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POTENTIAL SOUTHCENTRAL REGION PROJECTS IDENTIFIED BY  DOT  
DRAFT 1993 S IX -YEAR  PLAN

PROJECT

GLENN HIGHWAY MILE 109-118 
PARKS H IG H W A Y  MELE 35-44 
PARKS H IG H W A Y  M ILE 44-71 
SEW ARD  H IGH W AY  M ILE 0-36 
SEW ARD  H IG H W A Y  M ILE 50-65.5 
STERLING  H IGHW AY  MELE 36-47 
STERLING  H IGHW AY . M ILE 47-60

CO ST  (IN  THOUSANDS)
14,500
42.000
18.000
9,000

21,000
24.000
38.000

TOTAL 166,000
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CORDOVA DISTRICT FISHERMEN UNITED
P.O. Itox 939

Cordova, /Uusk 99574

Phone (9117) 424-3447 Pax (9117) 424-3430

March 29,1993

Honorab le Albert G ore  
Office o f  the Vice President 
New Executive Office Building 
Washington, D .C . 20500

D ear V ice President G ore :
W e are writing you to express our concern that federal transportation funds will be 
used for the construction o f the Copper River Highway, a project o f dubious merit 
that will adversely impact our livelihoods and way o f life.
Founded in 1935, Cordova District Fishermen United (C D F U ) is the oldest 
commercial fishing organization in A laska with 269 current members who engage in 
the commercial fisheries o f the Copper River Delta and Prince W illiam  Sound. 
C D FU 's  main purpose is to preserve, promote, and perpetuate the fishing industry 
in A rea  E  o f the State o f A laska; to further promote safety at sea, legislation, 
conservation, management, and the general wcIfare; for the mutual benefit o f all 
members. During the 1992 salmon season 5 million pounds o f the highest quality 
sockeye salmon in the world were harvested from the waters o f the Copper River 
Flats.
G overnor Walter H ickel and the A laska Department o f Transportation and Public 
Facilities (A D O T & P F ) are requesting that the state legislature approve $9,475  
million in ISTEA  federal funds for construction and engineering on the Copper 
River Highway in .FY94.
The  required EIS which also must consider alternative transportation modes such as 
improvements in our ferry service, has not even been completed in draft form . In 
effect, the governor and the A D O T & P F  have predetermined the preferred 
alternative in the EIS .
In the summer o f 1991, the A D O T & P F  (at the governor's direction) constructed 
nearly 40  miles of road along the Copper River which forms the western boundary 
o f the Wrangell-St. Elias National Park and Preserve. The  A D O T & P F  had not 
obtained any o f the required permits from the U.S.Army Corps o f Engineers or the 
Alaska Department o f Fish and G am e (A D F & G ).
As a consequence o f those construction activities, the state of A laska has been sued 
b> the Corps for serious violations o f the Clean Water Act, in addition, the Corps



has refused to issue an1 
(S ec attached

to issue any permits for work on the highway until the suit 
d M arch 2 4 ,1 9 9 3  Anchorage Daily News article). i s  r e s o l v e d .

Our concerns about the highway focus on the potential negative impact to wetlands 
and fish habitat. Th e  wetlands o f the Copper R iver D e lta  are an ecosystem o f  world 
class significance for waterfowl and shorebirds and are important enough to be 
included in the Western Hemisphere Shorebird Reserve Network. These wetlands 
and adjacent riparian habitat are critical rearing habitat for salmon which sustain 
the health o f  the C opper River fishery.
The vitality o f  the Copper River Delta and Prince W illiam  Sound ecosystem is due 
in large measure to the limited road access to the area. The fragility o f  the area's 
resources in the face o f unrestricted exploitation can be seen in the first closure ever 
to sport fishing o f parts o f the Delta last fall. In spite o f only local pressures on the 
resource, the A D F & G  was forced to take this action to protect the fisheries. A  road 
connection to  the state highway system wouM have increased the problem  by an 
order o f magnitude.
O u r fishing 
oil
spots in our lives in recent years, w c  ask that you 
necessary to protect the Copper River Delta and Prince W illiam  Sound from  further 
environmental and socio-econom ic degradation.
Thank you for your attention in this matter.

Sincerely,
CORDOVA DISTRICT WSHIiRMI-N UNITIII)

James L. Mykland, Director 
Board of Directors

Post-It -brand fax transmit' M m e m o  7671 * < r <8°» ►
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D a te  R e fe r r e d : M a r c h  3 1 ,  19° 3  

D a te  o f  C o m m it te e  A c t i o n :

T h e  F I N A N C E  C o m m it t e e  co n s id e r e d : 

H O U S E  B I L L  N O .  61

H O U S E  C O M M IT T E E  R E P O R Ts

(
F U R T H E R  R E F E R R A L S :

HB 61

L O W E R  A L C O H O L  L I M I T  T O  0 .0 8  F O R  O M V I ’ S

" A n  A c t  r e la t in g  to  th e  o f fe n s e  o f  o p e ra t in g  a m o to r  v e h ic le ,  a ir c ra ft ,  o r  w a te r c r a ft  w h i le  in to x ic a te d ;  a n d  
p r o v id in g  fo r  a n  e f fe c t iv e  date ."

R E C O M M E N D A T I O N S :  
be  re p la ce d  w i t h ______

[ ] the s a m e  tit le  
_[ v f a  n e w  title

[ ] h a v e  a tta ch e d  a m e n d m e n ts (s )

[ ] d o  pass
[ ] d o  n o t  pass

[ A  n o  r e c o m m e n d a t io n s
[ ] in d iv id u a l  r e c o m m e n d a t io n s
[ ] a d d it io n a l re fe rra l to  t h e ___ C o m m it t e e

A D O P T S : le tter o f  In te n t

A T T A C H E S  N E W  F I S C A L  N O T E ( s ) :  (Dcp[)

£ [y/J fiscal impact M m m / Pnmc.fr nw^_______

3 [ A  z e ro  fiscal n o te  A r im ir v  ■ D?fS I l/TK)

A P P R O V E S  P R E V I O U S :  

[ ] f is c a l  n o t e ( s ) ______

(Dept/Date)

[ ] z e ro  f is c a l  n o te (s )

SIGNING DO PASS OTHER RECOMMENDATIONS

m\)CX YL
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FISCAL NOTE
STATE OF ALASKA
1994 LEGISLATIVE SESSION

BILL NO. CSHB 61 (Jud)

Revision Date: Administration
Title: "An Act relating to the offenses of operating a BRUt Office of Public Advocacy

motor vehicle Component: Office of Public Advocacy

Sponsor: Reo. Nordlund

Requestor: (H) Fin COMPONENT S E R IA L  NO. 43

Expenditures/Revenues (Thousands of Oollars)

OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0.0
SUPPLES 0.0 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0 0.0
AND & STRU CTU RES 0.0 0.0 0.0 0.0 0.0 0.0

GRANTS, CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0
TO TA L OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CH A N G E IN R EV EN U ES  ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SO URCE (Thousands of Oollars)

1002 FecLraJ Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 G F  Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 G F 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
Other 0.0 0.0 0.0 0.0 0.0 0.0
Total 0.0 0.0 0.0 0.0 0.0 0.0
Estim ate of current year (FY94) co st: none

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
A N A L Y S IS :  (Attach a separate page if necessary)

Prepared by: Brant McGee, Public Advocate / Phone: 274-1684
Division: Office of Public Advocacy Date:

Approved by Commissioner: Nancy Be Jsera// ! f\ / ^ Date:

Agency: Administration (/ IT* f / /
For further distribution Information call die Governor's Legislative Office Page t ol 1

i h k  1CVMI IM V7/V
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FISCAL N O TE
STATE OF ALASKA BILL N O . CSHB 61 Hud)

1994 LEGISLATIVE SESSION

Revision Date: __________________ __________
Title: "An Act relating to the offense of operating a 
motor vehicle, aircraft or watercraft while intoxicated...”
Sponsor: Representative Nordlund_______________
Requestor ____________________________________  COM PO N EN T SE R IA L  NO. 3540

EX P EN D ITU R ES/R EV EN U ES : (Thousands of Oollars)

O PERA TIN G FY 95 FY  99 FY  97 FY  98 FY  99 FY 00
P ER SO N A L 87 9 105.5 108.7 112.0 115.4 118.9
TRAVEL 0 0 0 0 0 0
CO N TR A CTU A L 0 0 0 0 0 0
SU P P LIES 1 0 1.0 1.0 1.0 1.0 1.0
EQ UIPM EN T 2.0 0 0 0 0 0
LAND &
GRANTS. CLAIM S
M ISC ELLA N EO U S
TO TA L OPERATIN G 90 9 106.5 ; 109.7 113.0 116.4 119.9

CAPITAL EXPENDITURES

CHANGE IN REVENUES

FUNDING S O U R C E :  (Thousands of Dollars)
1002 Federal
1003 G F  Match
1004 3 F 90.9 106.5 109.7 113.0 116.4 119.9
1005 vjF/Prcgram
1006 GF/MHTIA
O TH ER
TO TA L 90.9 106.5 109.7 113.0 116.4 119.9

Department Affected: Administration
BRU: Public Defender Agency_____
Component: Public Defender Agency

Estimate of any current year (FY  94) coat: $ -0-
posm oNS:
FULL-TIM E 2.0 2.0 2.0 2.0 2.0 2.0
PART-TIM E
TEM PO R A R Y

Approved by Commissioner Nancy Bear Usera. Commissioner 
Agency: Department of Administration____________________ Date'

AN ALYSIS: (

J

Attach a separate page if necessary.) See  attached.

Prepared by: Jo1 lefender Phone: 264-4400 , >

P R E P A R E R  TO  PROVIDE A LL  DISTRIBUTION C O P IES  TO  G O V ER N O R 'S  LEG ISLA TIV E O FF IC E  
For further distribution information call the Governor's Legislative Office 

Rev 10/93 Pag o __J__o f J L
A.EG93/.KP/1
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FISCAL NOTE

STATE O F  ALA SKA  BILL N O . C S H 8  61 (lud!
1994 LEG ISLATIVE SE5SION

AN ALYSIS: (continued)

CSH B  61 amends the State statutes regarding the crime of driving while under the influence of alcohol. The most significant 
change in the law proposed through this bill involves the amount of alcohol which a dnver can have in his/her system in order 
to be found guilty of driving while intoxicated. Under present law, a suspected drunk driver who takes a chemical test and 
is found with 0.10% or more (by weight) of alcohol in his/her blood, is presumed by the court to be under the influence. If 
found guilty of said offense, mandatory minimum penalties must be imposed.

C SH B  61 lowers the amount of alcohol which must be found in the blood in order for a person to presumed guilty of driving 
while intoxicated. This prooosal also changes the evidentiary presumptions with respect to this issue. See Section 4. 
paragraph (a)(4) amending .-..S. 28.35.033.

Significant mandatory penalties attach to a conviction for driving while intoxicated. These punishments will apply to the 
provisions of this bill.

The Public Defender supports all legislative enactments which reasonably deter driving while under the influence. Othe- states 
have lowered the blood alcohol level as is done through this proposal.

Fiscal Impact
There will be distinct fiscal impact on the Public Defender Agency if this bill becomes law. Under present law, individual who 
fall into the .08%-. 10% range typically are offered a reduced charge of Reckless Driving in exchange for a plea of no cont6&». 
Reckless Driving carries no significant mandatory minimum penalties, does not have the same stigma as a DWI contiction, 
and in other ways is a more acceptable resolution of a case, from a defendant's perspective, than is a conviction for drunk 
driving. If this bill passes, it is anticipated that there will be more DWI charges and as a result, ore DWI clients wishing to 
exercise their right to trial. With the attorneys who handle misdeme-, .nors in Anchorage and Fairbanks already carrying 
caseloads of over 100 cases, It is likely additional resources will be required so that effective legal representation can be 
provided for these additional DWI prosecutions. It is felt that the fiscal impact can be absorbed through the use of paralegals 
to assist attorneys in file organization, witness coordination, and other related support work. As such, two paralegal positions 
are requested: one each for Anchorage and Fairbanks.

Budget Analysis 
Anchorage:

Paralegal It 16A $ 43.2
Fairbanks:

Paralegal II 16A 44.7

100 Personal Services (10 months first year) $87.9
200 Travel 0.0
300 Contractual 0.0
400 Supplies 1.0
500 Equipment (one time) - M

TOTAL $87.9



‘outica Title
Piralegi] Assimiu II

No. ot Positions j Range / Sup Barg. Unit 
2 j 16/A GGU

lime Statui Sulf MontSi
PFT 21.0

Location Election District 
EBA-JRA 7-20

fYPE OF EXPENDITURE ' AMOUNT Justification
CSHB 61 amends the State statutes regarding the crime of driving 
while under the influence of alcohol. The most significant change in 
the law proposed through this bill involves the amount of alcohol ! 
which a driver can have in their system in order co be tound guilty of 
Driving While Intoxicated. If this bill passes it is anticipated that j 
there will be more DWI charges and as a result more DWI clients 
wishing to exercise their right to trial. With the attorneys who 
handle misdemeanors in Anchorage and Fairbanks already carrying 
caseloads of over 100 cases, additional resources will be required so 
that effective legal representation can be provided. Hie Fiscal impact 
can be absorbed through the use of paralegals to assist atcorneys in file 
organization, witness coordination and other related support work.
As such, two paralegal positions are requested; one each for 
Anchorage and Fairbanks. 1

>

I

SJuy 74,340
ttcncfici 31.185
Premium Pay
Oilier

Total PertooJ Service! 105.525 105.S2S
Triircl 0
Contnaual 0
Commodities 1,000
Equipment 2,000
Oilier

Told Cose 108.525
FUNDING SOURCE FOR TOTAL COST

Federal Rcccipu 1002
GF. Match 1000
General Fund 1004 108,525
1-A Receipts 1007
CIP Receipts 1061
Other

R e q u e s t  F o r  

N e w  P o s i t i o n

AGENCY ADMINISTRATION.
8R.U Public Defender Agency

COMPONENT PnMic Defender Atency |  P»EC 3 of *
jj| KrvucJ Due

j  F Y  9 5  j

;u
o
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8-94 
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FISCAL NOTE

Revision Oats: 2 /1 1 /9 4
Tiila:

STATE OF ALASKA
1994 LEGISLATIVE SESSION

B I L L  N O .  CSHB 61( JU D )

An Act relating to the offense of 
operating a motor vehicle..._________________

Dept Affected: C o r r e c t io n ’;
' bRU: _ A1 1
Component: All

Sponsor:
Requestor:

Rep. Nordlund

House Finance

Expenditures/Revenues

COMPONENT SERIAL NO. 

(Thousands of Dollars!

6 9 4 -1 8 8 4

OPERATING EXPENDITURES FY 95 I FY 96 FY 97 FY 98 FY 99 Ff 00
PERSONAL SERVICES 1
TRAVEL 1
CONTRACTUAL 1
SUPPLIES 1
EQUIPMENT 1
LAND & STRUCTURES 1
GRANTS, CLAIMS 1
MISCELLANEOUS 166 .6  1 1 71 .6 1 76 .7 1 82 .0 1 8 7 .5 1 93 .0
TOTAL OPERATING 1 66 .6  | 1 7 1 .6 1 76 .7 1 82 .0 1 87 .5 193.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match 
1004-GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

I
-------

I 1
3 3 .3  | 3 4 .3 3 5 .3 3 6 .4 3 7 .5 38.6

1 3 3 .3  | 1 3 / .3 1 4 1 .4 145.6 1 5 0 .0 154 .4
1 1
i

TOTAL 1 66 .6  | 1 7 1 .6 1 7 6 .7 1 82 .0 1 8 7 .5 193.0

Estimate of any current year <FY34) coat: $ O

POSITIONS
FULL-TIME 1
PART-TIME 1
TEMPORARY 1

ANALYSIS: (Attach a separate page if necessary)

Please see the attached fiscal analysis.

Prepared by: 
Division:

Jiane Schenker, Special Aiiistan

Office of the Commissioner

z .

Approved by Commissioner: J . Frank Prewitt, Jr. 

Agency:

Phone465 -4 fi43  7786-2147  
Date: n f  <T1̂

Date: W / / /  W

(fltv 101931 MfmtojbiOBR

D e p a r tm e n t  o f  C o r r e c t i o n s _______________________________
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's leg isla tive Office
P a g e l of 3



F is c a l  N o t e / D O C  
C S H B  6 1 ( J U D )
R e v is e d  F e b r u a ry  11, 1 9 9 4  
P a g e  2  o f  3

T h e  b il l  lo w e rs  the  b lo o d  a lco h o l l im i t  fo r  th e  c r im e  o f  D W I ,  f r o m  .1 0  to .08  p e rce n t. 

A s s u m p t io n s

1. A c c o r d in g  to the  N a t io n a l  H ig h w a y  T r a f f i c  S a fe ty  A d m in is t r a t io n ,  a  s tu d y  o f  f iv e  o th e r  
states in d ic a te s  an a v e ra g e  in cre a se  in  D W I  ca ses  o f  a p p r o x im a te ly  3 .9 %  as a re s u lt  o f  
lo w e r in g  th e  l im it  f r o m  .1 0  to .0 8 . O n  1 2/31/93  there  w e re  1 3 0  in m a te s  in ca r ce ra te d  fo r  
D W T ,  s ta te w id e . A  3 .9  p e r ce n t  in c re a s e  in  th is  p o p u la t io n  w o u ld  ra ise  th e  D W I  p o p u la t io n  by  
5 .0 7  in m a te s , o r  1 ,851  in m a te -d a y s  p e r  y e a r  (5 .0 7  X  3 6 5  = 1 ,8 5 1 ) .

2. T h e  c o s t  p e r  d ay  to in ca r ce ra te  the  a ve ra g e  D W I  ca se  is  S 9 0 . T h e  d e p a r tm e n t ca lc u la te d  
th is  c o s t  b y  u s in g  th e  c o s t  o f  C o m m u n i t y  R e s id e n t ia l  C e n te r  ( C R C )  b e d s  a nd  state 
c o r r e c t io n a l b e d s  a c tu a lly  u se d  to in ca r ce ra te  D W I s  la st y ea r. G e n e r a lly ,  D W I  ca se s  are 
h o u s e d  in  state  c o r r e c t io n a l ce n te rs  o n ly  in  u n s e n te n ce d  s ta tus  o r  in  lo c a t io n s  w here, n o  C R C  
is  a v a ila b le .

3. A  re ce n t  c h a n g e  in  la w  requ ires  D W I  o ffe n d e rs  to  p a y  f o r  s o m e  o f  the  co s ts  o f  
in ca r ce ra t io n . T h e  d e p a rtm e n t has w r itte n  re g u la t io n s  to  c o l le c t  these  fe e s , w h ic h  s h o u ld  g o  
in to  e f fe c t  w ith in  th e  n e x t  m o n th  o r  so. T h e  re g u la t io n  w i l l  re q u ire  a  f ir s t - t im e  D W I  o f fe n d e r  
to  p a y  $ 2 7 0 , a n d  a s e c o n d - t im e  o f fe n d e r  to  p a y  $ 1 ,0 0 0 . T h e  D e p a r tm e n t  o f  L a w ,  w h i c h  is 
e x p e c te d  to  c o l le c t  the  fees, e x p e cts  to  c o l le c t  a p p ro x im a te ly  8 0 %  o f  the  fees, th r o u g h  
v o lu n ta r y  c o m p l ia n c e  a n d  b y  ta k in g  P e rm a n e n t  F u n d  D iv id e n d s .  I t  is e x p e c te d  th a t th e  fees 
w i l l  o f fs e t  co s ts  o n ly  fo r  f ir s t  a nd  s e c o n d - t im e  o ffe n d e rs .

4. T h e r e  are cu r r e n t ly  a b o u t  6 5 0  L  v l  o ffe n d e rs  o n  w a it in g  lis ts  to  se rv e  th e ir  s e n te n ce s . I f  
th e  c o u r ts  w e re  to  re m a n d  o ffe n d e rs  d ir e c t ly  to  ja i l  to  se rv e  th e ir  m a n d a to ry  s e n te n ce s , in s tea d  
o f  a l lo w in g  m a n y  D W I  o ffe n d e rs  to  re p o rt to  th e  d e p a r tm e n t  f o r  a  d is ta n t  date  to se rv e  the  
s e n te n ce , the  im p a c t  o f  th is  le g is la t io n  w o u ld  b e  g re a te r  a n d  m o r e  im m e d ia te . T h e  re a so n  
th e re  w e re  o n ly  1 30  D W I  o ffe n d e rs  in c a r ce r a te d  o n  1 2 /3 1 /9 4  is  th a t  th e  d e p a r tm e n t w a s  able  
to  c o n t r o l  th e  rate  o f  in ta k e  in  m a n y  cases. B e c a u s e  th e  s ta te w id e  w a it in g  lis t  g r e w  to  o v e r  
2 5 0 0  o ffe n d e rs  a n d  a  se n te n ce  d e la y  o f  m o re  L a n  e ig h t  m o n th s  la s t y e a r , it  is p o s s ib le  the  
c o u r ts  m a y  ce a se  o r  le sse n  the  use  o f  th is  o p t io n .

5. T h e  le g is la t io n  o n ly  a ffe c ts  D W I s  c h a rg e d  u n d e r  state  s ta tu te . D W I s  ch a rg e d  u n d e r  lo ca l 
c i ty  o rd in a n c e s  w i l l  re m a in  at the  .1 0  le v e l u n le s s  th e  lo c a l  la w s  are  ch a n g e d . I t  is  e s tim a te d  
th a t o v e r  h a l f  o f  th e  D W I s  in ca r ce ra te d  in  the  state c o r r e c t io n a l  s y s te m  are f r c m  A n c h o r a g e ,  
ch a rg e d  u n d e r  c i ty  la w .

6. In c re a s e s  in  D W I  ca se s  m a y  h a v e  a  " r ip p le  e ffe ct"  o n  o th e r  c r im e s , s u c h  as F a i lu r e  to  
A p p e a r ,  F a i lu r e  to  S a t is fy  Ju d g m e n t , a n d  D r iv in g  W i t h  L i c e n s e  S u s p e n d e d / R e v o k e d . T h e  
d e p a r tm e n t  n o te s  th a t m is d e m e a n a n ts  are th e  fa s te s t -g ro w in g  in c a r c e r a te d  p o p u la t io n . I t  is



F is c a l  N o t e / D O C  
C S H B  6 1 ( J U D )
R e v is e d  F e b r u a r y  11, 1 9 9 4  
P a g e  3 o f  3

a s s u m e d  th a t  th is  f a c to r  c o u ld  d o u b le  th e  n u m b e r  o f  a d d it io n a l in m a te s  re fe re n ce d  in  
A s s u m p t io n  1. H o w e v e r ,  it  is a s s u m e d  th a t A s s u m p t io n  5 w i l l  o f fs e t  th is , s in ce  h a l f  th e  D W I  
p o p u la t io n  c o m e s  f r o m  A n c h o r a g e  o n  m u n ic ip a l ,  ra ih e r  th a n  state , ch a rg e s .

7. N a t io n a l  s tu d ie s  s u g g e s t  th a t th is  ty p e  o f  le g is la t io n  m a y  re d u ce  the  n u m b e r  o f  t r a f f ic  
fa ta lit ie s . T h i s  c o u ld  re s u lt  in  s o m e  le s s e n in g  o f  p r is o n e r -d a y s  se rv e d  fo r  v e h ic u la r  
h o m ic id e s .  T h i s  m a y  h e lp  o f fs e t  th e  co s ts  n o t  r e f le c te d  in  th e  f is c a l  n o te , fo r  p o s s ib le  
in c re a s e s  in  r e m a n d s  ra th e r  than  co u r t -re p o r ts , a n d  fo r  th ir d - t im e  o r  h ig h e r  o f fe n d e rs  w h o  
c a n n o t  p a y  th e  co s ts  o f  in c a r c e r a t io n  th r o u g h  fees.

8. T h e  co s ts  o f  in c a r c e r a t io n  are re f le c te d  u n d e r  " m is ce lla n e o u s "  b e ca u s e  s o m e  e x p e n s e s  w il l  
be  in c u r r e d  in  ;n d iv id u a l  in s t itu t io n s , s o m e  in  C R C  c o n tr a c ts ,  a n d  s o m e  in  d e p a r tm e n t  
o v e rh e a d  fo r  a d m in is te r in g  co n tr a c ts  a n d  p r o v id in g  s u p p o r t  s e r v ice s  fo r  in s t itu t io n s .

9 . A  3 %  in f la t io n  f a c to r  is a ssu m e d .

O p e r a t in g  E x p e n s e s

1 ,8 5 1  in m a te -d a y s  p e r  y e a r  X  $ 9 0  p e r  d a y  = S  1 6 6 ,5 9 0  to ta l e x p e n s e , F Y 9 5

8 0%  ( D W I  fe e  c o l le c t io n  ra te ) o f  $  1 6 6 ,5 9 0  = $ 1 3 3 ,2 7 2  G F / P r o g r a m  R e c e ip ts ,  F Y 9 5

$ 1 6 6 ,5 9 0  -  $ 1 3 3 ,2 7 2  = $  3 3 ,3 1 8  G F ,  F Y 9 5



STATE OF ALASKA
1994 LEGISLATIVE SESSION

BILL NO: CSHB 61 fJUDI

R evisio n  D ate : _____________________________________________________ D ept. A ffe c te d : Public S a fe ty

T it le : An A c t  relating to the o ffense of operating 8 R U : M otor V eh ic le s

a m otor v e n ic ie ...w h ile  in to x ica ted ...____________________________ Com ponent: ___________________________

Spo nso r: Rep Nordlund_________________________________________ ___________________________

Requ esto r: H . FIN ____________________________________  C O M PO N EN T S E R IA L  N O . 5 0 0

E X P E N D IT U R E S /R E V E N U E S : (Thousands of D n lla rsl (inflation not included)

O P ER A T IN G F Y  9 5 F Y  96 FY  97 F Y  9 8  I F Y  9 9 F Y  00

P E R S O N A L  S E R V IC E S 0

T R A V E L 0

C O N T R A C T U A L 0

S U P P L IE S 0

EQ U IPM EN T 0

LA N D  & S T R U C T U R E S 0

G R A N T S . C LA IM S 0

M IS C E L L A N E O U S 0

T O T A L  O P ER A T IN G 0 0 0 0 0 0

C A P IT A L 0 0 0 0 0 0

R E V E N U E  FUND S O U R C E : 0 0 0 0 0 0

FU N D IN G : (Th o u sands of Dollars)

1002 Federal Rece ipts 0

1003 GF Ma tch 0

100* GF 0

1005 GF/Program 
Rece ip ts 0

1006 GF/MHTIA 0

Other 0

TOTAL 0 0 0 0 0 0

E stim a te  of cu rren t ye a r (F T  9 4 ) im p act: $ _N one 

P O S IT IO N S :

FU LL-T IM E 0 0 0 0 0 0

P A R T -T IM E 0 0 0 0 0 0

T E M P O R A R Y 0 0 • 0 0 0 0

> A N A L Y S IS : (A ttach  a separate page if n e ce ssa ry .)

F isc a l im p act is  not an tic ipated .

 ̂ Prepared B y : 

D iv ision :

Ju an ita  H ensley

M otor V eh ic les /

^Approved by Com m issioner:J
A g e n cy :

Phone : * 6 5 - 4 3 6 1

D ate : 2 /4 /9 4

TchaTtfl^
D ate : 2 /4 /9 *

Richard L . Burton, Debt, of Pub lic Sa fe ty  
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1994 L E G I S L A T I V E  S E S S IO N

F IS C A L  N O T E

B I L L  N O . C S H B  61 f.TTJIB

Revision Date: Decem ber 10. 1993________________ Department Affected: Department of Law
Title: .relating to the offense of operating a motor BRU: Prosecution_______________
vehicle, aircraft, or watercraft while intoxicated..."  Component: _AII________________________ ___
Sponsor: Representative Nordlund____________________________________________________________
Requestor: Governor's Office_____________________  C O M P O N EN T  SER IA L NO. 0085  through 0090

EX PEN D ITU R ES/R EV EN U ES:

OPERATIN G FY 95 FY 96 FY 97 FY 98 FY  99 FY 00
P ER SO N A L
TR A V EL
C O N T R A C T U A L
SU PPLIES
EQ UIPM EN T
LAN D &
G R A N TS, C LA IM S
M ISC ELLA N EO U S
T O T A L  O PERATIN G -0 - -0 - -0 - -0- -0 - -0 -

CA P ITA L

REV EN U E

FUNDING:
1002 Federal
1003 G F  Match
1004 G F
1005 GF/Program
1006 GF/M HTIA
O TH ER -
T O T A L -0 - -0 - -0 - -0 - -0 - -0 -
PO SITIO N S:
FU LL-T IM E -0 - -0 - •0- -0 - -0 - -0 -
PA RT-TIM E
TEM P O R A R Y ,

Estimate of current year (FY94) impact: -0 -_________________________________________

A N A LY SIS : (Attach a separate page if necessary.)
Please see the attached analysis.
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Approved by Com m issioner: Charles E. Cota. Attorney General__________________________
Agency: Department of Law____________________________  Date: December 10. 1993
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F IS C A L  N O T E

S T A T E  O F  A L A S K A  B I L L  N O . C S H B  61 f.IUDI
1994 L E G I S L A T I V E  SES S IO N

A N A LY SIS  C O N TIN U A TIO N :

The Judiciary Committee Substitute for H8 61 amends A S  28.35 .030(a) and A S  28.35 .033(a ) to lower the 
blood/alcohol limit for the crime of driving while under the influence of intoxicating liquor from 0 .1 0  percent or more by 
weight alcohol in a Person's blood to 0.08 percent. This version of the bill drops language that would have made driving 
while intoxicated, with less than 0 .10  percent blood/alcohol, a lesser included offense.

Other jurisdictions, most notably California and Maryland, experienced about a ten percent increase in DWI arrests 
in the year immediately following their lowering of the limit to 0 .08  percent. However, Oregon, w hich  lowered its limit 
in 1983, saw  a small decrease in arrests. It is not known w hy their results differed, ot what im pact enforcement and 
public information efforts may have had on them. Consequently, we cannot predict the result in Alaska.

Moreover, the Department of Public Safety has advised that they do not anticipate any significant increase in OWI 
arrests, because that department's traffic stops are based ~n observed impaired driving behavior where the operator 
appears intoxicated. Therefore, w e are not requesting fiscal impact funds.



716 W. Fourth Ave.
Anchorace, Alaska 99501-2133 

258-8191
While in Session:

Alaska State Capitol 
Juneau, Alaska 99801-1182 

4654968

R e p r e s e n t a t i v e  J im  N o r d l u n d

SPONSOR STATEMENT

House Bill 61 reduces the legal definition of intoxication for the crime of driving 
while intoxicated from .10% to .08% blood alcohol content. This m eans it w ould be 
illegal for a person to be in control of a motor vehicle, aircraft, or w atercraft w ith a 
blood alcohol level of .08% or greater.

Last year, as w e continued to consider this bill, 5 more states passed .08 laws bringing 
tine total to 10. All of Canada has a .08% blood alcohol threshold, and all European 
nations prohibit driving w ith a .08% or lower blood alcohol level.

Scientific evidence persuasively establishes that the risk of a driver being involved 
in a serious or fatal crash increases as the alcohol concentration in  the body 
increases. M any studies have shown that measurable im pairm ent to operate a 
m otor vehicle begins in m ost drivers at or below .05% blood alcohol level, and that 
all drivers are im paired at a blood alcohol level of .08%.

Setting the allowable blood alcohol level at .08% will greatly increase the probability 
of obtaining convictions for drunk driving. Because die law will increase the 
certainty of conviction, it will also be more effective than current law in deterring 
drunk driving and in reducing the num ber of alcohol related crashes.

According to the Departm ent of Public Safety, Alaska receives approxim ately 
$200,000 in section 410 Grants of Alcohol Incentive Program from  the federal 
government. Alaska will be eligible for a 5% increase if House Bill 61 passes. If we 
fail to reduce the level from .10 to .08 w ithin the next two years, w e will become 
ineligible to receive any of these funds.

Far more im portant than the fiscal im pact of this law is its ability to save lives. A 
study by the state of California showed that traffic fatalities were reduced by 12% 
after the im plem entation < i .08 DWI laws.

On December 30, 1993, the Supreme Court ruled in Haynes v. Dept, of Public Safety 
that due to the m argin of error inherent to the Intoximeter 3000 of .01, the actual 
level at w hich an operator of a motor vehicle should be convicted of d runk driving 
is .11. This shows an even stronger need for .08 legislation.

H o u se  o f  R e p re se n ta tiv e s  District 11:
Sand Lake 

Spenard

I / Taku-Campbell

A l a s k a  S t a t e  L e g i s l a t u r e



In addition to the inherent benefits of the bill, the National H ighw ay Traffic Safety 
A dm inistration has notified us that Alaska currently receives $688,000 in federal 
funds annually for H ighway Safety Planning and may be eligible for a 30% or more 
increase if House Bill 61 passes. If similar legislation had passed last year, Alaska 
w ould have already received the benefits of the increase.

Since it w as introduced, House Bill 61 has received an overw helm ing am ount of 
public support. In addition to the support of m any individual Alaskans, House Bill 
61 is endorsed by:

A m erican A utom obile Association
General Federation of W omen's Clubs
Association for the A dvancem ent of Autom otive M edicine
International Association of Chiefs of Police
N ational Association of Independent Insurers
N ational Institute for Alcohol Abuse and Alcoholism
National T ransportation Safety Board
N ational H ighw ay Traffic Safety Adm inistration
Allstate Insurance Com pany
State Farm Insurance
Am erican Medical Association
A m erican Association of Neurological Surgeons
A m erican Spinal Injury Association
N ational Safety Council
M others A gainst Drunk Driving (MADD)
Remove Intoxicated Drivers (RID)
Insurance Institute for H ighway Safety
N ational Com m ittee on Uniform  Traffic Laws and O rdinances
N ational Com m ission Against D runk Driving
N etw ork of Employees for Traffic Safety
U.S. Surgeon General, H ealth & H um an Services
Alaska Peace Officer's Association
Victims for Justice



A l a s k a  S t a t e  L e g i s l a t u r e
716 W. Fourth Ave. 

Anchorage, Alaska 99501-2133 
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Alaska State Captol 
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H o u se  of R e p re se n ta tiv e s District 11: 

Sand Lake 
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Taku-Campbell

R e p r e s e n t a t i v e  J i m  N o r d l u n d

SECTIONAL ANALYSIS 
CSHB 6KJUD1

Section  1. F indings and purpose.

Section  2. Reduces the level of alcohol at which a person commits 
the crime of driving while intoxicated from  0.10% to 0.08% .

Section  3. Amends the presum ptions of intoxication in a civil or 
criminal action relating  to driving while intoxicated to conform  with 
amendments in section 2.

Section  4. Effective date.
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M E M O R A N D U M

TO: Representative Ron Larson, Co Chair
Representative Eileen MacLean, Co-Chair
Finance Com mittee

FROM: Representative Jim N ordlund

RE: HB 61 - Lowering Blood Alcohol Level for DWI

DATE: January 18,1994

I w ould greatly appreciate it if a Finance Committee hearing could be scheduled as soon as 
possible for House Bill 61, w hich reduces the legal definition of intoxication for DWI from 
.10% to .08% blood alcohol content. Ten states, Canada, and all European nations have 
lowered their legal definition of intoxication from .10% based on medical evidence that 
shows driving ability is significantly impaired at lower blood alcohol levels.

The National H ighw ay Traffic Safety Administration has notified us that Alaska currently 
receives $688,000 in  federal funds annually for Highway Safety Planning and m ay be 
eligible for at least a 30% increase if House Bill 61 passes. If we fail to reduce the level from 
.10 to .08 within the next two years, we will become ineligible to receive any Highway 
Safety Planning funds.

Far more im portant than  the fiscal impact of this law is its ability to save lives. A study by 
the state of California show ed that traffic fatalities were reduced by 12% after the 
im plem entation of .08 DWI laws.

On December 30, 1993, the Supreme Court ruled in  Haynes v. Dept, of Public Safety that 
due to the m argin of error inherent to the Intoximeter 3000 of .01, the actual level at which 
an operator of a m otor vehicle should be convicted of drunk driving is .11. This shows an 
even stronger need for .08 legislation.

Last year, as we continued to consider this bill, 5 more states passed .08 laws bringing the 
total to 10. 1 believe that it is im portant for the legislature to act quickly in  passing House 
Bill 61 to continue protecting the public from intoxicated drivers, and hope that you will 
honor this request soon.

Thank you for your consideration of this matter.



STATE OF ALASKA
1993 LEGISLATIVE SESSION

F I S C A L  N O T E
BILL NO: CSHB 61(JUni

Revision Date: 4/Q1/93______________________

Title: "An Act relating to offense of operating .a.

jn o to r  vehicle while.intoxicateri. . ______________

Sponsor:

Requestor:

R p n r e s p n ta t iv e  N n rd ln n ri

Representative Nordlund

Dept. Affected: 

BRU:

Component:

-Eublifl Safety..
A la sk a  S ta te  T rn n n a rs

D e ta ch m e n ts

COMPONENT SERIAL NO. 799

EXPENDITURES/REVENUES: {Thousands o f Dollars) (inflation not included)

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES

TRAVEL

CONTRACTUAL 0 0 0 0 0 0

SUPPLIES

EQUIP!'ENT

LAND & STRUCTURES

GRANTS, CLm IMS

MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 . 0 0 . .

CAPITAL

REVENUE FUND 
SOURCE:

FUNDING* (ThnncanHQ nf Dnl
1002 Federal Receipts

ars)___________

1003 GF Match

1004 GF 0 0 0 0 0 0

1005 GF/Proqram Receipts

1006 GF/MHTIA

Other

TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

Estimate of current year (FY 93) impact: $

ANALYSIS: (Attach a separate page if necessary.)

The Department w ill apply for federal grant funds to develop and implement a concentrated public information program to 
educate the public about the dangers of drinking and driving and about the content of the new law.

Prepared By: C .E . R w ao k h am m e r______________________________________  Phone: 465-4322

Division: O ffice  n f the C o m m iss io n e r / / ___________________________  Date: 4 /0 1 /9 3
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Tit le __ ________________________
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STATE OF ALASKA
1993 LEGISLATIVE SESSION

BILL NO. CSHB 61

An A c t  r e l a t i n g  t o  t h e  n f f p n c p
Dtp I* Affaetadk C o r r e c t i o n s  

”BRU:
Camponant

■S ra l- a t t l d a P r n Q m a c r  I n c f c i e u t-i o n s

Sponsor
Requestor

R e p . N o r d l u n d
H o u s e  J u d i c i a r y

Expend itu res/Ravenum

^COMPONENT SERIAL NO.

(Thousand* of Dollars!

1860; 1858

OPERATING FY94 FY95 FY98 FY97 FY98 FY99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- ......-Qr„ . -Q- _ = n = — L ^ a = r -0-

CAPITAL

REVENUE FUND SOURCE:

FUNDING: [Thousands of Oofaraf
1002 Fadarsd Recaipts
1003 GF Match
1004 GF
1005 GFIProgram Racsipts
1006 GF/MHT1A 
Othar
TOTAL -0- . -o- — “ 0“  .. -0- --- = 0 = _____ _ n_

FULL-TIME j
PART-TIME i
TEMPORARY .. -  ..........j

Eatiauta of earraat T*ar IFYS3J i a p w t  $ -0-

ANALYSIS: [Attach a separata pao* H necessary)

T h e  c o m m i t t e e  s u b s t i t u t e  d o e s  n o t  c h a n g e  t h e  d e p a r t m e n t ' s  e a r l i e r  z e r o  f i s c a l  n o t e .

S p e c i a l  A s s i s t a n t
Prepared by:
Oivistoc

Approved by Comnissionar T. l o y d  G .  R u p p  f N  i  L— f J /
Agency: C o m m i s s i o n e r  I 1
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Revision D ate :___ ________________________________________ Dept. A ffected:Adm in istra tion______________________
T itle : "An Act relating to the offenses o f operating a__________BRU: O ffice o f Public Advocacy____________

m otor vehicle ..."_______________________________________Component O ffice o f Public Advocacy____________
Sponsor Representative N ord lund and U lm er__________  ___________________________________
Requestor House Tuditiarv____________________________ COMPONENT SERIAL N O . 43___________________

F I S C A L  N O T E
STATE OF ALASKA BILL NO. CSHB 61 (Tud)
1993 LEGISLATIVE SESSION

Expenditures/Revenues: (Thousands o f Dollars)
OPERATING FY 94 FY95 FY96 FY97 FY 98 FY 99

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
StJPPfJES 0 0 0 0 0 0
BOLUPMENT 0 0 0 0 0 0
LAND &  STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISTFIJANFOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

j CAP ITAL

REVENUE FUND SOURCE: j

FU N D IN G :
1002 Federal Receipts 0 0 0 0 • 0 0
1003 GF Match 0 0 0 0 0 0
10MGF 0 0 0 0 0 0
1005 GF/Progxam Receipts 0 0 0 0 0 0
1006GF/MHTIA 0 0 0 0 0 0
Other 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate o f current year (FY93) impact: $ None

Prepared By: Brant McGee. Public Advocate________________  Phone: 274-1684
D iv is io n : Office o f Public Advocacy_____________________ Date:

Approved by Commissioner: Nancy Bear U s e r a - ^ U _______  Date: ^
Agency:  Department o f A dm in is tra tion    /

PREPARER TO  PROVIDE A LL  D ISTR IBU T IO N  COPIES TO GOVERNOR'S LEG ISLATIVE OFFICE 
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Revision D a te :___________________________________________ Dept. Affected:_________ Adm inistration_______________
T itle : "A n  Act re lating to the offense o f operating a_________ BRU:__________ _______ Public Defender______________
m otor vehicle, a ircra ft o r w atercraft w h ile  intoxicated . . . "  Component: _______ Public Defender______________

Sponsor: Representative Nordlund____________________  ___________________________________
Requestor. ___________________________________________COM PONENT SERIAL NO . 1631_________

F I S C A L  N O T E
STATE OF ALASKA BILL NO. CSHB 61 ( lud)
1993 LEGISLATIVE SESSION

Expenditures/Revenues: (Thousands o f Dollars)
OPERATING FY 94 Fi'95 FY96 FY97 FY98 FY 99

PERSONAL SERVICES ’ 885 108D 1112 1145 117.9 121.4
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES If) ID ID ID ID 1.0
EQUIPMENT 2D 0 0 0 0 0
LAND &  STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 91.5 109.0 112.2 115.5 118.9 122.4

I C AP ITAL | | | | | | 1

REVENUE FUND SOURCE: | | I I 1 I '

FU N D IN G :
1002 Federal Receipts *
1003 GF Match
lOMGF 915 109.0 1122 1155 118.9 122.4
1005 GF/Program Receipts
1006GF/MHTIA
Other
TOTAL 91.5 109.0 112.2 115.5 118.9 122.4

POSITIONS
FULL-TIME 2D 2D 2D 2D 2D 20
PART-TIME
TEM PO RARY

Estimate o f current year (FY93) im pac t $.

AN ALYS IS : (attach a separate page i f  necessary.) 

See attached.

Prepared By: _______ Tohn Salemi. Public Defender__________  Phone:________ 274-1684
D iv is io n : _______ Public Defender Agency_______________  Date:_________

Approved by Commissione r Nancy Bear User a   Date:
Agency: _______ Department o f Adm in istra tion

PREPARER TO  PROVIDE A LL  D ISTR IBUTION  COPIES TO  GOVERNOR'S LEG ISLATIVE OFFICE 
re : J —  J lo u ib u tio n  in fo rm a tion  ca ll the Governor's Leg isla tive O ffice

nl 3/31 Page 1 of 3



CON T IN U A T ION  O F  FISCAL N O TE  ANALYSIS
For CSHB 61 (Jud)

CSHB 61 amends the State statutes regarding the crime of driving while under the influence of 
alcohol. The most significant change in the law proposed through this bill involves the am ount 
of alcohol which a driver can have in h is /h e r  system in order to be found guilty  of driving while 
intoxicated. Under present law, a  suspected drunk driver who takes a chemical test and is found 
with 0.10% or more (by weight) of alcohol in h is /h er blood, is presum ed by the court to be under 
the influence. If found guilty of said offense, m andatory m inim um  penalties m ust be imposed.

CSHB 61 lowers the am ount of alcohol which m ust be found in the blood in order for a person to 
be presum ed guilty of driving while intoxicated. This proposal also changes the evidentiary 
presum ptions with respect to this issue. See Section 4, paragraph (a)(4) am ending AS 28.35.033.

Significant m andatory penalties attach to a conviction for driving while intoxicated. These 
punishm ents will apply to the provisions of this bill.

The Public Defender supports all legislative enactments which reasonably deter driving while 
under the influence. O ther states have lowered the blood alcohol level as is done through this 
proposal.

Fiscal Impact
There will be distinct fiscal impact on the Public Defender Agency if this bill becomes law. Under 
present law, individuals who fall into the .08%-.10% range typically are offered' a reduced charge 
of Re- ss Driving in exchange for a plea of no contest. Reckless Driving carries no significant 
m andatory minimum penalties, does not have the sam e stigma as a DWI conviction, and in 
other ways is a more acceptable resolution of a case, from a defendant's perspective, than is a 
conviction for drunk driving. If this bill passes, it is anticipated that there will be more DWI 
charges and as a result, more DWI clients wishing to exercise their right to trial. W ith the 
attorneys who handle m isdem eanors in Anchorage and Fairbanks already carrying caseloads of 
over 100 cases, it is likely additional resources will be required so that effective legal 
representation can be provided for these additional DWI prosecutions. It is felt that the fiscal 
impact can be absorbed through the use of paralegals to assist attorneys in file organization, 
witness coordination, and other related support work. As such, two paralegal positions are 
requested; one each for Anchorage and Fairbanks.

Budget Analysis 
Anchorage:

Paralegal IT 16A $ 51.6
Fairbanks:

Paralegal II 16A 53.4

100 Personal Services (10 m onths first year) $88.5
200 T ravel 0.0
300 Contractual 0.0
400 Supplies 1.0
500 Equipm ent (one time) 2.0

TOTAL $91.5
Page 2 of 3



Position TiUe
P a r a l e g a l  A s s i s t a n t  I I

No. o f Posit ions Range I  Step
16/A

Barg. Unit
GGU

T ime Status Staff Months
P F T  2 0 . 0

T Y P E  O F  E X P E N D IT U R E Amount
Salary 62 . 2
Dcnefits 26 . 3
Premium Pay
Oilier

Tblal Personal Services 8 8 . 5
TYavel -0-
Cnntractual -0-
Commodit ies l  n
Equ ipment 2 .0
Other

Tbtat Cost 9 1 . 5 .
F U N D IN G  SO U R C E  FO R  TOTAL  CO S T

Federal Receipts 1002
C.F. Match 1003
General Fund  1004 9 1 . 5
I A Receipts 1007
C1P Receipts 106!
Other

lo c a t io n
E B A  - J B A

E lec t ion  Distr ict
7 - 2D

Justif ication

HB 61 a m e n d s  t h e  s t a t e  s t a t u t e s  r e g a r d i n g  t h e  c r i m e  o f  
d r i v i n g  w h i l e  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l .  T h e  m o s t  
s i g n i f i c a n t  c h a n g e  i n  t h e  l a v ;  p r o p o s e d  t h r o u g h  t h i s  b i l l  
i n v o l v e s  t h e  a m o u n t  o f  a l c o h o l  w h i c h  a  d r i v e r  c a n  h a v e  i n  
t h e i r  s y s t e m  i n  o r d e r  t o  b e  f o u n d  g u i l t y  o f  d r i v i n g  w h i l e  
i n t o x i c a t e d .  I f  t h i s  b i l l  p a s s e s  i t  i s  a n t i c i p a t e d  t h a t  
t h e r e  w i l l  b e  m o r e  D W I c h a r g e s  a n d  a s  a  r e s u l t  m o r e  DW I 
c l i e n t s  w i s h i n g  t o  e x e r c i s e  t h e i r  r i g h t  t o  t r i a l .  W i t h  
t h e  a t t o r n e y s  w h o  h a n d l e  m i s d e m e a n o r s  i n  A n c h o r a g e  a n d  
F a i r b a n k s  a l r e a d y  c a r r y i n g  c a s e l o a d s  o f  o v e r  100 c a s e s ,  
a d d i t i o n a l  r e s o u r c e s  w i l l  b e  r e q u i r e d  s o  t h a t  e f f e c t i v e  
l e g a l  r e p r e s e n t a t i o n  c a n  b e  p r o v i d e d .  T h e  f i s c a l  i m p a c t  
c a n  b e  a b s o r b e d  t h r o u g h  t h e  u s e  o f  p a r a l e g a l s  t o  a s s i s t  
a t t o r n e y s  i n  f i l e  o r g a n i z a t i o n ,  w i t n e s s  c o o r d i n a t i o n  a n d  
o t h e r  r e l a t e d  s u p p o r t  w o r k .  A s  s u c h ,  t w o  p a r a l e g a l  
p o s i t i o n s  a r e  r e q u e s t e d ;  o n e  e a c h  f o r  A n c h o r a g e  a n d  
F a i r b a n k s .

Request For 
New Position

A GENCY  D e p a r t m e n t  o f  A d t n i n i s t r a t i o n

imu. P u b l i c  D e f e n d e r  A g e n c v

CO M PO NENT  P u b l i c  D e f e n d e r  A g e n c y
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STATE OF ALASKA BILL NO. CSHB 61 (JUD)
1993 LEGISLATIVE SESSION

Revision Date: March 31,1993
Title: '...relating to the offense cf operating a motor vehicle, 
aircraft, or watercraft while intoxicated...'_____________

Sponsor: Representative Nordlund
Requestor: House Judiciary Committee

Department Affected: Department of Law 
BRU: Prosecution________________
Component: All

COMPONENT SERIAL NO. 0085 through 0090

EXPENDITURES/REVENUES:

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- •0- -0-

CAPITAL

REVENUE 
FUND SOURCE:
FUNDING:
1002 Federal Receipts !
1003 GF Match ii
1004 GF
1005 GF/Program Receipts
’006 GF/MHTIA
OTHER •
TOTAL -0- -0- •0- -0- -0- •0-

FULL-TIME -0- -0- •0- -0- -0- •0-
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact -0-
ANALYSIS: (Attach a separate page if necessary.) 

Please see the attached analysis.

n
Prepared by: Rtchard I. Peques, Director / _____________________ Phone: 465-3672
niuision* AHminictrativp .qpevifps ni/iVmnf I )  .  / Data: March 31. 1!

. Attorney General_________
>•*

Approved by Commissioner: Chaifes E. Cole
Agency: Department of Law___________________________________  Date: March 31, 1993

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE 
For further distribution information call the Governor’s Legislative Office 

Rev 11/92 Page _ J _  of __2_



FISCAL NOTE

STATE OF ALASKA
1993 LEGISLATIVE SESSION

ANALYSIS (Continued):

IJILL NO. CSHB 61 (JUD)

The Judiciary Committee Substitute for HB 61 amends AS 28.35.030(a) 
and AS 28.35.033(a) to lower the blood/alcohol limit for the crime of driving 
while under the influence of intoxicating liquor from 0.10 percent or more by 
weight alcohol in a person's blood to 0.08 percent. This version of the bill 
drops language that would have made driving while intoxicated/ with less than 
0 .1 0 percent blood/alcohol, a lesser included offense.

Other jurisdictions, most notably California and Maryland, 
experienced about a ten percent increase in DWI arrests in the year 
immediately following their lowering of the limit to 0.08 percent. However, 
Oregon, which lowered its limit in 1983, saw a small decrease in arrests. It 
is not known why their results differed, or what impact enforcement and 
public information efforts may have had on them. Consequently, we cannot 
predict the result in Alaska.

Moreover, the Department of Public Safety has advised that they do 
not anticipate any significant increase in DWI arrests, because that 
department's traffic stops are based on observed impaired driving behavior 
where the operator appears intoxicated. Therefore, we are not requesting 
fiscal impact-funds.
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STATE OF ALASKA 
1993 LEGISLATIVE SESSION

Bill No. CSHB 61 (JUD)

ADMIN ACCOUNTING JUNEAU SUPREME 81002/002

F I S C A L  N O T E

Department A'fected:Revision Date:
Title: An Act relating to the offense of operating BRU:

a motor vehicle while Intoxicatod Components:
S p o n s o r : ____________________________________
Requestor:

EXPENDITURES/REVENUES: (Thousands of Dollars)

Alaska Court System 
Trial Courts

COMPONENT SERIAL NO. 768

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
UNO & STRUCTURES
GRANTS & CLAIMS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands of Dollars)
1002 FED.ERAL RECEIPTS
1003 GF MATCH
1004 GF 0.0 0.0 o.o- 0.0 0.0 0.0
1005 GF/PROGRAM RECEIPTS
1006 GF/MHTtA
OTHER

TOTAL 0.0 0.0 o.o: 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY 93) Impact: None

ANALYSIS: (Attach a separate page if necessary)
No fiscal Impact. However, the court system is concerned that this legisla*'on may Increase municipal prosecutions. 
The court system will monitor Its workload and request funding If the Impact cannot be absorbed.________

Prepared by: C. S. Christensen III, Staff Counsel   Phone: 264-8229
Division: Alaska Court System__________________________ > Date: 03/30/93
Approved by: Arthur H. Snowden, II, Administrative Director ri ■' ( .  L  /  L
Agency: Alaska Court System Dat®5 03/30/93
'M.trihntlnn /K>u nnmrarV I «nlilatiu* Clnanm I anlslfttlvj* SnonSO,*. RflauAStOr. OMB. & ImPdCted AQ6nCY(l68).





A l a s k a  S t a t e  L e g i s l a t u r e
3111C Street 

Anchorage, Alaska 99503-3957 
 561-7007

WHtLE in Session:
Alaska State Capitol 

Juneau, Alaska 99801-1182 
465-4968

H o u se

TO:

FROM:

RE:

DATE:

R e p r e s e n t a t i v e  J i m  N o r d l u n d  
M E M O R A N D U M

R epresentative Ron L arson, Co-Chair 
R epresentative E ileen M acLean, Co-Chair 
Finance C om m ittee

R epresen tative  Jim  N o r d lu n c ^ i )  / S )

HB 61 - Lowering Blood Alcohol Level for DWI 

M arch 25, 1993

District 11: 

Sand Lake 
Spenard 

Taku-Campbell

I w ould gready appreciate it if  a Finance Com m ittee hearing could be 
scheduled, pending referral from  T ransportation Com m ittee, on House Bill 
61, which reduces the legal definition o f intoxication for DWI from .10% to 
.08% blood alcohol content. A num ber of states, Canada, and all European 
nations have low ered their legal definition of intoxication from  .10% based 
on m edical evidence that shows driv ing ability is significantly  impaired at 
the low er blood alcohol level.

The N ational H ighw ay Traffic Safety A dm inistration has notified us that 
A laska currently  receives $688,000 in federal funds annually for Highway 
Safety Planning and may be eligible for a 30% or m ore increase if House 
Bill 61 passes. If sim ilar legislation had passed last year, Alaska would 
have already received the benefits o f the increase.

A study by the state of California show ed that traffic fatalities were 
reduced by 12% after the im plem entation of .08 DW I laws. Alaska 
averages approxim ately 100 traffic re la ted  fatalities per year. If  we were 
to achieve the same results this b ill could save approxim ately 12 lives per 
year. In order to begin saving lives, I believe that it is im portant for the 
legislature to act quickly in passing House Bill 61.

Dennis Poshard of my staff will forward the necessary back up as soon as 
n e c e rs a ry .

T h a n k  you for your-consideration of this matter.

of R e p re se n ta tiv e s
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February 23, 1993

Representative Richard Foster 
House of Representatives 
State Capitol 
Juneau, AK 99801-1182

Dear Representative Foster,

House Bill 61, shortly to be considered by the Transportation Committee, would 
lower the legal definition of intoxication from a Blood Alcohol Content (BAC) ofO. 10 to
0.08%. This bill does not address the real cause of the drunk driving problem, the alcohol 
abuser, and may in fact, impede efforts to reduce the number of accident and fatalities 
caused by intoxicated drivers. The State of Maine adopted the lower BAC standard in 
1988, one of only 5 states to do so. Between 1988 and 1990, the arrest rate increased by 
16% as more people were considered technically intoxicated. At the same time, the 
alcohol-related fatality rate increased, by more than 7%.

These deaths were the unintended result of diluting the law enforcement and 
judicial resources available to combat the real culprit, the alcohol abuser. The average 
BAC of someone involved in an alcohol-related accident is over 0.15%. To direct scarce 
resources against the responsible consumer is counterproductive. We are continually 
reminded by the media of our overloaded court and jail facilities, to the point of serious 
recommendations that jail time for first time DWI offenders under the current definition be 
abolished.

Addressing the problem by restricting responsible consumption is clearly 
misdirected. Instead, our efforts should be directed to pursue realistic solutions to this 
terrible social problem by providing our law enforcement, judiciary, and corrections 
systems the assets they require to implement current laws and to provide stiffer penalties 
against repeat offenders.

Candy Lightner, the founder of Mothers Against Drunk Drivers (MADD), has 
doubts about lowering the BAC to 0.08% which she has expressed publicly on several 
occasions. I am enclosing a copy of a newspaper column that she wrote issue in 1992. 
Also enclosed is a reprint of a report originally published by the Beverage Retailers



Representative Richard Foster 
Chairman, Transportation Committee 
State Capitol 
Juneau, Alaska

February 25, 1993

Dear Representative Foster,

I support HB 61, lowering the BAC to .08 as the legal limit to 
drive as a short-term control over a much more fundamental 
problem- the_ public attitudes toward alcohol use and abuse, It 
is one piece of a larger plan which looks at reducing injuries 
and deaths from motor vehicle crashes. Alcohol increases the 
odds that a crash will occur and increases the severity of 
injury when it does occur. In Alaska, the most severe injuries 
occur^among young drivers between 16-24 years old who have been 
drinking. The demand for state services to pick up the pieces 
from these injuries is astounding. If this deters even one 
nerson from taking that fifth drink, it saves the state 
thousands of dollars.

The most evidence supporting the lowered BAC limit, rests with 
the effect on adolescent involvement in alcohol-related fatal 
crashes, Though this legislation targets all drivers, the 
effect on youth may be most effective, In a 1991 study done in 
Anchorage Emergency Rooms, the leading cause of injury and death 
for adolescents from 14-19 years old was motor vehicle crashes. 
Though impaired driving occurs with any alcohol'content in the 
body, this legislation lowers the limit of how much alcohol the 
community will accept. It recognizes the magnitude of the 
problem and sends a message that Alaskans need to sober up for 
the privilege of driving a motor vehicle.

Joan Diamond
Department of Health and Human Services 
Community Health Education/Injury Prevention 
Anchorage, Alaska

Poat-lt"* brand fax transmittal memo ^71 # «< p*qm ► (
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THE DWI PROBLEM
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N a t i o n a l  T r a n s p o r t a t i o n  S a f e t y  B o a r d
W ash ing to n , D .C . 20594 

D e c e m b e r  2 8 ,  1 9 9 3

Honorable Jim Nordlund 
Alaska House of Representatives 
716 W. Fourth Avenue, #240 
Anchorage, Alaska 99501-2133

Dear Representative Nordlund:

This is in response to your recent letter to former Safety Board Chairman James Kolstad, 
regarding your legislation to reduce the blood alcohol concentration (BAC) from 0.10 percent 
to 0.08 percent that is now pending before the Finance Committee. I would like to share with 
you the conclusions of the National Transportation Safety Board based on its research and 
accident investigation experience.

There is considerable research that demonstrates measurable adverse effects of alcohol 
on performance, even at low BACs. An October, 1992 report to Congress by the National 
Highway Traffic Safety Administration concluded:

The scientific literature clearly documents the detrimental effects of alcohol on 
driver performance. There is no threshold for alcohol impairment, i.e, there is 
no lower level at which impairment starts, or below which no impairment is 
found . . . .  Safety considerations and scientific evidence will support lowering 
the acceptable level to whatever the legislature chooses, down to any measurable 
BAC.

This finding has been supported by studies completed as early as 1950 which documented that 
the impairment threshold of a drivers’ ability to drive occurs at concentrations of 0.035 to 0.040 
percent. Many other, more recent, studies have confirmed this finding, and have documented 
impairing effects at lower concentrations.

The 1977 study by H. Laurell, "Effects of Small Doses of Alcohol on Driver 
Performance in Emergency Traffic Situations," found effects on driver performance at BACs 
below 0.05 percent, studied in two contexts: (1) in a critical car-driving situation involving 
emergency braking and evasive maneuvers, and (2) in a "surprise" situation that followed the 
first situation and involved the sudden appearance of a human-shaped obstacle blocking the 
roadway. Overall, detrimental effects of alcohol at an average BAC as low as 0.042 percent 
were found.

Other studies substantiate performance impairment at very low BACs. For example, in 
an article published in 1970, "Alcohol Disturbance of Visual Acuity for Moving Objects," H. 
Honneger stated that the ability to distinguish close, but separated, moving objects seems to be 
consistently impaired at BACs sometimes as low as 0.03 percent. C. E. Billings and R. L.

O ffice of the Chairm an
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Wicks, in a report prepared for the FAA ("Effects of Alcohol on Pilot Performance during 
Instrument Flight," FAA-AM-72-4), stated that the ability to divide attention between tasks 
can be impaired at very low BACs (0.02 percent). Earlier (1964) findings by 0 . Gruner e t 
ah, also concluded that very low BACs impair the ability to divide attention between tasks. 
Further studies (FI. Franks et.al.. "The Relationship Between Alcohol Dosage and Performance 
Decrement in Humans," Journal of Studies on Alcohol. 1976) indicate that the ability to stand 
upright without swaying begins to decrease significantly at a BAC as low as 0.04 percent.

The American Medical Association and the National Safety Council’s Committee on Tests 
for Intoxication, have developed a table that places the effects of a BAC ol' 0.03 percent in the 
"euphoria" range. The behavioral symptoms of this level of intoxication include increased 
self-confidence, decreased inhibitions, loss of efficiency in finer performance tests, and 
diminution of attention, judgment, and control. These symptoms were expressly characterized 
as not compatible with the safe operation of motor vehicles.

Further, a 1985 study by Dr. Herbert Moskowitz shows evidence of impairment on 
divided attention and information processing tasks beginning at a BAC as low as 0.015 percent. 
At a 1987 international conference, Dr. Moskowitz reported on an exhaustive review of 
research on low BAC effects he conducted for the National Highway Traffic Safety 
Administration. Based on this review, Dr. Moskowitz states that "there is no lower threshold 
level below which impairment does not exist for alcohol."

A 1964 Indiana University study entitled, "The Role of the Drinking Driver in Traffic 
Accidents" by R. F. Borkenstein, determined that the relative probability of being involved in 
an accident is about 4 times greater than normal at 0.08 BAC, and about 25 times greater than 
normal at 0.15 BAC.

Additional research completed in late 1987 by the National Academy of Sciences 
provided further information on the effects of low levels of alcohol. In enacting the Commercial 
Motor Vehicle Safety Act of 1986, the Congress asked the Academy to study the effect of 
various alcohol level on the performance of truck drivers. The Academy’s Transportation 
Research Board brought together a group of nationally recognized experts on the effects of 
alcohol, who concluded that "performance of driving related tasks decreases at any BAC above 
zero and crash risk increases sharply as BAC rises." The National Academy of Sciences 
recommended, and Federal Highway Administration regulations established, 0.04 BAC as the 
level at which commercial drivers would have an illegal alcohol level. Any alcohol ingestion 
can result in the commercial driver being put out of service for 24 hours.
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Issue rules specifying zero (no alcohol) as the blood alcohol concentration for 
private sector employees in safety sensitive positions for all transportation modes 
and for Federal employees in safety sensitive positions.

The Board also has recommended State legislation specifying BAC’s below 0.04 percent for both 
commercial vehicle operators and for pilots of general aviation aircraft.

Similarly, Federal regulations proliibit aircraft crews from ingesting alcohol in the eight 
hours prior to flight operations and they may not have an alcohol level of 0.04 percent or above. 
The Safety Board has recommended that the alcohol level for air crews be the lowest level that 
can be reliably measured.

When combined with the impairing effects of other potential stressors found in highway 
operations such as complex traffic response demands, fatigue, vibration and noise, the presence 
of alcohol even at very low blood alcohol concentrations must be considered a clear and definite 
risk to safe highway operations. Therefore, legislation to lower the BAC definition of 
intoxication to 0.08 percent would certainly be a most modest positive step.

I hope that this information is useful to you and your colleagues. Please let us know if 
there is any way the Safety Board can be of additional assistance.

Sincerely,

In 1989 the Safety Board recommended that the U.S. Department of Transportation:

Chairman

cc: Representative Ron Larson
Co-Chair, House Finance Committee



l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n

4107 Laurel Street • Anchorage, Alaska 99508-5334 • (907)562-2662

March 30, 1993

Rep resen ta t ive  Jim Nord land 
House o f R ep resen ta t ive s  
S tate Capito l
In te rd e p a r tm en ta l  Mail Stops 3100 
Juneau, AK 99801-1182

Dear R ep resen ta t iv e  Nord land :

Thank you f o r  s p o n so r in g  House B ill 61. Th is b il l  would lower th e  legal 
l im i t  o f  a lcohol to  0.08 pe r cen t f o r  ope ra t in g  motor veh ic les . Th is b il l 
has s t ro n g  s u p p o r t  In th e  medical community , and we w il l a ss is t you in 
any way we can to  he lp w ith  i ts  passage. I f  th e  medical associa tion can 
be o f any  ass is tance  on th is  b i l l ,  do not hes ita te  to  con ta c t us.

S in ce re ly  vo u rs .

Donald R. Lehmann, M.D., A.B.F.P. 
Chairman, L e g is la t iv e  A f fa i r s  Committee 
A laska S ta te  Medical Associa tion

DRLsbj



P u b l ic  S a f e ty  E m p lo y e e s  A s s o c ia t io n ,  In c . 
“Representing A laska’s Finest”

1569 S. Bragaw #201, Anchorage, AK 99508
(9 0 7 ) 3 3 7 -1 9 7 9  

Fax (9 0 7 ) 3 3 7 -1 7 5 3

February 17, 1993

In te rn a t io n a l U n io n  o f 
P o lic e  A s s o c ia t io n s  

L o c a l 9 2  AFL-C IO

Representative Jim Nordlund
State Capital
Juneau, AK 99801-1182

Dear Representative Nordlund,

I would like to commend you on your sponsorship on HB61. This legislation is 
long overdue and I wish you success in your endeavor to further the safety and 
welfare o f the citizens o f Alaska.

As President o f the Public Safety Employee's Association, I represent law 
enforcement officers working throughout the State o f Alaska. We fhlly endorse 
this proposed legislation. It would not only assist law enforcement officers with 
their responsibilities, but would take another step towards getting Alaska's most 
dangerous and lethal drivers off the roads.

•} *f ’*' 1
It is readily apparent that the current regulations do not go far enough. At a .08 
alcohol level drivers are extremely dangerous. Their vision is impaired, their 
reactions are slowed and they are more'inclined to take risks. A .10 limit is just 
too high. We as citizens o f the State o f Alaska need this legislation. Our lives 
may depend on it. I f  there is any assistance our Association can provide in seeing 
HB61 prevail, don't hesitate to call. Good luck and thank you for your hard work.

* v * t*

■ - Smcerely, •

r e c e i v e d  

FEB 2 2 1993
Ans’d . . . . . ...........



W A L T E R  J .  H IC K E L ,  G O V E R N O R

D E P A R T M E N T  O F  P U B L I C  S A F E T Y P.O. BOX 111200 
JUNEAU, ALASKA 99811-1200 
PHONE: (907) 465-4322 
FAX: (907) 465-4362OFFICE OF THE COMMISSIONER

January 7 , 1994

The Honorable Jim Nordlund 
Alaska State Legislature 
Court Building, Room 608 
Juneau, AK 99801-11S2

Dear Representative Nordlund:

I am writing in response to your correspondence requesting 
support from the Department of Public Safety for House Bill 61. 
HB 61 is one of the pieces of legislation the Department of 
Public Safety has placed as a priority. One of the recommenda­
tions the department made when testifying at the Alcohol Task 
Force hearings was to enact legislation setting the under-the- 
influence driving per se levels at .08 percent or lower.
Juanita Hensley from my staff ’.las been following this piece of 
legislation and will continue to work with you and your staff, 
as well as the members of the various committees, as it makes 
its way through the Legislature.

Laws that will enhance the safety of driving on our roadways 
and especially those laws which will help reduce the number of 
alcohol-related accidents and fatalities are always a priority 
for this department.

You can be assured the department will continue to support 
HB 61. My staff and I look forward to working with you in the 
upcoming legislative session.

Richard L. Burton 
Commissioner

cc: Lee Ann Lucas
Special Asst., DPS

Nita Hensley
Chief of Driver Svcs, DMV
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R e :  C S  H B  61 ( J u d )

D e a r  R e p re s e n ta t iv e  N o r d lu n d :

A s  y o u  k n o w ,  th e  D e p a r tm e n t  o f  L a w  s u p p o r ts  C S  H B  61 ( J u d ) ,  re la t in g  to the 
o f fe n s e  o f  o p e ra t in g  a  m o to r  v e h ic le ,  a ir c r a f t ,  o r  w a te r c r a f t  w h i le  in to x ic a te d . W e  p a r t ic u la r ly  
a p p r e c ia te  th e  a m e n d m e n ts  y o u  m a d e  to  the  b ill  last y e a r  at o u r  re q u e st.

D u r in g  th e  in te r im , the  A la s k a  S u p r e m e  C o u r t  issu e d  a  d e c is io n  in  Haynes v.
State, P . 2 d  (O p .  N o .  4 0 4 0 )  (A la s k a  D e c .  3 0 ,  1 9 9 3 ) ,  w h ic h  p re se n ts  a  im p e d im e n t  to
th e  s ta te ’ s e f fo r ts  to  c o m b a t  th e  p r o b le m  p re se n te d  b y  drun,< d r iv e rs . It is  a p r o b le m , h o w e v e r , 
th a t c a n  b e  s o lv e d  th r o u g h  a  m in o r  a m e n d m e n t  to  H B  6 1 . W e  h o p e  that y o u  w il l  c o n s id e r
p r o p o s in g  th is  a m e n d m e n t  to  th e  b i l l  w h i le  it  is s t ill b e fo r e  th e  H o u s e .

In  Haynes, th e  c o u r t  h e ld  th a t, eve n  th o u g h  A S  2 8 .1 5 . 1 6 5 ( c )  o s te n s ib ly  re q u ire s  
th e  D e p a r tm e n t  o f  P u b l i c  S a fe ty  to  re v o k e  a p e r s o n ’ s d r iv e r ’ s l ice n s e  w h e n  a  b re a th  a n a ly s is  
re v e a ls  th a t th e  p e r s o n ’ s b re a th  s a m p le  c o n ta in s  .10 g r a m s  o r  m o re  o f  a lc o h o l  p e r  210 lite rs  o f  
b re a th , th e  D e p a r tm e n t  c a n n o t  re v o k e  th e  l ic e n s e  u n le s s  th e  test re su lts  a c tu a lly  s h o w  th at the 
b re a th  s a m p le  c o n ta in s  .1 1  g r a m s  o r  m o re  o f  a lc o h o l  p e r  2 1 0  lite rs  o f  b re a th . T h i s  is  b e ca u s e  
th e  test u s e d , th e  In to x im e te r  3 0 0 0 ,  is  k n o w n  to h a v e  a  .01  m a r g in  o f  e r ro r . T h e  c o u r t  in d ica te d
th a t th is  p r o b le m  c o u ld  b e  s o lv e d  b y  th e  le g is la tu re , s ta t in g  as  fo l lo w s :

T h e  le g is la tu r e  has th e  p o w e r  to  r e q u ir e  th e  re v o ca t io n  o f  a  
d r iv e r ’ s l i c e n s e  o n  th e  b a s is  o f  a  p a r t ic u la r  test re su lt o r  re a d in g , 
d e s p ite  its  in h e r e n t  m a rg in  o f  e r ro r , w h e n  th e  le g is la tu re  e x p re s s ly  
c o n s id e r s  th a t m a rg in  a nd  d e e m s  it s u f f i c ie n t ly  n e g lig ib le  s u c h  that 
it  m a y  b e  d is re g a rd e d . In  s u c h  c i r c u m s t a n c e s ,  tne  test re su lt is 
c o n s id e r e d  tolerably in a c c u ra te ,  a n d , th e re fo re , the  D e p a r tm e n t  
m a y  r e v o k e  a  l ic e n s e  on  th e  b as is  o f  th e  test re s u lt  w ith o u t  re ga rd  
to  th e  te s t’ s m a r g in  o f  e rro r .



The Honorable James Nordlund February 3, 1994

Page 2

O p .  N o .  4 0 4 0  a t 4 .

O n  a  d if fe re n t  m a tte r , as lo n g  as A S  2 8 .3 5 .0 3 0 (a ) ( 2 )  is  b e in g  a m e n d e d  b y  H B  6 1 , w e  
w o u ld  l ik e  to  ta k e  a d v a n ta g e  o f  the  m o m e n t  to  p ro p o s e  o n e  fu r th e r  t e c h n ic a l  a m e n d m e n t  that w il l  
c la r i f y  th e  in te n t  o f  th e  s u b s e c t io n . A S  2 8 .3 5 .0 3 0 ( a ) ( 2 )  s p e c if ie s  th a t a  p e rs o n  c o m m it s  the 
c r im e  o f  d r iv in g  w h ile  in to x ic a te d  i f  th e  p e rs o n  o p e ra te s  a m o to r  v e h ic le ,  e t c . :

(2)  w h e n , as d e te rm in e d  b y  a c h e m ic a l  test ta k e n  w ith in  
f o u r  h o u rs  a fte r  th e  a lle g e d  o f fe n s e  w a s  c o m m it te d ,  th e re  is 0 .0 8  
[0. 10] p e r c e n t  o r  m o re  b y  w e ig h t  o f  a lc o h o l  in  the  p e r s o n ’ s b lo o d  
o r  8 0  [ 100] m i l l ig r a m s  o r  m o re  o f  a lc o h o l  p e r  100 m i l l i l i t e r s  o f  
b lo o d ,  o r  w h e n  there  is 0 .0 8  [0. 10] g ra m s  o r  m o re  o f  a lc o h o l  p er 
210 lite rs  o f  th e  p e r s o n ’ s b re a th ; o r  . . .  .

I t  se e m s a p p a re n t  f ro m  th e  la n g u a g e  o f  the  s e c t io n  th a t w h a t  w a s  m e a n t  to  b e  re le v a n t is the 
a m o u n t  o f  a lc o h o l  in  th e  p e r s o n ’ s b lo o d  o r  b re a th  at the time that the test is administered. T h i s  
is th e  w a y  in  w h ic h  the  sta tu te  is in te rp re te d  in  S o u th e a s t  A la s k a .  In  o th e r  p arts  o f  the  state, 
h o w e v e r , s o m e  c o u r ts  h a v e  in te rp re te d  the sta tu te  as re la t in g  b a c k  to  the  t im e  o f  the  o ffe n s e , 
a l lo w in g  th e  d e fe n d a n t to  a rg u e  that h e  w a s  d r u n k  at the  t im e  o f  the  test, b u t  n o t  at th e  t im e  o f  
d r iv in g .  T h i s  p r o b le m  c a n  b e  s o lv e d  b y  a d d in g  th e  w o r d s  “ at the  t im e  the  test is ta k e n "  to  the 
s u b s e c t io n . I f  th is  is d o n e  fo r  A S  2 8 .3 5 .0 0 3 0 ( a ) (2 ) ,  it  s h o u ld  b e  d o n e  fo r  A S  2 8 .3 3 .0 3 0 ( a ) ( 2 ) ,  
as w e ll  (r e la t in g  to  c o m m e r c ia l  m o to r  v e h ic le  o f fe n s e s ).

W e  h a v e  d ra fte d  la n g u a g e  th a t c o u ld  b e  used  to  m a k e  these  a m e n d m e n ts .  W e  a p p re c ia te  
th e  o p p o r tu n ity  to  b r in g  th ese  p r o b le m s  a n d  s o lu t io n s  to  y o u r  a t te n t io n . W e  w il l  b e  g la d  to 
a n s w e r  a n y  q u e s t io n s  y o u  m a y  h av e  a nd  w o u ld  b e  p le a se d  to  e x p la in  th e  nee d  fo r  these 
a m e n d m e n ts  to  th e  H o u s e  F in a n c e  C o m m it te e .

V e r y  tru ly  y o u r s ,

B R U C E  M .  B O T E L H O  
A T T O R N E Y  G E N E R A L

MOK:jf



Ja n u a ry  2 8 ,  1 9 9 4

P a g e  1 , l in e  4 : A d d  a  n e w  S e c t io n  1 to  read :

*  S e c t i o n  1 - A S  2 8 .3 3 .0 3 0 (a ) (2 )  is a m e n d e d  to  re ad :

( 2 )  w h e n , as d e te rm in e d  b y  a c h e m ic a l  test taken  w it h in  fo u r  

h o u r s  a f te r  the a lle g e d  o ffe n s e  w a s  c o m m it te d ,  th ere  is a t  t h e  t im e  th e  

te s t  is  t a k e n  0 .0 4  p e rce n t  o r  m o re  b y  w e ig h t  o f  a lc o h o l  in  th e  p e rs o n 's  

b lo o d  o r  4 0  m il l ig r a m s  o r  m o re  o f  a lc o h o l  p e r  100  m i l l i l i te r s  o f  b lo o d ,  o r  

w h e n  th e re  is 0 .0 4  g ra m s  o r  m o re  o f  a lc o h o l  p e r  2 1 0  lite rs  o f  th e  p e r s o n ’s 

b re a th ; o r

P a g e  1, l in e  4 :  C h a n g e  h e a d in g  fo r  S e c t io n  1 to  “ F I N D I N G S ,  P U R P O S E ,  A N D

I N T E N T . ”

P a g e  1, l in e  1 1 : A d d  a  n e w  s u b s e c t io n  ( c )  to S e c t io n  1 to  read :

( c )  H a v in g  fo u n d  that the  r e c o g n iz e d  m a rg in  o f  e r ro r  o f  

.0 1  g r a m s  p e r  2 1 0  lite rs  o f  b rea th  in h e re n t  in  in  th e  In to x im e te r  

3 0 0 0  c h e m ic a l  test is  s u f f i c ie n t ly  n e g lig ib le  s u c h  th a t it  m a y  b e  

d is re g a rd e d , it  is the  in te n t  o f  the  L e g is la tu r e  that th e  o ffe n s e s  o f  

d r iv in g  w h ile  in to x ica te d  u n d e r  A S  2 8 .3 3 .0 3 0 (a ) ( 2 )  a n d  A S  

2 8 . 3 5 .0 3 0 (a ) ( 2 )  are  c o m m it te d  w h e n  a  c h e m ic a l  test p r o d u c e s  a

Department of Law
Proposed Amendments to CS HB 61 (Jud)
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re s u lt  d e s c r ib e d  in  th o se  s e c tio n s  d e s p ite  th e  te st’ s in h e r e n t  m a rg in  

o f  e r r o r . It is  s im ila r ly  the  in te n t o f  th e  L e g is la tu r e  th a t, w h e n  

r e v o k in g  d r iv e r s ’ lice n s e s  u n d e r  A S  2 8 . 1 5 . 1 6 5 ( c )  fo r  a  c h e m ic a l  

test u n d e r  A S  2 8 .3 5 .0 3 1 (a )  that p r o d u c e s  a  re s u lt  d e s c r ib e d  in  A S  

2 8 . 3 5 .0 3 0 (a ) ( 2 ) ,  r e v o ca t io n  sh a ll b e  r e q u ire d  o n  th e  b a s is  o f  the  

test re s u lt  d e s p ite  its in h e re n t  m a rg in  o f  e r ro r .

P a g e  2 ,  l in e  3 : Add before u0.08’’: “at the time the test is taken”



(  (

NOTICE: T h i s  o p i n i o n  I s  s u b j e c t  t o  f o r m a l  c o r r e c t i o n  b e f o r e
p u b l i c a t i o n  I n  t h e  P a c i f i c  R e p o r t e r . R e a d e rs  a r e  r e q u e s t e d  t o  b r i n g  
e r r o r s  t o  t h e  a t t e n t i o n  o f  t h e  C l e r k  o f  t h e  A p p e l l a t e  C o u r t s ,  303 
K S t r e e t ,  A n c h o r a g e ,  A la s k a  9 9 5 0 1 .

THE SUPREME COURT OF THE STATE OF ALASKA 

DANNY J. HAYNES,

Appellant,

v.

STATE OF ALASKA, DEPARTMENT OF 
PUBLIC SAFETY,

Appellee.

Supreme Court 
File No. S-4677

Superior Court
File No. IKE-90-914 Cl

O P I N I O N

[December 30, 1993 - No. 4040]

Appeal from the Superior Court of the State of 
Alaska, First Judicial District, Ketchikan,

Thomas E. Schultz, Judge.

Appearances: Michael P. Heise.r, Keene &
Currall, Ketchikan, for Appellant. Dan N.
Branch, Assistant Attorney General, Ketchikan,
Charles E. Cole, Attorney General, Juneau, for 
Appellee.

Before: Rabinowitz, Chief Justice, Burke,
Matthews, Compton and Moore, Justices.

BURKE, Justice.
MATTHEWS, Justice, and RABINOWITZ, Chief 
Justice, dissenting.

I. FACTUAL AND PROCEDURAL BACKGROUND

Danny Haynes was arrested for driving while intoxicated. 

Following his arrest, Haynes submitted to an "Intoximeter 3000" 

breath analysis, which chemically tests for the presence of 

alcohol. See AS 28.35.031 ("A person who operates or drives a 

motor vehicle in this state . . . shall be considered to have given 

consent to a chemical test or tests of the person's breath. . .

."). The Intoximeter 3000 breath test produced a reading of .106



> c c

grams of alcohol per 210 liters of breath. The Intoximeter 3000 

has a recognized margin of error of .0 1 grams per 210 liters of 

breath. Therefore, Haynes' actual breach alcohol content, as 

measured by the Intoximeter 3000, may have been as high as .116 or 

as low as .096.

An alcohol level of .10 grams or more per 210 liters of 

the person's breath is required for the Department of Public Safety 

(the Department) to revoke a driver's license. AS 28.15.165(c); 

AS 28.35.030(a)(2). Applied in Haynes' favor, the .01 margin of 

error would equate to an actual result of .096 grams, a reading 

below the statutory minimum of .10 required for revocation. The 

hearing officer considered the margin of error inherent in Haynes' 

.106 test result, but declined to apply it in Haynes' favor. 

Instead, the hearing officer relied on the arresting officers' 

testimony that Haynes' personal appearance and behavior indicated 

that he was intoxicated, to find it more probable than not that 

Haynes' breath alcohol content was . 10 or higher at the time of the 

test. Consequently, the Department revoked Haynes' license. The 

superior court affirmed the Department's revocation order, and this 

appeal followed.

II. DISCUSSION

A. Standard of Review

We review the hearing officer's decision to revoke 

Haynes' driver's license independent of the superior court's 

decision, as the superior court was acting as an intermediate court

- 2 - 4 0 4 0
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of appeal. Jager v. State, 537 P.2d 1100, 1106 (Alaska 1975);

State v. Marathon Oil Co. . 528 P.2d 293, 298 (Alaska 1974).

Because the issues presented in this appeal are purely questions 

of law, we are not bound by the lower court's decision. Rather, 

we will "adopt the rule of law that is most persuasive in light of 

precedent, reason, and policy. Guin v. Ha. 591 P.2d 1281, 1284 n. 

6 (Alaska 1979).

B. Consideration of Other Factors

Alaska Statute 28.15.165(c) provides that the Department 

of Public Safety may revoke a person's license if "a chemical test 

under AS 28.35.031 fa) produced ■ a result described in 

AS 28.35.030(a)(2)." AS 28.15.165(c) (emphasis added). Alaska 

Statute 28.35.030(a)(2) provides that a person commits the crime 

of driving while intoxicated (DWI) if a breath analysis reveals 

that the person's breath sample contains .10 grams or more of 

alcohol per 210 liters of the person's breath. AS 28.35.030(a)(2). 

Alaska Statute 28.15.165(c) does not provide for consideration of 

other factors or circumstances, such as the appearance and behavior 

of the individual, in determining whether the person's breath did, 

in fact, contain the requisite level of alcohol.1 AS 28.15.165(c).

1 AS 28.15.165(c) refers to the circumstances surrounding the 
arrest, but not for the purpose of determining the accuracy of a 
particular chemical test. The statute provides:

Upon receipt of a sworn report of a law enforcement 
officer that a chemical test under AS 28.35.031(a) 
produced a result described in AS 28.35.30(a) (2) or 
that a person refused to submit to a chemical test 
under AS 28.35.031(a), that notice under (a) of 
this section was provided to the person, and. that

(continued...)

3 - 4 0 4 0



Therefore, the hearing officer should not have considered evidence 

regarding Haynes' appearance and behavior in determining whether 

his actual breath alcohol level was over .10 grams. The officers' 

testimony regarding Haynes' appearance and behavior does not 

provide support for license revocation pursuant to 

AS 28.15.165(c).2

C. Margin of Error

The legislature has the power to require the revocation 

of a driver's license on the basis of a particular test result or 

reading, despite its inherent margin of error, when the legislature 

expressly considers that margin and deems it sufficiently 

negligible such that it may b > disregarded.3 In , such 

circumstances, the test result is considered tolerably inaccurate,

x(...continued)
contains a statement of the circumstances surroun­
ding the arrest and the grounds upon which the 
officer's belief that tl i person was driving while 
intoxicated a motor vehicle for which a driver's 
license is reguired was based, the department shall 
revoke the person's license. . . .

AS 28.15.165(c) (emphasis added).

Were we to allow extrinsic evidence to overcome the margin of 
error inherent in the test result, the department could revoke the 
license of a driver testing well below .10, if the extrinsic 
evidence was sufficiently persuasive to convince the Department 
that the driver's "true" breath alcohol content was .10 or higher 
when the test was performed. Although it is doubtful that the 
legislature intended AS 25.55.165(c) to operate in this fashion, 
such a result is possible employing the reasoning of the hearing 
officer in this case.

3 An "acceptable" margin of error is one having reasonable limits. 
A greater margin of error could not be conveniently ignored, 
without inviting a constitutional challenge.

4 0 4 0
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and, therefore, the Department may revoke a license on the basis 

of the test result without regard to the test's margin of error.

In Barcott v. Department of Public Safety. 741 P.2d 226 

(Alaska 1987), we addressed the issue of whether the hearing 

officer must consider the inherent margin of error in a chemical 

analysis designed to test the presence of alcohol in a person's 

breath.4 In the course of our analysis, we examined how courts in 

other jurisdictions interpreted their own DWI statutes with regard 

to the issue of inherent margin of error in a chemical blood/breath

alcohol test. Id. at 229. Essentially, the courts' analyses

hinged on whether the particular court interpreted its 

jurisdictional DWI statute to create an offense upon a test reading 

in excess of their statutory limit or upon an actual level of 

alcohol in excess of the limit. Courts ihat interpret their DWI 

statutes to create an offense upon a test reading in excess of the 

statutory limit presume that the legislature considered the 

inherent risk of error in the chemical analysis and found it to be 

tolerably inaccurate; thus, the courts did not require the fact 

finder to consider the inherent margin of error of a particular 

testing device.5 See State v. Rucker. 297 A.2d 400, 402-03 (Del. 

Super. Ct. 1972); Nugent v. Iowa Dep't of Transp.. 390 N.W.2d 125, 

128 (Iowa 1986); Schildgen v. Comm'r of Pub. Safety. 363 N.W.2d

4 The Intoximeter 3000 was the instrument utilized to perform the 
breath test in Barcott, as well. 741 P.2d at 227.

5 These courts do, however, consider deficiencies in the
administration of the test and/or operation of the device which may 
tend to support a defendant's argument that the machine did not, 
in fact, produce a test result above the’ legal limit.

- 5 - 4 0 4 0
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800, 801 (Minn. App. 1985); State v. Lentini. 573 A.2d 464, 466- 

67 (N.J. Super. Ct. App. Div. 1990); Slagle v. State. 570 S.W.2d 

916, 919 (Tex. Crim. App. 1978). In contrast, courts that

interpret•their DWI statute to create an offense upon an actual 

level of alcohol do not presume that their legislature considered 

the inherent margin of error of a chemical test; thus, those courts 

require the fact finder to consider the inherent margin of error 

before rendering a decision. See State v. Boehmer. 613 P.2d 916, 

918-19 (Haw. Ct. App. 1980); State v. Biornsen. 271 N.W.2d 839, 840 

(Neb. 1978); State v. Prestier. 455 N.E.2d 24, 27 (Ohio Mun. Ct.

1982); State v. Keller. 672 P.2d 412, 414 (Wash. Ct. App. 1983).
i

In Barcott. we adopted the latter reasoning and held that 

there was no evidence or indication that the Alaska Legislature 

considered the margin of error inherent to the Intoximeter 3000. 

Id. at 23 0. The legislature did not specifically approve the 

Department's use of the Intoximeter 3000 test, but rather 

authorized the Department to approve satisfactory techniques, 

methods, and standards of performing the analysis.

AS 28.35.033 (d); Barcott. 741 P.2d at 230.6 There is no

indication that the legislature considered the .01 margin of error 

inherent to the Intoximeter 3000 in setting the legal limit at .10 

grams per 210 liters of the person's breath. Therefore, we do not 

interpret AS 28.35.030(a)(2) as creating an offense for violation 

of the statutory .10 grams per 210 liters of breath, without regard

6 This observation is not intended to suggest that the 
Department's use of the Intoximeter 3000 is unauthorized. See 
Barcott. 741 P.2d at 230.

- 6 - 4 0 4 0
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to the margin of error inherent to the particular testing device 

utilized. In Alaska, a driver commits a DWI offense when his or 

her actual alcohol level exceeds .10 grams per 210 liters of 

breath.

D. Due Process

The question, then, is whether the margin of error must

be applied in Haynes' favor. As a matter of statutory

interpretation, we answer this question in the affirmative. It is

well established that

[a] driver's license is an important property 
interest, and the driver has a constitutional 
right to a meaningful hearing before the state 
can suspend his license. •* As in a criminal 
prosecution for driving while intoxicated, the 
breath test is of central importance in the 
administrative license revocation proceeding.
The ability of the defendant to evaluate these 
tests is critical to his ability to present 
his case.

Barcott. 741 P.2d at 228 (quoting Champion v. Dep't of Public 

Safety. 721 P.2d 131, 133 (Alaska 1986)). In Barcott. we held that 

the hearing officer violated the appellant's right to due process7 

when he failed to consider the inherent inaccuracy of the 

Intoximeter 3 000 breath test in determining that a test reading of 

.10 satisfied the statutory requirements to revoke the appellant's

7 Article I, section 7 of the Alaska Constitution provides:

No person shall be deprived of life, liberty, or 
property, without due process of law. The right of 
all persons to fair and just treatment in the 
course of legislative and executive investigations 
shall not be infringed.

A l a s k a  Const, art. 1, § 7.

-7- 4 0 4 0



*  * c r

license. Thus, we reversed the decision and remanded the case to 

the Department for further proceedings consistent with the 

opinion.8 Barcott, 741 P.2d at 230.

Given the .10 margin of error inherent to the Intoximeter 

3000, a test reading of .106 could equate to a .096 actual test

result. If the .10 margin of error is not applied in Haynes'

favor, the deprivation of an important property interest could 

result where the actual breath test result was below .10 grams. 

Absent express legislative intent to the contrary, we hold that 

failure to apply the inherent margin of error of a particular 

testing device.in favor of the person subject to, license revocation 

violates due process of law as guaranteed by the Alaska 

Constitution.9 Alaska Const, art. I, § 7.

In summary, we hold that a chemical breath test reading

or result which may be reduced below the level of .10 grams per 210

liters of the person's breath, by applying the margin of error 

inherent in the particular test used, cannot serve as the basis for

8 •The issue of whether the margin of error must be applied in 
favor of the defendant was not before this court in Barcott. Thus, 
it would have been premature to address the issue at that time.

9 Although the margin of error inherent to the Intoximeter 3000 is 
.01, the margin of error inherent to another type of testing device 
may be more or less than .01. See. e.g. . People v. Campos. 188 
Cal. Rptr. 366 (Cal. App. Dep't Super. Ct. 1982) (.005 margin of
error); People v. Cansel. 520 N.Y.S.2d 509, 510 (N.Y. Crim. Ct.
1987) (.001 margin of error). The Alaska Legislature had not set
forth a "margin of error" standard. See AS 28.35.033(d). Thus, 
the Department may, at some point in the future, adopt a testing 
procedure or device which has a higher or lower margin of error 
than the Intoximeter 3000. Were we to presume that the legislature 
intended the .10 statutory level to reflect a test reading instead 
of an actual test result, we would be sanctioning a varying 
statutory level, depending upon the device utilized.
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a license revocation under AS 28.15.165(c). Extrinsic evidence of 

intoxication does not mitigate the inherent error; the error 

remains, and must be applied to the test reading. In light of the 

.01 acknowledged margin of error in the breath test administered 

to Danny Haynes in the case at bar, the Department was not 

authorized to revoke Haynes' driver's license under AS 

28.15.165(c). The decision of the hearing officer is REVERSED and 

the case is REMANDED for further proceedings consistent with this 

opinion.
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MATTHEWS, Justice, joined by RABINOWITZ, Chief Justice, dissenting.

I .

Under AS 28.15.165(a) and (c), the Department of Public 

Safety is required to revoke the driver's license of a person 

driving a motor vehicle where a chemical test administered to the 

person "produces a result described in AS 28.35.030(a)(2) . . ."

namely, "0.10 grams or more of alcohol per 210 liters of the

person's breath . . . ." Today's opinion construes this statutory

system to mean that the department must revoke the driver's license 

of a driver who is administered a chemical test where the test

produces a result of .11 grams or more of alcohol. This result is

required, according to the majority opinion, because "[a]s a matter 

of statutory construction" (Slip Op. 7, 8) there is no evidence 

that the legislature considered the .01 margin for error inherent 

in the testing device.1

1 The majority thus has adopted what one journal has called 
the "discount approach": the breath test reading is reduced to the
lowest level possible given the margin for error. Note, is DWI 
DOA?: Admissibility of Breath Testing Evidence in the Wake of
Recent Challenges to Breath Testing Devices, 20 Sw. U. L. Rev., 
247, 272-78 (1991). According to this article, the discount
approach was very briefly employed by courts in Nebraska and New 
Jersey, but now has been judicially overruled in both of those 
states. Id. at 273-74, 276. Neither the article nor the majority 
opinion mention any jurisdiction which currently uses the discount 
approach.

This article also demonstrates that the problem we are con­
fronted with today is only the tip of the margin for error ice­
berg. Because of individual physiological differences, the ratio 
used to convert breath alcohol concentrations into blood alcohol 
concentrations —  the partition ratio —  currently fixed at l to 
2100, is not universal and may yield improperly high results in 
some individuals. Id. at 2 60; see Coolev v. Municipality of 
Anchorage. 649 P.2d 251, 254 n.7 (Alaska App. 1982) (expert

(continued...)
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"Where a statute's meaning appears clear and unambiguous 

. . . the party asserting a different meaning bears a correspond­

ingly heavy burden of demonstrating contrary legislative intent." 

University of Alaska v. Geistauts. 666 P.2d 424, 428 n.5 (Alaska

1983) (quoted in Lagos v. City and Borough of Sitka. 823 P.2d 641, 

643 (Alaska 1991)). This means that the plainer the language of 

the statute, the more convincing the evidence of contrary 

legislative intent must be. State v. Alex. 646 P.2d 203, 208 n.4 

(Alaska 1982). Here the statute is plain in that it precisely 

defines the minimum test result which mandates license revocation. 

Since, as the majority opinion points out, there is no legislative 

history indicating that the legislature intended to use a different 

minimum level, we are required to construe the statute to mean what 

it says. I do not believe that it is right to say that a statute 

does not mean what it appears to mean because there is no 

legislative history indicating that the apparent plain meaning of 

the statute is the actual meaning. That is what today's opinion 

does.

1(...continued)
testimony indicated breathalyzer yielded improperly high results 
in 14% of cases). A lower partition ratio can skew breathalyzer 
readings significantly. For example, the Nebraska Supreme Court 
reduced a defendant's breath test reading by 52.38% because of the 
possibility that his partition ratio was 1:1,100 rather than 
1:2,100. See State v. Burling. 400 N.W.2d 872 (Neb. 1987) 
(following discount approach subsequently abandoned in State v. 
Babcock. 419 N.W.2d 527, 530 (Neb. 1988)).
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While I think the above correctly identifies the logical 

flaw in the majority opinion, I should add that it also over­

simplifies the problems presented by this case. There are two 

related problems which we should face. The first is that this 

court has never defined the elements of the license revocation 

offense. They should be defined. The second is that our prior 

decision in Barcott v. State, Deo't of Public Safety. 741 P.2d 226 

(Alaska 1987) , is poorly reasoned and based on an erroneous 

assumption regarding the elements of the license revocation

offense. It should be overruled.. The following discussion

addresses these problems.

A. Elements of the License Revocation Offense

The critical debate here is whether a failing test result

alone is all that is required to revoke a driver's license or

whether a failing test result and an illegal . blood or breath 

alcohol level are needed.2 To fully understand this question our 

statutes which define the criminal offense of driving while intox­

icated as well as the license revocation offense must be examined.

The statutory provisions which govern this case are AS 

28.15.165, 28.15.166, and 28.35.030(a). Under AS 28.15.165(a) if 

a chemical test given to a driver "produces a result described in

2 •The second footnote in today's majority opinion suggests
that if non-test evidence of intoxication were allowed even a
driver who passed a test might suffer a license revocation.
However, such a result would not be possible as long as the
elements of the offense include a failing test score and an illegal
alcohol level. Of course, if a failing test result alone suffices,
non-test evidence of intoxication is irrelevant.

II.
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AS 28.35.030(a)(2)" a notice must be given to the driver that the 

Department of Public Safety intends to revoke the driver's license 

to operate a motor vehicle. (Emphasis added.) License revocation 

follows unless the driver makes a request for review under AS 

28.15.166 within seven days after receipt of the notice. When a 

request for review is made, the driver is entitled to a hearing

before a hearing officer designated by the Commissioner of Public

Safety. AS 28. 15.166(f). The issues to be determined at the 

hearing are expressly limited as follows:

(g) The hearing under this section shall 
be limited to the issues of whether the 
arresting officer has reasonable grounds to 
believe that the person was driving a motor 
vehicle while intoxicated and whether . . .
(2) the chemical test . . . produced a result 
described in AS 28.35.030(a) (2) .

AS 28.15.166(g) (emphasis added). If both of these issues are 

determined in the affirmative by a preponderance of the evidence 

the license is revoked. AS 28.15.166 (j). If one or both of the 

issues are determined in the negative the license is not revoked. 

Id. Alaska Statute 28.35.030(a)(2) describes the "result" referred 

to in AS 28.15.165(a) and AS 28.15.166(g)(2). It provides:

(a) A person commits the crime of driving 
while intoxicated if the person operates or 
drives a motor vehicle or operates an aircraft 
or a watercraft

(2) when, as determined by a chemical 
test taken within four hours after the alleged 
offense was committed, there is 0.10 percent 
or more by weight of alcohol in the person's 
blood or 100 milligrams or more of alcohol per 
100 milliliters of blood, or when there is
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0.10 grams or more of alcohol per 210 liters 
of the person's breath[.]

The primary function of AS 28.35.030(a)(2) is to express

the elements of one of three ways in which a person may commit the

crime of driving while intoxicated.3 Although the elements of the

subsection (a) (2) DWI offense have never been defined by this court

or by the court of appeals, the court of appeals has interpreted

language in a municipal ordinance similar to AS 28.35.030(a)(2).

See Erickson v. Municipality of Anchorage. 662 P.2d 963, 967

(Alaska App. 1983) . The court construed the ordinance to require
i

the driver's actual breath alcohol level to be above legal levels 

at the time of operation of a motor vehicle. Id. at 9 67. 

According to the plurality of the court, an elevated test result 

was intended to be presumptive proof of an actual illegal alcohol 

level. Id. Judge Singleton wrote a concurring opinion in which 

he expressed the view that a bad test result alone —  so long as 

the driver had not consumed alcohol between the time that he drove 

and was tested —  was the essence of the offense. Id. at 970 

(Singleton, J., concurring). Judge Singleton stated: "The jury

need not determine the precise blood alcohol level that existed at 

any given time while the defendant was operating his vehicle." Id. 

at 968. This difference of opinion is reflected in the case law 

of other jurisdictions.

3 The other two means are driving (1) while under the 
influence of intoxicating liquor or controlled substance or (3) 
while under the combined influence of intoxicating liquor and 
another substance. AS 28.35.030(a)(1) and (3).

AS 2 8 . 3 5 . 0 3 0 ( a ) ( 2 ) .
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Some courts read their DWI statute, as Judge Singleton 

did, to create an offense of registering a blood/breath alcohol 

test reading in excess of the statutory limit. See Nugent v. Iowa 

Pep11 of Transp., 390 N.W.2d 125, 128 (Iowa 1986); Schildgen v.

Commissioner of Pub. Safety. 363 N.W.2d 800, 801 (Minn. App. 1985); 

State V. Lentini. 573 A.2d 464, 466-67 (N.J. Super. App. Div.

1990). If a properly administered test registers a result at or 

above the statutory level the offense is automatic.4 Under this 

view, any margin of error or inherent inaccuracy in the testing 

technology can be seen as tolerated by the legislature which 

prescribed the statutory requirements of the offense. See State 

v. Rucker, 297 A.2d 400, 403 (Del. Super. 1972); Slagle v. State. 

570 S.W.2d 916, 919 (Tex. 1978). Thus, evidence concerning the

testing equipment's margin of error is irrelevant because such 

evidence tends to prove the individual's actual alcohol content and 

does not shed light upon the proper functioning or use of the 

testing equipment.

Under a second approach, courts read their DWI statute, 

as the plurality of the court of appeals did in Erickson. to 

require an actual blood or breath alcohol content at or above the 

statutory level. See e.g.. People v. Campos. 188 Cal. Rptr. 366,

4 Importantly, even these courts recognize that the test must 
be "properly administered." Any evidence that the test equipment 
fails to meet legal operating or maintenance requirements or that 
the officer administering the test failed to follow proper 
procedures may, of course, be admitted to prove that, in fact, an 
individual never actually produced a test result above the legal 
limit. Note, however, that this argument takes the position that 
this particular test result was unreliable, not that the testing 
method per se is inaccurate.
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368 (Cal. Super. 1982); State v. Prestier. 455 N.E.2d 24, 27 (Ohio 

Mun. 1982) . Under this view, the results of a chemical sobriety- 

test are treated as a means of proving actual alcohol content. 

Thus, the inherent margin of error for any testing equipment is 

relevant to the issue of the accuracy of the test equipment's 

measurement of actual alcohol content. Courts in these juris- 

dict_ons admit and permit the utilization of non-test evidence of 

intoxication. E.g.. State v. Babcock. 419 N.W.2d 527 (Neb. 1988); 

State v. Gates. 777 P.2d 717, 720-21 (Haw. App. 1989); State v. 

Brockaway. 441 N.E.2d 602 (Ohio App. 1981); State v. Kellerf 672 

P.2d 412, 413-14 (Wash. App. 1983).

While AS 28.35.030(a) (2) is ambiguous with respect to the 

necessary elements of the crime of DWI, does the ambiguity carry 

through to the conduct necessary to give rise to an administrative 

license revocation under AS 28.15.165 and .166? Today's majority 

opinion states that the criminal DWI offense requires an actual 

alcohol level at or above statutory limits, and implies that an 

illegal actual alcohol level is also needed for license revocation. 

I disagree with the latter conclusion. It seems to me that the 

most straightforward reading of our statutes is that all that is 

required for license revocation is a failing test result based on 

a properly administered test. Alaska Statute 28.15.165(a) requires 

only "a chemical test" properly administered which "produces a 

result" at or above statutory limits. Use of the term "result" in 

.165(a) rather than language which suggests the need for illegal 

levels of alcohol present in the person's blood or breath, as in
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AS 28.35.030(a)(2), points to this conclusion. Moreover, the fact 

that by the express terms of AS 28.15.166(g) the issue at the 

license revocation hearing is limited to whether the chemical test 

"produced a result" at illegal levels also suggests that the test 

result itself is the critical element.

As noted above, in jurisdictions where an actual level 

of alcohol is critical, evidence of intoxication independent of the 

test result is admissible. Today's opinion concludes that no 

evidence other than the test result may be admitted to prove actual 

alcohol levels. ■ This is an accurate reading of the limitation 

imposed by AS 28.15.165(g) (2) but that limitation only makes sense 

if the test result rather than actual alcohol level is the critical 

fact for determination. One must ask why a legislature would enact 

a statutory scheme in which actual levels of alcohol are critical 

and then preclude the state from employing non-test evidence which 

tends to prove that such levels exceeded legal limits in particular 

cases? The answer is that this would be a very odd thing for a 

legislature to do. No rationale for a system weighted so artifi­

cially and heavily in favor of the drinking driver can readily be 

hypothesized. Thus, the legislature probably intended that the 

critical element for license revocation was merely a failing test 

result.

B. Barcott v. State, Pep 11 of Public Safety

As in this case, the driver in Barcott v. state. Deo't 

of Public Safety. 741 P.2d 226 (Alaska 1987), was tested by an 

Intoximeter 3000. The test indicated a .10 alcohol level and the
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driver's license was suspended. Id. at 227. Barcott claimed that 

the administrative hearing officer denied him due process of law 

by refusing to consider the device's .01 inherent margin for error. 

Id. We agreed and remanded for further proceedings. Id.

The Barcott opinion is unclear as to whether a failing 

test result produced by a properly administered test was sufficient 

for license revocation or whether a failing test and an illegal 

alcohol breath or blood level are required. There is much in the 

opinion which suggests that the court assumed that both a failing 

test result and an illegal level of alcohol were essential. 

Throughout the opinion the controlling issue is framed in terms of
t

the hearing officer's refusal to consider evidence of the margin 

for error, not that the margin for error was necessarily disposi­

tive. See id.

The rehearing history of Barcott as reflected in the 

public records of this court, but not in the published opinion, 

makes clear that our decision was based on the assumption that 

actual alcohol content was relevant. When the original Barcott 

opinion was issued the final sentence read: "The decision of the

hearing officer is reversed." The State filed a petition for 

rehearing, contending that the reversal without a remand instruc­

tion amounted to a finding by this court that revocation of 

Barcott's license was not permissible under any circumstances and, 

therefore, Barcott's license had to be restored without the State 

having an opportunity to present its case to a hearing officer. 

The court granted the State's petition and added the current remand
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language: ’’and the case is remanded to the department for further

proceedings consistent with this opinion." Id. at 230. The only 

sensible explanation for this action is that the Barcott court 

assumed that a driver's actual alcohol level was an element of the 

license revocation offense, therefore the State should be allowed 

on remand to present evidence of the driver's actual alcohol level 

in addition to the test score.

Given my conclusion that a failing test result alone is 

the critical element in license revocation cases and that a 

driver's actual alcohol level is irrelevant, Barcott's holding that 

it is a violation of due process not to consider a testing device's 

inherent margin for error is plainly wrong. Drunken driving is a 

social problem of considerable magnitude. The legislature can

respond to this problem by making it an offense to drive when a 

test of the driver's blood or breath yields a given test reading 

as long as there is a reasonable relationship between the level 

established by the legislature and driver impairment. In setting 

a level, a certain testing margin of error is tolerable within 

reasonable limits. Clearly the legislature could prohibit driving 

with an actual alcohol content of .09.5 Thus, there is no reason 

to condemn as fundamentally unfair, and therefore unconstitutional,

5 A number of states have established an .08% blood alcohol 
level at or above which a driver is per se guilty of DWI. Cal. 
Veh. Code § 23152(b) (West Supp. 1990); Me. Rev. Stat. Ann. tit. 
29, § 1312-B(1)(B) (West Supp. 1989); Or. Rev. Stat. §
813.010(1)(a) (1987); Utah Code Ann. § 41-6-44(1)(a) (1988).
Congress has encouraged all states to adopt a 4% level for 
commercial vehicle drivers, 49 U.S.C. S 2707(f)(4) (Supp. 1990) and 
Alaska has complied. AS 28.33.030(a).
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a license revocation procedure in which a driver is sanctioned for 

a test reading of between .10 and .105, given a .01 margin for 

error.

If, on the other hand, actual alcohol level is the 

critical element, I agree that it would be unfair not to permit 

consideration of the testing device's margin for en*or. However, 

it is one thing to allow consideration of a device's margin for 

error along with other evidence bearing on the issue of intoxica­

tion.6 This is what we did in Barcott. It is another and much 

more questionable thing to conclude that whenever a test result is 

such that considering the margin for error an innocent alcohol 

level is possible, there can be no license revocation because no 

other evidence of intoxication can be received. This conclusion 

is strange not only because there is no apparent purpose for the 

limitation, but also because no other jurisdiction in which actual 

alcohol level is critical employs such a limitation.

III.

In conclusion, I would affirm the decision of the 

superior court which affirmed the revocation of Haynes' driver's 

license. The critical requirement for license revocation is a

6 It is well settled that non-test evidence by either lay 
witnesses or trained police officers concerning a party's intox­
ication is admissible. Loof v. Sanders. 686 P.2d 1205, 1213
(Alaska 1984). In addition to observation evidence concerning 
intoxication, non-test evidence of intoxication may include 
independent quantitative evidence as to the amount of drinking the 
driver has done before the arrest. This is sometimes very 
persuasive, as was the case in State v. Keller. 672 P.2d 412, 414 
(Wash. App. 1983), where the defendant admitted drinking "six beers 
and two tequilas" prior to driving.
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properly given test which produces a failing score. Barcottr which 

assumes otherwise, should be overruled. The legislature has 

established the point at and above which a test score is to be 

regarded as failing. That point is .10. The majority opinion errs 

in changing that point to .11 where an Intoximeter 3000 is used. 

Under our view of the plain meaning rule of statutory construction, 

the apparent plain meaning of a statute cannot be changed except 

where there exists compelling legislative history that a different 

meaning was intended. By relying on the absence of legislative 

history to alter the plain meaning of the current statutory system, 

today's opinion stands the plain meaning rule on its head.
i
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SB 32/HB 61 
LOWERING THE PRESUMPTIVE LEVEL TO .08%

Drinking a n d  driving u n d er th e  in fluence  of d ru g s  o r a lcoho l 
c o n tin u e s  to b e  a  m a tte r  of g rav e  c o n c e rn  to th e  c itize n s  of A laska . 
B eh av io r a n d  a ttitu d e s  tow ard  th e  drinking  driver h a v e  c h a n g e d  
rem ark ab ly  in th e  last d e c a d e . Drinking a n d  driving is no  lo n g e r a s  
soc ia lly  a c c e p ta b le  a s  it o n c e  w as. P e o p le  h a v e  c o m e  to 
u n d e rs ta n d  a n d  rea lize  the  high price  w e  p ay  for su c h  e x c e s s e s .
A s a ttitu d e s  c h a n g e  in recognition of th e  p rob lem , s o  sh o u ld  o u r 
law s.

T h e  tren d  nationally  h a s  b e e n  to low er th e  p re su m p tiv e  level in 
Driving W hile In tox icated  c a s e s  from .1 0 %  to .08% . S tu d ie s  sh o w  
th a t d rivers  with th is low 3r level of a lco h o l in th e ir b lood  a re  
sign ifican tly  im paired . Drivers with th is level of im p a irm en t a re  
re sp o n s ib le  for a  large  p e rc e n ta g e  of m o to r veh ic le  a c c id e n ts  
c a u s in g  unto ld  d a m a g e  to p roperty  a n d  h u m a n  life.

W e b e liev e  th a t th e re  is a  re la tionsh ip  b e tw e e n  a  low er limit of b lood 
a lcoho l c o n te n t a n d  th e  reduction  of th e  a lcoho l re la te d  a c c id e n ts . 
T h e  p a s s a g e  of th is bill will a s s is t  law  e n fo rc e m e n t in rem ov ing  the  
im pa ired  d river off the  roadw ays, a n d  th e  c itizen s  of A la sk a  will be  
b e tte r  p ro te c te d .

B e s id e s  low ering th e  p resu m p tiv e  level of in toxication  from  .1 0 %  to 
.08% , w e e n c o u ra g e  th e  leg isla tu re  to c h a n g e  th e  Im plied C o n s e n t 
Law to req u ire  m o to rists  to subm it to a  te s t  of a n y  co m b in a tio n  of 
b lood , b re a th , o r urine te s ts , with th e  ty p e  of te s t  to  b e  a d m in is te re d  
left to th e  d isc re tio n  of the  a rre s tin g  officer. P re se n tly , th e  only te s t 
req u ired  is a  b re a th  te s t  which is in c a p a b le  of d e te rm in in g  d rug  
in toxication .

F urther, w e p ro p o s e  rescind ing  the  s ta tu to ry  la n g u a g e  th a t b e c a m e  
effective  in 1991 w hich allow s p e o p le  w ho  re fu se  to ta k e  a b re a th  
te s t  a n d  p e o p le  w ho  a re  DWI re -o ffe n d ers  to  h a v e  a  lim ited lic en se . 
T h is la n g u a g e  m a k e s  A laska ineligible for F e d e ra l 4 1 0  F u n d s  
(ap p ro x im ate ly  $ 4 0 0 ,0 0 0  annually ). A n o th e r re q u ire m e n t of 4 10  
F u n d s  is th a t th e  s ta te  a d o p t th e  .08%  p re su m p tiv e  in tox ication  level 
within 4 o r 5 y e a r s  of th e  receip t of th e  fu n d s . U n le ss  th e  
leg is la tu re  c h a n g e s  the  la n g u a g e  m en tio n ed  a b o v e , th e  S ta te  of 
A lask a  will c o n tin u e  to b e  ineligible for fed e ra l fu n d s.



/ 3111C Street 
Anchorage, Alaska 99503-3957 

561-7007
W h il e  in  S e s s o n :

Alaska State Caetol 
Juneau, Alaska 99801-1182 

4654968

A l a s k a  S ta te  L e g i s l a t r  

H o u se  o f R e p re se n ta tiv e s

R e p r e s e n t a t i v e  J i m  N o r d l u n d

D istrict 11: 
Sand Lake 
Spenard 

Taku -Campbell

# OF DRINKS TO .10 BAC 
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#OF DRINKS TO .08 BAC 
(1HR PERIOD)

FEMALE 100 LBS. 2 2
FEMALE 140 LBS. 3 3
FEMALE 180 LBS. 4 3
MALE 120 LBS. 3 3
MALE 160 LBS. 5 4
MALE 200 LBS. 6 5
MALE 240 LBS. 7 6

* Information from the "Controlled Drinking Guide" published by The Alaska Center for 
Responsible Alcohol Control
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U S  Department of Transportation

National Highway Traffic Safe ty 
Administration

October 1992

0.08 ILLEGAL PER SE LEVEL

The U.S. Department of Transportation's 
National Highway Traffic Safety 
Administration (NHTSA) encourages States 
to have laws that make it illegal for a person 
to operate a motor vehicle if he or she has a 
blood or breath alcohol concentration (BAC) 
of 0.08 or more (i.e., an illegal per se law 
at this level). Alcohol concentration is to be 
based on either the number of grams of 
alcohol in 100 milliliters of blood or the 
number of grams of alcohol in 210 liters of 
breath.

•  At the present time only five States have 
an illegal per se law- at the 0.08 level: 
California, Maine, Oregon, Utah and 
Vermont.

•  Forty-one other States and the District of 
Columbia have illegal per se laws at the 
0.10 level.

•  Four States have no illegal per se law: 
Maryland, Massachusetts, South Carolina 
and Tennessee. In addition, the 
Commonwealth of Puerto Rico has no 
such law.

Key Facts

•  In 1991, 48 percent of the 41,462 motor 
v e h ic le  re la te d  deaths w ere 
alcohol-related. This percentage 
translates into 19,900 alcohol-related 
deaths last year.

•  Over 80 percent of drivers involved in 
fatal crashes with positive BACs had 
levels exceeding 0.08.

•  A BAC level of 0.08 means about four 
drinks within one hour on an empty 
stomach for an average male weighing 
160 pounds.

Why 0.08?

Research indicates that many drivers are 
impaired at low blood alcohol levels. Some 
research indicates that such impairment 
starts as low as 0.015. By the time a level 
of 0.08 is reached, even experienced 
drinkt.rs show driving skill impairment.

Recent research indicates that the relative 
fatality risk for drivers in single vehicle 
crashes with BACs between 0.05 and 0.09 is 
over 11 times greater than for drivers with 
a zero BAC.



States can also earn supplemental grants, 
one of which is based on meeting the .08 
BAC criteria in the first three years of the 
incentive program.

Additional Sources of Information

Alcohol Limits for Drivers: A Report on 
the Effects of Alcohol and Expected 
Institutional Responses to New Limits. 
NHTSA, Report Number DOT HS 807 692, 
April 1991.

Alcohol-Related Risk of Fatal Driver 
Injuries in Relation to Driver Age and Sex. 
2Iador, Paul, Insurance Institute for 
Highway Safety, Arlington, VA, April 
1989.

Driving Under the Influence: A Report to 
Congress on Alcohol Limits. NHTSA, in 
press, 1992.

• A  program to prevent drivers under age

21 from obtaining alcoholic beverages.

The Effects of Low Doses of Alcohol on 
Driving Skills: A Review of the Evidence. 
Moscowitz, Herbert and Robinson.
Christopher D., National Technical 
Information Service, Springfield, VA, July 
1987.

The Effects Following the Implementation of 
an 0.08 BAC Limit and an Administrative 
Per Se Law in California. NHTSA, Report 
Number DOT HS 807 777, August 1991.

Impaired Driving Issues Compendium. 
Prepared by Mothers Against Drunk 
Driving, Irving, TX, 1988.

Zero Alcohol and Other Options. Special 
Report 216, Transportation Research Board. 
National Research Council, Washington. 
DC, 1987.

These reports and additional information are available 
from your state highway safety office, the NHTSA 
Regional office serving your state, or from NHTSA 
Headquarters, Traffic Safety Programs, AT1N: NTS- 
20, 400 7th Street, S.W., Washington, D.C. 20590 
202/366-9588.
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0.08 ILLEGAL PER SE LEVEL

The U.S. Department of Transportation’s 
National Highway Traffic Safety 
Administration (NHTSA) encourages States 
to have laws that make it illegal for a person 
to operate a motor vehicle if he or she has a 
blood or breath alcohol concentration (BAC) 
?f 0.08 or more (i.e., an illegal per se law 
at this level). Alcohol concentration is to be 
based on either the number of grams of 
alcohol in 100 milliliters of blood or the 
number of grams of alcohol in 210 liters of 
breath.

•  At the present time only five States have 
an illegal per se law at the 0.08 level: 
California, Maine, Oregon, Utah and 
Vermont.

•  Forty-one other States and the District of 
Columbia have illegal per se laws at the 
0.10 level.

•  Four States have no illegal per se law: 
Maryland, Massachusetts, South Carolina 
and Tennessee. In addition, the 
Commonwealth of Puerto Rico has no 
such law.

Key Facts

•  In 1991, 48 percent of the 41,462 motor 
v e h ic le  re la te d  deaths were 
alcohol-related. This percentage

. translates into 19,900 alcohol-related 
deaths last year.

•  Over 80 percent of drivers involved in 
fatal crashes with positive BACs had 
levels exceeding 0.08.

•  A BAC level of 0.08 means about four 
drinks within one hour on an empty 
stomach for an average male weighing 
160 pounds.

Why 0 .08?

Research indicates that many drivers are 
impaired at low blood alcohol levels. Some 
research indicates that such impairment 
starts as low as 0.015. By the time a level 
of 0.08 is reached, even experienced 
drinkers show driving skill impairment.

Recent research indicates that the relative 
fatality risk for drivers in single vehicle 
crashes with BACs between 0.05 and 0.09 is 
over 11 times greater than for drivers with 
a zero BAC.



Lowering the limit to 0.08 would set the 
boundary at a level at which driving skills 
are proven to be compromised for the vast 
majority of drivers. It is a limit which is 
reasonable and necessary for the driving 
safety of all.

Life Saving Benefits of 0.08

On January 1, 1990, California reduced the 
legal limit for blood alcohol concentration 
from 0.10 to 0.08. Six months later, it 
instituted an Administrative Per Se law, 
allowing police and driver licensing 
authorities to suspend the driver’s license of 
drivers who fail or refuse an alcohol test. 
NHTSA studied the effects of these laws, 
and found that while the study could not 
quantify the separate effects of each law, 
alcohol-related fatalities declined by 12 
percent after January 1, 1990. A survey of 
1,600 California drivers in May, 1991 
disclosed that eight out of ten were aware 
that the BAC limit had become stricter. In 
addition, half of the survey respondents who 
drink alcohol indicated they are less likely to 
drive after drinking, as a result of the 
lowered limit.

Impact on the Criminal Justice System

California found that the lowered limit had 
little impact on court administrators or 
judges. The main impact has been on 
prosecutors’ decisions concerning whether 
cases should be filed. Previously, DWI 
arrestees with BACs below 0.12 typically 
were allowed to plea to reduced charges. 
Since the limit was changed, this 
plea-bargain "cut off" has dropped to about 
0.10 percent. No increases have been 
reported in the proportion of DWI 
defendants pleading guilty, requesting jury 
trials or appealing convictions.

The following organizations support a BAC 
limit of 0.08 or lower:

- American Medical Association
- American Association o f Neurological Surgeons
- American Spinal Injury Association
- National Safety Council
- National Committee on Uniform Traffic Laws and 

Ordinances
- National Commission Against Drunk Driving
- National Highway Traffic Safety Administration
- Mothers Against Drunk Driving (MADD)
- Remove Intoxicated Drivers (RID)
- Insurance Institute for Highway Safety

A number of countries have BAC limits of 
0.08 or below. For example, Austria, 
Canada, Denmark, France, Italy, New 
Zealand, Spain, Switzerland, and the United 
Kingdom have an 0.08 limit, while Finland, 
Iceland, Japan, the Netherlands, and 
Norway have an 0.05 limit. In 1990 
Sweden lowered its BAC limit to 0.02. 
Australian states have adopted either 0.08 or 
0.05 limits.

Interm odal Surface Transportation 
Efficiency Act (ISTEA) of 1991

ISTEA provides incentive grants to States 
that achieve at least four of the following 
milestones:

•  An expedited administrative procedure 
for suspending the license of drunk 
drivers;

•  A law setting a .10 blood alcohol 
concentration as evidence of driving 
while intoxicated (after three years, it 
must drop to .08);

•  A statewide sobriety checkpoint program;

•  A self-sustaining drunk driving 
prevention program; and

Who Supports 0.08?



States can also earn supplemental grants, 
one o f which is based on meeting the .08 
B A C  criteria in the first three years o f the 
incentive program .

Additional Sources o f In form ation

Alcohol Limits for Drivers: A Report on 
the Effects of Alcohol and Expected 
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NHTSA, Report Number DOT HS 807 692, 
April 1991.
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Injuries in Relation to Driver Age and Sex. 
Zador, Paul, Insurance Institute for 
Highway Safety, Arlington, VA, April 
1989.

Driving Under the Influence: A Report to 
Congress on Alcohol Limits. NHTSA, in 
press, 1992.

•  A program to prevent drivers under age
21 from obtaining alcoholic beverages.

The Effects of Low Doses of Alcohol on 
Driving Skills: A Review of the Evidence. 
Moscowitz, Herbert and Robinson.
Christopher D., National Technical 
Information Service, Springfield, VA, July 
1987.

The Effects Following the Implementation of 
an 0.08 BAC Limit and an Administrative 
Per Se Law in California. NHTSA, Report 
Number DOT HS 807 777, August 1991.

Impaired Driving Issues Compendium. 
Prepared by Mothers Against Drunk 
Driving, Irving, TX, 1988.

Zero Alcohol and Other Options. Special 
Report 216, Transportation Research Board. 
National Research Council, Washington. 
DC, 1987.

These reports and additional information are available 
from your state highway safety office, the NHTSA 
Regional office serving your state, or from NHTSA 
Headquarters, Traffic Safety Programs, ATTN: NTS- 
20, 400 7th Street, S. W., Washington, D.C. 20590, 
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Lowering BAC Levels lo Curb Drunk Driving 

By Jeanne Mejeur

Drunk driving is still a problem.
Alcohol is Involved in 48% of all fatal accidents, according to the Fatal Accident Reporting 

System (I'ARS) of the National Highway Traffic Safety Administration. While that is a 

decrease from 57% in 1982, alcohol is still a major factor in highway fatalities. Alcohol 

accounts for 51% of weekend fatalities and 57% of nighttime crashes; for accidents 

occurring during the nighttime on weekends, the figure jumps to an alarming 63% that 

involve alcohol.

Illegal per se laws create an irrebulablcprcseumpiion of drunkeness.
In an effort lo reduce drunk driving, nearly every state has established a threshold to 

determine when a person is legally intoxicated while driving a motor vehicle, through the 

use of illegal perse (Latin, meaning by itself) laws, which make it a crime to operate a 

vehicle with a blood alcohol content (BAC) above the statutorily established level. Simply 

put, if a driver is caught with a BAC level above the legal limit, there is an irrebuttable 

presumption that he or she is drunk.

Most stales established a BAC level of ,10.
BAC measures the ratio of grams of alcohol in blood, breath or urine, When states began 

enacting illegal perse laws in the early 3980’s, most set the BAC level set at .10. However, 

over the last several years, a number of states have reconsidered the effectiveness of the ,10 

standard in reducing drunk driving and some have lowered the level for legal intoxication

to .08.
«

•

Alcohol affects people after as little as 2 drinks.
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Laboratory studies indicate that many people exhibit at least some effects of alcohol with a 

BAC level as low as .04 and that everyone is impaired to some extent at a .08 level in motor 

skills, ability to concentrate, reaction time, vision and judgement. The National Safety 

Council estimates that a BAC level of ,08 is reached by consuming 2 to 4 alcoholic 

beverages, depending on body weight.

10 states now have .08 BAC levels\
As of January 1,1993, California, Maine, Oregon, Utah and Vermont had adopted .08 as 

the legal standard for determining drunk driving. During the 1993 legislative session, 

Florida, Kansas, New Hampshire, New Mexico and North Carolina also changed their laws 

to reduce the illegal perse level to .08.

Effectiveness is hard to measure.
'Die effectiveness of the .08 standard is not easily measured because it is only one of a 

variety of countermeasures used by states to curb drunk driving and it is not without 

controversy. According to FARS, in fatal accidents involving alcohol, only 5% of drivers 

had a BAC level of ,08 to .099, while 83% had levels of .10 or higher (12% were under .08). 

Activists are divided on whether lowering the BAC is addressing the real problem.

•

Some results are certain.
However, lowering the legal level for intoxication does permit law enforcement officers to 

make more arrests and get more drunk drivers off the streets. It may increase the public’s 

perception of strict drunk driving enforcement and suggest to people who may be tempted 

to drive after having consumed alcohol vhal their chances of being stopped for drunk 

driving have increased.

Lower BAC levels may increase costs.
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States that enact a lower BAC level as part of their illegal perse law can anticipate 

increases in the workload of law enforcement agencies, the criminal justice system and 

stale and local corrections, and must consider the additional resources that will be needed 

to enforce the lower level.

Young drivers are particularly at-risk.
Some stales arc establishing even lower BAC levels for young drivers, who are considered a 

high risk population for drinking and driving. Despite not being legally able to purchase 

alcohol until age 21,44% of fatally injured drivers age 15-20 had positive BAC levels, 

according to PARS, and a disproportionate share of minors are involved in fatal alcohol- 

related accidents: minors account for 17% of such accidents, even though they comprise 

only 9% of the population.

l̂ owerBAC le\>els are effective for teens.
Ranging from the "not a drop" (.00) standard up to .07, states are tiying to reduce drunk 

driving among minors before they become problem drivers. Statistics from a Boston 

University study on youth BAC laws in Maine, New Mexico, North Carolina and Wisconsin 

indicate lower BAC levels for teens are effective In reducing youth drunk driving, when 

combined with alcohol awareness programs and aggressive law enforcement efforts.

Increased penalties reduce youth drunk driving,
Stronger licensing sanctions, such as mandatoiy license suspensions and revocations, and 

increased penalties, including mandatory attendance at alcohol awareness or treatment 

programs, fines, jail time and community service, are also being used to discourage drunk 

driving by young drivers.

There are many ways to curb drunk driving.
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L o w e r  B A C  le v e ls  a re  o n ly  o n e  o f  a  v a r ie ty  o f  co u n te rm e a s u re s  th a t s ta te s  c a n  u s e  to  

re d u c e  d r u n k  d r iv in g , A d m in is tr a tio n  lice n s e  re v o ca tio n , m a n d a to ry  tre a tm e n t p ro g ra m s , 

m a n d a to ry  m in im u m  s e n te n ce s  a n d  fin e s , s tro n g e r  p e n a ltie s  f o r  re p e a *  o ffe n d e rs , v ic t im  

im p a c t  a w a re n e ss  a n d  r e s titu tio n , n a tio n -w id e  tra ck in g  o f  d r iv in g  re co rd s  o f  d r u n k  d r iv e rs , 

ig n it io n  in te r lo c k , a n d  o p e n  c o n ta in e r  la w s a re  a m o n g  th e  s tra te g ie s  th a t s ta te s  tire  u s in g  to  

g e t d r u n k  d r iv e rs  o f f  th e  ro a d .
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States with Lower BAC Levels for Younger Drivers 

S ta te   U nder Age________ BAC Level
Arizona 2 1 .00
Arkansas 2 1 .02
California 2 1 .0 1
D.C. (tem porary) 2 1 .00
Georgia 18 .06
Maine 2 1 .02
M aryland 2 1 ‘ .02
Minnesota 2 1 .00
Nobraska 2 1 .02
New Hampshire 2 1 ,04
New Jersey 2 1 .0 1
New Mexico 2 1 .02
North Carolina 18 .00
Ohio 18 .02
Oregon 2 1 .00
Rhode Island 2 1 ,04
Tennessee 2 1 .02
Texas 2 1 .07
Utah 2 1 .00
Vermont 18 ,02
Wisconsin 19 .00
Sources: Digest o f  Slate AIcohoI-H lghw ay Safety Related 
Legislation, 11th Edition; National Highway T raffic  Safety 
Adm inistration; State Not; Wcstlaw_______________________


