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T0 Senator Jay Kertturci<Co*yhair
Senator Pat PourchotTTfo-Chair
Senate Finance Committee

FROM Senator Pat Rodey

RE Scheduling of Senate JoiM Resolution | -
Proposing an amendment to the Constitution of the
State of Alaska relating to the individual right to keep
and hear arms.

| respectfull re(iuest that the Senate Finance Committee consider
scheduling SJR [ for committee consideration as soon as possible.

This proposal, if passed, would allow Alaskan voters an opportunitY
to decide in the 1992 general election whether Section | of our state
constitution should be amended to secure an individual's right to
keep and hear arms.

As you know, some federal court interpretations and Department of
Law opinions have held this right in doubt. These actions have
inspired several states to modify/clarify their state constitutional
language to more precisely define this right.

Nearly 70% of Alaskan households possess at least one firearm and
approximately 22,000 Alaskans are members of the National Rifle
Association. It would seem quite clear that the right to keep and

bear arms is highly guarded by a majority of Alaskans.

SJR | has a fiscal impact of $2,200.



STEVE COWPER, GOVERNOR
REPLY TO:

DEPARTMENT OF LAW pi CRIMINAL DIVISION CENTRAL OFFICE

P.0. BOX KC
JUNEAU. ALASKA 99811-0310

CRIMINAL DIVISION PHONE : (907) 465-3428

O OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS
1031 WEST 4TH AVENUE, SUITE 318
ANCHORAGE, ALASKA 99501-5993

February 12, 1989 PHONE : (907) 279-7424

Commissioner William G. Demmert

Department of Education .
P.O. Box F

Juneau, Alaska 99811

Dear Commissioner Demmert:

_You have asked whether school districts will be able to
prohibit the possession of weapons on school Joroperty if the Alaska
constitution iIs amended as set out SJR 4. It _iIs our opinion_that
the proposed amendment could present* a constitutional ,impediment
to adoption of laws that infringe on the right to keep or bear

e amms, Including regulation of weapons on school grounds.

_ As set out more fully iIn the attached letter to Senator Jan
Faiks, to support a finding of constitutionality in the face of a
challenge based on the proposed amendment, each law infringing on
the right to keep and bear arms must be based on a compelling state
interest. Although we believe that a compelling state interest can
be shown for prohibiting young children from having weapons, we are
concerned that the new amendment could limit the prohibiting of
adults, or older students, from having weapons on school property.

We must emphasize that the legal effects of the proposed
constitutional amendment can not be predicted with any degree of
certainty. However, basedon the; broad reading the Alaska court

Ives to the provisions of our constitution, and the lack of any
anguage In the amendment giving the legislature the authority to
regulate the exercise of the constitutional right, 1t is much more
likely than at present that laws regulating firearms will b
declared unconstrtutional .

_ The constitutional hurdle could easily be avoided if the
legislature amends the language of SJR 4 to specifically reserve
the right to reasonably regulate arms. Language that would
accomplish this result is set out at page 37 of the attached

03C31LH



Commissioner William G. Demmert

C February 12, 1989
Right to Bear Arms Amendment

Page Two
letter, as well as iIn the attached document entitled "Alternative
Methods of Reserving the Right of the Legislature to Reasonably
Regulate Arms i1n SJR 4."

_ Please let us know 1f you have any remaining questions about
this Important issue.

Very truly yours,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

Laurie H. Otto
Assistant Attorney General

Attachments: Letter to Senator Faiks, Janua

n ry 29, 1989
"Alternative Methods of Reserving the Right of the
Legislature to Reasonably Regulate Arms in SJR4"
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.| | | J LPaitLuT"'" UML", REPLY TO:
DEPARTMENT OF LAW & CRIMINAL DIVISION CENTRAL OFFICE
P.0. BOX KC
JUNEAU, ALASKA 99811-0310
CRIMINAL DIVISION PHONE : (907) 465-3428
[ OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS
1031 WEST 4TH AVENUE. SUITE 318
ANCHORAGE, ALASKA 99501-5993
January 31, 1991 PHONE: (907) 279-7424

The Honorable Rick Halford
Alaska State Senator

P.0. Box V

Juneau, Alaska 99811

Re: SJR 1, Right to Bear Arms

Dear Senator Halford:

The position of the Department of Law on the resolution
to amend the Alaska Constitution to recognize an "individual™ right
to bear arms (Senate Joint Resolution 1) remains the same as it has
been over the past several years during which similar resolutions
have been introduced. The department has opposed, and currently
opposes, such a change to the constitution, not because it opposes
the "individual™ right to bear arms, but because the resolution as
introduced could 1invalidate existing laws regulating firearms.
This conclusion has been reached after careful and extensive
review, over a number of years, of the law in Alaska and other
states.

A summary of the Department of Law®s prior and current
analysis follows:

1. In a wide variety of contexts, the Alaska Supreme
Court has interpreted the state constitution as providing broader
protection for individual rights than does the federal
constitution. We believe that the court would 1interpret the
existing right-to-bear-arms provision in the state constitution in
a similarly broad manner and thus satisfy the proponents®™ concerns
about the potential for over-regulation, without the need for the
amendment.

2. According to federal authority, Alaska already
shares with Vermont the distinction of having the least restrictive
firearms laws in the United States.l It is common for firearms to
be carried openly in all areas of the state, and they may be

1 Department of the Treasury, Bureau of Alcohol, Tobacco and
Firearms, State Laws and Published Ordinances: Firearms (18th Ed.

1988).



The Honorable Rick Halford January 31, 1991
Page 2

carried concealed In and around one®"s home or for protection while
engaged iIn outdoor activity. AS 11.61.220(b). At the same time,
dangerous weapons (such as switchblades, machine guns, bombs, and
"'sawed-off shotguns'™) are prohibited. Also, felons are prohibited
from carrying concealable firearms.  AS 11.61.200. In the
department”™s view, there is no compelling reason that has been put
forward to change this status quo.

3. No one can predict the full legal effect of the

[Io_rl;oposed constitutional amendment with any degree of certainty.
e one effect of the amendment that can be stated with certainty,
however, i1s that it transfers the power to regulate fireams use,
currently held by the legislature, to the judiciary. A similar and
well-knowmn example of such a power transfer occurred when the
constitution was amended to specifically guarantee the right of
privacy; i1t was _folloved shortly thereafter by a supreme court
opinion, with which the state is still struggling, that protected

right to use marijuana.

_4. Because the Alaska courts construe the provisions of
our constitution broadly, and because the language of the proposed
amendment gives either no or exceedingly little authority to the
legislature to regulate firearm use, 1t iIs very likely that
portions of Alaska"s statutes regulating firearms will be declared
unconstitutional. Examples of conduct prohibited by existing laws
that could be declared unconstitutional under the proposed
anendment include the possession of weapons by fTelons, the
possession by anyone of “prohibited weapons™ such as machine guns,
switchblades or "'sawed-off shotguns'', the possession of firearms in
bars or by intoxicated persons, and the removal of serial numbers.
Indeed, the courts of several states have struck down similar
firearms laws based on amendments to their state constitutions.
Furthermore, the proposed amendment could preclude future Alaska
legislatures from adopting additional laws In this area, such as
lavs prohibiting the possession of_ firearms on school grounds, iIn
government buildings, or In proximity to oil and gas facilities.

i 5. _The department does not believe that statements of
"legislative intent’, iIndicating that the constitutional amendment
should not be construed to preclude the reasonable regulation of
weapons, are sufficient to avoid current state laws from bein
struck dom. As a general rule, a statute or constitutiona
provision will be iInterpreted according to the %!gln meaning of the
language on i1ts face. ~ ITf the iIntent behind adoption of the
anendment becomes an issue, It iIs the iIntent of the voters who
adopted the measure, rather than the intent of the legislators who
drafted it, that will be relevant.

_ I the legislature believes 1t is necessary to explicitly
recognize the "individual' right to bear arms, the amendment should
be drafted to also explicitly recognize the legislature®s authority




The Honorable Rick Halford January 31, 1991
Page 3

to reasonably regulate firearms, that 1is, to maintain the status
qguo concerning firearms laws. As alternatives to the proposed
joint resolutions, the Department of Law has previously suggested
the following language:

The individual right to keep and bear arms shall not be
denied or infringed by the state or a political
subdivision of the state, except that the state or a
political subdivision of the state may regulate the
manner in which arms may be kept, borne, or used.

or

except that the exercise of this right may be regulated
by law.

or

except that the exercise of this right may be regulated
by law. No law shall impose licensure, registration or
special taxation on the ownership or possession of
firearms.

A more detailed analysis of this issue, and of the points
raised above, which was submitted to the legislature in 1989, is
attached to this letter.

Very truly yours,

CHARLES E. COLE
ATTORNEY GENERAL
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BILL NO: SJR 4 - DATE. January 31, 1991
TITLE: Proposing an Amendment to the  CONTACT: Gayle A. Horetski

Constitution...Relating to the Deputy Commissioner
Andmdual Right to Keep and Bear
rms

Senate Joint Resolution No. 1 proposes an amendment to the Constitution
of the State of Alaska relating to the individual right to keep and bear
arms. If approved by a two-thirds vote of each house, this proposed
constitutional amendment would be placed on the ballot at the next

?eneral election. If a mag_ority of the voters adopt the amendment, the
anguage of the State Constitution will be changed.

This amendment apparently 1s Intended to establish that the right to keep
and hear arms under the state constitution 1s an Individual right, rather
than a collective (militia-related) one. In Alaska, however, the right

of the people to hear arms for Iegltlmate purposes 1s widely recognized,
and has never been Infringed. Indeed, Alaska and Vermont are the states
with the least restrictive firearms laws 1n the entire United States.

The Department of Public Safety and many other law enforcement agencies
In the state are very concerned that if this language appears on the
ballot and 1s approved br the voters, some existing state statutes may be
subject to constitutional challenge. Present law, for example, prohibits
a convicted felon from possessing a concealable firearm; prohibits
possession of certain weapons such as bombs, hand ?rena_des, silencers,
and sawed-off shotguns; and prohibits possession of a firearm while
intoxicated, the carrying of a concealed weapon, possession of a loaded
firearm on licensed premises, and possession of a firearm by a minor
without parental consent. (See AS 11.61.200 - 11.61.220).

These statutes serve a critical public safety function by restricting the
possession of especially dangerous weapons or weapons carried 1n an
especially dangerous manner or place. In order to make sure that the
Proposed amendment does not render these statutes unenforceable, nor
oreclose a future legislature from adopting similar provisions
(prohibiting possession of loaded firearms 1In a church or on school
grounds, for example), It Is essential that the Ianguag?e of any proposed
amendment continues to allow reasonable regulation of firearms by law.

As presently drafted, SJR 1 would also present municipalities or other
political subdivisions of the state from regulating the use or possession
of firearms. This authority current{X exists, and 1s used. Last
October, for example, the Anghoralge unicipal Assembly unanimously
adopted an ordinance making it Illegal for school students to carry
deadly weapons onto school grounds 1n Anchorage. This action was taken
after two separate Incidents In which students had brought loaded
h?nflgur]g onto school grounds. At this time, there is no comparable law
statewide.

There Is no good reason why Art. 1, 8§19 of the Alaska Constitution should
be amended. Since adoption in It's present form could seriously endanger
the public safety of the state's citizens and visitors, the Department of
Public Safety opposes SJR 1.

SIRI-"Publc

osm o” fcL Conmi ssioner



Alaska Association Chiefs of Police
M* N **A
a

POSITION PAPER

Bill No. SJR 1 and HIR 1

Senate Joint Resolution No. 1 and House Joint Resolution No. 1 both
propose an amendment to our State Constitution which would
address the rights of individuals to keep and hear arms. These same
resolutions have been introduced in prior legislative sessions.

The Alaska Association of Chiefs of Police has opposed and will
continue to oppose any such amendments to our Constitution. In
fact, we consider this to be our highest priority effort. We believe
that the proposed legislation would seriously endanger public safety
by hamstringing the State and Municipalities in their ability to
reasonably regulate lirearms.

Backers of the resolutions claim that it is necessary to protect gun
owners from the infringement of their right to keep and bear arms.
What infringement are we talking about? Alaska has had a long
tradition of passing only those laws absolutely necessary to
safeguard our citizens. Our state has the least restrictive guns laws
anywhere in the country. Alaskans enjoy tremendous freedom in
the use of firearms, and there has never been any threat to those
freedoms.

Many of our members are firearms enthusiasts themselves. We, like
many Alaskans, enjoy the aspects and rewards associated with
responsible gun ownership. Yet, we stand united against HJR 1 and
SJIR L. We simply cannot support any legislation that would have
such sweeping effects on the ability of the State and Municipalities to
reasonably regulate firearms.

Changing our Constitution is serious business. Before we endeavor to
rewrite this time tested document, there should be some sort of
compelling reason for doing so. No such need has been

demonstrated. There is absolutely no evidence that the citizens of
Alaska are in any danger of losing their right to keep and bear arms.
That being the case, there is no reason to adopt SJR 1 or HJR L



STATE CON
GH

TITUTIONAL GUARANTEES ON
THE RI E

S
T TO KEEP AND BEAR ARMS

. Forty-one (41) states have constitutional guarantees on the
right to keep and hear arms.

d
Alabama: That ever% citizen has a right to bear arms in
defense of himself and the state. Article I, Section 25.

Alaska: A well-regulated militia being necessary to the
security of a free state, the right of the Peogle to keep and
bear arms shall not be infringed. Article 1., Section 19,

Arizona; The right of the individual citizen to bear arms
In defense of himself or the State shall not be impaired, but
.nothlng in this section shall be construed as authorizing
individuals or corporations to organize, maintain, or employ an
armed body of men. Article 2, Section 26,

Arkansas: The citizens of this State shall have the right
éo keep gnd bear arms for their common defense. Article Il
ection 5.

Colorado: The right of no person to keep and bear arms in
defense of his home, person and property, or in aid of the civi
ower when thereto legally summoned, shall be called in gquestion;
ut nothln% herein contained shall be construed to justify the

practice of carrying concealed weapons. Article IlI, Section 13.
Connecticut: Every citizen has a right to bear arms in
defense of himself and the state. Article |, Section 15,

Florida: The right of the people to keep and bear arms in
defense of themselves and of the lawful authority of the state
shall not be infringed, except that the manner of bearing arms
may be regulated by law. Article |, Section 8.

Georgia: The right of the people'to keep and bear arms,
shall not be infringed, but the General Assembly shall have the
ower to prescribe ‘the manner in which arms may be borne.
rticle I, Section ||, para. VIII.

Hawai i: A well regulated militia being necessary to the
security of a free state, the right of the peogle to keep and
bear arms shall not be infringed. "Article 1, Section 15,

~ldaho: The peoPIe have the right to keep and bhear arms,
which right shall not be abridged; but this provision shall not
prevent ‘the passage of laws to govern the carrying of weapons
concealed on the person, nor prevent passage of legislation
providing minimum sentences for crimes committed while in

ossession of a firearm, nor prevent passage of legislation
%rOV||ng penalties for the p%ssesmo 0f quearmsgby a convicted

= SrPtr&s wnH (LvosnrtcntM tL -



felon, nor prevent the ﬁassage of legislation punishin%_the use
of a firearm. No law shall Tmpose licensure, reqlsUa lon or
special taxation on the ownership orpossession of firearms or
ammunition. Nor shall any law permit the confiscationof
firearms, expePt those actually used in the commissionof a
felony. Article I, Section 1L,

Illinois: Subject only to the police power, the right of
the individual citizen to keep and bear arms shall not be
infringed. Article I, Section 22.

Indiana: The people shall have a right to bear arms, for
the defense of themselves and the State. Article I, Section 32.

Kansas: The people have the right to bear arms for their
defense and security? but standing armies, in time of peace, are
dangerous to liberty* and shall not be.toierated, and the
military shall be in strict subordination to the civil power
Kansas Bill of Eights, Section 4.

Kentucky: AIll men are, b* nature, free and. equal, and have
certain inherent and inalienable rights, among which may be
reckoned: *** 7. The right to bear arms in defense of themselves
and of the state, subject to the power of the general assembly to
enact laws to prevent persons from carryln% concealed weapons.
Kentucky Bill of Rights, Section [, para.

~each citizen to keep and bear arms
is provision shall not prevent the
he %?rrylng of weapons concealed on
on 11,

Maine: Every citizen has a right to keep and bear arms for
the common defense; and this right shall never be questioned.
Article |, Section 16.

Massachusetts: The people have a right to keep and bear
arms for the common defense. And as, in times of peace, armies
are dangerous to liberty,, they ought hot to be maintained without
the consent of the legislature; and the military power shall
always Dbe held in an exact subordination to the civil authority,
?ndA %-QFVEQRfﬂ by it. Massachusetts Declaration of Rights, Part

, Article .

Michi?an: Every person has a right to keep and bear arms
for the defense of himself and the state. Article |, Section 6.

Mississippi: The right of every citizen to keep and bear
arms in defense of his home, person, or property, or in aid of
the civil power where thereto IegaHy summoned, shall not be
called in question, but the legislature may regulate or forbid
carrying concealed weapons. Article 3, Section 12,

Missouri: That the right of every citizen to keep and bear

Louisiana: The right of
shall not be abridged,*but th
passage of laws to prohibit t
the person. Article I, Secti



arms in defense of his home, person and property, or when
lawfully summoned in aid of the civil power, shall not be
questioned; but this shall not justify the wearing of concealed
weapons. Article I, Section 23.

Montana; The right of any person to keep or bear arms in
fense of his own home, person, and property, or in aid of the
vil power when thereto legally summoned, shall not be called
estion, but nothing herein contained shall be held to permit
e carrying of concealed weapons. Article I, Section 12,
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Nevada; Every citizen has the right to keep and bear arms
for security and defense, for lawful hunting and recreational use
and for other lawful purposes. Art. 1, Section II, para. 1

New Hampshire; AIll persons have the right to keep and bear
arms in defense of themselves, their families, their property,
and the state. Part First, Art. 2-a.

New Mexico: No law shall abridge the right of the citizen
to keep and bear arms for security and defense, for lawful
hunting and recreational use and for other lawful purposes, but
nothing herein shall be held to permit the carrying of concealed
weapons. No municipality or county shall regulate, in any way
gn {DCId%nt of the right to keep and bear arms. Article 1l

ection 6.

North Carolina: A well reﬁulated militia belnq necessary to
the security of a free State, the right of methe people to keep and
bear arms shall not be infringed; and, as standing armies in time
of peace are dangerous to liberty, they shall not be maintained,
and the military shall be kept under strict subordination to, and
governed bY, the civil power. Nothing herein shall justify the
practice of carrying concealed weapons, or prevent the General
Assembly from enacting penal statutes against that practice.
Article I, Section 30

North Dakota: AIll individuals are bg nature equally free
and independent and have certain inalienable rights, among which
are ... to keep and bear arms for the defense of their person
family, property, and the state, and for lawful hunting,
recreatnal, and other lawful purposes, which shall not be
infringed. Article I, Section L

Ohio: The people have the right to bear arms for their

defense and security; but standing armies, in time of peace, are

dan?erous_to liberty, and shall not be kept up; and the military

ghat] be in strict subordination to the civil power. Article |
ection

Oklahoma: The right of a citizen to keep and bear arms in

defense of his home, person, or property, or in aid of the civi
power, .when hereunﬁo legally summoned,” 'shall never be
prohibited; but nothing nherein contained shall prevent the



Legislature from regulating the carrying of weapons. Article 2,
Section 26.

Oregon: The people shall have the right to bear arms for
the defence of themselves, and the State, but the Military shall
be kept in strict subordination to the civil power. Article I,
Section 27.

Pennsylvania: The right of the citizensto bear arms in
defence of °~ themselves and the State shall nothe questioned.
Article |, Section 21.

Rhode Island: The right of the people to keep and bear arms
shall not oe miringed. Avrticle I, Section 22.

South Carolina: A well re%ulated militia beinq necessary to
the security of a free State, the right of the people to keep and

i

bear arms shall not be infringed. As, in times of peace, armies
are dangerous to liberty, they shall not be maintained without
the consent of the General Assembly. The military power of the
State shall always be held in subordination to the civil
authority and be governed by it. No soldier shall in time of
peace be quartered in any house without the consent of the owner
nor in time of war but in the manner prescribed by law. Article

|, Section 20.

.South Dakota: The right of
defense of  themselves and the st
VI, Section 24.

Tennessee: That the citizens of this State have a right to
keep and to bear arms for their common defense; but the
Legislature shall have powe.r, by Taw, to regulate the wearing of
arms with a view to prevent crime. Article I, Section 26,

ghe citizensto bhear arms in
e

a shall nothe denied. Article

Texas: Every citizen shall have the right to keep and bear
arms in the lawful defence of himself or the State; but the
Legislature shall have power, by law, to regulate the wearing of
arms- with a view to prevent crime. Article I, Section 23.

XJtch:  The individual right o
arms for security and defense of s
or the State, as well as for the o
be infringed; but nothing herein s
from defining the lawful use of arm

the peqFIe to keep and bhear

f, family, others, property,
er lawful purposes shall not
Il prevent the Ie%Jslature

: rticle I, Section 6.

f
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Vermont: That the people have a right to bear arms for the
defence of themselves and the State — and as standln% armies in
time of peace are dangerous to liberty, they ought not to be kept
up; and that the military should be kept under strict

subordination to and governed by the civil power. Chapter I,
Article 16.

Virginia: That a well regulated militia, composed of'the



body of the people, trained to arms, is the proper, natural, and
safe defense of a free state, therefore, the right of the people
to keep and bear arms shall not be infringed; that standing
armies, in time of peace, should be avoided as dangerous to
liberty; and that in all cases the military should be under
strict subordination to, and governed by, the civil power.
Article 1, Section 13.

Washington: The right of the individual citizen to bear
arms in defense of himself, or the state, shall not be impaired,
but nothing in this section shall be construed as authorizing
individuals or corporations to organize, maintain, or employ an
armed body of men. Article I, Section 24.

West Virginia: A person has the.right to keep and bear arms
for the defense of self, family, home, and state, and for lawful
hunting and recreational use. Article I1Il, Section 22.

Wvoming: The right of citizens to bear arms in defense of
themselves and of the state shall not be denied. Article 1,
Section 24.

STATES WITHOUT CONSTITUTIONAL PROVISIONS:

Nine (9) states do not
arms: California, Delaware,
New Jersey, New York,

have a constitutional

provision on

lowa, Maryland, Minnesota, Nebraska,

and Wisconsin.






DATE: 4/26/91 FURTHER:

DATE TURNED
INTO OFFICE: c - >

The Finance Committee considered SENATE JOINT RESOLUTION NO. 2

Proposing an amendment to the Constitution of the State of Alaska relating
to repeal of regulations by the legislature.

and recommended:

same title
[J replace with CS [ 3 new title
"'or adopt cs [ 1 . technical
title change
[ 1 attached amendment(s) i (B only
C ] letter of intent adopted
[»"do pass
[ ] do not pass
[ 3 no recommendation
[ 3 individual recommendations
[ 3 further referral to
ATTACHES NEW FISCAL NOTE(S): APPROVES PREVIOUS:
Dept/Date: Dept/Date:

Tiscal note(s)

zero Tiscal note(s)
C&Aaui6 *

[ 1 appropriation-no.fiscal note
"ING DO-PASS:

[ 3 fiscal note(s)

[ 3 zero Tiscal note(s)

OTHER RECOMMENDATIONS:



FISCAL NOTE
STATE OF ALASKA BILL NO. SJR 2
1992 LEGISLATIVE SESSION

Revision Date: 01/13/92 Department Affected:  Office of the Governor-Elections
Title: Amendment to the Constitution RE: Repeal of Regulations by BRU: Division of Elections
Legislature Component:  Il1-Primarv and General Elections

Sponsor:  Senator Fischer
Requestor: Senate Finance Committee

COMPONENT SERIAL NO. 0 0 ? 2 -
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 Fy 97 FY 98
PERSONAL  SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
GONTRACTUAL 2.2* 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPNVENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MSCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 2.2* 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENLE
AND SOURCE 0 0 0 0 0 0
FUNDING:  (Thousands of Dollars)

GE\ERAL FUND 2.2* 0 0 0 0 0
FEDERAL RUNCS 0 0 0 0 0 0
OHR

AND SOURCE 0 0 0 0 0
TOTAL 2.2% 0 0 0 0 0
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIVE 0 0 0 0 0 0
TEVRCRARY 0 0 0 0 0 0

Estimate of current year impact: 0

ANALYSIS: (Attach a separate page if necessary.) * This figure covers cost of inclusion of information about this issue in
the Official Elections Pamphlet as required by AS 15.58, and programming for DataVote counting of votes cast on this measure.
However, only 4 measures can be printed on a single ballot card. Should this measure require printing an additional ballot
card, the fiscal impact would be: 53.4.

Prepared by:  Elizabeth Ziegler. Deputy Director . Phone:  465-4611

Division: ~ Elections . Date*. 01/13/92

Approved by Commissioner: — - L - = -

Agency:  Office of the Governor n Date: —7 3"

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OVB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).
Rev 10/07/91 Paae  I--of .
SIR2.FH2



FISCAL NOTE
STATE OF ALASKA BILL NO. CSSJI' 2 LlaAJ

1992 LEGISLATIVE SESSION

Revision Date: December 19, 1991 Department Affected: Department of Law

Title: "...relating to repeal of BRU: Legal rviges
regulations by the legislature.” Component: Mm
Sponsor: Senator Fischer

Requestor: Governor's Office COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of DoHvs)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURE.

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dolars)
GENERAL FUND -0- -0- -0- -0- -0- -0 -
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL
POSITIONS

FULL-TIME 0- 0- 0- 0- 0- 0-
PART-TIME

TEMPORARY

Estimate of current year impact;
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.

s, fjLMk
Prepared By Richard |. Pegues., (director Phone:_ 465-3672
Division* AdmiifrLdtr/Eltivife Stjvices [ / Date: December 19, 1991
Approved by Commissioner: CharWs E. Cole, Attorney General
Agency: Department of Law Date: December 19, 1991

Dietribution (by preperar): Leg. Fin,, Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(iea).

Rev 10/7/91 Paga 1 of 2



CONTINUATION of FISCAL NOTE ANALYSIS
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CS FOR SENATE JOINT RESOLUTION NO. 2 (JUDICIARY)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered: 4/2691
Referred: Finance

Sponsor(s): SENATORS FISCHER, Pearce
A RESOLUTION

Proposing an amendment to the Constitution of the State of Alaska relating to repeal of

regulations by the legislature.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article Il, Constitution of the State of Alaska, is amended by adding a new section to
read:
SECTION 22. REPEAL OF REGULATIONS. If the legislature finds that a regulation
Is inconsistent with the authorizing statute, the legislature may repeal a regulation adopted by a
state department or agency. The repeal of the regulation is effective thirty days after the passage
of a joint resolution by the legislature unless the joint resolution specifies a different effective
date.
* Sec. 2. The amendment proposed by this resolution shall be placed before the voters of the state
at the next general election in conformity with art. XIII, sec. 1, Constitution of the State of Alaska, and

the election laws of the state.

SJR002b i -1- CSSJR 2(JUD)



MEMORANDUM

TO:

HROM:
SUBJECT:

DATE:

Background

While inJuneau

P.O. Box V

Juneau, Alaska 99811
(907)465-3791

Senator Pat Pourchot, Co-Chairman
Senate Finance Committee

Senator Paul Fischer

CS Senate Joint Resolution 2 (Judiciary)
(repeal of regulations by the legislature)

January 28, 1992

This proposal for an amendment to the Constitution of the State
of Alaska to repeal regulations by the Legislature has been placed
on the ballot on three previous occasions. Each time 1t failed
to be approved by the voters. The following chart and past
proposition materials are attached for your Tfiles.

1980
58,808
82,010

140,818

16?

162,653
258,742

63!

PAF/sgn
Attachments

1984 1986
91,174 65,176 Yea s
98,856 94,299 Nay"s
190,030 159,475 Total Proposition
Votes
18- Failure Percentage
213,173 182,526 Total Votes Cast
305,262 292,274 Total Registered

70?

62!

Voters

Voter Turnout



BALLOT PROPOSITION NO. 1

LEGISLATIVE ANNULMENT OF REGULATIONS
Constitutional Amendment
(Committee Substitute for House Joint Resolution No. 82 Amended)

SUMMARY
(As it will appear on the November 4, 1980 General Election Ballot}

This pro(?osal would permrt the Iegrslature to annul, by adopti rn%hg ﬁergflg%g)g Lréeglgllgttbegsnar}o 5tgd h%)\/rv g\tlaé[

agelné;geost nn/ﬂlmen ulatronsrtb% gs%utro wasnartrlh%rrzned bry Its is|atyre”to annul a requlation on
H 5 ﬁsveh Hpre uerres0 reeere drng,s 8 (t:r(r)esbrw a?rd gero tggv%ar ?rec rrJJed Tﬁg rocedurez

assrn
ra 0 trﬂ es0 utrons are overned by legislative rules and require onI e approval of the resp utron voice
p : P)/rll i d by the | slgture nr¥u|lrn u%g gulatron could be vetged by

YﬁeeggvearnQranor”rtgpeale(? By referendum. A Tesolition annuﬁ%lg a regrﬂatron C
BALLOT FORM;

A vote "FOR" adopts the amendment.
A vote "AGAINST" rejects the amendment.
for [

AGAINST O

VOTE CAST BY MEMBERS OF 11TH STATE LEGISLATURE ON FINAL PASSAGE
Senate (20 members): Yeas IfJ  NaysO  Absent or Not Voting 2
House (40 members):  Yeas 36. NaysO  Absent or Not Voting 4.

t

LEGISLATIVE AFFAIRS AGENCY SUMMARY
(As required by law)

This proposal would add a new sectron sectron 22 to Artrcle Il of t he state constrtutron If adopted the proposal
would authorize éhe Iegrslatr.ire to annu or ﬁet e a regu a‘ (yv ich has been ad oge I){%state degartme}nt
e IS at%re coui? ﬁ opt a concurr nt resolutio gpecﬁlrov

or agency. In order to annul a re uatron
reso?Htr HZ A r voteoft ?nem ersh g % ouse 0 egislature. The resolution es the date
on whic ent o aregu tion would take effect

FULL TEXT OF PROPOSED CONSTITUTIONAL AMENDMENT

SECTION 22, ANNULMENT OF REGULATIONS. The]\ Ielgrslature bg a concurrent resolution approved by a
majority vote of he membershr of each house may annul a regulation adopted hy a state department or agency.
f[ n the ate the concurrent resolutron is approved by both Rousés

The annulment of the regrr atron is effective.
unless the concurrent resolution specifies a different date.



STATEMENT

The legislature, when it writes a law, cannot foresee all
of the possible details involved in carrying it out. The appro-
priate administrative agency is therefore allowed to write
regulations which spell out who does what, when, where,
and how. If the agency does no more than this no problem

is created.

Unfortunately agency regulations are not always consistent
with the intent the legislature had in passing the law. Some-
times an agency will get carried away and put out regulations
that cause an unnecessary burden for the citizens. The First
Stato Legislature realized this dnd provided a simple solution.
The legislature could, by a concurrent resolution passed by
a majority of each house, annul an administrative regulation.
Such a resolution is not subject to the governor's veto.

The Alaska Supreme Court recently hold, in a 3-2 decision,
that the legislature must use a bill rather than a resolution
to annul administrative regulations. But a bill is subject to

IN FAVOR OF BALLOT PROPOSITION NO. 1

the governor's veto. The governor can hardly be expected
to approve a bhill overruling his subordinates, who put out
the regulation in the first place. The present governor has
already vetoed one such hill.

The court ruling gives agency regulations equal standing
with laws, ever, ¢hough no single person elected by tne voters
has approved them.

Our government is wisely based on dividing power among
the three branches: legislative, executive and judicial. The
current situation gives entirely too much power to the execu-
tive branch. Your approval of this constitutional amendment
will restore the better balance under which the state operated
from 1961 to 1980.

— Charles H. Parr
Chairman, House Judiciary Committee
Alaska State Legislature

STATEMENT AGAINST BALLOT PROPOSITION NO. 1

This is still another proposal by the legislature to free itself
from the checks and balances of our constitution. Under the
constitution, the legislature has all the power it needs lo make
laws and annul administrative regulations. This proposal does
not aid the public in any way. What it does is allow the legisla-
ture to exercise its power to annul regulations in disregard
of the constitutional requirements that each bill have a single
subject, that each hill have three readings in each house,
and that there be a recorded vote of the ayes and nays on
final passage. It would also free the legislature from the exec-
utive veto and it would allow it to ignore the prohibition
against special and local legislation.

The Alaska Supreme Court has recently ruled that the legis-
lature must abide by the constitution's checks and balances
on its power whenever it exercises that power, including
when it acts to annul regulations. This amendment is intend-
ed to overrule the court's decision and erode the constitu-
tion's safeguards. It aids legislators, not the public, and it
should be rejected.

— Katherine D. Nordale
Delegate to the Alaska
Constitutional Convention,
1955-1956

Arguments printed on thispage are the opinions of the authors and have not been checked for accuracy by any official agency.
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JEA SURE NO. 1

Constitutional Amendment

~EBEATIVE (983 egiaie Resole No. 15 (SCSHIRBL)

SUMMARY
(As itwillappear on the November 6, 1984 General Election Ballot)

This amendment of the Alaska Constitution would germlt the Ieoglslature to annul executive-pranch regulations by
passing a resolution. The annulment would become effective 30°days after passage by the legislature; unless the
resolution sets a different date, The resolution musthave three readings in each house on'separate days, except that it
may pe advanced from second to third reading on the same clay by a three-fourths vote of the house considering it. The
resol%tlon must r,ec%lve apgroval ofa m?éorlt% of the membership of each hous%. The yeas and nays on final p ssag{e
must be entered in the legislative journals. The resolution is not subject to veto by the governor, and it is not subjectto

repeal by referendum.
BALLOT FORM:

Avote "FOR" adopts the amendment.
Avote "AGAINST rejects the amendment.
FORD

AGAINST O

VOTES CAST BY MEMBERS OF THE 13TH STATE LEGISLATURE ON FINAL PASSAGE

Senate 520 members}: >easl9  NaysO Absent or Not Voting 1
House (40 members). Yeasas4  Nays2 Absent or NotVot|n84

LEGISLATIVE AFFAIRS AGENCY SUMMARY
AS required by 1aw)

This proposal for a constitutional amendment would allow the legislature to annul a re?ulatlon adopted by a state
department or agency by concurrent resolution. The annulment i effective thirty days after the date the concurrent
resolution is approved by both houses unless the resolution specifies adifferent date. Adoption requires three readings
In each house on three separate days except it maﬁ be advanced, from second to third reading on the same day Dy
concurence of three fourths of the membership of the house conadennP it. Adoption requires apprclJval by a majority

vote of the membership of each house. The vote on final passage must be entered into'the journal.

FULLTEXT OF PROPOSED CONSTITUTIONAL AMENDMENT
(Thisamendment would add the following section to article Il of the Alaska Constitution.)

section 22. ANNULMENT OF REGULATIONS. The legislature by cancurrent resolution may annul 2 regulation
adopted by a state department or agenc;{. The annulment™of the regulation is effective thirty days after the date_the
concurrent resolution is approved by bath houses unless the concurrent resolution specifies a different date. The
concurrent resolution requires three readings in each house on three separate days, except that it ma,}/ be advanced
from second to third reading on the same da%/ by concurrence of three-fourths of the' house con3|der|n%,| ,and approval
byamajorityvoteofthemembershipofeachhouse. Theyeasandnaysonfinaipassageshallbeenteredintothejournal.

92



STATEMENT IN'FAVOR OF BALLOT MEASURE NO. 1

Voterswhohaveeverexperrenced irritation oranderasaresultof groblem helyhave had with stat eregulatronsshouldvote in
favorof BallotMeasure No. 1. While many requlations do conformtoand  Ipportstate laws, t hereareo casionally requlations
Whrch are iImposed that go beyond the intent of the law and cause undue hardshrp on our citizens. These requlations often
ma e no sense atall, staeaoency eople are often at aloss to explain he meanrng or sense of the regulations, and yet the
L gencres involved continue to enforce them, and voters are powerless to.ch an e them.
The Alaska, Constitution, patierned essentially upon the Cons rtutron of the Pnr ted S ates and the experience of the other
states, provi esas?;st m of checks and balances among the three branches of govemment, and furthe entitles tho eotp
their gwn checks and baJances thyough the votin boot the Initiative rocess and final authority over amendmens to th
constitution. The one majorarea of government that jscurrentlynotdirect yaccessrbletothe pegple’schecks and balances rs
hoe/ \ée%consrderable volume ofadministrative regulations whrch are written by the state agencies in the executive branch of
%hese requlations deal with everyaspectofgovernmen tand our lives: fish and game, education, health and social services,
traffic, Ianddevelogment utrlrtres taxes: helrstrsendleﬁs Andonce heregulatrons%orntoeﬁect they have allthe force of law.
The roblem s, th tunIrke he Si uatron thatoccurswrt laws, the a enc¥ A) oma eand enforce re ulatrons are not
ﬁ chto voter aPprova at election time; th eY are either aﬂaornte % OVErnor or g his commrssro ers.
Wh et ele rsla fure is often made aware offqo shbureaucr cregurre ents unhao]p C nstrtuens itisalmost powerless
todoanyth g_r bout them. Current¥ toannular gfu lation, t e %r lature must as? bill which is hensuh ec tove(!ob
mseg\% rsnj rOr Isrfes the governorinthe powerful position of oeing ahle to stop'a bill thatwould overturn aregulation made b
It was neverrntended b}/ the framers of our State Constitution that any governmental body exceﬂ t the legislature have the
Power ?make laws. Ye bag reﬁulatrons have heen Wrrtten on oceasronb state agencies, which go beyond the letter and
ntent of the law as assed y the legislature and in effect create aw on their own,
This measure Would provide a reasonable avenue for annuiment of bad requlatrons ltwould allowrlourelected representa
fives inthe Ie%VsIature throu hamagorrt vote of both houses, Lo annulre% ations inthe sameway e%gass anylegrslatrve
bill, excegt itwould not be Subject 0 véto by the governor, wno clearly nas a biased rr])osrtron in‘th
The Hou eJorntResqutron which created the ballot measure had bi- ar isan sBonsors ip during t he last legislative session,
and was passed with near-unanimous support by both houses of the legislature

—Mike SzymanskI,
State Representafive

STATEMENT OPPOSING BALLOT MEASURE NO. 1

This proposed amepdment to the Alaska Canstitutjon is very similar to the one pro?osed in 1980 and rerecte% b?/ the voters
2,010.10 58,808. Althoudh he present versjon includes so ehmﬁrovements over the 1980 version, It is another attempt by
the legislature to concentrate governmenta Rower N Its own
Underthe ?urrent constitution airds utes, the Ie%rsla ure has daII the nower‘t needs to make Ia\]rvs and oIrmrt or rde
Fr option o admrnrstratrv re uatrons The re%u tions are adopted to Implement statues ro osal w%u
egislators to use alaw-making procedure that ishot subject to veto yhegovernororrep eal yrefere m,andt cou
used to ignore the prohibition against specral and Iocal legislation.
The constitution no rovrdes rahal ance of rr)ower amonq the I(e%rslatrve executive, and judicial branches of the oovern
ment. Thrsbalancer uires ablending orshari %asw lasadividi eg governmen‘al responsibilities. Ift hrsconsé utional
amendmen Were to be approved by t evoters WOU| enable heI islature not on rite the Iaws as has tra rtronaly
been th grsa resfunctron utr wou\d also enable the Iegrs ature 0 act Hgace ofthe court? n ecr r th hether n
executrveh slaw ly executed t elawsw enadopt rngaregu tion; and itwould empower the legislature toactin place oftne
hecutrve nu rfYLng aspecr[rc executive-branch d grsron
T e annulment is i gar eal. Inusing this ex?edr rocedure to annul a regulation, the Jegisla ure would actonlg ina
atrvewa rtwou roviding the sort of po) rc%/ uidance and Irection that is aﬁgro priate to its law-making fun tron
rtwou t be, rovrdrn thetho htful analysis "cessar ]sgvea rohem T Ie%rslature would %e saying
encP/ our ecrsr n to tre atron IS rong But it would not b teJrnnq E ency what WOUﬂ e right. Thrs rs
a|| trou Iesomew en ea a complex ub]ec t. Without an}/ ance be ond e statute that the executive
ranch aﬁenc wastrying toim IementrnthefrrstPIace the:agency is leftwith only the option to guess again. Thatrsner heran
icient agrﬁr riate way to run the government,
TheAaska Su ourtha rdled that he Ie%slature mu tabrdeb the onstrtutronschecks and balanges oniits power
when It exercr es that power, Inc udrng when tacts t oannu rege tions, The present H)roposa is Intended to, pverryle the
courhs ecbsron Asar déouryears %o when the voters rejected the 1980 proposal, this amendmentwould aid legislators,
the public, and it should be rejecte

le

—Katherine D. Norda
1956

Delegate to the Alaska Constitutional Convention, 1955
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BALLOT M EASURE NO. 2

Constitutional Amendment
Legislative Annulment of Administrative Regulations

(1986 Legislative Resolve Na 60 HCS SJR 40 [Jud] am H)
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SENAIS=FINANCE COMMITTEE FAO R T

DATE: 4/1/92 FURTHER:

DATE TURNED
INTO OFFICE:

The Finance Committee considered ~ SENATE JOINT RESOLUTION NO. 4

Proposing an amendment to the Constitution ofthe State of Alaska regumng Ieg|slat|ve confirmation
for members of the governmg boards of the Alaska Permanent Fund Corporation and the Alaska

Railroad Corporation.

and recommends:

. it
[ ] replace with CS (FINANCE) fh o e
or (.xfadopt previous cS . vzLz. ) |tle] f:%%hnnglgal
[ | attaches amendment(s) (HB only)
[ ] adopts Letter of Intent
[ ]further referral to the
[I"0 pass
[ ] do not pass
[ ] no recommendation
| | individual recommendations
NEW FISCAL NOTES: Dept/Date PREVIOUS FISCAL NOTES: Dept/Date
[ 1zero fiscal notes [ 1zero fiscal notes -
[ ]fiscal notes w'ffecal notes 0%t [-17- Y]
J

OTHER RECOMMENDATIONS:

Co-CTiair. Signature/Recommencfetion



r FISCAL -NOTE N N Y/
STATE OF ALASKA Sl\as S3 f
1992 LEGISLATIVE SESSION \asoy S3 /o
ORdNHe; V - /-
Revision Date: 01/13/92 Department /.rfected:  Office of the Governor-Elections
Title: Amendment to the Constitution RE: Legislature to Confirm BRU Division of Elections
Railroad and Permanent Fund Boards .Component: 11-Primary and General Elections

Sponsor:  Senator Kerttula
Requestor: Senate Judiciary

COVPONENT SERIAL NO

Expenditures/Revenues: (Thousands of Dollars)

OPERATING Fy 93 FY 94 FY 95 FY 96 Fy 97 FY 98
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 2.2* 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPVENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIVB 0 0 0 0 0 0
MSCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 2.2* 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENLE
RUND SOURCE 0 0 0 0 0 0
FUNDING  (Thousands of Dollars)

GA\ERAL RUND 2.2* 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OHR

AND SOURCE 0 0 0 0 0 0
TOTAL 2.2* 0 0 0 0 0
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0
TEVPCRARY 0 0 0 0 0 0

Estimate of current year impact: 0

ANALYSIS: (Attach a separate page if necessary.) * This figure covers cost of inclusion of_information about this issue in
the Official Elections Pamphlet as required by AS 15.58, and programming for DataVote counting of votes cast on this measure.
However, only A measures can be printed on a single ballot card. Should this measure require printing an additional ballot

card, the fiscal impact would be: 53.4.
Changes In CASJ'd 4

_(:MQ )
reflect NO FISCAL CHANGE from the original

iscal note. This fiscal note is appropriate.
uTifru C<1—

date Comte Aide (initial)

Prepared by: Elizabeth Ziegler. Deputy Director Phone:  465-4611
Division:  Elections Date:  01/13/92

Approved by Commissioner: .
Agency:  Office of the Governor Date: f*>/-

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legls. Ofc., & Impacted Agency(ies).
Rev 10/07/91 Page 1 of _
SIR4.FN2
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CS FOR SENATE JOINT RESOLUTION NO. 4 (JUDICIARY)
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - SECOND SESSION

BY THE B\ATE JDIAARY COVMITTEE

R
Quary FNATCRS KERTTUA Qi ne

A RESOLUTION
1 Proposing an amendment to the Constitution of the State of Alaska relating to
2 appointment, confirmation, and removal of members of the governing entities of public

3 corporations.

4 BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

5  * Section 1. Article Ill, sec. 26, Constitution of the State of Alaska, is amended to read:

6 SECTION 26. BOARDS AND COMMISSIONS. When a board or commission is at the
7 head of a principal department or a regulatory or quasi-judicial agency, or is the Roverning
8 entity of a public corporation established bv law, its members shall be appointed by the
9 governor, subject to confirmation by a majority of the members of the legislature in joint session,
10 and may be removed as provided by law. They shall be citizens of the United States. The board
11 or commission may appoint a principal executive officer when authorized by law, but the
12 appointment shall be subject to the approval of the governor.

13 * Sec. 2. The amendment proposed by this resolution shall be placed before the voters of the state
14 at the next general election in conformity with art. XIII, sec. 1, Constitution of the State of Alaska, and

15 the election laws of the state.

SJR004b -1- CSSJR 4(JUD)
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Sen. Al Adams

Sen. Jim Duncan

Sen. Lyman F. Hoffman
Sen. Dick Shullz

Sen. Rick (Jehling

Legislative

CS SJR 4(Judiciary)

Confirmation of

aska State Legislature

Slate Capilol
Juneau, AK 99801-1182
(907) 465-1200
(907) 463-3066 Fax

Box 1009
Palmer, AK 99645
(907) 376-2675
(907) 376-0315 Fax

Senate Finance Com mittee

SPONSOR STATEMENT
Senator Jay Kerttula

CSSJR 4 (Judiciary)

Public Corporation Boards

proposes a constitutional

amendment which would require legislative confirmation
for the boards of public corporations.

The Alaska Constitution currently provides for
legislative confirmation of any board or commission
which is the head c¢f a principal department (Dept, of
Education) or a regulatory(Dept. of Fish and Game) or
quasi-judicial agency. Public corporations, such as the
Alaska Railroad and the Permanent Fund Corporation are
not included in this provision.

Legislative counsel has provided an opinion that only
those officers whom the <constitution explicitly
describes are subject to legislative confirmation; the
legislature is not free to add to the Ilist of boards and
commissions which is it required to confirm. Our



counsel cited Bradner v. Hammond as authority for this

conclusion. The legal opinion is attached.

The Permanent Fund corporation invests extremely
large sums of state funds and their activities have a
tremendous impact on all Alaskans and on our state
economy. As of January 1, 1992, the Permanent Fund was

managing $11.9 billion in state funds.

The Railroad Corporation is an agency which is virtually
independent of any state control, while being vital to
our statewide transportation system and which has
received state capital funds ($9 million for the purchase
of locomotives for Wishbone Hill project - 1990). As of
November 30, 1991, the total assets of the Railroad
Corporation were $98.6 million; while not as large as the
Permanent Fund Corporation, this is still a substantial

holding.

I am not generally in favor of revisions to our state
constitution. I believe that the drafters of the
constitution put a great deal of thought into the
document and the citizens of Alaska had a large voice in
its drafting. However, it appears clear that the drafters
of the constitution intended that the boards of principal

functions of the state be subject to legislative



confirmation. Public Corporations, such as the
Permanent Fund and the Alaska Railroad Corporation are
too important to the state to be exempted from

legislative confirmation.

As originally introduced, SJR 4 proposed a
constitutional amendment which specified legislative
confirmation for the Alaska Permanent Fund and the

Alaska Railroad Corporation.

The legislation was amended in Senate Judiciary to
include all corporations and the title was amended

accordingly.



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

MEMORANDUM February 3, 1992
SUBJECT: Alaska Public Corporations (Work Order No. 17-LS1927)
TO: Senator Jay Kerttula
Attn: Paula
FROM: Jerry Luckhaupt'-sS™

Legislative Counsel

You have requested a compilation of the public corporations and corporate
authorities of the state of Alaska. In my review of the statutes | have found the
following corporations and authorities:

(1) Alaska Aerospace Development Corporation (AS 14.40.821)
(2)  Alaska Amateur Sports Authority (AS 05.40.010);
(3)  AlaskaEnergy Authority (AS 44.83.020);
(4)  Alaska Gas Pipeline Finance Authority (AS 44.82.010);
(5)  Alaska Housing Finance Corporation (AS 18.56.020);
(6)  Alaska Industrial Development and Export Authority
(AS 44.88.020);
(7)  Alaska Medical Facility Authority (AS 18.26.010);
(8)  Alaska Municipal Bond Bank Authority (AS 44.85.020);
9) Alaska Permanent Fund Corporation (AS 37.13.040);
(10) Alaska Railroad Corporation (AS 42.40.010);
(11) Alaska Resources Corporation (AS 37.12.010);
(12) Alaska Science and Technology Foundation
(AS 37.17.010)
(13) Alaska Seafood Marketing Institute (AS 16.51.010)
(14) Alaska State Housing Authority (AS 18.55.020);
(15) Alaska Tourism Marketing Council (AS 44.33.700);

In addition, the Commercial Fishing and Agriculture Bank (AS 44.81.010), appears
to have some of the attributes of a public corporation in that the exercise of its
powers "is considered to be for a public purpose."” AS 44.81.010(a). Further, a
cursory review of legislation that has been introduced during the 17th Legislature
shows these additional public corporations have been proposed:




Senator Jay Kerttula
February 3, 1992
Page 2

(@) HB 10 - Alaska Marine Highway Authority;

(b) HB 59 - Alaska Mental Health Trust Corporation;

(c) HB 71 - Alaska State Health Resources Authority;

(d) HB 358 - Alaska State Salmon Marketing Association;
(e) SB 18 - Alaska State Pension Corporation;

() SB 73 - Health Insurance Authority.

Gubernatorial appointees to the boards of public corporations are apparently not
subject to confirmation by the legislature as the public corporations are not "at the
head of a principal department or a regulatory or quasi-judicial agency" as provided
in art. 111, § 26 of the Alaska Constitution. See also, Bradner v. Hammond. 553 P.2d
1 (Alaska 1976)(only section 26 boards subject to confirmation); Walker v. Alaska
State Mortgage Authority. 416 P.2d 245 (Alaska 1966)(ASMA not a section 26
board).



M EMORANTDUM June 22, 1990

SUBJECT: Confirmation of the.members of boards
and commissions (Work Order No. 7-0029)

TO: Senator Jav Kerttula

FROM: Richard A. Bradley

Legislative Counsel

Kathy Hathaway has asked that we comment on an opinion of
the attorney general regarding the power of the legislature
to confirm members of boards and commissions. The only
opinion that we could find on that subject goes back to
1975; it addresses the "Constitutionality of CSSB 98 (Legis
lative Confirmation Bill)".

| have checked with Ron Lorensen and Jim Baldwin in the at-
torney general's office on the question whether anything
more recent has been issued; neither could recall any more
recent opinions. The index of opinions published by the De
partment of Law contains no such opinion.

Jim Baldwin suggested that the Bradner caserepresents the
authoritative statement on the question; weagree that
Bradner v. Hammond, 553 P.2d 1 (Alaska 1976) represents a
more informed statement of the law than theattorney
general's opinion, particularly as the Bradner decision is
year later than the opinion.

We have enclosed a copy of the 1975 attorney general's opin
ion as well as the Bradner decision.

I. Discussion of the Attorney General's opinion.
The opinion concludes that it would be beyond the power of

the legislature to require the confirmation of the members
of boards and commissions except for that confirmation
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contemplated by art. Ill, see. 26 of the Alaska Constitu-
tion. The provision states, in pertinent part:

SECTION 26. BOARDS AND COMMISSIONS. When a board or
commission is at the head of a principal department or
a regulatory or quasi-judicial agency, its members
shall be appointed by the governor, subject to confir-
mation by a majority of the members of the legislature
iln joint session, and may be removed as provided by
aw.

While the opinion also addresses the authority of the legis-
lature to require the confirmation of sub-cabinet officers--
and finds the power to require their confirmation also lack-
ing-- the essential point of the opinion regarding confirma-
tion is that the "power to confirm [executive] appointments
Is an executive function."” The logic of concluding that the
power to confirm constitutes an executive function leads to
the corollary of that conclusion: that legislative in-
cursions into executive functions are construed against the
legislature. The result is that only those officers whom
the Constitution has required the legislature to confirm are
subject to confirmation; the legislature is not free to add
to Cor subtract from) the list of executive officers serving
as members of boards or commissions whom it is required to
confirm-- or not.

While | have not sought to review our opinions from this
era, my assumption is that we may have disagreed with the
attorney general's opinion at that time. | note that Billy
Berrier, director of the division of legal services at that
time was counsel for the legislative officers and members in
the Bradner litigation. But because of the Bradner deci-
sion,'discussed below, we now agree that the conclusion
reached by the attorney general represents the law of the
state.

Il. Discussion of Bradner.

The court starts out by noting that the members of the con-
stitutional convention that drafted the Alaskan Constitution
intended that the state have a "strong executive." The
court quoted the chairman of the executive committee at the
convention, Victor Rivers: "W are all strongly agreed on
the principle of the strong executive.” Bradner, supra, at
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The court then stated that the sole question before the
court is whether secs. 25 and 26 of art. Ill describe the
outer limits of the legislature's confirmation authority or
whether the legislature may, by statute, require the con-
firmation of other high-level, policy-making officials with-
in the executive branch. The legislative officers had ar-
gued that no provision of the constitution prohibited the
Ief%_islature from requiring confirmation of other executive
officers.

The governor had argued, on the other hand, that the power
of confirmation is an executive function that may be ex-
ercised by the legislature only to the extent that the Con-
stitution grants the power to the legislature.

Viewed in this manner, appellee [Hammond] analyzes the
power to confirm executive officers as part of the ap-
pointment process, incapable of existence independent
of the power of appointment, and characterizes this
confirmation authority as a power "super-added" to the
legislature’s general legislative powers. Thus, appel-
lee would find that Sections 25 and 26 set the maximum
rather than the minimum parameters of the legislature's
power to confirm appointments of executive officers.
This follows, according to appellee, from the fact that
legislative confirmation is a delegated function taken
from executive function, and thus the breadth of this
delegated authority must be strictly construed.
Bradner, at A.

The court affirmed the superior court's judgment that the
law requiring legislative confirmation of certain
sub-cabinet officers was in excess of legislative power.

In its decision, the court agreed with decisions of the U.S.
Supreme Court concluding that confirmation is a power "super
added" to those possessed by the legislature. Myers v.
United States, 272 U.S. 56 (1926). Confirmation is not a
distinct legislative power but is a part of the executive
power of appointment, some part of which in specific in-
stances was delegated to the legislati* e branch.

Moreover, the court stated, "[t]he lack of ambiguity in
Sections 25 and 26 of Article Ill of the Alaska Constitution
mandate that this court interpret these express provisions
as embodying not only the maximum parameters of the delega-
tion of the executive appointment authority through the
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legislative confirmation function but, further, that they
delineate the full extent of the constitution’s express
grant to the legislative branch of checks on the governor's
power to appoint subordinate executive officers. In our
view, the separation of powers doctrine requires that the
blending of governmental powers will not be inferred in the
absence of an express constitutional provision.”

1. Comments.

The Bradner decision did not explicitly discuss the applica-
tion of sec. 26 to members of board3 and commissions the
Bradner decision construed AS 39.05.020, as enacted in 1975,
required the confirmation only of deputy commissioners and
certain division directors. The logic of the decision makes
clear, however, that the court believes that only those mem-
bers of the boards and commissions described in sec. 26
would be subject to legislative confirmation. Sec. 26
states that legislative confirmation is required for members
of a board or commission when the board or commission is "at
the head of a principal department or a regulatory or qua-
si-judicial agency”. | believe that the phrase describes
most state boards or commissions— but not all. For exam-
ple, advisory commissions are not among those described in
sec. 26. The board recently established in the Forest Prac-
tices Act, ch. 34, SLA 1990, appears only to have advisory
functions and its members are not subject to legislative
confirmation under that Act; in my view, they are similarly
not subject to confirmation under Sec. 26. See AS 41.17.041
as enacted in Sec. 3 of ch. 34.

Other boards or commissions that seem not to fall under sec.
26 include the. Alaska Women’s Commission [AS 44.19.1651, the
Alaska Public Broadcasting Commission [AS 44.21.2561, and
the Older Alaskans Commission [AS 44.21.2001. Others
probably exist.

If I may be of further assistance, please'advise.

RABtgcC
G15/002
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Re: Confirmation of Members
of Boards and Commissions

Dear Governor Hammond:

You have asked us for an opinion as to the propriety under
the State Constitution of the Legislature®s confirming your
appointments to State Boards and Commissions.

Under the Constitution, Article 3, Sections 25 and 26, the
Legislature®s power to confirm your appointments to executive
positions- is limited to those positions specified by the
Constitution, that is, heads of the principal departments and

the members of boards and commissions which are at the head

of principal departments or quasi-judicial or regulatory agencies,
Bradner vs. Hammond, 553 P.2d 1 (Alaska 1976).

V7ie have accordingly prepared an alphabetical listing of all
the State boards and commissions in Alaska and have _.indicated
for bach the statute under which its members are appointed,
whether that statute requires legislative confirmation, and
whether the Constitution requires or permits .legislative con—

firmation. The list follows:

Administration of Justice, Governor®s Commission on i.he.
AS 44.19.746. Confirmation is not required by statute or the

Constitution.

Aging, Governor®™s Advisory Committee on.
There is no statute on this one and no confirmation would be

required by statute or Constitution.

Alcoholic Beverage Control Booed.
AS 4.03.CI0O and 39.05,060. This jr. a regulatory board and
requires confirmation under the statutes and the Constitution.

Alcoholism, Advisory Board on.
AS 47.37.070. Confirmation 1is not required under either
statute or the Constitution.

Arts, Alaska State Council on the.

AS 44.19.900. This board is made expressly not subject to
legislative confirmation under the statute, and of course, 1is
not subject to confirmation under the Constitution.
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Assessment Review Board, State. = =
AS 43.56.040. This 1s a quasi-judicial agency and must
be confirmed under both the statute and the Constitution.

Athletic Commission. ) )
AS 05.05.010. This 1s a regulatory board and is_subject to
confirmation under both the statute and the Constitution.

«

Barber Examiners, Board of. )
AS 08.12.010. This is a regulatory board and must be confirmed

under the Constitution, even though not required by statute.

Bristol Bay Regional Development Council. i i
Chapter 4, SSSLA 1974, and Chapter 209, SLA 1976. No confirmation
IS required under either the statute or the Constitution.

Capital Site Selection Committee.
AS 44.06.110. Confirmation i1s not required under either the

statute or the Constitution.

Chiropractic Examiners, Board of. i i

AS 08.20.010. This is a regulatory board and confirmation
IS required under the Constitution, even though-not required
under the statute.

Code Revision Commission. = i i
AS 24.20.075. Confirmation is not required by either the

statute or the Constitution.

Collection Agency Board. i i i
AS 8.24.011. Is is a_regulatory board and confirmation is
required under the Constitution, even though not required by

the statute.

Commercial Fisheries Entry Commission. i i
AS 16.43.020. This is a regulatory commission and confirmation
IS required under both.the statute and the Constitution.

Comprehensive Health Advisory _Council.

AS 18.07.020. Confirmation is required by the statute; however,
this is not a quasi-judicial or regulatory agency, and con-
firmation Is not permissible under the Constrtution.

Commission for Northern Operations of Rail Transportation

and Highways. i i e
AS 44.19.704" and 39.05.060. Confirmation is required under _
the latter statute but cannot be required under 1.he Cons 1Jtutior:.

Dental Examiners, Board of. i i
AS 8.36.010. = This is a regulatory board, and confirmation

IS required under both the statute and the Constitution.

Developmental Disability Planning and Advisory Council.
This_1is created under federal las; and confirmation is not
required.
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Develogment Corporation/ Alaska State.
AS 44.59.010.  Confirmation is required by the statute; however
It cannot be required under the Constitution.

Dispensing Opticians, Board of. i
AS 08.71.010. This is a regulatory board, and while, not
required by statute, confirmation iIs required under Constitution.

Dru%4Abuse, Advisory Board on. ) i
AS 44.29.030. Confirmation is not required under either the

statute or the Constitution.

Education, Board of. o
AS 14.07.075. This 1s head of a principal department, and
confirmation is required under both the statute and the

Constitution.

Educational Broadcasting Commission, Alaska. _
AS 14.40.700. Confirmation iIs not required under either the

statute or the Constitution.

Electrical Examiners, Board of. i i
AS 08.40.010. This is a regulato;x board, and confirmation
IS required under the statute and the Constitution.

Employment of the Physically Handicapped, Governor®"s Committee on
AS 23.15.220. Confirmation iIs not required under either the
statute or the Constitution.

Environmental Advisory Board. i
AS 44.46.030. Confirmation iIs not required under either the

statute or the Constitution.

Equal Employment Opportunity Committee. i i
This board Is created by administrative order, and confirmation

IS not required.

Fisheries, Board of. = i i
AS 16.05.221 (@)- This iIs a regulatory board and «sssfimmation
IS required by both the statute and-the Constitution.

Fisheries Council. o i i i
This board wes. created by administrative order, and confirmation

IS not required.

Fishermen®s Fund Advisory and Appeals Council. N
AS 23.35.010. Confirmation iIs not required by tie statuto or

the Constitution.

Game, Board of. i i
AS 16.05.221(b). This is a regulatory board, and confirmation
IS required by the statute and the Constitution.
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Geographic Board, State. i i
AS -19.360. Confirmation i1s not required by the statute

or the Constitution.

Growth Policy Council, Alaska. ) ) )
This board was created by administrative order and confirmation
IS not required by statute or the Constitution.

Guide Licensing and Control Board.
AS 03.54.010. This is a regulatory board, and confirmation
IS required by both the statute and the Constitution.

Hair Dressing and Beauty Cultural Examiners, Board of.

AS (B.-28.010. This is a regulatory board, and while confirmation
IS not required by the statute, it Is required by the
Constirtution.

Historical Commission, Alaska. i
AS 41.19.461. Confirmation is not required by the statute
or by the Constitution.

Historic Site Advisory Committee. i
AS 41.35.110.  Confirmation is required by the statute; however,
confirmation is not permissible under the Constitution.

Housing Authority, Alaska State.

AS 18.55.020; 39.05.060. Confirmation is not required by the
former statute but 1t is by the latter. Confirmation iIs not
permissible under the Constitution.

Housing Finance Corporation, Alaska. i
AS 18.56.010. _Confirmation is not required by the statute
or by the Constirtution. oo

Human Rights, State Commission for. i i
AS 18.80.010. This is a quasi-judicial agency, andeconfirmation
IS required by the statute and by the Constitution.

International Development Commission, Alaska.
AS 44.19.400. Confirmation is not required by the statute or
by the Constitution.

Investment Advisory Committee.

AS 37.10.010(T). Confirmation i1s not required by the statute
or the Constitution. (The presence of legislators on this
committee i1s probably not permissible under the constitutional
Rgghigitggg against dual office holding. Alaska Constitution,
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Judicial Council.
Alaska Constitution/ Art. 4, Sec. 8. The non-attorney

members/ and solely the non-attorney members, are subject
to legislative confirmation.

Judicial Qualificiations/ Commission on.

Alaska Constitution Art 4. Sec. 10. The: two members who
are non-lawyers and non-judges are subject to legislative
confirmation.

Juvenile Justice and Delinguency Commission. i _
This board i1s created under federal law and no confirmation

IS required.

King Crab Marketing and Quality Control Board/ Alaska. i i
AS 18.90.040. This board has regulatory powers and confirmation
IS required by the statute and the Constitution.

Land Use Planning Commission/ Joint Federal-State.
AS 41.40.020. Confirmation is not required by statute or
by the Constitution.

Law of the Sea7 Commission on the Conference of the.
AS 44.19..789. Confirmation is not required by the statute
or by the Constitution.

Libraries, Advisory Council on.
This board is the creature of federal lars;,, and no confirmation

IS required.

Local Boundary Commission. i
AS 44.19.250; 39.05.060. The former law doe™s not require
confirmation, but the latter does; however, that is not
permissible under the Constitution.

Manpower Planning Council, State. i i i
This-i1s also a creature of federal k.. and no confirmation 1is

required.

Manpower Services Council, State. _ _
This group is also a creature of federal las; and no confirmation

IS required.

Marine Pilots, Board of.
AS 08.62.010. This is a regulatory board and confirmation is
required by the statute and the Comsi-It™-.tion.



Medical Board, State.
AS 08.64.100. This 1s a regulatory board and confirmation

IS required by the statute and the Constitution.

Medical Indemnity Corporation of Alaska (MICA).
AS 21.88.030. Confirmation is_required by statute but is
not permissible under the Constitution.

Mental Health Advisory Council. i
AS 47.30.605. Confirmation is not required by statute or

the Constitution.

Municipal Bond Bank Board. i
AS 44.58.010.  Confirmation is required by statute? however,
confirmation iIs not permissible under the Constitution.

Nursing, Board of.
AS 08.68.010. This is a regulatory board, and while not
required by statute, confirmation iIs required by the Constitution.

Nursing Home Administrators, Board of.

AS 08.70.010. This is a regulatory board, and while not *
required by statute, confirmation is required by the
Constitution.

Occupational Safety and Health Review Board.
AS 18.60.057.  This is a quasi-judicial board, and confirmation
IS required by the statute and the Constitution.

Optometry, Board of Examiners in.
AS 08.72.010. This 1s a regulatory board, and while not
required by statute, confirmation is required by the Constitution.

Pacific Marine Fisheries Commission.
AS 16.45.020. @ Confirmation is required by the statute; however,
confirmation is not permissible under the Constitution-

Parole, State Board of. = i
AS 33.15.010.  Confirmation is required by the statute; however,
confirmation is not permissible under the Constitution.

Personnel Board (also acts as Public Employees Retirement Board

and Labor Relations Board).

AS 39.25.060. This i1s a regulatory board and also a guasi-—judicial
agency, and confirmation is required by the statute and the
Constirtution.

Pharmacy, Board of.
AS 08.88.010. This 1s a regulatory board, and confirmation is

required by the statute and the Constitution.
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Physical Therapy Board, State. )
AS 08.84.010. ~This is a_regulatory board, and while not =
required by statute, confirmation iIs required by the Constitution.

Pioneers Home Advisory Board, Alaska. )
AS 44.21.100. Confirmation i1s not required by the statute or

the Constitution.

Pipeline Commission, Alaska. i ) )
As"46.06.020. This 1s a regulatory board and confirmation is

required by the statute and the Constitution.

Police Standards Council, Alaska. i
AS 18.65.140. Confirmation i1s not required by-the statute

or by the Constitution.

Post-Secondary Education, Alaska Commission on.

AS 14.40.903. Confirmation is required by the statute; however,
confirmation is not permissible under the Constitution.

presence of legislators on this Commission is highly questionable
under the separation of powers doctrine and the prohibition
against dual office holding).

Professional Teaching Practices Commission.

AS 14.20.380. @ This commission has quasi-judicial powers,
and confirmation i1s required by the statute and by the
Constitution.

Psychologist and Psychological Associate Examiners, Board of.
AS 08.86.010. This is a regulatory board, and confirmation is
required by the statute and by the Constitution.

Public Accountancy, Alaska State Board of.

AS 08.04.010. This is a regulatory board, and while not
required by the statute, conTirmation is required by the
Constrtution.

Public Offices Commission, Alaska. o

AS 15.13.020(b). This is a quasi-judicial commission, and
v/hile not required by statute, confirmation is required by the
Constitution. (The method of appointment to this commission

iIs highly suspect under the Constitution Art 2. Secs. 25 and 26) .

Public Offices Salary Commission. i
AS 39.23.010. Confirmation is not required by statute or by

the Constitution.

Public Utilities Commission, Alaska.
AS 42.05.010. This is a regulatory board, and confirmation is
required by the statute and by the Constitution.

Real Estate Commission.
AS 08.83.011. This is a regulatory board, and confirmation
IS required by the statute and the Constitution.
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Regents Board, University of Alaska.
Alaska Constitution. Art. 7 Sec. 3; AS 14.40.120.
Confirmation is required by the Constitution.

Royalty Oil and Gas Development Advisory Board.
AS 38.06.010. = Confirmation 1is required by the statute; however,
confirmation is not constitutionally permissible.

Rural Affairs Commission. _ i i
AS 44.19.720. Confirmation is not required by the statute or

by the Constitution.

Small Business Corporation of Alaska.
AS 44.60.020. Confirmation is not required by the statute or

by the Constitution.

Soil Conservation Board, Alaska. i
AS 41.10.040. Confirmation is required by the statute; however,
confirmation is not permissible under the Constitution.

Teacher®s Retirement Board, Alaska. i
AS 14.25.035. Confirmation is not required by the statute or.
by the Constitution.

Tourism Advisory Board.

AS 44.33.190; 39.05.060. Confirmation is not required by the
former, but i1t is required by the latter. However, confirmation
IS not permissible under the Constitution.

Transportation Commission, Alaska.
AS 42.07.011. This is a regulatory board, and confirmation is
required by the statute and the Conscitui zon.

Transportation Planning Committee. i o i
Administrative Order_No. 33. No confirmation is required by
statute or the Constitution.

Veterinary Examiners, Board of. —
AS 8.93.010. This is a regulatory board, and confi.rruation
IS required by the statute and by the Constitution.

Violent Crimes Compensation Board. i

AS 18.67.020.  This is a quasi-judicial agency, and w/hile not
required by the statute, confirmation is required by the
Constitution.

Vocational Education Advisory Council, Alaska State.
This _is a creature of federal la/, and confirmation is not
required by statute or by the Constitution.

Water Resources Board. o i
AS. 46.15.190. Confirmation is required by the statute; however
confirmation is not permissible under the Constitution.
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Welding Examiners, Board of.

AS 8.99.101. This is a regulatory board, and while not
required by the statute, confirmation is required by the
Constitution.

Western Interstate Commission for Higher Education.
AS 14.40.690. Confirmation is required by the statute;
however, confirmation is not permissible under the Constitution.

Workman’s Compensation Board, Alaska.
AS 23.30.005. This is a quasi-judicial agency, and confirmation
is required by the statute and by the Constitution.

Yukon-Taiya Commission.
AS 44.20.010. Confirmation is not required by the statute
or by the Constitution.

Summarizing the above, there are 41 boards which do not
require confirmation under the applicable statutes and the
Constitution. There are 27 boards that require confirmation
under both the applicable statutes and the Constitution.
There are 13 regulatory or quasi-judicial boards which must
be confirmed by the legislature under the Constitution but
which are not required to be by the applicable statutes.

There are 14 boards which require confirmation under the
applicable statutes, but which are not subject to confirmation
under the Constitution.

It is our opinion that you should submit the names of ycur
appointees to the boards and commissions which are subject
to confirmation under the Constitution. You need not submit
appointees for confirmation that under the Constitution are
not subject to that requirement. You are, of course, free
to do so as an advisory matter relying upon the legislative
vote as an indication of the legislature's views on the
appointment, but under the Constitution, if the appointee is
.not required to be confirmed, a legislative decision not to
confirm the appointee would be of no legal effect. The
appointment would be valid in any event.

Yours very truly,

A ttorney General
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CS FOR SENATE JOINT RESOLUTION NO. 6 (FINANCE)
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE ENATE ANANCE COMMITTEE

o,

Jomal§ ENATCRS ZHIROFF, Merad Ry, Joes Fistr

i A RESOLUTION
11 Relating to an amendment to the Constitution of the United States prohibiting desecration

I 2 of the Flag of the United States.

'3 BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 WHEREAS, although the right of free expression is part of tire foundation of the United States
5 Constitution, very carefully drawn limits on expression in specific instances have long been recognized
6 as legitimate means of maintaining public safety and decency, as well as orderliness and the productive
r value of public debate; and
__ﬁ WHEREAS certain actions, although arguably related to one person’s free expression,
;9 nevertheless raise issues concerning public decency, public peace, and the rights of expression and sacred
10 values of others; and
p WHEREAS there are symbols of our national soul such as the Washington Monument, the
12 United States Capitol Building, and memorials to our greatest leaders, that are the property of every
i|3 American and are therefore worthy of protection from desecration and dishonor; and
14 WHEREAS the American Flag was most nobly born in the struggle for independence that began
is with "The Shot Heard Round the World" on a bridge in Concord, Massachusetts; and

I
16 WHEREAS in the War of 1812 the American Flag stood boldly against foreign invasion,

-1- CSSJR 6(FIN)



symbolized the stand of a young and brave nation against the mighty world power of that day, and in
its courageous resilience inspired our national anthem; and
WHEREAS in the Second World War the American Flag was the banner that led the American

from defeat in North Africa’s Kasserine Pass to victory in the streets of Hitler’s Germany; and

WHEREAS Alaska’s star was woven into the fabric of the Flag in 1959, and that 49th star has

become an integral part of the Union; and
WHEREAS the American Flag symbolizes the ideals that good and decent people fought for in

© 00 N oo O A W N R

Vietnam, often at the expense of their lives or at the cost of cruel condemnation upon their return home;

and

= =
= O

WHEREAS the American Flag symbolizes the sacred values for which loyal Americans risked

and often lost their lives in securing civil rights for all Americans, regardless of race, sex, or creed; and

[EEN
N

13 WHEREAS the American Flag was carried to the moon as a banner of goodwill, vision, and
jl4 triumph on behalf of all mankind; and

15 WHEREAS the American Flag to this day is a most honorable and worthy banner of a nation
16 thatis thankful for its strengths and committed to curing its faults, and remains the destination of
JI7 millions of immigrants attracted by the universal power of the American ideal; and

18 WHEREAS the law as interpreted by the United States Supreme Court no longer accords to the
*19 Stars and Stripes that reverence, respect, and dignity befitting the banner of that most noble experiment
,20 of a nation-state; and

I!21 WHEREAS it is only fitting that people everywhere should hnd their voices to a forceful call
J22 for restoration to the Stars and Stripes of a proper station under law and décency;

ﬂ BE IT RESOLVED by the Alaska State Legislature that the Congress of the United States is
|24 requested to propose an amendment to the Constitution of the United States that would specifically
[25 provide the Congress and the legislatures of the several states the power to prohibit the physical
@ desecration of the Flag of the United States; and be it

27 FURTHER RESOLVED that the legislatures of the several states are invited tojoin with Alaska
28 to secure ratification of the proposed amendment.

29 COPIES of this resolution shall be sent to the Honorable Dan Quayle, Vice-President of the
30 United States and President of the U.S. Senate; to the Honorable Thomas S. Foley, Speaker of the U.S.
31 House of Representatives; the presiding officers of each house of the legislatures of the several states;

32 and to the Honorable Ted Stevens and the Honorable Frank Murkowski, United States Senators, and the

CSSJR 6(FIN) -2-

battle against fascist imperialism from the depths of Pearl Harbor to the mountaintop on Iwo Jima, and



1 Honorable Don Young, United States Representative, members of the Alaska delegation in Congress.

5 CSSIR 6(FIN)



A« ""ISTITTEG. AFFAIRS - WASILIA

Alaska State Legislature

Please enter into the record my testimony to the senate Finance cpjnmitiies.
committee name

committee on Slit 6+ ,dated 23 Marrh ~qai
bill/subject

The American Legion Auxiliary is the worlds largest
patriotic-service organization, one million members strong.
By now, you must all be aware of the stand that the American
Legion, American Legion Auxiliary and Sons of the American
Legion have made in regard to the desecration of our Flag.

There are certainly enough other ways for one to display
"freedom of expression" without desecrating Old Glory and the
country it stands for. The hippies, yuppies, (or whatever
they now call themselves) have the freedom (in thiscountry)
to "love it or leave it")

This flag desecration issue has been bounced around
long enough, and since it gained nationwide attention, we
have heen involved in yet another war,

| testify support of SJR 6on behalf of the 2958 members
of the American Legion Auxiliary, Department of Alaska.

Wilie Mekanus \ariona Estei, P N ARRITET SPOURR
Testifier

American Legion Auxiliary
Representing (Optional)

HC 34 Box 2662, Wasilla, AK 99687

Address »
(Bus) 376-2611 (Hm) 892-6319
Phone No.

9/84 LtgisUtivt Informifon Cfftc#
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StatementJthe Finace Committee on the Resolution to be sent
to Congress reguardling the desecration of the American flag:

Before she died in 1836, You will recall that Betsy "Griscom”
Ross designed the American flag. Since then, in all the wars this
country has ever fought, Americans and other nationals have laid
Their lives down for the sake of the American flag and all it
represents.

Does this country so dishonor these millions of men, women,
and yes children; that we allow the American flag to be burned,
walked on,spat upon, used for clothing, or hung .as window curtains?
As President of The American Legion, Unit 2, Valdez Alaska, | say

I
NO! NO! NO! ?

How best to honor those millions of people than to amend the

Constitution of the United States', making it a crime, with severe
Penalties, for anyone to- desecrate the American flag.

The crime as | see it, was when the United States Supreme Court
declared that desecration of the American flag is covered under bur
First Amendment' Rights of free speech! There is the crime!  What
a slap in the Face to those who died since the birth of our nation.
Have they died in vain? They died to protect and defend all this
country holds dear.

The American flag is the one symble to the entire world of what
was considered, at its inception, as a crazy experiment. Three hundred
years agf, the experts of those days,swore our experiment would never
work. Well, look at us today! We are the most powerful country in the

world. And the symble of our democracy is the American flag.



|f this amendment does not pass, it will tell the world that
we Americans have lost all sense of values. They would be right,
We should hang our heads in total shame. It will tell the world
that we are not a proud people, Is this what you want the world
to think of the American people?" | think not.

Protect and defend the American flag. This resolution must
be passed by the Alaska State legislature. Thank- You

For God and Country,
Carol M.A. Fall
President,

American Legion Auxiliary

unit 2

Endorsed:

Ellis D. Fall
American Legion
Western District
Zone 3 Commander
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Iwas there at the daMi's eary light.

Iwas there at the Might's lastgleaming.
Iwas there with the bombs bursting in ar,
tom and tacered. whatso proudyyou haied.
Iwas there, in Germany, France, Itay,

Pearl Harbor. Korea,

Vietnamand countess other places.

I flew proud and honored.

What have Idone thatrmakvred to be burned,
trampled and treated wth disrespect?

Wty are so fewalbAed to desecrate
whatso mary ded to protea?
Rx214years I\e fbAn to represent this counoy
and itspeople. Who wi! be there forme when

the netfcantoam s made? e
\MI1 bum on foreign soilas Ido on my cw/n?
Who wil be there foral of us?
o fSDmetoletthegcvemmentimv
wre wil not stand for the burning or deseoation
of the synbd which stands far ihs country
and itspeople. Ayone who feels he has that
rightdxuld vtsitMngton Cemefciy, Pearl Harbor
aary one ofthe oemoeries whfire
ourwar dead lieinhonored respea
There are enough of them. Tel them about the
rightto bun their flag. Ifthey say ft CK>
dowhatyou conscience tefeyou to.
But net in front of me because Iwas There...
wereyou?

P.4



Alaska g>tate legislature

JNCSIHEL SUTEF
@) R
ARLISS STURGULEWSK| Vil
-
Senate
MEMORANDUM February 26, 1991

. T10:; Senator Fred Zharoff
Senate District N

FROM: Senator Arliss Sturgulews'
Senate District F

RE: SJR6

It has come to my attention that U. S. citizens living in the United
States of America have’been denied the right to patriotically display the
American flag in support of the braye men and women, serving with the
American forces in the Persian Gulf engaged in operation Desert Storm. It
has been reported that on some college camguses and alonnq some hlghway
Lonleger?éa%'\s/élﬁle“szens have been forced to take down this symbol of saCred

Senate Joint Resolution 6 'Relating to an amendment to the
Constitution of the United States prohibiting desecration of the FIa? of the
United States" which so ably supports the protection of our national symbol
aPpears to be the proper véhicle to also protect the rights of Americans to

splay this symbol.

| would like to suggest that_gou consider the inclusion of the following
language in order to bring attention to this restrictive practice:

Add on page two after line 29:
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Every legislative session seems to produce one bill that is totally offensive to
civil liberties. This year, a very strong contender for the most obnoxious bill,
without question, is the flag desecration bill, SB 333.

The American flag flies the proudest and strongest in the world precisely
because the government does not mandate that its citizens revere it. Reverence
by force is nothing more than obedience. There are only a handful of citizens
who would consider burning a flag. Yet our tolerance for these few makes the
rest of us free. In choosing to grant our flag respect, we exercise exactly the
same rights that Gregory Johnson did when he contemptuously burned the
symbol of America’s liberty. A government which thinks that it can order
people to respect it, rather than earning their respect, is doomed to fail.

Lest anyone question the power of the flag as a symbolic impetus for government
change, it is worth recalling the powerful images we recently witnessed of
thousands of Rumanian citizens carrying flags from the centers of which the
hammer and sickle of communism had been torn. We happen to agree with their
symbolic statement that the yoke of oppression represented by that flag should

be lifted, and so we view the action Smey took against their flag with approval.
We cannot have it both ways. The people of Rumania earned their freedom by
dissent and protest. The values they expressed by their symbolic use of the flag
arc the very values this legislation would suppress.

This is a cynical and hypocritical bill. Flag burning is not exactly a rampant
social problem in Alaska, certainly not one which deserves the level of effort
that the legislature_has put into this bill. There are much worse problems to
worry about. We do predict that if the bill passes, it will incite many incidents
of flag burning. The legislation is exactly the kind of repressive, oppressive
government action that invites protest.

The legislation arises from a hysterical response to a decision of the United
States Supreme Court affirming our most basic liberty, the freedom to criticize
government. It is hard to understand how the self-appointed defenders of our



flag, (and presumably of our freedom), can justify such a basic infringement on
the First Amendment. We would like to quote from that decision:

"... According to Texas, if one physically treats the flag in such a way
that would tend to cast doubt on the idea that nationhood and national
unity are the flag’s referents, or that national unity actually exists, the
message conveyed is a harmful one and therefor may be prohibited. . .If
there is a bedrock principle underlying the First Amendment, it is that
Government may not prohibit the expression of an idea simply because
Society finds the idea itself offensive or disagreeable. "

The idea that the First Amendment needs fixing is a dangerous fallacy. If our
liberty perishes, it will bleed to death from nicks and cuts inflicted by those who
will not tolerate dissent. A pathetic group of radicals, so at a loss for words that
they burn flags, poses no comparable threat to our freedom.

This bill will put Alaska in the ignominious company of countries like the Soviet
Union, Iran, China and other nations which routinely put people in prison for
expression of ideas with which the government disagrees. If we travel down this
road, our freedom to tell the government to go to hell will depend on the whims
of politicians playing for a political advantage.

Without question the most basic civil liberty, in the absence of which all other
liberties are defenseless, is the right to criticize the government. If we cannot
criticize government, we cannot change it and we cannot prevent its abuses. We
know from our painful experiences with McCarthyism and Vietnam the pitfalls
of the "America right or wrong" philosophy. The most important way in which
we can celebrate our liberty is to allow even the most obnoxious protesters to
present their ideas for consideration. As Senator Dcllcnger of Nebraska, a man
who lost a leg fighting for his country in Vietnam put it, legislation like this is
actually an ultimate victory for flag burners, making America "look just a little
silly, and a little less brave and little less free."



From the Desk of

Jamie Bollenbach
Executive Director, AkCLU
326 "L" Street Ste.B
Anchorage, AK
99501

December 4, 1989
Hello!

In the past two months, we saw monumental changes in
history - the spark of freedom igniting the most powerful
movement for individual liberty since the Second World
War. Just toda% | read that the hardline communist
leadership in East Germany has resigned, and we all
watched one of the greatest moments of the twentieth
century when the Berlin Wall, the stark symbol of the
state's power over the individual, collapsed with a joyful
celebration. In Poland, Hungary, Czechoslovakia, and the
Soviet Union itself, the desire for individual rights and
democracy is begining to overwhelm state supremecy.

| share their hope for democracy, for fundamental human
rights, for a constitution that guarantees rights instead
of neatly skipping over them. But | am reminded that it
can be easier to win freedom than to remain free.

| want to draw an connection hetween these events and the
continuing struggle for freedom here at home - in Alaska,
the American state that more than any other believes in
the freedom of the individual.

The people of Eastern Europe know too well that the lack
of enforceable constitutional protections against the
excesses of power leads directly to oppression.

With the U.S. Supreme Court's backtracking on privacy and



abortion rights, the proliferation of random urine
testing, and the President of the United States intent on
restricting the First Amendment by changing the
Constitution, our essential freedoms are constantly
threatened. Worse, the American public is being frightened
into th|nk|n% that their own constitutional rights are to
blame for all kinds of social problems. Many politicians
feed these fears shamelessly.

In a recent poll, J2% Americans support the police
searching homes without a warrant or any cause if they are
investigating illegal drug use.

Although | believe that most Americans understand and
agree with the principles of our constitution, our rights
can often get swept up in the politics of the moment.

As an FBI agent in Portland, Oregon commented:

"Americans are only willing to give up
constitutional rights because they have never
given up any before."”

Any East German, any Pole, any Czech, any Hungarian, any
South African can tell you about the consequences of
giving up rights.

Americans can encourage the world struggle for liberation
by remaining true to our ideals of freedom, ideals we can

easily for%et in the moment-to-moment world of politics
and law enforcement.

The Bill of Rights cannot rest like a dusty museum
exhibit. It must breathe freedom as we live it, it must
develop with the republic, its sprit must grow with
Americans themselves. Organizations like the AKCLU and
Alaskans like yourself can keep it alive and full.

SO WHAT ARE THE THREATS TO FREEDOM [N ALASKA?






regul?ﬂon on the accuracy of the test, or limits on what they
test for.

On these issues and more, the Alaska Civil Liberties Union
litigates, educates, and lobbies to protect constitutional
rights and promote the spirit of Alaskan liberty. We raise
issues and stand up for causes others are unable or
unwilling to take.

We learn time and time again that no government can

be trusted as the sole guardian of the rights of the
people.

| write today invite you to ioin the Alaska Civil
Liberties Union, and | am asking you to take the harder
road: to support the exercise rights for people you may
consider undeserving, as well as those same rights for
people you admire. | ask you to join one thousand other
Alaskans: friends, neighbors, feflow citizens of all
backgrounds who commit to protect rights for each and
every Alaskan.

The ACLU has been instrumental in making the Bill of
Rights a working reality for nearly seventy years. And
with your $20 donation, you can help us continue to keep
the|yrnted States of America the envy of a long-oppressed
world.

Thank you very much for Kour consideration. As always, if
you have any questions about ACLU membership or about our
program, please call me at 276-2258

If you are already a member of the ;\CLU and have not donated this year, please take
this opportunity to renew your membership. Joining the AKCLU also makes you a member of the
American C ivil Liberties Union.

We use a variety of mailing lists to recruit new members, and sometmes we mail more
than once to the same person because we do not have the staff or the equipment to carefully
screen every list. | regret any inconvienience this might cause.



FOR RELEASE MONDAY. MAY 14, 1990

GALLUP POLL RESLLTS CH
AVERICANS OPINIONS ON THE
AAG-BURNING ISSUE

Statistics just released to The American Legion by The Gallup
Organization, Inc. show that a significant majority of Americans support a
constitutional amendment to protect the United States Flag. The poll, which
was conducted from April 11 through May 2, and has a “maximum standard-error
rate of 2.7% at the 95% level of confidence,” reported that 71% favor a
narrowly drawn constitutional amendment; 73% do not believe such an amendment
would jeopardize their freedom of speech; and 570 would vote for or against an
elected official because of his position on this issue..

The questions asked and the responses, by percentage, follow.

1. Do you agree that burning the American flag should be protected under the
free speech guarantee of the First Amendment, or do you disagree that
burning the flag should be protected under the free speech guarantee of
the First Amendment?

Agree 2%
Disagree 2%
No Opinion )

2. On May 14th the Supreme Court 1s going to hear final arguments on the Flag
Protection Act of 1989, the law which was written to make flag burning a
crime. If the Supreme Court finds the Act to be unconstitutional would
you favor or oppose a narrow constitutional amendment that would allow
federal and state governments to make flag, burning illegal?

Favor 71%
Oppose 26%
No Opinion K4

i
3. Do you believe that a constitutional amendment outlawing flag burning
would place your freedom of speech in jeopardy?

Yes 2%
No 3%
Don't Know )

4. How strang is your opinion on the flag burning issue? On a 1 to 5 scale
where 5 means you completely made up your mind on your position on the
issue and 1 means you're unsure of your position on the issue, where would
you rate yourself regarding the flag burning issue?

1 Unsure of position %0
2 P
3 P
4 16%
5 Completely made up mind 63%



-5.- Please tell neyes or no if you would be likely to participate 1n the
following activities as a result of your position on the flag burning
issue. Would you be likely to:

A. Donate to a group that supported your position?

Yes 53]
No 44*
Don't Know 3*

B. Sign a petition that supported your position?

Yes 86*
No 13*
C. Vote for or against an elected official because of his position on the
issue?
Yes 57*
No 40*
Don't Know 3*

D. Do volunteer work for a group that supported your position?

Yes 44*
No 54*
Don't Know 2*
E. Write a letter to an elected official stating your position on the
issue?
Yes 65*
No 34*

For more information, please contact The American Legion, Public
Relations Division. Lew Wbod - 317-635-8411 or John Hanson - 202-861-2700.
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THE FLAG AMENDMENT

Mr. DOLE. Mr. President, earlier
tills week. the Supreme Court heard
oral argument on the constitutionality
Me so-called Flag Protection Act of

W ithin 8 weeks or so, the Supreme
Court will settle—once and for all—the
question of whether the flag statute
posses, or flunks, the constitutionality
test.

I've predicted that the Supreme
Court will affirm the two lower court
opinions striking down the statute.
Obviously, | am not a mindreader, and
| could be dead wrong on this one.

But what the critics can’t dispute Is
the simple fact that the American
people still—to this day—stand four-
square behind a constitutional amend-
ment to protect Old Glory from des-
ecration.

Last Friday, the American Legion of-

ficially released the results of a Gallup
poll testing the opinions of Americans
on the flag-burning issue. And the re-
sults show that Old Glory—as well a3
the constitutional amendment—have
won with landslide numbers.
e According to the poll, an overwhelm -
ing 72 percent of the American people
“disagree that burning the flag should
be protected under the free speech
guarantee of the first amendment;" 71
percent favor "a narrow constitutional
amendment that would allow Federal
and State governments to make flag-
burning Illegal,” Just like the amend-
ment that the Senate considered last
year.

And 73 percent of the American
people do not “believe that a constitu-
tional amendment would place our
freedom of speech In Jeopardy,” while
only 25 percent think it would.

So.despite what you may hear or
read In the media, the commitment of
the American people to a constitution-
al amendment remains as strong as
ever—almost a full year after the
Texas versus Johnson decision. And
this commitment will grow « even
stronger If. and when, the Supreme
Court finally strikes down the so-
called Flag Protection Act.

| commend the American Legion for
Its unrelenting work on behalf of the
constitutional amendment. And | com-
mend the legion for bringing the poll
results to the attention of their elect-
ed representatives In Congress.

Mr. President, |I.ask unanimous con-
tent that the text of the American
LcRlon poll results be printed In the
R ecord at this point.

There being no objection, the results
were ordered to be printed In the
R ecord, as follows:

CONGRESSIONAL RECORD — SENATE

he American Ldcjon,
Washmgton DC. Mav It, 1990

Dear Senator: Although it has been
almost a year since the Supreme Court's
controversial decision, 72 percent of the
American public still believes that burning
the American flag should not be a protected
form of free speech as guaranteed by the
Constitutions First Amendment. As a rein-
forcement of that belief, 71 percent of
Americans favor a narrowly-drawn constitu-
tional amendment to make flag burning ille-
gal. and 73 percent are convinced that such
an amendment would not Jeopardize their
freedom of speech.

These are only three findings of & recent
Gallup poll clearly showing that most
Americans are still enraged over the whole
matter of flag burning. In fact. 57 percent
of them stated their Intention to vote for or
against elected officials because of where
they stand on the Issue. These are not
“soft” opinions or attitudes because It was
also found that only 15 percent of the poll
participants expressed any uncertainty In
stating their positions.

The American Legion Is convinced that
this poll, conducted April 11 through May 2.
Is a clear Indicator of public opinion. We see
It as proof that Americans have considered
carefully all sides of the lIssue, they have
made up their minds, and they are demand,
Ing that flag burners be dealt with as law-
breakers.

A more detailed presentation of Ilhe
Gallup poll results Is enclosed for your
review.

Sincerely.
M.iles Eplin
National Commander.

GallufPollResults on Americans’
Opinions on the Flag-Durninc Issue

Statistics Just released to The American
Legion by The Gallup Organization. Inc.
show that a significant majority of Ameri-
cans support a constitutional amendment to
protect the United Stales flag. The poll,
which was conducted from April 11 through
May 2. and has a "maximum standard-crror
rate of 2.7 percent at th.: S5 percent level of
confidence, “reported that 71 percent favor
a narrowly drawn constitutional amend-
ment: 73 percent do not believe such an
amendment would Jeopardize their freedom
of speech: and 57 percent Would vote for or
against an elected official because of his po-
sition on thisisuc.

The questions asked and the responses, by
percentage, follow.

1. Do you agree that burning the Ameri-
can flag should be protected under the free
speech guarantee of the First Amendment
or do you disagree that burning the flag
should be protected under the free speech
guarantee of the First Amendment?

Agree. 25 percent; disagree, 72 percent; no
opinion, 2 percent.

2. On May 14th the Supreme Court Is
going to hear final arguments on the Flag
Protection Act of 1S89. the law which was
written to make flag burning acrime. If the
Supreme Court finds the Act to .» unconsti-
tutional would you favor or oppose a narrow
constitutional amendment that would allow
federal and stale governments to make flag
burning lllegal?

Favor, 71 percent; oppose, 28 percent; no
opinion, 3 percent.

3. Do you believe that a constitutional
amendment outlawing flag burning would
place your freedom of speech In Jeopardy?

S GBT

Yes. _25 percent; No, 73 percent; ¢
know. 2 percent.

4. How strong Is your opinion on the
burning Issue? On a | to 5 scale whe
means you completely made up your r
on your position on the Issue and | m
you're unsure of your position on the t
where would you rate yourself regar
the flag burning Issue?

(1) Unsure of position. 3 percent; C
percent; (3). 9 percent: (4>. 18 percenL
completely made up mind, 88 percent.

5. Please tell me yes or no If you woul
likely to participate In the following U
ties as a result Of your position on the
burning Issue. Would you be likely to:

A. Donate to a group that supported ;
position?

Yes. 53 percent; No. 44 percent; d
know. 3 percent.

B. Sign a petition that supported your
sltlon?

Yes. 88 percent: No, 13 percent.

C. Vote for or against an elected off.
because of his position on the Issue?

Yes. 57 percent; No. 40 percent; d
know. 3 percent.

D. Do volunteer work for. a group
supported your position?

Yes. 44 percent: No. 54 percent; r.
know. 2 percent.

E. Write a letter to an elected official s
Ing your position on the Issue?

Yes, 65 percent: No, 31 percent.
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