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HO US E CS FO R  CS FOR  SENATE B IL L  NO . 329 (FINANCE) 

IN  THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE FINANCE COMMITTEE
Offered:Referred:
Sponsors): SENATORS POURCHOT, Sturgulewski, Duncan, Collins, Pearce, Rodey, Kerttula, Craft, Uehling,Shultz, Ellason
REPRESENTATIVES Donley, Navarre, Ulmer

A BELL

FOR AN A CT  E N T IT LE D

1 "An Act establishing the Alaska State Pension Investment Board; relating to management

2 and investment of state pension funds, receipts of the supplemental employee benefits

3 program, receipts of the deferred compensation program, and other state funds; and 

!! 4 providing for an effective date."

5 BE IT  E N A C T ED  BY T H E  LEG IS LA TU R E  OF T H E  STATE O F ALASKA:

6
7
8 

9
10
11
12

113
114

* Section 1. AS 37.10 is amended by adding new sections to read:
A R T ICLE  5. ALASKA STATE PENSION IN VESTM EN T BOARD.

Sec. 37.10.210. ALASKA STATE PENSION IN VES TM EN T  BOARD, (a) There is 
established the Alaska State Pension Investment Board in the Department of Revenue. The 

purpose of the board is to provide prudent and productive management and investment of state 
pension funds and, upon agreement with the commissioner of the department or the fiduciary 

responsible for the fund, of other state funds.
(b) The board consists of eight trustees. Two of the trustees shall be elected by the 

members of the public employees’ retirement system from the membership of the system.

-1- H C S  CSSB 329(FIN)
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20
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21
22
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23II
24
I
■25
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!
27
i

28

1

29

30

31

Nominations may be made by the Public Employees’ Retirement Board or by petition signed by 

at least 10 persons eligible to vcte in the election. One of the trustees elected from the 
membership of the public employees’ retirement system must be a participant in the supplemental 
employee benefits program established under AS 39.30.150 - 39.30.180. Two of the trustees 
shall be elected by the members of the teachers’ retirement system from the membership of the 
system. Nominations may be made by the Teachers’ Retirement Board or by petition signed by 

at least 10 persons eligible to vote in the election. The governor shall appoint three trustees. At 
least one of the appointed trustees must represent employers, other than the state, who participate 

in one of the retirement systems. The appointed trustees must have business and investment 
experience. The commissioner of revenue serves as a trustee.

(c) The appointed and elected trustees shall serve for staggered terms of four years and 

may be reappointed or reelected to the board.
(d) The governor may, by written notice to ‘he trustee, remove an appointed trustee for 

cause. The Public Employees’ Retirement Board ir  : y ,  by written notice to the trustee, remove 

a member elected from the membership of that retirement system for cause. The Teachers’ 
Retirement Board may, by written notice to the trustee, remove a member elected from the 
membership of that retirement system for cause. After a trustee receives written notice of 
removal, the trustee may not participate in board business and may not be counted for purposes 
of establishing a quorum.

(e) A vacancy on the board of trustees shall be promptly filled in the same manner as 
the seat was originally filled. A person filling a vacancy holds office for the balance of the 
unexpired term of the person’s predecessor. A vacancy on the board does not impair the 
authority of a quorum of the board to exercise all the powers and perform all the duties of the 
board.

(f) The board of tr .stees shall annually elect a chair from among its members.
(g) Five trustees constitute a quorum for the transaction of business and the exercise of 

the powers and duties of the board.
(h) A trustee may not designate another person to serve on the board in the absence of 

the trustee.
(i) The board shall adopt a policy concerning investment education for trustees.
Sec. 37.10.220. POWERS AND DUTIES OF THE BOARD, (a) The board shall

H C S  C S S B  329(FIN) -2-
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(1) hold regular and special meetings at the call of the chair or of at least four
members;

(2) establish investment policies for the funds for which it is responsible after 
reviewing recommendations from the investment advisory council and the Department of 
Revenue;

(3) submit long-range and quarterly investment reports to the Legislative Budget 
and Audit Committee;

(4) report to the governor, the legislature, and employers participating in the 
retirement systems by the first day of each regular legislative session concerning the investment 
of funds for which the board is responsible, including financial and investment policies 

established by the board, and enclose a summary of the most recent performance evaluations of 
the funds managed by the board;

(5) contract with external performance evaluators to review the performance of 
each fund for which the board is responsible and report each year on the fund’s condition to the 
board of trustees and to the other appropriate boards;

(6) engage independent certified public accountants to perform an annual audit 
of each of the funds for which the board is responsible and to report to the board with the results 
of the audit;

(7) review the actuarial earnings assumption for each fund for which the board 

is responsible every two years and report its findings and recommendations to the appropriate 

board or agency;
(8) after reviewing the recommendations from the Department of Revenue and 

the a lvisory council, select and retain the external investment managers and custodians for the
funds managed by the board;

/
(9) develop an annual operating budget plan and present it to the Department of 

Revenue, the office of management and budget, and the legislature.
(b) The board may

(1) employ outside investment advisors to review investment policies and make 

recommendations to the board;
(2) employ legal counsel subject to the approval of the attorney general;
(3) contract for services necessary to carry out its powers and duties;

'■ -3-
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1 (4) enter into an agreement with the commissicr-r of the department or the
2 fiduciary responsible for another state fund to assume fiduciary or management responsibilities
3 for investing the other state fund;
4 (5) do all acts necessary to carry out the powers expressly granted or necessarily
5 implied in this chapter.
6 (c) The board shall meet annually, either joindy or separately, with the Public
7 Employees’ Retirement Board, the Teachers’ Retirement Board, and the Department of
8 Administration to review benefit administration of each of the retirement systems and of the
9 employee benefits program established under AS 39.30.150 - 39.30.180 and the deferred

10 compensation program under AS 39.45. The Department of Administration and each retirement
11 board shall report to the investment board on benefit administration and other issues for that
12 retirement system or program that may affect the investment and management of the fund.
13 (d) The chair of the board shall appoint a trustee to present the board’s position to
14 legislative committees when the committees are considering the board’s operating budget. The
15 board is otherwise subject to AS 37.07.
16 Sec. 37.10.230. CONFLICTS OF INTEREST, (a) Trustees are subject to the provisions
17 of AS 39.50.
18 (b) If  a trustee acquires, owns, or controls an interest, direct or indirect, in an entity or
19 project in which assets under the control of the board are invested, the trustee shall immediately
20 disclose the interest to the board. The disclosure is a matter of public record and shall be
21 included in the minutes of the board meeting next following the disclosure. The board shall
22 adopt regulations to restrict trustees from having a substantial interest in an entity or project in
23 which assets under the control of the board are invested.
24 Sec. 37.10.240. REGULATIONS AND OPEN MEETINGS, (a) The board may adopt
25 regulations to implement AS 37.10.210 - 37.10.390. Regulations adopted by the board are not
26 subject to the Administrative Procedure Act (AS 44.62). The board shall adopt regulations
27 required by AS 36.30.015(f) relating to procurement. The board shall comply with the
28 requirements of AS 44.62.310 - 44.62.312.
29 (b) Notwithstanding (a) of this section, a regulation adopted under AS 37.10.210 -
30 37.10.390 shall be published in the Alaska Administrative Register and Alaska Administrative
31 Code for informational purposes. A regulation adopted under this section shall conform to the

H C S  CSSB 329(FIN) -4-
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1 style and format requirements of the drafting manual for administrative regulations that is
2 published under AS 44.62.050.
3 (c) At least 30 days before the adoption, amendment, or repeal of a regulation under this
4 chapter, the board shall provide notice of the action that is being considered. The notice must
5 include publication in one or more newspapers of general circulation in each judicial district of
6 the state.
7 (d) A regulation adopted under this chapter takes effect 30 days after adoption by the
8 board unless a later effective date is stated in the regulation.
9 (e) Notwithstanding the other provisions of this section, a regulation may be adopted,

10 amended, or repealed, effective immediately, as an emergency regulation. For an emergency
11 regulation to be effective the board must find that the immediate adoption, amendment, or repeal
12 of the regulation is necessary. The board shall, within 10 days after adoption of an emergency
13 regulation, give notice of the adoption under (c) of this section. An emergency regulation
14 adopted under this subsection may not remain in effect past the date of the next regular meeting

15 of the board unless the board complies with the procedures set out in this section and adopts the
16 regulation as a permanent regulation.
17 (f) In this section, "regulation1' has the meaning given in AS 44.62.640(a).
18 Sec. 37.10.250. COMPENSATION OF TRUSTEES. Trustees, other than trustees who
19 are employees of the state or a political subdivision of the state, receive an honorarium of $150

!|20 for each day spent at a meeting of the board or at a meeting of a subcommittee of the board or
;:21 at a public meeting as a representative of the board. Trustees who are state employees are
I
:|22 entitled to administrative leave for service as a trustee. Trustees who are employees of a political
23  subdivision of the state are entitled to leave benefits provided by their employers comparable to

il■ i
‘24 those provided to state employees for service as a trustee. Trustees are entitled to per diem and
:25 travel expenses authorized for boards and commissions under AS 39.20.180.
26 Sec. 37.10.260. STAFF, (a) The Department of Revenue shall provide staff for the

|*27 board.
|j28 (b) The board may designate a trustee or an officer or employee of the Department of
||29 Revenue to be responsible for signing on behalf of the board a deed, contract, or other document
■30 that must be executed by or on behalf of the board.
31 Sec. 37.10.270. IN VESTM EN T ADVISORY COUNCIL, (a) The board shall appoint

-5-
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1 an investment advisory council composed of at least three and not more than five members.
2 Members of the council shall possess experience aud expertise in financial investments and
3 management of investment portfolios for public, corporate, or union pension benefit funds,
4 foundations, or endowments.
5 (b) Members of the council serve at the pleasure of the board for staggered terms of three
6 years.

7 (c) The board shall establish the compensation of members of the council. Members of
8 the council are entitled to per diem and travel expenses authorized for boards and commissions
9 under AS 39.20.180.

10 (d) The council shall
11 (1) review the investments made by the board;
12 (2) make recommendations to the board concerning the board’s investment
13 -policies, investment strategy, and investment procedures;
14 (3) advise the board on selection of performance consultants and on the form and

15 content of annual repons;
16 (4) provide other advice as requested by the board.
17 (e) With approval of the board, the council may contract with other state agencies to
18 provide investment advice.
19 Sec. 37.10.280. INSURANCE. The uoard shall ensure that trusteed assets and its ownt

services are protected. The board may purchase insurance or provide for self-insurance retention 

in amounts recommended by the commissioner of rev .nue and approved by the board to cover 
the acts, including fiduciary acts, errors, and omissions of its board members and agents. Insur­
ance must protect the board and the state from liability to others and from loss of trusteed assets
due to the acts or omissions of the trustees.

Sec. 37.10.290. EXEM PTION FROM TAXATION. Except as provided in 

AS 29.45.030(a) for property acquired through foreclosure or deed in lieu of foreclosure, the 
board and all properties at any time owned by it, managed by it, or held by it in trust, and the 
income from those activities, are exempt from all taxes and assessments in the state. A ll security, 
instruments issued by the board and income from them are exempt from all taxes and 

assessments in the state, including transfer taxes.
Sec. 37.10.300. LIM ITATIONS. The board may not engage in commercial banking

20J
21•,1
11

ii
23

ii

•:24
;l.;|25
i
jl26
j *
j<28
I29
•30'I.1
31
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25
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27I
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activity or private trust activity. The board may not act as a depository or trustee for a private 

person, association, or corporation. The board may not act as a lender to a private person, 
association, or corporation of money from any source except state funds under management by 

the board.
Sec. 37.10.390. DEFIN ITIONS. In AS 37.10.210 - 37.10.390, unless the context 

otherwise requires,
(1) "board" means the board of trustees of the Alaska State Pension Investment

Board;
(2) "retirement systems" means the teachers’ retirement system, the judicial 

retirement system, the Alaska National Guard and Alaska Naval M ilitia retirement system, and 

the public employees’ retirement system.
* Sec. 2. AS 14.25.035(d) is amended to read:

(d) The commissioner of administration shall report to the board concerning the condition 

and administration of the system. The reports shall be distributed to the members of the system. 
The Alaska State Pension Investment Board [COMMISSIONER OF REVENUE] shall provide 

reports to the board on the condition and investment performance of the teachers’ retirement trust 
fund including a summary of an annual external performance review.

* Sec. 3. AS 14.25.035 is amended by adding a new subsection to read:
(j) The board shall adopt regulations for the election of trustees to the Alaska State 

Pension Investment Board and for removal from the investment board of trustees elected from 

the system.
* Sec. 4. AS 14.25.180 is amended to read:

Sec. 14.25.180. M A N A G EM EN T  AND IN VESTM EN T OF FUND, (a) The Alaska 

State Pension Investment Board [COMMISSIONER OF REVENUE] is the [TREASURER OF 

T H E  SYSTEM AND THE] fiduciary of the fund. In managing the fund, the Alaska State 

Pension Investment Board [COMMISSIONER OF REVENUE] shall
(1) consider the status of the fund’s investments and the system’s liabilities on 

both a current and a probable future basis;
(2) determine the appropriate investment objectives for the fund;
(3) establish investment policies aimed at achieving the objectives; and
(4) act only in regard to the best financial interests of the system’s plan and

-7- H C S  CSSB 329(FIN)
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1 beneficiaries.
2 (b) The Alaska State Pension Investment Board [COMMISSIONER OF R EVENUE]
3 may invest the fund on the basis of probable total rate of return without regard to the distinction
4 between principal and income or to the generation of income.
5 (c) In carrying out investment duties under this chapter, the Alaska State Pension
6 Investment Board [COMMISSIONER OF REVENUE] has the same powers and duties in regard
7 to the teacher’s retirement trust fund as are provided in AS 37.10.071, except that the standard
8 of prudence that the board [COMMISSIONER] must obey under AS 37.10.071(c) shall be in
9 regard to the management of large trust investments rather than large investments.

10 * Sec. S. AS 14.25.200(a) is amended to read:
11 (a) Except as provided in AS 29.45.030(a)(1). member [MEMBER] contributions and
12 other amounts held in the system on behalf of a member or other person who is or may become
13 eligible for benefits under the system are exempt from Alaska state and municipal taxes and are
14 not subject to anticipation, alienation, sale, transfer, assignment, pledge, encumbrance, or charge
15 of any kind, either voluntary or involuntary, before they are received by the person entitled to
16 the amount under the terms of the system, and any attempt to anticipate, alienate, sell, transfer,

' 17 assign, pledge, encumber, charge, or otherwise dispose of any right to amounts accrued in the
•18 system is void. However, a member’s right to receive benefits may be assigned under a qualified
19 domestic relations order.
20 * Sec. 6. AS 22.25.048(c) is amended to read:
21 (c) The Alaska State Pension Investment Board [COMMISSIONER OF R EVEN U E!
22 is the [TREASURER OF THE  SYSTEM AND THE] fiduciary of the fund a±.d has the same
23 powers and duties under this section in regard to the judicial retirement trust fund as are provided
24 in AS 14.25.180.
25 * Sec. 7. AS 26.05.228(c) is amended to read:
I
26 (c) The Alaska State Pension Investment Board [COMMISSIONER OF R EV EN IIE ]
27 is the [TREASURER OF THE  SYSTEM AND THE] fiduciary of the fund and has the same
28 powers and duties under this section in regard to the fund as are provided under AS 14.25.180.

:!29 * Sec. 8. AS 36.30.015(f) is amended to read:i|
30 (f) The board of directors of the Alaska Housing Finance Corporation, notwithstanding
!
31 AS 18.56.088, and the board of directors of the Alaska State Housing Authority shall adopt

H C S  CSSB 329(FIN) -8-
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1 regulations under the Administrative Procedure Act (AS 44.62) and the board of trustees of the
2 Alaska State Pension Investment Board shall adopt regulations under AS 37.10.240 to

3 govern the procurement of supplies, services, professional services, and construction for the
4 respective public corporations and board. The regulations must
5 (1) reflect competitive bidding principles and provide vendors reasonable and
6 equitable opportunities to participate in the procurement process; and
7 (2) include procurement methods to meet emergency and extraordinary
8 circumstances.
9 * Sec. 9. AS 36.30.850(b)(15) is amended to read:

10 (15) a contract that is a delegation, in whole or in part, of investment powers held
11 by the commissioner of revenue under [AS 14.25.180,] AS 14.40.400, AS 14.42.200, 14.42.210,
12 AS 18.56.095, [AS 22.25.048, AS 26.05.228,] AS 37.10.070, 37.10.071, or AS 37.14 [, OR
13 AS 39.35.080];
14 * Sec. 10. AS 36.30.990(1) is amended to read:
15 (1) "agency"
16 (A) means a department, institution, board, commission, division,
17 authority, public corporation, the Alaska Pioneers’ Home, or other administrative unit of
18 the executive branch of state government;IJ
:19 (B) does not include
i

;20 (i) the University of Alaska;
i
21 (ii) the Alaska State Housing Authority;

j .

22 (iii) the Alaska Railroad Corporation;
i
73 (iv) the Alaska Housing Finance Corporation;
j24 (v) a regional Native housing authority created under AS 18.55.996
25 [,] or a regional electrical authority created under AS 18.57.020;
26 (vi) the Alaska Aerospace Development Corporation;
27 (viil the Alaska State Pension Investment Board:
28 * Sec. 11. AS 37.05.146 is amended to read:
29 Sec. 37.05.146. D EF IN IT IO N  OF PROGRAM RECEIPTS. In AS 37.05.142 - 37.05.146
30 and AS 37.07.080. "program receipts" means fees, charges, income earned on assets, and other
31 state money received by a state agency in connection with the performance of its functions; all
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2

program receipts except the following are general fund program receipts:
(1) federal receipts;

(2) University of Alaska receipts (AS 14.40.491);
(3) individual, foundation, or corporation gifts, grants, or bequests that by their 

terms are restricted to a specific purpose;
(4) receipts of the following funds:

(A) highway working capital fund (AS 44.68.210);
(B) correctional industries fund (AS 33.32.020);
(C) loan funds;
(D) international airport revenue fund (AS 37.15.430);
(E) funds managed by the AJaska State Housing Authority (AS 18.55.020), 

the Alaska Housing Finance Corporation (AS 18.56.020), the Alaska Railroad Corporation 

(AS 42.40.010), the Municipal Bond Bank Authority (AS 44.85.020), the Alaska 

Aerospace Development Corporation (AS 14.40.821), or the Alaska Industrial 
Development and Export Authority (AS 44.88.020);

(F) fish and game fund (AS 16.05.100);
(G) school fund (AS 43.50.140);
(H) training and building fund (AS 23.20.130);
(I) retirement funds (AS 14.25, AS 22.25, AS 26.05.222, AS 39.35, and 

former AS 39.37);
(J) permanent fund (an. IX, sec. 15, Alaska Constitution);
(K) public school fund (AS 37.14.110);
(L) second injury fund (AS 23.30.040);
(M) fishermen’s fund (AS 23.35.060);
(N) FICA  administration fund (AS 39.30.050)^
(O) receipts of the employee benefits program established under AS 3930.150 -

39.30.180;
(PI receipts of the deferred compensation program established under

AS 39.45.
* Sec. 12. AS 37.10.071 is amended to read:

Sec. 37.10.071. IN VESTM EN T POWERS AND DUTIES, (a) In making investments

H C S  CSSB 329(FIN) -10-
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l under this section, the fiduciary of a state fund [COMMISSIONER OF REVENUE1 shall
2 (1) act as official custodian of cash and investments by securing adequate and safe
3 custodial facilities for them;
4 (2) receive all items of cash and investments;
5 (3) collect and deposit the principal of and income from owned or acquired
6 investments;
7 (4) invest and reinvest the assets in accordance with this section;
8 (5) receive and spend appropriations to cover the cost of the exercise of duties
9 under this section;

10 (6) exercise the powers of an owner with respect to the assets;
11 (7) perform all acts, not prohibited by this section, whether or not expressly
12 authorized, that the fiduciary TCOMMISSIONERl considers necessary or proper in administerina
13 the assets;
14 (8) maintain accounting records in accordance with generally accepted
15 [INVESTMENT] accounting principles;
16 (9) engage an independent certified public accountant to conduct an annual audit
17 of the financial condition and investment transactions;

I18 (10) enter into and enforce contracts or agreements considered necessary,
!
19 convenient, or desirable for the investment purposes of this section; and
20 (11) when choosing to acquire or dispose of investments, secure competitive
21 national or international market rates or prices, or the equivalence of those rates or prices in the
22 judgment of the fiduciary [COMMISSIONERS
23 (b) Under this section, the fiduciarv of a state fund or the fiduciary’s
24 [COMMISSIONER OR THE COMMISSIONER’S] designee may

■■■25
:i

(1) delegate investment, custodial, or depository authority on a discretionary or
26 nondiscretionaiy basis to officers or employees of the state or to independent firms, banks,

i

27 financial institutions, or trust companies M bv designation through appointments, contracts, or

i 28 letters of [OR] authority;
i.
1
29 (2) acquire or dispose of investments either directly, indirectly, or through

1
•30 investment pools or trusts, by competitive or negotiated agreements, contracts, or auctions, in

j
i
31 public or private markets;

\
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(3) concentrate or diversify investments as the fiduciary [COMMISSIONER] 
considers appropriate to increase the probable total rate of return or to decrease the overall 
exposure to potentially adverse market value risks;

(4) protect the market value or the rate of return of the investments by entering 

into forward agreements to buy or sell assets at a future date as a hedge against existing held 

assets or as a precommitment of future cash flows;
(5) lend assets, under an agreement and for a fee, against deposited collateral of 

equivalent market value;
(6) borrow assets on a short-term basis, under an agreement and for a fee, against 

the deposit of collateral consisting of other assets in order to accommodate temporary cash or 
investment needs;

(7) hold investments in bearer or registered form in the name of the state, a fund, 
or nominees authorized by the fiduciary [COMMISSIONER];

(8) utilize consultants, advisors, custodians, investment services, and legal counsel 
for assistance in investment matters on either a continuing or a limited-term basis and with or 
without compensation;

(9) declare records to be confidential and exempt from AS 09.25.110 and 

09.25.120 if the records contain information that discloses the particulars of the business or the 
affairs of a private enterprise, investor, borrower, advisor, consultant, counsel, or manager.

(c) In exercising investment, custodial, or depository powers or duties under this section, 
the fiduciary of a state fund shall applv the prudent investor rule and exercise the fiduciary
duty in the sole financial best interest of the fund entrusted to the fiduciary. Among 

beneficiaries of a fund, the fiduciaries shall treat beneficiaries with impartiality
[COMM ISSIONER SHALL EXERCISE THE JUDGM ENT AND CARE UNDER  THE  

CIRCUM STANCES TH EN  PREVA ILING  THAT AN INSTITUTIONAL INVESTOR OF 

ORDINA RY  PROFESSIONAL PRUDENCE, DISCRETION, AND IN TELL IG EN C E  

EXERCISES IN  M A N A G IN G  LARGE INVESTMENTS W ITH  CONSIDERATION FOR THE  

PURPOSE OF THE FUND, THE INVESTM ENT OBJECTIVES, THE  CO N TINU IN G  

DISPOSITION OF THE FU N D ’S INVESTMENTS, AND THE PROBABLE SAFETY OF THE  

CAPITAL AS W E L L  AS TH E  PROBABLE IN VESTM EN T RETURNS].
(d) In exercising investment, custodial, or depository powers or duties under this section,
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the fiduciary or the fiduciary’s [COMMISSIONER OR A] designee [OF TH E  

COMMISSIONER] is liable for a breach of a duty that is assigned or delegated under this 
section, or under AS 14.25.180, AS 14.40.400(b), AS 37.10.070, AS 37.14.110(c), 37.14.160, 
37.14.170, or AS 39.35.080. However, the fiduciary or the [COMM ISSIONER OR TH E  

COM M ISS IONER ’S] designee is net liable for a breach of a duty that has been delegated to 

another person if  the delegation is prudent under the applicable standard of prudence set out in 

statute or if  the duty is assigned by law to another person, except to the extent that the fiduciary 

[COMMISSIONER] or designee
(1) knowingly participates [PARTICIPATE] in, 6r knowingly undertakes to 

conceal, an act or omission of another person [,] knowing that the act or omission is a breach of 

that person’s duties under this chapter,
(2) by failure to comply with this section in the administration of specific 

responsibilities, enables another person to commit a breach of duty; or
(3) has knowledge of a breach of duty by another person, unless the fiduciary 

[COMMISSIONER] or designee makes reasonable efforts under the circumstances to remedy the 
breach.

(e) The state shall defend and indemnify the fiduciary [COMMISSIONER] or an officer 
or employee of the state against liability under (d) of this section to the extent that the alleged 

act or omission was performed in good faith and was prudent under the applicable standard of 

prudence.
(f) In this section, "fiduciary of a state fund" or "fiduciary11 ["COMMISSIONER OF 

REVENUE" OR "COMMISSIONER"] means
(1) the commissioner of revenue for investments under [AS 14.25.180 OR] 

AS 37.10.070; [OR]
(2) with respect to the Alaska State Pension Investment Board, for 

investments under AS 14.25.180,
(A) each trustee who serves on the board of trustees: and
(B) anv other person who exercises control or authority with respect 

to management or disposition of assets for which the board is responsible or who
gives investment advice to the board; or

13) the person or body provided by law to manage the investments [,] for

-13- H C S  CSSB 329(FIN)
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1 investments not subject to AS 14.25.180 or AS 37.10.070.
2 * Sec. 13. AS 37.14.160 is amended to read:

3 Sec. 37.14.160. DUTIES OF THE  COMMISSIONER OF R EVEN UE. The commissioner
4 of revenue is the treasurer of the trust fund created in AS 37.14.110 and shall
5 (1) in carrying out investment duties under this section, exercise the same
6 powers and duties established for the Alaska State Pension Investment Board in
7 AS 14.25.180(c);
8 (2) deposit the principal and income from investments in separate principal and
9 income accounts for the fund;

10 (3) invest and maintain accounting records that distinguish between the principal
11 and income of the fund;
12 (4) provide reports to the board established under AS 37.14.120 on the condition
13 and investment performance of the fund.
14 * Sec. 14. AS 39.30 is amended by adding a new section to read:
15 Sec. 39.30.175. IN VES TM EN T  OF BENEFIT  PROGRAM RECEIPTS, (a) The Alaska
16 State Pension Investment Board is the fiduciary of the mandatory receipts, under
17 AS 39.30.150(a), of the employee benefits program established under AS 39.30.150 - 39.30.180
18 and has the same powers and duties concerning the management and investment in regard to
:19 those receipts as are provided under AS 14.25.180.
‘l
20 (b) The board may provide a range of investment options and permit a participant or

i
i

21 beneficiary of the program to exercise control over the assets in the individual employee annuity
•i

22 account established under AS 39.30.150(a). If the board offers investment options, and if a
23 participant or beneficiary exercises control over the assets in the individual employee annuity

i:24 account,
!i
;25 (1) the participant or beneficiary is not considered a fiduciary for any reason on
j'26 the basis of exercising that control; and
.27 (2) a person who is otherwise a fiduciary is not liable under this section for any
28 loss, or by reason of any breach, that results from the individual’s exercise of control.
29 (c) If the board is considering entering into a contract or modifying an existing contract
30 concerning the management or investment of the mandatory receipts of the supplemental
J31 employee benefits program, the board shall consult with the commissioner of administration
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1 before making a decision on the issue.
(d) The board shall develop a contingency plan that addresses the board's response to 

possible future investment problems.
(e) Except to the extent clearly set out in the terms of the plan document offered by the

employer to the employee, the employer is not liable to the employee for investment losses if  the
prudent investment standard has been met

(f) In this section, "board" means the Alaska State Pension Investment Board.
* Sec. 15. AS 39.35.020 is amended to read:

Sec. 39.35.020. ADM INISTRATION. The commissioner of administration is responsible 

for the administration of the system and for carrying out this chapter. In addition* the 
commissioner shall

(1) maintain the accounts of the system;
(2) make payments for the various purposes specified;
(3) submit periodic repons or statements of account that are needed;
(4) issue a statement of account to an employee requesting it showing the amount 

of the employee’s contributions to the system;
(5) as soon as possible after the close of each fiscal year, and not later than six 

months after the close of each fiscal year, send to the governor, the legislature, and the board an 

annual statement on the operations of the system containing
(A) a balance sheet;
(B) a statement of income and expenditures for the year,
(C) a report on an actuarial valuation of its assets and liabilities;
(D) a summary of assets held in the pension fund listed by the categories

of investment, as provided by the Alaska State Pension Investment Board 

[COMMISSIONER OF REVENUE];
(E) other statistical financial data that are necessary for a proper 

understanding of the financial condition of the system and the result of its operations;
(6) establish a public employees retirement trust fund in which the assets of the 

system shall be deposited and held;
(7) engage an independent certified public accountant to conduct an annual audit 

of the system’s accounts and the annual report of the system’s financial condition and activity;
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(8) report to the board concerning the condition and administration of the system 

and distribute the report to the members of the system.
* Sec. 16. AS 39.35.040 is amended by adding a new paragraph to read:

(11) adopt regulations for the election of trustees to the Alaska State Pension 

Investment Board and for removal from the investment board of trustees elected from the system.
* Sec. 17. AS 39.35.080 is amendecPto read:

Sec. 39.35.080. DUTIES OF THE ALASKA STA TE PENS ION  IN V E S T M E N T  

B O A R D  [COMMISSIONER OF REVENUE], The Alaska State Pension Investment Board 

[COM M ISSIONER OF REVENUE] is the [TREASURER OF THE SYSTEM A ND  THE] 
fiduciary of the fund. The board [COMMISSIONER] has the same powers and duties 

established under this chapter in regard to the fund as are provided in AS 14.25.035(d) and 

14.25.180.
* Sec. 18. AS 39.35.500 is amended to read:

Sec. 39.35.500. SAFEGUARD OF EM PLO YEE FUNDS H ELD  BY  THE SYSTEM. 
Except as provided in AS 29.45.030(a)(1)(D), employee [EMPLOYEE] contributions and other 
amounts held in the system are exempt from Alaska state and local taxes. Amounts held on 

behalf of, or payable to, any employee or other person who is or may become eligible for 
benefits under the system are not subject to anticipation, alienation, sale, transfer, assignment, 
pledge, encumbrance, or charge of any kind, either voluntary or involuntary, before being 

received by the person entitled to the amount under the terms of the system. An attempt to 
anticipate, alienate, sell, transfer, assign, pledge, encumber, charge, or otherwise dispose of a 
right to amounts held under the system is void. However, an employee’s right to receive benefits 

may be assigned under a qualified domestic relations order.
* Sec. 19. AS 39.45.030(a) is repealed and reenacted to read:

(a) The Alaska State Pension Investment Board is authorized, subject to contracts with 

individual employees, to invest the funds held under a deferred compensation program. The 

board has the same powers and duties concerning the management and investment in regard to 
those funds as are provided under AS 14.25.180.

* Sec. 20. AS 39.45.030 is amended by adding new subsections to read:
(c) The board may provide a range of investment options and permit a participant or 

beneficiary of the program to exercise control over the assets in the individual’s account. If  the
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board offers investment options, and if a participant or beneficiary exercises control over the 
assets in the individual’s account,

(1) the participant or beneficiary is not considered a fiduciary for any reason on 

the basis of exercising that control; and
(2) a person who is otherwise a fiduciary is not liable under this section for any 

loss, or by reason of any breach, that results from the individual’s exercise of control.
(d) If  the board is considering entering into a contract or modifying an existing contract 

concerning the management or investment of funds of the deferred compensation program, the 
board shall consult with the commissioner of administration before making a decision on the 
issue.

(e) The board shall develop a contingency plan that addresses the board’s response to 

possible future investment problems.
(f) Except to the extent clearly set out in the terms of the plan document offered by the 

employer to the employee, the employer is not liable to the employee for investment losses if  the 
prudent investment standard has been met.

(g) In this section, "board" means the Alaska State Pension Investment Board.
* Sec. 21. AS 39.50.200(b) is amended by adding a new paragraph to read:

(54) Alaska State Pension Investment Board (AS 37.10.210).
* Sec. 22. AS 44.25.020 is amended to read:

Sec. 44.25.020. DUTIES OF DEPARTMENT. The Department of Revenue shall
(1) enforce the tax laws of the state;
(2) collect, account for, have custody of, invest, and manage all state funds and

all revenues of the state except revenues incidental to a program of licensing and regulation
carried on by another state department and funds managed and invested bv the Alaska State 

Pension Investment Board:
(3) register cattle brands;
(4) supply necessary clerical and administrative services for the Alcoholic 

Beverage Control Board; [AND]

(5) invest and manage the balance of the power development fund in accordance 

with AS 44.83.386j.
66) in accordance with the policies established bv the board of trustees of the
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1 Alaska State Pension Investment Board, collect, account for, have custody of, invest, and
2 manage the state funds for which the board is responsible.
3 * Sec. 23. AS 44.25 is amended by adding a new section to read:
4 Sec. 44.25.028. CO N FL ICT  OF INTEREST FOR ALASKA STATE PENSION
5 IN VES TM EN T  BOARD, (a) The commissioner of revenue may designate employees of the
S department who are subject to the provisions of AS 39.50 because of their responsibility for
7 participating in the management or investment of the funds for which the Alaska State Pension
5 Investment Board is responsible.
? (b) If  an officer or employee of the department with responsibility for funds for which
) the Alaska State Pension Investment Board is responsible acquires, owns, or controls an interest,
L direct or indirect, in an entity or project in which assets under the control of the board are
I  invested, the officer or employee shall immediately disclose the interest to the board. The
J disclosure is a matter of public record and shall be included in the minutes of the board meeting
I next following the disclosure. The commissioner shall adopt regulations to restrict officers and
j employees of the department from having a substantial interest in an entity or project in which
> assets under the control of the board are invested.
J (c) Failure to comply with the requirements of this section or regulations enacted under
1 it is grounds for termination of employment.

j-19 * Sec. 24. AS 39.45.030(b) is repealed.
;!
20 * Sec. 25. TRANSITION. A ll litigation, hearings, investigations, and other proceedings pending
21 under a law amended or repealed by this Act, or in connection with functions transferred by this Act,

if

22 continue in effect and may be continued and completed notwithstanding a transfer, amendment, or repeal 
|23 provided for in this Act. Orders and regulations issued or adopted under authority of a law amended 

124 or repealed by this Act remain in effect for the term issued, or until revoked, vacated, or otherwise 

jj25 modified under the provisions of this Act. A ll contracts, rights, liabilities, and obligations created by
126 or under a law amended or repealed by this Act, and in effect on the effective date set out in sec. 30 ofil
27  this Act, remain in effect notwithstanding this Act’s taking effect. Records, equipment, and other 

! property of agencies of the state whose functions are transferred under this Act shall be transferred
> commensurate with the provisions of this Act.
I * Sec. 26. ORGANIZATION OF TRUSTEES, (a) Notwithstanding AS 37.10.210(c), enacted by

11
; 31 sec. 1 of this Act, the initial terms of the members, other than the commissioner of revenue, of the board
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1 of trustees of the Alaska State Pension Investment Board shall be as follows:
2 (1) one member elected from the public employees’ retirement system and one appointed
3 member shall serve terms of four years;
4 (2) one member elected from the teachers’ retirement system and one appointed member
5 shall serve terms of three years;
6 (3) one member elected from die public employees’ retirement system and one appointed
7 member shall serve terms of two years;
8 (4) one member elected from the teachers’ retirement system shall serve a one-year term.
9 (b) The board of trustees of the Alaska State Pension Investment Board may hold organizational

10 meetings as soon as a quorum of the board has been appointed to oi selected for the board.
11 * Sec. 27. AS 37.10.210 and 37.10.230 - 37.10.390, enacted by wo. 1 of this Act, and sec. 26 of this
12 Act take effect July 1, 1992.
13 * Sec. 28. Except as provided in sec. 27 of this Act, this Act takes effect on the earlier of July 1,
14 1993, or the date established by resolution of the board of trustees of the Alaska State Pension
15 Investment Board for the transfer to it of securities and assets of all the funds of the retirement systems,
16 as defined in AS 37.10.390, enacted by sec. 1 of this Act, and the receipts of the employee benefits
17 program established under AS 39:30.150 - 39.50.180 and of the deferred compensation programs under

i'18 AS 39.45. The board shall promptly provide the revisor of statutes and the lieutenant governor with a
J
19 copy of this resolution.

jl
i

:i
ii

•
i
,i
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HOUSE CS FO R  CS FOR SENATE BELL NO. 329 ( )

IN  THE LEGISLATURE OF THE STATE OF ALASKA  

SEVENTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors): SENATORS POURCHOT, Sturgulewski, Duncan, Collins, Pearce, Rodey, Kerttula, Craft, Uehling,
Shultz, Eliison

REPRESENTATIVES Donley, Navarre, Ulmer

A B IL L  

FO R  AN ACT EN T IT LED

1 "An Act establishing the Alaska State Pension Investment Beard; relating to management

2 and investment of state pension funds, receipts of the supplemental employee benefits

3 program, receipts of the deferred compensation program, and other state funds; and

4 providing for an effective date."

5 B E  IT  E N A C T ED  BY T H E  LEG IS LA TU R E  O F  T H E  STATE O F ALASKA:

6 * Section 1. AS 37.10 is amended by adding new sections to read:
7 A RTICLE 5. ALASKA STATE PENSION IN VESTM EN T BOARD.
8 Sec. 37.10.210. ALASKA STATE PENSION INVESTM ENT BOARD, (a) There is
9 established the Alaska State Pension Investment Board in the Department of Revenue. The

10 purpose of the board is to provide prudent and productive management and investment of state
11 pension funds and, upon agreement with the commissioner of the department or the fiduciary
12 responsible for the fund, of other state funds.
13 (b) The board consists of eight trustees. Two of the trustees shall be elected by the
14 members of the public employees’ retirement system from the membership of the system.
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1 Nominations may be made by the Public Employees’ Retirement Board or by petition signed by
2 at least 10 persons eligible to vote in the election. One of the trustees elected from the
3 membership of the public employees’ retirement system must be a participant in the supplemental
4 employee benefits program established under AS 39.30.150 - 39.30.180. Two of the trustees
5 shall be elected by the members of the teachers’ retirement system from the membership of the
6 system. Nominations may be made by the Teachers’ Retirement Board or by petiticn signed by
7 at least 10 persons eligible to vote in the election. The governor shall appoint three trustees. At
8 least one of the appointed trustees must represent employers, other than the state, who participate
9 in one of the retirement systems. The appointed trustees must have business and investment

10 experience. The commissioner of revenue serves as a trustee.
11 (c) The appointed and elected trustees shall serve for staggered terms of four years and
12 may be reappointed or reelected to the board.
13 (d) The governor may, by written notice to the trustee, remove an appointed trustee for
14 cause. The Public Employees’ Retirement Board may, by written notice to the trustee, remove
15 a member elected from the membership of that retirement system for cause. The Teachers’
16 Retirement Board may, by written notice to the trustee, remove a member elected from the
17 membership of that retirement system for cause. After a trustee receives written notice of
18 removal, the trustee may not participate in board business and may not be counted for purposes
19 of establishing a quorum.
20 (e) A vacancy on the board of trustees shall be promptly filled in the same manner as
21 the seat was originally filled. A person filling a vacancy holds office for the balance of the
22 unexpired term of the person’s predecessor. A vacancy on the board does not impair the
23 authority of a quorum of the board to exercise all the powers and perform all the duties of the
24 board.
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25 (f). The board of trustees shall annually elect a chair from among its members.
26 (g) Five trustees constitute a quorum for the transaction of business ar.d the exercise of
27 the powers and duties of the board.
28 (h) A trustee may not designate another person to serve on the board in the absence of
29 the trustee.
30 (i) The board shall adopt a policy concerning investment education for trustees.
31 Sec. 37.10.220. POWERS AND DUTIES OF TH E  BOARD, (a) The board shall
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1 (1) hold regular and special meetings at the call of the chair or of at least four
2 members;
3 (2) establish investment policies for die funds for which it is responsible after
4 reviewing recommendations from the investment advisory council and the Department of
5 Revenue;
6 (3) submit long-range and quarterly investment reports to the Legislative Budget
7 and Audit Committee;
8 (4) report to the governor, the legislature, and employers participating in the
9 retirement systems by the first day of each regular legislative session concerning the investment

10 of funds for which the board is responsible, including financial and investment policies
11 established by the board, and enclose a summary of the most recent performance evaluations of
12 the funds managed by the board;
13 (5) contract with external performance evaluators to review the performance of
14 each fund for which the board is responsible and report each year on the fund’s condition to the
15 board of trustees and to the other appropriate boards;
16 (6) engage independent certified public accountants to perform an annual audit
17 of each of the funds for which the board is responsible and to report to the board with the results
18 of the audit;
19 (7) review the actuarial earnings assumption for each fund for which the board
20 is responsible every two years and report its findings and recommendations to the appropriate
21 board or agency;
22 (8) after reviewing the recommendations from the Department of Revenue and
23 the advisory council, select and retain the external investment managers and custodians for the
24 funds managed by the board;
25 (9) develop an annual operating budget plan and present it to the Department of
26 Revenue, the office of management and budget, and the legislature.

27 (b) The board may
28 (1) employ outside investment advisors to review investment policies and make
29 recommendations to the board;
30 i  (2) employ legal counsel; S U b ^o T  ^
31 ^  (3) contract for services necessary to carry out its powers and duties; C^k/T
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1 (4) enter into an agreement with the commissioner of the department or the
2 fiduciary responsible for another state fund to assume fiduciary or management responsibilities
3 for investing the other state fund;
4 (5) do all acts necessary to cany out the powers expressly granted or necessarily
5 implied in this chapter.
6 (c) The board shall meet annually, either jointly or separately, with the Public
7 Employees’ Retirement Board, the Teachers’ Retirement Board, and the Department of
8 Administration to review benefit administration of each of the retirement systems and of the
9 employee benefits program established under AS 39.30.150 - 39.30.180 and the deferred

10 compensation program under AS 39.45. The Department of Administration and each retirement
11 board shall report to the investment board on benefit administration and other issues for that
12 retirement system or program that may affect the investment and management of the fund.
13 (d) The chair of the board shall appoint a trustee to present the board’s position to
14 legislative committees when the committees are considering the board’s operating budget. The
15 board is otherwise subject to AS 37.07.
16 Sec. 37.10.230. CONFLICTS OF INTEREST, (a) Trustees are subject to the provisions
17 of AS 39.50.
18 (b) If  a trustee acquires, owns, or controls an interest, direct or indirect, in an entity or
19 project in which assets under the control of the board are invested, the trustee shall immediately
20 disclose the interest to the board. The disclosure is a matter of public record and shall be
21 included in the minutes of the board meeting next following the disclosure. The board shall
22 adopt regulations to restrict trustees from having a substantial interest in an entity or project in
23 which assets under the control of the board are invested.
24 Sec. 37.10.240. REGULATIONS AND OPEN MEETINGS, (a) The board may adopt
25 regulations to implement AS 37.10.210 - 37.10.390. Regulations adopted by the board are not
26 subject to the Administrative Procedure Act (AS 44.62). The board shall adopt regulations

27 required by AS 36.30.015(f) relating to procurement. The board shall comply with the
28 requirements of AS 44.62.310 - 44.62.312.
29 (b) Notwithstanding (a) of this section, a regulation adopted under AS 37.10.210 -
30 37.10.390 shall be published in the Alaska Administrative Register and Alaska Administrative
31 Code for informational purposes. A regulation adopted under this section shall conform to the
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1 style and format requirements of the drafting manual for administrative regulations that is
2 published under AS 44.62.050.
3 (c) At least 30 days before the adoption, amendment, or repeal of a regulation under this
4 chapter, the board shall provide notice of the action that is being considered. The notice must
5 include publication in one or more newspapers of general circulation in each judicial district of
6 the state.
7 (d) A regulation adopted under this chapter takes effect 30 days after adoption by the
8 board unless a later effective date is stated in the regulation.
9 (e) Notwithstanding the other provisions of this section, a regulation may be adopted,

10 amended, or repealed, effective immediately, as an emergency regulation. Tor an emergency
11 regulation to be effective the board must find that the immediate adoption, amendment, or repeal
12 of the regulation is necessary. The board shall, within 10 days after adoption of an emergency
13 regulation, give notice of the adoption under (c) of this section. An emergency regulation
14 adopted under this subsection may not remain in effect past the date of the next regular meeting
15 of the board unless the board complies with uie procedures set out in this section and adopts the
16 regulation as a permanent regulation.
17 (f) In this section, "regulation" has the meaning given in AS 44.62.640(a).
18 Sec. 37.10.250. COMPENSATION OF TRUSTEES. Trustees, other than trustees who
19 Qare employees of the state or a political subdivision of the state, receive an honorarium of $150
20 for each day spent at a meeting of the board or at a meeting of a subcommittee of the board or
21 at a public meeting as a representative of the board. Trustees who are state employees are
22 entitled to administrative leave for service as a trustee. Trustees who are employees of a political
23 subdivision of the state are entitled to leave benefits provided by their employers comparable to
24 those provided to state employees for service as a trustee. Trustees are entitled to per diem and
25 travel expenses authorized for boards and commissions under AS 39.20.180.
26 Sec. 37.10.260. STAFF, (a) The Department of Revenue shall provide staff for the
27 board.
28 (b) The board may designate a trustee or an officer or employee of the Department of
29 Revenue to be responsible for signing on behalf of the board a deed, contract, or other document
30 that must be executed by or on behalf of the board.
31 Sec. 37.10.270. IN VES TM EN T  ADVISORY COUNCIL, (a) The board shall appoint

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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an investment advisory council composed of at least three and not more than five members. 
Members of the council shall possess experience and expertise in financial investments and 

management of investment portfolios for public, corporate, or union pension benefit funds, 
foundations, or endowments.

(b) Members of the council serve at the pleasure of the board for staggered terms of three
years.

(c) The board shall establish the compensation of members of the council. Members of 
the council are entitled to per diem and travel expenses authorized for boards and commissions 

under AS 39.20.180.
(d) The council shall

(1) review the investments made by the board;
(2) make recommendations to the board concerning the board’s investment 

policies, investment strategy, and investment procedures;
(3) advise the board on selection of performance consultants and on the form and 

content of annual reports;
(4) provide other advice as requested by the board.

(e) With approval of the board, the council may contract with other state agencies to 

provide investment advice.
Sec. 37.10.280. INSURANCE. The board shall ensure that trusteed assets and its own 

services are protected. The board may purchase insurance or provide for self-insurance retention 

in amounts recommended by the commissioner of revenue and approved by the board to cover 
the acts, including fiduciary acts, errors, and omissions of its board members and agents. Insur­
ance must protect the board and the state from liability to others and from loss of trusteed assets 

due to the acts or omissions of the trustees.
Sec. 37.10.290. EXEM PTION  FROM  TAXATION. Except as provided in 

AS 29.45.030(a) for property acquired through foreclosure or deed in lieu of foreclosure, the 
board and all properties at any time owned by it, managed by it, or held by it in trust, and the 
income from those activities, are exempt from all taxes and assessments in the state. A ll security 

instruments issued by the board and income from them are exempt from all taxes and 

assessments in the state, including transfer taxes.
Sec. 37.10.300. LIM ITATIONS. The board may not engage in commercial banking
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activity or private trust activity. The board may not act as a depository or trustee for a private 

person, association, or corporation. The board may not act as a lender to a private person, 
association, or coiporation of money 'rom any source except state funds under management by 

the board.
Sec. 37.10.390. DEFIN ITIONS. In AS 37.10.210 - 37.10.390, unless the context 

otherwise requires,
(1) "board" means the board of trustees of the Alaska State Pension Investment

Board;
(2) "retirement systems" means the teachers’ retirement system, the judicial 

retirement system, the Alaska National Guard and Alaska Naval M ilitia retirement system, and 

the public employees’ retirement system.
* Sec. 2. AS 14.25.035(d) is amended to read:

(d) The commissioner of administration shall report to the board concerning the condition 

and administration of the system. The reports shall be distributed to the members of the system. 
The Alaska State Pension Investment Board [COMMISSIONER OF REVENUE] shall provide 

repons to the board on the condition and investment performance of the teachers’ retirement trust 
fund including a summary of an annual external performance review.

* Sec. 3. AS 14.25.035 is amended by adding a new subsection to read:
(j) The board shall adopt regulations for the election of trustees to the Alaska State 

Pension Investment Board and for removal from the investment board of trustees elected from 

the system.
* Sec. 4. AS 14.25.180 is amended to read:

Sec. 14.25.180. M A N A G EM EN T  AND IN VESTM EN T OF FUND, (a) The Alaska 

State Pension Investment Board [COMMISSIONER OF REVENUE] is the [TREASURER OF 

TH E  SYSTEM AND THE] fiduciary of the fund. In managing the fund, the Alaska State 

Pension Investment Board [COMMISSIONER OF REVENUE] shall
(1) consider the status of the fund’s investments and the system’s liabilities on 

both a current and a probable future basis;
(2) determine the appropriate investment objectives for the fund;
(3) establish investment policies aimed at achieving the objectives; and
(4) act only in regard to the best financial interests of the system’s plan and
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1 beneficiaries.
2 (b) The Alaska State Pension Investment Board fCOMMISSIONER OF REVENT FF.)
3 may invest the fund on the basis of probable total rate of return without regard to the distinction
4 between principal and income or to the generation of income.
5 (c) In carrying out investment duties under this chanter, the Alaska State Pension
6 Investment Board [COMMISSIONER OF REVENUE] has the same powers and duties in regard
7 to the teacher’s retirement trust fund as are provided in AS 37.10.071, except that the standard
8 of prudence that the board [COMMISSIONER] must obey under AS 37.10.071(c) shall be in
9 regard to the management of large trust investments rather than large investments.

10 * Sec. S. AS 14.25.200(a) is amended to read:
11 (a) Except as provided in AS 29.45.030(a)(1), member [MEMBER] contributions and
12 other amounts held in the system on behalf of a member or other person who is or may become
13 eligible for benefits under the system are exempt from Alaska state and municipal taxes and are
14 not subject to anticipation, alienation, sale, transfer, assignment, pledge, encumbrance, or charge
15 of any kind, either voluntary or involuntary, before they are received by the person entitled to
16 the amount under the terms of the system, and any attempt to anticipate, alienate, sell, transfer,
17 assign, pledge, encumber, charge, or otherwise dispose of any right to amounts accrued in the
18 system is void. However, a member’s right to receive benefits may be assigned under a qualified
19 domestic relations order.
20 * Sec. 6. AS 22.25.048(c) is amended to read:
21 (c) The Alaska State Pension Investment Board [COMMISSIONER OF REVENUE]
22 is the [TREASURER OF TH E  SYSTEM AND THE] fiduciary of the fund and has the same
23 powers and duties under this section in regard to the judicial retirement trust fund as are provided
24 in AS 14.25.180.
25 * Sec. 7. AS 26.05.228(c) is amended to read:
26 (c) The Alaska State Pension Investment Board [COMMISSIONER OF REVENUE]
27 is the [TREASURER OF TH E  SYSTEM AND THE] fiduciary of the fund and has the same
28 powers and duties under this section in regard to the fund as are provided under AS 14.25.180.
29 * Sec. 8. AS 36.30.015(f) is amended to read:
30 (f) The board of directors of the Alaska Housing Finance Corporation, notwithstanding
31 AS 18.56.088, and the board of directors of the Alaska State Housing Authority shall adopt
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1 regulations under Lie Administrative Procedure Act (AS 44.62) and the board of trustees of the
2 Alaska State Pension Investment Board shall adopt regulations under AS 37.10.240 to
3 govern the procurement of supplies, services, professional services, and construction for the
4 respective public corporations and board. The regulations must
5 (1) reflect competitive bidding principles and provide vendors reasonable and
6 equitable opportunities to participate in the procurement process; and
7 (2) include procurement methods to meet emergency and extraordinary
8 circumstances.
9 * Sec. 9. AS 36.30.850(b)(15) is amended to read:

10 (15) a contract that is a delegation, in whole or in part, of investment powers held
11 by the commissioner of revenue under [AS 14.25.180,] AS 14.40.400, AS 14.42.200, 14.42.210,
12 AS 18.56.095, [AS 22.25.048, AS 26.05.228,] AS 37.10.070, 37.10.071, or AS 37.14 [, OR
13 AS 39.35.080];
14 * Sec. 10. AS 36.30.990(1) is amended to read:
15 (1) "agency"
16 (A) means a department, institution, board, commission, division,
17 authority, public corporation, the Alaska Pioneers’ Home, or other administrative unit of
18 the executive branch of state government;
19 (B) does not include
20 (i) the University of Alaska;
21 (ii) the Alaska State Housing Authority;
22 (iii) the Alaska Railroad Corporation;
23 (iv) the Alaska Housing Finance Corporation;
24 (v) a regional Native housing authority created under AS 18.55.996
25 [,] or a regional electrical authority created under AS 18.57.020;
26 (vi) the Alaska Aerospace Development Corporation;
27 (vii) the Alaska State Pension Investment Board;

28 * Sec. 11. AS 37.05.146 is amended to read:
29 Sec. 37.05.146. D EF IN IT IO N  OF PROGRAM RECEIPTS. In AS 37.05.142 - 37.05.146
30 and AS 37.07.080* "program receipts" means fees, charges, income earned on assets, and other
31 st?.te money received by a state agency in connection with the performance of its functions; all
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1 program re:eipts except the following are general fund, program receipts:
2 (1) federal receipts;
3 (2) University of Alaska receipts (AS 14.40.491);
4 (3) individual, foundation, or coiporation gifts, grants, or bequests that by their
5 terms are restricted to a specific purpose;
6 (4) receipts of the following funds:
7 (A) highway working capital fund (AS 44.68.210);
8 (B) correctional industries fund (AS 33.32.020);
9 (C) loan funds;

10 (D) international airport revenue fund (AS 37.15.430);

11 (E) funds managed by the Alaska State Housing Authority (AS 18.55.020),
12 the Alaska Housing Finance Corporation (AS 18.56.020), the Alaska Railroad Corporation

r« 13 (AS 42.40.010), the Municipal Bond Bank Authority (AS 44.85.020), the Alaska
14 Aerospace Development Corporation (AS 14.40.821), or the Alaska Industrial

15 Development and Export Authority (AS 44.88.020);
16 (F) fish and game fund (AS 16.05.100);
17 (G) school fund (AS 43.50.140);
18 (H) training and building fund (AS 23.20.130);

19 (I) retirement funds (AS 14.25, AS 22.25, AS 26.05.222, AS 39.35, and
20 former AS 39.37);
21 (J) permanent fund (art. IX, sec. 15, Alaska Constitution);
22 (K) public school fund (AS 37.14.110);

23 (L) second injury fund (AS 23.30.040);
24 (M) fishermen’s fund (AS 23.35.060);
25 (N) F ICA  administration fund (AS 39.30.050)j,

26 (O) receipts of the employee benefits program established under AS 3930.150 -

27 3930.180;
28 (P) receipts of the deferred compensation program established under

29 AS 39.45.
30 * Sec. 12. AS 37.10.071 is amended to read:

31 Sec. 37.10.071. IN VESTM EN T POWERS AND DUTIES, (a) In making investments 
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1 under this section, the fiduciary of a state fund [COMMISSIONER OF REVENUE] shall
2 (1) act as official custodian of cash and investments by securing adequate and safe
3 custodial facilities for them;
4 (2) receive all items of cash and investments;
5 (3) collect and deposit the principal of and income from owned or acquired
6 investments;
7 (4) invest and reinvest the assets in accordance with this section;
8 (5) receive and spend appropriations to cover the cost of the exercise of duties
9 under this section;

10 (6) exercise the powers of an owner with respect to the assets;
11 (7) perform all acts, not prohibited by this section, whether or not expressly
12 authorized, that the fiduciary [COMMISSIONER] considers necessary or proper in administering
13 the assets;
14 (8) maintain accounting records in accordance with generally accepted
15 [INVESTMENT] accounting principles;
16 (9) engage an independent certified public accountant to conduct an annual audit
17 of the financial condition and investment transactions;
18 (10) enter into and enforce contracts or agreements considered necessary,
19 convenient, or desirable for the investment purposes of this section; and
20 (11) when choosing to acquire or dispose of investments, secure competitive
21 national or international market rates or prices, or the equivalence of those rates or prices in the
22 judgment of the fiduciary [COMMISSIONER].
23 (b) Under this section, the fiduciary of a state fund or the fiduciary’s
24 [COMMISSIONER OR TH E  COMMISSIONER’S] designee may
25 (1) delegate investment, custodial, or depository authority on a discretionary or
26 nondiscretionary basis to officers or employees of the state or to independent firms, banks,
27 financial institutions, or trust companies [,] by designation through appointments, contracts, or
28 letters of [OR] authority;
29 (2) acquire or dispose of investments either directly, indirectly, or through
30 investment pools or trusts, by competitive or negotiated agreements, contracts, or auctions, in

31 public or private markets;
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1 (3) concentrate or diversify investments as the fiduciary [COMMISSIONER]
2 considers appropriate to increase the probable total rate of return or to decrease the overall
3 exposure to potentially adverse market value risks;
4 (4) protect the market value or the rate of return of the investments by entering
5 into forward agreements to buy or sell assets at a future date as a hedge against existing held
6 assets or as a precommitment of future cash flows;
7 (5) lend assets, under an agreement and for a fee, against deposited collateral of
8 equivalent market value;
9 (6) borrow assets on a short-term basis, under an agreement and for a fee, against

10 the deposit of collateral consisting of other assets in order to accommodate temporary cash or
11 investment needs;
12 (7) hold investments in bearer or registered form in the name of the state, a fund,
13 or nominees authorized by the fiduciary [COMMISSIONER];
14 (8) utilize consultants, advisors, custodians, investment services, and legal counsel
15 for assistance in investment matters on either a continuing or a limited-term basis and with or
16 without compensation;
17 (9) declare records to be confidential and exempt from AS 09.25.110 and
18 09.25.120 if the records contain information that discloses the particulars of the business or the
19 affairs of a private enterprise, investor, borrower, advisor, consultant, counsel, or manager.
20 (c) In exercising investment, custodial, or depository powers or duties under this section,
21 the fiduciary of a state fund shall apply the prudent investor rule and exercise the fiduciary
22 duty in the sole financial best interest of the fund entrusted to the fiduciary. Among
23 beneficiaries of a fund, the fiduciaries shall treat beneficiaries with impartiality
24 [COMMISSIONER SHALL EXERCISE TH E  JUDGM ENT AND CARE UNDER  TH E
25 CIRCUMSTANCES THEN  PREVA ILING THAT AN INSTITUTIONAL INVESTOR OF
26 O RD IN A RY  PROFESSIONAL PRUDENCE, DISCRETION, AND IN TELL IG EN CE
27 EXERCISES IN  M A N A G IN G  LARGE INVESTMENTS W ITH  CONSIDERATION FOR THE
28 PURPOSE OF TH E  FUND, THE IN VESTM EN T OBJECTIVES, THE CO NTINU ING
29 DISPOSITION OF TH E  FU N D ’S INVESTMENTS, AND TH E  PROBABLE SAFETY OF TH E
30 CAPITAL AS W E LL  AS THE PROBABLE IN VESTM EN T RETURNS].
31 (d) In exercising investment, custodial, or depository powers or duties under this section,
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1 the fiduciary or the fiduciary’s [COMMISSIONER OR A] designee [OF THE

2 COMMISSIONER] is liable for a breach of a duty that is assigned or delegated under this

3 section, or under AS 14.25.180, AS 14.40.400(b), AS 37.10.070, AS 37.14.110(c), 37.14.160,

4 37.14.170, or AS 39.35.080. However, the fiduciary or the [COMMISSIONER OR THE

5 COMMISSIONER’S] designee is not liable for a breach of a duty that has been delegated to

6 another person if the delegation is prudent under the applicable standard of prudence set out in

7 statute or if the duty is assigned by law to another person, except to the extent that the fiduciary

8 [COMMISSIONER] or designee

9 (1) knowingly participates [PARTICIPATE] in, or knowingly undertakes to

10 conceal, an act or omission of another person [,] knowing that the act or omission is a breach of

11 that person’s duties under this chapter;

12 (2) by failure to comply with this section in the administration of specific

13 responsibilities, enables another person to commit a breach of duty; or

14 (3) has knowledge of a breach of duty by another person, unless the fiduciary

15 [COMMISSIONER] or designee makes reasonable efforts under the circumstances to remedy the

16 breach.

17 (e) The state shall defend and indemnify the fiduciary [COMMISSIONER] or an officerV
18 or employee of the state against liability under (d) of this section to the extent that the alleged

19 act or omission was performed in good faith and was prudent under the applicable standard of

20 prudence.

21 (f) In this section, "fiduciary of a state fund1* or "fiduciary" ["COMMISSIONER OF

22 REVENUE" OR "COMMISSIONER"] means

23 (1) the commissioner of revenue for investments under [AS 14.25.180 OR]

24 AS 37.10.070; [OR]

25 (2) with respect to the Alaska State Pension Investment Board, for

26 .'nvestments under AS 14.25.180.

27 (A) each trustee who serves on the board of trustees: and

28 (B) any other person who exercises control or authority with respect

29 to management or disposition of assets for which the board is responsible or who

30 gives investment advice to the board; or

31 {3), the person or body provided by law to manage the investments [,] for
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1 investments not subject to AS 14.25.180 or AS 37.10.070.

2 * Sec. 13. AS 37.14.160 is amended to read:

3 Sec. 37.14.160. DUTIES OF THE COMMISSIONER OF REVENUE. The commissioner

4 of revenue is the treasurer of the trust fund created in AS 37.14.110 and shall

5 (1) in carrying out investment duties under this section, exercise the same

6 powers and duties established for the Alaska State Pension Investment Board in

7 AS 14.25.180(c);

8 (2) deposit the principal and income from investments in separate principal and

9 income accounts for the fund;

10 (3) invest and maintain accounting records that distinguish between the principal

11 and income of the fund;

12 (4) provide reports to the board established under AS 37.14.120 on the condition

13 and investment performance of the fund.

14 * Sec. 14. AS 39.30 is amended by adding a new section to read:

15 Sec. 39.30.175. INVESTMENT OF BENEFIT PROGRAM RECEIPTS, (a) The Alaska

16 State Pension Investment Board is the fiduciary of the mandatory receipts, under

17 AS 39.30.150(a), of the employee benefits program established under AS 39.30.150 - 39.30.180

18 and has the same powers and duties concerning the management and investment in regard to

19 those receipts as are provided under AS 14.25.180.

20 (b) The board may provide a range of investment options and permit a participant or

21 beneficiary of the program to exercise control over the assets in the individual employee annuity

22 account established under AS 39.30.150(a). If the board offers investment options, and if a

23 participant or beneficiary exercises control over the assets in the individual employee annuity

24 account,

25 (1) the participant or beneficiary is not considered a fiduciary for any reason on

26 the basis of exercising that control; and

27 (2) a person who is otherwise a fiduciary is not liable under this section for any

28 loss, or by reason of any breach, that results from the individual’s exercise of control.

29 (c) If the board is considering entering into a contract or modifying an existing contract

30 concerning the management or investment of the mandatory receipts of the supplemental

31 employee benefits program, the board shall consult with the commissioner of administration
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before making a decision on the issue.

(d) The board shall develop a contingency plan that addresses the board’s response to 

possible future investment problems.

(e) Except to the extent clearly set out in the terms of the plan document offered by the

employer to the employee, the employer is not liable to the employee for investment losses if the

prudent investment standard has been met.

(f) In this section, "board" means the Alaska State Pension Investment Board.

* Sec. 15. AS 39.35.020 is amended to read:

Sec. 39.35.020. ADMINISTRATION. The commissioner of administration is responsible 

for the administration of the system and for carrying out this chapter. In addition* the 

commissioner shall

(1) maintain the accounts of the system;

(2) make payments for the various purposes specified;

(3) submit periodic reports or statements of account that are needed;

(4) issue a statement of account to an employee requesting it showing the amount 

of the employee’s contributions to the system;

(5) as soon as possible after the close of each fiscal year, and not later than six 

months after the close of each fiscal year, send to the governor, the legislature, and the board an 

annual statement on the operations of the system containing

(A) a balance sheet;

(B) a statement of income and expenditures for the year,

(C) a report on an actuarial valuation of its assets and liabilities;

(D) a summary of assets held in the pension fund listed by the categories 

of investment, as provided by the Alaska State Pension Investment Board 

[COMMISSIONER OF REVENUE];

(E) other statistical financial data that are necessary for a proper 

understanding of the financial condition of the system and the result of its operations;

(6) establish a public employees retirement trust fund in which the assets of the 

system shall be deposited and held;

(7) engage an independent certified public accountant to conduct an annual audit 

of the system’s accounts and the annual report of the system’s financial condition and activity;
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-15-
New Text  Underlined [DELETED TEXT BRACKETED]

H C S  CSSB 329( )



1 (8) report to the board concerning the condition and administration of the system

2 and distribute the report to the members of the system.

3 * Sec. 16. AS 39.35.040 is amended by adding a new paragraph to read:

4 (11) adopt regulations for the election of trustees to the Alaska State Pension

5 Investment Board and for removal from the investment board of trustees elected from the system.

6 * Sec. 17. AS 39.35.080 is amended to read:

7 Sec. 39.35.080. DUTIES OF THE ALASKA STATE PENSION INVESTMENT

8 BOARD [COMMISSIONER OF REVENUE]. The Alaska State Pension Investment Board

9 [COMMISSIONER OF REVENUE] is the [TREASURER OF THE SYSTEM AND THE]

10 fiduciary of the fund. The board [COMMISSIONER] has the same powers and duties

11 established under this chapter in regard to the fund as are provided in AS 14.25.035(d) and

12 14.25.180.

13 * Sec. 18. AS 39.35.500 is amended to read:

14 Sec. 39.35.500. SAFEGUARD OF EMPLOYEE FUNDS HELD BY THE SYSTEM.

15 Except as provided in AS 29.45.030(a)(1)(D). employee [EMPLOYEE] contributions and other

16 amounts held in the system are exempt from Alaska state and local taxes. Amounts held on

17 behalf of, or payable to, any employee or other person who is or may become eligible for

18 benefits under the system are not subject to anticipation, alienation, sale, transfer, assignment,

19 pledge, encumbrance, or charge of any kind, either voluntary or involuntary, before being

20 received by the person entitled to the amount under the terms of the system. An attempt to

21 anticipate, alienate, sell, transfer, assign, pledge, encumber, charge, or otherwise dispose of a

22 right to amounts held under the system is void. However, an employee’s right to receive benefits

23 may be assigned under a qualified domestic relations order.

24 * Sec. 19. AS 39.45.030(a) is repealed and reenacted to read:

25 (a) The Alaska State Pension Investment Board is authorized, subject to contracts with

26 individual employees, to invest the funds held under a deferred compensation program. The

27 board has the same powers and duties concerning the management and investment in regard to

28 those funds as are provided under AS 14.25.180.

29 * Sec. 20. AS 39.45.030 is amended by adding new subsections to read:

30 (c) The board may provide a range of investment options and permit a participant or

31 beneficiary of the program to exercise control over the assets in the individual’s account. If the
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1 board offers investment options, and if a participant or beneficiary exercises control over the

2 assets in the individual’s account,

3 (1) the participant or beneficiary is not considered a fiduciary for any reason on

4 the basis of exercising that control; and

5 (2) a person who is otherwise a fiduciary is not liable under this section for any

6 loss, or by reason of any breach, that results from the individual’s exercise of control.

7 (d) If the board is considering entering into a contract or modifying an existing contract

8 concerning the management or investment of funds of the deferred compensation program, the

9 board shall consult with the commissioner of administration before making a decision on the

10 issue.

11 (e) The board shall develop a contingency plan that addresses the board’s response to

12 possible future investment problems.

13 (f) Except to the extent clearly set out in the terms of the plan document offered by the

14 employer to the employee, the employer is not liable to the employee for investment losses if the

15 prudent investment standard has been met.

16 (g) In this section, "board" means the Alaska State Pension Investment Board.

17 * Sec. 21. AS 39.50.200(b) is amended by adding a new paragraph to read:

18 (54) Alaska State Pension Investment Board (AS 37.10.210).

19 * Sec. 22. AS 44.25.020 is amended to read:

20 Sec. 44.25.020. DUTIES OF DEPARTMENT. The Department of Revenue shall

21 (1) enforce the tax laws of the state;

22 (2) collect, account for, have custody of, invest, and manage all state funds and

23 all revenues of the state except revenues incidental to a program of licensing and regulation

24 carried on by another state department and funds managed and invested bv the Alaska State

25 Pension Investment Board:

26 (3) register cattle brands;

27 (4) supply necessaiy clerical and administrative services for the Alcoholic

28 Beverage Control Board; [AND]

29 (5) invest and manage the balance of the power development fund in accordance

30 with AS 44.83.386^

31 (6) in accordance with the policies established bv the board of trustees off the
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1 Alaska State Pension Investment Board, collect, account for, have custody of, invest, and

2 manage the state funds for which the board is responsible.

3 * Sec. 23. AS 44.25 is amended by adding a new section to read:

4 Sec. 44.25.028. CONFLICT OF INTEREST FOR ALASKA STATE PENSION

5 INVESTMENT BOARD, (a) The commissioner of revenue may designate employees of the

6 department who are subject to the provisions of AS 39.50 because of their responsibility for

7 participating in the management or investment of the funds for which the Alaska State Pension

8 Investment Board is responsible.

9 (b) If an officer or employee of the department with responsibility for funds for which

10 the Alaska State Pension Investment Board is responsible acquires, owns, or controls an interest,

11 direct or indirect, in an entity or project in which assets under the control of the board are

12 invested, the officer or employee shall immediately disclose the interest to the board. The

13 disclosure is a matter of public record and shall be included in the minutes of the board meeting

14 next following the disclosure. The commissioner shall adopt regulations to restrict officers and

15 employees of the department from having a substantial interest in an entity or project in which

16 assets under the control of the board are invested.

17 (c) Failure to comply with the requirements of this section or regulations enacted under

18 it is grounds for termination of employment

19 * Sec. 24. AS 39.45.030(b) is repealed.

20 * Sec. 25. TRANSITION. All litigation, hearings, investigations, and other proceedings pending

21 under a law amended or repealed by this Act, or in connection with functions transferred by this Act,

22 continue in effect and may be continued and completed notwithstanding a transfer, amendment, or repeal

23 provided for in this A ct Orders and regulations issued or adopted under authority of a law amended

24 or repealed by this Act remain in effect for the term issued, or until revoked, vacated, or otherwise

25 modified under the provisions of this Act. All contracts, rights, liabilities, and obligations created by

26 or under a law amended or repealed by this Act, and in effect on the effective date set out in sec. 30 of

27 this Act, remain in effect notwithstanding this Act’s taking effect Records, equipment, and other

28 property of agencies of the state whose functions are transferred under this Act shall be transferred

29 commensurate with the provisions of this Act.

30 * Sec. 26. ORGANIZATION OF TRUSTEES, (a) Notwithstanding AS 37.10.210(c), enacted by

31 sec. 1 of this Act, the initial terms of the members, other than the commissioner of revenue, of the board
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1 of trustees of the Alaska State Pension Investment Board shall be as follows:

2 (1) one member elected from the public employees’ retirement system and one appointed

3 member shall serve terms of four years;

4 (2) one member elected from the teachers’ retirement system and one appointed member

5 shall serve terms of three years;

6 (3) one member elected from the public employees’ retirement system and one appointed

7 member shall serve terms of two years;

8 (4) one member elected from the teachers’ retirement system shall serve a one-year term.

9 (b) The board of trustees of the Alaska State Pension Investment Board may hold organizational

10 meetings as soon as a quorum of the board has been appointed to or selected for the board.

11 * Sec. 27. AS 37.10.210 and 37.10.230 - 37.10.390, enacted by sec. 1 of this Act, and sec. 26 of this

12 Act take effect July 1, 1992.

13 * Sec. 28. Except as provided in sec. 27 of this Act, this Act takes effect on the earlier of July 1,

14 1993, or the date established by resolution of the board of trustees of the Alaska State Pension

15 Investment Board for the transfer to it of securities and assets of all the funds of the retirement systems,

16 as defined in AS 37.10.390, enacted by sec. 1 of this Act, and the receipts of the employee benefits

17 program established under AS 39.30.150 - 39.50.180 and of the deferred compensation programs under

18 AS 39.45. The board shall promptly provide the revisor of statutes and the lieutenant governor with a

19 copy of this resolution.
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p o i c i ^ u r e
S E N A T E

O ff ic ia l B u s in e ss P .O . B ox  V 
S ta te  C ap ito l 

J un e a u , A la s k a  99811

SENATE STATE AFFAIRS COMMITTEE 

LETTER OF INTENT 

CSSB 329 (STA)

An A c t e s ta b l is h in g  th e  A laska S ta te  Pension 
Inves tm en t Board; r e la t in g  to  management and 
in ves tm en t o f  s ta te  pension fu n d s , re c e ip ts  o f  
the  supp lem enta l employee b e n e f i ts  program , 
re c e ip ts  o f  the  d e fe rre d  compensation program 
and o th e r  s ta te  fu nd s ; and p ro v id in g  f o r  an 
e f f e c t iv e  da te .

A c tin g  w ith in  the  f id u c ia r y  r e s p o n s ib i l i t y  under th e  P ruden t 
In v e s to r  Rule, and p rov ided  th a t ,  in  the  judgem ent o f  th e  manager, 
Pu rchase /Sa le  e xe cu tio n  and t ra n s a c t io n  c o s t a re  c o m p e tit iv e  w ith  
Non-A laska a f f i l i a t e d  b ro ke rs , a c t iv e  managers are encouraged to  
do bus iness w ith  brokerage f irm s  having o f f ic e s  in  A la ska . The 
managers and index account managers^ are n o t re q u ire d  to  execu te
tra d e s  w ith  A laska  f irm s  i f  th e y  are p 
f irm s  must be members o f  the  New Yor

/

o t com pe tr 
and

/ /  <9
D a t e

A l l  b rokerage 
Exchange

'Ch'ai r
S ena te /S ta te  A f fa jf r s  Com



Alaska State Pension Investment Board (A S P IB )
C S S B  3 2 9  ( S T A ) ,  S e n a t o r  P o u r c h o t

A Board of Trustees established to manage the following funds: 
Public Employees Retirement System Fund $3.2 billion 

Teachers Retirement System Fund $1.90 billion 
Judicial Retirement System Fund $34.1 m illion 

M ilitary Retirement Fund $4.2 m illion 
Supplemental Benefits System (SBS) $675 m illion 

Deferred Compensation $125 m illion

Senator Pourchot 1/13/92



D E S C R I P T I O N  O F  CH AN GES  TO H C S C S S B  3 2 9  ( F I N A N C E )

Page 1, L ines 11-12:
The language re fe re n c in g  the  B oa rd 's  a b i l i t y  to  manage "o th e r  

s ta te  funds upon agreement w ith  th e  com m issioner o f  th e  departm ent 
o r th e  f id u c ia r y  re sp o n s ib le  f o r  the  fund " may lend i t s e l f  to  
m is in te r p r e ta t io n  th a t  the  Department o f  Revenue Commissioner 
somehow has ve to  power. To c l a r i f y  th a t  an agreement to  manage 
o th e r s ta te  funds is  between the  f id u c ia r y  o r th e  comm issioner o f  
the  departm ent in  which the  fund is  lo ca te d  and th e  Board, the  
o rd e r o f  the  language has been changed.
Page 7:

The l i a b i l i t y  c lause  has been d e le te d  from  the  p re v io u s  b i l l  
v e rs io n . Th is  language was c a r r ie d  ove r from  th e  p re v io u s  pension 
in ves tm en t b i l l ,  SB 18, and was cons ide red  to  be e s s e n t ia l under 
the  co rp o ra te  concep t. Given th a t  the  Defined B e n e f its  systems are 
p ro te c te d  by A r t .  12, sec. 7 o f  the  s ta te  c o n s t i tu t io n  and th a t  
the  s p e c i f ic  l i a b i l i t y  language ra is e d  concerns o f  se ve ra l 
b e n e f ic ia r ie s ,  I  suppo rt d e le t io n  o f  the  l i a b i l i t y  s e c tio n  
(37 .10 .310 ) in  e n t i r e t y .  Th is  assures th a t  th e  s ta te  le v e l o f  
l i a b i l i t y  remains a t s ta tu s  quo.
Page 12, L ines 21-23 :

T h is  change adds im p a r t ia l i t y  language to  th e  s ta tu te  to  fu r th e r  
c l a r i f y  th a t  i t  would be im pruden t to. fa v o r  one group o f  
b e n e f ic ia r ie s  ove r a n o th e r. T h is  change was recommended by 
R ep re sen ta tive  Larson.
Page 12: L ines 24 -30 :

A lso  recommended by R ep re sen ta tive  Larson , t h is  change 
e lim in a te s  the  two se ts  o f  in ves tm en t s tanda rds th a t  were in  the  
p re v io u s  b i l l  v e rs io n . The changes app ly  the  P ruden t In v e s to r  Rule 
to  a l l  funds managed by the  Department o f  Revenue and removes the  
"o rd in a ry  p ro fe s s io n a l prudence" language.
Page 15: L ines 4 -6 :

Adds employer l i a b i l i t y  language to  S8S, c la r i f y i n g  th a t  the  
s ta te  is  no t l ia b le  f o r  in ves tm en t lo sses i f  th e  p ruden t in ves tm en t 
s tanda rd  has been met.
Page 17: L ines 13-15:

Adds employer l i a b i l i t y  language to  The D e fe rred  Compensation 
Program, c la r i f y in g  th a t  the  s ta te  is  n o t l ia b le  f o r  in ves tm en t 
lo sses i f  the  p ruden t in ves tm en t s tanda rd  has been met.

S e n a t o r  P a t  P o u r c h o t
3 / 1 6 / 9 2



3 2 9

HISTORY OF CHANGES IN THE LEGISLATIVE PROCESS FOR SB 329 
Senate S ta te  A f f a i r s  Committee: 1 /22 /92
The S ta te  A f f a i r s  Committee adopted a Committee S u b s t itu te , 
in c o rp o ra t in g  th e  fo l lo w in g  two changes:

1. Chapter 85 SLA 91 a llow s  m un ic ip a l ta x a t io n  o f  fo re c lo s e d  
p ro p e r t ie s  he ld  f o r  in ve s tm en ts . DCRA recommended th a t  S ec tions  8 
and 9 o f  the  SB 329 be d e le te d  as th e y  are cons ide red  unnecessary.

2 . The words (AND ASSETS) were e lim in a te d  from  Sec. 37 .10 .280 . 
The Board does no t ho ld  a sse ts . The asse ts are he ld  by the  
re t ir e m e n t system .

3 . LETTER OF INTENT: The l e t t e r  o f  in te n t  encourages th e  board 
o f  t ru s te e s  to  u t i l i z e  A laska f irm s  who are  members o f  the  New York 
and American Exchange, when a l l  fa c to r s  are equa l.
Senate F inance Comm ittee: 1 /28 /92
The Senate F inance Committee adopted th e  S ta te  A f f a i r s  CS and 
L e t te r  o f  In te n t  and the  DOA and DOR f is c a l  n o te s . No changes.
Senate F lo o r : 2 /3 /9 2
Y= 16 N=0 E=4
House S ta te  A f f a i r s :  2 /2 5 /9 2
No amendments. Adopted p re v io u s  L e t te r  o f  In te n t  and f is c a l  no te s .



C SSB  3 2 9  (S T A ) ALASKA ST A T E  P E N S IO N  INVESTM ENT BOARD

CSSB 329 (STA) re p la ce s  th e  Comm issioner o f  Revenue as th e  so le  
f id u c ia r y  o f  the  $5 b i l l i o n  pens ion  funds w ith  an e ig h t  member 
Board o f  T ru s te e s . The Department o f  Revenue in v e s ts  these  funds 
a t th e  d ir e c t io n  o f  t h is  Board.
BOARD COMPOSITION:

SB 329 e s ta b lis h e s  a ba lanced e ig h t  member Board, fo u r  e le c te d  
and fo u r  a p po in te d . The e le c te d  members a re  1 PERS/SBS, 1 PERS, 2 
TRS. The PERS and TRS Boards a re  empowered to  s e t re g u la t io n s  
conce rn ing  e le c t io n  and removal o f  th e  PERS/TRS board members. The 
Governor appo in ted  members a re : Comm issioner o f  Revenue and th re e  
members who have in ve s tm en t e xp e r ie n ce , w ith  a t  le a s t  one o f  these 
re p re s e n tin g  a n o n -s ta te  em p loye r, such as m u n ic ip a l i t ie s  and 
schoo l d i s t r i c t s .  The Governor may remove th e  appo in ted  members f o r  
cause.
CSSB 329 s e ts  o u t th e  h ig h e s t s tanda rd s  f o r  th e  Board, in c lu d in g :

A. P ruden t In v e s to r  Rule
B. C o n f l ic t  o f  I n te r e s t  and Open M eetings p ro v is io n s .
C. P rocurement re g u la t io n s
D. Access to  p ro fe s s io n a l in ve s tm en t and le g a l counse l.
E. T ra in in g  f o r  t ru s te e s .

CSSB 329 p ro v id e s  f o r  s t r in g e n t  o v e rs ig h t by r e q u ir in g :
A. Long-range and q u a r te r ly  in ve s tm en t re p o r ts  to  LB&A.
B. Performance e v a lu a t io n s , a u d its  and in ves tm en t p o l ic ie s  to  

th e  G ove rno r, L e g is la tu re ,  p a r t ic ip a t in g  employers and PERS/TRS 
boa rds .

,C. Review o f  a c tu a r ia l e a rn in g s  assum ptions and re p o r t  to  
a p p ro p r ia te  boards .

D. Development o f  an annual o p e ra t in g  budget and p re s e n ta t io n  
to  DOR, 0MB and L e g is la tu re .
CSSB 329 is  suppo rted  by th e  A d m in is t ra t io n  as w e ll 
fo l lo w in g  o rg a n iz a t io n s : NEA-AK, AARP, ASEA, APEA, AML.

as the

A L e t te r  o f  I n te n t  was adopted in  th e  Senate S ta te  A f f a i r s  
Committee which encourages th e  Board to  u t i l i z e  A laskan f irm s  
when a l l  fa c to r s  ajre e q ua l.
By Sena to r P ^ tM fou rcho t 
l / 2 r /9 2  J p *
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M E M O R A N D U M

The Honorable Pat Pourchot 
Alaska State Senate

FILE NO.:

TEL. NO.:

S t a t e  o f  A l a s k a
Departm ent o f Law

DATE. March 18, 1992

465-3600

s u b j e c t :  SB 329; state investment
board

FROM :
Assistant Attorney General 
Governmental Affairs - Juneau

You requested our review of a section in SB 329 which 
attempts to limit the recovery for a "liability" incurred by a 
board of trustees that would be established to invest state pension 
and other funds. The section in question provides:

A liability incurred by the board shall be 
satisfied exclusively from the trust assets or 
trust revenue, and a creditor or other person may 
not have a right of action against the state 
because of a debt, obligation, or liability of the 
board.

CSSB 329 (State Affairs), page 7, lines 5 - 7 .  (hereinafter "the 
liability provision"). Critics of the liability provision believe 
it sets a bad public policy and may not be enforceable. It is 
their feeling that the state treasury should remain primarily 
liable for all acts of state officials who serve as fiduciaries to 
public retirement funds.

The liability provision first appeared in another version 
of a bill vetoed by Governor Hickel during the first session of the 
Seventeenth legislature. SB 18 (1st Sess., 17th Alaska St. Leg.). 
Senate Bill 18 would have created a public corporation to manage 
the investment of pension funds. The public corporation would have 
been a political, subdivision of the state with an independent legal 
existence.. During the interim between legislative sessions, 
Governor Hickel agreed to support the provisions of SB 329 if the 
public corporation concept was abandoned. A state board of 
trustees serving as the fiduciary in charge of investment of 
pension funds was substituted in place of the public corporation. 
The board would be a state agency within the Department of Revenue. 
The new bill carried forward the liability provision now under 
review.

The first clause of the liability provision is beneficial 
because it would limit the ability of claimants to assert personal 
liability against board members. Unless some protection from this
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type of liability is offered, the personal assets of a board 
member are susceptible to being seized or encumbered to repay a 
liability incurred while performing official functions. With the 
threat of this liability exposure present, it would be difficult 
for the administration to attract responsible persons to serve on 
the board. This clause is opposed by a person who believes that a 
liability incurred through the actions of board members should be 
the responsibility of the individual trustees or the state.

The second clause of the liability provision precludes a 
claimant from proceeding against the state because of a liability 
incurred by a fiduciary. This provision raises questions of
enforceability and whether it is founded on sound public policy. 
The effect of this statutory limitation of liability will be to 
make the trust bear any loss caused by tortious or imprudent
actions of the board which is a state instrumentality. However, 
the bill eases the effect of the liability limit by authorizing the 
purchase of insurance or the retention of reserves that would be 
adequate to "protect the board and the state from liability to
others and from loss of trusteed assets due to the acts or
omissions of the trustees." See SB 329, page 6, lines 19 - 24 
(emphasis added) , The cost of the insurance would be a cost of 
administration which is customarily payable from trust assets. By 
knowing that this liability may be imposed, the trust can take 
steps to insure and avoid any large anticipated loss caused by a 
fiduciary, including a board member.

I am concerned about the enforceability of the second 
clause of the liability pro* ision because it purports to cut off a 
right of action against the state to enforce a claim based on an 
act or omission of board members who are a direct instrumentality 
of the state. If a claimant believes that the board of trustees 
are furthering interests of the state which conflict with the 
interests of the retirement systems, a court may be offended that 
the claimant would be denied due process to seek redress from the 
state. See State v. Abbott. 498 P.2d 712 (Alaska 1972) (basic 
policy of the law should be that when there is negligence, the rule 
is liability; immunity is the exception). Additionally, the 
section appears to conflict with the waiver of sovereign immunity 
granted in AS 09.50.250 for contract, quasi-contract, or tort 
claims. In a 1963 opinion, the attorney general determined that a 
general limitation of liability included in the Workers' 
Compensation Act (AS 23.30) was not valid unless it was enacted as 
an exception to the waiver granted in AS 09.50.250. 1963 Op. Att'y
Gen., No. 28.



The Honorable Pat Pourchot 
SB 329; state investment board

March 18, 1992 
Page 3

Even though the first clause of the liability provision 
has a limited beneficial effect, I recommend that the bill be 
redrafted to delete all material set out on page 7, lines 5 - 7 .  
The trustees could protect the trusteed assets and their personal 
assets through the purchase of insurance which is authorized 
elsewhere in the bill. By making the bill silent on these 
liability issues, questions of liability would be resolved under 
common law and other statutes to the extent that they are relevant. 
Under existing law, if a state official acts within the scope of 
his or her authority, the state defends and indemnifies the 
official from loss. However, if the employee acts in a manner that 
exceeds his or her scope of authority, the state may decline to 
defend.

Nothing in existing law prevents the legislature from 
appropriating trust receipts to pay a "liability" if the trust is 
properly responsible for the claim. Additionally, nothing in 
existing law prevents the trustees from providing protection to the 
state treasury, trusteed assets, and their personal assets by the 
purchase of fiduciary liability insurance. Therefore, the trusteed 
assets and the state treasury can be adequately protected without 
the liability provision set out in the bill.

We hope this memorandum adequately answers your concerns.

cc: Commissioner Rexwinkel



By S e n a to rw a t Pourchot 
1 /29 /92

COMPARISON OF CSSB 329 AND SB 18 
PENSION FUND MANAGEMENT

Senate B i l l  18, which e s ta b lis h e d  th e  A laska S ta te  Pension 
C o rp o ra t io n , passed both bod ies in  1991 and was vetoed by the  
Governor. SB 329 was d ra f te d  in  co ope ra tio n  w ith  the  Department o f 
Revenue and th e  Department o f  A d m in is tra t io n  and in c o rp o ra te s  many 
o f  th e  concep ts th a t  were in c lu d ed  in  SB 18. The m a jo r d if fe re n c e s  
between th e  two b i l l s  are l is t e d  be low .
SB 329 ESTABLISHES A BOARD OF TRUSTEES WHICH DIRECTS THE DEPARTMENT 
OF REVENUE IN THE MANAGEMENT AND INVESTMENT OF PENSION FUNDS.

SB 329 does no t e s ta b lis h  a sepa ra te  c o rp o ra t io n , as was 
proposed in  SB 18. SB 329 does M l  c o n ta in  any p ro v is io n s  f o r  an 
e x e c u tiv e  d i r e c t o r ,  c o rp o ra te  exempt employees, banking 
e xam in a tio n , o r h o ld in g  o f  a s se ts . SB 329 does co n ta in  a new 
p ro v is io n  th a t  a llow s  the  Commissioner o f  Revenue to  des igna te  
employees who a re  s u b je c t to  c o n f l i c t  o f  in te r e s t  and whose f a i lu r e  
to  comply would be grounds fo r  te rm in a t io n .
SB 329 ADDS DEFERRED COMPENSATION FUNDS TO THE PREVIOUS SB 18 LIST 
OF FUNDS.

The Board o f  T rus tees in  SB 329 w i l l  manage th e  funds o f  the  
fo l lo w in g  system s: PERS, TRS, J u d ic ia l ,  M i l i t a r y ,  SBS and D e fe rred  
Compensation. D e fe rred  Compensation was in c lu d e d  a t the  
recommendation o f  both th e  A d m in is tra t io n  and PERS Board 
m em be rs .P rov is ions have been added th a t  re q u ire  the  Board to  
c o n s u lt  w ith  th e  Department o f  A d m in is tra t io n  p r io r  to  making any 
changes to  e i t h e r  the  SBS o r  th e  D e fe rred  Compensation programs. 
The Board is  a ls o  re q u ire d  to  deve lop  con tin gency  p lans f o r  
p o te n t ia l c a r r ie r  in ves tm en t p rob lem s.
BOARD REQUIREMENTS:

In  a d d it io n  to  th e  d u t ie s  and r e s p o n s ib i l i t ie s  l i s t e d  in  SB 
U<; SB 329 re q u ire s  th a t  th e  Board s h a l l :
1. Develop and p re sen t a budget to  DOR, 0MB and th e  L e g is la tu re
2. Review eve ry  two y e a rs , the  a c tu a r ia l e a rn in gs  assumption f o r  
each fund  and re p o r t  to  the  a p p ro p r ia te  boards and agencies
3. Adopt p rocurem ent re g u la t io n s  th a t  in c lu d e  p u b l ic  n o t ic e  
re qu irem en ts  and emergency procedures
4. S e le c t and m o n ito r e x te rn a l in ves tm en t managers
5. Meet a n n u a lly  w ith  th e  PERS and TRS board and th e  Department o f  
A d m in is t ra t io n  to  re v iew  b e n e f i t  a d m in is t ra t io n  o f  each system .
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February 27, 1992

Rep. Eileen MacLean, Co-Chair 
Rep. Mike Navarre, Co-Chair 
House Finance Committee 
Alaska House of Representatives 
State Capitol 
Juneau, AK 99811

Dear Representatives

On Wednesday, February 26, 1991, the House State Affairs Committee 
heard CSSB 329 - relating to the Alaska State Pension Investment 
Board. Although this bill was passed out of the committee and on 
to the House Finance Committee, there were substantial concerns 
voiced during the hearing. The purpose of this letter is to inform 
you of these concerns and request that you address them before 
taking action on CSSB 329.

Dut to the SBS f: asco of last year, the issue of liability for the 
mismanagement of the funds has arisen. Although there are some 
liability provisions for the board proposed by CSSB 329, the 
concern is that the state will no longer be liable for losses 
incurred by the recipients of the funds. The question posed is 
whether the people who benefit from these funds are trading a 
guarantee from the state under current law for no guarantees under 
the proposed system of an investment board.

The House State Affairs Committee respectfully requests that you 
examine this area carefully to ensure that protection against loss 
will continue to be provided for the people who participate in 
these funds. Thank you very much.

Sincerely,

Repr^ehtative Gene Kubina, Chairman 
House State Affairs Committee

cc: Senator Pat Pourchot
House Finance Committee Members
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OFFICE OF THE COMMISSIONER 1 TELEFAX: (907) 465-2389

March 4, 1992

The Honorable Mike Navarre 
The Honorable Elaine MacLean 
Co-Chairs, House Finance Committee 
Alaska State Legislature 
State Capitol
Juneau, AK 99801-1182 

Dear Representative Navarre:

The purpose of this letter is to speak to the concerns stated in the letter of February 27, 1992 
from the House Stale Affairs Committee Chaus dealing with the insurance and liability clauses 
of CSSB 329.

The insurance section of CSSB 329 allows the trustees of the investment board to obtain errors 
and omissions ("E&O") insurance which protects the assets of the pension plans from negligent 
acts of the trustees. This insurance also protects the individual trustees and their assets from 
legal challenges due to their participation on the investment board. The availability of trustee 
insurance is available to attract participation from individuals who normally decline from 
appointment due to the uncertainty of personal liability a trustee position of this type car ries. To 
provide E&O insurance does not water down the responsibility of a trustee. Nor does it provide 
an escape from personal liability for gross negligence or criminal actions.

E&O insurance is intended as a safety net for the pension plans and for the trustees. The pension 
plans are protected from loss due to trustee misfeasance and malfeasance and the trustee is 
protected from personal liability from superficial legal challenge. While the insurance company 
will defend an action brought against a tnistee, if the trustee if found to have breached his or her 
fiduciary duties or if the action was caused by the trustee’s gross negligence, the insurance 
company would ordinarily seek to reclaim any damages from the trustee under a right of 
subrogation. If desired, additional insurance premiums can be paid which would waive an 
insurance company’s right to subrogation against the trustees.

The liability clause of this bill merely provides that the retirement funds will pay their own way.
If the board hires a consultant, the consultant will be paid out of the funds of the pension plans.
If a consultant must sue to recover fees, he or she cannot sue the State of Alaska but must seek 
remedy against the pension plans. It is not reasonable to ask the general population to pay the 
debts of the State’s pension plans. The State’s general fund must not be held directly responsible 
for investment losses or liabilities of the pension plans. Indirectly the general fund is held 
responsible since employer (not employee) contributions are adjusted meet the future liabilities 
of the pension plans.

D E P A R T M E N T  O F  R E V E N U E
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retirement benefits, the State would be required to provide the benefits from some other source 
of funds. The liability clause does not affect that responsibility.

This liability clause does not address the rights of any person to bring an action against the 
pension plans, board, or a trustee nor does it affect any criminal remedy a court may impose. 
The liability clause is not providing any new intent or change to the treatment of the pension 
plans’ liabilities as they exist today.

I hope these comments prove to be useful in your reading of CSSB 329. I have enclosed a copy 
of the Government Finance Officers Association’s publication "The Legal Obligations of Public 
Pension Plan Governing Boards and Administrators" for your review. Please contact me if I can 
be of further assistance.

Sincerely,

CyUs- %
Brian C. Andrews 
Deputy Commissioner

BCA/mem
Enclosure
92-053

cc: Darrel J. Rexwinkel, Commissioner



U niversity of A laska Southeast
Ketchikan Campus 
7 th and Madison 
Ketchikan, Alaska 99901 
225-6177

February 24, 1992

The Honorable Pat Pourchot 
Alaska State Senate 
P. 0 . Box V 
Juneau, Alaska 99811

SUBJECT: The Alaska State Pension Investment Board, SB ?29

Dear Senator Pourchot:

On behalf of the UAS Faculty Senate, I am writing to express support for SB 329. The 
Faculty Senate endorsed last year's form of this initiative, SB 18, and while that bill was superior 
in our view, SB 329 does bring about a change in management that is long overdue, removing the 
five billion dollars in State employee pension funds from the sole control of a political appointee.

Once again, the UAS Faculty Senate appreciates your part in sponsoring this important 
legislation.

cc: UAS Faculty Senate
Southeast Legislative Delegation
Chancellor Marshall Lind
UAS Assembly President
UAS Classified Association
UA General Assembly President Ray Highsmith
UA President Jerome Komisar
UA Vice President for University Relations Wendy Redman

Sincerely yours,

'~7 ~7}L&c£tLnS /'ScVwv̂ - 
•  '1/1 Minhael RaranMichael Baran

Assistant Professor of Business
Administration 

UAS Faculty Senate President



'The A la s k a  T e a c h e rs ' R e tire m e n t S y s te m  B o a rd

Ja n u a ry  31, 1992

Charlie Arteaga, C hairperson 
1439 M illar
Ketchikan, A laska 99901

Senate F inance Committee

RE: SB 329 - An Act E stablishing th e  Alaska S tate Pension Investm ent 
Board..

D ear Sirs,

As C hairperson for the  Alaska S tate Teachers' Retirem ent Board I lend 
m y support to SB 329. In previous m eetings our Board h a s  tak en  a  position 
of suppo rt for sim ilar legislation, our lack of a  recent m eeting h a s  not 
provided the  opportunity to  take official action on SB 329. B u t I am  
confident th a t  the  Board will be  supportive w hen offered th e  opportun ity  to 
take such  action.

The m ajor concern regarding SB 329 is th e  lack  of independence for 
the  Pension Investm ent Board. Previous legislation, w hich spoke to the  
creation of an  independent t ru s t  company, included th a t  independence.
But SB 329 does offer features which are  agreeable. The increase in 
constituen t represen tation  for the  TRS, a n d  the  sh a red  fiduciary are  two 
features which m ake the  legislation attractive and  worthwhile. I urge your 
support an d  "do pass" on SB 329.

Thank you for your a tten tion  to th is im portant piece of legislation.

Sincerely,

C. Arteaga, C hairperson 
T eachers' R etirem ent System  

Board of D irectors
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A A R P  P O S IT IO N

The State Legislative Committee of the American Association of Retired Persons 
advocates creation of an independent investment corporation to manage the state 
pension funds and ensure the state’s prudent and faithful discharge of its investment 
responsibilities as the fiduciary of various trust funds.

This public corporation would cany out the state’s responsibilities to facilitate the 
prudent maximization of trust fund earnings by providing broader and more flexible 
management powers.

Size of the Corporation Board of Trustees should be small (7 to 9 members, yet 
operationally efficient and financially prudent Representation on the Board should 
include TRS and PERS members (active and retired), employers, the public, and the 
Commissioner of Revenue.

Pro/is ion should be made for an Investment Advisory Council to make recommendations 
to the Board on investment strategies and procedures. The present TRS and PERS 
Boards should be retained.

Benefit management should remain in the Department of Administration.

PROBLEM

Many Alaskans are contributors to various State Retirement Systems with the expectation that the funds 
will be carefully protected and prudently invested to ensure the availability of benefits to the eligible 
beneficiary upon retirement
The State of Alaska has the responsibility for the management of investments for the trust funds 
(approximately $5 billion) of the Public Employees’ Retirement System (PERS), Teachers’ Retirement 
System (TRS), Judicial Retirement System, Military Retirement System and Elected Public Officers’ 
Retirement System.
By law, the Commissioner of Revenue is the sole fiduciary for the investment of the funds. (The Teachers’ 
Retirement Board and Public Employees’ Retirement Board have no direct role in the investment of the 
funds, although the boards are responsible for administering retirement benefits.) The Commissioner is a 
political appointee, subject to change every four years, which is disruptive to the continuity of the 
investment program. Sinoe the Commissioner of Revenue has numerous responsibilities, there are 
limitations on the time that he/she can devote to the management of the funds.



Excerpt from the Alaska Municipal League Policy Statement
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ment’s ability to tax oil and gas property within its jurisdiction. Any state initiative 
to impose a more restrictive interpretation should be rejected.
In 1988 the Senate Select Committee on Oil and Gas Taxation, chaired by former 
Department of Community and Regional Affairs Commissioner Lee McAnerney, was 
appointed to review the method by which the state interpreted and applied local taxing 
limitations on oil and gas property. After thoroughly researching this issue and 
conducting a series of public hearings, the committee recommended in its 1989 report 
that the present state interpretations of how local government limitations on oil and gas 
property are applied should continue.

9. Tax increment Financing: The League urges the legislature to amend 
tax increment financing statutes to enable second class boroughs to sell revenue 
bonds for financing of public-owned infrastructure necessary for coal development.

E. PUBLIC EMPLOYEES’ RETIREMENT

1. Increases in Benefits: The League urges that any legislation that 
increases the cost of the Public Employees’ Retirement System or the Teachers’ 
Retirement System due to increased benefits require the cost to be borne by 
contributions from the employees. The League urges the legislature to require fiscal 
notes to address the impact on each participating municipal employer If any 
amendments are made to the Public Employees’ Retirement System or the Teachers’ 
Retirement System.
Because municipal employees, including teachers, are members of the Public Employees’ 
Retirement System or the Teachers’ Retirement System, municipalities are affected by 
changes made by the legislature to either retirement program. Many times proposals are 
made to change a retirement system without focusing on the increased cost to 
municipalities that such changes will cause. Because the municipality has no control over 
the retirement system and any increase in retirement benefits will decrease funds available 
for other municipal services, any increase in retirement system costs resulting from 
legislative action should be borne by the employees who will benefit from the increased 
retirement benefits. Additionally, in order to assist municipalities and the legislature in 
evaluating changes to the retirement systems, fiscal notes accompanying such legislation 
should include an analysis of the fiscal impact on each of the participating municipalities.

2. PERS/TRS Investment Board: The League supports the establishment 
of an investment board for the management and investment of state pension trust 
funds, including the trust funds of the Public Employees’ Retirement System (PERS) 
and the Teachers’ Retirement System (TRS), insofar as the investment board 
includes representatives of trust beneficiaries and employers.
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Alaskan municipalities make over half of all employer contributions to the PERS and TRS 
and are directly affected by the performance of these funds because of the effect fund 
earnings have on employer contribution rates and, thus, on local tax rates. At present, 
both PERS and TRS funds are managed by the Department of Revenue, with the 
Commissioner of the Department as the sole fiduciary.
Creation of an investment board would give visibility to and strengthen the trust status of 
pension trust funds. It would increase accountability, continuity, and public disclosure for 
the investment management of the funds by establishing a board as fiduciary, 
incorporating professional investment managers and trust administrators, as well as 
representatives of beneficiaries, on the investment board, and providing for the exercise 
of fiduciary powers through the forum of regularly scheduled public meetings rather than 
administrative actions. A board would give management the authority to act in a timely 
manner and compete fully with other professional institutional investors.

F. FISCAL NOTES/GOVERNMENT MANDATES

1. Fiscal Notes: The League supports enactment of legislation requiring 
affected state agencies to prepare, in consultation with the affected local 
governments, notes assessing the fiscal impact on local government of any 
proposed bill or regulation, including pass-through grants.
Numerous bills are introduced each year that would have an impact on the cost of the 
operation of the local governments. However, it appears that no analysis and little, 
thought are given to the actual impact such legislation would have on affected 
municipalities. In order to assist the municipalities and the legislature in making informed 
decisions about such legislation, fiscal notes assessing the fiscal impact on local 
government of such bills are necessary.

2. Reimbursement for Responsibilities Transferred from State: The 
League urges passage of legislation that would require a government agency 
unilaterally transferring responsibility for a program to a municipality or imposing 
regulations on a municipality to reimburse the municipality for the costs of the 
transferred responsibility or regulations.
Proposals are occasionally made to require municipalities to undertake programs or 
activities for which there is either inadequate or no reimbursement. 'Proposals that shift 
the burden of such programs to municipalities should provide adequate reimbursement 
to the municipalities for the administration of such programs. No state or federal 
regulation that imposes a cost upon local governments should be enacted without 
reimbursement for that cost.
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A A R P  P O S m O N

The Alaska State Legislative Committee of the American Association of Retired Persons 
advocates creation of an independent investment corporation to manage the state 
pension funds and ensure the state's prudent and faithful discharge of its investment 
responsibilities as the fiduciary of various trust funds.

This public corporation would cany out the state’s responsibilities to facilitate the 
prudent maximization of trust fund earnings by providing broader and more flexible 
management powers.

Size of the Corporation Board of Trustees should be small (7 to 9 members, yet 
operationally efficient and financially prudent Representation on the Board should 
include TRS and PERS members (active and retired), employers, the public, and the 
Commissioner of Revenue.

Provision should be made for an Investment Advisory Council to make recommendations 
to the Board on investment strategies and procedures. The present TRS and PERS 
Boards should be retained.

Benefit management should remain in the Department of Administration.

PROBLEM

Many Alaskans are contributors to various State Retirement Systems with the expectation that the funds 
will be carefully protected and prudently invested to ensure the availability of benefits to the eligible 
beneficiary upon retirement
The State of Alaska has the responsibility for the management of investments for the trust funds 
(approximately $5 billion) of the Public Employees’ Retirement System (PERS), Teachers’ Retirement 
System (TPS), Judicial Retirement System, Military Retirement System and Elected Publk Officers’ 
Retirement System.
By law, the Commissioner of Revenue is the sole fiduciary for the investment of the funds. (The Teachers’ 
Retirement Board and Public Employees’ Retirement Board have no direct role in the investment of the 
funds, although the boards are responsible for administering retirement benefits.) The Commissioner is a 
political appointee, subject to change every four years, which is disruptive to the continuity of the 
investment program. Since the Commissioner of Revenue has numerous responsibilities, there are 
limitations on the time that he/she can devote to the management of the ftinds.
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State Legislative Committee Chairman Capital City Task Force Coordinator
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ment’s ability to tax oil and gas property within its jurisdiction. Any state initiative 
to impose a more restrictive interpretation should be rejected.

In 1988 the Senate Select Committee on Oil and Gas Taxation, chaired by former 
Department of Community and Regional Affairs Commissioner Lee McAnerney, was 
appointed to review the method by which the state interpreted and applied local taxing 
limitations on oil and gas property. After thoroughly researching this issue and 
conducting a series of public hearings, the committee recommended in its 1989 report 
that the present state interpretations of how local government limitations on oil and gas 
property are applied should continue.

9. Tax Increment Financing: The League urges the legislature to amend 
tax increment financing statutes to enable second class boroughs to sell revenue 
bonds for financing of public-owned infrastructure necessary for coal development.

E. PUBLIC EMPLOYEES’ RETIREMENT

1. Increases in Benefits: The League urges that any legislation that 
increases the cost of the Public Employees* Retirement System or the Teachers’ 
Retirement System due to increased benefits require the cost to be borne by 
contributions from the employees. The League urges the legislature to require fiscal 
notes to address the impact on each participating municipal employer if any 
amendments are made to the Public Employees’ Retirement System or the Teachers’ 
Retirement System.
Because municipal employees, including teachers, are members of the Public Employees’ 
Retirement System or the Teachers’ Retirement System, municipalities are affected by 
changes made by the legislature to either retirement program. Many times proposals are 
made to change a retirement system without focusing on the increased cost to 
municipalities that such changes will cause. Because the municipality has no control over 
the retirement system and any increase in retirement benefits will decrease funds available 
for other municipal services, any increase in retirement system costs resulting from 
legislative action should be borne by the employees who will benefit from the increased 
retirement benefits. Additionally, in order to assist municipalities and the legislature in 
evaluating changes to the retirement systems, fiscal notes accompanying such legislation 
should include an analysis of the fiscal impact on each of the participating municipalities.

2. PERS/TRS Investment Board: The League supports the establishment 
of an investment board for the management and investment of state pension trust 
funds, including the trust funds of the Public Employees’ Retirement System (PERS) 
and the Teachers’ Retirement System (TRS), insofar as the investment board 
includes representatives of trust beneficiaries and employers.
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Alaskan municipalities make over half of all employer contributions to the PERS and TRS 
and are directly affected by the performance of these funds because of the effect fund 
earnings have on employer contribution rates and, thus, on local tax rates. At present, 
both PERS and TRS funds are managed by the Department of Revenue, with the 
Commissioner of the Department as the sole fiduciary.
Creation of an investment board would give visibility to and strengthen the trust status of 
pension trust funds. It would increase accountability, continuity, and public disclosure for 
the investment management of the funds by establishing a board as fiduciary, 
incorporating professional investment managers and trust administrators, as well as 
representatives of beneficiaries, on the investment board, and providing for the exercise 
of fiduciary powers through the forum of regularly scheduled public meetings rather than 
administrative actions. A board would give management the authority to act in a timely 
manner and compete fully with other professional Institutional investors.

F. FISCAL NOTES/GOVERNMENT MANDATES

1. Fiscal Notes: The League supports enactment of legislation requiring 
affected state agencies to prepare, in consultation with the affected local 
governments, notes assessing the fiscal impact on local government of any 
proposed bill or regulation, including pass-through grants.
Numerous bills are introduced each year that would have an impact on the cost of the 
operation of the local governments. However, it appears that no analysis and little, 
thought are given,to the actual impact such legislation would have on affected 
municipalities. In order to assist the municipalities and the legislature in making informed 
decisions about such legislation, fiscal notes assessing the fiscal impact on local 
government of such bills are necessary.

2. Reimbursement for Responsibilities Transferred from State: The 
League urges passage of legislation that would require a government agency 
unilaterally transferring responsibility for a program to a municipality or imposing 
regulations on a municipality to reimburse the municipality for the costs of the 
transferred responsibility or regulations.
Proposals are occasionally made to require municipalities to undertake programs or 
activities for which there is either inadequate or no reimbursement. 'Proposals that shift 
the burden of such programs to municipalities should provide adequate reimbursement 
to the municipalities for the administration of such programs. No state or federal 
regulation that imposes a cost upon local governments should be enacted without 
reimbursement for that cost.
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February 28, 1992

Senator Patrick Pourchot 
Alaska State Senate 
P.O. Box V 
Juneau, Alaska 99811

Re: CSSB 329 (STA), establishing the Alaska State Pension Investment
Board

Dear Senator Pourchot:

Michael Kirk has asked me to look at CSSB 329 (STA), of which you are 
the prime sponsor, to evaluate his perception that it contains significant legal or drafting 
problems. He also asked me to consider your comments at the hearing on the bill in the 
House State Affairs Committee on February 26th, in which you related your 
understanding of the provisions which concern him.

My conclusion is that the courts would probably read the literal language 
o f the bill in a way that contradicts your stated intention, and that if the literal language 
o f the bill were to determine its interpretation, it would cause substantial legal difficulties.

The Problem of Judicial Interpretation

The obvious first step in reviewing legal drafting is to discern whether the 
language can be reasonably read in more than one way. In this effort, the interpretation 
of the prime sponsor is important to predicting how a court will understand it, especially 
if the sponsor’s interpretation is stated in the record, either through a letter of intent or 
recorded testimony. But it is a longstanding legal rule that legislative history cannot 
substitute for incompatible or missing statutory language. Moreover, you should be 
aware that there is a significant judicial trend toward minimizing use of external aids, 
such as legislative history, in interpreting statutory language. In short, if  a statute, read 
solely within its "four corners," does not convey its author’s meaning clearly and 
unequivocally, there is a very real possibility that a court or administrative agency will 
adopt a contrary reading. This is a particular concern in Alaska, where the courts do not 
permit legislators to testify on the meaning of legislation.



So the initial step in looking at your bill is to analyze whether particular 
language is susceptible of differing but reasonable interpretations. If so, there is an 
obvious need for defensive redrafting to eliminate all readings except the intended one.

Proposed AS 37.10.310

In proposed AS 37.10.310 (on page seven, lines five through seven), I 
conclude that the language of the bill not only contradicts what you have stated as your 
intention, but also raises significant legal difficulties which it appears you did not intend. 
The provision reads:

Sec. 37.10.310. LIABILITY. A liability incurred by the board shall be 
satisfied exclusively from the trust assets or trust revenue, and a creditor or 
other person may not have a right of action against the state because of a 
debt, obligation, or liability o f the board.

The context is clear: The bill would create a board of trustees whose duty would be to 
invest and manage the state pension trust funds and possibly other funds. Although the 
state itself is clearly the ultimate trustee, it would utilize the board as its instrument and 
the board members, or trustees, would be the fiduciaries charged with carrying out the 
duties of the trust. In this context, the question is how would a court likely interpret this 
section?

Taken literally, this paragraph appears to make two quite sweeping 
statements. 1) The first clause says that a liability "incurred by the board" shall be 
satisfied exclusively from trust assets (or trust revenue, which is a trust asset). Put 
another way, it states that no such claim may be paid out of any other source than the 
trust assets. I can see no other possible reading than that a liability of the board must be 
paid from trust assets and cannot be paid from another source, no matter what the 
circumstances. Thus neither state funds nor the assets of individual trustees could be used 
to satisfy liabilities, even if wrongdoing by the state or individual trustees was the cause 
o f the liability, and no matter what the extent of the liability.

(The language of this provision leaves open the question of what exactly 
constitutes "a liability incurred by the board." The restrictions imposed here would 
certainly apply to liabilities arising because of official board action, but there is an open 
question whether the assets of individual trustees may still be used to satisfy liabilities 
arising from a trustee’s unauthorized actions, e.g., a criminal embezzlement. By not 
clearly delineating what liabilities must be satisfied from trust assets and what liabilities 
may be satisfied from other sources, CSSB 329(STA) risks having a court apply the



restriction to all liabilities related to board members’ actions, including unauthorized 
wrongdoing.)

2) The second clause says that no one ("a creditor or other person") may 
have a "right of action" against the state because of a debt, obligation, or liability of the 
board. This provision goes beyond the first clause by denying even a right of action -  
the right to bring a lawsuit -- against the state because of board acts. While the first 
clause does not permit forcing reimbursement of a liability from the funds of anyone 
other than the trust assets, the second clause does not even permit a person to sue to 
establish that the state or the board (which is an agency of the state) owes a debt, 
obligation, or liability.

These two clauses are clearly mandatory and no exceptions are set out. 
Fund assets are the "exclusive" source of payments, and a person "may not have" a right 
of action against the state. Moreover the language may encompass liabilities, debts, and 
obligations arising from any cause whatsoever, including willful wrongdoing, gross 
negligence, waste, misappropriation of assets, failure to follow statutory duties, or even 
criminal embezzlement. In short, it appears that this provision would prevent any person 
from forcing either the state or the board members to reimburse funds improperly 
removed from the trust assets, and in the case o f a liability to a third party by the state 
or the trustees in the course of their management of the trusts, would require that only 
the trust, and not the state or any responsible trustees, bear the burden of the liability.

The Sponsor’s Intent

As I understood it, in your testimony on February 26th, you commented that 
if the trustees were not being prudent in managing the trusts, a beneficiary could sue "the 
fund", by which I assume you meant sue the offending board, and its members. You also 
said, I believe, that a person could bring an action for gross negligence or for violation 
of the prudent investor rule. Frankly, I do not see how any court could agree that the 
language of the bill permits such suits. CSSB 329(STA) simply does not allow suits to 
be brought against the state arising out of an obligation of the board, and since the board 
is itself a state agency, it could not be sued on a matter arising out of an obligation it 
creates by its own actions. Moreover, even if the board or its individual members could 
be sued, the first clause would restrict any recovery to the trusts’ own assets, so there 
would never be the opportunity to gain reimbursement to the trust of funds improperly 
removed from it. At its most extreme, this provision could prevent the state from 
requiring that a wrongdoing trustee or state employee compensate the trust for losses he 
or she causes to the trust, including losses caused by criminal acts. My view is not that 
a court could read both your intended meaning and a contrary one into the bill’s
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language, but that it could reasonably read only the contrary meaning; the bill simply 
does not permit what you believe it does.

The Provision May be Unenforceable in its Present Form

The consequences of restricting recoveries to trust fund assets and of 
denying a right of action against the state are potentially complex and serious. There is 
a good chance that the courts would refuse to apply the restriction.

In the law of trusts, a provision which effectively immunizes a trustee from 
liability due to his actions in connection with the trust is called an exculpatory or 
immunity clause. It is generally considered to be a reduction in the amount of skill and 
prudence which a trustee is obligated to use. See Restatement, Trusts, Second, §222. 
Courts will generally enforce exculpatory trusts inserted in a trust by the settlor, or maker 
o f the trust, except to the extent that they attempt to relieve trustees o f liability for 
reckless, intentional, or bad faith breaches of the trust duties.1 And even as to 
exculpatory clauses for ordinary failures, courts generally interpret such clauses as 
narrowly as possible. Indeed, some courts have even considered exculpatory clauses as 
unethical when they are required by trustees as a condition of service, since limiting one’s 
liability to the trust for breaches of duties owed to the trust in an inherent conflict. See, 
for example, Perling v. Citizens & Southern National Bank, 300 S.E.2d 649 (Geo. 1983).

As to exculpatory clauses that would excuse reckless or dishonest conduct, 
however, the courts almost always refuse to enforce such provisions, usually on public 
policy grounds. See, e .g ., Hazzard v. Chase National Bank, 287 N .Y .S. 541 (1936), 
affirmed 14 N.Y.S. 147 (App. Div. 1939), affirmed 26 N.E.2d 801 (N.Y. 1940). As 
one commentator put it,

To permit a trustee to hide behind an exculpatory clause and to avoid 
liability for bad faith, dishonesty, willful breach, and gross negligence 
would be against public policy, since it would encourage highly 
reprehensible or even criminal conduct. Hence such clauses are void to the 
extent that they attempt to relieve the trustee from liability for breaches o f 
these types.

1 A typical exculpatory clause would read that trustees shall have no liability "except for 
breaches deemed willful and intentional, acts of bad faith, dishonesty, or acts of gross 
negligence."
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Bogert on Trusts (6th Ed.) §94, p. 340. See also Browning v. Fidelity Trust Co., 250 
Fed. 321, 325 (3rd Cir. 1918); New England Trust Co. v. Paine, 59 N.E.2d 263 (Mass. 
1945). See cases collected in Appendix, Restatement, Trusts, Second, §222.

Federal law prohibits such exculpatory clauses in most employee retirement 
trusts, 29 U .S .C .A . §1110, Employee Retirement Income Security Act o f 1974. 
However that act does not apply to government sponsored retirement funds such as those 
at issue here.

Thus both federal law and the common law disfavor clauses like those in 
CSSB 329(STA) which would prevent a trustee from being liable for repayment of 
amounts due to a trust under any circumstances, and it is likely that the courts would 
refuse to implement the provision on public policy grounds. It should also be noted that 
this provision is more offensive than the usual exculpatory clause because here it is not 
the settlor making the provision, but the trustee itself (the state) for its own benefit.

A Constitutional Problem

Finally, the provision may well violate the Alaska Constitution, Article XII, 
Section 7, which states that membership in employee retirement systems constitutes a 
contractual relationship, and that accrued benefits shall not be diminished or impaired. 
At least for existing members o f the systems, a change in the law which would require 
the beneficiaries to bear the burden of malfeasance by others or by the state, without 
recourse, would be a significant impairment of their existing benefits and could well be 
considered a breach of this constitutional provision.

Summary

The crurts will most likely read CSSB 329(STA) as impairing the right of 
the funds or their beneficiaries to seek reimbursement of improper losses of trust funds 
from wrong-doers, including the state. Failure to amend the bill by language clearly 
establishing that such a bar is not intended may well lead to lawsuits and to judicial 
invalidation, and will certainly cause confusion.

♦



Proposed AS 37.10.210

One final note is appropriate. Mr. Kirk pointed out to you in a previous 
letter that proposed AS 37.10.210 can be read to give the commissioner o f revenue a veto 
over decisions of the board. Both Commissioner Rexwinkel and you have stated that that 
was not the intent, but I confess that my initial reading was the same as M r. Kirk’s. If 
reasonable people can misinterpret your intent, I suggest that the provision be redrafted 
so as to eliminate any possible contrary reading.

I have attached another copy of the proposed substitute language which Mr. 
Kirk previously sent you. This proposed language would preserve immunity for the 
trustees for ordinary negligence, but not for more serious wrongdoing. If  you wish 
language that would eliminate any exculpatory provisions — for example, that would 
permit beneficiaries to sue the trustees for failure to follow ordinary prudent investor 
standards, I would be happy to provide such language as well.

Sincerely,

Douglas K. Mertz

cc: House Finance Committee

a x. i i



P R O P O S E D  CHANGES TO CS SB 329 (STA)

1. At page one, in proposed AS 37.10.210: After the words, "state 
pension funds", add a comma. This makes clear that the words "upon 
agreement of the commissioner" modify the phrase starting "and of 
other state funds..." and not the main clause which precedes it.

2. At page six, in proposed AS 37.10.280, add at the end:

This section is not intended to remove liability of the 
board, its members, or the state based on acts 
of gross mismanagement, deliberate 
misfeasance, bad faith, criminal acts, or 
other acts not performed solely for the 
benefit of the trusts or their beneficiaries.

3. At page seven, in proposed AS 37.10.310, amend to read:

LIABILITY. A liability incurred by the board 
arising out of acts of ordinary negligence 
shall be satisfied exclusively from the trust 
assets or trust revenue, and a creditor or 
other person may not have a right of action 
against the state because of a debt, 
obligation, or liability of the board arising 
out of acts of ordinary negligence. This 
section is not intended to limit existing 
rights of any person to bring an action 
against the state, the board, or a trustee 
arising out of acts of gross mismanagement, 
deliberate misfeasance, bad faith, criminal 
acts, or other acts not performed solely for 
the benefit of a trust or its beneficiaries.
This section is not intended to limit the 
authority of a court in a criminal proceeding 
to order restitution to a trust of any assets 
improperly removed or wasted. ___



P.O. Box 20844 
Juneau, Alaska 99802 

February 18, 1992

Hon. Mike Navarre
Alaska House of Representatives
P.O. Box V
Juneau, Alaska 99811

Re: CSSB 329, creating the Alaska State Pension 
Investment Board.

Dear Representative Navarre:

I would like to share some urgent concerns regarding 
provisions of SB 329, which would create a state board to assist in 
the management of public employee pension funds. This bill has 
passed the Senate and it has been referred to the State Affairs and 
Finance Committees in the House. I am afraid that, because of its 
laudable goal, it may be acted upon too quickly for attention to be 
given to a few critical problems.

I see three problems in the bill, all of which relate to 
the extent to which the trustees and others responsible for 
managing the funds can be held accountable for misfeasance or 
malfeasance in carrying out their duties.

1. Possible veto authority over board policies. In the 
bill at page one, in proposed AS 37.10.210(a), the bill states

The purpose of the board is to provide prudent and 
productive management and investment of state pension 
funds and of other state funds upon agreement with the 
commissioner of the department. ..

I read this as saying that the commissioner (of revenue) has veto 
power over the management and investment decisions of the board. 
The prime sponsor of the bill, Senator Pourchot, has written me 
that the intent of the language is to permit the board to provide 
management services for other state funds than those listed in the 
bill, with the agreement of the commissioner of whatever department 
such a fund is in. I do not doubt that this reading is what 
Senator Pourchot intended. But nowhere is this intent stated in 
the bill. Instead, there is an enormous ambiguity, unresolved by 
any legislative history, which could as easily support my reading 
as that of Senator Pourchot. I presume that the Senator would 
agree with me that we do not want ambiguous drafting to permit some 
future revenue commissioner to claim that this language gives him 
a veto over the board's decisions. The solution is simple: amend 
this provision to make Senator Pourchot's reading clear and 
unambiguous. (A suggested revision is attached. Note that the
ambiguity can be resolved by adding a single comma to this 
section.)



2. I n s u r an ce  m a y  p r o t e c t  w r o n q - d o e r s  from b en ef i c i a r i e s .
On page 6, at proposed section AS 37.10.280, the board is required 
to have insurance to protect both its members, the state, and the 
trusteed assets from liabilities due to the acts or omissions of 
the trustees. The problem is that the insurance is to be funded 
from the trust funds themselves —  including the option of setting 
aside a portion of the trust funds as "self-insurance retention" —  
so that ultimately the beneficiaries of the trust will have to 
absorb losses or liabilities due to misfeasance. In short, there 
would be no recourse against wrong-doing trustees. Senator 
Pourchot says that this is not really the case, since insurance 
would not protect the wrong-doing trustees against claims based on 
conflict of interest, bad faith, or reckless or intentional 
wrongdoing. Frankly, the Senator is wearing rose-colored glasses. 
In fact, insurance will protect the trustees from bearing liability 
for such acts unless they rise to the level of provable intentional 
misconduct.

I do not have any problem with permitting insurance to 
protect individual trustees from ordinary good-faith claims, 
although I do think this section should have been framed in terms 
of requiring bonding of each trustee to protect the trust assets. 
But we should not permit the trustees to shield themselves from 
claims based on malfeasance or gross neglect of duty. This problem 
can be remedied by adding to this section language that states that 
it is not intended to permit trustees to shield themselves against 
liability arising out of conflict of interest, bad faith, reckless 
or intentional malfeasance, or other acts not performed solely in 
the interests of the trusts and their beneficiaries.

3. The bill would prevent collection of loses from those 
who caused them. The problem of non-accountability of individual 
trustees is made even worse by the provisions on page 7, at AS 
37.10.310:

LIABILITY. A liability incurred by the board shall be
satisfied exclusively from the trust assets or trust
revenue, and a creditor or other person may not have a
right of action against the state because of a debt,
obligation, or liability of the board.

Essentially this provision says that should the board or the State 
mismanage their fiduciary duties —  or even perform criminal acts 
in violation of their duties —  it is the trust beneficiaries, not 
whoever performed the acts, nor the State, who must pay. (Note 
that the trust beneficiaries are not even permitted to elect a 
majority of the board members!) In the case of gross mismanagement 
or deliberate misfeasance, insurance will not cover the losses. So 
in the worst cases, liability for wrongdoing by the managers will 
fall squarely on the beneficiaries, with absolutely no recourse 
against the wrongdoers. In fact if Board members are convicted of 
criminal wrongdoing in use of the trust funds, this provision would 
prevent a judge from ordering either the board, its members, or the 
State to reimburse the trust. This bill would mandate that the



trust beneficiaries themselves remain the uncompensated victims of 
wrongdoing.

(Note that in a parallel case —  the Mental Health Lands 
Trust —  such a provision would have barred the Supreme Court from 
ordering the State as trustee to reimburse the assets it had 
illegally removed from the trust. There is a very real question 
whether it is constitutional to bar a trust from recovering from 
its trustee losses caused by the trustee.)

This section should be labelled for what it really is, a 
c a r t e  b l a n c h e  o f  c o m p l e t e  i m m u n i t y  t o  t h e  b o a r d  a n d  t h e  S t a t e  f o r  
m i s f e a s a n c e  a n d  m a l f e a s a n c e  i n  t h e  a d m i n i s t r a t i o n  o f  a  t r u s t .  It 
would be improper for the legislature to prevent an individual from 
recovering damages from someone who had injured him; it should be 
equally improper, if not more so, for the State, as the real 
trustee of these pension funds, to bar a recovery from itself or 
its fellow trustees.

I have suggested some amending language to resolve this 
problem. But the point I really want to make is that this bill, 
for all its laudable purposes, is gravely flawed. T h e  p r o v i s i o n s  
m e n t i o n e d  a b o v e  m a k e  t h e  f u n d  v u l n e r a b l e  t o  m is m a n a g e m e n t  a n d  
m a l f e a s a n c e  b y  m a k i n g  t h e  t r u s t e e s  a n d  t h e  S t a t e  im m u n e  f r o m  
l i a b i l i t y  f o r  t h e i r  o w n  w r o n g d o i n g  a s  t r u s t e e s .  We must remember 
that the other side of that coin is that the bill would require 
thousands of retired public servants to bear the losses caused by 
the State and the trustees. I hope you agree with me that we m u s t  
make all possible r e a l  effort to prevent this from happening.

cc: Senator Pourchot



1. At page one, in proposed AS 37.10.210: After the words, "state
pension funds", add a comma. This makes clear that the words "upon 
agreement of the commissioner" modify the phrase starting "and of 
other state funds..." and not the main clause which precedes it.

2. At page six, in proposed AS 37.10.280, add at the end:

This section is not intended to remove liability of the 
board, its members, or the state based on acts 
of gross mismanagement, deliberate 
misfeasance, bad faith, criminal acts, or 
other acts not performed solely for the 
benefit of the trusts or their beneficiaries.

3. At page seven, in proposed AS 37.10.310, amend l.o read:

LIABILITY. A liability incurred by the board 
arising out of acts of ordinary negligence 
shall be satisfied exclusively from the trust 
assets or trust revenue, and a creditor or 
other person may not have a right of action 
against the state because of a debt, 
obligation, or liability of the board arising 
out of acts of ordinary negligence. This 
section is not intended to limit existing 
rights of any person to bring Ln action 
against the state, the board, or a trustee 
arising out of acts of gross mismanagement, 
deliberate misfeasance, bad faith, criminal 
acts, or other acts not performed solely for 
the benefit of a trust or its beneficiaries.
This section is not intended to limit the

P R O P O S E D  CH A N G ES TO  C S S B  3 2 9  ( S T A )

authority of a court in a criminal proceeding 
to order restitution to a trust of any assets 
improperly removed or wasted.
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W  f l  j  WALTER J. HICKEL,

0 E P A R T M E N T  O f  R E V E N U E

j
„  TREASURYD/VISJOtJ J
January 21, 1992

333 "WlBougMy Avenue, 11th Floor 
P.O. Box SB
Junetui, Alaska 99811-0400

TiUphont: (907) 465-2330
Fwwtile: (907) 465-2394r Susy Barnett, Aide to Senator Pourchot 

‘ Alaska State Senate 
State Capitol, Room 516 
Juneau, Alaska 99001-1182

#
Re: SB 329/Inourance and Liability Issues

De&r Ms Barnett;

This letter is in response to your request of January 15, 1992 
about questions B and C from Miahael Kirk. I have read Mr.
Kirk's questions several times only to beaome more aonfused each 
time. Rather than to second guess his questions, let me just 
explain what Sea. 37.10.280 and See. 37.10.310 try to set out.

The Insurance saction allows the board to obtain errors & 
omissions (E&O) insurance which protects the assets of the 
pension plans from negligent aots of the board. This section 
also allows the board to secure board member insurance. This 
insurance protects the individual board member's and their assets 
from legal challenges due to their participation on the board. 
Acquisition of board member insurance is important to attract 
participation from board members who would normally decline 

. membership due to the uncertain and unlimited personal liability 
a position of this type would have.

The Liability section sets out the need for the assets of the 
pension plan to be used to settle any loss incurred by the plan. 
The State's general fund should not be held responsible for 
investment or other losses of the pension plana. As mentioned 
above, the Insurance section of the bill provides for Eso 
insurance which would make the pension plans whole if losses 
resulted from negligent acta of the board. The general fund 
eventually becomes the "deep pocket" for losses through higher 
contribution rates. One final point, the State Constitution 

•guarantees that pension plan benefits will not bo diminished. •
i
Susy, I hope these comments help you out with your response to 
Mr. Kirk, Don't hesitate in calling upon me if I can be of 
further assistance.

jincerely,

C -S 3
Brian C. Andrews

. cc; Darrel J, Rexwinkel 
.1 92-017

*«»• •»
^  p iln l.d  On rccyclnd capo* b y C.D .



A l a s k a  S t a t e  L e g i s l a t u r e

Sen. Pat Pourchot, Co-Chairman 
Sen. J a y  K erttu la , Co-Chairman

Sen. A1 Adams 
Sen. Jim Duncan 
Sen. Lyman F. Hoffman 
Sen. Dick Shultz 
Sen. Rick Uehling

State Capitol 
Juneau, Alaska 90801-1182 

907-465-3712

Senate Finance Committee

J a n u a r y  21, 1992

M ic h a e l K i r k  
P .O . Box 20844 
J u n e a u , AK 99802

D ea r M r . K i r k ;
T h an k  y o u  f o r  t a k i n g  t h e  t im e  t o  r e v ie w  SB 329, An A c t  e s t a b l i s h i n g  
t h e  A la s k a  S t a t e  P e n s io n  In v e s tm e n t  B o a rd  an d  f o r  y o u r  c o n t in u in g  
i n t e r e s t  on  t h i s  i s s u e .  I  h a v e  d i s c u s s e d  y o u r  c o n c e r n s  w i t h  b o th  
o u r  l e g i s l a t i v e  a t t o r n e y  a n d  w i t h  t h e  D ep a r tm en t o f  R e v e n u e . I n  
r e s p o n s e  t o  y o u r  J a n u a r y  14, 1992 l e t t e r :

1./ P age  1, A r t i c l e  5 S e c , 37.10.210* (a) r e a d s :
T h e re  i s  e s t a b l i s h e d  t h e  A la s k a  S t a t e  P e n s io n  In v e s tm e n t

B o a rd  i n  t h e  D e p a r tm e n t o f  R e v e n u e . The p u rp o s e  o f  t h e  b o a r d  i s  t o  
£  p r o v id e  p r u d e n t  a n d  p r o d u c t i v e  m anagem en t a n d  in v e s tm e n t  o f  s t a t e  

pr* p e n s io n  f u n d s  a n d  o f  o t h e r  s t a t e  f u n d s  upon  a g re e m e n t w i t h  t h e  
c o m m is s io n e r  o f  t h e  d e p a r tm e n t o r  t h e  f i d u c i a r y  r e s p o n s i b l e  f o r  
t h e  f u n d .

The h i g h l i g h t e d  s e c t i o n  s e t s  o u t  t h a t  t h e  b o a r d  may m anage 
an d  i n v e s t  o t h e r  s t a t e  f u n d s , f u n d s  n o t  l i s t e d  i n  t h i s  b i l l ,  upon  
a g re e m e n t w i t h  t h e  c o m m is s io n e r  o f  t h e  D ep a r tm en t t h a t  o t h e r  fu n d  
i s  i n  ( i . e .  t h e  HESS S e l f - S u f f i c i e n c y  F und  i s  i n  t h e  D ep a r tm en t o f
H e a lt h  a n d  S o c i a l  S e r v ic e s )  o r  w i t h  t h e  f i d u c i a r y  o f  t h e  o t h e r
s t a t e  fu n d  i f  t h e  C o m m is s io n e r  d o e s  n o t  s e r v e  a s  f i d u c i a r y .  T h is  
s e c t i o n  d o e s  n o t  empower t h e  C o m m is s io n e r  o f  R e v e n u e , e x c e p t  t h a t  
h e / sh e  c o u ld  e n t e r  i n t o  an  a g re em e n t w i t h  t h e  B o a rd  t o  m anage a  
fu n d  i n  t h e  D e p a r tm e n t o f  R e ven u e  t h a t  i s  n o t  c u r r e n t l y  l i s t e d  i n  
t h i s  b i l l .

2 . P age  6. S e c t io n  37.10.280 The b o a r d  i s  r e q u i r e d  t o  e n s u r e  
t h a t  t r u s t e e d  a s s e t s  a r e  p r o t e c t e d  an d  t h a t  in s u r a n c e  m u s t p r o t e c t

7*2-th e  b o a r d  a n d  s t a t e  fro m  l i a b i l i t y  t o  o t h e r s .  I n  y o u r  l e t t e r  y o u  
• s t a t e d  t h a t  " l i a b i l i t y  f o r  w ro n g d o in g  b y  t h e  m a n a g e rs  w i l l  f a l l
/ ) P  s q u a r e l y  on t h e  b e n e f i c i a r i e s " ,  p l e a s e  b e  a s s u r e d  t h a t  t h e  a s s e t s
'  a r e  p r o t e c t e d  a n d  t h e  b e n e f i c i a r y  p o c k e t  w i l l  n o t  b e  p i c k e d .

I n s u r a n c e  d o e s  n o t  p r o t e c t  t r u s t e e s  i n  t h e  c a s e s  o f  c o n f l i c t  o f  
i n t e r e s t ,  b a d  f a i t h ,  r e c k l e s s  o r  i n t e n t i o n a l  w ro n g d o in g . The p u b l i c  
p e n s io n  s t a n d a r d  n a t io n w id e  i s  t o  p r o v i d e  e r r o r s  a n d  o m is s io n

! « . H * t r _ £ u r  resooA>S<£. /  Q e,\Jiuve. A jairi.s



' !

insurance as most sponsoring governmental entities have limited 
financial resources and would be hard pressed to pay the defense 
costs associated with a complex public pension plan fiduciary 
liability case. Of equal.importance, trustees do deserve some 
protection from "nuisance" lawsuits" and cannot be expected to pay 
for or even wait for reimbursement for personal suit related costs. 
There will always be an element of risk involved with any 
fiduciary, providing insurance transfers some of that risk from the 
state and the beneficiaries to the insurance company.

3. Page 7 Sec. 37.10.310 Liability. The purpose of this 
section is to clarify there is no General Fund obligation. 
Investments losses are to be satisfied by the plan assets, just as 
investment gains are credited to the plan. SB 329 provides a strong 
Board of Trustees, an extensive, clear set of governing and 
reporting requirements, access to professional and legal resources 
and expectations of fiduciary training in an effort to ensure 
responsible management of the pension funds. Keep in mind, that the 
new Board is composed of equal numbers of beneficiary 
representatives, not just state officials.

Thank you again for your interest in this matter.

Sincerely,

Senator Pat Pourchot 
Co-Chair, Senate Finance
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P.O. Box 20844 
Juneau, Alaska 99802 

January 14, 1992

Hon. Pat Pourchot 
Alaska State Senate 
Pouch V
Juneau, Alaska 99811

Re: Draft bill on management of state pension funds 

Dear Senator Pourchot:

You were good enough to share with me a copy of the draft 
bill worked out between yourself and the administration regarding 
management of state pension funds. I realize the bill is a 
compromise, but on reading it over certain aspects strike me as 
glaringly unwise. I would like to draw your attention to them in 
the hope that it is early enough to remedy the problems.

A). In the draft bill (draft 7-LS1609\D, 12/19/91), on 
page one, line 11, the purpose section states that the new Pension 
Investment Board is to provide prudent and productive management

.AU* and investment of state pension funds "upon agreement with the 
commissioner." -Nonetheless,, although it is not stated in such 

V? terms elsewhere in the bill, this . language appears to give the 
Commissioner of Revenue a complete veto over everything the Board 
does. In short, it becomes merely an advisory Board, which the 
Commissioner may ignore if he wishes. Was this your intent? If 
so, I am exceedingly alarmed by it. If it is not your intent, the 
section needs to be rewritten to make clear that the Board is not 
merely advisory and that the Commissioner is not free to overrule 
it.

B) Also, on page 6, lines 19 - 24, the Board is required 
to obtain insurance protecting the assets against liability to 
others; but the requirement is that the Board members themselves, 
as well as the State, be protected by insurance. Where is the 
incentive to perform according to legal obligations if insurance is 
required to make sure that the Board members never have any 
obligation arising out of mismanagement?

C) This non-accountability problem is made even worse by 
the provision at page 7, lines 5 - 7 ,  which says that should 
liability arise because of Board actions, the liability shall be 
satisfied only from the trust assets. In other words, should the 
Board or the State mismanage their fiduciary duties, it is the 
beneficiaries —  not whoever did the mismanagement, nor the State - 
- who must pay. The provision on page 6 requiring insurance will 
not help • in the case of gross mismanagement or deliberate 
misfeasance, since insurance will not cover deliberate wrongdoing. 
So in the worst cases, the liability for the wrongdoing by the 
managers will fall squarely on the beneficiaries, with absolutely 
no recourse against the wrongdoers. In fact, if the Board should



be convicted of criminal wrongdoing in use of the trust funds, this 
provision would prevent a judge from ordering either the Board, its 
members, or the State to reimburse the trust. This section should 
be labelled for what it is, a grant of complete immunity to the 
Board and the State for misfeasance and malfeasance in the 
administration of a trust. I cannot think of any justification for 
such a provision, and I ask you to reconsider it.

Taken together, these provisions seem to invite fiduciary 
disaster for the trusts, particularly if the current national 
experience of managerial misfeasance and malfeasance should strike 
in Alaska. My concern is not only with ordinary malfeasance or 
mismanagement due to incompetence, but also with attempts to use 
the pension funds for unwise public works projects or other schemes 
which are not in the interests of the beneficiaries. Since a 
statutory grant of immunity would leave no opportunity, for legal 
appeal or other recourse, I would urge you not to give license to 
possible mismanagement by the Commissioner or others.

I ask you to please reconsider these provisions so that 
the fiduciaries of the trusts remain accountable to the 
beneficiaries for their actions.

I hope these comments have been helpful. I will be out 
of town until February 3rd, but I will be happy to discuss this 
matter after I return.

Sincerely yours,

W J L J L C f - :

Michael J. Kirk


