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Alaska State Pension Investment Board.
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HOUSE CS FOR CS FOR SENATE BILL NO. 329 (FINANCE)
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE -SECOND SESSION
BY THE HOUSE ANANCE COMMITTEE

o
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A BELL
FOR AN ACT ENTITLED
"An Act establishing the Alaska State Pension Investment Board; relating to management
and investment of state pension funds, receipts of the supplemental employee benefits
program, receipts of the deferred compensation program, and other state funds; and

providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1L AS 37.10 is amended by adding new sections to read:
ARTICLE 5. ALASKA STATE PENSION INVESTMENT BOARD.

Sec. 37.10.210. ALASKA STATE PENSION INVESTMENT BOARD, (a) There is
established the Alaska State Pension Investment Board in the Department of Revenue. The
purpose of the board is to provide prudent and productive management and investment of state
pension funds and, upon agreement with the commissioner of the department or the fiduciary
responsible for the fund, of other state funds.

(b) The board consists of eight trustees. Two of the trustees shall be elected by the
members of the public employees’ retirement system from the membership of the system.

-1- HCS CSSB 329(FIN)
iVev Text tir.sd !DELETED TEXT 3PACXETED]



© © ® N o U e N

o " o kB EB

i
~N o

Nominations may be made by the Public Employees’ Retirement Board or by petition signed by
at least 10 persons eligible to vcte in the election. One of the trustees elected from the
membership of the public employees’ retirement system must be a participant in the supplemental
employee benefits program established under AS 39.30.150 - 39.30.180. Two of the trustees
shall be elected by the members of the teachers’ retirement system from the membership of the
system. Nominations may be made by the Teachers’ Retirement Board or by petition signed by
at least 10persons eligible tovote in the election. The governor shall appoint three trustees. At
least one of the appointed trustees must represent employers, other than the state, who participate
in one of the retirement systems. The appointed trustees must have business and investment
experience. The commissioner of revenue serves as a trustee.

(c) The appointed and elected trustees shall serve for staggered terms of four years and
may be reappointed or reelected to the board.

(d) The governor may, by written notice to ‘he trustee, remove an appointed trustee for
cause. The Public Employees’ Retirement Board ir :y, by written notice to the trustee, remove
a member elected from the membership of that retirement system for cause. The Teachers’
Retirement Board may, by written notice to the trustee, remove a member elected from the
membership of that retirement system for cause. After a trustee receives written notice of
removal, the trustee may not participate in board business and may not be counted for purposes
of establishing a quorum.

(e) A vacancy on the board of trustees shall be promptly filled in the same manner as
the seat was originally filled. A person filling a vacancy holds office for the balance of the
unexpired term of the person’s predecessor. A vacancy on the board does not impair the
authority of a quorum of the board to exercise all the powers and perform all the duties of the
board.

() The board of tr stees shall annually elect a chair from among its members.

(9) Five trustees constitute a quorum for the transaction of business and the exercise of
the powers and duties of the board.

(h) A trustee may not designate another person to serve on the board in the absence of
the trustee.

(1) The board shall adopt a policy concerning investment education for trustees.

Sec. 37.10.220. POWERS AND DUTIES OF THE BOARD, (a) The board shall

HCS CSSB 329(FIN) -
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(1) hold regular and special meetings at the call of the chair or of at least four
members;

(2) establish investment policies for the funds for which it is responsible after
reviewing recommendations from the investment advisory council and the Department of
Revenue;

(3) submit long-range and quarterly investment reports to the Legislative Budget
and Audit Committee;

(4) report to the governor, the legislature, and employers participating in the
retirement systems by the first day of each regular legislative session concerning the investment
of funds for which the board is responsible, including financial and investment policies
established by the board, and enclose a summary of the most recent performance evaluations of
the funds managed by the board;

(5) contract with external performance evaluators to review the performance of
each fund for which the board is responsible and report each year on the fund’s condition to the
board of trustees and to the other appropriate boards;

(6) engage independent certified public accountants to perform an annual audit
of each of the funds for which the board is responsible and to report to the board with the results
of the audit;

(7) review the actuarial earnings assumption for each fund for which the hoard
IS responsible every two years and report its findings and recommendations to the appropriate
board or agency;

(8) after reviewing the recommendations from the Department of Revenue and
the a Ivisory council, select and retain the external investment managers and custodians for the
funds managed by the board;

(9 develop an annual operating budget plan and present it to the Department of
Revenue, the office of management and budget, and the legislature.

(b) The board may

(1) employ outside investment advisors to review investment policies and make
recommendations to the board;

(2) employ legal counsel subject to the approval of the attorney general;

(3) contract for services necessary to carry out its powers and duties;

wm -3 HCS CSSB 329(FIN)
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(4) enter into an agreement with the commissicr-r of the department or the
fiduciary responsible for another state fund to assume fiduciary or management responsibilities
for investing the other state fund;

(5) do all acts necessary to carry out the powers expressly granted or necessarily
implied in this chapter.

(c) The board shall meet annually, either joindy or separately, with the Public
Employees’ Retirement Board, the Teachers’ Retirement Board, and the Department of
Administration to review benefit administration of each of the retirement systems and of the
employee benefits program established under AS 39.30.150 - 39.30.180 and the deferred
compensation program under AS 39.45. The Department of Administration and each retirement
board shall report to the investment board on benefit administration and other issues for that
retirement system or program that may affect the investment and management of the fund.

(d) The chair of the board shall appoint a trustee to present the board’s position to
legislative committees when the committees are considering the board’s operating budget. The
board is otherwise subject to AS 37.07.

Sec. 37.10.230. CONFLICTS OF INTEREST, (a) Trustees are subject to the provisions
of AS 39.50.

(b) If a trustee acquires, owns, or controls an interest, direct or indirect, in an entity or
project in which assets under the control of the board are invested, the trustee shall immediately
disclose the interest to the board. The disclosure is a matter of public record and shall be
included in the minutes of the board meeting next following the disclosure. The board shall
adopt regulations to restrict trustees from having a substantial interest in an entity or project in
which assets under the control of the board are invested.

Sec. 37.10.240. REGULATIONS AND OPEN MEETINGS, (a) The board may adopt
regulations to implement AS 37.10.210 - 37.10.390. Regulations adopted by the board are not
subject to the Administrative Procedure Act (AS 44.62). The board shall adopt regulations
required by AS 36.30.015(f) relating to procurement. The board shall comply with the
requirements of AS 44.62.310 - 44.62.312.

(b) Notwithstanding (3) of this section, a regulation adopted under AS 37.10.210 -

37.10.390shall be published in the Alaska Administrative Register and Alaska Administrative
Code for informational purposes. A regulation adopted under this section shall conform to the

HCS CSSB 329(FIN) 4
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style and format requirements of the drafting manual for administrative regulations that is
published under AS 44.62.050.

(c) At least 30days hefore the adoption, amendment, or repeal of a regulation under this
chapter, the board shall provide notice of the action that is being considered. The notice must
include publication in one or more newspapers of general circulation in each judicial district of
the state.

(d) A regulation adopted under this chapter takes effect 30 days after adoption by the
board unless a later effective date is stated in the regulation.

(e) Notwithstanding the other provisions of this section, a regulation may be adopted,
amended, or repealed, effective immediately, as an emergency regulation. For an emergency
regulation to be effective the board must find that the immediate adoption, amendment, or repeal
of the regulation is necessary. The board shall, within 10 days after adoption of an emergency
regulation, give notice of the adoption under (c) of this section. An emergency regulation
adopted under this subsection may not remain in effect past the date of the next regular meeting
of the board unless the board complies with the procedures set out in this section and adopts the
regulation as a permanent regulation.

() In this section, "regulation1has the meaning given in AS 44.62.640(a).

Sec. 37.10.250. COMPENSATION OF TRUSTEES. Trustees, other than trustees who
are employees of the state or a political subdivision of the state, receive an honorarium of $150
for each day spent at a meeting of the board or at a meeting of a subcommittee of the hoard or
at a public meeting as a representative of the hoard. Trustees who are state employees are
entitled to administrative leave for service as a trustee. Trustees who are employees of a political
subdivision of the state are entitled to leave benefits provided by their employers comparable to
those provided to state employees for service as a trustee. Trustees are entitled to per diem and
travel expenses authorized for boards and commissions under AS 39.20.180.

Sec. 37.10.260. STAFF, (@) The Department of Revenue shall provide staff for the
board.

(b) The board may designate a trustee or an officer or employee of the Department of
Revenue to be responsible for signing on behalf of the board a deed, contract, or other document
that must be executed by or on behalf of the board.

Sec. 37.10.270. INVESTMENT ADVISORY COUNCIL, (a) The hoard shall appoint

5 HCS CSSB 329(FIN)
wverr 7sxr ‘J-.derlir.ed [DELETED TEXT BRACKETED]



© 00 N o O &~ WO N -

5

oI N =

an investment advisory council composedof at least three and not more than  five members.
Members of the council shall possess experienceaud expertise in financial investments and
management of investment portfolios for public, corporate, or union pension benefit funds,
foundations, or endowments.

(b) Members of the council serve at the pleasure of the board for staggered terms of three
years.

(c) The board shall establish the compensation of members of the council. Members of
the council are entitled to per diem and travel expenses authorized for boards and commissions
under AS 39.20.180.

(d) The council shall

(1) review the investments made by the board;

(2) make recommendations to the board concerning the board’s investment
-policies, investment strategy, and investment procedures;

(3) advise the board on selection of performance consultants and on the form and
content of annual repons;

(4) provide other advice as requested by the board.

(e) With approval of the board, the council may contract with other state agencies to
provide investment advice.

Sec. 37.10.280. INSURANCE. The uoard shall ensure that trusteed assets and its own
services are protected. The board may purchase insurance or provide for self-insurance retention
in amounts recommended by the commissioner of rev.nue and approved by the board to cover
the acts, including fiduciary acts, errors, and omissions of its board members and agents. Insur-
ance must protect the board and the state from liability to others and from loss of trusteed assets
due to the acts or omissions of the trustees.

Sec. 3710290. EXEMPTION FROM TAXATION. Except as provided in
AS 29.45.030(a) for property acquired through foreclosure or deed in lieu of foreclosure, the
board and all properties at any time owned by it, managed by it, or held by it in trust, and the
income from those activities, are exempt from all taxes and assessments in the state. All security,

instruments issued by the board and income from them are exempt from all taxes and
assessments in the state, including transfer taxes.

Sec. 37.10.300. LIMITATIONS. The board may not engage in commercial banking

HCS CSSB 329(FIN)
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1 activity or private trust activity. The board may not act as a depository or trustee for a private
2 person, association, or corporation. The board may not act as a lender to a private person,
3 association, or corporation of money from any source except state funds under management by
4 the hoard.

5 Sec. 37.10.390. DEFINITIONS. In AS 37.10.210 - 37.10.390, unless the context

6 otherwise requires,

7 (1) "board" means the board of trustees of the Alaska State Pension Investment

8 Board;

9 (2) "retirement systems" means the teachers’ retirement system, the judicial
10 retirement system, the Alaska National Guard and Alaska Naval Militia retirement system, and
1 the public employees’ retirement system.

12 * Sec. 2. AS 14.25.035(d) is amended to read:

13 (d) The commissioner of administration shall report to the board concerning the condition
14 and administration of the system. The reports shall be distributed to the members of the system.

15 The Alaska State Pension Investment Board [COMMISSIONER OF REVENUE] shall provide

16 reports to the board on the condition and investment performance of the teachers’ retirement trust

17 fund including a summary of an annual external performance review.

18 * Sec. 3. AS 14.25.035 is amended by adding a new subsection to read:

19 ()) The board shall adopt regulations for the election of trustees to the Alaska State

20 Pension Investment Board and for removal from the investment board of trustees elected from

21 the system.

21  * Sec. 4. AS 14.25.180 is amended to read:
Sec. 1425180. MANAGEMENT AND INVESTMENT OF FUND, (a) The Alaska

!53 State Pension Investment Board [COMMISSIONER OF REVENUE] is the [TREASURER OF

25 THE SYSTEM AND THE] fiduciary of the fund. In managing the fund, the Alaska State

126 Pension Investment Board [COMMISSIONER OF REVENUE] shall

27 (1) consider the status of the fund’s investments and the system’s liabilities on

'28 both a current and a probable future basis;

29 (2) determine the appropriate investment objectives for the fund;

30 (3) establish investment policies aimed at achieving the objectives; and

31 (4) act only in regard to the best financial interests of the system’s plan and
7 HCS CSSB 329(FIN)
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beneficiaries.

(b) The Alaska State Pension Investment Board [COMMISSIONER OF REVENUE]
may invest the fund on the basis of probable total rate of return without regard to the distinction
between principal and income or to the generation of income.

(c) In carrying out investment duties under this chapter, the Alaska State Pension
Investment Board [COMMISSIONER OF REVENUE] has the same powers and duties in regard
to the teacher’s retirement trust fund as are provided in AS 37.10.071, except that the standard
of prudence that the board [COMMISSIONER] must obey under AS 37.10.071(c) shall be in

regard tothe management of large trust investments rather than large investments.

¥ Sec. S. AS 14.25.200(a) is amended to read:

(2) Except as provided in AS 29.45.030(a)(1). member [MEMBER] contributions and
other amounts held in the system on behalf of a member or other person who is or may become
eligible for benefits under the system are exempt from Alaska state and municipal taxes and are
not subject to anticipation, alienation, sale, transfer, assignment, pledge, encumbrance, or charge
of any kind, either voluntary or involuntary, before they are received by the person entitled to
the amount under the terms of the system, and any attempt to anticipate, alienate, sell, transfer,
assign, pledge, encumber, charge, or otherwise dispose of any right to amounts accrued in the
system is void. However, a member’sright to receive benefits may be assigned under a qualified
domestic relations order.

*Sec. 6. AS 22.25.048(c) is amended to read:

(c) The Alaska State Pension Investment Board [COMMISSIONER OF REVENUE!
is the [TREASURER OF THE SYSTEM AND THE] fiduciary of the fund atd has the same
powers and duties under this section in regard to the judicial retirement trust fund as are provided
in AS 14.25.180.

* Sec. 7. AS 26.05.228(c) is amended to read:

(c) The Alaska State Pension Investment Board [COMMISSIONER OF REVENIIE]
is the [TREASURER OF THE SYSTEM AND THE] fiduciary of the fund and has the same
powers and duties under this section in regard to the fund as are provided under AS 14.25.180.

*Sec. 8 AS 36.30.015(f) is amended to read:

() The board of directors of the Alaska Housing Finance Corporation, notwithstanding
AS 1856.088, and the hoard of directors of the Alaska State Housing Authority shall adopt

HCS CSSB 329(FIN) 8
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regulations under the Administrative Procedure Act (AS 44.62) and the board of trustees of the
Alaska State Pension Investment Board shall adopt regulations under AS 37.10.240 to
govern the procurement of supplies, services, professional services, and construction for the
respective public corporations and board. The regulations must
(1) reflect competitive bidding principles and provide vendors reasonable and
equitable opportunities to participate in the procurement process; and
(2) include procurement methods to meet emergency and extraordinary
circumstances.
* Sec. 9. AS 36.30.850(b)(15) is amended to read:
(15) acontract that is a delegation, in whole or in part, of investment powers held
by the commissioner of revenue under [AS 14.25180,] AS 14.40400, AS 14.42.200, 14.42.210,
AS 1856.095, [AS 2225048, AS 26.05.228] AS 37.10.070, 37.10.071, or AS 3714 [, OR
AS 39.35.080];
* Sec. 10. AS 36.30.990(1) is amended to read:
(1) “agency"

(A) means a department, institution, board, commission, division,
authority, public corporation, the Alaska Pioneers’ Home, or other administrative unit of
the executive branch of state government;

(B) does not include

() the University of Alaska;
(i) the Alaska State Housing Authority;
(ii) the Alaska Railroad Corporation;
(iv) the Alaska Housing Finance Corporation;
(v) aregional Native housing authority created under AS 1855996
[] or a regional electrical authority created under AS 1857.020;
(vi) the Alaska Aerospace Development Corporation;
(viil the Alaska State Pension Investment Board:
* Sec. 11. AS 37.05.146 is amended to read:

29Sec. 37.05.146. DEFINITION OF PROGRAM RECEIPTS. In AS 37.05.142 -37.05.146

30
31

and AS 37.07.080. "program receipts” means fees, charges, income earned on assets, and other
state money received by a state agency in connection with the performance of its functions; all

9- HCS CSSB 329(FIN)
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program receipts except the following are general fund program receipts:

(1) federal receipts;

(2) University of Alaska receipts (AS 14.40.491);

(3) individual, foundation, or corporation gifts, grants, or bequests that by their
terms are restricted to a specific purpose;

(4) receipts of the following funds:

(A) highway working capital fund (AS 44.68.210);

(B) correctional industries fund (AS 33.32.020);

(C) loan funds;

(D) international airport revenue fund (AS 37.15.430);

(E) funds managed by the AJaska State Housing Authority (AS 18.55.020),

the Alaska Housing Finance Corporation (AS 18.56.020), the Alaska Railroad Corporation
(AS 4240.010), the Municipal Bond Bank Authority (AS 44.85.020), the Alaska
Aerospace Development Corporation (AS 1440821), or the Alaska Industrial
Development and Export Authority (AS 44.88.020);

(F) fish and game fund (AS 16.05.100);

(G) school fund (AS 4350.140);

(H) training and building fund (AS 23.20.130);

(I) retirement funds (AS 14.25, AS 22.25, AS 26.05.222, AS 39.35, and

former AS 39.37);

39.30.180;

AS 3945,

(J) permanent fund (an. IX, sec. 15, Alaska Constitution);

(K) public school fund (AS 37.14.110);

(L) second injury fund (AS 23.30.040);

(M) fishermen’s fund (AS 23.35.060);

(N) FICA administration fund (AS 39.30.050)"

(0) receipts of the employee benefits program established under AS 3930.150 -

(Pl receipts of the deferred compensation program established under

* Sec. 12 AS 37.10.071 is amended to read:
Sec. 37.10071. INVESTMENT POWERS AND DUTIES, (@) In making investments

HCS CSSB 329(FIN)
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under this section, the fiduciary of a state fund [COMMISSIONER OF REVENUEZ1 shall

(1) act as official custodian of cash and investments by securing adequate and safe
custodial facilities for them;

(2) receive all items of cash and investments;

(3) collect and deposit the principal of and income from owned or acquired
investments;

(4) invest and reinvest the assets in accordance with this section;

(5) receive and spend appropriations to cover the cost of the exercise of duties
under this section;

(6) exercise the powers of an owner with respect to the assets;

(7) perform all acts, not prohibited by this section, whether or not expressly
authorized, that the fiduciary TCOMMISSIONERI considers necessary or proper in administerina
the assets;

(8) maintain accounting records in accordance with generally accepted
[INVESTMENT] accounting principles;

(9 engage an independent certified public accountant to conduct an annual audit
of the financial condition and investment transactions;

(10) enter into and enforce contracts or agreements considered necessary,
convenient, or desirable for the investment purposes of this section; and

(11) when choosing to acquire or dispose of investments, secure competitive
national or international market rates or prices, or the equivalence of those rates or prices in the
judgment of the fiduciary [COMMISSIONERS

(b)  Under this section, the fiduciarv of a state fund or the fiduciary’s
[COMMISSIONER OR THE COMMISSIONER'S] designee may

(1) delegate investment, custodial, or depository authority on a discretionary or
nondiscretionaiy hasis to officers or employees of the state or to independent firms, banks,
financial institutions, or trust companies M bv designation through appointments, contracts, or
letters of [OR] authority;

(2) acquire or dispose of investments either directly, indirectly, or through
investment pools or trusts, by competitive or negotiated agreements, contracts, or auctions, in
public or private markets;

- HCS CSSB 329(FIN)
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(3) concentrate or diversify investments as the fiduciary [COMMISSIONER]
considers appropriate to increase the probable total rate of return or to decrease the overall
exposure to potentially adverse market value risks;

(4) protect the market value or the rate of return of the investments by entering
into forward agreements to buy or sell assets at a future date as a hedge against existing held
assets or as a precommitment of future cash flows;

(5) lend assets, under an agreement and for a fee, against deposited collateral of
equivalent market value;

(6) borrow assets on a short-term basis, under an agreement and for a fee, against
the deposit of collateral consisting of other assets in order to accommodate temporary cash or
investment needs;

(7) hold investments in bearer or registered form in the name of the state, a fund,
or nominees authorized by the fiduciary [COMMISSIONER];

(8) utilize consultants, advisors, custodians, investment services, and legal counsel
for assistance in investment matters on either a continuing or a limited-term basis and with or
without compensation;

(9) declare records to be confidential and exempt from AS 09.25.110 and
09.25.120 if the records contain information that discloses the particulars of the business or the
affairs of a private enterprise, investor, borrower, advisor, consultant, counsel, or manager.

(c) In exercising investment, custodial, or depository powers or duties under this section,

the fiduciary of a state fund shall applv the prudent investor rule and exercise the fiduciary
duty in the sole financial best interest of the fund entrusted to the fiduciary. Among
beneficiaries of a fund, the fiduciaries shall treat beneficiaries with impartiality
[COMMISSIONER SHALL EXERCISE THE JUDGMENT AND CARE UNDER THE
CIRCUMSTANCES THEN PREVAILING THAT AN INSTITUTIONAL INVESTOR OF
ORDINARY PROFESSIONAL PRUDENCE, DISCRETION, AND INTELLIGENCE
EXERCISES IN MANAGING LARGE INVESTMENTS WITH CONSIDERATION FOR THE
PURPOSE OF THE FUND, THE INVESTMENT OBJECTIVES, THE CONTINUING
DISPOSITION OF THE FUND’SINVESTMENTS, AND THE PROBABLE SAFETY OF THE
CAPITAL AS WELL AS THE PROBABLE INVESTMENT RETURNS].

(d) In exercising investment, custodial, or depository powers or duties under this section,

HCS CSSB 329(FIN) -12-
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the fiduciary or the fiduciary’s [COMMISSIONER OR A] designee [OF THE
COMMISSIONER] is liable for a breach of a duty that is assigned or delegated under this
section, or under AS 14.25180, AS 14.40400(b), AS 37.10.070, AS 37.14.110(c), 37.14.160,
37.14.170, or AS 39.35.080. However, the fiduciary or the [COMMISSIONER OR THE
COMMISSIONER’S] designee is net liable for a breach of a duty that has been delegated to
another person if the delegation is prudent under the applicable standard of prudence set out in
statute or if the duty is assigned by law to another person, except to the extent that the fiduciary
[COMMISSIONER] or designee

(1) knowingly participates [PARTICIPATE] in, 6r knowingly undertakes to
conceal, an act or omission of another person [,] knowing that the act or omission is a breach of
that person’s duties under this chapter,

(2) by failure to comply with this section in the administration of specific
responsibilities, enables another person to commit a breach of duty; or

(3) has knowledge of a breach of duty by another person, unless the fiduciary
[COMMISSIONERY] or designee makes reasonable efforts under the circumstances to remedy the
breach.

(e) The state shall defend and indemnify the fiduciary [COMMISSIONER] or an officer
or employee of the state against liability under (d) of this section to the extent that the alleged
act or omission was performed in good faith and was prudent under the applicable standard of
prudence.

() In this section, "fiduciary of a state fund" or "fiduciaryL["COMMISSIONER OF
REVENUE™ OR "COMMISSIONER™"] means

(1) the commissioner of revenue for investments under [AS 14.25180 OR]
AS 37.10.070; [OR]
(2) with respect to the Alaska State Pension Investment Board, for
investments under AS 14.25.180,
(A) each trustee who serves on the board of trustees: and
(B) anv other person who exercises control or authority with respect
to management or disposition of assets for which the board is responsible or who
gives investment advice to the hoard; or
13) the person or body provided by law to manage the investments [] for

13- HCS CSSB 329(FIN)
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investments not subject to AS 14.25.180 or AS 37.10.070.

* Sec. 13. AS 37.14.160 is amended to read:

Sec. 37.14.160. DUTIES OF THE COMMISSIONER OF REVENUE. The commissioner

of revenue is the treasurer of the trust fund created in AS 37.14.110 and shall

(D) in carrying out investment duties under this section, exercise the same
powers and duties established for the Alaska State Pension Investment Board in
AS 14.25.180(c);

(2) deposit the principal and income from investments in separate principal and
income accounts for the fund;

(3) invest and maintain accounting records that distinguish between the principal
and income of the fund;

(4) provide reports to the board established under AS 37.14.120 on the condition
and investment performance of the fund.

* Sec. 14. AS 39.30 is amended by adding a new section to read:

Sec. 39.30.175. INVESTMENT OF BENEFIT PROGRAM RECEIPTS, (3) The Alaska
State Pension Investment Board is the fiduciary of the mandatory receipts, under
AS 39.30.150(a), of the employee benefits program established under AS 39.30.150 - 39.30.180
and has the same powers and duties concerning the management and investment in regard to
those receipts as are provided under AS 14.25.180.

(b) The board may provide a range of investment options and permit a participant or
beneficiary of the program to exercise control over the assets in the individual employee annuity
account established under AS 39.30.150(a). If the board offers investment options, and if a
participant or beneficiary exercises control over the assets in the individual employee annuity
account,

(1) the participant or beneficiary is not considered a fiduciary for any reason on
the basis of exercising that control; and

(2) a person who is otherwise a fiduciary is not liable under this section for any
loss, or by reason of any breach, that results from the individual’s exercise of control.

(c) If the board is considering entering into a contract or modifying an existing contract
concerning the management or investment of the mandatory receipts of the supplemental
employee benefits program, the board shall consult with the commissioner of administration
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1 before making a decision on the issue.

2 (d) The board shall develop a contingency plan that addresses the board's response to

3 possible future investment problems.

4 (e) Except to the extent clearly set out in the terms of the plan document offeredby the

5 employer to the employee, the employer is not liable to the employee for investment losses if the

6 prudent investment standard has been met

7 () In this section, "board" means the Alaska State Pension Investment Board.

8 *Sec. 15 AS 30.35.020 is amended to read:

9 Sec. 30.35.020. ADMINISTRATION. The commissioner of administration is responsible
10 for the administration of the system and for carrying out this chapter. In addition* the
1 commissioner shall
12 (1) maintain the accounts of the system;

13 () make payments for the various purposes specified;

14 (3) submit periodic repons or statements of account that are needed;

15 (4) issue a statement of account to an employee requesting it showing the amount

16 of the employee’s contributions to the system;

17 (5) as soon as possible after the close of each fiscal year, and not later than six

18 months after the close of each fiscal year, send to the governor, the legislature, and the board an

?19 annual statement on the operations of the system containing

r;20 (A) abalance sheet;

!i21 (B) astatement of income and expenditures  for the year,

22 (C) areport on an actuarial valuation of its ~ assets and liabilities;

23 (D) asummary of assets held in the pension  fund listed bythe categories

24 of investment, as provided by the Alaska State Pension Investment Board

25 [COMMISSIONER OF REVENUE];

ij (E) other statistical financial data that are necessary for a proper

27 understanding of the financial condition of the system and the result of its operations;

28 (6) establish a public employees retirement trust fund in which the assets of the

: system shall be deposited and held;

::3(? (7) engage an independent certified public accountant to conduct an annual audit

31 of the system’s accounts and the annual report of the system’s financial condition and activity;
15 HCS CSSB 329(FIN)
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1 )] report to the board concerning the condition and administration of the
2 and distribute the report to the members of the system.
3  *Sec. 16. AS 39.35.040 is amended by adding a new paragraph to read:
4 (11) adopt regulations for the election of trustees to the Alaska State |
5 Investment Board and for removal from the investment board of trustees elected from the system.
6 * Sec. 17. AS 39.35.080 is amendecPto read:
7 Sec. 39.35080. DUTIES OF THE ALASKA STATE PENSION INVESTMENT
8 BOARD [COMMISSIONER OF REVENUE], The Alaska State Pension Investment Board
9 [COMMISSIONER OF REVENUE] is the [TREASURER OF THE SYSTEM AND THE]
10 fiduciary of the fund. The board [COMMISSIONER] has the same powers and duties
1 established under this chapter in regard to the fund as are provided in AS 14.25.035(d) and
12 14.25.180.
13 * Sec. 18 AS 3935500 is amended to read:
14 Sec. 39.35500. SAFEGUARD OF EMPLOYEE FUNDS HELD BY THE SYSTEM.
15 Except as provided in AS 29.45.030(a)(1)(D), employee [EMPLOYEE] contributions and other
16 amounts held in the system are exempt from Alaska state and local taxes. Amounts held on
17 behalf of, or payable to, any employee or other person who is or may hecome eligible for
i|18 benefits under the system are not subject to anticipation, alienation, sale, transfer, assignment,
19 pledge, encumbrance, or charge of any kind, either voluntary or involuntary, before being
20 received by the person entitled to the amount under the terms of the system. An attempt to
21 anticipate, alienate, sell, transfer, assign, pledge, encumber, charge, or otherwise dispose of a
22 right to amounts held under the system is void. However, an employee’s right to receive benefits
f23 may be assigned under a qualified domestic relations order.
24 *Sec. 19. AS 39.45.030(a) is repealed and reenacted to read:
25 (@) The Alaska State Pension Investment Board is authorized, subject to contracts with
26 individual employees, to invest the funds held under a deferred compensation program. The
27 board has the same powers and duties concerning the management and investment in regard to
28 those funds as are provided under AS 14.25.180.
20 * Sec. 20. AS 3945030 is amended by adding new subsections to read:
II30 (©) The board may provide a range of investment options and permit a participant or
3l beneficiary of the program to exercise control over the assets in the individual’s account. If the
HCS CSSB 329(FIN) -16-
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board offers investment options, and if a participant or beneficiary exercises control over the
assets in the individual’s account,

(1) the participant or beneficiary is not considered a fiduciary for any reason on
the basis of exercising that control; and

(2) aperson who is otherwise a fiduciary is not liable under this section for any
loss, or by reason of any breach, that results from the individual’s exercise of control.

(d) If the board is considering entering into a contract or modifying an existing contract
concerning the management or investment of funds of the deferred compensation program, the
board shall consult with the commissioner of administration before making a decision on the
Issue.

(e) The board shall develop a contingency plan that addresses the board’s response to
possible future investment problems.

() Except to the extent clearly set out in the terms of the plan document offered by the
employer to the employee, the employer is not liable to the employee for investment losses if the
prudent investment standard has been met.

(@ In this section, "board" means the Alaska State Pension Investment Board.

* Sec. 21 AS 39.50.200(h) is amended by adding a new paragraph to read:

(%4) Alaska State Pension Investment Board (AS 37.10.210).

* Sec. 22. AS 44.25.020 is amended to read:

Sec. 44.25020. DUTIES OF DEPARTMENT. The Department of Revenue shall

(1) enforce the tax laws of the state;

(2 collect, account for, have custody of, invest, and manage all state funds and
allrevenues of the state except revenues incidental to a program of licensing and regulation
carried on by another state department and funds managed and invested bv the Alaska State
Pension Investment Board:

(3) register cattle brands;

(4) supply necessary clerical and administrative services for the Alcoholic
Beverage Control Board; [AND]

(5 invest and manage the balance of the power development fund in accordance
with AS 44.83.386;.

@) in accordance with the policies established bv the board of trustees of the

-17- HCS CSSB 329(FIN)
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1 Alaska State Pension Investment Board, collect, account for, have custody of, invest, and

2 manage the state funds for which the board is responsible.

3  *Sec. 23. AS 44.25 is amended by adding a new section to read:

4 Sec. 4425028 CONFLICT OF INTEREST FOR ALASKA STATE PENSION

5 INVESTMENT BOARD, (@) The commissioner of revenue may designate employees of the
S department who are subject to the provisions of AS 39.50 because of their responsibility for
7 participating in the management or investment of the funds for which the Alaska State Pension
5 Investment Board is responsible.

? (b) If an officer or employee of the department with responsibility for funds for which
) the Alaska State Pension Investment Board is responsible acquires, owns, or controls an interest,

L direct or indirect, in an entity or project in which assets under the control of the board are
| invested, the officer or employee shall immediately disclose the interest to the hoard. The

J disclosure is a matter of public record and shall be included in the minutes of the board meeting
I next following the disclosure. The commissioner shall adopt regulations to restrict officers and
j employees of the department from having a substantial interest in an entity or project in which
> assets under the control of the board are invested.

J (c) Failure to comply with the requirements of this section or regulations enacted under
1 it is grounds for termination of employment.

19 * Sec. 24. AS 39.45.030(b) is repealed.
20 *Sec. 25 TRANSITION. All litigation, hearings, investigations, and other proceedings pending
2lunder a law amended or repealed by this Act, or in connection with functions transferred by this Act,
22 continue in effect and may be continued and completed notwithstanding a transfer, amendment, or repeal
|23 provided for in this Act. Orders and regulations issued or adopted under authority of a law amended
P4 or repealed by this Act remain in effect for the term issued, or until revoked, vacated, or otherwise
j25 modified under the provisions of this Act. All contracts, rights, liabilities, and obligations created by
6 or under alaw amended or repealed by this Act, and in effect on the effective date set out in sec. 30 of
|27 this Act, remain in effect notwithstanding this Act’s taking effect. Records, equipment, and other
I property of agencies of the state whose functions are transferred under this Act shall be transferred
> commensurate with the provisions of this Act.
| *Sec. 26. ORGANIZATION OF TRUSTEES, (a) Notwithstanding AS 37.10.210(c), enacted by
;3131 sec. 1of this Act, the initial terms of the members, other than the commissioner of revenue, of the board

HCS CSSB 329(FIN) -18-
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1 of trustees of the Alaska State Pension Investment Board shall beas follows:

2 (1) one member elected from the public employees’ retirement system and one appointed
3 member shall serve terms of four years;

4 (2) one member elected from the teachers’ retirement system and one appointed member
5 shall serve terms of three years;

6 (3) one member elected from die public employees’retirement system and one appointed
7 member shall serve terms of two years;

8 (4) one member elected from the teachers’ retirement system shall serve a one-year term.
9 (b) The board of trustees of the Alaska State Pension Investment Board may hold organizational

10 meetings as soon as a quorum of the hoard has been appointed to oi selected for the board.

11 * Sec. 27. AS 37.10.210 and 37.10.230 -37.10.390, enacted by wo. 1of this Act, and sec. 26 of this
12 Act take effect July 1, 1992

13 * Sec. 28. Except as provided in sec. 27 of this Act, this Act takes effect on the earlier of July 1,
14 1993 or the date established by resolution of the board of trustees of the Alaska State Pension
15 Investment Board for the transfer to it of securities and assets of all the funds of the retirement systems,
16 as defined in AS 37.10.390, enacted by sec. 1 of this Act, and the receipts of the employee benefits
17 program established under AS 39:30.150 -39.50.180 and of the deferred compensation programs under
18 AS 30.45. The board shall promptly provide the revisor of statutes and the lieutenant governor with a

J19 copy of this resolution.

J

|
i
i
|
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HOUSE CS FOR CS FOR SENATE BELL NO. 329 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE -SECOND SESSION

BY

Offered:

Referred:

gﬁolrgors ) Oﬁ'%ENATORS POURCHOT, Sturgulewski, Duncan, Collins, Pearce, Rodey, Kerttula, Craft, Uehling,
u lis

REPRESENTATIVES Donley, Navarre, Ulmer

A BILL
FOR AN ACT ENTITLED

"An Act establishing the Alaska State Pension Investment Beard; relating to management

2 and investment of state pension funds, receipts of the supplemental employee benefits

3
4

5

6
5
8
9
10
n
12
13
14

program, receipts of the deferred compensation program, and other state funds; and

providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 37.10is amended by adding new sections to read:
ARTICLE 5 ALASKA STATE PENSION INVESTMENT BOARD.

Sec. 37.10.210. ALASKA STATE PENSION INVESTMENT BOARD, (a) There is
established the Alaska State Pension Investment Board in the Department of Revenue. The
purpose of the board is to provide prudent and productive management and investment of state
pension funds and, upon agreement with the commissioner of the department or the fiduciary
responsible for the fund, of other state funds.

(b) The board consists of eight trustees. Two of the trustees shall be elected by the
members of the public employees’ retirement system from the membership of the system.

-1- HCS CSSB 329( )
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1 Nominations may be made hy the Public Employees’ Retirement Board or by petition signed by
2 at least 10 persons eligible to vote in the election. One of the trustees elected from the
3 membership of the public employees’ retirement system must be a participant in the supplemental
4 employee benefits program established under AS 39.30.150 - 39.30.180. Two of the trustees
5 shall be elected by the members of the teachers’ retirement system from the membership of the
6 system. Nominations may be made by the Teachers’ Retirement Board or by petiticn signed by
7 at least 10 persons eligible to vote in the election. The governor shall appoint three trustees. At
8 least one of the appointed trustees must represent employers, other than the state, who participate
9 in one of the retirement systems. The appointed trustees must have business and investment
10 experience. The commissioner of revenue serves as a trustee.
1 (c) The appointed and elected trustees shall serve for staggered terms of four years and
12 may be reappointed or reelected to the board.
13 (d) The governor may, by written notice to the trustee, remove an appointed trustee for
14 cause. The Public Employees’ Retirement Board may, by written notice to the trustee, remove
15 a member elected from the membership of that retirement system for cause. The Teachers’
16 Retirement Board may, by written notice to the trustee, remove a member elected from the
17 membership of that retirement system for cause. After a trustee receives written notice of
18 removal, the trustee may not participate in board business and may not be counted for purposes
19 of establishing a quorum.
20 (e) A vacancy on the hoard of trustees shall be promptly filled in the same manner as
21 the seat was originally filled. A person filling a vacancy holds office for the balance of the
22 unexpired term of the person’s predecessor. A vacancy on the board does not impair the
23 authority of a quorum of the board to exercise all the powers and perform all the duties of the
24 board.
25 (). The board of trustees shall annually elect a chair from among its members.
26 (g) Five trustees constitute a quorum for the transaction of business ar.d the exercise of
27 the powers and duties of the board.

28 (h) A trustee may not designate another person to serve on the board in the absence of

the trustee.
() The board shall adopt a policy concerning investment education for trustees.

Sec. 37.10.220. POWERS AND DUTIES OF THE BOARD, (a) The hoard shall

R 83
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A

(1) hold regular and special meetings at the call of the chair or of at least four
members;

(2) establish investment policies for die funds for which it is responsible after
reviewing recommendations from the investment advisory council and the Department of
Revenue;

(3) submit long-range and quarterly investment reports to the Legislative Budget
and Audit Committee;

(4) report to the governor, the legislature, and employers participating in the
retirement systems by the first day of each regular legislative session concerning the investment
of funds for which the hoard is responsible, including financial and investment policies
established by the hoard, and enclose a summary of the most recent performance evaluations of
the funds managed by the board;

(5) contract with external performance evaluators to review the performance of
each fund for which the board is responsible and report each year on the fund’s condition to the
board of trustees and to the other appropriate boards;

(6) engage independent certified public accountants to perform an annual audit
of each of the funds for which the board is responsible and to report to the board with the results
of the audit;

(7) review the actuarial earnings assumption for each fund for which the board
IS responsible every two years and report its findings and recommendations to the appropriate
board or agency;

(8) after reviewing the recommendations from the Department of Revenue and
the advisory council, select and retain the external investment managers and custodians for the
funds managed by the board;

(9 develop an annual operating budget plan and present it to the Department of
Revenue, the office of management and budget, and the legislature.

(b) The board may

(1) employ outside investment advisors to review investment policies and make
recommendations to the hoard:;

(2) employ legal counsel; SUb"oT A

(3) contract for services necessary to carry out its powers and duties; Chk/T

3 HCS CSSB 329( )
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1 (4) enter into an agreement with the commissioner of the department or the
2 fiduciary responsible for another state fund to assume fiduciary or management responsibilities
3 for investing the other state fund;
4 (5) do all acts necessary to cany out the powers expressly granted or necessarily
5 implied in this chapter.
6 () The board shall meet annually, either jointly or separately, with the Public
7 Employees’ Retirement Board, the Teachers’ Retirement Board, and the Department of
8 Administration to review benefit administration of each of the retirement systems and of the
9 employee benefits program established under AS 39.30.150 - 39.30.180 and the deferred
10 compensation program under AS 39.45. The Department of Administration and each retirement
11 board shall report to the investment board on benefit administration and other issues for that
12 retirement system or program that may affect the investment and management of the fund.
13 (d) The chair of the board shall appoint a trustee to present the board’s position to
14 legislative committees when the committees are considering the board’s operating budget. The
15 board is otherwise subject to AS 37.07.
16 Sec. 37.10.230. CONFLICTS OF INTEREST, (3) Trustees are subject to the provisions
17 of AS 39.50.
18 (b) If a trustee acquires, owns, or controls an interest, direct or indirect, in an entity or
19 project in which assets under the control of the board are invested, the trustee shall inmediately
20 disclose the interest to the board. The disclosure is a matter of public record and shall be
21 included in the minutes of the board meeting next following the disclosure. The board shall
22 adopt regulations to restrict trustees from having a substantial interest in an entity or project in
23 which assets under the control of the board are invested.
24 Sec. 37.10.240. REGULATIONS AND OPEN MEETINGS, (@) The board may adopt
25 regulations to implement AS 37.10.210 - 37.10.390. Regulations adopted by the board are not
26 subject to the Administrative Procedure Act (AS 44.62). The board shall adopt regulations
27 required by AS 36.30.015(f) relating to procurement. The hoard shall comply with the
28 requirements of AS 44.62.310 - 44.62.312.
29 (b) Notwithstanding (a) of this section, a regulation adopted under AS 37.10.210 -

30 37.10.390 shall be published in the Alaska Administrative Register and Alaska Administrative
Code for informational purposes. A regulation adopted under this section shall conform to the

w
[y
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1 style andformat requirements of the drafting manual for administrative regulations that is

2 published  under AS 44.62.050.

3 (c) At least 30 days before the adoption, amendment, or repeal of a regulation under this

4 chapter, the board shall provide notice of the action that is being considered. The notice must

5 include publication in one or more newspapers of general circulation in each judicial district of

6 the state.

7 (d) A regulation adopted under this chapter takes effect 30 days after adoption by the

8 board unless a later effective date is stated in the regulation.

9 (e) Notwithstanding the other provisions of this section, a regulation may be adopted,
10 amended, or repealed, effective immediately, as an emergency regulation. Tor an emergency
11 regulation to be effective the board must find that the immediate adoption, amendment, or repeal
12 of the regulation is necessary. The board shall, within 10 days after adoption of an emergency
13 regulation, give notice of the adoption under () of this section. An emergency regulation
14 adopted under this subsection may not remain in effect past the date of the next regular meeting
15 of the board unless the board complies with uie procedures set out in this section and adopts the
16 regulation as a permanent regulation.

17 () In this section, "regulation” has the meaning given in AS 44.62.640(a).

18 Sec. 37.10.250. COMPENSATION OF TRUSTEES. Trustees, other than trustees who
19 Qare employees of the state or a political subdivision of the state, receive an honorarium of $150
20 for each day spent at a meeting of the board or at a meeting of a subcommittee of the board or
21 at a public meeting as a representative of the hoard. Trustees who are state employees are

22 entitled to administrative leave for service as atrustee. Trustees who are employees of a political

23 subdivision of the state are entitled to leave benefits provided by their employers comparable to

24 those provided to state employees for service as a trustee. Trustees are entitled to per diem and

25 travel expenses authorized for boards and commissions under AS 39.20.180.

26 Sec. 37.10.260. STAFF, (@) The Department of Revenue shall provide staff for the
27 board.

28 (b) The board may designate a trustee or an officer or employee of the Department of
29 Revenue to be responsible for signing on behalf of the board a deed, contract, or other document
30 that must be executed by or on behalf of the board.

31 Sec. 37.10270. INVESTMENT ADVISORY COUNCIL, (@) The board shall appoint

5 HCS CSSB 329( )
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an investment advisory council composed of at least three and not more than five members.
Members of the council shall possess experience and expertise in financial investments and
management of investment portfolios for public, corporate, or union pension benefit funds,
foundations, or endowments.

(b) Members of the council serve at the pleasure of the board for staggered terms of three
years.

(c) The board shall establish the compensation of members of the council. Members of
the council are entitled to per diem and travel expenses authorized for boards and commissions
under AS 39.20.180.

(d) The council shall

(1) review the investments made by the board,

(2) make recommendations to the board concerning the board’s investment
policies, investment strategy, and investment procedures;

(3) advise the hoard on selection of performance consultants and on the form and
content of annual reports;

(4) provide other advice as requested by the board.

(e) With approval of the hoard, the council may contract with other state agencies to
provide investment advice.

Sec. 37.10.280. INSURANCE. The board shall ensure that trusteed assets and its own
services are protected. The board may purchase insurance or provide for self-insurance retention
in amounts recommended by the commissioner of revenue and approved by the board to cover
the acts, including fiduciary acts, errors, and omissions of its board members and agents. Insur-
ance must protect the board and the state from liability to others and from loss of trusteed assets
due to the acts or omissions of the trustees.

Sec. 37.10290. EXEMPTION FROM TAXATION. Except as provided in
AS 29.45.030(a) for property acquired through foreclosure or deed in lieu of foreclosure, the
board and all properties at any time owned by it, managed by it, or held by it in trust, and the
income from those activities, are exempt from all taxes and assessments in the state. All security
instruments issued by the board and income from them are exempt from all taxes and
assessments in the state, including transfer taxes.

Sec. 37.10.300. LIMITATIONS. The hoard may not engage in commercial banking

HCS CSSB 329( ) -6
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activity or private trust activity. The board may not act as a depository or trustee for a private
person, association, or corporation. The board may not act as a lender to a private person,
association, or coiporation of money 'rom any source except state funds under management by
the board.
Sec. 37.10.390. DEFINITIONS. In AS 37.10.210 - 37.10.390, unless the context

otherwise requires,

(1) "board" means the board of trustees of the Alaska State Pension Investment
Board;

(2) ‘“retirement systems™ means the teachers’ retirement system, the judicial
retirement system, the Alaska National Guard and Alaska Naval Militia retirement system, and
the public employees’ retirement system.

* Sec. 2. AS 14.25.035(d) is amended to read:
(d) The commissioner of administration shall report to the board concerning the conditior

and administration of the system. The reports shall be distributed to the members of the system.
The Alaska State Pension Investment Board [COMMISSIONER OF REVENUE] shall provide
repons to the board on the condition and investment performance of the teachers’ retirement trust
fund including a summary of an annual external performance review.

* Sec. 3. AS 1425035 is amended by adding a new subsection to read:

() The board shall adopt regulations for the election of trustees to the Alaska State
Pension Investment Board and for removal from the investment board of trustees elected from
the system.

* Sec. 4. AS 14.25.180 is amended to read:

Sec. 14.25180. MANAGEMENT AND INVESTMENT OF FUND, (@) The Alaska

State Pension Investment Board [COMMISSIONER OF REVENUE] is the [TREASURER OF
THE SYSTEM AND THE] fiduciary of the fund. In managing the fund, the Alaska State
Pension Investment Board [COMMISSIONER OF REVENUE] shall

(1) consider the status of the fund’s investments and the system’s liabilities on
both a current and a probable future basis;

(2) determine the appropriate investment objectives for the fund;

(3) establish investment policies aimed at achieving the objectives; and

(4) act only in regard to the best financial interests of the system’s plan and
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beneficiaries.

(b) The Alaska State Pension Investment Board fCOMMISSIONER OF REVENT )
may invest the fund on the basis of probable total rate of return without regard to the distinction
between principal and income or to the generation of income.

(c) In carrying out investment duties under this chanter, the Alaska State Pension
Investment Board [COMMISSIONER OF REVENUE] has the same powers and duties in regard
to the teacher’s retirement trust fund as are provided in AS 37.10.071, except that the standard
of prudence that the board [COMMISSIONER] must obey under AS 37.10.071(c) shall be in
regard to the management of large trust investments rather than large investments.

* Sec. S. AS 14.25.200(a) is amended to read:

() Except as provided in AS 29.45.030(a)(1), member [MEMBER] contributions and
other amounts held in the system on hehalf of a member or other person who is or may become
eligible for benefits under the system are exempt from Alaska state and municipal taxes and are
not subject to anticipation, alienation, sale, transfer, assignment, pledge, encumbrance, or charge
of any kind, either voluntary or involuntary, before they are received by the person entitled to
the amount under the terms of the system, and any attempt to anticipate, alienate, sell, transfer,
assign, pledge, encumber, charge, or otherwise dispose of any right to amounts accrued in the
system is void. However, amember’sright to receive benefits may be assigned under a qualified
domestic relations order.

* Sec. 6. AS 22.25.048(c) is amended to read:

(c) The Alaska State Pension Investment Board [COMMISSIONER OF REVENUE]
is the [TREASURER OF THE SYSTEM AND THE] fiduciary of the fund and has the same
powers and duties under this section in regard to the judicial retirement trust fund as are provided
in AS 14.25.180.

* Sec. 7. AS 26.05.228(c) is amended to read:

(c) The Alaska State Pension Investment Board [COMMISSIONER OF REVENUE]
is the [TREASURER OF THE SYSTEM AND THE] fiduciary of the fund and has the same
powers and duties under this section in regard to the fund as are provided under AS 14.25.180.

* Sec. 8 AS 36.30.015(f) is amended to read:

(f) The board of directors of the Alaska Housing Finance Corporation, notwithstanding

AS 1856.088, and the hoard of directors of the Alaska State Housing Authority shall adopt
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regulations under Lie Administrative Procedure Act (AS 44.62) and theboard of trustees of the
Alaska State Pension Investment Board shall adopt regulations under AS 37.10.240 to
govern the procurement of supplies, services, professional services, and construction for the
respective public corporations and hoard. The regulations must
(1) reflect competitive bidding principles and provide vendors reasonable and
equitable opportunities to participate in the procurement process; and
(2) include procurement methods to meet emergency and extraordinary
circumstances.
* Sec. 9. AS 36.30.850(b)(15) is amended to read:
(15) acontract that is a delegation, in whole or in part, of investment powers held
by the commissioner of revenue under [AS 14.25.180,] AS 14.40.400, AS 14.42.200, 14.42.210,
AS 1856.095, [AS 2225048, AS 26.05.228] AS 37.10.070, 37.10.071, or AS 37.14 [, OR
AS 39.35.080];
* Sec. 10. AS 36.30.990(1) is amended to read:
(1) "agency"

(A) means a department, institution, board, commission, division,
authority, public corporation, the Alaska Pioneers’ Home,or other administrative unit of
the executive branch of state government;

(B) does not include

() the University of Alaska;
(if) the Alaska State Housing Authority;
(iii) the Alaska Railroad Corporation;
(iv) the Alaska Housing Finance Corporation;
(v) aregional Native housing authority created under AS 185599
[,] or aregional electrical authority created under AS 1857.020;
(vi) the Alaska Aerospace Development Corporation;
(vii) the Alaska State Pension Investment Board;
* Sec. 11 AS 37.05.146 is amended to read:
Sec. 37.05.146. DEFINITION OF PROGRAM RECEIPTS. InAS37.05.142 -37.05.146
and AS 37.07.080* "program receipts” means fees, charges, income earned on assets, and other
st?te money received by a state agency in connection with the performance of its functions; all

9 HCS CSSB 329( )
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program re:eipts except the following are general fund, program receipts:

(1) federal receipts;

(2) University of Alaska receipts (AS 14.40.491);

(3) individual, foundation, or coiporation gifts, grants, or bequests that by their
terms are restricted to a specific purpose;

(4) receipts of the following funds:

(A) highway working capital fund (AS 44.68.210);

(B) correctional industries fund (AS 33.32.020);

(C) loan funds;

(D) international airport revenue fund (AS 37.15.430);

(E) funds managed by the Alaska State Housing Authority (AS 18.55.020),
the AlaskaHousing Finance Corporation (AS 1856.020), the Alaska Railroad Corporation
(AS 4240.010), the Municipal Bond Bank Authority (AS 44.85.020), the Alaska
Aerospace Development Corporation (AS 14.40821), or the Alaska Industrial
Development and Export Authority (AS 44.88.020);

(F) fish and game fund (AS 16.05.100);

(G) school fund (AS 4350.140);

(H) training and building fund (AS 23.20.130);

(I) retirement funds (AS 14.25 AS 2225, AS 26.05.222, AS 39.35, and
former AS 39.37);

(J) permanent fund (art. IX, sec. 15, Alaska Constitution);

(K) public school fund (AS 37.14.110);

(L) second injury fund (AS 23.30.040);

(M) fishermen’s fund (AS 23.35.060);

(N) FICA administration fund (AS 39.30.050);,

(0) receipts of the employee benefits program established under AS 3930.150 -

3930.180;

(P) receipts of the deferred compensation program established under

AS 3945,

* Sec. 12. AS 37.10.071 is amended to read:

Sec. 37.10071. INVESTMENT POWERS AND DUTIES, (a) In making investments
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under this section, the fiduciary of a state fund [COMMISSIONER OF REVENUE] shall

(1) act as official custodian of cash and investments by securing adequate and safe
custodial facilities for them;

(2) receive all items of cash and investments;

(3) collect and deposit the principal of and income from owned or acquired
investments;

(4) invest and reinvest the assets in accordance with this section;

(5) receive and spend appropriations to cover the cost of the exercise of duties
under this section;

(6) exercise the powers of an owner with respect to the assets;

(7) perform all acts, not prohibited by this section, whether or notexpressly
authorized, that the fiduciary [COMMISSIONER] considers necessary or proper in administering
the assets;

(80 maintain accounting records in accordance with generally accepted
[INVESTMENT] accounting principles;

(9 engage an independent certified public accountant to conduct an annual audit
of the financial condition and investment transactions;

(10) enter into and enforce contracts or agreements considered necessary,
convenient, or desirable for the investment purposes of this section; and

(11) when choosing to acquire or dispose of investments, secure competitive
national or international market rates or prices, or the equivalence of those rates or prices in the
judgment of the fiduciary [COMMISSIONER].

(b) Under this section, the fiduciary of a state fund or the fiduciary’s
[COMMISSIONER OR THE COMMISSIONER’S] designee may

(1) delegate investment, custodial, or depository authority on a discretionary or
nondiscretionary basis to officers or employees of the state or toindependentfirms, banks,
financial institutions, or trust companies [,] by designationthroughappointments, contracts, or
letters of [OR] authority;

(2) acquire or dispose of investments either directly, indirectly, or through
investment pools or trusts, by competitive or negotiatedagreements, —contracts,orauctions, in
public or private markets;
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(3) concentrate or diversify investments as the fiduciary [COMMISSIONER]
considers appropriate to increase the probable total rate of return or to decrease the overall
exposure to potentially adverse market value risks;

(4) protect the market value or the rate of return of the investments by entering
into forward agreements to buy or sell assets at a future date as a hedge against existing held
assets or as a precommitment of future cash flows;

(5) lend assets, under an agreement and for a fee, against deposited collateral of
equivalent market value;

(6) borrow assets on a short-term basis, under an agreement and for a fee, against
the deposit of collateral consisting of other assets in order to accommodate temporary cash or
investment needs;

(7) hold investments in bearer or registered form in the name of the state, a fund,
or nominees authorized by the fiduciary [COMMISSIONER];

(8) utilize consultants, advisors, custodians, investment services, and legal counsel
for assistance in investment matters on either a continuing or a limited-term hasis and with or
without compensation;

(9 declare records to be confidential and exempt from AS 09.25.110 and
09.25.120 if the records contain information that discloses the particulars of the business or the
affairs of a private enterprise, investor, borrower, advisor, consultant, counsel, or manager.

(c) In exercising investment, custodial, or depository powers or duties under this section,
the fiduciary of a state fund shall apply the prudent investor rule and exercise the fiduciary
duty in the sole financial best interest of the fund entrusted to the fiduciary. Among
beneficiaries of a fund, the fiduciaries shall treat beneficiaries with impartiality
[COMMISSIONER SHALL EXERCISE THE JUDGMENT AND CARE UNDER THE
CIRCUMSTANCES THEN PREVAILING THAT AN INSTITUTIONAL INVESTOR OF
ORDINARY PROFESSIONAL PRUDENCE, DISCRETION, AND INTELLIGENCE
EXERCISES IN MANAGING LARGE INVESTMENTS WITH CONSIDERATION FOR THE
PURPOSE OF THE FUND, THE INVESTMENT OBJECTIVES, THE CONTINUING
DISPOSITION OF THE FUND'SINVESTMENTS, AND THE PROBABLE SAFETY OF THE
CAPITAL AS WELL AS THE PROBABLE INVESTMENT RETURNS].

(d) In exercising investment, custodial, or depository powers or duties under this section,
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the fiduciary or the fiduciary’s [COMMISSIONER OR A] designee [OF THE
COMMISSIONER] is liable for a breach of a duty that is assigned or delegated under this
section, or under AS 14.25.180, AS 14.40.400(b), AS 37.10.070, AS 37.14.110(c), 37.14.160,
37.14.170, or AS 39.35.080. However, the fiduciary or the [COMMISSIONER OR THE
COMMISSIONER’S] designee is not liable for a breach of a duty that has been delegated to
another person if the delegation is prudent under the applicable standard of prudence set out in
statute or if the duty is assigned by law to another person, except to the extent that the fiduciary
[COMMISSIONER] or designee

(1) knowingly participates [PARTICIPATE] in, or knowingly undertakes to
conceal, an act or omission of another person [,] knowing that the act or omission is a breach of
that person’s duties under this chapter;

(2) byfailure to comply with this section in the administration of specific
responsibilities, enables another person to commit a breach of duty; or

(3) hasknowledge of a breach of duty by another person, unless the fiduciary
[COMMISSIONER] or designee makes reasonable efforts under the circumstances to remedy the
breach.

(e) The state shall defend and indemnify the fiduciary [COMMISSIONER] or an officer
or employee of the state against liability under (d) of this section to the extent that the alleged
act or omission was performed in good faith and was prudent under the applicable standard of
prudence.

(f) In this section, "fiduciary of a state fund®or "fiduciary” ["COMMISSIONER OF
REVENUE" OR "COMMISSIONER"] means

(1) the commissioner of revenue for investments under [AS 14.25.180 OR]
AS 37.10.070; [OR]
(2) with respect to the Alaska State Pension Investment Board, for
‘nvestments under AS 14.25.180.
(A) each trustee who serves on the board of trustees: and
(B) any other person who exercises control or authority with respect
to management or disposition of assets for which the board is responsible or who
gives investment advice to the board; or

{3), the person or body provided by law to manage the investments [] for
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investments not subject to AS 14.25.180 or AS 37.10.070.
* Sec. 13. AS 37.14.160 is amended to read:

Sec. 37.14.160. DUTIES OF THE COMMISSIONER OF REVENUE. The commissioner

of revenue is the treasurer of the trust fund created in AS 37.14.110 and shall

(1) in carrying out investment duties under this section, exercise the same
powers and duties established for the Alaska state Pension Investment Board in
AS 14.25.180(c);

(2) deposit the principal and income from investments in separate principal and
income accounts for the fund;

(3) invest and maintain accounting records that distinguish between the principal
and income of the fund,

(4) provide reports to the board established under AS 37.14.120 on the condition
and investment performance of the fund.

* Sec. 14. AS 39.30 is amended by adding a new section to read:

Sec. 39.30.175. INVESTMENT OF BENEFIT PROGRAM RECEIPTS, (a) The Alaska
State Pension Investment Board is the fiduciary of the mandatory receipts, under
AS 39.30.150(a), of the employee benefits program established under AS 39.30.150 - 39.30.180
and has the same powers and duties concerning the management and investment in regard to
those receipts as are provided under AS 14.25.180.

(b) The board may provide a range of investment options and permit a participant or
beneficiary of the program to exercise control over the assets in the individual employee annuity
account established under AS 39.30.150(a).  If theboard offers investment options, and if a
participant or beneficiary exercises control over the assets in the individual employee annuity
account,

(1) the participant or beneficiary is not considered a fiduciary for any reason on
the basis of exercising that control; and

(2) a person who is otherwise a fiduciary is not liable under this section for any
loss, or by reason of any breach, that results from the individual’s exercise of control.

(c) If the board is considering entering into a contract or modifying an existing contract
concerning the management or investment of themandatory receipts of the supplemental

employee benefits program, the board shall consult with the commissioner of administration
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before making a decision on the issue.

(d) The board shall develop a contingency plan that addresses the board’s response to
possible future investment problems.

(e)Except to the extent clearly set out in the terms of the plan document offeredby the
employer to the employee, the employer is not liable to the employee for investment losses if the
prudent investment standard has been met.

() In this section, "board" means the Alaska State Pension Investment Board.

* Sec. 15. AS 39.35.020 is amended to read:

Sec. 39.35.020. ADMINISTRATION. The commissioner of administration is responsible
for the administration of the system and for carrying out this chapter. In addition* the
commissioner shall

(1) maintain the accounts of the system;

(2) make payments for the various purposes specified,;

(3) submit periodic reports or statements of account that are needed;

(4) issue a statement of account to an employee requesting it showing the amount
of the employee’s contributions to the system;

(5) as soon as possible after the close of each fiscal year, and not later than six
months after the close of each fiscal year, send to the governor, the legislature, and the board an
annual statement on the operations of the system containing

(A) a balance sheet;

(B) a statement of income and expenditures for the year,

(C) areport on an actuarial valuation of its assets and liabilities;

(D) asummary of assets held in the pension fund listed by the categories
of investment, as provided by the Alaska State Pension Investment Board
[COMMISSIONER OF REVENUE];

(E) other statistical financial data that are necessary for a proper
understanding of the financial condition of the system and the result of its operations;

(6) establish a public employees retirement trust fund in which the assets of the
system shall be deposited and held;

(7) engage an independent certified public accountant to conduct an annual audit

of the system’s accounts and the annual report of the system’s financial condition and activity;
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(8) report to the board concerning the condition and administration of the system

and distribute the report to the members of the system.

* Sec. 16. AS 39.35.040 is amended by adding a new paragraph to read:

(11) adopt regulations for the election of trustees to the Alaska State Pension

Investment Board and for removal from the investment board of trustees elected from the system.

* Sec. 17. AS 39.35.080 is amended to read:

Sec. 39.35.080. DUTIES OF THE ALASKA STATE PENSION INVESTMENT
BOARD [COMMISSIONER OF REVENUE]. The Alaska State Pension Investment Board
[COMMISSIONER OF REVENUE] is the [TREASURER OF THE SYSTEM AND THE]
fiduciary of the fund. The board [COMMISSIONER] has the same powers and duties
established under this chapter in regard to the fund as are provided in AS 14.25.035(d) and
14.25.180.

* Sec. 18. AS 39.35.500 is amended to read:

Sec. 39.35.500. SAFEGUARD OF EMPLOYEE FUNDS HELD BY THE SYSTEM.
Except as provided in AS 29.45.030(a)(1)(D). employee [EMPLOYEE] contributions and other
amounts held in the system are exempt from Alaska state and local taxes. Amounts held on
behalf of, or payable to, any employee or other person who is or may become eligible for
benefits under the system are not subject to anticipation, alienation, sale, transfer, assignment,
pledge, encumbrance, or charge of any kind, either voluntary or involuntary, before being
received by the person entitled to the amount under the terms of the system. An attempt to
anticipate, alienate, sell, transfer, assign, pledge, encumber, charge, or otherwise dispose of a
right to amounts held under the system is void. However, an employee’s right to receive benefits

may be assigned under a qualified domestic relations order.

* Sec.19. AS 39.45.030(a) is repealed and reenacted to read:

(&) The Alaska State Pension Investment Board is authorized, subject to contracts with
individual employees, to invest the funds held under a deferred compensation program. The
board has the same powers and duties concerning the management and investment in regard to
those funds as are provided under AS 14.25.180.

* Sec. 20. AS 39.45.030 is amended by adding new subsections to read:

(¢c) The board may provide a range of investment options and permit a participant or

beneficiary of the program to exercise control over the assets in the individual’s account. If the
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board offers investment options, and if a participant or beneficiary exercises control over the
assets in the individual’s account,

(1) the participant or beneficiary is not considered a fiduciary for any reason on
the basis of exercising that control; and

(2) a person who is otherwise a fiduciary is not liable under this section for any
loss, or by reason of any breach, that results from the individual’s exercise of control.

(d) If the board is considering entering into a contract or modifying an existing contract
concerning the management or investment of funds of the deferred compensation program, the
board shall consult with the commissioner of administration before making a decision on the
Issue.

(e) The board shall develop a contingency plan that addresses the board’s response to
possible future investment problems.

() Except to the extent clearly set out in the terms of the plan document offered by the
employer to the employee, the employer is not liable to the employee for investment losses if the
prudent investment standard has been met.

(@) In this section, "board" means the Alaska State Pension Investment Board.
* Sec. 21. AS 39.50.200(b) is amended by adding a new paragraph to read:
(54) Alaska State Pension Investment Board (AS 37.10.210).
* Sec. 22. AS 44.25.020 is amended to read:
Sec. 44.25.020. DUTIES OF DEPARTMENT. The Department of Revenue shall

(1) enforce the tax laws of the state;

(2) collect, account for, have custody of, invest,and manageall state  funds and
all revenues of the state except revenues incidental to a program of licensing and regulation
carried on by another state department and funds managed and invested bv the Alaska State
Pension Investment Board:

(3) register cattle brands;

(4) supply necessaiy clerical and administrative  servicesfor the Alcoholic
Beverage Control Board; [AND]

(5) invest and manage the balance of the power development fund in accordance
with AS 44.83.386"

(6) in accordance with the policies established bv the board of trustees off the
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Alaska State Pension Investment Board, collect, account for, have custody of, invest, and
manage the state funds for which the board is responsible.

* Sec.23. AS 44.25 is amended by adding a new section toread:

Sec. 44.25.028. CONFLICT OF INTEREST FOR ALASKA STATE PENSION
INVESTMENT BOARD, (a) The commissioner of revenue may designate employees of the
department who are subject to the provisions of AS 39.50 because of their responsibility for
participating in the management or investment of the funds for which the Alaska State Pension
Investment Board is responsible.

(b) If an officer or employee of the department with responsibility for funds for which
the Alaska State Pension Investment Board is responsible acquires, owns, or controls an interest,
direct or indirect, in an entity or project in which assets under the control of the board are
invested, the officer or employee shall immediately disclose the interest to the board. The
disclosure is a matter of public record and shall be included in the minutes of the board meeting
next following the disclosure. The commissioner shall adopt regulations to restrict officers and
employees of the department from having a substantial interest in an entity or project in which
assets under the control of the board are invested.

(c) Failure to comply with the requirements of this section or regulations enacted under
it is grounds for termination of employment

* Sec.24. AS 39.45.030(b) is repealed.

* Sec.25. TRANSITION. All litigation, hearings, investigations, and other proceedings pending
under a law amended or repealed by this Act, or in connection with functions transferred by this Act,
continue in effect and may be continued and completed notwithstanding a transfer, amendment, or repeal
provided for in this Act Orders and regulations issued or adopted under authority of a law amended
or repealed by this Act remain in effect for the term issued, or until revoked, vacated, or otherwise
modified under the provisions of this Act. All contracts, rights, liabilities, and obligations created by
or under a law amended or repealed by this Act, and in effect on the effective date set out in sec. 30 of
this Act, remain in effect notwithstanding this Act’s taking effect Records, equipment, and other
property of agencies of the state whose functions are transferred under this Act shall be transferred
commensurate with the provisions of this Act.

* Sec. 26. ORGANIZATION OF TRUSTEES, (a) Notwithstanding AS 37.10.210(c), enacted by

sec. 1of this Act, the initial terms of the members, other than the commissioner of revenue, of the board

HCS CSSB 329( ) -18-
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of trustees of the Alaska State Pension Investment Board shall be as follows:
(1) one member elected from the public employees’ retirement system and one appointed

member shall serve terms of four years;
(2) one member elected from the teachers’ retirement system and one appointed member

shall serve terms of three years;
(3) one member elected from the public employees’ retirement system and one appointed
member shall serve terms of two years;
(4) one member elected from the teachers’ retirement system shall serve a one-year term.
(b) The board of trustees of the Alaska State Pension Investment Board may hold organizational
meetings as soon as a quorum of the board has been appointed to or selected for the board.

*Sec. 27. AS 37.10.210 and 37.10.230 - 37.10.390, enacted by sec. 1 of this Act, and sec. 26 of this

Act take effect July 1, 1992.
* Sec. 28. Except as provided in sec. 27 of this Act, this Act takes effect on the earlier of July 1,

1993, or the date established by resolution of the board of trustees of the Alaska State Pension
Investment Board for the transfer to it of securities and assets of all the funds of the retirement systems,
as defined in AS 37.10.390, enacted by sec. 1 of this Act, and the receipts of the employee benefits
program established under AS 39.30.150 - 39.50.180 and of the deferred compensation programs under

AS 39.45. The board shall promptly provide the revisor of statutes and the lieutenant governor with a

copy of this resolution.
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SENATE

Official Business P.0. Box V

State Capitol
Juneau, Alaska 99811

SENATE STATE AFFAIRS COMMITTEE
LETTER OF INTENT

CSSB 329 (STA)

An Act establishing the Alaska State Pension
Investment Board; Telating to management and
investment of state pension funds, réceipts of
the supplemental emplo ee benefits program,

receipts of the deferre ensat|on ro ram
rﬁ opther state funds; and Srowdmg IDfo

ective date.
Acting within the f|du0|ar¥h respon5|b|l|ty under the Prudent
at,

Investor Rule, and rovided the éud ement of the manager,
Purchase/SaIe execution and t ransactlon 0St are competitive th

n-Alaska affilijated brokers, active managers are encourage
do busmess with brokerage firms having offices in  Alask he

H ers ﬁn miex accou?t mana ersA are’ not requwed to execute
F with Alaska firms i ?\P/ € pot competr All brokerage
Irms must be members of t ew Yor and Exchange

/
1 <9
Date ) ICh'a”

Senate/State Affajfrs Com



Alaska State Pension Investment Board (ASPIB)

C S § B 329 (STA), Senator Pourchot

A Board of Trustees established to manage the following funds:
Public Employees Retirement System Fund $3.2 billion
Teachers Retirement System Fund $1.90 billion
Judicial Retirement System Fund $34.1 million
Military Retirement Fund $4.2 million
Supplemental Benefits System (SBS) $675 million
Deferred Compensation $125 million

Senator Pourchot 1/13/2



DESCRIPTION OF CHANGES TO HCSCSSB 329 (FINANCE)

Page 1, Lines 11-12:
The | an ua%e referencing t he Board's abrIrtry to manage "other
state fun s P agreement. wrth t e commrssrone o Eartment
[ the |uc ar res{j{Jonﬂ e
mrsrnterpre e arment of Rev nue Commrssroner
somehow has veto oower 10 c|ar|fy that an a reement to manage
other state funds Is between the fiqucjary oy the commissioner
eéaarment in which the fund Is located and the Board, the
order he language has been changed.

Pa . .

gThe Irabrlrtg clause has been deleted from he o/revrous b ill
Version nguage was carried over from the previous pension
investment brII 8, and was considered to be essentra under
the corporate concept Given that the Defined Benefits systems are
Protected by Art. 12, sec. 7 of the state constitution” and that
he specific Irabrlrty language raised concerns,  of several
beneficiaries, | support_deletion of the liability section
(37.10,310) in entrrety. This assures hat the state level of
lia bility Temains at status quo.

Page 12, Lines 21-23:

This change adds im Partralrty Iang 9 he statute to further
clarify ~that 1t would . favor one group of
benefrcrarres over another. This change was recommended by
Representative Larson.

Page 12: Lines 24-30:

Also recommended by Representatrve Larson, this change
eliminates the two. sets_of investment standards that were in the
revigus brII version. The changes apply the Prudent Investor Rule
0 all funds managed by the Department of Revenue and removes the
"ordinary professional prudence language.

Page 15. Lines 4-6:

Adds employer liability language to S8S cIarrfyrng that the
state 1S not llable for investment losses if the prudent investment
standard has been met.

Page 17: Lines 13-15:

Adds employer Tia b ility Ian%uage to The Deferred Compensation
Program, clarifying that the state is not liapble for investment
losses If the prudent |nvestmen t standard has been met.

Senator Pat Pourchot
3/16/92
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HISTORY OF CHANGES IN THE LEGISLATIVE PROCESS FOR SB 329
Senate State Affairs Committee: 1/22/92

The State Affairs Committee adopted a Committee Substitute,
incorporating the following two changes: ,

.. Chapter 85 SLA 91 <allows municipal taxation of foreclosed
properties held for investments. DCRA recommended that Sections 8
and 9 of_the SB 329 he deleted as they are considered unnecessary.

2. The words (AND ASSETS) were eliminated from Se%. 37.1b0.28 .
The Board does not hold assets. The assets are held by the
retirement_system. ,

3. LETTER OF INTENT; The letter of intent encourages the board
of trustees to_utilize Alaska firms who are members of the New York
and American Exchange, when all factors are equal.

Senate Finance Committee: 1/28/92

The Senate Finance Committee adopted the State Affairs CS and
Letter of Intent and the DOA and fiscal notes. No changes.

Senate Floor; 2/3/92
Y= 16 N=0 E=4

House State Affajrs: 2/25/92 ,
No amendments. Adopted previous Letter of Intent and fiscal notes.



CSSB 329 (STA) ALASKA STATE PENSION INVESTMENT BOARD

(SSB 329 (STA) replaces the Commissioner of Revenue as the sole

fiduciary _of the '$5 b||||on ension, funds with an elﬁht member

Board of Trustees. The Department of Revenue invests these funds
the direction of this Board.

BOARD COMPOSITION
SB 29 estabhshes a balanced elgh t member

Board, four e Iect
The elected members are 1 f S/SB
f

D

our agéaom 1P
RS and TRS Boards, are  empowered set requl
concernmg election and removal of the PERS/TRS hoard menibers. The
Governor appointed members are: Comm|55|oner of Revenue and th
members who have investment experience, with at least one of these
reﬁresentm? a nop-state employer, such as municipalities and
school distficts. The Governor may remove the appointed members for

cause.

CSSB 329 sets out the highest standards for the Board, including:
A. Prudent Investor Rule
B. Conflict of Interest and Open Meetings provisions.
C. Procuremen re ulat|ons
D Access t gro essmnal investment and legal counsel.
E. Training for trustees.

CSSB 329 provides for stringent over5|? by requmng
. Long-range and quarterly investment’ reports t0 LB&A.
B. Performance, evaluations; audits and investment policies to
bhoeardGSovernor Legislature, participating employers and PERS/TRS
C.  Review of actuarial earnings assumptions and report

appro[gmate boards.
evelogmen t of an annual operating budget and presentat|on

to DOR, OMB and Legislature.

CSSB 329 is supported by the Administration as well as the
following organizations: NEA-AK, AARP, ASEA, APEA, AML.

A Letter of Intent was adopted in the Senate State Affairs
Committee which encourages the Board to utilize Alaskan firms
when all factors ajre equal.

F %r}a or PAtM fourchot



MEMORANDUM State of Alaska

Department of Law

The Honorable Pat Pourchot DANE. March 18, 1992
Alaska State Senate

FILE NO.:
TeL N0 465-3600

subjec: SB 329; state i1nvestment
board

N Assistant Attorney General

Governmental Affairs - Juneau

You requested our review of a section in SB 329 which
attempts to limit the recovery for a "liability" 1incurred by a
board of trustees that would be established to Invest state pension
and other funds. The section iIn question provides:

A liability 1incurred by the board shall be
satisfied exclusively from the trust assets or

trust revenue, and a creditor or other person may
not have a right of action against the state
gec§gse of a debt, obligation, or liability of the
oard.

CSSB 329 (State Affairs), page 7, lines 5-7 . (hereinafter '‘the
liability provision'). Critics of the liability provision believe
It sets a bad public policy and may not be enforceable. It 1s
their fTeeling that the state treasury should remain primarily
liable for all acts of state officials who serve as fiduciaries to
public retirement funds.

The liability provision first appeared In another version
of a bill vetoed by Governor Hickel during the fTirst session of the
Seventeenth legislature. SB 18 (Ist Sess., 17th Alaska St. Leg.).
Senate Bill 18 would have created a public corporation to manage
the 1nvestment of pension funds. The public corporation would have
been a political, subdivision of the state with an 1ndependent legal
existence.. During the interim between Ilegislative sessions,
Governor Hickel agreed to support the provisions of SB 329 i1f the
public corporation concept was abandoned. A state board of
trustees serving as the fiduciary iIn charge of iInvestment of
pension funds was substituted in place of the public corporation.
The board would be a state agency within the Department of Revenue.
The new bill carried forward the liability provision now under
review.

The First clause of the liability provision is beneficial
because i1t would limit the ability of claimants to assert personal
liability against board members. Unless some protection from this



The Honorable Pat Pourchot March 18, 1992
SB 329; state investment board Page 2

type of liability is offered, the personal assets of a board
member are susceptible to being seized or encumbered to repay a
liability incurred while performing official functions. With the
threat of this liability exposure present, it would be difficult
for the administration to attract responsible persons to serve on
the board. This clause iIs opposed by a person who believes that a
liability incurred through the actions of board members should be
the responsibility of the individual trustees or the state.

The second clause of the liability provision precludes a
claimant from proceeding against the state because of a liability
incurred by a fiduciary. This provision raisesguestions of
enforceability and whether it i1s founded on sound public policy.
The effect of this statutory limitation of liability will be to
make the trust bear any loss caused by tortiousor iImprudent
actions of the board which iIs a state instrumentality. However,
the bill eases the effect of the liability limit by authorizing the
purchase of iInsurance or the retention of reserves that would be
adequate to "protect theboard and the state from Hliabilityto
others and from loss of trusteed assets due tothe acts or
omissions of the trustees.” See SB 329, page 6, lines 19 - 24
(emphasis added) , The cost of the insurance would be a cost of
administration which 1is customarilg payable from trust assets. By
knowing that this liability may be Imposed, the trust can take
steps to insure and avoid any large anticipated loss caused by a
fiduciary, i1ncluding a board member.

I an concerned about the enforceability of the second
clause of the liability pro* ision because i1t purports to cut off a
right of action against the state to enforce a claim based on an
act or omission of board members who are a direct instrumentality
of the state. If a claimant believes that the board of trustees
are furthering interests of the state which conflict with the
interests of the retirement systems, a court may be offended that
the claimant would be denied due process to seek redress from the
state. See State v. Abbott. 498 P.2d 712 (Alaska 1972) (basic
policy of the law should be that when there is negligence, the rule
iIs li1ability; immunity 1s the exception). Additionally, the
section appears to conflict with the waiver of sovereign Immunity
granted iIn AS 09.50.250 for contract, quasi-contract, or tort
claims. In a 1963 opinion, the attorney general determined that a
general limitation of liability 1included in the Workers*®
Compensation Act (AS 23.30) was not valid unless it was enacted as
gn exccﬁlptiozg to the waiver granted In AS 09.50.250. 1963 Op. Att"y
en., No. .



The Honorable Pat Pourchot March 18, 1992
SB 329; state investment board Page 3

Even though the first clause of the liability provision
has a limited beneficial effect, | recommend that the bill be
redrafted to delete all material set out on page 7, lines 5-7.
The trustees could protect the trusteed assets and their personal
assets through the purchase of i1nsurance which is authorized
elsewhere in the bill. By making the bill silent on these
liability issues, questions of liability would be resolved under
common law and other statutes to the extent that they are relevant.
Under existing law, 1f a state official acts within the scope of
his or her authority, the state defends and i1ndemnifies the
official from loss. However, iIf the employee acts iIn a manner that
gxge%gs his or her scope of authority, the state may decline to
efend.

Nothing iIn existing law prevents the legislature from
appropriating trust receipts to pay a "liability" if the trust is
properly responsible for the claim. Additionally, nothing in
existing law prevents the trustees from providing protection to the
state treasury, trusteed assets, and their personal assets by the
purchase of fiduciary liability insurance. Therefore, the trusteed
assets and the state treasury can be adequately protected without
the liability provision set out iIn the bill.

We hope this memorandum adequately answers your concerns.

cc: Commissioner Rexwinkel



atorwat Pourchot

COMPARISON OF CSSB 329 AND SB 18
PENSION FUND MANAGEMENT

Senate BrII 18, whrch established the Alaska Sta Pensron
or oration asse ot bodres in 1991 and Was vetoed
overnor B 329 was d In cogperation with the Dep arm n
Revenue and he De artment of Administration and rncorporates man
of the concepts that were rncIuded in SB 18. The major difference
between the two bills are listed below.

By Senat
1129192

SB 329 ESTABLISHES A BOARD OF TRUSTEES WHICH DIRECTS THE DEPARTMENT
OF REVENUE IN THE MANAGEMENT AND INVESTMENT OF PENSION FUNDS.

29 does not establish a seRarate corporation, as was
proposed in SB 18. SB 329 does M | taln any provisions for . an
executive rrector cor orate  exempt employees, . banking
examination, or mc{ assets. SB 329 does “contain a new
grovrsron that al ows Commjssioner of Revenue to designate
mployees who are subject to conflict of interest and whose failure
to comply would be grounds for termination.

CS)II% SI’:%J?\IDASDDS DEFERRED COMPENSATION FUNDS TO THE PREVIOUS SB 18 LIST

The Board of Trustees in SB 329 will manage the funds of the
following systems: PERS, TRS, Judicial, Military, SBS and D ferred
Compensation.  Deferred ~ Compensation, was included at the
recommendation. of both the  Adminjstration and PERS Board
members.Provisions have been added that require he Board to
consult Wrth the Department of Administration prror to making any
changes to either the SBS or the Deferred Compensa lon programs.

Board is also requrred to develop contingency plans for
potentral carrier investment problems.

BOARD REQUIREMENTS:

In_addition to the duties and responsibilities listed in B
U<; SB 329 regurres hat the Board all
1. Develop an present a budﬁ to DOR OMB and the Legislature
2. Revrew every two years the actuarial earnings assumption for
each und and reportto the approprrate boards dnd agencies
. np procurement regula lons that include pUblic notice
requrre ents and emergency procedures
. Select and monifor“extérnal investment managers
5 Meet annually with the PERS and TRS board and the Department of
Administration to revrew benefit administration of each system.



Alaska State Legislature
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Trergoration . . Durirg It
Representative Eugene Kubina PO Box 2463
\aldkz, Alaska 99636
(o0 52111

February 27, 1992

Rep. Eileen MaclLean, Co-Chair
Rep. Mike Navarre, Co-Chair
House Finance Committee

Alaska House of Representatives
State Capitol

Juneau, AK 99811

Dear Representatives

On Wednesday, February 26, 1991, the House State Affairs Committee
heard CSSB 329 - relating to the Alaska State Pension Investment
Board. Although this bill was passed out of the committee and on
to the House Finance Committee, there were substantial concerns
voiced during the hearing. The purpose of this letter is to inform
you of these concerns and request that you address them before
taking action on CSSB 329.

Dut to the SBS f: asco of last year, the issue of liability for the
mismanagement of the funds has arisen. Although there are some
liability provisions for the board proposed by CSSB 329, the
concern i1s that the state will no longer be liable for losses
incurred by the recipients of the funds. The question posed Iis
whether the people who benefit from these funds are trading a
guarantee from the state under current law for no guarantees under
the proposed system of an i1nvestment board.

The House State Affairs Committee respectfully requests that you
examine this area carefully to ensure that protection against loss
will continue to be provided for the people who participate in
these funds. Thank you very much.

Sincerely,

Repr”~ehtative Gene Kubina, Chairman
House State Affairs Committee

cc: Senator Pat Pourchot
House Finance Committee Members

- DISTRICT SIX -
Chenega Bay ¢ Chilina » Cooper Landing  Cordova « Hope * Moose Pass ¢ Seward e Tatitlek » Valdez « Whittier
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DEPARTMENT OF REVENUE JUNEAU, ALASKA 99811-0400
PHONE: (907) 465-2300
OFFICE OF THE COMMISSIONER 1 TELEFAX: (907) 465-2389

March 4, 1992

The Honorable Mike Navarre

The Honorable Elaine MacLean
Co-Chairs, House Finance Committee
Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Dear Representative Navarre:

The purpose of this letter is to speak to the concerns stated in the letter of February 27, 1992
from the House Stale Affairs Committee Chaus dealing with the insurance and liability clauses

of CSSB 329.

The insurance section of CSSB 329 allows the trustees of the investment board to obtain errors
and omissions ("E&Q") insurance which protects the assets of the pension plans from negligent
acts of the trustees. This insurance also protects the individual trustees and their assets from
legal challenges due to their participation on the investment board. The availability of trustee
insurance is available to attract participation from individuals who normally decline from
appointment due to the uncertainty of personal liability a trustee position of this type carries. To
provide E&O insurance does not water down the responsibility of a trustee. Nor does it provide
an escape from personal liability for gross negligence or criminal actions.

E&O insurance is intended as a safety net for the pension plans and for the trustees. The pension
plans are protected from loss due to trustee misfeasance and malfeasance and the trustee is
protected from personal liability from superficial legal challenge. While the insurance company
will defend an action brought against a tnistee, if the trustee if found to have breached his or her
fiduciary duties or if the action was caused by the trustee’s gross negligence, the insurance
company would ordinarily seek to reclaim any damages from the trustee under a right of
subrogation. If desired, additional insurance premiums can be paid which would waive an
insurance company'’s right to subrogation against the trustees.

The liability clause of this bill merely provides that the retirement funds will pay their own way.
If the board hires a consultant, the consultant will be paid out of the funds of the pension plans.
If a consultant must sue to recover fees, he or she cannot sue the State of Alaska but must seek
remedy against the pension plans. It is not reasonable to ask the general population to pay the
debts of the State’s pension plans. The State’s general fund must not be held directly responsible
for investment losses or liabilities of the pension plans. Indirectly the general fund is held
responsible since employer (not employee) contributions are adjusted meet the future liabilities
of the pension plans.

04-D2LH printed on recycled paper by C,D



retirement benefits, the State would be required to provide the benefits from some other source
of funds. The liability clause does not affect that responsibility.

This liability clause does not address the rights of any person to bring an action against the
pension plans, board, or a trustee nor does it affect any criminal remedy a court may impose.
The liability clause is not providing any new intent or change to the treatment of the pension
plans’ liabilities as they exist today.

| hope these comments prove to be useful in your reading of CSSB 329. | have enclosed a copy
of the Government Finance Officers Association’s publication "The Legal Obligations of Public
Pension Plan Governing Boards and Administrators™ for your review. Please contact me if | can
be of further assistance.

Sincerely,

CyUs-%

Brian C. Andrews
Deputy Commissioner

BCA/mem
Enclosure
92-053

cc: Darrel J. Rexwinkel, Commissioner



University of Alaska Southeast

Ketchikan Campus

7th and Madison
Ketchikan, Alaska 99901
225-6177

February 24, 1992

The Honorable Pat Pourchot
Alaska State Senate

P. 0. Box V

Juneau, Alaska 99811

SUBJECT: The Alaska State Pension Investment Board, SB 729

Dear Senator Pourchot:

On behalf of the UAS Faculty Senate, | am writing to express support for SB 329. The
Faculty Senate endorsed last year's form of this initiative, SB 18, and while that bill was superior
in our view, SB 329 does bring about a change in management that is long overdue, removing the
five billion dollars in State employee pension funds from the sole control of a political appointee.

Once again, the UAS Faculty Senate appreciates your part in sponsoring this important
legislation.

Sincerely yours,

'~7 ~TL&CE nS/SeMw-
+ Y1 Midtzeedl Baran
Assistant Professor of Business
Administration
UAS Faculty Senate President

cC: UAS Faculty Senate
Southeast Legislative Delegation
Chancellor Marshall Lind
UAS Assembly President
UAS Classified Association
UA General Assembly President Ray Highsmith
UA President Jerome Komisar
UA Vice President for University Relations Wendy Redman



‘The Alaska Teachers' Retirement System Board

January 31, 1992

Charlie Arteaga, Chairperson
1439 Millar
Ketchikan, Alaska 99901

Senate Finance Committee

RE: SB 329 - An Act Establishing the Alaska State Pension Investment
Board..

Dear Sirs,

As Chairperson for the Alaska State Teachers' Retirement Board | lend
my support to SB 329. In previous meetings our Board has taken a position
of support for similar legislation, our lack of a recent meeting has not
provided the opportunity to take official action on SB 329. But | am

confident that the Board will be supportive when offered the opportunity to
take such action.

The major concern regarding SB 329 is the lack of independence for
the Pension Investment Board. Previous legislation, which spoke to the
creation of an independent trust company, included that independence.
But SB 329 does offer features which are agreeable. The increase in
constituent representation for the TRS, and the shared fiduciary are two
features which make the legislation attractive and worthwhile. | urge your
support and "do pass™ on SB 329.

Thank you for your attention to this important piece of legislation.
Sincerely,

C. Arteaga, Chairperson
Teachers' Retirement System
Board of Directors



MANAGEMENT OF ALASKA STATE PENSION FUNDS
POSITION PAPER

1992

AARP POSITION

The State Legislative Committee of the American Association of Retired Persons
advocates creation of an independent investment corporation to manage the state
pension funds and ensure the state’s prudent and faithful discharge of its investment
responsibilities as the fiduciary of various trust funds.

This public corporation would cany out the state’s responsibilities to facilitate the
prudent maximization of trust fund earnings by providing broader and more flexible
management powers.

Size of the Corporation Board of Trustees should be small (7 to 9 members, yet
operationally efficient and financially prudent Representation on the Board should
include TRS and PERS members (active and retired), employers, the public, and the
Commissioner of Revenue.

Pro/ision should be made for an Investment Advisory Council to make recommendations
to the Board on investment strategies and procedures. The present TRS and PERS
Boards should be retained.

Benefit management should remain in the Department of Administration.
PROBLEM

geNaskans are contributors to various State Retirement Systems with the expegtation that the funds
will be carefully protected and prudently invested to ensure thé availahility of benefits to the eligible
beneficiary updn retirement

The Stage of hes the respons b||| or the management of mvestments for the frust funds
g roxmately? ilion) of the P I|c o ees' Refrement ?g Teach rs Refirement
%Eem nt d|C|a et|rement tary Retirement I|cO icers’

%/I W, the Commissi ner? Revenue S the sole |dUC|argrfor the mvestmento the funds. % (ﬁers
et|rement B%ard and Public Emplo 0yees Retirement Board have no direct r?Ie inthe | |nves ent of {
uns lthou Doards are re nsible f?r adm|n|ster|n%ret|rement benefits) The mm| joner is a
nolitica aP pointee, subject t?] our vears, which is disruptive to the continuity of the
nvestmel 8ro ram. q] %e 1msa$ ner of Revenue has nume cﬁs Hesgson3|b|||t|es ere are
Imitations on the time that he/sne can devote to the management o t




Excerpt from the Alaska Municipal League Policy Statement

1992 Policy Statement 11 Taxation and Finance

ment's ability to tax oil and gas property within its g)urisdiction. Any state initiative
to impose a'more restrictive interpretation should be rejected.

In 1988 the Senate Select Committee on QOil and Gas Taxation, chaired by former
Department of Community and Regional Affairs Commissioner Lee McAnerney, was
appointed to review the method by which the state interpreted and applied local taxmg
limitations on oil and gas. property.  After thoroughly researching this issue an
conducting a series of public hearings, the committee recommended-in its 1989 report
that the present state mterr)retanons of how local government limitations on oil and gas
property are applied should continue.

9. Taxincrement Financing: The League urges the legislature to amend
tax increment financing statutes to enable second class boroughs to sell revenue
bonds for financing of public-owned infrastructure necessary for coal development.

E.  PUBLIC EMPLOYEES' RETIREMENT

_ 1. Increases in Benefits: The League urges that any legislation that
increases the cost of the Public Employees’ Retirement System “or the Teachers’
Retirement S¥stem due to increased benefits require thé cost to be borne b
contributions from the employees. The League urges the legislature to require fiscal
notes to address the |mﬁact on each participating municipal emPoner If any
amendments are made to the Public Employees’ Retirement System or the Teachers'
Retirement System.

Because municipal employees, includir&g %,eachers, are members ofthe Public Employees’
e e

Retirement des m or thé Teachers’ Retirement System, municipalities are affected by
changes made by the Ie9|slature to either retirement program. Many times proposals are
made to change a re

e 10 Irement S,Ystem without focusing on the increased cost to
municipalities that such changes will cause. Because the municipality has no control over
the retirement system and any increase in retirement benefits will decrease funds available
for other municipal services, any increase in retirement S_P{stem costs resulting from
legislative action should be borne by the employees who will benefit from the increased
refirement benefits. Additionally, in"order to assist municipalities and the legislature in
evaluating changes to the retirement s?/stems, fiscal notes accompanying such'legislation
should include an analysis of the fiscal impact on each of the participating municipalities.

2. PERS/TRS Investment Board: The League supports the establishment
of an investment board for the management and investment of state pension trust
funds, including the trust funds of the Public Employees’ Retirement System (PERSJ
and the Teachers’ Retirement System (TRS), insofar as the investment boar
includes representatives of trust beneficiaries and employers.



1992 Policy Statement 12 Taxation and Finance

Alaskan municipalities make over half of al emplo?;er contriputions to the PERS and TRS
and are directly affected by the performance of these funds because of the effect fund
earnings have on_employer contribution rates and, thus, on local tax rates. At present,
both PERS and TRS funds are managed by the Department of Revenue, with the
Commissioner of the Department as the"sole fiduciary.

Creation of an investment board would give visibility to and strengthen the trust status of

ensjon trust funds. Itwould increase accountability, continuity, and public disclosure for
(he investment management of the funds by "establishing a board as fiduciary,
incorporating professional investment managers and trust administrators, as well as
representatives of beneficiaries, on the investment board, and providing for the exercise
of fiduciary powers through the forum of regularly scheduled public meetings rather than
administrative actions. A’board would give management the authority to act in a timely
manner and compete fully with other professional institutional investors.

F.  FISCAL NOTES/GOVERNMENT MANDATES

1. Fiscal Notes: The League supports enactment of legislation requirin
affected state a?enmes to prepare, in consultation with the affected” loca
governments, noies assess_lng, the fiscal impact on local government of any
proposed bill or regulation, including pass-through grants.

Numerous hills are introduced each year that would have an impact on the cost of the
operation of the local gzovernments_. However, it appears that no analysis and little,
thought are given to the actual impact such Ieglslatlon,would ‘have on affected
municipalities. " In order to assist the municipalities and the Iegyslature in makln? informed
decisions about such legislation, fiscal notes assessing the fiscal impact on local
government of such bills are necessary.

2. Reimbursement for Responsibilities Transferred from State: The
League urges passage of legislation that would require a government agency
unilaterally"transferring responsibility for a program to a municipality or imposing
regulations on a municipality to reimburse the municipality for the costs of the
transferred responsibility or regulations.

Proposals are occasionally made to require municipalities to undertake programs or
activities for which there is"either inadeguate or no reimbursement. 'Proposals that shift
the burden of such programs to municipalities should provide adequate reimbursement
to the municipalities for the administration of such programs. No state or federal
regulation that imposes a cost upon local governments should be enacted without
reimbursement for that cost.






MANAGEMENT OF ALASKA STATE PENSION FUNDS
POSITION PAPER

1992

AARP POSmON

The Alaska State Legislative Committee of the American Association of Retired Persons
advocates creation of an independent investment corporation to manage the state
pension funds and ensure the state's prudent and faithful discharge of its investment
responsibilities as the fiduciary of various trust funds.

This public corporation would cany out the state’s responsibilities to facilitate the
prudent maximization of trust fund earnings by providing broader and more flexible
management powers.

Size of the Corporation Board of Trustees should be small (7 to 9 members, yet
operationally efficient and financially prudent Representation on the Board should
include TRS and PERS members (active and retired), employers, the public, and the
Commissioner of Revenue.

Provision should be made for an Investment Advisory Council to make recommendations
to the Board on investment strategies and procedures. The present TRS and PERS
Boards should be retained.

Benefit management should remain in the Department of Administration.
PROBLEM

Many Alaskans are contributors to various State Retirement With the expectation that the funds
wil gecare%]? protected and prudently invested to ensure tm%ﬁabmty of be e(f\tts to the eligible
beneficiary upon retirement

The State of Al he res onsi b||| or the management of mvestments or the frust funds
rox atel % ﬁlh ||c ees Refirement em ?&Teach ' Refrement
et|rem C|a etlrement System tary Retirement Elécted P O Icers'

RyI aw. the Commlss oner (rf Revenue is the sole fiduciary for the investment of the funds. es%he Te%aci?ers
etirement B%ardan él blic Em glo ees Ret|remen Board have no direct role in the Investment of t
r]ds, ethoug the boards are respansible f ?r admmeteh %retwemen benefﬁs) Th eComm| |oner IS a
itica ntee, subect% 0 every Tour Vears, wnich Is disruptive to t econtlnth
nvestmen o% nce ommissioner of Revenue hes nume us esponsibilities, there are
Imitations on the time that he/sne can devote to the management of the tins.
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EXCG_'_’EQt from the Alaska Municipal League Policy Statement
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1992 Policy Statement 11 Taxation and Finance

ment's ability to tax oil and gas property within its g’)urisd,iction. Any state initiative
to iImpose a'more restrictive”interpretation should be rejected.

In 1988 the Senate Select Committee on Oil and Gas Taxation, chaired by former
Department of Community and Regional Affairs Commissioner Lee McAnerney, was
appointed to review the method by which the state interpreted and applied local taxmg
limitations on oil and gas property. After thoroughly researching this issue an
conducting a series of public hearings, the committee recommended in its 1989 report
that the present state interpretations of how local government limitations on oil and gas
property are applied should continue.

9. Tax Increment Financing: The League urges the legislature to amend
tax increment financing statutes to enable second class boroughs to sell revenue
bonds for financing of public-owned infrastructure necessary for coal development.

E. PUBLIC EMPLOYEES' RETIREMENT

_ 1. Increases in Benefits: The Leaque urges that any legislation that
increases the cost of the Public Employees* Retirement System “or the Teachers’
Retirement S)(stem due to increased benefits require thé cost to be borne by
contributions from the employees. The League urges the legislature to require fiscal
notes to address the impact on each parUm%atl_ng municipal employer if any
amendments are made to the Public Employees’ Retirement System orthe Teachers’
Retirement System.

Because municipal employees, including teachers, are members ofthe Public Employees’
Retirement System or thé Teachers' Retirement Sz/stem, municipalities are affected by
changes made by the Iegpslature to either retirement program. Many times proposals aré
made to change a refirement S_Ystem without focusing on the increased cost to
municipalities that such changes will cause. Because the municipality has no control over
the retirement system and any increase in retirement benefits will decrease funds available
for other muniCipal services, any increase in retirement s,?{stem costs resulting from
Ie%yslanve action should be borne by the employees who will benefit from the increased
refirement benefits. Additionally, in"order to assist municipalities and the legislature in
evaluating changes to the retirement SY_stems, fiscal notes accompanying such'legislation
should include an analysis of the fiscal impact on each of the participating municipalities.

2. PERS/TRS Investment Board: The League supports the establishment
of an investment board for the management and investment of state pension trust
funds, including the trust funds ofthe Public Employees’ Retirement System (PERSJ
and the Teachers’ Retirement System (TRS), inSofar as the inveStment hoar
includes representatives of trust beneficiaries and employers.



1992 Policy Statement 12 Taxation and Finance

Alaskan municipalities make over half of all employer contributions to the PERS and TRS
and are directly affected by the performance of these funds because of the effect fund
earnings have on employer contribution rates and, thus, on local tax rates. At present,
both PERS and TRS funds are managed by the Department of Revenue, with the
Commissioner of the Department as the sole fiduciary.

Creation of an investment board would give visibility to and strengthen the trust status of

ensjon trustfunds. Itwould increase accountability, continuity, and public disclosure for
(he investment management of the funds by establishing a board as fiduciary,
incorporating professional investment managers and trust administrators, as well as
representatives of beneficiaries, on the investment board, and providing for the exercise
of fiduciary powers through the forum of regularly scheduled public meetings rather than
administrdtive actions. A’board would givé management the authority to act in a timely
manner and compete fully with other professional Institutional investors.

F.  FISCAL NOTES/GOVERNMENT MANDATES

1. Fiscal Notes: The League supports enactment of legislation requmn%
affected state a?enues to prepare, in consultation with the affected loca
governments, nofes as_sess_mq the fiscal impact on local government of any
proposed bill or regulation, including pass-through grants.

Numerous bills are introduced each year that would have an impact on the cost of the
operation of the local %overnments, However, it appears that no analysis and litle,
thought are given,to the actual impact such Ieglslatmn,would ‘have” on affected
municipalities. In order to assist the municipalities and the legislature in makm? informed
decisions about such legislation, fiscal notes assessing the fiscal impact on local
government of such hills are necessary.

2. Reimbursement for Responsibilities Transferred from State: The
League urges passage of legislation that would require a government agency
unilaterally transferring responsibility for a program to a municipality or imposing
regulations on a municipality to reimburse the municipality for the costs of the
transferred responsibility or regulations.

Proposals are occasionally made to require municipalities to undertake programs or
activities for which there is"either inadequate or no reimbursement. ‘Proposals that shift
the burden of such programs to municipalities should provide adequate reimbursement
to the municipalities for the administration of such programs. No state or federal
regulation that imposes a cost upon local governments should be enacted without
reimbursement for that cost.
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Attorney at Law
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Juneau, Alaska 99801

February 28, 1992

Senator Patrick Pourchot
Alaska State Senate

P.O. Box V

Juneau, Alaska 99811

Re: CSSB 329 (STA), establishing the Alaska State Pension Investment
Board

Dear Senator Pourchot:

Michael Kirk has asked me to look at CSSB 329 (STA), of which you are
the prime sponsor, to evaluate his perception that it contains significant legal or drafting
problems. He also asked me to consider your comments at the hearing on the bill in the
House State Affairs Committee on February 26th, in which you related your
understanding of the provisions which concern him.

My conclusion is that the courts would probably read the literal language
of the bill in a way that contradicts your stated intention, and that if the literal language
of the bill were to determine its interpretation, it would cause substantial legal difficulties.

The Problem of Judicial Interpretation

The obvious first step in reviewing legal drafting is to discern whether the
language can be reasonably read in more than one way. In this effort, the interpretation
of the prime sponsor is important to predicting how a court will understand it, especially
if the sponsor’s interpretation is stated in the record, either through a letter of intent or
recorded testimony. But it is a longstanding legal rule that legislative history cannot
substitute for incompatible or missing statutory language. Moreover, you should be
aware that there is a significant judicial trend toward minimizing use of external aids,
such as legislative history, in interpreting statutory language. In short, if a statute, read
solely within its "four corners,” does not convey its author’s meaning clearly and
unequivocally, there is a very real possibility that a court or administrative agency will
adopt a contrary reading. This is a particular concern in Alaska, where the courts do not
permit legislators to testify on the meaning of legislation.



So the initial step in looking at your bill is to analyze whether particular
language is susceptible of differing but reasonable interpretations. If so, there is an
obvious need for defensive redrafting to eliminate all readings except the intended one.

Proposed AS 37.10.310

In proposed AS 37.10.310 (on page seven, lines five through seven), |
conclude that the language of the bill not only contradicts what you have stated as your
intention, but also raises significant legal difficulties which it appears you did not intend.
The provision reads:

Sec. 37.10.310. LIABILITY. A liability incurred by the board shall be
satisfied exclusively from the trust assets or trust revenue, and a creditor or
other person may not have a right of action against the state because of a
debt, obligation, or liability of the board.

The context is clear: The bill would create a board of trustees whose duty would be to
invest and manage the state pension trust funds and possibly other funds. Although the
state itself is clearly the ultimate trustee, it would utilize the board as its instrument and
the board members, or trustees, would be the fiduciaries charged with carrying out the
duties of the trust. In this context, the question is how would a court likely interpret this

section?

Taken literally, this paragraph appears to make two quite sweeping
statements. 1) The first clause says that a liability "incurred by the board" shall be
satisfied exclusively from trust assets (or trust revenue, which is a trust asset). Put
another way, it states that no such claim may be paid out of any other source than the
trust assets. | can see no other possible reading than that a liability of the board must be
paid from trust assets and cannot be paid from another source, no matter what the
circumstances. Thus neither state funds nor the assets of individual trustees could be used
to satisfy liabilities, even if wrongdoing by the state or individual trustees was the cause
of the liability, and no matter what the extent of the liability.

(The language of this provision leaves open the question of what exactly
constitutes "a liability incurred by the board." The restrictions imposed here would
certainly apply to liabilities arising because of official board action, but there is an open
question whether the assets of individual trustees may still be used to satisfy liabilities
arising from a trustee’s unauthorized actions, e.g., a criminal embezzlement. By not
clearly delineating what liabilities must be satisfied from trust assets and what liabilities
may be satisfied from other sources, CSSB 329(STA) risks having a court apply the



restriction to all liabilities related to board members’ actions, including unauthorized
wrongdoing.)

2) The second clause says that no one ("a creditor or other person") may
have a "right of action” against the state because of a debt, obligation, or liability of the
board. This provision goes beyond the first clause by denying even a right of action -
the right to bring a lawsuit -- against the state because of board acts. While the first
clause does not permit forcing reimbursement of a liability from the funds of anyone
other than the trust assets, the second clause does not even permit a person to sue to
establish that the state or the board (which is an agency of the state) owes a debt,

obligation, or liability.

These two clauses are clearly mandatory and no exceptions are set out.
Fund assets are the "exclusive" source of payments, and a person "may not have" a right
of action against the state. Moreover the language may encompass liabilities, debts, and
obligations arising from any cause whatsoever, including willful wrongdoing, gross
negligence, waste, misappropriation of assets, failure to follow statutory duties, or even
criminal embezzlement. In short, it appears that this provision would prevent any person
from forcing either the state or the board members to reimburse funds improperly
removed from the trust assets, and in the case of a liability to a third party by the state
or the trustees in the course of their management of the trusts, would require that only
the trust, and not the state or any responsible trustees, bear the burden of the liability.

The Sponsor’s Intent

As | understood it, in your testimony on February 26th, you commented that
if the trustees were not being prudent in managing the trusts, a beneficiary could sue "the
fund”, by which | assume you meant sue the offending board, and its members. You also
said, | believe, that a person could bring an action for gross negligence or for violation
of the prudent investor rule. Frankly, I do not see how any court could agree that the
language of the bill permits such suits. CSSB 329(STA) simply does not allow suits to
be brought against the state arising out of an obligation of the board, and since the board
is itself a state agency, it could not be sued on a matter arising out of an obligation it
creates by its own actions. Moreover, even if the board or its individual members could
be sued, the first clause would restrict any recovery to the trusts’ own assets, so there
would never be the opportunity to gain reimbursement to the trust of funds improperly
removed from it. At its most extreme, this provision could prevent the state from
requiring that a wrongdoing trustee or state employee compensate the trust for losses he
or she causes to the trust, including losses caused by criminal acts. My view is not that
a court could read both your intended meaning and a contrary one into the bill’s



language, but that it could reasonably read only the contrary meaning; the bill simply
does not permit what you believe it does.

The Provision May be Unenforceable in its Present Form

The consequences of restricting recoveries to trust fund assets and of
denying a right of action against the state are potentially complex and serious. There is
a good chance that the courts would refuse to apply the restriction.

In the law of trusts, a provision which effectively immunizes a trustee from
liability due to his actions in connection with the trust is called an exculpatory or
immunity clause. It is generally considered to be a reduction in the amount of skill and
prudence which a trustee is obligated to use. See Restatement, Trusts, Second, §222.
Courts will generally enforce exculpatory trusts inserted in a trust by the settlor, or maker
of the trust, except to the extent that they attempt to relieve trustees of liability for
reckless, intentional, or bad faith breaches of the trust duties.1 And even as to
exculpatory clauses for ordinary failures, courts generally interpret such clauses as
narrowly as possible. Indeed, some courts have even considered exculpatory clauses as
unethical when they are required by trustees as a condition of service, since limiting one’s
liability to the trust for breaches of duties owed to the trust in an inherent conflict. See,
for example, Perling v. Citizens & Southern National Bank, 300 S.E.2d 649 (Geo. 1983).

As to exculpatory clauses that would excuse reckless or dishonest conduct,
however, the courts almost always refuse to enforce such provisions, usually on public
policy grounds. See, e.g., Hazzard v. Chase National Bank, 287 N.Y.S. 541 (1936),
affirmed 14 N.Y.S. 147 (App. Div. 1939), affirmed 26 N.E.2d 801 (N.Y. 1940). As
one commentator put it,

To permit a trustee to hide behind an exculpatory clause and to avoid
liability for bad faith, dishonesty, willful breach, and gross negligence
would be against public policy, since it would encourage highly
reprehensible or even criminal conduct. Hence such clauses are void to the
extent that they attempt to relieve the trustee from liability for breaches of
these types.

1 A typical exculpatory clause would read that trustees shall have no liability “except for
breaches deemed willful and intentional, acts of bad faith, dishonesty, or acts of gross
negligence.”
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Bogert on Trusts (6th Ed.) 894, p. 340. See also Browning v. Fidelity Trust Co., 250
Fed. 321, 325 (3rd Cir. 1918); New England Trust Co. v. Paine, 59 N.E.2d 263 (Mass.
1945). See cases collected in Appendix, Restatement, Trusts, Second, §222.

Federal law prohibits such exculpatory clauses in most employee retirement
trusts, 29 U.S.C.A. 81110, Employee Retirement Income Security Act of 1974.
However that act does not apply to government sponsored retirement funds such as those

at issue here.

Thus both federal law and the common law disfavor clauses like those in
CSSB 329(STA) which would prevent a trustee from being liable for repayment of
amounts due to a trust under any circumstances, and it is likely that the courts would
refuse to implement the provision on public policy grounds. It should also be noted that
this provision is more offensive than the usual exculpatory clause because here it is not
the settlor making the provision, but the trustee itself (the state) for its own benefit.

A Constitutional Problem

Finally, the provision may well violate the Alaska Constitution, Article XIlI,
Section 7, which states that membership in employee retirement systems constitutes a
contractual relationship, and that accrued benefits shall not be diminished or impaired.
At least for existing members of the systems, a change in the law which would require
the beneficiaries to bear the burden of malfeasance by others or by the state, without
recourse, would be a significant impairment of their existing benefits and could well be
considered a breach of this constitutional provision.

Summary

The crurts will most likely read CSSB 329(STA) as impairing the right of
the funds or their beneficiaries to seek reimbursement of improper losses of trust funds
from wrong-doers, including the state. Failure to amend the bill by language clearly
establishing that such a bar is not intended may well lead to lawsuits and to judicial
invalidation, and will certainly cause confusion.



Proposed AS 37.10.210

One final note is appropriate. Mr. Kirk pointed out to you in a previous
letter that proposed AS 37.10.210 can be read to give the commissioner of revenue a veto
over decisions of the board. Both Commissioner Rexwinkel and you have stated that that
was not the intent, but | confess that my initial reading was the same as Mr. Kirk’s. If
reasonable people can misinterpret your intent, | suggest that the provision be redrafted
so as to eliminate any possible contrary reading.

I have attached another copy of the proposed substitute language which Mr.
Kirk previously sent you. This proposed language would preserve immunity for the
trustees for ordinary negligence, but not for more serious wrongdoing. If you wish
language that would eliminate any exculpatory provisions — for example, that would
permit beneficiaries to sue the trustees for failure to follow ordinary prudent investor
standards, | would be happy to provide such language as well.

Sincerely,

Douglas K. Mertz

cc: House Finance Committee



PROPOSED CHANGES TO CS SB 329 (STA)

1. At page one, in proposed AS 37.10.210: After the words, ''state
pension funds'', add a cooma. This makes clear that the words '‘upon
agreement of the commissioner'™ modify the phrase starting ""and of
other state funds...'" and not the main clause which precedes It.

2. At page six, 1In proposed AS 37.10.280, add at the end:

This section i1s not iIntended to remove liability of the
board, i1ts members, or the state based on acts
of gross mismanagement, deliberate
misfeasance, bad faith, criminal acts, or
other acts not performed solely for the
benefit of the trusts or their beneficiaries.

3. At page seven, 1In proposed AS 37.10.310, amend to read:

LIABILITY. A liability incurred by the board
arising out of acts of ordinary negligence
shall be satisfied exclusively from the trust
assets or trust revenue, and a creditor or
other person may not have a right of action
against the state because of a debt,
obligation, or liability of the board arising
out of acts of ordinary negligence. This
section 1Is not 1intended to limit existing
rights of any person to bring an action
against the state, the board, or a trustee
arising out of acts of gross mismanagement,
deliberate misfeasance, bad faith, criminal
acts, or other acts not performed solely for
the benefit of a trust or i1ts beneficiaries.
This section 1s not iIntended to limit the
authority of a court in a criminal proceeding
to order restitution to a trust of any assets
improperly removed or wasted.



P.O. Box 20844
Juneau, Alaska 99802
February 18, 1992

Hon. Mike Navarre

Alaska House of Representatives
P.O. Box V

Juneau, Alaska 99811

Re: CSSB 329, creating the Alaska State Pension
Investment Board.

Dear Representative Navarre:

I would like to share some urgent concerns regarding
provisions of SB 329, which would create a state board to assist iIn
the management of public employee pension funds. This bill has
passed the Senate and 1t has been referred to the State Affairs and
Finance Committees iIn the House. |1 am afraid that, because of iIts
laudable goal, 1t may be acted upon too quickly for attention to be
given to a few critical problems.

I see three problems iIn the bill, all of which relate to
the extent to which the trustees and others responsible for
managing the funds can be held accountable for misfeasance or
malfeasance iIn carrying out their duties.

1. Possible veto authority over board policies. In the
bill at page one, iIn proposed AS 37.10.210(a), the bill states

The purpose of the board is to provide prudent and
productive management and iInvestment of state pension
funds and of other state funds upon agreement with the
commissioner of the department. ..

I read this as saying that the commissioner (of revenue) has veto
power over the management and iInvestment decisions of the board.
The prime sponsor of the bill, Senator Pourchot, has written me
that the iIntent of the language is to permit the board to provide
management services for other state funds than those listed In the
bill, with the agreement of the commissioner of whatever department
such a fund is in. I do not doubt that this reading i1s what
Senator Pourchot intended. But nowhere is this iIntent stated in
the bill. Instead, there is an enormous ambiguity, unresolved by
any legislative history, which could as easily support my reading
as that of Senator Pourchot. I presume that the Senator would
agree with me that we do not want ambiguous drafting to permit some
future revenue commissioner to claim that this language gives him
a veto over the board"s decisions. The solution i1s simple: amend
this provision to make Senator Pourchot®*s reading clear and
unambiguous. (A suggested revision iIs attached. Note that the
ambiguity can be resolved by adding a single comma to this
section.)



2. Insurance may protect wrong-doers from beneficiaries.
On page 6, at proposed section AS 37.10.280, the board iIs required
to have 1nsurance to protect both i1ts members, the state, and the
trusteed assets from liabilities due to the acts or omissions of
the trustees. The problem is that the insurance iIs to be funded
from the trust funds themselves — including the option of setting
aside a portion of the trust funds as "'self-iInsurance retention' —
so that ultimately the beneficiaries of the trust will have to
absorb losses or liabilities due to misfeasance. In short, there
would be no recourse against wrong-doing trustees. Senator
Pourchot says that this 1s not really the case, since insurance
would not protect the wrong-doing trustees against claims based on
conflict of iInterest, bad faith, or reckless or iIntentional
wrongdoing. Frankly, the Senator is wearing rose-colored glasses.
In fact, 1nsurance will protect the trustees from bearing liability
for such acts unless they rise to the level of provable iIntentional

misconduct.

I do not have any problem with permitting iInsurance to
protect individual trustees from ordinary good-faith claims,
although 1 do think this section should have been framed iIn terms
of requiring bonding of each trustee to protect the trust assets.
But we should not permit the trustees to shield themselves from
claims based on malfeasance or gross neglect of duty. This problem
can be remedied by adding to this section language that states that
It 1s not iIntended to permit trustees to shield themselves against
liability arising out of conflict of interest, bad faith, reckless
or intentional malfeasance, or other acts not performed solely in
the interests of the trusts and their beneficiaries.

3. The bill would prevent collection of loses from those
who caused them. The problem of non-accountability of individual
trustees 1Is made even worse by the provisions on page 7, at AS
37.10.310:

LIABILITY. A liability incurred by the board shall be
satisfied exclusively from the trust assets or trust
revenue, and a creditor or other person may not have a
right of action against the state because of a debt,
obligation, or liability of the board.

Essentially this provision says that should the board or the State
mismanage their fiduciary duties — or even perform criminal acts
in violation of their duties — it iIs the trust beneficiaries, not
whoever performed the acts, nor the State, who must pay. (Note
that the trust beneficiaries are not even permitted to elect a
majority of the board members!) In the case of gross mismanagement
or deliberate misfeasance, insurance will not cover the losses. So
in the worst cases, liability for wrongdoing by the managers will
fall squarely on the beneficiaries, with absolutely no recourse
against the wrongdoers. In fact 1t Board members are convicted of
criminal wrongdoing iIn use of the trust funds, this provision would
prevent a judge from ordering either the board, its members, or the
State to reimburse the trust. This bill would mandate that the



trust beneficiaries themselves remain the uncompensated victims of
wrongdoing.

(Note that iIn a parallel case — the Mental Health Lands
Trust — such a provision would have barred the Supreme Court from
ordering the State as trustee to reimburse the assets i1t had
illegally removed from the trust. There i1s a very real question
whether 1t i1s constitutional to bar a trust from recovering from
Its trustee losses caused by the trustee.)

This section should be labelled for what it really is, a
carte blanche of complete immunity to the board and the State for
misfeasance and malfeasance in the administration of a trust. It
would be improper for the legislature to prevent an individual from
recovering damages from someone who had injured him; i1t should be
equally 1mproper, i1f not more so, for the State, as the real
trustee of these pension funds, to bar a recovery from itself or
i1ts fellow trustees.

I have suggested some amending language to resolve this
problem. But the point 1 really want to make 1s that this bill,
for all its laudable purposes, 1s gravely flawed. The provisions
mentioned above make the fund vulnerable to mismanagement and
malfeasance by making the trustees and the State immune from
lia b ility for their own wrongdoing as trustees. We must remember
that the other side of that coin is that the bill would require
thousands of retired public servants to bear the losses caused by
the State and the trustees. | hope you agree with me that we must
make all possible real effort to prevent this from happening.

cc: Senator Pourchot



PROPOSED CHANGES TO CS SB 329 (STA)

1. At page one, 1In proposed AS 37.10.210: After the words, ''state
pension funds', add a conma. This makes clear that the words '‘upon
agreement of the commissioner’” modify the phrase starting "and of
other state funds..." and not the main clause which precedes it.

2. At page six, In proposed AS 37.10.280, add at the end:

This section iIs not intended to remove liability of the
board, i1ts members, or the state based on acts
of gross mismanagement, deli1berate
misfeasance, bad faith, criminal acts, or
other acts not performed solely for the
benefit of the trusts or their beneficiaries.

3. At page seven, in proposed AS 37.10.310, amend l.0 read:

LIABILITY. A liability incurred by the board
arising out of acts of ordinary negligence
shall be satisfied exclusively from the trust
assets or trust revenue, and a creditor or
other person may not have a right of action
against the state because of a debt,
obligation, or liability of the board arising
out of acts of ordinary negligence. This
section i1s not 1iIntended to limit existing
rights of any person to bring Ln action
against the state, the board, or a trustee
arising out of acts of gross mismanagement,
deliberate misfeasance, bad faith, criminal
acts, or other acts not performed solely for
the benefit of a trust or i1ts beneficiaries.
This section is not intended to limit the
authority of a court In a criminal proceeding
to order restitution to a trust of any assets
improperly removed or wasted.



TFQYSXerox Telecopier 7020 1 1-22-92 « OH8 | 9074652394-* JH 1

W fli ] WALTER J. HICKEL,
OEPARTMENT Of REVENUE ggﬁu Aence, 11th Floor
Junetui, Alaska  99811-0400
| S A SR,

TiUphont: ~ (907) 465-2330

rSusy Barnett, Aide to Senator Pourchot Fwwiile:  (307) 465-23%4

“Alaska State Senate
State Capitol, Room 516
Juneau, Alaska 99001-1182
#
Re: SB 329/Inourance and Liability Issues

De&r Ms Barnett;

This letter is in response to your request of January 15, 1992
about questions B and C from Miahael Kirk. 1 have read Mr.
Kirk*s questions several times only to beaome more aonfused each
time. Rather than to second guess his questions, let me just
explain what Sea. 37.10.280 and See. 37.10.310 try to set out.

The Insurance saction allows the board to obtain errors &
omissions (E&D) 1insurance which protects the assets of the
pension plans from negligent aots of the board. This section
also allows the board to secure board member insurance. This
insurance protects the individual board member®s and their assets
from legal challenges due to their participation on the board.
Acquisition of board member insurance is important to attract
participation from board members who would normally decline

.membership due to the uncertain and unlimited personal liability
a position of this type would have.

The Liability section sets out the need for the assets of the
pension plan to be used to settle any loss incurred by the plan.
The State®s general fund should not be held responsible for
investment or other losses of the pension plana. As mentioned
above, the Insurance section of the bill provides for Eso
insurance which would make the pension plans whole if losses
resulted from negligent acta of the board. The general fund
eventually becomes the "deep pocket™ for losses through higher
contribution rates. One final point, the State Constitution
rguarantees that pension plan benefits will not bo diminished. e

Susy, 1 hope these comments help you out with your response to
Mr. Kirk, Don"t hesitate in calling upon me if I can be of
further assistance.
jincerely,
C -S3
Brian C. Andrews

cc; Darrel J, Rexwinkel
1922017
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Senate Finance Committee

Kirk:
l« . H*tr £ur resooA>S<E.

Dear Mr.



Insurance as most sponsoring governmental entities have limited
financial resources and would be hard pressed to pay the defense
costs associated with a complex public pension plan fiduciary
liability case. OfF equal.importance, trustees do deserve some
protection from "nuisance’™ lawsuits'™ and cannot be expected to pay
for or even wait for reimbursement for personal suit related costs.
There will always be an element of risk involved with any
fiduciary, providing insurance transfers some of that risk from the
state and the beneficiaries to the iInsurance company.

3. Page 7 Sec. 37.10.310 Liability. The purpose of
section 1s to clarify there i1s no General Fund obligation.
Investments losses are to be satisfied by the plan assets, just as
Investment gains are credited to the plan. SB 329 provides a strong
Board of Trustees, an extensive, clear set of governing and
reporting requirements, access to professional and legal resources
and expectations of Tfiduciary training In an effort to ensure
responsible management of the pension funds. Keep in mind, that the
new Board 1s composed of equal numbers of beneficiary
representatives, not just state officials.

Thank you again for your interest iIn this matter.

Sincerely,

Senator Pat Pourchot
Co-Chair, Senate Finance

.
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P.O. Box 20844
Juneau, Alaska 99802
January 14, 1992

Hon. Pat Pourchot
Alaska State Senate
Pouch V

Juneau, Alaska 99811

Re: Draft bill on management of state pension funds

Dear Senator Pourchot:

You were good enough to share with me a copy of the draft
bill worked out between yourself and the administration regarding
management of state pension funds. I realize the bill 1s a
compromise, but on reading it over certain aspects strike me as
glaringly unwise. |1 would like to draw your attention to them in
the hope that it is early enough to remedy the problems.

A). In the draft bill (draft 7-LS1609\D, 12/19/91), on
page one, line 11, the purpose section states that the new Pension
Investment Board is to provide prudent and productive management
and iInvestment of state pension funds "‘upon agreement with the
commissioner.” -Nonetheless,, although i1t is not stated iIn such
terms elsewhere in the bill, this .language appears to give the
Commissioner of Revenue a complete veto over everything the Board
does. In short, i1t becomes merely an advisory Board, which the
Commissioner may ignore if he wishes. Was this your intent? IT
so, | am exceedingly alarmed by 1t. If 1t i1s not your intent, the
section needs to be rewritten to make clear that the Board iIs not
m%rely advisory and that the Commissioner is not free to overrule
it

B) Also, on page 6, lines 19 - 24, the Board i1s required
to obtain 1Insurance protecting the assets against liability to
others; but the requirement is that the Board members themselves,
as well as the State, be protected by insurance. Where 1is the
incentive to perform according to legal obligations if 1Insurance is
required to make sure that the Board members never have any
obligation arising out of mismanagement?

0O This non-accountability problem is made even worse by
the provision at page 7, lines 5-7, which says that should
liability arise because of Board actions, the liability shall be
satisftied only from the trust assets. In other words, should the
Board or the State mismanage their fiduciary duties, 1t is the
beneficiaries — not whoever did the mismanagement, nor the State -
- who must pay. The provision on page 6 requiring insurance will
not help ein the case of gross mismanagement or deliberate
misfeasance, since insurance will not cover deliberate wrongdoing.
So i1n the worst cases, the liability for the wrongdoing by the
managers will fall squarely on the beneficiaries, with absolutely
no recourse against the wrongdoers. In fact, if the Board should



be convicted of criminal wrongdoing iIn use of the trust funds, this
provision would prevent a judge from ordering either the Board, its
members, or the State to reimburse the trust. This section should
be labelled for what i1t iIs, a grant of complete immunity to the
Board and the State for misfeasance and malfeasance iIn the
administration of a trust. | cannot think of any justification for
such a provision, and I ask you to reconsider It.

Taken together, these provisions seem to invite fiducia
disaster for the trusts, particularly i1f the current nationa
experience of managerial misfeasance and malfeasance should strike
in Alaska. My concern is not only with ordinary malfeasance or
mismanagement due to incompetence, but also with attempts to use
the pension funds for unwise public works projects or other schemes
which are not iIn the interests of the beneficiaries. Since a
statutory grant of immunity would leave no opportunity, for legal
appeal or other recourse, 1 would urge you not to give license to
possible mismanagement by the Commissioner or others.

1 ask you to please reconsider these provisions so that
the TFiduciaries of the trusts remain accountable to the
beneficiaries for their actions.

I hope these comments have been helpful. 1 will be out
of town until February 3rd, but I will be happy to discuss this
matter after | return.

Sincerely yours,

WJLJLCT - :
Michael J. Kirk



