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1 (3) the contract terminates after six weeks of operation under the contract or after

2 the operator receives $3,000,000 in gross receipts under the contract, whichever comes first.

3 (b) An operator conducting off-track parimutuel wagering on behalf of a permittee shall

4 submit to the department a plan describing how the operator proposes to select permittees with

5 whom the operator enters into contracts. The department may disapprove the plan if the

6 department finds that the plan does m>t involve a sufficient number of permittees. The

7 department shall issue regulations concerning the criteria for permittee selection and the approval

8 or disapproval of plans submitted under this subsection.

9 (c) An operator conducting off-track parimutuel wagering on behalf of a permittee shall

10 pay the department two percent of the gross receipts received by the operator. The operator shall

11 make the payments at the same time as the operator makes payment to the permittee under (a)

12 of this section.

13 (d) An operator conducting off-track parimutuel wagering shall pay to holders of winning

14 tickets at least

15 (1) 80 percent of the parimutuel pool of wagers on a single horse, less breakage;

16 and

17 (2) 75 percent of the parimutuel pool of wagers involving more than one horse,

18 less breakage.

19 (e) An operator licensed under AS 05.15.122 may not conduct off-track parimutuel

20 wagering if the operator has been convicted at any time of a felony, and may not employ a

21 person to conduct or assist in the conducting of off-track parimutuel wagering if the operator

22 knows that the person has been convicted at any time of a felony, a crime involving theft or

23 dishonesty, or a violation of a municipal, state, or federal gambling law. A person who has been

24 convicted at any time of a felony, a crime involving theft or dishonesty, or a violation of

25 municipal, state, or federal gambling law may not conduct or assist in the conducting of off-track

26 parimutuel wagering.

27 (f) An operator may not accept, and a person may not make, wagers under this section

28 other than wagers made in person by the bettor at a location where the operator is conducting

29 parimutuel wagering. Wagers may not be made or accepted by telephone, facsimile transmission,

30 or similar means of transmission.

31 * Sec. 12. AS 05.15.210 is amended by adding new paragraphs to read:
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1 (35) "breakage" means the odd cents by which the amount payable on each dollar

2 wagered in an off-track parimutuel wagering event exceeds a multiple of 10 cents;

3 (36) "off-track parimutuel wagering" means a form of wagering on the outcome

4 of horse races involving thoroughbred, standardbred, or quarter horses and sanctioned by a state

5 racing authority that are shown by closed-circuit television at a location different from the

6 location where the race takes place in which those who wager personally purchase tickets of

7 various denominations on a horse or combination of horses and all wagers for each race are

8 pooled and held by the race televisor for distribution; when the outcome of the race has been

9 decided, the racp televisor distributes a percentage of the total wagers, according to regulations

10 adopted by the department, to the holders of tickets on the winning horses or combination of

11 horses.

12 * Sec. 13. AS 18.65.090 is amended by adding a new subsection to read:

13 (b) Upon receipt of the fingerprints of the applicant, and payment of fees authorized by

14 AS 44.41.025(b) and 44.41.040, the department shall perform a criminal history records check

15 of the persons listed in AS 05.15.122(c), and shall report the results of those records checks to

16 the Department of Commerce and Economic Development.
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New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]

CSSB  162(L&C)



Alaska State Legislature
Senator  Drue Pearce,  Chai r 
Senator  Vi rginia Col l ins ,  Vi ce Chai r  
Senator  Dick El i ason 
Senator  Ri ck Hal ford 
Senator  Jay Kert tul a

SENATE LABOR AND COMMERCE 
COMMITTEE

WHILE IN JUNEAU 
P. 0. BOX V
JUNEAU, ALASKA 99811 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE,  ALASKA 99504 
(907) 561-2018

TO: Senator Pat Pourchot, Chair
Senate Finance Committee

FROM: Rod Mourant, Legislative Aide
Senate Labor & Commerce Commi

DATE: April 23, 1991

RE: SB 162 - Off-track Parimutuel Wagering

The Senate Labor & Commerce Committee requests that you schedule 
SB 162 for a hearing by the Senate Finance Committee at your 
earliest convenience.

Within strict public safety guidelines, this legislation 
formulates another vehicle to assist non-profit agencies in 
Alaska in their fund raising efforts. The legislation calls for 
careful background reviews of personnel who would be involved in 
the gaming events, exclusion of convicted felons from the 
industry as well as strict guidelines for the disbursement of 
funds. The committee has delivered a complete bill package to 
your office.

Thank you for your consideration of this request.
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Estimate of current year impact: None
ANALYSIS: (Attach a separate page if necessary)
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Ting; An Act authorizing off-track parimutuel

B I L L  N O . CSSB 162CL&C)

wngerine as charitable gaming..

D epartm ent A ffected: Commerce & B' ;mic Development

BRU: Occupational Licensing _

C om ponent: Administration__________________________________

Senate Labor & CommerceSponsor:
Requestor: Senate Labor & Commerce______

Expenditures/R evenues: (Thousands o f  D ollars)

COMPONENT SERIAL NO.

OPERATING FY 93

PERSONAL SERVICES 

TRAVEL ______

EQUIPMENT_______
LAND & STRUCTURES

GRANTS. CLAIMS 

MISCELLANEOUS

FULL-TIME

SUPPLIES

TOTAL OPERATING 381.4
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GENERAL FUND 381.4 246.9 246.9 246.9 246.9 246.9

FEDERAL FUNDS

OTHER
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. CSSB 162QL&C)

A N A L Y S IS :

This bill would provide for off-track parimutuel wagering to be 
authorized and provided for under AS 05.15, Games of Chance and 
Skill. It would allow for permittees to contract with and receive 
income from licensed operators conducting off-track parimutuel 
wagering. It provider for minimum returns to the permittees as well 
as payment of a percentage of the gross receipts to the department.

FY 93 OPERATING EXPENSES

PERSONAL SERVICES COSTS:

Anchorage
Juneau
Juneau
Anchorage
Juneau

TRAVEL COSTS:

Clerk Typist III 8A
Licensing Examiner I 12A
State Satellite Supervisor 18A 
Investigator III 18A
Auditor III 18A

Total Personal Services

Staff to perform inspections, audits, 
investigations 

Training

Total Travel

CONTRACTUAL COSTS:

Audits, security, hearing officer services, and 
other miscellaneous cost 

General contractual needs - phone, photocopies, 
computer systems, postage, printing, etc.

Total Contractual

EQUIPMENT COSTS:

Office furnishings, files, chairs, module 
units. $9.9 x 5 staff 

Office Space (1500 sq.ft. at $200 x 12 months)

Total Equipment

SUPPLIES:

FY 93 TOTAL GENERAL FUND OPERATING EXPENSES

$ 29.0 
35.0
50.3
50.3
50.3

$ 2 0 . 0  

____U 2

$ 2 0 . 0  

 32.0

$ 49.5 
 36.0

$214.9

$ 24.0

$ 52.0

$ 85.5

$__

$381.4
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FY 94 AND BEYOND OPERATING EXPENSES

PERSONAL SERVICES COSTS:

Same detail as FY 93 $214.9

TRAVEL COSTS:

Staff to perform inspections, audits, investigations 20.0

CONTRACTUAL COSTS:

Audits, security, hearing officer services, and
other miscellaneous costs 2.0

Postage, printing, etc. 5.0

SUPPLIES: 5.0

FY 94 AND BEYOND TOTAL GENERAL FUND OPERATING EXPENSES $ 2 4 6 .9

CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. CSSB 162QL&C)______
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. CSSB 162(L&C)______

FY 93_REVENUE.DETAIL

Revenue estimates are based on total gross monthly revenue of 
$3,000/000 (300,000 per day x 10 days operation).

Under the committee substitute, AS 05.15.189(c), an operator would pay 
2% of the gross receipts as a fee to the state. These fees would be 
collected at the time the operator is required to pay the permittee 
and deposited in the general fund. An increase in the 1% net proceeds 
(under AS 05.15.020(b)) is also estimated.

PEEBAT Q jU KSffiEMHE

Total daily handle $ 300,000
10 days operating per month  x 10
Total estimated monthly gross $3,000,000
Fee 2% (AS 05.15.189(c)) x 2%
Total monthly fee revenue $ 60,000
12 months’ operation  x 12

Total Yearly Fee Revenue $ 720,000

PERMITTEE REVENUE INCREASE '

Total monthly gross $3,000,000
Minimum return to permittee  x 2%
AS 05.15.189(a)(1) 2% of gross

or 50% of net profit $ 60,000
Less: Permittee expenses (estimated)  50%

Net Proceeds $ 30,000

1% fee (AS 05.15.020(b))

$

12 permittees

Total 1% fee increase 

TOTAL ESTIMATE FY 93 REVENUE

300 

x__ 12

$_____3 / 600

$  7 2 3 , 6 0 0
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FISCAL NOTE

STATE OF ALASKA 
1981 LEGISLATIVE SESSION
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T R A V E L

CONTRACTUAL

GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL 0 0 0 0 J  Q " T L a\
.

REVENUE 0 0 0 0 1 --JL . ! o

FUNDING: (Thousands of Dollars)
GENERALFUND • .

FEDERAL FUNDS
OTHER
TOTAL 0 0 0 '0 ' 0 .......0 .

POSITIONS:
FULL-TIME 0 o. 0 0 0 0
FART-TIME •

TEMPORARY •

Estimate of current year Impact:__________________
ANALYSIS: (Attach a separate page if necessary.)
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Sponsor: S e nate Labor & Commerce Comm.

Component: Administration

Requestor: Senate Labor & Commerce Comm. COMPONENT SERIAL NO. 

Expenditures/Revenues: (Thousands of Dollars)

STATE OF ALASKA 
1991 LEGISLATIVE SESSION

Revision Date: 4/11 /91

Title: SEE ATTACHED

Bill Version: C S S  &  {L<^1 (£<  0 )

(S) Publish Date: *//,"?/*9/_________
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BRU: Occupational Licensing
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C O N T R A C T U A L 52.0 7.0 7.0 7.0 7.0 7.0

SUPPLIES 5.0 5.0 5.0 5.0 5.0 5.0

E Q U I P M E N T 85.5

L A N D  &  S T R U C T U R E S

G R A N T S .  C L A I M S

M I S C E L L A N E O U S

T O T A L  O P E R A T I N G 381.4 246.9 246.9 246.9 246.9 246.9

FUNDING: (Thousands of Dollars)

G E N E R A L  F U N D 381.4 246.9 246.9 246.9 246.9 246.9

F E D E R A L  F U N D S

O T H E R

T O T A L 381.4 246.9 246.9 246.9 246.9 246.9

POSITIONS:

FULL-TIME 5 5 5 5 5 5

P A R T - T I M E

T E M P O R A R Y

Estimate of current year impact:.

ANALYSIS: (Attach a separate page if necessary.)

SEE ATTACHED

Prepared By: John N. Hansen, Jr., Gaming Program M a n a g e r Phnnp- 465-2581

Division: Occupational Licensing Date: 4/12/91__________________

Approved by Commissioner: Glenn A. Olds
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FISCAL NOTE -  CSSB 162

TITLE:

"An Act authorizing off-track parimutuel wagering as charitable gaming, and relating 

to criminal history checks for applicants for charitable gaming operator's licenses 
and certain employees of those applicants."

ANALYSIS:

This bill would provide for off-track parimutuel wagering to be authorized and 

provided for under AS 05.15, Games of Chance and Skill. It would allow for 

permittees to contract w it h  and receive income from licensed operators conducting 

off-track parimutuel wagering. It provides for m i n imum returns to the permittees as 

well as payment of a percentage of the gross receipts to the department.

9380D/041291a
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FY 91 OPERATING EXPENSES

Personal Service Costs:

Location Position Range/Step and Benefits

Anchorage Clerk Typist III 8A $ 29.0
Juneau Licensing Examiner 12A 35.0
Juneau State Satellite Supervisor 18A 50.3
Anchorage Investigator III 18A 50.3
Juneau Auditor III 18A 50.3

Total Personal Services $214.9

Travel Costs:

Staff perform inspections, audits, investigations $ 20.0
Training 4.0 _•

Total Travel $ 24.0

Co n t r a c t u a l :

Audits, security, hearing officer services,

miscellaneous
General contractual - phone, photocopies,

$ 20.0

computer systems, postage, printing, etc. 32.0

Total Contractual

Equipment:

Office furnishings, files, chairs, module 

units. $9.9 x 5 staff 

Office space (1500 sq.ft. @ $200 x 12 months)

Total Equipment

S u p p l i e s :

FY 92 TOTAL GENERAL FUND OPERATING EXPENSES

$ 49.5 

36.0

$ 52.0

$ 85.5 

$ 5.0 

$381.4

9380D/041291 a
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FY 93 AND BEYOND OPERATING EXPENSES

Personal Service C o s t s :

Same detail as FY 91 

Travel C o s t s :

Staff - perform inspections, audits, investigations 

C o n t r a c t u a l :

Audits, security, hearing officer services, miscellaneous 
Postage, printing, etc.

S u p p l i e s :

FY 93 A ND BEYOND TOTAL GENERAL FUND OPERATING EXPENSES

9380D/041291 a
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FY 92 REVENUE DETAIL

Revenue estimates are based on total gross monthly revenue of $3,000,000 (300,000 per 
day x 10 days operation).

Under the com m i t t e e  substitute, AS 05.15.189(c), an opera t o r  would pay 2% of the 

gross receipts as a fee to the state. These fees would be collected at the time the 

operator is required to pay the permittee and deposited in the general fund. An 

increase in the 1% net proceeds (under AS 05.15.020(b)) is also estimated.

OPERATOR REVENUE

Total daily handle 

10 days operating per month 

Total estimated monthly gross 

Fee 2% (AS 05.15.189(c))

Total m o n thly fee revenue 

12 months' operation

Total Yearly Fee Revenue

PERMITTEE REVENUE

$ 300,000 

x 10 

$3,000,000 

X 2%
$  60,000 

x 12

$720,000 •'

INCREASE

Total monthly gross $3 , 000,000
M i n i m u m  return to permittee 

AS 05.15.189(a)(1) 2% of gross
x 2%

or 50% of net profit $ 60,000
Less: Permittee expenses (estimated) 50%

N et Proceeds $ 30,000

1% fee (AS 05.15.020(b)) "  x 1%

$ 300

12 permittees x 12

Total 1% fee increase 3,600

TOTAL ESTIMATE FY 92 REVENUE $723,600

93800/041291a
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STATE OF ALASKA ^  

1991 LEGISLATIVE SESSION

FISCAL NOTE
II Version: 3  ■£> ! L  J l

(S) Publish Date:

Revision Date: _____________________________
Title: An Act authorizing off-track

parimutuel waaerino as charitable gaming Component:

Sponsor: Senate Labor \  Commerce________
Requestor: Senate Lab- - & Commerce

Department Affe L  L C U  .
BRU: Alaska State Troopers

I U  U/ I i ^  w»W«i v  v >

Detachments

COMPONENT SERIAL NO.
EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -0- -0-

REVENUE -0- -0- -0- -0- -0- -0-

G ENERAL FUND
■- liave no 

fiscal
fiscal impact. ■ This 
note is appropriate.

7/FEDERAL FUNDS
</- / r -

OTHER/PROG RCPT date Comte k.Lde (initia1)
TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of curi.mt year impact none

ANALYSIS: (Attach a separate page if necessary)

CSSB 162 (L&C) requires the Department of Public Safety to conduct criminal 

history records checks license applicants and their employees. As there is a 

fee for this service, there will be no significant fiscal impact on the Alaska 
State Troopers.

Prepared by: Gavle A. Horetski

Division: Commissioner's Office

Approved by Commissioner: _

Agency: Department of Public 'Safety"

Phone:

Date:

465-4322

3/19/91

Richard L. Burton

Date: 3/19/91

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, 0MB, 6 Impacted Agency(ies),
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REVENUE

FUNDING: (THOUSANDS OF DOLLARS)

GENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 0
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HOUSE CS FOR CS FOR SENATE BILL NO. 163 (FINANCE)

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

S E V E N T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N

ij BY TH E HOUSE FINANCE COM M ITTEE
;|

I Offered: 
i| Referred:

Sponsor(s): SENATORS ADAM S, Pourchot, Halford

A BILL

ij FOR AN ACT ENTITLED

1 "An Act relatir. ’ to the budget and finances of the Alaska Housing Finance Corporation
1

2 and the Alaska Industrial Development and Export Authority."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 18.56.089 is  a m e n d e d  to  re a d :

6

7

8

S e c . 18.56.089. COMPLIANCE WITH E X E C U T I V E  B U D G E T  A C T i  

CORPORATION FINANCES, (a) T h e  o p e ra tin g  b u d g e t o f  the c o r p o r a t io n  is  s u b je c t  to  

AS 37.07 (Executive Budget Act) [ T H E  E X E C U T I V E  B U D G E T  A C T  (A S  37.07)].

(b) T o  fu r th e r  e n su re  e ffe c tiv e  b u d g e ta ry  d e c is io n  m a k in g  b y  th e  le g is la tu re , the 

c o r p o r a tio n  s h a ll

(1) annually review the corporation’s assets, including the assets of the Alaska

housing finance revolving fund under AS 18.56.082, to determine whether assets of the 

corporation exceed an amount required to fulfill the purposes of the corporation as defined 

in this chapter: in making its review, the board shall determine whether, and to what 

extent, assets in excess of the amount required to fulfill the purposes of the corporation

-1-
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1 during the next fiscal year are available without

2 (A) breaching any agreement entered into by the corporation;

3 (B) materially impairing the operations or financial integrity of the

4 corporation; or

15 (C) materially affecting the ability of the corporation to

6 (i) stabilize the market price of and demand for residential

7  housing; and

8 (ii) ensure an adequate long-term supply of residential housing

9 for persons of lower and moderate income; and
i
10 12} p re s e n t [ A  C O M P L E T E  A C C O U N T I N G  O F  A L L  A S S E T S  O F  T H E

11 C O R P O R A T I O N ,  I N C L U D I N G  A S S E T S  O F  T H E  A L A S K A  H O U S I N G  F I N A N C E
*•
12  R E V O L V I N G  F U N D , ]  to  th e  le g is la tu re  b y  Ja n u a ry  10 o f  e a ch  y e a r  a complete accounting of

13  ail assets of the corporation, including assets of the Alaska housing finance revolving fund

14  under A S  18.5 6 .082 . and a report of the review and determination made under ( 1)  of this 1

15 subsection; the [. T H E ]  a c c o u n t in g  s h a ll be  a u d ite d  b y  an  in d e p e n d e n t o u ts id e  a u d ito r  a n d  i

16  must [ S H A L L ]  in c lu d e  a f u l l  d e s c r ip tio n  o f  a ll m o rtg a g e  lo a n  in te re s t a n d  p r in c ip a l re p a y m e n ts  !

17  a n d  p ro g ra m  re ce ip ts , in c lu d in g

18  (A }  m o rtg a g e  lo a n  co m m itm e n t fe e s  [ ,]  r e ce iv e d  b y  o r  a c c r u e d  to  th e  j

19  c o r p o r a tio n  d u r in g  th e  p re ce d in g  F is ca l y e a r, a n d  j

20  ( B 1 a ll in c o m e  e a rn e d  o n  assets o f  th e  c o r p o r a t io n  d u r in g  th a t p e r io d ,

21  in c lu d in g  e a rn in g s  o n  a sse ts o f  th e  sta te  a ss is te d  m o rtg a g e  fu n d .

22  *  S e c .  2 . A S  44 .88.205  is  a m e n d e d  to  re a d ;

23  S e c . 44 .88 .205 . COMPLIANCE WITH EXECUTIVE [ O P E R A T I N G ]  B U D G E T  ACT;

24  AUTHORITY F I N A N C E S , (a )  The [ F O R  F I S C A L  Y E A R S  B E G I N N I N G  A F T E R  J U N E  30 ,

25  1981 , T H E ]  o p e ra tin g  b u d g e t o f  th e  a u th o r ity  is  s u b je c t to  A S  37.07  (E x e c u t iv e  B u d g e t  A c t ) .

26  *  S e c . 3 . A S  44 .88.205  is  a m e n d e d  b y  a d d in g  a n e w  s u b s e c tio n  to  re a d :

27  ( b )  T o  fu r th e r  e n su re  e ffe c t iv e  b u d g e ta ry  d e c is io n  m a k in g  b y  th e  le g is la tu re , the  a u th o r ity

|28  s h a llIj
29  ( 1)  a n n u a lly  re v ie w  the  a u th o r ity ’s a sse ts  to  d e te rm in e  w h e th e r  a sse ts o f  the

30  a u th o r ity  e x ce e d  an a m o u n t re q u ire d  to  f u lf i l l  th e  p u rp o se s  o f  th e  a u th o r ity  as d e fin e d  in  th is

31  ch a p te r , in  m a k in g  its  re v ie w , th e  m e m b e rs  o f  th e  a u th o r ity  s h a ll d e te rm in e  w h e th e r , a n d  to  w h a t

HCS CSSB 163(FIN) -2-
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e x te n t, a sse ts  in  e x ce s s  o f  th e  a m o u n t re q u ire d  to  f u lf i l l  th e  p u rp o s e s  o f  th e  a u th o r ity  d u r in g  a t 

le a s t th e  n e x t f is c a l y e a r  a re  a v a ila b le  w ith o u t

( A )  b re a ch in g  a n y  a g re e m e n t e n te re d  in to  b y  th e  a u th o r ity ;

( B )  m a te r ia lly  im p a ir in g  th e  o p e ra tio n s  o r  f in a n c ia l in te g r ity  o f  th e

a u th o r ity ; o r

( C )  m a te r ia lly  a ffe c t in g  th e  a b ility  o f  th e  a u th o r ity  to  f u l f i l l  th e  a u th o r ity ’ s 

p u rp o s e s  set o u t  in  A S  44 .88 .070 ; a nd

( 2 )  p re s e n t to  th e  le g is la tu re  b y  Ja n u a ry  10 o f  e a ch  y e a r a  co m p le te  a c c o u n t in g  

o f  a ll a sse ts  o f  th e  a u th o r ity  a n d  a  re p o rt o f  the  re v ie w  a n d  d e te rm in a tio n  m a d e  u n d e r  ( 1)  o f  th is  

s u b s e c t io n ; th e  a c c o u n t in g  s h a ll b e  a u d ite d  b y  th e  a u d ito r  w h o  c o n d u c ts  th e  a u d it re q u ire d  b y  

A S  44 .88.200  a n d  m u s t in c lu d e  a  f u l l  d e s c r ip tio n  o f  a ll lo a n  in te re s t a n d  p r in c ip a l p a y m e n ts  a n d  

p ro g ra m  re ce ip ts , in c lu d in g

( A )  lo a n  c o m m itm e n t fe e s  re ce iv e d  b y  o r  a c c r u e d  to  th e  a u th o r ity  d u r in g  

th e  p r e c e d in g  f is c a l y e a r, a n d

( B )  a ll in c o m e  e a rn e d  o n  a sse ts o f  th e  a u th o r ity  d u r in g  th a t p e r io d .

-3-
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HOUSE CS FOR CS FOR SENATE BILL NO. 163 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

b v

Offered:
Referred:

S p on sors): SENATORS ADAM S, Pourchot, Halford

A BILL

FOR AN ACT ENTITLED

1 "An Act relating to the budget and finances of the Alaska Housing Finance Corporation

2 and the Alaska Industrial Development and Export Authority."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 18.56 .089  is  a m e n d e d  to  re a d :

5 Sec. 18 .56 .089 . COMPLIANCE WITH EXECUTIVE BUDGET ACTi

6 CORPORATION FINANCES, (a) T h e  o p e ra tin g  b u d g e t o f  th e  c o r p o r a tio n  is  s u b je c t  to

7 AS 37.07 (Executive Budget Act) [THE EXECUTIVE BUDGET ACT (AS 37 .07 ) ] .

8  ( b )  T o  fu r th e r  e n su re  e ffe c t iv e  b u d g e ta ry  d e c is io n  m a k in g  b y  th e  le g is la tu re , the

9 c o r p o r a t io n  s h a ll

10 (1) annually review the corporation’s assets, including the assets of the Alaska

11 housing finance revolving fund under AS 18.56.082, to determine whether assets of the

12 corporation exceed an amount required to fulfill the purposes of the corporation as defined

13 in this chapter; in making its review, the board shall determine whether, and to what

14 extent, assets in excess of the amount required to fulfill the purposes of the corporation

-1-
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I 1 during the next fiscal vear are available without

2 (A) breaching any agreement entered into bv the corporation:

3 (B) materially impairing the operations or financial integrity of the

4 corporation: or

5 (C) materially affecting the ability of the corporation to

6 (i) stabilize the market price of and demand for residential

7 housing; and

8 (ii) ensure an adequate long-term supply of residential housing

9 for persons of lower and moderate income; and

10  ( 2)  p re s e n t [ A  C O M P L E T E  A C C O U N T I N G  O F  A L L  A S S E T S  O F  T H E

I I  C O R P O R A T I O N ,  I N C L U D I N G  A S S E T S  O F  T H E  A L A S K A  H O U S I N G  F I N A N C E

12 R E V O L V I N G  F U N D , ]  to  th e  le g is la tu re  b y  Ja n u a ry  10 o f  e a ch  y e a r  a complete accounting o f

13 all assets of the corporation, including assets of the Alaska housing finance revolving fund

14 under AS 18.56.082, and a report of the review and determination made under (1) of this

15 subsection; the [. T H E ]  a c c o u n t in g  s h a ll be  a u d ite d  b y  an  in d e p e n d e n t o u ts id e  a u d ito r  a n d

16 must [ S H A L L ]  in c lu d e  a f u l l  d e s c r ip tio n  o f  a ll m o rtg a g e  lo a n  in te re s t a n d  p r in c ip a l re p a y m e n ts

17 a n d  p ro g ra m  re ce ip ts , in c lu d in g

18 { A }  m o rtg a g e  lo a n  c o m m itm e n t fe e s [,] r e ce iv e d  b y  o r  a c c r u e d  to  th e

19 c o r p o r a tio n  d u r in g  th e  p re ce d in g  F is ca l y e a r, a n d

20  ( B )  a ll in c o m e  e a rn e d  o n  a sse ts o f  th e  c o r p o r a tio n  d u r in g  th a t p e r io d ,

21  in c lu d in g  e a rn in g s  o n  a sse ts o f  th e  sta te  a ss is te d  m o rtg a g e  fu n d .

22  *  S e c . 2 . A S  44 .88.205  is  a m e n d e d  to  re a d :

23  S e c .  44 .88 .205 . COMPLIANCE WITH EXECUTIVE [ O P E R A T I N G ]  B U D G E T  ACT:

24  AUTHORITY FINANCES, (a )  The [ F O R  F I S C A L  Y E A R S  B E G I N N I N G  A F T E R  J U N E  30 ,

25  1981 , T H E ]  o p e ra tin g  b u d g e t o f  th e  a u th o r ity  is  s u b je c t  to  A S  37.07  (E x e c u t iv e  B u d g e t  A c t ) .

26  *  S e c . 3. A S  44 .88.205  is  a m e n d e d  b y  a d d in g  a n e w  s u b s e c tio n  to  re a d :

27  ( b )  T o  fu r th e r  e n su re  e ffe c t iv e  b u d g e ta ry  d e c is io n  m a k in g  b y  th e  le g is la tu re , th e  a u th o r ity

28  s h a ll

29  ( 1)  a n n u a lly  re v ie w  the  a u th o r ity ’s a sse ts  to  d e te rm in e  w h e th e r  a sse ts o f  the

30 a u th o r ity  e x ce e d  a n  a m o u n t re q u ire d  to  f u lf i l l  th e  p u rp o se s  o f  th e  a u th o r ity  as d e fin e d  in  th is

31 ch a p te r , in  m a k in g  its  re v ie w , th e  m e m b e rs  o f  th e  a u th o r ity  s h a ll d e te rm in e  w h e th e r , a n d  to  w h a t

WORK DRAFT WORK DRAFT WORK DRAFT
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1 e x te n t, a sse ts  in  e x ce s s  o f  the  a m o u n t re q u ire d  to  f u lf i l l  th e  p u rp o s e s  o f  th e  a u th o r ity  d u r in g  a t

2  le a s t th e  n e x t f is c a l y e a r are a v a ila b le  w ith o u t

3  ( A )  b re a ch in g  a n y  a g re e m e n t e n te re d  in to  b y  th e  a u th o r ity ;

4  ( B )  m a te r ia lly  im p a ir in g  th e  o p e ra tio n s  o r  f in a n c ia l in te g r ity  o f  th e

5 a u th o r ity ; o r

6 ( C )  m a te r ia lly  a ffe c t in g  th e  a b ility  o f  th e  a u th o r ity  to  f u lf i l l  th e  a u th o r ity ’ s

7 p u rp o s e s  se t o u t in  A S  44 .88 .070 ; a n d

8  (2 )  p re s e n t to  th e  le g is la tu re  b y  Ja n u a ry  10 o f  e a ch  y e a r a  c o m p le te  a c c o u n t in g

9  o f  a ll a sse ts  o f  th e  a u th o r ity  a nd  a  re p o rt o f  th e  re v ie w  a n d  d e te rm in a tio n  m a d e  u n d e r  ( 1)  o f  th is

10 s u b s e c tio n ; th e  a c c o u n t in g  s h a ll b e  a u d ite d  b y  th e  a u d ito r  w h o  c o n d u c ts  th e  a u d it re q u ire d  b y

11 A S  44 .88.200  a n d  m u s t in c lu d e  a  f u ll  d e s c r ip tio n  o f  a ll lo a n  in te re s t a n d  p r in c ip a l p a y m e n ts  a n d

12 p ro g ra m  re ce ip ts , in c lu d in g

13 ( A )  lo a n  c o m m itm e n t fe e s  re ce iv e d  b y  o r  a c c r u e d  to  th e  a u th o r ity  d u r in g

14 th e  p r e c e d in g  f is c a l y e a r, a n d

15 ( B )  a ll in c o m e  e a rn e d  o n  a sse ts o f  th e  a u th o r ity  d u r in g  th a t p e r io d .

WORK DRAFT WORK DRAFT . WORK DRAFT

-3-
Nf=w T e x t .  U n d e r l  I n n d  [ D E L E T E D  T E X T  B R A C K E T E D ]

HCS CSSB I63( )



W HILE IN SESSION 
P.O. Box V  

State Capitol 
Juneau, Alaska 99811 

(907)465-3707

O U T  O F  SESSION 
PO. Box 333 

Kotzebue, Alaska 99752 
(907)442-3245

3111 C  Street 
Anchorage, Alaska 99503 

(907) 561-7622

RE: /  SB 163)

I would appreciate it if you would please schedule SB 163 for a 
hearing in the House Finance Com mittee.

U nder current law both AHFC and AIDEA are subject to the Executive 
Budget Act and are required to present a com plete audited 
accounting of assets to the Legislature by January 10 of each year.

SB 163 would not change these requirem ents, but would require 
AHFC and AIDEA to also determ ine whether, and to what extent, the 
Corporations have excess assets. They w ould notify the legislature 
on the am ount needed to fulfill the purposes of the corporations and 
the amount, if  any, that was available for appropriation by the 
L egislature w ithout dam aging the financial integrity  o f these 
c o rp o ra tio n s .

I believe this bill is in the public's best interest, and I would 
appreciate your consideration of the m atter.

• 'N\

’■ ■ .*■ V
>; I!

■ ' ?' i

A l a s k a  B t f a t e  l e g i s l a t u r e

A 1  A d a m s

District L

3usiness

April 8, 1991

T O :

FROM:

Rep. N avarre, Co-Chairm an 
Rep. M acLean, Co-Chairman 
H ouse Finance Com m ittee

Spnatoi^ A1 Adams



Rep. Ronald Larson
CHAIRMAN

S e n . J a y  K e rttu la
VICE-CHAIRMAN 

S e n . D ick  E lia s o n  
S e n . A l A dam s 
S e n . J im  D un can  
S e n . C u rt M enard  
S e n . Lym an H o ffm an  
R ep . P a t C a rn e y  
Rep . E ile e n  M acLean  
R ep . K ay  B row n  
Rep . F ran  U lm e r 
Rep . Terry M artin

H > t a t e  o f  A l a s k a

Tlegtelatibe Pubget anb &ubit Committee
P.O . B o x  53  

P a lm e r, A la s k a  9 9 6 4 5  
(9 0 7 ) 7 4 5 -3 8 2 6

WHILE IN SESSION

P.O . B o x  V 
.  J u n e a u , A la s k a  99311 

(9 0 7 ) 4 6 5 -3 7 2 7

The Honorable Mike Navarre 
The Honorable Eileen MacLean 
Co-Chairs
House Finance Committee 
Alaska State Legislature 
P.O. Box V
Juneau, Alaska 99811 

April 15, 1991

Dear Representatives:

The enclosed letter of April 10, 1991 proposed an amendment to CSSB 
163(Fin) am to establish payment of dividends to the State from the 
Alaska Housing Finance Corporation.

With this letter, I enclose for the House Finance Committee’s 
consideration a similar amendment to establish a dividend payment to the 
State from the Alaska Industrial Development and Export Authority.



•Jy copy of this letter, I am providing the amendment to the Budget and 
Audit Committee and the Alaska Industrial Development and Export 
Authority, neither of which has had an opportunity to review this specific 
amendment.

S i n c e r ^ ,

Ronald L. Larson, Chairman 
Legislative Budget and Audit Committee

cc Members of the Legislative Budget and Audit Committee
Bert Wagnon, Executive Director, Alaska Industrial Development and 

Export Authority



HOUSE A M E N D M E N T
TO: CSSB 163(Fin) am____________BY: Larson______________
Page 2_________  Line 22_________
Inse rt:

“*Sec 5. AS 44.88.010 is amended by adding a new subsection to read:

(d) The legislature finds and declares that, to the extent the 
authority experiences annual earnings in excess of that necessary to fund 
its program needs and needed to be retained to maintain its financial 
viability, meet future debt service requirements, or comply with existing 
financial covenants, payment of dividends to the state from the annual 
earnings of the authority is necessary to provide for a return to the state 
on its investment in the authority.

*Sec. 6. AS 44.88 is amended by adding a new section to read:

Sec. 44.88.153. PAYMENT OF DIVIDENDS, (a) The authority shall pay 
each year a dividend to the state in the amount determined under (b) of 

.this section, subject to the provisions of (c) of this section. The payment 
shall be made prior to November 30 of each year from the revolving fund 
established under AS 44.88.060.

(b) The amount of the dividend shall be the lesser of 50 percent of 
net income or 75 percent of unrestricted net income for the year ending 
June 30, reduced in either case by amounts the board determines 
necessary to meet the requirements of (c) of this section.

(c) Payment of the dividend is subject to the adoption of a resolution 
by the board approving the amount of the dividend and affirming that

(1) the authority is not in default as to payments of any required 
amounts and that payment to the state is not expected to impair its 
ability to meet future financial requirements including the payment of 
principal, interest, and program costs associated with outstanding debt;

Page 1 of 2



(2) the payment will not cause the authority to be in default under
the terms of any financial agreements or disable the authority from
meeting any financial covenant including minimum asset maintenance 
requ irem ents ;

(3) financial resources remaining after payment are determined 
adequate to meet anticipated program requirements through the fiscal 
year subsequent to that in which payment is being made;

(4) neither the state nor any of its agencies, political subdivisions ,
or instrumentalities is in default as to payment of any amounts due 
pursuant to the terms of Tinancial agreements with the authority; and,

(5) if the authority has unsecured general obligation debt 
outstanding, the payment will not result in the then existing credit 
ratings, if any, on such debt being reduced.”

and renumber succeeding sections accordingly.

Page 3___________ Line 15___________

Add:

‘“ Sec. 9. AS 44.88.900 is amended by adding new subsections to read:

(8) ‘net income’ means the amount stated as net income in the 
authority’s financial statements that are audited by an independent f im  
of certified public accountants;

(16) ‘unrestricted net income’ means the portion of net income that 
may be used for general purposes of the authority.

and renumbering subsections (8)-(14) as subsections (9)-(15)."
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The Honorable Mike Navarre 
The Honorable Eileen MacLean 
Co-Chairs
House Finance Committee 
Alaska State Legislature 
P.O. Box V
Juneau, Alaska 99811 

April 10, 1991

Dear Representatives:

Pursuant to AS 24.20.201 (a)(10), the Legislative Budget and Audit 
Committee recommended that the Alaska Housing Finance Corporation 
Board of Directors favorably consider the draft State Appropriation 
Repayment Plan that is enclosed.

The Budget and Audit Committee also recommends to the Legislature that 
the corporation’s statutes be amended to provide for such a plan. I 
enclose for the House Finance Committee’s consideration an amendment to 
CSSB 163(Fin) am to accomplish this. By copy of this letter, I am 
providing the amendment to the Budget and Audit Committee and the 
Alaska Housing Finance Corporation, neither of which has had an 
opportunity to review this specific amendment.



I
As indicated in the enclosed March 28, 1991 Board Consideration 
Memorandum on this |u b j|c t , the plan has the following attributes:

1. payments are initiated by the corporation, avoiding legal 
concerns or bond market reactions that m ight result from 
appropriations, at least, from sizable ones;

2. payments are a portion of earnings, which also minimizes legal 
concerns and bond market reactions because the existing amount 
of corporation assets, which serve as security for bondholders, 
is not reduced; and,

3. the corporation’s Board has the discretion to reduce or withhold 
the payments if necessary to meet the corporation’s financial 
requirements or operational needs.

Continued legislative interest in the corporation’s financial resources is 
evidenced by Senate Bill 163, relating to the budget and finances of the 
corporation and the Alaska Industrial Development and Export Authority, 
as well as by proposed appropriations of $4 million and $80 million from 
corporation assets in House Bill 75 and Senate Bill 233. This interest can 
be expected to increase as Prudhoe production declines.

A plan such as the proposed Repayment Plan, which adequately addresses 
the needs of the corporation, could make an important contribution to the 
State’s fiscal well-being in the years ahead.

Honaia l . Larson, cnairman 
Legislative Budget and Audit Committee

cc Members of the Legislative Budget and Audit Committee 
Barry Hulin, Chief Operating Officer, Alaska Housing Finance 

Corporation



HOUSE A M E N D M E N T
TO: CSSB 163(Fin) am___________  BY: Larson____________
Page 1________  Line  £.________
In se rt:

""Section 1. AS 18.56.010 is amended by adding a new subsection to read:

(g) The legislature finds and declares that, to the extent the 
corporation experiences annual earnings in excess of that necessary to 
fund its program needs and needed to be retained to maintain its financial 
viability, meet future debt service requirements, or comply with existing 
financial covenants, payment of dividends to the state from the annual
earnings of the corporation is necessary to provide for a return to the
state on its investment in the corporation.

*Sec. 2. AS 18.56 is amended by adding a new section to read:

Sec. 18.56.086. PAYMENT OF DIVIDENDS, (a) The corporation shall 
pay each year a dividend to the state in the amount determined under (b) of 
this section, subject to the provisions of (c) of this section. The payment 
shall be made prior to November 30 of each year from the revolving fund 
established under AS 18.56.082.

(b) The amount of the dividend shall be the lesser of 50 percent of 
net income or 75 percent of unrestricted net income for the year ending 
June 30, reduced in either case by amounts the board determines 
necessary to meet the requirements of (c) of this section.

(c) Payment of the dividend is subject to the adoption of a resolution 
by the board approving the amount of the dividend and affirming that

(1) the corporation is not in default as to payments of any required 
amounts and that payment to the state is not expected to impair its 
ability to meet future financial requirements including the payment of 
principal, interest, and program costs associated with outstanding debt;



(2) the payment will not cause the corporation to be in default under 
the terms of any financial agreements or disable the corporation from
meeting any financial covenant including minimum asset maintenance 
requ irem en ts ;

(3) financial resources remaining after payment are determined 
adequate to meet anticipated program requirements through the fiscal 
year subsequent to that in which payment is being made;

(4) neither the state nor any of its agencies, political subdivisions ,
or instrumentalities is in default as to payment of any amounts due 
pursuant to the terms of financial agreements with the corporation; and,

(5) if the corporation has unsecured general obligation debt 
outstanding, the payment will not result in the then existing credit 
ratings, if any, on such debt being reduced.”

and renumber succeeding sections accordingly.

Page. Line 2 2

In se rt:

'“ Sec. 4. AS 18.56.900 is amended by adding new subsections to read:

(11) ‘net income’ means the amount stated as r.et income in the 
corporation’s financial statements that are audited by an independent firm 
of certified public accountants;

(15) ‘unrestricted net income’ means the portion of net income that 
may be used for general purposes of the corporation.

and renumbering subsections (11 )-(13) as subsections (12)-(14).”

and renumber succeeding sections accordingly.

Page 2 Of 2



Alaska Housing Finance Corporation 
Board Consideration Memorandum

Date: March 28,1991 Staff Member. Tom Behan

Item; Establishment of Board Position on State General Fund Transfers

Issue:

Over recent years, legislative interest in the Corporation’s financial resources has persisted.
Legislative proposals have varied as to the means of calculating specific amounts, hut each
involved some form of transfer back to the State. The recent appearance of a $4 million 
appropriation from AHFC to ckpitalize the Alaska Children’s Trust Fund is an extreme 
example of the confusion which exists over who owns the assets reflected in the 
Corporation’s financial statements. It has become obvious that AHFC needs to establish a
position on how it views its exisjing resources and define its financial relationship with the
State. The AHFC Board and staff should then do everything possible to gain legislative 
support for the plan and vigorously resist any further efforts to remove corporate resources. 
Should these efforts to treat AHFC funds as if they were State General Fund resources be 
successful, the general pledge oir AHFC becomes meaningless and transactions will require 
higher capitalization levels. Th$ number of institutions available to provide credit support 
will a) jo decline and fees increase.
Options:

(1) Continue without
legislative action separately,

a formalized policy, determining a position on each

(2) Establish boundaries, permitting legislative reappropriations falling 
within such boundaries to proceed unchallenged. "~
(3) Establish a plan
actively solicit legislative

for the transfer of resources back to the State and
support for it

Recommendation: 

Adopt a plan for transfers whifcfa contains the following key elements: (1) the transfer of 
assets is initiated by the Gorpolration, (2) the transfer is from annual earnings, so that the
financial condition of the Corporation is not weakened, and (3) the AHFC Board has the 
ability to take all pertinent fad ors into consideration prior to releasing assets.
Requested Board Action:
As a means of initiating Board discussion reagarding this matter, staff has drafted a State 
Appropriation Repayment Plait This plan is attached along with a draft Resolution and an 
analysis of transfers which would have taken place since 1980 were the plan to have been 
in effect Adoption of a planj similar to that drafted is encouraged. Establishment of a 
Board concensus regarding the position the Corporation should take on legislative proposals 
which involve transfer of assets would also be helpfuL



Alaska Housing F inance Corporation 
State Appropriation Repayment Plan

Draft of March 28,1991

The Alaska Housing Finance Corporation has received appropriations from the 
State of Alaska over a number of years to establish and operate a variety of 
mortgage and mobile home ljwn lending programs. The following plan outlines 
a program for annual payments to the State representing a return of these 
appropriations.

The Corporation shall remit to the State of Alaska a Repayment Amount
calculated as set forth belojv. Payment to the State is dependent upon all
Repayment Conditions having been met The payment to the State shaU be made 
prior to November 30 of each year with the first payment occurring in 1991. The
payment will be from the General Account of the Revolving Fund, established
pursuant to AS 18.56.081

The Corporation Shall allocate it’s net income between "unrestricted" and 
'’restricted” Net income sha 1 be considered restricted if the Corporation could 
not have used the net income for general corporate purposes. Examples of 
restrictions include (i) net income of funds and accounts established in which the
assets are pledged to the repayment of outstanding debt, and (ii) net income of 
funds established to cover tees on defaulted loans and mortgages. At the time 
of adoption of this plan, the net income of the Corporation Operating Account 
and the General Account cf the Revolving Loan Fund would be considered 
unrestricted. The net income of all other funds and accounts would be considered
restricted

The Corporation** Board of Directors shaU review the calculation of the 
Repayment Amount and make the required findings. The Board shall approve
by resolution the specific an 
year

ount of the payment to be made to the State each

The net income of the Corporation shall be determined as of each June 30. The 
net income shall be reflected in the Corporation's audited financial statements and 
shaU be published with its Annual Report as required by AS 18.56.200(b).

- Page 1



Alaska Housing Finance Corporation 
State Appropriation Repayment Plan
Draft of March 28,1991 |

i

The Repayment Amount shall be the lesser of (a) 75 percent of unrestricted net
income, or (b) 50 percent of total net income, reduced m each case by amounts
Uie AftTC Beard of Directors determines necessary iu main Lain compliance wiUx 
existing financing agreement; and as may be required to meet the Repayment 
Conditions.

The Repayment Conditions are positive determinations by the AHFC Board of
Directors that:

(1) the Corporation is not in default as to payments of any required 
amounts and that payment to the State is not expected to impair its ability 
to meet future financial requirements including the payment of principal,
interest, and program fcosts associated with outstanding debt;
(2) the payment will not cause the Corporation to be in default under 
the terms of any financial agreements or disable the Corporation from
meeting any financial] covenant including minimum asset maintenance
requirements;

resources(3) financial 
to meet anticipated 
subsequent to that in

remaining after payment are determined adequate 
program requirements through the fiscal year 
which payment is being made;

State(4) neither the 
instrumentalities is
pursuant to the terms

nor any of its agencies, political subdivisions or 
n it in default as to payment of any amounts due 

of financial agreements with the Corporation; and
(5) if the Corporation has unsecured general obligation debt outstanding,
the payment will not result in the then existing credit ratings, if any, on such
debt being reduced.

Adopted th is  cay of ___
Finance Corporaiton Resolution no. 91-

m, 1991 by Alaska Housing
c\*p3lVttvptantakn



Resolution Establishing a Plan for
Partial Repayment of State Appropriations

BE IT RESOLVED by the Board of Directors of the Alaska Housing Finance 
Corporation as follows:

I. Findings;
(a) the State of Alaska has made a significant investment in
Alaska Housing Finance Corporation through appropriations of 
cash and mortgage loans; and

(b) the Corporation expects to experience annual earnings in 
excess of that necessary to fund immediate program needs; and
(c) the Corporation further expects a portion of such excess 
earnings to be over and above that needed to be retained to
maintain its financial viability, meet future debt service
requirements, or comply with existing financial covenants; and
(d) there has bJen presented a State Appropriation Repayment 
Plan which provides for repayments to be made under certain 
circumstances.

II. Conclusion;
The attached State App 
objectives of partial re

ropriation Repayment Plan effectively meets the 
payment and is hereby adopted.

III. Effective Date;

This resolution shaU take effect immediately. 
DATED 'THIS day o f  , 1991.

Robert Mintz 
Chairman of the Board
Attachments c  \wp5 l\dfvret/mlc£

i n



Alaska Housing Finance Corporation

Analysis of Proposed Dividend Policy 
Consideration of Affect on Prior Years

• (In Thousands)

Fiscal Period Net Income
No. Endina Unrestricted All Funds

Monthe Month Year Total 78% Total 60%
12 9 1990 85,868 26,916 34,342 17,171
12 6 1989 (4,001) (3.001) (124,049) (62,025)
12 6 1988 18.317 12,238 (11,454) (5,727)
12 9 1987 34,121 25,591 20,928 10,464
12 9 1986 41,297 30,973 41,835 20,916
12 9 1989 46,738 35,054 76,882 38,441
12 6 1984 37,905 28,429 74,774 37,387
12 6 1988 49,837 35,128 73,187 36,594
12 9 1982 80,577 45,433 95,193 47,597

7 9 1981 28,063 21,047 44,858 22,429
12 11 1980 14,136 10,602 25,913 12,957

Totals /%21,990 268,410 352,409 176,208

Note: Unreatrictsd Net Inccmo include* set income of the following:
Corporation Oporatmg Acoount, Canaral Account o f the Revolving Fund, ind 
State Appropriated Loan Fund

w a r n
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Date: March 28,1991

To: Thomas C  Behan
CEO/Executive Director

From: Mark Cameron
CFO/Finance Director

Subject: Senate urn 163

drThe Corporation has been asked to comment on Senate Bill 163 An Act relating
to the budget and flnanr/** of the Alaska Housing Finance Corporation introduced 
by Senators Adams and PourchoL Staff has reviewed the Bill and feels that it 
raises numerous policy and legal issues which should properly be addressed by the 
AHFC Board prior to staff comment The following summarizes some of the 
more significant aspects of the proposed bill and potential implications should it
become effective.

What the Bfll Does
Senate Bill No. 163 would anend AS 18.56.089, requiring the Corporation to 
review its assets each year ard determine how much "money" it had that was in 
excess of that "amount required to fulfill the purposes of the corporaiton as 
defined In this chapter during'the next fiscal year.” The AHFC Board would then 
determine what portion of this excess could be appropriated by the Legislature 
without breaching any of the Corporation’s outstanding agreements or "materially
impairing the operations or financial integrity of the Corporation."

The logical presumption is tLat fl-.t Legislature would then reappropriatc this 
amount to the State’s General Fund.



Thomas C. Behan
March 28,1991
Page 2

SB 163 would further require that the Board’s determinations be published in a
report along with the Corporation’s audited financial statements. This report 
would be filed on or before January 10th of each year.

Positive Aspects of the Bill i
i
I

While the overall effect of SB 163 is of severe consesquence to the m?intenance 
of existing Corporate resources, the bill has several positive aspects, many of which 
have not appeared in previous legislation dealing with this matter. Specifically, the
bill:

* is not an appropriation bill.
* imposes only re sorting requirements.

* has the AHFC !3oard making the determinations.

* recognizes AHFC has outstanding contractual agreements which
must be honored.

* permits the AHFC Board to determine the amount giving effect to 
its ongoing operations and financial integrity.

* lets the Corpori don withhold from the calculation of the excess, that 
amount necessary to continue its programs for the next fiscal year.

Concern Regarding the BUI

Depending upon interpretation of existing language, or clarifying amendments to 
the bill, the Corporation’s unrestricted assets in excess of what it determined 
necessary to operate its programs for the next year would be categorized as 
"excess" and subject to appropriation to the State’s General Fund. After the initial 
removal of all excess, annual'determinations would primarily include earnings and 
assets released from accounts related to bonds retired. The Corporation would 
soon be dependent upon Annual legislative appropriations for ongoing loan 
program operations.

*

.»»
t u



Thomas C. Behan
March 28,1991 
Page 3

The bill could put the AHFC Board in a precarious position. The determination 
of the Board will be the amount of existing resources which it feels are surplus to 
its operations. By making a finding of any amount, it would be stating that the
resources are "available for appropriation by the legislature." Under various 
financing agreements, the Corporation is charged with protecting its resources and
prudently administering its financial affairs. Since aU of the Corporation’s 
approximate $3.5 billion in oubtanding debt is additionally secured by its general
obligation, it is not clear I whether assisting in, or even permitting, a
reappropriation of corporate assets would be in conflict with these representations.

The bill reuses several issues id addition to the basic question of Legislative powers 
with respect to corporate resources. The review called for is of existing assets.
The Board's finding of any excess is restricted to "money.” It is not clear whether
the definition of money is i;o be liberally interpreted to include short-term 
investments.

A serious timing question also arises. What happens if a determination is made
by the Board, funds are reappropriated, yet when payment is due, the resources
have been otherwise committed? From a practical standpoint, as soon as the 
Board makes the determination, the funds would have to be segregated and
available to facilitate any potential transfer request.
The Corporation has recomm
with the removal of existing

mded tfrat prior to passage of any legislation dealing 
resources, tiie attorney general’s office, and with

respect to (ii) through (v) below, the Corporation’s bond counsel, provide opinions 
that (i) the Legislature has he power to reappropriate AHFC assets, (ii) the 
rcappropriation is not inconsistent with AHFC representation* and is not likely to
give rise to bondholder litigation, (iii) the AHFC Board does not have an 
obligation to contest or dispute the removal of its general assets, (iv) the act will 
not effectively result in the assumption by the State of AHFC’s outstanding debt,
and (v) the reappropriation does not destroy the wall of separate legal existence 
which permits AHFC to issue debt without voter approval. i  i
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Thomas C. Behan 
March 28,1991
Page 4

4.

5.

6.

The question appropriating AHFC funds back to the General Fund must take into 
consideration the following)

1. The Corporation has "a legal existence independent and 
separate from the State.*1

2. By virtue of its separate legal status, the Corporation's debt
does not represent an obligation of the State and therefore 
does not have to be approved by the voters.

3. The AHFC stati ;tcs have a specific provision for the return of 
assets to the Sta e. AS 18.56.020 states that 'The corporation
may not be terminated as long as it has bonds, notes or other 
obligation outstanding. Upon termination of the corporation,
its rights and property pass to the state." If the Legislature
can reappropriate assets of the corporation at any time, this 
statutory provision would be unnecessary.

All of the Corporation’s debt has been issued with AHFC’s
general obligation supporting it  As such, existing holders of

ons have claim to all of its resources, and the 
has contractual obligations and implicit 

obligations to protect and maintain those assets. Any positions 
or actions taker by the Corporation must take these existing 
responsibilities into consideration.

Each public offering of AHFC debt has included complete 
financial statements. These statements have treated legislative 
appropriations Is having been complete when received.

Should the Stat s treat the Corporation’s assets as their own, 
a potential bondholder claim could arise that AHFC’s debt 
should be treated as if it were that of the State.

i



Thomas C  Behan
March 28,1991
Page 5

Conclusion
The Corporation should support the concept of returning, on an annual basis, a
portion of the financial support previously provided by the State. A State 
Repayment Plan has been drafted. An initial draft copy of the Repayment Plan 
is attached. The Corporation should take the position that this plan goes as far 
as possible to transfer excess earnings to the State without raising the complex
financial and legal issues enumerated above.

stafljThe key elements which staff believes must be in any plan which transfers assets 
away from the Corporation are as follows:

1. The transfer of assets must be initiated by the
Corporation.

2. The transfer milst come from annual earnings, so that 
the financial condition of the Corporation is not 
weakened.

3. While the determination can be made based upon a
specified formula, the AHFC Board must have the
ability to take all pertinent factors into cumkloiaiionability 
prior to releasing assets.

In light of the substantial debt the Corporation has outstanding, the unresolved 
legal questions mentioned, and desire to maintain access to credit markets, the
Board may want to consider requesting the sponsor* of the hill tn consider the 
State Repayment Plan adopted by the Corporation as an alternative to SB 163.

The projected resources of |aHFC are in excess of that currently projected for 
existing programs. Consideration should be given, however, to the State’s vast 
housing needs. The State must, under Federal law, establish a statewide housing 
policy or risk loosing millioris of dollars available to fund housing. Several bills 
have been introduced to facilitate the establishment of statewide housing policies. 
Additional programs and prdject financing will be identified to better provide safe, 
sanitary, decent and affordable horsing to Alaskan residents.
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Reremion of existing resources will enable the Corporation to plav a maior mi, 
jn identifying and meeting those needs. The removal of exiatinz AHFC relnm™beyond die level annual I eam inps cnuid n r ^ in r u  th~  - *

responding to these needs whsn identified.
  resource;earnings could preclude the Corporation fron
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U N C ER TA IN  
FIN A N C IA L  T IM E S  

FO R A H FC
X  h e  a n n u a l b u d g e t p ro ce ss  fo r 

th e  S ta te  o f A la s k a  is , in  p a r t, a  q u e s t 
fo r  m o n ey . T h e  re v e n u e  fo re ­
ca s ts  fo r  th e  u p co m in g  y e a r 
a re  a  b ig  e v e n t b e ca u se  th e y  
s t r o n g ly  d e te r m in e  h o w  
m u ch  th e  g o v e rn o r ca n  p ro ­
pose  to  sp e n d  a n d  how  m u ch  
th e  le g is la tu re  ca n  a p p ro ­
p ria te . H o w e ve r, th e  re ve n ue  
fo re ca s t is  n o t th e  o n ly  sou rce  
o f  fu n d s . A n  a d d it io n a l, 
s m a lle r  b o o st to  s p e n d in g  
h a s  com e fro m  lit t le  p o ck e ts  
o f  m o n ey  ly in g  a ro u n d  fro m  
th e  h ig h  re ve n ue  y e a rs  o f 
th e  e a rly  1980s.

S o m e tim e s  th e  p o ck e ts  o f m o n ey  
a re  n o t so lit t le . O n e  s ta te  co rp o ra ­
tio n , A H F C ,  h a s  a n e t w o rth  o f  a b o u t 
$ 1.6 b illio n . T h e  f in a n c ia l s u rv iv a l 
a n d  e ffe ctiv e n e ss  o f A H F C  w ill be  a n  
in te re s tin g q u e s tio n o v e r th e n e x tfe w  
y e a rs . I t  a lso  m a y  tu r n  o u t th a t  A H F C  
m a d e  a key  m is ta k e lla s t y e a r  in  re ­
s is t in g  a  p ro p o sa l w h ich  co u ld  h av e  
p ro te cte d  th e  co rp o ra tio n ' . •:* ■

A H F C  is  p a r ticu la r ly  v u ln e ra b le  for 
a n u m b e r o f re aso ns.‘M o s £ im p o rta n t, 
ith a s  a  la rge  n e t w o rth . S e co n d , m oney 
p ro m ise s  to g e t m u ch  t ig h te r  fo r th e  
s ta te  o p e ra tin g b u d g e ta s  N o r th  S lo p e  
p ro d u ctio n  d e clin e s  a n d  as th e  G u lf  
W a r  w in d fa ll fin d s  its e lf  e a s ily  a b ­
sorbe d  in  th is  y e a r’s sp e n d in g . T h ir d , 
som e o f  th e  e a sie r ta rg e ts  h a v e  a l­
re a d y  bee n  p ick e d  c le a n . F o u r th , 
A H F C  re lie s  on th e  co n fid e n ce  o f W a ll

(  fro m  a lo ss o f le n d e r co n fid e n ce  as it ' 
co u ld  fro m  a  lo ss  o f som e o f  its  fu n d s . 
F if th , A H F C  h a s  lo s t som e o f its  lu s ­
te r a n d  its  p o lit ic a l co n s titu e n cy .

T h e  f ir s t  tw o  p o in ts  n eed  lit t le  ex- 
p la  ia tio n . T h e  o th e r b e a r som e d is ­
cu s s io n : - . * • • •

T h e  la rge sse  w h ich  w as b esto w e d  
on  m a n y  s ta te  p ro g ra m s  a n d  a g e n ­
cies d u r in g  th e  b ig  m o n ey  y e a rs  o f th e  
e a rly  1980s d id  n o t a lw a y s  p a ss  in to  
m e m ory  w ith  n o th in g  to  sh o w  fo r it .

‘ W e  end e d  u p  p u r ch a s in g  th e  A la s k a  
R a ilro a d , a n d  p la ce d  a  la rg e  e n d o w - 

. m e n t in to  th e  a sse ts o f  th e  A la s k a  
H o u s in g  F in a n ce  C o rp o ra tio n  (A H F C )  
a n d  th e  A la s k a  In d u s tr ia l D e v e lo p ­
m e n t a n d  E x p o r t  A u th o r ity  (A I D E A ).  
T h e re  a lso  w as a  la rg e  a m o u n t o f ca s h  
in  th e  s ta te ’s g e n e ra l fu n d , a lth o u g h  
th e re  w ere o u ts ta n d in g  re serv e s o r 
u n s p e n t a p p ro p r ia tio n s  fro m  p r io r  
y e a rs  la y in g  c la im  to  th a t  m o n ey .

A n y  le fto v e r  s ta te  w e a lth  is  a 
te m p tin g ta rg e t as m oney  g e ts tig h te r ,

Streetinvestorsifitistoborrowfunds 
at low cost and pass the benefit on to 
homebuyers — in other words the 
corporation could suffer just as much

a n d  in  re ce n t y e a rs  this le g is la tu re  
h a s  s p e n t its  o p e ra tin g  in co m e  p lu s  

^:r d u g  in to  th e se  o ld  p oo ls  o f
m oney . In  th e  la te r  yea rs 
o f th e  d e ca d e , as o il p rice s  
a n d  s ta te  re v e n u e  w eak­
e ned , m ore  a n d  m ore  o f 
th e  s ta te ’s a sse ts  w ere 
s cru tin iz e d  b y  th e  le g is ­
la tu re . O ld , u n s p e n t ca p i­
ta l a p p ro p r ia tio n s , w ith  
ca s h  re s e rv e d  a g a in s t  
th em  in  th e  sta te ’s genera l 
fu n d , w e re  re p e a le d  to  
y ie ld  a g o o d  c h u n k  o f  

• ch a n g e  e a ch  y e a r, b u t  now  
th e  bones a re  p re tty  w e ll p ick e d  cle a n . 
D it to  w ith  th e  o ld  R a ilb e lt  E n e rg y  
F u n d , w h ich  a t one tim e  w a s w e ll in  
e x ce s s o f $ 2(W  m illio n .

T h e  s ta te  co rp o ra tio n s  s u c h  as 
A H F C  a n d  A I D E A  w ere la rg e ly  p ro ­
te cte d  a g a in s t a n y  ra id s . O n e  year 
A H F C  w as fo rce d  to  p u rch a s e  som e 
s ta te  h o u s in g  lo a n s  fro m  a  d iffe re n t 
s ta te  a g e n cy  fo r ca s h , b u t lit t le  h a s  I 
h a p p e n e d  b e y o n d  th a t. T h a t  m ay  
ch a n g e  n o w  th a t  e a s ie r ta rg e ts  are  ! 
gone.

A H F G ’s s tru c tu re  a n d  its  h ig h  n e t 
w o rth  h av e  a llo w e d  i t  to  borro w  m oney 
a t v e iy  good lo n g  te rm  ra te s . In  th e  
m a rk e ts  w h e re  A H F C  g e ts  its  m o n ey , 
th e  co n fid e n ce  o f  th e  le n d e rs  is  c r it i ­
ca l; B o n d  ra tin g  a g e n cie s  a n d  le n d e rs  
lo o k  fo r c u r r e n t f in a n c ia l s tre n g th  
a n d  lo n g  te rm  s ta b ility  in  g iv in g  its  
b le s s in g  to  b o rro w e rs  s u ch  a s  A H F C .  
T h e y  u n d e rs ta n d  p riv a te  co rp o ra tio n s  
a n d  th e ir  f in a n c ia l p ra ctice s , b u t  ca n  
be m u ch  m ore  s k e p tica l a b o u t p o lit i­
ca lly -co n tro lle d  in s titu tio n s .

T h is  m a k e s  fo r a  p o te n tia lly  exo lo - 
siv e  s itu a tio n  fo r A H F C .  W h ile  ‘ i  is  
p o ss ib le  th a t  som e o f A H F C ’s le t 
w o rth  or its  fu tu re  e a rn in g s  a re  't'-1 
n e ce ssa ry  fo r th e  co n tin u e d  o p e ra ­
tio n  o f  its  p ro g ra m s , re le a s in g  th a t 
m o n ey  co u ld  s n o w b a ll in to  a  fiv e - 
co u rse  m e a l. T h e b o n d  ra tin g  a g e n cie s  
a re  s e n s itiv e  to  s u ch  a  d y n a m ic , a n d  
w o u ld  v iew  w ith  a la rm  a n y  p ro p e n s ity  
o f th e  le g is la tu re  to  ta k e  m o n e y  from  
A H F C  w ith o u t s t r ic t  co n tro ls  a n d  
p ro te ctio n s  fo r th e  b o n d h o ld e rs . I f  
A H F C ’s b o n d  r a tin g  w ere  re d u ce d , 
th e  co s t o f b o rro w in g  w o u ld  go u p  a n d



th e  b e n e fit o f th e  co rp o ra tio n  to A la s ­
k a n s  w o u ld  be lo w e red .

T h e  p o litica l co n s titu e n cy  fo r A H F C  
is  s t ill good , b u t n o t ro ck -s o lid . A H F C  
h a s  h a d  its  u p s  a n d  d ow ns in  p ro fit­
a b ility  a n d  p o p u la r ity  w ith  A la s k a  
c itiz e n s , as it  h a s  p ro v id e d  lo w e r-co s t 
m o rtg a g e  m o n ey  to  m a n y  re s id e n ts , 
b u t  h a s  been b la m e d  fo r in f la tin g  
h o u s in g  p rice s  in  som e se g m e n ts  o f 
th e  m a rk e t, c a u s in g  h a r d s h ip  on 
o w n ers  w hen  th e  co lla p s e  in  h o u s in g  
p r ice s  o ccu rre d . O n e  o f A H F C ’s p ro ­
g ra m s  in  p a r t ic u la r , th e  “H O F ” p ro ­
g ra m , w as b la m e d  fo r e n co u ra g in g  
th e  co n s tru c tio n  o f som e re a l ju n k . 
A H F C  a lso  to o k  som e s ig n if ic a n t o p ­
e ra tin g  losses d u r in g  th e  co lla p se . 
W ith  m ixe d  rev iew s, i t  is  a  litt le  h  a rd e r 
fo r A H F C  to  fe n d  o ff p ro p o sa ls  to  u se  
som e  o f its  n e t w o rth  som e w h ere  e lse.

N o n e  o f th e  above  is  to  say  th a t  th e  
s ta te ’s o th e r f in a n c ia l re so u rce s  a re  
in s u ffic ie n t fo r  its  o th e r n e e d s, o r 
th a t  ta k in g  som e o f A H F C ’s n e t w o rth  
is  ju s t if ie d  a t th is  tim e . I t is ju s t a f a c t  
o f  life  th a t A H F C  is  in  th e  u n e n v ia b le  
p o s itio n  o f b e in g  s ta te -o w n e d  a n d  
h a v in g  a h ig h  n e t w o rth  a t a  tim e  
w h e n  th e  s ta te  m a y  be m a k in g  cu ts  
e lse w h e re . T h e  s c ru tin y  o f A H F C  is  
in e v ita b le .

W h e n  th e  s h a re h o ld e rs  o f  a  p r iv a te  
co rp o ra tio n  w a n tso m e ca s h  from  th e ir  
in v e s tm e n t, th e y  re q u e st o r d e m a n d  
a  d iv id e n d . H o w e v e r, tra d e o ffs  b e ­
tw e e n  re in v e s tin g  e a rn in g s  a n d  p a y ­
in g  th e  e a rn in g s  to  th e  o w n ers o ften  
do  n o t le a d  to  a co n fro n ta tio n  betw een  
th e  b o a rd  a n d  th e  s h a re h o ld e rs  — 
in s te a d  th e  b o a rd  d e cla re s  a d iv id e n d  
s u ff ic ie n t  to  g iv e  a re tu rn  to  th e  
s h a re h o ld e rs  b u t  a lso  re ta in s  a s u ff i­
c ie n t  a m o u n t to  m e e to p e ra tin g  n eeds, 
g ro w th  n e e d s , a n d  f in a n c ia l co v ­
e n a n ts . W h e n  th is  is  don e  p ru d e n tly  
th e  co rp o ra tio n ’s le n d e rs  a re  n o t 
a la rm e d  a n d  co n tin u e  to  le n d  m o n e y . 
H o w e v e r, i f  a n  a d e q u a te  p a y o u t is  n o t 
m a d e  a n d  th e  co rp o ra tio n  b ecom es 
p e rce iv e d , r ig h tly  o r w ro n g ly , as too 
r ic h , co n d itio n s  b eco m e  r ip e  fo r a  
co rp o ra te  ra id .

I t  seem s th a t  a d iv id e n d  p ro p o sa l 
co u ld  v o r k  fo r A H F C .  T h e  d iv id e n d  
w o u ld  ta k e  o n ly  a  fra c tio n  o f e a ch  
y e a r ’s e a rn in g !), a n d  th e  n e t w o rth  o f 
th e  co rp o ra tio n  w o u ld  g ro w  by  th e  
re m a in d e r  o f th e  e a rn in g s . I t  w o u ld  
seem  th a t  everyone w o u ld  be h a p p y : 
A H F C  w o u ld  p rese rv e  a n d  in cre a se  
its  n e t  w o rth , th e  le g is la tu re  w o u ld  
h av e  a v ested  in te re s t in  th e  c o n t in ­

u e d  su cce ss  o f A H F C  b e ca u se  th e  
o p e ra tin g  b u d g e t w o u ld  sh a re  in  th e  
e a rn in g s , a n d  W a ll S tr e e t  w o u ld  be 
ca lm  b e ca u se  d iv id e n d s  a re  a co n ce p t 
i t  u n d e rs ta n d s .

U n fo r tu n a te ly , la s t  y e a r  A H F C  
p a sse d  u p  a  ch a n ce  to  s u p p o rt ju s t  
s u c h  a  p ro p o sa l.

(-' L a s t  y e a r’s p ro p o sa l w o u ld  m a n - 
<Jdate A H F C  to  pay  a -d iv id e n d  to  th e  
j  (le g is la tu re  o u t o f  a p o rtio n  o f e ach  
...y e ar’s e a rn in g s , b u t  th e  p a y o u t co u ld  

be  re d u ce d  i f  n e ce ssa ry  to  p ro te c t th e  
co rp o ra tio n ’s f in a n c ia l in te g r ity . 

• -• 'i'A H FC  re s is te d " tfte l m e a su re  a n d  
' fh llie d  e n o u g h  s u p p o rt to  d e fe a t it .

T h e ir  o p p o s itio n  m ay  tu rn  o u t to  be 
a  m ista k e . T h is  y e a r th e  o p e ra tin g  
b u d g e t passed  b y  th e  H o u s e  co n ta in s  
a n  a p p ro p r ia tio n  o f $4 m illio n  fro m  
A H F C ’s fu n d s  to  a n  u n re la te d  p ro ­
g ra m . T h is  is  th e  very  k in d  o f  d ire c t 
a p p r o p r ia t io n  o f  A H F C  re s e rv e s  
w h ich  a  d iv id e n d  p ro g ra m  w o u ld  h  ave 
h e lp e d  p re v e n t. W ith o u t  th e  d iv id e n d  
p ro g ra m  a  d ire c t a p p ro p ria tio n  w as 
in e v ita b le —ifn o t th is y e a r th e n  v ery  
soon  a fte r. A H F C  ca n  a ffo rd  a $4 
m illio n  b ite , as i t  m a d e  $34 m illio n  in  
1990 a n d  w ill p ro b a b ly  e arn  m o re  
th a n  d o u b le  th a t  th is  y e a r.

H o w e v e r th is  m e a su re  m ig h t b e  th e  
f ir s t  o f m a n y .

I t  is  ce r ta in  to  ra ise  a la rm s  a m o n g  
A H F C ’s le n d e rs  i f  it  is  n o t re p re se n te d  
as p a r t  o f a n y  o ffic ia l lo n g  te rm  p ro ­
g ra m  to  p ro te c t th e  f in a n c ia l s o u n d ­
n e ss  o f  A H F C .

I f  b o rro w in g  co sts  go u p , th e  o rd i­
n a ry  h o m e b u y e r is  th e  one  w h o  w ill 
lose .

A H F C  m a y  now  be fa c in g  a  re a r- - 
g u a rd  b a ttle  to  p rese rv e  it s  f in a n c ia l 
in te g r ity  w h ile  th e  s ta te  fa ce s  ever 
t ig h te r  fin a n c ia l p re ssu re s . T h e  b a ttle  
is  o ve r p ra c tic a l re a lity , n o t over th e  
m e r its  o f th e  o th e r o p e ra tin g  b u d g e t 
n e e d s. I f  A H F C  lo ses, its  d ay s as an  
a g e n cy  a b le  to  b o rro w  m o n e y  a t a  lo w  
co s t a n d  p ass th ose  sa v in g s  th ro u g h  

. to  m id d le -c la s s  A la s k a n s  a re  in  je o p ­
a rd y .

I t  w ill be in te re s tin g  to  see w h e th e r 
th e  co rp o ra tio n  w ill be a b le  to  a c t  in  
tim e  to  co rre c t its  p o s itio n  o f la s t y e a r 
a n d  s u p p o rt a  m ore  co n tro lle d  d iv i­
d e n d  o r o th e r p a y m e n t p o licy .

I  h o p e  i t  su cce e d s , b e ca u se  in  s p ite  
o f  it s  u p s  a n d  d o w n s A H F C  h a s  p ro - 
v i d ed  a lo t o f b e n e fits  to  a  lo t  o f p e o p le .

Steve Rieger, a former member of 
the state House from Anchorage, is a 
financial consultant.
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A M E N D M E N T

O F F E R E D  I N ^ T H E  S E N A T E  B Y  S E N A T O R  A D A M S

T O :  S B  163

P a g e  1, lin e  1, a fte r  " C o rp o ra tio n " :

In s e r t "a n d  th e  A la s k a  In d u s tr ia l D e v e lo p m e n t a n d  E x p o r t  A u th o r ity "

P a g e  2 , f o llo w in g  lin e  14 :

' In s e r t n e w  b i l l  s e c tio n s  to  re a d :

"* S e c .  2 . A S  44 .88.205  is  a m e n d e d  to  re a d :

S e c . 44 .88 .205 . C O M P L I A N C E  W I T H  E X E C U T I V E  [ O P E R A T I N G ]  B U D G E T  A C T :  

C O R P O R A T I O N  F I N A N C E S , (a ) T h e  [ F O R  F I S C A L  Y E A R S  B E G I N N I N G  A F T E R  

J U N E  30 , 1981 , T H E ]  o p e ra tin g  b u d g e t o f  th e  a u th o r ity  is  s u b je c t  to  A S  37.07  (E x e c u t iv e  B u d g e t  

A c t ) .

*  S e c .  3 . A S  44 .88.205  is  a m e n d e d  b y  a d d in g  a  n e w  s u b s e c tio n  to  re a d :

(b )  T o  fu r th e r  e n s u re  e ffe c t iv e  b u d g e ta ry  d e c is io n  m a k in g  b y  th e  le g is la tu re , th e  a u th o r ity

s h a ll

( 1)  a n n u a lly  re v ie w  th e  a u th o r ity ’ s a sse ts to  d e te rm in e  w h e th e r  a sse ts o f  th e  

a u th o r ity  e x ce e d  a n  a m o u n t re q u ire d  to  f u lf i l l  th e  p u rp o s e s  o f  th e  a u th o r ity  as d e fin e d  in  th is  

c h a p te r  d u r in g  th e  n e x t f is c a l y £ a r, in  m a k in g  its  re v ie w , th e  m e m b e rs  o f  th e  a u th o r ity  s h a ll a ls o  

d e te rm in e  w h e th e r , a n d  to  w h a t e x te n t, m o n e y  in  e x ce s s  o f  th e  a m o u n t re q u ire d  to  f u l f i l l  th e  

p u rp o s e s  o f  th e  a u th o r ity  d u r in g  th e  n e x t f is c a l y e a r  is  a v a ila b le  fo r  a p p ro p r ia tio n  b y  th e  

le g is la tu re  w ith o u t b re a ch in g  a n y  a g re e m e n t e n te re d  in to  b y  th e  a u th o r ity  o r  w ith o u t  m a te r ia lly  

im p a ir in g  the  o p e ra tio n s  o r  f in a n c ia l in te g r ity  o f  the  a u th o r ity ; a n d

( 2 )  p re s e n t to  th e  le g is la tu re  b y  Ja n u a ry  10 o f  e a ch  y e a r  a c o m p le te  a c c o u n t in g  

o f  a ll a sse ts  o f  th e  a u th o r ity  a n d  a  re p o rt o f  th e  re v ie w  a n d  d e te rm in a tio n  m a d e  u n d e r  ( 1)  o f  th is  

s u b s e c t io n ; th e  a c c o u n t in g  s h a ll b e  a u d ite d  b y  th e  a u d ito r  w h o  c o n d u c ts  th e  a u d it  re q u ire d  b y  

A S  44 .88.200  a n d  m u s t in c lu d e  a  f u ll  d e s c r ip tio n  o f  a ll lo a n  in te re s t a n d  p r in c ip a l p a y m e n ts  a n d  

p ro g r a m  re ce ip ts , in c lu d in g

-1-



- 
•

( A )  lo a n  co m m itm e n t fe e s  re ce iv e d  b y  o r  a c c r u e d  to  th e  a u th o r ity  d u r in g

th e  p r e c e d in g  f is c a l y e a r, a n d

( B )  a ll in c o m e  e a rn e d  o n  a sse ts o f  th e  a u th o r ity  d u r in g  th a t p e r io d ."

-2-
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I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S E V E N T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N

BY SENATORS ADAM S, Pourchot

Introduced: 3/4/91
Referred: Finance

A BILL

A  FOR AN ACT ENTITLED

1 "An Act relating to the budget and finances of the Alaska Housing Finance Corporation."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 * Section 1. AS 18.56.089 is  a m e n d e d  to  re a d :

4 Sec. 18.56.089. COMPLIANCE WITH EXECUTIVE BUDGET ACTi

5 CORPORATION FINANCES, (a) T h e  o p e ra tin g  b u d g e t o f  th e  co rp o ra tio n  is  s u b je c t to  th e

6 E x e c u t iv e  B u d g e t  A c t  ( A S  37 .07 ) .

7 (b) T o  fu r th e r  e n su re  e ffe c tiv e  b u d g e ta ry  d e c is io n  m a k in g  b y  th e  le g is la tu re , the

8 c o r p o r a tio n  s h a ll

9 ( 1)  a n n u a lly  re v ie w  th e  c o r p o r a t io n ’ s a ss e ts , in c lu d in g  th e  a sse ts  o f  th e  A la s k a

10 housing finance revolving fund under AS 18.56.082. to determine whether assets of the

11 corporation exceed an amount required to fulfill the purposes of the corporation as defined

12 in this chapter during the next fiscal year: in making its review, the board shall also

13 determine whether, and to what extent, money in excess of the amount required to fulfill

14 the purposes of the corporation during the next fiscal year is available for appropriation

SB0163a -1-
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bv the leg is la ture w ith o u t breaching any agreement entered in to  by the co rpo ra tion  o r
w it h o u t  m a te r ia lly  im p a ir in g  th e  o p e r a t io n s  o r  f in a n c ia l in te g r ity  o f  th e  c o r p o r a t io n : a n d  

£21 p re s e n t [ A  C O M P L E T E  A C C O U N T I N G  O F  A L L  A S S E T S  O F  T H E  

C O R P O R A T I O N ,  I N C L U D I N G  A S S E T S  O F  T H E  A L A S K A  H O U S I N G  F I N A N C E  

R E V O L V I N G  F U N D , ]  to  th e  le g is la tu re  b y  Ja n u a ry  10  o f  e a ch  y e a r a  c o m p le te  a c c o u n t in g  o f  

a ll a sse ts  o f  th e  c o r p o r a t io n , in c lu d in u  a ss e ts  o f  th e  A la s k a  h o u s in g  f in a n c e  r e v o lv in g  fu n d  

u n d e r  A S  18 .56 .082 , a n d  a  r e p o r t  o f  th e  r e v ie w  a n d  d e te r m in a t io n  m a d e  u n d e r  ( 1)  o f  th is  

s u b s e c t io n : th e  [. T H E ]  a c c o u n t in g  s h a ll b e  a u d ite d  b y  a n  in d e p e n d e n t o u ts id e  a u d ito r  a n d  

m u s t  [ S H A L L ]  in c lu d e  a f u ll  d e s c r ip tio n  o f  a ll m o rtg a g e  lo a n  in te re s t a n d  p r in c ip a l re p a y m e n ts  

a n d  p ro g ra m  re ce ip ts , in c lu d in g

( A )  m o rtg a g e  lo a n  c o m m itm e n t fe e s  [ ,]  re ce iv e d  b y  o r  a c c r u e d  to  th e  

c o r p o r a tio n  d u r in g  th e  p re ce d in g  f is c a l y e a r, a n d

( B )  a ll in c o m e  e a rn e d  o n  a sse ts o f  th e  co r p o r a tio n  d u r in g  th a t p e r io d , 

in c lu d in g  e a rn in g s  o n  assets o f  th e  sta te  a ss is te d  m o rtg a g e  fu n d .

-2-
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A l a s k a  i t a t e  S e g i a l a t u r c

A 1  A d a m s

District L

M arch 8 , 1991

O U T  O F SESSION 
P.O. Box 333 

Kotzebue, Alaska 99752 
(907)442-3245

3111C  Street 
Anchorage, Alaska 99503 

(907)561-7622

W HILE IN SESSION 
P.O. Box V  

State Capitol 
Juneau, Alaska 99811 

(907)465-3707

T O :

FROM:

R E :

Sen. Pourchot, Co-Chairm an 
Sen. Kerttula, Co-Chairm an 
Senate F inance Com m ittee

Senator A1 Adams '
i

SB 163

A '

I would appreciate it if you would please schedule SB 163 for a 
hearing in the Senate Finance Committee.

Under current law AHFC is subject to the Executive Budget Act and is 
required to present a com plete audited accounting of assets to the 
L egislature by January 10 of each year.

SB 163 w ould not change these requirem ents, but would require 
AHFC to also determ ine whether, and to what extent, the Corporation 
has excess assets. AHFC would notify the legislature on the amount 
needed to fu lfill the purposes o f the corporation and the amount, if 
any, that was available for appropriation by the Legislature w ithout 
dam aging the financial integrity  of the corporation.

Your attention to this m atter is much appreciated.
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James A. Gibson 
Project Director 
Ernst & Young

Dear Mr. Gibson:

You have requested our opinion as to certain matters 
pertaining to your consulting contract with the Alaska Housing 
Finance Corporation ("AHFC").

In responding to your queries, we have performed extensive 
legal research including a thorough review of relevant provisions 
of the United States and Alaska Constitutions, provisions of the 
Alaska Statutes, together with numerous cases Interpreting such 
constitutions and statutes, other judicial authorities and 
commentaries. We find that most of the issues raised in your
queries have not been ruled upon by either the Alaska Supreme Court 
or other courts of last resort.

We have endeavored to provide you with our best legal analysis 
of the issues presented by your queries and with our view of the 
likely outcome if the issues were presented to the Alaska Supreme 
Court.

The attached format follows the organization of the queries 
which you presented.

STATEMENT OF QUERIES PRESENTED

GENERAL

Define AHFC. Is it unique from other Alaska state 
agencies (e.g., Alaska Railroad Corporation)? Is AHFC 
different from a private corporation?

Under the existing statutes, does AHFC have the power and 
authority to issue revenue bonds as to a specifically 
identified group of mortgages?
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Are there any legal constraints to establishing a new 
agency to implement only the original legislative intent 
programs of AHFC?

Can the legislature by appropriate legislative enactment 
exempt AHFC from the provisions of the Executive Budget 
Act?

5. (a) Can the legislature by appropriate legislative
enactment terminate the AHFC taxable bond program?

(b) Can the legislature by appropriate legislative
enactment terminate the AHFC tax-exempt bond 
program?

(c) Can the legislature by appropriate legislative
enactment terminate the tax-exempt veterans mortgage 
bond program?

6. Can specific AHFC programs be removed from AHFC and
incorporated into a new entity?

7. What legal constraints are there to modifying the public 
corporation status of AHFC so that it functions like a 
private corporation, but still is a state organization?

I I .  T R A N S F E R  O F  A S S E T S

1. Can the state legally expropriate funds from AHFC?

2. Does AHFC have any legal responsibility to provide a 
return on capital to the state?

3. Can the legislature direct AHFC to purchase specific
assets?

4. (a) Will an extraction of any, but not substantially
all, unrestricted or unpledged assets from AHFC by 
the state give rise to a valid claim by bondholders 
against the state?

(b) Will an extraction of any, but not substantially
all, restricted or pledged assets from AHFC by the 
state give rise to a valid claim by bondholders 
against the state?
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(c) Will an extraction of substantially all the assets 
from AHFC by the state give rise to a valid claim 
by bondholders against the state?

5. Are there any legal grounds for AHFC to compel the state 
to appropriate or transfer funds to AHFC?

6. If AHFC, pursuant to legislative enactment, purchases
loans from the HAD program, is the application of
payments of principal and interest received on such loans 
restricted to making future HAD loans?

III. SUBSIDY

1. If the interest reduction subsidy is legislatively 
eliminated as of June 30, 1990, can the proceeds of bonds 
sold prior to this date be used to finance loans under 
the new legislation?

2. Can AHFC change the eligibility requirements for loans 
made from bond proceeds, if the bonds are already sold?

3. Are there legal constraints to discontinuing or
diminishing the interest rate subsidy by appropriate
legislative enactment?

4. What legally needs to be done to implement a change in 
the interest rate subsidy?

5. Is AHFC an unlawful monopoly in restraint of trade
because of its market position?

IV. CHANGE OF OWNERSHIP

1. Are there any legal constraints to:

(a) AHFC issuing and selling common stock in AHFC, 
thereby transferring 100% of ownership and control 
of AHFC to a private party?

(b) AHFC selling all assets?

(c) AHFC selling its REO disposition operation to a 
private party?

(d) AHFC selling loans within a bond program, i.e., 
where loans have been pledged as collateral?
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(e) AHFC selling a loan not used as collateral for a 
specific loan program?

2. Are there legal constraints to AHFC entering into a 
partnership?

a k a l y s ib

I. GENERAL

1. Define AHFC. Is it unique from other Alaska state 
agencies (e.g.. Alaska Railroad Corporation)? Is AHFC 
different from a private, corporation?

AHFC is a public corporation created pursuant to statute as 
opposed to a private corporation which is created by the issuance 
of a certificate of incorporation by the State of Alaska upon the 
filing of articles of incorporation. AHFC has neither articles of 
incorporation nor a certificate of incorporation.

AHFC is a separate legal entity; however, this separate legal 
existence serves only to accommodate a centralized business-type 
of corporate management and the isolation of certain state 
activities within a functioning unit. The essential test to 
determine whether an entity such as AHFC is a state agency is the 
financial nexus between the entity and the State of Alaska and the 
actual control or lack of control of the entity by the State of 
Alaska. Various factors are applied in determining the actuality 
of financial nexus or dependency and control. "An administrative 
agency may be called a commission, board, authority, bureau, 
office, officer, administrator, department, corporation, 
administration, division or agency. Nothing of substance hinges 
in the choice of name. . . . "  Alaska State Housing Authority v. 
Dixon. 496 P. 2d 649, 651 (Alaska 1972) quoting 1 K. Davis,
Administrative Law, § 1.01, at 1 (1958) (emphasis added). The 
Alaska Supreme Court has expressly stated that independent 
corporate status does not prevent a finding of state agency. 
Alaska Commercial Fishing & Agriculture Bank v. O/S Alaska Coast. 
715 P.2d 707, 711 (Alaska 1986). Rather, the court considers a 
state agency's separate corporate status as a neutral factor. Id. 
at 710.

While the Alaska Supreme Court has repeatedly stated that a 
determination of whether an entity is a state agency depends on the
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particular facts and circumstances presented and the purpose of 
the inquiry, certain factors have been consistently applied by the 
Alaska Supreme Court in determining status. These factors, 
referred to as the "DeArmond factors", balance an entity's 
authority against the state's retained control. The factors 
considered include: (a) whether the creation and funding of the
agency fulfilled a public purpose, (b) whether the statute 
expressly locates the agency within a department, (c) the 
submission of annual reports to the state, (d) certified copies of 
minutes sent to the governor, (e) appointment by the governor of 
at least some of the board of directors, (f) financial 
contributions by the legislature to the annual budget, and (g) any 
additional controls retained by the state. Alaska Commercial 
Fishing & Agriculture Bank f"CFAB"]. supra at 709-712 citing 
DeArmond v. Alaska State Development Corp.. 376 P.2d 717 (Alaska 
1962), Walker v. Alaska state Mortgage Ass'n. 416 P.2d 245 (Alaska 
1966), Alaska State Housing Authority v. Dixon, supra. Alaska State 
Operated School System v. Mueller. 536 P.2d 99 (Alaska 1975).

AHFC has characteristics similar to other public corporations 
which have previously been determined to be "state agencies" in 
other contexts in the aforementioned cases. See also University 
of Alaska v. National Aircraft Leasing. Ltd.. 536 P.2d 121 (Alaska 
1975).

In addition to state controls over AHFC, constitutional 
concerns also weigh in favor of the status of AHFC as an agency 
rather than an entity with complete autonomy from the state. The 
Alaska Constitution requires substantial ties between a public 
corporation and the executive branch. The Alaska Constitution 
provides that all executive and administrative functions shall be 
placed within not more than 20 principal departments and that each 
department shall be under the supervision of the governor. Alaska 
Const., article III, sections 22 and 24. If AHFC is regarded as 
an entity with complete autonomy entirely independent from the 
State of Alaska, as opposed to an agency, a constitutional 
challenge would foreseeably be mounted against the statute creating 
AHFC on the basis that it attempts to create an overly independent 
agency in violation of article III, sections 22 and 24, of the 
Alaska Constitution. Article III, section 22 states:

All executive and administrative offices, departments, 
and agencies of the state government and their respective 
functions, powers, and duties shall be allocated by law 
among and within not more than twenty principal 
departments, so as to group them as far as practicable 
according to major purposes. Regulatory, quasi­
judicial, and temporary agencies may be established by
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law and need not be allocated within a principal
department.

Article III, section 24 states:
>

Each principal department shall be under the supervision
of the governor.

Pursuant to statute, AHFC is expressly located within the 
Department of Revenue. AS 18.56.020. Executive controls over AHFC 
are present which were also found to exist in the above-referenced 
cases. The express classification of AHFC within the Department 
of Revenue weighs in favor of a determination that AHFC is an 
instrumentality or agency of the state as opposed to being an 
entity which is "independent" of the state. Further, AHFC does 
not appear to fall within one of the three exceptions to the 
constitutional requirement that all agencies of the state be 
allocated within twenty principal departments. See Walker, supra. 
at 249, n. 11, wherein the Alaska Supreme Court affirmed the 
determination that Alaska State Mortgage Association (ASMA) was not 
an agency independent of the state and that ASMA was not a 
regulatory, quasi-judicial, or temporary agency of the state within 
the exceptions provided under article III, section 22 of the Alaska 
Constitution.

AHFC is unique from other state agencies in the sense that it 
is performing unique public purposes in the provision of housing 
to residents of the state through mortgage loan subsidies.

AHFC is significantly different from a private corporation in
that:

(a) A private corporation has shareholders, AHFC has no
issued or outstanding stock. However, the courts 
generally state that the "interests" in public
corporations are held by the state. The term "interests" 
being used in place of references to the rights of 
shareholders.

(b) The board of directors of a private corporation are
elected by the shareholders. The board of directors of
AHFC consist of five members who all are, in effect, 
appointed by the governor.

(c) The board of directors of a private corporation generally 
have a duty to apply the assets and funds of the 
corporation with a view towards earning a profit and 
providing a return to the shareholders. The board of
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directors of AHFC, on the other hand, has a duty to apply 
the funds and assets of AHFC in fulfillment of the public 
purposes for which the entity was created and to specific 
programs adopted by legislative enactment.

AHFC would seem to be different from the Alaska Railroad. 
While the Alaska Railroad is also a public corporation, its purpose 
is generally to provide a reliable, safe and efficient means of 
transportation throughout the railbelt, and also to be self- 
sustaining (AS 42.40.100) and presumably generate a profit if 
possible.

2. Under existing statutes, does AHFC have the power and 
authority to issue revenue bonds as to a specifically 
identified group of mortgages?

It would seem that under the presently existing statutes AHFC 
does have the authority to issue limited purpose obligations in the 
form of revenue bonds as to a specifically identified group of 
mortgages.

Alaska Statute 18.56.110(f) provides that AHFC has the power 
to pledge to any payment or purpose all or any part of its revenues 
to which its right then exists or may thereafter come into 
existence. Under such provision AHFC could determine to pledge the 
revenues from a specifically identified group of mortgages as a 
source of payment of limited purpose obligations or "revenue 
bonds".

We have considered AS 18.56.110(b) which provides:

The principal and interest on these bonds or notes, 
except state guaranteed bonds, is payable from 
corporation funds, excluding funds in the housing 
development fund, (emphasis added);

and AS 18.56.170 which provides:

Obligations issued under the provisions of this chapter 
other than state guaranteed obligations do not constitute 
a debt, liability or obligation of the state or of any 
political subdivision of the state or a pledge of the 
faith and credit of the state or of a political 
subdivision but are payable solely from the revenue or 
assets of the corporation. (Emphasis added.)
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It would seem that the provisions of AS 18.56.170 and 
18.56.110(b) are provisions of liability limitation in the sense 
that they seek to limit the recourse of bondholders to AHFC funds, 
revenues, or assets as opposed to limiting the power of AHFC to 
issue limited purpose obligations which appears to be generally 
granted in the statute.

As a practical matter, we would recommend specific enabling 
legislation as to limited purpose obligations to remove any doubt 
as to the authority to issue such bonds and enhance the 
marketability of such bonds.

It appears that revenue bond funds are not subject to 
expropriation and are therefore an exception to the constitutional 
prohibition against dedicated funds.

3. Are there anv legal constraints to establishing a new 
agency to implement only the original legislative intent 
programs of AHFC?

Focusing only on the transfer of "original legislative intent 
programs" presently administered by AHFC to a new agency, we find 
no constitutional impediments under either the United States or the 
Alaska Constitutions. By appropriate legislative enactment a new 
state agency could be created and the implementation and 
administration of the "original legislative intent programs" could 
be transferred to such agency. AHFC, being a state agency (see 
discussion under 1.1 above), could not itself create such a new 
state agency and transfer to it the "original legislative intent 
programs". While a private corporation might create a subsidiary 
corporation and spin-off a division or branch into such a new 
corporate entity, such action is not within the power or authority 
of AHFC because while it is a public corporation i ; remains a state 
agency.

It would also seem that the governor would have the power by 
executive order to create a new state agency to implement the 
"original legislative intent programs" of AHFC. However, because 
AHFC was originally charged with the implementation and
administration of such programs by legislative enactment, such
changes would "require the force of law" and pursuant to article
III, section 23, of the Alaska Constitution be subject to 
legislative approval. The case of Suber v. Alaska State Bond
Committee. 414 P.2d 546 (Alaska 1966) would seem to so indicate.

The rights of bondholders must also be considered in regard 
to such restructuring. While legislative enactment would effect
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such restructuring, the transfer of program and assets from AHFC 
may be a technical breach of outstanding bond indentures. Consent 
of bondholders should be sought to avoid the potential of such a 
challenge and would seem likely obtainable in the context of an 
economically viable plan of restructuring.

4. Can the legislature bv appropriate legislative enactment 
exempt AHFC from the provisions of the Executive Budget 
Act?

The legislature by appropriate legislative enactment may 
exempt AHFC from the provisions of the Executive Budget Act.

Legislative enactment has previously exempted at least one 
public corporation from the provisions of the Executive Budget Act 
(AS 37.07.10-37.07.130). The Alaska Railroad Corporation is a 
public corporation, an instrumentality of the state within the 
Department of Development. It is stated to have a legal existence 
independent and separate from the state (AS 42.40.010). In AS 
42.40.920 the legislature has specifically exempted the Alaska 
Railroad Corporation from the provisions of the Executive Budget 
Act.

The legislature appears to have indicated past legislative 
intent that it could include or exempt AHFC from the application 
of the Executive Budget Act. The Executive Budget Act was enacted 
in 1970 (Ch. 188, § 4, SLA 1970). However, it was not until 1980 
that the legislature enacted AS 18.56.089 specifically making the 
operating budget of AHFC subject to the Executive Budget Act for 
fiscal years beginning after June 30, 1981 (Ch. 106, § 20, SLA 
1980).

5. (a) Can the legislature bv appropriate legislative
enactment terminate the AHFC taxable bond program?

The legislature may by appropriate legislative enactment 
terminate the AHFC taxable bond program. This program is generally 
established under AS 18.56.098(a). While AHFC has the authority 
to adopt regulations implementing the taxable! bond program, it 
cannot unilaterally terminate the program without appropriate 
legislative enactment.
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5. (b) £ao tfce legislature bv appropriate legislative
finastssnt terminate the AHFC tax-exempt bond
PJ.pq r .flm ?

The legislature may by appropriate legislative enactment
terminate the tax-exempt bond program. The AHFC tax-exempt bond 
program is likewise referenced in AS 18.56.098 and it would
likewise seem that AHFC is without the power to unilaterally
terminate the program without appropriate legislative enactment.

5. (c) Can the legislature bv appropriate legislative
enactment terminate the tax-exempt veterans mortgage 
bond program?

The legislature may by appropriate legislative enactment
terminate the tax-exempt veterans mortgage bond program.

We note that in 1982 article IX, section 8, of the Alaska 
Constitution was amended to permit the issuance of state debt 
(general obligations) authorized by law for housing loans for
veterans. However, state statutes authorize and create the tax- 
exempt veterans mortgage bonds program (AS 18.56.098(g) and AS 
18.56.101). Accordingly, the legislature by appropriate 
legislative enactment may terminate the tax-exempt veterans 
mortgage bond program. Since the program is referenced in the 
state statutes, it would seem AHFC unilaterally is without the 
power to terminate the program without appropriate legislative 
enactment.

i
6. Can specific AHFC programs be removed from AHFC and 

incorporated into a new entity?

Specific AHFC programs may be removed from AHFC and 
incorporated into a new entity by appropriate legislative enactment 
or executive order (see discussion under 1.3. above). The governor 
is without power to transfer programs to a private entity and while 
the legislature may do so by proper legislative enactment, it must 
be for a valid public purpose (see discussion under IV. below).

Again, the rights of bondholders must be considered as to any 
such restructuring. (See discussion under 1.3. above.)

It is relevant to note that in 1981 amendments changed CFAB's 
organic act. Ch. 109, §§ 2 and 3, SLA 1981. The legislature
deleted from former AS 44.81.010(a) the language which stated:
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The bank is a public corporation and government 
instrumentality in the Department of Commerce and 
Economic Development, but also has a legal existence 
independent of and separate from the state.

Also deleted by the 1981 amendments was the language that the 
exercise by the bank of its powers is considered "an essential 
governmental function of the state." The 1981 amendments also 
stated that CFAB employees were not state employees and that CFAB 
directors were not to be reimbursed as though they were members of 
state boards. CFAB is owned by its members. The state owns non­
voting stock which CFAB is obligated to repurchase. AS 44.81.010, 
44.81.220. Thus, although CFAB was created by the state, it will 
ultimately be privately owned. However, the exercise by the bank 
of the powers conferred to it continue to be considered to be for 
a public purpose.

7. What legal constraints are there to modifying the public
corporation status of AHFC so that it functions like a 
private corporation, but still is a state organization?

Generally, the state may not transfer the assets of AHFC other 
than for a valid public purpose.

It would seem that, subject to the rights of bondholders (see 
discussion under 1.3. above), by proper legislative enactment a 
private corporation could be created and all of the stock of the 
private corporation held by the State of Alaska as the sole 
shareholder of the corporation. The assets of AHFC could then be 
transferred to the private corporation. This would seem to be a 
change in form rather than substance in that the new so-called 
"private" corporation would, in effect, still be a public 
corporation and state agency because it would continue to serve a 
public purpose, the directors of the corporation would continue to 
be appointed by the State of Alaska, an annual report would be due 
the State of Alaska as the sole shareholder of the corporation, and 
substantial assets of the corporation would seem to remain 
dedicated to the purposes for which AHFC was established and those 
assets would serve as collateral for outstanding bonds.

Any transfer of outstanding shares to a third party would have 
to be for a valid public purpose and the modification itself 
seemingly would have to also be for a valid public purpose. (See 
discussion under IV.l. below.)

AHFC presently has no responsibility to operate on a self- 
sustaining basis or to yield a profit. It would appear somewhat
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inconsistent with the purposes for which AHFC was organized and 
with the loan subsidy program. It would seem however, that the 
legislature could by proper legislative enactment, simply provide 
for an interest rate subsidy without unjust discrimination and 
otherwise require that AHFC seek to operate on a self-sustaining 
and profit-making basis.

II. TRANSFER OF ASSETS

l. Can-the state legally expropriate funds from AHFC?

AHFC is a state agency (see discussion under I. l. above) 
and is subject to the Executive Budget Act (AS 37.07.010- 
37.07.130). As such AHFC is subject to expropriation of its funds.

We have considered whether the holdings in DeArmond and 
Walker, supra, compel a conclusion that the state is without power 
to expropriate monies from the AHFC revolving loan fund (AS 
18.56.82). We conclude that such cases do not so hold. In 
DeArmond. at 722, the court implicitly held that funds generated 
from the sale of bonds by the Alaska State Development Corporation 
(ASDC) were not public funds in the limited context of considering 
whether the issuance of bonds by ASDC constituted either a transfer 
of public funds in violation of article IX, section 6, of the 
Alaska Constitution or the use of public credit for other than a 
public purpose likewise in violation of such constitutional 
provision. The court held that the issuance of the bonds did not 
constitute the transfer of public funds stating that "it is clear 
enough that .its (ASDC's) objective must be accomplished without the 
use of public funds and state credit." No statement is made by the 
court as to whether the proceeds of the ASDC bonds were either 
funds of the State of Alaska or were subject to expropriation. In 
DeArmond the court did not so state, but apparently was also 
considering article IX, section 8, of the Alaska Constitution. 
That is, whether the bonds of ASDC constituted debts of the state 
within the scope of such provision.

In Walker, the court again considered whether bonds issued by 
the Alaska State Mortgage Association were debts of the state 
within the scope of article IX, section 8, of the Alaska 
Constitution. The Walker court referred to DeArmond as concluding 
that funds realized through the sale of ASDC bonds did not 
constitute debts of the state and that the proceeds of the bonds 
were not public funds. Again, there is no ruling whether the funds 
were funds of the State of Alaska or whether the funds were subject 
to appropriation by the State of Alaska.

While the earlier cases of National Bridges v. Alaska Housing 
Authority. 375 P.2d 696 (Alaska 1962), Aircraft Leasing. Walker.

l-a
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DeArmond. and Dixon, supra, were arguably not completely definitive 
as to the status of AHFC as a state agency, (which arguably, but 
not necessarily might suggest that the funds of AHFC were or were 
not subject to expropriation), the recent CFAB case when compared 
to the earlier referenced rulings, seems to clearly indicate AHFC 
is a state agency. Such status serves to further support the 
conclusion that the funds of AHFC are subject to expropriation by 
the State of Alaska.

AHFC has entered into covenants to replace from its general 
funds any deficiencies in pledged mortgage loan funds, that is to 
draw from the revolving loan fund to maintain collateral at a given 
level to secure outstanding bonds. However, su^h covenants on the 
part of AHFC cannot impede or frustrate the power of the 
legislature and governor to appropriate such funds even though the 
appropriation of such funds may result in a technical violation of 
the covenants by AHFC if it is not otherwise able to maintain such 
levels of collateral.

Such conclusion is required by article IX, section 8, of the 
Alaska Constitution as well as other provisions of the Alaska 
Constitution.

The power to appropriate is vested in the governor and the 
legislature under article IX, section 12, of the Alaska 
Constitution. Section 13 of article IX would be violated if the 
provisions of AHFC covenants as to the potentiaj use of the 
revolving loan fund are held to be paramount over the power of the 
governor and the legislature to appropriate. Section 13 provides 
that no obligation for the payment of money shall be incurred 
except as authorized by law. _____

Article IX, section 7, of the Alaska Constitution should also 
be considered in determining whether the legislature has the power 
to expropriate from the AHFC revolving loan fund. To hold that the 
legislature did not have such power and that the bond covenants of 
AHFC are paramount would in effect permit AHFC to dedicate funds 
in violation of such section to at least the extent that the source 
of the funds could be initially traced to state appropriations.

MK Engineering Co. v. Alaska Power Authority. 662 F.Supp. 303 
(D. Alaska 1986), would also suggest the revolving loan fund was 
subject to expropriation by the state and that a contrary result 
would violate article IX, section 7, of the Alaska Constitution.

While our view is as set forth above, it is simply our view 
as legal technicians. We would recommend that appropriate 
consideration be given to the foreseeable impact or reaction in the
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market place to any expropriation of the AHFC funds and that in 
connection with any such expropriation, consideration also be given 
to adopting specific enabling legislation which might provide 
appropriate assurances to bondholders and protect the future 
marketability of AHFC obligations.

2.• Does AHFC have any legal responsibility to provide a 
££tjy.cn-QD. ..to., the..state?

AHFC has no legal responsibility to provide a return on 
capital to the State of Alaska. AHFC is charged with the public 
purpose of assisting in the provision of housing in certain areas 
and circumstances and is not required to operate on a self- 
sustaining basis. AHFC may not waste its assets, but must apply 
them to the purposes for which it was created.

3. Can the legislature direct AHFC to purchase specific
assets?

The legislature may direct AHFC to purchase specific assets 
so long as there is a valid public purpose served by the purchase 
of such assets.

4. (a) Will an extraction of any, but not substantially
all, unrestricted or unpledged assets from AHFC bv 
the state give rise to a valid claim bv bondholders 

; against the state?

Bondholders would not have a valid claim against; the state by 
virtue of an extraction by the state in the exercise of its powers 
of appropriation of any unrestricted assets from AHFC.

It is our understanding the only state guaranteed bonds which 
have been issued by AHFC are qualified veterans mortgage bonds 
which were authorized by constitutional amendment in 1982. With 
that exception, the bonds issued by AHFC are payable solely from 
the revenue or assets of AHFC and neither the faith and credit nor 
the taxing power of the state is pledged to the payment of such 
bonds (AS 18.56.170).

Some of the indenture covenants and related documents of 
obligation and security may well require AHFC to maintain given 
levels of certain unpledged assets. Accordingly, while bondholders 
may have a valid claim against AHFC due to such extraction, 
depending upon the specific language of the various trust indenture
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covenants, b o n d h o l d e r s  w o u l d  not h a v e  a c l a i m  for s u c h  b r e a c h  of 
c o v e n a n t  a g a i n s t  the state.

4. (b) Will an e x t r a c t i o n  of anv. but not s u b s t a n t i a l l y
all, r e s t r i c t e d  o r  p l e d g e d  a s s e t s  from A H F C  bv the 
s t a t e  g i v e  ri se t o  a v a l i d  c l a i m  b v  b o n d h o l d e r s  
aa a  jps.t._t h g_g,ta-tg?

B o n d h o l d e r s  w o u l d  n o t  h a v e  a v a l i d  c l a i m  a g a i n s t  the S tate  of 
A l a s k a  b y  v i r t u e  of t he e x t r a c t i o n  of a p l e d g e d  a s s e t  from A H F C  by 
the S t a t e  of Alaska.

T h e  a n a l y s i s  u n d e r  I I . 4 . (a) a b o v e  applies. The state has the 
p o w e r  to a p p r o p r i a t e  the funds a n d  a s s e t s  o f  A H F C  d e s p i t e  the fact 
t h a t  the a ss ets m a y  h a v e  b e e n  s p e c i f i c a l l y  p l e d g e d  b y  AHFC. T h e  
e x t r a c t i o n  of a p l e d g e d  a s s e t  by t h e  s t a t e  from A H F C  w o u l d  gi ve 
rise to a v a l i d  c l a i m  a g a i n s t  A H F C  b y  b o n d h o l d e r s  to w h o m  the asset 
had b e e n  pledged. It w o u l d  seem, however, t h a t  this  c l a i m  can be 
s a t i s f i e d  o n l y  to the e x t e n t  of t h e  u n r e s t r i c t e d  a s s e t s  of A H F C  and 
d o e s  n o t  c o n s t i t u t e  a v a l i d  c l a i m  a g a i n s t  t h e  state. T h i s  is not 
to s u g g e s t  t h a t  such an e x t r a c t i o n  w o u l d  n e c e s s a r i l y  be a p r u d e n t  
e n d e a v o r  or w i t h o u t  s i g n i f i c a n t  n e g a t i v e  i m p a c t  on th e future sale 
of b o n d s  b y  t h e  state, its p o l i t i c a l  s u b d i v i s i o n s  o r  AHFC.

4. (c) Will an e x t r a c t i o n  of s u b s t a n t i a l l y  all the a s sets
from A H F C  bv the s tate g i v e  rise to a v a l i d  c l a i m  
bv b o n d h o l d e r s  a g a i n s t  the s t a t e ?

T h e  e x t r a c t i o n  of all or s u b s t a n t i a l l y  all the p l e d g e d  a n d  
u n p l e d g e d  a s s e t s  of A H F C  a w a y  f r o m  A H F C  b y  t h e  S t a t e  of A l a s k a  
w o u l d  g i v e  rise to s u b s t a n t i a l  c l a i m s  b y  b o n d h o l d e r s  a g a i n s t  the 
S t a t e  of A l a s k a  w h i c h  w o u l d  l i k e l y  be upheld.

T h e  A H F C  b o n d i n g  s t a t u t e  s p e c i f i c a l l y  p r o v i d e s  t h a t  t h e  c r e d i t  
of the s t a t e  is not p l e d g e d  as t o  A H F C  b o n d s  e x c e p t  as t o  state 
g u a r a n t e e d  b o n d s  w h i c h  p r e s e n t l y  w o u l d  o n l y  i n c l u d e  t h e  V A  bonds 
d e s c r i b e d  a b o v e  (AS 18.56.170). However, t h e  f i n a n c i a l  s t a t e m e n t s  
of A H F C  i n d i c a t e  t h a t  a s u b s t a n t i a l  p o r t i o n  of its a s s e t s  h a v e  b e e n  
p l e d g e d  as c o l l a t e r a l  f o r  i s s u a n c e  of o u t s t a n d i n g  bonds. Further, 
s t r i n g e n t  c o v e n a n t s  h a v e  b e e n  u n d e r t a k e n  b y  A H F C  as t o  t he 
m a i n t e n a n c e  of c e r t a i n  a s s e t  levels. It w o u l d  l i k e l y  b e  h e l d  th at 
there h a v e  b e e n  at least implicit, if n o t  express, c o n t i n u i n g  
promises, r e p r e s e n t a t i o n s ,  covenants, c on tracts, a n d  u n d e r t a k i n g s  
b y  the S t a t e  of A l a s k a  t h a t  the b u l k  o f  t h e  a s s e t s  o f  A H F C  w o u l d  
r e m a i n  a v a i l a b l e  for r e c o u r s e  b y  b o n d h o l d e r s  a n d  t hat 
b o n d h o l d e r s h a v e  r e l i e d  on same t o  t h e i r  detrim e n t .  Thus, in the 
c o n t e x t  of an e x t r a c t i o n  of all o r  s u b s t a n t i a l l y  all of the a ssets 
of A H F C  b y  the S t a t e  of Alaska, it w o u l d  s e e m  t h a t  b o n d h o l d e r s
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w o u l d  p r e v a i l  in t h e i r  claims a g a i n s t  t h e  s t a t e  at l e a s t  to the 
extent of the a s s e t s  extracted.

5. A r e  t h e r e  anv legal g r o u n d s  for A H F C  t o  compel the state 
to a p p r o p r i a t e  or t r a n s f e r  funds t o  A H F C ?

T h e r e  a r e  no legal g r o u n d s  for A H F C  t o  c o m p e l  t h e  s t a t e  to 
a p p r o p r i a t e  or t r a n s f e r  funds t o  M F C .  A H F C  is a s t a t e  a g e n c y  (see 
d i s c u s s i o n  u n d e r  1.1. above). It is n o t  a b r a n c h  of g o v e r n m e n t  
such as t h e  j u d i c i a r y  w h i c h  m i g h t  in a p p r o p r i a t e  c i r c u m s t a n c e s  
compel the a p p r o p r i a t i o n  to it oi: funds.

6. If AHFC. p u r s u a n t  t o  l e g i s l a t i v e  enactment, p u r c h a s e s
loans from the H A D  program, is t h e  a p p l i c a t i o n  of 
pa y m e n t s  of princ i p a l  and i n t e r e s t  r e c e i v e d  o n  such loans 
r e s t r i c t e d  to m a k i n g  f uture H A D  l o a n s ?

A H F C  c o u l d  not u n i l a t e r a l l y  a p p l y  p a y m e n t  of p r i n c i p a l  and 
interest on H o u s i n g  A s s i s t a n c e  L o a n  F u n d  (HAD) l o a n s  t o  o t h e r  than 
the p u r p o s e s  set forth in AS 1 8 . 5 6.210 (10). S u c h  p u r p o s e s  are to 
make f u r t h e r  H A D  loans in a c c o r d a n c e  w i t h  H A D  l o a n  c r i t e r i a  as they 
existed on J u n e  10, 1988.

Th e  l e g i s l a t u r e  and g o v e r n o r  c o u l d  a p p r o p r i a t e  s u c h  p a y m e n t s  
of p r i n c i p a l  and income to o t h e r  p u r p oses . F u r t h e r  l e g i s l a t i v e  
en a c t m e n t  c o u l d  r e m o v e  the r e s t r i c t i o n  cn A H F C  t o  m a k e  such 
ap p l i c a t i o n s  of p a y m e n t s  of p r i n c i p a l  and i n t e r e s t  on H A D  loans.

III. S U B S I D Y

1. If the interest r e d u c t i o n  s u b s i d y  is l e g i s l a t i v e l y  
e l i m i n a t e d  as of J u n e  30. 1990. c a n  the p r o c e e d s  of bo n d s  
sold p r i o r  to this d a t e  b e  u s e d  t o  f i n a n c e  loans u n d e r  
t h e  n e w  l e g i s l a t i o n ?

T h e  p r o c e e d s  of b o n d s  i ss ued p r i o r  t o  J u n e  30, 1990 m a y  by 
a p p r o p r i a t e  l e g i s l a t i v e  e n a c t m e n t  b e  d i r e c t e d  t o  b e  a p p l i e d  to 
finance loans u n d e r  t h e  n e w  l e gis lation. S u c h  appl ic a t i o n ,  
however, m a y  be a t e c h n i c a l  b r e a c h  of o u t s t a n d i n g  b o n d  indentures. 
Co n s e n t  of b o n d h o l d e r s  s h o u l d  b e  s o u g h t  t o  a v o i d  s u c h  a c h a l l e n g e  
and w o u l d  s e e m  likely o b t a i n a b l e  as t h e  e l i m i n a t i o n  of t h e  s u b s i d y  
w ould a p p e a r  to f u rt her e n h a n c e  t h e  e c o n o m i c  v i a b i l i t y  of A H F C  and 
the bond p r o g r a m s  involved.
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2. Can A H F C  c hange the e n q i , b i l l £ y ^ s q u i r e m e n t 3 _ f _ P r  loans 
m a d e  from bond, proceeds, if t h e  b o n d s . a r e  a l r e a d y  s o l d ?

W h e t h e r  A H F C  can s u b s e q u e n t l y  c h a n g e  the e l i g i b i l i t y  
r e q u i r e m e n t s  for loans m a d e  from b o n d  p r o c e e d s  w o u l d  d e p e n d  on the 
bond c o v e n a n t s  set forth w i t h i n  e a c h  p a r t i c u l a r  indenture. 
C h a n g i n g  a n  e l i g i b i l i t y  r e q u i r e m e n t  s u b s e q u e n t  to the sale of a 
p a r t i c u l a r  issue of b o n d s  may be a t e c h n i c a l  b reach of the 
p a r t i c u l a r  b o n d  indenture. C o n sent of b o n d h o l d e r s  s h o u l d  be s ought 
and a g a i n  w o u l d  s e e m  likely o b t a i n a b l e  if the e l i g i b i l i t y  
r e q u i r e m e n t s  w e r e  made more f i nanc ially stringent.

3. A r e  there legal c o n s t r a i n t s   d i s c o n t i nu i n g ., or
d i m i n i s h i n g  the interest r a t e — s u b s i d y .. by__ a p p r o p r i a t e  
l egislative  e n a c t m e n t ?

It is u n l i k e l y  any succe ssful c o n s t i t u t i o n a l  c h a l l e n g e  could 
be m a d e  to l e g i s l a t i o n  p r o s p e c t i v e l y  d i s c o n t i n u i n g  or d i m i n i s h i n g  
the i n t e r e s t  rate s u b s i d y  on new loans. Su ch l e g i s l a t i o n  could 
p o s s i b l y  r e s u l t  in a c o n s t i t u t i o n a l  c h a l l e n g e  b e i n g  b r o u g h t  on the 
basis that su ch l e g i s l a t i o n  v i o l a t e d  e i t h e r  the equal p r o t e c t i o n  
or due p r o c e s s  c l a u s e s  of the U n i t e d  S tat es and Alaska 
Consti t u t i o n s .

Equal P r o t e c t i o n .

T h e  g u a r a n t e e  of e q u a l i t y  of t r e a t m e n t  p r o h i b i t s  l e g i s l a t i o n  
wh i c h  d e n i e s  to one g r o u p  of p e r s o n s  t h e  e n j o y m e n t  of c e r t a i n  
r ights w h i c h  are a f f o r d e d  to a n o t h e r  group, if w h e n  c o n s i d e r i n g  the 
p u r p o s e  of t h e  legislation, t h e r e  is no r e a s o n a b l e  b a s i s  for the 
dispar ity. L e e q e  v. M a r t i n . 379 P . 2d 447, 452 (Alaska 1963).

It d o e s  n o t  a p p e a r  that c h a n g i n g  t h e  i n t e r e s t  rate s u b s i d y  
w o u l d  r e s u l t  in a n y  c l a s s i f i c a t i o n  of p e r s o n s  into s e p a r a t e  groups.

Eq u a l  p r o t e c t i o n  c laims u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  are 
m e a s u r e d  b y  a d i f f e r e n t  t e s t  t h a n  equal p r o t e c t i o n  c l a i m s  u n d e r  the 
U n i t e d  S t a t e s  Constitution.  State v. E r i c k s o n . 574 P . 2d 1 (Alaska 
1978) . In t h e  c o u r s e  of our  r e s e a r c h  w e  h a v e  e x a m i n e d  p o s s i b l e  
equal p r o t e c t i o n  c l a i m s  u n d e r  b o t h  th e U n i t e d  S t a t e s  a n d  A l a s k a  
C o n s t i t u t i o n s .  However, as it is o u r  v i e w  t h a t  d i s c o n t i n u i n g  or 
d i m i n i s h i n g  t h e  i n t e r e s t  rate s u b s i d y  w i l l  n o t  r e s u l t  in a 
c l a s s i f i c a t i o n  of persons, w e  a re not in this o p i n i o n  p r o v i d i n g  
f u r t h e r  a n a l y s i s  of equal p r o t e c t i o n  rulings.
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Due P r o c e s s .

P r o c e d u r a l  due p r o c e s s  (notice a n d  an o p p o r t u n i t y  t o  b e  heard) 
m a y  be d u e  to individuals  w h o  h a v e  l o a n  a p p l i c a t i o n s  p e n d i n g  w i t h  
A H F C  at t h e  t i m e  of t h e  e f f e c t i v e  d a t e  of a n y  l e g i s l a t i o n  
d i s c o n t i n u i n g  or d i m i n i s h i n g  the i n t e r e s t  r a t e  subsidy. T h i s  issue 
c a n  b e  a v o i d e d  b y  m a k i n g  t h e  n e w  l e g i s l a t i o n  a p p l i c a b l e  o n l y  to 
loan a p p l i c a t i o n s  r e c e i v e d  a f t e r  a g i v e n  date.

A s s u m i n g  t h e  issue is n o t  avoided, in o r d e r  for p r o c e d u r a l  due 
p r o c e s s  p r o t e c t i o n  to apply, t h e r e  m u s t  b e  s t a t e  a c t i o n  and the 
d e p r i v a t i o n  of an individual i n t e r e s t  of s u f f i c i e n t  i m p o r t a n c e  to 
w a r r a n t  c o n s t i t u t i o n a l  protection. N i c h o l s  v. E c k e r t . 504 P . 2d 
1359, 1362 (Alaska 1973). It is h i g h l y  q u e s t i o n a b l e  w h e t h e r  the 
i n t e r e s t  of one w h o  has a loan a p p l i c a t i o n  p e n d i n g  is s u f f i c i e n t  
to r e q u i r e  p r o c e d u r a l  due process.

A  p r o p e r t y  i n t erest invokes d u e  p r o c e s s  s a f e g u a r d s  w h e r e a s  a 
"mere e x p e c t a n c y "  h a s  b e e n  h e l d  n o t  e n t i t l e d  to d u e  p r o c e s s  
p rotection.  E s t a t e  of M i n e r  v. C o m m e r c i a l  F i s h e r i e s  Entry 
C o m m i s s i o n . 635 P . 2d 827, 829-30 (Alaska 1981).

In E s t a t e  of M i n e r , t he A l a s k a  S u p r e m e  C o u r t  d e t e r m i n e d  the 
L p p l i c a n t ' s  i n t erest u n d e r  t h e  s c heme of t h e  L i m i t e d  E n t r y  A c t  (AS 
16.43. 010- 1 6 . 4 3 . 9 9 0 )  r e p r e s e n t e d  a p r o p e r t y  i n t e r e s t  e n t i t l e d  to 
due p r o c e s s  pro tection. In so h o l d i n g  the c o u r t  c l e a r l y  s t a t e d  t h a t  
not e v e r y  a p p l i c a t i o n  for a sta te b e n e f i t  r e p r e s e n t s  a p r o p e r t y  
inter e s t  e n t i t l e d  to due p r o c e s s  p r o t e c t i o n .  Id. at 831.

In State. D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  v. U n i v e r s a l  
E d u c a t i o n  S o c i e t y . 583 P . 2d 806, 809 (Alaska 1978), t h e  A l a s k a
S u p r e m e  C o u r t  d e t e r m i n e d  t h a t  an a p p l i c a t i o n  for a m i n i n g  l e a s e  was 
not a p r o p e r t y  i n t e r e s t  e n t i t l e d  to d u e  p r o c e s s  safeguards.

Seemingl y, a loan a p p l i c a t i o n  w o u l d  b e  m o r e  a c c u r a t e l y  
c h a r a c t e r i z e d  as a "mere e x p e c t a n c y "  as o p p o s e d  to a v e s t e d  
p r o p e r t y  r i g h t  and a loan a p p l i c a n t  w o u l d  n o t  t h e r e f o r e  b e  e n t i t l e d  
to d u e  p r o c e s s  s a f e g u a r d s  w i t h  r e s p e c t  t o  a loan  a p p l i c a t i o n .

Pr o c e d u r a l  d u e  p r o c e s s  r e q u i r e s  n o t i c e  a n d  an o p p o r t u n i t y  to 
be heard. N o t i c e  must be r e a s o n a b l y  c a l c u l a t e d  u n d e r  all 
c i r c u m s t a n c e s  to a p p r i s e  the i n d i v i d u a l  of t h e  p e n d e n c y  of the 
d e p r i v a t i o n  and to a f ford an o p p o r t u n i t y  t o  p r e s e n t  objections. 
A g u c h a k  v, M o n t g o m e r y  W a r d  C o . . 520 P . 2d 1352, 1356 (Alaska 1974).

In d e t e r m i n i n g  w h a t  p r o c e d u r a l  d u e  process, if any, s h o u l d  be 
a f f o r d e d  c o n c e r n i n g  c h a n g e  in the i n t e r e s t  r a t e  subsidy, 
c o n s i d e r a t i o n s  s h o u l d  incl ude l e g i s l a t i v e  n o t i c e  and. h e a r i n g s  as
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to the l e g i s l a t i o n  chang i n g  th e subsidy, whether, and to w h a t  
extent, A H F C  has in the p a s t  u n d e r t a k e n  to i n f o r m  t h e  p u b l i c  of the 
s t a t u t e  and its r e q u i r e m e n t s  and p a s t  c h a n g e s  in i n t e r e s t  rate 
subsidies.

4. W h a t  legall y needs to b e  done to i m p l e m e n t  a c h a n g e  in 
t h e  interest rate s u b s i d y ?

T h e  i n t e r e s t  rate s u b sidy c h a n g e  w o u l d  n e e d  t o  be i m p l e m e n t e d  
by a p p r o p r i a t e  e n a c t m e n t  b y  the legislature.

5. Is A H F C  an u n l a w f u l  m o n o p o l y  in r e s t r a i n t  of trade 
b e c a u s e  of its m a r k e t  p o s i t i o n ?

A H F C  is an a gency of the State  of Alaska. (See d i s c u s s i o n  
u n d e r  1.1.) Accor dingly, its acts a n d  c o n d u c t  m u s t  be v i e w e d  as 
acts of the S t a t e  of Alaska. T h e  S h e r m a n  A n t i t r u s t  A c t  w a s  not 
i n t e n d e d  t o  r e s t r a i n  a state or its o f f i c e r s  from a c t i v i t i e s  
d i r e c t e d  by the state legislature. See P a r k e r  v. B r o w n . 317 U.S. 
341, 63 S.ct. 307, 87 L.Ed 315 (1943). Th e acts of A H F C  in
p u r c h a s i n g  h o m e  m o r t g a g e s  and in a s s i s t i n g  in t h e  p r o v i s i o n  of 
h o u s i n g  for r e s i d e n t s  of t h e  S t a t e  of A l a s k a  is an act of 
g o v e r n m e n t  and a c c o r d i n g l y  the m a r k e t  p o s i t i o n  r e s u l t i n g  from su ch 
acts is not an unlaw f u l  m o n o p o l y  in r e s t r a i n t  of trade.

IV. C H A N G E  O F  O W N E R S H I P

1. A r e  t h e r e  anv legal c o n s t r a i n t s  to;

(a) • A H F C  issuing and s e l l i n g  c o m m o n  s t o c k  in AHFC.
t h e r e b y  t r a n s f e r r i n g  100% of o w n e r s h i p  and control 
of A H F C  to a p r i v a t e  p a r t y ?

(b) A H F C  s e l l i n g  all a s s e t s?

(c) A H F C  s e l l i n g  its R E O  d i s p o s i t i o n  o p e r a t i o n  t o  a 
p r i v a t e  p a r t y ?

If t h e r e  is no v a l i d  p u b l i c  p u r p o s e  s e r v e d  in s e l l i n g  A H F C  in 
its e n t i r e t y  o r  s e lling all of the a s s e t s  of AHFC, t h e n  such 
t r a n s f e r  c o u l d  b e  s u b j e c t  to c o n s t i t u t i o n a l  c h a l l e n g e  on t h e  basis  
t h a t  it v i o l a t e s  t h e  A l a s k a  c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  
t r a n s f e r r i n g  p u b l i c  property.

A  c o n s t i t u t i o n a l  c h a l l e n g e  m i g h t  be b r o u g h t  a g a i n s t  
l e g i s l a t i o n  t r a n s f e r r i n g  A H F C  to the p r i v a t e  s e c t o r  t h r o u g h  e i t h e r
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a d i r e c t  t r a n s f e r  of a s s e t s  or t h r o u g h  a s p i n o f f  of A H F C  to a third 
p a r t y  as a p r i v a t e  corporation. S u c h  a c t i o n  a r g u a b l y  c o n s t i t u t e s  
a t r a n s f e r  of p u b l i c  p r o p e r t y  in v i o l a t i o n  of a r t i c l e  IX, s e c t i o n  
6, o f  t h e  A l a s k a  Constitution. T h i s  p r o v i s i o n  of the A laska 
C o n s t i t u t i o n  p r o h i b i t s  t r a n s f e r r i n g  p u b l i c  p r o p e r t y  e x c e p t  for a 
p u b l i c  purpose.

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  s t a t e d  t h a t  t h e  t e r m  "public 
p u r p o s e "  is a c o ncept w h i c h  w i l l  c h a n g e  as c h a n g i n g  c o n d i t i o n s  
cr e a t e  c h a n g i n g  p u b l i c  needs. D e A r m o n d  v. A l a s k a  S t a t e  D e v e l o p m e n t  
C o r p o r a t i o n . 376 P . 2d 717, 721 (Alaska 1962). W h e t h e r  a p u b l i c  
p u r p o s e  is b e i n g  s e r v e d  m u s t  b e  d e c i d e d  in t h e  l i g h t  of the 
p a r t i c u l a r  facts and c i r c u m s t a n c e s  of e a c h  case. M o s t  c ourts
look t o  the e n t i r e  factual and g o v e r n m e n t a l  c o n t e x t  to d e t e r m i n e  
w h e t h e r  a p l a n  of a c t i o n  se rves a p u b l i c  purpose. T h e  A l a s k a  
S u p r e m e  C o u r t  g e n e r a l l y  d e f e r s  to t h e  l e g i s l a t u r e ' s  j u d g m e n t  as to 
wh a t  c o n s t i t u t e s  a p u b l i c  purpose. Comtec. Inc. v. M u n i c i p a l i t y  
of A n c h o r a g e . 710 P . 2d 1004, 1005 (Alaska 1 C 8 5 ) . T h e  A l aska
S u p r e m e  C o u r t  has s tated it is n o t  l i k e l y  to s t r i k e  down a plan 
be c a u s e  it doe s n o t  s e r v e  a p u b l i c  p u r p o s e  u n l e s s  the p l a n  is 
p l a i n l y  foolhardy, or if it a m o u n t e d  t o  t h e  p l e d g i n g  of c r e d i t  or 
the g i v i n g  a w a y  of a ssets w i t h o u t  a n y  c o r r e s p o n d i n g  d i s c e r n i b l e  
benefit. W r i g h t  v. Citv of P a l m e r . 468 P . 2d 326, 331 (Alaska
1970). In Lien v. Citv of K e t c h i k a n . 383 P . 2d 721 (Alaska 1963), 
the A l a s k a  S u p r e m e  C o u r t  d e t e r m i n e d  t h a t  t h e  p u r p o s e  of a hos pital 
did n o t  b e c o m e  n o n - p u b l i c  s imply b e c a u s e  t h e  c i t y  l e a s e d  it to a 
p r i v a t e  organiz ation. T h e  c o u r t  found t h a t  the use of the p u bl ic 
h o s p i t a l  w o u l d  n o t  be c h a n g e d  by t h e  l e a s e  and the p u b l i c  p u rpose  
would t h e r e f o r e  c o n t i n u e  t o  b e  served.

In the p r e s e n t - situation, t h e r e  is a r g u a b l y  a p u b l i c  p u rpose 
served in s e l l i n g  any A H F C  a ssets w h i c h  are c a u s i n g  e i t h e r  a 
n e g a t i v e  c a s h  flow to A H F C  a n d / o r  an u n d u e  financi al b u r d e n  on 
AHFC. It w o u l d  seem a p u b l i c  p u r p o s e  m a y  b e  s e rv ed in s e l l i n g  the 
REO d i s p o s i t i o n  o p e r a t i o n  in o r d e r  to a l l o w  A H F C  to e l i m i n a t e  the 
financial b u r d e n  of h o l d i n g  and m a i n t a i n i n g  t h e  REOs.

U n d e r  o u t s t a n d i n g  b o n d  indenture s t h e  R E O s  w i l l  be found to 
be c o l l a t e r a l  for o u t s t a n d i n g  bonds. A c c ordi ngly, c o n s e n t  of 
b o n d h o l d e r s  should be s o u g h t  as t o  A H F C  s e l l i n g  t h e  REO 
disposition.

A  s a l e  of the R E O  d i s p o s i t i o n  o p e r a t i o n  m i g h t  b e  st ruct u r e d  
in terms of e i t h e r  s u b s t i t u t i o n  of c o l l a t e r a l  for o u t s t a n d i n g  bonds 
or t r a n s f e r  of REOs to a thi rd p a r t y  for a d m i n i s t r a t i o n  and 
s e r v i c i n g  w i t h  the colla t e r a l  r ights of the b o n d h o l d e r s  in the REOs 
continuing. In e i t h e r  of such forms t h e  t r a n s f e r  m a y  further
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e n h a n c e  t h e  e c o n o m i c  v i a b i l i t y  o f  A H F C  thus s u g g e s t i n g  t h e  c o n s e n t  
of b o n d h o l d e r s  m a y  be obtainable.

If, however, a sale of t h e  R E O  d i s p o s i t i o n  t o g e t h e r  w i t h  a 
ch a n g e  in the i n t e rest s u b s i d y  a l l o w e d  A H F C  to o p e r a t e  p rofitably,  
then a sale of A H F C  to t h e  p r i v a t e  s e c t o r  c o u l d  b e  c o n s i d e r e d  to 
be in v i o l a t i o n  of a r t i c l e  IX, s e c t i o n  6, on t h e  b a s i s  t h a t  t h e r e  
is no v a l i d  p u b l i c  p u r p o s e  s e r v e d  in s e l l i n g  a p r o f i t a b l e  p u b l i c  
asset.

A f f o r d a b l e  h o u s i n g  b e i n g  a v a i l a b l e  to l o w e r  income c i t i z e n s  
of t h e  s t a t e  is a l e g i s l a t i v e  o b j e c t i v e  of AHFC. T h e r e  is a 
q u e s t i o n  of w h e t h e r  t h i s  p u b l i c  p u r p o s e  of A H F C  w o u l d  c o n t i n u e  to 
be s e r v e d  if A H F C  w a s  p r i v a t e l y  owned. R e l i e f  and s u p p o r t  of the 
p o o r  has  b e e n  r e c o g n i z e d  as an o b l i g a t i o n  a n d  a p u b l i c  p u r p o s e  of 
the govern ment. S u b e r . s u p r a , at 552. S e e m i n g l y  t h e r e  w o u l d  be 
no o b l i g a t i o n  b y  a p r i v a t e  e n t i t y  to m a i n t a i n  such a p u b l i c  p u r p o s e  
u n l e s s  terms and c o n d i t i o n s  o f  a t r a n s f e r  w e r e  i m p o s e d  w h i c h  
r e q u i r e d  the p r i v a t e  owner t o  c o n t i n u e  the p u b l i c  p u r p o s e  
o b j e c t i v e s  of AHFC. S u c h  t e r m s  a n d  c o n d i t i o n s  w o u l d  s e e m  to 
s i g n i f i c a n t l y  i mpa ct t h e  v a l u e  o f  t h e  a srets th us t r a n s f e r r e d  f r o m  
AHFC.

1. A r e  t h e r e  a n y  legal c o n s t r a i n t s  to:

(d) A H F C  s e l l i n g  loans within., a j3ond_ p r o g r a m ,  i . e . ,
w h e r e  loans h a v e  b e e n  p l e d g e d  as collateral, or

(e) A H F C  s e l l i n g  a loan n o t  u s e d  as c o l l a t e r a l  for a 
sp e c  if j.c _ l 0 3 .n_P .r_0 g.ram?

A  s a m p l e  r e v i e w  of o u t s t a n d i n g  b o n d  i n d e n t u r e s  i n d i c a t e s  loans 
w i t h i n  a b o n d  p r o g r a m  h a v e  b e e n  p l e d g e d  as c o l l a t e r a l  for p a y m e n t  
of t h e  o u t s t a n d i n g  bonds. A c c o r d i n g l y ,  su ch loans m a y  n o t  b e  s o l d  
w i t h o u t  a v i o l a t i o n  of the i n d e n t u r e  covenants. T o  a v o i d  a b r e a c h  
of t h e  c o v e n a n t s  t h e  c o n s e n t  o f  t h e  b o n d h o l d e r s  for w h i c h  t h e  loan 
is c o l l a t e r a l  s h o u l d  b e  obtained.

Th e  st ate h a s  the p o w e r  t o  sell su ch a loan, s u b j e c t  tr, 
c o n s t i t u t i o n a l  issues as to t h e  p u b l i c  p u r p o s e  (see d i s c u s s i o n  
u n d e r  I V . 1 . (a), (b) and (c) above) b u t  t h e  s a l e  m a y  c o n s t i t u t e  a
b r e a c h  of the r e l a t e d  i n d e n t u r e  covenants.

If a loan h a s  n o t  b e e n  u s e d  as collateral, t h e  legal 
c o n s t r a i n t s  as t o  its s a l e  are t he i s s u e s  of t h e  t r a n s f e r  of p u b l i c  
p r o p e r t y  o n l y  for a p u b l i c  p u r p o s e  (see d i s c u s s i o n  u n d e r  I V . 1 . (a),
(b) a n d  (c) above) a n d  the p o s s i b l e  v i o l a t i o n  of i n d e n t u r e
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co v e n a n t s  r e q u i r i n g  c e rtain levels of s p e c i f i c  a ssets b e  m a i n t a i n e d  
by AHFC.

2. A r e  t h e r e  anv legal c o n s t r a i n t s  t o  A H F C  e n t e r i n g  into a

S e r i o u s  c o n s t i t u t i o n a l  issues are r a i s e d  b y  t h e  p o s s i b i l i t y  
of A H F C  e n t e r i n g  into a partnership.

It is q u e s t i o n a b l e  w h e t h e r  the f o r m a t i o n  of a p a r t n e r s h i p  with 
A H F C  w o u l d  be for a v a l i d  p u b l i c  p u r p o s e  as p r e s u m a b l y  other 
p r i v a t e  p a r t i e s  w o u l d  h a v e  p a r t n e r s h i p  inter ests o r  interes ts in 
the assets t r a n s f e r r e d  to the partnership. Further, c o n t r a c t s  and 
debts i n c u r r e d  by the p a r t n e r s h i p  w o u l d  a r g u a b l y  seem  to v i o l a t e  
a r t i c l e  IX, s e ction 12, of the A l a s k a  C o n s t i t u t i o n  w h i c h  v e s t s  the 
p o w e r  to a p p r o p r i a t e  in t h e  legi sl a t u r e  and in t h e  governor. 
Additi onally, it w o u l d  s e e m  the t r a n s f e r  of as sets to a pa r t n e r s h i p  
by A H F C  w o u l d  v i o l a t e  a r tic le IX, s e c t i o n  7, of t h e  Alaska 
C o n s t i t u t i o n  w h i c h  p r o h i b i t s  the d e d i c a t i o n  of funds.

Mo r e  pragmat ically, it is q u e s t i o n a b l e  w h e t h e r  the S t a t e  of 
A l a s k a  as a g o v e r n m e n t a l  u n i t  m a y  e n t e r  into a partnership. The 
U n i f o r m  P a r t n e r s h i p  A c t  as a d o p t e d  in A l a s k a  d e f i n e s  a p a r t n e r s h i p  
as "an a s s o c i a t i o n  of t w o  or m o r e  p e r s o n s  to c a r r y  on as co-owner s 
a b u s i n e s s  for profit." AS 32.05.010. F o r  the p u r p o s e s  of the 
U n i f o r m  P a r t n e r s h i p  Act, a p e r s o n  is d e f i n e d  in A S  32.05.420(5) as 
i n c l uding "individuals, partnersh ips, c o r p o r a t i o n s  and 
associ a t i o n s ?  . . . ." T h e  S t a t e  of A l a s k a  is n e i t h e r  an
individual, a partnership, a corporation, n o r  an association. At 
least one state, however, has e x p a n d e d  the d e f i n i t i o n  of p erson 
w i t h  r e f e r e n c e  to w h a t  e n t ities  m a y  b e  p a r t n e r s  to i n c l ude a form 
of at lea st a q u a s i - g o v e r n m e n t a l  unit. T h e  State o f  O r e g o n  
include s " h o u s i n g  a u t horities" in the d e f i n i t i o n  of "person". ORS 
68.020(3).

W e  are p l e a s e d  to h a v e  been e n g a g e d  on this matter.

p a r t n e r s h i p ?

V e r y  t r u l y  yours

DELANEY, WILES, HAYES, 
R E I T M A N  & BRUBAKER. INC

Rayijj&md E. Plummer, J r
R E P : j a f
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H o n o r a b l e  A l b e r t  P. Adams 
A l a s k a  H o u s e  of R e p r e s e n t a t i v e s  
P o u c h  V
Juneau, A K  99811

Re: A p p r o p r i a t i o n  of A H F C  assets
Our file: 366-479-85

Dear R e p r e s e n t a t i v e  A d a m s :

B y  letter of A p r i l  24, 1985, w e  a d d r e s s e d  w h e t h e r  the 
legisl a t u r e  m a y  a p p r o p r i a t e  u n r e s t r i c t e d  assets of the A l a s k a  
h o u s i n g  finance r e v o l v i n g  fund (AS 18.56.082). W h i l e  w e  advised 
that it is li kely that the legislature does enj oy the p r erogativ e 
to a p p r o p r i a t e  these assets, we r e c o m m e n d e d  that the legislature 
consid er a d o p t i o n  of an amen dment to AS 18.56 w h i c h  clarifies the 
l e g i slatu re's s u b s t a n t i v e  a u t h o r i t y  to do so. P u r suant to your 
r e c e n t  request, w e  a t t a c h  a p r o p o s e d  a m e n d m e n t  to AS 18.56.089.

W h i l e  the p r o p o s e d  a m e n dme nt to A S  18.56 provides p r o­
spective clarification, w e  r e c o gnize that it w o u l d  ha ve no b e a r­
ing o n  an a p p r o p r i a t i o n  e n a c t e d  during the imme diate s e ssion of 
the legislature. If an a p p r o p r i a t i o n  of assets of the r evol v i n g  
fund is a d o p t e d  this year, w e  p r o pose that it be a c c o m p a n i e d  by 
the f o l l o w i n g  effecti ve date clause:

* Sec. _. This A c t  takes e f fec t on the date
that the b o a r d  of directors of the A l a s k a  H o using
F i n a n c e  C o r p o r a t i o n  adopts a r e s o l u t i o n  w h i c h  p r o­
vides that there exists a surplus o f  at least
$ _______  in the A l a s k a  h o u s i n g  finance re-
v o l v i n g  f u n d  (AS 18.56.082) a n d  that the amount of
$ ____ ______  is a vailable for a p p r o p r i a t i o n  b y
the legislature.

03-CSLH


