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w ill include a one year, a two year, a three year and two four 
term s.

0 .  WHO MAY NOT SERVE ON THE CITIZEN’S OVERSIGHT

>Elected officials or any federal, state or municipal 
em ployees or contractors directly or indirectly involved in 
the oversight or regulation o f the oil industry.

>O il industry em ployees or any contractors or
subcontractors to the oil industry are prohibited from 
serving on the Citizen's Oversight Council.

0 .  WHO APPOINTS MEMBERS OF THE CITIZEN'S OVERSIGHT
COUNCIL?.

>M embers are appointed by the Legislative Council, a
permanent, joint House/Senate Com m ittee of the Alaska
State Legislature.

0 .  WHAT AUTHORITY DOES THE CITIZEN'S OVERSIGHT 
COUNCIL HAVE?

>The Council has an advisory role in state government. 
There are seven specific directives to the. Council in the 
enabling legislation. They all direct the Council to assess the 
risks o f oil and hazardous substance spills in Alaska, to make 
that information known and to recommend action on the part 
o f the responsible agencies.

>The Council has the power to conduct investigations, 
subpoena w itnesses and require the production of files, 
books and papers necessary for the proper conduct of  
in v e st ig a tio n s .

>The Council is to serve as a coordinating group for 
other citizen groups in Alaska.



0 . ARE THE CITIZEN'S OVERSIGHT COUNCIL MEMBERS PAID?

>No. The Council budget includes money only for travel 
and expenses for the members.

O. HOW MUCH TIME WILL MEMBERS HAVE TO DEVOTE TO 
THE COUNCIL?

>There is no set amount of time that must be devoted 
to the Council. However, the Legislative Council is looking for 
five citizens who regard the prevention o f releases o f oil and 
other hazardous substances as a serious and important 
matter to the future of Alaska. In a oil dependent state such 
as Alaska, the promotion of prevention w ill be a com plex and 
tim e-con su m in g matter.

The Council w ill probably meet on a regular basis, 
either in person or through the teleconference system .
Public hearings w ill probably be held on an irregular basis. 
The current budget includes money for travel to six  
m eetin g s .

Council members will have the assistance o f  staff. The 
Council budget includes money for two em ployees, an 
administrator and a secretary. More than $100  thousand in 
contractual m oney is available for research projects.
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S p i l l  c o u n c i l  o r g a n i z e d
The Associated Press

JU N E A U  -  F iv e  A las- 
k a n s  h a v e  been  n a m e d  to  a 
new  a d v is o ry  co u n c il th a t  
w ill d e te rm in e  w h e th e r  g o v ­
e rn m e n t agencies a re  p ro p e r ­
ly  re g u la tin g  th e  t r a n s p o r ta ­
tio n  a n d  h a n d lin g  o f  o il a n d  
o th e r  h a z a rd o u s  su b s ta n c e s .

T h e  s ta te  C itiz e n s ' O v e r­
s ig h t C ouncil on  O il a n d  
O th e r  H a z a rd o u s  S u b s ta n c e s  
w as c re a te d  b y  th e  1990 leg ­
is la tu re  in  re sp o n se  to  th e  
E x x o n  V aldez o il s p i l l .

T h e  le g is la tu re  fo u n d  th a t  
" a  p e r v a s iv e  c o n t r ib u t in g  
fa c to r  to  th e  E x x o n  V ald ez  
d is a s te r  w as  th e  c o m p la c e n ­
cy  o f  th e  o i l  i n d u s t r y  an d  
th e  fe d e ra l a n d  s t a t e  ag en ­
c ie s ."  I t  co n c lu d ed  " i t  is 
e s s e n tia l  to  in v o lv e  lo ca l c i t ­
izens to  h e lp  e n su re  c o m p li­
a n c e  w i t h  e n v i r o n m e n t a l  
la w s  a n d  re g u la t io n s .”

T h e  co u n c il w il l  f i le  an  
a n n u a l r e p o r t  w i th  th a  le g is ­
la tu r e  a n d  g o v e rn o r  a sse s s ­
in g  th e  p e rfo rm a n c e  o f  s ta te  
a n d  fe d e ra l  ag e n c ie s  a n d  rec- 
o m m e n d in (rc h a n g e s  in  la w s  
a n d  p ro c e d u re *  to  im p ro v e  
e n v iro n m e n ta l  s a fe ty .

I ts  m e m b e rs  w e re  re c e n tly  
a p p o in te d  b y  th e  L e g is la t iv e  
C ouncil, th e  p a n e l o f  la w ­
m a k e rs  t h a t  h a n d le s  le g is la ­
tiv e  b u s in e ss  b e tw e e n  ses­
s io n s. T h e  m e m b e rs  a re :

• L a o  H a n n a n , a  r e t i r e d  
e n g in e e r in g  te c h n ic ia n  w ith  
th e  U .S . A ir  F o rce  in  A n ­

ch o rag e .
• J o h n  H . L u ck in g  J r . ,  a 

s e rg e a n t w ith  th e  U n a la sk a  
p o lice  force.

• H a r ry  R. B ad e r, a n  a s ­
s i s ta n t  p ro fe s so r  of n a tu r a l  
re so u rc e s  m a n a g e m e n t a t  th e  
U n iv e r s i ty  of. A la sk a  F a i r ­
b a n k s .

• G a ry  K o m p k o ff , a  co m ­
m e rc ia l f is h e rm a n  an d  v il­
la g e  co u n c il p re s id e n t in  Ta- 
t i t le k .

• K a th r y n  L.’. K in n e a r  o f  
K o d ia k , a  n a t io n a l  b o ard , 
m e m b e r  e rf  t h e  W ora»*.rs 
F ish e rie s -  N e tw o rk .

T h e  c o u b r i l  p la n s  to  'h e ld ' 
i ts  f i r s t  o rg a n iz a tio n a l m e e t­
in g  W ed n esd ay  in  A n c h o m g e  
a t  th e  L e g is la tiv e  In fo rm a ­
tio n  O ffice ..
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S ta te m e n t c o n c e r n in g  th e  propoaod  a d o p t io n  o f  th e  P a c i f i c  
O cean R e so u r c e s  Compact by SB 102 & HB 135

The S o u t h e a s t  A l a s k a  Pe t r o l e um R e s o u r c e  O r g a n i z a t i o n ,  SEAPRO, 
i s  a r e c e n t l y  formed c o o p e r a t i v e  o r g a n i z a t i o n  r e p r e s e n t i n g  
s e v e r a l  o i l  t r a n s p o r t e r s ,  o i l  t e r m i n a l s ,  and bul k  o i l  u s e r s  
who do b u s i n e s s  in t he  S o u t h e a s t  A l a s k a  r e g i o n .  Our a r e a  o f  
o p e r a t i o n  i s  from Di xon En t r a n c e  to Y a k u t a t ,  and our 
h e a d q u a r t e r s  o f f i c e  i s  l o c a t e d  i n  Ke t c h i k a n .  The p u r p o s e  of  
the o r g a n i z a t i o n  i s  to enhance  t he  r e g i o n a l  i n d u s t r y ’ s 
a b i l i t y  t o  r e s pond to  o i l  s p i l l s  whi ch  may o c c ur  in t h i s  
a r e a ,  e s p e c i a l l y  any s p i l l  whi ch may be g r e a t e r  than the  
c a p a c i t y  o f  any one member to  c o n t r o l  and c l e a n  up.
C u r r e n t l y  SEAPRO o p e r a t e s  as  an i n f o r m a t i o n  network b e t we e n  
member c o mp a n i e s ,  o t h e r  r e g i o n a l  c o mp a n i e s ,  government  
a g e n c i e s ,  and o t h e r  p o l l u t i o n  r e s p o n s e  o r g a n i z a t i o n s .  One o f  
t he  g o a l s  o f  t h i s  network i s  to be a b l e  t o  p r o v i d e  a r a p i d  
and c o m p r e h e n s i v e  means o f  c o mmu n i c a t i o n  be t we en  i n d u s t r y  and 
government  whi ch w i l l  a l l o w  more e f f i c i e n t  p l a n n i n g  f o r  
p o l l u t i o n  p r e v e n t i o n  and r e s p o n s e ,  p l u s  a c q u i r e  a p p r o p r i a t e  
p o l l u t i o n  r e s p o n s e  r e s o u r c e s  a s  r a p i d l y  and e f f i c i e n t l y  as  
p o s s i b l e  i n t he  e v e n t  t h a t  t hey  a r e  ne e ded .

Over t he  p a s t  c o u p l e  of  days  we h ave  been r e v i e w i n g  the  
p r o p o s e d  P a c i f i c  Ocean Re s ourc e  Compact  i n l i g h t  o f  i t ’ s 
p o t e n t i a l  impact  on p o l l u t i o n  p r e v e n t i o n  and r e s p o n s e  w i t h i n  
our a r e a  o f  c o n c e r n ,  whi ch I n c l u d e s  t he  a d j a c e n t  wa t e r s  of  
B r i t i s h  Col umbi a .  I t  i s  the  o p i n i o n  o f  SEAPRO management  
t h a t  t h i s  Compact o f f e r s  some p o t e n t i a l  b e n e f i t s  in a d v a n c i n g  
p o l l u t i o n  p r e v e n t i o n  and r e s p o n s e ,  but  t ha t  i t  a l s o  c o n t a i n s  
s e v e r a l  t e c h n i c a l  d e f i c i e n c i e s  and o m i s s i o n s  whi ch s h o u l d  be  
c o r r e c t e d  i n  a d v a n ce  o f  a d o p t i o n .

BENEFITS

1. The a d o p t i o n  o f  the  Compact ,  e s p e c i a l l y  i f  B r i t i s h  
Col umbi a i s  i n c l u d e d ,  s h o u l d  i mprove  o v e r a l l  p o l l u t i o n  
p r e v e n t i o n  and r e s p o n s e  e f f i c i e n c y .  A l l  o f  the  P a c i f i c  
c o a s t a l  j u r i s d i c t i o n s  ar« in t he  p r o c e s s  o f  a d o p t i n g  r u l e s ,  
r e g u l a t i o n s ,  and p r o c e d u r e s  whi ch  a r e  i n t e nde d  to en h an ce  
p o l l u t i o n  p r e v e n t i o n  and r e s p o n s e .  U n f o r t u n a t e l y ,  each  
J u r i s d i c t i o n  s eems  t o  c r e a t i n g  d i f f e r e n t  a p p r o a c h e s  to 
s o l v i n g  t h e  same p r o b l e ms .  The m u l t i p l i c i t y  and d u p l i c a t i o n  
c a u s e d  by t h i s  c i r c u m s t a n c e  has  f o r c e d  i n d u s t r y  to expend  
t i me ,  e n e r g y ,  and r e s o u r c e s ,  s o me t i me s  at  c r o s s  p u r p o s e s ,  in 
a t t e m p t s  t o  d i v i n e  means o f  c o m p l i a n c e  wi t h  the a n t i c i p a t e d  
d e s i r e s  o f  each  s e p a r a t e  j u r i s d i c t i o n .



( t .  Co n t i nu e d )  E s t a b l i s h i n g  a s i n g l e  s e t  o f  r u l e s  to gover n  
t he  e n t i r e  r e g i o n  w i l l  a l l o w  i n d u s t r y  to  f o c u s  i t ’ s e f f o r t s  
and e x p e n d i t u r e s  i n  t h o s e  a r e a s  whi ch a r e  m u t u a l l y  d e t e r mi n e d  
t o  be o f  g r e a t e s t  b e n e f i t  toward p o l l u t i o n  p r e v e n t i o n  and 
r e s p o n s e .

2.  Adopt i on  o f  t h e  Compact s h o u l d  improve the  e x p e r t i s e  of  
each i n d i v i d u a l  j u r i s d i c t i o n .  C u r r e n t l y ,  e ac h  i n d i v i d u a l  
s t a t e  or p r o v i n c e  i s  l i m i t e d  i n i t ' s  p o l l u t i o n  s p e c i f i c  
e x p e r t i s e  by i t ’ s own i n t e r n a l  c a p a b i l i t y  to  a c q u i r e  and 
ma i n t a i n  s uc h  e x p e r t i s e .  A d d i t i o n a l l y ,  t he  e x p e r t i s e  
a c q u i r e d  by any p a r t i c u l a r  J u r i s d i c t i o n  i s  g e n e r a l l y  l i m i t e d  
to the  s p e c i f i c  c o n c e r n s  o f  the  a g e n c i e s  w i t h i n  t h a t  r e g i o n .  
Thi s  h a n d i c a p  g r e a t l y  l i m i t s  t he  broader  p r o f e s s i o n a l  
knowl edge  whi ch i s  n e c e s s a r y  to  keep a b r e a s t  o f  t e c h n o l o g i c a l  
t r e n d s  or d e v e l o p m e n t s  whi ch  t end to a n t i q u a t e  s p e c i f i c  
r e g u l a t i o n s  a s  w e l l  as  p r e v e n t i o n  and r e s p o n s e  p l a n n i n g  and 
met hods .  The Compact c o u l d  ac t  to c e n t r a l i z e  a v a i l a b l e  
e x p e r t i s e  and d i s t r i b u t e  i n f o r m a t i o n  t a i l o r e d  to t he  s p e c i f i c  
need o f  any p a r t i c u l a r  j u r i s d i c t i o n ,  t h e r e b y  i n c r e a s i n g  the  
a c c e s s  to  e x p e r t i s e  f o r  a l l  o f  t he  j u r i s d i c t i o n s  w i t h o u t  
n e c e s s a r i l y  h a v i n g  to  m a i n t a i n  such e x p e r t i s e  " i n  ho us e " .

3.  Ado pt i o n  o f  t h e  Compact  s h o u l d  f o r c e  t he  f e d e r a l  
government  t o  i mprove t he  l e v e l  o f  p r o f e s s i o n a l i s m  w i t h i n  
t h e i r  r e g u l a t o r y  a g e n c i e s .  Enf orcement  o f  t he  Compact 
r e q u i r e m e n t s  w i l l  f a l l  on t he  U. S.  C oast Guard.  The Coast  
Guard has  been c h a r g e d  w i t h  e n f o r c i n g  p o l l u t i o n  p r e v e n t i o n  
and v e s s e l  s a f e t y  r e g u l a t i o n s  f o r  d e c a d e s .  U n f o r t u n a t e l y ,  
due to a number o f  c ompl e x  p e r s o n n e l  p o l i c i e s  and c o n d i t i o n s  
w i t h i n  t he  Coas t  Guard,  the  l e v e l  of  p r o f e s s i o n a l  c ompet ence  
at  the  i n s p e c t i o n  and e n f o r c e me n t  l e v e l  has  d e t e r i o r a t e d  over  
the  p a s t  s e v e r a l  y e a r s .  Th i s  c o n d i t i o n  has  c a u s e d  r e s e n t me n t  
o f ,  and d e c r e a s e d  c o o p e r a t i o n  w i t h ,  Coas t  Guard i n s p e c t o r s  by 
many in  i n d u s t r y .  R e q u i r i n g  the Coas t  Guard t o  e n f o r c e  the  
p r o v i s i o n s  a d o p t e d  by the  Compact w i l l  a l l o w  t he  s e v e r a l  
j u r i s d i c t i o n s  d i r e c t  o v e r s i g h t  o v e r  the  Coas t  Guard' s  
p r o f e s s i o n a l  p e r f o r m a n c e ,  Thi s  may we l l  f o r c e  t h e  l e a d e r s h i p  
o f  the Cca9t  Guard to  adopt  p o l i c i e s  and p r o c e d u r e s  whi ch  
w i l l  i mprove t he  l e v e l  of  p r o f e s s i o n a l  c o mpe t e nc e  o f  t h e i r  
i n s p e c t o r s  and a d m i n i s t r a t o r s ,  t h e r e b y  i n c r e a s i n g  i n d u s t r i e s  
w i l l i n g n e s s  to  c o o p e r a t e  w i t h  t h o s e  p e r s o n n e l .  The end 
r e s u l t  would be an improvement  in t he  o v e r a l l  m a t e r i a l  
c o n d i t i o n  o f  me rchant  v e s s e l s  and w a t e r f r o n t  f a c i l i t i e s .

TECHNICAL DEFICIENCIES

1. There  seems  t o  be a g r o wi ng  t r e nd  by l e g i s l a t o r s  to be 
o v e r l y  s p e c i f i c  In t e c h n i c a l  t erms when c r e a t i n g  new law,  Ve 
v i ew t h i s  a s  a s e r i o u s  m i s t a k e .  For e x a mpl e ,  under A r t i c l e  
I I  D e f i n i t i o n s  ( 5 ) ,  you end the d e f i n i t i o n  o f  " o i l "  w i t h  the  
words " l i q u i f i e d  n a t u r a l  g a s ,  or pr opane".  Whi l e  propane i s  
a p e t r o l e u m p r o d u c t ,  ( l i q u i f i e d  p e t r o l e u m g a s ) ,  i t  la o n l y  
one of  a s e r i e s  o f  s u c h  p r o d u c t s .



( 1 .  C o n t i n u e d )  By a d o p t i n g  such p r e c i s e  l ang ua g e  you 
s p e c i f i c a l l y  omi t  o t h e r  s i m i l a r  p e t r o l e u m  g a a a e s  such  as  
b u t a n e ,  p r o p y l e n e ,  and b u t y l e n e  whi c h  a r e  c a p a b l e  of  
l i q u e f a c t i o n  by p r e s a u r i z a t i o n  o n l y ,  w h i l e  s p e c i f y i n g  LNG, 
( m e t h a n e ) ,  whi ch i s  not  c a p a b l e  of  l i q u e f a c t i o n  u n l e s s  
r e f r i g e r a t e d  t o  e x t r eme  t e m p e r a t u r e s . As i de  from the  f a c t  
t h a t  none o f  t h e s e  g a s s e s ,  e s p e c i a l l y  LNG, p o s e  any s e r i o u s  
e n v i r o n me n t a l  t h r e a t  i f  s p i l l e d ,  and a s i d e  from t he  f a c t  t ha t  
t e c h n o l o g y  t o  c o n t a i n  t h e s e  p r o d u c t s  i f  s p i l l e d  d o e s  not 
e x i s t ,  t he  a t t e m p t e d  s p e c i f i c i t y  makes t he  law appear  s i l l y  
in t he  e y e s  o f  p r o f e s s i o n a l s ,  and c r e a t e s  s e r i o u s  probl ems  of  
c o m p l i a n c e  and e n f o r c e m e n t .

2.  A r t i c l e  II  D e f i n i t i o n s  ( 8 )  g i v e s  a d e f i n i t i o n  f o r  
" v e s s e l "  whi ch  a p p e a r s  to be l e g a l l y  i n s u f f i c i e n t .  I t  appe a r s  
t h a t  an a t t e mp t  to  s p e c i f y  tank v e s s e l s  i s  b e i n g  made,  but  
f a l l s  s h o r t  of  d o i n g  s o .  I t  a l s o  p o i n t s  to  t h r e e  a d d i t i o n a l  
c h a r a c t e r s ,  "bul k",  "cargo" and " r e s i d u e " ,  whi ch  ar e  key to  
t h e  d e f i n i t i o n  o f  a v e s s e l ,  y e t  t h e s e  t h r e e  c h a r a c t e r s  a r e  
not  d e f i n e d .  Al l  t h r e e  o f  t h e s e  c h a r a c t e r s  have s p e c i f i c  
d e f i n i t i o n s  under 33 CFR, 46 CFR, and 49 CFR. I t  would be 
i n t e r e s t i n g  t o  know whi ch d e f i n i t i o n  t h i s  law e n v i s i o n s .
A l s o ,  s i n c e  you a r e  d e a l i n g  w i t h  i n t e r s t a t e  commerce,  
p o s s i b l y  i n t e r n a t i o n a l  commerce,  i t  would be n i c e  i f  the
d e f i n i t i o n  o f  " v e s s e l "  were a l i t t l e  more In c o mp l i a n c e  wi t h
t h a t  whi ch i s  s p e c i f i e d  in 1 USC.

3.  A r t i c l e  I I  D e f i n i t i o n s  ( 8 )  (B)  ends  w i t h  t he  words "in
a p l a c e  s u b j e c t  t o  the j u r i s d i c t i o n  o f  t he  Un i t e d  S t a t e s . "  
S i n c e  t h i s  Compact c o u l d  p o s s i b l y  i n c l u d e  an i n t e r n a t i o n a l  
j u r i s d i c t i o n ,  p o s s i b l y  t h a t  wordi ng  s h o u l d  be ch anged  to  "in  
a p l a c e  s u b j e c t  to the j u r i s d i c t i o n  of  t he  Compact ."

4.  U n f o r t u n a t e l y ,  we have not  had s u f f i c i e n t  t i me  to  
t h o r o u g h l y  a n a l y z e  the p r o p o s e d  l e g i s l a t i o n  i n c o n j u n c t i o n  
w i t h  t he  r e f e r e n c e d  l aws ,  but  we t e nd to  b e l i e v e  t h a t  the  
g e n e r a l  c o n c e p t  i s  a c c e p t a b l e  i f  s p e c i f i c  t e c h n i c a l  d e t a i l s  
o f  t he  r e g u l a t i o n s  pr omul g a t e d  under  t he  r e f e r e n c e d  laws a r e  
d i r e c t l y  I n c o r p o r a t e d  by t he  Compact .

OMISSIONS

The most  s e r i o u s  o m i s s i o n  o f  t h i s  p r o p o s e d  Compact i s  t ha t  i t  
p a t e n t l y  i g n o r e s  e x i s t i n g  and f u t u r e  t h r e a t s  to  t he  
e n v i r o n m e n t .  As i s  t r a d i t i o n a l  a f t e r  a l l  o i l  s p i l l s  which  
a c h i e v e  n o t o r i e t y ,  the p u b l i c ,  ( m e d i a ) ,  c l a mo r s  f o r  a c t i o n  
end p o l i t i c i a n s  p a s s  l aws t o  p r e v e n t  a r e p e t i t i o n  of  s i m i l a r  
i n c i d e n t s .  The probl em Is  t h a t  u s u a l l y  s uc h a c t i o n s  a r e  
d i r e c t e d  a t  c l o s i n g  t he  barn door  t hr o ug h  whi ch t he  h o r s e  has  
a l r e a d y  b o l t e d .  The l e g i s l a t i o n  drawn u s u a l l y  e n v i s i o n s  a 
s p e c i f i c  i n c i d e n t ,  but  i t ' s  i mpa c t s  w i l l  be f e l t  i n p l a c e s  
u n i m a g i n e d .



Th i s  c e r t a i n l y  has  been t he  c a s e  w i t h  a l l  o f  the  
e n v i r o n me n t a l  l e g i s l a t i o n  p a s s e d  by Al a s ka  s i n c e  the EXXON 
VALDEZ, and i t  a p p e a r s  to  be the c a s e  h e r e .  As Is c l e a r  from 
a t t e m p t i n g  to  d e f i n e  a " v e s s e l "  w i t h i n  t h i s  l e g i s l a t i o n ,  
e v e r y b o d y  seem s to  have  put  t h e i r  b l i n d e r s  on and are  
f o c u s i n g  on "tank v e s s e l s " .  S p e c i f i c a l l y  tank v e s s e l s  
c a r r y i n g  c r udo  o i l .  Whi l e  tank v e s s e l s  c a r r y i n g  crude  o i l  
w i l l  a l wa y s  p o s e  a t h r e a t  t o  t he  e n v i r o n m e n t ,  t h e y  are  not  
the  s o l e  t h r e a t ,  U n f o r t u n a t e l y ,  t he  e n t i r e  s t a t e  o f  Al as ka  
seem9 t o  be o b l i v i o u s  to t he  f a c t  t h a t  t h e r e  are  o t h e r  
v e s s e l s  p l y i n g  our w a t e r s  whi ch a l s o  t h r e a t e n  t he  
e n v i r o n me n t ,  as  we l l  as  t he  h e a l t h  and s a f e t y  of  l a r g e  
numbers of  p e o p l e .

Every y e a r  f o r  t h e  p a s t  t e n  y e a r s ,  t h e r e  have been  
s i g n i f i c a n t  c a s u a l t i e s  I n v o l v i n g  f o r e i g n  f l a g  c r u i s e  s h i p s  
e i t h e r  i n Al a s k a n  w a t e r s ,  e n r o u t e  to A l a s k a ,  or j u s t  
d e p a r t i n g  A l a s k a .  Of t h e s e ,  t he  f i r e  and s i n k i n g  of  the  
PRINZENDAM , and the  g r o u n d i n g  and s i n k i n g  o f  t he  SUN DANCER 
r e s u l t e d  i n  s i g n i f i c a n t  p o l l u t i o n .  F o r t u n a t e l y ,  the  f i r s t  
happened w e l l  out  to  s e a ,  w h i l e  t h e  o t h e r  o c c u r r e d  In Canada.  
But s e v e r a l  o t h e r s  s uc h  as  t h e  DAPHNE and NORTH STAR have  
r e s u l t e d  i n  mo der at e  p o l l u t i o n  o f  Al a s ka n  w a t e r s .

Many o f  t h e s e  s h i p s  c a r r y  l a r g e  q u a n t i t i e s  o f  heavy f u e l  o i l  
whi ch  l o o k s  and a c t s  much l i k e  c r u d e  o i l .  T hese s h i p s  
p r o c e e d  i n t o  some of  t he  most  s e n s i t i v e  h a b i t a t s  in our  
s t a t e ,  t h r o u g h  d i f f i c u l t  n a v i g a t i o n a l  a r e a s ,  w i t h  the added  
p r e s s u r e  o f  k e e p i n g  p r e c i s e  t i me  s c h e d u l e s .  None of  t h e s e  
s h i p s  have c o n t i n g e n c y  p l a n s ,  none have a d e q u a t e  p o l l u t i o n  
r e s p o n s e  or c o n t r o l  e q u i p me n t ,  none h ave a d e q u a t e l y  t r a i n e d  
s p i l l  r e s p o n s e  p e r s o n n e l ,  and a l l  a r e  c a p a b l e  o f  p r o t e c t i n g  
t h e m s e l v e s  from l e g a l  c l a i m s  a r i s i n g  from a s h i p  c a s u a l t y .
Of c o u r s e  none o f  us w i l l  be a l l  t h a t  co n c e r n e d  wi t h  
e n v i r o n m e n t a l  p r o t e c t i o n  when one o f  t h o s e  s h i p s  g o e s  to  the  
bot t om h a z a r d i n g  t h e  l i v e s  o f  600  v i s i t o r s  t o  our s t a t e ,  but  
o i l  p o l l u t i o n  w i l l  be a b y - p r o d u c t  o f  s uch  a t r a g e d y .  You 
a r e  c o u r t i n g  d i s a s t e r  by not  r e c o g n i z i n g  t h i s  t h r e a t  and 
p l a n n i n g  a c c o r d i n g l y .

In a d d i t i o n  t o  c r u i s e  s h i p s ,  a s i g n i f i c a n t  number of  f o r e i g n  
f l a g  f r e i g h t  s h i p s  c a l l  a t  l o c a t i o n s  l a r g e  and smal l  
t h r o u g ho u t  t h e  s t a t e .  Aga i n ,  t h e s e  v e s s e l s  c a r r y  l a r g e  
q u a n t i t i e s  o f  he a v y  f u e l ,  and t h e y  have a h i s t o r y  of  c a u s i n g  
p o l l u t i o n  i n c i d e n t s ,  a l t h o u g h  not  as  f r e q u e n t l y  as  c r u i s e  
s h i p s .  The moBt s e r i o u s  p o l l u t i o n  i n c i d e n t  i n S o u t h e a s t  
A l a s k a ’ s h i s t o r y  was c a u s e d  by s uc h  a s h i p  s i n k i n g  in Di xon  
E n t r a n c e ,  and a c o u p l e  o f  f r e i g h t  t r a mp e r s  have c aus ed  
e n v i r o n me n t a l  damage in the  A l e u t i a n s  o v e r  t he  p a s t  c o u p l e  of  
y e a r s .



F i n a l l y ,  t he  r a p i d l y  i n c r e a s i n g  s i z e  and number of  
" u n i n s p e c t e d "  f i s h i n g  v e s s e l s  b e a r i n g  t he  U. S .  f l a g  worki ng  
Al as kan  w a t e r s  a l s o  pos e  a s e r i o u s  t h r e a t .  R e c e n t l y  one such  
v e s s e l  sank  in  T on gass Narrows in f r o n t  o f  t he  o i l  t e r m i n a l s  
in Ke t c h i k a n ,  c a u s i n g  the l a r g e s t  o i l  s p i l l  in t h a t  community  
in many y e a r s .  B eca u se  t h e s e  v e s s e l s  have had the p o l i t i c a l  
a b i l i t y  to p r e v e n t  t h e m s e l v e s  from f a l l i n g  under Coas t  Guard 
i n s p e c t i o n ,  t h e y  u s u a l l y  f a l l  f ar  be l ow t he  m a t e r i a l  
c o n d i t i o n ,  damage c o n t r o l  c a p a b i l i t y ,  and manning s t a n d a r d s  
of  e ven  t he  f o r e i g n  f l a g  c r u i s e  s h i p s .  Agai n  t h e s e  s h i p s  
po3e a s u b s t a n t i a l  t h r e a t  to  the e n v i r o n me n t ,  not  to ment i on  
t he  t h r e a t  t o  t he  h e a l t h  and s a f e t y  o f  t h e i r  c rews  and 
i n n o c e n t  b y - s t a n d e r s ,  y e t  t he  t h r e a t  t h e y  p o s e  i s  b e i n g  
i g n o r e d .

Another  o m i s s i o n ,  or more c o r r e c t l y  a m i s - c l a s s i f i c a t i o n ,  
whi ch w i l l  l e a d  to s e r i o u s  d e f i c i e n c i e s  i n p o l l u t i o n  
p r e v e n t i o n  and p r e p a r e d n e s s  p l a n n i n g  has  a l r e a d y  been  
e n c o d i f i e d  In HB 567 whi ch was p a s s e d  l a s t  y e a r ,  and has been  
the  c a u s e  o f  f u r i o u s  r e g u l a t o r y  a c t i v i t y  so  f a r  t h i s  y e a r .  
Th i s  i s  t he  p r o f e s s i o n a l l y  u n a c c e p t a b l e  m i s t a k e  o f  d i v i d i n g  
o i l s  i n t o  t he  c a t e g o r i e s  of  crude  o i l  and n o n -c ru d e  o i l  f o r  
t he  purpose  of  a s s i g n i n g  p o l l u t i o n  r e g u l a t i o n  a p p l i c a b i l i t y .  
The U3e o f  t he  wordi ng  crude  and n o n - c r u d e  was an appa r e nt  
a t t e mp t  by t h e  l e g i s l a t u r e  to  r e c o g n i z e  t h a t  c e r t a i n  non-  
p e r s i s t e n t  o i l s  common to t he  Al as kan t r a n s p o r t a t i o n  s ys t em  
p o s e  a l e s s e r  t h r e a t  to t he  env i r onme nt  than d o e s  "Alaskan"  
crude  o i l s .  T h i s  d i v i s i o n  t hen was e s t a b l i s h e d  t o  a l l o w  for  
a l e s B e r  d e g r e e  o f  f i n a n c i a l  r e s p o n s i b i l i t y  and even  
p r e v e n t i o n  and p r e p a r e d n e s s  me a s ur e s .

T hose of  us  i n t he  o i l  p o l l u t i o n  b u s i n e s s  d i v i d e  o i l s  by 
t h e r e  t e n d e n c y  t o  p o s e  t h r e a t s  to the e n v i r o n me n t .  The terms  
p e r s i s t e n t  and n o n - p e r s i s t e n t  are  t he  c l a s s i f i c a t i o n s  
n o r ma l l y  u s e  t o  d e t e r m i n e  t he  g r o s s  e n v i r o n me n t a l  t h r e a t  of  a 
p r o d u c t .  Ve t e n d  t o  t h i n k  o f  crude  o i l  as  p e r s i s t e n t ,  
howeve r ,  t h e r e  a r e  numerous e xampl e s  o f  crude  o i l s  which  
e x h i b i t  c h a r a c t e r i s t i c s  s i m i l a r  to  g a s o l i n e  or c a s e  head  
o i l s .  Ve a l s o  ten d  t o  t h i n k  o f  n o n -cru d e  o i l 3  a s  n on-  
p e r s i s t e n t .  But  Number 6 o i l ,  Bunker C, and As p h a l t  are  a l l  
e x a mpl e s  o f  n o n -c r u d e  o i l s  whi ch a r e  h i g h l y  p e r s i s t e n t  when 
s p i l l e d  i n t o  t he  mar i ne  e n v i r o n me n t .  In t he  f i r s t  c a s e ,  
t h e r e  i s  l i t t l e  c o n c e r n  b e c a u se  wo do no t  e x p e r i e n c e  ve ry  
l i g h t  crude  o i l s  i n t he  Al a s ka n  t r a n s p o r t a t i o n  s y s t e m.  In  
the  seco n d  c a s e ,  ho we ver ,  t h e r e  i s  v e r y  r e a l  c a u s e  f o r  
c o n c e r n ,  b e c a u s e  we e x p e r i e n c e  a l l  t h r e e  o f  the  p r o d u c t s  
ment i o ne d  w i t h  r e l a t i v e  f r e q u e n c y  i n Al a s k a .

In our v i e w ,  t he  t h r e a t  t o  t he  e n v i r o nme nt  p osed  by a s p i l l  
of  1 0 0 , 0 0 0  g a l l o n s  o f  heavy  f u e l  o i l  or a s p h a l t  i s  r o u g h l y  
s i m i l a r  to a 1 0 0 , 0 0 0  g a l l o n  s p i l l  o f  "Alaskan" crude  o i l .



I f  you ju d g e  t he  t h r e a t  t o  t he  e nv i ronme nt  by the  r e l a t i v e  
p e r s i s t e n c e  o f  t h e  p r o d u c t ,  you can s e e  how f o o l i s h  i t  i s  f o r  
t he  s t a t e  to  t r e a t  o i l s  o f  r e l a t i v e l y  equal  p e r s i s t e n c e  as  a 
l e s s e r  t h r e a t  th a n  'A laskan'' cru d e o i l .  Yet  t h i s  i s  e x a c t l y  
t he  s i t u a t i o n  c r e a t e d  by the wordi ng of  HB 587.  Thi s  Is  
a n o t h e r  e x a mp l e  o f  t r y i n g  t o  be o v er  t e c h n i c a l  i n w r i t i n g  law 
when you have  l i t t l e  p r o f e s s i o n a l  knowl edge  o f  t h e  s u b j e c t  at  
h a n d .

Our r e a s o n  f o r  m e n t i o n i n g  t h i s  l a s t  i tem i s  to i l l u s t r a t e  the  
a l mo s t  I m p o s s i b l e  r e g u l a t o r y  c o mp l i a n c e  c l i m a t e  whi ch Is  
b e i n g  d e v e l o p e d  by the  S t a t e  of  A l a s k a .  Whi l e  Al as ka  has  
l e a d  t he  pack i n  c r e a t i n g  an i m p o s s i b l e  c o m p l i a n c e  c l i m a t e ,  
i t  i s  not  a l o n e .  Al l  o f  t h e  o t h e r  j u r i s d i c t i o n s  c o n s i d e r i n g  
t he  P a c i f i c  O cean R e s o u r c e s  Compact are  worki ng  toward 
e q u a l l y  i m p o s s i b l e  r e g u l a t i o n s .

I t  i s  our hope t h a t  by p l a c i n g  t h e  a u t h o r i t y  for  f u r t h e r  
d e v e l o p me n t  o f  p o l l u t i o n  p r e v e n t i o n  and r e s p o n s e  r e g u l a t i o n s  
under a s i n g l e  J u r i s d i c t i o n ,  we wi l l  be a b l e  t o  t hen work 
w i t h  t h a t  j u r i s d i c t i o n  to a c h i e v e  a more r a t i o n a l  and 
p r o f e s s i o n a l  a p p r o a c h  t o  c o n t r o l l i n g  t he  t h r e a t  pos e d  by the  
t r a n s p o r t a t i o n  o f  o i l s  and haz ardous  m a t e r i a l s  th an  i s  
c u r r e n t l y  p o s s i b l e .

I t  i s  a l s o  our hope t h a t  In t he  e v e n t  t h i s  Compact i s  not  
e s t a b l i s h e d  i n t h e  v e r y  near  f u t u r e ,  t h a t  t he  Al a s ka  S t a t e  
L e g i s l a t u r e  w i l l  r e v i s i t  the  l e g i s l a t i o n  p a s s e d  in the  wake 
o f  t he  EXXON VALDEZ, a s s e s s  the  damage whi ch t h o s e  laws and 
s u b s e q u e n t  r e g u l a t i o n s  a r e  d o i n g  to  Al a s ka n  b u s i n e s s e s ,  and 
make a d j u s t m e n t s  whi c h  improve t he  r e g u l a t o r y  c o mp l i a n c e  
c a p a b i l i t i e s  o f  our b u s i n e s s e s  w i t h o u t  c ompromi s i ng  
e n v i r o n m e n t a l  p r o t e c t i o n .

Our o r g a n i z a t i o n  s t a n d s  ready to  a s s i s t  you in any way 
h i e v o  t he  g o a l s  s t a t e d  above ,

Manager
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OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL 14.8 14.8 14.8 14.8 14.8 14.8
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 14.8 14.8 14.8 14.8 14.8 14.8

CAPITAL

REVENUE 
FUND SOURCE:

*

FUNDING: (Thousands of Dollars)
GENERAL FUND 14.8 14.8 14.8 14.8 14.8 14.8
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL 14.8 14.8 14.8 14.8 14.8 14.8

POSITIONS:
FUL.-TIME
PART-TIME
TEMPORARY
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FISCAL NOTE

STATE OF ALASKA

1992 LEG ISLATIVE SESSION
BILL NO. CSSB 102 ( 0  & G)

Revision Date: 
Title:

Sponsor: 
R equestor:

Pacific Ocean Resoursces
Compact
Cotten

D epartm ent Affected: Environm ental Conservation

B R U : Spill Prevention and  Response
Com ponen Spill Prevention and  Response

Senate Finance
COM PONENT SERIAL NO. 1 10 16

EX PEN D  IT U R E S /R E V E N U ES: (Thousands of Dollars)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSO N A L SERV ICES 0.0 0.0 57.0 57.0 57.0 57.0
TR A V EL 10.0 20.0 40.0 40.0 40.0 40.0
C O N TRA CTU A L 0.0 4.0 200.0 440.0 440.0 440.0
SU PPLIES 0.0 1.0 10.0 10.0 10.0 10.0
EQ U IPM E N T 0.0 0.0 10.0 10.0 10.0 10.0
LA N D & STRU CTU RES 0.0 0.0 0.0 0.0 0.0 0.0
GRANTS,CLAIM S 0.0 0.0 0.0 0.0 0.0 0.0
M ISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 10. 25. 317. 557. 557. 557.

CAPITAL

REVENUE 
FUND SOURCE:

FU N D IN G : (Thousands of Dollars)
G E N E R A L  FUND 10.0 25.0 317.0 557.0 557.0 557.0
F E D E R A L  FUNDS 0.0 0.0 0.0 0.0 0.0 0.0
O T H E R
FU N D  SO U R C E: 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL 10. 25. 317. 557. 557. 557.

POSITIONS:
FU LL-TIM E 0.0 0.0 1.0 1.0 1.0 1.0
PA R T-TIM E -
TEM PO R A R Y

Estim ate of current year im pac none___________
ANALYSIS: (Attach a separate page if necessary.) See A ttached

Prepared by: Lynn Tom ich K e n t_________
Division: Spill Prevention & Response

P h o n e : 465-5220
D a te : 4 /7 /9 2

Approved by Commissioner:
Agency: Environm ental Conservation Date: 4 /8 /9 2

Distribution (by preparer):Legislative Finance, Legislative Sponsor, Requestor, O M B, & Impacted Agency(ies).
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ATTACHMENT TO CSSB 102 FISCAL NOTE

Estimation of this fiscal note has required several fundamental assumptions regarding 
the future direction of the proposed compact. If the parties to the compact choose to 
be expansive in exercising their mandate, then the operational costs will be greater 
than if the compact remained in a more advisory capacity. For this analysis we 
choose assumptions that would result in a fiscal note that assumes startup of the 
compact over a three year period while other states pass similar laws and Congress 
ratifies the compact through the high end of the multiplicity of possible fiscal impacts to 
the State should the compact develop its own regulatory package.

We did not factor in the compact’s proposed funding formula, and instead choose to 
reflect Alaska’s costs will be a contribution equal to that of the four other states. If less 
than five states joined the compact, then the costs to each would be increased 
somewhat due to lessening of economies of scale.

During start-up of the compact, the amount required for participation will be 
considerably lower because the organizational details and the compact’s mandate 
would not be established. The first two years of funding will cover organizational 
meetings and negotiations.

It is assumed that under any scenario, one new full-time staff position (Environmental 
Specialist III) would be needed after the first two years to carry out Alaska’s 
responsibilities under the compact. Additional funding is provided after the second 
year to cover the travel costs for Alaska’s three appointed representatives and 
contractual funding to pay Alaska’s share of the total annual budget for the compact. 
This contractual amount would phase in and by FY 96 would pay for five staff and for 
operational costs at the compact’s headquarters.

Funding to carry-cut these new responsibilities is not available in existing budgets.
The compact is envisioned as a permanent body and thus, the need for funding would 
continue in future years unless the state withdrew from participation. The costs for 
participation should remain stable, although the state’s contribution for support of the 
compact would likely fluctuate depending on the funding formula and the extent of the 
compact’s mandate.

General funds are shown as the funding source. The Oil and Hazardous Substance 
Release Response Fund could be considered as a back-up source if a determination 
was made that this use is consistent with the purposes of the fund.

FY 93 FUNDING

Travel 10.0



FY 96 FULL FUNDING

Persgnal Services

1 Environmental Specialist III

Travel

Estimated for staff and three 
appointed representatives to 
attend meetings of the compact

Contractual

Includes Alaska’s estimated 
contribution to support the 
compact and five staff positions

Supplies

Equipment

[G:\ADMIN\HB102FN2.NAR]
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Summary o f  C hanges t o  SB 1 0 2 — The P a c i f i c  
O cean R e s o u r c e s  Compact

The P c \c i f i c  O cean R e so u r c e s  com p act l e g i s l a t i o n  w as s im u lt a n e o u s ly  
in tr o d u c e d  i n  A la s k a , H a w a ii, W ash in gton ,. O regon , and C a l i f o r n i a  on  
F eb ru a ry  1 , 1 9 9 1 . The i n t e n t  o f  t h e  l e g i s l a t i o n  i s  t o  p r o v id e  a 
u n i f i e d  e f f o r t  t o  1) p r e v e n t  s p i l l s  o f  s u b s t a n c e s ,  e s p e c i a l l y  o i l ,  
d a n g ero u s  t o  t h e  en v iro n m en t and f i s h e r i e s  o f  t h e  P a c i f i c  O cean and  
2) p r o v id e  a u n ifo rm  s e t  o f  s ta n d a r d s  f o r  m a tte r s  su c h  a s  
c o n t in g e n c y  p la n n in g  and f i n a n c i a l  r e s p o n s i b i l i t y .

When in tr o d u c e d  in  ea ch  s t a t e ,  t h e  l e g i s l a t i o n  was i d e n t i c a l ,  b u t  
v a r io u s  c h a n g e s  h a v e  b een  made i n  h e a r in g s  i n  ea ch  s t a t e .  Many o f  
t h e s e  c h a n g e s  w ere d i s c u s s e d  b y  p rim e s p o n s o r s  a t  W estern  
L e g i s l a t i v e  C o n fe r e n c e , Ocean R e s o u r c e s  C om m ittee m e e t in g s  on March 
1 and 2 in  San D ieg o  and A p r i l  5 and 6 i n  San F r a n c is c o .  The n e x t  
s e c t i o n s  b r i e f l y  d i s c u s s  c h a n g e s  in c o r p o r a te d  i n t o  t h e  b i l l  in  
j o i n t  h e a r in g s  in  t h e  A la sk a  S e n a te  in  t h e  S p e c ia l  C om m ittee on O il  
and Gas and T r a n s p o r ta t io n  C om m ittee . W h ile  an i d e n t i c a l  b i l l  was 
in tr o d u c e d  i n  t h e  A la sk a  H ouse o f  R e p r e s e n t a t iv e s ,  no h e a r in g s  
o c c u r r e d .

O r ig in a l  B i l l

The Compact b i l l ,  a s  o r i g i n a l l y  in tr o d u c e d , w ould  h a v e  g iv e n  t h e  
Compact c o n s id e r a b le  a u t h o r i t y  t o  d i r e c t  f e d e r a l  a g e n c i e s ,  
e s p e c i a l l y  t h e  U . S .  C o a st Guard. In  a d d i t io n ,  t h e  com pact a g e n c y  
c o u ld  e s t a b l i s h  u n ifo rm  s ta n d a r d s  f o r  r o u t e s ,  c r e w s , and eq u ip m en t,  
c o n t in g e n c y  p la n s ,  and f i n a n c i a l  r e s p o n s i b i l i t y ,  and p r o v id e  
o v e r s ig h t  f o r  t h e  im p le m e n ta tio n  o f  t h e s e  s ta n d a r d s .  A m ore 
c o m p le te  d i s c u s s i o n  o f  t h e  o r i g i n a l  b i l l  i s  c o n ta in e d  in  t h e  
Compact o v e r v ie w  p a p er  a t ta c h e d .

"Oregon" P r o p o se d  B i l l

A t t h e  O cean R e so u r c e s  C om m ittee m e e t in g  i n  San D ie g o , members 
d i s c u s s e d  t e s t im o n y  r e c e iv e d  in  h e a r in g s  on t h e  Compact in  A la s k a ,  
C a l i f o r n i a ,  W a sh in g to n , and O regon (H a w a ii a d jo u rn ed  s h o r t l y  a f t e r  
t h e i r  b i l l  w as in tr o d u c e d  b e f o r e  any h e a r in g s  o c c u r r e d ) . As a 
r e s u l t  o f  t h e s e  d i s c u s s i o n s ,  O regon p ro p o se d  a se c o n d  v e r s io n  o f  
t h e  Compact (show n a s  O regon SB 5 0 0 ) .  T h is  v e r s io n  s i g n i f i c a n t l y  
r ed u ced  t h e  p r o p o se d  Compact a u t h o r i t y — in s t e a d  o f  d i r e c t i n g



f e d e r a l  a g e n c ie s  and s e t t i n g  u n ifo rm  s t a n d a r d s ,  t h e  Compact w ou ld  
p r o v id e  a " s h o r t  c u t"  i n t o  t h e  f e d e r a l  A d m in is t r a t iv e  P r o c e d u r e s  
A ct by e s t a b l i s h i n g  t h e  Compact a s  an i n t e r e s t e d  p a r t y .  T h is  w ould  
g iv e  t h e  Com pact s ta n d in g  in  any f e d e r a l  a g en cy  ru lem a k in g  
p r o c e d u r e . T h u s, t h e  O regon p r o p o s a l  w ou ld  f a c i l i t a t e  t h e  a b i l i t y  
o f  t h e  com p act s t a t e s  t o  i n f lu e n c e  U . S .  C o a st Guard ru le m a k in g .

A la sk a  S e n a te  S p e c i a l  C om m ittee on O i l  & Gas C om m ittee S u b s t i t u t e

In  g e n e r a l ,  t h i s  v e r s i o n  o f  t h e  b i l l  i s  a com prom ise b e tw een  t h e  
o r i g i n a l  b i l l  and t h e  s t a t e  o f  O regon p r o p o s a l .  Under t h e  f i r s t  
b i l l ,  t h e  Com pact a g e n c y  w ou ld  h a v e  a u t h o r i t y  t o  e s s e n t i a l l y  d i r e c t  
U. S .  C o a st Guard (USCG) r u le m a k in g . The se c o n d  p r o p o s a l  
e s t a b l i s h e d  t h e  Compact a s  an i n t e r e s t e d  p a r ty  f o r  m aking  
recom m en d ation s t o  t h e  USCG.

Under t h e  c u r r e n t  p r o p o s a l ,  t h e  Compact a g e n c y  c o n t in u e s  t o  h a v e  
th e  s t a t u s  o f  an i n t e r e s t e d  p a r t y .  In  a d d i t i o n ,  by s e r v in g  a s  a 
W est C o a st S p i l l  P r e v e n t io n  A d v iso r y  C om m ittee t o  t h e  USCG, t h e  
Compact i s  m ore i n t r i c a t e l y  in v o lv e d  i n  t h e  d e v e lo p m e n t o f  r u l e s  
p e r t in e n t  t o  t h e  p r e v e n t io n  o f  o i l  s p i l l s .  T h is  co m m ittee  i s  
c r e a t e d  by t h e  C om pact. As in  a l l  t h e  r e v ie w e d  v e r s i o n s ,  t h e  USCG 
r e t a i n s  e n fo r c e m e n t  a u t h o r i t y .  Compact v o t in g  p r o c e d u r e s  a r e  a l s o  
ch an ged  in  t h i s  d r a f t .  Under t h i s  p r o p o s a l  ea ch  s t a t e  h a s  tw o  
v o t in g  r e p r e s e n t a t i v e s ;  a t  l e a s t  on e  a f f i r m a t i v e  v o t e  from  ea ch  
s t a t e  i s  r e q u ir e d  f o r  a m easu re t o  p a s s .

Amendments U n iq u e  t o  t h e  C u rren t A la s k a  C om m ittee S u b s t i t u t e

The c u r r e n t  A la s k a  co m m itte e  s u b s t i t u t e  c o n t a in s  tw o amendments 
t h a t  h a v e  n o t  b ee n  p a s s e d  in  o t h e r  s t a t e s .  The f i r s t  amendment 
(a t ta c h e d )  i s  a t e c h n i c a l  amendment c l a r i f y i n g  t h e  t r a n s i t i o n  from  
s t a t e  a p p ro v ed  c o n t in g e n c y  p la n s  t o  Compact a p p roved  c o n t in g e n c y  
p la n s .  W ith o u t t h i s  am endm ent, s t a t e  ap p ro v ed  p la n s  c o u ld  rem ain  
in  e f f e c t  i n d e f i n i t e l y .  T h is  amendment r e q u ir e s  c o n t in g e n c y  p la n s  
t o  b e a p p roved  u n d er  Compact r e g u l a t io n s  o n ce  Compact r e g u la t io n s  
a r e  in  p la c e  and a s t a t e  ap p roved  p la n  e x p i r e s .

The se c o n d  amendment (a t ta c h e d )  c h a n g e s  t h e  d e f i n i t i o n  o f  v e s s e l s  
t o  exem pt v e s s e l s  u n d er  5 , 0 0 0  g r o s s  w e ig h t  to n n a g e . T h is  amendment 
i s  s t i l l  i n  n ee d  o f  n e g o t ia t i o n  w ith  o t h e r  p a r t y  s t a t e s  b e c a u s e  
O regon s p o n s o r s  p r e f e r r e d  an e x em p tio n  f o r  v e s s e l  l e s s  th a n  2 , 5 0 0  
g r o s s  w e ig h t  to n n a g e .  The i n t e n t  o f  t h i s  amendment i s  t o  a v o id  
p o t e n t i a l l y  r a i s i n g  f u e l  p r i c e s  in  r u r a l  A la sk a  a s  a r e s u l t  o f  
Compact a c t i o n s .  T h ese  s m a l le r  v e s s e l s ,  h o w ev er , w ould  c o n t in u e  t o  
be s u b j e c t  t o  s t a t e  j u r i s d i c t i o n .

S t a t u s  o f  Com pact L e g i s l a t i o n  i n  O th er  S t a t e s

The f o l lo w in g  i s  b r i e f  summary o f  t h e  s t a t u s  o f  Compact l e g i s l a t i o n  
in  t h e  p a r ty  s t a t e s ;
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f l ' i n i
O regon— l e g i s l a t i o n  isu -expected~tcr~fae- p a s s e d  t h i s - y o a r ; 
O r e g o n 's  l e g i s l a t u r e  m e e ts  b i e n n i a l l y ;

W a sh in g to n — t h e r e  h a v e  b een  a number o f  h e a r in g s  on t h e  
b i l l  w h ich  h a s  moved th r o u g h  c o m m itte e s  b u t  i t  i s  n o t  
e x p e c t e d  t o  p a s s  t h e  l e g i s l a t u r e  t h i s  y e a r  a s  a r e s u l t  o f  
in d u s t r y  c o n c e r n s ;  W ash in gton  m e e ts  a n n u a l ly ;

C a l i f o r n i a — some h e a r in g s  h a v e  b e e n  h e ld  b u t  t h e  
l e g i s l a t i o n  i s  n o t  e x p e c te d  t o  p a s s  b e c a u s e  in  f a l l  199 0 
C a l i f o r n i a  p a s s e d  e x t e n s i v e  o i l  s p i l l  p r e v e n t io n  
l e g i s l a t i o n ;  C a l i f o r n i a ' s  s t a t u t e s  a r e  now m ore s t r i n g e n t  
th a n  o t h e r  w e s t  c o a s t  s t a t e s ;  C a l i f o r n i a  i s  r e l u c t a n t  t o  
p o t e n t i a l l y  g i v e  up t h e s e  s ta n d a r d s ;  C a l i f o r n i a  m eets  
a n n u a l ly ;  and

H a w a ii— no a c t io n  t o  d a te  b e c a u s e  o f  ad jou rn m en t;  
h e a r in g s  e x p e c te d  when l e g i s l a t u r e  r e c o n v e n e s .

A tta c h m en ts

G. F ay , May 2 1 , 1991
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M E M O R A N D U M March 19, 1991

SUBJECT;

TO;

FROM;

Vessel Contingency Plans 
(Work Order No. 7LS-1032)

Senator Sam Cotten
Attn: Ginny Fay . /

Terri Lauterbadh I 
Legislative Counsel

You have asked whether the laws of California are more comprehensive or more 
stringent than the laws of Alaska with respect to oil spill contingency plans for 
vessels.^

In my opinion, the laws of California are both more comprehensive and more 
stringent than the laws of Alaska for vessel contingency plans. Contingency plan 
requirements for vessels in California cover at least one additional area compared to 
Alaska and have stricter requirements in some of the areas that are covered in both 
states’ laws.

CONTEXT OF DISCUSSION

The context in which you asked your question comes from the possibility of Alaska 
joining an interstate compact with other West Coast states that might contain 
language such as the following:

The compact shall work closely with officials of the [party states] to 
assure that the vessel contingency plans required under this compact 
are at least as comprehensive as similar plans required by the parties 
before adoption of this compact and to integrate, to the fullest extent 
possible, any requirements for vessel contingency plans in effect at the 
time the compact initiates its requirements under this subparagraph. 
(Emphasis added.) (Language obtained from you.)

U This memo is restricted to a discussion of the statutes of the two states. No attem pt is made to 
compare the regulations of each state. Both sets of regulations are still being developed.



I interpret this language to mean that the vessel contingency plans of the compact 
states must not only address all relevant areas (comprehensiveness) but also contain 
"any requirements...in effect at the time" (be as stringent).^

COMPREHENSIVENESS

The main area covered by California laws that makes their contingency planning 
requirements for vessels more comprehensive than under Alaska’s laws is in the area 
of prevention measures.

California requires that vessel contingency plans demonstrate that "all protection 
measures are being taken to reduce the possibility of an oil spill occurring as a result 
of the operation of the...vessel." Alaska has no such requirement to reduce the 
possibility of an oil spill.

Our laws call the plans "oil discharge prevention and contingency plans" but Alaska 
law only contains standards for response measures that must be taken after a spill 
occurs. DEC can make exceptions to the response planning standards for vessels that 
take prevention measures, but no vessel is required to take prevention measures 
under our law.

STRINGENCY

California’s vessel contingency plan laws are more stringent than Alaska’s in several 
respects.

(1) Best available protection. California’s laws require that contingency plans 
provide for "the best achievable protection of coastal and marine resources."^ In 
contrast, Alaska’s laws set specific response planning standards in terms of size of 
vessel, size of discharge, and number of hours.

Senator Sam Cotten
March 19, 1991
Page 2

y  Since the compact language you sent to me deals only with vessel contingency plans, that is the only 
subject addressed in this memo. This memo does not address master state plans or o ther aspects of 
s tate prevention or response to oil discharges, such as state research into technology, state deployment 
of equipm ent and personnel, o r state marine safety regulations.

y  Govt. Code 8670.28(a). "Best achievable protection" is defined in Govt. Code 8670.3(c) as being

the highest level of protection which can be achieved through both the use of the 
best achievable technology and those manpower levels, training procedures, and 
operational m ethods which provide the greatest degree of protection achievable...

"Best achievable technology" is further defined in Govt. Code 8670.3(d) to include processes 
"that are being developed, or could feasibly be developed anywhere in the world."



Senator Sam Cotten 
March 19, 1991 
Page 3

In my opinion, California’s "best achievable protection" standard might well be a 
stricter standard than our 72-hour standard, particularly as technologies improve, and 
particularly for smaller spills which, in Alaska, are only subject to the same 72-hour 
standard as larger spills.

(2) Best available technology. In California, the state can require a contingency plan 
to be resubmitted when new response technologies become available.^ In Alaska, 
a plan only needs to contain the best technology available at the time of submission 
or renewal, with no modifications required for upgrading technology within the three- 
year approval period.^

(3) Reasons for modification. In California, the state can require resubmission of a 
contingency plan for reasons not allowed in Alaska. Those reasons are availability 
of better technology than when the plan was first approved (discussed above), 
changes in regulations (not necessarily in response to a change in the underlying law), 
deficiencies determined in a statewide evaluation one year after the 1991 regulations 
are adopted, and increased need to protect endangered species habitat.^

In Alaska, the only specified reasons for mod:fications within the three-year approval 
period are changes within the operation of the facility and discharge experience.^

(4) Approval period. In California, a contingency plan is approved for only a two- 
year period. In Alaska, a plan is approved for three years.

(5) Conditional approval. It does not appear to me that California’s law allows for 
approval of a plan subject to conditions, as is allowed under regulations of DEC in 
Alaska.^ California law specifically provides that "A plan is not deemed approved 
until all portions are approved."-^ A nonapproved plan must be returned to the 
sender. Failure to gain approval after a second submission may be determined to be 
a violation in California.

^  Govt. Code 8670.31(g). 

& AS 46.04.030(e).

& Govt. Code 8670.31(g). 

% AS 46.04.030(e).

& While this memo is primarily limited to statutory comparisons, I m ention this particular Alaska 
regulation because it has been made noteworthy by developments in this state. I consider it highly 
unlikciy that California might turn out to have a similar regulation when its regulations are adopted 
because of its more specific statutory language about plans not being approved in parts.

2/ Govt. Code 8670.31(d).
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Senator Sam Cotten
March 19, 1991
Page 4
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CS FOR SENATE BILL NO. 102 (FINANCE)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

\SEVENTEENTH LEGISLATURE - SECOND SESSION
V

BY T H E  SENATE FIN A N CE CO M M ITTEE 

OfTered:
Referred: \

V •

S ponso rs): SENATORS CO TTEN , Zharoff, Sturgulewski, Eliason, M enard

A BILL 

FOR AN ACT ENTITLED

1 "Ah Act enacting and entering into the Pacific Ocean Resources Compact."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 * Section 1. AS 46 is amended by adding a new chapter to read:

4 CHAPTER 47. PACIFIC OCEAN RESOURCES COMPACT.

5 Sec. 46.47.010. COMPACT ENACTED AND ENTERED INTO, (a) The Pacific Ocean

6 Resources Compact as set out in AS 46.47.020 is enacted into law and entered into on behalf of

7 the state. This compact shall take effect after two or more of the states of California, Hawaii,

8 Oregon, or Washington ratify the compact in substantially the same form as set out in

9 AS 46.47.020 and consent is granted by the Congress as required by section 10, Article I, of the

10 Constitution of the United States.

11 (b) In addition to the states named in (a) of this section, the Province of British Columbia

12 may become an associate party to the compact, without voting power. Upon request of the

13 Province of British Columbia and approval of the Congress, the Province of British Columbia

14 may become a full party to the compact with the same rights and powers as the party states.

-1-
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1 _ Sec. 46.47.020. COMPACT TERMS AND CONDITIONS. The provisions of the Pacific

2 Ocean Resources Compact are:

3 ARTICLE I

4 FINDINGS AND PURPOSE

5 (a) The parties recognize that

6 (1) this state and the states of California, Hawaii, Oregon, and Washington and

7 the Province of British Columbia have a common interest in the protection of marine and coastal

8 resources; this common interest results from

9 (A) the fluid, dynamic ocean cuirents and atmospheric winds that carry

10 pollutants beyond one party’s coastal area to another,

11 (B) the migratory nature of many important living marine resources that

12 depend on the marine habitat of various parties for different parts of their lifecycle;

13 (C) the economic reliance of each party on renewable resources of the

14 ocean;

15 (D) the use o f  the ocean  fo r tran spo rt o f  oil and  o ther hazardous

16 substances betw een ports in the various parties and  o th er ports; and

17 (E) a regional in terest in  p rov id ing  a  stab le  env ironm ent fo r those

18 communities dependent on ocean resources and ocean trade for a livelihood;

19 (2) som e m arine resource activities, such  as fisheries, a re  curren tly  h ighly

20 managed with regard for their regional or transboundary nature through existing state programs,

21 reg ional fisheries  councils, in terstate  com pacts, and in ternational treaties; because there  are

22 existing formal mechanisms for interstate cooperation and coordination for these marine resource

23 activities, this compact is not intended to encompass these activities or to grant to the compact

24 authority to regulate resource allocation or management as it may pertain to the use and

25 consumption of marine resources;

26 (3) a formal interstate agreement does not exist to address and resolve issues of

27 mutual concern or to coordinate individual programs of the parties that affect regional interests

28 in the areas of

29 (A) prevention of oil and hazardous substance spills;

30 (B) transportation of oil and other hazardous substances;

31 (C) oil and hazardous substance spill response planning; and
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1 (D) environmental monitoring and research;

2 (4) each party has jurisdiction over the submerged and submersible land within

3 its territorial sea and responsibility for management of many marine resources and ocean uses;

4 each party has unique natural resource, social, economic, and political conditions for which local

5 management by the individual party is the most appropriate;

6 (5) the parties now do not have an effective means to address mutual concerns

7 related to transport of oil and hazardous substances in waters within and beyond the party’s

8 jurisdiction that may jeopardize ocean resources and uses important to one or more coastal

9 parties;

10 (6) the 1983 Presidential Proclamation of the 200-mile United States Exclusive

11 Economic Zone has created the opportunity for all coastal states to more fully exercise and assert

12 their responsibilities pertaining to the protection, conservation, and development of ocean

13 resources under United States jurisdiction;

14 (7) citizens of the Pacific states and the Province of British Columbia are

15 increasingly concerned with the environmental integrity of the ocean and protection of all ocean

16 resources;

17 (8) recent studies conducted in the wake of major accidental releases of oil or

18 hazardous substances have concluded that the existing system of response to spills could be

19 improved in th. following ways to provide better protection of ocean resources:

20 (A) enhanced personnel training and qualifications;

21 (B) improved vessel design and integrity;

22 (C) better mechanisms for cost recovery by the states or the province;

23 (D) improved coordination in regulatory oversight;

24 (E) enhanced traffic management; and

25 (F) an improved information base dealing with marine and coastal

26 environments;

27 (9) a spill or discharge of oil or a hazardous substance from an ocean-going vessel

28 has the potential of causing major regional effects.

29 (b) Therefore, the purpose of this compact is to

30 (1) assist in the promotion of interstate commerce by encouraging uniform

31 regulation of the transportation of oil or hazardous substances within the compact zone;
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1 (2) provide a legal mechanism to regulate certain ocean activities within the

2 United States Exclusive Economic Zone;

3 (3) enhance regional coordination of issues of critical importance;

4 (4) work with federal agencies to advance the best interest of the region;

5 (5) foster regional cooperation and pooling of resources to reduce costs and

6 increase effective use of scarce resources;

7 (6) monitor activities of concern to the parties;

8 (7) address issues of mutual concern to the Pacific states and the Frovince of

9 British Columbia and enhance the parties’ influence over activities of concern that are not now

10 addressed through existing compacts, including

11 (A) spill prevention;

12 (B) transportation of oil and other hazardous substances;

13 (C) spill response planning; and

14 (D) environmental monitoring and research;

15 (8) foster cooperation and coordination among the parties in order to increase the

16 effectiveness of the individual party’s ocean laws and programs;

17 (9) provide technical assistance to parties for ocean activities covered by this

18 compact;

19 (10; provide for formal participation by the Province of British Columbia with

20 the compact to more fully address issues of regional concern;

21 (11) ensure that the citizens of the region have opportunities to participate in

22 discussions and deliberations of regional ocean resources issues;

23 (12) establish an innovative system under which the parties can represent their

24 shared interests within the corny act zone, including

25 (A) the maintenance and protection of common ocean resources; and

26 (B) vessel transportation of oil and other hazardous substances;

27 (13) recommend uniform safety standards for routes, crews, and equipment for

28 vessels transporting oil and hazardous substances within the compact zone and monitor the

29 implementation of these standards and regulations by federal agencies, states or provinces, and

30 private industry;

31 (14) promote more coordinated management of ocean resources that are of mutual
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1 concern;

2 (15) provide a forum for the regional coordination of the individual parties’ plans

3 for the management and protection of those areas of the Pacific Ocean and adjacent waters over

4 which the compacting parties jointly or separately now have or may acquire jurisdiction.

5 ARTICLE II

6 DEFINITIONS

7 In this compact,

8 (1) "compact" means the representative body created by Article IV of this

9 compact;

10 (2) "compact zone" means the portion of the oceans bordering the parties within

11 the 200-mile exclusive economic zone;

12 (3) "hazardous substance" means an element or compound that, when it enters in

13 or on the water, presents an imminent and substantial danger to the public health or welfare or

14 the environment, including fish, animals, vegetation, or a part of the natural habitat in which they

15 are found; "hazardous substance" includes a substance designated under 33 U.S.C. 1321(b)(2)(A),

16 an element, compound, mixture, solution, or substance designated under 42 U.S.C. 9602, a

17 hazardous waste having characteristics identified under or listed under 42 U.S.C. 6921, a toxic

18 pollutant listed under 33 U.S.C. 1317(a), and an imminently hazardous chemical substance or

19 mixture with respect to which the administrator of the United States Environmental Protection

20 Agency has taken action under 15 U.S.C. 2606;

21 (4) "navigable waters" means the waters of the United States, including the

22 territorial sea;

23 (5) "oil" means crude petroleum oil or any other hydrocarbon, regardless of

24 gravity, that is produced at the well in liquid form by ordinary production methods, and any

25 petroleum products or petrochemicals of any kind and in any form whether crude, refined, or a

26 petroleum byproduct, including petroleum, fuel oil, gasoline, lubricating oils, oily sludge, oily

27 refuse, or mixed with other wastes, liquefied natural gas, or propane;

28 (6) "pany" means a state or province that ratifies this compact as provided in

29 Article III of this compact;

30 (7) "representative" means an individual appointed as provided in Article IV of

31 this compact to represent a party;
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1 (8) "vessel" means a watercraft or other artificial contrivance that is constructed

2 or adapted to carry, or that carries oil or hazardous substances in bulk as cargo or cargo residue

3 and that is greater than 5,000 gross weight tonnage, and that

4 (A) operates on the navigable waters of the compact zone; or

5 (B) transfers oil or hazardous substances in a place subject to the

6 jurisdiction of the United States.

7 ARTICLE ID

8 OPERATIVE DATES

9 (a) Except as provided in (b) of this article, this compact shall become effective when

10 this state and two or more of the states of California, Hawaii, Oregon, or Washington ratify the

11 compact and the consent of the Congress is or has been granted as required by section 10,

12 Article I, of the Constitution of the United States.

13 (b) This agreement shall become operative as to the Province of British Columbia as a

14 full party upon request of the Province of British Columbia and approval of the Congress.

15 ARTICLE IV

16 PACIFIC OCEAN RESOURCES COMPACT

17 (a) The Pacific Ocean Resources Compact is created and shall have its offices within the

18 territorial limits of one of the parties, shall carry out its duties and functions in accordance with

19 this compact, shall continue in force and effect in accordance with this compact, and, except as

20 specifically provided in this compact, may not be considered an agency or instrumentality of the

21 United States for the purpose of any federal law. Each party participating in this compact shall

22 appoint two persons, subject to the applicable laws of the appointing party, to undertake the

23 functions and duties of representatives of the compact. This compact shall be invested with the

24 powers and duties set out in this compact.

25 (b) The term of each representative shall be four years. A representative shall hold office

26 until a successor is appointed and qualified but the successor’s term shall expire four years from

27 the legal date of expiration of the term of the predecessor. Vacancies occurring in the office of

28 a representative for any reason or cause shall be filled for the unexpired term by the party

29 represented by the vacancy. A parr' may remove the representative for that party in accordance

30 with the statutes of the party concerned. Each representative may delegate to a deputy the power

31 to be present and participate, including voting as the representative or substitute, at any meeting
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of or hearing by or other proceeding of the compact.

(c) The compact shall invite the Secretary of the United States Department of 

Transportation, the Administrator of the United States Environmental Protection Agency, and the 

Administrator of the National Oceanic and Atmospheric Administration or their designees to 

participate as nonvoting members of the compact.

ARTICLE V

PACIFIC OCEAN RESOURCES COMPACT AUTHORITY 

(a) The Pacific Ocean Resources Compact is authorized to

(1) facilitate the prevention of or response to oil and hazardous substance spills

by

(A) serving as a West Coast Spill Prevention Advisory Committee to the 

United States Coast Guard; as such, the compact shall advise the United States Coast 

Guard on matters pertaining to spill prevention and response within 'he compact zone and 

also shall advise the United States Coast Guard on other matters within the compact’s 

authority as set forth in this compact;

(B) participating as an interested person in any rulemaking proceeding by 

the United States Coast Guard related to the establishment of safety standards for routes, 

crews, and equipment for vessels transporting oil and hazardous substances; the United 

States Coast Gudrd shall adopt the recommendations of the compact, unless the United 

States Coast Guard makes a finding, as part of the rulemaking process, that the adoption 

of a recommendation would not prevent or facilitate response to oil and hazardous 

substance spills;

(C) as an interested person, requesting the United States Coast Guard to 

initiate rulemaking for the establishment or amendment of safety standards for routes, 

crews, and equipment for vessels transporting oil and hazardous substances; the United 

States Coast Guard shall initiate rulemaking as requested by the compact, unless the 

United States Coast Guard makes a finding that the initiation of the rulemaking would not 

further the prevention of or response to oil and hazardous substance spills;

(D) making recommendations to other appropriate state, federal, and 

regional entities regarding uniform safety standards for routes, crews, and equipment for 

vessels transporting oil and hazardous substances in the compact zone;
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1 (2) ensure a coordinated network of oil and hazardous substance spill response

2 plans and programs of the parries, federal agencies, and private organizations;

3 (3) by regulation, establish the requirements for submission of and approval by

4 the compact of a contingency plan by any vessel transporting oil or hazardous substance in the

5 compact zone; the requirements must be compatible with the requirements for response plans

6 under sec. 4202 of the Oil Pollution Act of 1990 (P.L. 101-380); a plan developed in accordance

7 with the regulations adopted by the compact and approved by the compact shall satisfy the

8 requirements of sec. 4202 of the Oil Pollution Act and shall satisfy and supersede any

9 requirements of an individual party for submitting a vessel contingency or spill response plan;

10 however, all plans approved by parties to this compact before the operative date of the compact

11 shall remain in full force and effect until a contingency plan is approved by the compact under

12 this paragraph; if a contingency plan approved by one of the parties to this compact expires after

13 the compact contingency plan regulations are adopted, a new contingency plan must be adopted

14 under the compact regulations; in establishing regulations under this paragraph, the compact shall

15 work closely with officials of the parties to assure that the vessel contingency plans required

16 under this compact include all subject areas included by the member parties in the standards for

17 vessel contingency plans of the parties, in the aggregate, before the adoption of the compact;

18 (4) establish and maintain an informational clearinghouse related to spill response,

19 including a directory of personnel, equipment, technical expertise, organizations, and other

20 resources available to assist as part of a regional oil or hazardous substance spill response;

21 (5) provide a forum for discussion and recommendation to resolve conflicts

22 among member parties or the federal government regarding various ocean resources programs

23 that have been or may be established by each party;

24 (6) provide opportunities for public participation in compact activities by holding

25 meetings of the compact in various locations within the territorial limits of the parties, providing

26 opportunities for public comment at meetings and developing a public outreach program;

27 (7) designate state or provincial agency officials to act on behalf of the compact

28 as liaisons with federal agencies;

29 (8) identify the regional data needs related to ocean resources and recommend a

30 method for compiling the data in a fonmat that can be shared by all parties;

31 (9) consult with and advise any pertinent party or federal agency with regard to
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1 problems connected with ocean resources management and recommend the adoption of any rules

2 or regulations the compact considers advisable that are within the jurisdiction of the agency;

3 (10) establish sanctions and a schedule of civil penalties for violations of the rules

4 or regulations of the compact and impose those sanctions or civil penalties in accordance with

5 5 U.S.C 551 - 559 and 701 - 706;

6 (11) request the United States Coast Guard to enforce or assist in the enforcement

7 of any regulations adopted by the compact including, but not limited to, regulations related to the

8 submission of a contingency plan or financial assurance requirements in the compact zone;

9 (12) establish a schedule of reasonable fees to be assessed for the review of a

10 contingency plan submitted under (3) of this subsection; the fees must be sufficient to recover

11 the costs of reviewing the plans and conducting any related inspections; the fees may be assessed

12 in increments up to the maximum amount.

13 (b) In addition to the authority granted under (a) of this article, the compact may

14 (1) accept grants and gifts;

15 (2) enter into contracts for whose performance the compact shall be solely

16 responsible in order to support its operations;

17 (3) conduct and prepare, independently or in cooperation with others, studies,

18 investigations, research, and programs relating to the purposes of this compact;

19 (4) conduct public hearings on matters pertaining to the purposes of this compact;

20 (5) establish a standardized cost recovery formula for damages to other resources

21 based on the amount of oil or hazardous substance spilled;

22 (6) enter into an agreement with the United States Coast Guard under which the

23 compact will administer compliance with the requirements for demonstrating financial

24 responsibility under section 1016 of the Oil Pollution Act of 1990 in an amount established by

25 the compact; proof of financial responsibility, if established by the compact under this paragraph,

26 shall satisfy and supersede the requirement of any individual party for demonstrating financial

27 responsibility; however, all financial responsibility requirements established by the parties to this

28 compact before the compact establishes an amount under the paragraph shall remain in full force

29 and effect until the compact establishes a requirement and enters into an agreement with the

30 United States Coast Guard under this paragraph; in establishing the amount of financial

31 responsibility under this paragraph, the compact shall work with officials of each party to assure

WORK DRAFT WORK DRAFT WORK DRAFT

-9-
.Vev Text Underlined /DELETED TEXT BRACKETED]

CSSB 102(FIN )



1 that such requirements are sufficient to satisfy the requirements of the parties, in aggregate;

2 (7) in accordance with the provisions of 5 U.S.C. 551 - 559 and 701 - 706,

3 enforce the rules and regulations adopted by the compact to cany out the authority of the

4 compact as set out in this article;

5 (8) appoint technical and advisory comrr' for the purpose of advising the

6 compact on regional ocean resources issues, data needs >•>$" format, and other purposes related

7 to the compact’s activities; a technical or advisory committee appointed by the compact is not

8 subject to the provisions of the Federal Advisory Committee Act (P.L. 92-463, as amended);

9 (9) allow a variance from the provisions of this compact or rules or regulations

10 adopted by the compact under this article; a variance must be based on a showing by the person

11 or entity seeking the variance that the activity allowed under the variance will have no regional

12 effect and that the variance is economically necessary; under no circumstances may a variance

13 result in the regulation of the transportation of oil or hazardous substance according to standards

14 less stringent than standards imposed under federal law.

15 (c) The compact shall adopt all regulations necessary to carry out its duties and exercise

16 its authority under this article. The compact shall adopt the regulations in accordance with the

17 provisions of 5 U.S.C. 5 0 0  - 559.

18 ARTICLE VI

19 PACIFIC OCEAN RESOURCES COMPACT ORGANIZATION

20 The compact shall select a chair and a vice-chair. After the initial chair and vice-chair

21 are selected, the compact shall establish a rotation for the selection of the chair and vice-chair

22 so the office rotates through the parties to the compact. The compact shall appoint and at its

23 pleasure remove or discharge such officers and employees as may be required to carry the

24 provisions of this compact into effect and shall fix and determine their duties, qualifications, and

25 compensation. The compact shall adopt rules and regulations for the conduct of its business.

26 It may establish and maintain one or more offices for the transaction of its business and may

27 meet at any time or place within the territorial limits of the signatory parties but must meet at

28 least once a year.

29 ARTICLE VII

30 VOTING AND QUORUM

31 (a) A majority of the representatives shall constitute a quorum.
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1 (b) Each representative shall be entitled to one vote. An action or decision of the

2 compact may not be approved unless the action or decision receives a majority of the votes of

3 the representatives, including at least one affirmative vote from each party.

4 ARTICLE Vm

5 SUPPORT AGENCIES

6 The compact may contract for the staff support necessary to cany out the purposes of this

7 compact or request appropriate agencies of the signatory parties to act as the research agencies

8 of the compact.

9 ARTICLE IX

10 PARTIES’ POWERS UNDER COMPACT

11 Except as specifically provided in Article V of this compact, nothing in this compact may

12 be construed to limit the powers of a party or to repeal or prevent the enactment of legislation

13 or the enforcement of a requirement imposing additional conditions and restrictions to conserve

14 ocean resources.

15 ARTICLE X

16 ABSENCE

17 Continued absence of representation or of a compact representative from a party shall be

18 brought to the attention of the appointing authority of the party not represented.

19 ARTICLE XI

20 FUNDING

21 (a) Each party shall contribute to the support of the compact.

22  (b) T he  annual contribution o f  each party  shall be figured  to  the nearest S100.

23 (c) The compact shall prepare an annual budget which shall be approved by vote of the

24 compact. After approval, the proposed budget shall be presented to the chief executive and the

25 legislative body of each party.

26 (d) Each party shall be responsible for the expenses of its own representatives.

27 ARTICLE XII

28 WITHDRAWAL FROM COMPACT

29 This compact shall continue in force and remain binding upon each party until renounced

30 by it. Renunciation of this compact must be preceded by sending six months’ notice in writing

31 of intention to withdraw from the compact to the other parties to the compact.
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Sec. 46.47 030. REPRESENTATIVES. The two representatives of the state to the Pacific 

Ocean Resources Compact shall be appointed by the governor, subject to confirmation by the 

legislature.
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SENATE BILL NO. 103
.1

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY SENATORS HALFORD, Eiiason, Cotten, Adams, Pourchot, Uehling, Sturgulewski, F rank , Hoffman, K erttu la , ' 
Duncan, Rodey, Collins, M enard, Pearce, Fischer

Introduced: 2/4/91
Referred: Finance
Funding Inform ation: General Fund $20,000,000

O ther Funds -0-
$20,000,000

I• j

I

A BILL i
i

FOR AN ACT ENTITLED

1 "An Act making an appropriation to the Department of Law to pursue litigation resulting

2 from the Exxon Valdez oil spill losses; and providing for an effective date."
I

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
i

4 * Section 1. The sum of $20,000,000 is appropriated from the general fund to the Department of Law

5 to enable the department to pursue litigation resulting from the Exxon Valdez oil spill losses.
i

6 * Sec. 2. The appropriation made by this Act lapses June 30, 1992.

7 * Sec. 3. This Act takes effect immediately under AS 01.10.070(c).
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/  date Comte,

*/nl  u n n u u L  nuni uic uiiyu
slfi§^^eJ^appropria .̂ 

omte Aide (initial) ( y

Prepared by: Jeffery C. O ttesen, Dim 

Division: Engineering and Operations I andards

Approved by Com m issioner
Frank G. tJ4rtpin 

Agency: Department of Transportation and Public Facilities

Phone: 465-2951

Date: March 14,1991

Phone: 465-3900

Date: March 14,1991

Distribution By Preparer: Legislative Finance, Legislative Sponsor, Requestor, OMB, Impacted Agcncy(ics).

REV 2/7/91- Page 1 of 2



STATE OF ALASKA
1991 LEG ISLAT IVE  SESSION SB 104

ANALYSIS fcont. from onae T);

This bill will have significant direct and indirect impacts to our capital budget. All costs associated 
with paying business losses including direct payments, legal costs, appraisal costs, staff time and court 
fees will be ineligible for federal-aid (23 CFR 710.304 (h)). It is difficult to predict how much these 
payments will be and the extent of litigation which will ensue to interpret the various provisions of the 
bill. In cases where the Attorney General's office counsels against going to court we will be 
compelled to reach negotiated settlements. We typically do this now for dollar amounts in excess of 
fair market value determinations. This bill will likely expand this practice as it broadens the type of 
losses which can be claimed.

Direct Costs
We have based our estimate of $2 million dollars on a number of assumptions. Each is highly variable 
and it would have been easy to estimate this fiscal note at a much larger figure. A single business loss 
claim sought during a condemnation action in 1990 sought $2 million. Based upon actual experience, 
we would adjust the amount necessary to pay and defend these claims in future capital budget requests.

Assumptions:
Business loss cases settled by negotiations: 25
Average settlement $40,000
Average administrative cost (legal, appraisal, staff) $8,000
Subtotal $1.2 million

Business loss cases settled in court: 8
Average settlement $80,000
Average administrative cost (legal, appraisal, staff) $20,000
Subtotal $0.8 million

Total $2.0 million

Indirect Costs
As this bill has an immediate effective date, it will slow the progress of a number of ongoing projects. 
If these are delayed beyond the end of the federal fiscal year, we will lose the opportunity to "obligate" 
this money and hence this is an opportunity loss. While it does not show up in a fiscal note, this bill 
will have the greatest effect on urban project's which are typically the most expensive. Further, in the 
current fiscal year the department is required to obligate:the highest level of federal funds in our 
history, and an amount which was revealed to us after the fiscal year began. Thus we predict that at 
least one or two projects will fail to obligate at a potential "cost" of $10 to $20 million.

Note: If appropriated, these funds could either be added to the general fund match for federal-aid highways and aviation 
which include money for a variety of costs not eligible for federal participation, or a separate fund could be appropriated 
which strictly limits the use of these funds to business loss claims and related expenses.

REV 2/7/91 Page 2 of 2
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C O N T IN U A T IO N  o f  F IS C A L  N O T E  A N A L Y S IS

For B i l l / R e s o l u t i o n  No. SB 104

T h i s  b i l l  m akes t h r e e  b a s i c  c h a n g e s  t o  s t a t e  la w s  c o n c e r n i n g  e m in e n t 
d o m a in , a n d  r e l o c a t i o n  a s s i s t a n c e  a n d  r e a l  p r o p e r t y  a c q u i s i t i o n  p r a c t i c e s .

F i r s t ,  t h e  b i l l  w o u ld  e x t e n d  e x i s t i n g  r e l o c a t i o n  a s s i s t a n c e  p r o g r a m  
b e n e f i t s  t o  a p e r s o n , o r  a p e r s o n 's  b u s in e s s  o r  fa rm , who a r e  d i s p l a c e d  b y  a 
t a k i n g  o r  d a m a g in g  o f  p r o p e r t y  f o r  a c t i v i t i e s  o f  s t a t e  a g e n c ie s . C u r r e n t l y  
r e l o c a t i o n  a s s i s t a n c e  i s  a v a i l a b l e  o n l y  f o r  s t a t e  a g e n c y  a c t i v i t i e s  t h a t  a r e  
f e d e r a l l y  f u n d e d .

S e c o n d , t h e  b i l l  w o u ld  m ake b o t h  s h o r t - t e r m  a n d  l o n g - t e r m  b u s in e s s  
lo s s  c o m p e n s a b le  u n d e r  e m in e n t d o m a in  la w s . M any j u r i s d i c t i o n s  d o n o t  c o m p e n s a te  
f o r  s u c h  lo s s e s ,  e x c e p t f o r  lo s s e s  s u f f e r e d  d u e t o  te m p o r a r y  i n t e r r u p t i o n s  t o  
b u s in e s s  o p e r a t i o n s ,  a s i s  c u r r e n t l y  t h e  c a s e  i n  A la s k a .

T h i r d ,  t h e  b i l l  w o u ld  r e q u i r e  t h a t  p r i o r  t o  f i l i n g  a d e c l a r a t i o n  o f  
t a k i n g  a n d p r i o r  t o  t a k i n g  p o s s e s s io n , t h e  s t a t e  o r  m u n i c i p a l i t y  m u s t c o m p le te  
a n  e x p a n s iv e  f a c t  f i n d i n g  t o  p r o v e  t h a t  t h e  am o u n t d e p o s i t e d  w i t h  t h e  c o u r t  f o r  
e s t im a t e d  c o m p e n s a t io n  f o r  b u s in e s s  lo s s e s  i s  a d e q u a te .

A l t h o u g h  t h e s e  c h a n g e s  w i l l  r e q u i r e  a d d i t i o n a l  a t t o r n e y  s e r v i c e s ,  
t h e y  w i l l  n o t  h a v e  a f i s c a l  im p a c t o n  t h e  D e p a r tm e n t o f  L a w . T he s t a t e ' s  c o s t  
f o r  a n y  c a p i t a l  p r o j e c t  i n v o l v i n g  r e l o c a t i o n  a s s i s t a n c e  o r  b u s in e s s  lo s s e s  w i l l  
b e  i n c r e m e n t a l l y  h i g h e r .  H o w e v e r , t h e  t o t a l  n u m b e r o f  a t t o r n e y  h o u r s  p r o v i d e d  
i n  a n y  g i v e n  y e a r  w i l l  p r o b a b l y  n o t  i n c r e a s e ,  a n d  th u s  t h e  l e g a l  s e r v i c e s  c o s t s  
t h a t  a r e  r e im b u r s e d  t o  Law b y  t h e  D e p a r tm e n t o f  T r a n s p o r t a t i o n  a n d  P u b l i c  
F a c i l i t i e s  w i l l  s im p ly  be r e d i s t r i b u t e d  f o r  d i f f e r e n t  p r o j e c t  l e g a l  p u r p o s e s .

• T h e c o s t  t h a t  t h e  s t a t e  p a y s  f o r  e m in e n t d o m a in  a n d  r e l o c a t i o n  a s s i s t a n c e  w i l l  
i n c r e a s e  t o  t h e  e x t e n t  t h a t  b u s in e s s  lo s s e s  a n d  s t a t e - f u n d e d  a g e n c y  a c t i v i t i e s  
a r e  a p a r t  o f  c a p i t a l  im p ro v e m e n t p r o j e c t s .  T h e s e  in c r e a s e d  c o s t s  w o u ld  o c c u r  
i n  f u t u r e  c a p i t a l  p r o j e c t  b u d g e t s . T h e D e p a r tm e n t o f  T r a n s p o r t a t i o n  a n d  P u b l i c  
F a c i l i t i e s '  v i e w  o n  th e s e  m a t t e r s  m ay b e h e l p f u l  i n  t h i s  l a t t e r  r e g a r d .
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| CS FOR SENATE B ILL  NO. 104 (STATE AFFAIRS)

ii

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION 

BY T H E  SENATE STATE AFFAIRS CO M M ITTEE

O ffered: 5/13/91
R eferred: Finance

Sponsor(s): SENATORS RODEY, H alford

i

A BILL ij

FOR AN ACT ENTITLED »

1 "An Act relating to the taking, acquisition, and compensation for damage of property by
j

2 state agencies, municipalities, and other entities; amending Alaska Rule of Civil Procedure
I

3 72; and providing for an effective date." i

i
4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

I

5 * Section 1. AS 09.55.300(b) is amended to read:

6 (b) If the court determines that the property is to be taken for a public use [,] and if all

7 parties to the action agree [DO NO OBJECT], the court shall appoint a master to determine the

I 8 amount to be paid by the plaintiffs to each owner or other person interested in the property as j

9 compensation and damages by reason of the appropriation of the property. If a party [ALL 1
I
10 PARTIES] to the action objects [OBJECT] to the appointment of a master the court shall

■11 proceed with a jury trial, unless the jury is waived by all parties to the action.
>!•■ 12 * Sec. 2. AS 09.55.310(a) is amended to read:

1:13 (a) The jury or master shall hear the allegations and evidence of persons interested and

14 shall ascertain and assess the following:

SB0104b -1- CSSB 104(STA)
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i 1 (1) the value of the property sought to be condemned, and all improvements on

2 it pertaining to the realty, and of each separate estate or interest in it; if it consists of different

3 parcels, the value of each parcel and each estate or interest in each parcel shall be separately

4 assessed;

5 (2) if the property sought to be condemned constitutes only a part of a larger

6 parcel, the damages that [WHICH] will accrue to the portion not sought to be condemned by

7 reason of its severance from the portion sought to be condemned, and the construction of the

8 improvement in the manner proposed by the plaintiff;

9 (3) separately, how much the portion not sought to be condemned and each estate

10 or interest in it will be benefited, if at all, by the construction of the improvements proposed by
j!
; l l  the plaintiff; and, if the benefit is equal to the damages assessed under (2) of this section, the
||
12 owner of the parcel may not [SHALL] be allowed [NO] damages except for the value of the
M
13 portion taken; but if the benefits are less than the damages [SO] assessed, the former shall be

14 deducted from the latter and the remainder shall be the only damages allowed in addition to the

15 value;
11
16 (4) if the property sought to be condemned is for a railroad, the cost of good and

17 sufficient fences along the line of the railroad, and the cost of cattle guards where fences may

18 cross the line of the railroad;.

19 (5) the full amount of business loss caused by taking or damaging the

20 property.

21 * Sec. 3. AS 09.55.330 is amended to read:

22 Sec. 09.55.330. COMPENSATION AND DAMAGES. For the purpose of assessing

23 compensation and damages, the right to compensation and damages [THEM] accrues at the date
Jj
24 of issuance of the summons, and their [ITS] actual value at that date is the measure of
;!
25 compensation of the property, except business loss, to be actually taken, and the basis of

26 damages to property, except business loss, not actually taken but injuriously affected in the cases
f j
27 where the damages are allowed. The amount of business loss to be awarded as just
II
28 compensation is the amount of actual or projected loss that is proved bv a party in interest

29 bv a preponderance of the evidence at a master’s hearing or at trial. If an order is made

|30 letting the plaintiff into possession, as provided in AS 09.55.380, the compensation and damages

131 awarded shall draw lawful interest from the date of the order. No improvements put upon the

CSSB 104(STA) -2-
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1 property after the date of the service of summons shall be included in the assessment of

2 compensation or damages.

3 * Sec. 4. AS 09.55.440(b) is amended to read:

4 (b) Upon motion of a party in interest and notice to all parties, the court shall!

5 expeditiously [MAY] order that the money deposited [OR A PART OF IT] be paid immediately

6 to the person or persons entitled to it for or on account of the just compensation to be awarded

7 in the proceedings. If the compensation finally awarded exceeds the amount of money deposited,

8 the deposit shall be offset against the award. If the compensation finally awarded is less than

9 the amount of money deposited, the court shall enter judgment in favor of the plaintiff and

10 against the proper parties for the amount of the excess.

11 * Sec. 5. AS 09.55.450(a) is amended to read:

12 (a) Upon the filing of the declaration of taking and the deposit of the estimated

!l3 compensation, the court may, upon motion, fix the time during which and the terms upon which

Il4 the parties in possession are required to surrender possession to the petitioner. However, the

15 right of entry mav [SHALL] not be granted the plaintiff until after the running of the time for

16 the defendant to file an objection to the declaration of taking or until after the hearing on an

E l  [ANY] objection to the declaration of taking if the objection is made in the time allowed by law.

8 In addition, the court mav not grant the right of entry until the court determines that the
|   !
19 amount of the deposit of the estimated just compensation for all property that has been 1

20 taken or damaged is substantiated by one or more appraisals prepared in good faith, j

21 Where the party in possession withdraws a [ANY] part of the award and remains in possession, j

22 the court may fix a reasonable rental for the premises to be paid by that party to the plaintiff !

23 during the [SUCH] possession.

j24 * Sec. 6. AS 09.55.460(b) is amended to read:

25 (b) The plaintiff may not be divested of a title or possession taken unless [ACQUIRED

26 EXCEPT WHERE] the court finds that the property was not taken by necessity for a public use

27 or purpose in a manner compatible with the greatest public good and the least private iniuiy, the

28 amount of estimated just compensation deposited under AS 09.55.440(a) is not adequate,

29 the state failed to comply with AS 34.60, the plaintiff is a municipality that failed to comply

30 with AS 34.60, or the plaintiff failed to comply with AS 09.55.275. In the event of that

31 finding, the court shall enter the judgment necessary to (1) compensate the persons entitled to

-3-
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it for the period during which the property was in the possession of the plaintiff, (2) recover for 

the plaintiff any award paid to any person, and (3) order the plaintiff to restore the property to 

the condition in which it existed at the time of the filing of the declaration of taking unless 

[SUCH] restoration is impossible, in which case the court shall award damages to the proper 

persons as compensation for a [ANY] diminution in the value of the property caused by the 

plaintiffs wrongful possession.

* Sec. 7. AS 09.55 is amended by adding a new section to article 3 to read:

Sec. 09.55.465. DEFINITIONS. In AS 09.55.240 - 09.55.465,

(1) "business loss" includes short-term loss of profits, long-term loss of profits, 

and the loss of goodwill;

(2) "private injury" includes business loss caused by the taking of or damage to

property.

* Sec. 8. AS 29.10.200(25) is amended to read:

(25) AS 29.35.030 (eminent domain, relocation assistance, and real property 

acquisition practices)

* Sec. 9. AS 29.35.030(a) is amended to read:

(a) A municipality may, only within its boundaries, exercise the powers of eminent 

domain and declaration of taking in the performance of a power or function of the municipality 

and shall use [UNDER] the procedures set out in AS 09.55.250 - 09.55.460 and AS 34.60, 

regardless of the source of funding. In addition, in the case of a second class city, the exercise 

of the power of eminent domain or declaration of taking must be by ordinance that is submitted 

to the voters at the next general election or at a special election called for that purpose. A 

majority of the votes on the question is required for approval of the ordinance.

* Sec. 10. AS 34.60.010 is amended to read:

Sec. 34.60.010. PURPOSE. The purpose of this chapter is to establish a uniform policy 

for the fair and equitable treatment of persons displaced as a result of activities undertaken bv 

state agencies [FEDERALLY ASSISTED PROGRAMS] in order that the displaced persons will 

not suffer disproportionate injuries as a result of programs designed for the benefit of the public 

as a whole.

* Sec. 11. AS 34.60.020 is amended to read:

Sec. 34.60.020. STATE AGENCIES TO ESTABLISH PROGRAM. State agencies shall

L
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establish and provide the means for implementing a program providing fair and reasonable 

relocation and other payment for persons displaced as a result of [FEDERALLY ASSISTED] 

activities undertaken by state agencies, to carry out relocation assistance programs for persons 

displaced, and to provide payments to persons as a result of the acquisition, takine, or damaging 

of [REAL] property for activities of state agencies.

* Sec. 12. AS 34.60.040(a) is amended to read:

(a) When the acquisition, taking, or damaging of [REAL] property for a [FEDERALLY 

ASSISTED] program or project undertaken by a state agency will result in the displacement of 

a person, the state agency responsible for the program or project shall make payment to the 

displaced person, upon proper application as approved by the state agency, for

(1) actual reasonable expenses in moving a person, the person’s family, business, 

farm operation, or other personal property;

(2) actual direct losses of tangible personal property as a result of moving or 

discontinuing a business or farm operation, but not to exceed an amount equal to the reasonable 

expenses that would have been required to relocate the property as determined by the state 

agency; and

(3) actual reasonable expenses in searching for a replacement business or farm.

* Sec. 13. AS 34.60.050 is amended to rea'k

Sec. 34.60.050. REPLACEMENT HOUSING FOR HOMEOWNERS, (a) In addition 

to payments otherwise authorized by this chapter, the state agency shall make an additional I 

payment not to exceed $22,500 [,] to a displaced person who is displaced from a dwelling 

actually owned and occupied by the person for not less than 180 days before the initiation of 

negotiations for the acquisition of the property. This additional payment must include the 

following elements:

(1) the amount, if any, that when added to the acquisition or taking cost of the 

dwelling acquired or taken by the state agency, equals the reasonable cost of a comparable 

replacement dwelling that is a decent, safe, and sanitary dwelling adequate to accommodate the 

displaced person, is reasonably accessible to public services and places of employment, and is 

available on the private market; all determinations required to carry out this paragraph shall be 

made in accordance with standards established by the state agency making the additional 

payment;
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(2) the amount, if any, that will compensate the displaced person for any 

incrsased interest costs that the displaced person is required to pay for financing the acquisition 

of the comparable replacement dwelling; this amount may be paid only if the dwelling acquired 

or taken by tne state agency was encumbered by a bona fide mortgage that was a valid lien on 

the dwelling for not less than 180 days before the initiation of negotiations for the acquisition 

or taking of the dwelling; and

(3) reasonable expenses incurred by the displaced person for evidence of title, 

recording fees, and other closing costs incident to the purchase of the replacement dwelling, but 

not including prepaid expenses.

(b) The additional payment authorized by (a) of this section may be made only to a 

displaced person who purchases and occupies a replacement dwelling that is decent, safe, and 

sanitary not later than the end of the one-year [ONE YEAR] period beginning on the date on 

which the person receives from the state agency final payment of all costs of the acquired or 

taken dwelling [,] or the date on which the person moves from the acquired or taken dwelling, 

whichever is the later date.

* Sec. 14. AS 34.60.060 is amended to read:

Sec. 34.60.060. REPLACEMENT HOUSING FOR TENANTS AND OTHERS. In 

addition to amounts otherwise authorized by this chapter, the state agency shall make a payment 

to or for a displaced person displaced from a dwelling, who is not eligible to receive a payment 

under AS 34.60.050, if the dwelling was actually and lawfully occupied by the displaced person 

for not less than 90 days before the initiation of negotiations for the acquisition or taking of the 

dwelling. The payment must be either

(1) the amount necessary to enable the displaced person to lease or rent for a 

period not to exceed three years and six months [,] a decent, safe, and sanitary dwelling of 

standards adequate to accommodate the displaced person in areas not generally less desirable in 

regard to public utilities and public and commercial facilities, and reasonably accessible to the 

person’s place of employment, but not to exceed $5,250; or

(2) the amount necessary to enable the displaced person to make a down payment, 

including incidental expenses described in AS 34.60.050(a)(3), on the purchase of a decent, safe, 

and sanitary dwelling of standards adequate to accommodate the displaced person in areas not 

generally less desirable in regard to public utilities and public and commercial facilities, but not
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to exceed $5,250.

Sec. 15. AS 34.60.070 is amended to read:

Sec. 34.60.070. EXPENSES INCIDENTAL TO TRANSFER OF PROPERTY. The state 

agency, as soon as practicable after the date of payment of the purchase price or the date of 

deposit in court of funds to satisfy the aw: d of compensation in a condemnation proceeding to 

acquire, take, or compensate for damage to [REAL] property, whichever is the earlier, shall 

reimburse the owner, to the extent the department considers fair and reasonable, for expenses 

necessarily incurred for

(1) recording fees, transfer taxes, and similar expenses incidental to conveying 

the [REAL] property to the state agency;

(2) penalty costs for prepayment of a preexisting recorded mortgage entered into 

in good faith encumbering the real property, if the mortgage was a valid lien on the property for 

not less than 180 days before the initiation of negotiations for the acquisition of the property; and

(3) the pro rata portion of [REAL] property taxes paid that are allocable to a 

period subsequent to the date of vesting title in the state [,] or the effective date of possession 

of the [REAL] property by the state agency, whichever is the earlier.

Sec. 16. AS 34.60.080(a) is amended to read:

(a) The state court having jurisdiction of a proceeding instituted by the state agency to 

take [ACQUIRE REAL] property by condemnation shall award the owner of a [ANY] right to, 

or title to, or interest in, the [REAL] propeity a sum that will in the opinion of the court 

reimburse the owner for reasonable costs, disbursements, and expenses, including reasonable 

attorney, appraisal, and engineering fees [,] actually incurred because of the condemnation 

proceedings, if

(1) the final judgment is that the state agency rannot take [ACQUIRE] the 

[REAL] property by condemnation; or

(2) the proceeding is abandoned by the state agency.

Sec. 17. AS 34.60.090(a) is amended to read:

(a) When the acquisition, taking, or damaging of [REAL] property for a program or 

project undertaken by a state agency [FOR A FEDERALLY ASSISTED PROGRAM OR 

PROJECT UNDERTAKEN BY THE STATE AGENCY] will result in the displacement of a 

person [ON OR AFTER JANUARY 2, 1971], the state agency shall provide a relocation
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1 assistance advisory program for displaced persons that [WHICH] offers the services described

2 in (c) of this section. If [THE STATE AGENCY DETERMINES THAT] a person occupying

3 property immediately adjacent to the [REAL] property acquired or taken is caused substantial

4 economic injury because of the acquisition or taking, the state agency shall [IT MAY] offer

5 the occupant relocation advisory services under the program.

6 * Sec. 18. AS 34.60.120 is amended to read:

7 Sec. 34.60.120. UNIFORM [REAL] PROPERTY ACQUISITION. TAKING, AND

8 DAMAGE COMPENSATION POLICY, (a) A state agency or other entity acquiring, taking,

9 or damaging [REAL] property for a [ANY] project or program [IN WHICH FEDERAL OR

10 FEDERAL-AID FUNDS ARE USED] shall to the greatest extent practicable comply with the

11 [FOLLOWING] policies set out in this section. [:]

■12 fb i [(1)] Every reasonable effort shall be made to expeditiously acquire, take, or make

jl3 compensation for [REAL] property by negotiation.

14 (c) Property to be acquired, taken, or damaged [(2) REAL PROPERTY] shall be
I:15 appraised before the initiation of negotiations, and the owner or a designated representative shall

il6 be given an opportunity to accompany the appraiser during the inspection of the property.
!|
'17 {d) [(3)] Before the initiation of negotiations for [REAL] property, an amount shall be
j!
18 established that is reasonably believed to be just compensation for all [THE REAL] property

19 acquired, taken, or damaged, and that amount shall be offered for the property. In no event

20 may the amount be less than the approved appraisal of the fair market value of the property. A

21 decrease or increase in the fair market value of [REAL] property before the date of valuation

i22 caused by the public improvement for which the property is acquired or taken or by the

,23 likelihood that the property would be acquired, taken for, or damaged by the improvement,
I
24 other than that due to physical deterioration within the reasonable control of the owner, will be

•25 disregarded in determining the compensation for the property. The owner of the [REAL]

26 property to be acquired, taken, or damaged shall be provided with a written statement of, and

27 a summary of the basis for, the amount established as just compensation.

28 (e) [(4)] An owner may not be required to surrender possession of [REAL] property

ll9 before the state agency concerned pays the agreed purchase price or deposits with the court in

30 accordance with applicable law, for the benefit of the owner, an amount not less than the

31 approved appraisal of the fair market value of the property [,] or the amount of the award of
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A

compensation in the condemnation proceeding for the property.

ID. [(5)] The construction or development of a public improvement shall be so scheduled 

that [, TO THE GREATEST EXTENT PRACTICABLE,] a person lawfully occupying [REAL] 

property is not required to move from a dwelling, assuming a replacement dwelling will be 

available, or to move the person’s business or farm operation, without at least 90 days’ written 

notice of the date by which the move is required and until at least 90 days have elapsed after

of taking, or the time for filing objections under AS 09.55.450(a) has ended without an 

objection being filed.

(g) [(6)] If an owner or tenant is permitted to occupy the acquired or taken [REAL] 

property [ACQUIRED] on a rental basis for a short term or for a period subject to termination 

by the state agency on short notice, the amount of rent required may not exceed the fair rental 

value of the property to a short-term occupier.

(h) [(7)] In no event may the time of condemnation be advanced or negotiations or 

condemnation and the deposit of funds in court for the use of the owner be deferred, nor any 

other coercive action be taken in order to compel an agreement on the price to be paid for the 

acquisition, taking, or damage to property.

{i) [(8)J If an interest in [REAL] property is to be taken or damaged [ACQUIRED] by ! 

exercise of the power of eminent domain, formal condemnation proceedings shall be instituted. 1 

The [ACQUIRING] state agency may not intentionally make it necessary for an owner to institute 

legal proceedings to prove the fact of the taking or damage of the [REAL] property.

l i l  [(9)] If the acquisition, taking, or damage of only part of the property would leave 

its owner with an uneconomic remnant, an offer to acquire or take the entire property shall be 

made.

Sec. 19. AS 34.60.130(a) is amended to read:

(a) Notwithstanding another [ANY OTHER] provision of law, if a state agency acquires 

or takes an [ANY] interest in real property, the state agency shall [MUST] acquire or take at 

least an equal interest in all buildings, structures, or other improvements located upon the real 

property that [WHICH] the state agency requires to be removed from the real property or that

a court

(1) determines that the prerequisites under AS 09.55.270 have been met; or

(2) has ruled under AS 09.55.450(a) on any objections made to a declaration

-9-
Now Text Underlined I DELETED TEXT BRACKETED I

CSSB 104(STA)



“  '• ■ . ' p H

1

2

3

4

5

6

7

8 

9

10

til

2

!13II
14n
II

i,ls
16

•18

p
20
il
21
i
22
I
23

jjM
:25

r
f

8

19

30

31

[WHICH] the state agency determines will be adversely affected by the use to which the real 

property will be put.

* Sec. 20. AS 34.60.130(b) is amended to read:

(b) For the purpose of determining just compensation to be paid for a building, structure, 

or other improvement required to be acquired or taken under (a) of this section, the building, 

structure, or other improvement is considered to be a part of the real property to be acquired or 

taken notwithstanding the right or obligation of a tenant, as against the owner of another [ANY 

OTHER] interest in the real property, to remove the building, structure, or improvement at the 

expiration of the tenant’s term, and the fair market value that [WHICH] the building, structure, 

or improvement contributes to the fair market value of the real property to be acquired or taken, 

or the fair market value of the building, structure, or improvement for removal from the real 

property, whichever is the greater, shall be paid to the tenant.

* Sec. 21. AS 34.60.135 is amended to read:

Sec. 34.60.135. PLANNING LOANS FOR ADDITIONAL HOUSING. In addition to 

the other programs authorized by this chapter, a state agency may make loans in order to 

encourage and facilitate the construction or rehabilitation of housing to meet the needs of 

displaced persons. These loans are a part of the [FEDERALLY ASSISTED] project cost and 

may be made to nonprofit, limited dividend, or cooperative organizations or public bodies. The 

loans may be made only for necessary and reasonable expenses, before construction, for planning 

and obtaining federally insured mortgage financing for the rehabilitation or construction of 

housing for displaced persons. The loans may not exceed 80 percent of the reasonable costs 

expected to be incurred in planning, and in obtaining financing for housing for displaced persons. 

Reasonable costs include [BUT ARE NOT LIMITED TO] costs for preliminary surveys and 

analysis of market needs, preliminary architectural fees, site acquisition, application and mortgage 

commitment fees, and construction loan fees and discounts. Loans to an organization established 

for profit [SHALL] bear interest at a market rate established by the state agency. All other loans 

are [SHALL BE] without interest The state agency shall require repayment of loans made under 

this section [,] under terms and conditions established by the state agency. Repayment shall be 

made upon completion of the project or sooner, and except in the case of a loan to an 

organization established for profit, the state agency may cancel a [ANY] part or all of a loan 

following a determination by the state agency that a permanent loan to finance the rehabilitation
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1 or construction of the housing cannot be obtained in an amount adequate for repayment of the

2 loan.

3 * Sec. 22. AS 34.60.137 is amended to read:

4 Sec. 34.60.137. HOUSING REPLACEMENT ASSISTANCE AS LAST RESORT. If a

5 state agency [FEDERAL AIDED] program or project cannot proceed to actual construction

6 because comparable replacement sale or rental housing is not available, and the state agency

7 determines that housing cannot otherwise be made available, the agency may take action

8 necessary or appropriate to provide the housing by use of funds authorized for the project.

9 * Sec. 23. AS 34.60.150 ;s amended to read:

M) Sec. 34.60.150. DEFINITIONS. In this chapter

M  (i) business" means any lawful activity, excepting a farm operation, conducted

DL2 primarily

jl3 (A) for the purchase, sale, lease, and rental of personal and real property,

14 and manufacture, processing, or marketing of products, commodities, or other personal

15 property;

16 (B) for the sale of services to the public;

17 (C) by a nonprofit organization; or

18 (D) for assisting, solely for the purpose of AS 34.60.040(a), in the

19 purchase, sale, resale, manufacture, processing, or marketing of products, commodities,
!|
i20 personal property, or services by the erection and maintenance of an outdoor advertising
i l

jJ21 display, whether or not the display is located on the premises on which any of the above
•

122 activities are conducted;

23 (2) "displaced person" means a [ANY] any person who [, ON OR AFTER

24 JANUARY 2, 1971] moves from [REAL] property, or moves personal property from [REAL]

25 property, as a result of the acquisition or taking of the [REAL] property, in whole or in part, or

26 as a result of the written order of the state agency to vacate [REAL] property, for a program or

27 project undertaken by the state agency, and solely for the purpose of AS 34.60.040(a) and

28 34.60.090, as a result of the acquisition or taking of, or as a result of the written order of a state

29 agency to vacate other [REAL] property on which the person conducts a business or farm

30 operation for the program or project;

31 (3) "farm operation" means any activity conducted solely or primarily for the
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1 production of one or more agricultural products or commodities, including timber, for sale or

2 home use, and customarily producing these products or commodities in sufficient quantity to be

3 capable of contributing materially to the operator’s support;

4 (4) "mortgage" means those classes of liens commonly given to secure advances

5 on, or the unpaid purchase price of, real property [,] under the law of the state in which the real

6 property is located, together with the credit instruments, if any, secured by the property;

7 (5) "person" means an individual, partnership, corporation, or association;

8 (6) " property" includes short-term and long-term business interests;
9 (7) "state agency" means a department, agency, instrumentality, corporate

10 authority of the state, or a political subdivision of the state, or a department, agency,

11 instrumentality, or authority of two or more political subdivisions of the state [PARTICIPATING

12 IN FEDERALLY ASSISTED PROGRAMS].

13 * Sec. 24. AS 34.60.100 is repealed.

14 * Sec. 25. AS 09.55.300(b). amended by sec. 1 of this Act, amends Alaska Rule of Civil Procedure

Il5 72(h)(2) by establishing different criteria for determining whether a master’s hearing is held to determine

16 the amount to be paid by the plaintiff.

17 * Sec. 26. This Act takes effect immediately under AS 01.10.070(c).
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY  SEN A T O R S  R O D E Y , H alfo rd

In tro d u c ed : 2/6/91
R e fe rre d : S ta te  A ffairs an d  F inance

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to the taking and compensation for damage of property by state

2 agencies, municipalities, and other entities; and providing for an effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 09.55.310(a) is amended to read:

SENATE BILL NO. 104

5 (a) The jury or master shall hear the allegations and evidence of persons interested and

6 shall ascertain and assess the following:

7 (1) the value of the property sought to be condemned, and all improvements on

8 it pertaining to the realty, and of each separate estate or interest in it; if it consists of different

9 parcels, the value of each parcel and each estate or interest in each parcel shall be separately

10 assessed;

111 (2) if the property sought to be condemned constitutes only a part of a larger
|12 parcel, the damages that [WHICH] will accrue to the portion not sought to be condemned by
j

13 reason of its severance from the portion sought to be condemned, and the construction of the
|l
14 improvements in the manner proposed by the plaintiff;
I
iI
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(3) separately, how much the portion not sought to be condemned and each estate 

or interest in it will be benefited, if at all, by the construction of the improvements proposed by 

the plaintiff; and, if the benefit is equal to the damages assessed under (2) of this section, the 
owner of the parcel mav not [SHALL] be allowed [NO] damages except for the value of the 

portion taken; but if the benefits are less than the damages [SO] assessed, the former shall be 

deducted from the latter and the remainder shall be the only damages allowed in addition to the 

value;

(4) if the property sought to be condemned is for a railroad, the cost of good and 

sufficient fences along the line of the railroad, and the cost of catde guards where fences may 

cross the line of the railroad̂

(5) the full amount of business loss caused bv taking or damaging the

property.

* Sec. 2. AS 09.55.440(b) is amended to read:

(b) Upon motion of a party in interest and notice to all parties, the court shall 

expeditiously [MAY] order that the money deposited [OR A PART OF IT] be paid immediately ! 

to the person or persons entitled to it for or on account of the just compensation to be awarded j 

in the proceedings. If the compensation finally awarded exceeds the amount of money deposited, ! 

the deposit shall be offset against the award. If the compensation finally awarded is less than i 

the amount of money deposited, the court shall enter judgment in favor of the plaintiff and \ 

against the proper parties for the amount of the excess.

* Sec. 3. AS 09.55.450(a) is amended to read:

(a) Upon the filing of the declaration of taking and the deposit of the estimated 

compensation, the court may, upon motion, fix the time during which and the terms upon which 

the parties in possession are required to surrender possession to the petitioner. However, the 

right of entry may [SHALL] not be granted the plaintiff until after the running of the time for 

the defendant to file an objection to the declaration of taking or until after the hearing on an 

[ANY] objection to the declaration of taking if the objection is made in the time allowed by law. 

In addition, the court may not grant the right of entry until the court determines that the 

amount of the deposit of the estimated just compensation for all property that has been 

taken or damaged is substantiated by one or more appraisals prepared in good faith. 

Where the party in possession withdraws a [ANY] part of the award and remains in possession,
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the court may fix a reasonable rental for the premises to be paid by that party to the plaintiff 

during the [SUCH] possession.

* Sec. 4. AS 09.55.460(b) is amended to read:

(b) The plaintiff may not be divested of a title or possession taken unless [ACQUIRED 

EXCEPT WHERE] the court finds that the property was not taken by necessity for a public use 

or purpose in a manner compatible with the greatest public good and the least private injury, the 

amount of estimated just compensation deposited under AS 09.55.440(a) is not adequate, 

the state failed to comply with AS 34.60, the plaintiff is a municipality that failed to comply 

with AS 34.60, or the plaintiff failed to comply with AS 09.55.275. In the event of that 

finding, the court shall enter the judgment necessary to (1) compensate the persons entitled to 
it for the period during which the property was in the possession of the plaintiff, (2) recover for 
the plaintiff any award paid to any person, and (3) order the plaintiff to restore the property to 

the condition in which it existed at the time of the filing of the declaration of taking unless 

[SUCH] restoration is impossible, in which case the court shall award damages to the proper 

persons as compensation for a [ANY] diminution in the value of the property caused by the 

plaintiffs wrongful possession.

* Sec. 5. AS 09.55 is amended by adding a new section to article 3 to read:

Sec. 09.55.465. DEFINITIONS. In AS 09.55.240 - 09.55.465,

(1) "business loss" includes short-term business loss, long-term business loss, and 
the loss of goodwill;

(2) "private injury" includes business loss caused by the taking of or damage to
property.

* Sec. 6. AS 29.10.200(25) is amended to read:
(25) AS 29.35.030 (eminent domain, relocation assistance, and real property 

acquisition practices)

* Sec. 7. AS 29.35.030(a) is amended to read:

(a) A municipality may, only within its boundaries, exercise the powers of eminent 

domain and declaration of taking in the performance of a power or function of the municipality 

but must use [UNDER] the procedures set out in AS 09.55.250 - 09.55.460 and AS 34.60, 

regardless of the source of funding. In the case of a second class city, the exercise of the 

power of eminent domain or declaration of taking must be by ordinance that is submitted to the

-3-
New Text Underlined [DELETED TEXT BRACKETED]



$  •
voters at the next general election or at a special election called for that purpose. A majority of 

the votes on the question is required for approval of the ordinance.

* Sec. 8. AS 34.60.010 is amended to read:
Sec. 34.60.010. PURPOSE. The purpose of this chapter is to establish a uniform policy 

for the fair and equitable treatment of persons displaced as a result of activities undertaken bv 

state agencies [FEDERALLY ASSISTED PROGRAMS] in order that the displaced persons will 

not suffer disproportionate injuries as a result of programs designed for the benefit of the public 

as a whole.

* Sec. 9. AS 34.60.020 is amended to read:

Sec. 34.60.020. STATE AGENCIES TO ESTABLISH PROGRAM. State agencies shall 

establish and provide the means for implementing a program providing fair and reasonable 

relocation and other payment for persons displaced as a result of [FEDERALLY ASSISTED] 

activities undertaken by state agencies, to carry out relocation assistance programs for persons 

displaced, and to provide payments to persons as a result of taking or damaging 

[ACQUISITION] of [REAL] property for activities of state agencies.

* Sec. 10. AS 34.60.040(a) is amended to read:
(a) When the taking or damaging [ACQUISITION] of [REAL] property for a 

[FEDERALLY ASSISTED] program or project undertaken by a state agency will result in the 

displacement of a person, the state agency responsible for the program or project shall make 

payment to the displaced person, upon proper application as approved by the state agency, for

(1) actuai reasonable expenses in moving a person, the person’s family, business, 
farm operation, or other personal property;

(2) actual direct losses of tangible personal property as a result of moving or 
discontinuing a business or farm operation, but not to exceed an amount equal to the reasonable 

expenses that would have been required to relocate the property as determined by the state 

agency; and

(3) actual reasonable expenses in searching for a replacement business or farm.

* Sec. 11. AS 34.60.050 is amended to read:
Sec. 34.60.050. REPLACEMENT HOUSING FOR HOMEOWNERS, (a) In addition 

to payments otherwise authorized by this chapter, the state agency shall make an additional 

payment not to exceed $22,500 [,] to a displaced person who is displaced from a dwelling
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actually owned and occupied by the person for not less than 180 days before the initiation of 

negotiations for the acquisition of the property. This additional payment must include the 

following elements:

(1) the amount, if any, that when added to the taking [ACQUISITION] cost of 

the dwelling taken [ACQUIRED] by the state agency, equals the reasonable cost of a comparable 

replacement dwelling that is a decent, safe, and sanitary dwelling adequate to accommodate the 

displaced person, is reasonably accessible to public services and places of employment, and is 

available on the private market; all determinations required to carry out this paragraph shall be 

made in accordance with standards established by the state agency making the additional 

payment;

(2) the amount, if any, that will compensate the displaced person for any 

increased interest costs that the displaced person is required to pay for financing the acquisition j 
of the comparable replacement dwelling; this amount may be paid only if the dwelling taken ! 

[ACQUIRED] by the state agency was encumbered by a bona fide mortgage that was a valid lien | 

on the dwelling for not less than 180 days before the initiation of negotiations for the taking 

[ACQUISITION] of the dwelling; and

(3) reasonable expenses incurred by the displaced person for evidence of title, 

recording fees, and other closing costs incident to the purchase of the replacement dwelling, but 

not including prepaid expenses.

(b) The additional payment authorized by (a) of this section may be made only to a 

displaced person who purchases and occupies a replacement dwelling that is decent, safe, and 

sanitary not later than the end of the one-vear [ONE YEAR] period beginning on the date on 

which the person receives from the state agency final payment of all costs of the taken dwelling 

[,] or the date on which the person moves from the taken [ACQUIRED] dwelling, whichever is 

the later date.

* Sec. 12. AS 34.60.060 is amended to read:

Sec. 34.60.060. REPLACEMENT HOUSING FOR TENANTS AND OTHERS. In 

addition to amounts otherwise authorized by this chapter, the state agency shall make a payment 

to or for a displaced person displaced from a dwelling, who is not eligible to receive a payment 

under AS 34.60.050, if the dwelling was actually and lawfully occupied by the displaced person 

for not less than 90 days before the initiation of negotiations for taking [ACQUISITION OF] the
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I 1 dwelling. The payment must be either

2 (1) the amount necessary to enable the displaced person to lease or rent for a
3 period not to exceed three years and six months [,] a decent, safe, and sanitary dwelling of

i 4 standards adequate to accommodate the displaced person in areas not generally less desirable in
I

5 regard to public utilities and public and commercial facilities, and reasonably accessible to the

6 person’s place of employment, but not to exceed $5,250; or

7 (2) the amount necessary to enable the displaced person to make a down payment,
;j 8 including incidental expenses described in AS 34.60.050(a)(3), on the purchase of a decent, safe, .
j
■I 9 and sanitary dwelling of standards adequate to accommodate the displaced person in areas not

jjlO generally less desirable in regard to public utilities and public and commercial facilities, but not

jjll to exceed $5,250.

1 2  * Sec. 13. AS 34.60.070 is amended to read:
I
13 Sec. 34.60.070. EXPENSES INCIDENTAL TO TRANSFER OF PROPERTY. The state
I

14 agency, as soon as practicable after the date of payment of the purchase price or the date of !
!| . I
15 deposit in court of funds to satisfy the award of compensation in a condemnation proceeding to :
■i !
16 take or compensate for damage to [ACQUIRE REAL] property, whichever is the earlier, shall j
i' j
17 reimburse the owner, to the extent the department considers fair and reasonable, for expenses j

18 necessarily incurred for

19 (1) recording fees, transfer taxes, and similar expenses incidental to conveying j
ii * i
20 the [REAL] property to the state agency;
i|
,;21 (2) penalty costs for prepayment of a preexisting recorded mortgage entered into
j22 in good faith encumbering the real property, if the mortgage was a valid lien on the property for

23 not less than 180 days before the initiation of negotiations for the acquisition of the property; and

j24 (3) the pro rata portion of [REAL] property taxes paid that are allocable to a

25 period subsequent to the date of vesting title in the state [,] or the effective date of possession

26 of the [REAL] property by the state agency, whichever is the earlier.

27 * Sec. 14. AS 34.60.080(a) is amended to read:

28 (a) The state court having jurisdiction of a proceeding instituted by the state agency to

29 take [ACQUIRE REAL] property-by condemnation shall award the owner of a [ANY] right to,

30 or title to, or interest in, the [REAL] property a sum that will in the opinion of the court

31 reimburse the owner for reasonable costs, disbursements, and expenses, including reasonable
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attorney, appraisal, and engineering fees [,] actually incurred because of the condemnation 

proceedings, if

(1) the final judgment is that the state agency cannot take [ACQUIRE] the 

[REAL] property by condemnation; or

(2) the proceeding is abandoned by the state agency.
* Sec. 15. AS 34.60.090(a) is amended to read:

(a) When the taking or damaging [ACQUISITION] of [REAL] property for a program 

or project undertaken by a state agency [FOR A FEDERALLY ASSISTED PROGRAM OR 

PROJECT UNDERTAKEN BY THE STATE AGENCY] will result in the displacement of a 

person [ON OR AFTER JANUARY 2, 1971], the state agency shall provide a relocation 

assistance advisory program for displaced persons that [WHICH] offers the services described 

in (c) of this section. If [THE STATE AGENCY DETERMINES THAT] a person occupying 

property immediately adjacent to the [REAL] property taken [ACQUIRED] is caused substantial 

economic injury because of the taking, the state agency shall [ACQUISITION, IT MAY] offer 

the occupant relocation advisory services under the program.

* Sec. 16. AS 34.60.120 is amended to read:

Sec. 34.60.120. UNIFORM [REAL] PROPERTY TAKING AND DAMAGE 

COMPENSATION [ACQUISITION] POLICY, (a} A state agency or other entity taking or 

damaging [ACQUIRING REAL] property for a [ANY] project or program [IN WHICH 

FEDERAL OR FEDERAL-AID FUNDS ARE USED] shall to the greatest extent practicable 

comply with the [FOLLOWING] policies set out in this section. [:]

(b) [(1)] Every reasonable effort shall be made to expeditiously take or make 

compensation for [ACQUIRE REAL] property by negotiation.

(c) Property to be taken or damaged [(2) *'JEAL PROPERTY] shall be appraised 

before the initiation of negotiations, and the owner or a designated representative shall be given 

an opportunity to accompany the appraiser during the inspection of the property.

(d) [(3)] Before the initiation of negotiations for [REAL! property, an amount shall be 

establi hed that is reasonably believed to be just compensation for all [THE REAL] property 

taken or damaged, and that amount shall be offered for the property. In no event may the 

amount be less than the approved appraisal of the fair market value of the property. A decrease 

or increase in the fair market value of [REAL] property before the date of valuation caused by
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the public improvement for which the property is taken [ACQUIRED] or by the likelihood that 

the property would be taken [ACQUIRED] for or damaged bv the improvement, other than that 

due to physical deterioration within the reasonable control of the owner, will be disregarded in 

determining the compensation for the property. The owner of the [REAL] property to be taken 

[ACQUIRED] shall be provided with a written statement of, and a summary of the basis for, the 

amount established as just compensation.

(e) [(4)] An owner may not be required to surrender possession of [REAL] property 

before the state agency concerned pays the agreed purchase price or deposits with the court in 

accordance with applicable law, for the benefit of the owner, an amount not less than the 

approved appraisal of the fair market value of the property [,] or the amount of the award of 

compensation in the condemnation proceeding for the property.

(f), [(5)] The construction or development of a public improvement shall be so scheduled 

that [, TO THE GREATEST EXTENT PRACTICABLE,] a person lawfully occupying [REAL] 

property is not required to move from a dwelling, assuming a replacement dwelling will be ' 

available, or to move the person’s business or farm operation, without at least 90 days’ written | 

notice of the date by which the move is required and until at least 90 davs have elapsed after j 

a court

(1) determines that the prerequisites under AS 09.55.270 have been met; or

(2) has ruled under AS 09.55.450(a) on any objections made to a declaration i
i

of taking, or the time for filing objections under AS 09.55.450(a) has ended without an ! 

objection being Tiled.

(g) [(6)] If an owner or tenant is permitted to occupy the [REAL] taken or 

damaged property [ACQUIRED] on a rental basis for a short term or for a period -subject to 

termination by the state agency on short notice, the amount of rent required may not exceed the 

fair rental value of the property to a short-term occupier.

(h) [(7)] In no event may the time of condemnation be advanced or negotiations or 

condemnation and the deposit of funds in court for the use of the owner be deferred, nor any 

other coercive action be taken in order to compel an agreement on the price to be paid for the 

taking or damage to property.

fi) [(8)] If an interest in [REAL] property is to be taken or damaged [ACQUIRED] by 
exercise of the power of eminent domain, formal condemnation proceedings shall be instituted.
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The [ACQUIRING] rtate agency may not intentionally make it necessary for an owner to institute 

legal proceedings to prove the fact of the taking or damage of the [REAL] property.

(j) [(9)] If the taking or damage [ACQUISITION] of only part of the property would 

leave its owner with an uneconomic remnant, an offer to take [ACQUIRE] the entire property 

shall be made.

Sec. 17. AS 34.60.130(a) is amended to read:

(a) Notwithstanding another [ANY OTHER] provision of law, if a state agency takes 

an [ACQUIRES ANY] interest in real property, the state agency shall take [MUST ACQUIRE] 

at least an equal interest in all buildings, smjctures, or other improvements located upon the real 

property that [WHICH] the state agency requires to be removed from the real property or that 

[WHICH] the state agency determines will be adversely affected by the use to which the real 

prope. ty will be put.

Sec. 18. AS 34.60.130(b) is amended to read:

(b) For the purpose of determining just compensation to be paid for a building, structure, 

or other improvement required to be taken [ACQUIRED] under (a) of this section, the building, 

structure, or other improvement is considered to be a part of the real property to be taken 

[ACQUIRED] notwithstanding the right or obligation of a tenant, as against the owner of 

another [ANY OTHER] interest in the real property, to remove the building, structure, or 

improvement at the expiration of the tenant’s term, and the fair market value that [WHICH] the 

building, structure, or improvement contributes to the fair market value of the real property to 

be taken [ACQUIRED], or the fair market value of the building, structure, or improvement for 

removal from the real property, whichever is the greater, shall be paid to the tenant.

Sec. 19. AS 34.60.135 is amended to read:

Sec. 34.60.135. PLANNING LOANS FOR ADDITIONAL HOUSING. In addition to 

the other programs authorized by this chapter, a state agency may make loans in order to 

encourage and facilitate the construction or rehabilitation of housing to meet the needs of 

displaced persons. These loans are a part of the [FEDERALLY ASSISTED] project cost and 

may be made to nonprofit, limited dividend, or cooperative organizations or public bodies. The 

loans may be made only for necessary and reasonable expenses, before construction, for planning 

and obtaining federally insured mortgage financing for the rehabilitation or construction of 

housing for displaced persons. The loans may not exceed 80 percent of the reasonable costs
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expected to be incurred in planning, and in obtaining financing for housing for displaced persons. 

Reasonable costs include [BUT ARE NOT LIMITED TO] costs for preliminary surveys and 

analysis of market needs, preliminary architectural fees, site acquisition, application and mortgage 

commitment fees, and construction loan fees and discounts. Loans to an organization established 

for profit [SHALL] bear interest at a market rate established by the state agency. All other loans 

are [SHALL BE] without interest. The state agency shall require repayment of loans made under 

this section [,] under terms and conditions established by the state agency. Repayment shall be 

made upon completion of the project or sooner, and except in the case of a loan to an 

organization established for profit, the state agency may cancel a [ANY] part or all of a loan 

following a determination by the state agency that a permanent loan to finance the rehabilitation 

or construction of the housing cannot be obtained in an amount adequate for repayment of the 

loan.

Sec. 20. AS 34.60.137 is amended to read:

Sec. 34.60.137. HOUSING REPLACEMENT ASSISTANCE AS LAST RESORT. If a 

state agency [FEDERAL AIDED] program or project cannot proceed to actual construction 

because comparable replacement sale or rental housing is not available, and the state agency 

determines that housing cannot otherwise be made available, the agency may take action 

necessary or appropriate to provide the housing by use of funds authorized for the project.

Sec. 21. AS 34.60.150 is amended to read:

Sec. 34.60.150. DEFINITIONS. In this chapter

(1) "business" means any lawful activity, excepting a farm operation, conducted
primarily

(A) for the purchase, sale, lease, and rental of personal and real property, 

and manufacture, processing, or marketing of products, commodities, or other personal 

property;

(B) for the sale of services to the public;

(C) by a nonprofit organization; or

(D) for assisting, solely for the purpose of AS 34.60.040(a), in the 

purchase, sale, resale, manufacture, processing, or marketing of products, commodities, 

personal property, or services by the erection and maintenance of an outdoor advertising 

display, whether or not the display is located on the premises on which any of the above
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activities are conducted;

(2) "displaced person" means a [ANY] any person who [, ON OR AFTER 

JANUARY 2, 1971] moves from [REAL] property, or moves personal property from [REAL] 

property, as a result of the taking [ACQUISITION] of the [REAL] property, in whole or in part, 

or as a result of the written order of the state agency to vacate [REAL] property, for a program 

or project undertaken by the state agency, and solely for the purpose of AS 34.60.040(a) and 

34.60.090, as a result of the taking [ACQUISITION] of, or as a result of the written order of a 

state agency to vacate other [REAL] property on which the person conducts a business or farm 

operation for the program or project;

(3) "farm operation" means any activity conducted solely or primarily for the 

production of one or more agricultural products or commodities, including timber, for sale or 

home use, and customarily producing these products or commodities in sufficient quantity to be 

capable of contributing materially to the operator’s support;

(4) "mortgage" means those classes of liens commonly given to secure advances 

on, or the unpaid purchase price of, real property [,] under the law of the state in which the real 

property is located, together with the credit instruments, if any, secured by. the property;

(5) "person" means an individual, partnership, corporation, or association;

(6) " property" includes short-term and long-term business interests;
(71 "state agency" means a department, agency, instrumentality, corporate 

authority of the state, or a political subdivision of the state, or a department, agency, 

instrumentality, or authority of two or more political subdivisions of the state [PARTICIPATING 

IN 1EDERALLY ASSISTED PROGRAMS].

Sec. 22. AS 34.60.100 is repealed. —

Sec. 23. This Act takes effect immediately under AS 01.10.070(c).
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F I S C A L  N O T E

STATE OF ALASKA BELL NUMBER: SB 104
1992 LEGISLATIVE SESSION

R evision Dale: 05/12/91
T itle: C ondem nation Practices

Sponsor: Senators Rodey, H alford
Requestor: Senators R odey

Departm ent Affected: 
BRU:

Com ponent: 
C om ponent Serial N u m b e r

D O T & P F
Statew ide Engineering and 
O perations Standards 
E ngr. &  O perations Stand. 
547

E X P E N D I T U R E S /R E V E N U E S :  (Thousands o f  Dollars)
O P E R A T IN G F Y 9 3 F Y 9 4 F Y 9 5 F Y 9 6 F Y 9 7 F Y 9 8
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 200.0 200.0 200 .0 200 .0 200 .0 200 .0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND &  STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
T O T A L  O P E R A T IN G : 200.0 200.0 200.0 200 .0 200 .0 200 .0

I CAPITAL | 3 ,150 .00  I 3 ,150 .00  I 3 ,150 .00  I 3 ,150 .00  I 3 .150 .00  I 3 ,150 .00  I

REVENUE FUND SOURCE | 0 | 0 | 0 | 0 | 0 | Q |

F U N D IN G : (Thousands o f  Dollars)
GENERAL FUNDS 3,150 .0 3,150.0 3 ,150 .0 3 .150 .0 3 ,150 .0 3 ,150 .0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER FUND SOURCE 0 0 0 0 0 0
T O T A L  F U N D IN G : 3 ,150 .0 3 ,150.0 3 .150 .0 3 .150 .0 3 ,150 .0 3 ,150 .0

P O S I T I O N S
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estim ate O f  C urrent Y ear Im pact: W e would require approxim ately 50%  o f  the am ount show n for FY 93 as the
b ill has an im m edia te e ffec tiv e  date._______________________________ __

A N A L Y S IS : (A tta c h  a  s e p a r a te  p a g e  if  n e c e s sa ry )

See second page and department position paper.

Prepared by: Je ff  O ttcsen. C hief. R ieh t-of-W av & E nvironm ent Phone: 465-2951

D ivision: E ngineering  and O perations S hr • Is  Date: January  8 ,1 9 9 2

A pproved by C om m issioner. — - Phone: 465-3900
Frank <§rTurpin

Agency: D epartm ent o f  T ransportation and Public Facilities Date: January  9 ,1 9 9 2

Disj-ibiition Bv Preparer: Leg. Finance, Leg. Sponsor, Requestor, OMB/DBR, Gov. Leg. Office, Impacted Agcncy(ics).
. Rev 10/07/91 A  ^  /  •  a  a  Page 1 of 3



STATE OF ALASKA B ILL N U M B ER : SB 104
1992 LEGISLATIVE SESSION

ANALYSIS fcont. from page 21:

Basis of Estimate:
Contract with a private-sector firm to process and analyze minor business loss type claims:
Assume 500 claims filed annually @  $50 each to process: $25,000
Claims paid -- assume 350 claims paid @  $500 each $175,000

Sub-total: $0.2 million

Total: $3.35 million

Indirect Costs
As this bill has an immediate effective date, it will slow the progress of nearly all ongoing projects in 
order that the business loss issues may be considered Such delays will undoubtedly cause some 
projects to slip sufficiently that we cannot complete by the end of the current federal fiscal year 
(9/30/92) and if this happens we will lose the opportunity to "obligate" this money and hence this is an 
opportunity loss.

Such slippage would have been difficult to absorb in past years, but in the current year it may be 
devastating. The new federal highway bill has authorized an unprecedented level of funding to Alaska 
but such authorization did not take place until the second quarter of the FFY. We are striving to do 
more in less time than any previous annual highway program in our history and thus the additional 
steps imposed by this bill may prevent us from fully utilizing federal funds.

The bill will have the greatest impact on urban-type projects, because of the concentration of business 
activity. Such projects are typically the most expensive. Thus the delay of just one or two urban 
projects is quite likely and this could cause the State of Alaska to "lose" as much as $20 or $30 million.

Note: When appropriated, these funds could either be added to the general fund match for federal-aid highways and aviation which include money for a variety of costs not eligible for federal participation, or a separate fund could be appropriated which strictly limits the use of these funds to business loss claims and related expenses.
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STATE OF ALASKA
1992 LEGISLATIVE SESSION

BILL NUMBER: SB 104i

A N A L Y S TS. -fc.Qnl,Jr.QCT_page_n i

This bill will have significant direct and indirect impacts to our capital and operating budgets. For 
capital activities the greatest effect will be in highway projects. All costs associated with paying 
business losses including direct payments, legal costs, appraisal costs, staff time and court fees will be 
ineligible for federal-aid (23 CFR 710.304 (h)) and thus require general fund expenditures.. It is 
difficult to predict how much these payments will be and the extent of litigation which will ensue to 
interpret the various provisions of the bill. In cases where the Attorney General's office counsels 
against going to court we will be compelled to reach negotiated settlements. We typically do this now 
for dollar amounts in excess of fair market value determinations. This bill will likely expand this 
practice as it significantly broadens the type of losses which can be claimed.

For operating activities new costs will be inclined where maintenance activities on transportation 
facilities must necessarily cause disruptions to adjacent businesses. Streets or runways temporarily 
closed for maintenance activities will expose the department to loss of business claims. Currently, 
such temporary shutdowns are not compensable so a new and potentially costly new operating expense 
will bear on our operating budgets.

Capital Costs
We have based our estimate on a number of assumptions. Each is highly variable and it would have 
been easy to estimate this fiscal note at a much larger figure. A single business loss claim sought 
during a condemnation action in 1990 sought $2 million. Based upon actual experience, we would 
adjust the amount necessary to pay and defend these claims in future capital budget requests.

Basis of Estimate:
Average number of businesses potentially impacted by construction projects: 200
Analysis of business loss potential for above @  $250 each $50,000

Business loss cases settled by negotiations: 40
Average settlement assumed at $40,000 $ 1,600,000
Average administrative cost (legal, appraisal, negotiations staff) @  $10,000 $400,000

Business loss cases settled in some phase of court proceedings: 10
Average settlement assumed at $80,000 $800,000
Average administrative cost (legal, appraisal, negotiations staff) @  $30,000 $300,000

Sub-total: $3.15 million

Operating Costs
The department performs numerous maintenance-type activities which could be "claimed" as causing 
some degree of business loss. A pavement resealing might close traffic along an urban arterial for up 
to a day impacting dozens of businesses temporarily. Even snow plowing operating which 
temporarily place a berm in front of driveways might serve as a basis for a claim. Each affected 
business would be potentially eligible to file a claim and receive compensation. Because of the sheer 
number, such claims would have to be dealt with on an administrative basis with a relatively short and 
uncomplicated procedure.
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STATE OF ALASKA
1992 LEGISLATIVE SESSION

BILL NUMBER: SB 104

ANALYSIS fcont. from page 2 ):.

Basis of Estimate:
Contract with a private-sector firm to process and analyze minor business loss type claims:
Assume 500 claims filed annually @  $50 each to process: $25,000
Claims paid — assume 350 claims paid @  $500 each $175,000

Sub-total: $0.2 million

Total: $3.35 million

Indirect Costs
As this bill has an immediate effective date, it will slow the progress of nearly all ongoing projects in 
order that the business loss issues may be considered Such delays will undoubtedly cause some 
projects to slip sufficiently that we cannot complete by the end of the current federal fiscal year 
(9/30/92) and if this happens we will lose the opportunity to "obligate" this money and hence this is an 
opportunity loss.

Such slippage would have been difficult to absorb in past years, but in the current year it may be 
devastating. The new federal highway bill has authorized an unprecedented level of funding to Alaska 
but such authorization did not take place until the second quarter of the FFY. We are striving to do 
more in less time than any previous annual highway program in our history and thus the additional 
steps imposed by this bill may prevent us ffom fully utilizing federal funds.

The bill will have the greatest impact on urban-type projects, because of the concentration of business 
activity. Such projects are typically the most expensive. Thus the delay of just one or two urban 
projects is quite likely and this could cause the State of Alaska to "lose" as much as $20 or $30 million.

N o t e :  W h e n  a p p r o p r ia t e d ,  th e s e  f u n d s  c o u ld  e i t h e r  b e  a d d e d  to  th e  g e n e r a l  f u n d  m a t c h  f o r  f e d e r a l - a i d  
h ig h w a y s  a n d  a v ia t io n  w h ic h  in c lu d e  m o n e y  f o r  a  v a r i e t y  o f  c o s ts  n o t  e l i g i b le  f o r  f e d e r a l  p a r t i c i p a t i o n ,  
o r  a  s e p a r a t e  f u n d  c o u ld  b e  a p p r o p r i a t e d  w h ic h  s t r i c t l y  l i m i t s  t h e  u s e  o f  th e s e  f u n d s  t o  b u s in e s s  lo s s  
c la im s  a n d  r e la t e d  e x p e n s e s .
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FISCAL NOTE
STATE OF ALASKA 

1992 LEGISLATIVE SESSION

Revision Date: February 21. 1992

BILL NO. CSSB 104 (ST/

Title: "...taking and compensation...of
Department Affected: Department of Law
BRU: Legal Services_____________________

property bv state agencies...other entities."
Sponsor: Senator Rodev
Requestor: Senate State Affairs

Component: Operations

COMPONENT SERIAL

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 9 3 FY 9 4 FY 9 5 FY 9 6 FY 9 7 FY 9 8

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING * * « * « » « t # « » ft * # # # • • • •

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND ♦ # # ♦ * » « * » » » « t * * « * •  •  « « * • «

FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL

POSITIONS:

FULL-TIME f t # * « • * * * « * » » « t « •  ft«t • t t f f

PART-TIME

TEMPORARY

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary.) 

Please see  the attached analysis.

K l d J l  :
Prepared by: Richard I. Peoues. Director
Division: Administrative laelvi

?cr t c t  1/04=’
es . D irector/'/  Q _ .Phone: 4 6 5 -3 6 7 2

r X A t M c r  / /
Approved by Commissioner: Charles E. Cole. Attorney General
A gency: Department of Law

Date: February 2 1 . 1 9 9 2

Date: February 2 1 . 1 9 9 2

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).

Rev 10/07/91 A Paoe 1 of 3Rev 10/07/91 .


