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C S  F O R  H O U S E  B IL L  N O . 287 (F IN A N C E )

IN  T H E  LEG ISLA TU RE O F  T H E  STA TE O F  A LA SK A  

SEV EN TEEN TH  LEG ISLA TU R E - FIRST SESSIO N  

BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsors): REPRESENTATIVES ELLIS, Brown, Gruenberg, Navarre

A B IL L  

F O R  AN A C T  E N T IT L E D  

" A n  A ct d isa llo w in g  u n d e r  th e  A laska  N et In co m e T a x  A ct a  p o rtio n  o f  th e  d e d u c tio n

2 a u th o r iz e d  by  th e  I n te r n a l  R evenue C ode  fo r c e r ta in  oil anP  h a z a rd o u s  su b s ta n c e  d isc h a rg e

3  re la te d  e x p e n d itu re s ; a n d  p ro v id in g  fo r  a n  effective d a te ."

4  B E  I T  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A SK A :

5  * S ec tio n  1. AS 43 .20 .036  is am ended by adding  a new  subsection  to read:

6 (k) F o r pu rposes o f  determ ining  the tax payable under th is chapter, a  taxpayer w h o  ow ns

7  o r  w ho has control over oil o r a hazardous substance m ay deduct expenses not to exceed

8 $1 ,000 ,000  incurred  during the tax y ear to contain , clean up, and  m itigate the  effects o f  the

9 d ischarge  o f  that o il o r  hazardous substance. T he lim itation o f  this subsection also app lies  to

JO paym ents, w hether com pensatory  o r rem edial in nature o r o therw ise, if  m ade to the state  o r  the

1 federa l governm en t o r  to a trust to w hich the state is a  party  w hen required  by a  cou rt o rder

2 en te red  under 33 U .S .C . 1251 - 1376 (Federal W ater Pollution C ontro l A ct o f  1972, as am ended

3 by the C lean W ater A ct o f  1977, as am ended) o r 42  U .S .C . 9601 - 9657 (C om prehensive

J.4 E nv ironm en ta l R esponse, C om pensation, and L iability  A ct o f  1980, as am ended) o r  in se ttlem ent

-1-
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1 o f  litiga tion  by the state against the taxpayer m ade under one o f  those A cts o r  o ther law . T he

j| 2  lim ita tions o f  this subsection do  not apply  to a  hazardous substance  response action  con tracto r,
i

ij 3  as that term  is defined  by AS 46 .03 .823 , un less the oil d ischarge o r  the d ischarge  o f  the

hazardous substance is caused  by an ac t o r om ission  o f  the con trac to r that under A S 46 .03 .823(a)

5  is neg ligen t o r grossly negligent o r tha t constitu tes in ten tional m isconduct.

6 * S ec . 2. T h is  A c t is retroactive to January  1, 1991, and  applies to taxes payab le  under the A laska

7  N et Incom e T ax  A c t (AS 43.20) after D ecem ber 31, 1990.

8  * S ec . 3 . T h is A c t takes effec t im m ediately  under AS 01 .10 .070(c).

C S H B  287 (FIN) -2-
New T e xc  U n d e r l i n e d  [D ELETED  TEN T  BRACKETED ]
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FISCAL NOTE

Revision Date:____________

STATE OF ALASKA
1991 LEGISLATIVE SESSION

T i t le :  L im itin g  the deduction  fo r  o i l  and
hazardous substance d ischarge expenditures 
Sponsor: El 11 s. Brown. Gruenbera. Navarre
Requestor:__________________________________

BILL NO. CSHB 287 (FIN)

Department A ffe c te d :Department o f  Revenue
BRU: Revenue Operations___________________
Component: Income and Excise A ud it_______

COMPONENT SERIAL NO. 1 1

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LANDS & STRUCTURES 
GRANTS, CLAIMS 
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0-0 . 0-0 0.0

1 CAPITAL 0.0 0.0 0.0 0 .0 0 .0 0-0

REVENUE 0.0 0.0 0 .0 0.0 0 .0 0.0

FUNDING: (Thousands o f D o lla rs )
GENERAL FUND 0.0 0.0 0.0 0 .0 0.0 0.0
FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0 .0,0. . 0 .0 0.0 0.0

FUL'L-TIME 0.0 0.0 0.0 0.0 0 .0 0 .0
PART-TIME 0.0 0.0 0.0 0.0 0.0 0 .0
TEMPORARY 0.0 0.0 0.0 0 .0 0.0 0 .0

Estimate o f  cu rre n t year Im pact: None

ANALYSIS: A ttach a separate page fo r  a n a lys is .

SEE ATTACHED

Prepared By: La rrv  E. Mevers   7 f
D iv is io n : Income and Excise A u d it D iv is io n

Approved by Commissioner: Lee E. F isher
Agency: Department o f  Revenue

Phone: (907) 465-2320
^  Date: Mav 7. 1991

Date: 7  ̂ < 9 /

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, 0MB, &

Impacted Agency(ies).

Rev 10/90 Page _J _ of _2_



CSHB 287 

FISCAL NOTE ANALYSIS 
DEPARTMENT OF REVENUE

CSHB 287 would add a new subsection (k) to AS 43.20.036 that would place a 

$1,000,000 cap on deductible business expenses Incurred to contain, clean up, 

or mitigate the effects o f  an oil or hazardous substance discharge. The cap 

would also apply to compensatory and remedial payments made to the state, the 

federal government, or a trust to which the state is a party when required by 

court order entered under 33 U.S.C 1251-1376 or 42 U.S.C. 9601-9657, as well 

as to payments by taxpayers in settlement of litigation by the state.

AS 43.20.021(a) g enerally incorporates certain provisions of the federal 

Income tax law including those provisions that would currently allow spill or 

discharge expenses to be deducted. However, AS 43.20.021(a) also provides 

that specific provisions 1n AS 43.20 shall m o d i f y  or limit the application of 

the federal provisions to A laska law. Therefore, CSHB 287 would effect a 

modification to the Incorporation of federal law and would result 1n placing a 

yearly cap on all deductions for oil and hazardous substance discharges.

The D e p a rtment p r e v iously estimated the fiscal impact of HB 287 based on 

the proposed Exxon oil spill settlement. However, that settlement has since 

been rejected and terminated. Therefore, the Department is unable to predict 

what the overall impact will ultimately be and that uncertainty is reflected 

in the zero fiscal note.



FISCAL NOTE

Revision Date:______________________________
T i t le :  D isa llo w ing  deduction fo r  o i l  and
hazardous substance discharge expenditures 
Sponsor: E l l i s .  Brown. Gruenberq, Navarre
Requestor:__________________________________

STATE OF ALASKA
1991 LEGISLATIVE SESSION

BILL NO. HB287

Department A ffec ted :D epartment o f Revenue
BRU: Revenue Operations___________________
Component: Income and Excise A ud it_______

COMPONENT SERIAL NO. 1 U - 3 - 1

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97-4*
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LANDS & STRUCTURES 
GRANTS, CLAIMS 
MISCELLANEOUS
TOTAL OPERATING 0.0 . _ ! fc  o. 0 .0 0 .0 0-0.. . 0 .0

CAPITAL 0.0 0.0 0.0 0 .0 0.0 0 .0

REVENUE 487.0 814.0 542.0 378.0 378.0 378.0

FUNDING: (Thousands o f  D o lla rs )
GENERAL FUND 487.0 814.0 542.0 378.0 378.0 378.0
FEDERAL FUNDS
OTHER
TOTAL 487..0 .____ s l  4 . 0__ __ 542.0 378.0 , 31i.O 378.0

POSITIONS:
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0 .0
PART-TIME 0.0 0 .0 0.0 0 .0 0.0 0.0
TEMPORARY 0.0 ___0.0 .... 0 .0 0.0 0.0 0 .0

Estimate o f  cu rre n t year impact: None

ANALYSIS: A ttach  a separate page fo r  a na lys is .

SEE ATTACHED

Prepared By: Carl Mever / / \ Phone: (907) 465-2320________
D iv is io n : Income and E x c is e T u d it ’D iv is io n  0  A p r il 18._1991________

Approved by Commissioner: Lee E. F isher / ________________________
Agency: Department o f  Revenue Date: ___________

D is t r ib u t io n  (by p re p a re r): L e g is la t iv e  Finance, L e g is la t iv e  Sponsor, Requestor, 0MB, &
Impacted A g e n cy (ie s ).



Apr 11*18, 1991

HB 287 

FISCAL NOTE ANALYSIS 

DEPARTMENT OF REVENUE

HB 287 would add a new subsection (k) to AS 43.20.036 that would place a 

$500,000 cap on deductible business expenses under 26 U.S.C. 162 incurred to 

contain, clean up, or mitigate the effects of an oil or hazardous substance 

discharge. The cap would also apply to compensatory and remedial payments 

made to the state, the federal government, or a trust to which the state 1s a 

party when required by court order entered under 33 U.S.C 1251-1376 or 42 

U.S.C. 9601-9657, as well as to payments by taxpayers 1n settlement of 

litigation by the state.

AS 43.20.021(a) generally incorporates certain provisions of the federal 

income tax law including those provisions like IRC Sec. 162 that would 

currently allow spill or discharge expenses to be deducted. However, AS 

43.20.021(a) also provides that specific provisions in A c, 43.20 shall modify 

or limit the application of the federal provisions to Alaska law. Therefore, 

HB 287 would effect a modification to the incorporation of federal law and 

would result in placing a y early cap on all deductions under IRC Sec. 162 for 

oil and hazardous substance discharges.

Although the Department is of the opinion the expenses would properly be 

subject to IRC Sec. 162, there remains a possibility a taxpayer could take the

position that a deduction is authorized under another provision of the

Internal Revenue Code thereby effectively avoiding the limitation. That 

possibility could be addressed and foreclosed, for example, by deleting on 

line 7 "under 26 U.S.C. 162 expenses" and replacing with more general language 

such as "an amount".

The e s timated fiscal impact of HB 287 is based on the Exxon oil spill 

settlement. That settlement provides for payments of $90,000,000 this summer 

or fall, $150,000,000 on September 1, 1992, $100,000,000 on September 1, 1993, 

and $7 0 , 0 0 0 , 0 0 0  on September 1 of 1994 through 2001. Additional amounts to be 

paid as fines or penalties are not reflected 1n the fiscal note as these

amounts are not deductible under current law. Also, the fiscal note does not

take into account the provision providing for an additional $100,000,000 

payment if the settlement agreement is reopened to consider currently unknown 

injuries.

Page 2 of 2
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A M E N D M E N T  J _

O F FE R E D  IN T H E  H O U S E  B Y  R E P R E S E N T A T IV E  EL L IS

TO : HB 287

Page 1, line 6:

D ele te  "the taxpayer"

Insert "a taxpayer w ho ow ns o r w ho has con tro l o v e r oil o r  a  hazardous substance"

P age 1, line 8:

D elete  "o f an oil d ischarge  o r o f  a  d ischarge  o f  a"

Insert "the d ischarge  o f  that oil or"

Page 2, line  1, a fte r "law .":

Insert "The lim ita tions o f  this subsection  do  no t app ly  to  a  hazardous substance  response  action 

con tracto r, as that term  is defined  by AS 46 .03 .823 , unless the o il d ischarge  o r the d ischarge  o f  the 

hazardous substance  is caused  by an act o r om ission  o f  the c o n trac to r that under AS 46 .03 .823(a) is 

neg ligen t o r grost'.ly neg ligen t o r that constitu tes in ten tional m isconduct."



LEGISLATIVE COUNCIL

ALASKA STATE HOUSE
CHAIR 

RULES COMMITTEE

WHILE IN SESSION 
P.O. BOX V 

JUNEAU, ALASKA 99811 
(907) 465-3704

JUDICIARY

SPECIAL COMMITTEE ON INTERNATIONAL 
TRADE & TOURISM

3111 0  STREET, SUITE 455 
ANCHORAGE, ALASKA 09503 

(907) 561-7828

REPRESENTATIVE JOHNNY ELLIS

MEMORANDUM

TO: Members of the House Finance Committee

FROM: Rep. Johnny Elli

RE: House Bill 287

DATE: April 29, 1991

* * * * * * * * * * * * * * * * * * * *

Thank you for your consideration of HB 287. The purpose 
of this bill is to disallow a deduction from state corporate 
income taxes for the costs related to the clean up of oil or 
hazardous substance spills, including the types of payments 
structured in the Exxon oil spill settlement.

After the announcement of the proposed settlement between 
the state, the federal government and Exxon over the Exxon 
Valdez oil spill there was mixed public reaction on whether or 
not the settlement was in the best interest of Alaskans. The 
actual settlement provisions aside, I found the greatest 
negative reaction to be that Exxon could deduct their 
settlement payments from their federal income taxes. The 
effect is that federal taxpayers would be underwriting the 
costs of a negligent, criminal act by the Exxon Corporation. 
There is legislation in Congress to prevent this deduction and 
I have introduced HJR 34 to encourage its passage.

During the consideration of HJR 34 it became apparent 
that, since the; state corporate income tax relies on the net 
income determination on the federal tax form, Exxon's tax 
payments to the state would be reduced based on the-.ir 
settlement payments. I consider this to be adding "insult to 
injury" and was thus motivated to introduce HB 287.

House Bill 287 allows for the deduction of clean up costs 
up to $500,000 so that the clean up of small spills will not 
be discouraged.

Based on the figures in the proposed settlement, the 
passage of HB 287 would forestall a loss in state revenue of 
$487,000 in FY 92, $814,00 in FY 93, $542,000 in FY 94 and 
$378,000 in FY95 through FY02 for a total of $4.86 million.

TOC



3111 C STREET. SUITE 455 
ANCHORAGE. ALASKA 99503 

(907)561-7628

A L A S K A  S T A T E  H O U S E
CHAIR 

RULES COMMITTEE

JUDICIARY
WHILE IN SESSION 

P.O. BOX V 
JUNEAU. ALASKA 99811 

1907) 465-3704

SPECIAL COMMITTEE ON INTERNATIONAL 
TRADE & TOURISM

LEGISLATIVE COUNCIL

REPRESENTATIVE JOHNNY ELLIS
m e m o r a n d u m

TO: House Finance Comfnittee Members

FROM: Rep. Johnny Ellis

RE: HB 287

DATE: May 6, 1991

Thank you for considering House Bill 287. The testimony on 
April 29th by Mr. Tom Williams of BP Exploration suggested to me an 
amendment which will more clearly achieve my intent with this bill.

Mr. Williams was concerned that this bill would discourage a 
company which did not cause a spill from helping out with a clean 
up, or would be unfair to a company which is contracted to clean up a 
spill. He gave the example of "Service City" on the North Slope 
where several bankrupt oil service companies left behind "an ugly 
and dangerous mess". BP and other companies cleaned up the site, 
although they apparently had no responsibility for doing so.

The amendment I am offering (Chenoweth 7-LS1205/A. 1) 
would change the bill so that only a spiller who is negligent would 
be disallowed deductions for the costs of a cleanup. A non-spiller 
who cleans up (a response action contractor) would be allowed the 
full deduction currently allowed under law.

Under this bill, even a negligent, small spiller would be 
allowed to deduct clean up costs up to $500,000. I encourage the 
committee to boost this figure up to $1 million.

I remain firmly committed to the bill after this amendment.
I believe the public is adamantly opposed to helping to pay for ihe 
clean up costs of a negligent oil or hazardous substance spiller. 
Cleaning up after a spill that a company negligently caused should 
not be just another cost of doing business for that company.
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OF COMMERCE

A p ril  2 4 ,1 9 9 1

R e p re s e n ta t iv e  M ik e  N a v a r re  
H o u s e  o f  R e p re s e n ta t iv e s  
P .O . B o x  V  
J u n e a u , A la sk a  99811

D e a r  R e p re s e n ta t iv e  N a v a rre :

T h e  A la sk a  S ta te  C h a m b e r  o f  C o m m e rc e  h a s  re v ie w e d  H B  287, a n d  a c t  d isa llow ing  
u n d e r  th e  A la sk a  n e t  in c o m e  ta x  p o r tio n s  o f  e x p e n se s  fo r  th e  c le a n  u p  a n d  
m itig a tio n  o f  d isc h a rg e s  o f  o il o r  h a z a rd o u s  su b s ta n c e s .

T h e  re a so n in g  b e h in d  th e  b ill se e m s  to  b e  o n e  o f  in su r in g  th a t  s o m e  o f  th e  costs  
o f  c le a n u p  a n d  m itig a tio n  d o  n o t  r e s u l t  in  a n  o ffse ttin g  ta x  d e d u c tio n ; in  
e ffec t, co sting  th e  lia b le  p a r ty  little  o r  n o th in g  w h ile  s im u lta n e o u s ly  red u c in g  
s ta te  re v e n u e s .

O u r  o b je c tio n s  to  th is  b ill a re  tw o fo ld . F irs t , th is  b ill  is p a r t  o f  a  
c o n tin u in g  p a t te r n  w h ich  se e m s  to  b e  b a s e d  o n  th e  p re m ise  th a t  if  y o u  c re a te  
e n o u g h  fin a n c ia l h a rd s h ip  a n d  r isk  y o u  c a n  p u n ish  sp ill m ish a p s  o u t  o f  
e x is te n ce . T h is  is th e  s o r t  o f  a p p ro a c h  w h ich  led , h o w e v e r  in a d v e r te n tly , to  
th e  s itu a tio n  w h ich  m a d e  sp ill c le a n u p  c o n tra c to rs  l ia b le  fo r  sp ill im p ac ts . 
S o m e w h a t rh e to ric a lly , w hy  n o t  c o n s id e r  th e  d e v e lo p m e n t o f  leg is la tio n  w h ich  
p ro v id e s  p o s itiv e  in ce n tiv e s  fo r  sp ill p re v e n tio n , c le a n u p  a n d  m itig a tio n . T a x  
d e d u c tio n s  fo r  th e  costs  o f  th o se  ac tiv itie s  is c e rta in ly  a n  e x a m p le  o f  a  
p o s itiv e  m o tiv a to r .

O u r  se c o n d  o b je c tio n  to  th e  b ill is th e  p ro v is io n  w h ich  se ts  th e  lim its  to  th e  
d e d u c tib le  e x p e n se s  a t  $500 ,000 . D e p e n d in g  o n  th e  n a tu r e  a n d  c irc u m sta n c e s  o f  a  
sp ill, i t  w o u ld n ’t  ta k e  m u c h  to  in c u r  $500 ,000  in  cost. I t  m a y b e , a s  ru m o re d , 
th a t  H B 2 8 7  is a n o th e r  "E xxon" b ill. W e  w o u ld  a rg u e  th a t  th e  n e t  th a t  h a s  b e e n  
c a s t co v e rs  a  la rg e  sc h o o l o f  fish , m a n y  o f  w h o m  a re  q u i te  sm all. F o r  ex am p le , 
lin e  8 o n  p a g e  1 r e a d s  "oil d isch a rg e" , n o t  "c ru d e  oil d isch a rg e" . In  e ffec t, 
th is  im p a c ts  ev e ry  s ing le  c a r r ie r  o f  p e tro le u m  p ro d u c ts  a n d  h a z a rd o u s  
su b s ta n c e s .

W e  w o u ld  e n c o u ra g e  y o u  a n d  th e  o th e r  m e m b e rs  o f  th e  H o u s e  to  ca re fu lly  c o n s id e r  
w h e th e r  th e re  is a d e q u a te  ju s tif ic a tio n  fo r  H B 2 8 7 . W e  w ish  y o u  w ell in  y o u r  
d e lib e ra tio n s .

S incere ly ,

U ,  I U l l U j

G o v e rn m e n t R e la tio n s
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STATE OF ALASKA '

LEGISLATIVE SESSION

Revision Date: _______________________________

Title: "An Act relating to human remains BRU:
Department Affected: Public Safety________

FISCAL NOTE ^  ].

* Version: C S H B  2 9 6 ( J U D )

(H) Publish Date: 5 / 8 / 9 1

arvifunerarv objects"

Alaska State Troopers

Sponsor: Repr e s e n t a t i v e  Davidson

Requestor: House Judiciary_______

Component: Detachments

COMPONENT SERIAL NO.
EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES

TRAVEL

CONTRA C T U A L

SUPPLIES

EQUIPMENT

LAND & ST R U C T U R E S

GRANTS, C LAIMS

MISCE L L A N E O U S

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -0- -0-

REVENUE -0- -0- -0- -0- -0- . .  -0-V

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OT H ER/PROG RCPT

TOTAL -0- -0- -0- -0- -0- -0=

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year Impact None

ANALYSIS: (Attach a separate page if necessary)

No fiscal Impact upon the Division of A l a s k a  State Troopers is anticipated.

Prepared by: Gayle A. Horetsk!_____________________________  Phone: 465-4322______________

Division: O f f i c e  of the Commissioner   Date: 5/6/91____________________

Approved by Commissioner: \ j ^ v >  Richard L. Burton

Agency: D e p a r t m e n t  of PublIc S a f e t K  ' \  Date: 5 /6/91

Distribution (by preparer): Legislative Finance, Legislat ive Sponsor, Requestor, OHB, & Impacted Agency(ies)
Rev 10/90 C O M M I T T E E  C O P Y  Page 1 of ____1_



F I S C A L  N O T E

Revision Date:  May 18, 1991------------------  Department Affected: Department: o f N atura l Kpso..™
An Act R e la tin g  to  Human Remains rr(J‘
and Funerary O bjects „  "____________________  _________________ Component:  ______________________________________

Sponsor: Repre.qentat-.ivp Davidgrm   ______________________
Requestor: HOUSE FINANCE COMMITTEE_______  COMPONENT SERIAL NO. | | | |

Expenditures/Revenues: (Thousands of Dollars)

S T A T E  O F  A L A S K A  •• B I L L  N O .  C S H B  2 9 6  (JUD)

1 9 9 1  L E G I S L A T I V E  S E S S I O N  1

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0 - -0 - -0 - -0 - -0 - . -0 -

CAPITAL -0 - -0 - -0 - -0 - -0 - -0 -

REVENUE -0 - -0 - -0 - -0 - -0 - -Qr

FUNDING: (Thousands of Dollars)

GENERAL FUND -0 - -0 - -0 - -0 - -0 - - 0 -
FEDERAL FUNDS
OTHER
TOTAL -0 - -0 - -0 - -0 - -0 - -0 -

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact:_______________

ANALYSIS: (Attach a separate page if necessary.)

R e p r e s e n t a t i v e  M i k e  N a v a r r e ,  C o - Chair, 4 6 5 - 3 7 0 6

Prepared By: 
Division: _

R epresenta tive  E ileen  MacLean. C o-C ha irU J ' Phone: 465-3722
_  Date: May 18, 1991

Approved by Commissioner: 
Agency:  _______________ Date:

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, O M B ,  &  Impacted Agency(ies).

R e v  10/90 P a g e ______ of
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C S F O R  H O U S E  B IL L  NO . 296 (JU D IC IA R Y )

IN T H E  LEG ISLA TU RE O F T H E  STA TE OF ALASKA 

SEV EN TEEN TH  LEG ISLA TU R E - FIRST SESSION 

BY THE HOUSE JUDICIARY COMMITTEE

Offered: 5/8/91
Referred: Finance

Sponsor(s): REPRESENTATIVES DAVIDSON, Lincoln, Grussendorf, Gruenberp, Macl.ean. Kupoiit-n. Ivan.
Gonzales, G.Phillips, Parnell, Kubina

A B IL L  

F O R  A N  A C T  E N T IT L E D

1 "A n  A ct re la tin g  to  h u m an  rem a in s  a n d  fu n e ra ry  ob jec ts ."

2 B E  IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A SK A :

3 * S ec tion  1. A S 12.65 is am ended by adding  new  sections to read:

4 A R T IC L E  2. H U M A N  R EM A IN S.

5 Sec. 12.65.150. REPORTS O F  H U M A N  R EM A IN S, (a) Except as provided in (b) o f

6 this section, a person w ho encounters hum an rem ains in o r on land o r w ater in the state shall

7 (1) im m ediately  cease any activ ity  that m ay cause further disturbance o f the area;

8 and

9 (2) report the presence and location o f  the rem ains to the nearest law enforcem ent

agency as soon as possible considering the location o f  the discovery  and the availab ility  o f

11 com m unication  alternatives.

12 (b) The requirem ents o f  (a) o f  this section do not apply to a person w ho encounters

13 hum an rem ains w hile operating under a perm it issued under AS 41.35.080.

14 (c) If  the law enforcem ent agency determ ines that rem ains reported to it under (a) of this

IIB0296b -I- CSIIIJ 2%|.JIT)|
New T e x t  U n d e r 1in e d  (DELETED  TE X T  RRACKETED]
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c

c

Sec. 41.35.080. PER M ITS. The com m issioner m ay issue a perm it for the investigation, 

excavation , gathering* or rem oval from  the natural state [,] o f  any historic, prehistoric* or 

archeological resources o f  the state o r  h u m a n  re m a in s  o r  fu n e ra ry  o b jec ts  r e p o r te d  u n d e r  

A S 12.65.150 o r  AS 41 .35 .410 . A  perm it may be issued only to persons or organizations 

qualified  to m ake the investigations, excavations, gatherings* or rem ovals and , ex cep t as  

o th e rw ise  p ro v id e d  in the  p e rm it  issued  u n d e r  o f  th is  sec tion , only if the results o f  these 

au thorized  activities w ill be m ade availab le to the general public through institu tions and 

m useum s interested in d issem inating  know ledge on the subjects involved. 11 the h istoric, 

prehistoric* or archeological resource involved is one th a t  [W H ICH ] is, or is located on a site 

th a t  [W H IC H ] is, sacred , ho ly , o r o f  relig ious sign ificance to a cultural group, the consen t o f  that 

cu ltural g roup m ust be obtained  before a perm it m ay be issued under this section.

* Sec. 6. A S 41.35 .090  is am ended to read:

Sec. 41 .35.090. N O T IC E  R E Q U IR E D  O F PR IV A T E  PER SO N S. B efore any 

construction , alteration* or im provem ent o f  any nature is undertaken on a privately  ow ned, 

officially  designated state  m onum ent or h istoric  site  by any person, the person shall g ive the 

departm ent three m o n th s ’ [M O N TH S] notice o f  intention to construct on, alter* o r im prove it. 

I f  th e  c o n s tru c tio n , a lte ra t io n , o r  im p ro v e m e n t involves know n re a so n a b ly  id en tif iab le  

h u m a n  re m a in s  o r  fu n e ra ry  o b jec ts , the  p e rso n  sha ll also  give th re e  m o n th s ’ n o tice  o f  

in te n tio n  to c o n s tru c t, a lte r , o r  im p ro v e  to  th e  d e sc e n d a n ts  o r  tr ib e  o f  the  d e c e d e n t w hose  

re m a in s  a re  invo lved . B efore the expiration o f  the three-m onth notification period, the 

departm ent shall either begin em inen t dom ain proceedings under AS 41 .35 .060(b) o r undertake 

or perm it the recording and salvag ing  o f  any historic, prehistoric* or archeological in form ation  

considered necessary.

* Sec. 7. A S 41.35.230 is am ended to read:

Sec. 41 .35.230. D E FIN IT IO N S. In th is  c h a n te r  [AS 41.35.010 - 41 .35 .240], un less the 

contex t o therw ise requires,

(1) [R EPE A LED

(2)] "com m ittee" m eans the H istoric  S ites A dvisory  C om m ittee;

(2) " fu n e ra ry  o b jec ts"  m ean s  ■ " ins to r  w hich  th e re  is d ire c t c ir c u m s ta n t ial 

ev idence , e x p e r t  o p in io n , o r  d o c u m e n ta tio n  th a t  the  item s w ere  d ire c tly  a sso c ia te d  w ith  

h u m a n  re m a in s  o r  w ere  in te n tio n a lly  p laced  w ith  h u m a n  rem a in s  e ith e r  a t  th e  t i me  o f

11 B 0 2 % b -3-
New T e x t  U n d e r l in e d  [D ELETED  TE X T  BRACKETED I
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1 probably not funerary objects, the departm ent shall com ply w ith (c) o f  this section.

2 (c) If hum an rem ains o r funerary objects described in (a) and (b) o f this section are not

3 d isin terred , the departm en t shall leave them in the place w here they are interred, w hen possible.

4 If the hum an rem ains o r funerary objects are disinterred and the deced en t’s living descendants

5 are reasonably  identifiab le, the departm ent shall, by certified mail return receipt requested , notify

6 the d eceden t’s relative w ith the closest kinship ties that the rem ains and funerary objects are

7 available for d isposition . If the rem ains and funerary objects include N ative hum an rem ains or

8 funerary ob jec ts and the departm ent is unable to ascertain  the existence and address o f  living

9 descendants o f  the descendant, the departm ent shall determ ine with as m uch specificity  as

10 possible their tribe o f  orig in  and notify  the govern ing  body o f  the tribe o f  their d iscovery and

11 location. If  a specific  tribe o f orig in  is not reasonably identifiable, the departm ent shall, by

12 certified m ail return receip t requested , give the notice o f the d iscovery and its location to the

13 govern ing  body o f  the tribe w hose  m em bers predom inate in the v icinity  o f the d iscovery .

14 (d) A t the request o f  a descendant o r the governing body o f a tribe notified under (c) o f

15 this section, the departm ent shall provide for access to the rem ains or funerary objects so that the

16 descendant o r the tribe  may dispose o f  them . A tribe may not be allow ed to have access until

17 the tribe’s plan for d isposition  o f  the rem ains or objects has been subm itted to the departm ent.

18 If, w ithin 120 days a fte r notification by the departm ent by certified  mail return receipt requested ,

19 neither a descendant no r a tribe seeks the right to dispose o f the rem ains or funerary  objects, the

20 departm ent shall treat them  in the sam e m anner as it treats o ther unclaim ed hum an m m ains o r

21 historic, p rehistoric, and archeological resources under this chapter, as applicable.

22 (e) A  person m ay request a tribe or descendant to gran t to the person an opportunity  to

23 study hum an rem ains o r funerary objects for w hich the tribe or descendant is gran ted  disposition

24 rights under (c) o f  this section.

25 Sec. 41 .35 .420 . D ISPU TE R E SO LU TIO N  C O M M ITTE E. W hen needed, the governor

26 shall establish a com m ittee  to advise the departm ent concern ing  conflicting  c la im s o f  tribes and

27 descendants w ith respect to disposition rights for hum an rem ains and funerary objects. A

28 com m ittee consists o f  the state  liaison officer appointed under 16 U.S.C. 470 - 470n (N ational

29 H istoric Preservation A ct) and the fo llow ing persons, w ho shall be appointed by the governor as

30 the need arises:

31 (1) an archeologist w ith ostco logical expertise or a physical an thropologist: and

HB02%b - 5 -
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FISCAL NOTE

. . . . . . .  . .  . ,  . . . . .  . .

STATE OF ALASKA 
1991 LEGISLATIVE SESSION BILL NO. CSHB296

Revision Date: 
Title: An Act Relating to Human
Remains and Funerary Objects
Sponsor:
Requestor:

Representative Davidson
House Judicary

Department Affected: Natural Resources
BRU: Parks & Outdoor Recreation
Components: Historic Resource Management

COMPONENT SERIAL NO. 451

EXPENDITURES/REVENUES (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CL AIMS
MISCELLANEOUS

55.9 57.2 58.5 59.8 61.1 62.4
24.3 26.3 28.3 30.3 32.3 34.3
22.7 23.7 24.7 25.7 26.7 27.7

1.2 1.3 1.4 1.5 1.6 1.7
8.7

TOTAL OPERATING 112.8 108.5 112.9 117.3 121.7 126.1

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

112.8 108.5 112.9 117.3 121.7 126.1

112.8 108.5 112.9 117.3 121.7 126.1

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

1.0 1.0 1.0 1.0 1.0 1.0

Estimate of Current year impact:

ANALYSIS: (Attach a separate page if necessary)

P ro v is io n  should  be made in  th is  b i l l  to  a llo w  th e  department to  recover 
the  cos ts  o f  a c t iv i t ie s  re q u ire d  by th is  b i l l  from  the  pe rson (s) respons ib le  
fo r  d is in te rr in g 'h u m a n  remains and fu n e ra ry  o b je c ts . The p u b lic  should no t 
be re q u ire d  to  shou lder th e  e n t ire  burden o f  c o s ts .

Prepared by: Bob Shaw/Judy Bittner 
Division: Parks and Outdoor Recreation

Approved by Commissioner: /& 
Agency: Department of Nai

Harold Heinze

Phone: 
Date:

Date:

762-2622
13-May-91

13-May-91
esources

Distribution (by preparer) : Legislative Finance, legislative Sponsor, Requestor, OMB,
& Impacted Agency(ies).

REV 10/90 page 1 of y



F IS C A L  N O T E  ANALYSIS HB-296

A ssu m p tio n s : T his bill will significantly increase iden tifica tion  an d  rep o rtin g  o f  h u m an  
• bu ria ls  annually . E th n ic  a n d  individual identity  will b e  difficult to  establish. D N R  will n o t 
ro u tin e ly  fu n d  investigations o f  buria ls on  no n -sta te  lands.

P ro g ra m  S u m m a ry : A n  A rchaeologist I I  (new  position ) w ill im p lem en t th e  b ill provisions. 
Specific  du ties will include: d rafting  regu la tions changes specific  to  H B -296 req u irem en ts ; 
a rch aeo lo g ica l fie ld  exam ination  an d  excavation o f  d istu rb ed  buria ls; analysis o f  h u m an  
rem a in s  a n d  funerary  objects; d e te rm in a tio n  o f e thn ic  affiliation; Historic re se a rc h  to 
d e te rm in e  individual p e rso n  iden tity  fo r  h istoric  p e rio d  rem ains; forensic an th ropo logy  
co n su lta tio n  w ith S ta te  crim e lab  personnel; tra in ing  o n  h u m an  b o n e  iden tification  to  A laska 
S ta te  tro o p e rs ; consu lta tion  w ith  tribal un its  on  e th n ic  iden tification  o f b u ria ls  and  
c u ra tio n /reb u ria l issues; p a rtic ip a tio n  in  a  technical co m m ittee  ap p o in ted  by th e  G o v ern o r 
to  m ed ia te  b u ria l claim s d isputes; tim ely notification  o f  trib es  o f buria ls in  w hich  th e y  m ay 
have  in te re s ts  a n d  p rocessing  o f  tribal claim s fo r b u ria l rem ains; reco rd  k eep in g  a n d  
m a n a g e m e n t o f  s ta te  adm in iste red  h u m an  rem ains collections.

In  ad d itio n  to  one  new  staff, physical an th ropo log ists  w ith  specialized  top ical o r 
reg iona l expertise  will b e  routinely  req u ired  (A nnual n e e d  20 days a t  $400/day =  8.0 
co n tra c tu a l)  to  supply e x p e n  opin ion  on  e thn ic  affiliation. T h e se  experts m ay  b e  a p p o in ted  
to  th e  g u b e rn a to ria l com m ittee  to  ab jud icate  claims d ispu tes and  occasionally  to  m ak e  field 
inspections. B urials a rc  rou tinely  encoun tered  in  re m o te  a re a s  as well as ru ra l villages, 
req u ir in g  trave l to  iuspect th e  rem ains in  th e ir  d istu rbed  contex t. Since bu ria ls  o ften  a re  in  
a rchaeo log ica l deposits, ca rc  m ust b e  tak en  in  th e  field  to  reco v e r associa ted  funera ry  
ob jec ts as specified  by  the  bill, T h e  rem o te  loca tions  a n d  som etim es vo la tile  em otiona l 
n a tu re  o f  b u r ia l issues will m ak e  tw o p e rso n  investigation  team s necessary .

E co n o m ic  Im p a c t: N o  incom e p ro d u ctio n  is an tic ip a ted  fro m  this bill.

Im p a c t on  L ocal G overnm en t: D istribu tion  o f  b u ria ls  is s ta tew ide  and  im pacts  o n  local 
g o v ern m en ts  will be  d e p e n d en t on th e  nu m b er o f d ev e lo p m en t p ro jec ts  th ey  u n d e rta k e . 
Specific im pacts a re  not precisely pred ic tab le , b u t will b e  am elio ra ted  by g o o d  p ro jec t 
p lann ing  in  advance  o f  construction  s tart-up . T h e re  will also b e  im pacts  to  p ersons 
develop ing  th e ir  p riva te  lands since they m ay also occasionally  e n co u n te r buria ls.
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HB-296 r e q u i r e s  I d e n t i f i c a t i o n  o f  human rem ains 
and fu n e r a ry  o b je c t s  s ta te w id e  fo r  th e  purpose 
o f  r e tu r n in g  th e  rem ains  t o  r e l a t i v e s  o r  n a tiv e  
t r i b a l  e n t i t i e s  f o r  r e b u r i a l .  D e c is io n s  as  to  
th e  group w hich w i l l  r e c e iv e  th e  m a te r i a l s  w i l l  
be  based  on a p rep o n d e ra n ce  o f  ey ld e n c e  com piled 
frdm  p h y s ic a l  a n th r o p o lo g ic a l  c h a r a c t e r i s t i c s  
o f  th e  human rem a in s  and th e  a r t i f a c t  c h a ra c ­
t e r i s t i c s  o f  th e  f u n e ra ry  o b j e c t s .  R esearch  
to  com pile and e v a lu a te  t h a t  e v id e n c e  w il l  
r e q u i r e  an e x p e r ie n c e d  a r c h a e o lo g i s t  (w ith  ' 
s p e c ia l iz e d  s k i l l s  in  f o r e n s i c  an th ro p o lo g y  * 
o r human o s te o lo g y )  or a p h y s ic a l  a n th r o p o lo g is t  
w ith  t r a i n in g  and e x p e r ie n c e  In f i e l d  a rch aeo lo g y  
D e ta ile d  know ledge o f  th e  p h y s ic a l  c h a r a c t e r i s t i c  
o f .A la s k a n  r e g io n a l  p o p u la t io n s m u s t  be*developed 
by th e  .incum bent to  a llo w  ass ig n m en t o f  e th n i c i t y  
to  human re m a in s . I d e n t i f i c a t i o n  o f  fu n e ra ry  
o b je c t s  w i l l  a l s o  r e q u i r e  d e ta i le d  know ledge 
o f  a rc h a e o lo g y  s ta te w id e .  S p e c ia l s k i l l s  a r e  
r e q u ir e d  above th o s e  n o rm a lly  he ld  by f i e l d  
a r c h a e o lo g is ts  and a re  n o t r o u t in e ly  and 
dependab ly  a v a i l a b l e  as  c o n tr a c te d  s e r v i c e s .
A f u l l - t im e  p o s i t i o n  Is  r e q u i r e d  to  In s u re  
e x p e r t i s e  a v a i l a b i l i t y  and m eet th e  a n t i c ip a te d  
work lo ad . *

Request For New Position
Agency

MU
CbafMent

.natural. Resources.
-Park  and R e c re a tio n  Management
S ta te  H i s to r i c  P r e s e rv a t io n  
Program

f m  1 j j  
uvawTKS*'

I FY 9 * 1



H B  296 N ative  B urial Bill -  F iscal N o te  B ackup

P E R S O N N E L  SE R V IC E S
A rchaeo log ist n  (R a n g e  18A *■ $4658/m o w / b enefits) 55.9

TRA V EL
S taff C om m ercia l a ir  fo r  10 incidents

(A rch aeo  +  assistan t) $400per ticket (20 tickets) 8.0
F o r  co m m ittee  (3 p e o p le  w /air r / t  $400ea -  3 inciden ts) 3.6
F o r  co n su ltan t physical an th ropo log ist - 3 trips $40Gea 1.2
P e r  d iem  fo r  all above 115 days a t  $100/day 11.5

CO N TR A C TU A L
Physical A n th ropo log ist ($400/dny fo r 20 days) 8.0
Aar c h a rte r  2.5
R ad io  r e p e a te r  service (T rid en t) * .3
Film  processing  .4
P o stag e  .4
M isc. xerox, pho n e  .4
A rchaeo log ica l field assis tan t (1.1 m on ths A rchaeologist I  4.7

R a n g e  16D =  $4294/m o w / benefits)
F ro n tie r  office sp a ce  ren ta l a t $3.06/sq. ft/m onth

S ta ff  office 64 sq. ft +  100 sq. f t  s to rage and  analysis 6.0

S U P P L IE S
Packing fo r hum an  an d  fu n era ry  objects .6
O ffice supp lies  .4
F ilm  ,2

E Q U IP M E N T
C o m p u te r  1 , 8

O ffice (desk , file cabnet, chair, bookcase, table, partitions,
c o m p u te r  tab le ) 2.3

Fo rensic  in stru m en ts  a n d  m easu ring  devices 2.6
Locking  s to rag e  cab inet .8
E m ergency  rad io  .6
C a m e ra  w / m acro len s  ,6

112.8



state of Alaska 
House of Representatives 

District 27

R e p r e s e n t a t i v e  C l i f f  D a v i d s o n  : v : -  ,  B - < v ,  J u n e a u ,  a k  99811
C h a i r m a n  fi, , :-j ] (907)465-2487
House Resources C o m m i t t e e  '■ P' < 746, Kodiak, A K 99615

(907) 486-8250

T O :

FROM:

Representative Mike Navarre, Co-Chair 
Representative Eileen MacLean, Co-Chair 
House Finance Committee

Representative C1?h  whvidsonS F K v i c

DATE: May 17, 1991

SUBJECT: House B ill 296, Repatriation of Human Remains

Thank you for taking the time to hear House B ill 296. I disagree 
with the fiscal note the Department of Natural Resources has 
attached to the legislation and would like to explain why.

Alaska Statute 41.35, the Alaska Historical Preservation Act, directs 
the Historical Resource Management Office (HRMO) within the 
Department of Natural Resources (DNR) to protect and interpret 
A1 ’ska’s heritage resources. HRMO fulfills this mandate in many 
ways such as reviewing state development projects, issuing permits 
and leases and assists with land management plans and other 
undertakings for potential impacts to important, non-renewable 
heritage sites. Additionally, the department conducts historical and 
archaeological surveys, cultural resources evaluations and mitigation 
excavations. New or updated information on sites is added to the 
Alaska Heritage Resources Survey.

House B ill 296 requires HRMO to go one step further when they are 
notified of unmarked historical burial sites. That extra step, after 
identifying the historical significance, is to contact "reasonably 
identifiable" next of kin or the closest tribal group to the burial site 
and allow them the opportunity to repatriate the remains and 
affiliated burial items, if they so wish.



.. ..  . . . . . . . .  . . . . . . . .  . . . .

The department feels they need additional funding to support this 
effort. The HRMO currently has three Archaeologists I, three 
Archaeologists II and one Archaeologist III on staff. Archaeologists 
are well versed in the study of historical properties. It is my belief 
that these employees should and would be able to ascertain within a 
reasonable doubt the lineage of the remains. I believe once this 
division is notified of a potential historical gravesite, one of their 
main objectives is to decipher the who, what, when and where in 
order to update state records. To go the extra mile and contact the 
nearest tribal group or potential next of kin should not add a new 
burden to the existing process.

Therefore, I respectfully suggest the House Finance Committee pass 
H o u s j  B ill 296 with a zero fiscal note with the intent that the 
department return next year with information regarding the number 
of hours spent by staff following the mandate of this legislation.

Thank you for your time and consideration of this request.



Kodiak
AreaNativeAssociation

402 Center Avenue
Kodiak, Alaska 9961b 
Phone (907) 486-5725

Representative Cliff Davidson
State of Alaska House of Representatives
Box V, Juneau, AK 99811

May 6, 1990

Dear Cliff,

1 would like to express my wholehearted support for House Bill 
296, as professional archaeologist, and on behalf of the Kodiak 
Area Native Association. The bill offers long overdue protection 
for human remains in Alaska, and recognition of the rights and 
dignity of Native Alaskans. X am particularly pleased with 
Section 6, which will be one of the few protections available for 
archaeological sites on private land.

On page 2, line 5 and 6, you might consider legitmately 
obtained skeletons purchased by physicians and others, which are 
generally imported from India and other places, Perhaps it would 
be best to address the bill specifically to human remains from 
the state of Alaska.

Also, it may be wise to make the proposed dispute committee, 
described in page 5, lines 27-31, and on page 6, and odd number 
to avoid split decisions. X would urge you to retain the full 
representation of the Native community, and consider dropping the 
area resident.

On the whole the bill is clear, solidly written, and does what 
it is supposed to. Please accept my thanks, and that of the 
Native community for introducing this fine piece of legislation. 
It is fully consistent with your excellent record for supporting 
and protecting the cultural heritage of Native people.

Sincerely,
KODIAK AREA NATIVE ASSOCIATION 
Kelly Simeonoff, President

Rick Knecht 
Culture and Heritage 
Program Administrator

Serving the communities of: Akhlok • Karluk • Kodiak • Larsen Bay • Old Harbor • Ouzinkle ♦ Port Lions
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May 6, 1991

Representative Cliff Davidson 
C h a ir m a n
House Resources Committee 
State of Alaska 
House of Representatives 
Box V
Juneau, Alaska 99811

Dear Representative Davidson:

The North Pacific Rim, the Alaska Native regional tribal 
organization serving the people of the Prince William Sound and 
lower Kenai Peninsula, is pleased to see the progress of House Bill 
296, "An Act relating to human remains and funerary objects," This 
Act will close a loophole in current state law and provide some 
much needed protection for Alaska Native burial sites.

We would like to emphasize that we do not view this legislation as 
being "anti archaeology" or "anti science" in any way. We would 
like to point out that The North Pacific Rim is incorporating an 
archaeology component into a youth Spirit Camp project this summer. 
We view HB 296 as a vehicle for showing respect for the Native 
cultures of our state and recognizing the right of Native people 
to protect the graves of their ancestors.

Thank you and the other sponsors for the time and effort you have 
put into this important piece of legislation.

Sincerely,

]
Executive Director



A l a s k a  F e d e r a t i o n  o f  N a t i v e s ,  I n c .

May 3 , 1991

Mr. C l i f f  Davidson, Chairman 
House Resources Committee 
House o f  Representatives 
Box V
Juneau, A laska 99811

Dear Mr. Davidson:
The A laska Federation o f  Natives has fo llow ed , w ith g rea t in te re s t , the 
repatria tion/unm arked b u r ia l s i t e  hearings o f  the la s t  one and on e -h a lf 
yea rs . I  am p leased to  see th a t p rog ress on the issue has re su lted  in  
House B i l l  296 now being be fo re  the House Ju d ic ia ry  Committee. The 
Federation supports HB 296 as c u rre n t ly  d ra fte d .
As you a re  w e ll aware, Native b u r ia l s i t e  d istu rbances and the removal o f  
remains and fune ra ry  ob je c ts  is  an extremely se n s it iv e  is su e . Time and 
time again events in  A laska have shown th a t re spect f o r  an cestra l remains 
and Native cu ltu re  has been re a d i ly  s a c r i f ic e d  f o r  science and/or personal 
gain .
The Federation supports HB 296 as presented to  the House Jud ic ia ry  Committee 
and thanks i t s  sponsors f o r  th e ir  e f f o r t s  in  th is  m atter.

P res iden t

1577 "C" Street, Suite 100 □ Anchorage, Alaska 99501 □ Ph. (907) 274-3611 FAX (907) 276-7989
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A p r i l  3 ,  1 9 9 1

M r .  H e n r y  J .  S o c k b e s o n  
N a t i v e  A m e r i c a n  R i g h t s  F u n d  
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D e a r M r. S oo kb e sa n :

A s  w e  h a v e  a l r e a d y  d i s c u s s e d  b y  t e l e p h o n e ,  J  a m  p l e a s e d  t o  
t e l l  y o u  t h a t  t h e  S m i t h s o n i a n  I n s t i t u t i o n  h a s  f i n a l l y  c o m p l e t e d  
i t s  c o n s i d e r a t i o n  o f  t h e  r e q u e s t  o f  t h e  L a r s e n  B a y  T r i b a l  c o u n c i l  
f o r  t h e  r e p a t r i a t i o n  o f  c e r t a i n  m a t e r i a l s .  T h e  m a t e r i a l s  i n  
q u e s t i o n  a r e ,  a s  y o u  k n o w ,  h u m a n  r e m a i n s  a n d  a s s o c i a t e d  f u n e r a r y  
o b j e c t s  f r o m  a  s i t e  a t  U y a k  B a y ,  A l a s k a ,  t h a t  w a s  e x c a v a t e d  b y  
A l e s  H r d l i c k a  b e t w e e n  t h e  y e a r s  1 9 3 1  a n d  1 9 3 3 .  O u r  d e c i s i o n  h a s  
n o t  b e e n  a n  e a s y  o r  u n c o n t e s t e d  o n e ,  a n d  a s  y o u  a l s o  k n o w  i t  
f o l l o w s  f r o m  a n  e x h a u s t i v e  r e v i e w  i n v o l v i n g  a  n u m b e r  o f  o u t s i d e  
s p e c i a l i s t s .  N o w  w i t h  t h e  f u l l  c o n c u r r e n c e  o f  t h e  D i r e c t o r  o f  
t h e  N a t i o n a l  M u s e u m  o f  N a t u r a l  H i s t o r y ,  h o w e v e r ,  I  h a v e  c o n c l u d e d  
t h a t  t h e  b a l a n c e  o f  s o m e  f a i r l y  c o m p l e x  c o n s i d e r a t i o n s  s u p p o r t s  a  
r e t u r n ' o f  t h e s e  m a t e r i a l s  t o  t h e  C o u n c i l .

y o u  h a v e  e x p r e s s e d  t h e  b e l i e f ,  w i t h  w h i c h  I  c a n  s y m p a t h i z e ,  
t h a t  t h i s  c a s e  h a s  t a k e n  a n  e x c e s s i v e  l e n g t h  o f  t i m e  t o  r e s o l v e .  
F r a n k l y ,  a n  a w a r e n e s s  o f  t h e  n e g a t i v e  e f f e c t  t h i s  d e l a y  i s  h a v i n g  
o n  c u r  d e s i r e  t o  m a i n t a i n  c o r d i a l  r e l a t i o n s  w i t h  m a n y  N a t i v e  
A m e r i c a n  c o m m u n i t i e s  h a s  p l a y e d  a  p a r t  i n  t h e  d e c i s i o n  t o  c o n ­
c l u d e  o u r  d e l i b e r a t i o n s  o n  t h e  L a r s e n  B a y  c l a i m  w i t h o u t  c o n v e n i n g  
t h e  R e v i e w  P a n e l  t h a t  h a s  b e e n  e s t a b l i s h e d  f o r  t h i s  p u r p o s e .  A 
m a j o r  p r o b l e m  f o r  u s  h a s  b e e n  t h e  d i f f i c u l t y  i n  r e c r u i t i n g  t h e  
s u p p l e m e n t a r y  s t a f f  n e e d e d  t o  e x p e d i t e  o u r - o w n  i n t e r n a l  r e s e a r c h  
o n  c l a i m s .  T h a t  p r o b l e m  i s  s l o w l y  b e i n g  o v e r c o m e ,  b u t  w e  m u s t  
r e c o g n i z e  t h a t  s u b s t a n t i a l  r e c r u i t m e n t  d e l a y s  w i l l  a l w a y s  b e  
i n h e r e n t  i n  F e d e r a l  h i r i n g  p r o c e s s e s .

B u t  t h e r e  h a v e  b e e n  o t h e r ,  m o r e  s u b s t a n t i v e  r e a s o n s  a s  w e l l  
f o r  t h e  l e n g t h  o f  t i m e  t h a t  h a s  b e e n  d e v o t e d  t o  t h i s  c a s e .  T h e  
s c i e n t i f i c  e v i d e n c e ,  w h i l e  v o l u m i n o u s ,  d o e s  n o t  l e n d  w h a t  a n y  
f a i r - m i n d e d  p e r s o n  w o u l d  r e g a r d  a s  a b s o l u t e l y  c o n c l u s i v e  s u p p o r t  
t o  a n y  p o s i t i o n  o n  t h e  r e p a t r i a t i o n  i s s u e .  W i t h o u t  g o i n g  i n t o  
d e t a i l s ,  t h e  r e c o r d  o f  t h e  o r i g i n a l  e x c a v a t i o n s  a t t h e  s i t e  
p r e s e n t s  m a n y  a m b i g u i t i e s ,  m a k i n g  i t  v e r y  d i f f i c u l t  t o  d e c i d e  o n
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t h e  l i k e l i h o o d  o f  p o s s i b l e  b r e a k s  i n  t h e  o c c u p a t i o n  t h e r e ,  o r  o n  
t h e  p o s s i b i l i t y  t h a t  o l d e r  p o p u l a t i o n  e l e m e n t s  m a y  h a v e  b e e n  
s u b s t a n t i a l l y  o r  w h o l l y  r e p l a c e d  b y  n e w  o n e s  d u r i n g  t h e  c o u r s e  o f  
t h a t  o c c u p a t i o n .  P a r t i c u l a r l y  f o r  t h i s  r e a s o n ,  I  h a v e  a l s o  f e l t  
i t  w a s  n e c e s s a r y  t o  w e i g h  t h e  e v i d e n c e  f o r  g e n e r a l  c o n t i n u i t y  o f  
N a t i v e  A m e r i c a n  o c c u p a t i o n  i n  t h e  i m m e d i a t e l y  s u r r o u n d i n g  r e g i o n ,  
f r o m  t h e  a b o r i g i n a l  p e r i o d  u n t i l  t h e  p r e s e n t .  O n c e  a g a i n ,  n o  
c o n c l u s i o n  o n  t h i s  m a t t e r  c a n  b e  a s  c l e a r - c u t  a s  o n e  w o u l d  l i k e .  
B u t  I  t h i n k  t h e  s u m  o f  t h e  e v i d e n c e  ( i f  n o t  a l l  o f  i t s  d e t a i l s )  
s u p p o r t s  t h e  j u d g m e n t  I  a a  r e p o r t i n g  t o  y o u  h e r e w i t h .

I s s u e s  l i k e  t h o s e  m e n t i o n e d  a b o v e  h a d  n o t  b e e n  a n t i c i p a t e d  
i n  d e t a i l ,  I  s h o u l d  p o i n t  o u t ,  i n  t h e  l e g i s l a t i o n  m a n d a t i n g  o u r  
r e v i e w .  P a r t l y  b e c a u s e  t h e y  a r e  s o  n e w ,  w e  h a v e  f e l t  t h e  n e e d  t o  
t h i n k  a b o u t  t h e n  v e r y  d e l i b e r a t e l y .  A t  t h e  s a m e  t i m e ,  n o w  
l o o k i n g  t o  t h e  f u t u r e ,  t h i s  e x p e r i e n c e  l e a v e s  m e  w i t h  a  g r o w i n g  
s e n s e  o f  t h e  p a r t i c u l a r i t y  o f  e a c h  o f  t h e  r e p a t r i a t i o n  c l a i m s  
t h a t  a r e  l i k e l y  t o  b e  a d d r e s s e d  t o  t h e  S m i t h s o n i a n .  O n e  w o u l d  
h o p e  t h a t  e a c h  c a s e  w o u l d  h e l p  u s  t o  d e v e l o p  b r o a d  p r i n c i p l e s ,  
p r e s e n t l y  e n a b l i n g  u s  t o  h a n d l e  s u b s e q u e n t  c a s e s  w i t h  l e s s  
u n c e r t a i n t y  a n d  d e l a y .  B u t  I  a m  n o  l o n g e r  s o  c o n f i d e n t  t h a t  t h i s  
h o p e  w i l l  b e  e a s i l y  r e a l i z e d .

P l e a s e  b e  i n  t o u c h  w i t h  D r .  F r a n k  T a l b o t ,  D i r e c t o r  o f  t h e  
N a t i o n a l  M u s e u m  o f  N a t u r a l  H i s t o r y ,  i n  o r d e r  t o  d i s c u s s  a r r a n g e ­
m e n t s  f o r  t h e  r e t u r n  o f  t h e s e  r e m a i n s .  I  d o  h o p e  y o u  u n d e r s t a n d  
t h a t  a l l  o f  u s  a t  t h e  S m i t h s o n i a n ,  w h i l e  o b v i o u s l y  c o n s c i o u s  o f  
t h e  s c i e n t i f i c  l o s s  t h a t  w e  b e l i e v e  t h i s  r e p a t r i a t i o n  r e p r e s e n t s ,  
v i e w  t h e  a c t  o f  r e p a t r i a t i o n  i t s e l f  w i t h  t h e  d e e p e s t  s y m p a t h y  a n d  
r e s p e c t .  I t  i s  o u r  e a r n e s t  h o p e  t h a t  y o u ,  y o u r  c o l l e a g u e s  a n d  
c o n s t i t u e n t s  w i l l  r e c o g n i z e  i n  o u r  a c t i o n  a n  e x p r e s s i o n  o f  g o o d  
w i l l  a n d  g o o d  i n t e n t i o n s  t h a t  w i l l  l e a d  t o  a n  i m p r o v e m e n t  o f  o u r  
r e l a t i o n s  i n  t h e  f u t u r e .

s i n c e r e l y  y o u r s ,

R o b e r t  m c c .  A a a n s  
S e c r e t a r y
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R e v  1 0 / 7 / 9 1  P a g e  1 _  o f  _  1_____
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F I S C A L  N O T E

S T A T E  O F  A L A S K A

1§ 92 L E G I S L A T I V E  S E S S I O N

BILL N O .  h b  3 m

Department Affactod: D e p a r t m e n t  o f  L a w

B R U : P r o s e c u t i o n ______________________

Component: - A l l -

Revision D a t e :  A _________________

T id e :  " A n  A c t  r e l a t i n g  t o  t h e  s t a t e ' s  

r i g h t  t o  a p p e a l  i n  c r i m i n a l  c a s e s . . . "

S p o n s o r :  H o u s e  J u d i c i a r y  C o m m i t t e e  ______________________________

R e q u e s t o r :  H o u s e  J u d i c i a r y  C o m m i t t e e  C O M P O N E N T  S E R I A L  N O .

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of DoBars)
8 5  t h r o u g h  9 1

O P E R A T I N G F Y  93 F Y  9 4 F Y  9 5 F Y  9 6 F Y  9 7 F Y  9 8

P E R S O N A L  S E R V I C E S

T R A V E L

C O N T R A C T U A L

SUPPLIES

E Q U I P M E N T

L A N D  &  S T R U C T U R E S

G R A N T S .  C L A I M S
*

M I S C E L L A N E O U S

T O T A L  O P E R A T I N G - 0 - - 0 - - 0 - - 0 - -0- - 0 -

CAPITAL

REVENUE • 

FU N D  SOURCE:

F U N D I N G :  ( T h o u s a n d s  o f  D o i a r s )

G E N E R A L  F U N D - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

F E D E R A L  F U N D S

O T H E R

F U N D  S O U R C E :

T O T A L

P O SITIONS:

FULL-T1ME

ioIIo1 - 0 - - 0 - - 0 - - 0 -

P A R T - T I M E 1

T E M P O R A R Y 1

Estimate of current year impact:

A N A L Y S I S :  (Attach a separate page if necessary.)

P l e a s e  s e e  t h e  a t t a c h e d  a n a l y s i s .

S ' t A w f  c J l ,

P r e p a r e d  B y :  R i c h a r d  I .  P e g u e s / / D i r e c t o r _______________________ P h o n e :  4 6 5 - 3 6 7 2  _______________

Division: A d m i n i s t r a t l v /  S e r y l c e^ i -A< aT-? /A /l/ j d !  Date: , J a n u a r y  7 1 . 1Q0_?--------

Approved b y  Commissioner:  C h a r l e s  E .  C ^ l e ,  A t t o r n e y , G e n e r a l -------------------------------- -----------------------------

Agency: D e p a r t m e n t  o f  L a w __________ _____________________________________  Dote: J a n u a r y  2 1  , 1 9 9

D w t r i b i r o o n  ( b y  p r c p a / a r ) :  L * g .  F i n . .  L * g i * l » t i v «  S p o n s o r ,  R v q u M T o r ,  O M B / D B R .  G o v .  « .  O t c . .  &  l m f w c t * d  A g « n c y ( > M ) .
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C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

F o r  B i l l / R e s o l u t i o n  No.  H B  303

T h i s  b i l l  a m e n d s  A S  22 . 0 7 ,  A S  2 2 . 1 0 ,  A S  2 2 . 1 5 ,  a n d  
r e p e a l s  Rule_ 2 0 2 ( c ) ,  A l a s k a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e ,  t o  
p r o v i d e  t h a t  t h e  s t a t e ' s  r i g h t  t o  a p p e a l  i n  c r i m i n a l  c a s e s  is 
l i m i t e d  b y  t h e  p r o h i b i t i o n  a g a i n s t  d o u b l e  j e o p a r d y  c o n t a i n e d  i n  t h e  
U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  t h e  A l a s k a  C o n s t i t u t i o n .  E x i s t i n g  
l a w  l i m i t s  t h i s  r i g h t  e x c e p t  t o  t e s t  t h e  s u f f i c i e n c y  o f  t h e  
i n d i c t m e n t  o r  i n f o r m a t i o n  o r  to a p p e a l  a s e n t e n c e  o n  t h e  g r o u n d  i t  
is t o o  l e n i e n t .  T h e  e f f e c t  o f  g r a n t i n g  b r o a d e n e d  a p p e a l s  r i g h t s  t o  
t h e  s t a t e  w i l l  b e  t o  p e r m i t  i t  t o  t e s t  e v i d e n t i a r y  r u l i n g s  t h a t  a r e  
a d v e r s e  t o  t h e  s t a t e ’s c a s e  a t  t h e  o u t s e t .  C u r r e n t l y ,  t h e  s t a t e ' s  
o n l y  o p p o r t u n i t y  t o  t e s t  e v i d e n t i a r y  r u l i n g s  is w h e n  a d e f e n d a n t  
a p p e a l s  a r u l i n g  a d v e r s e  t o  t h e  d e f e n s e  a n d  t h e  s t a t e  g e t s  t o  
r e s p o n d .

A l t h o u g h  t h e r e  w i l l  b e  s o m e  i n c r e m e n t a l  c o s t  w h e n  t h e  
s t a t e  e l e c t s  t o  a f f i r m a t i v e l y  b r i n g  a n  e v i d e n t i a r y  a p p e a l ,  i t  w i l l  
c e r t a i n l y  b e  m o r e  e f f i c i e n t  t h a n  t h e  c u r r e n t  s y s t e m  w h e r e  w e  m u s t  
w a i t  f o r  a d e f e n s e  a p p e a l  b e f o r e  e v i d e n c e  i s s u e s  a r e  f i n a l l y  
r e s o l v e d .

p a g e  2 o f  _______2
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1992 LEGISLATIVE SESSIO N

Revision Date:____________________________ ________

Title: 'An Act relating to the Stale’s right to appeal in criminal

cases. .  .*_________________________________________

Sponsor: House Judiciary  ________

Department Affected: Administration

BRU: Public Defender Agency

Component: Public Delender Agency

Requestor: House Judiciary COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands.of Dollars)

OPERATING FY  93 FY 94 FY 9 5 FY 9 6 FY 9 7 FY  9 8
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 1 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL .

REVENUE
FUND SOURCE: 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER
FUND SOURCE: 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary.)
The fiscal impact of this bill depends entirely on the numbers of cases where review was previously denied, which now must be heard by the 
appellate courts. It is doubtful that there are any such cases. The appellate courts rarely have denied discretionary review to the State.

Division: Public Delender Aoency 1 /

Aooroved bv Commissioner: Nancy Bear Usife 1 / u /

Agency: Administration
— 4 U -

\i

Phone: 279-7541
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S T A T E  O F  A L A S K A

1992 L E G I S L A T I V E  S E S S I O N

F I S C A L  N O T E

Bill No. C S  H B  303

Revision Date:________ ____________________________

Title: An Act relating to the state's right to

appeal in criminal cases

Sponsor:

Requestor:

Department Affected: 

BRU:

Components:

Alaska Court System 

Trial Courts

House Judiciary

COMPONENT SER IAL NO. 000 I 000 000 I 768

EXPEN D ITURES/REVEN UES: (Thousands of Dollars)

OPERATING FY  93 F Y  94 FY  95 F Y  96 F Y  97 F Y  98

PERSONAL SER V IC ES

TRAVEL
CONTRACTUAL

S U P P L IE S

EQUIPMENT

LAND & STRUCTURES

GRANTS & CLAIMS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUNDS 0.0 0.0 0.0 0.0 0.0 0.0

FEDERAL FUNDS

OTHER

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

PO SIT IO N S:

FU LL -T IM E

PAR T-T IM E

TEMPORARY

Estimate of current year impact: None_________________-___________________________________________________

A N A LYS IS : (Attach a separate page if necessary)

No fiscal impact

/ * / /     '

Prepared by: C. S .  Christensen III, Staff Counsel | ,.*.»/ ---- ------------------------  Phone: 264-8228

Division: Alaska Court System Date: 03/04/92

   “  7  “  /
Approved by: Arthur H. Snowden, II, Administrative Director ft - w  I  ----------------------------------------
Agency: Alaska Court System_________________________________________________ _ Date: 03/04/92

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
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CS FOR HOUSE BILL NO. 303 (FINANCE)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

B Y  T H E  H O U S E  F I N A N C E  C O M M I T T E E

O f f e r e d :
R e f e r r e d :

S p o n s o r s ) ;  H O U S E  J U D I C I A R Y  C O M M I T T E E

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to the state’s right to appeal in criminal cases; relating to sentence

2 appeals; amending Rule 2C2 of the Alaska Rules of Appellate Procedure; and providing

3 for an effective date."

4  BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;

5 * Section 1. The legislature finds that AS 22.07.020, AS 22.10.020, and AS 22.15.240, which give

6 the state a right to appeal in criminal cases, are based on the provisions of 18 U.S.C. 3731.

7 * Sec. 2. AS 22.07.020(b) is amended to read:

8 (b) The court of appeals has jurisdiction to hear appeals of sentences of imprisonment

9 imposed by the superior o r district court on the grounds that the sentence is excessive or too

10 lenient and, in the exercise of this jurisdiction, may modify the sentence as provided by law and

11 the state constitution.

12 * Sec. 3. AS 22.07.020(c) is amended to read:

13 (c) The court of appeals has jurisdiction to review [(1)] a final decision of the district

14 court in an action or proceeding involving criminal prosecution, post-conviction relief, extradition,

* 1 *

New Text: U n d e r l i n e d  (DELETED TEXT BRACKETED]
C S H B  303(FIN)



1 probation and parole, habeas corpus, or bail [; AND (2) THE FINAL DECISION OF THE

2 DISTRICT COURT ON A SENTENCE IMPOSED BY IT]. In this subsection* "final decision"

3 means a decision or order, other than dismissal by consent of all parties, that closes a matter in

4 the district court.

5 * Sec. 4. AS 22.07.020(d) is amended to read:

6 (d) An appeal to the court of appeals is a matter of right in all actions and proceedings

7 within its jurisdiction except that

8 (1) the right of appeal to the court of appeals is waived if an appellant chooses

9 to appeal the final decision of the district court to the superior court; and

10 (2) the state’s right of appeal in criminal cases is limited by the prohibitions

11 against double jeopardy contained in the United States Constitution and the Alaska

12 Constitution [STATE HAS NO RIGHT OF APPEAL IN CRIMINAL CASES EXCEPT TO

13 TEST THE SUFFICIENCY OF THE INDICTMENT OR INFORMATION OR TO APPEAL A

14 SENTENCE ON THE GROUND THAT IT IS TOO LENIENT].

15 * Sec. 5. AS 22.10.020(e) is amended to read:

16 (e) An appeal to the superior court is a matter of right, but an appeal from a subordinate

17 court may not be taken by the defendant in a criminal case after a plea of guilty, except on the

18 ground that the sentence was excessive. The state’s right of appeal in criminal cases is limited

19 by the prohibitions against double jeopardy contained in the Uniited States Constitution and

20 the Alaska Constitution [STATE HAS NO RIGHT TO APPE^VL IN CRIMINAL CASES,

21 EXCEPT TO TEST THE SUFFICIENCY OF AN INDICTMENT OR INFORMATION OR TO

22 APPEAL A SENTENCE ON THE GROUND IT IS TOO LENIENT].

23 * Sec. 6. AS 22.10.020(f) is amended to read:

24 (f) An appeal to the superior court may be taken on the ground that a sentence of

25 imprisonment of 90 days or more was excessive and the superior court in the exercise o f this

26 jurisdiction has the power to reduce the sentence. The state may appeal a sentence on the

27 ground that it is too lenient. When a sentence is appealed [BY THE STATE] on the ground

28 th a t it is too lenient, the court may not increase the sentence but may express its approval or

29 disapproval of the sentence and its reasons in a written opinion.

30 * Sec. 7. AS 22.15.240(b) is amended to read:

31 (b) The defendant may appeal a judgment of conviction given in the district court in a

C S H B  303(FIN) -2-
New T e x t  U n d e r l i n e d  [DELETED TEXT  BRACKETED]
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criminal action to the superior court When the judgment is given on a plea of guilty, an appeal 

may not be taken by the defendant except on the ground that a sentence of imprisonment o f 90 

days or more was excessive. The state’s right of appeal in criminal cases is limited bv the 

prohibition against double jeopardy contained in the United States Constitution and the

Alaska Constitution. The state may also [STATE HAS NO RIGHT OF APPEAL IN 

CRIMINAL ACTIONS FOR WHICH JUDGMENT IS GIVEN IN THE DISTRICT COURTS, 

EXCEPT TO TEST THE SUFFICIENCY OF THE INFORMATION OR TO] appeal a sentence 

on the ground that it is too lenient When a sentence is appealed [BY THE STATE] on the 

ground that it is too lenient, the court may not increase the sentence but may express its approval 

or disapproval of the sentence and its reasons in a written opinion.

♦ Sec, 8. Rule 202(c), Alaska Rules of Appellate Procedure, regarding the prosecution’s right to

12 appeal in criminal cases, is repealed.

13 * Sec. 9. This Act takes effect immediately under AS 01.10.070(c).

C S H B  303(FIN)
New T e x t  U n d e r l i n e d  (DELETED TEXT  BRACKETED]



y&om t o f  ^ p r e s e n t a t h i e s  p . o . b o x v  .

H o u s e  J u d i c i a r y  C o m m i t t e e  j  J ^ 2 f ° 9 9 8 l l
Chairman Dave Donley (907)465-4990

(907) 465-4712

A L L O W I N G  S T A T E  T O  A P P E A L  IN C R I M I N A L  C A S E S

H B  3 0 3  e n l a r g e s  t h e  s t a t e ' s  r i g h t  t o  a p p e a l  i n  c r i m i n a l  

c a s e s  b y  g i v i n g  s t a t e  p r o s e c u t o r s  t h e  s a m e  r i g h t  t o  a p p e a l  a s  h a v e  

f e d e r a l  p r o s e c u t o r s .  U n l i k e  A l a s k a  l a w  w h e r e  t h e  r i g h t  o f  t h e  

p r o s e c u t i o n  t o  a p p e a l  is l i m i t e d  b y  s t a t u t e  (AS 2 2 . 0 7 . 0 2 0  a n d  AS  

2 2 . 1 0 . 0 2 0 ) ,  t h e  r i g h t  o f  f e d e r a l  p r o s e c u t o r s  t o  a p p e a l  e r r o n e o u s  

d e c i s i o n s  is l i m i t e d  o n l y  b y  c o n s t i t u t i o n a l  d o u b l e  j e o p a r d y  

p r o v i s i o n s .  A  c o p y  o f  t h e  f e d e r a l  s t a t u t e  is a t t a c h e d .

L i k e  a l l  h u m a n  i n s t i t u t i o n s ,  o u r  c r i m i n a l  j u s t i c e  s y s t e m  

is n o t  p e r f e c t  a n d  j u d g e s  s o m e t i m e s  m a k e  m i s t a k e s .  I f  a m i s t a k e  

is m a d e  i n  f a v o r _ o f  t h e  s t a t e ,  t h e  d e f e n d a n t  c a n  a p p e a l .  A  

c o n v i c t i o n  t h a t  w a s  w r o n g f u l l y  o b t a i n e d  w i l l  b e  r e v e r s e d  o n  a p p e a l .  

T h a t  is a s  it s h o u l d  be; b a s i c  j u s t i c e  r e q u i r e s  n o  less. But, if 

a j u d g e  m a k e s  a  m i s t a k e  i n  f a v o r  o f  a d e f e n d a n t ,  t h e  s t a t e  m a y  n o t  

b e  a b l e  t o  o b t a i n  a p p e l l a t e  r e v i e w  o f  t h e  e r r o n e o u s  d e c i s i o n s .  

C o n s t i t u t i o n a l  p r o h i b i t i o n s  a g a i n s t  d o u b l e  j e o p a r d y  d o  n o t  r e q u i r e  

t h a t  t h e s e  e r r o n e o u s  d e c i s i o n s  s t a n d  u n c o r r e c t e d .  T h e  p r o p o s e d  

a m e n d m e n t  c h a n g e s  t h e  s t a t u t e s  t o  a l l o w  t h e  s t a t e  t o  a p p e a l  i n  

c i r c u m s t a n c e s  w h e r e  a n  e r r o r  h a s  b e e n  m a d e .



. . . .  . . . . . . .  ; - • . ■ ' •
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U n d e r  c u r r e n t  s t a t e  s t a t u t e s ,  i f  a  t r i a l  j u d g e  d i s m i s s e s  

a  c a s e  e r r o n e o u s l y ,  t h e  s t a t e  m u s t  f i l e  a  " p e t i t i o n  f o r  r e v i e w " ,  

n o t  a n  " a p p e a l " ,  w i t h  t h e  c o u r t  o f  a p p e a l s .  T h e  d i f f e r e n c e  i s  t w o ­

f o l d .

F i r s t ,  t h e  r i g h t  t o  " a p p e a l "  m e a n s  t h e  r i g h t  t o  h a v e  t h e  

c o u r t  h e a r  a  c a s e  a n d  c o n s i d e r  i t  o n  t h e  m e r i t s ;  t h e  c o u r t  c a n n o t  

r e f u s e  t o  h e a r  t h e  c a s e .  B u t  a  " p e t i t i o n  f o r  r e v i e w "  i s  a d d r e s s e d  

t o  t h e  c o u r t ' s  d i s c r e t i o n a r y  p o w e r  t o  r e v i e w  d e c i s i o n s  o f  t h e  t r i a l  

c o u r t ;  t h e  p e t i t i o n e r  m u s t  c o n v i n c e  t h e  c o u r t  t h a t  t h e r e  i s  s o m e  

g o o d  r e a s o n  t o  t a k e  t h e  c a s e ,  a s i d e  f r o m  t h e  f a c t  t h a t  t h e  j u d g e  

m a y  h a v e  m a d e  a  m i s t a k e .  T h e  c o u r t  c a n  d e n y  t h e  p e t i t i o n  b e c a u s e  

t h e  l e g a l  i s s u e  r a i s e d  i s  u n u s u a l ,  o r  b e c a u s e  t h e  i s s u e  i s  n o t  

l i k e l y  t o  r e c u r ,  o r  b e c a u s e  t h e  c o u r t  i s  t o o  b u s y ,  o r  f o r  a n y  o t h e r  

d i s c r e t i o n a r y  r e a s o n ,  w i t h o u t  e v e r  r e a c h i n g  t h e  m e r i t s  o f  t h e  t r i a l  

j u d g e ' s  d e c i s i o n .  T h a t  i s ,  t h e  t r i a l  n u d g e  c o u l d  b e  c l e a r l y  w r o n g  

t o  h a v e  d i s m i s s e d  c h a r g e s  i n  a  c r i m i n a l  c a s e ,  b u t  t h e  c o u r t  o f  

a p p e a l s  i s  n o t  r e q u i r e d  t o  d o  a n y t h i n g  t o  c o r r e c t  t h a t  w r o n g ,  e v e n  

i f  i t  c o m p l e t e l y  a g r e e s  w i t h  t h e  s t a t e ' s  l e g a l  a r g u m e n t .

S e c o n d ,  a  p e t i t i o n  f o r  r e v i e w  m u s t  b e  d r a f t e d  o n  v e r y  

s h o r t  n o t i c e . ;  I n  t h e  n o r m a l  a p p e a l  p r o c e s s ,  a  p e r s o n  h a s  3 0  d a y s  

f r o m  t h e  d a t e  o f  t h e  t r i a l  j u d g e ' s  d e c i s i o n  t o  f i l e  a  s i m p l e  

p l e a d i n g  s t a t i n g  t h e  p e r s o n  i n t e n d s  t o  a p p e a l .  T h e  r e c o r d  o n  

a p p e a l  i s  t h e n  p r e p a r e d .  A f t e r  t h e  r e c o r d  i s  c o m p l e t e d ,  t h e  p e r s o n  

h a s  a n  a d d i t i o n a l  3 0  d a y s  t o  f i l e  a  b r i e f .  T h i s  m e a n s  t h a t ,  a s  a



p r a c t i c a l  m a t t e r ,  t h e  p e r s o n  h a s  s e v e r a l  m o n t h s  t o  r e s e a r c h  a n d  

d r a f t  a  b r i e f  b e f o r e  i t  m u s t  b e  f i l e d  w i t h  t h e  c o u r t .

T h e  p e t i t i o n  f o r  r e v i e w  p r o c e s s  i s  q u i t e  d i f f e r e n t .  T h e  

s t a t e  h a s  o n l y  1 0  d a y s  f r o m  t h e  t r i a l  j u d g e ' s  o r d e r  t o  d r a f t  a  

p e t i t i o n  t h a t  i n c l u d e s  a  s u f f i c i e n t l y  c o n v i n c i n g  a r g u m e n t  o n  t h e  

m e r i t s  o f  t h e  c a s e  t o  c o n v i n c e  t h e  c o u r t  o f  a p p e a l s  t h a t  t h e y  

s h o u l d  t a k e  t h e  c a s e  a n d  r e v e r s e  t h e  t r i a l  j u d g e ' s  d e c i s i o n .  T h i s  

10 - d a y  p e r i o d  w a s  d e s i g n e d  w i t h  i n t e r l o c u t o r y  —  m i d - t r i a l  —  

a p p e a l s  i n  m i n d .  H o w e v e r ,  w i t h  m i d - t r i a l  a p p e a l s  t h e  p a r t i e s  a n d  

t h e  j u d i c i a l  s y s t e m  c a n n o t  a f f o r d  t h e  l u x u r y  o f  l e i s u r e l y  b r i e f i n g  

b e c a u s e  e v e r y o n e  n e e d s  t o  k n o w  q u i c k l y  w h e t h e r  t h e  c o u r t  o f  a p p e a l s  

i s  g o i n g  t o  i n t e r r u p t  t h e  t r i a l  t o  d e c i d e  t h e  l e g a l  i s s u e  i n v o l v e d .  

T h i s  f r a n t i c  p a c e  d o e s  n o t  m a k e  a  l o t  o f  s e n s e  w h e n  t h e  s t a t e  

a p p e a l s  a  f i n a l  o r d e r  i n  a  c a s e ;  b y  d e f i n i t i o n ,  a  f i n a l  o r d e r  

a d v e r s e  t o  t h e  s t a t e  e n d s  t h e  c a s e .  T h e r e  i s  n o  r e a s o n  t o  r u s h  t h e  

b r i e f i n g  s c h e d u l e  a f t e r  a  f i n a l  o r d e r  h a s  b e e n  e n t e r e d .
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WALTER J. NICKEL. GOVERNOR
IMPLY TO:

n  CRIMINAL DIVISION CENTRAL OPFICE 
P.O. B O X  K O
JUNEAU. A L A S K A  95911-0310 
PHONE: (007) 460-3420

OFFICE O F  SPECIAL PROSECUTIONS 
A N D  A P P E A L S  

1031 W E S T  4TH AVENUE. SUITE 310 
A N C H O R A G E ,  AL A S K A  05601-5003 
PHONE; (907) 279-7424

M a r c h  S ,  1 9 9 2

R e p r e s e n t a t i v e  D a v e  D o n l e y  
3 1 1 1  C  S t . ,  S u i t e  4 5 0  
A n c h o r a g e ,  A K  9 9 5 0 3

R e f :  H o u s e  B i l l  N o .  3 0 3

D e a r  R e p r e s e n t a t i v e  D o n l e y :

T h i s  l e t t e r  i s  i n  r e s p o n s e  t o  y o u r  r e q u e s t  f o r  i n f o r m s *  
t i o n  r e g a r d i n g  h o w  H o u s e  B i l l  N o .  3 0 3 ,  w h i c h  b r o a d e n s  t h e  s t a t e ' s  
r i g h t  t o  a p p e a l ,  w o u l d  a f f e c t  t h e  c r i m i n a l  D i v i s i o n  o f  t h e  
D e p a r t m e n t  o f  L a w .  T h e  b i l l  w o u l d  e l i m i n a t e  t h e  n e e d  t o  f i l e  
p e t i t i o n s  f o r  d i s c r e t i o n a r y  r e v i e w  o f  a d v e r s e  d i s p o s i t i v e  r u l i n g s  
b y  t r i a l  c o u r t s ,  t h e r e b y  r e d u c i n g  t h e  w o r k l o a d  o f  t h e  a p p e l l a t e  
o f f i c e .

T h e  O f f i c e  o f  S p e c i a l  P r o s e c u t i o n s  a n d  A p p e a l s  r e p r e s e n t s  
t h e  S t a t e  o f  A l a s k a  i n  a l l  f e l o n y  m e r i t  a p p e a l s ,  i n  a l l  c r i m i n a l  
c a s e s  i n  t h e  A l a s k a  s u p r e m e  c o u r t ,  a n d  i n  a l l  f e d e r a l  a c t i o n s  
c h a l l e n g i n g  s t a t e  c o n v i c t i o n s .  U n d e r  e x i s t i n g  l a w ,  t h e  s t a t e ' s  
r i g h t  t o  a p p e a l  i n  m o s t  c a s e s  i s  l i m i t e d  b y  t h e  c o u r t  o f  a p p e a l s '  
d i s c r e t i o n ,  o s p a  m u s t  f i l e  p e t i t i o n s  f o r  r e v i e w ,  s e e k i n g  d i s c r e ­
t i o n a r y  a p p e l l a t e  r e v i e w  o f  a d v e r s e  d i s p o s i t i v e  r u l i n g s  b y  t h e  
t r i a l  c o u r t .  F o r  e x a m p l e ,  t h e  s t a t e  c a n n o t  c u r r e n t l y  a p p e a l  a  
t r i a l  c o u r t ' s  d i s m i s s a l  o f  c h a r g e s  b a s e d  u p o n  a n  a l l e g e d  v i o l a t i o n  
o f  t h e  d e f e n d a n t ' s  r i g h t  t o  a  s p e e d y  t r i a l ;  i t  m u s t  f i l e  a  p e t i t i o n  
f o r  r e v i e w .  T h o u g h  i n  p r a c t i c e  t h e  c o u r t  o f  a p p e a l s  n e a r l y  a l w a y s  
d e c i d e s  t o  g r a n t  t h e  s t a t e ' s  p e t i t i o n s  i n  t h e s e  c a s e s ,  O S P A  m u s t  
n e v e r t h e l e s s  d e v o t e  a  s i g n i f i c a n t  a m o u n t  o f  t i m e  t o  d r a f t  t h e  
p e t i t i o n .

U n d e r  e x i s t i n g  l a w ,  t h e  s t a t e  h a s  t h i r t y  d a y s  f r o m  t h e  
c e r t i f i c a t i o n  o f  t h e  r e c o r d  o r  t h e  f i l i n g  o f  t h e  a p p e l l a n t ' s  b r i e f  
t o  f i l e  i t s  b r i e f ,  b u t  o n l y  t e n  d a y s  f r o m  t h e  a d v e r s e  r u l i n g  t o  
f i l e  a  p e t i t i o n  f o r  r e v i e w .  T h i s  t e n - d a y  t i m e  f r a m e  f o r  f i l i n g  a
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p e t i t i o n  f o r  r e v i e w  p u t s  a  s t r a i n  o n  O S P A .  B e c a u s e  t h e  a p p e l l a t e  
a t t o r n e y  i s  n e w  t o  t h e  c a s e ,  h e  m u s t  r e v i e w  t h e  t r i a l  c o u r t  
p l e a d i n g s  a n d  l i s t e n  t o  c a s s e t t e  t a p e s  o f  a n y  r e l e v a n t  h e a r i n g .  
T h e  a t t o r n e y  r o u s t  t h e n  r e s e a r c h  t h e  l a w  b e a a u s e  t h e  p e t i t i o n  m u s t  
c o n t a i n  a  •* t d ] i s o u e s i o n  o f  t h e  r e a s o n s  w h y  t h e  d e c i s i o n  b e l o w  i s
a l l e g e d  t o  b e  e r r o n e o u s  ♦ T h i s  i s  o f t e n  a s  t i w e  c o n s u m i n g  a s
f i l i n g  a  b r i e f  o n  d i r e c t  a p p e a l ,  a n d  u s u a l l y  t a k e s  s e v e r a l  d a y s .  
I f  t h e  p e t i t i o n  i s  g r a n t e d ,  t h e  c a s e  p r o c e e d s  a s  i f  a n  a p p e a l  h a d  
b e e n  f i l e d :  t h e  p a r t i e s  d e s i g n a t e  a  r e c o r d ,  t h e  c l e r i c  p r e p a r e s  t h e
r e c o r d ,  a n d  t h e  p a r t i e s  f i l e  b r i e f s .

U n d e r  H o u s e  B i l l  N o .  3 0 3 ,  t h e  s t a t e  w o u l d  b e  p e r m i t t e d  t o  
a p p e a l  a d v e r s e  d e o i s i o h s  a s  a  m a t t e r  o f  r i g h t .  A  s t a t e  a t t o r n e y  
c o u l d  i n i t i a t e  a n  a p p e a l  b y  f i l i n g  a  n o t i c e  o f  a p p e a l ,  a  s t a t e m e n t  
o f  p o i n t s  o n  a p p e a l ,  a n d  a  d e s i g n a t i o n  o f  r e c o r d .  P r e p a r a t i o n  o f  
t h e s e  d o c u m e n t s  o r d i n a r i l y  w o u l d  o c c u p y  a t  m o s t  a  f e w  h o u r s ,  o n c e  
t h e  r e c o r d  i s  c e r t i f i e d ,  t h e  s t a t e  w o u l d  h a v e  t h i r t y  d a y s  t o  f i l e  
a  b r i e f .

A t  t h e  c u r r e n t  t i m e ,  o s p a  h a e  s e v e n  a p p e l l a t e  a t t o r n e y s ,  
t w o  t r i a l  a t t o r n e y s  a n d  a  s u p e r v i s i n g  a t t o r n e y .  T h i r t y - e i g h t  
b r i e f s  a n d  o t h e r  r e s p o n s i v e  p l e a d i n g s  a r e  d u e  w i t h i n  t h «  n e x t  
t h i r t y  d a y s ,  t w o  o f  t h e  c a s e s  i n  t h e  o f f i c e  i n v o l v e  e x t r e m e l y  l o n g  
t r i a l s ,  r e q u i r i n g  t h e  a s s i g n e d  a t t o r n e y s  t o  r e a d  4 0 0 0  a n d  5 8 0 0  
p a g e s  o f  t r a n s c r i p t s .  I t  w o u l d  b e  d i f f i c u l t  t o d a y  f o r  a n  a p p e l l a t e  
a t t o r n e y  t o  d r o p  e v e r y t h i n g  a n d  d e v o t e  t h e  n e c e s s a r y  t i m e  t o  f i l i n g  
a  p e t i t i o n  f o r  r e v i e w .  A n  a p p e l l a t e  a t t o r n e y  c a n  m o r e  e a s i l y  
j u g g l e  a n  a p p e a l  i n t o  h i s  c a s e l o a d  t h a n  h e  c a n  a  p e t i t i o n  f o r  
r e v i e w .

I  s t r o n g l y  u r g e  y o u  t o  s u p p o r t  t h e  p a s s a g e  o f  t h e  b i l l  
f o r  i t  w i l l  g r e a t l y  a s s i s t  O S P A  i n  p r o v i d i n g  e f f e c t i v e  r e p r e s e n t a ­
t i o n  i n  a l l  a p p e l l a t e  p r o c e e d i n g s .

Y o u r s  t r u l y ,

C H A R L E S  E .  C O L E  
A T T O R N E Y  G E N E R A L

B y ;  ----------------
£ y n t h i a  M .  H o r a  
A s s i s t a n t  A t t o r n e y  G e n e r a l

£  *d Ifc U O l  £
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N«u 1

The provision* of this section shall be liberally construed to effectuate iu pur- 
. | poets.

{As amended Jan. 2. 1971, Pob.L 91-644, Title III, 9 14(a), 84 S U L  1890.)

. i

’ I

• 1971 AeesSawet. Flrat par. Pufa.L. 91-644,
I 14(a)(1), enacted prtniaiea fa appeal to a 
eoart of appeals from decisioa. judgment, or orde 
of Staid court dismissing aa indictment or bribe- 
•alioa aa to any one or more count*, escrpt that 
no appeal shall lie where double jeopardy prebib. 
Ma (briber prosecution.

Second par. Pub.L 912-444, | 14(a)(1), enacted 
provision for appeal to a court of appeal* front 
daemon or order of dinner court supprauing or 
excluding evidence or requiring the m u m  of 
tetlrd property la a criminal proceeding, act 
made a/ter the defendant ha* bren put re jeopardy 
and before the verdict or finding on aa tndictaieat 
ertaformatioa, If «h* United S u m  attorney cert*. 
Baa to the dUtrict coun that the appeal la not 
taken Cor purpoM of dalay and that the evidence k 
a mboaAtial proof of a fact outeri*) in the pro- 
«aa0n|.

Such first and second part, superseded former 
ftna tight pare. Pare one through foer bad 
provided for appeal from dtariet ctmrn to Su­
preme Court from decision or judgment testing 
tade, or ditmiaaing any Indictment or informa­
tion, or any count thereof and from d«c«joo 
srrauiot judgment of conviction for iniuffidmcy 
of mdiament or informatkre, where auch decwicn 
er judgment waa baaed upon invalidity or ego- 
taactioa of the itatute upon which (he iodicrmest 
or informal ion waa founded and tor aa appeal 
bom decision or judgment auataaung a motion la 
tar, where defendant Itad not tmei put la jeopar­
dy. Pm. five through right provided far appeal 
Inm dtariet court* to a court of appeaU where 
Am? ware nu provisions for direct appeal to 
fapnwN Court from doriaioa or judga-tat saniag 
Stall, or diafutsMig M y  indictment or iafera*. 
do*, or any count thereof and from drcbiew 
arnadog a judxmeat of coerietioo, and from a* 
•tar, grantiag a modem for m u m  of aaiaad 
prepeny or a motion to tuppreai evidence, made 
Ware trial of a person charged with viola non of a 
Pitaial law, if the United Stares attorney cartifSed 
»  the judge who granted the motum that the 
taPcal was not taken for parpota of delay ami 
thm the evidence wae a substantial proof of the 
taaegc pending against the doftadML

Third par. Pub-L. 91-644, | 14<a) (2). autboria- 
‘ whhin third par., formerly ninth, an appeal 

thirty days after order he* been rendered.

v  Pmrth par. Puh.L 91-644, f 14(a), In revhrig 
(ta prenUlewe. had the efTad of designating far­
mer twKb per. aa fourth par. 

f;'fifth par. Pub.L. 91-644, | 14(a) ()). sobatitut- 
’-«<■* a fifth par. proviaion for tiheral ooouructioo 
"Of tail taction for prior eleventh par. proves on 
Mpecting rcnund of case by Supreme Court to 
enen of appeal* that should hare been taken to 
Wnh court and treatment of the court'* juriadic- 
'dta to hear and determine the caw at if the 
tapmi were to taken in the first instance and for 
prim twelfth par. provision respecting certiftcebim

cate to Supreme Coun that should have b m  
the* directly to tuch Court and treatment of the 
Chart's juritaiction to hear and determine ihr cam 
taifihe appeal were taken directly to tuch Court.

Serin** ftaviriee. Sanson 14(b) of Puh-L 
91-644 provided that: T h e  amendment* made by 
this section (to thi* lection) ihall D M  apply with 
impact to any criminal ca*e begun in any dtariet 
coun before the effactivt date of tbit section (Jan. 
2, 1971J."

Legtelarire History. For legislative history and 
purpoac of Puh.L 91-644, tee 1970 VS, Cod* 
Ceng, and Aden. News, p> 3104.

Federal Practice and Pmradare

Appellate review
A n a u  of judgment, tee Wright: Criminal 2d 
I 974.

Criminal contempt proceedings, tee Wright: 
Criminal 2d f 715.

Decision letting arid* or dtantaiag indict­ment or infmreiaoo. tee Wright Criminal 
2d f 191.

Dismissal for unneccaury delay, lee Wright: 
Criminal 2d f 114.

Motion for judgment of acquittal, tee Wright: 
Criminal 2d f 4At.

Search and Mutor*, tee Wright: Criminal 2d 
( 478.

Government's right to appeal, ter Wright: 
Criminal 2d f 174,
Mandatory release‘of defendant oa hia own 

recognizance upon ditmiual of indictment, arrest 
of judgment and appeal by government, sat 
Wright: Criminal 2d f 747.
Review of federal court*, tm Wright, Mitkr A  

Cooper Jurisdiction f 40J4 tt seq.
Writ application*, tee Wright, Miller. Coops k  

Grew m a m  Jurisdiction H  W J *  J9J4-

Netea af Daeiilaai

Dactaiaa er jufa 
Aetjalftal 24a 

Double jcapardy 19 
Cxclurioa af evldcaec 21h 
EsciualM *f witnesses 31a 
taetracrioM  SS 
M u l l —  23a 
Maria* to eerrert i n t w n  34* 
. New trial, order granting 47* 
Order radueiag aaateaea 54 
Parole tanw* 53 
Quash lag of subpoena 99 
SlstM aa4 territories, eppeala by 
Sufpntaaloa of eviieaea 

Gen# rally 31 
Time af relief II*

Writ of orroe 32

1. t Coaerirwrioaallty 
Where there was ’a general fiadiag of guilt 

rendered by court in • bench trial, and thereafter 
district court granted defendant's motion to tup-' 
proa, double jeopardy did not bar aa appeal by 
the government. U.S. v. Rom. 1974, 97 S.CL 24, 
429 VS. 3. 30 LEd.2d 3. s

Where datrict court, fbitowwig a oanju/y trial, 
found defendant svifty of charge of pew* t ing 
marijtuna with iateat to distribute and thereafter
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iag out af viol Mice of injunction tatted purauaot 
to Moboa 1<0 of Title 29 in a caao involving m  
unfair kkar practice (a re Union National da 
TrabaMa. OA. Puerto Rico 1974. 302 F.Xd 

1I3L

1  —  Rtgbhre jury trial

Dieiria couft, writich stated that it would not 
impost a sentence in'evocu of six months, proper­
ly denied the jury malmoiton of defendants. 
PrafatsoMl Air Tra(Tlc'0>nirol1en OrganLtatloo 
often who were charged\ith criminal contempt 
for (si 1kg to honor itmponfe restraining order*. 
VS. v. Maninev C A  U.19»t 616 FJd 3 X

This section giving aa accused a right to a 
sptedy aad public trial by an impartial jury in all 
caam of contempt arising under lsu\ of United 
Statm governing u s u m c * of injunction ffkmtrain- 
k| order* in any cat* involving or growirtk out of 
a Ubor dispute do not apply to contempt pr 
mgs to enforce injunction* issued under 
141 et icq. of Title 29. Pabst Brewing Co." 
Brewery Workers Local Union No, 77.
CIO, CA.1II.1977, 335 F.2d 146.

Failure to at teaat accord defendants ttariiicry 
right to “denaod" trial by jury in crimybl con- 
tempt proceeding violated due proceed Rich- 
mood Black Police Officers A u ’n v. Qfty of Rich- 
arowL V*, CA.Va.1977. 341 F.ld/ftJ.

Writ of mandamus rsquiring jyfy trial in crimi­
nal c m  tempt proceeding* insrifuted by National 
Labor Relation* Board wiy recalled, following 
Ufthad States Supreme CaCn decision tbst jury 
trials were not required its such caso, since with­
drawal of mandate wcrrfld not subatantially prejv- 
diet rights of the aotoo defcadanu and although 
defend inn had smri considerable lime and effort 
prtpuriq tot Mat challscgt to jury seieeuoo 
procedure that wna no vnatad interns is bringing 
such challon in instant aaa aad such work, 
which barf been done by public iate.tat legal 

Jy would be available in other 
la re Union Nacional de Trahijadorm 

CA.I, 1973, 327 f.34 602,

Busincu spent for uaioa local duKnos bare 
constitutinnal or statutory right injury trial on 
charge of contempt for violation or a “ Boys Mar­
ket!" temporary restraining order winch enjoined 
the local and iu often. i m R  members, a n d  all 
persons in active concert add parbcipotioa with 
them (Tom la any manner engaging in a strike, 
work stoppage or p icm k g  against employer. 
U.3. v. Partin. C-A.Ly1975. 324 f S i 992. cenio- 
ran denied 96 S.Crf 1493,, 423 U.S. 904, 47 
LEtL2d 733.
Under thin tepdoa providing that an accused it 

entitled to a jdry trial in all cases of contempt 
arising unds/lsws of the United States governing 
bsuanoe or injunctions in any case involving or 
gn)*rinL«a<i of a labor dispute, union and often 
a  tod JBr contempt arising out of their alleged 
vioboon of court order enjoining union from 
striking without complying with notice and wait. 
Iig requirement! of section 160 af Title 29, were 

'entitled to jury trial. In re Union Nacional de 
Trabajadores, CA. Puerto Rico 1974, 302 FJ4 
113.

Section 140 of Tltk 29 stating that in granting 
t enforcing injunctive relief requested by Nation- 

nj\abor Relations Board in conn*etion with al- 
nfair labor practice the jurisdiction cf court 

rittingta equity shill not be limited by Norris-La* 
Ouajrdunhct, section 101 et seq- of Title 29, dam 
not iniublk criminal contempt procewtingi fol­
lowing isutacc of Boerd-reqvuted injunction 
from requiremtut of jury trial under this section 
giving an accuMri right to jury in »U case* of 
contempt arising udtar hwa of Unirad Suras gov­
erning tauaqra of injd^tioiu in a case uvolvwi a 
labor dispute. Id.

Air traffic controller** ̂ turjwl wrib m u m p t  
In violating preliminary mjtuvbtaM requiring them 
Id refrain from ooneerted rfforfvdiracted to work 
slow down or stoppage and to notrffcitbdr supervi­
sor of their medical and physical cdwdrdc* with 
supporting medical data were not eniitk^to jury
trial. UJL v. 
F.2d 923.

R o b i n s o n ,  C A .  A l a s k a  1 9 > L 4 4 9

CHAPTER 235—APPEAL
;; • * • •

I  > 7 2 1 .  A p p e a l  b y  U n i t e d  S t a l r e

In a criminal can* an appeal by the United Stntna rhnll lie to a court of appeals 
from a decision, judgment, or order of a district court dismissing an indictment or 
information aa to any one or' more counts, except that no appeal shall lie where the 
double jeopardy clause of the United States Constitution' prohibits further "proeecu-' 
d o f l . ^  .

An appeal by the United States shall lie to a court of appeals from a decision or 
order of a district courts suppressing or excluding evidence or requiring the return 
of seised property in a criminal proceeding, not made after the defendant has been 
put in jeopardy and before the verdict or finding on an indictment or information, if 
the United States attorney certifies to the district court that the appeal is not taken 
for purpose of delay and that the evidence ia a substantial proof of a fact material in 
the proceeding.

The appeal in all such cases shall be taken within thirty days after the decision, 
judgment or order has been rendered and shall be diligently prosecuted.

Pending the prosecution and determination of the aojwal in the foregoing insUnc- 
1 aa, the defendant shall be released In accordance with chapter 207 of tbia title.
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D a t e  R e f e r r e d :  M a r c h  1 3 ,  1 9 9 2  

D a t e  o f  C o m m i t t e e  A c t i o n :  j M b /  

T h e  F I N A N C E  C o m m i t t e e  c o n s i d e r e d :  

M O U S E  B I L L  N O .  3 0 5

F U R T H E R  R E F E R R A L S :

H B  3 0 5

R E P E A L  S U N S E T  P R O V I S I O N S  O F  A U T O  I N S .  L A W

" A n  A c t  r e p e a l i n g  p r o v i s i o n s  o f  l a w  t h a t  w o u l d  r e p e a l  t h e  m a n d a t o r y  m o t o r  v e h i c l e  i n s u r a n c e  l a w . "

R E C O M M E N D A T I O N S :  [  ]  t h e  s a m e  t i t l e

b e  r e p l a c e d  w i t h    I  ]  a  n e w  t i t l e

[  ]  h a v e  a t t a c h e d  a m e n d m e n t s ( s )

[ v T d O  p a s s  

[  ]  d o  n o t  p a s s  

[  ]  n o  r e c o m m e n d a t i o n s  

[  ]  i n d i v i d u a l  r e c o m m e n d a t i o n s

[  ]  a d d i t i o n a l  r e f e r r a l  t o  t h e   ___________________________________________________________________________________ C o m m i t t e e

A D O P T S : _____________________________________________________________________ l e t t e r  o f  I n t e n t

A T T A C H E S  N E W  F I S C A L  N O T E ( s ) :  ( D e p t )

[  ]  f i s c a l  i m p a c t ____________________________________________________________

[  ]  z e r o  f i s c a l  n o t e  i f t - W  ‘ D C  E D __________________________

A P P R O V E S  P R E V I O U S :  ^

[  ]  f i s c a l  n o t e ( s ) ____________________________________________

[  ]  z e r o  f i s c a l  n o t e ( s )  D ? * ! )
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I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S E V E N T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N  

B Y  T H E  H O U S E  J U D I C I A R Y  C O M M I T T E E  

I n t r o d u c e d :  4 /2 6 /9 1
R e f e r r e d :  T r a n s p o r t a t i o n ,  J u d i c i a r y ,  F in a n c e

A  B I L L  

F O R  A N  A C T  E N T I T L E D

1  " A n  A c t  r e p e a l i n g  p r o v i s i o n s  o f  l a w  t h a t  w o u l d  r e p e a l  t h e  m a n d a t o r y  m o t o r  v e h i c l e

2  i n s u r a n c e  l a w . "

3  B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

4  *  S e c t i o n  1 .  S e c t i o n s  4 ,  6 ,  8 ,  1 0 ,  1 2 ,  1 3 ,  1 5 ,  1 9 ,  2 1 ,  2 3 ,  2 5 ,  3 1 ,  a n d  3 5  o f  c h .  1 0 8 ,  S L A  1 9 8 9  a r e

5  r e p e a l e d .

H O U S E  B I L L  NO. 305

HB0305a - 1 -

New T e x t  U n d e r l i n e d  [DELETED TEXT  BRACKETED]
H B  305



Revision Data:  ̂/  26 / 9 1

S T A T E  O F  A L A S K A

1 9 9 2  L E G I S L A T I V E  S E S S I O N

BILL N O .  HB 305

T i t i e :  R e p e a l  S u n s e t  P r o v i s i o n s  o f

A u t o  I n s u r a n c e  L a w

S p o n s o r :  H o u s e  J u d i c i a r y  C o m m i t t e e

R e q u e s t o r :  ____________ __________________________

Department; Affected: r.n m m a rra  f. F m n o m t o  D e v .

B R U : I n s u r a n c e _______________________________________________

C o m p o n e n t :  O p e r a t i o n s  ________________________________

COMPONENT SERIAL NO.

E X P E N D r T U R E S / R E V E N U E S :  (Thousands of Dollars)

O P E R A T I N G F Y  93 F Y  9 4 F Y  9 5 F Y  9 6 F Y  9 7 F Y  9 8

P E R S O N A L  S E R V I C E S

T R A V E L

C O N T R A C T U A L

SUPPLIES

E Q U I P M E N T

L A N D  &  S T R U C T U R E S •

G R A N T S ,  C L A I M S

M I S C E L L A N E O U S

T O T A L  O P E R A T I N G 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

R E V E N U E
0 0 0 0 0 0

F U N D  S O U R C E :

F U N D I N G :  (Thousands of Dollars)

G E N E R A L  F U N D

F E D E R A L  F U N D S

O T H E R

F U N D  S O U R C E :

T O T A L 0 0 0 0 0 0

P O S I T I O N S :

FULL-TIME 0 0 0 0 0 0

P A R T - T I M E

T E M P O R A R Y

E s t i m a t e  o f  c u r r e n t  y e a r  i m p a c t :

A N A L Y S I S :  ( A t t a c h  a  s e p a r a t e  p a g e  if  n e c e s s a r y . )  

N o  f i s c a l  i m p a c t .

P r e p a r e d  B y :  _ . l o a n  . B r o w n . / A a m i i i i s  t r a L i v . e . O f f i c e r

D iv i s io n :  I n s u r a n c e _________

A p p r o v e d  b y  C o m m i s s i o n e r :  . . G l e n n  .A . O l d s — y
A g e n c y :  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t

P h o n o :  .4 .6 5 - 2 5 3 .7 .

D a t e :  3 / 1 9 / 9 2

.  C b t la  .________

Date: 3 / 1 9 / 9 2

D is tr ib u t io n  (by p re p a re d : L e g . F in . ,  Leg is la tive  S ponso r, R e q u e s to r, OM B/DBR , G o v . L e g ie . O fc „  A  Im p ac te d  A ge n cy( ie s ) .
R e v  10/7/91 P»U« o f



^  ; r  F I S C A L  N O T E
S T A T E  O F  A L A S K A  B I L L  N O .  H B  3 0 5

1 9 9 2  L E G I S L A T I V E  S E S S I O N

Revision Date: __________________________________________

Title: "...repealing...law that would repeal the mandatory

motor vehicle insurance law."____________________________

Sponsor: H ouse Judiciary Committee___________________

Requestor: House Judiciary Committee_________________

Expenditures/Revenues: (Thousands of Dollars)

Department Affected: Department of L a w

BRU: Prosecution______________________

Component: A H _____________________________

C O M P O N E N T  S E R IA L  1 I I I

8 5  through 91

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

P ERSONAL SERVICES

TRAVEL

C O N T R A C T U A L

SUPPLIES

EQUIPMENT

L A N D  &  S TRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

T O T A L  OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE 

F U N D  SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL F U N D 0.0 0.0 0.0 0.0 0.0 0.0

FEDERAL F U N D S

O T H E R
F U N D  SOURCE:

T O T A L

POSITIONS:

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0

PART-TIME

T E M P O R A R Y

Estimate of current year impact:

ANALYSIS:. (Attach a separate page if necessary.)

This bill repeals provisions of law that would have repealed the manda. jry motor vehicle insurance law, and it will not have 
a fiscal impact on the Department of Law.

Prepared by: Richard I. Peauesmirector  _________________________ Phone: 465-3672

Division: Administrative Services I ''S I TTlol Date: March 10. 1992
° i . .  i r U * .  )  f - ' O X I

Approved by Commissioner: Charles E. Cole. Attorney General___________________________________
Agency: Department of Law_______________________________  Date: March 10. 1992

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).

Rev 10/07/91 Page 1 o f__ 1_



S T A T E  O F  A L A S K A

1 9 9 2  L E G I S L A T I V E  S E S S I O N

BILL N O . H B  3 0 5

Revision Date:___ _______________________

Title: A n  Act repealing provisions...

mandatory motor vehicle insurance law 

Sponsor: House Judiciary___________

Department Affected: . Puhlic Safety

BRU: ..Motor. V ehicles___________________

Component: Driver Services

Requestor: H ouse Judiciary C O M P O N E N T  SER I A L  N O .

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of Dollars) (inflation not included)

O P E R A T I N G F Y  93 F Y 9 4 F Y  9 5 F Y  9 6 F Y  9 7 F Y  9 8

P E R S O N A L  S E R V I C E S

T R A V E L

C O N T R A C T U A L

SUPPLIES

E Q U I P M E N T

L A N D  &  S T R U C T U R E S

G R A N T S .  C L A I M S

M I S C E L L A N E O U S

T O T A L  O P E R A T I N G -0- -0- -0- -0- -0- ! -0-

C A P f T A L -0- -0- -0- -0- -0- -o-

R E V E N U E -0- -0- -0- -0- -o- -0-
F U N D  S O U R C E :

F U N D I N G :  {Thousands of Dollars)

G E N E R A L  F U N D

F E D E R A L  F U N D S

O T H E R

F U N D  S O U R C E :

T O T A L -0- -0- -0- -O- -0- -0-

POSITIONS:

FULL-TIME 0 0 0 0 0 0

P A R T - T I M E 0 0 0 0 0 0

T E M P O R A R Y 0 0 0 0 0 0

Estimate of current year impact:_ Non e

A N A L Y S I S :  (Attach a separate page if necessary.)

N o  fiscal impact upon the Division of Motor Vehicles is anticipated.

P a g a  1 o f  1___



R e p r e s e n t a t i v e  D a v e  D o n l e y

■ALASKA S T A T E  L E G I S L A T U R E  
D IS T R IC T  E L E V E N  
S E A T  A

311 1  " C ” S T R E E T , S U IT E  4 5 0  
A N C H O R A G E . A L A S K A  9 9 5 0 3  
( 9 0 7 J 5 6 1 -7 6 2 9  (F A X ) 5 6 2 -4 3 7 6
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C H A I R M A N

I L D I C I A R V  C O M M I T T E E

V I C E  C H A I R M A N  

K E l i L U r i O N  R E V I E W  C O M M I T T E E

MEMBER 
R U  L E S  C O M M I T T E E  

L A B O R  A N D  C O M M E R C E  C O M M I T T E E

HB 305
Repeal Sunset Provisions of Auto Insurance Law

This bill would repeal the sunset provisions of the mandatory 
insurance law. These provisions were put into the original bill 
because there were some concerns about the effect of mandatory 
insurance on rates. The compromise reached at that time was to put 
a sunset provision in the bill so that the legislature could revisit 
the issue.

Mandatory automobile insurance has been a success. Automobile 
insurance rates have gone down. It regularly scores 80% plus 
favorable rating in public opinion surveys. If anything, the public 
has asked for the law to be strengthened.

The time has come to cease viewing mandatory auto insurance as an 
experiment and make it the permanent law of the state.

DD/bb

i

JUNEAU OFFICE 
(Durine Legislative Session Januarv through May)

P .O . B O X  V , J U N E A U . A L A S K A  9 9 8 1 1  • <907) 4 6 5 -3 8 9 2  (F A X ) 4 6 3 -5 6 6 1
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B IL L  NO: HB 305 DATE: 5 / 6 / 9 1

T IT L E : "An Act repealing

provisions. . .mandatory motor 
vehicle Insurance law"

CONTACT: Juanita Hensley

Driver Services (DMV) 
465-4335
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HB 305 repeals the "sunset clauses" of the current Mandatory Insurance 
Law, which is scheduled to be repealed effective January 1, 1994. Repeal 
of the sunset clauses would allow the present law to remain in effect 
indefinitely, until amended or repealed by the legislature.

The current Mandatory Insurance Law has had a positive effect on the 
number of uninsured motorists. Statistics show that for the six months
of 1989 that the law was in effect, 11.2% of drivers involved In
accidents were uninsured. In 1990, 11.9% of drivers involved in

accidents were uninsured. For the period of January through April of

1991, only 9.2% of drivers involved in accidents were uninsured.

The Department of Public Safety supports this bill.

Richard L. Burton 
Commissioner
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D a t e  R e f e r r e d :  M a y  6 ,  1 9 9 1  

D a t e  o f  C o m m i t t e e  A c t i o n :  ' - t  |  I

T h e  F I N A N C E  C o m m i t t e e  c o n s i d e r e d :  

H O U S E  B I L L  N O .  3 0 6

j p U S E  C O M M I T T E E  R E P O (  :

F U R T H E R  R E F E R R A L S :

H B  306

M C N E I L  R I V E R  G A M E  R E F U G E  &  S A N C T U A R Y

" A n  A c t  e s t a b l i s h i n g  a  M c N e i l  R i v e r  S t a t e  G a m e  R e f u g e  a n d  a l t e r i n g  t h e  M c N e i l  R i v e r  S t a t e  G a m e  S a n c t u a r y ;  

a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

R E C O M M E N D A T I O N S : 

b e  r e p l a c e d  w i t h __________________ C 6  3 b U  (  ‘

[  ]  h a v e  a t t a c h e d  a m e n d m e n t s ( s )

[  v f  d o  p a s s  

[  ]  d b  n o t  p a s s  

[  ]  n o  r e c o m m e n d a t i o n s  

[  ]  i n d i v i d u a l  r e c o m m e n d a t i o n s  

[  ]  a d d i t i o n a l  r e f e r r a l  t o  t h e __________

[ t f t h e  s a m e  t i t l e  

.1  ]  a  n e w  t i t l e

C o m m i t t e e

A D O P T S : l e t t e r  o f  I n t e n t

A T T A C H E S  N E W  F I S C A L  N O T E ( s ) :  ( D e p t )

[  ]  f i s c a l  i m p a c t _____________________________________________________________

A P P R O V E S  P R E V I O U S :

[  ]  f i s c a l  n o t e ( s ) ________________

(D ept/D  u c )

[  ]  z e r o  f i s c a l  n o t e [ J \  z e r o  f i s c a l  n o t e ( s )  F V S h  f . \
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_________________________ ___
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S T A T E  O F  A L A S K A  

1 9 9 1  L E G I S L A T I V E  S E S S I O N

BILL NO. HB 306

Revision Date:  5 - 1 - 9 1

Tit.lp:  McNeil River State Game Refuge

Department Affected:  F i sh and Game

BRU: Wildlife Conservation___________

Component: Wild! i fe  Conservation

Sponsor: Representative Grussendorf 

Requestor: ________________________________ COMPONENT SERIAL NO.

Expenditures/Revenues:  (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97 !

PERSONAL SERVICES 0 0 26 . 0 26 . 0 2 6 . 0 25 . 0

TRAVEL 0 4 .0 4 .0 4 .0 4 .0 4 .0

CONTRACTUAL 0 0 10.0 10.0 10.0 10.0
SUPPLIES 0 1.0 4 . 0 4 . 0 4 . 0 4 . 0

E0UIPMENT 0 0 8 . 9 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 5 .0 52 . 9 4 4 . 0 4 4 . 0 4 4 . 0

CAPITAL 0 0 0 0 0 0
-

REVENUE 0 0 0 0 0 1
i

FUNDING: (Thousands of Dollars)

GENERAL FUND 0 5 .0 52 . 9 4 4 . 0 4 4 . 0 4 4 . 0

FEDERAL FUNDS

OTHER

TOTAL 0 5 .0 52 . 9 4 4 . 0 4 4 . 0 4 4 . 0

POSITIONS:

FULL-TIME- 0 0 0 0 0 0
PART-TIME 0 0 2 2 2 ■?

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:  no impact on current year

ANALYS IS :  (Attach a separate page i f  necessary. )

Prepared By :  Dave Kellevhouse,  Director________

Divi s ion:  Division of Wildlife Conservation

Phone:

Date:

4 6 5 - 4 1 9 0

5 / 0 1 / 9 1

Approved by Commissioner: O

Date:Agency: Department of F ish and Game_____________________

D is t r ib u t io n  (b y  p r e p a r e r ) :  L e g is la t iv e  F inance, L e g is la t iv e  Sponsor, R equesto r, 0H8, & Ia^actcd A g e n c y (ie s ).
Rev 10 /90 P<»9e _ L c f  ?



FISCAL NOTE

S T A T E  O F  A L A S K A

1 9 9 1  L E G I S L A T I V E  S E S S I O N BELL NO. ’ HB 306

R e v is io n  D a te : 

T itle : M cN e il R iv e r  S ta te  G a m e

R e fu g e

D e p a r tm e n t  A ffe c te d : N a tu ra l  R e so u rc e s

B R U : L a n d  &  W a te r  M a n a g e m e n t

S p o n s o r :  R e p re s e n ta t iv e  G r u s s e n d o r f

R e q u e s to r :  H o u se  R e so u rc e s _____________

C o m p o n e n ts :  L a n d  &  W a te r  M a n a g e m e n t

C O M P O N E N T  S E R IA L  N O . 431

E X P E N D IT U R E S /R E V E N U E S : (T h o u sa n d s  o f  D o lla r s )

O P E R A T IN G F Y  9 2 F Y  93 F Y  94 F Y  95 F Y  96 F Y  97

P E R S O N A L  S E R V IC E S

T R A V E L

C O N T R A C T U A L

S U P P L IE S

E Q U IP M E N T

L A N D & S T R U C T U R E S

G R A N T S ,C L A IM S

M IS C E L L A N E O U S

T O T A L  O P E R A T IN G 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

C A P IT A L

R E V E N U E

F U N D IN G : (T h o u sa n d s  o f  D o l la r s )

G E N E R A L  F U N D

F E D E R A L  F U N D S

O T H E R

T O T A L 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

P O S IT IO N S :

F U L L -T IM E

P A R T -T IM E

T E M P O R A R Y

E s tim a te  o f  C u r re n t  y e a r  im p a c t: N o n e

A N A L Y S IS : (A tta c h  a  s e p a ra te  p a g e  i f  n e c e s s a ry )

P re p a re d  b y : J a n e t  B u r le s o n P h o n e : 4 6 5 - 3 4 0 0

D iv is io n : L a n d  &  W a te r  M a n a g e m e n t D a t e : 3 0 -A p r-9 1

0
A p p ro v e d  b y  C o m m is s io n e r :  H a ro ld  H c in z e D a te : 3 0 -A D r-9 1

A g e n c y :  D e p a r tm e n t  o f  N a tu ra l  R e s o u rc e s

Distribution (by preparer) : Legislative Finance, legislative Sponsor, Requestor, OMB,
&  Impacted Agency(ics).

REV 10/90 page 1 of 1
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C S  F O R  H O U S E  B I L L  N O .  3 0 6  ( F I N A N C E )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S E V E N T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N

B Y  T H E  H O U S E  F I N A N C E  C O M M I T T E E

O f f e r e d :
R e f e r r e d :

S p o n s o r ( s ) :  R E P R E S E N T A T I V E S  G R U S S E N D O R F , N a v a r r e ,  J a c k o ,  M a c k ie ,  D a v id s o n ,  B o y e r ,  B ro w n , E llis ,  i
F in k e ls te in ,  G r u e n b e r g ,  K o p o n e n ,  K u b in a ,  M o y e r ,  U lm e r ,  B f f a v i s ,  D o n le y

I

I

A  B I L L  I

t
F O R  A N  A C T  E N T I T L E D

I

1  " A n  A c t  e s t a b l i s h i n g  a  M c N e i l  R i v e r  S t a t e  G a m e  R e f u g e  a n d  a l t e r i n g  t h e  M c N e i l  R i v e r

2  S t a t e  G a m e  S a n c t u a r y ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

3  B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

4  *  S e c t i o n  1 .  A S  1 6 . 2 0  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

5  S e c .  1 6 . 2 0 . 0 4 1 .  M C N E I L  R I V E R  S T A T E  G A M E  R E F U G E ,  ( a )  T h e  f o l l o w i n g  s t a t e -  |

6  o w n e d  l a n d  a n d  w a t e r ,  i n c l u d i n g  t h e  t i d e l a n d s  b u t  e x c l u s i v e  o f  m a r i n e  w a t e r  a n d  s u b m e r g e d  l a n d ,  i

7  l y i n g  w i t h i n  t h e  p a r c e l s  d e s c r i b e d  i n  t h i s  s u b s e c t i o n  i s  e s t a b l i s h e d  a s  t h e  M c N e i l  R i v e r  S t a t e  i

i

8  G a m e  R e f u g e :  I

9  T o w n s h i p  1 0  S o u t h ,  R a n g e  2 9  W e s t ,  S e w a r d  M e r i d i a n

1 0  S e c t i o n  1 9 :  S 1 / 2

1 1  S e c t i o n  2 0 :  S W 1 / 4

1 2  S e c t i o n  2 9 :  W l / 2

1 3  S e c t i o n s  3 0  -  3 1

1 4  T o w n s h i p  1 0  S o u t h ,  R a n g e  3 0  W e s t ,  S e w a r d  M e r i d i a n
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S e c t i o n  3 :  S W 1 / 4  

S e c t i o n  4 :  S E 1 / 4  

S e c t i o n s  1 0 - 1 1  

S e c t i o n s  1 4  -  1 6  

S e c t i o n  1 7 :  E l / 2  

S e c t i o n s  2 0  -  2 3  

S e c t i o n s  2 5  -  2 9  

S e c t i o n  3 0 :  S E 1 / 4  

S e c t i o n  3 1 :  N E 1 / 4 ,  S l / 2  

S e c t i o n s  3 2  -  3 6  

T o w n s h i p  1 1  S o u t h ,  R a n g e  2 9  W e s t ,  S e w a r d  M e r i d i a n  

S e c t i o n s  1 - 3 5

S e c t i o n  3 6 ,  e x c e p t  N o r d y k e  I s l a n d  a n d  i t s  t i d e l a n d s  

T o w n s h i p  1 1  S o u t h ,  R a n g e  3 0  W e s t ,  S e w a r d  M e r i d i a n  

S e c t i o n s  1  -  3 6  

T o w n s h i p  1 1  S o u t h ,  R a n g e  3 1  W e s t ,  S e w a r d  M e r i d i a n  

S e c t i o n s  1  -  3 6  

T o w n s h i p  1 1  S o u t h ,  R a n g e  3 2  W e s t ,  S e w a r d  M e r i d i a n  

S e c t i o n s  1 -  3 6 ,  e x c e p t  l a n d  w i t h i n  K a t m a i  N a t i o n a l  P a r k  a n d  P r e s e r v e  

T o w n s h i p  1 2  S o u t h ,  R a n g e  3 1  W e s t ,  S e w a r d  M e r i d i a n  

S e c t i o n s  1  -  3 6  

T o w n s h i p  1 2  S o u t h ,  R a n g e  3 2  W e s t ,  S e w a r d  M e r i d i a n

S e c t i o n s  1  -  3 6 ,  e x c e p t  l a n d  w i t h i n  K a t m a i  N a t i o n a l  P a r k  a n d  P r e s e r v e

T o w n s h i p  1 3  S o u t h ,  R a n g e  3 3  W e s t ,  S e w a r d  M e r i d i a n

S e c t i o n  1 ,  e x c e p t  l a n d  w i t h i n  K a t m a i  N a t i o n a l  P a r k  a n d  P r e s e r v e .

( b )  T h e  M c N e i l  R i v e r  S t a t e  G a m e  R e f u g e  i s  e s t a b l i s h e d  t o

( 1 )  p r o v i d e  p e r m a n e n t  p r o t e c t i o n  f o r  b r o w n  b e a r  a n d  o t h e r  f i s h  a n d  w i l d l i f e  

p o p u l a t i o n s  a n d  t h e i r  h a b i t a t s ,  s o  t h a t  t h e s e  r e s o u r c e s  m a y  b e  p r e s e r v e d  f o r  s c i e n t i f i c ,  a e s t h e t i c ,  

a n d  e d u c a t i o n a l  p u r p o s e s ;

( 2 )  m a n a g e  h u m a n  u s e  a n d  a c t i v i t i e s  i n  a  w a y  t h a t  i s  c o m p a t i b l e  w i t h  ( 1 )  o f  t h i s  

s u b s e c t i o n  a n d  t o  m a i n t a i n  a n d  e n h a n c e  t h e  u n i q u e  b e a r  v i e w i n g  o p p o r t u n i t i e s  i n  t h e  M c N e i l
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1  R i v e r  S t a t e  G a m e  S a n c t u a r y  e s t a b l i s h e d  u n d e r  A S  1 6 . 2 0 . 1 6 0 ;

I

2  ( 3 )  p r o v i d e  o p p o r t u n i t i e s  t h a t  a r e  c o m p a t i b l e  w i t h  ( 1 )  o f  t h i s  s u b s e c t i o n  f o r  j

i
3  w i l d l i f e  v i e w i n g ,  f i s h e r i e s  e n h a n c e m e n t ,  F i s h i n g ,  h u n t i n g ,  t r a p p i n g ,  a n d  m i n e r a l  e n t r y ,  f o r  i

4  t e m p o r a r y  s a f e  a n c h o r a g e ,  a n d  f o r  o t h e r  a c t i v i t i e s .  j
5  ( c )  T h e  B o a r d  o f  G a m e  s h a l l  d e t e r m i n e  w h e t h e r  h u n t i n g  o f  b r o w n  b e a r s  w i t h i n  t h e

6  M c N e i l  R i v e r  S t a t e  G a m e  R e f u g e  s h o u l d  b e  p r o h i b i t e d .

7  ( d )  T h e  d e p a r t m e n t  a n d  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s

8  ( 1 )  m a y  n o t  e n t e r  i n t o  s a l e s  o f  l a n d  o r  w a t e r  w i t h i n  t h e  M c N e i l  R i v e r  S t a t e  G a m e

9  R e f u g e ;

1 0  ( 2 )  m a y  e n t e r  i n t o  l e a s e s  w i t h i n  t h e  M c N e i l  R i v e r  S t a t e  G a m e  R e f u g e  i f  t h e

1 1  c o m m i s s i o n e r  f i n d s  t h a t  a c t i v i t y  c o n d u c t e d  u n d e r  t h e  l e a s e  i s  c o m p a t i b l e  w i t h  t h e  p u r p o s e s  f o r

1 2  w h i c h  t h e  r e f u g e  i s  e s t a b l i s h e d .

1 3  *  S e c .  2 .  A S  1 6 . 2 0 . 1 6 0  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

1 4  S e c .  1 6 . 2 0 . 1 6 0 .  M C N E I L  R I V E R  S T A T E  G A M E  S A N C T U A R Y .  T h e  f o l l o w i n g  s t a t e -  :

i

1 5  o w n e d  l a n d  a n d  w a t e r ,  i n c l u d i n g  t h e  t i d e l a n d s  b u t  e x c l u s i v e  o f  m a r i n e  w a t e r  a n d  s u b m e r g e d  l a n d ,  .

t

1 6  l y i n g  w i t h i n  t h e  p a r c e l s  d e s c r i b e d  i n  t h i s  s u b s e c t i o n  i s  e s t a b l i s h e d  a s  t h e  M c N e i l  R i v e r  S t a t e  j

1 7  G a m e  S a n c t u a r y :

1 8  T o w n s h i p  1 2  S o u t h ,  R a n g e  2 9  W e s t ,  S e w a r d  M e r i d i a n

1 9  S e c t i o n s  1  -  3 6

2 0  T o w n s h i p  1 2  S o u t h ,  R a n g e  3 0  W e s t ,  S e w a r d  M e r i d i a n

2 1  S e c t i o n s  1  -  3 6

2 2  T o w n s h i p  1 3  S o u t h ,  R a n g e  2 9  W e s t ,  S e w a r d  M e r i d i a n

2 3  S e c t i o n s  5 - 8
i

2 4  S e c t i o n s  1 7  -  2 0

2 5  S e c t i o n s  2 9  -  3 2

2 6  T o w n s h i p  1 3  S o u t h ,  R a n g e  3 0  W e s t ,  S e w a r d  M e r i d i a n

2 7  S e c t i o n s  1  -  3 6

2 8  T o w n s h i p  1 3  S o u t h ,  R a n g e  3 1  W e s t ,  S e w a r d  M e r i d i a n

■ 2 9  S e c t i o n s  1  -  3 6

3 0  T o w n s h i p  1 3  S o u t h ,  R a n g e  3 2  W e s t ,  S e w a r d  M e r i d i a n

i!

3 1  S e c t i o n s  1  -  3 6
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1  T o w n s h i p  1 4  S o u t h ,  R a n g e  3 2  W e s t ,  S e w a r d  M e r i d i a n

! 2  S e c d o n s  1  -  1 2

3  S e c t i o n s  1 5  -  2 2

4  S e c t i o n s  2 7  -  3 0 .

5  *  S e c .  3 .  A S  1 6 . 2 0 . 1 7 0  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

6  S e c .  1 6 . 2 0 . 1 7 0 .  P U R P O S E ;  R E G U L A T I O N S ,  ( a )  T h e  M c N e i l  R i v e r  S t a t e  G a m e  !

: i
7  S a n c t u a r y  i s  e s t a b l i s h e d  t o

8  ( 1 )  p r o v i d e  p e r m a n e n t  p r o t e c t i o n  f o r  b r o w n  b e a r  a n d  o t h e r  f i s h  a n d  w i l d l i f e  '

9  p o p u l a t i o n s  a n d  t h e i r  h a b i t a t s ,  s o  t h a t  t h e s e  r e s o u r c e s  m a y  b e  p r e s e r v e d  f o r  s c i e n t i f i c ,  a e s t h e t i c , i
1 0  a n d  e d u c a t i o n a l  p u r p o s e s ;

1 1  ( 2 )  m a n a g e  h u m a n  u s e  a n d  a c t i v i t i e s  i n  a  w a y  t h a t  i s  c o m p a t i b l e  w i t h  ( 1 )  o f  t h i s  |

1 i

1 2  s u b s e c t i o n  a n d  t o  m a i n t a i n  a n d  e n h a n c e  t h e  u n i q u e  b e a r  v i e w i n g  o p p o r t u n i t i e s  w i t h i n  t h e  I

i

1 3  s a n c t u a r y ;  a n d  j

1 4  ( 3 )  p r o v i d e  o p p o r t u n i t i e s  t h a t  a r e  c o m p a t i b l e  w i t h  ( 1 )  o f  t h i s  s u b s e c t i o n  f o r  |

1 5  w i l d l i f e  v i e w i n g ,  f i s h e r i e s  e n h a n c e m e n t ,  a n d  f i s h i n g ,  f o r  t e m p o r a r y  s a f e  a n c h o r a g e ,  a n d  f o r  o t h e r  ,

1 6  a c t i v i t i e s .

1 7  ( b )  H u n t i n g  a n d  t r a p p i n g  w i t h i n  t h e  M c N e i l  R i v e r  S t a t e  G a m e  S a n c t u a r y  a r e  p r o h i b i t e d .  ’

1 8  ( c )  T h e  d e p a r t m e n t  a n d  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s
j

1 9  ( 1 )  m a y  n o t  e n t e r  i n t o  s a l e s  o f  l a n d  o r  w a t e r  w i t h i n  t h e  M c N e i l  R i v e r  S t a t e  G a m e

2 0  S a n c t u a r y ;

2 1  ( 2 )  m a y  e n t e r  i n t o  l e a s e s  w i t h i n  t h e  M c N e i l  R i v e r  S t a t e  G a m e  S a n c t u a r y  i f  t h e

2 2  c o m m i s s i o n e r  f i n d s  t h a t  a c t i v i t y  c o n d u c t e d  u n d e r  t h e  l e a s e  i s  c o m p a t i b l e  w i t h  t h e  p u r p o s e s  f o r

2 3  w h i c h  t h e  s a n c t u a r y  i s  e s t a b l i s h e d .

2 4  ( d )  T h e  M c N e i l  R i v e r  S t a t e  G a m e  S a n c t u a r y  i s  c l o s e d  t o  m i n e r a l  e n t r y  u n d e r

2 5  A S  3 8 . 0 5 . 1 8 5  -  3 8 . 0 5 . 2 7 5 .

2 6  ( e )  T h e  b o a r d s  m a y  a d o p t  r e g u l a t i o n s  g o v e r n i n g  a c c e s s ,  e n t r y ,  d e v e l o p m e n t ,  c o n s t r u c t i o n ,

2 7  f i s h i n g ,  a n d  o t h e r  u s e s  a n d  a c t i v i t i e s  a f f e c t i n g  t h e  n a t u r a l  h a b i t a t ,  f i s h  a n d  w i l d l i f e ,  a n d  p u b l i c

2 8  u s e  o f  t h e  M c N e i l  R i v e r  S t a t e  G a m e  S a n c t u a r y .

: 2 9  *  S e c .  4 .  T h i s  A c t  t a k e s  e f f e c t  o n  t h e  d a t e  t h e  P a i n t  R i v e r  f i s h  l a d d e r  b e g i n s  o p e r a t i o n .  T h e

3 0  c o m m i s s i o n e r  o f  f i s h  a n d  g a m e  s h a l l  c e r t i f y  t o  t h e  r e v i s o r  o f  s t a t u t e s  t h e  d a t e  t h e  f i s h  l a d d e r  b e g i n s
• I
! l

3 1  o p e r a t i o n .
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r e p r e s e n t a t i v e  

B E N  G R U S S E N D O R F A l a s k a  §> tn tz  l e g i s l a t u r e
W H I L E  I N  J U N E A U  

P O .  B o x  V  
J U N E A U  A L A S K A  3 3 0 1 1

( 3 0 7 )  A G 5 - 3 0 2 A  
( 3 0 7 )  - 1 6 5 - 3 7 0 0

irlousc o f IRcprm ntatiusH
SPEAKER OF THE HOUSE 

M a y  4, 1 9 9 1

Rep. E i l e e n  M a c L e a n ,  C o - C h a i r  
Rep. M i k e  N a v a r r e ,  C o - C h a i r  
H o u s e  F i n a n c e  C o m m i t t e e

D e a r  Rep. M a c L e a n  a n d  Rep. N a v a r r e :

I h a v e  i n t r o d u c e d  H o u s e  B i l l  306, " A n  A c t  e s t a b l i s h i n g  a M c N e i l  
R i v e r  S t a t e  G a m e  R e f u g e  a n d  a l t e r i n g  t h e  M c N e i l  R i v e r  S t a t e  G a m e  
S a n c t u a r y ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e ,  w i t h  t h e  i n t e n t  of  
i n s u r i n g  t h a t  if a p r o p o s e d  $ 2 . 8  m i l l i o n  P a i n t  R i v e r  f i s h  l a d d e r  
is b u i l t ,  b e a r s  a t t r a c t e d  t h e r e  b y  m i g r a t i n g  s a l m o n  w i l l  n o t  b e  
a d v e r s e l y  a f f e c t e d  b y  i n c r e a s e d  h u m a n - b e a r  c o n t a c t .  P r o v i d i n g  
s a n c t u a r y  s t a t u s  t o  t h e  P a i n t  R i v e r  w i l l  g i v e  b e a r s  p r i o r i t y  s t a t u s  
a n d  p r o t e c t  them.

A t  t h i s  time, f i v e  e n v i r o n m e n t a l  g r o u p s  h a v e  s u e d  t h e  A r m y  C o r p s  
of E n g i n e e r s  t o  b l o c k  c o n s t r u c t i o n  o f  t h e  P a i n t  R i v e r  f i s h  l a d d e r  
u n t i l  a n  a p p r o p r i a t e  e n v i r o n m e n t a l  a s s e s s m e n t  is c o m p l e t e d .  O n e  
of  t h e  g r o u p s ,  F r i e n d s  of  M c N e i l  R i v e r ,  h a s  s t a t e d  t h a t  " e i t h e r  t h e  
l a n d  a r o u n d  P a i n t  R i v e r  is g i v e n  s o m e  s o r t  o f  s p e c i a l  s t a t u s  to  
c o n t r o l  h u m a n  a c c e s s  a n d  a c t i v i t i e s ,  o r  t h e  f i s h  d o n ' t  g o  u p  t h e
l a d d e r " . T h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  w a n t s  t h e  l a d d e r  a n d  I
w a n t  t h e  l a d d e r ,  so  as a r e s u l t  o f  a t t e m p t e d  c o m p r o m i s e  b e t w e e n  all 
c o n c e r n e d  g r o u p s  t o  a l l o w  t h e  l a d d e r  a n d  p r o t e c t  t h e  b e a r s ,  I h o p e  
t o  p a s s  t h i s  l e g i s l a t i o n .

T h e  R e s o u r c e s  C o m m i t t e e  S u b s t i t u t e  t o  H o u s e  B i l l  306, c o n t a i n s  
l a n g u a g e  c h a n g e s  i n t e n d e d  t o  c l a r i f y  i n t e n t  o f  t h e  b i l l  a n d  c e r t a i n  
c h a n g e s  r e s u l t i n g  f r o m  n e g o t i a t i o n s  w i t h  c o n c e r n e d  p a r t i e s .

T h e  n u m b e r i n g  o f  t h e  n e w  s e c t i o n  c r e a t i n g  t h e  M c N e i l  R i v e r  S t a t e  
G a m e  R e f u g e  a n d  t h e  n u m b e r i n g  o f  t h e  s e c t i o n  e x t e n d i n g  t h e
S a n c t u a r y  w a s  c h a n g e d  t o  a c c o m m o d a t e  t h e  D e p a r t m e n t  o f  F i s h  a n d
G a m e ' s  s e v e r a l  r e g u l a t i o n s  r e f e r r i n g  t o  e x i s t i n g  s a n c t u a r y  
s t a t u t e s ;  A S  1 6 . 2 0 . 1 7 0 .

L a n g u a g e  w a s  a d d e d  i n  S e c t i o n  1 (a) t o  c l a r i f y  t h e  e x c l u s i o n  o f  
m a r i n e  w a t e r  a n d  s u b m e r g e d  l a n d  f r o m  t h e  r e f u g e .

T h e  w o r d i n g  of  S e c t i o n  1 (b) (3) w a s  c h a n g e d  t o  c l a r i f y  t h e  i n t e n t  
o f  t h e  s e c t i o n .

1 3 2 1  H A L I B U T  P O I N T  R C ' A O  

S I T K A .  A L A S K A  3 9 0 3 L  

( 3 0 7 )  7 - 1 7 - 0 4 S 0

R U L E S  C Q . V A / l l T T E E  
L E G I S L A T I V E  C O U N C I L

O i S T R C T  3  
E L P N  C O V E  
P E L I C A N  

P O R T  A L E X A N D E R  
3ITK.A 

HENAKEE



Rep. M a c L e a n ,  Rep. N a v a r r e  
M a y  4, 1 9 9 1  
p a g e  t w o

S e c t i o n  1 (d) (2) a n d  1 (e) w a s  a d d e d  t o  f u r t h e r  c l a r i f y  t h e  i n t e n t  
o f  t h e  s e c t i o n .

S e c t i o n  1 (f) w a s  d e l e t e d  so as t o  n o t  c o n f l i c t  w i t h  e x i s t i n g  
s t a t u t e s  p e r t a i n i n g  to  t h e  F i s h  a n d  G a m e  C o m m i s s i o n e r ' s  r e g u l a t i o n  
a u t h o r i z a t i o n  in s t a t e  r e f u g e s .

L a n g u a g e  w a s  a d d e d  to  S e c t i o n  2 (a) c l a r i f y  t h e  e x c l u s i o n  o f  m a r i n e  
w a t e r  a n d  s u b m e r g e d  l a n d  f r o m  t h e  s a n c t u a r y .

T h e  w o r d i n g  o f  S e c t i o n  2 (b) (3) w a s  c h a n g e d  t o  c l a r i f y  t h e  i n t e n t  
o f  t h e  s e c t i o n .

S e c t i o n  2 (d) (2) a n d  2 (e) w a s  a d d e d  t o  f u r t h e r  c l a r i f y  t h e  i n t e n t  
o f  t h e  s e c t i o n .

T h e  e f f e c t i v e  d a t e  w a s  c h a n g e d  t o  a l l o w  t h e  e s t a b l i s h m e n t  o f  t h e  
r e f u g e  a n d  t h e  e x t e n s i o n  o f  t h e  s a n c t u a r y  u p o n  o p e r a t i o n  o f  t h e  
f i s h  l a d d e r .

T h i s  b i l l  m u s t  b e  p a s s e d  t o  g i v e  p r o m i s e  t o  c o n c e r n e d  g r o u p s  t h a t  
t h e  b e a r s  w i l l  b e  p r o t e c t e d  i n  t h e  P a i n t  R i v e r  area, a n d  h o p e f u l l y  
a l l o w  f i s h e r i e s  e n h a n c e m e n t  w i t h i n  t h e  P a i n t  R i v e r  f o r  t h e  s t o c k i n g  
o f  f i v e  s a l m o n  s p e c i e s  f o r  c o m m e r c i a l  f i s h i n g .  I h o p e  y o u  s u p p o r t  
m y  e f f o r t s  t o  p a s s  t h i s  bill.

R e s p e c t f u l l y  y o u r s ,

O —  ^ — — M )
Rep. B e n  G r u s s e n d o r f  
S p e a k e r  o f  t h e  H o u s e



H O T B P t i

A l a s k a  S t a t e  L e g i s l a t u r e

Speaker of the House of Representatives
O ff ic ia l Bu j I im m

P .O . Boa V 
S ta l l C a p ito l 

Juneau, U « j lu  99811 
(907 ) 465-1720

M E M O R A N D U M

T O :  R E P .  B E N  G R U S S E N D O R F

F R O M :  F A L E E N E ^ t E L E ,  S T A F F

D A T E :  A P R I L  2 5 ,  1 9 9 1

R E :  M C N E I L  R I V E R  S T A T E  G A M E  S A N C T U A R Y / R E F U G E

B e l o w  a r e  a c r e a g e  e s t i m a t e s  f o r  e x i s t i n g  l a n d  w i t h i n  t h e  M c N e i l  
R i v e r  S t a t e  G a m e  S a n c t u a r y ,  p r o p o s e d  e x p a n s i o n  o f  t h e  s a n c t u a r y  a n d  
p r o p o s e d  M c N e i l  R i v e r  S t a t e  G a m e  R e f u g e .  E s t i m a t e s  p r o v i d e d  b y  
J o h n  W e s t l u n d  o f  A D F & G ' s  W i l d l i f e  C o n s e r v a t i o n  o f f i c e  i n  A n c h o r a g e .

N e w  n o r t h e r n  e x t e n s i o n :  
N e w  s o u t h e r n  e x t e n s i o n :

T o t a l  e x t e n s i o n :

O r i g i n a l  M c N e i l  S a n c t u a r y :

8 , 6 4 0  a c r e s  
2 0 . 4 8 0

2 9 , 1 2 0

8 3  . 8 0 0

T o t a l  S a n c t u a r y  a c r e a g e :  1 1 2 , 9 2 0

T o t a l  R e f u g e  a c r e a g e : 1 3 1 , 8 4 0

T O T A L  N E W  A C R E A G E  I N  B O T H  S A N C T U A R Y  A N D  R E F U G E  =  1 6 0 . 9 6 0

E s t i m a t e s  b a s e d  o n  #  o f  s e c t i o n s  m u l t i p l i e d  b y  6 4 0 .

N o r t h e r n  S a n c t u a r y  s e c t i o n s :  1 3 . 5
S o u t h e r n  S a n c t u a r y  s e c t i o n s :  3 2
R e f u g e  s e c t i o n s :  2 0 6
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W L KENAI PENINSULA BOROUGH
144 N. B I N K L E Y  • S O L D O T N A .  A L A S K A  99669 

P H O N E  (907) 262-4441

D O N  G I L M A
M A Y O R

April 30, 1991

Rep. Ben Grussendorf 
Alaska State Legislature 
Pouch V
Juneau, AK 99811

Dear Rep jorf:

I am writing in support of HB 306 and your efforts in finding an 
amicable solution to the current dilemma surrounding the Paint 
River fishery enhancement project and the protection of the brown 
bear and other fish and wildlife populations and habitats in the 
McNeil River area.

It is my understanding that a lawsuit has been filed against the U.S. 
Corps of Engineers over the Paint River project by a number of 
organizations who are interested in preserving the integrity of the 
McNeil River brown bear habitat, it is also my understanding that 
this pending lawsuit could potentially have a detrimental effect on 
the federal funding allocated to this project.

Both the development of the Paint River project and the protection 
of the wildlife in the McNeil River area are important to the well 
being of this region of the State. While the Borough Assembly has 
not had the opportunity to take a position on this issue, I believe I 
can speak for both the administration and the Assembly in saying we 
strongly support your efforts in finding a solution so that the Paint 
River fishery enhancement project may proceed, while at the same 
time protecting the fish and wildlife in the McNeil River area.

Sincerely,

Don Gilman, 
Borough Mayor
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K E N A I  P E N I N S U L A  B O R O U G H  
E C O N O M I C  D E V E L O P M E N T  D I S T R I C T ,  I N C .

R E S O L U T I O N  9 1 - 7

A  R E S O L U T I O N  S U P P O R T I N G  T H E  C O N S T R U C T I O N  O F  T H E  P A I N T  R I V E R  
p x c u a n i c c  p m h u m o b m b h u i  n n n .T r c r v n  x w m  f t t J D P O R T  F O R  H B  3 0 6  HA N  A C T  
E S T A B L I S H I N G  A  M c N E I L  R I V E R  S T A T E  G A M E  R E F U G E  A N D  A L T E R I N G  T H E  
M C N E I L  R I V E R  S T A T E  G A M E  S A N C T U A R Y  A N D  P R O V I D I N G  F O R  A N  E F F E C T I V E  
D A T E . "

W H E R E A S ,  n i n e t y - n i n e  p e r c e n t  o f  L o w e r  C o o k  I n l e t  c o j n m e r o i a ]  
s a l m o n  p e r m i t s  a r e  h e l d  b y  A l a s k a n s ,  o f  w h i c h  n i n e t y -  t h r e e  
p e r c e n t  o r e  r e s i d e n t s  o f  t h e  X e n a i  P e n i n s u l a ;  a n d

W H E R E A S ,  c o m m e r c i a l  f i s h i n g  i s  a  m a j o r  i n d u s t r i a l  a c t i v i t y  
s u s t a i n i n g  t h e  e c o n o m y  a n d  l a b o r  f o r c e  o f  t h e  K e n a i  p e n i n s u l a ;  
a n d

W H E R E A S ,  t h e  P a i n t  R i v e r  F i s h e r i e s  E n h a n c e m e n t  P r o j e c t  ( w h i c h ,  
w i l l  s t o c k  a l l  f i v e  s p e c i e s  o f  s a l m o n  n a t i v e  t o  A l a s k a )  w o u l d  b e  
a n  a c c e s s i b l e  f i s h e r y  f o r  t h e  K e n a i  P e n i n s u l a ' s  c o m m e r c i a l  f l e e t ;  
a n d

W H E R E A S ,  t h e  f i s h  l a d d e r  w i l l  e n a b l e  t h e  P a i n t  R i v e r  s y s t e m  t o  
p r o d u c e  m o r e  t h a t  1 . 7  m i l l i o n  s a l m o n  a n n u a l l y ,  a d d i n g  a  p r o j e c t e d  
a n n u a l  c o m m e r c i a l  f i s h  h a r v e s t  a n d  p r o c e s s i n g  v a l u e  i n  t h e  L o w e r  
C o o k  I n l e t  o f  $ 1 1  m i l l i o n  a n d  a d d i n g  n e w  j o b s  t o  t h e  r e g i o n a l  
e c o n o m y ;  a n d

W H E R E A S ,  $ 1 . 6  m i l l i o n  h a s  b e e n  a p p r o p r i a t e d  b y  t h e  S t a t e  o f  
A l a s k a  a n d  $ 1  m i l l i o n  c o m m i t t e d  b y  t h e  U . S .  E c o n o m i c  D e v e l o p m e n t  
A d m i n i s t r a t i o n  f o r  c o n s t r u c t i o n  o f  t h e  f i s h  l a d d e r ;  a n d

i
W H E R E A S ,  c o n c e r n s  h a v e  b e e n  e x p r e s s e d  f o r  p r o t e c t i n g  b e a r  
p o p u l a t i o n  a t  M c N e i l  R i v e r ;  a n d

W H E R E A S /  R e p r e s e n t a t i v e  B e n  G r u s s e n d o r f  h a s  i n t r o d u c e d  H B  3 0 6  
w h i c h  e x p a n d s  t h e  b o u n d a r i e s  o f  t h e  M c N e i l  R i v e r  S t a t e  G a m e  
f i a n n h w r p  * n d  a R t a h H s h e n  a  M c N e i l  R i v e r  S t a t e  G a m e  R e f u c r e .

N O W ,  T H E R E F O R E ,  B E  I T  R E S O L V E D  B Y  T H E  E X E C U T I V E  C O M M I T T E E  O F  T H E  
K E N A I  P E N I N S U L A  B O R O U G H  E C O N O M IC  D E V E L O P M E N T  D I S T R I C T ,  I N C l  T H A T

S e c t i o n  1 ;  T h e  A l a s k a  S t a t e  L e g i s l a t u r e  e n a c t  H B  3 0 6  t o  p r o v i d e  
e x p a n s i o n  o f  t h e  M c N e i l  R i v e r  S t a t e  G a m e  S a n c t u a r y  a n d  
e s t a b l i s h m e n t  o f  a  M c N e i l  R i v e r  S t a t e  G a m e  R e f u g e  w h i c h  w i l l  • 
a d d r e s s  t h e  p r o t e c t i o n  o f  t h e  b e a r  p o p u l a t i o n  a t  M c N e i l  R i v e r .
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S e c t i o n  2 ;  T h i s  r e s o l u t i o n  s h a l l  t a k e  s h a l l  t a k e  e f f e c t  
i m m e d i a t e l y  u p o n  i t s  a d o p t i o n .

A P P R O V E D  B Y  T H E  E X E C U T I V E  C O M M I T T E E  O F  T H E  K E N A I  P E N I N S U L A  
B O R O U G H  E C O N O M I C  D E V E L O P M E N T  D I S T R I C T ,  I N C . ,  T H I S  U ™  D A Y  
O F  m * . y  ,  1 9 9 1 .

es A. Elson, Chairman Attest;



M c N e i l  R i v e r  P r o p o s a l s  

A p r i l  1 9 9 1
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S t a t e  d e c i d e s  

n o t  t o  c h a n g e  

l a d d e r  p l a n s
Bears may run into humans at Paint River salmon runs
By DAVID HULEN
Daily News reporter

T h e  c o n t r o v e r s i a l  f i s h  l a d d e r  o n  t h e  P a i n t  
R i v e r  j u s t  o u t s i d e  t h e  M c N e i l  R i v e r  b e a r  
s a n c t u a r y  w i l l  a p p a r e n t l y  b e  b u i l t  o n  s c h e d ­
u l e  t h i s  s u m m e r  w i t h o u t  n e w  r e s t r i c t i o n s  o n  
h u m a n  a c t i v i t y  a r o u n d  i t ,  s t a t e  w i l d l i f e  
a u t h o r i t i e s  s a i d  F r i d a y .

T h e  $3  m i l l i o n  s t r u c t u r e  i s  t o  b e  b u i l t  
n e a r  t h e  m o u t h  o f  t h e  P a i n t  R i v e r ,  j u s t  t h r e e  
m i l e s  f r o m  t h e  m u c h - p h o t o g r a p h e d  f a l l s  o n  
t h e  M c N e i l  w h e r e  d o z e n s  o f  b r o w n  b e a r s  
g a t h e r  e a c h  s u m m e r  t o  g o r g e  o n  s a l m o n .

T h e  i d e a  o f  t h e  l a d d e r ,  o n  t h e  w e s t  s i d e  o f  
C o o k  I n l e t  a c r o s s  f r o m  H o m e r ,  i s  t o  e n a b l e  
s a l m o n  t o  s w i m  a r o u n d  a  3 5 - f o o t  w a t e r f a l l  
a n d  s p a w n  i n  t h e  s y s t e m ,  c r e a t i n g  a  new - 
m a j o r  c o m m e r c i a l  s a l m o n  r u n .

B u t  s o m e  c o n s e r v a t i o n i s t s  t h i n k  a  l a r g e  
n e w  s a l m o n  r u n  s o  c l o s e  t o  M c N e i l  c o u l d  
t h r e a t e n  t h e  b e a r s  t h a t  g a t h e r  t h e r e  — a n d  
t h e  c h a n c e  f o r  p e o p l e  t o  w a t c h  s o  m a n y  o f  
t h e m  — b y  d r a w i n g  t h e m  o u c  o f  t h e  s a n c t u ­
a r y  a n d  o n  t o  s t a t e  l a n d  a l o n g  t h e  P a i n t ,  
w h e r e  b e a r  h u n t i n g  a n d  s p o r t  f i s h i n g  a r e  
a l l o w e d .  F i s h  l a d d e r  o p p o n e n t s  t h i n k  t h e  
a m o u n t  o f  h u m a n  c o n t a c t  w i t h  b e a r s  c o u l d  
i n c r e a s e ,  e n d a n g e r i n g  b o t h  b e a r s  a n d  p e o ­
p le .

O f f i c i a l s  i n  t h e  D e p a r t m e n t  o f  F i s h  a n d  
G a m e  h a v e  b e e n  d i s c u s s i n g  t h e  i d e a  in  
r e c e n t  w e e k s  o f  p r e s s i n g  f o r  l e g i s l a t i o n  to  
i m p o s e  l a n d - u s e  r e s t r i c t i o n s  o n  t h e  a r e a  
a r o u n d  P a i n t  R i v e r .  O n e  i d e a  w a s  t o  p r e s s  
l e g i s l a t o r s  t o  e x t e n d  t h e  M c N e i l  R i v e r  s a n c ­
t u a r y  n o r t h  t o  c o v e r  t h e  P a i n t  R i v e r  s y s t e m ,  
a l o n g  w i t h  r e s t r i c t i o n s  o f  h u n t i n g ,  f i s h i n g  
a n d  o t h e r  h u m a n  a c t i v i t y .
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s t a y  a w a y  b e c a u s e  t h e y  k n o w  th e  g o v e r n m e n t  w  
a l m o s t  s e n d  t h e m  to  t h e  e l e c t r i c  c h a i r  f o r  h u n t i r  
in  t h e  s a n c t u a r y , "  D e N e u t  s a i d .  " I  k n o w  th e  m e  
t a l i t y  o f  a  lo t  o f  g u i d e s  a n d  t h e y  c a n ' t  w a i t  f o r  th ; 
l a d d e r  to  g o  i n . "

G r u s s e n d o r f ,  D - S i tk a ,  s a i d  h e  d e c i d e d  to  p r o p o ;  
l e g i s l a t i o n  t o  i n c l u d e  P a i n t  R i v e r  in  th e  M c N e  
S a n c t u a r y  to  g i v e  b e a r s  p r i o r i t y  s t a t u s  a n d  p r o t e  

th e m .

T h e  s t a t e  w a n t s  t h e  f i s h  l a d d e r  b u i l t  b u t  d o e s  n 
w a n t  to  s e e  b e a r s  a n  e a s y  t a r g e t  to  h u n t e r s .

F r i e n d s  o f  M c N e i l  R i v e r  s a i d  t h e  l a d d e r  w o u  
c r e a t e  a  m o t h e r  l o d e  o f  s a l m o n  a t  P a i n t  R i v e r  a j 
d i v e r t  o l d e r  a n d  y o u n g e r  b e a r s  u n a b le  to  c o m p e  
a t  M c N e i l  R i v e r  to  t h e  P a i n t  R i v e r  w h e r e  b e a  
c u r r e n t l y  d o  n o t  c o n g r e g a t e .

" B e a r s  a r e  n o t  s t u p i d .  T h e y  t a k e  t h e  e a s y  w a y  
o r  o u t , "  G r u s s e n d o r f  s a i d .  " T h e  P a i n t  R i v e r  c o u

R i v e r
C o n t in u e d  f r o m  p a g e  B1

s i g n e d  to  c r e a t e  a n o t h e r  b r e e d i n g  g r o u n d  f o r  
s a l m o n  b y  g iv in g  t h e m  a  w a y  to  n e g o t i a t e  t h e  35- 
fo o t  h ig h  P a i n t  R i v e r  F a l l s .

H u n t in g  g u i d e  M ik e  D e N e u t  p r e d i c t s  a  b e a r  
m a s s a c r e  u n l e s s  t h e  P a i n t  R i v e r  a r e a  b e c o m e s  
p a r t  o f  th e  M c N e i l  R i v e r  s a n c t u a r y .

D e N e u t ,  w h o  h a s  20 y e a r s  g u id in g  e x p e r i e n c e  in  
t h e  n e a r b y  I l ia r r m a  d r a i n a g e  a r e a ,  s a i d  a n y  d e s i g ­
n a t i o n  o t h e r  t h a n  s a n c t u a r y  s t a t u s  w o u ld  a l l o w  
h u n t e r s  to  k ill  b e a r s  a t  P a i n t  R iv e r .

“ I f  y o u  i n c l u d e  i t  a s  p a r t  o f  M c N e i l ,  g u i d e s  w ill

b e c o m e  a n o t h e r  p l a c e  w h e r e  p e o p le  g o  to  lo o k  a t  
b e a r s .  W h e n  p e o p le  t h in k  o f  A l a s k a  th e y  th in k  o f  
t h a t  m a g n i f i c e n t  a n i m a l .  A la s k a  w o u l d n 't  b e  
A la s k a  w i th o u t  t h a t  b r o w n  b e a r . ”

T o n y  a n d  K a t h y  D a w s o n  w i t h  F r i e n d s  o f  M c N e i l  
R i v e r  h a v e  b e e n  f i g h t i n g  t h e  l a d d e r  b u t  u n d e r s t a n d  
p o l i t i c a l  r e a l i t i e s  w il l  d e m a n d  th e  l a d d e r  b e  b u i l t .  
T h e y  s a i d  t h e y  a r e  p l e a s e d  to  s e e  l e g i s l a t i o n  i s  
b e in g  p u t  f o r t h  to  i n c l u d e  t h e  P a i n t  R i v e r  a s  p a r t  o f  
M c N e i l  R i v e r  S a n c t u a r y .  T h e y  a d d e d  t h e y  h o p e  t h e  
P a i n t  R i v e r  g e t s  s a n c t u a r y  s t a t u s  b e f o r e  i t ’s  to o  
l a t e .

T o n y  D a w s o n  s a i d  t h e  l a d d e r  m a y  n o t  b e  c o m ­
p le t e d  in  t i m e  f o r  s a l m o n  to  m a k e  a  r u n  u p  th e  
P a i n t  R i v e r  t h i s  s u m m e r  b u t  i t  w ill  b e  b y  n e x t  s u m ­
m e r .

I f  a  c o u p le  o f  s e a s o n s  p a s s  w i t h o u t  t h e  P a i n t  
R i v e r  r e c e iv i n g  s a n c t u a r y  s t a t u s ,  t h e n  th e  M c N e i l

R i v e r  b e a r s  c o u ld  e n d  u p  o n  t h e  w r o n g  e n d  o f  a  
g u n ,  D a w s o n  s a i d .

" W h a t  s h o u ld  h a v e  b e e n  d o n e  is  g iv e  th is  a r e a  
s a n c t u a r y  s t a t u s  b e f o r e  t h e  l a d d e r  is  b u i l t , "  h e  
s a i d .  " T h e  o t h e r  p o i n t  i s  t h e r e  a r e  a  lo t  o f  p e o p le  
t a p p i n g  t h e i r  p e n c i l s  a n d  s h a k i n g  t h e i r  h e a d s  t h a t  
s i x  w e e k s  a g o  w e r e n ' t  d o in g  a n y t h i n g . "

T o m  W a lk e r ,  a  C o o k  I n l e t  A q u a c u l t u r e  p l a n n e r ,  
s a i d  h i s  g r o u p  h a s  n o  p r o b l e m  w i th  n a m in g  th e  
P a i n t  R i v e r  p a r t  o f  M c N e i l  S a n c t u a r y .

H e  s a i d  h e  h o p e s  l a n g u a g e  in  t h e  b i ll  a l lo w s  fo r  
l i m i t e d  a c t i v i t y  o n  t h e  P a i n t  R i v e r  s o  C o o k  I n le t  
A q u a c u l t u r e  c a n  c h e c k  o n  w h a t  h a p p e n s  to  th e  
s a l m o n  m i g r a t i n g  u p  t h e  P a i n t  R i v e r .

" O u r  a r e a  o f  i n t e r e s t  i s  t h e  s a l m o n , "  W a lk e r  
s a i d .  “ I  w o u ld n ’t  h a z a r d  a  r e c o m m e n d a t i o n  a s  to  
w h a t  is  g o o d  o r  b a d  f o r  b e a r s . "
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S i n c e  b e in g  a s s i g n e d  to  M c N e i l  R i v e r  S t a t e  G a m e  
S a n c t u a r y  in  1976, L a r r y  A i im i l le r  h a s  b e c o m e  th e  
w o r l d ’s  l e a d i n g  e x p e r t  o n  M c N e i l ’s  a n n u a l  
g a t h e r i n g  o f  b r o w n  b e a r s .  S o m e  c o l l e a g u e s  w i th in  

t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  s a y  th e  4 6 -y e a r -o ld  s t a t e  
w i ld l i f e  t e c h n i c i a n  u n d e r s t a n d s  Ursus arctos  b e t t e r  t h a n  
a n y o n e ,  a n y w h e r e .

T h r o u g h  h i s  c lo s e  
c o n t a c t  w i th  M c N e i l ’s  
b e a r s ,  A u m i l l e r h a s  
d e v e lo p e d  t i e s  w i t h  t h e  
a n i m a l s  t h a t  m o s t  
p e o p le  m ig h t  c o n s i d e r  a  
l i t t l e  s t r a n g e .  H e 's  
l e a r n e d  to  d i s t i n g u i s h  
in d iv id u a l  a n i m a l s  a n d ,  
if  a s k e d ,  w ill  d i s c u s s  
t h e i r  d i f f e r e n t  
p e r s o n a l i t i e s  a n d  
b e h a v i o r a l  t r a i t s .  H e ’s  e v e n  n a m e d  m a n y  o f  t h e  r e g u l a r s  w h o  
f is h  f o r  s a l m o n  a t  M c N e i l  F a l l s  y e a r  a f t e r  y e a r .  T h e r e ’s  
T e d d y .  C h a s e r .  W e i r d .  A n d  F I  a s h m a n ,  G r o u c h o  a n d  M e lo d y .  
J u s t  to  n a m e  a  f e w .

I n  a  s e n s e ,  t h e  b e a r s  h a v e  b e c o m e  A u m i l l e r ’s  f a m i ly .  H is  
c o n c e r n  f o r  t h e m ,  b o t h  c o l l e c t i v e l y  a n d  in d iv id u a l ly ,  is  c l e a r .

I t ’s  e q u a l l y  c l e a r  t h a t  t h e  s a n c t u a r y  a n d  i t s  s u m m e r t i m e  
r e s i d e n t s  h a v e  h e l p e d  to  s h a p e  A u m i l l e r ’s  l i f e  o v e r  t h e  p a s t  
15 y e a r s .  H e , in  t u r n ,  h a s  h e lp e d  t h o u s a n d s  o f  s a n c t u a r y  
v i s i t o r s  s e e  f i r s t - h a n d  t h a t  b e a r s  a r e  n o t  t h e  b lo o d th i r s t y ,  
u n p r e d i c t a b l e  k i l l e r s  t h a t  t h e y ’r e  o f t e n  m a d e  o u t  to  b e ,  w h i le  
d e m o n s t r a t i n g  t h a t  h u m a n s  a n d  b e a r s  c a n  i n d e e d  p e a c e f u l l y  
c o - e x i s t  “ if  y o u  d o  t h e  r i g h t  t h i n g s . ”

A u m i l l e r ’s  u n i q u e  c o n n e c t i o n  w i th  M c N e i l ’s  b e a r s  
n a t u r a l l y  m a k e s  h i m  s e n s i t i v e  to  a n y t h i n g  t h a t  m ig h t  
j e o p a r d i z e  t h e  s a n c t u a r y ’s  v a lu e s .  L o n g  b e f o r e  a n y o n e  e l s e ,  
h e  r e c o g n i z e d  t h a t  a  p r o p o s e d  f i s h e r i e s - d e v e l o p m e n t  p r o j e c t  
a t  n e a r b y  P a i n t  R i v e r  w o u ld  i n e v i t a b l y  a f f e c t  t h e  s a n c t u a r y  
a n d  p o s s ib ly  d o  i t  s i g n i f i c a n t  h a r m .  H e  e x p r e s s e d  h i s  
c o n c e r n s .

F o r  y e a r s ,  n o  o n e  l i s t e n e d .  O r  a t  l e a s t  n o  o n e  in  a  p o s i t io n  
o f  a u t h o r i t y  a c t e d  o n  h i s  c o n c e r n s .

S o m e t i m e  w i t h in  t h e  p a s t  y e a r ,  t h in g s  b e g a n  to  c h a n g e .  
D r a m a t i c a l l y .  A s  r e p o r t e d  b y  t h e  m e d i a ,  n e a r l y  e v e r y o n e  in
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