
L e g .  F i n a n c e - H o u s e  & S e n a t e  F i n a n c e  C om te  F i l e s  (1991-1992) 753 w



" O il C a p ita l o ff / lla ik a S '

210 Fidalgo Avenue 
Kenai, Alaska 99611
TELEPHONE 283-7535 

FAX 907-283-3014

C I T Y  O F  K E N A I

Representative Bill Hudson, Chairman

House Oil and Gas Committee

State of Alaska

P.O. Box V

Juneau, AK 99811

R E : LIMITS FOR OIL CLEAN-UP
CONTRACTORS

The City Council of the City of Kenai, at their meeting of 

April 3, 1991 unanimously stated their support of House Bill 196. 

The bill, as you are aware, is designed to afford limited 

immunity from lawsuits to citizenry groups responding to oil 

spills caused by another, unless the responder acts with gross 

negligence or willful misconduct, or causes personal injury or 

wrongful death.

These groups consist of spill response contractors, countless 

fishermen, subcontractors, and other part-time professionals and 

specialists who must be prepared, on an emergency basis, to act 

swiftly and unhesitantly in the face of adverse circumstances and 

often with far less than complete information.

Exposure to unlimited liability in the course of response 

activities may deter responders from performing clean-up 

activities on behalf of the person or persons actually 

responsible for the spill.

The City Council of the City of Kenai supports House Bill 196 and 

encourages the Alaska State Legislature to pass this legislation. 

Where limitations on immunity are granted to responders, it is
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important that victims be fully protected and compensated for 

damages. The party responsible for the spill in the first 

instance should be liable for any damages caused by the 
responders' simple negligence.

Again, the City Council of the City of Kenai supports this 
legislation.

Sincerely,

CITY OF KENAI

/36hn/p\ Williams 
Maydr
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I n t r o d u c e d  by: B r o w n

KENAI PENINSULA CAUCUS

RESOLUTION NO. 91-5

A RESOLUTION OF THE KENAI PENINSULA CAUCUS CONCERNING "OIL SPILL 

RESPONDER'S LIMITED IMMUNITY."

WHEREAS, it is in the interest of the citizens of the State of 

Alaska and the Kenai Peninsula Borough to ensure that qualified, 

highly trained oil spill response organizations are in place and 

ready to respond to all spills; and,

WHEREAS, the success of a spill response organization depends 

upon spill response contractors as well as countless fishermen, 

subcontractors, and other part-time professionals and specialists 

who must be prepared on an emergency basis to act swiftly and 

unhesitantly in the face of adverse circumstances and often with 

far less than complete information; and,

WHEREAS, these responders will be deterred from performing clean­

up activities on behalf of the person or persons actually 

responsible for the spill if they are unduly exposed to unlimited 

liability in the course of their response activities.

NOW, THEREFORE BE 11} RESOLVED by the Kenai Peninsula Caucus that 

the spill response contractors, including fishermen, 

subcontractors and part-time professionals and specialists, who 

perform in response to an oil spill to be best of their abilities 

and following the directions of recognized state and federal 

authorities, should be afforded limited immunity from lawsuits 

arising as a consequence of their response activities; and,

BE IT FURTHER RESOLVED, that the Kenai Peninsula Caucus supports 

and encourages Alaska State legislation which grants any person 

who responds to an oil spill, caused by another, immunity from 

liability from all costs and damages except in cases where the 

responder acts with gross negligence or willful misconduct, or 

causes personal injury or wrongful death; and,

FURTHER BE IT RESOLVED, where limitations on immunity are granted 

to responders, it is important that victims be fully protected 

and compensated for damages, and the party responsible for the 

spill in the first instance shall be liable for any damages 

caused by responder's simple negligence.
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COPIES of this Resolution shall be transmitted to the Honorable 

Walter Hickel, Governor of the State of Alaska; and members of 
the Alaska House and Senate Resource Committees and Special 
Committees on Oil and Gas.

PASSED BY THE KENAI PENINSULA CA this 22nd day of March,
1991

Ja rown, President

(3/8/91)
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In troduced  by: Brown, Superman 
Date: A p r i l  16, 1991
A c t io n :  ADOPTED 
Vote: UNANIMOUS

KENAI PENINSULA BOROUGH 

RESOLUTION 91-37 (SUBSTITUTE)

A RESOLUTION SUPPORTING TESORO ALASKA

WHEREAS, tha  con tin u ed  o p e ra t io n  o f the  Tesoro  R e f in e ry  i s  
be ing  th rea tened  by an un reasonab le  demand by A lye ska  management; 
and

WHEREAS, A lyeska  i s  demanding Tesoro  to  secu re  a b i l l i o n  
d o l la r s  in su rance  bond; and

WHEREAS, Tesoro A la sk a  has in  good f a i t h  attem pted t o  secure  
t h is  boi.d; and

WHEREAS, Tesoro A la sk a  can p ro v id e  a b i l l i o n  d o l la r s  o f  P and 
I in su ran ce  and A lyeska  re je c te d  t h i s  o f f e r ;  and

WHEREAS, Tesoro A la sk a  c o n t r ib u te s  s u b s t a n t ia l ly  to  th e  ta x  
base o f  the  Kena i P e n in su la  Borough:

NOW THEREFORE, BE IT  RESOLVED BY THE ASSEMBLY OF THE KENAI 
PENINSULA BOROUGH:

S ectio n  1: That th e  K ena i P e n in su la  Borough Assem bly urges
the  A la ska  S ta te  L e g is la tu r e  t o  in te rv e n e  on T e so ro 's  b e h a lf  and 
re s o lv e  t h is  s it u a t io n .

S ec tio n  2: That c o p ie s  o f  t h i s  r e s o lu t io n  be d is t r ib u t e d  to
Governor W a lter K ic k e l,  th e  A la sk a  S ta te  L e g is la tu re ,  Tesoro  A la ska  
and A lyeska .

OPTED BY THE ^ EMBLY OF THE KENAI PENINSULA BOROUGH ON THIS
u . U- , 1991,

P re s id e n t

ATTEST:

A c t in g  B orough C le rk
Kena i P e n in su la  Borough 
R e so lu t io n  91-37 (Sub 
Page 1 o f  1 Pages
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MSRC#
Marine Spill Response Corporation 

G. Stephen Duca 
Vice President
Readiness and External Affairs

M a r c h  2 5 , 1991

R e p r e s e n t a t i v e  B i l l  H u d s o n  
C h a i r m a n
H o u s e  S p e c i a l  C o m m i t t e e  o n  O i l  a n d  G a s  
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  
P . O .  B o x  V  
S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  M r .  C h a i r m a n :

I n  y o u r  l e t t e r  o f  M a r c h  6 ,1 9 9 1  a d d r e s s e d  t o  o u r  G e n e r a l  C o u n s e l  M r .  
J o s e p h  E .  L e e s ,  y o u  a s k e d  f o r  c o m m e n t s  o n  H B  1 9 6 . W e  h a v e  c a r e f u l l y  r e v i e w e d  
t h e  b i l l .  S e c t i o n s  1 , 2 , 3  m d  S e c .  5 , ( 4 6 .0 3 .8 2 5 )  a r e  o f  p a r t i c u l a r  i n t e r e s t  t o  M S R C .  
I n  g e n e r a l ,  M S R C  s u p p o r t s  s t a t e  l e g i s l a t i o n  t h a t  enacts a  l i m i t e d  i m m u n i t y  f o r  a h  
o i l  s p i l l  r e s p o n d e r s  as p r o t e c t i v e  a s  t h e  p r o v i s i o n  f o u n d  i n  P L  1 0 1 - 3 8 0 . I t  a p p e a r s  
t h a t  t h e  i n t e n t i o n  o f  H B  N o .  196  i s  t o  a c c o m p l i s h  t h i s  a n d  t h e r e f o r e  o u r  c o m m e n t s  
a r e  i n t e n d e d  t o  h e l p  b r i n g  a b o u t  t h i s  e n d .  F o r  y o u r  c o n v e n i e n c e  I  a m  e n c l o s i n g  
m o d e l  l e g i s l a t i o n  o n  r e s p o n d e r  i m m u n i t y  t h a t  M S R C  h a s  p r e p a r e d  t o  a s s is t s  s t a t e s  
a s  t h e y  c o n s i d e r  t h i s  l e g i s l a t i v e  i s s u e .

T h e  l a n g u a g e  o f  H . B  196  c o n c e r n s  i t s e l f  w i t h  “ r e s p o n s e  a c t i o n  
c o n t r a c t o r s ” ,  a  d e f i n e d  t e r m  i n  t h e  p r o p o s e d  l e g i s l a t i o n .  M S R C  f e e l s  t h a t  l i m i t i n g  
i m m u n i t y  t o  t h i s  c a t e g o r y  o f  r e s p o n d e r s  i s  n o t  i n  c o n s o n a n c e  w i t h  t h e  i n t e n t  o f  t h e  
l e g i s l a t i o n ;  A s  n o t e d  i n  d i e  b i l l / s  p r e a m b l e ,  l i m i t e d  i m m u n i t y  i s  n e e d e d  b e c a u s e  i t  i s  
i n  t h e  p u b l i c  i n t e r e s t  t o  p r o m o t e  a  b o l d ,  v i g o r o u s  r e s p o n s e  d u r i n g  e m e r g e n c i e s .
Y e t  a  “ r e s p o n s e  a c t i o n  c o n t r a c t o r ”  i s  a  p e r s o n  w h o  m u s t  a c t  p u r s u a n t  t o  a  w r i t t e n  
c o n s r a c t  o r  a g r e e m e n t  t o  p r o v i d e  “ r e s p o n s e  A c t i o n s ” . ( S e e  4 6 .0 3 .8 2 6 ( 1 5 ) .)
T o  a s s u r e  t h e m s e l v e s  t h a t  t h e y  q u a l i f y  f o r  r e s p o n d e r  i m m u n i t y  h o w e v e r ,  t h e y  f i r s t  
h a v e  t o  a s s u r e  t h a t  w r i t t e n  c o n t r a c t s  a r e  i n  p l a c e .  T h i s  c o u l d  d e l a y  t h e  r e s p o n s e  
a n d  t h u s  b y  l i m i t i n g  i m m u n i t y  o n  t h e  b a s i s  o f  a  r e s p o n d e r s  s t a t u s  a s  a  “ r e s p o n s e  
a c t i o n  c o n t r a c t o r ” , t h e  s t a t e  w i l l  l i m i t  t h e  q u a l i t y  o f  t h e  r e s p o n s e  n e e d e d  d u r i n g  
s p i l l s .

1 T S H B  196 Bockqroun
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H w  t e q p M g r t J f  S t e t s o n  2  o f  t h e  b i l l  c o u l d  b e  i n t e r p r e t e d  t o  m a k e  o i l  s p i l l  
s p f f i  o c c u r s  f r o m  o n e  o f  t h e i r  v e s s e l s  d u r i n g  r e s p o n s e

( S e e  S e c .  4 6 .0 3 .8 2 2 ) ) . T h i s  i s  i n c o n s i s t e n t  w i t h  t h e  s t a t e d  
p u r p o s e  o f  t h e  b i l l  t o  p r o v i d e  r e s p o n d e r s  w i t h  a  l i m i t e d  i m m u n i t y  b e c a u s e  t h e y  a r e  
r e q u i r e d  t o  a c t  u n d e r  e m e r g e n c y  c o n d i t i o n s .  O i l  s p i l l  c o n t a i n m e n t  v e s s e l s  ( b a r g e s ,  
d r a c o n e s ,  e t c . )  a r e  a  c r i t i c a l ,  i n t e g r a l  p a r t  o f  a  r e s p o n d e r ’ s  o f f s h o r e  o p e r a t i o n s .  T o  
K n r i t «  r e s p o n d e r  s  i m m u n i t y  w i t h  r e s p e c t  t o  s u c h  a a i m p o r t a n t  p a r t  o f  s p i l l  
— p o m e  o p e r a t i o n  r e a d e r s  a l l  r e s p o n s e  o p e r a t i o n s  h o s t a g e - t t H h e  d a n g e c s  o & a  
s a a p l e  n e g l i g e n c e  turirri, r a t h e r  t h a n  frrttt n r g l i g n i t r r i T T T i i l t f i i i i r e i s r r m d n r t

S p e c i f i c  c o m m e n t s ,  k e y e d  t o  t h e  d r a f t  b i l l ,  a r e  p r o v i d e d  i n  a n  a d d i t i o n a l  
e n c l o s u r e ,  h i  g r a o r a M h e s e  a r e  c l a r i f i c a t i o n s  o f  b i H  l a n g u a g e  t o  i n s u r e  t h a t :

(1 )  a l l  r e s p o n d e r s  a r e  p r o v i d e d  w i t h  i m m u n i t y  i r r e s p e c t i v e  o f  t h e i r  s t a t u s  a s  
o p e r a t i n g  u n d e r  a  c o n t r a c t ,  v o l u n t e e r ,  e t c . ,

( 2 )  s p i l l s  f r o m  r e s p o n s e  v e s s e l s  w i l l  n o t  c o n v e r t  t h e  s t a t u s  o f  a  r e s p o n d e r  t o  a  
r e s p o n s i b l e  p a r t y .

T h a n k  y o u  f o r  y o u r  o p p o r t u n i t y  t o  p r o v i d e  y o u  w i t h  o u r  i n s i g h t s  i n t o  t h i s  
im p o r t a n t  p i e c e  o f  l e g i s l a t i o n .  P l e a s e  d o n ’ t  h e s i t a t e  t o  c o n t a c t  m e  i f  t h e r e  i s  
a n y t h i n g  f a r t h e r  y o u  m a y  n e e d .

S i n c e r e l y ,

G .  S .  D u c a  
V i c e  P r e s i d e n t
R e a d i n e s s  a n d  E x t e r n a l  A f f a i r s

E n c l o s u r e s



A M odel State Act Regarding Lim ited Im m unity 
for Persons Responding to Oil Spills

p r o p o s e d  b y  t h e  
M a r i n e  S p i l l  R e s p o n s e  C o r p o r a t i o n

T h i s  m o d e l  S t a t e  A c t  m a k e s  S t a t e  l a w  c o n s i s t e n t  w i t h  n e w  f e d e r a l  o i l  s p i l l  l e g i s l a t i o n  t h a t  
p r o v i d e s  l i m i t e d  i m m u n i t y  f r o m  l i a b i l i t y  f o r  r e m o v a l  c o s t s  a n d  d a m a g e s  f o r  t h o s e  p e r s o n s  
r e s p o n d i n g  t o  a n  o i l  s p i l l  o r  t h e  t h r e a t  o f  a n  o i l  s p i l L  T h e  i m m u n i t y  a p p l i e s  i f  t h o s e  a c t i v i t i e s  
a r e  p e r f o r m e d  i n  a  m a n n e r  c o n s i s t e n t  w i t h  t h e  F e d e r a l  N a t i o n a l  C o n t i n g e n c y  P l a n  ( N C P ) ,  o r  
u n d e r  t h e  d i r e c t i o n  o f  t h e  F e d e r a l  O n - S c e n e  C o o r d i n a t o r  ( O S C )  o r  t h e  a p p r o p r i a t e  S t a t e  o f f i d a L  
B e c a u s e  t h e  p l a n s  a n d  o r d e r s  m a y  n o t  c o v e r  e v e r y  d e t a i l  o r  e v e n t u a l i t y  o f  a  s p i l l  r e s p o n s e ,  
a c t i o n s  t h a t  a r e  i n  k e e p i n g  w i t h  t h e  o v e r a l l  o b j e c t i v e s  o f  t h e  p l a n s  o r  C o o r d i n a t o r ' s  o r d e r s  a r e  
d e e m e d  t o  b e  w i t h i n  t h e  s c o p e  o f  t h i s  A c t .

J u s t  a s  w i t h  r e s p o n s e  t o  f i r e ,  r e s p o n s e  t o  a n  o i l  s p i l l  m u s t  b e  i m m e d i a t e  a n d  d e c i s i v e .  L i k e  
f i r e m e n ,  o i l  s p d l  r e s p o n d e r s  c a n n o t  c o n t r o l  t h e  t i m i n g  o r  l o c a t i o n  o f  t h e i r  w o r k .  B o t h  t y p e s  o f  
r e s p o n d e r s  m u s t  t a k e  i m m e d i a t e  a c t i o n  b a s e d  o n  v e r y  l i m i t e d  i n f o r m a t i o n ,  a t t a c k i n g  t h e  p r o b l e m  
q u i c k l y  i f  t h e r e  i s  t o  b e  a n y  r e a l i s t i c  c h a n c e  o f  m i t i g a t i n g  t h e  w o n t  h a r m ,  i - i m h e d  i m m u n i t y  f o r  
f i r e f i g h t e r s  h a s  b e e n  l o n g  r e c o g n i z e d  b e c a u s e  o f  t h e s e  c i r c u m s t a n c e s ,  a n d  t h i s  b i l l  e x t e n d s  s i m i l a r  
p r o t e c t i o n  t o  o i l  s p i l l  r e s p o n d e r s .

W i t h o u t  s i m i l a r  i m m u n i t y ,  t h e  e n o r m o u s  f i n a n c i a l  r i s k s  a n d  l i a b i l i t y  e x p o s u r e s  a s s o c i a t e d  
w i t h  s p i l l  r e s p o n s e  w i l l  d e t e r  t h o s e  p e r s o n s  w h o  a r e  n o t  r e s p o n s i b l e  f o r  t h e  i n i t i a l  s p i l l ,  s u c h  a s  
c l e a n u p  c o n t r a c t o r s ,  f i s h e r m e n ,  a n d  b a r g e  o w n e r s ,  f r o m  p r o m p t ,  a g g r e s s i v e  c l e a n u p ,  o r  e v e n  f r o m  
a n y  r e s p o n s e  a t  a l L  T h e  U n i t e d  S t a t e s  C o n g r e s s  r e c o g n i z e d  t h e  n e e d  t o  p r o v i d e  l i m i t e d  
i m m u n i t y  t o  o i l  s p i l l  r e s p o n d e r s  i n  t h e  O i l  P o l l u t i o n  A c t  o f  1 9 9 0 .  H o w e v e r ,  C o n g r e s s  d i d  n o t  
p r e e m p t  S t a t e  o i l  s p i l l  l i a b i l i t y  l a w s ,  s o  a  s i m i l a r  p r o v i s i o n  i s  n e e d e d  i n  S t a t e  l a w .  F e d e r a l  a n d  
S t a t e  r e s p o n d e r  l i a b i l i t y  l a w s  s h o u l d  b e  u n i f o r m .  T o  r e s p o n d  d e c i s i v e l y ,  r e s p o n d e r s  m u s t  b e  a b l e  
t o  a c t  w i t h o u t  b e i n g  f o r c e d  t o  c o n s i d e r  t h e  b o u n d a r i e s  o r  i n t e r a c t i o n  o f  v a r y i n g  l i a b i l i t y  r e g i m e s .

T h e  l i a b i l i t y  f o r  d a m a g e s  r e s u l t i n g  f r o m  t h e  o i l  s p i l l  c l e a n u p  e f f o r t s  C a l l s  o n  t h e  p a r t y  
r e s p o n s i b l e  f o r  t h e  i n i t i a l  d i s c h a r g e ,  n o t  o n  p e r s o n s  t r y i n g  t o  h e l p  d e a n  u p  o r  m i t i g a t e  t h e  
d a m a g e .  U n d e r  t h i s  b i l l ,  v i c t i m s  o f  o i l  s p i l l  d a m a g e  w i l l  h a v e  a  m e a n s  o f  c o m p e n s a t i o n .  T h e y  
m a y  r e c o v e r  f r o m  t h e  p e r s o n  r e s p o n s i b l e  f o r  t h e  i n i t i a l  d i s c h a r g e  o r ,  w h e r e  t h e  r e s p o n s i b l e  p a r t y  
i s  u n i d e n t i f i e d  o r  u n a b l e  t o  p a y ,  f r o m  t h e  f e d e r a l  O i l  P o l l u t i o n  F u n d  ( a n d ,  p e r h a p s  a  S t a t e  f o n d ,  
i f  p r o v i d e d  b y  S t a t e  l a w ) .  I n  a d d i t i o n ,  i m m u n i t y  f o r  r e s p o n d e r s  i s  l i m i t e d .  I t  d o e s  n o t  e x t e n d  
t o  a c t i o n s  f o r  p e r s o n a l  i n j u r y  o r  w r o n g f u l  d e a t h ,  o r  f o r  a c t i o n s  t h a t  r i s e  t o  t h e  l e v e l  o f  g r o s s  
n e g l i g e n c e  o r  w i l l f u l  m i s c o n d u c t

S o m e  S t a t e s  p r o v i d e  i m m u n i t y  o n l y  t o  t h o s e  p e r s o n s  w h o  d o  n o t  c h a r g e  f o r  t h e i r  s e r v i c e s .  
R e f u s i n g  i m m u n i t y  t o  p e r s o n s  w h o  c h a r g e  f o r  t h e i r  s e r v i c e s  i n  t h e  c o n t e x t  o f  c a t a s t r o p h i c  o i l  
s p i l l s  w o r k s  t o  d e n y  t h e  p u b l i c  t h e  b e n e f i t  o f  c o o p e r a t i v e s  a n d  s u b c o n t r a c t o r s  w h o  h a v e  t h e  
e x p e n s i v e  o i l  s p i l l  r e s p o n s e  e q u i p m e n t  a n d  t r a i n e d  p e r s o n n e l  t h a t  a r e  t h e  k e y  t o  m i t i g a t i n g  
d a m a g e  f r o m  t h e  s p i l l ,  b u t  w h o  m u s t  b e  a b l e  t o  c h a r g e  f o r  t h e i r  s e r v i c e s  i n  o r d e r  t o  m a i n t a i n  
t h e i r  r e a d i n e s s ,  V o l u n t e e r  r e s p o n d e r s  h a v e  a  r o l e ,  t o o ,  b u t  p r o f e s s i o n a l  r e s p o n d e r s  e q u i p p e d  
w i t h  t h e i r  e q u i p m e n t  a n d  t r a i n i n g  h a v e  t h e  g r e a t e s t  l i k e l i h o o d  o f  m a k i n g  a  s i g n i f i c a n t  d i f f e r e n c e  
i n  t h e  s p i l l  r e s p o n s e .  T h u s ,  t h i s  a c t  c o v e r s  a l l  r e s p o n d e r s ,  w h e t h e r  t h e y  v o l u n t e e r  o r  w o r k  f o r
p*y-



T h i s  d r a f t  S t a t e  l e g i s l a t i o n  w a s  d e v e l o p e d  b y  t h e  M a r i n e  S p i l l  R e s p o n s e  C o r p o r a t i o n  
( M S R C ) ,  a  n o n p r o f i t  m u t u a l  b e n e f i t  c o r p o r a t i o n  o r g a n i z e d  e x c l u s i v e l y  t o  p r o m o t e  t h e  w e l f a r e  
o f  t h e  p u b l i c  b y  m i t i g a t i n g  e n v i r o n m e n t a l  d a m a g e  t o  t h e  c o a s t a l  a n d  c e r t a i n  u p s t r e a m  w a t e r s  o f  
t h e  U n i t e d  S t a t e s .  T h i s  n e w t y  c r e a t e d  o r g a n i z a t i o n  s e e k s  t o  e s t a b l i s h  a  p r o g r a m  t o  r e n d e r  i t s  
b e s t  e f f o r t s  t o  c o n t a i n  a n d  c l e a n u p  c e r t a i n  l a r g e  o i l  s p i l l s  b e y o n d  l o c a l  r e s p o n s e  c a p a b i l i t i e s .  I t  
w i l l  u s e  f u n d s  p r o v i d e d  b y  t h e  o i l  a n d  s h i p p i n g  i n d u s t r i e s  t o  b u i l d ,  s t a f f  a n d  e q u i p  f i v e  r e g i o n a l  
r e s p o n s e  c e n t e r s  a n d  n u m e r o u s  p r e p o s i t i o n e d  e q u i p m e n t  s i t e s .  T o g e t h e r  w i t h  a  h o s t  o f  o t h e r  
r e s  p o n d e r s ,  M S R C  h o p e s  t o  d r a m a t i c a l l y  i m p r o v e  t h i s  n a t i o n ’ s  a b i l i t y  t o  r e s p o n d  t o  l a r g e  o i l  
s p i l l s  I n  c o a s t a l  a n d  t i d a l  a r e a s ,  i n  p a n  t h r o u g h  b o l d  a n d  d e c i s i v e  r e s p o n s e  t o  a  s p i l l  e v e n t  
R e s p o n d e r  i m m u n i t y  i s  a  c r i t i c a l  r e q u i r e m e n t  f o r  t h a t  t y p e  o f  r a p i d  r e s p o n s e .

S e c t i o n  L  [Short Title.] T h i s  a c t  m a y  b e  c i t e d  a s  t h e  [ S t a t e ]  A c t  R e g a r d i n g  L i a b i l i t y  f o r  
P e r s o n s  R e s p o n d i n g  t o  O i l  S p i l l s .

S e c t i o n  2 .  [Definitions.] F o r  t h e  p u r p o s e s  o f  t h i s  A c t  t h e  t e r m :
( 1 )  ' d a m a g e s '  m e a n s  d a m a g e s  o f  a n y  k i n d  f o r  w h i c h  l i a b i l i t y  m a y  e x i s t  u n d e r  t h e  l a w s  

o f  t h i s  S t a t e  r e s u l t i n g  f r o m ,  a r i s i n g  o u t  o f ,  o r  r e l a t e d  t o  t h e  d i s c h a r g e  o r  t h r e a t e n e d  d i s c h a r g e  
o f  o f l .

( 2 )  ' d i s c h a r g e '  m e a n s  a n y  e m i s s i o n  ( o t h e r  t h a n  n a t u r a l  s e e p a g e ) ,  i n t e n t i o n a l  o r  
u n i n t e n t i o n a l ,  a n d  i n c l u d e s ,  b u t  i s  n o t  l i m i t e d  t o ,  s p i l l i n g ,  l e a k i n g ,  p u m p i n g ,  p o u r i n g ,  e m i t t i n g ,  
e m p t y i n g ,  o r  d u m p i n g ;

( 3 )  " F e d e r a l  O n - S c e n e  C o o r d i n a t o r *  m e a n s  t h e  f e d e r a l  o f f i c i a l  p r e d e s i g n a t e d  b y  t h e  U . S .  
E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  o r  t h e  U . S .  C o a s t  G u a r d  t o  c o o r d i n a t e  a n d  d i r e c t  f e d e r a l  
r e s p o n s e s  u n d e r  s u b p a n  O ,  o r  t h e  o f f i d a l  d e s i g n a t e d  b y  t h e  l e a d  a g e n c y  t o  c o o r d i n a t e  a n d  d i r e c t  
r e m o v a l  u n d e r  s u b p a n  E ,  o f  t h e  N a t i o n a l  C o n t i n g e n c y  P l a n ;

( 4 )  " N a t i o n a l  C o n t i n g e n c y  P l a n '  m e a n s  t h e  N a t i o n a l  C o n t i n g e n c y  P l a n  p r e p a r e d  a n d  
p u b l i s h e d  u n d e r  s e c t i o n  3 1 1 ( d )  o f  t h e  F e d e r a l  W a t e r  P o l l u t i o n  C o n t r o l  A c t  ( 3 3  U . S . C .  1 3 2 1 ( d ) ) ,  
a s  a m e n d e d  b y  t h e  O f l  P o l l u t i o n  A c t  o f  1 9 9 0 ,  P u b .  L  N o .  1 0 1 - 3 8 0 , 1 0 4  S t a L  4 8 4  ( 1 9 9 0 ) ;

( 3 )  ' o i l "  m e a n s  o i l  o f  a n y  k i n d  o r  i n  a n y  f o r m ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  p e t r o l e u m ,  
( d e l  o i l ,  s l u d g e ,  o i l  r e f u s e ,  a n d  o i l  m i x e d  w i t h  w a s t e s  o t h e r  t h a n  d r e d g e d  s p o i l ;

( 6 )  ' p e r s o n *  m e a n s  a n  i n d i v i d u a l ,  c o r p o r a t i o n ,  p a r t n e r s h i p ,  a s s o c i a t i o n ,  S t a t e ,  
m u n i c i p a l i t y ,  c o m m i s s i o n ,  o r  p o l i t i c a l  s u b d i v i s i o n  o f  a  S t a t e ,  o r  a n y  i n t e r s t a t e  b o d y .

( 7 )  " r e m o v a l  c o s t s "  m e a n s  t h e  c o s t s  o f  r e m o v a l  t h a t  a r e  i n c u r r e d  a f t e r  a  d i s c h a r g e  o r  
o f l  h a s  o c c u r r e d  o r ,  i n  a n y  c a s e  i n  w h i c h  t h e r e  i s  a  s u b s t a n t i a l  t h r e a t  o f  a  d i s c h a r g e  o f  o i l ,  t h e  
c o s t s  t o  p r e v e n t ,  m i n i m i z e ,  o r  m i t i g a t e  o i l  p o l l u t i o n  f r o m  s u c h  a n  i n c i d e n t ;

( 8 )  " r e s p o n s i b l e  p a r t y *  m e a n s  a  r e s p o n s i b l e  p a r t y  u  d e f i n e d  u n d e r  9  1 0 0 1  o f  t h e  O i l  
P o l l u t i o n  A c t  o f  1 9 9 0 ,  P u b .  L ,  N o .  1 0 1 - 3 8 0 , 1 0 4  S t a t .  4 8 4  ( 1 9 9 0 ) .

S e c t i o n  3 .  [Exemption From Liability.]
( a )  N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  l a w ,  a  p e r s o n  i s  n o t  l i a b l e  f o r  r e m o v a l  c o s t s  

o r  d a m a g e s  w h i c h  r e s u l t  f r o m  a c t i o n s  t a k e n  o r  o m i t t e d  t o  b e  t a k e n  i n  t h e  c o u r s e  o f  r e n d e r i n g  
c a r e ,  a s s i s t a n c e ,  o r  a d v i c e  c o n s i s t e n t  w i t h  t h e  N a t i o n a l  C o n t i n g e n c y  P l a n  o r  a s  o t h e r w i s e  d i r e c t e d



b y  t h e  F e d e r a l  O n - S t c n e  C o o r d i n a t o r  [ o r  b y  t h e  S t a t e  o f f i c i a l  w i t h  r e s p o n s i b i l i t y  f o r  o i l  s p i l l  o i l  
r e s p o n s e ] .

( b )  S u b p a r a g r a p h  ( a )  d o e s  n o t  a p p i y -
( 1 )  t o  a  r e s p o n s i b l e  p a r t y ;
( 2 )  w i t h  r e s  p e a  t o  p e r s o n a l  i n j u r y  o r  w r o n g f u l  d e a t h ;  o r
( 3 )  i f  t h e  p e r s o n  i s  g r o s s l y  n e g l i g e n t  o r  e n g a g e s  i n  w i l l f u l  m i s c o n d u c t .

( c )  A  r e s p o n s i b l e  p a r t y  i s  l i a b l e  C o r  a n y  r e m o v a l  c o s a  a n d  d a m a g e s  t h a t  a n o t h e r  p e r s o n  
i s  r e l i e v e d  o f  u n d e r  s u b p a r a g r a p h  ( a ) .

( d )  N o t h i n g  i n  t h i s  s e c t i o n  a f f e c t s  t h e  l i a b i l i t y  o f  a  r e s p o n s i b l y  p a r t y  f o r  o i l  s p i l l  
r e s p o n s e  u n d e r  S t a t e  l a w .



E n c l o s u r e  (2 )

P A Q E / L m E
1/1

1/1-2

2/21

2/22-23

3/8-11

D e l e t e  “ c i v i l ” . S t a t u t e s  g e n e r a l l y  p r o v i d e  s p e c i f i c  p e n a l t i e s  f o r  
a c t s  t h a t  a r e  d e e m e d  t o  b e  c r i m i n a l  o f f e n s e s .  R e m o v i n g  t h e  
w o r d  “ c i v i l ”  c l a r i f i e s  t h e  i n t e n t  o f  t h e  s t a t u t e .

D e l e t e  “ r e s p o n s e  a c t i o n  c o n t r a c t o r s ”  a n d  r e p l a c e  i t  w i t h  
“ r e s p o n d e r s ” . ( “ R e s p o n d e r ( s ) ”  s h o u l d  b e  u s e d  w h e r e v e r  “ o i l  
s p i l l  c o n t r a c t o r s ) ”  a p p e a r s  i n  t h e  b i l l . )  A l l  r e s p o n d e r s  t o  a n  o i l  
s p i l l  n e e d  t o  h a v e  a  l i m i t e d  i m m u n i t y  a s  t h e y  g o  a b o u t  t h e  w o r k  
o f  r e s p o n d i n g  t o  a n d  m i t i g a t i n g  t h e  e f f e c t s  o f  a  r e l e a s e ,  w h e t h e r  
o r  n o t  t h e y  h a v e  a  r e s p o n s e  a c t i o n  c o n t r a c t .  T h e  b a s i s  f o r  t h i s  
l i m i t a t i o n  r e s t s  u p o n  t h e  n e e d  f o r  b o l d ,  v i g o r o u s  a c t i n  i n  t h e  f a c e  
o f  t h e  e m e r g e n c y  c o n d i t i o n s ,  l a c k  o f  i n f o r m a t i o n / c o n f l i c t i n g  
i n f o r m a t i o n ,  t h e  r e s p o n d e r ’ s  i n a b i l i t y  t o  c o n t r o l  e s s e n t i a l  
e l e m e n t s  t h a t  d i r e c t l y  a f f e c t  h i s  o p e r a t i o n s ,  s u c h  a s  t h e  
w e a t h e r  d u r i n g  a  s p i l l  a n d  t h e  l i m i t a t i o n s  o f  t e c h n o l o g y  o n  t h e  
e f f i c a c y  o f  t h e  o p e r a t i o n s  t h a t  h e  i s  a b l e  t o  u n d e r t a k e .  F o r  
e x a m p l e  b i r d / a n im a l  r e s c u e  a n d  c o m m u n i t y  v o l u n t e e r s  f a c e  
t h e  s a m e  c a t e g o r y  o f  p r o b l e m s  a s  t h o s e  r e s p o n d i n g  t o  t h e  s p i l l  
w i t h  m e c h a n i c a l  c l e a n u p  c a p a b i l i t i e s .

“ l i m i t i n g  t h e  l i a b i l i t y  o f  i n n o c e n t ”  s h o u l d  b e  c h a n g e d  t o ,  
“ p r o v i d i n g  a  l i m i t e d  i m m u n i t y  t o ” .

D e l e t e ,  “ a r e . . . s p i l l . ”  a n d  r e p l a c e  w i t h ,  “ d o  n o t  c o n s t i t u t e  g r o s s  
n e g l i g e n c e  o r  w i l l f u l  m i s c o n d u c t  a n d  a r e  c o n s i s t e n t  w i t h  t h e  
N a t i o n a l  C o n t i n g e n c y  P l a n  ( N C P )  o r  a s  o t h e r w i s e  d i r e c t  b y  t h e  
P r e s i d e n t  o r  b y  a  S t a t e  o f f i c i a l  w i t h  r e s p o n s i b i l i t y  f o r  o i l  s p i l l  
r e s p o n s e .  T h i s  i m m u n i t y  d o e s  n o t  a p p l y  t o  c a s e s  o f  p e r s o n a l  
i n j u r y  o r  w r o n g f u l  d e a t h . ”

T h i s  s u b p a r a g r a p h  a p p e a r s  t o  m a k e  t h e  r e s p o n d e r  l i a b l e  f o r  
r e l e a s e s  o f  h a z a r d o u s  m a t e r i a l s  f r o m  o n e  o f  h i s  v e s s e l s  
( b a r g e s ,  d r a c o n e s ,  e t c . )  e n g a g e d  i n  r e c e i v i n g  r e c o v e r e d  o i l / o i l y  
w a s t e s  t h a t  w o u l d  b e  c a t e g o r i z e d  a s  h a z a r d o u s  s u b s t a n c e s .
T h e  c o l l e c t i o n  o f  r e c o v e r e d  o i l / o i l y  d e b r i s  i s  a  c r i t i c a l ,  i n t e g r a l  
t a s k  i n  t h e  r e s p o n s e  a n d  c l e a n u p  o p e r a t i o n a l  s c e n a r i o .  T o  l i m i t  
h i s  i m m u n i t y  w i t h  r e s p e c t  t o  s u c h  a n  im p o r t a n t  p a r t  o f  s p i l l  
r e s p o n s e  o p e r a t i o n s  r e n d e r s  a l l  r e s p o n s e  o p e r a t i o n s  h o s t a g e  t o



t h e  d a n g e r s  o f  a  s i m p l e  n e g l i g e n c e  s t a n d a r d ,  r a t h e r  t h a n  g r o s s  
n e g l i g e n c e  o r  w i l l f u l  m i s c o n d u c t  s t a n d a r d  o f  p e r f o r m a n c e  o f  
t h e  b i l l .

T h i s  s u b - s e c t i o n  a l s o  a p p e a r s  n o t  t o  p r o v i d e  a  l i m i t e d  i m m u n i t y  
f o r  a  c r i t i c a l  p o r t i o n  o f  r e s p o n s e  a n d  c l e a n u p  o p e r a t i o n s .  ( S e e  
p r e v i o u s  r e m a r k s  f o r  s u p p o r t i n g  r a t i o n a l e . )

G i v e n  t h e  c o m p l e x i t y  o f  A l a s k a ’ s  l i a b i l i t y  l a w s ,  i t  i s  im p o r t a n t  
t h a t  t h e  i m m u n i t y  p r o v i s i o n  b e  b e g i n  w i t h  t h e  p h r a s e ,  
“ N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  l a w , ” .

“ a c t . . . c o o r d i n a t o r ” . R e c o m m e n d  r e p l a c e m e n t  o f  t h i s  p o r t i o n  o f  
t h e  b i l l  w i t h ,  “ w h o  r e n d e r s  c a r e ,  a s s i s t a n c e  o r  a d v i c e  f o r  a  
r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  o i l  t h a t  i s  c o n s i s t e n t  w i t h  t h e  
N a t i o n a l  C o n t i n g e n c y  P l a n  ( N C P )  o r  a s  o t h e r w i s e  d i r e c t e d  b y  
t h e  P r e s i d e n t  o r  b y  t h e  s t a t e  o f f i c i a l  w i t h  r e s p o n s i b i l i t y  f o r  o i l  
s p i l l  r e s p o n s e . ”  S e e  p r e v i o u s  r e m a r k s  f o r  s u p p o r t i n g  r a t i o n a l e .

T h i s  s u b - s e c t i o n  a l s o  a p p e a r s  n o t  t o  p r o v i d e  a  l i m i t e d  i m m u n i t y  
f o r  a  c r i t i c a l  p o r t i o n  o f  r e s p o n s e  a n d  c l e a n u p  o p e r a t i o n s .
S e c t i o n  4 6 .0 3 .8 2 5 ( a ) ( 1 )  p r o v i d e s  a n  e x c e p t i o n  t o  r e s p o n d e r  
i m m u n i t y  i f  t h e  r e s p o n s e  a c t i o n  c o n t r a c t o r  w o u l d  h a v e  b e e r?  
l i a b l e  f o r  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  u n d e r  s t a t e  o f  
f e d e r a l  l a w  e v e n  “ i f  t h a t  c o n t r a c t o r  h a d  n o t  c a r r i e d  o u t  a  
r e s p o n s e  a c t i o n ”  w i t h  r e s p e c t  t o  t h e  r e l e a s e  o r  t h r e a t e n e d  
r e l e a s e .  T h i s  s e c t i o n  m a y  s i m p l y  b e  t r y i n g  t o  p r e v e n t  t h e  s p i l l e r  
f r o m  t a k i n g  a d v a n t a g e  o f  t h e  i m m u n i t y .  H o w e v e r  t h i s  p r o v i s i o n  
c o u l d  a p p l y  t o  n o n - s p i l l e r  r e s p o n d e r s  t o o .  F o r  e x a m p l e ,  t h e r e  
m a y  b e  l i a b i l i t y  u n d e r  t h e  A l a s k a  l a w  f o r  a  p e r s o n  w h o  f a i l s  t o  
c o m p l y  w i t h  t h e  t e r m s  a n d  c o n d i t i o n s  o f  a  r e s p o n s e  a c t i o n  
c o n t r a c t  o f  a  r e m e d i a l  a c t i o n  p l a n ,  o r  a  c o n t i n g e n c y  p l a n .  T h u s ,  
i f  a  r e s p o n d e r  h a s  a  c o n t r a c t  w i t h  a  p o t e n t i a l  s p i l l e r  t o  r e s p o n d  
i n  a  c e r t a i n  w a y ,  t h e n  u n d e r  t h e  s t a t e  l a w  t h e  c o n t r a c t o r  m u s t  

r e s p o n d  i n  a c c o r d a n c e  w i t h  t h e  c o n t r a c t .  T h i s  c o u l d  m a k e  t h e  
r e s p o n d e r  l i a b l e  f o r  t h e  r e l e a s e  “ i f  t h a t  c o n t r a c t o r  h a d  n o t  
c a r r i e d  o u t  a  r e s p o n s e  a c t i o n ” . A s  a  r e s u l t ,  t h e  r e s p o n d e r  m a y  
b e  d e n i e d  i m m u n i t y .



R e c o m m e n d  a d d  a  p r o v i s i o n  t h a t  m a k e s  t h e  r e s p o n s i b l e  p a r t y  
l i a b l e  f o r  r e m o v a l  c o s t s  a n d  d a m a g e s  t h a t  a n o t h e r  p e r s o n  i s  
r e l i e v e d  o f  u n d e r  t h i s  s e c t i o n  o f  t h e  b i l l .  ( S e e  M S R C  m o d e l  
b i l l )
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North Peninsula Chamber of Commerce
P.O. Box 8053 N ik is k i, A la ska 99635 

NORTH PENINSULA CHAMBER OF COMMERCE
(907) 77*6369

RESOLUTION

A RESOLUTION SUPPORTING OIL SPILL RESPONDER'S LIMITED UMUHITT

WHEREAS, i t  is In the interest of ths citizens of the Stete of 
Alaska and the Kenai Peninsula Borough to ensure that qualified, 
highly trained o i l sp ill rasponse organizations are In place end 
ready to respond to a ll sp ills ; and

WHEREAS, tha success of a s p il l response organization depends 
upon sp ill response contractors as ve il as countless fishermen, 
subcontractors, and otbar part-time professionals and apecialiata 
who oust he prepared on on emergency basis to act sw iftly and 
unhesltsntly in the face of adverse circumstances and often uith 
far leas than complete information; and

WHEREAS, these responders m ill be deterred from performing 
cleanup activ ities on behalf of the person or persons actually 
responsible for the sp ill i f  they are unduly exposed to unlimited 
lia b ility  in the course of their response activ ities ;

NOV THERETO RE, BE IT RESOLVED BY THE BOARD OF THE NORTH 
PENINSULA CHAMBER OF COMffiRCE:

Section I; That the s p il l response contractors, including 
fishermen, subcontractors and part-time professionals and 
specialists, who perform in response to an o il spdll to the beat of 
their a b illt l is  and following the directions of rtcognized state 
and federal authorities, should be afforded limited immunity from 
lawsuits arising as a consequence of the ir response activ ities ; and

Section 2: That tfae North Peninsula Chamber of Cmmtrce
supports and encourages Alaska State legislation which grants any 
peraoe who responds to an o il s p il l, caused by another, iamunity 
from lia b ility  from a ll costs nod damages- except in cases where 
the responder acts with gross negligence or w illfu l misconduct, or 
citsas personal injury or wrongful death; and

CSHB 196 Background
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Section 3; That where limitations on iMunity ate granted to 
responders, i t ia important that victims be fu lly protected and 
compensated for damages, and the party responsible for the sp ill in 
tha firs t Instance shall be liable for any damages caused by 
responder's simple negligence.

ADOPTED BY THF, NORTH PENINSULA CHAMBER OF COMMERCE ON THIS 7  DAT OF h )  , 1991.

Marie Becker, Preeldent of THE 
NORTH PENINSULA CHAMBER C? COMMERCE
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Mc^SpnNesporMLorporalion 
David N. Lakia
D i r e c t o r  o f  G o v e r n m e n t  A f f a i r s

M a r c h  1 , 1 9 9 1

P a t r i c k  J .  M a l o n e ,  A i d e  
R e p r e s e n t a t i v e  M i k e  N a v a r r e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V  
J u n e a u ,  A l a s k a ,  9 9 8 1 1
D e a r  M r .  M a l o n e :
M S R C  i n d e e d  s u p p o r t s  e f f o r t s  t o  a m e n d  A l a s k a ' s  c u r r e n t  r e s p o n d e r  i m m u n i t y  l a w .
B a s i c a l l y ,  w e  b e l i e v e  o i l  s p i l l  r e s p o n d e r s  s h o u l d  r e c e i v e  l i m i t e d  i m m u n i t y  t o  encourage t h e m  
t o  b e c o m e  i n v o l v e d  a n d  a c t  b o l d l y  i n  t h e  c h a o t i c  a n d  r i s k y  b u s i n e s s  o f  o i l  s p i l l  r e s p o n s e .  W c  
a r c  a t t e m p t i n g  t o  h a v e  r e s p o n d e r  i m m u n i t y  p r o v i s i o n s  a t  l e a s t  a s  p r o t e c t i v e  a s  t h o s e  
c o n t a i n e d  i n  t h e  Oil P o l l u t i o n  A c t  o f  1 9 9 0  (Section 4 2 0 1 ) ,  a d o p t e d  b y  c o a s t a l  s t a t e s  a n d  
c e r t a i n  o t h e r  j u r i s d i c t i o n s  o f  t h e  U . S .  T h e  f e d e r a l  s t a t u t e  p r o v i d e s  i m m u n i t y  f r o m  r e m o v a l  
c o s t s  o r  d a m a g e s  t o  a n y o n e  r e n d e r i n g  c a r e ,  a s s i s t a n c e  o r  a d v i c e  c o n s i s t e n t  w i t h  t h e  N a t i o n a l  
C o n t i n g e n c y  P l a n  ( N C P )  o r  a s  o t h e r w i s e  d i r e c t e d  b y  t h e  f e d e r a l  o n - s c c n c  c o o r d i n a t o r .  W c  
a l s o  b e l i e v e  t h a t  r e s p o n d e r  a c t i o n *  i n  a c c o r d a n c e  w i t h  t h e  d i r e c t i o n s  g i v e n  b y  a p p r o p r i a t e  
s t a t e  o f f i c i a l s  s h o u l d  b e  i m m u n e .  T h i s  l i m i t e d  i m m u n i t y  w o u l d  n o t  p e r t a i n  t o  a c t s  o f  g r o s s  
n e g l i g e n c e  o r  w i l l f u l  m i s c o n d u c t  o r  t o  c a s e s  o f  p e r s o n n e l  i n j u r y  o r  w r o n g f u l  d e a t h .  
F u r t h e r m o r e ,  t h e  r e s p o n s i b l e  p a r t y  ( i . e . ,  t h e  o w n e r  o r  o p e r a t o r  o f  t h e  v e s s e l  o r  f a c i l i t y )  
w o u l d  b e  m a d e  l i a b l e  f o r  a n y  d a m a g e s  f o r  w h i c h  i m m u n i t y  i s  p r o v i d e d  t c r e s p o n d  e r a .
B e l o w  a r e  t h e  a n s w e r s  t o  t h e  q u e s t i o n s  s u b m i t t e d  i n  y o u r  l e t t e r  o f  F e b r u a r y  2 2 , 1 9 9 1 .  I f  y o u  
n e e d  a n y  a d d i t i o n a l  i n f o r m a t i o n  r e g a r d i n g  t h i s  o r  r e l a t e d  s p i l l  r e s p o n s e  i s s u e s  i n v o l v i n g  
M S R C  o r  r e s p o n d e r  i m m u n i t y ,  p l e a s e  c o n t a c t  m e .
1 .  W h i l e  n o  f i n a l  d e c i s i o n  h a s  b e e n  m a d e  a b o u t  w h e t h e r  M S R C  w i l l  o p e r a t e  i n  A l a s k a ,  

w e  c o n s i d e r  t h e  c u r r e n t  s t a t e  l a w  t o  b e  a  s u b s t a n t i a l  d i s i n c e n t i v e  t o  M S R C  
i n v o l v e m e n t .  ( W e  n o t e  h o w e v e r ,  t h a t  A l a s k a ’ s  s t a t u t e  p r e d a t e s  t h e  f e d e r a l  a c t ) .
Y o u  s h o u l d  k n o w  t h a t  b y  r e s o l u t i o n ,  o u r  B o a r d  o f  D i r e c t o r s  h a s  r e a f f i r m e d  t h e  
i m p o r t a n c e  o f  s t a t e  r e s p o n d e r  i m m u n i t y  p r o v i s i o n s  t o  t h e  r o l e  M S R C  c o u l d  e v e n t u a l l y  
h a v e  i n  a  g i v e n  s t a t e .  A s  a  n a t i o n a l  m u t u a l  b e n e f i t  ( n o t - f o r * p r o f i i )  c o r p o r a t i o n ,  w e  
m u s t  c o n s i d e r  o u r  t o t a l  l i a b i l i t y  e x p o s u r e  s o  a s  n o t  t o  j e o p a r d i z e  t h e  e n t i r e  n a t i o n a l  
r e s p o n s e  s y s t e m  b e c a u s e  o f  t h e  l a w s  o f  a n y  p a r t i c u l a r  s t a t e .

rr.SHB 196 Background
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M r .  P a t r i c k  J .  M a l o n e  
M a r c h  1 , 1 9 9 1  
P a g e  T w o

2 .  Y d s ,  T o u r  c o a s t a l  s t a t e s  t o  d a t e  h a v e  a d o p t e d  t h e  f e d e r a l  i m m u n i t y  s t a n d a r d .  I n  1 9 9 0 ,  
F l o r i d a ,  V i r g i n i a  a n d  H a w a i i  e n a c t e d  s u c h  l e g i s l a t i o n .  O n  J a n u a r y  3 1 , 1 9 9 1  t h e  
G o v e r n o r  o f  D e l a w a r e  s i g n e d  a  s i m i l a r  l a w .  C o m m i s s i o n s  a n d  t a s k  f o r c e s  i n  
A l a b a m a ,  L o u i s i a n a ,  M a i n e  a n d  T e x a s ,  w h i c h  h a v e  c l o s e l y  e x a m i n e d  t h e  o i l  s p i l l  i s s u e  
o n  a  c o m p r e h e n s i v e  b a s i s ,  h a v e  a l l  r e c o m m e n d e d  t h e  a d o p t i o n  o f  t h e  f a d e r i d  r e s p o n d e r  
i m m u n i t y  s t a n d a r d .  S o  f a r  t h i s  y e a r ,  r e s p o n d e r  i m m u n i t y  l e g i s l a t i o n  w h i c h  t r a c k s  t h e  
f e d e r a l  l a w ,  h a s  p a s s e d  t h e  s t a t e  s e n a t e s  i n  G e o r g i a  a n d  M i s s i s s i p p i .  O u r  c u r r e n t  
i n f o r m a t i o n  i n d i c a t e s  t h e  O r e g o n  H o u s e  C o m m i t t e e  o n  E n v i r o n m e n t  a n d  E n e r g y  
a g r e e d  t o  i n t r o d u c e  t h e  f e d e r a l  l a n g u a g e  a s  a c o m m i t t e e  b i l l  o n  F e b r u a r y  18 .

3 .  C a l i f o r n i a ' s  c o m p r e h e n s i v e  o i l  s p i l l  l e g i s l a t i o n  c o n t a i n s  t h e  f e d e r a l  r e s p o n d e r  
i m m u n i t y  p r o v i s i o n .  U n f o r t u n a t e l y ,  I t  l i m i t s  i t s  t i m e  t o  a  m a x i m u m  o f  9 0  d a y s .  
F u r t h e r m o r e ,  t h e r e  a r e  s e v e r a l  o t h e r  p r o v i s i o n s  w h i c h  w c  f e e l  m a k e  i t  u n s u i t a b l e  f o r  
u s e  a s  m o d e l  s t a t e  l e g i s l a t i o n .

I  h o p e  t h i s  i n f o r m a t i o n  i s  h e l p f u l  a n d  p r o v i d e s  w i t h  t h e  b a c k g r o u n d  y o u  n e e d  f o r  M r .  N a v a n c  
t o  i n t r o d u c e  h i s  b i l l .  A s  1  s t a t e d  b e f o r e ,  i f  I  c a n  b e  o f  f u r t h e r  a s s i s t a n c e  t o  y o u ,  p l e a s e  d o  n o t  
h e s i t a t e  t o  c o n t a c t  m e .

S i n c p p l y ,

D a v i d  N .  L a k i n
D i r e c t o r  o f  G o v e r n m e n t  A f f a i r s

G S D / j l h



Marine Spiil Response Corporation

Key Questions About Limited Liability 
for Oil Spill Responders

l^Who are oil spill responders?
- The resources required to respond to a serious oil spill include a broad cross 

section of fishermen, barge operators, bird and animal rescue centers, spill response 
contractors and spill cooperatives. Each of these organizations and subcontractors need 
limited immunity if they are to be expected to respond unhesitantly to oil spills.
2. Why do spill responders neediimited immunity?

- Without reasonable protection from liability, the countless private persons and 
organizations necessary to respond to a major oil spill will not be willing to participate 
unhesitantly in spill dean-up activities.

- Instead, like doctors intimidated by malpractice insurance costs, they will 
become inordinately concerned with the need for advice from their lawyers and the 
desire to have state or federal authorities dear every decision before proceeding. For 
many, the risk will simply be too great and they will dedine to partidpate at all.
3. W h v  do spill responders need immunity now when they have been responding 
spills f o r  ye?rs.without immunity?

- Since the Exxon Valdez spill, the costs and litigation exposure flowing from oil 
spills have escala ted dramatically.

- Exxon and its responder Alyeska, for example, have spent nearly 52 billion 
already and they face another $3 to 5 billion in liability daims. With unlimited liability and uninsurable levels of exposure, the risks have become too high.
4. What is the "good samantan'Limmunitv provision being proposed?

- Under federal legislation and under the laws of the states of Florida, Virginia, 
and Hawaii spill response organizations (as distinct from those who are responsible for 
the spill) are not liable for removal costs or damages arising from their response 
activities, unless they act with gross negligence or willful misconduct, or cause personal 
injury or death.

- MSRC and the existing spill response organizations seek this same limited 
immunity for responders in the oil spill legislation before other state legislatures.

-1-
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m ; , A r e  t h e r e  p r e c e d e n t *  f o r  t h i s  f o r m  o f  I m m u n i t y ?
-  Y e s .  T h e r e  a r e  o t h e r  e x a m p l e s  o f  g o o d  S a m a r i t a n  i m m u n i t y  c o v e r i n g  

o r g a n i z a t i o n s  l i k e  f i r e  a n d  p o l i c e  d e p a r t m e n t s ,  e m e r g e n c y  p a r a m e d i c s ,  m e d i c a l  
p e r s o n n e l  a n d  o t h e r s .

-  I n  n e a r l y  e v e r y  i n s t a n c e ,  t h e  p u b l i c  p o l i c y  j u s t i f i c a t i o n  f o r  g r a n t i n g  l i m i t e d  
i m m u n i t y  i s  t h e  s a m e :  t h e  n e e d  t o  i n s u r e  t h a t  h i g h l y  t r a i n e d  p e r s o n n e l  r e m a i n  w i l l i n g  t o  
r e s p o n d  u n h e s i t a n t l y  d e s p i t e  a d v e r s e  a n d  s o m e t i m e s  d a n g e r o u s  c i r c u m s t a n c e s ,  a n d  t o  
e n s u r e  t h a t  t h e y  r e m a i n  w i l l i n g  t o  r r t a k e  d i f f i c u l t  d e c i s i o n s  w i t h  l e s s  t h a n  c o m p l e t e  
i n f o r m a t i o n .
6 .  D o e s n ' t  g r a n t i n g  l i m i t e d  i m m u n i t y  t o  t h e  r e s p o n d e r  s i m p l y  l e t  t h e  s p i l l e r  o f f  t h e  
h o o k  t h e r e b y  p u s h i n g  t h e  c o s t  o n t o  t h e  i n n o c e n t  v i c t i m ?

- T o  t h e  c o n t r a r y ,  w h e r e  t h e  r e s p o n d e r  i s  i m m u n e ,  t h e  p r o p o s e d  a m e n d m e n t  
w o u l d  e x p r e s s l y  m a k e  t h e  s p i l l e r  l i a b l e  b o t h  f o r  i t s  o w n  s p i l l  r e l a t e d  a c t i o n  a n d  f o r  t h e  
r e s p o n d e r ' s  a c t s  o r  o m i s s i o n s  a s  w e l l .

-  M o r e o v e r ,  w h e r e  t h e  s p i l l e r  c a n n o t  c o m p e n s a t e  t h e  i n j u r e d  p a r t y  f o r  i t s  
d a m a g e s  ( e . g . ,  w h e r e  t h e  s p i l l e r  h a s  b e e n  r e n d e r e d  b a n k r u p t  b y  t h e  s p i l l ) ,  t h e  v i c t i m  i s  
c o m p e n s a t e d  b y  t h e  f e d e r a l  f u n d  w h i c h  i s  p a i d  f o r  e n t i r e l y  b y  t h e  o i l  i n d u s t r y .

-  T h u s ,  t h e  i m m u n i t y  p r o v i s i o n  w o r k s  t o  a l l o c a t e  r i s k  o n l y  a s  b e t w e e n  t h e  s p i l l e r  
a n d  t h e  r e s p o n d e r ;  i t  d o e s  n o t  d e n y  t h e  i n n o c e n t  v i c t i m  f u l l  c o m p e n s a t i o n .
7 .  W h v  s h o u l d  o i l  s p i l l  r e s p o n s e  o r g a n i z a t i o n s  b e  g r a n t e d  l i m i t e d  i m m u n i t y  w h e n  
t h o s e  w h o  h a n d l e  h a z a r d o u s  w a s t e  d i s p o s a l  o n  l a n d  c o n t i n u e  t o  o p e r a t e  w i t h o u t  
i m m u n i t y ?

-  I n  t h e  o n - l a n d  h a z a r d o u s  w a s t e  r e s p o n s e ,  t h e  d e a n - u p  e n t i t y  o r d i n a r i l y  h a s  
s e v e r a l  w e e k s ,  i f  n o t  m o n t h s ,  t o  t e s t ,  a n a l y z e  a n d  r e v i e w  a p p r o p r i a t e  r e s p o n s e  
p r o c e d u r e s  b e f o r e  b e g i n n i n g  d e a n - u p  o p e r a t i o n s .

-  B y  c o n t r a s t ,  i n  a n y  m a j o r  s p i l l ,  t h e  r e s p o n s e  o r g a n i z a t i o n  l i t e r a l l y  h a s  o n l y  a  f e w  
’  h o u r s  t o  m a r s h a l  i t s  i n i t i a l  r e s o u r c e s  a t  t h e  s c e n e  a n d  t o  b e g i n  m a k i n g  o u t c o m e

d e t e r m i n a t i v e  d e c i s i o n s .
-  T h e s e  c r i t i c a l ,  t i m e - s e n s i t i v e  d e d s i o n s  o f t e n  m u s t  b e  m a d e  i n  t h e  m i d s t  o f  

n e a r l y  t o t a l  c h a o s ,  a d v e r s e  w e a t h e r ,  f a s t  m o v i n g  c u r r e n t s ,  h i g h  s e a s  a n d  f a r  l e s s  t h a n  
c o m p l e t e  i n f o r m a t i o n .  T i m e  i s  o f  t h e  e s s e n c e  a n d  t h e r e  i s  n o  o p p o r t u n i t y  f o r  t h e  s t u d i e d  
r e v i e w  a v a i l a b l e  t o  t h e  o n - l a n d  h a z a r d o u s  w a s t e  r e s p o n s e  o r g a n i z a t i o n .
fl. Whv wouldn't the responders' concerns be satisfied bv indemnification frgm (h? 
spiller?

-  T h e  c o n c e p t  o f  i n d e m n i f i c a t i o n  r e q u i r e s  t h e  d e f e n d a n t  ( r e s p o n d e r )  t o  e x h a u s t  
a l l  a d m i n i s t r a t i v e  a n d  j u d i d a l  r e m e d i e s  b e f o r e  t h e  r i g h t  t o  i n d e m n i f i c a t i o n  f r o m  t h e  
s p i l l e r  a r i s e s .  G i v e n  t h e  h i g h  p r o b a b i l i t y  t h a t  n e g l i g e n c e  a l l e g a t i o n s  w i l l  a r i s e  i n  n e a r l y  
e v e r y  c a t a s t r o p h i c  r e s p o n s e ,  t h e  r e s p o n d e r ' s  m a n a g e m e n t  w o u l d  r o u t i n e l y  b e  t i e d  u p  i n

-2-



years of time consumiJ.e and costly depositions, trial preparation and actual litigation 
before becoming eligible for consideration for indemnification.

-Moreover, a system which exposes the responder to these highly disruptive 
transaction costs will have an inherent chilling affect on responder's willingness to act 
boldly and decisively in future spills. Instead of rushing into the fray, responders will 
rush to their lawyers and await every opportunity to have some state or federal 
authority direct, and thereby insulate, their every move.

- Again, time is of the essence and responders must be encouraged to make 
difficult decisions under inordinately adverse conditions and with far less than 
complete information.

9i.WQrti_liimted immunity'enable responders to be.sloppy in the performance of 
their work?

- No. A sloppy or casual responder will quickly find that it has crossed the line 
between simple negligence, for which it is immune, and gross or willful negligence, for 
which it has no immunity.

- Oil spill response is fast becoming one of the most intensely monitored and 
regulated activities anyone can undertake. Federal, state and local authorities, not to 
mention the press, television, environmentalists, local fishermen and the public at large, 
monitor the responder’s every move.

10. Isn't immunity just a special interest m e asure sought bv the the oil companies 
that support the large spill cooperatives?

- No. While it is correct that some of the largest spill response organizations are 
funded by oil companies, the immunity is broadly supported by nearly everyone who 
wants to participate in the clean-up of spills caused by someone else.

- Throughout the country, local groups like fishermen bird rescue personnel are 
actively urging legislatures to grant immunity to those who respond to oil spills. 
Without immunity, they too cannot participate actively in oil spills without inviting 
unlimited and unacceptable liability exposure.

- Moreover, the U.S. Coast Guard and some environmental gToups support 
responder immunity in recognition of the fact that without this provision, they will not 
have the resources needed to deal with oil spills.

- This growing call for responder immunity has been strongly and expressly 
endorsed by editorials in The San Francisco Examiner, the Wall Shreet Tnnmal, and other 
newspapers all urging immunity be granted to oil spill responders.
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U C I D A  0 P P 0 5 E 5  H B  I 9 6 &  I T S  O B J E C T I V E  O F  L O W E R IN G  

F U R T H E R  L I A B I L I T Y  S T A N D A R D S  F O R  R A C S  

A p r i l  2 ,  1991

1. I n  b o t h  1 9 8 9  &  1 9 9 0  t h e  A l a s k a  l e g i s l a t u r e  l o w e r e d  t h e  s t a n d a r d  

o f  l i a b i l i t y  f o r  R A C s  f r o m  t h e  n o r m a l  s t a n d a r d  o f  " s t r i c t  l i a b i l i t y " ,  i . e .  
l i a b l e  f o r  w h a t e v e r  i n j u r i e s  t h e  p e r s o n  c a u s e d ,  w h e t h e r  n e  w a s  n e g l i g e n t  
o r  n o t .

Presently
1. R A C ' s  a r e  O N L Y  l i a b l e  I f  t h e y  a r e  n e g l i g e n t  o r  e n g a g e d  i n  

I n t e n t i o n a l  m i s c o n d u c t .

2 . R A C ’s  a r e  O N L Y  l i a b l e  w h e n  h i s  o r  h e r  o w n  a c t s  o r  o m i s s i o n s  c - iu s e

3 . I n  1 9 8 9  l e g i s l a t u r e  s t a t e d  t h a t :

" T o  s h o w  n e g l i g e n c e  b y  a  r e s p o n s e  a c t i o n  c o n t r a c t o r ,  a  c l a i m a n t  

m u s t  s h o w  t h a t  t h e  a c t s  o r  o m m i s s i o n s  o f  t h e  c o n t r a c t o r  u n d e r  t h e  

r e s p o n s e  a c t i o n  c o n t r a c t  w e r e  n o t  I n  a c c o r d a n c e  w i t h  g e n e r a l l y  a c c e p t e d

s e r v i c e s  w e r e  p e r f o r m e d .  ^

4 . N e g l i g e n c e  i s  f o u n d  O N L Y  w h e n  i t  w o u l d  b e  u n r e a s o n a b l e  t o  a c t  a s  

t h e  l i a b l e  p a r t y  d i d ,  i n  t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  r e s p o n s e  a c t i o n .

~ ^ » 5  a s  p r o p o s e d ,  t h e  R A C  w o u l d  b e  i m m u n i z e d  f r o m  l i a b i l i t y  f o r  r o g u e  

a c t i o n s  t a k e n  t h a t  w e r e  c o n t r a r y  t o  a p p l i c a b l e  p l a n s  a n d  o r d e r s  o f  t h e  

a g e n c y  d i r e c t i n g  t h e  r e s p o n s e .

C u r r e n t  s t a n d a r d s  a r e  s u f f i c i e n t  t o  c o v e r  t h e  l i a b i l i t y  e x p o s u r e  o f 

a l l  R A C s  - I n c l u d i n g  f i s h e r m e n  a n d  l o c a l  c o m m u n i t i e s

i n j u r i e s . .

P o tM t" brand fax transmittal memo 7G7i FT
57,17 S E C T I O N  E ,  

N o .  1 5
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US, OIL & REFINING CO, WILLIAM C. K IH O  
Vce President 

Crude Oil Supply5150 Wilshire Boulevard • Los Angeles, CA 90036 
P.O.Box 36913 • (213)938-7156 *TWX.9103213973

18 March 1991

Representative Bill Hudson 

P.O. Box V

Juneau, Alaska 99811 

Dear Representative Hudson:

U.S. Oil & Refining Co. and its wholly owned subsidiary, U.S.

Oil Supply Co. , have been involved in the business of 

transporting ANS crude oil from Valdez to the State of 

Washington and to other Alaskan ports by tankers for several 

years. This activity was necessary to supply U.S. Oil &
Refining Co.'s refinery in Tacoma, Washington with crude oil as 

well as to supply other refineries such as Tesoro, Texaco, and 

Shell.

Alyeska had agreed to provide clean-up services to shippers of 

crude oil from Valdez in case such shippers spilled crude in 

Prince William Sound. When Alyeska decided, however, that its 

legal liability resulting from these services was unlimited even 

though it had not caused the spill, Alyeska demanded indemnity 

from such shippers in the amount of $1 billion. Such a 

requirement could not be satisfied through insurance by the 

shippers or tanker owners and thus prevented U.S. Oil & Refining 

Co. and others from continuing to transport ANS crude. Of 

course, for the owners of Alyeska and other very large oil 

companies, the requirement was not impossible to meet. They 

just indemnify Alyeska by contract. This is not an option open 

to smaller companies such as ourselves.

We believe in taking responsibility for our own actions and 

insuring these activities to the extent possible. Ships which 

we used were members of TOVALOP and always provided $700 million 

of F&I insurance; and we as shippers always met the financial 

responsibility requirements of the State of Alaska and are 

members of CRISTAL. However, to be required to indemnify others 

such as Alyeska for their negligence and in such a substantial 

sum as $1 billion not only seems unreasonable but is in fact 

impossible. The result was our being prevented from continuing 

to transport ANS to our refinery in Tacoma. The economic impact 

of not buying barrels delivered on U.S. Oil vessels is estimated 

to be over $5 million per year.

CSHB 196 Backqroun i

A suteduty o! th* Time O* Group

S E C T I O N  E .  

N o .  1 8



R e p r e s e n t a t i v e  Bill H u d s o n
18 M arch 1991
P a g e  2

The proposed House Bill No. 196 would limit the liability of the 

spill responders such as Alyeska. Since it would apparently 

satisfy Alyeska that its potential liability would be covered by 

insurance available to shippers, we are hopeful that companies 

such as ours would be able to transport ANS as they have done in 

the past. It does not avoid or limit the liability of anyone 

who spills oil nor do we believe it should. However, the oil 

spill responder who did not create the spill is then permitted 
to quickly respond to the clean-up need without taking on 

unreasonable responsibility for the spill created by others.

Your help in advancing the proposed legislation will be greatly 

appreciated.

Very truly yours,

U.S. OIL & REFINING CO.

—  (LiVL&rO
W.C. Kitto 

Vice President

p a w / 0 1 6 9
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O i l  R e f o r m

ORA/UFA JOINT POSITION PAPER 

ON HB196

by R ik i  O tt

A l l i a n c e

The O i l  Reform A l l ia n c e  and U n ited  Fishermen o f  A la ska  
are s tro n g ly  opposed to  the  in te n t  o f  HB196. We th in k  a 
b i l l  th a t reduces th e  s t a t e 's  l i a b i l i t y  standards fo r  
response a c t io n  c o n tra c to r s  (RACs) i s  both unnecessary and 
u n d e s ira b le .

Our b igg e st concern  w ith  HB196 i s  th a t i t  weakens laws 
passed on ly  la s t  y ea r, laws designed  to  strengthen  o i l  s p i l l  
p reven tion  and response In c e n t iv e s .  A la s k a 's  cu rren t 
l i a b i l i t y  standard o f f e r s  more p ro te c t io n  to  th e  p u b lic  than 
the fe d e ra l governm ent's standard  o f g ross  n eg lig en ce . The 
r ig h t  o f s ta te s  to  s e t h ig h e r s tanda rd s  than the  fe d e ra l 
government i s  a key p r o v is io n  o f the  O i l  P o l lu t io n  Act o f 
1990 (OPA90) and t h is  r ig h t  shou ld  not be d ism issed  l ig h t ly .

I f  HB196 i s  viewed from the  p e rsp e c t iv e  o f  fisherm en 
and communities as v ic t im s ,  the  Inadequacies o f  t h is  b i l l  
become apparent. HB196 e f f e c t iv e ly  p la c e s  another hu rd le  
a cro ss  the path  o f  v ic t im s  t r y in g  to  get compensation fo r  
damages caused by a c a ta s t ro p h ic  o i l  s p i l l .  F u rth e r, i t  
s h i f t s  the l i a b i l i t y  o f s p i l l  response from RACs to  
taxpayers.

I t  i s  q u e s t io n a b le  whether someone can assume ano the r ’ s 
l i a b i l i t y .  The s p i l l e r  r e t a in s  the  r ig h t  to  argue th a t they 
are not l i a b le .  The burden o f  p ro o f,  under HB196, l i e s  w ith  
the "person b r in g in g  a c la im  a g a in s t th e  RAC" (CS HB196 pg. 
6, l in e s  19-20). U n t i l  the  case i s  s e t t le d  in  a cou rt o f 
law, the  v ic t im  rem ains uncompensated.

Arguments in  fa v o r  o f  t h i s  b i l l  s ta te  th a t A la s k a 's  
le g a l atmosphere and l i a b i l i t y  exposures th a t d iscou rage  new 
cleanup c o n tra c to rs  from e n te r in g  th e  s ta te .  But fa c tu a l ly ,  
the  number o f  RACs has in c rea sed  s ig n i f i c a n t ly  s in c e  Exxon 
Va ldez s p i l l .  In  A la ska , RACs co u ld  a ls o  get the  same cover 
o f p ro te c t io n  th a t they  seek in  HB196 by in d e m n if ic a t io n  
through con tingency  p la n s .

CSHB 196 B ackq roun i

S E C T I O N  E ,

700 II S tree t, 14 A nchorn*e, Atnxka MS01 • (W 7) >74 5011

PM lUryrM T*ftr

No. 1 0



O R A / U F A p ag e  2

Tesoro's plea for immunity fro* Alaska's liability 
standards doe3 not stem fro* a problem with existing law; 
rather, it 3 tems fro* Alyeska's requirement of a one billion 
dollar direct action bond fro* all parties regardless of 
size. Last session countless hours were spent tailoring 
HB567 for both large and small operators. If Alyeska 
restructured its bonding requirement, Tesoro's problems 

evaporate.

Conoco's testimony of their recent response to a 3pill 

with an unknown responsible party is misleading. Conoco 
implied that "volunteer” response, in cases where the 
spiller is either unknown or insolvent, would be limited in 

the future unless RACs were immunized.

However under existing law, if the spiller is unknown 

or insolvent, the state assumes control of the cleanup - and 
reimburses RACs for reasonable expenses. It is important to 
realize that Conoco did respond to a spill with an unknown 

responsible party under existing law with existing liability 

standards.

Liability protection for small RACs, such as fishermen 

or communities, can be achieved through contractual 

indemnification. The problem with strict liability as 

perceived by Tesoro, Conoco, and even the community RACs 

simply does not exist.

Alaska's 3trict liability standard was watered down in 
1909 by the legislature so RACs would be liable for injuries 

caused by their own response actions only if they were 

negligent or engaged in intentional misconduct. Under 
existing law, to show negligence by a RAC, a claimant must 

show that the acts or omissions of the contractor under the 

response action contract was not in accordance with 
generally accepted professional standard and practices at 

the time their respon: e action services were performed (AS 

46.09.823(a)).

Existing law provides ample protection for RACs and 

marginal protection for the public. To further weaken the 

state's liability standard would be a grave and regrettable 

step away from the lessons learned from the Exxon Valdez 

spill.

UNITED FISHERMEN OF ALASKA

G ra g  S a id a r
E x e c u t iv e  D ire c to r

211 4th Street, Suite 112 
Juneau , AK 99801

(907) 586-2820 
W ithin Alaska: 1-800-478-FISH 

Fax# (907) 463 2545



STACK fkfMTOL * Ml ItOXWMV California w2«.onoi

’

OMJuAlMk

mcichawuam 
ImrSNhvl
MlWllAf

EMW 04» lUlft* 
(MW kllfW t 
KlMMkM 041 Dt«4Ur WWWW1Ur« M4 **+ *
OUtQtMfc
M w  On MoCwqbatf4*
t*** KiwyM**
AwmwiM* •»■*# hi* 
AM«ff«r<Mn0M A4um(
rw/c
•***»*»« ft»wiM</M|Ur*r Mhn rt*r*v\ 
fteu/wvttvtw'wJUi 
MMwkiv* arnt -a*- uttt
0M4X
Mrt'V II Maw 
Imw *r+ ******* I

T*w Hroji
WAMNOTO* 
iPMrJMiMUl 
l m  »tt tokU'K 
M m w i  k» Wjki

WIT CMAMNIS
<Min«yirOnNMr 

IlkrlMwr
MomtfiewTon
N*)lM«tU

PACIFIC FISHERIES 

L E G I S L A T I V E  T A S K  F O R C E

PACIFIC FXS2ZRIM LBGISIAVXVX TASK FORCE 
RI80LUTXCB

Concerning 'O i l  I p i l l  Responder*e U n ite d  Isauntfcy'

VHSRRAS* It it In the interests of the cltlient end 
resource* of California/ Oregon. Vaihington, Alaska, 
and Idaho to ensure that qualified/ highly trained 
oil tpill reiponse organitationa art in plaoe and 
rtady to respond to oil tpillt anywhere along our 
ooaatlintti and

VHSRSAf/ tht tucottt of the modern-day tpill response 
organisation dopandt upon counties* fishtratn, 
luocontraetortf vtttrlnariant, and other p*rt-ti»e 
specialists vno mult he prepared on an emergency 
biilt to act swiftly and unnttltantly in the face of 
advene circumstance* and often with far leee than 
complete information? end

VJBMU/ theie re*ponder* vlll be deterred teen 
performing clean-up activities os behalf of the 
person or persons actually responsible t or the tpill 
if they are andu.ly exposed to unlimited liability in 
the eourtt of their reipome activities?

BOV/ TRBU70M, BX XV UfOLV lD  by the P t c if io  
F ishe rie s  l e g i s l a t i v e  V a tk Force that tbe fishermen 
and other t p i l l  xe sp o nd a rs , who p e r fo rm  under a d v e r t *  
conditions to  t h t  beat o f th e ir  tra ined a b l l l t l e i  and 
fo llow ing  the d ire c t io n ! o f  reeegnlsod atate and 
federa l au thorities/ should be afforded H a lte d  
im u M ty  from lawsuits a r is in g  as e eoateguence o f 
their response a c t iv it ie s j  and

l l  x* ruRTBM RS80LV1D/ that the F a c if io  r l ih e r ie s  
U g is la t iv f  tub r orce supports and encourages sta te  
end federa l le g is la t io n  which grants any person who 
responds to  an o i l  t p i l l ,  caused by another, iamunlty 
fro© l i a b i l i t y  from a l l  coats and daatgtt except in

f CSHB 196 Bockgrounc

S E C T I O N  E ,  
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€ * • • 0 vha ra th a  ra tp o n d a r < « t i w ith  g r f iN  n a o llg a n o a  
* r  w i l l f u l  m ia a o n d u o t, o t o a u * t i p axaana l i n j u r y  o r 
w ro n g fu l d a a th ) and

f t n w m  B l X t u s o i v v b ,  u h a ra  l im i t a t i o n *  on im m u n ity 
• r a  g ra n te d  to  re v p o n d e r i i , i t  i f  im p o r ta n t t h a t  
v ic t im *  bo f u l l y  p re ta e ta d  and eam pam a ted f o r  
d u u g t i f  and th o  p a r ty  ra a p o rv a lb le  f o r  th a  s p i l l  In  
th a  f i r a t  in a ta n c a  a h a i l b a l i a b l e  f o r  any damage 
oaucad by ra a p o n d a r 'a  a i& p lo  n e g l ig e n o * .

C0PI58 o f t h i t  R e io lu t io n  a h e l l bo t r a r u m i t t o d  to  th o  
H o n o ra b i* O oo ro * B u ih , P * o * id o n t o f th o  U n ite d  
I t o t a i i  and Member* o f t h t  U n ite d  f i t a t a i S ena te and 
th o  Kouto o f R o p ro a a n ta t lv ta  o f A la a k a , V a ih in g to n , 
D ragon, C a l i f o r n ia ,  and Id a h o *

ADOPTED JU K I I f ,  1SJ0,
IB BXTXA, ALAflA
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Simple Negligence:
' A  p e r s o n  i s  n e g l i g e n t  i f  h e  d o e s  n o t  u s e  r e a s o n a b l e  c a r e .  N e g l i g e n c e  m a y  r e s u l t  f r o m  a c t i o n  o r  i n a c t i o n .  A  p e r s o n  i s  n e g l i g e n t  i f  h e  d o e s  n o t  a c t  
a s  a  r e a s o n a b l y  c a r e f u l  p e r s o n  w o u l d  a c t  u n d e r  s i m i l a r  c i r c u m s t a n c e s .  I n  t h i s  c a s e  y o u  [ t h e  j u r y ]  m u s t  d e c i d e  w h e t h e r  o r  n o t  d e f e n d a n t  u s e d  
r e a s o n a b l e  c a r e  u n d e r  t h e  c i r c u m s t a n c e s . "

. . . W i l s o n  v .  S t a t e .  6 6 9  P . 2 d  1 2 9 2 ,  1 2 9 5  ( A l a s k a  1 9 8 3 )

Gross Negligence:
" ( M ] o s t  c o u r t s  c o n s i d e r  t h a t  ’ g r o s s  n e g l i g e n c e ’  f a l l s  s h o r t  o f  a  r e c k l e s s  d i s r e g a r d  o f  c o n s e q u e n c e s ,  a n d  d i f f e r s  f r o m  o r d i n a r y  n e g l i g e n c e  o n l y  i n  d e g r e e ,  
a n d  n o t  i n  k i n d . . . [ i ] t  s i g n i f i e s  m o r e  t h a n  o r d i n a r y  i n a d v e r t e n c e  o r  i n a t t e n t i o n ,  b u t  l e s s  t h a n  c o n s c i o u s  i n d i f f e r e n c e  t o  c o n s e q u e n c e s ;  a n d  t h a t  i t  i s ,  
i n  o t h e r  w o r d s ,  m e r e l y  a n  e x t r e m e  d e p a r t u r e  f r o m  t h e  o r d i n a r y  s t a n d a r d  o f  c a r e . "

. . . S t o r r s  v .  L u t h e r a n  H o s p i t a l s .  6 6 1  P . 2 d  6 3 2 ,  6 3 4 ,  n .  1 ,  ( A l a s k a  1 9 8 3 )



ALASKA’S POLICY ON EMERGENCY RESPONDERS:

AS 0 9 . 6 5 . 0 9 0 . . . A  person a t a hospital o r any o ther location WHO RENDERS EMERGENCY CARE OR EMERGENCY 
COUNSELING TO AN INJURED, ILL, OR EMOTIONALLY DISTRAUGHT PERSON who reasonably appears to the person 
rendering the aid to  be in im m ediate need  o f em ergency aid in o rder to avoid serious harm  or death  is not liable for civil 
dam ages as a result o f an act or omission in rendering emergency aid.

...This section does not preclude liability for civil damages as a result o f GROSS NEGLIGENCE OR RECKLESS OR 
INTENTIONAL MISCONDUCT.

AS 0 9 . 6 5 . 0 9 1 . . . A  person who provides equipm ent or services on the request of a police agency, fire departm ent, rescue 
o r  em ergency squad, o r o ther governm ental agency DURING A STATE OF EMERGENCY DECLARED BY AN AUTHORIZED 
REPRESENTATIVE OF THE STATE OR LOCAL GOVERNMENT is not liable for the death  of o r injury to any person or 
dam age to any p roperty  caused by tha t person’s actions, except when the trier o f facts finds that the person acted 
INTENTIONALLY, RECKLESSLY, OR WITH GROSS NEGLIGENCE.
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PU BLIC LAW  101-380—AUG. 18, 1990 

"(iii) into or on the waters of the exclusive economic zone;
or

“(iv) th a t may affect natu ral resources belonging to, ap­
pertaining to, or under the exclusive m anagem ent author­
ity of the United States.

“(B) In carrying out this paragraph, the President may— 
“(i) remove or arrange for the removal of a discharge, and 

mitigate or prevent a substantial th rea t of a discharge, a t 
any time;

“(ii) direct or m onitor all Federal, State, and private 
actions to remove a discharge; and 

"(iii) remove and, if necessary, destroy a vessel discharg­
ing, or threatening to discharge, by whatever means are 
available.

“ (2 )  D i s c h a r g e  p o s i n g  s u b s t a n t i a l  t h r e a t  t o  p u b l i c  h e a l t h  
o r  w e l f a r e .—(A) If a  discharge, or a substantial th rea t of a 
discharge, of oil or a hazardous substance from a vessel, offshore 
facility, or onshore facility is of such a size or character as to be 
a substantial th rea t to the public health or welfare of the 
United States (including but not limited to fish, shellfish, wild­
life, other natural resources, and the public and private beaches 
and shorelines of the United States), the President shall direct 
all Federal, State, and private actions to remove the discharge 
or to mitigate or prevent the th rea t of the discharge.

"(B) In carrying out this paragraph, the President may, with­
out regard to any other provision of law governing contracting 
procedures or employment of personnel by the  Federal Govern­
m ent— ,

"(i) remove or arrange for the removal of the discharge, 
or mitigate or prevent the substantial th rea t of the dis­
charge; and

“(ii) remove and, if  necessary, destroy a vessel discharg­
ing, or threatening to discharge, by whatever means are 
available.

“ (3 )  A c t i o n s  i n  a c c o r d a n c e  w i t h  n a t i o n a l  c o n t i n g e n c y  
p l a n .—(A) Each Federal agency, State, owner or operator, or 
o ther person participating in efforts under this subsection shall 
act in accordance with the National Contingency Plan or as 
directed by the President.

"(B) An owner or operator participating in efforts under this 
subsection shall act in accordance with the National Contin­
gency Plan and the applicable response plan required under 

•A subsection (j), or as directed by the  President.
^  “ (4 )  E x e m p t i o n  f r o m  l i a b i l i t y . — (A) A person iB not liable for 

removal costs or damages which result from actions taken or 
omitted to be taken in the  couii>e of rendering care, assistance, 
or advice consistent with the National Contingency Plan or as 
otherwise directed by the President.

“(B) Subparagraph (A) does not apply—
“(i) to a responsible party;
“(ii) to a response under the Comprehensive Environ­

mental Response, Compensation, and Liability Act of 1980 
(42 U.S.C. 9601 et seq.);

"(iii) with respect to personal injury or wrongful death; or
"(iv) if the person is grossly negligent or engages in nr.

"(C) A responsible party is liable for any removal costs and 
damages th a t another person is relieved of under subparagraph 
(A).

“ (5 )  O b l i g a t i o n  a n d  l i a b i l i t y  o f  o w n e r  o r  o p e r a t o r  n o t  
a f f e c t e d .—Nothing in this subsection affects—

“(A) the obligation of an owner or operator to respond 
immediately to a discharge, or the th reat of a discharge, of 
oil; or

"(B) the liability of a responsible party under the Oil 
Pollution Act of 1990.

"(6) R e s p o n s i b l e  p a r t y  d e f i n e d .— For purposes of this subsec­
tion, the term  'responsible party’ has the meaning given that 
term  under section 1001 of the Oil Pollution Act of 1990.".

(b) N a t i o n a l  C o n t i n g e n c y  P l a n .— Subsection (d) of section 311 of 
the Federal W ater Pollution Control Act (33 U.S.C. 1321(d)) is 
amended to read as follows:

"(d) N a t i o n a l  C o n t i n g e n c y  P l a n .—
"(1) P r e p a r a t i o n  b y  p r e s i d e n t .— The President shall prepare 

and publish a National Contingency Plan for removal of oil and 
hazardous substances pursuant to this section.

"(2)C o n t e n t s — The National Contingency Plan shall provide 
for efficient, coordinated, and effective action to minimize 
damage from oil and hazardous substance discharges, including 
containment, dispersal, and removal of oil and hazardous sub­
stances, and shall include, but not be limited to, the following:

"(A) Assignment of duties and responsibilities among 
Federal departments and agencies in coordination with 
State and local agencies and port authorities including, but 
not limited to, water pollution control and conservation and 
trusteeship of natural resources (including conservation of 
fish and wildlife).

"(B) Identification, procurement, maintenance, and stor­
age of equipment and supplies.

"(C) Establishment or designation of Coast Guard strike 
teams, consisting of—

"(i) personnel who shall be trained, prepared, and 
available to provide necessary services to carry out the 
National Contingency Plan;

"(ii) adequate oil and hazardous substance pollution 
control equipment and material; and

"(iii) a detailed oil and hazardous substance pollution 
and prevention plan, including measures to protect 
fisheries and wildlife.

“(D) A system of surveillance and notice designed to 
safeguard against as well as ensure earliest possible notice 
of discharges of oil and hazardous substances and imminent 
threats of such discharges to the appropriate State and 
Federal agencies.

"(E) Establishment of a national center to provide co­
ordination and direction for operations in carrying out the 
Plan.

“(F) Procedures and techniques to be employed in identi­
fying, containing, dispersing, and removing oil and hazard- 

. ous substances.
- . "(G) A schedule, prepared in cooperation with the States,

{JrtnlirinnfT —■

PUBLIC LAW 101-380—AUG. 18, 1990 104 STAT. 525



No.

. . - ; .• • . . . . . . . ,v

RAC Liability: Summary of Recent 
Legislation

State No Liability 
for Negli­
gence

Time Limit for 
Limited Liab-
■ty

Liability for 
Gross Neg­
ligence

LlabHfty for 
Intentional 
Misconduct

UablUtty for 
Personal 
Injury or Wrong­
ful Death

Liability for Not 
FoMowing Nat. 
Contingency 
Plan or Lawful 
Authority

Responsible 
Party Liable for 
RAC Negligence

j'R tr? X X X V/V X X

Federal X x« X X X X

California XI* X X X X X X

Delaware X X X X X

Florida X X X X# X X

Georgia X X X X X X

HawaM X X X X# X

Mtoa. X X X X X X

Texas X X X X# X

Virginia X x§ X X X X

Wash. X I X X X#

IO

C O
m
o
H
O
z
C D

f  Good faith requirement

f  Act of God, act of war, and act of third party are defenses.
* Must be certified by State.
H Personal Injury and wrongful death not speclftcaBy 
mentioned.
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GROSe NEGLIGENCE STANDARD FOR CLEANUP CONTRACTORS
- Enacted

-Passed Both Houses

- Special Commission 
Recommends Adoption

j - Active Consideration (Bill 
Introduced)

- No Activity



CLEANUP CONTRACTOR LIABILITY FOR DAMAGES CAUSED
BY CLEANUP OPERATIONS

CSHB 1 9 6  (Resources) and Federal Law vs. 
Existing Alaska Law
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Note: 
Arguable 
L iab ility 
Here Under 
Existing Law

N ote : V e sse l arid  Oil O w n er B o th  E x p r e s s ly  L iab le  
for S im p le  N e g lig e n c e  of C le a n u p  C o n tr a c to r  

U nder C SH B  196, S e c .  3.

V e sse l O w n er a n d  O p e ra to r  E x p r e s s ly  L iab le  for 
S im p le  N e g lig e n c e  of C le a n u p  C o n tr a c t  U n d e r 

S e c . 4 ;? n i(a )(c )(4 )(C ) o f OPA

r*»
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SECTION

RECOVERY OF CLEANUP COSTS 
CRUDE SPILL FROM 90,000 DWT OIL TANKER

Under Both E xisting Law and CSHB 1 9 6

V e s s e l  O w n e r  o r O p e ra to r  
M u s t P ro v id e

1. $202 M i l l i o n Flnunc lo l Respons ib i l i t y . 
AS 40.04.040(C)(1)

2. $54 M i l l i o n Financ ia l Respons ib i l i t y . 
OPA Soc. 1016

3. Alaska Law; At least $60 Mi l l ion 
Di rec t Action. AS 49.04.040(1) 
Federal Law: Al l Di rect Act ion
OPA, Soc. 1016(1)
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SECTION 
C,

DAMAGE RECOVERY 
CRUDE SPILL FROM 90,000 DWT OIL TANKER

Under Both E xisting Law and CSHB 1 9 6

V e s s e l  O w n e r  o r  O p e ra to r  
M u s t  P ro v id e

1, 5202 M i l l i o n Financia l Respons ib i l i t y . 

AS 40.04.040(C)(1)

2. $64 M i l l i o n Financ ia l Respons ib i l i t y . 

OPA Sec. 1010

3. Alaska Law; At loast $60 Mi l l ion 

Di rect Act ion. AS 40.04.040(1) 

Federal Law: All Direc t Act ion

OPA. Sec. 1016(1)



DAMAGE RECOVERY FOR CLEANUP 
CONTRACTOR’S SIMPLE NEGLIGENCE*

Under CSHB 1 9 6

*Based on a Crude Spill From 90,000 DWT Oil Tanker
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S E N A T E  F I N A N C E  C O M M I T T E E  R E P O R T

C ■ ' c
DATE: 5 / 1 5 / 9 1  ' FURTHER:

DATE TURNED 
INTO OFFICE:

The F i n a n c e  Committee  c o n s i d e r e d  CS FOR HOUSE BILL NO. 196 (FINANCE)

L i m i t i n g  c i v i l  l i a b i l i t y  f o r  a c t s  o r  o m i s s i o n s  o f  an o i l  s p i l l  r e s p o n s e  
a c t i o n  c o n t r a c t o r  and  e s t a b l i s h i n g  s t r i c t  l i a b i l i t y  on r e s p o n s i b l e  p a r t i e s  
f o r  c e r t a i n  a c t s  o r  o m i s s i o n s  o f  a r e s p o n s e  a c t i o n  c o n t r a c t o r ;  am end ing  
t h e  d e f i n i t i o n s  o f  ' r e s p o n s e  a c t i o n '  and ' r e s p o n s e  a c t i o n  c o n t r a c t o r ' ; 
r e l a t i n g  t o  a r e p o r t  by  t h e  C i t i z e n s  O v e r s i g h t  C o u n c i l  on O i l  a n d  O t h e r  
H a z a rd o u s  S u b s t a n c e s ;  p r o v i d i n g  f o r  t h e  r e p e a l  on J u l y  1, 1 9 9 2 ,  o f  c h a n g e s  
made by  t h i s  A c t ;  e f d .

a n d  r e c o m m e n d e d :

[ ] r e p l a c e  w i t h  

[ ] o r  a d o p t  _______

C S

C S

[ ] a t t a c h e d  a m e n d m e n t ( s )

[ 7 O ; / crsi e /

[ p a s s

[ ] d o  n o t  p a s s  

[ ] n o  r e c o m m e n d a t i o n  

[ ] i n d i v i d u a l  r e c o m m e n d a t i o n s  

[ ] f u r t h e r  r e f e r r a l  t o  ____________

l e t t e r  o f  i n t e n t  a d o p t e d

[ ] s a m e  t i t l e  

[ ] n e w  t i t l e

[ ] t e c h n i c a l  

t i t l e  c h a n g e  

( H B  o n l y )

A T T A C H E S  N E W  F I S C A L  N O T E ( S ) :

1 D e p t / D a t e :

[ [ " ' " f i s c a l  n o t e ( s )  ___________________________

A P P R O V E S  P R E V I O U S :

[ * < f  f i s c a l  n o t e ( s )  _______

D e p t / D a t e :

[ Y  z e r o  f i s c a l  n o t e ( s ) [ v f  z e r o  f i s c a l  n o t e ( s )

O T H E R  R E C O M M E N D A T I O N S :



FISCAL NOTErSTATE OF ALASKA
1991 LEGISLATIVE SESSION

c ' e ° - -v . Bill VeiVersion: CSHB 196(0&m
(H) Pub lish Date: 3/13/91

Revision Date: ________________________
Title: Lim ited L ia b i l i t y  fo r o i l s p i l l BRU:

Department Affected: DEC
-Environmental Quality

response arfinn .
Sponsor: House O il & Gas______
Requestor: House O il & Gas____

Component: SPPM

COMPONENT SERIAL NO. l 0 1 6

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0 0 0.0 0.0 .0.0

CAPITAL

REVENUE I
FUNDING: (Thousands of Dollars)

GENERAL FUND 0.0 0.0 0.0 0.0 0.0 o.n .
FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0 0.0 0.0 -O.Q.. . .., 0.0

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

Estimate of current year impact:_______________

ANALYSIS: (Attach a separate page if necessary.)

Prepared By:  Janice Adair___________________________ Phone:  2600
Division:  Commissioner's O ffice   Date: March 11, 1991_____

Approved by Commissioner:  . (5l_ ------------------------------------------------
Agency: __________________________________________   Date: /  7.J.--

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 c n M M / r r r , --------  Page _ L  of _ L
C O M M IT T E E  C O P Y



Revision Date:

S T A T E  O F  A L A S K A
1991 LEGISLATIVE SESSION

Title: "An act limiting civil liability for acts or
omissions of an oil spill response action contractor... 
Sponsor: House Special Committee on Oil & Gas
Requestor: House Judiciary___________________

Department Affected: Legislative Affairs Agency_______
BRU: Legislative Council_____________________

Bill Version: CSHB 3 96 (JI im
(H) Publish Date: 5 /1 /9 1

Component: Council & Subcommittees

..COMPONENT SERIAL NO: 783

Expenditures/Revenues: (Thousands of Dot ars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES 0 0 "o 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 32.0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 32.0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 32.0 0 0 0 0 0
TOTAL 32.0 0 0 0 0 0

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:
ANALYSIS: (Attach a separate page if necessary)

CSHB 196(JUD) proposes a study be prepared to assess the oil spill response action contractor civil liability 
and oil spill contingency plan holder status. Funding would be from the Oil and Hazardous Release 
Response Fund. To perform this study, the Citizens' Oversight Council would need funds for contractual 
services for legal and other research.

see attached page

! Sloops, Director vV Michele Brown, Exec. Director 'UPrepared By: Pamela A? Stoops, Director
465-3850 

Phone: 561-2101
Division: Administrative Services Citizens' Oversight Council Date: 4/23/91

Approved By: Warren W. Endicott, Executive Director fiiobfTVrV //t/LuM/
Agency: Legislative Affairs Agency Date: 4/23/91

Distribution (by preparer): Legislative F in a n c e ^ lg ^ l^ v e ^ S ^ ip r . ^ lg i j j ^ t o r ,  OMB, & Impacted Agency(ies).



CSHB 196(Jud) limits liability for civil damages for oil spill response action contractors who respond 
to a release or a threatened release of oil, unless the contractor acts with gross negligence 
or intentional misconduct. The limited liability is intended to encourage aggressive oil spill 
response.

In analyzing this bill, the legislature found that there were good public reasons to address 
the issue of oil spill response action contractor liability. However, the legislature also found that 
the subject is extremely complex because of the varying public interests and the variations in 
the types of response action contractors currently operating in Alaska. The legislature wants the 
study to identify the types of contractors responding to different oil spill discharges so that the 
legislature could finely tune which response action contractors operating in which scenarios 
ought to have limited liability for civil damages.

The legislature also intended the study to address the relationships between different response action 
contractors and the holders of contingency plans. In order to have a strengthened and cohesive oil 
spill response, it is critical that the contingency plan holder and the response action contractor 
adhere to a single plan with direction and oversight by state and federal agencies. In analyzing 
current law, the legislature found that confusion in response may still exist. Accordingly, 
the legislature has requested that the study include an assessment of whether the present state 
laws that require oil shippers and owners to hold contingency plans, and that enable oil shippers 
and owners to contract with response action contractors to carry out contingency plans, are 
adequate to protect the public in the event of an oil spill.

CONTRACTUAL

Estimate approximately 2 months or 320 hours of research and report preparation.

Estimate contracting at approximately $100 per hour on the assumption that the 
contractor would assume all expenses for the project, including travel, supplies, 
postage, copying, computer services, etc.

$100 x 320 hours = $32,000

C O M M IT T E E  C O P Y Page 2 of 2



S E N A T E  S P E C I A L  C O M M I T T E E  O N  O I L  A N D  G A S

LETTER OF INTENT —  CSHB 196 ( F in a n c e )

The S e n a t e  S p e c i a l  Commit tee  on O i l  a nd  Gas h a s  
c o n s i d e r e d  CSHB 196 ( F i n a n c e ) , and s u b m i t s  t h i s  l e t t e r  o f  
i n t e n t  t o  c l a r i f y  two i s s u e s  p r e s e n t e d  by  t h a t  b i l l .

F i r s t ,  u n d e r  s e c t i o n  8 o f  t h e  b i l l ,  a  r e s p o n s e  
a c t i o n  c o n t r a c t o r  l o s e s  i t s  l i m i t e d  imm unity  i f ,  w i t h o u t  
a p p r o v a l  by  t h e  f e d e r a l  o r  s t a t e  o n - s c e n e  c o o r d i n a t o r ,  i t  
" s u b s t a n t i a l l y  d e v i a t e d "  f rom an  a p p r o v e d  o i l  s p i l l  
c o n t i n g e n c y  p l a n  t h a t  i t  e i t h e r  a u t h o r e d  o r  a g r e e d  by  c o n t r a c t  
t o  f o l l o w .  The c o m m i t t e e  c o n s i d e r e d  d e f i n i n g  " s u b s t a n t i a l l y  
d e v i a t e d "  a l o n g  t h e  l i n e s  s u g g e s t e d  by  A l y e s k a ,  s e t  o u t  a t  t h e  
end  o f  t h i s  l e t t e r .  The c o m m it tee  d i d  n o t  h a v e  t h e  t i m e  t o  
f u l l y  e x p l o r e  d e f i n i n g  t h e  t e r m .  The i n d u s t r y  f e l t  t h a t  t h e  
t e r m  " u n j u s t i f i a b l e "  s h o u l d  be  i n c l u d e d  i n  t h e  d e f i n i t i o n  
b e c a u s e  t h e y  w a n te d  t o  h a v e  t h e  o p p o r t u n i t y ,  i n  r e v i e w i n g  a 
d e v i a t i o n  f rom  a p l a n ,  t o  a r g u e  t o  a  c o u r t  t h a t  t h e  a c t i o n  
r e s u l t i n g  i n  t h e  d e v i a t i o n  was t h e  r i g h t  a c t i o n  i n  t h e  
c i r c u m s t a n c e s .  However, o t h e r s  were  c o n c e r n e d  t h a t  
" u n j u s t i f i a b l e "  m ig h t  mean t h a t  any  a c t i o n  f o r  w h ic h  t h e r e  i s  
any j u s t i f i c a t i o n  ( i n  any  p e r s o n ' s  mind) would  n o t  r e s u l t  i n  a 
s u b s t a n t i a l  d e v i a t i o n ,  and  t h u s  c o u l d  b e  r e a d  t o  r e n d e r  t h e  
c o n t i n g e n c y  p l a n  r e q u i r e m e n t s  o f  t h e  b i l l  i n e f f e c t i v e .  The 
c o m m i t t e e  b e l i e v e s  t h a t ,  u n d e r  t h e  b i l l ,  de  m in im us  o r  
t e c h n i c a l  v i o l a t i o n s  o f  t h e  c o n t i n g e n c y  would  n o t  r e s u l t  i n  a 
" s u b s t a n t i a l  d e v i a t i o n "  f i n d i n g ,  and t h a t  a  " s u b s t a n t i a l  
d e v i a t i o n "  w i l l  o n l y  o c c u r  when i m p o r t a n t ,  o r  m a t e r i a l ,  
r e q u i r e m e n t s  o f  t h e  p l a n  a r e  v i o l a t e d .  The c o m m i t t e e  
d e t e r m i n e d  n o t  t o  a t t e m p t  t o  d e f i n e  " s u b s t a n t i a l l y  d e v i a t e d "  
b u t  r a t h e r  t o  a s k  t h a t  t h e  i s s u e  be  i n c l u d e d  i n  t h e  i n t e r i m  
s t u d y .

The s e c o n d  i s s u e  c o n c e r n s  t h e  r e l a t i o n s h i p  o f  HB 196 
t o  t h e  amendments t o  AS 4 6 . 0 4 .0 3 0  made by  l a s t  y e a r ' s  HB 567.  
AS 4 6 . 0 4 . 0 3 0 (k) s e t s  o u t  c o n t i n g e n c y  p l a n  r e s p o n s e  p l a n n i n g  
s t a n d a r d s .  A t  t h e  same t i m e ,  AS 4 6 . 0 4 . 0 3 0 ( 1 )  p r o v i d e s  t h a t  
t h e  b e n ch m ark s  a r t i c u l a t e d  i n  s u b s e c t i o n  (k) "do n o t  
c o n s t i t u t e  c l e a n u p  s t a n d a r d s  t h a t  m us t  b e  met  by  t h e  h o l d e r  o f  
a c o n t i n g e n c y  p l a n . "  N o th in g  i n  HB 196 i s  i n t e n d e d  t o  amend 
AS 4 6 . 0 4 . 0 3 0 ( 1 )  o r  t o  c r e a t e  a c l e a n u p  s t a n d a r d  t h a t  m u s t  be  
met  by  a h o l d e r  o f  a  c o n t i n g e n c y  p l a n  o r  a r e s p o n s e  a c t i o n  
c o n t r a c t o r .  S i m i l a r l y ,  s i n c e  t h e  r e q u i r e m e n t s  o f  s u b s e c t i o n  
(k) do n o t  c o n s t i t u t e  c l e a n u p  s t a n d a r d s  " s u b s t a n t i a l  
d e v i a t i o n "  i s  d e t e r m i n e d  by t h e  t e r m s  o f  an a p p r o v e d



- . .  . .

c • • C

c o n t i n g e n c y  p l a n  and  n o t  s u b s e c t i o n  ( k ) , e x c e p t  t o  t h e  e x t e n t  
t h a t  a  p r o v i s i o n  o f  s u b s e c t i o n  (k) h a s  b e e n  i n c o r p o r a t e d  i n t o  
t h e  c o n t i n g e n c y  p l a n .

U n d e r  s e c t i o n  11 o f  t h e  b i l l ,  t h e  C i t i z e n s '
O v e r s i g h t  C o u n c i l  on O i l  and H a z a rd o u s  S u b s t a n c e s  w i l l  r e v i e w  
t h e  i s s u e s  p r e s e n t e d  by  t h e  l e g i s l a t i o n .  I t  i s  t h i s  
c o m m i t t e e ' s  e x p e c t a t i o n  t h a t  t h e  C o u n c i l  w i l l  r e v i e w  t h e  
1 5 - d a y  t i m e  l i m i t  f o r  l i m i t e d  imm uni ty  p r o v i d e d  by  t h i s  
l e g i s l a t i o n ,  and  a s s e s s  w h e t h e r  t h a t  p e r i o d  o u g h t  t o  be  
e x t e n d e d .  The c o m m i t t e e  a l s o  e x p e c t s  t h e  C o u n c i l  t o  s t u d y  t h e  
i s s u e  o f  w h e t h e r  t h e  p h r a s e  " s u b s t a n t i a l l y  d e v i a t e d "  s h o u l d  b e  
f u r t h e r  d e f i n e d ,  and  w h e t h e r  t h e  a c t s  o f  e m p lo y ee s  o f  a 
r e s p o n s e  a c t i o n  c o n t r a c t o r  s h o u l d  b e  e x c l u d e d  f rom  t h e  a c t s  
t h a t  c o u l d  l e a d  t o  a s u b s t a n t i a l  d e v i a t i o n .  Among t h e  o p t i o n s  
p r e s e n t e d  t o  t h e  L e g i s l a t u r e ,  b u t  n o t  i n c o r p o r a t e d  i n  t h e  
b i l l ,  was t h e  f o l l o w i n g  p r o p o s e d  l a n g u a g e  s u g g e s t e d  by  
A l y e s k a :

I n  t h i s  s e c t i o n ,  " s u b s t a n t i a l l y  d e v i a t e d "  means 
s i g n i f i c a n t ,  u n j u s t i f i a b l e  a n d  u n a u t h o r i z e d  d e p a r t u r e  
f rom  t h e  f u n d a m e n t a l  r e q u i r e m e n t s  o f  a  p l a n  by  t h e  
e x e c u t i v e s ,  m a n a g e r s  and i n c i d e n t  commanders o f  a 
r e s p o n s e  a c t i o n  c o n t r a c t o r .
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE FINANCE COMMITTEE

Offered: 5/2/91
Referred: Rules

Sponsor(s): HOUSE SPECIAL COMMITTEE ON OIL AND GAS

A BILL

FOR AN ACT ENTITLED

1 "An Act limiting civil liability for acts o r omissions of an oil spill response action

2 contractor and establishing strict liability on responsible parties for certain acts o r

3 omissions o f a response action contractor; amending the definitions of ‘response action’ and

4 ‘response action contractor’; relating to a report by the Citizens Oversight Council on Oil

5 and O ther H azardous Substances; providing for the repeal on July 1, 1992, of changes

6 m ade by this Act; and providing for an effective date."

7 BE IT  ENACTED BY TH E LEGISLATURE OF TH E STATE OF ALASKA:

8 * Section 1. AS 46.03.822(a) is amended to read:

9 (a) Notwithstanding any other provision or rule of law and subject only to the defenses

10 set out in (b) of this section and the exception set out in (i) of this section, the following persons

11 are strictly liable, jointly and severally, for damages [TO PERSONS OR PROPERTY,

12 WHETHER PUBLIC OR PRIVATE, INCLUDING DAMAGE TO THE NATURAL

13 RESOURCES OF THE STATE OR A MUNICIPALITY,] and for the costs of response,

CS FOR HOUSE BILL NO. 196 (FINANCE)
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1 containment, removal, or remedial action incurred by the state or a municipality, resulting from

2 an unpermitted release of a hazardous substance or, with respect to response costs, the substantial

3 threat of an unpermitted release of a hazardous substance:

4 (1) the owner of, and the person having control over, the hazardous substance at

5 the time of the release or threatened release; this paragraph does not apply to a consumer product

6 in consumer use;

7 (2) the owner and the operator of a vessel or facility, from which there is a

8 release, or a threatened release that causes the incurrence of response costs, of a hazardous

9 substance;

10 (3) any person who at the time of disposal of any hazardous substance owned or

11 operated any facility or vessel at which the hazardous substances were disposed of, from which

12 there is a release, or a threatened release that causes the incurrence of response costs, of a

13 hazardous substance;

14 (4) any person who by contract, agreement, or otherwise arranged for disposal or

15 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous

16 substances owned or possessed by the person, other than domestic sewage, or by any other party

17 or entity, at any facility or vessel owned or operated by another party or entity and containing

18 hazardous substances, from which there is a release, or a threatened release that causes the

19 incurrence of response costs, of a hazardous substance;

20 (5) any person who accepts or accepted any hazardous substances, other than

21 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,

22 from which there is a release, or a threatened release that causes the incurrence of response costs,

23 of a hazardous substance.

24 * Sec. 2. AS 46.03.822(a) is repealed and reenacted to read:

25 (a) Notwithstanding any other provision or rule of law and subject only to the defenses

26 set out in (b) of this section and the exception set out in (i) of this section, the following persons

27 are strictly liable, jointly and severally, for damages to persons or property, whether public or

28 private, including damage to the natural resources of the state or a municipality, and for the costs

29 o f response, containment, removal, or remedial action incurred by the state or a municipality,

30 resulting from an unpermitted release of a hazardous substance or, with respect to response costs,

31 the substantial threat of an unpermitted release of a hazardous substance:
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1 (1) the owner of, and the person having control over, the hazardous substance at

2 the time of the release or threatened release; this paragraph does not apply to a consumer product

3 in consumer use;

4 (2) the owner and the operator of a vessel or facility, from which there is a

5 release, or a threatened release that causes the incurrence of response costs, of a hazardous

6 substance;

7 (3) any person who at the time of disposal of any hazardous substance owned or

8 operated any facility or vessel at which the hazardous substances were disposed of, from which

9 there is a release, or a threatened release that causes the incurrence of response costs, of a

10 hazardous substance;

11 (4) any person who by contract, agreement, or otherwise arranged for disposal or

12 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous

13 substances owned or possessed by the person, other than domestic sewage, or by any other party

14 or entity, at any facility or vessel owned or operated by another party or entity and containing

15 hazardous substances, from which there is a release, or a threatened release that causes the

16 incurrence of response costs, of a hazardous substance;

17 (5) any person who accepts or accepted any hazardous substances, other than

18 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,

19 from which there is a release, or a threatened release that causes the incurrence of response costs,

20 of a hazardous substance.

21 * Sec. 3. AS 46.03.822 is amended by adding a new subsection to read:

22 (k) In this section, "damages" include damage to persons or to public or private property,

23 damage to the natural resources of the state or a municipality, and damage caused by acts or

24 omissions of a response action contractor for which the response action contractor is not liable

25 under AS 46.03.823 or 46.03.825.

26 * Sec. 4. AS 46.03.823(a) is amended to read:

27 (a) A person who is a response action contractor with respect to a release or threatened

28 release of a hazardous substance o ther than oil whose acts or omissions are not contrary to a

29 response plan or order by a state or federal agency having jurisdiction over the release or

30 threatened release is not civilly liable for injuries, costs, damages, expenses, or other liability that

31 results from the release or threatened release unless the release or threatened release is caused
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1 by an act or omission of the response action contractor that is negligent or grossly negligent or

2 constitutes intentional misconduct. To show negligence by a response action contractor, a

3 claimant must show that the acts or omissions of the contractor under the response action contract

4 were not in accordance with generally accepted professional standards and practices at the time

5 the response action services were performed.

6 * Sec. 5. AS 46.03.823(a) is repealed and reenacted to read:

7 (a) A person who is a response action contractor with respect to a release or threatened

8 release of a hazardous substance whose acts or omissions are not contrary to a response plan or

9 order by a state or federal agency having jurisdiction over the release or threatened release is not

10 civilly liable for injuries, costs, damages, expenses, or other liability that results from the release

11 or threatened release unless the release or threatened release is caused by an act or omission of

12 the response action contractor that is negligent pr grossly negligent or constitutes intentional

13 misconduct. To show negligence by a response action contractor, a claimant must show that the

14 acts or omissions of the contractor under the response action contract were not in accordance

15 with generally accepted professional standards and practices at the time the response action

16 services were performed.

17 * See. 6. AS 46.03.823(g) is repealed apd reenacted to read:

18 (g) In this section, "response action" means an action taken in connection with the

19 mitigation or cleanup of a release pr threatened release of a hazardous substance other than oil,

20 including investigation, evaluation, plan development, mapping and surveying, engineering,

21 design and construction, removal, and equipment provision.

22 * Sec. 7. AS 46.03.823(g) is repealed and reenacted to read:

23 (g) In this section,

24 (1) "response action" means an actipn taken in connection with the mitigation or

25 cleanup of a hazardous substance release pr threatened release, including investigation, evaluation,

26 plan development, mapping and surveying, engineering, design and construction, removal, and

27 equipment provision;

28 (2) "response action contract" means a written contract or agreement to provide

29 response action with respect to a relcas; or threatened release of a hazardous substance, entered

30 into by a person with

31 (A) the department;
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1 (B) another person who has entered into an agreement with the department

2 that provides for response action subject to the department’s oversight and control;

3 (C) a federal agency with jurisdiction over the release or threatened

4 release; or

5 (D) another person potentially liable for the release or threatened release

6 under state or federal law;

7 (3) "response action contractor" means

8 (A) a person who enters into a response action contract with respect to a

9 release or threatened release of a hazardous substance and who is carrying out the

10 contract, including a cooperative organization formed to maintain and supply response

11 equipment and materials that enters into a response action contract relating to a release

12 or threatened release; and

13 (B) a person who is retained or hired by and is under the control of a

14 person described in (A) of this paragraph to provide services related to the response

15 action contract.

16 * Sec. 8. AS 46.03 is amended by adding a new section to read:

17 Sec. 46.03.825. OIL SPILL RESPONSE ACTION CONTRACTORS, (a) A person who

18 is a response action contractor with respect to a release or threatened release of oil whose act or

19 omission is not contrary to an order of the federal or state on-scene coordinator is not civilly

20 liable for injuries, costs, damages, expenses, or other liability that results from the release or

21 threatened release, or from the response action contractor’s act or omission in response to the

22 release or threatened release, unless the person bringing a claim against the response action

23 contractor proves by a preponderance of the evidence that

24 (1) the response action contractor would have been liable for the initial release

25 or threatened release under AS 46.03.822 even if that contractor had not carried out a response

26 action;

27 (2) the response action contractor acted with gross negligence or intentional

28 misconduct; or

29 (3) the response action contractor, without approval by the federal or state on-

30 scene coordinator, substantially deviated from an oil spill contingency plan previously approved

31 under AS 46.04.030, and the plan was either prepared by that contractor for a party responsible
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1 for tlie release under AS 46.03.822 or that contractor previously agreed to comply with the terms

2 of that plan under a contract with parties responsible for the release under AS 46.03.822.

3 (b) The limitation on liability contained in (a) o f this section does not apply to

4 (1) an action for personal injury or death;

5 (2) an action for damages to tangible personal property not caused by oil; or

6 (3) an act or omission that occurs more than 15 days after the release.

7 (c) If the liability of an oil spill response action contractor is not limited under (a) of this

8 section or if the provisions of (a) of this section do not apply because of (b) of this section, the

9 oil spill response action contractor is not civilly liable for injuries, costs, damages, expenses, or

10 other liability that results from the response action contractor’s act or omission with respect to

11 a release or threatened release of oil unless the act or omission of the oil spill response action

12 contractor is negligent, grossly negligent, or constitutes intentional misconduct. This subsection

13 does not apply to an oil spill response action contractor who would have been liable fur the

14 initial release or threatened release of oil under AS 46.03.822 even if that contractor had not

15 carried out a response action.

16 (d) In this section, "response action" means an action taken to respond to a release or

17 threatened release of oil, including but not limited to mitigation, clean up, or removal of a release

18 or threatened release of oil.

19 * Sec. 9. AS 46.03.826 is amended by adding new paragraphs to read:

20 (14) "response action contract" means a written contract or agreement to provide

21 response action with respect to a release or threatened release of a hazardous substance entered

22 into by a person with

23 (A) the department;

24 (B) another person who has entered into an agreement with the department

25 that provides for response action subject to the department’s oversight and control;

26 (C) a federal agency with jurisdiction over the release or threatened

27 release; or

28 (D) another person potentially liable for the release or threatened release

29 under state or federal law;

30 (15) "response action contractor" means

31 (A) a person who enters into a response action contract with respect to a
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1 release or threatened release of a hazardous substance and who is carrying out the

2 contract, including a cooperative organization formed to maintain anH supply response

3 equipment and materials that enters into a response action contract relating to a release

4 or threatened release;

5 (B) a person who is retained or hired by and is under the control o f a

6 person described in (A) of this paragraph to provide services related to the response

7 action contract; and

8 (C) a person who acts as a volunteer and is engaged in a response action.

9 * Sec. 10. AS 46.03.822(k), 46.03.825, 46.03.826(14), and 46.03.826(15) arc repealed.

10 * Sec. 11. REPORT. The Citizens Oversight Council on Oil and Other Hazardous Substances

11 (AS 24.20.600) shall review the entire subject of response action contractor civil liability and the status

12 of oil spill contingency plan holders. The review of both subjects shall be completed and a report

13 submitted to the legislature before January 15, 1992. The report must address whether further

14 modifications are necessary to state laws on response action contractor civil liability, and include an

15 analysis of whether the present state laws that require shippers and owners to hold contingency plans

16 and that enable shippers and owners to contract with response action contractors to carry out contingency

17 plans are adequate to protect the public in the event of an oil spill.

18 * Sec. 12. Sections 2, 5, 7, and 10 of this Act take effect July 1, 1992.

19 * Sec. 13. Sections 1, 3, 4, 6, 8, 9, and 11 of this Act take effect immediately under AS 01.10.070(c).
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

A BILL I
J

FOR AN ACT ENTITLED

1 "An Act relating  to investment pools for public entities; and providing for an effective j
iI

2 date."

i
3 BE IT  ENACTED BY TH E LEGISLATURE O F TH E STATE OF ALASKA:

i
4 * Section 1. AS 37.25 is amended by adding a new section to read: j

5 Sec. 37.25.050. INVESTMENT POOLS FOR PUBLIC ENTITIES, (a) A public enrity

6 may enter into agreements with other public entities regarding the formation and operation of

7 investment pools under which funds of the participating public entities are administered and

8 invested jointly. One or more public entities may form a nonprofit corporation for the purpose

9 of operating an investment pool. An agreement entered into under this section may provide for

10 the employment of staff and other matters necessary for the operation of the investment pool.

11 Each participating public entity is authorized to spend funds necessary for the operation of the

12 investment pool.

13 (b) The prudent investor rule shall be applied to investments made by investment pools

14 formed under this section. The prudent investor rule means that the investors shall exercise the
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1 judgm ent and care under the circumstances then prevailing that an institutional investor of

■ 2 ordinary prudence, discretion, and intelligence exercises in the management of large investments

3 entrusted to it not in regard to speculation but in regard to the permanent disposition of funds,
I

4 considering the probable safety of capital as well as probable income.

5 (c) For purposes of this section, "public entity" means a subdivision o f the state,

:j 6 including a municipality, school district, or regional educational attendance area, or an
1
; 7 organization composed o f public entities..1
; 8 * Sec. 2. This Act takes effect immediately under AS 01.10.070(c).

i
i
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O F F I C E  O F  T H E  C O M M I S S I O N E R

W vv~ iiW WALTER J. HICKEL, GOVERNOR

□ P.O. BOX B
JUNEAU. ALASKA 99811-2100 
PHONE: (907) 465^700

□ 949 E. 36TH AVENUE. SUITE 400
ANCHORAGE. ALASKA 99508-4302 
PHONE: (907) 563-1073

A p r i l  2, 1991

POSITION PAPER 

RE: CS f o r  House B i l l  199

SPONSOR: House Community and R e g i o n a l  A f f a i r s  Com mit tee

D e p a r t m e n t a l  P o s i t i o n :  S u p p o r t

Program  E f f e c t s

The b i l l  would p r o v i d e  f o r  c e r t a i n  p u b l i c  e n t i t i e s  t o  form and 
o p e r a t e  i n v e s t m e n t  p o o l s  f o r  p u b l i c  f u n d s  which m ig h t  o t h e r w i s e  
l i e  i d l e .

Comments

T h i s  c o n c e p t  would p r o v i d e  a much needed  t o o l  f o r  p u b l i c  
e n t i t i e s  t o  use  in  m ax im iz in g  a v a i l a b l e  r e v e n u e s  t o  o f f s e t  t h e  
c o s t  o f  s e r v i c e s  p r o v i d e d  w i t h i n  t h e i r  b o u n d a r i e s .  I n  t h e s e  
t i m e s  o f  d e c l i n i n g  s t a t e  r e v e n u e s ,  i t  i s  e x t r e m e l y  i m p o r t a n t  
t h a t  we f o c u s  on d i s c o v e r i n g  new s o u r c e s  o f  r e v e n u e s  f o r  l o c a l  
j u r i s d i c t i o n s ,  and m ethods  w hereby  e x i s t i n g  f i s c a l  a c t i v i t i e s  
a t  t h e  l o c a l  l e v e l  c a n  be e n h an c ed  t o  maximize  t h e i r  
e f f i c i e n c y .  Com m it tee  S u b s t i t u t e  f o r  House B i l l  199 d i r e c t l y  
a d d r e s s e s  t h a t  c o n c e p t ,  and t h e  D e p a r tm e n t  s t r o n g l y  s u p p o r t s  
i t s  p a s s a g e .

E dgar  B l a t c h f o r d ,  C om m iss ioner

21-P1LH
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BILL ANALYSIS

STATE O F  A L A S K A

OFFICE OF THE GOVERNOR

DEPARTMENT
R e v e n u e

DIVISION
T r e a s u r y

BILL NUMBER

H B  1 9 9

SPONSOR

H o u s e  C o m m u n i t y  &  R e g i o n a l  A f f
SHORT TrTLE OF BILL

I n v e s t m e n t  P o o l s  f o r  P u b l i c  E n t i t i e s

DEPARTMENT POSITION

S e e  a m e n d m e n t s  p r o p o s e d .
«--- L---------  ^ J

PREPARED BY / l / O
B r i a n  C .  A n d r e w s r DATE

4 / 2 / 9 1
COMMISSIONEHXartp t* DATE

SUMMARY
OTHER AGENCIES AFFECTED BY BILL

N o n e  k n o w n

CONSTITUENT GR0UP(S) AFFECTED BY BILL

ORGANIZATIONAL SUPPORT FOR BILL

M u n i c i p a l i t i e s  a n d  o t h e r  p u b l i c  e n t i t e s .

ORGANIZATIONAL OPPOSITION TO BILL

N o n e  k n o w n

FISCAL IMPACT: □  NONE E X  FISCAL NOTE ATTACHED
BACKGROUND/LEGISLATURE INTENT

T o  a l l o w  f o r  t h e  c r e a t i o n  o f  a  n o n p r o f i t  c o r p o r a t i o n  f o r  t h e  p u r p o s e  o f  e s t a b l i s h i n g  a n d  
o p e r a t i n g  a n  i n v e s t m e n t  p o o l  o f  s e c u r i t i e s  f o r  p u b l i c  e n t i t i e s .

ANALYSIS OF BILL/PROGRAM EFFECTS

T h r o u g h  a  c o o p e r a t i v e  e f f o r t ,  p u b l i c  e n t i t i e s  w o u l d  e s t a b l i s h  a  p r i v a t i z e d  m o n e y  m a r k e t  
m u t u a l  f u n d  w h i c h  m a y  p r o v i d e  f o r  i n c r e a s e d  i n v e s t m e n t  r e t u r n s  a n d  l o w e r  i n v e s t m e n t  r i s k .

AMENDMENTS PROPOSED

P l e a s e  s e e  a t t a c h e d .

01-009 (R n . 12/831
PLEASE ATTACH A SEPARATE SHEET FOR AOtXTTONAL COMMENTS OR AMALYWS.



STATE O F ALASKA 
O FF IC E  O F T H E  GO V ERN O R 

B I L L  A N A L Y S IS

HB 199

A m endm ents proposed:

Section 37.25.050 (b) of CS SB 182 and HB 199 should be modified to include within the 
definition o f "public entity" the State o f Alaska as well as a subdivision of the State, 
including a municipality, school district, regional educational attendance area or service area 
within the unorganized borough; or an organization composed of public entities. The 
expanded definitions would allow the General Investment Fund o f the State to be a participant 
in the investment pool.

The Department o f Revenue believes that the formation, of an investment pool for money 
market securities within the Division of Treasury would offer the following benefits.

1. Use of T reasury’s expertise in investment and cash management matters.

2. Treasury’s existing arrangements for custodial services can accommodate a participant 
investment pool.

3. Treasury has already established cash concentration procedures within banks located in 
Alaska which could be used by public entities to transfer funds to the investment pool.

4. Use of Treasury’s existing ACH electronic funds transfer capabilities which 
accommodates movement of deposits and withdrawals to and from the bank accounts of 
the participants.

5. Inclusion of the General Investment Fund as a participant would assure the investment 
poo l’s objectives of enhanced yields, liquidity and preservation and safety of capital.

6. Probable overall lower cost benefits to all participants.

Treasury would anticipate the following annual costs if  it was charged with the responsibility 
o f establishing and managing an investment pool of an assumed size o f $500 million.

Personal: 1 FTP cash management position $ 50,000
1/2 FTP Investment officer 40,000
1 F IT  Accountant 50,000

Contractual: Custodial fees @ 5 bps1 250,000
External audit 25,000

'"bps", or "basis points", is the standard of measurements o f less than one per cent. One 
bps equals one percent o f one percent.

Page 2 o f 3
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Equipment/Communications, computer supplies 
software and equipment enhancements 75.000

TOTAL $490.000

$490,000 represents a cost of 0.00098 (9.8 bps) of the $500 million pool total. For example, 
an 8.0 per cent gross investment return will net to 7.9 per cent after Treasury’s total expenses. 
The only variable cost is custodial fees which would increase slightly by additional asset 
amounts to the investment pool. Because of scales o f economy, the impact of Treasury’s 
expenses on gross earnings would be reduced further by investment pools greater than $500 
million.

Page 3 o f  3



ALASKA 
[MUNICIPAL 
■ LEAGUE 217 Second Street. Suite 200 ■ Juneau. Alaska 99801 ■ Tel (907)586-1325. Fax (907)463-5^80

February 1991

Alaska Municipal League 

Investment Pool Legislation and Program Justification

The Alaska Municipal League (AML) urges the passage of legislation to 

authorize the formation of investment pools under Title 29. The AML wishes 

to form an investment pool to improve the efficiency and effectiveness of 

m un ic ipalities and other local public entities statewide in the investment 

of their short-term, "idle," public funds. T h e  objectives of the p o o l’s 

investments, in order of priority, will be 1) security, 2) liquidity, and 

3) return. In the absence of an Alaska "joint powers act," the AML is 

seeking legislation to authorize a public entity or a nonprofit corporation 

to form and enter into agreements for the purpose of investing funds.

Many AML member municipalities and school districts do not have banks in 

their communities much less investment options. In certain cases, 

m unicipalities lost funds when several banks folded in the 19 80 *s because 

their funds were not collateralized. As federal and state financial 

assistance to municipalities have declined, making the most of local funds 

through interest revenues continues to be important.

The AML membership of over 125 municipalities passed a resolution in

No vember 1989 directing the AML Board of Directors to investigate the 

feasibility of a municipal investment pool. The AML formed a committee of 

municipal officials to investigate the need and feasibility of a pool. The 

committee surveyed municipalities and school districts in June 1990 to 

gather information on local investment practices and interest in

participating in a pool. Over 50 responses were received indicating:

o Idle funds may be sufficient to form a pool 

o A significant number of respondents do not have written

investment policies 

o Few municipalities and school districts employ investment

professionals 

o Few do not collateralize their investments

o Most respondents invest in a broad variety of investment

instruments

o Some respondents indicated that they had investments of over 2

years in terms which may not be prudent for these public 
funds

o An investment pool would broaden the investment options

available to even the most sophisticated, investor 

municipalities/school districts 

o The less sophisticated municipalities/school districts would

benefit from safekeeping, yield of a pool, and 

professional advice.

Member of the National League of Cities and the National Association of Counties



AML In ve s tm en t Pool
F eb rua ry  1991
Page 2

The committee reviewed investment pools operating in 13 states. These pools 

are operated within the state t r e a s u r e r’s office or a independent non-profit 

corporations. The committee is leaning toward using a m on ey market fund 

limited to very secure types of investments. The return on investments 

would be improved by increasing volume and term through pooling rather than 

on increasing risk.

In September 1990, the AML Board authorized the committee to proceed with 

establishing an investment pool by introducing legislation and distributing 

a request for proposal for a firm(s) to assist the AML with managing pool 

and investing the funds on behalf of entities who choose to pa rticipate in 
the p o o l .

A request for proposal from firms wishing to bid on providing 

administration, custodial and investment services has been finalized and 

will be distributed in March. AML is also working with a law firm to 

develop the necessary legal documents. If the legislation passes this 

session as planned, it is the intent of the AML to establish the pool and 
accept funds as of July 1, 1991.

The legislation would have a zero fiscal note and would not affect the State 

of Alaska. Participation in the pool by eligible public entities would be 

optional. The AML Board of Directors urges the Legislature to pass the 

investment pool legislation in the First Session of the 17th Alas ka  State 

Legislature to enable the AML to immediately begin to improve the efficiency 

and effectiveness of participants in the investments of their public funds.

sab2:investwhy
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(11)
Date Referred: March 22, 1991

f  OUSE COMMITTEE REPOF
FURTHER REFERRALS:

Date of Committee Action: ^/- /r~-

The FINANCE Committee considered:

HOUSE BILL NO. 200

HB 200

ANCHORAGE COASTAL WILDLIFE REFUGE

"An Act relating to the addition of land to the Anchorage Coastal Wildlife Refuge."

RECOMMENDATIONS: 
be replaced w ith _______
[ ] have attached amendments(s) 
[X| do pass 
[ ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to th e ____

ADOPTS:

[ ] the same title 
_[ ] a new title

Committee

letter o f Intent

ATTACHES NEW FISCAL NOTE(s): 

[*C] fiscal impact /? J 4  ?

[ ] zero fiscal note

(Depl) APPROVES PREVIOUS: 

[ ] fiscal note(s)______

[ ] zero fiscal note(s)

(Dept/Date)

CHAIRMAN'S SIGNATURE

m



7-LSOS25\A

IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY REPRESENTATIVES GRUENBERG, Donley, Ellis, Baker, Barnes, Brown, Bruckman, Choquette, B.Davis, 
Pinkelstein, Koponcn, Leman, Martin, M.A.Miller, Parnell, R.Phillips, Ulmer

Introduced: 3/8/91 
Referred: Resources, Finance

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to the addition of land to the Anchorage Coastal Wildlife Refuge."

2 BE IT ENACTED BY TH E LEGISLATURE O F TH E STATE OF ALASKA:

3 * Section 1. AS 16.20.031(a) is amended by adding a new paragraph to read:

HOUSE BILL NO. 200

4 (8) Township 13 North, Range 3 West, Seward Meridian

5 Section 31: N1/2SW1/4NW1/4 Parcel 25

6 N1/2SE1/4NW1/4 Tract A Doubletree Center Subdivision

7 N1/2S1/2NW1/4NW1/4 Parcel 28

8 South 375 feet of Government Lot 1 except that portion included within

9 the boundaries of the Pyhala Subdivision according to plat P - 197.

IIB0200a -1-
New Tc»:n IJnder 1 in^d IDELETED TEXT IWACKETEDI

HB 200



LETTER OF INTENT- 

HOUSE BILL 200

I t  i s  n o t  t h e  i n t e n t  o f  t h e  L e g i s l a t u r e  t h a t  p a s s a g e  o f  HB 200 
c r e a t e s  an  i m p l i e d  commitment  o f  s t a t e  f u n d s  f o r  a c q u i s i t i o n  
o f  r e m a i n i n g  p r i v a t e l y  owned p a r c e l s  i n  t h e  B u s i n e s s  P a r k  
W e t la n d s .

A -

C o - C h a i r  E i l e e n  MacLean 
House F i n a n c e  Com m it tee

/

S r
C o - C h a i r  Mike N a v a r r e  
House  F i n a n c e  Com m it tee

P a g e  1 o f  1
A p r i l  1 5 ,  1 9 9 1



FISC A L N OTE

4-15-91

S T A T E  OF ALASKA
1991 LE G ISLA TIV E SESSIO N

BILL N O . HB200

Revision Date:
Title:  Anrhnragp Hna<;|-al W i'lHH fp

Department Affected: 
BRU: Habita t

Fish & Game

Refuge Component: Habita t
Sponsor: Gruenberg________
Requestor: HOUSE FINANCE COMMITTEE COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES -0 - -0 - -0 - -0 - -0 - -0 -
TRAVEL
CONTRACTUAL 2.7 19.9 1.7 i .7 1,7. 1 .7
SUPPLIES .6 .6 .6 .6 . 6 .6
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 3.3 20.5 2.3 2.3 2.3 2.3

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 3.3 20.5 2.3 2.3 ■ 2.3 2.3
FEDERAL FUNDS
OTHER
TOTAL 3.3 20.5 2.3 2.3 2.3 2.3

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact:.

Representative Mike Navarre, Co-Chair, 
Prepared By: Representative Eileen MacLean. Co-Chair
Division: h o t t s t ? v t n a n g f . c o m m i t t e e 1

Uj . 465-3706 
hone: J1465-3722

-4-15-91.

Approved by Commissioner: 
Agency: ________________ Date:

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
D o w  1 A / n o  O ____„  1 2
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FISCAL 
HB 200 
PAGE 2

NOTE CONTINUATION 

OF 2

FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

100 0 0 0 0 0 0

200 0 0 0 0 0 0

300

ENV 1. 0 
AUDIT
(SOIL & WATER 
SAMPLING)

1 6 .2 0 0 0 0

SURVEY 0 2 . 0 0 0 0 0

VEHICLE 1 .2  
MAINTENANCE

1 .2 1 .2 1 .2 1 .2 1 .2

TRASH .5  
COLLECTION

.5 .5 .5 .5 .5

TOTAL 2 . 7 1 9 .9 1 .7 1 .7 1 .7 1 .7

400

FENCE .6 
MAINTENANCE

.6 .6 .6 .6 .6

3 .3 2 0 .5 2 .3 2 . 3 2 .3 2 .3



Alaska State Legislature
H o u s e  o f  R e p r e s e n t a t i v e s

O ff ic ia l  Business

P .O . Box V 
S ta te  Capito l 

Juneau . A laska 9 0 8 1 1 
(9 0 7 )  4 6 5 - 3 7 1 8

3 1 1 1  C S tree t ,  Su ite 4 4 0  
Anchorage, A laska 9 9 5 0 3

H o u s e  M a j o r i t y  L e a d e r  0 0 7 ) 561.7621

MEMORANDUM

TO: R e p r e s e n t a t i v e  Mike N a v a r r e
C o c h a i r ,  House F i n a n c e  C om m it tee

FROM: R e p r e s e n t a t i v e  Max G r u e n b e r g

DATE: March 21,  1991

RE: HB 2 00 ,  B u s i n e s s  P a r k  W e t l a n d s  B i l l

I  w ou ld  v e r y  much a p p r e c i a t e  i t  i f  you  w ou ld  s c h e d u l e  HB 200 ,  
t h e  B u s i n e s s  P a r k  W e t l a n d s  b i l l ,  f o r  a  h e a r i n g  a s  so on  a s  i t  
i s  p o s s i b l e .

HB 200 a d d s  a p p r o x i m a t e l y  30 a c r e s  t o  t h e  A n c h o ra g e  C o a s t a l  
W i l d l i f e  R e f u g e .

The B u s i n e s s  P a r k  W e t l a n d s  a r e  a n  i n c r e d i b l y  p r o d u c t i v e  
n e s t i n g  a r e a  f o r  w a t e r f o w l .  Funds  f o r  t h e  p u r c h a s e  o f  t h e  
p r o p e r t y  i n s i d e  t h e  B u s i n e s s  P a r k  W e t l a n d s  h a v e  b e e n  d o n a t e d  
by  s u c h  g r o u p s  a s  Ducks U n l i m i t e d  and  Exxon C o r p o r a t i o n .

P r i v a t e  l a n d s  w i t h i n  t h e  A n c h o ra g e  C o a s t a l  W i l d l i f e  R e fug e  
c a n n o t  be  a c q u i r e d  by  e m i n e n t  do m ain .

I f  you  i f  h a v e  q u e s t i o n s  c o n c e r n i n g  HB 200 ,  p l e a s e  c o n t a c t  me 
o r  Mark H a n d le y ,  my L e g i s l a t i v e  A s s i s t a n t ,  a t  e x t . 4 968 .

Thank you v e r y  much.


