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SPOHSOR SUBSTITUTE HOUSE BILL NO. 27
"An act relating to the delivery and possession of controlled
substances.... installation of signs in the vicinty of schools....
"drug-free school zones.
The Department of Corrections supports SSHB No.27. The bill
fundamentally addresses the national effort to protect young people
and to encourage a drug free school environment.

SSHB No.27 does not have a fiscal impact on Corrections.

FISCAL NOTE APPROVED:
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February 28, 1991

Sponsor: Rep. Bettye Davis

SECTIONAL ANALYSIS
SPONSOR SUBSTITUTE FOR HB 27

"*An Act relating to the possession of controlled substances and
imitation controlled substances, to misconduct involving
controlled substances and 1imitation controlled substances by
minors, and to the provision of information that apprises
students about controlled substances and the penalties
applicable to misconduct 1involving controlled substances? and
requiring installation of signs in the wvicinity of schools
declaring the areas to be "drug free school zones"; and
providing for an effective date.”

Sections 1 and 3 amend laws defining, respectively, the crimes of
misconduct 1involving a controlled substance in the third and

fourth degrees by

(1) broadening to 500 feet around school grounds the
geographic area adjacent to a school_within which
possession of a controlled substance is made a criminal
offense, and extending that prohibition to possession
occurring on a school bus; and

(2) deleting a condition in current Jlaw that the
illegal possession in or adjacent to a school bus must
be by someone not a minor; the deletion thus broadens
the reach of these two criminal provisions to minors.
Misconduct 1in the third degree is a class B felony,
misconduct in the fourth degree is a class C felony.

Sections 2 and 4 establishes as affirmative defenses,
respectively, for the two offenses above that the alleged offense
occurred within a private residence that 1is situated within 500
foot school grounds perimeter. (An affirmative defense simply
means that, as to an issue for which an affirmative defense may
be raised, once the state offers some evidence that permits the
defendant to use the defense, the defendant has the burden of
establishing the defense by a preponderance of the evidence.)

Section 5 defines the terms "school bus™ and "school grounds,”
used in the preceding criminal provisions.



SSHB 27 - Sectional Analysis
Page Two

In an adjudication of delinquency of a minor charged with a
violation of one of the two preceding criminal provision, Section
9 directs the superior court to order the minor to perform. 50
hours of community service, 1i.e. "work on projects designed to
reduce or eliminate environmental damage, protect the public
health, or 1improve public services, lands, forests, park, roads,
highways, facilities, or education.”

Section 0 adds to the duties of the State Board of Education the
responsibility of directing the Department of Education to
develop and annually distribute to students enrolled 1in public
and private schools an 1information pamphlet about controlled
substances.

Section 7directs the Department of Transportation and Public
Facilities to erect "drug-free school zone™ si”ns at locations to
which the department has placed school zone signs.

Section 8assigns the same duty to municipalities that erect
official traffic control devices.

Section 10 delays untilAugust 16, 1992, the effective date of
the two-sign placement sections, allowing the department and
local governments time to prepare and position signs in advance

of the 1992-93 school year.



ALASKA ASSOCIATION OF ELEMENTARY SCHOOL PRINCIPALS
ALASKA ASSOCIATION OF SECONDARY SCHOOL PRINCIPALS
ALASKA ASSOCIATION OF SCHOOL ADMINISTRATORS

* ALASKA COUNCIL OF SCHOOL ADMINISTRATORS -
326 Fourth St.. Suile 408, Juneau, AK 99801-1101 (90:) 586-9702 FAX (907) 586-5879

POSITION STATEMENT
HOUSE BILL 27
ENTITLED: DRUG & ALCOHOL USE BY MINORS/SCHOOL ZONES

The Alaska Council of School Administrators supports having a drug free

zone located around a school site.

The Alaska Association of Secondary School Principals and the Alaska
Association of Elementary School Principals are very aware of
detrimental affects drugs can have on our students and society and have
long been involved in fighting the menace of drug abuse in Alaska. We are
also very aware of the fact that drug pushers have often found a lucrative

market among students who cannot say "no" to drugs.

On the national level a recent survey by the Coalition for Drug-Free School
Zones shows that 23 states now have drug-free school zones on the books,

and legislation is pending in several other states.

Both the Alaska Association of Secondary Principals and the Alaska
Association of Elementary School Principals passed resolutions at their

annual conference supporting the drug-free school zone legislation.
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ANCHORAGE. ALASKA 99503

(907) 274-0536
FAX: (907) 274-0551

NEA-ALASKA

AFFILIATED WITH THE NATIONAL EDUCATION ASSOCIATION

JUNEAU OFFICE

105 MUNICIPAL WAY. SUITE 302
JUNEAU. ALASKA 99801
(907) 586-3090
FAX: (907) 586-2744

FAIRBANKS REGIONAL OFFICE

2118 CUSHMAN STREET
FAIRBANKS. ALASKA 99701
(9071 456-4435
FAX:(9071 456-2159

February 26, 1991
R epresentatives Carney an d Lincoln, C o-Chairs
M em bers, House H E S S Com m itte e
we 27: "An Act relating to the delivery and possession of controlled substances

and imitation controlled substances, to misconduct involving controlled

substances, imitation controlled substances, and alcohol by minors, and to the

provision of inform ation that includes penalties applicable to misconduct

involving controlled substances; and requiring

of schools declaring the areas to be "drug-fre

an effective date.”

installation of signs in the vicinity

e" school zones; and providing for

N EA-Alaska strongly supports and encourages your favorable consideration of HB 27.
Public schools through-out our nation, unfortunately, have become focal points for those
wWho would encourage illegal and inappropriate use of drugs and alcohol. The eventual
solution to the m yriad of attendant problem s w ill happen only when the collective
conscience of society is raised to such a level that alcohol and substance abuse |is
unacceptable behavior.

HB 27 properly increases penalties and, even m ore im portantly, defines a process for
raising an awareness of them . 1tois appropriate for the board of education to have a
greater responsibility in providing students w ith specific inform ation about controlled
substances.

The creation of "drug-free" school zones is a positive step and represents a statem ent of
pubilic policy that it is tim e for all of us to deal w ith this problem

Thank you for your consideration of our position.

R e

spectfully subm itted,

b ™M anners

ecutive D irector

Representative Bettye Davis

Don Oberg

President

fra-*"
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February 27,1991

The Honorable Bettye Davis
House of Representatives
P.0O. Box V

Juneau, AK 99811

Dear Bettye:

Per your request, the administration reviewed the contents of Sponsor
Substitute for House Bill No. 27, and believes that 1t supports the existing
philosophy and practice ot the School District relating to the possession of
controlled substances and/or imitation controlled substances involving
students in our schools. Our current School Board Policy 451.4 - lllegal
Drug/ Alcohol (see attached), isbut one example of cur practice in dealing
with this topic.

Because we are an educational institution, we believe we have an
obligation to take a strong position on the use, sale, and possession of
controlled substances by students in our schools and, where possible,
provide appropriate education through regular and optional programs to
those students impacted. As an educational organization, we would
participate with the intent of drug free school zones.

Sincerely,

Thomas C. 0"Rourke

Superintendent
mt
a: Carl LaMarr, Deputy Superintendent

Attachment: School Board Policy 451.4
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Alabama
Division 4.

Sale on or Near School Campus.

§ 13A-12-250. Additional penalty if unlawful sale on or near school
campus.

In addition to any penalties heretofore or hereafter provided by law for any
person convicted ofan unlawful sale ofa controlled substance, there is hereby
iImposed a penalty of five years incarceration in a state corrections facility
with no provision for probation if the situs of such unlawful sale was on the
campus or within a three-mile radius of the campus boundaries of any public
or private school, college, university or other educational institution in this
state. (Acts 1987, No. 87-610, p. 1060; Code 1975, § 20-2-79; Acts 1988,1st Sp.
Sess., No. 88-918, p. 512, § 2; Acts 1989, No. 89-950.)

Alaska

Sec. 11.71.03). Misconduct involving a aontrollled substance
in tre third dagree

am ount ofa sched
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SENATE FINANCE COMMITTEE REPORT
C C

DATE: 513191 FURTHER:

DATE TURNED
INTO OFFICE:

The Finance Committee considered

Possession of controlled substances and imitation controlled substances,
to misconduct involving controlled substances and imitation controlled
substances by minors; provision of iInformation that apprises students
about controlled substances and penalties applicable to misconduct
involving controlled substances; requiring municipalities to post signs in
the vicinity of schools declaring the areas to be "drug-free school
zones®; efd
and recommended:

[ 1 same title

[ 1 replace with cs [ % new title
[ \ or adopt cs F L technical
title change

[ ] attached amendment(s) (HB only)
[ ] letter of intent adopted

L do pass

[ 1] do not pass

[ 1 no recommendation yoiv

[ ] individual recommendations

[ 1 further referral to

ATTACHES NEW FISCAL NOTE(S): APPROVES PREVIOUS:
] Dept/Date: Dept/Date:

L 3 fiscal note(s) [~T fiscal note(s)

[ 3 zero fiscal note(s) [ 3 zero fiscal note(s)

L 3 appropriation-no fiscal note
SIGNING DO PASS: OTHER RECOMMENDATIONS!

S U L
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FIscAL NOTE f~Ho. 1

V Rl Version: CSSSHB 27(HES)

STATE OF ALASKA™ w (H) Publish Date: 3/1/91
1991 LEGISLATIVE SESSION

Revision Date: Departm ent Affected: Education
Title; Delivery and posession of controlledrru: Executive Administration
substances... Grug frep srhnnl ynneq1 Component: Executive Administration

Sponsor: Bettye fla ils

Requestor: House HESS COMPONENT SERIAL NO.

OPERATING FY 92 FY 93 FY 94 FY 95 FY 85 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL 12.7 IT.fi A1fi 11.5 11.5 11.5
JUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 12.7 I ... UUL 11-S- 11.5  -11.5 115

I CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 12.7 11.S 11 A 11.5 . ILh 1A
FEDERAL FUNDS

OTHER

TOTAL 12.7. 11.5 U .S - 11.5 Uu.5 ...U*5

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year Impact: None

ANALYSIS: (Attach a separate page If necessar y ) T his fisca l an alysis

th e I'n form a tio n pam philet to 112 .200 studen ts in th e 5 4 p u b lic s ch oo d is tric ts in th e

D ale , 2 /271791

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & im pacted Agency(ies).

Rev 10/90 COMMITTEE COPY PageJL_of £
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 27 (FINANCE)

IN T HE LEGISLATURE OF THE STATE OF ALASKA

S EV ENTETENTH LEG ISLATUTRTE - FIRST SESSION

BY THE HOUSE FINANCE COMMITTEE

Offered: 4/12/91
Referred: Rules

Sponsor(s): REPRESENTATIVES B.DAVIS, Boyer, Ellis, Brown, Lincoln, Mackie, Choquette, C.Davis, Finkelstein,
Navarre, Parnell, Ulmer, Gonzales, Donley, Hanley, Taylor, Moyer, Baker

A B 1L L

F O R A n m [ E N T ITLE D
1 " A n Act relating to th e possession o f controlled substances and im itation controlled
2 substances, to m isconduct involving controlled substances and im itation controlled substances
3 by m inors, and to th e provision of inform ation th at apprises students about controlled
4 substances and th e penalties apoplicable to m isconduct involving controlled substances; and
5 requiring m unicipalities to post signs in th e vicin ity of schools declaring th e areas to be
6 ‘drug-free school zones'; and providing for an effective date."
7 B E T E N A C T E D B Y T H E LEG IS LATWURE o F T H E S T A T E o F A L A S K A
8 * Section 1. A S 11.71.030¢(a) is am ended to read:
9 (a) Except as authorized in A S 17.30, a person com m its the crim e of m isconduct
10 involving a controlled substance in the third degree if the person
11 (1) m anufactures or delivers any amount of a schedule IIA or IIIA controlled
12 substance Or possesses any am ount of a schedule 1A or IL1I1A controlled substance w ith intent to
13 m anufacture or deliver;

HB0027d CSSSHB 27(FIN)

-
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(2) delivers any amount of a schedule IV A, VA, or V1A controlled substance to

a person under 19 years of age w ho is at least three years younger than the person delivering the

substance; or
(3) [BEING 18 Y E AR S O F A G E o R O LDER.,] possesses any amount of a
schedule LA or IIA controlled substance
(A) w ith reckless disregard that the possession occurs on or w ithin 500
feet of school [THE] grounds; or

IB)onaschoo\bus[oF o R O N A PAREKING LO T IM M ED IATETLY

A D JA C E N T T O A PUUBLIC O R PR IV A TE PRESCHOOUL, ELEM ENTARY , JUNI1IO R
H1GH, OR SECONTDARY SCHOOTL]
*Sec.2. A's 11.71.080(b) ISrepeated and reenacted to read
(b) It is an affirm ative defense to a prosecutionunder(a)(3)(A) of this section that the
r
prohibited conduct took place entirely w ithin a private residence located w ithin 500 feet of the
school grounds, and that the prohibited conduct did not involve distributing, dispensing, or pos-
sessing w ith the intent to distribute or dispense a controlled substance for profit. N othing in this

subsection precludes a prosecution under any other provision of this section or any other section

o f this chapter.

* Sec. 3. AS 11.71.040¢(a) is am ended to read
(a) Except as authorized in A S 17.30, apersoncom m itsthe crim e o fm isconduct
involving a controlled substance in the fourth degree if the person
(1) m anufactures or delivers any am ount of a schedule IV A or V A controlled

substance or possesses any amountofa schedule IV A or V A controlled substance w\:th intent to
m anufacture or deliver;

(2) m anufactures or delivers, or possesses w ith the intent to m anufacture or
deliver, one or m ore preparations, com pounds, m ixtures, or substances o f an aggregate w eigh-t

of one ounce or m ore containing a schedule V IA controlled substance
(3) possesses
(A) any amount of a schedule IA or IIA controlled substance
(B) 25 or m ore tablets, am pules, or syrettes containing a schedule II1lA or
IV A controlled substance;
(C) one or more preparations, com pounds, m ixtures, or substances o f an

CSSSHB 27(FIN HB0027d
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aggregate weight of three gram s or m
substance;

(D) 50 or m ore tablets
controlled substance ;

(E) one or more prepa
aggregate weight of six gram s or m or
or

(F) one or m ore prepa
aggregate w eight of one pound or m or

(4) [B EING 18 Y E AR S o F A
VA, or VIA controlled substance

(A) w ith reckless disre
feet of school [THE] grounds [O F
ADJACENT TO A PUBTLIC OR PRI
H1GH, OR SECONTDARY SCHOOTL]

(B) on a school bus;

(5) know ingly keeps or m ainta
vehicle, boat, aircraft, or other structure or
controlled substances in violation o f a felony

(6) m akes, delivers, or posses
prints, im prints, or reproduces a tradem ark, t
device of another or any likeness of any of th
to render the drug a counterfeit substance:;

(7) know ingly uses in the cour
substance a registration num ber w hich is fic
person ;

(8) know ingly furnishes fals
inform ation from any application, report, reco
under A'S 17.30;

(9) obtains possession of a
forgery, deception or subterfuge; or

HB0O27d

ore containing a schedule IIlA or IV A controlled
., am pules, or syrettes containing a schedule V A
rations, com pounds, mixtures, or substances o f an
e containing a schedule V A controlled substance
rations, com pounds, m ixtures, or substances o f an
e containing a schedule V IA controlled substance;
G E O R O LD ER ,]J]possesses a schedulelllA, v A,
gard that the possession occurs on or w ithin 500
o R oN A PARKIN G LO T IM M EDIATETL.SY
VATE PRESCHOOTL, ELEMENTATRY, JUNIOR
or

ins any store,shop, warehouse,dwelling,building,
place w hich is used for keeping or distributing
offense under this chapter or A S 17.30;

ses a punch, die, plate, stone, or other thing w hich
rade name, or other identifying m ark, im print, or
ese upon a drug, drug container, or labeling so as
se of the m anufacture or distribution of a controlled
titious, revoked, suspended, or issued to another
e or fraudulent inform ation in or om its m aterial
rd, or other docum ent required to be kept or filed
controlled substance by m isrepresentation, fraud,

Naw Text Underlined [LHLETED TEXT BRGETH]
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10
11
12
13

14

16

17

19

30

31

(10) affixes a false or forged label to a package or other container containing any
controlled substance

* See. 4 A'S 11.71.040¢(b) is repealed and reenacted to read

(b) It is an affirm ative defense to a prosecution under (a)(4)(A) of this section that the

prohibited conduct took place entirely w ithin a private residence located w ithin 500 feet of the
school grounds. N othing in this subsection precludes a prosecution under any other provision
of this section or any other section o f this chapter.

* Sec. 5 A'S 11.71.900 is am ended by adding new paragraphs to read

(28) ="school bus" means a m otor vehicle operated by a school district or private
school, directly or by contract, to transport students;

(29) "school grounds" means a building, structure, athletic playing fie ld ,
playground, parking area, or land contained w ithin the real property boundary line of a public
or private preschool, elem entary, or secondary school.

* Sec. 6. A S 14.07 is amended by adding a new section to read
S ec. 14 .07 .181. A D D IT 1O N A L D U TI1E S O F B O A R D . T h e b oard s h all direct th e
departm entto develop, adopt, periodically review , and distribute annually to each studententrolled
in a public school an inform ation pam phiet. The pam phlet m ust be written in easily
understandable language, must be designed to educate the student about controlled substances,
and m ust sum m arize inform ation relating to the crim inal penalties applicable to the possession
and sale of controlled substances in public schools, in areas adjacent to schools, and on school
buses.
* Sec. 7. A S 28.01.010(d) is am ended to read
(d) A m unicipality shall erect necessary o fficial traffic control devices on streets
highw ays w ithin its jurisdiction w hich as far as practicable conform to the current edition o f the
Alaska Traffic M anual prepared by the Departm entof Transportation and P ublic Facilities. The
m unicipality shall posta sign indicatine that the schoolis a “"drug-free school zone®" at each
location in w hich it has installed a sign identifying the location of a school.
* Sec. 8. A S 47.10.080(b) is am ended to read
(b) I'f the court finds that the m inor is delinguent, it shall

(1) order the m inor com m itted to the departm ent for a period

exceed two years or in any event extend past the day the m inor becomes 19 except that the

CSSSHB 27(FIN
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departm ent m ay petition for and the court may grant in a hearing (A ) tw o-year extensions o
com m itm ent that do not extend beyond the child’'s 19th birthday if the extension is in the best
interests of the m inor and the public; and (B) an additional one-year period of supervision past
age 19 if continued supervision is in the best interests of the person and the person consents to
it; the departm ent shall place the m inor in the juvendile facility that the departm ent considers
appropriate and that may include a juvenile correctional school, detention home, or detention
facility: the m inor m ay be released from placem entor detention and placed on probation on order
of the court and m ay also be released by the departm ent, in its discretion, under AS 47.10 200 ;
(2) order the m inor placed on probation, to be supervised by the departm ent, and
released to the m inor’'s parents, guardian, or a suitable person if the court orders the m inor
placed on probation, it m ay specify the term s and conditions of probation; the probation m ay be
for a period o f time, not to exceed two years and in no event extend past the day the m inor
becom es 19 except that the departm ent m ay petition for and the court m ay grant in a hearing
(A) tw o-year extensions of supervision that do not extend beyond the
child's 19th birthday if the extension is in the best interests o f the m inor and the public;
and

(B ) an additional one-year period of supervision past age 19 if the
continued supervision is in the best interests of the person and the person consents to it;
(3) order the m inor com m itted to the departm ent and placed on probation, to be
supervised by the departm ent, and released to the m inor's parents, guardian, other suitable person,
or suitable nondetention setting such as a fam ily hom e, group care facility or child care facility,
w hichever the departm ent considers appropriate to im plem ent th e treatm ent plan o f the
predisposition report; if the court orders the m inor placed on probation, it m ay specify the term s
and conditions of probation; the departm ent m ay transfer the m inor, in the m inor's best interests,
from one of the probationary placem ent settings listed in this paragraph to another, and the
m inor, the m inor's parents or guardian, and the m inor's attorney are entitled to reasonable notice
of the transfer: the probation m ay be for a period of time, not to exceed two years and in no
event extend past the day the m inor becom es 19, except that the departm ent m ay petition for and

the court m ay grant in a hearing
(A) tw o-year extensions of com m itm ent that do not extend beyond the
child's 19th birthday if the extension is in the best interests of the m inor and the public

HB0027d
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(B ) an additional one-year period of supervision past age 19 if the
continued supervision is in the best interests of the person and the person consents to it;
[0 R 1]

(4) order the m inor to m ake suitable restitution in lieu o f or in addition to the

court's order under (1), (2)* or @of this subsection; [.]

(5) order the m inor com m itted to the departm ent for placem ent in an adventure
based education program established under AS 47.21.020 w ith conditions the court considers

appropriate concerning release upon satisfactory com pletion o f the program or com m itm ent under

(1) of this subsection if the program is not satisfactorily com pleted: or

(6) in addition to an order under (1) - (5) of this subsection, if the
delinguency finding is based on th e m in o r°'s viola tion o f A'S 11.71.030¢(a)(3) or
11.71.040(a)(4). order the m inor to perform 50 hours of com m unity service: for purposes
of this paragraph, "com m unity service®" includes w ork

17

18

19

(A) on a project iden tified in A S 33.30.901: or
(B ) that, on the recom m endation of the city council or tradition al
village council, would benefit persons w ithin the city or village who are elderly or
disabled
* Sec. 9. Section 7 of this Act takes effect August 16, 19092

CSSSHB 27(FIN)
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ALASKA STATE LEGISLATURE

Office of Majority Whip HEALTH, EDUCATION

3111 C STREET & SOCIAL SERVICES

ANCHORAGE AK 99503
COMMUNITY AND

PO BOX V REGIONAL AFFAIRS
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M EMORANDUM

TO: SENATOR JAY KERTTULA AND PAT POURCHOT
CO-CHAIR, SENATEL-FJINAITCE COMMITTEE

FROM: REPRESENTATIVE BETTYE DAVIS
DATE: MAY 7, 1991

RE: CS FOR SSHB 27 (FINANCE) - DRUG-FREE SCHOOL ZONES

ESE e e b S S b e e S S S e S S S e R e kS o

I respectively request that CS for SSHB 27 (FINANCE) be
scheduled for a hearing before the Senate Finance Committee at
your earliest convenience. CS for SSHB 27 (FINANCE) relates
to conviction for possession, delivery, and use of controlled
substances in school, on or near school grounds, and on school
buses.

Criminal jJustice, education, and substance abuse prevention
leaders unanimously agree that the only possible resolution to
the current drug epidemic lies in successful reduction of the
demand for illegal drugs, particularly among our nation®s

youth. Of all known drug reduction strategies, the Drug Free
School Zones initiative 1is perhaps the most promising systemic
demand-reduction innovation. Drug-Free School Zones can unite

community leaders 1in partnerships with criminal justice,
education, and prevention efforts to protect children and
enhance the school learning environment by constricting the
supply and lessening the demand for drugs. Conceptually,
Drug-Free School Zones are designed to create drug-free "safe
havens™ within geographic zones surrounding schools.

Recognizing the need for greater legislative innovation the
following organizations strongly supported the development of
drug-free school zones: National School Boards Association,
National Association of Secondary School Principals, National
Association of Elementary School Principals, National
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Association of Partners in Education, National School Safety
Center, National Association of State Alcohol and Drug Abuse
Directors, Council of State Governments, National Council of
Juvenile and Family Court Judges, National Association of
Chiefs of Police, and the National Association of Attorneys
General.

As of June 1990 forty-two (42) States plus the District of
Columbia have institute Drug-Free School Zones. It has been
recognized by the National Coalition for Drug-Free School
Zones that Alaska already has incorporated the concept of
Drug-Free School Zone 1in its laws. What we hope to do is
enhance the law by doing the following.

(1) Amends certain criminal law provisions applicable to
possession of controlled substances and imitation controlled
substances on or near school grounds and on school buses;

(2) requires the State Board of Education to initiate
certain activity apprising the state"s public and private
Students about controlled substances and the criminal
penalties applicable to them; and

(3) directs municipalities to install "drug-free school
zone"™ signs near schools.

(4) mandates a court to compel a minor who is convicted or
adjudicted of a violation involving possession, delivery, or
use of a controlled substance in a school, 500 feet around
school grounds, or on a school bus to perform a minimum of 50
hours of community service.

The Association of Alaska School Boards, Alaska Council of
School Administrators, NEA-Alaska, Departments of Corrections,
Education, Health and Social Services, and Public Safety all
support this bill.

Thank you for scheduling this bill.



May 7, 1991

Sponsor: Rep. Bettye Davis

SECTIONAL ANALYSIS
SPONSOR SUBSTITUTE FOR CS FOR SSHB 27 (FINANCE)

"An Act relating to the possession of controlled substances and

imitation controlled substances, to misconduct involving
controlled substances and 1imitation contr-olled substances by
minors, and to the provision of information that apprises

students about controlled substances and the penalties
applicable to misconduct 1involving controlled substances; and
requiring 1installation of signs in the vicinity of schools
declaring the areas to be "drug free school zones®"; and providing
for an effective date."

Sections 1 and 3 amend laws defining, respectively, the crimes of
misconduct involving a controlled substance in the third and
fourth degrees by

(1) broadening to 500 feet around school grounds the
geographic area adjacent to a school within which
possession of a controlled substance is made a criminal
offense, and extending that prohibition to possession
occurring on a school bus; .nd

(2) deleting a condition 1in current., law that the
illegal possession in or adjacent to a school bus must
be by someone not a minor; the deletion thus broadens
the reach of these two criminal provisions to minors.
Misconduct in the third degree 1is a class B felony,
misconduct in the fourth degree is a class C felony.

Sections 2 and 4 establishesas affirmative defenses,
respectively, Tfor the two offenses above that the alleged offense
occurred within a private residence that 1is situated within 500
foot school grounds perimeter. (An affirmative defense simply
means that, as to an 1issue for which an affirmative defense may
be raised, once the state offers some evidence that permits the
defendant to use the defense, the defendant has the burden of
establishing the defense by a preponderance of the evidence.)
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Section 5 defines the terms "school bus™ and "school grounds,"”
used in the preceding criminal provisions.

In an adjudication of delinquency of a minor charged with a
violation of one of the two preceding criminal provision, Section

directs the superior court to order the minor to perform 50
hours of community service, 1i.e. "work on projects designed to
reduce or eliminate environmental damage, protect the public
health, or improve public services, lands, forests, park, roads,
highways, facilities, or education."”

Section 0 adds to the duties of the State Board of Education the
responsibility of directing the Department of Education to
develop and annually distribute to students enrolled 1in public
and private schools an information pamphlet about controlled
substances.

Section 7 directs the Municipality shall post sign indicating
that the school 1s a "drug-free school zone™ signs at each
location 1in which it has installed a sign 1identifying the
location of a school.

Section 9 delays until August 16, 1992, the effective date of the
two-sign placement sections, allowing the department and local
governments time to prepare and position signs in advance of the
1992-93 school year.
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C s F O R S PO N S O R S U B ST ITUTE F O R H O U s E B 1L L N O . 33 (JU D IC 1A R YY)
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Referred: Finance
Sponsor(s): REPRESENTATIVES KOPONEN, Brown, Donley, Moyer
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F O R A N A C T E N T I T LE D

"An A ct relating to penalties for viola tion o f w orkplace safety law s ; and assessing costs
for an em ployer’'s failure to appear at certain hearings o f th e O S H A Review B oard
B E T E N A C T E D B Y T H E LEG IS LATURE o F T H E S T A T E O F A L A S K A

* S ection 1 A S 18 .60 .09 3 is am ended by adding- a new subsection to read:

(f) I'f an em ployer fails w ithout good cause to appear at a hearing held under this section
after receiving proper notice of the hearing, the O S H A Review Board m ay order the em ployer
to pay all reasonable expenses incurred by the board for the hearing, including the board's actual
travel expenses and per diem

S ec 2 A S 18 .60 .085 is am ended to read

Sec 18.60.085 PR OMHIBIT IO N O F UNAUTHORIZETD N O TICE OF INSPECTION . A
person m ay not give [N O] unauthorized notice of a departm ent safety or health inspection
[M A Y B E G IV EN 1. A person who gives unauthorized notice of a safety or health inspection,
upon conviction, is punishable by a fine of not m ore than $7,000 [$1,000], or by im prisonm ent

111110033d

m ore than 180 days, or by both
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18.60.095(a) is am ended to read:
(a) An em ployer who knowingly [W ILFUTLLY] or repeatedly violates a provision o
A s 18.60.010 - 18.60.105 that is applicable to the em ployer or a standard or regulation adopted
under A S 1S.60.010 - 18.60.105 m ay be assessed by the com m issioner a civil penalty of not m ore
than $70.000 [$10,000] for each violation Except when a .settlem ent is negotiated, the
com m issioner shall assess a m inim um penalty of $5.000 for a violation under this subsection
that was com m itted know ingly
«sec. Ao oas 18.60.095(b) is am ended to read:
(b) A n em ployer who receives a citation for a serious violation of a provision o
A'S 18.60.010 - 18.60.105 that is applicable to the em ployer or of a standard or regulation
adopted under AS 18.60.010 - 18.60.105 shall be assessed by the com m issioner a civil penalty
of up to $7.000 [$1,000] for each violation . For purposes of this subsection, a serious violation
is considered to exist if the violation creates in the place of em ploym ent a substantial probability
of death or serious physical harm . However, a serious violation is not considered to exist if the
em ployer did not, and could not w ith the exercise of reasonable diligence, know of the presence
of the violation
* Sec. 5. A S 18.60.095(c) is am ended to read
(c) An em ployer who receives a citation for a violation o f a provision of AS 18.60.010 -
18.60.105 that s applicable to the em ployer or a standard or regulation adopted under
A'S 18.60.010 - 18.60.105, and the violation s specifically determ ined not to be of a serious
nature, m ay be assessed by the com m issioner a-civil penalty of up to $7.000 [$1,000] for each
violation
* Sec. 6. AS 18.60.095(d) is am ended to read
(d) An em ployer who fails to correct .i violation w ithin the period perm itted for its
correction for w hich a citation has been issued m ay be assessed by the com m issioner a civil
penalty of not m ore than $7,000 [$1,000] for each day during w hich the failure to correct the
vio lation continues.
* sec. 7 A'S 18.60.095(e) is amended to read:
(e) An em ployer who know ingly. [W ILFUTVLLYT] or repeatedly w ith crim inal negligence.,
as defined in A S 11.81.900, violates a provision of A S 18.60.010 - 18.60.105 that is applicable
to the em ployer or a standard or regulation adopted under A S 18.60.010 - 18.60.105, and the

CSSSHIL 33(JUD)
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violation causes death to an em ployee, upon conviction, is uuilty of a class A m isdem eanor
punishable under AS 12.55, except that the m axim um line that the court m av im pose on a
defendant who is an individual is $70.000 for a first conviction tinder this subsection and
$140.000 for a subsegquent conviction under this subsection . This .subsection does not
preclude > ;ecution brought under AS 11 [BY A FINE OF NOT M ORE THA AN $10,000
o R B Y ifeiPR 1S O NMENT F O R N O T M O R E TH AN S 11X M ONTHS, O0R B Y B O TH
HOW EVER, UPON A SECOND CONVICTION AFTER A PRIOR CONVICTION FOR A
VIOLATION CAUSING DEATH., AN EM PLOJYER IS PUNISHABTLE BY A FINE OF NOT
M ORE THAN $20,000, OR BY IMPRISONMENT FOR NOT M ORE THAN ONTE YEAR. OR
B Y BOTH.]
sec 8. A S 18.60.095(f) is am ended to read:
(f) A person who knowingly makes a false statem ent, representation, or certification in
an apoplication, record, report, plan or other docum ent filed or required to be m aintained wunder
A'S 18.60.010 - 18.60.105, upon conviction, is punishable by a fine of not m ore than S70.000
[$10,000], or by im prisonm ent for not m ore than six m onths, or by both
*
Sec. 9. AS 18.60.095(g) is am ended to read:
(g) An em ployer who violates the posting requirem ents of this chapter shall be assessed
by the com m issioner a civil penalty of up to $7.000 [31,000] for each violation
*
sec 10 A'S 18.60.085 and 18.60.095, as am ended by secs. 2 - 9 of this Act, apply to violations
that occur on or after the effective date o f this Act.

11110033d
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Fiscal Note Analysis for:

"An Act relating to penalties for violation of workplace safety laws..."

This b ill would increase the amount of the penalties charged for the violation of workplace
safety law s. Because of the increase in penalties, we expect an increase in the number of
contested violations and in the number of requests for inform al conferences. This increased
w orkload w ould result in additional travel for existing staff as w ell as the O S H A Review
Board members. Additional legal support for the review board would also be required

Expenditures

Travel $10.0

O SH Review Board (5.0)

Existing Staff (5.0)

Contractual $ 20 .0
Legal support for Review Board (15.0)
Legal support for departm ent (5.0)
Total Cost $30.0
These costs should decrease after the first two years if the b ill achieves its goal of providing
m ore incentive for em ployers to voluntarily correct hazards so that we find fewer serious
violations. Therefore we should have no additional costs beyond 19093

Revenues

The departm ent assessed a total of $300,600 in penalties in F Y 90 w ith a collection rate o f
approxim ately 70% . W e estim ate about $300,000 in additional penalties w ould be assessed
in F Y 92 w ith the new rates. Assum ing our 70% collection rate, revenues w ould increase

A fter the first year, we anticipate revenues w ould decrease as em ployers voluntarily correct
hazards and few er violations are detected. Thus, after five years w ith the new penalties we
project the deterrent affect of the higher rates w ould b ring revenues back to what they

currently are.

The bill would also perm it the collection of expenses incurred when employers fail to appear
at an O S H Review Board Hearing. T he average daily cost for the O S H Review B oard to
hold hearings is $1,000. I'f it m ust cancel five days of hearings because em ployers do not
appear at hearings, the Board cowuld ask for $5,000 in reim bursable expenses from
em ployers. Once em ployers understand that they m ay be liable for such costs, the num ber
of cancellations should decrease and therefore, it is expected after the second year, no
significant revenue w ill be raised under this provision

Assum ption: E ffective date o f July 1, 1991

page 2 of 2
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Alaska State Legislature
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DEPARTMENT OF LABOR

O FFICE OF THE CO M M ISSIO N ER

March 12. 1991

Honorable Dave Donley, Chairman
Judiciary Committee

House of Representatives

P. 0. Box V

Juneau, Alaska 99801

Dear Representative Donley:

Apparently there has been some confusion over
occupational safety and health penalties, with
provisions are necessary to adopt in order to
parity with the federal Occupational Safety and
which are discretionary. There are three 1issues

bill. These follow:

5 WATER). HOE, COARSCR

P.O. BOX 21149
JUNEAU, ALASKA 99802-1U9
PHONE: (907) 465-2700

FAX: (907) 465-2784

HB 33, to increase
regard to which
bring Alaska into

Health Act, and
contained 1in the

1. The penalty increases set out in Sections 3. 4, 5, 6 and
9 of the draft Judiciary committee substitute correspond to
the federal 1increases and need to be adopted to insure State

compliance with federal statutes.

2. The 1increases proposed 1in Section 2,

7 and 8, are not

mandated. They relate to criminal penalties which were not

increased at the federal level.

statutes. For this
or not the criminal

Alaska
criminal conviction under 1its occupational
reason, we do not feel
penalties are increased

never had a
safety and health
strongly whether
at this time.

3. Section 1 of the bill was requested by the department on
behalf of the Occupational Safety and Health Review Board

which hears appeals of violations and

penalties.

A hearing

before the Board is scheduled at an employer®s specific

request.

To further compound the 1issue, on March 1,

Occupational Safety and Health Administration

their methodology for adjusting penalties.
subsequent to the bill"s introduction, and
implications which need to be clarified.

Accordngly, it is appropriate
the employer to appear at such a hearing.

reasonable for

the federal

issued a change in

change came

may have some



Honorable Dave Donley Page 2 March 12, 1991

A review of the new procedures indicates that although the
maximum penalty for occupational safety and health violations has
increased seven fold, the administrative procedures OSHA started
using on March 1, 1991 will not result in a seven fold 1increase
in the actual penalties that will be assessed.

OSHA®"s new procedures will first provide an adjustment of from 30
to 70 percent based on the severity of the injury that could
occur and the probability of that injury occurring. It would then
allow up to an additional 95 percent reduction for size of
employer, the good faith the employer shows 1in correcting the
violation and for previous inspection history. The current
penalty adjustment methodology used by the State does not provide
for any adjustment based on severity and probability and only
provides for an 80 percent reduction for the items listed above.

Attached are comparisons of the method currently used by the
State and the method which federal OSHA started using o.a March 1.
1991 based on actual violations and penalties.

Inasmuch as the Department will be tailoring its penalty
adjustment procedures after those of federal OSHA, we will be
revising our fiscal note to decrease our original revenue
projections, which were based on a seven-fold increase in

penalties assessed. The revised fiscal note will also reflect a
decrease in our proposed operating expenditures since, under the
revised penalty methodology, we would not expect an increase 1in

contest activity to the extent originally projected.

Thank you, and if additional information or clarification 1is
needed, please let me know.

Nancy Bear Usera
Commi ssi gmer

Enclosure

cc: Honorable Niilo Koponen



A COMPARISON OF CURRENT PENALTY ADJUSTMENT PROCEDURES
AND THOSE THAT ARE BEING USED BY
FEDERAL OSHA AFTER THE INCREASE IN MAXIMUM PENALTY AMOUNTS

This comparison is based on actual State OSH cases:

Case # 1:

Violation description: Guardrail was not installed on
scaffolding that was approximately 18 feet above the ground. This
is a violation of paragraph 05.120 (b)(1)(D) of the Construction
Safety Code and 1is classified as a serious violation.

Employer background: This employer is a construction contractor
who employs seven employees. All seven employees use the
scaffold on a daily basis. When the violation was brought to the
employer®s attention, he corrected the hazard immediately. The
employer had not been previously inspected by the Occupational
Safety and Health Section.

Current Penalty Adjustment Procedure:

* The $1,000 maximum penalty for serious violations 1is
reduced by 40 percent because the employer employs fewer than 10
employees; by another 30 percent for good faith as the employer
immediately corrected the violation; and by another 18 percent
because the employer did not have a previous record of
occupational safety and health violations. The final assessed
penalty is therefore $200 .

Federal OSHA Penalty Procedure (the one that will be adopted by
the State if HB 33 becomes law.):

* The compliance officer must first make a determination as
to the severity of the injury that is likely to occur and the
probability of the accident occurring. In the above case the
severity of the injury 1is high because a fall of 18 feet can
result in death or a permanent disability injury and the
probability of the accident occurring is also high because seven
employees use the scaffold daily for several hours. Under the
OSHA procedure, the $7,000 maximum penalty would first be reduced
to $5,000 base on the high severity/probability determination.
The $5,000 would then be adjusted 60 percent for size of employer
(less than 25 employees), 25 percent for good faith (immediate
correction of hazard) and 0 percent for history (no previous
serious violations). This would result in a reduction of 95
percent and the final assessed penalty would be $250.



Case # 2:

Violation description: Heavy engine and automobile parts are
stored and stacked in an unstable manner. This 1is a violation of
paragraph 01.0701(b) of the General Safety Code and is classified
as a serious violation.

Employer background: This employer is a corporation that employs
609 employees. The engine and automobile parts are stored in a
warehouse that is used by five employees. When the hazard was
brought to the attention of the employer, he showed reluctance 1in
correcting the violation. This employer has been inspected in
the past and each inspection revealed several serious violations.

Current Penalty Adjustment Procedure:

* The $1,000 maximum for serious violation is reduced by 20
percent for good faith as the employer was reluctant to correct
the hazard but indicated that he would do so. Nog reduction 1is
provided for size as the employer employs over 100 employees and
no reduction is provided for history because previous inspections
revealed other serious violations. The $1,000 penalty isreduced

percent and a penalty of $800 is assessed.

Federal OSHA Penalty Procedure:

* The violation is of medium severity as the injury, a blow
to the body or head from a falling part, may result in
hospitalization but the injury would result in only a limited
period of disability. The probability of the injury is low
because only one of the five employees in the warehouse 1is
required to enter the area where the automobile parts are stored
for approximately half hour a day. Under the federal OSHA
procedure the $7,000 maximum penalty would be reduced to $2,000
based on the severity/probability determination. The $2,000
would then be reduced by 15 percent for good faith. No reduction
would be provided for size as the employer employs more than 250
employees and no reduction for history would be provided because
previous 1inspections revealed serious violations. The final
assessed penalty would therefore be $ 1,700.



Case # 3:

Violation description: The dead front was missing from the main
circuit breaker panel located in the process area of a fish
processing plant. This is a violation of paragraph

03.200(g)(2)(A), Electric Safety Code.

Employer background: This employer operates a seafood processing
plant employing 20 employees. The employer was cited for the
same violation during an inspection conducted two years ago.

This is, therefore a repeat violation.

Current Penalty Adjustment Procedure:

* The $1,000 maximum penalty for serious violation is
multiple by two because it is a repeat violation. The $2,000 1is
then reduced by 30 percent for size of employer. No reduction 1is
given for good faith or history because this is a repeat
violation. The final assessed penalty is therefore $ 1,400.

Federal OSHA Penalty Procedure:

* A determination of the severity of the injury and the
probability that the accident would occur for this serious
violation would first be made. The severity is medium as the
injury, an electric shock, may result in hospitalization but the
injury would only result in a limited period of disability. The
probability is low as only one employee, the maintenance foreman,
may be required to go near the circuit breaker. Under federal
OSHA®"s procedure the $7,000 maximum penalty would be reduced to
$2,000 based on the severity/probability determination. The
$2,000 would then be multiplied by 2 for the repeat violation for

a $4,000 penalty. It would then be reduced by 40 percent for the
size of the employer. No reduction would be given for good faith
or history because of the repeat violation. The final assessed

penalty would, therefore, be $ 2,400.



Case t 4:

Violation description: A automobile body repair shop is inspected
and is cited for improper storage of combustible substances per
paragraph 01.1002 (d)(2)(G). This violation is classified as
other-than-serious. When the employer fails to notify the
Department that he has corrected the violation, a foxlow-up
inspection is conducted and it is discovered that the employer
failed to correct the violation. The department cites the
employer for a "Failure to Abate"™ violation.

Employer background: This automobile body repair shop employer
employs five employees.

Current Penalty Adjustment Procedure:

* As there was no penalty assessed for this violation when
it was first cited, the department starts with a $100 base. This
base is multiplied by 10 as the employer allowed this hazard to
go uncorrected for over 0 days (the maximum number of times the
statute allows the department to multiple a failure to abate
penalty is 10 days). The $1,000 penalty is then reduced by 40
percent for size of the employer for a final assessed penalty of

$600.
Federal OSHA Penalty Procedure:

* OSHA starts with a penalty of $1,000 when no penalty was
originally assessed. This penalty is then multiplied by 10 (see
reason above) for a unadjusted penalty of $10,000. This amount
will then be reduced by 60 percent for size of the employer for a

final assessed penalty of $ 4,000.



Case # 5:

Violation description: An employee is killed in an industrial
accident at a laundry. The department®s investigation reveals
that the death was caused when an employee reached into a
commercial washer during the spin cycle and was torn to death
when the machine failed to stop. This 1is a violation of
paragraph 11.110(f)(2)(A)(i) of the Laundry Safety Code which
requires all commercial washing machines to have an automatic
stopping device when they are opened when they are operating.
The investigation reveals that the employer was well aware of
this requirement and was warned by several employees that this
was a dangerous hazard. The department, based on this
information, determined that this was a willful violation.

Employer background: This employer operates a chain of laundry
and dry cleaning establishments and employs 50 employees
throughout the State.

Current Penalty Adjustment Procedure:

* The $10,000 maximum penalty for willful violation is not
adjusted as it is the department®s current methodology does not
reduce penalties for violations that can be determined to have
caused a serious disability injury or death to an employee. The
final assessed penalty is $ ,b ;

Federal OSHA Penalty Procedure:

* A determination will be made as to the severity of the
injury and the probability of the injury occurring. In the above
case the severity would be consider high and the probability high
because five employees were required to use the defective machine
several times during the day. Under OSHA procedures, the
starting penalty would be $5,000 for the violation. This base
would be multiplied by seven because it is a willful violation.
The $35,000 unadjusted penalty would be adjusted 40 percent for
size. No reduction will be provided for good faith because the
violation is classified as willful. A 10 percent adjustment for
history would be given because this was the first inspection
conducted at this employer®s work site. The $35,000 penalty
would therefore be reduced by 50 percent for a final assessed

penalty of $ 17,500.



FATALITY RATES 1983-1989

Unitod! States Alaska
1983 5.6 15.3
1984 6.4 14.7
1985 62 16.1
1986 5.9 14.8
1987 5.4 29.0
1988 4 4 15.4
1989 - 3.3
ILLNESS RATES USING A BASE OF 10,000 WORKERS
United States Alaska
1984 18.4 21.4
1985 18.0 28.7
1986 19.2 23.2
1987 26.4 38.6
1988 32.2 31.2
1989 - 53.7



Ccaparison of Alaska am S Injury/lilness Race by Isduscry.

Oil 1 Gas pxwacnion

v-onsoruction

Seafood 2roc - Canned

Transfer;. 5 Utility

iihoiesale Trade

Recall Trade

Services

& \
s  Aowe
95 s
5.: Af
10.1
13.4 li
152
0.3
B9 n
19.2
%5 IS
135
13 3
35
1.9 g
7.2
9.5 3l
75
55 2
5.4

A&

*

WS Awowe

1986

8.2
31

16.2
15.2

A3
191

3.0
18.2

0.9
16.9
1.3

3.2

5.0
7.2

9.2
7.3

5.4
5.3

00

171
47

3.2
54

.3
18.8

5.5
18.9

10.9
34

94
7.4

9.3
7.8

6.5
5.5

. 8.

#7

N< *
WS  Aoe
193 13
65 4
53
136
146
35 %
38
kS
0P 3
19.7
5.3 1%
135
lo_l K
8.9
O i
76
10.1 %
73
6.0 i
5.4

\6
9.5
7.6

17.6
14.3

0.3
5.5

3.2
24.3
id

13.4

15.6
9.2

10.3
7.7

10.7
3.1

5.9
5.5



U.S. Department of Labor Assistant Secretary for
Occupational Safety and Health
Washington. D C. 20210

JAN 23 191
MEMORANDUM FOR: STATE DESIGNEES
FROM: GERARD F. SCANNEL
Assistant Secretary
SUBJECT: Statutory Increase in Penalty Levels

As you are aware, the Omnibus Budget Reconciliation Act of 1990,
that was effective on November 5, amended section 17 of the
Occupational Safety and Health Act to provide for increased
penalty levels for violations of the Act. The excerpt of the
Conference Report on the Budget Act which discusses penalties was
sent to you on October 31. The amendments provide for a maximum
of $70,000 for willful and repeat violations, a minimum of $5,000
for each willful violation, and a maximum of $7,000 for serious,
other than serious, fTailure to abate, and posting violations.

The Congress (as evidenced by the Conference Report) believes
that the increased maximum penalty authority will serve as an
important deterrent and will encourage employers to comply with
safety and health regulations before they are Inspected.
Employers should realize that maintaining a safe and healthful
workplace is less costly than facing the potential of high
penalties, in addition to the major cost of accidents and
injuries.

Since the $5,000 floor for willful penalties 1is within currently
authorized limits, in the interest of national consistency, the
States are encouraged to implement it administratively, concur—
rently with Federal OSHA"s implementation. (The Conference
Report makes clear that negotiated settlement of willful viola—
tions may result in a lower penalty.) OSHA has developed
procedures for implementing t e new penalty calculations, in
consultationwittj. State plan representatives, and will begin
prop.<f£stf|HHug&"" the new levels on all inspections begin—
n i n g 1. 1991 for. violations which occurred on
or after November 5, 1990. (A copy of the final directive is
attached, for your information.)

As you are aware, State plan approval criteria in section 18 ot
the Act and 29 CFR 1902 require the States to provide for stan-—
dards and enforcement of standards which are at least as
effective as OSHA"s standards and enforceafcafci”v.ferthe?, OSHA
regulations at 29 CFR 1953.20 and 1953.23 provide that when there
is a change in the Federal program (examples given include



2

revisions is*enforcement policies or procedures, and legislative
or regulatorA]changes) the States are required to implement
corresponding changes within six months of the Federal change.
The time limit may be extended if the Assistant Secretary deter —
mines that a State has made a timely and specific showing that
good cause exists to extend the time limitation for that State.

We recognize that this is a significant change in the OSHA
program for both the Federal and State programs; and that State
legislative action is necessary to effect a comparable change*.
States, in order to be considered at least as effective as the
Federal program, must have statutory penalty authority for their
private sector programs that at least reflects the new Federal

maximums. We urge all States to try to effect this statutory
change within the required six months and are available to
provide any assistance you may need. However, we also recognize

that because of differing State legislative schedules, etc., some
States may be unable to accomplish such a change within six
months. OSHA will work with each State on an individual basis to
effect the required increases as soon as practicable. You also
should be aware that State implementation of the new penalty
authority, once enacted, need not be identical to Federal pro—
cedures, though State performance will be evaluated by OSHA to
assure equivalent effectiveness.

Please notify your respective Regional Administrator as soon as
possible, if you foresee any problems in accomplishing this
legislative change.

Attachment

ccC: Regional Administrators



Department of Labor
Proposed Amendments to House Bill 33
Amend line 13 on page 1 to read:

than $70.000 [$10,000] for each violation. A minimum

$5.000 must be assessed under this section.
Page 2, line 4:

Change $3.000 to $7.000
Page 2, line 13:

Change- $3.000 to $7.000
Page 2, line 18:

Change $3.000 to $7.000
Page 2, line 24:

Change $30.000 to $70.000
Page 2, line 26:

Change $60.000 to $140.000
Page 2, line 31:

Change $30.000 to $70.000
Page 3, line 4:

Change $3.000 to $7.000

penalty of
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O ffice of Information W ashington, D.C. 20210

occupational Safety and Health
Administration

CONTACT: FranX Kane FOR RELEASE: 1:00 PM EST
OFFICE: (202) 523-8151 Thursday, Jan. 24, 1991
AFTER HOURS: (703) 360-7080

OSHA ANNOUNCES PROCEDURES FOR IMPLEMENTING NEW SYSTEM OF CIVIL
PENALTIES

Procedures for implementing its new system of civil
monetary penalties for violations of occupational safety and
health law and regulations were announced today by the
Occupational Safety and Health Administration (OSHA) of the U.S.

Department of Labor.

Congress enacted a seven-fold increase in the maximum limits
for such penalties in the Omnibus Budget Reconcilation Act of
1990. The maximum allowable civil penalty now is $70,000 for each
willful or repeated violation; and $7,000 for each serious or
other-than-serious violation as well as $7,000 for each violation
of the posting requirements and $7,000 for each day beyond a
stated abatement date for failure to correct a violation.

Assistant Secretary of Labor Gerard F. Scannell, who heads
OSHA, said, "l want to emphasize that these amounts are ceilings-
— not floors. We will not automatically assess penalties that are
seven times what they were previously, although there will be
some increases.””

He added that OSHA®"s basic approach will remain the same----**%
striving for voluntary compliance by America®"s employers with
occupational safety and health requirements.

The new civil penalty policy will be applicable to citations
issued as the result of inspections initiated after March 1,
1991, for violations occurring after Nov. 5, 1990 the effective
date of the"Budget Reconciliation Act.

The procedures for implementing the new penalty policy are
contained in a new chapter for OSHA"s Field Operations Manual
which is being distributed to all the agency®s regional and area

offices.

-more



As in the past, when calculating penalties, OSHA will take
into account these factors: the gravity of the violation; the
size of the employer as determined by the number of employees;
the employer®s good faith as principally demonstrated by efforts
to implement a sound, effective workplace safety and health
program such as given in the voluntary "Safety and Health
Management Guidelines™ issued by OSHA in January, 198S; and the
employer®s past history of compliance with the Occupational
Safety and Health Act and OSHA regulations.

"The largest monetary penalties will be reserved for those
employers who demonstrate the least concern with their workers®
safety and health and who expose those workers to the most
serious hazards,"™ Scannell said.

This 1is in line with Congress®s aim in establishing larger
maximum penalties as a deterrent to employers who might otherwise
decide to ignore workplace safety and health requirements.

To ensure that the most flagrant violators are in fact fined
at an effective level, a minimum penalty of $5,000 for a willful
violation of the OSH Act was adopted by Congress. Specific
language in the legislative history of the Budget Reconciliation
Act, however, gives OSHA the discretion to adjust this amount

during a settlement process.

The new penalty system also will apply to those states with
OSHA-approved state occupational safety and health programs,
under the Congressional direction that these state plans must be
"as least as effective”” as the national plan. The participating
states are being given a reasonable time to implement the new
penalty structure which takes into account the states”
legislative calendars.
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Fiscal Note Analysis for:

“An A ct relating to penalties for violation of w orkplace safety laws..."

This bill would increase the am ountof the penalties charged for the violation of w orkplace safety
law s. Because of the increase in penalties, we expect an increase in the num ber of contested
violations and in the number of requests for inform al conferences. W e estim ate an addition a
$15,000 o flegalsupport for the O SH review board would be needed in F Y 93 and F Y 94. These
costs should decrease after the first two years if the b ill achieves its goal of providing m ore

incentive for em ployers to voluntarily correct hazards so that we find few er serious violations.

Therefore, w e w o u ld h ave n o additional costs beyond 199 4.

Revenues

The departm ent assessed a total of approxim ately $ 292,000 in penalties in F Y 91 w ith a
collection rate of approxim ately 80% . Since Federal O S H A started to assess higher penalties
starting in M arch, 1991, their average penalty amount has increased by approxim ately 95%
Assum ing that Alaska w ill have the sam e experience as O SH A, we estim ate that approxim ately
$ 280,000 in additional penalties w ould be assessed in F Y 93. Assum ing our 80% collection
rate, revenue would increase by approxim ately $ 224,000

A fter the first year, we anticipate revenue would decrease as em ployers voluntarily correct
hazards and few er violations are detected . Thus, after five year w ith the new penalties, w e

project the deterrent affect of the higher rates would bring revenues back to what they currently

are

The reason thatfederal O S H A penalties have not increased seven fold is that they have adopted
a penalty adjustm ent policy that significantly lowers penalties based on factors such as severity
of the violation: good faith of the em ployer in correcting the violation ; the em ployer’'s past
history of violations; and the size of the em ployer’'s w ork force. 1f H B 33 is enacted the
Departm ent w ill adopt the-sam e adjustm ent policy. The follow ing is an explanation o f the

adjustm ent m ethod

* The penalty is adjusted based on the severity of the injury that could occur and the

probability of thatinjury occurring. O SH A has developed a form ula thatw ill reduce the $7,000

m a x im u m to a high of $5,000 and a low of $1,500.

* The adjusted penalty based on severity and probability w ill then be adjusted further

based on size of em ployer, good faith and history. The m axim um reduction of 95% can be

provided through these factors.



because

For exam ple, an em ployer with 50 em ployees is cited for a serious violation heavy
engine and autom otive parts were stored and stacked in a unstable m anner. The follow ing
penalty adjustm ent w ould occur:

* The violation is of m edium severity as the injury, a blow to the body or head from a
fallin g part, m ay result in hospitalization but the injury w ould result in only a Ilim ited period o
disability The probability of the injury is low because only two em ployees m ust enter the
warehouse where these autom otive parts are stored for approxim ately one hour a ay . The
$7,000 penalty w ould be reduced to $2,000 based on the severity/probability determ ination. The
$2,000 would then be reduced by 25% because the em ployer exhibited good faith and corrected
the violation im m ediately It w ould be further reduced by 40 percent because the em ployer only
has 50 em ployees and it w ould be reduced by a further 10 percent because the em ployer had no
history of violations w ith the departm ent. Thus the final assessed penalty would be $ 500
It should be noted that the states- of W ashington, Oregon, California, Utah, North Carolina,
M aryland, Indiana, Tennessee, and N evada have passed legislation to increase occupationalsafety
and health penalties to com e into com pliance w ith the O S H A higher penalties and the other states
w ith occupational safety and health state jurisdiction have legislation pending to conform w ith
the higher penalty rates.
The B ill would also perm it the collection of expenses incurred when em ployers fail to appear at
an O SH Review Board Hearing. The average daily cost for the O SH Review Board to hold
hearings is $1,000. If it m ust cancel five days of hearings because em ployers do not appear at
hearings, the Board could ask for $5,000 in reim bursable expenses from em ployers. Once
em ployers understand that they m ay be liable for such costs, the num ber ofcancellations should
decrease and therefore, it is expected after the second year, no significant revenue w ill be raised
under this provision

Page 3 of 3
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SENATE CS FOR CS FOR SS FOR HOUSE BILL NO. 33 (JUDICIARY)

IN T H E LEG IS LATURE O F T H E S TATE OF A LA S KA

S EV ENTETENTH LEG ISLATUTRTE - SECONTD S ESS IO N

BY THE SENATE JUDICIARY COMMITTEE

Offered: 5/9/92
Referred: Finance

Sponsor(s): REPRESENTATIVES KOPONEN, Brown, Donley, Moyer

A B I L L
F O R AN A C T EN T ITLETD
A n Act relating to penalties for violation of w orkplace safety law s and assessing costs
for an em ployer's failure to appear at certain hearings of the 0O s H A Review Board."
B E T EN ACTETD B Y T H E LEG IS LATURE o F T H E S TATE o F A LA S KA
* Section 1. A S 18.60.085 is amended to read:
Sec. 18.60.08©5. PR OH IB IT 1O N O F U N AU TH O R I'Z E D N O T I C E O F IN S PECTI1IO N . A
person m ay not give [AN ] unauthorized notice of a departm ent safety or health inspection
[M A Y N OT BE G IVENT]. A person w ho gives wunauthorized notice of a safety or health
inspection, upon conviction, is punishable by a fine of not m ore than $7,000 [$1,000], or by
im prisonm ent for not m ore than 180 days, or by both.
* sec. 2. AS 18.60.093 is amended by adding a new subsection to read:
(f) 1fan em ployer fails w ithout good cause to appear at a hearing held under this section
after receiving proper notice of the hearing, the O SH A Review Board may order the em ployer
to pay all reasonable expenses incurred by the board for the hearing, including the board's actual

travel expenses and per diem

HB0033g SCS CSSSHB 33(JUD)

Naw Text Underlined [CELETED TEXT BRGETH]



* Sec. 3. A'S 18 .60.095(a) is am ended to read:

(a) An em ployer who w ilfully or repeatedly violates a provision of AS 18.60.010 -
18.60.105 thatis applicable to the em ployer or a standard or regulation adopted under
A S 18.60.010 - 18.60.105 m ay be assessed by the com m issioner a civil penalty of not m ore than
$70.000 [$10,000]1 for each viola tion . Except when a settlem ent is negotiated, th e
com m issioner shall assess a m inim um penalty of $5,000 for a violation under this subsection
that was com m itted w ilfully

* Sec. 4. AS 18.60.095(b)is amended to read

(b) An em ployer who receives a citation for a serious violation of a provision of
A S 18.60.010 - 18.60.105 that is applicable to the em ployer or of a standard or regulation
adopted under A S 18.60.010 - 18.60.105 shall be assessed by the com m issioner a civil penalty
of up to $7,000 [$1,000] for each violation. For purposes of this subsection, a serious violation
is considered to exist if the violation creates in the place of em ploym ent a substantial probability
of death or serious physical harm . However, a serious violation is not considered to exist if the
em ployer did not, and could not w ith the exercise of reasonable diligence, know of the presence

* Sec. 5 . A S 18 .60.095(c)is am ended to read
(c)An em ployer who receives a citation for a violation of a provision of A S 18.60.010 -
18.60.105 thatis applicable to the em ployer or a standard or regulation adopted under
A'S 18.60.010 - 18.60.105, and the violation s specifically determ ined not to be of a serious
nature, m ay be assessed by the com m issioner a civil penalty of up to $7,000 [$1,000] for each

violation

* Sec. 6. A S 18.60.095(d)is amended to read
(d) An em ployer who fails to correct a violation w ithin the period perm itted for its
correctionfor w hich a citation has been issued m ay be assessed by the com m issioner a civi

penalty of not m ore than $7,000 [$1,000] for each day during w hich the failure to correct the

violation continues

* Ssec. 7. AS 18.60.095 (e)is amended toread:
(e) An em ployer who w ilfully or repeated]ly violates a provision ofA S 18.60.010 -

18.60.105 that is applicable to the em ployer or a standard or regulation adopted under

A'S 18.60.010 - 18.60.105, and the violation causes death to an em ployee, upon conviction, |is

SCS CSSS11B 33(JUD) 11B0033g

Nav Text Underlined [CRLETED TEXT BRGETH]
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punishable by a fine ofnot m ore than $10,000, or by im prisonm ent for notm ore than six m onths,
or by both. However, upon a second conviction after a prior conviction for a violation causing
death, an em ployer is punishable by a fine of notm ore than $20,000, or by im prisonm ent for not
m ore than one year, or by both. This subsection does not preclude prosecution of the
em ployer under A S 11.
"Sec.8. AS 18.60.095(f) is am ended to read:

(f) A person who know ingly makes a false statem ent, representation, or certification w ith
the intent to m islead in an apoplication, record, report, plan or other docum ent filed or required
to be m aintained under A S 18.60.010 - 18.60.105 is g uilty of unsworn falsification [, UPO N
CoONVICTION, IS PUNISHABTLE BY A FINE OF NOT M ORE THAN $10,000, O R B Y

IM PR IS ONMENT

by the com m ission

secs.37 9 o f this Act, ap

HB0033g

5 (

p

OR NOT M ORE THAN SIX M ONTHS, OR B Y
g) is am ended to read

loyer w ho violates the posting requirem ents o f this
a civil penalty of up to $7,000 [$1,000] for each
5, as amended by sec. 1 of this Act, and A S 1

ly to violations that occur on or after the e ffective

Naw Text Underfined [DEETED TEXT BRIOETH])
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chapter shall be assessed
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.60.095, as amended by

date o f this A ct.
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Fiscal Note Analysis for:

“An Act relating to penalties for violation of w orkplace safety laws..."

This bill would increase the am ountof the penalties charged for the violation of w orkplace safety
law s. Because of the increase in penalties, we expect an increase in the number of contested
violations and in the num ber of requests for inform al conferences. W e estim ate an addition al
$15,000 oflegalsupport for the O SH review board would be needed in F Y 93 and F Y 94. These
costs should decrease after the first two years if the b ill achieves its goal of providing m ore

incentive for em ployers to voluntarily correct hazards so that we find fewer serious violation" s.

o

Therefore, we w ould h ave n o d ditional costs beyond 19094

R evenues

The departm ent assessed a total of approxim ately $ 292,000 in penalties in F Y 91 w ith a
collection rate of approxim ately 80 % . Since Federal O SH A started to assess higher penalties
starting in M arch, 1991, their average penalty amount has increased by approxim ately 95%
Assum ing that Alaska w ill have the sam e experience as O S H A, we estim ate that approxim ately

$ 280,000 in additional penalties w ould be assessed in F Y 93. Assum ing our 80% collection
rate, revenue would increase by approxim ately $ 224,000

A fter the first year, we anticipate revenue would decrease as em ployers voluntarily correct
hazards and fewer violations are detected. Thus, after five year w ith the new penalties w e

project, the deterrent affect of the higher rates w ould bring revenues back to what they currently

are

The reason thatfederal O SH A penalties have not increased seven fold is that they have adopted
a penalty adjustm ent policy that significantly lowers penalties based on factors such as severity
of the violation; good faith of the em ployer in correcting the violation ; the em ployer’s past
history of violations; and the size of the em ployer’'s w ork force. 1f H B 33 is enacted the
Departm ent w ill adopt the sam e adjustm ent policy. The follow ing is an explanation o f the

adjustm ent m ethod

* The penalty is adjusted based on the severity of the injury that could occur and the
probability of that injury occurring. O SH A has developed a form ula thatw ill reduce the $7,000

m axim um to a high of $5,000 and a lo w of $1,500

* The adjusted penalty based on severity and probability w ill then be adjusted further
based on size of em ployer, good faith and history. The m axim um reduction of 95% can be

provided through these factors.



For example, an em ployer w ith 50 em ployees is cited for a serious violation because heavy

engine and autom otive parts were stored and stacked in an unstable m anner. The follow ing

penalty adjustm ent w ould occur:

* The violation is of m edium severity as the injury, a blow to the body or head from a
fallin g part, m ay result in hospitalization but the injury w ould result in only a lim ited period of
disability. The probability of the injury is low because only two em ployees m ust enter the
warehouse where these autom otive parts are stored for approxim ately one hour a day. The
$7,000 penalty w ould be reduced to $2,000 based on the severity/probability determ ination. The

$2,000 would then be reduced by 25% because the em ployer exhibited good faith and corrected

the violation im m ediately. Itw ould be further reduced by 40 percentbecause the em ployer only
has 50 em ployees and it w ould be reduced by a further 10 percentbecause the em ployer had no
history of violations w ith the departm ent. Thus the final assessed penalty would be $ 500.

It should be noted that the states of W ashington, Ovregon, California, Utah, N orth Carolina,
M aryland, Indiana, Tennessee, and Nevada have passed legislation to increase occupationalsafety

and health penalties to com e into com pliance w ith the 0 S H A higher penalties and the other states

w ith occupational safety and health state jurisdiction have legislation pending to conform w ith

the higher penalty rates.

The B ill would also perm it the collection of expenses incurred when em ployers fail to appear at
an O SH Review Board Hearing. The average daily cost for the O SH Review Board to hold
hearings is $1,000. I'f it m ust cancel five days of hearings because em ployers do not appear at
hearings, the Board could ask for $5,000 in reim bursable expenses from em ployers. Once
em ployers understand that they m ay be liable for such costs, the num ber of cancellations should
decrease and therefore, it is expected after the second year, no significantrevenue w ill be raised

under this provision

Page 3 of 3



Alaska State Legislature
Representative Niilo Koponen

Pouch V House District 21 119 N. Cushman, Suite 207
Juneau, Alaska 99811 Fairbanks, Alaska 99701
(907) 465-4992 . *POSITION PftPER* (907) 456-8172

CS HB33 (Jud)

In November of 1990 Congress passed legislation requiring the
federal Occupational Safety and Health Administration to increase
penalties for OSHA violations. Under the State occupational safety
and health plan, Alaska is required to raise their standards to
comply with the new federal OSHA penalties. If we fail to do so,
Alaska could lose its enforcement power to the Federal Agency.

The amendments provide for a maximum of $70,000 for willful and
repeated violations, a minimum of $5,000 for each willful violation,
and a maximum of $7,000 for serious, violations.

Congress believes that this increased maximum penalty will
encourage businesses to conform to workplace safety laws and
regulations. As businesses adjust to a tight economic environment,
it is important that worker health and safety not be sacrificed.

M aintaining a safe workplace is less costly than facing the potential
of high penalties and paying the costs of accidents and injuries.

Alaska continues to have the second highest occupational injury
rate in the nation. |In just one year we have jumped from an
occupational safety, health injury and illness incidence rate of 31%
to 43% higher than that of the national average. This is not a
record of which we can be proud. CSHB 33 will bring Alaska into

conformity with Federal law.

Due to the request of the Department of Law, the criminal

penalties were increased to that of the federal mandated civil
penalties. It did not make sense for the criminal penalty to be less
than the federal mandated civil penalties. The federal law does not
have any requirements for criminal penalties. This is provided by

state law.

It is my sincere hope that this legislation will result in fewer
injuries, fewer fines and lower workers' compensation insurance
costs. The continually rising number of injuries and fatalities to
Alaskan workers testifies to the ineffectiveness of our present
statutes. So long as it is cheaper to pay the fine than to correct a
dangerous situation we cannot expect improvement in the

workplace.
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4-=1 olf "N ST REPLY TO:
o CRIMINAL DIVISION CENTRAL OFFICE
DEPARTMENT OF LAW P 0. BOX KC
JUNEAU, ALASKA 99811-0310
CRIMINAL DIVISION PHONE: (907) 465-3428

0 OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS
1031 WEST 4TH AVENUE, SUITE 318
ANCHORAGE, ALASKA 99501-5993
May 6, 1991 PHONE: (907) 279-7424

The Honorable Niilo Koponen
Alaska State Legislature
P.O. Box V

Juneau, Alaska 99811

Re: HB 33 (Penalties for viol, of workplace safety laws)
Dear Representative Koponen:

This letter is to indicate our support for CS HB33 (Jud) ,
"An Act relating to penalties for violation of workplace safety
laws,"” and particularly for section 7 of the bill, which amends the
criminal penalties that may be imposed for wilful or repeated
violations that cause an employee®s death.

IT the defendant is an individual, the bill makes the
criminal penalties as great as the civil penalties. This only
makes sense; a criminal offense must have consequences at least as
serious as a civil violation.

IT the defendant 1is an organization, the bill makes
available the criminal penalties already set outfororganizations
in AS 12.55. AS12.55.035(c), relating to fines,was amended by
the legislature last year to give sentencing judges greater
discretion in setting fines for organizations. That amendment can
be made effective only if it applies in cases such as these.

Once again, we support this bill and thank you for the
opportunity to comment on it. If there are any questions that we
may be able to answer, please do not hesitate to call upon us.

Very truly yours,

CHARLES E. COLE
ATTORNEY GENERAL

By:
AssistantCAjtorney General



U.S. Department of Labor Assistant Secretary for NI i,
Occupational Safety and Health
Washington, D.C. 20210

JAN 2 3 191
MEMORANDUM FOR: STATE DESIGNEES
FROM: GERARD F. SCANNELIj
Assistant Secretary
SUBJECT: Statutory Increase in Penalty Levels

As you are aware, the Omnibus Budget Reconciliation Act of 1990,
that was effective on November 5, amended section 17 of the
Occupational Safety and Health Act to provide for increased
penalty levels for violations of the Act. The excerpt of the
Conference Report on the Budget Act which discusses penalties was
sent to you on October 31. The amendments provide for a maximum
of $70,000 for willful and repeat violations, a minimum of $5,000
for each willful violation, and a maximum of $7,000 for serious,
other than serious, failure to abate, and posting violations.

The Congress (as evidenced by the Conference Report) believes
that the increased maximum penalty authority will serve as an
important deterrent and will encourage employers to comply with
safety and health regulations before they are inspected.
Employers should realize that maintaining a safe and healthful
workplace is less costly than facing the potential of high
penalties, 1in addition to the major cost of accidents and
injuries.

Since the $5,000 floor for willful penalties 1is within currently
authorized limits, in the interest of national consistency, the
States are encouraged to implement it administratively, concur—
rently with Federal OSHA"s implementation. (The Conference
Report makes clear that negotiated settlement of willful viola—
tions may result in a lower penalty.) OSHA has developed
procedures, for implementing the new penalty calculations, in
consultation with State plan representatives, and will begin
proposing penalties at the new levels on all inspections begin—
ning on or after March 1, 1991 for violations which occurred on
or after November 5, 1990. (A copy of the final directive 1is
attached, for your 1information.)

As you are aware, State plan approval criteria in section 18 oE
the Act and 29 CFR 1902 require the States to provide for stan—
dards and enforcement of standards which are at least as
effective as OSHA"s standards and enforcement. Further, OSHA
regulations at 29 CFR 1953.20 and 1953.23 provide that when there
is a change in the Federal program (examples given include



revisions in enforcement policies or procedures, and legislative
or regulatory changes) the States are required to implement
corresponding changes within six months of the Federal change.
The time limit may be extended if the Assistant Secretary deter —
mines that a State has made a timely and specific showing that
good cause exists to extend the time limitation for that State.

We recognize that this 1is a significant change in the OSHA
program for both the Federal and State programs; and that State
legislative action is necessary to effect a comparable change.
States, in order to be considered at least as effective as the
Federal program, must have statutory penalty authority for their
private sector programs that at least reflects the new Federal
maximums. We urge all States to try to effect this statutory
change within the required six months and are available to
provide any assistance you may need. However, we also recognize
that because of differing State legislative schedules, etc., some
States may be unable to accomplish such a change within six
months. OSHA will work with each State on an individual basis to
effect the required increases as soon as practicable. You also
should be aware that State implementation of the new penalty
authority, once enacted, need not be 1identical to Federal pro—
cedures, though State performance will be evaluated by OSHA to
assure equivalent effectiveness.

Please notify your respective Regional Administrator as soon as
possible, if you foresee any problems in accomplishing this
legislative change.

Attachment

cc: Regional Administrators



M EMORANDUM State of

to: Robert W . Libbey, D irectorj~ j~ gnt ~ cate: M ay 6, 1991

Labor Standards and S a fs y 31 .n C -

nttis ® ].
TELEPHONE NO: 4 65 -4856

from: ASc$Skrcl Arab, Deputy D irector subject: Scheduling Enforcem ent
Labor Standards and Safety Inspections and

S o licita tio n o f

Consultative Inspections
The O SH Section has a system to schedule enforcem ent inspections and to solicit
em ployers to ask them to request our consultative and training services. The key
stone to this system is the annual occupational injury and illness survey conducted
by the Research and Analysis Section. This survey uses the m ethodology developed
by the Bureau of Labor Statistics.
The results of this survey provides us with a list o f industries that are considered
"m ost hazardous." This list is updated each year. O f course many o f the industries
do not change logging, seafood processing, construcdon. The high hazard list
is prepared by O SHA for each state. W e supplem ent the O SH A high hazard list
w hich is based on nadonal stadsdcs w ith what we called our "local em phasis" list.
For safety inspecdons it is those industries not on the O S H A high hazard list that
have an occupational injury and illness rate that is at least one point higher than the
statew ide average For health we use the history o f our inspection results to
determ ine if there are industries not on the high hazard list that should be included
on our program m ed inspection list.
In addidon to the "high hazard" and "local em phasis” program m ed inspection list,
we have also developed a list o f state and local governm ent agencies for safety and
health programm ed inspecdons.
W e have a contract w ith Research and Analysis to add individual com pany injury
frequency rates for the industries that we have identified as “"high hazard" and
“local em phasis". This w ill allow us to inspect those com panies w ith the highest

injury frequency rate in owur list of industries to be inspected



U.S. Department of Labor Occupational Safety & Haalrh A<imindcratioo
1171 Third Avenua - Suita 775
Seattle, Washington 98701-3272
Talaphona; (2001 553-5330

(2001 553-0483

Face

R e fer to: FS O /S N D

A poril 30, 1992

T h e H onorable Charles W . M ahilen

Departm ent o f Labor

Com m issioner, A laska
P .0 . B o x 211409
Juneau, AEC 99802-1149

D ear Com m issioner M ahlen

la tion for-

T his is in reference to Alaska House B ill (HB) 33 addressing proposed penalty leg.is
the State 18(b) program . Regional and O SH A National O ffice review of the H B has been
ongoing for the past several weeks. I have attached a copy of the m em orandum from our
N ational O ffice dated A pril 21, 1992, about HB 33 for your review and appropriate action
Essentially, review o f HB-33 has resulted in the follow ing issues for your consideration

— - A K O S H crim inal provision s at A 'S 18.60.095(f) should provide m axim um m onetary
penalties equivalent to those available under federal O S H A as found in section 17¢(g) of.
the 0 SH Act; and

- the penalty and prison term levels should'be stated .in the te xt

f H B 33 are acceptable, it could be concluded that m odifying

Although ,.all other sections o
under AS 18.60.095(f) m ay jeopardize Alaska's at least as effective

Alaska's current provisions
status regarding penalties. Please be aware, however, it is im perative Alaska enactinto law the
seven-fold ciY il penalty provisions o fH B 33 during the current Alaska legislative session
I'f there are questions, or you w ould like to discuss this m atterin m ore detail, please contact m e
Sincerely
Jam es W . Lake
Regional. Adm inistrator
Enclosure
coc ot Randy Carr, Acting D irector, w /enclosure

Richard Arab, Deputy Director, w /enclosure

Barry N oll, Area D irector, w /enclosure



United States

lt ¢c W o gar

Office of Information Washington, D.C. 20210

Occupational Safety and Hei
Administration

CONTACT: Frank Kane FOR RELEASE: 1:00 PM EST
OFFICE: (202) 523-8151 Thursday, Jan. 24, 1991
AFTER HOURS: (703) 360-7080

OSHA ANNOUNCES PROCEDURES FOR IMPLEMENTING NEW SYSTEM OF CIVIL
PENALTIES

Procedures for implementing its new system of civil
monetary penalties for violations of occupational safety and
health law and regulations were announced today by the
Occupational Safety and Health Administration (OSHA) of the U.S.
Department of Labor.

Congress enacted a seven-fold increase in the maximum limits
for such penalties in"the Osnibuir Budget Reconcilation, Act of
1990. The maximum allowable civil penalty now is $70,000 for each
willful or repeated violation; and $7,000 for each serious or
other-than-serious. violation as well as $7,000 for each violation
of the posting requirements and $7,000 for each day beyond a
stated abatement date for failure to correct a violation.

Assistant Secretary of Labor Gerard F. Scannell, who heads
OSHA, said, "I want to emphasize that these amounts are ceilings-
- not floors. We will not automatically assess penalties that are
seven times what they were previously, although there will be
some increases."

He-added that OSHA"s basic approach will remain the same *x
striving for voluntary compliance by America®s employers with
occupational safety and health requirements.

The new”civil penalty policy will be applicable to citations
issued as the.result of inspections initiated after March 1,
1991, for violations occurring after Nov. 5, 1990 the effective
date of the*Budget Reconciliation Act.

The procedures for implementing the new penalty policy are
contained in a new chapter for OSHA®"s Field Operations Manual
which is being distributed to all the agency®"s regional and area

offices.

-more-
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W orkplace casualty rate highest

Asetofstatisticsfrom theearly 1980s was released by the Alaska Department
ofLaborrecentlyand servedasatimelyreminderofearlier times, beforesafetyprograms
andothermeasuresimplemented byemployerscausedsignificantreductionsintherate
ofjob-related accidents and deaths. Today, thesesafety programs are threatened by a
court case that held an insurance carrier liable for additional damages-even after the
carrierhad paid compensation. Theso-called "Van Biene". decisionjeopardized safety

inspectionprograms throughout thestate. Seekinglegislative relieffrom Van Bieneis

W CCA's top legislative priority for 1991.

An unusually high percentage of perilous occupations keptAlaska's
w orkplace casualty rate by far the highestin the nation throughoutthe early
1980s. ButAlaska's em ployers,spurred by the high costofworkers'com pen —
sation insurance, have been successfulin cutting those accidentrates, in som e
cases dram atically.

D uring the six yearsbetween 1979 and 1985, Alaskans died on the job
ata rate tw o to four tim es higher than their Lower 48 counterparts.

Seafood processors,loggers,construction workers and oilrig workers
accounted form ostofthecasualties. Som e34.2deathsperl100,000workershave

beenr recorded each yearin these high-* isk fields. N otincluded in the num bers

were the accidents in the offshore fishing industry, w hich includes floating
processors and fishing fleets. Had these categories been added to the total, the
annualdeath toll w ould have topped 65.

Aviation and loggingaccounted forthegreatestnum beroffatalities. In
1988 aviation claim ed the lives ofeightpilots and five loggers as w ellas three

construction w orkers and tw o shore-based fish processors.

Klukw an Forest Products CEO D ick Reagan attributed part of the
industry's statistics to Alaska's higher-tban-average num bers oftransient, in -
experienced loggers. A Departm entoflLaborresearcher also cited rough ter-—
rain,harsh weatherand huge trees thatrequire large ground crew s w ith chain -

saws. M ore than half the accidents to loggers involved sprains and istrains,

w hile contusions and bruises accounted
for another 10 percent. I _d

Im proved education program s

and m andatory drug testing in the tim -

2nd-hand smoke

W safety program s w hich caused asig- Page 2

b ifican td o in injuries and iinesses as Medical costs by state
w ell as fatalities. Prelim inary statistics Page 4
VDTs and you
page 6

berindustry were tw o elem entsofbeefed -

ers, w hile only a single fatality was re—

corded in 1990.






10

11

12

13

14

7-L503925D

CS FOR HOUSE BILL NO. 37 (STATE AFFAIRS)

I'N T H E LEG ISLATURE OF TH E S TATE OF A LA S KA

S EV ENTEENTH LEGISLATUWRTE - FIRST S ES S IO N

BY THE HOUSE STATE AFFAIRS COMMITTEE

Offered: 2/19/91
Referred: Finance

Sponsor(s): REPRESENTATIVES ULMER, Koponen, B.Davis, Davidson

A B IL L
F O R AN AcC T EN TITLETD
A n Act establishing th e Alaska State Pension Corporation ; relating to m anagem ent and
investm ent of stale pension funds and other state funds;: and providing for an effective
date ."
B E T EN ACTETD B Y T H E LEG ISLATURE o F T H E s TATE o F A LA S KA
“ Section 1. FINDINGS. The legislature finds that after the Alaska State Pension Corporation has
been established and begun to m anage the state pension funds, the state should develop a com prehensive
retirem ent organization . This organization should integrate the investm ent of pension funds with
retirem ent benefit adm inistration responsibilities for all state related retirem ent system s, including the
Elected Public O fficers Retirem ent System (form er A 'S 39.37). Retirem ent benefit adm inistration
responsibilities should be integrated into the corporation when prudent.
* Sec. 2. AS 37.10 is amended by adding new sections to read:
ARTICLE 5. ALASKA STATE PENSION COURPORATION
Sec. 37.10.210. A L A S K A S T A TE P EN S 1O N C ORPORATION , (a) T here is established
the Alaska State Pension Corporation. The corporation is a public corporation in the Departm ent

HB0037b CSHB 37(STA)
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of Revenue managed by a board of trustees. The purpose of the corporation s to provide

professional m anagem ent and investm ent of state pension and benefits funds and o f other state

s

funds upon agreem ent w ith the m anagers of those funds.

(b) The board consists of nine trustees. Four of the trustees shall be elected by the

m em bers of the retirem ent system s. N om inations m ay be m ade by the teachers’ retirem ent board,

the public em ployees' retirem ent board, or by petition signed by at least 10 persons eligible to
vote in the welection . One of the elected trustees m ust be an active m em ber of the public
em ployees' retirem ent system , one must be receiving a benefit from the public em ployees:’
retirem ent system , one m ust be an active m em ber of the teachers’' retirem ent system , and one
m ust be receiving a benefit from the teachers’ retirem ent system . A fifth elected m em ber m ust
be an em ployee w ho is m aking contributions to the supplem entalem ployee benefits system under
A'S 39.30.150 - 39.30.180, and who is elected by em ployees m aking contributions to the
supplem ental em ployee benefits system . N om inations for this position shall be m ade by petition
signed by at least 10 persons eligible to vote in that election . The division o f retirem ent and
benefits in the Departm ent of Adm inistration shall conduct the elections for all the elected
positions. The governor shall appoint tw o trustees from a list o f nom inees subm itted by
em ployers in the retirem ent system s. The governor shall appoint one additional trustee from a
list of nom inees subm itted by the other eight trustees. The com m issioner of revenue serves as
a trustee.

(c) The appointed and elected trustees shall serve for staggered term s of four years and

m ay be reappointed or reelected to the board

(d) The governor may rem ove an elected or appointed trustee for just cause, including
failure to com ply with AS 37.10.230, by written notice to the trustee. After a trustee receives
w ritten notice of rem oval from the governor, the trustee m ay not participate in board business

and m ay not be counted for purposes of establishing a gquorum

(e) A vacancy on the board of trustees shall be prom ptly filled in the sam e m anner as
the seat was originally filled . A person filling a vacancy holds o ffice for the balance of the
unexpircd term of the person's predecessor. A vacancy on the board does not im pair the
authority of a quorum of the board to exercise all the powers and perform all the duties of the
board

(f) The board of trustees shall annually elect a chair from am ong its m em bers.

CSHB 37(STA) HB0037b
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(g) Five trustees constitute a quorum for the transaction of business and the exercise of

the powers and duties of the board
(h) A trustee m ay not designate another person to serve on the board in the absence o f
th e trustee .
(i) Trustees shall participate in financial education training
S ec. 37.10.220. P O W ER S A N D D U T I1E S O F T H E B O A R D , (a) T h e b oard s h all
(1) hold regular and special m eetings at the call of the chair or of at least four
m em bers;
(2) establish investm ent policies for the funds for w hich it is responsible after
review ing recom m endations from the investm ent advisory council;
(3) subm it long-range and quarterly investm ent reports to the Legislative Budgest

and A udit Com m ittee ;

(4) report to the governor, the legislature, and em ployers participating in the
retirem ent system s by the first day o f each regular legislative session concerning the investm ent
of funds for w hich the corporation is responsible including financial and investm ent policies

established by the board and enclose a summary of the m ost recent perform ance evaluations of

the funds m anaged by the corporation ;

(5) contract w ith external perform ance evaluators to review the perform ance o f

each fund for w hich the corporation is responsible and report each year on the fund's condition

to the board of trustees and to the other appropriate boards;

(6) engage independent certified public accountants to prepare an annual audit of

each of the funds for w hich the corporation is responsible and to report to th e board w ith th e

results o f the awudit.

(1) em ploy outside investm ent advisors to review investm ent policies and m ake

recom m endations to th e board;

(2) em ploy legal counsel;

(3) enter into an agreem ent w ith the m anager of another state fund to assume
fiduciary, adm inistrative, or m anagem ent responsibilities for investing the other state fund;

(4) provide for actuarial valuations o f the retirem ent system s and other entities

whose funds the board m anages:

HB(H)37b 3 CSHB 37(STA)
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(5) do all acts necessary, convenient, or desirable to carry out the powers

expressly granted or necessarily im plied in this chapter.

Sec. 37.10.230. CoONFLICTS OF INTERES ST, (a) Trustees, the executive director,
investm ent officers, and other fiduciaries w ho are em ployees of the corporation are subject to the
provisions of AS 39.50. The board m ay designate other em ployees w ho are also subject to the

provisions o f A S 39 .50

(b) I'f a trustee, officer, or em ployee of the corporation acquires, owns, or controls an
interest, direct or indirect, in an entity or project in w hich assets under the control of the
corporation are invested, the trustee, officer, or em ployee shallim m ediately disclose the interest
to the board. The disclosure is a m atter of public record and shall be included in the m inutes
of the board m eeting next follow ing the disclosure. The board shall adopt  regulations to restrict
trustees, officers, and em ployees from having a substantial interest in an entity or project in
w hich assets under the control of the corporation are invested

(c) Failure to com ply w ith the requirem ents of this section or regulations enacted under
it is grounds for term ination o f em ploym ent.

Sec. 37.10.240. R EGULATION S . The board m ay adopt regulations under the Adm in -
istrative Procedure Act (AS 44.62) to im plem ent AS 37.10.210 - 37.10.390

Sec. 37.10.250. COM PENSATION OF TRUSTEES. Trustees, other than trustees w ho
are em ployees of the state or a political subdivision of the state, receive an honorarium of $150

for each day spent at a m eeting of the board or at a m eeting o f a subcom m ittee o f the board or

at a public m eeting as a representative o f the board. Trustees who are state em ployees are
entitled to adm inistrative leave for service as a trustee. Trustees w ho are em ployees of a political
subdivision of the state are entitled to leave benefits provided by their em ployers com parable to

those provided to state em ployees for service as a trustee. Trustees are entitled to per diem and
travel expenses authorized for boards and com m issions under AS 39.20.180

Sec. 37.10.260. S TAFEF, (a) The board shall em ploy an executive director. The
executive director m ust be qualified by training and experience to m anage, adm inister, and direct
the investm ent of funds. The board shall fix the com pensation of the executive director and othc.
em ployees. The executive, adm inistrative, and investm ent functions of the board are vested in
the executive director who serves under the supervision o f the board. W ith approval of the
board, the executive director m ay appoint em ployees of the corporation as necessary.

CSHB 37(STA) 4 HB0037b
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(b) The board shall adopt regulations that restrict the executive director, investm ent

directors, other officers, and em ployees from having financial interest, directly or indirectly, in

firm s or corporations that provide services to the corporation . O fficers and em ployees of the

corporation are subject to AS 309.52

(c) T h e executive director and each investm ent director shall file a bond for the faith ful

perform ance o f duties in the am ount and w ith the sureties as required by the board

(d) O fficers and em ployees of the corporation are m em bers of the exem pt service under

(e) A deed, contract, or other docum ent that m ust be executed by or on behalf of the
corporation shall be signed by the executive director.

Sec. 37.10.270. IN VESTMENT ADVISORY COUNT CIL, (a) The board shall appoint
an investm ent advisory council com posed of at least three and not m ore than five m em bers.
M em bers of the council shall possess experience and expertise in financial investm ents and

portfolio m anagem ent.

(b) M em bers of the council serve at the pleasure of the board for staggered term s of three
years.

(¢c) The board shall establish the com pensation of m em bers of the council. Members of
the council are entitled to per diem and travel expenses authorized for boards and com m issions

under A S 39 .20.180

(d) The council shall

(1) review the investm ents m ade by the board:;:

(2) m ake recom m endations to the board concerning the board’'sinvestm ent
policies, investm ent strategy, and investm ent procedures:;

(3) advise the board on selection of perform ance consultants,auditors, and on the
form and content of annual reports;

(4) provide other advice as requested by the board

(e) W ith approval of the board, the council m ay contract w ith other state agencies to
provide investm ent advice

Sec. 37.10.280. IN SUURANTGCE. The corporation shall protect trusteed assets and its ow n
assets, services, and em ployees by purchasing insurance or providing for self-insurance retention

in am ounts recom m ended by the executive director and approved by the board to cover the acts,
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including fiduciary acts, errors, and om issions of its board m em bers, officers, em ployees, and

agents. Insurance m ust protect the corporation and the state from liab ility to others and from loss

of trusteed assets and assets of the corporation

Sec. 37.10.290. S URETY FOR DEPOSITS W ITH BANKS. Banks, trust com panies,
savings banks, and other persons carrying on a banking business are authorized to give sureties
to the corporation. The sureties shall be approved by the corporation to the effect that the banks
or banking institutions shall faith fully keep and pay over to the order of or upon the warrant of
the corporation or its authorized agent all m oney deposited w ith them by the corporation and
agreed interest, at the tim es or wupon the dem ands agreed on with the banks or banking
institutions. In lieu o f these sureties, a depository bank or other banking institution shall deposit
w ith the corporation or its authorized agent or a trustee as collateral, securities approved by the
corporation. The deposits of the corporation may be evidenced by agreem ents in the form and

upon the term s arJ conditions that are agreed upon by the corporation and the depository banks

or banking institutions.
Sec.37.10.300. LIM ITATIONS. The corporation m ay notengage in com m ercial banking
activity or private trust activity. The corporation m ay not act as a depository or trustee for a
private person, association, or corporation . The corporation m ay not act as a lender to a private
person, association, or corporation of money from any source except state funds under
m anagem ent by the corporation
Sec.37.10.310. LIAB ILITY. A liab ility incurred by the corporation shall be satisfied
exclusively from the assets or revenue of the corporation and a creditor or other person m ay not
have a right of action against the state because of a debt, obligation, or liability o f the
corporation. A liab ility of the corporation m ay not be satisfied from trust assets unless expressly
authorized by law
Sec. 37.10.390. D EFINITIONS. In AS 37.10.210 - 37.10.390, wunless the context
otherw ise requires,
(1) "board" means the board of trustees of the corporation ;
(2) "corporation" m eans the Alaska State Pension Corporation ;
(3) “retirem ent system s" m eans the teachers' retirem ent system , the judicial
retirem ent system , the Alaska National Guard and Alaska Naval M ilitia retirem ent system , and
the public em ployees’' retirem ent system
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* sSec. 3. AS 06.05.025 is amended by adding a new subsection to read
(d) At the request of the board of trustees of the Alaska State Pension Corporation or of
the legislative auditor, the departm ent shall m ake an exam ination of the corporation under this

section

* Sec. 4. AS 14.25.035(d) is am ended to read:
(d) The com m issioner ofadm inistration shall reportto the board concerning the condition
and adm inistration o f the system . The repoits shall be distributed to the m em bers of the system
The Alaska State Pension Corporation [COM M 1SS 10 NER O F REVENUTET] shall provide

reports to the b oard on the condition and investm ent perform ance o f the teachers’ retirem ent trust
fund including a sum m ary of an annual external perform ance review
"Sec.5. A'S 14.25.180 is amended to read:
Sec. 14.25.180. M AN AGEMTENT AND INVESTMENT OF FUND, (a) The Alaska
State Pension Corporation [COMMISSIONTER OF REVENUTE]is the [TREASUTRER OF THE
S YSTEM AN D THE] fiduciary of the fund. In m anaging the fund, the Alaska State Pension
Corporation [C O MM ISSIONTER OF REVENUTET] shall
(1) consider the status of the fund's investm ents and the system 's liab ilities on

b oth a current and a probable future b asis;

(2) determ ine the appropriate investm ent objectives for the fund:
(3) establish investm ent policies aim ed at achieving the objectives; and
(4) act only in regard to the best financial interests o f the system 's beneficiaries.
(b) The Alaska State Pension Corporation [COMMISSIONER OF REVENUE] may
invest the fund on the basis of probable total rate o f return w ithout regard to the distinction
betw een principal and incom e or to the generation o f incom e
(c) In carrying out investm ent duties under this chapter, the A laska State Pension

C orporation [COM M IS S 1O N ER o F R EV EN U E] has the sam e powers an d duties in regard to

the teacher’'s retirem ent trust fund as are provided in AS 37.10.071, except that the standard o f
prudence that the corporation [C O MM 1SS10NERTI] must obey under AS 37.10.071(c) shall be
in regard to the m anagement of large trust investm ents rather than large investm ents.

* Sec. 6. A'S 22.25.048(c) is am ended to read:

(c) The Alaska State Pension Corporation [COM M ISSIONER OF REVENUETI] is the

[T R EASURETR O F T H E S YSsSTEWM A N D T H E] fiduciary of the fund and has the sam e pow ers
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(15) a contract thatis a delegation, in w hole or in part, of investm ent
com m issioner of revenue under [AS 14.25.180,] AS 14.40.400, A S 14.42.200,
56.095, [AS 22.25.048, AS 26.05.228,] A S 37.10.070, 37.10.071, or A S 37
35.08017;
s 36.30.990(1) is am ended to read:

(1) "agency"

(A) m eans a departm ent, institution board com m ission,
authority, public corporation, the Alaska Pioneers’ Hom e, or other adm inistrative
the executive branch of state governm ent;

(B ) does not include

i) the University of Alaska
Cii) the Alaska State H ousing Authority;
Ciii) the Alaska Railroad Corporation :
(iv) the Alaska Housing Finance Corporation ;
(v) a regional N ative housing authority created
A'S 18.55.996, or a regional electrical authority created under AS 18.5
(v i) the Alaska State Pension Corporation ;
A'S 37.10.071 is amended to read:
Sec 37 10 071 IN V. E S T M E N T P O W E R S A N D D U TI1E S , (a) In m a king
h is section, the fid uciary of a state fund [COM M ISS 10 N ER O F R E V EN U E
(1) act as o fficial custodian ofcash and investm ents by securing adeqguate
al facilities for them ;
(2) receive all item s of cash and investm ents;
(3) collect and deposit the principal of and incom e from ow ned o

n

d safe

acquired

HBO037b



1 investm ents;

2 (4) invest and reinvest the assets in accordance w ith this section ;

3 (5) receive and spend appropriations to cover the cost of the exercise o f duties
4 under this section;

5 (6) exercise the powers of an owner with respect to the assets;

6 (7) perform all acts, not prohibited by this section, w hether or not expressly
7 authorized, that the fiduciary [C O M M ISS 10 NERT] considers necessary or properin adm inistering
8 the assets;

9 (8) m aintain accounting records in accordance w ith generally accented
10 [IN VESTMENT] accounting principles;

11 (9) engage an independent certified public accountant to conduct an annual aud.it
12 of the financial condition and investm ent transactions;

13 (10) enter into and enforce contracts or agreem ents considered necessary,
14 convenient, or desirable for the investm ent purposes of this section; and

15 (11) when choosing to acqguire or dispose of investm ents, secure com petitive
16 national or international m arket rates or prices, or the equivalence of those rates or prices in the
17 judgm ent of the fiduciary [C O MM ISSI10NETR],

18 (b) Under this section, the fid u ciary o f a state fui d or th e fid ucia
19 [COM M ISSIONER OR THE COMMISSIONTER " 'S] designee m ay

20 (1) delegate investm ent, custodial, or depository authority on a discretionary or
21 nondiscretionary basis to o fficers or em ployees of the state or to independent firm s, banks, or
22 trust com panies, by designation through appointm ents, contracts, or letters or authority;

23 (2) acquire or dispose of investm ents either directly, indirectly, or through
2 4 investm ent pools or trusts, by com petitive or negotiated agreem ents, contracts, or auctions, in
25 public or private m arkets;

26 (3) concentrate or diversify investm ents as the fiduciary [C O MM 1SS 10 NER.]]
27 considers appropriate to increase the probable total rate of return or to decrease the overall
28 exposure to potentially adverse m arket value risks;

29 (4) protect the m arket value or the rate o f return o f the investm ents by entering
30 into forw ard agreem ents to buy or sell assets at a future date as a hedge against existing held
31 assets or as a precom m itm ent of future cash flow s;
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(5) lend assets, under an agreem ent and for a fee, against deposited collateral o f

equivalent m arket value;

(6) borrow assets on a short-term basis, under an agreem ent and for a fee, against

the deposit of collateral consisting of other assets in order to accom m odate tem porary cash or

investm ent needs;

(7) hold investm ents in bearer or registered form in the name of the state, a fund,

or nom inees authorized by the fiduciary [COMMISSIONERT];

(8) utilize consultants, advisors, custodians, investm ent services, and legalcounse.]

for assistance in investm ent m atters on either a continwuing or a lim ited-term b asis and w ith or

w ithout com pensation ;

(9) declare records to be confidential and exem pt from AS 09.25.110 and
09.25.120 if the records contain inform ation that discloses the particulars of the business or the
affairs of a private enterprise, investor, borrower, advisor, consultant, counsel, or m anager.

(c) In exercising investm ent, custodial, or depository powers or duties under this section,
the fiduciary of a state fund [C O MM ISS IO NTERT] shall exercise the judgm ent and care under
the circum stances then prevailing that an institutional investor of ordinary professional prudence,
discretion, and intelligence exercises in m anaging large investm ents w ith consideration for the
purpose of the fund, the investm ent objectives, the continuing disposition of the fund"’s
investm ents, and the probable safety o f the capital as w ell as the probable investm ent returns.
W ith respect to the Alaska State Pension Corporation, the fiduciaries of the corporation
shall apply the prudent investor rule and exercise their fiduciary duty in the sole financial
best »"terest of the funds entrusted to them and of the beneficiaries of those funds. The
trustees m ay not m ake or authorize investm ent decisions or the voting of shares for a
purpose other than the sole financial best interest of the funds or beneficiaries

(d) In exercising investm ent, custodial, or depository powers or duties under this section,
the fid u ciary o r th e fid u ciary"'s [COMMISSIONER o R Al designee [O F T H E
COMMISSIONERT] is liable for a breach of a duty that is assigned or delegated under this
section, or under AS 14.25.180, AS 14.40.400(b), AS 37.10.070, AS 37.14.110(c), 37.14.160,
37.14.170, or AS 39.35.080. However, the fiduciary or the [CO MM ISSI0ONEHR O R THE
CO MM ISSIONTER"'S] designee is not liable for a breach of a duty that has been delegated to
another person if the delegation is prudent under the applicable standard of prudence set out in
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statute or if the duty is assigned by law to another person, except to the extent that the fid uciary
[COMMISSIONERTI or designee
(1) know ingly participates [PARTICIPATE.] in, or knowingly undertakes to
conceal, an act or om ission o f another person, know ing that the actorom ission is a breach o f
that person's duties under this chapter;
(2) by failure to com ply with this section in the adm inistration o f specific
responsibilities, enables another person to com m it a breach o f duty; or
(3) has knowledge of a breach of duty by another person, unless the fiduciary
[CO MM ISSIONEHR or designee m akes reasonable efforts under the circum stances to rem edy the
breach
(e) The state shall defend and indem nify the fiduciary [COM M ISS10NERT] or an officer
or em ployee of the state against liability under(d) of this section to the extentthat the alleged
act or om ission was perform ed in good faith and was prudent under theapplicable standard o f
prudence
(f) In this section, "fid uciary of a state fund®* or "fiduciary 1 ["C O MM 1SS 10 NER OF
REVENUTE®" OR "“COMMISSIONER®™] means
(1) the com m issioner of revenue for investm ents under [AS 14.25.180 O R ]
AS 37.10.070; [OR]
(2) w ith respect to the Alaska State P ension Corporation, for investm ents
under AS 14.25.180,
(A) each trustee who serves on the corporation's board o fdirectors
(B) each o fficer of the corporation; and
(C) any other person who exercises control orauthority w ith respect
to m anagem ent or disposition of assets held by the corporation or w ho gives
investm ent advice to the corporation; or
{3} the person or body provided by law to m anage the investm ents, for
investm ents not subject to AS 14.25.180 or AS 37.10.070
* sec 11. AS 39.25.110(11) is am ended by adding a new subparagraph to read
(G ) Alaska State Pension Corporation ;
* sec 12. AS 39.30 is amended by adding a new section to read
Sec. 39.30.175. INVESTMENT OF BENTEFIT PROGURAM RECEIPTS .The Alaska State
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