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4 MODEL STATE CONFLICT OF INTEREST AND FINANCIAL DISCLOSURE LAW

Is empowered lo modify or waive t!>e financial disclosure requirement lo lire extent 
necessary lo relieve such hardship. Such waiver authorisation does not extend to 
references lo member of household In conflict o l interest provisions relallnr '•» such 
matters as government contracts, as for instance in Section 13, which are designed to 
prevent the abuse of official position

(f) "S ta le  E m p lo y e e " m e a n s a p e rso n  w h o  obtains o r  is entitled lo 
com p ensation  (o r an y  services lo  any departm ent o r  agency o l slate 
governm ent o lh er than a slate official. T h e  term  irv V d e s full-time and 
part lime service and service o n  a long-term  o r sh o rt- te n ., b a sis, w hether o r 
n ol Included in civil service o r  a merit sy ste m , w hether undertaken pursuant 
lo a written agreem ent o r o th erw ise, a n d  w hether ih e relationship is 
consid ered  a n  em ploym ent relationship o r  an Independent contractor rela­
tionship lor any p u rp oses oilier than this Act, u n less Ihe C o m m issio n  exem p ts 
such  independent contractor relationship b y  regulation.

C o m m e n ta ry

Serlinn 3 (I) . Slate employee Is delined lo Include all persons w ho. by reason ol 
Ihelr work lor Ihe government, gain contacts and Inside knowledge which, because ol 
llielr position, may be abused or used In a manner to benefit themselves or others. I lie 
definition includes nol only persons who stand In a formal employment relationship, 
hut also persons who may be regarded as independent contractors For instance, a 
lawyer, accountant or consultant should not be able to d o woik lor the stale, whether 
as an employee or an independent contractor, and then represent or assist private 
clients agains'. Ihe slate in Ihe same, or in a related matter, in instances where there is 
no risk ol an abuse ol Ihe independent contractor relationship, as in Independent con ­
tractual relationships with plumbers, electricians, and oilier such service- and repair- 
r 'a le d  mailers. Ihe Commission may by regulation exempt such contractors, unless 
there Is good reason lhal they continue lo be covered by Ihis definition.

(g ) "S ta le  O fficial" m e a n s an elected office holder In Ihe legislative and 
executive b ran ch es o f slate g o v e rn m e n t, o r  a m e m b er o l any slate board , 
c o m m issio n , agency, b u rea u , d op arlm en i o r  any olh er pari o l stale g o v e rn ­
m ent w ho Is appointed by any elected slate official o r  by Ihe legislature, 
excppl a m e m b er o f the judiciary. T h e  term  includes a m e m b e r o l a 
c o m m issio n , except lhal a m e m b e r o f any co m m issio n  which is solely 
advisory in nature and which h as n o  authority to m ake binding d e c isio n s, lo  
enter into contracts o r lo m ake exp en d itu res olher Ilian expenditures 
necessarily incurred for research in co n n e ctio n  with ils advisory fu n ction s shall 
not be required lo  meet the req u irem en ts o f financial d isclosure o f S ection s 

9 and 10 .
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Section 3(g). The dulinllion ol Slate Official includes all elective olfice holders in 
Ihe legislative and executive branches and all appointed olfice holders wlro owe their 
appointment to an elected offiilal Th us. II Includes all officials who are efiaryed with 
authority lo make choices and decisions, and whose conflicts o l interest and official 
corruption are likely lo be most Injurious lo public confidence in government The 
betrayal ol Ihe public trust by such an official, whether appointed or elected, wlro Is 
expecled to serve Ihe public interest and wlio. generally, has taken an oath pledging to 
do so . undermines llie public confidence In Ihe official's agency and In Ihe government 
as a whole, unless it is dealt with promptly and effectively. The definition thus covers 
officials whose fidelity Is essential lo well ordered government.

There are som e stales which include the judiciary in conflict o l Inlere*; and linancial 
disclosure provisions. In many others Ihis would pose substantial cortsliuilional 
problems. It is for this reason lhal judicial ollices are nol included in (his Model The 
Model Ihus recognises lhal (lie laws relating to ethical standards lor judicial ollices may 
need lo be varied hy each state. Include the judiciary within ihis law one need 
merely delele "except a member of the judiciary" (roin llte first sentence ol the 
definition.

Members ol commissions which are purely advisory in nature and have n o  authority 
lo make binding decisions, to enter into contracts or to make expenditures olher Ilian 
those necessarily incurred (or research in connection willi ils advisory function are 
covered by Ihe conflict o l Interest provisions ol Ihe law, but they are exempted Irom 
linancial disclosure reguiremenls Members of such commissions are usually nol 
compensaled and frequently are very difficult lo recruit Their exemption from Ihe 
financial disclosure requirements is intended to avoid further discouragement from 
such service. Moreover, because of Ihe limitations regarding spendittg and decision­
making authority, the opportunities lo use these positions lor personal financial gain or 
benefit are yreally diminished

C o m m e n t a r y

S e c t i o n  4 . S t a t e  E t h i c s  C o m m i s s i o n ; E s t a b l i s h m e n t , 
M e m b e r s h i p . E x e c u t iv e  D i r e c t o r ; O f f i c e s .

(a ) T h e re  is hereby established f^ e Sla le Ethics C o m m issio n  lo  ad m inister 
a n d  Im plem ent Ihis Act. T h e  C o m m issio n  shall co n sist c l  se v e n  m e m b e rs 
appointed by Ihe g o v e rn o r wllh the concu rren ce o f  Ihe S e n a te . N ot m o re  
than (ou r m e m b e rs shall be identified willi Ihe sa m e  political parly N o  
m e m b e r shall hold a n y  elected o r  appointed olfice u n d er Ihe go ve rnm en t o f 
Ihe United S ta le s. Ihe slale o r any o l ils political su b d iv ision s o r  be a candidate 
for any su ch  office. A m e m b er m ay contribute lo  a political cam p aign, but n o  
m e m b e r shall hold a n y  political party ollice, o r participate in any political 
cam paign o r in a cam paign relating lo  a referen d u m  o r  o lh e r ballot Issu e , 
and n o  m e m b e r shall b e a lobbyist o r  an em ploy ee o f the slale or any o l ils 
political sub d ivision s. M em b e rs o f Ihe C o m m issio n  m ay  b e re m o v e d  by llie



g o ve rn o r, wllh Ihe concurrence o f Ihe S e n a te , for substantial neglect o f duty, 
g ro ss m iscond u ct In office o r  violation o f this law , after w ritten notice a n d  

opportunity for reply.

C om m entary

Serllon 4 (a). The provision establishing the Ethics Commission requires ap­
pointment by Ihe Governor with concurrence by Ihe Senate, which parallels llie 
lederdl constitutional requirement as laid down In Buckley v. Valeo. 424 U S  1 . 46 
I .  Erl 2d 659, 96 S  Ct. 612 (1976) which sets the /ederof separation ol powers 
standard for commission appointments where Ihe commission Iras regulatory and 
enforcement powers The federal requlremenl is lhal all such appointments be made 
by the chief executive rather than by other executive or legislative officers In most 
stales, by express constitutional requlremenl or by )udicial Interpretation under the 
doctrine ol separation ol powers, the result reached in Buckley v. Valeo would Ire 
followed. In som e slates it Is permissible, however, lo have various executive and 
legislative oliicers appoint members ol regulatory commissions II this Is done, it is 
advisable not lo authorize the attorney general to appoint members as he may do in 
som e states, because there might be a conflict In his official obligations due to bis rote
In Commission litigation.

The Commission is designed to be bipartisan Because ol Ils sensitive position. Ils 
members must avoid even the appearance ol a conflict ol Interest, and they are barred 
(tom participation in political campaigns, running lor or holding any federal, stale or 
local olfice or employment, or engaging In lobbying. They may, however, conlribule
lo a political campaign.

While many stales do not have any provisions for Ihe removal of members of ethics 
commissions, it is advisable lo allow removal (or cause. The Model follows this course, 
but requires Ihe concurrence ol Ihe Senate in order to prevent abuse of this power by 
the Governor The Model thus seeks lo balance Commission independence against 
picventinn ol abuse This Commission ought lo be as Independent as (rossible so  long 
as ils members perforin their duties faithfully and In compliance with Ihe law.

It has b een  suggested lhal there ought to be two separate state ethics 
commissions—one (or Ihe executive branch and one lor Ihe legislature—administering 
llie same law Several stales, among them Nevada. Ohio and South Carolina, have 
this arrangement because ol conslilulional separation oi power provisions which do 
not allow legislators lo be overseen or regulated by a gubernatorial^ appointed body; 
they can only be governed by Ihelr own members Slates that encounter Ihis problem 
may have to adapt Ihe Model to meet their special conslilulional requirements. For 
other stales a single commission is considered preferable.
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(b ) A m e m b e r of Ihe C om m ission  shall be appointed for a term o f office of 
sev en  years and unlil his su ccessor h a s b een  appointed and h a s qualified, 
except lhal Ihe m em b ers first appointed shall be appointed for term s o f oflice 
o f o n e , tw o. three, four, live, six and se v e n  y ears, respectively, and until their 
su c c e sso rs have been appointed and have qualified. N o m e m b er shall serve 
for m ore than one full seven-year lerm . W hen a vacancy o ccu rs In Ihe

SECTION 4 7

m e m b e rsh ip  o f  Ihe C o m m issio n , II shall b e filled by appointm ent for Ihe 
u n e x p lu  ■! p ortion o f Ihe lerm  in Ihe sa m e  m a n n er a s  original ap p o in tm en ts.

C om m e n ta ry

Seclinn 4 (b ) The piovision lor limited and totaling terms is intended to achieve 
continuity on tire Commission while avoiding long term domination ol the C om m is­
sion and ils decisions by any single member.

(c ) T h e  C o m m issio n  shall elect a chairm an from  a m o n g  ils m em b ersh ip . 
F o u r m e m b e rs o f Ihe C o m m issio n  shall constitute a q u o ru m  a n d , if a q u o ru m  
Is p resen t, a vacancy o n  Ihe C o m m issio n  shall n ot impair Ihe right o f Ihe 
rem aining m e m b e rs lo  exercise all Ihe p o w e rs o f Ihe C o m m issio n . A m ajority 
o f Ihe (olal m e m b e rsh ip  shall be necessary  lo  acl al all lim es.

C om m entary

Section 4 (c). A majority ol the total membership ol Ihe Commission is necessary 
for Commission action This discourages Ihe practice of leaving one or more vacancies 
in ordvr to gain more favorable deciskms from a "tu m p '' commlsskrn The require­
ment I • an absolute majority I or binding action—rather tlvift nwrely a majority of a 
quorum - is  not unusual. An absolute majority is necessary for many government 
actions including, in most stales, those ol stale legislatures

(d ) Each m e m b e r o f  the C o m m issio n  shall b e co m p e n sa ted  al Ihe rale o l
$ __________ fo r each day devoted lo  Ihe perform ance o f  his official duties.
Each m e m b e r o f ihe C o m m issio n  shall be reim bursed for reason ab le and 
n ece ssa ry  e x p e n se s incurred in ihe perform ance o f official duties.

C om m entary

Section 4 Id} The level ol per diem compensation ought lo be high enough so as 
nol to discourage professionals and others ol high standing in Ihe community Irom 
service, where such service would otherwise constitute an undue economic sacrifice. 
On the olher hand, the rale ol compensation sltould not be so high as to make service 
o n  Ihe commission a plum to lie sought for its economic benefits

(e ) T ire  C o m m issio n  shall appoint and sel Ihe co m p e n sa tion  o f  an 
executive director lo assist Ihe C o m m issio n  in carrying o u l ils fu n ctio n s, in 
a ccord an ce willi C o m m issio n  policies and  regulations and with ap|>lical>le 
law. T h e  executive director shall apjioiiit and discharge co u n se l and  e m p lo y ­
e e s , consistent w illi applicable civil service law s, and shall fix Ihe com p ensa-
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lion of em p loy ee s and  prescribe their d uties. T h e  counsel lo Ihe C o m m issio n  
shall advise Ihe C o m m issio n  o n  all legal m ailers and o n  Ihe instructions o l Ihe 
C o m m issio n  m ay co m m e n c e  civil o r criminal actions a s m ay be appropriate.

C om m entary

S i t  lion 4 (e ). The executive director Is directly responsible lo Ihe Commission 
which does Ihe hiring and sels Ihe salary In turn, counsel and employees are 
ies|H)usiUe lo Ihe executive director, who is responsible lo lire Commission (or their 
work I lowever, Ihe counsel is directly responsible lo llie Commission in Ihe sense lhal 
he nr she may commence legal proceedings only on ils Insliutlion In all olher mailers 
counsel is responsible lo Ihe executive director, thus avoiding Ihe pioblem ol 
competition for stall leadership position and power.

(I) T h e  C o m m issio n  m ay delegate authority lo  Ihe chairm an o r executive 
director lo  act in Ihe n a m e  o l Ihe C o m m issio n  betw een m eetings o l Ihe 
C o m m issio n , except lhal Ihe C o m m issio n  shall nol delegate Ihe pow er lo  
hold hearings and  determ ine violations.

C om m entary

Section 4 (I). Il is a common pallern lhal Commission stall may be delegated - 
ad lur Ihe Commission on routine mailers between commission meetings Some 
stales also allow commission staff or others lo acl as hearing officers and present their 
linriings to Ihe Commission lor ils decision. Such n delegation may be necessary when 
llie Commission would otherwise be overburdened by Ihe sire ol ils docket Slates 
wishing lo adopt such a system should change llie section to read:

“ (I) The Commission may delegate authority to Ihe chairman or executive 
director lo acl in Ihe name ol Ihe Commission between meetings ol llie Commis­
sion The Commission may delegale Ihe powei lo hold hearings hut not lo 
determine violations."

The delegation ol Ihe power to hold hearings to hearing officers generally meets llie 
requirements ol due process il Ihe Commission Itsell makes Ihe appropriate determi­
nation or decision on the basis ol a fully adequate recotd so lhal il may review Ihe 
hearing officers' recommendations

(g) T h e  principal oflice o l (lie C o m m issio n  shall be I n  ---------
bul it'm ay establish o llice s, m e e l, and exercise ils pow er al any o lh er place in 
Ihe slale. M eetings o f Ihe C o m m issio n  o lh er than hearings shall be public o r 
private a s provided lor in S ection  6 (b ), excep * %<;al Ihe C o m m issio n  m a y . 
exclude the public (rum  attendance al d iscu ssio n s o f C o m m issio n  p e rso n n e l, 
planned o r  o n g o in g  litigation a n d  planned or ongoing investigations.

SECTION 5 9

C o m m e n ta ry

S im lion 4 (g) llie siihscilioii provides (or <i i tv  ssihle commission ollices and (or 
ojhmi merlings. making I'xtepliott In teiliiin limited situations As provided lot ill 
Sec lion (i |li|. healings may Ik* u|>eiini private, depending on llie wishes ol lhe|ieisuii 
ihaiged (see lommeitlriry. subset lion (>lh)| Meetings may also lie closed when Ihe 
Commission dist nsses ils own |>eisoiinel. amlrertain litigation and investigations llie  
provision is iiitcndcMl to halanie the need lor Ihe protection ol confidential discu ss*m s 
lo enable llie Commission lo iieihmn ils lu m Ikjiis effectively against llie public's riylil 
to open movement

S e c t i o n  5 . S t a t e  E t h i c s  C o m m i s s i o n ; P o w e r s  a m i D u t i e s .

(a ) T h e  C o m m issio n  m ay a d op t, a m e n d  a n d  rescind rules a n d  regulations 
lo  carry oul the p ro visio n s o f this Acl, a n d  lo  g overn  Ihe p ro ce d u re s o f  llie 
C o m m issio n , in accord ance with Ihe adm inistrative proced ure a d  o f Ihe sla le . 
S u c h  rules and regulations shall b e co n siste n t with Ihis law and  oilier 
applicable law.

(Id  T h e  C om m issio n  m ay  su b p o e n a  w itn e sse s, co m p e l their attendance 
and  testim ony, adm inister o a th s a n d  a lfin n a tio n s, lake evid ence a n d  require 
by su b p oe n a  Ihe production o f b o o k s, p a p e rs, reco rd s o r  o lh e r evid ence 
needed for Ihe perform ance o f the C o m m is sio n 's  d uties o r  exercise o l ils 
p o w e rs, including ils duties and  p o w e rs o f investigation.

(c ) T h e  C o m m issio n  shall, in addition to ils o th er duties:
(i) Prescribe (o rm s for re p o rts, sta tem en ts, n o tice s, a n d  o lh e r d o c u ­

m e n ts required by law ;
(ii) Prepare and publish m an u als a n d  guid es explaining Ihe d uties o f 

individuals co ve red  by this law ; a n d  giving In struction s a n d  pubHc 
inform ation m aterials lo  facilitate com plian ce w ith, and  e n fo rc e ­
m ent o l , this law ; and

(iii) Provide assistan ce lo  ag en cie s, officials and  em p loy ee s In a d m in is­
tering the p ro visio n s o f  Ihis law.

(d ) T h e  C o m m issio n  m ay:
(i) Prepare reports and  stu d ies lo  ad vance the p u rp o se s o f tfie law;
(ii) Contract for an y  serv ices w hich ca n n ot satisfactorily b e p e rform ed  

by ih  em p loy ee s;
(iii) P e q u esl the A ttorney G eneral to p rovid e legal advice and  re p re ­

sentation without charge lo  Ihe C o m m issio n , a n d  Ihe Attorney 
G eneral shall co m p ly  with the req u est. T h e  C o m m issio n  m ay a lso  
em ploy  additional legal c o u n se l, and
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(iv) Request appropriate agencies o f state g overnm en t to provide such  
professional assistance a s il m ay require in the discharge o f its 

duties.

C om m entary

Section 5. This section authorises Ihe Commission to cany out Ils routine 
musekceplng funcllons. Il also grants the Commission full authority to make rules 
onsistent with Ihe law. and II provides Ihe Commission with Ihe necessary powers to 
any on investigations and to hold heanngs and determine cases The intent Is lo give 
he commission sufficient authority lo run effective, elliclenl and timely Investigations 
vilh Ihe lull cooperation of other stale agencies, and lo carry out Ils other enforcement 
esponsibililies. Il may use ils powers of subpoena both for investigational purposes 
rnri in mind of the production ol evidence at hearings II may undertake studies and 
'nler into contracts. In addition, the Commission also has Ihe duly to provide 
issislance and information to persons and agencies covered by the law. and il may 
tlso prepare insliuclkmal and oilier public infortnalion materials It may deem 
idvisable lo advance compliance with Ihe law.

S e c t i o n  6 . S l a t e  E t h i c s  C o m m i s s i o n : C o m p l a i n t s : H e a t in g s ; 
D i s p o s i t i o n s ; J u d ic ia l  R e v ie w .

(a ) U pon the sw orn  complaint o f any p e rso n  o r  o n  Its o w n  initiative, Ihe 
C om m ission  shall investigate alleged violations o f this law.

N ol later than fifteen days alter lire C o m m issio n  receives a sw o rn  c o m ­
plaint, o r  after It decides to investigate o n  its o w n  initiative, it shall ack n ow l­
edge ihe receipt ol Ihe complaint to Ihe com plainant, w here appropriate, and 
il shall give notice o f Ihe investigation lo  Ihe jje rso n  com plained against. Nol 
laler than thirty days alter receipt o f a com plaint under Ihis section , o r  alter Ihe 
C om m ission  d ecides lo  act o n  ils o w n  Initiative, Ihe C om m issio n  shall notify in 
writing Ihe p e rso n  w h o m ade Ihe com plaint and  Ihe p erson  com plained 
against of what action, if any, Ihe C o m m issio n  h a s taken o r  plans lo  lake o n  
the com plaint, together with Ihe re a so n s for such  action o r  non-action. If the 
C om m ission  d o e s not decide within thirty d ays o f receipt o f Ihe com plaint 
what a d ion  to take, it shall notify the p e rso n  w h o  m ade the com plaint o f the 
rea son s for the delay and shall sub sequ ently  give him the appropriate 
notification.

C om m e n ta ry

Section 6 (a). Section 6 requires the Commission lo investigate on Ihe summ 
complaint ol any individual and sets up procedures under which the Commission is 
required lo keep Ihe complainant and the person complained against apprised ol 
Commission actions and decisions with regard to li e complaint until such lime as liual 
decisions are made This provision is designed nol only lo ensure prompt action by the

SECTION 6 II

Commission, bul also lo make sure that Ihe cases wilt not be buried or delayed (or 
political reasons, or iit outer lo avoid hard political clroices The lime limils and 
procedures are particularly impotlanl in light of Ihe three-year statute ol limitations on 
criminal prosecutions (Section 2 1 cl) and civil actions (Section 24 (b )) . and in liglit n( 
provisions which allow lor citizen action lo sue lor reliel should Ihe Commission (ail lo 
take action. The section also allows Ihe Commission to initiate complaints o n  ils own.

I
I

(b ) W hen the C o m m issio n  co n clu d e s that there Is  prr>»--able ca u se  for 
believing that lire law h a s been  violated, it m ay hold a hearing to d eterm ine if 
su ch  violation h a s o ccurred . T h e  p e rso n  com plained  against m ay  c h o o se  
w hether the hearing shall be o p e n  o r closed . Al Ihe hearing. Ih e p e rso n  
com plained against shall have all o f the protections o f d ue p ro c e ss co n siste n t 
w ith ihe state administrative proced ure acl, including but n o t limited to Ih e 
right to  be represented by co u n se l, the right lo  call and exa m in e w itn e sse s, the 
right lo  Ihe production o f  evidence by su b p o e n a , Ihe right to  Introduce 
exhibits and Ihe right to cross-exam ine o p p o sin g  w itn esses. W hen Ihe 
C o m m issio n  d eterm ines that Ihe p rep ond erance o f Ihe evid ence sh o w s a 
violation h a s o ccu rre d , il shall issu e an o rd e r to the violator lo  com p ly  with 
any o n e  o r m o re  o l the following req uirem ents:

(I) T o  cea se &nd desist violation o l  this law.
(ii) T o  lile any reports o r o th er d o cu m e n ts o r  inform ation required by 

this law; o r
(lil) T o  pay a penally nol to exceed  $ 10 0  a day until Ih e  p ro p e r 

linancial d isclosure statem ents are (iled.

C om m entary

Section 6 (h ) The Commission may not proceed to Ihe hearing stage unless il 
concludes lhal there is "probable cause tor believing lhal Ihe law lias been vidaled "  
Thus, il may nol proceed on mere suspicion. Once il has found such probable cause il 
may hold a hearing lo determine whether such a violation has indeed occutrvd 

The provisions (or hearings allow Ihe person complained againsl lo cltoose wltelher 
(lie hearing shall be open (o Ihe public or nol Many slates require lhal such heanngs 
be open while nlhers require lhal Ihey be closed. The decision to allow a chim e 
reflects a desire lo keep a balance tielween Ihe rights ol persons who ate drawn inlo 
situations without wrongdoing—such as individuals wlro may nol Ire directly involved 
in Ihe siiualion in question—and the rights ol lire public. Since Ihe final determination 
made by Ihe Commission will be a matter ol public record, lire publrc's right to know 
will ultimately be served in every case.

There are good and valid reasons why a perso . might choose to have a hearing 
closed lo the public There ate cases in which the inquiry miyhl involve delicate or 
confidential Information about government plans, where disckrsme might he detri­
mental lo Ihe best interests ol the government Oilier such -ases might involve



lisckr'ure ol ihe assets ol a minor or disclosure ol a serious mental or physical illi vss ol 
omoone other than Ihe Involved official and which might interfere with that person's 
iglil to lead as normal a life as possible. II a determination Is made lo go to courl. such 
nlonttaiion would become public, but in many situations cases will nol progress that 
ar and could be handled without damage lo privacy or Ihe public right to know by 
■flowing ihe option ol dosed hearings.

Fni others, an open hearing may oiler prompt public vindication and may be Ihe 
note desirable alternative. While in some situations Ihe protection ol privacy is a 
lesirable goal, il seems equally important lo guarantee the personal right ol an 
ttdividual lo a public hearing, particularly In situations in which a great deal ol public 
peculation and inneundo already exists, when only lull and prompt disclosure ol (acts 
nay lead to public vindication.

This section also provides lor Ihe usual guarantees ol due process at hearings, 
nduiltny the right to counsel, to call and examine witnesses, lo subpoena evidence, 
aid llie nyhl of cross examination.

The Commission has Ihe authority lo Impose a number ol sanctions and restrictions 
idminislrativcly, without going lo courl. il it linds by a preponderance ol the evidence 
hat violation has occurred. It may issue cease and desist orders against a further 
iolation ol law, and il may order Ihe violator lo lile reports or olher documents as 
equired by law It may also order Ihe violator lo pay a penalty o l not more than $ UK) 
i day until proper linancial disclosure statements are tiled The issuance ol any 
idminislrative order dues not. however, preclude Ihe Commission Irom referring a 
ase lo the Attorney General (or criminal prosecution (c( Section 6 (c)). or Irom suing 
or injunctive reliel or lor civil penalties (cl. Section 22 (a)).
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(c ) T h e  C om m issio n  shall refer lo Ihe Attorney G eneral violations o l  Ihe 
aw which in ils opinion merit p rosecution. T h e  Attorney G eneral shall have 
esponsibility for all p rosecu tion s under Ihe law and  m ay request from  Ihe 
Jo m m issio n  all evidence collected in ils investigation.

C om m entary

Section 6 (c). Where Ihe Commission Units hy a preponderance ol llie evidente 
hat a violation lias occurred which, in ils opinion, merits prosecution, (lie Commission 
nay reler the case to the Attorney General lor criminal prosecution Under section 21 
I must he shown (or conviction lhal Ihe violation was knowing or willful. Thus, Ihe 
Commission is likely lo (Ind lhal a case merits prosecution when there is evidence ol 

mowing or willlul violation. Referral (or prosecution does nol preclude Ihe Cortimis- 
■iun from issuiny Ihe order authorized in Section 6 (b) or Irom tiling a civil suit pursuant 
o Section 22 (a).

In slates where Ihe Allomey General is nol Ihe chiel prosecutor lor Ihe state. Ihis 
rrovision should be adapted to mandate referral lo Ihe appropriate prosecuturial 
rulhority.

(d ) Any p e rso n  directly Involved o r  affected b y  a final action o f Ih e 
C o m m issio n  within Ihe m eaning o f the slate adm inistrative p ro ced u re acl m ay  
seek  judicial review  o f  llie action o f  Ihe C o m m issio n  o lh e r than o f  a 
determ ination to refer a violation lo  Ihe A llom ey G eneral fo r p ro se cu tio n .

C om m entary

Section 6 (cl) Subsection (d) gives any person "directly involved o r allecled try a 
final action ol Ihe C om m ission" (lie right lo seek judicial relief o f a final action of Ihe 
Commission olher Ilian the determination to reler a violation to Ihe Attorney General 

Thus, a right lo seek judicial review Is available only lo (irtal actions ol lire 
Commission, carrying out Ihe usual requirement ul administrative law that there must 
be an exhaustion ol administrative remedies helnte a judicial review may l>e had 

It should be noted. Inn, that not only the person charged with a violation may seek 
judicial review, hut olher persons involved or allected hy such (Inal action may ask (or 
review, loo For instance, il a j h m s o i i  is ordered to lile certain information and Ilk! tiling 
of such information would liave adverse consequences lo a third person, such person 
adversely allected would also have a right lo judicial review This may become a 
matter ol som e significance In light ol Ihe broad linancial disclosures requited under 
Ihe law.

SECTION 7 13

(e ) If judicial review  Is sought o f  any action o f  the C o m m issio n  relating lo  a 
pending election, the m atter shall be advanced o n  the docket o f Ihe co u rt. 
T h e  court m ay lake any ste p s authorized by law to accelerate ils p to c e d u re s 
s o  a s to permit a timely d ecision.

C om m entary

Section 6 (e ). Subsection (e) provides for docket preferences, and allows Ihe courl 
to speed Ihe resolution of matters relating to a pending election A prompt resolution 
ol such matters is desiiable so  that the matter will nol unfairly become an election issue 
or otherwise tainl the election.

S e c t i o n  7 . S t a t e  E t h i c s  C o m m i s s i o n ; A d v iso ry  O p i n i o n s .

T h e  C o m m issio n  m ay o n  ils o w n  m o tion  issu e o p in io n s and interpretations 
o f  the law. Any p e rso n  m ay  request Ihe C o m m issio n  to issu e  a n  o p in io n  wilh 
respect lo  Iris duties u n d er Ihis law in a given factual situation T h e  
C o m m issio n  shall, within thirty d a y s, either issu e  the o p in io n  o r  ad vise Ihe 
l>erson w h o  m ad e the request w hether a n  o p in io n  will b e  issu e d . N o p e rso n  
w h o  acts in g o o d  faith relying o n  a n  o p in ion  issu ed  lo trim by the C o m m issio n  
shall be subject lo  criminal or civil penalties for s o  acting, if Ihe statem ent o f 
facts and  o th er data subm itted a s part o f his request for an o p in io n  a n d  o n
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which Ihe o p in io n  is based are com p lete and  true. T h e  C o m m issio n 's  
o p in ion s with such limited m odifications a s m ay be necessary  lo  protect Ihe 
privacy o f individuals, other than public officials o r  candidates for public 
office, shall b e  public records and shall fro m  time to time be published.

C om m entary

Section 7. The power o ! Ihe Commission lo issue advisory opinions Is Intended lo 
provide protection lo persons who seek advance determination as to whether 
particular activities wilt violate the law. II such a person submits a true and complete 
statement ol lacts lo Ihe Commission, and II the person follows Ihe C om m ission's 
opinion In good faith, ihen such a person will be protected against civil and criminal 
penalties which would arise Irom a different resolulion of tire issues.

Hy giving opinions on certain issues prospeclively, Ihe Commission may also ease Ils 
caseload and the number of cases which must go through lime-consuming hearings. 
Willi this power the Commission can. with authority, clarify Ihe application of Ihe taw 
In a variety of circumstances. The certainly o f Ihe application of Ihe law Is also sought 
lo be advanced by Ihe requirement lhal advisory opinions be published from lime to 
time When made public or published, names of Individuals olher than public officials 
and candidates for public office may be deleted or withheld to protect Ihe privacy of 
persons wlro are nut involved as officials or canrlklales.

In Siein v Huwlett. 52 III 2d 570. 289 N E. 2d 409. app dismissed 4 12  U S. 925. 
9.1 S  Cl. 2750. 37 L Ed 2d 152 {1973 ). a provision of Ihe Illinois Ethics Acl was held 
unconstitutional because il authorized Ihe Secretary of Slale lo hire legal counsel and 
to render advisory legal opionlons interpreting a legislative enactment, because that 
(unction properly belonged lo Ihe attorney general, the chief law officer of the state, 
t hus, states which follow the Illinois approach should delegate the advisory opinion 

ftmrllon under Ihis seilion lo Ihe attorney general. In Dunpfiy v. Sheehan. 549 P  2d 
332 INev I97(>) Ihe invalidation of Ihe financial disclosure provision o f Ihe Nevada 
Ethics in Government Law was based in part on Ihe ground (hat advisory opinions 
Irom Ihe Slate Ethics Commission provided no insulation from criminal prosecution.

S e c t i o n  8 . S t a l e  E tlilc a  C o m m i s s i o n ; M o d if ic a t io n  o f  R e p o r t in g  

R e q u i r e m e n t s .

U|»on application m ade in Ihe form  prescribed by Ihe C o m m issio n , it may 
su sp en d  o r modify any o f the req uirem ents o f S e ctio n s 9 and 10  o f Ihis law in 
a particular c a se , if It finds (a ) that strict application o f this Acl w ork s a 
manifestly un reasonable hardship, and (b ) (hat suclt su sp en sion  o r  m odifica­
tion will not frustrate the p u rp o se s o f Ihe law. Any such su sp e n sio n  o r 
m odification shall limit the application o f a requirem ent only lo  the extent 
necessary to relieve ihe hardship.

C om m entary

Seilion K This provision gives lire Commission flexible powers to suspend or 
modify lniiiiiii.il disclovlie requirements where warranled. This may obviate Ihe

criticism that linancial disclosure requirements will discourage substantial and dedi­
cated people from seeking public olfice or employment when required disclosures 
produce manifest hardship. Under tire provision, it would be possible for Ihe 
Commission to tailor difficult financial disclosure provisions lo the particular require- 
menls of the position held or sought, white providing sufficient information so  as not to 
frustrate the purposes ol Ihe law relating to public disclosure.

SECTION 9 15

S e c t i o n  9 . F i n a n c i a l  D i s c l o s u r e ; F i l i n g  R e q u i r e m e n t s .

(a ) O n o r  before Jan u ary  3 1 o f  each calendar y ea r, each sla te official shafl 
file with Ihe C o m m issio n  a financial d isclosu re statem ent. T h e  statem ent shall 
co v e r Ihe p re v io u s calendar year. T h e  slale official shall fits Ih e statem ent al 
Ihe office o f (lie C o m m issio n , o r  shall mail II by certified malt to tire 
C o m m issio n  p rior to the tim e specified.

C om m e ntary

Section 9 (a). Section 9 requires that all "slale officials" a s deleted in Section 3 ly) 
file by January 31 of each year a financial disclosure statement covering lire previous 
calendar year II is the res|>onsibility ol each olliciat lo make sure that Ihe Commission 
has received Ihe statement by January 31 or lltal il has been mailed by certified mail 
by January 31 Certified mail is required lo ensure limely mailing .ind lo prevent 
violation of the lime limit by using a back dated postal meter II >J necessary lhal all 
slale officials file financial disclosure forms because only in Ihis manner can lire 
legislative purposes ol the law be carried oul (see Section 2)

While Ihe linancial disclosure provisions as stated are limited to "slate officials" and 
do nol include "slate em loy ees." Ihis does not Indicate any disapproval o l such 
inclusion. Financial disclosure provisions might well include employees in policy- 
making positions, particularly (hose wlro can aulltohze and make expenditures. 
Differences between slates' employment provisions make il inadvisable to wrile sla t* 
employees Into a model provision States are urged lo consider Including som e slale 
employees In disclosure requirements. Il is advisable, however, lo limil Inclusion lo 
employees who are actually In a position lo benefH Ihcir ow n interests Over- 
inclusiveness may become burdensome lo Ihe Commission in lhal the m ass of filing 
may obrcure violations rather lhan reveal litem

(b ) A p e rso n  w h o  b e c o m e s a stale official lo ss than ten d a y s before (Ire 
filing dale o r w h o  b e c o m e s a slale official after (lie filing date shall file a 
financial d isclosu re statem ent for Ihe p revious twelve m o n th s n o  later than ten 
days after Ihe dale o n  which lie a ssu m e s the duties o f his office, u n less lie Iras 
filed a financial d isclosu re statem ent with the C o m m issio n  during the 
preceding twelve m o n th s.
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C om m entary

Section 9 (b ). Since many ap|x>tntriM.'nls do nol lake effect until alter the 
appointing authority lakes ollice. or until anolher official's leim ol ollice Is compleled 
in ttikl year, ihis section provides (or a (Iling procedure for them It also provides llial 
officials who have filed during Ihe previous 12 months need nol file again, so as lo 
avoid Ihe burden of over-repetitive filings. It slioukJ be noted that this provides for 
filing the financial disclosure statement alter Sailing olfice. Tills would not. however, 
prevent a conlirming authority (usually the Senate) liom requiring earlier tiling as part 
ol llie confirmation proceedings and perhaps even as a pre condition lor confirmation 
consideration. The fad lhal many slate appointed offices may nol require confirma­
tion militates against Ihe practicality of a general requirement ol pre appointment 
tiling
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(c ) A candidate for State office shall file a financial disclosure statem ent with 
Ihe C o m m issio n  for the previous twelve m o n th s n o  later than ten d ays afler 
lie b e c o m e s a candidate, u n less he lias filed a financial d isclosure statem ent 
with Ihe C o m m issio n  during Ihe previous twelve m o n th s. A candidate shall 
continue lo  lile annual financial disclosure sla le m en ls wilh Ihe C om m issio n  
until he ce a se s fo  be a candidate by rea son  o l election, withdrawal o r  defeat. 
As used in this section , a candidate is a p e rso n  w h o  officially files a s a 
candidate for office, o r  w h o  publicly a n n o u n ce s that he Is running for office, 
o r  w h o au th o rizes Ihe collection or d isb ursem en l o f m o n ey  for Ihe p rom otion  
o f his candidacy o r election. T fie  Slale Election C o m m issio n  |o r  Secretary of 
State| shall prom ptly inform  the Stale Elides C o m m issio n  w hen a p e rso n  files 
a s a candidate for office.

C om m entary

Section 9 (c). This section requires candidales to file if they have nol already done 
so  in a given year and to continue tiling so  long as they are candidates This section is 
intended lo address the problem ol public knowledge ol Ihe reportable finances and 
actual and potential conflicts ol interest of lire Incumbent slale official, and the lack of 
comparable knowledge of Ihe reportable inances and potential conflicts ol other 
candidates Tire public has a rigid to know as much about Ihe candidates as II kttows 
about incumbents in order to mdke an informed choice

The definllion of candidate in lids section Is designed lo correlate litis seclion wilh 
Section.*) fc) of Ihe Model Slate Campaign Finance Low (National Municipal League, 
1979) The definition of the lerm "candidate" in both laws is similar but nol identical 

A person must have taken some positive action lo become a candidate in order to be 
requited to lile (inancial disclosure statements For purposes of the Campaign Finance 
Law. the lad that money is being collected willi or without his permission or 
aulhnnzafinn for lire promotion of bis nomination or candidacy suffices lo make him a 
candidate, though llie |>osilive assertion ol his candidacy will also reach lhal result.

■ • • • '  1 . ■ :  .«* • T„ , rare?
■ -

SECTION 10
— ' V1 Vi

(d ) T h e  C o m m issio n  shall retain financial d isclosure statem en ts in ils files 
for nut less Ilian ten y ears fro m  lire d ale o f filing.

C o m m e n ta ry

Seclion 9 ,(d ) This subsedkin puls a limit on Ihe required retention ol records, 
while providing that they be kept for ten years—long enough to facilitate ellkient 
investigation should that be necessary.

S e c t i o n  1 0 . F i n a n c i a l  D i s c l o s u r e  S t a t e m e n t ; C o n t e n t s .

T h e  financial disclosu re statem ent shall d isclose the e co n o m ic interest o f 
Ihe slate official o r  candidate, and o f all m e m b e rs o l his h o u se h o ld . T h e  value 
o f Interests shall be Indicated by category o nly . T h e  categories are C ategory I, 
le ss than $ 5 ,0 0 0 ; C ategory II, $ 5 ,0 0 0  $24 ,9 99; C ategory III, $25,000- 
$99,999; a n d  C ategory IV, $ 10 0 ,0 0 0  o r m o re .

C om m e n ta ry

Seclion 10. A key provision of lire law is Ihe requlremenl that public officials and 
candidales regularly disclose their holdings and earnings The Model provides (or 
disclosure by officials nr candidales by categories rattier Ilian hy actual specific 
amounts Disckisure by categories represents an acceptable compromise between 
specific disclosure by amount and disclu ure by source or type of projrerly o n ’v 
Disclosure by categories as in llie Model produces significantly more infuntMlkui by 
which Ihe public may judge ihe behavior ol ils public officials, as well as information 
(or lire Commission should investfgation be called for. Among oilier things. II reflects 
any significant augmentation of reportable holdings and income The lesser alternative 
Is to list hy sources and nature of Imldinys Ihis model would wuik wiIIhhiI 
categorization by amount, but not as effectively

However, if reporting by source Is relied o n , once a source reaches a reportable 
level. Ihe Income can become much greater or the value of a holding can lie 
augmented substantially without triggering public or Commission awareness, except in 
the case of (lie acquisition of a controlling interest In a business, in which case ils real 
estate holdings wuuld have to be disclosed under Seclion 10 (cl) Disclosure hy 
categories, as in the Model, will facilitate the use of Ihe information lo cat) attention to 
major or potential conflicts of interest, or lo Indicate possible use ol confidential 
Information or use ol public position (or private financial gain, thus aiding Ihe 
preventive purpose ol the Art.

Stales which do not seek linancial disclosure by category may use the Model 
without such categories by eliminating all references lo them in Section 10. Section 10
(d ). Seclion 10 (e ). Seclion 10 (I) . Seclion 10 (g) and Section 10 (h).

In addilion, tuoader or narrower ranges may be used The Model may be adapted 
lo sucli changes so  tuny as Ihe threshold amounts referred lo In llie body ol Ihe law are 
keyed to the arrangement of llie categories (lie  amounts shown in llie Model were 
designed to lie tar enough apart lo prevent accurate pinpointing ol net woith ol
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officials and candidates, but lo provide an opportunity lor lire observation ol 
substantial changes In holdings which may give rise to Inquiry

T h e  statem ent shall Include:
(a ) The n a m e , a d d re ss, a n d  public position held o r sought b y the stale 

official o r candidate, the n a m e s o f all m e m b e rs o f his h o u seh old , and  
all n a m e s under which any o f them  d o  b u sin e ss.

C om m entary

Section 10  (a). There is a substantial issue as to whether linancial disclosure 
requirements should be limited lo public ollkials. or whether members of the official's 
household should also be Included. The Model resolves this issue In favor ol the 
broader disclosure requirement, in view ol Ihe ease ol concealment ol questionable 
ncome or holdings by s:u  Ii methods as giving il or having ft paid lo Ihe spouse, 
particularly In community property states, pulling II in a revocable trust, or using some 
other device through which actual cunlrof is retained.

|  This provision covers only persons Included In Ihe definition ol "m em ber ol 
household" (Section 3(e)). Thus, persons who share Ihe official's legal residence, or 
elatives over whose linancial allairs the public olliclal has legal or actual control 

whether or not they share the same legal residence ate iircluded. In most cases, adult 
children or wards will probably not (all within the requirement. In cases where such 
disclosure would cause unusual problems, Ihe Commission can make necessary 
modifications in Ihe disclosure requirements under Seclion 8 without allowing 
ircuuivention ol Ihe disclosure law. For example. In a situation in which a member ol 
lie official's household is one ol several beneficiaries ol a trust where the official has 
■either control nor even knowledge ol ils holdings, and In which disclosure would 
■ecessarily make known ihe holdings ol persons nol covered by Ihe acl. llie 
'om m ission could waive disclosure.

For discussion ol Ihe implications of Ihe "m em ber ol household" delinilion, see 
'ommentary on Section 3 (e)

( Financial disclosure provisions have been upheld against a variety ol conslilulional 
hallenyes, including the alleged invalid delegation ol legislative power; vagueness and 
•vetbreadlh. Ihus violative ol due process; denial ol (he equal protection ol llie law; 
inconstitulional conditions on right to public employment; Invasion ol privacy; 
nvasion ol employees' right lo freedom ol association and olher lirsl amendment 
ighls; infringement ol employees' rights lo petition government (or redress ol 
irievances. e g , Alabama Slate Employees' Assoc, v Dr. Wright, el. al.. Circuit Court 
I Montgomery Co. (Ala.), Civil Action No. 39026. 1974; County ol Neuadu v lacMilien, 1 1 Cal. 3d 662. 1 14 Cal Hplr 345. 522 P 2d 1345 (1974); Baly v Bales. 

Irtrin County Superior Court, No 83978 (July 15 . 1977); Metropolitan Water District •I Southern California v. FPPC, 73 Cal App. 3d 650 (1977); GoIdlrap v. Askeur, 334 
•o 2 20 (Fla. 1976); Plante v. Gonzalez. Thomas v. Gonzalez. 575 Fed. 2d 1 1 1 9  (5lh A 1978). cert den -  U .S. -  1979; Stein v. Howled. 52 III 2d 570, 289 N F 2d 
1)9. app dismissed. 412 U S 925, 93 S  Ct 2750, 37 L.Ed 2d 152 (1973); Illinois tote Employees' Association (I S E A ) v Walker. 57 III 2d 5 1 2 , 31 5  N W. 2d 9. cert 

'enled (wilh memorandum. Douglas, J .) sub. nom . Troopers Lodge No 41 v Walker.

SECTION 10 19

419 U S  1058, 95 S . Cl 642, 42 L E d  2d 656 (19 74 ). Klaus v Minnesota Stale Ethics Commission. 309 Minn 430. 244 N W.2d 672 (1976), Kenny v Byme. 144 
N J . Super. 243, 365 A 2d 2 1 1 (App. Div. 1976); Euans v. Carey. 53 A D 2d 109. 
385 N Y S  2d 965 (19 76 ). offd .  40 N Y 2d 393. 359 N E 2d 983 (1976); Fntx v 
Gorton. 83 Wash 2d 275. 5 17  P.2d 9 1 1 (19 7 4 ). app dismissed 4 1 7 U S  902. 94 S 
Cl 2596, 41 L E d  2d 208 (1974 ). In Re Koding. Wb 2d 508. 235 N W  2d 409 
(19 7 5 ) (disclosure requirements under Judicial Code ol Flhlcs) Decisions apparently 
to Ihe contrary Involved special and non-recurring situations, e g , Comer v City of 
Mobile. 337 S o . 2d 742 I Ala. 1976) (law amending earlier slale ethics legislation 
invalidated in part on such grounds as violation ol prohibition ol a special legislation in 
ils ellecl on certain local governments; major provisions o n  disclosure upheld); 
Alabama League of Municipalities v. Dr. Wright (unconstitutional delegation ol 
legislation in llial slate ethics commission was granted overly broad, and not 
legislatively delined, role asking power on ethical conduct and linancial disclosure; 
also, violation ol subjecl/tille rule); Dunphy v Sheehan. 549 P.2d 332 (Nev 1976) 
(required disclosures limited lo economic interests lhal would "materially aflecl" the 
official In llie performance o l his duties; held unconstitutionally vague. In lhal they 
(ailed lo inform officials as lo what conduct was proscribed); Rapp v. Carey. 44 N Y. 
2d 157 (19 78) (G overnor's executive order lor linancial disclosure inconsistent wilh 
earlier stale law).

The Inclusion ol Ihe economic Interest of Ihe spouse, children or oilier dependents 
was challenged and upheld in a number ol cases, e . g ,  County of Nevada v. MacMillen, supra; Baty v. Bales, supra; Illinois Stale Employees' Association (I S  E A ) 
v. Walker, supra; Haurilsky v. Byme. N.J (19 7 8 ). In Re Koding. supra;

(b ) T h e  o ccu p ation s and principal places o l b u sin e ss o l  ihe slale official o r 
candidate, a n d  o l all m e m b e rs o l his h o u se h o ld , indicating in each 
instance which p e rso n  is associated  wilh a n y  particular b u sin e ss.

(c ) T h e  n a m e o l each b u sin e ss wilh w hich Ihe slale official o r  candidate o r 
any m e m b er o l his h o u seh old  w as associated  al any lim e during Ihe 
filing y ear, indicating lo  w hich p e rso n  il applies, and  a brief description 
o l Ihe b u sin e ss o r  aclivily o l  each b u sin e ss enbty, and  Ihe nature o l Ihe 
a ssociation o l Ihe slale olliclal o r candidate o r m e m b er o l  his h o u se ­
hold wilh each su ch  b u sin e ss.

C om m e n ta ry

Section 10 (l>) and (c) These requirements primarily serve the puqxise nl 
Identification, helping lo connect individuals covered by the linancial statement and 
their business interests

(d ) A listing o f all interests o f  Ihe stale official o r  candidate a n d  o l all 
m e m b e rs o l iiis h o u se h o ld , in real properly, excluding his princi|>al
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resid en ce, held by him  al an y  lim e during Ihe previous year and which 
had a lair market value exceeding $5,0 00. II lie acquired o r divesled 
any such  interesl during Ihe y ear, h e shall disclose Ihe transaction and 
Ihe dale il o c c u n e d . T h is  listing shall include the slreel ad d re ss o r legal 
description o f llie property, a n d  ils value by category. An interest In real 
property lor p u rp o se s o l Ihis seclion  shall include property o w n ed  by 
any b u sin e ss in which Ihe official o r  any m e m b er o f his h ouseh old  
o w n s  a controlling interest.

C om m entary

Section 10  (d |. Inclusion In financial disclosure statement ol direct and indirect 
Interests In teal property is particularly Important because such interests provide many 
opportunities lor conflict of Interest violations For Instance, an official can use 
confidential information lo buy real estate while lire price Is low. expecting Ils value to 
rise sharply when public announcement of slale building plans Is made. This has given 
rise to problems in areas surrounding highway development, specifically in tire 
acquisition o f land al premium prices for planned entrance and exit ramps Another 
example Involves the participation In decisions on Ihe location of government 
buildings or olher projects on or adtacenl lo land owned by Ihe decision maker. A 
further example is Ihe corrupt development of design specifications for a project to fit 
only the real estate Ihe official ow ns, such as in Ihe development of water resources 
and olher similar uses for undeveloped land.

(e ) A listing o f all securities Ihe slale official o r  candidate o r m e m b e rs o f his 
h ouseh old  held al any time during Ihe previous year and which al any 
time during Ihe year had a fair market value o f $5,000 o r m o re , and 
Iheir value by category for each su ch  security. If he o r any m e m b er o f 
his h ouseh old  acquired o r  divesled  any such securities during such 
year, Ihe transaction and dale shall be sh o w n .

C om m entary

Section 10 (e). Persons required to file financial disclosure statements must list all 
secunties having a fair market value of $5,000 or more which they or members of Iheir 
household held at any lime during Ihe previous calendar year In addition, acquisitions 
and divestments of such securities must also be shown, together wilh an indication of 
when they were acquired or disposed of The $5,000 value of securities was chosen as 
a threshold because it would be considered by most a fairly substantial holding and 
because, particularly In closely held coqrorations. a person holding a $5,000 security 
interest may well be in Ihe position lo alfect company decisions Holdings of a lesser 
value than $5,000 are nol considered lo give Iheir owner an interest which Is likely to 
affect Ihe business decisions II is dilficull to determine a value which is likely lo give 
Ihe owner of shares a sufficient interest to alfed business decisions in all situations. 
Clearly, in a major, publicly held company a $5,000 shcire Interest Is not likely to be of

sufficient dimension lo alfect company policy so as to Involve Ihe holder or Ihe 
company In skjnificant conflicts ol interest.

The requirement lhal dates of acquisition and dales ol divestiture be indicated 
serves Ihe additional purpose of flagging what may be significant transactions havittg 
conflict ol interest inrqilicatkins. The acquisilkm of shares In a company al a time when 
lire official has regulatory responsibilities relating lo Ihe field of operations of Ihe 
particular business would ol course be a matter which would give rise to inquiry An 
additional purpose of the requirements of detail In furnishing information relating lo 
security holdings is a preventive o n e . in that a public official wlro knows that his 
acquisition attd divestiture ol securities ts subject to scrutiny b  less likely lo acquire 
shares and olher securities in companies and at limes when these may point to conflict 
of Interest situations.

SECTION 10 21

iff) A lisiing o f  all b o n d s issu ed  by llie state o r  b y any m unicipality, county  
o r  o lh er political su b d ivision  o f Ihe state regardless o f  value, held by Ihe 
stale official o r  candidate, o r  any m e m b e r o f his h o u se h o ld  at an y  lim e 
during Ihe filing y ear, and their value by category. If lie o r an y  m e m b e r 
o f his h o u seh old  acquired o r  divested any su ch  securities during such 
year, Ihe transaction and  dale shall b e s h o w n .

C om m e n ta ry

5ection 1U (f). The seclion requires that all persons who must file financial 
disclosure statements must list holdings ol all bonds issued by any state or kical 
government regardless of value. As in Ihe case ol oilier securities, their value, lime of 
acquisition and lime of divestiture must also be shown The requirement lhal stale u.'xl 
municipal bonds be listed regardless of the value of Ihe holding Indicates llie 
importance of Ihe concern for potential conflicts ol interest which officials may 
encounter who have an interest in slate and municipal bonds The value nl slale and 
municipal bonds is peculiarly allected by decisions made on Ihe slate level This is the 
case especially in the Instance of revenue bonds Issued lo support particular capital 
projects ol Ihe state or municipality.

(g ) T h e  n a m e a n d  a d d re ss o f each creditor lo  w h o m  the slate official o r 
candidate o r  a m e m b e r o f his h o u seh old  o w ed  a  debt in e x c e ss o l 
$ 1 ,0(X ) al an y  lime during Ihe filing y ear, o lh e r than for a credit card o r 
retail installment co ntract, a n d  Ih e rale o f interest, listing each obliga­
tion lo  each creditor and  Ihe a m o u n t o f each debl b y category. If lie o r 
any m e m b e r o f his h o u seh old  incurred o r  discharged an y  such debl 
during su ch  y ear, Ihe transaction and d ale shall b e sh o w n .

C om m e ntary

Seclion 10 (g) Persons required to tile linancial disclosure statements must list any 
debl In excess of $1.000 owed al any time riunng the filing year. This does nol include



. : ' v * • *
V. / * ■ ' • v17* : ••X-' • ■ r<* ‘ ’ t>

22 MODEL STATE CONFLICT OF INTEREST AND FINANCIAL DISCLOSURE LAW

credit card or retail Installments which may be regarded as (aily routine Olher debts, 
rale ol Interest and listing ol each obligation to Individual creditors a-nJ the amount of 
llie debl must be listed, and llie inclining or discharge ol Ihe debt during the year and 
Ihe date of such transaction must also ire shown. Note that all personal debts of Ihe 
person who files, and of his household, must be included If they exceed llie $1,000 
threshold The purpose of (lie provision is to forestall or at Ihe very least to raise 
questions regarding debts which have been granted on a preferential basis, or where 
the interest rate shows that Ihe borrower has been given an unusual preference or 
advantage, or that he has been given unusually favorable terms in situations which 
may well raise questions ol comlicls of Interest. The nature of Ihe obligation may also 
provide useful information. In political life II is not at all unusual lo make gifts by way of 
extending credit in instances where there is no intention that Ihe loan be repaid, even 
though It will ostensibly have all ol llie characteristics and all ol the formalities and legal 
Instruments lhal normally show that a loan rather than gilt was intended.

The $1,000 threshold Is Intended lo cover loans of som e significance. The Lgure 
may need adjustment Irom time to time lo Insure that the requlremenl Includes only 
significant obligations.

(h) The name and address of any person or business lhal made payments 

or provided gross income exceeding $1,000, olher Ilian income 

received from securities reported in subsection 10(e), including Ihe 

amount by '•ategory, lo Ihe slale official or candidate or any member ol 

his household, indicating Ihe nature of lire business or services for which 

such payment or income was received. A  report shall be made under 

this subsection when Ihe payment is lo a business which pays, or which 
is under an obligation lo pay, a prorated share lo Ihe stale official or 

candidate exceeding $1,000. If such payments or Income are for Ihe 
rendition of medical or menial health services, Ihe income shall be 

listed but Ihe identity of individual palienls need nol be disclosed.

C om m entary

Seclion 10  (h). The provision requires persons who lile financial disclosure 
slaiemenls lo include information on all paymenls made exceeding $ I .IKK) during (lie 
reporting year lo the person filing or lo any member of his household, indicating the 
nature ol Ihe business o r services for which the payment was made The seclion 
expressly excludes paymenls of dividends earned on securities which are already 
covered in another provision The disclosure requirement is ol all payments regardless 
ol whether Ihese payments were made by an individual or by a business or corporate 
entiiy The source of Ihe payment must be disclosed unless such payment is few 
medical or mental heallh services. Included In Ihe report are lo he paymenls to a 
business which in turn is under an obliyalion to pay Ihe slate olliclal a prorated share 
exceeding $ I /XK) The puqsose ol Ihe provision Is Ihe disclosure ol sources ol income 
lo Ihe state official or candidate other than Ihe put <ic sources which pay his 
compensation as a slate olficial. The requirement that the nature of llie business or

services lor which payment was made must be disclosed is intended lo prevent the 
gratuitous and potentially corrupt payment ol m oneys under Ihe guise ol payment lor 
goods o r services rendered Under Ihe provisions government officials wlto are 
Involved In law piactice lor Instance would have to Indicate paymenls received from 
particular clients, but they would nol have to disclose the exact nature ol services 
rendered. It has been held llial it is nol a violation ol the code ol professional ethics lo 
reveal Ihe name ol clients sn  long as Ihe exact nature ol Ihe professional services is not 
disclosed. Legal requirements ol a similar nature In other laws have nol had any 
untoward effects on Ihe practice ol Ihe professions and have nol caused lawyers wilh 
outside interests In k*ave public employment 

A requirement that attorneys disclose llie names of clients who paid a fee o f $l.0U0 
or more in Ihe report year was upheld In flays v. Wood. 79 Cal. App 3d 354. 
modified 79 Cal. App 3d 447. wilh Ihe court indicating that Ihe requirement ol 
disclosing the client's name did not Invade any recognized rights ol privacy or legally 
recognized privilege. The California Political Reform Act ol 1974 required attorneys 
and others, such as brokers, lo disclose Ihe names ol clients who had paid $ I,(X V) or 
more during Ihe year. This Ihe court found discriminatory, and held lhal lawyers and 
brokers would be bound only by Ihe $10,000 disclosure rule applicable to other 
professionals under Ihe law.

SECTION 10 23

(I) The name and address ol business or governmental clients or custom­

ers ol any business In which Ihe slate official or candidate or a member 

of his household Is an officer, director or partner.or has an ownership

interest of more lhan__________ percent, if Ihe client or customer has

paid an aggregate of $25,000 or more lo Ihe business during Ihe filing 
year, bu! Ihe full amounts of such fees need nol be disclosed.

C om m e n ta ry

Section 10 (i) The section covers (lie rather unusual situation ol a slate official, 
candidate or member o f his household who is an otlkrer or has a major ownership 
Interest in a business to which a customer or client has paid an aggregate of $25,000 or 
more during the filing year The dischrsure required by this seclion allecls only stale 
officials with major business interests in situations where a major client or customer 
may allect Ihe overall linancial condition ol Ihe lirm The underlying assumption is that 
where a government olficial also has a major Interest i^ a  business be is likely In value 
important customers and clients, and lhal this may in sum influence his judgment in 
carrying out his official duties. There Is a particular risk cl Ihis In instances wlwre a 
number ol linporlanl clients c :  customers may have Si'milar inlen-sls in certain 
government decisions S o . lor instance, a law lirm which represents a number ol banks 
or insurance companies or which represents a number ol mining operations may weO 
have a funicular point ol view willi respect to the law which applies to Ihese regulated 
interests The disclosure ol the relationship of Ihe public official to certain regulated 
industries puls llie mallet on the |iublic record and may thus be useful in preventing 
undue influence.

An elloil has been made to make Ihis provision no more burdensome lhan
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ecessary. The only disclosure lhal Is required Is Ihe name ol Ihe client or customer 
ho has paid an aggregate ol $25,000 or more duriny lire filing year. The exact 
mount paid need nol be disclosed, and there is no requirement lhal tin* amount paid 
e disclosed by category. It slrould be noted lhal prolessloiral or trade rlirecluries 
equently its! the Important clients ol law firms or the most Important trade 
inneillons ol Ihe lirm. Except In the case ol very large (irms or businesses. II is 
nlikely that an oflicer. director, parlner. or part owner will be unaware ol Ihe 
xistence ol such Important clients or customers. It may well be lhal Ihe $25,000 
•reshotd is loo low lo be ol significance in the case ol large companies In that event, 
iis may be an appropriate situation for a petition lo the Commission for a 
rodiflcation of the requirement under Seclion 8 of lire law.

(j) A list o l all gills ?» reived which exceed dollars in value
from  p e rso n s other lhan relatives o r  a p e rso n  lo  w h o m  Ihe stale official 
o r candidate is engaged o r  intends to m arry. As used  in Ihis se c lio n . Ihe 
lerm  " g i f l s "  d o e s n ol include cam paign contribu tions, but shall have 
Ihe sa m e  m eaning a s in Se clion  1 8 .

C om m e ntary

Section 10 (j). The section requires linancial disclosure ol valuable gills, exempt- 
><j only delined categories ol gills among family members or among persons who 
«(>ect lo many The section makes Ihe assumption that large gilts received by a public 
llicial or candidate from persons other than family members may al least be subject to 
mie explanation. Tiie seclion expressly exempts campaign cunlribulions which have 
een property defined In Section 3(e) of Ihe Model S  !e  Campaign Finance Laui The 
latter of Ihe acceptance of gifls by slate officials or employees is dealt with in 
insiderable detail in Seclion 18 ol Ihis law. Thus, Ihe present seclion may be viewed 
.  a regulatory mechanism lo see lhat Seclion 18 is properly complied with.

e c t l o n  1 1 .  C o n f l i c t s  o f  I n t e r e s t ; P r o h i b i t i o n s .

(a ) N o stale official o r  stale em ploy ee shall u se  his public office for private 
dvancem enl o r  gain.

C om m e ntary

Section 1 1 (a). Section 1 1 contains a number ol specific prohibitions lhat deal wilh 
>< wring problems Involving conflicts ol interest Section 11 (a) Isa general prohibition 
n Ibe use ol public office for private advancement or gain Tbe subsection is 
ilentionally oruad because il is iniended to cover the variety of situations which may 
ol be expressly covered by more specific prohibitions One such exanqrle ol the use I public office for private gain Is Ibe situation of a stale official who uses bis official 
osition lo place state lunds in a bank in order to obtain favorable action Irom Ibe 
ank on a personal loan application

SECTION II 25

(b ) A slate olficial o r  slale em ploy ee shall n o l represent o r  o th erw ise assist 
any p e rso n  o r  b u sin e ss b efo re an y  slale agency o r  belong an y  agency o l any 
political subdivision o l the slale (o r contingent co m p e n sa tio n  In any transac­
tion Involving llie stale o r any political sub division.

C om m e n ta ry

Seclion 11 (b ). The seclion prohibits stale officials or employees from representing 
or assisting any person or business before any agency ol Ibe slale or any o f its political 
subdivisions lor a contingent compensation. The agreement lo pay compensation 
contingent on Ibe success uf the assistance ol representation adds a special induce­
ment to Ihe use ol undue influence lo gel a desired result Note Ilia! Ihis section does 
not address Ihe question ol slate officials or employees who represent others before 
agencies (or compensation other lhan contingent compensation, such as on a regular 
fee basis. Such representation is permitted except as restricted by other provisions of 
this Acl, and especially subseclions (c). (d ) and (e | of Ihis seclion.

(c ) A state olliclal o r slale em ploy ee shall n o l represent o r  o th erw ise assist 
any p e rso n  o r  b u sin e ss for a fee o r  oilier c o m p e n sa tio n  lo  se cu re  p assag e o f  a 
bill o r  lo  obtain a contract, o r  paym ent o l  a claim , o r  in an y  o th er transaction 
o r  p ro p osal if lie h a s participated, will participate, o r  is likely lo  participate a s 
an olliclal o r  em p loy ee In Ihe d isp osition  o l Ihe m a ile r ..

(d ) A slale official o r stale em ploy ee shall not represent o r  o th erw ise assist 
any p e rso n  o r b u sin e ss b efore a state agency o n  an y  bill, contract, claim o r 
o lh er transaction o r  p rop osal involving official action by t b *  agency il he has 
official authority o v e r lhal slate agency o r  Is a n  official o r  em p loy ee o f lhal 
agency.

(e ) T h is  section shall n o l apply to elected m e m b e rs o f Ihe slate legislature 
w h o  shall be g overned  by S e clion  12  o f  Ihis Acl.

C om m entary

Seclion 1 1 (c) and (d |. These subsections prohibit slate olltcials or employees 
bom  representing others (or a lee or olher consideration in matters tn whkh they have 
been Involved in Iheir work lor Ihe slale. Subsection (c) deals with tbe situation ol a 
slale official or state employee who represents another In a situation whers- * '•-.h 
official or state employee participates In or is likely to participate In tbe disposition ol 
the matter. Such mailers as passage ol a bill, obtaining a contract, or tbe payment ol a 
claim are coveted transactions Subsection (d) deals more generally with a state official 
or slate einptoyee who represents or assists another before a state agency on any bill, 
contract, claim or other transaction tl such slale ollktal.or employee lias ollir i.tl 
authority over that stale agency or Is an olficial or erndoyee ol that agency Ibe 
situations covered involve som e classic and recurring confix:! ol interest problems, and
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are parallel In some respects to the prohibitions ol conflicts ol Interest contained In Ibe 
American Bar Association Code ol Professional Responsibility. They ubo parallel Ibe 
re Uric lions which business corporations put on tbe actions ol Iheir officers and 
employees.

S e c t i o n  1 2 . C o n f l i c t s  o f  I n t e r e s t ; L e g is l a t u r e .

(a ) A m e m b e r o f Ihe slale legislature and a p e rso n  appointed by 'h e  
legislature o r by any legislator shall n ol represent o r  assist any p e rso n  
o r b u sin e ss before any stale agency o r  before any agency o f any political 
subdivision o f Ihe stale for co m p e n sa tio n  o r  olh er benefit n r p ro m ise thereof.

C om m entary

Section 12 (a). This section deals with a variety of conflict ol Interest situations 
which may involve legislators or legislative stall. Subsection (a) bars slale legislators 
and persons appointed hy them from representing others before any agency ol the 
state or ils subdivisions, lor compensation or olher benefit or promise ol benefit. It 
should be noted lhat Ihe section prohibits representation "lo r com pensation." Il does 
not. however, interfere with a legislator's responsibility to represent bis constituent's 
Interests be love a stale agency. Il should also be noted lhal the section is not Intended 
lo appty to representation ol clients by stale legislators or legislative employees belore 
Ibe courts of the slate The slate courts are not generally considered to be agencies ol 
Ihe slate, and. consequently, Ihis section does nol bar such representation In Ibe 
states which do nol follow the usual rule and do consider courts state age cles, an 
express exception (or courts should be added.

(b ) A m e m b e r o f Ihe slale legislature shall com ply wilh Ihe C od e o f 
Legislative Ethics adopted by Ihe legislature, and  shall c o r  ,.>ly with Ihe 
reporting requirem ents o f Se clion  17  o f Ihis Acl.

C om m entary

Seclion 12 (b ). This subsection reflects the univeisal constitutional provision lhat 
the legislature Is the only body which may regulate a m ember's behavior on the floor, 
and Ihe questions ol his sealing and seniority. Thus the seclion refers llie legislators lo 
their legislature's own code ol legislative elhics in lieu ol compliance wilh the 
requirements ol this Acl. Note, however, that legislators are nol exempt Irom the 
reporting requirements ol Section 17 ol this Acl. The seclion exhorts Ihe houses ol the 
legislature to set rules of conduct (or Iheir rr rmbers and to enforce them The 
provisions ol Ibis law clearly cannot reach Install, is  ol actions on Ihe part ol legislators 
In Ibe legislative chambers lhal reded conflicts ol interest or that reflect commitment lo 
s|H>dal Interests.
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(c ) Any violation o f this Acl by a m e m b e r o f Ihe slate legislature shall be 
subject lo  (lie san ctio n s o f Ibis Acl to llie fullest extent perm issible un d er Ihe 
p ro v isio n s o l Ihe slale co n slilu lion . Any violation n ol subject lo  ihe san ctio n s 
o f Ihis Acl by re a so n  o l Ihe slale co nslilu lion  shall b e subject lo  su ch  sa n ctio n s 
a s Ihe legislature itself m ay  im p o se  u n d e r ils C od e o f  Legislative Elhics.

C om m e n ta ry

Section 12 (c). Tills section stales the general principle lhal violations ol ibe Acl by 
members ol Ihe stale legislature are lo be subject to Ibe sanctions ol lire Ad Insolar as 
such sanctions ntay tie applied consistent with the provisions ol (lie slate constitution 
In a number of dates the constitutional protection granted legislators lor actions on Ibe 
floor ol Ihe respective bouses ol tbe legislature extends beyond matters of voting and 
Iree speech and may be inconsistent wilh tbe enforcement ol certain conflict ol interest 
provisions under Ihis law. T o  Ihe exlehl tr».;t som e of Ihe conflkl of Interest provisions 
under this law may nol be applkable to state legislators under Ihe constitution, lire Acl 
relegates those violations lo sanctions imposed by Ihe legislature llsell Thus, for 
example, il Ihe Commission may not penalize a legislator lor failing to disclose a 
conflkl ol interest prior to voting as required by Section 1 7. lire legislature Is obligated 
to proceed against Its members when (lie commission cannot by reason ol conslilu­
lional limitations.

S e c t i o n  1 3 . G o v e r n m e n t  C o n t r a c t * ; P r o h i b i t i o n * .

(a) A slale official o r  stale em p loy ee o r  a m e m b e r o f his h o u seh old  shall 
n o l be a party to o r  have an interest in Ihe profits o r  benefits o f  a slale contract 
o r Ih e investm ent o l stale lu n d s u n le ss Ihe contract o r  Ihe investm ent m eets 
the following exce p tio n s:

(i) T h e  contract is let by com petitive bidding o r  involves n ol m o re  lhan 
$ 1 5 0  (O ne H undred and Filly D ollars);

(ii) T h e  contract is lor n ecessary  supplies o r  serv ices for lire governm ental 
agency involved , w h k h  are unobtainable elsew here for Ihe sam e or 
low er c o st , o r w h k h  are furnished lo  ihe g overnm en t agency a s part o f 
a continuing c o u rse  o f  dealing, established before llie state oflkial o r 
slate em p loy ee b ecam e associated  wilh Ihe governm ental agency, and 
llie entire transaction is cond u cted  al a r m 's  length, w ilh llie a g en cy 's 
full know ledge o l Ihe interest o f  the state olfkial o r  stale em ployee o r a 
m e m b e r o l his h o u se h o ld , and  (he slate offklal o r  stale em p loy ee lakes 
n o  pari In the determ inations o f  sp e clfk a tio n s. deliberations o r  d ecision 
o l  the g overnm ental agency w ilh respect lo  the public contract.

(b ) In (he a b se n ce  o f bribery o r  a p u rp o se  to defraud, a slate ollicfal or



28 MODEL STATE CONFLICT OF INTEREST AND FINANCIAL DISCLOSURE LAW

stale em p loy ee , o r  a m e m b e r o f his h o u se h o ld , shall not be co nsid ered  a s 
having an Interest in a public contract o r  Ihe investm ent o f public fu n d s w hen 
such a p e rso n  h as a limited interest a s a shareh old er o r  creditor o f Ihe 
b u sin e ss w hich Is the c o n t a c to r  o n  the public contract involved o r  which is 
Ihe Issu er o f the security in w hich public fu n d s are invested. A limited interest 
for p u rp oses o f this section Is an Interest n ot exceeding 5 percent o f the 
outstanding sh a res o f a corp oration o r a n  Interest a s a creditor n ol exceeding 
5 percent o f  Ihe total ind eb tedness o f  a corp oration  o r  o lh e r organization, 
u n less It is a corp oration w h o se  sh a re s are traded o n  a public exch an ge, In 
w hich ca se the C o m m issio n  m ay set low er limits. A p e rso n  claiming such  a 
limited interest shall file wilh !h e  State Elhics C o m m issio n  and  the g o v e rn ­
mental agency an affidavit describing his statu s in and  co n n ection  wilh Ihe 
corp oration  o r  o lh er b u sin e ss, before such public contract is entered into.

C om m entary

Seclion 13. Seclion 13 places management restrictions on business dealings 
between slale olficials or employees and llie slale II prohibits outright self dealing but 
il teliuves lire slale ol Ihe burden ol limiling ils business transactions lo companies in 
which no slale official or employee has even a minute or indirect Inleresl. In instances 
wheie a slale official or employee has such a minor Interest In a business lhal deals 
wilh Ihe slale Ihe seclion provides lhal Ihe slale olliclal or employee may lake no part 
In the deliberations and decisions relating lo such dealings, and lhal Ihe persons and 
businesses Involved In such silualions be aware ol Ihe relationship and lake 
appropriate steps lo disclose Ihe same lo Ihe commission. The purpose ol Ihe seclion is 
nol only to prohibit outright sell-dealing hul also lo prevent even Ihe appearance of 
conflict lo Ihe lullesl extent possible

The purpose ol preventing sell-dealing might best he served by an oulrighl and 
complete ban. but such a ban is nol likely lo serve Ihe public Inleresl because II is 
unfeasible and unmanageable.

The prohibition against self-dealing allows lor certain exceptions. The exception in 
subsection (al Is lor conlrads lei hy competitive bidding, or where Ihe amount 
Involved Is $1 50 or less where Ihe contract Is lei lor necessary materials *5 Ihe best 
available price, as part ol a continuing course of dealing established prior lo Ihe lime 
Ihe slale olliclal or employee became associated wilh a governmental agency I utlher 
conditions require Ihe arrangement lo be al arm 's lengili and lhal Ihe slale official or 
employee disclose his Inleresl lo Ihe agency. Bolh Ihe small amount involved and Ihe 
conditions Imposed assure lhal no significant instances ol sell-dealing will he permitted 
under ihis subsection.

Subsection (b) allows public contract or Ihe Investment ol public hinds wilh 
rusinesses In which a slale olliclal or stale employee has a demonstrably limited 
merest Such a limiled inleresl may be a shareholder's inleresl or a creditor's inleresl 
vheie the shareholder's Interest does nol exceed 5 percent of Ihe outstanding shares 
il ihe business and where Ihe inleresl ol Ihe creditur does nol exceed 5 percent ol Ihe 
olal indebtedness ol Ihe business. In llie instance ol publicly held companies whose 
.bates are haded on a public exchange, a 5 percent share inleresl or a 5 peicenl

SECTION 14 29

Inleresl In Ihe corporate indebtedness woukl be considered a substantial or maroi' 
Inleresl, and in lhat situation Ihe Slale Elhics Commission may set lower limits Again, 
Ihe section relies on Ihe principle of public disclosure in lhal a stale ollicial or employee 
Is requhed lo lile wilh the State Einks Commission ar.-l Ihe governmental agency 
Involved an allidavil which describes lire nature ol his interest.

S e c t i o n  1 4 . C o n f l i c t *  o f  I n t e r e s t ;  E m p l o y m e n t .

(a» N o  slale ollicial a n d  n o  slale em p loy ee shall seek em p loy m en t w ilh . o r  
allow  him sell lo  be em ploy ed  b y , any b u sin e ss w hich is o r  m ay  be regulated 
by a departm ent o r agency w h k h  he se rv e s. T h e  lerm  em p loy m en t within Ihe 
m ean ing o f Ihis seclion  includes p rofession al services a n d  o lh er s e r v k e s 
rend ered  by Ihe slale olliclal o r  slale em ploy ee w hether ren d ered  a s  a n  
em p loy ee or a s  an ind ependent ccn tractor.

(b ) N o  b u sin e ss shall em p loy  a slale offklal o r  slate em p loy ee if Ihe 
em p loy m e n t violates su b section  (a ) o l Ihis seclion .

C om m e n tary

Seclion 14. This seclion prohibits a stale olliclal or employee from seeking or 
accepting employment Irom a business regulated by his agency For purposes ol Ihis 
prohibition Ihe lerm employment is broadly defined lo include professional services 
and other services lhal may be rendered either as an employee or as an independent 
contractor. Subsection (hi poses a correlalive prohibition on businesses They are 
prohibited Irom employing state officials or stale employees il such slale officials or 
employees are prohibited Irom accepling such employment under Ihis seclion. Ilius 
the business and Ihe employee would become equally guilly of violating lire law

S e c t i o n  1 5 .  C o n f l i c t s  o f  I n t e r e s t ; A v o id a n c e .

N o stale ollicial or slale employee shall acquire any financial interest, 
including, bul not limiled lo. Interest in a business, real properly, or in a 
contractual relationship, when he believes or has reason to believe lhat it will 
be directly and immediately allected by his olfkial action or Ihe action ol Ihe 
government department or agency which he serves.

C om m entary

Seclion 15 The seclion prohibits ihe acquisition by any slate ollkial or employee 
ol any linancial inleresl which he Itelieves or has reason lo believe will pul him in a 
conflict ol inleresl situation II is clearly contemplated by llie seclion lhal anyem|ikiyee 
who linds lhal he has acquited such a linancial interest dives* himself ol Ihe same as 
promptly as possible
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S e c t i o n  1 6 . C o n f l i c t *  o f  I n t e r e s t ; R e p o r t in g .

(a ) A slale official o r slate em p loy ee , olh er than a legislator, w lro is 
required lo  lake any action o r  m ake any d ecision in Ihe discharge o f his official 
duties lhal m ay  ca u se financial benefit o r  detrim ent lo him , lo  a m e m b e r o f his 
h o u seh old  o r  a b u sin e ss wilh which he is associated , which is distinguishable 
fro m  Ihe effecls o f such action o n  Ihe public generally o r  a b road  segm ent o f 
Ihe public, shall:

(i) P re p a re a written statem ent describing Ihe m atter requiring action o r 
d ecision  a n d  Ihe nature o f the potential conflict; and

(Ii) Deliver a  co p y  o f Ihe statem ent to the C o m m issio n  and  to his 
im m ediate superior. If an y , w h o  shall assign the matter to  an oth e r, o r , if 
he h a s n o  imm ediate su p e rio r, he shall lake such  step s a s Ihe 
C o m m issio n  shall prescribe o r  advise to rem ov e him self from  influence 
o v e r actions and d ecision s o n  Ihe m atter. T h is restriction shall n ol 
prevent such p erson  from  m aking o r  participating in the m aking o f a 
g overnm ental decision to the extent that the individual's participation is 
legally required for the action o r  decision to be m ad e, but in su ch  event 
Ihe p e rso n  shall report the occurren ce to Ihe C o m m issio n .

(b ) T h e  obligation lo reporl a potential conflict o f Interest under Ihis seclion  
a rise s a s s o o n  a s  the stale official o r state em ployee is aware o f such conflict o r 
a s so o n  a s he should  reasonably be aw are o f such contiicl, w hichever Is 
s o o n e r.

C om m entary

Seclion 1ft. When a slale olficial or employee linds himself faced by a conflict of 
interest as defined in Ihe seclion he must prepare a written statement describing Ihe 
situation and he must deliver a copy of the statement lo Ihe Stale Ethics Commission 
and lo his immediate superior In Ihe agency. Tbe slale official or employee must then 
also disengage himself from participation in Ihe mailer so far as legally permissible His 
superior is under an obligation to assign the mailer to another person for determina­
tion or decision, and if Ihe official or employee has no direct superior, lie must follow 
the advice of the Ethics Commission in removing himself from a decision making role. 
In som e Instances Ihe law may require lhat certain derisions be made fry designated 
officials In such an event, where Ihe determination cannot be delegated lo another, 
lire needs of government shall be met in lhat the particular ollicial or employee shall 
make Ihe legally required decision, but he must report the matter lo tire ethics 
commission. The seclion provides lhat a slate olficial or emp’oyee cannot close Iris 
eyes to Ihe existence of a conflict of interest situation The obligation lo reporl and to 
disqualify himself arises as soon as he is aware .of llie conflict, or as soon as lie should 
reasonably be a ware of such conflict.

The section protects nol only public agency decisions from the effect of conflicts of 
' inleiesl but also the slate olficial or employee involved. A stale official who promptly

reports llie matter lo the State Elhics Commiss«>n as required by law and who 
thereafter follows Ihe direction of the Commission would be protected Irom any 
subsequently asserted liability.

SECTION 17 *»»

S e c t i o n  1 7 .  C o n f l i c t *  o f  I n t e r e s t ; M e m b e r  o f  S t a t e  L e t l a f a t u r e ; 
R e p o r t in g .

(a ) A m em b er o f  Ibe Legislature w h o  is required to lake a n  action in Ihe 
discharge o f his official duties lhal m ay cause financial benefit o r  detrim ent to 
h im . a m e m b er o f his h o u seh old  o r  a b u sin e ss wilh w hich he Is a sso cia te d , 
w h k h  is distinguishable from  the effects o f su ch  action o n  the p u blk  generally 
o r  a broad  segm en t o f the p u b lk  shall:

(I) Prepare a written statem ent describing Ihe m atter requiring action and  
the nature o f Ihe potential co n flk l, and

(il) Deliver a co p y  o f the statem ent to Ihe clerk o f  Ih e h o u se  o f Ihe 
legislature for inclusion In the official legislative reco rd  and  fo  the 
Sp eak er o l the H o u se  o r  |A sse m b ly | o r  lire Presid ent P ro  T e m p o r e  o f 
Ihe S en ate a s appropriate la n d  to the C o m m is sio n .|. H e m ay  request 
p e rm issio n  lo  abstain from  voting o n  the issu e a n d  su ch  legislative 
officers grant the request. Nothing i n 't h i s  section  shall be 
co n stru ed  lo  prohibit any legislator h u m  voting o n  any m atter lhat 
c o m e s b elore his h o u se  o f the legislature.

(b ) T h e  obligation to reporl a potential conflict o f interest u n d er this seclion  
arises a s  s o o n  a s the m e m b e r o f Ihe legislature is aw are o f su ch  conflict o r a s 
so o n  a s he should  reasonably be aw are o f su ch  c o n flk l, w hichever is  so o n e r .

C om m entary

Section 17 Section !7  imposes disclosure requirements on legislators who (ind 
themselves in a situation n( conflict of interest. Seclion 16. which deals with conflicts 
ol Inleresl of stale officials and state etnjtkiyees oilier lhan legislators, requires lliettt to 
disqualify themselves trom olficial action in conflict situations, except insofar as they 
may be required lo acl by reason ol Ihe ktgal responsibilities of llieir position Unlike 
olher stale ollicials. legislators are not required to disqualify themselves, but they are 
required under section 17 lo disclose Iheir conflict and lo put it on lire legwlative 
record. Disqualification ot slale legislators Is nol required because lo require them lo 
disqualify themselves would deprive Iheir constituents ol representation T o  require *  
legislator to disqualify hiinsell. and in ellect lo prohibit him Irom voting when Ire i .'x fs  
hlmsell In a conflkl ot Interest, or to penalise him lot voting In such a situation, wovkl 
probably be an unconstitutional Interference with the legislative process The right ol 
the legislature lu be the sole |udge ol Ihe conduit ot its memlicts on llie Hoot is 
virtually absolute However, a legislator who linds himsell in a conflict ol interest is 
encouraged lo request permission to abstain Irom voting on the particular issue and
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Ihe presiding officer o f Ihe particular house may grant Ihe request II Is clear dial llie 
effectiveness ol Seclion 17 In dealing willi legislative conflicts ol inleresl will de|H!iid 
largely on Ihe seriousness ol llie legislature in ils enforcement In Ihis area II is lifaely 
lhal ellorts by Ihe Slate Elhics Commission lo seek enforcement ol Ihe law will meet 
w.lh constitutional objections based on Ihe principle ol Ihe separation ol |>owers.
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S e c t i o n  1 8 ,  S t a t e  O ff ic ia l s  o r  E m p l o y e e s ; M a k in g  a n d  A c c e p t a n c e  
o f  G i f t s .

(a ) N o slale olliclal o r slale em ployee shall solicit, accept o r agree fo  accept 
any gill, Including eco n om ic opportunity, loan  (oth er lhan from  a regular 
lending Institution o n  term s generally available (o r su ch  lo a n s), graluily, 
special d isco u n t, fav o r, hospitality o r  service having an aggregate value o l o n e  
hundred dollars ($ 10 0 ) o r m o re  in any calendar year from  any p e rso n , except 
from  m e m b e rs o f his family o r  from  a p e rso n  w h o m  he plans lo m a n y . T h is  
seclion shall n o l, h o w e v e r, operate lo prevent Ihe acceptance by a slale 
olficial o r slale em ployee o f reim bursem ent for e x p e n se s which are expressly 
provided (o r o r permitted by law.

(b ) N o p e rso n  o r b u sin e ss shall offer o r  m ake any gift w hich a slale official 
o r em ployee is prohibited from  accepting pursuant lo  sub section  (a ) o f Ihis 
seclion .

C om m entary

Seclion IB. Seclion 18 prohibits any slale ollicial or employee from accepting any 
gill in excess ol $ 1 IK) horn persons olher lhan his (amily nr a person whom such 
ctlliri.il nr employee plans In marry Earlier formulation ol slale i‘ lhics laws prohibited 
oIImi. iIs Iron* accepting gills Irom persons one might "reasonably”  oxped lo have an 
inleresl in som e mailer over which such oKicial's agency hail aullioiity In Ihis earlier 
lonnulallon there was the recurnng nsk lhal Ihe law would be declared unconslilu- 
liunal, as void lor vagueness The lirm dollar limit eliminates llie problem ol what is a 
reasonable gill, and It alsu eliminates Ihe problem of dt-lerrnluiuy when a gill is made 
because il Is reasonably expecled lo have som e Impact on Ihe official's actions The 
seclion assumes lhal gills olher lhan Irom relatives or future spouses in excess ol Ihe 
limil are questionable In purpose and resolves the issue by prohibiting such gills 
altogether The dollar limil on gill giving may have lo be adjusted Irom lime lo lime lo 
reded inflationary changes. Subsection (b) ol Seclion IB makes Ihe giver or ollerer ol 
an illegal gill equally liable wilh Ihe ollicial who accepls II.

S e c t i o n  1 9 . S t a t e  O ffic ia ls  o r  E m p l o y e e s ; D i s c l o s u r e  o f  
I n f o r m a t i o n .

N o slale official o r slale em ployee shall disclose o r u se confidential 
Inlorm alion o r  inform ation not available lo  m e m b e rs o f Ihe general public for

SECTION 20 33
his p erson al gain o r benefit o r  for Ih e p erson al gain o r  benefit o f any d ir e r  
p e rso n  o r  b u sin e ss i( he h a s obtained such inform ation through his official 
p o sitio n , l i r e  restriction o n  Ihe u se o f inlorm alion shall co n tin u e for tw o years 
after he e n d s his lerm  o f  office o r leaves go ve rnm en t service o r  e m p lo y m e n t, 
and  shall su p e rsed e an y  o ilie r less restrictive req u irem en ts o f confidentiality 
lhal m ay be applicable.

C om m entary

Seclion 19. Section 19 prohibits Ihe use ol confidential inlormalion for financial 
gain H ie use of confidential Inlormalion lias long been a com m on and serious abuse 
of public Irusl and one which, because of ils nalure. was particularly difficult lo prove. 
Financial disclosure requirements make certain gross abuses easier lo trace However, 
when confidential Information is nol used by Ihe ollicial himseH but is given k> friends 
or business associates, tracing il may still be difficult. The abuse of confidential 
Inlormalion gained Ihrough ollicial |>osllinn bolh during and alter public service has 
been Ihe Irequenl subject ol public Investigations, particularly as "governm ent In llie 
sunshine" laws diminish Ihe amount ol duly confidential Information and makes it 
easier lo trace ils leakage. Note lhat Section 19 restricts llie use o f Hilotination gained 
In consequence ol ollicial position (or two years alter Ihe term of of lice is concluded or 
government service or employment is ended This two-year limitation supersedes 
olher less restrictive requirements which are commonly scattered throughout (lie law 
wilh a variety ol requirements applicable lo different agencies.

S e c t i o n  2 0 . S l a l e  O ff ic ia ls  o r  E m p l o y e e s : L i m i t a t i o n  o n  
R e p r e s e n t a t i o n .

fa ) N o form er slale official o r  form er slale em ploy ee shall fo r a period o f  
Iw o years follow ing Ihe end o f his term  of office o r  the term ination o f  his slale 
service o r  em p loy m en t assist an oth er p e rso n  o r  b u sin e ss w hether o r  n ol fo r 
co m p e n sa tio n , In any transaction, o r  in an y  appearance In co n n e ctio n  w ilh 
any transaction involving the stale o r  any o f  ils agen cies o r  su b d iv ision s in 
w hich such  form er slale official o r form er slale em p loy ee participated duri. q  
his lerm  o l ollice o r em ploym ent.

(b ) N o b u sin e ss in which a form er slale official o r  fo rm e r slale em p loy ee is 
a partner o r  m e m b e r, o r . In Ihe ca se o f  a profession al co rp o ra tio n , a 
sh areh old er, and n o  em ployee o l su ch  b u sin e ss , shall, fo r a period o f tw o  
y ears follow ing Ihe lerm inalion o l his term o f  o f lice o r  em p loy m e n t, assist 
an oth er p e rso n  in any appearance o r  transaction Involving Ihe slale o r  any o f 
ils agencies o r  subdivisions in which Ihe form er slale official o r  fo rm e r stale 
em p loy ee participated during his lerm  ol ollice o r  stale em p loy m en t. F o r 
p u rp o se s o f Ihis section , Ihe lerm inalion o f em ploy m en t o l llie (o rm e r slale 
official o r  form er slale em ployee wilh Ihe agency w hich he served  w h en  he s o
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participated shall be d eem ed  to be Ihe lerm inalion o f his slale em ploym ent.
fc ) N othing contained in this Acl shall prohibit a form er state official o r  

fo rm e r slale em ployee from  being retained o r  e m ploy ed  by Ihe departm ent o r  
stale public agency which he served .

C om m e n tary

Suction 20. Seclion 20 deals wilh Ihe recurring problem ol slate officials and 
employees w ho leave public employment lo work in Ihe private sector, who are then 
able lo use confidential information and Ihe previous close contacts gained In public 
employment for Ihe advantage ol Iheir private employer’ s customers or clients. The 
problem ol Ihe "revolving door”  In publk: service Is a recurring and serious one. While 
abuses In Ihe use of special contacts and special inlormalion gained during public 
employment must be curbed, il Is constitutionally unacceptable lo place undue fob 
restrictions on public officials and public employees after they leave public service. 
Moreover, II would be a disservice lo Ihe public Interest lo limit employment 
opportunities of former government officials and employees unduly because II would 
discourage highly qualified and expert persons from entering government service lor 
fear of unduly limiting Iheir lulure employment opportunities.

Seclion 20 seeks lo resolve Ihese competing considerations by dravring a balance 
which results In reasonable limits Under subsection (a) a former slale ollicial or 
employee Is barred (or a period ol two years following Ihe end of his official service 
from assisting or appearing on behalf ol any other person or business In connection 
wilh any transaction in which such official participated during his term of office or 
employment. Subsection (b) applies a similar limitation to any business or person 
associated wilh such business In which such a former slate official or state employee is 
a partner or member, or In a professional corporation, a shareholder. Il should be 
noted lhal only those mailers with which Ihe former slale official or employee had any 
direct connection are out ol bounds, fl may be of particular significance lo law firms 
and similar professional undertakings lhal al! appearances, including those before Ibe 
agency of Ihe former official or employee, on mailers lhal were nol his responsibility 
are permitted. The narrow range of prohibitions is Intended lo limit ihe adverse impact 
which such limitations would have on highly qualified professionals who might 
otherwise avoid entering government service. At Ihe same time Ihe seclion also 
protects businesses from a form cf undue pressure o r blackmail by slale officials or 
employees who may condition favorable government aclion on advantageous private 
job oilers.

S e c t i o n  2 1 .  C r im in a l P r o s e c u t i o n ; P e n a l t i e s .

(a) A  person who knowingly or willfully violates any provision of tliis Acl 
olher lhan a requlremenl of financial disclosure pursuant lo Sections 9 and 10 
of litis Acl is guilty of a misdemeanor, punishable for each such violation by 
iir.irisonmenl of nol more lhan one year and by a fine nol to exceed
S 10.000.

SECTION 21 35

C om m entary

Seclion 2 1 fa). Seclion 21 separately provides for convkltons whkh Involve 
violation of llie conflict of interest provision ol Ihe law and violation ol llie financial 
disclosure requirements. Knowing and willful violation ol Ihe conflict o f Interest 
provisions is a misdemeanor and the penalty Is a line c f nol m ore lhan $10,000. 
Imprisonment for nol more Ilian one year, or both. Many jurlsdktlons lieal Ihe 
violation ol conflkl of inteiesl provisions as a felony However, II has been a  com m on 
experience lhat while collar crimes, whkh generally do nol involve any violence or 
threat of violence, are treated lightly by juries and lhal juries are less likely lo convkl 
wlten Ihe violation is treated as felony subject lo many yut»s of Imprisonment T h u s, 
designating knowing and wlllluf violation as misdemeanors Is more likely lo result in 
convktions. Il should be noted, moreover, lhal in many Instances II Is likely lhal more 
lhan one olfense of conflkl o f bilerert will be charged Thus, in egregious cases, 
consecutive one-year terms for different counts or violations are nol unlikely.

(b ) A p e rso n  w h o  knowingly o r  willfully violates any financial d isclo su re 
req u irem en ts o f S e clio n  9 o r  10  o l  Ihis Acl is guilty o f  a m isd e m e a n o r, 
punishable by a fine o f n ot m o re lhan $ 10 ,0 0 0  o r  three tim e s Ihe a m o u n t o r  
value o l Ihe Interest o r  Interests Ihe p e rso n  failed lo  re p o rt, w hichever Is 
greater.

C om m entary
Section 21 ( b) .  The violation of financial disckisure requirements under the law Is 

treated as a misdemeanor. Unlike violations ol conflkl of inleresl provisions (his 
misdemeanor is nol punishable by a jail term bul only by a line In effect. Ihe violation 
ol a financial disclosure requirement Is regarded as a primarily econom k ollense; 
consequently, Ihe penalty provided is primarily economic in nature. For Ihe conviction 
of failure lo make required financial disclosures Ihe penally Is three fames Ibe amount 
or value of ilems not repor.ed. Thus, when there has been a gross failure lo meet 
financial disclosure requirements, penalties may be greatly in excess of $10,000

(c ) T h e  A llom ey G eneral shall co m m e n c e  p ro se cu tion  for violation o f Ihis 
Acl n o  later lhan three y ears after Ihe dale o f violation.

C om m entary

Seclion 2 1 (c). A three-year statute ol limitations lor violations ol lire Model Slate Conflict of Interest and Financial Disclosure Low is Intended to provide sufficient lime 
(or llie discovery and careful Investigation and case preparation ol vktlalknis wltkli tn 
many instances may Involve complex financial dealings Wink* som e slates allow (or 
longer statutes ol limitations In laws ol this nature, the lltiee year statute ol limitations 
Is Intended lo require diligent prosecution elloils wlten viulatkins have been discov­
ered A three-year statute ol limitations is also subject lo less abuse lor political 
purposes and (or puqxtses ol influencing (lie outcome ol elections
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(d ) A p e rso n  convicled o f a m isd e m e a n o r under Ihis Acl shall n ol be a 
candidate for an y  elective olfice o r  be eligible for any appointive office o r  acl 
a s a paid lobbyist for a period o f four years following Ihe date o f Ihe 
conviction , u n less Ihe courl al Ihe lim e o f sentencing red u ces Ihe period o r  
d eterm in es lhat Ihis p rovision shall n ol be applicable. A plea o f nolo 
contendere  shall be d ee m ed  a conviction for p u rp o se s o f Ihis Acl.

C om m entary

Seclion 21 (cl). As an additional sanction, Subsection (d) provides that a convicled 
ollicial o r employee may nol become a candidate for public ollice, or become eligible 
for appointive ollice. or be a paid lobbyist for (our years unless the court relieves him 
horn the effects ol this provision at the time ol sentencing Removal Irom ollice as a 
sanction for conviction ol violation ol law Is a Justifiable penalty, and it is recom­
mended lhal Section 21 (d | also provide for removal Irom ollice In slates where such a 
provision is constitutionally permissible. Il Is nol constitutionally permissible in all slates 
lor all public officials, because Ihe constitution may limit removal Irom olfice to certain 
offenses or may require certain constitutionally prescribed procedures.

S e c l i o n  2 2 . C lvli A c t io n ; I n ju n c t iv e  R e l ie f ; C lv t ! P e n a l t i e s .

(a ) T h e  C o m m issio n  may su e  In l l i e ________ Court for injunctive relief lo
enjoin a violation o r lo  com pel com pliance with Ihe p ro v isio n s o f Ihe Acl. and  
for Ihe collection of civil penalties.

C om m entary

Seclion 22. Section 22 authorizes Ihe Commission to bring civil actions for two 
purposes First, to secure injunctions against violation of the A d. or to compel 
compliance wilh ils provisions and. second, to sue for Ihe collection ol civil penalties 
under the Act.

The Injunctive process Is a useful and necessary procedure to deal with situations 
lhat Involve conflicts of interest before they have dune ineversible damage. Such 
damage may involve nol only public confidence in government, but also Ihe 
expenditure of substantial public funds in reliance on administrative decisions or olher 
government action based on a process lhal was tainted by Ihe private interest of Ihe 
decision maker The Injunctive process has Ihe advantage of a prospective, preventive 
procedure that can deal wilh imminent risks In a timely fashion, unlike criminal 
prosecution for violation of Ihe Acl which generally deals with violation after llie harm 
Is done, and whkh lakes a lengthy course of preparation, and evidence to convict 
beyond a reasonable doubt. The effectiveness of Ihe injunctive procedure is enhanced 
by the availability of Ihe power of Ihe court lo hold Ihe violator in contempt if he fails lo 
obey ihe court's injunctive order Such contempt powers are exercised by Ihe court 
subject lo Ihe applicable provisions of slate law.

It is likely that the power to enjoin violations of Ihe law will usually be exercised after

SECTION 22 37

Ihe violator has failed to obey Ihe Slate Elhics Com mission's own administrative order 
lo cease his violation.

The C om m ission's right lo sue lor civil penalties Is discussed In connection wilh
Subsection 22 (d ).

(b ) U p on a prelim inary sh o w in g  in an action brought by Ih e C o m m issio n  
that a violation o f  Ihe law h as occurred that Involves a conflict o f  inleresl o r  a 
disqualification for official a ctio n , the court m ay restrain Ihe exe cu tion  o f an y  
official action in relation to w hich su ch  violation o ccu rre d , pend ing final 
adjudication. If it is ultimately determ ined lhal a violation h a s o ccu rre d  a n d  
that In the a b se n ce  o f suefi conflict o f interest lire official action might trot have 
been  taken o r  a p p ro v e d , the court m ay set Ihe official action aside a s v o id . 
T h e  term  official action a s u sed  in Ihis su b section  includes, but Is n ol limited 
t o , executive a n d  adm inistrative action , such a s o rd e rs , p e rm its, resolu tio n s 
and co n tra cts, but d o e s n ot Include the enactm ent o f state legislation In 
consid erin g Ihe granting o f prelim inary o r  perm anent relief u n d er this 
su b se ctio n , the court shall accord  due weight to any Injury to m e m b e rs o f Ihe 
public w h o  rely o n  the official action in g o o d  failh.

C om m entary

Section 22 (b ). In addition to the power of Ihe State Elhks Commission to seek an 
injunction against a violation of llie elhics law under Subsection 22(a). Ihis subsection 
allows Ihe courl. in an Injunctive proceeding brought by Ihe Com mission, lo restrain 
the olfkial action alleged to be tainted The Commission may obtain a temporary 
restraining order against such government action alter a preliminary showing lhal a 
violation ol Ihe law has occurred. Such a preliminary restraining order wilt hold aN 
further government action in relation lo which the violation has occuned until tire issue 
ol tire existence of Ihe alleged violation has been determined When il is determined 
lhal there has been a violation. Ihe court may void Ihe fainted government derision or 
action. The court, however. Is nol required to grant such temporary or permanent 
relief, but must give due weight lo the detrimental elfect such an order may h a w  on 
members of Ihe public who rely on Ihe official action, in good luilh A number ol 
instances of such good faith reliance may be suggested—such as employees whose 
jobs may be lost when Iheir company's contract is voided, or Ihe residents of a 
particular area who may lose Ihe benefit of som e publk works project, be il a housing 
project, a publk transportation protect, or a flood control project, as a result of Ihe 
voidance ol Ihe particular government action.

(c ) Any p e rso n  w h o  violates any o f the reporting req uirem ents o l this Act is 
liable lo  the slale for a civil penally in an am ou n t n ol exceed ing Ihe value o f 
the Interest n ot properly reported.
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C om m entary

Section 22(c). This subsection allows a civil action (or tlie collection of a civil 
penally for Ihe violation of Ihe reporting requirements ol Ihe Acl, In an amount not 
exceeding Ihe value of Ihe Interest nol properly repnrled in Ihe financial disclosure 
statement. Note that this civil penalty is limiled to violations of reporting requirements, 
and that, unlike Ihe criminal fine (or Ihe same violation. Ihe penally may he collected 
regardless ol whether the violation was knowing and willful. The civil penally, as In 
olher civil suits, may be imposed on the basis of the fair preponderance o f Ihe 
evidence of violation. For additional discussion of Ihe Imposition of civil penalties see 
Commentary In Seclion 24.

(d ) Any slate official o r  stale em ployee w h o  realizes an eco n o m ic benefil a s 
a resull o f violation o f Ihe conflict o f interest provisions o f S e ctio n s 1 1 lo  2 0 , is 
liable lo  the state for a civil penalty in a n  am o u n t not exceeding Ihree tim es 
Ihe am ou n t or value o f Ihe benefil.

C om m entary

Section 22 (d ). This subsection allows a civil action for Ihe collection of a penalty 
for Ihe violation of Ihe conflict ol Interest provisions of Sections 11 to 21) In an amount 
nol exceeding Ihree limes Ihe amount of Ihe benefil derived from Ihe violation (such 
as Ihe use of official information for private benefil, or the benefil from government 
contracts improperly obtained). The provision does trot require prool beyond a 
reasonable doubt or proof of knowing and willful violation. The seclion treats the 
violation as a civil, economic or administrative offense, for which an economic penally 
Is Imposed lhat stands in direct relationship to the economic benefil gained from Ihe 
violation.

(e ) If tw o o r  m o re  p e rso n s are responsible for any violation, each o f them  is 
liable to Ihe stale for Ihe full am ou n t o f fhe civil penally, and a separate civil 
penally for Ihe full am ou n t m ay be im p osed  o n , and collected Iro m . each o f 
them individually.

C om m entary

Section 22 (e). l b 's  subsection provides for separate civil causes of action against 
each person civilly liable under Ihe provision of the Acl. Civil penalties, therefore, are 
not lo be divided among Ihe persons responsible In cases where more Ilian one (reison 
bears responsibility, but each person Is liable independently for the full amount of the 
penally.

S e c t i o n  2 3 . C it iz e n  A c t io n .

Any resident o f Ihe state m ay file a written request wilh Ihe C o m m issio n

SECTION 23 39
lhat Ihe C o m m issio n  c o m m e n c e  action for injunctive relief lo  enjoin a 
violation o r to co m p e l com plian ce with Ihe p ro v isio n s o f Ihe Act. o r  (o r Ihe 
collection o f civil penalties. T h e  req uest shall state the g ro u n d s for belief lhal a 
ca u se o f action exists. Tire C o m m issio n  shall re sp o n d  n o  later lhan forty days 
after the receipt o f llie req uest, indicating w hether it intends to  file a civil 
action. If Ihe re sp o n se  is affirm ative, a n d  suit is  c o m m e n c e d  within fifty days 
thereafter, n o  o lh e r action m ay b e  brought u n le ss tire action brought by the 
C o m m issio n  is d ism isse d  w ithout prejudice a s  provided for In su b se ctio n  24
( c ) . If Ihe C o m m issio n  fails to  reply o r  lo  lake any a ctio n . Ihe resident m ay 
p roceed  wilh Ihe action In Ihe sa m e  m a n n e r and  to Ihe sa m e  extent a s is 
provided for civil actions by Ihe C o m m issio n  pursuant to  S e clio n  22 o f  Ihis 
Act.

C o m m e n ta ry

Section 23. Ih is  seclion follows the trend, which began In Ihe sixties, to give 
standiny to private citizens lo engage In litigation to vindicate Ibe public Interest In 
areas of Ihe law wliec? there Is a gieal concern that powerful groups within and outside 
Ihe government may prevent others from carrying out Ihe law to the fullest, private 
citizens may bring lawsuits nol lo protect narrow personal interests but rather broad 
public ones. Citizens acting in tills manner have sometimes been referred lo as 
"private attorneys general." and Ihe public interest litigation they have engaged in In 
such areas as civil rights, consumer protection, environmental protection, has added 
greatly to compliance with Ihe law.

As In other areas of citizen action, (he purpose is nol to oust Ihe government from 
jurisdk iion, but rather to encourage government assumption of ils duties Moreover, it 
should be noted that citizen action is limited lo civil action and plays n o  direct part in 
criminal prosecution. Great care is taken in Seclion 23 lo assume that citizen action will 
not Interfere wilh. but will rather enhance public enforcement activities Thus, citizen 
action can only be brouyht If Ihe Elhics Commission Iras failed lo respond lo a request 
to take action, or having responded lo Ihe request, has failed to proceed promptly 
Once Ihe Commission has begun ils own civil suit, no citizen action may be brought, 
unless Ihe C om mission's action Is dismissed witlrout prejudice. Tire kind of actkm Ihe 
citizen may bring is like the C om m ission's authorized actions—either for injunctive or 
for civil penalties The purpose of lire seclion Is lo give private citizens Ihe opportunity 
of closely reviewing government action or Inaction, without objectionable Interference 
in the government's primary sphere. In Ihe case of this model slale elhics law. il is 
expected that in most Instances the law would work to stimulate the Commission to 
take enforcement steps on ils own.

S e c t i o n  2 4 . C iv il A c t io n ; G e n e r a lly .

(a ) In any civil action brought un d er S e ctio n  22 o r  23 o f Ibis Acl:
(i) T h e  court m ay aw ard court c o sts  and reason ab le a tto rn e y 's fees to Ihe 

prevailing party;
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(ii) T h e  court in determ ining Ihe a m o u n t o f  civil liability u n d er su b se ctio n s
(c ) and (d ) o f Se clion  22 m ay  lake into account Ihe se rio u sn e ss o f llie 
violation a n d  the degree o f culpability o f  Ihe defend ant;

(Iii) T h e  c o u rl. o n  m otion  o f any party, m ay  require Ihe defendant o r  a 
private plaintiff at any stage o f Ihe proceed ings lo  p o st a b o n d  in a 
reason ab le a m ou n t sufficient to  a ssu re  paym ent o f c o sts a n d  atto rn e y 's 
fe e s.

(b ) N o  aclion shall b e filed u n d er S e c tio n s 22 and  23 m o re  lhan Ihree 
years after Ihe occurren ce o f Ihe violation com plained o f.

C om m entary

Section 24(a) and (b). The provisions of tills section are applicable lo all civil 
actions brought under this law. whelher by Ihe Commission under Seclion 22. or as a 
citizen aclion under Section 23. In all such civil actions. Ihe court may award court 
costs and allomeys fees to Ihe winning party, and it may also requite Ihe posting of 
bond by defendants and by cilizen plaintiff, lo secure Ihe payment of costs and 
attorneys fees. This Is a device lo discourage frivolous lawsuits. In addition. Ihe seclion 
sets forth the considerations the court may take into account in setting Ihe amount of 
Ihe civil penally.

A three-year statute of limitations on civil actions, which parallels Ihe statute for 
criminal prosecution Is Seclion 21( c) ,  Is provided for.

(c ) T h e  court may d ism iss an aclion u n d er Seclion  22 o r  23 without 
prejudice to any other aclion fo r failure o f Ihe plaintiff to proceed diligently 
and In g o o d  failh. T h e  aclion m ay  b e s o  dism issed o n  m otion  o f the 
C o m m issio n  o r  any other plaintiff w h o  in te n d s lo  bring a n  aclion based o n  (lie 
sa m e  violation.

C om m e n ta ry

Section 24(c). The subsection authorizes the court lo dismiss a civil action, 
whelher brought by Ihe Commission or by a private citizen, for failure lo proceed 
diligently and In good failh. The subsection meets several needs. Il prevents an aclion 
from being dragged out unnecessarily Such protracted delay, whkh reflects a failure 
lo pursue Ihe mailer dlligenlly, gives evidence of lack of good failh. Delays In litigation 
have Ihe result of damaging Ihe defendant's reputation, and. where a particular 
business contract or activity has been suspended, il may damage olher. tangible. 
Interests as well. Delay Inlended lo deleal the full pursuit of Ihe mailer may be deall 
with by dismissing Ihe action "wilhoul preju dke," whkh has Ihe rcsuli of allowing 
som e olher party—most probably a private citizen plaintiff—to start a new lawsuit and 
cany Ihe mailer to a completion, so  long as the three-year statute of limitations has not 
run out al Ihe lime Ihe new action is commenced.

(d ) Any civil penalties Im p osed  under S e ctio n  22 o r  23 shall be paid info 

the general fund o f llie slate.

C om m e n tary

Section 24 (rlj. Civil penalties, whelher collected In a civil action brought by Ihe 
Commission or by a private citizen, must be paid inlo Ihe general fund of Ihe slale 
This also demonstrates Ihe publk inleresl nature of citizen actions, because the plaintiff 
does not derive any personal benefil from llie successful outcome o f Ihe suit

(e ) T h e  co m m e n ce m e n t o r  co n clu sio n  o f a crim inal p ro se cu tion  for 
violations shall not bar a  civil aclion u n d er S e c lio n  22 o r  2 3 . n o r shall a civil 
action be a bar to crim inal prosecution for violation o f this Acl.

C om m entary

Seclion 24 (e ). The subsection expressly provides lhal civil and criminal proceed­
ings and sanctions are nol mulualy exclusive. The purpose ol a criminal prosecution Is 
lo prove a criminal violation beyond a reasonable doubt, and lo impose a criminal 
penally lhat will, because of ils punitive nature, e/.ert a deterrent effect The civil 
sanction Is based on a civil proceeding lhal does nol Impose lire sligma ot criminality 
on Ihe violator A civil violation may. therefore, be proved by a lair preponderance ol 
Ihe evidence. While Ihe civil sanction may be economkally onetou * '.t is nonetheless 
not Inlended lo l>e punitive, but ralber compensatory and n-stiluHonal in * .o p e , in lhal 
it Is designed to have Ihe violator pay back to Ibe public the economic cost o f hts 
violation. In view of Ihe different modes of proof. Ihe different procedural require­
ments and Ihe different measures for. and purposes o f, the sanctions imposed. Ihe two 
procedures may stand separately, and no question of double jeopardy arises 1  he 
existence of two possible procedures lo deal with violation allows the Commission a 
wide range of chokes of civil and criminal sanctions, depending on Ibe nature ol Ihe 
violation and Ihe nature ol Ihe available evklence. The constitutionality ol civil and 
criminal sanctions lor violation growing out ol Ihe same sel of circumstances has been 
upheld by the U S  Supreme Court.

The distinction between criminal prosecution and civil penalty action was drawn 
authoritatively In Kennedy v. MendotaMartlnes. 372 U S . 144. 83 S  Ct. 854. 9 L Ed 
2d 644 (1963). Tbe distinction has been applied In numerous cases wliere both 
criminal and civil sanctions were available, e g .  United States v . Ashland Oil & Transp Co.. 364 F Supp 349 (W D Ky. 1973); United States v. General Motors Corp . 403 
F.Sup p 1 1 51  (D Conn 1975).

S e c t i o n  2 5 . V i o l a t i o n * ; E m p l o y m e n t  D i s c i p l i n e .
Any slale em p loy ee w h o  violates a provision  o f the law Is subject to 

discipline. Including d ism issal, by his agency , co n siste n t wilh any applkable 
civil service o r olh er p erson nel law s, regulations a n d  p ro ced u res.



C om m entary

Section 25. This seclion adds anolher sanction lo Ihe anay lhal may be Imposed 
for viola Hon ol ihe law. A violation of Ihis Acl Is clearly a breach ol employmenl 
discipline in Ihe case ol slale employees a.«d may be treated accordingly.
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Seclion 26. Severability.

If a part o f  Ihis Acl is  Invalid, all valid parts lhat are severable from  Ihff 
Invalid part rem ain in effect. If a part o f Ihis Acl Is Invalid in o n e  o r  m o re  o f ils 
applications, Ihe part rem ains In effecl In all valid applications lhal are 
severable fro m  Ihe invalid applications.

Section 27. Effective Date.

T h is  law shall b e co m e  effective o n ------------
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I

P E r i N I T I Q N g

( 1 ) "Amount" means a ca tego ry  o f  v a lu e , ra th e r  than an exac t 
d o l la r  f ig u re , as fo l lo w s : g re a te r  than $ 1 , 0 0 0  but no t 
more than $ 2 ,5 0 0 ; g re a te r  than $2 ,500 but n o t more than 
$ 5 ,0 0 0 ; g re a te r  than $ 5 ,000  but no t more than  $ 1 0 ,0 0 0 ; 
g re a te r  than $10 ,000  bu t n o t more than $ 2 5 ,0 0 0 ; g re a te r  
than $25 ,000 bu t no t more than $50 ,0 00 ; g re a te r  than 
$50 ,000  but no t more than $100 ,0 00 ; g re a te r  than $ 1 0 0 ,0 0 0 .

(2 ) "Anything o f  v a lu e " means anyth ing which i s  n o t de m inim is
in  v a lu e . "Anything o f  v a lu e "  s h a l l  not in c lu d e  a law fu l
p o l i t i c a l  c o n t r ib u t io n  made in  accordance w ith  [ c i t e  
a p p rop ria te  s ta te  la w ] .

(3 ) "Business" means any c o rp o ra t io n , p a rtn e rsh ip , s o le
p ro p r ie to rs h ip , f i rm , e n te rp r is e , fra n c h is e , a s s o c ia t io n , 
o rg a n iz a t io n , se lf-em p lo y ed  in d iv id u a l, h o ld in g  company, 
jo in t - s t o c k  company, re c e iv e rs h ip , o r  t r u s t ,  whether o r  not 
organ ized  f o r  p r o f i t .

(4 ) "Business w ith which one i s  a sso c ia ted " means any bu s in ess ,
in c lu d in g  se lf-em p loym en t, in  which the re p o r t in g  person o r 
a member o f  h is /h e r  immediate fam ily  is  a g en e ra l p a r tn e r , 
p ro p r ie to r , o f f i c e r  o r  o th e r employee, o r  se rve s  as a 
d i r e c t o r ,  t ru s te e  o r  in  any s im i la r  m anageria l c ap a c ity .



■Candidate f o r  p u b lic  o f f i c e " means any in d iv id u a l who 
seeks nom ination o r  e le c t io n  to  p u b lic  o f f i c e ,  as d e fin ed  
by th is  c h ap te r. Fo r the  purposes o f  t h i s  chap te r, an 
in d iv id u a l s h a l l  be deemed to  be seeking nom ination o r 
e le c t io n  t o  p u b lic  o f f i c e  i f  he/she has:

(5 .1 )  re c e iv ed  a p o l i t i c a l  c o n t r ib u t io n  o r  made an 
expend itu re , o r  has g iven h is /h e r  consent f o r  any o th e r 
person o r  committee t o  rece iv e  a p o l i t i c a l  c o n tr ib u tio n  
o r  make an expend itu re , f o r  the  purpose o f  in f lu e n c in g  
h is /h e r  nom ination o r  e le c t io n  to  such o f f i c e ,  whether 
o r  not th e  s p e c i f ic  p u b lic  o f f i c e  f o r  which he/she w i l l  
seek nom ination o r  e le c t io n  i s  known a t  the time the 
p o l i t i c a l  c o n t r ib u t io n  i s  rece ived  o r  th e  expend itu re is  
made; o r

(5 .2 )  taken  the a c t io n  necessary under the laws o f  the  
s ta te  to  q u a li fy  h im /h e rs e lf f o r  nom ination o r  e le c t io n  
to  such o f f i c e .

■Commission" means the S ta te  E th ics Commission as 
e s ta b lish e d  in  se c tio n  (1 ) o f  chap te r ( I I )  o f  t h is  a c t .

" Compensation" means any money, th ing  o f  v a lu e  o r  economic 
b e n e f i t  c o n fe rre d  on o r  rece ived  by any person  in  re tu rn  
f o r  s e rv ic e s  rendered o r  to  be rendered p e rs o n a lly  o r  by 
ano th e r.



" Com petitive b id d in g 11 means a l l  b idding g iven  and tendered 
to  a s ta te , county o r  m un ic ipa l agency in  response to  an 
open s o l i c i t a t i o n  o f  b id s  from  the g ene ra l p u b lic  by p u b lic  
announcement o r  p u b lic  a d v e r t is in g , where th e  c o n tra c t i s  
awarded to  the  low est re sp o n s ib le  b id d e r.

"E gu itv " means any s to c k  o r  s im i la r  ownership in  a 
business .

" F in an c ia l in t e r e s t " means:

( 1 0 . 1 ) any in t e r e s t  as a r e s u lt  o f  which th e  owner o r  
member o f  h is /h e r  immediate fam ily  c u r re n t ly  re c e iv e s  o r  
i s  e n t i t le d  t o  re c e iv e  in  th e  fu tu re  more than $ 1 , 0 0 0  

p e r year?

( 1 0 . 2 ) any in t e r e s t  rep re sen tin g  more than one percen t 
ownership o r any percentage o f  ownership which 
rep re sen ts  a f a i r  m arket v a lu e  o f  $1 0 , 0 0 0  o r  more o f  a 
c o rp o ra t io n , p a r tn e rs h ip , s o le  p ro p r ie to r s h ip , f i rm , 
e n te rp r is e , f ra n c h is e , o rg a n iz a t io n , h o ld in g  company, 
jo i n t  s to ck  company, re c e iv e rs h ip , o r  t r u s t ;

(1 0 .3 ) any in t e r e s t  denoted by a p e rson 's  p o s i t io n  as 
c o rp o ra te  o f f i c e r  o r  member o f  the board o f  d i r e c to r s  o r  
o th e r govern ing  board p o s i t io n  in  a b u s in e ss ;



(1 0 .4 )  any in te re s t  r e s u lt in g  from  a p o s it io n  as d eb to r , 
c r e d i t o r  o r  guaran to r o f  an o the r person  o r  business in  
the  amount o f  $5 ,000 o r  more?

(1 0 .5 )  any in te re s t  r e s u lt in g  from  r e a l  p rop e rty  which 
i s  an e q u ita b le  o r  le g a l ownership w ith  a market v a lu e  
o f  $ 5 ,0 0 0  o r  more?

( 1 0 . 6 ) p rov id ed , however, th a t  f in a n c ia l in t e r e s t  s h a l l  
n o t in c lu d e :

( 1 0 . 6 . 1 ) th e  au th o rized  compensation p a id  to  
an o f f i c i a l  o r  employee f o r  h is  law fu l 
d ischarge o f  d u t ie s ;

( 1 0 . 6 . 2 ) any economic b e n e f i t  p rov ided 
e q u a lly  to  a l l  re s id e n ts  o f  th e  s t a te .

(11 ) "G i f t " means any payment, en te rta inm en t, s u b sc r ip t io n , 
fo rb e a ran c e , se rv ic e s  o r  anyth ing o f  v a lu e , rende ring  o r  
d ep o s it o f  money, which i s  t ra n s fe r re d  to  a done*?, d i r e c t ly  
o r  in  t r u s t  f o r  h is /h e r  b e n e f i t  o r  by any o th e r means. 
"G i f t "  s h a l l  n o t inc lude a p o l i t i c a l  c o n t r ib u t io n  o the rw ise  
rep o rted  as requ ired  by law , a com m erc ia lly  reasonab le  lo an  
made in  the o rd in a ry  cou rse o f  b u s in e ss , o r  a g i f t  rece ived  
from  immediate fam ily .



" H ig h - I e v e l - Q lX lg i f l l"  means

( 1 2 . 1 ) th e  members o f  both chambers o f  th e  s ta te  
le g i s la t u r e ;

( 1 2 . 2 ) the g ove rn o r, lie u te n a n t gove rn o r and the 
execu tive  c o u n c il ( a l l  s e c re ta r ie s  o f  e xe cu tiv e  o f f i c e ,  
e .g . th e  c a b in e t )?

(1 2 .3 )  any o th e r person ho ld ing  a p o s i t io n  f o r  which one 
i s  nominated a t  a s ta te  p rim ary o r  chosen a t  a s ta te  
e le c t io n ?

(1 2 .4 )  the  execu tive  o r  a d m in is t ra t iv e  head o r  heads o f  
a s ta te  agency;

(1 2 .5 )  the head o f  each d iv is io n , bureau , o r  o th e r m ajo r 
a d m in is t ra t iv e  u n it  w ith in  such s ta te  agency and persons 
e x e rc is in g  s im i la r  a u th o rity ?

( 1 2 . 6 ) any person  whose s a la ry  equa ls o r  exceeds th a t  o f  
a s ta te  employee c la s s i f i e d  in  s ta te  s ta tu te  [c i t e  
a p p ro p r ia te  s ta te  law ] and who re p o r t s  d i r e c t ly  to  sa id  
execu tive  o r  a d m in is tra t iv e  head; and

(1 2 .7 )  any o th e r persons occupying p o s i t io n s  in v o lv in g  a 
s u b s ta n t ia l and m a te r ia l e x e rc ise  o f  a d m in is t ra t iv e



d is c re t io n  in  the fo rm u la t io n  o f  p u b lic  p o lic y , 
e xpend itu re  o f  p u b lic  funds , enforcement o f  la v s  and 
ru le s  o f  the s ta te  o r  th e  execu tion  o f  o th e r p u b lic  
t r u s t s ,  in c lud ing  appoin tees to  boards and commissions, 
so determ ined by a m a jo r it y  o f  the  e th ic s  commission.

" Immediate Fam ily" means: a spouse and any dependent
c h ild re n  as w e ll as a person  who i s  r e la t e d  t o  an o f f i c i a l  
o r  employee as any o f  th e  fo l lo w in g , whether by b lood  o r  
ad op tion :

♦parent?
♦child;
♦brother, s i s t e r ;
♦grandparent?
♦^rrandchild;
♦ father-in -law , m o th e r-in - law ;
♦ brother-in -law , s is t e r - in - la w ?
♦ son-in-law, d au g h te r- in - law ;
♦ stepfather, stepmother?
♦stepson, stepdaugh te r;
♦ stepbrother, s te p s is te r?
♦half b ro th e r , h a l f  s i s t e r .

" Income" means income from  whatever source d e riv ed , whether 
in  th e  form  o f  a fe e , s a la r y ,  a llow ance , fo rb ea ran ce , 
fo rg iv e n e s s , in t e r e s t ,  d iv id end , r o y a lt y ,  r e n t , c a p i t a l



ga in , o r  any o th e r form  o f  recompense o r  any combination 
th e re o f .

(1 5 ) "L e g is la t iv e  agen t" means any person who f o r  compensation
o r  reward does any a c t to  promote, oppose, o r  in flu en ce
le g i s la t i o n ,  o r  to  promote, oppose o r  in f lu e n c e  the 
d ec is io n  o f  any member o f  the  execu tive  an d /o r le g is la t iv e  
branch where such d e c is io n  concerns le g i s la t i o n  o r  the 
adop tion , d e fe a t , o r  postponement o f  a s tand a rd , r a te , o r  
r u le  o f  re g u la t io n  pursuant th e re to . The term  s h a l l  
in c lude  persons who, in  the course o f  t h e i r  employment, 
attempt to  promote, oppose o r  in f lu e n c e  le g i s la t i o n  o r  the 
g o ve rn o r's  app rova l o r  v e to  th e re o f ,  whether o r  no t any 
compensation in  a d d it io n  to  the s a la r y  f o r  such employment 
i s  rece ived  f o r  such s e rv ic e s .

(16 ) "O f f i c i a l  a c t " means any d e c is io n  o r  a c t io n  in  a p a r t ic u la r
m atte r o r  in  the d ra f t in g  o f ,  v o tin g  on, o r  enactment o f
le g i s la t i o n .

(17 ) "O f f i c i a l  r e s p o n s ib i l i t y " means the a d m in is t ra t iv e  o r
ope ra ting  a u th o r i ty , whether in te rm ed ia te  o r  f i n a l ,  and 
e ith e r  e x e rc is a b le  a lon e  o r  w ith  o th e rs , and whether 
p e rs on a l, o r  th rough sub o rd in a te s , to  approve , d isapprove 
o r  o therw ise  d i r e c t  agency a c t io n .



"P a r t ic ip a t e " means p a r t ic ip a te  in  agency a c t io n  o r  in  a 
p a r t ic u la r  m atte r p e rs o n a lly  and s u b s ta n t ia l ly  as a s ta te  
employee o r  s ta te  o f f i c i a l  through app ro va l, d is a p p ro v a l, 
d e c is io n , recommendation, th e  rendering  o f  ad v ice , 
in v e s t ig a t io n  o r  o th e rw ise .

" P a r t ic u la r  m a tte r" means any ju d i c i a l  o r  o th e r p roceed ing , 
a p p lic a t io n , subm ission , request f o r  a ru lin g  o r  o th e r 
d e te rm in a tion , d e c is io n , a p p ro va l, d is a p p ro v a l, c o n tra c t , 
c la im , c on tro v e rs y , charge , accusa tion , a r r e s t ,  
recommendation, f in d in g , rende ring  o f  adv ice , o r  
in v e s t ig a t io n , in c lu d in g  th e  d ra f t in g  o f  and v o t in g  on 
s p e c ia l le g i s la t i o n ,  but exc lud ing  d ra ft in g  o f  and v o tin g  
on g en e ra l le g i s la t io n  by th e  s ta te  le g is la t u r e .

(1 9 .1 ) For the purposes o f  t h is  d e f in i t i o n ,  s p e c ia l 
le g i s la t io n  s h a l l  be understood to  mean any le g i s la t io n  
which i s  d ire c te d  a t  a s p e c i f ic  s i tu a t io n , in d iv id u a l, 
o r  e n t i t y  as d is t in c t  from  gene ra l le g i s la t io n  which i s  
d ire c te d  a t  an e n t i r e  group , c la s s  o r  segment o f  the  
s ta te  c i t i z e n r y .

" Pe rson " means a business , in d iv id u a l, c o rp o ra t io n , un ion , 
a s s o c ia t io n , f i rm , p a rtn e rsh ip , committee, o r  o th e r 
o rg a n iz a t io n  o r  group o f  p e rson s .



" P o l i t i c a l  c o n t r ib u t io n " means a c o n tr ib u tio n  o f  money o r  
anyth ing o f  v a lu e , in c lu d in g  in -k in d  t r a n s fe r s ,  t o  an 
in d iv id u a l,  cand idate , p o l i t i c a l  committee, o r  person 
ac tin g  on b e h a lf  o f  an in d iv id u a l, cand idate o r  p o l i t i c a l  
committee, f o r  the purpose o f  in f lu e n c in g  the  nom ination o r  
e le c t io n  o f  s a id  in d iv id u a l o r  cand ida te , o r  f o r  the 
purpose c f  promoting o r  opposing a c h a r te r  change, 
referendum  question , c o n s t i tu t io n a l amendment, o r  o th e r 
question  subm itted to  the v o te rs , and s h a l l  in c lude  any:

( 2 1 . 1 ) g i f t ,  s u b sc r ip t io n , lo a n , advance, d ep os it o f  
money, o r  th in g  o f  v a lu e , except a lo an  o r  money to  a 
cand ida te  by a n a t io n a l o r  s ta te  bank made in  accordance 
w ith th e  a p p lic a b le  banking laws and re g u la t io n s  and in  
the o rd in a ry  course o f  bu s in ess ;

( 2 1 . 2 ) t r a n s fe r  o f  money o r  anything o f  v a lu e  between 
p o l i t i c a l  committees;

(2 1 .3 ) payment, by any person o th e r than a cand idate o r  
p o l i t i c a l  committee, o r  compensation f o r  the p e rson a l 
s e rv ic e s  o f  another person rendered to  such candidate o r 
committee;

(2 1 .4 ) purchase from an in d iv id u a l, cand idate o r  
p o l i t i c a l  committee, o r  person  ac tin g  on b e h a lf o f  an



in d iv id u a l, cand ida te  o r  p o l i t i c a l  comm ittee, whether 
through the dev ice  o f  t ic k e t s ,  ad ve rtisem en ts , o r  
o the rw ise , f o r  fund ra is in g  a c t i v i t i e s ,  in c lu d in g  
te s t im o n ia ls , h e ld  on b e h a lf o f  sa id  in d iv id u a l,  
candidate o r  p o l i t i c a l  committee, t o  th e  e x te n t th a t  the 
purchase p r ic e  exceeds th e  a c tu a l c o s t o f  th e  goods s o ld  
o r  s e rv ic e s  rende red ;

(2 1 .5 ) d iscoun t o r  reb a te  not a v a i la b le  t o  o th e r  
cand idates f o r  th e  same o f f i c e  and to  th e  g e n e ra l 
p u b lic ; and

( 2 1 . 6 ) fo rg iv e n e s s  o f  indebtedness o r  payment o f  
indebtedness by ano the r person .

"Reporting  pe rson 11 means any person re q u ire d  t o  f i l e  a 
statement o f  f i n a n c i a l . in t e r e s t  pursuant t o  th e  p ro v is io n s  
o f  se c tion  (1 ) o f  ch ap te r (V) o f  t h is  a c t .

" S ta te  agency" means any department o f  a s t a t e  government, 
in c lud ing  the e x e cu tiv e , le g i s la t iv e  and a l l  c o u n c ils  
th e re o f and th e reunde r, and any department, d iv is io n ,  
board , bureau , commission, c ou n c il, in s t ru m e n ta li ty  o r  
agency, o r  o th e r independent s ta te  a u th o r i ty , d i s t r i c t ,  
commission, in s t ru m e n ta li ty  o r agency which i s  p r im a r i ly  
funded by o r  th rough s ta te  a u th o r ity .



"S ta te  employee" means any person perfo rm ing s e rv ic e s  f o r  
o r  h o ld ing  o f f i c e ,  p o s i t io n , employment, o r  membership in  a 
s ta te  agency o r  o th e r independent s ta te  a u th o r i ty , 
d i s t r i c t ,  commission, in s t ru m e n ta li ty  o r  agency which i s  
p r im a r i ly  funded by o r  th rough s ta te  a u th o r ity  whether by 
c on tra c t o f  h i r e  o r  engagement, whether se rv ing  w ith  o r  
w ithou t compensation, on a f u l l ,  re g u la r , p a rt - t im e , 
in te rm it te n t  o r  c o n su lta n t b a s is .

"S ta te  o f f i c i a l " means any person h o ld ing  o f f i c e  f o r  which 
one i s  nominated a t  a s ta te  p rim ary o r  chosen a t  a s ta te  
e le c t io n  and any person  appoin ted to  o f f i c e  in  a s ta te  
agency o r  o th e r independent s ta te  a u th o r i ty , d i s t r i c t ,  
commission, in s t ru m e n ta li ty  o r  agency which i s  p r im a r i ly  
funded by o r  through s t a te  a u th o r i ty , in c lu d in g  members o f  
the  s ta te  le g is la t u r e  and execu tive  coun c il (c a b in e t ) .



- 1 3 -

I I
STATE ETHICS COMMISSION 

(1 ) E stab lishm en t o f  the  S ta te  E th ic s  Commission

(1 .1 )  The s t a te  e th ic s  commission s h a l l  c o n s is t  o f  seven 
members. No more than fo u r  o f  the  members s h a l l  be o f  the 
same p o l i t i c a l  p a r ty . O f the seven members and w ith  
consent o f  th e  Senate , f i v e  s h a l l  be appoin ted by the 
Governor, one by the  S ta te  S e c re ta ry  and one by the  
A tto rney G en e ra l. No member o r  employee o f  the  commission 
s h a l l :

( 1 . 1 . 1 ) h o ld  o r  be a cand idate f o r  any o th e r p u b lic  
o f f i c e  w h ile  a member o r  employee o f  th e  commission o r 
f o r  one y e a r t h e r e a f t e r ;

( 1 . 1 . 2 ) h o ld  o f f i c e  in  any p o l i t i c a l  p a rty  o r  p o l i t i c a l  
committee;

i

( 1 .1 .3 )  p a r t ic ip a t e  in  o r  c on tr ib u te  t o  th e  p o l i t i c a l  
campaign o f  any cand idate  f o r  s ta te  p u b lic  o f f i c e ;

( 1 .1 .4 )  be an employee o f  o r  be d i r e c t ly  re sp on s ib le  to  
h is /h e r  appo in ting  a u th o r i ty .



( 1 .2 )  Commission members s h a l l  be appointed t o  f iv e - y e a r  
staggered  te rm s. The term s o f  the i n i t i a l  th re e  o f  the 
f i v e  members appointed by the  Governor s h a l l  e x p ire  a f t e r  
two y e a rs . The terms o f  the  i n i t i a l  two members remaining 
appoin ted by the Governor s h a l l  e xp ire  a f t e r  th re e  y e a rs . 
The term  o f  the i n i t i a l  member appointed by th e  A tto rney 
G enera l s h a l l  e xp ire  a f t e r  fo u r  y e a rs . The term  o f  the 
i n i t i a l  member appoin ted by the  S ec re ta ry  o f  S ta te  s h a l l  
e x p ire  a f t e r  f i v e  y e a rs . No member s h a l l  se rv e  on the 
commission more than ten  consecu tive yea rs  n o r be appointed 
f o r  more than two f u l l  te rm s.

(1 .3 )  Each member s h a l l  h o ld  o f f i c e  from th e  da te  o f  
h is /h e r  appointment u n t i l  the  end o f  the term  f o r  which 
he/she was appoin ted o r  u n t i l  h is /h e r  successo r q u a li f i e s  
f o r  o f f i c e .  Any vacancy occu rrin g  on the commission s h a l l  
be f i l l e d  w ith in  90 days by the o r ig in a l appo in ting  
a u th o r i ty .

( 1 .4 )  Members o f  the commission may be removed by the 
Governor f o r  good cause, in c lu d in g  s u b s ta n t ia l n eg le c t o f  
du ty , i n a b i l i t y  to  d ischa rg e  the powers and d u t ie s  o f  
o f f i c e ,  v io la t io n  o f  s e c t io n  ( 1 . 1 ) o f  t h is  chap te r ( I ) ,  
g ro ss  misconduct o r  c o n v ic t io n  o f  a fe lo n y .

(1 .5 )  At i t s  f i r s t  m eeting , the  commission s h a l l  e le c t  a 
c h a ir .  The c h a ir  s h a l l  se rve  as such u n t i l  th e  end o f



h is /h e r  term  as a commission member. The c h a ir  s h a l l  ■ 
appo in t, w ith  app rova l o f  the m a jo r ity  o f  the  f u l l  
commission, a v ic e -c h a i r ,  and an execu tive  d i r e c t o r .  The 
v ic e -c h a i r  s h a l l  a c t as chairman in  the absence o f  the 
c h a ir  o r  in  th e  event o f  a vacancy o f  th a t  p o s i t io n . The 
execu tiv e  d i r e c t o r  s h a l l  be re sp on s ib le  f o r  the 
a d m in is t ra t iv e  o p e ra tio n  o f  the commission and s h a l l  
pe rfo rm  such o th e r  ta sk s  as the  commission s h a l l  determ ine. 
The execu tiv e  d i r e c t o r  s h a l l  appoin t and d ischarge 
employees, in c lu d in g  a g ene ra l c oun se l, c on s is te n t w ith 
a p p lic a b le  c i v i l  s e rv ic e  law s, and s h a l l  f i x  the 
compensation o f  employees and p re sc rib e  t h e i r  d u t ie s . The 
g en e ra l counse l s h a l l  be the c h ie f le g a l o f f i c e r  o f  the 
commission and s h a l l  adv ise  the commission on a l l  le g a l 
m atte rs  and, on the  in s t ru c t io n s  o f  the  commission, may 
commence c i v i l  o r  c rim in a l ac tion s as may be ap p ro p ria te .

(1 .6 )  The commission may employ the s e rv ic e s  o f  such 
te c h n ic a l, p ro fe s s io n a l and c le r i c a l  s e rv ic e s  expe rts  and 
c on su lta n ts  as a re  necessary to  c a rry  ou t i t s  d u t ie s . The 
commission may a ls o :

( 1 . 6 . 1 ) c o n tra c t f o r  se rv ic e s  which cannot be
s a t i s f a c t o r i ly  performed by i t s  employees?



( 1 .6 .2 )  requ est th e  A tto rney G enera l t o  p rov id e  le g a l 
advice and re p re s e n ta t io n  w ithou t charge t o  the 
commission, and th e  A tto rney  G enera l s h a l l  comply w ith 
the req u e s t . The commission may a ls o  employ 
a d d it io n a l le g a l c ou n se l; and

(1 .6 .3 )  req u est a p p ro p ria te  agencies o f  s ta te  
government ( e .g . th e  commissioner o f  p u b lic  s a fe ty , 
the s ta te  a u d ito r , th e  c om p tro lle r , and the d i r e c to r  
o f  the o f f i c e  o f  campaign and p o l i t i c a l  fin an ce ) to  
p rov ide  such p ro fe s s io n a l a ss is tan c e  as i t  may re q u ire  
in  the d ischarge  o f  i t s  d u t ie s .

(1 .7 )  The commission s h a l l  meet a t  le a s t  once each month. 
F iw s members o f  the  commission s h a l l  c o n s t itu te  a quorum 
and the vo te  o f  a m a jo r it y  o f  the  members p re sen t i s  
requ ired  f o r  any a c t io n  o r  recommendation o f  th e  
commission. The c h a ir  o r  any fo u r  members o f  the 
commission may c a l l  a meeting a t any time p rov ided  th a t 
advance w rit te n  n o tic e  i s  m ailed to  each member and p u b lic  
n o tic e  i s  made 72 hou rs p r i o r  to  such meeting.

(1 .8 )  Members o f  the commission s h a l l  be compensated f o r  
work performed f o r  th e  commission a t  a r a t e  o f  ____
and s h a l l  be reimbursed f o r  t h e i r  reasonab le  and necessary 
expenses.



( 1 .9 )  The commission s h a l l  a n n u a lly  re p o r t  to  the s ta te  
le g is la t u r e  and the Governor concern ing th e  ac tion s  i t  has 
taken , the names and s a la r i e s  and d u tie s  o f  a l l  in d iv id u a ls  
in  i t s  employ, and the money i t  has d isbu rsed , and s h a l l  
make such fu r th e r  re p o r ts  on m atte rs w ith in  i t s  
ju r i s d ic t i o n  as necessa ry .

D u ties and Powers o f  th e  S ta te  E th ic s  Commission 

The commission s h a l l :

( 2 . 1 ) p re s c r ib e  and p ub lish  r u le s  and re g u la t io n s  t o  c a r ry  
ou t the purposes o f  t h is  c h ap te r, in c lu d ing  ru le s  govern ing 
th e  conduct o f  proceedings he reunde r;

( 2 . 2 ) p repa re  and p u b lish , a f t e r  g iv in g  the  p u b lic  an 
op p o rtu n ity  to  comment, form s f o r  the  statem ents and 
re p o r ts  req u ired  to  be f i l e d  by t h is  chap te r and make such 
forms a v a i la b le  to  any and a l l  persons req u ired  to  f i l e  
statem ents and re p o rts  pu rsuant t o  se c tion  ( 1 ) o f  
chap te r (V ) ;

( 2 .3 )  p repa re  and p ub lish  un ifo rm  methods o f  accounting ard 
re p o rt in g  to  be used by persons requ ired  t o  f i l e  statem ents 
and f in a n c ia l d is c lo su re  re p o r ts  as requ ired  by se c t io n  ( 2 ) 
o f  chap te r (V ) ;



(2 .4 )  make statem ents and re p o r ts  f i l e d  w ith  the  commission 
a v a i la b le  f o r  p u b lic  in sp e c tio n  and copying during  re g u la r  
o f f i c e  hou rs upon the requ est o f  any in d iv id u a l f r e e  o f  
charge o r  a t  a charge n o t t o  exceed the a c tu a l m a te r ia l 
c o s ts  in cu rred  in  rep roducing  sa id  sta tem ents and re p o r ts ;

(2 .5 )  compile and m ain ta in  a computerized index o f  a l l  
re p o rts  and statem ents f i l e d  w ith th e  commission to  
f a c i l i t a t e  p u b lic  access to  such re p o r ts  and sta tem ents ;

( 2 . 6 ) p repa re  and p u b lish  re g u la r  summaries o f  statements 
and re p o r ts  f i l e d  w ith  th e  commission;

(2 .7 )  rev iew  a l l  sta tem ents o f  f in a n c ia l in t e r e s t s  f i le d  
w ith the commission in  o rd e r t o  a s c e r ta in  whether any 
re p o rt in g  person has f a i le d  to  f i l e  such a statem ent o r  has 
f i le d  a d e f ic ie n t  sta tem ent, based on th e  fo llow in g  
p rocedure :

( 2 .7 .1 )  random review  o f  ten  pe rcen t o f  a l l  sta tem ents ;

r * .7 .2 )  w ith in  60 days, review  o f  the  members o f  both 
chambers o f  th e  S ta te  L e g is la tu re ; th e  Governor, 
L ieu tenan t Governor and th e  Execu tive C ounc il ( a l l  
s e c re ta r ie s  o f  execu tive  o f f i c e ,  e .g . the  c a b in e t ) ; any 
o th e r person h o ld in g  a p o s it io n  f o r  which one is



nominated a t  a s ta te  p rim ary  o r  chosen a t  a  s ta te  
e le c t io n ;  the execu tive  o r  a d m in is tra t iv e  head o r  heads 
o f  a s ta te  agency; any person  whose s a la r y  equa ls o r
exceeds th a t  o f  a s ta te  employee c la s s i f i e d  in  ____  o f
s ta tu te  ____  and who re p o r t s  d i r e c t ly  t o  s a id  execu tive
o r  a d m in is t ra t iv e  head.

(2 .8 )  I f ,  upon a u d it in g , i t  i s  found th a t  a re p o r t in g  
person  has f a i le d  to  f i l e  a statement o f  f in a n c ia l 
in t e r e s t ,  o r  i f  i t  i s  found th a t  any such statem ent f i l e d  
w ith  the commission f a i l s  t o  conform w ith th e  requ irem ents 
o f  s e c t io n s  (2 ) o f  ch ap te r (V ) , then the commission s h a l l ,  
in  w r it in g , n o t i f y  the  d e lin qu en t o f  f a i lu r e  t o  comply and 
o f ;

( 2 . 8 . 1 ) n e ce ss ity  t o  comply w ith in  fo u rte en  days o r  face  
c r im in a l and /o r c i v i l  p e n a lty ;

( 2 . 8 . 2 ) c r im in a l p e n a lt ie s  f o r  any in te n t io n a l o r  
w i l l in g  f a i lu r e  to  comply, f a l s i f i c a t i o n  o f  con ten t, o r  
f i c t i t i o u s  response ;

( 2 .9 )  p re se rv e  a l l  sta tem ents and re p o r ts  f i l e d  w ith  the 
commission f c r  a p e rio d  o f  ____  y e a rs ;

( 2 . 1 0 ) in  a t im e ly  fa sh io n  upon request from  a person who 
i s  o r  may be su b je c t to  the  p ro v is io n s  o f  t h i s  chap te r and



chap te rs ( I I I ) , ( I V ) , (V) and (V I ) , rende r ad v iso ry  
op in ions on th e  requ irem ents o f  sa id  ch ap te rs . An op in ion  
rendered by th e  commission, u n t i l  and u n le s s  amended o r  
revoked , s h a l l  be a de fense in  a c r im in a l a c t io n  brought 
under t h i s  and any o th e r chap ters and s h a l l  be b ind ing on 
the commission in  any subsequent p roceed ings concerning the 
person who requested  th e  op in ion  and who acted in  good 
fa i t h ,  u n le s s  m a te r ia l fa c ts  were om itted o r  m issta ted  by 
the person  in  th e  requ es t f o r  an op in io n . Such requests 
s h a l l  be c o n f id e n t ia l ;  p rov id ed , however, th a t  the 
commission s h a l l  p u b lish  such op in ion s , bu t the name o f  the 
requesting  pe rson  and any o th e r id e n t i fy in g  in fo rm a tion  
s h a l l  n o t be in c luded  in  such p u b lic a t io n  u n le s s  the 
requesting  pe rson  consents to  such in c lu s io n ;

( 2 . 1 1 ) a c t as th e  p rim ary  c i v i l  en forcement agency f o r  
v io la t io n s  o f  a l l  s e c t io n s  o f  chap te rs ( I I I ) , ( I V ) , (V) and 
(V I ) .

In v e s t ig a t io n s  bv th e  Com m ission /P re lim inary In v e s t ig a t io n

(3 .1 )  Not l a t e r  than ten  days a f t e r  the commission rec e iv e s  
a sworn com p la in t signed under pa in s and p e n a lt ie s  o f  
p e r ju ry , o r  n o t l a t e r  than ten  days a f t e r  th e  re c e ip t  o f  
evidence deemed s u f f i c i e n t  by the  commission, the  
commission s h a l l  i n i t i a t e  a p re lim in a ry  in q u iry  in to  any



a lle g e d  v io la t i o n  o f  any se c t io n  o f  chap te rs ( I I I ) ,  ( IV ) ,
(V) o r  (V I ) . At the beg inn ing o f  a p re lim in a ry  in q u iry  
in to  any such a lle g e d  v io la t i o n ,  the commission s h a l l  
n o t i f y  the A tto rn ey  G enera l o f  such a c t io n . The commission 
s h a l l  n o t i fy  any person  who i s  the su b je c t o f  a p re lim in a ry  
in q u iry  o f  th e  e x is te n ce  o f  such in q u iry  w ith in  30 days o f  
commencement o f  th e  in q u iry .

( 3 .1 .1 )  A l l  commission proceedings and re c o rd s  r e la t in g  
to  a p re lim in a ry  in q u iry  s h a l l  be c o n f id e n t ia l ,  excep t:

( 3 .1 . 1 . 1 )  th e  commission may tu rn  ove r to  the 
A tto rney G en e ra l, the  app rop ria te  U .S . D i s t r i c t  
A tto rney o r  a d i s t r i c t  a tto rn ey  o f  competent 
ju r i s d ic t i o n ,  evidence which may be used in  c rim in a l 
p roceed ings ; and

( 3 . 1 . 1 . 2 ) i f  th e  complainant o r  a lle g e d  v i o la t o r  
p u b lic ly  d is c lo s e s  the  ex istence o f  a p re lim in a ry  
in v e s t ig a t io n , th e  commission may p u b lic ly  con firm  
the e x is te n ce  o f  the  in q u iry  and, in  i t s  d is c re t io n , 
make p u b lic  any documents which were issued  to  e ith e r  
p a rty .

(3 .2 )  I f  a p re lim in a ry  in q u iry  f a i l s  t o  in d ic a te  reasonab le  
cause f o r  b e l i e f  th a t  any se c tio n  o f  chap te rs ( I I I ) , ( I V ) ,



(V) o r  (V I) have been v io la te d , the  commission s h a l l  
immediate ly te rm ina te  the in q u iry  and so n o t i f y ,  in  
w r it in g , the. com pla inant, i f  any, and the a lle g e d  v io la t o r ,  
excep t:

( 3 .2 .1 )  i f  th e  in v e s t ig a t io n  f a i l s  t o  in d ic a te  
rea sonab le  cause, the commission may, in  w rit in g , 
c o n f id e n t ia l ly  in form  the a lle g e d  v io la t o r  o f  p o te n t ia l 
v io la t io n s  and p rov ide  in fo rm a tio n  to  ensure fu tu re  
compliance w ith  the law . I f  th e  a lle g e d  v io la t o r  
p u b lic ly  d is c lo s e s  the ex is ten ce  o f  such a c t io n  by the 
commission, the  commission may con firm  the ex is tence  o f  
the  re s o lu t io n  and, in  i t s  d is c re t io n , make p ub lic  any 
documents which were issued t o  th e  a lle g e d  v io la t o r .

( 3 .3 )  I f  a p re lim in a ry  in q u iry  in d ic a te s  reasonab le  cause 
f o r  b e l i e f  th a t  any sec tion  o f  chap te rs ( I I I ) , ( I V ) , (V) o r
(V I) have been v io la te d , the commission may, upon m a jo r ity  
v o te :

( 3 .3 .2 )  due to  m itig a tin g  circum stances such as la c k  o f  
s ig n i f ic a n t  economic advantage o r  ga in  by the a lle g ed  
v i o la t o r ,  la c k  o f  s ig n i f ic a n t  economic lo s s  to  the 
s t a te , o r  la c k  o f  s ig n i f ic a n t  impact on p u b lic  
con fidence in  government, in  w r it in g , c o n f id e n t ia l ly  
reprimand the a lle g ed  v io la t o r  f o r  p o te n t ia l v io la t io n s



o f  the law and p rov id e  a copy o f  the  reprim and to  the 
a lle g e d  v i o la t o r ' s  appoin ting  a u th o r i ty , i f  any. I f  the 
a lle g e d  v i o la t o r  p u b lic ly  d is c lo s e s  th e  e x is ten ce  o f  
such a re s o lu t io n , the commission may c on firm  the 
ex is ten ce  o f  the re s o lu t io n  and, in  i t s  d is c re t io n , make 
p u b lic  any documents which were issued  t o  th e  a lle g e d  
v i o la t o r ;  o r

( 3 .3 .3 )  i n i t i a t e  an ad ju d ic a to ry  p roceed ing  to  determ ine 
whether th e re  has been such a v io la t i o n .

( 3 .4 )  F o r th e  purposes o f  ca rry in g  ou t a p re lim in a ry  
in v e s t ig a t io n  accord ing to  sec tion  (3 .1 )  a n d /o r an 
a d ju d ic a to ry  p roceed ing , the commission may re q u ire  by 
subpoena th e  attendance and testim ony o f  w itn esses and the 
p roduction  o f  books, papers and o th e r re c o rd s  r e la t in g  to  
any m atte r being in v e s t ig a te d  by i t  pu rsuan t t o  t h is  
chapter o r  chap te rs ( I I I ) ,  ( IV ) ,  (V) o r  (V I ) .  Such 
subpoenas may be issued by the c h a ir o r  th e  m a jo r ity  o f  the 
members o f  the  commission and s h a l l be se rved  in  the same 
manner as subpoenas f o r  w itnesses in  c i v i l  c a se s , and a l l  
p ro v is io n s  o f  law r e la t iv e  to  subpoenas issu ed  in  such 
cases, in c lu d in g  compensation o f w itn esse s , s h a l l  app ly  to  
subpoenas issued  by the commission. Upon p e t i t i o n  by the 
commission, any su p e r io r  c ou rt w ith in  the  ju r i s d ic t i o n  o f  
which any in q u iry  i s  being c a rr ie d  on may, in  case o f
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r e fu s a l to  obey a subpoena o r  o rd e r o f  th e  commission, 
is su e  an o rd e r re q u ir in g  com pliance. Any f a i lu r e  to  obey 
the  o rd e r o f  th e  c ou rt may be punished by the c o u rt as 
contempt th e re o f .

( 3 .5 )  A l l  testim ony in  a commission a d ju d ic a to ry  proceeding 
s h a l l  be under oa th . A l l  p a r t ie s  s h a l l  have th e  r ig h t  co 
c a l l  and examine w itnesses , t o  in troduce  e x h ib i t s , t o  
cross-exam ine w itn esses , t o  submit evidence , and t o  be 
rep resen ted  by counse l and any o th e r due p rocess r ig h t s ,  
p r iv i le g e s  and r e s p o n s ib i l i t i e s  o f  a w itness appearing 
b e fo re  th e  c ou rts  o f  t h i s  s t a t e .  B e fo re  t e s t i f y in g ,  a l l  
w itnesses s h a l l  be g iven a copy o f  th e  re g u la t io n s  
govern ing  commission p roceed ings . A l l  w itnesses s h a l l  be 
e n t i t le d  t o  be rep resen ted  by coun se l.

( 3 .6 )  Any person whose name i s  mentioned du ring  
a d ju d ic a to ry  proceed ings o f  the  commission and who may be 
a d ve rse ly  a ffe c te d  thereby may appear p e rs o n a lly  b e fo re  the 
commission on sa id  p e rson 's  own b e h a lf ,  w ith  o r  w ithou t 
a t to rn e y , to  g ive  a statem ent in  o p p o s it io n  to  such adverse 
mention o r  f i l e  a w r it te n  statem ent o f  such o p p o s it io n  f o r  
in c o rp o ra t io n  in to  the re c o rd  o f  p roceed ing .

( 3 .7 )  A l l  a d ju d ic a to ry  p roceed ings o f  the commission 
c a r r ie d  ou t pursuant to  the  p ro v is io n s  o f  th is  se c t io n



s h a l l  be p u b lic , u n le s s  the members v o te  t o  go in to  
execu tive  s e s s io n  in  accordance w ith [ c i t e  a p p rop ria te  
s ta te  s t a t u t e ] .

( 3 .8 )  W ith in  30 days a f t e r  th e  end o f  an a d ju d ic a to ry  
proceeding pu rsuan t to  th e  p ro v is io n s  o f  t h i s  s e c t io n , the 
commission s h a l l  meet in  execu tive  se ss io n  f o r  the  purpose 
o f  rev iew ing  th e  evidence b e fo re  i t .  W ith in  30 days a f t e r  
com pletion o f  d e lib e ra t io n s , the commission s h a l l  p u b lish  a 
w r it te n  re p o r t  o f  i t s  fin d in g s  and c on c lu s ion s .

(3 .9 )  The comm ission, upon a fin d in g  pursuan t t o  an 
a d ju d ic a to ry  p roceed ing  th a t th e re  has been a v io la t i o n  o f 
t h i s  chap te r o r  ch ap te rs  ( I I I ) , ( I V ) , (V) o r  (V I) may:

( 3 .9 .1 )  is su e  an o rd e r  re q u ir in g  the v i o la t o r  to  cease 
and d e s is t  such v io la t i o n  o f  t h is  chap te r o r  chap te rs
( I I I ) ,  ( IV ) ,  (V) o r  (V I ) ;

( 3 .9 .2 )  is su e  an o rd e r re q u ir in g  the v i o la t o r  to  f i l e  
any r e p o r t ,  sta tem ent o r  o th e r in fo rm a tio n  as requ ired  
by se c t io n  (4 ) o f  chap te r (IV ) and se c t io n s  (1 ) and (2 ) 
o f  chap te r (V ) ;

( 3 .9 .3 )  in  w r it in g , p u b lic ly  reprimand the  v i o la t o r  f o r  
p o te n t ia l v io la t i o n s  o f  the law and p rov id e  a copy o f



the reprimand to t h e  a l l e g e d  violator's a p p o i n t i n g  

authority, if any;

(3.9.4) in writing, r e c o m m e n d  to the v i o l a t o r ' s  

a ppo i n t i n g  au t h o r i t y  of removal or suspension from 

off i c e  of violator, as well as a recommendation for 

l eng t h  of suspension, to b e  approved b y  t h e  a p p o i n t i n g  

authority, if any;

(3.9.5) issue an o r d e r  r e q u i r i n g  the v i o l a t o r  to p a y  a 

civil penalty of n o t  m o r e  t h a n  $2,000 for each v i o l a t i o n  

of this c h a p t e r  or c h a p t e r s  (III), (IV), (V) and (VI).

(3.10) In addition to a n y  o t h e r  remedies p r o v i d e d  b y  law, 

any v i o l a t i o n  of any s e c t i o n  of chapters III and IV, 

inclusive, w h i c h  has s u b s t a n t i a l l y  influenced the action 

t a k e n  by any state a g e n c y  in a n y  particular matter, shall 

be grou n d s  for avoiding, r e s c i n d i n g  or cancelling the 

a cti o n  on such terms as t h e  interests of the state and 

innocent third p e r s o n s  require.

(3.11) The state ethics c o m m i s s i o n  may bring a civil action 

against any person w h o  has a c t e d  to his/her economic 

a d v antage in v i o l a t i o n  of any section of chapters (III) and

(IV), inclusive, and m a y  r e c o v e r  on behalf of the state 

damages in the amount of t h r e e  tim e s  the econom. c advantage



or $500, w h i c h e v e r  is greater. If there has b e e n  no final 

criminal ju d g e m e n t  of conviction or acquittal of the same 

violation, u p o n  receipt of the w r i t t e n  approval of the 

A t t o r n e y  General, the state ethics com m i s s i o n  may, at the

d i s c r e t i o n  of the court, so recover additional damages in

an amount not exceeding twice the amount of economic 

ad v antage or $500, and a judgment for such d a m a g e s  shall 

b a r  any criminal pros e c u t i o n  for the same violation.

(3.12) T h e  commission m a y  file a civil act i o n  in superior 

court to enforce such an order.

(3.13) T h e  commission shall refer t o  the A t t o r n e y  General 

v i o l a t i o n s  of the law w h i c h  :’n its o p i n i o n  me r i t

prosecution. The A t t orney General shall have

res p o n s i b i l i t y  for all prosecutions u n d e r  the law and m a y  

request from the commission all evidence co l l e c t e d  in its 

investigation. The commission may represent itself t h r ough 

the general counsel in all subsequent proceedings.

(3.14) A n y  final action by the c o m mission made p u r s u a n t  to 

this section (3) of this chapter shall b e  subject to review 

in s u p e r i o r  court upon petition of any pa r t y  in interest 

filed w i t h i n  30 days after the action for wh i c h  revi e w  is 

sought. T h e  court shall enter a ju d g e m e n t  enforcing, 

m o d i f y i n g  or setting aside the order of t h e  comm i s s i o n  or



it may remand t h e  p r o c e e d i n g  to the com m i s s i o n  for such

further action as the court m a y  direct.

Wh i s t l e b l o w e r  P r o t e c t i o n

(4.1) A  state a g e n c y  or appointing aut h o r i t y  shall not 

discharge, threaten, or otherwise d i s c r i m i n a t e  agai n s t  a 

complainant, o r  state employee or state o f f i c i a l  a c t i n g  on 

behalf of a complainant, regarding compensation, terms, 

conditions, location, or privileges of e m p l o y m e n t  because:

(4.1.1) the complainant, or state e m p loyee o r  state 

official act i n g  o n  b e h a l f  of the complainant, reports or

is about to report, v e r b a l l y  or in writing, a v i o l a t i o n

or a su s p e c t e d  v i o l a t i o n  of this act or because;

(4.1.2) a complainant, or state employee or state 

official acting on a behalf of the complainant, is 

requested b y  the commission to part i c i p a t e  in an 

investigation, hearing, or inquiry h e l d  by the 

commission o r  any related court action;

(4.1.3) provided, however, that this sect i o n  shall not 

apply to a complainant, or state employee or state 

official act i n g  on beha l f  of a complainant, w h o  

knowingly mak e s  a false report.



(4.2) A  complainant, or state employee or state official 

acting on beh a l f  of a complainant, who alleges a v i o l a t i o n  

of section (4.1) m a y  bring a civil action for a p p r o p r i a t e  

injunctive relief, or actual damages, or both w i t h i n  90 

days after t h e  occurrence of the alleged v i o l a t i o n  of 

section (4.1).

(4.2.1) A  court, in rendering a judgement in a n  acti o n  

brought p u r s u a n t  to this act, shall order, as t h e  c o u r t  

considers appropriate, reinstatement of the complainant, 

or state employee o r  state official acting on b e h a l f  of 

the complainant, the payment of back wages, full 

reinstatement of fringe benefits and seniority rights, 

actual damages, or any combination of these remedies. A  

court m a y  also award the complainant all or a p o r t i o n  of 

the costs of litigation, including reasonable a t t o r n e y  

fees and w i t n e s s  fees, if the court determines t h a t  the 

award is appropriate.

M u l ti-vear R e a u t h o rization

(5.1) The state ethics commission is hereby a u t h o r i z e d  to 

carry out the provisions of this chapter with 

a p p r o p r i a t i o n s :

(5.1.1) not to exceed $_________ for the fiscal y e a r

ending _________ ;



(5.1.2) not to exceed $_______  for each of the five

fiscal y e a r s  thereafter.



A N T I - B R I B E R Y  A N D  A N T I - E X T O R T I O N

B r j b e r Y

(1.1) No per s o n  may, o t h e r  t h a n  as p r o v i d e d  b y  law for the 

p r o p e r  di s c h a r g e  of o f f i c i a l  duty, d i r e c t l y  or indirectly 

give, offer, or p r o m i s e  a n y t h i n g  of value, including, but 

not limited to a gift, fav o r  or prom i s e  of future 

employment, to any s t a t e  e m p l o y e e  o r  state official, 

including members of h i s / h e r  immediate family, o r  to any 

p e r s o n  w h o  has b e e n  s e l e c t e d  to be such an emplo y e e  or 

official, including m e m b e r s  of his/her immediate family, or 

any ot h e r  pers o n  or entity, w i t h  intent:

(1.1.1) to influence any official act or any act w i t h i n  

t h e  official r e s p o n s i b i l i t y  of such emplo y e e  or official

• or per s o n  who has b e e n  selected to be an employee or 

official; or

(1.1.2) to influence an employee or official, or p e r s o n  

w h o  has been s e l e c t e d  to be such an emplo y e e  or 

official, to commit or aid in committing, or collude in,



or a l l o w  any fraud, or create the o p p o r t u n i t y  for 

c o m m i s s i o n  of any fraud on a sta t e  agency; or

(1.1.3) t o  induce an employee o r  official, or person who 

has b e e n  selected to be such an e m p l o y e e  or official, to 

d o  or o m i t  to do any act in v i o l a t i o n  of h i s / h e r  lawful 

duty.

E x t o r t i o n

(2.1) No s t a t e  employee or state official, or a person 

se l e c t e d  t o  be such an employee or official, other than as 

p r o v i d e d  b y  l a w  for the prop e r  d i s c h a r g e  of official duty, 

m a y  d i r e c t l y  or indirectly ask, demand, exact, solicit, 

seek, accept, receive or agree to r e c e i v e  a n y t h i n g  of value 

including, b u t  not limited to a gift, f a v o r  or promise of 

future employment, for him/herself o r  a n y  ot h e r  person or 

entity, in exchange for:

(2.1.1) influencing his/her p e r f o r m a n c e  of any official 

act or a n y  act within his/ h e r  o f f icial responsibility? 

or

(2.1.2) influencing him/her to comm i t  o r  aid in 

committing, or collude in, or a l l o w  a n y  fraud, or create 

o p p o r t u n i t y  for the commission of any fraud, on a state 

a g e n c y ; or



(2.1.3) inducing h i m / h e r  to do or omit to d o  any acts in 

vi o lation of h i s / h e r  official duty.

G i v i n g  and S o l i c i t i n g  in General

(3.1) No per s o n  may, o t h e r  than as p r o v i d e d  b y  law for the 

p r o p e r  discharge of official duty, d i r e c t l y  o r  indirectly 

give, offer, o r  p r o m i s e  anything of value, including, but 

n o t  limited to a gift, favor or promise of future 

employment, to a n y  state employee or official, including 

m e m b e r s  of h i s / h e r  immediate family, or t o  a n y  p e r s o n  who 

h a s  b e e n  s e l e c t e d  t o  b e  such an employee o r  official, 

including m e m b e r s  of h i s / h e r  immediate family, or any other 

p e r s o n  or entity, for, o r  because of, any o f f icial act 

p e r f o r m e d  or t o  be p e r f o r m e d  by such an e m p l o y e e  or 

official, or p e r s o n  selec t e d  to be such an e m p l o y e e  or 

official.

(3.2) No state e m p l o y e e  or official, or p e r s o n  selected to 

b e  such an e m p l o y e e  or official, other t h a n  as p r o v i d e d  by 

law for thr p r o p e r  di s c h a r g e  of official duty, m a y  directly 

or indirectly ask, demand, exact, solicit, seek, accept, 

receive or agree to receive anything of va l u e  including, 

b u t  n o t  limited to, a gift, favor or p r o m i s e  of future 

employment, for h i m / h e r s e l f  or any other p e r s o n  or entity, 

for, or because of, any official act or act w i t h i n  his/her 

official r e s p o n s i b i l i t y  performed or to be performed.



L i m i t a t i o n s - t o  t h i s  C h a p t e r  f i m

(4.1) Exc e p t  as p r ohibited in sections (l), (2) and (3), 

no t h i n g  in this chapter shall p r o h i b i t  a n y  per s o n  from 

g i v i n g  or receiving:

(4.1.1) an award p u b l i c l y  pr e s e n t e d  in recognition of 

pub l i c  service? or

(4.1.2) c o mmercially reas o n a b l e  loans m a d e  in the 

o r d i n a r y  course of the lende r ' s  business; or

(4.1.3) political contributions, c o n sistent w i t h  

app l i c a b l e  state law.



R E S T R I C T E D  A C T I V I T I E S

general P r o v i s i o n / A b u s e  of Offi c e

(1.1) No state emplo y e e  or state official m a y  use his/her 

public office to obtain financial gain, o t h e r  than 

compensation p r o v i d e d  b y  law, w h e ther for;

(1.1.1) p e r s o n a l  gain?

(1.1.2) g a i n  of state employee's or state official's 

immediate family? or

(1.1.3) g a i n  of any business with w h i c h  the state 

employee or state official is associated or any person 

6 r o r g anization w i t h  w h o m  the state e m p l o y e e  or state 

official is negotiating or has any arra n g e m e n t  

concerning p r o s p e c t i v e  employment or h a s  a financial 

interest.



gsnssal Prpyjsi<?Ti/At»ugg a t  in fan afc lan

(2.1) N o  state employee o r  st a t e  official m a y  u s e  or 

disclose, other than in t h e  p e r f o r m a n c e  of official duties 

and responsibilities, or as m a y  be required by law, 

confidential information a c q u i r e d  in the course of o r  b y  

r e a s o n  of such state e m p l o y e e ' s  or official's p o s i t i o n  of 

employment, to obtain f i n a n c i a l  gain, o t h e r  than 

c o m p e n s a t i o n  provided b y  law, w h e t h e r  for;

(2.1.1) personal gain;

(2.1.2) gain of state e m p l o y e e ' s  or state official's 

immediate family; or

(2.1.3) gain of any b u s i n e s s  w i t h  w h i c h  the state 

employee or state o f f icial is a s sociated or any p e r s o n  

or organization w i t h  w h o m  one is n e g o t i a t i n g•or has any 

arrangement concerning p r o s p e c t i v e  employment or h a s  a 

financial interest.

General Conflict-of - i n t e r e s t  Provision

(3.1) No state employee or state official m a y  p a r t i c i p a t e  

as such in a particular m a t t e r  concerning the state or a 

state a g e n c y  in which the f o l lowing has a financial 

interest;



(3.1.1) t h e  state employee or state official;

(3.1.2) s t a t e  employee's or state o f f icial's immediate 

family?

(3.1.3) a b u s i n e s s  w i t h  which t h e  st a t e  employee or 

state o f f i c i a l  is associated; or

(3.1.4) a n y  p e r s o n  or organization w i t h  w h o m  the state 

employee o r  state official is n e g o t i a t i n g  or has any 

a r r a n g e m e n t  concerning p r o spective employment.

(3.2) A n y  s t a t e  employee or state offic i a l  so identified by 

section (3.1) w h o s e  duties wo u l d  o t h e r w i s e  requ i r e  the 

state e m p l o y e e  o r  state official to p a r t i c i p a t e  in a 

par t i c u l a r  m a t t e r  concerning the state o r  a state agency 

shall adv i s e  t h e  official responsible for appointment to 

the state e m p l o y e e ' s  or state official's p o s i t i o n  and the 

state ethics c o m m i s s i o n  of the nature and circumstances of 

the p a r t i c u l a r  m a t t e r  and make full d i s c l o s u r e  of such 

financial interest. The appointing o f f i c i a l  shall 

thereupon either;

(3.2.1) a s s i g n  the particular m a t t e r  to another employee 

or official? or



(3.2.2) assume r e s p o n s i b i l i t y  for the p a r t i c u l a r  

matter; or

(3.2.3) r e c o m m e n d  the employee or offic i a l  i m m e d i a t e l y  

e l i minate any such financial interest as i d e n t i f i e d  in 

section (3.1) and, o n l y  thereafter, c o n t i n u e  t o  

pa r t i c i p a t e  in the p a r t i c u l a r  matter; or

(3.2.4) m a k e  a w r i t t e n  determination t h a t  the i n t erest 

is not so subst a n t i a l  as to be deemed l i k e l y  t o  a f f e c t  

t h e  integrity of t h e  services which t h e  st a t e  o r  state 

a gen c y  of said emplo y e e  or official m a y  e x p e c t  from the 

e m p l o y e e  or official, in w h i c h  case it shall n o t  b e  a 

v i o l a t i o n  for the e m p l o y e e  or official to p a r t i c i p a t e  in 

t h e  p a r t i c u l a r  matter. Copies of such w r i t t e n  

d e t e r m i n a t i o n  shall be forwarded to t h e  e m p l o y e e  or 

official and filed w i t h  the state ethics c o m m i s s i o n  b y  

the pers o n  w h o  m a d e  the determination. T h e  state ethics 

c o m m i s s i o n  shall m a k e  such written d e t e r m i n a t i o n s  

a v a ilable to the public.

(3.3) Any l e g i s l a t o r  so identified by s e c t i o n  (3.1) shall 

abstain from p a r t i c i p a t i n g  in such p a r t i c u l a r  matters, 

including the d r a f t i n g  of and voting on special 

legislation, and shall d i s close fully to t h e  ethics 

comm i s s i o n  and to the legislature the nature and



c i rcumstances of the p a r ticular m a t t e r  r e q u i r i n g  action and 

the nature of the financial interest in c o n f l i c t  with such 

action.

C o n f l i c t - o f - i n t e r e s t  Provision for Hig h - l e v e l  Officials

(4.1) A n y  h i g h - l e v e l  official, as defined in section (12) 

of chapter (I), except for legislators, w h o  in the 

discharge o f  h i s / h e r  official duties w o u l d  b e  required 

k n o wingly t o  t a k e  action w h i c h  would substan t i a l l y  affect 

such o f f i c i a l ' s  financial interests as d e t e r m i n e d  by 

section (3) of this chapter, unless the eff e c t  on the 

official is no g r e ater than on the general public, shall 

abstain from s u c h  required action and shall disclose fully 

to the ethi c s  commission the nat u r e  and circumstances of 

the m a t t e r  r e q u i r i n g  action and t h e  nature of the financial 

interest in c o n f l i c t  with such action.

(4.2) If t h e  financial interests of a leg i s l a t o r  are 

affected b y  a n y  general legislation as d e t e r m i n e d  by 

section (3), the legislator, unless the eff e c t  on the 

legislator is no greater than on the general public, prior 

to a v o t e  on such legislation, shall d i s close to the ethics 

commission a n d  the legislature the mat t e r  r e q uiring action 

and the n a t u r e  of the financial interest in conflict with 

such action.



R g s t r i c t i Q n 8 _ Q n _ C Q n p e n s a t i o n _ a n d  R e p r e s e n t a t i o n

(5.1) Ho state e m p loyee o r  state official may, otherwise 

t h a n  as p r o v i d e d  by law for the proper d i s c h a r g e  of 

official duties, d i r e c t l y  or indirectly r e c e i v e  o r  request 

c o m p e n s a t i o n  from any o n e  other than the st a t e  o r  agency, in 

re l ation t o  any p a r t i c u l a r  m a t t e r  in w h i c h  t h e  state or a 

state a g e n c y  is a p a r t y  o r  has a direct and substantial 

i n t e r e s t .

(5.2) No p e r s o n  may, otherwise than as p r o v i d e d  b y  law for 

the p r o p e r  d i s charge of official duties, d i r e c t l y  or 

indirectly give, p r o m i s e  or offer such compensation.

(5.3) N o  state e m p loyee or state official may, otherwise 

th a n  in the p r o p e r  d i s charge of official duties, act as 

agent or a t t orney for him/herself or anyo n e  other than the

state or a state agency for prosecuting a n y  claim against

t he state or state agency, or as agent or a t t o r n e y  for 

h i m / h e r s e l f  or anyone else in connection w i t h  any 

p a r t i c u l a r  mat t e r  in w h i c h  the state o r  a st a t e  agency is a 

pa r t y  or has a direct and substantial interest.

(5.4) A  m e m b e r  of the state legislature shall n o t  be

su b ject to para g r a p h s  (5.1) or (5.3). However, no member 

of the state legislature may personally a p p e a r  for any



c o m p e n s a t i o n  o t h e r  than h i s / h e r  s t a tutory c o m p e n s a t i o n  for 

l e g i s l a t i v e  d u t i e s  befo r e  the state or any state agency, 

unless:

(5.4.1) t h e  appearance is befo r e  a co u r t  of the 

s t a t e ? or

(5.4.2) t h e  p a r t i c u l a r  m a t t e r  before the state age n c y  is 

m i n i s t e r i a l  in nature; or

(5.4.2.1) F o r  the purposes of section (5.4.2), 

m i n i s t e r i a l  functions include, but are not limited to, 

the fili n g  or a m e ndment of:

* t a x  returns?

* in c o r p o r a t i o n  papers;

(5.4.3) t h e  appearance is in a quasi-judicial 

proceeding.

(5.4.3.1) For the purposes of this section (5.4.3), a 

p r o c e e d i n g  shall be considered q u asi-judicial if:

* the a c t i o n  of the state agency is adjudi c a t o r y  in 

n a t u r e ; and

* the a c t i o n  of the state agency is app e a l a b l e  to 

t he courts? and



* b o t h  sides are entitled to r e p r e s e n t a t i o n  by 

counsel and such counsel is neit h e r  the attorney 

g e n eral nor t h e  counsel for the state age n c y  

c o n d u c t i n g  t h e  proceeding.

Contracts

(6.1) A  state e m p loyee or state official m a y  n o t  have, 

directly or indirectly, a financial interest in or be a 

party to a c o n t r a c t  m a d e  by a state agency in w h i c h  the 

state or a state age n c y  is an interested party, if the 

state employee or state official is employed in the 

contracting a g e n c y  and the contract is u n d e r  h i s / h e r  

official responsibility. This section shall n o t  apply if

(6.1.1) the state employee or state o f f icial in good ' 

faith and w i t h i n  30 days after he/ s h e  learns of an 

actual or p r o s p e c t i v e  violation of this s e c t i o n  makes 

full d i s c l o s u r e  of said employee's or state official's 

financial interests to the contracting a g e n c y  and the 

state ethics commission and terminates or d i s poses of 

the interest; or

(6.1.2) the c o n tract is made after p u b l i c  n o t i c e  or 

where applicable, through competitive bidding, and if 

the state employee o r  state official files w i t h  the



state ethics c o m mission a statement m a k i n g  full 

d i sclosure of said e m p loyee's or official's interest and 

the interests of said employee's or official's immediate 

family in the contract.

(7) E r gy.ision Concerning E m p l o y m e n t  o f  Relatives

(7.1) No state employee o r  state official shall employ o r  

a d v ocate employment in a n y  state agency:

(7.1.1) any person w h o  is a member of h i s / h e r  immediate 

family;

«

(7.1.2) in exchange for o r  in consideration of the 

employment of any m e m b e r  of his/her immediate family b y  

any other employee or official.

(7.2) No state employee o r  state official shall use or 

per m i t  the use of h i s / h e r  p o s i t i o n  to assist any memb e r  of 

h i s / h e r  immediate family in securing employment or 

contracts w i t h  any state a g e n c y  exercising c o n tract 

a u t hority over said e m p l o y m e n t  or contract.



P o s t - e m p l o y m e n t  R e s t r i c t i o n s

(8.1) No h i g h - l e v e l  official, as defined in section (12) of 

chap t e r  (I), exc e p t  m e m b e r s  of the legislature, may, after 

retirement o r  t e r m i n a t i o n  of such employment:

(8.1.1) k n o w i n g l y  a c t  as agent or a t t o r n e y  for, or 

o t h erwise r e p r e s e n t  any other person, e x c e p t  the state 

or a state agency, c o n c e r n i n g  any formal o r  informal 

a p pearance before; or

(8.1.2) k n o w i n g l y  make, w i t h  the intent t o  influence, 

any c o m m u n i c a t i o n  on b e h a l f  of any ot h e r  p e r s o n  (except 

the state) to;

(8.1.3) t h e  state o r  a state agency in conn e c t i o n  with 

any p a r t i c u l a r  m a t t e r  in which the state is a pa r t y  or 

h as a d i r e c t  interest and in which the official 

p a r t i c i p a t e d  p e r s o n a l l y  and substantially and wh i c h  

involved a s p e c i f i c  p a r t y  or specific p a r t i e s  at the 

t i m e  of such participation.

(8.2) No h i g h - l e v e l  official, as defined in s e c tion (12) of 

chapter (I), e x c e p t  m e m b e r s  of the legislature, may, wit h i n  

two years of r e t i r e m e n t  or termination of such employment:



(8.2.1) k n o wingly act as agent or attorney for, or 

otherwise represent, aid* or advise a n y  ot h e r  person, 

except the state or a state agency, c o n c e r n i n g  any 

formal or informal a p p e a r a n c e  before; or

(8.2.2) kno w i n g l y  make, w i t h  the intent to influence, 

any communi c a t i o n  o n  b e h a l f  of any other p e r s o n  (except 

the state) to;

(8.2.3) the state o r  a state agency in c o n n e c t i o n  w i t h  

any p a r t i c u l a r  m a t t e r  in wh i c h  the state is a p a r t y  or 

has a direct i n t e r e s t  a^d w h i c h  was p e n d i n g  u n d e r  

his/her official r e s p o n s i b i l i t y  and w h i c h  involved a 

specific p a r t y  or s p e cific parties at t h e  t i m e  it w a s  so 

pending.

(8.3) A  h i g h-level official, as defined in s e c t i o n  (12) of 

chapter (I), shall not, w i t h i n  one year of r e t i r e m e n t  or 

termination of s u c h  employment:

(8.3.1) act as agent or attorney or oth e r w i s e  represent 

any person, ot h e r  t h a n  the state or a st a t e  agency, in 

any formal o r  informal appearance before; or

(8.3.2) make, w i t h  intent to influence, any 

communication on b e h a l f  of any other person, ot h e r  than 

the state or a state agency to;



(8.3.2.1) any agency of the state, exce p t  a court of 

law, in c o n nection with any m a t t e r  in w h i c h  the 

s t a t e  o r  a state agency is a p a r t y  o r  has a direct 

interest, if the official is identified as "high- 

level" b y  sections (12.1) thro u g h  (12.4) of 

c h a p t e r  I.

(8.3.2.1) the agency of his/her former employment, 

in c o n n e c t i o n  with any m a t t e r  in w h i c h  t h e  state or 

a s t a t e  a g e n c y  is a party or has a d i r e c t  interest, 

if t h e  official is identified as "high-level" by 

s e c t i o n s  (12.5) through (12.7) of c h a p t e r  I.

R e s t r i c t i o n s  o n  Acc e p t a n c e  of Honoraria

(9.1) N o  p e r s o n  w h i l e  an elected or app o i n t e d  o f f i c e r  or 

employee of t h e  government shall accept any honoraria. The 

t e r m  "honoraria" mea n s  a payment of m o n e y  o r  a n y thing of 

value to s u c h  p e r s o n  for any appearance, discussion, speech 

or article b y  s u c h  person, or for travel a n d  subsistence 

expenses in e x c e s s  of any actual and n e c e s s a r y  expenses in 

c o nnection w i t h  such appearance, discussion, or speech.



  1 , 1 . -

FINANCIAL DISCLOSURE

(1) Ceneral G u i d e l i n e s  f o r  Statement of Financial Interests

(1.2) Every h i g h - l e v e l  official shall file a s t a tement of 

financial interests for the preceding c a l e n d a r  y e a r  w i t h  

the c o m mission on or b e f o r e  the last T u e sday in M a y  of each

(1.1) Every c a n d i d a t e  for public office shall file a 

statement of financial interest for the p r e c e d i n g  c a l endar 

year with t h e  c o m m i s s i o n  on or before the d a t e  on w h i c h  a 

certificate of n o m i n a t i o n  or nomination p a p e r s  for such 

candidate a r e  su b m i t t e d  to the state secretary.

(1.1.1) E v e r y  c a n d i d a t e  for public office w h o  has not 

filed n o m i n a t i o n  p a p e r s  with the state secretary, b u t  on 

whose b e h a l f  a st a t e m e n t  of organization of a political 

committee has b e e n  filed w i t h  the d i r e c t o r  of campaign

and p o l i t i c a l  finance under section ______  and who is

seeking p u b l i c  offi c e  by the so-called "write-in" or 

"sticker" method, shall, within three days after such 

filing, file a s t a tement of financial i n t erests with the 

commission.



y e a r  that such official hol d s  such office and on or before 

M a y  1 of the y e a r  after such official leaves such office? 

provided, however, that no official shall be r e q uired to 

file a s t a t e m e n t  of financial interests for a n y  y e a r  in 

w h i c h  h e / s h e  h e l d  p u b l i c  office for less t h a n  eight days.

(1.3) The com m i s s i o n  shall, u p o n  r e c e i p t  of a sta t e m e n t  of 

financial interests p u r s u a n t  to t h e  p r o v i s i o n s  of this 

section, issue to the p e r s o n  filing such s t a t e m e n t  a 

rece i p t  v e r i f y i n g  the fact t h a t  st a t e m e n t  of financial 

interests has b e e n  filed and re c e i p t e d  c o p y  of such 

statement.

(1.4) No c a n d i d a t e  for p u b l i c  office or high-le'-el official 

shall be a l l o w e d  to take the oath of office, e n t e r  or 

c o n t i n u e  in his duties, or r e c e i v e  c o m p e n s a t i o n  from public 

funds u n l e s s  h e / s h e  has filed a s t a tement of financial 

interests w i t h  the c o m m i s s i o n  as r e q uired b y  this chapter.

(1.5) The st a t e m e n t  of financial interests filed p u r s u a n t  

to the p r o v i s i o n s  of this s e c tion shall be on a form 

p r e s c r i b e d  by the commission and shall be signed u n d e r  

p e n a l t y  of p e r j u r y  by the r e p o r t i n g  person.



C o n t e n t  o f  S t a t e m e n t  o f  F i n a n c i a l  I n t e r e s t s

(2.1) R e p o r t i n g  p e r s o n s  shall disclose, t o  the b e s t  of 

t h e i r  knowledge, the following info r m a t i o n  for the 

preceding c a l e n d a r  year, or as of the last day of said year 

w i t h  resp e c t  to the information r e q u i r e d  b y  sections

(2.1.1) t h r o u g h  (2.1.10) below; such p e r s o n s  shall also 

d i s close the same information w i t h  r e s p e c t  to their spouse 

and d e p endent children:

(2.1.1) The name and address of, the nat u r e  of 

association with, the share of e q u i t y  in, if applicable, 

and the amou n t  of income if g r e a t e r  t h a n  $1,000 derived 

from such b u s i n e s s  w i t h  which t h e  r e p o r t i n g  person is 

associated; and, if the business or e n t i t y  has done 

b u s iness w i t h  or b e e n  regulated b y  the state or any 

political subdi v i s i o n  thereof, the d a t e  and the nature 

of such b u s i n e s s  o r  regulation;

(2.1.2) The identity of all securities and other 

investments w i t h  a fair-market v a l u e  of greater than 

$1,000 w h i c h  w e r e  beneficially owned, n o t  otherwise 

r eportable hereunder; and the amou n t  of income if more 

than $1,000 from any such security w h i c h  is issued by 

the state or any p o l itical s u bdivision thereof or any 

public age n c y  or au t h o r i t y  created b y  the state 

legislature;



(2.1.3) Exc e p t  as p r o v i d e d  in section (2.1.3.1), the 

amount of holdings in and/or income from a tr u s t  or 

ot h e r  financial arra n g e m e n t  received. T h e  reporting 

individual need n o t  report the holdings of: •

(2.1.3.1) A n y  t r u s t  that was not crea t e d  directly by 

the r e p orting person, h i s /her spouse or dependent 

child; or the h o l dings or income of w h i c h  the 

r e p orting person, h i s / h e r  spouse or dependent 

c h i ldren have no knowledge.

(2.1.4) The name and address of each c r e d i t o r  to w h o m  

m o r e  than $1,000 w a s  owed and the original amount, the 

amo u n t  outstanding, terms of repayment, and t h e  general 

nature of the secur i t y  p l e dged for e a c h  such obligation?

(2.1.5) The name and address of the source, and the cash 

val u e  of any reimbursement for expenses aggregating more 

than $50 in the c a l endar y e a r  if the source of such 

reimbur s e m e n t  is a legislative agent; or if the 

recipient is a high-level official and the fiource of 

such reimbursement is a per s o n  having a dir e c t  interest 

in a m a t t e r  before the state agency b y  w h i c h  the

r e c ipient is employed;»

(2.1.6) The name a n d  address of the source, the date of 

receipt, and the fair mar k e t  value of any gift received,



the v a l u e  of wh i c h  is in excess of $50; and the name and

address of t h e  source, the date of receipt, and the fair

m a r k e t  v a l u e  of a series of gifts from t h e  same source 

r e c eived in the c a l e n d a r  year, the a g g r e g a t e  value of 

wh i c h  e x c e e d s  $50, if the recipient is a high-level 

official a n d  if the source is ot n e r  t h a n  a memb e r  of 

h i s / h e r  immediate family;

(2.1.7) T h e  description, as app e a r i n g  o n  the most recent 

tax bill, a n d  the amount of asses s e d  v a l u e  of all real 

p r o p e r t y  located w i t h i n  the state, in w h i c h  a dir e c t  or

indirect financial interest was held, w h i c h  has an

assessed v a l u e  g r e a t e r  than $1,000 and, if the p r o p e r t y  

was t r a n s f e r r e d  dur i n g  the year, t h e  n a m e  and address of 

the p e r s o n  furnishing consideration to t h e  reporting 

pers o n  or rec e i v i n g  it from h i m  or h e r  in respect to 

such transfer;

(2.1.8) T h e  name and address of any c r e d i t o r  who has 

forgiven an indebtedness of m o r e  than $1,000, and the 

amount forgiven; provided, however, t h a t  no such 

information need be reported if the c r e d i t o r  is a 

spouse, de p e n d e n t  child or m e m b e r  of h i s / h e r  immediate 

family;

(2.1.9) T h e  name and address of any b u s i n e s s  from wh i c h  

the r e p o r t i n g  person is taking a leave of absence; the



name and address of t h e  source, and the amount, of any 

severance payments r e c e i v e d  from any b u s iness from which 

the reporting per s o n  is tak i n g  a leave of absence or

retiring to become a c a n d i d a t e  for p u b l i c  office, assume

a public office or a p o s i t i o n  as a p u b l i c  employee; or

if the recipient is a h i g h-level official and the source

of such paym e n t  is a p e r s o n  having a d i r e c t  interest in 

legislation, l e g islative action, or a m a t t e r  b e f o r e  a 

state agency; or if t h e  recipient is a high-level 

official and the sour c e  of such payment is a p e r s o n  

having a dire c t  i n t e r e s t  in a matter bef o r e  the state 

agency b y  w h i c h  the r e c i p i e n t  is/was employed;

(2.1.10) The identity o f  a n y  equity in a busin e s s  w i t h  

wh i c h  the reporting p e r s o n  is associated that has been 

trans f e r r e d  to a m e m b e r  of the reporting person's 

immediate family; provided, however, t h a t  a m e m b e r  of 

the reporting p e r son's family need not report any such 

transfer to the r e p o r t i n g  person.

(2.2) Nothing in this section shall be c o n strued to require 

the disclosure of infor m a t i o n  which is p r i v i l e g e d  by law.

(2.3) A reporting pers o n  m u s t  file a statement of financial 

interests w i t h i n  30 days a f t e r  receiving notice as provided 

in section (2.3) of c h a p t e r  (II). A  reporting p e r s o n  must



file a c o m p l e t e  statement of financial interests after 

r e c e i p t  of such notice. U p o n  failure of r e p orting to 

fulfill e i t h e r  of i^iese obligations, the commission m a y  

initiate a p propriate p r o c e e d i n g s  p u r s u a n t  to the p r o v i s i o n s  

of s e c t i o n  (3) of this c h a p t e r  (II).



XL

R E S T R I C T I O N S  O N  LEGISLATIVE A G E N T S

(1) Giving and L e g i s l a t i v e  Age n t s

(1.1) N o  l e g i s l a t i v e  agent shall k n o w i n g l y  a n d  wil l f u l l y  

offer or g i v e  a n y  gift o r  gifts, act as a n  ag e n t  or 

intermediary in the givi n g  of any gift o r  gifts, or arrange 

for the g i v i n g  of any gift or gifts by a n y  o t h e r  person to 

a high-level official or a m e m b e r  of s u c h  p e r s o n ' s  

immediate family, and no high-level o f f i c i a l  or member of 

such p e r s o n ' s  immediate family shall k n o w i n g l y  and 

willfully s o l i c i t  or accept from any l e g i s l a t i v e  agent, any 

gift or gifts, w i t h  an aggregate val u e  of $50 o r  more in a 

calendar year, except w h e n  the source o f  s u c h  g i f t  is a 

member of h i s / h e r  immediate family.

(2) Prohibiting C o n t r i b u t i o n s  Purina t h e  L e g i s l a t i v e  Session

(2.1) No l e g i s l a t i v e  Agent shall c o n t r i b u t e  to, act as 

agent or inter m e d i a r y  for contributions to, or arrange for 

the maki n g  of contributions to the c a m p a i g n  funds of any 

elected official dur i n g  the legislative session.



PEN A L T I E S

AND

S E V E R A B I L I T Y

Penalties

(1.1) A n y  v i o l a t i o n  of a p r o v i s i o n  of any s e c t i o n  of this 

act shall be p u n ishable b y  a fine of not m o r e  t h a n  $5,000 

or b y  imprisonment for not m o r e  than three years, or both.

S e v e r a b i l i t y

(2.1) If any p r o v i s i o n  of t h i s  act, or the a p p l i c a t i o n  

thereof to any per s o n  or circumstance, is h e l d  invalid, the 

v a l i d i t y  of the r e m ainder of this act and the a p p l i c a t i o n  

of such provisions to ot h e r  persons and c i r c u m s t a n c e s  shall 

not be affected thereby.
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