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By the Senate Finance Committee

LETTER OF INTENT - SB 299

The Alaska State Legislature believes the expenses and costs

referred to in SB 299 are not presently allowable as reasonable
costs of transportation for determination of the gross value of
oil

or gas under AS 43.55.150(a). The purpose of passing SB 299

is to avoid lengthy and costly litigation by clarification of
this point.
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SB 299

analysis

This bill would disallow, 1n the calculation of gross value at the point of
production, any Increase 1n transportation cost associated with a catastrophic oil
discharge. At this time. It 1s unclear what Impact the Valdez spill will have on
these costs (vessel repair or Incremented chartering costs). |If these costs amount
to $50 million and are Included In the calculation of reasonable transportation
costs, the severance tax would be reduced by $5.5 million. This analysis assumes
that under current Interpretation costs Incurred 1n clearnlng up a catastroplc oil
discharge are clearly not associated with the reasonable costs of transportation.
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IN THE SENATE BY THE RESOURCES COMMITTEE

HOUSE CS FOR CS FOR SENATE BILL NO. 299 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL

Fur an Act entitled: "An Act omitting from the calculation of the gross

value of oil, for purposes of administration of the
oil and gas properties production tax, certain costs,
losses, damages, and expenses relating to catas-
trophic oil discharges from vessels; and providing

for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 43.55.150 is amended by adding a newsubsection to

(c) In determining the gross value of oil under (a) of this
section, the department may not allow as reasonable costs of transpor-
tation

(1) the amount of loss of or damage to, or of expense
incurred due to the loss of ordamage to, a vessel wused totransport
oil if the loss, damage, or expense is incurred in connection with a
catastrophic oil discharge from the vessel into the marine or inland
waters of the state;

(2) the incremental costs of transportation of the oil that
are attributable to temporary wuse of or <chartered or substituted
service provided by another vessel due to the loss of or damage to a
vessel regularly used to transport oil and that are incurred in con-
nection with a catastrophic oildischarge into themarine or inland
waters of the state; and

(3) the costs incurred to charter, contract, or hire

SB0299D -1- HCS CSSB 299 (Res)
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vessels and equipment used to contain or clean up a

discharge.

catastrophic

* Sec. 2. AS 43.55.140 is amended by adding a new paragraph to read:

(15) "catastrophic oil discharge" has the
AS 46.04.120.
* Sec. 3. This Act is retroactive to March 1, 1989,

produced after February 28, 1989.

meaning given

and applies to

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

HCS CSSB 299 (Res) -2-

SB0299D
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2937 SHELDON JACKSON STREET
ANCHORAGE, ALASKA 99508

SENATOR
ARLISS STURGULEWSKI Wiehnudiu
Senate President Pro Tempore P.0.BOXV
Chairman, Senate Rules Committee JUNEAU, ALASKA 99811
(007)465*3818
Senate
MEMORANDUM May 4, 1989
TO: Representative Ron Larson, Co-Chairman
Representative Lyman Hoffman, Co-Chairman
House Finance Committee NS
FROM: Senator Arliss Sturgulewskﬁ!1aﬁﬁﬁrman
Senate Rules Committee
RE: HCS CSSB 299 (Res) ™"An Act omitting from the calculation

of the gross value of oil, for purposes of administration
of the oil and gas properties production tax, certain
costs, losses, damages, and expenses relating to
catastrophic oil discharges from vessels; and providing
for an effective date.”

Senate Bill 299 is a simple bill with a long title. At a minimum
it will save the state from a lengthy and costly legal dispute and
itmay save the state approximately five and ahalf million
dollars.

The state®"s severance tax on oil is based on the wellhead value of
oil. The wellhead value is established by subtracting
transportation costs from the price of oil. There is a possibility
that companies may attempt to claim the costs of tanker repair,
incremental tanker charter costs to replace the damaged tanker, and
selected cleanup costs as transportation costs to be deducted when
establishing wellhead value.

Senate Bill 299 prevents any of these costs incurred in connection
with a catastrophic oil discharge into the marine or inland waters
of the state from being allowed by the Department of Revenue as
reasonable costs of transportation. The Department of Revenue was
concerned about this potential loss of severance tax.

The department was also worried, however, that the existence of
this bill, if it did not pass this session, would be used as
evidence in a legal dispute that there is a presumption these costs
are deductible. We have attached a letter of intent which
addresses Revenue®s concerns to their satisfaction on this 1issue.
It is important that this letter of intent continue with this bill.

I support the House Resources committee substitute and urge your
swift action. Thank you.
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MEMORANDUM April 21, 1989

SUBJECT: Retrospective application of Senate
Billa "286 mnd 299

TO: Senator Arliss Sturgulewski

FROM: Jack Chenoweth

Legislative Coun”VgQ”" S

Each of the two above-captioned bills has a retroactivity
feature. Thu- ulLuLe®"c, nut income tax is computed and mmiit" uu
an annual-baoia. Senate Bill 280, aulLfcmding Lhe ~ilbL~ iLLCumu
tax-?— appdioo Lhc. changes made in. LhaL bill back to ineome-
earned-cinee-the Gtart of this calendar year. The oil and
gas properties production (i.e. ""severance'") tax is due and
payable monthly. ]/ Senate Bill 299, amending the chapter
that imposes the severance tax, applies the changes made in
that bill back to production from the first day of the month
in which the Act takes effect.

Since retroactivity is common to both, let me discuss the
common concept in the material that follows.

1/ Under AS 43.55.020(a):

The gross production tax on oil or gas shall be
paid monthly. The taxis due on the 20th day of
each calendar month onoil or gas produced from
each lease or propertyduring the preceding month.
If the tax 1is not paidbefore the end of the month
in which it becomes due, the tax becomes
delinquent.

Thus, tax liability is incurred and remitted on a
monthly, not an annual basis. For oil production
during December, 1988, the tax became due and payable
January 20, 1989, and tax liability for oil production
during January, 1989, becomes due and payable February
20, 1989.
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A retroactive tax adjustment will apply if there 1s a valid
public purpose served by giving retrospective effect to that
adjustment. Here, the committee®s deliberations may be
critical. As the bills are considered, it would, in my
judgment, be important to develop a record on which a court,
iIf called upon to consider an argument, would conclude that
there was a public purpose served by giving the amendments a
retrospective effect.

A reasonable retrospective application will be sustained.
The farther back the retroactive provision is given effect,
the less likely a court would be to sustain the provision
without a clear showing of public purpose. (To foreclose a
claim altogether, in other legislation | have discouraged
retrospective application of severance tax adjustments, for
example, beyond the narrow period recognized under AS 43.55.
020(a), that is, a change amending the economic limit factor
to be made retroactive only to the beginning of the month in
which the bill iIs to take effect. That approach should not
create a0¥_problems of retrospective applications since the
tax liability would not have become due on that date.)

RETROSPECTIVE APPLICATION OF THE BILLS:

Tax statutes may be made retroactive. 2/ The threshold

2/ This office has also recently considered
proposed retrospective application of severance tax
adjustments, spgcificallﬁ_rglying on the federal and
state constitutional prohibitions against passage of ex
post facto laws. There are two ex post facto law
prohibitions of the federal constitution. Article I,
section 9, clause 3 is a limitation on the federal
government, while article 1, section 10, clause 1
imposes a_similar limitation on the states. Alaska®s
constitution also contains a limitation in section 15
of article 1.

Our previous conclusion that federal and state
constitutional prohibitions against enactment of ex
post facto laws would support a challenge to the _
amendment®s retrospective application was surely in
error. Federal court decisions have limited the
application of the limitations to criminal or penal
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consideration is that the retrospective application of the
measure must not 1impair an obligation of contract.

The 1impairment of contract consideration appears to be
inapplicable in this instance. Retrospective application of
a newly-enacted statute may, 1in some instances, impair
obligations of contract, in violation of article 1, section
10 of the United States Constitution and article I, section
15 of the State Constitution. However, the Alaska Supreme
Court appears to have cut off an impairment of contract
argument applicable to retrospective application of a tax
amendment in Atlantic Richfield Co. v. State, 705 P.2d 418
(Alaska, 1985~ To the argument that the JIT and gas
corporate income tax then in litigation impaired the
obligation of the state®"s underlying lease contracts, the
court concluded that "[the] argument [was] without merit":

No lease provision has been impaired. In
entering into the leases the state could not, and did
not, contract away its power as a sovereign to tax
income earned in the state. Merrion v. Jicarilla
Apache Tribe, 455 U.S. 130, 102 S.Ct. 894, 71 L.Ed.2d
71 (1982) disposes of this issue:

Contractual arrangements remain subject to
subsequent legislation by the presiding sovereign.
Even where the contract at issue requires payment
of a royalty for a license or franchise issued by
the government entity, the government®s power to
tax remains unless it "has been specifically
surrendered in terms which admit of no other
reasonable interpretation.”™ St. Louls v.

United R. Co., 210 U.S. 266. 280. 28 S.Ct. 630.
634, 52 L.Ed. 1054 (1908).

455 U.S. at 148, 102 S.Ct. at 907, 71 L.Ed.2d at 36
(citations omitted); see also Exxon v. Eagerton, 462

statutes, concluding that retrospective tax legislation 1is
not prohibited by the ex post facto clause. Personal
Finance Co. v. United States, 86 F. Supp. 779 (D.Del.,
1949). 8ee 16A Am. Jur. 2d secs. 636, 677. Decisions 1in
other state courts have similarly concluded. Parlato v.
McCarthy, 69 A.2d 648 (Ct., 1949), Walker v. Commonwealth,
130 S.w.~2d 27 (Ky., 1939). The Alaska Supreme Court has not
extended application of the state constitutional ex post
facto prohibition beyond penal or criminal matters. Danks
v. State, 619 P.2d 720 (Alaska, 1980); Creekpaum v. State,
753 P.2d 1139 (Alaska, 1988).
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U.S. st 187-94, 103 S.Ct. at 2304 - 2307, 76 L.Ed.2d at
508-12.

705 P.2d 418, at 438.

If legislation acts retrospectively, the nature and duration
of its retrospective application should be reasonable. The
arguments favoring a reasonable retrospective operation
arise out of the equal protection and due process clauses of
the state and federal constitutions.

Federal equal protection considerations;

State legislation retroactively imposing a tax is not
necessarily and certainly invalid under the equal protection
clause of the Fourteenth Amendment to the federal
constitution. Tne inquiry to be made is one of whether the
retroactivity impairs substantial, vested rights, and is
reasonable in the circumstances. As to retroactively
imposed new taxes, the courts have been reluctant to find a
violation because of the impairment of a vested right. Welch
v. Henry, 305 U.S. 134, 83 L.Ed. 87, 59 S.Ct. 121 (193871
reftearing denied 305 U.S. 675, 83 L.Ed. 437, 59 S.Ct. 250
(1938). 3/ Several state courts have agreed. See Garrett

3/ In Welch, the United States Supreme Court
concluded that a Wisconsin state statute, enacted in
1935 and operating retrospectively to tax corporate
dividends earned in 1vj3 which, when received, were
deductible from gross income, did not violate the equal
protection clause. The tax rates applied to the
dividends differed from the rates applicable to other
types of taxable income. As to the retrospective
application of the new tax to dividends that were, when
earned, exempt from tax, the court noted that:

The equal protection clause does not preclude the
legislature from changing its mind in making an
otherwise permissible choice of subjects of
taxation. The very fact that the dividends were
relieved of tax [in 1933], when the need was less,
is basis for the legislative judgment that they
should bear some of the added burden when the need
is greater.



Freight Lines v. State Tax Commission, 135 P.2d 523, at 526,
527 (Utah, PjA3); Colonial Pipeline Co. v. Commonwealth, 145
S.E.2d 227 (Va., 1965), reh. den. (1966), app. dismissed,
384 U.S. 268, 16 L.Ed.2d 523, 86 S.Ct. 1476 (1966). 4/

Numerous retroactive revisions of the federal and
Wisconsin revenue laws . . . have 1imposed taxes on
subjects previously intaxed and shifted the burden
of old taxes by changes in rates, exemptions, and
deductions. It has never been thought that such
changes involve a denial of equal protection if
the new taxes could have been included in the
earlier act when adopted. If some retroactive
alteration in the scheme of a tax act 1is
permissible, as is conceded, it seems plain that
validity, so far as equal protection 1is concerned,
must be determined, as in the case of any other
tax, by ascertaining whether the thing taxed falls
within a distinct class which may rationally be
treated differently from other classes. If such
changes are forbidden in the name of equal
protection, legislatures in laying new taxes would
be left powerless to rectify to any extent a
previous distribution of tax burdens which
experience had shown to be inequitable, even
though constitutional.

83 L.Ed. 87, at 92.

4/ T.n Garrett Freight Lines v. State Tax
Commission, 135 P.2d 523 (Utah, 1943), the Utah Supreme
Court, called upon to determine whether an excise tax
levied on the use of diesel motor fuel that was used
prior to the date the legislative act became law, found
no equal protection violation:

It is well settled that a tax does not necessarily
violate the Federal Constitution merely because it
contains retroactive features. Milliken v. United
States, 283 U.S. 15, 21, 51 S.Ct. 324, 75 L.Ed. 809
[(U.S., 1931)]; Billings v. United States, 232

U.S. 261, 34 S.Ct. 4217 58 L.Ed. 596 [(U.S.,

1914)]; Welch v. Henry, 305 U.S. 134, 59 S.Ct.

121, 125, 83 L.Ed. 87 [(U.S., 1938)] .

Neither the Federal Constitution nor the Utah



Federal due process considerations:

Retroactive imposition of a tax is not necessarily a
violation of the due process clause of the Fourteenth
Amendment to the federal constitution. The leading case is
Welch, cited earlier, in which the United States Supreme

Court determined:

The objection chiefly urged to the taxing statute 1is
that it is a denial of due process of law because in
1935 it imposed a tax on income received in 1933. But
a tax is not necessarily unconstitutional because
retroactive. Milliken v. United States, 283 U.S. 15,
21, 75 L.Ed. 809, 814, 51 S.Ct. 324 [(1931)], and cases
cited. Taxation is neither a penalty imposed on the
taxpayer nor a liability which he assumes by contract.
It is but a way of apportioning the cost of government
among those who in some measure are privileged to enjoy
its benefits and must bear its burdens. Since no
citizen enjoys immunity from that burden, its
retroactive imposition does not necessarily infringe
due process, and to challenge the present tax it is not
enough to point out that the taxable event, the receipt
of income, antedated the statute.

83 L.Ed. 87, at 93. But the assertion that due process is
not violated is not absolute and, the courthas said that

In each case it is necessary to consider the nature of
the tax and the circumstances in whichit is laid
before it can be said that its retroactive application

is so harsh and oppressive as to transgress the
constitutional limitation.

Garrett Freit Lines, earlier cited, the Utah
determined tr the due process clause 1is not

Constitution has any provision in terms prohibiting
retroactive legislation -- excepting that which forbids the
enactment of ex post facto laws. [Citations omitted.] That
clause relates to criminal and penal matters and does not
affect legislation such as the statute here involved.

Calder v. Bull, 3 Dali. 386, 390, 1 L.Ed. 648, 1 Kent
Commentaries 409; 3 Story on Constitution 212; 18 C.J.S.
Constitutional Law, sec. 435, p. 886.
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a limitation on the state®s ability to retrospectively
impose a tax:

Although basing its case upon the due process clause,
appellant does not show wherein the tax constitutes any
arbitrary and oppressive discrimination except to
assert that a tax based upon a transaction consummated
prior to passage of the act amounts to a taking of
property without due process. It has many times been
questioned whether the due process clause constitutes
any limitation upon the taxing power. In this
connection we quote from Mr. Justice Sutherland of the
United States Supreme Court in an opinion upholding the
validity of a statute of the State of Washington
levying a tax upon the sale of oleomargarine:

Except in rare and special instances, the due
process of law clause contained in the Fifth
Amendment 1is not a limitation upon the taxing
power conferred upon Congress by the Constitution.
* * * And no reason exists for applying a
different rule against a state in the case of the
Fourteenth Amendment. * * * That clause 1is
appl.i.cable to a taxing statute such as the one
here assailed only if the act be so arbitrary as
to compel the conclusion that it does not involve
an exertion of the taxing power, but constitutes,
in substance and effect, the direct exertion of a
different and forbidden power, as, for example,
the confiscation of property. * * * C(Collateral
purposes or motives of a Legislature in levying a
tax of a kind within the reach of its lawful
powers are matters beyond the scope of judicial
inquiry. * * * Nor may a tax within the lawful
power of a state be judicially stricken down under
the due process clause simply because its
enforcement may or will result in restricting or
even destroying particular occupations or
businesses, * * * unless, indeed, as already
indicated, 1its necessary interpretation and effect
be such as plainly to demonstrate that the form of
taxation was adopted as a mere disguise, under
which there was exercised, in reality, another and
different power denied by the Federal Constitution
to the state.

A. Magnano Co. v. Hamilton, 292 U.S. 40, 54 S.Ct. 599.
601, 78 L.Ed. 1109.



Senator Arliss Sturgulewski
Page 8
April 21, 1989

Garrett Freight Lines, 135 P.2d 523, at 527.

Courts have, however, considered retrospective tax
legislation unconstitutional as a violation of the due
process clause when, as Welch concludes, in light of "the
nature of the tax and the circumstances in which it 1is
laid,” the legislation is "so harsh and oppressive as to
transgress [that] constitutional limitation.” Welch v.
Henry, 305 U.S. 134, 59 S.Ct. 121, 83 L.Ed. 87,"at 93. The
question is typically one of the degree of harshness, based
upon consideration of factors such as (1) the effect of the
retroactive application of legislation amending a tax on a
taxpayer®s voluntary act that was influenced by the
taxpayer®s understanding of tax incidence or consequence at
the time of that act, especially if the tax to be imposed or
amended is "novel,” (2) the sufficient certainty of the
taxpayer®s expectation of money that is jeopardized by the
retroactive legislation, (3) the length of the period of the
legislation™s retrospective application, and (4) the
importance of the public purpose to be served by the action.
The first three elements are, to some degree, based on the
taxpayer®s expectations, while the fourth involves a
determination of a public interest that necessitated the
actual enactment.

Computation and payment of the severance tax is not greatly
determinative of taxpayers®™ taxable activities that generate
the tax liability, nor does this proposed legislation seem
to strike at activities of a taxpayer that reasonably relied
on the current severance tax rates before this bill proposed
amendment of that tax. It is the length of the period of
the legislation®s retrospective application and the
importance of the public purpose to be served that need be
most carefully considered.

State due process and equal protection considerations:

Nothing in my quick research suggested that an analysis

under the state®s "due process”™ clause, article 1, section
7, would reach a conclusion at variance with the decisions
based on the comparable federal provision discussed above.

State "equal protection” analysis differs, though the
conclusion reached under that analysis is consistent with
the conclusions reached under the analysis applicable to the
federal provisions. In State v. Erickson, 574 P.2d 1
(Alaska, 1976), the court established a "single test"
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approach for state-constitution based equal protection
analysis, essentially requiring that the court (1) ascertain
the purposes of the legislation to determine whether they
are legitimate; (2) determine whether the means chosen to
accomplish the objectives actually do so; and (31 balance
the importance of the state®s interest against the
constitutional right involved. The state has plenary
authority to tax. Assuming an adequate record,adding to tax
liability on the income and severance taxes payable by major
producers seems to bear a strong correlation to the state"s
efforts to impose a tax burden on those who are principally
responsible for conducting marine operations in a way that
is environmentally safe. By that analysis, if the
retrospective application of the change 1is reasonable, the
court should reject any state constitutional equal
protection-based claim.

JC :gc
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SENATE FINANCE COMMITTEE REPORT
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DATE TURNED INTO OFFICE:
The Finance Committee considered SSSB 304

P"An Act relating to disability 1insurance; and providing for
effective date.™
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1990 LEGISLATIVE SESSION

FISCAL NOTE

REQUEST:
Revision Date: . Agency Affected: commerce & Economic Development
Title: An Act relating to disability insurance Insurance

Sponsor:  coghin Components;  Operations.

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FIT 91 FIT 92 FIT9? FY 94 FY 95 FY 96
PERSONAL SERVICES 65.4 65.4 65.4 . 65.4 65.4 65.4
TRAVEL 12.0 6,0 fi.0 fi.fi fi.n fi.n
CONTRACTUAL 35.0 35.0 35.0 35.0 35,0 35.0
SUPPLIES 10 1.0 1.0 1.0 1.0 1.0
EQUIPMENT id.b
LAND & STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 123.4 107.4 107.4 107.4_ -1(1-4 li7.a
CAPITAL 0 0 0 0.

2 _ Q_

| REVENUE t0-4,234.7) (0-4.234.7) (0-4.234.7) (0-4,234-7) fn-4.723d.71

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER  PR/GF 123.4 107.4 107.4 197.,4. 07,4 107.4
1 TOTAL n' 4 107.4 107.4 107.4 107.4

POSITIONS:

FULL-TIME 1 1 1 1 1 1
PART-TIME
TEMPORARY

ANALYSIS :  (Attach a separate page if necessary) no fiscal impact in FY 90.

Prepared by: David J. Walsh, Director Phone: 465-2515.
Division : _ Insurance D ate:
Approved by Commissioner:  carry Merculief Date: 3 A 3/90

AQency: Department of Cotrrierce & Economic Develonment

DistribL!tion_ (by_ preparer):
Legislative Finance

Legislative Sponsor ) Changes inC"SSS&""W)

have no fiscal impact.

Requestor ! . )
Office of Managementand Budget ~ 'n¥s Fiscal note s
Impacted Agcngy(ies) ! appropriate. page, of

4056D-1/22390C
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FISCALNOTE ANALYSIS - SSSB 304

Personal Services: Funding for a new PFT position, Chief of Operations,
$65.4, is included.

Travel: The director is an ex-officio board member of the Comprehensive
Disability Insurance Association. The seven members of the board will be from
out-of-state insurance companies and hospital or medical service corporations
The travel estimate is based on the director or the director’s designee attendin
eight out-of-state board meetings in the first year of operation and four in eac
subsequent year at an estimated cost of $1,500 for each.

Contractual: Each year, the division will have to contract with an actuary to
verify that the rating structures of the association are actuarially sound. The
estimate for the annual contract is $25,000.

In addition, the director may undertake studies or demonstration projects to
develop awareness of the benefits of the program. The annual estimate for this

is $8,000.

$2,000 is also included for the new position’s miscellaneous contractual
expenditures.

Supplies: The new position’s supplies are estimated at $1,000.

Equipment: A work station and computer are included for the new position at
$10,000.

Revenue: The members of the Comprehensive Disability Insurance
Association are entitled to receive a credit against taxes levied by the state on
disability insurance premiums. The maximum potential loss of state revenue is
equal to the total tax collected on disability insurance premiums. It is
impossible to predict what the actual tax revenue loss will be. However, using
1937 premium data as a benchmark, the state could lose $4.2 million.

$144,444.0 1987 disability premiums ofinsurers

X 2.1% Tax rate
$ 3,900.0 Tax revenue
$ 61,189.0 1987 disability premiums of hospital and

medical service corporations
gfifcfiH Lgl Less claims
5,579. Taxable premiums

S.6.0% Tax rate
$ 3347 Tax revenue
$ 3,900.0
$ 4.234.7 1987 total disability insurance tax revenue

Furthermore, an insurer whose assessment exceeds their tax liability can carry
forward the excess credit to be applied against future years’tax liabilities.

4056D-2/22390c¢ page 2 of2



POSITION TITLE
Chief of Operations

TYPE OF POSITION  STAFF HONTHS RP NUHBER
-EE| 21.
CONTINUATION LEVEL ~ j | ADDITION |

TYPE OF EXPENDITURE

PERSONAL SERVICES

Salary
Benefits
Supplemental Benefits
Fixed Benefits

TOTAL PERSONAL SERVICES
Travel
Contractual
Comnodltles
Equipment
Other
TOTAL COST

FUND INC SOURCE
Federal Receipts 1002

1003
Ceneral Funds 1004
1005
Program Receipts 1028
Other
FOR B&H USE ONLY
KEY NUHSER
acency
REQUEST FOR
NEW POSITION bru
component

01-1137(7/0B)-13
8129M

PCN NUMBER

RANGE/STEP BARG. WINIT PACE/LINE APPROV. DISAPP
23/A . S
BRU PRIORITY LOCATION ELECTION DISTRICT
Juneau 4

JUSTIFICATION:

This position is necessary to work with the Comprehensive
Disability Insurance Association®s board members. The
division anticipates that this program will take a great
deal of staff time, which is unavailable. Another
position is required if the division is to take on this
additional responsibility.

Funds are included for a computer and workstation in the
equipment line item.

Commerce & Economic Dev.

Insurance

Operations



: Original sponsor(s): SEN. COGHILL

It IN THE SENATE

> CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 301: c:

IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
i For an Act entitled: "An Act relating to disability insurance; and provid-
i ing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE [INTENT. It is the intent of the legislature
to provide access to disability insurance coverage to all residents of the
state who are denied adequate disability insurance coverage for any reason
or who are otherwise considered uninsurable. It is the further intent of
the legislature that AS 21.55 provide a mechanism to ensure the availabil—
ity of comprehensive disability insurance to persons wunable to obtain

r disability insurance coverage on either an individual or a group basis
I under any health plan.
* Sec. 2. AS 21 is amended by adding a new chapter to read:
CHAPTER 55. STATE DISABILITY INSURANCE.
ARTICLE 1. COMPREHENSIVE DISABILITY INSURANCE ASSOCIATION.

Sec. 21.55.010. CREATION; MEMBERSHIP. There is established a
nonprofit 1incorporated legal entity to be known as the Comprehensive
Disability Insurance Association. Membership consists of all licensed
hospital or medical service corporations in t*he state that offer
subscriber contracts for major medical coverage and all insurers
licensed to transact disability 1insurance 1in the state that offer
policies for major medical coverage on an expense incurred basis. All
members shall maintain membership in the association as a condition of
doing disability insurance business, or being able to offer subscriber

contracts for
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Sec. 21.55.020. BOARD OF DIRECTORS; ORGANIZATION. The board o
directors of the association consists of seven individuals selected by
participating members, subject to approval by the director of the
division of 1insurance. The director or the director®s designee shall
serve as a nonvoting ex officio member 01 the board. In determining
voting rights at members®™ meetings, a member 1is entitled to vote 1in
person or proxy. The vote must be a weighted vote based upon the
member®s premiums for disability insurance for major medical coverage
on an expense 1incurred basis, or the member®s subscriber fees, derived
from or on behalf of state residents in the previous calendar year, as
determined by the director. In approving members of the beard, the
director shall consider, among other things, whether al’l types of
participating members are fairly represented. Members of the board
other than the director or the director®s designee may be reimbursed
from the association for expenses incurred by them as board members,
but may not otherwise be compensated by the association for their
services. The costs of conducting meetings of the association and its
board of directors shall be borne by members of the association.

Sec. 21.55.030. GENERAL POWERS. The association may

(&H) exercise the powers granted to insurers under the

of the state;

enter i1nto contracts with insurers, similar associa

administrative functions
4) establish administrative and accounting procedure
the operation of the association.
Sec. 21.55.040. PLAN OF OPERATION. (@ The association shall

submit to the director a plan of operation and any amendments

CSSSSB 304( ) -2-



necessary or suitable to assure the fair, reasonable, and equitable
administration of the association. The plan of operation and amend—
ments become effective upon approval 1in writing by the director. If
the plan submitted by the association has been twice disapproved by
the director, or the association fails to submit a suitable plan of
operation by a date that is 180 days after the effective date of this
Act, or 1if at any subsequent time the association fails to submit
suitable amendments to the plan, the director may, after notice and
hearing, adopt reasonable regulations necessary or advisable to
effectuate the provisions of this chapter. The regulations continue
in force until modified by the director or superseded by a plan sub—
mitted by the association and approved by the director.
(b) All members of the association shall comply vith the plan of
operation.
(c) The plan of operation must

@H) establish procedures whereby all the powers and duties
of the association under this chapter will be performed;

2 establish procedures for handling assets of the asso—
ciation ;

(3) establish the amount and method of reimbursing members

of the board of directors under AS 21.55.020;

(A) establish regular places and times for meetings of the
board of directors;

(5) establish procedures for records to be kept of all
financial transactions of the association, 1its agents, and the board
of directors;

(6) provide that any member insurer aggrieved by a final
action or decision of the association may appeal to the director

within 30 days after the action or decision;



@) establish procedures whereby selections for the board
of directors will be submitted to the director;

(8) contain additional provisions necessary or proper for
the execution of the powers and duties of the association.

Sec. 21.55.050. ADMINISTRATIVE PROCEDURE ACT. The association
is exempt from the Administrative Procedure Act (AS 44.62).

Sec. 21.55.060. TAX EXEMPTION. &) The association 1is exempt
from the payment of fees and taxes levied by the state or any of its
political subdivisions except taxes levied cn real or personal proper—
ty.

(b) A member of the association 1is entitled to receive a credi’
against taxes levied by the state on disability 1insurance premiums as
provided in AS 21.09.210(j).

ARTICLE 2. STATE DISABILITY INSURANCE PLANS.

Sec. 21.55.100." TYPES OF INSURANCE PLANS. (@) The association
shall make available to residentseligible under AS 21.55.300 an
individual state-plan of disability insurance. The association shall
offer two alternatives related to deductibles as described 1in AS 21.-
55.120.

(b) The association may not deny coverage under a state plan t
a resident who satisfies the requirements of AS 21.55.300 - 21.55.310.

Sec. 21.55.110. MINIMUM BENEFITS OF STATE DISABILITY INSURANCE
PLAN. Except as provided 1in AS 21.55.120 - 21.55.140, the minimum
standard benefits of a disability insurance plan offered under AS 21.-
55.100(a) must include benefits required under AS 21.42.345 and
21.42.365, and must be benefits with a lifetime maximum of 3500,000
per individual for usual, customary, reasonable, or prevailing charges
for the following medical services performed for an individual covered

by the plan for the diagnosis or treatment of nonoccupational disease



or nonoccupational injury:

@D hospital services, subject to the provisions of a
preauthorization utilization program;

(2) subject to the limitations of AS 21.36.090(d), profes—
sional services that are rendered by a physician or by a registered
nurse at the physician®s direction, other than services for mental or
dental conditions;

3) the diagnosis or treatment of mental conditions, as
defined in regulations of the director, rendered during the year

(A) on an inpatient basis, up to a yearly maximum of

30 days; and

(B) on an outpatient basis, up to a yearly maximum
benefit of $4,000;

(4) legend drugs requiring a physician®s prescription;

(5) services of a skilled nursing facility for not more
than 120 days in a policy year;

(6) home health agency services up to a maximum of 270
visits in a calendar year 1if the services commence within seven days
following confinement in a hospital or skilled nursing facility of at
least three consecutive days for the same condition, except that in
the case of an individual diagnosed by a physician as terminally ill
with a prognosis of six months or less to live, the home health agency
services may commence 1irrespective of whether the covered person was
previously confined or, if the covered person was confined, 1irrespec—
tive of the seven-day period, and the vyearly benefit for medical
social services may not exceed $200;

@) hospice services for up to six months 1in a calendar
year;

(8) use of radium or other radioactive materials;



outpatient chemotherapy

(12) nondental prosthesis and maxillo-facial prosthesis usee
to replace any anatomic structure 1lost during treatment for head and
neck tumors or additional appliances essential for the support of the
prosthesis;

(13) rental, or purchase if purchase is more cost effective
than rental, of durable medical equipment that has no personal use ir.
the absence of the condition for which it was prescribed;

(14) diagnostic x-rays and laboratory tests;

(15) oral surgery for excision of partially or completely
unerupted impacted teeth or excision of a tooth root  without the

extraction of the entire tooth;

(16) services of a Jlicensed physical therapist rendered
under the direction of a physician;

(17) transportation by a local ambulance operated by licen—
sed or certified personnel to the nearest health care institution for
treatment of a Jlife-threatening 1illness or injury and vround trip
transportation by air to the nearest health care institution for
treatment of a life-threatening illness or injury if the treatment is
not available locally; if the patient 1is a child under 12 years of
age, the transportation charges of a parent or legal guardian accom—
panying the child may be paid if the attending physician certifies the
need for the accompaniment;

(18) confinement in a licensed or certified facility estab—
lished primarily for the treatment of alcohol or drug abuse or 1in a
part of a hospital used primarily for this treatment, for a period of

at least 45 days within any calendar year, up to a yearly maximum



benefit of $7,000 and with a lifetime maximum of $14,000:

(19) alternatives to inpatient services as defined by the
association in the state plan benefits;

(20) second surgical opinions;

(21) other services that are medically necessary in the
treatment or diagnosis of an i1llness or injury as may be designated or
approved by the director.

Sec. 21.55.120. DEDUCTIBLES AND COPAYMENTS. (a) A state plan
may require deductibles of $1,000 a person cr $5,000 a person. The
amount of the deductible may not be greater when a service 1is rendered
on an outpatient basis than when that service 1is offered on an inpa—
tient Dbasis. Expenses incurred during the last three months of a
calendar year and actually applied to an individual®s deductible for
that year shall also be applied to that individual®s deductible in the
following calendar year. The $1,000 maximum and the $5,000 maximum
may beadjusted yearly to correspond with the change in the medical
care component of the consumer price 1index, es adjusted by the direc—
tor. The base year for the computation 1is the first full calendar
year of operation of the association.

(b) A state plan must require a maximum copayment of $2,000 plus
the deductible for charges for all types of medical care.

(©) In this section, "consumer price index" means the consumer
price index for all urban consumers for the Anchorage Metropolitan
Area compiled by the Bureau of Labor Statistics, United States Depart—
ment of Labor.

Sec. 21.55.130. PREEXISTING CONDITIONS. (a) A state plan may
not exclude coverage for a loss due to a preexisting condition for a
period greater than 12 months following the effective date of cover—
age.
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(b) A state plan 1issued to a person whose previous subscriber
contract or insurance policy was involuntarily terminated must credit
the time covered under the previous contract or policy toward an
exclusion for preexisting conditions under the state plan 1if the
previous contract or policy had a similar preexisting condition exclu—
sion and the person applies for a state plan within 31 days after
termination of the previous contract or policy. IT a person covered
by this subsection is accepted by the writing carrier and pays @
specified premium for retroactive coverage, the state plan 1is effec—
tive retroactively to the date that the person®s previous contract or
policy terminated.

Sec. 21.55.140. CARE AND SERVICES NOT COVERED. A state plan may
not provide benefits for charges for the following:

(1) care for an injury or disease either

(A) arising out of and in the course of an employment
subject to a workers® compensation or similar lav or where the
benefit 1is required to be provided under a workers®™ compensation
policy to a sole proprietor, business partner, or corporation
officer; or

(B) to the extent benefits are payable without regard
to fault under a coverage statutorily required to be contained 1in

a motor vehicle or other liability insurancp policy or equivalent

self-insurance;

(2) treatment for cosmetic purposes other than surgery for
the prompt repair of an accidental injury sustained while covered or

for replacement of an anatomic structure removed during treatment of

tumors;
(3) travel, other than transportation covered under AS 21.-
55.110(17);
04( ) -Cc-
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(4) private room accommodations to the extent the charge 1is
in excess of the institution®™s most common charge for a semiprivate
room;

(5) services or articles to the extent that the charge
exceeds the reasonable charge in the locality for the service;

(6) services or articles that are determined not to be
medically necessary, except for the fabrication or placement of the
prosthesis as specified in AS 21.55.110(12) and (2) of this section;

(7) services orarticles that are not within the scope of
thelicense or certificate of the institution or individual rendering
the services or articles;

(8) services or articles furnished, paid for or reimbursed
directly by or wunder any law of a government, except as otherwise
provided in this chapter;

(9) services or articles for custodial care or designed
primarily to assist an individual in the activities of daily living;

(10) service charges that would net have been made 1if no
insurance existed or that the covered individual 1is not Ilegally ob—
ligated to pay;

(11) eyeglasses, contact lenses, c¢r hearing aids or the
fitting of them;

(12) dental care not specifically covered by this chapter;

(13) cervices of a registered nurse who ordinarily resides
in the covered individual®s home, or who is a member of the covered
individual®s family or the family of the covered individual®s spouse;

(14) experimental procedures; and

(15) services and supplies for which the patient was not
charged.

Sec. 21.55.150. STATE PLAN PREMIUMS. (a) Except as provided 1in



WORK DRAFT

(c) of this section, the association may not charge a rate for cover—
age 1issued by or through the association that 1is excessive, 1iInade—
quate, or unfairly discriminatory.

(b) The association shall use separate scales jf premium rates
based on age and geographic location of the insured.

(c) The five members of the association that 1insure, or have
subscriber contracts with, the Jlargest number of individuals 1in the
state under plans with benefits substantially equivalent to the state
plan benefits shall submit to the association an estimate of the rate
that would be actuarially sound for a person who 1is a standard risk
for coverage substantially equivalent to the state plan. The premium
for a state plan may not exceed 200 percent of the average of those
five estimates.

ARTICLE 3. ADMINISTRATION OF PLANS.

Sec. 21.55.200. SELECTION OF WRITING CARRIERS. The association
shall develop bid specifications for members that wish to be selected
as a writing carrier to administer a state plan. The selection of the
writing carrier shall be based upon criteria 1including the member-s
proven ability to handle a large number of disability insurance cases
or subscriber contracts, efficient claim paying capacity, and the
estimate of total charges for administering the plan.

Sec. 21.55.210. DUTIES OF WRITING CARRIERS. (a) The writing
carrier shall perform the administrative and claims payment functions
required by this section. The writing carrier shall provide these
services for a period of three years, unless a request to terminate Iis
approved by the director. The director shall approve or deny a re—
quest to terminate within 90 days of its receipt. A failure to make a
final decision on a request to terminate within the specified period

is considered an approval. Six months before the expiration of each
PCC COT2 Oftl /



three-year period, the association shall invite submissions of policy
forms from members of the association, 1including the writing carrier.
The association shall follow the provisions of AS 21.55.200 ir.
selecting a writing carrier for the subsequent three-year period.

(b) The writing carrier shall provide to all eligible persons
enrolled in a state plan an individual policy or certificate, setting
out a statement of the insurance protection to which the person 1is
entitled, with whom claims are to be filed, and to whom benefits are
payable. The policy or certificate must 1indicate that coverage was
obtained through the association.

(c) The writing carrier shall submit to the association and the
director on a quarterly basis a report on the operation of the state
plans. Specific 1information to be contained in the report shall be
determined by the association.

(d) Claims shall be paid by the writing carrier. A claim pay—
ment must 1indicate that the <claim was paid under a state plan and
include a telephone number that can be used for 1inquiries regarding
the claim.

(e) The writing carrier shall be reimbursed from the state plan
premiums received for its direct and indirect expenses for administer—
ing the plan. Direct and 1indirect expenses oust include a pro rata
reimbursement for that portion of the writing rarrier®s administra—
tive, printing, claims administration, and maadgeiaent and building
overhead expenses that are assignable uo the maintenance and adminis—
tration of the state plans. The-association shall approve cost ac—
counting methods to substantiate the writing carrier®s cost reports
consistent with generally accepted accounting principles. Direct ar.c
indirect expenses may not include costs directly related to the origi—
nal submission of policy forms before selectign as the writing_carri-
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er.

(f) The writing carrier shall at all tines when carrying out 1its
duties under this chapter be considered an agent of the association.

Q) The writing carrier shall administer abilling system for
premium payments and may bill for premiums co. a monthly or quarterly
basis.

Sec. 21.55-220. OPERATION OF THE PLAN. (a) Upon notification
of eligibility under AS 21.55.320, a person cay enroll in a state plan
by payment of the appropriate state plan premium to the writing carri—
er .

(b) An employer that has 1in 1ts employ one or more eligible
persons enrolled in a state plan may make all or a portion® of a state
plan premium payment directly to the writing carrier.

(c) Each member of the association shall share the losses due to
claims expenses of the state plans 1issued or approved for issuance by
the association, and shall share 1in the operating and administrative
expenses incurred or estimated to be incurred by the association
incident to the conduct of its affairs. Claims expenses of the state
plan that exceed the premium payments allocated to the payment of
benefits shall be the Jliability of the members. Each member shall
share in the <claims expense of the state plans and operating and
administrative expenses of the association 1ir. an amount equal to the
ratio of the member"s total fees for subscriber contracts or total
disability 1insurance premiums, vreceived from or on behalf of state
residents, as divided by the total subscriber fees and disability
insurance premiums received by all members from or on behalf of state
residents, as determined by the director.

(d) The association shall make an annual determination of each

member*s liability, 1if any, and may make an annual fiscal year end

CSSSSB 304( ) ~12-



assessment if necessary. The association may also, subject to the
approval of the director, provide for interim assessments against the
members as may be necessary to assure the financial capability of the
association 1in meeting the 1incurred or estimated claims axpenses of

the state plans and operating and administrative expenses of the

association until the association®s next annual fiscal year end as—

sessment. Payment of an assessment 1is due virgin 30 days of receipt

by a member of written notice of a fiscal year end or interim assess—

ment. Failure by a member to tender to the association the assessment

within 30 days shall be grounds for revocation of a member®s certifi—

cate of authority. A member that ceases tc do disability insurance
business in the state, or ceases to offer subscriber contracts in the
state, due to revocation, suspension, or voluntary surrender of 1its
certificate of authority remains Jliable for assessments through the
calendar year that the disability insurance or subscriber contract
business ceased. The association may decline to levy an assessment
against a member if the assessment would not exceed S10. Assessments
paid by a member are a general expense of the member.

(e) Net gains, 1f any, from the operation of the state
shall be held at interest and used by the association to offset future
losses due to claims expenses of a state plan or allocated to reduce
state plan premiums.

ARTICLE 4. ENROLLMENT IN THE STATE DISABILITY INSURANCE PLAN.

Sec. 21.55.300. ELIGIBILITY FOR STATE DISABILITY INSURANCE. (a)

Except as provided in (b) of this section, a person who is a resident

is eligible for coverage upon providing evidence of

plans

&N rejection for medical reasons, a requirement o

strictive riders, an up-rated premium, or a preexisting conditions

limitation on disability insurance, the effect of which is to substan-



tiaily reduce coverage from that vreceived by a person considered a
standard risk, by at least one member within six months of the date of
application; or

(2) involuntary termination of disability insurance cover —
age for any reason other than nonpayment of premium.

(b) The following persons are not eligible for coverage:

(1) a person who 1is at the time of application eligible for
medical assistance;
(2) a person who terminated coverage under this chapter
unless
(A) 12 months have elapsed since termination; or
) that person can show other continuous coverage
that has been 1involuntarily terminated for any reason other than
nonpayment of premiums;
(3) a person on whose behalf the state has paid out
$500,000 in benefits; and
4 inmates of public 1institutions and persons whose bene—
fits are duplicated under public programs.

(c) Additional eligibility requirements may not be 1imposed by
the director, the association, or a writing carrier.

Sec. 21.55.310. ENROLLMENT BY AN ELIGIBLE PERSON. A person may
enroll in a state plan by applying to thp writing carrier. The appli—
cation must include the following:

(D name, address, age, and length of residency of the
applicant;
(2) a designation of the plan desired, including deductible

option chosen; and

(3) proof of eligibility under the criteria established 1in



Sec. 21.55.320. WRITING CARRIER®"™S RESPONSE. Within 30 days
after receiving the application described in AS 21.55.310, the writing
carrier shall either reject the application for failing to comply with
the requirements of AS 21.55.300 and 21.55.310 or forward the eligible
person a notice of acceptance and billing information.

Sec. 21.55.330. EFFECTIVE DATE OF POLICIES. (a) Except as
provided in (b) of this section and AS 21.55.130(b), 1insurance under a
state plan 1is effective 1immediately upon receipt of the first quar—
terly premium, and 1is retroactive to the date of the application, if
the applicant otherwise complies with the requirements of this chap—
ter .

(b) Insurance under a state plan 1is effective retroactively to
the date that the person ™ previous contract or policy was terminated
if the person

&N applies for a state plan within 60 days after the
previous contract or policy terminated;

(2) is accepted by the writing carrier; and

(3) pays a specified premium for the period of retroactive
coverage.

Sec. 21.55.340. SOLICITATION OF ELIGIBLE PERSONS. €)) The
association, under a plan approved by the director, shall disseminate
appropriate information to residents regarding the existence of the
state plans and the means of enrollment. Means of communication may
include use of the press, radio, and television, as well as publica—
tion in appropriate state offices and publications.

(b) The association shall devise and implement means of main—
taining public awareness of the provisions of this chapter regarding
the state plans and shall administer this chapter 1in a manner that

facilitates public participation in the state plans. The association



shall prepare a brochure outlining the benefits and exclusions of the

state plan in plain language.

(c) Selling or marketing of qualified state plans 1is limited tc
licensed disability insurance agents.

(d) An insurer or hospital or medical service corporation that
rejects or applies underwriting restrictions to an applicant for a
subscriber contract, a disability insurance policy, or a medicare
supplement plan in the state shall notify the applicant of the exis—
tence of the state plans, the requirements fcr being accepted, and the
procedure for applying.

ARTICLE 5. GENERAL PROVISIONS .

Sec. 21.55.400. DUTIES OF DIRECTOR. The director may

(@) apprové the selection of 'the writing carrier by the
association and approve the association®s contract with the writing
carrier 1including the coverages and premiums to be charged;

(2) contract with the federal government or another unit of
government to ensure coordination of the state plans with other gov—
ernmental assistance programs; and

(3) adopt regulations necessary tc administer this chapter.

Sec. 21.55.410. STATE NOT LIABLE. The state 1is not liable for
acts or omissions of the association or a writing carrier under this
chapter, or for payment of a claim under a state plan 1issued by a
writing carrier.

Sec. 21.55.500. DEFINITIONS. In this chapter

(1) "association” means, the Comprehensive Disability Insur—
ance Association created in AS 21.55.010;

(2) "copayment™ means the portion cf the eligible expenses,
in excess of the deductible, for which the insured is responsible;

ductible™ means the portion cf eligible
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which the 1insured 1is responsible 1in each calendar year under AS 21.-
55.120(a);

4) "disability 1insurance”™ means a group or individual
disability insurance policy, health care service contract, or health
maintenance agreement;

(5) "home health agency services" means any of the follow—
ing services provided upon recommendation of a licensed physician as
part of a treatment plan:

(A) intermittent or part-time nursing services of a
registered professional nurse or a licensed practical nurse, that
are provided to a person under the continued direction of the
person®s physician and within the limitation of the nurse’s
license;

(B) nursing services that are provided to a person at
the person®s residence, 1including a residential care facility or
adult boarding home; a hospital, skilled nursing facility or
intermediate care facility is not considered a residence;

© home health aide services that are prescribed by
and under the continued direction of a physician and supervised
by a professional nurse;

(D) home health aide services that are provided to a
person at the person"s residence, as described in (B) of this
paragraph;

(E) physical and occupational therapy services, speech
pathology, and audiology services that are prescribed by a physi—
cian and provided to a person by or under the supervision of a
qualified practitioner; these services may be provided to a
person who is a patient in an intermediate care facility or

skilled nursing facility;
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(6) "hospice services" means services provided under a
coordinated comprehensive program of palliative and supportive care on
a24-hour, seven days per week basis for persons who have been
diagnosed as terminally ill and their families by an interdisciplinary
team of professionals or volunteers wunder an 1incorporated central
administration that has a physician as medical director;

@) "major medical coverage” means a disability insurance
contract or subscriber contract that provides benefits for hospital
and medical care with potential lifetime maximum benefits per insured
of $500,000;

(8) "medical social services”™ means services rendered the
patient under the direction of a physician by a qualified social
worker holding a master®s degree from an accredited school of social
work, including assessment of the social, psychological and family
problems related to or arising out of the covered person®s illness and
treatment, appropriate action and utilization of community resources
to assist in resolving the problems, and participation in the develop—
ment of treatment for the covered person;

(9) "resident” means a peiSv.nwho 1is physically present in
the state, has Jlived in the state for at least the six consecutive
months immediately preceding application for a state plan, and intends
to remain permanently in the state; "resident™ also includes a person
who 1is not physically present in the state if the person 1iived in the
state for at least six of the nine months immediately preceding appli—
cation for a state plan and the person®s absence from the state is for
medical treatment or education; a person ceases to be a resident if
the person 1is absent from the state for more than 90 consecutive days

other than for medical treatment or education;

"state plan” means a policy of insurance offered by the
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association through a writing carrier;

(11) "usual, customary, reasonable, or prevailing charge"
means a charge that has been approved by the director for a medical
care procedure, service, or supply 1item, and that is the Ilowest of the

following amounts:

(A) the billed amount for the medical service pro—
vider®s actual charge;

(B) the charge wusually made by that provider for
performing that procedure or service or for providing the supply
item; or

(C) the customary charge, based on a profile of char—
ges made for the same medical procedure, service, or supply item
in the same geographical area by other providers that have per—
formed the same procedure or service or can provide the same
supply 1tem; the customary charge may not exceed the 75th percen—
tile of the profile of charges;

(12) "writing carrier”™ means the insurer or insurers select—
ed by the association and approved by the director to administer a
state plan.
* Sec. 3. AS 21.09.210 1is amended by adding a new subsection to read:

a) A member of the Comprehensive Disability Insurance Asso—
ciation created in AS 21.55.010 may «credit against a premium tax
imposed against disability insurance premiums under this section, an
amount equal to an assessment against the member under AS 21.55.-
220(d). Any portion of the credit allowed in this subsection that
cannot be taken in a tax year without reducing taxable premiums below
zero may be carried forward and credited in successive years until the
credit 1is exhausted.

* Sec. 4. The association established by sec. 2 of t



2i! avdiiaoxe to residents the plans required by AS 21.55.100, enacted

J sec. 2 of this Act, by January i, 1991.

Sec. 5. This Act takes effect immediately under AS 01.10.070(c).
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1 available to residents the plans required by AS 21.55.100, enacted in

2 sec. 2 of this Act, by January 1, 1991.

3 * Sec. 5.AS 21.09.210(jJ) and AS 21.55 are repealed.

4 * Sec. 6. Section 5 of this Act takes effect July 1, 1995.

5
* Sec. 7. Except for sec. 5 of this Act, this Act takes effectimmedi —

ately under AS 01.10.070(c).
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 12, 1990
SUBJECT: Disability insurance - CSSSSB 304 (L&C)
TO: Senator Jack Coghill

"*x
FROM: Michael F. Ford fhﬂ'l

Legislative Counsel

The following 1is a sectional analysis of CSSSSB 304 (L&C):
Section 1 - Legislative intent.
Section 2

Sec. 21.55.010 - Establishes the Comprehensive Disability
Insurance Association and provides that the purpose of the
association is to provide health insurance to eligible resi—
dents of the state.

Sec. 21.55.020 - Establishes the board of directors of the
health insurance association, and requires the board to use
a weighted voting system based on premium income.

Sec. 21.55.030 - Establishes the general powers of the au—
thority.

Sec. 21.55.040 - Requires the association to develop a plan
of operation. Provides specific items that must be included
in the plan of operation.

Sec. 21.55.050 - Exempts the association from the Adminis—
trative Procedure Act (AS 44.62).

Sec. 21.55.060 - Exempts the association from all taxes ex—

cept taxes on real or personal property. Allows a tax
credit for members of the assocration.

Sec. 21.55.100 - Requires the authority to provide health
care insurance to eligible residents of the state.
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Sec. 21.55.110 - Establishes minimum benefits that must be
provided.

Sec. 21.55.120 - Establishes deductible and copayment amounts.
Provides for annual adjustment of the deductible.

Sec. 21.55.130 - Establishes criteria for coverage of a pre—
existing condition.

Sec. 21.55.140 - Provides that certain care and services are
not covered by the state insurance plan.

Sec. 21.55.150 - Establishes limits on the premium charged
for state insurance.

Sec. 21.55.200 - Establishes criteria for selection of an
insurer to administer the state plan.

Sec. 21.55.210 - Establishes the duties of the insurer who
administers the state plan.

Sec. 21.55.220 - Provides for enrollment in the state plan,

and for assessment of claims expenses to members of the as—
sociation.

Sec. 21.55.300 - Establishes eligibility requirements for
enrollment in the state plan.

Sec. 21.55.310 - Provides for enrollment in the state plan.

Sec. 21.55.320 - Requires the writing carrier to act on an
enrollment application within 30 days.

Sec. 21.55.330 - Establishes the effective date of insurance
coverage.

Sec. 21.55.340 - Requires the association to solicit eligible
residents for enrollment.

Sec. 21.55.400 - Duties of the director of the division of
insurance.

Sec. 21.55.410 - Gives the state immunity for acts or omis—
sions of the association, and for payment of claims.

Sec. 21.55.500 - Definitions.
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BILL ANALYSIS

department OIVISION BILL NUMBER SPONSOR i
Commerce & Econ. Dev. Insurance CSSSSB 304(L&C Senator Coghill

SHORT TITLE OF BILL

An Act Relatina to Disability Insurance
DEPARTMENT POSITION

Neutral

PREPARED BY COMMISSIO S SIGNAnURE DATE

Dave Walsh, Director / ihdzs.

SUMMARY

OTHER AGENCIES AFFECTED BY BILL i CONSTITUENT GROUP(S) AFFECTED BY BILL .

Department of Health and Soda! Services UmnsurabTe residents and residents
who have involuntarily lost their
health Insurance coverage

ORGANIZATIONAL SUPPORT FOR BILL ORGANIZATIONAL OPPOSITION TO BILL

Insurance Industry Unknown

FISCAL IMPACT: Z NONE Z FISCAL NOTE ATTACHED
BACKGROUND LEGISLATIVE INTENT
SB 304 provides for a third party medical care financing mechanism for residents who are
either marginally insurable or uninsurable or who have involuntarily lost their coverage
with the financial ability to pay premiums at a level deemed affordable. This measure is
similar to CSHB 589 of the Fourteenth Legislature, and HB 72 and HB 474 of the Fifteenth
Legislature. There is the possibility of a substantial loss of premium tax revenues up to
$4.2 million.

ANALYSIS OF BILL PROGRAM EFFECTS

See Attached

AMENDMENTS PROPOSED

None

4076D-1 /3290f PLEASE ATTACH A SEPARATE SHEET FOR ADDITIONAL COMMENTS OR ANALYSIS

01 008 (Rev. 11/89)
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ANALYSISOFBILL/PROGRAM EFFECTS

SECTION 2 AS 21.55.010 - .500
AS 2155A1Q

This section creates the Comprehensive Disability Insurance Association
(CDIA). Membership is mandatory as a condition of licensure for those insurers
and hospital or medical service corporations that offer major medical coverage
in Alaska. "Self-insurers™ are not members and could not be forced to be
members due to the preexemption created by the Employee Retirement Income
Security Actof 1974 (ERISA).

AS 21.55,20

Criteria for CDIA’ seven-member board is established in this section. The
director or director’s designee is a nonvoting, ex-officio member of the board.
The vote of a board member is weighted based upon that member’s share of
Alaska disability insurance premium for major medical coverage. The CDIA
board members may be compensated only for their expenses incurred as board
members. The costs incurred by the director for association related duties, such
as travel expenses to attend board meetings, must be borne by the Division of
Insurance’s budget. FY 91 would be impacted the most as numerous meetings
can be anticipated to implement this program. Four board meetings can be
anticipated in future years. The board meetings could also be expected to take
place outside of Alaska as board membership will be insurers domiciled outside
of this state. It will be more cost effective for members to meet in a central
location in the contiguous 48 states.

AS 21,55,Q30—,Q6.Q.

These sections set out CDIA’s general powers, an outline for a plan of
operations, an exemption from the Administration Procedures Act, and an
exemption from any taxes and fees levied by the state or any political
subdivisions (other than those on real or personal property).

AS 21.55,1QQ

Two plans of disability insurance are required to be made available to eligible
residents. The two plans are differentiated by the deductible described in
AS 21.55.120 ($1,000 and $5,000).

4076D/22390e



A resident is eligible (AS 21.55.300(a)) for coverage if the person provides
evidence of:

1. rejection for medical reasons, a requirement of restrictive
riders, an updated premiums or a preexisting condition limitation
which has the effect of substantially reducing coverage as compared
to a person considered to be a standard risk, oy at least one member
insurer within six months ofthe date of application; or

2. involuntary termination of disability insurance coverage for
any reascu other than nonpayment of premiums.

The following persons are not eligible (AS 21.55.300(b)):

1. a person who, at the time of application, is eligible for
medical assistance;

2. aperson who terminated coverage under this chapter unless
12 months have elapsed since termination, or that the person can
show that other continuous coverage was involuntarily terminated
for any reason other than for nonpayment of premium;

3. a person on whose behalf $500,000 in benefits have been
paid; and

4. inmates of public institutions and persons whose benefits
are duplicated under public programs.

It should be noted that a person who previously has had double coverage and
involuntarily loses one coverage plan would be eligible for this program. Ifitis
not the sponsor’ intent for this program to provide for double coverage, this
section would need to be amended to accomplisn this.

No other eligibility criteria may be applied other than that found in
AS 21.55.300 and a person may not be denied coverage if those criteria are met
and application is made in accordance with AS 21.55.310.

AS 21.55.110

Minimum benefit standards are established in this section. The benefit
configuration is quite comprehensive and may provide for premium rates that
may not be affordable even with a premium cap of 150% of a standard rate
established under AS 21.55.150. A "no frills" catastrophic type of benefit
configuration may wish to be considered in order to address the affordability
issue.

AS 21,55.120

The two deductible amounts of $1,000 and $5,000 are established here. A
deductible "carry-over" provision is established for expenses incurred in the last
three months of any calendar year used to satisfy the deductible. Those
expenses will be used to also satisfy the deductible in the following year.

4076D/22390e



An insured’ out-of-pocket costs are limited to $2,000 as a result ofresponsibility
for the deductible and copayment.

The deductible may be adjusted annually by the dire ‘tor based upon the change
in the consumer price index for the Anchorage Metropolitan area.

AS-21,55,13.0

This section provides the allowable preexisting medical condition provision to be
included in the state plans. No coverage is to be provided for tne first twelve
months of coverage for any preexistent medical conditions.

The state plan must credit time covered under a previous contract which was
involuntarily terminated toward satisfaction of the time parameters in which
coverage is not provided for a preexisting condition. In such a situation and if
the person applies for state plan coverage within 31 days after involuntary
termination, the state plan coverage is retroactive to the termination date.

AS 21,55,140.

This section provides a list of care and services not to be covered by the state
plans.

AS 21.55.15Q

Standards for the establishment of premium rates are found here. Age banded
rates that vary by geographic location of the insured are required. The rates
charged by the CDIA are not to be excessive, inadequate, or unfairly
discriminatory. However, the maximum rates charged may not exceed 150% of
the average ofthe rates charged for a standard risk by the nve insurers with the
largest member of Alaskan residents covered under equivalent plans of
insurance coverage. The director would need to establish criteria to determine
actuarially equivalent plans and collect data regarding the number of persons
covered in each plan in order to determine the five members whose rates are
going to be solicited. (This data is not currently reported.) Furthermore, each of
the five insurer’s rates for its actuarially equivalent plans would have to be
verified as being actuarially sound by the division. This activity will have a
fiscal impact on the division as well as on the insurance industiy. A less costly
approach would be to determine the five insurers on the basis of total disability
premiums written in Alaska. However, the division would still need to contract
annually with a qualified actuary to determine the structural compatibility and
actuarial soundness ofthe rate structures.

Testimony on CSHB 589 of the Fourteenth Legislature from the insurance

industry indicated that actuarially sound rates for the uninsurable population
might exceed standard rates by a factor of three.

4076D/22390e



Criteria for the selection ofthe member to administer the state plans is found in
this section. Essentially, the criteria entail the proven ability to administer
large insurance contracts efficiently. An additional criteria that may wish to be
considered would be to require that an administrative, claims payment facility
be located in Alaska. However, cost/benefit justification would need to prevail.

AS 21.55.210

This section sets out the duties to be performed by the writing carrier. The
duties include those usually performed by any insurer or hospital or medical
service corporation.

AS 21.55.22Q

The material provisions of this section pertain to establishing each member’s
liability for its proportional share of the costs to operate the state plans and
proportional share of claims that exceed the premiums collected. Each
member’s proportional share is determined by the relationship of its total
disability insurance premiums or subscriber fees to the total of all members.
Failure by a member to pay an assessment within 30 days from when it is due is
grounds for revocation ofthrt member’s certificate of authority. Any gains from
operations of the state plans are required to bo held at interest and be used to
onset fiiture claims or to reduce premium rates.

Any assessments paid by a member are considered an expense item for
statutory financial reporting purposes.

AS 21.55.aftQ

Eligibility for participation in the state plans is outlined in this section as well
as an outline for those persons not eligible. These criteria were discussed
previously in the comments on AS 21.55.100.

AS 21.55.310

This section contains the procedure for application for state plan coverage, and a
description of the personal information required to be provided. It should also
be noted that no premium payment is required to accompany the application.

AS 21.55.320

This section requires the writing carrier to respond to each applicant within
30 days of request of an application. The application is either rejected for
noncompliance with AS 21.55.300 and AS 21.55.310, or it is accepted and billing
information is provided.
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The effective date of coverage under the state plans is governed by this section.
The primary criteria for coverage effectuation is the receipt of the appropriate
premium by the writing carrier. Generally, coverage is retroactive to the date of
the application. However, coverage may be retroactive to the date that a
person’s previous coverage was terminated if that person:

1. applies for state plan coverage within 60 days after the previous
coverage was terminated;

2. is accepted by the writing carrier; and
3. pays a specified premium for the period ofretroactive coverage.

One area in need of clarification is what date constitutes the "date of
application”. Basically, two possible dates could constitute that date:

1. the date the applicant signs the application (under the
assumption the application form will have a signature space, and a space
for the applicant to date his or her signature). Ifthis is tne intended aate,
it is recommended that each applicant’s signature and date ofsignature be
notarized,

OR

2. the date the writing carrier receives a completed application.
This would be determined assumedly by a mechanically stamped day/date
ofreceipt on the application itself.

This clarification can be accomplished with adoption of regulations under
AS 21.55.400(3).

AS.21.55340

This section calls for the association to develop and implement a program of
public awareness that encourages and facilitates participation in the state
plans. Any member that rejects coverage or applies underwriting restrictions is
required to inform that person of the existence of the state plans, eligibility
requirements, and the application procedures.

The marketing of the state plans, other than by association members or the
writing carrier on a direct basis, is limited to licensed disability insurance
agents. No mention is made of any compensation for the agent that "sells" a
state plan to an eligible person. The issue of compensation for agents may wish
to be addressed.

AS2.155.40

The duties of the director are outlined in this section. One duty
(AS 21.55.400(2)) entails the contracting with other governmental entities (state
and federal) to coordinate this program with other medical assistance
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programs. It is understood that such arrangements are typically accomplished
not through contracts, per se, butthrough "memoranda ofagreement".

AS-2155141Q

This section states the state is not liable for the acts of the association in
operating this plan.

AS 21.5MQ.Q

This section contains the definitions ofthe operative terms used in this proposal.
The term "major medical™ includes the lifetime maximum of $500,000. It should

be noted that an insurer could escape membership in the association by offering
plans with maximum benefits of less than $500,000.

SECTIQELa

This section creates an offset equal to any assessment to premium taxes
required to be paid by a member. Such credits may be carried forward if the
offset in a given year would reduce a member’s premium tax liability to less
than zero.

This will result in less premium tax receipts for the state depending upon the
state plans’ financial performance. It should fee noted that this credit can be
applied against premium taxes associated only with disability insurance
premiums.

There may be an inequitable result due to the different premium tax bases for
insurers and hospital or medical service corporations.

SECTIQIL4

This section requires that state plans be available by January 1, 1991. This
appears to be a quite short lead time to develop these plans. If*this Act is
enacted during the first session, it might be more realistic to have the
implementation date setat July 1,1991.

SECTIONS

This Actwould take effect immediately.
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The Uninsurabies

By Imre Nemeth

Uninsurable is a label branded on
more and more people. As health
care costs rise, insurance providers
are looking for ways to cover them-
selves in a very volatile business..

People with heart conditions, can-
cer, other serious illnesses or just an
all-around broken-down body don't
fit into the system.

Lucky enough to fit under the um-
brella of a corporate health plan,
those who have had some major med-
ical catastrophe in their pastare able
toget coverage. Unfortunately, a large
group ofcastaways seems to fitin the
individual category.

In this area, it’s easy for an insurer
to print “rejected” on an applicant's
form. It enhances competitiveness
and keeps costs down for people who
don’t get sick or trampled under the
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Coghills bill would create high-risk pool

foot of calamity. Thus, it’s good for
the rest but, due to economic con-
cerns, cancels out anybody else.

Abill Sen. Jack Coghill (R-Nenana)
introduced this session would give
these uninsurabies another option.

Senate bill No. 304 would create a
risk pool for this group. It would pro-
vide “access to disability insurance

coverage to all residents of the state
who are denied adequate disability
insurance coverage for any reason or
who are otherwise considered unin-
surable."

Insurance agen I Bruce Moore, pres-
ident of the Southern Alaska Life
Underwriters, considers the bill one
of his pet projects He feels the issue
is ofgrand importance notonly to his
industry but to clients of his that fall
under this category.

OtLdukl

Rather than place high-risk indi-
viduals in the same group as others
taking out plans or having them face
exclusion, this would incorporate
every individual into one pool. The
risk for this wouldn’t the concen-
trated responsibility of a single in-
surer but spread evenly among all
the insurance firms providing health
coverage in the state.

“We as an industry would be pick-
ing up the tab,” Moore said. “I think
it’s important that our industry do
what it can to support this big prob-
lem. It’s a very positive solution.”

Under the bill, which according to
Moore was written toinclude as many
hypothetical situations as possible,
those in the pool wouldn’t pay any-
more than 50 percent more than the

KIRABRCKERAGEAND AAHUATES

average health insurance premium.

The bill is modeled after a similar
program in Washington state. So far
17 states have adopted legislation
creating like programs.

The problem of the uninsurable is
fairly large. There is the possibility
thatemployers may refrain from hir-
ing somebody who would cause their
health plans problems in the future.

Moore said there seems to be quite
a bit of support this time around for
the high-risk pool.

“The concern is what if the losses
become too high?' he said. "What if
the 50 percent premium cap is not
adequate?”

These are questions nobody yet
knows the answers to. It isn’t even
known yet how many people are out
there who would be eligible.
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COR*»ARISON OF CONVERSION RATES

TO AETNA MANUAL RATES

Aetnha

Oonveralon Rates
Under 25 750
25-29 830
30-34 871
35-39 915
40-44 966
46-40 1003
50-54 1221
55-59 1391
60-64 1548

Aetna
Manual Rates
(60/60 m/f split)
394
394
448
448
491
565
650
74Q
067

Relativity

193%
211%
194%
204%
197%
193%
168%
187%
179%
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February 6, 1990

Senator Coghill
P.0. Box 55028
NOrth Pole, Alaska 99705

Dear Senator Coghill,

I have a medical condition which apparently makes me uninsurable.

I have recently attempted to obtain adequate medical coverage and
have been severely ridered because of my current medical condition.
I know that there are many others that have the same fate as |I.

I would like to express my support for Senate Bill 304 as written.
I have recently reviewed the bill and feel that the creation of

a "high risk pool"™ would be a benefit to all concerned. The State
of Alaska, the insurance companies involved and certainly the
Alaskan participants would be better off as a result of this bill.

Please contact me for any further support that you might need.

Sinq@rely,

H. Lamar Cray

7703 Arlone
Anchorage, Alaska 99502

521 W, 41st Avenue Anchorage, Alaska 99503-6635 (907) 562-2911
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Senator John B. Coghill
P.0. Box 55028
North Pole AK 99705

"RE: Support of Senate Bill 304 as written
. Dear Senator Coghill:

We have employees and patients who have medical conditions which make them un—
insurable. They have attempted to obtain adequate medical coverage and have
either been rejected or severely ridered because of their circumstances. |1
understand that there are many Alaskans who share this situation.

I would like to express my support for Senate Bill 304 as written. | have re—
cently reviewed the bill and feel that the creation of a "high risk pool" would
be a benefit to all concerned. The State of Alaska, the insurance companies
involved, and certainly the Alaskan participants would be better off as a result
of this bill.

Please feel free to contact me for any further support that you may need.

Sincerely,



Tan Maslyk “kV ']\ “?cn
2220 Tasha Drive “
Anchorage, AK 99502

November 22, 1989

Senator Coghill

P.0. Office Box 55028

North Pole, AK 99705

Re: Support of Senate Bill 304 as written

Dear Senator Coghill,

My dependant child has a medical condition which apparently makes

her uninsurable. I have recently attempted to obtain medical
coverage for her from two 1insurance companies and have been
rejected by both because of her current circumstance. |

understand that there are many Alaskans whom share my situation.

I would like to express my support for Senate Bill 304 as

written. I have recently reviewed the bill and feel that the
creation of a "high risk pool”™ would be a benifit to all
concerned. The State of Alaska, the 1insurance companies 1involved

and certainly the Alaskan participants would be better off as a
result of this bill.

Please feel free to contact me for any further support that you
may need.

Sincerely,



March 27, 1989

To: Senator Jack Coghill
Capital, Room 30
Juneau

From: Jan H. Soloy
P.0. Box 872801
Wasilla, Alaska 99687
376-3813

Subject: High Risk Health Insurance Coverage

I have been an Alaskan resident since 1981, prior to moving here | worked as a
Registerd Nurse in the speciality areas of Coronary]|Intensive Care. The reason

I relocated to Alaska was that | married a man that resided here. We have two
sons,Matthew is seven and Sam is 3. We own and operate a helicopter company that
is based in Wasilla. The past eight years we have built the company from the
size of one machine and one employee to five machines and 25 full- time and
seasonal employees. Chris and | are active in community youth activity programs
and we,sponsor youth sports in the area. We also have decided to donate a piece
of needed equipment for one of the schools in this area each year that we can.

We are firm believers in local business and individuals supportine the conmunity.

For twelve years 1| have lived with a condition called Multiple Sclerosis. Although

I am lucky and have been very stable, living and coping with a disease like MS

has been a challenge in many ways. | have had the opportunity to be in laige groups
for health insurance coverage, that has changed now because of some changes in
federal law and company policies of the group we are in. We have group benefits

for 17 more months and if it weren"t for the fact that our coverage is in Washington
and not in Alaska, | would be out-of-luck and be without any comprehensive coverage.
Because the Washington legislators saw fit to pass legislation that savs that if

you lose group coverage you must be guaranteed conversion to an individual plan,
regardless of your health status,This goes beyond the CORRA law. Thprpforp T™m
luckier than most with a high risk condition in a non-group situation. 1 have

some basic coverage for general medical care. Nothing for Skilled Nursing Facilities,
Hospice, Rehab., no catastrophic coverage at all. I"m grateful for the law in Wa.

but I live in Alaska now. 1 have been turned down for insurance before but went

back to work in a large hospital, 1 have been aware of health insurance problems,

now that awareness is reality. 1°m one of the 15 million in this country and thousands
in this state alone,that because of a preexsisting condition is urderinsured.The
numbers for uninsured are much greater.

I have copies of several pieces of legislation on this topic,that have been introduced
in the Alaskan legislature this year and one in 1986. Granted this is a national
problem but experts agree that we are at least 20 years away from solving it at the
national level. Indeed,the trend for solutions is at the State level of government.
Twenty states have passed and put into effect laws which have created some version

of a High Risk Health Insurance Pool. This number grows each year, Ffifteen more,
including Alaska have introduced bills dealing with this issue. Yes, the states lose
money but without this coverage another group of indigents-dre created. That has a
fiscal impact on the state also. Only Multi-millionaires can afford to be without



3-27-89
High Risk Insurance

health insurance. One should not have to get a divorce or relinguish all assets
to be eligible for medical benefits.

This is a problem that faces many people in Alaska. | have been in contact with

the Heart, Diabetes,Lung and Epileptic Associations,MDA;Cancer Society and several
Senior Citizens groups among a few. They are all in support of state health
insurance for people that have been refused coverage for health reasons. all
"realize that tnis insurance is costly, with large deductibles. | spoke with

several thac would be able to pay this, with some effort on my part and others

you will be hearing from constiguents on this. In the meantime, | believe it is
time for Alaska to address this problem. 1 am aware of The Budget problems we face
but if 20 going on more states can find ways to resolve this problem despite their
varied problems, then | believe Alaska can too and will. Mike Losow of the National
MS Society informed me that Alaska had introduced some of the best legislation
ever designed to dissolve barriersoto health insurance coverage for the chronic
condition groups. This made me strangely proud. 1 told Mike that 1 felt we would
do more than design and consider.The timeis now to make this a legislativepriority,
even in the face of oil prices.

Furthermore, there is no sector of private business that can solve this, we have no

one to turn to but our government. Government that was formed, among other things to

protect and promote public health for everyone, not just the unfortunate but the
middle]class group and upper middle-class.

I support state sponsored and created High Risk Health Insurance. Please consider
introducing or supporting legislation that would allow access to health care for
the ones who " fall through the cracks".

I would like to hear from you, yourthoughts andhow close you feel Alaska is to
passing this type of legislation.

Respectfully,

Jan H. Soloy

cc: legislative offices
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RISK POOLS FOR UNINSURABLES

The charts and information provided with this
SLR were 1in part compiled by an organization called
Communicating for Agriculture which has been interested
in the risk pool issue since 1975. We thank them and
the other organizations who have provided information to
NALU and who continue to provide information on this
important 1issue.

Among the uninsured are those who have been
denied 1insurance coverage for reasons of poor health or
who have been offered insurance policies with extremely
high premiums or with restrictive exclusions for pre—
existing conditions. For some of these people, money is
not the barrier to health care until such time as large
medical bills drain their resources.

In 13 states, high risk individuals now have
access to health insurance risk pools. Under such
programs, health status 1is in theory eliminated as a
barrier to the availability of health insurance, since
insurance 1is available through the pool.

Clearly, risk pools do not eliminate all
barriers to the availability of health insurance,
because the insurance obtainable through pools 1is expen—
sive. Nevertheless, advocates argue that this availabi—
lity of insurance helps to create a principle that
everyone should have the opportunity to purchase health
insurance. Second, they argue that health insurance for
high risk individuals does address one small segment of
the larger population of uninsured individuals.
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IN SUMMARY

tes allow a waiver of this waiting period through
payment of a premium surcharge.

Cost remains the biggest barrier to obtaining
health insurance through risk pools, since insurance
provided to high risk individuals must obviously be more
expensive than that for standard risks.

While these premiums are high, they would be
even higher 1in the absence of state imposed limits that
cap premiums at no more than a fixed percentage (usually
about 150%) of the standard individual premium in the
state.

One state has taken an additional step to make
risk pools more accessible to the poor. The Wisconsin
legislature in 1985 passed legislation appropriating
funds to assist low income policyholders in paying pre—
miums .

In theory, premiums are to cover the majority
of claims paid by the pool. In practice, however, pre—
miums are generally insufficient, because of the premium
cap and the poor health status of the insured indivi—
duals. Accordingly, the losses incurred are compensated
by assessing the members of the pooling association, in
proportion to their share of the state health insurance
market-, In most states, these pool assessments are sub-—

sidized through rebates on premium taxes or other state
taxes.

Experience in most states indicates that the
plans lose money over the course of a year. While
losses can at times be large, the cost has been in the
range of 1% of the total amount of premiums collected
from all health insurance policies sold in those states.

Three states, I1llinois, New Mexico,
Washington, enacted pooling laws in 1987. Illinois was
a particularly interesting piece of legislation in that
the law bases the subsidy on general revenues, not an
asssessment on insurers.

No one can reasonably claim that risk pools
will solve the entire problem of the insured, since the
reasons for this lack of coverage are enormously varied.
Some people are left vulnerable by limitations in
Medicaid eligibility; others are employed by firms that
do not offer health insurance; still others are left
without insurance after becoming unemployed or 1losing
dependent coverage through a spouse; some take the risk
of not purchasing insurance although they can afford it.



STATUS QLLEGISIATIQN

CREATING COMPREHENSIVE HEALTH INSURANCE POOLS

STATE

Cifamia

Corediot
Horica
lllinois
Indiama

lowa

NawvViexoo
NewYork
North Dakota

FOR HIGH-RISK INDIVIDUALS

STATUS

InrocLiosd in 19686« Failed

InrocLioed in 1984- Failed
Inrocliced in 1984,1985,1986 - Failed

Inraciosdin 1985,1986 -Failed.
Programin effect m1976.
Programin effect* Octidoer, 1983

Inraclosdin 1985,1966 - Failed in  17%7
Programin effect « July, 1982

Peessd and Sgadinto law- April, 1986« To beoore
<1Enﬁonah$%%% AP

qeﬁggé§§$;kndéqﬁg¥tﬂaNKﬁUﬂrr9u$nheEieaxi

InrocLced in 1984 - Failed
Inracliced in 1985

Toduoy treissesummeof 1985
Todidytreissesume of 196
Suyrgtreisae
Programin effect » June, 1976,
Inracliced in 1984,1985,1986-Failed.
Inraclicedin 1984,1985,1986-Failed

‘EiyﬁgggégrdktﬂaN-ﬂ%B-Tobaxneqpmatnd
Pesssdand Sgedinto lawe 1985« To beoore goeratiorel
G ©

InrocLosdin 19685- Falled fa wbed In 777
Inraclicadin 1985 camedover 1o 1956- Failed
Programin effect « June, 1981
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* * SPECIAL * *

RISK POOLS FOR UNINSURABLES

The charts and information provided with this
SLR were in part compiled by an organization called
Communicating for Agriculture which has been interested
in the risk pool issue since 1975. We thank them and
the other organizations who have provided information to
NALU and who continue to provide information on this
important 1issue.

Among the uninsured are those who have been
denied insurance coverage for reasons of poor health or
who have been offered insurance policies with extremely
high premiums or with restrictive exclusions for pre—
existing conditions. For some of these people, money 1is
not the barrier to health care until such time as large
medical bills drain their resources.

In 13 states, high risk individuals now have
access to health insurance risk pools. Under such
programs, health status 1is in theory eliminated as a
barrier to the availability of health insurance, since
insurance 1is available through the pool.

Clearly, risk pools do not eliminate all
barriers to the availability of health insurance,
because the 1insurance obtainable through pools 1is expen—
sive. Nevertheless, advocates argue that this availabi —
lity of insurance helps to create a principle that
everyone should have the opportunity to purchase health
insurance. Second, they argue that health insurance for
high risk individuals does address one small segment, of
the larger population of uninsured individuals.



NALU POLICY

RECENT NALU
BOARD ACTION

PURPOSE OF
THIS SLR

BASIC DESIGN
OF A RISK POOL

COVERAGE

NALU supports the passage of enabling legisla—
tion in all states to create reinsurance pools or other
mechanisms to fully spread the risks associated with

insuring those persons now denied access to adequate
health 1insurance.

At their April 1987 meeting the NALU Board of
Trustees adopted a recommendation to refer the issue of
state pools for uninsurabies to NALU"s State Law and
Legislation Committee as a high priority item with the
exortation that the Committee work toward the enactment
of legislation creating such pools in all states.

To provide information to all recipients of
the State Legislative Report and to urge those states
currently not providing a method or mechanism for unin-—
surabies to obtain health insurance to consider taking
steps toward the eventual enactment of legislation pro—
viding for such pools.

The basic design of a risk pool is to guaran-—
tee availability of adequate health insurance to all
individuals, regardless of their physical condition.
Although the operation of pools varies considerably from
state to state there 1is a basic pattern. The state
generally forms an association of all health insurance
companies doing business in the state (proposed Tfederal
legislation would permit inclusion of self-insuring
business in this association). One organization is
selected to administer the plan under the guidelines for
benefits, premiums, deductibles, etc. as set forth in
the state law. Individuals then are able to purchase
insurance from the plan.

Risk pool policies do provide a fairly compre—
hensive package of benefits. Unlike many private
individual policies that do not cover physician fees,
risk pools generally specify a minimum benefit package
that includes in-patient hospital services and services
rendered by or at the direction of a physician, as weli
as some skilled nursing care, home health care, and
prescription drugs.

Normally a choice of deductibles 1is offered,
ranging from as low as $150 to as high as $2000,
resulting in substantially different premiums. Some
form of pre-existing condition restriction has been
deemed necessary, 1if only to prevent individuals from
enrolling for insurance only after they need medical
care. Most pools have a six to twelve month waiting
period for pre-existing conditions. However, some sta-
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IN SUMMARY

tes allow a waiver of this waiting period through
payment of a premium surcharge.

Cost remains the biggest barrier to obtaining
health insurance through risk pools, since insurance
provided to high risk individuals must obviously be more
expensive than that for standard risks.

While these premiums are high, they would be
even higher 1in the absence of state imposed limits that
cap premiums at no more than a fixed percentage (usually
about 150%) of the standard individual premium in the
state.

One state has taken an additional step to make
risk pools more accessible to the poor. The Wisconsin
legislature in 1985 passed legislation appropriating
funds to assist low income policyholders in paying pre—
miums .

In theory, premiums are to cover the majority
of claims paid by the pool. In practice, however, pre—
miums are generally insufficient, because of the premium
cap and the poor health status of the insured indivi—
duals. Accordingly, the losses incurred are compensated
by assessing the members of the pooling association, 1in
proportion to their share of the state health insurance
market. In most states, these pool assessments are sub-—
sidized through rebates on premium taxes or other state
taxes.

Experience in most states indicates that the
plans lose money over the course of a year. While
losses can at times be large, the cost has been in the
range of 1% of the total amount of premiums collected
from all health insurance policies sold in those states.

Three states, |Illinois, New Mexico,
Washington, enacted pooling laws in 1987. Illinois was
a particularly interesting piece of legislation in that
the law bases the subsidy on general revenues, not an
asssessment on insurers.

No one can reasonably claim that risk pools
will solve the entire problem of the insured, since the
reasons for this lack of coverage are enormously varied.
Some people are left vulnerable by limitations in
Medicaid eligibility; others are employed by firms that
do not offer health insurance; still others are left
without insurance after becoming unemployed or losing
dependent coverage through a spouse; some take the risk
of not purchasing insurance although they can afford 1it.



ADDITIONAL
INFORMATION

NAIC MODEL
LEGISLATION FOR
CREATING A STATE
HEALTH INSURANCE
POOLING
MECHAN I SM

Risk pools represent a small step in reducing
the uninsured population, or at least that segment of
the insured that is not poor but could become poor when
faced with major medical expenses. These plans,
however, provide no comprehensive solution to the indi—
gent care problem. Risk pools simply encourage and
assist individuals 1in purchasing health insurance.

Those who cannot afford to purchase insurance will in
most cases not benefit from the pools.

The remainder of this SLR contains information
on specific state programs showing the status of
legislation creating comprehensive health insurance
pools and describing the main aspects of a particular
states pool.

The final attachment to this SLR 1is the Model
Legislation adopted by the National Association of
Insurance Commissioners. Immediately preceding the NAIC
Mode®, is a brief synopsis of the model bill.

For further information contact: Roland L.
Panneton, Counsel, National Association of Life
Underwriters, 1922 F Street, N.W., Washington, D.C.
20006, (202)331-6023.



STATUS OF LEGISLATION

CREATING COMPREHENSIYE_ HEALTH INSURANCE POOLS

STATE

CGdifaria

Comredtiot
Harida
llincis
Indiana
lona

NawvMBedao
NewYark
North Dekota

FOR HGH-RISK INDIMDUALS

STATUS

InracLiced in 1985- Failed
InrocLiced in 1984 - Falled
Inraclicedin 1984, 1985, 1985- Falled
InracLicedin 1985, 1966+ Failed
Programineffect » 1976
Programineffedt » Octaboer, 1983
Inraclicedin 1985, 1966- Failed
Programin effect* July, 1982

Pesssdand sgedinto lawe April, 1986« To beoare
operationa ir%gz AP

w177

legdaian - Mardh
Inraclicedin 1984- Failed

Inrocliced in 193

Todudytreiss esummarof 1986
Tosldytreiss esummarof 196
Swyrgtesae

Pogamin effect Jure, 1976
Inraclicedin 1984, 1985 19%6- Falled
InracLicadin 1984,1985,1986-Failed.

RPessdandsgedintolawe 1985« To beoare gperationdl
Juy, 197.

Pesssdad sgedinto law-1985 « To becare o
ot 1505 Or eexly 1957, et

InrocLoad in 1986- Failled 177
Inrocboad in 1985, canied over to 1956 - Falled
Programin effect « June, 1981

dation Emjaﬁsig[%rto lavtofurtner Loy treissead



Cho Inroclioadin 198384 ad 1985:86- Failed

Qegm Inraclicedin 19685- Failed

Rockidad CGiagrgdhic hedthdanineffect

SuhCadira InrocLicsd in 1986:86- Failed

SuhDeaa Ressdin 1984, bunvetioed by Govaar. Infrodlicedin 1965 Falled
* Taresse %g% %q]*g?lrto law- April, 1985- To lbsoore

Tees InrocLicsdin 1977 - Failed

Uzh Inrocliced in 1986- Failed

Mirgnia %&j Wln&}fa BueQocsBHue Shddin 1986

Wsehirgm Todwdyisetteaummeof 1986 /asset! i 1~ 7
* Wisoosin Programin effedt - June, 1981

* Hohlighted dates have existing dans.



STATE

Cdifamia

Corediout

Horida
linois
Indiana

New Yok

North Dekota

Gho
Gegm

South Carolina

South Dakota

MAXIMUM.BEMEEITS PROVIDED

STATUE
NoLinit In Legdeation
$1,000000 Lifetime Barefit
$1,000000 Lifetime Bareit
$500,000 Lifetinme Berefit
$1,000,000 Lifetime Berefit
500,000 Lifetime Berefit
$500,000 Lifetine Barefit

Fanl-NoLimit
Plan |1 « $580,000 Lifetime Bangfit

$250,000 Lifetime Bereiit
NoLimitinLegdaian
$1,000,000 Lifetine Barelit
$00,000 Lifetine Bereit

Regular Plan- 000 Lifetime Berefit
Naﬂzﬁﬁkn§EO(D@LmﬁneBaEm

$300,000 Lifetime Maximum

$1,000,000 Lifetine Barelit

Not Less Than $100,000 Lifetine Berelit
$500000 Lifetinme Berefit
TokeDaniredBy The Bad
$500,000 Lifetine Bereit

$250,000 Lifetine Berefit

$290,000 Lifetine Bareit

$290,000 Lifetine Bargit

$1,000,000 Lifetine Bareit

$60,000 ALel - 250000 Lifetinme Barefit




* Taresse $EN100Lifetinme Bandit

Tees NoLinitinLegdaion
Ush $250,000 Lifetine Barehit
* \Wisoodn $250,000 Lifetine Bergfit

* Highlighted states have existing plans.



STATE

Arizona "
jCaiiforria

Colflrado_~L
* Corediout

* Florida

Ulinoais

Karsss
Kentucky
LS

NewMedco

NawYork
‘North Dekota

Cho

Gegm

South Carolina

South Dakota

PREMIUMXAPS

RATE

123/dVeximum

153Vaxdmum

ToBe Detemined By The Boad
156lnitial, 200%6Mexdnum
125 Mininum, 150% Maxanmum
150% Initial, 2009 Maximum
133/6Veximum

150% Maximum

150% Meximum

ToBe Determined By The Boad
15%Initial, 20Maximum
13B%lnitial, 168%Maxnmum
125% Meximum

15%Initial, 2000/6Maxdimum
15%Initial, 2006Maximum
150% Initial, 4007 Maxinum
133% Initial, 1658% Maxinum

To Be Determined By The Boad
153/6Vexdnum

133% Maxinum

133 6MexamumiFar Ardt Three Yaars
13¥6MaxdimumiFar Ardt Three Yaars
1530lnitial, No Mexinum

123 0lnitial, 200/6Maxdmum



* Taresse 150% Maxinum

Tees ToBeDeamined By The Boad
Ush To Be Determined By The Boad
* WsooEn 1506 Maxanmum

* Hohlighted States rave existing dans



DEDUCTIBLES

NOTE ddesoffer noettenae WHess treanourslisedaedl
E ey pen Uress sited

STATE AMOUNT

South Carolina

South Dakota

Alaska To BeDeamired By The Bad
Arizona $200
Cdifomia $1,000
Qdaab 0, W0 $L00adanydrasDesigesdBy The Boad
* Connedtiot $00; $,000, $L30
* Horida $L000;  $1.500, $00
llinais $1000;  $1500, $000
* Indiana $A0, 800, $L00
* lona 00, $1,000adany ahers Desigreted By The Board
Kass ToBeDeamined By The Boad
Kartuoky To B Detemmined By The Bad
Laisaa To BeDeamined By The Boad
Mesoia $00; $,000
Ms3ssp $1000; $1500, $2000
Mssaun ToBeDaamined B/ The Boad
Monama Not toeassd $1,000
Neraska To Bz Deteined By The Board
NawMexico To Be Deamined By The Boad
NawYak O, $100adaydtesbDesigdesd Bylhe Boad
North Dekota $150, 500, $L000
do $1,000
Osgm $1,000

ToB:Detamired By Tre Boad
$0;, $100adaydhesDesigasdBy The Bad



* Taressee $B0, 000 adanyahersDesigsted By The Board
Texas $200
Utah To Be Determined By The Board

*  \Wisoodn $1000

* Highlighted states have existing plans.



STOP LQSS/QUT.QF.PQCKET EXPENSE LIMITATION

%@%me%ﬁem e?ggesarmrtexhlrﬂmjwll ey eechyear bdfaetedan
STAIE AM.QMI
Aeda To BeDeamired By The Boad
Aizora $1,0001Indvid=l; $2000Faly
Cdifomia $3000MncividLEL; $6000Farily
Gdaab $L500IcvidLe; $3000Fanily
Caomedtiot $2,000ndividual; $4,000Family
R R S dEE
Fanin  $3500Indvidual; CO0Family
e f SRs waEd
Fanlll 51,500Indmvidual; (II)’FamII}//
llincis SLAQOIvidLH; $3000Family; $800Medicare
Indiana Plan| Q0QIncividLal; Q0 Family
Panll A O00Incimalil; %@F&mly
B 00IncviduA; Q0 Fam
C 000 Individugl; 000Fam
ove A SR SREY
; , ly
Kass To B Daamired By The Bad
Kartudsy ToB=Detenmined By The Boad
Lalsaa ToBeDetammined By The Boad
Mrresdia e ATt - St hcivict
Ms3ssma SLAQOIovidLH; $3 000Family; $800Medicare
Mssoun To Bz Determined By 'He Boad
Montara $5,000IndivicLel
Nerada To Be Determmined By The Board
NawvMBedao To Be Deamined By e Boad
North Dalkota $3000 Individuel



Cho 100 IncvidLel; $3000Faly

Qsgm S0 IndvidLal; $3000Farily; $800Medicare
SuthCadira ToBeDetamined By The Boad
SuthDaoa $3000MIndvidLel
e S T
: %
Tees 0o eof insrads aduaedgassinoone, Whidewerisgester
Ush To Be Detemrired By The Boad
* Wisooain Fan|

I aYdl al

%%D’Irdivichal $4,000Family

Panl|

* Hghlighted Sates have exdstingdans



WAITING PERICD FOR PRE-EXISTING CONDITION

(%ASG‘B uterwhich sedwbdforacaﬂnmmld
tlnefd%/_uﬁg eTed]\e CDHEQ?. Thsed Iskesdapeeddingaadtian

oftnrepia o o nedcd adice
rc‘?raﬂ\ﬂwaj Heromaes

STATE WAITING PERIOD. CONDITION PERIOD
Alaska 6Maths 6Maihs
Arizona 6Maths 6Mxths
Cdifamia ToBeDeamired By The Boad

Gdaab 6Mrits 6Maths
Comrediiot 12 Morths 6 Months
Horich 12 Morths 6 Months
llinos eMxitts 6Maths
Indiana 6 Motis 6 Months
lona 6 Moihs 6 Morths
Kass ToBe Deamired By The Boad

Kertudky 2Motts 6Maths
Lausaa eMoths 6Moths
Mrmesaia 6 Moihs D Days
Mssisspa 12Morths DDays
Mssoun 12Morths 6Maths
Montana 12 Months 5VYears
Neorada 6 Moths 6 Months
NawiViedao To Be Determined By The Boad

NewYak oMaihs .(*Months
North Dekata 6 Moits D Days
Cho PDas 6Mais
Gegm DDy 6Morths



SuhCadira
SuhDdaa

* Taresse
Teas

* Wisoogn

* Hohlighted Sates have exdsting dans

6Mxits
2Mxits
6 Months
6Maihs
22Motts
s Months

6Maxths
6Maxths
6 Months
6Maxths
6Mxths
s Months
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Cdifomnia
Cdaab

Comediout

Horick
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..
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POOL FUNDING

of Feckd LaN(TI’EEI Hoyee Retirerent Inoare Seaunty Ad konnas
ERlsb) self-w&rersae
cnst In dlsl.ae

mermtﬂsofa daepod, tredaeaet

|Q;1§a] andlons adarat of sseaat if
a ueah of trengi tofulfill hsaotrachLA
iman ceamiadby tre boadojustify tre

SOURCE

Asesatof s opatiapainginuas
b o Tty b e o
The daehesaested adartypfund of $730,000,
Assessmatwithaedt gdiedegarg pamumiaxadinone tax
Asesvat of lossesto partiapating insurers.

As=s3vat with crediit gpdlied agarst (pemLm taxad

||mTEn%<0rNB><|mJT1a§EEBTHL'rtn Y L@%
%nﬂﬂygm%) peryeaerfc;"dfset

At rEtpeTUT\la(ard noaTetax
e e e, !
Asessvatwith aedit edaganst untaxad
Innonetax. Asodionad d’set

B Tret

Ls=sTatwith arediit aodlied acprst tax
ese godied againgt premumtax an

ToBe Deamnined By The Boad
Assssnatwith aeditgydied scangt pamumitax

LesTratwith aedit ed acpingt untaxaxd
Inoare tax ppliedt agarst premi

Assesmatwith aeditgdied umiaes butaly fortre
arautoe 2Peoftod | agﬂcrﬁ'nlcaaj czaehlrwg'y

Asessnatof lesssstopartigpding irsuas
Assessat with aredit goplied against pramumtax
Asessert with aredit goplied against pramiumitax
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New Yok

* North Dalota

SuhCadira
SouhDekota

* Taresse

Tees

* \Wisoo|n
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Asesatoireuas atoghsae st daamired if taxaredit
will edloned !

Assessrat with aredit godlied against pramumtax and
Inoaretax

Asesatof lessss topatigpding insuas
Asessatoflessssoatiapainginuas
A&&Wmiﬂﬁaaitqqdiazlagﬁrstpmma(adimta(
Asessatwith aedit gydiedacpirst Usefamuaof
TTONTEEy AV R Ot
m%%%mﬂapmrglmmm
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To BeDetermined
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sdty adze pemursior lornoore
pdlcyfﬂc
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