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1 IN THE SENATE

2

3

4

5

BY FISCHER

SENATE BILL NO. 138 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION 

A  BILL

6 For an Act entitled: "An Act relating to the training of foster parents."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
8 * Section 1. AS 47.35 is amended by adding a new section to read:

9 Sec. 47.35.035. FOSTER PARENT TRAINING. (a) A person may not

10 be licensed under this chapter to maintain or conduct a foster home

11 unless the person has completed an orientation for foster parents

12 approved by the department. An orientation required under this sub-

13 section must provide information about foster care regulations, poli-

14 cies, and procedures; practical instruction about the realitier of

15 caring for a child who is placed in a foster home; and other appro-

16 priate information.

17 (b) To maintain a license issued under this chapter for the

18 maintenance or conduct of a foster home, a licensee shall complete

19 annual foster parent training approved y the department. Training

20 under this subsection need not be conducted in a classroom setting,

21 but must include methods of instruction that meet the varying needs of

22 foster parents and the department.

23 (c) The requirements for training under this section may not be

24 waived.

25 * Sec. 2. AS 47.35.040(c) is amended to read:

26 (c) Except as provided in AS 47.35.035, the [THE] department may

27 waive compliance with a standard set out in regulations adopted under

28 AS 47.35.010 - 47.35.080 if an acceptable alternative is established

29 that meets the purpose of the provision and reasonably assures the
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well-being of persons in care.

* Sec. 3. Notwithstanding the provisions of AS 47.35.035, as enacted by 

sec. 1 of this Act, and AS 47.35.040(c), as amended by sec. 2 of this Act, 

a licensee shall be considered to have completed annual training if the 

licensee completes the training during either fiscal year 1990 or fiscal 

year 1991. The Department of Health and Social Services may schedule 

training so that approximately one-half of licensees receive training 

during each of the fiscal years 1990 and 1991.
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A l a s k a  F o s t e r  P a r e n t s  A s s o c i a t i o n
P. O. BOX 140651 • ANCHORAGE, ALASKA 99508

F e b r u a r y  1 5 ,  1 9 8 9

S e n a t e  F i n a n c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
J u n e a u ,  A l a s k a  9 9 8 0 1

S u b j e c t :  S B - 1 3 8 ,  T r a i n i n g  o f  F o s t e r  P a r e n t s

T h e  A l a s k a  F o s t e r  P a r e n t  A s s o c i a t i o n  s u p p o r t s ,  a s  i t  h a s  
f o r  s e v e r a l  y e a r s ,  m a n d a t o r y  t r a i n i n g  f o r  f o s t e r  p a r e n t s .
T h e  b e n e f i t s  o f  t r a i n i n g  a r e  w e l l  k n o w n .  H i g h  q u a l i t y  
t r a i n i n g  r e s u l t s  i n  s u p e r i o r  k n o w l e d g e ,  w h i c h  i n  r e t u r n  
g e n e r a t e s  s u p e r i o r  p e r f o r m a n c e .  I f  y o u  w a n t  a t a s k  
c o m p l e t e d  p r o p e r l y ,  y o u  m u s t  a s s u r e  t h a t  t h e  p e o p l e  w ho a r e  
t o  p e r f o r m  t h a t  t a s k  h a v e  t h e  l e v e l  o f  t r a i n i n g  r e q u i r e d  t o  
a c c o m p l i s h  t h e  r e s p o n s i b l i t i e s  y o u  a s s i g n  t o  t h e m .

F o s t e r  p a r e n t s  a r e  g i v e n  a  d i f f i c u l t  t a s k ,  a n d  f o r  t h e m  
t o  p e r f o r m  a d e q u a t e l y ,  t h e y  m u s t  h a v e  t r a i n i n g  t o  e q u i p  t h e m  
t o  m e e t  a  v a r i e t y  o f  c h a l l e n g e s .  T h e  c h i l d r e n  t h a t  t h e y  
r e c e i v e  i n t o  t h e i r  f a m i l i e s  a r e  n o t  c o m i n g  f r o m  l o v i n g  a n d  
n u r t u r i n g  b a c k g r o u n d s .  T h e y  h a v e  b e e n  n e g l e c t e d ,  a b u s e d  a n d  
m i s t r e a t e d  i n  w a y s  t h a t  o f t e n  a f f e c t  t h e m  f o r  t h e  r e m a i n d e r  
o f  t h e i r  l i v e s .  T h e y  o f t e n  h a v e  l e a r n i n g  d i s a b i l i t i e s ,  
b e h a v i o r a l  p r o b l e m s  a n d  s o m e t i m e s  s e v e r e  e m o t i o n a l  
i m p a i r m e n t .  F o s t e r  p a r e n t s  m u s t  b e  a b l e  t o  r e c o g n i z e  
i n d i c a t i o n s  o f  o t h e r  t h a n  n o r m a l  b e h a v i o r  s o  t h a t  t h e y  m ay  
b r i n g  t h e m  t o  t h e  a t t e n t i o n  o f  t h e i r  s o c i a l  w o r k e r  a n d  
a s s i s t  i n  d e l i v e r y  o f  s e r v i c e s  t o  a d d r e s s  t h e  c h i l d s  n e e d .  
W h i l e  t h e r e  m ay b e  p r o f e s s i o n a l  c o u n c e l i n g  o r  o t h e r  s e r v i c e s  
o n  a  r e c u r r e n t  b a s i s ,  i t  i s  t h e  f o s t e r  p a r e n t  w ho  i s  t h e r e  
f o r  t h a t  c h i l d  t w e n t y - f o u r  h o u r s  a d a y .  T h e y  n e e d  t o  k n o w  
w h a t  t h e y  c a n  d o  t o  h e l p  t h a t  c h i l d  o v e r c o m e  o b s t a c l e s  t o  
g r o w t h  a n d  d e v e l o p m e n t .

T h e  t r a i n i n g  n e e d s  o f  f o s t e r  p a r e n t s  a r e  v a r i e d .  We 
h a v e  s o m e  f o s t e r  p a r e n t s  w ho  d o  n o t  h a v e  a  h i g h  s c h o o l  
d i p l o m a ,  a n d  o t h e r s  w ho  h a v e  P h d ' s .  Som e h a v e  y e a r s  o f  
e x p e r i e n c e  w h i l e  o t h e r s  h a v e  b e e n  f o s t e r  p a r e n t s  o n l y  a  f e w  
d a y s .  S o m e  h a v e  a t t e n d e d  t r a i n i n g  h e r e  o r  i n  o t h e r  s t a t e s ,  
w h i l e  s o m e  h a v e  h a d  n o  t r a i n i n g  a t  a l l .  F o s t e r  p a r e n t s  h a v e  
b u s y  s c h e d u l e s  a n d  t i m e  t o  a t t e n d  t r a i n i n g  m ay  b e  d i f f i c u l t
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A l a s k a  F o s t e r  P a r e n t s  A s s o c i a t i o n
P. O . BOX 140651 • ANCHORAGE, ALASKA 99508

t o  a r r a n g e  d u r i n g  n o r m a l  b u s i n e s s  h o u r s .  T h e  b e s t  p o s s i b l e  
t r a i n i n g  w o u l d  b e  c o m m u n i t y  b a s e d  a n d  f l e x i b l e  e n o u g h  t o  
a l l o w  p a r t i c i p a t i o n .  I t  s h o u l d  b e  i n t e r e s t i n g ,  i n f o r m a t i v e ,  
a n d  p r o v i d e d  a t  v a r i o u s  s k i l l  l e v e l s .  T o  f o r c e  a n  
e x p e r i e n c e d  f o s t e r  p a r e n t  t o  s i t  t h r o u g h  16 h o u r s  o f  b a s i c  
p a r e n t i n g  1 0 1  i s  n o t  o n l y  w a s t e f u l ,  b u t  a l s o  f r u s t r a t i n g  i n  
t h a t  t h e  f o s t e r  p a r e n t  g i v e s  u p  p e r s o n a l  t i m e  w i t h  
e x p e c t a t i o n s  o f  l e a r n i n g  s o m e t h i n g  h e l p f u l  t o  t h e m s e l v e s  a n d  
t h e  c h i l d r e n  t h e y  f o s t e r .

We s u p p o r t  S B - 1 3 8  w h o l e h e a r t e d l y  a n d  t h a n k  t h e  s p o n s o r ,  
S e n a t o r  F i s c h e r ,  a n d  a l l  o f  y o u  f o r  y o u r  c o n t i n u e d  s u p p o r t  
o f  c h i l d r e n  i n  n e e d .

 ------
F r a n k  H . W a sm e r
V i c e  P r e s i d e n t



A L A S K A  F O S T E R  P A R E N T  A S S O C I A T I O N  
P O  B O X  1 4 0 6 5 1  

A n c h o r a g e ,  A k .  9 9 5 1 4

R E ;  S B  1 3 8  F o s t e r  P a r e n t  T r a i n i n g

F e b r u a r y  1 6, 1 9 8 9

S a n a t o  Finance Chairman and C o m m i t t e e  M e m b e r s :

M y  n a m e  1s M i r i a m  S u m n e r ,  P r e s i d e n t  o f  A l a s k a  F o s t e r  P a r e n t  
A s s o c i a t i o n .  I h a v e  b e e n  a n  o f f i c e r  a n d / o r  b o a r d  m e m b e r  of 
A l a s k a  F o s t e r  P a r e n t  A s s o c i a t i o n  f o r  13 y e a r s - - a n d  in all 
t h o s e  y e a r s ,  t h e  p r i m a r y  g o a l  a n d  f u n c t i o n  o f  A F P A  h a s  b e e n  
f o s t e r  p a r e n t  t r a i n i n g .  A F P A  p r o v i d e d  m o n t h l y  f o s t e r  p a r e n t  
t r a i n i n g / e d u c a t i o n a l  o p p o r t u n i t i e s  b e g i n n i n g  in A n c h o r a g e  
a n d  e x p a n d i n g  s t a t e w i d e  as l o c a l  f o s t e r  p a r e n t  g r o u p s  w e r e  

f o r m e d .  B e t w e e n  m o n t h l y  t r a i n i n g  o p p o r t u n i t i e s ;  l o c a l ,  

r e g i o n a l ,  a n d  s t a t e w i d e  c o n f e r e n c e s  ( p a r t i a l l y  f u n d e d  by a 
c o n t r a c t  w i t h  t h e  D i v i s i o n  o f  F a m i l y  4 Y o u t h  S e r v i c e s ) ,

2 0 - 2 4  h o u r s  o f  t r a i n i n g  w a s  a v a i l a b l e  t o  m o s t  o f  t h e  f o s t e r  

p a r e n t s  in A l a s k a .  W i t h  t h e  a d d e d  u s a g e  o f  v i d e o  t a p e s  of 
m a n y  o f  t h e s e  t r a i n i n g  s e s s i o n s ,  t h e  r e s t  o f  t h e  f o s t e r  

p a r e n t s  c o u l d  h a v e  b e e n  r e a c h e d .  T h e  p r i m a r y  d i f f i c u l t i e s  

A F P A  e n c o u n t e r e d  w e r e  f o s t e r  p a r e n t s  u n d e r s t a n d i n g  t h e  n e e d  
a n d  b e n e f i t s  o f  t r a i n i n g  a n d  e n c o u r a g e m e n t  by D F Y S  f o r  

f o s t e r  p a r e n t s  t o  a t t e n d .  It b e c a m e  o b v i o u s  t o  A F P A  t h a t  it 

w a s  n e c e s s a r y  to m a k e  a m i n i m u m  a m o u n t  o f  t r a i n i n g  m a n d a t o r y  
f o r  all f o s t e r  p a r e n t s .

T h e  p u r p o s e  o f  t h i s  l e g i s l a t i o n  w a s  to r e q u i r e  f o s t e r  _______
p a r e n t s  t o  a c c e s s  a m i n i m u m  o f  15 h o u r s  p e r  y e a r  o f  t r a i n i n g  

t h a t  r e l a t e d  to f o s t e r  c a r e - - r e g a r d l e s s  o f  t h e  s o u r c e  o f  

t h a t  t r a i n i n g .  In m o s t  c o m m u n i t i e s  s t a t e w i d e  e d u c a t i o n a l  
o p p o r t u n i t i e s  h a v e  b e e n  n u m e r o u s  a n d  v a r i e d - - f r o m  s o u r c e s  

s u c h  as t h e  f o s t e r  p a r e n t  a s s o c i a t i o n ,  w o m e n s  r e s o u r c e  

g r o u p s ,  m e n t a l  h e a l t h ,  d r u g  a n d  a l c o h o l  c e n t e r s ,  c o m m u n i t y  

s c h o o l s ,  e t c .  It 1s v i t a l  t h a t  f o s t e r  p a r e n t  t r a i n i n g  be 

l o c a l i z e d  s o  t r a i n i n g  1s r e g u l a r  e n d  o n - g o 1 n g  t o  e n a b l e  

f o s t e r  p a r e n t s  t o  a t t e n d  n o t  o n l y  t h a t  t r a i n i n g  t h a t  is 

r e v e l e n t  t o  t h e i r  s k i l l s  a n d  t y p e  o f  f o s t e r  c a r e  t h e y  

p r o v i d e ,  b u t  a l s o  t o  t h e i r  s c h e d u l e s  a n d  a b i l i t y  t o  a t t e n d .  

It h a s  a l s o  b e e n  v i t a l  t o  s u c c e s s f u l  f o s t e r  p a r e n t  t r a i n i n g  
that, t r a i n i n g  h e  p r o v i d e d  o n  a g r a s s r o o t s  l e v e l  u s i n q  f o s t e r  
p a r e n t s  as t r a i n e r s  o r  t o  s e l e c t  s p e a k e r s  a n d  w o r k s h o p s  t h a t  

a r e  d i r e c t l y  r e l a t e d  t o  t h e  n e e d s  o f  t h o s e  f o s t e r  p a r e n t s  

a n d  t h a t  c o m m u n i t i e s  n e e d s .

W e  a s k  t h a t  y o u  s u p p o r t  t h i s  l e g i s l a t i o n  f u l l y .  It d o e s  n o t  
r e q u i r e  a n y  n e w  f u n d i n g  as $ 3 6 5 , 0 0 0 .  h a s  b e e n  c o n t a i n e d  in 

t h e

D F Y S  b u d g e t  f o r  f o s t e r  p a r e n t  t r a i n i n g  s i n c e  at l e a s t  1 9 8 4 .  
F e d e r a l  m o n i e s  t h r o u g h  T i t l e  I V E  a n d  I V B  c a n  a l s o  b e  u s e d



f o r  f o s t e r  p a r e n t  t r a i n i n g .  U s a g e  o f  t h e  f o s t e r  p a r e n t  
n e t w o r k  f o r  r e g u l a r  a n d  o n g o i n g  t r a i n i n g  c o u l d  be u t i l i z e d  
a g a i n  f o r  a g r e a t  r e d u c t i o n  in c o s t s  a n d  I n c r e a s e  1n s e r v i c e  
p r o v i d e d .

F o s t e r  p a r e n t s  m u s t  b e  e d u c a t e d  a b o u t  t h e  t y p e s  o f  c h i l d r e n  
t h e y  w i l l  b e  c a r i n g  f o r ,  h o w  to b e s t  m e e t  t h e i r  n e e d s ,  h o w  
t h e  s y s t e m  w o r k s ,  m a n a g i n g  b e h a v i o r s ,  w o r k i n g  w i t h  p a r e n t s  
a n d  a g e n c y  s t a f f - - t o  n a m e  j u s t  a f e w .  T h i s  e d u c a t i o n  w i l l  
n o t  o n l y  I m p r o v e  t h e  q u a l i t y  o f  s e r v i c e s  to f o s t e r  c h i l d r e n  
a n d  y o u t h ,  b u t  w i l l  r e t a i n  f o s t e r  p a r e n t s  l o n g e r  a n d  r e d u c e  
b u r n o u t - - t h e r e f o r e  c r e a t i n g  m o r e  e x p e r i e n c e d  a n d  e d u c a t e d  
f o s t e r  p a r e n t s  t o  m e e t  t h e  n e e d s  of A l a s k a n  c h i l d r e n  w h o  

m u s t  l i v e  a w a y  f r o m  t h e i r  f a m i l i e s .  W h e n  w e  c a n  e d u c a t e  
f o s t e r  p a r e n t s  t o  s u c c e s s f u l l y  t r e a t  a b u s e d ,  n e g l e c t e d ,  a n d  

d e l i n q u e n t  y o u t h ,  w e  c a n  h e l p  b r e a k  t h e  c y c l e  o f  a b u s e  a n d  
n e g l e c t  a n d  v i o l e n c e .  F o s t e r  p a r e n t s  a r e  a v i t a l  p a r t  o f  

p r o v i d i n g  t h a t  t r e a t m e n t  f o r  c h i l d r e n  a n d  y o u t h ;  t h e y  a r e  
c a p a b l e  o f  b e i n g  a r e a l  a s s e t  t o  a n d  I n t r a g a l  p a r t  o f  t h e  

t r e a t m e n t  a n d  p r e v e n t i o n  o f  a b u s e  a n d  n e g l e c t  w i t h  s o m e  

t r a i n i n g  a n d  s u p p o r t s .  T h a t  m u s t  s t a r t  w i t h  t h i s  b i l l  t o  

m a k e  a m i n i m u m  o f  15 h o u r s  o f  t r a i n i n g  m a n d a t o r y ,

If y o u  n e e d  f u r t h e r  1 n t n r m a t l Q j i _ r i g a r d 1 n g  t h e  n e e d  f o r  

f o s t e r  p a r e n t  t r a i n i n g ,  w h y  1t m u s t  b e  m a n d a t o r y ,  h i s t o r y ,  

o r  i m p l e m e n t a t i o n ,  p l e a s e  c o n t a c t  m e  at 7 4 5 - 2 1 9 6  o r  7 4 5 - 7 7 9 7  

d a y s  o r  w r i t e  m e  a t  t h e  a b o v e  a d d r e s s .

T h a n k  y o u  f o r  t h i s  o p p o r t u n i t y  t o  t a l k  to y o u  a b o u t  f o s t e r  

p a r e n t  t r a i n i n g .

P r e s i d e n t ,  A F P A





2 /16 /89
Mr. President:

DATE TURNED INTO OFFICE

Committee considered

r e t r o a c t i v e  e x t e n s i o n  o f  t h e  t e r m i n a t i o n  d a t e  o f  t h e  T a s k  F o r c e  o n  
G u i d i n g  a n d  G a m e ;  e f d

and recommended

C A
[ ] or adopt

r ] attached amendment(s) and 

[ ] ____________________ letter of intent adopted

[✓ I

[ ] do not pass

[ ] no recommendation

[ ] individual recommendations

[ ] further referral to ________________________________

C ^ f

)[] same title
) c*r
[] technical 
title change 
(HB only)

FISCAL NOTE f S ) 
[ ] new 
[ ] same as

M/9 M - o
[ ✓f [ ] appropriation no FN
[ ] u p d ated gf@v‘iouS'

note(s) published _____________ _____________

y  j t f / l

OTHER RECOMMENDATIONS

[ ] Committee Backup attached



1 9 8 9  L E G I S L A T I V E  S E S S IO N PUBLISH DATE: 2 / 1 6 / 8 9

‘b
REQUEST: FISCAL NOTE
Revision Dale:_______________________________
Tide: An A c t  e x t e n d i n g  T a s k  f o r c e

o n  g u i d i n g  a n d  g a m e _______________  ____________
Sponsor: R e s o u r c e s _____________________ Components :.Requestor: S e n a t o r  F a h r e n k a m o ________ ____________

EXPENDITURES/REVENUES: (ThousandsofDolIara)

F i s h  a n d  G am e 
l e  C o n s e r v a t i o n

CAPITAL

REVENUE

OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND A STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0 rt

FUNDING: (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL u u u U u U

POSITIONS:
FULL-TIME |
PART-TIME
TEMPORARY f

ANALYSIS : (Attach a separate page if necessary)

Prepared by:Division: W i l d l i f e  C o n ^ r / v a f c i o i M  - / T J

Approved by Commissioner. . . 
Agency: F i s h  a n d  g a m e

Distribution (bypreparer): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

4 6 5 - 4 1 9 0  
_  VI-S7W

Date: -L .

page.



B IL L  V E R S IO N  
P U B L IS H  D A T E 2/16 /891989 LEGISLATIVE SESSION

T h e  T ask  F o rc e  o n  G u id in g  a n d  G a m e  w as e s ta b lish e d  u n d e r  th e  ju r is d ic t io n  o f  th e  L e g is la tiv e  
C o u n c il C o m m itte e . T h is  b ill v e rs io n  w ill a d d  2  m em b ers  to  th e  T a sk  F o rc e  a n d  e x te n d  th e  te rm in a tio n  
d a te  o f  th e  T a sk  F o rc e  to  Ja n . 15, 1990. T h e  T a sk  F o rc e  w ill b e  co m p o sed  o f  15 m e m b e rs , 3 f ro m  th e  
E x e c u tiv e  B ra n c h , 2  leg is la to rs  f ro m  th e  L e g is la tiv e  B ra n c h  a n d  10 p u b lic  m e m b e rs .
P re p a re d  B y: P am e la  S to o p s, D ire c to r  ________________ UA  P h o n e: 46 5 -3 8 5 0
D iv ision : A d m in is tra tiv e  S erv ices

A p p ro v e d  By: 
A gency:

W arren  E n d ic o tt ,  E x e c u tiv e  D ire c to r
L eg is la tiv e  A f fa ir s  A g e n c y

D ate: 2 /1 4 /8 9

D ate : 2 /1 4 /8 9

DISTRIBUTION (BY PREPARER) 
LEGISLATIVE FINANCE 
LEGISLATIVE SPONSOR

R E Q U E S T O R
OFFICE OF M A N A G E M E N T  & B U D G E T  
A G E N C Y  (IES)

Page _ I  o f  2_

REQUEST:
R ev is io n  D a t e : _______________________
T itle : A n  A c t  p ro v id in g  f o r  re tro a c tiv e
e x te n s ic n  o f  th e  te rm in a tio n  d a te  o f  th e  T ask ..
S ponsor: S e n a te  R e so u rc e s__________________
R eq u esto r: S en a te  R e so u rc e s__________________

A f f e c t  A g e n c y  L e g is la tiv e  A f fa i r s  A g en cy  
B R U : L e g is la tiv e  C o u n c il______________________

C o m p o n e n ts C o u n c il &  S u b c o m m itte e s

EXPENDITURES/REVENUES: (THOUSANDS O F  DOLLARS)
OPERATING FY 89

P ersona l S e rv ices
T rav e l
C o n tra c tu a l
S upp lies
E q u ip m e n t
L an d  &  S tru c tu re s
G ra n ts , C la im s
M isce llan eo u s
TOTAL OPERATING

CAPITAL ....J_____ o| 01 0 0 0 0
REVENUE

G e n e ra l F u n d  
F ed e ra l F u n d  
O th e r 
T O T A L

POSITIONS:
F u ll-T im e
P a r t-T im e
T e m p o ra ry

FUNDING: (THOUSANDS

A N A L Y SIS: (A T T A C H  A  S E P A R A T E  P A G E  IF  N E C E S S A R Y )



• vr-; " . '• ;v- :>

It is assumed that travel funds for this task force will be paid as follows:

3 Executive Branch members - absorbed within existing executive branch departments.

2 Legislative Branch members - absorbed within existing Legislative Operating Budget 
or Session Expenses.

10 Public members - paid by Legislative Council funds as projected below.

Projected expenses for the Task Force on Guiding and Game are as follows:

C O N T IN U A T IO N  O F  F IS C A L  A N A L Y S IS

Personal Services - Staff for the Task Force: Secretary, Range 14, Step A
3 months full-time--

Travel- 2 trips @ 366 x 10 members 
2 days per diem ($80)
2 trips x 10 members

Contractual- Transcription of meetings 
Advertising-Public Notices

10,100

7,320

3,200

360
3,000

23,980

Supplies- Will come from existing Legislative Council and Legislative Operating supplies.

Equipment- Will come from existing Legislative Council and Legislative Operating equipment.

FY 89 costs are for one-half year.
FY 90 costs are for one-half year.
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IN THE SENATE BY THE RESOURCES COMMITTEE

CS FOR SENATE BILL NO. 139 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION 

A  BILL

For an Act entitled: "An Act providing for retroactive extension of the

termination date of the Task Force on Guiding and 

Game; increasing the membership of the Task Force on 

Guiding and Game; authorizing certain agencies to 

assist the Task Force on Guiding and Game; and 

providing for an effective date."

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Section 14(d), ch. 160, SLA 1988, is repealed and re-

14 enacted to read:

15 (d) The task force terminates on the earlier of

16 (1) January 15, 1990; or

17 (2) the date of enactment into law of

18 (A) a licensing system for hunting guides and other

19 persons who provide services to hunters for the purpose of

20 facilitating the harvest of big game; and

21 (B) a management system for allocating rights of

22 access to big game to licensed guides.

23 * Sec. 2. Notwithstanding the qualifications for members of the Task

24 Force on Guiding and Game set out in sec. 14(a), ch. 160, SLA 1988, the

25 members of the task force on January 8, 1989, shall continue to serve until

26 they resign or the task force is terminated.

27 * Sec. 3. Notwithstanding the number and composition of the Task Force

28 on Guiding and Game set out in sec. 14(a), ch. 160, SLA 1988, the member-

29 ship of the task force is increased by two additional members appointed by

SB0139b CSSB 139(Res)
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1 the governor. Persons appointed to the task force under this section shall

2 have expertise in research and analysis and, if possible, particular knowl-

3 edge in resource management or allocation systems. Persons appointed to

4 the task force under this section may not have a financial interest in any

5 business involving or related to the commercial taking of game.

6 * Sec. 4. The Office of the Governor, office of management and budget,

7 division of policy and the legislature's House Research Agency and Senate

8 Advisory Council shall provide information, data, research, analysis, and

9 technical assistance to the task force, as requested by the task force, for

10 the purpose of developing a management system for allocating rights of

11 access to big game to licensed guides.

12 * Sec. 5. Sections 1 - 4 of this Act are retroactive to January 8,

13 1989.

14 * Sec. 6. This Act takes effect immediately under AS 01.10.070(c).

CSSB 13*(ResJ -2- SB0139b



H l a s i f e a  ^ > t a t e  E e g f e l a t u r e
Senate &esfource£( Committee

Senator Dick Eliasor, 
Senator Steve Frank 
Senator Rick Halford
Senator Arllss Slurgulcvskl 
Senator Fred Zharoff

Senator Dcttye Fahrenkamp, Chairman

Senator Jay Kerttula. Vice Chairman
P.O. Box V 

Ju n eau . Alaska 9 9 6 1 1  
(9 0 7 ) 4 6 5 - 4 9 0 7

M E M O R A N D U M

TO: S e n .  R i c k  U e h l i n g ,  C o - C h a i r ,  S e n a t e  F i n a n c e  
C o m m i t t e e

FROM S e n .  B e t t y e  F a h r e n k a m p o /S  C h a i r ,  S e n a t e  R e s o u r c e ?  
C o m m i t t e e

RE CS SB 1 3 9  ( R e s )  E x t e n s i o n  o f  T a s k  F o r c e  o n  G u i d i n g  
a n d  G am e

DATE: F e b r u a r y  1 7 ,  1 9 8 9

T h e  I n t e r i m  T a s k  F o r c e  o n  G u i d i n g  a n d  G am e ( " T a s k  F o r c e " )  
w a s  e s t a b l i s h e d  b y  SB 1 9 1  l a s t  s e s s i o n .  T h e i r  m i s s i o n  w a s  t o  
s t u d y  p r o b l e m s  a n d  i s s u e s  c o n c e r n i n g  t h e  c o m m e r c i a l  t a k i n g  o f  
b i g  g a m e  i n  t h e  s t a t e  a n d  t h e  b u s i n e s s e s  o r  p r o f e s s i o n s  t h a t  
p r o v i d e  g o o d s  a n d  s e r v i c e s  t o  b i g  g a m e  h u n t e r s  i n  t h e  s t a t e .  
T h e  t a s k  f o r c e  s u b m i t t e d  t h e i r  r e c o m m e n d a t i o n s  t o  t h e  1 6 t h  
L e g i s l a t u r e  o n  J a n u a r y  1 5 ,  1 9 8 9 .

On O c t o b e r  2 1 ,  1 9 8 8 ,  t h e  A l a s k a  S u p r e m e  C o u r t  i s s u e d  a n  
o p i n i o n  o n  O w s i c h e k  v s .  S t a t e  w h i c h  d e c i d e d  t h a t  t h e  s t a t u t e s  
a n d  r e g u l a t i o n s  t h a t  u n d e r l i e  t h e  s t a t e ' s  e x c l u s i v e  g u i d e  a r e a  
s y s t e m  ( " E G A " )  a r e  u n c o n s t i t u t i o n a l .  A s  a  r e s u l t  o f  t h a t  
d e c i s i o n  t h e  T a s k  F o r c e ' s  f o c u s  c h a n g e d  a s  t h e y  w r e s t l e d  w i t h  
d e t e r m i n i n g  a  n e w  s y s t e m  f o r  t h e  g u i d i n g  i n d u s t r y  a n d  o t h e r s  
i n v o l v e d  i n  p r o v i d i n g  c o m m e r c i a l  s e r v i c e s  t o  b i g  g a m e  h u n t e r s .

T h e  T a s k  F o r c e  s u b m i t t e d  t w o  d r a f t  b i l l s  a s  a  p a r t  o f  
t h e i r  r e p o r t  w h i c h  w e r e  i n t r o d u c e d  b y  b o t h  H o u s e  a n d  S e n a t e  
R e s o u r c e s  C o m m i t t e e s  a s  HB 1 1 2  a n d  HB 1 1 3 ,  a n d  SB 1 3 9  a n d  SB 
1 4 0 .

T h e  D e p a r t m e n t s  o f  F i s h  a n d  G a m e ,  C o m m e r c e  a n d  E c o n o m i c  
D e v e l o p m e n t ,  N a t u r a l  R e s o u r c e s ,  a n d  P u b l i c  S a f e t y  i s s u e d  a  
j o i n t  d e p a r t m e n t  p o s i t i o n  p a p e r  o n  SB 1 3 9 ,  a n d  p r o p o s e d  
a m e n d m e n t s  w h i c h  w o u l d  a d d  t w o  a d d i t i o n a l  m e m b e r s  t o  t h e  T a s k  
F o r c e ,  t o  b e  a p p o i n t e d  b y  t h e  G o v e r n o r .  I t  w a s  f e l t  t h a t  t h e  
r o l e  o f  t h e  T a s k  F o r c e  h a d  c h a n g e d ,  a n d  i t  w o u l d  b e  o f  b e n e f i t  
t o  h a v e  m e m b e r s  w h o s e  e x p e r t i s e  i s  r e s e a r c h  a n d  a n a l y s i s ,  a n d ,  
i f  p o s s i b l e ,  o n e  w h o  h a s  p a r t i c u l a r  k n o w l e d g e  o f  r e s o u r c e  
m a n a g e m e n t  o r  a l l o c a t i o n  s y s t e m s .



M e m o ra n d u m  t o  S e n a t e  F i n a n c e - 2 - F e b r u a r y  1 7 ,  1 9 8 9

T h e i r  s e c o n d  a m e n d m e n t  p r o p o s e s  s p e c i f i c  l a n g u a g e  
m a n d a t i n g  t h a t  t h e  s t a f f  o f  a  n u m b e r  o f  e n t i t i e s  b e  r e q u i r e d  
t o  p r o v i d e  r e s e a r c h ,  a n a l y s i s  a n d  t e c h n i c a l  a s s i s t a n c e  t o  t h e  
T a s k  F o r c e .

T h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  c o n s i d e r e d  o n e  a d d i t i o n a l  
a m e n d m e n t ,  a n d  c h a n g e d  t h e  d a t e  t h e  T a s k  F o r c e  r e p o r t s  t o  t h e  
L e g i s l a t u r e  f r o m  J a n u a r y  1 5 ,  1 9 9 1 ,  t o  J a n u a r y  1 5 ,  1 9 9 0 .  T h e  
S e n a t e  R e s o u r c e s  C o m m i t t e e  a d o p t e d  t h o s e  a m e n d m e n t s ,  w h i c h  a r e  
r e f l e c t e d  i n  t h e  C o m m i t t e e  S u b s t i t u t e  f o r  SB 1 3 9 ,  c u r r e n t l y  
b e f o r e  y o u r  c o m m i t t e e .

T h e  f i s c a l  n o t e  p r e p a r e d  b y  L e g i s l a t i v e  A f f a i r s  A g e n c y  
r e f l e c t s  t r a v e l  a n d  p e r  d i e m  p r o j e c t e d  c o s t s  f o r  t h e  p u b l i c  
m e m b e r s .  I t  a l s o  p r o v i d e s  f o r  c l e r i c a l  s t a f f  s u p p o r t ,  
a d v e r t i s i n g  f o r  p u b l i c  n o t i f i c a t i o n ,  a n d  t r a n s c r i b i n g  o f  
m i n u t e s .  A l l  o t h e r  f i s c a l  n o t e s  a r e  z e r o  f i s c a l  n o t e s .

I  h a v e  p r o v i d e d  c o p i e s  o f  t h e  J o i n t  D e p a r t m e n t  P o s i t i o n  
P a p e r  o n  SB 1 3 9 ,  a  p o r t i o n  o f  t h e  f i n a l  r e p o r t  t o  t h e  1 6 t h  
L e g i s l a t u r e ,  a n d  a  l e t t e r  f r o m  t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e  
w h i c h  e x p l a i n s  m o r e  f u l l y  t h e  i m p l i c a t i o n s  o f  t h e  O w s i c h e k  
d e c i s i o n  f o r  y o u r  r e v i e w .

P a s s a g e  o f  CS SB 1 3 9  ( R e s )  e n s u r e s  t h a t  t h e  T a s k  F o r c e  
c a n  c o n t i n u e  t h e i r  w o r k  t o  d e v e l o p  a  l i c e n s i n g  s y s t e m  f o r  
t h o s e  p r o v i d i n g  c o m m e r c i a l  s e r v i c e s  t o  b i g  g a m e  h u n t e r s ,  a n d  
t o  d e v e l o p  a  m a n a g e m e n t  s y s t e m  f o r  a l l o c a t i n g  r i g h t s  o f  a c c e s s  
t o  b i g  g a m e  b y  t h o s e  p r o v i d e r s .
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NOTICE: This opinion is subject to formal correction before
publication in tie Pacific ftaporteg. Readers are requested 
to bring • typographical or other formal errors to the 
attention of the Cleric of the Appellate Courts# 303 K Street# 
Anchorage, Alaska 99501, in order corrections may be 
trade prior to peoranant publication.

THE SUPREME COURT Of THE STATE Of ALA S K A

KENNETH D. OWSICHEK,

A p p e l l a n t ,

v.

STATE OF ALASKA, GUIDE 
LICENSING AND CONTROL BOARD,

Appellee.

File No. S-1650 

O P I N I O N

[No. 3389 - October 21, 1988]
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Appeal from the Superior Court of the State of 
Alaska, Third J u d icial District, Anchorage, 

M i l t o n  Souter, Judge.

Appearances: Charles E. Tulin, Anchorage, for
Appellant. M i c h a e l  G. Hotchkin and Sarah E* 
McCracken, A s s istant Att o r n e y s  General, 
Anchorage, Ronald W. Loransen, A c t i n g  Attorney 
General, Juneau, for Appellee.

Before: Rabinowitz, Chief Justice, Burke,
Matthews, Compton, and Moore. Justices.

RABINOWITZ, C h i e f  Justice.

We are called upon to decide w h e t h e r  two s t a t u t e s , AS 

08.54.040(7) & .195, comport with article VIII, section 3 of the

O P / M  /  O A J  -



camp and be entitled to exclusive guiding p r i vileges in a desig­

nated area surrounding it. "Joint use areas" w o u l d  be assigned 

where the areas used by two or more guides o v e r l a p p e d . 1 The 

Board first voted in April 1974 to implement this scheme Cor Game 

Management Units 16 and 20.2 Shortly thereafter, in July 1974, 

the Board voted to extend the program to Unit 8 (Kodiak I s l a n d ) .

For the following year, the Board con s i d e r e d  a p p l i c a­

tions for EGAs but took r.o action. In J u l y  197S, the Board 

granted dozens of exclusive and joint use areas in the three 

Units for which the regulation was passed. The Board further 

resolved at that time to extend the p r o g r a m  to eleven more Units, 

including Unit 19. In January 1976 , the B o a r d  voted to grant 

EGAs to qualified guides anywhere in the state. Applications 

were to be based or. "occupancy, use, financial value, and such 

other qualifications a3 the Board may prescribe." The Board set

1. EGAs and joint use areas w i l l  be referred to
collectively as EGAs.

2. The Board of Game has d i v i d e d  the state into 
twenty-six Game Management Units, pri m a r i l y  for purposes cf 
establishing hunting seasons and bag limits for different
species. For these purposes, many Units are d i v ided into several 
subunits with different applicable regulations. See AS 
16.05.255; 5 AAC 78.001-.600, 80.001-.600, 83.O O l T T O O .
86.C01-.910, 88.001-.910. The Guide L i c ensing and Control 3card 
has adapted these Units for purposes of licensing hunting guides. 
12 AAC 38.200(b) (Eff. 6/28/74). Each licensed guide may de
certified to practice in up to three Units. 12 AAC 3 8 . 2 C C M )  
(Eff. 6/28/74). Unit 16 is in South C e n tral Alaska, n e a r
Anchorage, and Unit 20 occupies a large part of Interior Alaska, 
including Fairbanks.
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NOTICE: This opinion is subject to formal correction before
publication in the Pacific Reporter. Readers are requested 
to bring typographical or" other formal errors to the 
attention of the Clerk of the Appellate Courts, 303 K Street, 
Anchorage, Alaska 99201, in order that corrections may be 
made prior to permanent publication.

THE SUPREME COURT OF THE STATE OF A L A S K A

KENNETH D. OWSICHEK,

A p p e l l a n t ,

v.

STATE OF ALASKA, GUIDE 
LICENSING AND CONTROL BOARD,

Appellee.

File No. S-1650 

O P I N I O N

[No. 3389 - October 21, 1988]
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Appeal from the Superior Court of the State of 
'Alaska, Th i r d  J u d i c i a l  District, Anchorage, 
j Mil t o n  Souter, Judge.

Appearances: C h a r l e s  E. Tulin, Anchorage, for
Appellant. M i c h a e l  G. H o t chkin and Sarah E. 

j McCracken, Assistant A t t o r n e y s  General, 
Anchorage, Ronald W. Loransen, A c t i n g  Attorney 
•General, Juneau, for Appellee.

Before: Rabinowitz, Chief Justice, Burke,
Matthews, Compton, and Moore, Justices.

RABINOWITZ, Ch i e f  Justice.

We are called upon to decide w h e t h e r  two statutes, AS

08.54.040 (7) s> .195, comport with article VIII, section 3 of the

•.
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A l a s k a  Constitution. These statutes aut h o r i z e  the Guide 

L i c ensing and Control Board to grant h u n t i n g  guides "exclusive 

guide areas," geographic areas in w h i c h  o n l y  the designated guida 

m a y  lead hunts and from wh i c h  all o t h e r  g u i d e s  are excluded. 

L i c ensed hunters, including other guides, m a y  h u n t  recreationally 

in these areas, but only the holder o f  the exclusive guide area 

may lead hu n t s  professionally.

I .

In 1973 the legislature c r e a t e d  the Gu i d e  Licensing and 

C o n t r o l  Bo a r d  C'GLCS" or "the Board"). Ch. 17, 5 If SLA 1973 . 

This act set forth the composition, p o w e r s  and duties of the 

Board, e s t a b l i s h e d  guidelines for d i f f e r e n t  classes of guide 

licenses, defined unlawful acts, and p r o v i d e d  for the d i s c i p l i n­

ing of guides. Id. It also authorized the B o a r d  generally to 

"regulate activity" of guides*, AS 08 .54.040 (a) (3) , and to adept 

regulations "required by this chapter or r e a s o n a b l y  necessary fcr 

its administration." Id. at 08.54.050. The legislative history 

reveals that the purposes of the act w e r e  "to protect fish and 

game management" and "to get c o m petent p e o p l e  as guides ir. 

Alaska." Alaska Legislative Committee M i n u t e s  Microfiche Mo. 3", 

House Judiciary C o m m i t t e e , H.B. 1, at 20 (Feb. 2, 1973).

One of the first activities of the B o a r d  was to e s t a b­

lish a schema of "exclusive guide areas" (EGAs) and "]oint use 

areas." Under this system, a guide w o u l d  be a b i e  to register his

> 3 3 3 9



camp and be entitled to exclusive guiding pri v i l e g e s  in a desig­

nated area surrounding it. "Joint use areas" wo u l d  be assigned 

where the areas used by two or more guides o v e r l a p p e d . 1 The 

Board first: voted in April 1974 to implement this scheme for Game 

Management Units 16 and 2 0 . 2 Shortly thereafter# in July 1974, 

the Board vo t e d  to extend the program to U n i t  9 (Kodiak I s l a n d ) .

For the following year, the Board c o nsidered appl i c a­

tions for EGAs but took r.o action, In J u l y  197S, the Board 

granted dozen* of exclusive and joint use areas in the three 

Units for wh i c h  the regulation was passed. The Board further 

resolved at that time to extend the p r o g r a m  to elaven more Units, 

including Unit 19. In January 1976, the 3 o a r d  voted to grant 

EGAs to q u a lified guides anywhere in tr.e state. Applications 

were to be based on "occupancy, use, financial value, and such 

other qualifications as the Board may prescribe." The 8oard set

1. EGAs and joint use areas w i l l  be referred to 
collectively as EGAs.

2. The Board of Game has d i v i d e d  the state into
twenty-six Game Management Units, pr i m a r i l y  for purposes of 
establishing hunting seasons and bag limits for different 
species. For these purposes, many Units are d i v i d e d  into several 
subunits with different applicable regulations. See AS 
16.05 .255; 5 AAC 78.001-.600, 80.001-.600, 83. OQlTl-:-: .
86.001-.910, 88.001-.910. The Guide L i c e n s i n g  and Control acard 
has adopted these Units for purposes of l i c ensing hunting guides. 
7.2 AAC 38 .200 (b) (Eff. 6/28/74). Each l i c e n s e d  guide may ce 
certified to practice in up to three Units. 12 AAC 3 8 . 2 C C M )  
(Eff. 6/28/74) . Unit 16 is in South C e n t r a l  Alaska, near 
Anchorage, and Unit 20 occupies a large part of Interior Alaska, 
including Fairbanks.
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a d e a d l i n e  of November I, 1976, for receipt o f  applications for-

EGAs. The Board began granting EGAa in Units oth e r  than 0, 16

and 20 in D e c e m b e r  1976, starting w i t h  Units 23-26, EGAa for

other Units w e r e  granted gradually over the following months.

The Board conducted all o f  this a c t ivity without

specific statutory authorisation, relying o n l y  on the general

grant of regulatory power in the 1973 legislation. In 1976 the

legislature enacted AS 08 .34.040 (a) (8) (now AS 08.54.040 (a)(7)),

which authorized the Board to:

e s t ablish a quota o£ licensed ope r a t i n g  
guides who may operate w i t h i n  d e s i g n a t e d
g e o graphical game units or subunits of the 
state and provide for an e q u i t a b l e  and
reasonable procedure for limiting the number 
o f guides to that quota; p r eference shall be 
given to qu a l i f i e d  available and willing
licensed guides who reside w i t h i n  the d e s i g­
nated game unit or subunit.

Ch. 133, § 1, SLA 1976. This provision took effect January 1,

1977. Id. at S 5. The legislative h i s tory reveals that the

intent of thi3 section wa3 to ratify the B o a r d’s EGA program.

T r a n s c r i p t  of Senate Resources Committee H e a r i n g  on S.B. 661, at

1, 14-15 (March 12, 1976); Transcript of Hou s e  Resource Committee

H e a r i n g  on S.B. 661, at 33-34 (April 27, 1976).
■j

Finally, in 1986 the legislature e n a c t e d  AS 03 .54. 195." 

This statute for the first time imposed p r o c e d u r e s  and criteria

3 .  A l a s k a  S t a t u t e  0 8 . 5 4 . 1 9 5  p r o v i d e s :

(footnote continued) 3 3 8 9
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on the B o a r d  with respect to the EGA program. This reform was

(footnote continued)

Restricted guide a r e a s . (a) Under AS 
08.54.040(a)(7), cna board rar.y establish and 
assign restricted guide areas for m a s t e r  guides or 
registered guides. The bo a r d  shall adopt regula­
tions that establish u n i f o r m  a n d  consistent 
criteria, including a point system, to be used by 
the board when it establishes and assigns a 
restictad guide area.

(b) The board shall consi d e r  the following 
factors before it assigns a res t r i c t e d  guide area:

(1) tha extant to v h i c h  the guide who has 
applied for the area has guid e d  in the game 
m a n agement unit in which the area is located;

(2) the extent to which the guide occupied and 
invested in the area;

(3) the effects, including the economic effect, 
on other guides that would result from creation of 
the area;

(4) big game populations in the area;
(5) the land ownership status o f  the area; and
(6) other relevant facts or circumstances.

(c) The board may adopt regulations limiting 
the number of clients with w h i c h  a guide may 
contract for hunts in a restricted guide area used 
b y  more than one guide.

(d) Unless tha board determines after a public 
hearing that it is not in the public interest to 
do so, the board may transfer a restricted guide 
area to a person qualified for a s s i g n m e n t  who has 
been recommended by the guide to w h o m  the area is 
assigned, or by a person aut h o r i z e d  to represent 
the guide, if the recommendation is made

(1) after five year3 have e l a p s e d  from the data
of the assignment of the guide area; or

(2) during the first five years after the date
of assignment and the guide has died or suffered a
maior disability, as defined bv the board.

(footnote continued)
* .  3 3 8 9



II.

Kenneth 3. Cwsichak is a reg i s t e r e d  guide who was 

licensed to lead hunts in Game Man a g e m e n t  Units 17, 18 and 13 in 

February 1 9 7 6 . 5 He alleges that he had w o r k e d  as an assistant 

guide in this area from 1972 to 1976. He claims that in January 

1976, upon passing his guide license examination* he invested

enacted in response to a "sunset report" on the GLCB by the 

Division of Legis l a t i v e  Audit, wh i c h  was h a r shly critical of the 

Board's i m p l e m e n t a t i o n  of the EGA p r o g r a m . 4 See Division of 

Legislative Audit, A Performance Report on the Department of 

Commerce and Economic Development Guide L i c e n s i n g  and Control 

Board, A u d i t  C o n trol 'Mo. 08.01253-86-R (Nov. 21* 1985).

(footnote continued)

(e) A  guide may not sell or lease a restricted
guide area. A guide may sell* or otherwise
transfer a lodge, camp, or o t h e r  lawful
•improvement to property located in a restricted 
g u i d e  area. Sales price may not exc e e d  fair
m a r k e t  v a l u e .

in response to the sunset report.
The 1386 legislation also m o d i f i e d  AS 08.24.045(3)

Specifically, tha legislation 
(1) r e n umbered it subsection .045 (7), (2) r e q uired "an equitable', 
reasonable, and consistent procedure" (emphasized language added 
in 1986), and"' (3) provided that "preference m a y  be given" to 
local resident guides (instead of s h a l l ) . Ch. i T T  5 6# SLA

5. Units 17, 18 and 19 occupy a large area 
parts of Southwest, W e s t e r n  and Interior Alaska. 
83.005(d) (Eff. 7/5/85), 96.305(a) (Eff. 7/5/85), 
7/5/85) .

overlaocir.a 
See 5”  AAC 

88.00TT5) (Eff.

V 3 3 S 0
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$300,000 to build a lodge and several cabins together with other 

facilities for a full-scale guiding op e r a t i o n  on Lake Clark. He 

also claims to have spent $150,000 on four aircraft to fly in 

clients.

Owsichek*s licensing and c o n c u r r e n t  investments 

occurred at approximately the same time the GLCB decided to 

extend the EGA program on a statewide b a s i s . 6 Accordingly, 

Owsichek submitted an application for EGAs in Units 17 and 19 

before the November 1, 1976, deadline e s t a b l i s h e d  by the Board. 

T he Board considered applications for EGAs in Units 17 and L9 m  

its D e c ember 1977 meeting. Owsichek*s a p p l i c a t i o n  was denied on 

the gro u n d  that he had r.ot submitted "evidence of contracts for 

guided hunts in the area for two of the rive ye a r s  preceding the 

application."

Owsichek petitioned for review of this decision. I.-.
I

November 1973, the Attorney General's office found that, based or. 

contracts submitted for hunts in 1976, 1377 and 1978, he was

qualified to receive an EGA in Units 17 and 19, and recommended 

that the Board adopt this decision. In its December 1978 

meeting, the Board resolved "that the p o r t i o n  of Mr. Owsichek's

6 . As discussed above, the Board h a d  decided to g r a n t  
EGAs in Unit 19 in July 1975,, but did r.ot v o t e  to extend t h e  
program to the remainder of the state, i n c luding Units 17 and 1 = , 
until January L976, t h e  month Owsichek passed his guide licensing 
exam and allegedly began building his improvements.

3 3 S 9



appl i c a t i o n  that is not in conflict with p r e s e n t l y  granted gide 

tsic) areas be allowed. T h a t  no portion of tha application that 

overlaps o r  la presently in joint use be g r a n t e d . "  By letter 

dated February 5# 1979, the Board informed O w s ichek of it3

decision and assigned him area 19:33, in U n i t  19. Owsichek

objected to this d e c i s i o n  because he was u n a b l e  to land his 

planes w i t h i n  the areas gran t e d  to him, rendering them 

"unhuntable."

On April 6, 1979, Owsichek filed a co m p l a i n t  in

superior c o u r t  challenging the Board's actions. His amended 

c omplaint alleged that: (1) prior to J a n u a r y  1, 1977, the Board

lacked authority to p r o mulgate regulations c r e a t i n g  EGAs; (2) the 

actions of the Board v i o l a t e d  due process a n d  equal protection 

under the federal and state constitutions; (3) the actions of the 

Board were an u n constitutional taking o f  property; (4 )  AS 

08.54.040(a)(8) was an u n c o n s t i t u t i o n a l  d e l e g a t i o n  of authority

because of the lack of standards; (5) the statutes and

regulations c o nstituted an u n l awful impairment of contracts under 

the Alaska Constitution; (6) the regulations d i d  not comply with 

w h a e  standards existed in the statute; and (7) he suffered 

damages. By way of relief Cwsichek sought a d e c l a r a t i o n  that the 

Board's assigning o f  EGAs is u n c o n s t i t u t i o n a l  and that he is 

entitled to recover damages against the st a t e  in an amount in 

excess of S100,000 as a consequence of the state's illegal and 

unconstitutional actions.



After considering the briafs and hearing oral a r g u­

ments >7 the superior court affirmed the actions of the Board, 

holding "that the Board did not com m i t  any error or abuse of 

discretion, that its regulations comport w i t h  tha governing 

statutes, and that no constitutional infirmity exists in the 

statutes, regulations or Board decision."
g

This appeal followed.

III.

A.

Owsichek argues chat the EGA statutes and regulations 

violate the common use clause of tha Alaska Constitution, which 

provides:

Wherever occurring in their natural state, 
fish, wildlife, and waters are reserved to 
the people for common use.

7. Before considering the case on the merits, tha 
superior court had dismissed the action as an untimely appeal. 
This court reversed and remanded, holding that the claim for 
declaratory relief should have been treated as an independent 
action rather than an appeal, and that due to surprise and 
excusable neglect the time' limit for appeals should have ceer. 
relaxed as to the claims for damages and an injunction. Owsichek 
v. State, Guide Licensing and Control Board, 627 P . 2d 616 (Alas-:* 
1981) .

8 . After the parties filed their initial briefs, ve 
requested supplemental briefing on the q u e s t i o n  of whether 
08.54.040(7) and AS 03.54.195 violated article VIII, section 3, 
of the Alaska Constitution.

3 3 b 0
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Alaska Const:./ art. VIII/ S 3. The state argues that this clause

is a broad gr a n t  of authority to the stats to manage these

resources* and that it places no limitations on this authority

greater than those contained in other constitu t i o n a l  provisions/

g
such as equal protection.

W e  observe initially that/ in g u a r a n t e e i n g  pecple 

"common use* of fish/ wildlife and w a t e r  resources/ the framers 

of the consti t u t i o n  clearly did not intend to prohibit all 

regulation of the use of these resources. L i c ensing r e q uire­

ments/ bag limits/ and seasonal restrictions/ for example/ are 

time-honored methods of conserving the resources that were 

respected by d e l egates to the constitutional convention. Q u e s­

tions p r e sented by this case concern the type and extent cf 

permissible regulation consistent with common use.

9. The state also argues that O w s i c h e k  has r.o standing 
to challenge the sys t e m  as it existed before J a n u a r y  1, 19?"/
w h e n  AS 0 8 . 5 4 . 0 4 0 ( i ) (7} w e n t  into effect/ b e c a u s e  the Board did 
not e s t ablish a n y  EGAs in Owsichek's Units b e f o r e  that date. In 
light of o u r  h o l d i n g  that Owsichek is not e n t i t l e d  to damages/ 
see infra Part IV, we need not address this issue. Ths 
declaratory relief to which he is currently e n t itled is u n a f­
fected by the date on which he attained standing.

Tha state does not argue that O w s i c h e k  lacks standing 
under the common use clause. We note that w e  would reject such 
an argument. We believe that a p r o f e s s i o n a l  hunting guide's 
"use" of tha w i l d l i f e  resource is s u f f i c i e n t l y  direct that he 
falls w i t h i n  the protection of the common use clause. See infra 
note 15.

3  o  b  <j
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This court has never c o n sidered these questions before. 

However, in four cases, we have indicated an intent to apply the 

common use clausa in a way that strongly protects public access 

to natural resources. First, w i t h  respect to article VIII 

generally, we have written, "A careful reading off the constitu­

tional minutes establishes that the p r o visions in article VIii 

were intended to permit tha broadest possible access to and use 

of stat8 waters by the general p u b l i c . " 1® Wa r n b e r c  v. S t a t e , 515 

P . 2d 1191, 1198-99 (Alaska 1973). G i v e n  the text of the common 

use clause, the same policy should apply to w i l d l i f e  a 3 well.
In CWC Fisheries v. B u n k e r . 755 P . 2d 1115 (Alaska 

1988) , we addressed the question of w h e t h e r  a state tideland 3 
grant included an exclusive right of fishery, or whether it w a s  

subject to a public trust easement. In h o l ding the latter, v/e 

relied in part on the common use clause. Wh i l e  specifically 

declining to determine whether this clause imposed a  higher duty 

than that imposed by common law public trust principles, id. at

10. Similarly, it has been stated:

The common use clause necessarily contemplates 
that resources will remain in the public domain, 
and will net be ceded to private ownership. Since 
the right of common use is g u aranteed expressly by 
the constitution, it must be vie w e d  as a highly 
important interest running to each person within 
the state.

State v. Ostrosky, 667 P.2d 1194, 1196 (Alaska 1983) (Rabincwitc, 
J., dissenting).

3 3 b  3
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1120 a. 10, we stared, “At least in the absence of some clear

evidence to the contrary, w e  will not presume that the legisla­

ture intended to take an acti o n  wh i c h  would, on its face, appear 

i nconsistent with the plain wording of this constitutional 

mandate." Id. at 1 1 2 0 .
In State v. O s t r o s k y , 667 P . 2d 1184 (Alaska 1983) ,

appeal d i s m i s s e d , . 467 U.S. 1201, 81 L. Ed. 2d 339 (1984), we

addressed the c o n s t i t u t i o n a l i t y  of limited entry fishing. 

Limited entry fishing bears an obvious similarity to the EGA

scheme in that both place restrictions on the commercial h a r v e s t­

ing of a natural resource by giving a special status to a limited 

number of licensees. In Jstroakv we stated:

[w]a have dif f i c u l t y  squaring the section 3 
reservation of fish to the people for common 
use with a system which grants an exclusive 
right to fish to a select few who may 
c ontinue to e x e rcise that right season after 
season. We accept, therefore, at least for 
the purposes of this case, the proposition 
that limited entry is inconsistent with the 
command of article VIII, section 3.

I d . at 1189. In O s t rosky we held that the Limited Entry Act was

not u n c o n s t itutional because of a 1972 constitutional amendment

explicitly permitting limited entry to fisheries, notwithstanding

section 3. Id. at 1190.

In a 3u b s e q u e n t  limited entry fishing case, Tohr.s

Commercial Fisheries Entry Contm'n. 758 ?.2d 1256 (Alaska 1989',

we stated:

in State v. O s t r o s k y , 667 P . 2d 1184 (Alaska 
19 83) , we noted cr.ac there is a tension

- 1 2 -



This court has never c o n s i d e r e d  these questions before. 

Howevar, in four cases, we have indicated an intent to apply the 

common use clause in a way that strongly protects public access 

to natural resources. First, w i t h  respect to article VIII 

generally, we have written, "A care f u l  reading of the constitu­

tional minutes establishes chat the p r o visions in article v m  
were intended to permit the broadest possible access to and use 

of state waters by the general p u b l i c . " 10 W a r n b e r o  v. S e a t e , 516 

P .2d 1191, 1198-99 (Alaska 1973). G i v e n  the text of the common 

use clause, the same policy should ap p l y  to w i l d l i f e  as well.

In CWC Fisheries v. B u n k e r , 755 P . 2d 1115 (Alaska 

1988) , we addressed the q u e stion of w h e t h e r  a state tidelar.ds 

grant included an exclusive right o f  fishery, or whether it was 

subject to a public trust easement. In h o l ding the latter, we 

relied in part on the common use clause. Wh i l e  specifically 

declining to determine whether this clause impo s e d  a higher duty 

than that imposed by common law pub l i c  trust principles, id. at

10. Similarly, it has been stated:

The common use clause necessarily contemplates 
that resources will remain in the public domain, 
and will net be ceded to private ownership. Since 
the right of common use is g u a r a n t e e d  expressly by 
the constitution, it must be vie w e d  as a highly 
important interest running to each person within 
the state.

State v. Ostrosky, 5<i7 P. 2d 1194 , 1196 (Alaska 1983) (Rabiacwi-s.
J., dissenting).



between the limited entry clause of the state 
constitution and tha clauses of the c o n s t i t u­
tion which guaranty open fisheries. [Citing 
sections 3 and 15 of article VIII] We 
suggested that to be c o n s t i t u t i o n a l , a 
limited entry system should impinge as little 
as possible on the open fishery clauses 
consistent with the con s t i t u t i o n a l  purposes 
of limited entry, namely, p r e v e n t i o n  of 
economic distress to fishermen and resource 
conservation.

Id. at 1266.

Slnca there is no constitutional a m e n d m e n t  authorising 

EGAs, we must in this case address a common use question similar 

to that wh i c h  was not addressed in OstrosJcv. W e  do so, however, 

in light o f  our observations in W e r n b e r c , CWC F i s h e r i e s , 

O s t r o s k y , and Johns that the common use clau s e  was intended to 

guarantee broad public access to natural resources.

S.

We begin by examining con s t i t u t i o n a l  history to d e t e r­

mine the framers' intent in enacting the common use clause. T h i s  

was ;* unique provision, not modeled on any o t h e r  state c o n s t i t u­

tion. Its purpose was a n c i - m o n c p o l y . This p u r p o s e  was achieved 

by constitutionalizing common law p r inciples imposing upon the 

state a public trust duty with regard to the m a n a g e m e n t  of fish, 

wildlife and w a t e r s . 1'̂

11. R e s p o n d i n g  to a q u e s t i o n  abo u t  this p r o v i s i o n  o n  

(footnote continued) 3 3 S O



added, except to "use") . Because an EGA is clearly a type of 

monopoly, "exclusive grant," or at least a "special privilege," 

this history strongly suggests that the statutes at issue here 

are unconstitutional. However, this history also states that 

"rights to use are secured by the • general laws of the state," 

clearly g i v i n g  the legislature some leeway in regulating use of 

the resources.

The state finds support for its p o s i t i o n  in a debate 

that occurred at tha convention over registered trap lines. This 

debate is significant because, like EGAs, re g istered trap lines 

would allow a prior e x i sting user to exclude newcomers from the 

privilege of. harvesting the wildlife resource. On the floor cf 

the convention, a delegate asked w h e t h e r  the common use clause 

wo u l d  prohibit registered trap lines, ar.d the spokesman for the 

Resources Committee responded that it w o u l d  be "arguable." 4 

Proceedings of tha Alaska Constitu t i o n a l  Convention 2462-63 

(Jan. 17, 1956). In response to this concern, the Resources

Committee inserted language in the c o m mentary to the common use 

clause authorizing registered trap lines: "This provision dees

not apply to the domesti c a t i o n  of fur-bearing animals or other 

animals subject to intensive culture, to fish in private ponds, 

or to registered trao Lines if authorised by l a w ." 6 Proceedings

of tha Alaska Constitutional C o n vention app. V, at 98 (Commentary 

on Article on State Lands and Matural Resources, Jan. 15, 12>5di



(emphasized language added after first draft; cf. id. at 83 

(Dec* 16, 1955)).

Resolution o f  tha trap line issue begs the question in 

tha instant case. One m i g h t  argue that a d d ition of tha language 

exc l u d i n g  registered trap lines from the affect o f  the common use 

clause was intended to authorize the legi s l a t u r e  to enact this 

type of regulation generally, and that the reasoning should 

extend to EGAs. However, the language in the commentary is

highly specific, which more likely suggests that the common use

clause w o u l d  prohibit all similar regulation, with registered

trap lines as a narrow e x c eption in response to the political 

pressures of the moment.

In a dis c u s s i o n  about fishing in lakes, the

Con s t i t u t i o n a l  C o n vention u n derscored its intent that tha public 

retain broad access to fish, wildlife and w a t e r  resources, a n d  

that these resources not be ,the subject of private grants. In 

floor debates, a q u e s t i o n  arose about the status of a natural 

lake falling within tha boundaries of someone's private property. 

The delegates agreed that the common use cla u s e  guaranteed the 

public's right to use the lake for fishing, a l t hough it did not 

authorize a trespass across the landowner's property to get to 

the lake. 4 Proceedings of the Alaska C o n s t i t u t i o n a l  Convention 

2460 (Jan. 17, 1956). Tha Con v e n t i o n  made it clear that o n l y

fish in small private ponds may be ow n e d  free of the public's 

right cf access. S e e  - d . at 2 4 6 3 - 6 1 ;  6 Proceedings of the Alaska



Constitutional Convention app. V# at 98 (Commentary on Article on 

State Lands and Natural Resources# Jan. 16# 1956). This confirms 

tha v i e w  of the common use clausa and the public trust expressed 

in CWC Fisheries v. B u n k e r # 755 P . 2d 1115 (Alaska 1988)# holding 

that a grant of a fee interest in tidelands remains impressed 

with a publ i c  trust easement. It also reinforces our conclusion 

that grants of exclusive rights to harvest natural resources 

li3tad in the common use clausa should be subjected to close 

scrutiny.

C.

As we have noted, the drafters cf the common use clause 

apparently intended to constitutionalize historic common Law 

principles governing the sovereign's authority over management of 

fi3h, wildlife and water resources. A review of the history of 

wildlife law will therefore shed further light on the central 

issue in this case.

The Supreme Court traced the history of wildlife law 

from its roots in ancient Rome through its English common law 

development and transfer to this country in G e e r  v. C o n n e c t i c u t . 

161 (J.S. 519, 522-29# 40 L.Ed. 793, 794-97 (1396). In that case, 

the Court affirmed eha defendant's conviction, upholding a state 

statute forbidding transportation of certain game birds killed m  

Connecticut across state lines. The Court noted that in England, 

the right to hunt and fish "(was) vested in tha King alcr.e and

3 3 S 0



from h i m  derived to such of his subjects as Chad] received the

grants of a chase, a park, a free warren, or free fishery." Id.

at 527, 40 L.Ed. at 796 (quoting 2 W. 31 ackstone, Commentaries

*410). As a recant authority explains:

Stripped of its many formalities, the
essential core of English w i l d l i f e  law on the 
eve of the A m e r i c a n  R e v o l u t i o n  was the 
complete authority of the king and Parliament 
to determine w h a t  rights others m i g h t  have 
w i t h  respect to the taking of wildlife.

M. Bean, The Evolution of N a t i o n a l, w i l dlife Law 12 (rev. ea.

1983) .

The Geer court asserted that this authority to regulate

taking of wildlife passed to the states upon separation frcm

England. 161 U.S. at 528, 40 L.Ed. at 796. However, unlike the

authority vested in the King, the a u t hority o f  the states, with

their guarar>,ees of democratic government, was not plenary.

Whilst the fundamental principles upon which 
tha common property in game rests have 
undergone no change, the d e v e l o p m e n t  of free 
institutions has led to the recognition of 
the fact that the power or control lodged in 
the state, resulting from this common 
ownership, is to be ex e r c i s e d  like all other 
powers of g o v ernment as a trust for the 
benefit of the p e o p l e , and not as a 
prerogative for the ‘advantage of the 
government as d i s tinct from the people, or 
for the benefit of private individuals as 
distinguished from the public g o o d .

I d . at 529, 40 L.Ed. at 797 (emphasis added). The Court held

that the state's "ownership" of wildlife, in trust for tr.e
people, authorized the statute at issue in that case. Id.

• 3 3 S 9



Tha framers of tha common use clause probably relied

heavily on G e e r . The following statement, from the constitutional

papers* as quoted above* closely tracks tha r e a soning of G e e r :

The title remained with tha sovereign* and in 
the American system of government w i t h  its 
concept of popular sovereignty this title is 
reserved to the people or the state o n  behalf 
of the people. The expression "for common 
use" implies that these resources are not to 
be subject to exclusive grants or special 
privilege as was 30 frequently tha case in 
ancient royal tradition.

Alaska Constitutional Convention Papers, Folder 210* paper

prepared by Committee on Resources entitled "Terms."

Thus, common law principles incorporated in the common

use clause impose upon the state a trust duty to manage the fish,

wildlife and water resources of the state for the benefit of ail

tha p e o p l e . 1,2 We have twice recogni2«d this duty in our prior

12. The Court overruled Geer's state 0wr.ersr.1p 
doctrine in Hughes v. Oklahoma* 441 U.S. “T l 2* 60 L. Ed. 2d 250 
(1979). That case involved facts almost identical to G e e r ; the 
Oklahoma statute at issue forbade the export of minnows taxer, 
from the waters of the state. See id. at 323 * 60 L. Ed. 2d at 
234. The Court struck down the statute as violative of the 
commerce clause. Id. at 338* 60 L. Ed. 2d at 263. The Court 
found the state ownership doctrine to be a legal ficticn that 
created anomalies and did not conform to "practical realities." 
Id. at 335 , 60 L. Ed. 2d at 261. N o t h i n g  in the opinion,
however, indicated any retreat from the state's public trust duty 
discussed in Geer. Indeed, the Court stated, "[Tlhe general rule 
we adopt in this case makes ample allowance for preserving, m  
ways not inconsistent with the Commerce Clause* the legitimate 
state concerns for conservation and p r o t e c t i o n  of wild animals 
underlying the 19th century legal fiction of state ownership." 
Id. at 335-36 , 60 L. Ed. 2d at 261. As one U.S. District Court

o  131/
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d e c i s i o n s . In Metlakatla Indian Community, Annette Island

Reserve v. E g a n , 362 P . 2d 901, 91S (Alaska 1961), a f f ' d . 369 U.S.

45, 7 L. Ed. 2d 562 (1962), we stated:

These m i g rating schools o f  fish, w h i l e  in 
inland waters, are tha p r o p e r t y  of the state, 
held In trust for tha b e n e f i t  of all the 
paooia or the s t a t e , and the o b l i g a t i o n  and 
authority to equitably a n d  w i s a i y  regulate 
the harvest is that of the state.

(Emphasis added.) Similarly, in H e r a c h e r  v. State, Department of

C o m m e r c e . 568 P . 2d 996 , 1C03 (Alaska 1977), we noted that tha

state acts "as trustee of the natural resources for tha b e n e f i t

of its citizens."

The extent to wh i c h  this publ i c  trust duty, as

c onstitutionalized by the common use clause, limits a s t a t e’s

disc r e t i o n  in managing its resources is .-.ot c l e a r l y  defined. The

state argues that it imposes no limit at all. While

(footnote continued) 

noted in a post-Huches case:
0

Under the public trust doctrine, tha State of 
Virginia and the United States have the right and 
tha duty to protect and p r e s e r v e  the public's 
interest in natural w i l d l i f e  resources. Such 
right does not derive from o w n e r s h i p  of the 
resources but from a duty ow i n g  to the people.

In re Steuart T r a n 3p. Co., 495 F. Supp. 38, 40 (E.O. Va. 1 9 9 0
(allowing federal and state g o vernments to recover damages for 
migratory waterfowl killed in oil s p i l l ) .

After H u g h e s , the statements in the Alaska 
Constitutional Convention regarding sovereign ownership, quoted 
s u p r a , are technically incorrect. Nevertheless, the crust 
responsibility that accompanied state ownership remains,. 3 3
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acknowledging tth&c the common use clause c o n s t i t u t i o n a l i 2es the 

state's trust duty, the state aaserts, "The s o v e r e i g n’s power to 

allow and control use of the resources is broad, and restricted 

only by ot h e r  constitutional limitations such as equal 

protection." Thi3 assertion clearly o v erstates the extent of the 

state's authority under the public trust duty a n d  tha common use 

clause.

first, as noted above, this court has stated in at 

least four cases that the common use clause is intended tc 

provide independent protection of the public's access to natural 

resources. See Johns v. Commercial F i s heries Entry C o m m ' n , 758 

P . 2d 1256, 1266 & n.12 (Alaska 1988); CWC Fisheries v. B u n k e r , 

753 P . 2d 1115, 1120 (Alaska 1988); State v. O s t r o s k y , 667 P . 2d 

1184, 1189, 1191 (Alaska 1983), appeal d i s m i s s e d , 467 U.S. 1201, 

81 L. Ed. 2d 339 (1984); Wernberg v. S t a t e , 516 P . 2d 1191,

1198-99 (Alaska 1973); see also O s t r o s k y , 667 P.2d at 1196

(Rabinowitz, J., dissenting).

Second, under the state's interpretation, the common 

use clause wou l d  be a nullity. "It is a well accepted principle 

of judicial construction that, w h e n e v e r  reasonably possible, 

every provision of the Constitution should be given meaning and 

effect, and related provisions should be harmonized." Park r. 

State, 528 P . 2d 785 , 706-87 (Alaska 1974). To give meaning and 

effect to the common use clause, it must prov i d e  protection cf



the public's use of natural resources d i s t i n c t  from that provided

by other cons t i t u t i o n a l  provisions.

Third, the history of the c o m m o n  use clause, as noted

above, reveals an a n t i“mono p o l y  intent to prohi b i t  "exclusive

grants" and "special privilageCsl w h o l l y  apart from the limits

imposed by oth e r  constitutional provisions.

Finally, cases applying the publ i c  trust doctrine in

navigable wat e r s  have frequently str u c k  d o w n  state actions in

v i o lation of the trust without any r e f e r e n c e  to either federal or

state constitutions. A good e x a mple is the lodestar of American

public trust law, Illinois Central R a i l r o a d  Co. v. I l l i n o i s , 146

U.S. 387, 36 L.Ed. 1018 (1892). In that case, tha Illinois

le g islature p u r ported to grant to a railroad more than l,CC0

acres of land underlying Lake M i c h i g a n  in the harbor of Chicago.

The C o u r t  applied tha d o c trine of the public trust in navigable

waters to uphold the legislature's later r e v ocation of the grant:

A grant of all the lands u n d e r  the navigable 
waters of a State has ne v e r  been a d j u d g e d  to 
be within the legislative power; a n d  any 
attempted grant of the k i n d  w o u l d  be held, if 
not absolutely void on its face, as subject 
to revocation. The S t a t e  can no more
a b d icate its trust over p r o p e r t y  in w h i c h  the 
whole people are interested . . . than it can 
abdicate its police powers in the
administration of g o v e r n m e n t  and the
pr eservation of the peace.

Id. at 453, 36 L.Ed. at 1043.

In light cf this hist o r i c a l  review w e  con/clude that the

common use clause was intended to engraft in our constituticr.



certain trust principles guara n t e e i n g  access to the fish, w i l d­

life and wa t e r  resources of the state* The proceedings of the 

C o nstitutional Convention, together w i t h  the comm o n  law tradition 

on w h i c h  the delegates built, convince us that a minimum require­

ment of this duty is a prohibition a g a i n s t  any monopolistic 

grants or special privileges. Accordingly, we are compelled to 

strike down any statutes or regulations that violate this p r i n­

ciple.

0.

We conclude that exclusive guide areas and joint use 

areas fall w i t h i n  the category of grants prohibited by the common 

use clause. These areas allow one guide to exclude all other 

guides from leading hunts professionally in "his" area. These 

grants are based primarily on use, oc c u p a n c y  and investment, 

favoring established guides at the expense of new entrants in the 

market, such as Owsichek. To grant • such a special privilege 

based primarily on seniority runs c o u n t e r  to the notion of 

"common use."

Moreover, the grants are not limited in duration. The 

statutes allow holders of EGAs to sell their "improvements," and 

the G1C3 routinely transfers the EGA eo the purchaser of the 

improvements or to the guide's designated successor. This p r a c­

tice allows a guide to affectively sell his EGA as if it were a 

property interest. S e e  Division of Legislative Audit. A



Perfo r m a n c e  Report on tha Dep a r t m e n t  o f  C o m m e r c e  and Economic

Devel o p m e n t  Guide Board 10-11, Audit C o n t r o l  No. 08-1305-88-R 

(Dec. 11, 1987) (hereinafter "1987 Report"].

A l t h o u g h  the Board justified the p r o g r a m  to the legis­

lature as a means of improving w i l d l i f e  management, see T r a n­

script of Senate Resources C o m mittee H e a r i n g  o n  S.B. 661 (March 

12, 1976 ) ;  T r a nscript of House Resource C o m m i t t e e  Hearing on S.B. 

661 (April 27, 1976), it is apparent that area assignments are 

not based primarily on wildlife m a n a g e m e n t  concerns. Rather, as 

authorized by AS Q8.S64.I9S(b) and 12 AAC 38.220(c) & (d) (eff.

5/12/78, am. 10/15/82) , the Board bases its decisions on use,

13
oc c upancy and investment. See 1987 Rep o r t  at 9-10. Thus, the

EGA p r o g r a m  cannot be justified as a w i l d l i f e  management tool

like other restrictions on common use, such as hunting seasons

14
and bag limits.

13. Both the statute and the regulations require the 
Board also to consider "big game o o p ulations in tha area." AS 
08.54.195(b)(4); see 12 AAC 38.220(d)(1). The regulations mal<a 
it cl e a r  that this is a secondary consideration. I d . Moreover, 
the c o n text of this requirement in b o t h  the statute and the 
r e g ulation suggests that it was e n a c t e d  only to determine hew 
m a n y  guides the game wo u l d  support economically, not to benefit 
the game resource directly. Finally, it is clear that the Board 
simply does not pay much attention to this criterion. A recent 
legislative report concluded, "Use of independent game 
information for specific regions of the State no longer appears 
to be a significant factor in the Board's decision-makir.g 
process." 1987 Report at 10.

14. We acknowledge that the EGA p r o g r a m  may facilitate 

(footnote continued) 0 0  .
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certain trust principles guaran t e e i n g  access to the fish, w i l d­

life and w a t e r  resources of ehe state. The proceedings of the 

Constitutional Convention, together w i t h  tha common law tradition 

on w h i c h  the delegates built, c o n vince us that a m i n imum require­

ment of this duty is a prohibition a g a i n s t  any monopolistic 

grants or special privileges. Accordingly, w e  are compelled to 

strike down any statutes or regulations that violate this prin­

ciple.

D.

We conclude that exclusive gu i d e  areas and joint use 

areas fall wit h i n  the category of grants p r o h i b i t e d  by the common 

use clause. These areas allow one guide to exclude all other 

guides from leading hunts p r ofessionally in "his" area. These 

grants are based primarily on use, o c c u p a n c y  and investment, 

favoring e s t a b l i s h e d  guides at the expense o f  new entrants in the 

market, such as Owsichek. To grant such a special privilege 

based primarily on seniority runs c o u n t e r  to the notion of 

"common use."

Moreover, the grants are not limited in duration. The 

statutes allow holders of EGAs to sell their "improvements," and 

tha GLCB routinely transfers the EGA to the purchaser of the 

improvements or to the guide's desi g n a t e d  successor. This p r a c­

tice allows a guide to effectively sell his EGA as if it w e r e  a 

property interest. See Division of L e gislative Audit. A



Performance Report on the D e p a r t m e n t  o f  C o m m e r c e  and Economic 

Development: Guide Board 10-11# A u d i t  C o n t r o l  No# 08-1305-88-R 

(Dec. 11# 1987) (hereinafter "1987 Report").

Al t h o u g h  the Board justified tho p r o g r a m  to tha legis­

lature as a means of improving w i l d l i f e  management, see T r a n­

script of Senate Resources Co m m i t t e e  H e a r i n g  o n  S.B. 661 (March 

12# 1976); Transcript of House Resource C o m m i t t e e  Hearing on S.B. 

661 (April 27# 1976), it is apparent that area assignments are 

not based primarily on wildlife m a n a g e m e n t  concerns. Rather, as 

authorized by AS 08.564.192(b) and 12 AAC 38.220(c) & (d) (eff.

5/12/78# am. 10/15/82), the Board bases its decisions on use,

13
occupancy and investment. See 1987 Report at 9-10. Thus, the

EGA p r o gram cannot be justified as a w i l d l i f e  management cool

like other restrictions on common use, such as hunting seasons

14
and bag limits.

13. Both the statute and the regulations require the 
Board also to consider "big game p o p u l a t i o n s  in the area." AS 
08.54.195 (b)(4); see 12 AAC 38.220'(d) (1) . The regulations maka 
it clear that this is a secondary consideration. Id. Moreover, 
the context of this requirement in b o t h  the statute and the 
r egulation suggests that it was e n a c t e d  o n l y  to determine hew 
m a n y  guides the game would support economically# not to benefit 
the game resource directly. Finally, it is clear that the Board 
simply does not pay much attention to this criterion. A recent 
legislative report concluded, "Use o f  independent game 
information for specific regions of the Staee no longer appears 
to be a significant factor in the B o a rd's decision-making 
process." 1987 Report at 10.

14. We acknowledge that the EGA p r o g r a m  may facilitate

(footnote continued)

- 2 4 -



The state argues that EGAa do not deny Owsichek common 

use of tha w i l dlife raaourcaa because he, like any other member 

of tha public, may hunt racraationally in thaae areas. We reject 

this argument. In CWC Fisher lea v . B u n k e r , 755 P. 2d 1115, 1121 

n.14 (Alaska 1988) , we noted that the public trust doctrine 

guaranteed fiahermen aceess to public *eaourcea for "private 

commercial purposes" as well as for recreation. The same ration­

ale applies to professional hunting guides u n d e r  the common use

(footnote continued)

w i l dlife m a n agement by giving each guide having an EGA an 
incentive to conserve wildlife. However, w i t hout a specific 
constitutional provision allowing EGAs, m e r e  usefulness in 
wildlife management does not suffice to save tha EGA program from 
u n c o n s t i t u t i o n a l l y  under the a n t i - m onopolistic common use 
clause. In the analogous area of limited entry in commercial 
fisheries, one purpose of limited entry has always been 
conservation related. However, this was not sufficient to save 
precursors to the present limited entry sys t e m  from findings ci 
u n c o n s t i t u t i o n a l l y  prior to the constitutional amendment 
allowing limited entry. Thi3 history is detailed in State v. 
Ostrosky, 677 P . 2d at 1188 , 1189 (Alaska 1983). >

'• 3 3 b J
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c l a u s e . 1,3 T h e  common use clausa makes no d i s t i n c t i o n  between use

I g
for perso n a l  purposes and use for p r o f e s s i o n a l  purposes."

Nothing in this opinion is i n t e n d e d  to suggest that 

leases and exclusive concessions on state lands are u n constitu­

tional. The statutes and regulations of the Department of 

Natural Resources authorize leases and c o n c e s s i o n  contracts of 

limited duration, subject to competitive b i d d i n g  procedures and 

valuable consideration. See AS 3 S .05.0 7 0 - . 075 (authorising 

leases and setting forth procedures); AS 4 1 . 2 1 . 0 2 7  (authorizing 

concession contracts in state parks); 11 AAC 14.200-.260, 

14.010-.130 (establishing procedures for a w a r d i n g  c o n cession 

contracts); see also Alyeska Ski Corp. v. H o l d s w o r t h , 426 P. 2d 

1006, 1009-11 (Alaska 1967) (discussing p r o c e d u r e s  required b y

15. Admittedly. . there is a d i f f e r e n c e  b e t w e e n  
commercial fishermen and professional guides: a commercial 
fisherman takes his catch himself befo r e  s e l l i n g  it to others for 
consumption, while a hunting guide does not actually take the 
game, a privilege reserved for the client. We view this as an 
i nsignificant distinction that does not remove professional 
hunting guides from protection under tha c o m m o n  use clause. The 
w o r k  of a guide is so closely tied to h u n t i n g  a n d  taking wildlife 
that there is no meaningful basis for d i s t i n g u i s h i n g  between the 
rights o f  a guide and the rights of a h u n t e r  u n d e r  the common use 
clause.

16. The right to lead hunt3 p r o f e s s i o n a l l y  is .a 
significant one. Nonresidents of A l a s k a  a r e  r e q uired to hire a 
guide in order to hunt brown bear, po l a r  bear, and sheep, AS 
16.05.407, and n o nresident aliens m u s t  hire a guide to hunt any 
big game. AS 16.0 5 .40 8 . Thus, the h o l d e r  of an EGA h a s  a 
monopoly over this market, which is a s u b s t a n t i a l  one in A l a s k a ,  
for his geographic area.

- 2 6



Law for Leasing of state l a n d s ) ; C W C  Fisheries v. B u n k e r , 755 

P . 2d 1115, 1120-21 (Alaska 1988) (stating in dictum that shore 

fisheries leasing p r o g r a m  wo u l d  not violate public t r u s t , in part 

because leases were of finite d u r ation a n d  required annual 

rental). In contrast. EGAs are' not subject to competitive 

bidding, prov i d e  no remuneration to tha state, are of unlimited 

duration, and are not subject to any other contractual terms or 

restrictions. Rather, as discussed above, they are granted 

essentially on the basis of seniority, w i t h  no rental or usage 

fee, for an unlimited duration, and are administered in such a 

way that guides m a y  transfer them for a prof i t  as if they owned 

them. In these respects the EGAs resemble the typ<us of royal 

grants the common use clausa expressly i n t ended to prohibit. 

Leases a n d  concession contracts do not share these characeris- 

tics.

For these reasons, w e  hold that A S  0 8 . 5 4 . 0 4 0 ( 7 ) ,  AS

08.54.195, and the regulations of tha Board permitting the

assignment of exclusive guide areas are in contravention of
1 ̂

article VIIX, section 3 of the Alaska Constitution."'

17. We note that EGAs m a y  also violate article v:r:, 
section 17. This section of A l a s k a * » consti t u t i o n  provides:

Laws and regulations governing tha use cn disposal 
of natural resources shall apply equally to all 
persons similarly situated w i t h  reference to the 
subject matter and purpose to be served by the law

(footnote continued)
O O j u
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Accordingly, Owsichek is entitled to rel i e f  d e c laring tha EGAs

18
that have b e a n  granted b y  the Board to be w i t h o u t  legal force.

IV.

In addition to decla r a t o r y  -relief, O w s i c h e k  seeks dam­

ages a g a i n s t  the state. Because the s u p e r i o r  c o u r t  did not reach 

this issue, we wo u l d  o r d i n a r i l y  rem a n d  for f u r t h e r  proceedings. 

However, w h e n  an issue is raised in the trial court and is 

adequately briefed by all co n c e r n e d  p a r t i e s  o n  appeal, this court 

may c o n sider it. M u l l e n  v. C h r i s t i a n s e n . 642 P . 2d 1345, 13S0-51 

(Alaska 1982)•

Owsichek bases his claim for dama g e s  on allegations 

that the Board acted w i t h o u t  a u t hority in enacting t h o  E G A

(footnote continued)

or regulation.

In Gilman v. Martin, 662 P . 2d 120, 126 (Alaska 1983), we noted 
that this provision m a y  require "more st r i n g e n t  review" of a 
statute than does the equal pro t e c t i o n  clause in cases involving 
natural resources. There is much less c o n s t i t u t i o n a l  history of 
this clause than o f  the common use clause. The c o m m e n t a r y  states 
in full, "This section is intended to e x c l u d e  any especially 
privileged status for any person in the use of natural resources 
subject to d i s position by the state." 6 Proce e d i n g s  of the 
Alaska Con s t i t u t i o n a l  C o n v e n t i o n  app. v, at 99 (Commentary on 
Article on State Lands and Natural R e s o u r c e s ,  Jan. 16, 1956)
(emphasis a d d e d ) . Because the parties have not b r i efed tha issue 
and since we are able to decide the case on o t h e r  grounds, we 
need not decide this question.
•

18. Our resolution of this issue m a k e s  it unnecessary 
for us to decide O w s ichek*s other c h a llenges to the statutes and 
to the actions of the Board.  ̂ 3 3 8 9



regulations initially and that the regulations failed to comply 

w i t h  the legislation that was later p a s s e d . ^  We need not decide 

w h e ther these allegations are true. Even if the Board acted 

w i t h o u t  authority o r  failed to comply w i t h  statutory standards, 

it is immune from suit under the discretionary-function exception 

provi d e d  for in the T o r t  Claims A c t , 20 as interpreted by our 

p r i o r  decisions.

In at least two cases, we have held that acts of public 

officials who in good faith misinterpret the law and act in 

excess of their authority are immune from suit. Earth Movers of 

Fairbanks, Inc. v. State, 691 P.2d 281, 283-84 (Alaska 1984)

19. Owsichek does not base his c l a i m  for damages on 
the legislature's e n a ctment of an unconstitutional statute. We 
note that such a c l a i m  would fail under our holding in V a s t  v. 
Schafer, 757 P.2d 588 , 598 (Alaska 1988), w h e r e  we wrote, rt[Wla 
do not believe it pro p e r  for the judiciary to assess damages 
against the State an the ground that the legislature enacted a  
law later held unconstitutional, in the a b s e n c e  of a statute 
allowing or requiring such damages."

20. Alaska Statute 09.50.250 provides in part:

A  person or corporation having a contract, q u a s i­
contract, o r  tort claim against the state may 
bring an action against the state in the superior 
court. . . . However, no action m a y  be brought 
under this section if the claim

(1) . . .  is an action for tort, and based upon 
the exercise or performance or the failure to 
exercise o r  perform a d i scretionary function or 
duty on the part of a state agency o r  an employee 
of the state, whether or not the discretion in­
volved is abused. . . .

C.

- 2 9 -
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(police o f f i c e r  lacked au t h o r i t y  to tempo r a r i l y  reduce speed 

limit); Bridges v. Alaeka H o u s i n g  A u t h o r i t y # 375 P.2d 696, 698, 

702 (Alaska 1962) (housing aut h o r i t y  lacked p o w e r  to use declara­

tion of t a k i n g ) . We have also held that de c i s i o n s  involving the 

formulation o f  basic p o l i c y  are entitled to immunity. See Indus­

trial Indemnity Co. v. S t a t e , 669 P . 2d 561, 563 (Alaska 1983).

T h e  EGA p r o g r a m  w a s  a m a j o r  p o l i c y  initiative of the 

GLCB. Therefore, even if the Board acted in excess of its a u­

thority or failed to comply w i t h  the r e q u i r e m e n t s  of the statute, 

it is immune from suit under tha d i s c r e t i o n a r y  function exception 

provided for in AS 09.50.250. Furthermore, there is no evidence 

that the Board acted in b a d  faith.

V.

O w s ichek argues that it was improper for the superior 

court to assess attorney's fees against him, on the ground that 

he is a public interest litigant. See Southeast A l a s k a  

C o n s e r v a t i o n  C o u ncil v. S t a t e , 665 P.2d 544, 553-54 ( A l aska

1983). Because the stete is no longer the pre v a i l i n g  party, the 

fee award must be v a c ated and remanded for redetermination.

w o  note, however, that s u c cessful public interest liti­

gants may be entitled to full attorney's fees. Citv of Anchorace 

v. M c C a b e , 568 P . 2d 986, 993-94 (Alaska 1977). Thus, ehe q u e s ­

tion of w h e t h e r  Owsic h e k  is a public i n t erest litigant may be



relevant on remand. Since tha parties hava fully briefed the 

issue* we w i l l  address it h e r e . 21

We hava consistently held that a p a r t y  will not be 

deemed a public interest litigant w h e r e  the party had sufficient 

economic incentive to bring tha lawsuit w i t h o u t . regard to the

public interest. E . g . , Rosen v. State Board of Public Acco u n t­

a n c y . 689 P . 2d 478* 480 (Alaska 1984). As di s c u s s e d  above*

Owsichek claims that tha EGAs in his Units jeopardized the

$450*000 he had invested in his g u i d i n g  operation* and that he 

suffered over $100*000 in damages.. T h i s  was c l e a r l y  s u f ficient

economic incentive to bring the suit. Therefore* we c o n clude

that he is not a public interest litigant.

REVERSED and REMANDED.   • ....

ilgjor

I 0 0 0 , ^ 0

i o - i / - r r

21. The parties' briefing assumes that the atato was 
the prevailing party, w h i c h  is no longer true. However* we have 
never distinguished between successful and unsuccessful parties 
in applying our standards for deter m i n i n g  w h e t h e r  a party is a 
public interest litigant* and we see no reason to make such a 
distinction. Thus* the public interest analysis does not change 
if Owsichek, rather than the state* is vie w e d  as the prevailino 
Party.

• 3 3 S ' J
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JOINT DEPARTMENT POSITION PAPER ON SB 139

SB 139 provides for the continuation of the Legislative Task Force on 
Guiding and Game. Under this bill, the Task Force —  despite the re­
quirements of SB 191 —  would continue with the same membership and ter­
minate on the earlier of either January 15, 1991 or the date of enactment 
into law of two systems: one for the licensing of the state's big game
commercial service providers and another for the management of game in 
order to allocate hunting rights to licensed guides (or guide-outfitters).

SB 139 reflects the recommendation of the Legislative Task Force on 
Guiding and Game, which included representatives from the Departments of 
Commerce and Economic Development, Fish and Game, and Public Safety, as 
well as the active (but nonvoting) participation of the Department of Law.

Because the recommendation to continue the Task Force generally reflects 
Administration policy, we will not reiterate here justification for the 
continuation that has already been addressed in the report of the Task 
Force. However, because we do quarrel with some provisions of SB 139, we 
wish to propose a number of amendments and discuss our reasons for the 
proposed changes.

First, however, we wish to emphasize our belief that the Owsichek deci­
sion has made it abundantly clear that the state must develop aricf put 
into place a game management system that is sensitive to the needs of 
Alaska's big game commercial services industry. We support in full the 
Task Force's conclusion that a method for the commercial allocation of 
our wildlife resource is vital and needs to be established. Without the 
assurance of a commercial allocation, the resultant instability and nega­
tive national and international publicity will deal a significant blow to 
Alaska's world famous and highly respected big game industry.,

Nevertheless, the state remains anxious over the nature of the management 
system contemplated by a number of the members of the Task Force. Any 
attempt to create a management scheme that parallels the former guide 
area system declared unconstitutional by the Alaska Supreme Court in 
Owsichek will only delay and otherwise obstruct progress toward a viable 
management system that must meet these identified needs:

1. ensure a comme'.cial allocation;

2. provide a measure of economic stability;

3. provide for wildlife management on a statewide basis.

Therefore, while we believe the present members of the Task Force deserve 
praise for their work to date, we are concerned that the goals they have 
set for themselves vis a vis creation of a resource-based management 
system are potentially beyond the immediate expertise of those members. 
Please recall that the present members were appointed with a specific 
task in mind: consideration of appropriate regulation for persons 
involved in the commercial taking of game in Alaska. It was the effects 
of the Owsichek decision which greatly expanded the Task Force's role and 
made consideration of a management system a must. Besides the very

-1-

S  t T ? 0 / U



obvious constraints on Its time, unfamlllarlty may also explain why the 
management system was not fully addressed by the Task Force.

Our first proposed amendment to SB 139, then, Is that two additional mem­
bers be added to the Task Force, to be appointed by the Governor, neither 
of whom may have financial Interest in any business Involving or related 
to the commercial taking of game, and who have recognized expertise In 
research and analysis with, if possible, particular knowledge In resource 
management or allocation systems.

Our second amendment proposes specific language mandating that the staff 
of a number of specifically identified entities be required to provide 
information, data, research, analysis, and technical assistance to the 
Task Force.

Attached are draft amendments to SB 139 accomplishing the proposals out­
lined above. We urge their consideration.

Finally, please hear our concern for the time It will take to success­
fully and competently meet the requirements of SB 139. We do not believe 
a comprehensive and thorough analysis of the complexities involved 1n es­
tablishing a game management system that provides for a commercial allo­
cation acceptable to all state, federal, and private land owners 1n 
Alaska will be easily accomplished. We expect it, in fact, to be very 
hard but important work.

There has been some concern expressed that the management system must be 
in place when —  and if —  the licensing scheme envisioned in SB 140 is 
enacted. We do not believe this needs be the case. First, to rush es­
tablishment of the management system may doom it to mediocrity. Second, 
unless we can demonstrate that the system is fair, well thought-out, and 
reasonable, we anticipate that federal (and private) land owners will 
reject the plan outright, chilling any hope of creating an integrated 
management system that will apply statewide.

Third, while the Board of Game is legitimately concerned for the po­
tential impact of additional registered guides being able to conduct 
hunts in areas previously not available to them, we believe passage of 
SB 140, with its licensing scheme intact, will go far in curtailing un­
regulated commercial hunts until the management system is in place.
Under SB 140, only outfitters able to meet the requirements of the bill's 
transition provisions will be able to provide commercial big game hunting 
services directly to hunters. This appears to be less than 50 people.
And only air and boat operators with proper FAA and Coast Guard licenses 
will be able to transport hunters into the field. We believe this will 
also significantly reduce pressure on the game.



We believe there are sufficient protections in SB 140 to give the Task 
Force the time it needs to develop a quality management system without 
Alaska's big game resource suffering from overharvesting in the interim.

★ * *

We support passage of SB 139 and urge consideration of our proposed 
amendments.

  _ _ _ _ _ _ _______________ z h / r ' i __________________________
Larry MerdulieffyCommissioner Date
Department of Commerce & 

lie Devel(

,omnri»sToner 
Department of Fish and/6$me

Lennie Bd^ton-Gorsiichi Commisiioner 
^Jlepartmeqj of Natural Resources

Arthur Enjjrtdsh, Commissioner 
Department of Public Safety

Date

RB/cw9375c
21389c
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PROPOSED AMENDMENTS TO SB 139

Amend SB 139 by adding a new section to read:

*Sec. 3. Notwithstanding the number and composition of 
members of the Task Force on Guiding and Game set out in 
Sec. 14(a), ch. 160, SLA 1988, two additional members will be 
added to the Task Force, to be appointed by the Governor, 
neither of whom may have a financial interest in any business 
involving or related to the commercial taking of game, who shall 
have expertise in research and analysis and, if possible, 
particular knowledge in resource management or allocation 
systems.

Amend SB 139 by adding a new section to read:

*Sec. 4. In addition to the departments represented on the 
Task Force, the staff of the Legislature's House Research Agency 
and Senate Advisory Council and the Governor's Division of 
Policy shall provide information, data, research, analysis and 
technical assistance to the Task Force, as requested by the Task 
Force, for the purpose of developing the statewide game 
management system described in Section 14(d)(2)(B) of ch. 160, 
SLA 1988.

Amend SB 139 as follows:

*Sec. 5 [SEC. 3], Sections 1 - 5 of this Act are 
retroactive to January 8, 1989.

*Sec. 6 [SEC. 4]. This Act takes effect immediately under 
AS 01.10.070(c).

RB/cw9376c
21289b
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PREFACE
The T a s k  F o r c e  h a s  a d d r e s s e d  t h e  p o i n t s  m an d a te d  b y  L e g i s l a t i v e  

L e t t e r  o f  I n t e n t  d a t e d  May 9 ,  1 9 8 8 .
The  S t a t e  Sup rem e  C o u r t  d e c i s i o n  i n  t h e  O w s ic h e k  c a s e  d a t e d  

O c t o b e r  2 1 ,  1 9 8 8 ,  h a s  f o r c e d  t h e  i s s u e  o f  c o m m e r c i a l  u s e  o f  game i n t o  
a b r o a d e r  p e r s p e c t i v e .  O r i g i n a l l y  t h e  m a in  e m p h a s i s  was t o  c l a r i f y  
t h e  r e l a t i o n s h i p  and  r o l e  o f  " o u t f i t t e r s 11. A f t e r  t h e  c o u r t ' s  d e c i s i o n  
i t  b ecam e c l e a r  t h a t  a l l  a s p e c t s  n e e d e d  t o  b e  r e e x a m in e d ,  e s p e c i a l l y  
t h e  r o l e  o f  " g u i d e s " ,  " o u t f i t t e r s " ,  an d  " t r a n s p o r t e r s " .  As a r e s u l t  
t h e  T a s k  F o r c e  recom m ends  some sw e e p in g  c h a n g e s .  We t r i e d  h a r d  t o  
e s t a b l i s h  a s y s t e m  t h a t  a c c om m od a te s  t h e  c o n s t i t u t i o n a l  "common u s e "  
c l a u s e ,  p u t s  game m anagem en t and  t h e  w e l f a r e  o f  game on  s o u n d  f o o t i n g ,  
p r o v i d e s  a v i a b l e  e c o n om ic  b a s e  f o r  t h e  i n d u s t r y ,  i s  c o s t  e f f e c t i v e  
and  e n f o r c e a b l e ,  an d  i s  s im p le  e n o u g h  f o r  e f f e c t i v e  a d m i n i s t r a t i o n .

B i g  game i s  o n e  o f  A l a s k a ' s  o u t s t a n d i n g  v a l u e s ,  b o t h  f r o m  a 
c o n s u m p t i v e  and  n o n - c o n s u m p t i v e  u s e  p e r s p e c t i v e .  T h e s e  
r e c o m m e n d a t io n s  s h o u l d  a s s i s t  t h e  l e g i s l a t u r e  t o  f o r m u l a t e  la w s  t h a t  
f u l f i l l  t h e  s t a t e d  o b j e c t i v e s .

We i n c l u d e  w i t h  o u r  r e p o r t  d r a f t  l e g i s l a t i o n  w h ic h  we f e e l  s h o u ld  
b e  e n a c t e d  im m e d i a t e l y ,  a s  w e l l  a s  r e c o m m e n d a t i o n s  f o r  f o r m u l a t i n g  an  
a r e a - b a s e d  m anagem en t c o n c e p t .  We recom m end  t h a t  t h e  T a s k  F o r c e  be  
e x t e n d e d  t o  a s s i s t  t h e  l e g i s l a t u r e  i n  d e f i n i n g  s u c h  a  s y s t e m  and  
c r e a t i n g  e n a b l i n g  l e g i s l a t i o n .

H e i n r i c h  S p r i n g e r ,  C h a i rm a n



T a s k  F o r c e  o n  G u i d i n g  a n d  G a m e  - 3 -

TASK FORCE A CT IV ITY  SUMMARY
The  13  member T a s k  F o r c e  on  G u id in g  a n d  Game was c r e a t e d  

b y  t h e  l e g i s l a t u r e  t h r o u g h  SB 1 9 1 .  S u b j e c t s  t o  be  c o v e r e d  
w e re  c o n t a i n e d  i n  a  " L e t t e r  o f  I n t e n t "  f o r  HCS CS SB 1 9 1  
( R u l e s )  d a t e d  May 9 ,  1 9 8 8 .

The  T a s k  F o r c e  c o n d u c t e d  t h e  f o l l o w i n g  m e e t i n g s  and  w o rk  
s e s s i o n s :

J u l y  1 8 ,  1 9 8 8 ,  a t  A n c h o r a g e ,  L e g i s l a t i v e  
I n f o r m a t i o n  O f f i c e  ( L I O ) , 3 1 1 1  "C "  S t r e e t .

O c t o b e r  2 4 - 2 5 ,  1 9 8 8 ,  a t  F a i r b a n k s ,  L IO ,  1 1 9  N. 
Cushman S t r e e t .

N ovem be r 1 5 - 1 6  a t  S o l d o t n a ,  K e n a i  B o ro u g h  
A s s e m b ly  C h am b e rs .

D ecem be r 1 2 - 1 5  a t  A n c h o r a g e ,  L IO ,  3 1 1 1  "C "
S t r e e t .

W o rk  s e s s i o n s  b y  t e l e c o n f e r e n c e :
J a n u a r y  4 ,  9 ,  1 0 ,  1 1 ,  and  1 3 ,  1 9 8 9 .

A s u b c o m m i t t e e  on  r u r a l  i s s u e s  h e l d  tw o  p u b l i c  m e e t i n g s  
a t  K o t z e b u e  on  O c t o b e r  4 ,  1 9 8 8 ,  a n d  a t  K i n g  S a lm o n  o n  O c t o b e r  
5 ,  1 9 8 8 .  A s u b c o m m i t t e e  on  d a t a  m anagem en t h e l d  tw o  w o r k  
s e s s i o n s  a t  A n c h o r a g e .

The m e e t i n g s  w e re  p r e c e d e d  b y  e x t e n s i v e  a d v e r t i s e m e n t  on  
r a d i o  and  i n  n e w s p a p e r s  t h r o u g h o u t  t h e  s t a t e  a n d  i n  a l l  c a s e s  
a l l o w e d  a c c e s s  t h r o u g h  t h e  c o m m u n ic a t i o n s  n e tw o r k  o f  t h e  
L e g i s l a t i v e  I n f o r m a t i o n  O f f i c e  p l u s  t o l l  f r e e  n um b e rs  f o r  
p e r s o n s  i n  r e m o t e  l o c a t i o n s .  I n  a d d i t i o n ,  R u rA L  CAP d i d  an  
e x t e n s i v e  s u r v e y  c o l l e c t i n g  o p i n i o n s  f r o m  r u r a l  r e s i d e n t s ;  a n d  
S e n a t o r  F a n n in g  p r o v i d e d  s u r v e y  d a t a  s u b m i t t e d  b y  g u i d e s  and  
a i r  t a x i  o p e r a t o r s .  A l l  p u b l i c  h e a r i n g s  w e re  w e l l  a t t e n d e d .

The T a s k  F o r c e  a p p r e c i a t e s  t h e  c o o p e r a t i o n  and  t e s t im o n y  
f r o m  many i n d i v i d u a l s  a n d  o r g a n i z a t i o n s .  Many h a v e  g i v e n  
f r e e l y  o f  t h e i r  t im e  an d  e x p e r t i s e .  We w an t  t o  t h a n k  
p a r t i c u l a r l y  t h e  A l a s k a  S t a t e  B o a r d  o f  Game; t h e  A l a s k a  S t a t e  
G u id e  B o a r d ;  t h e  A l a s k a  P r o f e s s i o n a l  H u n t e r ' s  A s s o c i a t i o n ;  t h e  
A l a s k a  O u t f i t t e r ' s  A s s o c i a t i o n ;  R a y  D e M a r c h i ,  C a n a d a ,  B r i t i s h  
C o lu m b ia  M i n i s t r y  o f  t h e  E n v i r o n m e n t ,  W i l d l i f e  B r a n c h ;  and  
S t e v e  W h i t e ,  A l a s k a  S t a t e  D e p a r tm e n t  o f  Law .

The 1 5 t h  L e g i s l a t u r e  a d d r e s s e d  t h e  p r o b l e m s  i n  t h e  f i e l d  
c a u s e d  b y  u n r e g u l a t e d  " o u t f i t t e r s "  t h r o u g h  SB 1 9 1  an d  t h e  
i n i t i a l  w o r k  o f  t h e  T a s k  F o r c e  w en t  i n  t h a t  d i r e c t i o n .
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On O c t o b e r  2 1 ,  1 9 8 8 ,  a c o u p l e  o f  d a y s  p r i o r  t o  o u r  
F a i r b a n k s  m e e t i n g ,  t h e  S up rem e  C o u r t  i s s u e d  i t s  d e c i s i o n  o n  
t h e  O w s ic h e k  c a s e .  The  t im i n g  was e x c e l l e n t  f r o m  t h e  T a s k  
F o r c e ' s  w o r k  s t a n d p o i n t .  And b a s i c a l l y  t h e  e m p h a s i s  s h i f t e d  
f r o m  " o u t f i t t i n g "  t o  c o m m e r c i a l  u s e  i n  g e n e r a l .  T h i s  i s  
r e f l e c t e d  i n  t h e  r e c o m m e n d a t i o n s .  Some s w e e p in g  c h a n g e s  a r e  
e n v i s i o n e d  and  s u b m i t t e d  a s  r e c o m m e n d a t io n s  f o r  c o n s i d e r a t i o n .  
A l t h o u g h  t h e  c o u r t  d e c i s i o n  d i s a l l o w s  s e v e r a l  l o g i c a l  
a p p r o a c h e s  t o  game m anagem en t , we b e l i e v e  i t  s t i l l  a l l o w s  
c r e a t i o n  o f  s y s t e m s  t h a t  r e a c h  t h e  s t a t e d  o b j e c t i v e s .

T h e  T a s k  F o r c e  r e p r e s e n t e d  a b r o a d  c r o s s - s e c t i o n  o f  s t a t e  
a g e n c i e s  and  u s e r  g r o u p  v i e w p o i n t s  w i t h  v a r y i n g  an d  o f t e n  
c o n f l i c t i n g  o p i n i o n s .  The  e x t e n s i v e  p u b l i c  h e a r i n g s ,  
r e s e a r c h ,  a n d  i n - d e p t h  d i s c u s s i o n s  p r o v i d e d  n o t  o n l y  t h e  
f o r u m ,  b u t  a l s o  t h e  b a c k g r o u n d  t o  make c a r e f u l ,  e n l i g h t e n e d ,  
a n d  f a i r  r e c o m m e n d a t io n s  f o r  im m e d ia te  and  l o n g - t e r m  a c t i o n  
w h ic h  w i l l  e n s u r e  p r o p e r  w i l d l i f e  c o n s e r v a t i o n  a s  w e l l  a s  a 
s t a b l e  e n v i r o n m e n t  f o r  o f f e r i n g  c o m m e r c i a l  s e r v i c e s  f o r  b i g  
game h u n t i n g .  A f r a g i l e ,  b u t  im p o r t a n t  b a l a n c e  h a s  b e e n  
s t r u c k .  O u r  r e c o m m e n d a t io n s  r e p r e s e n t  a c om p rom is e  i n  w h ic h  
e a c h  s p e c i f i c  r e c o m m e n d a t io n  i s  im p o r t a n t  t o  t h e  e f f e c t i v e n e s s  
o f  t h e  o v e r a l l  p o l i c y  c h a n g e s .

T h e  m a in  p o i n t s  o f  o u r  f i n d i n g s  an d  r e c o m m e n d a t i o n s  a r e :
a .  S u p p o r t  f o r  " c o m m e r c i a l  u s e "  o f  game . T h r o u g h o u t  t h i s  

r e p o r t  t h e  t e rm  " c o m m e r c i a l  u s e "  r e f e r s  t o  t h e  p r o v i d i n g  
o f  h u n t i n g  s e r v i c e s  f o r  c o m p e n s a t i o n .

b .  N e c e s s i t y  t o  r e g u l a t e  a l l  c o m m e r c i a l  u s e r s .
c .  R e c o g n i t i o n  o f  t h r e e  m a in  u s e r  g r o u p s :

G u i d e - O u t f i t t e r s . T r a n s p o r t e r s . and  C o m m e rc ia l  P e r m i t  
H o l d e r s  and  e s t a b l i s h m e n t  o f  l i c e n s u r e  r e q u i r e m e n t s  f o r  
G u i d e - O u t f i t t e r s .

d .  R e p l a c e  t h e  p r e s e n t  G u id e  B o a rd  w i t h  a B i g  Game C o m m e rc i a l  
S e r v i c e s  B o a r d .

e .  C r e a t e  a s t a t e  e s t a b l i s h e d  and  c o n t r o l l e d  a r e a  
m anagem en t p l a n .

f .  D i s t r i b u t e  u s e  p r i v i l e g e s  t o  t h e  c o m m e r c i a l  b i g  game 
i n d u s t r y  w i t h i n  t h e  f r a m e w o r k  o f  t h e  S t a t e ' s  r e g u l a t i o n s  
a n d  t h e  Sup rem e C o u r t ' s  c r i t e r i a .

g .  C o n c e n t r a t e  on  l o n g - t e r m  p l a n s ,  b u t  a d d r e s s  i n t e r i m  
f u n c t i o n s .
T h e s e  r e c o m m e n d a t io n s  a r e  d e s c r i b e d  i n  m o re  d e t a i l  a s  

f o l l o w s .



R E C O M M E N D A T I O N S

The  T a s k  F o r c e  a d o p t e d  p r o t e c t i o n  o f  game r e s o u r c e s  a s  
i t s  h i g h e s t  p r i o r i t y  and  a s  an  u m b r e l l a  p o l i c y .  A l l  
d e l i b e r a t i o n s  an d  r e c o m m e n d a t io n s  i n c o r p o r a t e d  t h i s  
p r i n c i p l e .  W h i l e  v a r i o u s  a g e n c y  o r  u s e r  g r o u p  i n t e r e s t s  
w e r e  s o m e t im e s  c o m p ro m is e d ,  w i l d l i f e  c o n s e r v a t i o n  n e v e r  w a s .

T he  T a s k  F o r c e  c l o s e l y  f o l l o w e d  t h e  t o p i c s  s t a t e d  i n  
t h e  " L e t t e r  o f  I n t e n t "  f o r  HCS CS SB 1 9 1  ( R u l e s ) , a l b e i t  t h e  
O w s ic h e k  d e c i s i o n  c o n s i d e r a b l y  b r o a d e n e d  t h e  s c o p e  o f  o u r  
r e v i e w  i n  some a r e a s .  The  T a s k  F o r c e  m akes  t h e  
r e c o m m e n d a t io n s  l i s t e d  b e lo w :

1 .  C o m m e rc ia l  u s e  o f  game i s  a v a l i d  p r i n c i p l e .
T he  T a s k  F o r c e  on  G u id in g  and  Game r e c o g n i z e s  t h a t  t h e  

c o m m e r c i a l  u t i l i z a t i o n  o f  b i g  game i s  an  im p o r t a n t  p a r t  o f  a 
s o u n d  w i l d l i f e  r e s o u r c e  m anagem en t s y s t e m  and  t h a t  t h e  S t a t e  
o f  A l a s k a  r e a l i z e s  s i g n i f i c a n t  s o c i a l  and  e c o n om ic  b e n e f i t s  
f r o m  m a i n t a i n i n g  a v i a b l e  c o m m e r c ia l  b i g  game h u n t i n g  
i n d u s t r y .  A l a s k a ' s  b i g  game h u n t i n g  o p p o r t u n i t i e s  d raw  
i n t e r n a t i o n a l  a t t e n t i o n  and  c o n t r i b u t e  a s u b s t a n t i a l  am oun t 
t o  t h e  s t a t e ' s  t o u r i s m  e c on om y . As t h e  w o r l d ' s  human 
p o p u l a t i o n  c o n t i n u e s  t o  i n c r e a s e ,  an d  t h e  r e s o u r c e  b a s e  
c o n t i n u e s  t o  d e c l i n e ,  t h e  e c o n om ic  and  s o c i a l  v a l u e  o f  t h e s e  
h u n t i n g  o p p o r t u n i t i e s  w i l l  g ro w .

The  T a s k  F o r c e  r e c o g n i z e s  and  s u p p o r t s  t h e  v a l i d i t y  o f  
t h e  c o m m e r c i a l  u t i l i z a t i o n  o f  game i n  A l a s k a ,  w i t h i n  t h e  
e x i s t i n g  f r a m e w o r k  o f  r e s o u r c e  p r i o r i t y  a l l o c a t i o n .

2 .  A l l  c o m m e r c i a l  u s e r s  n eed  t o  be  r e g u l a t e d .
T h e  S t a t e  o f  A l a s k a  s h o u ld  d e v e l o p  a r e g u l a t o r y  s y s t e m  

w h ic h  e n s u r e s  t h e  h e a l t h  o f  t h e  b i g  game r e s o u r c e  and  
p e r m i t s  t h e  c o m m e r c i a l  b i g  game h u n t i n g  i n d u s t r y .  F o r  t h i s  
t o  o c c u r  a l l  c o m m e r c i a l  u s e r s  m us t be  s u b j e c t  t o  c o n s i s t e n t  
and  s t a b l e  r e g u l a t i o n s .



3 .  O w s i c h e k  C a s e

On O c t o b e r  2 1 ,  1 9 8 8 ,  t h e  A l a s k a  S up rem e  C o u r t  i s s u e d  
i t s  r u l i n g  on  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  e x c l u s i v e  o r  
r e s t r i c t e d  g u i d e  a r e a  s y s t e m .  I t  c l e a r l y  s t a t e d  t h a t  t h e  
p r e s e n t  e x c l u s i v e  g u i d e  a r e a  s y s t e m  v i o l a t e s  t h e  "common 
u s e "  c l a u s e  o f  t h e  s t a t e  c o n s t i t u t i o n .

Any s y s t e m  n e e d s  t o  a d d r e s s  t h e  f o l l o w i n g  p o i n t s :
1 .  Open a c c e s s  t o  t h e  s y s t e m ;
2 .  L im i t e d  d u r a t i o n  o f  u s e  p r i v i l e g e ;
3 V a l i d i t y  o f  a m anagem en t p r i n c i p l e ;  a n d ,
4 .  C o m p e n s a t io n  t o  t h e  s t a t e .

On N ovem be r 1 ,  1 9 8 8 ,  a s s i s t a n t  A t t o r n e y  G e n e r a l ,  
S t e p h e n  M. W h i t e ,  i s s u e d  an  a n a l y s i s  o f  t h i s  d e c i s i o n .

On D ecem be r 8 ,  1 9 8 8 ,  t h e  A l a s k a  Sup rem e  C o u r t  i s s u e d  a 
" s t a y "  o f  i t s  d e c i s i o n  u n t i l  J u n e  1 ,  1 9 8 9 ,  t h u s  a l l o w i n g  t h e  
l e g i s l a t i v e  and  e x e c u t i v e  b r a n c h e s  t im e  t o  a d d r e s s  t h e  
p r o b l e m .

4 .  E x a m in a t i o n  o f  o t h e r  s t a t e s  and  c o u n t r i e s .
The T a s k  F o r c e  h a s  e x am in e d  s t a t u t e s  and  r e g u l a t i o n s  

w h ic h  a p p l y  t o  o t h e r  s t a t e s  and  c o u n t r i e s  r e l a t i n g  t o  
c o m m e r c i a l  a s p e c t s  o f  game and  f i n d s  them  o f  l i m i t e d  v a l u e .  
W h i l e  o t h e r  a r e a s  h a v e  f a c e d  s i m i l a r  p r o b l e m s  a s  A l a s k a  a n d  
h a v e  f o u n d  a p p l i c a b l e  s o l u t i o n s ,  t h e i r  c h a r t e r s  and  
c o n s t i t u t i o n s  c o n t a i n  c l a u s e s  d i f f e r e n t  f r o m  o u r s .  A l a s k a  
i s  u n i q u e  i n  r e s p e c t  t o  t h e  c o n s t i t u t i o n a l  p r o v i s i o n s  f o r  
"common u s e "  o f  game, s u b s i s t e n c e  p r i o r i t y ,  a n d  s u s t a i n e d  
y i e l d  m an d a te  f o r  t h e  t a k i n g  o f  gam e . ( A r t i c l e  V I I I ,  
S e c t i o n s  3 and  4 ,  A l a s k a  C o n s t i t u t i o n . )

5 .  U s e r  G ro u p  D e f i n i t i o n .
The  T a s k  F o r c e  re com m ends  t h r e e  c o m m e r c i a l  u s e r  g r o u p s :  

G u i d e - O u t f i t t e r . T r a n s p o r t e r , a n d  C o m m e rc ia l  P e r m i t  H o l d e r .
T he  G u i d e - O u t f i t t e r  c a n  p r o v i d e  a b r o a d  r a n g e  o f  

s e r v i c e s  s t a t e w i d e ,  r a n g i n g  f r o m  g u i d i n g  t o  o u t f i t t i n g .  
G u i d e - O u t f i t t e r s  a r e  t h e  o n l y  u s e r  g r o u p  who c a n  p r o v i d e  
s e r v i c e s  i n  " t h e  f i e l d " .  T h ey  s h o u l d  b e  l i m i t e d  t o  
s e l e c t i n g  an d  o p e r a t i n g  i n  no m o re  t h a n  t h r e e  ( 3 )  Game 
Management U n i t s  (GMU/ s ) .
T a s k  F o r c e  o n  G u i d i n g  a n d  G a m e



"T h e  f i e l d "  means a n y  a r e a  o u t s i d e  o f  e s t a b l i s h e d ,  
y e a r - a r o u n d  d w e l l i n g s ,  b u s i n e s s e s ,  and  o t h e r  d e v e lo p m e n t s  
n o r m a l l y  a s s o c i a t e d  w i t h  v i l l a g e s ,  t o w n s ,  o r  c i t i e s ,  
e x c l u d i n g  h o t e l s  and  r o a d h o u s e s  l o c a t e d  on  t h e  s t a t e  h ig hw a y  
s y s t e m .

Th e  T r a n s p o r t e r  i s  l i m i t e d  t o  p r o v i d i n g  t r a n s p o r t a t i o n  
d i r e c t l y  s e r v i c i n g  b i g  game h u n t s .

T he  C om m e rc ia l  P e rm i t  H o l d e r  i s  a  t h i r d  g r o u p  
c o n s i s t i n g  o f  s e r v i c e  p r o v i d e r s  s u c h  a s  l o d g e  o p e r a t o r s / h u n t  
b r o k e r s ,  e x p e d i t e r s ,  g e a r  r e n t e r s  and  c o m m e r c i a l  
p h o t o g r a p h e r s ,  a l l  o f  whom n eed  t o  b e  i d e n t i f i e d  and  
r e g u l a t e d .  S i n c e  m o s t  o f  t h e s e  a l r e a d y  r e q u i r e  some f o rm  o f  
c o m m e r c i a l  r e g i s t r a t i o n ,  a c o m m e r c ia l  u s e  p e r m i t  w i l l  
s u f f i c e  t o  i d e n t i f y  th em . " C lu b s "  p r e s e n t  a  s p e c i f i c  
p r o b l e m  w h ic h  i s  a d d r e s s e d  u n d e r  s e p a r a t e  l e g i s l a t i o n .

6 .  U s e r  G roup  Q u a l i f i c a t i o n s  and  L i c e n s u r e .
QUAL IF ICAT IONS :

When a p p r o p r i a t e ,  a l l  c o m m e r c ia l  u s e r s  l i s t e d  b e lo w  
m u s t  p a s s  an  a p p r o p r i a t e  e x a m in a t i o n .
G u i d e - O u t f i t t e r  m ust c om p ly  w i t h  t h e  r e q u i r e m e n t s  u n d e r  
c u r r e n t  la w  f o r  r e g i s t e r e d  o r  m a s t e r  g u i d e s  and  t h e  t e rm  
m a s t e r  g u i d e  s h a l l  b e  d e l e t e d .  The  T a s k  F o r c e  recom m ends  
t h a t  g u i d e - o u t f i t t e r  l i c e n s e s  s h a l l  b e  i s s u e d  t o  a n a t u r a l  
p e r s o n  ( n o t  an  e n t i t y ) .
C l a s s  A G u i d e - O u t f i t t e r  m us t c om p ly  w i t h  t h e  r e q u i r e m e n t s  
u n d e r  c u r r e n t  la w  f o r  C l a s s  A A s s i s t a n t  G u i d e s ,  w i t h  t h e  
f o l l o w i n g  c h a n g e :  r e d u c e  t h e  e x p e r i e n c e  r e q u i r e m e n t  f r o m  20
t o  10  y e a r s .  I t  i s  recomm ended t h a t  t h e  r e q u i r e m e n t  f o r  a 
l e t t e r  o f  r e c o m m e n d a t io n  b e  d e l e t e d .  I t  i s  f u r t h e r  
recom m ended  t h a t  t h e  s t a t e  r e t a i n  t h e  s p e c i a l  c l a s s  o f  
M a r i n e  Mammal G u i d e - O u t f i t t e r .
A s s i s t a n t  G u i d e - O u t f i t t e r  m u s t  b e  a t  l e a s t  18 y e a r s  o f  a g e ,  
h a v e  h u n t i n g  e x p e r i e n c e  i n  t h e  s t a t e  f o r  a t  l e a s t  tw o  o f  t h e  
p a s t  f i v e  y e a r s ,  p o s s e s s  a f i r s t  a i d  c a r d  and  h a v e  c o m p le t e d  
CPR t r a i n i n g  o r  e q u i v a l e n t  ( e . g . ,  EMT o r  M D ) . I t  i s  
recom m ended  t h a t  t h e  r e q u i r e m e n t  f o r  a l e t t e r  o f  
r e c o m m e n d a t io n  b e  d e l e t e d .
T r a n s p o r t e r  m u s t  c om p ly  w i t h  f e d e r a l  and  s t a t e  r e q u i r e m e n t s  
f o r  o p e r a t i o n  ( t r a n s p o r t e r  u t i l i z i n g  a i r c r a f t  m u s t  h a v e  
c o m p l i e d  w i t h  P a r t  1 3 5 ;  t r a n s p o r t e r  u t i l i z i n g  b o a t s  m u s t  
h a v e  U . S .  C o a s t  G u a rd  l i c e n s e . )
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C o m m e rc ia l  P e r m i t  H o l d e r  m u s t  c o m p ly  w i t h  f e d e r a l  and  s t a t e  
r e q u i r e m e n t s  f o r  o p e r a t i o n .

A l l  c o m m e r c i a l  u s e r s  m u s t  c o m p ly  w i t h  a l l  f e d e r a l  and  
s t a t e  r e q u i r e m e n t s  f o r  o p e r a t i o n ,  i n c l u d i n g  h o l d i n g  l a w f u l  
p e r m i t s  f o r  l a n d s  o c c u p i e d  b y  t h e  s e r v i c e  p r o v i d e r .

USER GROUP L ICENSES REQU IRED :
G u i d e - O u t f i t t e r :
1 .  A l a s k a  b u s i n e s s  l i c e n s e
2 .  G u i d e - O u t f i t t e r  l i c e n s e  ( i n  t h e  a p p r o p r i a t e  c a t e g o r y )
3 .  C o m m e rc i a l  U s e  p e r m i t
T r a n s p o r t e r :
1 .  A l a s k a  b u s i n e s s  l i c e n s e
2 .  T r a n s p o r t e r  l i c e n s e
3 .  C o m m e rc i a l  U s e  p e r m i t
C o m m e rc ia l  P e r m i t  H o l d e r :
1 .  A l a s k a  b u s i n e s s  l i c e n s e
2 .  C o m m e r c i a l  U s e  p e r m i t
A i r c r a f t  O p e r a t i o n  R e q u i r e m e n t s :

T h e  T a s k  F o r c e  recom m ends  d e l e t i o n  o f  AS 0 8 . 5 4 . 2 1 0
( a ) ( 6 )  r e l a t i n g  t o  F e d e r a l  A v i a t i o n  r e g u l a t i o n s  (FAR) P a r t  1 3 5  
r e q u i r e m e n t s .

A l t h o u g h  t h e  T a s k  F o r c e  i s  r e c om m end in g  t h a t  t h e  P a r t  
1 3 5  p o r t i o n  o f  SB 1 9 1  be  d e l e t e d ,  t h i s  i s  n o t  t o  i n d i c a t e  
t h a t  t h e  g u i d e s  a r e  b e i n g  g i v e n  a g r e e n  l i g h t  t o  c o n t i n u e  
u s i n g  a i r c r a f t  i n  t h e i r  g u i d i n g  b u s i n e s s e s  b e y o n d  w h a t  w o u ld  
b e  c o n s i d e r e d  " i n c i d e n t a l "  f l y i n g .  The  T a s k  F o r c e  m e r e l y  
f e e l s  t h a t  t h e  r e g u l a t i o n  o f  c o m m e r c i a l  a i r  com m erce  i s  
u n d e r  t h e  a u t h o r i t y  o f  t h e  F e d e r a l  A v i a t i o n  A d m i n i s t r a t i o n .

I t  i s  s u g g e s t e d  t h a t  t h o s e  g u i d e s  u s i n g  a i r c r a f t  f o r  
f l y i n g  b e y o n d  t h a t  w h ic h  i s  c o n s i d e r e d  i n c i d e n t a l  s h o u l d  
b e g i n  t h e  p r o c e s s  o f  a p p l i c a t i o n  f o r  P a r t  1 3 5 ,  o r  s h o u l d  
h i r e  a n  e x i s t i n g  a i r  t a x i  f o r  t h a t  p o r t i o n  o f  t h e i r  f l y i n g .
I t  i s  r e c o g n i z e d  t h a t  t h e  m a in t e n a n c e  p r o g r a m ,  t h e  a n n u a l  
c h e c k  r i d e s  and  t h e  i n s p e c t i o n s  r e q u i r e d  f o r  P a r t  1 3 5  a r e  
c o n d u c i v e  t o  a s a f e  o p e r a t i o n .

I n  r e g a r d s  t o  t h e  p r o v i s i o n s  o f  P a r t  1 3 5 ,  t h e  T a s k  
F o r c e  saw  n o  n e ed  t o  d e v e l o p  a l e g a l  d e f i n i t i o n  f o r  
" i n c i d e n t a l " ,  b u t  r a t h e r  a l l o w  t h e  f e d e r a l  a g e n c i e s  t o  
im p o s e  a  d e f i n i t i o n  a s  i t  p e r t a i n s  t o  a i r c r a f t  o p e r a t i o n s  
(FAR P a r t  1 3 5 ) .
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R u r a l  C o n c e r n s :

R u r a l  r e s i d e n t s  o f t e n  h a v e  e x c e l l e n t  g u i d e - o u t f i t t e r  
c a p a b i l i t i e s  f r o m  a  p r a c t i c a l  s t a n d p o i n t ,  b u t  s o m e t im e s  l a c k  
t h e  e d u c a t i o n a l  and  t h e o r e t i c a l  a s p e c t s  o f  t h e  e x a m in a t i o n  
p r o c e s s  t o  q u a l i f y  f o r  a g u i d e - o u t f i t t e r  l i c e n s e .

I n  a d d i t i o n  t o  r e c o g n i z i n g  t r a d i t i o n a l  d i f f i c u l t i e s  i n  
r u r a l  c o m m u n i t i e s ,  t h e  T a s k  F o r c e  b e l i e v e s  t h a t  t h e  new 
b o a r d  n e e d s  t o  s u b s t a n t i a l l y  i n c r e a s e  i t s  i n f o r m a t i o n  
d i s s e m i n a t i o n  a c t i v i t i e s  t o  e n a b l e  r u r a l  r e s i d e n t s  
i n t e r e s t e d  i n  b e c om in g  l i c e n s e d  g u i d e - o u t f i t t e r s  g r e a t e r  
a c c e s s  t o  t h e  l i c e n s i n g  p r o c e d u r e s .  E n a b l i n g  l e g i s l a t i o n  
n e e d s  t o  a c com m oda te  t h i s  s i t u a t i o n .

7 .  U s e r  G ro u p  R e p o r t i n g  R e q u i r e m e n t s .
T h o s e  e n g a g e d  i n  p r o v i d i n g  c o m m e r c i a l  s e r v i c e s  f o r  t h e  

p u r p o s e  o f  t a k i n g  game a s  G u i d e - O u t f i t t e r . T r a n s p o r t e r  o r  
C o m m e rc ia l  P e r m i t  H o l d e r  m u s t  c o m p ly  w i t h  a n n u a l  r e p o r t i n g  
r e q u i r e m e n t s  b a s e d  on  D e p a r tm e n t  o f  F i s h  and  Game (ADF&G) 
and  P u b l i c  S a f e t y  f i n a l  r e c o m m e n d a t i o n s .  C o m p le t i o n  o f  t h e  
a n n u a l  r e p o r t i n g  r e q u i r e m e n t  i s  a  p r e r e q u i s i t e  f o r  l i c e n s i n g  
( b a s e  camp r e g i s t r a t i o n ) .

I n d i v i d u a l  r e p o r t s  w h ic h  p e r t a i n  t o  t h e  c o m m e r c i a l  
a s p e c t s  o f  game s h a l l  b e  c o n f i d e n t i a l .

D e c a l s ,  f o r  t h e  p u r p o s e  o f  la w  e n f o r c e m e n t  
i d e n t i f i c a t i o n  o f  c o m m e r c i a l  u s e r s ,  s h o u l d  b e  r e q u i r e d  on 
a l l  a i r c r a f t ,  b o a t s ,  e t c .

8 .  F e e  S t r u c t u r e .
T h e  T a s k  F o r c e  h a s  c o n s i d e r e d  a n d  e s t a b l i s h e d  a l i s t  o f  

s u g g e s t e d  f e e s  a s  f o l l o w s :
1 .  F i x e d  C o m m e rc ia l  U se  P e r m i t  F e e  -  $ 2 5  t o  $ 5 0 ;
2 .  B i g  Game C o n s e r v a t i o n  F ee  -  25% o f  e x i s t i n g  b i g  game

t a g  f e e  ( a l s o  known a s  " h e a d  t a x " ) ; a n d ,
3 .  L i c e n s e  f e e

N o t  l e s s  t h a n  50% o f  t h e  f e e s  c o l l e c t e d  s h o u l d  b e  
d e s i g n a t e d  f o r  game m anagem en t .
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The  T a s k  F o r c e  h a s  r e v i e w e d  t h e  c o n c e p t ,  c o s t  and  
a v a i l a b i l i t y  o f  i n s u r a n c e  and  b o n d in g  f o r  c o m m e r c i a l  u s e r s  
a n d  h a s  d e t e rm in e d  t h a t ,  w h i l e  t h e y  s u p p o r t  and  e n c o u r a g e  
h a v i n g  i n s u r a n c e ,  w h e n e v e r  p o s s i b l e ,  t h e  m a r k e t  c o n d i t i o n  
an d  d i f f i c u l t y  o f  a c q u i r i n g  i n s u r a n c e  a n d  b o n d in g  may p o s e  
e x t r e m e  h a r d s h i p s  on  a  g r e a t  num be r o f  c o m m e r c i a l  u s e r s .

T r a n s p o r t e r s  and  some s e r v i c e  p r o v i d e r s  a r e  r e q u i r e d  t o  
h a v e  i n s u r a n c e  i n  t h e i r  r e s p e c t i v e  f i e l d s  b y  o t h e r  
r e g u l a t i o n s .

9 .  I n s u r a n c e  a n d  B o n d i n g .

1 0 .  P e n a l t y .
T h e  T a s k  F o r c e  h a s  r e v i e w e d  t h e  s t a t u t e ,  AS 0 8 . 5 4 . 2 1 0 ,  

an d  recom m ends  t h e  f o l l o w i n g  c h a n g e s ,  a s  d e t a i l e d  u n d e r  
A r t i c l e  6 o f  t h e  recom m ended  l e g i s l a t i o n  f o r  u n l i c e n s e d  
g u i d i n g ,  w h ic h  im p o s e s  a f e l o n y  p e n a l t y ,  an d  recom m ends  t h e  
f o l l o w i n g  c h a n g e s :
1 .  E l i m i n a t e  t h e  m a n d a t o r y  o n e  y e a r  s e n t e n c e ;
2 .  Make f i r s t  t im e  o f f e n s e s  a  m i s d e m e a n o r  w i t h  a  m inimum 

i n c a r c e r a t i o n  o f  tw o  m o n th s ,  an d  r a i s e  t h e  maximum 
f i n e  t h a t  may b e  im p o se d  t o  $ 3 0 , 0 0 0 ;

3 .  Make some s e c o n d  t im e  o f f e n s e s  a f e l o n y ;
4 .  Do n o t  a l l o w  t h e  ju d g e  t o  im p o s e  a  S u s p e n d e d  

I m p o s i t i o n  o f  S e n t e n c e  ( S I S ) ; an d
5 .  E n c o u r a g e  c o n t i n u e d  c o o p e r a t i o n  b e tw e e n  t h e  D e p a r tm e n t  

o f  P u b l i c  S a f e t y ,  D i v i s i o n  o f  F i s h  a n d  W i l d l i f e  
P r o t e c t i o n  and  t h e  D i s t r i c t  A t t o r n e y ' s  o f f i c e .

1 1 .  T r a n s i t i o n a l  M e a s u r e s  f o r  U s e r  G r o u p s .
T h o s e  o u t f i t t e r s  who h a v e  b e e ’ : e n g a g e d  i n  t h e  b i g  game 

c o m m e r c i a l  s e r v i c e s  i n d u s t r y  a s  " o u t f i t t e r s " ,  a n d  h a v e  
c o m p l i e d  w i t h  c u r r e n t  r e q u i r e m e n t s  u n d e r  SB 1 9 1  ( r e g i s t e r e d  
b a s e  c am p s , e t c . )  an d  c a n  show  f i n a n c i a l  p r o o f  o f  a c t i v i t y  
i n  1 9 8 6 ,  1 9 8 7 ,  and  1 9 8 8  ( b u s i n e s s  l i c e n s e ,  f i n a n c i a l  
d o c u m e n t a t i o n ,  I R S )  may c o n t i n u e  t o  o p e r a t e ,  i n  t h e  i n t e r i m ,  
u n t i l  new la w s  h a v e  b e e n  a d o p t e d .  W i t h i n  o n e  y e a r  o f  t h e  
e f f e c t i v e  d a t e  o f  p a s s a g e  o f  a new l a w ,  t h e y  m u s t  p a s s  t h e  
g u i d e - o u t f i t t e r  exam and  may c o n t i n u e  t o  o p e r a t e  a s  
o u t f i t t e r s  u n d e r  SB 1 9 1  r e q u i r e m e n t s ,  d u r i n g  t h a t  
t r a n s i t i o n a l  p e r i o d .
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1 2 .  R o l e  o f  S t a t e  E m p lo y e e .
T he  T a s k  F o r c e  h a s  e x am in e d  t h e  q u e s t i o n  o f  w h e t h e r  

s t a t e  e m p lo y e e s  s h a l l  b e  a l l o w e d  t o  p a r t i c i p a t e  i n  t h e  
c o m m e r c i a l  t a k i n g  o f  game and  h a s  d e t e rm in e d  t h a t  t h e  ADF&G 
and  DPS h a v e  p o l i c i e s  and  p r o c e d u r e s  (P&P ) t o  a d m i n i s t e r  
e t h i c s  an d  c o n f l i c t  o f  i n t e r e s t  s t a t u t e s  a n d  t h a t  s t r i c t  
a d h e r e n c e  m u s t  b e  e n f o r c e d .  T h e y  f u r t h e r  recom m end  t h a t  t h e  
a g e n c i e s  (ADF&G and  DPS) r e q u e s t  an  A t t o r n e y  G e n e r a l ' s  
o p i n i o n  on  t h e  a p p r o p r i a t e n e s s  o f  s t a t e  e m p lo y e e s '  
p a r t i c i p a t i o n  i n  t h e  c o m m e r c ia l  game i n d u s t r y .

1 3 .  G u id e  R e q u i r e d  S p e c i e s .
T he  T a s k  F o r c e  h a s  c o n s i d e r e d  t h e  q u e s t i o n  o f  a d d in g  

s p e c i e s  t o  t h e  r e q u i r e d  g u id e  l i s t  an d  re com m end s  t h a t  
m o u n t a i n  g o a t s  b e  ad d ed  t o  t h e  r e q u i r e d  g u i d e  l i s t .

B a s e d  on  t e s t im o n y ,  t h i s  w i l l  g o  a l o n g  way t o  p r o v i d e  
some c o m p a t i b i l i t y  w i t h  t h e  p r e s e n t  demand t h a t  
n o n - r e s i d e n t s  r e q u i r e  " g u i d e s "  f o r  h u n t i n g  o f  s h e e p  and  
b r o w n / g r i z z l y  b e a r .  C l im a t e ,  t e r r a i n ,  a n d  n a t u r e  o f  t h e s e  
s p e c i e s  n e c e s s i t a t e  a s s i s t a n c e  t o  t h e  n o n - r e s i d e n t  h u n t e r .

1 4 .  C r e a t i o n  o f  a  new B ig  Game C o m m e rc ia l  S e r v i c e s  B o a r d .
The  T a s k  F o r c e  h a s  r e v i e w e d  t h e  L e g i s l a t i v e  B u d g e t  and  

A u d i t  r e p o r t s  f o r  1 9 8 5  and  1 9 8 7 .  Some p r o b l e m s  w i t h  t h e  
G u id e  B o a r d  a r e  a p p a r e n t .  The T a s k  F o r c e  re com m end s  t h a t  
t h e  G u id e  B o a rd  s u n s e t  u pon  t h e  c r e a t i o n  o f  an  e x p a n d e d  
b o a r d  w hose  f u n c t i o n  i s  t o  r e g u l a t e  t h e  a c t i v i t y  an d  
l i c e n s i n g  o f  c o m m e r c i a l  b i g  game u s e r  g r o u p s .  T h a t  b o a r d  
m em b e rs h ip  s h a l l  c o n s i s t  o f  tw o  G u i d e - O u t f i t t e r s . o n e  
T r a n s p o r t e r , o n e  r e p r e s e n t a t i v e  f r o m  ADF&G, an d  o n e  f r o m  
FWP, o n e  S t a t e  l a n d  m an ag e r  (D N R ) , o n e  N a t i v e  l a n d  m a n a g e r ,  
o n e  p u b l i c  member and  on e  Game B o a r d  m em be r . T he  b o a r d  
s h a l l  b e  a d m i n i s t e r e d  by  t h e  D e p a r tm e n t  o f  Commerce and  
E c o n om ic  D e v e lo p m e n t  (D C E D ) .
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1 5 .  E x t e n s i o n  o f  T a s k  F o r c e  o n  G u i d i n g  a n d  G a m e .

T h e  S up rem e  C o u r t  d e c i s i o n  on  t h e  O w s ic h e k  c a s e  s h i f t e d  
t h e  e m p h a s i s  o f  t h e  T a s k  F o r c e ' s  w o r k  f r o m  r e g u l a t i o n  o f  
" o u t f i t t e r s "  t o  a  much b r o a d e r  s c o p e .  S i n c e  a  "m anagem en t 
s y s t e m "  i s  o f  p a r a m o u n t  im p o r t a n c e  and  c o n s e q u e n c e ,  t h e  T a s k  
F o r c e  re com m ends  t h a t  i t  b e  e x t e n d e d  i n  o r d e r  t o  a s s i s t  t h e  
l e g i s l a t u r e  i n  t h e  f o r m u l a t i o n  o f  l a w s  p e r t a i n i n g  t o  
m anagem en t s y s t e m  and  a r e a  c o n c e p t  s c h em e s .

1 6 .  M anagem en t S y s t e m .
Due t o  t h e  r e s u l t i n g  t im e  c o n s t r a i n t s  t h e  T a s k  F o r c e  

was u n a b l e  t o  a n a l y z e  and  p r e s e n t  a c o m p le t e  r e c o m m e n d a t io n  
on  t h e  m anagem en t s y s t e m .

The  Sup rem e C o u r t  i s s u e d  a " s t a y "  o f  i t s  d e c i s i o n  u n t i l  
J u n e  1 ,  1 9 8 9 ,  w h ic h  w i l l  a l l o w  t h e  l e g i s l a t u r e  t o  a c t  i n  a 
d e l i b e r a t e  m an n e r  t o  a d d r e s s  t h i s  s i t u a t i o n .  I n  o r d e r  t o  
a s s i s t  t h e  l e g i s l a t u r e  i n  t h e  f o r m u l a t i o n  o f  s u c h  a l a w ,  we 
recom m end  t o  e x t e n d  t h i s  T a s k  F o r c e  t o  c a p i t a l i z e  on  w o r k  
a l r e a d y  d o n e .

T he  f o l l o w i n g  p r e l i m i n a r y  r e c o m m e n d a t i o n s  a r e  g i v e n ,  
r e a l i z i n g  t h a t  a d d i t i o n a l  i n f o r m a t i o n  i s  n e e d e d :

The  T a s k  F o r c e  f i n d s  t h a t  some k i n d  o f  an  a r e a  b a s e d  
game m anagem en t c o n c e p t  i s  o f  u tm o s t  im p o r t a n c e .  N e a r l y  a l l  
c o u n t r i e s  and  s t a t e s  i n  t h e  w o r l d  t h a t  manage game h a v e  
a d o p t e d  some k i n d  o f  l a n d  b a s e d  m anagem en t s y s t e m .  I c  i s  
n e c e s s a r y  t o  i n t e g r a t e  t h e  g u i d i n g - o u t f i t t i n g  o p e r a t i o n s  
i n t o  A l a s k a ' s  w e l l  e s t a b l i s h e d  game m anagem en t s y s t e m .

O u r  c o n s t i t u t i o n a l  r e q u i r e m e n t s  and  o u r  c o m p le x  game 
r e s o u r c e  a l l o c a t i o n  s y s t e m  ( s u b s i s t e n c e ,  r e s i d e n t  and  
n o n - r e s i d e n t  h u n t i n g )  m akes d e v e lo p m e n t  and  a d m i n i s t r a t i o n  
o f  an  a r e a  b a s e d  s y s t e m  a v e r y  d i f f i c u l t  t a s k  i n d e e d .

The  o b v i o u s  o p t i o n  t o  a l l o w  u n r e s t r i c t e d  a c c e s s  i s  n o t  
v i a b l e ,  a s  i t  w o u ld  o n l y  r e c r e a t e  t h e  c o n d i t i o n s  t h a t  
e x i s t e d  i n  t h e  6 0 ' s ,  w h ic h  p r o m p te d  t h e  e s t a b l i s h m e n t  o f  an  
a s s i g n e d  a r e a  s y s t e m  i n  t h e  f i r s t  p l a c e .  S u b s i s t e n c e  
p r i o r i t y  r i g h t s  h a v e  b e e n  e s t a b l i s h e d  and  n e ed  t o  fce 
i n c o r p o r a t e d  i n  a n y  m anagem en t s c h em e . A l t h o u g h  t h e  game i s  
u n d e r  s t a t e  j u r i s d i c t i o n ,  l a n d  s u r f a c e  r i g h t  h o l d e r s  
i n d i r e c t l y  c o n t r o l  a c c e s s  t o  game,, C h e c k e r b o a r d  
d i s t r i b u t i o n  o f  l a n d  h o l d i n g s  f u r t h e r  c o m p l i c a t e s  t h i s .  
F u t h e rm o r e ,  f e d e r a l  a g e n c i e s ,  who c o n t r o l  t h e  m a j o r i t y  o f  
l a n d ,  h a v e  d i f f e r e n t  r e g u l a t i o n s .  T he  m a j o r  l a n d  o w n e r s  
n e e d  t o  p a r t i c i p a t e  i n  t h e  f o r m u l a t i o n  o f  t h e  m anagem en t 
s y s t e m .
T a s k  F o r c e  o n  G u i d i n g  a n d  G a m e
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1 5 .  E x t e n s i o n  o f  T a s k  F o r c e  o n  G u i d i n g  a n d  G a m e .

The  S up rem e  C o u r t  d e c i s i o n  on  t h e  O w s ic h e k  c a s e  s h i f t e d  
t h e  e m p h a s i s  o f  t h e  T a s k  F o r c e ' s  w o r k  f r o m  r e g u l a t i o n  o f  
" o u t f i t t e r s "  t o  a  much b r o a d e r  s c o p e .  \ S i n c e  a  "m anagem en t 
s y s t e m "  i s  o f  p a r a m o u n t  im p o r t a n c e  an d  c o n s e q u e n c e ,  t h e  T a s k  
F o r c e  re com m end s  t h a t  i t  b e  e x t e n d e d  i n  o r d e r  t o  a s s i s t  t h e  
l e g i s l a t u r e  i n  t h e  f o r m u l a t i o n  o f  l a w s  p e r t a i n i n g  t o  
m anagem en t s y s t e m  and  a r e a  c o n c e p t  s c h em e s .

1 6 .  M anagem en t S y s t e m .
Due t o  t h e  r e s u l t i n g  t im e  c o n s t r a i n t s  t h e  T a s k  F o r c e  

was u n a b l e  t o  a n a l y z e  a n d  p r e s e n t  a  c o m p le t e  r e c o m m e n d a t io n  
on  t h e  m anagem en t s y s t e m .

Th e  Sup rem e  C o u r t  i s s u e d  a " s t a y "  o f  i t s  d e c i s i o n  u n t i l  
J u n e  1 ,  1 9 8 9 ,  w h ic h  w i J l  a l l o w  t h e  l e g i s l a t u r e  t o  a c t  i n  a 
d e l i b e r a t e  m an n e r  t o  a d d r e s s  t h i s  s i t u a t i o n .  I n  o r d e r  t o  
a s s i s t  t h e  l e g i s l a t u r e  i n  t h e  f o r m u l a t i o n  o f  s u c h  a  l a w ,  we 
recomm end t o  e x t e n d  t h i s  T a s k  F o r c e  t o  c a p i t a l i z e  on  w o rk  
a l r e a d y  d o n e .

T he  f o l l o w i n g  p r e l i m i n a r y  r e c o m m e n d a t i o n s  a r e  g i v e n ,  
r e a l i z i n g  t h a t  a d d i t i o n a l  i n f o r m a t i o n  i s  n e e d e d :

T he  T a s k  F o r c e  f i n d s  t h a t  some k i n d  o f  an  a r e a  b a s e d  
game m anagem en t c o n c e p t  i s  o f  u tm o s t  im p o r t a n c e .  N e a r l y  a l l  
c o u n t r i e s  and  s t a t e s  i n  t h e  w o r l d  t h a t  manage game h a v e  
a d o p t e d  some k i n d  o f  l a n d  b a s e d  m anagem en t s y s t e m .  I t  i s  
n e c e s s a r y  t o  i n t e g r a t e  t h e  g u i d i n g - o u t f i t t i n g  o p e r a t i o n s  
i n t o  A l a s k a ' s  w e l l  e s t a b l i s h e d  game m anagem en t s y s t e m .

O u r  c o n s t i t u t i o n a l  r e q u i r e m e n t s  and  o u r  c o m p le x  game 
r e s o u r c e  a l l o c a t i o n  s y s t e m  ( s u b s i s t e n c e ,  r e s i d e n t  and  
n o n - r e s i d e n t  h u n t i n g )  m ake s  d e v e lo p m e n t  and  a d m i n i s t r a t i o n  
o f  a n  a r e a  b a s e d  s y s t e m  a v e r y  d i f f i c u l t  t a s k  i n d e e d .

The  o b v i o u s  o p t i o n  t o  a l l o w  u n r e s t r i c t e d  a c c e s s  i s  n o t  
v i a b l e ,  a s  i t  w o u ld  o n l y  r e c r e a t e  t h e  c o n d i t i o n s  t h a t  
e x i s t e d  i n  t h e  6 0 ' s ,  w h ic h  p ro m p te d  t h e  e s t a b l i s h m e n t  o f  an  
a s s i g n e d  a r e a  s y s t e m  i n  t h e  f i r s t  p l a c e .  S u b s i s t e n c e  
p r i o r i t y  r i g h t s  h a v e  b e e n  e s t a b l i s h e d  and  n e e d  t o  be  
i n c o r p o r a t e d  i n  a n y  m anagem en t s c h em e . A l t h o u g h  t h e  game i s  
u n d e r  s t a t e  j u r i s d i c t i o n ,  l a n d  s u r f a c e  r i g h t  h o l d e r s  
i n d i r e c t l y  c o n t r o l  a c c e s s  t o  g am e . C h e c k e r b o a r d  
d i s t r i b u t i o n  o f  l a n d  h o l d i n g s  f u r t h e r  c o m p l i c a t e s  t h i s .  
F u t h e rm o r e ,  f e d e r a l  a g e n c i e s ,  who c o n t r o l  t h e  m a j o r i t y  o f  
l a n d ,  h a v e  d i f f e r e n t  r e g u l a t i o n s .  T he  m a j o r  l a n d  ow n e rs  
n e ed  t o  p a r t i c i p a t e  i n  t h e  f o r m u l a t i o n  o f  t h e  m anagem en t 
s y s t e m .
T a s k  F o r c e  c n  G u i d i n g  a n d  G a m e



F o l l o w i n g  t h e i r  d i s c u s s i o n s  o f  a m anagem en t s y s t e m ,  t h e  
T a s k  F o r c e  recom m ends f o r  im m e d ia te  a c t i o n ,  t h a t :

1 .  ADF&G b e  d e s i g n a t e d  a s  l e a d  a g e n c y ,  w h o se  p u r p o s e  i s  t o  
f o r m u l a t e  and  d e s i g n a t e  m anagem en t a r e a s  w i t h i n  t h e  p r e s e n t  
GMU f r a m e w o r k ;  a n d ,
2 .  DNR n e e d s  a b i l i t y  t o  e x p e d i t i o u s l y  a d o p t  a c o n c e s s i o n  o r  
u s e  s y s t e m  t h a t  i s  c o m p a t i b l e  w i t h  o t h e r  l a n d  u s e s  and  t h e  
p r a c t i c e s  o f  o t h e r  l a n d  a r e a s .

The  T a s k  F o r c e  a l s o  recom m ends  f o r  c o n s i d e r a t i o n :
The  s t a t e  s h o u ld  e s t a b l i s h  a l e a s e ,  c o n c e s s i o n ,  o r  

a l l o c a t i o n  s y s t e m  on  a s t a g g e r e d  s c h e d u l e ;
T he  s t a t e  s h o u ld  d e r i v e  some f i n a n c i a l  b e n e f i t s  f r o m  

t h e  c o m m e r c i a l  u t i l i z a t i o n  o f  a p u b l i c  r e s o u r c e ;  s u c h  
r e v e n u e  s h o u ld  b e  a t  l e a s t  p a r t i a l l y  ( n o t  l e s s  t h a n  50% ) 
u s e d  f o r  game m anagem en t p u r p o s e s ;

A l l o c a t i o n  m e th o d s  o f  s u c h  u s e  p r i v i l e g e s  n e e d  t o  b e  
e s t a b l i s h e d  ( l o t t e r y ,  n e g o t i a t e d ,  c o m p e t i t i v e  b i d d i n g ,  
e t c . ) .

Im p l e m e n t a t i o n  o f  s u c h  l e g i s l a t i o n  r e q u i r e s  c l o s e  w o r k  
w i t h  t h e  A l a s k a  D e p a r tm e n t s  o f  Law , N a t u r a l  R e s o u r c e s ,  F i s h  
and  Game, and  P u b l i c  S a f e t y .  The T a s k  F o r c e  h a s  s p e n t  
c o n s i d e r a b l e  t im e  on  t h e s e  m a t t e r s  and  i s  m o s t  w i l l i n g  t o  
a s s i s t .

T a s k  F o r c e  o n  G u i d i n g  a n d  G a m e
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Letter of Intent 
For

HCS CS SB 191 (Rules)

It is the intent of the Legislature that the task force 
established under the provisions of SB 191 have full powers to 
investigate and establish recommendations.

Under the Alaska Constitution, fish and game resources are the 
common property of the people of Alaska, to be managed by the state 
in trust for the people's use. During all deliberations of the task 
force relating to regulating the commercial use of game, the first 
and highest priority of the task force shall be protection of the 
game resource. In this context, the task force shall examine how 
the commercial taking of big game by both residents and nonresidents 
conforms with the needs of all Alaskans.

Currently, there are numerous types of big game hunting services 
being provided in Alaska by various commercial operators. The task 
force shall examine this situation and make recommendations for the 
appropriate role of guides, gear providers, air taxi operators and 
other transporters in providing commercial hunting services.

Other states and Canadian provinces have experienced similar 
commercial hunting pressures and problems. In an effort to assure 
that Alaska not duplicate the mistakes of others, the task force 
should obtain as much information as possible about the problems 
these other jurisdictions have experienced. If solutions were found 
for problems similar to existing problems in this state, the task 
force shall review those solutions and recommend accordingly for 
Alaska.

The Alaska Supreme Court will soon decide Owsichek v. the State 
of Alaska, dealing with the constitutionality of restricted guide 
areas. The task force shall analyze this decision, and recommend 
methods of accommodating the court's decision.

The task force shall work closely with the Department of 
Fish and Game and the Board of Game to create a link between the 
commercial take of big game and game management, for the protection 
and benefit of all user groups.

The task force shall examine the potential effects of adding 
other species to the guide-required list.



The task force shall examine the licensing of transporters, and 
make recommendations as to whether such a system ought to be 
renewed, and, if sor under what conditions.

The Legislative Budget and Audit Committee completed audits of 
the Guide Board in 1985 and 1987. The task force shall review the 
audits and recommend what provisions shall be implemented. 
Specifically, the task force shall analyze if the guide board is 
functioning at a level that ensures that the present allocation 
system is fair and is following the Administrative Procedures Act.

The legislature recognizes that the current big game guide 
system in Alaska is dependent on the restricted guide area concept 
for its success. Accordingly, the task force shall examine all 
aspects of this system, and make recommendations pertaining to its 
openness and accessibility, including to the question of selling or 
otherwise transferring the use of restricted guide areas. The task 
force shall also examine whether the state should lease or permit 
commercial use areas, or in some other manner establish a restricted 
use "concessionaire" approach to commercial game management. 
Throughout these deliberations, the task force shall review the 
compatibility of the current restricted area system, or any such 
system proposed, with the state's game allocation system.

The task force shall analyze the joint use concept and 
supporting agreements between guides in joint use areas, and gauge 
whether these agreements are in the best interest of all game users, 
as well as in the best interest of the game resource. In doing so, 
the task force shall investigate whether one consistent policy for 
determining guide areas is appropriate, the goal being that all 
areas are treated equally. The task force shall also examine 
whether rural residents from remote communities are being afforded 
an adequate and equal opportunity to participate in the guiding 
system.

The violation of statutes regulating almost all other 
professions in Alaska is generally a misdemeanor offense, whereas 
the act of illegal guiding is a felony offense. The task force 
shall review this section of law, determine whether this is proper, 
and make recommendations for any appropriate changes.

The task force shall investigate and make recommendations 
concerning the propriety of fish and wildlife protection officers, 
or other state employees whose responsibilities include managing 
qame resources or enforcing the state's guiding and game management 
laws, holding guide licenses or otherwise participating in the 
commercial taking of game.

The legislature recognizes that the role of federal agencies in 
managing and permitting commercial uses of federal parks, reserves,



and other federal lands has a significant direct impact in how the 
state's guide laws are monitored and enforced. The task force is 
directed to examine**the role of federal agencies in monitoring and 
permitting these activities.

The legislature recognizes that hunting, flying and other travel 
in Alaska involves certain inherent risks. The task force shall 
review the issue of differing safety and insurance requirements for 
air transportation and make a recommendation on the establishment of 
minimal insurance and safety requirements for guides, lodge owners, 
and others who are not now regulated.

The task force should review the possibility of bonding 
requirements for providers of big game hunting services.

The task force should examine all aspects of a head tax, 
the problems with its use in the past, and what would be the 
ramifications to game management if it were reinstated.

The task force should work to clarify the definitions of "camp", 
"in the field", and "big game hunting services". The task force 
should describe which commercial providers should be allowed in 
"camps" and "in the field." "Compensation", and "monetary 
consideration" should also be further defined and explained by the 
task force. The task force should also provide further explanation 
of what constitutes a "boat with permanent living quarters."

The task force should also look at the use of dog sleds 
in big game hunts, and when dogs should be allowed in camps.

T
Rep. Mike Navarre, Chair 
House Rules Committee 
May 9, 1988
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Department of Public Safety
Department of Commerce & Economic Development

c o n s t it u e n t  o r o u p b ? a p p e c t e d  r r s p u .
Big game commercial service providers
Resident and nonresident hunters using conmer- 

cial services____________ORGANIZATIONAL SUPPORT POR B tU
Unknown
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Unknown

FISCAL IMPACT: IS NONE 0  PTSCAL NOTE ATTACHED■ ACXOROUN OUGaLATTVt INTENT i  n  o  o  t  j  i  _  ,  ,  c  . . .  ,
The 1988 Legislature created a task force on guiding and game to recom­

mend changes in the licensing of big game guides and outfitters. After creation of the task 
force, the Alaska Supreme Court ruled that guides could not be granted exclusive rights to* 
guide in an area. The task force broadened their mission to examine ways to manage the 
guide/outfitter industry. The task force made numerous recommendations for change in the 

licensing of commercial users of big game that are reflected in SB 140. The task force did 
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Passage of this bill will result in extension of the task force on game and guiding until 
January 15, 1991. Membership on the task force will remain the same. The task force will 
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all other lands in Alaska. Solutions will be based on an area management system using exis­
ting game management unit boundaries and consideration of the abundance and distribution of 
big game resources.
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FUNDING: (THOUSANDS OF DOLLARS)
General Fund 
Federal Fund 
Other 
TOTAL

POSITIONS:
Full-Time
Part-Time
Temporary

. The Task Force on Guiding and Game was established under the jurisdiction of the Legislative 
Council Committee. The Task Force is composed of 13 members, 3 from the Executive Branch,
2 legislators from the Legislative Branch and 8 public members (2 are ex-legislators as of 1-9-89).
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