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individuals who are public officers or employees, such as cabinet members,
who are not empowered collectively to exercise power or advice as a body.
A January 30, 1985 Attorney General opinion states that court®s interpreta—
tions of comparable open meetings laws identify an applicable public body
as being a multi-membered, tax-supported entity which possesses the power
and authority to reach policy-making decisions which affect the rights of
citizens. These opinions indicate that staff level meetings of the execu—
tive branch, as opposed to an appointed board, are not subject to the open
meetings law.

In an Alaska Supreme Court opinion (Attachment C), "meeting” under the
Open Meetings Act includes every step of the deliberative and decision
making process when a governmental wunit meets to transact public
business. In summary, except for the May 11, 1981 and January 30, 1985
Attorney General opinions, the Alaska Supreme Court and Attorney General
opinions have ruled application broadly and exceptions narrowly.

Applicability to the Legislature
The Alaska open meetings law explicitly includes all meetings of members

of the legislative body with the exception of organizational meetings.
Rule 22 of the Uniform Rules (Attachment D) is very similar to State law

in that it also opens all legislative meetings to all legislators and to
the public. Rule 22 criteria for executive sessions are also similar to
State law. The Uniform Rules are more explicit in setting meeting

notification requirements; State law requires only '"reasonable public
notice" while Rule 23 provides specific timeframes. The applicability of
the state"s meeting law to the legislature is explicitly stated in the
available legislative history (Attachment E). The February 2, 1972
Judiciary Committee Report on Senate Bill 253 stated:

This bill makes clear that state law requiring that meetings of
public agencies be open to the public applies to the legislature
and its subordinate units. The bill also reemphasizes state policy
against closed meetings of public bodies.

A comparative study on state open meetings laws states that Alaska
legislative caucus meetings are not subject to the Alaska open meetings
law. I found no statements in the law itself or court or Attorney General
opinions which exempt legislative caucuses once the organizational unit is
established. Therefore, 1 cannot establish the basis for the study's
conclusion (however, caucus meetings have traditionally been closed in
Alaska). All information |1 examined indicates that all meetings of the
legislative body or subordinant units are covered by the law, regardless
of whether or not meetings are formal, action 1is taken, or a quorum is

present. I presume that the law applies only to meetings in which
official business 1is discussed, but this point is not addressed in the
law. The laws of some states specifically identify what 1is not a

meeting, such as the chance meeting between two or more members of a
public body where no official business is discussed or conducted.
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Spontaneous Meetings

Alaska Section 44.62.310(e) states that "reasonable public notice must be

given Tfor all meetings required to be open under this section." This

implies that there are no provisions for spontaneous meetings. There 1is

also no reference to emergency meetings in the Alaska law. The Washington

state meetings law contains a section which specifically addresses emerg—
ency meetings under fairly grave circumstances (Attachment F).

Model Laws

Proponents of open meetings laws--such as the Society of Professional
Journalists, Common Cause, and the Freedom of Information Center--generally
advocate increasing public accessibility to public information and pro—
cesses. From this viewpoint, these groups have described model laws.
Common Cause believes a model law contains the following characteristics:

All meetings of legislative,lexecutive, administrative, and advisory
bodies of state and local government should be open whether or not
that meeting is formal or informal.

At least 72 hours of notice should be provided.

Laws should avoid the wuse of general language that may be
misinterpreted.

Detailed minutes of all meetings should be made available to the
public.

Meaningful sanctions for violations should be written into the
statute.

Studies which examine the provisions of state open meetings laws and rank
states on the basis of the number of provisions they contain have identi—
fied 23 provisions. Conceptually, the more provisions a law contains, the
"better" the law. This is true, however, only 1f the provisions are
readily applicable as a result of a clearly specified law. Tables 1 and 2
identify SON of the major provisions of open meetings laws and which state
laws contain these provisions. Based on the ranking of these provisions,

precise writing, and restrictions on closed executive sessions, these
studies have concluded that the Tennessee open meetings law (Attachment F)

is a model, strong law. The Washington state law is also attached. It
provides another example of a law with a definitions section which helps to
clarify applicability.

From the standpoint of public bodies that are required to comply with open
meetings laws, a model law 1is probably one that stikes a balance between
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public access and public body efficiency. The trend over the past ten

years in the United States has been toward increasingly strong open
meetings and public information legislation. Within that climate, a model
law for public bodies would be clearly and precisely written so that its
applicability in a particular instance would be evident.

The Alaska open meetings law as written requires interpretation to

establish applicability because it lacks definition of terms. However, |
have attempted to avoid interpretation of the law because that is not this
agency"s expertise or function. I have provided background information

regarding the applicability Alaska"s and other states®" open meetings laws,
Alaska legislative history, and relevant court and Attorney General
opinions to help clarify a very broadly written law. I hope this
information 1is useful to vyou. Please do not hesitate to contact this
agency if you have additional questions.

GF

Attachments
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ATTACHMENT B

Hawaii, Conneticut and Nevada

Open Meetings Law Language



Hawaii REV. STAT. Section 92-1

In a democracy, the people are vested with the ultimate decision-making

power. Governmental agencies exist to aid the people in the formation and

conduct of public policy. Opening up the governmental processes to public

scrutiny and participation is the only viable and reasonable method of pro—
tecting the public®s interest. Therefore, the legislature declares that it
is the policy of this State that the formation and conduct of public policy-

-the discussions, deliberations, decisions and action of governmental

agencies--shall be conducted as openly as possible.

Connecticut GEN. STAT, ANN. Section 1-18(6)

"Meeting" means any hearing or other proceeding of a public agency and any
convening or assembly of or a quorum of a multi-member public agency, and
any communication by or to a quorum of multi-member public agency, whether
in person or by means of electronic equipment, to discuss or act upon a
matter over which the public agency has supervision, control jurisdiction
or advisory power [but] "meeting" shall not include: any chance-meeting, or
social meeting neither planned nor intended for the purpose of discussing
matters relating to official business. ["Meeting” shall not include];
strategy or negotations with respect to collective bargaining [nor]; a
caucus of members of a single political party notwithstanding that such
members also constitute a quorum of a public agency; an administrative or
staff meeting of a single-member public agency; and communication limited
to notice of meetings of any public agency or the agendas thereof.

Nevada REV. STAT. Section 241.015 (1)

"Meeting" means the gathering of members of a public body at which a quorum
is present to deliberate toward a decision or to make a decision on any
matter over which the public body has supervision, control, jurisdiction or
advisory power.
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ATTACHMENT C

Alaska Attorney General and Supreme Court Opinions
on the Alaska Open Meetings Law



07/24/86:

07/17/86:

03/27/86:

02/21/85:

01/30/85:

10/09/84:

02/09/84:

3

02/16/83:

09/20/82:

Mertz

Spengler-

Figura

Rubini

Rubini

Bush -

Fox -

Mertz

Rubini

OPEN MEETINGS ACT

Applicability of the Open Meetings Act

(As 44.62.310) to the Placer Mining Advisory
6roup (Placer Mining Advisory Group Is"
subject to O.M.A. because it doesn"t fit any
of the narrow exception)

Fish and Game Advisory Committee Procedures
(exchange of phone calls to set up committee
meeting does not constitute a private
meeting)

Adjudicative Proceedings of the Alaska Public
Ptiiities Commission (All proceedings of the
AJPUC for determining disputes between parties
or rights of a party that are not rulemaking
proceedings are adjudicatory proceedings and
not subject to the Open Meetings Act, even if
legislature passes an amendment that makes
the APUC subject to the Open Meetings Act.
Certification and rstemaking proceedings are
adjudicatory)

Application of Open Meetings Act (application
to Permanent Fund Corporation)

Evaluation of Anchorage Office Complex Pro-
sals (committee evaluating RPPs subject to
107)

Confidentiality of Records (Judicial Council
is subject to 0.M.A.)

November 3, 1983 Board Meeting (Alaska
Resources Corp. should reconvene to consider
and vote again on proposal acted upon at
improperly convened executive session)

-"Open'lfegtlhg** Opinions- (aumwrtzadTf

Various Questions Regarding the Water/Waste —
water Advisory joard (meetings of this board
are subject to C.M_A_. and minutes of meetings
are public records that must be disclosed)

Improper Executive Session for Fish & Game
Advisory Committee (board members can still
Fe reimbursed For per diem and travel



02/17/82;

02/08/782:

08/21/81:

03/18/81:

02/11/81:

02/03/81:

01/02/81:

10/15/79:

08/722/79:

08/10/79:

expenses for meeting improperly held in
executive session)

Vassar - Open Meetings of Alaska Seafood Marketing
Inst. (executive session cannot be held for
purpose of choosing an advertising agency for
Institute)

Cummngs - Procedure for Notice of Teleconference
Meeting®"s (teleconference meetings are okay,
but specific notice of topics must be given)

Kavshrv - Conduct end Records of Board Meetings to
Assure Compliance with AS 44.62.31(3 and
AS 44.62.312 (meetings of Board of Psycholo-
gist £ Psychological Associate Examiners
subject to O.M.A.)

Pegues - Inapplicability of Open Meetings Law to
Private Groups ("unequivocally: Nyet")

Davis - Rural Development Council By-laws (telephone
polls of members violates 0.M.A.)

Davis - Closed Deliberations by PERS Board (is okay
when hearing an appeal from a decision of the
administrator)

Pegues - By-Laws of Alaska Energy Center (Alaska
Energy Center is subject to O0.M.A.) (MOA s
worthless because it does not set out under —
lying facts)

Koester - Public Meetings by Conference Call (telephone
conferences can be wused only 1In””"emergency
situations™)

Pegues - Secret Ballot for Electing the Commission®s
Officers (APOC may conduct 1its elections 5y
secret ballots without violating O.M.A.)

Pegues- Official Records of Agency Proceedings

(records or APOC"s meetings are open to
public inspection)



03/15/79:

02/15/79:

02/08/79:

04/07/78:

02/06/78:

02/03/78:

Pegues

Pegues

Donohue

Lorensn

Pegues

Koester

Executive Sessions (legislature may go 1into
executive session to discuss hiring, firing
or transfer of a person, but that person
should be given 10 days notice of intent to
discuss that subject so can decide whether he
or she wants meeting held in public)

Executive Sessions of School Boards, Borough
Assemblies, and City Councils (law should be
read broadly and the exceptions narrowly)

Applicability of AS 44.62 to the Rate-making
Proceedings; Participation of Absent Boara
Members 1in the Proceedings; Ex Parte Contacts
(rate-making proceeding 1is an adjudicatory
proceeding exempt from O.M.A.)

Board Meetings by Phone (should be limited to
"emergency situations”™; note that public
discussion is not required by O.M.A., only
public knowledge) (good MOA)

Alaska Industrial Development Authority (this
entity 1is subject to <cKe O0.M.A. and 1its
records are subject to disclosure under
AS 09.25.110)

Confidentiality of TAT Project (any individ-
ual may voluntarily relinquish their right to
privacy entirely or for a specific purpose) e



Honorable Bill Ross DATE:  July 24, 1986
Commissioner
Department of Environmental FILENO. 663-86-0565

Conservation
THRU: TELEPHONE NO.: 465-3600

SUBJECT:  Applicability of the
Coen Meetings Act

FROM: Harold M. Brown (AS 44.62.310) to
Attorney General the Placer Mining
By: Advisory Group

Douglas K. Mertz
Assistant Attorney General
Department of Law

You have asked for our opinion on the propriety of
executive sessions during meetings of the Placer Mining* Advisory
Group (PMAG). The Placer Mining Advisory Group is a board set up
by the Department of Environmental Conservation to give advice to

the state government on placer mining matters. Its membership 1is
composed of representatives of hotti* the placer mining 1industry
and environmentalists, and 1its meetings are attended by both

state and federal officials.

We conclude that, beyond any question, meetings of the
Placer Mining Advisory Group are subject to the Open Meetings Act
(AS 44.62.310). That Act requires meetings of almost all bodies
of state and local government in Alaska to be open to the public.
There are only a very few narrow exceptions. The Open Meetings
Act applies to any body agency or other organization of the state
or of local government, whether "advisory or otherwise,”" "sup-—
ported in whole or in part by public money." AS 44.62.310. The
fact that an organization has no actual decision-making powers
does not exempt it from the Open Meetings Act. University of
Alaska v. Geistauts, 666 P.2d 424 (Alaska 1983). The Act applies
to mere discussions and informational meetings as well as to de-—
cisional meetings. Brookwood Area Homeowners Assoc, V. Anchor —
age, 702 P.2d 1317 (Alaska 1985).The Open Meetings Act was
drafted to be broad 1in scope,, and we find nothing 1in the Act
which would allow PMAG to be excepted from its terms.

Under the Open Meetings Act, PMAG meetings must be open
to the public (AS 44.62.310), and "reasonable public notice" must
be given before all meetings (AS 44.62.310(e)).- There are a few
limited exceptions to the requirement that all meetings be held
in public. Those exceptions are: (1) matters the immediate
knowledge of which would clearly have an adverse effect upon the
finances of the government unit; (2) subjects that tend to preju-—
dice the reputation and character ofany person, provided the
person may request a public discussion; and (3) matterswhich by
law, municipal charter, or ordinance are required to be confiden—
tial. AS 44.62.312(b) requires that those -exceptions be con-
strued narrowly, however. It will be rare that any of the excep—

tions apply to PMAG meetings.



Honorable Bill Ross, Commissioner July 24, 1986
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File No. 663-86-0565

When a member of PMAG considers that an agenda item may
fall within one of these three exceptions, the following proce—

dure must be utilized. In an open meeting, a motion must be made
to go 1into executive session for a particular agenda item. A
majority vote must be taken (again in open session) on whether to
go into executive session. IT a majority voces for an executive
session, the session shall be limited to the particular item for
which the executive session was called. Finally, no votes may be
taken in executive session but must be done in public after open
session is resumed. These requirements are found at AS 44.62.-
310(b).

Finally, we understand that PMAG received some funding
through the U.S. Environmencal Protection Agency. If so, PMAG
may also be subject to the requirement in 40" C.F.R. & 25.7 that
all meetings of advisory groups funded in whole or in part by EPA
shall be open to the public. Given Che detailed requirements or
the state Open Meetings Act, the EPA requirement 1is redundant,
but it provides an independent basis for the right of the public
to be present at all PMAG meetings except for the narrowly de—
fined exceptions noted above.

IT you have any more questions on this subject, please
let us know.

DKMrmd
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Department 0f Fislx and Game file no.. 663-36-0567
THRU: TELEPHONE NO.: 465-3600
SUBJECT: Fish and Game
Advisory Committee
FROM: Harold M. Erown procedures (officer
Attorney General removal)

By: Larri 1. Spengler
Assistant Attorney General
Conmercial-Juneau

Your department forwarded to this office a letter fronm
a member of the Gastineau Channel Fish and Game Advisory
Committee which expressed concerns about the validity of the
removal of the committee chairman from office on April 24, 1936;
you have asked this office to evaluate these conceims. While it
is generally true that, 1if a meeting of a public body 1is held
invaiidly, action taken at that meeting 1is also 1invalid, this

does not appear to be the case here. If 1 understand the facts
correctly, the removal of the chairman from office at the April
24 meeting was carried out under the proper procedures, as

discussed below.

Under 5 AAC 96.060(m)(3), a fish and game advisory
committee may replace an officer if:

a quorum of the committee meets and a majority of
the full committee membership votes to remove the
committee member from office, after giving the
officer written notice at least 14 days before the
meeting.

As 1 understand the facts, on April 9, 1986, the chairman of the
Gastineau Channel Fish and Game Advisory Committee was notified
by Jlatter that under 5 AAC 96.060(m)(3) some of the committee
membership desired to discuss removing him from office at a
meeting TO be held on April 24, 1986, at 7:30 p.m. Thus, the
written notice requirement appears to have been complied with.
Further, it is my understanding that at the April 24 meeting a
quorum was present and a majority of the full committee voted to
remove the chairman from office, complying with the other
requirements of 5 AAC 96.060(m%(3) .

Fish and game advisory committee meetings must be open
to the public, and reasonably public notice must be provided.
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AS 44.62.310(a) and (e). */ As | understand it, the April 24
meeting was open to the public ar.d was advertised in the usual
fashionfor fish and game advisory committees; that is, local
radiostations were asked to announce the meeting, and notice of
the meeting was placed in the free, local-events section of the
Juneau daily paper.

The letter from the Gastineau Channel Advisory
Committee member implies that a meeting was also held on Aoril 9
19S6, over the telephone, and suggests that if chat meecihg were
illegal, then the chairman®s removal frcm office on April 24 was
invalid. However, as || understand it, there was no meeting oil
April 9 but, rather, an exchange of phone calls among various
committee members, xvho discussed the need to have a meeting an
the subject of the chairmanship. Seme of the committee members
did indeed request a meeting, and informed the chairman of the
subject of their concern, as required by 5 AAC 96.060(m) (3). Mo
action was taken on April 9 nor was any decision maae over the
phor.e; rather, the telephone calls were simply the mechanism for
setting up the April 24"meeting.

On the facts as I understand them, theprocedures
relating to advisory committee meetings and removal of officers
were Tfollowed, and the committee®s April 24, 1936, action appears
to be valid.

HMB:LIS seek

cc: see attached

*/ The 1985 pamphlet containing®"the regulations for local fish
and game advisory committees and vregional®™ councils specifies
under 5*AAC 96.060(0)(3) that all committee meetings "are open to
the publid *ncL must be advertised in the area where the committee
is organized."” Further, that pamphlet cites 5 AAC 96.060(0) (4)
as requiring that "whenever feasible, notice should be given at
-least ten days before a regular meeting and three days before a
special meeting." Evidently the pamphlet 1is in error, because
those wo provisd¥ons do not appear in the codified version of 5
AAC 96.060(0). However, even 49f they have been repealed, the
statutory public meeting requirements contained in AS 44.62.310
apply. if the provisions have not been repealed, and were
inadvertently dropped frcm the codified regulations, a memorandum
should be written tO0O that effect to Art Paterson, Department of
Law, requesting that they be reinserted.



Chuck Porter
P.0. Eoj: 270
Juneau, AK 99512

Elizabeth Stewart, Director
Division of 3oards
Department of rish and Game

Lisa McCracken
Department of Lav Anchorage

July 17, 1986
Page 3



M EM ORANDUWM State of Alaska

T0: Marvin R. Weatherly, Chairman OA7E: March 27, 1986

Alaska Public Utilities Commission
FIIENO: 661 86.C494

TELEPHONE NO: 276-3550

from Harold M. Brown subject.  ju.di.ca.tii.ve proceed-
Attorney General ings of the Alaska
a, c?' Public Utilities
* Commission

By:
Mark L. Figura

Assistant Attorney General
Commercial Section-Anchorage

On March 24, 1986, the commission in the course of an
open meeting requested advice concerning the scope of adjudica—
tory "activities of the commission. The reauest”™ arises from a
proposed amendment to AS 42.05 that would make all activities of
the commission subject to the Open Meetings Act, AS 44.62.310 -

44.62.312. Currently, the Open Meetings Act does not apply to
"judicial or quasi-judicial bodies when holding a meeting solely
to make a decision in an adjudicatory proceeding." AS 44.62.-
310(d)(1). The House Labor and Commerce Committee considered

inserting the relevant section into HB 314, but did not do so.

The committee has asked for a letter from the com—
mission 1indicating the activities that the commission considers
to be adjudicatory. Apparently the committee feels comfortable
with 1its interpretation of the remainder of the Jlanguage 1in
AS 44.62.310(d)(1), but 1is <concerned about the scope of ad-—
judicative proceedings. Since the Open Meetings Act exception
only applies to certain administrative actions taken in adjudi —
cative proceedings, the definition of "adjudicative proceedings"”
is central to the analysis of the existing exception.

The short 1legal answer 1is that "adjudicatory proceed—
ings" include all proceedings of the commission for determining
dispute# between parties or determining the rights of a party,
including all formal dockets of the commission with the exception
of rulemaking proceedings.

Relevant Authorities
/ *

The Open Meetings Act 1is codified at AS 44.62.310 -
44.62.312. It provides generally that meetings of state agencies
are to be open to the public except as otherwise provided.
AS 44.62.310(d)(1) states thart the Open Meetings Act does not
apply to "judicial or quasi-judicial bodies when holding a meet—
ing solely to make a decision in an adjudicatory proceeding."

In common usage, the word "adjudication”™ includes ar.v
dispute resolution procedure. < Generally, an adjudication is any



Marvin R. Weatherly, Chairman March 27, 1936
Alaska Public Utilities Commission Paee 2
File No. 661-86-0494

proceeding for determining facts or the rights of parties.
"Litigation”?is probably the most useful synonym in this context.

Whenever parties litigate, the decisionmaker adjudicates. The
purpose of the administrative adjudication provisions 1is to "pre—
scribe a fair procedure for determinations of fact." 1963 O0d .

Att"y Gen. No. 10 (April 9).

Administrative adjudication has, however, taken on the
more limited meaning of all decisionmaking except rulemakina.
The Open Meetings Act 1is found in AS 44.62, the Administrative

Procedure Act (APA). AS 44.62.010 - 44.62.300 <concerns the
enactment and review of regulations. AS 44.62.330 - 44.62.630
are entitled "Administrative Adjudication,”™ and provide the
procedure for all proceedings involving the expansion or con-—
traction of state granted rights, authorities, licenses, or

privileges. AS 44.62.360, AS 44.62.370. Under the APA scheme of
things, there are thus two classes of formal agency action, rule-
making and administrative adjudication.

The definition of adjudication as everything other than
rulemaking 1is also reflected by the recent Alaska Supreme Court
opinion in Amerada Hess Pipeline Corp. v. Alaska Public Utilities

Commission. 711 P.2d 1170 (Alaska 1986). In Amerada HesTj the
court considered whether the commission was required to establish
its cost allocation policy by rulemaking. The court noted, "As a

general rule, absent statutory restrictions and due process
limitations, administrative agencies have the discretion to set
policy by adjudication instead of rulemaking." 711 P.2d at"1178.
The court affirmed the commission"s adjudication of costs.

The dichotomy of rulemaking and adjudication proceed—

ings is further reflected in AS 42.05.161. The section requires
the commission to follow the Administrative Procedure Act 1in the
adoption of regulations, .but exempts the commission from the
adjudication procedures of the Act. Final administrative
determinations, however, are subject to review under the Admini —
strative Procedure Act. The legislature did not appear to be

concerned with any third alternative to rulemaking and adjudica—
tion.

The conclusion 1is that all formal dockets of the com—
mission, with the exception of rulemaking dockets, 1involve admin-—
istrative adjudication as that term 1is generally used and as
that term is used in the Administrative. Procedure Act. In addi —
tion, the commission engages in informal adjudication, which 1is
discussed briefly below.



Marvin Pv. Weatherly, Chairman March 27, 1986
Alaska Public Utilities Commission Page 3
File No. 661-36-0494

Certification and Ratemakir.e

The commission has asked specifically for advice con-—
cerning whether 1its certification and ratemaking proceedings are
adjudicatory. Since each of these types of proceedings meet the
requirements set out above, they are adjudicatory. Certification
is the grant of a "right, authority, license or privilege.".
AS 44.62.370(a). Commission procedures to determine certifica—
tion dockets generally involve determinations of fact. For exam—
ple, the commission must determine in each —case that the
applicant for certificationis "fit, willing and able"and that
the wutility_ services are required for the '"convenience and
necessity of the public." AS 42.05.241. The <commission must
also determine what conditions are necessary to protect the
public interest, and must often decide between applicants.
Certification 1is precisely the type of decisionmaking at which
the adjudication previsions of the Administrative Procedure Act
are directed.

Ratemaking 1is not as easily analogized to the types of
proceedings handled under the APA"s administrative adjudication
provisions, but ratemaking is plainly adjudication. The court in
Alaska Public Utilities®™ Commission v. Greater Anchorage Area
Boroughj 534 P.2d 549"i 553 (Alaska 1975), referred to a "final
race order"™ as a "final adjudication.” The fact chat this sort
of adjudication 1is not readily handled under the administrative
adjudication provisions of the APA is the likely reason for the
exemntion of the commission from those provisions. 1979 Inf. Op.
Att*y Gen. (Feb. 8; J-66-458-79).

What Adjudication Is Not

e _While .courts and commentators often refer to adminis—
trative action as 1involving either rulemaking or adjudication,
there, ara. a number of other things that agencies do. Davis has
suggested that the commentators focus perhaps-unwisely on formal
agency proceedings, which generally do involve rulemaking or ad-—
judication. 2 K. C. Davis, Administrative Law Treatise 810.2
(1979). In addition to rulemaking, there appear to be a number of
(mostly informal) actions that the commission takes which are hot
adjudication:

1. General policies. Any agency will have occa-—
sion to discuss 1its policies and directions. This
will often not occur in the context of a specific
rulemaking or adjudicatory proceeding.

2. Investigation/negotiation. Commission inves—
tigation of utility practices, generally performed
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proceedings.

3. Business or management activities. The com—
mission is required to operate a substantial
agency with a number of enplovees. The internal

management of the agency 1is neither rulemaking nor
adjudication.

These actions do not fall within the Open Meetings Act exceoticn
set out in AS 44.62.310(d)(1).

Formal and Informal Adjudication

While the more visible adjudication 1is the formal ad-—
judication 1in commission dockets, informal adjudication 1is both
commonplace and important. Commission action on TA letters, for
example, might not get to docket status, yet it is still adjudi—
cation. It is the agency®"s practice to comply with the Open
Meetings Act 1in this type of informal adjudication, even though
this 1is not required by the Act. This seems appropriate since
the purpose for the adjudication exception to the Open Meetings
Act appears to be to allow unfettered discussion among the com—

missioners of the evidence taken in a formal proceeding. This 1is
generally not necessary at the initial, informal adjudication
stage. In addition, the record developed in a formal proceeding,

and the requirement that the decision be based upon the record,
provide protection to parties in a formal proceeding that may be
lacking at the informal decisionmaking stage.

"Conclusion......
The commission®s adjudicatory responsibilities include

all formal dockets (except rulemaking) and any informal decision—
making involving the rights of parties or theeresolution of dis-—

putes between parties.

MLFrand *
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We address by this memorandum the scope and application
of the Open Meetings Act, AS 44.62.310 -- 44.62.31-2, to meetings
of the Alaska Permanent Fund Corporation (corporation). In par —
ticular, you ask whether a work session attended by the trustees
is subject to the Act. You further ask whether .a subcommittee
established by the trustees 1is subject to the Act. Finally, you
ask whether meetings of the board, or of a subcommittee, to con-—
sider proposed real estate investments are subject to the Act.

The Alaska Open Meetings Act (CKA) broadly provides
(: that meetings of public bodies in the state be conducted as open
meetings. An open meeting requires reasonable public notice,

and, unless the body votes to adjourn 1into executive session to
discuss one of several narrowly proscribed matters, an opportun—

ity for the public to observe the proceedings. On each occasion
that coverage of the OMA has been at issue, the Alaska Supreme
Court has broadly construed the parameters of the OMA. E.g.,

University of Alaska v. Geistauts, 666 P.2d 424 (Alaska 1983) (ad—
visory university tenure committee subject to the OMA); Hammond
v. North Slope Borough, 645 P.2d 750 (Alaska 1982)(advisory task
"forces subject to OMA). Action taken at a meeting not in con—
formance to the Act may be declared void, AS 44.62.310(f), though
the court has recognized that a judicial declaration of noncon—
formance 1is, at times, the more significant enforcement mechan—
ism. Alaska Community College®s Federation of Teachers. Local
No. 24(T4 v. t/niversity of Alaska, 6T) P.2d 886 (Alaska 1984).

As you know, the OMA applies to the corporation. 1982
Inf. Op. Att"y Gen. (Dec. 2; 366-269-83). We recognize, 1in this
regard, that regularly scheduled meetings of the trustees have
been conducted in a manner consistent with the OMA. We further
recognize that the corporation has undertaken other efforts to
assure broad public knowledge of aud access to the activities of
the corporation. You ask, though, whether a "work session”" meet—
ing of the trustees 1is subjdct to the OMA. 3y "work session" we
mean a meeting at which the trustees and staff discuss public
matters on an informal, background basis, but at which no formal

action 1is taken.
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While the Alaska Supreme Court has not as yet addressed
the applicability of the Act to "work sessions” of a covered pub—
lic body, we think it extremely likely that the court would con—
clude that the Act applies to all meetings where a quorum oXx a
public body is present, regardless of whether the <conduct of
"formal action”™ 1is contemplated. 1/ The critical prerequisite in
terms of applicability of the OMA 1is the existence of a "public
body,"™ generally defined to include any multi-membered, publicly
financed entity_which performs a government function. See 1985
Inf. Op. Att"y Gen. (Jan. 30; 366-330-85). See also In Re Scio-
lino v. Ryan, 431 11.Y.S.2d 664 (N.Y. Sup. Ct. 1iDoO. See general —

ly. Open Meetings; T~rpes of Bodies Covered, National Ass®"n of
Kttorneys General (1979). Given the existence of a "public
body,"” courts in other jJurisdictions uniformly held that Acts

comparable to the OMA apply to "work sessions”™ cr other informal
meetings, however 1labeled, where "public, business™ 1is discussed.
E.g., Sacramento Newspaper Guild v. Sacramento County Foard of
Supervision, 69 Cal. Rpcr. 4313 (Cal. App. 1968) ; lown of Palnm
Beach v. Grariison, 250 So. 2d 473 (Fla. 1974); Grein v. Eoard ex"
Educations, 343 N.W.2d 710 (Neb. 1984); In Re Pombroske, 462

N.Y.S.2a 146 (N.Y. Sup. 1982). In large part, courts adopt an
expansive application of sunshine laws to limit the potential of
secretive decision-making. As the California court observed in

Sacramento Newspaper Guild, "[A]ln informal conference or caucus
permits crystallisation ox secret decisions to a point just short

of ceremonial acceptance. Theru is rarely any purpose to a non-—
public pre-meeting conference except to conduct some part of the
decisional process behind closed doors.” 69 Cal. Rptr. at 487.

We believe an Alaska court would reach a similar con—
clusion. The Alaska Supreme Court employed a literal test to
"determine application of the OMA in Ceiliatauts,eand the OMA ap-—
plies, bv its terms, to "any" meeting of a covered body. Indeed,
the Alaska version of an OMA 13 somewhat unusual 1in 1its broad
application to advisory as well as decisional bodies. Further,

any 1implied restriction of the OMA to exclude "work sessions"
would not be readily reconcilable with the broad purposes stated
in AS 44".62.312. In short, we believe that any "work session" at
which a quorum is in attendance 1is a public meeting under the
OMA, and should therefore conform to OMA procedures.

1/ We do note that a superior court recently ruled that the
Soard of Fisheries violated the CKA where the Eoard of Fisheries
discussed proposed regulations at a dinner meeting which followed
the adjournment of a regular board meeting. Johnson v. State of
Alaska”™ Board of Fisheries, No. 3KN-33-386 CIV (Alaska Super.,

Feb. 11, 1985).



You next ask whether a subcommittee consisting of a
limited number of trustees is subject to the OMA. If the subcoin- -«
mictee 1is not established by formal action, and therefore does
not enjoy any delegated authority, the CMA would not apply unless
a quorum of the"full body 1is present at a subcommittee meeting.

In contrast, where the subcommittee is formally established as an
entity with specific responsibilities -- even 1if advisory in-
nature - the GMA 1likely applies, though we are aware that one
court concluded that a comparable OMA applied to a subcommittee
work session only because of the scope of the delegation to the

subcommittee. See Journal Publishing Company of Rockville. Inc.
v/ Towr. cf Enfield, 372 A.2d 193 (Conn. Sup. . It 1is thus
arguable - though not in our view a preferable interpretation -

that application of the OMa to subcommittee meetings depends on
the scope of the delegation to the subcommittee.

You TFfinally ask whether meetings to discuss proposed
real estate transactions must be conducted in public meetings.
Comparable statutes in other jurisdictions oftentimes include as
a specific basis to adjourn into executive session to discuss the

sale or acquisition of public property. The OMA does not include
a general "transactional" exception, and it is unlikely that- a
court would imply a general exception. See, e.g., City of Miami

-3each v. Hems, 245 So. 2d 38 (Fla. 1971). 27 That no general
exception 1is provided does not, however, suggest that the trust—
ees, or a constituent subcommittee, may not elect to adjourn into
executive session to discuss the matters stated in AS 44.62.310-

@ - G-

-(c) The following excepted subjects may be
discussed in an executive session:

(1) matters, the immediate knowledge of
—eee which would clearly have an adverse effect upon
the finances cf the government unit;

(2) subjects that tend to prejudice the
reputation aud character of any person, provided
the person may request a public discussion;

| f Following Che Eeras cace, Che Florida Attorney General ad-—
vised that even where the authority, to lease or purchase had been
delegated to a single individual, the Florida statute prohibited
the negotiations from taking place 1in secret. 1974 Op. Fla.

Att"y Gen. 974-294.
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(3) matter which by law, municipal
charter, or ordinance are required to be confiden—
tial.

AS 44.62.310(c). To adjourn 1into executive session, the body
must vote to do so in a public forum, and if an executive session

is conducted, no action may be taken.

As you note, 1in most instances where a particular real
estate transaction 1is discussed, it is likely that a compelling
need to adjourn into executive session exists. If nothing else,
consideration of a proposed transaction 1in a public forum may
jeopardise the negotiating posture of the corporation to the de—
triment of the corporation. See AS 44.62.310(c)(1). Similarly,
since the corporation may only purchase a limited interest in a
real property purchase, *the proposed bid of any participating
partners may well be confidential. See Wood and Rhode, Inc. .
State, 565 P.2d 139 (Alaska 1977).

We recognise that strict adherence to OMA procedures
may place APFC 1in the awkward position of providing notice of a
public meeting, only to then assemble and vote to adjourn into
executive session. Given the substantial public interest in APFC
proceedings, you may wish to consider segregating the agenda to
the extent possible between "public" and "executive session"

issues. "Public" 1issues can be discussed at"regularly scheGuled
and noticed meetings of the trustees. In contrast, where meet—
ings are convened to discuss material which will 1likely be ad-—

dressed in executive session, the public notice may state that

the substance of the meeting will likely take place 1in executive

session. And since the consideration of proposed real estate

investments typically 1is conducted on a spontaneous basis as

investment possibilities wurise, not on a regularly scheduled

basis, it may be appropriate to consider the regular publication

of a "generic" public notice which states that information re—
garding the specific time and location of the meeting may be ob-—
tained through the corporation. If these suggested procedures do

not offer a workable accommodation of the corporation®s business

necessities and CKA requirements, it remains possible to avoid

application of the OMA if real estate 1investment proposals are

not addressed at a meeting at which a quorum of a public body is
present. Thus, the trustees may elect to articulate general

investment guidelines, and to then delegate to staff the author—
ity to consider whether specific proposals meet the stated in-—
vestment criteria.

ITf you have any further questions regarding OMA re—
quirements, please feel free to contact me.

JBP./pjg
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chorage Office Com—
plex proposals

Proposals submitted in response to the outstanding re—
quest Tfor proposals (RFP) for the Anchorage Office Complex (A0C)
are due on or before February 7, 1985. You have asked whether
all or part of any AOC proposals are subject to public disclo—
sure, and if so, at what point in the proceedings. You have also
asked whether the meetings of the evaluation committee, a body
established by the RF? to evaluate the proposals for aestetic
considerations, are subject to the requirements of the Open Meet—
ings Act (OMA), AS 44.62.310 - 44.62.312.

As we discuss below,

we believe that all

ceived pursuant to the RFP are "p
closure, but that disclosure of
until a tentative contract award.

ceedings of the evaluation
ments, though our advice
a prudent,

We Tfirst address whether materials received

in this
conservative response to a
clearly resolved under the current status of the

materials re—
ublic documents"™ subject to dis—
certain records may be delayed

We further recommend that pro—

committee conform to the OMA require—

recognized as
is not

respect should be
legal question which
law.

in response

to the*RFP are public records subject to disclosure upon request.

AS 09.25.110 provides in
vided otherwise the [records]
public records and are open

Regulations
out at 6 AAC 95.010
panying regulations
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part that
of all

to

"[ujnless specifically pro—
agencies and departments are

inspection by the public...."

implementing the statutory disclosure mandate are set
..AC 95.900.
are broadly construed to effectuate the pub—

The statute and the accom—

lic"s access to governmental documents and related records. See
Citv of Kenai v. Kenai Peninsula Newspapers, 1Inc.. 642 P.2d 13To
(Alaska 1982i "ee also Carter v. Alaska Public Employees®™ Asso-—
ciation, 663 ?.2d 916 (Alaska 1983). 1V -

1/ An
the public”®s
95.010.

access to public

expansive statement of the state’s
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We think it clear that all materials received iIn re—
sponse to the RFP are within the ambit of AS 09.25.110 and 6 AAC
95. The definition of a "record" subject to disclosure is com—
prehensive in scope, and includes documents, designs or models
"received under law or in connection with the transaction of of—
ficial business,™ 6 AAC 95.900(4). We have previously advised
that documents received in response to an RFP are records subject
to disclosure 1in appropriate instances. See 1982 Inf. Op. Att"y
Gen. (Sept. 21; 166-231-83); 1982 Inf. Op. Att"y Gen. (Feb. 2;
J66-424-82). Architectural models of a respondent®"s proposed
design are as much a public record as are the written proposals,
and are thus similarly subject to disclosure.

The regulations recognize, however, that the disclosure
of certain recorcs received in the course of official business
may detrimentally affect other legitimate concerns. 6 AAC 95.-
090(a)(4) thus provides that disclosure is not required if non-—
disclosure 1is authorized by a specific statute, regulation, or
judicially recognized privilege. The most tyoical privilege
which warrants nondisclosure arises where a recc. d contains con—
fidential personal or proprietary information, the disclosure of
which would impermissibly compromise an individual®s or firm's

constitutionally protected privacy interest. See Falcon v. Alas—
ka Public Offices Commission, 570 P.2d 469 (Alaska 1977); Wood
and Rhode,, Inc. v. State, F65 P.2d 139 (Alaska 1977). In the

context of a public procurement, we also previously recognized
that nondisclosure 1is warranted if disclosure would substantially
affect the 1integrity of the pending solicitation and evaluation
process. See 1982 Inf. Op. Att"y Gen. (Feb. 2; J66-424-82).

In the present instance, we are advised that respon-—
dents to the RFP will submit to William King and Associates, the
state"s consultant, certain documents and a work model of the
ACC. Safeguards are provided to assure that the aesthetic evalu-—
ators and staff do not know the identity of the respondents.
Evaluation of the financial data is an objective process 1in ac-

ecordance with a defined formula. The financial evaluation will
follow the aesthetic evaluation. Upon receipt of a response to
the RFP, the packet containing financial data will be segregated
and held by a security agent until the financial evaluation. The

project modal and related documents will be assigned a number to
assure that the 1identity of the proponent will not be known
throughout the evaluation process.

During the evaluation process, we believe that the fi—
nancial component of the proposal is not subject to disclosure
before <contract award. Further, the state or its agents may
properly decline to disclose records which would compromise the
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anonymity of” the aesthetic evaluation process. In both 1in-—

stances, nondisclosure 1is necessary ZO preserve the integritv of
the evaluation process.

It is our understanding that public disclosure of the
models and related documents would not impair the evaluation pro—
cess. Accordingly, those records are subject to disclosure upon
an appropriate written request. (You have no affirmative obliga—
tion - i.e., absent a request -- to make the models available
for public viewing.) Further, you may establish reasonable rules
to govern public viewing of the documents. For example, you may
schedule 1limited viewing opportunities, and advise persons who
request to view the models that they will be available for public
viewing on only those scheduled occasions.

We next address whether meetings of the evaluation com—
mittee are subject to the requirements of the Open Meetings Act,

AS 44.62.310 -- 44.62.312. We understand that the RFP provides
for theappointment of a five-person committee to evaluate the
proposals for aesthetic considerations. The committee will con—

sist of three executive branch appointees, a representative of
the Municipality of Anchorage, and a private architect appointed

"by the state. Each committee member will separately evaluate the
proposals, and the composite aesthetic score will constitute 40
percent of the evaluation. The proponent who receives the high-—

est point total through the aesthetic and Tfinancial evaluation
will be awarded the AOC contract.

The general requirement of the OMA 1is stated in ex-
.tremely broad term3. This statute provides in pertinent part:

All meetings of a legislative body, of a
board of regents, or of an administrative body,
board, commission, committee, subcommittee, au—
thority,. council , agency, or other organization,
including subordinate units of the above groups,

i :.of the state or any of its political subdivisions,
including but not limited to municipalities, bor—
oughs, school boards, and all other boards, agen—
cies, assemblies, councils, departments, divi—
sions, bureaus, commissions or organizations,
advisory or otherwise, of the state or local gov—
ernment supported 1in whole or 1in part by public
money or authorized to spend public money, are
open to the public except as otherwise provided by
this section.
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AS 44.62.310(a). On each occasion that coverage of the OMA has
been at 1issue, the Alaska Supreme Court has recited the broad
policy objectives stated in AS 44.62.312 to broadly construe the
parameters of the OMA. E.g., University of Alaska v. Geistauts,
666 P.2d 424 (Alaska 1983)(advisory university tenure committee
subject to OMA); Hammond v. North Slope Borough. 645 P.2d 750
(Alaska 1982) (advisory task force subject to DMA). The Alaska
court has not had-occasion to specifically address whether an RFP
evaluation committee is subject to the Act.

In Geistauts. the court employed a literal test to de—
termine whether meetings of the university tenure committee are
subject to the Act. The court concluded that the committee was
"a subordinate unit of the state, or an advisory board, or coun-—
cil, supported in whole of in part by public money." 666 P.2d at
427. The Geistauts court did net inquire into the nature of the
entity"s composition, 1its scope of responsibility, or the politi—
cal effect of its actions on the public. Applying the Geistauts
literal test would support application of the OMA. in this 1in—
stance. The evaluation committee 1is supported by public funds,
if only because four of the committee members, as well as the sup—
port staff, are employed by the state or are contractual agents
of the state. And) in literal terms, the committee 1is an entity
whose existence derives from the commissioner of administration®s
authority to award the contract for development of the AOC.

In other jJurisdictions, courts construing comparable

open meeting laws -- oftentimes referred to as sunshine laws -
determine applicability of the Act upon an analysis of the func-—
tions and composition of the entity. To be Jlabeled a "public

body"™ within the meaning of an open meeting law, that body usual —
ly must be a multi-membered, tax-supported entity, which pos—
sesses the power and authority to reach policy-making decisions
which affect the rights of citizens. See generally Open Meet—
ings: Types of Bodies Covered, National Association of Attorneys
General (1979); Annot., Statutes - Proceedings Open to Public. 38
A_L.R.3d 1070 (1971). To our knowledge, no court has specifical-
ly addressed the question of whether an RFP evaluation committee
is subject-.to a sunshine Jlaw, though one court has cited with
approval the opinion of the Florida attorney general that Flori—

da®s Act would not apply to an evaluation committee. Godheim v.
City of Tampa, 426 So. 2d 1084 (Fla. App. 1983) (citing Fla. Op."
Att ¥ Gen. 11JFI-51). It bears noting that the evaluation commit—

tee under review in the Florida opinion was a-staff Ilevel body
which merely offered recommendations to a formal body, which in
turn awarded the contract. The Florida attorney general reasoned
that subjecting ad hoc advisory staff meetings to the require—
ments of Florida®s Sunshine Act would harbor the potential to
drastically disrupt the orderly process of government.



Indeed, we think it likely that an Alaskan court would
similarly conclude that a staff level advisory RFP evaluation
committee is not subject to the OMA. By "staff *level”” we mean a
group of individuals who serve in an advisory and administrative
capacity but who do not have the power to make policy decisions
requiring the exercise of discretion. In those instances where
a staff level evaluation committee is formed to present recommen—
dations with respect to a specific RFP, we doubt whether a "pub-—
lic body"™ within the ambit of the Act has been established. See
1981 Inf. Op. Att'y Gen. (May 11; J66-655-81). 2/ _—

In contrast to the typical staff-level advisory RFP
evaluation committee, the AOC evaluation committee has a more
formalized membership which extends outside of state government
and a more substantive scope of responsibility. While the body
exists only for the limited purposes of evaluating AOC proposals,
the results of the committee®s evaluation are directly incorpo—
rated in the final evaluation. And while not legally determine-,
tive, we observe that the committee®s deliberations <concern a
matter cf substantial public concern.

In short, wc believe that if raised 1in litigation, a
court would more likely than not conclude that the AOC evaluation
committee is subject to the OMA. Absent compliance with the OMA
procedures, a court could invalidate the committee®s evaluation,
a result which, 1in turn, may well invalidate the entire procure—
ment. See AS 44.62.310(F). But see Alaska Community College’s
Federation of Teachers.Local No. 2704 v. University of Alaska.
677 P.2d 886 (Alaska 1984). Given the uncertain status or the
law and the potential effect of a determination of noncompliance,
it is our recommendation that the meetings of the AOC evaluation
committee conform to the OMA.

— - Application of the Act entails three principal features:

(&) Reasonable public notice of committee proceedings
must be provided. Reasonable public notice is a variable

2/ One potential consequence of an unduly expansive application

of the OMA would be to pose barriers to the use of staff level

RFP evaluation committees. There 1is no legal requirement to

evaluate proposals received 1in response to an RFP through the

committee process. Where the contracting entity forms®"a staff

level RFP evaluation committee, committee members are, in practi—
cal terms, simply undertaking typical staff functions. There 1is

no indication that the legislature intended to subject such in-—
formal, staff-level meetings to the requirements of the OMA.
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concept, and in this 1instance, would be satisfied through a
public advertisement which 1identifies the first scheduled
meeting of the committee, and further provides that addi—
tional meeting information 1is available through the offices
of William King & Associates.

@) Meetings of the committee must be public unless
the committee determines by majority vote to adjourn into
executive session to discuss one of the limited matters
identified in AS 44.62.310(c). 2/ Members of the public
have no statutory right to participate in the proceedings.

The statute only assures that the public may observe the
proceedings, and you may adopt reasonable rules to assure
that public observers do not disrupt the evaluation process.

One of the stated grounds for adjourning into executive
session is to discuss "subjects that tend to prejudice the
reputation and character of any person, provided the person
may request a public discussion[.]" AS 44.62.310(c)(2).
Committee members may conclude that full discussion of some
or all of the architectural models may entail comments which
would tend to prejudice the reputation of one or more pro-—

ponents. However, since the evaluation process 1is struc—
tured to maintain anonymity, the identity of the person cr
firm impugned would not be known until after the evaluation
is complete. In this unique context, we believe the commit—

tee may properly vote to adjourn into executive session,
even though the person or firm to be discussed would not be
accorded an opportunity to elect that the discussion proceed
in public.

3/ AS 44.62.310(c) provides:

(c) The following excepted subjects may be discussed
in an executive session:

(1) matters, the immediate knowledge of which
would clearly have an adverse effect wupon the finances of
the government unit;

(2) subjects that tend to prejudice the® reputa—
tion and character of any person, provided the person may
request a public discussion;

(3) matters which by law, municipal charter, cr
ordinance are required to be confidential.
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3) Members of the committee should sign their evalua—
tion sheets but may vote in private. This procedure will

allow the public to know how each of the evaluators voted.
If you have any further questions regarding the dispo—
sition of documents or the application of the Open Meeting Act,
please contact me at your earliest convenience.

JBR/pijg

cc: William King & Associates
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Attorney General

. PG
David T. LeBlond
Assistant Attorney General
Commercial Section-Anchorage

This 1is in response to your memorandum of September 27,
1984, requesting our advice regarding the confidentiality of
documents and files of the Alaska Real Estate Commission. We
understand that the commission has directed the staff to limit
access to information according to a policy which identifies
certain information as confidential and certain information as
public. You have provided us with a list of the kinds of
information involved and the commission®s policy as to each.

In our view the commission®s policy determinations
regarding confidentiality of information are, for the most part,
contrary to law and unenforceable. This memorandum will discuss
the Alaska law regarding confidentiality of information with
respect to the kinds of information with which the commission is
concerned and its policy as to this information.

The starting place for any inquiry about confiden—
tiality of public records 1/ is Alaska"s so-called "sunshine
law,”™ AS 09.25.110, which provides:

Unless specifically provided otherwise the books,

records, papers, tfiles, accounts, writings, and
transactions of all agencies and departments are
public records and are open to inspection by the
public under reasonable rules during regular
office hours. The public officer having the cus—
tody of public records shall give on request and
payment of costs a certified copy of the public
record.

1/ "Public" as used here means "of a public agency or public
orficial."
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.120 sets forth limited exceptions to this general

, providing that every person has a right to inspect a

writing or record except as specifically made confidential
thereunder. "Che exceptions, which are not relevant to the Alaska
Real Estate Corimission, are for (1) records of vital statistics
and adoption proceedings, (2) records pertaining to juveniles,
.(3) medical ana related public health records, (4) records

required by law to be kept confidential. Section 120 provides,
in part, as follows:

Every public officer having the custody of records
not 1included 1in the exceptions shall permit the
inspections, and give on demand and on payment of
the legal fees therefor a certified copy of the
writing or record, and the copy shall in all cases
be evidence of the original.

AS 09.25.125 provides:

A person having custody or control of a public
record who obstructs or attempts to obstruct, or a
person not having custody or control who aids or
abets another person in obstructing or attempting
to obstruct, the inspection of a public record
subject to inspection under AS 09.25.110 or
09.25.120 may be enjoined by the superior court
from obstructing, or attempting to obstruct, the
inspection of public records subject to inspection
under AS 09.25.110 or AS 09.25.120.

These hallmark provisions of Alaska law have been interpreted and
applied on numerous occasions by Alaska courts and in formal and
informal opinions of the Attorney General. For a discussion of
the history of AS 09.25.110, -- 09.25.120, see City of Kenai wv.
Kenai Peninsula newspapers. Inc.. 642 P.2d 13115 (Alaska 1iyb2),
copy attached.

The only statutory exception to the rule that requires
public disclosure of public information which could be applicable
to the documents and files of the commission is (4) of
AS 09.25.120, where records are vrequired by law to be kept
confidential. However, the Alaska real estate statutes and
administrative regulations do not make any information
confidential.

Another hallmark of Alaska law, however, is_ the
constitutional right of privacy. Article 1, section 22, of the
Alaska Constitution provides:
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The right of the people to privacy 1is recognized
and should not be infringed. The legislature
shall implement that section.
1
This office has consistently taken the position that the consti—
tutional right of privacy is a "state law"™ for the purposes of
the exception under AS 09.25.120(4).

The legislature has not comprehensively dealt with the
constitutional right of privacy, 2/ and there are very few re—

ported cases defining the limits of the right. Falcon v. Alaska
Public Offices Commission, 570 ,P.2d 469 (Alaska 1977), is
instructive, however. Although the holding of that case provides

little guidance here, the analysis used by the court at least
provides a framework for analyzing confidentiality questions

arising under the right of privacy. The analysis provides a two-
step process. First it must be determined whether the informa—
tion is of the type that would be protected by .the right of
privacy. In this regard, the question to be determined is
whether the information 1is "sensitive"; that 1is, information
"which a person desires to keep private and which, if dis—
seminated, would tend to cause substantial concern, anxiety or
embarrassment to a reasonable person."” 570 P.2d at 479. The
kind of information at issue in Falcon involved purely personal
privacy interests. It is clear, however, that Alaska®s right of

privacy also covers commercial as well as personal interests.
See Woods and Rohde. 1Inc. v. State, 565 P.2d 138 (Alaska 1977).
TF”the information 1is not "sensitive" it is not protected by the
right of privacy, and the information 1is subject to public
disclosure.

W . eee* oo ) o R & o

- If, eon the other hand, it is determined that the
information 1is "sensitive” and thus protected, then the second
step In the analysis 1is required. This step involves a balancing

process 1in- which the nature and extent of the harm to the indi—
vidual that would be caused by public disclosure 1is balanced
against the public interest furthered by disclosing the informa—
tion. We do not undertake here to address the application of
this balancing test to particular kinds of information contained

2/ The fact that the Jlegislature has not "implemented" the
constitutional right of privacy does not detract from its
and effect. ArticleXll, section 6, of the Alaska Constitution
provides that the provisions of the ~constitution shall be
"self-executing whenever possible."”

force
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in documents and files of the commission. Ordinarily, we would

expect that it would be the wunusual circumstance 1in which such
"sensitive" information would be involved that the balancing pro—
cess would need be employed, or that the balance would not be

struck in favor of disclosure. This 1is particularly true in
light of the important public purposes of the P.eal Estate Commis—
sion. However, when a particular request presents a close ques-

tion, we will provide more particular advice and assistance in
the analysis.

We believe that as to such information as the commis—
sion reasonably believes to be "sensitive"” within the constitu—
tional right of privacy that such policy determinations should be
made through Che promulgation of administrative regulations. In
this way, persons who have an interest in the, disclosure of in—
formation, as well as persons who have an interest in keeping the
information private, would have an opportunity to make their
views known. However, we wish to emphasise that we do not be—
lieve that any of the documents or riles of the commission ordi—
narily would contain confidential information. 3Y

In previous informal discussions of confidentiality we
have discussed whether current ongoing investigations are confi—
dential. We have expressed the view that, 1in an appropriate
case, such investigation and thus related 1investigative files,
might be treated as confidential in order to protect the integ—
rity of the investigation. However, again we would not expect
that this s-ituation would ordinarily arise and we have not been
presented with such a case to date. We do not undertake here to
explore the law in this regard. Again, we will advise and assist
the commission in a particular case if this issue arises.

You should be aware of and familiar with the adminis—
trative regulations at 6 AAC, 95.010 - 6 AAC 95.900 dealing with
public 1information. These regulations set forth policy and
procedure- for disclosure of agency records.

3] We wish to distinguish the documents and files cf the
commission from the books and records of 1licensees which the
commission through 1its staff may have occasion to 1inspect and
audit. Certainly the inspection and audit 1is likely to delve
into otherwise confidential information, but ordinarily such
information would not come into the commission®s custody as a
commission document or file and hence would not be subject to a
request for public disclosure.
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Referring briefly to the specific kinds of information
identified by the commission for treatment as "confidential," we
believe that ordinarily none of the information may be withheld
from public disclosure in the absence cf specific provisions of
law rendering such information confidential. Thus, complaints
(both 1licensing and surety fund), 1investigative files (to the
.extent that they do not contain constitutionally protected pri—
vate 1information and insofar as the integrity of the 1investiga-—
tion is not compromised), closed license files, hearing officer"s
proposed decisions, and subpoenas are public information and may
not be kept confidential. Hearing officer"s proposed decisions
are public record under AS 44.62.500(hb).

The words of the Alaska Supreme Court 1in Kenai provide
a Fitting note upon which to conclude our memorandum or advice:

In striking a proper balance the custodian of
the records 1in the Tfirst instance, and the court

in the next, shouid bear ia mind that the
legislature has expressed a bias, in favor of
public disclosure. Doubtful cases should be

resolved by permitting public inspection.

There 1is a strong public interest in disclo—
sure of the affairs of government generally
e e AS 44.62.312(a) powerfully expresses the
philosophy underlying this:

It is the policy of the state that

(1) the governmental units mentioned in
AS 44.62.310(a) exist to aid the conduct
of the people"s business;

(2) it is the intent of the law that
actions of those units be taken openly
and that their deliberations be
conducted openly;

(3) the -people of this state do not
yield their sovereignty to the agencies
which serve them;

(4) the people, 1in delegating authority,
do not give their public servants the
right to decide what is good for the
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public to know and what is not good for
them Co know;

(5) the people’s right to remain
informed shall be protected so that they
may retain control over che instrumencs
they have createG.

In addition, &8 ,110 ana .120 articulate a broad
policy of open records.

642 P.2d 1323-24.

DTL:ihr

Enclosure
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Mr. Francis L. Bremson PHONE: (3071 465-3600
Executive Director
Alaska Judicial Council
1031 West 4th Ave, Suite 301
Anchorage, AK 99501
Re: Confidentiality of records of
the Alaska Judicial Council
Our file Mo: 366-625-84
Dear Mr. Bremson:

You have requested our advice on a number of issues
regarding the confidentiality of records of the Alaska Judicial
Council (Council). As a general rule, we conclude that the Coun—
cil is subject to the same confidentiality rules and disclosure
requirements as any other state agency. We will answer each of
your specific questions in turn.

1. To what extent is the Judicial Council bound

exempt from,

AS 09.25.120
government records are
subject to certain

_custody of-public
upon demand.

records

sets forth the statutory

generally
specified exceptions,
must permit

the provisions of AS 09.25.120 *?

requirement that
subject to public disclosure,
and a public officer in

inspection of the records

The Council is established by the Constitution as a
part of the judicial branch of the State government. Alaska Con—
stitution, art. v, 88; 1980 Inf. Op. Att¥y Gen. (Jan. 28;
J-66-417-80). As such, the Council 1is a public agency, .and its
records are public records subject to the provisions of
AS 09.25.120. 1/

1/ We also note that Administrative Rule 37.5 provides that
public records of the Alaska Court System are subject to
inspection by any member of the public, and then defines "public
records” to include most of the records of the court system, with
certain exceptions. In light of our opinion that the Judicial

%

by,
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2. Does the Council have the power and authority to
issue rules and/or regulations regarding the confidentiality of
its own records?

Alaska Constitution art. 1V, 88, which establishes the
Judicial Council, states in relevant part:

The Judicial Council shall act by concurrence of
four or "more members and according to rules which
it adopts.

(Emphasis added.) We 1interpret this provision to authorize the
Judicial Council to adopt rules or regulations regarding the con—
fidentiality of 1its own records, provided they are consistent
with state statutes, including AS 09.25.120.

As more Tfully discussed below, certain records of the
Council are public records subject to disclosure, while others
could clearly be kept confidential under either the constitution—
al right to privacy (Alaska Const, art. 1, &22) or the "deliber—
ative process privilege”. For those close cases where considera—
tions favoring disclosure are nearly equal to those favoring con-—
fidentiality, we believe that rules or regulations may and indeed
should be adopted to set guidelines for use 1in deciding whether
disclosure should be made. Because the Council 1is 1in a better
position to recognize and weigh the relative 1interests involved
in these close cases, we believe it would be more appropriate for
the Council, rather than our department, to consider and adopt
these confidentiality rules.

3. Which of the Alaska Judicial Council records may
be kept confidential?

Your request for advice lists a number of general types
of Council records, such as records relating to judicial selec—
tion and those relating to judicial retention, and asks which
should be kept confidential. Instead of responding to each gen—
eral class of records, we believe it would be more beneficial to
simply set forth the rule3 regarding confidentiality applicable

Council 1is subject to AS 09.25.120, and because the exceptions
provided in the statute are virtually identical to the exceptions

set forth in Rule 37.5, we need not decide if Rule 37.5 applies
to the Council. rr
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to all public records, and leave it to the Council to determine

in each case whether the particular record at issue is confiden—
tial or not. 2/

As a general rule, records held by a State agency must
be made available for public inspection and copying.
AS 09.25.110 provides:

Unless specifically provided otherwise the books,

records, papers, TFTiles, accounts, writings, and
transactions of all agencies and departments are
public records and are open to inspection by the
public under reasonable rules during regular of—
fice hours. The public officer having the custody
of public records shall give on request and
payment of costs a certified copy of the public
record.

AS 09.25.120 sets out limited exceptions to this general rule,
providing in part as follows:

Every person has a right to inspect a public writ—
ing or record in the state, including public writ—
ings and record in recorders® offices except (1)
records of vital statistics and adoption proceed—
ings which shall be treated in the manner required
by AS 18.50.010 -- 18.50.380; (2) records pertain—
ing to juveniles; (3) medical and related public
health records; (4) records required to be kept
confidential by a federal law or regulation or by

2/ This approach is taken for two reasons. First, it 1is clear
that within each general class of records listed in your request,
some records in the class are probably confidential while others
should be available for public inspection. Second, as noted
above, we believe that in the close cases the Council should be
the agency which determines if a particular document is
confidential or. not.-.-

We do discuss the specific question whether letters addressed to
the Council concerning judicial appointments are confidential.
It has bee.i the consistent view of this office that personal
letters regarding such selection addressed to the Governor are
confidential, ana in our view, the same Fatiemaie would apply to
the Council. See Sec. 5, infra.
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state law.

Although there are no State statutes specifically deal —
ing .with theconfidentiality of information contained in Council
records, theconstitutional principles of the right to privacy
and separation of powers are "state laws" for purposes of excep-—
tion (4) to the public records statutes.” In determining whether
or not a particular document should vremain confidential, the
Council should analyze the situation with respect to each of
these constitutional principles.

e Regarding the right to privacy, first it must be deter—
mined whether the information is of the type that would be pro-—
tected under art. 1, 822 of the Alaska Constitution, which pro—
vides that;

The right of the people to privacy 1is recognized
and shall not be infringed.

In this regard, the issue is whether the information is
"sensitive"; that is, information

; which a person desires to keep private and
which, if disseminated, would tend to cause sub-—
stantial <concern, anxiety or embarrassment to a
reasonable person.

Falcon v. Alaska Public Offices Commission, 570 P.2d 469, 479
(Alaska 1977). IfT the information is not ""sensitive” it is not
protected by the right to privacy.

........ IT it 1is determined that the information 1is "sensi—
tive", and thus protected by the constitutional amendmentthen
the second step in the analysis must be taken. This step in—
volves a balancing process, in which the nature and extent of the
harm to the individual that would be caused by public disclosure
is balanced against the public interest furthered by disclosing

the information. We believe this particular balancing process
must be performed by the Council, utilizing its own experience
and expertise. However, in performing any such analysis, the

Council should keep 1in mind that the Alaska Supreme Court has
recently indicated a preference for public disclosure, stating
that "(t]lhere 1is a strong public 1interest in disclosure of the
affairs of government." City of Kenai V. Kenai Peninsula
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Newspapers, 642 P.2d 1316, 1323 (Alaska 1982).

Some Council records which are not confidential under
privacy considerations may nonetheless be confidential under the
common law doctrine of the "deliberative process privilege"” often
referred to as "executive privilege”. The deliberative process
privilege protects from public disclosure those pre-decisior.al
documents prepared by governmental agencies that reflect the
"decision-making" of the agency. Although the privilege has yet
to be recognized by the Alaska Supreme Court, there is little
reason to believe that the court will not do so, at least to some
extent, when presented with the 1issue.

The rationale for the privilege was discussed 1in P>.van
v. Department of Justice, 617 F.2d 731 (D.C. Cir. 1980), 1in which
the court Staten:

The [privilege] was created to protect the delib—
erative process of the government, by ensuring
that persons in an advisory role would be able to
express their opinions freely to agency deci—
sion-makers without fear of publicity. In the
course of its day-to-day activities, an agency
often needs to rely on the opinions and recommen—
dations of temporary consultants, as well as 1its
own employees. * Such consultations are an integral
part of 1its deliberative process; to conduct this
process in public view would inhibit frank discus—
sions of policy matters and Jlikely impair the
quality of decisions.

617 F.2d at 789-90; see also, Carl Zeiss Stiftung v.E.B. Carl

Zeiss, Jena, 40 F.R_.D7TIS~F,D.C. 1966). Factual information 1is

not protected by this privilege, even though the information 1is

part of a "deliberative"” document, wunless it 1is "inextricably
intertwined with policy-making processes."” Environmental Protec—
tion Agency v. Mink. 410 U.S. 73 (1973).

Exercise of this privilege is consistent with the pur—
pose behind the judicial selection process chosen by framers of
the Alaska Constitution and set out in Alaska Const, art. 1IV. The
Convention chose the present process to avoid, as much as possi—
ble, political influences on the selection of judicial candidates
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for referral to the governor. 3/ To preserve this independence,
much of the Council®s actions must remain confidential.

This privilege would protect intra-council and inter—
agency communications which are part of the council ™ decision—
making process. Documents which could be kept confidertial pur—
suant to this privilege would include such items as letters from
private citizens (if not already confidential under privacy con-—
siderations), internal memoranda stating the author®s opinions
concerning Council activities, 1including judicial selection, and
any documents obtained by the Council for the purpose of aiding
in its decision-making functions where confidentiality is prom—
ised to the organization providing them. 4/ O0f course, this 1is
only a partial list of those documents xtfhich may fall under this
particular privilege, and we leave it to the Council to develop
guidelines and make a final determination in each case.

4. Does the Council have subpoena power to compel
testimony or the production of records?

The Council does not have the power to issue adminis—
trative subpoenas. Such power must be specifically authorized by
statute, and no such authority currently exists for the Council.
The legislature has chosen to provide this authority to a number
of state agencies, boards and commissions, 1including, within the
judicial branch, the Commission on Judicial Qualifications.
AS 22.30.066. 5/ Although there 1is no doubt that such power
could be granted to the Council by the legislature, unless and

3/ Minutes of Alaska Constitutional Convention, Part 1 at .583
etl seq. <

4/ We caution, however, ethat such promises of confidentiality
should not be granted as a matter of course, but should be given
only when the Council determines that the documents are necessary
and confidentiality is insisted upon by the provider.

5/ Other agencies include the Commission for Human Rights
(AS 18.80.060), the Public Offices Commission (AS 15.13.045), the
Department of Labor (AS 23.20.060), the Legislative Council
(AS 24.20.060), the Ombudsman (AS 24.55.170), the division of
Banking and Securities (AS 45.55.190), the Transportation
Commission (AS 42.07.141), the Violent Crimes Compensation Board
(AS 18.67.040), and any agency conducting hearings under the
Administrative Procedures Act (AS 44.62.430).
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until this authority is specifically granted it does not exist.

5. Can the Council transnit confidential reference
lettersregarding judicial selection to the governor without
breaching its assurances of confidentiality topersons providing
such references?

It has been the consistent position of this office that
letters to the governor concerning a judicial appointment are
confidential and should not be disclosed to the public. As we
stated in our 1984 Inf. Op. Att"y Gen. (Jan. 5; 366-350-84):

A governor must be able to assure citizens with
relevant information about a judicial candidate
that their remarks will not result in press ac-—
counts, litigation, or harassment. The prospect
of public outcry or lawsuits would dissuade some
of these citize'ns from giving the governor the
candid 1information required to make informed ap-—
pointments to the judiciary.

Id. at 2. See also 1982 Inf. 0d. Att"y Gen. (April 12;
119-011-80).

Case law supports the view that letters expressing the
author®"s opinions on a candidate for employment or promotion are
confidential. In Hafemehl v. University of Washington, 628 P.2d
846 (Wash. App. 1981) , involving a request to disclose letters
from faculty members regarding a professor®s consideration for
promotion, the court stated:

The letters here clearly express the authors?™
opinions and evaluations. Exempting them from
public disclosure will further one of the primary
aims of the deliberative process privilege, viz.,

to further the giving of uninhibited opinions and
recommendations without fear of later public ridi-

cule or criticism.

Id. at 848.

In a somewhat different context, the Alaska Supreme
Court has recently lent its support to this position. The court
recognized that the privacy of* a government official®"s sources
must be protected to assure candid communication, thus guarantee—
ing that the sources will provide their valuable information to
the decision-maker. Kerttula v. Abood, P.2d ___, Op. "p-
2858 at 18 (Alaska, July 27, 198%"4). fle therefore conclude that
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any letters concerning judicial applicants which are transferred
by the Council to the governor would remain confidential 1in the
hands of the governor.

The remaining 1issue, however, 1is whether the transfer
frcm the Council to the governor in and of itself constitutes a
breach of confidentiality. Although the Council 1is an agency of
the judicial branch of government, much of 1its work, including
the selection of judicial candidates, is essentially executive 1in
nature, assisting the governor 1in his constitutional power to
make jJudicial appointments. Alaska Const, art. 1V, &85. 1In our
opinion, the transfer of letters would not constitute a breach,
because the receipt and consideration of the letters by the Coun—
cil and the subsequent transfer of these letters to the governor
is all part of a single executive function, the selection of a
judge or judges. 6/ The letters were submitted for the purpose
of assisting in this executive function and may be used for that
function. Of course, if the Council receives a letter which ex—
pressly requests that it not be forwarded to the. governor, we
would recommend that the writer®s wishes be honored in that case.
Otherwise, letters to the Council regarding judicial applicants
may be submitted to the governor without violating any confiden—
tially principles.

We also believe, however, that submission to the gover —
nor of these letters, or any other confidential <contents of
Council records or files, is net mandated but 1instead is within
the discretion of the Council. Although performing an executive
function, the Council retains 1its character as an organization
within the judicial branch, and separation of powers considera—

tions compel the Council to maintain its 1independence. In per—
forming 1its executive function pursuant to the constitutional
mandate, it only is required to submit names to the governor;
however, it may submit more, should it choose to do so. We rec—

ommend that the Council adopt rules and regulations, available to
the public, which delineate the nature and extent of the coopera—
tion it intends to extend to the governor®s office.

6/ For a discussion of the effect of the separation of powers
Hoctrine on the performance of a strictly executive function by
two branches of government jointly, see Bradner v. Hammond, 55*3
P.2d 1 (Alaska 1976).
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vie nope this answers your questions, and we aoologize
ror the delay in responding to your request.

Sincerely,

NORKAI! C. GORSUCK
ATTORNEY GENERAL

By: N
defi/i'’Z.i'} w. Bush
/A"si/stant Attorney General
NCC: JvTB: ccts
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By: Martha A. Fox
Assistant Attorney General

Lauri Adams, staff attorney for the Sierra Club, has
raised several questions regarding the propriety of the proce—
dures followed during the calling of an executive session at the
November 3, 1983, board meeting of the Alaska Resources Corpora—
tion (ARC). At that meeting the Board approved a financing pro—
posal submitted by Michael Chittick and U.S. Forest Products,
Inc., Tfor the Schnabel Lumber Mill. After examining the tran-—
script of that meeting and talking to participants.at the meet—
ing, we conclude that the board did not use proper procedures to
call the executive session which was held prior to the initial
vote on the financing proposal.

While the financing proposal was discussed indetail
before the calling of the executive session, and had been a sub—
ject of extensive discussion and some action by the board at ear —
lier meetings during the year, the failure to follow proper pro-—
cedures in calling an executive session does cast a cloud over

the legality of the approval of the proposal. On the basis of
the recent supreme court decision in Alaska Community Colleges”
Federation of Teachers v. University of Alaska, P.2d , OpT
biol 2779 (Alaska, Feb. 1984), we recommend that the board

reconvene to consider and vote again on the proposal.
*- - FACTS

U.S. Forest Products* financing proposal was first con—
sidered by the Board inearly 1983. At its meeting of May 24,
1983, the board approved a memorandum of intent in which ARC in—
dicated 1its intent to agree to U.S. ForestProducts®™ financing
proposal provided certain conditions were met. The financing
proposal was a topic of discussion at the June 16 and August 19,
1983, board meetings, and the term of the agreement was extended
several times. There was opportunity for public comment at the
May, June, and August meetings, although no one ever testified.
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The memorandum of intent apparently expired on August 30, 1983.
A subsequent board meeting scheduled for September 16, 1983, to
discuss the U.S. Forest Products proposal was rescheduled until
November 3, 1983, because of the lack of a quorum.

The financing proposal presented to the board in Novem—
ber differed somewhat from the earlier proposal approved 1in the
memorandum of intent. However, all conditions set out in the
memorandum of intent were met. At the meeting, the public was
given opportunity to comment on the Schnabel Lumber Mill and the
proposed financing venture by ARC, but there was no public tes—
timony. The board then went through each 1item of the revised
proposal. There was considerable discussion of the provisions of
the proposal, as well as of the supply of timber and the markets
available for that timber, which would affect the performance of

the business and the security of ARC"s 1investment. The board
then went into the executive session which is the subject of Ms.
Adams® inquiry. The executive session was called to discuss the
data received. Immediately after the discussions in executive
session the board unanimously voted in favor of the U.S. Forest
Products proposal without further public discussion. The meeting

adjourned for lunch after that vote.

There was a reconsideration of the vote when the meet—
ing reconvened later in the afternoon. Upon reconsideration, the
board voted 2 - 1 in favor of the proposal. At that time Terry
Elder stated his reasons for changing his vote. There was no
other discussion of the proposal. There had been no notice of a
motion for reconsideration of the proposal at the time the board
erecessed for lunch. Apparently because of the long break before
the board reconvened, few persons who had attended the morning
session were present when the reconsideration vote was taken.

o f

The Ffinancing agreement for the Schnabel Lumber Mill
was signed in mid-December. Funds were distributed shortly
thereafter_in accordance with the agreement.

DISCUSSION

Proper procedures for calling an executive session are
set out in AS 44.62.310(b) and have been summarized by the court
in Citv of Kenai v. Kenai Peninsula Newspaper, 642 P. 2d 1316,
1326 n.29 (Alaska 1982).

The meeting must Ffirst be convened as public; the
question of holding an executive session concern—
ing excepted subjects must be determined by major —
ity vote; only excepted subjects, and only those
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mentioned in the motion calling for the executive
session, may be considered in the executive ses—
sion; and no action may be taken at the executive
session.

The executive session was not convened bv the majority
vote required in AS 44.62.310(b). The purpose for®" the executive
session stated during the meeting, to "discuss the data we have
had today,"™ was also not within the expressly excepted subjects
which may be discussed in an executive session under AS
44.62.310(c). Proper procedures were clearly not used by the ARC
board 1in calling this executive session. The 1issue now is what
effect the 1improper executive session had on the approval of the
financing proposal.

AS 44.62.310(f) provides that "(alction taken contrary
to this section 1is void." However, in Hammond v. North Sloue
Borough, 645 P.2d 750, 765-66 (Alaska 1982Ti the court held that
the decision by the Commissioner of Natural Resources to allow a
lease sale was not voided by the failure of two lease sale
advisory committees to comply, with the open meetings laws, even
when the commissioner was co-chairman of one of the advisory
committees. In reaching its conclusion that the commissioner had
made his decision independently from the committees, the court
focused on the fact that the commissioner had also received ad-—
vice and studies from various state resource agencies, and that
there had been ample opportunity for substantial public partici—
pation on the 1issue.

By the time of the November 3, 1983, board meeting, the
ARC board had had a number of public discussions about the fi—
nancing proposal. It had also allowed substantial opportunity
for public comment on the 1issue, although none was ever given.
The terms of the Tevised financing proposal were discussed in
some detail by the board prior to the executive session in ques—
tion. These factors lend themselves to the Hammond argument that
the violation of the open meetings laws was harmless error. How —
ever, there are some basic differences between thissituation and
the factual <circumstances in""the Hammond case.

%

In Hammond, the committees were advisory. It was not
the ultimate decision-making body, like the ARC board, which
failed to comply with the open meeting requirements. Also, the
ARC board took its action on the financing proposal immediately
after conducting the 1improperly convened executive session. An
inference which could be drawn from this 1is that the vote took
place as a direct result of discussions which were held in the
executive session. The reconsideration vote taken later in the
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afternoon
approval;

could arguably serve as a ratification of the earlier
however, the transcript of the board meeting does not

indicate that the second vote was the "true reconsideration” re—
quired by the court to cure a decision made in nonconformity with

the open meeting laws. Alaska Communitv Colleees®™ Federation of
Teachers v. University "of Alaska. P. 2d Opl Nol 2/79
(Alaska, Feb. TJ 1984). Rather, it was convened so that

individual

votes for or against could be recorded and so that

Terry Elder could state the reasons for changing his vote.

In University of Alaska v. Geistauts, 666 P.2d 424, 428

(Alaska 1983)1 the court stated that "the Hammond “harmless vio—
lation® doctrine should be invoked only 1in very limited circum—

stances."
ling fact

According to the court, "Hammond presented a compel —
situation in which a relatively insignificant violation

of AS 44.62.310 was coupled with overwhelming prejudice which
would have resulted from a conclusion that the five-year proce—

dure leading up to the lease sale was void." Id. We cannot con—
clude that that kind of situation exists here. Thus, we recom—
mend that the board reconvene and vote again on the financing
proposal.

In Alaska Communitv Collegesl Federation of Teachers v.
University of Alaska” the court discusses "when voluntary
ratification of 1 decision made 1in nonconformity with the re—

quirements of AS 44.62.310 may be effective.” Op. No. 2779 at 7.
"The effectiveness of any later meeting designed to cure an OMA

violation

violation
-the open

obviously depends on the seriousness of this

"o 1d. at 5. As discussed earlier, ARC®"s violation of

meetings laws may not be that serious because of 1its

prior public consideration of the financing proposal. This means
that the board should be able to cure the defect by following the
guidelines set out(in Alaska Community Colleges:

V*

(1) The reconsideration of the financing proposal must
function as a true denovo consideration of the defec-

"tive action. Id. atl3. This means that the board
should look at "tEe situation as it existed at the time
the original decision was made. It must also respond
to information and developments arising since the time
of the November 3 meeting. Id. at 9.

(2) When the open meetings laws is violated it 1is
""the people®s right to remain informed®™ which sustains

the injury. There 1is no inherent damage stemming from
the substantive action which 1is taken; it is the manner
of action which offends." Id. at 11. Therefore, the

board should publicly review the information which
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was available to it at the time of the decision and the
history of the financing proposal before the board.

The merits of the action proposed should be publicly
discussed.

We hope this nemo gives you adequate
future action we recommend.

any further assistance.

guidance on the
Please let us know if we can be of

MAF/mg
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Attomev General

May 19, 1983

FILENO:  366-664-83
TELEPHONENO: 4 65_3600
FROM: J0e Geldhof SUBIECT: various “open
Assistant Attorney General meeting"” opinions

You"re scheduled to participate in a panel discussion
concerning state government as a part of Alaska Journalism
Week. The press has informed us that they are most interested
in your views and opinions concerning the public meeting and
public information statutes (AS 44.62.310 et seq. and AS

.25.110 et seq.)- The following 1is a summary of available
Attorney General®"s opinions concerning open meetings and public
information. I understand the press will be discussing the
open meeting statute and may ask you questions about each
specific opinion. The opinions are 1in reverse chronological
order.

February 16. 1983 opinion regarding applicability of
open meeting/puoiic info requirements to Water/Waste Water
Advisory Board. Concluded that board is state agency requiring
open meetings for public. Also suggests that board members
with conflict of interest recuse themselves from voting and
discussing certain topics.

September 20, 1982 decision regarding improper
executive sessions tor Fish and Game Advisory Committee. Con—
cludes that Fish and Game Advisory Committee 1is subject to
provisions of Open Meeting Act. Also concludes Dept, of Fish
and Game can reimburse members of Fish and Game Advisory
Committee for travel and per diem. “ "1 \

_ February 17. 1982 opinion regarding applicability of
open msetfng statute to Slaska Seafood Marketing Institute.
Concludes that Board may not meet in executive session for an
advertising agency presentation. Concludes further that
purpose for calling executive session must fall within one of
the enumerated exceptions to the public meeting requirement.

February 8, 1982 opinion regarding procedure for
public notice or teleconference meetings. Concludes that
Council on Domestic Violence and Sexual Assault (and by
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implication other agencies) must provide reasonable public
notice for all meetings. While statute does not enumerate

specific guidelines, the public should be provided with date,
time and place of meeting and the topics which will be
discussed or considered at the meeting.

August 21. N-981 opinion regarding Board of
Psychologists meeting. Concluded that Board and Youth
executive session may have violated open meeting law due

largely to lack of guidelines for boardmembers to follow.

August 21, 1981 opinion regarding conduct and records
of board meetings. Qutlines principles and guidelines for
future conduct of Board of Psychologists. Strongly supports
open meetings available to public and holds that executive
sessions limited to very specific situations.

Mav 11, 1981 regarding application of open meeting
law to informal meetings. Concludes that Alaska®"s open meeting
law 1i1s extremely broad. However, law does not apply to
"meetings" between any two state or municipal officials or
employees. In sum, Open Meetings Act only applies to multi-
member bodies which have a fixed membership, which are
supported in whole or in part by public monies and which have
power pursuant to law to exercise governmental power or provide
advice through a vote. The open meeting law does not apply to
meetings of individuals who are public officers or employees,
such as cabinet members, but who are not empowered collectively
to exercise power or advice as a body (coramom sense appli—

cation, J.W.G.) .

February 11, 1981 opinion regarding applicability of
open meeting statute to Rural Development Council. Concludes
that all fundamental policy decisions should be made in meeting
open to public.

February 3, opinion regarding closed
deliberations by Public Employees Retirement System (PERS)
Board. Concludes that Board deliberation may be made in closed
session when hearing an appeal from a decision by the
administrator. Conclusion supported by explicit exemption to
public meeting requirements or "judicial or quasi-judicial
bodies when holding a meeting to make decision in adjudicatory
proceedings".

January 2, 1981 opinion regarding Alaska Energy
Center bylaws. Concludes that open meeting (or Sunshine) law
applies to Alaska Energy ~Center. Further concludes that
Center"s bylaws need not reiterate public meeting statute.
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December 4, 1979 opinion regarding private meeting
between governor and Board of Fisheries and fishermen®s groups.
Concludes that as a practical matter, the meeting which the
Governor proposes does not constitute a meeting between boards
of fishery, and therefore, the requirements for open meeting do
not apply. Further suggests that private or closed meetings
cannot be wused by board members to consider or arrive at
tentative decision on regulation of salmon fishery (by
implication public decision).

October 15, 1979 opinion regarding public meetings by
conference call. Suggests that public decision could be made
by conference call. However, urges caution and adequate public
notice regarding procedures for making decision.

August 22. 1979 opinion regarding Public Offices
Commission secret bailot procedure. Concludes that Public
Offices Commission may use secret ballot for election of
officers without violating Alaska®s public meeting law.

March 15, 1979 opinion regarding use of executive
session to aiscuss hiring, firing or transfer of any employee.
Concludes that closed session may be used to discuss matters
that would prejudice reputation and character of any person,
provided person may request a public discussion. Must afford
person being considered with advance notice.

February 8, 1979 opinion regarding applicability of
public meeting statute to tariff filings and protest procedures
by rate-making or regulatory commissions. Concludes that rate-
making hearings be conducted, to the greatest extent possible,
according to open meeting provisions.

April 7, 1978 opinion regarding board meeting by

telephone. Concludes that board meetings via telephone should
be cases necessitating emergency decisions, not general
practice. _Still need to.provide notice to public if decisions
are made.

July 19, 1976 opinion regarding release of <cor—

rections escape report. Concludes that there are three ap-—
plicable exceptions to the general rule which provides that
state records are open for public 1inspection. The exceptions
are:

1) matters relating to personnel evaluation;

2) matters relating to a personnel grievance;

3) statements by potential prosecution witnesses 1in
, criminal -matters,
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April 9, 1976 decision related to applicability of
open meeting statutes to the Association of Alaska School
Boards. Concludes that Association 1is not an agency or other
organization "of the state or any of its political
subdivisions".

February 13, 1976 opinion regarding applicability of
open meeting statute to secret ballot by a public body.
Concludes that statute is ambiguous and a secret ballot
conducted at a "public meeting” may or may not be avoidable.

September 24, 1975 opinion regarding confidentiality
of Parole Board proceedings. Concludes that Parole Board may
conduct <closed meetings but board®"s disposition is public
information.

JWG:ml
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PUBLIC OFFICERS AND EMPLOYEES

Compiler's Notes. The provisions formerly
contained in 9 8-42-107 have been transferred
to 9 8-42-108.

This section may be affected by 9 9-1-116,
funds, absent appro-
pnauon.

8-42-108. Board actions not reviewable. — All decisions and determi-
nations of the board shall be final and shall not be reviewable by any. court.
[Acts 1973, ch. 128, 8§ 7; T.C.A., 88 8-4207, S-42-107; Acts 1984, ch. 972, § 19)]

CHAPTER 44
PUBLIC MEETINGS

SCTION.
Part I General Provisions

8-44-102. Open meetings — ""Governing body”
defined — "Meeting™ defined.

Part 1—General

8-44-101. Policy — Construction.

Compiler's Notes. The application of this
section to certain attorney-client discussions
has been held unconstitutional. See Notes to
Decisions, 1. Constitutionality, Smith County
Educ. Ass'n v. Anderson, 676 S.W.2d 328
(Tenn. 1984).

Crose-Refer*nee*. Confidentiality rf pro-
ceedings under hazardous chemical rnJ'X to
know law, 9 50-3-2013.

Section to Section Reference*. This title
is referred to in 91 4-5-204,4-17-109,64-5-203.

This chapter is referred to in 99 2-1-113,

4-5-312, 10-1-102, 38-6-101, 49-5-610,
64-1-308, 64-5-103, 68-52-105.
Law Review*. Government — Smith

County Education Association v. Anderson: An
Exception Under the Tennessee Open Meet-
ings Act, 15 Mem. St. UX. Rev. 116 (1984)

Regulation of Collective Bargaining in Pub-
lic Employment in Tennessee: The Education
Professional  Negotiations Act  (Patrick
Hardin), 47 Tenn. L. Rev. 241.

NOTES TO

Analysis

Constitutionality.

Coverage.

Construction with other acts.
Jury trial.

Oh W

=

. Constitutionality.

The Tenneeeee Public Meetings Act was not
unconstitutional aa applied to the sttomey-cli-
ent communications, and did not constitute an

SECTION.
8-44-104. Minutes recorded and open to public
— Secret votes prohibited.
8-44-107. Board of directors of performing arts
center management corpora-
' tion.

Provisions

Remedies other than the Tennessee Uniform
Administrative Procedures Act 'Contested
Case” Approach to Dealing with State and Lo-
cal Governmental Action (John Beasley), 13
Mem. St. U.L. Rev. 619 (1984).

Attorney General Opinions. Human
rights commission meetipgs and oni”rs, OAG
84-104 (3/26/84).

Applicability of sunshine law to local beer
boards, OAG 84-240 (8/9/84)..

Applicability to county councils on aging, se-
nior dtizen center boards, and related commit-
tees, UAG 84-310 (11/19/84).

Applicability to state board of equalization
meetings, OAG 85-105 (4/8/85).

Applicability to utility district commission
meetings, OAG 85-161 (5/16/85).

Cited: Board of Educ. v. Memphis Publish-
ing Co.. 585 S.W.2d 629 (Tenn. CL App. 1979);
Olmstead v. Community Action Services of
Morgan County, Inc., 494 F. Supp. 699 (E.D.
Tenn. 1980).

DECISIONS

invalid encroachment upon the inherent power
ofthe judiciary, specifically the Supreme Court
of the State of Tennessee, to supervise the
practice of law in clear violation of the separa-
tion of power* provisions of Tenn. Const., art.
Il, § 2. Van Kirk v. Board of Mayor & Alder-
men. ses S.W.2d 299 (Tonn. CL App. 1983).
The Open Meetings Art, 9 8-44-101 et seq. ts
constitutional. Smith County Educ. Ass'n v.
Anderson, 676 S.W.2d 328 (Tonn. 1984).
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The application of the Open Meetings Act to
discussions between public bodies and their at-
tomeys regarding pending litigation violates
Tenn. Const., art. 11,.99 I, 2. Smith County
Educ. Ass'n v. Anderson, 676 S.W.2d 328

(Tenn. 1984).

3 C na
-TenP¥&8§éP%aw requires tenure hearings to

or:
Sr* sse"vaenl'Elac-™ 1

Conferences between a public body and its
attorney are neither conatitutionally nor st rtu-
torily exempted from the provisions of the Ten-
nessee Open Meetings Act (5 8-94*101 et seq.).
Van Kirk v. Board of Mayor & Aldermen, s6s
S.W.2d 299 (Tenn. CL App. 1983).

4. Construction with Other Acts.

The Code of Professional Responsibility aa
promulgated by the Tennessee Supreme Court
is not in material conflict with the provisions
of the Tennessee Open Meetings Act: the effect
of the Open Meetings Act is the public body,
through the legislature, has waived the attor-
ney-client privilege in all meetings within the
meaning of the acL Van Kirk v. Board of
Mayor & Aldermen, sss S.W.2d 299 (Tenn. Ct.
App. 1983).

Discussions between a public body and its
attorney concerning pending litigation are not

8-44-102. Open meetings — "Governing body” defined — "Meetin%
defined. — (a) All meetings of any governing body are declared to be public

PUBLIC MEETINGS

. 5 8-44-102
P L Ak Ik ¢ L
subject to the Open Meetings' Act. Smith
County Educ. Ass'n v. Anderson, 676 S.W.2d
328 (Tenn. 1984).

The holding that discussions between a pub-
lie body and its attorney concerning pending
litigation are not subject to the Open Meetings

Act is a narrow exception, and applies only
when thq:pumic body is a named party in the

“ SSdSRS? (5K
. Ovideoti.aZ *
toriedfh *
“g®°f ** Open Mrotings Act, 9 *44-101 et
Jrne* C°“n* Edoe. Assn v. Anderson.
67®®-Wj“ 328 tTerm' 1984)- ... . .
When discuasions between a public body and
its attorney are held in private for purposes
other than discussing pending litigation, the
attorney may violate DR 7-102 (A)(7) and (s ) of
the Code of Professional Responsibility. Smith
County Educ. Ass’n v. Anderson, 676 S.W.2d
328 (Tenn. 1984).

5. Jury TriaL

A party to an action brought under the Edu-
cation Professional ~ Negotiations  Art,
(99 49-5-601 to 49-5-604) or the Open Meetings
AcL (89 8-44-101 to 8-44-106) is entitled to a
jury trial. Smith County Educ. Asa'n v. Ander-
son, 676 S.W..d 328 (Tenn. 1984).

E]()er«]a%wl%stl%%en to the public at all times, except as provided by the Tennessee

-(b)@ "Governing hody" means the members of any public body which con-
sists of two (2) or more members, with the authority to make decisions for or
recommendations to a public body on policy or administration and also means
a community action ag?en%whlch administers community action programs

under the provisions of 42

this section shall remain so defined, notwithstand _
erning hody may have designated itselfas a negotiation committee for co

tive bargaining” purposes, and strateg

such circumstances shall be open to

S.C. §2790. Anr governing hody so defined by

anding the fact that such %ov-
ec-

times.

Y sessions of a ?overning body under

he public at al

2)  "Governing body" shall also mean the board of directors ofany nonprofit

co(rpor_ation which contracts with a state agency to receive community grant
funds in consideration for rendering specified services to the public, provided
community grant funds comprise at least thirty percent so%) of the total
annual income of such corporation. Except such meetings of the board of
directors of such nonprofit corporation that are called solely to discuss matters
involving confidential doctor-patient relationships, personnel matters or mat-
ters required to be kept confidential by federal or state law or by federal or
state regulation shall not be covered under the provisions of this chapter, and
no other matter shall be discussed at such meetings.
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(c) "Meeting” means the convening of a governing body ofa public body for
which a quorum is required in order to make a decision or to deliberate toward
a decision on any matter. Meeting does not include any on-site inspection of

8-44-102

an(%I project or program.

_ (d) Nothing in this section shall be construed as to require a chance meet-
ing of two (2) or more members of a public body to be considered a public
meeting. No such chance meetings, informal assemblages, or electronic com-

munication shall be used to decide or deliberate public

usIness in circumven-

tion of the spirit or requirements of this part. [Acts 1974 £A4j. S.%, ch. 442 § 2;

1979, ch. 411, 88 1, 2. T.C.A., § 8-44-2; Acts 1985, ch.

504, 5 1]

Compiler’s Notes. TLe application of this
act to certain attomey-client discussions has
been held to be unconstitutional. See Notes to
Decisions, I. Constitutionality, Smith County
Educ. Ass’n v. Anderson. 676 S.W.2d 328
(Tenn. 1984).

Amendments. The 1985 amendment added
(b)(2) as it existed prior to the 1986 amend-
ment See the 1986 amendment note.

The 1986 amendment in (bX2) added "'of the
board of director* of such nonprofit corpora-
tions” in the second sentence.

Effective Dates. Acta 1985, ch. 290, 4 3.
July 1, 1985.

Acts 1986, ch. 594, $ 2. March 24. 1986.

Cross-References. Attendance at meetings
by commission on aging, § 4-3-123.

NOTES TO

Analysis

1. Constitutionality.
2a. Construction with other provisions.
4. Attomey-client conferences.

1. Constitutionality.

The application of the Open Meetings Act to
discussions between public bodies and their at-
torneys regarding pending litigation violates
Tenn. Const, art Il, 8 I, 2. Smith County
Educ. Ase'n v. Anderson, 676 S.W.2d 328
(Tenn. 1984).

2a. Construction with Other Provisions.

The Code of Professional Responsibility as
promulgated by the Tennessee Supreme Court
is not in material conflict with the provisions
of the Tennee»ee Open Meetings Act: the effect
of the Open Meetings Act is the public body,
through the legislature, has waived the attor-
ney-client privilege in all meetings within the
meaning of the act. Van Kirk v. Board of
Mayor & Aldermen, sss S.W.2d 299 (Tenn. Ct.
App. 1983).

When discussions between a public body and

90, § 1, 2; 1986, ch.

Closed meetings of patient qualifications re-
view board authorized, 5 68-52-105.

Elk regional resource authority meetings,
§ 64-5-104.

Section to Section References. This sec-
tion is referred to in § 4-3-123.

Attorney General Opinions. Informal dis-
cussion among city councilmen, OAG 83-033
(1/24/83).

County hospital committee, OAG 83-039
(1/28/83).

Cited: Curve Elementary School Parent &
Teacher's Organization v. Lauderdale County
School Bd.. 608 S.W.2d 855 (Tenn. Ct. App.
1980).

DECISIONS

its attorney are held in private for purposes
other than discussing pending litigation, the
attorney may violate DR 7-102 (AX7) and (s ) of
the Code of Professional Responsibility. Smith
County Educ. Asa'n v. Anderson, 676 S.W.2d
328 (Tenn. 1984).

4. Attomey-Cllent Conferences.

Conferences between a public body and its
attorney are neither constitutionally nor statu-
torily exempted from the provisions of the Ten-
nessee Open Meetings Act (8 8-44-101 et seq.).
Van Kirk v. Board of Mayor & Aldermen, 668
5.W.2d 299 (Tenn. Ct. App. 1983).

Discussions between a public body and its
attorney concerning pending litigation aro not
subject to the Open Meetings Act. Smith
County Educ Ass'n v. Anderson, 676 S.W.2d
328 (Tenn. 1984).

The holding that discussions between a pub-
lic body and its attorney concerning pending
litigation are not subject to the Open Meetings
Act is a narrow exception, and applies only
when the public body is a named party in the
lawsuit. Smith County Educ Ass'n v. Ander-
son. 676 S.W.2d 328 (Tenn. 1984).
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263 PUBLIC MEETINGS

§-44-106

8-44-103. Notice of public meetings.

Attorney General Opinions. Adequacy of
public notice, OAG 83-119 <3/21/83).

8-44-104. Minutes recorded and open o public — Secret votes pro-
hibited. — (a) The minutes ofa meeting ofany such qovernmental body shall

inc
ual votes in event of roll call.

public ballot or public roll call.

be Fromptly and fully recorded, shall be open'to public inspection, and shall
ude but not be limited to a record of persons present, all motions, proposals
and resolutions offered, the results ofany votes taken, and a record of individ-

(b? All votes of any such[\?overnmental body shall be by public vote or
0 secret votes, or secret ballots, or secret roll

calls shall be allowed. As used in this chapter, “public vote” shall mean a vote

in which the "aye" faction vocally expresses its will in.unison and in which the
"nay” faction, subseque?téy, vocally expresses its will in unison. [Acts 1974

(Ay. S.), ch. 442, §

Crol/ia-Reference*. Confidentiality of pro-
ceedings under hazardous chemical right to
know law, § 50-3-2013.

Law Reviews. A Review of Contested Case
Provisions of the Tennessee Uniform Adminis-
trative Procedures Act (William P. Kratzke),
13 Mem. St. U.L Rev. 551 (1984).

A., § 8-4404; Acts 1980 (Ad). s, ch. 800, § 1]

The Pre-Hearing Stage of Contested Cases
under the Tennessee Uniform Administrative
Procedures Act (L Harold Levinson), 13 Mem.
St. U.L Rev. 465 (1984).

8-44-105. Action nullified — Exception,

Law Reviews. A Review of Contested Case
Provisions of the Tennessee Uniform Adminis-
trative Procedures Act (William P. Kratzke),
13 Mem. St. U.L Rev. 551 (1984).

Cited: Curve Elementary School Parent Ik

Teacher's Organization v. Lauderdale County
School Bd, 608 S.W.2d 855 (Tenn. Ct App.
1980); Smith County Educ. Aas’n v. Anderson,
676 S.W.2d 328 (Tenn. 1984).

3-44-106. Enforcement — Jurisdiction.

Attorney General Opinions. Applicability
to committees of general assembly, OAG
834)72 (2/23/83).

Cited: Smith County Educ. Ass'n v. Ander-
son, 676 S.W.2d 328 (Tenn. 1984).

NOTE3 TO DECISIONS

Analysis
1. Right to sue.
2. Standing.
I. Right to Sue.

Where lawsuit waa brought under the provi-
sions ofths Public Meetings Act and the relief
sought was as allowed by that statute, the
plaintiffs right to sue waa determined under
the provisions ofthat enactment, and the court
treated averment of complaint that lawsuit
was brought under the provisions of the De-
claratory Judgments Act as mere surplusage.

so that the definition of who may sue under
that statute had no bearing. Curve Elementary
School Parent St Teachers Organization v.
Lauderdale County School <|.608 S.W.2d 855
(Tenn. Ct App. 1980).

X Standing.

Based upon allegations of complaint aa con-
sidered on motion to diamisa for lack ofa claim
upon which relief can be granted, parent and
teacher association had standing to sue in its
own name under this section, although defen-
dant school board could during the process of
the hearing disprove essential allegations and
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prove lack of standing. Curve Elementary Lauderdale County School Bd., 608 S.W.2d 855 8-46-1
School Parent & Teacher's Organization v. (Tenn. CL App. 1980).

8-44-107 PUBLIC OFFICERS AND EMPLOYEES

Cros

_ performingarts  center managem
corporation. — Tnhe board of directors ofthe Tennessee perfor_mln(ﬁ arts cen- Tenn.
ter management corporation shall be subject to, and shall in all respects

comply with, all ofthe ﬁrovmons made applicable to governing bodies by this

chapter. [Acts 1981, cnh. 375, § 1] 8 462
Paht 2—Labor Negotiations Com>
affected

8-44-201. Labor negotiations between public employee union and to fund
state or local government

Law Review*. Regulation of Collective Bar- Administrative Procedures Act 'Contested
gaining in Public Employment in Tennessee: Case” Approach to Dealing with State and Lo-

The Education Professional Negotiations Act cal Governmental Action (John Beasley), 13 SECTION
(Patrick Hardin), 47 Tenn. L. Rev. 241. Mem. St U.L. Rev. 619 (1984).
Remedies other than the Tennessee Uniform 9-47-12
8-47-12
CHAPTER 46 671
Seed
ter is
Part :—General Provisions 63-5-10
Textl
. . . Tenn.J
8-46-101. Officers liable — Effect of judgment Juris,
Mandai
cere,
Cross-References. Non-specified civil offl- Power of governor to pardon does not extend 22 Tesni
cers may be proceeded agoinst by indictment to impeachment, Tenn. Const, art 3, §s. Attor
for misbehavior in office, Tenn. Const, art 5,
S 5.
8-46-102. Majority of house required.
I. Co
Crose-References. Houas of representa- 3. —,
tives to have solg power ofimpeachment Tenn. 17. Ac
Const, art 5, 9 1. 18. -
20a. Ac
; ; 21. Pr
8-46*103. Contents of impeachment — Right to counaeL 5 Nr
I. Coi
Crose-References. Impeachments to be
prosecuted by member* of house of representa- 3. —P
tives, Tenn. Conit, art 5, S 3. The |
act iato
T . State e
8-46*105. Jurisdiction of trial. Tenn.
17. A
Cross-References. Judgment penalty, and Ousu
relief in impeachment Tenn. Const, art 5, unless
§ 4. tion. St
307 iTt



42,28.070 PUBLIC OFFICERS AND AGENCIES

Reviser's Note: This section was also
amended by 1985 ¢ 44 § s without cogni-
zance of the repeal thereof.

42.28050. Repealed by Laws 1973, 1t Ex.Sess., ch. 84, § 1

42.28.090. Fees of notary—Collection of fees by public officers
Notaries public may make but not exceed the following charges for their
services:
Protest of a bill of exchange or promissory note, three dollars;
Attesting any instrument of writing with or without stamp, three dollars;
Taking acknowledgment, two persons, with stamp, three dollars;
Taking acknowledgment, each person over two, two dollars;
Certifying affidavit, with or without stamp, three dollars;

Registering protest of bill of exchange or promissory note for nonaccept-
ance or nonpayment, two dollars;

Being present at demand, tender, or deposit, and noting the same,
besides mileage at the rate of twenty-five cents per mile, two dollars;

Noting a bill of exchange or promissory note, for nonacceptance or
nonpayment, two dollars.

All public officers who are paid a salary in lieu of fees shall collect the
prescribed fees for the use of the state or county as the case may be.

Amended by Laws 1975, 1st Ex.Sess., ch. 85, § 4; Laws 1963, ch. 214, § 1, Laws
1985, ch. 44, § 9.

Repeal

This section was repealed, by Laws 1985, ch. 156, § 26, eff. Jan.
U 1§8(‘g without cognizance of its amendment by Laws 1985, ch.
) ]

Reviser's Note: This section was also
amended by 1985 ¢ 44 § 9 without cogni-
zance of the repeal thereof.

42°8.100 to 149%;.&8.130. Repealed by Laws 1985, ch. 156, § 26, eff. Jan. 1,

CHAPTER 42.30—- OPEN PUBLIC MEETINGS ACT

4&30.075. Schedule of regular meetings—Publication in state register—Notice of
change—"Regular" meetings defined.

42.30.200. Governing body of recognized student association at college or universi-
ty—Chapter applicability to.

Cross References Law Review Commentaries

Criminal justice training commission, Impact of open meeting laws. M-
rules and regulations to be adopted and  :hael C. McClintock. 15 Gonzaga L.Rev.
administered pursuant to this chapter, 65 (1980) '
see § 43.101.080. :

Operating agency contracts, required
findings in an open public meeting under
this chapter, see § 43.52.505.

282
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PUBLIC OFFICERS AND AGENCIES 42 .30.020

42.30.010. Legislative declaration

Note* of Declalona The purpose of the open public meet-

Chapter 42.32 (see, now, this chapter) 1Ngs act (this chapter) is to permit the
was applicable to action of review board ~ Public to observe all steps in the malting
provided for by § 35.13.171 in determin- of governmental decisions. Catheart v.
ing desirability of proposed annexation; ~ Andersen (1975) 85 Washed 102, 530
hence review board was required to give  P.2d 313.
public notice of its meetings and to pro-

- - : Alleged violation of the Open Public
vide open hearings concerning proposed :
annexation. Meek v. Thurston County Meetings Act (ch. 42J30) by the school

(1962) 60 Wash.2d 461, 374 P.2d 558. Poard and retention of an incompetent
An allegation that of;‘icers conducted superintendent was insufficient, without

closed, secret meetings in violation of ~More, to establish such misfeasance,
this chapter, the open meetings statute, ~Mmalfeasance, or a violation of the oath of
implicitly alleges knowingly wrongful ~ office as would justify filing of a recall
conduct Bocek v. Bayley (1973) 81  petition. Cole v. Webster (1984) 103
Wash.2d 831, 505 P.2d 814. Wash.2d 280, 692 P.2d 799.

42.30.020. Definitions
As used in this chapter unless the context indicates otherwise:
(1) "Public agency" means:

. () Any state poard, commission, committee, department, educational
mg??tutlo or otRer state ﬁgetrr]ﬁeyl |éﬂ IS create% by or pursuant to

statute, other than courts a egislature;

h). Any county, .city, school district, special purpose district, or other
er?icipaY corpo atlonyor po?ltlcal SUbJIVIJJIOH ofptHepstate 0% Washington;
¢) Any subagency of a public agency which is created by or pursuant to
sﬁegthte, ¥Jr ina%ce_, %r %tPer le %qat'\)e/i) act, inclufingsbu%l no lfimlfted to
planning commissions, library or park boards, commissions, and agencies;

Any policy group whose membership includes representatives of
wi)dﬂc% %wpned Xltﬁltleé) formeg bg/ or 8 rsBant to the laws of this state

en meeting together as or on b hglf_ p?rtlmep nts V\/[\o Bave contracted
Tor the output of generating plants being planned or built by an operating
agency.

(12[) "Governmg bo mTans the multimember poard, commission, com-
mittee, council, or ot fe\svﬁo ICy or rule-making boay of Ehpu Ihca encly,, or
%rc% committee thereof wnen the committee acts on tieha 0 tet overning

y, conaucts hearings, or takes testimony or public commen
sty B 3 GOV By DG D Dot e o ceih afﬁﬂﬁliﬁ
tstlm_%n ,%e_%erat‘l‘or?s, dl%ussggns, %onsu%raﬂon_s, revigws, gva?u tlons,
nd final actions. “Final action” means a collective BOSI'[IV or negative
éegs% or an. actual vote bg a ma[{/orltz of the members of a ov?rnm
00y whnen sitting as a body Or entity, upon a motion, proposal, resolution,
order, or ordinance.

(4) "Meeting” means meetings at which action is taken.

Amended by Laws 1982, 1st Ex.Sess., ch. 43, § 10, eff. April 20. 1982; Laws 1983.
ch. 155,5 1; Laws 1985, ch. 366, § 1.

Severability—Savings—Laws 1982 Notes of Dccisionn
1st ExJ3eu~ ch. 43: See Historical Mote The term "punusnt to,” sa used in
following § 43.523J74. statutes, does not require an express

authorization of an act or event so long
as an enabling provision in a statute
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PUBLIC OFFICERS AND AGENCIES

or event may come

at some time after enact-

ment of the statute. Catheart v. Ander-
sen (1975) 85 Washed 102, 530 P.2d 313.

The School of Law of the University
of Washington is a public agency estab-
lished pursuant to statutory authority.
Catheart v. Andersen (1975) 85 Wash.2d
102, 530 P.2d 313.

Meetings of the faculty of tho School
of Law of the University of Washington
are meetings of the governing body of a
public agency and are subject to the
provisions of the open public meetings
act (this chapter). Catheart v. Andersen
(1975) 85 Wosh.2d 102, 530 P.2d 313.

A public agency’s governing body, for
purposes of the open public meetings act
(this chapter), is that body which actual-
ly makes the policy and rules of the
agency notwithstanding an abstract,
rarely exercised, capability of a higher
agency to overrule such decisions.

42.30.030. Meetings declared open
Attorney General's Opinions

The Washington Open Public Meet-
ings Act (this chapter) is applicable to
meetings of services and activities fees
committees at state institutions of high-
er education. OpjVtty.Gen.1983, No. 1.

It is not clearly a violation of the Open
Public Meeting Act for the board of
regents of a state university to consider,
and by duly adopted motion, fix tne sala-
ry of its president in an executive ses-
sion. Op.Atty.Gen. 1985, No. 4.

Notes of Decisions

Meetings of the faculty of the School
of Law of the University of Washington
are meetings of the governing body of a
public agency and are subject to the
provisions of the open public meetings
act (this chapter). Catheart v. Andersen
(1975) 85 Wash.2d 102, 530 P.2d 313.

Any independent examination by state
transportation commission of domestic
shipbuilder's plans and specifications
constituted neither "action' nor "meet-

Catheart v. Andersen (1975) 85 Wash.24
102, 530 P.2d 313.

Any independent examination by state
transportation commission of domestfc
shipbuilder’s plans and specificsdor*
constituted neither "action” nor ""meet
ing” under Open Public Meetings Act,
and thus commission, which took its *‘ac-
tion" in awarding ferry construction con-
tract to domestic rather than foreign
shipbuilder in open public meeting fol-
lowing presentation by both firms, ex-
perts and the public, did not violate the
act Equitable Shipyards, Inc. v. State
By and Through Dept of Transp. (1980)
93 Wash.2d -185, 611 P.2d 396.

“Action" invoking requirements of
Open Public Meetings Act of 1971
means transaction of official business of
public agency by governing body, and
does not automatically occur when ma-
jority of members of governing body
gather together. Matter of Recall of
Estey (1985) 104 Wash.2d 597, 707 P.2d
1338.

and public

ing" under Open Public Meetings Act,
and thus commission, which took its “ac-
tion™ in awarding ferry construction con-
tract to domestic rather than foreign
shipbuilder in open public meeting fol-
lowing presentation by both firms, ex-
perts and the public, did not violate the
act Equitable Shipyards, Inc. v. State
By and Through Dept of Transp. (1980)
93 Wash.2d 465, 611 P.2d 396.

A "meeting” occurs only when "ac-
tion" takes place, and does not automati-
cally occur when majority of members of
governing body gathered together, for
purposes of Open Public Meetings Act
of 1971. Matter of Recall of Estev
(1985) 104 Wash.2d 597, 707 P.2d 1338.

The Open Public Meetings Act of 1971
is declared to be remedial legislation
whose provisions are to be liberally con-
strued (} 42.30.910) and, accordingly,
any exceptions to the act must be nar-
rowly confined Port Townsend Publish-
ing Co. v. Brown (1977) 18 Wash.App.
80. 567 P.2d 664.
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PUBLIC OFFICERS AND AGENCIES

PUBLIC OFFICERS AND AGENCIES 42.30.070

etc* to be

Ordinances, rules, resolutions, regulations,
adopted at public meetings—Notice

4230.060.

ay COMe  catheart v. Andersen (1975) ss Washed
>renact- 102, 530 P.2d 313.
* Ander- Any independent examination hy state
?.2d 313. transportation commission of domestic
nivereity ~shipbuilder's plana and specifications
; estap- constituted neither *action nor “'meet-
uthority.  INg” under Open Public Meetings Act,
Waah.od and thus commission, which took its "‘ac-
' tion" in awarding ferry construction con-
tract to domestic rather than foreign
e School  shipbuilder in open public meeting fol-
shington  lowing presentation by both firms, ex-
x>dy of a  perts and the public, did not violate the
t to the act. Equitable Shipyards, Inc. v. State
meetings By and Through Dept, of Transp. (1980)
Vndersen 93 Wash.od 465, 611 P.2d 396.
2d 313. “Action™ invoking requirements of
aodv. f Open Public Meetings Act of 1971
y, for . .~ .
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ing" under Open Public Meetings Act,
and thus commission, which took its “ac-
tion" in awarding ferry construction con-
tract to domestic rather than foreign
shipbuilder in open public meeting fol-
lowing presentation by both firms, ex-
perts and the public, did not violate the
act. Equitable Shipyards, Inc. v. State
By and Through Dept of Transp. (1980)
93 Wash.2d 465. 611 P.2d 396.

A "meeting” occurs only when '‘ac-
tion"" takes place, and does not automati-
cally occur when majority of members of
governing body gathered together, for
purposes of Open Public Meetings Act
of 1971. Matter of Recall of Estey
(1985) 104 Wash.2d 597, 707 P.2d 1338.

The Open Public Meetings Act of 1971
is declared to be remedial legislation
whose provisions are to be liberally con-
strued (} 42.30.910) and, accordingly,

Cross References

Notice of intent to adopt rules under
Administrative Procedure Act, see
§ 34.04.025.

Attorney General’s Opinions

It is not clearly a violation of the Open
Public Meeting Act for the board of
regents of a state university to consider,
and by duly adopted motion, fix the sala-
ry of its president in an executive ses-
sion. OpA.tty.Gen. 1985, No. 4.

Notes of Decisions

Municipal defendants did not violate
this section in connection with the termi-
nation of the plaintiffs temporary em-
ployment as a police officer. Jordan v.
City of Oakuville (1986) 106 Wash.2d 122,
720 P.2d 824.

A municipal corporation has no duty
to give advance notice to persons who
may be affected by the enactment of a
proposed ordinance except as such a
duty is imposed by an overriding provi-
sion of its charter, state statute or the
constitution. A charter provision requir-
ing "'due notice" does not, by itself, re-
quire notice in the procedural due pro-
cess sense. King County v. Olson (1972)
7 WashApp. 614, 501 P.2d 188.

Where s governing body taka an oth-
erwise proper action later invalidated for
procedural reasons only, that body may
retrace its steps and remedy the defense
by reenactment with ths proper formali-
ties. Henry v. Town of Oakville (1981)
30 Wash.App. 240, 633 P.2d 892.

Although bondholder, the farmers
home administration of the United
States department of agriculture, had to
be joined as a party defendant in declar-
atory judgment action challenging the

validity of ordinances authorizing the ia-
suance of municipal bonds and providing
for their payment, such action waa clear-
ly not a contract action against the fed-
eral government, as to which state juris-
diction would be barred under federal
statute, 28 U.S.CA. § 1491, giving the
United States court of claims jurisdiction
to hear contract actions against the
United States. Henry v. Town of Oak-
ville (1981) 30 WashApp. 240, 633 P.2d
892.

Under the Open Public Meetings Act,
the primary requirement for regularly
scheduled meetings is that they be open
to the public; notice of the agenda is
required only for special meetings. Dor-
sten v. Port of Skagit County (1982) 32
Wash.App. 785, 650 P-2d 220.

Where resolution increasing moorage
rates was passed at regularly scheduled
meeting of port district, port was not
required to provide notice of the agenda
of that meeting, and enactment of the
resolution increasing rata did not vio-
late the Open Public Meetings Act
(} 42.30.010 et seq.). DorsUn v. Port of
Skagit County (1982) 32 WashApp. 785,
650 P.2d 220.

The appearance of fairness doctrine
did not apply to port's decUtoni to raise
the moorage charges at its marina, since
port's decision was legislative rather
than judicial and a public haring was
not required. Dorsten v. Port of Skagit
County (1982) 32 WashApp. 785, 650
P.2d 220.

Under the Open Public Meetings Act,
the prinvuy requirement for regularly
scheduled matings is that they be open
to the public; notice of the agenda is
required only for special matings. Dor
jien v. Port of Skagit County (1982) 32
WashApp. 735, 650 P2d 220.

4230.070. Times and places For meetings— Emergencies— Exception

i by state

domestic
eifications
I>r “meet-

any exception! to the act must be nar-
rowly confined. Port Townsend Publish-
ing Co. v. Brown (1977) 18 WaahApp.
80, 567 P.2d 664.

The governing body of a public agency shaII rovide the time for holding
re?ular meetings by’ ordinance, resolution, bylaws, or by whatever other
rufe is required for the conduct of busrness that body. Unless other-
wise provided for In the act under which th e blic aﬁency was formed
meetings of the governing body need not be heId withifi the boundaries of
the territory over which t e u lic a enc exercrses jurisdiction. It at any

me any reéqular megtin a Is on a holiday, eqular meeting shall be
h gon%he(hext busrnes ? o

IT, by rea on o fire, rood earth uake or
other emergen n%/ here Isa nee fore edited action
ergency,

g overnin
to meet th the presiding officer of the governing bo ma¥
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PUBLIC OFFICERS AND AGENCIES

~a meeting site other than the regular meeting site and the
requirements of this chapter shall be suspended during such emer-
gency. It shall not be a violation of the requirements of this chapter for a
majority of the members of a governing body to travel together or gather
for purposes other than a regular_meeting or a special meeting as_these
terms are used in this chapter. Provided, That they take no action as
defined in this chapter.

Amended by Laws 1973, ch. s, } 1; Laws 1983, ch. 155, § 2.

42.30.075. Schedule of regular meetings—Publication in state register—

Notice of change—*“Regular” meetings defined

State agencies which hold regular meetings shall file with the code
reviser a schedule of the time and place of such meetings on or before
January of each year for publication in the Washington state register.
Notice of any change from such meeting schedule shall be published in the
state register for distribution at least twenty days prior to the rescheduled
meeting date.

For the purposes of this section “regular” meetings shall mean recurring
meetings held in accordance with a periodic schedule declared by statute or

rule.

Added by Laws 1977, Ex.Sess., ch. 240, § 12, eff. Jan. 1, 1978.

EffectiTe date—Laws 1977, 1st Ex.
Seou. ch. 240; See Historical Note fol-
lowing $ 34.08.010.

Severability—Laws 1977,
Seat.. eh. 240: See § 34.08.910.

Crocs References
Public meeting notices in state reg-
ister, see $ 34.08.020.

1st EX.

42.30.080. Special meetings
Attorney General's Opinions

Section 52.12.090. rather than this sec-
tion, governs the calling of a special
meeting of a board of fire protection
district commissioners;  accordingly,
auch a meeting may be called "by a
majority of the commissioners or by the
secretary and chairman of the board".
Op.Atty.Gen.1979, L.O. No. 16.

In view of the specific legislative di-
rective in $ 42.30.140, it is this section
and not § 52.12.090 which governs the
calling of a special meeting of the board
of fire protection district commissioners;
accordingly, such a meeting may be
called by the presiding officer of the
board or by a majority of the members
of the board without any necessity for
concurrence by the secretary to the
board. Op.Atty.Gen.1979, L.O. No. 18

Notes of Decisions

An unscheduled meeting of a school
ixiard for purposes of acting on a resolu-

Library References

Administrative Law and Procedure
*m353, 395, 453.

CJ.S. Public Administrative Bodies
and Procedure 88 84, 97, 130.

tion is a special meeting within the Open
Public Meetings Act of 1971 (ch. 42.30).
Mead School Dist. v. Mead Education
Asso. (1975) 85 Wash.2d 140, 530 P.2d
302.

The "emergency" contemplated by
this section, which permits convening a
special meeting without required notices
being given to deal with an emergency
situation, must be one involving or
threatening sudden, unexpected, and se-
vere physical damage and requiring im-
mediate action. Mead School Dist. v.
Mead Education Asso. (1975) 85 Wash.2d
140, 530 P.2d 302.

Section 34.04.025, which contains de-
tailed notice requirements regarding
meetings to adopt administrative rules,
is not rendered inapplicable by this sec-
tion, which is a pan of the Open Public
Meetings Act of 1971 providing nouce
requirements for special meetings.
Hartman v. State Game Com. (19751 35
Wash.2d 176, 532 P.2d 614.
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lg site other than the regular meeting site and the
of this chapter shall be suspended during such emer-
ma violation of the requirements of this chapter for a
bers of a governing body to travel together or gather
ban a regular meeting or a special meeting as these
his chapter Provided, That they take no action as
Sr.

Lch. 6. $ 1; Laws 1983, ch. 155, $ 2.

of regular meetings—Publication In state register—
of change—*“Regular" meetings defined

;ich hold regular meetings shsll file with the code
f the time and place of such meetings on or before
it for publication in the Washington state register.
-from such meeting schedule shall be published in the
aibution at least twenty days prior to the rescheduled

: this section "regular” meetings shall mean recurring
rdance with a periodic schedule declared by statute or

hcScaa., ch. 240, § 12, eff. Jan. 1, 1978.

* 1977, let Ex.
mrical Note fol-

Library Reference*
Administrative Law and Procedure i
*m353, 395, 453. \
CJ.S. Public Administrative Bodies i
and Procedure 84, 97, 130.

1977.
1.08.910,

lat Ex.

es in state reg*

neetings

inloaa
ler than this sec-

tion is a special meeting within the Open
2 Public Meetings Act of 1371 (ch. 42JJ0).
ng of a special Mead School Dist v. Mead Education
f fire protection  Asso. (1975) 85 Washed 140, 590 P.2d
i; accordingly, 302.

be called “by a “ "
iooere or by the The *“emergency” contemplated by
of the board”. this section, which permits convening a
No. 18. special meeting without required notieea
ic legislative di- being given to deal with an emergency
t is this section Situation, must be one involving or
ich governs the threatening sudden, unexpected, and se-
ing of the board ~ Vere physical damage aid requiring im-
: commissioners; ~ mediate action. Mead School Dist v.
.eedng may be Mead Education Asso. (1975) 85 Waak2d
140, 530 P~d 302.

i officer of the
of the members Section 34.04.028, which contains de-
tailed notice requirements regarding

ny necessity for
ecretary to the  eetings to adopt admmiatrative rules,

79, LO. No. 18 is not rendered inapplicable by this sec-
tion, which is a pert of the Open Public
Meeting! Act of 1971 providing notice
requirements for special meetings.
school ~ Hartman v. State Game Com. (1975) 85
resolu-  Wash.2d 176. 532 P.2d 614.
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Fire chief did not have standing to
raise issue whether fire protection dis-
trict violated Open Public Meetings Act
of 1971, $ 42.30.010 et seq., by filing to
give one of the district commissioners
notice of the special meeting at which
the fire chief was dismissed; only the
aggrieved commissioner could raise such
issue. Kirk v. Pierce County Fire Pro-
tection Dist. No. 21 (1981) 95 Wash.2d
769, 630 P.2d 930.

Fire protection district did not violate
Open Public Meetings Act of 1971,
§ 42.30.010 et seq., by not giving notice
to the print and broadcast media of the
special meeting at which fire chief waa
dismissed, where none of the media had
filed the request required under this sec-

42.30.110. Executive sessions

oK/g Nlﬁt%;hl gv rom
peua eetl
3 a) To consi

h) To conswer the selecti q

>m:

42.30.110

don for such notice. Kirk v. Pierce
County Fire Protection Diet No. 21
(1981) 95 Washed 769, 680 P-2d 930.

Recall charge that school meeting not
regularly scheduled violated Open Public
Meetings Act-of 1971 was legally insuf-
ficient, and therefore, could not consti-
tute grounds for recall, since written
notice for special meetings need be giv-
en only to each board member and to
local media with request on file, where
petition characterized meeting as “spe-
cial meeting” and there waa no allega-
tion that its local media had requested
notification of special meetings. Matter
of Recall of Eatey (1985) 104 Washed
597, 707 P.2d 1338.
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Amended by Laws 1973, ch. ss, § 2; Laws 1979, ch. 42, § 1, eff. June 7,1979; Laws’
1983, ch. 156, § 3; Laws 1985, ch. 366, § 2; Laws 1986, ch. 276, § s.

Severability—Laws 1986, ch. 276: See
5 53.31.901.

Croes References
Open Public Meetings Act, see ch.
42.30.

Law Review Commentaries

Impact of open meeting laws. Mi-
chael C. McClintock, 15 Gonzaga LRev.
65 (1980).

Attorney General’s Opinions

It is not clearly a violation of the Open
Public Meetings Act for the board of
regents of a state university to consider,
end by duly adopted motion, fix the sala-
ry of its president in sn executive ses-
sion. Op.Atty.Gen. 1985, No. 4.

Notes of Decisions

A public agency’s meeting to consider
the amount of compensation to be of-
fered for condemned property falls with-
in the provision of this section which
permits certain deliberation! relating to
acquisition of property to be held in ex-
ecutive session. Such exception to the
requirement of a public meeting is
grounded upon the attorney-clwnt rela-
tionship which may exist between a pub-

lie agency and its lawyers whenever tba
ordinary elements of an attomey-client’
relationship are present. Port of Seattle
v. Rio (1977) 16 Wash-App. 718, 559 P.2d
18. ;

A public body’s discussion regarding
the availability of funds and the advisa-
bility of retaining or hiring specific en*.
ployees, without mentioning them by.
name, is a matter "affecting” the ap-
pointment or employment of a publics
employee within the meaning of this see-',
tion, which excepts such discussions:
from the requirement of an open pubiSj
meeting. Port Townsend Publishing CoJ
v. Brown (1977) 18 Wssh-App. 80, 567;
P.2d 664. J

Court of appeals would not conzidon
city’s argument that nondisclosure of p£t
lice officers’ statement!" detailing com
plaints about police chief was consistent]
with  Open Public Meetings Act:
(8 42.30.010 et seq.) which permits pulrt
lie body to go into dosed, executive seeq
sion to consider personal matters and)
complaints about public officer or erif)
ployee, where argument was ncf
presented to trial court Columbian;
Pub. Co. v. City of Vancouver (1983) 3.
Wash-App. 25, 671 P.2d 280.

4230.120. VioIa%ons—PersonaI liability—Penalty—Attorney fees and;
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gation or potential litigation to which the agency, the
neraber acting in an official capacity is, or is likely to
i public knowledge regarding the discussion is likely
rae legal or financial consequence to the agency.

g in executive session, the presiding officer of a
publicly announce the purpose for excluding the
g place, and the time when the executive session will
:ecutive session may be extended to a stated later

PUBLIC OFFICERS AND AGENCIES

reasonable attorney fees, incurred in connection with such legal action.
Pursuant to RCW 4.84.185, any public agency who prevails in any action in
the courts for a violation of this chapter may be awarded reasonable
expenses and attorney fees upon final judgment and written findings by
the trial judge that the action waa frivolous and advanced without reason-
able cause.

Amended by Laws 1973, ch. ss, { 3; Laws 1985, ch. 69, § 1.

: of the presiding officer.

h.e6, 8§ 2; Laws 1979, ch. 42, § 1, eff. June 7, 1979; Laws
1985, ch. 366, § 2; Laws 1986, ch. 276, § s.

156, ch. 276: See

Act. see ch.

ies
ng laws. M-
onzaga L.Rev.

ions

on of the Open
the board of

ley to consider,
n, fix the sals-
executive ses-
No. 4.

on*
ng to consider
mon to be of-
.rty falls with-
section which
ns relating to
be held in ex-
:eption to the
meeting is
ey-client rela-

lic agency and its lawyers whenever the
ordinary elements of an attomey-client
relationship are present. Port of Seattle
v. Rio (1977) 16 Wash.App. 718, 559 P.2d
18.

A public body's discussion regarding
the availability of funds and the advisa-
bility of retaining or hiring specific em-
ployees, without mentioning them by
name, is a matter "affecting” the ap-
pointment or employment of a public
employee within the meaning of this sec-
tion. which excepts such discussions
from the requirement of an open public
meeting. Port Townsend Publishing Co.
v. Brown (1977) 18 Wash.App. 80, 567
P.2d 664.

Court of appeals would not consider
city’s argument that nondisclosure of po-
lice officers' statements detailing com-
plaints about police chief was consistent
with  Open Public Meetings Act
(8 42.30.010 et seq.) which permits pub-
lic body to go into closed, executive ses-
sion to consider personal matters and
complaints about public officer or em-
ployee, where argument was not
presented to trial court. Columbian
Pub. Co. v. City of Vancouver (1983) 36

Notes of Decisions

Fire chief did not have standing to
raise issue whether fire protection dis-
trict violated Open Public Meetings Act
of 1971, § 42.30.010 et seq., by failing to
give one of the district commissioners

42.30.130.

Notes of Decisions

Whether laches will apply to bar an
action for mandamus depends upon the
particular facts of each case including
any justification for delay and the effect
of the remedy requested. The fact that
the suit is brought in the public interest
is just one of the factors to be balanced
against the potential harm caused by
delay in bringing the suit (overruling
State ex rel. Mason v. Board of County
Comm’rs, 146 Wash. 449, insofar as it is
inconsistent). Lopp v. Peninsula School
Dist (1978) 90 Wash.2d 754, 585 P.2d
801.

The remedies of injunction and manda-
mus, which are authorized by this sec-

42.30.140.

notice of the special meeting at which
the fire chief waa dismissed; only the
aggrieved commissioner could raise such
issue. Kirk v. Pierce County Fire Pro-
tection Dist No. 21 (1981) 95 Wash.2d
769, 630 P.2d 930.

Violations— Mandamus or injunction

tion to prevent violations of the open
public meetings act, are both subject to
the doctrine of laches. Lopp v. Penin-
sula School Dist(1978) 90 Waah.2d 754.
585 P.2d 801.

Fire chief did not have standing to
raise issue whether fire protection dis-
trict violated Open Public Meetings Act
of 1971, § 42.30.010 et seq., by failing to
give one of the district commissioners
notice of the special meeting at which
the fire chief was dismissed; only the
aggrieved commissioner could raise such
issue. Kirk v. Pierce County Fire Pro-
tection Dist. No. 21 (1981) 95 Wash.2d
769, 630 P.2d 930.

Chapter controlling— Application

If any provision of this chapter conflicts with the provisions of any other

statute, the provisions of this chapter shall control:

chapter shall not apply to:

Provided, That this

() The proceedings concerned with the formal issuance of an order

etween a pub-  Wash.App. 25. 671 P.2d 280.

-Personal liability—Penalty—Attorney fees and

he governing body who attends a meeting of such
iction is taken in violation of any provision of this
n. with knowledge of the fact that the meeting is in
.e subject to personal liability in the form of a ciyil
jf one hundred dollars. The civil penalty shall D€
the superior court and an action to enforce this
: by any person. A violation of thia chapter does
ad assessment of the civil penalty by a judge shall
jility or legal disadvantage%aae 00 conviction of a

revails against a public agency in any action in the
this chapter shall be awarded ail costs, including

288

granting, suspending, revoking, or denying any license, permit, or certifi-
cate to engage In any buglness, OCCUBatIOI’I or professu;n or to any d_ISCIplI-
nary proceedings involving a member of such business, occupation or
protession, or to receive a Ilcense_ for a 3ports activity or to operate any
mechanical device or motor vehicle where a license or registration is
necessary, or

(2) That portion of a meeting of a quasi-judicial body which relates to a
guasi-judicial matter between named parties as distinguished from a matter
having general effect on the public or on a class or group; or

(3) Matters governed by Title 34 RCW, the administrative procedure act,
except as expressly provided in RCW 34.04.025; or

(4) That portion of a meeting during which the governing body is
planning or adopting the strategy or position to be taken by such govern-
ing body during the course of any collective bargaining, professional
negotiations, grievance or mediation proceedings, or reviewing the propos-
als made in such negotiations or proceedings while in progress.

Amended by Laws 1973, ch. ss, § 4.
289
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Attorney General’s Opinions

In view of the specific legislative di-
rective in this section, it is § 42.30.080
and not § 52.12.090 which governs the
calling of a special meeting of the board
of fire protection district commissioners;
accordingly, such a meeting may be
called by the presiding officer of the
board or by a majority of the members
of the board without any necessity for

Notes of Decisions

School directors determining whether
to renew a teacher's contract are per-
forming a quasi-judicial function and
therefore are exempt from the require-
ments of public access of ch. 42.30, the
open public meetings statute. Pierce v.
Lake Stevens School Dist (1974) 84
Wash.2d 772, 529 P.2d 810.

concurrence by the secretary to the
board. Op.Atty.Gen.1979, L.O. No. 18.

42.30.200. Governing; body of recognized student association at college
or university—Chapter applicability to

The multimember student board which is the g%overnin_g body of the
recognized student association at a given campus of a public institution of
higher education is hereby declared to be subject to the provisions of the
open public meetings act as contained in this chapter, as now or hereafter
amended. For the purposes of this section, “recognized student associa-
tion" shall mean any body at any of the state's colleﬁes and universities
which selects officers through a process approved by the student body and
which represents the interests of students. Any such body so selected
shall be recognized by and regilstered with the respective boards of trustees
and regents of the state's colleges and universities: Provided, That there
be no more than one such association representing undergraduate students,
no more than one such association representing graduate students, and no
more than one such association representing each group of professional
students so recognized and registered at any of the state's colleges or
universities.

Added by Laws 1980, ch. 49, § 1

12.30.920. Severability—971 Ist cxj. ¢ 250

to be liberally construed, and its excep-
tions are to be strictly construed. Mead
School Dist. v. Mead Education Asso.
(1975) 85 Wash.2d 140, 530 P.2d 302.

Notes of Decisions

The Open Public Meetings Act of 1971
is remedial legislation; its provisions are

CHAPTER 42.32- MEETINGS

accordance with this
§ 72.33.660.

Cross References chapter, see

Open Public Meetings Act, see ch.
42.30.

State residential schools, per capita
cost of care to be adopted as a rule in

CHAPTER 42.36- APPEARANCE OF FAIRNESS
DOCTRINE—- LIMITATIONS

Sec.

42.36.010.
42.36.020.
42.36.030.

Application of doctrine to local land use decisions.

Application of doctrine to members of local decision-making bodies.

Application of doctrine to legislative action of local executive or legisla-
tive officials.

Application of doctrine to public discussion by candidate for public office.

Application of doctrine to campaign contributions.
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42.36.040.
42.36.050.
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Sec.
42.36.060. Quasi-judicial
tions.
Quasi-judicial
proceedings.
Disqualificatioi
Application of
making boc>
Judicial restrv.
Right to fair
Severability—

42.36.070.

42.36.080.
42.36.090.

42.36.100.
4236.110.
4236.900.

42.36.010.
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parties in a hearing
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planning documents o
adoption of a zoning m
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Library References
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ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

P.O. Box Y. State Capitol
Juneau. Alaska 99811-3100

Mail Slop 3100
(907) 463-3991
March 23, 1987
MEMORANDUM
TO: Representative Fran Ulmer

FROM:  Ginny F
Legisl

Alaska State Open Meetings Act
Research Request 87.162

You requested information regarding enforcement and penalty provisions of
state open meeting laws and public meeting notification requirements. You
had a number of specific questions on open meeting laws. This memorandum
lists each question with the pertinent information immediately following.

1. Do some states penalize violators in addition to voiding the action
taken? Which states have penalties and are penalties mandatory or
discretionary? Who has standing to enforce the law? What are the
legal mechanisms for enforcement of these laws? Are court costs and
attorney fees available to the prevailing party?

Tables 1 and 2 provide information regarding action voidableness, penalties
for violations, citizen standing, and attorney fees. Action taken in ille—
gal meetings are voided or considered invalid or not binding in 43 (86 per—
cent) states and the District of Columbia. Also, in 43 states and the Dis—
trict of Columbia, citizens have standing to sue and enforce the law (Table
1). The states of lowa, Kansas, Missouri and Oregon explicitly place the
burden of proof on the alleged violators; Maryland explicitly places the
burden on the plaintiff. In 37 states, legal recourse to halt secrecy is
available through injunctions or writs of mandamus (Table 2).
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branches of government often depends on how the separation of powers doc—
trine 1is iInterpreted. Consequently, there are a variety of interpretations

concerning the relationship between open meeting laws and quasi-judicial

bodies.”

Open meeting laws are applicable to local legislative bodies in all 50
states (Table 2). Administrative bodies and actions are the most
consistently covered by open meeting laws throughout the states. In
addition, the Alaska Open Meeting Act explicitly applies to administrative
bodies (AS 44.62.310, Attachment C). This suggests that a local legisla—
tive body performing an administrative function would be covered by the
Alaska Open Meeting Act.

In contrast, applicability of a local legislative body acting in a quasi—
judicial manner is not quite as clear. The Alaska Open Meeting Act states

that 1t does not apply to "judicial or quasi-judicial bodies when holding a
meeting solely to make a decision In an adjudicatory proceeding.” This

Iindicates that these bodies are not given a blanket exemption from the law,

but Instead their deliberative process 1s not covered. It appears that
it is much less common for local legislative bodies to act in quasi-
judicial capacities 1n other states; there 1is very little case law directly
applicable to Alaska. Conversations with attorneys at the National Associa—
tion of Attorneys General indicate that appeals of executive branch deci—
sions such as zoning commissions and planning boards are generally elevated
to the judiciary rather than having the local legislative body act as an
intermediate quasi-judicial body. Because open meeting laws apply to local

legislative bodies,- the question is whether an exception should be made
when the local body 1s acting in a quasi-judicial manner.

The Alaska Open Meeting Act does not explicitly define a "public body" or

give any Indication that the act should apply differently to the different

branches of government. In general, a court does not fit the definition of

a "public body" as defined by other states®™ statutes, but quasi-judicial

bodies often do. Therefore, the coverage of quasl-judlclal bodies and

functions differ from state to state, because some states view their func—
tion as morel administrative than judicial.3 Case law in Arizona,

Florida, and Utah sets a precedent for not excluding quasi-judicial

bodies or functions. In Cannev v. Board of Public Instruction of Alachua
Countv. the Supreme Court of Florida ruled that while judicial proceedings

were clearly outside the reach of the Sunshine Law, a board exercising

quasi-judicial functions was not part of the judicial branch. The court
emphasized- the fact that the characterization by a school board of a
decision-making process as '"quasi-judldal™ did not make the body a judi—
cial body.

2The National Association of Attorneys General, 1979, "Open Meetings:
Types of Bodies Covered, North Carolina," June, p. 47.

31bid., p. 58.



4. Do municipal code of ethics address open meeting lawsand 1f so how
" : these codes and open meeting acts interrelate?

The uook Codes of Professional Responsibility (edited by Rena A. Gorlin,
Washington:  BNA, 1986) contains codes of ethics for federal officials,
including members of Congress. There is no mention of open meetings. Con—
versations with the Freedom of Information Center and other information
agencies indicate that open meeting laws are not covered iIn codes of ethics
because these laws are more of a legal than ethical consideration.

You also asked generally about open meeting case law. Attached (Attachment
D) is the most recent compilation and discussion of open meeting case
lav.®

In regardto public meeting notice requirements, Attachment E is amemo—
randumdone by this agency iIn November 1986 on this topic.

I hope this information is useful; please do not hesitate to contact this
agency if you have additional questions.

Attachments

61f you would like more recent or additional case law, Legal Services
can compile this Information using the West Law computer which costs $100
per hour of computer time.
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P.O. Box Y,

Jureau, Alaska 99811*3100
Mail Slop 3100
(937)4%3991

November 19, 1987

MEMORANDUM

TO: Representative Kay Brown

FROM  Karla Hart"WA,

Legislative Analyst

RE: Other States™ Constitutional Provisions for Open Meetings
Research Request 88.061

You requested this agency to gather language from other state constitutions
which provides for open meetings. You expressed a particular interest in
provisions for the closure of certain types of meetings, while providing
that, in general, meetings are to be open.

Following 1s a list of the open meeting provisions in the constitutions of
37 states; 1 was unable to locate provisions in those of the remaining 13
states.1 | have copied the statutory language verbatim, emphasizing in
bold the provisions for closed meetings. Of the 37 states, only six do not
make any such provisions for closed meetings under certain circumstances.

ALABAMA. Article 4, Section 57.

The doors of each house shall be opened except on such occasions
as, 1n the opinion of the house, may require secrecy, but no person
shall be admitted to the floor of either house while the same 1is in
session, except members of the legislature, the officers and
employes of the two houses, the governor and his secretary,
representatives of the press, and other persons to whom either
house, by unanimous vote, may extend the privileges of its floor.

ARKANSAS. Article 5, Section 13.
Sessions to be open.--The sessions of each house and of committees
of the whole shall be open, unless when the business 1is such as
ought to be kept secret.

“he states without constitutional provisions for open meetings are:
Alaska, Arizona, Kansas, Kentucky, Louisiana, Maine, Massachusetts, New
Jersey, North Carolina, Oklahoma, Rhode Island, Virginia and West Virginia.
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CALIFORNIA. Article 4, Section 7(c).
The proceedings of each house and the committees thereof shall be
public except as provided by statute or by concurrent resolution,
when such resolution 1s adopted by a two-thlrds vote of the members
of each house, provided, that 1f there is a conflict between such a
statute and concurrent resolution, the last adopted shallprevail.

COLORADO. Article 5, Section 14.
Open Sessions. The sessions of each house, and of the committees of
the whole, shall be open, unless when the business is such as ought
to be kept secret.

CONNECTICUT. Article 3, Section 16.
Debates to be public. The debates of each house shall be public,
except on suchoccasions as 1n the opinion of the house may require
secrecy.

DELAWARE. Article 2, Section 11.
Accessibility to each House and Committees of the Whole. The doors
of each House, and Committees of the Whole, shall be open unless
when the business 1s such as ought to be kept secret.

FLORIDA. Article 3, Section 4(b).
Sessions of each house shall be public; except sessions.of the
senate when considering appointment to or removal from public office
may be closed.

GEORGIA. Article 3, Section 4, Paragraph 11.
Open Meetings. The sessions of the General Assembly and all
standing committee meetings thereof shall be open to the public.
Either house may by rule provide for exceptions to this
requirement.

HAWAIL. Article 3, Section 12, Paragraph 4.
Every meeting of a committee in either house or of a committee
comprised of a member or members from both houses held for the
purpose of making decision on matters referred to the committee
shall be open to the public.

IDAHO. Article 3, Section 12.
Secret sessions prohibited.--The business of each house, and of the
committee of the whole shall be transacted openly and not iIn secret

session.

™A
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ILLINOIS. Article 4, Section 5(c).

Sessions of each house of the General Assembly and meetings of
committees, joint committees and [legislative commissions shall be
open to the public. Sessions and committee meetings ofa housemay
be closed to the public if two-thirds of the members elected to that
house determine that the public interest so requires; and meetings
of joint committees and legislative conroissions may be so closed if
two-thirds of the members elected to each house so determine.

INDIANA. Article 4, Section 13.
Doors to be open.--The doors of each House, and of Committees of the
Whole, shall be kept open, except iIn such cases, as, 1ln the opinion
of either House, may require secrecy.

IOWA. Article 3, Section 13.
Doors open. The doors of each house shall be open, except on such
occasions, as, 1n the opinion of the house, may require secrecy.

MARYLAND. Article 3, Section 21.
Doors to be kept open. The doors of each House, and of the
Committee of the Whole, shall be open, except when the business is
such as ought to be kept secret.

MICHIGAN. Article 4, Section 20.

Open meetings. The doors of each house shall be open unless the

public security otherwise requires.
Convention Comment: This 1s a revision...declaring that
meetings of the legislature shall be open unless public
"security” otherwise requires. The new word replaces "welfare”
and 1s more descriptive of a situation which might require
secrecy.

MINNESOTA. Article 4, Section 14.
Open sessions. Each house shall be open to the public during its
sessions except iIn cases which in Its opinion require secrecy.

MISSISSIPPI. Article 4, Section 58.

The doors of each house, when 1in session, or iIn committee of the
whole, shall be kept open, except in cases which may require
secrecy; and each house may punish, by fine and imprisonment, any
person not a member who shall be guilty of disrespect to the house
by any disorderly or contemptuous behavior in its presence, or who
shall iIn any way disturb its deliberations during the session; but
such imprisonment shall not extend beyond the final adjournment of
that session.

MISSOURI. Article 3, Section 20.
Regular sessions of assembly--quorum--compulsary attendance--public
sessions--limitation on power to adjourn. ...The sessions of each
house shall be held with open doors, except iIn cases which may
require secrecy but not Including the final vote on bills,
resolutions and confirmations...
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MONTANA. Article 5, Section 11, Paragraph 3.
The sessions of the legislature and of the committee of the whole,
aILI_committee meetings, and all hearings shall be open to the
public.

NEBRASKA,, Article 3, Section 11.

The Legislature shall keep a journal of Its proceedings and publish
them (except such parts as may require secrecy) and the yeas and
nays of the members on any question, shall at the desire of anyone
of them be entered on the journal. Al votes shall be viva voce.
The doors of the Legislature and of the Committees of the Whole,
shall be open, unless when the business shall be such as ought to
be kept secret.

NEVADA. Article 4, Section 15.
Open sessions: adjournment for more than 3 days. The doors of each
House shall be kept open during Its session, except the Senate
while sitting in executive session, and neither shall, without the
consent of the other, adjourn for more than three days nor to any
other place than that in which they may be holding their sessions.

NEW HAMPSHIRE. Part 2, Article 8.
Open Sessions of Legislature. The doors of the galleries, of each
house of the legislature, shall Dbekept open to all persons who
behave decently, except when the welfare of the state, in the
opinion of either branch, shall require secrecy.

NEW MEXICO. Article 4, Section 12.
Public sessions; journals.All sessions of each house shall be
public. Each house shall keep a journal...

NEIW YORK. Article 3, Section 10.
Journals; open sessions; adjournments. Each house of the
legislature shall keep a journal of Its proceedings, and publish the
same, except such parts as may require secrecy. The doors of each
house shall be kept open, except when the public welfare shall
require secrecy. Neither house shall, without the consent of the
other, adjourn for more than two days.

NORTH DAKOTA. Article 4, Section 14.
All sessions of the legislative assembly, including the committee of
the whole and meetings of legislative committees, must be open and
public.

OHIO. Article 2, Section 13.
When session to be public. The proceedings of both houses shall be
public, except in cases which, 1n the opinion of two-thlrds of
those present, require secrecy.



OREGON. Article 4, Section 14.
Deliberations to be open; rules to implement requirement. The
deliberations of each house, of committees of each house or joint
committees and of committees of the whole, shall be open.- Each
house shall adopt rules to implement the requirement of this section
and the houses jointly shall adopt rules to 1implement the

requirements of this section 1n any joint activity that the two
houses may undertake.

PENNSYLVANIA. Article 2, Section 13.

Open sessions. The sessions of each House and of committees of the
whole shall be open, unless when the business 1s such as ought to
be kept secret.

SOUTH CAROLINA. Article 3, Section 23.

Doors open. The doors of each house shall be open, except on such
occasions as In the opinion of the House may require secrecy.

SOUTH DAKOTA. Article 3, Section 15.
Open legislative sessions--Exception. The sessions of each house

and of the committee of the whole shall be open, unless when the
business is such as ought to be kept secret.

TENNESSEE. Article 2, Section 22.
Open sessions and meetings--Exception.--The doors of each House and
of committees of the whole shall be kept open, unless when the
business shall be such as ought to be kept secret.

TEXAS. Article 3, Section 16.

Open sessions. The sessions of each House shall be open, except

the Senate when 1n Executive session.
Interpretative Commentary: Executive sessions are those where
the Senate considers matters not discreet to reveal to the
public. At such tiroes there 1is also considered the
gubernatorial appointments which must be confirmed or rejected
by the Senate.

UTAH. Article 6, Section 15.
Sessions to be publ 1c--Adjournments. All sessions of the
Legislature, except those of the Senate while sitting iIn executive
session, shall be public; and neither house, without the consent of
the other, shall adjourn for more than three days, nor to any other
place than that in which 1t may be holding session.

VERMONT. Chapter 2, Section 8.
Doors of General Assembly to be open. The doors of the House in
which the General Assembly of this Commonwealth shall sit, shall be
open for the admission of all persons who behave decently, except
only when the welfare of the State may require them to be shut.
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WASHINGTON. Article 2, Section 11.

Journal, Publicity of Meetlngs--Adjournments. Each house shall keep
a journal of Its proceedings and publish the same, except such parts
as require secrecy. The doors of each house shall be kept open,
except when the public welfare shall require secrecy...

WISCONSIN. Article 4, Section 10.
Journals; open doors; adjournments. Each house shall keep a journal
of Its proceedings and publish the same, except such parts as

require secrecy. The doors of each house shall be kept open except
when the public welfare shall require secrecy...

WYOMING. Article 3, Section 14.

Sessions to be open. The sessions of each house and of the

committee of the whole shall be open unless the business 1s such as
requires secrecy.

I hope this compilation is helpful. IT you need additional Information,
please call.
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November 26, 1986
MEMORANDUM
T0: Representative John Sund
ATIN.  John Hartle

FROM  Ginny Fay
Legislative Analyst

RE: Provisions of State OLPen Meeting Laws
Research Request 87-045

You requested that we identify states with open meeting laws and discuss
the provisions of these Jaws.” All states have open meeting .or "sunshine"
laws, however, the provisions vary considerably among states. A 1984 study
of state sunshine laws identified 23 separate  provisions that can be
contained in these laws and found that states varied considerably in their
defipition of sunshine (as measured by the combinations” of these
provisions). Tennessee and Florida led the states; their laws contain 21
and 20 of these provisions, _respectively. In._ contrast, laws in
Pennsylvania, Wisconsin and Wommﬂ contained” only eight provisions each.
Table "1 (attached) presents the most common provisions of state open
g1re(§at|_2gonlgws and ‘indicates the number of states' laws that contain these
vistons.

Table 2 (attached) provides the citation of the open meeting .and freedom of
information, laws in each state; Table 3 specifically _identifies and
contrasts EI%ht major provisions of open meeting laws. = The majority of
states have had their open meeting law interpreted by the state's attorney
general,  Somewhat fewer than HRalf of the states” have had their laws
reviewed by the coyrts;. have laws that do not exempt informal meetings;
and/or _havé laws which ‘include specific criminal penalties for violations.
Approximately qne-third of the states' laws do not explicitly —exempt any
government Dodies and/or require that personnel matters be ‘discussed in
open meetm%_s. Relatively few state laws require open committee meetings
or that meetings be open even if there is no quorum,

Council of State Governments, The Book of the States. 1984-1985.
(Lexington, Kentucky), 1984, p. 49,
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Table 4 (attached) provides summary information regarding. public notice
requirements and |dent|f|?s states where actions are” void “if open meeting
law requirements are not followed.

The basic tenet of open meeting laws is that people should be informed
about  the, government t,?t represents them in order for a democracg to
function.  ~While specia growsmns may varg among states, almost évery
state's open meetings law has four basic ‘components:

definition of a meeting or record;
provisions for executive sessions;
notice requirements; and
provisions for enforcement.

Statutes on this subject are necessary because common law has not set
precedents for access to information. ~ In 1980. the U.S. Supreme Court
ruled that the First Amendment did provide a right to access to criminal
trials b}/ all citizens (Richmond Newspapers v. Virginia 100 S. Ct. 2814,
1980) but the courts have generally been unwilling “to read into the First
Amendment a r|[qh_t of access to information. Most states have opted  to
write laws decfaring that all meetings and records are open and then write
exceptions into the” laws.

The trend during the 1980s has continued toward more open government in
the states. In‘recent years, many states have made open meeting laws more
stringent and made penalties for violations harsher. As late as 1979,
most open meeting laws did not apply to legislatures.  In Kentucky.

cCouncil of State Governments, Backgrounder "Government in the
Sunshine," (Lexington, Kentucky), June 1986, p.I.

AAccording to _Don R. Pember [in, Mass Media Law. Second Edition (Dubuque.
lowa: C. Brown Co. Publishers), 1981, p.130] many qual experts
believe _that the most important _component of an access law 1is the
legislative intent, "A strong legislative declaration in favor of ooen
acCess .can be used to persuade a judge that if a section of the law, is
vague it should be inteérpreted to grant access, rather than to restrict
access, since that is what the I[egislature wants," wrote Willi a" :
Wright Il in the Mississippi_ Law Review. He points to the Wash O
intént section as a model: "The legislature finds and declares tna* t
;[)ubhc agencies of this state and “subdivisions thereof exist to |-:
he condict of public business. It is the intent of this chapter
the|r| actions be taken openly and that their deliberations be concu.:*-'
openly.

ANational Association of Attorney Generals, Open Meetings: Exceptions
State Laws (Raleigh, N.C..NAAG), March 1979, p.14.
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General AssembIY meetings other than those of the standing commitees are
closed. ~ Legislative subcommittee and conference meetings are closed in
Mississippi. Meetmrgs of the Wlsconsm eglsature may be closed when the
state's sunshine Taw conflicts, WI Igls,?twe rules.  In Alaska,
organizational m etmqs of the legis ature are %ose Acommlttee meetmq
In"the New Hampshire Tegislature may be closed by a vote of three-fifths o
the -members. ~ The North Carolina open meetings “law does not ap gg/ to the
Advisory Budget Commlsswn of the Legislative Services Commission.  The
Georgia” and Oklahoma sunshine laws do not apply to the legislature.

Many states allow caucus meetings, in the Ieg|slature to be closed.  Those
stafes are: Alaska, alornla elaware, Hawau |n0|s Indiana,

Kentucky Montana, Nevada, New Jersey, New eX|co New Oklahoma,
Org n Pennsylvania, Utah, Virginia, Washington, West V|rg|n|a and
Wyomi

Nearly all states' open meeting laws provide for remedial action if the law
is viglated. In 36 states, actions are voided if the open meetings law is
not followed (see. Table' 3)..  ~“Georgia legislation (1982) made it a
misdemeanor. for officials to willfully “obstruct release ‘of public _records
or information, and required 24-hour, notice of .any public heanng The laws
in 21 states include specific criminal penalties for the violation of open
meeting laws (see Table 2

Complications with the enforcement of —open meeting statutes have led
several states to form independent commissions to review complaints, In
New York, the Committee on Open Government was established to hand]e
citizen appeals on denial of open meeting and information requests,.  The
New York committee is composed of seven members three from government and
four from the public. At Teast two of the public members dre news media
representatives.  The committee has the author|ty to provide wrilterv and
oral _advice and mediate controversies. . Between 1974 and 1379, tne
committee issued 1,500 written advisory opinions.0

| hope this information is of use to you. If you have any questions, or
would like additional information, please call.

GF
Attachments

irlegeﬂom of Information Center, "Executive Sessl -I-nsons to Clo-e.

New York Department of State, “Freedom of Informat'on and Open Meet-rgs
Opening the Ooor,” January 198j, Pamphlet, p.l.



Qpg_n_Meetings Uw_s 1n the States; Major Provisions

Provision Number of States
Injunctive relief or other remedial action is 47
provided if law violated
Committee meetings must be open 46
Meetings of local entities must be open 46
Discussions, 1in addition to actual decision making, 42
must be held in open meeting
No exemptions to open-meeting provisions are allowed 40
unless specified iIn law
A policy statement says the open-meeting law should 37
be liberally construed
Where closed (executive) sessions are allowed, all " 37
final actions must be taken iIn open meetings
Quasi-judicial meetings must be open 34
When the law permits closed meetings, the parties 29
involved may request that they be open
There 1s no provision for discussing iInvestments, 25
donations or other financial matters 1iIn executive
session
Labor negotiations must be open 25

Source: Council of State Governments, The Book of the States, 1985-1986.
(Lexington, Kentucky), 1985, p. 49.



STATES

Alabama
Alaska
Arizona
Arkansas
California

Colorado
Connecticut
Del aware
Florida
Georgia

Hawall
ldaho
111inols
Indiana
lowa

Kansas
Kentucky
Louisiana
Maine
Maryland

Massachusetts
Michigan
I\I\//Iimn_eso,ta _
SSi ssippi
Mssourlpp

Montana
Nebraska
Nevada _
New Hampshire
New Jersey

New Mexico
New York
North Carolina
North Dakota
Ohio

Okl ahoma
Oregon _
Pennsylvania
Rhode “Island
South Carolina

TABLE 2

OPEN MEETING AND RECORDS STATUTES

OPEN MEETING LAW STATUTE CITATION

Code 13-14-2

Section 44.62.310-312
Section 38-431

Section 12-2801 to 2807
Section 11120 to 11131

Section 24-6-401-02
Section 1-15 to 1-2 K
Title 29, Section 10001-05
Section 286.0105 to 286.26
Section 50-14-1 to 50-14-4

Section 92-1 to 92-13
Section 67-2340 to 67-2347
Chapter 102, Section 41-46
Section 5-14-1.5-5 to 1.5-7
Section 28A.1 to 28A.9

Section 75-4317 to 75-4320a
Section 61.805 to 61.845
Section 42:4.1 to 42:4.12
Title 1, Sect. 401 to 410
Art. 76A, Sect. 1-6

C 30A, Sect. 11A-11A1/2
Section 4.1800(11) to (23)
Section 471.705

Section 25-41-1 to 25-41-7
Section 610.010 to 610.120

Section 2-3-201 *

Section 84-1409 to 1414
Section 241.010 to 241.040
Section 91-A:1 to 91-A:8
Section 10:4-6 to 10:4-21

Section 10-15-1 to 10-15-4
Section 95 to 106 **

Section 143-318.9 to .16
Section 44-04-19 to 44-04-21
Section 121.22 (p. 1982)

Title 25, Sect. 301 to 314
Section 192.610 to 192.690
Title 65, Sect. 261 to 269
Section 42-46-1 to 42-46-10
Section 30-4-10 to 30-4-110

Jr.

OPEN RECORDS LAW STATUTE CITATION

Section 36-12-40, 41

Section 09.25.110 to 09.25.125
Section 39-121,41-135

Section 12-2801 to 2807
Section 6250 to 6265

Section 24-72-201

Section 1-15 to 1-21K
Title 29, Sect. 10001-05
Section 119.01 to 119.12
Section 50-14-1 to 50-14-4

Section 92-1 to 92-13
Section 9-301 to 9-302

Ch. 116, Sect. 201 to 211
Section 5-14-3-1 to 5-14-3-9
Section 68A to 68A.9

Section 45-205 tc 45-213
Section 61.870 to 61.884
Section 44:1 to 44:37
Title 1, Sect. 401 to 410
Art. 76A, Sect. 7-15

C.66, Sect. 10-18

Subsection 4.1801(1) to (13a)
Sectionl3.01 to 13.87

Section 25-61-1 to 25-61-17
Section 610.010 to 610.120

Section2-6-103 *

Section 84-712 to 84-712-09
Section 239.005 to 239.330
Section 91-A:1 to 91-A:8
Section 47:1A-1 to 47:1A-4

Section 14-2-1 to 14-2-3
Section 84 to 90 **
Section 132-1 to 132-9
Section 44-04-18 ***
Section 149.43 to 149.43.1

Title 51, Sect. 24

Section 192-410

Title 65, Sect. 66.1 to 66.4
Section 38-2-1 to 38-2-12
Section 30-4-10 to 30-4-110



TABLE 2 N A
OPEN MEETING AND RECORDS STATUTES

STATES OPEN MEETING LAW STATUTE CITATION OPEN RECORDS LAW STATUTE CITATION
South Dakota Section 1-25-4 Section 1-27-1 to 1-27-19
Tennessee Code 8-44-101 to 8-44-106 Section 10-7-501 to 10-7-509
Texas Art. 6252-17 Art. 6252-17a

Utah Section 52-4-10 to 52-4-9 Section 63-2-66

Vermont Title 1, Sect. 311 to 315 Title 1, Sect. 315 to 320
Virginia Section 2.1-341 to 2.1-346.1 Section 2.1-341 to 2.1-346.1
Washington Section 42.30.010 to .920 Section 42.17.250 to .340
West Virginia Section 6-9A-1 Section 298-1-1 to 29B-1-6
Wisconsin Section 19.81 to 19.98 Section 19.31 to 19.39
Wyoming Section 16-4-401 to 16-4-407 Section 16 4-201 to 16-4-205

All citations are for general state codes unless otherwise noted.

* Also Article 2, Section 9 of the 1972 State Constitution.
** New York Public Officers Cod?.
*** Also Article XI, Section 6 of the State Constitution.

SOURCE:  Council of Stite Governments, Backgrounder "Government in the-
Sunshine,”™ _Lexington, Kentucky), June 1986.



STATES

V ®:
Alabama
Alaska
Arizona
Arkansas
California

“Colorado
Connecticut
Del aware
Florida
Georgia

Hawal 1
Idaho
111inois
Indiana
lowa

Kansas
Kentucky
Louisiana
Maine
Maryland

[Massachusetts
Michigan
Minnesota
Mississippi
Missouri

Montana
Nebraska
Nevada

New Hampshire
New Jersey

‘s |J&' °

OPEN

NO EXPLICIT COMMITTEE

EXEMPTIONS

MCETINGS

m(

TABLE 3

OPEN MEETING AND RECORDS STATUTES

SPECIFIC
CRIMINAL
PENALTIES

>

INCLUDES

INFORMAL ~ WITH OR WITHOUT

MEETINGS

X

OPEN MEETING
QUORUM

g*11

REQUIRED FOR
PERSONNEL

MATTERS

>

:on;$:

ATTORNEY
GENERAL
INTERPRETATION

> <

‘ V\/?H/\V?ll

REVIEWED
BY STATE
COURT

sV



STATES

New Mexico

New York

North Carolina
North Dakota
Ohio

Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina

South Dakota
Tennessee
Texas

Utah

Vermont

Virginia
Washington
West Virginia
Wisconsin
Wyoming

mm K - ;e

OPEN
NO EXPLICIT COMMITTEE
EXEMP

X

a--occurring at this time

SOURCE: Council of State Governments,

Mill
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TABLE 3
OPEN MEETING AND RECORDS STATUTES

SPECIFIC INCLUDES OPEN MEETING  REQUIRED FOR ATTORNEY REVIEWED
CRIMINAL INFORMAL ~ WITH OR WITHOUT = PERSONNEL GENERAL BY STATE
PENALTIES =~ MEETINGS QUORUM MATTERS  INTERPRETATION  COURT

Backgrounder "Government in the

Sunshine,”™ (Lexington, Kentucky), June 1986.



