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L E G I S L A T I V E  F I N A N C E - H O U S E / S E N A T E  FI N A N C E  COMM. FILES

HB 54.L c o n t . . HB 556 ; ^ y g j j f e  °  542



Department of Revenue Comments 

House Finance Committee 

April 19, 1990

The committee is considering CSHB 541 (Resources), which 

currently embodies a number of provisions suggested by the Department 

of Revenue. The legislation will improve the process for resolving 

disputes between tfe state and the oil industry over back taxes ana 

royalties.

Specifically, the provisions prohibiting extra confidentiality 

in settlements, requiring documentation of settlements, and the 

l'gislative oversight provision together provide for less secrecy and 

more accountability than under the law today. This is good public 

policy. We note that these provisions apply to tax and royalty 

disputes, but not to pipeline tariff disputes.

Additionally, the interest provisions improve the "back-taxes" 

resolution by removing a disincentive to pay -- or an incentive to drag 

out a dispute as long as possible. The current interest provision is 

outdated and needs revision; the rate should follow the market. The 

department would prefer that the interest rate be uniform for all 

taxpayers and all tax types.

The department does not support the notification provisions in 

sections 3 (AS 43.05.060(b)) and 4 (AS 43.05.070(c)). First, program

CSHB 541 (Resources)



responsibility should clearly reside 1n a single program. To require 

notification Is to Imply shared responsibility; shared responsibility 

means loss of accountability. Second, good managers will invoke the 

procedures outlined here in appropriate cases, whether or not the 

provisions are in statute; bad managers will avoid these guidelines —  

or give them pro forma compliance —  whether or not the provisions are 

in statute. Attached is a proposed amendment deleting this provision; 

for consistency, it is deleted from the royalty provision as well as 

the tax provisions.

Finally, although the department is comfortable with the 

internal review provisions in the bill, the department does not support 

the seven day restriction on the ability to approve an agreement. The 

provision may be too restrictive in some cases, and would not be long 

enough in others. Again, program responsibility must reside with the 

program manager. The attached amendment would delete this provision 

from the two tax provisions, and, for consistency, also from the 

royalty provision.



HB 541
A. LB&  A Report on Tax Matters

S e c . 1 : This section amends AS 24.20.271 by <■ tiding a new subsectionto require the Legislative Auditor to audit and report periodically on tannually to the Legislature on the resolution of disputed royalty and tax payments, and to report periodically on tax functions.
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C henoweth

A M E N D M E N T

TO: CSHB 541 (Resources)

P a g e  1, line 9:

D elet e "the D e p a r t m e n t  of Revenue"

Insert " tho se d e p a r t m e n t s "

Page 1, line 10:

D elete "that audit"

Insert "its a u d its"

Page 2, line 23:

D elet e " a n n u a l l y "

Insert "p e r i o d i c a l l y "

Page 2, lineH 25, a f t e r  "R e v e n u e " :

D e l e t e  " , i n c l u d i n g  the department's r e s o l u t i o n  of dispu ted taxes;

(B) p r e p a r e  a report s u m m a r i z i n g  the results of the 

audit that m a y  c o n t a i n  infor m a t i o n  m a d e  confid e n t i a l  by '.S 43.-

05.230 and a v e r s i o n  of the report e d i t e d  for the p u b l i c "

Page 3, line 1:

D elet e "(C)"

Insert "(B)"

O F F E R E D  IN THE H O U S E

- 1 - 4/13/90
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Page 3, lines 1 - 2 :

Delate "and the u n e d i t e d  r epor t p r e p a r e d  u n d e r  (B) of this p a r a g r a p h"

Page 3, line 3, after " s e s s i o n " :

Insert "j_

(11) a n n u a l l y

(A) c o n d u c t  an audit o f  the r e s o l u t i o n  of disputed 

royalties by the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  and disputed 

taxes by the D e p a r t m e n t  of Revenue;

(B) p r e p a r e  a report s u m m a r i z i n g  the results of the 

audits that may c o n t a i n  i n f o r m a t i o n  m a d e  c o n f i d e n t i a l  by AS A3.-

05.230 and a v e r s i o n  of the report e d i t e d  for the public; a n d "

(C) s u b m i t  the audit and the u n e d i t e d  r e p o r t  prepared 

under (B) of this p a r a g r a p h  to the l e g i s l a t u r e  not later than the 

first day of the r e g u l a r  legi sl a t i v e  s e s s i o n "

\

A/13/90



A M E N D M E N T

O F F E R E D  IN THE HOUSE

TO: CSHB 541 (Resources)

Pa g e  3, line 8, after "more":

Insert  "and that relates to a c a l e n d a r  year that is five or m o r e  years 

b e f o r e  the current year"

Page 3, line* 17, after "more":

I n ser t "and that relates to a c a l e n d a r  year that is five or m o r e  years 

b e f o r e  the c u r r e n t  year"

Page 4, line 19, after "more":

Insert "and that relates to a c a l e n d a r  year that is five or m o r e  years 

b e f o r e  the current  year"

Page 4, line 29, after "more":

Insert "and that relates to a c a l e n d a r  year that is five or m o r e  years 

b e f o r e  the current year"

Page 5, line 29, after "more":

Insert "and that relates to a calen d a r  year that is five or m o r e  years 

b e f o r e  the current year"
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THE LEGISLA TU R E
BUDGET AND AUDIT COMMITTEE

A p r i l  18, 1990

AUDIT DIVISION 
P.O. BOX W
JUNEAU. ALASKA 99811-3300

The Honorable Ronald L. L ars on 
Co-Chairman, House Finance Committee 

and
The Honorable Lyman F. Hoffman 
Co-Chairman, House Finance Committee

Dear Co-Chairmen Larson and Hoffman:

The D ivis i o n  of Legislative Audit Divis i o n  has reviewed 
CS for House Bill Mo. 541 (Resources) . The bill provides 
for this Division's involvement in the r e v i e w  of the 
Departme nt of Revenue's res olution of disputed taxes and 
also for performance audits o f  the De partment of Revenue tax 
functions. We support the involvement of the Audit Divisi on 
in this area, as does Senator Kerttula, Ch airman of the 
Legislative Budget and Audit Committee.

We have proposed amending language to Sect ion 1 of the bill 
to better define the requirements for audit review. The 
amended language is enclosed for your consideration. The 
proposed language requires p e r i o d i c perfo rmance audits of 
the tax functions of the D e p a r t m e n t  of Revenue as opposed 
to a n n u a l audits. The Depar tment has a v a riet y of tax 

and we woul d envision conducting a detailed review 
two specific programs. On a rotating

This will lessen

programs
annually of one or
basis, we w o uld cover all tax programs 
the impact on the Audit D i v ision and better fit the purpose 
of performance audits.

The proposed language also includes the reso lution of 
disputed royalties by the D e p a r t m e n t  of Natural Resources 
along w i t h  the resolution of disp uted taxes b y  the 
Department of Revenue.

Finally, we have also enclosed a fiscal note to accompany 
this amended language. The fiscal note  provides for two 
A u dit or positions, most likely p o s i t i o n e d  in A n c h o r a g e  to 
implement the n e w  responsibilities.

If we can provide any additional information, please contact 
me at 465-3830.

Sincerely, /  A

Randy y .  W elker 
Le g i s l a t i v e  Auditor 
D i v i s i o n  of Leg isl a t i v e  Audit

Enclosure



(10) p e r i o d i c a l l y

(A) c o n d u c t  a p e r f o r m a n c e  a u d i t  o f  t h e  t a x  
f u n c t i o n s  o f  t h e  D e p a r t m e n t  o f  R e v e n u e  a n d  s u b m i t  t h e  
a u d i t  t o  t h e  l e g i s l a t u r e  n o t  l a t e r  t h a n  t h e  f i r s t  d a y  
o f  t h e  r e g u l a r  l e g i s l a t i v e  s e s s i o n ;

(11) a n n u a l l y

(A) c o n d u c t  a n  a u d i t  o f  t h e  r e s o l u t i o n  of 
d i s p u t e d  r o y a l t i e s  b y  t h e  D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s  a n d  d i s p u t e d  t a x e s  b y  t h e  D e p a r t m e n t  o f  
R e v e n u e ;

(B) p r e p a r e  a r e p o r t  s u m m a r i z i n g  t h e  r e s u l t s  
o f  t h e  a u d i t s  t h a t  m a y  c o n t a i n  i n f o r m a t i o n  m a d e  
c o n f i d e n t i a l  b y  A S  4 3 . 0 5 . 2 3 0  a n d  a v e r s i o n  o f  t h e  
r e p o r t  e d i t e d  f o r  t h e  p u b l i c ;  a n d  "

(C) s u b m i t  t h e  a u d i t  a n d  t h e  u n e d i t e d  
r e p o r t  p r e p a r e d  u n d e r  (B) o f  t h i s  p a r a g r a p h  t o  t h e  
l e g i s l a t u r e  n o t  l a t e r  t h a n  t h e  f i r s t  d a y  o f  t h e  r e g u l a r  
l e g i s l a t i v e  s e s s i o n



Synopsis o f CS HB 541 (Res) Relating to O il and Gas Revenue Disputes
(W ith Amendm ents)

A. LB&  A Report on Tax Matters:
S e c . 1 :  This section amends AS 24.20.271 by adding a new subsection

to require the Legislative Auditor to audit and report annually to the Legislature on tax 
functions, including the resolution o f disputed taxes.

B. In terna l, Independent Review o f M a jo r O il & Gas Settlements:
S e c . 2 : To ensure that major settlements o f the State's royalty litigation under 

AS 38,05 are in the public interest, this section requires the Commissioner o f Natural 
Resources, before settling any royalty dispute involving a claim greater than $10 million for 
a calendar year five years or more prior to the current year, to obtain an independent, 
internal review o f the proposed settlement by an individual who was. not involved in 
negotiating the settlement

(The review will specify initial objectives and how they are met and will consider 
how the settlerment affects other outstanding disputes. Additionally, this section provides 
that: the Commisioner shall notify the Governor when negotiations have begun; there shall 
be a minimum o f 14 days between the time the Commissioner receives a final settlement 
offer and the date s/he approves the settlement; no settlement shall extend confidentiality 
otherwise provided by law; and full documentation shall be maintained for review.)

Secs, r i n d  4: To ensure that major settlements o f the State's tax 
litigation under 13.05.060 or AS 43.05.070 are in the public interest, these 
identical sections require the Commissioner o f Revenue, before settling any tax dispute 
involving amounts greater than $10 million for a tax year five years or more prior to the 
current year, to obtain an independent, internal review o f the proposed settlement by an 
individual who was not involved in negotiating the settlement.

(The review will specify initial objectives and how they are met and will consider 
how the settlerment affects other outstanding disputes. Additionally, this section provides 
that: the Commisioner shall notify the Governor when negotiations have begun; there shall 
be a minimum o f seven days between the time the Commissioner receives a final setdement 
offer and the date s/he approves the setdement: no setdement shall extend confidentiality 
otherwise provided by law; and full documentation shall be maintained for review.)

C. Interest Provisions on Outstanding O il & Gas Taxes:
Sec. 5: This section amends AS 43.05.225 to change the interest rates for 

outstanding oil and gas taxes (paid under AS 43.55. AS 43.56, AS 43.57, former AS 
43.21, or former AS 43.58) from 12% interest to a floating interest rate five percentage 
points above the annual rate charged by member banks for advances by the 12th Federal 
Reserve District and compounded quarterly.

Sec. 6: This amendment to AS 43.05.280 maintains State refunds o f 
overpayments on taxes other than oil and gas taxes at 12%.

Sec. 7: This section attends AS 43.05.280 to change the interest rates for State 
refunds o f overpayments on oil and gas taxes (paid under AS 43.55, AS 43.56, AS 
43.57, former AS 43.21. or former AS 43.58) from 12% simple interest to a floating 
interest rale three percentage points above the annual rate charged by member banks for 
advances by the 12th Federal Reserve District and compounded quarterly.
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State Legislature
HOUSE RESOURCES COMMITTEE S™  CB°« *

Juneau , A laska 99811  
( 9 0 7 )4 6 5 - 3 7 1 5

To: Rep. Lyman Hoffman, Co-Chair
House Finance Committee

Frgm: Rep. Cl iff Davidson, Co-C 
House Resources Committee

D.L'tSl April 9, 1990

Re: HB 541 (Dealing with Oil and Gas Revenue Disputes)

The House Resources Committee passed HB 541 out to the House Finance 
Committee. In my estimation, this bill is an important piece o f legislation that will cure 
many o f the problems in the system o f reviewing oil and gas revenue dispute settlements. 
Specifically, this bill does four things. CSHB 541 (Res):

—  requires the Commissioner o f Revenue (tax) or Natural Resources (royalty) to 
conduct an independent, internal review o f every major settlement (introduced by Speaker 
Cotten and endorsed by Comnussioner o f Revenue Malone);

=  requires Legislative Budget and Audit to review settlements and prepare an 
annual report to the Legislature on the status o f outstanding cases (submitted ty  Dept, of 
Revenue);

== sets out in statute that no settlement shall extend taxpayer confidentklity beyond 
the existing statutory provisions (submitted by Dept, o f Revenue and Rep. Menard);

== changes interest rates on outstanding oil and gas taxes from 12% simple to a 
floating interest rate keyed to the federal funds rate and compounded quarterly (modified 
from Rep. Gruenberg's HB 519; recommended and re-drafted by Dept, o f Revenue).

Attached are a synopsis and a copy o f the bill with suggestions for minor changes 
consistent with the intent o f the Resources Committee, along with materials on the major 
features o f the bill with suggestions for alternatives to some o f the key provisions.

With upwards o f $5 billion involved in outstanding oil and gas revenue disputes, 
this is an area worthy o f our efforts. At this late date, we need top-quality handling in your 
committee. I am hopeful, therefore, that you will take on the task o f seeing this bill 
quickly through to the floor.
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From the desk of Richard A. Fineberg 401 8\\h St. -  Apt. 206 
Juneau, Alaska 99801 tel 9°7 / 463-3568

Ik- R e p r e s e n t a t i v e  C l i f f  D a v i d s o n  

C o - C h a i r ,  H o u s e  R e s o u r c e s  C o m m i t t e e

naiei A p r i l  2, 1930

(rev. #2)

R e p r e s e n t a t i v e  C u r t  M e n a r d  
C o - C h a i r ,  H o u s e  R e s o u r c e s  C o m m i t t e e

Re: ■ C o m m e n t s  o n  HB 541 (Oil & Gas S e t t l e m e n t  Re v i e w )

Y o u  h a v e  n o w  h e a r d  t e s t i m o n y  f o r  t h r e e  d a y s  on m e a s u r e s  
d e a l i n g  w i t h  o i l  a n d  g a s  r e v e n u e  d i s p u t e s .  I b e l i e v e  t h e  
m o s t  i m p o r t a n t  o f  t h e s e  b i l l s  is HB 541 ( C o t t e n ) , w h i c h  
p r o v i d e s  s t r a i g h t - f o r w a r d  s t a t u t o r y  g u i d e l i n e s  for r e v i e w  of 
s e t t l e m e n t s  f o r  a t a x  o r  r o y a l t y  c l a i m  g r e a t e r  t h a n  $10 
m i l l i o n ,  o n  t h e  b o o k s  f o r  at l e a s t  o n e  y e a r  a n d  i n v o l v i n g  a 
y e a r  at l e a s t  f i v e  y e a r s  p r i o r  t o  t h e  c u r r e n t  year.

I n d u s t r y  r e p r e s e n t a t i v e s  h a v e  o p p o s e d  H B  541. M o r e  
s u r p r i s i n g l y ,  t h e  D e p a r t m e n t s  of L a w  a n d  N a t u r a l  R e s o u r c e s  
h a v e  a l s o  e x p r e s s e d  r e s e r v a t i o n s .  S i n c e  t h i s  b i l l  s i m p l y  
c o d i f i e s  r e v i e w  p r o c e d u r e s  t h e  C o m m i s s i o n e r  w o u l d  u s e  t o  p a s s  
j u d g e m e n t  o n  s e t t l e m e n t s  o f  t h i s  i m p o r t a n c e ,  .'Lack of 
d e p a r t m e n t a l  s u p p o r t  is s u r p r i s i n g .  W h i l e  s o m e  o f  t h e  
a r g u m e n t s  a g a i n s t  H B  541 h a v e  m e r i t  at f i r s t  g l a n c e ,  I 
b e l i e v e  t h e s e  a r g u m e n t s  a r e  a n s w e r a b l e .

As I u n d e r s t a n d  them, i n d u s t r y  a n d  d e p a r t m e n t  s t a f f s  
h a v e  r a i s e d  f i v e  m a j o r  p o i n t s  c o n c e r n i n g  H B  541. T h e s e  
a r g u m e n t s ,  a l o n g  w i t h  t h e  r e s p o n s e  t o  each, f o l l o w :

%

1. T h e  C o m m i s s i o n e r  c o u l d  c i r c u m v e n t  t h i s  s t a t u t e  

s i m p l y  b y  h i r i n g  s o m e o n e  t o  do w h a t  t h e  C o m m i s s i o n e r  w a nts.

R e s p o n s e :  T h e  r u b b e r - s t a m p  p r o b l e m  is u n a v o i d a b l e
a n d  is no r e a s o n  n o t  to e n a c t  t h i s  s t a t u t e .  T h e  fact 
is, at t h i s  t i m e  t h e r e  a r e  .no g u i d e l i n e s  in p l a c e  to 
g o v e r n  t h i s  m a j o r  p o l i c y  area. W i t h  c o d i f i e d  p r o c e d u r e s  
in p l a c e  s p e c i f y i n g  i n t e r n a l ,  i n d e p e n d e n t  r e v i e w ,  y o u  
a r e  c e r t a i n l y  l e s s  l i k e l y  to see a r u b b e r - s t a m p  
s e t t l e m e n t  t h a n  w i t h o u t  s u c h  p r o c e d u r e s .  (To c u r e  the 
r u b b e r - s t a m p  p r o b l e m  b y  s e t t i n g  u p  a n  i n d e p e n d e n t  r e v i e w  
p r o c e s s  o u t s i d e  t h e  d e p a r t m e n t  w a s  c o n s i d e r e d  a n d  
r e j ' c t e d  d u r i n g  t h e  d r a f t i n g  of H B  541 b e c a u s e  s u c h  a 
p r o p o s a l  w o u l d  a d d  a n e w  l a y e r  t o  an a l r e a d y  c o m p l i c a t e d  

p r o c e s s .)



F i n e b e r g  4 / 2 / 9 0  ( r e v .  #2 )  
Page 2

2_. The e x i s t e n c e  o f  a r e v i e w  p r o c e d u r e  w ou ld  u nd e rm in e
the negotiat-oxs'. status with its industry c o u n t e r p a r t s .

R a s p o n s e : I t  i s  n o t  c l e a r  why t h i s  i s
r e v i e w  w ou ld  u n d e rm in e  t h e  s e t t l e m e n t  p r o c e s s .  HB 541  
m e r e l y  s e t s  o u t  i n  s t a t u t e  a r e v i e w  s i m i l a r  t o  what a 
C om m i s s i o n e r  s h o u l d  do b e f o r e  t a k i n g  a m a j o r  p o l i c y  
s t e p .  I n d u s t r y  n e g o t i a t o r s  must be aw a re  t h a t  
s e t t l e m e n t s  i n v o l v i n g  h u n d r e d s  o f  m i l l i o n s  o f  d o l l a r s  
a r e  p u b l i c  p o l i c y  i s s u e s  t h a t  can  and  s h o u l d  be r e v i e w e d  
by  e l e c c e d  p u b l i c  o f f i c i a l s  b e f o r e  t h e y  a r e  p u t  i n t o  
p l a c e .

3 .  A s e t t l e m e n t  o f  t h i s  k i n d  o f  c a s e  i s  t o o  c om p le x  t o  
be r e v i e w e d  i n  14 d a y s .

R e s p o n s e :  (A) I n  f a c t ,  I  c o n d u c t e d  a r e v i e w
s i m i l a r  t o  t h e  one s e t  o u t  i n  HB 541  i n  t h e  1 9 8 8  ARCO 
income  t a x  s e t t l e m e n t .  Thac r e v i e w  r e q u i r e d  l e s s  t h a n  
14 d a y s .  (B) N o t h i n g  i n  t h e  p r o p o s e d  s t a t u t e  p r e v e n t s  
t h e  C om m i s s i o n e r  f r o m  b e g i n n i n g  t h e  i n d e p e n d e n t  r e v i e w  
e a r l i e r ;  t h e  14 day  h i a t u s  s p e c i f i e d  i n  HB 5 4 1  i s  s im p l y  
a c o o l i n g  o f f - p e r i o d ,  n o t  a r e v i e w  mechan ism .

4_* The C om m i s s i o n e r  o f  N a t u r a l  R e s o u r c e s  h a s  a l r e a d y
s p e c i f i e d  t h a t  she  w i l l  g e t  a " s e c o nd o p i n i o n "  f r o m  t h e  
IiJ:.iaa.^.iiig-.a.tlLa:ney s in t h e royalty .liti g a t io n ..

R e s p o n s e :  (A) Even i f  t h i s  we re  t r u e ,  what a b o u t
f u t u r e  c o m m i s s i o n e r s ?  S h o u l d n ' t  m a t t e r s  o f  t h i s  
m a g n i t u d e  h a v e  s t a t u t o r y  g u i d e l i n e s ?  (B) N o t h i n g  i n  t h e  
p r o p o s e d  r e v i e w  f r am ew o rk  p r e v e n t s  t h e  C om m i s s i o n e r  f r o m  
s e e k i n g  t h e  c o u n s e l  o f  t h e  l i t i g a t i n g  a t t o r n e y s ;  t h e  
r e v i e w  f r a m e w o r k  e s t a b l i s h e d  by  HB 541  s im p l y  g u a r a n t e e s  
t h e  l i t i g a t i n g  team  a s o u n d i n g  b o a r d  t o  p r e s e n t  i t s  
v i e w p o i n t .  T h i s  i s  n e c e s s a r y  b e c a u s e  p o l i c y  m ak e r s  have  
s om e t im e s  d i s c o u n t e d  t h e  o p i n i o n s  o f  l i t i g a t i n g  
a t t o r n e y s  i n  p r e v i o u s  s e t t l e m e n t s  b e c a u s e  t h e  a t t o r n e y s  
w e re  f e l t  t o  h a v e  a v e s t e d  i n t e r e s t  i n  c o n t i n u e d  
l i t i g a t i o n .

i L  T h i s  r e v i e w  w i l l  n o t  c o n t r i b u t e  t o  p u b l i c  r e v i e w  by
p u t t i n g  more  i n f o r m a t i o n  i n t o  t h e  p u b l i c  r e c o r d .

R e s p o n s e : T h i s  s t a t u t e  was d e s i g n e d  t o  im p r o v e
p o l i c y  e x e c u t i o n f n o t  d e v e l o pm en t  o r  r e v i e w .  Howeve r ,  
i t  i s  p o s s i b l e  t o  amend t h i s  l e g i s l a t i o n  by  r e q u i r i n g
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t h e  C om m i s s i o n e r  t o  make a summary o f  a m a j o r  s e t t l e m e n t  
p u b l i c .  ( S i n c e  s e t t l e m e n t s  c o v e r e d  b y  HB 5 4 1  i n v o l v e  
t a x  y e a r s  f i v e  y e a r s  p r i o r ,  such  a  p r o v i s i o n  s h o u l d  n o t  
j e o p a r d i z e  c u r r e n t  m a r k e t  i n f o r m a t i o n . )

The D e p a r tm e n t  o f  Revenue  has  p r o p o s e d  a d d i n g  s e c t i o n s  
p e r t a i n i n g  t o  i n t e r e s t  r a t e s  and l e g i s l a t i v e  o v e r s i g h t  
m e a s u re s  f o r  HB 5 4 1 .  W h i l e  l e g i s l a t i v e  o v e r s i g h t  can im p r o v e  
t h e  S t a t e ' s  p o l i c y  f o r m u l a t i o n  and  r e v i e w , t h e  e s s e n c e  o f  HB 
541  d e a l s  w i t h  p o l i c y  e x e c u t i o n . P o s t - s e t t l e m e n t  l e g i s l a t i v e  
r e v i e w  i s  no s u b s t i t u t e  f o r  s t a t u t o r y  g u i d e l i n e s  f o r  t h e  
e x e c u t i o n  o f  m a j o r  o i l  and  gas  r e v e n u e  d i s p u t e  s e t t l e m e n t s .

T h i s  a n a l y s i s  s u p p o r t s  t h e  c o n c l u s i o n  t h a t  t h e  n e ed  f o r  
c o d i f i e d ,  i n t e r n a l ,  i n d e p e n d e n t  r e v i e w  o f  m a j o r  o i l  and  g a s  
r e v e n u e  d i s p u t e s  o u tw e ig h s  t h e  a rg um en t s  a g a i n s t  HB 5 4 1 .  I n  
v i ew  o f  t h e  amoun ts  a t  i s s u e  i n  o u t s t a n d i n g  c a s e s  and  t h e  
d ocum en ted  q u e s t i o n s  c o n c e r n i n g  p a s t  s e t t l e m e n t s ,  I  b e l i e v e  
HB 541  s h o u l d  be  e n a c t e d  t h i s  y e a r .



From the desk of /  I  Richard A< Fineberg 401 8th St. -  Apt. 208 
I  Juneau, Alaska 99801 tel 907  /  4 6 3 - 3 5 6 8

To: Rep. Sam Cotten Date: April 3, 1990
Speaker o f the Hou

Re: Oil & Gas Revenue Disputes (Follow-up to Yesterday's Conversation)

In response to my concern about the failure to reference litigation guidelines (along 
with the implication that they were no longer in effect) in the four pages on the royalty case 
released to you and Senator Kelly last October 17, you noted your reliance on Wil Condon 
and his litigation team. Wilson does not determine royalty litigation policy; he carries it 
out The Working Group rightly regards him as a contract attorney — albeit a very sage and 
experienced one.

As you know, the Commissioner o f Natural Resources has created a special 
settlement team that is working actively to settle the State's royalty litigation. The 
Commissioner o f has informed House Resources that she has no intention o f establishing 
an independent review procedure for this important case. Instead, she writes:

initial review of settlement offers will be undertaken by the settlement team I 
have appointed.. . .  Any recommendations toward settlement for this group
will be reviewed by the litigation team and its consultants That team,
which has undertaken the most extensive analysis o f and aggressive 
posture toward royalty obligations. . .  would provide the most extensive 
"second opinion" on proposed settlements or settlement offers [emphasis 
added].H •
In my estimation, the Commissioner's blueprint is no substitute for the internal, 

independent review that HB 541 would mandate. Her plan has two basic problems:

First, settlements tend to develop a momentum o f their own, as we have seen in the 
past This happens because a settling team is liable to become enamored o f its own 
settlement, and also because a bureaucratic group that works at length on a project 
naturally wants to complete that project

What about the so-called "second opinion" by the litigating attorneys? I f  the 
litigating attorneys do not approve the settlement, their w;sdom is liable to be dismissed on



one o f two grounds: "Of course they want to litigate: They're lawyers." Or: "These 
lawyers just don't want to see their rice bowl broken." I've seen that happen at critical 
juTiCt’ .Tes in -bmh the major settlements with which I am familiar.

Note that the Commissioner's letter to the Resources Committee indicates that the 
State’s litigating attorneys exhibit a most aggressive posture toward royalty 
obligations. As you and I both know, Wilson is, by nature, rather cautious (it was 
Condon, for example, who pushed the 1982 TAPS settlement). I admire Wilson and 
respect for the work o f his team. But I can tell you that i f  he does not approve o f a 
settlement, his view is liable to be dismissed as one o f those litigating attorneys.
Moreover, if he is not apprised o f a settlement's particulars in time, his admirably cautious 
nature will prevent him from expressing strong opposition. This, in my estimation, is a 
very real danger.

This is not an outsider's opinion: in addition to serving on the Royalty Litigation 
Working Group from its inception through early 1989, I worked closely with Wilson and 
his team in Los Angeles and Anchorage on three separate projects in 1987 and 1988.

With hundreds o f millions o f dollars riding on royalty disputes w:th individual 
companies and $1.3 billion in outstanding claims (excluding punitive damages), the 
independent, internal review mandated by HB 541 seems like a wise precaution. The 
history o f previous settlements demonstrates the need for this measure.

v

cc: Rep. Mike Navarre



I 'v.v̂

W h a t  s h o u l d  t h e  S t a t e  c h o o s e  for 
I n t e r e s t  r a t e s  o n  t a x e s  due?

'Presently, delinquent taxes pay interest at a fixed rate of 127. 

simple interest. Generally, this is a great deal less than what a 

taxpayer would have paid if he borrowed the money at a bank.

I would recommend that the rate on delinquent taxes be tied to the 

market.

I believe that a floating rate 57. points above the federal reserve 

rate, as set out in AS 45.45.010(b) would work well for delinquent taxes.

A lower rate, say 37. points above the federal reserve rate, should 

apply to any refunds. This would give a taxpayer an incentive to get the 

issue resolved, but would not put the state at risk if a taxpayer 

overpaid.

A similar differential approach is used by the U.S. Treasury 

Department.

Hugh Malone 
Commissioner /
Department of Revenue

At.achment: (1) Compound interest chart
(2) Historic Federal Reserve discount rate



C O M P O U N D  I N T E R E S T  -  A N  I N C E N T I V E  T O  P A Y

,$.100,000 + interest from 1/1/80 to 1/1/90.
\Showing total amounts which would be due at one, 5, and 10 years. •

Federal Reserve (AS 45.45.010(b) 
compounded annually V

*/ These amounts were calculated using the following yearly rates for 
the federal reserve rate and adding 57. to each rate to reach the rate 
called for in AS 45.45.010(b). These rates are for illustration purpose 
only:

Federal Reserve Rate Average First year 0 11.8
weighted by days for period Next 4 years 0 10.4
•indicated. Last 5 years 0 6.5

See attachment for actual base federal reserve rates during this 
period.

1/1/81 1/1/85 1/1/90

127. simple 
127. compound 
207. simple 
207. compound 
Floating Rate 57. above

$112,000 $160,000 $220,000
112.000 176,234 310,584
120.000 200,000 300,000
120.000 248,832 619,174
116,800 207,140 356,980
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F e d e ra l RcSESVE B a t ik  o f  S a n  FaANOSCO 
101M AMGT Smar. S *  Fa/wcscs. Caupcrma 94105

"DISCOUNT RATE* ON ADVANCES TC HEH8£R BANKS UNDER SECTIONS 13 AND 13A OF THE 
FEDERAL RESERVE ACI_'-N E~ECT_AT THE FgDS8AU?ESE3VE BANK OF SAN FRANCISCO

March 12, 1990
The following 1s a 11st of rates of Interest on our advances to, and discounts 

for, raamber -sanies and other depository Institutions under Sections 13 and 13a 
of the Federal Resarve Act.' Each rata (also referred to as the "discount 

rata1*) was in effect until the next data indicated.

Rata Rate

Effag tive oate i% ter annual :tive 0a-a (T. ter snnumi
D a r f PavS

1975 January 19 3-1/2 1981 May 5 'V> / 14
November ^ 22 5-1/A November 2 IS' ,13

1977 September' 2 5-3/A Oaceaber 4 52' 12

October 26 5 1982 July 20 22* 11-1/2

1973 January 13 5-1/2 August 2 13 K 11
May 11 7 August 15 /?', 10-1/2
July 3 7-1/A August 27 /1 ' 10 

‘/ V  9-1/2August 21 7-3/A October 11
September 22 3 November 22 * 2 . 7  Sf

October 15 3-1/2 December 14 ^  /  8-1/2
November 2 9-1/2 1334 April 13

1979 July 20 10 November 21 2 1 1 .  v  3*1/2
August 20 10-1/2

11
December 24 3 y >  3 7

September 19 1983 May 21 ' ^ V  7-1/2
October 3 ^ 1 2 1986 March 7 Zt 3' - 

^ ' > 6 - 1 / 21980 February IS 4 4 / 1 3 . April ' 21
May 29 / o r  . 12 July 11 ?! V  6
June 13 **'/11 

yjp/10
August 21 f 1 7 5 - 1 / 2

July 23 1937 September 9 W 7  5
Septamber 26 1983 August 9 ^ f 7 ' 6 - l / 2
November 17 1989 February 2A
December S w  \2

*7 * '  '  / / «? /
31 O'' 4, / V - f D

7 ^  A

From March, 1980 through November, 1981, surcharges were applied 3t various 
times on advances to cartain desository institutions. The Federal Reserve 
Sa.,< expresses no opinion on the applicability of the basic discount rata or 
surcharge to any transaction governed by a Federal or state \isury or usury 
pre-emption statue. . ^

O '  T  /

•current rate 1
r& T e . f

\c/i'rrbe/' Csp (ZSC/X c<-l 6a& ■
f r a r . e f w h ' f e i i  a7  f n / s



Fairbanks Daily News-Miner, Fair

• . v  ’*•••* g-: . ■o>'- -Vf*:
Lenient laws 

give
. v,v'-.:

v.V T>*

v 7 f j'
I t ’ s a wonder the oil com­

panies complain so much about 
A laska taxes and roya lt ie s .  
They don’t pay much of them 
anyway. -

The Legislature is beginning
■ to wrestle again with the prob­
lem  o f how to make oil . com­
panies pay the billions of dollars 
they owe-us. The companies’

; dilatory tactics’ in administra­
tive hearings and in court have 

. choked the state’s revenue flow 
and put bur accounts years be-
■ hind schedule. .. . .'ijiRlatoons of lawyers are tied 
j ^ ' I n  e te rn aL l i t ig a t ion , but "that’s only today’s problem. The
'dbgjamsendsthewrongsignal to 
^  . . .

a l l  businesses, te l l ing  them 
Alaska is a place where they can 
stall the government forever,

questions 
According to a legislative re-; 

port last month, the state'and 
Alaska oil companies have more 
than $4.4 billion in taxes, royals 
ties and pipeline ta ri ff cases, not 
counting interest due. That only 
includes North Slope oil royal­
ties through 1986, and income 
taxes only through 1985.

T h is  c o n c e rn ^  . . . o t h e r  . businesses as well. Mining com­
panies are embroiled in similar 
disputes, and whatever “ solu­
tion" the Legislature devises 
will be read as a sign of Alaska’s 
business climate for the 1990s.

The first steps should prob­
ably be to change lenient state 
laws that allow the large com-, 
panics’ to-profit from delaying 
their fax payments so long. • ,

*  *  - ■ -  **- • . ■*' 4 A J

^aKfSraltf requires taxpayers to prepay their taxes, in order to I challenge state assessments, fob instance, but we do not. One' change might be to require pre­payment at some point during a lengthy major assessment appeaL .Late tax payments in Alaska bear only a 12 percent interest rate, and that’s simple interest, not compounded: At times of | high intei rates the com- i panies are ^  tially borrow­ing operating to mue from the state at lower than market rates r. when they delay payments to us I v j House Bill 519, one of five re-.. lated bills considered in House | Resources Committee hearings last week, would raise the. in­terest'rate to 20 percent.'! Another solution might be to put | disputed payments in escrow
joiaLUi C opcUU. . ^With-an escrow, account our • politicians wouldn't spend the,-) money and. later Jks faced ̂ yith repaying it if they lose in court. That’sihe situation that,impel- led former Gov.’Jay Hammond and. the 1981 Legislature, to. re­peal thb separate" accounting of J  "corporate,, income tax' .even J when it WoslMer found to be con- .'stitutioha^!^':.'

- HB 519 ^buld also require oil companies to pay up their.back taxes before, they can buy .new state'oil leases. That would be OK gs long as they .want our new oil leases badly enough, but Alaska oil leases haven’t" been too hot an item for the past fiveAnother, provision in HB 519 would.establish an office of administrative adjudication for tax disputes, headed by an admi­nistrative law judge. That could be a move in the right direction, building a judicial expertise in business matters. "U,.IU( r

large Hrj^ratkmsjifp; chartered in. Delaware for fwq reasons: "Delaware’s icoifporate’ and tax laws are favorable, and,", Delaware’s ĉhancery court' js." skilled and experienced, in. re  ­solving cases of corporate law that would overwhelm most" state judges who handle biisi- .ness cases between drunken drivers and divorces.We.mighUriot wantVto’ h  ̂another D elaw arebut wje,' .should "insist on. a. top.'qu&j judiciary and. bureaucracy, Delaware shows! efficient gi ernment can be a ’.;resource!’( ery bit'as valuable toour.e nqmy( gold or oil-
Free-lance journalist FredPratt has been covering Alaska business aodxi
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Richard A. Fineberg

P r a i s e  t h e  P i p e  a n d  

P a s s  t h e  M o n e y

(Editor's mile: The writer worked on oil 
and gas mailers fur the Governor's Office 
from 11187 through October 1960 and 
s cried on the Administration's Royally 
Litigation Working Group. Earlier this 
year, he prepared a report to the Legisla­
ture on oil and gas revenue disputes. The 
column is adapted from testimony before 
the House Resuurves Committee March 
21.1090.)

L i s t  October, the N nturol Resources 
Commissioner Lenn ie  Corsuch released 
four pages of information on the S ta le 's  
North Slope roya lly  oil litigation case. 
T li is  long-running court struggle centers 
around the Sta le 's effort to determine 
what A laska North Slope oil w as actually  
worth when it  was sold for every month 
that royu liica hove been paid since A u ­
gust 1977 , when the f irs t  N orth Slope oil 
royalty payments came in .

The documents listed for the firs t time 
the am ounts by which the S tate  cla im s IS  
North Slope producers have underpaid 
their royalties. The  total came to $902 
m illion, induding interest. O f thisnm ount, 
93  percent was divided among the three 
major Prudhoc B a y  producers —  A R C O , 
UP and Exxon . In  addition, thoStnte e sti­
mated that purchasers of the State ’s  roy­
a lty  o il, who agreed to ad just their pay­
ments when the case was settled , would 
bo liable for an additional $378  m illion  on 
the same basis.

Moreover, the S la te  is  seeking treble 
damages ogainst three producers — 
A R C O , Sohio (now wholly owned by B P ) 
nnd C hevron .The Sto le  alleges that those 
producers misrepresented the b asis  for 
the theirroyo ltypaym enlsth ro ugh  negli­
gence or fraud, thereby breaching con­
tractual nnd fiducinry (t ru st) responsi­
b ilities to the S ta le .

Fo r years , th is cate wus known as 
•Am erada H ess,’ socull fur the f irs t  o f the 
defendants. B u t Am erada H ess, which 
only owed about $300,000  —  an alm ost 
imperceptible fraction of the am ounts at 
issue —quick ly ., settled its  cla im . As a 
resu lt, the S la te 's  case is  now sim ply 
known as "royalty litigation."

W hatever the name, three other sm all 
producers have already agreed to abide by 
the outcome. T h a i s till leaves $898  m il­
lion a t issue —  p lus the $378  m illion from 
royalty purchaser! —  secluding the claim

for treble damages.
Th e  royalty litigation tria l is  scheduled 

to being sometime in  the sp ringof 1991 in 
Jun cu u  —  i f  It comes to tria l. The S tate  is 
also try ing  . j  settle the case out o f court,

In  m any w ays, settlem ent m akes a lot 
o f sense. T h is  case has cost over $30 m il­
lion to prepare, w ith  costs ris ing  as tria l 
approaches. A  supplemental appropria­
tion for unanticipated expense in prepar­
ing theense for tria l added $7.4 m illion to 
the case budge t for the current fiscal year. 
However, these costs pule beside the po­
tentia l gain to the slate  from successful 
re jH u tio n , c ithe r by tria l or by setllo- 
ir. .t .

How docs the State  go about settling 
such n mnm mothcnse?The Commissioner 
of N utu ra l Resources has created a spe­
cia l, three-person settlem ent team that is  
w orking active ly toward settlem ent, but 
past settlem ent of m ajor tax claim s —  
along w ith the 1985  settlem ent of the 
trans-A laska  Pipeline rate case —  have 
called the S la te ’s  settlem ent process into 
question.

T h is  is  a ra th e r ur.usunl area of ublic 
policy. I f  you get n traffic ticket, you pay 
the penalty or go to court. Ifyou  receive a 
tra ffic  ticket when you are d runk, the 
penalty is  also clear. And i f  you rack u p s  
specific number o f infractions, you lose 
yo u r license to d rive. B u t ifyou  are one of 
the smnll number of taxpaying corpora­
tions that hab itua lly  underpay their tax 
and royalty b ills  by m illions of dollars, 
ye a r o ile r year, and i f  you then stonewall 
the tax  auditors, the sanctions are not at

a ll clenr. Tho typ ica l outcomo is  a se ttle­
ment negotiated in  the absence o f clear 
statutory guidelines, and in  secrecy that 
erodes ih c  checks nnd balances that nor­
m ally  safeguard the public in terest.

In  view of the m agnitude or the royalty 
case and the troubled h isto ry o f other oil 
nnd gos settlem ents, it's su rp ris ing  that 
there are no procedures in  place to insure 
an independent rev iew  of an y  settlem ent 
that m ight be negotiated by the se ttle ­
ment team .

Nor ure any formnl rev iew  procedures 
contemplnted.

La st  month, the Cnm m issioncrof N utu­
ral Resources informed the Legisluturo 
that she has no intention of establishing 
an independentrcview  procedure for th is 
im portant case. In  response to a legisln- 
tiverequcst.tho C o m m issio iie rrcs j'"- ’ 
that:

“ . .  .in itia l rev iew  o f settlem ent olfers 
w ill be undertaken by the settlem ent team 
I  havo nppointed. . .  .A n y  recom menda­
tions townru settlem ent for th is  group 
(sic) w ill be reviewed by tho litigation 
team nnd its co n su lta n ts .. .  .That ’.earn, 
which hns undertaken the most extensivo 
nnolysisofnnd aggressive posture toward 
roya lty  ob ligations. , ,  would provide tho 
most extensive 'second opinion' on pro­
posed settlem ents or settlem ent ofTvrs."

In  other words, the Com m issioner in ­
tends to re ly  f irs t  on the settling  team to 
review  its own settlem ent nnd to re ly  
second on the li tignting atto rneys to blow 
the w h istls i f  the litigutors don't lik e  tho 
settlem ent. I  believe-this p lan  has two

basic problems:
F ir s t , 'settlements tend to develop a 

momentum of the ir own, a phenomenon 
those of us dose to the settlem ent process 
have seen in  the past. T h is  happens be­
cause the settling team is  liable to become 
enamored of its own settlem ent, and also 
because a bureaucratic group that works 
at length on a project natu ra lly  wants to 
see resu lts . W ith hundreds of m illions or 
dollars ridingon disputes w ith individual 
compnnioi, independent review  —  not 
review  by the settling team —  seems like  
a w ise precaution.

W hat about the so-called ‘ second opin­
ion" by the litigating  attorneys? T h is  
review  w ill protect the public interest 
only i f  tho recommendations nre heeded. 
Bu t i f  the litigating  attorneys do not 
approve tho « ttlem ent, their wisdom is  
liable to be dismissed on one o f two 
grounds: “O f course they w ant to litignta: 
'llie y ’ro law yers." o r "These law yers ju s t  
don’t w unt to see their rice bowl broken."

Th e  seeds for ignoring the second opin­
ion are  already planted: Note that the 
Commissioner’s reccntle tte r to the Leg is­
la tu re  indicated that the State ’s litigating  
attorneys exhib it a  "most aggressive pos­
ture" toward royalty obligations.

W ith  upw ardso f$3 billion outstanding 
in  taxes —  most o f i t  involving the N orth 
Slope (and, presum ably, the same, few 
m ajor producers) —  there is a s im ila r 
need far un in ternal review  procedure for 
tax settlem ents. In  September, 1988 , the 
Adm in istration ’s O il & G as Subcnbinot 
commissioned the creation o f independ­
ent review  procedures. A fte r th irteen 
m onths, d raft procedures from the Gover­
nor’s  Office fin a lly  found their way to the 
D oportm ento fltcvenu i, where thoy hnvo 
languished for tho last s ix  months,

A  proposal introduced enrlie r th is ses­
sion by the Speaker of the H oused  11)  5 -11) 
would create a statutory requirem ent for 
in te rna l, independent review  of m ajor oil 
and gus settlem ents in  both tho tnx and 
roya lty  arenas. 'Hie proposal hns cleared 
the House Resources Committee and is  
now in  tho F inance Committee. I t  re ­
m ains to be seen whether the House lead­
ership  can push th is  b ill through before 
the curtain fulls un the currentlogislative 
session.

Tho legislative clock w ill stop ticking, 
but Botllomcnt negotiations w ill continue
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CSHB 541(Res) No.l. 
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CONTINUATION o f FISCAL NOTE ANALYSIS For Bill/Resolution No. ffl _________
This bill amends AS 39.05.035 to require that if the commissioner of natural 

resources enters into negotiations to compromise or settle a dispute between the department 

and a person as to a royalty or net profit payment involving a claim that totals, with 

applicable penalty and interest, $10,000,000 or more, the commissioner shall advise the 

commissioner of revenue and the attorney general that negotiations have commenced, not later 

than days after the commencement of negotiations.

This bill also amends AS A3.05.070 to require that if the Department of

Revenue enters into negotiations to compromise or settle a tax dispute between the department

and a taxpayer involving a claim that totals, with applicable penalty and interest,

$10,000,000 or more, the commissioner of revenue shall adviso the commissioner of natural

resources and the attorney general that negotiations have commenced, not later than 1A days 

after the negotiations commenced.

In effect, the bill institutionalizes the notification process j o  be followed 

whenever the Departments of Natural Resources or Revenue seek to settle major royalty or 

tax claims. Inasmuch as notification is a normal part of business, there should not be a 

fiscal impact for the Department of Law.
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Analysis

This b i l l  w o u l d  establish  a r e v i e w  and or a 14 day cooling 
off p e r i o d  for agreements and settlements of ta x and royalty  
dispute s in excess of $10 m i l l i o n  e n t e r e d  into b y  the D e p a r t m e n t  
of R e v e n u e  or the Department of Resources.

The aim of this bill is to p r o v i d e  additional a s s u ran ce that 
the State receives the m a x i m u m  e x p e c t e d  value from oil and gas 
tax and r o y alty revenue.

\
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O f f e r e d :  5 / 8 / 9 0
R e f e r r e d :  R u le s 6 - 1 8 0 6 C

O r i g i n a l  s p o n s o r ( s ) :  REP. COTTEN, N a v a r r e ,  D a v id s o n ,  G ru enbe rg ,  B o y e r ,
Sha rp

IN  THE HOUSE BY THE FINANCE COMMITTL'F
SENATE TS FOR CS FOR HOUSE B L .L  NO. 5 41  (F in a n c e )

IN  THE LEGISLATURE OF THE-STATE OF ALASKA 
SIXTEENTH LEGISLATURE - SECOND SESSION 

A B ILL
F o r  an Act e n t i t l e d :  "An Act r e l a t i n g  t o  c e r t a i n  ag reem en ts ,  com p rom ise s ,

and s e t t l e m e n t s  e n t e r e d  i n t o  by th e  D epa r tm en ts  o f  
N a t u r a l  R e sou rc e s  and Revenue ; t o  l e g i s l a t i v e  a u d i t  
o f  th o s e  d ep a r tm en ts  and th e  r e l e a s e  o f  a r e p o r t  o f  
th e  a u d i t s ,  t h a t  may in c lu d e  o r  r e f e r  t o  c o n f i d e n t i a l  
i n f o rm a t i o n ,  t o  th e  l e g i s l a t u r e  and p u b l i c ;  and t o  
c o l l e c t i o n  and payments o f  r o y a l t i e s  f r om  s t a t e  
r e s o u r c e s ,  th e  i n t e r e s t  r a t e  on u npa id  t a x e s  and 
r o y a l t i e s  f rom  s t a t e  r e s o u r c e s ,  and th e  i n t e r e s t  r a t e  
on o v e rp a id  t a x e s . "

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*  S e c t i o n  1 .  AS 2 4 . 2 0 . 2 7 1  i s  amended to  r e a d :

Sec . 2 4 . 2 0 . 2 7 1 .  POWERS AND DUTIES. The l e g i s l a t i v e  a u d i t  d i v i ­
s i o n  s h a l l

( 1 )  conduct a p e r fo rm an c e  p o s t - a u d i t  o f  b o a rd s  and com­
m is s io n s  d e s ig n a te d  i n  AS 4 4 . 6 6 . 0 1 0  and o f  th o se  p rog ram s and a c t i v ­
i t i e s  o f  a g en c ie s  s u b j e c t  t o  t e rm in a t i o n  as d e te rm in ed  i n  th e  manner 
s e t  ou t i n  AS 4 4 . 6 6 . 0 2 0  and 4 4 . 6 6 . 0 3 0 ,  and subm it th e  a u d i t ,  t o g e t h e r  
w i th  a w r i t t e n  r e p o r t ,  n o t  l a t e r  th an  the  f i r s t  day o f  th e  r e g u l a r
s e s s i o n  o f  th e  l e g i s l a t u r e  conven ing  i n  each v-.-.ar s e t  o u t  w i th  r e f e r ­
ence t o  b o a rd s ,  comm iss ions^  o r  agency prog rams whose a c t i v i t i e s  a r e .  
s u b je c t  t o  t e rm in a t i o n  as p r e s c r i b e d  i n  AS 4 4 . 4 6 ;

( 2 )  a u d i t  a t  l e a s t  once e v e ry  t h r e e  y e a r s  th e  books and 
accoun ts  o f  a l l  c u s t o d ia n s  o f  p u b l i c  fund s  and a l l  d i s b u r s i n g  o f f i c e r s
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( 3 )  a t  th e  d i r e c t i o n  o f  th e  L e g i s l a t i v e  Budget and A ud i t  
Comm ittee , conduce p e r fo rm an c e  p o s t - a u d i t s  on any agency o f  s t a t e  
g o ve rnm en t ;

( 4 )  c o o p e ra t e  w i th  s t a t e  a g en c ie s  by o f f e r i n g  a d v ic e  and 
a s s i s t a n c e  as r e q u e s te d  i n  e s t a b l i s h i n g  o r  im p ro v in g  th e  a c c o u n t in g  
systems used by s t a t e  a g e n c ie s ;

( 5 )  r e q u i r e  th e  a s s i s t a n c e  and c o o p e r a t i o n  o f  a l l  s t a t e  
o f f i c i a l s  and o t h e r  s t a t e  em p loyees i n  th e  i n s p e c t i o n ,  e x am in a t io n^  
and a u d i t  o f  s t a t e  agency books and a c c o u n t s ;

( 6 )  have ac ce s s  a t  a l l  t im e s  t o  th e  b o o k s ,  a c c o u n t s ,  r e -
p o r t s ^  o r  o t h e r  r e c o r d s ,  w h e th e r  c o n f i d e n t i a l  o r  n o t ,  o f  e v e r y  s t a t e  
agency ;

( 7 )  a s c e r t a i n ,  as n e c e s s a r y  f o r  a u d i t  v e r i f i c a t i o n ,  th e
amount o f  agency funds on d e p o s i t  i n  any bank as shown on th e  books o f  
th e  bank ; a [NO] bank may n o t  be h e ld  l i a b l e  f o r  making i n f o rm a t i o n  
r e q u i r e d  unde r t h i s  p a ra g ra p h  a v a i l a b l e  t o  th e  l e g i s l a t i v e  a u d i t  
d i v i s i o n ;

( 8 )  com p le te  s t u d i e s  and p r e p a r e  r e p o r t s ,  memoranda^ o r  
o t h e r  m a t e r i a l s  as d i r e c t e d  by th e  L e g i s l a t i v e  Budget and A ud i t  Com­
m i t t e e  ;

( 9 )  have d i r e c t  a c c e s s  t:o any i n f o rm a t i o n  r e l a t e d  t o  th e
management o f  th e  U n i v e r s i t y  o f  A la s k a  and have the  same r i g h t  o f  
a cces s  as e x i s t s  w i th  r e s p e c t  t o  e v e r y  o t h e r  s t a t e  agency^

( 1 0 )  p e r i o d i c a l l y
(A ) conduct a p e r fo rm an c e  a u d i t  o f  th e  t a x  f u n c t i o n s  

o f  the  Department o f  R evenue ; and
(B )  subm it th e  a u d i t  t o  th e  l e g i s l a t u r e  n o t  l a t e r  th an

the f i r s t  day o f  th e  n e x t  r e g u l a r  l e g i s l a t i v e  s e s s i o n ;

of the state;
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1 ( 1 1 )  a n n u a l ly
2 (A ) conduc t an a u d i t  o f  th e  r e s o l u t i o n  o f  d i s p u te d
3 r o y a l t i e s  by th e  D epa rtm en t o f  N a t u r a l  R e sou rc e s  and th e  r e s o l u ­
4 t i o n  o f  d i s p u te d  t a x e s  by th e  Depa rtm ent o f  Revenue unde r AS 4 3 . -
5 0 5 .0 6 0  and 4 3 . 0 5 . 0 7 0 :  and
6 (B )  p r e p a r e  a r e p o r t  summariz ing  th e  r e s u l t s  o f  th e
7 a u d i t  and subm it th e  a u d i t  and th e  r e p o r t  t o  th e  l e g i s l a t u r e  n o t
8 l a t e r  th an  th e  f i r s t  day o f  the  n e x t  r e g u l a r  l e g i s l a t i v e  s e s s i o n ;
9 th e  l e g i s l a t i v e  a u d i t o r  may d i s c l o s e  i n f o rm a t i o n  made c o n f i d e n ­

10 t i a l  by AS 4 3 . 0 5 . 2 3 0  t o  a comm ittee  o f  the l e g i s l a t u r e  m ee t ing  i n
11 e x e c u t i v e  s e s s i o n  i f  th e  comm ittee has adop ted  p r o c e d u re s  t o
12 p r o t e c t  the c o n f i d e n t i a l i t y  o f  th e  i n f o rm a t i o n .
13 *  Sec . 2 .  AS 3 8 . 0 5 . 0 3 5  i s  amended by add ing  new s u b s e c t i o n s  t o  r e a d :
14 ( g )  I f  th e  depa r tm en t e n t e r s  i n t o  n e g o t i a t i o n s  t o  compromise o r
15 s e t t l e  a d i s p u t e  between th e  d epa r tm en t and a p e r s o n  as t o  a r o y a l t y
16 o r  n e t  p r o f i t  payment i n v o l v i n g  a c la im  t h a t  t o t a l s ,  w i th  a p n l i c a b le
17 i n t e r e s t ,  $ 1 0 , 0 0 0 , 0 0 0  o r  m o re , th e  com m iss io n e r  s h a l l ,  n o t  l a t e r  th an
18 14 days a f t e r  commencement o f  n e g o t i a t i o n s ,  a d v i s e  th e  g o v e rn o r  t h a t
19 n e g o t i a t i o n s  have commenced, and s h a l l  p r o v i d e  n o t i c e  t o  the g o v e rn o r
20 a t  l e a s t  once d u r in g  each sub sequen t 3 0 -d a y  p e r i o d  t h a t  th e  nego -
21 t i a t i o n s  c o n t in u e .
22 ( h )  I f  th e  depa r tm en t p r o p o s e s  t o  comprom ise o r  s e t t l e  a d i s p u t e
23 between th e  depa r tm en t and a p e r s o n  as t o  a r o y a l t y  o r  n e t  p r o f i t
24 payment i n v o l v i n g  a c la im  t h a t  t o t a l s ,  v<ith a p p l i c a b l e  i n t e r e s t ,
25 8 1 0 , 0 0 0 , 0 0 0  o r  more , th e  c om m is s io n e r  may n o t  e n t e r  i n t o  an ag reement
26 to  compromise o r  s e t t l e  th e  d i s p u t e  w i th o u t  f i r s t  r e v iew in g  the  p r o -
27 posed  compromise o r  s e t t l e m e n t  w i t h  th e  g o v e r n o r .
28 ( i )  The com m iss ione r  may n o t  e n t e r  i n t o  a s e t t l e m e n t  o r  compro-
29 m ise o f  a d i s p u te  be tween th e  d epa r tm en t and a p e rs o n  as to  a r o y a l t y
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1 o r  n e t  p r o f i t  payment i t  th e  s e t t l e m e n t  o r  compromise p ro v id e '!  t h a t
2 i n f o rm a t i o n  r e l e v a n t  t o  th e  s e t t l e m e n t  o r  comprom ise , o r  th e  te rm s o f
3 th e  s e t t l e m e n t  o r  comprom ise , a r e  c o n f i d e n t i a l  beyond the c o n f id e n -
4 t i a l i t y  o t h e rw is e  p r o v id e d  f o r  by law .
5 ( j )  The com m iss ione r s h a l l  m a in t a in  f o r  re v iew  f u l l  documenta-
6 t i o n  o f  a s e t t l e m e n t  o r  compromise o f  a d i s p u t e  between the  depar tm en t
7 and a p e r s o n  as t o  a r o y a l t y  o r  n e t  p r o f i t  payment.
8 *  S ec . 3 .  AS 3 8 . 0 5 . 1 4 5  i s  amended by add ing  a new s u b s e c t i o n  t o  re a d :
9 ( c )  Payment o f  th e  r o y a l t y  t o  th e  s t a t e  unde r the  p r o v i s i o n s  o f

10 AS 3 8 . 0 5 . 1 4 5  - 3 8 . 0 5 . 1 8 1  becomes due on the  d a te  and i n  th e  manner
11 s p e c i f i e d  i n  th e  le a s e  o r  i n  a r e g u l a t i o n  adop ted  by the  com m iss ione r ,
12 and , i f  n o t  p a id  when i t  becomes due , b e a r s  i n t e r e s t  a t  th e  r a t e
13 s p e c i f i e d  i n  th e  r o y a l t y  ag reement o r  as o t h e rw is e  p r o v id e d  by law .
14 *  Sec . 4 .  AS 4 3 . 0 5 . 0 6 0  i s  amended by add ing  new s u b s e c t i o n s  t o  re a d :
15 ( b )  I f  th e  depa r tm en t e n t e r s  i n t o  n e g o t i a t i o n s  t o  r e s o l v e  a t a x
16 d i s p u t e  between th e  depa r tm en t and a t a x p a y e r  i n v o l v i n g  a c la im  t h a t
17 t o t a l s ,  w i th  a p p l i c a b le  p e n a l t y  and i n t e r e s t ,  $ 1 0 , 0 0 0 , 0 0 0  o r  more , th e
18 com m iss io n e r  s h a l l ,  n o t  l a t e r  th an  14 days a f t e r  commencement o f
19 n e g o t i a t i o n s ,  a d v i s e  the  g o v e rn o r  t h a t  n e g o t i a t i o n s  have commenced,
20 and s h a l l  p r o v id e  n o t i c e  t o  th e  g o v e rn o r  a t  l e a s t  once d u r in g  each
21 subsequen t 3 0 -d a y  p e r i o d  t h a t  th e  n e g o t i a t i o n s  c o n t in u e .
22 ( c )  I f  th e  depa r tm en t p ro p o s e s  t o  e n t e r  i n t o  an ag reement unde r
23 ( a )  o f  t h i s  s e c t i o n  t o  r e s o l v e  a t a x  d i s p u t e  between the  depa r tm en t
24 and a t a x p a y e r  i n v o l v i n g  a c la im  t h a t  t o t a l s ,  w i th  a p p l i c a b le  p e n a l t y
25 and i n t e r e s t ,  $ 1 0 , 0 0 0 , 0 0 0  o r  m o re , th e  com m iss io ne r  may no t e n t e r  i n t o
26 th e  ag reement w i th o u t  f i r s t  r e v iew in g  th e  p rop o sed  agreement w i th  th e
27 g o v e rn o r .
28 ( d )  I n  making an ag reement un de r  ( a )  o f  t h i s  s e c t i o n ,  n e i t h e r
29 the  d epa r tm en t n o r  th e  a t t o r n e y  g e n e r a l  may ag re e  t h a t  i n f o rm a t i o n
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1 r e l e v a n t  t o  th e  ag reem ent , o r  th e  te rm s o f  th e  ag reem en t , a r e  c o n f i -
2 d e n t i a l  beyond th e  c o n f i d e n t i a l i t y  o t h e rw is e  p r o v id e d  f o r  by law . The
3 depa r tm en t must m a in t a in  f o r  re v iew  f u l l  d o cum en ta t ion  o f  th e  a g re e -
4 m en t .
5 *  Sec . 5 .  AS 4 3 . 0 5 . 0 7 0  i s  amended by add ing  new s u b s e c t i o n s  t o  r e a d :
6 ( c )  I f  th e  depar tm en t e n t e r s  i n t o  n e g o t i a t i o n s  t o  compromise o r
7 s e t t l e  a t a x  d i s p u te  between th e  d epa r tm en t and a t a x p a y e r  i n v o l v i n g  a
8 c la im  t h a t  t o t a l s ,  w i th  a p p l i c a b le  p e n a l t y  and i n t e r e s t ,  $ 1 0 , 0 0 0 , 0 0 0
9 o r  m o re , th e  com m iss ione r s h a l l ,  n o t  l a t e r  th a n  14 days a f t e r  com-

10 mencement o f  n e g o t i a t i o n s ,  a d v i s e  th e  g o v e rn o r  t h a t  n e g o t i a t i o n s  have
11 commenced, and s h a l l  p r o v id e  n o t i c e  t o  the  g o v e rn o r  a t  l e a s t  once
12 d u r in g  each subsequen t 3 0 -d a y  p e r i o d  t h a t  th e  n e g o t i a t i o n s  c o n t in u e .
13 ( d )  I f  th e  departm en t p r o p o s e s  t o  compromise o r  s e t t l e  a t a x
14 d i s p u t e  between the depa rtm en t and a t a x p a y e r  i n v o l v i n g  a c la im  t h a t
15 t o t a l s ,  w i th  a p p l i c a b le  p e n a l t y  and i n t e r e s t ,  $ 1 0 , 0 0 0 , 0 0 0  o r  m ore , th e
16 com m iss ion e r  may no t  e n t e r  i n t o  th e  ag reement w i th o u t  f i r s t  re v iew in g
17 th e  p ro p o sed  compromise o r  s e t t l e m e n t  ag reement w i th  th e  g o v e rn o r .
18 ( e )  I n  comprom is ing a t a x  o r  p e n a l t y  u nde r t h i s  s e c t i o n ,  n e i t h e r
19 the  depa r tm en t n o r  the a t t o r n e y  g e n e r a l  may a g re e  t h a t  i n f o rm a t i o n
20 r e l e v a n t  t o  th e  comprom ise , o r  th e  te rm s o f  th e  comprom ise , a r e  c o n f i -
21 d e n t i a l  beyond the  c o n f i d e n t i a l i t y  o t h e rw is e  p r o v id e d  f o r  by law . The
22 depa r tm en t must m a in t a in  f o r  re v iew  f u l l  d o cum en ta t ion  o f  th e  compro-
23 m is s .
24 *  Sec . 6 .  AS 4 3 . 0 5 . 2 2 5  i s  amended t o  r e a d :
25 Sec . 4 3 . 0 5 . 2 2 5 .  INTEREST ON TAXES. U n le s s  o th e rw is e  p r o v id e d ,
26 when a t a x  l e v i e d  i n  t h i s  t i t l e  i s  n o t  p a id  on o r  b e f o r e  th e  d a te
27 p r e s c r i b e d  f o r  i t s  payment, [BECOMES DELINQUENT] i t  b e a rs  i n t e r e s t  a t
28 the  r a t e  o f  12 p e rc e n t  a y e a r .
29 *  Sec . 7 ,  AS 4 3 . 0 5 . 2 8 0 ( a )  i s  amended t o  r e a d :

HB0541e -5- SCS CSHB 541(Fin)



( a )  S im p le i n t e r e s t  [INTEREST] s h a l l  be a l l o w e d  and p a id  on any 
ove rpayment o f  a t a x  unde r t h i s  t i t l e  a t  th e  r a t e  p r e s c r i b e d  i n  
AS 4 3 . 0 5 . 2 2 5 .
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IT E l i  L l i O H U I T M

LEGISLATIVE AFFAIRS AGENCY

POUCH Y STATE CAPITOL 

JUNEAU. ALASKA 998I I  
907  ^65 3800

M  E M O R A N D U M M a y  8, 1990

SUBJECT: SCS CSHB 541 (Finance) "C" version

TO: Senator Drue P earce

FROM: Jack Chenoweth
Legislative

The subject of the legislation is a d m i n istr ation of certain 
of the state's revenue laws.

_ j
The m e a s u r e  n o w  before the Senate Finance Committee for c o n­
sideration addresses the following:

The key provisions of this bill are bill section 2 , a p p l i­
cable to disputed royalties, and bill sections 4 and 5 , a p p l i­
cable to disputed taxes. The se are parallel provisions. In 
summary, if the royalty or tax dispute involves $10 m i l lion 
or more, p e nalty and interest included, and negotiations to 
resolve, compromise, or settle the dispute are undertaken, 
the respo n s i b l e  commissioner (Natural Resources for r o y a l­
ties, Revenue as to taxes)

(1) must advise the governor w i t h i n  14 days that n e g o­
tiations have commenced, and keep the governor advised 
at 30 day intervals;

(2) must present to and r e v i e w  w i t h  the governor the 
propos ed resolution, compromise, or settlement before 
affixing Ignature;

(3) m a y  ? .t enter into a res 'lution, compromise, or 
settlement agreement if that agreement extends c o n­
fidentiality as to i n f ormation in or the terms of the 
agreement beyond what is autho r i z e d  by law;

(4) must mai ntain the p e r t inen t records of the r e s o l u­
tion, compromise, or settlement agreement available for 
review.



Senator Drue Pearce
Page 2 
May 8, 1990

Bill i '~:>n 1 amends the duties of the legislative auditor

(!) tc require that official to p e r i o d i c a l l y  conduct 
performance audits of the tax functions of the D e p a r t­
ment  of Revenue, and to report those audits during the 
n e x t  legislative session [page 2, lines 25 - 28]; and

(2) to require completion of annual audits of royalty 
and tax disputes and repo rting them to legislative c o m­
mittees in executive session w i t h  appropriate s a f e­
guards to protect c o n f i dentiality  [page 3, lines 1 - 
12].

Bill section 3 , applicable to interest due on delinquent 
royalty, spells out that a r o y a l t y  payment "becomes due on 
the date and in the m anner specified in the lease or [appli­
cable] regulation" [page 4, lines 10 - 11] a n d  that, if not 
p a i d  w h e n  due, draws interest as p r o v i d e d  i n  the royalt}' 
agreement or otherwise as p r o v i d e d  by law [page 4, line 11 - 
131.

Bill section 6 , applicable to interest due on delinquent 
taxes, makes  a technical drafting change.

Bill section 7 , applicable to interest payable b y  the state 
on ove rpaid taxes, clarifies that the interest payable  is 
simple interest.

JC :mi 
w k m i 6/094
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M E M O R A N D U M M a y  8, 1990

SUBJECT:

TO:

FROM:

SCS CSHB 541 (Finance) "C" v e r s i o n  

Senator Drue Pearce

Jack Chenoweth 
Legislative Coun,

The subject of the legislation is a d m i n i s t r a t i o n  of certain 
of the state's revenue l a w s .

The m e asure  n o w  before the Senate F i nance Committee for c o n­
sideration addresses the following:

The key provisions of this bill are b i l l  section 2 , a p p l i­
cable to disputed royalties, and b i l l  sections 4 and 5 , a p p l i­
cable to disputed taxes. T h 2 se are p a r a l l e l  provisions. In 
summary, if the royalty or tax dispute involves $10 million 
or more, p e nalty  and interest included, and negotiations Lo 
resolve, compromise, or settle the dis pute are undertaken, 
the r e spon sible commissioner (Natural R esources for r o y a l­
ties, Reven ue as to taxes)

(1) must advise the g overnor w i t h i n  14 days that n e g o­
tiations have commenced, and keep the governor advised 
at 30 day intervals;

(2) must present to and r e v i e w  w i t h  the governor the 
p r o p o s e d  resolution, compromise, or settlement before 
affixing signature;

(3) m a y  not enter into a resolution, compromise, or 
settlement agreement if that agree m e n t  extends c o n­
fidentiality as to information in or the terms of the 
agreement beyond what is a u t h o r i z e d  b y  law;

(4) must maintain the per ti n e n t  records of the r e s o l u­
tion, compromise, or s ettlement ag reement available for 
review.
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M a y  8, 1990

Bill sectic 1 amends the duties of the legislative auditor

(1) to require that official to p e r i o d i c a l l y  conduct 
p e r f o r m a n c e  audits of the tax functions of the D e p a r t­
me n t  of Revenue, and to report those audits during the 
ne x t  legislative session [page 2, lines 25 - 28]; and

(2) to r e quire completion of annual audits of royalty 
and tax disputes and rep orting them to legislative c o m­
mit t e e s  in executive session w i t h  appropr iate s a f e­
guards to protect c on fidentialit y [page. 3, lines 1 -

Bill section 3 , applicable to interest due on delinquent 
royalty, spells out that a royalty p a ymen t "becomes due on 
the date and in the manner specified in the lease or [appli­
cable] regula t i o n "  [page 4, lines 10 - 11] and that, if not 
p a i d  w h e n  due, draws interest as p r o v i d e d  .in the royalty 
agreement or otherwise as p r o vide d b y  law [page 4, line 11 -

Bill section  6 , applicable to interest due on delinquent 
taxes, mak es a technical drafting change.

Bill section 7 , applicable to interest p a yable by the state 
on o v e r p a i d  t a x e s , clarifies that the interest payable is 
simple interest.
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April 3, 1989 - .

MEMORANDUM

TO:

ATTN: fj
FROM: Ginny Fay h \ r / (

Legislativ^AVial/ylst

RE: " IncentivesUto Settle Outstanding Corporate Tax Liabilities
Research Request 89.328

You requested information regarding procedures in other states to encourage 
settlement of state income tax liabilities. You are interested in changing 
Alaska's collection, interest, and penalties procedures for businesses that are 
deficient in paying their state income taxes. You asked that we discuss means 
of accomplishing this in light of practices at the federal level and in other 
states. Additionally, you wanted to know if other states have special tax 
courts and/or administrative judges to handle tax liability cases. You asked 
if other states required or allowed prepayment of liabilities pending the 
outcome of tax litigation. You are particularly interested in California's 
constitution and statutes that require prepayment of any disputed tax 
liabilities.

The major conclusions reached in this memorandum are that the Alaska 
Legislature could encourage prompt settlement of tax deficiencies by changing 
AS 43.05.225 to specify an interest rate greater than the present 12 percent 
simple interest charge. Interest could be tied to a floating financial 
indicator--such as the short-term Treasury Bill rate or Prime rate charged by 

--major banks--plus some premium (perhaps three to five percent). Ooing so would 
ensure that a business owing the state back-taxes does not receive use of its 
tax deficiency at a below market rate of interest. Alternatively, Alaska could
adopt a procedure similar to California, where any disputed tax~1iabiTiTTes.____
must be prepaid in order tn have judicial standing.

Further incentive could be provided bv charging compound interest on the 
outstanding deficiency (including penalties and interest charges). Presently,

~a business can pay oft the principal of a deficiency owed the state and 
indefinitely appeal its case in court without paying any interest on out­
standing penalty or interest charges. A compound interest provision could 
discourage this practice. Another incentive would be to specify that penalty 
and interest charges must be paid before the principal of the deficiency can 
be reduced.
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Interest Rate and Penalty Schedules

Alaska Statute 43.05.225 specifies a 12 percent (simple) interest rate to be 
charged on delinquent taxes. AS 43.05.220 assigns an additional civil penalty 
of five percent of the delinquency per month for failure pay taxes or file the 
proper forms. The penalty may not exceed 25 percent of the outstanding 
deficiency. Interest and penalty charges begin to accrue from the due date of 
the return (in cases of failure to file) or from the date the return is filed 
(in cases of underpayment of taxes). Conversely, the state is required to 
begin paying 12 percent annual interest on any overpayment of corporate income 
taxes if the taxpayer does not receive a return within 90 days of filing. None 
of the national tax organizations we contacted were able to supply a central CfQ compilation of interest and penalty charges in other states.

V The. Internal Revenue Service (IRS) charges a variable interest rate on
, , delinquent taxes based on the short-term federal Treasury Bill rate for a given

'■j_3> // quarter. For deficiencies, the rate charged is the 90 day T-Bill rate plus
three percentage points. For overpayments (refunds), it is the T-Bill rate 

_L /. plus two points. The IRS date of claim provisions are the same as Alaska's. 
T  (Attachment A is House Research Agency memorandum 87.313, which includes copies

of the relevant Alaska and federal laws.) Alaska is a signatory to the federal 
Tax Economic Fiscal Responsibility Act (TEFRA), which allows the state's 
Department of Revenue (DOR) to adopt most provisions of the IRS Tax Code. 
Alaska's treatment of deficiencies and refunds is an obvious departure from the 
IRS approach.

According to Carl Meyer, DOR < hief of Audit Appeals, one factor that acts as 
a disincentive for prompt settlement and payment of outstanding tax deficien­
cies is the simple interest rate charged by the state. A taxpayer must appeal 
a state assessment of tax deficiency within 60 days of the mailing date of the 

■ department's notice of action (see Attachment B for details of the appeals 
procedure). Once a request for appeal is filed, it is common for a corporation 
to pay off the principal of the deficiency pending the outcome of the appeal 
process.

The problem with this is that the state's assessment of back-taxes (following 
an audit) generally occurs several months after the company has filed its 
return. Thus, a delinquent taxpayer owes the principal of the deficiency as 
well as interest accrued and any penalty charges assessed by the DOR. Under

In Alaska, corporations are required to prepay their estimated tax 
liability on a quarterly basis. Corporations may file for an extension of up 
to six months on their annual return deadline. If a subsequent DOR audit 
reveals that the corporation prepaid less than 90 percent of its annual tax 
liability, DOR assesses a penalty of up to 25 percent of the outstanding 
deficiency. Thus it is common for deficient taxpayers to have accrued 
substantial penalty and interest charges before filing an appeal.



current statute, corporations may prepay the principal of their deficiency 
pending the outcome of their appeal without accruing further interest liability 
on already outstanding interest and penalty charges--effectively stopping the 
meter on its liability. On the other side of the issue, once DOR has received 
payment of the deficient principal, the agency is likely to be much more 
amenable to delays in the appeal process and has less incentive to settle the 
case promptly.

For overpayments of tax liability, the 12 percent annual interest rate paid by 
v. the state is an above (current) market rate of return for a corporation. Thus 
^  financial incentives in cases of disputed tax assessments appear to be weighted 

^1n the taxpayer's favor. Depending on one's viewpoint, this may or may not be 
/  a desirable statutory objective. Relative to Alaska's statute*, the IRS Tax 

f  Code provides greater incentive to settle disputes promptly.

Tax Courts and Administrative Procedures in Alaska and Other States

In Alaska, the administrative process for taxpayers protesting assessments, 
penalties or other actions by che DOR occurs at the agency level. Any taxpayer 
is entir.led to a formal hearing before the commissioner's office within 90 days 
of filing an appeal. Taxpayers are encouraged to settle disagreements at an 
informal conference prior to the formal hearing.

If a taxpayer disagrees with the formal hearing decision, within 30 days of the 
decision, he/she must file an appeal with the Superior Court in the district 
in which he/she resides. Department of Law (DOL) attorneys represent the state 
in court. In most cases, the court record and subsequent decision on the 
merits of the appeal is based entirely on information produced at the agency 
hearing. To introduce new material for /eview by the court, the taxpayer must 
file a motion for a de nqyo trial, which the courts have traditionally been 
very reluctant to accept.

Other states have established a variety of agencies and review procedures for 
revenue department rulings. Attachment C contains a comprehensive state by 
state compilation of these agencies and descriptions of each state's appeal 
procedures. In two states and the District of Columbia, special tax courts 
with judicial status have been established. Administrative review boards, 
which provide a review of tax rulings before any recourse to the courts, have

2
A de novo trial means trying a matter anew; the same as if it had not 

been heard before and as if no decision had been previously rendered.
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been set up in twenty states. Four states require an independent review by a 
commission or board which performs administrative functions other than tax 
review but does not administer the tax in dispute. In the remaining states 
(including Alaska), the tax collecting agency itself conducts the review. 
Eleven states have more than one administrative review agency, where a separate 
property tax review board has been established to handle property tax appeals. 
Seven states have instituted small claims procedures to handle some taxpayer 
complaints.

According to Carl Meyer, the appeal process in Alaska works fairly efficiently. 
It is likely that establishment of a special tax appeals court would simply 
create a large backlog of cases by adding to the DOL workload. Auditors from 
DOR would have to educate DOL attorneys on the accounting complexities of each 
case instead of only those that are appealed to the Superior Court.

Prepayment of Liabilities Pending the Outcome of Tax Litigation

In Alaska, tax deficiencies, penalties and interest need not be paid prior to 
appealing a tax deficiency. For federal taxes, once the IRS has conducted an 
audit of a tax return and issued a notice of deficiency to the taxpayer, he/she 
has 90 days in which to appeal the case to a U.S. Tax Court. If the case is 
appealed, the IRS cannot issue an assessment until the case is decided in 
court, but the taxpayer may prepay the deficiency pending the outcome of the 
case. (There is no suspension of interest accrual until all charges are paid). 
If the case is not appealed, the IRS issues an assessment (after the 90 day 
period is up) which must be paid. Once payment is made, the taxpayer has six 
months in which to file an original action in federal District Court for a 
refund. In layman's terms, a taxpayer must pay before he/she can sue for a 
refund.

In California, all taxpayers can dispute state tax assessments. _In order to 
dispute a tax assessment in California, however, a taxpayer must hive paid the 
disputed tax. According to Glenn Rigby, chief counsel. California Franchise 
Tax Board, this feature tends to discourage challenges to tax assessments and 

is in marked contrast to Alaska's procedure. As mentioned above, in Alaska 
"disputed taxes do not have to be paid and the simple, tixed interest rate 
"charged essential ly results in a relatively low-inte^grrTgm~tirxorpdrati6ns 
~whiIe taxes are in disputed Prepayment of taxes encourages rapid settlement. 
California's prepayment requirement is established in state constitution as 
we 11 as statutorily. See Attachment D for pertinent sections.

According to Linda Spencer, staff attorney with the National Association of Tax 
Administrators (NATA), most states allow prepayment of tax deficiencies and 
many require full payment of all charges before allowing a taxpayer to file

*

C
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suit for a refund. None of the national tax organizations contacted had 
compiled a centralized list of state laws or regulations governing prepayment 
of tax liabilities pending the outcome of litigation. Attachment E contains 
two articles sent by NATA on this issue.

* * *

I hope we have provided enough information for ycur purposes; these are 
technical issues. I f y o u  have further questions, I suggest you call Carl Meyer 
at 465-2343. He is very knowledgeable on this subject and patient in 
explaining the intricacies of tax provisions.

Attachments

C

c



D e p a r tm e n t  o f  R e v en u e  May 7 ,  1 9 9 0
SENATE CS FOR CS FOR HOUSE B I L L  NO. 5 41  ( R e s o u r c e s )  

COMMENTS ON THE INTEREST PROVIS IO N
HB 541 p r o v i d e s  t h a t  t h e  i n t e r e s t  on  t a x e s  - -  c u r r e n t l y  12% 

s im p l e  i n t e r e s t  —  be c h an g ed  ( 1 )  t o  t r a c k  t h e  m a r k e t  r a t e ,  and ( 2 )  
t o  c ompound .  The m a r k e t  t r a c k i n g  p r o v i s i o n  i s  f i v e  p o i n t s  a b o v e  
t h e  f e d e r a l  r e s e r v e  r a t e .  A t  t o d a y ' s  r a t e ,  t h i s  p r o v i s i o n  w o u ld  
n o t  c h a n g e  t h e  n o m i n a l  r a t e  a t  a l l .  ( T o d a y ' s  f e d e r a l  r e s e r v e  r a t e  
i s  7%; f i v e  p o i n t s  a b o v e  t h a t  r a t e  i s  12%)

The c om pound ing  p r o v i s i o n  w ou ld  b r i n g  i n t e r e s t  on t a x e s  i n  
l i n e  w i t h  g ood  b u s i n e s s  p r o a c t i c e .  I n t e r e s t  w ou ld  a c c r u e  on  t h e  
e n t i r e  o u t s t a n d i n g  l i a b i l i t y ,  r a t h e r  t h a n  o n l y  on t h e  p r i n c i p a l .  
A House  R e s e a r c h  Agency  memorandum d a t e d  A p r i l  3 ,  1 9 0 9  c o n c l u d e s  
t h a t  a compound i n t e r e s t  p r o v i s i o n  i s  an i n c e n t i v e  t o  s e t t l e  
o u t s t a n d i n g  t a x  l i a b i l i t i e s .

YOU DON'T PUT MONEY IN  A SAVINGS ACCOUNT THAT DOESN’ T PAY
INTEREST ON ACCRUED INTEREST .
YOU COULD NOT BUY A HOUSE WITH A SIMPLE INTEREST PROVIS ION
I F  YOU CHARGE A BRAKE JOB TO YOUR EXXON CREDIT CARD, AND INCUR 
FINANCE CHARGES, THE FINANCE CHARGE WILL BE BASED ON THE TOTAL 
BALANCE, NOT J UST THE PR INC IPAL  1
The D e p a r t m e n t ' s  m os t  r e c e n t  t a x  a s s e s s m e n t  summary shows t h a t  

o u t s t a n d i n g  t a x e s  and i n t e r e s t  t o t a l  a b o u t  $ 2 . 9  b i l l i o n .  Abou t  
h a l f  o f  t h a t  i s  a c c r u e d  i n t e r e s t .  S h o u l d  t h e  S t a t e  c a r r y  t h e s e  
am oun t s  a t  s i m p l e  i n t e r e s t ?  No b a n k ,  f i n a n c i a l  i n s t i t u t i o n ,  o r  
e v e n  c o n s u m e r  c r e d i t  c a r d  company  w o u ld  do  s o .  N o r  w ou ld  t h e  I R S .  
The f o l l o w i n g  t a b l e  shows t h e  d i f f e r e n c e  i t  w o u ld  make .

INTEREST UNDER CURRENT LAW AND IIB 5 4 1  
A s s e s sm e n t  4 / 3 0 / 9 0  I n t e r e s t  i n  One Y e a r  ( M i l l i o n s )

C u r r e n t  Law HB 541
Tax A s s e s s e d :  $ 1 , 4 1 5  $ 1 6 9 . 8  $ 1 7 7 . 6
I n t e r e s t  A c c r u e d :  1 , 4 6 4   0_ 1 8 3 . 7
T o t a l :  $ 2 , 8 7 9  $ 1 6 9 . 8  $ 3 6 1 . 3
EFFECTIVE ANNUAL INTEREST RATE 5 . 9%  1 2 . 5 5 %

T a x p a y e r s ,  by t h e  r e t u r n s  t h e y  f i l e ,  c l a i m  t h e y  do  n o t  owe 
t h e s e  d i s p u t e d  a m o u n t s .  I f  s o ,  c h a n g i n g  t o  compound i n t e r e s t  w i l l  
n o t  a f f e c t  th em .  Bu t  i f  i t  t u r n s  o u t  t h a t  t h e y  do i n  f a c t  owe some 
o f  t h e s e  d i s p u t e d  a m o u n t s ,  t h e  S t a t e  s h o u l d  n o t  c a r r y  t h e  d e b t  a t  
an  e f f e c t i v e  i n t e r e s t  r a t e  o f  5 . 9 % .



=)
R E Q U I R E S  A C T I O N  N O W

REQUIRES MARKET INTEREST RATE TO BE PAID ON 
BACK TAXES

(See below)
—  IMPROVES ACCOUNTABILITY AND LEGISLATIVE 

OVERSIGHT FOR TAX PROGRAM

—  ADOPTS LEGISLATIVE RESEARCH STAFF RECOMMEN­
DATIONS FOR EXPEDITING TAX PAYMENTS (House 
Research Agency Memorandum April 3,1989)

IN T E R E S T  P A Y M E N T S  U N D E R  C U R R E N T  
L A W  A N D  U N D E R  H B  541

C u rre n t L a w  H B  541 
N O M IN A L  R A T E  (Today) 1 2 %  1 2 .5 5 %
E F F E C T IV E  R A T E  (Today’s

Outstanding Liabilities) 5 .9 %  1 2 .5 5 %
Department o f Revenue, May 8 ,1 9 9 0
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Alaska

Speaker o f the House o f Representatives
O ffic ia l Business

P .O . B o x  V  

S u i t  Cap ito l 

Juneau . A la sk a  99811 
(907 ) J 0 5 - J 720

Memorandum

TO:

FROM:

DATE:

RE:

S e n a t o r  Johne  B i n k l e y
S e n a t o r  R i c k  U e h l i n g
C o -C ha irm en , S en a te  F in a n c e  C om m it tee

R e p r e s e n t a t i v e  Sam C o t t e n  
S p e a k e r  o f  th e  House

May 8 ,  1990

CSHB 541  ( F i n a n c e )
An A c t  r e l a t i n g  t o  c e r t a i n  a g r e e m e n t s ,  c om p rom ise s ,  and 
s e t t l e m e n t s  e n t e r e d  i n t o  b y  t h e  D ep a r tm e n ts  o f  N a t u r a l  
R e s o u r c e s  and R evenue ; t o  l e g i s l a t i v e  a u d i t  o f  t h o s e  
d e p a r tm en ts  and th e  r e l e a s e  o f  a  r e p o r t  o f  th e  a u d i t s , 
t h a t  may in c lu d e  o r  r e f e r  t o  c o n f i d e n t i a l  i n f o r m a t i o n ,  
t o  th e  l e g i s l a t u r e  and p u b l i c ;  and  t o  c o l l e c t i o n  and 
paym en ts  o f  r o y a l t i e s  f r o m  s t a t e  r e s o u r c e s ,  th e  i n t e r e s t  
r a t e  on  u n p a id  t a x e s  and r o y a l t i e s  f r o m  s t a t e  r e s o u r c e s ,  
and  th e  i n t e r e s t  ra te ,  on  o v e r p a i d  t a x e s

Y o u r  a s s i s t a n c e  i n  mov ing  th e  c a p t i o n e d  b i l l  f r o m  th e  S e n a te  F in a n c e  C om m it tee  
t o  t h e  S e n a t e  f l o o r  f o r  a c t i o n  t h i s  s e s s i o n  w o u ld  be  a p p r e c i a t e d .

I f  y o u  h a v e  an y  q u e s t i o n s  a b o u t  th e  b i l l ,  p l e a s e  do n o t  h e s i t a t e  t o  c o n t a c t  me 
o r  B i l l  M i l e s  o f  my s t a f f .  Thank y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  t h i s  r e q u e s t .
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Original s p o n s o r ( s ) : REP. GRUENBERG, Larson, Foster, F i n k e l s t e i n

IN THE HOUSE BY THE F I N AN CE COMMITTEE

CS F O R  HOUSE BILL NO. 556 (Finance)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

SIXTE E N T H  L E GISLATURE - SECOND SESSIoN

A BILL

For an Act entitled: "An Act relating to disaster emergencies and disaster

and emergency relief and prep aredness."

BE IT ENACTED BY THE L EGISL A T U R E  OF THE STATE OF ALASKA:

* Section 1„ AS 26.23.020(c) is repealed and r e e n a c t e d  to read:

(c) If the g o v ern or finds that a disaster has o c c u r r e d  or that a 

disaster is imminent or threatened, the governor shall, by p r o c l a m a­

tion, declare a condition  of disaster emergency. The disas ter e m e r­

gency remains in effect until the governor finds that the danger has 

passed or the disaster has been dealt w i t h  so that the emergenc y no

longer exists. The g o v ernor m a y  terminate the disaster emerg ency by

proclamation. A  p r o c l a m a t i o n  of disaster emergency m a y  not r e m a i n  in 

effect longer than 30 days unless extended b y  the legislature by a

concurrent resolution. The proclamati on must indicate the n a t u r e  of 

the disaster, the area threatened or affected, and the conditions that 

have brought it about or that make possible the termin a t i o n  of the 

disaster emergency.

* Sec. 2. AS 26.23 is amended by adding a new section to read:

Sec. 26.23.025. THE LEGISLATURE AND D I S A S T E R  EMERGENCIES. (a) 

The provisions of this section apply w h e n  the g o v e r n o r  declares a 

condition of disaster emergency under AS 26.23.020(c) and in response 

to the disaster the g o v ernor proposes to expend

(1) more than $1,000,000 of the assets of the disaster

relief fund u n d e r  AS 26.23.300(b);

(2) more than $500,000 of the assets of the disa ster relief
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fund under AS 26.23.300(c); or

(3) an amount from the disaster r el ief fund that exceeds 

the u nallo c a t e d  b a la nce of the fund.

(b) W h e n  the governor declares a condition of d i s aster emergency 

while the legislature is in session, concurrently w i t h  the issuance of 

the procla mation the gover nor shall prepare and deliver to the p r e s i d­

ing officers of the legislature and to the persons w h o  chair the 

finance committees in each house of the legislature

(1) a financing plan relating to the source or sources of 

money available from sources identified in AS 26.23.050(b) that the 

governor proposes to use to cope with the disaster; or

(2) a sup plemental appropriation to provid e m o n e y  necessary 

to cope with the disaster.

(c) When the governor declares a condition of disas ter emergency 

while the legislature is not in session, c o ncurrently  w i t h  the i s s u­

ance of the disaster emergency proclamation the g o v e r n o r  shall

(1) convene a special session of the l egislatu re u n d e r  this 

subsection w i t h i n  five days unless t1 e pre siding officers of b o t h  the 

house of representatives and the senate agree that a special session 

should not be convened and so advise the governor in writing; and

(2) prepare and deliver to the p r e s i d i n g  officers of the 

legislature and to the persons who chair the finance committees in 

each house of the legislature

(A) a financing plan relating to che source or sources 

of m o n e y  available from sources identified in A S  26.23.050(b) 

that the governor proposes to use to cope w i t h  the disaster; or

(B) a supplemental appropriation to p r ovi de money 

ne c e ssary to cope w i t h  the disaster.

(d) If the declaration of a disaster emergency occurs w h i l e  the



legislature is in session, or if a special session is held, actions 

taken by the gover n o r  u n d e r  this chapter that are not r a t i f i e d  by a 

concurrent resolution adopted during that session are void.

(e) If the legislature does not convene in special sessio n under

(c)(1) of this section, the g o v ernor  m a y  act under this chap ter in a

manner that is consistent w i t h  the financing plan submitted.

(f) The legislature, by concurrent resolution, m a y  te rminate a 

disaster emergency at any time.

Sec. 3. AS 26.23.040(a) is amended to read:

(a) The A lask a division of emergency services shall p r epare and 

m a i n t a i n  a state emer gency plan and keep it current. The p l a n  may 

include provisions for

(1) preventi on and m i n i m i z a t i o n  of injury and damage caused 

by disasters;

(2) prompt and effective response to disasters;

(3) emergency relief;

(4) i d e n t ifi cation of geographical areas, municipaliti es, 

cities or villages e specially vulner a b l e  to a disaster;

(5) rec ommendations for

(A) zoning, building, and other land use controlsj_

(B) [, ] safety meas ures for securing m o b i l e  homes or

other nonperma nent or semi -permanent structuresj_ [ , ] and

(C) other pr even t i v e  and preparedness m e a s u r e s  d e­

signed to eliminate or reduce disasters or their impact;

(6) a ssistance to local officials in designing local e m e r­

gency action plans;

(7) a u t horiz ation and procedures for the constr u c t i o n  of 

temporary works designed to protect against or mitigate danger, d a m­

age, or loss from a disaster;
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(8) [PREPARATION A N D  D I S T R I B U T I O N  TO THE A P P R O P R I A T E  STATE 

AND L OCAL OFFICIALS OF CA TALOGS O R  EXTRACTS L I STING FEDERAL, STATE, 

A N D  PRIVATE ASSISTANCE P R O G R A M S ;

(9)] organization of m a n p o w e r  and chains of command;

(9) [(10)] c o o rdi nation of federal, state, and local d i s a s­

ter activities;

(10) [(11)] c o o r d i n a t i o n  of the state emergency plan with

the disaster plans of the federal government; and

(11) [(12)] other m a tters necessar y to carry out the p u r­

poses of this chapter.

* Sec. 4. AS 26.23.040(e) is a m e n d e d  to read:

(e) The Alaska division of emergency services shall

(1) determine requirements of the state and its political 

subdivisions for food, clothing, and other necessities in the event of 

a disaster emergency;

(2) procure and p r e - p o s i t i o n  supplies, medicines, m a t e­

rials, and equipment;

(3) adopt standards and requirements for local and inter- 

jurisdictional disaster plans;

(4) periodically  r e v i e w  local and interjuri sdictional 

disaster plans;

(5) [PROVIDE FOR M O B I L E  SUPPORT UNITS;

(6)] establish and operate, or assist political s u b d i­

visions, their disaster agencies, and interjur isdictional  disaster 

agencies to establish and operate, training [AND PUBLIC INFORMATION] 

p r o g r a m s ;

(6) [(7) MAKE SURVEYS OF INDUSTRIES, RESOURCES, A N D  F A C I L I­

TIES IN THE STATE, BOTH P U BLIC A N D  PRIVATE, AS ARE N E C E S S A R Y  TO CARRY 

OUT THE PURPOSES OF THIS CHAPTER;

CSHB 556(Fin) -4-



(8)] plan and m a k e  arrangements for the a v a i l a b i l i t y  and 

use of any private facilities, services, and property and, if n e c e s­

sary and if in fact used, provide for payment for use u n d e r  terms and 

conditions agreed upon by the p a r t i e s ;

(7) [(9)] establi sh a register of persons w i t h  types of 

training and skills important in disaster prevention, preparedness,  

response, and recovery;

(8) [(10) ESTABLIS H A  R E G ISTER  OF MOBILE A N D  C O N S T R U C T I O N  

E Q U I P M E N T  AND TEMPORARY H O U SI NG A V A I LABLE FOR USE IN A  D I S A S T E R  E M E R­

GENCY;

(11)] prepare, for issuance by the governor, orders, p r o c l a­

mations, and regulations as nece ssary or appropriate in c opi ng w i t h  

disasters;

(9) [(12)] cooperate w i t h  the federal g o v e r n m e n t  a n d  any

public or private agency or entity in achieving any p u r p o s e  of this 

chapter and in implementing programs for disaster prevention, p r e­

paredness, response and recovery;

(10) [(13)] develop and carry out procedures and p o l i c i e s  to 

ef fectively  employ disaster r e lief funds made available by the g o v e r­

nor's authority or by special legislative action; these p r o c e d u r e s  

shall include application and d o c umentat ion by disaster v i c t i m s  or 

applicants, review, v e rificati on and funding approval, and p r o c e s s i n g  

of appeals;

(11) [(14)] do other things necessary or p roper for the

implementati on of this chapter.

Sec. 5. AS 26.23.050(b) is a m ended to read:

(b) W h e n e v e r , and to the extent that, m oney is n e e d e d  to cope 

w i t h  a disaster, the first recourse shall be to money [FUNDS] r e g u l a r­

ly appro priated to state and local agencies. The second recourse
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shall be to money [FUNDS] available in the disaster relief fund or the

oil and hazardous su stance release response fund, as appropriate. If

m o n e y  available from these sources is insufficient, and if the g o v e r­

nor finds that other sources of m o n e y  to cope w i t h  the disaster are 

not a v a i l a b l e  or are insufficient, the governor may, notwi t h s t a n d i n g  

the limitations [ANY LIMITATION] imposed by AS 3 7 . 0 7 . 0 3 0 ( e ) ,

(1) transfer and spend money appropriated for other p u r­

p o s e s ^  or

(2) i, IN SITUATIONS I N V O LVING NATURAL DISASTERS,] b o r r o w  

m o n e y  [FROM THE UNITED STATES G O V E R N M E N T  OR OTHER PUBLIC OR P R I VATE 

SOURCES] for a term not to exceed two years.

* Sec. 6. AS 26.23.050(a) is a m ended to read:

(a) Each political s u bdivision in the state is w i t h i n  the j u r i s­

di c t i o n  of, and shall be served by, the Alaska division of e m e r gency  

services. A  [AN INCORPORATED] m u n i c i p a l i t y  also m ay be served by a 

local or interjurisdictional agenc y responsible for disaster p r e p a r e d­

ness a nd coordination of response.

* Sec. 7. AS 26.23.060(c) is amended to read:

(c) Each political subdi v i s i o n  that does not have a d i s aster 

a g e n c y  and has not made a rrangements to secure or participate in the 

service s of a disaster agency shall designate a liaison o f f icer to 

f a c i l i t a t e  the cooperation and p r o t e c t i o n  of that political s u b d i v i­

sion [CITY] in the work of disaster prevention, preparedness, r e­

sponse, and recovery.

* Sec. 3. AS 26.23.080 is amended to read:

Sec. 26.23.080. (COMMUNITY] D I S A S T E R  LOANS. Whenever, at the 

re q u e s t  of the governor, the President has declared a major d i s aster 

to exist in this state, the g o v ernor may

(1) upon the governor's determination that a p o l i tical 
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subdiv i s i o n  [LOCAL GOVERNMENT] of the state will suffer a substantial 

loss of tax and other revenue from the disaster and has de mons t r a t e d  a 

ne e d  for financial assistance to p e r f o r m  its governmental functions, 

apply to the federal government, on b e h a l f  of the political s u b d i v i­

sion [LOCAL G O V E R N M E N T ], for a loan; the governor m a y  receive  and 

d i s burse the proceeds of any approved loan to any applicant political 

s u b d i v i s i o n  [LOCAL G O V E R N M E N T ] ;

(2) determine the amount n e e d e d  b y  any applicant p o l i t ical 

su bdivision  [LOCAL GOVERNMENT] to r e st ore or resume its gov ern m e n t a l  

functions, and to certify the amount to the federal government; [HOW­

EVER, A M  A P P L I C A T I O N  A M O U N T  M A Y  NOT E X C E E D  25 P E R  CENT OF THE A N N U A L  

O P E R A T I N G  B UDGET OF THE A P P L I C A N T  F O R  THE FISCAL Y E A R  IN W H I C H  THE 

M A J O R  D I S A S T E R  OCCURRED;]

(3) recommend to the federal government, based u p o n  r e v i e w  

by  the governor, the cancellation of all o r any part of repayment 

when, for the first three full fiscal years following the m a j o r  d i s a s­

ter, the r e ven ue of the political subdivision [LOCAL GOVERNMENT] is 

insuf f i c i e n t  to meet its operating expenses, including additiona l 

d i s a s t e r - r e l a t e d  expenses of a m u n i c i p a l  o p e r at ion character.

Sec. 9. AS 26.23.090(b) is amended to read:

(b) The governor is autho rised to make financial grants, the 

total of federal and state shares not to exceed the m a x i m u m  amount 

a u t h o r i z e d  by 42 U.S.C. 5178(f) for grants payable to individuals and 

families [$5,000], to an individual or j.amily in any single m a j o r  

d i s aster declared by the President, to meet d i s a s t er-rel ated n e c e s s a r y  

expenses or serious needs or individuals or families adversely a f f e c t­

ed by a m a j o r  disaster that cannot otherwis e adequately  be met from 

other means of assistance.

Sec. 10. AS 26.23.110(a) is amended to read:

-7- CSHB 5 5 6 (Fin)



(a) W h e n  the governor has declared a disaster emergency, or the 

President, at the request of the governor, has declared a major d i s a s­

ter or emerg e n c y  to exist in this state, the govern or may

(1) through che use of state agencies, clear from publicly 

or p r i v a t e l y  owned land or water, debris and w r e c k a g e  that may t h r e a t­

en p ublic  health, safety, or property;

(2) apply for and accept funds from the federal government 

and use those funds to make grants to a political subdivision [ANY 

LOCAL G O V E R N M E N T ] for che purpose of removing debris or wreckage from 

p u b licly or privately owned land or water.

* Sec. 11. AS 26.23.110(b) is amended to read:

(b) A u t h o r i t y  under (a)(1) of this section m a y  not be exercised

unless the affecte d political subdivision [LOCAL G O V E R N M E N T ] , c o r p o­

ration, organization, or individual u n c o n d i t i o n a l l y  authorizes the 

removal of the debris or wreckage from  public and private property 

and, in the case of removal of debris or w r e c k a g e  from private p r o p­

erty, first agrees to indemnify the state government against claims 

arising from the removal.

* Sec. 12. AS 26.23.210 is amended to read:

Sec. 26.23.210. RELATIONSHIP TO CIVIL DEFENSE LAWS [STATUTE].

(a) AS 26.20 (civil defense) [THE A L A S K A  CIVIL DEFENSE STATUTE 

(AS 26.20),] applies to preparedness, response, and re covery from 

disasters caused by enemy attack and other hostile  m i l i t a r y  or p a r a­

mil i t a r y  action.

(b) The provisions of this chapter, other than AS 26.23.130, 

apply to preparedness, response, and recovery in cases of natural and 

[NONMILITARY] m a n m a a e  disasters other than disasters listed in (a) of 

this s e c t i o n .

* Sec. 13. AS 26.23.230(1) is amended to read:

CSHB 5 5 6 (Fin) -8-
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(1) "disaster" means the occ urr e n c e  or imminent threat of 

widesp r e a d  or severe damage, injury, or loss of life or property 

resulting from a [ANY] natural or [NONMILITARY] m a n - m a d e  cause i n c l u d­

ing, [BUT NOT LIMITED TO,] fire, flood, earthquake, landslide, m u d­

slide, avalanche, w i n d - d r i v e n  water, w e a t h e r  condition, tsunami, 

volcanic activity, epidemic, a . ir' contamination, blight, infestation, 

explosion, riot, equipment failure, or shortage of food, water, fuel, 

or clothing, or the release of oil or a haz ardous substance if the r e­

lease requires [REQUIRING] prompt action to avert env ironmental danger 

or damage;

Sec. 14. AS 26.23.230(3) is amended to read:

(3) "emergency" has the m e a n i n g  g i v e n  in 42 U.S.C. 5122 

(Disaster Relief and Emergency Act [OF 1974]);

Sec. 15. AS 26.23.230(5) is amended to read:

(5) "political subdivision" means

(A) a [HOME RULE OR G E N ERAL  L A W  B O R O U G H  O R  CITY I N­

CLUDING A  UNIFIED] m u n i c i p a l i t y ^

(B) [, ] an uninco r p o r a t e d  villagej_ [, ] or

(C) another [OTHER.] unit of local government;

Sec. 16. AS 26.23.230(6) is amended to read:

(6) "temporary housing" has the m e a n i n g  given in the f e d­

eral Disaster R elief and Emergency Act [OF 1974 (P.L. 93-288, 88 STAT.

143)];

Sec. 17. AS 26.23 is amended by adding n e w  sections to read:

ARTICLE 2. DISASTER R ELIEF FUND.

Sec. 26.23.300. D I S AS TER RELIEF FUND. (a) There is in the

Office of the Governor a disaster r e lief fund. The Department of

Revenue is c ustodian of the fund.

(b) Subject to the restrictions of (d) of this section, the

-9- CSHB 5 5 6 (Fin)
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governor may, w i t h o u t  additional legislative authorization, expend not 

more than $1,000,000 of the assets of the disaster relief fund for the 

following purposes:

(1) to implement provisions of law relating to disaster 

relief in the case of a disaster;

(2) to alleviate the effects of a disaster b y  making 

grants or loans to persons or political subdivisions on terms the

governor considers appropri ate or by other means the gov ernor c o n­

siders appropriate.

(c) Subject to the restrictions of (d) of this section, the 

governo r may, Ttfithout additional legislative authorization, expend 

during a fiscal year not more than $500,000 of the assets of the 

disaster relief fund to prevent or minimize  the effects of an event 

that occurs in the state and that, in the determi nation of the g o v e r­

nor, poses a direct and imminent threat of a disaster of sufficient

magnit ude and severity to justify state action.

(d) The governor shall present to the legislature an annual

accounting of m o n e y  expended from the disaster relief fund.

(e) The gover nor shall adopt regulations to carry out the p r o­

visions of this section.

A R T I C L E  3. FUEL E M E R G E N C Y .

Sec. 26.23.400. FUEL EM ERG E N C Y  FUND. There is e s t a b l i s h e d  in 

the Office of the G o v ern or the fuel emergency fund. W h e n  the governor 

determines that a shortage of fuel is sufficiently severe to justify 

state assistance, the gover nor may make  a grant from the fuel e m e r­

gency fund to a political subdivision to purchase em ergency supplies 

of fuel.

* Sec. 18. AS 26.23.090(c), AS 44.19.048, 44.19.049, 44.19.050, and

44.19.052 are repealed.

CSHB 5 5 6 (Fin) -10-
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  April 9, 1990

SUBJECT: Draft CSHB 556( )

TO: Repre sentative Ma x F. Gruenberg, Jr,

FROM: Jac k Chenowetly''^/^/
L e gis lative C w m s | l

POUCHY STATE CAPITOl 

JUNEAU ALASKA 9981 I 
907  J 65 3800

The draft r e q u e s t e d  is enclosed.

Please note that nothing in the draft is dispositive of the 
legislature's role in rat ifying the governor's proposed 
financing p l a n  if the disaster occurs w h i l e  the legislature 
is in session. To cover that, you m ight  revise proposed 
AS 26.23.025(d) to read:

(d) If the declaration of a disaster emergency 
occurs w h i l e  the legislature is in session, or if a 
special session is hald, actions taken by the governor 
under this chapter that are not ratif i e d  by a c o n c u r­
rent resolu t i o n  adopted during that session are void.

J B C :pi 
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  A p r i l  4, 1990

SUBJECT:

TO:

FROM:

In the at tached draft, p r o p o s e d  AS 26.23.025(g) is offered 
by w a y  of a response to R e p r e s e n t a t i v e  Ma rtin's request for 
inclusion of this k i n d  of provision. I have to caution that 
I think the inclusion is of q uesti o n a b l e  constitutionality.

This office recently e xami n e d  the issue of a legislator's 
physical presence in chambers as a c ondition for p a r t i c i p a­
tion in the proceedings. This office concluded:

. . .  I cannot say w i t h  ce rtainty that the Alaska 
Supreme Court w o u l d  r eject an effort by the leg is­
lature to provi de for p a r t i c i p a t i o n  by teleco n f e r­
ence for a m e m b e r  u n d e r  its au thority to adopt 
u n i f o r m  rules of procedure. However, such a ruling 
w o u l d  be a tremendous e x t e nsion of the current 
state of the law on the subject and I believe that 
it is very  u n l ikely that the court w o u l d  be willing 
to go that far. The rule that a m ember mu st be 
p h y s i c a l l y  present to v o t e  in a legislative body 
is a strong tr adition of p a r l i a m e n t a r y  law s u p­
por t e d  by policy considerations I expect a court 
w o u l d  still find to be valid, including public 
v e r i f i c a t i o n  of the identity of the person voting, 
ve r i f i c a t i o n  that the person is not under the i n­
fluence of another, and o b s e r v a t i o n  of the p e r­
son's apparent competency.

Additionally, w h e n  the legislature authorized t e l econfe renc­
ing for state boards and commissions, it explicitly required 
that those p a r ti cipating h a v e  access to all materials that 
w i l l  be considered at the meeting. AS 44.62.310(a). These 
provisions, then, are the basis of the language appearing in

Co n s tituti onal questions and drafting 
concerns re draft CSHB 556

Repres e n t a t i v e  M a x  F. Gruenberg, Jr.

J a c k  Chenowetly-^y^/
Legisl a t i v e

POUCH Y S tA reCAPHO l 

JUNEAU AIASKA<J<58M 
•J07-i65-3800
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Repres entative M a x  F. Gruenberg, Jr. 
Page 2
April 4, 1990

s ubsection ( g ) . Nevertheless, despite the circumscriptions 
and the cautions, it is b y  no m e a n s  c e rtain-- for the reasons 
n o t e d  in the quotation above--th at a legislator's p a r t i c i p a­
tion in a special session c o n vened to consider a disaster 
emerge ncy by means of a te leco n f e r e n c e  connection w o u l d  r e­
ceive judicial sanction. This is a grey area.

* * *

I'm concerned about the "fit" b e t w e e n  the n e w  "loan r e g u­
lation" provision, AS 26.23.320 in this draft, and existing 
AS 44.19.048(b)(2)--AS 26.23.300(b)(2) of this draft. Under  
sec. 300(b)(2), the governor enjoys the right to set "terms 
. . . [considered] appropriate" for grants and loans from 
the disaster relief fund. Along  comes p r o p o s e d  AS 26.23.320 
giving the adjutant general, a s u bordinate  officer, loan 
m a n a g e m e n t  authority through a d o p t i o n  of regulations. M a y  I 
suggest that there is an i n c o nsiste ncy in this that deserves 
further attention.

JBC:mi 
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  April A, 1990

SUBJECT: Calling a special session

TO: R e p r e s e n t a t i v e  M a x  F. Gruenberg, Jr.

FROM: Tamara Brandt Cook
Director 'f P
D i v ision of Legal Services

The governor is authorized to call the legislature into spe­
cial session under article II, secti on 9 w h i c h  provides

S E CTI ON 9. SPECIAL SESSIONS. Special sessions may be 
called by the governor or by v o t e  of two-thirds of the 
legislators. The vote m a y  be con ducted by the legisla­
tive council or as p rescr ibed by law. At special s e s­
sions called by the governor, l e g i s l a t i o n  shall be lim­
ited to subjects designated in his p r o clamation calling 
the session, to subjects p r e s e n t e d  by him, and the r e­
con s i d e r a t i o n  of bills vetoed by him after adjournment 
of the last regular session. Special sessions are lim­
ited to thirty days.

The state coiistitution also provides in article III, section 
17:

SECTION  17. CO NVENING LEGISLATURE. W h e n e v e r  the g o v­
ernor considers it in the p ublic  interest, he may c o n­
vene the legislature, either house, or the two houses 
in joint session.

Y o u  have asked w h ethe r the authority granted to the governor 
under article III, section 17 is entirely independent from 
the auth ority granted  under article II, section 9 with r e­
spect to the calling of a special session. W h i l e  the p r e­
cise que stion has not been addressed by the court, it seems 
to me that the two sections must be read in conjunction. 
Article II, section 9 contains details regarding the special 
session that are not contained in the other provision, i n­
cluding r e stric tions on subjects that m a y  be considered and
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Repres e n t a t i v e  M a x  F. Gruenberg, Jr. 
Page 2
April 4, 1990

>r'̂ V

a 30-day special session limit. F r o m  the dis cus s i o n  c o n­
tained in the minutes of the A l a s k a  Const i t u t i o n a l  C o n v e n­
tion, it seems clear that the member s of the c o nvention e x­
pected the requ irements set out in article II, section 9 to 
apply to all special sessions. (Alaska C o n s titu tional C o n­
vention Proceedings, Part 3, Pages 1685-1698)

Under article III, section 17 the author ity of the governor 
to convene the legislature is reaffirmed, but this provision 
sets out tne general scope of this a u t h orit y to convene the 
legislature, one house, or both houses in joint session. 
Although it m a y  also be cited as a u t h ority to convene a s p e­
cial session, clearly it comes into play in situations other 
than the convening of a special session. (A b o o d  v. G o r s u c h , 
703 P . 2d 1158 (Alaska 1985)) W h e n  a special session is c o n­
vened, however, both the constituti onal p rovisions can be 
read in h a rmony and each can be given effect. To read a r­
ticle III, section 17 as providing completely  separate a u­
thority for the governor to call a special session w o u l d  be 
to render the restrictions (that the subjects to be c o n­
sidered are limited to those des ignated by the governor and 
to vetoes; that the session is limited to 30 days) contained 
in article II, section 9 ineffective. This is a result not 
likely to be acceptable to the court. Note also that the 
question of a conflict b e t w e e n  the provisions was considered 
during the consti tutional convention and dismissed. (Alaska 
Constitution al C onven t i o n  Proceedings, Part 3, page 2120, 
attached)

TBCrpl
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Original sponsor(s) : REP. GRUENBERG, Larson, Foster, Finlcelstein

IN THE H OUSE BY THE F I N ANCE CO MMITTEE

SENATE CS FOR CS FOR H O U S E  BILL NO. 556 (Finance)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

SIXTEENTH L E G I S L A T U R E  - SECOND SESSION

A  BILL

For an A c t  entitled: "An A c t  r e l atin g to disaster emergencies and disaster

and e m e r gency  r e lief and preparedness."

BE IT E N ACTED BY THE LEGISL A T U R E  OF THE STATE OF ALASKA:

* S e ction 1. AS 26.23.020(c) is r e p e a l e d  and r e e n ac ted to read:

(c) If the governor  finds that a disaster has occurred or that a 

disas t e r  is imminent or threatened, the g o v ernor shall, by p r o c l a m a­

tion, declare a cond ition of d i s aste r emergency. The d isas t e r  e m e r­

gen c y  remains in effect u n t i l  the g o v ernor finds that the d anger  has 

p a s s e d  or the disaster has b e e n  dealt w i t h  so that the e m e r g e n c y  no 

longer exists. The g o v ernor m a y  termin ate the disaster e m e r g e n c y  by 

proclamation. A  procla m a t i o n  of d i s aster emergency m a y  not r e m a i n  in 

effect longer than 30 days u n l e s s  e x t ended by the legislature b y  a 

concurre nt resolution. The p r o c l a m a t i o n  m u s t  indicate the n a t u r e  of 

the disaster, the area thr eat e n e d  or affected, and the conditions that 

h a v e  b r ought  it about or that m a k e  p o s s i b l e  the t e r mination of the 

d i s aster emergency.

* Sec. 2. AS 26.23 is amended b y  adding a n e w  section to read:t
Sec. 26.23.025. THE L E G I S L A T U R E  A N D  D I S A S T E R  EMERGENCIES. (a) 

The provisions of this s e ction apply w h e n  the govern or declares a 

c o n d ition of disaster emergency under  AS 26.23.020(c) and in resp onse 

to the disaster the governor proposes to expend

(1) more than $1,000,000 of the assets of the disaster 

r elie f fund under AS 26.23.300(b);

(2) more than $500,000 of the assets of the disaster  relief

-1- SCS CSHB 5 5 6 (Fin)



fund u n d e r  AS 26.23.300(c); or

(3) an amount from the disas t e r  relief fund that exceeds 

the u n a l l o c a t e d  balance of the fund.

(b) W h e n  the governor declares a condition of disaster emergency

w h i l e  the legislature is in session, c oncurrently with the issuance of

the p r o c l a m a t i o n  the governor shall p r epare and deliver to the p r e s i d­

ing officers of the legislature and to the persons who chair the 

finance committees in each house of the legislature

(1) a financing plan rel ating to the source or sources of 

m o n e y  avai lable from sources i de ntified in AS 26.23.050(b) that the 

g o v e r n o r  proposes to use to cope w i t h  the disaster; or

(2) a supplemental app ropriation to provide m o n e y  n e c e s sary 

to cope w i t h  the disaster.

’1 (c) W h e n  the governor declares a condition of disaster emergency

'•") w h i l e  the legislature is not in session, concurrently w i t h  the' i s s u­

ance of the disaster emergency p r o c l a m a t i o n  the governor shall 

:r (1) convene a special session of the legislature under this

• s u b s e c t i o n  w i t h i n  five days unless the presiding officers of b o t h  the

house of repre sentatives and the senate agree that a special ses sion 

-3 s hould not be convened and so advise the governor in writing; and

:-:i (2) prepare aiid deliver to the presiding officers of the

:'2 leg isl a t u r e  and to the persons who chair the finance committees in

23 each h o u s e  of the legislature

.Mli (A) a financing plan relating to the source or sources

7:5 ■ of m o n e y  available from sources identified in AS 26.23.050(b)

26j| that the governor proposes to use to cope with the disaster; or

27 (B) a supplemental appropria tion to provide m o n e y

23 n e c e s s a r y  to cope w i t h  the disaster.
■i
j!

2 9 ji (d) If the declaration of a disaster emergency occurs w h i l e  the
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l e g i s l a t u r e  is in session, or if a special session is held, actions 

taken b y  the g o v ernor  under this chapter that are not ratified by a 

concur r e n t  r e s o l u t i o n  adopted during that session are void.

(e) If the legislature does not convene in special session under

(c)(1) of this section, the governor m a y  act under this chapter in a 

m a n n e r  that is consistent w i t h  the financing pla n submitted.

(f) The legislature, by concurrent resolution, may terminate a 

d i s aster emerg ency at any time.

Sec. 3. AS 26.23.040(a) is amended to read:

(a) The A l a s k a  division of em ergency services shall prepare and 

m a i n t a i n  a state emergency plan and keep it current. The plan may 

include provisions for

(1) preve n t i o n  and m i n i m i z a t i o n  of injury and damage caused 

by disasters;
(

(2) prompt and effective respo nse to disasters;

(3) emergency relief;

(4) identification  of g e o g r a p h i c a l  areas, municipalities, 

cities or villag es especially v ulner able to a d i s a s t e r ;’

(5) recommendations for

(A) zoning, building, and other land use controlsj_

(B) [, ] safety me asures for securing mobile homes or 

o ther n o n p e r m a n e n t  or semi-permanent structuresj_ [,] and
r

(C) other preventive and preparedness measures d e­

signed to eliminate or reduce disasters or their impact;

(6) assistance to local officials in designing local e m e r­

gency a ction plans;

(7) auth orization and p rocedures for the construction of 

t e m p o r a r y  works de signed to protect against or mitigate danger, d a m­

age, or loss from a disaster;

I
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(8) [PREPARATION AND D I STRIBUT ION TO THE A P P R O P R I A T E  ST­

AND L O C A L  OFFICIALS OF CATALOGS O R  EXTRACTS L I S T I N G  FEDERAL, STA' 

AND PRIVATE ASSI STANCE PROGRAMS;

(9)] o r g anization of m a n power and chains of command;

(9) [(10)] coor di n a t i o n  of federal, state, and local dis; 

ter activities;

(10) [(11)] c o o r d i n a t i o n  of the state emergency p l a n  w: 

the disaster plans of the federal government; and

(11) [(12)] other m a t t e r s  n e c e ssary to carry our the pi 

poses of this chapter.

* Sec. 4. AS 26.23.040(e) is amend ed to read:

(e) The A l aska division of e m e r g ency services shall

(1) determine requ irements of the state and its politic 

subdivisions for food, clothing, and other necessities in the event 

a d isaster emergency;

(2) procure and p r e - p o s i t i o n  supplies, medicines, mat 

rials, and equipment;

(3) adopt standards and requ ir e m e n t s  for local and inte 

j u r i s d i c t i o n a l  disaster plans;

(4) period i c a l l y  r e v i e w  local and interjurisdic tion 

disaster plans;

(5) [PROVIDE FOR MOBILE SUPPORT UNITS;
♦

(6)3 establish and operate, or assist p o l i tica l subd 

visions, their disaster agencies, and i n t e r j u r i sdic tional disast 

agencies to es tablish and operate, training [AND P UBLIC INFORMATIO! 

p r o g r a m s ;

(6) [(7) M A K E  SURVEYS OF INDUSTRIES, RESOURCES, A N D  FACIL 

TIES IN THE STATE, BOTH PUBLIC AND PRIVATE, AS A R E  N E C E S S A R Y  TO CAR] 

OUT THE PURPOSES OF THIS CHAPTER;
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(8) [PREPARATION AND D I S T R I B U T I O N  TO THE A PPRO PRIATE STATE 

AND L O C A L  OFFICIALS OF CATALOGS O R  EXTRACTS L I S T I N G  FEDERAL, STATE, 

A ND P R I V A T E  A S S I S T A N C E  PROGRAMS:

(9)] o r g a n i z a t i o n  of m a n p o w e r  and chains of command;

(9) [(10)] coordi n a t i o n  of federal, state, and local d i s a s­

ter activities;

(10) [ * r d i n a t i o n  of the. state emergency p l a n  w i t h

the d i s a ster plan federal government; and

(11) [(12)] other m a t t e r s  n e c e s s a r y  to carry out the p u r­

poses of this chapter.

* Sec. 4. AS 26.23.040(e) is amend ed to read:

(e) The A l a s k a  division of emerg ency services shall

(1) determine requir ements of the state and its political 

subdivisions for food, clothing, and other necessities in the event of 

a disaster e m e r g e n c’;

(2) procure and p r e - p o s i t i o n  supplies, medicines, m a t e­

rials, and equipment;

(3) adopt standards and r e quir ements for local and inter- 

jurisdictional disaster plans;

(4) p e r i o d i c a l l y  r e v i e w  local and interjurisdictional

disaster plans;

(5) [PROVIDE FOR M O B I L E  SUPPORT UNITS;
»

(6)] establish and operate, or assist po litical s u b d i­

visions, their disaster agencies, and i n t e r jurisdic tional disaster

agencies to establish and operate, training [AND PUBLIC INFORMATION]

jij i| programs;

-  (6)_ [(7) M A K E  SURVEYS OF INDUSTRIES, RESOURCES, AND FACILI-

>3!| TIES IN THE STATE, BO TH PUBLIC A N D  PRIVATE, AS ARE N E C E SSARY TO CARRY

.g;i OUT THE PURPOSES OF THIS CHAPTER;
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(8)] plan and make arrangements for the a v a i l a b i l i t y  and 

use of any private facilities, services, and p r o perty and, if n e c e s­

sary and if in fact used, provide for p a y m e n t  for use u n d e r  terms and 

conditions agreed u p o n  by the parties;

(7) [(9)] establish a r e g iste r of persons w i t h  types of 

training and skills important in disaster prevention, preparedness, 

response, and recovery;

(8) [(10) ESTABL ISH A  R E G I S T E R  OF M O B I L E  A N D  CO NST R U C T I O N  

E Q U I P M E N T  A N D  TEMPO RARY HOUSIN G A V A I L A B L E  F O R  USE IN A  D I S A S T E R  E M E R­

GENCY ;

(11)] prepare, for issuance by the governor, orders, p r o c l a­

mations, and regulations as n e c e s s a r y  or appropriate  in coping w i t h  

d i s a s t e r s ;

(9) [(12)] cooperate w i t h  the federal government  and any

public or private  agency or entity in a c h i e ving any purpose o f  this 

chapter and in implementing programs for disas t e r  prevention, p r e­

paredness, r esponse and recovery;

(10) [(13)] develop and carry out procedures and p olicies to
Ji

effectively employ disaster relief funds m a d e  available by the gcver-
|

1 nor's a u t h ority or by special legislat ive action; these procedures

:i shall include applicati on and d o c u m e n t a t i o n  by disaster victims or

?2 applicants, review, v e r i f i c a t i o n  and x xnding approval, and processing
*

;3 of appeals;

(11) [(14)] do other things n e c e s s a r y  or p roper for the

:3 impl ementation of this chapter.

j * Sec. 5. AS 26.23.050(b) is amended to read:

; (b) Whenever, and to the extent that, m o n e y  is n e e d e d  to cope

with a disaster, the first recourse shall be to m o n e y [FUNDS] regular- 

j ly a p propria ted to state and local agencies. The second recourse
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shall be to m oney [FUNDS] available in the disaster relief fund or the 

oil and hazardous substance release response fund, as appropriate. If 

money available from  these sources is insufficient, and if the g o v e r­

nor finds that other sources of m o n e y  to cope w i t h  the d i s ast er are 

not ava ilable or are insufficient, the gov ernor may, n o t w i t hstandin g 

the limitations [ANY LIMITATION] imposed by AS 37.07.080(e),

(1) transfer and spend m o n e y  a p propriate d for other p u r­

pos e s ^  or

(2) [, IN SITUATIONS INVOLVING N A T U R A L  DISASTERS,] b o r r o w

m oney [FROM THE U N ITED STATES GOVER N M E N T  O R  O T H E R  PUBLIC O R  PRIVATE 

SOURCES] for a term not to exceed two years.

* Sec. 6. AS 26.23.060(a) is amended to read:

(a) Each political subdivision in the state is w ithin  the j u r i s­

diction of, and shall be served by, the A l a s k a  division of emergency 

services. A  [AN INCORPORATED] m u n i - i p a l i t y  also may be served by a 

local or interjurisdiction al agency responsible for disaster p r e p a r e d­

ness and coordination of response.

* Sec. 7. AS 26.23.060(c) is amended to read:

(c) Each p o l i tical subdivision that does not have a disaster 

agency and has not made arrangements to secure or parti c i p a t e  in the

services of a disaster agency shall designate a liaison offic er to

facilitate the cooperat ion and p r o t e c t i o n  of that political subdivi-
»

sion [CITY] in the w o r k  of disaster prevention, preparedness, r e­

sponse, and recovery.

* Sec. 8. AS 26.23.080 is amended to read:

Sec. 26.23.030. [COMMUNITY] D I S A S T E R  LOANS. Whenever, at the 

request of the governor, the President has declared a m a jor disaster 

to exist in this state, the governor m a y

(1) upon the governor's determinati on that a p o l i t i c a l 
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subdivision [LOCAL GOVERNMENT] of the state will suffer a substantial 

loss of tax and other revenue from the disaster and has demonstrated a 

need for financial assistance to p e r f o r m  its g o vernmental functions, 

apply to the federal government, on b e h a l f  of the p olitical s u b d i v i­

sion [LOCAL G O V E R N M E N T ] , for a loan; the governor m a y  receive and 

disburse the proceeds of any appro v e d  loan to any applicant political 

subdivision [LOCAL G O V E R N M E N T ] ;

(2) determine the amount n e e d e d  by any applicant political 

subdivision [LOCAL GOVERNMENT] to r e stor e or resume its governmental 

functions, and to certify the amount to the federal government; [HOW­

EVER, A N  A P P L I C A T I O N  A M O U N T  M A Y  NOT EXCE ED 25 P E R  CENT OF THE AN NUAL 

O P E R ATING  BUDGET OF THE A P P L I C A N T  F O R  THE F ISCAL  Y E A R  IN W H I C H  THE 

M A J O R  D I S ASTER OCCURRED;]

(3) r e c o m m e n d  to the federal government, b a s e d  u p o n  r eview  

by the governor, the c a n ce llation of all or any part of repayment 

when, for the first three full fiscal years following the major d i s a s­

ter, the revenue of the political  subdivis ion [LOCAL GOVERNMENT] is

insufficient to meet  its operating expenses, including additional

d i sas ter-related  expenses of a m u n i cipal operati on character.

Sec. 9. AS 26.23.090(b) is amen ded to read:

(b) The governor is authorized  to m a k e  financial grants [, THE 

TOTAL OF FEDERAL AND STATE j HARES NOT TO E XCEED $5,000,] to an indi-f
vidual or family [IN A N Y  SINGLE M A J O R  D I S A S T E R  DECLARED BY THE P R E S I­

DENT,] to me et d i s a s t e r - r e l a t e d  n e c e s s a r y  expenses or serious needs of 

individuals or families a d v e rsely affected by the [A MAJOR] disaster 

that cannot otherwise adequa t e l y  be met f r o m  other means of a s s i s­

tance. The governor m a y  ma ke a grant to an individual and family 

u nder this subsection as follows:

(1) w h e n  the President  declares a major disaster, the
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governor may make a grant of an amount whose total of federal and

state shares does n ot exceed the m a x i m u m  amount author ized by 42 

U.S.C. 5178(f) for grants payable to individuals and families;

(2) w h e n  the President does not declare a major disaster

but the governor declaies a disaster emergency, the governor may make 

a grant of an amount not to exceed $5,000.

* Sec. 10. AS 2 6 . 2 3 . 1 1 0 (a) is amended to read:

(a) W h e n  the governor  has declared a disaster emergency, or the 

President, at the request of the governor, has declared a major d i s a s­

ter or emergency to exist in this state, the governor may

(1) through the use of state agencies, clear from publicly 

or privately owned land or water, debris and wr eck a g e  that m a y  t h r e a t­

en public health, safety, or property;

(2.) apply for and accept funds from the federal government 

and use those funds to nv.ke grants to a political subdivis ion [ANY

LOCAL GOVERNMENT] for the purpose of removing debris or w r e ckage from

p ublicly or pri vately owned land or water.

* Sec. 11. AS 26.23.110(b) is amended to read:

(b) Au tho r i t y  under (a)(1) of this section may not be exercised

unless the affected politi cal subdivision [LOCAL G O V E R N M E N T ] , c o r p o­

ration, organization, or individual u n c o n d i t i o n a l l y  authorizes the 

removal of the debris or w r e c k a g e  from public and private property 

and, in the case of removal of debris or wreckage from private p r o p­

erty, first agrees to indemnify the state government against claims 

arising from the removal.

* Sec. 12. AS 26.23.210 is amended to read:

Sec. 26.23.210. RELATION SHIP TO CIVIL DEFENSE LAWS [STATUTE],

(a) AS 26.20 (civil defense) [THE A L A S X A  CIVIL DEFENSE STATUTE 

(AS 26.20),] applies to preparedness, response, and recovery from 
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$
disasters caused by enemy attack and other h o s t i l e  m i l i t a r y  or p a r a­

mil i t a r y  action.

(b) The provisions of this chapter, other than AS 26.23.130,

apply to preparedness, response, and recovery in cases of n a tur al and 

fNONMILITARY] manmade disasters other than disasters listed in (a) of 

this s e c t i o n .

* Sec. 13. AS 26.23.230(1) is amended to read:

(1) "disaster" means the occurrence or imminent threat of

w i d e s p r e a d  or severe damage, injury, or loss of life or p r o perty

result ing from a [ANY] natural or [NONMILITARY] m a n - m a d e  cause^_ i n­

cluding

(A) [, BUT NOT LIMIT ED TO,] fire, flood, earthquake,

landslide, mudslide, avalanche, w i n d - d r i v e n  water, w e a t h e r  c o n d i­

tion, tsunami, volcanic activity, epiaemic, air contamination,

blight, infestation, explosion, riot, [EQUIPMENT FAILURE,'] or

shortage of food, water, fuel, or c l o t hing^

(B) f , OR] the release of oil or a haz ardous sub-

s t a n c e , if the release requires [REQUIRING] prompt a ction to

avert environmental danger or d a m a g e ; and

(C) equipment failure, if the failure is not a p r e­

dictably frequent or recurring event or preventable by a d e q u a te
j

equipment m ainte nance or operation;
i

* Sec. 14. AS 26.23.230(3) is amended to read:

(3) "emergency" has the m e aning given in 42 U.S.C. 5122
i

^Disaster Relief and Emergency A ct [OF 1974]);

* Sec. 15. AS 26.23.230(5) is amended to read:

(5) "political subdivision" means

(A) a [HOME RULE O R  GENERAL L A W  BOROUGH O R  CITY I N­

CLUDING A UNIFIED] municipalityj_
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(B) [, ] an u n i n c o r p o r a t e d  villagej_ [, ] or

(C) another [OTHER] unit  of local government;

* Sec. 16. AS 26.23.230(6) is amended to read:

(6) " tempora ry ho using" has the m e ani ng given in the f e d­

eral D i s a s t e r  R e l i e f  and E m e r g e n c y  Act [OF 1974 (P.L. 93-288, 88 STAT. 

143)];

* Sec. 17. AS 26.23 is amended by adding n e w  sections to read:

AR TICLE 2. D I S A S T E R  R E L I E F  FUND.

Sec. 26.23.300. DISASTER R E L I E F  FUND.. (a) There is in the 

O ffic e of the Govern or a disa ster r e l i e f  fund. The Depart m e n t  of 

R e v e n u e  is cus todian of the fund.

(b) Subject to the restrictions of (d) of this section, the

g o v e r n o r  may, w i t h o u t  additional le gislative au thorization  expend not 

more than $1,000,000 of the assets of the disaster relief fund for the 

f ollowing purposes:

(1) to implement p ro visions of law relating to disaster 

r elief in the case of a disaster;

(2) to alleviate the effects of a disaster by m aking

grants or loans to persons or p o l i t i c a l  subdivisions on terms the

g o v e r n o r  considers a ppr opriate or by other means the governor c o n­

siders appropriate.

(•'.) Subject to the r e strictio ns of (d) of this section, the

g o v e r n o r  may, w i t h o u t  additional legislative authorization, expend

d uring a fiscal year not more than $500,000 of the assets of the

d i s aster r e l i e f  fund to prevent or m i n i m i z e  the effects of an event 

that occurs in the state and that, in the d etermination of the g o v e r­

nor, poses a direct and imminent threat of a disaster of sufficient 

m a g n i t u d e  and severity to justify state action.

(d) The governor shall present • to the legislature an annual

SCS CSHB 5 5 6 (Fin) -10-



accounti ng of m o n e y  expended from the disaster relief fund.

(e) The governor shall adopt r egul ations to carry out the p r o­

visions of this section.

ARTICLE  3,. FUEL E M E R G E N C Y .

Sec. 26.23.400. FUEL E M E R GENC Y FUND. T here is e s t a b l i s h e d  in 

the Office of the Governor the fuel e m e r ge ncy fund. W h e n  the governor 

determines that a shortage of fuel is s u f f i c i e n t l y  severe to justify 

state assistance, the governor m a y  m a k e  a grant from the fuel e m e r­

gency fund to a political subdivision to p u r c h a s e  emergency supplies 

of fuel.

* Sec. 18. AS 26.23.090(c), AS 44.19.048, 44.19.049, 44.19.050, and

.19.052 are repealed.
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The following summarizes the pr incipal provisions of
CSHB 556 (Finance) ame nding the A l a s k a  D i s a s t e r  Act, AS 26.-
23, and repealing r e la ted provisions. „

This bill revises the A l a s k a  D i s a s t e r  Act in order to put 
the statutory a u t h ority for stat^ planning, response, and 
assistance in the event of a d i s aster emergency on a sound 
basis. After giving attentio n to the respective roles of 
the governor and the legislature in responding to a disaster 
emergency declaration, the balance of the bill revises and 
updates key provis ions applicab le to the state's p r e p a r e d­
ness and response mechanisms.

The relationship b e t w e e n  the executive branch and the l e g i s­
lative branch in r e s p o n d i n g  to disasters is addressed in the 
bill's first two sections.

Bill section 1 defines the essential elements of the gover- 
nor's role in d e c l a r i n g  a disaster em ergency and initiating 
the response of the state government's execu t i v e  branch. 
After removing from this s ubsection all references to the 
legislature's role in r esp onding to a disaster emergency and 
establishing those in a separate section (AS 26.23.025, 
added in the next follo w i n g  bill s e c t i o n ) , the section re- 

tes the section stylistically, shifting the description 
ox the governor's respo n s i b i l i t i e s  from the passive to the 
active voice. Signi f i c a n t  substantive changes are not 
otherwise made.

Bill section 2 describes the legislature's role in formulat- 
ing a disaster e m e r gency response:
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-- Subsection (a) should be read in conjunction with 
AS 26.23.300, set out later in the m e a s u r e  as part of bill 
section 17. It limits the operation of the section on leg­
islative involvement to those instances in w h i c h  the g o v­
ernor proposes to spend (1) more than $1,000,000 from the 
disaster relief fund as grants and loans to alleviate the 
effects of a disaster; (2) more than $500,000 from the fund 
if "an event . . . occurs in the state . . . that, in the 
determination of the governor, poses a direct and imminent 
threat of a disaster of sufficient m a g n i t u d e  and severity to 
justify state action" (see page 10, lines 13 - 16); or (3) 
an amount from the fund that exceeds the fund's unallocated 
balance.

-- Subsection (b) directs that, if the disaster e m e r­
gency is declared while the legislature is in session, the 
governor is to submit a financing pl an identifying sources 
of appropriated money that the governor, intends to use to 
respond to che disaster or a supplem ental appropriation.

-- Subsection (c) directs that, if the disaster e m e r­
gency is declared while the legislature is not in session, 
the governor is to call for a legisla tive special session 
and submit the same documents; if w i t h i n  five days of the 
governor's call the pr esiding officers determine that a 
special session should not be convened, the governor is not 
to convene one.

-- Subsection (d) provides that actions of the governor 
in response to a disaster emergency n o t  approved by c o n c u r­
rent resolution of the legislature at a regular or special 
session are void.

-- Subsection (e) authorizes the governor to proceed 
under his proposed financing plan if the legislature, not in 
session, does not convene in a special, session.

—  Following current law (AS 26.23.020), subsection (f) 
allows the legislature to terminate a d i s aster  emergency at 
any time by concurrent resolution.

■k -k -k

The remainder of the bill makes a series of technical and 
substantive changes whos e inclusion h a d  be en suggested by 
the division of emergency services, d r a f t i n g  corrections, 
and substantive changes intended to b e t t e r  define the rela-


