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CSHB 541 (Resources)
Department of Revenue Comments
House Finance Committee
April 19, 1990

The committee 1is considering CSHB 541 (Resources), which
currently embodies a number of provisions suggested by the Department
of Revenue. The legislation will improve the process for resolving
disputes between tfe state and the oil industry over back taxes ana
royalties.

Specifically, the provisions prohibiting extra confidentiality
in settlements, requiring documentation of settlements, and the
I"gislative oversight provision together provide for less secrecy and
more accountability than under the law today. This is good public
policy. We note that these provisions apply to tax and royalty
disputes, but not to pipeline tariff disputes.

Additionally, the interest provisions improve the "back-taxes"
resolution by removing a disincentive to pay -- or an incentive to drag
out a dispute as long as possible. The current interest provision is
outdated and needs revision; the rate should follow the market. The
department would prefer that the interest rate be uniform for all
taxpayers and all tax types.

The department does not support the notification provisions in

sections 3 (AS 43.05.060(b)) and 4 (AS 43.05.070(c)). First, program



responsibility should clearly reside 1n a single program. To require
notification Is to Imply shared responsibility; shared responsibility
means loss of accountability. Second, good managers will invoke the
procedures outlined here in appropriate cases, whether or not the
provisions are in statute; bad managers will avoid these guidelines -
or give them pro forma compliance — whether or not the provisions are
in statute. Attached 1s a proposed amendment deleting this provision;
for consistency, it is deleted from the royalty provision as well as
the tax provisions.

Finally, although the department is comfortable with the
internal review provisions in the bill, the department does not support
the seven day restriction on the ability to approve an agreement. The
provision may be too restrictive in some cases, and would not be long
enough in others. Again, program responsibility must reside with the
program manager. The attached amendment would delete this provision

from the two tax provisions, and, for consistency, also from the

royalty provision.



HB 541

A. LB& A Report on Tax Matters

Sec. 1: This section amends AS 24.20.271 by widing a new subsection
to require the Legislative Auditor to audit and report periodically on tannually to the
Legislature on the resolution of disputed royalty and tax payments, and to report
periodically on tax functions.
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Chenoweth
AMENDMENT
OFFERED IN THE HOUSE
TO: CSHB 541 (Resources)
Page 1, line 9:
Delete "the Department of Revenue™
Insert "those departments”
Page 1, line 10:
Delete "that audit”
Insert "its audits"”
Page 2, line 23:
Delete "annually™
Insert "periodically”
Page 2, lineH25, after "Revenue":
Delete ", including the department®s resolution of disputed taxes;
(B) prepare a report summarizing the result

audit that may contain information made confidential by *.S 43.-

05.230 and a version of the report edited for the public”

Page 3, line 1:
Delete "(C)"

Insert "(B)"

-1- 4/13/90
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Page 3,

¥ 6-1806Ea
Chenoweth

lines 1-2:

Delate "and the unedited report prepared under (B) of this paragraph”

Page 3,

line 3, after "session":

Insert "j_

(11) annually

(A) conduct an audit of the resolution of disputed
royalties by the Department of Natural Resources and disputed
taxes by the Department of Revenue;

(B) prepare a report summarizing the results of the
audits that may contain information made confidential by AS A3.-
05.230 and a version of the report edited for the public; and"”
(C) submit the audit and the unedited report prepared

under (B) of this paragraph to the legislature not later than the

first day of the regular legislative session”

A/13/90



AMENDMENT

OFFERED IN THE HOUSE

TO: CSHB 541 (Resources)

Page 3, line 8, after "more":

Insert "and that relates to a calendar year that is five or more years

before the current year”

Page 3, Uline* 17, after "more":

Insert "and that relates to a calendar year that is five or more years

before the current year"”

Page 4, line 19, after "more":

Insert "and that relates to a calendar year that is five or more years

before the current year"”

Page 4, line 29, after "more™:

Insert "and that relates to a calendar year that is five or more years

before the current year"”

Page 5, line 29, after "more":

Insert "and that relates to a calendar year that is five or more years

before the current year"”






AUDIT DIVISION

PO. BOX W
JUNEAU. ALASKA 99811-3300
THE LEGISLATURE

BUDGET AND AUDIT COMMITTEE

April 18, 1990

The Honorable Ronald L. Larson

Co-Chairman, House Finance Committee
and

The Honorable Lyman F. Hoffman

Co-Chairman, House Finance Committee

Dear Co-Chairmen Larson and Hoffman:

The Division of Legislative Audit Division has reviewed
CS for House Bill Mo. 541 (Resources) . The bill provides
for this Division®s involvement in the review of the
Department of Revenue®s resolution of disputed taxes and
also for performance audits of the Department of Revenue tax
functions. We support the involvement of the Audit Division
in this area, as does Senator Kerttula, Chairman of the
Legislative Budget and Audit Committee.

We have proposed amending language to Section 1 of the bill
to better define the requirements for audit review. The
amended language 1is enclosed for your consideration. The
proposed Jlanguage vrequires periodic performance audits of
the tax functions of the Department of Revenue as opposed
to annual audits. The Department has a variety of tax
programs and we would envision conducting a detailed review
annually of one or two specific programs. On a rotating
basis, we would cover all tax programs This will lessen
the impact on the Audit Division and better fit the purpose
of performance audits.

The proposed language also includes the resolution of
disputed royalties by the Department of Natural Resources
along with the resolution of disputed taxes by the
Department of Revenue.

Finally, we have also enclosed a fiscal note to accompany
this amended language. The fiscal note provides for two
Auditor positions, most likely positioned 1in Anchorage to
implement the new responsibilities.

ITf we can provide any additional information, please contact
me at 465-3830.
Sincerely, [/ A

Randy y. Welker

Legislative Auditor

Division of Legislative Audit
Enclosure



(10) periodically

(A) conduct a performance audit of the tax
functions of the Department of Revenue and submit the
audit to the legislature not later than the first day
of the regular legislative session;

(11) annually

(A) conduct an audit of the resolution of
disputed royalties by the Department of Natural
Resources and disputed taxes by the Department of
Revenue;
(B) prepare a report summarizing the results
of the audits that may contain information made
confidential by AS 43.05.230 and a version of the
report edited for the public; and "

© submit the audit and the unedited
report prepared under (B) of this paragraph to the
legislature not later than the first day of the regular
legislative session



Synopsis of CS HB 541 (Res&vahela/trngdto ?r)l and Gas Revenue Disputes
| menaments

A. LB& A Report on Tax Matters:

This section amends AS 24.20. 27]] ﬂdrnganew subsection
to recrurre the Le rsla ve Au?rtorto éht and report annually ot e L&gislature on tax
unctions, incluaing the resolution o spute faxes.

B. Internal, Independent Review of Major Oil & Gas Settlements:

oe 1sure that major settlements of the State's royalt ||t| tion under
AS 38, 0% are rn the w IC Interest tﬂrs section re urrest ommrsg nye aturaJI
Res?urces bet orese rng an}/nroiyalt dis ute Invol rn aclaim reatertan$10 rlron for
acaenFar ear rrre years or more t}t) ort tecurret ar, to obtain an Ind erfen
hnete(r)%%“rre o ee roposed setflement by an individual who was, not invelved in”

J ﬁe review Hlsgech fy initial obectrves and how theyar met and wll consider
owtesettlermehta P erou stan Ing drspuﬁes Additiona Iy, |ssectron Rrovr es
that: tr eCommrsron rshall notify t eGovernorw en negnotratrons have bequn ﬁ ere shall
b amrn mum of 14 days etvvee tetmet eCommrFsro errecervesa fina ?ettemeht
eran the date?/ gproves sttement no settementsha extend confjdentiality
otherwise provided by law; and full documentation shall be maintained for review.)

r ind

l atro under 13.0
rca sectrons require t ﬁ
rnvo vr L}g;amounts eatert ﬁ]an

4-To ensure that major settlements of the State's tax
%060 or AS.4 305 0701are In the %Ire interest, these
Comm ss“)nerofRevenue hef 0 e sett rn%anry tax drs u e
lon orataxz\ear IVe years or eelorrortb
current year, to obtain an independent, infernal revre f the proposed settiement by an
Indivi who Was not rnvo N neg otratrngt gtement
e review wijll g h initialob ectr esan (hey are me and will consrdg
how the settlermenta ects ot erou stan Ing disputes. Ad It onal t IS Section Rrovr es
tat the, Commrﬁroners all notif eGovern rwhen negotratrons have beﬂun there shall
aminjmum 0 een tgetrmet rg sronerrecervea h(Jsetdement
confidentiality

seven
? eran edae?? yove setdement: no setdement shall exten
otherwrse provrrti E al\w anaf ? (?ocumentatron shafr%e maintained for review.
C. Interest Provisions on QOutstanding Oil & Gas Taxes:

ec. b; Tt&rs section amends AS 43 05.225 to change the int ee?t rates f 0r
gitan ”F oil and gas taxe R]ard under AS 43, 55 AS 43,5 AS4 {, former AS

1or rmer AS%3, 58[) ro 12A) Interest to a Ioatrng interest rate five E)rcenéa
Borntsa ove the annual rate ¢ Oarge ?/n]em er banks foradvances by the 12th Federal
eserve District and compounded quarter

Sec. 6: This ame] n}]nt t? AS 43.05.280 majntains State refunds of
overpayments on taxes other than oil and gas taxes at 12%.

Sec. 7: This section attends AS 43.05.280 to change the interest rates for State
refunds of overpayments on. oil and gas taxes 0ar under, 3 0, AS

4357, for h S43.21, orformerﬁb 43. 8e)f m 12% shm Iedrnterest t% floa nq
n erestrageW t reeB rcené? points above the annual rate ¢ ggde e erba
aavances by the 12t | Reserve District and compounced quarter
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State Legislature
HOUSE RESOURCES COMMITTEE S B« *

Juneau, Alaska 99811
(907)465-3715

To:  Rep. Lyman Hoffman, Co-Chair L '
Ho%se%%anceCommittee DL Apnl 9, 1890

Frgm:  Rep. Cliff Davidson, Co-C
House Resources Committee

Re:  HB 541 (Dealing with Qil and Gas Revenue Disputes)

The House Resources Committee passed HB 541 out to the House Finance
Committee. In my estimation, this bill is an important piece of legislation that will cure
many of the problems in the system of reviewing oil and gas revenue dispute settlements.
Specifically, this bill does four things. CSHB 541 (Res):

— requires the Commissioner of Revenue (tax) or Natural Resources (royalty) to
conduct an independent, internal review of every major settlement (introduced by Speaker
Cotten and endorsed by Comnussioner of Revenue Malone);

= requires Legislative Budget and Audit to review settlements and prepare an
annual report to the Legislature on the status of outstanding cases (submitted ty Dept, of
Revenue);

== sets out in statute that no settiement shall extend taxpayer confidentklity beyond
the existing statutory provisions (submitted by Dept, of Revenue and Rep. Menard);

== changes interest rates on outstanding oil and gas taxes from 12% simple toa
floating interest rate keyed to the federal funds rate and compounded quarterly (modified
from Rep. Gruenberg's HB 519; recommended and re-drafted by Dept, of Revenue).

Attached are a synopsis and a copy of the bill with suggestions for minor changes
consistent with the intent of the Resources Committee, along with materials on the major
features of the bill with suggestions for alternatives to some of the key provisions.

With upwards of $5 billion involved in outstanding oil and gas revenue disputes,
this is an area worthy of our efforts. At this late date, we need top-quality handling in your
committee. | am hopeful, therefore, that you will take on the task of seeing this bill
quickly through to the floor.
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From the desk of Richard A. Fineberg 401 8\\nh St. - Apt. 206

Juneau, Alaska 99801 tel 9°7 / 463-3568

Ik- Representative Cliff Davidson naiei April 2, 1930
Co-Chair, House Resources Committee (rev. #2)

Representative Curt Menard
Co-Chair, House Resources Committee

Re: m Comments on HB 541 (Oil & Gas Settlement Review)

You have now heard testimony for three days on measures
dealing with oil and gas revenue disputes. I believe the
most important of these bills is HB 541 (Cotten), which
provides straight-forward statutory guidelines for review of
settlements for a tax or royalty claim greater than $10
million, on the books for at least one year and involving a
year at least five years prior to the current year.

Industry representatives have opposed HB 541. More
surprisingly, the Departments of Law and Natural Resources
have also expressed reservations. Since this bill simply
codifies review procedures the Commissioner would use to pass
judgement on settlements of this importance, ."lack of
departmental support is surprising. While some of the
arguments against HB 541 have merit at first glance, 1
believe these arguments are answerable.

As 1 understand them, industry and department staffs
have raised five major points concerning HB 541. These
arguments, along with the response to each, follow:

%

1. The Commissioner could circumvent this statute
simply by hiring someone to do what the Commissioner wants.

Response: The rubber-stamp problem is unavoidable
and is no reason not to enact this statute. The fact
is, at this time there are .no guidelines 1in place to
govern this major policy area. With codified procedures
in place specifying internal, 1independent review, you
are certainly less likely to see a rubber-stamp
settlement than without such procedures. (To cure the
rubber-stamp problem by setting up an independent review
process outside the department was considered and
rej"cted during the drafting of HB 541 because such a
proposal would add a new layer to an already complicated

process.)



Frneberg 412190 (rev. #2)
Page 2

2. The existence of a review procedure would undermine
the negotiat-oxs™ status with its industry cOUNterparts.

Rasponse: It is not clear why this is
review would undermine the settlement process. HB 541
merely sets out in statute a review similar to what a
Commissioner should dq before taking a major Polrcy
ste Industry negotiators must be” aware tha
settlements involving hundreds of millions of dollars
are Publrc policy isSues that can and should be reviewed
ecced public offrcrals before they are put into

p¥ace

3. A settlement of this kind of case is too complex to
be reviewed in 14 days.

Response: (A) In fact, | conducted a review
similar to the one ‘set out in HB 541 in the 1988 ARCO
income tax settlement. Thac review required less than

days. . (B) Nothing in the proposed statute prevents
the Commissioner from beginning the independent review
earlier; the 14 day hiatus specified in HB 541 is simply
a cooling off-pericd, not a review mechanism.

A* The Commissioner of Natural Resources has already
specified that she will get a "second opinion" from the
1iJ: faa.~.iiig-.a-tllazneys in the royalty ditigation_

Response:. (A) Even if this were true, what about
future commissioners? Shouldn't matters of this
magnitude have statutory guidelines? (B) Nothing in the
proposed review framework prevents the ‘Commissioner from
seeking the counsel of the rtrgatrnsg attorneys; the
review™ framework establ rshed 41 sim Iy ?uarantees
the litigating team a sounding board to presen Its
viewpoint. IS 1S necessary’ hecause po rc%/ makers have

in

sometimes discounted the opinions of litiga
attorneys in Rrevrous settlements becauSe the” attorneys

were felt to have a vested interest in continued
litigation.

iL  This review will not contribute to public review by
putting more information into the public record,

Response: This statute was desrgned to improve
policy executionf not development or réview. However,
It is possible to amend this legislation by requiring



Fineberg 4/2/90 (rev. #2)
Page 3

the Commissioner to make a summary of a magor settlement
Pubhc. (Since settlements coveréd by HB 541 jnvolve
tax years five years prior, such a provision should not
jeopardize currént market information.)

The Department of Revenue has Proposed_ adding sections
pertalnlnq to interest rates and legislative oversight
measures tor HB 541, While legislative oversight can” improve
the State's policy formulation~and review, the essence of HB
541 deals with policy execution. Post-settlement legislative
review is ng substitute for statutory guidelines for the
execution of major oil and gas revenue "dispute settlements.

_This analysis supports the conclusion that the need for
codified, intefnal, m_eRendent review of major oil and gas
revenue disputes outweighs the arguments. against HB 541, 7 In
view of the amounts at issue in outstanding cases and the
documentﬁd westmns concerning past settlements, | believe
HB 541 should be enacted this Vear.



Fron th deso Ichard % Flneb 401 qthb&t Apt. 208

unead, aska / 463 3568
o: Rep. Sam Cotten ate:  April 3, 1990
! Spgakerof e Hou & P

re:  Oil & Gas Revenue Disputes (Follow-up to Yesterday's Conversation)

In response to my concern about the failure to reference litigation guidelines (along
with the implication that they were no longer in effect) in the four pages on the royalty case
released to you and Senator Kelly last October 17, you noted your reliance on Wil Condon
and his litigation team.  Wilson does not determine royalty litigation policy; he carries it
out The Working Group rightly regards him as a contract attorney —albeit a very sage and
experienced one.

As you know, the Commissioner of Natural Resources has created a special
settlement team that is working actively to settle the States royalty litigation. The
Commissioner of has informed House Resources that she has no intention of establishing
an independent review procedure for this important case. Instead, she writes:

|n|t|a| rewewo settlement offers wil| be undertaken b the settlem nt team |
Y ome Any recommendations foward setement for this group
| be eV|ew the||t| ation team and Its consu ?nts That team,
which has underta er]t e most extensive anay3|so and a%%resswe ,
posture toward ro ata/ at|c1ns woul row e st extensive
secon]oplnlon on propose settementsorset ement otfers [emphasis

added

In n.ty estimation, the Commissioner's blueprint is no substitute for the intermnal,
independent review that HB 541 would mandate. Her plan has two basic problems:

First, settlements tend to develop a momentum of their own, as we have seen in the
past This happens because a settling team is liable to become enamored of its own
settlement, and also because a bureaucratic group that works at length on a project
naturally wants to complete that project

What about the so-called "second opinion" by the litigating attorneys? If the
litigating attorneys do not approve the settiement, their w;sdom is liable to be dismissed on



one of two grounds: "Of course they want to litigate: They're lawyers." Or: "These
lawyers just don't want to see their rice bowl broken." I've seen that happen at critical
JUTICt Tesin-pmh  the major settlements with which | am familiar.

Note that the Commissioner's letter to the Resources Committee indicates that the
State’s IItlgatlng attomeys exhibit @ most aggressive posture toward royalty
obligations. ~ As you and | both know, Wilson is, by nature, rather cautious (it was
Condon, for example, who pushed the 1982 TAPS settlement). | admire Wilson and
respect for the work of his team. But | can tell you that if he does not approve of a
settlement, his view is liable to be dismissed as one of those litigating attorneys.
Moreover, if he Is not apprised of a settlement's particulars in time, his admirably cautious
nature will prevent him from expressing strong opposition. This, in my estimation, is a
very real danger.

This is not an outsider's opinion: in addition to serving on the Royalty Litigation
Working Group from its inception through early 1989, | worked closely with Wilson and
his team in Los Angeles and Anchorage on three separate projects in 1987 and 1988.

With hundreds of millions of dollars riding on royalty disputes w:th individual
companies and $1.3 billion in outstanding claims (excluding punitive damages), the
independent, internal review mandated by HB 541 seems like a wise precaution. The
history of previous settlements demonstrates the need for this measure.

Vv

cc. Rep. Mike Navarre
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What should the State choose for
Interest rates on taxes due?

"Presently, delinquent taxes pay interest at a fixed rate of 127.
simple interest. Generally, this is a great deal less than what a

taxpayer would have paid if he borrowed the money at a bank.

I would recommend that the rate on delinquent taxes be tied to the

market.

I believe that a floating rate 5. points above the federal reserve

rate, as set out in AS 45.45.010(b) would work well for delinquent taxes.

A lower rate, say 3. points above the federal reserve rate, should
apply to any refunds. This would give a taxpayer an incentive to get the
issue resolved, but would not put the state at risk if a taxpayer

overpaid.

A similar differential approach is used by the U.S. Treasury

Department.

Hugh Malone
Commissioner /

Department of Revenue

At.achment: (1) Compound interest chart
(2) Historic Federal Reserve discount rate



COMPOUND INTEREST - AN INCENTIVE TO PAY

,$.100,000 + interest from 1/1/80 to 1/1/90.
\Showing total amounts which would be due at one, 5, and 10 years. <

1/1/81 1/1/85 1/1/90

127. simple $112,000 $160,000 $220,000
127. compound 112.000 176,234 310,584
207. simple 120.000 200,000 300,000
207. compound 120.000 248,832 619,174
Floating Rate 5/. above 116,800 207,140 356,980

Federal Reserve (AS 45.45.010(b)
compounded annually V

*/ These amounts were calculated using the following yearly rates for
the federal reserve rate and adding 5/. to each rate to reach the rate
called for in AS 45.45.010(b). These rates are for illustration purpose
only:

Federal Reserve Rate Average First year 0 11.8
weighted by days for period Next 4 years 0 10.4
eindicated. Last 5 years 0 6.5

See attachment for actual base federal reserve rates during this
period.



"DISCOUNT RATE*
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Clockticking on settlement revi

List October, the Nnturol Resources
Commissioner Lennie Corsuch released
four pages of information on the Stale's
North Slope royally oil litigation case.
Tliis long-running court struggle centers
around the Stale's effort to determine
what Alaska North Slope oil was actually
worth when it was sold for every month
that royuliica hove been paid since Au-
gust , when the first North Slope oil
royalty payments came in.

The documents listed for the first time
the amounts by which the State claims IS
North Slope producers have underpaid
their royalties. The total came to §
million,indudinginterest. O fthisnmount,

percent was divided among the three
major Prudhoc Bay producers — ARCO,
UP and Exxon. In addition, thoStnte esti-
mated that purchasers of the State’s roy-
alty oil, who agreed to adjust their pay-
ments when the case was settled, would
bo liable foran additional $378 million on
the same basis.

Moreover, the Slate is seeking treble
damages ogainst three producers —
ARCO, Sohio (now wholly owned by BP)
nnd Chevron.The Stole alleges that those
producers misrepresented the basis for
the theirroyoltypaymenlisthrough negli-
gence or fraud, thereby breaching con-
tractual nnd fiducinry (trust) responsi-
bilities to the Stale.

For years, this cate wus known as
eAmerada Hess,” socull fur the firstofthe
defendants. But Amerada Hess, which
only owed about $ — an almost
imperceptible fraction of the amounts at
issue —quickly., settled its claim. As a
result, the Slate's case is now simply
known as "royalty litigation.”

Whatever the name, three other small
producers have already agreed toabide by
the outcome. Thai still leaves $89 mil-
lion atissue — plus the 378 million from
royalty purchaser! — secluding the claim

Richard A. Fineberg

Praise the Pipe and

Pass the

for treble damages.

The royalty litigation trial is scheduled
tobeing sometime in the springof in
Juncuu — if ltcomes to trial. The State is
also trying .j settle the case outofcourt,

In many ways, settlement makes a lot
ofsense. This case has cost 0ver$30 mil-
lion to prepare, with costs rising as trial
approaches. A supplemental appropria-
tion for unanticipated expense in prepar-
ing theense for trial added $7 4 million to
the case budgetforthecurrentfiscal year.
However, these costs pule beside the po-
tential gain to the slate from successful
rejHution, cither by trial or by setllo-
ir. .t

How docs the State go about settling
such nmnmmothcnse?The Commissioner
of Nutural Resources has created a spe-
cial, three-person settlement team thatis
working actively toward settlement, but
past settlement of major tax claims —
along with the settlement of the
trans-Alaska Pipeline rate case — have
called the Slate’s settlement process into
question.

This is a rather ur.usunl area of ublic
policy. If you get n traffic ticket, you pay
the penalty or go to court. Ifyou receive a
traffic ticket when you are drunk, the
penalty is alsoclear. And ifyou rack ups
specific number of infractions, you lose
your license to drive. But ifyou are one of
the smnll number of taxpaying corpora-
tions that habitually underpay their tax
and royalty bills by millions of dollars,
year oileryear, and if you then stonewall
the tax auditors, the sanctions are not at

M oney

all clenr. Tho typical outcomo is a settle-
ment negotiated in the absence ofclear
statutory guidelines, and in secrecy that
erodes ihc checks nnd balances that nor-
mally safeguard the public interest.

In view ofthe magnitude orthe royalty
case and the troubled history of other oil
nnd gos settlements, it's surprising that
there are no proceduresin place toinsure
anindependentreview ofany settlement
that might be negotiated by the settle-
ment team.

Nor ure any formnl review procedures
contemplnted.

Last month,the CnmmissioncrofNutu-
ral Resources informed the Legisluturo
that she has no intention of establishing
an independentrcview procedure for this
important case. In response to a Iegisln—
tiverequcst.thoCommissioiierrcsj™-
that:

“.. .initial review of settlement olfers
willbe undertaken by the settlement team
| havo nppointed. .. .Any recommenda-
tions townru settlement for this group
(sic) will be reviewed by tho litigation
team nnd its consultants... .That 'earn,
which hns undertaken the mostextensivo
nnolysisofnnd aggressive posture toward
royalty obligations.,, would provide tho
most extensive 'second opinion' on pro-
posed settlements or settlement ofTvrs."”

In other words, the Commissioner in-
tends to rely first on the settling team to
review its own settlement nnd to rely
second on the litignting attorneys to blow
the whistls if the litigutors don'tlike tho
settlement. | believe-this plan has two

April 13,1900~ AD-Ateska
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basic problems:

First, 'settlements tend to develop a
momentum of their own, a phenomenon
those ofus dose to the settlement process
have seen in the past. This happens be-
cause the settling team is liable tobecome
enamored ofits own settlement, and also
because a bureaucratic group that works
at length on a project naturally wants to
see results. With hundreds of millions or
dollars ridingon disputes with individual
compnnioi, independent review — not
review by the settling team — seems like
a wise precaution.

W hat about the so-called ‘second opin-
ion" by the litigating attorneys? This
review will protect the public interest
only if tho recommendations nre heeded.
But if the litigating attorneys do not
approve tho « ttlement, their wisdom is
liable to be dismissed on one of two
grounds: “Ofcourse they want to litignta:
‘lliey’ro lawyers.” or "These lawyers just
don’t wunt to see their rice bowl broken.”

The seeds forignoring the second opin-
ion are already planted: Note that the
Commissioner’sreccntletter tothe Legis-
lature indicated thatthe State’slitigating
attorneys exhibit a "mostaggressive pos-
ture” toward royalty obligations.

With upwardsof$Jbillion outstanding
in taxes — most ofitinvolving the North
Slope (and, presumably, the same, few
major producers) — there is a similar
need far un internal review procedure for
tax settlements. In September, , the
Administration’s Oil & Gas Subcnbinot
commissioned the creation of independ-
ent review procedures. After thirteen
months, draft procedures from the Gover-
nor’s Office finally found their way to the
Doportmentofltcvenui, where thoy hnvo
languished for tho last six months,

A proposal introduced enrlier this ses-
sion by the Speaker ofthe Housed ]1 5 11
would create a statutory requirement for
internal, independentreview of major oil
and gus settlements in both tho tnx and
royalty arenas. 'Hie proposal hns cleared
the House Resources Committee and is
now in tho Finance Committee. It re-
mains to be seen whether the House lead-
ership can push this bill through before
the curtain fulls un the currentlogislative
session.

Tho legislative clock will stop ticking,
but Botllomcnt negotiations will continue
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CONTINUATION of FISCAL NOTE ANALYSIS™""

For Bill/Resolution No. ffl

This bill amends AS 39.05.035 to require that if the commissioner of natural
resources enters into negotiations to compromise or settle a dispute between the department
and a person as to a royalty or net profit payment involving a claim that totals, with
applicable penalty and interest, $10,000,000 or more, the commissioner shall advise the
commissioner of revenue and the attorney general that negotiations have commenced, not later
than days after the commencement of negotiations.

This bill also amends AS  A3.05.070 torequire that if the Department of
Revenue enters into negotiations to compromise or settle a tax dispute between the department
and a taxpayer involving a claim that totals, with applicable penalty and interest,
$10,000,000 or more, the commissioner of revenue shalladviso the commissioner of natural
resources and the attorney general that negotiations have commenced, not later than 1A days
after the negotiations commenced.

In effect, the bill institutionalizes the notification process jo be followed
whenever the Departments of Natural Resources or Revenue seek to settle major royalty or
tax claims. Inasmuch as notification is a normal part of business, there should not be a
fiscal impact for the Department of Law.

No.l.
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* |f the independent appraisal of a proposed settlement, as required by this
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Fiscal Note
KB 541°

March 22, 199

Analysis

This bill would establish a review and or a 14 day cooling
off period for agreements and settlements of tax and royalty
disputes in excess of $10 million entered into by the Department
of Revenue or the Department of Resources.

The aim of this bill is to provide additional assurance that

the State receives the maximum expected value from oil and gas
tax and royalty revenue.
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Rlﬁes 6-1806C

(S)hriginal sponsor(s): REP. COTTEN, Navarre, Davidson, Gruenberg, Boyer,
arp

IN THE HOUSE BY THE FINANCE COMMITTL'F
SENATE TS FOR CS FOR HOUSE BL.L NO. 541 (Finance)
IN THE LEGISLATURE OF THE-STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to certain agreements, compromises,
and settlements entered into by the Departments of
Natural Resources and Revenue; to legislative audit
of those departments and the release of a report of
the audits, that may include or refer to confidential
information, to the legislature and public; and to
collection and payments of royalties from state
resources, the interest rate on unpaid taxes and
royalties from state resources, and the interest rate
on overpaid taxes."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 24.20.271 is amended to read:
Sec. 24.20.271. POWERS AND DUTIES. The legislative audit divi-
sion shall
(1) conduct a performance post-audit of boards and com-
missions designated in AS 44.66.010 and of those programs and activ-
ities of agencies subject to termination as determined in the manner
set out in AS 44.66.020 and 44.66.030, and submit the audit, together
with a written report, not later than the first day of the regular
session of the legislature convening in each v--ar set out with refer-
ence to boards, commissions™ or agency programs whose activities are.
subject to termination as prescribed in AS 44.46;
(2) audit at least once every three years the books and
accounts of all custodians of public funds and all disbursing officers

HBO0541e -1- SCS CSHB 541(Fin)



of the state;

(3) at the direction of the Legislative Budget and Audit
Committee, conduce performance post-audits on any agency of state
government;

(4) cooperate with state agencies by offering advice and
assistance as requested in establishing or improving the accounting
systems used by state agencies;

(5) require the assistance and cooperation of all state
officials and other state employees in the inspection, examination®
and audit of state agency books and accounts;

(6) have access at all times to the books, accounts, re-
ports™ or other records, whether confidential or not, of every state
agency;

(7) ascertain, as necessary for audit verification, the
amount of agency funds on deposit in any bank as shown on the books of
the bank; a [NO] bank may not be held liable for making information
required under this paragraph available to the legislative audit
division;

(8) complete studies and prepare reports, memoranda® or
other materials as directed by the Legislative Budget and Audit Com-
mittee ;

(9) have direct access to any information related to the
management of the University of Alaska and have the same right of
access as exists with respect to every other state agency”

(10) periodically

(A) conduct a performance audit of the tax functions
of the Department of Revenue; and

(B) submit the audit to the legislature not later than
the first day of the next regular legislative session;

SCS CSHB 541(Fin) -2- HBO541e
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(11) annually
(A) conduct an audit of the resolution of disputed
royalties by the Department of Natural Resources and the resolu-

tion of disputed taxes by the Department of Revenue under AS 43.-

05.060 and 43.05.070: and

(B) prepare a report summarizing the results of the
audit and submit the audit and the report to the legislature not
later than the first day of the next regular legislative session;
the legislative auditor may disclose information made confiden-
tial by AS 43.05.230 to a committee of the legislature meeting in
executive session if the committee has adopted procedures to
protect the confidentiality of the information.

* Sec. 2. AS 38.05.035 is amended by adding new subsections to read:

(g) If the department enters into negotiations to compromise or
settle a dispute between the department and a person as to a royalty
or net profit payment involving a claim that totals, with apnlicable
interest, $10,000,000 or more, the commissioner shall, not later than
14 days after commencement of negotiations, advise the governor that
negotiations have commenced, and shall provide notice to the governor
at least once during each subsequent 30-day period that the nego-
tiations continue,

(h) If the department proposes to compromise or settle a dispute
between the department and a person as to a royalty or net profit
payment involving a claim that totals, v<ith applicable interest,
810,000,000 or more, the commissioner may not enter into an agreement
to compromise or settle the dispute without first reviewing the pro-
posed compromise or settlement with the governor,

(1) The commissioner may not enter into a settlement or compro-
mise of a dispute between the department and a person as to a royalty

HBO541e -3- SCS CSHB 541(Fin)
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or net profit payment it the settlement or compromise provide'! that
information relevant to the settlement or compromise, or the terms of
the settlement or compromise, are confidential beyond the confiden-
tiality otherwise provided for by law.

(j) The commissioner shall maintain for review full documenta-
tion of a settlement or compromise of a dispute between the department
and a person as to a royalty or net profit payment.

Sec. 3. AS 38.05.145 is amended by adding a new subsection to read:

(c) Payment of the royalty to the state under the provisions of
AS 38.05.145 - 38.05.181 becomes due on the date and in the manner
specified in the lease or in a regulation adopted by the commissioner,
and, if not paid when it becomes due, bears interest at the rate
specified in the royalty agreement or as otherwise provided by law.
Sec. 4. AS 43.05.060 is amended by adding new subsections to read:

(b) If the department enters into negotiations to resolve a tax
dispute between the department and a taxpayer involving a claim that
totals, with applicable penalty and interest, $10,000,000 or more, the
commissioner shall, not later than 14 days after commencement of
negotiations, advise the governor that negotiations have commenced,
and shall provide notice to the governor at least once during each
subsequent 30-day period that the negotiations continue.

(c) If the department proposes to enter into an agreement under
(a) of this section to resolve a tax dispute between the department
and a taxpayer involving a claim that totals, with applicable penalty
and interest, $10,000,000 or more, the commissioner may not enter into
the agreement without first reviewing the proposed agreement with the
governor.

(d) In making an agreement under (a) of this section, neither
the department nor the attorney general may agree that information

SCS CSKB 541(Fin) -4- HUO541e
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1 relevant to the agreement, or the terms of the agreement, are confi-

2 dential beyond the confidentiality otherwise provided for by law. The
3 department must maintain for review full documentation of the agree-

4 ment.

5 *Sec. 5. AS43.05.070 is amended by adding new subsections to read:

6 (c) If the department enters into negotiations to compromise or
1 settle a tax dispute between the department and a taxpayer involving a
8 claim that totals, with applicable penalty and interest, $10,000,000

9 or more, the commissioner shall, not later than 14 days after com-

10 mencement of negotiations, advise the governor that negotiations have
11 commenced, and shall provide notice to the governor at least once
12 during each subsequent 30-day period that the negotiations continue.
13 (d) If the department proposes to compromise or settle a tax
14 dispute between the department and a taxpayer involving a claim that
15 totals, with applicable penalty and interest, $10,000,000 or more, the
16 commissioner may not enter into the agreement without first reviewing
17 the proposed compromise or settlement agreement with the governor.

18 (e) In compromising a tax or penalty under this section, neither
19 the department nor the attorney general may agree that information
20 relevant to the compromise, or the terms of the compromise, are confi-
21 dential beyond the confidentiality otherwise provided for by law. The
22 department must maintain for review full documentation of the compro-
23 miss.

24 *Sec. 6. AS43.05.225 is amended to read:

25 Sec. 43.05.225. INTEREST ON TAXES. Unless otherwise provided,
26 when a tax levied in this title is not paid on or before the date
27 prescribed for its payment, [BECOMES DELINQUENT] it bears interest at
28 the rate of 12 percent a year.

29 *Sec. 7, AS43.05.280(a) is amended to read:

HBO541le -5- SCS CSHB 541(Fin)



(a) Simple interest [INTEREST] shall be allowed and paid on any
overpayment of a tax under this title at the rate prescribed in
AS 43.05.225.

SCS CSHB 541(Fin) -6- HBO541e
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LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM May 8, 1990
SUBJECT: SCS CSHB 541 (Finance) "C"™ version
TO: Senator Drue Pearce

FROM: Jack Chenoweth

Legislative

The subject of the legislation is administration of certain
of the state"s revenue laws.

The measure now before the Senate Finance kommittee for con—
sideration addresses the following:

The key provisions of this bill are bill section 2, appli—
cable to disputed royalties, and bill sections 4 and 5, appli—
cable to disputed taxes. These are parallel provisions. In
summary, if the royalty or tax dispute involves $10 million

or more, penalty and interest included, and negotiations to
resolve, compromise, or settle the dispute are undertaken,

the responsible commissioner (Natural Resources for royal —
ties, Revenue as to taxes)

(1) must advise the governor within 14 days that nego—
tiations have commenced, and keep the governor advised
at 30 day intervals;

(2) must present to and review with the governor the
proposed resolution, compromise, or settlement before
affixing Ignature;

(3) may ? .t enter into a res “lution, compromise, or
settlement agreement if that agreement extends con—
fidentiality as to information in or the terms of the
agreement beyond what 1is authorized by law;

(4) must maintain the pertinent records of the resolu—
tion, compromise, or settlement agreement available for
review.



Senator Drue Pearce
Page 2
May 8, 1990

Bill i ~>n 1 amends the duties of the legislative auditor

(1) tc require that official to periodically conduct
performance audits of the tax functions of the Depart—
ment of Revenue, and to report those audits during the
next legislative session [page 2, lines 25 - 28]; and

(2) to require completion of annual audits of royalty
and tax disputes and reporting them to legislative com—
mittees 1in executive session with appropriate safe—
guards to protect confidentiality [page 3, lines 1 -
12].

Bill section 3, applicable to interest due on delinquent
royalty, spells out that a royalty payment "becomes due on
the date and in the manner specified in the lease or [appli—
cable] regulation” [page 4, lines 10 - 11] and that, if not
paid when due, draws interest as provided in the royalt}"
agreement or otherwise as provided by law [page 4, line 11 -
131.

Bill section 6, applicable to interest due on delinquent
taxes, makes a technical drafting change.

Bill section 7, applicable to interest payable by the state
on overpaid taxes, clarifies that the interest payable 1is
simple interest.

JC mi
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUWM May 8, 1990

SUBJECT: SCS CSHB 541 (Finance) "C" version
TO: Senator Drue Pearce

FROM: Jack Chenoweth

Legislative Coun,

The subject of the legislation is administration of certain
of the state"s revenue laws.

The measure now before the Senate Finance Committee for con-—
sideration addresses the following:

The key provisions of this bill are bill section 2, appli—
cable to disputed royalties, and bill sections 4 and 5, appli—
cable to disputed taxes. Th2se are parallel provisions. In
summary, if the royalty or tax dispute involves $10 million

or more, penalty and interest included, and negotiations Lo
resolve, compromise, or settle the dispute are undertaken,

the responsible commissioner (Natural Resources for royal —
ties, Revenue as to taxes)

(1) must advise the governor within 14 days that nego—
tiations have commenced, and keep the governor advised

at 30 day intervals;

(2) must present to and review with the governor the
proposed resolution, compromise, or settlement before
affixing signature;

(3) may not enter into a resolution, compromise, or
settlement agreement if that agreement extends con—
fidentiality as to information in or the terms of the
agreement beyond what 1is authorized by law;

(4) must maintain the pertinent records of the resolu—
tion, compromise, or settlement agreement available for
review.



Page 2
May 8, 1990

Bill sectic 1 amends the duties of the legislative auditor

(1) to require that official to periodically conduct
performance audits of the tax functions of the Depart—
ment of Revenue, and to report those audits during the
next legislative session [page 2, lines 25 - 28]; and

(2) to require completion of annual audits of royalty
and tax disputes and reporting them to legislative com—
mittees in executive session with appropriate safe—
guards to protect confidentiality [page. 3, lines 1 -

12]

Bill section 3, applicable to interest due on delinquent
royalty, spells out that a royalty payment "becomes due on
the date and in the manner specified in the lease or [appli—
cable] regulation”™ [page 4, lines 10 - 11] and that, if not
paid when due, draws interest as provided .in the royalty
agreement or otherwise as provided by law [page 4, line 11 -

131

Bill section 6, applicable to interest due on delinquent
taxes, makes a technical drafting change.

Bill section 7, applicable to interest payable by the state
on overpaid taxes, clarifies that the interest payable is
simple interest.

JCrmi
wkmi6/094
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(907) 465-3991
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MEMORANDUM

TO: .
ATTN: fj

FRoM:  Ginny Fay N \I'/(
LegislativtAvial/Zylst

RE: " IncentivesUto Settle Outstanding Corporate Tax Liabilities
Research Request 89.328

You requested information regarding procedures in other states to encourage
settlement of state income tax liabilities. You are interested iIn changing
Alaska®s collection, interest, and penalties procedures for businesses that are
deficient in paying their state income taxes. You asked that we discuss means
of accomplishing this in light of practices at the federal level and in other
states. Additionally, you wanted to know if other states have special tax
courts and/or administrative judges to handle tax liability cases. You asked
if other states required or allowed prepayment of liabilities pending the
outcome of tax litigation. You are particularly interested in California®s
?9”;?:?“?i°” and statutes that require prepayment of any disputed tax
iabilities.

The major conclusions vreached in this memorandum are that the Alaska
Legislature could encourage prompt settlement of tax deficiencies by changing
AS 43.05.225 to specify an interest rate greater than the present 12 percent
simple interest charge. Interest could be tied to a floating financial
indicator--such as the short-term Treasury Bill rate or Prime rate charged by
--major banks--plus some premium (perhaps three to five percent). Ooing so would
ensure that a business owing the state back-taxes does not receive use of its
tax deficiency at a below market rate of interest. Alternatively, Alaska could

adopt a procedure similar to California, where any disputed tax~liabiTiTTes.

must be prepaid in order tn have judicial standing.

Further incentive could be provided bv charging compound interest on the

outstanding deficiencyf{including penalties and interest charges). Presently,
~a business can pay 6f the principal of a deficiency owed the state and

indefinitely appeal its case iIn court without paying any interest on out—
standing penalty or interest charges. A compound interest provision could

discourage this practice. Another incentive would be to specify that penalty

and interest charges must be paid before the principal of the deficiency can

be reduced.
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Interest Rate and Penalty Schedules

Alaska Statute 43.05.225 specifies a 12 percent (simple) interest rate to be
charged on delinquent taxes. AS 43.05.220 assigns an additional civil penalty
of five percent of the delinquency per month for failure pay taxes or file the
proper forms. The penalty may not exceed 25 percent of the outstanding
deficiency. Interest and penalty charges begin to accrue from the due date of
the return (in cases of failure to file) or from the date the return is filed
(in cases of underpayment of taxes). Conversely, the state is required to
begin paying 12 percent annual interest on any overpayment of corporate income
taxes if the taxpayer does not receive a return within 90 days of filing. None
of the national tax organizations we contacted were able to supply a central
compilation of interest and penalty charges in other states.

The. Internal Revenue Service (IRS) charges a variable interest rate on
delinquent taxes based on the short-term federal Treasury Bill rate for a given
quarter. For deficiencies, the rate charged is the 90 day T-Bill rate plus
three percentage points. For overpayments (refunds), it is the T-Bill rate
plus two points. The IRS date of claim provisions are the same as Alaska®s.
(Attachment A is House Research Agency memorandum 87.313, which includes copies
of the relevant Alaska and federal laws.) Alaska is a signatory to the federal
Tax Economic Fiscal Responsibility Act (TEFRA), which allows the state®s
Department of Revenue (DOR) to adopt most provisions of the IRS Tax Code.
Alaska®s treatment of deficiencies and refunds is an obvious departure from the
IRS approach.

According to Carl Meyer, DOR <hief of Audit Appeals, one factor that acts as
a disincentive for prompt settlement and payment of outstanding tax deficien—
cies is the simple interest rate charged by the state. A taxpayer must appeal
a state assessment of tax deficiency within 60 days of the mailing date of the

mdepartment®s notice of action (see Attachment B for details of the appeals

procedure). Once a request for appeal 1is filed, it is common for a corporation
to pay off the principal of the deficiency pending the outcome of the appeal
process.

The problem with this is that the state"s assessment of back-taxes (following
an audit) generally occurs several months after the company has filed its
return. Thus, a delinquent taxpayer owes the principal of the deficiency as
well as interest accrued and any penalty charges assessed by the DOR. Under

In Alaska, corporations are required to prepay their estimated tax
liability on a quarterly basis. Corporations may file for an extension of up
to six months on their annual return deadline. If a subsequent DOR audit
reveals that the corporation prepaid less than 90 percent of its annual tax
liability, DOR assesses a penalty of up to 25 percent of the outstanding
deficiency. Thus i1t 1is common for deficient taxpayers to have accrued
substantial penalty and interest charges before filing an appeal.



current statute, corporations may prepay the principal of their deficiency
pending the outcome of their appeal without accruing further interest liability
on already outstanding interest and penalty charges--effectively stopping the
meter on its liability. On the other side of the issue, once DOR has received
payment of the deficient principal, the agency is likely to be much more
amenable to delays in the appeal process and has less incentive to settle the
case promptly.

For overpayments of tax liability, the 12 percent annual interest rate paid by

the state is an above (current) market rate of return for a corporation. Thus

n financial 1incentives in cases of disputed tax assessments appear to be weighted

Aln the taxpayer®s favor. Depending on one"s viewpoint, this may or may not be

/ a desirable statutory objective. Relative to Alaska®s statute*, the IRS Tax
f Code provides greater incentive to settle disputes promptly.

Tax Courts and Administrative Procedures in Alaska and Other States

In Alaska, the administrative process for taxpayers protesting assessments,
penalties or other actions by che DOR occurs at the agency level. Any taxpayer
is entir.led to a formal hearing before the commissioner®s office within 90 days
of filing an appeal. Taxpayers are encouraged to settle disagreements at an
informal conference prior to the formal hearing.

IT a taxpayer disagrees with the formal hearing decision, within 30 days of the
decision, he/she must file an appeal with the Superior Court in the district
in which he/she resides. Department of Law (DOL) attorneys represent the state
in court. In most cases, the court record and subsequent decision on the
merits of the appeal 1is based entirely on information produced at the agency
hearing. To introduce new material for /eview by the court, the taxpayer must
file a motion for a de nqgyo trial, which the courts have traditionally been
very reluctant to accept.

Other states have established a variety of agencies and review procedures for
revenue department rulings. Attachment C contains a comprehensive state by
state compilation of these agencies and descriptions of each state®"s appeal
procedures. In two states and the District of Columbia, special tax courts
with judicial status have been established. Administrative review boards,
which provide a review of tax rulings before any recourse to the courts, have

2
A de novo trial means trying a matter anew; the same as if it had not

been heard before and as if no decision had been previously rendered.
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been set up iIn twenty states. Four states require an independent review by a
commission or board which performs administrative functions other than tax
review but does not administer the tax in dispute. In the remaining states
(including Alaska), the tax collecting agency itself conducts the review.
Eleven states have more than one administrative review agency, where a separate
property tax review board has been established to handle property tax appeals.
Seven states have instituted small claims procedures to handle some taxpayer
complaints.

According to Carl Meyer, the appeal process in Alaska works fairly efficiently.
It is likely that establishment of a special tax appeals court would simply
create a large backlog of cases by adding to the DOL workload. Auditors from
DOR would have to educate DOL attorneys on the accounting complexities of each
case instead of only those that are appealed to the Superior Court.

Prepayment of Liabilities Pending the Outcome of Tax Litigation

In Alaska, tax deficiencies, penalties and interest need not be paid prior to
appealing a tax deficiency. For federal taxes, once the IRS has conducted an
audit of a tax return and issued a notice of deficiency to the taxpayer, he/she
has 90 days in which to appeal the case to a U.S. Tax Court. If the case 1is
appealed, the IRS cannot issue an assessment until the case 1is decided in
court, but the taxpayer may prepay the deficiency pending the outcome of the
case. (There is no suspension of interest accrual until all charges are paid).
If the case is not appealed, the IRS issues an assessment (after the 90 day
period is up) which must be paid. Once payment is made, the taxpayer has six
months in which to file an original action in federal District Court for a

refund. In layman®s terms, a taxpayer must pay before he/she can sue for a
refund.
In California, all taxpayers can dispute state tax assessments. _In order to

dispute a tax assessment in California, however, a taxpayer must hive paid the
disputed tax. According to Glenn Rigby, chief counsel. California Franchise
Tax Board, this feature tends to discourage challenges to tax assessments and
is in marked contrast to Alaska®s procedure. As mentioned above, 1in Alaska
"disputed taxes do not have to be paid and the simple, tixed interest rate
"charged essential ly results in a relatively low-inte”grrTgm~tirxorpdrati6bns
~while taxes are in disputed Prepayment of taxes encourages rapid settlement.
California®™s prepayment requirement is established in state constitution as
we 11 as statutorily. See Attachment D for pertinent sections.

According to Linda Spencer, staff attorney with the National Association of Tax
Administrators (NATA), most states allow prepayment of tax deficiencies and
many require full payment of all charges before allowing a taxpayer to file
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suit for a refund. None of the national tax organizations contacted had
compiled a centralized list of state laws or regulations governing prepayment
of tax liabilities pending the outcome of litigation. Attachment E contains
two articles sent by NATA on this issue.

* * *

I hope we have provided enough 1information for ycur purposes; these are
technical issues. |Ifyou have further questions, 1 suggest you call Carl Meyer
at 465-2343. He is very knowledgeable on this subject and patient in
explaining the intricacies of tax provisions.

Attachments



Department of Revenue May 7, 1990
SENATE CS FOR CS FOR HOUSE BILL NO. 541 (Resources)
COMMENTS ON THE INTEREST PROVISION

. HB 541 provides that the interest on taxes -- currently 12%
simple interest_— be changed (1) to track the market rate, and (2)
to compound.  The market tracking provision is five points above
the federal reserve rate. At today's_rate, this provision would
not_change the nominal rate at all. ~ (Today's federal reserve rate
is 7% five points above that rate is 12%)

The com oundln% Sprovmon would bring interest on taxes in
line with good business Proac ice. Interést would accrue on the
entire outstandmg |ab| ity, rather than onIy on the principal.
A House Research gency memorandum dated April 3, 1909 concludes
that a compound ifterest provmon IS an incentive to settle
outstanding tax I|ab lities

YOU DON'T PUT MONEY IN A SAVINGS ACCOUNT THAT DOESN'T PAY
INTEREST ON ACCRUED INTEREST.

YOU COULD NOT BUY A HOUSE WITH A SIMPLE INTEREST PROVISION

|F YOU CHARGE A BRAKE JOB TO YOUR EXXON CREDIT CARD, AND INCUR
FINANCE CHARGES, THE FINAN CE CHARGE WILL BE BASED ON THE TOTAL
BALANCE, NOT JUST THE PRINCIPAL 1

The Department's most recent tax assessment summary shows that
outstanding taxes and interest total about $2.9 billion. About
half of that is accrued |nterest Shouyld the State carry these
amounts at simple .interest? No bank, financial institution,
even consumer credit card compan¥ would do, so. Nor would the IRS
The following fable shows the difference it would make.

INTEREST UNDER CURRENT LAW AND IIB 541

Assessment 4/30/90 Interest in One Year (Millions)
Current Law HB 541
Tax Assessed: $1,415 $169.8 $177.6
Interest Accrued: 1,464 0 183.7
Total: $2,879 $169.8 $361.3
EFFECTIVE ANNUAL INTEREST RATE 5.9% 12.55%

Taxpayers, by the returns they file, claim they do not owe
these disputed amounts. [f so, changing to compound interest will
not affect them. But if it turns out that they do in fact owe some
of these disputed amounts, the State should not carry the debt at
an effective interest rate of 5.9%.



REQUIRES ACTION NOW

REQUIRES MARKET INTEREST RATE TO BE PAID ON

BACK TAXES
(See below)

— IMPROVES ACCOUNTABILITY AND LEGISLATIVE
OVERSIGHT FOR TAX PROGRAM

— ADOPTS LEGISLATIVE RESEARCH STAFF RECOMMEN-
DATIONS FOR EXPEDITING TAX PAYMENTS (House
Research Agency Memorandum April 3,1989)

INTEREST PAYMENTS UNDER CURRENT
LAW AND UNDER HB 541

Current Law HB 541

NOMINAL RATE (Today)  12% 12.55%

EFFECTIVE RATE (Today’s
Outstanding Liabilities) 5.9% 12.55%

Department ofRevenue, May 8,1990



Alaska

Speaker of the House of Representatives _sut Gwlat
Official Business (907)J05_J720

Memorandum
T0: Senator Johne Binkley

Senator Rick Uehling

Co-Chairmen, Senate Finance Committee
FROM: Representative Sam Cotten

Speaker of the House
DATE: May 8, 1990
RE: CSHB 541 (Finance)

An Act relating to certain agreements, compromises, and
settlements entered into b* the Departments of Natural
Resources and Revenue; to legislative audit of those
departments and the release of a report of the audits,
that mar include or refer to confidential information,
to the legislature and public; and to collection and
payments of royalties from state resources, the interest
rate on unpaid taxes and royalties from state resources,
and the interest rate, on overpaid taxes

Your assistance in moving the captioned bill from the Senate Finance Committee
to the Senate floor for action this session would be appreciated.

| f %o_u have any questions about the bill, please do not hesitate to contact me
or Bill Miles of my staff. Thank you for your consideration of this request.
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Date of Committee Action:

The FINANCE Committee considered: HB 556
HOUSE BILL NO. 556 DISASTER PREPAREDNESS

"An Act relating to disaster relief and preparedness.”

RECOMMENDATIONS: [ ] the same title.
; -AJ be replaced with C-S H-B -55L CFis) [X, ] a new title

have attached amendment(s)
do pass

do not pass

no recommendation

individual recommendations
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STATE OF ALASKA

1990 LEGISLATIVE SESSION

REQUEST:
Revision Dale:

BILLVERSION Hdjj6 ; 11
PUBLISH DATE: Ti*

FISCAL NOTE

//////

Tide: An At Tefacing co Disaster

relief and preparedness
Sponsor: Rep. Gruenberg
Requestor: House HESS

Agency Affected: OMVA
B%U %isaster Planning and Control

Components .

EXPENDITURES/REVENUES:
OPERATING FY 91

PERSONAL SERVICES
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SUPPLIES

ERUIPMENT
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Original sponsor(s): REP. GRUENBERG, Larson, Foster, Finkelstein

IN THE HOUSE BY THE FINANCE COMMITTEE
CS FOR HOUSE BILL NO. 556 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSIoN
A BILL
For an Act entitled: "An Act relating to disaster emergencies and disaster
and emergency relief and preparedness.”
BE IT ENACTEDBY THE LEGISLATURE OF THE STATE OF ALASKA:
* Sectionl, AS 26.23.020(c) 1is repealed and reenacted to read:
©) If the governor finds that a disaster has occurred or that a
disaster 1is imminent or threatened, the governor shall, by proclama—
tion, declare a condition of disaster emergency. The disaster emer—

gency remains in effect until the governor finds that the danger has

passed or thedisaster has been dealt with so that the emergency no
longer exists. The governor may terminate thedisaster emergency by
proclamation. A proclamation of disaster emergency may not remain 1in

effect 1longer than 30 days unless extended by the legislature by a
concurrent resolution. The proclamation must 1indicate the nature of
the disaster, the area threatened or affected, and the conditions that
have brought it about or that make possible the termination of the
disaster emergency.
* Sec. 2. AS 26.23 1is amended by adding a new section to read:
Sec. 26.23.025. THE LEGISLATURE AND DISASTER EMERGENCIES. (@)

The provisions of this section apply when the governor declares a
condition of disaster emergency under AS 26.23.020(c) and 1in response
to the disaster the governor proposes to expend

(D more than $1,000,000 of theassets of the disaster
relief fund under AS 26.23.300(b);

(2) more than $500,000 of theassets of the disaster relief

-1- CSHB 556 (Fin)



fund under AS 26.23.300(c); or
3) an amount from the disaster relief fund that
the unallocated balance of the fund.

(b) When the governor declares a condition of disaster emergency
while the legislature is in session, concurrently with the issuance of
the proclamation the governor shall prepare and deliver to the presid—
ing officers of the legislature and to the persons who chair the
finance committees 1in each house of the legislature

(D a fTinancing plan relating to the source or sources of
money available from sources identified in AS 26.23.050(b) that the
governor proposes to use to cope with the disaster; or

(2) a supplemental appropriation to provide money necessary
to cope with the disaster.

(c) When the governor declares a condition of disaster emergency
while the legislature is not 1in session, concurrently with the i1ssu—
ance of the disaster emergency proclamation the governor shall

(1) convene a special session of the legislature under this
subsection within five days unless tle presiding officers of both the
house of representatives and the senate agree that a special session
should not be convened and so advise the governor in writing; and

(2 prepare and deliver to the presiding officers of the
legislature and to the persons who chair the finance committees 1in
each house of the legislature

(A) a financing plan relating to che source or sources
of money available from sources 1identified 1in AS 26.23.050(h)
that the governor proposes to use to cope with the disaster; or

(B) a supplemental appropriation to provide money
necessary to cope with the disaster.

(d) IT the declaration of a disaster emergency occurs while the



legislature 1is in session, or if a special session 1is held, actions
taken by the governor under this chapter that are not ratified by a
concurrent resolution adopted during that session are void.

(e) IT the legislature does not —convene in special session under
(c)(1) of this section, the governormay act under this chapter in a
manner that 1is consistent with the financing plan submitted.

(f) The legislature, by concurrent resolution, may terminate a
disaster emergency at any time.

Sec. 3. AS 26.23.040(a) is amended to read:

(@) The Alaska division of emergency services shall prepare an
maintain a state emergency plan and keep it current. The plan may
include provisions for

(1) prevention and minimization of injury and damage caused
by disasters;
(2) prompt and effective response to disasters;
(3) emergency relief;
4) identification of geographical areas, municipalities,
cities or villages especially vulnerable to a disaster;
(5) recommendations for
(A) zoning, building, and other land use controlsj_
(B)[,] safety measures for securing mobile homes or
other nonpermanent or semi-permanent structuresj_ [,] and
© other preventive and preparedness measures de—
signed to eliminate or reduce disasters or their impact;
(6) assistance to local officials in designing local emer—
gency action plans;
@) authorization and procedures for the construction of

temporary works designed to protect against or mitigate danger, dam—

age, or loss from a disaster;

-3- CSHB 556 (Fin)
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@) [PREPARATION AND DISTRIBUTION TO THE APPROPRIATE STATE
AND LOCAL OFFICIALS OF CATALOGS OR EXTRACTS LISTING FEDERAL, STATE,
AND PRIVATE ASSISTANCE PROGRAMS;

(9)] organization of manpower and chains of command;

(9 [(10)] coordination of federal, state, and local disas—
ter activities;

(10) [(1D)] coordination of the state emergency plan with
the disaster plans of the federal government; and
(11) [(12)] other matters necessary to carry out the pur—
poses of this chapter.
Sec. 4. AS 26.23.040(e) is amended to read:
(e) The Alaska division of emergency services shall

(¢)) determine requirements of the state and 1its political
subdivisions for food, clothing, and other necessities in the event of
a disaster emergency;

2 procure and pre-position supplies, medicines, mate—
rials, and equipment;

3) adopt standards and requirements for local and inter-
jurisdictional disaster plans;

4) periodically review local and interjurisdictional
disaster plans;

(5) [PROVIDE FOR MOBILE SUPPORT UNITS;

(6)] establish and operate, or assist political subdi—
visions, their disaster agencies, and 1interjurisdictional disaster
agencies to establish and operate, training [AND PUBLIC INFORMATION]
programs;

(6) [(7) MAKE SURVEYS OF INDUSTRIES, RESOURCES, AND

TIES IN THE STATE, BOTH PUBLIC AND PRIVATE, AS ARE NECESSARY TO CARRY
OUT THE PURPOSES OF THIS CHAPTER;

556 (Fin) ~4-
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(3)] plan and make arrangements for the availability and
use of any private facilities, services, and property and, 1if neces—
sary and if in fact used, provide for payment for use under terms and
conditions agreed upon by the parties;

M [(9] establish a register of persons with types of
training and skills important 1in disaster prevention, preparedness,
response, and recovery;

@3 [(0) ESTABLISH A REGISTER OF MOBILE AND CONSTRUCTION
EQUIPMENT AND TEMPORARY HOUSING AVAILABLE FOR USE IN A DISASTER EMER—
GENCY;

(11)] prepare, for issuance by the governor, orders, procla—
mations, and regulations as necessary or appropriate 1in coping with
disasters;

9 [12)] cooperate with the federal government and any
public or private agency or entity 1in achieving any purpose of this
chapter and 1in implementing programs for disaster prevention, pre—
paredness, response and recovery;

(10) [(13)] develop and carry out procedures and policies to
effectively employ disaster relief funds made available by the gover—
nor"s authority or by special legislative action; these procedures
shall include application and documentation by disaster victims or
applicants, review, verification and funding approval, and processing
of appeals;

(1) [(1D] do other things necessary or proper for the
implementation of this chapter.

Sec. 5. AS 26.23.050(b) is amended to read:
(b) Whenever, and to the extent that, money 1is needed to cop

with a disaster, the first recourse shall be to money [FUNDS] regular—
ly appropriated to state and local agencies. The second recourse

=5 CSHB 556 (Fin)



shallbe to money [FUNDS] available in the disaster relief fund or the
oiland hazardous su stance release response fund, as appropriate. I
money available from these sources 1is insufficient, and if the gover—
nor finds that other sources of money to cope with the disaster are
not available or are insufficient, the governor may, notwithstanding
the limitations [ANY LIMITATION] 1imposed by AS 37.07.030(e),

(¢)) transfer and spend money appropriated for other pur—
poses”™ or

2) i, IN SITUATIONS INVOLVING NATURAL DISASTERS,] borrow
money |[FROM THE UNITED STATES GOVERNMENT OR OTHER PUBLIC OR PRIVATE
SOURCES] for a term not to exceed two years.

* Sec. 6. AS 26.23.050(a) 1is amended to read:

(a) Each political subdivision in the state is within the juri:
diction of, and shall be served by, the Alaska division of emergency
services. A [AN INCORPORATED] municipality also may be served by a
local or interjurisdictional agency responsible for disaster prepared—
ness and coordination of response.

* Sec. 7. AS 26.23.060(c) is amended to read:

(©) Each political subdivision that does not have a disaste
agency and has not made arrangements to secure or participate 1in the
services of a disaster agency shall designate a liaison officer to
facilitate the cooperation and protection of that political subdivi—
sion [CITY] 1in the work of disaster prevention, preparedness, re—
sponse, and recovery.

* Sec. 3. AS 26.23.080 is amended to read:

Sec. 26.23.080. (COMMUNITY] DISASTER LOANS. Whenever, at the

request of the governor, the President has declared a major disaster

to exist in this state, the governor may

(D upon the governor®s determination that &

CSKB 556 (Fin) -6-



subdivision [LOCAL GOVERNMENT] of the state will suffer a substantial

loss of tax and other revenue from the disaster and has demonstrated a
need for Tfinancial assistance to perform 1its governmental functions,

apply to the federal government, on behalf of the political subdivi—
sion [LOCAL GOVERNMENT], for a Jloan; the governor may receive and
disburse the proceeds of any approved loan to any applicant political

subdivision [LOCAL GOVERNMENT];

2 determine the amount needed by any applicant political
subdivision [LOCAL GOVERNMENT] to restore or resume 1its governmental
functions, and to certify the amount to the federal government; [HOW-—
EVER, AM APPLICATION AMOUNT MAY NOT EXCEED 25 PER CENT OF THE ANNUAL
OPERATING BUDGET OF THE APPLICANT FOR THE FISCAL YEAR IN WHICH THE
MAJOR DISASTER OCCURRED;]

3) recommend to the federal government, based upon review
by the governor, the cancellation of all or any part of repayment
when, for the first three full fiscal years following the major disas—
ter, the revenue of the political subdivision [LOCAL GOVERNMENT] 1is
insufficient to meet its operating expenses, including additional
disaster-related expenses of a municipal operation character.

Sec. 9. AS 26.23.090(b) 1is amended to read:

(b) The governor 1is authorised to make financial grants, the
total of federal and state shares not to exceed the maximum amount
authorized by 42 U.S.C. 5178(f) for grants payable to individuals and
families [$5,000], to an individual or j.amily in any single major
disaster declared by the President, to meet disaster-related necessary
expenses or serious needs or individuals or families adversely affect—
ed by a major disaster that cannot otherwise adequately be met from

other means of assistance.
Sec. 10. AS 26.23.110(a) 1is amended to read:
-7- CSHB 556 (Fin)



(@) When the governor has declared a disaster emergency, or the
President, at the request of the governor, has declared a major disas—
ter or emergency to exist in this state, the governor may

(1) through che use of state agencies, clear from publicly
or privately owned land or water, debris and wreckage that may threat—
en public health, safety, or property;

(2) apply for and accept funds from the federal government
and use those funds to make grants to a political subdivision [ANY
LOCAL GOVERNMENT] for che purpose of removing debris or wreckage from
publicly or privately owned land or water.

* Sec. 11. AS 26.23.110(b) is amended to read:

(b) Authority under (a)(1) of this section may not beexercised
unless the affected political subdivision [LOCAL GOVERNMENT], corpo—
ration, organization, or individual unconditionally authorizes the
removal of the debris or wreckage from public and private property
and, in the case of removal of debris or wreckage from private prop—
erty, first agrees to indemnify the state government against claims
arising from the removal.

* Sec. 12. AS 26.23.210 isamended to read:

Sec. 26.23.210. RELATIONSHIP TO CIVIL DEFENSE LAWS [STATUTE].
(a) AS 26.20 (civil defense) [THE ALASKA CIVIL DEFENSE STATUTE
(AS 26.20),] applies to preparedness, response, and recovery from
disasters caused by enemy attack and other hostile military or para-—
military action.

(b) The provisions of this chapter, other than AS 26.23.13(
apply to preparedness, response, and recovery in cases of natural and
[NONMILITARY] manmaae disasters other than disasters listed in (a) of

this section.

* Sec. 13. AS 26.23.230(1) 1is amended to read:

CSHB 556 (Fin) -8-



(¢)) "disaster” means the occurrence or 1imminent th
widespread or severe damage, 1injury, or Jloss of [Ilife or property
resulting from a [ANY] natural or [NONMILITARY] man-made cause includ—
ing, [BUT NOT LIMITED TO,] fire, flood, earthquake, Jlandslide, mud-—
slide, avalanche, wind-driven water, weather condition, tsunami,
volcanic activity, epidemic, a.ir contamination, blight, infestation,
explosion, riot, equipment failure, or shortage of food, water, fuel,
or clothing, or the release of oil or a hazardous substance if the re—
lease requires [REQUIRING] prompt action to avert environmental danger
or damage;

Sec. 14. AS 26.23.230(3) 1is amended to read:

3) "emergency" has the meaning given in 42 U.S.C

(Disaster Relief and Emergency Act [OF 1974]);
Sec. 15. AS 26.23.230(5) 1is amended to read:
(5) "political subdivision” means
(A) a [HOME RULE OR GENERAL LAW BOROUGH OR CITY IN-—
CLUDING A UNIFIED] municipality”

(B) [.] an unincorporated villagej_ [, ] or

(C) another [OTHER.] unit of local government;
Sec. 16. AS 26.23.230(6) 1is amended to read:

(6) "temporary housing™ has the meaning given inthe fed-—
eral Disaster Relief and Emergency Act [OF 1974 (P.L. 93-288,88 STAT.
143)1;

Sec. 17. AS 26.23 1is amended by adding new sections to read:
ARTICLE 2. DISASTER RELIEF FUND.

Sec. 26.23.300. DISASTER RELIEF FUND. (a)There 1is in the
Office of the Governor a disaster relief fund. The Department of
Revenue 1is custodian of the fund.

(b) Subject to the restrictions of (d) of this section, the
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governor may, without additional legislative authorization, expend not
more than $1,000,000 of the assets of the disaster relief fund for the
following purposes:

€D to implement provisions of law relating to disaster
relief in the case of a disaster;

) to alleviate the effects of a disaster by making
grants or loans to persons or political subdivisions on terms the
governor considers appropriate or by other means the governor con—
siders appropriate.

(©) Subject to the restrictions of (d) of this section, the
governor may, Ttfithout additional [legislative authorization, expend
during a fiscal year not more than $500,000 of the assets of the
disaster relief fund to prevent or minimize the effects of an event
that occurs in the state and that, 1in the determination of the gover —
nor, poses a direct and 1imminent threat of a disaster of sufficient
magnitude and severity to justify state action.

(d The governor shall present tothe legislature an annual
accounting of money expended from the disaster relief fund.

(e) The governor shall adopt regulations to carry out the pro—
visions of this section.

ARTICLE 3. FUEL EMERGENCY.

Sec. 26.23.400. FUEL EMERGENCY FUND. There 1is established 1in
the Office of the Governor the fuel emergency fund. When the governor
determines that a shortage of fuel is sufficiently severe to justify
state assistance, the governor may make a grant from the fuel emer—
gency fund to a political subdivision to purchase emergency supplies
of fuel.

* Sec. 18. AS 26.23.090(c), AS 44.19.048, 44.19.049, 44.19.050, and
44.19.052 are repealed.
CSHB 556 (Fin) -10-
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LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM April 9, 1990
SUBJECT: Draft CSHB 556( )

T0: Representative Max F. Gruenberg, Jr,
FROM: Jack Chenowetly™*~/N/

Legislative Cwms]|1

The draft requested is enclosed.

Please note that nothing in the draft is dispositive of the
legislature®s role in ratifying the governor®"s proposed
financing plan if the disaster occurs while the legislature
is in session. To cover that, you might revise proposed

AS 26.23.025(d) to read:

(d) If the declaration of a disaster emergency
occurs while the legislature is in session, or if a
special session is hald, actions taken by the governor
under this chapter that are not ratified by a concur—
rent resolution adopted during that session are void.

JBC :pi
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LEGISLATIVE AFFAIRS AGENCY

J oM
MEMORANDUM April 4, 1990
SUBJECT: Constitutional questions and drafting
concerns re draft CSHB 556
TO: Representative Max F. Gruenberg, Jr.
FROM: Jack Chenowetly-"y~/

Legislative

In the attached draft, proposed AS 26.23.025(g) 1is offered
by way of a response to Representative Martin®s request for
inclusion of this kind of provision. I have to caution that
I think the inclusion is of questionable constitutionality.

This office recently examined the issue of a legislator”s
physical presence in chambers as a condition for participa—
tion in the proceedings. This office concluded:

. I cannot say with certainty that the Alaska
Supreme Court would reject an effort by the legis—
lature to provide for participation by teleconfer—
ence for a member under 1its authority to adopt
uniform rules of procedure. However, such a ruling
would be a tremendous extension of the current
state of the law on the subject and I believe that
it is very unlikely that the court would be willing
to go that far. The rule that a member must be
physically present to vote in a legislative body
is a strong tradition of parliamentary law sup—
ported by policy considerations | expect a court
would still find to be valid, 1including public
verification of the identity of the person voting,
verification that the person is not under the in-—
fluence of another, and observation of the per—
son"s apparent competency.

Additionally, when the legislature authorized teleconferenc—
ing for state boards and commissions, it explicitly required
that those participating have access to all materials that
will be considered at the meeting. AS 44.62.310(a). These
provisions, then, are the basis of the language appearing in



Representative Max F. Gruenberg, Jr.
Page 2
April 4, 1990

subsection (g). Nevertheless, despite the circumscriptions
and the cautions, it is by no means certain--for the reasons
noted in the quotation above--that a legislator®s participa—
tion in a special session convened to consider a disaster
emergency by means of a teleconference connection would re—
ceive judicial sanction. This 1s a grey area.

* * *

I"m concerned about the "fit" between the new "loan regu—
lation” provision, AS 26.23.320 in this draft, and existing
AS 44.19.048(b)(2)--AS 26.23.300(b)(2) of this draft. Under
sec. 300(b)(2), the governor enjoys the right to set "terms
. - . [considered] appropriate™ for grants and loans from
the disaster relief fund. Along comes proposed AS 26.23.320
giving the adjutant general, a subordinate officer, loan
management authority through adoption of regulations. May I
suggest that there is an inconsistency in this that deserves
further attention.

JBC:mi
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April A, 1990
SUBJECT: Calling a special session
TO: Representative Max F. Gruenberg, Jr.
FROM: Tamara Brandt Cook

Director P

Division of Legal Services

The governor 1is authorized to call the legislature into spe—
cial session under article 11, section 9 which provides

SECTION 9. SPECIAL SESSIONS. Special sessions may be
called by the governor or by vote of two-thirds of the
legislators. The vote may be conducted by the legisla—
tive council or as prescribed by law. At special ses—
sions called by the governor, legislation shall be lim—
ited to subjects designated in his proclamation calling
the session, to subjects presented by him, and the re—
consideration of bills vetoed by him after adjournment

of the last regular session. Special sessions are lim—
ited to thirty days.

The state coiistitution also provides in article 111, section
17:

SECTION 17. CONVENING LEGISLATURE. Whenever the gov—
ernor considers it in the public interest, he may con—

vene the legislature, either house, or the two houses
in joint session.

You have asked whether the authority granted to the governor
under article 111, section 17 is entirely independent from
the authority granted under article II, section 9 with re—
spect to the calling of a special session. While the pre—
cise question has not been addressed by the court, it seems
to me that the two sections must be read in conjunction.
Article 11, section 9 contains details regarding the special
session that are not contained in the other provision, in—
cluding restrictions on subjects that may be considered and
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Representative Max F. Gruenberg, Jr.
Page 2
April 4, 1990

a 30-day special session limit. From the discussion con—
tained in the minutes of the Alaska Constitutional Conven—
tion, it seems clear that the members of the convention ex—
pected the requirements set out in article 11, section 9 to
apply to all special sessions. (Alaska Constitutional Con-—
vention Proceedings, Part 3, Pages 1685-1698)

Under article 111, section 17 the authority of the governor
to convene the legislature is reaffirmed, but this provision
sets out tne general scope of this authority to convene the
legislature, one house, or both houses in joint session.
Although it may also be cited as authority to convene a spe—
cial session, clearly it comes into play in situations other
than the convening of a special session. (Abood v. Gorsuch,
703 P.2d 1158 (Alaska 1985)) When a special session is con—
vened, however, both the constitutional provisions can be
read in harmony and each can be given effect. To read ar—
ticle 111, section 17 as providing completely separate au—
thority for the governor to call a special session would be
to render the restrictions (that the subjects to be con—
sidered are limited to those designated by the governor and
to vetoes; that the session is limited to 30 days) contained
in article 11, section 9 ineffective. This is a result not
likely to be acceptable to the court. Note also that the
guestion of a conflict between the provisions was considered
during the constitutional convention and dismissed. (Alaska
Constitutional Convention Proceedings, Part 3, page 2120,
attached)
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IN THE HOUSE BY THE FINANCE COMMITTEE
SENATE CS FOR CS FOR HOUSE BILL NO. 556 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to disaster emergencies and disaster
and emergency relief and preparedness.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 26.23.020(c) 1is repealed and reenacted to read:

(o) If the governor finds that a disaster has occurred or tha
disaster 1is imminent or threatened, the governor shall, by proclama—
tion, declare a condition of disaster emergency. The disaster emer—
gency remains in effect until the governor finds that the danger has
passed or the disaster has been dealt with so that the emergency no
longer exists. The governor may terminate the disaster emergency by
proclamation. A proclamation of disaster emergency may not remain 1in
effect longer than 30 days unless extended by the legislature by a
concurrent resolution. The proclamation must indicate the nature of
the disaster, the area threatened or affected, and the conditions that
have brought it about or that make possible the termination of the
disaster emergency.

* S%c. 2. AS 26.23 1is amended by adding a new section to read:

Sec. 26.23.025. THE LEGISLATURE AND DISASTER EMERGENCIES. (a)
The provisions of this section apply when the governor declares a
condition of disaster emergency under AS 26.23.020(c) and 1in response
to the disaster the governor proposes to expend

(€H) more than $1,000,000 of the assets of the disaster

relief fund under AS 26.23.300(b);
(2) more than $500,000 of the assets of the disaster relief
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fund under AS 26.23.300(c); or
3) an amount Tfrom the disaster relief fund that
the unallocated balance of the fund.

(b) When the governor declares a condition of disaster emergency
while the legislature is in session, concurrently with the issuance of
the proclamation the governor shall prepare and deliver to the presid—
ing officers of the legislature and to the persons who chair the
finance committees in each house of the legislature

(1) a financing plan relating to the source or sources of
money available from sources 1identified in AS 26.23.050(b) that the
governor proposes to use to cope with the disaster; or

(2) a supplemental appropriation to provide money necessary
to cope with the disaster.

(c) When the governor declares a condition of disaster emergency
while thelegislature is not in session, concurrently with the® issu—
ance of the disaster emergency proclamation the governor shall

(1) convene a special session of the legislature under this
subsection within five days unless the presiding officers of both the
house of representatives and the senate agree that a special session
should not Dbe convened and so advise the governor in writing; and

(2) prepare aiid deliver to the presiding officers of the
legislature and to the persons who chair the finance committees in
each house of the legislature

(A) a financing plan relating to the source or sources
of money available from sources identified 1in AS 26.23.050(b)
that the governor proposes to use to cope with the disaster; or

(B) a supplemental appropriation to provide money
necessary to cope with the disaster.

(d) If the declaration of a disaster emergency occurs while the

SCS CSHB 556 (Fin) -2-



legislature 1s 1in session, or 1if a special session 1is held, actions
taken by the governor under this chapter that are not ratified by a
concurrent resolution adopted during that session are void.

(e) IT the legislature does not convene in special session under
(c)(1) of this section, the governor may act under this chapter in a
manner that 1is consistent with the financing plan submitted.

(" The 1legislature, by concurrent resolution, may terminate a
disaster emergency at any time.

Sec. 3. AS 26.23.040(a) 1is amended to read:

(a) The Alaska division of emergency services shall prepare ar
maintain a state emergency plan and keep it current. The plan may
include provisions for

(1) prevention and minimization of injury and damage caused
by disasters;
(2) prompt and effective response to disasters;
(3) emergency relief;
(4) 1identification of geographical areas, municipalities,
cities or villages especially vulnerable to a disaster; ~
(5) recommendations for
(A) zoning, building, and other land use controlsj_
(B) [, 1 safety measures for securing mobile homes or
other nonpermanent or semi-permanent structuresj_ [,] and
© other preventive and preparedness measures de—
signed to eliminate or reduce disasters or their impact;
(6) assistance to local officials in designing local emer—
gency action plans;
(7) authorization and procedures for the construction of

temporary works designed to protect against or mitigate danger, dam—

age, or loss from a disaster;
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(3) [PREPARATION AND DISTRIBUTION TO THE APPROPRIATE ST—
AND LOCAL OFFICIALS OF CATALOGS OR EXTRACTS LISTING FEDERAL, STA"

AND PRIVATE ASSISTANCE PROGRAMS;
(9)] organization of manpower and chains of command;

©)) [(10)] coordination of federal, state, and 1

ter activities;

(10) [(11)] coordination of the state emergency plan w:

the disaster plans of the federal government; and

(11) [(12)] other matters necessary to carry our the pi
poses of this chapter.
* Sec. 4. AS 26.23.040(e) 1is amended to read:
(e) The Alaska division of emergency services shall
¢)) determine requirements of the state and its politic
subdivisions for food, clothing, and other necessities in the event
a disaster emergency;

(@) procure and pre-position supplies, medicines, mat

rials, and equipment;

3) adopt standards and requirements for 1local and inte

jurisdictional disaster plans;

(@)) periodically review local and interjurisdiction

disaster plans;

®) [PROVIDE FOR MOBILE SUPPORT UNITS;
*

(6)3 establish and operate, or assist political subd
visions, their disaster agencies, and interjurisdictional disast
agencies to establish and operate, training [AND PUBLIC INFORMATIO!
programs;

(6) [(7) MAKE SURVEYS OF INDUSTRIES, RESOURCES,

TIES IN THE STATE, BOTH PUBLIC AND PRIVATE, AS ARE NECESSARY TO CAR]
OUT THE PURPOSES OF THIS CHAPTER;

SCS CSHB 556 (Fin) —4-






(8) [PREPARATION AND DISTRIBUTION TO THE APPROPRIATE STATE
AND LOCAL OFFICIALS OF CATALOGS OR EXTRACTS LISTING FEDERAL, STATE,
AND PRIVATE ASSISTANCE PROGRAMS:
(9)] organization of manpower and chains of command;
9 [(10)] coordination of federal, state, and loca
ter activities;
(10) [ * rdination of the. state emergency plan with
the disaster plan federal government; and
(1) [(12)] other matters necessary to carry out the pur—
poses of this chapter.
* Sec. 4. AS 26.23.040(e) 1is amended to read:
(e) The Alaska division of emergency services shall
(D determine requirements of the state and its political
subdivisions for food, clothing, and other necessities in the event of
a disaster emergenc 7
@) procure and pre-position supplies, medicines, mate—
rials, and equipment;
3) adopt standards and requirements for Ilocal and inter-
jurisdictional disaster plans;
4) periodically review local and interjurisdictional
disaster plans;
(5) [PROVIDE FOR MOBILE SUPPORT UNITS;
’ 6)1] establish and operate, or assist political subdi—
visions, their disaster agencies, and 1interjurisdictional disaster

agencies to establish and operate,training [AND PUBLIC INFORMATION]

Jid programs;

- ®)_ [(7) MAKE SURVEYS OF INDUSTRIES, RESOURCES, AND FACILI-
>31 TIES IN THE STATE, BOTH PUBLIC AND PRIVATE, AS ARE NECESSARY TO CARRY
g OUT THE PURPOSES OF THIS CHAPTER;
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3] plan and make arrangements for the availability and
use of any private facilities, services, and property and, if neces—
sary and if in fact used, provide for payment for use under terms and
conditions agreed upon by the parties;

) [(9D] establish a register of persons with types of
training and skills important in disaster prevention, preparedness,
response, and recovery;

B3 [(0) ESTABLISH A REGISTER OF MOBILE AND CONSTRUCTION
EQUIPMENT AND TEMPORARY HOUSING AVAILABLE FOR USE IN A DISASTER EMER —
GENCY ;

(11)] prepare, for issuance by the governor, orders, procla—
mations, and regulations as necessary or appropriate 1in coping with
disasters;

9 [(12)] cooperate with the federal government and any
public or private agency or entity in achieving any purpose of this
chapter and 1in 1implementing programs for disaster prevention, pre—
paredness, response and recovery;

(10) [(13)] develop and carry out procedures and policies to
effectively employ disaster relief funds made available by the gcver-
nor®s authority or by special legislative action; these procedures
shall include application and documentation by disaster victims or
apincants, review, verification and x xnding approval, and processing
of appeals;

(1) [(14)] do other things necessary or proper for the
implementation of this chapter.

* Sec. 5. AS 26.23.050(b) 1is amended to read:
(b) Whenever, and to the extent that, money 1is needed to cope
with a disaster, the first recourse shall be to money [FUNDS] regular-

ly appropriated to state and local agencies. The second recourse
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shall be to money [FUNDS] available in the disaster relief fund or the
oil and hazardous substance release response fund, as appropriate. It
money available from these sources 1is insufficient, and if the gover—
nor finds that other sources of money to cope with the disaster are
not available or are insufficient, the governor may, notwithstanding
the limitations [ANY LIMITATION] 1imposed by AS 37.07.080(e),

D transfer and spend money appropriated for other pur—
poses”™ or

2) [, IN SITUATIONS INVOLVING NATURAL DISASTERS,] borrow
money [FROM THE UNITED STATES GOVERNMENT OR OTHER PUBLIC OR PRIVATE
SOURCES] for a term not to exceed two years.

* Sec. 6. AS 26.23.060(a) 1is amended to read:

(a) Each political subdivision in the state is within the juri
diction of, and shall be served by, the Alaska division of emergency
services. A AN INCORPORATED] muni-ipality also may be served by a
local or interjurisdictional agency responsible for disaster prepared—
ness and coordination of response.

* Sec. 7. AS 26.23.060(c) 1is amended to read:

(©) Each political subdivision that does not have a disast
agency and has not made arrangements to secure or participate in the
services of a disaster agency shalldesignate a liaisonofficer to
fgcilitate the cooperation and protection of that political subdivi-
sion [CITY] 1in the work of disaster prevention, preparedness, re—
sponse, and recovery.

* Sec. 8. AS 26.23.080 1is amended to read:

Sec. 26.23.030. [COMMUNITY] DISASTER LOANS. Whenever, at the
request of the governor, the President has declared a major disaster
to exist in this state, the governor may

¢)) upon the governor®s determination that
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subdivision [LOCAL GOVERNMENT] of the state will suffer a substantial

loss of tax and other revenue from the disaster and has demonstrated a
need for financial assistance to perform 1its governmental functions,

apply to the federal government, on behalf of the political subdivi—
sion [LOCAL GOVERNMENT], for a Jloan; the governor may receive and
disburse the proceeds of any approved loan to any applicant political

subdivision [LOCAL GOVERNMENT];

(2) determine the amount needed by any applicant political
subdivision [LOCAL GOVERNMENT] to restore or resume 1its governmental
functions, and to certify the amount to the federal government; [HOW—
EVER, AN APPLICATION AMOUNT MAY NOT EXCEED 25 PER CENT OF THE ANNUAL
OPERATING BUDGET OF THE APPLICANT FOR THE FISCAL YEAR IN WHICH THE
MAJOR DISASTER OCCURRED;]

(3) recommend to the federal government, based upon review
by the governor, the cancellation of all or any part of repayment
when, Tfor the first three full fiscal years following the major disas—
ter, therevenue of the political subdivision [LOCAL GOVERNMENT] 1is
insufficient to meet 1its operating expenses, including additional
disaster-related expenses of a municipal operation character.

Sec. 9. AS 26.23.090(b) is amended to read:

(b) The governor is authorized to make financial grants [, THE
TOTAL OF FEDERAL AND STATE JHARES NOT TO EXCEED $5,000,] to an indi-
vidual or family [IN ANY SINGLE MAJOR DISASTER DECLARED BY THE PRESI —
DENT,] to meet disaster-related necessary expenses or serious needs of
individuals or families adversely affected by the [A MAJOR] disaster
that cannot otherwise adequately be met from other means of assis—
tance. The governor may make a grant to an individual and Tfamily
under this subsection as follows:

(1) when the President declares amajor disaster, the

-7- SCS CSHB 556 (Fin)



governor may make a grant of an amount whose total of federal and
state shares does not exceed the maximum amount authorized by 42
U.S.C. 5178(f) for grants payable to individuals and families;

@) when the President does not declare a major disaster
but the governor declaies a disaster emergency, the governor may make
a grant of an amount not to exceed $5,000.

* Sec. 10. AS 26.23.110(a) 1is amended to read:

(a) When the governor has declared a disaster emergency, or the
President, at the request ofthe governor, has declared a major disas—
ter or emergency to exist inthis state, the governor may

(1) through the use of state agencies, clear from publicly
or privately owned land or water, debris and wreckage that may threat—
en public health, safety, or property;

.) apply for and accept funds from the federal government
and use those funds to nv.ke grants to a political subdivision [ANY
LOCAL GOVERNMENT] for the purpose of removing debrisor wreckage from
publicly or privately owned land or water.

* Sec. 11. AS 26.23.110(b) 1isamended to read:

(b) Authority under (a)(l1) of this section may not beexercised
unless the affected political subdivision [LOCAL GOVERNMENT], corpo—
ration, organization, or individual wunconditionally authorizes the
removal of the debris or wreckage from public and private property
and, in the case of removal of debris or wreckage from private prop—
erty, first agrees to indemnify the state government against claims
arising from the removal.

* Sec. 12. AS 26.23.210 1is amended to read:

Sec. 26.23.210. RELATIONSHIP TO CIVIL DEFENSE LAWS [STATUTE],

(a) AS 26.20 (civil defense) [THE ALASXA CIVIL DEFENSE STATU

(AS 26.20),] applies to preparedness, response, and vrecovery from
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disasters caused by enemy attack and other hostile military or para-—

military action.

(b) The provisions of this chapter, other than AS 26.23.130,
apply to preparedness, response, and recovery in cases of natural and
FNONMILITARY] manmade disasters other than disasters listed in (a) of
this section.

Sec. 13. AS 26.23.230(1) is amended to read:

(1) "disaster™ means the occurrence or imminent threat of
widespread or severe damage, injury, or loss of life or property
resulting from a [ANY] natural or [NONMILITARY] man-made cause™_ in-—
cluding

(A) [, BUT NOT LIMITED TO,] fire, flood, earthquake,
landslide, mudslide, avalanche, wind-driven water, weather condi—
tion, tsunami, volcanic activity, epiaemic, air contamination,
blight, infestation, explosion, riot, [EQUIPMENT FAILURE,"] or
shortage of food, water, fuel, or clothing”

() f, OR] the release of oil or a hazardous sub-
stance, if the release requires [REQUIRING] promptaction to
avert environmental danger or damage; and

© equipment failure, 1if the failure 1is not a pre—
dictably frequent or recurring event or preventable by adequate

equipment maintenance or operation;
i

* Sec. 14. AS26.23.230(3) 1is amended to read:

(3) Memergency" has the meaning given 1in 42 U.S.C. 5122

"Disaster Relief and Emergency Act [OF 1974]);

* Sec. 15. AS26.23.230(5) 1is amended to read:
(5) "political subdivision™ means
A) a [HOME RULE OR GENERAL LAW BOROUGH OR CIT

CLUDING A UNIFIED] municipalityj_
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(B) [.1 an unincorporated villagej_ [, ] or
(C) another [OTHER] unit of local government;
* Sec. 16. AS 26.23.230(6) 1is amended to read:

(6) "temporary housing” has the meaning given 1in the
eral Disaster Relief and Emergency Act [OF 1974 (P.L. 93-288, 88 STAT.
143)1];

* Sec. 17. AS 26.23 is amended by adding new sections to read:
ARTICLE 2. DISASTER RELIEF FUND.

Sec. 26.23.300. DISASTER RELIEF FUND.. (a) There 1is 1in the
Office of the Governor a disaster relief fund. The Department of
Revenue 1is custodian of the fund.

(b) Subject to the restrictions of (d) of this section, the
governor may, without additional legislative authorization expend not
more than $1,000,000 of the assets of the disaster relief fund for the
following purposes:

(1) to implement provisions of law relating to disaster
relief in the case of a disaster;

@) to alleviate the effects of a disaster by making
grants or Jloans to persons or political subdivisions on terms the
governor considers appropriate or by other means the governor con—
siders appropriate.

") Subject to the restrictions of (d) of this section, the
governor may, without additional legislative authorization, expend
during a fiscal year not more than $500,000 of the assets of the
disaster relief fund to prevent or minimize the effects of an event
that occurs 1in the state and that, in the determination of the gover—
nor, poses a direct and imminent threat of a disaster of sufficient
magnitude and severity to justify state action.

(d) The governor shall present «to the legislature an annual
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accounting of money expended from the disaster relief fund.

(e) The governor shall adopt regulations to carry out the pr
visions of this section.

ARTICLE 3, FUEL EMERGENCY.

Sec. 26.23.400. FUEL EMERGENCY FUND. There 1s established in
the Office of the Governor the fuel emergency fund. When the governor
determines that a shortage of fuel 1is sufficiently severe to justify
state assistance, the governor may make a grant from the fuel emer—
gency fund to a political subdivision to purchase emergency supplies
of fuel.

* Sec. 18. AS 26.23.090(c), AS 44.19.048, 44.19.049, 44.19.050, and

.19.052 are repealed.
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MEMORANDUM April 12, 1990

SUBJECT: CSHB 556 (Finance) -- sectional analysis
TO: Representative Max F. Gruenberg, Jr.
FROM: Jack Chenoweth

Legislative Couns

The following summarizes the principal provisions of
CSHB 556 (Finance) amending the Alaska Disaster Act, AS 26.-
23, and repealing related provisions. ,,

This bill revises the Alaska Disaster Act in order to put
the statutory authority for stat”™ planning, response, and
assistance in the event of a disaster emergency on a sound
basis. After giving attention to the respective roles of
the governor and the legislature 1in responding to a disaster
emergency declaration, the balance of the bill revises and
updates key provisions applicable to the state"s prepared—
ness and response mechanisms.

The relationship between the executive branch and the legis—
lative branch in responding to disasters is addressed in the

bill"s first two sections.

Bill section 1 defines the essential elements of the gover-
nor"s role in declaring a disaster emergency and initiating
the response of the state government®"s executive branch.
After removing from this subsection all references to the
legislature®s role in responding to a disaster emergency and
establishing those iIn a separate section (AS 26.23.025,
added in the next following bill section), the section re-

tes the section stylistically, shifting the description
ox the governor®s responsibilities from the passive to the
active voice. Significant substantive changes are not
otherwise made.

Bill section 2 describes the legislature®s role in formulat-
ing a disaster emergency response:
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-- Subsection (@) should be read 1in conjunction with
AS 26.23.300, set out later in the measure as part of bill
section 17. It limits the operation of the section on leg—
islative involvement to those instances in which the gov—
ernor proposes to spend (1) more than $1,000,000 from the
disaster relief fund as grants and loans to alleviate the
effects of a disaster; (2) more than $500,000 from the fund
if "an event . . . occurs in the state . . . that, 1in the
determination of the governor, poses a direct and imminent
threat of a disaster of sufficient magnitude and severity to
justify state action” (see page 10, lines 13 - 16); or (3)
an amount from the fund that exceeds the fund®s unallocated
balance.

-- Subsection (b) directs that, if the disaster emer—
gency 1is declared while the legislature is in session, the
governor 1is to submit a financing plan identifying sources
of appropriated money that the governor, intends to use to
respond to che disaster or a supplemental appropriation.

-- Subsection (c) directs that, if the disaster emer—
gency 1is declared while the legislature is not in session,
the governor 1is to call for a legislative special session
and submit the same documents; if within five days of the
governor®s call the presiding officers determine that a
special session should not be convened, the governor is not
to convene one.

-- Subsection (d) provides that actions of the governor
in response to a disaster emergency not approved by concur—
rent resolution of the legislature at a regular or special
session are void.

-- Subsection (e) authorizes the governor to proceed
under his proposed financing plan if the legislature, not in
session, does not convene in a special, session.

— Following current law (AS 26.23.020), subsection (f)
allows the legislature to terminate a disaster emergency at
any time by concurrent resolution.

- « «

The remainder of the bill makes a series of technical and
substantive changes whose inclusion had been suggested by
the division of emergency services, drafting corrections,
and substantive changes intended to better define the rela-



