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Railroad P
takes toll
OoNn Mmoose

BILLKELDER
Than Vshty Bmao

WASIL LA —More than 360 moose have been hit
by Alaska Railroad trams this winter. Heavy snow-

fall between Willow and Humcane Gulch could

lead to record moose tails along the Railbelt, ac-

cording to railroad, state and legislative officials.

Snowfall of five to eight feet in the 60-mlle

stretch along the rail line from Willow to Humcane

is causing more and more moose to seek tower

ground and easier walking and feeding, according
to Carl Grauvogel, wildlife biologist with the state

Fish and Game Department's Matanuska-Susitna

office.
"As of 5ara. (Friday), railroad officials have

reported 257 to 277 moooe struck by trains for the
month of January,” Grauvogel said. "Another 104
hits were recorded th November and December of

this winter."
Grauvogel said railroad officials report mooee

hits to lus depanmen; regularly during the winter
months, and then send personnel out to confirm
whether a moose was actually killed.

"I would say approximately 95 percent of the
hits are confirmed," Grauvogel said, adding the 361
reported lulls thus far this wm;er should mean a
record number of moose will be tailed by trains this
year

Rep. Cun Menard, co-chairman of the House
Resources Committee, has called an emergency
committee meeting to discuss possible solutions to
the problem of moose being tailed by trains. The
meeting la set for 7 p.m. Tuesday to Juneau, but
will be telecorferenced to communities along the
Railbelt, which stretches from Seward to Fair-
banks along the Parks Highway.

Menard, D-Wasllla, said Fish and Game and
railroad officials will brief legislators on the dtiia-
uon. Public testimony also will be taken.

"A valuable wildlife resource is being destroyed
at an astounding rate,” Menard said In a statement
issued by his office this week. He said he hopes the
meeting will lay the groundwork for solutions.

Though Grauvogel feels this winter's kills will
set a new record, he said the department has only
been keeping accurate records of mooae tailed by
trains since the early 1960s Since that time, the
record was set in 198445 when 382 moose were
tailed by trains.

"There were probably some heavier moose fa-
talities in earlier years, but no ooe was keeping ac-
curate records at the time," Grauvogel said.

Railroad officials have been working with the
state for five years to come up with a viable solu-
tion, according to ARR spokeswoman Vivian Haro-
Qton.

"We do not like this situation any more than
anyone else in the state. And we have tried a num-
ber of solutions over the years but, to date, none of
them have worked,” Hamilton said Wednesday af-
ternoon.

She said 242 mooee were killed last winter, a
number already exceeded In this month's first 24
days.

Grauvogel said heavy snowfall drives the mooae
«irt from higher to lower zround tr. search of food

rate of kills

iase," Grauvogel said. "In some area* the sn

five feet deep and up the moose's belly or she
der. Where the snow is eight feet deep, it is up tr
noses." he said.

Moose that wander onto the railroad trac
which are kept relatively clear by the daily pass;
of freight trains between Anchorage. Healy ;
Fairbanks, tend to stay on the tracks for the ear
traveling.

"The moose probably do not really see the tra
as trains,” Grauvogel said. "To them, this i?
large predator roaring down the tracks at th*
shaking the ground and whistling as it comes."

He said 2 million years of moose evolution hi
taught the animals to run to avoid predators.

"In the summer, the moose will more often t)
not, get off the tracks and run into the wood
Grauvogel said. "But tn the winter, pajracula
after they have Just walked through snow up
their bellies, they will prefer to run down trne tra.
rather than get back into the deep snow where
hsvior and experience have taught them they i
have less chance of surviving."

The problem is that moose run 12to 15mph. t
trains at half-speed move at about 25 mph.

“So no matter how far the mooee runs, the tr
evenutally catches up to It and hits It," Grauvc
said.

He said there are several thousand moose in
Parks Highway corridor that Includes the rail b
according to the latest DF&G counts.

"Not all of these mooae will use the Susi
River basin or wander onto the railroad tracks,
some of them will and that is when the orttalt
begm," Grauvogei said.

Hamilton said railroad engineers try tc s
down when they aee a mooae in the hope the mo
will get off the track before the train reaches
But the plan does not always work.

"Flvataeot active.,m M m Atralle an take tb

t0|II
a train wiUjljpms arourafd~bsad a * f sodb5>s
thaee'to the mooae with dot e n toe*down,
ateMstt** e

Hamilton said one railroad employee in a hi-
car — a pick-up truck fined to run on ruin

tracks —once followed a mooae for 40 miles bef
mrnw flnsllv up In minrl tr ntl
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1990 LEGISLATIVE SESSION

N FISCAL NOTE

Revision Dale: . A%encyA fected . Department of Administrate
Title: An Ace relating co Division of Personnel _

. re-employment rights for members*

SpOﬂSOK Kubina. Larsen, et. al. Componenm

Requestor:

*of the states organized militia.

EXPENDITURES/REVENUES:  {Thousands of Dollars)

OPERATING FY91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES 0 0 8 8 0 0
TRAVEL 0 0 0 0
CONTRACTUAL 0 0 0 0 n 0

1N R S S B S I
LEND&STRUCTURES ﬁ , 8 8 8 n 8 """
GRANTS, CLAIMS 0o . 0 .
MISCELLANEQUS 0 0 0 0 0. . p
TOTAL OPERATING 0 0 9 0 9™ 0

| CAPITAL 0 0 0 0 0 0
|  REVENUE 0 0 0 0 0 0
FUNDING:  (Thousands of Dollars)
GENERAL FUND 0 0 0 0 0 0
FEDERALFUNDS 8 0 0 0 0
OTHER 0 § 8 0 ~ 0
TOTAL 0 0 0— 0
POSITIONS:
FULL-TIME 0 g 0 0 0 0
PART-TIME 0 0 0 0
TEMPORARY 0 r 0 0 2 J2

ANALYSIS : (Attach a separate page if necessary)

THIs bill will not have a fiscal Impact on the Division of Personnel.

Prepared by David K. F. (Itto Phone  465-4430
Division: ~ Pgsgflim&l Date:, 2/15/90
Approved by Commissioner; Frank 5. Baxter Date y jz -0 ja u

gency Department of Administration

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor

?mg:aec%e J\/Ianaﬁc 3rl?ent and Budget

page. of



1990 LEG'SLAT'VE SESS'ON lishdate: house 2/23/90

FISCALNO
REQUEST:
Revision Dete: _ Agency Affected: ~ Labor
Title: “An Act relating to reemployment BRU: " Labor Standards & Safety
rights for members ~ organized militia.
Sponsor.  Kubina, Larson, Finkelstcin Conmponents: Wage & Hour

Requestor.  House Lahor & Commerce

EXPENDITURES/REVEIVUES: (ThousandsofDollars)
OPERATING FY91 FY 92 FY93 FY94 FY95 FY %
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEQUS
TOTAL OPERATING 00 0.0 0.0 0.0 0.0

CAPITAL
REVENUE |

FUNDING: 6ThousandsofDolIars)
GENERALFUN

FEDERAL FUNDS

OTHER

TOTAL 0.0 00 0.0 0.0 0.0

POSITIONS:

FULL-TIME A
PART-TIME

TEMPORARY

ANALYSIS:  (Attacha Separate page if necessary)
Note: There isno fiscal impactin FY 90.

Preparedby: - Tom Stuart, Director Phone:  465-2712
Division: ~  Labor Standards & Safety Date: 2/14/90
Approved by Commissioner. ~ Jim Sampsi Date: 2/14/%0

Agency. ~ Department of Labor

Distribution (by preparer):
e |sfat|v£ %ﬁan p |
edisiative Sponsor

etjuestor

Office of Management and Bualget

Impacted Agency(ies) page 1 of 1
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1990 LEGISLATIVE SESSION PUBLISHDATE:  House 2/23/90.
EUEST FISCAL NOTE

Revision Date: February 12. 1990 ency Affected

Tide:An Art relating to employment é%u;

S OrniS%PtS for the organized militia -

quuestbr: Components

EXPENDITURES/REVENUES:  (Thousands of DoUan)

OPERATING Fy a1 FY @ FY &3 FY o FY % FY 9%
PERSONALSERVACES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPVENT

UND A STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 9 0 0 0 0 0

CAPITAL

REVENUE

FUNDING:  (Thousands of Pollan)

GENERALRUND
FEDERAL FUNDS
OTHR

TOTAL

POSITIONS

FULL-TIVE
PART-TIME
TEMPORARY

ANALYSIS :  (Attach a separate page if necessary)

This bill will have no fiscal inpact on EMVA

Preparehy» .Taff Mnrricy=>nr nirprtor  -----------—---- Phone: 465-4600
DivisionAdministrative & Support Services. 1 M Date:.2/12/90
Approved by Commissions Date: .2/12/90

Agency: Department of Military & Veterans Affairs

Distribution (bz_preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Manar%;e,ment and Budget
cles)

Impacted Age of
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Referred: Finance

Original sponsor(s): REP, KUBINA, Larson, Finkelstein, Gruenberg

IN THE HOUSE BY THE LABOR & COMMERCE COMMITTEE
CS FOR HOUSE BILL NO. 493 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to reemployment rights for members
of the state®"s organized militia."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 26.05 is amended by adding a new sectionto read:

Sec. 26.05.075. REEMPLOYMENT RIGHTS OF THE ORGANIZED MILITIA.
(a) An employer shall grant to an employee who is a member of the
organized militia a leave of absence to performactive state service
under AS 26.05.070.

(b) When an employee is released from a period of active state
service under AS 26.05.070 or discharged from hospitalization that
arose from active state service, the employee is entitled to return to
the employee®s former position, or a comparable position, at the pay,
seniority, and benefit level the employee would have had if the enm-
ployee had not been absé%t as a result of active state service. An
employee, other than an employee who has been hospitalized, shall
report for work at the beginning of the workday following the last
calendar day necessary to travel from the site pf active state service
to the employee®s work site. An employee who has been hospitalized
shall report for work at the Dbeginning of the workday following the
last calendar day necessary to travel from the hospital or place of
recuperation to the employee®s work site. If the employee fails to
return to work at that time, the employer may impose whatever disci-

pline 1is provided by the employer®"s rules of conduct for unexcused

absence from work.

HB0493B CSHB 493 (L&C)
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(c) If an employee is not qualified to perform the duties of the
employee®s position as a result of permanent disability sustained
because of the employee"s active state service but 1is qualified to
perform the duties of another position with the employer, the employer
shall offer an employee who requests reemployment the available,
vacant position that most closely approximates the pay and benefits of
the employee®s previous position and that the employee is qualified
for and capable of performing. An employee loses the right to reem-
ployment under this subsection unless the employee requests reemploy-
ment within 30 days after receiving a statement from the employee®s
treating physician indicating both that the employee has reached
maximum recovery and that the employee 1is released to return to full-
time work.

(d) For employees other than state employees, the Department of
Labor shall enforce this section by appropriate regulations. For
state employees, the division of personnel in the Department of Admin-
istration shall enforce this section. Regulations adopted under this
section may provide for orders of reinstatement and back pay if appro-
priate. For employees other than state employees, contested cases
arising under this section are to be handled under AS 44.62.330 -
44 _.62.630. Appeals involving state employees must be made to the
personnel board under the procedure set out in the state"s personnel
rules for grievances.

(e) Notwithstanding (f) of this section, a person aggrieved
under this section may bring an action 1in superior court no sooner
than 30 days after giving notice to the Department of Labor, or, in
the case of a state employee, to the director of the division of
personnel. The action must be brought within two years after the

claim arose.

CSHb 493 (L&C; -2- HB0493B
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(f) A collective bargaining agreement entered into in the state
after the effective date of this Act may not containprovisions con-
trary to this subsection.

(9) This section does not affect AS 39.20.340 or 39.20.350
governing paid leave and reinstatement of state and localemployees
for certain military activities.

* Sec. 2. AS 23.40.075 is amended to read:
Sec. 23.40.075. ITEMS NOT SUBJECT TO BARGAINING. The parties
may not negotiate terms contrary to
(1) the reemployment rights for injured state employees
under AS 39.25.158; or
(2) the reemployment rights of the organized militia under
AS 26.05.075.
* Sec. 3. AS 44.62.330(a) is amended by adding a new paragraph to read:
(55) Department of Labor as to functions related to employ-

ment rights of the organized militiaunder AS 26.05.075.

HB0493B -3- CSHB 493 (L&C)



DEPARTMENT OF MHITARY AND VETERANS AFFAIRS

POSITION PAPER
HB 493

Summary of Bill; Hie proposed legislation would allow reemployment rights
to members of the organized militia who are called to State Active Duty by
the Governor. The organized militia consists of the Alaska National
Guard, the Alaska Naval Militia, and the Alaska State Militia (also known
as the Alaska State Defense Force). State Active Duty is used by the
Governor to activate the militia for State purposes such as state-declared
disasters (i.e., not declared by the President) or civil disturbances, and
is authorized by A.S. 26.05.070. Reemployment rights for National Guard
and Naval Militia members who are called to federal service or who are
training for their military jobs are protected by federal legislation.
Under provisions of the bill, the Department of Labor will enforce the
reemployment rights by appropriate regulations for all but state

employees. The Department of Administration will enforce the reemployment
rights- for state employees.

Impact of Bill on Department of Military and Veterans Affairs: There will
be no administrative impact on EWA as a result of passage of this bill.
However, we expect that the members of the organized militia will be very
appreciative of the fact that their civilian jobs will be secure for them
in the event that they are called to state active duty.

Departmental Position on Bill: The department strongly supports this
bill.

Approved
MG John W Schaeffer



STEVECOWPER, GOVERNOR

ORI e

ANCHORAGE ALASKA 93503 6953

OFFICE OF THE ADJUTANT GENERAL PO VoR saattet

Administrative & Support
Services Division

P.O. Box L

Juneau, AK 99811

March 9, 1990
lhe Honorable Gene Kubina

Alaska State Representative
P.O. Box V
Juneau, AK 99811

Dear Representative Kubina,

In the discussions concerning HB493, concerning reemployment rights for members
of the state militia, several questions have care up which you have requested
me to address. fhis letter will attempt to answer those questions for you.

1. Should there be a time limit applied to the time that a person is on state
active duty before they lose the reemployment rights addressed in HB493?

Ihe department believes that the existence of a time limit would not serve
a useful purpose. Militia members who are called to state active duty, and
whose return to employment would be protected by this bill, are rotated in
and out of their state active duty when possible to prevent their being
gone from their routine employment any longer than necessary. In a few
instances, the skills of certain individuals or groups of individuals (e.g.
helicopter pilots) are such that such rotation is not possible or may be
severly restricted. However, in all instances, the call of members to
state active duty is needed to respond to an emergency situation (e.g. the
Exxon Valdez), and members are only called up for as long as the emergency
situation exists. In the unforseen occurrance of a situation requiring
extensive periods of state active duty, we do not believe it would be in
the best interest of the state and the communities that are benefitting
from the militia call-up to have the members concerned about whether or not
they had a job when the emergency was over. There is no limit on the
call-up time for the federal reemployment rights when members of the
National Guard are called up for federal emergency duty, and we believe
that the state should follow suit when protecting its militia members when
called up for state emergency duty.

2. What happens if a member is called up to state active duty from a seasonal

job (e.g. construction). and the seasonal job is not there when his emergency
service is over?

An employer would not be required to create a job that did not exist
because of the seasonal nature of the employment. However, the member
would be eligible to return to his job at the start of the next season as
if he had not been absent for the state active duty, and would not suffer
any loss of seniority for his time away fron the job. This specific case
would probably be addressed in the regulations to be adopted by the
Department of Labor as authorized on page 2, lines 14-15 of HB 493.



3.—Whnat are the,Ifkelv_penaltfes that would be levied _agajnst employers who
violate,the reemployment rights to be enacted bv HB493?

On page 2 of HB493, lines 17-19, the bill avrthorizes the Department of
Labor to order reinstatement and payment of back pay if apropriate. This
would not be the first action taken in the event a member was denied
reemployment, and would only be used as a last resort. The first steps in
regaining employment for a militia member who was denied a return to his
former place of work wculd be: 1) the member's caunanding officer and other
military officers in the member's chain of ccranand would call on the
employer and attempt to convince the employer to reinstate the militia
member; 2) a representative frcxn the Employer's Support of the Guard and
Reserve (ESCR) would talk to the employer; 3) a representative from the
Department of labor, Division of Labor Standards and Safety would talk to
the employer. Only when all attempts to convince the employer to comply
with the law have proved fruitless would the Department of Labor issue an
order of reinstatement and back pay. If an employer contested the order,
he would be able to appeal the action under the Administrative Adjudication
section of the Administrative Procedure Act (A.S. 44.62.330-630). If an
appeal were not filed in a timely manner, the Department of Labor has the
authority under A.S. 44.62.590 to file in superior court, where an employer
could be found in contempt of court for failure to comply with the order
issued by the Department of Labor. The Department of Military and Veterans
Affairs certainly hopes that these events never cane to pass, but the law
does have teeth to ensure the reemployment rights if needed.

I hope this information has been helpful in addressing some of the concerns
raised about this bill. I will be present during the hearing in House Finance
Committee on March 14 to attempt to answer any other questions that may be
raised.

Sincerely,

ison, Director

cc: COL Joseph Beans, Deputy Commissioner, BWA
Ton Stuart, Director, Labor Standards and Safety, Department of Labor
Eileen Plate, Legislative Liaison, Department of Labor
Bob Evans, Deputy Chief of Staff, Office of the Governor
Kathleen Strasbaugh, Assistant Attorney General, Department of Law
David Otto, Director of Personnel, Department of Administration
Sioux Plummer, Legislative Liaison, Department of Administration
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OFFICE OF THE ADJUTANT GENERAL TOVON 26 1hdd

AK 99811

The Honorable Gene Kubina
Alaska State Representative
P.O. Box V

Juneau, AK 99811

Dear Representative Kubina

In the discussions concerning HB493, concerning reemployment rights for members
of the state militia, several questions have cane up which you have requested
me to address. This letter will attempt to answer those questions for you.

1. Should there be a time limit applied to the time that a person is on state
active duty before they lose the reemployment rights addressed in HB493?

The department believes that the existence of a time limit would not serve
a useful purpose. Militia members who are called to state active duty, and
whose return to employment would be protected by this bill, are rotated in
and out of their state active duty when possible to prevent their being
gone from their routine employment any longer than necessary. In a few
instances, the skills of certain individuals or groups of individuals (e.g.
helicopter pilots) are such that such rotation is not possible or may be
severly restricted. However, in all instances, the call of members to
state active duty is needed to respond to an emergency situation (e.g. the
Exxon Valdez), and members are only called up for as long as the emergency
situation exists. In the unforseen occurrence of a situation requiring
extensive periods of state active duty, we do not believe it would be in
the best interest of the state and the communities that are benefitting
from the militia call-up to have the members concerned about whether or not
they had a job when the emergency was over. There is no limit dh the
call-up time for the federal reemployment rights when members of the
National Guard are called up for federal emergency duty, and we believe
that the state should follow suit when protecting its militia members when
called up for state emergency duty.

2. What happens if a memberis called ., to state active duty from a seasonal

job (e.g. construction}. andthe seasonal job is not there when his emergency
service is over?

An employer would not be required to create a job that did not exist
because of the seasonal nature of the employment. However, the member
would be eligible to return to his job at the start of the next season as
if he had not been absent for the state active duty, and would not suffer
any loss of seniority for his time away from the job. This specific case
would probably be addressed in the regulations to be adopted by the
Department of labor as authorized on page 2, lines 14-15 of HB 493.



3. What, are the likely penalties that would be levied against employers who
violate the_reemployment rights to be enacted bv HB493?

On page 2 of HB493, lines 17-19, the bill authorizes the Department of
Labor to order reinstatement and payment of back pay if apropriate. This
wculd not be the first action taken in the event a member was denied
reemployment, and would only be used as a last resort. The first steps in
regaining employment for a militia member who was denied a return to his
former place of work would be: 1) the member's carmanding officer and other
military officers in the member's chain of canmand would call on the
employer and attempt to convince the employer to reinstate the militia
member; 2) a representative from the Employer's support of the Guard and
Reserve (ESGR) would talk to the employer; 3) a representative from the
Department of Labor, Division of Labor Standards and Safety would talk to
the employer. Only when all attempts to convince the employer to comply
with the law have proved fruitless would the Department, of Labor issue an
c ’'sr of reinstatement and back pay. |If an employer contested the order,
he would be able to appeal the action under the Administrative Adjudication
section of the Administrative Procedure Act (A.S. 44.62.330-530). If an
appeal were not filed in a timely manner, the Department of Labor has the
authority under A.S. 4462590 to file in superior court:, where an employer
could be found in contempt of court for failure to comply with the order
issued by the Department of Labor. The Department of Military and Veterans
Affairs certainly hopes that these events never ccme to pass, but the law
does have teeth to ensure the reemployment rights if needed.

I hope this information has been helpful in addressing some of the; concerns
raised about this bill. I will be present during the hearing in House Finance
Committee on March 14 to attempt to answer any other questions that may bs
raised.

Sincerely,

Je

cc: COL Joseph Beans, Deputy Commissioner, BWA
Tem Stuart, Director, Labor Standards and Safety, Department of labor
Eileen Plate, legislative Liaison, Department of Labor
Bob Evans, Deputy Chief of Staff, Office of the Governor
Kathleen Strasbaugh, Assistant Attorney General, Department of law
David Otto, Director of Personnel, Department of Administration
Sioux Plummer, Legislative Liaison, Department of Administration
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STATE OF ALASKA BILL VERSION: HB 491
1990 LEGISLATIVE SESSION PUBLISHDATE: 02/07/90
—_— FISCAL NOTE
Revision Dale: Agency Affected: Office of the Governor
Titlez "An Act creating a sentencing BRU: Commissions & Special Offices

commission. ...

Sponsor: Rules Committee Components
Requestor:Governor

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES 117.5 120.5 124.7
TRAVEL 18.5 18.5 18.5
CONTRACTUAL 73.9 58.9 58.9
SUPPLIES 5.0 5.0 5.0
EQUIPMENT 16.0 0.5 0.5

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEQOUS

TOTAL OPERATING ~ 230.9 203.4 207.6

CAPITAL

REVENUE

FUNDING:  (ThousandsofDollars)

GENERAL FUND 230.9 203.4 207.6
FEDERAL FUNDS

OTHER
TOTAL TTU7T 7DTT

POSITIONS:

FULL-TINME 2 2 2
PART-TIME 1 1 1
TEMPORARY

ANALYSIS :  (Attach aseparate page if necessary)

House Finance Committee
Prepared by : Phone:, 465-3727

Division : _  Co-Chairman Ron Larson<3”" ZT? <Ew. -Date: 3/22/90

Daic: _3/2_2/90_
Agency.
Distribution (b¥_preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) —



HOUSE BILL 491
SENTENCING COMMISSION

ANALYSIS
PERSONAL SERVICES: 117.5
Fiscal note assumes an Anchorage location
"Request for New Position" forms are attached.
at STEP A for Fiscal Year 1991. Personal

years include a one-step merit
TRAVEL: 18.5

Travel assumes six (6) annual
Anchorage: 4 Meetings

Travel @ 5366/person x

Per Diem @ 580/day x 2

4 meet ings (x 4)
Juneau: 1 Meet ing

Travel @ S3SQ/person x

Per Diem @ S8G/day x 2
Administrative Staff Travel
Travel @ 5365/person x
Per Diem @ 58Q/day x 2
1 Meet ing (x 1)
Fairbanks : 1 Meet ing

Travel @ 5390/person x
Per Diem @ 590/day x 2

Administrative Staff Travel
Travel @ 5232/person X
Per Diem @ 590/day x 2

1 Meet ihg (x 1)

increase for

3 people
days x 3 people
Subtotal

3 people
days x 3 people

3 people
days x 3 people
Subtotal

3 people
days x 3 people

3 people
days x 3 people
Subtotal

Additional Administrative Travel
Includes legislative hearings
and out-of-state travel to

meet with

sentencing experts.

Travel Total

Services

commission
Salaries shown are
for
positions.

commission meet inos .

1098
430
1578

1170
430

1093
480
3228

1170
540

696
540
2946

staff.

subseauent

631

3228

2946

6000

18,436



Page two
Sentencing Commission Analysis

CONTRACTUAL 73.9

Professional Services:

Services for programmer, sentencing analysts,
statisticians, corrections specialists, and
other related professionals 30,000

Communications:

Telephone (toll costs, base/local
fixed costs, centrex network costs)
$7QQ/mo x 12 months £400
Telecopier charges $2Q/mo x 12 mos. 240
Teleconference charges 6 € S45Q 2700
Postage S203/mo x 12 months 2400
13,740
Transportation:
Freight and express charges S75/mo x 12 600
Advertising, Printing and Binding:
Advertising $500 x 6 meetings 3000
Printing S800 x 4 newsletters 3200
Annual Report 7000
Forms, misc. 750
13,950
Minor Repairs, Maintenance 1000
Rental for Space
Space requirement per Dept, of
Administration standards.
693.5 sqg’ x $1.75 x 12 months 14,564
Contractual Total
SUPPLIES AND MATERIALS 5.0
Office and Library suppl. 5250/mo x 12 = 3000
Data Processing Supplies 2GGQ
Total Supplies 5000

Page 3 of 7



Page three
Sentencing Commission Analysis

EQUIPMENT 16.0
Communication Equipment;
Phones
Data Processing Equipment:
2 PC's and 1 lazer printer
Purniture/Office Equipment:
Furniture/work stations equipment

(1) 5-Drawer lateral file cabinet
Photocopi er

Total Equipment

1800
5700
5000
450
2000
7450
15,950

Page 4 of 7



POSITION TITLE cov
1. Staff Attorney 22/A )

TYPE OF POSITION STAFF MONTHS RP NUHBER PCN NUHBER BRU PRIORITY LOCATION ELECTION DISTRICT LEC
2. PPT 1/2 time -

CONTINUATION LEVEL | ADDITION | | JUSTIFICATION:
TYPE OF EXPENDITURE AMOUNT ) ) )
One half time attorney with approximately three years
PERSONAL SERVICES exper!ence. R?sp?n3|ble_f?r eYaIuatlng ?X|st|ng sentencing
salary 24 444 practices, reviewing policies in effect in othr states
Benefits 7 734 and drafting legislation and regulations.

Fixed Benefits
TOTAL PERSONAL SERVICES
Travel
Contractual
Coaaodities
Equ Ipatent
H. Other
IS. 1 TOTAL COST

RECEIPT CODE FUND INC SOURCE
Federal Receipts 1002
C.F. Hatch
Ceneral Funds
I-A Receipts
Program Receipts 1028
Other

FOR BAM USE ONLY
KEY NUMBER

ACENCY Office of the Governor Fy 9l

REQUEST FOR
NEW POSITION BRU Commissions and Special Offices Page 5 of 7

COMPONENT Revised Date

01-1137C 7/88)-13

RANCE/STEP BARG. UNIT PACE/LINE APPROV. DISAPP



POSITION TITLE

1. Executive Secretary
TYPE OF POSITION STAFF HONTHS RP NUMBER
2. PFT 12
CONTINUATION LEVEL | ADDITION |
TYPE OF EXPENDITURE
PERSONAL SERVICES
Salary 24.864
Benefits 10.147
Supploaental Benefits

Fixed Benefits

TOTAL PERSONAL SERVICES
Travel
Contractual

Other
COST

RECEIPT CODE FUNDING SOURCE

Federal Receipts 1002
G.F. Match
General Funds
I-A Receipts 1005
Program Receipts 1028
Other
BAH USE ONLY
KEY NUHBER
ACENCY
REQUEST FOR
NEW POSITION BRU
COMPONENT

01-1137(7/88)-13

RANCE/STEP BARC. UNIT PACE/LINE APPROV.
Cov.
12/A
PCN NUMBER BRU PRIORITY LOCATION ELECTION DISTRICT LEG
JUSTIFICATION:

AMOUNT ) i o i
Secretarial support to Sentencing Commission. Assist
with coordination of Commission meetings, public
hearings, travel arrangements, process fiscal and
personnel documentation.

35.0
FY o1

Office of the Governor
Commissions and Special Offices

Revised Date

DISAPP



POSITION TITLE RANGE/STEP BARC. UNIT PACE/LINE APPROV. DISAPP

1. Research Analyst 111 18/A cov.
TYPE OF POSITION STAFF MONTHS RP NUHBER PCN NUHBER BRU PRIORITY LOCATION ELECTION DISTRICT

2 PFT 12 LEC.

3. CONTINUATION LEVEL | ADDITION ! JUSTIFICATION:

A TYPE OF EXPENDITURE AMOUNT

1 2 3 Research Analyst to conduct sentencing analyses and
PERSONAL SERVICES reports. Maintain data base, data collection and

Ss.  salary 37 356 compilations.; prepare reports and analysis of

6.  Benefits 12.914 sentencing patterns and effects of other sentencing
7 Supplemental Benefits factors; liaison with contractors.

8. Fixed Benefits

9. TOTAL PERSONAL SERVICES 01 50.3
10. Travel 02
11. Contractual 03
12. Commodities 04
13. Equipment 05
n. Other

15. TOTAL COST

RECEIPT CODE FUNOING SOURCE
16. Federal Receipts 1002
17. G.F. Hatch 1003
18. General Funds 1004 50-3
19. I-A Receipts 1005
20. Program Receipts 1028
21. Other

FOR BAM USE ONLY
KEY NUMBER i oo

R Fy 91
ACENCY Office of the Governor

REQUEST FOR
NEW POSITION Bru Commissions and Special Offices Page 7 of 7

COMPONENT Revised Dato
0TATT37(7/68)-13



10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

29

Original sponsor(s)i Rules/Governor

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 491 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act creating a sentencing commission; and provid-
ing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 44.19 is amended by adding new sections to read:
ARTICLE 16. SENTENCING COMMISSION.
Sec. 44.19.561. CREATION OF COMMISSION. The Alaska Sentencing
Commission is established in the Office of the Governor.
Sec. 44.19.563. COMPOSITION. (a) The commission consists of 13
members as follows:

(1) three persons appointed by the governor, with due
consideration to geographic representation and the interests of vic—
tims, local law enforcement officers, rehabilitation specialists, and
other groups closely concerned with sentencing policies;

(2) the commissioner of corrections or a deputy commission—
er of corrections designated by the commissioner;

(3) the commissioner of public safety or a deputy commis—
sioner of public safety designated by the commissioner;

(4) the attorney general or the designee of the attorney
general;

(5) the public defender or the designee of the public
defender;

(6) the presiding officer of the Board of Parole or a
member of the Board of Parole designated by the presiding officer;

(7) the chief justice of the supreme court or another

HB0491B “1- CSHB 491 (Jud).



justice of the supreme court or a judge of the court of appeals desig—
nated by the chief justice;
(8) a superior court judge designated by the chief justice;
(9) a district court judge designated by the chief justice;
(10) the senate president or another senatordesignated by
the senate president; and
(11) the speaker of the house of representatives or another
member of the house designated by the speaker of the house of repre—
sentatives .

(b) The commission, by majority vote of the membership, shall
elect a chair and other officers it considers necessary from among Iits
membership to serve on a yearly basis.

(c) The term of office of a member appointed under (a)(l) of
this section is three years. Terms shall be staggered, and a member
may not serve more than two consecutive terms. A vacancy shall be
filled for the balance of the unexpired term in the same manner as
original appointments.

Sec. 44.19.565. COMPENSATION. Members of the commission serve
without compensation, but are entitled to per diem and travel expenses
authorized for boards and commissions under AS 39.20.180.

Sec. 44.19.567. MEETINGS. A majority of the members constitutes
a quorum for conducting business and exercising the powers of the
commission. The commission shall meet at the call of the chair, at
the request of the majority of the members, or at a regularly sched—
uled time as determined by a majority of the members.

Sec. 44.19.569. PURPOSE. The purpose of the commission 1is to
evaluate the effect of crime rates and sentencing laws on the criminal

justice system, and to make recommendations for improving criminal

sentencing practices.

CSHB 491 (Jud) -2- HB0491B



Sec. 44.19.571. METHODOLOGY. In making recommendations, the
commission shall
(1) solicit and consider information and views from a
variety of constituencies in order to represent the broad spectrum of
diversity that exists with respect to possible approaches for sentenc—
ing criminals in the state; and
(2) base recommendations on the following factors:
(A) the seriousness of each offense in relation to
other offenses;
(B) the effect of an offender®s prior criminal history
on sentencing;
(C) theneed to rehabilitate criminal offenders;
(D) theneed to confine offenders to prevent harm to
the public;
(E) the extent to which criminal offenses harm victims
and endanger the public safety and order;
(F) the effect of sentencing in deterring an offender
or other members of society from future criminal conduct;
(G) the effect of sentencing as a community condem—
nation of criminal acts and as a reaffirmation of societal norms;
(H) theelimination of unjustified disparity in sen—
tences; and
(1) the resources available to criminal justice system
agencies.
Sec. 44.19.573. POWERS AND DUTIES. To accomplish 1its purpose,
the commission may
() hire an executive director and additional administra—
tive staff as may be necessary to the commission®s function, or place

the commission staff wunder the executive director of the Alaska

HB0491B -3- CSHB 491(Jud)



Judicial Council;

(2) select and retain the services of consultants whose
advice 1is considered necessary to assist the commission in obtaining
information;

(3) accumulate and compile information concerning sentenc—
ing practices; and

(4) recommend legislative and administrative action on
sentencing practices.

Sec. 44.19.375. ANNUAL REPORT AND RECOMMENDATIONS. The commis—
sion shall submit to the governor and the legislature an annual report
of its proceedings for the previous calendar year and shall submit
recommendations for legislative and administrative action. Reports
and recommendations required under this section shall be submitted no
later than January 1 of each year.

Sec. 44.19.577. DEFINITION. In AS 44.19.561 - 44.19.577, com—
mission” means the Alaska Sentencing Commission established in AS 44.-
19.561.

* Sec. 2. AS 44.66.010(a) 1is amended by adding a new paragraph to read:

(17) Alaska Sentencing Commission (AS 44.19.561) -- June 30,
1993.

* Sec. 3. TRANSITIONAL PROVISIONS. The initial appointments to the
Alaska Sentencing Commission under AS 44.19.563, as added by sec. 1 of this
Act, shall be made and the first meeting of the commission shall be con—
vened by July 1, 1990. The first report required under AS 44.19.575, as
added by sec. 1 cf this Act, shall be submitted no later than January I,
1991.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c)-

CSHB 491(Jud) -4- HB0491B



P.O.BoxV
House Judiciary Committee

(907) 465-4990
(907) 4654712
MEMORANDUM
TO: Representative Lyman Hoffman, Co-Chair
Representative Ron Larson, Co-Chair
House Finance Committee
FROM: House Judiciary Committee
RE: HB 491, An Act creating asentencing commission.
DATE: March 2, 1990

The House Judiciary Committee has heard and passed from
committee HB 491, An Act creating a sentencing commission.

We would urge you to scrutinize the staffing pattern set out
in the bill and the attached fiscal note.

Goll



S ta te o f A 1 a s k a

DFFICC OF THE DOVERNOR
JCXEAC

February 7, 1990

The Honorable Sam Cotten
Speaker of the House
Alaska State Legislature
P.O. Box V

Juneau, AK 99811

Dear Mr. Speaker:

Under the authority of art. [IIll, sec. 18, of the Alaska
Constitution, | am transmitting a bill creating a sentencing
commission.

Over the past decade, the prison population in Alaska has
increased every year. In the period from 1980 to 1988,
Alaska had the largest percentage increase in prison
population, and the fourth highest rate of incarceration, of
all 50 states. Disagreement exists over both the cause of
the increase and the manner in which state government should
respond to the expanding prison population.

Based on research and data collected in other states, it is
obvious that the increased rate of incarceration has not,

and will not, solve the crime problem in Alaska. Neither
will the development of intermediate and alternative
sanctions, by itself, eliminate prison overcrowding.

Building more prisons is one way to deal with expanding
prison populations. However, with prison construction costs
ranging from $50,000 to $100,000 per bed, the ultimate price
of building more jails (which includes both real costs and
the effect on our ability to pay for other important public
needs) is formidable. A change in our sanctioning policy is
the only real means of controlling ever-expanding prison
populations.

This bill creates a commission composed of executive-,
legislative-, and judicial-branch employees, as well as
members of the public. The commission's job would be to
review sentencing patterns and practices, as well as crime
rates, and to make recommendations for long-term management
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The Honorable Sam Cotten

of Alaska's prison population. The legislation requires the
commission to make annual recommendations for legislative
and administrative action on sentencing laws.

I urge your favorable action op'this bill.

Isincerely) /
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Trends In
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* Rate per 100,000 resident population
Figures from Bureau of Justice Statistics, U .S.
Department of Justice
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Ranking the Nation's

Most Punitive
Costly States

HIGHLIGHTS

This issue of NCCD FOCUS represents
the second annual Ranklnq the
Nation's Most Punitive, States "1 The
United States, now with more than
625.000 inmates in prison, has long
been recolgmzed as.a country that im-
g_nsons a arqe portion ofits population
ince 1950. the nation’s imprisonment
rate has nearly doubled.2 Presentiv.
over 40 states are under some form of
I|t_|?at_|on related to crowding or uncon-
stifutional conditions ofconfinement

This surge in the number ofinmates has
been interpreted by some as an indica-
tion of a more punitive attitude toward
the cnme problem that characterizes
the politics of contemporary criminal
justice Punitive attitudes have tradi-
tionally been cited as the reason certain
states”and regions have hlgz_her im-
prﬁs?nment rates than the nation as a
whole.

As states respond to the pressure of
overcrowding, more attention is bein

Pald to comparing states in terms o
heir use of other forms of control in
addition to prisons. And, states are also
concerned with the high cobts of these
systems  State and “federal prison
population data, the most obviqus
means of calculating comparative im-
prisonment rates, reflect only a single
com ponentofajurisdiction’s correction-
al system and exclude other far-
reachin
trol, inCluding jails, juvenile faciiiues.
and parole and"probation.

For these reasons, the domain of prison
control must be evaluated in refation to,
and in many cases aa overlapping with,

forms of incarceration and con-

and

IM
UMl KN

K

By James Austin. Ph D and Marci crcv

the control exerased hy other correc-
tional control systems This has become
all the more obvious in recent years, as
many states, faang crisis situations in
theif prisons, have placed many of-
fenders in a wide variety of non-prison
correctional settings.

The major findings of this report are:

* The nation's use of pnsons.jaiis. proba-
tion and parole continues to grow- at
record levels More éhan oneoutoereR/*
100 persons are under the control o thie
criminal justice system.3

. Washm?ton. D C,, ranks number one
in_all Torms of punishment and
.criminal justice expenditures
Despite an enormous Investment in
criminal justice agencies, policy
makers have recently chosen the
nation’s capitol as the site for further
Investment in more incarcerative
poliaes.

* The South continues to have the
highest regignal imprisonment rate
and the highest total control rate.
However, ‘the West, fueled b
dramatic increases in California, has
the highest regional total Incarcera-
%lon rate (includingjails andjuvenile
acllities, as well as prisons).

* In 1987, it cost each man. woman, ar.g
child $211 per year to fund state and
local criminal justice sgs,tems. This
figure compares with $95 in 1979,

* There is a_str_on?,cor_relatlon between
rates of crimina gusnce expenditures
and cnme rates. States thacspend the
most on criminal justice have the
highest cnme rates. Despite a cqn-
tinuing increase in expenditures for
criminal justice agendes and in the

use of formal punishment, cnme rate;
continue to escalate.

IMPRISONMENT V5,
TOTAL INCARCERATION RATES

The most commonly used gauge of-the
punitive nature of & state of geographic
reglon Is the |mPnsonment rate. This
rate typically refers to the number c:
PErsons in pnson on a given da){. per
100.000 state population. Southern
states have historically had the highest
levels of imprisonment in the country
which has been interpreted by some ex-
perts as reflecting the conservative
political and social values ofthat region

Table 1 shows the rates of Impnscr.-
ment for the 50 states and Wash_mgton
D.C. Among the 15 states with™ tre
highest rates of imprisonment. 11 w*-?
Southern statesémcludmg Washmtg:
D C.). The table also shows thaf the
Southern region had the hl(I;hest im-
nsonment rate followed by the We-
idwest and Northeast. Among the 15
states with the lowest rates ofimpr.son-
ment, seven states were in the North-
eastand six were in the Midwest

Overall, state rankings for impnson-
ment varied little from last year's
report, which used 1986 data, However,
a few states showed significant in-
creases or decreases in their impnsor.-
ment rate between 1986 and 1957 |--
terestingly, Washington, D C. which
has the highest imprisonment rate In
the nation, increased its impnsonmer.t
rate from 1,078.4 1n 1986 to'1,197.4 per
100.000 in 1987. Alaska is second w-; -
arate of481.5 per 100,000 and replaces



Table L. Imprisonment vs. Incarceration Rates
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TOTALS

24). 349

* Total population e

** Average dally jail population* for 1917 ar* estimates dratm fro* published rtports And pnone CAtfti to
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Nevada as the state with the highest
imprisonment rate. However, AJaska's
high ranking is misleading as its prison
figures include persons awaiting trial or
serving short sentences. In most other
states these inmates are counted injail
populations.

To carrect for this bias, we created a

“total incarceration rate” which in-

cludes prison andJall \R/opulatlons and
juveniles in custody.4 When the states
are ranked accordln% to this criterion,
the West replaces the South as the
nation's leader with a rate of 432.7 Ber
100,000. Nevada reassumes its number
one state ranking, and D C. continues to
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have the highest rate of incarceration
four times the national average).
California’s dramatic increase in prison,
jail and juvenile facility populations is
the main reason the West has taken the
lead in incarceration. Since the presnous
NCCD report, California added about
6,500 inmates to its prison population
more than 19,000 inmates to its jai
population, and 2,100 children to”its
juvenile facilities.

When the total incarceration measure is
compared to the imprisonment rate, sig-
nificant chan%es occuramong the states
with respect to their national rank|n3q.
Tennessee, for example, moves from 33

AT

Ar t
Juveniles
in Custody

Total
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127 3 33.30)

*. Hawaii. Rhode Island. And Verwnt. which mintain carobir-ca prison and jail systar.s.
(or in tn* prison figures

to 13 in total incarceration, in part
because the state houses many state
prisoners in local jails due to a consent
decree restricting prison ,oopulatlons.
The same phenomenon also explains
increases in rankings for other states
including New Jersey. Texas, and
Louisiana.

Connecticut, on the other hand, moves
down toara_ik of 36 for total incarcera-
tion compared to a rank of 15 for
imprisonment. Similar declines for
other states, such as Hawaii, Rhode
Island and Vermont, sim lY ref.fe.ct that
they also have consolidated jail and
prison systems.



but have not addressed other elements ol sen-
tencing decision making. Florida's prison sen-
tencing guidelines are undermined by severely
overcrowded prisons that have necessitated
wholesale early release of large numbers ol
inmates.

Although no single slate has structured com-

prehensively ils sentencing policy and correc-
tional resources, the experience of those that
have tried illustrates the promise and poten-
tial of this pioneering public policy effort. This
paper attempts to (1) review the goals of struc-
turing statewide sentencing policy, (2) describe
the scope and agenda that must be tackled,
and (3) discuss practical and political issues
involved in creating a commission.

The Goals of Structured Sentencing

The mcsicommon 3nd most important goals

of siruciureo sentencing are to;

| Ensure uniformity in sentences and
eliminate insupportable disparities based
on ‘ace. gender, or sc'C'OP/onorTiic
+"actors:

| Increase the severity of correctional
sanct.ons in direct proportion to the seri-
ousness of the offense and the criminal
mstory of the offender:

1 Guice judicial decision making while
provicmg adequate opportunities for the
exercise of discretion when substantial
and compelling circumstances exist;

> Reassert legislative control over sentenc-
ing policy m a coordinated and compre-

A COMMISSION ON STRUCTURED SENTENCING

A.commission to structure sentencing policy
is created and overseen by the legislature as a
means of developing a comprehensive policy.
Once a sentencing policy is established, the
commission's role shifts to monitoring ihe
effect of sentencing policy on correctional
facilities and resources and to advising the
legislature on changes and modifications in
sentencing policy.

The commission approach offers lhe advan-
tage of managing some of the rough-and-
tumble politics and potential demagoguery sur-
rounding sentencing issues. A commission
also provides a vehicle through which all the
necessary parties— legislators, judges, correc-
tions officials— can participate equally and
cooperatively.

The product of the commission's delibera-
tions can take different forms, depending upon
a state's tradition of separation of powers. In
Washington, the sentencing commission's
recommendations were submitted to the legis-
lature and adopted by statute. In Oregon and
Louisiana, the sentencing policy will be promul-

gated in administrative rules. In Minnesota, tne
initial guidelines were established by rule, but
all modifications must be reviewed by the legis-
lature before going into effect. Most sentenc-
ing experts agree that voluntary judicial
guidelines are not an effective means of
implementation because they are advisory in
nature and lack Ihe mandating force of legis-
lative policy. [8, p. 98, and I, p. 171]

Statutory enactment has Ihe strongest legal
standing and has lhe advantage of legislative
review of both the substantive policy as well
as the all-important financial implications on
corrections resources. Although the adminis-
trative rules process means a more passive
and limited legislative review, itmay minimize
the danger of piecemeal amendment or limit
the politics of emotion aimed at selected parts
of the sentencing policy. More important, the
administrative rules process cannot deal with
allocation of resources to implement a sentenc-

ing policy.

Legislators interested in establishing a
commission on structured sentencing must not

hensive way, as opposed to a piecemeal
approach;

m Coordinate the full range of criminal
sanctions from fines and probation
supervision in the community to total
confinement: and

m Coordinate sentencing policies with cor-
rectional policies and resources.

In a state where these goals are broadly
shared by the various actors and institutions
involved in sentencing, a commission repre-
sents a promising vehicle toachieve structured
sentencing. What follows is a step-Dy-step
description designed to nelp legislators in
drafting legislation to establish a sentencing
commission.

only draft the legislation setting forth the scope
of work ai.j operating details but also foster
the necessary environment of interbranch
cooperation.

Creating the Right Climate

Sentencing policy requires an interbranch
effort built on appreciation for the unique role
that each branch plays in sentencing. Constitu-
tionally and practically speaking, statewide
sentencing policy can be established only by
the legislature. Clearly, however, judges have
the most experience and airecl involvement
with the day-to-day application of sentencing
policy to individual cases. Corrections adminis-
trators. prosecutors and defense lawyers,
parole officials, and the public also have real
and vital interests in sentencing and, therefore,
must have a role in the commission process.

An interbranch partnership is required for
several reasons. Judicial guidelines alone lack
the enforcement needed to ensure compliance
and cannot address questions of financial and
space needs resulting Ircm sentencing policy.
Executive branch innovations at best can only



structure parole decision making or make limit-
ed changes within available criminal justice
resources. Legislative action can mandate and
coordinate statewide policy, but legislative
initiatives pursued without judicial support and
involvement will likely be stillborn in the
implementation process.

Sentencing policy and procedure represent
aunique area of substantive law that sharply
magnifies the special relationship between the
legislature and the judiciary. Oregon Attorney
General David Frohnmayer, writing in a 1986
issue of State Government, notes that courts
are not as well suited as the legislature or the
executive branch to resolve major issues of
public policy, yet the requirements of legal
interpretation inescapably lead to creation of
laws. Moreover, he argues that legislatures
invite judicial activism by the prodigiousness
of their lawmaking and the tendencies toward
overly vague language and broad delegations
of power. The tension between judicial and
legislative roles has been dramatized in many
substantive areas of law but is heightened in
sentencing since it represents a major judicial
function. The challenge for legislators interest-
ed in sentencing reform is to recognize and
channel the institutional tensions creatively.

Defining the Scope of Work

The legislature defines the scope of study
and work of a commission and, by so doing,
can enhance or handicap the likelihood of suc-
cess. If the legislature fails to mandate a com-
crehensive approach, then a commission can-
not be faulted for recommending a piecemeal
policy. If the legislature directs the commission
:0 look only at sentencing commitments to
state prisons and not the full range of correc-
tional sanctions, then the concerns ol local
governments and the availability of community-
based sentencing options may not be ade-
quately considered.

The most common problems involving the
scope of work stem from three primary issues.
First, sentencing guidelines should consider the
full range of correctional sanctions from prison
incarceration to community supervision and
fines. Most of the early guideline experiments
focused little attention on intermediate and non-

-cnsonment sanctions, even though three out
:r ‘cur offenders are sanctioned in the com-
-unity. More recent commission efforts (e.g..
r. Louisiana and Oregon) are attempting to
cuilo sentencing scnemes that take into
account me use ana availability ol local jails,
‘esicential treatment orograms. probation, and
community service. Absent specific guidelines
structuring the imposition of non-imprisonment
sentences, tne potential for disoarate and dis-
prcccnionate sentences is great, and ihe ability
to oian for and develop needed community
sesources is limited.

Correctional resources are not uniformly
avaiiade in each community; some locales are
":cn m program options while others are lack-
*ng. Furthermore, since jails and many com-
munity-based correctional programs are locally
‘unaed. a comprehensive state sentencing
policy must address state and local finance
issues. Failure toaddress the full range of sen-
tencing sanctions virtually ensures inequities,
according to Kay Knapp, director of the Insti-
tute for Rational Public Policy. Inc.

Second, legislatures should give their com-
missions specific directives as to the extent to
whicn they need to take into account existing
constraints bn correctional resources. They
should also require sentencing commissions
to report on the short- and long-term fiscal
impacts of their proposed guidelines. For
example, the recently enacted enabling legis-
lation creating ihe Kansas Sentencing Commis-
sion states. "In developing its recommended
sentencing guidelines, the commission shall
take into substantial consideration current sen-
tencing and release practices and correction-
al resources, including but not limited to the
capacities of local and state correctional
‘acuities.”

Where commissions are not required to con-
sider existing constraints on resources, they
may promulgate guidelines that result in the
need for a substantial increase in new prison
construction. While this may be an acceptable
outcome in some states, most are already
struggling to deal with existing prison crowd-
ing and cannot afford to enact policies that fur-
ther exacerbate the problem. Pennsylvania is

an example of a state that enacts guidelines
that resulted in the imprisonment of more
offenders for longer periods of time. Adopted
in 1982. Pennsylvania's minimum sentencing
guidelines contributed to increases in the per-
centage of convicted offenders incarcerated
and average prison sentences. [8. p. 69]

Third, sentencing reform should not be con-
fused (and therefore not combined) with crimi-
nal code revision. Some states that have tried
toaccomplish code revision within the context
of a sentencing commission have round their
efforts stalled. Most recodification efforts are
guided by the Model Penal Code, which reflect-
ed the pniiosophies ol the 1940s and 1950s
mhen “indeterminate” sentencing was the
norm. While the model code establishes a
common vocabulary and consistent logic
within criminal statutes, itis wnolly inadequate
in the process of addressing modern sentenc-
ng reform. [4. p. 49]

One significant stumbling block of the Model
Penal Code is its classification system of
offenses (three felony punishment classes, two
misdemeanor classes, and one violation class).
States that have developed sentencing guide-
lines typically end up with more refined distinc-
tions of offense seriousness. For example,
Minnesota's guideline system ranks 10 offense
severity levels, not including first degree
murder, which carries a mandatory life sen-
tence. Washington established a 1 4-tier rank-
ing of offense seriousness. The more refined
rankmgs weight factors such as type and extent
of harm, culpability, and victim vulnerability.

The second major problem presented by the
Model Penal Code is its focus on "worst case”
behavior and assigning an appropriate maxi-
mum penalty. Most sentencing guidelines, as
a practical matter, reflect "usual case" penal-
ties with adequate provisions (or judges to
increase the sanction in light of aggravating cir-
cumstances. The "usual case™ approach also
allows judges to base sentencing on the
offender’s actual behavior in the crime rather
than the offense for which he was convicted.
(For a detailed discussion of these problems.
see Tonry's "Sentencing Guidelines and the
Model Penal Code" [9])
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Setting the Agenda of Policy Choices

The enabling legislation should spell out the

major issues to be aadressed by the commis-
sion. Key policy issues include;

fl Ranking offenses (including attempts,
solicitations, and conspiracies) by
degree of seriousness;

B Determining the role of and measuring
criminal history as a factor in sentencing;

H Defining a dispositional policy that deter-
mines which offenders are confined in
state prisons and which are sanctioned
in other ways (i.e. custodial dispositions,
fines, restitution, and probation);

B Establishing the length of sentences
(prison and otherwise) and tho extent of
other stipulated penalties of community
service or fines:

m Developing policy and procedures
governing when a judge may depart
from the guidelines to order a more or
less severe sentence; and

B Structuring policies and procedures (for
example, plea bargaining agreements or
parole decisions) to ensure consistency
in all aspects of sentencing policy.

Within each of these six policy areas, a com-
mission will face many diverse and complex
questions. A briei discussion of some of the
questions a commission will confront follows.

Ranking the Gravity of Different Offenses.
A commission must develop aconsensus hier-
archy of criminal activity. In effect, a commis-
sion makes a collective judgment about what
crimes are least serious or most serious and
therefore deserving ol harsher punishment. At
a broad policy level, the rankings reflect judg-
ments about harm or potential harm to the vic-
tim or community, the culpability of the
offender, and physical injury to the victim. A
commission may cnoose to make case-level
differentiations as well. For example, the pro-
posed Oregon crime ranking subdivides drug

offenses using factors such as the type of sub-
stance involved, the intent to generate substan-

tial profits, and the connection, if any, to an
organized trafficking operation.

The Role ofCriminal History. Commissions
typically develop a scoring system to assign

a numerical weight to offender characteristics
including prior felony and misdemeanor con-
victions. juvenile record, and probation or
parole status at the time of the offense. Other
considerations may include: Should offenses
against peoDie and property offenses be
weighted oifferentiy? Should extended periods
of crime-free oenavior diminish the weight
given toold convictions? How should multiple
convictions arising out of a single incident be
counted?

The rankings of offense seriousness and
offender characteristics are usually displayed
on a twcKlimensional grid, yielding a matrix on
which sentencing policy can be based. Next
the commission must deal with the two major
policy issues that drive prison populations and
other correctional resources: (1) the disposi-
tional policy or, more simply put. what sen-
tences (prison, probation, or otherwise) are
most appropriate for which offenders, and (2)
the durational policy or, in other words, how
long or how extensive a sentence should he
given for a particular offense and to tre
offender. In effect, the commission draws lines
through the matrix to represent when an
offender will be sanctioned in the community
or in prison and assigns time periods to each
cell within the matrix. The designated time
period in each cell is usually termed lhe
"presumptive sentence," the sentence pre-
sumed to he most appropriate. (See Figure 1.)

Dispositional Policy. A commission makes
fundamental philosophical judgments about
how much weight to give to offense serious-
ness and criminal history when choosing a sen-
tencing option. A "just-deserts" policy
emphasizes offense seriousness and mandates
a sentence based on the offense with little
regard to prior criminal activity. Conversely, a
policy aimed atincapacitating repeat offenders
would give much greater weight to criminal
history.

In Minnesota, when establishing an in/out
policy for the use of imprisonment, the guide-
lines commission initially identified those
offenses for which imprisonment should
always or never be recommended. Using infor-
mation on past sentencing practices, the com-

mission could project the population impact of
the different weightings of offense seriousness
and offender history on prison capacity— tne
more punishment-oriented the policy, ihe
higher the commitments to prison. In addition,
the commission weighed the political implica-
tions of different infout policies. [7, p. 82)

As a practical matter, developing a disposi-
tional policy will not deviate from past judicial
sentencing practices in the vast majority of
cases. Where new guidelines deviate from past
practice, however, the debate is likely to oe
quite sharp and focused on fundamental
philosophical issues.

Durational Policy. A commission articulates
specific confinement periods and the extent or
severity of other sanctions. Because structured
sentencing substitutes shorter "real-time" sen-
tences for symbolically longer indeterminate
sentences, the durational policy attracts con-
troversy even when itclosely resembles actual
judicial practice.

Some of the questions involved in the dura-
tional policy are: Should a single, fixed sen-
tence be provided or a sentencing range? To
wnat extent snould prison capacity constrain
the development of sentence lengths? How
snould sanctions other than prison be weight-
ed and what tradeoffs allowed when a com-
munity has limited correctional alternatives?
Should fines be graduated according to tne
offender’s ability to pay. and when should fines
be allowed to substitute for custodial options
or community service requirements? When
multiple convictions are involved, how shou'd
concurrent or consecutive sentences be cal-
culated? How should post-imprisonment super-
vision he calculated?

Several states are exploring one promising
approach to incorporating community correc-
tions into dispositional and durational policy
The approach involves two elements: ft) a
refinement of sentencing guidelines to include
different levels of probation sentences, ana (2)
a system of exchanges or equivalencies
among various non-imprisonment sanctions
For example. Oregon's proposed sentencing
guidelines establish three probation levels for



FIGURE 1.
MINNESOTA'S SENTENCING GUIDELINES MATRIX
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whicn a maximum number of jail days can be
ordered (i.e.. 30.60. or 90 days) and a maxi-
mum amount of lime (measured in “custodial
units") in other community programs can be
required. The guidelines also establish equiva-
lent custodial units— one day of jail confine-
ment or residential treatment is considered
equal to two days of home arrest or electronic
surveillance. Eignt hours of community service
would be equivalent to one-third of a day of
jail confinement or residential olacement.
Depending upon tne av~Mity of local
resources and tne circumstances ol the
offender, a|udge could order any combination
of jail confinement, community service, cus-
todial treatment, work release, or restitution
within tne allowance of custody units specified
m the guidelines. A judge is not limited in
imposing additional conditions of probation that
do not -nvoive custody of the offender.

Departure. Structured sentencing plans typi-
cally provide a means for judges to deviate

n#encmg Je] g&\mnnvrm %ﬂge may sentence writnoul me senlence oemg deemed a departure

from the prescribed sentence and order a less
or more stringent sentence due to mitigating
or aggravating circumstances. In developing
a departure policy, a sentencing commission
deals with both substantive criteria and stan-
dards for departing from the presumptive sen-
tences and procedural requirements that must
be followed.

Examples of departure criteria include men-
tal capacity, deliberate cruelty, extreme vulner-
ability of the victim, the offender's role in the
crime, and cooperation with the investigation,
in Minnesota, the commission also developed
a list of factors, primarily demographic and
socioeconomic, which should not be used as
the basis for departures.

Departure procedures may require a sen-
tencing evidentiary hearing, written justification
of departure, appellate review of departures,
and limitations on extent of depark e.

aeiaied Polices ana Procedures. Accmns-
sion may need to propose additional agna-
tion to reallocate sentencing autnority :o
implement a structured sentencing policy cor
example, in a bill enacted this year estaoiisn-
mg a state sentencing commission, the Kan-
sas Legislature specifically directed tne
commission, in its report to the legislature, to
make recommendations regarding whetner
tnere is a continued need for and what is tne
projected role of. if any. the Kansas parole
board and whether the policy of allocating
good time credits for the purpose of determin-
ing an inmate's eligibility for parole or condi-
tional release should be continued. (Kansas
Senate Biil No. 50,1989 Session)

Statutory enactment to establish appellate
review may he necessary Washington's guide-
lines include standards to limit the discretion
of prosecutors on charging and plea bargam-
ng. Minnesota's guidelines (and Oregon's pro
oosed guidelines) outline how probation
-evocation is to be coordinated with sentenc-
ng guidelines. In sum. the commission must
ensure coordinated procedures that reinforce
the goals of sentencing equity and systemwide
uniformity.

Some or all of these issues may he neces-
sary to detail m the enabling legislation to frame
the scope and agenda of a sentencing
commission.

Organizing a Commission

A commission acts on behalf of the legisla-
ture to develop a consensus sentencing policy
that is politically salable and can be implement-
ed. monitored, and enforced. The commission
not only recommends substantive policy but
also facilitates political tradeoffs and com-
promises. The commission in many ways has
to act like a legislature; therefore, the compo-
sition. staffing, schedule, and procedures of a
commission are important elements to be
covered in enabling legislation,

Membersmp. The commission members
must have the ability to work together on sen-
tencing policy issues as well as the capacity
to build support and commitment for sentenc-
ng policy among interested groups through-



out the state. Commission members may be
selected because of their ability to articulate
and represent tne concerns and views of
interest groups, but they also must be able to
assume a statesman-like perspective, com-
promising wnen necessary on issues of over-
riding system values and goals. [7. pp.
213-218]

The size of different sentencing commis-
sions has varied from as few as nine members
iMinnesota, although later increased to 11) to
as many as 21 members (Louisiana). No specif-
ic number nolds any particular magic; how-
ever, acommission needs to be large enougn
:0 achieve broad-hased representation from the
nterested institutions and groups and yet small
enougn to be able to function effectively as in
a consensus-building process.

Because of the need for interbranch partici-
pation. the membership typically includes legis-
lators, ,udges (both from trial-level courts and
from the appellate or supreme court), prose-
cutors. defense attorneys, law enforcement
officers, probation and parole officers, correc-
tions administrators, and public members.
Whether the commission has direct legislator
members or other forms of legislative partici-
pation will cepend upon the state tradition and
specific constitutional provisions governing
separation of powers. Membership may be
designated by specific position, lor example,
tne state attorney general, or by general
description. Limiting the number of specifical-
ly designated positions allows the appointing
aotnonty greater latitude to select members for
otner desired characteristics such as availabil-
ity. flexibility, and commitment to sentencing
reform.

Length of term varies from two years (e.g.,
some Louisiana members) to six years (e.g.,
m Tennessee), with most commissions usi. g
staggered terms. A minimum of two years is
useful to provide continuity of membership
through the initial development of sentencing
policy; the longer terms obviously provide
more stability and continuity. Some experts
argue against coterminous tenure because of
:ne potential for substantial turnover and dis-
ruption ¢! continuity. [7, pp. 208-209]

The method of appointment will depend in
large part on political tradition and constitutional

constraints ina state. In designing the appoint-

ment process, a legislator also must evaluate
what method is most likely lo result in mem-
bers wno nave credibility and standing among
the mterestea groups and can represent a point
of view without being inflexible. Some states
nave reserved the power of appointments for
the governor (e.g., Louisiana and Washington).
In Minnesota, tne chief justice of the supreme
court makes all judicial appointments, and
several states have reserved some appoint-
ments for legislative leaders (e.g., Pennsylva-
nia, Tennessee, and New Mexico). Some

slates specifically allow organized constituen-

cies. such as the trial lawyers association or
the judges conference, to suggest a list of
potential nominees (e.g., Minnesota).

The commission chairmanship is a position
akin to that of a legislative committee chair-
providing leadership within the commissicl
guiding decision making, forging diverse ports
of view into a consensus, and being account
able to the interests of the governor and :"e
legislature. In most commissions, the chair s
usually appointed by the governor. Direct
appointment of a chair usually means greater
accountability and can ensure that the chair-
man shares the same goals as key public offi-
cials. Election has the advantage of under-
scoring Ihe consensus nature of commission
decision making, but it may not necessarily
result in the selection of the strongest or most
effective chair.

Staffing and Support Resources. Given the
need for extensive data ana'ysis, sentencing
commissions require an independent and
professional research staff, supplemented by
temporary staff during the six- to nine-month
data collection stage. Policy analysis, com-
puter. administrative, and political skills are also
required of ihe staff to organize the commis-
sion's work, to structure the policy issues for
commission resolution, to assist commission
members with important conceptual and polit-
ical decisions, and to act as effective liaisons
wilh all three branches of government ana with
stateand local actors in the criminal justice sys-
tem. The number of staff will depend in part

upon the time frame in which the commission
must complete its work.

Data collection efforts are extensive, and
sometimes easily underestimated or poorly
planned. Commissions typically analyze data
from 30 to 50 percent of all criminal cases m
a one- or two-year period, collecting from each
case up to 100 pieces of information dealing
with demographic characteristics, criminal his-
tory, court decisions, charging and convicting
offenses, available dispositions and correction-
al resources, and more. Because of its fun-
damental importance, data collection cannot
be skipped, but it can be mishandled. For
example, in developing voluntary judicial guide-
lines, commission staffs collected 220 vari-
ables on 5,117 cases in Florida and 132
variables on 1,864 criminal counts in Maryland.
One evaluator observed trial the data collec-
tion efforts in both states bogged down and led
to significant delays and robbed the projects
of time and resources for important activities
such as support building, training, and im-
plementation procedures. [1, p. 164]

Data analysis programs usable on personal
computers have been developed to facilitate
research and develop models to forecast the
financial and population implications of differ-
ent sentencing options in different correction-
al settings such as jail, community supervision,
or prison. Software is available in ihe public
domain, in otner words, free of charge.

Adequate time is necessary for staff ana
commission members to accomplish the task
of policy development. A minimum of '3
months is required, but up to 36 months may
be a more desirable schedule. Most states
have mandated a two-year schedule for
development of sentencing policy. Louisiana
is unique in having no statutorily set deadline
for reporting. As a practical maiter. deadlines
are useful for forcing policy choices and com-
promise. In addition, an exiended siudy period
may result in data being outdated before they
are utilized.

The cost of undertaking a structured sen-
tencing project will vary, depending upon me
size of Ihe state. As a general rule, an annual



appropriation for a small to medium-sized state
0f $250.000 to $450,000 will be recuired. con-
tingent upon whether the comm jsion is
developing or monitoring ongoing sentencing
policy, according to Knapp. Funcs are used
for staff, equipment, travel, meetings, and
administrative expenses. For example, Ihe
Washington sentencing commission received
an appropriation of $391,000 in its first bien-
nium (1984 to 1986) of operation and $558,000
in its second biennium. New Mexico's sentenc-
ing commission is in the process of attempt-
ing to develop structured sentencing policy
with a 1988-1989 appropriation of $246,250.
In addition to state appropriations, a number
of states are receiving federal funcs and tech-
nical assistance througn the Bureau of Justice
Assistance’s Structured Sentencing Program.

Process Considerations. The development
of a structured sentencing policy recuires study
of past practices but. more imoortant. develop-
ment of a new consensus about aopropriate
punishments for offenders. Consensus must be
forged not only among the commission mem-
bers but also among those in the corrections
community and the general public. In some
states, sentencing commissions have fallen far
short of the promise of reform because of politi-
cal conflict within them. Other reform efforts
have failed upon implementation Decause of
pockets of resistance in the cnminai justice sys-
tem. Therefore, the process used to develop
the sentencing policy wiil contribute substan-
tially to its credibility ano political acceptance.

The decision-making style of ".re commis-
sion should be designed to maintain internal
commitment to the process ano the work
product. The nature of sentencing policy—
reflecting a broad range of different and legiti-
mate perspectives— will require re incorpo-
ration of different points of view ano tradeoffs
among the interested carries. An inclusive,
consensus-building process is essential as
opposed to a simple majonty-ruies voting
procedure.

Subcommittees have proven to be an effec-
tive. necessary tool for organizing tne work ol
a sentencing commission on several fronts
simultaneously. Typically, subcommittees are

assigned the task of overseeing data collec-
tion and identifying options, while the resolu-
tion ot DOlicy questions is reserved for the full
commission as a means of underscoring the
need for broad consensus. Louisiana has opt-
ed not to use subcommittees, a choice that
may squire more time of commission mem-
bers but also may preserve the greatest degree
of cohesion in decision making.

External suoport-Duilding activities are
essential ano may include public hearings with
participation oy interested groups, open meet-
.ngs nerd in locations throughout the state,
comments solicited on working papers, per-
sonal contact hetween commission members
and key community leaders, ad hoc advisory
groups, newsletters and interim reports to dis-
seminate information. For example, the suc-
cess of Minnesota's commission was in no
small part furthered by "an aggressively open
political process™ including several rounds of
public hearings designed to disseminate infor-
mation as well as solicit public input. [6. p. 15]

Implementing and Enforcing a Sentencing
Policy
The long-term effectiveness of structured
sentencing pojicy can be summed up in four
questions;
| Does the policy have enforcement
power?
m |5 the policy specific and clearly
articulated?
| Are resources sufficient to implement the
policy?
m [s there an ongoing mechanism tomoni-
torcompliance and recommend changes
m policy when necessary?

Legal Enforcement. The critical enforcement
mecnanism is appellate review— the process
of appeals court review of judicial sentences
that fall outside the presumptive sentence
prescribed by the policy. Appellate review
gives either the state or the defendant the right
to appeal sentencing decisions. Traditionally,
appellate review has been limited to the legal-
ity of the sentence imposed, but with structured
sentencing, appellate review provides a means
to judge the appropriateness of the sentence
as well as judicial compliance with sentencing

policy. The enabling statutes tor sentencing
commissions in Minnesota. New Mexico. Ten-
nessee. and Washington provided for appel-
late review.

Appellate review also provides a means for
the development of case law on issues not
addressed by the sentencing commission:
however, case law may provide mixed results.
[4,p. 18] The case law resulting from appeals
m Washington and Minnesota has primarily
focused on the threshold, extent, and substan-
tive standards of departure. The experience of
these two states suggests that departure issues
should be scrutinized by other state sentenc-
ing commissions.

Policy Clarity. The clarity of the sentencing
policy in large part wilt determine whether it
is self-enforcing. The more specific the policy
is, the easier it is for appellate courts to exer-
cise review. If a commission defers policy
issues or leaves certain criteria vague or broad,
then courts must develop a body of case law
to provide the necessary guidance. But court
review is always limited by the circumstances
of a particular appeal and. therefore, is an
inadequate mechanism for policymaking.

In addition, if the sentencing policy is not
comprehensive and fails to structure all disposi-
tional choices and decisions affecting sentence
length, then Ihe goals of equity and uniformity
cannot be achieved. There is evidence, for
example, in Minnesota that inconsistent and
inequitable punishments have resulted from the
failure to structure community-based sanctions.
(12(1989). pp. 29-33]

Coordination of Resources. By definition.
structuredsentencing means coordinating cor-
rectional resources within a consistent policy.
A clear, predictable sentencing policy will allow
a legislature to anticipate correctional needs—
from prison beds and treatment facilities to pro-
hation officers and agents for fine collection.
Since sentencing commissions have no power
of appropriation, they cannot mandate addition-
al resources if they develop a sentencing policy
resulting in more offenders than prisons or
community-based programs can handle. Thus,
an important commission task is making other



decision makers aware of the policy and fis-
cal tradeoffs. Failure to consider the capacity
of correctional resources may produce a ration-
al, equitable, but unenforceable policy.

Legislatures in Oregon, Tennessee, ana
Washington directed their sentencing commis-
sions to address specifically the adequacy of
correctional resources needed to implement
the new sentencing policy effectively. In
Washington and Oregon, the enabling legisla-
tion directed the commissions to develop poli-
cies that would not exceed currently available
prison space or recommend a sentencing alter-
native that specifies increased correctional
resources. In other words, the enabling legis-
lation ensured the legislatures comprehensive
data if faced witha need foradditional correc-
tional facilities to enforce longer, tougher sen-
tences. In Tennessee, the submission of four
plans to the legislature allows lawmakers to
compare different sentencing philosophies with
varying price tags. To address correctional
resources successfully, each policy choice
must be evaluated in terms of its impact on cur-
rent prison population or program capacity. If
left as a postscript or afterthought, resource
issues can undo a commission's work.

Ongoing Monitoring. Once a sentencing
policy is established, a commission's work is
not done. Ongoing monitoring is necessary to
adapt to changes in public opinion, crime pat-
terns, or demographic shifts. In the states with
established commissions, the enabling legis-
lation usually anticipates a life for the commis-
sion beyond the initial development of struc-
tured sentencing guidelines. For example, the
Minnesota and Washington commissions col-
lect data and analyze trends in sentencing,
review any proposed legislation affecting sen-
tencing, conduct studies of selected issues,
promulgate interim rules, and propose sen-
tence modifications annually to the legislatures.
Since the nature and demographics of the
offender population change, a commission’s
monitoring can assist legislators in projecting
future needs in corrections and developing new
sanctions. Moreover, a commission can main-
tain the necessary interbranch cooperation
needed to address sentencing policy.

CONCLUSION

Structured sentencing offers the most
promising vehicle for legislators interested in
achieving uniformity and equity in sentencing
and coordinating the full range of correctional
resources now and in the future. The pioneer-
ing experience of ather states is instructive not
only about what works or does not work but
also about the magnitude and difficulty of
the task.

The essential ingredients for success
include: a commitment of interbranch cooper-
ation that leads to a comprehensive policy and
a consensus product; a carefully organized,
well-run sentencing commission that has the
membership and resources necessary for the
task; a clear, unambiguous policy that is
implemented with adequate legal authority; and
an enforcement and monitoring mechanism to
ensure implementation.

Strong policy leadership is critical. Witnin

each of the three branches, there will be pock-
ets of ignorance ahout and resistance to sen-

tencing reform. Only through the cooperative
efforts of key individual judges, legislators, and
administrators will these hurdles be overcome.

Ma_ny of the problems that a sentencing

commission may encounter can be anticipat-

ed and drafted into the enabling legislation. The
other ingredients will depend upon the strength
of the commission's membership, the political
climate of support within a state's criminal

justice community, and a sponsoring legisla-
tor's best judgment about the appropriate polit-

ical timing to attempt broad-based reform.
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State

House of Representatives

Representative Fran Ulmer

MEMORANDUM
House Finance]Committee Members DATE: March 22, 1990
FROM: Representalf£i™N/jFj~|A#mer
Yesterday we discussed HB 491, «creating a sentencing commission. Subse —
quently, during the committee meeting | was asked to explain the comment |
made regarding judicially imposed "benchmarks"™ for sentences. I have attached
a memo which helps to explain this phenomenon. In brief, the Alaska Court of

Appeals has evolved a system of benchmarks, which reflects the court"s
judgement about the appropriate length of sentence for certain types of
offenders. These benchmarks, which have been judicially determined without
the benefit of either a public hearing or legislative review, now control the
length of sentences for offenses in Alaska. Trial court judges who have the
responsibility of presiding over criminal cases and sentencing defendants
have no choice but to follow these benchmarks, for if they don"t do so, they
are reversed by the Court of Appeals or by three-judge panels that review
sentences.

I would encourage you to review the attached memorandum from Larry Weeks,
Chief of Criminal Prosecution, Alaska Department of Law, who responded to a
question that | raised regarding the length of sentences in Alaska vis-a-vis
sentences in other states. It appears that, at least upon an initial review,
Alaska sentences are comparable with those of other jurisdictions. However,
a sentencing commission should take a more in-depth review of sentences and
analyze the benchmark system to evaluate the extent to which those benchmarks
reflect legislative determination as to the severity of the offense. It
should also recommend changes to the legislature if that rppears to be
appropriate after the review.

I encourage your support for the Sentencing Commission: it is long overdue!

FU/bvh
Attachment

District 4B — Juneau
P.O. BOXV Juneau, Alaska 99811-3100 (907) 465-4947



To: Honorable Fran Ulmer
House of Representatives, Alaska Legislature

From: Larry R. Weeks
Chief of Criminal Prosecutions

Re: Sentences Date: March 5, 1990

Alaska sentences are not too lenient. Judicial Council
studies show that sentences imposed in this state are consistent
with the average sentences received by defendants in other states.

The length of sentences in Alaska increased throughout the
1970's. After the new criminal code was enacted, the Council says
that sentences began to decrease in the early 1980's. However, as
presumptive sentencing was expanded to include more sex offenses
and first time offenders, the trend again reversed. Legislative
action on good time has now reduced the actual time spent in jail.

Most trial judges do not like presumptive sentencing but the
Court of Appeals likes the consistency it promotes. As a result,
a phenomenon that | call "judicial presumptive sentencing” has
developed. The Court of Appeals has set out a comprehensive system
of "benchmark” sentences for criminal offenses that are not
specifically governed by statutory presumptive sentencing. For the
most part, these benchmarks have added still more consistency to
sentencing practices throughout the state.

The benchmarks have also unquestionably resulted in reduced
sentences for persons convicted of multiple class A or unclassified
felonies. Basically, the Court of Appeals has set a ten-year
maximum sentence for persons convicted of multiple serious crimes
(other than murder) where the person does not have prior
convictions. In other words, persons convicted of multiple rapes,
armed robberies, or acts of sexual abuse, are given less severe
sentences under current sentencing practices than they were prior
to enactment of the criminal code. As examples of this phenomenon,
I've enclosed summaries of several sentencing cases decided by the
Court of Appeals. That the sentences are less now than before the
new Code doesn't necessarily mean that they are too lenient.

Alaska has a very high percentage of people in jail for
violent offenses - more than most states. For example,
approximately half of California's inmate population is
incarcerated for non-violent offenses. In Alaska, 71% of last

year's inmates were violent offenders, and another 11% of Alaska’s
inmates were repeat felons. Therefore it is probable that the
benchmark sentences have resulted in decreased prison populations.

To answer your other question, a person in Alaska convicted
of Murder | gets a minimum sentence of 20 years in jail and that
defendant would be released after 13 years and four months with
that sentence. The Court of Appeal Murder Il "benchmark™ sentence
is 20-30 years (with a statutory minimum of five years) and thac
defendant would be eligible for parole after serving a third of
the sentence.



Summaries of Ten-Year Benchmark Cases

The Court of Appeals held that a sentence of six years
with two suspended is proper for first time offender convicted of
Assault 2 and Sex Assault 2. The defendant was later sentenced on
attempted Sex Assault 1 to 12 years with four suspended, all
consecutive to first sentence. This later sentence was held to be
too severe despite history of misdemeanor offenses and juvenile
delinquency adjudication. Deterrence and community condemnation
can normally be achieved by sentences of ten years or less.
Sentences of more than 10 years for class A felonies should
normally be to isolate the offender.1 Class A and B felony
sentences exceeding ten years should be for persons who have prior
felony records and who have spent substantial time in prison.
Holtzheimer v. State op# 392 (Alaska App. 1/6 1939)

Defendant admitted to six strong-arm, Robbery 2 offenses
and was convicted of three. While out on bail on these offenses
he held up a bank at gun point and was sentenced by the Federal
Court to ten years. Judge Buckalew imposed 8 years with 5
suspended on the state charges, all concurrent, but consecutive to
the Federal sentences. The Court of Appeals reversed, saying that
the maximum was ten years under the ABA standards despite juvenile
record, and that sentencing judges must take federal sentences into
consideration. "Except in <cases of wunclassified felonies the
appellate courts of Alaska have consistently followed the ABA
Standards recommended ten-year benchmark." Williams v. State 759
P.2d 575 (Alaska App. 1988)

Defendant was convicted of one count of Burglary 1, two
counts of Robbery 1, two counts of Assault 3, one count of
Kidnapping and one count of Sexual Assault 1 and given aggregate
term of nineteen years with four suspended. The Court said that
only in unusual situations would it approve sentence of more than
ten years unsuspended incarceration and then only when isolation
is required to protect the public. Defendant was young, had only
traffic offenses as a prior record and had support of family.
Reduced to ten years to do. White v. State 773 P.2d 211 (Alaska
App. 1989)

( Defendant with 12 prior misdemeanors including 3 assaults
(One on this victim) 1is convicted of Assault 1, fracturing skull
of deaf mute spouse who has substantial heart condition. He had
left her for seven hours without medical attention and she suffers
permanent brain damage. The Court held that 15 years with three
years suspended is too much because defendant had never had a long
prison sentence. Defendant had four times gone through alcohol

Under Alaska law now, the presumptive sentence of 10 years
has the defendant released with good time after 62/3 years. A
non-presumptive sentence of 15 years would have the defendant
eligible for parole after five years.



rehabilitation and once through male awareness training. Court
found two aggravators - vulnerable victim and spouse was victim and
trial judge found worst offender. Court of Appeals cites the ABA
Standards and says fifteen with five suspended is sufficient.
Wentz v. State 777 P.2d 213 (Alaska App.1989)

Fourteen years with two suspended composite sentence is
too much for multiple counts of Misconduct Involving Controlled
Substance 2, and 3 and Theft 2 despite finding that the defendants
ran an ongoing enterprise fencing stolen property. They so3.d heroin
and cocaine in a relatively sophisticated operation, unusually
large in its scale, employing 5-10 people. Neither was youthful
offender but the Court of Appeals held that ten years unsuspended
time was maximum under "first offender” status.

Castle & Bazer v. State 767 P.2d 219 (Alaska App. 1/20 1989)

Defendant convicted of assault in the first degree of 6-
week-old daughter. (Evidence was admitted that defendant's other
child had died of skull fracture when 5 weeks old and alone with
defendant.) Defendant sentenced to 15 years. Defendant's prior
criminal history consisted of two DWI's. Court found sentence
excessive and remanded for resentencing with a sentence not to
exceed 10 years. Rhodes v. State. 717 P.2d 422 (Alaska App. 1986).

Court of Appeals held that ten years total for four armed
robberies and one Misconduct involving Weapons 1 is guideline.
Under the ABA Standards a habitual offender is one who has been
convicted of at least two prior felonies committed on different
occasions within five years of present offense and who has
previously served at least a year. Sentence of 14 years is too
much for 35 year old who had prior discharging firearm in city
limits and possession of marijuana. Robberies were all planned,
involved older women alone in business and gun specially modified
to be concealed. Defendant lunged for his gun when arrested.
Townsel v. State 763 P.2d 1353 (Alaska App. 1988)

Multiple counts of sexual abuse of a minor under former
law, (B/C felonies) involving sexual contact but no penetration:
court reverses composite sentence of 24 years and concludes that
sentence under Andrews benchmark should not exceed 15 years with
5 years suspended. Court does this even though it finds defendant
to be a serious offender (he had a prior conviction for similar
crime in another state and committed one of his present offenses
while onbail from previous charge). Russell v. State. 752 P.2d
1022, Alaska App. 1988).

Establishes sentencing range of 10-15 vyears for
"aggravated" sexual assaults involving adult and child victims
based on (1) multiple victims, (2) multiple assaults on single
victim, or (3) serious physical injury to one or more victims.
State v. Andrews. 707 P.2d 900 (Alaska App. 1985).



two counts of Lewd and Lascivious acts under former law: court
reverses composite sentence of 40 years with 10 years suspended,
holds that sentence should not exceed 15 years under Andrews.
including suspended time, even though the court found Covington
was a bad guy. Court says sentences in 10 - to 15-year range under
Andrews identifies the defendant as a particularly serious
offender. Covington v. State. 747 P.2d 550 (Alaska App. 1987).

First offender convicted of three counts of sexual
assault in the first degree under former law. This case is usually

cited along with Andrews. Court reverses 20-year sentence;
sentence should not exceed 15 years under Andrews. History of
assaultive conduct is "fairly typical™ in cases involving first

offenders, and does not by itself constitute sufficient basis to
characterize defendant as a worst offender. Polly v. State. 706
P.2d 700 (Alaska App. 1985).
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provides - and Corrections has planned for - an increase of 22
beds at the Highland Mountain/Meadow Creek facility and 40 beds
at Palmer Medium. Assuming these beds all come on-line during
calendar year 1987 as planned, then Corrections should close out
the year with 3,059 beds (see Exhibit A //6) to house approxi—
mately 2,889 prisoners (see Exhibit A 111). V/hile the prison
population would ordinarily have increased by approximately 350
over what it was at the end of calendar year 1986, that number 1is
offset by the approximate 176 beds "freed up"” as a consequence of

passage of HB 104.

LONG RANGE PLANNING

Basically, 1long range goals for the correctional system
are already reflected 1in the Alaska Corrections Master Plan
issued in 1979. This plan was developed after considerable
expense and effort by Moyer Associates, Inc., jJustice systenm
planning consultants and other advisors including the Alaska
Corrections Master Plan Advisory Committee. This Master Plan

should be removed from the shelf and dusted off.

A number of observations made 1in the Executive*. Summary

of the Alaska Corrections Master Plan deserve repeating:
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1. "Incarceration of both presentence and post—

sentence offenders should be wused as a last
resort, and then for as short a period as
possible. only for offenders who present a
demonstrable risk to public safety and/or who are
convicted of «crimes for which society demands
punishment through imprisonment."” (See page 6)

2. "In many ways, community corrections services
offer the brightest hope for the future of
corrections. Probation and parole are
indisputable 1less costly than 1incarceration, and
are n~ less effective in reforming offenders."”
(See page 8)

3. "In general, expansion of the total
institutional system®"s bedspace capacity should
not outpace the Division®s and the State"s efforts
to maximize diversion from incarceration (both
pre and postsentence). The State of Alaska should
not make the <costly mistake of overbuilding to
accommodate a temporary "bulge™ 1in the growth rate
of the inmate population.” (See page 12)

A. "Since the Alaska inmate population ratio
(inmates per 100,000 population) 1is currently very
high 1in comparison to other states, 1t 1is most
likely to fall moderately vrapidly towards the
national average (77:100,000). Any long term
projections for Alaska®s prison population should
thus reflect a gradually declining inmate
population rather than a rising ratio Gue to

normalizing™ of the age and sex distribution oF
Alaskan population ." (Emphasis supplied) (See

March 31,
Page 17

1986

5. "Equity in sentencing 1is a goal which

would agree 1is essential. This was a primary
motivation for enactment of Alaska®"s new Criminal
Code, which will take effect January 1, 1980, and

which provides for determinate sentences
(prescribed minimum 1{incarceratory sentences) for
selected classesof felons. There 1is some reason

to believe that this new Code will result in an
increased prisoner population in the long run
(perhaps as much as AO percent by the year 2000) ,
due to 1increases in average lengths of stay for
the affected categories of offenders. The actual

m
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impact of the Code should therefore be carefully
ana continuously monitored to ascertain whether
average daily population increases result from its
implementation. IT so, and if this 1is considered
an undesirable side effect of equity in
sentencing, the State could consider several
approaches: T) shortening the length of prescribed
minimum sentences for repeat felons, 2) specifying
in greater detail the weight (in months and/or
years) which each aggravating or mitigating factor
should be given 1in modifying the prescribed term,
and/or, 3) appointment of a Sentencing Commission
to develop a "matrix"™ approach to sentencing which
would 1include consideration not only of current
offense and prior record, but also of the risk-
level presented by each offender.... In any case,
it is essential to balance concerns for equitable
punishment with the realistic limits of Alaska“a

correctional resources (particularly its
institutions)."” (Emphasis supplied) (See page
23)

6 . "Cost Considerations

A fundamental goal of vrecommendations of this
master plan has 1is the provision of the most
adequate corrections system for Alaska at the
least possible cost. The single most effective
means of accomplishing this is tc avoid
unnecessary incarceration of offenders, thereby
avoiding the ~capital <cost of constructing new
facilities to accommodate growing inmate
populations. Avoidance of unnecessary
incarceration in turn requires development of a
full range of community based corrections
programs, including pretrial release, probation,
prerelease and parole supervision. This 1s the
basic strategy advocated throughout the plan.”

(See page 25)
Projections of future inmate population reflected in the Master
Plan are flat wrong. It was projected for the year 2000 that
inmate populations - taking 1into account the enactment of the

revised Criminal Code with its new sentencing and parole
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provisions - would total 1,569. This figure included unsentenced
prisoners and the return to Alaska of all federally housed
felons. The inmate population count as of February 1k, 1986
reflects 2,506 prisoners, only 315 of which are housed in halfway
house facilities. Obviously, the 1impact of the revised code,
including determinate sentencing and certain other demographic
factors, have had a greater impact than expected. In keeping
with the prior administration®s suggestion that the "actual
impact of  the code should... therefore be carefully and
continuously monitored..." [see page 23 of the Executive Summary

to the Alaska Code Master Plan (1979)], then we would suggest the

following:

A) Amend AS 33.16.090(b) 1in pertinent part so that

reads as follows;

" A prisoner, except one who is presumptively
sentenced as a first offende~r~]is not eligible for
discretionary parole during the term of a
presumptive sentence;..."

B) Revise AS 12.55.155(a)(2) by changing the percent
that a presumptive term may be Jloweredfrom 50 percent to 75

percent.

0) Amend AS 12.55.155(d) by adding a new subsection

which would read as follows:
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(17) the defendant demonstrates good
potential for rehabilitation.”

D) Review 1inmate classification standards. It is
generally felt that certain classification standards could be
relaxed without significant impact on the public welfare. Hope —
fully more prisoners could be housed at substantial savings in
"halfway house™ facilities provided by the public sector under

contract with the Department of Corrections.

E) Increase resources for diversion programs bv the

Department of Law.

With respect to the suggested changes 1in determinative
sentencing you should be aware that there is disagreement within
the administration as to whether the determinative sentencing
scheme as it presently exists should be modified in any respect.
It can be fairly stated that this split in opinion is
representative of the controversy statewide. It is not difficult
for the proponents of the respective views to narrate anecdotes
cataloging perceived abuses with the current systenm. But the
anecdotal approach 1is counter productive because there are few,
if any, commentators who disagree on whether people who represent
a significant threat to any segment of society should be
incarcerated for 1long periods of time. Likewise there are few

commentators who would disagree that substantial resources should
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be expended in investigating, and identifying criminals and
taking steps to protect or to provide treatment opportunities and
other relief for victims. But the bottom line 1is this and it 1is

reflected in the itl goal of Alaska corrections in the master plan

developed in 1979.

"Incarceration... should be used as a last resort, and
then for as short a period as possible” and "only for offenders

who present a demonstrable risk to public safety....

If this is still a viable goal - and we believe it is -
than more flexibility needs to be built 1into our sentencing
scheme, especially for "first time" offenders. The proposed
changes in the determinative sentencing scheme are suggested

pending full review.

The implementation of recommendations A through H
should accommodate prison population increases through 1987. But
this 1is only a short-term solution. Construction of Phase Il of
the Spring Creek facility or, 1in the alternative, another medium
to maximum security prison facility 1in the Anchorage area should

be undertaken 1in the near future.



MEMORANDUM State of Alaska

T0:

THRU

FROM

Peter Goll 0Tg February 12, 1990
Alaska State Representative
P.0. Box V AIINO

Juneau, Alaska 99811
TIUFHONINO:

SUBJECT. HB 411 and Sentencing
Comwnlsslon

(n B. Saleml
o\1lc Defender

Per Hayden"s request, |1 reviewed H8 411, Section 1 concerning EXTRAORDINARY
CIRCUMSTANCES. The proposed amendment does not restrict the judge®s
ability to find "extraordinary circumstances”™ as a vehicle for increasing
or decreasing the presumptive sentence. It appears that the practical
effect, if any, is to require judges to enter written findings and
conclusions of law as to the rationale for referral to a three-judge panel.

I listened in on the testimony concerning HB 491 (an Act creating a
sentencing commission). On January 19 | submitted my comments to the
Governor®s office regarding this proposal. 1 recognize the potential
utility in having such a commission. It is my opinion that the enactment
in 19BO0 of the prpcumptivp “pntenrino crhemp under Title 1? has had a
tremendous impart on the Alaska criminal Iucfire <y<tem and the (lenartment
of Corrections. The utilization of mandatory sentences has created a

danaerous trend in terms of the increase in_orison DODulation. esoeciallv
certain minority groups (aiasxa Native reopies). rm aiso concerned tnat

certain piecemeal measures introduced by the legislature since 1980 have
affected m a negative way tne uniformity ot tne sentencing statutes and

have actually created some disparity 1n sentencing prectices.

In terms of the actual provisions of the proposed legislative bill being
discussed, | question the propriety of Section 1, subparagraph 1 which
conditions the appointment of one of the Governors designees on prior
consultation with the Alaska Peace Officers Association. Given the fact
that the Commissioner of Public Safety is already a designated member of
the commission, it appears that law enforcement has a vehicle to artlcula*
its positions/concerns. Such a condition also invites other organized
groups or other folks who have a vested interest in sentencing practices
Alaska to restrict or influence gubernatorial appointments for this
commission. | understand that the public has an Interest in sentencing
practices and is affected by same. But it is important to remember that
all of the Individuals who are "bureaucratic™ appointees are members of t
public themselves. Their Insights and recommendations will not be just a
result of their official position, but will also be based on their life

experience as citizens.



, enMnjirv 1 am 1n favor of the commission, but opposed to special
Jfoups b.1lrg promot.o for mnbercMp. I*m »Hooppopedtothp
Alaska Peace Officers Association being given some special Influence on

gubernatorial appointments.

JBS:sh



MAJCR STCHHES AMD EEPCRDS EEEAHN3 TO SENTENCING
BY THE ALASKA JUDICIAL aXWCU.

Sentencing in Alaska. (March, 1975). Statistical analysis of felony
sentences inpcsed in 1973

Bail in Anchorage. (March, 1975). Statistical analysis of bail
practices for Anchorage felony cases in 1973

1973 Sentences of Five Years or longer. (April, 1975). Analysis of
factors contributing to lengthy sentences, and the impact of appellate
review of sentencing.

Report on Repeat Bail Recidivists in 1973. (April, 1975). Case-by-case
analysis of defendants who violated bail conditions by committing more
than one new crime while on bail for a felony offense.

Alaska Felony Sentencing Patterns: A Multivariate Statistical Analysis
— 1974-1976. (April, 1977). Study requested by the legislature and
used to structure pres’xmptive sentencing provisions of the new criminal
code. Also resulted in the creation of the Sentencing Guidelines
Committee.

Interim Report on the Elimination of Plea Bargaining. (May, 1977).
Summarized effects of the Attorney General's 1975 ban on plea bargaining
as reported by attorneys, judges, and defendants.

Interim Report of the Alaska Judicial Council on Findings of Apparent
Racial Disparity in Sentencing. (Oct., 1978). Summary of data
accumulated on felony case dispositions and sentencing patterns frcra
Anchorage, Fairbanks, and Juneau (1974-1976) giving evidence of racial
and other disparities in sentencing for certain types of offenses.
Resulted in legislation creating the Advisory Committee on Minority
Judicial Sentencing Practices, and funding of Judicial Council follcw-up
studies of felonies and misdemeanors. See text of Tenth Report for other
effects.

The Effect of the Official Prohibition of Plea Bargaining on the
Disposition of Felony Cases in Alaska criminal Courts. (Dec., 1978).
[Reprinted by the Government Printing Office, Washington, D.C. as Alaska
Bans Plea Bargaining. 1979]. Evaluates the effectiveness and
consequences of the Attorney General's 1975 ban on plea bargaining,
including the results of over 400 interviews with attorneys, judges, and
criminal justice personnel, and 2-year felony statistical study.

Alaska Misdemeanor Sentences: 1974-76 Plea Bargaining. (Aug., 1979).
Analysis of misdemeanor sentences to determine effect of plea bargaining
ban on sentences imposed after trial or plea.

Alaska Misdemeanor Sentences; 1974-76 Racial Disparity. (Nov., 1979).
Analysis of existence of racial disparity in misdemeanor sentences; shews
significant disparity for several categories of offense.



»

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

sentencing Under Revised Criminal Code. (Jan., 1980). Probation Officer
training manual for the revised criminal code.

Alaska Felony Sentences: 1976-1979. (Nov., 1980). Follcw-up study
requested by the legislature on felcny disparities; shews disappearance
of most racial disparities. Additional analysis and findings an
sentences in rural areas, effects of attorney type, and possible
continuing trends frcra the plea bargaining ban.

A Preliminary Statistical Description of Fish & Game Sentences.  (1981).
Reviews data from Fish and Wildlife Protection data tapes; finds
sufficient disparities to warrant full-scale statistical analysis.

Alaska Prison Population Impact Analysis. (1982). Funded by Division of
Corrections. Estimates growth in sentenced felon prison populations
based on potential and actual legislative changes.

Alaska Felony Sentences: 1980. (Dec. 2, 1982). Study requested by the
legislature as a continued monitoring of sentence disparities and
analysis, of the effects of the revised criminal code. Shows
disappearance of disparities (racial and attorney type), shortened
sentence lengths.

Statistical Analysis of Maior Fish & Game Offense Sentencing Outcomes.
(Dec., 1983). Funded by the legislature in 1982 to study sentences
imposed on 1980 and 1981 fish and game violators. Found widespread
disparities and fluctuations in charging and sentencing patterns.
Recorrrended ccmolcfe ravis™ on of atolic?hle statutes srd codas.

Alaska Misdemeanor Sentences: 1981 (Dec., 1983). Funded by the
legislature to analyze misdemeanor sentences imposed during 1981.
Recommended alcohol treatment programs for convicted defendants and
increased legislative sanctions for DM to reduce the incidence of
alcohol-related crime.

DWM Sentences; 1981 (March, 1984). Additional analysis of CW (drunk
driving; sentences included in the 1981 Misdemeanor Study data base.
Types of sentences imposedfor DW convictions and characteristics of
offenders are described.

Alaska Felony Sentences; 1984. (March, 1987). Describes felony
sentencing patterns for 1984 cases. Analyzes the impacts of presumptive
sentencing and other criminal justice system changes between 1980 and
1986.

Plea Bargaining Ban/Presumptive Sentencing (I/P). (December, 1990).
Follow-up evaluation of Alaska's ban on plea bargaining and its
interaction with presumptive sentencing. Describes the evolution of the
Attorney General's policy between 5975 and 1990; analyzes statutes and
case law affecting sentencing; and provides detailed statistical data
about case dispositions and sentences between 1984 and 1987.
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40 fhe Wishinfi.sn MiwtihU'Jjnuldi) 1e+*>

to reh nge, ol
w uI ave maﬁe umform a thes
tems A ternatlves
ﬁag Harns th n the 38- glear rﬂ lstress

adeira S choo for girls in ean Vir mra mur
dered he tov%r ina ean s rage in 1061, Lg

ears to ears at a N
turc prison eres vv%ten/ %t and

tWo eart attacks. | The AIw aI Us Luilies
Harns wrote etlhag be? re P%r e |mag|an

, would be n |h

0 ses ow eterl] ned

mrhate l){ uar s tortured Tscreamso
women, onely. She urely tear ed long ago
the [c'vms tha t prison ¢an each

Ina 1987 Mudctaoiselle column on Harris. Bar-
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he served mn rﬁ/ |f Harns aryf behind bars. The New

n@l@ aeasr ser reasonln Ina
tgnatr.s“’é'ets ey oo & éteﬁetveav%”h
cout nulrlnsrrmenttg rev rest?n svv,tbe
in |?srr|rrst|got%srrsi 0 grsﬁ CPt g } rtv

UI’]IS ll 010 mi some sort 0? SGNICQ |

;rrs L e i
S0 1 t&?tmgﬂgytoto gep i ttrs\humhsssq

ng S0, m
s et
?her rraI KW inall. sar vy T s Muniti é
%e Charles J. Rub 0{” | sentenirng her. "she
nstrated an aItrtu eo contrn ntempt for
nt nc not

(fe%a system.” ave era
USt es and CQ mu
as sar

|nthe 00 g ﬁe
rrc anﬂe ous” sou ave 000 f0
sentenoe |st t it's exactlg/ that altit

thatpm ahm the

» / The.Washington Post "is the.first and prime source of
information for the national government, its President/ its.

Congress and its judges. And for hundreds of foreign goverriririents™..; '

; It can come very close to setting the nation's agenda.”

s — Roger Mudd.
The McNeil/Lehrer News.Hour « *:

hat are |nform|n the President,
gtonPostNatron VVee y
stablord -sired weel

[rng I%ﬁ?upon below.

ii)ct\)Qfll)m9fonyoat NATIONAL WEEKLY EDITION

| n YbS' S«nd pw 2mu* ol Hk
Weekly EJdion f« HIOO

(1 Lpitftt 2* mutt loi |}1 00
0 PIriM NBnt litn. t, Pi>mfin Erwloirt

«{ fow alli HAC Olftt [*U U %



. Gapor in litin* uP(ing Ihlut. her tonemF innt J
iclehity thjude. fike”her trial. But the lelevitiun
cann-rav won't be able in follow her intide. Tlic for-
mer Mitt Hunqary will probably find ihjt the pell)
|nd|gn|t|es—(_1e,lln finger-priméd and patted down
weann% the plain Woe jail tujl—and real fnittruliont
of her three days will make her reﬁret her hehatjor.
Avl any careless driver how it fell o spend a few
hours pacmg ihe cement floor and. e emg his cell-
mates In a Sherpifs lockup, wailing fof a sleepy
IriciKl to arrive with the money: for some prisoners, a
|Itt|F Ilorge hehind ha[(t can go a I?nﬂ w%y. Ther,ﬁ
could be no more sri m% Infage of Mcarceration
quick and lasting effects than The New York Pint's
recent shot of Ivan Boesky—onetime Insidcr-iradcr
ﬁnd current mmate—pun hed over, with s,cra%gly
alr and heard, In Sneakers an sagﬁmg sweaipants, a
Rall’ of shoes clutched In his eft "hand and a dulflc
ag% in his right. The man will undoybtedly wear a
ﬁu[ ellgaln One day. But he. and we. will know where
g'slien.

North by North’s desk

The dash of L}all_ time. for Gabor was crucial lo
Judge Kubm's creative ntit of sanctions. Somehow, It
made the senlence seem appropriate in a way that
Oliver North's and Jim Bakker's were not. The day
after North's sentencing. The Washington Pint edito-
rial hoard sounded worried—as tho,uPh, alter a long
night of head-scratching, it was still trying lo con-
vince itself that Judge Gerhard Gesell fiad done Ihe
right thing. At bottom, the Post decided. North s sen-
tence V\llh. hfayrlenolugh i wonht nave 10 go lo
rison, hil he's lcudly gone unpunisheg. .

P Make t%at "nearﬁy g%ne unp%nls?weld‘?" Gesell fined
North 5150.0110. Tt Should lake him exactly si*
sgeeches to.come up with 1t. Then there's thal
52 VIKNI Marine pension (almost the price of a whole
sReeShP, automatically canceled bhl the conviction fnr
shredding documents. The Wall Sheet Journal calle
this "Nunh's biggest punishment," This fall, il oc-
Gt O 5 i
tired e %Igruofflcer of Fhe Armed Faroes 0? tﬁgyUnlt-
ed States." "Mr. Pres'Jent.” drawled Jesse Helms
from the Senate floor. "I will just say lo Ollie North:
th|sr?]ne|sfor TR .

g comm nﬂy Service re Hurement seemed the
most Satl qu provision for all comme taéors. Its
what North's [awyer. Brendan Sullivan, asked for. in-
voking the curious logic of high-priced defenders that
their clients” willingness to"perform a community
service sentence should be regarded as cause fur
awarding one. Even Mary McGrnry. nilie-wise dis-

42 Tre it SULhjBousy wo

pleased with the senlence. conceded that the service
would mean "frustration for a hotshot." Tlie Post edi-
torial hoard, still unhapﬁll?/ chewing it all over, found
a Strange way. In xtrelch [he service out: North was
“required to give L2LXI hours of community service
ﬁaloh lla- tunie already given tit his defense). . . .
cmphasis added)

Robert McFenianes
lawyer said he
was Yorking with
quadriplegics.” lhe word
that peoplefamiliar with
McFarlane®s volunteer
seivice kept using to
describe iftwas
“Fobbying. ~~

Gesell said he hoped ihe ac/vice would remind
North of values he overlooked in The "elite isolation
of the White House." But North seems just to have
traded nne_form of elite isolation for another, lie's
working wilh Save America's Future (SAFe). a new
group ased in Washington [hal hopes lo ‘prevent

tug use ar_nonﬁ children and teena?ers. Everyone
seefms |o think Re's a great guy. hut it's hard to gel 1
handle on exavlly what he does, lie doesn't help set
P,ollcy, and he doesn't help put it into action in the
leld; He works in an "administyative capacity" to
help “coordinate activities.” This fall, ina story about
his_service for Fair/as magazine (no. he neve* de-
scribed what he docs). North wrote. "Il | cjii, In
some small wag help |0 savea%oodl numbey of Ihe
oun%; people ol Washington from the evil ol thugs
hen T will base fulfilled Some small part of my obli-

ga“OE‘ %St(?tr? h[(l)sbl\laﬁklur twell, the directorof SAFe
Nom%as worked outsidg of the o?fiec ante since he
started his service in August. During his first month
(coincidentally, befure the interest of Ihsf ngss
waned) he pul“in dose lo_150 hours. Alwcll called
thal "extraordinary.” But ﬁlnce then. North's been do-
,nsq bﬁtwe n 12 %nd 15 hours, per \fveek, somewnat
ess than the 16 he was scheduled 1o perform, Jie’s
not even there at set times—Alwcll described his
schedule as "flexible." Last Julg, McGrnr?/ an-
nounced that North had been awaraed “a commission
In The dryg war." But when 1| comes lo battling drugs,
the heavily decorated I.t. Colonel has tuned out o e

just .|lhu|h'| Sspare lime deskjockey. . ate Ircquenlly so nveiwlicimed flial llicy van manage
Alter Ihe sentencing fast Spring. Sullivan, Ninth's  to make only a call or wo More plugging ilk con-
lawyer, requested a Stay of payment of Ihe fine* vict into a familiar sentencin ,formulg. Alarger in-
pending un afpeah scheduled fnr February, llut he  vestment in our prahafiiin offices would go,a long
added [fut * 1L Culoncl Ninth does not seek a stay of - way "award dealing with ov,ercrowd_mﬁ,nt just hy
the sentence ol pollution conditioned on ¢ mmﬁmlty hikist g.SUg?NISIOU htllt,hg;lmducnl ardnoseq ap-
service." In a perverse way. Ine Post tured ot lo li Bra|sa3|d [l criminals" eligibility fur alternatives.
right: Nunh's 1.2IX| luiurs of community wotk arc a ang Ihal investment, altematives | mcarc,era\non
?ontlnyatlon of thf qours alread %'Ven \n his de- are likely to remain loo rare fnrllic broke criming
ense.” North vv,?ud tke 1o begi nﬁJoertg/telw- Jn [lip meanthe, Iaw%ers at lonicr firms have
OrIQPLCnnmlunll)(.SGrVIce rogram oyaered hy Ihe  mined die_semeiking memo into an an Inrin” In his
Tuill," wrote Suflivan. In other words: We Il ski cralic 17-pjge memo. Sullivan switches so quukl
(Jwe Hmshment, thanks, hut we'll take Ihe moral cre-  fro m}mp@ﬁ] ine.n cghengem coHnﬁef‘s(inﬁl)é
ential. “The | T memoiaiidum shows It will slop at niuf-
(i e RS M
‘ ’ it Sidles . .. U ve seen.’) |
Abuge by Best U§e , softIY sirnking a violin throu h¥a|esof North's hero-
Muvli caieful wink rgoes into producing an alter- 1sm in war and sulTering under Inress Sorutiny, that hy
native sentence like North's. Once quilt is determined  the end. when Sullivan sud,denychanges_ ladies and
In a high-profile case, the defense and Ihe prosecu-  appeals lo. reason ("There Is no need o incapacitate
tion wark up, "sentencing memos" presenting titcir or rehabilitate Lt. Colonel North."), the reader can
vision il ihe ideal sentence. Tlicy lend in disagree. A 0n|y,,||mp|¥, agree. Where Micliacl Dvaver's meinn,
piohaiinn officer puts toqetherathlrd, sulopo,sedly running 4 pa(t;es,(mcludm [ahle of contents),
unblased memo. In less Pamorous cases, Ihe judge  graphically treats him as a pathetic, character ("Mr
lllicit gels no, report at all. In the jurisdictions where  Deaver was feverish, confused, ,dlsorlerged, Ielthgfc.
probation officers do assemble reports. Ihe officers — ami was experiencing boill auditory and visual hallu-

HATE TO SHAVE?

Tiy ABOUT-FACE™. It's the world's only dual-control shave formula you first
apply for a close, completely Irritation-free shave, then reapply as a soothing after-
shave moisturizer. One product — two great performances. Hypo-allergenic, wilh
aloe, vitamin E and an exclusive super-lubricant. 4.25 oz. non-aerosol jar, $12.50
(lasts 2 months).

'Michael Slonbley, 20 Jermain SI., Albany, N.Y. 12206,"My morning shave used lo lake | hour. Ten
minutes lo actually shave and 50 minutes lo slop Ihe bleeding. Wilh "ABOUT-FACE" il NOW takes
10 minutes — no bleeding."

'George Kaufmann, Kaulmann Jewelers, 1721 M Slreet, NW., "I had a beard lor 12 years before
discovering ABOUT-FACE'™. I now shave every day without any nicks, scrapes or taior irritation."

Because we are confident ABOUT-FACE"™ will oulperloim any sheve product you've ever
used, It Is unconditionally guaranteed to readers ol THE WASHINGTON MONTHLY.

Phone Qrders: 202-795-3606, VISAIMC. Mail orders: s%nd check or VI%AIMC «
ang exgnauon date to Palmer ,Lab_oratoneg,_ 1118 M Sheet H.W, Washington
D.C. 2 12.00 lot shipping/nandling) In'1ho Washington area; call
195-3600 lot ihe address ol one'ol Ie 31 drug Stores and pharmiacies near you
dIStrIbUtlng ABOUT-FACE”. orders filled UPS same day rscalved.
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|| n overnment lit . vlrlr f diviblrd in tiv
Jﬁ piL.ds. Among 0 er (aikv lie's eentrcgpg
rng Iter rIe for [av- exemPt suius. The mrng lljal
pie famjliar wilh MiPal Jncvvnlunlccrs rvrrc epr
usin ndescrrbe il was loh
woul ntu tk ahmil her wolk t*rrh Mrl rIanc H
llic 'l did you 1ind ItuILhrr Ihal 7" she aske
NK.New s project s Un uestronably wmlliwliile.
In laii, rtsvvrwmrhwlrrc hal >00\J expect a llian
like Mifiailane In contribute his skills and talents tn

?eefrng g robation
offices ex ensive,
articul ary In
co parrson topnson
costs. Georqla's,
Intensive Supérvision
in Probatro% rogram
costs about per
Qarpey of ender
rrson geor&na

costs

it dining his free time. Instead. lie gels in contribyte
n r?rrng vvhattrs urtc?rteratlyeh% usrmec(trnmetjt
suhstrtme éarl time, How did he wand up with'this
toothless Service? "lie has a vast experience, you
know, he has managerial skills and understandrng of
Ihe Iegrslatrve pracess.” said his judge. Aubrey

I, dsoesn 't Iake much of an imagination th coing up
with the sonso absurdly non un ive sentences Best
Use woul Lustr Z an ms e rader co [d be ordered
{0 ecture srnesschoo classes oil ethics; nr an ue-
tor who sexually exploited @ 16-year-old could be or-
dered lo gjve a handful of antidrug talks o hrrT;h
schnol students or—now stretchrn? the imagination
a bit—an upscale clulhicr % ilty of tax evasion could
be re urred to put on a f ron show lo raise mone
for ihe city budget orarock bind manager who as-
sisted i rn muggling 195 tons of marr(!uana into the
U.S. could be Sentenced to Produce . three anti-
drug concerts and o cut an album. . . Wail @ minute.
Those are all actual sentences. And by the way.:

46 1T Wihinfixt Mwi)Janfo) W

Wilkes llashinrd /.nr money lot the crty nl San frail-
cisco with his lashion sfiow. And Aumid m[ue’
Mitilicc, the.manager of "Hon Jovi," is now a defen-
dant In the | iiuisi.J atrral oI vr/nat may tum out In be
Iearest rug ring In. rso%
-1e's Just on punis ment In akrnq Robert Me
rraue lobiby. m “elite 1solation” during Tns tree lime.
[ can In- Funrtrve—or at least educative and |iossibly
reltahdilalisti—lot white-collar criminals to work in
wmld sthe would otherwise have no contact wrth
and foi. ull criminals lo work atr1utres the}/] ould
o erwise never perform. Mcparlunc mignt earn
Something from workrng in asoup rtchen g
dealers might benefit Iroiti being strrpged of Iltcrr
jewl- |r¥ and warm- UR suits ami ‘sent o scrub and
paint the walls nl the housing projects they've

[X-aver lo use his Skills as alobbyist and I'K c/ar
his sentencrn% memo had suggésted, Irstrng
programs seeking help wilh fiindraising and public
awareness campaigns). Part of llic senlénce Jackson
gave |X-aver. whoTied lo Imili Congress and a ledeial
grand jury, oo/cs llest Use: [Xaver hasi rn sjiend 5INI
ours educating medical sltulcnls at (ii-orgelown
Initveisily on alcoholism. llur he also has to séSrrda
thousand Irntus wmmking at a shelter lor uddicls and
alcoholics In 1uuer- crI% Washington. [Xaver says lie
feels Irke he's contri utrngsto Ine shelter, w ere,
among other projects, lie has started diciinn casses
for res'Jents whose Ir)n lish lje thought would
vent llict.-1 ruin ever Rolding ajob. "I have a lot ore
time." he said, “and a Jot mureto Iearn

But Deaver hasn't been comn\grng ith all the re-
uirements of is sentence. He hasn't been sp endrn%
Stgntfaan weekends at the shelter, as Judge Jackso
rant."

used.
It swmlh notrng thal Judge Jackson did not ass g%s

ted he should as crrcumsfances ermit and

Not Ihal anyone’s likely In call him on the

rnfractron Its 50 I dIrn% the system reasons and

probation utficcis are so Husy. And that’s ihe final,

sad scant of white-collar altefnative sentencing. Ine
sott senIence gels softer over lime.

That's, wh gustas grrson IS essential for people
like Uatxrr wha feel t Xlrve ahque th%law rtsne
essary 1or criminals who abuse the public trust, [lie
screams Jean Harris still hears in the night would f
fect North or McParlnnc or IXaver r st deep %
send. an unmistakable signal |o others who migh
consrder committing crimes like theirs. Had North
heen %rven some prison linte. he might have endeq
up rn he Petersburng rison cam 25 miles soyth ol
Richmond. It's a tAtuimum-securily prison, wilh no
fence. But jit's not exactlg summef eant he cells
arc Irn)( and shared by two. The grounds are spotless,
but only because the inmates spend their days pick-
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Inr news <uitl ideas
‘oflead ol die luive.'
order the Monthly now
and save up lo 42%oil the
rerjiilnr newsstand price
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got Iht-ir.start.
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Three years lu-fure the downhill nl llnunr

Spi-aker -litti Wiiglil, 7'frc UWn/ig/nn
SUmihh warned it* readers; “IfTip
0'Neill seems like the sort nfguy who
would write out it taxpayer emint soil
check In everyone wim tried to sell him
swamPIand in Florida. -Jim Wright seems
more like the guy selling the land.'

And that's not the first time we antici-
ﬁated the news Ihal would Inter moke
eadlines...

A In n story we run six years In-frv the Challenger disaster, we
wnnied that the space shuttle was unsafe, saying, "Here's the plan.
Suppose one nflhe solid-fueled boosters fuils. The plan is, you die."

A Seven months /nfore Ihe stink market crash in 1S.57, we
wamed that the programmed trailing and low-margin stork options
could turn a hail day inln Hl:— Monday.

" Months hrfiuv Ihe Iran-tTnitra scandal broke in newspapers,

we war*; Mmomul Nerurily floumil stall'is the
Wi-i in hislory.”
ington Monthly rfiSSSL
for re-election—we
S5peCial local governments
rntroductory
offer— fornew
suliscrlbers
11 1ol year Ionlhly
11 issues) for S2000 ]
t; 2Iulll$ty§s Smfulrtﬁﬁ%%!)?
@isre)fr s il il only 0
--------- CCWnp dry.
/v | /Ip
P L
Mimiiiiy

Wi rrrnrrvrr/rr gl il i dotnlia il
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mg. up iig,ucllc trails ami srnnrng limns One. filer-
invhi‘in Dticmhcr. a group nl i Ur>ers was finl
wink, parnrrng as mp?rlesswhrte « IH winie,
llut real jail will always he lic hcsl rIeIerrenI In
ihe ileiiiethale-leu-I prison agmss the driveway
limn 1lie camp, hie 1 more legiiuenleil. 9rnrtral) n
gL Teais anil laulasies. Malniyla /-T/ui-v. inuh
ot have Irecn filmed m mini American piMUis. Ihil
Ihal ihvsii'l mean Ihal scenes lioui it wnn'i occasion-
ally llukei through Jniir head. Al Pcli'lvimrg. you
waik erght linuis & day in an cleiironies laelory. and
mrceg % ass) you can use Jire Irbrar ami llic
ul ihe obvious features—ine fences covered
wrlh harbed wire that always surround you—and the
more subtle ones—ihe lack of ilmirs nil die halhntnm
stalls- qurckl wrge away any illusion.nl clue Isola-
tlon Vmi don’t have In chcrchtV illifib nl this tn
kutiw real puriisluneul. Ilietulan Sidlisail would nev-
er have lold Judge (icscll: “LL Colonel Nonli would
tike 10 begin promptly the important incarceration
period ordered by lirevnnrl.”

Cool and unusual punishment

_ Helore nrurrsdrctrons si.u dueIIrn% mure convrcts
P]n communi P grams they'll Nave to heel uh
thelr prrrharrnn llices, In Baltimore's ahemalive se
encrn%r? %ram a total of 111 "managers” uorvrsc
als " riiat far exceeds a reasonable num-
ber. A loadol ahnul 25 convicts s ahnui right lor one
nlliscr: wilh s0 less clients, he would have mote lime
In keep an eye ol each anil to ptmnlc the suits id
sets lces, like tlr?b counselrngD IhaI used In he consul
cred pail 1o the Juh, Will rgger prnhnlrnn ollices
every semencrug tann could Become a dung, it mil
ill hcauls. al least ol use. (An increase In superstsum
IS nor expensive, Partrcularl mcomi)arrson to_piisoit
costs, (icorgia’s Intensive Supervision m |'nibalinn
program, in witisli Ivso to four prohalion ofliccrs Su-
Eervrse between 25 and 55 criminals, costs about
1.71X1 XPer year per nifender. prison In [ienrgin costs
SI'15[X].| Besides belter prohalion, Irghtly supervised
residenlial drug programs arc a musE, given ihe_ high
Pcreenlageof ruig-addicted criminals. Strict resigen-
ial Ircyimciu tends ro cut recidivism_more titan
Prson docs Il mu removes the criminal Imm
|- Imputatio (M oes It decleases di n? de
peud eucc ana s rr sthec ancesrratacnurmr <l
steala ain in teed hre dahr tas pr P kson doesn'y)
qra recognr simuer than most si ties the
reIaIrrmsrrp between Rrrsons ami uumeX says (“un
an nl die National | stitute lor Sent crng AI erna—
Ives. 1he result, in K2, was he ram W -
ably ihe nosi Impressive—an most Iniginlorw.ni
—alternative sentencing scheme. ISP Iras spread.

ax the Wadigi Mitivlanly 1"

witk vJii.iimiiv, i rrrrrsrhelrons nrrmnd the cnmmy.
In (remqra a pinbalinn Irccr grnvr les Jm%counse
lug while a surveillauee ofticcr keeps 5 on litu
criminals, each or wimm must check in. face-to-Jaec,
live limes a week during the fi in 12 mouths ltey're
in the pingiam. Patchr[JIrIrer anl has to pill In"112
lioms of cinunuiiily setvice ami bold a lull time job
o1 pursue educationial or vocational trarnrnq General-
y. die pnige mtjmses ateoliol and drug testing, a cur
lew, and lines ot viciiui les.iniimn, | €es pai
haliimers suppnii IIrc program When (renrgra
lauiielied_1bis Ianer{ mm of Brobatron some timi-
uals regaided it as too lough. Ollcical ISP. llicy elect-
edlo go lo prison instead,

Georgia's I'JX6 evaluation of ISP came up with a
?uccess rale '—With Success defran as mi new
clones hi Ki lwic.l vrolatrons during lic 1X mnuilis

allot gru dilumiit ol XH percent. Ihat's a lowel re-
cidivism rale llum was tnund among regular prmba-
lionels or among people rnearcerale orsrmrlar orig-
inal climes And le.s ‘han | percent uf all IS
graduates had gone on lo be convicted ol violent

A mrne hi htech alternative, which excites cor-
111 lions es]H'Fs and leaturos writers around the conn-
tty. Is eleenonically monitored house arrest: You
wear an electronic ldgging device—such as an anklet
that sends a radio signal to a recerver i1 Your tele-
ehone_or ou perform reqularly for a’iwo-wa
1deo monitor, and you stay Inling. Other gadqes
lrir( -riiul probation ullicers to lest liteii clients [or alco-
ol wuimm stirring Inun the ollicc. 1ike an ISP pin
EI 4111, 1lus is a licxible punishment, The ei-nvul call
eep workrn% or perform community Service, while
rem miiig at medurrn setr]ours

re all erna Ive most Popu ar with the loughon-
cnme crowd is the So-called "hiHil camp™ for yoan
male olleiiders. Willlam Uenuclt has boosted bun
camps as a cheap alternative to prison that scares
young AK npic siraigln, | or a few months, young men
are Stbjected to turIrIer slrulc drscrplrne complelc
wnil men n uniform”calling llit-m™ mag gols” and
making them do push-ups In‘the wee hours, Geor%ra
led die way on this aliernalive as well: there arc now

simie 15 camps in || stales, with many more under
cons merrrur oron gred awing hoard,
mgr 1y studies ave tsomef dniihl on the
vl ueo ool camps as IlicyTc gencially run. | or one
filing, the are trnnrn out Io lie costliér Ilian, prisirm;
seem to cut down recidiyism,

othér, they don
Lnluerrrres the discipline has gone too tar. with In-

nowever, the camps ou
hunt camp asts tor stx mnuils, twice as long as

% heaten Run nif.o wisely,
most. And officials supervise ami assist the inmates

mates winding up bad
E ht woik, lo New Yoik slate,

or | year ulicr llicy graduate. But willmut that krnd
|rrllenvrve long-icri effori. the tantpv seem like

tou her
cle*. |

Bennett a Pf-ye.irnld thief, told th

Times

VKR
The

ernrrro;h aggressive young men and mae|rte
prouder of their mus-

more aggressive, and
look al this as U fitness rogram " Robert
hn Anyclet

A smart
VI-TIA Institute in New York City runs a

communrty service angram orfetty criminals, most

of whom would ot

months |

er-.ise be rvrng two to three
in prison. VKRA sets the o enders 10 Work

for 70 hours. Accordrn? In Susan Powers wim super-

vises th

complete ilicir serYrce those who ontgre e

hack rrtr)

Urned In |

e project. 50 fo 60 percento partrcr%rnts

ilie COJ’T]ISb 0r re; enten?rn Pogsipl

because
e mid-scvenlics for bein

particu-

it goi
Iar? soft on crime Iscc Tom ficlhcll. "Criminals Be-

rison

Ion in

| grg Rlee
T nextent il
p

Jail." The Winhinyion Monthly. Januar
emphasizes tliat the service s pmtilive.

though Clearly, It's no match Jor

It's obvrousy ui incapacilalive and it's jnn

rehabilitative—our recidivism slats tire about llic

Decolonization
ancci ,Wor% Peace
Iylrtrm
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urgzrsrc Murl whrch evaluat tqee uiIuiinn <«!

Eame as 1a_r opulatron with at shorir jail Ielnn Bstarﬁ
OWers. ram doesn't work miracles. Bu
does tell Ip) r?eqnamrs?ha | .soclety disapproves. It
costs XX to 5 1 (SXXI per convict much less than Jail;
il keeps mime hods ftee in New- York's strained facill-
ties; and it gets vacant Iots cleaned up, scarred walls
parnted uni ravaged talk areas tended,

Programs like VI-KA's simw dial it's possible In
experrment with alternatives and remain tealisiic
Almiil Clime_liisic.nl ol rmPrrsonrng judges, within
sitict sentencing ranges, stale and federal ‘quidelines
should start encouraging them to_exploré sensible
unishments besides incarceration. The real lesson of

liver North’s sentence Is not that abusers ot the

public trust deserve sonic [rarl lime, or even lliut alter-

native sentencrng asapp rd| o celebrity defendants,

Me It's more sim eth either of those: Our
corr mjis sg/stemcan e flexible.

tried Solt ou crime, and clim didn't wink Now

we ve tried fough.on crime, and die results luve been

jusi as unimpressive. Maylie we should liy smart ou

crime. As stale and lcilcml lock-ups roach?n
likk. llie. challenge :o our criminal justice system I

In lake die elegant, custom-tailored Sentence’ and IVaIt
marketing il rétail. 1
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Litip Ml Drsor er In the Vst Bank
By Ciortie Emile Hislmmt
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evrrne arat etcrrrlr(nrrvgro nd |
rn court system i vikiervan u
and probes tk- t&vurrcn Israe tary
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Com plex

Case

of Costly Corrections

One out of every 420
Americans is behind
bars today—at a
staggering price.

Can we afford to be
tough on crime?

Julie Lays is an asS|stant editor 0f state

Legislatures.

THIS/HAN P1P%°T
r HIS

By Julie Lays

fter Oklahoma state Senator

John McCune, a 20-

lative veteran, advocated early
release of some non-violent inmates t0
ease the costlt( prison overcrowdin
groblem in Oklahoma, he was defeaf-
d In the next election.

McCune, once the Senate's expert on
nsons acknowl edged that sugroo
or alternatives to Incarceration Is
viewed "bY many as belng soft_on
crime.” "It cost me my seat," he said,
Yet the increasingly hlgh costs of
corrections are causirig, prudent law-
makers to realize how™getting tough

-year legis-

on crime” is tough on the state budget.
More stringent faw enforcement, high-
er conviction rates and Ionger Sen-
tences are making already Crowded
prisons and jails” even worse. The
expense of building new prisons, as
well as sych operating costs as health
care, . salarles, food; cIothln% and
secunty devices, continues to InCrease.

"The cost of 0 eratln? the nation’s
prisons and jails has tripled during the
Past decade,” says James Austin, direc-
or of research for the NattonaI“Coun
cil on Crime and Delinquency. "Many
states are now seeing that scalatlnq
prison bud get?]threaten to curtall vita
serwces for health, education, and
transportation, Unless there s signifi-
cant reversal in these trends, prisons
will continue to be the growth |ndus
try for most states. We are simply
punishing éego our means.

Nationwi te prison and jail
pogulatlon has oubed In the past

ecade. There are about 600,000
prisoners, in state facilities today—that
|s one of every 420 Americans—the
%est rate. | the Western world.
Stat Pendln,% or correctlons con-
tinues 0 grow at a faster rate than
total state spending.

Accordlng fo th Cnmgnal Justice
Institute, © Ipercent of American
gnsons are operating ahove capauty
6.7 percent are ogeratln above 5
?ercent ca augf 1.7 cercent above

0 percent, and 1.7 percent ahove 200
percent In'fact, at least 37 states are
now under court orders to reduce
Pnson overcrowding. This leads many
awmakers to assuriie the solutjon lies
In building new prisons. But it is an
expenswe solution,

A new 500-bed prison typically osts
hetween $15 million and"$60 million.
ACCOfdlng to the corrections compen-
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dium, (epending on the type (low,
mediym of maximum security) and the
location of the prison, new prison beds
can cost between $3,500 and $116,000
éo consotru%tr ggr(e average cost Isabout
In North Carolina, the largest prison
construction program In the'state's his-
tory IS Uncler waj/—the construction of
554 beds and facrlrtres ata cost of
29 million. In Michigan they're
burldrn 19 new prisons. Theresno
bigger growth industry In the last two
years it Michigan than the corrections
department,” Sajd Senator_Jack Wel-
born. Iabama has sp ent S90 million
In the last five years for prrson con-
truction; that anslates rnto almost
1,000 per Alabama amry 6)er year,
Texas needs to burld 25,000 "beds
imme rateyr says the mission state
ment of the Texas Department of Cor-

rections, “and then one prison every
eight months to infinity" to keep up
with the incarceration  rates. ‘And
Calrtornra estimates it will take up to
6 billion worth of construction to
solve its prison and jail crowding
CIISES.
“Thrs IS crazrness " saig Senator Sue
Wagner, referring to her state of
Nevada, which has the highest incar-
ceration rate In the country. "I can't
believe the citizens of my state want fo
build a new prison every time we legis-
lators rget toqether in, Carsop Cit y
While building prisons 1S costly,
keeping them gorng IS even more ex-
pensrve Prisons are complete, minja-
ure communities, that provide health
care, vandal-proof shelter, food, water
and sewer, recreation and em loyment
all in a secure environment. "Coristruc-
tion costs are only a fraction of the

operating costs of prisons,” said T>
nessee Senator Bill Richardson,. Ke<
%Aan Inmate In prison usualy n
een $10,000 and $39, OO%
In some states costs are far r?
And if you think more liberal use
the death’penalty would save mom
think again. According to Jonatf
Graﬂess executive director of the N
York State Defenders Association,
cost of life rmprrsonment for 40 ye
I around $602,000 while the expet
of a model New York capital ¢
across the first three levels 0 revrew
the trra and genaty hase, the app
and the revi teUS Supre
Court—is ahout $ . mrIIron
ﬁrees with Justice Thurgood M
all's statement of 15 Years a
When all 1s said and dong, there
be no doubt that It costs more
execute a man than to keep him

Ways to Cut Costs Are Already in Motion

* Intensive Probatign.

Georgia's rntensrve probation
rogram a model for groyects In
everal other states, began in 1982,
Cost'lare controlled by eeping cer-
tain non-violent offenders odt of
state prisons, sentencrng them in-
stead to ntense probation that re-
quires fjve face-to-face contacts per
week with a surveillance officer, 132
total hours of mandatoré communi-
ty service work, mandatory em-
ployment, a weekly check of arrest
records, and routine and unan-
nounced alcohol and drug testing,
Qffenders spend six to 12 months in
the ro ram followed by a year on
requ ar probation. Most have com-

pro ert or drug -related
off enses rogram 0StS an
average of 16 Oger offender per
year comgare t0 $9,000 to Incar-
cerate ong Inmat«

* House Arrest.

Florida has led the way in this
area, hut many states are beginning
10 See the henelits of such programs.

e North Carolina General As-
sembly appropriated $253,000 last
year t0 expand the electronic house
arrest program, whose first-year
funding was $65,000,

Wyoming is experimenting with
a house arrést program at a start- up
cost of only $30,000. It's Survei
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lance and Tracking of Offenders
Program (STOP) places non-violent
propert offenders under house aJ-
est monitored by specra electronic
devrces allowrn(rr tem to leave
home only to go o work or to pre-
ﬁd) roved appointments. Governor
r e SuIIrvan said the cost of STOP
day compared with $35 a

day rn the State prison.

* Sentencing Guideli
Chase Riveland, director of the
Washington Department of Correc-
tions, . stimates that sentencrng
quidelines have saved his state th
Cost of three new prisons. Some $30
million has also been returned t(lzr the
ﬁeneral fund. Infact, the guidelines
ave been so successtul In reducrng
prrson rpo ylations that Wash rn%ton
n rent cells to other states, h
rng their_jnmates for $60 per day
Ber cell, The program IS expected to
ring the state$ 0 million'between
1987"and 1939.

* Prison, Industrijes.

In Californi the Prrson Industry
ut orrtg which employs more
than 5,000 rnmates says rt Saves
tax aryers $17 million annually in
ousr program costs. By 1991
this savrnqs rs prorected to increase
to $55 milion.

In Minnesota, between 5 percent

and 10 percent is deducted from
rnmatgs wages if they earn mort
than $50 every two weeks, allow
ing the correctrons department tc
transter up t0 $100,000 each year tc
the Public Safety Department's
Crime Victims Reparatrons Board
The funds are used to pay such
victims' costs as medical brlls coun-
seling expenses funeral expenses
support or dependents and'loss of

I% llinais, prisoners have beer,
trained in the removal of ashes
tos and have begun to remove thi
material from cofrectional facilities
Correctjonal Industries Superinten
dent Robert Orr pro&ects the cost ol
usrnrly the rnmates for one building
at $150,0 compared to an e?tr
mate of $300 000to $500,000
private contractor did the work.

Best Western  International,
non- profrt associatjon of hotel an,
motel owners, Installed and paid fo
a computerized telephone reservo
Pon system in ahmrnrmum securrt
acility near Phoenix, Ariz, T
company trains inmates and pay
them the same wages as othc

?ents Prisoners get to keep a thin
th errp y athird 1goes to the stat
to offset the cost of Incarceration
and a third rIroes to a trust fund s

up for inmates being released.
—Julie La
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Annual Cost of Sentencing Options
(Exclusive of Construction Costs)

Option Annual Cost
Routine probation 300- 2,000
Intensrvepprobatron %1,500 7,000
House arrest
Without electronics 1,350- 7,000
With telephone call-back system 2,500- 5,000
With passive electronic mopitoring 2,500- 6,500
With active electronic monitoring 4,500- 8,500
8 Blin o e
ocal Cetention center , ,
State prison 9,000-20,000
Calif.: The RAND

Source; Joan Peteniliain %ﬁﬂrg q3t|0n or Cimnal SH'[HUI'Q Santa Monica.

Corporation, November 1

prison for life.”
Prisons are assarlrn state revenues.
n Ohio, the corrections budﬁet In-
creased 16 5 percent last r{ear while the
eneral b %tgrew orily 4 percent.
exas' ?ener | budget rewb 68 er
cent, rscorrectrons ud et g
ercent dar fornia‘s operatrng uclget
or te epartment of _corrections
reached Si1.2 billion in 1985 and 1S
ex ected to hit S3 billion b
According to Gre(f Schmid, chi et con-
sultant_to the Ca tornra Senate Jul-
clary Committee, the epartment of
corrections has become “California’s
versron of the Defense Department.
1987, according to the Census
rea the 50 states spent more than
11 r||ron on corrections, rncIudrng
9:3 billion for current operations an
51.4 Dillion for construction.

One reason correctrons costs are
ing U er portion, of
ﬁ?gne al st tggb Qet 1S that

state aid for focal corrections programs
ISnow the fastest growing category of
state aid to local government Total
itate spending Tof corrections was
117 brllrpn in 1987: local aid 158 Rer
cent of all state corrections expe
tures. In fiscal 1987 states rovided
§932.5 million in aid to loca povern
ments. This represents nearly four
times as much corrections aid as was
provided in 1980,

Of course, State corrections aid to
local governments varies tremendously
from “state to state. In five states—
Cpnn cticut. Delaware, Hawaii, Rhode

Island and Vermont—all correctrons
expenditures are made b (e state
cO; ernment Nineteen staes Id not

ffer local aid n 1987, In the remaining
states there are wide differences in how

specific responsibilities are allocated.

or e, imple, some states house state
prisoners in local jails but in other
states theP/ must be housed In state
prrsons n act many states Use
ocal Jails o house state prrsoners
without fully reimbursing the local
governments,

"We need to look mo e strong| nt/
alternatives instead of buildin o
prrsons " says Parker Evatt, a member

of the South Carolina House of Rep-
resentatrves for 13 years and now the
commrssroner ot the South Carglina

partment of Corrections. "Our

rison system is growing by about 800
eo le per year.”That's a new prison
ever year.”Let's look at more_home
arrest, ‘intensive probation, restitution
centers, halfway houses and parole
and probatjon, Let's reaIIy se elec-
trotp]rctmonrtorrng Instead "of playing
with |

Are these alternatrve prorgrams
cheap? No. Are te cheaper than
rncarceratron7 Usual Iy For exam
Georgia has a numbér of alternati ve
programs—from basic probation, to
Intensive probation and home confine-
ment to "boot camp gounrg con-
victs—that range In dar y costs from 75
cents t0 $36.50"per person. The cost of
keeping an jnmate in a Geor ra prison
Is estimated at $36,85 per

Intensive probation super Ision is
one alternative heing tried in 40 states.
Most programs require_community
service, periodic checks of local arrest
records, curfews or house arrest, ran-
dom drug and alcohol testrng Testi-
tution o vrctrms employment and
payment of a robatron fee.

ome arrest often usrn% electronic
monitoring devices, 15 anot erstrategy
being used in at least 50 different loca-

tigns. Home %rest allows no vro\ent
criminals to e Incarcerated in their
homes rather than in premium prison
cells, If theﬁ leave home without per-
mission, the electronic anklets. or
bracelets will repart that to the police.
Sentencrng ﬁurdelrnes have been
used successt y In g couple of states
not onrv to standardize enaItres but
aso to feduce costs, The guidelines are
based. on a grid that coordinates a
specific_offense with the criminal's
record. TL; systems ensure that costly
prrson space. Is reserved for truly
dangerous criminals, while. the non-
violent offenders _are subject to a
variety of alternative punishments,
Can states save money through in
mates' labor?. Most _sfates 0 erate
prrson indusries, which can take at
east three different forms: prodyction
of such things as desks and license
Iates or usé directly by government;
use of grrsoner labor for (prrson mah
tenance; and private sector jobs wit
rison w
P Forty- err[;ht states and the federal
prison"system have more than 56,000
Drisoners workrn(I; In prison industries
producrnq irure than $860 million in
annual sales, mainly to federal, state
and local governments and non-profit
or anrzatroni‘.< Aboyt 10 ercentotall
InMmates wor rn prison rn dustries.
Amaﬂor ene rtof nson Industries
IS that t ey are usual d/ self supportrng,
or even if they are rot, they are less
expensive than alternatiye rnmate Ser-
vr es such 8s vocational training and
basic e u%atron In sem sates Inmate
wages, which averaged about S3 per
day rn 1986, have deductrons made to
reimburse the corrections department
for a portion of the cost of the inmate's
Incarceration, to contrrbute to the
trnancral support of their families, and
ay Into victims' compensation
tun s."In addition, 16 states have ex-
perimented to a lesser degree with
private-sector prrson rndustrres In
which Inmates work for a private firm
0 eratrr”]vrthrn the prison. Inmates
ay ear temrnrmum wage and con-
tnbute relatively large amounts of the
costs of their incarceratjon.
With new prrsons neede eve % year
to Ikeep lpp with |t et tog ‘e
ilos0 revalent toda some
PhrnP rs%oryngpto have 0 rveyUntrI the
public accepts aternatrves to rncar
ceratron as egbtrmae punishment,
legislators will ®be faced with tough
decisions.
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Making the Punishment

Fit the Crime

.,And the Prison Budget

It's the second phase in
a revolution in sentencing policy
that has swept the country.

By Fred Strasser

s research dircclnr for Ilu* Louisiana Commission
on Law Enforcement. Carle 1. Jackson docs
something about crime mam public officials can t

Jackson s commission succeeds. Louisiana w I have move
inti the second phase ol a revolution in sentencing pole
ilial ha" swept the country in the past Is yeais.

afford to do lie thinks about the rimrn.d justice systemTiie lirst phase began in the mid-LITii' when st.:-

as a \shole « al! the wav lioin crime » punishment

And from hi" baton linage ofi:»r wallpapered with
computer-generated statistics. Jackson, a political scientist,
watched m recent veai' as the system le- monilers began
to collapse iiiulei its own vveiuht

In Louisiana, a" in main states, the pi.idles demand foi
an ever-morr-aggressive wai mi crime collided head-on
with the fiscal burdens imposed by a swelling prison
population Something had to give And since controlling
crime is an elusive goal at best Louisiana's legislature
decided in 1957 to try cuutiolhnt! punishment instead
Now Jackson wear' a .second hat. as director of the newly
created Louisiana Sentencing (kmnnisseui. a 22-memUr
panel representing each iiefdmn in the {sriminal justice
system.

The eominission' job is to virall comprehensive guide-
lines for judges to lollow in sentencing convicted criminals
In other words, this train ol prosecutors, defense attorneys,
judges, legislators and corrections officials will try to decide
systematically which types of Louisiana convicts should be
in piison for bow long and. for the firs! lime, to make those
decisions wilh an eye on available prison resources.

I'lcnty of states have failed al this mission, but if

Fred Stras.cr is llic Washington bureau chief of the
National Law Journal.

V) (IOVKHNINC Jmiuan 1989

hrg.ui moving away from th™ American tradition
“itidrlrnnmate” sentencing — allowing nidges vast leev
in setting 'enlenees while leaving it to parole hoard* e
decide when an inmate should ™ sent hack into the wo:
The states moved lowaid a 'vslem > "delenuin.e
sentences in which judges set lived seiitento Ihat can
reduced solely as an award lor good hehat.oi

The changes made m the naine of vOioisleiiey
sentencing and length of inipiismimenl have taken miii
forms. A determinate sentence, lor example, o Massach
sett'Carrv-a-giiii-and-go-to-jail-hu'-a-yeai rule It is Man.*
policy ol giving judges total discretion loi senpTcex .
allowing no jiarole. Il > (kdiL iiua *sv'tiin m [li'e™ hr-
rai ges o| no-parole senteiives di pciidmg on the nature
tin crime and. to some extent, the criminal And it is "
lineiy tuned, enmprclicnsive sentencing guidelines
Minnesota and Washington n.itc. which are pegged '
eorreelional resourees. and those nl L'lorula which are m
In most stales where they aie used, guidelines reiju::
judges to sentence within a particular range for each crm e
and they provide specific criteria that can he taken iv
account, such as the defendant's criminal record and a:
aggravated aspect of the* crime.

“There is no longer an American system ol sentencing
says Michael Tonry, a lawyer and scholar who tra-e
research on sentencing reform for the I'S Justice Di-jja: ¢



infill s Natiniiai Inslilulc nl Justice. "We've got diverse
'vMems now. Hut there isa widc agreement that traditional
sentencing was not desirable
As stale after slate is discovering, however, changes
< In lie painliillv tough on crime can also foster
*lions systems so expensive thal many arc considering
. sort of sentencing approach that Louisiana, which has
long had determinate sentencing in the form of mandatory

I hin Whor illintrmi

prison terms lor certain crimes, is now looking into

I*ntil recentlv (lie idea of linking sentencing policv In
prison space — or even considering that laetor — wa<
widely viewed a< an imacceptahly liberal approach. The
only slates that adopted such sentencing plans were
traditionally progressive Washington and Minnesota.

Hut cold fiscal realities in oilier stales are fast eroding
that kind of ideological bias. Between 1960 and 1985, the
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latest year for wliieli detailed figmes
air available, stale and local govern-
ments iuereascd Iheir pci capita spend-
inn mi law eiilnreeiitlent In T> pet-
scul while corrections budgets leaped
218 percent, according to the | S
[hneaii of Justice Statistics Ineieas-
iniily these days, prison beds are
Mewed as a scarce resource that
police makers must allocate carcfulk
to achieve clearly understond goals
"Tough limes bring progress, Jackson
savs wryly "l.ouisiaiia can I atloid it'
cnirrdinnal system Thai s something
some very lough, very practical guvs
in- mu slatehmise have relccinntlv
come lo understand.”

In louisiaiia, he notes, the eouei-
tions budget shot up :m astonishing
i)t percent helween 1975 and 1975
fin Lvo reasons Hirst. lavnuakers
enacted ever-lieavier penallie.- with-
out considering the price lag on then
gutelevel sense ol justice Kvon mote
important, they moved to retime
sharply the numher of inmate' eligi-
ble fur parole.

So have most slates. As recentl\ as
1975. every stale in the munlr;
imposed exclusively indeterminate set.-
teiices Ten years later, all but font
had enacted at least some kind oi
determinate sentencing

(Jetting lough on selected o::0iui»T> and i<tin*" was not
the oiiiv objective oi these ivmrm  [I'liov ,iim> generally
promised that a reduced role lot parole boaiils would
promote "truth in sentencing” W'h.t" you saw happen in
the courtroom was supposed ¢ whi: you go: Vo longer
would a well-publicized sonP-no « 25 vear' he tacitly
understood by everyone but da ; Mhlie 1* mean eight
— the fact in most slates.

As a 198-1 call fur reform hv the National District
Attorneys Association put it, indeterminate sentencing was
simply "misleading."

"In our office we called il "moker 'liock when we lirsl
went public with the recommend- i [dctcitmiiatel sen-
tences. savs Ivoliert Lasnik. cl.a-l ol -Tall lor ineiropolitaii
Seattle Prosecuting Attorney Norn.aii Mah-ng "People
were used to hearing great number;." lie savs like car
huveis who have seen only advertise: prices "We showed
Ilioiii the price offenders were realls paying

Other factors, loo. lay hehind the switch toward
delcnnihalc sentencing. I.iber.d". how-red In eijual-iustiee
questions. were influenced in sf.-ues suggesting that
similar defendants convicted of simil.i: crimes wen-serving
widelv disparate sentences ba'-tl on geography. race and
the viewpoint ol the prosecutor, judge, parole board and
am one else who had a role in deciding prison terms

Conservatives were more influent--d by another series
of studies, appearing in the 1960s, which concluded Ihal

3* COVKKNINC huren' rmi

California's ciirrvclinns spending is colling into money thal should
he going to social programs, savs Senator Hoheri 1. I'reslev.

rehabilitation seldom occurred in prison The studies also
Inutid that parole boards, which were to release inmates
when they demonstrated improved behavior, had no
particular ability to predict whether prisoners would return
to crime Asa result, the HHli-eontmv reformers concept
ol punishment built on a medical model — inmates were
patients, and parole boards assessed the "cure ' —
collapsed The law drifted back toward tile style ol
sentencing that prevailed before the first American parole
hoard was established in Massachusetts in 188-1.

Not coincidentally, the drift began as the largest youth
population in the nations history -+ the postwar baby
boomers — reached tlicii most crime-prone years In 1975
the year the crime wave crested, one out o| every three
Ament an households was victimized by a serious felonv
act-ading to | S. Justice Department figures. The pnble-
clamored lor action, and lawmakers delivered a Imsl ol
new measuti-'. many including determinate sentencing.

but a* Tonry points out. ending rclease-liy-parnlc ditLit
reipiire any sharply delined new goals Hclinbililatinn, one
0 tin- lour purposes criminologists assign to sentencing,
had clearly been abandoned as unrealistic. W'hal remained
were the possibilities of simply doing justice, of keeping the
most dangerous criminals off the street, and nl trying to
deter others from committing crimes.

Criminal justice scholars often describe the steps in
arrest, prosecution, adjudication and punishment as

Dir Sy



working like i cloved liuliaillic
enr \Ppl\ [IIVSMIIr mi one

(, ikl llic lorcc will be
o (<ollmtchitel clmwvlii'ic. Tell
prosecutors thex caul plea bar-
gain over length nl sentence
and llicy will bargain over
winil charges In brini* elimi-
nate parole and waicli gover-
nors grant "emergency release”
In meet court orders mi over-
crowding; lei police see that a simple gun arie-l leads In
endless hoiii- 4 wrangling in court over a mandatory
sentence, and (lies will reduce the uumlicr of Ms 1l arrests
Applx too much pressure, and llie system will bulge In
distortion or lireak

That, according to criminal justice exports. is what has
happened in state prisons Since 1974, the number ol
prisoners in the United Stales has grown hy more than two
and a half times climbing to 555,Wifi in 1%SS. Today the
number of Americans who are incarcerated, as mpercent-
age of the population, is twice the previous I. gi> reac hed
in the 10TOs In oS states, all ot part of the prism! system
has been ruled imcouslitutionalh overcrowded \nd set.
no natural end is in sight. F.ven as most crime rates, except
for those related to drugs, start to decline with ail aging
population in most regions, the prison population continues
its explosion, driven largely In (lie longer .sentences that

‘rged in the 1970s

ms. stales today lace only two choices One i; to build

« institutions Thai is what (."aliiornia's voters have done,
approving ne.irb So billion in Inuhls lor cnii'lfii'tinn ol
prisons and jails between 1952 and 1tISS In Coin-Mo. new
state haters jiroeecds .ne earmarked |or bmldr.g correr-
timis lacililie-

Many otliei stales are going the second r>ule: re-
evaluating sentencing policy to take -cone’ prison
resources That option is becoming more altr.wiixe as
corrections budgets — operations as s\c!l a- cog-:ruction
— become so huge Ihal Ilies drain reniui---- Irom
education, health and uthci governmental service- It is the
current choice not only of Louisiana but also o} tJregon.
Tennessee. New Mexico and the District ol ( iimbiii.
where commissions arc engaged in the daunting task n|
dialling new ->-uti-nciug policie-

iu New Mexico in 19.H7. "there were S9 pro]  serving
lime in stale prisons lor shoplifting We cant .if ml that
kind ol tiling >a\s Representative Rax Varga- j Deino-
ci.it who is chairman ol the legislative committm Tiit has
pmn.irs jurisdiction over the criminal justice -x-te.a W’hal
IS needed, sax- \aigas. is to be tough on predators we
dun  know x«iiit to do xvilli, and Ingel others bask in their
communities X here they can jjax taxes and snpj." rl their
lamilics

The concejs sounds easy enough, but tailoring penalties
to prison eup.icitx 1is an issue thal lias bitterly divided

tls and conservatives. A bill instructing New Mexico's
icing coimriissjon to do this was vetoed by Republican
X.-.cmor Carrey Carrutliers in 1987; the laxx trial was
enacted in early 1955. sponsored by Vargas, merely

Ir sounds casy enough.
But tailoring penalties
to prison capacity
IS an issue that has
bitterly divided liberals
and conservatives.

instru_cted the cnuimissinn_to
"consider and make recoin-
mendalions to (In- Ieglslature

Sources

"There was .some objection
lo its being a disliuction with-
out a difference.” Vargas notes,
"but either way il simply re-
states what actually is"

Since 77 people died in the
1950 riot al Nexx Mexico's stale piison. Naigas says the
slate lias invested about SI billion in corrections Mean-
while, the legislature's decision in 1979 lo abolish parole
and triple many felons sentences lias left the system
continuously overciowded and under court supervision.

In trend-setting Calif rnia several years ago. Republican
Governor George Deukmejian vetoed a proposal to estab-
lish a commission that would devise sentencing policies
while taking prison resources into account Deiikincjian
argued that the current -vstcin worked well enough "The
gnvernoi has been adamant, says Democratic Senator
Robert R. Presley. clia;rman oi the Joint Committee on
Prison Construction and Operations "He wants to keep
throwing people in prisons."

Rut wilh operation of the 7U.000-inmatc system costing
nearly 52 billion a year now and 100.000 prisoners
expected when funded construction is completed, the
mood is changing, he sa\s. "Some legislators, particularly
the more liberal ones, are taking the view that corrections
is cutting into money that should be going to health,
education, xxellaro." saxs Presley, whose career includes
24 years with the Rixer-idc County esheriff's department.
"Frankly, it - true

A nalyst- attribute California's predicament to several
inseparable causes more people, more drugs, better
polite work lougiiei attitudes Rut the legislature's

decision in 197ti to employ wiial is known a- "presump-

tix'e" sentencing a form nf determinate sentencing, also
bad an effect.

One ol the lirst ol its kind in the country, the California
law abolished parole and set three broad “presumed
ranges lor senlence-. based mi the crime ol conxiclimi and
tin - riminal histmx Tie law al-n listed a lew utlier lactois
Im consideration in ih- aling whether to sentence at the
Imd oi loxx end n! the ranges

Mii* ranges were inieullx based on the average time
mi i.lies bad been servir.g belore parole. but tlint created
a political slnim “People were shocked scnlciK.es were so
slier . says Preslcx

In 197-5, lawniiikers increased sentences acios- the board
i[> major Iclmiics. Later came "enhancements” lor
prim conviclion.s and crimes involving violence. Mandatory
sentences, such as lor u-e ol a gun. were added A major
imp;,cl came from reipiiring prison time for some burgla-
ries thal historically had brought only probation As a
result, 50 percent of the inmates in California prisons today
arc serving time for non-violent offenses, compared wilh a
national average nf about 10 percent.

(JOVKKNINIi  Juriaix lyHa  v)



i lii'i*iinc very nor-
iiil I mtrqduc_e _such
mecasuics .Mil d|ff|CU|t

Il vein nl agaillst
tliciii ~ n-ii.inllcss  ul
meiit.  Hull lolmes,

cm 1 tnms consultant In
Ilic legislature. sivs.

As "Il Ly lx'us I
lew I'lisitioiiiil ciiscs
li.iiiiid ~ the  issue
sliirkl,.  One was the
jil(ilesiliie,  nuliiiinus
case nl Lawrence Sin-
gleton a mcrchaiil .sea-
man who raped and
then hacked the arms
oil a 1>ycar-old girl
he picked up hitchhik-
ing in 1978. Under the
state’s determinate sen-
tencing law passed two
years earlier. Singleton
recciml the maximum
leiin nl - sears alter a
jury fimiitl lie had not
used a "“deadly wea-
pon" in the assault Then, as a model prisoner, Singleton
earned the maximum in good time credit lie was released
after serving only eight years — to the outrage of (In-
states citizens. So. partly in response to the case, the
legislature passed a hill imposing longer sentences lor some
viilieu* sex crimes.

In P»s7 a commission on prison overcrowding ua-
eslaiih’ln-d “We know what the eiiniinissntn is going to
sax ii-iichides Presley. .suggesting that it will he shmtei
sememes lor fewer ollcnders "Hut we need (hem as a
buffi i The eunmii.ssion's icporl is expected in the fall

(a'sInrni.t-slyle determinate sentencing is a hliinl inslrn-
men! p™'nly suited to controlling prison populations Nr
stale ha' passed a similar law since IBM  In most stales
that li,i\c it. like North (Carolina. (ialilornia and Illinois
then- are repeated efforts to replace il with guidelines
that take corrrelions resources into account. Tonry saxs
(iuidcluics arc tin- prelerred vehicle because ul their
cinnpi'-hensive nalun-. compared wilh the piecemeal
nature ol most other lorms ol dctcriniiialc sentencing

The lirst stall* to undertake such an approach w.i-

""" A decade ago. the legislator set up a
sentencing cntmuissiun with the ambiguous instruction In
take correctional resnurces into “snbslautial eousideration

The panel look the words as a mandate It made
cnilseiou’ trade-olls in establishing sememes. Increasing
time lor one type of offender meant a slimier sentence in
no incarceration at all Inr others Th™* Minnesota sentencing
guidelines, from which judges may depart only with a
written explanation u! their "substantial and compelling
reasons contained other fundamental decisions:

*Prison is primarily for the violent, even first offenders.
Previously, properly offenses often led to prison, while a

) UOVHKNINU  Junmirs 1W )

‘.ouisiaiia can't afford its cnn-cclional s>Mem.’ saxs llic dirccair
of (lie state's sentencing cinnniissinn, <airlc |.. Jackson.

N"lustice e, BT W

lir.xI-linie conviction Im
a violent crime dirl not
* Disparity was to hr
attacked by erealiiig uai-
row sentencing ranges

* The purpose of im-
prisonmenl. the eommiv
sioii said, was simply
and only lo mete out a
deserved punishment

*Personal  laelors
such as employment,
marital status or educa-
tion. which might dis-
criminate against minini-
lies. were not to he
considered.

The .structme of the
guidelines themselves
was fairly simple, ahoul
like a road atlas chart
showing the mileage be-
twceil points Dow n one
side ran the crime nl
conviction; along the Ikil-
lciii the defendant's
criminal record, which
wa< the only laetor allowed in determining offender
history The gquidelines also included a list of factors for
judges in consider in deciding whether In make a sentence
more or less, harsh, such as the degree ol force used or role
played by the defendant in a group crime

There were some loophole-. The biggest by far was the
1>k ol rouVok mi ple.i bargaining  the way proseciituie
get most cniivn time The opposing lawyers can agree ni,
a sentence, then Mini die appropriate charge.

(aiminissioii studio- show that judges compliance rale-
with the guidelines which initially were very high, hasc
-lipped in recent seals, xxilb judges departing upward
about as ollen as they depart downward Bui Norman
(Liilson lormerlx loe« ol the ledei.il Bureau ol Prisons
and now a lecture! in sininlugs at the I diversity ol
Minnesota, says Ib.it despite some “grumbling . law
enforcement people accept the guidelines as working and
necessary  And lie notes, the prison population has
remained manageable while the stale adds eel[s |or the
glow ing number oi inmates

sentencing *y-lcin drixen largely by prison capacity

. may seem radical in th* moral-l.ulen arena of crime
A .and punishment and it ilia. well be iess (bail ideal
But it is like any ntliei meeliauism -- a balamed budget
reipiirement. Ini example — that governments use to
impose xelf-diseipliiie and lo dcpnlitici/c tougb and contro-
versial decisions.

"Inherently, sentencing guidelines aren't barsli or leni-
ent. notes Mary Fairchild, the former project manager for
criminal justice al the National ('onlerence nl State
Legislatures. "I think that's misunderstood by a lot of
polity makers

Jfjii-on Hill'Southem photopuf*



As llic e.vpeiit'Mci* nl several
shows, llic liilr ol
*ling system wliclliei
in-mil il lakes [irisoii n-smiives
into account  hangs im deli
cate pulilii'iil anil technical tai-
lors, anil mnsl ol all on llic
altitude of judges

“Tile power licre is in llic
trial-level judicialy,  sass
David A Jones, a former mem-
her of Ilic I'ennsvlvania commission and a | lolcssm ol law
and juslice al llic Inivmsilv ol Tillslimgi What | >v
don't want won | happen llic judges who sal on llic
commission piciliclcd lhal. and dies were light Ciuide-
line drafters wauled lo increase |icnall:"S and reduce
disparity hetween rural and mhan senlen ¢s Today, llic
disparits is recurring and dcparliues are common — two-
thirds of them hclow llic guidelines

In Florida, where crime is al the lop ol Ilic political
agenda, the opposite has occmi‘cd Klccled judges, ignoring
llic guidelines, arc departing upward. ;ml llic appeals
courts arc flooded. Mi! the rcalits i« that Florida's
overcrowded prisons have eourt-iiuposed population caps,
as do 39 ol the stale’s (>7 counts jails Inin; les arc cuirenlls
released under the rubric ol “"administrative gain time’
— across-lhe.-hoard reductions in scnlrnc's aiillmrim| by
the governor lo reduce nsercrowding — alter serving an

"rage oi ahuut 37 percent of [licit ciilcnces. When

guidelines took effed in 19S3. Ilicy were serving ol
cent.

“The giiidchc-s here liase never hem corrccllv sold,
complains l.eonard Ilollon. diiettm nl lin commission thal
established them Allhough s.*me nidgi* seivetl on the
iouiinission. tlicv were not in 'he m.ijoii'v and memlicrs
ol the Irial-lcvel judicial: Idl Ilic guidelines — weic
rainmcd down ihcii thioats. so | lollon *{Slate) Supri‘inc
(aiurt rulings led people lo mow them a too rigid There
is no underlying , oiisensus \\ - ve got some lough political
decisions to make in (his siair

Lawmakers m some slates .tu- trying illici ways lo put
rational controls on sentencing vhile ins ilalmg themselves
Inini political reprisals lor doing so Fm example. in 19S3
Tennessee's legislature — whi*ii laler c<|.dili-Inil a sentenc-
ing guidelines commission - begun i"ilmriug a prison
and reipiiring ap|)i(iptialioii" loi the i iange during thal
session Il lawmakers don I liml Ilic i.mnrv. the law is
alitoinatieallv voided Indiana ropim's an unpael assess-
ment In in Ilic governor

A s a t'ninrailo Itcpnlilican Icgidatoi  JclI'Isoll
(.onnly s present disiriil allot'in. Don I' Mielke.
was Ilic spark plug lor 19V> legislation thal doubled

the nia.'diimm sentence lor most lelraiics tsscssing llick

results, iie says Ihal 'The good news js hat the sentencing

Mis p illing inorpeople m prison. I lliiiik llial is one ol
reasons crime is going down "

Mielke is mil alone in thal judgmenl hot he is certainly

in a small minority. To most criminal uslice analysis, il s

Kay Knapp, who ran
the Minnesota sentencing
commission for seven
years, believes it’s
time for a third phase-
In sentencing policy.

not clear that fear of prison
deters limst criminals. Nor is il
clear that enough criminals —
especi.ills llie most prolific —
can he pol aw.n for long
enough lin Ilieii absence In
have liiiieh impact on crime

So hvi the Iliomelil. the dinili
limit iheoiv ol sentencing has
retreated from lioil. rehabilita-
tion and deterrence and come
to lest mi “iusl deserts meaning stmplv thal people
caught and eonsieted i limes should he punished
livalise they dexcive te he punished

In a sense, cumhiniug a just-deserls them*. o| puiiish-
iM%t with a seiiteueing approach thal tak'-s prison
resources into account nakes lor verv unexciting policy. Il
promises liltle — not to slop trime, not lo ihrow away the
key, mil In salvage a lost human soul “Its jusl a rational
tool lor dealing with the prison crowding issue, and
secondly, it's justice pure and simple to gel the same
punishment Im the same ollense.” says James  Swain ol
ihe | S justice Departments Ifuieau ol Justice Assis-
tance

To promole that premise in the past two xrars the
hmeaii has given a total ol -S million lo Ilic non-jndlil
Washillgloil.  1).(!-luiseil ~Institute Im lialion.il I'nlilii
lhilicx; which can use the moiiev lo help states develop
seiiteueing plans tied lo ihe piismi nven rowdiiig problem

Tin* director of llic instiliile. Kav Knapp. ran the
Minnesola guidelines commission Im seven vears Although
she says the svslem has worked well in Minnesota and
Washington stale, she believe" il > time lor a third phase
in "1 iileneing poliev "Almn>i all the lorii* h.e heen on
ili<alceralioii and verv liltle ol. ail'tUalivm  she sav"
"We've got lo look bevniul impri‘oiiun'iil to things like
lines commmiilv emilrol. re"ideiilial liealmenl and home
tooliiicmeiil. and think ahmil how < lit these programs
lliio a eooi'dinaled poliev TILi" mthe hlg eh.dlelige lig."i’
IIOW

The irmiv i" Ihal lhese alternatives horn m the earh
197Us in nopes o limiting Tie hiutah/mg elieels ol prison
died ol Imigheiiing altitudes toward crime lalei in the
deeade Vow lliev are being remireeled \silh liew
haid-edged labels t< limit the leal impact "t toughening
attitudes.

The real ihalleiige ul  mu--
eriniinai juslice »vsjem

"We re the sump laments Louisiana s l.aiie Jackson |
gel the drug abusers and the <Ink! abusers .:nhireti | gel
the uii'i'laliv * and illilerale. all the reject" and retreads
no tine else knew whal lo do with

The harsh rcalitv is Ihit until he overlapping palholo-
gies nl drugs, lamilv Ineakdowii itesuatr and isnlation are
addii'ssed elleitively. there wno ic.ison tn lielieve that our
seeiirily will improve

In the meantime, though the seiiteueing lelorm li.ove-
ment appears to lie grinding Inrwaid. trying to mesh the
resources of corrections with some elemental notions ol
justice. O

lies la: iievoild the

COVKKNINO  limuuv DO A
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FELONY CASE DISPOSITIONS: 1984 - 1987

* Trial Rates

* Conviction Rates

* Average Sentences

ALASKA JUDICIAL COUNCIL

February 21, 1990

The data 1in this report were prepared under a grant to the

Judicial Council from the State Justice Institute. The Department
of Law provided the basic database of all felony cases referred to
state prosecutors between 1984 and 1987. The Department of Public
Safety and Department of Corrections supplemented the data with
information from their files. Dr. Jack Kruse of the Institute for
Social and Economic Research at UAA analyzed the data. The

Judicial Council plans to issue a final report on plea bargaining
and presumptive sentencing in December, 1990.



FELONY CASE DISPOSITIONS: 1984 - 1987

The number of felony cases referred to the Department of Law
declined by 14.8% between 1984 and 1987, but conviction rates for
cases filed 1in court rose by 17.2% during the same period. The
number of cases in which a plea of guilty or nolo was associated
with reduced or dismissed charges increased by 56%, from 16% of all
filed cases to 25%. Trial rates dropped by 20%, from 10% in 1984
to 8% 1in 1987. The number of offenders sentenced to serve some
jail time also dropped, from 71% to 67%. Mean sentence length did
not appear to change significantly for any offenses during this
period.

The attached tables are taken from tables prepared for the
Judicial Council®s study of the plea bargaining ban and presumptive
sentencing. Nine frequently occurring offenses and five locations
(Anchorage, Fairbanks, Southeast, Bush and Southcentral) are used
to illustrate the range of case disposition patterns throughout the
state. For example, Fairbanks has a far lower rate of pleas
associated with reduced or dismissed charges than other cities, and
a slightly higher trial rate. Property cases constitute a larger
percentage of 1its caseload, and the percentage of offenders
receiving an active jail sentence is lower there than 1in other
parts of the state. Similar analyses are possible for each area of
the state. The following pages describe briefly the most important
changes and findings for each table.

Findings

1. Between 1984 and 1987, the number of felonies referred
to prosecutors each year declined steadily, from 3,730 1in
1984 to 3,377 1in 1987 (Table 35). To place this Tfinding in
context, the state"s population peaked 1in 1986 at 542,000
(Public Safety Annual Report, 1986) and had dropped to about
531,000 by 1989. The population drop was about 2.0%; the
drop 1in felony cases referred was about 14.8%. The decline
in felony referrals preceded the population drop by nearly
two years and the population decline in 1987 did not seem to
affect the rate at which referrals were declining (about 5%
per year).

2. By community, the percent decline in felony cases
referred to the prosecutor varied from a low of 8.0% fewer
cases referred 1in Southcentral (Kenai, Kodiak, Palmer and
Valdez, together with the rest of the Third Judicial
District) to a high of 30.0% fewer <cases 1in Fairbanks.
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Anchorage, Southeast and the Bush ranged between a 10.2%
dropoff (Bush) to a 13.6% decline (Anchorage).
The number of Tfelony cases referred to prosecutors

varied considerably by type of offense. Two offenses (Sex
Abuse of a Minor 1 and Misconduct Involving a Controlled
Substance (MICS) Il1l and 1V) increased slightly 1in numbers
between 1984 and 1987. However, the referrals for two other
sex offenses dropped noticeably. Sex Assault 1 referrals
were down by 45.8% and Sex Abuse 1l referrals were down by
14.6%. Robbery I w?s down 40.7%, Theft 11 was down 31.5%
and Burglary Il was down 20.5%.

Public Safety data for 1987 shows that reported
violent crimes decreased by 21% from the 1986 level, and

property crimes decreased by 15.6%. The decline in
referrals may be related to the decline 1in the numbers of
reported offenses. However, the number of offenses cleared
by arrest overall increased between 1986 and 1987. The

changes 1included increases in the numbers of forcible rapes,
burglaries, and assaults cleared by arrest, and a decline in
the numbers of larcenies and auto thefts cleared by arrest.
It is not clear why offenses cleared by arrest would
increase at the same time that reported crime and referrals
to the prosecutor were decreasing.

Fairbanks has a high number of property cases and a

relatively low drug and sexual offense caseload. The Bush
has a high sexual and violent offense caseload but fewer
drug and property cases. Southeast has a relatively large

percentage of drug cases, with fewer violent offenses.
Anchorage has a slightly above average number of violent
offenses.

Conviction rates for cases filed in court (Table 25)

rose noticeably between 1984 and 1987. By individual
offense, the picture was somewhat different. Conviction
rates were slightly Jlower for Robbery I and Sexual
Assault . For all other offenses shown, the conviction
rates were higher in 1987 than in 1984. The biggest
increases <came in Theft Il and the drug offenses.
Assault 11 and 111 and Burglary | cases were also convicted
at higher rates. Over two-thirds of most offenses resulted
in conviction. Sex Assault | and drug cases were the least

likely of the common offense types to be convicted.

The 1incidence of pleas (guilty or nolo) that were
associated with reduced or dismissed charges rose between
1984 and 1987 (Table 32) . The 1increases were especially
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noticeable for drug and assault cases. Fairbanks had by far
the Ilowest rate of reduced-charge pleas, between 7% and 8%,
and showed the Jleast amount of change. Anchorage started
the period with the highest rate (24%) , but by 1987 was
matched by Southeast. Both areas had 30% of their guilty or

nolo pleas associated with reduced or dismissed charges.
Southeast showed the largest change, going from 10% in 1984
to 30% in 1987.

Trial rates overall vremained fairly stable between
1984 and 1987 (Table 26) , dropping by 20% from 10% of all
cases Tfiled in court to 8%. Trials were least frequent in
Southeast and Southcentral (between 5% and 8%) and highest
in Fairbanks (between 11% and 15%) , The 1largest change
however, occurred 1in the Bush communities, where the trial
ratesdropped by 57%, from 14% down to 6%.

By combining the data on these tables with the trial
conviction rate (table not shown, averages Tfrom 67% to 86%
for most of these offenses) , the percentage of pleas to the
original <charge can be calculated. The two sex offenses
shown that have presumptive sentences for first offenders
(Sex Assault I, and Sex Abuse 1) have the Ilowest rates of
pleas to the original charge(s) : 9% and 26%, respectively.
They also have the highest trial rates, 26% for Sex
Assault I and 15% for Sex Abuse I, and a relatively high
number of cases dismissed after filing (36% of Sex Assault 1
and 32% of Sex Abuse 1).

Assault 1l and 111 combined have a rate of 27% pleas

to the original charge. The difference between these
offenses and those with apresumptive sentence for first
offenders, however, is that 1instead of a high trial rate
there is a very high rate of pleas associated with reduced

or dismissed charges -  40%. Drug cases and robbery cases

each have a 34% rate of pleas to the original charge, but
their patterns of disposition are somewhat different in
other respects (more drug cases- 37%— are dismissed after
filing; more robbery cases--11%, compared to 6% of drug
cases- go to trial).

The property offenses have the highest rates of pleas
to the original charges, ranging between 47% for Theft 11

and 56% for Burglary 1lI. They are also similar 1in other
respects, with low trial rates (4% to 6%) and relatively few
cases dismissed after filing (25% to 29%) . Sex Abuse Il 1is

more similar in its pattern to the property offenses (45% of
the offenders plead to the original charges; trial rate is
8%), than it is to other sexual offenses.
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10.

11.

The percentage of offenders receiving a sentence that
included time to serve appeared to decline between 1984 and
1987, for all offenses statewide (Table 28) . More violent
offenders were sent to jail (from 73% in 1984 up to 80% 1in
1987), but noticeably fewer drug offenders (68% down to
54%) . Fairbanks had the lowest rates of 1incarceration of
any Jlocation 1in the state, about 10 or more percentage
points below the statewide -averages. The Bush had higher
rates of incarceration than average.

Mean sentences were highest for Sex Assault |
offenders and Ilowest for Theft |I1. The wvariation 1in
sentence lengths from year to year can probably be accounted
for primarily by the fact that this table does not
distinguish between offenders wtih prior felony records and
those without. The sentences for Class B offenders were
longer than those for Class C offenders. However, they were
not twice as long (as might be expected from reviewing the
case law and statutes) but only averaged from 40% to 70%
longer.

Sexual Assault 1 offenses were the most serious of the
offenses studied. Although Sex Abuse | offenses are treated
the same as Sexual Assault 1 offenses in the statutes, 1in
practice there are several differences. Sexual Assault |
offenses are tried (overall) about twice as often as Sexual
Abuse | offenses. Very few Sexual Assault | offenders plead
guilty to the original charge(s) . In general, the mean
sentence of Sexual Assault |1 offenders 1is higher than that
for Sexual Abuse 1 offenders. The two offenses are similar

in the percentages of cases dismissed after filing and 1in
the percentages of guilty or nolo pleas associated with
reduced or dismissed charges.



