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Railroad P
takes toll
on mooseBy BILLKELDERThan Vshty BmaoWAS IL LA — More than 360 moose have been hit by Alaska Railroad trams this winter. Heavy snow- fall between Willow and Hum cane Gulch could lead to record moose tails along the Railbelt, ac­cording to railroad, state and legislative officials.Snowfall of five to eight feet in the 60-mlle stretch along the rail line from Willow to Hum cane is causing more and more moose to seek tower ground and easier walking and feeding, according to Carl Grauvogel, wildlife biologist with the state Fish and Game Department's Matanuska-Susitna office."As of 5 a.ra. (Friday), railroad officials have reported 257 to 277 moooe struck by trains for the month of January," Grauvogel said. "Another 104 hits were recorded tn November and December of this winter."Grauvogel said railroad officials report mooeehits to lus depanmen; regularly during the winter months, and then send personnel out to confirm whether a moose was actually killed."I would say approximately 95 percent of the hits are confirmed," Grauvogel said, adding the 361 reported lulls thus far this wm;er should mean a record number of moose will be tailed by trains this yearRep. Cun Menard, co-chairman of the House Resources Committee, has called an emergency committee meeting to discuss possible solutions to the problem of moose being tailed by trains. The meeting la set for 7 p.m. Tuesday to Juneau, but will be telecorferenced to comm unities along the Railbelt, which stretches from Seward to Fair­banks along the Parks Highway.Menard, D-Wasllla, said Fish and Game and railroad officials will brief legislators on the dtiia- uon. Public testimony also will be taken."A valuable wildlife resource is being destroyed at an astounding rate,” Menard said In a statement issued by his office this week. He said he hopes the meeting will lay the groundwork for solutions.Though Grauvogel feels this winter's kills will set a new record, he said the department has only been keeping accurate records of mooae tailed by trains since the early 1960s. Since that time, the record was set in 198445 when 382 moose were tailed by trains."There were probably some heavier moose fa­talities in earlier years, but no ooe was keeping ac­curate records at the time," Grauvogel said.Railroad officials have been working with the state for five years to come up with a viable solu­tion, according to ARR spokeswoman Vivian Haro- Qton."We do not like this situation any more than anyone else in the state. And we have tried a num­ber of solutions over the years but, to date, none of them have worked,” Hamilton said Wednesday af­ternoon.She said 242 mooee were killed last winter, a number already exceeded In this month's first 24 days.Grauvogel said heavy snowfall drives the mooae•inwrt from higher to lower zround tr. search of food

rate of killsiase," Grauvogel said. "In some area.* the sn five feet deep and up the moose's belly or she der. Where the snow is eight feet deep, it is up tr noses." he said.Moose that wander onto the railroad trac which are kept relatively clear by the daily pass; of freight trains between Anchorage. Healy ; Fairbanks, tend to stay on the tracks for the ear traveling."The moose probably do not really see the tra as trains,” Grauvogel said. "To them, this i? large predator roaring down the tracks at th* shaking the ground and whistling as it comes."He said 2 million years of moose evolution hi taught the animals to run to avoid predators."In the summer, the moose will more often t) not, get off the tracks and run into the wood Grauvogel said. "But tn the winter, pajracula after they have ]ust walked through snow up their bellies, they will prefer to run down tne tra. rather than get back into the deep snow where hsvior and experience have taught them they i have less chance of surviving."The problem is that moose run 12 to 15 mph. t trains at half-speed move at about 25 mph.“So no matter how far the mooee runs, the tr evenutally catches up to It and hits It," Grauvc said.He said there are several thousand moose in Parks Highway corridor that Includes the rail b according to the latest DF&G counts."Not all of these mooae will use the Susi River basin or wander onto the railroad tracks, some of them will and that is when the orttalt begm," Grauvogei said.Hamilton said railroad engineers try tc s down when they aee a mooae in tbe hope the mo will get off the track before the train reaches But the plan does not always work.
"  F I  v a ta e o t  ac t i v e . ,  m M m  4f t  r a l l e a n  ta k e  t b  to i,l Ia train wiUjJpms arouraf d~bsad a * f  sod5>s thaee'to the mooae with do t e n  to e *down, ateMstt** "*•Hamilton said one railroad employee in a hi- car — a pick-up truck fined to run on ruin tracks — once followed a mooae for 40 miles befm r n w  fln s llv  u p  I n  minrl tr  n t l
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1990 LEGISLATIVE SESSION
FISCAL NOTEREQUEST: ______________________________ _______Revision Dale: ___

Title: A n  Ace relating co

. re-employment rights for members* 
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OPERATING FY91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
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EQUIPMENT
LAND & STRUCTURES
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MISCELLANEOUS

0 0 0 0 0 00 0 0 0 0 ... 0
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0 0 0 0 . 0.. . 0 _
0 0 0 0 0 0 ......0 . 0 Q 0 . n 00 0 Q 0 .. 0 . ____ 0 .
0 0 0 0 _____ 0. . p
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0 r  o 0 0 _____2_____ J2_____
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Referred: Finance

S P 1; 'mb’ I
( Original sponsor(s): REP, KUBINA, Larson, Finkelstein, Gruenberg

IN THE HOUSE

C

L

BY THE LABOR & COMMERCE COMMITTEE

2 CS FOR HOUSE BIL L  NO. 493 (L&C)

3 IN THE LEGISLATURE OF THE STATE OF A LASKA

4 SIXTEENTH LEGISLATURE - SECOND SESSION

5 A  BILL

6 Fo r  an Act entitled: "An Act relating to reemployment rights for members

7 of the state's organized militia."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 26.05 is amended by adding a new section to read:

10 Sec. 26.05.075. REEMPLOYMENT RIGHTS OF THE ORGANIZED MILITIA.

11 (a) A n  employer shall grant to an employee who is a member of the

12 organized militia a leave of absence to perform active state service

13 under AS 26.05.070.

14 (b) W hen an employee is released from a period of active state

15 service under AS 26.05.070 or discharged from hospitalization that

16 arose from active state service, the employee is entitled to return to

17 the employee's former position, or a comparable position, at the pay,

18 seniority, and benefit level the employee would have had if the em-
. i

19 ployee had not been absent as a result of active state service. An

20 employee, other than an employee who has been hospitalized, shall

21 report for w o r k  at the beginning of the workday following the last

22 calendar day necessary to travel from the site of active state servicet

23 to the employee's work site. A n  employee who has been hospitalized

24 shall report for work at the beginning of the workday following the

25 last calendar day necessary to travel from the hospital or place of

26 recuperation to the employee's work site. If the employee fails to

27 return to w o r k  at that time, the employer may impose whatever disci-

28 pline is provided by the employer's rules of conduct for unexcused

29 absence from work.

HB0493B CSHB 4 9 3 (L&C)
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1 (c) If an employee is not qualified to perform the duties of the

2 employee's position as a result of permanent disability sustained

3 because of the employee's active state service but is qualified to

4 perform the duties of another posit i o n  wit h  the employer, the employer

5 shall offer an employee who requests reemployment the available,

6 vacant position that most closely approximates the pay and benefits of

7 the employee's previous position and that the employee is qualified

8 for and capable of performing. A n  employee loses the right to reem-

9 ployment under this subsection unless the employee requests reemploy-

10 ment within 30 days after receiving a statement from the employee's

11 treating physician indicating both that the employee has reached

12 maximum recovery and that the employee is released to return to full-

13 time work.

14 (d) For employees other than state employees, the Department of

15 Labor shall enforce this section by appropriate regulations. For

16 state employees, the divis i o n of personnel in the Department of Admin-

17 istration shall enforce this section. Regulations adopted under this

IS section may provide for orders of reinstatement and back pay if appro-

19 priate. For employees other than state employees, contested cases

20 arising under this section are to be handled under AS 44.62.330 -

21 44.62.630. Appeals involving state employees must be made to the

22 personnel board under the procedure set out in the state's personnel

23 rules for grievances.

24 (e) Notwithstanding (f) of this section, a person aggrieved

25 under this section may bring an action in superior court no sooner

26 than 30 days after giving notice to the Department of Labor, or, in

27 the case of a state employee, to the director of the division of

28 personnel. The action must be brought wit h i n  two years after the

29 claim arose.

CSHb 493(L&C; -2- HB0493B



1 (f) A  collective bargaining agreement entered into in the state

2 after the effective date of this Act may not contain provisions con-

3 trary to this subsection.

4 (g) This section does not affect AS 39.20.340 or 39.20.350

5 governing paid leave and reinstatement of state and local employees

6 for certain military activities.

7 * Sec. 2. AS 23.40.075 is amended to read:

8 Sec. 23.40.075. ITEMS NOT SUBJECT TO BARGAINING. The parties

9 may not negotiate terms contrary to

10 (1) the reemployment rights for injured state employees

11 under AS 3 9 . 2 5 . 15 8 ; or

12 (2) the reemployment rights of the organized militia under

13 AS 2 6 . 0 5 . 0 7 5 .

14 * Sec. 3. AS 44.62.330(a) is amended by adding a new paragraph to read:

15 (55) Department of L abor as to functions related to employ-

16 ment rights of the organized militia under AS 26.05.075.

HB0493B -3- CSHB 4 93(L&C)



DEPARTMENT OF MHITARY AND VETERANS AFFAIRSPOSITION PAPER HB 493
Summary o f B i l l ; Hie proposed le g is la tio n  would allow reemployment rights to members o f the organized m ilit ia  who are ca lled  to  State Active Duty by the Governor. The organized m ilit ia  consists o f the Alaska National Guard, the Alaska Naval M il it ia , and the Alaska State M ilit ia  (also known as the Alaska State Defense Force). State Active Duty is  used by the Governor to  activate the m ilit ia  for State purposes such as state-declared disasters ( i . e . , not declared by the President) or c i v i l  disturbances, and is  authorized by A .S . 26.05.070. Reemployment righ ts fo r National Guard and Naval M ilit ia  members who are called  to  federal service or who are training fo r th e ir  m ilitary jobs are protected by federal le g is la tio n . Under provisions of the b i l l ,  the Department o f Labor w ill enforce the reemployment rights by appropriate regulations fo r  a l l  but state  employees. The Department o f Administration w ill  enforce the reemployment rights- fo r state employees.
Impact o f B i l l  on Department o f M ilitary  and Veterans A ffa ir s : There w illbe no administrative impact on EMVA as a re su lt o f passage o f th is  b i l l .  However, we expect th at the members o f the organized m ilit ia  w ill be very appreciative o f the fa c t that th e ir  c iv ilia n  jobs w ill be secure for them in the event th at they are called  to  state  active duty.
Departmental Position on B i l l : The department strongly supports th isb i l l .
Approved MG John W. Schaeffer



STEVECOWPER, GOVERNOR

DEPARTMENT OF MILITARY 
AND VETERANS AFFAIRS

- = O N T I E R  B U I L D I N G  
S u i T E  6 2 0  
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a w 0 N E  19021 2 4 J  06 5 6  
I ' j T O V O N  6 2 6 - 1 4 4 4OFFICE OF THE ADJUTANT G E N E R A L Administrative & SupportServices Division P.O. Box L Juneau, AK 99811March 9, 1990Ihe Honorable Gene Kubina Alaska State Representative P.O. Box V Juneau, AK 99811Dear Representative Kubina,In the discussions concerning HB493, concerning reemployment rights for members of the sta te  m il it ia , several questions have care up which you have requested me to address. rTh is  le tte r  w ill attempt to  answer those questions fo r you.1. Should there be a time lim it applied to  the time that a person is  on state  active duty before they lose the reemployment righ ts addressed in HB493?Ihe department believes that the existence o f a time lim it would not serve a useful purpose. M ilit ia  members who are called  to  state  active duty, and whose return to  employment would be protected by th is  b i l l ,  are rotated in and out o f th e ir  state  active duty when possible to  prevent th e ir  being gone from th e ir  routine employment any longer than necessary. In a few instances, the s k i l ls  o f certain individuals or groups of individuals (e.g. helicopter pilots) are such th at such rotation is  not possible or may be severly restricted . However, in  a l l  instances, the c a l l  o f members to sta te  active duty is  needed to respond to  an emergency situ ation  (e .g . the Exxon Valdez), and members are only ca lled  up fo r as long as the emergency situ ation  e x is ts . In  the unforseen occurrance o f a situ ation  requiring extensive periods o f state active duty, we do not believe i t  would be in the best in terest o f the state and the communities th at are benefitting from the m ilit ia  call-u p  to  have the members concerned about whether or not they had a job when the emergency was over. There is  no lim it on the ca ll-u p  time for the federal reemployment rights when members o f the National Guard are called  up for federal emergency duty, and we believe th at the state  should follow su it  when protecting i t s  m ilit ia  members when called  up fo r sta te  emergency duty.2. What happens i f  a member is  called  up to  sta te  active duty from a seasonal job (e.g.  construction). and the seasonal job is  not there when h is emergency service is  over?An employer would not be required to  create a job th at did not e x is t because o f the seasonal nature of the employment. However, the member would be e lig ib le  to  return to h is job a t  the sta rt o f the next season as i f  he had not been absent for the sta te  active duty, and would not su ffer any loss o f seniority  for his time away fron the job . This s p e cific  case would probably be addressed in  the regulations to  be adopted by the Department o f Labor as authorized on page 2, lin e s 14-15 o f HB 493.



* 3.—What are th e , lfk elv_p en altfes that would be levied_aqajnst employers who v io la te ,th e  reemployment rights to  be enacted bv HB493?On page 2 o f HB493, lin e s 17-19, the b i l l  avrthorizes the Department o f Labor to  order reinstatement and payment o f back pay i f  apropriate. This would not be the f i r s t  action taken in  the event a member was denied reemployment, and would only be used as a la s t  reso rt. The f i r s t  steps in regaining employment fo r a m ilit ia  member who was denied a return to  h is  former place o f  work wculd be: 1 ) the member's caunanding o ffic e r  and other m ilitary  o ffic e r s  in  the member's chain o f ccranand would c a l l  on the employer and attempt to  convince the employer to  reinstate the m ilit ia  member; 2) a representative frcxn the Employer's Support o f the Guard and Reserve (ESGR) would ta lk  to  the employer; 3) a representative from the Department o f labor, Division o f Labor Standards and Safety would ta lk  to the employer. Only when a l l  attempts to  convince the employer to  comply with the law have proved fr u it le s s  would the Department o f Labor issue an order o f reinstatement and back pay. I f  an employer contested the order, he would be able to  appeal the action under the Administrative Adjudication section o f  the Administrative Procedure Act (A.S. 44.62.330-630). I f  an appeal were not f i le d  in a tim ely manner, the Department o f Labor has the authority under A .S . 44.62.590 to f i l e  in superior court, where an employer could be found in contempt o f court for fa ilu r e  to  comply with the order issued by the Department o f Labor. The Department o f M ilitary and Veterans A ffa irs  certa in ly  hopes th at these events never cane to pass, but the law does have teeth to  ensure the reemployment righ ts i f  needed.I  hope th is  information has been helpful in  addressing some o f the concerns raised about th is  b i l l .  I  w ill  be present during the hearing in  House Finance Committee on March 14 to  attempt to  answer any other questions that may be raised.
Sincerely,

ison , Director
cc: COL Joseph Beans, Deputy Commissioner, EMVATon Stu art, Director, Labor Standards and Safety , Department o f Labor Eileen P la te , L egislative  Liaison, Department o f  Labor Bob Evans, Deputy Chief o f  S t a f f ,  O ffice  o f the Governor Kathleen Strasbaugh, Assistant Attorney General, Department of Law David Otto, Director of Personnel, Department o f  Administration Sioux Plummer, Legislative  Liaison, Department o f Administration
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The Honorable Gene Kubina Alaska State Representative P.O. Box V Juneau, AK 99811Dear Representative KubinaIn the discussions concerning HB493, concerning reemployment rights for members o f the sta te  m ilit ia , several questions have cane up which you have requested me to  address. This le tte r  w ill attempt to  answer those questions for you.1. Should there be a time lim it applied to  the time th at a person is  on sta te  active duty before they lose the reemployment righ ts addressed in HB493?The department believes that the existence o f a time lim it  would not serve a useful purpose. M ilit ia  members who are called  to  sta te  active duty, and whose return to  employment would be protected by th is  b i l l ,  are rotated in and out of th e ir  state active duty when possible to  prevent th e ir  being gone from th e ir  routine employment any longer than necessary. In a few instances, the s k i l ls  o f certain individuals or groups o f individuals (e .g . helicopter p ilots) are such that such rotation is  not possible or may be severly restricted . However, in  a l l  instances, the c a l l  of members to state active  duty is  needed to  respond to  an emergency situ ation  (e .g . the Exxon Valdez), and members are only called  up for as long as the emergency situ ation  e x is ts . In the unforseen occurrence o f a situ ation  requiring extensive periods of state active duty, we do not believe i t  would be in the best in terest of the state and the communities that are bene f it t in gfrom the m ilit ia  call-u p  to have the members concerned about whether or notthey had a job when the emergency was over. There is  no lim it dh the call-u p  time for the federal reemployment righ ts when members o f the National Guard are called  up for federal emergency duty, and we believe that the sta te  should follow su it  when protecting i t s  m ilit ia  members when called  up fo r  state  emergency duty.2. What happens i f  a member is  called  u p  to  sta te  active duty from a seasonaljob (e .g . construction}. and the seasonal job is  not there when h is  emergencyservice i s  over?An employer would not be required to  create a job that did not e x is t because o f the seasonal nature o f the employment. However, the member would be e lig ib le  to  return to  h is  job a t  the sta rt o f the next season as i f  he had not been absent for the sta te  active  duty, and would not su ffe r  any loss o f  seniority for h is  time away from the job . This sp e cific  case would probably be addressed in the regulations to  be adopted by the Department o f labor as authorized on page 2, lin e s 14-15 o f HB 493.



3. What, are the lik e ly  penalties th at would be levied against employers who v io late  the_ reemployment rights to be enacted bv HB493?On page 2 o f HB493, lin e s 17-19, the b i l l  authorizes the Department of Labor to  order reinstatement and payment o f back pay i f  apropriate. This wculd not be the f i r s t  action taken in  the event a member was denied reemployment, and would only be used as a la s t  resort. The f ir s t  steps in regaining employment fo r a m ilit ia  member who was denied a return to  h is former place o f work would be: 1 ) the member's carmanding o ffic e r  and other m ilitary  o ffic e r s  in  the member's chain o f canmand would c a ll  on the employer and attempt to  convince the employer to  reinstate the m ilit ia  member; 2) a representative from the Employer's support o f the Guard and Reserve (ESGR) would ta lk  to  the employer; 3) a representative from the Department o f Labor, Division o f Labor Standards and Safety would ta lk  to  the employer. Only when a l l  attempts to  convince the employer to  comply with the law have proved fr u it le s s  would the Department, of Labor issue an c ’ sr o f reinstatement and back pay. I f  an employer contested the order, he would be able to  appeal the action under the Administrative Adjudication section o f the Administrative Procedure Act (A.S. 44.62.330-530). I f  an appeal were not f i le d  in  a timely manner, the Department of Labor has the authority under A .S . 44.62.590 to  f i l e  in superior court-., where an employer could be found in  contempt o f court fo r fa ilu re  to  comply with the order issued by the Department o f Labor. The Department o f M ilitary and Veterans A ffa irs  certa in ly  hopes th at these events never ccme to  pass, but the law does have teeth to  ensure the reemployment righ ts i f  needed.I  hope th is  information has been helpful in  addressing some o f the; concerns raised about th is  b i l l .  I  w ill  be present during the hearing in  House Finance Committee on March 14 to  attempt to answer any other questions that may bs raised.
Je
cc: COL Joseph Beans, Deputy Commissioner, EMVATern Stuart, Director, Labor Standards and Safety , Department of labor Eileen P late , le g is la tiv e  Liaison, Department o f Labor Bob Evans, Deputy Chief o f S t a f f , O ffice  o f the Governor Kathleen Strasbaugh, Assistant Attorney General, Department of law David Otto, Director o f Personnel, Department o f Administration Sioux Plummer, Legislative  Liaison, Department o f Administration

Sincerely,
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HOUSE B l LL 491 
SENTENCING COMMISSION

ANALYSIS 

PERSONAL SERVICES: 117. 5

F i s c a l  no t e assumes an Ancho r age l o c a t i o n  of commi ss i on s t a f f .  
"Reques t f o r  New P o s i t i o n "  f orms a r e a t t a c h e d .  S a l a r i e s  shown are 
at STEP A f o r  F i s c a l  Year 1991. Per sona l Se r v i c e s f o r  subseauen t 
y ea r s i n c l u d e  a o n e - s t e p m e r i t  i n c r e as e f o r a l l  p o s i t i o n s .

TRAVEL: 18.5

T r a v e l  assumes s i x  ( 6 ) annua l commi ss i on meet

A n c h o r a g e : 4 Mee t i n g s

T r a v e l  @ 5366 / p e r s o n x 3 peop l e
Per Diem @ 580 / da y x 2 days x 3 peop l e

Sub t o t a l
4 meet i ngs ( x 4)

i nos .

J u n e a u : 1 Meet i ng

T r a v e l  @ S3SQ/per son x 3 peop l e
Per Diem @ S8G/day x 2 days x 3 peop l e

A d m i n i s t r a t i v e  S t a f f  T r a v e l
T r a v e l  @ 53 6 5 / p e r s o n x 3 peop l e
Per Diem @ 58Q/day x 2 days x 3 peop l e

Sub t o t a l
1 Meet i ng (x 1)

Fa i r banks : 1 Meet i ng

T r a v e l  @ 53 90 / p e r s o n x 3 peop l e
Per Diem @ 590 / da y x 2 days x 3 peop l e

A d m i n i s t r a t i v e  S t a f f  T r a v e l
T r a v e l  @ 52 32 / p e r s o n x 3 peop l e
Per Diem @ 590 / day x 2 days x 3 peop l e

Su b t o t a l
1 Meet i hg ( x 1)

A d d i t i o n a l  A d m i n i s t r a t i v e  T r a v e l
I n c l u d e s l e g i s l a t i v e  h e a r i n g s  
and o u t - o f - s t a t e  t r a v e l  to 
meet w i t h  s e n t e n c i n g  e x p e r t s .

1098
430
1578

1170 
430

= 1093
= 480
= 3228

1170
540

696
540
2946

631

3228

2946

6000

T r a v e l  To t a l 1 8 , 436



Page two 
S e n t e n c i n g Commi ss i on A n a l y s i s

CONTRACTUAL 73 . 9

P r o f e s s i o n a l  S e r v i c e s :

S e r v i c e s  f o r programmer , s e n t e n c i n g  a n a l y s t s ,  
s t a t i s t i c i a n s ,  c o r r e c t i o n s  s p e c i a l i s t s ,  and 
o t h e r  r e l a t e d  p r o f e s s i o n a l s

Commun i ca t i o n s :

0  • §§ .

Te l e p hone ( t o l l  c o s t s ,  b a s e / l o c a l  
f i x e d  c o s t s ,  c e n t r e x ne t w o r k  c o s t s )  
$7QQ/mo x 12 months
T e l e c o p i e r  cha r ges $2Q/mo x 12 mos. 
T e l e c o n f e r e n c e  cha r ges 6 € S45Q 
Pos t age S203/mo x 12 mont hs

T r a n s p o r t a t i o n :

F r e i g h t  and exp r e s s cha r g e s S75/mo x 12

A d v e r t i s i n g ,  P r i n t i n g  and B i n d i n g :

A d v e r t i s i n g  $500 x 6 me e t i n g s 
P r i n t i n g  S800 x 4 n e w s l e t t e r s  
Annua l Repor t 
Fo rms , m i s c .

M i n o r  R e p a i r s ,  Ma i n t enance

Ren t a I f o r  Space

Space r e q u i r emen t  per Dep t ,  o f 
A d m i n i s t r a t i o n  s t a n d a r d s .
693 . 5 s q ’ x $1.75 x 12 mont hs

£400
240
2700
2400

3000
3200
7000
750

C o n t r a c t u a l  To t a l

SUPPLIES AND MATERIALS 5.0

O f f i c e  and L i b r a r y  s u p p l .  5250 /mo x 12 = 3000
Dat a P r o c e s s i n g Sup p l i e s 2GGQ

T o t a l  Sup p l i e s

30,000

13,740

600

13,950

1 00 0

14,564

5000

Page 3 of 7



Page t h r e e
Se n t e n c i n g Commiss i on A n a l y s i s  

EQUIPMENT 16.0

Commun i ca t i o n Equ i pment ;

Phones

Data P r o c e s s i n g Equ i pmen t :

2 PC’ s and 1 l a z e r  p r i n t e r

P u r n i t u r e / O f f i c e  Equ i pmen t :

F u r n i t u r e / w o r k  s t a t i o n s  equ i pmen t 
(1 ) 5-Drawer l a t e r a l  f i l e  c a b i n e t  
Pho t o cop i  er

5 0 0 0 
450 

2000

1 8 0 0

5 7 00

To t a I Equ i pmen t

7450

15,950
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POSITION TITLE

S taff A t t o r n e y

RANCE/STEP

22/A
BARG. UNIT PACE/LINE

COV.
APPROV. DISAPP

2.
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PP T  1/2 time
STAFF MONTHS RP NUHBER PCN NUHBER BRU PRIORITY LOCATION ELECTION DISTRICT
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TYPE OF EXPENDITURE

PERSONAL SERVICES

Salary

Benefits

Fixed Benefits

24,444

7.734

TOTAL PERSONAL SERVICES

Travel

Contractual

Coaaodities

Equ I patent

H .  O th e r________
IS. I TOTAL COST

AMOUNT
One h alf time a t t o r n e y  w i t h  a p p r o x i m a t e l y  three y ears 
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I-A Receipts
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I-A Receipts 1005

Program Receipts 1028

Other

BAH USE ONLY 
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PFT

STAFF HONTHS

12

RP NUMBER PCN NUMBER BRU PRIORITY LOCATION ELECTION DISTRICT
LEG.

3. CONTINUATION LEVEL | ADDITION | JUSTIFICATION:

TYPE OF EXPENDITURE

PERSONAL SERVICES

Salary

Benefits

Supploaental Benefits

Fixed Benefits

24.864
10.147

TOTAL PERSONAL SERVICES

Travel

Contractual

Other

COST

AMOUNT
S e c r e t a r i a l  s u p p o r t  to Se n t e n c i n g  Commission. A s s i s t  

w i t h  c o o r d i n a t i o n  of C o m m i s s i o n  meetings, public 
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C Original sponsor(s)i Rules/Governor

c

1 IN THE HOUSE2
34
5

BY THE JUDICIARY COMMITTEE 

CS FOR HOUSE BILL NO. 491 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF AL A S K A  

SIXTEENTH LEGISLATURE - SECOND SESSION 

A  BILL

10
11
12
13

14

15

16

17

18

1920 21 22
23

24

25

26

27

28 

29

6 For an Act entitled: "An Act creating a sentencing commission; and provid-

7 ing for an effective date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 44.19 is amended by adding new sections to read:

ARTICLE 16. SENTENCING COMMISSION.

Sec. 44.19.561. CREATION OF COMMISSION. The Alaska Sentencing 

Commission is established in the Office of the Governor.

Sec. 44.19.563. COMPOSITION. (a) The commission consists of 13 

members as follows:

(1) three persons appointed by the governor, wit h  due

consideration to geographic representation and the interests of v i c­

tims, local law enforcement officers, rehabilitation specialists, and 

other groups closely concerned with sentencing policies;

(2) the commissioner of corrections or a deputy commission­

er of corrections designated by the commissioner;

(3) the commissioner of public safety or a deputy commis­

sioner of public safety designated by the commissioner;

(4) the attorney general or the designee of the attorney

g e n e r a l ;

defender;

(5) the public defender or the designee of the public

(6) the presiding officer of the Board of Parole or a 

member of the Board of Parole designated by the presiding officer;

(7) the chief justice of the supreme court or another

HB0491B - 1 - CSHB 491(Jud).



justice of the supreme court or a judge of the court of appeals d e s i g­

nated by the chief justice;

(8) a superior court judge designated by the chief justice;

(9) a district court judge designated by the chief justice;

(10) the senate president or another senator designated by

the senate president; and

(11) the speaker of the house of representatives or another

member of the house designated by the speaker of the house of r epre­

sentatives .

(b) The commission, by majority vote of the membership, shall 

elect a chair and other officers it considers necessary from among its 

membership to serve on a yearly basis.

(c) The term of office of a member appointed under (a)(1) of 

this section is three years. Terms shall be staggered, and a member 

may not serve more than two consecutive terms. A vacancy shall be 

filled for the balance of the unexpired term in the same manner as 

original appointments.

Sec. 44.19.565. COMPENSATION. Members of the commission serve 

without compensation, but are entitled to per diem and travel expenses 

authorized for boards and commissions under AS 39.20.180.

Sec. 44.19.567. MEETINGS. A  majority of the members constitutes 

a quorum for conducting business and exercising the powers of the 

commission. The commission shall meet at the call of the chair, at 

the request of the majority of the members, or at a regularly s c h e d­

uled time as determined by a majority of the members.

Sec. 44.19.569. PURPOSE. The purpose of the commission is to 

evaluate the effect of crime rates and sentencing laws on the criminal 

justice system, and to make recommendations for improving criminal 

sentencing practices.

CSHB 491 (Jud) -2- HB0491B



Sec. 44.19.571. METHODOLOGY. In making recommendations, the 

commission shall

(1) solicit and consider information and views from a 

variety of constituencies in order to represent the broad spectrum of 

diversity that exists with respect to possible approaches for sent e nc­

ing criminals in the state; and

(2) base recommendations on the following factors:

(A) the seriousness of each offense in relation to

other offenses;

(B) the effect of an offender's prior criminal history 

on sentencing;

(C) the need to rehabilitate criminal offenders;

(D) the need to confine offenders to prevent harm to

the public;

(E) the extent to w hich criminal offenses harm victims 

and endanger the public safety and order;

(F) the effect of sentencing in deterring an offender 

or other members of society from future criminal conduct;

(G) the effect of sentencing as a community condem­

nation of criminal acts and as a reaffirmation of societal norms;

(H) the elimination of unjustified disparity in s e n­

tences; and

(I) the resources available to criminal justice system

a g e n ci e s .

Sec. 44.19.573. POWERS AND DUTIES. To accomplish its purpose, 

the commission may

(1) hire an executive director and additional a d m i n i st r a­

tive staff as may be necessary to the commission's function, or place 

the commission staff under the executive director of the Alaska

HB0491B -3- CSHB 491(Jud)



Judicial Council;

(2) select and retain the services of consultants whose

advice is considered necessary to assist the commission in obtaining 

information;

(3) accumulate and compile information concerning sentenc­

ing practices; and

(4) recommend legislative and administrative action on

sentencing practices.

Sec. 44.19.375. ANNUAL REPORT AND RECOMMENDATIONS. The commis­

sion shall submit to the governor and the legislature an annual report 

of its proceedings for the previous calendar year and shall submit 

recommendations for legislative and administrative action. Reports 

and recommendations required under this section shall be submitted no 

later than January 1 of each year.

Sec. 44.19.577. DEFINITION. In AS 44.19.561 - 44.19.577, "com­

mission" means the Alaska Sentencing Commission established in AS 44.- 

19.561.

* Sec. 2. AS 44.66.010(a) is amended by adding a new paragraph to read:

(17) Alaska Sentencing Commission (AS 44.19.561) -- June 30,

1993.

* Sec. 3. TRANSITIONAL PROVISIONS. The initial appointments to the 

Alaska Sentencing Commission under AS 44.19.563, as added by sec. 1 of this 

Act, shall be made and the first meeting of the commission shall be con­

vened by July 1, 1990. The first report required under AS 44.19.575, as 

added by sec. 1 cf this Act, shall be submitted no later than January I, 

1991.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

CSHB 491(Jud) -4- HB0491B



P. O . Box V

(907) 465-4990 
(907) 465-4712MEMORANDUM

House Judiciary Committee

TO: R e p r e s e n ta tiv e  Lyman H offm an, C o -C h a irR e p r e s e n ta tiv e  Ron L a rs o n , C o -C h a ir  House F in a n ce  CommitteeFROM: House J u d ic ia r y  CommitteeRE: HB 491, An A ct c r e a t in g  a se n te n c in g  com m ission.DATE: March 2 , 1990
The House J u d ic ia r y  Committee has heard and passed from com m ittee HB 491, An A ct c r e a t in g  a s e n te n c in g  com m ission.We would u rge you to  s c r u t in iz e  th e  s t a f f i n g  p a tte r n  s e t  out in  th e  b i l l  and th e  a tta c h e d  f i s c a l  n o te .

G o ll



S t a t e  o f  A l a s k a

D FFICC  OF  TH E  DOVER NOR 
J  C  X  £  A  CFebruary 7 , 1990

The H onorable Sam C otten  Sp eaker o f  th e  House A la s k a  S t a t e  L e g is la t u r e  P .O . Box V Ju n e a u , AK 99811Dear Mr. S p e a k e r:Under th e  a u t h o r it y  o f  a r t .  I l l ,  s e c . 18 , o f  th e  A la sk a  C o n s t i t u t io n , I  am t r a n s m itt in g  a b i l l  c r e a t in g  a se n te n cin g  com m ission.O ver th e  p a s t  d e ca d e , th e  p r is o n  p o p u la tio n  in  A la s k a  has in c r e a s e d  e v e ry  y e a r . In  th e  p e rio d  from 198 0 to  1988, A la s k a  had th e  la r g e s t  p e rce n ta g e  in c r e a s e  in  p r is o n  p o p u la t io n , and th e  fo u rth  h ig h e s t  r a te  o f  in c a r c e r a t io n , o f  a l l  50 s t a t e s .  D isagreem ent e x i s t s  over b o th  th e  cau se o f  th e  in c r e a s e  and the manner in  which s t a t e  governm ent should respond to  th e  expanding p r is o n  p o p u la tio n .Based on r e s e a r c h  and d a ta  c o l l e c t e d  in  o th e r  s t a t e s ,  i t  i s  o b v io u s t h a t  th e  in cr e a se d  r a t e  o f  in c a r c e r a t io n  has n o t , and w i l l  n o t , s o lv e  th e crim e problem in  A la s k a . N e ith e r  w i l l  th e developm ent o f  in te rm e d ia te  and a l t e r n a t iv e  s a n c t io n s , by i t s e l f ,  e lim in a t e  p r is o n  overcro w d in g . B u ild in g  more p r is o n s  i s  one way to  d e a l w ith  expanding p r is o n  p o p u la t io n s . However, w ith  p r is o n  c o n s tr u c t io n  c o s ts  ra n g in g  from $50,000 to  $ 1 0 0 , 0 0 0  p e r b ed , th e  u lt im a te  p r ic e  o f  b u ild in g  more j a i l s  (which in c lu d e s  b oth  r e a l  c o s t s  and th e  e f f e c t  on our a b i l i t y  to  pay fo r  o th e r  im p o rtan t p u b lic  needs) i s  fo r m id a b le . A chan ge in  our s a n c t io n in g  p o l ic y  i s  th e  o n ly  r e a l  means o f  c o n t r o l l in g  e v e r-e x p a n d in g  p r is o n  p o p u la t io n s .T h is  b i l l  c r e a t e s  a com m ission composed o f  e x e c u t iv e - , l e g i s l a t i v e - ,  and ju d ic ia l- b r a n c h  em p lo yees, as w e ll  as members o f  th e  p u b l ic . The co m m ission 's jo b  would be to  rev iew  s e n te n c in g  p a tte r n s  and p r a c t i c e s ,  as  w e ll  as  crim e r a t e s ,  and t o  make recom m endations fo r  lo n g -te rm  management
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* Unable to close any beds
Rev. 11/14/89 due to increasing prison
Corrected Copy population

Total Population: 2606 2844 2922

Less FBP: 95 75 75

Less CRC: 200 200 200

Less MN: 5 5 5

In-State Population: 2306 2564 2642

Available Beds In-State: 2516 2516 2516

* Un-triple Bunk 
YKCC:

* Close Small FCC
Dorms:

* Close I.CCC norm:

* lln-double Bunk
Cells of PCC:

N p w  Palmer 
Minimum:

New Unit for 
Long-Term Women:

2nd Half of SCCC:

Available Beds Less
In-State Population: +210 - 48 -126

«

75 75 75 75 75 75 75

200 250 250 250 25P 250 250

5 5 5 5 KC 5 5

2720 2748 2826 2904 2982 3060 3138

2516 2516 2516 2516 2676 2996 2996
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R a n k i n g  the Nation's 
Most  Punit ive and  
C os t l y  States By James Austin. Ph D and Marci crcv

HIGHLIGHTS
This issue o f NCCD FOCUS represents 
th e  second a n n u a l "R ank ing  the 
Nation's Most Punitive States 'l The 
United States , now with more than
625 .000  inmates in prison, has long 
been recognized as a country that im ­
prisons a large portion of its population 
Since 19S0. the nation’s imprisonment 
ra te  has nearly  doubled.2 Presentiv. 
over 40 states are under some form of 
litigation related to crowding or uncon­
stitu tiona l conditions o f confinement
Th is surge in the number o f inmates has 
been interpreted by some as an indica­
tion o f a more punitive attitude toward 
the cnme problem that characterizes 
the politics o f contemporary criminal 
ju stice  Punitive attitudes have tradi­
tiona lly  been cited as the reason certain 
s ta tes and regions have higher im ­
prisonment rates than the nation as a 
whole.
As states respond to the pressure o f 
overcrowding, more attention is being 
paid to comparing states in terms o f 
the ir use o f other forms o f control in 
addition to prisons. And, states are also 
concerned with the high co6ts o f these 
sy s tem s S ta te  and federa l prison 
p op u la tion  data , the most obvious 
means o f calculating comparative im ­
prisonment rates, reflect only a single 
com ponent o f a jurisdiction's correction- 
a l system  and exclude o th e r f a r -  
reaching forms o f incarceration and con­
tro l, including ja ils , juvenile faciiiues. 
and parole and probation.
F o r these reasons, the domain o f prison 
control must be evaluated in relation to, 
and in many cases aa overlapping with,

the control exerased by other correc­
tional control systems This has become 
a ll the more obvious in recent years, as 
many states, faang crisis situations in 
the ir prisons, have placed many of­
fenders in a wide variety of non-prison 
correctional settings.
The major findings of this report are:
• The nation's use of pnsons.jaiis. proba­

tion and parole continues to grow- at 
record levels More than one out o f every* 
100 persons are under the control of the 
criminal justice system.3

• Washington. D C., ranks number one 
in a ll fo rm s o f pun ishm ent and

; c r im in a l ju s t ic e  expend itu res  
Despite an enormous investment in 
c rim in a l ju s tic e  agencies, po licy 
m akers have recently chosen the 
nation's capitol as the site for further 
investment in more incarcerative 
poliaes.

• The South continues to have the 
highest regional imprisonment rate 
and the highest total control rate. 
H ow ever, the W est, fue led  by 
dramatic increases in California, has 
the highest regional total incarcera­
tion rate (including ja ils  and juvenile 
facilities, as well as prisons).

• In 1987, it cost each man. woman, ar.d 
child $211 per year to fund state and 
local crim inal justice systems. This 
figure compares with $95 in 1979.

• There is a strong correlation between 
rates o f criminal justice expenditures 
and cnme rates. States thacspend the 
most on crim inal justice have the 
highest cnme rates. Despite a con­
tinuing increase in expenditures for 
criminal justice agendes and in the

use o f formal punishment, cnme rate ; 
continue to escalate.

IMPRISONMENT VS. 
TOTAL INCARCERATION RATES
The most commonly used gauge of-the 
punitive nature o f a state or geographic 
region is the impnsonment rate. This 
rate typically refers to the number c: 
persons in pnson on a given day. per
100 .000  state population. Southern 
states have historically had the highest 
levels o f imprisonment in the country 
which has been interpreted by some ex­
perts as reflecting the conservative 
political and social values o f that region
Table 1 shows the rates o f lmpnscr.- 
ment for the 50 states and Washington 
D .C . Among the 15 states with* tr.e 
highest rates o f imprisonment. 11 w*-? 
Southern states (including Washing:
D C.). The table also shows that the 
Southern region had the highest im ­
pnsonment rate followed by the We;- 
Midwest and Northeast. Among the 15 
states with the lowest rates o f impr.son- 
ment, seven states were in the North­
east and six were in the Midwest
Overa ll, state rankings for impnson­
ment varied li t t le  from  last year's 
report, which used 1986 data. However, 
a few states showed significant in ­
creases or decreases in their impnsor.- 
ment rate between 1986 and 19S7 I,-.- 
terestingly, Washington, D C . which 
has the highest imprisonment rate in 
the nation, increased its impnsonmer.t 
rate from 1,078.4 in 1986 to 1,197.4 per
100.000 in 1987. Alaska is second w-,-_-. 
a rate o f 481.5 per 100,000 and replaces

IMU M jl K.Nt,
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Table  1 :  Imprisonment vs. Incarceration Rates
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Nevada as the sta te  w ith the highest 
im prisonm ent ra te . However, AJaska's 
high ran k in g  is m is lead ing as its  prison 
figures include persons aw aiting t r ia l o r 
se rv ing  sho rt sentences. In  most o ther 
states these inmates a re counted in ja i l 
popu lations.
To correct fo r th is bias, we created a 
‘ to ta l in ca rce ra tion  r a te ” which in ­
cludes prison and ja i l popu lations and 
ju v en ile s  in custody.4 When the states 
a re  ranked  according to th is criterion , 
th e  W est rep laces the South as the 
nation's leader w ith a ra te  o f 432 .7 per 
100 ,000 . Nevada reassumes its num ber 
one state  rank ing , and D C. continues to

have the highest rate o f  inca rce ra tion  
• fo u r  t im es th e  n a t io n a l a v e ra g e ) . 
C a lifo rn ia ’s d ram atic increase in prison , 
ja i l  and ju v en ile  fac ility  popu la tion s is 
the m ain reason the W est has taken  the 
lead in incarceration. Since the presnous 
NCCD report, C a lifo rn ia  added abou t 
6 ,500 inm ates to  its prison popu la tion , 
m ore than  19,000 inmates to its  ja i l  
popu la tion , and 2 ,100 ch ild ren  to its 
ju v en ile  facilities.
W hen the tota l incarceration m easu re  is 
compared to the im prisonm ent ra te , sig ­
n ificant changes occur among the states 
with respect to the ir na tiona l ran k ing . 
Tennessee, fo r example, moves from  33

to 13 in  to ta l in ca rce ra tion , in p a rt 
because the sta te  houses m any state  
p risoners in local ja i ls  due to a consent 
decree res tric ting  p rison popu lations. 
The same phenomenon a lso  exp la in s 
increases in rankings for o th e r states 
in c lu d in g  N ew  J e rs e y . T e x a s , and  
Lou isiana.
Connecticut, on the o th e r hand , moves 
down to a ra_ik o f 36 fo r  to ta l in ca rce ra ­
t io n  com pared to  a ra n k  o f  15 fo r  
im p ris o n m en t. S im i la r  d e c lin e s  fo r  
o th e r states, such as H aw aii, Rhode 
Is la n d  and Verm ont, s im p ly  re fle c t tha t 
they  a lso  have conso lidated  ja i l  and 
p rison  systems.



but have not addressed other elements o l sen­
tencing decision m aking. Florida's prison sen­
tencing guidelines are underm ined by severely 
overcrowded prisons that have  necessitated 
w holesale early release of large num bers o l 
inmates.

Although no single slate has structured com ­
prehensively ils sentencing policy and correc­
tional resources, the experience of those that 
have tried illustrates the prom ise and  poten­
tial of this p ioneering public  policy effort. This 
paper attempts to (1) review the goals of struc­
turing statewide sentencing policy, (2) describe 
the scope  and age n da  that must be  tackled, 
and (3) discuss practical a nd  political issues 
involved in creating a  com m ission .

T h e  G o a ls  of Structured S e n te n c in g
The  m csi com m on 3nd most important goals 

of siruciureo sentencing are to:
I  Ensure uniformity in sentences and 

eliminate insupportable disparities based 
on 'ace. gender, or sc'C'OP/'onorTiic  
•'actors:

I  Increase the severity of correctional 
sanct.ons in direct proportion to the seri­
ousness of the offense and the criminal 
mstory of the offender:

1  G u ic e  judicial dec ision m aking while 
provicmg adequate opportunities for the 
exercise of discretion when substantial 
and com pelling  circumstances exist:

>  Reassert legislative control over sentenc­
ing policy  m a coordinated a nd  compre­

hensive way, as opposed to a piecemeal 
approach;

■ Coordinate the full range of criminal 
sanctions from fines and  probation 
supervision in the com m unity to total 
confinem ent: and

■ Coordinate sentencing policies with cor­
rectional policies and resources.

In a state where these goals  are broadly 
shared by the various actors a nd  institutions 
involved in sentencing, a com m ission repre­
sents a promising vehicle to achieve structured 
sentencing. What follows is a step-Dy-step 
description des igned  to nelp  legislators in 
drafting legislation to establish a sentencing 
com m ission .

a a

A C O M M IS S IO N  O N  S T R U C T U R ED
A.com m ission to structure sentencing policy 

is created and overseen by the legislature as a 
m eans of develop ing  a comprehensive policy. 
O n c e  a sentencing policy is established, the 
com m ission's role shifts to monitoring ihe  
effect of sentencing policy on  correctional 
facilities and resources and  to advising the 
legislature on changes and  modifications in 
sentencing policy.

The com m ission approach offers Ihe advan­
tage of m anag ing  som e of the rough-and- 
tumble politics and potential dem agoguery sur­
rounding sentencing issues. A  com m ission 
also provides a vehicle through which all the 
necessary parties— legislators, judges, correc­
tions officials— can participate equally and 
cooperatively.

T he  product of the com m ission's delibera­
tions can take different forms, depending  upon 
a state's tradition of separation of powers. In 
W ashington, the sentencing com m ission's 
recommendations were submitted to the legis­
lature a nd  adopted by statute. In Oregon  and 
Louisiana, the sentencing policy will be promul-

S E N T E N C IN G
gated in administrative rules. In Minnesota, tne 
initial guide lines were established by rule, but 
all modifications must be reviewed by the legis­
lature before g o in g  into effect. Most sentenc­
ing experts agree that voluntary judicial 
guidelines are not an effective m eans of 
im plem entation because they are advisory in 
nature and lack Ihe m andating force of legis­
lative policy . [8 , p . 98, and  1 ,  p . 1 7 1 ]

Statutory enactment has Ihe strongest legal 
standing and has Ihe advantage of legislative 
review of both the substantive policy as well 
as the all-important financial implications on 
corrections resources. A lthough the adm inis­
trative rules process m eans a m ore passive 
and limited legislative review, it m ay minim ize 
the danger of p iecem eal am endm ent or limit 
the politics of em otion a im ed  at selected parts 
of the sentencing policy. More important, the 
administrative rules process cannot deal with 
allocation of resources to implement a sentenc­
ing policy .

Legislators interested in establishing a 
com m ission on structured sentencing must not

only draft the legislation setting forth the scope 
of work a i . j  operating details but also foster 
the necessary environment of interbranch 
cooperation.

Creating  the R ight C lim a te
Sentencing policy requires an interbranch 

effort built on  appreciation for the un ique  role 
that each branch plays in sentencing. Constitu­
tionally and  practically speaking, statewide 
sentencing policy can be  established only  by 
the legislature. Clearly, however, judges have 
the most experience and  airecl involvement 
with the day-to-day application of sentencing 
policy to individual cases. Corrections adm inis­
trators. prosecutors and  defense lawyers, 
parole officials, and the public  also have real 
and vital interests in sentencing and, therefore, 
must have a role in the com m ission  process.

A n  interbranch partnership is required for 
several reasons. Judicial guidelines alone lack 
the enforcement needed  to ensure com pliance 
and  cannot address questions of financial and 
space needs resulting Ircm sentencing policy. 
Executive branch innovations at best can only



structure parole decision making or make limit­
e d  changes  within available crim inal justice 
resources. Legislative action can mandate and 
coordinate statewide policy , but legislative 
initiatives pursued without judicial support and  
involvem ent will likely be stillborn in the 
implem entation process.

Sentencing policy and procedure represent 
a u n iqu e  area of substantive law that sharply 
m agnifies the special relationship between the 
legislature and  the judiciary. O regon  Attorney 
Genera l D av id  Frohnmayer, writing in a 19 8 6  
issue of State Governm ent, notes that courts 
are not as well suited as the legislature or the 
executive branch to resolve major issues of 
pub lic  policy, yet the requirements of legal 
interpretation inescapably  lead to creation of 
laws. Moreover, he argues that legislatures 
invite judicial activism by the prodigiousness 
of their law m aking and the tendencies toward 
overly vague language and  broad delegations 
of power. T h e  tension between judicial and  
legislative roles has been  dramatized in m any 
substantive areas of law but is heightened in 
sentencing s ince  it represents a major judicial 
function. T he  challenge for legislators interest­
ed in sentencing reform is to recognize and 
channe l the institutional tensions creatively.

D e f in in g  the S c o p e  of Work
T h e  legislature defines the scope  of study 

and work of a com m ission  and, by so  do ing , 
can enhance or handicap the likelihood of suc­
cess. If the legislature fails to m andate a com - 
crehensive approach, then a com m ission can­
not b e  faulted for recom m ending a p iecem eal 
policy. If the legislature directs the com m ission 
:o  look only at sentencing commitments to 
state prisons a nd  not the full range of correc­
tional sanctions, then the concerns o l local 
governments and the availability of community- 
based sentencing options may not be ade­
quately considered.

T h e  most co m m o n  problem s involving the 
scope of work stem from three primary issues. 
First, sentencing guidelines should consider the 
full range of correctional sanctions from prison 
incarceration to com m unity supervision and 
fines. Most of the early gu ide line  experiments 
focused little attention o n  intermediate and non-

-c n s o n m e n t sanctions, even though three out 
:r  ‘cur offenders are sanctioned in the com - 
-u n it y . More recent com m iss ion  efforts (e .g .. 
r. Louis iana and Oregon) are attempting to 
cu ilo  sentencing scnem es that take into 
account m e  use ana availability o l local jails, 
'esicential treatment orograms. probation, and 
community service. Absent specific guidelines 
structuring the imposition of non-imprisonment 
sentences, tne potential for disoarate a nd  dis- 
prcccnionate sentences is great, and ihe  ability 
to oian for and  d ev e lop  n ee d e d  comm unity 
•esources is limited.

Correctional resources are not uniformly 
avaiiade in each comm unity; som e locales are 
':cn m program options while others are lack- 
•ng. Furthermore, since jails a nd  m any c o m ­
munity-based correctional programs are locally 
‘una ed . a  com prehensive state sentencing 
policy must address state and  local finance 
issues. Failure to address the full range of sen­
tencing sanctions virtually ensures inequities, 
according to Kay K n a p p , director of the Insti­
tute for Rational Public  Policy. Inc.

Second , legislatures should g ive their c o m ­
missions specific directives as to the extent to 
whicn they n ee d  to take into account existing 
constraints bn correctional resources. They  
should also require sentencing com m issions 
to report o n  the short- and long-term fiscal 
impacts of their proposed gu idelines. For 
exam ple, the recently enacted enab ling  legis­
lation creating ihe  Kansas Sentencing Com m is­
sion states. "In deve lop ing  its recom m ended 
sentencing guide lines , the com m ission shall 
take into substantial consideration current sen­
tencing and  release practices a nd  correction­
al resources, inc lud ing but not limited to the 
capacities of local and  state correctional 
‘ acuities."

Where comm issions are not required to con­
sider existing constraints on resources, they 
m ay promulgate guidelines that result in the 
need  for a substantial increase in new prison 
construction. W hile this may be  an acceptable 
outcom e in som e states, m ost are already 
struggling to deal with existing prison crowd­
ing  and cannot afford to enact policies that fur­
ther exacerbate the problem . Pennsylvania is

an exam ple of a state that e n a c t s  guidelines I
that resulted in  the imprisonment of more 1
offenders for longer periods of time. A dopted 3
in 19 8 2 . Pennsylvania's m in im um  sentencing I
guidelines contributed to increases in the per- I
centage of convicted offenders incarcerated I
and average prison sentences. [8 . p . 69 ] ■■

Third, sentencing reform should not be con- I
fused (and therefore not com bined) with crimi- ■
nal c o d e  revision. S o m e  states that have tried ■
to accomplish c o d e  revision within the context B
of a sentencing com m ission have round their I
efforts stalled. Most recodification efforts are I
guided by the M odel Penal C o d e , which reflect- ■
ed  the pniiosoph ies  o l the 1 940s and  1 950s I
■when "indeterminate" sentencing was the I
norm. W hile  the m odel c o d e  establishes a ■
co m m o n  vocabulary and consistent logic I
within criminal statutes, it is wnolly inadequate I
in the process of addressing modern sentenc- I
ng reform. [4. p . 49] IR

O n e  significant stumbling block of the Model ■
Penal C o d e  is its classification system of B
offenses (three felony punishment classes, two I
misdemeanor classes, and one  violation class). ■
States that have developed sentencing guide- B
lines typically end  up with more refined distinc- B
tions of offense seriousness. For exam ple, B
Minnesota's guideline system ranks 10  offense B
severity levels, not inc lud ing  first degree B
murder, which carries a mandatory life sen- B
tence. W ashington established a 1 4-tier rank- B
ing of offense seriousness. T h e  more refined B
rankmgs weight factors such as type and extent B
of harm, culpability, and victim vulnerability. B

B
The second major problem presented by the B

Model Penal C o d e  is its focus on "worst case" B
behavior and assigning an appropriate maxi- B
m um  penalty. Most sentencing guidelines, as B
a practical matter, reflect "usual case" penal- B
ties with adequate provisions (or judges to f l
increase the sanction in light of aggravating cir- B
cum stances. T h e  "usual case" approach also B
allows judges to base sentencing on  the B
offender's actual behavior in  the crime rather B
than the offense for which h e  was convicted. B
(For a detailed discussion of these problem s. B
see Tonry's "Sentencing G u id e lin e s  and the B
Model Penal C o d e "  [9 ].)  B



B  Setting  the A g e n d a  of P o licy  C h o ic e s
■ T h e  enabling legislation should spell out the

major issues to be  aadressed by the com m is­
sion. Key policy issues inc lude: 

f l  Ranking offenses (including attempts, 
solicitations, a nd  conspiracies) by 
degree of seriousness;

B  Determining the role of and measuring 
criminal history as a factor in sentencing; 

H  Defining a dispositional policy that deter­
m ines which offenders are confined in 
state prisons and which are sanctioned 
in other ways ( i.e . custodial dispositions, 
fines, restitution, a nd  probation);

B  Establishing the length of sentences 
(prison and otherwise) and tho extent of 
other stipulated penalties of com m unity 
service or fines:

■ D e v e lo p in g  po licy  and procedures 
governing when a judge m ay depart 
from the guide lines to order a more or 
less severe sentence; and 

B  Structuring policies and procedures (for 
example, plea bargaining agreements or 
parole decisions) to ensure consistency 
in all aspects of sentencing policy.

Within each of these six policy areas, a com ­
m ission will face m any diverse and  com plex 
questions. A  briei discussion of som e of the 
questions a com m ission will confront follows.

Rank ing  the Gravity of Different Offenses. 
A com m ission must develop a consensus hier­
archy of criminal activity. In effect, a com m is­
sion makes a collective judgm ent about what 
crimes are least serious or most serious and  
therefore deserving o l harsher punishment. At 
a broad policy level, the rankings reflect judg ­
ments about harm or potential harm to the vic­
tim or com m unity, the culpability of the 
offender, and physical injury to the victim. A  
com m ission m ay cnoose  to make case-level 
differentiations as well. For exam ple, the pro­
posed  Oregon crime ranking subdiv ides drug 
offenses using factors such as the type of sub­
stance involved, the intent to generate substan­
tial profits, a nd  the connection, if any, to an 
organized trafficking operation.

The R o le  o f  Cr im ina l History. C om m iss ions  
typically develop a scoring system to assign

a numerical weight to offender characteristics 
inc lud ing prior felony and m isdem eanor con­
victions. juvenile record, and  probation or 
parole status at the time of the offense. Other 
considerations m ay inc lude : S h o u ld  offenses 
against peoD ie  and  property offenses be 
weighted oifferentiy? Should  extended periods 
of crime-free oenavior d im in ish  the weight 
given to o ld  convictions? How  should multiple 
convictions arising out of a sing le  incident be 
counted?

T he  rankings of offense seriousness and 
offender characteristics are usually d isplayed 
on  a twcKlimensional grid, yielding a matrix on 
which sentencing policy  can b e  based . Next 
the com m ission  must deal with the two major 
policy issues that drive prison populations and 
other correctional resources: (1)  the d ispos i­
tional policy or, more sim ply put. what sen­
tences (prison, probation, or otherwise) are 
most appropriate for which offenders, and  (2) 
the durational policy or, in other words, how 
lo ng  or how  extensive a sentence should  be 
given for a particular offense and to tre 
offender. In effect, the com m ission draws lines 
through the matrix to represent w hen an 
offender will be  sanctioned in the com m unity 
or in prison and  assigns time periods to each 
cell within the matrix. T h e  designated time 
period in each cell is usually termed Ihe 
"presumptive sentence," the sentence pre­
sum ed to be  most appropriate. (See Figure 1.)

D ispos itiona l Policy . A  com m ission makes 
fundamental ph ilosophical judgm ents about 
how  m uch weight to g ive to offense serious­
ness and criminal history when choosing a sen­
tencing o ption . A  "just-deserts" po licy  
emphasizes offense seriousness and mandates 
a sentence based on  the offense with little 
regard to prior criminal activity. Conversely, a 
policy aim ed at incapacitating repeat offenders 
w ould g ive m uch  greater weight to criminal 
history.

In Minnesota, w hen establishing an in/out 
policy  for the use of im prisonm ent, the g u ide ­
lines com m ission initially identified those 
offenses for which imprisonment shou ld  
always or never be recom m ended. Using infor­
mation on past sentencing practices, the c o m ­

m ission could project the population impact of 
the different weightings of offense seriousness 
and offender history on prison capacity— tne 
more punishment-oriented the policy , ihe 
higher the commitments to prison. In addition, 
the com m ission w eighed the political im plica­
tions of different in/out policies. [7 , p . 82)

A s a practical matter, deve lop ing  a d isposi­
tional policy will not deviate from past judicial 
sentencing practices in the vast majority of 
cases. Where new guidelines deviate from past 
practice, however, the debate is likely to oe 
quite sharp and  focused on  fundamental 
philosophical issues.

Durational Policy. A com m ission articulates 
specific confinement periods and the extent or 
severity of other sanctions. Because structured 
sentencing substitutes shorter "real-time" sen­
tences for symbolically longer indeterminate 
sentences, the durational policy attracts con ­
troversy even w hen it closely resembles actual 
judicial practice.

S o m e  of the questions involved in the dura­
tional policy are: S hould  a  single, fixed sen­
tence be  provided or a sentencing range? T o  
wnat extent snould prison capacity constrain 
the developm ent of sentence lengths? How  
snould sanctions other than prison be  weight­
ed and  what tradeoffs allow ed w hen a c o m ­
munity has limited correctional alternatives? 
S hould  fines be  graduated according to tne 
offender's ability to pay. and when should fines 
be allow ed to substitute for custodial options 
or comm unity service requirements? W hen 
multiple convictions are involved, how shou ’d 
concurrent or consecutive sentences be cal­
culated? How  should post-imprisonment super­
vision be  calculated?

Several states are exploring one  prom ising 
approach to incorporating com m unity correc­
tions into dispositional and  durational policy 
T he  approach involves two elements: ft) a 
refinement of sentencing guidelines to include 
different levels of probation sentences, ana (2) 
a system of exchanges or equivalencies 
am ong various non-im prisonment sanctions 
For exam ple. Oregon's proposed sentencing 
guidelines establish three probation levels for
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whicn a m ax im um  num ber of jail days can be 
ordered (i.e .. 3 0 .6 0 . or 90 days) and  a maxi­
m um  am ount of lim e (m easured in "custodial 
units") in other com m unity programs can be 
required. The  guidelines also establish equiva­
lent custodial units— one  day of jail confine­
ment or residential treatment is considered 
equal to two days of hom e arrest or electronic 
surveillance. Eignt hours of comm unity service 
w ould be equivalent to one-third of a day of 
jail confinem ent or residential olacement. 
D e p e n d in g  upon  tne a v ^ M it y  of local 
resources and tne circumstances o l the 
offender, a |udge  could order any com bination 
of jail confinem ent, com m unity service, cus­
todial treatment, work release, or restitution 
within tne allowance of custody units specified 
m the guidelines. A  judge  is not limited in 
im posing additional conditions of probation that 
d o  not -nvoive custody of the offender.

Departure. Structured sentencing plans typi­
cally provide a m eans for judges to deviate

from the prescribed sentence a nd  order a less 
or more stringent sentence d u e  to mitigating 
or aggravating circumstances. In deve lop ing  
a departure policy , a sentencing com m ission 
deals with both substantive criteria and stan­
dards for departing from the presumptive sen­
tences and procedural requirements that must 
b e  followed.

Exam ples of departure criteria include m en­
tal capacity, deliberate cruelty, extreme vulner­
ability of the victim, the offender's role in the 
crime, and cooperation with the investigation, 
in Minnesota, the com m ission also developed 
a list of factors, primarily dem ographic  and 
soc ioeconom ic , which should  not be  used as 
the basis for departures.

Departure procedures m ay require a sen ­
tencing evidentiary hearing, written justification 
of departure, appellate review of departures, 
and  limitations on extent of depark  e.

a e ia ied  P o lic e s  a n a  Procedures. A c c m n s -  
sion may need  to propose additional a g n a ­
tion to reallocate sentencing autnority :o 
im plem ent a structured sentencing policy cor 
exam ple, in  a bill enacted this year estaoiisn- 
m g a state sentencing com m ission , the Kan­
sas Legislature specifically directed tne 
c om m ission , in its report to the legislature, to 
m ake recom m endations regarding whetner 
tnere is a continued need for and  what is tne 
projected role of. if any. the Kansas parole 
board and  whether the policy  of allocating 
g o o d  time credits for the purpose of determin­
ing  an inmate's eligibility for parole or cond i­
tional release shou ld  be continued. (Kansas 
Senate B iil N o . 5 0 ,1 9 8 9  Session)

Statutory enactment to establish appellate 
review m ay be necessary Washington's guide­
lines inc lude  standards to limit the discretion 
of prosecutors on  charging and  p lea bargam- 
ng . Minnesota's guidelines (and Oregon's pro  
o osed  guidelines) outline how  probation 
-evocation is to be  coordinated with sentenc- 
ng  gu idelines. In sum . the com m iss ion  must 

ensure coordinated procedures that reinforce 
the goals of sentencing equity and  systemwide 
uniformity.

S om e or all of these issues m ay be  neces­
sary to detail m the enabling legislation to frame 
the scope  and agenda  of a sentencing 
com m ission .

O r g a n iz in g  a C o m m is s io n
A com m ission acts on behalf of the legisla­

ture to develop a consensus sentencing policy 
that is politically salable and can be implement­
ed . monitored, and enforced. T h e  com m ission 
not only recom m ends substantive policy  but 
also facilitates political tradeoffs and c om ­
promises. T h e  com m iss ion  in m any ways has 
to act like a legislature; therefore, the c o m p o ­
sition. staffing, schedu le , and procedures of a 
com m iss ion  are important elem ents to be 
covered in enabling  legislation,

M em bersm p. T h e  com m iss ion  m embers 
must have the ability to work together on  sen­
tencing policy  issues as well as the capacity 
to build support a nd  com m itm ent for sentenc- 
ng  policy a m o n g  interested groups through-



out the state. C o m m iss io n  m em bers m ay be 
selected because of their ability to articulate 
and represent tne concerns and views of 
interest groups, but they also must be able  to 
assum e a statesman-like perspective, c o m ­
prom ising w nen necessary on  issues of over­
riding system values and goals. [7 . pp. 
2 1 3 -2 1 8 ]

T he  size of different sentencing com m is­
sions has varied from as few as nine members 
i M innesota, although later increased to 1 1 )  to 
as many as 21 m embers (Louisiana). N o  specif­
ic num ber nolds any  particular m agic ; how­
ever, a com m iss ion  needs to b e  large enougn  
:o  achieve broad-based representation from the 
nterested institutions and groups and yet small 
e no u g n  to be  able to function effectively as in 
a consensus-bu ild ing  process.

Because of the n eed  for interbranch partici­
pation. the membership typically includes legis­
lators, ,u dg e s  (both from trial-level courts and 
from the appellate or suprem e court), prose­
cutors. defense attorneys, law enforcement 
officers, probation and  parole officers, correc­
tions administrators, and pub lic  m embers. 
Whether the com m iss ion  has direct legislator 
m em bers or other forms of legislative partici­
pation will c ep e n d  u pon  the state tradition and 
specific constitutional provisions governing 
separation of powers. Mem bership m ay be 
designated by specific position, lor exam ple, 
tne state attorney general, or by general 
description. Lim iting the num ber of specifical­
ly designated positions allows the appointing 
aotnonty greater latitude to select m embers for 
otner desired characteristics such as availabil­
ity. flexibility, and  com m itm ent to sentencing 
reform.

Length of term varies from two years (e.g ., 
som e Louis iana  m embers) to six years (e .g ., 
m Tennessee), with most com m iss ions usi. g 
staggered terms. A  m in im um  of two years is 
useful to provide continuity of m embership 
through the initial developm ent of sentencing 
policy; the longer terms obv iously provide 
more stability a nd  continuity. S o m e  experts 
argue against coterminous tenure because of 
:ne  potential for substantial turnover and  dis­
ruption c ! continuity. [7 , p p . 208-209]

The  m ethod of appointm ent will d ep e n d  in 
!arge part on political tradition and constitutional 
constraints in a  state. In des ign ing  the appoint­
ment process, a legislator also must evaluate 
what m ethod is most likely lo  result in m em ­
bers w no nave credibility and  standing am ong 
the mterestea groups and can represent a point 
of view without being inflexible. S o m e  states 
nave reserved the power of appointm ents for 
the governor (e .g ., Louisiana and Washington). 
In M innesota, tne chief justice of the supreme 
court makes all judicial appointm ents, and 
several states have reserved som e appoint­
ments for legislative leaders (e .g ., Pennsylva­
nia, Tennessee , and New  Mexico). Som e 
slates specifically allow organized constituen­
cies. such as the trial lawyers association or 
the judges conference, to suggest a list of 
potential nom inees (e .g ., M innesota).

T he  com m ission  chairm anship is a  position 
akin to that of a legislative comm ittee c h a ir -  
providing leadership within the c o m m is s ic 1. 
guiding decision making, forging diverse ports 
of view into a consensus, and  being  a cc o un t  
able to the interests of the governor and :".e 
legislature. In most com m issions, the chair ,s 
usually appointed by the governor. Direct 
appointm ent of a  chair usually m eans greater 
accountability and can ensure that the chair­
m an shares the sam e goals as key pub lic  offi­
cials. Election has the advantage of under­
scoring Ihe consensus nature of com m ission 
decision m aking, but it m ay not necessarily 
result in the selection of the strongest or most 
effective chair.

Staffing a n d  Support Resources. G iv e n  the 
need for extensive data ana'ysis, sentencing 
com m issions require an independent and 
professional research staff, supplem ented by 
temporary staff during the six- to nine-m onth 
data collection stage. Policy  analysis, c om ­
puter. administrative, and political skills are also 
required of ihe  staff to organize the com m is­
sion's work, to structure the policy issues for 
com m ission resolution, to assist com m ission 
members with important conceptual and polit­
ical decisions, and to act as effective liaisons 
wilh all three branches of government ana with 
state and local actors in the criminal justice sys­
tem. T h e  num ber of staff will d ep e n d  in part

u p o n  the time frame in which the com m ission 
must com plete its work.

Data collection efforts are extensive, and 
som etim es easily underestimated or poorly 
p lanned . C om m iss ion s  typically analyze data 
from 30 to 50 percent of all criminal cases m 
a one- or two-year period, collecting from each 
case  up  to 10 0  pieces of information dea ling  
with dem ographic characteristics, criminal his­
tory, court decisions, charging and  convicting 
offenses, available dispositions and  correction­
al resources, and more. Because of its fun­
dam ental importance, data collection cannot 
be  skipped, but it can be m ishandled. For 
example, in developing voluntary judicial guide­
lines, com m ission staffs collected 220 vari­
ables on 5 , 1 1 7  cases in Florida and 13 2  
variables on 1,864  criminal counts in Maryland. 
O n e  evaluator observed trial the data co llec­
tion efforts in both states bogged  down and led 
to significant delays and  robbed the projects 
of time and resources for important activities 
such as support build ing , training, and  im ­
plem entation procedures. [ 1 ,  p . 164 ]

Data analysis programs usable  on  personal 
computers have been deve loped  to facilitate 
research and  deve lop  m odels to forecast the 
financial and  population implications of differ­
ent sentencing options in different correction­
al settings such as jail, comm unity supervision, 
or prison. Software is available in ihe public  
dom a in , in otner words, free of charge.

Adequate time is necessary for staff ana  
com m iss ion  members to accom plish the task 
of policy developm ent. A m in im um  of '3  
m onths is required, but up  to 36  months m ay 
be  a more desirable schedule. Most states 
have m andated a two-year schedule  for 
developm ent of sentencing policy . Louis iana 
is un ique  in having n o  statutorily set dead line  
for reporting. A s a practical maiter. deadlines 
are useful for forcing policy cho ices and c o m ­
promise. In addition, an ex iended siudy period 
m ay  result in data be ing  outdated before they 
are utilized.

T h e  cost of undertaking a structured sen­
tencing project will vary, dep e n d ing  u pon  m e 
size of Ihe state. As a general rule, an annual



appropriation for a small to m edium -sized state 
of S250.000 to $450,000 will be  recuired. con­
tingent u p o n  whether the c o m m  js io n  is 
dev e lop in g  or monitoring on go ing  sentencing 
po licy , according to K n a p p . F u n c s  are used 
for staff, equ ipm ent, travel, m eetings, and  
administrative expenses . For exam ple, Ihe 
W ashington sentencing com m iss ion  received 
an appropriation of $ 3 9 1 ,0 0 0  in its first b ie n ­
nium  (1984 to 1986) of operation a nd  $558,000 
in its second biennium . New  Mexico's sentenc­
ing com m iss ion  is in the process of attempt­
ing to d ev e lop  structured sentencing policy 
with a  19 8 8 -19 8 9  appropriation of $246,250. 
In addition to state appropriations, a num ber 
of states are receiving federal funcs and tech­
nical assistance througn the Bureau of Justice 
Assistance’s Structured Sentencing Program.

Process Considerations. The developm ent 
of a  structured sentencing policy recuires study 
of past practices but. more imoortant. deve lop­
m ent of a new  consensus about aopropriate 
punishments for offenders. Consensus must be 
forged not on ly  am ong  the com m ission m em ­
bers but also a m o n g  those in the corrections 
com m unity a nd  the general p ub lic . In som e 
states, sentencing comm issions have fallen far 
short of the promise of reform because of politi­
cal conflict within them . Other reform efforts 
have failed u p o n  im plem entation Decause of 
pockets of resistance in the cnm inai justice sys­
tem. Therefore, the process u sed  to deve lop  
the sentencing policy wiil contribute substan­
tially to its credibility ano  political acceptance.

T h e  decision-m aking style of '.re com m is­
sion should  b e  des igned  to maintain internal 
comm itm ent to the process a no  the work 
product. T h e  nature of sentencing policy—  
reflecting a broad range of different and legiti­
m ate perspectives— will require r e  incorpo­
ration of different points of view a n o  tradeoffs 
a m o n g  the interested carries. A n  inclusive, 
consensus-bu ild ing  process is essential as 
o p po se d  to a sim ple majonty-ruies voting 
procedure.

Subcom m ittees have proven to b e  an effec­
tive. necessary tool for organizing tne work o l 
a  sentencing com m ission on several fronts 
sim ultaneously. Typically, subcommittees are

assigned the task of overseeing data collec­
tion and identifying options, while the resolu­
tion ot DOlicy questions is reserved for the full 
com m ission as a m eans of underscoring the 
n eed  for broad consensus. Louis iana has opt­
e d  not to use subcom mittees, a cho ice  that 
m ay s q u ir e  more time of com m ission m em ­
bers but also may preserve the greatest degree 
of cohesion in decision  m aking.

External suoport-Duilding activities are 
essential ano  may include public  hearings with 
participation oy interested groups, open  meet- 
,ngs  nerd in locations throughout the state, 
com m ents solicited on  working papers, per­
sonal contact between com m ission members 
and key com m unity leaders, ad  hoc advisory 
groups, newsletters and  interim reports to dis­
seminate information. For exam ple , the suc­
cess of Minnesota's com m ission  was in no 
sm all part furthered by "an aggressively open 
political process" inc lud ing several rounds of 
public hearings des igned  to disseminate infor­
mation as well as solicit public  input. [6 . p . 15 ]

Im p le m e n t in g  a n d  En fo r c in g  a S e n te n c in g  
P o licy

T he  long-term effectiveness of structured 
sentencing pojicy can  be sum m ed up in four 
questions:

I  D oe s  the policy  have enforcement 
power?

■ Is the policy  specific and clearly 
articulated?

I  Are resources sufficient to implement the 
policy?

■ Is there an o n go ing  m echanism  to m oni­
tor com pliance and recommend changes 
m policy  w hen necessary?

Legal Enforcement. The  critical enforcement 
m ecnanism  is appellate review— the process 
of appeals court review of judicial sentences 
that fall outside the presumptive sentence 
prescribed by the policy . Appellate review 
gives either the state or the defendant the right 
to appeal sentencing decis ions. Traditionally, 
appellate review has been  limited to the legal­
ity of the sentence im posed, but with structured 
sentencing, appellate review provides a m eans 
to judge the appropriateness of the sentence 
as well as judicial com pliance with sentencing

policy. The  enabling  statutes tor sentencing 
com m issions in Minnesota. New M exico. T e n ­
nessee. and W ashington provided for a ppe l­
late review.

Appellate review also provides a m eans for 
the developm ent of case law on  issues not 
addressed by the sentencing com m ission : 
however, case law may provide m ixed results. 
[4, p. 1 8 ]  The  case law resulting from appeals 
m W ashington and  M innesota has primarily 
focused on the threshold, extent, a nd  substan­
tive standards of departure. The  experience of 
these two states suggests that departure issues 
should be scrutinized by other state sentenc­
ing com m issions.

Po licy  Clarity. T h e  clarity of the sentencing 
policy in  large part wilt determine whether it 
is self-enforcing. T h e  more specific the policy 
is, the easier it is for appellate courts to exer­
cise review. If a  com m ission defers policy 
issues or leaves certain criteria vague or broad, 
then courts must develop  a body  of case law 
to provide the necessary gu idance . But court 
review is always limited by the circumstances 
of a particular appeal and . therefore, is an 
inadequate m echanism  for policym aking.

In addition, if the sentencing po licy  is not 
comprehensive and fails to structure all disposi­
tional choices and decisions affecting sentence 
length, then Ihe goals of equity and uniformity 
cannot be achieved. There is ev idence , for 
exam ple, in Minnesota that inconsistent and 
inequitable punishments have resulted from the 
failure to structure community-based sanctions. 
( 12 ( 19 8 9 ) . pp . 29-33]

Coordination o f  Resources. By definition. 
structured sentencing m eans coordinating cor­
rectional resources within a consistent policy . 
A clear, predictable sentencing policy will allow 
a legislature to anticipate correctional needs—  
from prison beds and treatment facilities to pro­
bation officers and  agents for fine collection. 
S ince sentencing comm issions have n o  power 
of appropriation, they cannot mandate addition­
al resources if they develop a sentencing policy 
resulting in m ore offenders than prisons or 
community-based programs can handle. Thus, 
an important com m ission task is m aking other



decis ion  makers aware of the policy and  fis­
cal tradeoffs. Failure to consider the capacity 
of correctional resources may produce a ration­
a l, equitable, but unenforceable policy.

Legislatures in O re g on , Tennessee , ana 
W ashington directed their sentencing com m is­
sions to address specifically the adequacy of 
correctional resources n eeded  to implem ent 
the new sentencing policy effectively. In 
W ashington and O re g o n , the enab ling  legisla­
tion directed the com m issions to deve lop  poli­
cies that w ould not exceed currently available 
prison space or recom mend a  sentencing alter­
native that specifies increased correctional 
resources. In other words, the enab ling  legis­
lation ensured the legislatures com prehensive 
data if faced with a  n e e d  for additional correc­
tional facilities to enforce longer, tougher sen­
tences. In T en nessee , the subm ission of four 
p lans to the legislature allows lawmakers to 
compare different sentencing philosophies with 
varying price tags. T o  address correctional 
resources successfully, each policy cho ice  
must be evaluated in terms of its impact on cur­
rent prison population or program capacity. If 
left as a postscript or afterthought, resource 
issues can u n d o  a com m ission's work.

O n g o in g  Monitoring. O n c e  a sentencing 
policy  is established, a  com m ission's work is 
not d o n e . O n g o in g  m onitoring is necessary to 
adapt to changes in pub lic  o p in io n , crime pat­
terns, or dem ographic  shifts. In the states with 
established com m issions , the enab ling  legis­
lation usually anticipates a life for the com m is­
sion bey ond  the initial developm ent of struc­
tured sentencing guidelines. For exam ple, the 
M innesota a nd  W ashington com m issions co l­
lect data and  analyze trends in sentencing, 
review any proposed legislation affecting sen­
tencing, conduct studies of selected issues, 
promulgate interim rules, and propose sen­
tence modifications annually to the legislatures. 
S ince  the nature and  dem ographics of the 
offender population change , a  com m iss ion ’s 
monitoring can assist legislators in  projecting 
future needs in corrections and developing new 
sanctions. Moreover, a com m ission can m ain­
tain the necessary interbranch cooperation 
n eeded  to address sentencing policy.

C O N C L U S IO N
Structured sentencing offers the most 

prom ising vehic le  for legislators interested in 
achiev ing uniformity and equity in sentencing 
and coordinating the full range of correctional 
resources now a nd  in the future. T h e  pioneer­
ing experience of other states is instructive not 
on ly  about what works or do es  not work but 
also about the m agnitude and difficulty of 
the task.

T h e  essential ingredients for success 
inc lude: a  comm itm ent of interbranch cooper­
ation that leads to a comprehensive policy and 
a consensus product; a carefully organized, 
well-run sentencing com m ission that has the 
m em bership and  resources necessary for the 
task; a clear, u na m b igu o u s  policy that is 
implem ented with adequate legal authority; and 
an enforcement and  monitoring m echanism  to 
ensure implem entation.

Strong policy leadership is critical. Witnin 
each of the three branches, there will be  pock­
ets of ignorance about and resistance to sen­
tencing reform. O n ly  through the cooperative 
efforts of key individual judges, legislators, and 
administrators will these hurdles be overcome.

- 1
M any of the problem s that a sentencing 

com m iss ion  m ay encounter can be anticipat­
ed  and drafted into the enabling legislation. The 
other ingredients will depend upon the strength 
of the com m ission's m embership, the political 
climate of support within a state's criminal 
justice com m unity , and a sponsoring legisla­
tor's best judgm ent about the appropriate polit­
ical timing to attempt broad-based reform.9 P I B I I 9 H
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Y e s t e r d a y  we d i s c u s s e d  H B  491, c r e a t i n g  a s e n t e n c i n g  commission. S u b s e­

quently, d u r i n g  the committee m e e t i n g  I w a s  a s k e d  to e x p l a i n  the c o m m e n t  I 

m a d e  r e g a r d i n g  j u d i c i a l l y  i m p o s e d  "benchmarks" for sentences. I h a v e  a t t a c h e d  

a m e m o  w h i c h  h e l p s  to expl a i n  this phenomenon. In brief, the A l a s k a  C o u r t  of 

A p p e a l s  ha s  e v o l v e d  a s y s t e m  of benchmarks, w h i c h  r e f le c t s  the cour t ' s  

j u d g e m e n t  a bout the approp r i a t e  le n g t h  o f  s e n t e n c e  for c e r t a i n  types of 

offenders. T h e se  benchmarks, w h i c h  h a v e  b e e n  j u d i c i a l l y  d e t e r m i n e d  w i t h o u t  

the b e n e f i t  o f  e i th e r  a pu b li c  h e a r i n g  or l e g i s l a t i v e  review, n o w  c o n t r o l  the 

l e n g t h  o f  sentences for o f f enses in Alaska. T r i a l  c ou r t  j u d g e s  wh o  h a v e  the 

r e s p o n s i b i l i t y  o f  p r e s i d i n g  ov e r  c r i m i n a l  c ases a n d  s e n t e n c i n g  d e f e n d a n t s  

h a v e  no ch o i ce  bu t  to follow these benchmarks, for if the y  d o n ' t  do so, they 

are r e v e r s e d  b y  the Court of A p p e a l s  or b y  t h r e e - j u d g e  p a n e l s  that r e v i e w  

s e n t e n c e s .

State
H o u s e o f R e p r e s e n t a t iv e s

I w o u l d  e n c o u r a ge  y o u  to r e v i e w  the a t t a c h e d  m e m o r a n d u m  from L a r r y  W e e k s , 

C h i e f  o f  C r i m i na l  Prosecution, A l a s k a  D e p a r t m e n t  o f  Law, w h o  r e s p o n d e d  to a 

q u e s t i o n  that I r a i s e d  r e g a r d i n g  the l e n g t h  of sen t e n c e s  in A l a s k a  v i s - a - v i s  

sen te n c e s  in o th e r  states. It appe a r s that, at l e a s t  u p o n  a n  initial review, 

A l a s k a  sen t e n c es  are c o mparable w i t h  those of o t h e r  j u r i s d i c t i o n s .  However, 

a s e n t e n c i n g  c o m m i s s i o n  s ho u l d  take a m o r e  in-de p t h  r e v i e w  of s e n t e n c e s  an d 

analyze the b e n c h m a r k  system to evalu a t e the e x t e n t  to w h i c h  t hose b e n c h m a r k s  

r e f l e ct  le g i s la t i v e  d e t e r m i n a t i on  as to the s e v e r i t y  o f  the offense. It 

sh o u l d  als o r e c o m m e n d  changes to the le g i s l a t u r e  if t hat r ppears to b e  

a p p r o p r i a t e  a ft e r  the review.

I e n c o u r a g e  y o u r  supp or t  for the S e n t e n c i n g  Commission: it is l o n g  overdue!

FU / b v h

A t t a c h m e n t

P.O. BOX V
District 4B —  Juneau 

Juneau, Alaska 99811-3100 (907) 465-4947



To: H onorable Fran UlmerHouse o f  R e p r e s e n ta t iv e s , A la s k a  L e g is la t u r eFrom: L a rry  R . WeeksC h ie f  o f  C r im in a l P r o s e c u tio n sRe: S e n te n ce s D ate : March 5 , 1990
A la s k a  s e n te n c e s  a re  n ot to o  l e n i e n t .  J u d i c i a l  C o u n c il s t u d ie s  show t h a t  se n te n ce s  imposed in  t h i s  s t a t e  a re  c o n s is t e n t  w ith  th e  a v e ra g e  s e n te n c e s  r e c e iv e d  by d e fe n d a n ts  in  o th e r  s t a t e s .The le n g th  o f  se n te n ce s  in  A la s k a  in c r e a s e d  th ro u gh o u t th e  1 9 7 0 's . A f t e r  th e  new c r im in a l code was e n a c te d , th e  C o u n c il sa y s  t h a t  se n te n c e s  began to  d e cre a se  in  th e  e a r ly  1 9 8 0 's . However, as p resu m p tive  s e n te n c in g  was expanded t o  in c lu d e  more s e x  o f fe n s e s  and f i r s t  tim e o f fe n d e r s , th e  tre n d  a g a in  r e v e r s e d . L e g i s l a t i v e  a c t io n  on good tim e  has now reduced th e  a c t u a l  tim e sp e n t in  j a i l .M ost t r i a l  ju d g e s  do n o t l i k e  p resu m p tive  s e n te n c in g  b u t th e  C o u rt o f  A p p e als  l i k e s  th e  c o n s is te n c y  i t  prom otes. As a r e s u l t ,  a phenomenon t h a t  I  c a l l  " j u d i c i a l  p resu m p tive s e n te n c in g "  has d e v e lo p e d . The C o u rt o f  A p p eals has s e t  o u t a com prehensive system  o f  "benchm ark" s e n te n c e s  f o r  c r im in a l o f fe n s e s  t h a t  a re  n o t s p e c i f i c a l l y  governed by s t a t u t o r y  presum p tive s e n te n c in g . F or th e  most p a r t ,  th e s e  benchmarks have added s t i l l  more c o n s is te n c y  t o  s e n te n c in g  p r a c t ic e s  th rou gh o u t th e  s t a t e .The benchmarks have a ls o  u n q u e s tio n a b ly  r e s u lt e d  in  redu ced se n te n c e s  fo r  p erson s c o n v ic te d  o f  m u lt ip le  c l a s s  A or u n c l a s s i f i e d  f e l o n i e s .  B a s i c a l l y ,  th e  C o u rt o f  A p p eals has s e t  a te n -y e a r  maximum se n te n ce  f o r  perso n s c o n v ic te d  o f  m u lt ip le  s e r io u s  crim e s (o th e r th an  murder) where th e  p erson  does n o t have p r io r  c o n v ic t io n s . In  o th e r  w ords, p erson s c o n v ic te d  o f  m u lt ip le  r a p e s , armed r o b b e r ie s , o r a c t s  o f  se x u a l a b u se , a re  g iv e n  l e s s  se v e re  se n te n c e s  under c u r r e n t s e n te n c in g  p r a c t ic e s  th an  th e y  were p r io r  to  enactm ent o f  th e  c r im in a l co d e . As exam ples o f  t h i s  phenomenon, I ' v e  e n c lo s e d  summaries o f  s e v e r a l s e n te n c in g  c a s e s  d ecid ed  by th e  C o u rt o f  A p p e a ls . That th e  s e n te n c e s  a re  le s s  now th an  b e fo r e  th e  new Code d o e s n 't  n e c e s s a r i ly  mean t h a t  th e y  a re  to o  le n i e n t .A la s k a  h as a v e ry  h ig h  p e rce n ta g e  o f  p e o p le  in  j a i l  f o r  v i o l e n t  o f fe n s e s  -  more th an  most s t a t e s .  For exam ple, a p p ro x im a te ly  h a l f  o f  C a l i f o r n i a ' s  inm ate p o p u la tio n  i s  in c a r c e r a te d  fo r  n o n -v io le n t  o f f e n s e s . In  A la s k a , 71% o f  l a s t  y e a r 's  inm ates were v io le n t  o f fe n d e r s , and a n o th e r 11% o f  A la s k a 's  inm ates were r e p e a t f e lo n s . T h e re fo re  i t  i s  p ro b a b le  t h a t  th e  benchmark s e n te n c e s  have r e s u lt e d  in  d e cre a se d  p r is o n  p o p u la t io n s .To answer your o th e r  q u e s t io n , a person in  A la sk a  c o n v ic te d  o f  Murder I  g e t s  a minimum se n te n ce  o f  20 y e a rs  in  j a i l  and t h a t  d e fe n d a n t would be r e le a s e d  a f t e r  13 y e a rs  and fo u r  months w ith  t h a t  s e n te n c e . The C o u rt o f  A ppeal Murder I I  "benchm ark" s e n te n c e  i s  20-30 y e a rs  (w ith a s t a t u t o r y  minimum o f  f i v e  years) and th a c  d e fe n d a n t would be e l i g i b l e  fo r  p a r o le  a f t e r  s e r v in g  a t h ir d  o f  th e  s e n te n c e .



Summaries o f  T en -Y ear Benchmark C asesThe C o u rt o f  A p p e als  h e ld  t h a t  a se n te n ce  o f  s i x  y e a rs  w ith  two suspended i s  p rop er f o r  f i r s t  tim e o ffe n d e r  c o n v ic te d  o f  A s s a u lt  2 and Sex A s s a u lt  2 . The d e fe n d a n t was l a t e r  se n ten ced  on attem p ted  S e x  A s s a u lt  1 to  12 y e a r s  w ith  fo u r  suspended , a l l  c o n s e c u tiv e  t o  f i r s t  s e n te n c e . T h is  l a t e r  se n te n ce  was h e ld  t o  be to o  se v e re  d e s p it e  h is t o r y  o f  misdemeanor o f fe n s e s  and ju v e n i le  d e lin q u e n c y  a d ju d ic a t io n . D e te rre n ce  and community condem nation can n o rm a lly  be a c h ie v e d  by s e n te n c e s  o f  te n  y e a rs  o r  l e s s .  S e n te n ce s  o f  more th an  10 y e a rs  f o r  c l a s s  A f e lo n ie s  sh o u ld  n o rm ally  be to  i s o l a t e  th e  o f fe n d e r . 1 C la s s  A and B fe lo n y  s e n te n c e s  e x c e e d in g  te n  y e a r s  sh o u ld  be f o r  p e rso n s who have p r io r  fe lo n y  re co rd s  and who have sp e n t s u b s t a n t ia l  tim e  in  p r is o n . H o ltzh e im e r v .  S t a t e  op# 392 (A la sk a  App. 1/6 1939)
D efen dan t ad m itted  t o  s i x  s tr o n g -a r m , Robbery 2 o f fe n s e s  and was c o n v ic te d  o f  t h r e e . W hile o u t on b a i l  on th e s e  o f fe n s e s  he h e ld  up a bank a t  gun p o in t  and was se n ten ced  by th e  F e d e ra l C o u rt t o  te n  y e a r s . Ju d g e  Buckalew  imposed 8 y e a r s  w ith  5 suspended on th e  s t a t e  c h a r g e s , a l l  c o n c u r r e n t , b u t c o n s e c u tiv e  to  th e  F e d e ra l s e n te n c e s . The C o u rt o f  A p p e als  r e v e r s e d , s a y in g  t h a t  th e  maximum was te n  y e a rs  under th e  ABA s ta n d a rd s  d e s p it e  ju v e n i le  r e c o r d , and t h a t  s e n te n c in g  ju d g e s  must ta k e  fe d e r a l  s e n te n c e s  in t o  c o n s id e r a t io n . "E x ce p t in  c a s e s  o f  u n c l a s s i f i e d  f e lo n i e s  th e  a p p e lla t e  c o u r ts  o f  A la s k a  have c o n s is t e n t ly  fo llo w e d  th e  ABA S ta n d a rd s recommended te n -y e a r  bench m ark." W illia m s  v .  S t a t e  759 P .2d 575 (A lask a  App. 1988)D efen dan t was c o n v ic te d  o f  one cou n t o f  B u r g la r y  1, two co u n ts o f  Robbery 1 , two co u n ts o f  A s s a u lt  3 , one co u n t o f  K id n ap p in g and one cou n t o f  S e x u a l A s s a u lt  1 and g iv e n  a g g r e g a te  term  o f  n in e te e n  y e a r s  w ith  fo u r  suspended . The C o u rt s a id  t h a t  o n ly  in  u n u su al s i t u a t i o n s  would i t  approve se n te n ce  o f  more th an  te n  y e a rs  unsuspended in c a r c e r a t io n  and th en  o n ly  when i s o l a t i o n  i s  re q u ire d  t o  p r o t e c t  th e  p u b l ic .  D efen d an t was you ng, had o n ly  t r a f f i c  o f fe n s e s  as a p r io r  re co rd  and had su p p o rt o f  fa m ily . Reduced to  te n  y e a rs  t o  d o . W hite v .  S t a t e  773 P . 2d 211 (A lask a  App. 1989)(' D efen d an t w ith  12 p r io r  m isdem eanors in c lu d in g  3 a s s a u lt s  (One on t h i s  v ic tim )  i s  c o n v ic te d  o f  A s s a u lt  1 , f r a c t u r in g  s k u l l  o f  d e a f mute spouse who has s u b s t a n t ia l  h e a r t  c o n d it io n . He had l e f t  h e r f o r  seven hours w ith o u t m e d ica l a t t e n t io n  and she s u f f e r s  permanent b r a in  damage. The C o u rt h e ld  t h a t  15 y e a rs  w ith  th r e e  y e a rs  suspended i s  to o  much b ecau se d e fe n d a n t had n ever had a lo n g  p r is o n  s e n te n c e . D efendant had fo u r  tim e s gone th rou gh a lc o h o l

Under A la s k a  law now, th e  p resu m p tive se n te n ce  o f  10 y e a rs  ' has th e  d e fe n d a n t r e le a s e d  w ith  good tim e  a f t e r  6 2 / 3  y e a r s . A n on -presum p tive se n te n ce  o f  15 y e a r s  would have th e  d e fe n d a n t e l i g i b l e  fo r  p a r o le  a f t e r  f i v e  y e a r s .



r e h a b i l i t a t i o n  and once th ro u gh  m ale aw areness t r a i n i n g .  C o u rt found two a g g r a v a to r s  -  v u ln e r a b le  v ic t im  and spouse was v ic t im  and t r i a l  ju d g e  found w orst o f fe n d e r . C o u rt o f  A p p e als  c i t e s  th e  ABA S ta n d a rd s and sa y s  f i f t e e n  w ith  f i v e  suspended i s  s u f f i c i e n t .  Wentz v .  S t a t e  777 P . 2d 213 (A laska A p p .1989)
F o u rteen  y e a rs  w ith  two suspended com po site  se n te n ce  i s  to o  much f o r  m u lt ip le  co u n ts o f  M isco n d u ct In v o lv in g  C o n tr o lle d  S u b sta n ce  2 , and 3 and T h e ft  2 d e s p it e  f in d in g  t h a t  th e  d e fe n d a n ts  ran  an o n g o in g  e n te r p r is e  fe n c in g  s t o le n  p r o p e r ty . They so3.d h e ro in  and c o c a in e  in  a r e l a t i v e l y  s o p h is t ic a t e d  o p e r a t io n , u n u s u a lly  la r g e  in  i t s  s c a l e ,  em ploying 5 - 1 0  p e o p le . N e ith e r  was y o u th fu l o ffe n d e r  b u t th e  C o u rt o f  A p p eals h e ld  t h a t  te n  y e a r s  unsuspended tim e was maximum under " f i r s t  o ffe n d e r "  s t a t u s .C a s t le  & B azer v .  S t a t e  767 P .2d 219 (A lask a  App. 1/20 1989)
D efen d an t c o n v ic te d  o f  a s s a u lt  in  th e  f i r s t  d egree o f  6 -  w eek -o ld  d a u g h te r . (E vidence was a d m itte d  t h a t  d e fe n d a n t 's  o th e r  c h i l d  had d ie d  o f  s k u l l  f r a c t u r e  when 5 weeks o ld  and a lo n e  w ith  d e fe n d a n t .)  D efendant se n ten ced  t o  15 y e a r s . D e fe n d a n t's  p r io r  c r im in a l  h is t o r y  c o n s is te d  o f  two D W I's. C o u rt found se n te n ce  e x c e s s iv e  and remanded f o r  r e s e n te n c in g  w ith  a se n te n ce  n ot to  exceed  10 y e a r s . Rhodes v .  S t a t e . 717 P . 2d 422 (A lask a  App. 1986).
C o u rt o f  A p p eals h e ld  t h a t  te n  y e a r s  t o t a l  f o r  fo u r  armed r o b b e r ie s  and one M isco n d u ct in v o lv in g  Weapons 1 i s  g u id e l in e . Under th e  ABA S ta n d a rd s a h a b it u a l  o ffe n d e r  i s  one who h as been c o n v ic te d  o f  a t  l e a s t  two p r io r  f e l o n i e s  com m itted on d i f f e r e n t  o c c a s io n s  w ith in  f i v e  y e a rs  o f  p r e s e n t o f fe n s e  and who has p r e v io u s ly  se rv e d  a t  l e a s t  a y e a r . S e n te n ce  o f  14 y e a r s  i s  to o  much f o r  35 y e a r  o ld  who had p r io r  d is c h a r g in g  fir e a r m  in  c i t y  l i m i t s  and p o s s e s s io n  o f  m a r iju a n a . R o b b e rie s  were a l l  p la n n e d , in v o lv e d  o ld e r  women a lo n e  in  b u s in e s s  and gun s p e c i a l l y  m o d ifie d  to  be c o n c e a le d . D efen dan t lu n ged  f o r  h i s  gun when a r r e s t e d . Townsel v .  S t a t e  763 P . 2d 1353 (A laska App. 1988)M u lt ip le  co u n ts o f  s e x u a l abuse o f  a m inor under form erlaw, (B/C fe lo n ie s )  in v o lv in g  s e x u a l c o n ta c t  b u t no p e n e tr a t io n :c o u r t  r e v e r s e s  com posite se n te n ce  o f  24 y e a r s  and co n clu d e s  t h a t  se n te n c e  under Andrews benchmark sh o u ld  n o t exceed 15 y e a rs  w ith  5 y e a r s  su sp en d ed . C ou rt does t h i s  even though i t  f in d s  d e fe n d a n t to  be a s e r io u s  o ffe n d e r  (he had a p r io r  c o n v ic t io n  f o r  s im i la r  crim e in  a n o th e r s t a t e  and com m itted one o f  h is  p r e s e n t o f fe n s e sw h ile  on b a i l  from p r e v io u s  c h a r g e ) . R u s s e ll  v .  St a t e .  752 P . 2d1022, A la s k a  App. 1988).E s t a b lis h e s  s e n te n c in g  ran ge o f  10-15 y e a r s  f o r  "a g g r a v a te d "  s e x u a l a s s a u lt s  in v o lv in g  a d u lt  and c h i ld  v ic t im s  b ased on (1 ) m u lt ip le  v ic t im s , (2 ) m u lt ip le  a s s a u lt s  on s in g l e  v i c t im , o r  (3) s e r io u s  p h y s ic a l  in ju r y  t o  one o r  more v i c t im s . S t a t e  v .  Andrews. 707 P . 2d 900 (A laska App. 1985).



two co u n ts  o f  Lewd and L a s c iv io u s  a c t s  under form er law : c o u r tr e v e r s e s  co m p o site  se n te n c e  o f  40 y e a r s  w ith  10 y e a rs  suspended, h o ld s  t h a t  se n te n ce  sh o u ld  n o t exceed  15 y e a r s  under Andrews. in c lu d in g  suspended t im e , even thou gh th e  c o u r t  found C ovin gton  was a bad g u y . C o u rt sa y s  se n te n c e s  in  10 -  t o  1 5 -y e a r ran ge under Andrews i d e n t i f i e s  th e  d e fe n d a n t a s  a p a r t i c u l a r l y  s e r io u s  o f fe n d e r . C o v in g to n  v .  S t a t e . 747 P .2d 550 (A laska App. 1987).
F i r s t  o ffe n d e r  c o n v ic te d  o f  th r e e  co u n ts  o f  se x u a l a s s a u lt  in  th e  f i r s t  d eg ree  under form er la w . T h is  c a s e  i s  u s u a l ly  c i t e d  a lo n g  w ith  Andrews. C o u rt r e v e r s e s  2 0 -y e a r s e n te n c e ; s e n te n c e  sh o u ld  n o t exceed  15 y e a r s  under Andrews. H is to r y  o f  a s s a u lt iv e  con d u ct i s  " f a i r l y  t y p i c a l "  in  c a s e s  in v o lv in g  f i r s t  o f fe n d e r s , and does n o t by i t s e l f  c o n s t i t u t e  s u f f i c i e n t  b a s is  to  c h a r a c t e r iz e  d e fe n d a n t as a w orst o f fe n d e r . P o l ly  v .  S t a t e . 706 P . 2d 700 (A lask a  App. 1985).
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pr ovides - and Corrections has p l an n ed  for - an increase of 22 

beds at the Highland M o un t ai n/ M ea d ow  Creek facility and 40 beds 

at Palmer Medium. Assuming these beds all come on-line during 

cal endar year 1987 as planned, then Corrections should close out 

the yea r wi th  3,059 beds (see Exhibit A //6) to house a p p r o x i­

mately 2,889 prisoners (see Exhibit A  111). V/hile the prison 

po pulation w ou ld ordinarily have increased by approximately 350 

over what it was at the end of calendar year 1986, that number is 

offset by the approximate 176 beds "freed up" as a consequence of 

passage of HB 104.

LONG RANGE PLANNING

Basically, long range goals for the correctional system 

are a l r ea d y reflected in the A la s ka  Corrections Master Plan 

issued in 1979. This plan was developed after considerable 

expense and effort by Moyer Associates, Inc., justice system 

p la n ni ng  consultants and other advisors including the Alaska 

Cor rectio ns  Master Plan Advisory Committee. This Master Plan 

should be re mo ve d  from the shelf and dusted off.

A number of observations made in the Executive*. Summary 

of the A l a s k a  Corrections Master Plan deserve repeating:
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1. "Incarceration of both presentence and po s t­
sentence offenders should be used as a last 
r e s o r t , and then for as short a period as 
p o s s i b l e . only for offenders who present a 
demonstrable risk to public safety and/or who are 
convicted of crimes for w h i c h  society demands 
punishment through imprisonment." (See page 6)

2. "In many ways, community corrections services 
offer the brightest hope for the future of 
corrections. Probation and parole are 
indisputable less costly than incarceration, and 
are n^ less effective in ref or mi ng offenders." 
(See page 8)

3. "In general, expansion of the total 
institutional system's bedspace capacity should 
not outpace the Division's and the State's efforts 
to maximize diversion from incarceration (both 
pre and p o s t s e n t e n c e ) . The State of Alaska should 
not make the costly mistake of overbuilding to 
accommodate a temporary "bulge" in the growth rate 
of the inmate population." (See page 12)

. A . "Since the Alaska inmate population ratio
AJA'f/CPW.luy, (inmates per 100,000 population) is currently verys » high in compa r i so n to other states, it is mostf It . bO-O likely to fall moderat ely rapidl y towards the

UHAAffK ftxd(K)CttfV' national average (77:100,000). Any long term
‘ , 1 . projections for Alaska's pri son population should

dP?. 3  (W coma w* thus reflect a gradually declining inmateCaAfolu ^ d  population rather than a rising ratio Gue to
 ̂ 4 i l T  normalizing" of the age and sex distribution oF• J ™ ™ ,  Alaskan population ." (Emphasis supplied) (See 

4 1 9 / e 42 .S%UjsKx*) page 13) l(.<& • , i
5. "Equity in sentencing is a goal which most 

, would agree is essential. This was a primary
/'Ufa. by * motivation for enactment of Alaska's new Criminal

C&VWj WW  rVAOUt Code, which will take effect January 1, 1980, and
wh ich provides for determinate sentences 
(prescribed m i n i m u m  incarceratory sentences) for 
selected classes of felons. There is some reason
to believe that this new Code will result in an
increased prisoner population in the long run 
(perhaps as much  as A0 percent by the year 2000) , 
due to increases in average lengths of stay for 
the affected categories of offenders. The actual
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impact of the Code should therefore be carefully 
ana continuously mo nitored to ascertain whether 
average daily population increases result from its 
implementation. If so, and if this is considered 
an undesirable side effect of equity in 
sentencing, the State could consider several 
a p p r o a c h e s : T) shortening the length of prescribed 
mi nimum sentences for repeat felons, 2) specifying 
in greater detail the weigh t (in months and/or 
years) which each aggravating or mitigating factor 
should be given in modifying the prescribed term, 
and/or, 3) appointment of a Sentencing Commission 
to develop a "matrix" approach to sentencing which 
would include consideration not only of current 
offense and prior record, but also of the risk- 
level presented by each o f f e n d e r .... In any case, 
it is essential to balance concerns for equitable 
punishment with the realistic limits of A l as ka 'a 
correctional resources (particularly its 
institutions)." (Emphasis supplied) (See page 
23)6 . "Cost Considerations

A fundamental goal 
master plan has is 
adequate corrections 
least possible cost.

of recommendations of this 
the provision of the most 
system for Alaska at the 
The single most effective

means of acco mplishin g this is tc avoid 
unnecessary incarceration of offenders, thereby 
avoiding the capital cost of constructing new 
facilities to accommodate growing inmate 
p o p u l a t i o n s . Av oi da nc e of unnecessary
incarceration in turn requires development of a 
full range of community based corrections
programs, including pretrial release, probation, 
prerelease and parole supervision. This is the 
basic strategy ad v ocate d throughout the plan."
(See page 25)

Projections of future inmate popul at io n reflected in the Master 

Plan are flat wrong. It was pr oj ected for the year 2000 that 

inmate populations - taking into account the enactment of the 

revised Criminal Code wit h its new sentencing and parole
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provisions - wou ld  total 1,569. This figure included unsent en ce d 

prisoners and the return to Alaska of all federally housed 

felons. The inmate population count as of Feb ru ar y Ik , 1986

reflects 2,506 prisoners, only 315 of which are housed in halfway 

house facilities. O b v i o u s l y , the impact of the re vised code, 

including determinate sentencing and certain other demographic 

factors, have had a grea t e r impact than expected. In keeping 

with the prior admi ni st ration' s suggestion that the "actual 

impact of the code s h o u l d ... therefore be ca re fully and 

continuously m o n i to r ed .. . " [see page 23 of the Executive Summary 

to the Alaska Code M as t er  Plan (1979)], then we w ou l d suggest the 

f ol l o w i n g :

A) Am end AS 33.16.090(b) in pertinent part so that it 

reads as follows;

" A prisoner, except one w ho  is presum pt i ve l y 
sentenced as a first offende~r~| is not eligible for
d i sc re tionar y parole during the term of a
pres umptive sentence;..."

B) Revise AS 12.55.155(a)(2) by changing the percent

that a presumptive ter m may be lowered from 50 percent to 75

p e r c e n t .

C) Am en d AS 12.55.155(d) by adding a n e w  subsection 

which would read as follows:
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(17) the defendant demonstrates good
potential for rehabilitation."

D) Review inmate classification standards. It is 

generally felt that certain classification standards could be 

relaxed without significant impact on the public welfare. H o p e­

fully more prisoners could be housed at substantial savings in 

"halfway house" facilities provided by the public sector under 

contract with the De partment of Corrections.

E) Increase resources for diversion programs bv the 

Department of Law.

With respect to the suggested changes in determinative 

sentencing you should be aware that there is disagreement within 

the administration as to whether the determinative sentencing 

scheme as it presentl y exists should be modified in any respect. 

It can be fairly stated that this split in opinion is 

representative of the controversy statewide. It is not difficult 

for the proponents of the respective views to narrate anecdotes 

cataloging perceived abuses with the current system. But the 

anecdotal approach is counter productive because there are few, 

if any, commentators who disagree on whether people who represent 

a significant threat to any segment of society should be 

incarcerated for long periods of time. Li kewise there are few 

commentators who would disagree that substantial resources should
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be expended in investigating, and identifying criminals and 

taking steps to protect or to pr ovide treatment opportunities and 

other relief for victims. But the bott om  line is this and it is 

reflected in the it 1 goal of A l a s k a  corrections in the mast e r plan 

developed in 1979.

" I n c a r c e r a t i o n ... s h o u l d  be used as a last r e s o r t , and 

then for as short a period as pos si ble" and "only for of fe nders 

•who present a demonstrable r i s k  to public safety...."

If this is still a v iable  goal - and we believe it is - 

than more flexibility needs to be built into our s en te ncing 

scheme, especially for "first time" offenders. The p r op os ed  

changes in the determinative sentencing scheme are sug gested 

pending full review.

The implementation of recommenda ti on s A through H 

should accommodate pr is on  p op u la t i o n  increases through 1987. But 

this is only a short-term solution. Co nst ruction of Phase II of 

the Spring Creek facility or, in the alternative, another m e d i u m  

to maximum security prison faci li ty  in the Anchorage area should 

be undertaken in the near future.



MEMORANDUM State of Alaska
TO:

Peter Goll
Alaska State Representative 
P.O. Box V
Juneau, Alaska 99811

Fill NO:

OTg February 12, 1990

TIUFHONINO:

THRU SUBJECT. HB 411 and Sentencing 
C cmvn 1 s s 1 o n

FROM
(hn B. Saleml 
o\1c Defender

Per Hayden's request, I reviewed H8 411, Section 1 concerning EXTRAORDINARY 
CIRCUMSTANCES. The proposed amendment does not restrict the judge's 
ability to find "extraordinary circumstances" as a vehicle for increasing 
or decreasing the presumptive sentence. It appears that the practical 
effect, if any, is to require judges to enter written findings and 
conclusions of law as to the rationale for referral to a three-judge panel.

I listened in on the testimony concerning HB 491 (an Act creating a 
sentencing commission). On January 19 I submitted my comments to the 
Governor's office regarding this proposal. I recognize the potential 
utility in having such a commission. It is my opinion that the enactment 
in 19B0 of the prpcumptivp ^pntenrino crhemp under Title 1? has had a 
tremendous impart on the Alaska criminal iucfire <y<tem and the (lenartment 
of Corrections. The utilization of mandatory sentences has created a
danaerous trend in terms of the increase in orison DODulation. esoeciallv 
certain minority groups (aiasxa Native reopies). r m  aiso concerned tnat
certain piecemeal measures introduced by the legislature since 1980 have
affected m  a negative way tne uniformity o t  tne sentencing statutes and
have actually created some disparity 1n sentencing prectices.

In terms of the actual provisions of the proposed legislative bill being 
discussed, I question the propriety of Section 1, subparagraph 1 which 
conditions the appointment of one of the Governors designees on prior 
consultation with the Alaska Peace Officers Association. Given the fact 
that the Commissioner of Public Safety is already a designated member of 
the commission, it appears that law enforcement has a vehicle to artlcula* 
its positions/concerns. Such a condition also invites other organized 
groups or other folks who have a vested interest in sentencing practices 
Alaska to restrict or influence gubernatorial appointments for this 
commission. I understand that the public has an Interest in sentencing
practices and is affected by same. But it is important to remember that

all of the Individuals who are "bureaucratic" appointees are members of t 
public themselves. Their Insights and recommendations will not be just a 
result of their official position, but will also be based on their life 
experience as citizens.



, enMnjirv I am 1n favor of the commission, but opposed to special
Jfoups b.1rg promot.o for mnbercMp. I'm » H o o p p o p e d t o t b p  

Alaska Peace Officers Association being given some special Influence on 

gubernatorial appointments.

JBS:sh



MAJCR STCHHES AMD EEPCRDS EEEAHN3 TO SENTENCING 
BY THE ALASKA JUDICIAL aXWCU.

Sentencing in  Alaska. (March, 1975). S ta t is t ic a l analysis o f felonysentences inpcsed in  1973.B a il in  Anchorage. (March, 1975). S ta t is t ic a l  analysis of bailpractices for Anchorage felony cases in 1973.1973 Sentences o f Five Years or longer. (April, 1975). Analysis of factors contributing to  lengthy sentences, and the impact o f  appellate review o f sentencing.Report on Repeat B ail R ecidivists in 1973. (April, 1975). Case-by-case analysis o f defendants who violated b a il conditions by committing more than one new crime while on b a il for a felony offense.Alaska Felony Sentencing Patterns: A M ultivariate S ta t is t ic a l  Analysis— 1974-1976. (April, 1977). Study requested by the leg islatu re  and used to structure pres’xmptive sentencing provisions o f the new criminal code. A lso  resulted in the creation of the Sentencing Guidelines Committee.Interim Report on the Elimination of Plea Bargaining. (May, 1977). Summarized e ffe c ts  o f the Attorney General's 1975 ban on plea bargaining as reported by attorneys, judges, and defendants.Interim Report o f the Alaska Ju d ic ia l Council on Findings o f Apparent R a cia l D is p a rity  in  Sen ten cin g. (O ct., 1978). Summary o f data accumulated on felony case dispositions and sentencing patterns frcra Anchorage, Fairbanks, and Juneau (1974-1976) giving evidence o f racial and other d isp a ritie s  in sentencing for certain  types o f offenses. Resulted in le g is la tio n  creating the Advisory Committee on Minority Ju d ic ia l Sentencing Practices, and funding of Ju d ic ia l Council follcw-up studies o f felon ies and misdemeanors. See te xt of Tenth Report for other e ffe c ts .The E f fe c t  o f  th e  O f f i c i a l  Prohibition o f Plea Bargaining on the Disposition o f  Felony Cases in Alaska criminal Courts. (Dec., 1978).[Reprinted by the Government Printing O ffice , Washington, D.C. as Alaska Bans P le a  B a r g a in in g . 1979]. Evaluates th e  e ffe c tiv e n e s s  and consequences o f the Attorney General's 1975 ban on plea bargaining, including the resu lts o f over 400 interviews with attorneys, judges, and criminal ju s tic e  personnel, and 2 -year felony s t a t is t ic a l  study.Alaska Misdemeanor Sentences: 1974-76 Plea Bargaining. (Aug., 1979).Analysis o f misdemeanor sentences to determine e ffe c t  o f plea bargaining ban on sentences imposed a fte r  t r ia l  or plea.Alaska Misdemeanor Sentences; 1974-76 Racial D isparity. (Nov., 1979).Analysis of existence o f ra c ia l disparity in misdemeanor sentences; shews sign ifican t d isparity  fo r  several categories o f offense.
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1 1 . sentencing Under Revised Criminal Code. ( Ja n ., 1980). Probation O ffice r training manual for the revised criminal code.12. Alaska Felony Sentences: 1976-1979. (Nov., 1980). Follcw-up study requested by the leg islatu re  on felcny d isp a ritie s ; shews disappearance o f  most r a c ia l  d is p a r it ie s . Additional analysis and findings an sentences in  ru ral a re a s , e f fe c t s  of attorney type, and possible continuing trends frcra the plea bargaining ban.
1 3 . A Preliminary S ta t is t ic a l Description o f Fish & Game Sentences. (1981). Reviews data from F ish  and W ild life  Protection data tapes; finds su ffic ie n t disparities to  warrant fu ll-s c a le  s t a t is t ic a l  analysis.
1 4 . Alaska Prison Population Impact Analysis. (1982). Funded by Division of Corrections. Estimates growth in sentenced felon prison populations based on potential and actual le g is la tiv e  changes.15. Alaska Felony Sentences: 1980. (Dec. 2, 1982). Study requested by thele g is la tu r e  as a continued monitoring o f sentence d isp a rities and a n a ly s is , o f  the e f fe c t s  o f  the revised  crim in al code. Showsdisappearance o f d is p a r it ie s  (racial and. attorney type), shortened sentence lengths.16. S ta t is t ic a l Analysis o f Mai or Fish & Game Offense Sentencing Outcomes. (Dec., 1983). Funded by the legislature in 1982 to  study sentences imposed on 1980 and 1981 fis h  and game v io lato rs. Found widespread d is p a r it ie s  and fluctu ation s in  charging and sentencing patterns.Recorrrended ccmolcfe ravis"’ on of ato.1 ic?hle statutes srd codas.17. Alaska Misdemeanor Sentences: 1981. (Dec., 1983). Funded by thele g is la tu r e  to  analyze misdemeanor sentences imposed during 1981. Recommended alcohol treatment programs for convicted defendants and increased le g isla tiv e  sanctions for DWI to  reduce the incidence of alcohol-related crime.
1 8 . DWI Sentences; 1981. (March, 1984). Additional analysis o f CWI (drunkdriving; sentences included in  the 1981 Misdemeanor Study data base.Types of sentences imposed fo r DWI convictions and characteristics ofoffenders are described.19. Alaska Felony Sentences; 1984. (March, 1987). Describes felony sentencing patterns fo r 1984 cases. Analyzes the impacts o f  presumptive sentencing and other criminal ju s tice  system changes between 1980 and 1986.20. Plea Bargaining Ban/Presumptive Sentencing (I/P). (December, 1990). Follow-up evaluation o f  A la sk a 's  ban on p lea  bargaining and i t s  interaction with presumptive sentencing. Describes the evolution o f the Attorney General's policy between 5.975 and 1990; analyzes statutes and case law affecting sentencing; and provides detailed s ta t is t ic a l  data about case dispositions and sentences between 1984 and 1987.
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Ovx th* yaari  Th* Washington Monthly has triad lo convince liberals that they're loo soft on criminal$ 
who a,* dangerous and conservatives that they ere too hard on those who aren't. Michael Dukakis's 

dtthcuitos with the m e  Horton case made H dear that we tailed to get at least pari o l our message across, 
which explains last month's cover story ('When Criminal Rights Go Wrong.'  Paul Savoy), 

as well as this one, and others to come.

X>
Who might be eligible for this iy|>e of lenience'! 

Obviously not rcmurseless violent ulfeuileri, like the 
conscienceless killers of the Kansas farm family de­
picted in Truman Capote‘a In CnIJ Blood. That they 
ahould be Imprisoned fur a very long lime is a self* 
evident message that our corrections systems, which 
keep paroling and furloughing Willie Hortons, seemSentences That Make Sense

Making the punishment fit the crime 
by James Bennet

It was very hard, last July, to figure out what the 
senlence handed Oliver North meant. A jury had con­
victed him of three crimes: aiding and abetting ob- 
slrui.ion of Congress, destroying and falsifying offi­
cial documents, and accepting an illegal gratuity (the 
security system). The sentence included probation, a 
fine, and community service. There seemed to be 
something in it for everyone. Where Richard 
Viguerie saw "vindication," The Washington Post 
found proof that “You run a rogue policy even out of 
the White House . . .  at your peril." Mary McGrnty 
worried that the sentence demonstrated "there is no 
limit to what presidents can gel away with in this 
country." but The Wall St. Journal celebrated if as a 
triumph over "the criminalization of political differ­
ences,” on a par with the abolition of the Alien and 
Sedition Acts.

To those not paid for their opinion, the only obvi­
ous conclusion was that Judge Gerhard Gesell had 
thought long and hard, trying to come up with a sen­
tence tn fit the criminal. That made sense. And as ev­
eryone knows, the jails are crowded, so putting a 
nonviolent felon like North on probation, with a 
combination of punishments, seemed sensible as 
well. But the chaos of conclusions drawn in the press 
indicated that, though Gesell had sought to punish 
North, the effect of his senlence was ambiguous. The 
man had betrayed his public office, destroyed evi­
dence, and lied to Congress. Wouldn't a few months 
in jail have made the punishment clear?
Jamri Bttintt u an ntinv uj The Wuhinjlon Monthly ttrnaok asitridjue MJ prinidrd h) Ethan Femsilvtr and Ntd Martel.
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Both aspects of that ambivalent response have 
merit, and their implications go far beyond the sen­
tence of Oliver North. There are other convicts who 
should be in prison but aren’t, and there are many 
more who are locked up but needn’t be. Together 
they constitute a major challenge for Ihe American 
justice system: It's time to start keeping Ihe right 
people out i. - prison, and putting the right people in.

Thu federal system is holding 56 percent more 
prisoners than it was built to, the California state sys­
tem, 75 percent. We pay almost $10 million a day to 
build prisons, and prison construction is the fastest- 
growing sector of many stales’ spending. When this 
boom is completed, a lot of state systems und the fed­
eral system still won’t have enough beds. ‘Prison 
overcrowding” has a mised meaning for inmates. For 
them, it means that what was once u storeroom or a 
gym is now a cell or a dormitory, and that fewer and 
fewer can gel vocational training or drug treatment. 
Bui for many, it also means they'll be gelling out ear­
ly. And for some ciiminals, il means they're less like­
ly lobe going in at all.

In New London. Connecticut, drug dealers sent 
awaj for 10 years have been released in fewer than 
four months to make room. In Ihe District of 
Columbia, a planned police sweep of drug-ridden ar­
eas was canceled because there was no place to pul 
the new prisoners. While the average prison senlence 
quadrupled in length between 1965 and 1985, time 
served remained constant, thanks to court orders cap­
ping prison populations that squeeze some inmates 
out early. Under the logic oi release plans used to

deal with these caps, a man sentenced yesterday to 
two years for credit card fraud would be held, while a 
rapist who had served seven yearn of an 8-to-15-year 
lenience would be released.

Rather than forcing corrections officers to decide 
whom to let out in a crisis, judges should be thinking 
more curcfully about whom to Jail in the first place. 
"There aren’t enough beds," said Judge lohn Uyntes 
of the Eighth Circuit Court in Baltimore. "We’ve gut 
lo learn to discriminate.” He gives the esample of a 
man convicted or a nonviolent felony, suy car theft, 
who has a wife, child, and .rgular job. Judges realize 
that putting the man in prison would mean putting Ills 
family on welfare, but the Department of Corrections 
provides no other option. One way lo punish the man 
more inexpensively, Bymea said, would be to let him 
work at his job during the day while spending his 
nights in the city j.iii.

Byrnes was describing a form of "alternative sen­
tencing." The driving principle of this approach lo 
corrections is that Incarceratiun should be viewed as 
the toughest long-term punishment, not the only one. 
That’s not a new idea; it’s the theory behind proba­
tion. which judges have used for years lo avoid sen­
tencing criminals lo prison. A criminal with a sus­
pended sentence— like North—must obey any 
conditions of probation the judge sets: how often he 
has lo check in with his probation officer, how many 
hours of community work he has to do. Hanging over 
his head is the threat that if he fails to comply, his 
suspended term will come to life, and he'll wind up 
in jail. That technique has enormous potential. By ex­
panding the range of punishments that can accompa­
ny a suspended sentence and sharpening supervision 
by probation offices, judges can punish—and possi­
bly rehabilitate—some criminals either without send­
ing them lo prison or by adding just a brief prison 
term to a sentence's mix of sanctions.

In a few cases, alternative sentencing involves 
ntutcliing ihe punishment to ihe crime, us Dante 
would have: forcing a man convicted of driving 
drunk to work in a hospital emergency room or a 
slumlord to live in one of his ftretraps. Usually, 
though, the sentences aren't that symmetrical; they're 
just sensible. Alternative punishments include op­
tions like house arrest, fines, victim resliluliun, inten­
sively supervised probation, and community service. 
Some programs, like a model probation system in 
Georgia, have cut recidivism rates among convicts 
below those of people jailed for similar crimes, for 
about one-eighth the cost of prison. Others, like a 
community service program in New York City, don't 
pretend to make angels out of the petty criminals 
they divert from cells: They set out only to punish, to 
cost less, and to save bed space for dangerous felons.

R em orseless v io len t o ffe n d e rs s h o u ld  he im p riso n e d  f o r  a  very lo n g  tim e. B u t it d oesn  ’I m a k e  sen se th a t a lm o st h a lf  o f  th e n a tio n 's  p riso n  sp a ce  is tak e n  u p  by n o n v io le n t c r im in a ls . 7hey m a y  n ot a ll  be Je a n  V aljea n s, b u t they a re n  't a ll  Ted B u rn ly s either.
to have never quite gotten. Habitual nunviolenl crim­
inals, Ihe ones who start stealing again as soon as 
they return lo the streets, also must be locked up for a 
long time. But it doesn't make sense that almost half 
of the nation's prison space is taken up by nonviolent 
criminals. They may not all be Jean Valjeans, but 
they aren't all Ted Bundys either. .

Criminals requiring only a short prison term in­
clude white-collar felons like North, the Savings and 
Loan cun artists, and Jim Bakkcr (who just got 45 
years for fraud). Prison is useful in these cases not 
only to punish, but lo deter. Jail's power as a deter­
rent increrses with the social rank of the person con­
templating a crime. After reading Tom Wolfe's The 
Bonfire o f the Vanities, who could forget how just 
one morning in a Bronx holding tank transformed 
Sherman McCoy, the fallen bond trader? That was 
fiction, true, but based on one solid fact: The com­
fortable can still be scared straight—not so much by 
the lengtn of Ihe potential sentence as by the guaran­
tee that there will be some real jail lime. Hot-blooded 
criminals, for whom the crime was an ad of passion 
to be forever regretted and never repeated, may also 
require only a short term, joined to suspended lime 
and some alternative punishment. The prospect of 
hard time is the chief advantage uf Ihe suspended
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sentence: if a man, beats up a close friend ufter a 
drunken argument, chances are a judge ten safely 
punish hint without separating him from the commu­
nity; but if he goes back and does it again, the judge 
can invoke the suspended term and put the thug 
away.

Maybe because only grisly crimes make lor good 
news stories and movie plots, it's a bit surprising to 
look at what types of criminals ere actually slutting 
our cells. Some 81 percent of the prisoners in the fed­
eral system are in for nonviolent crimes like embez­
zling and evading taxes, and 34 percent of stale pris­
oners have no record of violence. For 18 months, 
Urandeis University's National Institute for Sentenc­
ing Alternatives has been studying the criminal histo­

ries ol ihe I7.UXI stale prisoners in North Carolina, 
where die costs ol corrections have more than dou­
bled in the past III years. The Institute's director, 
M;ok Corrigan, said Ins slatf found lh.it 21) lo 30 |>er- 
ccnl of North Carolina's prisoners might be safety 
punished outside prisons. Thai figure is consistent 
with studies the institute has done for Maine, 
Arkansas, and Alabama.

The institute is recommending several options to 
the North Carolina legislature. For example, car 
ihieves might he placed in u residential program, in 
which they would be required lo hold a lull.lime job. 
Of their earnings, some would go to pay back their 
victims, some would go lo pay for their program, and 
some would gu to their own savings—und some, of

:: Restitution:" - 
Real Fine For Criminals

by Karen Lehrman

“Under our system of law." then-House Major­
ity Whip Tony Coclho said last spring, “John 
Mack owed his debt to society, not to this young 
woman." But Mack, who subsequently became 
Jim Wright's right-hand man. had slashed the 
young woman’s throat, not "society's." Mack had 
beaten the young woman over the head with a 
hammer and left her for dead. Pamela Small's 

- family paid thousands of dollars lo hive her face 
and skull reconstructed. Besides silling in jail for 
a few years more than the 27 months he served, 

. shouldn't Mack have had to contribute something 
(like miybe everything he owned) lo repair some 
of the damage he'd done?Today, Coelho'a "logic” notwithstanding, he 

i probably would have. Federal judges and judges
* In 23 states are required either to order criminals 

to compensate their victims or to explain in writ­
ing their reasons for not doing so. And in the last 
few years, an almost underground system of vie-

• tim restitution programs has sprung up across the 
•I country. In one of these programs, while incarcer­

ated, Mack might have had lo work off his vic­
tim's medical bills. He might have had to sit
Xartn Lx to man u  uilsunl editor v f The N«w Republic, i

across a table from his victim and face up lo what K. 7.
he'd done to her. He might have been moved d ; , .
enough to apologize, which, in Small's words, •« ,s .A  
"would have helped. If only symbolically." i  "j1 x'*

The concept of victim restitution, of course, is , > \> ■ 
hardly new. In the Bible. Zacchaeus, a corrupt lax i M ' 
collector, had to pay Israelites four times what he .i"  ,j 
had taken from diem and then give half of what he jj)>* .• j .  
had left to the poo:. Throughout much of medieval ' i . : 
limes, restitution was the method of choice to re- j ; V . . 1 ;  : 
compense victims. But in 1116, England's Henry '' :.--T.
I, son of William the Conqueror, made himself the a/. lj' I !|\tr 
victim of all criminal crimes. A fortunate side ef- v V |'■ ;V . 
feci of this move was that the stute got to keep all ? 
compensation. The role of the victim graduuliy 

. disappeared from the criminal justice system; to 
seek compensation, a victim was forced to go 
through arduous and often prohibitively expensive 
civil court proceedings.
■ The idea of victim restitution resurfuced in the 
late 1960s, propelled by a general dissatisfaction.jVV, n 
with both institutionalization and probation. Reili-'-f, ■
lution could hold a crook accountable for his-. ■,),» - ,  
crime—benefilting the victim, Ihe community, and i ' 
perhaps even the offender. One of the most inno- ; ; ,  '.,
zative reitituiion programs wai started in the > • ;

coutvc, would go to pay taxes. Right now. Nurtli Car­
olina's only option is to pay between $11,000 and 
$23.(XKI a year In jail tlie.-n.

Robojudge

At the same lime that alternative sentences are 
making more sense than ever, Congress und stale leg­
islatures arc passing laws that prevent judges Irum 
using them. Congress enacted bills revising sentenc­
ing practices four limes in the 1980s: 1982, 1984, 
1986. and 1988. Every year was an election year, and 
every law was a little more "lough un crime."

Rollups the most radical change—with the most 
dire implications for crowding in Ihe federal sys-

lem-came in 1984, when Congress creaicd the U.S. 
Sentencing Commission. It directed the group to 
overhaul the old "indeterminate'' system nl sentenc­
ing, whieli alluwcd judges great discretion, often pro­
ducing wide disparities in sentences fur the same 
crime. The Sentencing Commission mapped nut 
guidelines with which judges must calculate alt sen­
tences by determining u crime's "offense level," 
achieving wliat one judge called “sentencing by com­
puter." Thanks tn a bias of the commission toward 
longer sentences, inure criminals are going to jail for longer periods.

The guidelines kicked in lor crimes corrnniied al­
ter November I. 1987. Combined with the mandatory 
minimum sentences Congress enacted for drug of-

r
k

Quincy, Massachusetts, District Court by Judge 
Albert Kramer in 1975. Kramer thought there ex­
isted a better option for first-lime offenders than 
putting them back on the streets or in jail. He pul 
them to viork.

His f.arn-lt program found offenders mini- 
mum-wage, part-time jobs in the community (at 
department stores, grocery stores, car washes, gas . 
stations—whichever local businesses would take 
them). The criminals gave two-thirds of their' 
camings to their victims until Ihe debt was paid, 
keeping the rest. For many offenders', it was their 
first job; for others, it was the first lime they had 
borne responsibility.

The program was so successful—approximated i- 
ly 80 percent fulfilled their restitution obliga­
tions—that even offenders convicted of violent 
crimes were included. Now there is no longer an " 
Eam-ll program per se at Quincy court; there's a .. 
probation department that does creative restitution 
and community service sentencing. The depart­
ment hands out about 1,000 restitution ordert a 
year, at an average of $400 each. In 1988, 
$350,000 passed from criminals to victims.

More than 500 jurisdictions now offer some' 
type of victim restitution program, whether set up 
on the Quincy employment-focused model, on e 
work center model (for those who need incarcera­
tion), or on a more victim-oriented model (where I 
paying off the victim is more important than find-, 
ing the offender a job). In general, the victim’s' , 
role in these programs has been growing, often out 
of sheer practicality. Rathe; than just leave the,, 
restitution up to the judge, many jurisdictions' 
have adopted the ‘‘arbitration” method, which pro-, 
Iccts the offender against exaggerated claims and ' 
offers the victim a chance for real input. Bssential-. 
ly. Ilie two parties haggle, through a probation o f  y
 ------- 1___________ .... ,  L-

ftctr, over the appropriate restitution.
Some programs, like one run by the sheriff's 

department in Genesse County. New York, elimi­
nate ihe middleman and have die criminal and vic­
tim negotiate face lo face—even in cases involv­
ing violent crimes. According to Bun Galloway, a 
professor of social work at the University of Min­
nesota, who has run several mediation programs, 
when the criminal meets his victim face-io-foce he 
often apologizes—and he's more likely lo pay 
back in full. Besides the financial benefits, restitu­
tion Is thought to bring psychological comfort to 
victims by restoring their sense of fairness and 
control over their livei. Victim-offender meetings 
also bring a feeling of cloture.

Given these benefits o f restitution, judges 
should have lo require it in ill cases involving 
damages. And there should be some mechanism 
so that die improved shed criminal who cornea into 
money later doesn't get off scot-free. Mack was 
miking just over $5,000 a year when he attacked 
Small, but by the time the story broke last year he 
was earning roughly $89,500.

Not only would a ayi:cm like this better sensi­
tize judges to the needs of viclimi, it would force 
them lo use rcxfililutiun in white collar caves. The 
complexity and large amount of money involved 
in these cases currently discourage the use of 
restitiution. Many savings and loan executives, for 
example, could never in their lifetimes pay back 
ail the people they robbed. These guys usually 
wind up getting fined and serving some lime. But 
just because they can't pay their victims back 
doesn't mean we shouldn't ru le  them try. Should 
Charles Keating gel convicted, would you rather 
see him silling around in die prison camp in Dan­
bury, Connecticut, or, after pulling in a little time, 
working off his debt in a downtown car wash? a
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Icnvev. ihe new rule', arc vending sniiic prisnn tcmtx 
Ihintigh ihe roof. "I had a young man wlin was a se­
nior |in collcgcl and a vanily alhlclc." said a district 
court judge in Washington. D.C. The roan had started 
ilealmg thugs mi campus—a crime the new laws pun­
ish severely. "The long and the short of it was llut 
he‘s been sent to jail for 12 years. I would have sent 
him to jail, hut not for 12 years. Ilis life is ruined.

F o r  so m e  p r is o n e r s , a  little  tim e  b e h in d  b a rs  c a n  g o  a  lo n g  w a y . W itn e ss th e  re c e n t p h o to  o f  le a n  D o e sk y — h u n c h e d  o ver, w ith  s c r a g g ly  h a ir  a n d  b e a r d , in  s n e a k e rs  a n d  s a g g in g  s w e a tp a n ts .
lie's going to come out ol jail a middle-aged hood lum."

In the first si* months ol 1989, after all these new 
laws had begun to operate, the combined state and 
fedi-ral prison population grew more than twice as 
fast us it had ever grown. And we haven't seen any­
thing yet. Expanded definitions uf felonies are mostly 
responsible for swelling the population nnw. In 
Delaware, for example. possession ol more than live 
grams -about Ihe weight ol a imkel ol any con­
trolled substance, including marijuana, is classified 
as a "violent crime." The criminal automatically goes 
to jail. Out the sentence also carries a mandatory 
term, three years without pande or lime oil for good 
behavior, (he guidelines and mandatory millilliuilis 
mean that a couple id years down the road, today's 
prisoners— like the college drug dealer—won't be 
gelling out when their predecessors used to. Despite 
projected prison consliuclinn (much id which was 
planned without considering the elicits of these new 
rules) inmates will begin lo slack up like never be­
fore. ratcheting up the pressure on our hit-or-miss 
caily release systems.Stars and bars

Luckily for him. Oliver North committed his 
crimes l*efnre the guideline* came into effect. Ihe

commissioner* were particularly tough on white-col­
lar criminals. An expert in applying Ihe rcw rules 
said Noilh would piobahly have landed at level 19: 
3d in 37 mouths in prison, followed hy two lo three 
years on supervised release. Well, justice is finally 
blind. Unfortunately, she's alsn more clumsy Ilian 
ever. Certainly a man whose crime was ahuse nf 
power should lose his lilierty for a while, Tlierc could 
he no more elfcdive punishment for him and no bel­
ter example fur potential While House felons. Out 
three years of prison fnr crimes like North's amount 
to revenge, nol punishment.

The new rules have made uniform what the sys­
tem's lack of alternatives has encouraged for years. 
Jean Harris, then the 38-year-old headmistress of the 
Madeira School for girls in McLean, Virginia, mur­
dered her lover in a jealous rage in 1981. She got 15 
years to life. She's served eight years at a New York 
Stuic prison, where she's written two books and had 
two heart attacks. In They Always Call Us Luilies, 
Harris wrote that before going lo jail, she imagined 
arriving would be "like landing on ihe moon." Il's 
safe lo say she's now belter infonned; she's been hu­
miliated by guards, tortured by the screams of insane 
women, and very lonely. She surely tear ,ed long ago 
the Ic'.vms that prison can leach.

In a 1987 Mudctaoiselle column on Harris. Bar­
bara (iri/ruli Harrison wrote, "Where there is crime 
mere must be punishment." Right on -hu t that 
doesn't mean, as Harrison concludes, that justice can 
be served nnly if Harris slays behind bars. The New 
Ymk Times made a similar lapse in reasoning in a 
1988 editorial arguing that justice will lie served only 
il Harris gels clemency, fudges shouldn't have lo 
melc out punishment the way the rest of us switch on 
a lamp. If Harris doesn't deserve complete liberty, 
hut luiilii-i piismi time is loo harsh, she could now lie 
punished 111010 mildly with some sort ol service. If 
she needs luughc; punishment lhau that, a judge 
could slick her in a residential facility, fine her into 
(lenury. und divide her days In-tween teaching kids 
and sciiihhiug pots and toilets, llut why ale we still 
paying so much money to keep litis h.umh-ss old 
woman in jail?

Enter Zsa Zsa Gabor. Gabor slapped a police offi­
cer last June ami went on lo make a media circus out 
ol her trial. All in all. said I'lcvcily Hills Munitip.d 
Judge Charles J. Rubin in sentencing her. "she 
demonstrated an altitude of continual contempt for 
the legal system." He gave her a "split sentence": not 
just fines and community service bin also three days 
in the county jail. Gabor's husband has said that the 
"rich and famous" shouldn't have lo go to jail; the 
beauty ol the sentence is that it's exactly that altitude 
that pm Oahm there.
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Gabor in litin* uying Ih Iu t . her toneme innt J 
iclehiiiy th jude . like her trial. But the lelevitiun 
cann-rav won't be able in follow her intide. Tlic for­
mer Mitt Hungary will probably find ihjt the pell) 
indignities—gelling finger-primed and patted down, 
wearing the plain Woe jail tuil—and real fnittruliont 
o f her three days will make her regret her hehatior. 
Avl any careless driver how it fell lo spend a few 
hours pacing ihe cement floor and eyeing his cell­
mates in a shc rn ffs lockup, wailing for a sleepy 
IriciKl to arrive with the money: for some prisoners, a 
little lime behind hart can go a long way. There 
could be no more striking image o f incarceration'll 
quick and lasting effects than The New York Pint's 
recent shot o f Ivan Boesky—onetime insidcr-iradcr 
and current inmate—hunched over, with scraggly 
hair and heard, in sneakers and sagging sweaipants. a 
pair of shoes clutched in his left hand and a dulflc 
hag in his right. The man will undoubtedly wear a 
suit again one day. But he. and we. will know where 
he's lien.North by North’s desk

The dash o f |ail time for Gabor was crucial lo 
Judge Kubm's creative ntit of sanctions. Somehow, it 
made the senlence seem appropriate in a way that 
Oliver North's and Jim Bakker's were not. The day 
after North's sentencing. The Washington Pint edito­
rial hoard sounded worried—as though, alter a long 
night of head-scratching, it was still trying lo con­
vince itself that Judge Gerhard Gesell had done Ihe 
right thing. At bottom, the Post decided. North s sen­
tence was "fair enough": " lie  won't have lo go lo 
prison. IhiI he's Icudly gone unpunished."

Make that "nearly gone unpunished." Gesell fined 
North 5150.0110. It should lake him exactly si* 
speeches to come up with it. Then there's thal 
52 VIKNl Marine pension (almost the price o f a whole 
speech), automatically canceled by the conviction fnr 
shredding documents. The Wall Sheet Journal called 
this "Nunh's biggest punishment." This fall, il oc­
curred to Congress that il was time lo revisit Ihe 
shredding law. It exempted from t'.te statute any "re­
tired regular officer o f the Armed Forces o f the Unit­
ed States." "Mr. Prcs'Jent." drawled Jesse Helms 
from the Senate floor. "I will just say lo Ollie North: 
this one is for you "

The community service requirement seemed the 
most satisfying provision for all commentators. It s 
what North's lawyer. Brendan Sullivan, asked for. in­
voking the curious logic o f high-priced defenders that 
their clients' willingness to perform a community 
service sentence should be regarded as cause fur 
awarding one. Even Mary McGrnry. nllie-wise dis­

pleased with the senlence. conceded that the service 
would mean "frustration for a hotshot." Tlie Post edi­
torial hoard, still unhappily chewing it all over, found 
a strange way in xtrelch Ihe service out: North was 
"required to give 1,21X1 hours o f community service 
(a lo / 1 lla- tune already given tit his defense). . . ." 
Icmphasis added)

Robert McFeniane’s 
lawyer said he 

w a s  “working with 

quadriplegics." Ihe wo r d  

that people familiar with 

McFarlane's volunteer 

seivice kept using to 

describe it was 

“lobbying. ”

Gesell said he hoped ihe ac/vice would remind 
North of values he overlooked in Ihe "elite isolation 
of the White House." But North seems just to have 
traded nne form of elite isolation for another, lie's 
working wilh Save America's Future (SAFe). a new 
group based in Washington lhal hopes lo  prevent 
dtug use among children and teenagers. Everyone 
seems lo think he's a great guy. hut it's hard to gel .1 
handle on exavlly what he does, lie doesn't help set 
policy, and he doesn't help put it into action in the 
field. He works in an "administrative capacity" to 
help "coordinate activities." This fall, in a story about 
his service for Fair/as magazine (no. he neve* de­
scribed what he docs). North wrote. "II I c j i i ,  in 
some small way, help lo save a goodly number o f Ihe 
young people ol Washington from the evil ol thugs 
then I will base fulfilled some small part o f my obli­
gation us a Christian."

Accotdtng lo Wilbur Atwell, the director o f SAFe. 
Noitli has worked outside o f the olfiec ante since he 
started his service in August. During his first month 
(coincidentally, befure the interest o f Ihe press 
waned) he pul in dose lo 150 hours. Alwcll called 
thal "extraordinary." But since then. North's been do­
ing between 12 and 15 hours per week, somewhat 
less than the 16 he was scheduled lo perform, lie's 
not even there at set times—Alwcll described his 
schedule as "flex ib le ." Last July, McGrnry an­
nounced that North had been awarded "a commission 
in Ihe drug war." But when il comes lo battling drugs, 
the heavily decorated l.t. Colonel has turned out lo be

just .iihiiIh'i spare lime desk jockey.
Alter Ihe sentencing last spring. Sullivan. Ninth's 

lawyer, requested a stay o f payment o f Ihe fine* 
pending un appeal, scheduled fnr February, llut he 
added llut ” 1.1. Culoncl Ninth does not seek a stay of 
the sentence o l pollution conditioned on community 
service." In a perverse way. Ihe Post turned out lo lie 
right: Nunh’s I.2IXI luiurs o f community wotk arc a 
continuation o f "the hours already given In his de­
fense." North “ would like lo begin promptly the im­
portant cnnmiunily service program ordered hy Ihe 
(Tuiil," wrote Sullivan. In other words: We ll skip 
the punishment, thanks, hut we'll take Ihe moral cre­
dential.Abuse by ‘Best Use’

Muvli caieful wink goes into producing an alter­
native sentence like North's. Once guilt is determined 
in a high-profile case, the defense and Ihe prosecu­
tion work up "sentencing memos" presenting tltcir 
vision til ihe ideal sentence. Tlicy lend in disagree. A 
piohaiinn officer puts together a third, supposedly 
unbiased memo. In less glamorous cases, Ihe judge 
illicit gels no report at all. In the jurisdictions where 
probation officers do assemble reports. Ihe officers

ate Ircqucnlly so nveiwliclmed flial llicy van manage 
to make only a call or iwo More plugging ilk’ con­
vict into a familiar sentencing formula. A larger in­
vestment in our prnhafiiin offices would go a long 
way ’award dealing with overcrowding, not just hy 
hikistmg supervision hut hy jirnduciiig hardnosed ap­
praisals id all criminals' eligibility fur alternatives. 
Barring lhal investment, alternatives lo incarceration 
are likely to remain loo rare fnrllic broke criminal 

In llir meantime, lawyers at lonicr firms have 
mined die seme iking memo into an an Inrin In his 
upcralic 17-pjge memo. Sullivan switches so quukly 
from irunipcling ihe indcjiendem counsel's malice 
('"Ihe I f  s memoiaiidum shows it will slop at niuh- 
ing in ils clfnil lo crush Oliver North . . . .  die blows 
it sidles . . .  are as loul as any we have seen.") in 
softly sirnking a violin through tales of North's hero­
ism in war and sulTering under press .scrutiny, that hy 
the end. when Sullivan suddenly changes ladies and 
appeals lo reason ("There is no need to incapacitate 
or rehabilitate Lt. Colonel North."), the reader can 
only, limply, agree. Where Micliacl Dvaver's meinn, 
running 49 pages (including lahle o f contents), 
graphically treats him as a pathetic character ("Mr 
Deaver was feverish, confused, disoriented, leltuigic. 
ami was experiencing boili auditory and visual hallu-
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limn the government lit .wvivl i I if divtblrd in tivmg 
milMilf hmpii.ds. Among other (aikv lie's been tiolp- 
ing Iter file for lav-exempt suius. The mini) llial pen- 
pie familiar wilh MiPailjnc'v vnluiilccr sciviic kepi 
using in describe i l was "lobbying ." McNew 
wouldn't utk ahmil her woik t*iih Mil-ailanc "Him 
llic Ill'll did you find Itul jhiiul lhal ?”  she asked

NK New s project is unquestionably wmlliwliile. 
In laii. it's wi wmihwliilc lhal >oo\J expect a Ilian 
like Mifiailane In contribute his skills and talents tn

beefing up probation 
offices is not expensive, 

particularly in 
comparison to pnson 

costs. Georgia's 
Intensive Supervision 
in Probation program 
costs about $ 7,700 per 

yOar per offender. 
Prison in Georgia 

costs $13,500.
it dining his free time. Instead, lie gels in contribute 
them during what is i|uitc literally his uimec lime, his 
suhstitme jail time. How did he wand up with this 
toothless service? " lie  has a vast experience, you 
know, he has managerial skills and understanding of 
Ihe legislative process." said his judge. Aubrey 
Robinson.

Il doesn't lake much o f an imagination tn coinc up 
with the sons of absurdly nonpunitive sentences Best 
Use would justify: an insider trader could be ordered 
to lecture business school classes oil ethics; nr an ue- 
tor who sexually exploited a 16-year-old could be or­
dered lo give a handful o f antidrug talks lo high- 
schnol students; or—now stretching the imagination 
a bit—an upscale clulhicr guilty o f tax evasion could 
be required to put on a fashion show lo raise money 
for ihe city budget; or a rock-bind manager who as­
sisted in smuggling 19.5 tons o f marijuana into the 
U.S. could be sentenced to produce, oh. three anti- 
drug concerts and lo cut an album. . . Wail a minute. 
Those are all actual sentences. And by the way:

46 11* Wiihinjlixt Mwiihl)/JanijO) IWII

Wilkes llashlnrd /.nr money lot the city nl San frail- 
cisco with his lashion show. And Humid ■'Due" 
Mitilicc, the manager o f "Hon Jovi," is now a defen­
dant in the I iiuisi.ina trial ol what may turn out In be 
Ihe largest drug ring in U.S. history.

riK-re's just on punishment in making Robert Me
I .iilaue lobby m "elite isolation" during Ins tree lime.
II can In- punitive—or at least educative and |iossibly 
rcltahdilalistf—lot white-collar criminals to work in 
wmlds they would otherwise have no contact with, 
and foi ull criminals lo  work at duties they would 
otherwise never perform. Mcparlunc might learn 
.something from working in a soup kitchen; drug 
dealers might benefit Iroiti being stripped o f lltcir 
jewi-liy and warm-up suits ami sent lo scrub and 
paint Ihe walls nl the housing projects they've 
abused.

It's wmlh noting thal Judge Jackson did not assign 
IX-avcr lo use his skills as a lobbyist and l ‘K c/ar (as 
his sentencing memo had suggested, listing a few 
programs seeking help wilh fundraising and public 
awareness campaigns). Part o f llic senlence Jackson 
gave IX-avcr. who lied lo Imili Congress and a ledeial 
grand jury, oo/cs llest Use: IXaver has in sjiend 5INI 
hours educating medical sltulcnls at (ii-orgelown 
Ihiiveisily on alcoholism. Ilui he also has to s|S'iid a 
thousand lintus wmking at a shelter lor uddicls and 
alcoholics in iuuer-cily Washington. IXaver says lie 
feels like he's contributing to Ihe shelter, where, 
among other projects, lie has started diciinn classes 
for res'Jents whose p.nglish lie thought would pre­
vent llici:-1 ruin ever holding a job. "I have a lot more 
time." he said, "and a lot mure to learn."

But Deaver hasn't been complying with all the re­
quirements o f his sentence. He hasn’t been spending 
nights and weekends at the shelter, as Judge Jackson 
stipulated he should "as circumstances permit and 
warrant." Not lhal anyone's likely In call him on the 
infraction. It's so piddling, the system reasons, and 
probation utficcis are so busy. And that’s ihe final, 
sad scant o f white-collar alternative sentencing. Ihe 
soft senlence gels softer over lime.

That's why. just as prison is essential for people 
like Ualxir. who feel they live above the law. it's nec­
essary for criminals who abuse the public trust. I lie 
screams Jean Harris still hears in the night would af­
fect North or McParlnnc or IXaver just as deeply and 
send an unmistakable signal lo  others who might 
consider committing crimes like theirs. Had North 
been given some prison linte. he might have ended 
up in the Petersburg prison camp 25 miles south ol 
Richmond. It’s a tniuimum-securily prison, wilh no 
fence. But it's not exactly summer eantp. The cells 
arc liny and shared by two. The grounds are spotless, 
but only because the inmates spend their days pick-

■ - m m

r

I*> ^ The
WRIGHT ON TARGET

I nr news <uitl ideas 
'of lead ol die luive.' 

order the Monthly now 
and save up lo 42% oil the 

rerjiilnr newsstand price

N.WM* .
Atlil'U . . . . . . . .
i l l y  .

IJibillfit* I I Mr.iru ,utl ( I ViM L«W(J 9 
S h | H « I i k c

lVIIC'IIUCl n. in ju ry
got Iht-ir.start.

Three years lu-fure the downhill nl llnunr 
Spi-akcr -litti W iiglil, 7'/rc UWn/ig/nn 
SUmihh warned it* readers; “ IfT ip  
O'Neill seems like the sort nf guy who 
would write out it taxpayer emlnt soil 
check In everyone wlm tried to sell him 
swampland in Florida. -Jim Wright seems 
more like the guy selling the land .'
And that's not the first time we antici­
pated the news lh a l would Inter moke 
headlines. . .

^  In n .story we run six years ln-fnrv the Challenger disaster, we 
wnnied that the space shuttle was unsafe, saying, "Here's the plan. 
Suppose one n f Ihe solid-fueled boosters fuils. The plan is, you die."
^  Seven months /n/ore Ihe stink market crash in 1S.S7, we 
warned that the programmed trailing and low-margin stork options 
could turn a bail day inln HI;—k Monday.
^  Months hrfiuv Ihe Iran-tTnitra scandal broke in newspapers, 
we war*; Mm omul Nerurily floum il stall'is the
Wti-.ii in hislory.”

in g to n  M o n th ly  r f i S S S L
fo r re-election—we 

5 p e C ja | local governments
introductory 
offer— for new 
subscribers only:
1 1 I loll year 

111 issues) for S 20 00 
t; 2 lull years 

(22 issnec) fnr $ 10 (id

I J  f . ; * V

lonihly
subscribers only)

fur mily $20 00 

ui'jil fill only 00
••----------- CCWnp dry.

/v /ip

CWkhkxnoilnt̂ ki U . I
• AutkW.til.ft/! 301 SO I Kxp

MKimiiiiy
► ill I ‘.III.till.Mi Mill Ill|i1|i.l. fill I I |e..l.i|:« .all •-tin I It at
S f l i i )  I n  T h r  l k i i > / i i » i j , ' f < d i  A f - . n / / . f »  H i l l  ( * t * 1 1 1 1 1 1  I I I  a t l  A t  I 1

mill $'•
. N \ V  W . u l u i l f i l M I .  1* 1



mg up iig,ucllc trails ami sinning limns One .tiler- 
iiivhi in Dticmhcr. a group nl |i|i'Ui>eis was li.inl .11 
wink, painting a spotless white « jII wlnie.

llut real jail will always he llic hcsl ilelerienl In 
ihe iiileiiiieihale-leu-l prison aemss the driveway 
limn ilie camp, hie i' more legiiuenleil. ('initial) in 
iwqiul.ir leais anil laulasies. Mnlniyla /:T/ui-iv inuhl 
not have Irecn filmed m mini American piiMUis. Ihil 
lhal ihvsii'l mean lhal scenes lioui it wnn'i occasion- 
ally llukei through Jniir head. Al Pcli'lvlmrg. you 
woik eight linuis a day in an cleiironies laelory. and 
(mice you gel a pass) you can use lire library ami llic 
gym Bui ihe obvious features—-ihe fences covered 
wilh barbed wire that always surround you—and the 
more subtle ones—ihe lack of ilmirs nil die halhntnm 
stalls-quickly wipe away any illusion nl clue isola­
tion Vmi don't have In cvpciicUtV illiiib nl this tn 
kuiiw real puiiisluneul. Ilieiulan Sidlisaii would nev­
er have lold Judge (icscll: “ 1.1. Colonel Nonli would 
tike 10  begin promptly the important incarceration 
period ordered by lire vnnrl.”Cool and unusual punishment

Helore jurisdictions si.111 duelling mure convicts 
inln community piogiams. they'II have to heel up 
their piiihaiinn ollices. In Baltimore's ahemalive sen- 
lencing program, a total o f 111 "managers" supoivisc 
2.KM criminals riiat far exceeds a reasonable num­
ber. A lo ad ol ahnul 25 convicts is ahnui right lor one 
nlliscr: wilh so less clients, he would have mote lime 
In keep an eye oil each anil to ptmnlc the suits id 
sets ices, like job counseling, lhal used In he consul 
crcd pail id the |iih. Willi bigger pinhnlinn olliccs, 
every semenciug tepnn could become a dung, it mil 
ill hcauls. al least ol use. (An increase in superstsum 
is nor expensive, particularly m comparison to piisoit 
costs, (icorgia's intensive Supervision m I’nibalinn 
program, in wltisli Ivso to four prohalion ofliccrs su­
pervise between 25 and 55 criminals, costs about 
51.71X1 per year per nlfender: prison in (ienrgin costs 
SI.'1.5IXI.I Besides belter prohalion, lightly supervised 
rcsidenlial drug programs arc a must, given ihe high 
pcreenlage of drug-addicted criminals. Strict residen­
tial ircuimciu tends 10  cut recidivism more titan 
prison docs II mu uuly removes the criminal Imm 
till- imputation tas pilsiin does), it dec leases ding de 
peudeucc and shrinks the chances iliat a cnuim.il sc ill 
steal again in teed his tiahil tas prison doesn't)

Georgia "recogni/ed simuer than most si,ties the 
relaliimsliip between prisons ami uumey," says ( 'uni 
gan nl die National Institute lor Sentencing Alterna­
tives. I he result, in l'»K2. w as the ISP program, prob­
ably ihe inosi impressive—and most sirjiglnlorw.ini 
—alternative sentencing scheme. ISP lias spread.

w 1111 v Jii.iimiiv. Iii iiiiisihelions niimnd the cnmmy. 
In (iemgia. a pinbalinn ulliccr pinvi.les job counsel- 
iug while a surveillauee ofticcr keeps tabs on lltu 
criminals, each or wlmm must check in. face-to-Jaec, 
live limes a week during the fi in 12 mouths lltey're 
in the pingiam. Patch p.lrlieipanl has to pill in 1.12 
lioms of ciinunuiiily set vice ami bold a lull time job 
01 pursue educational or vocational training, General- 
ly. die pntge mt|mses ateoliol and drug testing, a cur­
lew. and lines 01 viciiui les.iniimn. l ees paid by pm- 
haliimers suppnii llic program. When (ienrgia 
lauiielied Ibis laney fmm of probation, some tiimi- 
uals regaided it as too lough. Ollcicd ISP. llicy elect­
ed lo go lo prison instead.

Georgia's l'JX6 evaluation o f ISP came up with a 
"success ra le "—with success defined as mi new 
clones hi K1 l111ic.1l violations during llic IX mnuilis 
allot giudiiumiit ol XH percent. I hat's a lowei re- 
cidivism rale llum was tnund among regular prnba- 
lioneis or among people inearceraled for similar orig­
inal climes And le .s than I percent uf a ll ISP 
graduates had gone on lo be convicted ol violent 
crimes.

A mine high-tech alternative, which excites cor- 
1 1 1  lions es|H'Hs and leaturos writers around the conn- 
tty. is eleenonically monitored house arrest: You 
wear an electronic lagging device—such as an anklet 
that sends a radio signal to a receiver 111 your tele­
phone—01 you perform regularly for a iwo-way 
video monitor, and you stay Inline. Other gadgets 
jk-riiul probation ulliccrs to lest llteii clients lor alco­
hol wuimm stirring Inun the ollicc. I ike an ISP pin 
pi.1111. ilus is a llc-xible punishment. The ei-nvul call 
keep working, or perform community service, while 
remamiiig at home during set hours.

Tlie aliernalive most popular with the loughon- 
cnme crowd is the so-called "biHil camp" for yoang 
male olleiiders. William Uenuclt has boosted bunt 
camps as a cheap alternative to prison that scares 
young |K-nplc siraigln. l or a few months, young men 
are subjected to tuililjry-slylc discipline, complelc 
wnil men in uniform calling llit-m “maggols" and 
making them do push-ups in the wee hours. Georgia 
led die way on this aliernalive as well: there arc now 
simie 15 camps in II stales, with many more under 
consimeiiiui or on die drawing hoard.

Pfclmmiaiy studies have cast some dniihl on the 
value o f bool camps as ilicyTc gcncially run. I or one 
tiling!, they are tinning out lo lie costlier Ilian prisirn; 
lor another, they don't seem to cut down recidivism, 
bnlueliiiies the discipline has gone too tar. with in­
mates winding up badly heaten Run nif.ro wisely, 
however, the camps ought woik. lo New Yoik slate, 
hunt camp lasts tor six mnuilis, twice as long as 
most. And officials supervise ami assist the inmates

ax the Wavluiigi-Ni Mmiihlv/lanujly I'""

for j  year ulicr llicy graduate. But willmut that kind 
o f imenvive, long-icrm effori. the tantpv seem likely 
to lake iniigli, aggressive young men and make litem 
tougher, more aggressive, and prouder of their mus­
cle*. "I look al this as u fitness program." Robert 
Bennett, a Pf-ye.ir nld thief, told the h n  Anyclet 
TimesV K R A  smart

The Vl-TIA Institute in New York City runs a 
community service pingiam for petty criminals, most 
o f whom would other-.ise be serving two to three 
months in prison. VKRA sets the offenders 10 work 
for 70 hours. According In Susan Powers, wlm super­
vises the project. 50 lo  60 percent o f participants 
complete ilicir service: those who don't are referred 
hack in ilie comis lor resentencing. Possibly because 
it goi burned in Ibe mid-scvenlics for being particu­
larly soft on crime Iscc Tom ficlhcll. "Criminals Be­
long in Jail," The W inhinyion Month ly . January 
l ‘)7(ii. VI-KA emphasizes tliat the service is pmtilive. 
To an extent il is. though clearly, it's no match lor 
prison "It's obviously uni incapacilalivc and it's inn 
rehabilitative— our recidivism slats tire about llic

same as a population with a short jail lenn." said 
Powers. The program doesn't work miracles. But it 
does tell Ibe offenders lhal .society disapproves: it 
costs 5X1X1 to 5 1.(XXI per convict, much less than jail; 
il keeps M ime hods ftee in New- York’s strained facili­
ties; and it gets vacant lots cleaned up, scarred walls 
painted, .uni ravaged |taik areas tended.

Programs like VI-KA's slmvv dial it's possible In 
experiment with alternatives and remain tealisiic 
.ilmiil Clime liisic.nl ol imprisoning judges within 
sit ict sentencing ranges, stale and federal guidelines 
should start encouraging them to explore sensible 
punishments besides incarceration. The real lesson of 
Oliver North’s sentence is not that abusers ot the 
public trust deserve sonic jail lime, or even lliut alter­
native sentencing, as applird to celebrity defendants, 
is .1 joke. It's more simple than either o f those: Our 
corieclmiis system can he flexible.

W-; tried soli 011 crime, and dim didn't wink Now 
we've tried lough on crime, and die results luve been 
jusi as unimpressive. May lie we should liy smart 011 
crime. As stale and Icilcrnl lock-ups approach grid- 
likk. Ilie challenge 10 our criminal justice system is 
In lake die elegant, custom-tailored sentence' and Matt 
marketing il retail. 1 1
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sis is nti the prerequisites liir ileitMKraev, Jinl Ins it|iuf\aiinits«»ii the iiirveni ̂ rimili nl tltiniHiau m 
I atm Aiiu*'*' » nuke this tintcly am! inipuium rc.ul- 
iiiji lor Jinirtie koiikiineil \% tth the politikMil tlut tegit 111
Si? to tli uli Sum;* paper

Palestinian Lawyers
and Israeli Rule
Litip mid Disorder in the West Bank
By Ciortie Emile Hislmrnt
A vviiU ranging impure- into the lutinrical origins ol 
rlie legal profession and the muri swteni in Pal- 
evrine. Ilivharat esammcv die tcimniiv giounding o f 
tin- court system 111 Palestinian vikierv and euliure 
and probes tlk- policies ol'dtc vurrcnt Israeli military 
government in tlk- West Rank, prov iding aij illumi­
nating look at the current uprising.Sio 00 clods

Aonhihlr nt /vs'Jifnrri. irr
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T h e  C o m p l e x  C a s e  

o f  C o s t l y  C o r r e c t i o n s

One out o f every 420 
Americans is behind 
bars today—at a 
staggering price.
Can we afford to be 
tough on crime?

Julie Lays is an assistant editor o f  State 
Legislatures. ■ '

B y  Ju lie  L a y s

After Oklahoma state Senator 
John McCune, a 20-year legis­
lative veteran, advocated early 

release of some non-violent inmates to 
ease the costly prison overcrowding 
problem in Oklahoma, he was defeat­
ed in the next election.

McCune, once the Senate's expert on 
prisons, acknowledged that support 
for alternatives to incarceration is 
viewed by many as being "soft on 
crime." "It cost me my seat," he said.

Yet the increasingly high costs of 
corrections are causing prudent law­
makers to realize how "getting tough

on crime" is tough on the state budget. 
More stringent law enforcement, high­
er conviction rates and longer sen­
tences are making already crowded 
prisons and jails even worse. The 
expense of building new prisons, as 
well as such operating costs as health 
care, salaries, food, clothing and 
security devices, continues to increase.

"The cost of operating the nation's 
prisons and jails has tripled during the 
past decade," says James Austin, direc­
tor of research for the National Coun­
cil on Crime and Delinquency. "Many 
states are now seeing that escalating 
prison budgets threaten to curtail vital 
services for health, education and 
transportation. Unless there is a signifi­
cant reversal in these trends, prisons 
will continue to be the growth indus­
try for most states. We are simply 
punishing beyond our means."

Nationwide, the prison and jail 
population has doubled in the past 
decade. There are about 600,000 
prisoners in state facilities today—that 
is one of every 420 Americans—the 
highest rate in the Western world. 
State spending for corrections con­
tinues to grow at a faster rate than 
total state spending.

According to the Criminal Justice 
Institute, 68.4 percent o f American 
prisons are operating above capacity, 
36.7 percent are operating above 125 
percent capacity, 21.7 cercent above 
150 percent, and 1.7 percent above 200 
percent. In fact, at least 37 states are 
now under court orders to reduce 
prison overcrowding. This leads many 
lawmakers to assume the solution lies 
in building new prisons. But it is an 
expensive solution.

A new 500-bed prison typically costs 
between $15 million and $60 million. 
According to the Co rrec tio n s Com pen-

THIS/H4N PIP%?T 
f f l  HIS
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dium , depending on the type (low, 
medium or maximum security) and the 
location of the prison, new prison beds 
can cost between $3,500 and $116,000 
to construct. The average cost is about 
$42,000 per bed.

In North Carolina, the largest prison 
construction program in the state's his­
tory is under way—the construction of 
2,554 beds and facilities at a cost of 
$29.3 million. In Michigan they're 
building 19 new prisons. 'There’s no 
bigger growth industry in the last two 
years in Michigan than the corrections 
department," said Senator Jack Wel- 
born. Alabama has spent S90 million 
in the last five years for prison con­
struction; that translates into almost 
$1,000 per Alabama family per year. 
'Texas needs to build 25.000 beds 
immediately," says the mission state­
ment of the Texas Department of Cor­

rections, "and then one prison every 
eight months to infinity" to keep up 
with the incarceration rates. And 
California estimates it will take up to 
$6 billion worth of construction to 
solve its prison and jail crowding 
crises.

"This is craziness," said Senator Sue 
Wagner, referring to her state of 
Nevada, which has the highest incar­
ceration rate in the country. "I can't 
believe the citizens of my state want to 
build a new prison every time we legis­
lators get together in Carson City."

While building prisons is costly, 
keeping them going is even more ex­
pensive. Prisons are complete, minia­
ture communities that provide health 
care, vandal-proof shelter, food, water 
and sewer, recreation and employment 
all in a secure environment. "Construc­
tion costs are only a fraction of the

operating costs of prisons," said T> 
nessee Senator Bill Richardson. Ke< 
ing an inmate in prison usually n. 
between $10,000 and $39,000 a yc 
In some states costs are far higher 

And if you think more liberal use 
the death penalty would save mom 
think again. According to Jonatf 
Gradess, executive director of the N 
York State Defenders Association, 
cost of life imprisonment for 40 ye 
is around $602,000 while the expet 
of a model New York capital c 
across the first three levels of review 
the trial and penalty phase, the app 
and the review in the U.S. Supre 
Court—is about $1.8 million, 
agrees with Justice Thurgood M 
shall's statement of 15 years a, 
"When ail is said and done, there 
be no doubt that it costs more 
execute a man than to keep him

Ways to Cut Costs Are Already in Motion
• Intensive Probation.

Georgia's intensive probation
program, a model for projects in 
several other states, began in 1982. 
Cost'1 are controlled by keeping cer­
tain non-violent offenders out of 
state prisons, sentencing them in­
stead to intense probation that re­
quires five face-to-face contacts per 
week with a surveillance officer, 132 
total hours of mandatory communi­
ty service work, mandatory em­
ployment, a weekly check of arrest 
records, and routine and unan­
nounced alcohol and drug testing. 
Offenders spend six to 12 months in 
the program followed by a year on 
regular probation. Most have com­
mitted property or drug-related 
offenses. The program costs an 
average of $1,600 per offender per 
year compared to $9,000 to incar­
cerate one inmat«
• H o u se  A rrest.

Florida has led the way in this 
area, but many states are beginning 
to see the benefits of such programs. 
The North Carolina General As­
sembly appropriated $253,000 last 
year to expand the electronic house 
arrest program, whose first-year 
funding was $65,000.

Wyoming is experimenting with 
a house arrest program at a start-up 
cost of only $30,000. It's Surveil­

lance and Tracking of Offenders 
Program (STOP) places non-violent 
property offenders under house ar­
rest monitored by special electronic 
devices, allowing them to leave 
home only to go to work or to pre­
approved appointments. Governor 
Mike Sullivan said the cost of STOP 
is $14 a day compared with $35 a 
day in the state prison.
• Sen tencing  Gu idelines.

Chase Riveland, director of the 
Washington Department of Correc­
tions, estimates that sentencing 
guidelines have saved his state the 
cost of three new prisons. Some $30 
million has also been returned to the 
general fund. In fact, the guidelines 
have been so successful in reducing 
prison populations that Washington 
can rent cells to other states, hous­
ing their inmates for $60 per day, 
per cell. The program is expected to 
bring the state $20 million between 
1987 and 1989.
• Prison Industries.

In California the Prison Industry 
Authority, which employs more 
than 5,000 inmates, says it saves 
taxpayers $17 million annually in 
housing and program costs. By 1991 
this savings is projected to increase 
to $55 million.

In Minnesota, between 5 percent

and 10 percent is deducted from 
inmates' wages if they earn mort 
than $50 every two weeks, allow 
ing the corrections department tc 
transfer up to $100,000 each year tc 
the Public Safety Department's 
Crime Victims Reparations Board 
The funds are used to pay such 
victims' costs as medical bills, coun­
seling expenses, funeral expenses 
support for dependents and loss of 
wages.

In Illinois, prisoners have beer, 
trained in the removal o f asbes 
tos and have begun to remove thi 
material from correctional facilities 
Correctional Industries Superinten 
dent Robert Orr projects the cost ol 
using the inmates for one building 
at $150,000, compared to an esti 
mate of $300,000 to $500,000 if a 
private contractor did the work.

Best Western International, . 
non-profit association of hotel an, 
motel owners, installed and paid fo 
a computerized telephone reservo 
tion system in a minimum-securit; 
facility near Phoenix, Ariz. Th 
company trains inmates and pay 
them the same wages as othc 
agents. Prisoners get to keep a thin 
of their pay, a third goes to the stat 
to offset the cost of incarceration 
and a third goes to a trust fund se 
up for inmates being released.

— Ju lie  La
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A n n u a l C o s t o£ Sen tencing  O p t io n s
(Exclusive of Construction Costs)

Option Annual Cost
Routine probation $ 300- 2,000
Intensive probation $1,500- 7,000
House arrest

Without electronics $1,350- 7,000
With telephone call-back system $2,500- 5,000
With passive electronic monitoring $2,500- 6,500
With active electronic monitoring $4,500- 8,500

Local jail $8,000-12,000
Local detention center $5,000-15,000
State prison $9,000-20,000
Source: Joan Petenilia in Expanding Option for Criminal Sentencing. Santa Monica. Calif.: The RAND
Corporation, November 1987.

prison for life.”
Prisons are assailing state revenues. 

In Ohio, the corrections budget in­
creased 16.5 percent last year while the 
general budget grew only 4 percent. 
Texas' general budget grew by 6.8 per­
cent, its corrections budget by 33.8 
percent. California's operating budget, 
for the department of corrections 
reached S i.2 billion in 1985 and is 
expected to hit S3 billion by 1990 
According to Greg Schmidt, chief con­
sultant to the California Senate Judi­
ciary Committee, the department of 
corrections has become "California's 
version of the Defense Department.” 

In 1987, according to the Census 
Bureau, the 50 states spent more than 
$11.7 billion on corrections, including
59.3 billion for current operations and
51.4 billion for construction.

One reason corrections costs are 
taking up a bigger portion of 
the general state budget is that 

state aid for local corrections programs 
is now the fastest growing category of 
state aid to local government. Total 
state spending for corrections was 
$11.7 billion in 1987; local aid is 8 per­
cent of all state corrections expendi­
tures. In fiscal 1987, states provided 
S932.5 million in aid to local govern­
ments. This represents nearly four 
times as much corrections aid as was 
provided in 1980.

O f course, state corrections aid to 
local governments varies tremendously 
from state to state. In five states— 
Connecticut, Delaware, Hawaii, Rhode 
Island and Vermont—all corrections 
expenditures are made by the state 
government. Nineteen states did not 
offer local aid in 1987. In the remaining 
states there are wide differences in how

specific responsibilities are allocated. 
For e„ imple, some states house state 
prisoners in local jails but in other 
states they must be housed in state 
prisons. In fact, many states use 
local jails to house state prisoners 
without fully reimbursing the local 
governments.

"We need to look mo-e strongly at 
alternatives instead of building more 
prisons," says Parker Evatt, a member 
of the South Carolina House of Rep­
resentatives for 13 years and now the 
commissioner of the South Carolina 
Department o f Corrections. "Our 
prison system is growing by about 800 
people per year. That's a new prison 
every year. Let's look at more home 
arrest, intensive probation, restitution 
centers, halfway houses and parole 
and probation. Let's really use elec­
tronic monitoring instead of playing 
with it."

Are these alternative programs 
cheap? No. Are they cheaper than 
incarceration? Usually. For example, 
Georgia has a number of alternative 
programs—from basic probation to 
intensive probation and home confine­
ment to "boot camp" for young con­
victs—that range in daily costs from 75 
cents to $36.50 per person. The cost of 
keeping an inmate in a Georgia prison 
is estimated at $36.85 per day.

Intensive probation supervision is 
one alternative being tried in 40 states. 
Most programs require community 
service, periodic checks of local arrest 
records, curfews or house arrest, ran­
dom drug and alcohol testing, resti­
tution to victims, employment and 
payment of a probation fee.

Home arrest, often using electronic 
monitoring devices, is another strategy 
being used in at least 50 different loca-

.
tions. Home arrest allows non-violent 
criminals to be incarcerated in their 
homes rather than in premium prison 
cells. If they leave home without per­
mission, the electronic anklets or 
bracelets will report that to the police.

Sentencing guidelines have been 
used successfully in a couple of states 
not only to standardize penalties but 
also to reduce costs. The guidelines are 
based on a grid that coordinates a 
specific offense with the criminal's 
record. T L ; systems ensure that costly 
prison space is reserved for truly 
dangerous criminals, while the non­
violent offenders are subject to a 
variety of alternative punishments.

Can states save money through in­
mates' labor? Most states operate 
prison industries, which can take at 
least three different forms: production 
o f such things as desks and license 
plates, for use directly by government; 
use of prisoner labor for prison main­
tenance; and private sector jobs within 
prison walls.

Forty-eight states and the federal 
prison system have more than 56,000 
prisoners working in prison industries 
producing irure than $860 million in 
annual sales, mainly to federal, state 
and local governments and non-profit 
organizations. About 10 percent of all 
inmates work in prison industries.

A major benefit of prison industries 
is that they are usually self-supporting, 
or even if they are not, they are less 
expensive than alternative inmate ser­
vices such as vocational training and 
basic education. In seme states, inmate 
wages, which averaged about S3 per 
day in 1986, have deductions made to 
reimburse the corrections department 
for a portion of the cost of the inmate's 
incarceration, to contribute to the 
financial support of their families, and 
to pay into victims' compensation 
funds. In addition, 16 states have ex­
perimented to a lesser degree with 
private-sector prison industries in 
which inmates work for a private firm 
operating within the prison. Inmates 
may earn the minimum wage and con­
tribute relatively large amounts of the 
costs of their incarceration.

With new prisons needed every year 
to keep up with the "lock 'em up" 
philosophy prevalent today, some­
thing is going to have to give. Until the 
public accepts alternatives to incar­
ceration as legitimate punishment, 
legislators will be faced with tough 
decisions.

■
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M a k in g  t h e  P u n is h m e n t  
F i t  t h e  C r im e  

..A n d  t h e  P r is o n  B u d g e t

It's the second phase in 
a revolution in sentencing policy 

that has swept the country.

By Fred Strasser

A
s research dircclnr for llu* Lou is iana C om m iss ion  
on Law Enforcement. Carle I . Jackson docs  
something about crime m am  pub l ic  off ic ia ls  can  t 
afford to do l i e  thinks about the rimrn.d just ice system 
as a vs hole ••• al! the wav lioin cr ime !• punishment  

And from hi' baton linage o f i :» r  w a l lp apered  with 
computer-generated statistics. Jackson, a pol it ica l scientist, 
watched m recent vea i '  as the system le- m on i le rs  began  
to collapse iiiulei its own vveiuht

In Louisiana, a '  in m a in  states, the p i . id le s  d em an d  foi 
an ever-morr-aggrcssive wai mi c r im e  co l l ided  head -on  
with the fiscal burdens imposed by a swell ing prison 
population Something had to give And  since control ling  
cr ime is an elusive goal at best Lou isiana 's legislature 
decided in 19S7 to try cuutiolhnt! pun ishmen t instead 
Now Jackson wear' a .second hat. as d ire c to r  o f  the  newly 
created Louisiana Sentencing ( kmnnisseui. a 2 2 - m e m U r  
panel representing each iiefdmn in the  {•riminal justice 
system.

T he  eominission ' job  is to viral I c om p reh en s iv e  g u id e ­
lines for judges to lollow in sentencing conv ic ted  criminals 
In other words, this train ol prosecutors, defense attorneys, 
judges, legislators and corrections officials will try to dec ide  
systematically which types of Louisiana convicts should be 
in piison for bow long and. for the firs! l im e , to m ake those 
decisions wilh an eye on available prison resources.

l’lcnty of st a te s  have failed al this mission, but if

Fred Stras.cr is llic W ashington bureau ch ie f o f  the 
National Law  Journal.

Jackson s commission succeeds. Lou is iana w I! have mov• 
inti the second phase ol a revolution in sentencing pole 
ilia! h a '  swept the country in the past I s  yeais.

T i ie lirst phase began in the m id -L lT i i '  when st.:: - 
hrg .u i mov ing away from  th** Am er ican  tradition 
“ i i id r l rnnm ate"  sentencing — allow ing nidges vast leev 
in setting 'enlenees while leaving it to paro le  hoard* • 
dec ide when an inmate should !>•• sent hack into the wo: 
T h e  states moved lowaid  a 'v s lem  >>l "delenuin.e  
sentences in which judges set lived s e i i t e n t o  I hat can 
reduced  solely as an award lor g ood  h eh a t .o i

Th e  changes m ad e  m the naine o f  vOioisleiiey 
sentencing and length of inip iismimenl have taken m.ii 
forms. A determ inate sentence, lo r  example , o  Massach 
sett'Carrv -a -g ii i i -and -go -to - ja i l -hu '-a -yeai rule It is Man.* 
policy ol giving judges total discretion lo i senpTcex ..• 
allowing no jiarole. Il i> (kd iL  i iua * sv ' t i in  m llii'e** hr- 
rai ges o | no -parole senteiives di p c i idm g  on the nature 
tin c r im e  and. to some extent, the cr im inal And it is '• 
lineiy tuned, enmprclicnsive sentencing guidelines 
Minnesota and Washington n.itc . w h ich  are pegged ' 
eorreelional resourees. and those nl L'lorula which  are m 
In most stales where they a ie  used, guidelines reiju:: 
judges to sentence within a particular range for each  crm • 
and they prov ide specific criteria that can he taken i:v 
account , such as the defendant's cr im ina l record and a: 
aggravated  aspect o f the* crime.

“ The re  is no longer an American system ol sentencing 
says M ichae l Tonry , a law yer and scholar w h o  tr.a • 
research on sentencing reform for the I ’ S Justice Di-jja: •
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infil l s Natiniiai Inslilulc nl Justice. "We've got diverse 
'vMems now. Hut there is a w idc agreement that traditional 
sentencing was not desirable 

As stale after slate is discovering, however, changes 
<1 In lie painliillv tough on crime can also foster 
•lions systems so expensive thal many arc considering 

i. sort of sentencing approach that Louisiana, which has 
long had determinate sentencing in the form of mandatory

I h im/ Whnr illintmi

prison terms lor certain c rimes, is now looking into
I*ntil recentIv (lie idea  of linking sentencing policv In 

prison space —  or even  considering that la e to r  —  wa< 
wide ly  viewed a< an im accep tah ly  liberal ap p ro a ch . T h e  
on ly  slates that a d o p te d  such sentencing plans were  
trad it ional ly  progressive W ash ing ton  and Minnesota .

Hut co ld  fiscal realities in oilier stales are fast e rod ing  
that k ind of ideological bias. Between 1960 and 1985 , the

< ;< )VKH N JiN < ; .Innuiiry 1989 37



I latest year for wliieli detailed figmes 
a i r  available, stale and local govern­
ments iuereascd I heir pci capita spend- 
inn mi law eiilnreeiiient In T > pet- 
s cul while correct ions budgets leaped 
218  percent, accord ing to the I S 
Ihneaii o f  Justice Statistics Ineieas- 
iniily these days, prison beds are 
Mewed as a scarce resource that 
police makers must allocate carcfu lk  
to achieve clearly understond goals 
"Tough limes bring progress, Jackson 
savs wryly "l.ouisiaiia can I a t lo id  it' 
cn ir rd inna l system Tha i s something 
some very lough, very practica l guvs 
in mu slatehmise have relcclnntlv 
com e lo understand."

In l.ouisiaiia, he notes, the e o u e i -  
tions budget shot up :m astonishing 
li‘ )tl percent helween 1975 and 19^5 
fin l.vo reasons h’irst. lavnuakers 
enacted ever-lieavier penal lie.- with- 
out considering the price la g  on then 
gut •level sense ol justice Kvon mote  
important, they moved to retime  
.sharply the numher of inmate ' eligi­
ble fur parole.

So have most slates. As recent l\ as 
1975. every stale in the munlr;. 
imposed exclusively indeterminate set.- 
teiices T en  years later, all but font 
had enacted at least some kind oi 
determ inate sentencing

(Jetting lough on selected o::oiui»T> 
the oiiiv objective oi these ivmrm  
promised that a reduced role 
promote "truth in sentencing" 
the courtroom  was supposed • 
would a well-publicized sonP-no 
understood by everyone but da 
—  the fact in most slates.

As a 198-1 call fur re fo rm  hv the Nat iona l District 
Attorneys Association put it, indeterminate sentencing was 
simply "misleading."

"In our o f f ice  vve called il "moker 'l iock when we lirsl 
went public with the recommend- i [d c tc i tm i ia te l sen­
tences. savs Ivoliert l.asnik. cl .a-l ol -Tall lo r  ineiropolitaii 
Seattle Prosecuting Attorney Norn .a ii Mah -ng "People  
were used to hearing great number ; ."  lie savs like car 
huveis who have seen only advert ise : prices " W e  showed 
llioiii the price offenders were real Is paying

O the r  factors, loo. lay behind the switch toward 
de lcnn iha lc  sentencing. I .iber.d '. h ow -red  In ei |ual-iustiee 
questions. were influenced in s f . -ues  suggesting that 
similar defendants convicted of simil.i: crimes wen-serv ing  
vvidelv disparate sentences b a ' - t l  on geog raphy . race and 
the viewpoint ol the prosecutor , judge , paro le  board and 
am  one else who had a role in decid ing prison terms

Conservatives were more influent-,-d by another series 
of .studies, appearing in the 1960s, which con c luded  lhal

California's 
he going

and i <:tin*' was not 
I'liov ,i im> generally 

lot parole boaiils would 
W'h.t’ you saw happen in 
vvh.i-. you g o ’. Vo longer 

• 25 v e a r '  he tacitly
; Mhlie 1“  mean eight

c iirrvc lin ns spending is c o llin g  in to  m oney thal shou ld  
to social p rog ram s , savs S e n a to r  H oheri 15. I ’ reslev.

rehabilitation seldom occu rred  in prison The studies also 
I nut id that paro le  boards , which were to release inmates 
when they demonstrated  improved  behavior , had no 
particular ability to predict whether prisoners would return 
to cr ime A s a  result, the HHli-eontmv reformers concept 
ol punishment built on  a med ica l model —  inmates were 

patients, an d  paro le  boards assessed the "cure ' —  
collapsed T h e  law drif ted back toward tile style ol 
sentencing that preva iled before the first Amer ican  paro le  
hoard was established in Massachusetts in 188-1.

Not co inc idental ly , the  drift began as the largest youth  
population in the n a t ion s  history - •  the postwar baby 
boomers —  reached tlicii most crime-prone years In 1975 
the year the c r im e  w ave  crested, one out o | every three 
Ament an households was victimized by a serious felonv 
a c t -a d  ing to I S. Justice Department figures. T h e  pnble- 
clamored lor ac t ion , and  lawmakers delivered a Imsl ol 
new measuti-'.  many in c lud ing determinate sentencing.

but a* T on ry  points out . ending rclease-liy-parnlc d it 11 it 
reipiire any sharp ly d e l in ed  new goals Hclinbililatinn, one 
o | tin- lo u r  purposes criminologists assign to sentencing, 
had clearly been abandoned  as unrealistic. W'hal remained 
were the possibilities o f simply doing justice, of keeping the 
most dangerous cr im ina ls  off the street, and nl trying to 
deter others f r om  com m it t in g  crimes.

Crim inal justice scholars often describe the steps in 
arrest, p rosecu t ion , a d jud ica t ion  and punishment as
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working like ,i cloved liu liai ll ic  
•nr \ |>pl\ |llVSMIIr mi one 

(, .i i k I llic lo r c c  will be
;•(.(-<>l111mt<hitciI cImwvIii'ic . Tell 
prosecutors thex c a u l  plea bar­
gain over length nl sentence 
and ll icy will bargain over 
w Ini I cha rges In l»r ini*, e l im i­
nate paro le  and waicli gover­
nors grant "emergency release"
In meet cou r t  orders mi over ­
c r ow d in g ; lei police see that a simple gun arie-l leads In 
endless h o i i i -  >1 wrangling in court over a mandatory  
sentence, and  (lies will reduce the uum licr o f Mis II arrests 
Applx too  m u ch  pressure, and I lie system will bulge In 
distortion or lireak

T h a t ,  a c co rd ing  to criminal justice exports. is what has 
happened  in state prisons Since 1974. the number ol 
prisoners in the United Stales has grown hy more than two 
and a half times c l imb ing to 555 ,Wifi in I9«SS. Today  the 
num ber  o f Americans who are incarcerated, as .■ percent­
age o f  the population , is twice the previous I. gi> reac hed 
in the lOTOs In oS states, all ot part of the prism! system 
has been ruled imcouslitutionalh overcrowded \nd set. 
no natural end is in sight. F.ven as most cr ime rates, except 
for those related to drugs, start to dec line with ail aging 
popu lat ion  in most regions, the prison population continues 
its explos ion, driven largely In (lie longer .sentences that 

' •rged in the 197Os 
ms. stales today lace only two cho ices One  i; to build 

.«• institutions Thai is what (.'aliiornia's voters have done, 
app rov in g  ne .irb  So billion in InuhIs lo r  cnii 'l fii 'tinn ol 
prisons and jails between I9S2 and ItlSS In C o in -M o . new 
state haters j ;roeecds .ne earmarked |o r  bm ld r .g  correr- 
timis la c i l i l ie -

M a n y  otl ie i stales are going the second r >ule: re­
eva lua t ing sentencing policy to take   -cone' prison
resources T h a t  option is becoming more  altr.wiixe as 
corrections budgets —  operations as s\c!l a- cog-:ruction  
— b e c om e  so hu ge lhal I lies dra in  reniui---- I rom  
education , health and uthci governmental service- It is the 
current c h o ic e  not only of Louisiana but also o} t Jregon. 
Tennessee. N ew  Mexico and the District ol ( i imbiii. 
where commissions a r c  engaged in the daunting task n| 
d ia l l in g  new ->-uti-nciug policie-

iu New M ex ico  in 19.H7. "there were S9 pro ] serving 
l ime in stale prisons lor shoplifting W e  c a n t  . i f  ml that 
kind ol til ing >a\s Representative Rax Varga- j Deino- 
ci.it w h o  is cha irm an  ol the legislative committm  Tti.it has 
pmn .irs  jurisdiction over the criminal justice -x -te.a W’hal 
is needed , sax - \ a ig a s .  is to be tough on predators we 
dun know xx ii.it to d o  xvilli, and In gel others bask in their 
com m un it ie s  x\ here they can jjax taxes and snpj." rl their 
lamilics

T h e  c o n c e j .• sounds easy enough, but tailoring penalties 
to prison eup.icitx is an issue thal lias bitterly divided 

tls and  conservatives. A bill instructing New Mexico's 
icing coimriissjon to d o  this was vetoed by Republican 

x . - . c m o r  Carrey  Carrutliers in 1987; the laxx trial was 
enac ted  in early 1955. sponsored by Vargas, merely

instructed the cnuimissinn to 
"consider and make recoin- 
mendalions to (In- legislature 
eoliceriiiiig the lolalilv o f  re­
sources

"There was .some ob ject ion  
lo its being a disliuction with­
out a difference." Vargas notes, 
"but either way il simply re­
states what actually is "

Since 77  people died in the 
19 5 0  riot al Nexx Mex ico 's  stale piison. N’a igas says the 
slate lias invested ab ou t  SI billion in corrections M ean ­
while , the legislature's decis ion in 1979 lo abolish parole 
and triple many felons sentences lias left the system 
continuously ov e r c iow ded  and under court supervision.

In trend-setting C a l i f  rnia several years ago. Republican  
Gove rn o r  Geo rge  D eukm e j ian  vetoed a proposal to estab­
lish a commission that would devise sentencing polic ies 
while taking prison resources into account Deiikincjian  
argued  that the current -vstcin worked well enough "T h e  
gnvernoi has been ad am an t ,  says Democra t ic  Senator 
Robert R. Presley. c l ia ; rm an  oi the Joint C om m it tee  on 
Prison Construction a n d  Operations "H e  wants to keep  
th row ing  people in prisons."

Rut wilh operation o f  the 7U.OOO-inmatc system costing 
nearly 5 2  billion a yea r  now  and 100 .000 prisoners 
expected  when funded  construction is comple ted , the 
m ood  is changing, he sa\s. "S om e  legislators, particularly  
the m o re  liberal ones, a r e  taking the view that corrections 
is cu tt ing  into m oney  that should be going to health, 
educa t ion , xxellaro." saxs Presley, whose career includes 
24 years with the R ix e r - id c  County •sheriff's department . 
"F rank ly ,  it - true

A nalyst- attr ibute Californ ia 's predicament to several 
inseparable causes more  people, more drugs, better 
p o l i te  work loug iie i attitudes Rut the legislature's 

decis ion in 197ti to em p loy  wiial is known a - "presump- 
tix'e" sentencing a f o rm  nf determ inate sentencing, also 
bad an effect.

O ne  ol the lirst ol its kind in the country, the California 
law abolished parole an d  set three broad “ presumed' 
ranges lo r  senlence-. based  mi the cr ime ol conxiclimi and  
tin rimina! histmx T ie  law al-n listed a lew utlier lacto is  
!m consideration in ih- aling whether to sentence at the 
Imd oi loxx end n! the ranges

1*1 ii* ranges were in ieullx based on the average t ime  
mi i.lies bad been servir.g be lo re  parole. but tlint created  
a polit ical slnim “ Peop le  were shocked scnlciK.es were so 
slier . says Preslcx

In 197-5, lawniiikers increased sentences acios- the board  
Ini l:> ma jor  Iclmiics. Later  c am e  "enhancements" lor 
prim conviclion.s and c r im es  involving violence. Mandatory  
sentences, such as lor u -e  ol a gun. were added A m a jo r  
imp ; ,c l c am e  from re ip iir ing prison t ime for some burg la­
ries thal historically h a d  brought only probation As a 
result, 5 0  percent o f  the inmates in California prisons today 
a r c  serving time for non-violent offenses, compared  wilh a 
national average nf abou t  10 percent.

Ir sounds casv enough.
* oBut tailoring penalties 

to prison capacity 
is an issue that has 

bitterly divided liberals 
and conservatives.
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Ii lii'i'.iinc very nor- 
iii.i! In introduce such 
m c a s u i c s  .mil difficult 
III v e i n  n l a g a i l l s t

tliciii n -ii . in llcss ul 
meiit. Hull I lo lmes, ;i 
cm 1 1 ‘( tnms consultant In 
ll ic legislature. s i  vs.

As "ill'll 11,1) I] >1 ' 11 s. II 
lew 'I'lisitioiiiil ciiscs 
I i . i i i i id  the issue 
sliirkl'. O n e  was the 
j i | ( i le s i | i ie ,  nul i i i inus  
case nl Law rence Sin­
gleton a mcrchaiil .sea­
man who raped and 
then hacked the arms 
oil a 1>y  car-o ld girl 
he picked up h itchh ik ­
ing in 1978. Under the 
state’s determ inate sen­
tencing law passed two 
years earlier. Singleton 
r e c c im l  the max imum  
lei in nl I-I sears a lter a 
jury f i mi it I lie had not 
used a '‘deadly wea­
pon'' in the assault Then , as a m ode l prisoner, Singleton  
earned the maximum in good time credit l ie was released 
after serving only eight years —  to the outrage of (In­
states citizens. So. partly in response to the case, the 
legislature passed a hill imposing longer sentences lor some 
viilieu* sex crimes.

In P»s7 a commission on prison overcrowd ing  u a -  
eslaiih'ln-d “ W e  know what the eiiniinissntn is go ing to 
sax ii -i ichides Presley. .suggesting that it will he  shmtei 
sememes lor fewer ol lcndcrs "Hut we need (h em  as a 
buffi i T h e  eunmii.ssion's icporl is expected in the fall 

( a'slnrni.t-slyle determinate sentencing is a hliinl inslrn- 
men! p"'nly suited to controlling prison populations Nr 
stale ha ' passed a similar law since IBM In most stales 
that Ii,i\c it. like North (Carolina. ( ialilornia and Illinois 
then- are repeated efforts to rep lace il with guidelines 
that take corrrelions resources in to account. T on ry  saxs 
( iu idc lu ics arc tin- prelerred vehicle because ul their 
cinnpi'-hensive nalun-. com pared  wilh the p iecemea l 
nature ol most other lorms ol dc tcr in i i ia lc  sentencing 

The  lirst stall* to undertake such an app ro a ch  w.i- 
Miiiiicsola A decade ago . the le g is la to r  set up  a 
sentencing cntmuissiun with the am b iguou s  instruction In 
take correctional resnurces into “ snbslautial eousideration 

The  panel look the words as a manda te  It m ad e  
cnilseiou' trade -o lls in establishing sememes. Increasing  
time lor one type o f  o ffender meant a slimier sentence in 
no incarceration at all I nr others Th'* Minnesota sentencing 
guidelines, from which judges may depart only with a 
written explanation u! their "substantial and compel l ing  
reasons contained other fundamental decisions:

•Prison is primarily for the violent, even first offenders . 
Previously, properly  offenses o ften led to prison, while a

‘ l .o u is ia iia  can't a f fo rd  its cnn -cc liona l s>Mem.’ saxs l l ic  d irc ca ir 
o f  (lie state's sentencing c innn iissinn , < a ir lc  I .. Ja ck son .

lir.xl-linie conviction Im 
a violent c r im e  dirl not

• Disparity was to hr 
attacked by erealiiig uai- 
row sentencing ranges

• The purpose o f  im- 
prisonmenl. the eom m iv  
sioii said, was simply 
and on ly lo mete out a 
deserved punishment

•P e r s o n a l  la e lo rs  
such as em p loym en t ,  
marital status or edu ca ­
tion. w h ich  might dis­
crim inate against minini- 
lies. were not to he 
considered.

The .structme of the 
gu id e l in e s  themselves  
was fairly simple, ahoul 
like a road atlas chart 
showing the mileage be- 
twceil points Dow n one 
side ran the c r im e  nl 
convict ion; along the IkiI- 
I ciiii th e  d e fen d an t 's  
cr im inal record , which 

wa< the only laetor allowed in de te rm in ing  offender  
history T h e  guidelines also included a list o f  factors for 
judges in consider in deciding w hether !n m ake  a sentence 
more or less, harsh, such as the degree ol fo rce  used or role 
played by the defendant in a group c r im e  

The re  were some loophole-. T h e  biggest by far was the 
!.:> k ol r o u V o k  mi ple.i bargaining the way  proseciitui• 
get most cniivn t im e  The opposing law yers can agree  ni, 
a sentence, then Mini die app rop r ia te  charge .

( aiminissioii studio- show that judges com p l ian ce  rale- 
with the guidelines which initially were very high , hasc 
-l ipped in recent seals, xxilb judges depar t ing  upward  
about as o l len  as they depart d ow nw ard  Bui Norman  
(! , ii Ison lormerlx Io•.««I ol the ledei.il Bu re au  ol Prisons 
and now a lecture! in sin.inlugs at the I. diversity ol 
Minnesota, says lb.it desp ite some “ g rum b l in g  . law 
enforcement peop le  accept the guidelines as work ing and 
necessary And lie notes, the prison popu la t ion  has
remained m anageab le  while the stale adds  ee | |s |o r  the 
glow ing num ber oi inmates

A :
sentencing *y-lcin drixen largely by prison capacity 
may seem radical in th*' moral-l .u len arena of crime 

.a n d  punishment and it i l ia . well be l e s s  (bail ideal 
But it is like any ntliei meeliau ism - -  a b a l am ed  budget 
reipiirement. Ini example —  that governments use to 
impose xelf-diseipliiie and lo  dcpnlitic i/c tougb and contro­
versial decisions.

"Inherently , sentencing guidelines aren't barsli o r  leni­
ent. notes Mary Fairchild, the former project manager for 
criminal justice al the National ( 'on le rence nl State 
Legislatures. "I think that's m isunderstood by a lot of 
po l i ty  makers
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As ll ic e.vpeiit'Mci* nl several 
shows, llic li i lr ol .1 

•line system wliclliei 
in mil il lakes |irisoii n-smiives 
into ac c oun t  hangs im deli 
cate pulilii'iil anil technical t a i ­
lors, anil mnsl ol all on llic 
a l t i tu d e  o f judges  

“ T i l e  p ow er  licre is in llic 
t r i a l - l e v e l  ju d i c i a l  y, sass  
David  A Jones, a former mem-
her o f  ll ic I’ennsvIvania commission and a | lolcssm ol law 
and ju s l ice  al llic In ivm silv  ol Tillslimg i W h a t  l :> v 
don't want won I happen llic judges who sal on llic 
com m iss ion  p ic i l ic l cd  lhal. and dies were light Ciuide- 
line d ra f te rs  wauled lo increase |icnal! :"S and reduce  
disparity hetween rural and mhan senlcn cs Today , llic 
disparits is recurring and dcpar l iues  are common —  two- 
th irds o f  ih em  hclow llic guidelines

In F lo r ida ,  where c r im e is al the lop ol llic political 
agenda , the opposite has occmi'cd Klccled judges, ignoring 
llic guidelines , a rc  depart ing  upward . ; ml llic appeals  
cou r ts  a rc  f looded . Mi.! the rcalits i.« that Florida 's 
ov e r c row d ed  prisons have eourt-i iuposed population caps, 
as d o  3 9  ol the stale’s (>7 counts jails Inin; les arc cuirenlls 
released unde r  the rubric ol "administrative gain t im e ’ 
— across -lhe.-hoard reductions in scn lrn c 's  a i i l lm r im l bv 
the g ove rn o r  lo reduce  nsercrowding —  alter serving an 

" rage  oi ahuut 3 7  percent o | I licit ciilcnces. W hen  
gu ide lines took e f f e d  in I9S3. llicy were serving o l  

cent.
“ T h e  g i i id c h c - s  here liase never hem corrccllv sold, 

com p la in s  l .eonard I lollon. d iiettm nl I In commission thal 
established them All hough s.*me nidgi* seivetl on the 
i ou iin ission . tlicv were not in 'he m.ijoii'v and me mlicrs 
ol the Irial-lcvcl ju d i c ia l -. I d l  llic guidelines w e ic  
ra inm cd  d ow n  ihcii thioats. s o l  lollon '{.Slate) Supri' inc  
(a iu r t  rulings led peop le lo  mow them  a too r ig id  There 
is no underly ing , oiisensus \\ .- ve got some lough polit ical 
dec is ions to make in (his siair

L aw m ak e r s  m some s la te s .tu- trying illici ways lo  put 
rat iona l controls on sentencing vhile ins ilalmg themselves 
In ini polit ical reprisals lor doing so Fm example. in 19S3 
Tennessee's legislature — w hi* ii la ler c<|.dili-ln il a sentenc­
ing guidelines commission -  begun i"i |mriug a prison 
in 11 liii't slalemi'iil with am  pn'posed eh. nge m scnleiici iig 
and  re ip iir ing ap |)i( iptialioii" loi the i iange dur ing thal 
session II lawmakers don  I liml llic i.mnrv. the law is 
aiito inatieallv voided Indiana r o p im 's  an unpael assess- 
ment In in llic governor

Kay Knapp, who ran 
the Minnesota sentencing 

commission for seven 
years, believes it’s 

time for a third phase- 
in sentencing policy.

Jclll ' lsoll
I! M ielke.

A s a t.'nlnrailo Itcpnlilican Icgidatoi 
( .onn ly s present disiriil a l lo t  ' i n .  Don 
was llic spark plug lor I9V> legislation thal doub led  

the  nia.'d iimm sentence lor most lelraiics tsscssing llic* 
results, iie says lhal ’The good news js  hat the sentencing 

M is p  il l ing i n o r p e o p l e  m prison. I lliiiik llial is one ol 
reasons cr ime is going down "

M ie lk e  is mil a lone in thal judgmenl hot he is certa in ly  
in a small m inority . T o  most crim inal uslice analysis, il is

not clear that fear of prison 
deters limst criminals. Nor is il 
clear that enough criminals — 
espcci.ills llie most prolific — 
can he pol aw .n for long  
enough I in llieii absence In 
have liiiieh impact on cr ime  

So h>i the ll iomelil . the dinili 
limit iheoiv ol sentencing has 
retreated from lioil. rehabil ita ­
tion and deterrence and c om e  
meaning stmplv thal peop le  
i l imes should he punished

to lest mi "iusl deserts 
caught and eonsieted  
I ii val ise  they dexcive te he punished

In a sense, cum h in iug  a just-deserls them*. o | puii ish- 
iMi*iit with a seiiteueing approach  thal tak'-s prison 
resources into account nakes lor verv unexciting policy. Il 
promises liltle —  not to slop t rime, not lo ihrow away the 
key, mil In salvage a lost human soul “ It s jusl a rational 
tool l o r  dealing with the prison crowding issue, and  
second ly , it ’s justice pure and simple to gel the same  
punishment Im the same o l lense . ’ says James Swain ol 
ihe I S justice Department s Ifuieau ol Justice Assis­
tance

T o  p rom o le  that premise in the past two xrars the 
hm ea i i  has given a total ol -SI million lo llic non - jnd l i l 
Washil lg lo i l . I ) . ( .‘.-luiseil Institute Im l ia lion.il I'nlilii 
Ihilicx; which can use the moiiev lo help states deve lop  
seiiteueing plans tied lo  ihe piismi nven rowdiiig prob lem

Tin* director of ll ic instiliile. Kav Knapp . ran the 
Minnesola guidelines commission Im seven vears A lthough  
she says the svslem has worked well in Minnesota and 
Wash ing ton  stale, she believe" il i> time lor a third phase 
in "i ii leneing poliev "Almn>i all the lorii* h .e heen on 
ili< a lce ra lio i i and verv liltle ol. a i l ' I  Ualiv m she saV" 
" W e ’ve got lo look bevniul impri'oiiun'i il to things like 
lines commmiilv  emilrol. re"ideii!ial l iea lm en l and hom e  
t o o l i i i cm c i i l .  and think ahmil how n< lit these programs  
lliio a eooi'dinaled poliev Tll.i ' ■ the hlg eh.dlelige lig.'i' 
IIOW

T h e  irmiv i" lhal lhe.se alternatives horn m the e a rh  
l97Us in h o p e s  o l limiting Tie h iu tah/mg e lieels ol prison 
died  ol Imigheiiing altitudes toward cr ime lalei in the
d e e ad e  Vow lliev are being remi reeled vs ilh lievv 
ha id -e d g ed  labels t<. limit the l e a l  impact "t toughening  
attitudes.

The real i halle iige ul mu-.- lies la ; iievoild the 
erin iinai juslice »vs|em

" W e  re the sump laments Louisiana s l . a i i e  Jackson I 
gel the  drug  abusers and the < Ink! abusers . :n hi ret i I gel 
the uii'i 'laliv *1! and illilerale. all the reject" and retreads 
no tine else knew w ha I lo d o  with

T h e  harsh rcalitv is lh.it until he overlapping palholo - 
gies nl drugs, lamilv Ineakdowii itesuatr and isnlation are 
addii'ssed e l le it ive ly . there w no ic.ison tn lielieve that our 
seeiirily vv ill improv e

In the meantime, though the seiiteueing le lo rm  li.ove- 
ment appears to lie grinding Inrwaid. trying to mesh the 
resources o f  corrections with some elemental notions ol 
j u s t i c e .  □
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F e b r u a r y  21, 1990

T h e  d a t a  in th i s  r e p o r t  w e r e  p r e p a r e d  u n d e r  a g r a n t  to the 
J u d i c i a l  C o u n c i l  f r o m  t h e  S t a t e  J u s t i c e  I n s t i t u t e .  T h e  D e p a r t m e n t  
of Law p r o v i d e d  the b a s i c  d a t a b a s e  of  all f e l o n y  c a s e s  r e f e r r e d  to 
s t a t e  p r o s e c u t o r s  b e t w e e n  1984 a n d  1987. T h e  D e p a r t m e n t  of P u b l i c  
S a f e t y  a n d  D e p a r t m e n t  of C o r r e c t i o n s  s u p p l e m e n t e d  t h e  d a t a  w i t h  
i n f o r m a t i o n  from t h e i r  files. Dr. J a c k  K r u s e  of t h e  I n s t i t u t e  for 
S o c i a l  a n d  E c o n o m i c  R e s e a r c h  a t  U A A  a n a l y z e d  t h e  d a t a .  T h e  
J u d i c i a l  C o u n c i l  p l a n s  t o  i s s u e  a f i n a l  r e p o r t  on pl e a  b a r g a i n i n g  
an d  p r e s u m p t i v e  s e n t e n c i n g  in D e c e m b e r ,  1990.



F E L O N Y  C A S E  D I S P O S I T I O N S :  1 9 8 4  -  1 9 8 7

T h e  n u m b e r  of f e l o n y  c a s e s  r e f e r r e d  t o  t h e  D e p a r t m e n t  of  L a w  
d e c l i n e d  b y  1 4.8% b e t w e e n  1984 a n d  1987, b u t  c o n v i c t i o n  rates f o r  
c a s e s  f i l e d  in c o u r t  r o s e  b y  17.2% d u r i n g  t h e  s a m e  period. T h e  
n u m b e r  o f  c a s e s  in w h i c h  a p l e a  o f  g u i l t y  or n o l o  was a s s o c i a t e d  
w i t h  r e d u c e d  or  d i s m i s s e d  c h a r g e s  i n c r e a s e d  by  56%, from 16% of all 
f i l e d  c a s e s  to  25%. T r i a l  r a t e s  d r o p p e d  b y  20%, f r o m  10% in 1984 
to 8% in 1987. T h e  n u m b e r  o f  o f f e n d e r s  s e n t e n c e d  to s e rve s o m e  
jail t i m e  a l s o  dropped, fr o m  71% t o  67%. M e a n  s e n t e n c e  l e n g t h  d i d  
n o t  a p p e a r  t o  c h a n g e  s i g n i f i c a n t l y  f o r  a n y  o f f e n s e s  d u r i n g  th i s  
period.

T h e  a t t a c h e d  t a b l e s  a r e  t a k e n  f r o m  t a b l e s  p r e p a r e d  for the 
J u d i c i a l  C o u n c i l ' s  s t u d y  of  t h e  p l e a  b a r g a i n i n g  b a n  and p r e s u m p t i v e  
s e n t e n c i n g .  N i n e  f r e q u e n t l y  o c c u r r i n g  o f f e n s e s  and five l o c a t i o n s  
(Anchorage, Fai r b a n k s ,  S o u t h e a s t ,  B u s h  and S o u t h c e n t r a l )  are u s e d  
to i l l u s t r a t e  t h e  r a n g e  o f  c a s e  d i s p o s i t i o n  p a t t e r n s  t h r o u g h o u t  t h e  
s t a t e .  F o r  e x a m p l e ,  F a i r b a n k s  h a s  a f a r  l o w e r  rate of p l e a s  
a s s o c i a t e d  w i t h  r e d u c e d  o r  d i s m i s s e d  c h a r g e s  t h a n  o t h e r  cities, a n d  
a s l i g h t l y  h i g h e r  t r ial rate. P r o p e r t y  c a s e s  c o n s t i t u t e  a l a r g e r  
p e r c e n t a g e  o f  i t s  c a s e l o a d ,  a n d  t h e  p e r c e n t a g e  of o f f e n d e r s  
r e c e i v i n g  a n  a c t i v e  jail s e n t e n c e  is l o w e r  t h e r e  th a n  in o t h e r  
p a r t s  of the state. S i m i l a r  a n a l y s e s  a r e  p o s s i b l e  for ea c h  a r e a  of 
th e  state. T h e  f o l l o w i n g  p a g e s  d e s c r i b e  b r i e f l y  t h e  m o s t  i m p o r t a n t  
c h a n g e s  and f i n d i n g s  for e a c h  table.

F i n d i n g s

1. B e t w e e n  1984 a n d  1987, t h e  n u m b e r  o f  f e l o n i e s  r e f e r r e d  
t o  p r o s e c u t o r s  e a c h  y e a r  d e c l i n e d  s t e a d i l y ,  from 3,730 in 
1984 to  3,377 in 1987 (Table 35). T o  p l a c e  t h i s  f i n d i n g  in 
c o n t e x t ,  t h e  s t a t e ' s  p o p u l a t i o n  p e a k e d  in 1986 at 5 4 2 , 0 0 0  
( P u b l i c  S a f e t y  A n n u a l  R e p ort, 1986) a n d  h a d  d r o p p e d  to a b o u t  
5 3 1 , 0 0 0  b y  1989. T h e  p o p u l a t i o n  d r o p  w a s  a b o u t  2.0%; the 
d r o p  in f e l o n y  c a s e s  r e f e r r e d  w a s  a b o u t  14.8%. T h e  d e c l i n e  
in f e l o n y  r e f e r r a l s  p r e c e d e d  t h e  p o p u l a t i o n  d r o p  by  n e a r l y  
t w o  y e a r s  and t h e  p o p u l a t i o n  d e c l i n e  in 1987 d i d  not s e e m  t o  
a f f e c t  the rate at w h i c h  r e f e r r a l s  w e r e  d e c l i n i n g  (about 5% 
p e r  y e a r ) .

2. By  c o m m u n i t y ,  t h e  p e r c e n t  d e c l i n e  i n  felony c a s e s  
r e f e r r e d  to t h e  p r o s e c u t o r  v a r i e d  f r o m  a low of 8.0% f e w e r  
c a s e s  r e f e r r e d  in S o u t h c e n t r a l  (Kenai, K o d iak, P a l m e r  a n d  
V a l d e z ,  t o g e t h e r  w i t h  t h e  r e s t  o f  t h e  T h i r d  J u d i c i a l  
D i s t r i c t )  t o  a h i g h  o f  3 0 . 0 %  f e w e r  c a s e s  in F a i rbanks.
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A n c h o r a g e ,  S o u t h e a s t  and the Bush r a n g e d  b e t w e e n  a 1 0 .2% 
d r o p o f f  (Bush) to a 13.6% d e c l i n e  (Anchorage).

3. T h e  n u m b e r  o f  f e l o n y  c a s e s  r e f e r r e d  to p r o s e c u t o r s  
v a r i e d  c o n s i d e r a b l y  b y  t y p e  o f  offense. T w o  o f f e n s e s  (Sex 
A b u s e  o f  a M i n o r  I a n d  M i s c o n d u c t  I n v o l v i n g  a C o n t r o l l e d  
S u b s t a n c e  (MICS) III a n d  IV) i n c r e a s e d  s l i g h t l y  in n u m b e r s  
b e t w e e n  1984 and 1987. H owever, the r e f e r r a l s  for two o t h e r  
s e x  o f f e n s e s  d r o p p e d  n o t i c e a b l y .  S e x  A s s a u l t  I r e f e r r a l s  
w e r e  d o w n  by 4 5.8% a n d  S e x  A b u s e  II r e f e r r a l s  w e r e  d o w n  b y  
14.6%. R o b b e r y  I w ? s  d o w n  40.7%, T h e f t  II w a s  do w n  3 1.5% 
a n d  B u r g l a r y  II w a s  d o w n  20.5%.

P u b l i c  S a f e t y  d a t a  f o r  1 9 8 7  s h o w s  t h a t  r e p o r t e d  
v i o l e n t  c r i m e s  d e c r e a s e d  b y  21% f r o m  t h e  1986 level, a n d  
p r o p e r t y  c r i m e s  d e c r e a s e d  b y  1 5 . 6 % .  T h e  d e c l i n e  i n  
r e f e r r a l s  m a y  be r e l a t e d  to  t h e  d e c l i n e  in t h e  n u m b e r s  of 
r e p o r t e d  offenses. H o wever, t h e  n u m b e r  of o f f e n s e s  c l e a r e d  
b y  a r r e s t  o v e r a l l  i n c r e a s e d  b e t w e e n  1986 a n d  1987. T h e  
c h a n g e s  i n c l u d e d  i n c r e a s e s  in t h e  n u m b e r s  of f o r c i b l e  rapes, 
b u r g l a r i e s ,  a n d  a s s a u l t s  c l e a r e d  by arrest, a n d  a d e c l i n e  in 
t h e  n u m b e r s  of l a r c e n i e s  a n d  a u t o  t h e f t s  c l e a r e d  b y  arrest. 
I t  i s  n o t  c l e a r  w h y  o f f e n s e s  c l e a r e d  b y  a r r e s t  w o u l d  
i n c r e a s e  a t  t h e  s a m e  t i m e  t h a t  r e p o r t e d  c r i m e  and r e f e r r a l s  
t o  t h e  p r o s e c u t o r  w e r e  d e c r e a s i n g .

4. F a i r b a n k s  has a h i g h  n u m b e r  o f  p r o p e r t y  c a s e s  a n d  a 
r e l a t i v e l y  low d r u g  a n d  s e x u a l  o f f e n s e  c a s e l o a d .  T h e  B u s h  
h a s  a h i g h  s e x u a l  a n d  v i o l e n t  o f f e n s e  c a s e l o a d  b u t  f e w e r  
d r u g  a n d  p r o p e r t y  cases. S o u t h e a s t  h a s  a r e l a t i v e l y  l a r g e  
p e r c e n t a g e  o f  d r u g  c a s e s ,  w i t h  f e w e r  v i o l e n t  o f f e n s e s .  
A n c h o r a g e  h a s  a s l i g h t l y  a b o v e  a v e r a g e  n u m b e r  of v i o l e n t  
o f f e n s e s .

5. C o n v i c t i o n  r a t e s  for c a s e s  f i l e d  in c o u r t  (Table 25) 
r o s e  n o t i c e a b l y  b e t w e e n  1 9 8 4  a n d  1 9 8 7 .  B y  i n d i v i d u a l  
o f f e n s e ,  t h e  p i c t u r e  w a s  s o m e w h a t  d i f f e r e n t .  C o n v i c t i o n  
r a t e s  w e r e  s l i g h t l y  l o w e r  f o r  R o b b e r y  I a n d  S e x u a l  
A s s a u l t  I. F o r  all o t h e r  o f f e n s e s  shown, t h e  c o n v i c t i o n  
r a t e s  w e r e  h i g h e r  in 1 9 8 7  t h a n  i n  1 9 84. T h e  b i g g e s t  
i n c r e a s e s  c a m e  i n  T h e f t  I I  a n d  t h e  d r u g  o f f e n s e s .  
A s s a u l t  II and III and B u r g l a r y  I c a s e s  w e r e  a l s o  c o n v i c t e d  
a t  h i g h e r  rates. O v e r  t w o - t h i r d s  of m o s t  o f f e n s e s  r e s u l t e d  
in c o n v i c t i o n .  S e x  A s s a u l t  I a n d  d r u g  c a s e s  w e r e  t h e  l e a s t  
l i k e l y  of t h e  c o m m o n  o f f e n s e  t y p e s  to  be  con v i c t e d .

6. T h e  i n c i d e n c e  o f  p l e a s  ( g u i l t y  or nolo) t h a t  w e r e  
a s s o c i a t e d  w i t h  r e d u c e d  or d i s m i s s e d  c h a r g e s  r o s e  b e t w e e n  
1 9 8 4  a n d  1987 (Table 32) . T h e  i n c r e a s e s  w e r e  e s p e c i a l l y
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n o t i c e a b l e  f o r  d r u g  a n d  a s s a u l t  cases. F a i r b a n k s  h a d  b y  far 
t h e  l o w e s t  r a t e  o f  r e d u c e d - c h a r g e  pleas, b e t w e e n  7% a n d  8%, 
a n d  s h o w e d  t h e  l e a s t  a m o u n t  of change. A n c h o r a g e  s t a r t e d  
t h e  p e r i o d  w i t h  t h e  h i g h e s t  r a t e  (24%) , b u t  b y  1987 w a s  
m a t c h e d  by  S o u t h e a s t .  Bo t h  a r e a s  h a d  30% of t h e i r  g u i l t y  or 
n o l o  p l e a s  a s s o c i a t e d  w i t h  r e d u c e d  o r  d i s m i s s e d  c h a r g e s .
S o u t h e a s t  s h o w e d  t h e  l a r g e s t  change, g o i n g  f r o m  10% in 1984 
to 30% in 1987.

7. T r i a l  r a t e s  o v e r a l l  r e m a i n e d  f a i r l y  s t a b l e  b e t w e e n
1984 a n d  1987 (Table 26) , d r o p p i n g  by 20% f r o m  10% of  all 
c a s e s  f i l e d  in c o u r t  t o  8%. T r i a l s  w e r e  l e a s t  f r e q u e n t  in 
S o u t h e a s t  a n d  S o u t h c e n t r a l  ( between 5% a n d  8%) a n d  h i g h e s t  
i n  F a i r b a n k s  ( b e t w e e n  11% a n d  15%) , T h e  l a r g e s t  c h a n g e
how e v e r ,  o c c u r r e d  in t h e  B u s h  c o m m u n i t i e s ,  w h e r e  t h e  t r i a l  
r a t e s  d r o p p e d  b y  57%, from 14% d o w n  to 6%.

8. By c o m b i n i n g  t h e  d a t a  on t h e s e  t a b l e s  w i t h  t h e  t r i a l
c o n v i c t i o n  r a t e  (table not shown, a v e r a g e s  f r o m  67% t o  86% 
f or m o s t  of t h e s e  offenses) , t h e  p e r c e n t a g e  o f  p l e a s  t o  t h e  
o r i g i n a l  c h a r g e  c a n  b e  c a l c u l a t e d .  T h e  t w o  s e x  o f f e n s e s  
s h o w n  t h a t  h a v e  p r e s u m p t i v e  s e n t e n c e s  for f i r s t  o f f e n d e r s  
(Sex A s s a u l t  I, a n d  S e x  A b u s e  I) h a v e  the l o w e s t  r a t e s  o f  
p l e a s  to the o r i g i n a l  charge(s) : 9% a n d  26%, r e s p e c t i v e l y .
T h e y  a l s o  h a v e  t h e  h i g h e s t  t r i a l  r a t e s ,  2 6 %  f o r  S e x
A s s a u l t  I a n d  15% f o r  S e x  A b u s e  I, a n d  a r e l a t i v e l y  h i g h  
n u m b e r  of c a s e s  d i s m i s s e d  a f t e r  f i l i n g  (36% of  S e x  A s s a u l t  I 
a n d  32% of  S e x  A b u s e  I ) .

A s s a u l t  II a n d  III c o m b i n e d  h a v e  a r a t e  o f  27% p l e a s  
t o  t h e  o r i g i n a l  c h a r g e .  T h e  d i f f e r e n c e  b e t w e e n  t h e s e
o f f e n s e s  a n d  t h o s e  w i t h  a p r e s u m p t i v e  s e n t e n c e  for f i r s t
o f f e n d e r s ,  h o w e v e r ,  is t h a t  i n s t e a d  o f  a h i g h  t r i a l  r a t e  
t h e r e  is a v e r y  h i g h  r a t e  o f  p l e a s  a s s o c i a t e d  w i t h  r e d u c e d
o r  d i s m i s s e d  c h a r g e s  —  40%. D r u g  c a s e s  a n d  r o b b e r y  c a s e s  
e a c h  h a v e  a 34% r a t e  of p l e a s  to t h e  o r i g i n a l  c h a r g e ,  b u t  
t h e i r  p a t t e r n s  o f  d i s p o s i t i o n  a r e  s o m e w h a t  d i f f e r e n t  in 
o t h e r  r e s p e c t s  (more d r u g  c a s e s — 3 7 % — are d i s m i s s e d  a f t e r  
f i l i n g ;  m o r e  r o b b e r y  c a s e s - - l l % ,  c o m p a r e d  t o  6% o f  d r u g
c a s e s — go to t r i a l ) .

T h e  p r o p e r t y  o f f e n s e s  h a v e  the h i g h e s t  r a t e s  of p l e a s  
t o  t h e  o r i g i n a l  c h a r g e s ,  r a n g i n g  b e t w e e n  47% for T h e f t  II 
a n d  56% for B u r g l a r y  II. T h e y  a r e  a l s o  s i m i l a r  in o t h e r  
r e s p e c t s ,  w i t h  low t r i a l  r a t e s  (4% t o  6%) and r e l a t i v e l y  few 
c a s e s  d i s m i s s e d  a f t e r  f i l i n g  (25% to 29%) . S e x  A b u s e  II is 
m o r e  s i m i l a r  in its p a t t e r n  to t h e  p r o p e r t y  o f f e n s e s  (45% o f  
t h e  o f f e n d e r s  p l e a d  t o  the o r i g i n a l  c h arges; t r i a l  r a t e  is 
8%), t h a n  it is to o t h e r  se x u a l  offen s e s .
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9. T h e  p e r c e n t a g e  o f  o f f e n d e r s  r e c e i v i n g  a s e n t e n c e  t h a t  
i n c l u d e d  t i m e  to  s e r v e  a p p e a r e d  to d e c l i n e  b e t w e e n  1984 and 
1987, for all o f f e n s e s  s t a t e w i d e  (T a b l e  28) . M o r e  v i o l e n t  
o f f e n d e r s  w e r e  s e n t  to jail (from 7 3 %  in 1984 up  to 80% in 
1 9 8 7 ) ,  b u t  n o t i c e a b l y  f e w e r  d r u g  o f f e n d e r s  (68% d o w n  to 
54%). F a i r b a n k s  h a d  t h e  l o w e s t  r a t e s  o f  i n c a r c e r a t i o n  of 
a n y  l o c a t i o n  i n  t h e  s t a t e ,  a b o u t  10  o r  m o r e  p e r c e n t a g e  
p o i n t s  b e l o w  t h e  s t a t e w i d e  - a v e r a g e s .  T h e  B u s h  h a d  h i g h e r  
r a t e s  of i n c a r c e r a t i o n  t h a n  average.

10. M e a n  s e n t e n c e s  w e r e  h i g h e s t  f o r  S e x  A s s a u l t  I 
o f f e n d e r s  a n d  l o w e s t  f o r  T h e f t  II. T h e  v a r i a t i o n  in 
s e n t e n c e  l e n g t h s  f r o m  y e a r  to  y e a r  c a n  p r o b a b l y  b e  a c c o u n t e d  
f o r  p r i m a r i l y  b y  t h e  f a c t  t h a t  t h i s  t a b l e  d o e s  n o t  
d i s t i n g u i s h  b e t w e e n  o f f e n d e r s  w t i h  p r i o r  f e l o n y  r e c o r d s  and 
t h o s e  w i t h o u t .  T h e  s e n t e n c e s  f o r  C l a s s  B o f f e n d e r s  w e r e  
l o n g e r  t h a n  t h o s e  f o r  C l a s s  C o f f e n d e r s .  H o w e v e r ,  t h e y  w e r e  
n o t  t w i c e  as l o n g  (as m i g h t  b e  e x p e c t e d  f r o m  r e v i e w i n g  the 
c a s e  l a w  a n d  statutes) b u t  o n l y  a v e r a g e d  f r o m  40% to 70% 
l o n g e r .

11. S e x u a l  A s s a u l t  I o f f e n s e s  w e r e  t h e  m o s t  s e r i o u s  o f  the 
o f f e n s e s  s tudied. A l t h o u g h  S e x  A b u s e  I o f f e n s e s  a r e  t r e a t e d  
t h e  s a m e  as S e x u a l  A s s a u l t  I o f f e n s e s  in t h e  statutes, in 
p r a c t i c e  t h e r e  a r e  s e v e r a l  d i f f e r e n c e s .  S e x u a l  A s s a u l t  I 
o f f e n s e s  a r e  t r i e d  (overall) a b o u t  t w i c e  a s  o f t e n  as S e x u a l  
A b u s e  I offen s e s .  V e r y  few S e x u a l  A s s a u l t  I o f f e n d e r s  p l e a d  
g u i l t y  to  t h e  o r i g i n a l  charge(s) . In g e n e r a l ,  t h e  m e a n  
s e n t e n c e  of  S e x u a l  A s s a u l t  I o f f e n d e r s  is h i g h e r  t h a n  t h a t  
fo r  S e x u a l  A b u s e  I o f f e n d e r s .  T h e  t w o  o f f e n s e s  a r e  s i m i l a r  
in t h e  p e r c e n t a g e s  of c a s e s  d i s m i s s e d  a f t e r  f i l i n g  a n d  in 
t h e  p e r c e n t a g e s  o f  g u i l t y  o r  n o l o  p l e a s  a s s o c i a t e d  w i t h  
r e d u c e d  or d i s m i s s e d  charges.


