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to the point of vindictiveness. We reached this conclusion in light of the
Prowsmns in paragraph (h) of section 4, describing the additional liabilities
hat could be incutred by a defendant.

The Alaska State Chamber wishes to thank you for the opportunity. to present

these thoughts on CSHB 409 and are willin* to assist, if requested,’in the
development of suitable amendments and changes.

George Krusz
President

cc. Ernie Polley
GK:EP:cks/CSHB409



An Appeal for Significant Improvement in the Enforcement of
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Recommended Legislative Remedies

submitted by: Sue Libenson, Executive Director
Alaska Center for the Environment

Mike Wenig, Staff Attorney
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Introduction

In the wake of the Exxon Valdez oil spill, Alaska's greatest
environmental tragedy, it is anticipated that the legislature
will consider numerous approaches to improving public policy with
the intent of preventing future spills. Many of these changes

.;ill focus on improvements within the Alaska Department of
Environmental Conservation (DEC) which has the bulk of the
State's responsibility with regards to oil spill prevention and
response.

For any of the legislature's potential actions to r.ucceed,
however, they must be backed by one underlying factor - improved
enforcement. While there are undoubtedly needs for change in
spill prevention and response, the Commission must recognize that
the current failure of existing regulatory safeguards is largely
due to the inability of agencies, including DEC, to properly
enforce the law and thereby create an atmosphere which encourages
compliance by potential polluters.

The following outlines a package of legislative
recommendations for improving the enforcement of Alaska's
environmental laws and regulations. The implementation of these

measures will ultimately be improved compliance, the ultimate
tool in preventing future pollution catastrophes.

Recommendations
l. Authorize DEC to assess administrative penalties.

1. Strengthen criminal penalties for violations of pollution
laws.

I1l. Authorize DEC to make reasonable inspections without first
obtaining a warrant.

v, Eliminate administrative and judicial "pre-enforcement
review" of compliance orders.

V. Provide for citizen suits to enforce environmental statutes
and regulations.

V1. Provide adequate funding for DEC to fulfill its regulatory



mandate.
Discussion of Recomnendations

I. DEC SHOULD HAVE THE STATUTORY AUTHORITY TO ASSESS
ADMINISTRATIVE PENALTIES

Among the tools that are necessary for DEC to have a
credible, forceful, and efficient enforcement program is the
authority to assess administrative penalties for violations of
the State's environmental laws.

Penalties, generally, are an important enforcement tool
because they greatly reduce the economic incentives to violate
the State’'s environmental laws. However, DEC currently has the
authority only to issue a compliance order requiring corrective
action or to commence a judicial enforcement action for civil or
criminal penalties.1 Like most litigation, however, judicial
enforcement actions require the State to commit substantial
resources and time and, thus, are used only for the most extreme
violators. By themselves, judicial enforcement actions cannot
provide a sufficient enforcement threat.

A civil penalty program is thus a necessary tool for a
credible enforcement arsenal. Administrative penalties could be
assessed through a fair yet far less resource intensive
administrative hearing procedure than court proceedings.
Decisions by administrative hearing officers would be judicially

reviewable on the record, rather than through a cumbersome trial

1 Two of t.hese three tools, themselves, need to be
strengthened, as explained below in sections IV and VI.



procedure.

Administrative penalties would greatly strengthen DEC'S
enforcement presence and capability by providing the agency with
a relatively quick and efficient means of imposing penalties.
The authority to assess administrative penalties is particularly
important for the relatively numerous yet small violators, for
whom DEC'S commencement of lengthy judicial enforcement
proceedings is simply not worthwhile. By greatly reducing the
resources necessary to levy penalties, an administrative penalty
program would provide an enforcement threat that is otherwise not
present at all for these small violators.

Administrative penalties are an integral component of the
federal environmental enforcement program.2 Numerous state
agencies also have the authority to assess penalties for
violations of state environmental laws.3 Administrative
penalties should become an essential component of DEC's
enforcement arsenal as well.

Of course, merely having the legal authority to assess
penalties is not enough. DEC must also be given the

corresponding budgetary resources to hire sufficient technical

2 See, e.g.. section 309(g) of the Clean Water Act, 33 U.S.C.
8 1319(g) ; section 3008(a) of the Resource Conservation and Recovery
Act, 42 U.S.C. § 6928(a); section 14(a) of the Federal Insecticide,
Fungicide, and Rodenticide Act, 7 U.S.C. § 1361(a)? section 16(a)
of the Toxic Substances Control Act, 15 U.S.C. &8 2615(a); and
section 109 of the Comprehensive Environmental Response,
Compensation, and Liability Act*, 42 U.S.C. 8§ 96009.

3 For example, see Washington, RCW 90.48.144.



staff and permanent hearing officers to make the administrative

penalty process work.

M. CRIMINAL PENALTIES FOR VIOLATIONS OF STATE
ENVIRONMENTAL LAWS SHOULD BE STRENGTHENED

Stiff criminal sanctions are another essential component of
the kind of enforcement program that is necessary to achieve full
compliance with the State's environmental laws. The current
liability for criminal violations of Alaska's environmental laws
is inadequate.

With a few exceptions, negligent and knowing violations of
the State's environmental laws are currently only class B and A
misdemeanors, respectively. AS 46.03.790(a), (b). Class B
misdemeanors are punishable by a fine of not more than $1000 and
by imprisonment for no longer than 90 days; Class A misdemeanors
are punishable by a fine of not more than $5000 and by a maximum
of imprisonment for one year. AS 12.55.035(b)(3), (4);
12.55.135(a), (b).

These liabilities stand in stark contrast with criminal
liabilities for violations of federal environmental laws. For
example, under section 309(c) of the federal Clean Water Act,
negligent violations are punishable by either or both maximum
fines of $25,000 per violation and/or one year imprisonment;
knowing violations are punishable by either maximum fines of

$50,000 per violation or by three years imprisonment. 33 U.S.C.



81319(c) «

Alaska's criminal liabilities should be strengthened by
making negligent violations Class A misdemeanors and knowing
violations Class C felonies, which are punishable by a maximum
fine of $50,000 per violation and five years' imprisonment. AS
12.55.035((b)(2); 12.55.125(e). In addition, the definition in
AS 46.03.900(17) of "persons" who are subject to criminal
sanctions should be amended to include "any responsible corporate
officer." See Clean Water Act section 309(c)(6), 33 U.S.C. §
1319(c)(6).

The last legislature increased civil penalties for oil
polluters (see SB 271) and considered tougher criminal sanctions
in the oil pollution context. The legislature should now
complete its mission and stiffen criminal sanctions for
violations of all State environmental laws.

As to criminal liability for oil spills,inparticular, two
bills sponsored by the Governor and introduced in the last
legislative session should become law. Among other things, HB
315 classifies as Class C felonies, oil spills of 10,000 barrels
or more involving a failure to comply with an oil discharge
contingency plan or a failure to adequately clean up a discharge
of oil. HB 316 expands the penalties that can be levied against
a defendant that is an organization by including fines equal to
twice the damage or loss caused by the defendant.

4 See also, e.g.. section i008(d) of the Resource Conservation

and Recovery Act, 42 U.S.C. § 6728(d); section113(c) ofthe Clean
Air Act, 42 U.S.C. 8§ 7413(c).



I11. DEC SHOULD HAVE THE AUTHORITY TO MAKE REASONABLE
INSPECTIONS WITHOUT FIRST OBTAINING A WARRANT

The ability to make inspections to determine whether
violations of the State's environmental laws are occurring is
still another necessary element of a credible enforcement
program. Currently, AS 46.03.860 appears to require DEC to
obtain a search warrant before it can investigate possible
violations. Federal environmental laws, in contrast, contain no
such warrant requirement. For example, section 308(a)(B) of the
Clean Water Act expressly provides the EPA with a "right of
entry" and with authority "at reasonable times"” to make
inspections and copy relevant records. 33 U.S.C. §8 1318(a)(B).°

Consistent with federal environmental law, AS 46.03.860
should be amended to remove the warrant requirement and thereby
improve the DEC's ability to investigate potential violations of
the State's environmental laws.

V. THERE SHOULD BE NO "PRE-ENFORCEMENT REVIEW" OF DEC'S
COMPLIANCE ORDERS IN EITHER AN ADMINISTRATIVE
ADJUDICATORY HEARING OR JUDICIAL PROCEEDING

A sixth tool that is necessary for a sound, effective State
environmental enforcement program is the ability of the enforcing
agency to issue compliance orders without cumbersome procedural
constraints. DEC does not presently have this ability.

Current State law (AS 46.03.850) provides DEC with the

authority to issue compliance orders for known or suspected

0O See also, e.g.. section 3007 of the Resource Conservation
and Recovery Act, 42 U.S.C. 8 6927; and section 114(a) of the Clean
Air Act, 42 U.S.C. § 7414(a).



violations of the State's environmental laws, but the required
procedures for issuing such orders are so cumbersome as to render
the compliance order an infrequently used and thus ineffective
enforcement tool.

State law appears to require that, before DEC can issue an
order requiring a polluter to comply with an applicable State
environmental law, the agency must first notify the polluter of
its finding that the polluter is or may be in violation and give
the polluter an opportunity to respond to the finding. AS
46.03.850(a), (b).6

In addition, although compliance orders become effective
upon receipt (AS 46.03.850(c)), it appears that recipients can
subsequently contest the order in an adjudicatory hearing that is
required to include the extensive procedural steps set out in the
Administrative Procedure Act. See AS 44.62. Recipients of a
compliance order can also challenge an adverse ruling by a
hearing officer in court. AS 44.62.560.

By requiring DEC to defend an order at administrative and,
subsequently, judicial hearings, Alaska law imposes substantial
resource constraints on the use of the compliance order as an
enforcement tool by DEC (and its legal representatives in the

Department of Law). These constraints effectively discourage DEC

6 AS 46.03.865 allows DEC to sidestep this pre-notification
procedure, but only in the extremely narrow circumstances, where
DEC has found that there is an "actual or imminent" discharge of
either oil, a hazardous substance, or a low level radioactive
material. i



from invoking this tool, except in extremely rare circumstances,?7
As a result, the tool has not been used to fulfill its obvious
role, as an efficient, relatively quick means for DEC to command
compliance with the State's environmental laws and to compel the
cleanup of unlawful discharges of harmful pollutants.

As with several of the other enforcement tools discussed
above, State law regarding the procedures for issuing compliance
orders does not compare with EPA's legal authority to issue
orders to compel compliance with federal laws. Federal
environmental law generally adheres to the sound policy of not
allowing "pre-enforcement review" of EPA's compliance orders.
This means that compliance orders which do not also require the
recipient to pay an administrative penalty generally can not be
challenged in any administrative or judicial proceeding, until
and unless EPA commences a judicial proceeding to enforce the
order and seeks penalties for violations of the order. At that

time, the validity of the order can be questioned by the

7 In fact, the right of a recipient to challenge an order in

an administrative adjudicatory hearing, by itself, appears
sufficient to effectively discourage DEC from issuing compliance
orders. DEC'S budget does not include sufficient funds for a
permanent in-house staff of hearing officers. Thus, when an
adjudicatory hearing is requested, DEC must hire hearing officers
on a contract basis. The substantial expense of such outside

contracting, alone, strongly discourages DEC from issuing compliance
orders.



recipient as a defense to EPA's enforcement suit.0
As the Second Circuit Court of Appeals recognized, in
upholding the principle of no pre-enforcement review of
compliance orders issued under the federal Clean Air Act:
To introduce the delay of court review of

administrative action taken to ameliorate a potential
public health hazard would conflict with Congress' aim

to ‘'accelerate . . . the prevention and control of
pollution.” . . . In short, immediate pre-enforcement
review of compliance orders . . . would 'serve neither

efficiency nor enforcement' of the Clean Air Act.

Asbestec Const. Services, Inc. v. EPA, 849 F.2d 765, 769 (2d Cir.
1988) .

Not until DEC's ability to issue compliance orders is as
procedurally unencumbered as that of the EPA, will the compliance
order become an effective tool in the State’s environmental
enforcement arsenal.

V. PRIVATE CITIZENS SHOULD HAVE THE AUTHORITY TO ENFORCE
THE STATE’'S ENVIRONMENTAL LAWS

The final, necessary, and, perhaps, most critical component
of a viable, credible State enforcement program is the ability of
citizens to act as "private attorneys general” by bringing suits
to enforce the State’'s environmental laws. This ability is
nonexistent under current law.

AS 46.03.760 and 46.03.765 provide State courts with

authority to compel the payment of civil penalties and to grant

0O For example, section 113(h) of CERCLA, 42 U.S.C. § 9613(h)
expressly prohibits federal courts from reviewing challenges to
compliance orders, except undex limited circumstances, including
a suit brought by EPA to seek penalties for a violation of the
order. »



injunctive relief for violations of the State's environmental
laws. But AS 46.03.870 provides that the bases for the
enforcement actions listed above "inure solely to and are for the
benefit of the state. o Similarly, AS 46.03.890 provides
that only State officials are authorized to enforce the State's
environmental laws.

The.ability of private citizens to enforce environmental
laws is a critical supplement to government enforcement because
resource constraints inevitably prevent governments from taking
all the enforcement measures that would otherwise be warranted.
Given the DEC's severely limited enforcement resources (even if a
separate enforcement unit like the one recommended above were
available), citizen suits are necessary to present to the
regulated community a forceful and credible message that
violations of the State's environmental laws will not be
tolerated.

Congress has wisely recognized the value of citizen suits as
supplements to governmental enforcement and thus provided
citizens with ample authority to enforce the federal
environmental laws.9 The record of citizens suits to enforce
these laws is a strong one. Citizens enforcement actions have

proven not to be unreasonable avenues for harassment of industry

9 See, e.g.. section 505 of the Clean Water Act, 33 U.S.C.
§ 13657 section 7002 of the Resource Conservation and Recovery Act,
42 U.S.C. 5 6972, section 304 of the Clean Air Act, 42 U.S.C. 8§
7604; and section 310 of the Comprehensive Environmental Response,
Compensation, and Liability Act, 42 U.S.C. 5 9659.



or the EPA, but to be valuable means for stopping major violators
whom the EPA had not been able to reach.

Full enforcement and, in turn, compliance with the State's
environmental laws will simply not be achieved without the
ability of citizens as well as the government to enforce those

laws.
VI, THE LEGISLATURE SHOULD PROVIDE ADEQUATE FUNDING FOR
DEC TO FULFILL ITS LEGAL MANDATE OF PROTECTING
THE ENVIRONMENT
A State such as Alaska which relies on a healthy environment
for many of its economic mainstays such as tourism and fisheries
and yet persistently scrimps on environmental protection will
continue to run the risk of environmental and associated economic
degradation. Current funding levels for DEC not only preclude
effective enforcement, they also result in delayed and
inadequately researched permits as well as narrow interpretation
of regulations intended to protect the environment. Future
funding should provide for sufficient personnel, including
attorneys, to provide DEC the ability to more effectively enforce
Alaska's environmental laws. A commitment to increased funding
would more realistically reflect the immense mandate of
environmental protection assumed by DEC and the importance of
DEC'S success in assuring that there will be a viable environment
for Alaska's long term needs. We will be working shortly

towards providing the legislature with some recommendations for

DEC budget needs.



\ Alaska State Legislature

Representative Mike Davis District 19
PO.Box V Interim Office:

Juneau, Alaska 99311 PO. Box 81435

(907)465-4930 Fairbanks, Alaska 99708

(907)456-6161

To: All Members
House Financ

From: Rep. Mike Davi
Re: HB 409

Date: March 29, 1990

The CS for HB 409 passed out of the Judiciary Committee addresses
the critical need for a stronger regulatory presence when it comes
to pollution violations. In recent years the state has been
plagued by hundreds of oil, chemical and hazardous waste spills,
many cf which the state has been forced to clean up at its own
expense. During my visits to cleanup sites on the North Slope, in
the Interior and at Prince William Sound, it became clear to me
that tougher rules are desperately needed if we are going to keep
industry to its obligation to clean up pollution.

HB 409 follows Recommendation #13 of the Alaska Oil Spill
Commission report which calls for greater state oversight. |If
enacted Hb 409 would accomplish the following:

1) Allow the DEC access to inspect regulated facilities without
consent of the operator. DEC officials have expressed frustration
at being barred or delayed from entering sites in order to make
routine and specific investigations. This provision allows
immediate entry at all reasonable times.

2) Allow the Commissioner of Environmental Conservation to levy
administration penalties of up to $25,000 per day for pollution
violations and provide for an appeal process. Administrative
penalties will prov .de for an economical, efficient and consistent
system to deal with pollution matters. This is similar to federal
law and may soon be required by the EPA. Judicial review is also
provided under the section.

3) Eliminate "pre-enforcement review" of compliance orders. Today,
industry is allowed to challenge the orders before they go into
effect, tying the hands of regulators and delaying timely solution
of pollution problems. Under this change, stopping the pollution
will get top priority. Challenges to the orders would still be
allowed judicial review, after correction has begun.



ISASSSanferS.

4) Allow the Commissioner to require environmental audits, so that
the state and industry can "Trouble shoot" pollution problems
before they become unmanageable. Environmental audits are used on
both a state and federal level with considerable success, hundred
of corporations have voluntarily adopted environmental audit

program.



Sectional Analysis.- CS_to .HB .409. March 29, 1990

Section #1.

This section revises the DEC'S present general access authority to
include the right to copy records. This section also clarifies the
present access provisionsl scope. Note that it continues the
requirement that the DEC obtain consent for access from the owner
of occupier of the premises.

Section \t2.

Allows the DEC access to "pervasively regulated facilities" to
investigate suspected sources of pollution without the owners
consent. Although access to facilities is required under most
permits issued by the state, agencies have wound up in court over
the particulars of when and where officials can investigate. These
court delays have had the effect of limiting the states ability to

enforce pollution laws. Constitutional law provides that a
lessened expectation of privacy exists for pervasively regulated
facilities and activities. A "pervasively regulated facility" s

defined as a facility where the operations affect a significant
public interest and are comprehensively regulated by the DEC.
Section #3.

Are housekeeping measures.

Section #4.

Establishes a new section creating an administrative penalties
procedure for violation of DEC'u statutes, regulations, orders or
permits. The amount may not exceed $25,000 per day for each

violation. Current procedures for addressing violators are long,
cumbersome and expensive, hampering the state's ability to deal
qguickly with pollution problems. This section establishes an

administrative review process that streamlines the process of
adjudicating these claims. Many states already have administrative
penalties procedures. The EPA may soon require states to have a
similar process in place. Section #4 also provides for an
administrative hearing and judicial review of the penalties
ordered.



Section #5.

Allows for a compliance order to become effective immediately to
start cleanup up of a contaminated site or to stop an ongoing
pollution incident. Presently, industry can challenge compliance
orders before implementation, causing substantial delays, to the
detriment of the environment and public health. This section also
provides for an administrative hearing and for judicial review of
the hearing decision.

Section #6.

Allows the Commissioner to require environmental audits conducted
by in independent <contractor. An environmental audit is an
objective and systematic analysis of a facility's operations to
insure compliance with state environmental laws and to spot
pollution problems before they become unmanageable. The EPA uses
a similar process that has been very successful.

Sections #7 & 8.

Amends the Civil Procedure Rule 82 to allow the full recovery of
reasonable attorney's fees and costs if a person fails to pay and
administrative fine (Section 4). This provision requires a two
thirds vote of the Legislature.

Sections #9 & 10.

Amends the Civil Procedure Rule 82 to allow the full recovery of
reasonable attorney's fees and costs for enforcement to maintain
the Compliance Order (section 5). This provision requires a two
thirds vote of the Legislature.



EXXON COMPANY, U.S.A

Comments on CSHB 409
House Finance Committee

March 29, 1990



The procedures proposed in this bill would deny all Alaska®s
citizens, not just oil companies, the most basic due process
protections. The Dbill seeks to impose arbitrary and unilateral
procedures iIn non-emergency situations. The DEC already has more
than ample statutory authority to issue appropriate 1immediate
orders 1in an emergency. This bill would allow the exercise of
intrusive regulatory power, justifiable only in an emergency, when

there 1is no emergency.

The current compliance order statute sets forth a three stage
procedure for non-emergency situations. First, the DEC gives the
citizen notice of the alleged environmental violations. The
citizen then has an opportunity to meet with the department and to
attempt to cure any problem. Finally, if the problem cannot be
satisfactorily resolved on an
informal basis, an administrative hearing is held to determine what

action would be appropriate.

This existing procedure 1is the appropriate way to deal with
non-emergency situations. In prior testimony in support of this
bill, its proponents have asserted that the proposed amendments are
necessary to conform Alaska®s compliance order procedures to

federal law. As a general rule, that is simply not correct.

As you are aware, the federal government has a very wide and
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complex range of environmental statutes and regulations, many of
which provide some type of compliance order authority. Most
federal compliance order procedures, however, 1incorporate a three
step notice and hearing procedure similar to Alaska®s current
compliance order statute. The compliance order procedures employed

in Part 24 of the EPA regulations on hearings are a good example.

The EPA"s three stage process protects citizens®™ due process
rights to reasonable notice and opportunity to be heard before the
government takes final action against them. It also reflects
ccmmon sense.Most alleged environmental violations can be
resolved without resort to formal judicial enforcement actions.
The procedure proposed in HB 409threatens Alaskans with an
impossible dilemma: either immediately comply with what may be an
arbitrary compliance order, or refuse to obey the DEC order at the

risk of immediate penalties and force the Department of Law to file

a judicial enforcement action. The current statutory procedures
are far preferable to this type of confrontation. For these
reasons Exxon strongly recommendsthat thecompliance order

procedures not be amended.

This Dbill also contains an entirely new section on
nonconsensual searches of "pervasively regulated facilities.”™ This
new section 1is unnecessary and unreasonable. 1In 1977, the Alaska
Supreme Court held that a similar vrule which allowed OSHA

inspectors to enter workplaces without a search warrant violated
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the Alaska Constitution. In 1978, the U.S. Supreme Court held that
an OSHA regulation allowing a warrantless search violated the

federal constitution.

The language 1in this bill would allow the DEC to enter and
search "pervasively regulated facilities,” without a warrant. In
the absence of an emergency, there is no legal justification for
this type of search in the enforcement of environmental laws. The
United States Supreme Court has held that certain types of highly
regulated industries. not highly regulated facilities. may be
searched without a warrant, but the businesses to which they have
applied this rule have been 1limited to enterprises 1in highly
regulated industries like those involving liquor and firearms. The
warrantless search provisions in this bill are unconstitutional and

should be taken out of the bill.

Finally, we have strong concerns regarding the administrative
penalty provisions of the proposed bill. No one has presented any
reasonable justification to show that administrative penalties are
needed. Section 760 of the present statute provides more than

ample judicial penalties.

IT administrative penalties are adopted, they should at the
?.east include the procedural safeguards contained in similar

federal statutes. The bill proposes a scheme that provides for an
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assessment notice that becomes final in 30 days. A hearing may be
requested, but there 1is no indication of when or whether such a
hearing will take place. The safeguards of the Administrative

Procedure Act are expressly denied.

Those major federal environmental laws which do provide for
administrative penalties also provide for notice and a right to a
hearing before any penalty can be 1imposed. (The Clean Air Act,
Federal Insecticide Fungicide and Rodenticide Act (FIFRA), the
Solid Waste Disposal Act, the Toxic Substances Control Act, the
Clean Water Act, and the Comprehensive Environmental Response,

Compensation and Liability Act of 1980 (CERCLA).)

Under both the Alaskan and federal Constitutions, citizens who
deal with the Alaska Department of Environmental Conservation
should be afforded the same due process protections by DEC as they
are by the federal agencies. These rights include the right to a
notice of the assessment, a clear right to a hearing, comprehensive
rules that describe the hearing process, and the requirement that
the administrative agency make and prove 1its case before the

citizen 1is required to bear the burden of suffering any penalty.

In closing, we would like to emphasize that this bill, if
adopted, would seriously impact all Alaskan ~citizens and
businesses. Alaskans, like all Americans, are entitled to basic

due process protections when dealing with administrative agencies
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of the state and their staff. The proposals included in CSHB 409
would significantly undermine those protections. We continue to
believe that the existing statutes fairly address both emergency
and non-emergency situations, and therefore we recommend that this

bill not be enacted into law.

Thank you.

exxn409.com
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Before the House Resources Committee

Mr. Chairman

In 1973 1 received a Bachelor of Science degree in environmental

resources engineering from the University of California at

Humboldt.

In the fall of 1973, 1 joined Fluor Engineers and Constructors,
the prime design and tngineering management contractor for the
Valdez Marine Terminal. Aftar spending a year in the civil
design and project engineering section in the LA area, | was one

of the 1st two people Fluor sent to Valdez as their construction

start up team.

From May 4, 1974 to March 1977, | was a field engineer/civil
supervisor for Fluor at the Valdez Marine Terminal. My primary

responsibilities included oversight of construction activities of

the prime Earth work contractor.

I joined the Department of Environmental® Conservation as an
Environmental Engineer 11l in August of 1977, shortly aftar oil

began flowing through the Trans-Alaska Pipeline Systenm.

As requested; 1 am prepared to give you ay impression from a

field perspective of the Valdez Office"s role in the oversight of



th# Alyeska Marine Terminal. Our basic experience has been that

the harder we worked, the more we Tfound, the more difficult

access to the terminal became. But let me first give you some

background.

In the early days, ay chief duties were the development and

implementation of the field activities as they related to the

Tanker Inspection Program at Valdez. In addition, | responded to

most of the oil spills at the Valdez Marine Terminal, where |

observed Alyeska®s contingency plan in action. | documented,

analyzed and reported on the adequacy of their response.

At that time, the Prince William Sound District Office was a

regional office with as many as 5 field positions and 1 clerical

position.

As 1 recall, two positions were sole Alyeska oversight with

reimbursable funding. Two other positions covered other

Departmental programs and the regional supervisor®s position

which primarily intarfacad with Alyeska Management, the several

community leaders in Prince William Sound araa, and other

department oil program development, management and administrative

functions.

In 1979 with the demise of Alaska®s tanker safety program some

planned positions for Valdez never became a reality. The Princa



and on« position was transferred to Anchorage; and the other was

never filled.
the Valdez District Office has had 3 field and

Since that tine,

one clerical position.

In addition, funding sources changed and all the positions
started working in all program areas (DW, WWw, AQ, SAN, OIL, etc).
There was no position dedicatad solely to Alyeska oversight, so

oversight of Alyeska suffered and became almost non-existent or

cursory at bast.

In 1981 | was appointed tha District Engineer/District Supervisor

which was an additional work load.

In 1982 during an Alyeska Contingency Plan review, field staff
used the first 5 years of oil spill resppnsa and clean up
observations to say Alyeska"s cleanup response was inadequate and

their skimmer capacity highly overrated.

In 1984, 1 wrota two memos which described in some detail a

general "disemboweling™ of the Alyeska trained cleanup team and

documented broken down clean up equipment.

From 1977 up to this period, 1934, Valdez field staff had



ea3y access to the Terminal although not enough time or

energy to spend much tiae there.

In 1985 the Department began responding to allegations that their

were serious probleaa at the Valdez Marine Terainal.

A good portion of the Valdez Field staff"s workload was
reassigned and increased so that ve had an increased presence at

the Terminal. | became the Department®s principal investigator

Valdez.

This investigation has taken place over several years and covered
many topics. One of which waa a monumental undertacing of
reviewing thousands of pages of reports and documents concerning
the ballast treatment plant. The Valde2 field office staff's
knowledge and understanding of the system allowed us to evaluate

some of these reports. Our work helped the Department set new

discharge limits in the NPDES permit.

Also during this tiae the Department undertook another review of
the Alyeska Contingency Plan. This review was hampered by the
rasistance of Alyeska to make changes in their plan and to
drastically improve implementation of the plan. This delaying

and resistance turned a few week process into an 13 month



P

Since 1985 when the Department began to investigate these several
allegations, it seemed to all the Valdez field staff that the
harder we worked, the mors ws found, the more ve found, the more
difficult access to the terminal became. The restricted access
delayed entry onto the terminal to a point that on some occasions

field staff were unable to carry out inspections.

I can give you some examples:

In 1936, Valdez field staff documented access problems over a 16
day period. During that time the staff made over 70 phone calls
to Alyeska to schedule the 23 trips to the terminal. About 1/3
of the trips were for unannounced compliance sampling, 1/3 for

spill response, and 1/3 related to oversight of the Ballast Water

Treatment Tank cleaning sludge removal process.

Department staff lost almost two man days trying to contact
Alyeska to schedule visits. After the visits were scheduled, we
lost day waiting at the gata. We lost another Pj days being

taken or directed to go somewhere other than vhera ve needed to

go.

In addition, on several occasions we were prevented from
inspecting certain activities for several hours (2-4) and in one
case that delay was over 20 hours. On more than one occasion the

delay actually prevented the inspection due to other commitments.



218 DRIVEWAY
- FAIR3ANKS. Al.ASKA 99701
(907) 452 5021

tt*****xx  NEWS RELEASE """t

Contact: Rex Blazer

M:»ke* ft. 1989
907-452-5021

itti-asf": Immediately
hazardous and toxic wastes dumped, injected 1into pipeline.
Environmentalists learned this week that "/ha U.S.
Environmental Protection Agency has determined that e e e
t.he MAPCO refinery near North pole, Alaska illegally dumped
toxic and hazardous waste into the Alaska pipeline-as well as

the air, ground, and water of this suburban Fairbanks n

t -
community.

"While it is legal to re-inject thingg like dirty fuel aid

ml into the pipeline, it most definitely 1is not. to inject,
tilings- like aniline, sodium hydroxide, and hydrogen peroxide"
said Carl Reller, hazardous waste coordinator for the
Northern Alaska Environmental Center* "These wastes
ultimately end up at the Valdez terminal where the water
.soluble substances go directly into Valdez harbor, while fee

oil soluble wastes could damage refinery techniques dnd

equipment.™

The Alasfka Department of Environmental Conservation has found
more than a quarter of a million gallons of fuel in the

ground under MAPCO thus far.
* MORE 1



ly this week did environmentalists learn that on January 6 -

EPA quietly ordered"MAPCO to begin art extensive and “ostly
clean-up that will take nearly three years and requite
monitoring the ground water for decades. Over 10,000 people
live within a three mile radius of the contaminated area,

* ° 1

ewhich is on land leased from the state by MAPCO.

Environmentalists called on the state Department of

Environmental Conservation and EPA to,esta&lisj, an advisory

group as provided for under the Resource Conservation and

"The drinking water wells for North Pole are
f *
less than a half mile from the contaminated zone and 1in the

&gcovery Act.

path of the toxic plume, yet the public has had no
opportunity to become involved,” Reller said. "MAPCO Claimed
that the public can"t even be told the location of their

monitoring wells. We feel the people of North Pole have the

right to be involved in this critical process."”

"The situation at MAPCO is extremely disturbing in light, of
other serious compliance problems stemming from North:Slope
i>i1 development.”™ 3aid Rex Blazer, Executive Director of the
Northern Alaska Environmental Center, pho cited hazardous
waste problems at Tesoro®"s Kenai refinery and a recently
leaked ESA report which documented serious environmenta[
damage resulting from improper and careless management df

chemical and oil wastes on Alaska % North Slope. "If this



;*A{V (R . .

sort of thing 1is going on right next to our major population

centers and indeed within a few miles of regulatory agency

offices, how can we trust the oil industry to operate! 1in

compliance with environmental laws in the distant and *«rc

Wildlife Refuge?"”

sensitive lands of the Arctic National

* END *
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MAPCO Oil Refinery
;537v;; Coizipl iance Chronology

July 13, 1784

DEC conducts a Superfund 1inspection of MAPCO lining an
independent contractor. Toxic chemicals are present which if
spilled or discarded would be hazardous waste.

' \Y

August 1986 \

DKC conducts a second Superfund inspection of MAPCO Using an
independent contractor. Toxic chemicals are present and
MAPCO employees explained that when oldor used tihey are
dumped into the pipeline.

March 5, 1987 ) ;

EPA headquarters requests DEC to "conduct an ofilcial
hazardous waste inspection of MAPCO. DEC reports that the
injection of hazardous waste into" the pipeline 1is not

"disposal™. DEC notes that northslope oil production
facilities dump waste into the pipeline as do pump stations
along the way. DEC verbally asks for a copy of a log book
which contained the record of what was 1injected 1info the
pipeline. MAPCO denies DEC the logbook. DEC labels thair
conclusions as a "training eyforcement exercise". 1

May 35, 1987 ) *

]
The federal Government Accounting Office (GAO) operkd an
investigation into allegations that DEC compromised their

enforcement at MAPCO.

MAY 15, 1987

EPA orders MAPCO to provide information concerning their
hazardous waste management activities”.

May 16, 1987

MAPCO states: "One, we do not handle toxic waste at the
North Pole refinery. Two, We have not injected toxic waste
into the Trans Alaska Pipeline. -Three, we have not pumped
hazardous waste into the pipeline.” IDEC denies enfdrc*orr,t
oE MAPCO was compromised
Vvo -

June 24, 1987
DEC agrees with the Ombudsman®s findings that "DEC has not
fulfilled the spirit and letter~of the law."

July 9, 1987 !
A special investigator from the GAO office meets with DEC
employees.

July 15, 1987

The DEC Commissioner meets with tne EPA Administrater in
Wishington D.C. :



$gMAPCO Oil Refinery °-
r*jConpl iance Chronology

September 2, 1987 N4 e XV -
The Alaska Ombudsman reviews DEC®"S comments and restates the
problems of lax enforcement and closes the case, Ir

. !
February 23, 1988 - v

EPA and MAPCO agree to resolve hazardous waste violations
ethrough an Administrative Order.

April 7, 1988 * , 0 . -
The GAO with holds the MAPCO/DEC report as "confidential™.
The DEC Commissioner states, "I can only assume we handled
the matter properly.” ;

June 16 > i J* V;

August 1 and -* ; 1

September 7, 1988

EPA and MAPCO negotiate the Compliance Order.
July 20, 1988 - - \ | L “
EPA conducts an intensive hazardousiwaste investigation of

the MAPCO refinery using an independent contractor.

FPA and MAPCO complete a draft Compliance Order

December 1988 .
EPA determines MAPCO dumped hazardous and toxic waste into

the pipeline, into surface waters, and on the ground. <MAPCO
is declared a3 having a "RCRA surface impoundment™, the most
difficult kind of hazardous waste dump to <clean lip (EPA
Docket 1087-12-01-3008a). :



Nnv-.mber "e11 1980 -;»*»-* N T xe - Fsr

m/e. . * | \ Tesoro*files -a RCRA part A application for hazardous viste 'S
y->\.-h4ila _activity, application is incomplete. -T"Z2""er® ~
FVy 2D N e (nab'y?! >tor™attort tsgardlig” stf-il W\
>IN Novemper 144 "1980 ' m Ik 1.k V"InHFlfln/t =

€soro receitves a reoort from their eon9»u .

waste activities, no written.records were kept.

1982 § S1458Seé&"VvVn"
m.PPA -acknowledges "Tesoro®"s claim that the Trefineiy. is *
"~ designed to manage up to 30,000,000 pounds of hazardous
_-A: =:waste each day (three types of RCRA waste) . i*-icn- cc;;tt.r\ro.~ '7.

* April K5 e
Tesoro attempts to use hazardous waste for berm material to
Sz ""protect” -the .hazardous waste pits, request is denied by
epa. VY;;- z A A *

September 10, 1983 v
Closure costs are estimated to be $1,600,000.

"o - ~ e §] f.%5 ols*: toots tojino on -
November 10, 1983 A BLLE vi ]

Ti:Soro proposes to dump hazardous waste into Cook Inlet via
a ballast waster treatment plant, EPA initially denies then

"e Zlater approves Tesoro®"s request. $:-?- Is V¥ <vi
July 5, *1984 * >,
- EPA meets with Tesoro and 1informs them of nine hazardous
>, Me; r-wet*r*ioUtie«. - . . o oL o0 L, 0, H
- ;3uly 6, -1984 '*1m k. KS.Mr.

omi“ Sam e inspects Tesoro and find3 unpermltted hazardous wziste
activities. o =S, ! -y

a . * * 'J*_*F

N



Ti-noro Oil Refinery 2"
Compliance Chronology

August 8, 1984
Tesoro spills ;?2,»? 120,000. pounds of hazardous waste, DEC

approves a gr-aw\«i inadequate clean up.

January 3, 1985
EPA requests information from Tesoro concerning spills and

disposals of hazardous waste.

May 28, 1985
F.PA inspects Tesoro and finds multiple hazardous waste

violations. Tesoro claims records are kept in Texas but when
pressed by inspector, Tesoro admits required hazardous viste
records do not .exist. Oily tar ;sludges (which appear
identical to hazardous waste) are seen in a road side ditch.
Tesoro was apparently illegally dumping hazardous waste, TEC
promise EPA it will investigate - no follow up records tyre
found.

July 24, 1985 J
EPA  requests Tesoro for information regarding spilivg-j of

hazardous waste.

November 18, 1985
DSC informs Tesoro that it does not have an Oil Spill

Contingency plan.

February 6, 1986 -;
EPA conducts an inspection of Tesoro and finds numerous
violations,

\

April 2, 1986
DEC recommends EPA issue a Notice of Violation to T<i *ro

because of multiple hazardous waste violations.

September 12, 1986
KPA issues a Complaint and Compliance Order because Ttsoro

ignored the July request for information, Tesoro is fined
$38,750.

January 23, 1987
EPA fines Tesoro $19,000 for violations found on Fubnnry

3986.

June 2, 1987
Tesoro informs EPA that the ground water 1is severely

contaminated.

August 24, 1987
EPA issues a Consent Order to Tesoro because ground w.iter

] Dresents a substantial threat to human health
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Mapco to
changes p

P it ier "

Mapco Alaska-Petroleum has

pert .

the center 3 hazardous waste ex—

YourLoci.

FATIRBANI

pay fing,
rocedures

“The (EPA consent) order indo
way concluded or implied that

Both-the testing requirements Mapco has dumped toxicor hazar—

agreed to institute new test proce-
duresand pay an 580,000 floetocod-
clude a 2-year-old investigation
into past waste disposal violations
at itsNorth PoJe oil refinery.

“The whole thing was largely a
matter of administrative issues,””
said Mapco Vice President Buiti
WrightJr. “We didagreetopay the
fire. Certain administrative proce—
dures have been changed and cor—
rected. But no criminal charges
were even considered.” ™

The settlement was publicized
thisweek by the Northern Alaska
Environmental Center, a Fair—
banks-based environmental group
that wants a citizens advisory
group created to moaitor ongoing
clean-up efforts at the refinery.

“ftwould work toeveryone 3 be —
refit, because the publicwouldgain
more confidence in the methods

and thefine arose as a resultof in— dous waste into tbe pipeline,””

spections by representatives ofthe
U.S. Environmental Protection
Agency in March 1987. During
those inspections, conducted by the
state Department of Environment
tal Conservation, a number of

Wright said. “We did not pot any —
thing into tbe pipeline- period."
Whi le theconsentordersmake do
"reference to the practice, Reller
said EP A 3 fileon the oil refinery
contains four ueparate reports, by

drums containing hazardous clean— environmental officials and inde—
ing solvents and refinery by — pendent consultants, referring to

products were found improperly

the possibilitysuchwaste injection

stored. Hie company 3 internal re— occurred. The most recent report,
cord-keeping and disposal prog— produced last September by Cali—

ram for hazardous materialswere
also determined to violate federal
guidelines.

fornia consultant A.T- Kearney,
states: “Tank 112 storesrecovered
oilfromTank 192 aswei l asdistilla—

According toWright, the major— tion residues and other process

ityof theproblemsaddressed inthe
consentordersconcernedtechnical
violations of the EPA 3 complex
waste monitoring regulations. He
denied the environmental center 3
assertion that EPA determined
Mapco has injectedwaste products

wastes. Material in this tank is
"piped toTAPS. According to facil—
ity personnel, this tank has never
been cleaned out””
“Certainlywe have togetthere—
turn oil back into the pipeline, ™

they fe using,””said Cart Reller,

.MAPCO.

(Continued from Page 1)
EPA reports. “But nothing col—
lected from the sump6 is injected
into the pipeline. Those consent
orders found we did not put any-
,-thmghazardous into the pipeline."

Reller praised the aew protec-
-tioosand testingrequirementsspe—
cified inthe consent orders. But be
and centerExecutive Director Rex
Blazercitetherefinery Spast prob—

. lems as grounds for opposing de—
+ velopment of the Arctic National
Wildlife Reserve.

"The situation at Mapco is ex—
tremelydisturbing in lightof other
Serious compliance problems

- stemming from North Slope oil de—

y

—

c W N e

into the trans-Alaska pipelire.

Wrig(ht said when informed! of the

oee MAPCO, Back Page)

velopment," Blazer said. “1f this
sortofthing isgoingonrightnextto
our major population centers and
indeed, within a few miles of reg—
ulatory agency offices, how canwe
trust the oil industry to operate in
compliance with environmental
laws inthe andmore scnsi-
tige lands of the Arctic National
Wildlife Reserve?””

Wright believes the center's in—
terest inMapco 3 clean-upplans is
rooted in the controversy over
openingtbe refuge todevelopment.

“There"s nothing new about
.this,"he said. “Thiswholethingis /
just a ploy to discredit ANWR. 1t/
has very little to do with Mapco ™

7
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ALYESKA: Pipeline company wants state inspections by the book
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allegations, it seemed to all the Valdez field staff that the
harder ve worked, the more ve found, the more ve found, the more
difficult access to the terminal became. The restricted access
delayed entry onto the terminal to a point that on some occasions

field staff vere unable to carry out inspections.

I can give you soma examples:

In 1986, Valdez field staff documented access problems over a 16
day period. During that time the staff made over 70 phone calls
to Alyeska to schedule the 28 trips to the terminal. About 1/3
of the trips ware for unannounced compliance sampling, 1/3 for
spill response, and 1/3 related to oversight of the Ballast Water

Treatment Tank cleaning sludge removal process.

Department staff lost almost two man days trying to contact
Alyeska to schedule visits. After the visits vere scheduled, we
lost day waiting at the gate. We lost another Wi days being

taken or directed to go somewhere other than where ve needed to

go.

In addition, on several occasions ve vere prevented from
inspecting certain activities for several hours (2-4) and in one
case that delay was over 20 hours. On more than one occasion the

delay actually prevented the inspection due to other commitments.
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Corrosion along the 800-mile
trans-Alaska pipeline could result
in a multibillion-dollar repair bhill

costing the state millions in lost taxes

Federal agencies caught off-guard by extent of corrosion ,

By PATTI EPLER
and GEORGE FROST

Daily. News reporter
«Copyighl 1980AncfiotsQ» Duly New!

B n April 1988, Perry Francis
gave the trans-Alaska oil
pipeline his blessing.

e *Tam convinced that corrosion

isunder control on (the pipeline)

and the corrosion progranm is
working effectively,” Wwrote

Francis, a federal Bureau of Land

ANCHORAGE, ALASKA, SUNDAY, FEBRUARY 25,

By GEORGE FROST
and PATTI EPLER
Daily News reporter
«Copyright 1980Anchorogi Daly Ne*a o A
T he trans-Alaska pipeline, one of
the biggest engineering feats of the
petroleum age,
attack by an elemental force of nature.
Tne $9 billion oil-dellvery system is
pitted with rust in hundreds of
locations, and the repair bill could run
into the billions of dollars.
Alyeska Pipeline Service Co.,
runs the pipeline for the seven major oil
companies that own it, vows the
pipeline system is sound. Trouble spots
are confined to isolated areas, Alyeska
says. But the company stops short of

1990

isunder fierce

which

assuring there isno chance of a rupture.

Management engineer, Ina
memo .

Less than six months later,
Alyeska Pipeline Service Co. was
reporting an alarming amount of
corrosion on the 800-mlle
pipeline; more than 200 spots
were suspected of serious rust.

Last July, 15 months after
Francis concluded corrosion was
under control, Alyeska
quadrupled its estimate of

trouble spots. Alyeska said it
Would have to spend hundreds of
millions of dollars to save the m
pipeline.

BLM and the federal
Department of Transportation,
both of which regulated the
pipeline, concede they were
caught off guard when
substantial corrosion surfaced.
Now DOT is investigating
possible violations of federal law.

ijox

The danger of a disastrous oil spill K’
only one consequence of the plpellne§ z
corrosion.

The state treasury also will be ,
depleted. Pipeline owners are paying
for repairs by raising their tariffs - or
fees — for carrying the oil from £J
Prudhoe Bay to Valdez. This higher fee
lowers the value of North Slope crude *[
and this year alone will cost the state
an estimated $21 million in taxes and
royalties.
treasury could lose perhaps $200 million

~ due to corrosion repairs. And less oil
revenue means the state will be sending
Alaskans smaller permanent fund 0*
dividends each year. .

In the next few years, the

Please see Page A*6, PIPELINE $

% e
1

o e Ige*e
Both agencies are hiringmore &<
engineers and vow to scrutinizel
Alyeska more closely. !

For the past 13 years, both , "y
agencies oversight consisted / :t
largely of accepting whatever i
Alyeska told them about the ; <
pipeline and corrosion. They
lacked expertise to interpret
corrosion data supplied by the

Please see Page A-8, REGULATORS
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A section ol the trans-Alaska pipeline south ol Hump Station 4 Is covered with plastic sheeting while repairs are made. The pipe is buried here as it cuts at
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Trouble on the trans-Alaska pipeline

How corrosion Is affecting the 800rmile pipeline

Corrosion Is an electrochemical process that weakens metalby stripping away charged subatomic particles called lons. A corrosion circuit works much
like a car battery with electricity {lowing trom an anode to another point called a cathode. The electricity tlows through water, soil or acid.

R PR AL i

The trans-Alaska pipeline Is protected from corrosion

by several safeguards. First It is coated with an epoxy
that bonds to thB steel. Next, the epoxy coat is wrapped
In a special tape designed to keep out moisture. Finally,
ribbons ofzinc or bags of magnesium are attached to the
pipe to divert electrical currents away from the pipe.
Because they conduct electricity more easier than steel
pipe, these sacrificial metals are supposed to corrode
Instead of the pipe. This is called a cathodic protection
system.

External corrosion results from
D a failure of the epoxy coating
and tape to keep water and acids
away from the pipe.

Epoxy

11/2-Inch thick steel

A failure of the cathodic pro-
tection system to divert elec-
tricity to the sacrifical anodes
futher enhances the possibility
of corrosion.

Water and acids

begin to rust the
steel pipe turning it to
iron oxide.

h&aufort sea

Corrosion repairs have began Prudhoe Bay

at Pump Stations 2 and 3.

fooka Rang

A 9-mile section in the Atigun
River floodplain will be
replaced in 1991. Additional
corrosion found nearby.

iIruko0

More corrosion spots found

along a half-mile stretch of  Fairbanks
pipeline north of Pump
Station 7.
Anchorage
(-Valdez

5fc"-5s

Q faLaska

Cross section of buried pipeline

e Tran* Alaska Pipeline Is buried where stable toll and rock permit.
hort section at Atigun Pass is buried in an insulated box atop a
concrete slab.

Pipallna

OTTf I I I Zinc Ribbons

1Bedding

Cross section of elevated pipeline

Above-ground supports, located every 60 feet allow for movement
to accommodate expansion and contraction of the pipe or
possible seismic disturbance.

Pipe clamp]

(Insulation module |

Thermal Pipe Insulation

radiators

AHeat pipe
Itubing
Pipe shoes slide 18" diameter
on support beam vertical
to allow for horizontal support
and lateral movement members



How Alyeska monitors corrosion on the pipeline

" | AnnuaksLrveys

Surveys are made of the pipe to measure
the potential for electrical currents to flow
from the pipe through the soli. Instruments
maasunk_«n«t» .the huried zinc strips are
. are partolthe
edtodcaacf| .
HttOwnsnrfcisl msUL

VAAN-1
Elecuical
currents
The Pipeline

Date oil was discovered: Nov. 20,1968
Date construction began: 1974

Date oil was delivered: Aug. 2,1977
Length: 800-miles

Pipe: HaHVInch thick, 48-inches diameter
Construction cost: $9 billion

Work force: 22,000

Length otplpelline burled: 400 miles

€ Digging up the pipe

The pipe is visually Inspected for corrosion after

stripping off the protective tape and epoxy coating.

Hand-held ultrasonic Instruments are also used to
detect variations In the thickness of the pipe in
areas where corrosion is suspected.

Handheld
ko

| ﬁl}ngoni

Number ot vertical support members: 77,800
Highest elevation: 4,800 feet / Atigun Pass
Output: 80 million gallons of crude per day
Flow: 4.6 days to flow the length, at 7.35 mph
Temperature of oil: 140 degrees F

Capacity: 9 million barrels

Sou ces: Alyeska Pipeline Service Company. British Petroleum Company, Los Angeles Times and Anchorage Daily News

& The corrosion pig -

The pig Is a self-contained tool equipped with
255 ultrasonic devices which measure the
thickness ol the pipeline wall by sending out
sound waves and receiving the resulting echoes,
h records readings tor eacn square half-inch

ot the pipeline wall. The pig Is 10 feet, 6 Inches
long, and 48 Inches in diameter. It Is made

ol titanium and weighs 6,600 pounds. 1

| Pipeline

Anchorage Daily News/Ron Engstrom
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OMMITTEtF REPORT
(1)
Date Referred: February 16, 1990 FURTHER REFERRALS*

Date of Committee Action: 3

The FINANCE Committee considered: HB 418
HOUSE BILL NO. 418 QUALITY OF NURSING HOME CARE

"An Act related to quality of care in nursing facilities; establishing
a nursing facility resident security fund; and providing for an
effective date."”
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[ 1 be replaced with [ 1 a new title
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BY THE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

1

IN THE HOUSE
1 HOUSE BILL NO. 418
ii IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION

51
i

6 i
For an Act entitled* "An Act related to quality of care in nursing facil—

A BILL

itiesi establishing a nursing facility resident
security fundj and providing for an effective date."
F. IT ENACTED BY THE LEGISLATURE OF THE STATE 0? ALASKA:
* Section 1. AS 18.20.040 is amended to read:

Sec. 18.20.040. ISSUANCE AND RENEWAL OF LICENSE AND POSTING.

(@ Upon receipt of an application for license and the license fee,
the department shall 1issue a license if the applicant meets the re—\
quiremeiits established under AS 18.20.060 - 18.20.080. If the appli—
cant does not meet the requirements established under AS 18.20.060 -
18.20.080 but makes continued efforts to comply with them, the depart—
ment may grant a temporary or provisional Jlicense for a reasonable
period of time. Except as provided in (b) of this section, a {AT
licensef, UNLESS SUSPENDED OR REVOKED;) 1e renewable annually without
charge upon filing by Che licensee, and approval, by the department of
an annual report on the uniform date and containing the information in
the fora the department prescribes by regulation. Each license issued
is for the premises and person or governmental unit named in the,
application and 1is not transferable or assignable except with the\
written approval of the department. Licenses shall be posted in a
conspicuous place, on the licensed premises. \I
(b) A license is not renewable if (1) i1t has bean suspended of\
revoked under AS 18.20.050, or (2) regarding a nursing facility as
defined 1in AS 18.20.390, the department has taken action under

HBO418A
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AS 18.20.310(a)(5).
Sec. 2. AS 18.20.050 is amended to read:

Sec. 13.20.050. DENIAL, SUSPENSION, OR REVOCATION OF LICENSE.
The department may deny, suspend, or revoke a license 1In a case 1in
which 1t finds that there has been a substantial failure to comply
with the requirements established under AS 08.64.336 or AS 18.20.060 -
13,20.080. The license of a nursing facility, gs defined 1iIn
AS 15.20,390, -alao laay be suspended or revoked bv the department under
AS 13.20.310(3X5).

Sec. 3* AS 13.20 is amended by adding new sections to read:
ARTICLE 4. QUALITY OF CARE IN NURSING FACILITIES.

Sec. 18.20.300. STATE POLICY. It is the policy of the state to
ensure chat the quality of care in nursing facilities in this state 1ia
maintained, at a high standard in accordance with applicable state and
federal law and regulations and to ensure the health, safety, and
quality of life of nursing facility residents in AlaBka la maintained
or enhanced.

Sec. 18.20.305. NURSING FACILITY REGULATIONS. The department
shall adoptl necessaryl regulations to implement AS 13.20.300 -
13.20.380 in accordance with the Administrative Procedure Act
(AS 44.62). The department shall, by regulation, specify criteria as
to when and hew the sanctions specified in AS 18.20.310 will be ap—
plied. The criteria shall provide for the imposition of incrementally
more severe penalties for deficiencies that are uncorrected or perva—
sive, or that present a threat to the health, safety, or welfare of
nursing facility residents.

Sec. 13.20.310, SANCTIONS FOR NONCOHPLTANCE. <a) If the de—

partment finds that a nursing facility, or a partner, officer, direc-



or managing employee of the nursing facility substantially failed or
refused to comply with AS 08.63.340 - 08.68.390, AS 08.70.010 -
08.70.190, AS 18.20.010 - 18.20.130, AS 47.07.010 - 47.07.900, or with
a regulation adopted under any of those statutes, or, for a nursing
facility that provides medicaid services under AS 47,07.010 - 47.07.-
900, failed or refused to comply with the medicaid requirements of 42
U.S.C. 1396r (Title NIX of che Social Security Act, as amended) or a
regulation adopted under that statute, the department mvav take the
following actions:

(1) ban the adraiasion of new residents to the nursing facil—
ity}

(@) as provided in AS 18.20.320, deny parent under
AS 47.07.010 -47.07.900 and AS 47.25.120 - 47.25.300 for any medicaid
or general relief-nedical resident admitted to the nursing facility
after notice by the department of denial of payment} residents who are
eligible for medicaid or general relief-medical are. not responsible
for payment when the department takes action under this paragraph}

(3) assess a civil fine in accordance with AS 18.20.340}

@ susuend of terminate the nursing facility 3 participa—
tion in the medicaid program}

(5) suspend, revoke, or refuse to renew the nursing facili—
ty"s license issued under AS 18.20»

(6) seek an appointment of temporary administration as
provided in AS 18.20.360 or of a receiver under AS 18.20.370}

@) in case of an emergency, seek an order from che court
cither to close the nursing facility or to transferresidents from
that facility, or both.

(b) An order of the departmeut imposing a sanction described in



immediately upon service ?£ the order on the nursing facility;
however, if the facility can demonstrate to the department 3
satisfaction that the deficiencies orospting the order do not
jeopardize che health or safety of facility residents or seriously
limit the nursing facility"s capacity to provide adequate care, the
department®a order cakes effect 10 days after service;

2 (aA)(2) cr (3) of this section takes effect 10 days
after service of the order on the nursing facility.

(©) A hearing mav be requested under AS 13.20,330 regarding
sanction imposed by the department under this section,,

Soc. 13.20.320. DENIAL OF PAYMENT. The department 3hall deny
payment under AS 47.07.030 - 47.07.900 or AS 47,25.120 - 47.25.300 to
a nurping facility

(1) that is not In compliance, and, for the preceding three
months, has not been in compliance, with the requirements of 47 U.S.C.
1396r (Title XIX of the Social Security Act, as amended), and regu—
lations adopted under that statute, until correction of the deficien—
cy; or

(2) i1f the department finds, on three consecutive reviews,
that the nursing facility provided substandard quality of care; che
department shall deny payment under this paragraph for new admissions
until the facility has demonstrated to che satisfaction of the depart—
ment that, i1t is in compliance with the medicaid requirements of 42
U.S.C. 1396r, and that it will remain in compliance with the require—
ments .

Sac. 18.20.330. APPEAL; SEARING. (@) Notwithstanding
AS 44.62.330 - 44.62.630, the department, bv regulation, shall estab—

lish a hearing procedure Dby which a nursing facility may present



it say appeal a sanction imposed by order of the department under
AS 18.20.310. A request for a hearing must be made in writing within
10 days after service of the department®™s order on the nursing
facility. Except for an order that takes effect 1immediately under
AS 18.20.310(b)(1), a request under this subsection has the affect of
staying the department®s order until che hearing is concluded and the
department makes a tlnal determination.

(b) An appeal, or request for stay, regarding a sanction imposed
by the court under AS 18.20.310(5) or (7), 18.20.360, or 18.20.370,
must be Tfiled with the court in accordance vith the Rules of Civil
Procedure.

Sec. 18.20.340. CIVIL FINES. In accordance with regulations
adopted by the department under AS 44.62.010 - 44.62 300, the depart—
ment may assess and collect, with intsrest, a civil fine of up to
$10,000 a day tor each day a nursing facility is or was out of compli—
ance with any of the federal or state statutes or regulations listed
in AS 18.20.310. The department shall annually 1increase the maximum
amount of the civil fine authorised i1n this section by a percentage
equal to thelpercentage of increase in all items of the consumer price
index for all urban consumers for Anchorage, Alaska. Each day upon
which the same or a substantially similar noneompliance occurs is a
separate violation subject tc the assessment of a separate civil fine.
A civil fine assessed under this section i1s not reimbursable under
AS 47.07.010 - 47.07.900 or AS 47.25.120 - 47.25.300. The department
shall deduct the amount of a civil fine from reimbursement due or to
be due the nursing facility under AS 47.07.010 - 47.07*9C0 or
AS 47.25,120 - 47.25.300. The department may also uae any remedy

available under law to pursue collection of an unpaid fine.

Sac. 18.20.350. NURSING FACILITY RESIDENT SECURITY FUND. ()



There 1s established in the department, as a fund separate from other
public money of the state, the nursing facility resident security
fund. This fund consists of all civil fines collected under
AS 18.20.310(a)(3) and 18.20.340 related to noncompliance with 42
U.S.C. 1396r(b), (c), or (d)» and all 1interest earned on money in the
fund.

(b) The nursing facility resident security fund shall be admin—
istered by the department. Noney in the fund may only be used for the
protection of che health or property of residents of nursing facil—
ities found to be out of compliance vith 42 U.S.C, 1396r(b), (c), or
(a), or a regulation adopted under those statutes, including payment
for the costs of relocation of residents to other facilities, mainte—
nance of operation of a facility pending correction of deficiencies or
closure, and reimbursement to a resident for personal money lost.

Sec. 18.20.360. TEMPORARY MANAGEMENT. (€)) IT the department
determines chat the health or safety of the residents of a nursing
facility, i1s 1i1mmediately jeopardized as the result: of the nursing
facility"s failure or refusal to comply with a state statute or regu—
lation, or failure or refu3ial: to comply with the medicaid requirements
in 42 U.S.C. 1396r (Title XIX of the Social Security Act) or a regu—
lationadopted under that statute, che department shall i1mmediateW
petition the superior court for an order tor appointment of temporary
administration to

(Doversee the operation of the facility; and

(2) ensureche health and safety of the facility"s resi—
dents while orderly closure of the facility occurs or the deficiencias
necessitating temporary administration are corrected.

(b) The court shall grant the petition if it finds by a pre—

ponderance of the evidence chat tha conditions in (a) of this section



exist:.

Sec. 18.20.370. RECEIVERSHIP, (@) The department may petition
the superior court for establishment of a receivership for a nursing
facility if the department finds that one of tha following conditions

exists and the current operator has demonstrated an 1inability or

unwillingness to take action necessary to |Immediately correct the
conditions alleged:

(1) the facility 1ie operating without a licenses

(2) the health, safety, or welfare of facility 3 residents
is immediately jeopardized:

(3) the facility demonstrates a pattern and practice of
violating state or federal statutes or regulations in such a way that
minimum resident care is jeopardized.

(b) The court shall grant the petition if i1t finds by a prepon—
derance of the evidence that one or more of the conditions in (a) of
this section exist and the current operator is unable or unwilling to
take action necessary to correct the condition.

Sec. 18.20.390. DEFINITIONS. In AS 18.20.300 - 18.20.390,
unless che context requites otherwise &

(1) "department®”means the Department of Health and Social
Services;

(2) "general relief-medical”” means che medical assistance
program authorized in AS 47.25.12Q - 47.25.300:

(3 "nursing facility” means an institution, or a distinct
part of an institution, as defined in 42 U.S.C. 1396rj

(@) "medicaid” means the medical assistance program

«* 1AA



UHUF If SI il\(_i’!-lﬁ@ STEVE COWPER, GOVERNOR

DEPT. OF HEALTH AAD SOCIAL SERVICES R0, BOXH

JUNEAU, ALASKA 90811-0R0L
PHONE " (207)465-0%0
OFFICEOF THECOMMISSIONER

February 20, 19.90

The Honorable Ron Larson

Alaska State House of Representative
Alaska State Legislature

P.0. Box V

Juneau, Alaska 99811

Dear isentative Larson:

HB 418 \has recently been referred from the House HESS
cchimtteetja™the House Finance committee. This legislation makes
changes Tn Alaska law which are required for continued State
compliance with federal law. To not adopt these changes will put
Alaska®"s Medicaid program in jeopardy of loss of federal funds.

HB 418 provides the Department with additional sanctions that
can be used to bring nursing homes into compliance with health and
safety requirements. Currently, the only remedy available to the
State 1is decertification, which means that the facility will be
ineligible for medicaid funds. This is a very serious sanction as
nursing homes in this state are heavily dependent on state medicaid
funds.

HB 418 contains additional sanctions which the state can
impose on nursing homes for non-compliance with health and safety
regulations. These sanctions offer the Department a range of
responses which allow the department the opportunity to impose a
sanction commensurate with the violation; thus eliminating the need
to move toward decertification for every health and safety
violation.

Although this legislation is required for continued federal
participation in the Medicaid program, the Department also believes
that HB 418 offers a positive change regarding the way in which the
Department monitors the quality of nursing home care in Alaska.

06F38LH



Representative Ron Larson -2- February 20, 1990

Therefore, | request that HB 418 be scheduled for a hearing in the
House Finance committee as soon as possible. I know that the
committee has many bills that have been referred to i1t and |
appreciate your consideration.

Sincerely,

Commissioner
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STATEMENT OF DEFICIENCIES AND PLAN OF CORRECTION

ID SUMMARY STATEMENT OF DEFICIENCIES
PREFIX (EACH DEFICIENCY SHOULO 8E PRECEDED
TAO BY FULL REGULATORY OR LSCIOENTIFYINO INFORMATION)

405.1121 Governing Body (Condition Wet)
(k) Resident Rights (Standard Met)

documentation
to indicate that residents

F61 In 11 of 13 records reviewed,
was not found

Cr or resident representatives had been
given the opportunity to participate in
their individual care planning and
medical treatment.

F69 Each resident had not been encouraged and
m assisted to exercise his/her rights as a

resident of the facility to submit
complaints and recommendations concerning
the policies and services of the facility.
For example, surveyors requested
documentation of resident > complaints or
grievances for the past 6 months. Facility
staff reported that there was no mechanism
or need for a resident complaint procedure
because all complaints were channelled
through the Resident Council. Review of
Resident Council minutes for 6 months
revealed 1 resident complaint. However,
surveyor interviews with residents revealed
the following:

FROVIOER REPRESENTATIVE'S SIGNATURE

COIPAOVIOth mw eifl

02-AG05

D

PREFIX
TAG

F61

F69

<) UUITIKJE COKSITIiCTTON (%)) OATE SURVEY COMPUTED

September 12-15, 1939

A. SUtMIiNQ

ewiNO

PROVIDER'S PLAN OF CORRECTION
(EACH CORRECTIVE ACTION SHOULD te CROSS-
REFERENCED TO THE APPROPRIATE DEFICIENCY)

COMPLETION
OATE

Notification of and invitation to participate
An residents HCC will be given each resident
oe/and each residents guardian and documented
on residaets chart. Particpaticn or lack of
participation will._be documented.

Social Services Coordinator

10-12-89

Each resident will be encouraged and assisted 9-22-89
to voice theic feelings/ccmplaincs/requests.

These ccirroents will be documented as will tin

follow-up action\by facility to respond to

their ccranents. Additionally, a ccwplaint

box will be provided for residents use in

cases where resident may prefer confidentiality.

The resident council meetings will also be

utilized for this purpose with documentation

provided. Activities Coordinator

(XS) OATE
10-17-89

TTTIE

Administrator

»Any deficiency Filem tnl ending with «n otirtrk (=) deoafee e deficiency which Ihe fneUUrdon mky be excused from correcting providing ft I* determined thei other eefeguerd™ provide eulfidsnt protection to Ih«petleiui (See
rdxeree for further fnetnicltofle.) The findings above ero dUcJowbfe 90 day™* fofiowfng the dete of eurvey whether or not a plenol comedion t» provided. If deficiencies ere cited, Il epproved plan ol correction le rtoulsfle to

jjDiirtued program peitidpailon.
FORM KCFA-35G7 (1IWWf)

rum in ASSIRTANCI:
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STATEMENT OF DEFICIENCIES AND PLAN OF CORRECTION it aiiitrvnti ,

02-A005 a. wimo R September 12-15, 1989

SUMMARY STATEMC/IT OF DEFICIENCIES :[) PROVIDER'S PLAN OF CORRECTION
PREFIX {EACH DEFICIENCY SHOULO RE PRECEDEO PREFIX (EACH CORRECTIVE ACTION SHOULO BE CROSS- COMPLETION
OY FULL REGULATORY OR LSC IDENTIFYING INFORMATION) TAG REFERENCED TO THE APPROPRIATE DEFICIENCY) OATE

1. Interview with 1 resident on 9/13/89
revealed resident"s complaint of too few
cowminity outings.

2. Interview with another resident on
9/14/89 revealed resident®"s complaints
of dry food and having to sit with
residents who smoke as she Is allergic
to smoke.

The facility had not insured an adequate A new syatem of resident personal property * 10-03-69
system of accounting for personal inventory has been implemented. This system
possessions. For example: will insure accuracy/ date/ signatures, etc.
and will be located on the residents chart.
1. Updated records were not signed by the Kursing 6 Activities
responsible employee, the resident or
resident representative.

2. Personal property inventories wore
found in two locations. Initial
Inventories were located in the
individual medical record and updates
were found in a separate folder.

3. The facility did not provide a system
to protect residents “property and
valuables.

PROVIDER REPRESENTATIVE'S SIGNATURE TITLE (X4) DATE
i
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STATEMENT OF DEFICIENCIES AND PLAN OF CORRECTION

OR SUPPLER

SUMMARY STATEMENT OF DEFICIENCIES
(EACH DEFICIENCY SHOULD BE PRECEDED
BY FULL REQULATORY OR ISC IDENTIFYING INFORMATION)

Restraints had been used without physician
orders which stated conditions or provision
for use, type of restraint to be used,
specified period of time for use, and
instruction for release. For example:

1. Six of 6 records reviewed where
restraints were being used indicated
physician orders as "may restrain for
self protection."”

2. Please refer to F237 for examples of
inappropriate use of restraints.

Please refer to F242 and F244 regarding
residents” participation in activities.

Please refer to £76 regarding residents”
retention and use of personal
possessions and clothing.

(h) Staff Development (Standard Met)

Please refer to F749 and F761 regarding
facility staff % level of knowledge about
the problems and needs of the aged, ill,
and disabled.

PROVIDER REPRESENTATIVE S SIGNATURE

(XijpnavjocRNwetn

02-A005

D

PREFIX
TAG

F30

£93

F94

F100

(X)) MULTIPLE COHOTPUCTTOH

ABLEOM)

e.wino

QN QATHJURVEY courtCTIO

September 12-1d, 1989

PROVIDER S PLAN OF CORRECTION («)
(EACH CORRECTIVE ACTION SHOULD BE CROSS-
REFERENCED TO THE APPROPRIATE DEFICIENCY)

COMPLETION
DATE

The use of restraints will be initiated on 10-30-69
physician orders which will include stated
conditions or provision for use, type of
restraint to be used, specific period of cir*l
for use. and instruction for release.
Physician and Nursing

Refer to responses to ?242 and F244

Refer to response to F76

Refer to response to F747 and F7Cl 1030-89
Additionaliy/ the facility is currently

developing a facility vide continuing
education/in-service program (with documen—

tation of inservices attended £ presented).

Administrator

TITLE (XJ) DATE
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STATEMENT OF DEFICIENCIES ANO PLAN OF CORRECTION

"EOF PRCVIOCR on SUPPLER

PREFIX

SUMMARY STATEMENT OF DEFICIENCIES
(EACH DEFICIENCY SHOULO BE PRECEDED
BY FULL REGULATORY OR ISC IDENTIFYING INFORMATION)

Please refer to £126, £181. and F237
regarding facility staff not practicing
proper techniques in providing care to the
aged, 111, and disabled.

The facility staff did not display proper
training and awareness In the following
areas:

1. Prevention and control of infections,
For example:

a. Proper handwashing between residents
during the medication pass did not
occur including the administration to
a resident on Isolation precautions.

b. Ten of 10 employee records reviewed
failed to Indicate knowledge/training
in infection control.

2,. Flre safety. For example:
a. Four of 10 employee records reviewed

lacked documentation that employee
had received fire safety training.

b. Flre drills had not been performed as
required on each of 3 shifts
quarterly. Only 4 fire drills of the
minimum of 12 had been done.

PROVIDER REPRESENTATIVE'S SIGNATURE

(XI) PROVIDER NUMBER

STREET ADOREPS. Ctrl ZSTATE. ZIPC0O0S

PREFIX

00) MULTIPLE CCNSTRUCTXJN

A OURDINO
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PROVIDER'S PLAN OF CORRECTION
(EACH CORRECTIVE ACTION SHOULD BE CROSS-
REFERENCED TO THE APPROPRIATE DEFICIENCY)

Refer to responsfl* to F126, F181 and E237

In-service/instruction will be provided to
insure knowledge and conformance to Infectior
Control and sanitation requirements.

DNS

The annual staff-wide Fire inaervice was
scheduled for October. Documentation of
attendance will be available for review.
Documentation will also be noted in person—
nel records. Administration

(Fire Inservice was held Oct 12/ 1989)

Documentation on fire drills will be avail—
able for review. A copy of the fire drills
will be sent to Administrator, DNS, £ Fire

TITLE

September 12-15,

(») OATE SURVEY COMPIETEO

1989

COMPLETION
OATE

10-30-89

10-30-89

9-19-809

(X)) OATE
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r*v*TM (or further Instructions.) Tha (Tndinga above are dijcfoaubtt 90 days foficwing ih* dale ol aurvsy wTiathar or not a plan of correction la provided. ITda'Tdanctas art cllad. an approvad plan of correction la reqglalta to

oontinuce program participation.
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STATEMENT OF DEFICIENCIES AND PLAN OF CORRECTION

nameo r p

9 |D SUMMARY STATEMENT OF DEFICIENCIES
PREFIX (EACH DEFICIENCY SHOULD BE PRECEDED
TAG BY FULL RCOULATORY OR LSC IDENTIFYING INFORMATION)

c« Fire drill records were fragmented.
The maintenance department
responsible for conducting the fire
drill exercises had records of only
two drills. Records of the other two
drills were found in the policy and

0] procedure manual by the surveyor.

See also F358 and F359.

3, Proper use of restraints for safety and
protection. Please refer to £237.

405.1124 Nursing Services (Condition Met)
1126 Each resident had not received his/her
diet as prescribed. In addition,
deviations had not been reported with
appropriate action taken. For example,
resident £14 was observed at evening meals

meals on 9/13 and 9/14/89 with the
following noted:

1. Physician®"s orders were
lactose free diet chopped,
portions wfth Ensure BID."

"2 gm. Ha and
double

Resident was served single portion,
pureed for both meals. [Interview with
meal preparer on both evenings revealed
no difference in meals served between

PROVIDER REPRESENTATIVE'S SIGNATURE

FORM HCFA-2M7 (AW<>

() FRODUNNET

02-A005

ID
PREFIX
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(M1 OATS SURVEY OOMPLEIED

September 12-15, 1969

(M
COMPLETION
OATE

PROVIDER'S PLAN OF CORRECTION
(EACH CORRECTIVE ACTION SHOULD BE CROSS-
REFERENCED TO THE APPROPRIATE DEFICIENCY)

Continued:

Marshall (in-house), and maintenance.

The staff has been instructed as to the
importance of fire drills and documentation
of the drills. Administration

Inservice and specific instruction has been 10-2-89
provided to Dietary Service personnel regard—
ing adherance to prescribed diet orders.
All meals served are without added naif.

Nursing £ Food Service Sijip.
A mechanism has been initiated to identify, 10-2-69
monitor and insure that weight information
and tracking is exchanged/starred between
nursing and dietary to provide immediate
weight gain intervention for $eracns
experiencing weight loss.

Nursing £ Food Service Supervisor

ITTIE (X8)OATE

at 01her

ecti
provided, ft daflcfanciea «/>» cited, anm &gmmm
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{Xijpflovtoen number (X2>MLLTIPLE CONSTRUCTION (M) OAra SURVEY CoOKfTTD

STATEMENT OF DEFICIENCIES AND PUN OF CORRECTION

.name op provider ogsuppuen STREET AOORCS(it CITY. STATE,JP COOE
D - w
SUMMARY STATEMENT OF DEFICIENCIES PROVIDER'S PLAN OF CORRECTION
(EACH DEFICIENCY SHOULD BE PRECEDED PREFIX (EACH CORRECTIVE ACTION SHOULD BE CRO38- COMPLETION
BY FULL REGULATORY OR LSC IDENTIFYING INFORMATION) TAG REFERENCED TO THE APPROPRIATE DEFICIENCY) DATE

residents receiving regular diets

versus 2 gm. Na diets. Continued:
2, Review of dietary assessment dated ) ) ) ) )
5/8/89 revealed iBW of 150-160 Ibs. Residents experiencing weight loes will be 10-2-89
served first. Dietary

0 Review of resident®s record revealed
the following weights:

Date Weight (lbs)
T735.

2/89 132

3/89 124
4/89 129*
5/89 121

6/89 114
7/89 118

8/89 - 116*

9/89
Hence, the resident has experienced a
significant weight loss of 203> over the
past nine months. Resident 1s
0 currently at 71X of his average IBW.

The facility had not responded to this
resident"s weight loss.

3. Observation of resident during
evening meal on 9/13/89 revealed
resident in geri-chalr at 4:45 pm.
Meals were delivered to dining area at

PROVIDER REPRESENTATIVE'S SIGNATURE TITLE (X)) OATE
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STATEMENT OF DEFICIENCIES AND PLAN OF CORRECTION

-OfP STREET ADDRESS. CITY, STATE\?W
(Y _

()« :D . SUMMARY STATEMENT*OF DEFICIENCIES
PREFIX (EACH DEFICIENCY SHGULO BE PRECEDED
TAG BY FULL REGULATORY OR LSC IDENTIFYING INFORMATION)

Resident was not assisted with
1 hour, 10 minutes later.

5:10 pm.
meal until

4. Review of medication sheet revealed
resident to receive Ensure at 3:00 am
and 7:00 pm. Observation of resident on
9/13 and 9/14/89 revealed resident did
not receive 7:00 pm Ensure,

O

F128 Please refer to F126 regarding care

necessary to prevent skin breakdown.

(c) 24-Hour Horsing Services (Standard Met)
F130 Please cross reference to FQO regarding
justification of and provisions for use
of restraints.
F134 Infection control techniques were not
always carried out 1n the provision of care
,for each resident. Please refer to FI102
regarding proper handwashing technique.
F135 Proper nursing procedures and techniques
were not always used when medications were
given to residents. For example:

1. liquid Haldol mixed with wine was left
with the resident to finish. The nurse

PROVIDER REPRESENTATIVE'S SIGNATURE

ecmfnvied program peiiftfpalion.

FOPMHFAT (10W

(xt) pnovroen number
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D

PREFIX

TAG

F123

F130
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F135

(I multiple cottsmucncN

ABILOND
LWING

PROVIDER'S PLAN OF CORRECTION
(EACH CORRECTIVE ACTION SHOULD BE CROSS-
REFERENCED TO THE APPROPRIATE DEFICIENCY)

Refer to response to £126

Please refer to £80 response

Plese refer to reoonse to £102

The nurses will remain with the resident
until the resident takes / finishes taking
entire dose of medication.

Nursing

TITLE

PC)) DATE SURVEY COVPLETED

1l

COMPLETION

OATE

9-30-89

(X6) DATE

7 ofF-31"—
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SUMMARY STATEMENT OF DEFICIENCIES
(EACH DEFICIENCY SHOULD BE PRECEOEO
BY FULL REOULATORY OR L3C IDENTIFYING INFORMATION)

asked the nursing assistant to observe
the resident while ffnfshlng the
medication.

2. Medication for one resident was mixed
into liquid prepared for bottle feeding
and left with the nursing assistant to
administer to the resident.

3. See also F134 and F102 regarding proper
hand washing techniques.

Patient Care Management
STMD7\ftITTOOET j ———--

Each resident®"s needs were not addressed in
a written plan of care which demonstrates
that the plans of all services are
integrated, consonant with the physician®s
plan of care, and implemented shortly after
admission. Needs were not ldentified for
,all services, goals developed, pUns
recorded, and progress notes did not
Indicate evaluations of interventions in
relation to established goals. For
example:

1. Thirteen of 13 records reviewed did not

contain assessments of nursing needs to
vatldate appropriateness of goals found

PROVIDER REPRESENTATIVE'S SIGNATURE

F167

F169
FI75

PROVIDER S PLAN OF CORRECTION
(EACH CORRECTIVE ACTION SHOULD BE CROSS- COMPLETION
REFERENCED TO THE APPROPRIATE DEFICIENCY) OATE

Refer to reaonsea to F134 & F102

Care Plans have been reviewed, re-evaluated 10-30-89
and re-vritten to identify current nursing
needs of each resident. The plans will be

consistent with the physician®s plan of cars,

Progress ootes will relate to goals.
All disciplines will chart on interdisciplin—
ary notes to provide an easily identifyable
fiow of progress/care.

Nursing

TIMLE <9 DATE
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STATEMENT OF DEFICIENCIES AND PLAN OF CORRECTION

SUMMARY STATEMENT OF OEFICIENCIEQ
(EACH DEFICIENCY SHOULD 8E PRECEDED
BY FULL REGULATORY OR LSC IDENTIFYING INFORMATION)

PREFIX

In the care plan, tn addition, progress

notes did not relate to goals.

2. Please cross reference to F233, F236,
and F237, regarding lack of social-
services assessments, goals, plans
interventions and progress notes.

3. Please cross reference to £239, £240%*
£242, and, F244 regarding Tack of
activities assessments, individualized
goals, appropriate plans and goals
related progress notes.

(e) Rehabilitative Nursing Care
(Standard Met)

Each resident had not received

rehabilitative nursing care to maximize

physical functioning and to prevent

deformity, immobility, and contractures.

Please cross reference to £237. For

example:

|

1. Resident US had an RPT plan to be
exercised five times a week but the
restorative aide record for July, 1989
indicated that exercise occurred only 8
of 22 possible times.

PROVIDER REPRESENTATIVE'S SIGNATURE
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02-A005

PREFIX

September 12-15. 1989

PROVIDER'S PLAN OF CORRECTION
(EACH CORRECTIVE ACTION SHOULD BE CROSS*
REFERENCED TO THE APPROPRIATE DEFICIENCY)

COMPLETION
' OATE

Continued:

Please refer to responses to: F233, F236,
P237, F239, F240, F242 and F244

Each resident will receive rehabilitative 10-15-89
Nursing Cara as identified in their indiv—
idualized plan of care. Also, pleooa refer
to response to F237,

An additional Restorative Aide has been
added to the staff* Nursing Assistants
will be instructed through in-service as
to their participation in aiding this
function. In-service will be provided by
our Physical Therapist and Occupational
Therapist. Nursing, CfT t PT

TITLE (X8) DATE

0

reverse for further IntU ucIIont.) TTis (Jnddngs above ere dladoeabta W days Idtowing the dale ol auivey whetheror not e plan ol correction to provided. If deflctondes are died, an approved plan ol correction to requtelt# to

oonttoutd program participation. .
FORM HCFA-2W7 (10BI)

Il oonUnuAllon aheel Page ol

PUULIC ASSISTANCE OFFIC



0<»)PnQVtCERfWMBS ft
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02-A005 C.WNO
ttTY.JTATE. 2JPCOOK
"D PROVICEFI3 PLAN OF -CORRECTION COMPLETION
{EACH CORRECTIVE ACTON SHOULD BECf ®8- OATE
Pﬁigx REFERENCED TO THE APPROPRIATE DEFICIENCY)

2. Observation of resident #4 who

manifested contractures of all major
Joints bad a record of having had
exercise 3 times in May, 11 times in
Oune, and 11 times in duly. Standards
of practice indicate that range of

O motion should be done 5-7 times a week
to prevent contractures and deformity.

F178 Please cross reference to £169, and F170 F178 Omm r,£« to response, to H « snd P«0
regarding comprehensive plans ai;d services
of all disciplines involved in care of each
resident.

Supervision of Resident Nutrition
Standard Met)

refer to response to F126

£180 Please cross reference to F126 regai ding F180 Please
conformance to physician dietary orders. 10-2-89
£181 Each resident needing assistance in eating F181 Staif;pgdhas Z?en rifChedqlig F%hagcoquate
.or drinking had not been provided prcmpt meal Teeding Tiroes to assist wi eeding
. . . residents who arc unable to feed_themselves
) assistance. Specific self-help devices Nursing 10-20-89

were not provided where necessary to - _ . - .
promote resident dignity and independence. Additional self-help devices WBEthiyprOVIded

For example:
1. Observation of the evening meal on

9/13/8%, Indicated that 11 residents
were present. Three were self-feeders

PR A e Ao OrM o Yeeuisite »

f daflclancy atatamant anding whh an aalartjk (*) danotw o dafleioocy mHcfi the Institution may D# axcuaoo irom corracwg
rae for further Unatructlona.) Tto findings above are disposable 80 days following ‘he date of survey whither or noi a p an
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STATEMENT OF DEFICIENCIES AND PLAN OF CORRECTION 02-A005 ”

Wye ofprovider ob supplier EETADORE63. CITY. tTATE.«» COW

X4
) I) SUMMARY STATEMENT OF DEFICIENCIES :D
PREFIX (EACH DEFICIENCY SHOULD BE FRECEOED PREFIX
TAG BY FULL REGULATORY OR LSC IOENT1FY1MQ INFORMATION) TAQ

and 8 required assistance. Two Tfacility
staff were available to assist |
residents. Approximately 40 minuter
passed before the 2 staff moved from

the first resident they vere assisting
to the next. Hence, 6 other residents
0 need.Vig assistance sat without food for
forty minutes,

2, During the same meal, It was noted that
2 of the residents who were self-feeders
would have benefited from special
deylces due to severe tremors and motor
function deficits. The two residents
ate two bites of their dinners each.

Conformance With Physician Drug Orders
Standard Met)
F191 Orugs were not always administered In F191
accordance with written orders of the
attending physician. For example, liquid
O Haldol mixed with wine was observed given
to one resident. Neither the physician
orders or the pharmacy review had
addressed the appropriateness of mixing
pscychotroplc medication with alcohol.

PROVIDER REPRESENTATIVE'S SIGNATURE

Drugs will be given with juice or water, not
with alcohol.
with physicians order.

(W) MULTIPLE CONSTRUCTION
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PROVIDER'V! PLAN OF CORRECTION )
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10-26-69
Drugs will be given consiatent

Nursing £

Physician

TITLE (XflJ OATE
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STATEMENT OF DEFICIENCIES AND PLAN OF CORRECTION a. ananint

02-A005 BVMM September 12-15, 1989
HtHKOPPfWV IFPU
m 10 SUMMARY STATEMENT OF DEFICIENCIES 1D PROVIDER'S PLAN OF CORRECTION o
PREFIX (EACH DEFICIENCY SHOULD 3£ PRECEDED PREFIX (EACH CORRECTIVE ACTON SHOULO BE CROSS- COMPLETION
TAG 8Y FULL REGULATORY OR LSC IDENTIFYING INFORMATION) TAO REFERENCED TO THE APPROPRIATE DEFICIENCY) DATE
405.1125 Dietetic Services (Condition Net)
Menus and Kutritlonal Adequacy
o, L[Standard Met) - -
O Please refer to F126 regarding menus F196 Please refer to response to F126
planned to meet nutritional needs. In
accordance with physician®s orders.
(c) Therapeutic Diets (Standard Met)
F199 Please refer to F126 regarding therapeutic F199 Please refer to response to F126. Also* 10-20-89
menus served as ordered with supervision this area will be specifically reviewed by
from the dietician. Dietician with inservica to staff.

Dietician & Adniniatratiion
(e) Preparation (Standard Met)

F207 Hhere residents refused food served, F207  Substitutes will be offered and residents 10-05-89
appropriate substitutes of similar informed of their availability.
nutritive value were not offered. For Administration, Nursing & Dietary
example: . £
I
0 1. During the dinner meal served on

9/13/89, it was observed that the meal
served differed from the planned

menu for that evening. Two residents
complained to staff that they didn"t
like or want what was served. Neither
resident was offered a substitute.
Each ate two bites of their meal only.

PROVIDER REPRESENTATIVES SIGNATURE TITLE (Xfl) DATE

» Any deficiency fie (erronl endng with »n titertek (=) titnolss a dellcltney rrhic# the Inelhutlon may be vsctiMd from correcting providing Il Isdelermtnod that other M.fegu*rd> provide eufltdem protection to tfl/Wletite."~e*
rtrverw for further Instructions.) The (indi.sgs the-vo a/o dtscfosabfe 90 day, Wowing iha dele of survey whether or rwl e pUn of correction is provided. Il delWencios ere cited, ir>epprovsd pfen of correction Is roqulelte lo
corrlnued progitm perticfpellon
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SUMMARY STATEMENT OF DEFICIENCIES PPOVIDER'S PLAN OF CORRECTION
(EACH DEFICIENCY SHOULD BE PRECEDED (EACH CORRECTIVE ACTION SHOULD BE CROSS- COMPLETION

BY FULL REGULATORY OR LSC IDENT1FYINO INFORMATION) REFERENCED TO THE APPROPRIATE DEFICIENCY) OATE

2. During the dinner meal served on
9/14/89, it was observed that the meal
served differed from the planned menu.
Two residents complained to staff
that they ndldn®"t want* what was

() served. Neither resident was offered a
substitute. Surveyor asked residents if
they knew a substitute could be
requested. Both reported they had not
been Informed. Residents requested
substitutes. Soup was provided.

3. Intervfew with dietary staff on
9/13/89 revealed substitutes for main
entree were consistently limited to soup
or sandwiches. These substitutes do not
provide the resident with food items
of similar nutritive value.

405.1126 Specialized Rehabilitative
. Services (Condition"Met)

I

(b) Plan of Care (Standard Met)

F218 Please refer to F237 regarding therapy * F218 Please refer to response to F237
provided in accordance with accepted
professional practices.

PROVIDER REPRESENTATIVE'S SIGNATURE TITLE (XU) DATE

» Any tfobcJsncy ending wflh an MisrtaX (*) dsnofas « dafWancy which tb« Inaiftillon (My b* excuaod from correcting providing R Ij daiarmlInsd Hurt « h«' gsl»gu*rd» providt lulflclant proUcHon (a
rsYursa for furthor Instructions.) Th® findings «twv» are ¢*»cto*obf« 90 day® following th« bale ol iwvwy whalhsr or nol « pUn ol correction is provided. It daficitrxMs tra dtsd. an approved pfin of correction Is revisits to
eontlnoad program participation.
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STATEMENT OF DEFICIENCIES AND PLAN OF CORRECTION

(xijpnoYiocn number

02-A005

fIESa. CtTY. 8TATE. HP coot

1
«H
10 SUMMARY STATEMENT OF DEFICIENCIES
PREFIX (EACH DEFICIENCY SHOULD BE PRECEDED

TAG 8Y FULL REGULATORY OR ISC IDENTIFYING INFORMATION)

405.1127 Pharmaceutical
(Condition Metf

Services

(a) Supervision of Services (Standard Met)

The pharmacist had not always reported
Irregularities to the physician and
administrator. Please refer to £191..

405.1130 Social Services
—(mMm om wm rm n.

The medically related soda} and emotional
needs and problems of residents were not
identified. Services to meet the social
and emotional needs of residents were not
provided by the facility nor were referrals
to an appropriate agency consistently made.
The scope and severity of subsequent
outcomes was found to limit the facility’s
capacity to provide adequate care and
services to the residents. For example:

1. Nine of 13 records reviewed revealed an

absence of Social Service assessments
identifying residents”™ needs.

0 PROVIDER REPRESENTATIVE'S SIGNATURE

ID
PREFIX
TAO

F224

F233

F234

p0) MULTIPLE CONSTRUCTION (W) OATE SURVEY OOUETEO

K quioing
ftwINQ

<XS
PROVIDER'S PLAN OF CORRECTION )

(EACH CORRECTIVE ACTION SHOULO BE CROSS-
REFERENCED TO THE APPROPRIATE DEFICIENCY)

COMPLETION
OATE

Pharmacist will routinely porfonn drug 10-30-89

reviews and report irregularities to the
physician, Head Nurse, DWS & Adniniatrator.
DNS & Administrator

Please note responses as follows:

Conformance will be assured by Social

Services Coordinator 10-30-89

Social service assessments will be kept or
the charts. Social and emotional needs
and behavioral problems will be addressed
and documented. Documentation of refecraUs
will lo maintained in chart. Referrals
for medication refiiev have been made or
requested on all residents on psycho-tro—
phic medications. Referrals to local
mental health agencies for assistance in
developing and delineating behavior mgmt.
programs have been made.
Behavior management programs will be cevievejd
by Social Services in conjunction with
Nursing Service and Physicians to minimize
the need for and use of physical and / or
chemical restraints.

TITLE (XB) DATE

==Any dsfdtncy stntsrnom ending witfi an e=tarfak (*) danotos a ddicloney wfiwi I=®fntUtutlon may b® sxcuwd from oonscting providing Il I»> deiarmlivk] that othsr Mf®gu*rcf>> provM* aufflcltnt prdsctionfo
r®v®r*® (or further Instruction*,} Thxfindings obovs u's dlscloatbts 90 days following lire dils ol «urv*y wtMihar or net a dan of COISCEION b provided, if diflclancl®® «® ct*d, ur approvwd plan d correction t* rsqdifts to

CenHnu®d program participation.
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STATEMENT OF DEFICIENCIES AND PLAN OF CORRECTION

| AMO HUMAN SJHVICE3

|D 8UMMARY STATEMENT OF DEFICIENCIES
PREFIX (EACH DEFICIENCY SHOULD BE PRECEDED
TAG BY FUU REGULATORY OR ISC IDENTIFYING INFORMATION)
2. Ten of 13 records reviewed revealed an

absence of Social Services
identification of residents®™ goals or
approaches 1n interdisciplinary plans of
care. -

3. Eleven of 13 records reviewed reyealed
the absence of current progress notes to
reflect ongoing assessments of
residents” needs, problems, evaluations
of goals or interventions, *

4. Three of 13 residents were selected for
an in-depth review of Social Services
identification and response to
residents” medically related social and
emotional needs and problems. The
following was noted:

a. Resident #13:

1. Review of resident"s record
revealed physician®s order dated
9/87 for "behavior modification to
correct disruptive behavior."
Examples of unwanted behavior
located in record included:
""uncooperative and biting at
staff''; "abusive verbally using
foul language and obscene ==

PROVIDER REPRESENTATIVE'S SIGNATURE

(X1) PAIOVIOtH NUMBER

02-A005

0
PREFIX
TAG

, oms HO. wsvooo1

ouj Muiiipie construction (<3 DATE SURVEY COMPLETED
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B WINO September 12-15,

FROVIDER'S PLAN OF CORRECTION
(EACH CORRECTIVE ACTION SHOULD BE CHOSS-
REFERENCED TO THE APPROPRIATE OEFICJENCY)

COMPLETION
DATE

Continued

Muraing service and physicians have addressed
the use of physical and chemical restraints

Social service goals and approaches as
in the assessments and notes will be included
in the piAn of care.

Social service notes have been moved from
social service office to social service

in residents chart.

Social service notes will reflect ongoing
assessment of needs, problems, evaluations,
and interventions including referrals for
services and reviews of current programs.

(X9) DATE
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