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PATIENT

NAME

Rachel

CLAIM

ACCT. DIAGNOSIS

10-001 Substance Abuse

CARE IN ABSENCE OF

ICM AND COST'
Charter North 

$38,460

ICM CARE CHOICE 

AND COST

Milam

$12,605

DATE ICM EST. SAVINGS

STARTED TO DATE ACTIVE11/2/88 $25,855 No



Psychiatric Review Speclall3t3

Focused Psychiatric Review activity will be administered by the Home Office 
Medical and Claim Departments by Psychiatric Review Specialists and physician 
consultants. Psychiatric Review Specialists are uniquely prepared and 
experienced professionals. PRS's are Masters-level educated psychiatric nurse 
clinicians (MSN's) or psychiatric social workers (MSW's) with a minimum of two 
years post graduate experience in psychiatric inpatient care and management.
The Psychiatric Review Specialist has a detailed knowledge of psychiatry, its 
concepts, practice, intent, limitations and alternatives and is trained in 
insurance principles. Clinical expertise and Insurance knowledge are applied 
through the process of concurrent clinical review. Additionally, they must 
exhibit interpersonal qualities which enable them to work comfortably and 
effectively with health care professionals in discussing and influencing 
treatment, overall patient management decisions within professional boundaries, 

and the plan provisions.

Additionally, PRS's are knowledgeable about the full range of psychiatric and 
substance abuse coverage available under the STATE OF ALASKA benefit plan. The 
clinicians work collaboratively as members of Etna's professional team which 
includes psyt iatrists and doctoral level clinical psychologists. Clinicians 
expert in var. j u s  psychiatric subspecialltics provide ongoing consultation at 
periodic case conferences.

Physician Consultant

In order to qualify as a Physician Consultant, the physician must:

Be board certified in his/her specialty.

Have local medical society membership, including county and state 
medical societies.

Be familiar with the goals of Etna’s utilization management program.

Be familiar with the criteria sets used by the utilization review 
coordinators to assess the medical necessity of admission to the 

hospital and continued stay.

Be knowledgeable about facilities and different levels of care 
available In the community.

When necessary, seek the opinion of a qualified specialist.

When necessary, telephone the patient's attending physician to discuss 
our recommendation concerning the need for admission and appropriate 

length of stay.



. . . .  .

HEALTHLINE Program Evaluation

STATE OF ALASKA will be provided with reports reflecting pre-certification 
activity and savings achieved through the HEALTHLINE Program. Please refer to 
EXHIBIT III and IV.

Pricing

Cost for administering the HEALTHLINE Program through the 1989 calendar year are 
as follows:

Full Healthline/FPR: $2.08 per employee per month.
Precert Only: $1.56 per employee per month.
Consumer Advisory Only: $.71 per employee per month.

P r e - In s t a l la t io n  A c t i v i t y

It is in the employee’s best interest to have one source for all questions on
claim handling and Healthline. Accordingly, we propose to operate the £tna 
Healthline Program out of the Seattle, WA claim office where the healthcare 
claims are currently processed.

Prior to the effective date, the following must be accomplished;

Distribute employee descriptive literature announcing the program and the 
associated benefit provisions.

Commence the employee educational campaign which includes the use of a 
videotape, payroll stuffers, and other educational materials. It is 
recommended that the educational campaign continue after the effective date 
in order to reinforce the availability and understanding of the program.

Consider the need to issue employee identification cards bearing a toll-free 
Stna Healthline number, highlights of the program, and an initial supply of 
the /Etna Healthline Pre-Admission Certification Checklist. Refer to 

Exhibit I.

Establish /Etna system records to reflect the purchase and coverage of the 
£tna Healthline Program.

Consider the need to provide staffing, telephone lines, and information 
systems necessary to support the program. A lead time of 90 days is 

suggested for this purpose.

Recommendation

We believe that an effective cost containment program should focus on pre­
certification and the evaluation of confinement which might lead to un­
necessarily costly and inappropriate use of the hospital setting. £tna's 
HEALTHLINE Program puts the emphasis where experience shows It belongs - 
education, information and informed choice before the patient enters the 
medical care system followed by appropriate discharge planning and case 

management after admission.

In conclusion, £tna is prepared to offer HEALTHLINE to STATE OF ALASKA 

and assure a smooth and successful start-up period.
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PH NO. STATE OP ALASKA Page 1 04/01/86 -  04/01/87PH TOTALS
TA

SAMPLEPRECERTIFICATION ACTIVITY BY THE TYPE OF HOSPITAL ADMISSION EMPLOYEES AND DEPENDENTS, «TNA PRIMARY Prepared 6/1/87

ADMISSIONSDAYSREQUESTED
DAYS GREATER THAN CERTIFIEDDAYSCERTIFIED DAYSUSED623 4 ,2 7 620 N/A44 N/A687 4 ,2 7 6

PERCENT OF DAYS CERTTYPE OFADMISSION TOTALPRECERTIFIED NOT PRECERTIFIED OTHER TOTALSTANDARD SAVINGS CALCULATIONS:1) 41 NON CERTIFIED DAYS CONSIST OF:21 HOSPITAL DAYS WERE USED ON 3 ADMISSION WHERE 0 DAYS WERE CERTIFIED. SAVINGS ARE CALCULATED AS THE SUM OF THE ROOM & BOARD CHARGES FOR THESE ADMISSION.20 HOSPITAL DAYS WERE USED IN EXCESS OF DAYS CERTIFIED ON 15 ADMISSIONS. SAVINGS ARE CALCULATEDBY MULTIPLYING THE NUMBER OF EXCESS DAYS TIME THE AVERAGE DAILY ROOM & BOARD CHARGE FOR EACHADMISSION TIMES THE 50Z STANDARD BENEFIT PENALTY. SAVINGS =

SAVINGS

SAVINGS = $ 4,200
2,000

387 DAYS WERE REQUESTED IN EXCESS OF DAYS CERTIFIED ON THE REMAININC CERTIFIED ADMISSIONS. SAVINGS ARE CALCULATED BY MULTIPLYING THE AVERAGE NUMBER OF DAYS REQUESTED IN EXCESS OF CERTIFICATION TIMES THE AVERAGE DAILY ROOM & BOARD CHARGE FOR EACH ADMISSION PLUS 30Z TO ACCOUNT FOR ANCILLARY CHARGES. SAVINGS 100,620

2) 93 DAYS WERE USED FOR 20 NON PRECERTIFIED ADMISSIONS. SAVINGS ARE CALCULATED BY MULTIPLYING THE NUMBER OF DAYS USED TIMES THE AVERACE ROOM & BOARD CHAKCF PER DAY TIMES 50Z. SAVINGS =



SAMPLEINTEGRATED COST CONTAINMENT SAVINGS ALL EMPLOYEES AND DEPENDENTS P rep ared  6/1/87 PAGE 1 TC
PH NO. STATE OF ALASKA CURRENTQUARTERREASONABLE AND CUSTOMARY CHARGE SAVINGS $ 4 ,984COORDINATION OF BENEFIT SAVINGS $ 80,474HOSPITAL PRECERTIFICATION SAVINGS $ 150,750INDIVIDUAL CASE MANAGEMENT SAVINGS $ 164,866TOTAL SAVINGS FROM £TNA COST CONTAINMENT • $ 401,074

1ST PRIOR QUARTER12,527146,634124,6200283,781

2ND PRIOR QUARTER 3RD PRIOR QUARTER
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Offered: 5/7/89
Referred: Rules

6-0951G

O r i g i n a l  s p o n s o r s :  G r u e n b e r g ,  E l l i s ,
L a r s o n ,  e t  a l .

1 IN THE HOUSE BY THE FINANCE COMMITTEE

2 SENATE CS FOR CS FOR HOUSE BILL NO. 2 7 2  ( F i n a n c e )

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  a n  o p t i o n a l  e x e m p t i o n  f r o m ,  and

7 d e f e r r a l  o f  p a y m e n t  o f ,  m u n i c i p a l  t a x e s  on  e c o n o m ic

8 d e v e l o p m e n t  p r o p e r t y ,  and t o  a n  o p t i o n a l  e x e m p t i o n

9 fro m  m u n i c i p a l  t a x e s  on  i n v e n t o r i e s  i n t e n d e d  f o r

10 e x p o r t  o u t s i d e  t h e  s t a t e . "

11  BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

12 *  S e c t i o n  1 .  AS 2 9 . 4 5 . 0 5 0  i s  am ended by  a d d i n g  new s u b s e c t i o n s  t o  r e a d :

13 (m) A m u n i c i p a l i t y  may by  o r d i n a n c e  p a r t i a l l y  o r  t o t a l l y  e x em p t

14 a l l  o r  some t y p e s  o f  e c o n o m ic  d e v e l o p m e n t  p r o p e r t y  fro m  t a x a t i o n  f o r

15 up t o  f i v e  y e a r s .  T he  m u n i c i p a l i t y  may p r o v i d e  f o r  r e n e w a l  o f  t h e

16 e x e m p t i o n  u n d e r  c o n d i t i o n s  e s t a b l i s h e d  i n  t h e  o r d i i a n c e .  A m u n i c i p a l -

17 i t y  may by  o r d i n a n c e  p e r m i t  d e f e r r a l  o f  p a y m en t  o f  t a x e s  o n  a l l  o r

18 some t y p e s  o f  e c o n o m ic  d e v e l o p m e n t  p r o p e r t y  f o r  up t o  f i v e  y e a r s .  The

19 m u n i c i p a l i t y  may p r o v i d e  f o r  r e n e w a l  o f  t h e  d e f e r r a l  u n d e r  c o n d i t i o n s

20  e s t a b l i s h e d  i n  t h e  o r d i n a n c e .  A m u n i c i p a l i t y  may a d o p t  an  o r d i n a n c e

2 1  u n d e r  t h i s  s u b s e c t i o n  o n l y  i f ,  b e f o r e  i t  i s  a d o p t e d ,  c o p i e s  o f  t h e

22  p r o p o s e d  o r d i n a n c e  made a v a i l a b l e  a t  a  p u b l i c  h e a r i n g  on i t  c o n t a i n

23 w r i t t e n  n o t i c e  t h a t  t h e  o r d i n a n c e ,  i f  a d o p t e d ,  may be  r e p e a l e d  by  t h e

24  v o t e r s  t h r o u g h  r e f e r e n d u m .  An o r d i n a n c e  a d o p t e d  u n d e r  t h i s  s u b s e c t i o n

25  m u st  i n c l u d e  s p e c i f i c  e l i g i b i l i t y  r e q u i r e m e n t s  and  r e q u i r e  a  w r i t t e n

26 a p p l i c a t i o n  f o r  e a c h  e x e m p t i o n  o r  d e f e r r a l .  I n  t h i s  s u b s e c t i o n

27 " e c o n o m ic  d e v e l o p m e n t  p r o p e r t y "  m eans r e a l  o r  p e r s o n a l  p r o p e r t y ,

28 i n c l u d i n g  d e v e l o p e d  p r o p e r t y  c o n v e y e d  u n d e r  43  U . S . C .  1 6 0 1  - 1 6 2 9 e

29 ( A l a s k a  N a t i v e  C la i m s  S e t t l e m e n t  A c t ) ,  t h a t

HB0272d -1- SCS CSHB 272(Fin)



( 1 )  h a s  n o t  p r e v i o u s l y  b e e n  t a x e d  a s  r e a l  o r  p e r s o n a l  

p r o p e r t y  by  t h e  m u n i c i p a l i t y ;

( 2 )  i s  u s e d  i n  a  t r a d e  o r  b u s i n e s s  i n  a  way t h a t

(A )  c r e a t e s  em p lo y m en t  i n  t h e  m u n i c i p a l i t y ;

(B )  g e n e r a t e s  s a l e s  o u t s i d e  o f  t h e  m u n i c i p a l i t y  o f  

g o o d s  o r  s e r v i c e s  p r o d u c e d  i n  t h e  m u n i c i p a l i t y ;  o r

(C ) m a t e r i a l l y  r e d u c e s  t h e  i m p o r t a t i o n  o f  g o o d s  o r  

s e r v i c e s  fro m  o u t s i d e  t h e  m u n i c i p a l i t y ;  and

( 3 )  h a s  n o t  b e e n  u s e d  i n  t h e  sam e t r a d e  o r  b u s i n e s s  i n  

a n o t h e r  m u n i c i p a l i t y  f o r  a t  l e a s t  s i x  m o n th s  b e f o r e  t h e  a p p l i c a t i o n  

f o r  d e f e r r a l  o r  e x e m p t i o n  i s  f i l e d ;  t h i s  p a r a g r a p h  d o e s  n o t  a p p l y  i f  

t h e  p r o p e r t y  w as u s e d  i n  t h e  sam e t r a d e  o r  b u s i n e s s  i n  a n  a r e a  t h a t  

h a s  b e e n  a n n e x e d  t o  t h e  m u n i c i p a l i t y  w i t h i n  s i x  m o n th s  b e f o r e  t h e  

a p p l i c a t i o n  f o r  d e f e r r a l  o r  e x e m p t i o n  i s  f i l e d ;  t h i s  p a r a g r a p h  d o e s  

n o t  a p p l y  t o  i n v e n t o r i e s .

( n )  A m u n i c i p a l i t y  may by  o r d i n a n c e  c l a s s i f y  a s  t o  t y p e  i n v e i .  

t o r i e s  i n t e n d e d  f o r  e x p o r t  o u t s i d e  t h e  s t a t e  and p a r t i a l l y  o r  t o t a l l y  

ex em p t  a l l  o r  som e t y p e s  o f  t h o s e  i n v e n t o r i e s  f r o m  t a x a t i o n .  A m u n i c ­

i p a l i t y  may a d o p t  an  o r d i n a n c e  u n d e r  t h i s  s u b s e c t i o n  o n l y  i f ,  b e f o r e  

i t  i s  a d o p t e d ,  c o p i e s  o f  t h e  p r o p o s e d  o r d i n a n c e  made a v a i l a b l e  a t  a 

p u b l i c  h e a r i n g  o n  i t  c o n t a i n  w r i t t e n  n o t i c e  t h a t  t h e  o r d i n a n c e ,  i f  

a d o p t e d ,  may b e  r e p e a l e d  by t h e  v o t e r s  t h r o u g h  r e f e r e n d u m .  The  

o r d i n a n c e  may p r o v i d e  f o r  d i f f e r e n t  l e v e l s  o f  e x e m p t i o n  f o r  d i f f e r e n t  

c l a s s i f i c a t i o n s  o f  i n v e n t o r i e s .  An o r d i n a n c e  a d o p t e d  u n d e r  t h i s  

s u b s e c t i o n  m u st  i n c l u d e  s p e c i f i c  e l i g i b i l i t y  r e q u i r e m e n t s  and  r e q u i r e  

a w r i t t e n  a p p l i c a t i o n  f o r  e a c h  e x e m p t i o n .

SCS CSHB 272(Fin) -2 - HB0272d





H O U S E  C O M M I T T E E( i i )
D a t e  R e f e r r e d :  M a r c h  1 3 ,  1 9 9 0  F U R T H E R  R E F E R R A L S :

D a t e  o f  C o m m i t t e e  A c t i o n :  ^ l l  H 1 ^ 0

T h e  F IN A N C E  C o m m i t t e e  c o n s i d e r e d :

H O U SE B I L L  N O . 2 7 4  M E D IC A ID  PA Y M EN T F O R  P S Y C H O L O G IS T S

H B 2 7 4

" A n  A c t  r e l a t i n g  t o  p s y c h o l o g i s t s '  s e r v i c e s  u n d e r  t h e  s t a t e  m e d i c a l  
a s s i s t a n c e  p r o g r a m ;  a n d  r e o r d e r i n g  t h e  p r i o r i t i e s  f o r  e l i m i n a t i n g  
c o v e r a g e  u n d e r  M e d i c a i d . "

R EC O M M EN D A T IO N S:
b e  r e p l a c e d  w i t h  ';j_ C5  r t&  2 2 4  C F I N )

] h a v e  a t t a c h e d  a m e n d m e n t ( s )  

\ / (  d o  p a s s

d o  n o t  p a s s  

n o  r e c o m m e n d a t i o n  

i n d i v i d u a l  r e c o m m e n d a t i o n s  

] a d d i t i o n a l  r e f e r r a l  t o  t h e

[ ] t h e  s a m e  t i t l e
[ ] a  n e w  t i t l e

C o m m it t e e

A D O P T S :

A T T A C H E S  NEW F I S C A L  N O T E ( s ) :
( D e p t )

[ * J f i s c a l  i m p a c t  "  "■>____________

_ l e t t e r  o f  i n t e n t

A P P R O V E S  P R E V I O U S :

[ ] f i s c a i  n o t e ( s )

( D a t e / D e p t )

[ x / j  z e r o  f i s c a l  n o t e  W F C.
[ ] z e r o  w i t h  a n a l y s i s _______

[ ] z e r o  f i s c a l  n o t e ( s )

[ ] z e r o  f n / a n a l y s i s   J '
S IG N IN G  DO P A S S : S IG N IN G :

(C h e c k  approp. column)
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O r i g i n a l  s p o n s o r ( s ) : H E S S  C o m m i t t e e

IN  THE HOUSE BY THE FINANCE COMMITTEE 

CS FOR HOUSE B IL L  NO. 274 (F in an ce)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A B IL L

For an A ct e n t it le d : "An A ct r e la t in g  to p s y c h o lo g is ts ' s e rv ic e s  under the

s ta te  m edical a s s is ta n c e  program; and re o rd e rin g  the 

p r io r i t ie s  fo r  e lim in a tin g  coverage under M e d ica id ."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e ctio n  1. AS 47 . 07. 030(b)  i s  amended to read :

(b) In  a d d it io n  to the mandatory s e rv ic e s  s p e c if ie d  in  (a ) o f 

t h is  s e c t io n , the department may o f fe r  on ly the fo llo w in g  o p tio n a l 

s e r v ic e s : case management and n u t r it io n  s e rv ic e s  fo r  pregnant women;

p erso n al care  s e rv ic e s  in  a r e c ip ie n t 's  home; emergency' h o s p ita l 

s e r v ic e s ; long-term  care  n o n in s t itu t io n a l s e r v ic e s ; m edical su p p lie s  

and equipment; c l i n i c  s e r v ic e s ; in p a tie n t  p s y c h ia t r ic  f a c i l i t y  s e r ­

v ic e s  fo r  in d iv id u a ls  age 65 or o ld e r and in d iv id u a ls  under age 21; 

p re scrib e d  drugs; c l i n i c a l  s e rv ic e s  o f a p sy ch o lo g ist lic e n s e d  by the 

Board o f P sy c h o lo g ist and P sy c h o lo g ic a l A sso c ia te  Exam in ers; p h y s ic a l

th e ra p y ; o ccu p atio n al th e ra p y ; c h iro p ra c t ic  s e r v ic e s ; treatm ent o f 

speech, h e a rin g , and language d is o rd e rs ; a d u lt d en tal s e r v ic e s ; p ro s­

t h e t ic  d evices and e ye g la sse s ; o p to m e trists ' s e r v ic e s ; in te rm e d ia te  

care  f a c i l i t y  s e r v ic e s , in c lu d in g  in term ed iate  care f a c i l i t y  s e rv ic e s  

fo r  the m e n ta lly  re ta rd e d ; s k i l le d  nu rsin g  f a c i l i t y  s e rv ic e s  fo r  

in d iv id u a ls  under age 21 ; and reasonable  tra n s p o rta t io n  to and from 

the p o in t o f m edical c a re .

*  Sec.  2.  AS 47.07.035 i s  amended to re a d :.

Sec.  47 . 07 . 035 .  PRIORITY OF MEDICAL ASSISTANCE. I f  the d e p a rt­

ment f in d s  th a t the co st o f m edical a s s is ta n c e  fo r  a l l  persons

-1- CSHB 2 7 4 (F in )
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e l i g i b l e  u n d e r  this c h a p t e r  w i l l  e x c e e d  t h e  a m o u n t  a l l o c a t e d  i n  the 

s t a t e  b u d g e t  for that a s s i s t a n c e  f o r  the f i s c a l  year, the d e p a r t m e n t  

s h a l l  e l i m i n a t e  c o v e r a g e  for o p t i o n a l  m e d i c a l  s e r v i c e s  a n d  o p t i o n a l l y  

e l i g i b l e  g r o u p s  of  i n d i v i d u a l s  in the f o l l o w i n g  order:

(1) c l i n i c a l  s e r v i c e s  o f  a p s y c h o l o g i s t  l i c e n s e d  b y  the 

B o a r d  o f  P s y c h o l o g i s t  a n d  P s y c h o l o g i c a l  A s s o c i a t e  E x a m i n e r s ;

(2) c h i r o p r a c t i c  s e r v i c e s ;

[(2) A D U L T  D E N T A L  S E R V I C E S ] ;

(3) e m e r g e n c y  h o s p i t a l  s e r v i c e s ;

(4) t r e a t m e n t  o f  speech, h e a r i n g ,  a n d  l a n g u a g e  d i s o r d e r s ;

(5) o p t o m e t r i s t s '  s e r v i c e s  a n d  e y e g l a s s e s ;

(6) o c c u p a t i o n a l  t h erapy;

(7) p r o s t h e t i c  d e vices;

(8) m e d i c a l  s u p p l i e s  a n d  e q u i p m e n t ;

(9) c l i n i c  services;

(10) a d u l t  d e n t a l  services;

(11) p h y s i c a l  therapy;

(12) [(11)] p e r s o n a l  c a r e  s e r v i c e s  in a r e c i p i e n t ' s  home;

(13) [(12)] p r e s c r i b e d  drugs;

(14) [(13)] l o n g - t e r m  c a r e  n o n i n s t i t u t i o n a l  services;

(15) [(14)] i n p a t i e n t  p s y c h i a t r i c  f a c i l i t y  services;

(16) [(15)] i n t e r m e d i a t e  c a r e  f a c i l i t y  s e r v i c e s  f o r  the 

m e n t a l l y  retar d e d ;

(17) [(16)] i n t e r m e d i a t e  c a r e  f a c i l i t y  services;

(18) [(17)] p r e g n a n t  w o m e n ,  a n d  c h i l d r e n  f i v e  y e a r s  o f  age 

or y o u n g e r ,  w i t h  a  h o u s e h o l d  i n c o m e  t h a t  does n o t  e x c e e d  100 p e r c e n t  

of the f e d e r a l  p o v e r t y  level;

(19) [(18)] i n d i v i d u a l s  u n d e r  a g e  21 w h o  a r e  n o t  e l i g i b l e  

for b e n e f i t s  u n d e r  the f e d e r a l  a i d  to f a m i l i e s  w i t h  d e p e n d e n t  c h i l d r e n

C S H B  2 7 4 (Fin) -2-

l £ .............................     ;............................. ........... ....................



12
3

4

56
78
9101112

13

14

15

16

17

18

19202122
23

24

25

26

27

28

29

p r o g r a m  b e c a u s e  t h e y  are n o t  d e p r i v e d  o f  o n e  or m o r e  of t h e i r  n a t u r a l  

or a d o p t i v e  p a r e n t s ;

(20) [(19)] s k i l l e d  n u r s i n g  f a c i l i t y  s e r v i c e s  for p e r s o n s

u n d e r  a g e  21;

(21) [(20)] aged, bl i n d ,  a n d  d i s a b l e d  i n d i v i d u a l s  who,

b e c a u s e  t h e y  do n o t  m e e t  the i n c o m e  r e q u i r e m e n t s , do n o t  r e c e i v e

s u p p l e m e n t a l  s e c u r i t y  i n c o m e  u n d e r  T i t l e  X V I  o f  the S o c i a l  S e c u r i t y  

Act, b u t  w h o  a r e  eligible, or w o u l d . b e  e l i g i b l e  if  t h e y  w e r e  n o t  i n  a 

s k i l l e d  n u r s i n g  f a c i l i t y  or i n t e r m e d i a t e  c a r e  facility, to r e c e i v e  an 

o p t i o n a l  s t a t e  s u p p l e m e n t a r y  p a y m e n t ;

(22) [(21)] i n d i v i d u a l s  in a h o s p i t a l ,  s k i l l e d  n u r s i n g

f a c i l i t y ,  or  i n t e r m e d i a t e  care f a c i l i t y  w h o s e  in c o m e  w h i l e  in  the 

f a c i l i t y  do e s  n o t  e x c e e d  300 p e r c e n t  o f  the s u p p l e m e n t a l  s e c u r i t y  

i n c o m e  b e n e f i t  r a t e  u n d e r  T i t l e  X V I  o f  t h e  S o c i a l  S e c u r i t y  Act, b u t  

who, b e c a u s e  of  income, are n o t  e l i g i b l e  f o r  the o p t i o n a l  s t ate s u p­

p l e m e n t a r y  p a y m e n t ;

(23) [(22)] i n d i v i d u a l s  u n d e r  a g e  21 u n d e r  s u p e r v i s i o n  of

the d e p a r t m e n t ,  for w h o m  m a i n t e n a n c e  is b e i n g  p a i d  in w h o l e  or in p a r t  

f r o m  p u b l i c  m o n e y  a n d  w h o  are in f o s t e r  h o m e s  or p r i v a t e  c h i l d - c a r e  

i n s t i t u t i o n s . III
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House Bill No. 274

"An Act relating to psychologists' services under the state medical 
assistance program; and reordering the priorities for eliminating cover­

age under Medicaid.

This Act would amend AS 47.07.030(b) to add psychologists' services to 
che services available for needy persons who are eligible for Medicaid, 
and it would amend AS 47.07.035 to place this new coverage tenth in the 

priority listing of all optional Medicaid services authorized by the 

Legislature for Alaska.

Currently, there are 115 licensed psychologists in Alaska, all of whom 
would be eligible to enroll as Medicaid providers were House Bill No. 274 
to pass. A substantial number of these psychologists are already provid­

ing services to Medicaid recipients, and indirectly receiving Medicaid 
payments, in work settings such as physicians’ clinics or community 

mental health clinics where they are supervised by a physician or psychi­

atrist who is enrolled.

The Division of Medical Assistance has long believed that this situation 

is far from ideal, for these reasons:

(1) The Division has no evidence that the supervision requirement 
generally results in more effective, higher-quality care. 
However, there is a strong conviction, here and in other 
states' Medicaid agencies, that supervision increases the cost 

of care.

Many states have specified exactly how much and what types of 
supervision are required, but as a practical matter, there is 
no cost-effective way to enforce such rules, and there is 

considerable disagreement over whether such rules do in fact 
result in any measurable improvement in the care provided. 
Federal Medicaid rules allow for any type of M.D. to be a 

supervisor, so it's frequently the case that a general practi­
tioner, who may or may not have any formal training in psy­
chology, is being paid to consult with and guide a certified 
mental health professional. This may be helpful in cases in 
which a persons' mental problems are caused by or accompanied 

by physical problems, but in many cases, the only advantage in 
such a relationship is a financial one to the doctor, resulting 
in an unnecessary cost to the taxpayer

(2) Not only does the Division pay physicians for supervisory 
duties that may or may not enhance the quality of care, the 
"screening" effect in clinical settings which result from the 
supervision requirement means that Medicaid pays for services 
that are actually provided by any licensed person the supervi­

sor deems appropriate. This means that Medicaid pays the rate 

appropriate for a psychiatrist/M.D., but the patient often gets

m
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services from someone whose credentials would justify a lower 

rate.

House Bill No. 274 would enable the Division to directly enroll psycholo­
gists, which would allow the Division to better measure, monitor, and 
control the use and costs of psychologists' services. House Bill No. 274 

offers a good possibility of slightly lowering the costs per unit of 

services without decreasing the quality of the service.

From the provider's point of view, adding psychologists' services to 
Alaska's Medicaid Program would create equity between psychologists who 
practice independently and those who practice under the supervision of a 

physician or in a community mental health clinic.

From the Medicaid recipient's point of view, adding psychologists' 

services would make it easier to obtain care because it would increase 

the number of Alaska providers offering this service. It would also make 
it easier for them to directly access the person who gives them care, as 
they would no longer have to pass through a physician's examination or a 

clinic's screening process.

Position:

From the Department's perspective, House Bill No. 274 is a highly desir­

able bill that provides a simple solution to a long-standing and growing 
problem. The only objection we believe could be raised to House Bill No. 
274 is that it will result in new providers enrolling in Medicaid, which 

in turn means that more recipients may use these provider's services, 
which may increase the program costs. These costs are detailed in the 
Department's Fiscal Note. However, these same cost increases appear to 
be occurring to some degree already, and House Bill No. 274 would give us 

the administrative structure in which we could measure and control them.

The Department supports the passage of House Bill No. .

Recommended By:
Kim Busch, Director 
Division of Medical Assistance

Date: ^  3  —■ e"7 O

Approved By
Myra M/ Munson, CommissioneCommissioner 

Department of Health and 
Social Services

Date: 3 - / U -  ? o
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C O S T -S A U IN G S  A S  A R E SU LT  OF I . /THOTHERAPY
A n u mb e r  o f  s t u d i e s  h a v e  d i s c u s s e d  t h e  f a c t  t h a t  o v e r a l l  m e d i c a l  c o s t s  a r e  d r a m a t i c a l l y  r e d u c e d  o n e  y e a r  a f t e r  a p a t i e n t  h a s  b e e n  i n  p s y c h o t h e r a p y . T h e  f o l l o w i n g  a r e  a f e w  o f  t h o s e  s t u d i e s .  S p e c i f i c  r e f e r e n c e s  w i l l  be  p r o v i d e d  u p o n  r e q u e s t :

1 .  N i c h o l a s  C u m m i n g s ,  P h . D . ,  w i t h  K a i s e r - P e r m a n e n t e  m e n t a l  h e a l t h  p r o g r a m s  s t a t e d  i n  t h e  O c t o b e r  1 5 ,  1982 P s y c h  i a t r  i c  N ew- t h a t  " . . . D i s p i t e  t wo d e c a d e s  o f  r e s e a r c h . . . s h o w i n g  t h a t  b r i e f  p s y c h o t h e r a p y  d r a m a t i c a l l y  r e d u c e s  u t i l i z a t i o n  o f  o t h e r  m e d i c a l  r e s o u r c e s ,  p o l i c y m a k e r s  c o n t i n u e  t o  i g n o r e  t h e s e  f i n d i n g s  whe n ^ d e s i g n i n g  h e a l t h  c a r e  s y s t e m s . . . . "  He f o u n d  i n  h i s  s t u d y  t h a t  r e s o l v i n g  f i n a n c i a l  p r o b l e m s  o f  H MO ' s  w a s  do n e  " . . . b y  r e l y i n g  or b r i e f  p s y c h o t h e r a p y  t o  r e d u c e  t h e  h i g h  i n c i d e n c e  o f  u n n e c e s s a r y  m e d i c a l  c a r e  . . . . me d  i c a l  u t  i 1 i z a t  i on* d e c  1 i n e d  s i g n i f i c a n t l y — a nd s t a y e d  ‘ down f o r  t h e  •f»ive y e a r s  s t u d i  e d . . .  C a n d l . .  .am o u n 'g  p a t i e n t -  who c o m p l e t e d  b r i . e f  p s y c h o t h e r a p y , m e d i c a l  u t i l i z a t i o n  d r o p p e d  75 p e r c e n t . "  T h i s  w a s  s e e n  a s  i m p o r t a n t  w h e n ,  a s  he  i n d i c a t e d ,  " . . . 6 0  p e r c e n t  o f  a l l  p a t i e n t  c a r e  c o u l d  n o t  be a t t r i b u t e d  t o  ' o r g a n i c  i l l n e s s  b u . t . w a sr ^ d u e , i n s t e a d ,  t o  p s y c h o l o g i c a l  p r o b l e m s . "  P a t i e n t s  m a n y  t i m e s  r e p o r t e d  n o t  l i k i n g  t h e i r  t h e r a p i s t s ,  a n d  t h a t  t h e r a p y  d i d  n o t  h e l p  t h e m,  b u t  t h e y  d i d  d r a m a t i c a l l y  c h a n g e  t h e i r  o v e r a l l  me d i  : a l  o v e r u t i l i z a t i o n  a n d  nc l o n g e r  h a d  s y m p t o m s .  T h e r e  h a v e  b e e n  o v e r  28 r e p l i c a t i o n s  o f  t h e s e  s t u d i e s .  ~
2 .  I n  1 9 7 7  S t e n  a n d  Y o u n g  i n c o m p l e t i n g  a  M a s t e r s  d e g r e e  < M . S . W . ) ’ t h e s i s  a t  P o r t l a n d  S t a t e .  U n i v e r s i t y  f o u n d  t h a t  c l i n i c a  s o c i a l  w o r k  p s y c h o t h e r  a p y  o f  p a t i e n - t s  a t  K a i s e r  P e r m a n e n t e  i n  P o r t l a n d ,  h e l p e d  t o  s i g n i f i c a n t l y  r e d u c e  p a t i e n t  o v e r - u t i l i z a t i o n  o f  o t h e r  m e d i c a l  s e r v i c e s .  T h e r e  w a s  a  •: " . . . 4 7 .  I X  d e c r e a s e  i n  p h y s i c i a n  o f f i c e  v i s i t s ;  a 4 3 . 6Y. d e c r e a s e  i n  t h e  n u mb e r  o f  p h y s i c i a n s  s e e n  f o r  o f f i c e  v i s i t s ;  a  3 1 . 7V. d e c r e a s e  i n  t e l e p h o n e  c o n t a c t s ;  a  4 8 . 67. d e c r e a s e  i n  t h e  n u mb e r  o f  p r e s c r i p t i o n s  w r i t t e n ;  a 4 5 . 3 X d e c r e a s e  i n e m e r g e n c y  roomI

C o s t  S a v i n g s  S t u d i e s  - P a g e  1



v i s i t s ;  a 6 6 .7 /  d e c r e a s e  i n  - f r e q u e n c y  o f  h o s p  i t a l  i z a t  i o n s  a n d  a 7 7 .9 /  d e c r e a s e  i n  t h e  a v e r a g e  l e n g t h  o f  s t a y  i n  t h e  h o s p  i t a l  . . . i ri t e r v e n  t i on a p p e a r e d  t o  b e  p o s i t i v e l y  a s s o c a t e d  w i t h  an o v e r - a l l  c h a n g e  r a t e  o f  som e 5 3  p e r c e n t  "
3 .  J o n e s  a n d  V i  s c h i  ( 1 9 7 ? ) ,  i n r e v i e w i n g  t w e n t y - f i v e  ( 2 5 )  r e s e a r c h  p r o j e c t s ,  s h o w e d  t h a t  a f t e r  an i n d i v i d u a l  wa s  i n  p s y c h o t h e r a p y  r e d u c t i o n s  i n  m e d i c a l / s u r g i c a l  e x p e n d i t u r e s  a v e r a g e d  57% i n on e  s t u d y  t o  62/ i n  c u t - p a t i n t  m e d i c a l  v i s i t s  a n d  63% i n  i n - p a t i e n t  c a r e .
4 .  A K a i s e r - P e r m a n e n t e  s t u d y  o f  152 p a t i e n t s  s h o we d  t h a t  o v e r  a f i v e  y e a r  p e r i o d  t h e r e  w a s  a r e d u c t i o n  i n  o u t - p a t i e n t  v i s i t s  o f  62% a n d  68% f o r  i n - p a t i e n t s .  T h e  m o s t  i m p o r t a n t  a s p e c t  o f  t h i s  s t u d y  i s  t h a t  t h e  m a t c h e d  n o n - t r e a t m e n t  c o n t r o l s ,  a l s o  a  p s y c h o l o g i c a l !  d i s t r e s s e d  g r o u p ,  s h o w e d  n o  c h a n g e  i n  t h e i r  h e a l t h  c a r e  u t i l i z a t i o n  o v e r  t h e  sam e f i - » e  y e a r  p e r i o d .
5 .  A W e s t  G e r ma n  s t u d y  u t i l i s i n  « a  f i v e  y e a r  f o l l o w - u p  p e r i o d  a f t e r  m e n t a l  h e a l t h  t r e a t m e n t  f o u n d '  an 35% r e d u c t i o n  i n i n - p a t  i ' e nt  u t  i 1 i z a t j i  on . ’
6 .  O t h e r  s t u d i e s  i n d i c a t e d  t h a t  w a i t i n g  l i s t ,  n o n - t r e a t e d ,  g r o u p s  d e m o n s t r a t e d  t h e  h i g h e s t  l e v e l s  o f  m e d i c a l  c a r e  o v e r - u t i l i z a t i o n ,  w i t h  e v e n  i n c r e a s e s  s e e n  i n t h e i r  r e q u e s t  f o r  mo r e  d o c t o r s  a p p o i n t m e n t s  a n d  h o s p i t a l i z a t i o n s .  O t h e r  f i n d i n g s  r e v e a l e d  t h a t  e v e n  o n e  p s y c h o t h e r a p y  s e s s i o n  w a s  e f f e c t i v e  i n  r e d u c i n g  m e d i c a l  c a r e  u t i l i z a t i o n .  H o w e v e r ,  g r e a t e r  r e d u c t i o n s  i n  m e d i c a l  u t i l i z a t i o n  r a t e s  w e r e  n o t e d  w i t h  i n c r e a s i n g  f r e q u e n c y  o f  p s y c h o t h e r p y  c o n t a c t s .  W e e k l y  t h e r a p y  s e s s i o n s . p a r t i c u l a r l y  on a s h o r t - t e r m  b a s i s  o f  12 s e s s i o n s ,  l e a d  t o  t h e  g r e a t e s t  p s y c h o t h e r a p e u t i c  b e n e f i t s .
7 .  R e s e a r c h  c o n d u c t e d  b y  B l u e  C r o s s / B l u e  S h i e l d ,  r e p o r t e d  i n  t h e  Ne w Y o r k  T i m e s  a n d  b y  t h e  P s y c h o t h e r a e y  i n P r i v a t e  P r a c t i c e  J o u r n a l  , w i t h  j o i n t  s p o n s o r s h i p  b y  t h e  N a t i o n a l  I n s t i t u t e s  o f  M e n t a l  H e a l t h ,  f o u n d  t h a t  " . .  . p s y c h o t h e r a p y  c a n
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s i g n i f i c a n t l y  r e d u c e  h o s p i t a l  c o s t s  f o r  p h y s i c a l  a i l m e n t s  am ong p e o p l e  w i t h  h e a r t  d i s e a s e — i s c h e m i c  a n d  h y p e r t e n s i v e , a i r - f l o w  l i m i t a t i o n s  d i s e a s e  a n d  d i a b e t e s . "  t h e  f i n d i n g s  i n d i c a t e d  " . . . t h a t  p e o p l e  who h a d  a t  l e a s t  7 v i s i t s  o f  o u t - p a t i e n t  p s y c h o t h e r a p y  a f t e r  t h e  d i a g n o s i s  o f  o n e  o f  t h e s e  4 d i s e a s e s  i n c u r r e d  c o s t s  f o r  m e d i c a l  s e r v i c e s  t h a t  w e r e  66'/. l o w e r  t h a n  t h e  c o s t s  f o r  t h o s e  who d i d  n o t  h a v e  p s y c h o t h e r a p y . . . . T h e y  f o u n d  t h a t  p s y c h o t h e r a p y  w a s  m o s t  e f f e c t i v e  whe n i t  i n v o l v e d  m o d e r a t e  a m o u n t s  o f  o u t - p a t i e n t  v i s i t s  r a n g i n g  f r o m  7 t o  2 0 . "
> 8 .  A U n i v e r s i t y  o f  C o l o r a d o  s t u d y  r e p o r t e d  i n  t h e  S e p t e m b e r  2 1 ,  1 98 4  P s y c h i a t r i c  Me ws  r e v i e w e d  c l a i m s  f o r  B l u e  C r o s s / B l u e  S h i e l d  p a t i e n t s .  ' The  f i n d i n g s  i n d i c a t e d  t h a t  p s y c h o t h e r a p y  s i g n i f i c a n t l y  r e d u c e d  m e d i c a l  s e r v i c e s ,  a n d  p a r t i c u l a r l y  i n p a t i e n t  s e r v i c e s .  " . . . a f t e r  m e n t a l  h e a l t h  t r e a t m e n t ,  i n p a t i e n t  h o s p i t a l i z a t i o n s  w e r e  a p p r o x i m a t e 1y 1 . 5  d a y s  s h o r t e rt h a n  t h o s e  o f  t h e  c o n t r o l  g r o u p ' s  a v e r a g e  o f  8 . 7  d a y s  T h ea v e r a g e  c h a n g e  a f t e r  p s y c h o t h e r a p y  w a s  - 7 3 . 4  p e r c e n t  f o ri n p a t i e n t  a n d  - 2 2 . 6  p e r c e n t  f o r  o u t p a t i e n t  c a r e  A f t e r  t h ei n i t i a l  y e a r ,  t h e  p s y c h o t h e r a p y  g r o u p  h a d  s i g n i f i c a n t l y  l o w e r  i n p a t i e n t  m e d i c a l  c a r e  c o s t s  i n e a c h  o f  t h e  o t h e r  f o u r  y e a r s  a n a l y z e d . "

9 .  Emi * l y  M u m f o r d ,  i P h i . D . '  i n t h e  O c t o b e r ,  1 9 8 4  i s s u e  o f - t h e  • A m e r i c a n  J o u r n a l  o f  P s y h i a t r y  p r e s e n t e d  h e r  f i n d i n g s  o f  r e v i e w i n g  o v e r  58 r e s e a r c h  p r o j e c t s  on p s c h o t h e r a p y . T h e  r e s u l t s  d e m o n s t r a t e d  t h a t  p a t i e n t  c o s t s  d r o p p e d  d r a m a t i c a l l y  a f t e r  i n v o l v e m e n t  i n  p s y c h o t h e r a p y . A g a i n  t h e r e  w e r e  s i g n i f i c a n t  r e d u c t i o n s  i n  i n - p a t i e n t  s t a y s ,  f o r  m e d i c a l  p r o b l e m s  f o r  t h o s e  p a t i e n t s  who r e c e i v e d  p s y c h o t h e r a p y .  " . . . f o l l o w i n g  m e n t a l  h e a l t h  t r e a t m e n t ,  t i e  m e d i c a l  c a r e  c h a r g e s  o f  t h e  t r e a t m e n t  g r o u p  i n c r e a s e d  mo r e  s l o w l y  t h a n  t h e  a v e r a g e  i n f l a t i o n  r a t e  o f  1 3 . 6V. p e r  y e a r . . . . I n  c o n t r a s t ,  t h e  c h a r g e s  o f  t h e  c o m p a r i s o n  g r o u p  i n c r e a s e d  f a s t e r  t h a n  t h e  i n f l a t i o n  r a t e . "
1 0 .  A s t u d y  r e p o r t e d  i n  P s y c h o t h e r a p y  F i n a n c e s  i n  1 983 r e p o r t e d  i n  f i n d i n g s  b y  t h e  U .  S .  S t e e l  C o m p a n y  t h a t  t h e r e  w a s  a  s a v i n o s  o f  $ 5 . 0 0  f o r  e v e r y  $ 1 . 0 0  s p e n t  on m e n t a l  h e a l t h  s e r v  i c e s .  P o l a r o i d  a n d  s e v e r a l  o t h e r  l a r g e  c o m p a n i e s  ha ve:  r e p o r t e d  s i m i l a r  r e s u l t s  a t  t h e  sam e t i m e .
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1 1 .  F e d e r a l  E m p l o y e e s  h e a l t h  i n s u r a n c e  p r o g r a m s ,  w h i c h  h a v e  g e n e r o u s  m e n t a l  h e a l t h  b e n e f i t s ,  s h o w e d  t h a t  on 1y 5 -  7/ o f  t h e  t o t a l  h e a l t h  c a r e  c o s t s  a r e  f o r  e m o t i o n a l  d i s o r d e r s .
1 2 .  S t u d i e s  a t  t he  l o c a l  HMO, S e l e c t C a r e ,  i n  s t u d y i n g  31 P h . D .  a n d  M . S . U I .  p r o v i d e r s ,  i n c o m p u t e r  a n a l y s i s  o f  r e c o r d s  d e m o n s t r a t e d  t h a t  t h e  a v e r a g e  n u mb e r  o f  v i s i t s  o v e r  a 3 y e a r  p e r i o d  w a s  on 1y 5 . 4  v i s i t s  f o r  a l l  p r o v i d e r s .  A y e a r  l a t e r  i t  w a s  4 . 3  v i s i t s .  T h e  a n a l y s i s  a l s o  i n d i c a t e d  t h a t  m e n t a l  h e a l t h  b e n e f i t s  a r e  a v e r y  s m a l l  p a r t  o f  t h e i r  b e n e f i t  p a c k a g e ,  i . e . ,  7/1 O t h  o f  I X  o f  t h e i r  e n t i r e  b u d g e t .I
1 3 .  I n  1 9 7 7  t h e r e  w e r e  1 1 S , 7 6 7  p a t i e n t  c o n t a c t s  w i t h  45 p h y s i c i a n s  a t  T h e  E u g e n e  H o s p i t a l  a n d  C l i n i c .  O f  t h e s e  o u t - p a t i e n t s  on 1 y 2 , 9 0 0 ,  o r  2 .4 4 '/  w e r e  d i a g n o s e d  a s  h a v i n g  m e n t a l  o r  e m o t i o n a . l  d i s o r d e r s  b y  t h e  p h y s i c i a n s .

I 11 4 .  T h e  G r o u p  h e a l t h  A s s o c i a t i o n  o f  W a s h i n g t o n ,  D . C .  , sh o w e d ' a r e d u c t i o n  i n  u s a g e  o f  g e n e r a l  m e d i ' c a l  c a r e  b y  a s  muc h a s  3 0 . 7'/., a n d  a  2 9 .  SZ d r o p  i r> L>ab a n d  X - r a y  u s e  t h e  y e a r  a f t e r  • . p s y c h o t h e r a p y  s e r v i c e s  w e r e  r e c e i v e d .
1 • .1 5 .  K a i s e r  P l a n  o f  C a l i f o r n i a  s a v e d  2 5 0 . 0 0 / y r ,  i n t h e  f o l l o w i n g  y e a r ,  f o r  e a c h  p a t i e n t  who r e c e i v e d  p s y c h o t h e r a p y  s e r v i c e s .

2 0 .  B l u e  C r o s s  o f  W e s t e r n  P e n n s y l v a n i a  n o t e d  a 5 0 /  d e c  1 i ne i n m o n t h l y  c o s t s  p e r  p a t i e n t  i n t h e  u s e  o f  m e d i c a l - s u r g i c a l  p r o c e d u r e s / s e r v i c e s  f o r  t h o s e  p a t i e n t s  who h a d  r e c e i v e d  p s y c h o t h e r a p y  s e r v i c e s .
2 1 .  S t u d i e s  o f  c o v e r a g e  o f  c l i n i c a l  s o c i a l  wo r k  p s y c h o t h e r p y  s e r v i c e s  i n  p r i v a t e  h e a l t h  i n s u r a n c e  p r o g r a m s  i n  new Y o r k  S t a t e  o n l y  c o s t s  $ 0 . 0 0  -  $ 0 . 1 5  p e r  m o n t h / p r e m i u m  <NASW i n W a s h i n g t o n
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D . C .  s t u d / ) .
2 2 .  A 1 972 s t u d y  i n W e s t  G e r m a n y  o f  I n s u r a n c e  c o v e r a g e  f o r  1 , 0 0 4  p a t i e n t s ,  a l s o  i n  a f i v e  y e a r  f o l l o w - u p  s t u d y ,  who h a d  a v e r a g e d  100 h o u r s  o f  p s y c h o t h e r a p y  f o u n d  t h a t  81X f e l t  s t r o n g l y  t h e y  w e r e  h e l p e d  b y  t r e a t m e n t .  F u r t h e r ,  t h e i r  h o s p i t a l  r a g e  u s a g e  wa s  r e d u c e d  t o  0 . 7 8  h o s p i t a l  d a y s / y e a r .  P r e - t r e a t m e n t  u s a g e  a v e r a g e d  5 . 3  d a y s / y e a r ,  w i t h  t h e  g e n e r a l  p o p u l a t i o n  a v e r a g e  b e i n g  2 . 5  d a y s / y e a r .  T h i s  i n c l u d e d  h o s p i t a l i z a t i o n  f o r  a n y  i 11 n e s s .
2 3 .  O t t o  J o n e s ,  M . S . W . ,  a c l i n i c a l  s o c i a l  w o r k e r ,  d e v e l o p e d  a m e n t a l  h e a l t h  p r o g r a m  f o r  e m p l o y e e s  a t  K e n n e c o t t  C o p p e r  i n  U t a h .  B e f o r e  t h e  p r o g r a m  e m p l o y e e s  a v e r a g e d  5 . 3  w o r k i n g  d a y s / m o n t h  a b s e n c e ,  w e e k l y  i n d e m n i t y  c o s t s  a v e r a g e d  $ 7 0  .o 7 / 'p e r  s o n / m o n th  , a n d  h o s p i t a l / m e d i c a l / s u r g i c a l  c o s t s  a v e r a g e d$ 1 0 9 . 0 4 / p e r s o n / m o n t h . One y e a r  a f t e r  p s y c h o t h e r a p y  s i g n i f i c a n t  r e d u c t i o n s  w e r e  n o t e d :  A b s e n t e e i s m  d e c r e a s e a  t o  a 2 . 9 3  a v e r a g ew o r k i n g  d a y s / m o n t h ,  w e e k l y  i n d e m n i t y  c o s t s  a v e r a g e d  2 5 . 3 3 / p e r s o n / m o n t h , a n d  h o s p i t a l / m e d / s u r g .  c o s t s  a v e r a g e d  '$ 5 6 . 9 1 / p e r  s o n / m o n t h  . T H I S  I S A  &*.%'/. R E D U C T IO N  I N A B S E N T E E I S M .  A 34.2*/. R ED U CTIO N  IN  WEEKLY I N D E M N I T Y . AND A 4 8 . 9 V:  RED U CTIO N  ‘ IN  HOSP . - M E D . - S U R G E R Y  C O S T S ! I Those"' 'emp 1 o y e e s  n o t  i n v o v e d  in p s y c h o t h e r a p y  t e n d e d , t o  g e t  w o r s e  a n d  sh o w e d  i n c r e a s e s  o f :  . 2.9M . i n c r e a s e  i n  a b s e n t e e i s m ,  a c o s t s ,  a nd  a  7 . 7 /  i n c r e a s e  c o s t s . 28.5/1  i n c r e a s e  i n  w e e k l y  i n  h o s p i t a l ,  m e d i c a l  a nd i ndemn i t y  s u r g i  c a l

2 4 .  A 1980 l e t t e r  f r o m  B l u e  C r o s s  o f  C a l i f o r n i a  i n d i c a t e d  t h a t  p s y c h o t h e r a p y  c o v e r a g e  f o r  c l i n i c a l  s o c i a l  w o r k e r s  i s  " . . . a  s m a l l  p a r t  o f  t h e i r  t o t a l  h e a l t h  c a r e  p a c k a g e . . .  C a n d ] . . .  h a v e  l i t t l e  i m p a c t  on t h e  t o t a l  r a t e s  f o r  h e a l t h  c o v e r a g e . "
2 5 .  A 1979 s t u d y  r e p o r t e d  i n  P s y c h i a t r i c  Ne ws  s t a t e s  t h a t  " . . . m e n t a l  h e a l t h  c l a i m s  <*re n o t  a  s u b s t a n t i a l  p o r t i o n  o f  t o t a l  c l a i m s  d o l l a r s . "  A g a i n  t h e  f i n d i n g s  w e r e  t h a t  o n l y  b e t w e e n  5 ' t c  7V. o f  t h e  c l a i m s  d o l l a r s  w e r e  p a i d  o u t  f o r  m e n t a l  h e a t h  c a r e  o f  a l l  t y p e s  i n c l u d i n g  i n p a t i e n t  s e r v i c e s .  I n  g e n e r a l  " . . . c o s t s  o f  m e n t a l  h e a l t h  c a r e . . . h a v e  l a g g e d  b e h i n d  t h e  i n c r e a s e s  i n o t h e rh e a l t h  s e r v  i c e s .
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•2 6 .  A 1 9 8 4  NIM H s t u d y  < AMA N e w s .  N o v e m b e r  9 ,  1984 ) j  w h i c h  i s  t h e  l a r g e s t  a n d  m o s t  c o m p r e h e n s i v e  s u r v e y  t o  d a t e  o f  m e n t a l  d i s o r d e r s  i n d i c a t e s  t h a t  2 0 X o f  a l l  a d u l t  A m e r i c a n s  s u f f e r s  f r o m a t  l e a s t  o n e  m e n t a l  d i s o r d e r .  S u c h  d i s o r d e r s  w e r e  e q u a l l y  d i v i d e d  b e t w e e n  m a l e s  a nd f e m a l e s .  H o w e v e r ,  o n l y  l / 5 t h  o f  t h o s e  s o  i d e n t i f i e d  e v e r  s a w a m e n t a l  h e a l t h  p r o f e s s i o n a l  f o r  t r e a t m e n t .  T h e  r e s t  w e r e  s e e n  b y  t h e i r  f a m i l y  p h y s i c i a n  o n l y  a n d  n e v e r  r e f e r r e d  f o r  s e r v c e s .
■ :-------------------------I2 7 .  A 1980 a r t i c l e  i n  A m e r i c a n  M e d i c a l  N e w s  < f Q / 1 0 / 3 4 )  s t a t e c  t h a t  " . . . A  p r e p a i d  m e n t a l  h e a l t h  c a r e  p r o g r a m . . .  a p p e a r s  a b l e  t o  c u t  h e a l h  e x p e n c e s . . . . "  A s  a r e s u l t  o f  t h i s  i n t e r v e n t i o n  a n d  c o s t - s a v i n g s , " . . . f o r  t he  f i r s t  t i m e  i n  t h r e e  y e a r s .  S t a t i o n e r s  C o r p .  d i d  n o t  h a v e  an i n c r e a s e  i n i t s  h e a l t h  i n s u r a n c ep r e m i ur n s . "

'2 3 . M c D o n n e 11 D o u g l a s  ( a n d  s e v e r a l  o t h e r  c o m p a n i e s  l i k e  X e r o s ,  H a l l m a r k  C a r d s ,  P i t n e y  B o w e s ,  a n d  IBM) i n  p r o v i d i n g  i n - h o u s e  1 m e n t a l  h e a l t h  s e r v i c e s  f o r  e m p l o y e e s  " c a l c u l a t e s  t h a t  i t  s a v e d  $ 4  m i l l *  i o n  o v e r  10 ^ ^ a r s " .  . . and  o t h e r  c o m p a n i e s  a l s o  r e p o r t  . l o w e r e d  c o s t s  f o r  m e d i c a l  a nd d i s a b i l i t y  i n s u r a n c e ,  f e w e r  a c c i d e n t s  a n d  r e d u c e d  a b s e n t e e i s m . . . . "
2 9 .  A 1980 a r t i c l e  i n  t h e  A m e r i c a n  J o u r n a l  o f  P s y c h i a t r y  i n d i c a t e s  t h a t  o n l y  7 .3 ’/. o f  i n s u r e d  p a t i e n t s  h a d  s e r v i c e s  f o r  m e n t a l  h e a l t h  d i s o r d e r s .  Of  t h e s e ,  o v e r  h a l f  t h e  c l a i m s  f o r  s u c h  s e r v i c e s  w e r e  s u b m i t t e d  b y  g e n e r a l  p h y s i c i a n s  a n d  n o t  m e n t a l  h e a l t h  p r o f e s s i o n a l s .
3 0 .  A 1931 s t u d y  r e p o r t e d  in A m e r i c a n  M e d i c a l  N ew s < 9 / 4 / 9 1 )  f o u n d  t h a t  t r e a t m e n t  f o r  a l c o h o l i s m  r e s u l t e d  i n a s a v i n g s  o f  * 1 . 5  m i l l i o n ,  w i t h  " a l c o h o l i s m  r e h a b i l i t a t i o n  p r o g r a m s  C h a v : i n g ]  an S 5 X  s u c c e s s  r a t e . "  A S t r e s s  m a n a g e m e n t  a n d  h e a l t h  b a c k  p r o g r a m s  a l s o  s a v e d  f u r t h e r  m o n e y .  " . . . t h e  * 2 . 7  m i l l i o n  e s t i m a t e d  s a v i n g s  a r e  " c o n s e r v a t i v e  f i g u r e s . . . "  f o r  New Y o r k ’ T e l e p h o n e  e m p l o y e e s .

C o s t  S a v i n g s  S t u d i e s  - P a g e  6



3 1 .  A 1 98 3 s t u d y  i n t h e  J o u r n a l  o f  P a i n  - f ound t h a t '  u t i l i z a t i o n  o-f EM6 B i o f e e d b a c k  t r e a t m e n t  i n  p a t i e n t s  w i t h  c h r o n i c  r h e u m a t i c  b a c k  p a i n  r e s u l t e d  i n s i g n i f i c a n t  p o s i t i v e  c h a n g e s .  " . . . A t  t h e  e n d  o f  t h e  t r e a t m e n t  p h a s e  a n d  a t  t h e  4 m o n t h  f o l l o w u p  t h e  p a t i e n t s  i n t h e  b i o f e e d b a c k  g r o u p  s h o w e d  s i g n i f i c a n t  i m p r o v e m e n t s  i n  t h e  d u r a t i o n ,  i n t e n s i t y ,  a n d  q u a l i t y  o f  t h e i r  b a c k  p a i n  a s  w e l l  a s  t h e i r  EMG l e v e l s ,  n e g a t i v e  s e 1f - s t a t e m e n t s , a nd  u t i l i z a t i o n  o f  t h e .  h e a l t h  c a r e  s y s t e m . "N o n - t r e a t e d ,  c o n t r o l  g r o u p s ,  a n d  t r a d i t i o n a l l y  m e d i c a l l y  t r e a t e c  ■ g r o u p s  s h o w e d  n o  i m p r o v e m e n t s  i n  t h e i r  c o n d i t i o n s  a t  a l l . "
P a g e  7



Mondoy, August 8, 1988 Sun ifrjiuixo (Djronidr
POINT OF VIEW R o n a l d  B r o n o w• , i . 1
Why the Prognosis Is Poor for the HMO System

ust a tew years ago, everybody was say­
ing that Health Maintenance Organlza- 

lions would reshape our entire health-care 
delivery system.

In theory, it looked pretty good. The pa­
tient would pay a single premium and be 
covered for all of Ins medical needs, from 
doctor visits to surgical and hospital lues. 
The IIMOs, by stressing preventative medi­
cine techniques, were supposed to keep peo­
ple healthy enough that they would need 
less medical care.

Well, it hasn't exactly worked out that 
way.The IIMOs are In deep trouble; three 
out of every four plans are losing money.

Forbes magazine says.'This once- 
vaunted scheme for holding down medical 
cosls has turned out to be one of the de- ■ • 
cade's most over-hyped flops."

Business Week says, "Federal Investiga­
tors believe they have uncovered a nation- 
- wide conspiracy by alleged mob groups to 
exploit the prepaid bealth-care industry.''.

Tbe IIMOs were supposed to eliminate 
’.nnecessary medical costs without reduc­
ing quality of care. What happened?

They simply couldn't do It. The indus­
try is being clobbered because of Its inabili­
ty to bold down cosls. Oy removing medical 
deductibles in order to gel new customers, 
the patients can go to their doctor any lime 
they want, because it's free.

1 ‘ The end result: All of the companies'
■ health-care costs arc risiog faster than their 
Incomes. They can't raise their premiums • •’ 
enough to make money, because of iremen-' 
dous competition from all of the other

Ronald Bronow Is a dermatologist who \t • 
’pradicoiin Los Angolos.

i IIMOs and the pressure from employer* to 
keep prices down.

Sixteen IIMOs disappeared In 1907, and 
: several slates are taking action to protect 

consumers, forcing solvent IIMOs to set up 
- guarantee funds to pay claims of other 
, ;IIMOs who go broke.

The real crisis today is with IhcllMOs 
'  ■ that treat Medicare patients.Twenty-nine 

plansdid not renew their coutracts for 10UG,
* resulting In disruption of healthcare for84,• 
j; 000 senior citizens. Last year was the first la .
. • which there was a decrease In enrollments '. I 
•j since the program started hi 1085.. “ ;*•*■'' . • • i •

So. the IIMOs arc utilizing tome lough 
options:

■ Dump the Medicare patients because 
they get sick and use more services.

■ Increase the premiums and reduce 
Ihe benefits to patients.I

■ Renegotiate lower rales for physi­
cians.

At Ihesanic time the IIMOs are spend­
ing millions of dollars on advertising (moil- 
cy that used to go for patient carc). trying to 
attract young and healthy subscribers who 
don't get sick — and not enrolling those 
who might.Then they moke It Inconvenient 
for those who really gel sick to get care. 
Maybe the patient will quit and gosome- 
wlicrcclsc.

Finally, they pul the pressure on the 
doctor to perform fewer services. The main 
way they do that Is by assigning Ihe patient 
to a "gate-keeper" doctor, who evaluates 
whether the patient needs consultations,
X rays or laboratory tests. A review commit­
tee must then rule ou the doctor's requests. 
These Judgments arc frequently based 
more on economics Ilian patients' needs.

On top of tills, all outside services or 
consultations approved arc deducted from 
I lie "gale keeper's" salary. Many people 
have called this form of treatment "under- 
care,” Ihe purjwse being to delay.

(Note: This discussion docs not Include 
Kaiser,a higlH|uallly HMO that does nut 
pay its physicians more money if they pro­
vide less carc to their patients.)

Wo us physicians, 'lib Is Immoral. We dhi 
. H not go to medical school lo learn lio w to

T h e  in d u s try  is  b e in g  
c lo b b e r e d  b e ca u s e  it  
c a n ’t h o ld  d o w n  co s ts

ration carc so a corporate executive can 
show a profit to Ids stockholders. We can't 
accept inferior quality of are: A Northern 
California IIMO told Its physicians to "avoid 
aggressive or heroic measures such as resus- 
dialing the frali elderly, where a high mor­
bidly or mortality ralccan be expected.''

So. wlial have Hie IIMOs accomplished? 
Ily grabbing the young healthy patients,

, higher risks are pushed Into the oilier Insur­
ance companies. That's why your premiums 
arcskyrockcthig.

Hospitals, because Ihcy have to dis­
count lo these "managed carc" plans, are 
now unwilling to lake care of the poor.

What lias been saved by all of this? 
Nothing. Medical Inflation continues at the 
same rate, while an Increasing number of i 
American citizens arc subjected lo ration- I 
log and second-rate carc. *

What should we do about Ihb? We 
must start over. 1 here should be a national 
dialogue on the flaws In our health-care sys­
tem, with proposals to reform 1L

Finally, we must protect Ihe freedom 
and Integrity of the physician while extend­
ing health care lo more people. Don't lose ; 
your rights to receive quality care and our 
rights to practice quality medicine.



Mental care 
seen reducing 
medical costs

The  p r o v i s i o n  o f  n e c e s s a r y  m e n t a l  
trea tm en t lo r m an y  m e d ic a l  p a l i em s  c an  
le ad  in  a d e c l i n e  in  s u b s e q u e n t  m e d ic a l  
costs , a c co rd in g  to  a s t u d y  d e s c r i b e d  in 
th e  O c to b e r  i s s u e  o f  th e  American lour• 
nal ol Psychiatry.

The sav in g s  a re  p a r t ic u la r ly  s ign i f ic an t  
am o n g  tlu» h o sp i t a l i z e d  a n d  ih e  e ld e r l y ,  
a n  o rd in g  to  th e  repo r t .

The two-part s t u d y  a n a l y z e d  d a ta  f 'om  
58 p u b l i s h e d  a n d  u n p u b l i s h e d  re s e a r ch  
repo rts  c om pa r in g  h o sp i t a l i z e d  p a t ie n t s ’ 
m e d ic a l  co s ts  b e fo r e  a n d  a f te r t h e y  r e ­
c e iv e d  m en ta l h e a l th  s e r v ic e s .  "E igh ty-f ive 
pe rcen t o f a l l th e s e  s t u d ie s  re p o r te d  a d e ­
c rea se  in m eo ic a l  u t i l i z a t io n  io l i o w m g  
n s v c n o tn e r a p y . ' w r o te  Em i ly  M u m to r a .  
PhD. .01 the  N e w  Yo rk  S ta te  P sych ia t r ic  
In s t i tu te .

She an d  h e r  c o l l e a g u e s  c o n c l u d e d  that 
th e  “ d e a r e s t  cos t-o ffse t e f f e c t  app ea r s  
la rge ly  in the  r e d u c t io n  01 inpa t ien t  r a th e r 
than ou tp a t ien t  c o s t s .  . . .  O ld e r  p a t ie n t s  
s h o w  la rg e r  c o s t - o f f s e t  e f f e c t s  t h a n  
y o un ge r  o n e s . "

Twen ly- i w o  o f  th e  SB s t u d ie s  d e a l t  w i th  
med ica l- su rg ica l p a t ie n t s  w h o  r e c e i v e d  
e m o t i o n a l ,  p s y c h o l o g i c a l ,  a n d  e d u c a ­
t io n a l  s u p p o r t  d u r i n g  h o s p i t a l i z a t i o n .  
These s tu d ie s  g e n e r a l l y  f o u n d  tha t  t h e s e  
pat ients re cup e ra te d  fa s te r th an  th o se  w h o  
d id  not r e c e i v e  s u c h  s uppo r t ,  w i th  an  a v ­
e rage r e o u c t io n  in in p a t ie n t  l e n g th  o l s tay
b i  I S days .

ANO TH ER  26 s t u d i e s  c om p a r e d  m e d i ­
ca l u t i l i z a t io n  b e fo r e  an d  a fter p s y c h o ­
the rapy . T w en ty  o f  I h e  s tu d ie s  sh ow e d  a n 
av e r a g e  d e c l i n e  o t 33% in the  u s e  o f 
m e a i c a l  s e r v ic e s ,  i-ive o th e r  s tu d ie s  c o m ­
par ing  the u s e  ot in p a t ie n t  a n d  ou tpa t ien t  
co s ts  a f te r p s y c h o th e r a p y  s h o w e d  that in ­
p a t ien t  co s t s  Q rop p en  m o re  d ram a t ic a l ly.

Dr. M u m to r d  p o in t e d  ou t  that psycho- 
log ica l s u p p o r t  h a d  a g re a te r  e f fec t on 
p e o p le  o ld e r  th an  55. A s t u d y  o f  e ld e r ly  
p a t i e n t s  h o s p i t a l i z e d  fo r  l e g  f r a c l u r e s  
s h o w e d  that th o s e  w h o  r e c e i v e d  p s y c h i ­
a tr ic c o n s u l t a t i o n  le f t  th e  ho sp i ta l  an a v ­
e rage  o f  12 d a y s  e a r l ie r  th an  tho se  w h o  
d id  no t ,  a n d  " tw i c e  as m an y  o f the  p a ­
t ien ts  w h o  h a d  b e e n  p r o v i d e d  (w ith ] c o n ­
su l t a t io n  r e tu r n e d  h o m e  ra ther than b e in g  
d i s c h a rg e d  to a n u r s in g  h om e  o r  o the r i n ­
s t i t u t io n ,"  th e  repo r t  s ta te d .

The s e c o n d  part o f  t h e  s t u d y  w as  b a se d  
o n  a r e v i e w  o f  d a ta  f rom  th e  f i les ot the  
8 lue C ro s s/B lu e  S h ie ld  F ede ra l Emp loye s  
P lan, w h i c h  c o v e r s  6.7 m i l l io n  peop le .

Dr. M u m fo r d  a n d  h e r  a s soc ia te s ,  c o m ­
par ing  c la im s  f rom  in d i v i d u a l s  w h o  h ad  
r e c e i v e d  p s y c h o th e r a p y  w i th  tho se  w h o  
h ad  no t.  fo u n d  tha t  m e d ic a l  cha rges for 
a l l  p a t ien ts  in c re a s e d  d u r in g  the  s tudy . The 
au th o r s  r e p o r te d ,  h o w e v e r ,  tha t " f o l lo w ­
ing m en ta l  h e a l th  t r e a tm en t ,  th e  m ed ic a l  
ca re  c ha rg e s  o t  th e  t r e a tm en t  g roup  in- 
c r e a s e a  m o re  s l o w ly  th a n  the  a v e ra ge  i n ­
f la t ion  ra te  ot I 3.6% p e r  v e a r . . . .  In c o n ­
trast. th e  cha rges o f  th e  c om pa r iso n  group  
in c r e a s e d  faster th an  t h e  in t fa t ion rate.'

AMER,CAN MEDICAL news .  OCTOBER 12. 1984 1 5



Psychotherapy Reduces Costs 
For Other Care, Study Shows

Support for the contention that psv- cnotheraov leads to lower cosls lor other mcoicai services was bolstered recently with the completion ot a ma- jor study at the University of Colora­do Health Sciences Center.Researchers Emily Mumford. Her­bert J .  Schlesinger, Gene V . Glass, Caihleen Patrick (all Ph.D .'s), and Timothy Cuerdon analyzed 58 cost- offset studies completed since 1978 and the 1974-78 claims files of the Blue Cross and Blue Shield Federal Employees Program (FEP), which contains insurance information on 6.7 million persons. They found that out­patient mental health treatment (in- cludine psychotherapy and less inten­sive interventions! led to siemncant reductions in utilization of medical services, particularly inpatient serv­ices. 'Their analyses also indicated a larg­er cost-offset effect among older peo­ple who had received mental health treatment than among young or mid­dle-aged psychotherapy patients. Their findings will be published in the October issue of the American Jour­nal o f Psychiatry.The two sets of data the researchers analyzed produced similar results.Data from the 58 cost-offset studies indicated that in 85 percent of the studies there was a decrease in medi­cal care utilization alter psychothera­py. The researchers analyzed only the 7? studies that could not be biased by self-selection as in the naturalistic, 'ime-series ones that compared the individual's medical carc use before

and after psychotherapy. They found 

that after mental health treatment, in­

patient hospitalizations were approxi­

mately 1.5 davs shorter ihan those of 

the control group's average of 8.7 

days.

M ost of the experimental (treat­

ment) group received only modest 

psychotherapeutic intervention, while 

the control ^roup received just a stan­

dard medical regimen.

In five of the controlled experimen­

tal studies, Mumford and her col­

leagues were able to analyze data on 

both inpatient and outpatient medical 

utilization. The average change after 

psychotherapy was -73.4 percent for 

inpatient and -22.6 percent for outpa­

tient carc.Inflation RateThe researchers also compared the FEP data with inflation rates for the five-year study period. They found that while' medical charges for all groups increased during this period, the total care charges for the psycho­therapy treatment group—all of whom had at least seven outpatient and no inpatient visits—increased more slow­ly than the average inflation rate of13.6 percent. Similar charges for the comparison group increased faster than did the inflation rate.After the initial vear. the psycho­therapy group had sigmncanllv lower

inpatient medicat care cosls in each of the oiherTour years analyzed. In each year the treatment group outspcnt the comparison group tor outpatient cure, and (he differences remained constant throughout the period. The cost re­ductions were thus attributable pri­marily to lower inpatient costs.AgeAge turned out to be a significant factor in the degree of cost-offset fol­lowing mental health treatment.Twenty-three of the 58 studies re­ported the mean age of the subjects, including 15 studies of inpatients, four of outpatients, and four of alcoholic outpatients. In all three settings older people had greater reductions in medi­cal care use after mental health treat­ment.Comparable results were evident when they analyzed the FEP data for age differences. Patients 55 years of age or older showed the greatest de­crease in hospital charges after psy­chotherapeutic intervention. Their av­erage inpatient medical charges in 1974, the first year of the study peri­od, were more than S 160 higher than those of the comparison group. By 1978 the treatment group was spend­ing S70 less than the comparison group. Differences in outpatient ex­penses were not significant.Using research showing that elderly persons suffer more emotional dis­tress than younger ones—due largely to chronic illnesses, loss of friends, loved ones, or income, and forced relocation—yel receive proportional­ly less psychialric care, Mumford and colleagues suggest that "underutiliza­tion of mental health services by the elderly may result in needless suffer­ing among the elderly and needless cost to society."Physicians spend less lime with their older patients, the researchers point out, and thus offer little emo­tional support to the group that could benefit most from a sympathetic ear. Nonpsychialric physicians arc often unaware of how important it is for them to boost the determination ot older patients to continue taking med­ication as prescribed and to follow other medical advice.The problem is compounded and (he cost of medical care increased, they suggest, by the frequent reluc­tance of older patients to confide emo­tional problems to younger physi­cians, who may in turn neglect to ask about emotional and psychologicu problems that may be affecting then elderly patients.
Psych ia tric News / September 21,1984



, , ,  -  -  V.
dWwl H'S 214
P9YCHOLOGIC4L
m r o c w T i o r i  3 2 1 1  P r o v i d a n c o  D r i v e ,  A n c h o r a g e  .  A l a s k a  9 9 5 0 8  ( 9 0 7 )  7 8 6 - 1 7 1 1

POSITION PAPER

I s s u e :  A la s k a n  P s y c h o l o g i s t s ,  a l t h o u g h  l i c e n s e d  by  t h e  S t a t e  o f
A la s k a ,  a r e  o m i t t e d  f r om  th e  s t a t u t e s  wh ich  d e te rm in e  th e  ty p e  o f  
c a r e  a l l o w e d  by and c o v e re d  u nd e r t h e  M ed ic a id  p rog ram .

P o s i t i o n :  The A la s k a  P s y c h o lo g i c a l  A s s o c i a t i o n  i s  p r o p o s in g
changes i n  t h e  c u r r e n t  s t a t u t e s  t o  a l l o w  M ed ic a id  p a t i e n t s  t o  
r e c e i v e  p s y c h o l o g i c a l  s e r v i c e s  w i th  consumer c h o ic e  r e g a r d i n g  th e  
l i c e n s e d  p r o v i d e r  o f  t h e  s e r v i c e .

i

C u r r e n t  s t a t u t e s  c r e a t e  a s i t u a t i o n  w h ich :
1 )  D i s c r im in a t e s  a g a in s t  th e  needy  and th o s e  i n  rem o te  l o c a t i o n s ;
2 )  I s  more c o s t l y  t o  th e  M ed ic a id  s y s tem ;
3 )  L im i t s  t h e  q u a l i t y  o f  c a r e  a v a i l a b l e  t o  a l l  A la s k a n s ;
4 )  R e s u l t s  i n  a r e s t r a i n t  o f  t r a d e .

The p ro p o s e d  changes w ou ld  c o r r e c t  t h i s  s i t u a t i o n  and a l l o w  
p s y c h o l o g i s t s  t o  r e c e i v e  c om pen sa t ion  f o r  s e r v i c e s  p r o v id e d  t o  
M ed ic a id  p a t i e n t s .  C u r r e n t l y ,  a number o f  p s y c h o lo g i s t s  p r o v id e  
needed  c a r e  t o  M ed ic a id  p a t i e n t s  w i th o u t  c om p en sa t io n , o r  th e y  a r e  
f o r c e d  t o  r e s o r t  t o  t h e  c o u r t s  i n  l e g a l  a c t i o n  a g a in s t  a g e n c ie s  o f  
th e  S t a t e  o f  A la s k a  t o  r e c e i v e  c om p en sa t io n . I t  i s  c u r r e n t l y  th e  
p r a c t i c e  o f  t h e  A la s k a  A t t o r n e y  G e n e r a l ' s  o f f i c e  t o  s e t t l e  such 
s u i t s  o u t  o f  c o u r t  when p o s s i b l e .  Many p s y c h o lo g i s t s  f e e l  t h a t  
r e a s o n a b le  changes in  th e  s t a t u t e s  by th e  l e g i s l a t u r e  a r e  th e  o n ly



r e c o u r s e  left to them, short of j o i n i n g  the g r o w i n g  n u m b e r  of 

c o s t l y  a n d  t i m e - c o n s u m i n g  suits. T h e y  h a v e  e l e c t e d  t o  p u r s u e  these 

c h a n g e s  t h r o u g h  t h e i r  p r o f e s s i o n a l  A s s o c i a t i o n .

T he F e d e r a l  M e d i c a i d  p r o g r a m  al l o w s  t h e  v a r i o u s  s t a t e s  to d e t e r m i n e  

e l i g i b i l i t y  a n d  t y p e s  of ca r e  c o v e r e d  b y  the program.

A  v a r i e t y  of o t h e r  p r o f e s s i o n a l  h e a l t h  s e r v i c e s  a r e  p r o v i d e d  f o r  

u n d e r  A l a s k a  s t a t u t e s  p e r t a i n i n g  to M e d i c a i d .  T h e s e  i n c l u d e  

o p t o m e t r i s t s ,  p h y s i c a l  therapists, n u r s e  m i d w i v e s ,  p h y s i c i a n s  a n d  

others.

A  g r o w i n g  n u m b e r  of states, c u r r e n t l y  a b o u t  half, p r o v i d e  f o r  

M e d i c a i d  r e c i p i e n t s  ':o receive i n d e p e n d e n t  p s y c h o l o g i c a l  services.

P e o p l e  c o v e r e d  b y  p r i v a t e  i n s u r a n c e  a n d  e v e n  e m p l o y e e s  of the S tate 

of A l a s k a  c o v e r e d  b y  A l a s k a ' s  e m p l o y e e  h e a l t h  c a r e  p l a n s  a r e  ab l e  

to r e c e i v e  the s e r v i c e s  of an i n d e p e n d e n t  p s y c h o l o g i s t .

H o w e v e r ,  A l a s k a n s  w h o  are M e d i c a i d  r e c i p i e n t s  m a y  n o t  c h o o s e  f r e e l y  

b e t w e e n  e q u a l l y  q u a l i f i e d  p r o v iders. T h e y  a r e  a l s o  d e n i e d  e q u a l  

a c c e s s  to t r e a t m e n t  by care p r o v i d e r s  o f f e r i n g  n o n - d r u g  a p p r o a c h e s .

The A l a s k a  P s y c h o l o g i c a l  A s s o c i a t i o n  h e r e b y  r e q u e s t s  y o u r  s u p p o r t  

of S e n a t e  Bi l l  29, w h i c h  allows M e d i c a i d  r e c i p i e n t s  a c c e s s  to 

p s y c h o l o g i c a l  servi c e s .
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I. Contractual Costs

a. The Alaska Medical Payments System will require modification to 
pay psychologists as a nev service. The contractual costs 

include the following: provider manuals, training, a new
claims form, tables included in the system for psychologists' 

services, computer programming, computer reports, the addition 

of collocation codes, the provision of notice to providers, 

provider relations, and a computer system test. This is a 
one-time FY91 cost of 30.0. (15.0 FED, 15.0 SGFM)

b. The Division of Medical Assistance must pay the claims proces­

sing contractor $6.23 for each claim processed. Estimated 

claims volume for FY91 is 5,000, assuming a January 1, 1991 

start date. FY91 processing costs ■ 31.2. All costs of claims 

processing are 752 FED, 252 SGFM.

II. New Grants/Claims Costs

a. There is no accurate method for determining the numbers of

Medicaid eligibles who will use this new coverage, the numbers 

of providers who will choose to enroll, and the initial costs 
per type of service that they will provide. Cost estimates are 

based on the following assumptions:(1) 50 psychologists will enroll as providers in the first 

year.

(2) Approximately 24 of these new providers are currently 

providing services indirectly, supervised by and/or 

billing through a physician or psychiatrist. About half 

of these are billing Medicaid at a rate 15Z lower than the 

rate charged by psychiatrists. Payments to the 12 now 
billing at the higher rate will be reduced by $14,400 (15Z 

reduction X $8,000 current average psychiatrist's Medicaid 
billing per year, X 12 psychologists ■ $14,400 Medicaid 

savings).

(3) Logic suggests that billings from physicians and psychia­
trists who supervise the psychologists now providing 
services to Medicaid eligibles would decrease if these 

psychologists were to enroll directly. However, experi­

ence in other states that have added psychologists' 
services has varied so much on this point that we cannot 

safely assume any decrease in current billings.

(4) Approximately 26 psychologists in private practice who are 
not currently serving Medicaid recipients will enroll. 

Alaska Psychological Association data indicates these n e w  

providers will see an average of 21 patients per week for 

a total of 34 hours per week, and that they charge $90 per 

hour for private sessions.
' p a g e  2 of. 3
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(5) We assume that psychologists will not differ from other 
medical professionals enrolled as Medicaid providers, in 

that Medicaid patients will, on average, not exceed 15% of 

their total patient load. Cost for new providers will be 
34 hours per week X $90/hour X 15% X 50 weeks/year X 26 

psychologists “ $596,700.

(6) $596,700 new costs minus $14,400 savings ■ $582,300 net
coots for a full year of psychologists' services. The 

time required for data system changes, promulgation of 
regulations, and provider enrollment activities necessi­

tate a starting date no earlier than January 1, 1991.

FY91 costs will therefore be 50% of a full year:
145.6 SGFM
145.6 FED

291.2 Total

(b) Costs for FY92 through FY96 are computed from the FY90 base 

estimate, adjusted for a full year, and increased annually by 

21.7% (7.1% for price increases, 4.2% for increases in the 

number of eligible recipients, and 10.4% for utilization 

increases).

Claims processing costs are billed at $6.23 per claim. For 
FY92 through FY96, FY91 costs, adjusted for a full year, are 
increased by 14.6% annually (4.2% for increases in the number 
of eligible recipients, and 10.4% for utilization increases).

p a g e.z r -'& s z i
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H B  276

H O U S E  4 / 7 / 8 9

C o n t i n u a t i o n  of F i s c a l  N o t e / B i l l  A n a l y s i s

P e r m a n e n t  F u n d  D i v i d e n d  F u n d  S t a t u t e  A m e n d m e n t t o  P e r m i t  
L i t i g a t i o n  o f  s t a t e  v .  A m e r a d a  H e s s  i n  A l a s k a

T h i s  b i l l  w o u l d  e l i m i n a t e  c e r t a i n  d u e  p r o c e s s  a r g u m e n t s  
c u r r e n t l y  a d v a n c e d  b y  t h e  d e f e n d a n t s  i n  S t a t e  v .  A m e r a d a  
H e s s , b y  n e u t r a l i z i n g  t h e  i m p a c t  u p o n  P e r m a n e n t  F u n d  
d i v i d e n d s  o f  a  d e c i s i o n  f a v o r a b l e  t o  t h e  S t a t e .  T h e  A l a s k a  
P e r m a n e n t  F u n d ' s  l e g a l l y  m a n d a t e d  s h a r e  o f  a l l  f u n d s  
r e c e i v e d  i n  a  s e t t l e m e n t  o f  t h e  l i t i g a t i o n ,  i n c l u d i n g  
a s s o c i a t e d  i n t e r e s t ,  w o u l d  b e  c r e d i t e d  t o  t h e  p r i n c i p a l  o f  
t h e  F u n d  a t  t h e  t i m e  o f  r e c e i p t .  I t  i s  e x p e c t e d  t h a t  t h e  
s e t t l e m e n t  c o u l d  r a n g e  f r o m  $ 4 0 0  m i l l i o n  t o  $ 2 . 6  b i l l i o n ,  
t h e  l a t t e r  n u m b e r  e s t i m a t e d  b y  t h e  d e f e n d a n t s .

A l l  f u t u r e  e a r n i n g s  o n  t h i s  p o r t i o n  o f  F u n d  p r i n c i p a l  w o u l d  
b e  f o r e v e r  e x c l u d e d  f r o m  P e r m a n e n t  F u n d  d i v i d e n d  
c a l c u l a t i o n s .  I n  t h i s  m a n n e r ,  t h e  b i l l  p r e v e n t s  a l l  i n c o m e  
e a r n e d  f r o m  a  j u d g m e n t  f a v o r a b l e  t o  t h e  S t a t e  f r o m  e n t e r i n g  
t h e  P e r m a n e n t  F u n d  d i v i d e n d  s t r e a m ,  a n d  m a k e s  i t  p o s s i b l e  t o  
c o n t i n u e  t h e  t r i a l  i n  a n  A l a s k a  c o u r t  o n  s c h e d u l e .
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I N  T H E  H O U S E  B Y  T H E  F I N A N C E  C O M M I T T E E■
CS F O R  H O U S E  B I L L  NO, 276 (Finance)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to t r a n s f e r s  to the d i v i d e n d  fund;

a n d  p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  4 3 . 2 3 . 0 4 5 ( b )  is a m e n d e d  to read:

(b) N o t w i t h s t a n d i n g  a n y  c o n t r a r y  p r o v i s i o n  o f  law, e a c h  y e a r  the 

c o m m i s s i o n e r  s h a l l  t r a n s f e r  to the d i v i d e n d  f u n d  50 p e r c e n t  o f  t h e  

i n c o m e  o f  the A l a s k a  p e r m a n e n t  f u n d  e a r n e d  d u r i n g  t h e  f i s c a l  y e a r

e n d i n g  o n  J u n e  30 of  t h e  c u r r e n t  y e a r  a n d  a v a i l a b l e  f o r  di s t r i b u t i o n .

H o w e v e r ,  i n c o m e  e a r n e d  o n  m o n e y  a w a r d e d  a f t e r  t r i a l  in S t a t e  v. 

A m e r a d a  H e ss, et al. , 1 J U - 7 7 - 8 4 7  Civ. ( S u p e r i o r  Court, F i r s t  J u d i c i a l  

D i s t r i c t )  s h a l l  b e  t r e a t e d  i n  the sa m e  m a n n e r  as o t h e r  in c o m e  of  the

A l a s k a  p e r m a n e n t  fund, e x c e p t  t h a t  it is n o t  a v a i l a b l e  for d i s t r i b u­

tion to t h e  d i v i d e n d  fund.

* Sec. 2. T h i s  A c t  t akes e f f e c t  i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) .

- 1 - C S H B  2 7 6 (Fin)



S t a t e  o f  A l a s k a

O F F I C E  O F  T H E  G O V E R N O R
J u n e a u

A p r i l  7, 1 9 8 9

T h e  H o n o r a b l e  S a m  C o t t e n  
S p e a k e r  o f  t h e  H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  Mr. S p e a k e r :

U n d e r  t h e  a u t h o r i t y  o f  art. Ill, sec. 18, o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  t h a t  a m e n d s  A S  4 3 . -  
2 3 . 0 4 5  b y  e x c l u d i n g  p o t e n t i a l  r e v e n u e  f r o m  t h e  S t a t e  v. 
A m e r a d a  H e s s  c a s e  f r o m  t h e  p e r m a n e n t  f u n d  e a r n i n g s  a v a i l a b l e  
f o r  d i s t r i b u t i o n  a s  d i v i d e n d s .

U n d e r  c u r r e n t  law, t h e  c o m m i s s i o n e r  o f  r e v e n u e  m u s t  t r a n s f e r  
t o  t h e  d i v i d e n d  f u n d  50 p e r c e n t  o f  t h e  i n c o m e  o f  t h e  A l a s k a  
p e r m a n e n t  f u n d  w h i c h  is d e t e r m i n e d  t o  b e  a v a i l a b l e  for 
d i s t r i b u t i o n .  N o r m a l l y  t h i s  w o u l d  i n c l u d e  i n c o m e  d e r i v e d  

f r o m  l i t i g a t i o n  i n v o l v i n g  t h e  s t a t e ' s  r o y a l t i e s .  H o w e v e r ,  
i n  N o v e m b e r  1 9 8 7  t h r e e  d e f e n d a n t s  i n  t h e  S t a t e  v. A m e r a d a  
H e s s  r o y a l t y  l i t i g a t i o n  f i l e d  s u i t  in f e d e r a l  c o u r t  t o  
p r e v e n t  t h a t  c a s e  f r o m  b e i n g  t r i e d  i n  a n y  c o u r t  i n  A l a s k a .  
S t a n d a r d  A l a s k a  P e t r o l e u m ,  E x x o n ,  a n d  C h e v r o n  U S A  c l a i m  t h a t  
n o  j u d g e  o r  j u r y  i n  A l a s k a  c a n  p r o v i d e  t h e m  w i t h  a f a i r  

t r i a l  s i n c e  a l l  j u d g e s  a n d  j u r o r s  h a v e  a f i n a n c i a l  s t a k e  in 
t h e  o u t c o m e  a n d  are, t h e r e f o r e ,  u n c o n s t i t u t i o n a l l y  b i a s e d .  
I n  p a r t i c u l a r ,  t h e  c o m p a n i e s  a s s e r t  t h a t  t h e s e  j u d g e s  a n d  
j u r o r s  q u a l i f y  f o r  p e r m a n e n t  f u n d  d i v i d e n d s  a n d  w o u l d  f i n a n­

c i a l l y  b e n e f i t  if t h e  s t a t e  p r e v a i l e d  i n  t h e  A m e r a d a  H e s s  

c a s e  b e c a u s e  a n y  m o n e y  a w a r d e d  t h e  s t a t e  w o u l d  i n c r e a s e  t h e  
a m o u n t  a v a i l a b l e  f o r  d i s t r i b u t i o n .

T h e  s t a t e  D e p a r t m e n t  o f  L a w  is v i g o r o u s l y  c o n t e s t i n g  t h i s  
c l a i m  a n d  w a s  s u c c e s s f u l  i n  h a v i n g  t h e  f e d e r a l  c a s e  d i s ­
m i s s e d  i n  t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t .  H o w e v e r ,  t h e  

m a t t e r  h a s  b e e n  a p p e a l e d  to, a n d  is p e n d i n g  b e f o r e ,  t h e  
C o u r t  o f  A p p e a l s  f o r  t h e  N i n t h  C i r c u i t .  W e r e  w e  t o  l o s e  

t h i s  c a s e ,  t h e  s t a t e  w o u l d  b e  f a c e d  w i t h  h a v i n g  a n o n - A l a s k a  
c o u r t  i n t e r p r e t i n g  t h e  m e a n i n g  o f  a n  A l a s k a  l e a s e  f o r m  a n d  
d e c i d i n g  f u n d a m e n t a l  s t a t e  p o l i c i e s  r e g a r d i n g  o i l  a n d  g a s  
l e a s i n g  i n  t h i s  s t a t e .  I f  t h e  c a s e  is s t i l l  o n  a p p e a l  a t  
t h e  t i m e  o f  t r i a l ,  n o w  s c h e d u l e d  f o r  A p r i l  4, 1990, t h e r e
w o u l d  b e  a c l o u d  h a n g i n g  o v e r  t h e  l e n g t h y  p r o c e e d i n g s ,  p e r ­

h a p s  c o m p e l l i n g  e n o u g h  t o  l e a d  t o  f u r t h e r  p o s t p o n e m e n t s .



T h e  H o n o r a b l e  S a m  C o t t e n

T h i s  b i l l  w o u l d  e l i m i n a t e  t h e  d u e  p r o c e s s  a r g u m e n t s  a d v a n c e d  
b y  t h e  c o m p a n i e s ,  t h u s  m a k i n g  it p o s s i b l e  for the t r i a l  to 
s t a y  o n  s c h e d u l e  i n  a n  A l a s k a  c o u r t  w h e r e  it b e l o n g s .  T h i s  
r e s u l t  is a c h i e v e d  b y  p r e v e n t i n g  i n c o m e  e a r n e d  f r o m  a n y  
j u d g m e n t  f a v o r a b l e  t o  t h e  s t a t e  f r o m  e n t e r i n g  the p e r m a n e n t  
f u n d  d i v i d e n d  s t r e a m .  T h i s  s a c r i f i c e  is a s m a l l  p r i c e  t o  
p a y  f o r  a s s u r i n g  t h a t  A l a s k a  p<5urt^ w i l l  b e  t h e  f i n a l  a r b i­
t e r s  o f  A l a s k a  r o y a l t y  law.
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O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L

A p r i l  10, 1989

REPLY TO:

□ 1031 W 4th AVENUE 
SUITE 200
ANCHORAGE, ALASKA 99501-1994 
PHONE: (907) 276-3550

□ 1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALAFKA 99701-4679

B  EX). BOX STATE CAPITOL 
JUNEAU ALASKA 99B11-0300 
PHONE (907) 465-3600

STEVE COWPER, G O VERNO R

The H o n o r a b l e  H. A. B o u c h e r  
Chair, H o u s e  S tate A f f a i r s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V
J u n e a u ,  A l a s k a  99811

Re: P r o p o s e d  c o m m i t t e e
s u b s t i t u t e  for H B  276 
O u r  file: 7 7 3 - 8 9 - 0 1 1 4

D e a r  R e p r e s e n t a t i v e  B o ucher:

It has c o m e  to o u r  a t t e n t i o n  th a t  the t i t l e  o f  HB 276 
c o u l d  be  m a d e  m o r e  s p e c i f i c  a n d  th a t  it w o u l d  b e  h e l p f u l  to m a k e  
e x p r e s s  a p o i n t  th a t  is n o w  o n l y  i m p l i e d  in the a m e n d m e n t  in sec. 
1 o f  the o r i g i n a l  b ill. A  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e ,  d r a f t e d  
for p o s s i b l e  a d o p t i o n  b y  y o u r  c o m m i t t e e ,  is attac h e d .

T h e  c h a n g e  in the b i l l  t i t l e  m a k e s  c l e a r  that the b i l l  
is to p r e v e n t  a m o u n t s  r e c e i v e d  as a r e s u l t  of  the S t a t e  v. 
A m e r a d a  H e s s  l i t i g a t i o n  f r o m  b e i n g  u s e d  for p e r m a n e n t  f u n d  d i v i­
dends. T h e c u r r e n t  t i t l e  m e r e l y  i n d i c a t e s  t h a t  the e f f e c t  of  the 
b i l l  w i l l  b e  to p e r m i t  l i t i g a t i o n  of th a t  c a s e  in A l a s k a  courts 
a n d  thus m a k e  m o o t  the c u r r e n t  l e g a l  c h a l l e n g e  to h a v i n g  that 
c a s e  h e a r d  b y  an  A l a s k a  court.

W i t h  r e g a r d  to the c h a n g e  in the text, the o r i g i n a l  
v e r s i o n  of the b i l l  r e l i e s  o n  the a p p l i c a t i o n  o f  e x i s t i n g  law 
w i t h  r e g a r d  to oil a n d  g a s  income. T h e  c h a n g e  o f f e r e d  by  this 
d r a f t  c o m m i t t e e  s u b s t i t u t e  m a k e s  c l e a r  th a t  m o n e y  r e c e i v e d  as a 
r e s u l t  o f  the S t a t e  v. A m e r a d a  H e s s  l i t i g a t i o n  w i l l  be t r e a t e d  
the s a m e  as o t h e r  i n c o m e  o f  the A l a s k a  p e r m a n e n t  fund, e x c e p t  for
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A p r i l  10, 1989
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p e r m a n e n t  f u n d  d i v i d e n d s .  B o t h  v e r s i o n s  m a k e  c l e a r  that that 
m o n e y  is n o t  a v a i l a b l e  for d i s t r i b u t i o n  to the d i v i d e n d  f u n d  f r o m  
w h i c h  p e r m a n e n t  f u n d  d i v i d e n d s  are paid.

T h a n k  y o u  for yo u r  c o n s i d e r a t i o n  of this matter.

Y o u r s  truly,

D O U G L A S  B. B A I L Y  
A T T O R N E Y  G E N E R A L

By:
A r t h u r  H. P e t e r s o n  

A s s i s t a n t  A t t o r n e y  G e n e r a l

A H P / c b

E n c l o s u r e

cc w / e n c l . :  R o b e r t  A. E vans
L e g i s l a t i v e  L i a i s o n  
O f f i c e  of the G o v e r n o r

B r u c e  B o t e h l o
A s s i s t a n t  A t t o r n e y  G e n e r a l  
J u n e a u



MEMORANDUM State of Alaska
M e m b e r s  of the L e g i s l a t u r e

D e p a r t m e n t  o f  L a w
oate A p r i l  24, 1989

FILE NO

4 6 5-3600

FROM D o u g l a s

subject HB  276 a n d  the r e c e n t  
co urt d e c i s i o n  in 
S t a n d a r d  v. S c h a i b l e

A t t o r n e y  G e n e r a l

T h e  r e c e n t  N i n t h  C i r c u i t  C o u r t  o f  A p p e a l s  d e c i s i o n  in
S t a n d a r d  v. S c h a i b l e  did not r e s o l v e  the bi a s  i ssue —  it o n l y  
d e l a y e d  its r e s o l u t i o n .  Bas i c a l l y ,  the c o u r t  r u l e d  that the 
issue w a s  n o t  "ripe", a n d  that the federal co u r t s  w o u l d  r u l e  on 
the i s sue o n l y  a f t e r  the A l a s k a  courts h a d  the i n i t i a l  c h a n c e  to 
d e c i d e  w h e t h e r  t here was u n c o n s t i t u t i o n a l  bias b e c a u s e  of the 
p o t e n t i a l  i m p a c t  o f  the A m e r a d a  He s s  case on the a m o u n t  of 
P e r m a n e n t  F u n d  dividends. T h e  m a t t e r  w a s  d i s m i s s e d  " w i t h o u t  
p r e j u d i c e "  a n d  w i t h  the e x p r e s s  i n v i t a t i o n  to the P r o d u c e r s  to 
co m e  b a c k  to the f e d e r a l  c o u r t s  if the S t a t e  d i d  n o t  p r o v i d e  a 
fair a n d  u n b i a s e d  f o r u m  for the r e s o l u t i o n  of the d i spute. T h e  
N i n t h  C i r c u i t  C o u r t  of  A p p e a l s  stated:

In d i s m i s s i n g  this m a t t e r  w i t h o u t  p r e j u d i c e ,  the 
d i s t r i c t  c o u r t  i s s u e d  a c h a l l e n g e  to the S t a t e  o f  
A l a s k a  to p r o v i d e  a f o r u m  w h i c h  w i l l  e n s u r e  a fair 
trial b e f o r e  an u n b i a s e d  j u d g e  and u n b i a s e d  j u r o r s  
w i t h i n  a r e a s o n a b l e  time. T h e  d i s t r i c t  c o u r t  
i n v i t e d  the P r o d u c e r s  "to r e o p e n  this f e d e r a l  
c a s e "  if the S t a t e  O f f i c i a l s  fail to p r o v i d e  a n  
u n b i a s e d  f o r u m  w i t h i n  a r e a s o n a b l e  time. W e  
a p p l a u d  the d i s t r i c t  c o u r t ' s  w i s e  r e s o l u t i o n  of  a 
v e r y  d e l i c a t e  test of the j o i n t  r e s p o n s i b i l i t y  of 
state a n d  f e d e r a l  c o u r t s  to p r o v i d e  e v e r y  p e r s o n  
w i t h  due process.

T h e  b u r d e n ,  the r e f o r e ,  is s t i l l  o n  the S t a t e  to
g u a r a n t e e  a fair tribunal. W i t h o u t  p a s s a g e  of l e g i s l a t i o n ,  the 
S t a t e  w o u l d  h a v e  to c o n v i n c e  b o t h  the s tate c o u r t s  a n d  the 
f e d e r a l  c o u r t s  th a t  the e f f e c t  o n  P e r m a n e n t  F u n d  d i v i d e n d s  does 
not r a i s e  c o n s t i t u t i o n a l  p r o b l e m s .  F a i l u r e  to c o n v i n c e  e i t h e r  
t r i b u a n l  w o u l d  r e s u l t  in losing the state forum. In e s s e n c e ,  the 
N i n t h  C i r c u i t  C o u r t  of A p p e a l s  m e r e l y  p a s s e d  o n  the i s s u e  for the 
time being, r e s e r v i n g  its look at the i s sue u n t i l  a f t e r  the s t ate 
S u p e r i o r  C o u r t  and S u p r e m e  Cr :t has a c h a n c e  to m a k e  the i n i t i a l  
j u d g ment.

D B B : j f
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A L A S K A  O I L  C O M P A N Y ,  a  g e n e r a l  p a r t ­
n e r s h i p ,  a n d  C h a r t e r  O i l  ( A l a s k a ) ,  I n c . ,  
a  c o r p o r a t i o n .  A p p e l l a n t s ,

v,

S T A T E  O F  A L A S K A .  A p p e l l e e .

C i v .  A .  N o s .  A 8 3 - 4 2 8 ,  A 8 3 - 1 2 9 .
B a n k r u p t c y  N o s .  1 - 8 2 - 0 0 0 0 - 1 ,  

1 - 8 2 - 0 0 0 0 - 2 .

U n i t e d  S t a t e s  D i s t r i c t  C o u r t ,
D .  A l a s k a .

J a n .  4 ,  1 9 8 5 .

O n  a p p e a l  f r o m  d e c i s i o n  i n  t h e  U n i t e d  
S t a t e s  B a n k r u p t c y  C o u r t ,  D a v i d  N .  N a u g l e ,  
J . ,  r u l i n g  f o r  d e b t o r s ,  b u t  d e n y i n g  a t t o r n e y  
f e e  a w a r d ,  d e b t o r s  m o v e d  f o r  r e c u s a l .  T h e  
D i s t r i c t  C o u r t ,  F i t z g e r a l d ,  J . ,  h e l d  t h a t  
j u d g e ’ s  e n t i t l e m e n t ,  a s  A l a s k a  r e s i d e n t ,  t o  
A l a s k a  p e r m a n e n t  f u n d  d i v i d e n d  w a s  n e i ­
t h e r  “ f i n a n c i a l  i n t e r e s t  i n  t h e  s u b j e c t  m a t ­
t e r  i n  c o n t r o v e r s y ”  n o r  " a n y  o t h e r  i n t e r e s t  
t h a t  c o u l d  b e  s u b s t a n t i a l l y  a f f e c t e d  b y  t h e  
o u t c o m e  o f  t h e  p r o c e e d i n g s ”  s o  a s  t o  r e ­
q u i r e  d i s q u a l i f i c a t i o n  f r o m  h e a r i n g  a p p e a l  
w h i c h  i n v o l v e d  a m o u n t s  w h i c h  d e b t o r s  
o w e d  s t a t e  a s  r o y a l t i e s  u n d e r  m i n e r a l  l e a s ­
e s .

S o  o r d e r e d .

1 .  J u d g e s  < 5= 4 2
E n t i t l e m e n t  o f  f e d e r a l  j u d g e ,  a s  r e s i ­

d e n t  o f  A l a s k a ,  t o  d i v i d e n d s  f r o m  p e r m a ­
n e n t  f u n u  a n d  i n  w h i c h  p e r c e n t a g e  o f  a l l  
m i n e r a l  l e a s e  r e n t a l s ,  r o y a l t i e s ,  e t c . ,  r e ­
c e i v e d  b y  s t a t e  i s  p l a c e d ,  i s  n o t  " f i n a n c i a l  
i n t e r e s t , "  w i t h i n  m e a n i n g  o f  s t a t u t e  w h i c h  
g o v e r n s  d i s q u a l i f i c a t i o n  o f  f e d e r a l  j u d g e s  
i n  A l a s k a  p e r m a n e n t  f u n d ,  s i n c e  e n t i t l e ­
m e n t  t o  d i v i d e n d  d o e s  n o t  c o n f e r  a n y  o w n ­
e r s h i p  i n t e r e s t  i n  p e r m a n e n t  f u n d .  2 8  U . S .  
C . A .  §  4 5 5 .

See publication Words and Phrases 
for other judicial constructions and 
definitions.

2 .  J u d g e s  c= > 39
A l a s k a  p e r m a n e n t  f u n d ,  i n  w h i c h  p e r ­

c e n t a g e  o f  m i n e r a l  l e a s e  r e n t a l s ,  r o y a l t i e s ,

e t c . ,  r e c e i v e d  b y  s t a t e  i s  p l a c e d ,  w a s  n o r  
p a r t  o f  “ s u b j e c t  m a t t e r  i n  c o n t r o v e r s y  
w i t h i n  s t a t u t e  w h i c h  g o v e r n s  j u d g e ' s  r l ; . .  
q u a l i f i c a t i o n ,  i n  a p p e a l  f r o m  d e c i s i o n  
b a n k r u p t c y  c o u r t  d i s m i s s i n g  i n v o l u n t a r .  
b a n k r u p t c y  p r o c e e d i n g s ,  i n  w h i c h  b a s i c  
s u e  f a c e d  w a s  w h e t h e r  s t a t e  w a s  e n t i t l e :  
t o  a d d i t i o n a l  p a y m e n t s  u n d e r  r o y a l t y  o i l  
s a l e  a g r e e m e n t  w i t h  d e b t o r ;  r a t h e r ,  o n  a r -  
p e a l ,  i s s u e s  w e r e  w h e t h e r  b a n k r u p t c y  c o u r .  
s h o u l d  h a v e  e n t e r e d  f i n d i n g s  o f  f a c t  a r .' : 
c o n c l u s i o n s  o f  l a w  a n d  w h e t h e r  b a n k r u p t c y  
c o u r t  s h o u l d  h a v e  a w a r d e d  a t t o r n e y  f e e s  t o  
d e b t o r s .  2 8  U . S . C . A .  §  4 5 5 .

See publication Words and Phrases 
for other judicial constructions and 
definitions.

3. J u d g e s  <£=39
E n t i t l e m e n t  o f  f e d e r a l  j u d g e ,  a s  r e s i ­

d e n t  o f  A l a s k a ,  t o  d i v i d e n d  f r o m  p e r m a n e n t  
f u n d ,  i n  w h i c h  p e r c e n t a g e  o f  m i n e r a l  l e a s e  
r e n t a l s ,  r o y a l t i e s ,  e t c . ,  r e c e i v e d  b y  s t a t e  i s  
p l a c e d ,  d i d  n o t  w a r r a n t  d i s q u a l i f i c a t i o n  o f  
j u d g e ,  f o r  h a v i n g  " a n y  o t h e r  i n t e r e s t  t h a t  
c o u l d  b e  s u b s t a n t i a l l y  a f f e c t e d  b y  t h e  o u t ­
c o m e  o f  t h e  p r o c e e d i n g "  f r o m  p r e s i d i n g  
o v e r  a p p e a l  i n  b a n k r u p t c y  i n i t i a t e d  b y  
s t a t e ’ s  i n v o l u n t a r y  p e t i t i o n s  a g a i n s t  o i l  
c o m p a n i e s ,  i n  w h i c h  p e r m a n e n t  f u n d  w a s  
o n l y  i n d i r e c t l y  i m p l i c a t e d  a n d  a m o u n t  a t  
s t a k e  w a s  p o s s i b l e  i n c r e a s e  i n  i n d i v i d u a l  
d i v i d e n d s  o f  o n l y  $ 1 . 7 8  a n n u a l l y .  2 8  U . S .
C . A .  §  4 5 5 ( b ) ( 4 ) .

See publication Words and Phrases 
for other judicial constructions and 
definitions.

C h a r l e s  E .  C o l e ,  L a w  O f f i c e s  o f  C h a r l e s
E .  C o l e .  F a i r b a n k s ,  A l a s k a ,  S t u a r t  L .  K a d i -  
s o n ,  L e e  L .  B l a c k m a n ,  M o n i c a  B a c h n e r .  
K a d i s o n ,  P f a e l z e r ,  W o o d a r d ,  Q u i n n  &  R o s ­
s i ,  L o s  A n g e l e s ,  C a l . ,  S t e p h e n  D .  B u s e y .  
D o u g l a s  P .  M c C l u r g ,  S m i t h  &  Hulsey. 
J a c k s o n v i l l e ,  F l a . ,  R i c h a r d  B .  L e v i n .  A n t h o ­
n y  C a s t a n a r e s ,  m e m b e r s  o f  S t u t m a n .  T r e i s -  
t e r  & G l a t t ,  P r o f e s s i o n a l  C o r p . ,  L o s  Ange­
l e s ,  C a l . ,  f o r  a p p e l l a n t s .

N o r m a n  C .  G o r s t t c h ,  A t t y .  G e n .  o f  S t a t e  
o f  A l a s k a ,  J u n e a u ,  A l a s k a ,  H a l e y  J .  F r o m -  
h o l z ,  J o n a t h a n  M .  L a n d e r s ,  K e n n e t h  M
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G l a z i e r ,  S t e v e n  S .  R o s e n t h a l ,  M o r r i s o n  & 
F o e r s t e r ,  L o s  A n g e l e s ,  C a l . ,  f o r  a p p e l l e e .

O P I N I O N  

F I T Z G E R A L D ,  D i s t r i c t  J u d g e .  

Background 
T h e  o r i g i n a l  d i s p u t e  h a d  t o  d o  w i t h  t h e  

s a l e  o f  o i l  w h i c h  t h e  S t a t e  o f  A l a s k a  w a s  
e n t i t l e d  t o  r e c e i v e  a s  “ i n  k i n d ”  r o y a l t i e s  
u n d e r  i t s  N o r t h  S l o p e  m i n e r a l  l e a s e s .  A p ­
p e l l a n t  A l a s k a  O i l  C o .  ( A O C )  s u c c e e d e d  i n  
1979 t o  t h e  o b l i g a t i o n s  t o  p u r c h a s e  t h e  
r o y a l t y  o i l  u n d e r  a  1978 c o n t r a c t .  C h a r t e r  
O i l  ( A l a s k a ) ,  I n c .  ( C O A )  o w n s  a  m a j o r i t y  
i n t e r e s t  i n  A O C .

A  d i s p u t e  a r o s e  a s  t o  w h e t h e r  A O C  f u l ­
f i l l e d  i t s  c o n t r a c t u a l  o b l i g a t i o n s  u n d e r  t h e  
a g r e e m e n t .  I n  D e c e m b e r  1981, A O C  f i l e d  
s u i t  f o r  d e c l a r a t o r y  j u d g m e n t  a g a i n s t  t h e  
s t a t e  i n  t h e  s t a t e  s u p e r i o r  c o u r t . 1 I n  F e b ­
r u a r y  1982, t h e  s t a t e  f i l e d  i n v o l u n t a r y  p e t i ­
t i o n s  i n  b a n k r u p t c y  a g a i n s t  A O C  a n d  C O A  
s e e k i n g  p a y m e n t s  a l l e g e d l y  d u e  u n d e r  t h e  
c o n t r a c t 1

J u d g e  D a v i d  N .  N a u g l e ,  B a n k r u p t c y  
J u d g e  f o r  t h e  C e n t r a l  D i s t r i c t  o f  C a l i f o r n i a ,  
w a s  d e s i g n a t e d  b y  C h i e f  J u d g e  J a m e s  
B r o w n i n g  o f  t h e  N i n t h  C i r c u i t  t o  A l a s k a  
3 n d  w a s  a s s i g n e d  t h e  b a n k r u p t c y  c o u r t  
p r o c e e d i n g s .  O n  J a n u a r y  21, 1983, a f t e r  
f i v e  d a y s  o f  t r i a l .  J u d g e  N a u g l e  r u l e d  i n  
f a v o r  o f  A O C  a n d  C O A ,  a n d  r e q u e s t e d  t h a t  
t h e  c o m p a n i e s  s u b m i t  p r o p o s e d  f i n d i n g s  o f  
f a c t  a n d  c o n c l u s i o n s  o f  l a w .  A O C  a n d  
C O A  d i d  s o  o n  F e b r u a r y  11, 19S3, a n d  a l s o  
f i l e d  a  M o t i o n  f o r  a n  A w a r d  o f  R e a s o n a b l e  
A t t o r n e y s '  F e e s .  A t  a  p o s t - t r i a l  h e a r i n g  o n  
A p r i l  27, 1983, t h e  c o u r t  d e n i e d  t h e  a w a r d  
o f  a t t o r n e y s '  f e e s .  I t  a l s o  s e t t l e d  t h e  f i n d ­
i n g s  o f  f a c t  a n d  c o n c l u s i o n s  o f  l a w ,  a n d  
a n n o u n c e d  t h e m  f r o m  t h e  b e n c h .

T h e  s t a t e  t h e n  r e q u e s t e d  t h a t  t h e  c o u r t  
n o t  e n t e r  a d v e r s e  f i n d i n g s ,  a n d ,  a t  t h e  
c o u r t ' s  s u g g e s t i o n ,  t h e  s t a t e  m o v e d  f o r  
l e a v e  t o  d i s m i s s  t h e  p e t i t i o n s  w i t h  p r e j u d i c e  
w i t h o u t  f o r m a l  e n t r y  o f  f i n d i n g s  o f  f a c t

I. Alaska Oil Co. v. State of Alaska, No. 4FA 
81-2071 (filed December 17, 1981).

a n d  c o n c l u s i o n s  o f  l a w .  O n  J u n e  15, 1983, 
t h e  b a n k r u p t c y  c o u r t  g r a n t e d  t h e  s t a t e ' s  
m o t i o n s .  T h e  O r d e r  o f  D i s m i s s a l ,  e n t e r e d  
o n  J u n e  29, 1983, s p e c i f i c a l l y  d e n i e d  t h e  
r e q u e s t  f o r  e n t r y  o f  f i n d i n g s  a n d  c o n c l u ­
s i o n s  a n d  t h e  r e q u e s t  f o r  a t t o r n e y s ’ f e e s .

O n  J u l y  7, 1983, A O C  a n d  C O A  a p p e a l e d  
t o  t h i s  c o u r t .  T h e  c a s e  w a s  i n i t i a l l y  a s ­
s i g n e d  t o  J u d g e  v o n  d e r  H e y d t ,  b u t  l a t e r  
r e a s s i g n e d  t o  m e .  O n  a p p e a l ,  A O C  a n d  
C O A  s e e k  r e v e r s a l  o f  t h e  d e c i s i o n  o f  t h e  
b a n k r u p t c y  c o u r t ,  a n d  a  r e m a n d  w i t h  i n ­
s t r u c t i o n s  t o  e n t e r  t h e  s e t t l e d  f i n d i n g s  o f  
f a c t  a n d  c o n c l u s i o n s  o f  l a w  a n d  t o  d e t e r ­
m i n e  a n d  e n t e r  j u d g m e n t  f o r  t h e  r e a s o n ­
a b l e  a t t o r n e y s ’  f e e s  i n c u r r e d  b y  A O C  a n d  
C O A .

O n  O c t o b e r  25, 1983, a p p e l l a n t s  A O C  a n d  
C O A  f i l e d  a  M o t i o n  f o r  R e c u s a l ,  r e q u e s t i n g  
t h a t  I  d i s q u a l i f y  m y s e l f  f r o m  h e a r i n g  t h e  
a p p e a l ,  a n d  t h a t  t h e  C h i e f  J u d g e  o f  t h e  
N i n t h  C i r c u i t  d e s i g n a t e  a  n o n r e s i d e n t  d i s ­
t r i c t  j u d g e  t o  p r e s i d e .  I n  s u p p o r t  o f  t h e i r  
m o t i o n ,  A O C  a n d  C O A  c i t e  28 U . S . C .  §  455
(1982) w h i c h  p r o v i d e s  f o r  d i s q u a l i f i c a t i o n  i f  
a  j u d g e  h a s  “ a  f i n a n c i a l  i n t e r e s t  i n  t h e  
s u b j e c t  m a t t e r  i n  c o n t r o v e r s y  . . .  o r  a n y  
o t h e r  i n t e r e s t  t h a t  c o u l d  b e  s u b s t a n t i a l l y  
a f f e c t e d  b y  t h e  o u t c o m e  o f  t h e  p r o c e e d ­
i n g . "  A O C  a n d  C O A  o b s e r v e  t h a t  a  p o r ­
t i o n  o f  a n y  i n c o m e  t h e  s t a t e  m i g h t  r e c o v e r  
i n  t h i s  a c t i o n  w o u l d  b e  d e p o s i t e d  i n  t h e  
s t a t e ' s  p e r m a n e n t  f u n d ,  a n d  t h a t  p a r t  o f  
t h e  i n c o m e  f r o m  t h e  f u n d  w o u l d  b e  d i s t r i b ­
u t e d  t o  a l l  A l a s k a  r e s i d e n t s ,  i n c l u d i n g  r e s i ­
d e n t  f e d e r a l  j u d g e s ,  a s  a  p e r m a n e n t  f u n d  
d i v i d e n d .  T h i s ,  A O C  a n d  C O A  r e a s o n ,  
g i v e s  t h e  j u d g e  a n  " i n t e r e s t "  i n  t h e  p r o ­
c e e d i n g s ,  t h u s  r e q u i r i n g  d i s q u a l i f i c a t i o n .  Applicable Statutes 

T i t l e  28 U . S . C .  §  455 (1982) p r o v i d e s  f o r  
d i s q u a l i f i c a t i o n  o f  f e d e r a l  j u d g e s  u n d e r  c e r ­
t a i n  c i r c u m s t a n c e s .  I n  r e l e v a n t  p a r t ,  t h i s  
s t a t u t e  r e a d s :

( a )  A n y  j u s t i c e ,  j u d g e ,  o r  m a g i s t r a t e  o f  
t h e  U n i t e d  S t a t e s  s h a l l  d i s q u a l i f y  h i m s e l f  
i n  a n y  p r o c e e d i n g  i n  w h i c h  h i s  i m p a r t i a l i ­
t y  m i g h t  r e a s o n a b l y  b e  q u e s t i o n e d .

2. In re Alaska Oil Co., No. 1-82-00001 
(Bankr.Ct. filed February 26, 1982); In re Char­
ter Oil I Alaska), Inc.. No. 1032-00002 (Bankr.Ct. 
filed February 26. 1982).
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( b )  H e  s h a l l  a l s o  d i s q u a l i f y  h i m s e l f  i n  
t h e  f o l l o w i n g  c i r c u m s t a n c e s :

( 4 )  H e  k n o w s  t h a t  h e ,  i n d i v i d u a l l y  o r  
a s  a  f i d u c i a r y ,  o r  h i s  s p o u s e  o r  m i n o r  
c h i l d  r e s i d i n g  i n  h i s  h o u s e h o l d ,  h a s  a  
f i n a n c i a l  i n t e r e s t  i n  t h e  s u b j e c t  m a t t e r  
i n  c o n t r o v e r s y  o r  i n  a  p a r t y  t o  t h e  
p r o c e e d i n g ,  o r  a n y  o t h e r  i n t e r e s t  t h a t  
c o u l d  b e  s u b s t a n t i a l l y  a f f e c t e d  b y  t h e  
o u t c o m e  o f  t h e  p r o c e e d i n g ;

( d )  F o r  t h e  p u r p o s e s  o f  t h i s  s e c t i o n  t h e  
f o l l o w i n g  w o r d s  o r  p h r a s e s  s h a l l  h a v e  
t h e  m e a n i n g  i n d i c a t e d :

( 1 )  “ p r o c e e d i n g ”  i n c l u d e s  p r e t r i a l ,  
t r i a l ,  a p p e l l a t e  r e v i e w ,  o r  o t h e r  s t a g e s  
o f  l i t i g a t i o n ;

( 4 )  “ f i n a n c i a l  i n t e r e s t "  m e a n s  o w n ­
e r s h i p  o f  a  l e g a l  o r  e q u i t a b l e  i n t e r e s t ,  
h o w e v e r  s m a l l

( e )  N o  j u s t i c e ,  j u d g e ,  o r  m a g i s t r a t e  
s h a l l  a c c e p t  f r o m  t h e  p a r t i e s  t o  t h e  p r o ­
c e e d i n g  a  w a i v e r  o f  a n y  g r o u n d  f o r  d i s ­
q u a l i f i c a t i o n  e n u m e r a t e d  i n  s u b s e c t i o n  
( b ) .

T h e  A l a s k a  p e r m a n e n t  f u n d  w a s  c r e a t e d  
b y  a r t .  I X ,  §  1 5  o f  t h e  A l a s k a  C o n s t i t u t i o n  
w h i c h  p r o v i d e s :

A t  l e a s t  t w e n t y - f i v e  p e r c e n t  o f  a l l  m i n ­
e r a l  l e a s e  r e n t a l s ,  r o y a l t i e s ,  r o y a l t y  s a l e  
p r o c e e d s ,  f e d e r a l  m i n e r a l  r e v e n u e  s h a r ­
i n g  p a y m e n t s  a n d  b o n u s e s  r e c e i v e d  b y  
t h e  S t a t e  s h a l l  b e  p l a c e d  i n  a  p e r m a n e n t  
f u n d ,  t h e  p r i n c i p a l  o f  w h i c h  s h a l l  b e  u s e d  
o n l y  f o r  t h o s e  i n c o m e - p r o d u c i n g  i n v e s t ­
m e n t s  s p e c i f i c a l l y  d e s i g n a t e d  b y  l a w  a s  
e l i g i b l e  f o r  p e r m a n e n t  f u n d  i n v e s t m e n t s .  
A l l  i n c o m e  f r o m  t h e  p e r m a n e n t  f u n d  
s h a l l  b e  d e p o s i t e d  i n  t h e  g e n e r a l  f u n d  
u n l e s s  o t h e r w i s e  p r o v i d e d  b y  l a w .

A l a s k a  S t a t .  t i t l e  4 3 ,  c h .  2 3  ( 1 9 8 3 )  p r o ­
v i d e s  f o r  p e r m a n e n t  f u n d  d i v i d e n d s .  U n ­
d e r  t h i s  s t a t u t e ,  5 0 %  o f  t h e  i n c o m e  f r o m  
t h e  p e r m a n e n t  f u n d  i s  t r a n s f e r r e d  e a c h  
y e a r  t o  t h e  d i v i d e n d  f u n d .  A l a s k a  S t a t .  
§  4 3 . 2 3 . 0 4 5 ( b )  ( 1 9 8 3 ) .  T h e  d i v i d e n d  f u n d  i s  
t h e n  d i s t r i b u t e d  e a c h  y e a r  i n  e q u a l  s h a r e s  
t o  a l l  e l i g i b l e  A l a s k a  r e s i d e n t s .  Id. §  4 3 . -

2 3 . 0 2 5 .  I n  g e n e r a l ,  a n  i n d i v i d u a l  w h o  h a*  
b e e n  a  s t a t e  r e s i d e n t  f o r  a t  l e a s t  s i x  
m o n t h s  i s  e l i g i b l e  t o  r e c e i v e  a  p e r m a n e n t  
f u n d  d i v i d e n d .  Id. §  4 3 . 2 3 . 0 0 5 ( a ) .Issues

( 1 )  D o  t h e  f e d e r a l  j u d g e s  o f  t h e  D i s t r i c t  
o f  A l a s k a  h a v e  a  “ f i n a n c i a l  i n t e r e s t . "  a ?  
t h a t  t e r m  i s  d e f i n e d  i n  2 8  U . S . C .  §  4 5 5 ,  •>, 
t h e  A l a s k a  p e r m a n e n t  f u n d ?

( 2 )  I s  t h e  A l a s k a  p e r m a n e n t  f u n d  p a r t  o :  
t h e  " s u b j e c t  m a t t e r  i n  c o n t r o v e r s y ” ?

( 3 )  D o e s  t h e  j u d g e ' s  e n t i t l e m e n t  t o  a  p e r ­
m a n e n t  f u n d  d i v i d e n d  c o n s t i t u t e  “ a n y  o t h e r  
i n t e r e s t  t h a t  c o u l d  b e  s u b s t a n t i a l l y  a f f e c t e d  
b y  t h e  o u t c o m e  o f  t h e  p r o c e e d i n g ” ?

T i t l e  2 8  U . S . C .  §  4 5 5  d e f i n e s  " f i n a n c i a l  
i n t e r e s t "  a s  " o w n e r s h i p  o f  a  l e g a l  o r  e q u i ­
t a b l e  i n t e r e s t  h o w e v e r  s m a l l . ”  I  m u s t  i n i ­
t i a l l y  d e t e r m i n e  w h e t h e r  a s  a n  A l a s k a  r e s i ­
d e n t  I  h a v e  a  " f i n a n c i a l  i n t e r e s t "  i n  t h e  
A l a s k a  p e r m a n e n t  f u n d .

A l a s k a  C o n s t i t u t i o n  a r t .  I X ,  §  1 5  m a n ­
d a t e s  t h a t  " [ a ] t  l e a s t  t w e n t y - f i v e  p e r c e n t  o f  
a l l  m i n e r a l  l e a s e  . . .  r o y a l t i e s  [ a n d ]  r o y a l t y  
s a l e  p r o c e e d s ”  b e  p l a c e d  i n  t h e  p e r m a n e n t  
f u n d .  I n  t h e s e  i n v o l u n t a r y  b a n k r u p t c y  
p r o c e e d i n g s ,  t h e  s t a t e  s e e k s  p a y m e n t s  a l ­
l e g e d l y  d u e  u n d e r  a  c o n t r a c t  f o r  t h e  s a l e  o f  
t h e  s t a t e ' s  r o y a l t y  o i l .  T h u s ,  i f  s u c c e s s f u l ,  
a n y  m o n e y  r e c o v e r e d  b y  t h e  s t a t e  w o u l d  
c o n s t i t u t e  “ r o y a l t y  s a l e  p r o c e e d s , "  a n d  a t  
l e a s t  2 5 %  w o u l d  b e  d e p o s i t e d  i n  t h e  p e r m a ­
n e n t  f u n d .  U n d e r  t h e  s t a t u t e s  p r o v i d i n g  
f o r  t h e  p e r m a n e n t  f u n d  d i v i d e n d ,  h a l f  o f  
t h e  a n n u a l  i n c o m e  f r o m  t h e s e  p r o c e e d s  
w o u l d  b e  d i s t r i b u t e d  t o  a l l  e l i g i b l e  r e s i ­
d e n t s .  A l a s k a  S t a t .  § §  4 3 . 2 3 . 0 2 5 ,  4 3 . 2 3 . 0 4 5
( 1 9 8 3 ) .

[ 1 ]  I  c o n c l u d e  t h a t  e n t i t l e m e n t  t o  a  p e r ­
m a n e n t  f u n d  d i v i d e n d  i s  n o t  a  " f i n a n c i a l  
i n t e r e s t ”  a s  t h a t  t e r m  i s  d e f i n e d  i n  2 f  
U . S . C .  §  4 5 5 ( d ) ( 4 ) .  E n t i t l e m e n t  t o  a  d i v i ­
d e n d  d o e s  n o t  c o n f e r  a n y  " o w n e r s h i p "  i n ­
t e r e s t  i n  t h e  p e r m a n e n t  f u n d .  T h e  c o m ­
m e n t a r y  o n  C a n o n  3 ( C )  o f  t h e  A B A  C o d e  o f  
J u d i c i a l  C o n d u c t ,  o n  w h i c h  §  4 5 5  w a s  
b a s e d ,  s u p p o r t s  t h i s  c o n c l u s i o n :

N o t  a l l  o f  a  j u d g e ’ s  e c o n o m i c  i n t e r e s t s  
a r e  d e f i n e d  a s  “ f i n a n c i a l  i n t e r e s t s . "  . - • 
T h e  " f i n a n c i a l  i n t e r e s t "  o f  a  j u d g e  t h a t  
w i l l  d i s q u a l i f y  h i m  i s  h i s  direct legal or
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s m a l l  . . .  i n  t h e  s u b j e c t  m a t t e r  i n  a  p r o ­
c e e d i n g  b e f o r e  h i m .

E .  T h o d e ,  R e p o r t e r ' s  N o t e s  t o  C o d e  o f  J u d i ­
c i a l  C o n d u c t ,  6 9 - 7 0  ( 1 9 7 3 )  ( e m p h a s i s  a d d ­
e d ) .  T h e  r e p o r t e r  f u r t h e r  n o t e d  t h a t  c e r ­
t a i n  i n t e r e s t s  w e r e  n o t  d i r e c t  f i n a n c i a l  i n ­
t e r e s t s .  T h e s e  i n c l u d e d  f i n a n c i a l  i n t e r e s t s  
a s  a  c u s t o m e r  o f  a  p u b l i c  o r  p r i v a t e  u t i l i t y ,  
a s  a  t a x p a y e r ,  a n d  a s  a  p r e m i u m  p a y e r  i n  a  
s t o c k  i n s u r a n c e  c o m p a n y .  Id. a t  6 6 ;  see also New Orleans Public Service. Inc. v. United Gas Pipe Line Co., 7 1 9  F . 2 d  7 3 3 ,  
7 3 4  ( 5 t h  C i r . 1 9 8 3 )  ( e n  b a n c )  ( h o l d i n g  t h a t  
j u d g e ' s  s t a t u s  a s  r a t e  p a y e r  d i d  n o t  r e q u i r e  
a u t o m a t i c  d i s q u a l i f i c a t i o n ) ;  In re New Mex­ico Natural Gas Antitrust Litigation, 6 2 0
F . 2 d  7 9 4  ( 1 0 t h  C i r . 1 9 8 0 )  ( s a m e ) .

I  t h e r e f o r e  c o n c l u d e  t h a t  I  d o  n o t ,  a s  a n  
A l a s k a  r e s i d e n t ,  h a v e  a  " f i n a n c i a l  i n t e r e s t "  
i n  t h e  p e r m a n e n t  f u n d .

[ 2 ]  T u r n i n g  t o  t h e  s e c o n d  p a r t  o f  t h e  
s t a t u t o r y  r e q u i r e m e n t  f o r  d i s q u a l i f i c a t i o n  
b a s e d  o n  “ f i n a n c i a l  i n t e r e s t , "  I  f u r t h e r  c o n ­
c l u d e  t h a t  t h e  p e r m a n e n t  f u n d  i s  n o t  a  p a r t  
o f  t h e  " s u b j e c t  m a t t e r  i n  c o n t r o v e r s y . ”  
T h e  c a s e  a t  b a r  i n  t h e  d i s t r i c t  c o u r t  i s  a n  
a p p e a l  f r o m  a  d e c i s i o n  o f  t h e  b a n k r u p t c y  
c o u r t  d i s m i s s i n g  t h e  i n v o l u n t a r y  b a n k r u p t ­
c y  p r o c e e d i n g s .  O n e  o f  t h e  b a s i c  i s s u e s  
f a c e d  b y  t h e  b a n k r u p t c y  c o u r t  w a s  w h e t h e r  
t h e  s t a t e  w a s  e n t i t l e d  t o  a d d i t i o n a l  p a y ­
m e n t s  u n d e r  t h e  r o y a l t y  o i l  s a l e  a g r e e m e n t .  
T h u s  t h e  p e r m a n e n t  f u n d  w a s  m o r e  d i r e c t ­
l y  i m p l i c a t e d  i n  t h e  b a n k r u p t c y  c o u r t  p r o ­
c e e d i n g s .

T h e  s a m e  i s  n o t  t r u e  i n  t h i s  c o u r t ,  h o w ­
e v e r .  T h e r e  a r e  t w o  i s s u e s  b e f o r e  m e  i n  
t h i s  a p p e a l :  ( 1 )  w h e t h e r  t h e  b a n k r u p t c y  
c o u r t  s h o u l d  h a v e  e n t e r e d  f i n d i n g s  o f  f a c t  
a n d  c o n c l u s i o n s  o f  l a w ,  a n d  ( 2 )  w h e t h e r  t h e  
b a n k r u p t c y  c o u r t  s h o u l d  h a v e  a w a r d e d  a t ­
t o r n e y s  f e e s  t o  A O C  a n d  C O A .  W h a t e v e r  
d e c i s i o n  I  m a k e  h e r e  c a n  h a v e  n o  d i r e c t  
e f f e c t  o n  t h e  p e r m a n e n t  f u n d .

A O C  a n d  C O A  a r g u e ,  h o w e v e r ,  t h a t  t h e  
s t a t u t e ’ s  f o c u s  o n  “ t h e  s u b j e c t  m a t t e r  i n  
c o n t r o v e r s y , "  r a t h e r  t h a n  o n  t h e  p a r t i c u l a r  
i s s u e  t o  b e  r e s o l v e d ,  r e q u i r e s  a  b r o a d  i n t e r ­

3. See Appellants' Reply to the State ol Alaska' 
Opposition to Motion for Recusal at 3-4 (filed

p r e t a t i o n  o f  " t h e  s u b j e c t  m a t t e r  i n  c o n t r o ­
v e r s y . "  3  T h e  c o m p a n i e s  s u g g e s t  t h a t  t h e  
p e r m a n e n t  f u n d  i s  i n d e e d  p a r t  o f  t h e  l a r g e r  
“ s u b j e c t  m a t t e r  i n  c o n t r o v e r s y "  f o r  t h e s e  
r e a s o n s :  T h e  m e r i t s  o f  t h e  r o y a l t y  p a y ­
m e n t  d i s p u t e  a r e  c u r r e n t l y  b e f o r e  t h e  s t a t e  
s u p e r i o r  c o u r t  i n  a  d e c l a r a t o r y  j u d g m e n t  
a c t i o n .  I f  t h e  b a n k r u p t c y  c o u r t  i s  o r d e r e d  
t o  e n t e r  f i n d i n g s  o f  f a c t  a n d  c o n c l u s i o n s  o f  
l a w ,  t h e  s t a t e  c o u r t  j u d g e  m a y  g i v e  s u c h  
f i n d i n g s  a n d  c o n c l u s i o n s  c o l l a t e r a l  e s t o p p e l  
e f f e c t  i n  t h e  s t a t e  c o u r t  p r o c e e d i n g .  T h e  
o u t c o m e  o f  t h e  u n d e r l y i n g  r o y a l t y  p a y m e n t  
d i s p u t e ,  a n d  p o t e n t i a l  p e r m a n e n t  f u n d  r e v e ­
n u e s ,  t h u s  m a y  b e  a f f e c t e d  b y  w h e t h e r  o r  
n o t  I  d i r e c t  t h e  b a n k r u p t c y  c o u r t  t o  e n t e r  
f i n d i n g s  a n d  c o n c l u s i o n s .

I  c o n c l u d e  o t h e r w i s e .  W h i l e  t h e  p r o c e e d ­
i n g s  i n  b a n k r u p t c y  c o u r t  m a y  h a v e  h a d  a n  
i m p a c t  o n  t h e  a m o u n t  o f  r e v e n u e  o b t a i n e d  
b y  t h e  s t a t e  f o r  t h e  p e r m a n e n t  f u n d ,  t h e  
i s s u e s  r a i s e d  o n  a p p e a l  a r e  o t h e r w i s e .  P e r ­
m a n e n t  f u n d  r e v e n u e s  a r e  n o t  a t  s t a k e  i n  
t h i s  a p p e a l .  I  t h e r e f o r e  c o n c l u d e  t h a t  t h e  
p e r m a n e n t  f u n d  i s  n o t  p a r t  o f  t h e  " s u b j e c t  
m a t t e r  i n  c o n t r o v e r s y "  b e f o r e  m e .

G i v e n  m y  c o n c l u s i o n  t h a t  e n t i t l e m e n t  t o  
a  p e r m a n e n t  f u n d  d i v i d e n d  i s  n o t  a  " f i n a n ­
c i a l  i n t e r e s t  i n  t h e  s u b j e c t  m a t t e r  i n  c o n t r o ­
v e r s y , "  I  n o w  t u r n  t o  t h e  s e c o n d  p r o v i s i o n  
o f  2 8  U . S . C .  §  4 5 5 ( b ) ( 4 ) .  T h i s  p r o v i s i o n  
r e q u i r e s  d i s q u a l i f i c a t i o n  i f  a  j u d g e  h a s  
" a n y  o t h e r  i n t e r e s t  t h a t  c o u l d  b e  s u b s t a n ­
t i a l l y  a f f e c t e d  b y  t h e  o u t c o m e  o f  t h e  p r o ­
c e e d i n g . "  T h e  t e r m  " o t h e r  i n t e r e s t "  i s  n o t  
d e f i n e d  i n  t h e  s t a t u t e .  W h e r e a s  t h e  f i r s t  
p r o v i s i o n  o f  §  4 5 5 ( b ) ( 4 )  r e q u i r e s  d i s q u a l i f i ­
c a t i o n  f o r  a n y  f i n a n c i a l  i n t e r e s t ,  " h o w e v e r  
s m a l l , "  id. §  4 5 5 ( d ) ( 4 ) ,  t h e  s e c o n d  p r o v i s i o n  
a p p l i e s  o n l y  t o  t h o s e  o t h e r  i n t e r e s t s  w h i c h  
c o u l d  b e  “ s u b s t a n t i a l l y  a f f e c t e d "  b y  t h e  
o u t c o m e .

I t  h a s  b e e n  s u g g e s t e d  t h a t  t h e  o u t c o m e  
o f  t h i s  t e s t  s h o u l d  “ d e p e n d  o n  t h e  i n t e r a c ­
t i o n  o f  t w o  v a r i a b l e s :  t h e  r e m o t e n e s s  o f  
t h e  i n t e r e s t  a n d  i t s  e x t e n t  o r  d e g r e e . "  
N o t e ,  Disqualification of Judges and Ju s­tices in the Federal Courts, 8 6  H a r v . L .  
R e v .  7 3 6 ,  7 5 3  ( 1 9 7 3 ) .  T o  e l a b o r a t e ,

N o v e m b e r  15, 1983).
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I f  the interest strongly resembles a di­

rect interest— for example, stock held in 

a subsidiary (or parent) of the corporate 

party— any amount should disqualify, 

just as does any stock held in the party 

itself. As the interest becomes less di­

rect, such as that in an enterprise carry­

ing on business with the party, only if 

the extent of the interest is itself sub­

stantial can the judge's impartiality rea­

sonably be questioned.Id.; see also In re Virginia Electric and Power Co., 539 F.2d 357, 368 (4th Cir.1976); 

13A C. Wright, A. Miller &  E. Cooper, Federal Practice and Procedure § 3547 

(2d ed. 1984).

[3] Applying this analysis to the facts 

of the case before me, I conclude entitle­

ment to a permanent fund dividend does 

not warrant disqualification. First, as dis­

cussed abo-,e, the permanent fund is only 

indirectly implicated in this appeal. My 

decision here will not directly increase or 

decrease permanent fund revenues. Sec­

ond, the extent of my interest is very small. 

AOC and COA themselves estimate that 

the amount at stake in these proceedings 

might translate into an increase of S1.78 in 

the annual permanent fund dividend for 

each Alaska resident.4 Thi small amount, 

coupled with the indirectness of the effect, 

does not rise to the level of “any other 

interest that could be substantially affect­

ed." This conclusion comports with deci­

sions of the Fourth and Tenth Circuits in 

which small, indirect, potential benefits 

were held to not require disqualification. See In re New Mexico Natural Gas Anti­trust Litigation, 620 F.2d 794 (10th Cir. 

1980); In re Virginia Electric and Power Co., 539 F.2d 357 (4th Cir.1976).

In In re New Mexico Natural Gas, the 

Tenth Circuit identified additional factors 

to be considered under the "substantially 

affected" provision of § 455(b)(4). The 

court observed:

In view of the statutory requirement 

that interests must be substantially af­

fected before recusal is required, we be­

lieve Congress did not intend to require 

disqualification in all cases in which the 

judge might benefit as a member of the 

general public. We realize that recusal 

would be required by the statute if the 

judge owned even one share of stock in a 

party to the litigation. But an interest 

shared by the judge in common with the 

public is distinguishable for at least two 

reasons, hirst, the policy to promote 

public confidence in the impartiality of 

the judicial system is not served to as 

great an extent by disqualifying a judge 

who would receive only such a benefit. 

It is not simply a question of de minimis 

effect; a personal benefit or detriment 

shared in common with the community at 

large is perceived to have a different 

psychological effect on a judge than 

would a benefit or detriment not so 

shared.

Second, practical problems abound if 

recusal is required whenever a judge 

benefits simply as a member of the com­

mon populace. There is much litigation 

today that can have far-reaching effects 

on large segments of the nation. For 

instance, an antitrust suit against a ma­

jor oil company could reduce gasoline 

prices within the entire United States, 

and hence affect the transportation costs 

of every judge. The ratemaking pro­

ceedings of public utility commissions 

throughout the nation are reviewed by 

the courts in the states involved, where 

most of the reviewing judges are custom­

ers of the telephone, electric, water or 

gas company; yet there is no suggestion 

in any cases we have seen that these 

judges should disqualify themselves. 

Federal and state judges sit every day on 

tort, patent or other cases in which po­

tentially large verdicts could affect an 

insurance or other company’s profitabili­

ty. and the loser is in a position to pass 

the loss on through higher future costs 

which increase the judges’ cost of living. 

620 F.2d at 796-97.

Similar considerations apply here. Ac­

cording to the records of the Clerk of the

4. See Affidavit of Charles E. Cole in Support of October 25. 1933). 
Motion for Recusal, exhibit 2 at 11-12 (filed



IN  R E  S T O R A G E  T EC H N O LO G Y  C O RP. 363
Ci te  u 45 B .R . 363 (D.C. 1555)

C o u r t  f o r  t h i s  d i s t r i c t ,  6 l  c a s e s  h a v e  b e e n  
f i l e d  h e r e  s i n c e  1 9 8 1  w h i c h  l i k e l y  i n v o l v e  
p o t e n t i a l  p e r m a n e n t  f u n d  r e v e n u e s .  T h i s  
a v e r a g e s  1 5  c a s e s  p e r  y e a r ,  a n d  t h e s e  c a s e s  
o f t e n  e n t a i l  f a r - r e a c h i n g  a n d  c o m p l e x  l i t i ­
g a t i o n .  M o r e o v e r .  I  n o t e  t h a t  t h e  s t a t e  i s  
e n t i t l e d  t o  9 0 T c  o f  o i l  r e v e n u e s  r e c e i v e d  b y  
t h e  f e d e r a l  g o v e r n m e n t  f r o m  f e d e r a l  o i l  
l e a s e s  i n  t h e  s t a t e .  C a s e s  i n v o l v i n g  f e d e r a l  
l e a s e s  t h u s  m a y  a l s o  h a v e  a n  i m p a c t  o n  t h e  
p e r m a n e n t  f u n d .  I t  i s  r e a d i l y  a p p a r e n t  
t h a t  f r e q u e n t  a s s i g n m e n t  o f  n o n r e s i d e n t  
j u d g e s  t o  h e a r  t h e s e  c a s e s  w o u l d  i m p a i r  
t h e  e f f e c t i v e  a d m i n i s t r a t i o n  o f  j u s t i c e  i n  
t h e  f e d e r a l  c o u r t  i n  t h e  D i s t r i c t  o f  A l a s k a .

F o r  t h e s e  r e a s o n s ,  I  c o n c l u d e  t h a t  m y  
e n t i t l e m e n t  t o  a n  A l a s k a  p e r m a n e n t  f u n d  
d i v i d e n d  d o e s  n o t  c o n s t i t u t e  e i t h e r  a  “ f i n a n ­
c i a l  i n t e r e s t  i n  t h e  s u b j e c t  m a t t e r  i n  c o n t r o ­
v e r s y ’ ’  n o r  " a n y  o t h e r  i n t e r e s t  t h a t  c o u l d  
b e  s u b s t a n t i a l l y  a f f e c t e d  b y  t h e  o u t c o m e  o f  
t h e  p r o c e e d i n g s . "  A c c o r d i n g l y ,  t h e r e  a r e  
n o  g r o u n d s  f o r  d i s q u a l i f i c a t i o n  u n d e r  2 8  
U . S . C .  §  4 5 5 .  T h e  M o t i o n  f o r  R e c u s a l  i s  
t h e r e f o r e  D E N I E D .

O R D E R E D  A C C O R D I N G L Y .

In re ST O R A G E  T EC H N O LO G Y  

C O RPO R AT IO N . Debtor.

B E N D E R  &  T R E E C E , P.C.. Movant, 

v.

ST O R A G E  T EC H N O LO G Y  

C O RPO RATIO N ,

Respondent.

Bankruptcy No. 84 B  05377 G. 

Motion No. 1130J43.

U n i t e d  S t a t e s  D i s t r i c t  C o u r t .
D .  C o l o r a d o .

J a n .  7 .  1 9 8 5 .

A s  A m e n d e d  J a n .  8 .  1 9 8 5 .

F o r m e r  c o u n s e l  f o r  C h a p t e r  1 1  d e b t o r  
m o v e d  f o r  r e l i e f  f r o m  a u t o m a t i c  s t a y  t o

p e r f e c t  a n d  o t h e r w i s e  e n f o r c e  i t s  a t t o r n e y s ’  
l i e n .  T h e  D i s t r i c t  C o u r t ,  R o l a n d  J .  B r u m ­
b a u g h ,  J . ,  h e l d  t h a t  l i e n  w a s  s t a t u t o r y  a n d  
t h a t  c o u n s e l  v i o l a t e d  a u t o m a t i c  s t a y  w h e n  i t  
f i l e d  i t s  n o t i c e  o f  l i e n  a f t e r  t h e  b a n k r u p t c y  
f i l i n g .

M o t i o n  d e n i e d .1.  B a n k r u p t c y  © = 19 1
A n  a t t o r n e y s '  l i e n  i s  “ s t a t u t o r y "  f o r  

p u r p o s e  o f  a v o i d i n g  t h e  f i x i n g  o f  a  s t a t u t o ­
r y  l i e n .  B a n k r . C o d e ,  1 1  U . S . C .  A .
§ §  1 0 1 ( 4 5 ) ,  5 4 5 ( 2 ) .

See publication Words and Phrases 
for other judicial constructions and 
definitions.

2 .  A t t o r n e y  a n d  C l i e n t  © = 174
U n d e r  C o l o r a d o  l a w ,  a n  a t t o r n e y s ’  l i e n  

d o e s  n o t  e x i s t  a p a r t  f r o m  s t a t u t e .  C . R . S .  
1 2 - 5 - 1 1 9 ,  1 2 - 5 - 1 2 0 .

3 .  A t t o r n e y  a n d  C l i e n t  < 5 = 174
A t t o r n e y s ’ l i e n  a r i s e s  s o l e l y  b y  f o r c e  o f  

a  s t a t u t e  o n  s p e c i f i e d  c o n d i t i o n s ,  i . e . ,  e n ­
t i t l e m e n t  t o  t h e  f r u i t s  o f  a  s u i t  o r  s e t t l e ­
m e n t  a c c r u i n g  t o  t h e  c l i e n t .

4 .  B a n k r u p t c y  © = 6 5 9 ( 3 )
A t t o r n e y s  h a v i n g  l i e r  u n d e r  C o l o r a d o  

l a w  f o r  s e r v i c e s  r e n d e r e d  C h a p t e r  1 1  d e b t ­
o r  i n  c o n n e c t i o n  w i t h  c i v i l  a c t i o n  v i o l a t e d  
a u t o m a t i c  s t a y  b y  f i l i n g  n o t i c e  o f  a t t o r ­
n e y s ’  l i e n ,  a n d  p e r f e c t i o n  o f  l i e n  a s  t o  t h i r d  
p a r t i e s  w a s  n o t  r e t r o a c t i v e  s o  a s  t o  t r i g g e r  
B a n k r u p t c y  C o d e  p r o v i s i o n  e x e m p t i n g  t h e  
" a c t "  o f  f i l i n g  f r o m  t h e  a u t o m a t i c  s t a y  a n d ,  
t h u s ,  n o t i c e  w a s  v o i d  a n d  l i e n  w a s  n e i t h e r  
e n f o r c e a b l e  n o r  p e r f e c t e d  a g a i n s t  t h i r d  p a r ­
t i e s .  C . R . S .  1 2 - 5 - 1 1 9 ,  1 2 - 5 - 1 2 0 ;  B a n k r .  
C o d e ,  1 1  U . S . C . A .  § §  1 0 1 ( 4 5 ) .  3 6 2 .  3 6 2 ( a ) ( 5 ) ,
( b ) ( 3 ) ,  5 4 6 ( b ) .

5 .  B a n k r u p t c y  < 5 = 6 7 5
D e b t o r  i n  p o s s e s s i o n  s t a n d s  i n  s h o e s  o f  

t h e  t r u s t e e  a n d  m a y  e x e r c i s e  l i e n  a v o i d a n c e  
p o w e r s ,  b u t  s u c h  r e q u i r e s  f i l i n g  o f  a n  a d ­
v e r s a r y  p r o c e e d i n g .  B a n k r . C o d e ,  1 1  U . S .  
C . A .  §  5 4 5 ( 2 ) ;  R u l e s  B a n k r . P r o c . R u l e  7 0 0 1 ,  
1 1  U . S . C . A .

P a u l  G .  H y m a n .  J r . ,  H o l m e ,  R o b e r t s  & 
O w e n .  D e n v e r ,  C o l o . ,  f o r  S t o r a g e  T e c h n o l o ­
g y  C o r p . .  d e b t o r .



T H E  F O L L O W I N G  D O C U M E N T  H A S  
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S t a n d a r d  A l a s k a P r o d u c t i o n  v. Schaible

Opinion by Judge Alarcon

SUMMARY

Jurisdiction

Affirming the district court’s order denying motion to dis­
miss, the court held that the claim was not ripe.

Standard Alaska Production Co., Exxon Corporation and 
Chevron U.S.A., Inc. (Producers) filed suit in the District of 
Alaska for injunctive and declaratory relief. They contended 
that continuation of an underlying state action filed by the 
State of Alaska against Producers and other defendants for 
damages far underpayment of royalties statutorily owed 
every Alaska resident, was a violation of Producer’s four­
teenth amendment right to trial before an impartial tribunal. 
Because of the damages sought in the underlying state action. 
Producers claimed that every potential judge and juror in 
Alaska state court had a direct and substantial pecuniary 
interest in the outcome of the underlying state action. Judge 
Belloni of the District of Oregon presided over the federal 
court proceedings and dismissed the Producers* federal cause 
of action on ripeness grounds.

|1| There was no finding by any court that Alaska could not 
provide an unbiased trier of fact and appellate court to con­
sider Producers' federal constitutional claims. Merely alleg­
ing there was no competent court in Alaska did not 
demonstrate that Alaska’s disqualification procedures were 
inadequate to resolve the issue of bias. |2| There was no evi­
dence in the record to support any estimated figure by Pro­
ducers establishing that as a result of a favorable judgment in 
the underlying state action there would be a substantial finan­
cial interest compelling disqualification for cause. (3| 
Producers' failure to raise their claim of bias before the
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Alaska wuuk> denied tr>at state’s judges the opportunity to 
determine whether they must decline to hear this matter 
because they have a substantial interest in the outcome. [4| 
Thus, the district court did not err in its determination that 
Producers’ claim of bias could not be resolved until a factual 
presentation demonstrating bias was made before the state 
trial judge.

COUNSEL
C. Douglas Floyd, San Francisco. California, for the appel­
lant. Chevron U.S.A., Inc.
Bruce Botelho, Assistant Attorney General, Department of 
Law, Oil, Gas & Mining Section. Juneau, Alaska, for the 
appellees/cross-appellants.

OPINION
ALARCON, Circuit Judge:

Standard Alaska Production Company, Exxon Corpora­
tion and Chevron U.S.A.. Inc. (Producers), appeal from the 
order granting the motion of Grace R Schaible, et al. (State 
Officials) to dismiss this suit on the ground that the claim is 
not ripe. The State Officials cross-appeal from (1) the denial 
of their motion to dismiss pursuant to the Eleventh Amend­
ment and (2) the refusal to dismiss this matter under Y o u n g e r  
v. H a r r i s , 401 U.S. 37 (1971). I

We review independently, without deference to the district 
court's rulings, each of the issues raised cn this appeal: (1) 
whether the district court erred in denying the motion to dis­
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miss based on the ground that federal jurisdiction was lacking 
due to the Eleventh Amendment, S o u t h  D e l t a  W a t e r  A g e n c y  
v. U n i t e d  S ta le s  D e p t ,  o f  I n t e r io r , 7G7 F.2d 531, 535 (9th Cir. 
1985); (2) whether the district court erred in dismissing the 
case on ripeness grounds, A s s in ib o in e  a n d  S io u x  T r ib e s  v. 
B o a r d  o f  O i l  a n d  G a s  C o n s e r v a t io n  o f  M o n t a n a , 792 F.2d 782, 
787 (9th Cir. 1986); and (3) whether this suit should have 
been dismissed pursuant to the Y o u n g e r abstention doctrine. 
W o r ld  F a m o u s  D r i n k i n g  E m p o r iu m ,  I n c . v. C i t y  o f  T e m p o .  
820 F.2d 1079, 1081 (9th Cir. 1987).

II

On September 2,1977, the State of Alaska (Alaska) filed an 
action in an Alaskan trial court for injunctive and declaratory 
relief against Amerada Hess Corporation and eighteen North 
Slope oil companies including Standard Alaska Production 
Company, Exxon Corporation, and Chevron, U.S.A., Inc. 
S ta t e  o f  A la s k a  v. A m e r a d a  H e s s  C o r p o r a t i o n  e l  a i .  Civil No. 
IJU-77-847, (Hess). Alaska sought a declaration of its rights 
under certain oil and gas leases negotiated with the Produc* 
ers.

On July 6,1983, Alaska filed a second amended complaint 
in the state action seeking damages for underpayment of roy- 
allies pursuant to the leasing agreement. In this pleading. 
Alaska alleged it had not received all of its royalties because 
the Producers had been underestimating the value of the oil 
and gas taken from Prudhoe Bay and Kuparuk River oil 
fields. The state court proceedings are scheduled for trial on 
April 4,1990.

In their amended complaint for injunctive and declaratory 
judgment, the Producers claim that there would be three 
basic adjustments to Alaska's share of royalties: (1) the lessees 
will owe at least S1 billion in royalties on past production: (2) 
the value of royalties on future production would increase by 
an additional $1 billion: and (3) Alaska would receive $600



million in contract adjustments on any oil previously 
received in the form of royalties-in-kind.

The Producers contend that “the monetary recovery sought 
by the state in H e s s will substantially increase the Alaska Per­
manent Fund and, consequently, the annual amount of divi­
dends from the fund that every Alaska resident has a 
statutory right to receive." Brief for Appellant? at 3, Fven 
resident of Alaska who applies and who meets certain resi­
dency requirements is entitled to receive an annual dividend 
from the earnings on the permanent fund investment. (Alaska 
Statute §§ 43.23.005-.015.) The residency requirements are: 
(1) that an applicant live in Alaska from October 1st through 
March 31st of the year preceding disbursement of dividends, 
and (2) the applicant submit a written statement of intent to 
remain a permanent resident of Alaska. I d . The amount of 
each year's dividend is determined by a fixed formula. 
(Alaska Statute 37,13.140).

Ill

On November 2, 1987, the Producers filed suit in the uis- 
trict Court for the District of Alaska for injunctive and 
declaratory relief under 42 U.S.C. § 1983 "on the pound that 
the continuation of [the state] action is a violation of their 
Fourteenth Amendment right to trial before an impartial 
tribunal." Brief for Appellants at 2. They claim that with an 
annual increase in dividends, "every potential judge and 
juror in Alaska state court has a direct and substantial pecuni­
ary interest in the outcome of H e s s . "  I d . at 3. The Producers 
argue that issuance of an injunction “would not prevent the 
state from pursuing its royalty claims against the H e s s  
defendants, but would require it to pursue those claims in an 
alternative forum where the judges and jurors have no finan­
cial interest in the case, such as the court of another state/' I d .

The State Officials moved to dismiss on the following 
grounds: (1) The Eleventh Amendment deprives the district

_____________ Standard Au s k.* Prodlction v . Schaibic 413*
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wuurt of subject matter jurisdiction; (2) There is no justiciable 
case or controversy; (3) Principles of comity and federalism 
embodied in the rule of abstention require dismissal; and (4) 
The complaint failed to allege sufficient facts to support a 
finding of a due process violation.

This mHtter was assigned to Judge Klc'mfcld of the united 
States District Court for the District of Alaska. Judge Klein- 
feld recused himself from presiding over this matter. Judge 
Kleinfeld advised the parties of the reasons he disqualified 
himself as follows:

I don’t think we need go so far as to examine a 
judge’s Mance sheets and the exact size of his fam­
ily. Mine is five, as counsel obviously researched 
when they wrote their memorandum. Some judges 
have smaller families and they make less money off 
o f  dividends, but it doesn't matter a whole lot, it's 
still substantial. It's substantial enough so that it 
would make a good hostile headline impairing the 
appearance of integrity of the judicial process.

As a result of Judge Kleinfeld's recusal. Judge Belloni of the 
United States District Court for the District of Oregon was 
designated to preside over the federal court proceedings. The 
district court dismissed the Producers' federal cause of action 
on ripeness grounds. The court expressly denied the motions 
to dismiss based on the eleventh Amendment and failure to 
state a claim. The court did not reach the State Officials' 
abstention arguments.

We first consider the State Officials’ contention in their 
cross-appeal tnat the district court lacked jurisdiction to hear 
this matter because they are immune from suit under the 
Eleventh Amendment.

IV
The Slate Officials argue that there is no federal court juris­

diction over this matter because the Eleventh Amendment
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prohibits a citizen from suing a state. E x  P a r t e  Y o u n g , 209 
U.S. 123, 159-60 (1908). Eleventh Amendment immunity 
extendi to an action or a suit filed against a state agency or 
official. P e n n h m t  S ta t e  S c h o o l  &  H o s p . v. H d l d f t m a n ,  465 
U.S. 89,101-102 (1984). 1  ne Eleventh Amendment does not, 
however, preclude a suit to enjoin a state official from violat­
ing the federal constitution. E x  P a r t e  Y o u n g , 209 U.S. at 159- 
60; P e n n h u r s t , 465 U.S. at 101-103.

The Producers allege that the filing of the H e s s  action in an 
Alaskan state court is a violation of their right under the 
Fourteenth Amendment to an impartial tribunal. They con­
tend that the monetary recovery sought in the H e s s  matter 
will increase the annual dividends paid to the Alaska resi­
dents. Thus, it is argued, every judge and potential juror in 
that state Mhas a direct and pecuniary" interest in the outcome 
of H e s s . Brief for Appellants at 3.

The State Officials argue, however, that "the connection 
between them and the alleged due process deprivation must 
be deemed too tenuous to permit reliance upon the doctrine 
of E x  P a r t e  Y o u n g  to avoid the bar of Eleventh Amendment 
stats immunity." Brief for Appellees at 36. They further argue 
that the essence of the Producers' claim "is directed at the 
effect of the Permanent Fund dividend program on the 
A m e r a d a  H e s s  judge and jury; their claim does not arise out 
of any allegation of unconstitutional conduct on the pa f t  of 
any of the defendants named here." I d .

The State Officials' argument is unpersuasive. They are the 
parties responsible for the filing and maintenance of the state 
court action against H e s s . Grace B. Schaible it the Attorney 
General of Alaska. She is responsible for bringing civil suits 
on behalf of the state. (Alaska Stat., { 44.23.020(b)). Judith 
M. Brady, the Commissioner of Natural Resources of the 
State of Alaska, Mary J. Hayes, the Director cf the Division 
of Lands, and James E. Eason, the Director of the Division of 
Oil and Gas are the officials responsible for collecting the roy-
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alty rrvenues in dispute in the state c o u i l  proceedings. ( I d .  
§§44.37.010 -.020, 38.05.035.) The action was assigned for 
trial before Waller L. Carpeneti of the Superior Court of the 
State of Alaska. The required connection with the enforce­
ment of the act, under the doctrine announced in E x  P a r t e  
Y o u n g , is therefore present.

We find that the Eleventh Amendment does not bar the 
Producers from seeking relief in the federal courts and we 
affirm the district court's denial of appellees' motion to dis­
miss under Eleventh Amendment state immunity.

V
The Producers contend that the district court erred in 

granting the state officials' motion to dismiss on the ground 
that the issue was not ripe for review. The Producers allege 
that "the district court failed to address the relevant questions 
governing the ripeness determination." Brief fnr Appellants 
at 13.

The doctrine of ripeness is intended "to prevent the courts, 
through avoidance of premature adjudication, from entan­
gling themselves in abstract disagreements over administra­
tive policies, and also to protect the agencies from judicial 
interference until an administrative decision has been for­
malized and its effects felt in a concrete way by the challeng­
ing parties." A b b o t t  L a b o r a t o r ie s  v. G a r d n e r , 387 U.S. 136, 
148-49 (1967). Ripeness requires an evaluation of "the fitness 
of the issues for judicial decision and the hardship to the par­
ties of withholding court consideration." I d . at 149. A claim 
is fit for decision if the issues raised are Primarily legal, rin nnt 
require further factual development, and the challenged 
action is final. F r ie d m a n  B r o t h e r s  I n v e s t m e n t  C o .  v. L e w is ,  

676 F.2d 1317,1319 (9th Cir. 1982).
The Producers contend that their due process claim is ripe 

for review because “there is nothing hypothetical, specula-
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tive, remote, or contingent about the denial of due process 
presently resulting from the pending Alaska state court action 
in H e s s . " Brief for Appellants at 10. They claim that their 
action seeks “to enjoin c u r r e n t l y  o n g o in g  proceedings before 
a financially interested tribunal on the ground that they have 
an absolute due process right to the adjudication of H e s s  by 
a disinterested judge and jury." I d . (emphasis in original). 
They argue that “[t]he right to a decisionmaker free of a pecu­
niary interest is absolute [and] it does not depend on any 
determination of actual bias." I d  at 11. The Producers assert 
that their “due process claim in this case thus presents a legal 
issue that ‘will not be clarified by fuitlicr factual 
development.’" I d . (citation omitted). They claim that the 
financial interest of every Alaskan judge or juror in the out­
come of the pending state proceedings supports a ruling that, 
as a matter of law, Alaska cannot provide an unbiased tribu­
nal.

The Producers argue further that the district court should 
not have dismissed their claim on ripeness grounds because 
“the state's disqualification procedures are inadequate to cure 
the financial bias in H e s s , which,.. . affects every Alaska resi­
dent regardless of subjective belief, and works a per se consti­
tutional disqualification of every judge or juror in Alaska 
state court." I d . at 24. They contend that “[successful invoca­
tion of the state's disqualification procedures would simply 
result in the appointment of another judge or juror having an 
identical pecuniary interest." I d . at 24-25. The Producers rely 
on G ib s o n  v. B e r r y h i l l , 411 U.S. 564 (1973), for the proposi­
tion that “an 'adequate opportunity’ dots not exist whcic, m 
in this case, the state tribunal has a financial interest in the 
outcome of the case:

' [ Y o u n g e r ] naturally presupposes the opportunity to 
raise and have timely decided by a competent state 
tribunal the federal issues involved. Here the predi­
cate for a Y o u n g e r v. H a r r i s  dismissal was lacking, 
for appellees alleged, and the District Court con-
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eluded, that the State Board of Optometry was 
i n c o m p e t e n t  b y  r e a s o n  o f  b ia s  t o  a d ju d ic a t e  t h e  is s u e s  

■ p e n d in g  b e fo r e  I t . "  ( I d , at 377Xemphasis added).'"
Reply Brief for Appellants at 21.

A brief summary of the issue before the Supreme Court in 
G ib s o n  will readily demonstrate that it does not support the 
Producers' argument. In G ib s o n , the Alabama Optometric 
Association (Association) filed with the Alabama Board of 
Optometry (Board) charges against various optometrists (the 
employee-pharmacists) who were practicing their profession 
as employees of Lee Optical Co. The Association asked the 
Board to revoke the licenses of each of the employee* 
optometrists. The Association alleged that the practice of 
optometry by individuals employed by a business establish* "1
ment was unethical conduct. I d . at 367*68.

Two days later, the Board filed a suit in state cc irt against '
Lee Optical Co. Peeking to enjoin the compan* from engag* 
ing in the ‘unlawful practice of optometry.'" I d , at 368. The j
state court enjoined Lee Optical from practicing optometry 
without a license or from employing licensed optometrists.
Thereafter the Board scheduled hearings on May 26th and 
27th on the unethical conduct charges brought against the 
employee-optometrists by the Association.

The employee-optometrists filed suit in the United States 
District Court against the Board, its individual members, and 
the Association pursuant to the Civil Rights Act, 42 U.S.C.
1 1983, for an injunction against the scheduled license revo­
cation proceedings. I d . at 569. The employee-optometrists 
alleged that they could not get a fair and impartial hearing 
because the Bosird was biased, I d .  at 570.

The district court concluded that the Board was so biased 
by pecuniary interests that it could not conduct the revoca­
tion hearings. I d , at 578. The district court found that of the
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192 licensed optometrists in Alabama, 92 were employed by 
a business establishment. None belonged to the Association. 
Each member of the Association was an independent optom­
etrist engaged in private practice for his own accord. Only 
members of the Association were eligible to be members of 
the Board. I d . at 578. The district court concluded from these 
facts that revocation of the employee-optometrists licenses 
“would possibly redound to the personal benefit of members 
of the Board." I d . at 578.

The Supreme Court concluded that the district court’3 find­
ings were not clearly erroneous. I d . at 579. Accordingly, the 
Supreme Court held in G ib s o n  that, based on the district 
court’s findings, "the pecuniary interest of the members of the 
Board of Optometry had sufficient substance to disqualify 
them, given the context in which this case arose." I d . at 579. 
The Supreme Court also concluded that the district court did 
not err in failing to abstain because the matter was pending 
before the Board. I d . at 577. The Court instructed that the 
application of Y o u n g e r v..  I  a r r i s  "presupposes the opportu- 
nity to raise and have timely decided by a c o m p e te n t state tri­
bunal the federal issues involved." I d . (emphasis added), ihe 
Supreme Court concluded that “the State Board of Optome­
try was incompetent by reason of bias to adjudicate the issues 
before it." I d .

[1] In the matter before this court, there has been no finding 
by any court that Alaska cannot provide an unbiased trier of 
fact and appellate court to consider the Producers' federal 
constitutional claims. The Producers have not presented to 
the state courts their claim that all Alaskan judges and pro­
spective jurors are biased because of a substantial pecuniary 
interest in the outcome of the pending proceedings in H e s s .  

The simple fact that the Producers claim that there is no com­
petent court in Alaska to preside over the injunctive and 
declaratory relief action does not demonstrate that Alaska’s 
disqualification procedures are inadequate to resolve the 
issue of bias. In O h io  C i v i l  R ig h t s  C o m m 'n  v. D a y t o n  C h r i s -

*
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t i a n  S c h o o ls ,  I n c . , 477 U.S. 619 (1986), the Supreme Court 
observed:

[W]e hive repeatedly rejected the argument that a 
constitutional attack on state procedures themselves 
‘automatically vitiates the adequacy of those proce- 
dures for purposes of the Y o u n g e r - H u f f m a n  line of 
cases.'

I d . at 628 (citation omitted).
In F la n g a s  v. S ta t e  B a r  o f  N e v a d a . 655 F.2d 946 (9th Cir. 

1981), the appellant obtained an injunction from the District 
Court of Nevada to bar the remaining unrecused judges of the 
Supra me Court of Nevada from hearing disciplinary proceed­
ings against an attorney based on affidavits alleging that bias 
against him by the present members of the court would also 
taint any substitute judges from the trial court. I d . at 947-48. 
We reversed the order granting the injunction. We distin­
guished G ib s o n  on the ground that the failure of the appellant 
to utilize Nevada's disqualification procedures makes it 
impossible for us to determine whether the factual allegations 
of pervasive bias were true. I d .  at 950. We held that “Flangas 
may not simply ignore the disqualification procedures based 
upon his perception that his chances of sucosas in disqualify­
ing the biased judges ‘are not auspicious.'” I d . (citation omit­
ted). We also noted in F la n g a s  that M[t]here is no indication 
in G ib s o n  that there was a statutory procedure for disqualifi- 
cation of the biased Board members.” I d .

{2j In Alaska, judges may be challenged for cause upon a 
showing of financial interest in the matter. (Alaska Statute 
22.20.020.) At such a proceeding, the Producers can mount a 
challenge to the Impartiality of the Alaska judges by attempt­
ing to show that each of them has a s u b s t a n t ia l pecuniary 
interest in the outcome of the H e s s  matter. We cannot deter­
mine from the present record whether this matter comes 
within the G ib s o n  exception to Y o u n g e r abstention. In
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G ib s o n , a decision to revoke the licenses of all optometrists 
employed by a business establishment would have reduced 
competition by almost fifty percent. Because all Board mem­
bers were in private practice, revocation would mean that it 
was possible that each Board member could almost double 
his income through fees obtained from former patients of the 
employee-optometrists. Here, the Producers argue that a 
judgment for Alaska would ultimately increase a qualified 
resident’s dividend from the permanent fund by $70 a year. 
No evidence has been presented, however, that supports this 
figure. Assuming that it is accurate, we do not have sufficient 
facts before us to determine whether an increase of $70 in 
dividends as a result of a favorable judgment for the state in 
H e s s  would constitute a substantial financial interest compel­
ling disqualification for cause. Aq evidentiary hearing will 
also inform a reviewing court whether all Alaska judges and 
jurors have applied for permanent fund dividends or 
whether, in order to provide a forum for the trial of this mat­
ter, any are willing to waive such benefits.

[3] The Producers’ failure to raise their claim of bias before 
the Alaska courts has denied that state's judges the opportu­
nity to determine whether they must decline to hear this mat­
ter because they have a substantial interest in the outcome of 
this matter. In P a r t in g t o n  v. G e d a n . No. 87-2375, slip op. 
2161 (March 13,1989), we stated that when a party “ ‘has not 
attempted to present his federal claims in related state court 
proceedings, [we will] assume that state procedures will 
afford an adequate remedy, in the absence of unambiguous 
authority to the contrary.' ” I d . at 2177 (quoting P e n n z o l l  C o .  

v. T e x a c o ,  I n c . , 481 U.S. 1, 15 (1987)). Here, a prompt due 
process challenge in the Alaska trial court may result in a fac­
tual determination that each Alaska judge and juror is not 
competent to hear this matter. Such a ruling would eliminate 
the federal constitutional claim without federal court inter­
ference and avoid a needless confiiu in this nation's dual 
court system.
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In addition, the Producers have failed to meet their burden 

of showing that the Alaskan state courts cannot provide a fair 
tribunal to hear their federal constitutional claims. S e e  id . (a 
litigant bears the burden of showing “that state procedural 
law barfs] presentation of [hi*] claims") (citation omitted). 
Instead, the Producers have bypassed the Alaska court system 
on the sensitive issue of its ability to provide a fair and impar­
tial trial in this matter. As a result, critical and dispositive fac­
tual questions remain unresolved,

We agree with the explanatiuu by the Eighth Circuit of its 
disposition of an appeal regarding a similar claim of bias:

The difficulty here is that the bias claim, unless first 
presented to the state court, does not reach constitu­
tional ripeness. If requested to do so, some state 
supreme court justices might well rule under the 
record presented to them that thay should step aside 
and allow others to be designated in their place. If 
some recuse themselves, and we in no way suggest 
that they should or shouldn't, this would obviate the 
necessity for any court to pass on the federal consti­
tutionality claims. Thus, we rule the constitutional 
issues are not ripe for decision since all state issues 
have not been presented to the state court.

P e te r s o n  v. S h e r a n , 635 F.2d 1335,1341 (Bth Cir. 1980) (cita­
tion omitted),

[4] The district court did not err in determining that the 
Producers’ claim of bias in the Alaska court system cannot be 
resolved until a factual presentation demonstrating bias is 
made before the state trial judge.

The Producers claim that the failure of the district court to 
decide whether an injunction should issue uu ripeness 
grounds creates a hardship for them. No showing has been 
made that the Producers will suffer any hardship by present*



ing to the state evidence, if any exists, that the Alaskan judges 
and potential jurors have a substantial pecuniary interest in 
the outcome of the H e s s  matter. The Producers argue that 
“(i]f the state is constitutionally rrnuired to i«clc relief in &u 
alternative forum, that determination should be made at the 
earliest opportunity to prevent as much needless delay and 
wasted pretrial and trial preparation as possible." Brief for 
Appellants at 12. This is a surprising argument for the Pro­
ducers to assert. They have had several yean to present a dis­
qualification motion in the state court regarding the 
competency of any Alaska judge to try the H e s s  matter. They 
have not dona so. Any injury suffered by the delay in deter­
mining the Producers' bias claim has been self-indicted. The 
Producen suggest that if they prevail on their disqualification 
theory, this matter can be tried in an “alternative forum." If 
so. no time has been wasted in trial preparation.

We are persuaded from our independent review of the mea­
gre record before us, that the question of the capacity of the 
State of Alaska to provide a fair and impartial trial and appel­
late review in the H e s s  matter is not ripe. Until a proper 
motion for disqualification is made in the state court, the dis­
puted factual questions concerning the alleged bias of all 
Alaska judges and jurors cannot be reviewed by any federal 
court.

In dismissing this matter without prejudice, the district 
rourt issued a challenge to ihe State of Alaska "to provide a 
forum which will ensure a fair trial before an unbiased judge 
and unbiased jurors" within a reasonable time. The district 
court invited the Producers "to re-open this federal case" if 
the State Officials fail to provide an unbiased forum within a 
reasonable time. We applaud the district court's wise resolu­
tion of a very delicate test of the joint responsibility of state 
and federal courts to provide every person with due process.

VI

in their cross-appeal, the State Officials contend that the 
district court should have dismissed this matter pursuant to

_____________ Standard A laska Production v. Schahle 4147
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the doctrine of Y o u n g e r  v. H a r r i s . We need not address the 
merits of this issue because we have determined that the dis­
trict court properly dismissed the federal constitutional issue 
raised in this matter because it is not ripe for review.

VII
The district court’s order denying the motion to dismiss 

pursuant to the Eleventh Amendment is Affirmed. The order 
dismissing this matter because it is not ripe is Affirmed.

PRINTED FOR ADMINISTRATIVE OFFICE—U.S. COURTS BY BARCLAYS / ELECTROORa Phk, —SAN FRANCT5CO-(41S) SSM13STh* turn miry, which d«n not conititute t p*n of the opinion of th* court, ii copyrighted 0 1919 by BarcUyt Uw PubiUb*n,





I I '
. Tv( i i )
D a t e  R e f e r r e d :  F e b r u a r y  20, 1990D a t a  o f  C o m m itt e e  A c t i o n i i _ F U R T H E R  R E F E R R A L S :

T h e  FIN A N C E C o m m itte e  c o n s i d e r e d :HOUSE B I L L  N O . 282 LOCAL AD M IN IST RA T IO N  OF P U B L IC  SCHOOLS"A n  A c t  r e l a t i n g  t o  l o c a l  a d m i n i s t r a t i o n  o f  p u b l i c  s c h o o l s . "
H B  282

RECOMMENDATIONS:[ y ]  b e  r e p l a c e d  w i t h  ___[ ] h a v e  a t t a c h e d  a m e n d m e n t(s)i / f  d o  pasr> 0] d o  n o t ' p a s s] n o  r e c o m m e n d a t io n
t] i n d i v i d u a l  r e c o m m e n d a t io n s  ] a d d i t i o n a l  r e f e r r a l  t o  t h e

a s  r i b  2 .6 1  C f i * A [ ] t h e  sam e t i t l e[ v/] a  new t i t l e

C o m m itte e
AD O PT S:ATTACHES NEW F IS C A L  N O T E ( s ) :(D e p t)[ ] f i s c a l  im p a c t ____________________

l e t t e r  o f  i n t e n tAPPROVES P R E V IO U S :
[ ] f i s c a l  n o t e ( s )[ ] z e r o  f i s c a l  n o t e  [ ] z e r o  w i t h  a n a l y s i s _

S IG N IN G  DO P A S S :
Ia y & c w

'/m

( D a te / D e p t)
[ x/i z e r o  f i s c a l  n o t e ( s )  D b g  2 2 o h o  [ ] z e r o  f n / a n a l y s i s  ___________________________

S IG N IN G :
f w - r f c x  t h i ;  U M U "15 y1 0



S T A T E  O F  A L A S K A
1 99 0  L E G IS L A T IV E  S E S S IO N

N o .  1

BILL V E R S I O N ; C S H B  2 8 2  ( H E S S)

PUBLISH DA T E :  HOUSE.. . 2 / 2 0 / 9 0

R E Q U E S T :
FISCAL NOTE

Revision Date: t ,----------- ,— Agency Affected:
vitia; Relating to local administration RRTr. k. 12 SuDDort 
of public schools ------------- -------------

Sponsor: Kcponen. B o v e r  and Ulmer

Requestor: H o u s e  H E S S ________________ __

Components: f o u n a a t i o ^

E X PE N D IT U R E S/R E V E N U E S: (Thousands of Dollars)
■ OPERATING F Y  91 F Y  92 F Y  93 F Y  94 F Y  95 F Y  96
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES
EQUIPMENT

L A N D  A  STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING *•0— - I t —
-0- -0- -0-

P O S IT IO N S :

ANALYSIS : (Attach a separate page if necessary)

Prepared b y : 
Division :•

Approved by Commissipi 
Agency: E d u c a t io

M ary H a k a l a

C A P T T A L •

R E V E N U E 1

F U N D I N G :  (Thousands of Dollars)

GENERAL FUND 

FEDERAL FUNDS 
OTHER '

TOTAL

-0- -0- - 0- -0- -0-

*

FULL-uME
PART-TIME
TEMPORARY

Distribution (by preparerfj: 
Legislative Finance 
Legislative Sponsor 
Requestor

w— . 465-2800
S S U j m s e z

.•William G./Deminert 2/16/90

page 1 of 1



Original s p o n s o r ( s ) : REP. KOPONEN, Boyer, Ulmer

IN THE HOUSE B Y  THE FINANCE COMMITTEE 

CS F O R  H OUSE BILL NO. 282 (Finance)

IN THE LE GI S L A T U R E  OF THE STATE OF A L A S K A  

SI XT EE NT H L E GI S LA TU RE  - SECOND SESSION

A  BILL

For an Act entitled: "An Act r elating to cooper a ti on  b e t w e e n  school d i s­

tricts for educational a nd administrative services 

and to the employment of chief school a d m i n i s t r a­

tors."

BE IT ENACTED BY THE LE GISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 14.14.110(a) is amended to read:

(a) W h e n  n e c e s s a r y  to provide m o r e  efficient or mor e economical 

educational services, a district m a y  cooperate or the department may  

require a district to cooperate w i t h  other districts, state-operated 

schools, or the B u re au  of Indian Affairs in p r o v id in g  educational or 

a dm inistrative services [OR IN EST AB LI SH I NG  BOAR DI N G AND TUITION

ARRANGEMENTS, A R R A NG EM EN TS  F O R  THE EXCHANGE OF PUPILS O R  TEACHERS, OR 

O T HE R SIMI L AR  ARRANGEMENTS]. However, if a cooperative arrangement 

requires pupils to live away from their us ua l homes, the school board 

shall provide classes w i t h i n  the attendance area w h e n  there are at 

least eight c hildren eligible to a ttend eleme nt ar y and secondary 

school in the attendance area. In this subsection

(1) " ad mi nistrative services" includes supervisory, m a i n t e­

nance, purchasing, or other services that are r e q u ir ed  for unified 

administration; and

(2) "educational services" includes boa rd in g an d tuition 

arrangements, pupil or teacher exchanges, special education services.

or curriculum development.

* Sec. 2. AS 14.14.110 is amended b y  adding a n e w  s ubsection to read:

-1- CSHB 282(Fin)
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(d) The department shall a n n u a l l y  report to the legislature on 

the cooperative arrangements entered into u nd er  (a) of this section, 

and shall include in the report the es ti m a t e d  cost savings resulting 

from the cooperative arrangements.

* Sec. 3. AS 14.14.130(a) is amen d ed  to read:

(a) Eac h school bo ar d  shall select and employ a qu alified person

as the chief school administrator for the district. In this s ub se c­

tion, "employ" includes employment by contract.

* Sec. 4. AS 14.14.130 is amended by adding a n e w  subsection to read:

(d) This section does n ot pro hi bi t two or m o r e  school districts

from sharing the services of a chief school administrator.
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A l a s k a  S t a t e  L e g i s l a t u r e
R e p r e s e n ta t iv e  N iilo  K o p o n e n

Pouch V  House District 21 119 N. Cushman, Suite 207
Juneau, Alaska 99811 Fairbanks, Alaska 99701

(907) 465-4992 (907) 456-8172

SPONSOR STATEMENT
A s  s t a t e  f i n a n c e s  g ro w  t i g h t e r  a n d  i n d i v i d u a l  s c h o o l  d i s t r i c t  e x p e n s e s  g ro w  l e s s  p r e d i c t a b l e ,  t h e  e c o n o m ic  d o w n s id e  o f  l o c a l  c o n t r o l  a p p e a r s .  We h a v e  c r e a t e d  55 s e p a r a t e  s c h o o l  d i s t r i c t s  e a c h  w it h  t h e  a u t h o r i t y  t o  c r e a t e  a n  e n t i r e  a d m i n i s t r a t i v e  s t r u c t u r e ,  i n c l u d i n g  s u p e r i n t e n d e n t  b u s i n e s s  m a n a g e r , p u r c h a s i n g ,  e t c .  I n  s m a l l  d i s t r i c t s  s u c h  e x p e n d i t u r e s  c a n  a b s o r o  o v e r  f i f t y  p e r c e n t  o f  t h e  b u d g e t ,  l e a v i n g  l e s s  f o r  t h e  d i r e c t  c la s s r o o m  s e r v i c e s  f o r  t h e  p u p i l s  f o r  whom we h a v e  c r e a t e d  t h e  s c h o o l s  an d  t h e  F o u n d a t io n  F u n d in g  P r o g r a m .O t h e r  s t a t e s ,  f a c e d  w it h  t h e  sam e p r o b le m , h a v e  t r i e d  a  v a r i e t y  o f  s o l u t i o n s .  T h i s  p r o p o s a l  p r e s e r v e s  t h e  a u t h o r i t y  a n d  p o w e rs  o f  e a c h  l o c a l l y  e l e c t e d  s c h o o l  b o a r d , b u t  p e r m i t s  th em  t o  v o l u n t a r i l y  j o i n  t o g e t h e r  t o  p r o v i d e  a n y  g i v e n  s e r v i c e  o r  s e r v i c e s  b o t h  _o  s a v e  m oney o r  t o  o r g a n i z e  p r o g r a m s  no o n e  s m a l l  d i s t r i c t  c a n  p r o v i d e  a l o n e .  I n  o t h e r  s t a t e s  t h e s e  a r r a n g e m e n t s  a r e  c a l l e d  " U n io n  S c h o o l  D i s t r i c t " ,  " C o o p e r a t i n g  S c h o o l  D i s t r i c t s " ,  " B o a r d s  o f  C o o p e r a t i v e  E d u c a t i o n  S e r v i c e s " ,  e t c .  an d  r u n  t h e  g a m b it  fro m  s e v e r a l  d i s t r i c t s  t h a t  j o i n t l y  h i r e  a s u p e r i n t e n d e n t  a n d  a d m i n i s t r a t i v e  s t a f f  t o  j o i n t  p r o v i s i o n  o f  s i n g l e  s e r v i c e s  s u c h  s p e c i a l  e d u c a t i o n .  T h e  b i l l  i s  d r a f t e d  t o  a f f o r d  t h e  g r e a t e s t  f l e x i b i l i t y  t o  l o c a l  d i s t r i c t s  i n  A l a s k a ,  r a t h e r  t h a n  p r e j u d g i n g  t h e  a r e a s  i n  w h ic h  t h e y  m ay c h o o s e  t o  d e v e lo p  j o i n t  p r o g r a m s .


