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representing certificated employees that does not meet the leave
requirements of AS 23.10.500 - 23.10.550, if the district or atten—
dance area establishes to the satisfaction of the commissioner that a
variance from the requirements of AS 23.10.500 - 23.10.550 1is neces—
sary to avoid a hardship on the school district based on the lack of
qualified, available substitute teachers to replace teachers on leave
under AS 23.10.500 - 23. 10.550 or the lack of available housing for
replacement teachers who do not live in the community.

Sec. 23.10.540. INVESTIGATION AND CONCILIATION OF COMPLAINTS,
(a) A person aggrieved by adenial of a right orprivilege granted by
AS 23.10.500 - 23.10.540 may file a complaint with thedepartment.

(b) The department shall informally, promptly, and impartially
investigate the matters set out in a filed complaint. IfT the investi—
gator determines that the allegations are supported by substantial
evidence, the 1investigator shall 1immediately try to eliminate the
denial of rights or privileges by conference, conciliation, and per—
suasion.

Sec” 23.10.550. DEFINITIONS. In AS 23.10.500 - 23.10.550,

(€H) "child"” means an individual who 1is

(A) under 18 years of age; or
3B 18 years of age or older and incapable of self-
care because of mental or physical disability;

(2) "employer”™ means a person, including the state and a
political subdivision of the state, who employed at least 21 employees
in the state for each working day during any period of 20 consecutive
workweeks in the preceding two calendar years;

(3) "health care provider™ has the meaning given in AS 18.-

23.070;

4) "parent”™ means a biological or adoptive parent, a
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parent-in-law, or a stepparent;
(5) "serious health condition”™ means an 1illness, injury,
Impairment, or physical or mental condition that involves
(A) inpatient care in a hospital, hospice, or residen—
tial health care facility; or
(B) continuing treatment or continuing supervision by
a health care provider;

(6) "small business facility” means a facility of an em—
ployer that did not employ 21 or more employees di ring any period of
20 consecutive workweeks 1in the preceding two calendar years;

) "state” includes the University of Alaska and the
executive, legislative, and judicial branches of state government
including public and quasi-public corporations and authorities estab—
lished by law.

* Sec. 7. AS 23.40.200 is amended by adding a new subsection to read:
(9) Notwithstanding any provision of AS 23.40.070 - 23.40.260 t«
the contrary, an agreement between an employer subject to AS 23.10.-
500 - 23.10.550 and an employee bargaining organization that conflicts
with the benefit provisions .of AS 23.10.500 - 23.10.550 1is void unless
the agreement provides benefits at least as beneficial to the employee
as those provided by AS 23.10.500 - 23.10.550.
* Sec. 8. AS 39.20.225(b)(4) 1is amended to read:

(4 Pregnancy and childbirth 1is a medical reason
female officer or employee to take personal leave. [A FEMALE OFFICER
OR EMPLOYEE, OTHERWISE QUALIFIED FOR A LEAVE OF ABSENCE, IS ENTITLED
TO TAKE A MAXIMUM OF NINE WEEKS LEAVE IMMEDIATELY PRECEDING AND FOL —
LOWING CHILDBIRTH. IF THE OFFICER®"S OR EMPLOYEE'S ACCRUED PERSONAL

LEAVE IS [INSUFFICIENT FOR THIS PURPOSE, THE OFFICER OR EMPLOYEE IS
ENTITLED TO TAKE LEAVE WITHOUT PAY FOR THE BALANCE OF THE NINE-WEEK
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PERI0D.]
Sec. 9. AS 39.20 is amended by adding a new section to read:

Sec. 39.20.305. FAMILY AND HEALTH LEAVE. (@) An officer or
employee who 1is otherwise qualified to take leave of absence may take
family leave for a total of 18 workweeks during any 24-month period.
An officer or employee taking Jleave under this section shall use
accrued personal leave. After exhausting accrued personal leave, the
officer or employee may take leave without pay for the balance of the
18-week period. IT the employee 1is entitled to a longer period of
time under AS 23.10.500, then the longer period applies. An eligible
employee is entitled to take family leave

(@)) because of pregnancy, the birth of a child of the
employee, or the placement of a child, other than the employee®s
stepchild, with the employee for adoption, in which case the entitle—
ment to leave expires at the end of the 12-month period beginning
after the date of the birth or placement; the department or agency may
require that an employee using family lei ¢ under this paragraph take
the leave in a single block of time;

(2 in order to carc for the employee®s child, spouse, or
parent who has a serious health condition; in this paragraph, "child"
includes the employee"s biological, adopted, or foster child, step—
child, legal ward, or a child to whom the employee stands in loco
parentis; and

(3) because of the employee®s own serious health ; fdition.

(b) IT the necessity for family leave under (a) of this section
is foreseeable Dbased on an expected birth or adoption or on planned
medical treatment or supervision, the employee shall provide the
employee®s department or agency head with prior notice of the expected
need for leave in a manner that is reasonable and practicable. IT the
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necessity for leave under this section is foreseeable based on planned
medical treatment or supervision, the employee shall also make a
reasonable effort to schedule the treatment or supervision so as not
to disrupt unduly the operations of the state department or agency,
subject to the approval of the health care provider of the employee or
the employee®s child, spouse, or parent.

(¢) Notwithstanding (a) of this section, if a parent or child of
two employees employed by the state has a serious health condition,
the state 1is not required to grant family Ileave to both employees
simultaneously.

(d) A state department or agency may refuse to grant an employee
family leave under (a) of this section if the department or agency
establishes that

(@)) the salary received by the”employee places the emp

in the top 10 percent of employees within that department or agency;

@) the employee has skills, knowledge, or mxperience
cannot be provided satisfactorily by other state employees during the
period of the proposed leave and that are. necessary to the department
or agency during that time to meet a business necessity.

(e) In this section, "child,” "health care provider”™" "parent,"

and "serious health condition”™ have the meanings given in AS 23.10.-

'S * Sec. 10. Notwithstanding AS 14.20.590(b), enacted by sec. 5 of this
2: Act, AS 23. 10.500 - 23. 10.550, enacted by sec. 6 of this Act, and AS 23.-
26?40.200(g), enacted by sec. 7 of this Act, a collective bargaining agreement
2711 in effect on the effective date of this Act that contains terms that do not

1
23jcomply with AS 23. 10.500 - 23. 10.550 remains valid until "the agreement

|
29f expires. However, the contract may not be extended by agreement or renewed

CSHB 155(Fin) . -10-



T; unless it complies with AS 14.20.590(b), AS 23.10.530, or AS 23.40.200(g)

2. as applicable.
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OFFERED IN THE HOUSE BY REP. BROWN

Page

TO: CSHB 155 (Finance)

2, line 29, after "23. 10.550":

Insert. ror the commissioner of education has waived compliance with

AS 23.10.500 - 23.10.550 under AS 23.10.530(c)"

Page

Page

6, line 21, after "However,":

Insert "except as provided in (c¢c) of this section,”

6, after line 24:
Insert a.new subsection to read:

"(c) The commissioner of education may approve a collective
bargaining agreement entered into between a school district or a
regional educational attendance area and a bargaining organization
representing certificated employees that does not meet the leave
requirements of AS 23.10.500 - 23.10.550, 1if the district or atten-—
dance area establishes to the satisfaction of the commissioner that a
variance from the requirements of AS 23.10.500 - 23.10.550 1is neces—
sary to avoid a hardship on the school district based on the lack of
qualified, available substitute teachers to replace teachers on leave
under AS 23.10.500 - 23.10.550 or the lack of available housing for

replacement teachers who do not live in the community.”
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OFFERED IN THE HOUSE

Page

Page

Page

Page

Page

Page

TO: CSHB 155(HESS)

1, line 6, after "rights":

Insert "for public emnloyees”

1, line 10, after

"Alaska":

Insert "Public Employee”

1, line 29, after

Insert "public”

2, line 3, after

Insert "public”

6, line 19:
Delete "a person,

Delete "and"

Insert "or

6, line 20:

Delete "who

Insert "that"

"entitle":

"of":

including”

BY REP. PHILLIPS
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AMENDMENT

OFFERED IN THE HOUSE

TO: CSHB 155(HESS)

Page 1, line 6, after "rights":

Insert "for state employees™

Page 1, line 10, after "Alaska":

Insert "State Employee™

Page 1, line 29, after "entitle":

Insert "state"

Page 2, line 3:
Delete "employers"®

Insert "the state"

Page 2, linos 6-7:
Delete "an employer subject to AS 23.10.500 -

Insert "the state"

Page 2, line 8:
Delete "AS 23.10.500 - 23.10.550"

Insert "AS 39.20.305 - 39.20.309"

‘_‘t>

3y"/9cy

BY REP. PHILLIPS
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Page 2, line 11:
Delete "AS 23.10.500 - 23.10.550"

Insert "AS 39.20.305 - 39.20.309"

Page 2, line 12 through page 7, line 11:

Delete all material.
Renumber the following bill sections accordingly.
Page 7, lines 14 - 15:
Delete "an employer subject to AS 23.10.500 - 23.10.550"

Insert "the state"

Page 7, line 16:

Delete "AS 23.10.500 - 23.10.550"

Insert "AS 39.20.305 - 39.20.309"
Page 7, line 19:
Delete "AS 23.10.500 - 23.10.550"

Insert "AS 39.20.305 - 39.20.309"

Page 7, line 29:
Delete "a new section”

Insert "new sections"

Page 8, line 8:
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Page

Delete "AS 23. 10.500"

Insert "this section”

9, lines 18 - 20:
Delete all material and insert:

"(e) The 9tate shall grant an employee whose health is affected
by pregnancy, childbirth, or a related medical condition the same
employment benefits and privileges that the state grants to other
employees with similar ability to work who are not so affected, in—
cluding allowing the employee to take disability or sick leave or
other accrued leave that the state makes available to temporarily dis—
abled employees.

@) During the time that an employee 1is on Jleave under this
section, the state shall m.intain coverage under any group health plan
at the level and under the conditions that coverage would have been
provided if the employee had been employed continuously from the date
the leave began to the date the employee returns from leave under (9g)
of this section. However, the state employee shall pay all of the
costs for maintaining health 1insurance coverage during a period of
unpaid leave.

(g) Unless the department or agency"s circumstances have changed
to make it impossible or unreasonable, when an employee returns from
leave under this section, the department or agency shall restore the
employee

(1) to the position of employment held by the employee when

the leave began; or
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(2) to a substantially similar position with substan
similar benefits, pay, and other terms and conditions of employment.

(h) The provisions of AS 39.20.305 - 39.20.309

(D do not affect any other provision of law relating to
sex discrimination, pregnancy, or parenthood;

(2) are subject to collective bargaining; however, a col—
lective bargaining contract 1is void unless it contains terms giving
employees benefits comparable to those provided by AS 39.20.305 -
39.20.309.

(1) A person aggrieved by a denial of a right or privilege
granted by AS 39.20.305 - 39.20.309 may file a complaint with the
Department of Labor. The department shall informally, promptly, and
impartially investigate the matters set out in a filed complaint. If
the 1investigator determines that the allegations are supported by
substantial evidence, the investigator shall immediately try to elimi—
nate the denial of rights or privileges by conference, conciliation,
and persuasion.

Sec. 39.20.307. EMPLOYEE TRANSFER. (a) A pregnant employee may
request a transfer to a suitable position under this section. A
department or agency may not fill the position with a person other
than the requesting employee until the department or agency has of-
fe~ed the position to the employee and the employee has refused the
offer. A position is suitable if

(¢)) it is an existing unfilled position in the same
istrative division in which the employee 1is currently employed and is

less strenuous or less hazardous than the employee®s current position;
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) transfer to the position 1is recommended by a licensed
health care provider;

3) the employee is qualified and immediately able to
perform the duties of the position; and

4) the transfer will not subject the state to legal
liability.

(o)) The state shall compensate an employee who receives a trans-
fer under this section at a rate at least equal to the lesser of the
rate, as adjusted by changes to compensation that apply generally to
the work force, at which

11 the employee was <compensated immediately before re—

questing the transfer; or

) the position into which the employee transfer
compensated.
Sec. 39.20.309. DEFINITIONS. In AS 39.20.305 - 39.20.309,
(1) "child” means an individual who 1is

(A) under 18 years of age; or
(B) 18 years of age or older and incapable of self-
care because of mental or physical disability;
(2) "health care provider"” has the meaning given in AS 18.-
23.070;
3) "parent” means a biological or adoptive parent, a
parent-in-law, or a stepparent;
4) "serious health condition™ means an 1illness, injury,
impairment, or physical or mental condition that involves

(A) inpatient care in a hospital, hospice, or
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residential health care facility; or
(B) continuing treatment or continuing supervis
a health care provider;

(5) "state" includes the University of Alaska a
executive, legislative, and judicial branches of state government
including public and quasi-public corporations and authorities estab””
lished by law.

Sec. 7. AS 39.20.310 is amended to read:

Sec. 39.20.310. EXCEPTIONS. AS 39.20.200 - 39.20.330 do not
apply to
¢)) members of the state legislature, the governor, the
lieutenant governor, and justices and judges of the supreme and supe-—
rior courts and of the court of appeals, but nothing in AS 39.20.200 -
39.20.330 may be construed to diminish the salaries fixed by law for
these officers by reason of absence from duty on account of illness or

otherwise;

(2) magistrates serving the state on less than a full-time
basis;

(3) officers, members of the teaching staff, and employees
of the University of Alaska, except as provided 1in AS 39.20.305 -
39.20.309;

(4) [REPEALED]

(5) persons employed in a professional capacity to make a
temporary and special 1inquiry, study, or examination as authorized by
the governor, the legislature, or a legislative committee;

(6) members of boards, commissions, and authorities who are
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not otherwise employed by the state;

@) temporary employees hired for periods of less than 12
consecutive months;

(8) persons employed by the division of marine transporta—
tion as masters and members of the crews operating the state ferry
system who are covered by collective bargaining agreements as provided
in AS 23.40.040, except as expressly provided by AS 39.20.305 - 39.-
20.309 or by other law;

(9) persons employed by the state who are covered by col—
lective bargaining agreements as provided in AS 23.40.210, except as

expressly provided by AS 39.20.305 - 39.27~.309 or by other law.

Renumber the following bill section accordingly.

Page 9, line 22:
Delete "AS 23.10.500 - 23.10.550, enacted by sec. 4"

Insert "AS 39.20.305 - 39.20.309, enacted by sec. 6"

Page 9, line 23:
Delete "5"
Insert "4"

After "agreement":

Insert "between the state and a labor organization representing state

employees™

Page 9, line 25:
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The Division arrived at the Fiscal Note requiring one additional
investigator by extrapolating available statistics from two different

sources t

As you may know, this proposed legislation provides for broader
protection than that afforded in most other states®™ existing laws. In
addition, such legislation 1is most often found blended in with the
other state"s equivalent of our Human Rights Commission. These two
factors have made it difficult to segregate the impact of such laws on
other states™ programs. However, by making a few assumptions, we were

able to develop some meaningful statistics.

} )
»

in 1907-88 the State of California, Fair Employment Administration
office processed 8322 cases. Of those, 1123f (14 percent) 1involved
p}egnancy related offenses. These numbers do not separate out
pregnancy leave problems specifically. Neither do they incorporate
additional protected classes such as personal sick leave as
contemplated in Alaska®"s legislation.

| >

By presuming that these two factors will offset each other, we can use
the 14 percent impact to analyze potential impact in Alaska. [In doing
so, we would project an approximate 1increase on case load of 14
percent. We currently process approximately 1400 wage claims annually
statewide, with an average of 200 claims per 1investigator. A 14

percent increase would be 196 claims or one investigator position.



To double check this analysis, we also approached the question from an
employer perspective. The Department®s Research and Analysis section
reports that there are approximately 10,900 employers in the state.
We handle 1400 claims annually. Allowing for repeat and multiple
offenders as well as invalid claims, this number equates to 600-800
employers or five to eight percent of the total number who violate our
laws annually. IT we apply this same percentage of violations to the
new bill, we can approximate the number of complaints expected. In
its projections for Alaska, The Institute for Women®s Policy Research
estimates that 4000 Alaskan employees will take advantage of this law
annually. If we take the low estimate of five percent and apply it to
the number of potential affected employees, we could expect 200

complaints per year.

it is important to note that these estimates are conservative in that
the presumptions made were based on the bill"s effect before the
addition of personal sick leave; and, where given an option, we elected
to use the smallest variable in our calculations. We determined to err
on the side of conservation as we did not want to hamper the bill with

an exorbitant Fiscal Note.

Therefore, we feel that the request for one position may underestimate
the actual impact. We nonetheless are confident that at least one will

be necessary, with overflow being absorbed by existing staff.

It is interesting to note that Human Rights, in a separate analysis

arrived at nearly the same conclusion; 1i.e., one additional staff

investigator.



TESTIMONY TO THE HOUSE FINANCE COMMITTEE MARCH 7, 1990

Patricia Chamberlin Clark
Board Member, Resource Center for Parents & Children

Fairbanks, Alaska

Legislative Chair, Alaska State Federation of Business &
Professional Women

The Board of Directors of the Fairbanks Resource Center for Parents
and Children, as a local agency dealing with child abuse, strongly
urges your committee passage of CS HB 155 (Finance). 1In our daily
efforts we see the results of problems that arise when parents have
to return to work in order to save their jobs. Often when they
really need to stay at home for a longer time. This same stress
can affect a family when other family care needs arise and the
necessity of protecting a job simply creates more tension within
a home.

As Legislative Chair for the Alaska Federation of BPW, I wish co
inform you that our organization strongly supports CS HB 155
(Finance) at the state level, just as our national organization
supports action at the national level. A number of our state
members of BPW are also member of NFIB and their local Chamber of
Commerce and recognize the need for CS HB 155 (Finance). Members
of your committee, as well as other legislators, will be hearing
from constituents in support of this legislation.

BPW and the Fairbanks Resource Center for Parents and Children
oppose any amendments to CS HB 155 (Finance) that would decrease
the numbers of employees receiving the benefits of family leave.

Our organization is in accord with the stand of the Alaska Women-®s
Lobby and the Alaska Women®s on matters pertaining to this
legislation.

Thank you for your time. I am sorry | was unable to testify in
person on March 7, 1990 but the hearing on the bill was postponed.

Patricia Chamberlin Clark
612 Sprucewood

Fairbanks, Alaska 99701
907/479-2735



POUCH Y sTATECAPHICK

JNEAU. ALASKA 9B el
907.465-3800
LEGISLATIVE AFFAIRS AGENCY
MEMORANDUM February 1, 1990
SUBJECT: Equal protection questions in The Family Pro—

tection Act
(CSHB 155 ( ) 1/29/90)

T0: Representative Kay Brown

FROM: Teresa B. Cramer~/MA/
Legislative Counsel

You have asked whether the exclusion from coverage of the
employees of a small business facility violates the equal
protection clause of the state or federal constitution.
There has not been time to thoroughly research this issue.
On the basis of the review that time has permitted, in my
opinion the courts would probably find that the legislation
was valid.

The Alaska Family Protection Act grants employees of those
employers covered by the Act rights to additional unpaid
leave, continuation of any group health insurance at the
employee™s expense, and thelright to return to work for the
employer at the end of the leave. See Sec. 23.10.500(b),
(d), and (e). Under the Committee Substitute, these bene—
fits are granted to employees of an "employer,”™ defined 1in
Sec. 23.10.550(2) as

a person, including the state and a political subdivi-—
sion of the state, who employed at least 21 employees
in the state for each working day during any period of
20 consecutive workweeks 1in the preceding two calendar
years."

Under Sec. 23.10.500(f), the employees at a "small business
facility"” are excluded from the protections granted by the
Act if the employer did not have more than 20 employees
working within 50 road miles of the small business facility
during the period of 20 consecutive workweeks.



Representative Kav Brown
Page 2
February 1, 1990

The state equal protection standard is more rigorous than
the federal standard. If legislation is constitutional
under the state standard, it will survive a federal chal —
lenge. The state supreme court recently articulated state
equal protection analysis in State v. Enserch, __ P.2d ___ ,
Opinion No. 3539 December 18, 1989, pg 22 - 24. Under the
state analysis, the court first determines the importance of
the individual interest impaired by the challenged enact—
ment. Then the court examines the importance of the state
interest underlying the enactment. The state"s interest
must satisfy a standard found on a continuum from mere
legitimacy to a compelling interest. The final step in the
examination is the connection between the state interest and
the means adopted in the legislation to carry out that
interest. Depending on the importance of the individual®s
interest, determined in the first step of the analysis, the
equal protection clause requires that the connection fall
somewhere on a continuum from substantial relationship to
least restrictive means.

The individual®s interest under the committee substitute is
in receiving the additional job benefits set out in Sec. 23.-
10.500. The court has not examined a distinction of this
kind under the sliding scale equal protection analysis it
now uses. It seems likely that the court would find the
individual®s interest to be significant but less important
than a person®s interest in access to employment, which the
court reviewed Enserch, and found to be an important right.
If the right to these benefits is a significant right, the
purpose of the legislation must bear a fair and substantial
relationship to the methods chosen to achieve the legisla—
tive goals.

The state®"s interest in the legislation as a whole 1is in
furthering family care for children and other family members
who have health problems. This interest is an important
state interest. The state®s interest in the distinction
made between employees at small business facilities and
other employees 1is in accommodating the needs of employers
of small businesses, who probably have less flexibility 1in
staffing arrangements than do larger employers. Resolution
of the question of whether the distinction is constitutional
depends on the evidence brought forward to support it. I
the state can show that small businesses have a signifi—
cantly harder time accommodating the leave provisions
required by the legislation, then the court would uphold the
distinction.



The final step in equal protection analysis 1is the con—
nection between the state"s interest in caring for family
and employees and the means adopted by the legislation to
accomplish that. The legislation balances the interest the
state has 1in protecting families by requiring most employers
to offer employees family leave with concern for those
employers who have few employees and who would find the
requirements of the legislation harder to meet. The fit
between the objective of the legislation and the benefits
granted by the law seems reasonably close, although not per—
fect. Some small employers may be better able to continue
operations in the absence of an employee on family leave,
than employers with a larger workforce. But it seems prob—
able that the evidence would support the distinction between
large and small employers and that the connection between
the categories created by the legislation and the state"s
goals in enacting it would be held to be sufficiently close.

If | may be of further assistance, please advise.

TBC:pl
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i
HB 155 COMMENTS

We should oppose this propmsad legislation for three primary
reasonsi m

1* 1t conflicts with-n b«*ic principle of deferral to local control.
That principle is that policies with regard to entitlement of public
employees of local governments m Alaska should be determined by the.
public which employs them. The Ilocal taxpayers should have the
ability to determine compensation and benefits for their employees
through their local elected offical»-»ot have such items mandated for them
by a different authority which affords them minimal opportunity for input.

2. It has a direct cost impact for employers. Differing studies m the human
resources field have indicated that it coats approximately .20% of the
salary of a position, to recruit, select and train a replacement.

With that requirement for 12 positions a year under this policy, our
costa could be increased by as much as &120,000 annually.

3. It has more significant programmatic impacts. Currently we alllow
employees to take up to 90 days of unpaid leave per year for personal
and/or medical reasons. We are able, however, to have some control on
when persona! leave it taken and, if medical leave 1is taken on whether
to fill the position on a temporary or regular replacement basis depending
cn the workload and requirements of the program. This legislation would
remove that control. We would be required to only replace on a temporary
basis and to guarantee to hold the position for the employee to accomodate
their personal needs. There 1is no recognition of the legitimate needs of
the public to be served or the employer to have essential work performed

in a consistent manner.

I would recommend that if the State is really desirous of granting additional
benfisa to its employees, who already have a very generous 1ieave package, that
it do ao.by amending the leave provisions of AS 39.20 which apply specifically
to fctate employees, They do not need to inflict their desired conditions of
employment for their workforee-which are both costly and inefficient®on other

public and private employers.

Zo s 0 tkKkssesK ass vow nannm ©



KEY COMMITTEE VOTE - H.B. 155

u
You will soon be asked to vote in the Finance Committee on
H.B. 155, legislation which mandates that employers give most
employees a minimum of 18 weeks of unpaid parental leave. The
bill also essentially requires the employer to restore the em—
ployee who has taken parental leave to her/his prior job with the
same level of pay and benefits.

NFIB/ALASKA®"s 4,200 members oppose H.B. 155 in its present
form and will be supporting amendments in Committee to make the

bill acceptable to our members.
We oppose the bill for following public policy reasons:

Xo There is no demonstrated need for this bill; put simply,
H.B. 155 is a solution looking for a problem.

2. Although NFIB/Alaska®s members generally support generous
employee leave policies, we staunchly oppose state government
mandating that small business must adopt such policies.

3. H.B. 155 carves the very heart out of the collective bar—
gaining process by forcing new terms and conditions on parental
leave which now exist in many Alaskan labor contracts.

4. If concern about discrimination is the driving force behind
the bill, far-reaching federal and state anti-discrimination laws
already on the books offer effective protection to workers.



TESTIMONY TO THE HOUSE FINANCE COMMITTEE MARCH 7, 1990

Patricia Chamberlin Clark
Board Member, Resource Center for Parents & Children

Fairbanks, Alaska

Legislative Chair, Alaska State Federation of Business &
Professional Women

The Board of Directors of the Fairbanks Resource Center for Parents
and Children, as a local agency dealing with child abuse, strongly
urges your committee passage of CS HB 155 (Finance). 1In our daily
efforts we see the results of problems that arise when parent have
to return to work in order to save their jobs. Often when they
really need to stay at home for a longer tinme. This same stress
can affect a family when other family care needs arise and the
necessity of protecting a job simply creates mors tension within
a home.

As Legislative Chair for the Alaska Federation of BPW, 1 wish to
inform you that our organization strongly supports CS HB 155
(Finance) at the state level, jJjust as our national organization
supports action at the national Ilevel. A number of our state
members of BPW are also member of NFIB and their local Chamber of
Commerce and recognize the need for CS HB 155 (Finance). Members
of your committee, as well as other legislators, will be hearing
from constituents in support of this legislation.

BPW and the Fairbanks Resource Center for Parents and Children
oppose any amendments to CS HB 155 (Finance) that would decrease
the numbers of employees receiving the benefits of family leave.

Our organization is in accord with the stand of the Alaska Women®s
Lobby and the Alaska Women®s on matters pertaining to this
legislation.

Thank you for your time. I am sorry I was unable to testify in
person on March 7, 1990 but the hearing on the bill was postponed.

Patricia Chamberlin Clark
612 Sprucewood

Fairbanks, Alaska 99701
907/479-2735
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MEMORANDUM February 1, 1990

SUBJECT: Equal protection questions in The Family Pro—
tection Act
(CSHB 155 ( ) 1/29/90)

TO: Representative Kay Brown

FROM: Teresa B. Cramer®""AN-**
Legislative Counsel

You have asked whether the exclusion from coverage of the
employees of a small business facility violates the equal
protection clause of the state or federal constitution.
There has not been time to thoroughly research this 1issue.
On the basis of the review that time has permittedmin my
opinion the courts would probably find that the legislation
was valid.

The Alaska Family Protection Act grants employees of those
employers covered by the Act rights to additional unpaid
leave, continuation of any group health insurance at the
employee & expense, and the*right to return to work for the
employer at the end of the leave. See Sec. 23.10.500(hb),
(d), and (e). Under the Committee Substitute, these bene—
fits are granted to employees of an “@mployer,” defined in
Sec. 23.10.550(2) as

a person, including the state and a political subdivi—
sion of the state, who employed at least 21 employees
in the state for each working day during any period of
20 consecutive workweeks 1in the preceding two calendar
years."

Under Sec. 23.10.500(Ff), the employees at a "small business
facility” are excluded from the protections granted by the
Act if the employer did not have mere than 20 employees
working within 50 road miles of the small business facility
during the period of 20 consecutive workweeks.
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Representative Kay Brown

Page 2
February 1, 1990

The state equal protection standard is more rigorous than
the federal standard. IT legislation is constitutional
under the state standard, it will survive a federal chal —
lenge. The state supreme court recently articulated state
equal protection analysis in State v. Enserch, P.2d __ ,
Opinion No. 3539 December 18, 1989, pg 22 - 24. Under the
state analysis, the court first determines the importance of
the individual interest impaired by the challenged enact—
ment. Then the court examines the importance of the state

interest underlying the enactment. The state®"s interest
must satisfy a standard found on a continuum from mere
legitimacy to a compelling interest. The final step in the

examination is the connection between the state interest and
the means adopted in the legislation to carry out that
interest. Depending on the importance of the individual 3
interest, determined in the first step of the analysis, the
equal protection clause requires that the connection fall
somewhere on a continuum from substantial relationship to
least restrictive means.

The individual®s interest under the committee substitute is
in receiving the additional job benefits set out in Sec. 23.
10.500. The court has not examined a distinction of this
kind under the sliding scale equal protection analysis it
now uses. It seems likely that the court would find the
individual®s interest to be significant but less important
than a person®s interest in access to employment, which the
court reviewed Enserch, and found to be an important right.
If the right to these benefits is a significant right, the
purpose of the legislation must bear a fair and substantial
relationship to the methods chosen to achieve the legisla-
tive goals.

The state®s interest in the legislation as a whole 1is 1in
furthering family care for children and other family members
who have health problems. This interest is an important
state interest. The state"s interest in the distinction
made between employees at small business facilities and
other employees 1is in accommodating the needs of employers
of small businesses, who probably have less flexibility in
staffing arrangements than do larger employers. Resolution
of the question of whether the distinction is constitutional
depends on the evidence brought forward to support it. It
the state can show that small businesses have a signifi—
cantly harder time accommodating the leave provisions
required by the legislation, then the court would uphold the
distinction.



Representative Kay Brown
Page 3 «;
February 1, 1990

The final step in equal protection analysis 1is the con—
nection between the state®s interest in caring for family
and employees and the means adopted by the legislation to
accomplish that. The legislation balances the interest the
state has 1in protecting families by requiring most employers
to offer employees family leave with concern for those
employers who have few employees and who would find the
requirements of the legislation harder to meet. The fit
between the objective of the legislation and the benefits
granted by the law seems reasonably close, although not per—
fect. Some small employers may be better able to continue
operations in the absence of an employee on family leave,
than employers with a larger workforce. But it seems prob—
able that the evidence would support the distinction between
large and small employers and that the connection between
the categories created by the legislation and the state"s
goals in enacting it would be held to be sufficiently close.

IT 1 may be of further assistance, please advise.

TBC:pl
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PARENTAL LEAVE DATA Updated 1/29/90

Number of Firms and Employees Affected by Parental Leave Legislation

Table 1

Number of Firms and Employees by Size of Firm
Alaska Employment for May 1989

Privgte Sector Local Govt.
Firms Employees Emolovees
20 or Fewer Employees 9,720 51,697 1,147
21 or more Employees 1,183 107,339 28,286 4
50 or Fewer Employees 10,439 74,342 3,199
51 or More Employees 464 84,694 26,234
100 or Fewer Employees 10,679 92,227 4,840
101 or More Employees 224 66,809 24,593

Approximately two thirds of all private sector employees, 107 thousand workers, are
employed by firms which would be covered by the parental leave legislation as
proposed (see table 1). However, only about 11 percent of all Alaska private sector
firms would be involved. If the size of firm affected were raised to 101 employees or
more, approximately 224 private sector firms and 42 percent of Alaska’s private sector
wage and salary workers would be affected.

This estimate is slightly higher than previous estimates due primarily to the recent upturn
in the Alaska economy. However, it should be noted that this estimate of the number
of employees affected by the parental leave legislation is a high case estimate. Many
firms with seasonal employment patterns or large numbers of part time workers would
have many fewer eligible employees than would be suggested by average monthly
employment figures. Employee turnover was not factored into these estimates.

Methodology and Limitations
We extracted the 1988 and 1989 monthly employment history of all firms and local

governments in Alaska. By examining average monthly employment figures we identified
firms that had 21 or more employees, 51 or more employees and 101 or more
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employees during every month of any five month period in 1988 and the first six months

of 1989. in addition, only firms that had employment in June, 1989 (the most recent
month for which data is available) were included in this analysis.

The estimate of the number of employees affected was based on employment during
May of 1989. We did not examine the employment history of individual workers by firm
to identify those that had been employed for six consecutive months(one of the
legislative requirements of the program). Alaska’s high rate of interstate migration,
employee turnover and many other factors would necessarily reduce the number of
employees eligible for parental leave. In 1985-1986, Alaska had a migration rate of
approximately 10 percent.
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. . . s P.O. Box 201844
An Affiliate of the American Givil Libeniei Union Anchoraga, AK 99620-1844

Offlc* Location:
310 K Strset
Anchorage, Alaika
(907) 2732298

Jaml# Sollanbach
Exacuttve Director

Date: March 7, 1969

To: House Labor and Commerce Committee
From: Jamie Bollenbach, Exec. Dir. RKkCLU
Re: Comments on HB 155

The Alaska CM I Liberties Union supports family leave legislation
which protects the rights of employees to raise a family and
continue working without fear of adverse consequences. He belieue
that this type of legislation extends fair treatment for all
employees, and promotes an end to employment discrimination against
parents of all kInd3, male or female, present or future, single or
married. The American CM 1 Liberties Union lobbied hard on behalf
of sImillar legislation at the federal Ilevel.

People employed by companies without leave polices risk losing
their Jobs if they must be absent because of pregnancy or serious
medical conditions In the family. Some states tried to soften the
Impact of Inadequete leaue policies by mandating a special minimum
leaue for pregnant workers. This hinders equality between men and
women In the workplace, Special treatment for pregnant women
legitimizes sex discrimination and simply Ignores the role of men
as parents.

The ACLU would oppose legislation which singled out pregnant women
for disability leaue without granting family leaue to other
employees because such legislation would discriminate on the basis
of gender. He support legislation that preserves the principle of
equal treatment for men and women In the workplace,

HB 155 recognizes that pregnancy does not fundamentally differ from
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FILE! HB155 RESPONSE A VM/SP CONVERSATIONAL MONITOR SYSTEM

To: Sioux Plummer
From: Bruc
Subject: uest for commente on CSHB 155 (draft) * for proposed Substitute

Datu: January 17» 1990

The draft legislation contains three new elements which warrant
comment and consideration.

1

The draft expands the universe of applicability from family and
parental leave to sick leave claimed by the emJ)onee in the
event of a seriouB health condition. If enacted, this would Bignifi-
cantly increase employee entitlements beyond those provided in
collective bargaining agreements without the opportunity to
achieve an appropriate alternative or 3UId pro quo. _ _

In addition, the employer’s hands would effectively be tied in
situations in which there is no expectation that the employee
will be able to return to work. At present, the State may _
administratively terminate such employees and permanently refill
the vacated position. Under the terms of the bill as written, it
would- appear that the employee could insist on being retained

for the full IS weeks, forcing the employer to leave the position
vacant or to fill it with a substitute or- temporary employee.

|
The draft requires that collective bargainin% agreements contain
provisions "at leaBt as heneficial® rather than "comparable" as in
the previous version. Whille admittedly the language change is not
on its surface eart_hshaklngi. the revision doee appear to limit
the range of bargainable alternatives.

The initial bill permitted denial of leave if the requesting employee
was in the top 10 percent of employees in the _a?ency with respect
to salary providing that the employee has Bkills. "~ knowledge or
experience which cannot be provided by other Btate employees. The
draft adds the further restriction that there must no+ be temporary
employees or "persons available for temporary or nonpermanen!
employment.” This restriction effectively eliminates any ability

to den){ leave except in very specialized job classes with a
severely restricted labor pool. Additionally, full compliance
could uell require that an agency actually or effectively work the
relevant nonpermanent rBgiBter to determine the availability

of nonperm replacements prior to maklngf a decision on denial, a
time consuming process which detracts from productive work. The
S|n?le criterion is the simple availability of minimally qualified
replacements: no allowance is made for the a?en_cy to consider

other factorB. Buch as the cost and length of time required to
bring a temporary employee to the working, productive level.
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of last February. Cost is not calculable at present absent
data on utilization: however, increased leave entitlements will

undoubtedly be followed by increased absences.






. "y i P.O. Box 201844
An Affillata of th« Armerican Civil Uberflei Union Anchorage, AK 99620*1844

Office Location;
310 K Street

Anchorage, Alaska
(907) 276-2238

Jamie Bollenbach
Executive Director
Date: flarch 7, 1989
To: House Labor and Commerce Committee
From: Jamie Bollenbach; Exec. Dir, RKCLU
Re: Comments on HB 155

The Rlaska Ciull Liberties Union supports family leaue legislation
which protects the rights of employees to raise a family and
continue working without fear of aduerse consequences, He belleue
that this type of legislation extends fair treatment for all
employees, and promotes an end to employment discrimination against
parents of all kInd3, male or female, present or future, single or
married. The American Ciull Liberties Union lobbied hard on behalf
of sImillar legislation at the federal leuel,

People employed by companies without Ileaue polices risk losing
their Jobs If they must be absent because of pregnancy or serious
medical conditions In the family, Some 3tates tried to soften the
Impact of Inadequete leaue policies by mandating a special minimum
leaue for pregnant workers, This hinders equality between men and
women In the workplace, Special treatment for pregnant women
legitimizes sex discrimination and simply Ignores the role of men
as parents,

The RCLU would oppose legislation which singled out pregnant women
for disability leaue without granting family leaue to other
employees because such legislation would discriminate on the basis
of gender. He support legislation that preserues the principle of
equal treatment for men and women In the workplace,

HB 155 recognizes that pregnancy does not fundamentally differ from
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other critical famlly care responslbilltles, Including adopt lon,
serious Illness, and the actual care of a newborn baby, Any of
these situations require parente® extra time and attention, It Is
the responsibility of employers not to penalize Alaskans for trying
to build a healthy famlly,

This proposal would particularly benefit single parents who da not
have a spouse or an extended family to assist them, fi single parent
who confronts the responsibility of a baby without job security may
have no one else to rely on; childbirth can become an overwhelming
burden. Adverse employment action because of pregnancy or
childbirth Is an Injustice that no Alaskan should face,

The RKCIIl fully supports the Intent and the heart of the language
of HB 155. An Initial screening by one of our co-operating
attorneys indicated that minor changes In parts of the bill may be
helpful In clarifying some points. (I passed some of these concerns
along to Rep, Brown"s office,) We would be happy to provide a more
detalled evaluatlon,

Alaskans are Increasingly concerned over employment and family

Issues, and working Alaskan parents deserve the protection of law,
We Tirgs the Legislature to adopt family leave legislation,
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FILE: HB155 RESPONSE A VM/SP  CONVERSATIONAL MONITOR SYSTEM

To: Sioux Plummer

From: Bru

Subject uest for comments on CSHB 155 (draft) * for proposed Substitute
Date: January 17? 1SSO

The draft legislation contains three new elements which warrant
comment and consideration.

1. The draft expands the universe of adpplicability from family and
parental leave to sick leave claime b¥ the emJ)onee in the
event of a serious health condition. If enacted, this would signifi-
cantly increase employee entitlements beyond those provided in
collective bargaining agreements without the opportunity to
achieve an appropriate alternative or quid pro quo. _ _

In addition? the employer’s handB would effectively be tied in
situations in which there is no expectation that the employee
will Dbe able to return to work. At present? the State may _
administratively terminate such employees and permanently refill
the vacated position. Under the terms of the bill as written, it
would appear that the employee could insist on being retained
for the full 19 weeks? forcing the employer to leave the position
vacant or to fill it with a substitute or- temporary employee.

2. The draft requires that collective bargainin% agreements contain
provisions "at least as beneficial” rather than "comparable" as in
the previous version. While admittedly the language change iB not
mn its surface earthshaking? the revision does appear to limit
the range of bargainable alternatives.

3. The initial bill permitted denial of leave if the requesting employee
was in the top 10 percent of employees in the agency with respect
to salary providing that the employee has skills? ~knowledge or
experience which cannot be provided by other state employees. The
draft adds the further restriction that there muet nof be temporary
employees or "persons available for temporary or nonpermanent
employment.” This restriction effectively eliminates any ability
to deny leave except in very specialized job classes with a
severely restricted labor pool. Additionally, full compliance
could uell require that an agency actually or effectively work the
relevant nonpermanent register to determine the availability
of nonperm replacements prior to making a decision on denial, a
time consuming process which detracts from productive work. The
5|n?Ie criterion is the simple availability of minimally qualified
reﬁ acements: no allowance 1s made for the a(};en_cy to consider
other factors? such as the cost and length of time required to
bring a temporary employee to the working, productive level.
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of last February. CoBt is not calculable at present absent
data on utilization, however, increased leave entitlements will
undoubtedly be followed by increased absences.
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March 24,198<

(fuod Morning Mr. Chairman,
My name 1is Robert M. Rickson and | am the

Anchorage Coordinator of DADS. Thank you for this

opportunity to talk to you. I would like to say that

I M very happy to see a bill of this nature and give

it my wholehearted support. The main reason | support

it is that it recognize®. the fact that a father forms a bond

with his child, this bond my be of a different nature than the-mothers but just
as 3trong. Let me repeat that,IT IS JUST AS STRONG!!! 3y allowing the father
family leave you are not only allowing a critical three way bond, between the
father, the mother and the baby, to be formed, but the baby will feel tv/ice
the touch, twice the emotions, twice the physical contact on a full time
scale and will feel more like a whole person than baby®s in the past. The
reason that most baby"s seem to know their moms better is because of the
extra time the mom spends with the child while the father is at work.

So long as the father is using leave that he has earned and then taking
¢ i rest of the time as unpaid leave, | don"t see how a employer can lose
money. In fact, it will save money in the form of a happier, loyalier, and
more productive employee.

eThe introduction of this bill is LOOKING in the right direction. 3y
passing this bill you will be taking a DEFINITE STEP in the right direction.
The passage of this bill will save jobs, money and most importantly it will
build themtrongest family ties Alaska has seen since the days before the
Alaskan divorce rate was 7 out of 10 as it is today.
"D i<jjlhank you for your time and please, carefully look at the importance
of tfiis bill to Alaskan fathers and their families.

Sincerely,

Robert M. Rickson Sr.
Anchorage Coordinator DADS
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ALASKA WOMEN'S COMMISSION
3«1l C STREET SUITE 742
ANCHORAGE. ALASKA *9303

March 28, 1989
POSITION PAPER ON US 155

The Alaska Women®s Commission strongly supports HB 155, legislation
which guarantees job protected unpaid leave for parents after the
birth or adoption of a child and to look after a sick child or
parent. Businesses with fewer than 15 employees, 84% of the total
in Alaska, are excluded in this legislation.

Basic to this bill are the need for parental bonding with infants
and the need for parental nurturing of infants and sick children.
In addition, many women take time off work to look after elderly
parents. These are very 1ié&portant factors in the well-being of
children and families. Many women are forced to make a choice
between having a child and employment because of the lack of
parental and family leave. A study by the National Association of
Area Agencies on Aging finds that 77% of employed women experienced
work and caregiving conflicts that resulted both 1iIn costs to
themselves and in productivity losses to employerse

It is necessary to address in a positive way the 1iImpact on our
families of the increasing number of women in the work force. In
Alaska 65% of women over age 16 work. Between ages 20 to 34 when
most women have children, 68% of women work. This figure rises to
78% for women aged 35 to 44 years. While Alaska has one of the
highest birth rates in the nation, 49% higher than the national
average, we also have the second highest participation rate of
females in the work force. Similar to national statistics,
however, women attain less seniority and earn less money than men.
In order to attain equal earning power in the marketplace, women
need job protected maternity Jleave, adequate child care, and
flexible work time.

When working full-time, married women earn on average half of what
married men earn. It 1s not surprising, therefore, that women
disrupt their career or risk loss of their job to look after
children and elderly parents. This creates a vicious circle that
prevents women from attaining promotions and seniority. In
addition, with the high rate of divorce in Alaska and 1increasing
number of female headed families, the earning power of women has
a wider impact on families than before. Job protected leave, as
defined 1in this bill, 1is one part of the solution.



Several national studies have looked at what private businesses now
provide. These studies indicate that at least half of employers
provide maternity leave. Maternity leave 1is least frequently
provided in the retail trade and service industries which are areas
of high female employment. When leave was available for two parent
families, 37% of women returned to work in less than 8 weeks and
32% in 9 to 18 weeks. Men rarely took paternity leave. Thus, the
impact of mandated leave is diminished by economic reality for most
families since it is not fully used.

Companies with parental leave policies report savings in training
and hiring costs, increased employee loyalty and productivity.
Conversely, the productivity of working parents who have 1infants
in day care tends to be lower and the cost to government for day
care assistance eligible parents 1is very high.

The National Association of Working Women recently made a
multivariate analysis of business employment in seven states with
parental leave compared with seven states considered to be pro-—
business because of anti-regulatory policies. The study addressed
the question: Have small businesses grown more slowly or declined

in those states which have mandated a family leave policy. The
results of this study indicate that family leave policies have had
no negative effect on job growth in the small business sector. In

fact, family leave policies are associated with high job growth 1in
the small business sector. Businesses with less than fifty workers
were estimated to hire approximately 21% more employees if these
enterprises were Jlocated in a parental leave state. A second
finding of this study is the positive association between a high
rate of women®s labor force participation and employment growth in
all size firms.

Family leave with job protection would positively impact women®s
earning ability and job security, decrease reliance on welfare and
other forms of government support, and promote healthy families.
The Alaska Women®s Commission strongly urges your support of this

bill.
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FAMILY LEAVE

HOUSE BILL 155  FAMILY LEAVE
Sponsors:  Brown, Ulmer, Gruenberg, Ellis and Spohnholz
Introduced: 2-10-89
Referred: Labor and Commerce, HESS, Finance

The ALA KA DIVISION of AAl.fW/)ottaW| g the lead of the national asso lation sut[)#orts t]h
onc of Family teave Fagt %Lf ositive responie to the S ?% aﬂ economic rea ity
that t e majortty of parents - both fathers anc nothers - work outside of the home.

Current ﬁ)roposed Iegtslettogowould aII?W an em Ho e%" é) tage up,to 18 workwe]eEjs gf unpaid

leave at the time of |ot|on or acement for'the care of a child, spouse or
aaregt who has a serious health cl flt lon. twould also req Ire an emp ger {0 make gral)

Isabl able to all Includin l| se mczftgautat
ant oyees to less strenuou

nanc bengﬂt ndE ‘t”a'rt e um tances tota r
& %tonsy %h]e Scope o? tcttf IS |m|éed to n]po rsg at e;ﬂsi) 5er[tTtP g/(ees Focate
? mile area: |t |s considered "model ation” that will be promotéd among a
other Alaskan employers.
Major points;

LIt uI? not a 8 \y {0 an emeplo er | changed business circumstances made application
e eave provisions unr as na

2. | grt d;; employers latitude in prowdtng substitute employment after the leave

3. It requires the employers to maintain health insurance during the leave period if the
emp%yee pays t h”é“ oy ’ P

4. It would require an emplo%ee to work for an employer for six c%nge?uttv% months at

3]5 ﬁbf perq(veek or 12" consecutive months at 17.5°hrs per week before becoming

eliginle for leave;

5. It expressly acknowledges that leave may be unpaid;

6. It allows employers or employees to substitute accrued paid leave for unpaid leave;

7. It limits mandatory transl er? and does not require the employer to Incur additional
wage expense as a result of the transter.

8. It addresses specifically implementation for state employees.

Because of the increasing numher of single- arent dtvvo working parent households and the
A?as % q P Important tog e)nac a Family Leave policy.

e o our P ation, 1t1s | creasm%g t eP
Jg eU ﬁern industrialized nation has more generous policies; Alaska can be a force |
mo ||ng S policy by adopting this legislation.



THE NEED FOR FAMILY LEAVE LEGISLATION

and related Issues

e Aboui 117 countries liave parental leave policies for working parents.
Eleven countries provide 100X paid leave to mothers: USSR,
Mexico, Poland, Bulgaria, Chile, Iraq, Thailand, Brazil. West
Germany, Finland and Austria. Thefollowing industrialized nations
have more generous leave provisions than the U.S.: Canada. England,
France, Italy, Sweden, Israel, and Japan. The most extensive policies
are in the European countries. South Africa has aless generous leave law

than the U.S.

e Surveys by Gallup, Harris, Hart, Yankelovich and others document
Americans* concerns about what's happening to children and
families. Americans have always valued families but what is changing, say
the pollsters, is the public's perception that government is not doing its job."

e Thirty-two states are considering some version of workplace leave
allowing workers time off to deal with avariety of family situations,
including birth, adoption, children's sickness, and, sometimes, aging parents.

e Two-thirds of the states are considering bills related to family or
parental leave. iMost of the measures focus on parental leave, narrowly
defined as applying to hirth, adoption or caring for a sick child. Seventeen
states are considering broader family leave policies allowing time off for
other types of emergencies such as assisting ailing parents.

 Before 1987 no state required employers to hold jobs for employees on
unpaid family leave. Now, certain employeesin Connecticut, Maine,
Minnesota, Oregon, Rhode Island and Wisconsin are guaranteed such
rights,



* Inafew states like California, Connecticut and Nebraska, family
policy committees or task forces are taking a long-term view unusual in the
state legislative process;

 "States are filling the gap created by the federal government's current
hands-off approach to family problems,” says lowa Senator Charles Bruner.

lowa passed five statutes in 1988 on a range of family issues including
increasing options for workers who need time off to meet family needs.

» Nebraska Senator Sandra Scofield claims fam ily issues have hecome
more important to the business community: "The increasing number
of children growing up in poverty does not bode well for the future
workforce."

« David Blankenhorn, executive director of the Institute for American
Values in New York believes there is anemerging consensus crossing
party lines that government must respond to the needs of the nation s
besieged families.

e The opposition from small businesses to instituting family leave
policies is changing. Wisconsin Senator Plewa says, "Some employers
see the value they've put into their employees. Over 90 percent of the first
year's salary is the cost of finding, hiring and training the employee. It
doesn't make economic sense to just dump that investment." Parental leave
policies help maintain the labor force - a particular advantage in smaller
firms which rely heavily on women.

« According to a study by 9to5, The National Association of Working
Women, there is no evidence that parental leave mandates have any
negative effects on small business employment. This first statistical
analvisis of the impact of parental leave policies on small business shows
that leave policies are strongly associated with small business
expansion. The study found that job growth in firms with 50 or
fewer employees was 21% higher in states with leave laws than in
those considered pro-business because of their anti-regulatory
climate,



e Business people are concerned about the costs. Temporary
replacement costs appear to be minimal, according to studies of the few
employers who provide such leave. A 1987 General Accounting Office report
indicated that work is generally redistributed among employees in lieu of
hiring replacements for workers on leave. It is more expensive for
small businesses to rehire and train new workers than to offer a
limited leave policy.

e Costs of providing bhenefits during leave can be high, especially if
the employee does not return. Generally, lawmakers have responded to
business concerns by exempting small employers, and sometimes requiring
employees to contribute to the cost of benefits. In Rhode Island and
Wisconsin, employees contribute to an escrow account for health insurance
refundable upon their return to work.

« A paid leave policy is being considered in M assachusetts. Designed to
protea low income wage earners who cannot afford missed paychecks at a
time when there is anew mouth to feed, the proposal is not generous
compared with family support policies in the rest of the world. However,
it is a significant step toward acknowledging society's need to
nurture the next generation, support families and allow women
and men to be responsible parents and employees.

Sources: Kids, Familiesand Politics, "
State Legislatures
November/December 19SS

ChildCare ActionNews
May-June 1988
Volume 5. No. 3

Family leare aidssmall businesses
Employee Benefit News
October 19SS

Women at Wor
International Labor Office Global Survey

National Business Woman

August/September 1956



HOUSE OF REPRESENTATIVES )i
RESEARCH AGENCY

0. Box Y, StateCypr
Jureau. Alaska 99811-3100
Nail Strp 210D
(0 6301
March 29, 1989
MEMORANDUM
T0: Representative Kay Brown

ATTN:  Roxanne Turner

FROM:  Maria Gladziszewski
Legislative Analyst

RE: Family and Parental Leave Statutes in Other States
Research Request 89.320

You asked us to find out which states' family or parental leave provisions are
statutory and which are by labor agreement. ~ You also wanted some sense of how
Bf&es?ﬁeéas\/gg are working; you were especially interested in the impact on small

Table 1 lists states with statutory provisions for family leave (leave for
hoth sexes for the birth or adoption of a child or to caré for seriously ill
family members) and parental leave (leave for both sexes for the birth or
adoption of achild). Three states (Connecticut, Maine, and Wisconsin) require
family leave. Three states ﬁlvlmnesota, Oregon, and Rhode Island)” require
parental leave. Table 2 lists states with provisions for ‘maternity

disability.

W were not able to determine the impact on small businesses”hecause no state

requires, family or parental leave for employers with fewer than 2L employees,

In_addition, most parental and fam|I]y_ leave ‘state legislation has taken effect

.Wwithin the last year and no state official contacted was able to comment on the

impact of the legislation on smaller businesses. Lahor agreements for famib%

Adividual Unions™rid, therefore, no

_ .. parental leave policies are by labor agreement, « It wes

not possible, within the research time available for this request, to contact

representatives from the business communities in the states with family or
parental leave provisions.

Statutes from Connecticut, Oregon and Rhode Island are attached.



Representative Brown
March 29, 1989

Page 2

Federal legislation now pending in the House of Representatives would require
employers 0of 50 or more employees to provide for 10 weeks of unpaid family
leave; three years after implementation of the Family Medical Leave Act, the
law would ap[f, to em I%er of 35 or more em Ici ees. The Senate version of
the bill applies to employers of 20 or more employees.

| h_oto_e this information is  useful._ Please call this office if you have
additional questions or need more information.

Attachment

The Family Medical Leave Act of 1989, HR-770, went through committee

mark-up on March 8, 1989, and js expected to reach the floor of the House by
Mother's Day. The Senate version of the bill is expected to reach the Senate

floor by mid-April.
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a permanent location, such person shall seek recovery first from the
association operating in the location of the property. [, and if it is a workers'
compensation claim, he shall seek recovery fust from the association
operating in the area of the residence of the claimant.) Any recovery under
this chapter shall be reduced by the amount of_recove_rﬁ/ from any other
insurance guaranty association or its equivalent having a like function to that
of said association. _

~ Sec. 6. Section 38-303 of the general statutes is repealed and the
following is substituted in lieu (hereof: o - _

(a) This chapter shall apply to direct life insurance policies, accident
and health insurance policies, annuity contracts and contracts supplemental
to -life_and accident and health insurance policies and annuity contracts
issued TO A RESIDENT by persons licensed to transact insurance in this
state at any time. _

~(b) This chapter shall not apply to: (1) That portion or part of any
variable life insurance or variable annuity contract not guaranteed by an
insurer; (2) that portion or part of any policy or contract under which the
risk is borne by the policyholder; (3) any policy or contract or part thereof
assumed by the impaired or insolvent insurer under a contract of
reinsurance, other than reinsurance for which assumption certificates have
been issued, or any policy or contract issued by a nonprofit hospital or
medical service corporation. _ _
| dSec. 7. Subsection (0 of section 38-308 of the general statutes is
repealed.

P Sec. 8. This act shall take effect from its passage.
Approved June 10, 1987

Substitute Senate Bill No. 413
PUBLIC ACT NO. 87-291

AN ACT CONCERNING PARENTAL AND MEDICAL LEAVE FROM
EMPLOYMENT.

~Section 1 (NEW% gag Each permanent employee, as defined in
subsection () of section 5-196 of the general statutes, shall be entitled to
the following: (1) A maximum of twenty-four weeksof family leave of
absence within anytwo-year period upon the hirth or adoption of a child of
such employee, or upon the serious illness of a child, spouse or parent of
such employee; and (2) a maximum of twenty-four weeks of medical leave
of absence within any two-year period upon the serious illness of such
employee. Any such leave of absence shall be without pay. Upon the
expiration of any such leave of absence, the employee shall be entitled (A)
to return to the employee's original job from which the leave of absence was
provided or, if not available, to an equivalent _?osmon with equ_lvalent_paY,
except that in the case of a medical leave, it the employee is medical

unable to perform the employee's original job upon the expiration of suc
leave, the personnel division' of the “department of administrative services
shall endeavor to find other suitable work for such employee in state service,
and (B) to all accumulated seniority, retirement, fringe benefit and other
service credits the employee had at the commencement of such leave. Such
service credits shall not accrue during the period of the leave of absence.
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~(b) The leave of absence benefits fgranted by this section shall be in
addition to any other paid leave benefits and benefits provided under
subdivision (7) of subsection (a) of section 46a-60 of the genera] statutes
which are otherwise available to the employee.

() Any permanent employee who requests a medical leave of
absence due to the employee's serious illness or a family leave of absence
due to the serious illness of a child, spouse or parent pursuant to subsection
(a) of this section shall be required by the employee's appointing authority,
?rlor to the inception of such leave, to provide sufficient written certification
rom the_f)hysmlan of such employee, child, spouse or parent of the nature
of such illness and its probable duration. For the purposes of this section!
"serious illness" means an illness, injury, impairment or physical or
mental condition that involves (1) inpatient care in a hospital, hospice or
residential care facility or (2) continuing treatment or continuing
supervision by a health care provider.

fd) Any permanent employee who requests a family leave of
absence pursuant to subsection (a) of this section shall submit to the
employee’s appointing authority, prior to the inception of such leave, ?
signed statement of the employee's intent to return to the employee's
position in state service upon the termination of such leave.

(6) Notwithstanding the provisions of subsection (b) of section
38-374 of the general statutes, the state shall pay for the continuation of
health insurance benefits for the employee during any leave of absence
taken pursuant to this section. In order to continue any other health
insurance coverages during such leave, the employee shall contribute that
portion of the premium the employee would "have been required to

con_tridbute had the employee remained "an active employee during the leave
period.

() On or before July 1, 1989, and annually thereafter, the
commissioner of administrative Services shall report to the” general assembly
on the extent of use by permanent employees of leaves of absence pursuant
to this section in the preceding twelve-month period, and the impact of such
use on state employment. The commissioner shall gather necessary
information  for such reports in accordance with regulations adopted
pursuant to section 2 of this act.

~Sec. 22 (NEW) On or before July 1, 1988, the commissioner of
administrative services  shall adopt regulations, in accordance with the
provisions of chapter 54 of the general statutes, which establish procedures
and %uldellnes necessary to implement the provisions of section | of this act,
including but not limited to procedures for the periodic reporting by state
agenmes to the commissioner of their current experience with leaves of
ansence taken pursuant to said section. Such regulations may be adopted by
éhe commissioner prior to July 1, 1988, but may not take effect prior to that
ate.

Sec. 3. This act shall take effect July 1, 1987, except that section 1
shall take effect July 1, 1988.



CIVIL RIGHTS; UNLAWFUL EMPLOYMENT PRACTICES

659.340 Refusal to employ or other*
wise discriminate solely because of employ*
ment of another family member prohibited;
exceptions; enforcement. (1) Except as pro*
vided in subsection (2) of this section, it is an
unlawful employment practice for an employer
solely because another member of an individual®s
familyworksorhasworked for thatemployer to:

(a) Refuse to hireoremploy an individuval;

(b) Bar or discharge from
individual; or

(¢) Discriminate
compensation or in
ileges of employment.

(2) An employer is not required to hire or
employ and is not prohibited from barring or
discharging an individual ifsuch action:

employment an

against an individual in
terms, conditions or priv-

(a) Would constitute aviolation ofany law of
this state or of the United States, or any rule
promulgated pursuant thereto, with which the
employer isrequired to comply;

(b) Would constitute aviolation of the condi-
tions of eligibility for receipt by the employer of
financial assistance from the government of this
state or the United States;

(¢)Would place the individual in aposition of
exercising supervisory, appointmentor grievance
adjustment authority over a member of the indi-
vidual's family orin aposition of being subject to
such authority which a member of the indi-
vidual's family exercises; or

(d) Would cause the employer to disregard a
bona fide occupational requirement reasonably
necessary to the normal operation of the
employer'sbusiness.

(3) As used in this section:

(a) “Employer" hasthemeaning for that term
provided in 0RS 659.010.

(0)
the wife,
brother,

“Memberofanindividual's family" means
husband, son, daughter, mother, father,
brother-in-law, sister, sister-in-law, son-
in-law, daughter-in-law, mother-in-law, father-
in-law, aunt, uncle, niece, nephew, stepparent or

stepchild of the individual.

(4) Subsections (1) to (3) of this section shall
be enforced by the Commissioner of the Bureau
of Labor and Industries in the same manner as
provided in ORS 659.040 to 659.110 for enforce-
ment of an unlawful employment practice. Vio-
lation of subsections (1) to (3) of this section
subjects the violator to the same civil and crim i-
nal penalties as prowded for violation of ORS

o 9 fmety 1
e s o 0

659.360

Nole 66934OV\a*enacted intolc%aﬁ/th e Lejilative

aéwaeneet [ein %‘0 o e 0

Jative action SeePrg;agto
r explana
y /' 659.360 Denial of parental Ieave pro-
hibited. (1) It shall he an unlawful employment
practice for an employer to refuse to grant an
employe’'s request for a parental leave of absence
for:

(a) All orpartofthe timebetween the birth of
that employe's infant and the time the infant
reaches 12 weeks of age, or, in the case of a
premature infant, until the infant hasreached the
deve'opmental stage equivalent to 12 weeks as
determined by an attending physician; or

(b) AlTorpartofthe 12-weekperiod following
the date an adoptive parent takes physical cus-
tody of a newly adopted child under six years of
age.

(2) The employer is not required to grant to
anemploye parental leave which would allow the
employe and the other parent of the child, if also
employed, parental leave totaling more than the
amount specified in paragraphs (a) and (b) of
subsection (L) of this section nor to grant to an
employe parental leave forany period of time in
which the child's other parent is also taking
parental leave from employment.

(3) The employe seeking parental leave shall
be entitled to utilize any accrued vacation leave,
sick leave or other compensatory leave, paid or
unpaid, during the parental leave. The employer
mayrequire theemploye seekingparental leave to
utilize any accrued leave during the parental leave
unless otherwise provided by an agreementof the
employer and the employe, by collective bargain-
ing agreementor by employer policy.

(4) The employer may require an employe to
give the employer written notice at least 30 days
in advance of the anticipated date of delivery,
stating the dates during which each parent
intendsto take parentalleave.Duplicate copiesof
the notice shall be given to the employersofboth
parents. Both parents shall adhere to the dates
stated in the notice unless:

() The birth ispremature;

(b) The mother is incapacitated due to birth
such that she isunable to care for the child;

(¢) Theemploye takesphysicalcustody of the
newly adopted childatan unanticipated time and
isunable to give notice 30 daysin advance; or

(d) The employer and employe agree to alter
the datesofparental leave stated in the notice.

(50 In casesofpremature birth, incapacity or
unanticipated taking of custody referred to in

1409
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659.365

subsection (4) of this section, the employer may
require the employe to give notice of revised dates
of parental leave ithin seven days after birth or
taking of custody.

(62 The parental leave required by subsection
(1) of this section is not required to be granted
with pay unless so specified b)( ag{[eement of the
employer and employe, by callective bargaining
agreernent or by employer policy.

f?) The regular employment position of an
employe on leave of absence under this section
shall only be considered vacant for the period of
the leave of absence, and the employe shall not be
subject to removal or discharge from such posi-
'[Ié)n as a consequence of the parental leave of
absence.

(8) Upon the termination of the parental
leave of absence of the employe under this sec-
tion. an employe shall be restored tc the former or
an equivalent job without loss of seniority, vaca-
tion credits, Sick leave credits, sendee” credits
under a pension plan or any other employe bene-
fit or right which nad been earned at the time of
the leave ofabsence but reduced by any paid leave
that the employe used during the parental leave of
absence. Benefits are not required to accrue dur-
ing the parental leave of absence unless accrual is
required u.-irier an agreement of the employer and
the employe, a collective bargaining agreement or
an employer policy. If the employer's circum-
stances have so changed that the employe cannot
be reinstated to the former or equivalent job, the
employe shall be reinstated in any other position
which” is available and suitable. However, the
employer is not required to discharge any
employe in order to reinstate the employe to any
job other than the former or equivalent job unless
required by an aﬁree_ment of the employer and the
employe, by collective bargaining agreement or
by employer policy.

(9) If the employe fails to give the notice that
may be required by Subsection (4) of this section,
the’employer may require the parental leave to
commence up to"three weeks from the date of
notice and may reduce the parental leave required
by this section by three weeks.

(10) This section is not applicable if:

LABOR AND INDUSTRIAL RELATION9

(c) The employer employs fewer than 25
Persons immediately prior to the first day of the
eave of absence; or

éd) The employer offers to the employe a
nondiscriminatory Cafeteria plan, as defined by
Section 125 of the Internal Revenue Code of
1986, Browdln as one of its optigns a parental
leave penefit that is at least equivalent to the
benefit required by this section.

(11) Nothing in this section is intended to

reduce the rights to parental leave to which an
employe may be entitled under any agreement
between the employer and the employe, collective
b%]rga%ung agreement or employer “policy. [1967
C

659.365 Procedure to enforce ORS
659.360. _il) Complaints. may be filed by
employes with the Commissioner of the Bureau
of Labor and Industries. The Commissioner of
the Bureau of Labor and Industries shall enforce
ORS 659.360 in the manner as provided in ORS
659.010 to 659.110 and 659.121 for the enforce-
ment of other unlawful employment practices.

(2 Violation of ORS 659.360 subjects the
violator to the same civil remedies and penalties
as provided in ORS 659.010 to 659..U0 and
659.121.(1987¢319 83

659.370 Postln? of notice on ORS
659.360. A notice of the Rrovmons of ORS
659.360 shall be provided by the Bureau of Labor
and Industries and shall be posted in every estab-
lishment in which employes are employed. [1967

¢319
CIVIL RIGHTS OF PHYSICALLY AND
MENTALLY HANDICAPPED

659.400 Definitions for ORS 659.400
t0 659.435. Asused in ORS 659.400 to 659.435,
unless the context requires otherwise:

Fl) “Employer” means any person who
emP oys six or more persons and ‘includes the
state, counties, cities, districts, authorities, pub-
lic corporations and entities and their instrumen-
talities, except the Oregon National Guard.

(ﬁ) "Handicapped person” means a person
who has a i)h sical or mental impairment, which

substantially Timits one or more major life activi-

The employe was employed by thtes, has a record of such an impairment or is

a
empfo) er for fewer than 90 days immediately
prior to the first day of the parental leave of
absence:

ib) The employe is employed b¥ the emplc(ijer
on a seasonal or temporary basis for a period of
time %efmed at the time of'hire to be less than six
mo: hs;

regarded as having such an impairment,

(3) As used in subsection (2) of this section:
(@) "Major life activity” includes, but is not
limited to self-care, ambulation, communication,
transportation, education, socialization, employ-
ment and ability to acquire, rent or maintain
property.

1410
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(4) Any individual's benefit rate which is in effect for a benefit year beginning

prior to July . IW3 1987. shall continue in effect until the end of that benefit
year

(bt Dependents' allowance.

(I An individual to whom benefits for total or partial unemployment are pay-
able under this chapter with respect to any week, shall, in adition to those bene-
fits, to be paid with respect to each week, a dependents’ allowance of fWe ten
dollars (§10.001 or five percent (57 ) of the individual's benefit rate which-
ever is greater for each of that individual's children, including adopted and step-
children, who, at the beginning of the individual's benefit year, is under eighteen
(18) years of age, and who is at that time in fact dependent on that individual.

SECTION 2. This act shall take effect July 1, [987.

CHAPTER 866

87-H 5<T3A am
Approved Jul. 1, 1987.

AN ACT RELATING TO PARENTAL LEAVE

It isenacted by the General Assembly as follows:

SECTION L. TITLE 28 OF THE GENERAL LAWS ENTITLED "LABOR
AND LABOR RELATIONS" IS HEREBY AMENDED BY ADDING
THERETO THE FOLLOW ING CHAPTER:

CHAPTER 48
PARENTAL LEAVE

28-48-1. Definitions. — As used in this chapter, the following words and
terms shall have the following meanings:

(a) “Director” means the director of the department of labor.

(h) "Employee” meant, any full-time employee who works an average of thirty

or more hours per week.
(¢) "Employer” means and includes:

(1) any person, sole proprietorship, partnership, corporation or other business
entity that employs fifty (50) or more employees,

(2) the state of Rhode Island (including the executive, legislative and judicial
branches), and any state department or agency that employs any employees, and

(3) any city or town or municipal agency that employs thirty (30) or more
employees and

mv
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(4) any person who acts directly or indirectly in the interest of any employer.
<d) "Parental leave" means leave by reason of:
110 the birlh of a child of an employee; or

(2)  the placement of a child sixteen (16) years of age or less with an employee
in connection with the adoption of such child by the employee, or (3) a seriously

il child.

(e) “Seriously ill ¢child” means a child under the age of 18 who by reason of an
accident, disease or condition (1) is in imminent danger of death or (2) faces hos-
pitalization involving an organ transplant, limb amputation or such other proce-
dure of similar severity as shall be determined through regulation by the director
of labor in consultation with the director of health.

28-48-2. Parental leave requirement. — (a) Every employee who has been
employed by the same employer for twelve (12) consecutive months shall be enti-

m upon advance notice to his or her employer, to thirteen (13) consecutive work

oeks of parental leave in any two (2) calendar years. The employee shall give at
least thirty (30) days® notice of the intended date upon which parental leave shall
commence and terminate, unless prevented by medical emergency from giving
such notice. The director shall promulgate regulations governing the form and
content of the employee’s notice to the employer.

(b) Parental leave granted pursuant to this chapter may consist of unpaid leave.
[f an employer provides paid parental leave for fewer than thirteen (13) weeks,
the additional weeks of leave added to attain the total of thirteen (13) weeks
required by subsection 28-48-2(a) may be unpaid.

28-48-3. Employment and health benefits protection. — (a) Every employee
who exercises his or her right to parental leave under this chapter shall, upon the
expiration of such leave, be entitled to be restored by the employer to the position
held by the employee when the leave commenced, or to a position with equivalent
seniority, status, employment benefits, pay and other terms and conditions of
employment.

(b) During any parental leave taken pursuant to this chapter the employer shall
maintain any existing health benefits of the employee in force for the duration of
such leave as if the employee had continued in employment continuously from the
date he or she commenced such leave until the date he or she returns to employ-
ment pursuant to subsection 28-48-3(a).

Prior to commencement of parental leave, the employee shall pay to the
employer a sum equal to the premium required to maintain the employee's health
henefits in force during the period of parental leave. The employer shall return
such payment to the employee within ten (10) days following the employee's
return to employment.

28-48-4. Effect on existing employment benefits. — (a) The taking of paren-
tal leave pursuant to this chapter shall not result in the loss of any benefit
accrued before the date on which the leave commenced.

(h) Except at. provided in subsection 28-48-3(b), nothing in this chapter shall be
construed to entitle any employee who takes parental leave pursuant to this chap-
ter to any benefit other than benefits to which the employee would have been
entitled had he or she not taken the leave.
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(¢) Nothing in ihis chapter shall be construed to affect an employer's obligation
to comply with any collective bargaining agreement or employment benefit plan
that provides greater parental leave rights to employees than the rights provided
under this chapter.

(d) The parental leave rights mandated by this chapter shall not be diminished
by any collective bargaining agreement or by any employment benefit plan.

(ei Nothing in this chapter shall he construed to affect or diminish the contract
rights or seniority status of any other employee of any employer covered by this
thapter.

28-48-5. Prohibited acts. — (a) It shall be unlawful for any employer to
interfere with, restrain, or deny the exercise of or the attempt to exercise any
right provided by this chapter.

(b) 1t shall be unlawful for any employer to discharge, fine, suspend, expel, dis-
cipline. or in any other manner discriminate against any employee for exercising
any right provided by this chapter.

(¢c) It shall be unlawful for any employer to discharge, fine, suspend, expel, dis-
cipline, or in any other manner discriminate against any employee for opposing
any practice made unlawful by this title.

28-48-6. Judicial enforcement. — A civil action may be brought in the supe-
rior court by an employee or by the director against any employer to enforce the
provisions of this title or of any order issued by the director pursuant to section
28-48-7. The court may enjoin any act or practice that violates or may violate any
provision of this chapter, and may order such other equitable relief as is neces-
sary and appropriate to redress such violation or to enforce any provision of this
thapter.

28-48-17. Enforcement powers of the director. — If, after giving an employer
written notice and an opportunity to be heard, the director finds that the
employer has failed to comply with any provision of this chapter, the director may
issue such orders as he or she deems necessary to protect the rights of any
employee. The director shall promulgate such rules and regulations as are neces-
sary and appropriate tocarry out the provisions of this section.

28-48-8. Civil penalty for violations. — Any employer who shall violate any
provision of this chapter, or of any order issued pursuant to section 28-48-7, shall
be subject to a civil penalty of not more than one thousand dollars ($1,000). In the
case of a continuing violation, each day"s continuance thereof shall be deemed to
be a separate and distinct offense.

28-48-9. Severability. — If any provision of this chapter or the application
thereof to any person or circumstance is held to be invalid by any court of compe-
tent jurisdiction, such invalidity shall not affect other provisions or applications
of this chapter that can be given effect without the invalid provision or applica-
tion; and to that end, the provisions of this chapter are declared to be severable.

SECTION 2. This act shall take effect upon passage.

ixv;!



FILE! HB155 RESPONSE A VM/SP CONVERSATIONAL MONITOR SYSTEM

To: Sioux Plummer

From: Bruce

Subject:  3JfueBt for comments on CSHB 155 (draft)
Date: January 17. 1390

The draft legislation contains three new elements which warrant
commevit and consideration.

1. The draft expandB the universe of applicability from family and
parental leave to sick leave claimed by the employee in the
event of a serious health condition. If enacted, this would signi fi-
cantly increase employee entitlements bheyond those provided in
collective bargaining agreements without the opportunity to
achieve an appropriate alternative or 3UId pro quo. _ _

In addition, the employer’s hands woul _effectlveué be tied in
situations in which there iB no expectation that the employee
will be able to return to work. At present, the State may _
administratively terminate such employees and permanently refill
the vacated position. Under the terms of the bill as written, it
would appear that the employee could insist on being retained
for the full 18 weeks, forcing the employer to leave the position
vacant or to fill it with a substitute or- temporary employee.

1

I !
2. The draft requires that collective bar?aininﬂ agreements contain
provisions "at least as beneficial® rather than "comparable” as in
the previous version. While admittedly the language change iB not
on its surface eart_hshaklngi. the revision does appear to limit
the range of bargainable alternatives.

3. The initial bill permitted denial of leave if the requesting employee
was in the top 10 percent of employees in the_a?ency with respect
to salary providing that the employee has skills, ~knowledge or
experience which cannot be provided by other state employees. The
draft adds the further restriction that there must nof be tem{)orary
employees or "persons available for temporary or nonpermanent
employment.” This restriction effectively eliminates any ability
to deny leave except in very specialized job classes with a
severely restricted labor pool. Additionally, full compliance
could well require that an agency actually or effectively work the
relevant nonpermanent register to determine the availability
of nonperm replacements prior to making a decision on denial, a
time consuming process which detracts from productive work. The
smgle criterion is the simple availability of minimally qualified
reﬁ acements: no allowance Is made for the agen_cy to consider
other factors, such as the cost and length of time required to
bring a temporary employee to the working, productive level.



FILE: HB155 RESPONSE A VM/SP CONVERSATIONAL MONITOR SYSTEM

of last February. CoBt is not calculable at present absent
data on utilization; however, increased leave entitlements will
undoubtedly be followed by increased absences.
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laska S tate M edical A ssociation

42nd # Suite 104 « Anchorage, Alaska 99508 « (907)562-2662

March 1, 1989

Honorable Kay Brown
louse of Representatives
Uaska State Legislature
P.O. Box V

Juneau, AK 99811

Dear Representative Brown:

On behalf of the Alaska State Medical Association and myself, |
would like to applaud your efforts in addressing health issues
through the cosponsorship of House Bill 141. In addition, we
continue to support your efforts on House Bill 155 as you again
seek employment rights based on pregnancy and childbirth.

Our legislative committee has discussed this proposed
legislation and compliments you for your leadership. If we can
be of any service or offer any expertise on these or other
health issues, please feel free to contact us.

Executive Director
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STATEMENT OF

John Motley 111
DIRECTOR OF FEDERAL GOVERNMENTAL RELATIONS

OF
NFI3

Before: Subcommittee on Children, Family, Drugs and Alcoholism
of the Senate Labor and Human Resources Committee

Subject: S. 249, Proposal for Government Mandated Parental
and Temporary Medical Leaves
Date: October 29, 1987
Mr. Chairman, my name is John Motley, and I am the Director of
Federal Governmental Relations for the NFIB. NFIB is a voluntary

membership organization with over 500,000 sr.?.1l business owner
members. Our membership comes from all of the industrial and
commercial categories and reflects the national small business
community in its distribution among industries. That 1s, we have
about the same percentage of members in the construction industry,
the manufacturing industry, wholesale, retail, etc., as exists in

the national business profile.

Today, 1 also represent the Concerned Alliance of Responsible

Employers. NFIB 1is a founding member of the Alliance, and my



The Alliance represents
more than 160 corporations, trade associations, professional
societies, and citizen groups actively seeking to ensure that the
“current voluntary system of benefit structuring remains intact. ‘The
Alliance's members believe that the private sector is hest equipped
and provides the most flexible and efficient response to the
changing demands and requirements of today's workforce.

We at NFIB appreciate this opportunity to testify on your
proposed legislation mandating parental and temporary medical leave
benefits, or "parental leave", as it is commonly referred to.

The 1986 White House Conference on Small Business voted
opposition to government mandated benefits, such as parental leave,
their number two priority — second only to the liability insurance
crisis — receiving 1,360 votes of 1,715 ballots cast. While the
recommendation was to oppose all federal mandates, it was parental
leave that brought this issue into focus, and opposition to
legislation was specifically cited.

Further, the National Advisory Council for the Small Business
Administration, consisting of 120 small business owners and
representatives from around the country, met in Providence, Rhode
Island, on October 5 and 6 and passed the following resolution;



The freedcm and flexibility that have traditionally
characterized the labor management relationship 1in the American
"free enterprise system™ are essential to the health of a
vibrant small business community. Recent legislative
initiatives all interject the federal government directly into
this relationship along the lines of the rigid and failed
labor-management policies of Western Europe. These 1initiatives
threaten the essential strength and job generating abilities cf
American small business and should be rejected.

Such initiatives include:

— The Family and Medical Leave Act, H.R. 925 and S. 249, and
any so-called compromise bill that mandates that employers

provide this fringe benefit

The Kennedy-Waxman Minimum Health Benefits For All Workers
Act, S. 1265 and H.R. 259

— The High Risk Occupational Disease Notification and
Prevention Act, H.R. 162 and S. 79

Plant Closing Notification Act and the Minimum Wage
Restoration Act, S. 837 and H.R. 1834.

Also, the results of our September 1986 Mandate polling were 837.
opposed to government-mandated parental and medical leaves (117.
favored and 67. undecided). The results for the state of Connecticut

varied only slightly: 777. opposed, 14.57. favored, and 8.57. undecided.

Beyond the practical difficulties and costs associated with this
particular mandate, which 1 will .elaborate on later, the business
community®s strong and vocal opposition to parental leave 1is an
outcry of rage on principle: that the Congress would force its

judgement onto the employer-employee relationship to a new and

unprecedented degree.



Business owners fear that such a precedent, once set, would open
the floodgates to an increasing number of attempts to.force
businesses to pay for every benefit deemed desirable hy various
elements in the national workforce. |Indeed, in the 100th Congress
alone, we have a plethora of mandate proposals: the Kennedy/Waxman
bills mandating health insurance coverage, the Stark/Gradison
proposal for mandated catastrophic coverage, the Ways and Keans
Committee consideration of emplover-oaid continuation of health
insurance coverage for former employees and their dependents. All
this while the ink is not yet dry on the "COBRA" provisions passed
without hearings or debate in 1986,

Practical Difficulties in Implementing Mandated Parental Leave

Providing for parental and medical disability leaves is common
sense and in very many cases, good sound business judgement;
mandating these leaves will be disastrous because of the cost and
practical difficulties in implementing such policies, regardless of
the circumstances of the particular business and its employees,

Small firms are labor intensive, and it's not unusual for each
employee to wear more than one hat; it could be impossible to get
temporaries who can perform this variety of functions in a
particular manner.



In larger firms, individual job units could be severely hampered
by the loss of one employee. One NFIB member who has testified on
these bills provides an excellent example. She owns a paint
manufacturing plant with 89 employees. They are a job shop: each
paint formula is developed to customer specifications, and all caint
is manufactured per customer order. The paint they make goes
directly on the customer®s line and is an integral part of his
manufacturing process. Because of this, there 1is great demand for
continual technical service. Her company"s particular strength 1is
its ability to both respond quickly to customer line emergencies and
meet the short lead times required by just-in-time deliveries.

The company provides group life and medical insurance, for which
it contributes 80 pecent of the premium; both short- and long-term
disability coverage; and a new 401(K) plan at the request of the
employees. They have given salary and wage 1increases every year
since 1958, have had one strike 1in their 80-year history, but not
had even one lay-off. She has testified:

The company encourages long-term employment and makes every
effort to accommodate the special needs of its employees when
problems occur. The flexibility needed to make these

accommodations would be limited if government were to begin
mandating benefits such as leave.

IT it were to pass, it would have severe consequences for
Rockford Coatings because it would require leaves of such a
nature and length that it would threaten the stability of our
business. IfT the legislation were in effect today, paternity
leave alone would cost our company four months® service of
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|f a company can hire a replacement for the leave period, what
does the employer do when the original employee returns? Lay off
the temporary and face the increased unemployment insurance (Ul)
cost? In all but 14 states, a temporary replacement laid off after
working an 18-week leave period becomes eligible for unemployment
benefits.



Then, tog, some employers, as one NFIB member has testified1
face a unique problem relating to the terms of their collective
bargaining agreements. To protect the security of current union
employees, the maximum time any temporary may stay within the craft
classification 1is 60 days. In other words, a temporary would
actually become a "temporary replacement”, such that two to four
leave period.

different temporaries would be required to cover tne

The disruptions to the work flow and the team concept are obvious.

The alternative solution, covering for the missing employee with
overtime from other workers, presents another set of problems. It
an employer foregoes a replacement - the costs of hiring and
training - and asks existing employees to fill 1in, he faces

overtime costs at time-and-a-half or double-time, less productivity

and employee morale problems.

Due to the competitive nature of small business, necessary bid
figures for contracts are usually quite precise and the margin for
error slight. The concept of using overtime would require the
employee, in order for the job to come in on time and within budget,
to produce 1507- of the normal hourly work. Practical reality
indicates that this is not likely to happen. Overtime costs must
then be absorbed by the business, reducing or eliminating profit

margins.



c?n" -

Benefit Mandates are Detrimental to Employees. Too

In all businesses, benefit packaging is a zero-sura game. There
are only so many dollars to go around.

The types and feasibility of benefit packages differ for each
employer, based on a variety of factors, such as type of industry,
size and skill of the workforce, individual workforce needs,

competing standards in the industry by geographic location, and the
ability to absorb or pass through costs.

For example, small employers typically institute vacation and
sick leave benefits first. As their prcfitability increases, health
insurance is the next most widely offered — and desired —

henefit.

The number one problem for small employers, according to an NFI3
survey, is the cost of health insurance. Legislating new benefits
and requiring employer-paid benefit coverage during extended leave
periods will only exacerbate this problem. Small businesses expand
benefit coverage as their profitability increases; nowhere is this

fact recognized in this legislation.

Mr. Chairman, with 211 due respect to the collective wisdom of
the Congress, it just is not possible for Congress to decide for



each of America®s 112 million employees which benefit is the most

important. In fact, it is patently unfair to mandate that a benefit
plan for a 55 year-old woman, for example, contain a parental leave
provision when such a mandate might well preclude the offering of a

benefit such as paid prescriptions, which is much more 1important for

this particular employee.

All companies are not alike all workforces are not alike and
certainly all employees are not alike. Flexibility on the part of

the ousinesses and employees to decide on a benefit plan is crucial.

These mandates change the cost of employment and could affect a
firm*s employment decisions. Sixty-six percent of the jobs for
young r "ericans are provided by small employers.. They provide the
bulk of the on-the-job training. Small business - labor intensive
and pressed for a competitive edge - will be forced to overlook

these same young men and women.

An architectural firm provides somber testament to "the

detriment and harm it (H.R. 925) would cause to the young people,

the future of the country":

We have an Architectural firm with 65 employees, 607. of them are
under 30 years of age. 307. have been with the firm over 20
years. The young people are professional, college graduates and
our firm is known as "the springboard to Architecture™ 1in Orange
County. We provide Health Insurance, Life Insurance, Workmen®s
Compensation, paid vacations and major sick leave. There are
approximately 400 to 500 architects 1in Orange County who have

-9-
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worked 1in our Tfirm and left with our blessing to go on with their
careers. Our entire program for young people will come to a roarins
halt if this-"law is passed. We could no longer stay in business
with a potential of 30 employees home on paid or unpaid leave, and
obviously, all interviewing and hiring would be from the 40 years
and older group.

Requiring employers to provide parental leave benefits sets up
conditions for potential discrimination. When choosing between two
equally qualified candidates, an employer may be more likely to hire

the candidate least likely to take the leave.

Congress already has provided a chilling demonstration of this
dynamic. In 1982, Congress amended the Age Discrimination in
Employment Act, requiring firms with 20 or more workers to provide
health insurance for their employees aged 65-69. The amendments
also require that the plan be the primary payer of health costs for

those workers.

The small business community responded quickly, 1in the only way
it could. Within a year, firms with fewer than 100 workers employed
only two-thirds of the elderly workforce. Previously, they had.

provided jobs for more than three of every four.

Mr. Chairman, mandating these benefits may destroy the very jobs
proponents seek to protect. Small businesses create the bulk of our
nation®"s jobs. Small business created the jobs that absorbed the

baby boom generation and made it possible for millions of women to

-10-



move 1into the workforce. The rigidities of government-mandated
benefits will hamper job creatfdn, undermining the American small

business miracle other countries marvel at and want desperately to

duplicate.

Benefit Mandates 1in a Global Economy

American businesses do not operate in a vacuum. We are part cf
a global economy 1in which we must be able and willing to compete.
Small businesses, while not always on the front line, play a vital

role as suppliers and in providing services throughout our economic

chain

Since 1980, many U.S. 1industries have lost their competitive
edge in the world market. Indeed, the .100th Congress has recognized
this dilemma and formed groups like the Competitiveness Caucus to

address this 1issue. At the same time, however, the 100th Congress

has introduced several mandated benefit proposals that will only
further damage the ability of these wounded companies and our nation
to compete. Mandated benefits are not a new invention. Before we
step uovn the slippery slope of government intervention into the
workplace, we should take advantage off the information available to

U3 and learn from other countries®"™ mistakes.



The European experience with mandated benefits 1is that it has
increased the fixed costs of hiring to the point of stagnation.
Much of our competitiveness threat 1is now coming from Japan and
Asia. The compensation in these countries 1is such that government
mandating of even a minimal level of benefits for U.S. employees
will most certainly reduce our competitiveness and is likely to

result in the loss of U.S. jobs.

NFIB has coined a term for this very real danger -
"Europeanization."” We fear the effects from following 1in the
footrteps of our European neighbors who have chosen to mandate a
largo proportion of their total compensation package. The results:
few new business starts, no job growth, a sluggish GNF, high
structural unemployment, and long periods of joblessness for
displaced workers. The charts 1in our appendices, prepared by the
NFIB Foundation, 1illustrate several of these factors:

Those nations with the highest proportion of benefits to wages

- ltaly, Germany, France and Europe as a whole - also have the

lowest levels of employment growth. (Charts 1 & 2)

These same nations exhibit higher levels of unemployment and
longer durations of unemployment. (Charts 3 i 4)

In looking at female labor participation rates, it would appear
that increasing fringe benefits (as a percentage of wages) has
no effect. (Chart 5)

American companies have been boosting their productivity by
adding more capital and more labor, but European companies have
been using capital instead of labor. Labor market rigidities,
wage and benefit mandates are resulting 1in excessive
substitutions of capital for labor 1in Europe. (Chart 6)

-12-



Further illustration can be found in the remarks of one small
California manufacturer:

"Please recognize that many small manufacturers like ourselves
employ largely unskilled entry level people. Our fringe
benefits approximate 307. of our wages. We employee 25 people
and we compete with wages of $2.50 per dav 150 miles south 1in
Mexico, S0.50 - SO0.75 per day 1in the Philippines and similar
total daily labor costs in other pacific basin countries
Programs such as this adds to the growing inability of small
companies to compete in the world marketplace

The Proposed Benefits May be Unpaid to the Employee. But There Are
Costs

Secause the leave periods stipulated in these bills are unpaid,
a casual analysis would lead one to believe these bills are cost

free. Nothing could be further from the truth.

Assuming jobs are interchangeable and other employees can fill
in, time and a half for a $6.45/hour employee (1982 average wage in
firms with less than 100 employees) would require $2,474 in
additional wages alone for an 18-week parental leave and $3,573 for
a 26-week medical leave. These benefits are not free even when

unpaid. Yet the legislation requires recommendations be made to the

Congress on implementing paid leave!

The proposed bills require employers to continue the existing
benefit arrangements of employees on leave. We know from our 1985

Employer Benefit Survey that two-thirds of the small employers

-13-



providing health coverage pay the entire premium cost -- the median
cost being $75-95 per month for single employees S125 per month for
an employee with dependents. These expenses would also have to be

carried by the employer for an employee on leave.

Consider, too, the double-whammy of "COBRA™ 1if the employee on
leave decides to quit after the 18- or 26-week period - the
employer must then extend coverage for another four months. One

member explains:

We recently had a young woman who requested three-months-
maternity leave which we granted. In order to hold her job, we
employed a temporary employment service to fill this job as
secretary/receptionist. During the leave, we paid all
benefits. At the end of the leave time, the individual informed
us she had decided not to return to the labor force. In other
words, we went through a period of inefficiency and delay in
being able to seek and train a replacement (as well as a
monetary outlay to cover fringe benefits) for an employee who

did not return.

The number one problem for small firms is the cost of health
insurance, according to the 1?85 NFI% Small Business Problems and
Priorities Survey. Mandating these benefits with continued coverage
during the leave period acts as a disincentive for employers to

offer health 1insurance.

For those firms that can afford hiring temporaries, there are
also grave consequences for their Ul rates. The majority of small

employers already pay more in payroll taxes than any other form of

taxation.



As we stated..earlier, using the 18-week parental leave period
proposed in S. 24.9, 1in all but 14 states the temporary employee
would be eligible for unemployment compensation when let go by the

employer (see attached chart).

Public Opinion

Mr. Chairman, we have closely tracked your hearings on this
issue, and while we commend you for your efforts to take this 1issue
to the people in your field hearing work, we believe the record has
been construed to single out a minority of cases where employees
were not satisfied with their employer®s particular policy or lack
thereof. In no instance did we hear the employer®s side of the

story. Always, there are two sides to a story.

Proponents cite the Opinion Research Corporation®s April 1987
polling results indicating that a majority of those polled support
"The Family and Medical Leave Act”™ (a full copy of the survey

results 1is attached).

The complete poll results - the other side of the story -
bears repeating. A majority of those polled - a majority of those
who support "The Family and Medical Leave Act” - see the same folly

in government mandates that 1"ve outlined in my testimony today.

Even the majority of supporters (547.) agree that the government



v
should not interfere in the employer'§ decision as to whether or nnr
grant parental leave .m 72% of those who are opposed (to the

legislation also) hold this opinion.

The majority of both supporters (567.) and opponents (587.) see
the possibility that requiring employers to grant parental leave
might result in fewer women,being hired.

Even more — 717. of supporters and 787. of opponents - agree that
parental leave with the guarante? of job security will be a hardship

for many small companies.

Another problem, recognized by a large majority of the public
(737.), is that providing unpaid parental leave will not help

low-income employees.

Substitute Bills
Mr. Chairman, proponents of the House companion bills, H.R. 925

and H.R. 284, are now touting substitute language — requiring 10
weeks family leave and 15 weeks medical leave for employees with one
year of service in firms with more than 50 employees — as a
"reasonable"” alternative. Mr. Chairman, our view on a "reasonable"
size standard for exempting businesses from a government mandate is
that there is none, and changing the employee threshold at which the

mandate applies does not alleviate the concerns of business owners.



David A. Matthews, president of a small medical supply firm says

this well:

"The exemption itself is a clue to the harmful effects
of the bill, If such a bill were justified, would it not
be equally qustlfled for employees of all companies? Do
employees of large companies have babies differently than
those "in small companies? No._ The only rationale Tor the
exemption is_recognition that its provisSions could sink
mam{ small firms. ~ It's like saving, “This is a poison, so
we'll only (%V(a)lt to people we think can survive it",

e

(emphasis” a

All businesses are not the same, and very real economic
conditions often dictate the availability and length of any
leave period or benefit. Mandatory benefits increase fixed
costs. Businesses already operating on thin margins could be
forced to eliminate jobs and may well be driven out of business

David Birch, the noted MIT economist, has published a new
book in which he discusses the detrimental "hourglass effect"
observed in Canada. Government-imposed thresholds have made
medium-size firms extinct. The Canadian economy operates with
only very large and small firms. Birch is credited for his

work in discerning the special dynamism of small firms in
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creating jobs. His "hourglass effect" is illustrated by these

comments of a small business owner;

If this bill is passed, | am sure that each_employer will be
extremeI){ cautious when making a decision to hire a person who
mi ht fall within these categorles Likewise, I can see that
sma busmesses who now have 14 emﬁ oyees wou think twice
before hiring any additional help ich would automatically
place them under jurisdiction of this pendlng legislation.

Likewise, an appropriate leave time will hinge on many factors
— the employee's medical condition, the needs of the business, the

availability of a replacement or other trained employees,.

| would argue, Mr. Chairman, that the real question is whether
this type of government mandate is needed at all. It's acknowledged
that nearly all large businesses provide for these types of leaves.
NFIB field survey data indicate 727. of small firms allow time off
without loss of benefits. Of the 16.37. "nc" responses (11.97. were
"no reply"), more than half were from firms with fewer than five

employees. The United States' voluntary, flexible benefit system

has worked well in this area.

While parental leaves are excellent benefits, they are only one
option among many. For instance, small firms are more flexible and
more likely to offer part-time jobs that allow women to work and

still be at home with their children.
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availability'of other benefits.. Employers and employees are best
able to structure benefit packages; Congressional dictates ignore
individual needs and differences.

Congress should not attempt to manage the nation®s businesses

from Washington. It hasn"t worked in Europe, and it won"t work here.
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