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they currently pay no severance uses. The taxes at Usburne and End.cott will be 

reduced, while the taxes at °t}<; a.-:d r.uparuk will increase by more than 20% and 60%, 
respectively, during the first yea., Under h& 118, the production tax rate at 

Prudhoe Bay during the mjd-i990’s ij projected to be almost three times higher than 
unde** current law. Overall, H3 U S  will result 1n a tax increase on over 90% of 
Alaska’s oil production.

QUtttlQfl..?
Under current state law, trs maximum tax rats that can be applied is 1S% whan ELF 

1s one.

Quasi;ion IQ
Since m1d-!98l until the end of the f*rst tan years of production, the top rate at 

P3U was 15%. Under the proposed HP, 113, ths severance tax rate will be increased 
from the current 12.3% to 14.9%.

Question 11
Exxon’s severance tax records a**a cot public information and, therefore, cannot be 

released. However, according to the -etroleum Revenue Forecast published by the 

Alaska State Department of Revenue, .everance tax revenue of $818.7 million was 

collected in FV 1988 from petroleum operations.

Quest Ion.12 1 13
A.-'oHIng to the Division of Policy's April J988 Report entitled "The ELF- A Policy 

'active", only Louisiana with a tax rate of 12,5% has a higher severance tax 

than the effective tax rate at P&'J under current law. If HB 118 becomes law. 

i taxes will increase from 12.3% to 14.9%, which will be the highest severance 

rate in the United States.

‘.?e note, howavar, that a direct comparison of Alaska’s severance taxes to 

dual states may not be valid since each state’s total tax structure can vary 

C-* niy, attempting to compare different countries’ tax structure to Alaska 

not valici since you must consider the timing of the recoupment of investment ai 

expenses, and the leasing schemes.

S&Etisn LI.lj;.,PrttjElta
Certain profit information is considered confidential and, therefore, is not 

released. Additionally, we would '•efraln from releasing this information due to 

ongoing litigation with the state over royalty and tax dispute resolution.

The oil companies’ basic purpose for being in Alaska is to earn a profit on

invested funds. The profits from Alaska o1l are partially reinvested in Alaska,

but are also Invested 1n otner projects throughout the world. Due to this

diversity of sources and uses of f:,nas, it is not possible to say exactly where

profits from one area are eventually employed. However, bear in mind that if the 

oil companies had not used the profits from "Outside" investments, PBU would not 

have been discovered or developed, rAPS would not have been bu1K, and Alaska would 

not have enjoyed the benefits it has derived from North Slope oil Interests over 
the past 20 years.

S a U l a n  l l ^ M K L S L M & s k m .
Since Exxon has no oil production operations in the state of Alaska, we have 

limited information to answer these questions. However, if the current tax

structure remains, It will encourage development of future marginal projects, which 

wMl maintain Jobs on the North Slope. v
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R e s p o n s e s  to H o u s e  R e s o u r c e s  C o m m i t t e e  
E L F  Q u e s t i o n s  -  H B - 1 1 8

Q u e s t i o n  1 :  T h e  E l f  i s  d e s i g n e d  t o  p r o v i d e  p r o d u c t i o n
i n c e n t i v e s  f o r .  w e l l s  i n  " m a r g i n a l "  o i l  f i e l d s .  W h i c h  o i l  
f i e l d s  a r e  c o n s i d e r e d  " m a r g i n a l "  i n  A l a s k a ?

A n s w e r :  T h e  E L F  w as  or ig in a l ly  d e s i g n e d  to p r o v id e  in c e n t iv e s  to
o b t a i n  th e  m a x i m u m  u l t im a te  r e co ve r y  from al l  f ie ld s  in  th e  state.  
It is n o t  a n d  w a s  n e v e r  i n t e n d e d  to a ss is t  o n ly  pro jects in  "marginal"  
f i e l d s .  It works to lo w e r  t h e  p r o d u c t i o n  tax rate a s  t h e  d a i l y  
p r o d u c t i o n  per  well  in a  f ie ld  d e c l i n e s .  T h e  l e s s  p rof it ab le  t h e  f ie ld 
( m e a s u r e d  by  the  a v e r a g e  p r o d u c t i o n  p e r  wel l ) ,  th e  m o r e  i n c e n t iv e  
t h e  p r o d u c e r  r e c e i v e s ,  a n d  th e r e f o r e  p r e s u m a b l y ,  t h e  m o r e  l ikely 
th a t  n e w  i n v e s t m e n t s  w o u l d  b e  m a d e  to  i n c r e a s e  u l t i m a t e  
p r o d u c t i o n .

In  m o s t  i n s t a n c e s ,  a  f ie ld  d e c l i n e s  t h r o u g h o u t  its p r o d u c i n g  life a n d  
b e c o m e s  " m a r g in a l"  o n l y  w h e n  its prof itabi l ity is very  lo w .  T h e  
reservo ir  m u s t  b e  ca refu l ly  m a n a g e d  l o n g  b e f o r e  th is  t i m e  or parts 
o f  t h e  reservo ir  will d e te r io r a t e  to th e  p o i n t  w h e r e  n o  a d d i t i o n a l  
r e c o v e r y  wi ll  e v e r  b e  e c o n o m i c a l l y  v i a b l e .  O n g o i n g  d e v e l o p m e n t  
p r o v i d e s  t h e  f ie ld  with a  l o n g e r  life a n d  p r o d u c e s  far m o r e  c r u d e .  
B u t  i n c r e m e n t a l  r e c o v e r y  p r o j e c t s  d e c r e a s e  in  e c o n o m i c  
a t t r a c t i v e n e s s  a s  a n  o i l  f i e l d  a g e s .  T h e  a t t r a c t i v e n e s s  (or 
m a r g i n a l i t y )  o f  a n  i n c r e m e n t a l  i n v e s t m e n t  is  t h e  p r i m a r y  
c o n s i d e r a t i o n  in th e  d e c i s i o n s  affe ct in g  a d d i t i o n a l  d e v e l o p m e n t  a n d  
th e  r e covery  of  a s s o c i a t e d  oi l  r e serves  in a n y  o i l  f ie ld .  If i n c e n t iv e s  
w ere  p r o v i d e d  o n l y  n e a r  t h e  e n d  of a  f ie ld 's l i fe,  ( w h e n  it is a lr e a d y  
" m a r g i n a l " ) ,  it is  e n t ir e ly  l i ke ly  that  e n h a n c e d  r e c o v e r y  p r o j e c t s  
c o u l d  n e v e r  b e  u n d e r t a k e n .

Q u e s t i o n  2 :  H o w  m a n y  b a r r e l s  p e r  d a y  a r e  e x t r a c t e d
t / o m  t h e  m o s t  p r o d u c t i v e  o i l  f i e l d  i n  A l a s k a  t h a t  w i l l  b e  
a l l o w e d  f a x  c u t s  u n d e r  t h i s  E L F  b i l l ?

A n s w e r :  T h e  m o s t  p r o d u c t iv e  f ie ld  in A l a s k a  a s  of  t h e  e n d  of  1 9 8 8
w a s  t h e  E n d i c o t t  f ie ld  with a  p e r  w e l l  p e r  d a y  p r o d u c t i o n  o f  3 0 0 0  
b arr e ls .  T h i s  w o u l d  b e  o n e  of  the  s m a l l  f ie ld s  (9 7  t h o u s a n d  barrels 
p e r  d a y  p r o d u c t io n )  w h o s e  p r o d u c t i o n  tax b u r d e n  w o u l d  b e  d e c r e a s e d  
u p o n  th e  e n a c t m e n t  of  H B - 1 1 8 .  B u t  a  f ie ld  l ike K u p a r u k  c a n  a l s o  b e  
o n l y  m a r g i n a l l y  p r o f i t a b l e  or a s  A t t a c h m e n t  I s h o w s  m i g h t  e v e n  
o p e r a t e  at a  l o s s .  T h e  K u p a r u k  f ie ld  p r o d u c e s  o n l y  1 0 0 0  barrels p e r



w e l l  p e r  d a y ,  o n e  third that o f  E n d i c o t t ,  a n d  yet,  u n d e r  H B - 1 1 8 ,  
E n d i c o t t  will  g e t  a  r e d u c t io n  in its p r o d u c t i o n  tax a n d  K u p a r u k  will 
g e t  a n  i m m e d i a t e  6 0 %  in c r e a s e .

Q u e s t i o n  3 :  H o w  m a n y  b a r r e l s  p e r  d a y  a r e  e x t r a c t e d
f r o m  P r u d h o e  B a y  a n d  K u p a r u k ?

A n s w e r :  D u r i n g  D e c e m b e r ,  1 9 8 8  P r u d h o e  B a y  p r o d u c t i o n  w a s
1 5 0 8 . 3  t h o u s a n d  barrels pe r  d a y .  K u p a r u k  a v e r a g e d  3 0 7 . 2  t h o u s a n d  
b a r r e ls  p e r  d a y  d u r i n g  th at  s a m e  t i m e  p e r i o d .  T h i s  l e v e l  of  
p r o d u c t i o n ,  h o w e v e r ,  is o n l y  t h e  resu lt  o f  s i g n i f i c a n t  i n c r e m e n t a l  
i n v e s t m e n t  w h i c h  i n c l u d e d  in  its e c o n o m i c  j u s t i f i c a t i o n  th e  
a p p l i c a t i o n  of  th e  E L F .  T h e  i n c e n t iv e s  p r o v i d e d  b y  th e  current E L F  
wi l l  a l l o w  t h e  i n d u s t r y  to m a i n t a i n  p r o d u c t i o n  at t h e  h i g h e s t  
p o s s i b l e  rates  t h r o u g h  a d d i t i o n a l  i n c r e m e n t a l  i n v e s t m e n t  in  the  
f u t u r e .
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Q u e s t i o n  4 :  H o w  m a n y  b a r r e l s  p e r  d a y  a r e  e x t r a c t e d
f r o m  w e l l s  i n  t h e  m o s t  p r o d u c t i v e  o i l  f i e l d s  i n  t h e  v a r i o u s  
l o w e r  4 8  s t a t e s ?  W h a t  i s  t h e  g r e a t e s t  b a r r e l s  p e r  d a y  
e x t r a c t i o n  c o n s i d e r e d  m a r g i n a l  a n d  p r o v i d e d  t a x  c u t s  f o r  
p r o d u c t i o n  i n c e n t i v e  i n  t h e  v a r i o u s  l o w e r  4 8  s t a t e s ?

A n s w e r :  T h e  a v e r a g e  p r o d u c t i o n  from  a n y  we l l  in t h e  lo w e r -4 8
f i e l d s  is s i g n i f i c a n t l y  lo w e r  t h a n  is t h e  a v e r a g e  in A l a s k a  a s  
i n d i c a t e d  b y  t h e  f i g u r e s  p r o v i d e d  b y  t h e  A d m i n i s t r a t i o n .  At  
p r o d u c t i o n  l e v e l s  p r e s e n t e d ,  with or w i t h o u t  a  p r o d u c t i o n  tax 
b u r d e n ,  n o t  o n e  of  t h e s e  f ie ld s  c o u l d  b e  e c o n o m i c a l l y  p r o d u c e d  in 
A l a s k a .  W h e t h e r  a n y  of  t h e s e  f ie ld s  are m a r g i n a l  or n ot  is d ic ta t e d  
b y  m a n y  v a r i a b l e s  i n c l u d i n g  o p e r a t i n g  c o s t s ,  tr an s p o r ta t io n  c o s t s ,  
a n d  e v e n t u a l l y  w e l l h e a d  v a l u e .  H o w e v e r ,  a n y  w e l l  b e c o m e s  m o r e  
m a r g i n a l  a s  its p r o d u c t i o n  a n d  t h e r e f o r e  its re lat ive  prof itab i l ity  
d e c l i n e s .  N o n e  of  t h e s e  f i e l d s  w o u l d  s u r v iv e  a  $ 7 . 0 0  p e r  barrel  
t r a n s p o r t a t i o n  c o s t .

Q u e s t i o n  5 :  W h i c h  o i l  c o m p a n i e s  h a v e  t h e  g r e a t e s t  l e a s e
i n t e r e s t s  i n  P r u d h o e  B a y  a n d  K u p a r u k  o i l  f i e l d s  a n d  w h a t  i s  
t h e  p e r c e n t a g e  o f  t h e i r  l e a s e  i n t e r e s t s ?

A n s w e r :  A t t a c h m e n t  II d e t a i l s  o w n e r s h i p  of P r u d h o e  B a y ,  K u p a r u k
a n d  s e v e r a l  othe r  f ie ld s  in the state. P l e a s e  n o t e  that t h e  c o m p a n i e s  
w h i c h  o w n  s i g n i f i c a n t  p i e c e s  of  P r u d h o e  a n d  K u p a r u k  a re  th e  s a m e  
c o m p a n i e s  w h i c h  o w n  s u b s t a n t i a l  in terests in o th e r  s m a l l e r  f ie ld s .
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Q u e s t i o n  6 :  O i l  c o m p a n i e s :  h o w  m u c h  d i d  y o u  e x t r a c t
w o r l d  w i d e  i n  1 9 7 6 ?  H o w  m u c h  o f  th£* w a s  f r o m  A l a s k a ?  
( P r u d h o e  B a y ? )

A n s w e r :  A R C O  p r o d u c t i o n  in 1 9 7 6 ,  world w i d e  w a s  5 1 1 . 2  M B P D .
A R C O ' s  A l a s k a  p r o d u c t io n  in 1 9 7 6  w a s  2 7 . 7  M B P D ,  all  of  w h ic h  c a m e  
from  f ie ld s  in the  C o o k  Inlet.

&

Q u e s t i o n  7 :  O i l  C o m p a n i e s :  H o w  m u c h  o i l  d i d  y o u  e x t r a c t
w o r l d  w i d e  i n  1 9 8 8 ?  H o w  m u c h  o f  t h a t  w a s  f r o m  A l a s k a ?  
( P r u d h o e  B a y ? )

A n s w e r :  In 1 9 8 8 ,  after A R C O  A l a s k a  I n c . ’s  i n v e s t m e n t  tota led  $ 7 . 6
B i l l i o n  in  the  State  of  A l a s k a ,  A R C O ' s  p r o d u c t i o n  from th e  state w a s  
4 7 0  M B P D  with 3 0 5  M B P D  of  that p r o d u c t i o n  c o m i n g  from P r u d h o e  
B a y .  A R C O ' s  total world w id e  p r o d u c t io n  in 1 9 8 8  w a s  6 7 9 . 7  M B P D .

Q u e s t i o n  8 :  W h i c h  o i l  f i e l d s  w i l l  r e c e i v e  t a x  b r e a k s
f r o m  t h i s  E L F  B i l l ?  W h i c h  o i l  f i e l d s  w i l t  r e c e i v e  t a x  
i n c r e a s e s  f r o m  t h i s  E L F  b i l l ?

A n s w e r :  T h e  o n l y  f i e l d s  current ly  in  o p e r a t i o n  w h i c h  will  h a v e
their t a x e s  r e d u c e d  are E n d i c o t t  a n d  L i s b u r n e  w h o s e  c o m b i n e d  total 
p r o d u c t i o n  is o n l y  1 3 5  M B P D .  P r u d h o e  B a y  a n d  K u p a r u k  f ie ld s  w h ic h  
p r o d u c e  1 , 8 1 5  M B P D ,  will h a v e  their t a x e s  i n c r e a s e d  b y  4 0 %  a n d  
1 6 0 %  r e spe c t ive ly  o v e r  th e  n e x t  ten  y e a r s .  O v e r  9 0 %  of  the  state's 
p r o d u c t i o n  a n d  n e a r ly  al l  of th e  state's r e s e r v e s  will b e  b u r d e n e d  
with a d d i t i o n a l  p r o d u c t i o n  tax u n d e r  H B - 1 1 8 .  W h e n  t h e  two f ie ld s  
that  h o l d  t h e  v a s t  m a jo r i t y  of  t h e  s t a t e s  k n o w n  r e s e r v e s  a re  
b u r d e n e d  b y  m o r e  p r o d u c t io n  tax,  there  c a n  o n l y  b e  a  n e g a t iv e  i m p a c t  
o n  t h e  u l t i m a t e  r e c o v e r y  of  t h e  state 's  o i l  a n d  g a s  r e s o u r c e s .  
A l m o s t  o n e - h a l f  b i l l i o n  b a rre ls  of  a d d i t i o n a l  K u p a r u k  o i l  c a n  b e  
r e c o v e r e d  if e c o n o m i c s  a l lo w .

Q u e s t i o n  9 :  C a n  t h e  E L F  r a i s e  t h e  a m o u n t  t h a t  w o u l d  b e
p a i d  f o r  s e v e r a n c e  t a x e s  a b o v e  t h e  s t a t u t o r y  n o m i n a l  rate  
o f  1 5 %  f o r  a n y  o i l  f i e l d  o r  a n y  o i l  c o m p a n y ?  S o  t h i s  E L F  
b i l l  c a n ' t  d o  t h i s  e i t h e r ,  r i g h t ?

A n s w e r :  H o u s e  B i l l  1 1 8  w o u l d  n o t  s u b j e c t  th e  total p r o d u c t i o n  of
a  f ie l d  to m o r e  t h a n  th e  n o m i n a l  statutory rate o f  1 5 % .  It c o u l d ,  
h o w e v e r ,  s u b j e c t  a n  i n c r e m e n t a l  b arr e l  o f  o i l  p r o d u c e d  to a
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# p r o d u c t i o n  tax rate in e x c e s s  of  1 5 % .  T h i s  result w o u l d  p l a c e  a n  
o n e r o u s  b u r d e n  o n  a n y  i n v e s t m e n t  th at  w o u l d  act  to p r o d u c e  
a d d i t i o n a l  barrels o f  oi l  a n d  c a n  o n l y  b e  p e r c e iv e d  a s  a n  in c e n t iv e  to 
k e e p  s m a l l  f ie ld s  s m a l l  a n d  m a k e  b ig  f ie ld s  s m a l le r .

Q u e s t i o n  1 0 :  W i l l  t h i s  E L F  b i l l  r a i s e  t h e  rate  t h a t  w o u l d
b e  p a i d  for  s e v e r a n c e  t a x e s  f o r  i P r u d h o e  B a y  a b o v e  t h e  rate 
t h a t  w a s  p a i d  b y  o i l  c o m p a n i e s  at P r u d h o e  B a y  p r i o r  t o  J u n e  
2 0 ,  1 9 8 7 ?

A n s w e r :  A g a i n ,  it is p o s s i b l e  for the  rate o n  a n  a d d i t i o n a l  barrel
p r o d u c e d  at P r u d h o e  B a y  to b e  b u r d e n e d  with a  p r o d u c t i o n  tax in 
e x c e s s  o f  t h e  1 5 %  rate. F r o m  1 9 8 1  t h r o u g h  J u n e  2 0 ,  1 9 8 7 ,  th e  
" r o u n d in g  rule" w a s  a p p l i e d  to p r o d u c t i o n  at P r u d h o e  B a y  that set  its 
E L F  at 1 . 0  a n d  its p r o d u c t io n  tax rate therefore at 1 5 % .  H o u s e  Bi l l  
1 1 8  w o u l d  ra ise  t h e  rate to 1 4 . 9 % .  K u p a r u k ' s  rate w o u l d  g o  from 
8 . 4 %  to 1 3 . 2 % .

Q u e s t i o n  1 1 :  H o w  m u c h  i s  b e i n g  p a i d  t o  t h e  S t a t e  o f
A l a s k a  i n  s e v e r a n c e  t a x e s  e a c h  y e a r ?

A n s w e r :  T h e  f iscal  y e a r  1 9 8 8  s e v e r a n c e  tax c o l l e c t io n s ,  b a s e d  o n
th e  A l a s k a  D e p a r t m e n t  of  R e v e n u e ' s  O c t o b e r ,  1 9 8 8  R e v e n u e  f igures ,  
w ere  $ 8 1 6 . 4 M M .

Q u e s t i o n  1 2 :  H o w  d o e s  t h e  a m o u n t  t h a t  A l a s k a  r e c e i v e s  i n
s e v e r a n c e  t a x e s  c o m p a r e s  t o  t h e  a m o u n t  t h a t  o t h e r  o i l -  
p r o d u c i n g  s t a t e s  a n d  n a t i o n s  r e c e i v e ?  H o w  m u c h  w o u l d  t h e  
f i e l d s  i n  t h e  l o w e r  48  p a y  if  t h e y  w e r e  p l a c e d  u n d e r  t h e  
A l a s k a  t a x  s t r u c t u r e ?

A n s w e r :  A  d e f in i t iv e  s t u d y  of  s e v e r a n c e  tax rates t h r o u g h o u t  the
n a t i o n  w o u l d  b e  a  c o m p l e x  task,  h o w e v e r ,  b a s e d  strictly o n  statutory 
rates  A l a s k a  still m a i n t a i n s  th e  h i g h e s t  rate in t h e  n a t i o n  at 1 5 % .  
A R C O ' s  l o w e r - 4 8  p r o d u c t i o n  c o m p a n y ,  w h i c h  o w n s  a n d  o p e r a t e s  
f i e l d s  in  m a n y  of  t h e  s i g n i f i c a n t  p e t r o l e u m  p r o d u c i n g  a r e a s  ut i l izes  
a n  a v e r a g e  s e v e r a n c e  tax rate of 5 %  in its f in a n c ia l  p l a n n i n g .  At the 
p r o d u c t i o n  p e r  w e l l  rates q u o t e d  b y  t h e  a d m in is t r a t io n  in  its earl ier 
t e s t i m o n y  n o n e  of  t h e  f ie ld s  p r o d u c i n g  in o the r  states  w o u l d  b e  
e c o n o m i c a l l y  v i a b l e  in A l a s k a  s o  n o  ta xes  w o u l d  b e  p a i d  in a n y  c a s e .

A s  t h e  c h a r t s  u s e d  b y  t h e  A d m i n i s t r a t i o n  in their  t e s t i m o n y  s o  
c le a r ly  p o i n t  o u t ,  s n a p  s h o t  c o m p a r i s o n s  b e t w e e n  A l a s k a  a n d  other
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s t a t e s  or o i l  p r o d u c i n g  n a t i o n s  a r e  of  q u e s t i o n a b l e  u s e .  T h e  
c o m p a r i s o n s  c a n  e a s i l y  m i s l e a d  a n d  a r e  d e p e n d e n t  o n  s o  m a n y  
v a r i a b l e s  that  t h e y  a r e  d i f f ic u lt  to a c c u r a t e l y  q u a n t i f y .  F o r  
e x a m p l e :  W h e n  the a d m in is trat io n 's  bar  chart c o m p a r i n g  A l a s k a  a n d  
I n d o n e s i a  is reforma tted  to s h o w  p e r c e n t  o f  r e v e n u e  a s  w e l l  a s  
g r o s s  r e v e n u e  ( A t t a c h m e n t  I I I ) ,  it b e c o m e s  q u i c k ly  e v i d e n t  that the  
S t a t e  of  A l a s k a  r e c e i v e s  a  la r g e r  p e r c e n t a g e  o f  t h e  a v a i l a b l e  
r e v e n u e  from  c r u d e  o i l  p r o d u c t io n  t h a n  I n d o n e s i a  r e c e i v e s .  B u t  this 
b a r  c h a r t  t o o  i g n o r e s  t h e  d i f f e r e n c e s  in  c a p i t a l  c o m m i t m e n t s ,  
c o n c e s s i o n s  b y  s o v e r e i g n s ,  l i fting c o s t s ,  t r a d e  r e s tr ic t io ns ,  a n d  
m a n y  o ther  factors.

#

It a p p e a r s  t h a t  t h e  A d m i n i s t r a t i o n ' s  D i v i s i o n  o f  P o l i c y  b e s t  
d e s c r i b e d  th e  u s e f u l n e s s  of  the  n a t i o n  a n d  state tax c o m p a r i s o n s  in 
1 9 8 8  in  their  E L F  P o l i c y  P e r s p e c t iv e  w h e n  t h e y  st ated  " D i f f e r e n c e s  
l ike  t h e s e  m a k e  s im p l i s t ic  c o m p a r i s o n s  r e g a r d i n g  w h i c h  state  h a s  
t h e  h i g h e s t  or lo west s e v e r a n c e  tax of  l im ite d  use".

Q u e s t i o n  1 3 :  O i l  C o m p a n i e s :  D o  y o u  h a v e  N o r t h  S e a
p r o d u c t i o n ?  If s o ,  w h a t  p e r c e n t  o f  t h e  t o t a l  e c o n o m i c  r e n t
d o  y o u  r e a l i z e  f r o m  y o u r  A l a s k a  p r o d u c t i o n  a n d  w h a t  
p e r c e n t  d o  y o u  r e a l i z e  f r o m  y o u r  N o r t h  S e a  p r o d u c t i o n ?

A n s w e r :  A R C O  h a s  n o  s ig n i f ic a n t  North S e a  o i l  p r o d u c t i o n  a n d  is
therefore  u n a b l e  to a d e q u a t e l y  r e s p o n d  to this q u e s t i o n .

Q u e s t i o n  1 4 :  O i l  C o m p a n i e s :  H o w  m u c h  p r o f i t  i s  b e i n g
m a d e  o f f  o f  t h e  m o s t  p r o d u c t i v e  o i l  f i e l d s  i n  t h e  l o w e r  4 8  
s t a t e s ?

A n s w e r :  T h e  p r o f it a b i l i t y  o f  m a n y  f i e l d s  in  t h e  l o w e r - 4 8  is
u n k n o w n  to A R C O  s i n c e  w e  d o  n ot  h a v e  interest in e v e r y  low er-48  
f ie l d .  S p e c i f i c  prof itabi l ity d a t a  of  a n y  p art ic u la r  f ie ld  in w h i c h  w e  
h a v e  a n  in te re s t  is c o n s i d e r e d  c o m p a n y  c o n f i d e n t i a l  d a t a  a n d  we 
regret that w e  c a n n o t  s h a r e  this with y o u .  H o w e v e r ,  n o  L o w e r - 4 8  
o i l  f ie ld  m u s t  c o p e  with a  $ 7 . 0 0  pe r  barrel  transportat ion  b u r d e n .

Q u e s t i o n  1 5 :  O i l  C o m p a n i e s :  H o w  m u c h  p r o f i t  i s  b e i n g
m a d e  o f f  o f  t h e  m o s t  p r o d u c t i v e  o i l  f i e l d s  i n  o t h e r  o i l -  
p r o d u c i n g  c o u n t r i e s ?

A n s w e r :  A R C O  A l a s k a  I n c .  d o e s  n o t  h a v e  a d e q u a t e  d a t a  for
i n t e r n a t i o n a l  o p e r a t i o n s  to p r o v i d e  a n y  m e a n i n g f u l  i n s i g h t s  into  this



i s s u e .  W e  c a n  s a y  h o w e v e r ,  that t h e  s t a t e s  d o c u m e n t a t i o n  
c o n c e r n i n g  I n d o n e s i a  is v e r y  m i s l e a d i n g  b e c a u s e  o f  m a j o r  
d i f f e r e n c e s  in  w e l l h e a d  p r ic e  d u e  to tr a n s p o r t a t io n  a n d  e x p o r t  
r e s t r i c t i o n s .

Q u e s t i o n  1 6 :  H o w  m u c h  p r o f i t  i s  b e i n g  m a d e  o f f  o f
P r u d h o e  B a y  a n d  K u p a r u k  o i l  f i e l d s  e a c h  d a y ?

A n s w e r :  C u r r e n t  p u b l i c  d a t a  a v a i l a b l e  o n  the  prof itabi l ity of b o t h
th e  P r u d h o e  B a y  a n d  K u p a r u k  f ie lds is from B a r c la y s  d e  Z o e t e  W e d d ,  
a n  i n d e p e n d e n t  L o n d o n  In v e s t m e n t  H o u s e .  T h e s e  f igures are p r o v id e d  
o n  A t t a c h m e n t  I.

Q u e s t i o n  1 7 :  D o e s  t h i s  i n c l u d e  T A P S ?  If n o t ,  w h a t  is  t h e
p r o f i t  o n  T A P S ?

A n s w e r :  F o r  a  l o o k  at T A P S  profits w e  w o u l d  refer y o u  to th e
T A P S  s e t t l e m e n t  m e t h o d o l o g y  to w h i c h  t h e  S t a t e  o f  A l a s k a  is 
s i g n a t o r y .  T h e  q u e s t i o n  of T A P S  profits is,  w e  s u b m i t ,  irrelevant to 
th e  i s s u e  of  H B - 1 1 8 .  T h e  i s s u e  of  taxes  o n  transportat ion ,  w h ic h  is 
b e i n g  d i s c u s s e d  h e r e ,  is a n  i s s u e  that  w a s  s e t t l e d  in  t h e  
d e v e l o p m e n t  of  t h e  T A P S  s e t t le m e n t .  In a n y  e v e n t ,  s i n c e  A R C O  
A l a s k a ' s  current  N o r t h  S l o p e  p r o d u c t i o n  e x c e e d s  A R C O  P i p e l i n e  
C o m p a n y ' s  T A P S  c a p a c i t y ,  a n y  i n c r e m e n t a l  pro je ct  o i l  is s h i p p e d  
t h r o u g h  a n o t h e r  o w n e r s  p i p e l i n e  c a p a c i t y .

Q u e s t i o n  1 8 :  W h a t  p u b l i c  s o u r c e s  c o r r o b o r a t e  t h i s ?
W o u l d  y o u  p r o v i d e  m a t e r i a l s  p r o v i n g  t h i s ?  W o u l d  y o u  
p r o v i d e  a  d e t a i l e d  l i s t  o f  y o u r  r e v e n u e s  a n d  e x p e n s e s ?

A n s w e r :  T h e s e  f ig u r e s  in B a r c l a y s  d e  Z o e t e  W e d d  a r e  p u b l i c
i n f o r m a t i o n  a n d  a r e  u t i l i z e d  b e c a u s e  th e y  are  p u b l i c  i n f o r m a t i o n .  
T h e  p u b l i c  i n v e s t m e n t  c o m m u n i t y  are u l t im a te ly  t h e  o w n e r s  of th e  
c o m p a n i e s  in  o u r  in d us tr y  a n d  their p e r c e p t i o n  a s  to prof itabi l ity 
a n d / o r  t h e  v a l u e  o f  i n v e s t m e n t s  is of  p a r a m o u n t  c o n c e r n  to o u r  
c o m p a n i e s .  A d d i t i o n a l  d e t a i l e d  b r e a k d o w n s  of  c o s t s  a n d  r e v e n u e s  
c a n n o t  b e  p r o v i d e d  in this p u b l i c  f o r u m  b e c a u s e  they  ar e  c o n s i d e r e d  
c o m p a n y  c o n f i d e n t i a l  for c o m p e t i t i v e  r e a s o n s  a s  wel l  a s  for S E C  
d i s c l o s u r e  p u r p o s e s .

Q u e s t i o n  1 9 :  H o w  m u c h  p r o f i t  i s  m a d e  f r o m  r e f i n e d
p r o d u c t s  f r o m  A l a s k a n  o i l ?



A n s w e r :  Prof its  g e n e r a t e d  o n  t h e  r e f i n i n g  a n d  m a r k e t i n g  o f
A l a s k a n  s o u r c e  o i l  are n o  m o r e  or le s s  t h a n  t h o s e  g e n e r a t e d  o n  
s im i la r  q u a l i t y  c r u d e  from other  s o u r c e s .  C r u d e  o i l ,  w h e t h e r  from 
a n  A l a s k a n  or o th e r  s o u r c e ,  is a  c o m m o d i t y  w h i c h  is v a l u e d  a n d  
tr ad e d  b a s e d  o n  .q ua l it y ,  l o c a t io n  a n d  market c o n d i t i o n s .  At the s a m e  
l o c a l e ,  a n y  s o u r c e  c r u d e  oi l  h a s  the s a m e  v a l u e  or cost a s  a n y  other 
s o u r c e  s im i l a r  q u a l i t y  c r u d e  o i l .  N o  m o r e  r e f in in g  or m a r k e t in g  
profit is m a d e  o n  p r o d u c t s  r e f in e d  from A l a s k a n  s o u r c e  c r u d e  o i l  
t h a n  is m a d e  o n  p r o d u c t s  r e f in e d  from a n y  othe r  s o u r c e  s im i la r  
q u a l i t y  c r u d e  o i l .

Q u e s t i o n  2 0 :  W h a t  d i d  t h e  o i l  c o m p a n i e s  o f  P r u d h o e  B a y
d o  w i t h  t h e  s a v i n g s  m a d e  a s  a  r e s u l t  o f  t h e  t a x  b r e a k  
o c c u r r i n g  o n  J u n e  2 0 ,  1 9 8 7 ?

A n s w e r :  First a s  w e  h a v e  p r e v i o u s ly  d i s c u s s e d ,  t h e  E L F  is n ot  a
tax b r e a k ,  it is a n  i n c e n t i v e  p r o v i d e d  to i n c r e a s e  t h e  u l t i m a t e
a m o u n t  o f  c r u d e  oi l  p r o d u c e d  in  the  state.  T h e  c u m u l a t i v e  r e d u c t io n  
in p r o d u c t i o n  t a x e s ,  relat ive to a  flat 1 5 %  rate that  a c c r u e d  from
J u n e ,  1 9 8 7  to D e c e m b e r ,  1 9 8 8  w a s  $ 4 3 M M  strictly to A R C O  D u r i n g
that s a m e  t i m e  f r a m e  A R C O  h a s  i n v e s t e d  $ 7 7 M M  in c a p i t a l  at
P r u d h o e .  T h i s  q u e s t i o n  d o e s  n o t  a d d r e s s  the $ 3  B i l l i o n  of  i n v e s t m e n t  
that w a s  m a d e  b y  th e  o i l  industry in the state d u r in g  1 9 8 6  a n d  early 
1 9 8 7  w h i c h  w a s  in part j ust i f ied  a n d  f u n d e d  in  c o n t e m p l a t i o n  of  th e  
exp irat ion  of  the  " r o u n d in g  rule" o n  P r u d h o e  B a y  in J u n e  of  1 9 8 7 .

Q u e s t i o n  2 1 :  W h a t  p e r c e n t  o f  m o n e y  g r o s s e d  b y  A l a s k a ' s
o i l  i n  P r u d h o e  B a y  a n d  K u p a r u k  i s  r e i n v e s t e d  i n  A l a s k a ?  
H o w  m u c h  m o n e y  i s  s e n t  o u t s i d e ?

A n s w e r :  M o r e  t h a n  1 0 0 %  of  th e  last three  y e a r s  n e t  profits of
A R C O  A l a s k a  I n c .  h a v e  b e e n  r e in v e s t e d  in n e w  f ix ed  a s s e t s  a n d  
e xp lo r a t io n  in A l a s k a  ( i .e .  n o n e  h a s  g o n e  s o u t h ) .

Q u e s t i o n  2 2 :  H o w  m a n y  j o b s  a r e  i n v o l v e d  i n  s t a r t i n g  u p  a
s m a l l  o i l  f i e l d ?  H o w  m a n y  j o b s  a r e  i n v o l v e d  i n  m a i n t a i n i n g  
a  s m a l l  f i e l d ?

A n s w e r :  T h e  m a r g i n a l  pro jects n o w  b e i n g  p l a n n e d  for th e  K u p a r u k
f ie ld  o v e r  the  n e x t  f ive y e a r s  will requ ire  $ 1 . 6  b i l l i o n  a n d  4 0 0 0  m a n  
y e a r s  o f  c o n s t r u c t i o n  l a b o r  to c o m p l e t e .  T h e s e  n e w  w e l l s  a n d  
fac i l i t ies  wi ll  r e q u ir e  at le a s t  40  a d d i t i o n a l  o p e r a t i n g  s t a f\  n e a r ly  
a s  m a n y  a s  it ta k e s  to o p e r a t e  the  entire L i s b u r n e  o i l  f ie ld .
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Q u e s t i o n  2 3 :  H o w  m a n y  A l a s k a n s  w e r e  e m p l o y e d  b y  t h e  o i l
c o m p a n i e s  o f  P r u d h o e  B a y  p r i o r  t o  J u n e  2 0 ,  1 9 8 7  w h e n  t h e  
t a x  c u t  k i c k e d  i n ?  H o w  m a n y  A l a s k a n s  a r e  e m p l o y e d  b y  t h e  
o i f  c o m p a n i e s  o f  P r u d h o e  B a y  n o w ?

A n s w e r :  A s  of  J u n e  2 0 ,  1 9 8 7  A R C O  A l a s k a  h a d  2 , 5 7 8  e m p l o y e e s .
At the e n d  of  1 9 8 8  A R C O  A l a s k a  e m p l o y e d  ove r  2 , 8 0 0 .  T h e s e  f igures  
h o w e v e r  o n l y  s h o w  ha l f  of  t h e  p icture.  T h e  n u m b e r  of e m p l o y e e s  
h a s  i n c r e a s e d  s i n c e  the  J u n e  2 0 ,  1 9 8 7  d a t e ,  b u t  of  m o r e  s i g n i f i c a n c e  
is the  fact that 1 4 2  of  t h e s e  p e r m a n e n t  o p e r a t i n g  j o b s  h a v e  b e e n  
c r e a t e d  s o l e l y  d u e  to p ro jects  s u c h  a s  th e  C e n t r a l  G a s  Fac i l i ty  a n d  
th e  K u p a r u k  C P F - 3 .  ( T h i s  f ig ure  d o e s  n o t  c o n s i d e r  th e  m i l l i o n s  of 
m a n  h o u r s  of  c o n st ru c t ion  l a b o r  that w a s  c r e a t e d  in e s t a b l i s h i n g  the 
f a c i l i t ies ) .  T h e s e  pro je cts  w ere  i n t e n d e d  to i n c r e a s e  t h e  u l t im ate  
p r o d u c t i o n  o f  A l a s k a n  oi l  a n d  g a s  a n d  a r e  e x a c t ly  t h e  t y p e  of 
pro jects the  E L F  w a s  i n t e n d e d  to s t im u la te .  T h e  majority of  A l a s k a n  
j o b s  c re a t e d  t h r o u g h  the  o p e r a t i o n  of e n h a n c e d  recovery  pro jects  are 
attr ibutab le  to activ it ies at K u p a r u k  a n d  P r u d h o e  B a y ,  the  two f ie ld s  
that w o u l d  b e  m o s t  a d v e r s e l y  im p a c t e d  by  th e  p a s s a g e  of H B - 1 1 8 .

Q u e s t i o n  2 4 :  W h a t  i s  t h e  l o n g - t e r m  e f f e c t  o n  A l a s k a n
j o b s  i n  P r u d h o e  B a y  a n d  K u p a r u k  o i l  f i e l d s  a s  a  r e s u l t  o f  
t h i s  E L F  b i l l ?

A n s w e r :  T h e  l o n g  t e r m  i m p a c t  o f  p a s s a g e  o f  H B - 1 1 8  w i l l
b e  t h a t  t h e r e  w i l l  b e  f e w e r  j o b s  i n  A l a s k a .  A s  q u e s t i o n  2 3  s o  
v iv id ly  p o i n t s  out ,  i n v e s t m e n t  d o l la r s  ar e  s p e n t  a n d  j o b s  a r e  c re a t e d  
in the  f ie ld s  w h e r e  t h e  g re a t e st  l i k e l i h o o d  of a d d i t i o n a l  r e c o v e r y  is 
f o u n d .  T h o s e  s a m e  i n v e s t m e n t  do l la rs  are s p e n t  a n d  j o b s  c re a t e d  not 
o n  the b a s i s  of  a  f ie ld s  profitabi l ity,  but  o n  the  b a s i s  of  t h e  v a l u e  of 
p r o d u c i n g  the  next  barrel  of  o i l .  At  P r u d h o e  a n d  K u p a r u k ,  H B - 1 1 8  
will  o n ly  m a k e  the  next  barrel  of  o i l  m o r e  e x p e n s i v e  to p r o d u c e  a n d  
th e r e f o r e  it will  b e  l e s s  l ike ly  to e v e r  b e  p r o d u c e d .  T h a t  m e a n s  
there  will  b e  m o r e  oi l  left in the g r o u n d ,  fewer oi l  industry j o b s  a n d  
fewer s u p p o r t  in dus tr y  j o b s  b e c a u s e  t h e r e  will  b e  fewer fac i l i t ies  
to o p e r a t e .

Q u e s t i o n  2 5 :  H o w  m a n y  A l a s k a n s  a r e  e m p l o y e d  b y  t h e  o i l
c o m p a n i e s  o f  t h e  m a r g i n a l  o i l  f i e l d s  n o w ?  H o w  m a n y  
A l a s k a n s  a r e  l i k e l y  t o  b e  e m p l o y e d  b y  t h e  o i l  c o m p a n i e s  o f  
e x i s t i n g  m a r g i n a l  o i l  f i e l d s  a n d  i n  d e v e l o p i n g  o t h e r  o i l  
f i e l d s  a s  a  r e s u l t  o f  t h i s  E L F  b i l l ?

B B
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A n s w e r :  E v e r y  A l a s k a n  w h o  works in the  o i l  industry works for a n
o i l  c o m p a n y  that o w n s  a n  interest in  a  f ie ld  w h e r e  th e re  a r e  
m a r g i n a l  p r o je c t s  that w o u l d  b e  d e t r im e n t a l ly  e f fec t e d  b y  H B - 1 1 8 .  
T h e  q u e s t i o n  that n e e d s  to b e  a s k e d  is h o w  m a n y  j o b s  will b e  
c r e a t e d  u n d e r  the current E L F  that will  not  b e  c r e a t e d  u n d e r  H B -  
1 1 8 ?  E n h a n c e d  r e covery  p r o je ct s  at P r u d h o e  a n d  K u p a r u k  c a n  
p r o v i d e  a c c e s s  to a d d i t i o n a l  r e c o v e r a b l e  r e se r v e s  o f  a b o u t  t w i c e  
t h e  r e c o v e r a b l e  r e s e r v e s  of  a l l  t h e  o t h e r  o i l  f i e l d s  in A l a s k a  
c o m b i n e d .  T h e s e  a d d i t i o n a l  pro je cts  c o u l d  c o n t r ib u t e  ove r  4 0 0 M M  
barre ls  o f  o i l  to A la s k a ' s  royalty s h a r e  a n d  w o u l d  h e l p  m a i n t a i n  or 
cre ate  m a n y  A l a s k a n  j o b s .  H B - 1 1 8  creates  a n  a d d i t i o n a l  r o a d b l o c k  
to j u s t i f y in g  a n y  of  t h e s e  pro jects .

Q u e s t i o n  2 6 :  W h a t  i s  t h e  l o n g - t e r m  e f f e c t  o n  A l a s k a n
j o b s  i n  t h e  s m a l l e r  o i l  f i e l d s  a s  a  r e s u l t  o f  t h i s  E L F  b i l l ?

A n s w e r :  H B - 1 1 8  w o u l d  p r o v id e  few or n o  n e w  j o b s  a n y w h e r e  in
the  A l a s k a n  o i l  industry .  M o r e  j o b s  ex ist at P r u d h o e  a n d  K u p a r u k  
t h a n  at a l l  the  other  f ie ld s  in A l a s k a  c o m b i n e d .  T h e  n e g a t iv e  i m p a c t  
of  H B - 1 1 8  w o u l d  a c t  to d e c r e a s e  activit ies at t h e s e  f ie ld s .  T h e  l o n g  
term effect w o u l d  a l s o  b e  to d e c r e a s e  the  n u m b e r  of A l a s k a n  j o b s .  
A R C O  A l a s k a  is a  m a j o r  interest o w n e r  in b o t h  la rge  a n d  s m a l l  f ie ld s  
in A l a s k a  (as  d e f i n e d  by  the A d m in is t r a t io n ) .  T h e s e  interests p l a c e s  
u s  in  a n  e x c e l l e n t  p o s i t i o n  to a s s e s s  th e  effects of  H B - 1 1 8  o n  j o b s .  
A R C O  A l a s k a  b e l i e v e s  t h i s  b i l l  w i l l  a c t  t o  d e c r e a s e  t h e  
u l t i m a t e  r e c o v e r y  o f  A l a s k a n  o i l  a n d  r e d u c e  t h e  n u m b e r  o f  
j o b s  i n  A l a s k a .
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A N S  N e t  R e v e n u e

A s s u m e d  C r u d e  Pr ice
Tanker Freight 
Qua l i ty  Differential 
T A P S  Tariff 
Kuparuk  Pipe l i ne  
Pipel ine Loss  
W e l lh ea d  Price

Production Cost 
and  Capital Recovery 
Total Net Revenue

State Royalty 
Severance Tax 
Property T a x  
State Income Tax 
Total State

Federal Income Tax

Producer Profit

P r u d h o e

• 4 ?,;

K u p a r u k
$ / b b l

1 4 . 0 1
2 . 7 0
0 . 0 0
3 . 1 1
0 . 0 0
0 . 1 0

1 4 . 0 1
2 . 7 0
0 . 4 0
3 . 1 1
0 . 7 0
0 . 1 0

8 . 1 0 7 . 0 0

2 . 8 0 5 . 4 3
5 . 3 0 1 . 5 8

0 . 9 3 0 . 8 2
0 . 8 9 0 . 5 4
0 . 2 6 0 . 4 4
0 . 1 0 - 0 . 0 1
2 . 1 7 1 . 7 9

1 . 0 6 - 0 . 0 7

2 . 0 6 - 0 . 1 4

Source:
Barclays d e  Zoete  W e d d ,  September 198 8  
Alaska Department of R e v e n u e  October 19 8 8  
State of Alaska Royalty a n d  Severance Methodology

< •



Field

State
Royalty ARCO Exxon BP Union Mobil Phillips Chevron

Cities
Service Conoco Other

Prudhoe (Oil) .125000 .217800 .217776 .506848 .018916 .018805 • .006718 .013137

Prudhoe (Gas) .125000 .425649 .425648 .138399

Kuparuk 

U sbu rn e  

Endicott 

Ntafcuk 

M ine  Point

.125000 .563010 .002180 .387560

.125000 .400000 .400000 .200000

.140000 .000234 .210206 . 567625

.125000

.178250

1.000000

.002844 

.042500 .003660

.105174

.002629

PL Thompson .125000 .033400 .393400 .194000 .117000

Swanson R iver .161913 .484864 .015136

.004831

.001090

.180000

.103500 .089000

.484864

.104840

.110000 .710000

.069700 

.015136



• , • ...

,v,T m I
A d m i n i s t r a t i o n ' s  I n d o n e s i a  C o m p a r i s o n  

O n  a  D o l l a r  p e r  B a r r e l  B a s i s

$ 1 7 . 5 0

I n d o n e s i a  A l a s k a

Note: Refer to Administration's testimony; ($3. 1  B i l l ion+2 .0  M M B P D ,  compared  to the A D O R  w el lhead  value)
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S U B J E C T :  H B  118; E L F  A p p l i c a t i o n  D a t e  I s s u e s

E L F  A P P L I C A T I O N  D A T E  I S S U E S

T w o  l e g a l  m e m o s  (one b y  L e g i s l a t i v e  L e g a i  a n d  o n e  b y  t h e  
A t t o r n e y  G e n e r a l ' s  Office) h a v e  b e e n  d o n e  o n  t h e  
c o n s t i t u t i o n a l i t y  o f  r e t r o a c t i v e  d a t e s .  B o t h  c o n c l u d e  t h a t  a 
r e a s o n a b l e  r e t r o a c t i v e  date, s u p p o r t e d  b y  p u b l i c  p o l i c y  
r e a s o n s  in  t h e  reco r d ,  w i l l  b e  f o u n d  c o n s t i t u t i o n a l .

In  s u m m a r y ,  t h e  l a w  r e q u i r e s  that, t o  b e  r e t r o s p e c t i v e ,  a 
s t a t u t e  m u s t  s p e c i f y  chat it is r e t r o s p e c t i v e ,  a n d  t h e r e  m u s t  
b e  a t w o - t h i r d s  v o t e  f o r  an i m m e d i a t e  e f f e c t i v e  d a te. T h e r e  
is p r e c e d e n t  in  A l a s k a  a n d  f e d e r a l  l a w  f o r  r e t r o a c t i v e  
a p p l i c a t i o n  o f  a s t a t u t e  b a c k  f r o m  t h e  d a t e  o f  e n a c t m e n t  to  
t h e  b e g i n n i n g  o f  t h e  c a l e n d a r  year. R e t r o a c t i v i t y  h a s  a l s o  
b e e n  a l l o w e d  d u r i n g  t h e  y e a r  of t h e  p r e c e d i n g  s e s s i o n .  I n  one 
f e d e r a l  case, a c o u r t  u p h e l d  a t a x  p a s s e d  in 1 9 3 5  a p p l i c a b l e  
t o  t a x  y e a r s  1933 a n d  1934. In t h e  p r e s e n t  c ase, t h e  
m o d i f i c a t i o n  o f  t h e  E L F  w o u l d  r e s u l t  in r e t r o a c t i v e  
a p p l i c a t i o n  b a c k  t w o  ye a r s .  W h i l e  t h e  p r e s e n t  c a s e  is 
s o m e w h a t  d i f f e r e n t  f r o m  t h e  1935 case, t h a t  c a s e  s u p p o r t s  t h e  
l i k e l i h o o d  t h a t  t h e  t w o - y e a r  a p p l i c a t i o n  in  t h i s  c a s e  w i l l  be  
u p h e l d .

T h e  f e d e r a l  r u l e  o f  l a w  is b a s e d  o n  " r e a s o n a b l e  n o t i c e "  
w h e t h e r  t h e  n a t u r e  o r  t h e  a m o u n t  o f  t h e  t a x  c o u l d  n o t  h a v e  
r e a s o n a b l y  a n t i c i p a t e d  b y  t h e  t a x p a y e r  a t  t h e  t i m e  t h e  
a p p l i c a t i o n  d a t e  w o u l d  b e g i n .  C h a n g e s  t o  t a x  r a t e s  a r e  
p r e s u m e d  t o  b e  f o r e s e e a b l e .  In o n e  c ase, t h e  c o u r t  f l a t l y  
r e j e c t e d  a t a x p a y e r ' s  a r g u m e n t  t h a t  r e t r o a c t i v i t y  w a s  b a r r e d  
b y  d u e  p r o c e s s  b e c a u s e  t h e  p r o p o s e d  r a t e  i n c r e a s e  h a d  b e e n  
u n d e r  p u b l i c  d i s c u s s i o n  b e f o r e  C o n g r e s s  f o r  a b o u t  a y e a r  a n d  
c o n c l u d e d  t h a t  t h i s  h a d  p r o v i d e d  a m p l e  n o t i c e  o f  t h e  i n c r e a s e .  
In t h e  p r e s e n t  case, t h e  t a x p a y e r s  h a v e  b e e n  o n  n o t i c e  t h a t



t h e  E L F  m a y  b e  m o d i f i e d  s i n c e  J a n u a r y  1987, w h e n  H B  164 was 
i n t r o d u c e d .  In  fact, t h e  t a x p a y e r s  w e r e  o n  n o t i c e  e v e n  b a c k  
in  1981 t h a t  t h e  l e g i s l a t u r e  m i g h t  r e a s s e s s  t h e  t a x  s t r u c t u r e  
i n  1987.

iThile it is u n l i k e l y  t h a t  t h e  r e t r o a c t i v e  d a t e  b a c k  to J u l y  1, 
1987 w o u l d  b e  f o u n d  u n c o n s t i t u t i o n a l  if c h a l l e n g e d ,  to e n s u r e  
t h a t  t h e r e  w o n ’t b e  a p r o b l e m ,  a l t e r n a t i v e  a p p l i c a t i o n  d a t e s  
a r e  a l s o  a d d e d  t o  t h e  b i l l  in t h e  C o m m i t t e e  s u b s t i t u t e .  
A l t e r n a t i v e  d a t e s  i n c l u d e  J u l y  1, 1988 (the b e g i n n i n g  of t h e  
f i s c a l  ye a r ) ,  J a n u a r y  1, 1989 (the b e g i n n i n g  of  t h e  c a l e n d a r  
y e a r ) , a n d  i m m e d i a t e l y  o n  t h e  e f f e c t i v e  d a t e  o f  t h e  Act.

T h e  f o l l o w i n g  q u e s t i o n s  a n d  a n s w e r s  e s t a b l i s h  f o r  -che r e c o r d  
t h e  r e a s o n a b l e n e s s  o f  t h e  r e t r o a c t i v e  d a t e  b a c k  to J u l y  1, 
1987.

(1) Is t h e  m o d i f i c a t i o n  o f  t h e  E L F  a n d  t h e  r e t r o a c t i v e  
a p p l i c a t i o n  d a t e  r e m e d i a l ?

T h e  a n s w e r  is: Yes, t h e  E L F  m o d i f i c a t i o n  a n d  t h e  r e t r o a c t i v e
a p p l i c a t i o n  d a t e  a r e  r e m e d i a l .  T h e  m o d i f i c a t i o n  of  the E L F  is 
d e s i g n e d  t o  c l o s e  u p  a l o o p h o l e  t h a t  a l l o w e d  p r o f i t a b l e  
P r u d h o e  B a y  a n d  K u p a r u k  oil f i e l d s  a t a x  c u t  t h a t  w a s  d e s i g n e d  
f o r  m a r g i n a l  f i e lds. T h e  m o d i f i c a t i o n  of  t h e  E L F  a l l o w s  t h e  
E L F  t o  f u n c t i o n  t h e  w a y  it w a s  m e a n t  t o  f u n c t i o n .  T h e  
r e t r o a c t i v e  d a t e  of J u l y  1, 1987, e n a b l e s  t h e  s t a t e  to  r e c e i v e  
f r o m  t h e  o i l  c o m p a n i e s  a l l  t h e  r e v e n u e  l o s t  as a r e s u l t  of t h e  
l o o p h o l e  g o i n g  i n t o  e f f e c t  at  t h e  e n d  of  J u n e  1987.

(2) W h a t  i m p o r t a n t  p u b l i c  p o l i c y  d o e s  t h e  m o d i f i c a t i o n  of 
t h e  E L F  a n d  t h e  r e t r o a c t i v e  a p p l i c a t i o n  d a t e  f u r t h e r ?

T h e  a n s w e r  is: T h e  m o d i f i c a t i o n  o f  t h e  E L F  a n d  t h e
r e t r o a c t i v e  a p p l i c a t i o n  d a t e  r e f l e c t s  i m p o r t a n t  p u b l i c  p o l i c y  
r e l a t i n g  b o t h  t o  s t a t e  r e v e n u e s  a n d  t o  u s e  of  s t a t e  r e s o u r c e s .  
T h e  s e v e r a n c e  t a x  s e r v e s  to r a i s e  r e v e n u e  f o r  t h e  state, w h i c h  
a l l o w s  t h e  s t a t e  t o  p r o v i d e  n e e d e d  s e r v i c e s  f o r  all t h e  
p e o p l e .  A s i d e  f r o m  m e r e l y  r a i s i n g  r e v e n u e ,  t h e  s e v e r a n c e  t a x  
s e r v e s  to  o b t a i n  f o r  all t h e  p e o p l e  o f  t h e  s t a t e  b e n e f i t s  f r o m  
t h e  o i l  r e s o u r c e s  o f  t h e  state, i n  a c c o r d a n c e  w i t h  
c o n s t i t u t i o n a l  m a n d a t e .  T h e  A l a s k a  C o n s t i t u t i o n  r e q u i r e s  t h e  
l e g i s l a t u r e  t o  p r o v i d e  f o r  t h e  u t i l i z a t i o n ,  d e v e l o p m e n t ,  a n d  
c o n s e r v a t i o n  of  all n a t u r a l  r e s o u r c e s  b e l o n g i n g  to t h e  s t a t e  
f o r  t h e  m a x i m u m  b e n e f i t  o f  t h e  p e o p l e .  T h us, a n  a p p r o p r i a t e  
s e v e r a n c e  t a x  is c o n s t i t u t i o n a l l y  n e c e s s a r y ,  r e g a r d l e s s  of  t h e  
s t a t e ' s  f i s c a l  n e e d s .

(3) W i l l  t h e  m o d i f i c a t i o n  o f  t h e  E L F  a n d  i t s  r e t r o a c t i v e  
a p p l i c a t i o n  d a t e  a c c o m p l i s h  t h e  o b j e c t i v e  o f  t h e  l e g i s l a t i o n ?

T h e  a n s w e r  is: Yes. T h e  m o d i f i c a t i o n  o f  t h e  E L F  a n d  its
r e t r o a c t i v e  a p p l i c a t i o n  d a t e  d o e s  a c c o m p l i s h  i t s  objective?.. 
T h e y  w i l l  s e r v e  t o  r a i s e  r e v e n u e  a n d  to  f u l f i l l  t h e



c o n s t i t u t i o n a l  m a n d a t e  to  e n s u r e  t h a t  all A l a s k a n s  b e n e f i t  
f u l l y  f r o m  A l a s k a ' s  r e s o u r c e s .  If the E L F  w e r e  n o t  to  be  
m o d i f i e d ,  o r  if t h e  a p p l i c a t i o n  d a t e  w a s  n o t  m a d e  r e t r o a c t i v e  
to  J u l y  1987, t h e  p e o p l e  o f  A l a s k a  w o u l d  n o t  be  f u l l y  
b e n e f i t i n g  f r o m  A l a s k a ' s  r e s o u r c e s  a n d  r e v e n u e  w o u l d  be  lo s t  
b e c a u s e  of t h i s  l o o p h o l e .

(4) W h y  is t h e  r e t r o a c t i v e  a p p l i c a t i o n  d a t e  r e a s o n a b l e  in 
its nature, c i r c u m s t a n c e s ,  a n d  e f f e c t ?

(A) D i d  t h e  o i l  c o m p a n i e s  h a v e  r e a s o n  to b e l i e v e  
t h a t  t h e  E L F  m i g h t  b e  m o d i f i e d  a n d  t h e  l o o p h o l e  r e m o v e d  a n d  
t h e  c h a n g e  a p p l i c a b l e  b a c k  to J u l y  1, 1 9 87?

T h e  a n s w e r  is: T h e  r e t r o a c t i v e  d a t e  o f  J u l y  1, 1987 is
r e a s o n a b l e  b e c a u s e  i t  is r e t r o a c t i v e  o n l y  t w o  y e a r s  a n d  
b e c a u s e  H B  164, a s i m i l a r  b i l l  m o d i f y i n g  t h e  ELF, w a s  
i n t r o d u c e d  i n  J a n u a r y  1987, p r i o r  t o  t h i s  r e t r o a c t i v e  date, so 
t h e  a f f e c t e d  o i l  c o m p a n i e s  w e r e  o n  n o t i c e  p r i o r  t o  t h i s  d a t e  
t h a t  t h e  E L F  c o u l d  b e  c h a n g e d .  In a d d i t i o n ,  e v e n  p r i o r  t o  
1987, t h e  o i l  c o m p a n i e s  w e r e  o n  n o t i c e  t h a t  t h e  E L F  c o u l d  b e  
m o d i f i e d  a n d  t h e  l o o p h o l e  e l i m i n a t e d .  I n  1981, w h e n  t h e  
l o o p h o l e  w a s  c r e a t e d ,  p u b l i c  o f f i c i a l s  i n d i c a t e d  t h e i r  
e x p e c t a t i o n  t h a t  t h e  l o o p h o l e  w o u l d  b e  r e a s s e s s e d  a n d  p o s s i b l y  
c h a n g e d  b y  1987, so t h e  o i l  c o m p a n i e s  c o u l d  n o t  h a v e  
r e a s o n a b l y  e x p e c t e d  t h e  E L F  n o t  t o  b e  m o d i f i e d  a n d  t o  n o t  h a v e  
a c h a n g e  a p p l i c a b l e  t o  J u l y  1987, p r e v e n t i n g  t h e  oil c o m p a n i e s  
f r o m  b e n e f i t i n g  f r o m  t h e  l o o p h o l e .

(B) W i l l  t h e  r e t r o a c t i v e  a p p l i c a t i o n  h a v e  a n  u n d u l y  
h a r s h  e f f e c t  o n  t h e  o i l  c o m p a n i e s  r e q u i r e d  t o  p a y  t h e  
r e t r o a c t i v e  t a x ?

T h e  a n s w e r  is: No. W h i l e  t h e  m o d i f i c a t i o n  o f  t h e  E L F  a n d  t h e
r e t r o a c t i v e  d a t e  s e r v e s  t o  r a i s e  t h e  a m o u n t  p a i d  f o r  t h e  
s e v e r a n c e  t a x  f o r  P r u d h o e  B a y  a n d  K u p a r u k  o i l  f i e l d s  b e g i n n i n g  
J u l y  1987, it d o e s  n o t  r a i s e  t h e  a m o u n t  p a i d  a b o v e  t h e  15% 
s t a t u t o r y  n o m i n a l  r a t e  f o r  t h e  s e v e r a n c e  tax. N e i t h e r  d o e s  it 
r a i s e  t h e  a m o u n t  t h a t  w i l l  b e  p a i d  a b o v e  t h e  a m o u n t  t h a t  h a d  
b e e n  p a i d  b y  t h e  a f f e c t e d  oil c o m p a n i e s  f o r  P r u d h o e  B a y  o i l  
f i e l d s  p r i o r  t o  J u l y  1987. T h e  m o d i f i c a t i o n  a n d  t h e  
r e t r o a c t i v e  d a t e  is t h u s  r e a s o n a b l e .

T h e  C o m m i t t e e  s u b s t i t u t e  a l s o  p r o v i d e s  f o r  p a y m e n t  o f  t h e  t a x  
on  t h e  2 0 t h  d a y  o f  t h e  c a l e n d a r  m o n t h  f o l l o w i n g  t h e  e f f e c t i v e  
d a t e  o f  t h e  A c t .  It i n d i c a t e s  t h a t  d e l i n q u e n t  t a x e s  a r e  
s u b j e c t  t o  p a y m e n t  o f  i n t e r e s t  a n d  t o  t h e  p r o v i s i o n s  in AS  
43.10, w h i c h  r e l a t e  t o  e n f o r c e m e n t  a n d  c o l l e c t i o n  of 
d e l i n q u e n t  t a x e s ,  a n d  a l s o  i n d i c a t e s  t h a t  t a x  o v e r p a y m e n t s  
w i l l  be  c r e d i t e d  a g a i n s t  t h e  t a x p a y e r ' s  f u t u r e  t a x  l i a b i l i t y .
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R e tro sp e c tiv e  a p p lic a t io n  o f the economic 
l im it  fa c to r  tax amendments, CSHB 118 ( )

R e p re se n ta tive  C l i f f  D avidson^ C o-C hair 
House Resources Committee

Ja ck  Chenoweth 
L e g is la t iv e  C

The amendments requested are  en clo sed . The d ra fts  d i f f e r  
o n ly as to the date o f re tro s p e c t iv e  a p p lic a t io n  o f each.
The d ra ft  id e n t if ie d  as 6-0652E a p p lie s  the economic l im it  
fa c to r  (E LF ) r e t r o s p e c t iv e ly  to o i l  produced a f t e r  June 30, 
1987; the d ra ft  id e n t if ie d  as 6-0652H a p p lie s  the economic 
l im it  fa c to r  r e t r o s p e c t iv e ly  to o i l  produced a f t e r  December 
31, 1988. (A subsequent memo from your o f f ic e  s p e c if ie d  
d if f e r e n t  a lt e r n a t iv e  d a te s. M ech an ica lly  changing a date 
in  any o f these d ra fts  i s  not a s ig n if ic a n t  d ra ft in g  
problem .)

I t  i s  my understanding th at these p ro v is io n s  l im it  the 
a p p l ic a b i l i t y  o f the ELF to the s t a t e 's  major producing 
f ie ld s  and th a t , as a consequence, the ta x  l i a b i l i t y  o f some 
taxp ayers su b je c t to the severance ta x , AS 4 3 .5 5 , would be 
in c re a se d , w h ile  the l i a b i l i t y  o f o th ers may d ecrease . ]_/

SUBJECT:

TO:

FROM:

y  Under AS 4 3 .5 5 .0 2 0 (a ) :

The gross production ta x  on o i l  or gas s h a l l  be 
paid  m onthly. The ta x  i s  due on the 20th day of
each ca le n d a r month on o i l  or gas produced from
each le a se  or p ro p erty during the preceding month.
I f  the ta x  i s  not paid before the end o f the month
in  which i t  becomes due, the ta x  becomes 
d e lin q u e n t.

Thus, ta x  l i a b i l i t y  i s  in cu rre d  and rem itted  on a 
m onthly, not an annual b a s is .  For o i l  production 
during December, 1988, the tax became due and payable 
January 20, 1989, and tax  l i a b i l i t y  fo r  o i l  production 
during Ja n u a ry , 1989, becomes due and payable February 
20, 1989.
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A r e t ro a c t iv e  ta x  adjustm ent w i l l  apply i f  there i s  a v a lid  
p u b lic  purpose served by g iv in g  re tro s p e c tiv e  e f fe c t  to th at 
adjustm ent. Here, the com m ittee's d e lib e ra tio n s  may be 
c r i t i c a l .  As a committee s u b s t itu te  fo r  HB 118 is  
co n sid ered , i t  would, in  my judgment, be im portant to
develop a reco rd  on which a c o u rt , i f  c a lle d  upon to
co n sid e r an argument, would conclude th at there was a p u b lic  
purpose served by g iv in g  the adjustm ent a re tro s p e c tiv e  
e f f e c t .

A reasonable re tro s p e c t iv e  a p p lic a t io n  w i l l  be su sta in e d .
The fa r t h e r  back the r e t ro a c t iv e  p ro v is io n  i s  g iven e f f e c t ,  
the le s s  l i k e l y  a co u rt would be to su s ta in  the p ro v is io n  
w ith o u t a c le a r  showing o f p u b lic  purpose. (To fo re c lo se  a 
c la im  a lto g e th e r , t h is  o f f ic e  has discouraged re tro s p e c t iv e  
a p p lic a t io n  o f severance tax  adjustm ents beyond the narrow 
period  recognized under AS 4 3 .5 5 .0 2 0 (a ) , th at i s ,  a change 
amending the economic l im it  fa c to r  to be made r e t ro a c t iv e
o n ly to the beginning o f the month in  which the b i l l  i s  to
take e f f e c t .  That approach should not create  any problems 
o f re tro s p e c t iv e  a p p lic a t io n s  s in ce  the tax l i a b i l i t y  would 
not have become due on th a t d a te .)

RETROSPECTIVE APPLICATION OF THE AMENDMENTS:

Tax s ta tu te s  may be made r e t r o a c t iv e . 2/ The threshold

l_l T h is  o f f ic e  has a lso  re c e n t ly  considered 
proposed re t ro s p e c t iv e  a p p lic a t io n  of severance tax 
ad ju stm e n ts, s p e c i f ic a l ly  r e ly in g  on the fe d e ra l and 
s ta te  c o n s t it u t io n a l p ro h ib it io n s  a g a in st passage o f ex 
p o st fa c to  la w s . There are two ex post fa cto  law 
p ro h ib it io n s  o f the fe d e ra l c o n s t itu t io n . A r t ic le  I ,  
s e c tio n  9, c la u se  3 i s  a l im it a t io n  on the fe d e ra l 
government, w h ile  a r t i c l e  I ,  se c tio n  10, c la u se  1 
imposes a s im ila r  l im it a t io n  on the s t a t e s . A la s k a 's  
c o n s t itu t io n  a ls o  co n ta in s a l im it a t io n  in  se c tio n  15 
o f  a r t i c l e  I .

Our p re v io u s co n clu sio n  th a t fe d e ra l and s ta te  
c o n s t it u t io n a l p ro h ib it io n s  a g a in st enactment o f ex 
post fa c to  laws would support a ch allen g e to the 
amendment's re t ro s p e c t iv e  a p p lic a t io n  was s u re ly  in  
e r r o r .  F e d e ra l co u rt d e c is io n s  have lim ite d  the 
a p p lic a t io n  o f the l im it a t io n s  to c r im in a l or penal 
c o n s id e ra tio n  i s  th a t the re tro s p e c t iv e  a p p lic a t io n  of 
the measure must not im p air an o b lig a tio n  o f c o n tra c t .



The impairment: o f co n tra c t co n sid e ra tio n  appears to be 
in a p p lic a b le  in  th is  in s ta n c e . R e tro sp e ctive  a p p lic a t io n  o f 
a newly-enacted s ta tu te  may, in  some in s ta n c e s , im pair 
o b lig a tio n s  o f c o n tra c t , in  v io la t io n  o f a r t ic le  I ,  se c tio n  
10 o f the United S ta te s  C o n s titu tio n  and a r t ic le  I ,  se c tio n  
15 o f the S ta te  C o n s t itu t io n . However, the A laska  Supreme 
Court appears to have cut o f f  an impairment o f co n tra c t 
argument a p p lic a b le  to re tro s p e c t iv e  a p p lic a t io n  o f a tax 
amendment in  A t la n t ic  R ic h f ie ld  Co. v .  S ta te , 705 P .2d 418 
(A la sk a , 19857"! To the argument th at the o i l  and gas 
corporate income ta x  then in  l i t ig a t io n  im paired the 
o b lig a tio n  o f the s t a t e 's  u n d erly in g  le a se  c o n tra c ts , the 
co u rt concluded th a t " [ t h e ]  argument [was] w ith o u t m e r it" :

. . .  No le a se  p ro v is io n  has been im paired . In  
e n te rin g  in to  the le a se s  the s ta te  could n o t, and did 
n o t, co n tra ct away i t s  power as a sovere ig n  to tax  
income earned in  the s t a t e . M errion v . J i c a r i l l a  
Apache T r ib e , 455 U .S . 130, 10'2 'S .C t. 894, 71 L .E d .2 d  
2] (1982) d isposes o f th is  is s u e :

C o n tra ctu a l arrangements remain su b je ct to 
subsequent le g is la t io n  by the p re s id in g  so ve re ig n . 
Even where the c o n tra c t a t is su e  re q u ire s  payment 
of a r o y a lt y  fo r  a lic e n s e  or fra n c h is e  issu ed  by 
the government e n t i t y ,  the government's power to 
tax rem ains u n le ss  i t  "has been s p e c i f ic a l ly  
surrendered in  terms which admit o f no other 
reasonable in t e r p r e t a t io n ."  S t .  Lo u is v .
United R. C o ., 210 U .S . 266, 2'8"0"," 28 S .C t .  630, 
'6'34, '52 L .E d ."1054 (1 9 0 8 ).

455 U .S . a t 148, 102 S .C t . a t 907, 71 L .E d .2 d  a t 36 
( c it a t io n s  o m itte d ); see a ls o  Exxon v . Eag erto n , 462

s t a t u t e s , concluding th a t re t ro s p e c t iv e  tax  le g is la t io n  is  
not p ro h ib ite d  by the ex post fa c to  c la u s e . P erso n al 
fin a n ce  Co. v .  United S ta te s , 86 F. Supp. 779 ( D .D e l . ,
1949). See 16A Am. J u r .  2d s e c s . 636, 677. D e cis io n s in  
o ther s ta te  co u rts  have s im i la r ly  concluded. P a r la to  v . 
M cCarthy, 69 A .2d 648 ( C t . , 1549), W alker v . Commonwealth, 
l 30 S .W .2d 27 ( K y . , 1939). The A laska  Supreme Court has not 

extended a p p lic a t io n  o f the s ta te  c o n s t itu t io n a l ex post 
fa c to  p ro h ib it io n  beyond penal o r c r im in a l m a tte rs . Danks 
v .  S ta te , 619 P .2d 720 (A la s k a , 1980); Creekpaum v .  S ta te , 
757 P .2d 1139 (A la s k a , 1988).



P a g e  4

F e b r u a r y  6 ,  1 9 8 9
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U .S . a t - 187-94, 103 S .C t . a t 2304 - 2307, 76 L .E d .2 d  at 
508-12.

705 P .2d 418, a t 438.

I f  le g is la t io n  a cts  r e t r o s p e c t iv e ly , the nature and d u ratio n  
o f i t s  re tro s p e c tiv e  a p p lic a t io n  should be reaso n ab le . The 
arguments fa vo rin g  a reasonable re tro s p e c t iv e  o p eratio n  
a r is e  out o f the equal p ro te c tio n  and due process c la u se s  of 
the s ta te  and fe d e ra l c o n s t itu t io n s .

F ed e ra l equal p ro te c tio n  c o n s id e ra tio n s ;

State  le g is la t io n  r e t r o a c t iv e ly  imposing a ta x  i s  not 
n e c e s s a r ily  and c e r t a in ly  in v a l id  under the equal p ro te c tio n  
c la u se  o f the Fourteenth Amendment to the fe d e ra l 
c o n s t itu t io n . The in q u iry  to be made i s  one o f whether the 
r e t r o a c t iv it y  im p airs s u b s t a n t ia l ,  vested  r ig h t s ,  and i s  
reasonable in  the c ircu m sta n ce s. As to r e t r o a c t iv e ly  
imposed new ta x e s , the co u rts  have been re lu c ta n t  to f in d  a 
v io la t io n  because o f the impairment o f a vested  r ig h t .  Welch 
v . Henry, 305 U .S . 134, 83 L .E d . 87, 59 S .C t . 121 (1938T; 
reh e arin g  denied 305 U .S . 675, 83 L .E d . 437, 59 S .C t . 250 
(1 9 3 8 ). 5/ S e ve ra l s ta te  co u rts  have agreed. See G a rre tt

3/  In  Welch, the U nited S ta te s  Supreme Court 
concluded th at a W isconsin s ta te  s t a t u t e , enacted in  
1935 and o p eratin g  r e t r o s p e c t iv e ly  to tax  corporate 
d ividends earned in  1933 w h ich , when re c e iv e d , were 
d ed u ctib le  from gross income, d id  not v io la t e  the equal 
p ro te c tio n  c la u s e . The ta x  ra te s  ap p lied  to the 
d ividends d if fe r e d  from the ra te s  a p p lic a b le  to o ther 
types o f ta xa b le  income. As to the re tro s p e c t iv e  
a p p lic a t io n  of the new ta x  to d ivid en d s th a t w ere , when 
earned, exempt from t a x , the co u rt noted th a t :

The equal p ro te c tio n  c la u se  does not p reclude the 
le g is la t u r e  from changing i t s  mind in  making an 
o therw ise p e rm is s ib le  cho ice  o f su b je c ts  o f 
ta x a t io n . The v e ry  fa c t  th a t the d iv id en d s were 
re lie v e d  o f ta x  [ in  1933], when the need was le s s ,  
i s  b a s is  fo r  the le g is la t iv e  judgment th a t they 
should bear some o f the added burden when the need 
i s  g re a te r .



F re ig h t L in e s  v . S ta te  Tax Commission, 135 P .2d 523, a t 526, 
527 (U tah, 1943); C o lo n ia l P ip e lin e  Co. v .  Commonwealth, 145 
S .E .2 d  227 ( V a . , 1965) , re h . den. ()9 6 6 ), app. d ism issed ,
384 U .S . 268, 16 L .E d .2 d  523, 86 S .C t . 1476 (1 9 6 6 ). 4/

Numerous r e t ro a c t iv e  r e v is io n s  o f the fe d e ra l and 
W isconsin revenue laws . . . have imposed taxes on 
su b je cts  p re v io u s ly  untaxed and s h ifte d  the burden 
of old  raxes by changes in  r a t e s , exem ptions, and 
d eductions. I t  has never been thought th a t such 
changes in v o lv e  a d e n ia l o f equal p ro te ctio n  i f  
the new ta xes could have been included  in  the 
e a r l ie r  a ct when adopted. I f  some re t ro a c t iv e  
a lt e r a t io n  in  the scheme o f a ta x  a c t i s  
p e rm is s ib le , as i s  conceded, i t  seems p la in  th a t 
v a l i d i t y ,  so f a r  as equal p ro te c tio n  i s  concerned, 
must be determ ined, as in  the case o f any other 
t a x , by a s c e rta in in g  whether the th ing  taxed f a l l s  
w ith in  a d is t in c t  c la s s  which may r a t io n a l ly  be 
tre a te d  d if f e r e n t ly  from other c la s s e s . I f  such 
changes are  fo rb id d en in  the name o f equal 
p ro te c tio n , le g is la t u r e s  in  la y in g  new taxes would 
be l e f t  pow erless to r e c t i f y  to any e xte n t a 
previo u s d is t r ib u t io n  o f ta x  burdens which 
exp erience had shown to be in e q u ita b le , even 
though c o n s t it u t io n a l.

83 L .E d . 87, a t  92.

b/  In  G a rre tt  F re ig h t  L in e s  v .  S ta te  Tax 
Commission, 135 P . 2d 523 (U tah , 1§43 ), the Utah Supreme 
C o u rt, c a lle d  upon to determ ine whether an e x c ise  tax 
l e v i e d  on the use o f d ie s e l motor fu e l th a t was used 
p r i o r  to the date the le g is la t iv e  a c t became law , found 
n o  e q u a l  p ro te c tio n  v io la t io n ;

I t  i s  w e ll  s e t t le d  th a t a ta x  does not n e c e s s a r ily  
v io la t e  the F e d e ra l C o n s titu tio n  m erely because i t  
co n ta in s r e t r o a c t iv e  fe a tu r e s . M ill ik e n  v . United 
S ta te s , 283 U .S . 15, 21, 51 S .C t . 324, 75' L.EHT"8'0'9 
[ ( U .S . ,  1 9 3 1 )] ; B i l l i n g s  v .  United S ta te s , 232 
U .S . 261 , 34 S .C t” 471 T T S T T E c T T  596 I (U.S. ,
1 9 1 4 )]; Welch v .  H enry, 305 U .S . 134, 59 S .C t .
121, 125, 83 L.Ed.'"8'7 l ( U . S . , 1938)] . . . .

N e ith e r the F e d e ra l C o n s titu tio n  nor the Utah
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F ed e ra l due process c o n s id e ra tio n s :

R e tro a c tiv e  im p o sitio n  o f a ta x  i s  not n e c e s s a r ily  a 
v io la t io n  o f the due process c la u se  o f Lhe Fourteenth 
Amendment to the fe d e ra l c o n s t itu t io n . The leading case is  
W elch, c ite d  e a r l i e r ,  in  which the United S ta te s  Supreme 
Court determ ined:

The o b je ctio n  c h ie f ly  urged to the ta x in g  s ta tu te  i s  
th a t i t  i s  a d e n ia l o f due process o f law because in  
1935 i t  imposed a ta x  on income re ce iv e d  in  1933. But 
a ta x  i s  not n e c e s s a r ily  u n c o n s t itu tio n a l because 
r e t r o a c t iv e . M ill ik e n  v .  U nited S ta te s , 283 U .S . 15, 
21, 75 L .E d . 809, 8 )4 , 51- S'."C't. '3'24 [(1 9 3 1 )1 , and cases 
c it e d . T a xa tio n  i s  n e ith e r  a p e n a lty  imposed on the 
taxpayer nor a l i a b i l i t y  which he assumes by c o n tra c t . 
I t  i s  but a way o f ap p o rtio n in g  the co st o f government 
among those who in  some measure are  p r iv ile g e d  to enjoy 
i t s  b e n e fits  and must bear i t s  burdens. S ince no 
c it iz e n  enjoys immunity from th a t burden, i t s  
r e t ro a c t iv e  im p o sitio n  does not n e c e s s a r ily  in fr in g e  
due p ro ce ss , and to ch a llen g e  the p resen t ta x  i t  i s  not 
enough to p o in t out th a t the ta xa b le  e ven t, the re c e ip t  
o f income, antedated the s t a t u t e .

83 L .E d . 87, a t 93. But the a s s e rt io n  th a t due process is
not v io la te d  i s  not a b so lu te  and, the co urt has sa id  th at

In  each case i t  i s  n e ce ssa ry  to co n sid er the n atu re  o f
the tax  and the c ircu m stan ces in  which i t  i s  la id
b efo re  i t  can be s a id  th a t i t s  r e t ro a c t iv e  a p p lic a t io n  
i s  so harsh and o p p ressive  as to tra n sg re ss  the 
c o n s t it u t io n a l l im it a t io n .

Id .

S im i la r ly ,  in  G a rre tt  F re ig h t  L in e s , e a r l ie r  c it e d , the Utah 
Supreme Court determined tn a t the due process c la u se  i s  not

C o n s titu tio n  has any p ro v is io n  in  terms p ro h ib it in g  
r e t r o a c t iv e  le g is la t io n  --  e xcep tin g  th a t which fo rb id s  the 
enactment o f ex post fa c to  la w s . [C ita t io n s  o m itte d .) That 
c la u se  r e la te s  to c r im in a l and penal m atters and does not 
a f f e c t  le g is la t io n  such as the s ta tu te  here in v o lv e d .
C ald er v .  B u l l ,  3 D a l i .  386, 390, 1 L .E d . 648, 1 Kent 
Commentaries 409; 3 S to ry  on C o n s titu tio n  212; 18 C . J .S .  
C o n s t itu t io n a l Law, s e c . 435, p. 886.



a lim ita tio n '-o n  the s t a t e 's  a b i l i t y  to re t ro s p e c t iv e ly  
impose a ta x :

Although basing i t s  case upon the due process c la u s e , 
a p p e lla n t does not show wherein the ta x  c o n s t itu te s  any 
a r b it r a r y  and o p p ressive  d is c r im in a t io n  except to 
a s s e rt  th a t a tax based upon a tra n s a c tio n  consummated 
p r io r  to passage o f the a c t amounts to a tak in g  of 
prop erty w ithout due p ro c e ss . I t  has many times been 
questioned whether the due process c lau se  c o n s titu te s  
any l im it a t io n  upon the ta x in g  power. In  th is  
connection we quote from Mr. J u s t ic e  Sutherland o f the 
United S ta te s  Supreme Court in  an opinion upholding the 
v a l id i t y  o f a s ta tu te  o f the S ta te  o f Washington 
le v y in g  a tax upon the s a le  of o leom argarine:

Except in  ra re  and s p e c ia l in s ta n c e s , the due 
process o f law c la u se  contained in  the F if t h  
Amendment i s  not a l im it a t io n  upon the ta x in g  
power co nferred  upon Congress by the C o n s titu tio n . 
* *  * And no reason e x is t s  fo r  applying a 
d if fe r e n t  ru le  a g a in st a s ta te  in  the case o f the 
Fourteenth Amendment. * * *  That c lau se  is  
a p p lic a b le  to a ta x in g  s ta tu te  such as the one 
here a s s a ile d  only i f  the a c t be so a r b it r a r y  as 
to compel the co n clu sio n  th a t i t  does not in v o lv e  
an e x e rt io n  o f the ta x in g  power, but c o n s t itu te s , 
in  substance and e f f e c t ,  the d ir e c t  e x e rtio n  o f a 
d if fe r e n t  and forb idden power, a s , fo r  example, 
the c o n fis c a t io n  of p ro p e rty . *  * * C o lla t e r a l  
purposes or m otives o f a L e g is la tu re  in  le v y in g  a 
tax o f a k in d  w ith in  the reach o f i t s  la w fu l 
powers are  m atters beyond the scope o f j u d i c i a l  
in q u iry . * *  * Nor may a tax w ith in  the la w fu l 
power o f a s ta te  be j u d i c i a l l y  s tr ic k e n  down under 
the due process c la u se  sim ply because i t s  
enforcement may or w i l l  r e s u lt  in  r e s t r ic t in g  or 
even d estro yin g  p a r t ic u la r  occupations or 
b u s in e sse s , *  * * u n le s s , indeed, as a lre a d y  
in d ic a te d , i t s  n e ce ssa ry  in te rp re ta t io n  and e f f e c t  
be such as p la in ly  to demonstrate th a t the form o f 
ta x a tio n  was adopted as a mere d is g u is e , under 
which there  was e x e rc is e d , in  r e a l i t y ,  another and 
d if f e r e n t  power denied by the Fe d e ra l C o n s titu tio n  
to the s t a t e .

A. Magnano Co. v .  H am ilton , 292 U .S . 40, 54 S .C t . 599, 
601, 78 L.Ed'. m
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G a rre tt  F re ig h t L in e s , 135 P . 2d 523, a t 527.

Courts have, however, considered re tro s p e c t iv e  tax 
le g is la t io n  u n c o n s t itu tio n a l as a v io la t io n  o f the due 
process c lau se  when, as Welch co nclud es, in  l ig h t  o f "the 
n atu re  o f the ta x  and the circum stances in  which i t  i s  
l a i d , "  the le g is la t io n  i s  "so harsh  and op pressive as to 
tra n sg re ss  [th a t ]  c o n s t itu t io n a l l im it a t io n ."  Welch v .
H enry, 305 U .S . 134, 59 S .C t .  121, 83 L .E d . 8 7 ,“ at' 93.' The 
q uestio n  i s  t y p ic a l ly  one o f the degree o f h arsh n e ss, based 
upon co n sid e ra tio n  o f fa c to rs  such as (1 ) the e f fe c t  of the 
r e t ro a c t iv e  a p p lic a t io n  o f le g is la t io n  amending a tax  on a 
ta x p a y e r 's  v o lu n ta ry  a ct th a t was in flu e n ce d  by the 
ta x p a y e r 's  understanding o f ta x  in cid en ce  o r consequence a t 
the time o f th a t a c t ,  e s p e c ia lly  i f  the tax to be imposed or 
amended i s  " n o v e l,"  (2 ) the s u f f ic ie n t  c e r ta in ty  of the 
ta x p a y e r 's  exp ectatio n  o f money th a t i s  jeo p ard ized  by the 
r e t r o a c t iv e  le g is la t io n ,  (3 ) the length of the period o f the 
le g is la t io n 's  re tro s p e c t iv e  a p p lic a t io n , and (4 ) the 
importance o f the p u b lic  purpose to be served by the a c t io n . 
The f i r s t  three elements a re , to some degree, based on the 
ta x p a y e r 's  e x p e c ta tio n s , w h ile  the fo u rth  in v o lv e s  a 
d eterm in atio n  o f a p u b lic  in t e r e s t  th a t n e c e ss ita te d  the 
a c tu a l enactment.

Computation and payment o f the severance tax  i s  not g re a t ly  
c .e term in ative  o f ta xp a y e rs ' ta xa b le  a c t iv i t i e s  th at generate 
the ta x  l i a b i l i t y ,  nor does t h is  proposed le g is la t io n  seen 
to s t r ik e  a t  a c t iv i t i e s  o f a taxp ayer th a t reasonably r e l ie d  
on the cu rre n t severance ta x  ra te s  before th is  b i l l  proposed 
amendment o f th a t ta x . I t  i s  the leng th o f the period o f 
the le g is la t io n 's  re tro s p e c t iv e  a p p lic a t io n  and the 
im portance o f the p u b lic  purpose to be served th a t need be 
most c a r e f u l ly  co nsid ered .

The s t a t e 's  s tro n g e st case would be one th a t suggests th a t 
the purpose of the r e t r o a c t iv e  p ro v is io n  was rem edial and 
th a t i t s  impact was lim ite d  to the sh o rte s t period 
p r a c t ic a b le . One benchmark date th at might serve  th at 
purpose i s  J u ly  1, 1988 ( s t a r t  o f the cu rre n t f i s c a l  y e a r , 
i f ,  indeed, the p r in c ip a l  purpose o f the re t ro a c t iv e  
a p p lic a t io n  i s  to meet revenue s h o r t f a l l s  in  t h is  f i s c a l  
y e a r ) ;  a number of cases would s u s ta in  the argument th a t the 
le g is la t io n  may be re t ro s p e c t iv e  over the ca len d ar or f i s c a l  
p erio d  o f i t s  enactm ent. An a l t e r n a t iv e - - r is k ie r  because of 
the leng th o f the p erio d  over which th a t r e t r o a c t iv i t y  would 
reach b ack, but perhaps stro n g e r from the p o in t o f view  o f 
p u b lic  p o lic y  co n sid e ra tio n s--w o u ld  be th a t date in  1987 
when the te n -y e a r exemption from the E L F 's  o p eratio n  exp ired



and the economic l im it  fa c to r  became a p p lic a b le  to the 
s t a t e 's  major producing f ie ld s .  But th is  would probably be 
j u s t i f i e d  only i f  the s ta te  could demonstrate that the 
co n d itio n s th a t suggested in  1981 th a t adoption o f the ELF 
would b e n e fit  production are  now shown to have been 
in a c cu ra te  or in c o r r e c t .

S ta te  due process and equal p ro te c tio n  c o n s id e ra tio n s :

Nothing in  my q u ick re se a rch  suggested th a t an a n a ly s is  
under the s t a t e 's  "due pro cess" c la u s e , a r t i c l e  I ,  sectio n  
7, would reach a co n clu sio n  at v a ria n c e  w ith  the d ecis io n s 
based on the comparable fe d e ra l p ro v is io n  d iscussed  above.

S ta te  "equal p ro te c tio n "  a n a ly s is  d i f f e r s ,  though the 
co n clu sio n  reached under th a t a n a ly s is  i s  co n s is te n t w ith  
the co n clu sio n s reached under the a n a ly s is  a p p lica b le  to the 
fe d e ra l p ro v is io n s . In  S ta te  v .  E r ic k s o n , 574 P .2d 1 
(A la s k a , 1976), the co urt e sta b lish e d  a " s in g le  te s t"  
approach fo r  s ta te - c o n s t itu t io n  based equal p ro te ctio n  
a n a ly s is ,  e s s e n t ia l ly  re q u ir in g  th a t the co urt (1) a s c e rta in  
the purposes o f the le g is la t io n  to determine whether they 
are le g it im a te ; (2 ) determ ine whether the means chosen to 
accom plish the o b je c t iv e s  a c t u a lly  do so ; ar:d (3) balance 
the importance of the s t a t e 's  in t e r e s t  a g a in st the 
c o n s t itu t io n a l r ig h t  in v o lv e d . The s ta te  has p len ary 
a u th o r ity  to ta x . Assuming an adequate record--and the 
A p r i l ,  1988, "ELF  P o lic y  P e rs p e c tiv e "  document may be 
s u f f ic ie n t - - t h e  ELF adjustm ents now proposed, adding to tax 
l i a b i l i t y  on the m ajor producing f ie ld s  th at are most 
p r o f it a b le  but co n tin u in g  o r reducing ra te s  on m a rg in a lly  
producing f ie ld s ,  seems to bear a strong c o rre la t io n  to the 
s t a t e 's  e f f o r t s  to impose a tax burden on an o i l  f i e l d ' s  
production th a t i s  c o n s is te n t w ith  the f i e l d ' s  economics.
By th a t a n a ly s is ,  i f  the re tro s p e c t iv e  a p p lic a t io n  of the 
change i s  reaso n ab le , the co u rt should r e je c t  any s ta te  
c o n s t itu t io n a l equal p ro tectio n -b a se d  c la im .

I I

IS  THERE A NEED FOR A SEVERABILITY CLAUSE?

A s e v e r a b i l i t y  c la u se  i s  not needed, and one has not been 
included  in  e it h e r  d r a f t .  In  the absence o f a s e v e r a b i l i t y  
c la u s e , you may r e ly  on AS 0 1 .1 0 .0 3 0 .

I I I

TO THE EXTENT THAT THE B IL L  MAKES A RETROACTIVE TAX 
REDUCTION, MAY THE LEGISLATURE PROVIDE FOR THAT TAX



R E D U C T I O N  BY--A C R E D I T  A G A I N S T  T H E  T A X P A Y E R ' S  F U T U R E  TAX 
LIA B I L I T Y ,  OR IS T H E  P A Y M E N T  O F  A N  I M M E D I A T E  [CASH] R E F U N D  
R E Q U I R E D ?

I f  re tro s p e c tiv e  a p p lic a t io n  o f the ELF adjustm ent reduces 
the ta x  l i a b i l i t y  o f any ta xp a ye r, the revenue having been 
re ce iv e d  and deposited in to  the g en era l fund, the s ta te  
would not be able to refund amounts th a t have been 
p re v io u s ly  paid by the taxp ayer to th a t taxpayer w ithout an 
a p p ro p ria tio n . However, a r t i c l e  IX , se c tio n  6 o f the s ta te  
c o n s t itu t io n  provides th a t a p p ro p ria tio n s  o f p u b lic  money 
may be made only fo r  a p u b lic  purpose. In  s ta te s  operating  
w ith  a c o n s t itu t io n a l p ro v is io n  comparable to A la s k a 's  in  
which there has been a proposed payment o f a re t ro a c t iv e  
refund of a v a l id ly  enacted t a x , the a p p ro p ria tio n  has been 
h eld  to v io la t e  those c o n s t itu t io n a l p ro v is io n s . Japan 
L in e , L td . v .  M acCaffree, 558 P . 2d 211 (W ash., 1977); C ity  
o f Yakima v .  Huza, 407 P . 2d 815 (W ash., 1965); In  re E s ta te  
o f S k in n e r, 303 P.2d 745 ( C a l . ,  1956); San Bernardino County 
v . Way, 117 P .2d 354 ( C a l . ,  1941). These co n sid e ra tio n s 
then would fa v o r the use o f a c r e d it  due the taxpayer 
a g a in st the ta x p a y e r's  fu tu re  ta x  l i a b i l i t y ,  fo r  the use o f 
t h is  approach would n e c e s s a r ily  avoid  a "p u b lic  purpose" 
ch allen g e under a r t ic le  IX , s e c tio n  6.

IV

TO THE EXTENT THAT THE B IL L  MAKES A RETROACTIVE TAX 
REDUCTION, IS  INTEREST PAYABLE ON THAT REDUCTION? IF  SO, 
FROM WHAT DATE WOULD INTEREST ACCRUE?

Assuming the d ra ft  makes a r e t r o a c t iv e  tax re d u ctio n , I  
would t r e a t  the re d u ctio n  as the e q u iv a le n t of a refund o f 
taxes le g a l ly  c o lle c te d . In  a refund s it u a t io n , the 
le g is la t u r e  may shape the co n d itio n s and lim ita t io n s  o f th at 
re fu n d . W hile in t e r e s t  i s  g e n e ra lly  reco verab le  on the 
amount o f the re fu n d , the few A laska  precedents suggest th a t 
payment o f in t e r e s t  i s  d is c re t io n a ry  and depends p r in c ip a l ly  
on whether o r not the le g is la t u r e ,  by s t a t u t e , has 
au th o rize d  i t s  payment.

By s ta tu te  
le v ie d  and 
s ta tu te  i s  
in sta n ce s  
and not to 
a change o 
a p p lic a b il  
Apart from

in te r e s t  i s  allow ed on an overpayment o f a tax  
c o lle c te d  under AS 43. See AS 4 3 .0 5 .2 8 0 . That 

, o f co u rse , more g e n e ra lly  a p p lic a b le  to 
in v o lv in g  ta x  payments made in  re g u la r  fa s h io n , 

adjustm ents made by re t ro s p e c t iv e  a p p lic a t io n  of 
f  the tax  law . But i t  would seem to have 
i t y  to the changes suggested under AS 4 3 ,5 5 . 

the s t a t u t e , I  know o f nothing th a t mandates
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payment o f in t e r e s t  on a ta x  refund due fo r  a tax  th a t , a t 
the time of le v y , was le g a l ly  c o lle c t a b le , and suggest that 
the s ta te  may a ct w ith  resp ect to in t e r e s t  on the tax 
refunds as i t  sees f i t .

The committee should determ ine what i t  wants to do and g ive 
in s t r u c t io n s , and the d ra ft  w i l l  be prepared a cc o rd in g ly .

V

TO THE EXTENT THAT THE B IL L  INCREASES A TAXPAYER'S 
L IA B IL IT Y , IS  THE TAXPAYER OBLIGATED TO PAY INTEREST ON THE 
INCREASED L IA B IL IT Y ?  IF  SO, FROM WHAT DATE WOULD INTEREST 
ACCRUE?

Assuming the committee s u b s t itu te  serve s to e s ta b lis h  a 
g re a te r l i a b i l i t y  on the p a rt o f c e r ta in  taxpayers fo r  one 
or more "p a st due" months, th a t l i a b i l i t y  a r is e s  not under 
AS 4 3 .5 5 .0 2 0 (a ) , but by o p eratio n  o f th is  law . The 
le g is la t u r e  has a u th o r ity  to determ ine whether in te r e s t  
should be p a id , and from what date i t  should be p a id .

The b i l l  should not lea ve  taxp ayers su b je ct to the a s s e rt io n  
th at they f a i le d  to rem it taxes by the d ead lin es e sta b lish e d  
in  AS 4 3 .5 5 .0 2 0 (a ) . In  each measure, I  have in corporated  an 
a d d it io n a l p ro v is io n  th a t se ts  a date c e r ta in  fo r  
re p o rtin g  and paying the r e t r o a c t iv e  tax l i a b i l i t y .  
T h e re a fte r , i f  the amount due has not been tim e ly  re m itte d , 
p ro v is io n s  governing delinquency should ap p ly .

Your Jan u ary 30 memo asks o ther questio ns concerning 
r e t r o a c t iv e  a p p lic a t io n  o f the proposed ELF changes, 
b r i e f ly  respond.

Le t me

As should be c le a r  from the d e c is io n  in  A t la n t ic  R ic h f ie ld  
v . State, th ere  i s  sound b e n e fit  in  adhering to the
requirem ents o u tlin e d  in  the Agency's d ra ft in g  manual, 
c u rre n t m anual, a t  pp. 27, 28, in s t r u c t s  th at

The

The language p ro v id in g  fo r  r e t ro a c t iv e  a p p lic a t io n  o f a 
b i l l  or p a rt o f a b i l l  should be set out in  a sep arate  
s e c tio n  im m ediately preceding the e f f e c t iv e  date 
s e c t io n . The r e t r o a c t iv e  se c tio n  and the se c tio n s  in  
the b i l l  th a t are to be r e t ro a c t iv e  should have 
immediate e f f e c t iv e  date c la u s e s .

I  am bound to fo llo w  the d ra ft in g  m anual, and any, dr . f t  
v e rs io n  o f le g is la t io n  prepared fo r  the com m ittee's
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co n sid e ra tio n  th a t contained a r e t ro a c t iv e  p ro v is io n  would 
n e c e s s a r ily  in clu d e  an immediate e f f e c t iv e  d ate . A l l  the 
d ra fts  I  would pro vide fo r  the com m ittee's co n sid e ra tio n  
would co n ta in  the e f f e c t iv e  date c la u s e . However, i f ,  in  a 
mark-up, the committee d ir e c ts  (on the reco rd ) d e le tio n  of 
the c la u se  w ith  the immediate e f f e c t iv e  d a te , I  would 
provide the b i l l  w ith  th a t s e c tio n  om itted . B u t, before 
departing  from the d ir e c t iv e  o f the manual, I  would want to 
have committee in s t r u c t io n , fo r  I  th in k  i t  i s  im portant that 
the record  show why there  has been a departure from standard 
d ra ft in g  procedure.

I f  one house or both houses f a i l  to adopt an immediate 
e f f e c t iv e  date fo r  le g is la t io n  having a r e t ro a c t iv e  
p ro v is io n , the b i l l  would s t i l l  take e f f e c t .  The e f fe c t iv e  
date would be delayed 90 d ays, however, but the re t ro a c t iv e  
elem ents o f the le g is la t io n  would not be im paired by th a t 
d e la y .

& JBC :kb  
wkk1/109

En clo su re
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EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATINGI

I.| PERSONAL SERVICES 
| TRAVEL 
| CONTRACTUAL 
| SUPPLIES 
| EQUIPMENT 
| LANDS & STRUCTURES 
| GRANTS, CLAIMS 
I MISCELLANEOUS

FY 89 FY 90
I I

I TOTAL OPERATING

0
0
0
0
0
0
0
0
0

0
0
0
0
0
0
0
0
0

CAPITAL
REVENUE

FY 91 I FY 92
I

0
0
0
0
0
0
0
0
0

0
0
0
0
0
0
0
0
0

I
Varies 1 1181 .000 1192,000
See estimate a ttached^

FY 93 I FY 94
0
0
0
0
0
0
0
0
0

1 0
0
0
0
0
0
0
0
0

I
207,000 |207,000

| GENERAL FUND | 0 1 0 0 0 0 0
| FEOERAL FUNDS j 0 1 0 0 0 0 0
| OTHER | 0 1 0 0 0 0 0
1 TOTAL i 0 1 0 0 0 0 0
POSITIONS:
| FULL-TIME 
| PART-TIME 
I TEMPORARY

0
0
0 I

0
0
0

ANALYSIS: See attached page for analysis.
Prepared By: Roger Marks____________
Division: Dept, of Revenue. Oil & Gas
Approved by Commissioner: Hugh Malon
Agency: Department of Revenue
D is tr ibu t ion  (by preparer): 

Leg is la tive Finance 
Leg is la tive Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(les)

0 I 0 |  0
0 I 0 | 0
0 I 0 I 0

Phone: 277-5627

0
0
0

Date: Apri l 27. 1989 

ate:

p a g e  _ 1 _  o f  _ 4 _



F i s c a l  A n a l y s i s  o f  H B  1 1 8

This bill modifies the economic 11m1t factor (ELF) formula used 1n 
computing the production (severance) tax on oil.

The bill (1) Introduces the rate of field production Into the exponent of 
the current ELF formula and (2) repeals the so-called "rounding rule," the 

provision of current law which states that for any month during the first- 
10 years of commercial oil production for which the computed ELF of a 

lease or property exceeds 0.7 the ELF shall be considered to be one.

The bill carries an effective date of July 1, 1989, but does not 
explicitly state the date on which 1t first begins applying to oil 

production. That date will determine how much revenue 1s raised for FY 89 

and FY 90. The following table shows the revenue raised for each date.

If the bill applies 
to oil produced 

after this date

Revenues 
Raised 

for FY 89

Revenues 
Raised 

for FY 90

12/31/88
01/31/89

02/28/89

03/31/89

04/30/89

05/31/89

06/30/89

07/31/89

08/31/89

64
50

37

24

12
0
0
0
0

171
171

171

171

171

171

158

145

132

The severance tax 1s paid monthly for the prior month, 
tax for production 1n April 1s due 1n May.

For example, the

This fiscal note was calculated using the oil price and production 
assumptions of the Department of Revenue's Spring 1989 Petroleum 

Production Revenue Forecast mid-case scenario. That forecast was 

predicated on Alaska North Slope crude prices at the U.S. Gulf of $14.29 a 

barrel 1n FY 89 and $16.41 a barrel in FY 90.

Additional revenues for future years in millions of dollars are as follows:

1995 194
1996 180

1997 165

1990 157

1999 148

2000 139

2001 129

2002 110

p a g e  2  o f  4





ght 

(IZbbl),

US Gulf 

-(Vbbl)

fiscal Tsar

J I1 ! 199? 1993..

10 11 35 85 88 98 104 104 99

12 13 48 115 116 129 146 148 139

14 15 63 151 153 161 174 175 164

16 17 78 187 189 198 213 214 200

18 20 92 223 226 235 253 253 236

20 22 107 259 262 272 283 277 258
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Original sponsor: Finance Committee

BY TH E SENATE SPECIAL
1 IN THE HOUSE COMMITTEE ON OIL AND GAS

2 SENATE CS FOR CS FOR HOUSE BILL NO. 118 (Oil & Gas)

3 IN THE LEGISLATURE OF THE STATE OF ALAS KA

4 SIXTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act relating to the oil and gas properties pro-

7 duction tax; and providing for an effective date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 43.55.013(b) is repealed and reenacted to read:

10 (b) The economic limit factor for oil produc ti on  of a lease or

11 property shall be computed according to the following formula:

12 (1 -[PEL/TP]) exp ([ 150,000/(TP/Dajs)] exp [(460 X WD)/PEL])

= the monthly production rate at the economic limit;

= the total production during the m on th  for w h i c h  the

tax is to be paid;

= the total number of well days in the m onth for w hich

the tax is to be paid;

= the number of days in the m on th for w hi ch the tax is 

to be paid; and 

= e x p o n e n t .

21 * Sec. 2. This Act takes effect July 1, 1989.

13 where: PEL

14 TP

15

16 WD

17

18 Days

19

20 exp

HB0118e - 1 - SCS CSHB 1 1 8 (O&G)



OFFERED IN THE SENATE 

TO:

Sec. (a ) The sum o f $1,000,000 i s  appropriated  from the

g eneral fund to the Department o f A d m in istra tio n  fo r  payment as a g ran t 

under AS 37 .05.315 to the M u n ic ip a lity  o f Anchorage, Anchorage Economic 

Development C orp oratio n , fo r  in c e n tiv e  programs th a t cre a te  new, permanent 

jo b s by p ro vid in g  i n i t i a l  job  t r a in in g , the expansion o f p u b lic ly-ow ned  

ro ad s, p o rts , a ir p o r t s , u t i l i t i e s ,  other p u b lic  works, and other prudent 

programs needed in  support o f new or expanded business a c t iv i t y  th a t 

c re a te s  new jobs by s e rv ic in g  markets o u tsid e  the s ta t e , or p ro v id in g  goods 

or s e rv ic e s  th a t were not p re v io u s ly  provided by s ta te  f irm s .

(b) I t  i s  the in te n t o f the le g is la t u r e  th a t expenditures from the 

ap p ro p ria tio n  in  (a) of th is  se c tio n  not exceed $7,500 fo r  each permanent
I

fu ll- t im e  jo b , th at the co rp o ratio n  secure c o n tra c tu a l and f in a n c ia l  

commitments from re c ip ie n ts  regarding job c re a tio n  before d isb u rs in g  money 

from the a p p ro p ria tio n , and th at the g rant be used to encourage the 

c re a tio n  of permanent jobs outside the petroleum  in d u s try .

5 / 3 / 8 9
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1 IN THE SENATE

2

3

4

5

BY E L I A S O N , JONES, 
AND ADAMS

SENATE BI L L  NO. 284 

IN THE LEGISLATURE O F  THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION 

A  BILL

6 For an Act entitled: "An Act relating to certain revenue from mineral

7 sources and to the oil and gas properties pr oduction

8 tax; and providing for an effective date."

9 BE IT ENACTED BY THE LEGISLATURE OF T HE  STATE OF ALASKA:

10 * Section 1. AS 37.13.010(a) is amended to read:

11 (a) Under art. IX, sec. 15 of the state constitution, there is

12 established as a separate fund the Al ask a permanent fund. The Ala sk a

13 permanent fund consists of

14 (1) 25 percent of all mineral lease rentals, royalties,

15 royalty sale proceeds, net profit shares under AS 38.05.180(f) and

16 (g), and federal mineral revenue sharing payments received by the

17 state before July 1, 1989, from mineral leases issued on or before

18 December 1, 1979, and 25 percent of all bonuses received by the state

19 from mineral leases issued on or before February 15, 1980;

20 (2) 50 percent of all mineral lease rentals, royalties,

21 royalty sale proceeds, net profit shares under AS 38.05.180(f) and

22 (g), and federal mineral revenue sharing payments received by the

23 state from mineral leases issued after December 1, 1979, and 50 per-

24 cent of all bonuses received by the state from mineral leases issued

25 after February 15, 1980;

26 (3) 43 percent of all mineral lease rentals, royalties,

27 royalty sale proceeds, net profit shares under AS 38.05. 180(f) and

28 (g), and federal mineral revenue sharing payments received by the

29 state on or after July 1, 1989, from mineral leases issued on or

SB0284a 1- SB 284



HB 118 ELF

- Revises the Severance "Tax Brackets" for Alaska Oil Fields-

Progressive Approach 
Big Fields Pay More 

Small Fields Pay Less

Raises About $170 Million A Year (March 31, 1989 Mid-Case Revenue 

Scenario)





THE SEVERANCE TAX AND THE ELF
A. De fin it ion  of the Severance Tax
B. Importance of the Severance Tax to Alaska's Revenues
C. De fin it ion  of the ELF
D. Application of Fi 7 to Produce the Effective Severance Tax

Rate
HISTORY OF ELF

A. The Tax Rate on Prudhoe Bay Has Dropped Sharply
B. How Revenue Neutral Were the 1981 Changes?
C. Selected Petroleum Revenues, FY 79 - FY 88
D. General Fund Unrestricted Revenues, FY 88
E. Severance Tax Receipts as Percentage of Gross Wellhead 

Value — Prudhoe Bay
SCS CS HB 118 (RESOURCES)

A. Legis la tion
B. Fiscal Note
C. Size o f Field Where Taxes W ill Increase or Decrease Under 

SCS CS HB 118 (RESOURCES)
D. Sectional Analysis of SCS CS HB 118 (RESOURCES)

Legis la tion Revising the Economic Limit Factor
ELF'S EFFECTS ON ALASKA FIELDS

A. Approximate Field Locations (Current and Prospective 
Fields)

B. The Tax Rate on Prudhoe Bay Has Dropped Sharply
C. Fields Where Taxes Would Decrease Under HB 118 (For 

Representative Years)
D. E ffec tive  .Severance Tax Rates Under D iffe ren t ELF Formulas
E. Synopsis of Alaska Fields and Top Ten Lower 48 Fields
F. U.S. Fields With Reserves Exceeding 100 M il l ion  Barrels 

( 011 and Gas Journal. January 30, 1989)
G. Prudhoe Bay Production
H. Kuparuk Production

ELF AND ALASKA'S REVENUE
A. HB 118 Raises More Severance Tax Revenue From Prudhoe Bay 

and Kuparuk
B. HB 118 Gives a Tax Savings For Producers At Oil Fields 

Other than Prudhoe Bay and Kuparuk
C. Comparative Severance Tax Payments In 1987 For 10 Top Oil 

Producing States

QUESTIONS AND ANSWERS ON SCS CSH8 118 (RESOURCES)
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Why should the Legislature modify the ELF?

This legislation promotes economic development, creates jobs, raises 

revenue, and protects the interests of the people of Alaska in their resources.

What tax does the Economic Limit Factor formula affect?

The Economic Limit Factor (ELF) formula affects the severance tax on oil. 

The severance tax — also called the production tax —  is a tax on oil removed from 

the ground. The tax compensates for the depletion of the state’s non-renewable 

resources. The severance tax has provided more than a third of the state’s 

unrestricted General Fund revenue in the past decade.

What is the Economic Limit Factor?

The ELF is a formula which reduces the severance tax actually paid on oil. 

The ELF formula produces a fraction which reduces severance taxes as the pro­

ductivity of a well declines. This reduced severance tax rate is the “effective” 

severance tax rate -  that is, it is the rate the producer actually pays. The effective 

severance tax rate is the “nominal” severance tax rate (the one set out, or “named” 

in statute, which is normally 15 percent for mature fields) multiplied by the ELF. 

Here’s an example which shows the tax rate on Prudhoe Bay now:

15% nominal tax rate

multiplied times ELF of 0.824

equals an effective severance tax 

rate of 12.36%

Tire higher the ELF, the higher the actual tax paid. The lower the ELF, the 

lower the actual tax paid. A  low ELF provides a large tax break.

D E P A R T M E N T  O F  R E V E N U E  ( M a y  3 , 1 9 8 9 )



The ELF was originally created in 1977 to encourage oil companies to 

develop marginal oil fields, and to extend the life of producing fields when pro­

duction at those fields became marginal.

How did wi  get to where we are today?

In 1981, the Legislature sharply reduced the state’s corporate income tax on 

oil and gas producers by abandoning separate accounting. (The changes were 

made because the separate accounting law had been challenged in court, but the 

state later won the lawsuit.) In an attempt to compensate for the expected loss of 

revenues from the changes made in the corporate income tax, the Legislature 

raised the severance tax rate from 12.25% to 15%. Because the ELF formula 

would have cut into this needed revenue, the Legislature —  as a stopgap measure 

—  suspended the ELF at Prudhoe Bay until 1987.

Even at the outset, this attempt to compensate failed. The 1981 changes in 

the income tax and severance tax had the net effect of costing the state more than 

$1 billion in lost revenues between fiscal years 1982 and 1987.

In 1987, the impact of the 1981 tax changes became even more negative for 

the state. When the stopgap provision ended in 1987, this additional tax break 

caused the effective severance tax rate at Prudhoe Bay to drop sharply. (Graphic 

#1 shows this sharp drop for Prudhoe Bay.) This sharp drop immediately cut 

Alaska’s total revenue by $135,000,000 in F Y  88, and has cost the state more than 

$70 million more for F Y  89 by the middle of March of 1989.

Why do people want to change the E L F  now?

The current ELF is not giving Alaska an attractive enough tax climate to '• 

encourage development of marginal oil fields. Instead of helping marginal fields, 

the ELF formula now mostly provides a massive and unnecessary tax break to 

two fields which are not marginal at all - Prudhoe Bay and Kuparuk. These are 

the largest oil fields in the United States, and two of the most profitable as well.

■Wta.dpw.ghave.thg e l f ?

D E P A R T M E N T  O F  R E V E N U E  ( M a y  3 , 1 9 8 9 )
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House Bill 118 would target tax breaks toward marginal fields and away from 

these two large, high-profit fields. The bill would give tax breaks to currently 

producing marginal fields such as Endicott and Lisbume and to prospective marginal 

fields at Niakuk, Point Thomson, Milne Point, and Seal Island. It would leave taxes 

at zero at West Sak and all the Cook Inlet fields. (See Graphic #2.)

In fact, H B  118 would cut —  or leave at zero -  the taxes on every oil field in 

Alaska except Prudhoe Bay and Kuparuk.

H B  118 would reduce the tax breaks given to Prudhoe Bay and Kuparuk. The 

current ELF gives a 20 percent tax break to Prudhoe Bay, and more than a 40 percent 

tax break to Kuparuk. H B  118 would reduce -- but not eliminate -  the tax breaks 

given to these two large fields.

H o w  much revenue would H B  118 raise?

Assuming the mid-case scenario projection of the Fall, 1988 Department of 

Revenue forecast, the legislation would generate $235 million for F Y  89 and F Y  90.

Thelong-term fiscal impactis substantial as well. For the F Y  91 -FY 95 period, 

the legislation would raise $981 million.

D E P A R T M E N T  O F  R E V E N U E  ( M a y  3 , 1 9 8 9 )

5

Graphic #3 shows the tax savings provided by H B  118 for producers at all other 

fields except Prudhoe Bay and Kuparuk. Graphic #4 shows the increased revenues 

generated from Prudhoe Bay and Kuparuk by H B  118. The legislation on balance 

raises substantial revenues.



82 84 86 88 90 92 94 96 98
F i s c a l  Y e a r

Source: Alaska Dept trfRovanuo Spring 89 Forecast Data: April 21,1389
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Fields Where Taxes Would 
Decrease Under HB 118

(For Representative Years)

14%
1 2 %

1 0 %

8 %

6 %

4%
2 %

Data: February 7,1989

Endicott Lisburne C o o k  Inlet Niakuk
1991 1991 1991 1993

C u r r e n t  T a x  R a t e

West Pt. Mi lne Seal
S a k  T h o m s o n  Point Island
Start up date dependent upon future economics

V 2 \  HB 118 Tax Rate

Source: Department of Revenue



Prudhoe Bay and Kuparuk

98 0
Fiscal Year

Current ELF

HB 118 ELF

$ 0 l  1 I 1 1 1 1 1 I

■ 88 90 92 94 96

Note: Revenues are from severance taxes on fields 
other than Prudhoe Bay and Kuparuk Date: February 15,1989
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$ 0

88 90 92 94 96 98 0 2
Fiscal Year

Note: Revenues are from severance taxes 
on Prudhoe Bay and Kuparuk D a t e :  F e b r u a r y  1 5 , 1 9 8 9

Current ELF

HB 118 ELF



issism m  _____________m m m

a n

is a tax on oil ~emoved from the ground. The tax 
compensates for the depletion of the state's non­
renewable resources.

Date: February 7, 1989



Part of Alaska’s Revenues

Severance
Taxes

$2305.8
Total Unrestricted General Fund 
Revenues For Fiscal Year 1988

D a t e :  F e b r u a r y  7 , 1 9 8 9

$1487.
(64%)

Unrestricted 
General Fund 
Revenues Without 
Severance Taxes



The Economic Lim it Factor or ELF is a fraction 
which reduces severance taxes as well 
productivity declines.

D a t e :  F e b r u a r y  7 ,  1 9 8 9



EFFECTIVE SEVERANCE TAX RATE 
equals nominal severance tax rate times ELF.

For example, 15.00% times 0.824 equals 
an effective severance tax rate o f 12.36 %

D a t e :  M a r c h  3 , 1 9 8 9
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Nominal Rate = 15%



Petro. Corp. 

Income Tax
Sev.

Tax Total

Petro. Corp. 

Income Tax

Sev.

Tax Total

Loss from 

change in 

Law

1582 S80 1219 2199 669 1582 2251 52

1S83 915 1099 2014 236 1454 1730 ( 2 e 4 )
1584 836 1033 1869 265 1293 1658 (211)

1585 812 1014 1826 169 1389 1558 (268)

1586 658 805 1463 134 1108 1242 (221)

1587 375 464 839 120 J 4 9 769 (70)

Total 4576 5634 10210 1593 7615 9208 (1002)*

*Had the Legislature authorized deduction of the Federal Windfall Profits Tax the total 
loss over the period would have been $670 mm

What collections would Actual

have been under pre 1S62 Law Collections

I



SELECTED PETROLEUM REVENUES
(FY 1979 - 1988)

E 3  SEVERANCE

4.0 

3.5-

3.0

2.5

2 . 0

1.5 

1.0 

0.5 

0 . 0

PETROLEUM-CORP

(BILLIONS OF DOLLARS)

1979 1980 1981 1982 1983 1984 1985 1986 1987 1988
(Alaska Department of Revenue-Ressarch)
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GENERAL FUND UNRESTRICTED REVENUES
(FY 1988)

O I L  &  G A S  R O Y A L T I E S  

3 0 %

P E T R O L E U M - C O R P  T A X E S  P R O P E R T Y  T A X E S

7 %  4 %

(Alaska Department of Revenue-Research)
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Severance Tax Receipts as Percentage of Gross Wellhead Value -
Prudhoe Bay

• I • Sev Tax LossWellhead Gross Sev as ’/. fromPrice Volume Value Tax of Gross ELFYear (S/bbl) (rrvnbbl) ( Smm) ( Smm) Value ( Smm)
1982 24.45 557 13619 1787 13. ;y. NA
1983 20.27 560 11351 1499 13. iy. NA
1984 19.73 562 11088 1455 13.iy. NA
1985 18.48 564 10423 1368 13.iy. NA
1986 12.74 563 7173 941 13.1*/. NA
1987 8.08 567 4581 601 13.1% NA(Suspension of ELF on Prudhoe Bay ends)
1988 10.68 565 6034 657 10.9% 135
1989 7.36 540 3974 430 10.8% 92
1990 7.00 502 3514 368 10.5% 93
1991 7.56 466 3523 357 10.1% 105

18



1 IN TH E H O U S E  BY THE RESOURCES COMMITTEE

2 SENATE CS FOR CS FOR HOUSE BIL L NO. 118 (Resources)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - FIRST SESSION

5 A  BILL

6 For an Act entitled: "An Act relating to the oil and gas properties pro-

7 duction tax; and providing for an effective date."

8 BE IT ENACTED BY  THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Sect ion  1. AS 43.55.013(b) is repealed and reenacted to read:

(b) The economic limit factor for oil production of a lease or

pro perty shall be computed according to the following formula:

( 1 - [PEL/TP]) exp ([150,000/(TP/Days)] exp [(460 X WD)/PEL]) 

where: PEL = the monthly production rate at the economic limit;

TP = the total production during the month for w h ic h the

tax is to be paid;

WD = the total number of well days in the m onth for w h i c h

the tax is to be paid;

Days = the number of days in the month for which the tax is

to be paid; and 

exp = e x p o n e n t .

* Sec. 2. AS 43.55.080 is amended by adding new subsections to read:

(b) The commissioner of administration shall separately account

for all proceeds of the tax deposited into the general fund under (a)

of this section.

(c) The legislature may  annually appropriate to the oil and

hazardous substance release response fund established in AS 46.08.010

the greater of:

(1) $30,000,000; or

(2) four percent of the amount estimated to be received

HB0118f SCS CSHB 118(Res)



1 from the tax levied and collected under this chapter during the fiscal

2 year.

3 * Sec. 3. Section 1 of this Act is retroactive to January 1, 1989, and

4 applies to oil produced a.!ter December 31, 1988.

5 * Sec. 4. AUTHORIZATION FOR APPRO PRI AT IO N OF TAX REVE NU E RECEIVED

6 DURING FY 1989. The legislature may  appropriate to the oil and hazardous

7 substance release response fund 50 percent of the difference b e twe en  the

8 taxpayer's tax liability on oil production under AS 43.55 for the period

9 between the retroactive application date of this Act and M a y  31, 1989, as

10 determined under AS 43.55.013

11 (1) as that statute existed before the amendments to it made by

12 sec. 1 of this Act; and

13 (2) as amended by sec. 1 of this Act.

14 * Sec. 5. PAYMENT OF TAX DUE. The oil pr od u c t i o n  tax payable as a

15 result of the retroactive application of this Act is due on the 20th day of

16 the calendar m o n t h  following the effective date of this Act. If the tax

17 due and payable is not paid by the date specified in this section, the tax

18 becomes delinquent and subject to payment of interest and the provisions of

19 AS 43.10 relating co enforcement and collection of delinquent taxes.

20 * Sec. 6. OVERPAYMENT OF TAX U ND ER  REVISED FORMULA. The tax liability

21 of a party that is reduced by the retroactive applic at io n of this Act shall

22 be credited against the taxpayer's future tax liability. The provisions of

23 AS 43.05.280(a) and 43.05.280(b)(1) do not apply to, and interest is no t1

24 allowed on, the overpayment. '

25 * Sec. 7. Section 2 of this Act takes effect July 1, 1989.

26 * Sec. 8. Except for sec. 2 of this Act, this Act takes effect

27 immediately under AS 01.10.070(c).

SCS CSHB 118(Res) HB0118f l
20



STATE OF ALASKA 
1989 LEGISLATIVE SESSION

B i l l  Version: SCS CSHB 118 (Res) 
Publish Date:_________________

FISCAL NOTE
RFOUFST:
Revision Date: May 1 . 1989____________
T i t le :  011 & gas properties production
tax -  ELF____________________________
Sponsor: House Finance Committee______
Requestor: Senate Resources___________

Agency Affected: Department of Revenue 
BRU: 011 & Gas Audit Division
Components:.

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATINGI

i;| PERSONAL SERVICES 
| TRAVEL 
| CONTRACTUAL '
| SUPPLIES 
| EQUIPMENT 
| LANDS & STRUCTURES 
| GRANTS, CLAIMS 
I MISCELLANEOUS

I FY 89 I FY 90 I FY 91 I FY 92 I FY 93 |- FY 94
J___________ I________ I_________ L

I TOTAL OPERATING

0
0
0
0
0
0
0
0
0

I

0
0
0
0
0
0
0
0
0

0
0
0
0
0
0
0
0
0

0
0
0
0
0
0
0
0
0

0
0
0
0
0
0
0
0
0

0
0
0
0
0
0
0
0
0

|_______CAPITAL
I REVENUE

.1 0 | 0 I I

FUNDING: (Thousands of Dollars)
J 64,000 |171 ,000 |181 ,000 1192,000 207,000 |207,000

| GENERAL FUND 
| FEDERAL FUNDS 
| OTHER
I TOTAL________

0
0
0
0

0
0
0
0

0
0
0
0

0
0
0
0

0
0
0
0

0
0
0
0

POSITIONS:
| FULL-TIME 
| PART-TIME 
I TEMPORARY .1

0
0
0 I

0
0
0

0
0
0

0 I 0
0 I 0
0 I 0

0
0
0

ANALYSIS: See attached page fo r  analysis. 
Prepared By: Roger Marks
D iv is ion : Dept, of Revenue. Oil & Gas Aud-Vt701vision
Approved by Commissioner: Hugh Malone
Agency: Department of Revenue_____
D is tr ibu t ion  (by preparer):

Leg is la tive Finance 
Leg is la tive Sponsor 
Requestor
O ffice of Management and Budget 
Impacted Agency(les)

Phone: 277-5627
Date: May 2. 1989 
Date:

p a g e  _ j _  o f  _ 3 _



p a g e  2  o f  3

This bill modifies the economic limit factor (ELF) formula used 1n 
computing the production (severance) tax on oil.

The bill (1) Introduces the rate of field production Into the exponent of 
the current ELF formula; (2) repeals the so-called "rounding rule," the 

provision of current law which states that for any month during the first 

10* years of commercial oil production for which the computed ELF of a 

lease or property exceeds 0.7 the ELF shall be considered to be one; (3) 

authorizes the appropriation to the oil and hazardous substance release 

response fund of 50 percent of the revenues for the period between 

January 1, 1989 and May 31, 1989; and (4) authorizes the annual appropria­

tion In future years of $30 million or 4 percent of the severance tax 

revenues, whichever 1s greater.

This fiscal note was calculated using the oil price and production 
assumptions of the Department of Revenue’s Spring 1989 Petroleum 

Production Revenue Forecast mid-case scenario. That forecast was 

predicated on Alaska North Slope crude prices at the U.S. Gulf of $14.29 a 

barrel 1n FY 89 and $16.41 a barrel 1n FY 90.

Additional revenues for future years 1n millions of dollars are as follows:

1995 194

... , 1996 180

1997 165

1998 157

1999 148

2000 139

2001 129

2002 110
2003 86

2004 69

2005 45

2006 21

2007 4

2008 (3)

2009 0

2010 0
I

A price - revenue matrix 1s Included. It 1s based on an application date 
of December 31, 1988.
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Price/Revenue Increase for HB 118 
(Millions of *)

Saudi ANS (? Fiscal Year
Light
*/bbl)

US Gulf 
($/bbl) 1989 1990 1991 1992 1993__ 1994 1995

10 11 35 85 88 98 104 104 99

12 13 48 115 116 129 146 148 139

14 15 63 151 153 161 174 175 164

16 17 78 187 189 198 213 214 200

IB 20 92 223 226 235 253 253 236

20 22 107 259 262 272 283 277 250
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Size of Field Where Taxes W111 Increase or Decrease Under HB 118

HB 118 modifies the ELF statute 1n two ways which affect the relationship 
of field size to the tax rate for the field: (1) by modifying the formula;
and (2) by repealing the "rounding rule." (Under current law, 1f a field has 
an ELF of greater than 0.7 for the first ten years of the field, the \LF 1s 
elevated to 1.0. This Is called the "rounding rule.") The combined effect of 
these two changes will Increase the severance tax on fields producing an 
average of more than approximately 150,000 barrels per day, and will reduce 
the severance tax on fields producing an average of less than approximately
150.000 barrels per day. An analysis of these two changes and the underlying 
assumptions follows.

The change 1n the formula would raise taxes on fields which produce more 
than approximately 115,000 barrels per day and for which the rounding rule 
does not apply. (Only Prudhoe Bay and Kuparuk fit this description. The 
rounding rule does not apply to them now because Prudhoe Bay 1s older than ten 
years and Kuparuk's current ELF is less than 0.7.) The Bill would cut taxes 
—  or leave them at zero —  for any field producing less than approximately
115.000 barrels per day. If a field produces an average of less than 300 
barrels per well per day, their taxes are zero under current law and the new 
Bill.

The Bill also Initially decreases the ELF for new higher productivity 
(where average well productivity Is greater than 1500 barrels per day) large 
fields (over the 115,000 barrel per day level). Under current law, fields 
producing more than an average of 1500 barrels per well per day will have an 
ELF of greater than 0.7, and would have an Initial effective ELF of 1.0 
because of the rounding rule. Since the first ten years of the field Is when 
the greatest proportion of oil 1s produced (upwards of 75 percent), these 
large fields could have reduced weighted average severance taxes over the 
entire life of the field under the Bill since it eliminates the rounding rule.

The repeal of the rounding rule will only benefit fields whose ELF's 
would be greater than 0.7 for the first ten years of the field, and will only 
benefit such fields initially, the first ten years at most. (If the ELF for 
such a field dropped to 0.65 in year 4, for example, the proposed ELF only 
helps it out for the first three years.) Depending on the dynamics of the 
field, specifically its per well productivity and Its decline profile as well 
as the discount rate used to evaluate the time value of money, the repeal of 
the rounding rule may or may not help such fields over the entire life of the 
field as measured by the weighted average severance tax rate over the life of 
the field. For instance, 1f a field has a reduced ELF for the first ten 
years, but an increased ELF for the next 20 years, its average severance tax 
rate over the 30 year period may or may not be lower under HB 118 than under 
current law.
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The exact stze of field that will benefit over the entire life of the 
field will depend on Its well productivity, decline profile, and the discount 
rate. We estimate that a field with the same well productivity and decline 
characteristics as Endlcott, for example, (which produces 100,000 barrels per 
day and produces.2500 barrels per well per day average), but with peak 
production of 280,000 barrels per day, would have the same discounted (8%) 
weighted average effective ELF over the life of the field under the Bill as 1t 
would under current law. Fields producing less than that amount would have a 
lower ELF than under current law.

The question was what size field would benefit from HB 118 and there were 
two answers. The first answer stems from the change 1n the formula Itself and 
that was approximately 115,000 barrels per day. The second answer stems from 
the repeal of the rounding rule and that was estimated at 280,000 barrels per 
day. The final step necessary to get a single answer 1s to weight these two 
effects.

The two effects were weighted as follows. First, 1f a field produced 
less than 115,000 barrels per day, It would benefit from the formula. Second, 
1t was assumed that if a field were to benefit from repeal of the rounding 
rule, it would be a field that produced 280,000 barrels per day. Finally, it 
was necessary to estimate the probability that a field would benefit from 
repeal of the rounding rule.

A field would benefit from repeal of the rounding rule if its ELF would
be greater than 0.7 and it produced more than 115,000 barrels per day. To
have an ELF of greater than 0.7, its average per well productivity must be 
approximately 1450 barrels per day or more. Thus, we need to see what is the 
probability of a field having average per well productivity of 1450 barrels 
per day and total production of greater than 115,000 barrels, per day.

To gauge this probability, we looked at the characteristics of the fields 
actually producing in Alaska. There were five fields considered: Prudhoe
Bay, Kuparuk, Milne Point, Lisburne, and Endicott. The prospective fields 
were not considered since their characteristics are not really known. The 
Cook Inlet fields were not considered since any field that wili benefit from 
the proposed ELF is probably on the North Slope.

Of the five fields, only one, Prudhoe Bay, had production of greater than
115,000 barrels per day and average well productivity of greater than 1450 
barrels per day. Thus, there is a one in five chance (0.2) that a field would 
have these characteristics. The two effects were weighted as follows:.

.2 x 280,000 = 56,000
+ .8 x 115,000 = 92.000

148,000

That is how the 150,000 barrel figure was derived.



SECTIONAL ANALYSIS OF SCS CSHB 118 (RESOURCES): LEGISLATION REVISING

THE ECONOMIC LIMIT FACTOR 

Section 1. This section modifies the severance tax's Economic Limit 

Factor (ELF) as 1t relates to oil production.

Under current law and under this section, the ELF statute reduces the

effective severance tax rate on oil production by applying a formula

which considers productivity. The ELF formula always produces a fraction 

between zero and one. That fraction 1s multiplied with the nominal tax 

rate to get the effective tax rate. This means that the higher the ELF, 

the higher the actual tax paid; the lower the ELF, the lower the actual

tax paid. This also means that 1f the ELF is zero, the severance tax

rate 1s zero.

This section changes the ELF statute in two ways.

First, this section modifies the formula for calculating the 

"economic limit" of oil production. The current law considers only 

average per-well productivity of the field. The formula here adds 

consideration of total field productivity to the current ELF formula. 

Second, this section repeals the provision of current law which states
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that for any month during the first 10 years of commercial oil production 

for which a lease or property's computed ELF exceeds 0.7, the ELF shall 

be considered to be one. This section's repeal of this "rounding" rule 

of current law would result 1n Initial lower taxes for any field 1n this 

situation..

Compared to current law, these two changes raise taxes on fields 

producing on average more than 150,000 barrels a day and reduce taxes on 

fields producing on average less than 150,000 barrels a day.

action 2. This section provides that each year the legislature may 

appropriate $30 million or four percent of the estimated severance tax 

revenues —  whichever 1s greater - to the oil and hazardous substance 

release response fund.

Section 3. This section makes Section 1 of the Act retroactive to

January 1, 1989, and applies it to oil produced after December 31, 1988.

Section 4. This section authorizes the Legislature to appropriate to

the oil and hazardous substance release response fund 50 percent of the 

revenues generated by this Act for the period between January 1, 1989 and 

Hay 31, 1989. ,

Section 5. This section makes the payments under the retroactive

application of this Act due on the 20th day of the calendar month 

following the effective date of this Act.



 ..... ..... JSv'P®  ........
Section 6. This section provides that 1f a taxpayer's liability 1s

reduced by the retroactive application of this Act, that reduced tax 

liability 1s credited against the taxpayer's future tax liability. 

Interest 1s not allowed on the overpayment.

Section 7. This section makes Section 2 of the Act effective on July 

1, 1989.

Section 8. This section makes all sections except Section 2 

effective Immediately.
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Effective Severance Tax Rates Under Different ELF Formulas

Volume Current SB HB
Field (mmbbl/davl Wells Law 21 118

Prudhoe 1.452 634 12.1% 14.7% 14.9%
Kuparuk .279 342 7.4% 11.1% 12.6%
Milne ('91) .031 39 5.9% 0.8% 0.1%
Endlcott .106 44 12.3% 9.8% 9.8%
Hsburne .044 60 5.4% 1.3% 0.4%
Nlakuk ('93) .021 12 12.3% 2.4% 0.3%

Based on the mid-case scenario of the Department of Revenue's Spring 1989 
forecast for FY 1990. unless otherwise Indicated. Nominal rates are 15% 
for Prudhoe Bay and Kuparuk and 12.25% for the other fields. Well numbers 
are adjusted for well days.



Volume
(bbls/day)

Dally Volume 
p/well

Current Fields 
North Slope '

Prudhoe Bay 1,471,701 709 2076
Kuparuk 312,319 331 944
Lisburne 36,441 55 663
Endicott 98,774 39 2533

Cook Inlet
Beaver Creek 322 2 161
Granite Point 7,351 29 253
McArthur River 18,872 75 252
Middle Ground Shoals 7,494 41 183
Swanson River 5,162 27 191
Trading Bay 3,638 40 91

rospective Fields
Milne Point 30,000 40 750
West Sak 150,000 4000 38
Point Thomson 50,000 50 1000
Seal Island 100,000 100 1000
Niakuk 20,000 12 1667

For current fields, actual February 1989 data, 
expected values at peak production.

For prospective fields, the

Top Ten Lower 48 Fields

Volume
(bbls/dav) Wtlls

Daily
Volume
p/well

*Effctv Sev 
Tax Rate - 
Alaska Law

1. Belridge South (CA) 165,981 6000 28 0.00%
2. Midway-Sunset (CA) 157,526 9180 17 0.00%
3. Kern River (CA) 128,490 6709 19 0.00%
4. East Texas (TX) 111,225 9363 12 0.00%
5. Elk Hills (CA) 107,244 1099 98 0.00%
6. Yates (TX) 91,890 1146 80 0.00% .
7. Wilmington (CA) 81,975 2050 40 0.00%
8. Wasson (TX) 78,510 2152 36 0.00%
9. Spraberry Trend (TX) 60,585 7321 8 0.00%
10.Slaughter (TX) 55,792 3001 19 0.00%

*E1ther Current Alaska law or HB118.
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18.233 1.167.379 60.C80 7.616
4.147 255.544 20.COO 4,746

TEXAS

•
»•• » ■ Cute. . . .  .1•• •• • • ••»••*# -  T9M — Pro<?:‘ *“ Eat raw.'-----ISL-----

• Disc. prad. • 1-1-89 
-1,000 bid —

reserves Ha.
walla

Plymoutn. 1925__— 400 ■ 122.823 3.300 60
Seelijson. 1925—  •— 155 — 271.483 55,544 . 42.
TCB. 1944.................— 456 • 112.700 52.358 30
White Point E, 1938...... 60 ' 104.034 • 6,340 21  • ••

District 5
» - • • •1 •• • • .•*  •• % m a • •

Alaeuma Ferty, 1933 — 3.600 • 14.6C0 86.403 253
Van, 1928____________ 3.096 - 521.960 15.CC0 366

District 6
East Tuas. 3930-----  40.597 5.CC3.747 988.753' 9.3S3
fairway. 1S50.......—  2,424 192.591 17.777 ICO
Hawkins. 1540-------  8.244 821.644 42.372 442
Neenes. 1953-----   1.416 1C3.930 6.C36 163
.Quitman, 1948-------  1,680 121.346 8.440 - 208

District 8
Ancectcr. 1946.—— . 1.500 181.888 6.500 ’ 28
Block 31. 1945.......—  3.556 220.065 12.CCO 325
Cowden. N„ 1930----- 13.595 488.C92 40.080 1.210
Cowoen. S. foster.

Johnson. 1932------  9.696 500.795 40.CC0 1.593
Dollarnice. 1945...—  2.563 193.780 11.448 202
Dune. 1538...........  2.523 183.083 18.7C4 771
Fullerton. 1942......—  7.452 348.2C0 22.033 870
Goldsnitn. 1934............ 7.248 755.516 23.752 2.026
Heware Giasscecx. 1925 5.844 aoa.scs 26.030 2.233
latan. £.. 1526---  3,372 142.555 12.030 1.304
Jordan. 1537........    480 122.97S 2.523 12S
Keystone. 1920-------  1.872 313.0SO 11.374 812
McEl’Oy. 1926________ 7.SS4 465.54? 56.600 1.6CC
Veens. 1534  .............  7.020 228.553 20.CC0 713
Midland ferns. 1944— 4.603 241.SSO 18.615 415
Sano H its. 1931_____  2.760 243.207 21.500 1.312
TXL 1544 .........    2.CC4 262.515 6.500 • 600
Wadded. 1527................ 703 ICO.7’ 2 3.792 163
Ylard isles. N.. 1929... 3.409 364.177 76.425 1.552
Westonx*. 1523.___— 2.030 83.COO 16.C3C 718
Yates. 1925__________ 33.540 1.171.320 782.63: 1,146

District 8-A
Anton'insn'"1944 * 3.554 175.910 24.1S3 229
Cegceil Area. 194?..___ 1.556 2S2.213 41.23a • 1C3
D.acono •■/.. 1943...— 1.9C3 229.415 16.CS3 474
KeliySnvoer. 1948........  11.552 1.234.552 115.023 8C5
tene.ia.ia. 1S38.......   17.223 • 464.14: 50.C03 3,012
Freince. 29=1.........  6.216 161.C35 20.000 437
Salt Creek. 1950______  10.4CC 247.340 12.552 ' 173
Semincie, 1935— ___ 17.C04 524.765 35.CCO 624
SUujnter. 1335.............  2C.254 1,029.330 50.C30 3.C01
Spa^rry Trend. 1951.. 22.212 653.283 50.CC9 7.321
Wassan, 1925________  28.656 1.711.898 60.CC0 2.152
Welch, 1942________— 3.324 1*4.223 14.C3C 651

District 10 
Pannar.cie, 1921.. — 7.812 1,423.286 41,240 11.643

District 2
Greta. 1933............. —
take Pasture, 1953 — , 
Tom OGs.nat. 1534..— 
Y/nt flanin. 1923----

District 3
Arunua:. 1935.— ,
Csmoe. 1931.....
G.00ir;s. 1571..—,
Her rjs, 1934...............
Mejnei witners. 1935... 
O/iler Sayau. 1541.—. 
Themssen, 1931— .. 
Tonicril, 1932....H..M.M 
Wttr.cr. 1S37.

U T A H
Altamont, ’ 955....— ..
Anetn. 1555........ - ......
East Ar.schuu Rancn.

1979.................. —
Red Wash, 1951 • •••••Ml

3.047
5.340

12.755
1.075

89 403 
354.C04

80.355
77,511

231.216
30.CO0

727.799
13.377

*•••••«••••••

Ciitnct 4
A*ua Ouice-SUattan, 

1928__________
Bsneeat. 1945...—
Kelsey. 1938 •••••« •«••••••

74S 147.670 12.520 100
2.184

10 .220 87.784
747.845

12.544
55.C8C

143
646 W Y O M I N G

2.64C 353.334 8.584 307 Brady, 1950. 2.438 54.537 49.251
Eyron. 1518............ •••— 1.119 120.633 7.656

1.068
Elk Basn, 191:.....**.—' 2.968 446.693 25.750

264.835 15.112 • 105 Franmc. 1523.. 1.122 116.CIO 5.0C0
3.864 727.215 33.728 278 Garland. ,906 . . . . . . m m . . . 2.625 154635 6 .00 0
8.c56 278.570 143.C22 2,231 Grass Creek, 1514......... 2.414 185.120 9.CC0
3.C94 657.237 72.764 2CS Kam'itor. Ocme. 1918... 2.853 2ES.1C9 6.030
1.83* 11C.563 5.C33 150 Harucg o - e w .  1976....... 6.647 66.722 283.739

864 160.2C4 18.C96 39 Hiiite. 19:9 541 75.416 55.885
3.972 472.640 2 7 .3 :0 262 Lance Creek, 1918........ 163 107.835 400

403 121.065 9.953 85 Liltle 8u;talo Basin.
2.6E6 118.6535.304 573.152 20.COO 243 1914.......................................... .... 9.389

Lest Soidier. 1916 . 2.303 192.073 6.000
Oreaen Basm. 1912....... 8.669 388.1SO 30.880
Painter Reservoir. 1979 1,739 31.67. 80.674

360 146.623 24.751 94 Salt Creek. 1906..— 5,210 629.639 25.000
192 114.021 20 .ies 40 Wear. 1S20.................... 3.500 99.695 15.COO
2C0• 114.359 36.247 60 Whitney Cenyd.l. 1980.. 1.652 10,379 . 105.485

227
461

28
146

22 
67 

170 
63 

225 
. 288 
‘ •239
..137

• 93 
24

154
71

500
31

1,217
65
29

35



Department of Revenue 
April 20, 1989

There is no statutory or precise legal definition of the term 
"marginal field." The proposed ELF modifications benefit "marginal 
fields" 1n the same way that a graduated personal Income tax benefits 
poorer people; the law need not contain a precise definition of the 
term. Generally, the term "marginal field" refers to a field whose 
relatively low total dally production and/or relatively low average per 
well productivity adversely affect the economics of its operation.



88 90 92 94 96 98 0
Fiscal Year

Note: Revenues are from severance taxes 
on Prudhoe Bay and Kuparuk Date: February 15,1909

HB 118 ELF

Current ELF



m ___________■■ '■ ' '__

at Oil Fields Other than Prudhoe Bay and Kuparyl̂
Current ELF

HB 118 ELF

$ 0  ■■» I 1 I 1 I 1 1

88 90 92 94 96

Note: Revenues are from severance taxes on fields 
other than Prudhoe Bay and Kuparuk

98 0 2 4
Fiscal Year

Date: February 15,1989



Attachment 3

Comparative Severance Tax Payments 
1987 Production and Collections 
10 Top OH Producing States

Preducricn1 Severance Tax* Severance Tax
(1000'j offcbls) (1000’so fS )  S/Bbl Rank

Texas 760,145 1,178,052 1.55 6
ALASKA 715,855 648,500 0.91 8
California 364,572 14,600 0.04 10
Louisiana 173,409 439,237 2,53 4
Oklahoma 132,970 372,883 2.80 2
Wyoming 112,597 138,915 1.23 7
New Mexico 71,533 262,290 3.67 1
Kansas 59,120 159,952 2.71 •• 3
Nonh Dakota- 41,351 90,665 119 5
Utah 35,477 22,781 0.64 9

1 Source: Department of Energy 

* Source: Petroleum Independent, September 1 9 8 3
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Department of Revenue 
April 26, 1989

POINTS ON ELF

—  The Alaska Legislature has changed Alaska's oil taxes just once 1n 
the past 11 years. That change resulted In a net tax decrease for the 
oil Industry.

—  No other taxing jurisdiction has anything like the ELF, which 1s an 
Incentive Intended to benefit truly marginal fields.

—  Prudhoe Bay and Kuparuk are the two most productive oil fields In the 
United States. They are also two of the country's most profitable. They 
are 1n no way marginal and should not qualify for the massive tax breaks 
afforded by the current ELF.

—  HB 118 provides an even greater tax break to the really marginal 
fields, but reduces this unnecessary Incentive for Prudhoe and Kuparuk. 
It's the less productive fields that need the break.

—  Of the 11 fields Immediately affected by any change 1n ELF, nine 
would see a tax decrease under HB 118. Only Prudhoe and Kuparuk would 
pay more.

—  The first 300 barrels of oil from any well 1n Alaska Is already 
free. If Alaska's tax structure were placed on all the oil wells 1n 
Texas, they would pay no severance taxes at all.

—  The current ELF looks only at average productivity per well. The 
proposed ELF would set the tax rate by looking at both the average 
productivity per well and total field size. This change will make the 
ELF more sensitive to profitability.

—  The oil Industry ships most of Its profit and other cash flow south, 
1n fact about J6 of every $7. According to 1988 figures, the Industry 
makes about $6 million 1n profit every day from the North Slope.

—  The proposed change 1n ELF would cost the Industry about 15 to 25 
cents a barrel. The price of oil can change by more than that 1n a 
single day.



•m w m The Tax Rate at Prudhoe Bay Collapsed on July 1,1987

Source: Alaska D«pt. cf Ravenuo Spring 89 Forecast Qatar April 21,1969
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