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N um ber o f  C alen d ar Q u a rters  W orked in  A lask a  
During 1987

Only 1 Qtr. Only 2 Qtrs. Only 3 Qtrs. All 4 Qtrs. 

Number of Quarters Worked

sourer AiukaDfptrtnxniorubor BHH Resident YZA Nonresident

a high percentage of nonresident workers. Consequently, this shift in Alaska’s industrial 
composition accounts, in part, for the decrease in the number of nonresidents working in 
the state.

E co n o m ic Im p act o f W ork ers’ E a rn in g s
The residency of the worker is an important factor in determining the overall impact of 
earnings. More specifically, where is the worker spending wages and unemployment 
insurance compensation? Generally, the earnings of an individual create warnings for 
others. As workers spend their wages on housing, food and clothing, their earnings 
continue to trickle through the economy. I f  compensation goes to a nonresident who spends 
little money in the state, few income-induced effects can be measured.

Compared to resident workers, nonresidents work fewer quarters in the state. Figure 2.5 
(on this page) illustrates the difference between residents’ and nonresidents’ ties to the 
Alaska labor market. More than 45% of nonresidents worked in Alaska during only one 
calendar quarter of 1987. By comparison, over 56% of residents worked during all four 
quarters of 1987.

The assumption that nonresidents spend less of their earnings in Alaska than their 
resident counterparts is reinforced by two factors: 1) They work fewer quarters in the 
state and because of this are likely to spend a higher portion of their Alaska earnings 
outside of the state than resident workers, and 2) They also have a higher rate of 
interstate unemployment insurance claims than do residents. Consequently, nonresident 
compensation — in the form of either wages or unemployment insurance benefits — 
produces a reduced amount of induced earnings within Alaska.

17 NonraaidanU Wet king in Almaka, 1987
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M E M O R A N D U M  March 10, 1989

SUBJECT: Durational residency requirements under
Alaska law (W.O. No. 16-0182)

TO: Representative Dave Donley

FROM: John Gaguine
Legislative Counsel

You have asked for an update to a memorandum, prepared in 
December 1982 by then-Attorney General Wilson Condon, which 
set out all durational residency requirements found in the 
Alaska statutes, and expressed an opinion as to whether 
those requirements were constitutional. Enclosed is the 
updated memorandum, which I believe is complete.

I have used different meanings than did the Attorney General 
in the "constitutional problem" column. I have not c o n­
sidered the likelihood of a challenge, as he did, but i n­
stead just the probable outcome of a challenge (in my o p i n­
ion) if one were to be brought. Thus my terms "probably 
not" and "maybe" have their normal meanings. I have not 
exhaustively researched the constitutional questions i n­
volved w i t h  every requirement. Instead I have generally 
adopted the Condon v i e w  (which my reading of the caselaw 
suggests is correct), while noting some more recent d e v e l o p­
ments in the law in this area. (For instance, the Condon 
m e m o r a n d u m  was writ ten before the decision in Andress v. 
B a x t e r , u p h o ld ing the two-year residency requirement for 
student loans.) Where the statutes have been changed, as 
many of the ones listed here have been, I have relied for my 
opinion on the Attorney General's assessment of similar 
statutes and on general conclusions that I think can be 
drawn from the caselaw (such as that a one-year residency 
r equirement for loan and grant programs in general is 
permissible). If you would like more in-depth research into 
a particular provision, I will be happy to oblige you.

The vast m a j o r i t y  of constitutionally suspect durational 
residency requirement have been eliminated by the legisl a­
ture. The primary vehicle for tnis was ch. 67, SLA 1983
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(copy attached). This Act was apparently adopted in r e­
sponse to the U.S. Supreme Court's Zobel decision (inval­
idating the $50/year of residency provision of the Permanent 
Fund Dividend program) and several Attorn*-/ General opinions 
expressing doubt as to the constitutionality of many d u r a­
tional residency provisions in the statutes. In addition, 
chapter 67 also eliminated many residency requirements, p r i­
marily in Title 8 (Occupational L i c e n s i n g ) , that apparently 
would be unconstitutional under the Privileges and I m m u­
nities clause of the U.S. Constitution (Art. IV, sec. 2, cl. 
1).

Chapter 67 replaced many durational residency requirements 
of varying lengths with a uniform 30-day requirement. It 
did this by repealing those requirements and adding AS 
01.10.055, which reads:

Sec. 01.10.055. RESIDENCY, (a) A person establishes 
residency in the state by being physically present in 
the state w i t h  the intent to remain in the state indef­
initely and to make a home in the state.

(b) A perso n demonstrates the intent required under (a) 
of this section

(1) by mainta i n i n g  a principal place of abode in the 
state for at least 30 days or for a longer period if a 
longer period is required by law or regulation} and

(2) by providing other proof of intent as may be 
required by law or regulation, that may include proof 
that the person is not claiming residency outside the 
state or obtaining benefits under a claim of residency 
outside the state.

(c) A  p erson who establishes residency in the state 
remains a resident during an absence from the state 
unless during the absence the person establishes or 
claims residency in another state, territory or c o u n­
try, or performs other acts or is absent under c i r c u m­
stances that are inconsistent with the intent required 
under (a) of this section to remain a resident or this 
state.

Because a thirty-day residency requirement w as sanctioned by 
the Alaska Supreme Court for a basic right, the right to 
vote, in State v. Van Port, 502 P . 2d 453 (Alaska 1972), it
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appears not to be susceptible to challenge. The Alaska S u­
preme Court in Perito v. P e r i t o , 756 P . 2d 895 (Alaska 1988) 
(also attached), held that the requirements of AS 01.10.055 
defined residency as used elsewhere in the statutes, unless 
a contrary statutory definition applies (as, for instance, 
AS 16.05.940(24), applicable to the term "resident" as it 
appears in most of Title 16).

In compiling this memorandum, I have not included those 
statutes requiring simple residency (i.e., the thirty-day 
requirement of AS 01.10.055); I have only listed those that 
couple residency w i t h  a specific durational requirement. I 
have also not listed those with a thirty-day requirement, 
such as the voti ng statute and the statutes requiring c e r­
tain positions to be filled by registered voters. I have 
listed some that have no residency requirements but that
require some past activities (such as mining or guiding) in
the state. This m e m o r a n d u m  therefore differs slightly from 
the Condon memorandum, which listed some statutes with s i m­
ple residency requirements (apparently those where he felt 
such requirements w e r e  illegal under the Privileges and I m­
munities clause). If you wish, I can prepare another m e m o­
randum on simple residency statutes. I suspect that that
one would be far longer.

For comparison, I have also attached a copy of the Condon 
memora ndum with hand written changes.

JG: kb 
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T I T L E

A. General

1. Governor

2. Lieutenant Governor

3. Board of Education Me mb e r

A. L e g is la t o r

5. Supreme Court Justice

6. Court of Appeals Judge

7. Superior Court Judge

B. District Court Judge 

9. M a g i s tr a t e

10. Om b u d s m a n

11. Borou g h  Mayor

12. Borough Assembly

13. City Mayor 

1A . Cit y  Council

15. M u n i c ip a l  Charter C o m m i s s i o n

I f  adopted  
by o rd in a n ce  

o f  lo c a l  
Government

D U R A T I O N A L

R E S I D E N C E

RE Q U I R E M E N T

7 Y ears 

7 Y e ar s  

3 Years 

3 Y ears

5 Y e a r s  

fears 

5 Y e a r s

5 Years

6 M o n t h s  

3 Years

Up to 3 Years 

lip to 3 Years 

Up to 3 Years 

Up to 3 Y ears 

3 Years

A U T H O R I T Y

Ak. Const, art III, § 2

Ak. Const, art.Ill, §§ 2 & 7

AS 1 A . 07.075, 39.05.065(a)

Ak. Const, art. II, § 2 

AS 2 A .05.030

AS 22. 0 5 .0 7 0

AS 2 2 . 07.0A0

AS 22. 1 0 . 0 9 0

AS 22.15.160(a)

AS 22.15.160(b)

AS 2 A .55.030

AS 29. 2 0 . 2 A 0

AS 2 9 . 2 0 . lA0(b)

AS 29. 2 0 . 2 A 0

AS 29.20.140(b)

AS 2 9 . 13.010

C O N S T I T U T I O N A L

PROB L E M

No

No

No

No

No

No

No

No

No

No

No

No

No

No

No



m s
> TITLE R E Q U I R E M E N T  A U T H O R I T Y

C O N S T I T U T I O N A L

P R O B L EM

It. Boards and C om m issions o th e r  than O c c u p a tio n a l L ic e n s in g  B oards.

1. Rural Affa i r s  C o m m i s s i o n

2. Roard of F i s h e r i e s

3. Board of C ame

A. Judicial Conduct Commi s s i o n 

(lawyer members)

C. Oc c u p a t i o n a l  L i c e n s i n g  B o a r d s .

1. Public A c c o u n t i n g  Board

2. Board of C h i r o p r a c t i c  E x a miners

3. Board of Dental E xaminers

A. State Board of R e g i s t r a t i o n  for 

Archit ec t s ,  Engineers, and 

Land Surveyors

5. Guide Licensing and Cont r o l  Board

6. Board of E x a m i n er s  in Opt o m et r y

7. Board of Pharmacy

8. Board of Vete r i n a r y E x aminers

5 Y e a r s  

1 Y e a r

1 Y e a r

10 Y e a r s  p ra c t i c e  

in Al a s k a

1 Y e a r

2 Y e a r s

5 Y e a r s  p r a c t i c e  

in Ala s k a

3 Y e a rs

10 Y e a r s  

3 Y e a r s

3 Y e a r s  i n- state 

p r a c t i c e  althou g h  

not a sp e c i f i c  

r e s i d e n c e  requirement

5 Y e a r s  in-state 

p r a c t i c e  a l t h o u g h  

not a s p e cific 

r e s i d e n c e  requirement

AS AA.19.102

AS 16.05.221(a)

AS 16.05.9A0(2A)

AS 16.05.221(b)

AS 16.05.9A0(2A)

Ak. Const, art. IV, § 10 

AS 22.30.010

AS 0 8 . 0A.020 

AS 08.20.020 

AS 0 8 .36.010

AS 08.A8.031

AS 0 8. 54.010 

AS 08.72.0A0

AS 0 8 .80.010

AS 08 . 9 8 .0 1 0

M aybe

No

No

Maybe'

No

No

Maybe^ 

No

r
Maybe'

No

No

M a y b e



TITLE

A. O c c u p a tio n a l L ic e n se s

1. Funeral D i r eccor

2. Guides

M a s t e r  Guide

Registered G uide 

C lass - A  Ass i s t a nt  G uide 

Special Guide - M a ri n e  M a m m a l s

B. Other Licenses

1. Alc o h o l ic  B e v erage License

2. Fish and Game Licen s e s

Resident fishing, h u n t i n g  and 

trapping licenses (cost less 

than non- r e s id e n t  ones)

Free hunting and trapping 

licenses for r e sidents 16 and 

under; free F S G l i c enses for 

residents o v e r  60

Hunting license for blind 

(privileges not; a v a i l a b l e  to 

blind non-residents)

R E Q U I R E M E N T

I I .  LICENSES

1 Y ear

No residence 

requirement, but 

must have hu n t e d  in 

area 10 years

Same, except hun t ed  AS 0 8 . 54 . 1 1 0  

five y ears in area

Same, except hunted AS 08. 5 4 . 12 0  

twenty y e a r s in area

AS 08 . 4 2 . 1 10  

AS 0 8 . 5 4 . 1 00

10 Y e a r s  r e sidency 

in area

1 Yeai

1 Y e a r  (per AS 16.- 

05.940(24))

1 Y e a r  (per AS 16.- 

05.940(24))

1 Y e a r  (per AS 16.- 

05.940(24))

AS 0 8 .54.045

AS 0 4 . 11.390

A S  16.05.340

AS 16.05.400

A S  16.05.405

Yes'

P r o b a b l y  not

P r o b a b l y  not

M a y b e

Yes

P r o b a b l y  not 

P r o b a b l y  not

P r o b a b l y  not

P r o b a b l y  not



T I T L E

Resident c o mmercial fishing 

licenses (cost less than 

non -r e s i d e n t  ones)

Resident CFEC permit fees

3. C o i n - O p e r a t e d De vi c e  D i s t r i b u t o r  

License

A. Loa n  and Grant Programs

1. Permanent Fund D i v i d e n d s

2. Lon g ev i t y  Bonus

3. Commercial. Fishi n g  Loans

4. C F A B  Limited Entry Permit L o a n s

5. O t h e r CFAB Loans

6. Veterans' Loans

7. Veterans' Death G r a t u i t y

8. Mi n i n g  Business Loans

9. M e mo r i a l  Schola rs h i p  L o a n  Fund

R E S I D E N C E  

R E Q U I R E M E N T

1 Y e a r  (per AS 16.- 

0 5.940(24))

1 Y e a r  

1 Y e a r

C O N S T I T U T I O N A L  

ITHORITY PROB L E M

Pr o b a b l y  not

All

AS 16.05.480

AS 16.43.160;

20 A A C  05.240(c)(2)

AS 43.35.030(2)

III. P U B L I C  R I GH T  A N D  BENEFITS

6 M o n t h s

1 Y e a r 4

2 Y e a r s  

2 Y e a r s  

2 Y e a r s  

1 Y e a r

1 Ye a r

R e s i d e n c y  and 5 

y e a r s  m i n i n g  

e x p e r i e n c e  in State

No d u r a ti o n a l  re­

quirement  to apply. 

1/5 loan forgiven for 

each yea r  emplo y e d in 

sp e c i a l i z e d  field in 

Alaska.

AS 43.23.005(a)

AS 4 7 . 4 5. 0 1 0  

AS 16.10.310(a)

AS 4 4 . 8 1 . 2 1 0 ( a ) (20) 

Bank policy 

AS 26.15.130(a)

AS 26.10.080 

AS 27.09.020

AS 14.43.305(e)

Pr o b a b l y  not 

M a y b e

No

No

Maybe'*

Maybe"*

Maybe"*

No

No

P r o b a b l y  not 

No



10. Student Loan P r o g r a m  and Family 

Education L oan P r o g r a m

11. A l a s k a  E ducational In c e n t i ve  Grant 

P r o g r a m

B. Land Disposal Programs

1. Land Di s posal by Lott er y

2. Vet e r a n ' s Discount on P u r c h a s e  of 

Some State Lands

3. Homes i t e  Entry P r o g r a m

4. Homestead Entry P r o g r a m

C. Fish and Game P r o grams (other than licenses)

1. R e sidents Ta k i ng  Loose, Deer, Elk 

and Caribou for Pe r sonal Use and 

C o n s u m p t i o n  Favored Ov e r  N o n - R e s i d e n t s

2. Li m i t a t i o n s  on N o n - R e s i d e n t  Big 

Game Permits

3. Non - R e s i d e nt  H u n t e r s  for Some Game 

Species Must be A c c o m p a n i e d

4. Resident P r e f e re n c e  for A D F & G  

E x p l oration Work

1). O t h e r  Programs

1. L o w -Cost H o us i n g  P r e f e r e n c e  for 

Ve t erans

2. Pioneers' Home P r o gr a m

T IT LE

R ES I D E N C E 

R E Q U I R E M E N T

2 Years

2 Years

1 Y ear 

1 Year

1 Y eur 

1 Y ear

1 Y ear (per AS 16.- 

05.940(24))

1 Year (per A S  16.- 

05.940(24))

1 Y ear (per AS 16.- 

05.940(24))

1 Year (per AS 16.- 

05.940(24))

1 Yea r  at some point

AS 14.43.125(a)(3) 

AS 14.43.750(a)(1)

AS 14.43.405(b)

AU T H OR IT Y

AS 38.05.057(b)(2) 

AS 3 8 .05.940(b)(2)

AS 3 8 .08.030(a)(2) 

AS 38.0 9 . 0 3 0 (a ) ( 1 )

AS 16.05.255(d)

AS 16.05.256 

AS 16.05.407 

AS 16.05.902

15 Y ears immediately 

before application, 

or 30 Y e a r s total

AS 18.55.330 

AS 18.55.470(5)

AS 47.25.020(a) 

AS 47.25.030(a) 

A S  4 7 .25.035

Ma y b e

M a y b e

P r o bably not 

P r o bably not

P r o bably not* 

P r o b ab l y  not*

P r o b a b l y  not

Pr o b a b l y  not 

P r o b a b l y  not 

M a y b e ^

7

Maybe"

M a y b e
10



positions. T h e s e  boards include:

(1) Alcohol Beverage C o n t r o l  B oard (certain licensees);

(2) Coastal Policy Coun c il  (mayors, a s s e m b l y  and council members);

(3) Code R e v i s i o n  C o m m i s s i o n  (members of legislature);

(4) C i t i z e n s  A d v i s o r y  C o m m i s s i o n  on Fede r a l  M a n a g e m e n t  A reas in Al a s k a (governor and other public 

o f f i c e r s ) ;

(5) Commis s i o n  on C o n f e r e n c e  of the L aw  of the Sea (members of legislature);

(6) Rural D e v e l o p m e nt  C o u n c i l  (members of legislature);

(7) T e a c h e r ' s  Retir e m e n t  Board (resident w h o  is receiving r e tirement benefits);

(8) T o u r i s m  A d v i s o r y  Board (members of legislature); and

(9) G o v e r n o r ' s  C o m m i s s i o n  on the A d m i n i s t r a t i o n  of Just i c e  (judicial officers, legislators, and

2J  As A t t orney General Co n do n  said, it is d i fficult to imagine anyone c h a l l e n g i n g  this requirement.

3/ A similar o n e- y e a r  r e qu i rement for e m b a l m e r s  (that a license app l i c a n t  train for a year u n d e r  someone

licensed in Alaska), found in the same statute, w a s  removed by ch. 67, SLA 1983. The failure to remove the

requirement for funeral d i r e c t o r s  was likely an oversight.

4/ HR 34, currently before the legislature, w ou l d  raise the residency requir e m e nt  to two years.

5/ The federal district court in A l a s k a  has up h e l d  a two-year residency requirement for student loans, in part

on the basis that students are hi g h l y  mo b i l e  and a longer dura t i o n a l  requirement is jus t i f i e d  to e s tablish

bona fide residency. The same a rg u m e n t  can be mad e  for fishermen. Since the district court decision w a s  

not appealed, it is u n c l e a r  how muc h  aut h o r i t y  it carries.

6/ The two-year r e s idency r e q u i r em e n t  w a s  up h e l d  by the federal district court for Alaska in Andr e s s  v.

B a x t e r , No. A82-307 Civ. However, the court did not issue a w r i t t en  opin i o n  in the case, and the d e c is i o n  

was not appealed. It is not clear h o w  much w e i g h t  the decision w ould carry if the r equirement w ere 

challenged in state court.

7/ This issue was pre se n t e d  to the A l a s k a  Supreme Court in Gi l ma n  v. M a r t i n , 662 P . 2d 120 (Alaska 1983), a 

challenge to a K e n ai  Pen i n su l a  Boro u g h  ord i n a n ce  limiting the b o r o u g h ' s  land lottery p r o g r a m  to o n e - y ea r  

borough residents. The court invali d a t e d the ordinance, but on the gr o un d  that the ord i n a n c e had not 

stated b e n e f i t in g  b o r o u g h  re s i de n t s  as one of its purposes, jid. at 126, and therefore any residency 

requirement was u n c o n s t i t u ti o n a l .  However, in two fo otnotes the court seems to express s k e p t i c i s m about 

the one-year re s idency requirement, even if the p r o g r a m  had been intended to benefit boro u g h residents.

I d . at 126 n. 6 and 127 n. 7.

8/ A simple residency r e q u i r e m e nt  here might be suspect u nd e r  the P r iv i l e g e s  and Immunities clause of the 

federal constitution.

m u n icipal officials)



9/ Ch. 67, SLA 1983 r e p ealed a o n e - y e a r  r e s i d e n c y  requirement to get low-cost housing, AS 18.55.470(4), but

left in the o n e - y e a r  r equirement for veterans' prefer e n c e  un d e r  AS 18.55.470(5). Thi s  ma y  have b een an

oversight.

J[0/ Th e  A t to r n e y  Gene r a l  issued an opin i o n  o n  No v e m b e r  26, 1982, su mm a r i z i n g  the a r g u m e n t s  that could be made

for and against these lengthy requirements, lie c o n cluded that the an s w er  was unclear, and the m a t t e r

should thus be left to the courts, if a c h a l l e n g e  e ver arose.

JBG:kb
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DISTRICT E L E V E N  • S P E N A R D  A N C H O R A G E .  A L A S K A  99503

SEAT A t9071 561-7629
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CHAIRMAN
i-AEOR ANll COMMERCE COMMITTEE

M E M B E R

F e b r u a r y  6, 1989 tate affairs committee
HEALTH. EDUCATION .AND 

MXTAL SERVICES CO.MMrTTEE

KOL'MNLi AND BANKING SUBCOMMITTEE
FINANCE BLTXjET SUBCOMMITTEE

.. _ „ _ _ I >EIT OF COMMERCE AND
M E M O R A N D U M  economic development

To: M e m bers, House Jud i c ia r y  Committee

From: R e p r e s e n t a t i v e  Cuve Donley .j

Re: HB 34 - D u ra t i o n a l  r e s idency r e q u i r e m e n t s for

Lon ge v i t y  Bonus and P e r ma n e n t  Fun d D i v idends

HB 34, a m e a s u r e  e s t a b l i s h i n g  a two year res i d en c y  requir e m en t  to be e l i g i bl e  

for a P e r m a n e n t  F u n d  d i v i d e n d  and the Alaska L o n g e v it y  bonus, is be fo r e  the 

House J u d i c i a r y  Committee.

T h e  c u r r e n t  d u r a t i o n a l  r e s i d e n c y r equirement for the L o n g e v i t y  Bonus is one 

y e a r  an d  for the P e r m a n e n t  Fund Dividend, six mon t hs  of c o n t i n u o u s r e s i d e nc y

p r i o r  to A p r i l  1 o f  the curr e nt  d iv i d e n d  year. HB 34 retains that April 1

d e t e r m i n a t i o n  date and increases the res id e n c y  p e r i o d  to 24 months. A J a n u a r y  

1, 1991 e f f e c t i v e  dat e  in included so that the ne w  r esidency re q u i re m e n t  w o u l d  

c o i n c i d e  w i t h  the c a l e n d a r  yea r  to facilitate the a d m i n i s t r a t i o n  of the 

p e r m a n e n t  fund d i v i d e n d  program.

T h e r e are fo u r  p r o p o s e d  am endments to HB 34 in your files for your 

conside r a t io n .  The f irst e stablishes l egislative findings; the r e asoning 

b e h i n d  a d o p t i n g  the two year res i d e nc y  requirement. ,

—  nrrnnf lnv '7rr~~̂ «thfk  1--rr^~"‘~'--- -—
t hird a m e n d m e n t  p r o v i d e s  that if the courts o v e r t u r n  the two y e a r  res id e n c y  

r e q u i r e m e n t  e s t a b l i s h e d  under HB 34, then the r esidency r e q u i rement b e c o m e s  the 

longest p e r m i t t e d  b y  law. The final a m endment "grandfathers" in any p e r s o n  w h o  

h as a l r e a d y  r e c e i v e d  e i th e r  b e n e f i t  u n d e r  the p r e v i o u s  r e s i d e n c y  r e q u ir e m e n t  

u ntil the y  m e e t  the two ye a r  requir e m e nt  e s t a b l i s h e d  u n d e r  HB 34.

T h e  r e s i d e n c y  r e q u i r e m e n t  u n de r  the original L o n g e v i t y  Bonus p r o g r a m  r eq u i r e d  

c o n t i n u o u s  r e s i d e n c y  s ince statehood. The A l a s k a  Supreme C o u r t  struck d o w n  the 

p r o g r a m  in t h e  V e s t  decision, in p a r t  because o f  the lengthy r e s i d en c y  

requirement, a l t h o u g h  they did not e l a borate o n  w h a t  length of res i d e n c y they 

w o u l d  fin d  acceptable. Th e  state s u bs e q u e n t l y a d o p t e d  the one year 

requirement.

Or i g i nally, th e  P e r m a n e n t  Fund dividends we r e  d i s b ur s e d  a c c o r d i n g  to the number 

of y e a r s  a p a r t i c u l a r  A l a s k a n  ha d  m a i n t a i n e d  r e s i d e nc y  in the state. The U.S. 

S u p r e m e  C ou r t  s t r u c k  d o w n  the p r o g r a m  in the Zobel decision, b e c a u s e the
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residency r e q u i r e m e n t was a r b i t r a r y a n d u n fa i r  an d  v i o l a t e d  b o t h  the p r i v i l e g es  

and immunities and equal p r o t e c t i o n  clause o f  th e  C o n s t it u t i o n .  Again, they 

did not e l a b o r a t e  on w h a t  res i de n c y  r e q u i r e m e n t  w o u l d  m e e t  a c o n s t i t u t i o n a l  

challenge.

Tr a d i t i o na l l y  the courts h av e  a p p l i e d  two "tests" w h e n  c o n s i d e r i n g  r e s idency 

requirements. The first, "strict scrutiny", is a p p l i e d  w h e n  a p a r t i c u l a r  

p r o g r a m  p r o v i d e s  the b a s i c  n e c e s s i t i e s  of life (medical care, w e l f a r e  benefits 

etc.) or wh e n  an imp o r t a n t c'_istitutional r i g h t  is at stake, s u c h  as the right 

to vote. In these cases, even a one y e a r  r e s i d e n c y  r e q u i r e m e n t  w o u l d  not be 

upheld.

The second standard, a p p l i e d  w h e n  d e a l i n g  w i t h  laws t h a t  d o  not a f f e c t  a b a s i c  

necessity or a f undamental right, is ca l l e d  "ra t i o n a l basis". U n d e r  the 

"rational basis" standard, the cou r t s  w e i g h  the na t u r e and e x t e n t  of the 

residency r e q ui r e d  a g a i n s t  the state's p u r p o s e  in e n a c t i n g  the s t a t u t e  and the 

fairness and s u b s t a n t i a l l y  of the r e l a t i o n s h i p  b e t w e e n  the p u r p o s e  a n d  the 

r e q u i r e m e n t . In o t h e r  words, w h a t  are the r e a s o n s  for r e q u i r i n g  two years of 

re s idency and d oes the r e q u i r e m e n t  sati s f y  the p u r p o s e s  for w h i c h  it wa s  

adopted?

In addition, the courts r e c o g n iz e  t hat for the p u r p o s e  of d e t e r m i n i n g  r e s idency 

the state can require b o t h  actual re s i d en c y  and i n t e n t to b e c o m e  o r  remain a 

resident. However, the state m u s t  be c a r e f u l  to not im p o s e  s t a n d a rd s  that 

result in bone fide res i d en t s  b e i n g  t r e a t e d  d i f f e r e n t l y  u n d e r  the law, such as 

under the o r i gi n a l  p e r m a n e n t  fund d i v i d e n d  program.

It is clear that neit h e r  o f  the p r o g r a m s  a f f e c t e d  by HB 34 i n v ol v e  a 

fundamental r i g h t  or a b a s i c  n e c e s s i t y  o f  life. Ther e f o r e ,  the "rational 

basis" stand a r d w o ul d  apply. Bo t h  the L o n g e v i t y  B onus and the P e r m a n e n t  Fund 

D i v idend are unique p r o g ra m s  u n i q u e l y  c r e a t e d  to b e n e f i t  A l a s k a ' s  residents.

The Longevity Bonus is de s i g n e d  to enable l i f e - l o n g  A l a s k a n s  to s p e nd  their

retirement y e a r s  in the state the y  h e l p e d  build. The Pe r m a n e n t  F un d  Divid e n d

is d e s i g n e d to create a d i r e c t  link b e t w e e n  the r e s i d e n t s  of A l a s k a  and the 

Fund they crea te d  through a c o n s t i t ut i o n a l  amendment.

Therefore, the state has c lear and c o m p e l l i n g  r e a s o n s  to as s ur e  that b e n e f i t s

from these p r o gr a m s  accrue to b o n e  fide r e s i d e n t s  of th e  state. Th e  p e r t i n e n t

q u e s ti o n  is wh e t h e r  the state has c o m p e l l i n g r e a s o n s  to requ i r e  two y e a r s  of 

residency in these cases a n d  w h e t h e r  the r e q u i r e m e n t  is r e a s o n a b l e  to esta b l i s h  

that a p e r s o n  is a bo n e  fide r e s ident of  the state. I b e l i e v e  we do an d  I 

b e l i e ve  it can be s uc c e s s f u l l y  d e f e n d e d  in court.

In a federal Di s trict C o u r t  de c i s i o n  that u p h e l d  the t w o  y e a r  r e s i d e n c y  

r e q u irement for the Al a s k a S t u de n t  Loan Program, the judge t o o k  into 

c o n s ideration certain uni q u e  c ir c u m s t a n c e s  a b o u t  the p r o g r a m  that  jus t i fi e d  a 

longer d u r a t i o n a l r e s i d e nc y  requirement. A m o n g  t h e m  were: the s t u d e n t  loan 

p r o g r a m  was the m ost ge n e r o u s  in the nation, st u dents as a class are a mo b i l e

population, and there was e v i de n c e  of " l o a n - s h o p pi n g "  b y  s t udents w h i c h  may

encourage appli c a n t s  to fra u du l e n t l y  c l a i m  r e s i d e n c y  status. There f o r e ,  the 

court reasoned, the state h a d  c ause to a pply a st r i ct  s t a n d a r d  to a s s u r e  that

applicants were, in fact, b o n e  fide residents.



B o t h  the L o n g e v i t y  Bonus and the P e r m a n e n t  Fund d iv idend p r o g r a m  are g e n erous 

b e n e f i t s  tha t  are u n i q u e  to Alaska. T here is cer t a i n l y  e vi d e n c e  that "benefit 

sho p p i n g"  occ u r s  in that ci t i z e n s  m o v e  to Alaska to take ad v a n t a g e of the 

L o n g e v i t y  B onus as wel l  as the d i v i d e n d  and may be e n c o u r a g e d  to fra u d u le n t l y  

c l a i m  r e s i d e n c y  b e c a u s e  of  the g e n e r o u s  nature of the benefits. Finally, the 

p o p u l a t i o n  g r o u p  a f f e c t e d  by HB 34 is, b y  definition, transient.

In addition, o u r  state h a s  one of th e  h i g h e s t  rates of t r a n s i e n t s  in the 

nation. A  large p e r c e n t a g e  o f  ou r  p o p u l a t i o n  comes to w o r k  in A l a s k a  or is 

a s s i g n e d  to w o r k  h e r e  on a t e m p o r a r y  basis. Therefore, A l a s k a  has a unique 

p r o b l e m  in d e t e r m i n i n g  r e s i d e n c y  fo r  the p u rp o s e s  of e l i g i b j l i t y  for these 

s t a t e programs.

B e c a u s e  of this, I b e l i e v e  the state has s ufficient g r o u n d s  to a dopt a two year 

r e s i d e n c y  requirement. S i g n i f i c a n t  c o n s ti t u t i o n a l qu e s t i o n s  remain, and y o u  

s h o u l d  be aware that we are v e n t u r i n g  into m a n y  legal unknowns. However, as 

long as w e  p r o c e e d  in g o o d  faith, w i t h  an u n de r s t a n d i n g  of the uni q ue  set of 

c i r c u m s t a n c e s  v/e are a t t e m p t i n g  to de a l  with, I beli e v e  w e  have a chance of 

a r g u i n g  o u r  cas e  s u c c e s s f u l l y  in c o u r t  u n d e r  the "rational basis" standard.
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CONTINUATION of FISCAL NOTE ANALYSIS

For B i l l / R e s o l u t i o n  No. CSHB 34 (JUD)

In o rde r  to  p r o j e c t  the f i s c a l  impact o f  the passage o f  CSHB 34 some 
assumptions had t o  be made. These assumpt ions were:

1) That the number o f  a p p l i c a n t s  f o r  the Longevi ty  Bonus who have a 
minimum o f  one yea r  o f  r e s id ence  in the s t a t e  w i l l  remain a t  the 
same r a t i o  t o  the t o t a l  number o f  a p p l i c a n t s .

R a t i o n a l e :  This  r a t i o  has remained c on s tan t  f o r  the pa s t  two y e a r s .

2 )  That the r a t i o  o f  a p p l i c a n t s  f o r  the Longevi ty  Bonus who have a 
minimum o f  one yea r  o f  r e s id en ce  in the s t a t e  to  the t o t a l  number o f  
a p p l i c a n t s  w i l l  remain a t  one in f i v e .

R a t i o n a l e :  This i s  the  r a t i o  demonstra ted in the l a s t  two y e a r s .
3 )  That the passage o f  CSHB 34 w i l l  impact on ly those  a p p l i c a n t s  with 

l e s s  than two years  o f  r e s id ence  the ye a r  f o l l ow ing  i t s  passage .
R a t i o n a l e :  Those a p p l i c a n t  who would o the rw ise  be q u a l i f i e d  would
have to  wa i t  ano ther  yea r  f o r  t h e i r  a p p l i c a t i o n s  to  be a c cep ted .  
Those who lea rn  o f  the passage o f  CSHB 34 who do not have the one 
y e a r  o f  r e s idence  would app ly  two years  a f t e r  i t s  passage and 
con t inue  t o  do so in the f o l l ow ing  y e a r s .

4 )  That the average number o f  a p p l i c a n t s  f o r  the Longevi ty  Bonus who 
have a minimum o f  one ye a r  o f  r e s id en ce  in the s t a t e  i s  40 per  
month.

R a t i o n a l e :  H i s t o r i c a l  trend a n a ly s i s  r e s u l t .
With th e se  as sumpt ions ,  the  f o l l ow ing  c a l c u l a t i o n s  were made. Each month the  
number o f  a p p l i c a n t s  who on ly have the  minimum o f  one yea r  in th e  s t a t e  i s  
m u l t i p l i e d  by $250 to  compute the p r o j e c t e d  sav ings .  The f i r s t  month would be 
40 t imes $ 2 5 0 ,  the second month i t  would be 80 t imes $250 and so f o r t h  un t i l  
the o r i g i n a l  "40" became e l i g i b l e  by having the minimum o f  two ye a r s  in the  
s t a t e  a y e a r  a f t e r  the e f f e c t i v e  da te  o f  th e  b i l l .  From t h a t  p o i n t ,  the  
amount o f  sav ings would dec rease  u n t i l  a l l  o f  those  o r i g i n a l l y  a f f e c t e d  would 
have become e l i g i b l e .  The savings then would l ev e l  ou t  a t  the i n i t i a l  monthly 
r a t e  o f  40  one yea r  minimum a p p l i c a n t s  t imes the $250 .

1/7K2/032107-9/4 Page _2_ of _2
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In o r d e r  t o  p r o j e c t  the f i s c a l  impact o f  the passage o f  HB 34 some assumpt ions  
had t o  be made. These assumpt ions were:

1)  That the rumber o f  a p p l i c a n t s  f o r  the Longev i ty  Bonus who have a 
minimum o f  one y e a r  o f  res idence  in the s t a t e  w i l l  remain a t  the  
same r a t i o  to  the t o t a l  number o f  a p p l i c a n t s .

R a t i o n a l e :  Th is  r a t i o  has remained c on s tan t  f o r  t h e  p a s t  two y e a r s .

2 )  That the r a t i o  o f  a p p l i c a n t s  f o r  the  Longev i ty  Bonus who have a
minimum o f  one y e a r  o f  r e s idence  in the s t a t e  to  the  t o t a l  number o f
a p p l i c a n t s  w i l l  remain a t  one in f i v e .

R a t i o n a l e :  This  i s  the  r a t i o  demonstra ted in the l a s t  two y e a r s .

3 )  That th e  passage o f  HB 34 w i l l  impact on ly  th o s e  a p p l i c a n t s  with
l e s s  than two ye a r s  o f  r e s idence  th e  y e a r  f o l l ow in g  i t s  pa ssage .

R a t i o n a l e :  Those a p p l i c a n t  who would o th e rw is e  be q u a l i f i e d  would
have t o  wai t an o th e r  y e a r  f o r  t h e i r  a p p l i c a t i o n s  t o  be a c c e p t e d .  
Those who l e a rn  o f  the passage o f  HB 34 who do not  have the one y e a r  
o f  r e s i d en ce  would app ly  two years  a f t e r  i t s  passage  and con t inue  t o  
do so in the f o l l ow in g  y e a r s .

4 )  Tha t  the average number o f  a p p l i c a n t s  f o r  the  Longev i ty  Bonus who 
have a minimum o f  one y e a r  o f  r e s id en ce  in th e  s t a t e  i s  40  per  
month.

R a t i o n a l e :  H i s t o r i c a l  trend a n a l y s i s  r e s u l t .

With th e s e  assumpt ions the f o l l ow in g  c a l c u l a t i o n s  were made. The number o f  
a p p l i c a n t s ,  4 0 ,  i s  m u l t i p l i e d  by $250 and t h a t  p roduc t  m u l t i p l i e d  by s i x  f o r  
the  second h a l f  o f  FY 90 o r  12 f o r  the FY 91 o r  s i x  f o r  the  f i r s t  h a l f  o f  
FY 92 .  These p roduc t s  were the savings in the  g ran t  component. The savings  
in pos tage  c o s t  i s  r e f l e c t e d  in the c o n t r a c t u r a l  component.
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F o r  B i l l / R e s o l u t i o n  N o .  cshb  34 ( J u d )

The c o m m i t t e e  s u b s t i t u t e  for HB 3^ adds l e g i s l a t i v e  findings, 

and it also p r o v i d e s  for r e d u c e d  durational r e s i d e n c y  r e q u i r e m e n t s  if a 

court f inds t h a t  t h e  b i l l ' s  24 m o n t h  d u r a t i o n a l  r e q u i r e m e n t s  are

invalid. S p e c i f i c a l l y ,  S e c t i o n s  3 and 6 a p p e a r  to d e l e g a t e  the 

l e g i s l a tu r e ' s  l a w  m a k i n g  a u t h o r i t y  to the court, if a c o u r t  f i n d s  e i t h e r  

a two y e a r  or a one y e a r  r e s i d e n c y  r e q u i r e m e n t  invalid. In th e case of 

the L o n g e v i t y  B o n u s  P r o g r a m ,  t his d e l e g a t i o n  c o u l d  c o n c e i v a b l y  re s u l t  in 

a s h o r t e r  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  t han c u r r e n t l y  exists. 

However, these c h a n g e s  do not a l t e r  the fac t  that s ta t e  l a w s  c o n t a i n i n g  

lengthy d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s  com e  u n d e r  l e g a l  a t t a c k  in 

Alaska. C o n s e q u e n t l y ,  th e  f i s c a l  i m p a c t  n o t e d  in the D e p a r t m e n t  of

L aw's fiscal n o t e  of F e b r u a r y  8, 1989, are s t i l l  a p p r o p r i a t e .  T h e

d e p a r t m e n t ' s  p r e v i o u s  c o m m e n t s  r e g a r d i n g  that imp a c t  ar e  r e p e a t e d  below.

S e c t i o n  2 of t his b i l l  am e n d s AS 4 3 . 2 3 . 0 0 5 ( a ) ( 2 )  to i n c r e a s e  

the r e s i d e n c y  r e q u i r e m e n t ,  f o r  an i n d i v i d u a l  to r e c e i v e  t h e  stat e ' s  

annual p e r m a n e n t  fun d  d i v i d e n d ,  f rom six c o n s e c u t i v e  mont h s '  r e s i d e n c e  

to 24 c o n s e c u t i v e  months' r e s i d e n c e  i m m e d i a t e l y  p r e c e d i n g  A p r i l  1 of the 

current d i v i d e n d  year.

S e c t i o n  5 of the b i l l  am e n d s  AS 4 7 . 4 5 . 0 1 0 ( a )  to i n c r e a s e  the 

r e s i d e nc y  r e q u i r e m e n t ,  f o r  an  i n d i v i d u a l  to r e c e i v e  the s t a te ' s  

l o n g e v i t y  bonus, f r o m  o n e  y e a r ' s  r e s i d e n c y  to two y e a r ' s  r e s i d e n c y

i m m e d i a t e l y  p r e c e d i n g  a n  i n d i v i d u a l ' s  a p p l i c a t i o n  f o r  t h e  l o n g e v i t y  

bonus.

H i s t o r i c a l l y ,  s t a t e  laws c o n t a i n i n g  l e n g t h y  d u r a t i o n a l

r e q u i r e m e n t s  h a v e  c o m e  u n d e r  l e g al  a t t a c k  in A l a s k a.  T h e  d e p a r t m e n t  

an t i c i p a t e s  that if the b i l l  is e n a c te d  it w i l l  b e  c h a l l e n g e d  in the 

courts, on f e d e r a l  c o n s t i t u t i o n a l  grounds. F i s c a l  n o t e  funds, in the 

amount of 30.0, are t h e r e f o r e  b e i n g  r e q u e s t e d  to p a y  f o r  o u t s i d e  c o u n s e l  

l egal s c h o l a r  costs, to a s s i s t  in the p r e p a r a t i o n  a n d  r e v i e w  of

a r g u m e n t s  that w i l l  b e  n e e d e d  by  the d e p a r t m e n t  to d e f e n d  the state.

In a d d i t i o n  to t h e s e  costs, the d e p a r t m e n t  a l s o  h a s  a

h i d d e n  c ost w h e n e v e r  it h a s  to d i v e r t  e x i s t i n g  s t a f f  r e s o u r c e s  f r o m  

o t h e r  w o r k  to d e f e n d  a g a i n s t  d u r a t i o n a l  r e s i d e n c y  l a w s u i t s.  As an

example, the l o n g e v i t y  b o n u s  lawsuit, V e s t  v. S t a t e , cos t  the d e p a r t m e n t  

about $ 7 0 , 0 0 0  i n  staff s a l a r i e s  an d a s s o c i a t e d  o v e r h e a d  expe n s e s .  

A p p r o x i m a t e l y  te n  w e e k s  of a t t o r n e y  tim e  w a s  r e q u i r e d  to p r e p a r e  for and 

de f e n d  the state at trial, on the c o n s t i t u t i o n a l i t y  and r e t r o a c t i v i t y  

issues. A p p r o x i m a t e l y  e i g h t  w e e k s  of a t t o r n e y  time w a s  s p e n t  on the

A l a s k a  S u p r e m e  C o u r t  a pp e a l s ,  o n  the same issues. T h e  a v e r a g e  cost for- 

the d e p a r t m e n t ' s  a t t o r n e y s  w h o  h a n d l e  this l e ve l  of w o r k ,  i n c l u d i n g

n o r m a l  o f f i c e  s u p p o r t  costs, is $9 6 . 0 0 p e r  hour. T h e  d e p a r t m e n t  a l s o

pai d P r o f e s s o r  W a l t e r  D e l l i n g e r  $ 8, 2 0 0  to r e v i e w  an d  h e l p  p r e p a r e  its

b r i e f s  in th e  V e s t  trials. P r o f e s s o r  D e l l i n g e r  is a n o t e d  l e g a l  s c h o l a r  

and an e x p e r t ; o n  c o n s t i t u t i o n a l  law. The d e p a r t m e n t ' s  o u t s i d e  l e g a l  

e x p e rt  c o s t s  in this m a t t e r  w o u l d  h a v e  b e e n  s u b s t a n t i a l l y  g r e a t e r  h a d  

the case r e a c h ed  the U.S. S u p r e m e  Court. B e c a u s e  t his p a r t i c u l a r

pnce ! _  of — 1
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F o r  Bill/Resolution N o .  CSHB 34 (Jud)

d ispu te  was s e t t l e d  on a request fo r  a motion fo r  summary judgement and 
did not requ ire  p. t r i a l  or the f a c t s ,  and because the d isp u te  ended at 
the s ta te  supreme court l e v e l ,  the department's t o t a l  co s ts  were 
probably somewhat l e s s  than they would have been i f  the case had gone to 
the U.S. Supreme Court. L a s t ly ,  the c o s t s ,  a tto rney f e e s ,  and in t e r e s t  
th a t were awarded to  the p l a i n t i f f  by the court in  V es t , and which were 
subsequently paid by the s t a t e ,  t o t a l l e d  $149,383.88.

Although an opinion cannot be o f fe re d , i t  should a lso  be noted tha t 
i f  the b i l l  becomes law and then i s  subsequen t ly overturned by the 
co u r ts ,  the s t a te  might be exposed to the payment of damages fo r  any 
in ju r i e s  or lo s s  su f fe re d  by any c la s s e s  of persons, as a r e s u l t  o f the 
b i l l ' s  enactment.

pact 3 0f
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S T A T E  O F  A L A S K A

1 1989 L E G I S L A T I V E  SESSION

B I L L  VERSION: CS HB 34 (SA)

P U B L I S H  DATE: ____________________

F I S C A L  N O T E

R E Q U E S T

R e v i s i o n  D a t e :  _______________
T i t i e : D urational res i d e n c y r e q u i r e­

ments for  state bene f i t  p r o g r a m s

Sponsor: State Affairs___________________

R e q u e s t o r : ___________________________________

A g e n c y  Affected: R e v e n u e

BRU: P e r m a n e n t  F und D i v i d e n d  D i v i s i o n

C o m p o n e n t s : Per m a ne n t  F u n d  D i v i d e n d

________________ Divi s i o n ____________________

EXPENDITURES/REVENUES:

OP E R A T I N G

1 FY  89 1 FY 90 1 F Y  91 1 F Y  92 1 FY 92 1 F Y  93

1 1 1 J _ 1 . 1

P E R S O N A L  SERVICES | - 0 - | -0- | -0- | -0 - | -0- | -0-

T R A V E L | - 0 - | -0- | -0- | -0 - | -0- | -0 -

C O N T R A C T U A L | - 0 - | -0 - | -0- | -0 - | -0- | -0-

S U P P L I E S | -0 - | -0 - | -0- | -0 - | -0- | -0-

E QU I P M E N T | - 0 - | -0 - | -0- | -0 - | -0- | -0-

L ANDS & S T RUCTURES | - 0 - | -0- | -0- | - 0 - | -0- | -0 -

GRANTS, CLAIMS | - 0 - | -0 - | -0- | - 0 - | -0- | -0-

M I S C E L L A N E O U S I - 0 - | -0 - | -0 - | -0 - | -0- | -0-

T O T A L  OPE R AT I N G I - 0 - | -0 - | -0 - | -0 - | -0- | -0-

1 C A P I T A L  1 - 0 - | -0 - | -0 - | - 0 - | -0- | -0 -

1 R E V E N U E  1 

FUNDING: (Thousands of Dollars)

- 0 - | -0 - | -0- | - 0 - | -0- | -0-

| G E N E R A L  F U N D  | 

j F E D E R A L  F UNDS j 

| O T H E R  I 

1 T O T A L  1

POSITIONS:
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1
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1 
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1 
1 I 
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l 

l
0
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o 
o

1 
i 

i 
i

| F U L L - T I M E  I - 0 -  | - 0 - | -0- | - 0 - | -0- | -0-

| P A R T - T I M E  I - 0 -  ( -0- | -0- | -0 - | -0- | -0 -

1 T E M P O R A R Y  I - 0 -  | - 0 - | -0- | - 0 - | -0- | - 0 -

ANALYSIS: See Attached. Z 7 / /

P r e p a r e d  By: Ervin J o n e s Phone: 4 6 5 - 2 3 2 3

Division: P e r m a n e n t Furfd D i v i d .end D iv i s I p n Date: F e b r u a r y  8, 1989

A p p r o v e d  by Commissioijei 

Agency:  Reve nu e________/

Date:

D i s t r i b u t i o n  (by preparer): 

L e g i s l a t i v e  Fina n c e  

L e g i s l a t i v e  Sponsor 

R e q u e s t o r

O f f i c e  of M a n a g e m e n t  and B u d g e t  

I m p a ct e d  A gency(ies) pa g e of

l e g i s l a t i v e  f i n a n c e



A l a s k a  D e p a r t m e n t  o f  Reve n u e  

P e r m a n e n t  F u n d  D i v i d e n d  D i v ision 

CS HB 34 (SA) Fiscal M o t e  An a l y s i s  

F e b r u a r y  8, 1989

S e c t i o n  1 m o d i f i e s  one of the f our gene r a l e l i g i b i l i t y  requirements to r e c e i v e  

a p e r m a n e n t  fund dividend. U n d e r  the la w  e n a c t e d  in 1982, an individual m u s t  

h a v e  b e e n  "a state resident f o r  a p e r i o d  of a t  least s i x  c o n s e c u ti v e  m o n t h s  

i m m e d i a t e l y  p r e c e d i n g  A p r i l  1 of t he  c u r r en t  d i v i d e n d  year." For example, in 

a d d i t i o n  to the other r e q u irements, to b e  e l i g i b l e  for the 1991 d i v i d e n d  u n d e r  

c u r r e n t  law, an individual m u s t  h a v e  b e e n  a state r e s id e n t  du r i n g  the 

E L I G I B I L I T Y  PE R I O D  of O c t o b e r  1. 199 0  t h r o u g h  M a r c h  31, 1991. Section 1 

e x t e n ds  the six m o n t h  r e q u i re m e n t  to 24 months. I n  o t h e r  words, the 

i n d i v id u a l  in the above example, in o r d e r  to q u a l i f y  for the 1991 d i v i d e n d  

(see S e c t i on  3) m u s t  h a v e  b e e n  a s t a t e  r e s i d e n t  for the entire E L I G I B I L I T Y  

P E R I O D  of A p r i l  1. 1989 thro u g h  M a r c h  31, 1991 (see A t t a c h m e n t  A).

C o n s e r v a t i v e l y  speaking, there are a p p r o x i m a t e l y  6 0 , 0 0 0  n e w  d i v idend a p p l i­

cants each  year. The first effe c t  of S e c t i o n  1 w o u l d  b e  felt in 1991 w h e n  

6 0 , 0 00  n e w  A l a s k a n s  who thou g h t  they w o u l d  be  eligible, find that they ar e  

n o t . Th e  second and m o s t  d i f f i c u l t  eff e c t  w o u l d  b e  w h e n  a p p r o x i m at e l y  60 , 0 0 0  

i n d i v i du a l s  wh o did qual i f y  f o r  the 1990 d i v i d e n d  f ind that they are n o w  not 

e l i g i b l e  for the 1991 d i v i d e n d  (see A t t a c h m e n t  A).

It w i l l  take con s i de r a b l e  effort on the D e p a r t m e n t ' s  part, in co n j u n c t i o n  w i t h  

the s t a t e  demographer, to p r e d i c t  the final e f f e c t  of this bill. S ome of the 

factors to b e  c o nsidered include:

1) the length of the p e r i o d  (current p r o p o s a l  - 24 months);

2) the n u m b e r  of e l i g i b l e  i n d i v i d u a ls  w h o  l eave A l a s k a  e ach year;

3) the n imber of n e w  p e r s o n ' s  a r r i v i n g  e ach year;

4) the peL'.entage of i n d i v i d u a l s  m o v i n g  to A l a s k a  wh o leave a f t e r  six

months, one year, e i g h t e e n  months, etc.;

5) the seasonal d i s t r i b u t i o n  of n e w  arrivals;

6) the relative b i r t h  rate of n e w  a r r i v a l s  v e r s u s  i ndividuals w h o  h a v e  

b e e n  in A l a s k a  over two years; and

7) the reaction of m i l i t a r y  p e r s o n n e l  to the n e w  proposal, i.e. h o w  do 

they respond to the n e w  c h o i c e  p r e s e n t e d  r e l a t i v e  to o v erseas pay, 

o v e rseas duty credit, etc.

T h e  final e f f e c t  on a d m i n i s t r a t i v e  c osts of the P e r m a n e n t  Fund D i v i d e nd  

p r o g r a m  w o u l d  depend u p o n  s uch factors as m e n t i o n e d  above. F o r  the fi r s t  two 

years, the a d ditional costs w o u l d  i n c l u d e  i n forming, advising, and c o u n s e l i n g  

the public; ans w e r in g  r e p e a t e d  q u e s t i o n s  as to "why was I a r es i d e n t  in 1990 

and n o t  in 1991," plus the costs of d e n y i n g  the a p p l i c a n t s  wh o  w o u l d  f ile 

a n y w a y  and h e a r i n g  their appeals; and the c o st s  of ass is t i n g  the D e p a r t m e n t



A l a s k a  Depa r t m e n t  of R e v e n u e  

P e r m a n e n t  F u n d  D i v i d e n d  D i v i s i o n  

CS HB 34 (SA) Fiscal M o t e  A n a l y s i s  

F e b r u a r y  8, 1989

of L a w  in def e n d i n g the n e w  requirement. T h e s e  cost increases m i g h t  b e  o f f s e t  

p a r t i a l l y  by the d oc u m e n t  p r o c e s s i n g  cost s a v i n g s  of i n i t ia l l y  r e d u c i n g  the 

n u m b e r  of applicants by a p p r o x i m a t e l y  60,000.

At this point, the net eff e c t  in a d m i n i s t r a t i v e  c osts appears to be zero, 

this does not p r r v e to be the case up o n  imple m e n t a t i on ,  a s u p p l e m e nt a l  

a p p r o p r i a t i o n  woi Id  be sought.

If

Th e  D e p a r t m e n t ' s  p r i m a r y  c o n c e r n  w i t h  the b i l l  is a c l e a r p o l i c y  call —  the 

l i k e l i h o o d  of a succe s s f u l  legal cha l l e n g e  to the e x t e n d e d  E L I G I B I L I T Y  P E R I O D  

on c o n s t i t u t i o n a l  grounds, i.e. d u r a ti o n a l  r e s i d e n c y  tests. T h i s  i ssue s h o u l d  

be c a r e f u l l y  w e i g h e d  be f o r e  j e o p a r d i z i n g  the e x i s t i n g  d i v i d e n d  program.

P age 3 of 3
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A l a s k a  D e p a r t m e n t  o f  R e v e n u e  

P e r m a n e n t  Fu n d  D i v i d e n d  D i v i s i o n

CS H B  34 (SA) F I S C A L  N O T E  A NA L Y S I S  

A t t a c h m e n t  A

F e b r u a r y  8, 1989

D I V I D E N D

Y E A R C O M P A R I S O N  O F  E L I G I B I L I T Y  PERIODS

1990

| E x i st i n g  L a w  |

10/1/89 3 / 3 1 / 9 0

1991

.1
| E x i s t i n g  L a w  |

10/1 / 9 0  3/31/91

I
4 / 1 / 8 9

Troposed Law
3/31 / 9 1
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F U R T H E R

5/5/89 DA TE T U R N E D  INT O O F F I C E
■ .! . ■ . ■

Mr. President:

m m »  C o m m i t t e e  c o n s i d e r e d

establishing durational residency requirements, not to exceed two years, 
for receipt of the permanent fund dividend and receipt of benefits under

the longevity bonus program; efd -J 't '-V-
a n d  r e c o m m e n d e d

r e p l a c e  w i t h  ___  CS_____
or a d o p t  _________  CS_____

a t t a c h e d  amendment(s) and

[] same title 
[] n e w  title 
[] technical 
t i t l e  change 
(HB only)

i n d i v i d u a l  r e c o m m e n d a t i o n s

F I S C A L  NQTEfS) [ ] zero [ ] fiscal impact 
[ ] n e w  [ ] u p d a t e d
[ ] same as p r e v i o u s  fiscal note(s) p u b l i s h e d

O T H E R  R E C O M M E N D A T I O N S
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. • N o .  4j '* STATE OF ALASKA ,  ■ • B i l l  V e r s i on :  CSHB 3 4  ( F I N )
1 1989 LEGISLATIVE SESSION Pub l i sh  Da te :  HOUSE
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FISCAL NOTE L _

v REQUEST:____________________________________
Rev is ion  Date : Harch 21. 1989
T i t l e :  * See below

Agency A f f e c t e d :  Administration
BRU: Longevity Bonus

Sponso r :  Donley_____________________________________  Components: Administration, Grants
Reques to r :  State Affairs Committee

* An Act relating establishing durational residency requirements, not to exceed two years,
for receipt of the permanent fund dividend and receipt of benefits under the longevity bonus 
program; and providing for an effective date

EXPENDITURES/REVENUES: D o l l a r s )
OPERATING FY 89 FY 90 FY 91 Fy 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
CRANTS, CLAIMS
MISCELLANEOUS

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 (210.0) (1080.0) (120.0) (120.0) 1120.0)
0 0 0 0 0 0

TOTAL OPERATING 0 (210.0) (1080.0) (120.0) (120.0) (i 20.0)

CAPITAL

REVENUE I

FUNDING: (Thousands o f  Pol a r s )
CENERAL FUND 
FEDERAL FUNDS 
OTHER 

i TOTAL

0 (210.0) (1080.0) (120.0) (120.0) (120.0)
0 0 0 0 0 0
0 0 0 0 0 0
0 (210.0) (1080.0) (120.0) (120.0) (120.0)

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (A t ta ch  a s ep a ra te  page i f  n e c e s sa ry )
See attached

Prepared By: James
D iv i s i o n :  Pioneers

Q
s H. ChaseVl-^yi'i , 
1 Benefits j /y ‘

Phone:
Date :

A 65-W00
3 P W

Approved by Commissi on e r :  ft- . j fon M. Andrews 
Agency: Department o f  A d | r i i n i t r a t i o n "

D i s t r i b u t i o n  (by p r e p a r e r ) :
L e g i s l a t i v e  Finance 
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In o rd e r  to  p r o j e c t  the f i s c a l  impact o f  the passage o f  CSHB 34 some 
assumpt ions had to  be made. These assumptions were:

1)  That the number o f  a p p l i c a n t s  f o r  the Longev i ty  Bonus who have a 
minimum o f  one ye a r  o f  r e s id en ce  in the s t a t e  w i l l  remain a t  the  
same r a t i o  t o  the  t o t a l  number o f  a p p l i c a n t s .

R a t i o n a l e :  This  r a t i o  has remained cons tan t  f o r  the  pa s t  two y e a r s .

2 )  That the r a t i o  o f  a p p l i c a n t s  f o r  the Longevi ty  Bonus who have a 
minimum o f  one y e a r  o f  r e s idence  in the s t a t e  t o  the t o t a l  number o f  
a p p l i c a n t s  w i l l  remain a t  one in f i v e .

R a t i o n a l e :  Th is  i s  the r a t i o  demonstrated in the l a s t  two y e a r s .

3 )  That the passage o f  CSHB 34 w i l l  impact on ly  th ose  a p p l i c a n t s  with  
l e s s  than two yea r s  o f  r e s id en ce  the yea r  f o l l ow ing  i t s  passage .

R a t i o n a l e :  Those a p p l i c a n t  who would o the rw is e  be q u a l i f i e d  would 
have to  wa i t  ano the r  y e a r  f o r  t h e i r  a p p l i c a t i o n s  to  be a c cep ted .  
Those who lea rn  o f  the passage o f  CSHB 34 who do not  have the one 
ye a r  o f  r e s idence  would app ly two years  a f t e r  i t s  passage and 
con t inue  to  do so in the fo l l ow ing  y e a r s .

4 )  Tha t  the average number o f  a p p l i c an t s  f o r  the Longev i ty  Bonus who 
have a minimum o f  one y e a r  o f  res idence  in the s t a t e  i s  40  per 
month.

R a t i o n a l e :  H i s t o r i c a l  trend an a ly s i s  r e s u l t .

With th e s e  as sumpt ions ,  the f o l l ow ing  c a l c u l a t i o n s  were made. Each month the  
number o f  a p p l i c a n t s  who on ly have the minimum o f  one y e a r  in the s t a t e  i s  
m u l t i p l i e d  by $250 to  compute the p r o j e c t e d  s av ing s .  The f i r s t  month would be 
40  t imes $ 2 5 0 ,  the second month i t  would be 80  t imes $250 and so f o r t h  u n t i l  
the  o r i g i n a l  "40" became e l i g i b l e  by having the minimum o f  two years  in the  
s t a t e  a y e a r  a f t e r  the e f f e c t i v e  da te  o f  the b i l l .  From t h a t  p o i n t ,  the  
amount o f  savings would dec rease  u n t i l  a l l  o f  those  o r i g i n a l l y  a f f e c t e d  would 
have become e l i g i b l e .  The savings then would leve l  ou t  a t  the i n i t i a l  monthly 
r a t e  o f  40 one ye a r  minimum a p p l i c an t s  t imes the $250 .
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The committee s u b s t i t u t e  fo r  HB adds l e g i s l a t i v e  f in d in g s ,  
ar.c i t  e ls e  provides fo r  reduced du ra t io n a l res idenc” reouirements i f  a 
court f in d s  tha t the b i l l ’ s 24 month d u ra t io n a l requirements are 
i n v a l i d .  S p e c i f i c a l l y ,  Sec t ion s 3 and 6 appear to de lega te  * the 
l e g i s l a t u r e ' s  law making a u th o r i t y  to the co u r t ,  i f  a court f in d s  e i th e r  
a two year or a one year re s id en cy  requirement i n v a l i d .  In  the case o f 
the Longevity Bonus Program, t h i s  d e le g a t io n  could conce ivab ly  r e s u l t  in  
a sho r te r  d u ra t io n a l re s id en cy  requirement than c u r r e n t ly  e x i s t s .  
However, these changes do not a l t e r  the f a c t  th a t s t a te  laws con ta in ing 
lengthy d u ra t io n a l re s id en cy  requ irements come under l e g a l  a t ta c k  in  
A laska . Consequently, the f i s c a l  impact noted in  the Department o f 
Law's f i s c a l  note o f February 8, 1989, are s t i l l  app rop r ia te . The
department's prev ious comments rega rd ing  th a t impact are repeated below.

Section 2 o f t h i s  b i l l  amends AS 43.23.005(a)(2) to in crease  
the re s id ency  requ irement, fo r  an in d i v id u a l  to re ce ive  the s t a t e ' s  
annual permanent fund d iv id e n d , from s i x  consecu tive months' res idence 
to 24 consecu tive months' re s id en ce  immediate ly preceding A p r i l  1 of the 
cu rren t d iv idend year .

Section 5 o f the b i l l  amends AS 47.45.010(a) to in c rea se  the 
res idency requirement, f o r  an in d i v id u a l  to re ce ive  the s t a t e ' s  
lo n g e v i ty  bonus, from one y e a r ' s  re s id ency  to  two y e a r ’ s re s id en cy , 
immediate ly preceding an i n d i v i d u a l ' s  ap p l ic a t io n  fo r  the lo n g e v i ty  
bonus.

H i s t o r i c a l l y ,  s t a t e  laws con ta in ing  lengthy d u ra t io n a l 
requirements have come under l e g a l  a t ta c k  in  A laska . The department 
a n t ic ip a te s  tha t i f  the b i l l  i s  enacted i t  w i l l  be cha llenged in  the 
c o u r t s ,  on fe d e ra l c o n s t i t u t i o n a l  grounds. F i s c a l  note fund s , in  the 
amount o f 30.0, are th e re fo re  be ing requested to pay fo r  o u ts id e  counse l 
le g a l  scho la r c o s t s ,  to a s s i s t  in  the prepara tion and rev iew  o f
arguments tha t w i l l  be needed by the department to defend the s t a t e .

In  a d d i t io n  to these c o s t s ,  the department a lso  has a
hidden co s t whenever i t  has to d i v e r t  e x i s t in g  s t a f f  re sou rce s from 
other work to defend a g a in s t d u ra t io n a l res idency la w s u i t s .  As an
example, the lo n g e v i ty  bonus la w s u i t ,  Vest v .  S ta te , cost the department 
about $70,000 in  s t a f f  s a l a r i e s  and a s so c ia te d  overhead expenses. 
Approximately ten weeks of a t to rn ey  time was requ ired  to prepare fo r  and 
defend the s ta te  a t t r i a l ,  on the c o n s t i t u t i o n a l i t y  and r e t r o a c t i v i t y  
i s s u e s .  Approximately e igh t ;  weeks o f a t to rney time was spent on the
Alaska Supreme Court appea ls , on the same i s s u e s .  The average co s t fo r  
the department's a t to rneys who hand le t h i s  l e v e l  o f work, in c lu d in g  
normal o f f i c e  support c o s t s ,  i s  $96.00 per hour. The department a ls o  
paid P ro fessor Walter D e l l in g e r  $8,200 to review and help prepare i t s  
b r i e f s  in  the Vest t r i a l s .  P ro fe sso r D e l l in g e r  i s  a noted l e g a l  s cho la r  
and an expert on c o n s t i t u t io n a l  law . The department's o u ts id e  le g a l  
expert co s ts  in  t h i s  m atte r would have been s u b s t a n t i a l l y  g re a te r  had 
the case reached the U.S. Supreme Court. Because t h i s  p a r t i c u la r

paci 2—  0f  3



F o r  B i l l / R e s o l u t i o n  N o . cshb  3A ( F in ) HOUSE * 3 / 2 4 / 8 9

d is p u te  was s e t t l e d  on a r e q u e s t  f o r  a m otion  f o r  summary judgem ent and 
d id  n e t r e q u ir e  a t r i a l  ors th e  f a c t s ,  and becau se  th e  d is p u te  ended a t  
the  s t a t e  supreme c o u r t  le v e l., th e  d e p a r tm e n t 's  t o t a l  c o s ts  were 
p ro b ab ly  somewhat l e s s  th a n  th ey  would have been  i f  th e  c a se  had gone to  
th e  U .S. Supreme C o u rt. L a s t l y ,  th e  c o s t s ,  a t to r n e y  f e e s ,  and i n t e r e s t  
th a t  were awarded to  th e  p l a i n t i f f  by th e  c o u r t  in  V e s t , and which were 
su b se q u e n tly  p a id  by th e  s t a t e ,  t o t a l l e d  $ 1 4 9 ,3 8 3 .8 8 .

A lthough an o p in io n  can n o t be o f f e r e d ,  i t  sh o u ld  a ls o  be n o te d  t h a t  
i f  th e  b i l l  becomes law and th en  i s  s u b se q u e n tly  o v e r tu rn e d  by th e  
c o u r t s ,  th e  s t a t e  m igh t be exposed to  th e  payment o f  damages f o r  any 
i n j u r i e s  o r  lo s s  s u f f e r e d  by any c la s s e s  o f  p e rs o n s , a s  a r e s u l t  o f  th e  
b i l l ' s  en ac tm en t.

p cce . ot
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Permanent Fund Div idend D iv i s i o n  
CS.HB. 34 (F in )  F i s c a l  Note Analys is  
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HOUSE 3 / 2 4 / 8 9
   ■

Se c t i on  2 mod i f ies  one o f  the f o u r  general e l i g i b i l i t y  requ irements t o  r e c e i v e  
a permanent fund d iv idend .  Under the law enac ted  in 1982 , an In d iv id u a l  must 
have been "a s t a t e  r e s i d en t  f o r  a p e r i od  o f  a t  l e a s t  s ix  c on s e cu t i v e  months 
immediately preceding Apr i l  1 o f  the c u r r e n t  d iv idend y e a r . "  For example , In 
ad d i t i o n  t o  the o th e r  requ irements , t o  be e l i g i b l e  f o r  the 1990 d iv idend  under 
c u r r en t  law, an Ind iv idua l  must have been a s t a t e  r e s i d e n t  dur ing the 
ELIGIBILITY PERIOD o f  October 1. 1989 th rough March 31 ,  1990 .  S e c t i o n  2
extends the s ix  month requirement to  24 months. In o t h e r  words,  the
Ind iv idu a l  in the above example, In o r d e r  t o  q u a l i f y  f o r  the 1990 d iv idend  
( s e e  S e c t i on  9 )  must have been a s t a t e  r e s i d e n t  f o r  the e n t i r e  ELIGIBILITY  
PERIOD o f  Apr i l  1. 1988 through March 31 ,  1990 .

C on se rv a t i v e ly  speaking , the re  are approx ima te ly  6 0 , 0 0 0  new d iv idend  a p p l i ­
can ts  each y e a r .  The f i r s t  e f f e c t  o f  S e c t i o n  2 would be f e l t  In 1990 when 
6 0 , 0 0 0  new Alaskans who thought they would be e l i g i b l e ,  f i n d  t h a t  they a re  n o t .
I t  w i l l  take c on s id e rab le  e f f o r t  on- 'the Depar tment 's  p a r t ,  In c o n ju n c t i o n  w i th  
the s t a t e  demographer, t o  p r e d i c t  the f i n a l  e f f e c t  o f  t h i s  b i l l .  Some o f  the  
f a c t o r s  t o  be cons idered In c lude :

1) the length o f  the pe r iod  ( c u r r e n t  p roposa l  -  24 months ) ;

2 )  the number o f  e l i g i b l e  In d iv i d u a l s  who leave Alaska each y e a r ;

3 )  the number o f  new pe rs on 's  a r r i v i n g  each y e a r ;

4 )  the percentage o f  In d iv idu a l s  moving t o  A laska  who leave  a f t e r  s i x
months, one y e a r ,  e igh teen months, e t c . ;

5 )  the seasonal d i s t r i b u t i o n  o f  new a r r i v a l s ;

6 )  the r e l a t i v e  b i r t h  r a t e  o f  new a r r i v a l s  ve rsus  I n d i v i d u a l s  who have
been 1n Alaska over  two y e a r s ;  and

7 ) the r e a c t i o n  o f  m i l i t a r y  personnel t o  the  new p r o p o s a l ,  I . e .  how do  
they respond t o  the new cho i c e  p resen ted  r e l a t i v e  t o  ov e r se as  pay ,  
overseas  duty c r e d i t ,  e t c .

The f i n a l  e f f e c t  on adm in i s t r a t iv e  c o s t s  o f  the Permanent Fund D iv idend  
program would depend upon such f a c t o r s  as mentioned above.  For the f i r s t  two 
y e a r s ,  the ad d i t i on a l  c o s t s  would Inc lude  In fo rm ing ,  a d v i s i n g ,  and c o un s e l i n g  
the p u b l i c ;  answering repeated ques t ions  as t o  t h e i r  e l i g i b i l i t y ,  p lu s  the  
c o s t s  o f  denying the a p p l i c an t s  who would f i l e  anyway and hea r ing  t h e i r  
app e a l s ;  and the c o s t s  o f  a s s i s t i n g  the Department o f  Law In de fending the  new 
requ irement .  These c o s t  In c reases  might be o f f s e t  p a r t i a l l y  by the document  
p roc es s ing  c o s t  savings o f  I n i t i a l l y  r educ ing  the number o f  a p p l i c a n t s  by 
approx imate ly  6 0 , 0 0 0 .
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The Department 's  primary concern with the b i l l  Is a c l e a r  p o l i c y  c a l l  —  the 
l i k e l i h o o d  o f  a s u c c e s s fu l  lega l  ch a l l enge  t o  the extended ELIGIBILITY PERIOD 
on c o n s t i t u t i o n a l  grounds , I . e .  d u r a t i o n a l  r e s idency  t e s t s ,  and the l i k e l i h o o d  
o f  a s u c c e s s f u l  i n j u n c t i o n  r e q u e s t ,  p r o h i b i t i n g  the Department o f  Revenue from 
d i s t r i b u t i n g  d iv idends  in 1990 u n t i l  the c o u r t  has r e s o lv ed  any l i t i g a t i o n .
An e f f e c t i v e  da te  o f  1990 does not  a l l ow  much time f o r  the c o u r t s  t o  r e s o lv e  
any p o s s i b l e  l i t i g a t i o n ,  making an I n ju n c t i o n  more l i k e l y .  A su c c e s s fu l  
i n j u n c t i o n  r e q u e s t ,  p revent ing the t ime ly  d i s t r i b u t i o n  o f  the 1990 d iv id ends ,  
would have a d e f i n i t e  negat ive e f f e c t  on A la s k a ' s  economy. For those  
r e s i d e n t s  who depend upon the annual d iv idend f o r  b a s i c  n e c e s s i t i e s ,  an 
I n j u n c t i o n  would have se r i o u s  consequences . A su c c e s s fu l  i n j u n c t i o n  would 
a l s o  cause in c re a s ed  c o s t s  In the a dm in i s t r a t i o n  o f  the d iv idend program as we 
deal  with the p r e d i c t a b l e  ou tpou r ing  o f  concern and compla in ts  from 5 3 6 , 0 0 0  
Alaskan r e s i d e n t s .  For the above r e a s on s ,  the Department o f  Revenue s t r ong ly  
opposes  changing the e f f e c t i v e  da te  t o  January 1, 1990 .  This Issue should be 
c a r e f u l l y  weighed b e fo re  j e o p a r d i z in g  the e x i s t i n g  d iv idend program.

Page 3 of 3



Referred: Rules

Original sponsors: Donley, Boucher,
Boyer, et al.

1 IN TH E  HOUSE

2

3

4

5

BY THE FINANCE COMMITTEE 

CS FOR HOUSE BILL NO. 34 (Finance)

IN T H E  LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION 

A BILL

6 For an Act entitled: "An Act establishing durational residency require-

7 ments, not to exceed two years, for receipt of the

8 permanent fund dividend and receipt of benefits under

9 the longevity bonus program; and providing for an

10 effective date."

11 BE IT ENACTED BY THE L EGISLATURE OF THE STATE OF ALASKA:

12 * Section 1. FINDINGS. (a) The legislature finds wit h  respect to the

13 permanent fund dividend program that

14 (1) compared w i t h  other states, Alaska has one of the highest

15 ratios of transients to permanent state residents;

16 (2) a significant number of people from other states come to

17 Alaska to w o r k  in temporary or seasonal jobs or on short-term projects;

18 (3) because of the large number of transients it is very diffi-

19 cult for the state to determine whether a person is actually a resident

20 w i t h  the intent to remain in the state;

21 (4) the permanent fund dividend progr a m  is unique to the state

22 and provides generous benefits;

23 (5) the generous nature of this benefit program creates an

24 inducement for people to claim residency inaccurately;

25 (6) a two-year residency requirement is a reasonable way to

26 determine bon a fide residency for the purposes of eligibility for this

27 benefit program;

28 (7) a two-year residency requirement will not discourage mi-

29 gration to the state or otherwise interfere w i t h  interstate travel;

HB0034D -1- CSHB 3 4 (Fin)



1 (8) this program does not involve a basic right under the state

2 or federal constitutions or a basic necessity of life;

3 (9) a two-year residency requirement will more accurately indi-

4 cate actual domicile and the intent to remain a resident than the require-

5 ment under current law; and

6 (10) the interest of the state in determining bona fide residence

7 for purposes of this program is at least equal to the interest recognized

8 in Andress v. Baxter, U.S. District Court for the District of Alaska, No.

9 A82-307 Civ., September 8, 1983.

10 (b) The legislature finds w i t h  respect to the longevity bonus program

11 that

12 (1) the longevity bonus is immediately payable to an applicant

13 upon acceptance into the program;

14 (2) acceptance into the program is primarily based on a state-

15 ment from the applicant that the applicant is a resident for the purposes

16 of eligibility for this benefit program and that the applicant intends to

17 remain a resident of the state;

18 (3) a two-year residency requirement will more accurately indi-

19 cate actual domicile and the intent to remain a resident than the require-

20 ment under current law;

21 (4) the longevity bonus program is unique to the state and

22 provides generous benefits;

23 (5) the generous nature of this benefit program creates an

24 inducement for people to claim residency inaccurately;

25 (6) a two-year residency requirement is a reasonable way to

26 determine bona fide residency for the purposes of eligibility for this

27 benefit program;

28 (7) the two-year residency requirement will not discourage

29 migration to the state or otherwise interfere wit h interstate travel;

CSHB 34(Fin) -2- HB0034D



1 (8) this prog r a m  does not involve a basic right under the state

2 or federal constitutions or a basic necessity of life; and

3 (9) the interest of the state in determining bona fide residence

4 for purposes of this program is at least equal to the interest recognized

5 in Andress v. Baxter, U.S. District Court for the District of Alaska, No.

6 A82-307 Civ., September 8, 1983.

7 * Sec. 2. AS 43.23.005(a) is amended to read:

8 (a) An individual is eligible to receive one permanent fund

9 dividend each year in an amount to be determined under AS 43.23.025 if

10 the individual applies to the department, and if

11 (1) on the date of application the individual is a state

12 resident;

13 (2) the individual was a state resident for a period of at

14 least 24 [SIX] consecutive months immediately preceding April 1 of the

15 current dividend year; and

16 (3) the individual has been physically present in the state

17 at some time during the period beginning July 1 two years before the

18 date of application and ending on the date of application.

19 * Sec. 3. AS 43.23.005 is amended by adding a new subsection to read:

20 (e) If a court finds the durational residency requirement under

21 (a)(2) of this section is invalid and no appeal is pending, the resi-

22 dency requirement is one year. If a court finds the one y e a r  resi-

23 dency requirement is invalid and no appeal is pending, the residency

24 requirement is the longest duration permitted by law. The department

25 shall change the statement of eligibility under AS 43.23.015(b) as

26 necessary to conform to this subsection.

27 * Sec. 4. AS 43.23.015(b) is amended to read:

28 (b) The department shall prescribe and furnish an application

29 form for claiming a permanent fund dividend. The a pplication must

HB0034D CSHB 34(Fin)



contain a statement of eligibility and a certification of residency in 

substantially the following form:

I certify that

( ) I am a state resident on the date of this application, I have 

been a state resident for at least 24 [SIX] months mediately p r e c e d­

ing April 1 of the current d i v idend year, and I have been physically 

present in the State of Alaska at some time during the period b e g i n­

ning July 1 two years before the date of application and ending on the 

date of this application; or

( ) (name), the individual on whose behalf I am applying, is a 

state resident on the date of this application, has been  a state 

resident for at least 24 [SIX] months immediately preceding April 1 of 

the current dividend year, and has been physically present in the 

State of Alaska at some time during the period beginning July 1 two 

years before the date of application and ending on the date of this 

application.

I understand that a false claim of eligibility to obtain a p e r m a­

nent fund dividend for myself or for another is a criminal offense, 

that if convicted I will forfeit future dividends, and that I must 

repay all dividends that have been paid to me. I understand that if I 

wilfully misrepresent, exercise gross negligence, or recklessly d i s r e­

gard a material fact regarding my eligibility for a permanent fund 

dividend I will forfeit the dividend, be subject to a civil fine of up 

to §5,000, and lose my eligibility for the next five dividends. I 

understand that these penalties are in addition to any criminal p e n­

alties imposed.

CSHB 34(Fin) -4-

(signature of individual, 

parent, guardian, or other
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* Sec. 5. AS 47.45.010(a) is amended to read:

(a) A  person who is 65 years of age or over, who resides in the

state for at least two years [ONE YEAR] immediately preceding a p p li c a­

tion for a longevity bonus u n d e r  this chapter may apply to the commis­

sioner of administration for q u a l ification to receive a mont h l y  bonus, 

of $ 2 5 0 ^

* Sec. 6. AS 47.45.010 is amended by adding a new subsection to read:

(d) If a court finds the durational residency requirement under

(a) of this section is invalid and no appeal is pending, the residency 

requirement is one year. If a court finds the one year residency 

requirement is invalid and no appeal is pending, the residency r e­

quirement is the longest d u r ation permitted by law.

* Sec. 7. Notwithstanding the amendments to AS 43.23 made by secs. 2 -

15 4 of this Act, if an individual received a permanent fund dividend for 1989

16 the individual's eligibility to receive a dividend for 1990 shall be d.e-

17 termined under the law as it existed before those amendments.

18 * Sec. 8. Notwithstanding the amendment to AS 47.45 made by secs. 5 and

19 6 of this Act, if an individual received a longevity bonus payment for any

20 month during 1989, the individual's eligibility to receive bonus payments

21 during 1990 shall be determined under the law as it existed before that

22 a m e n d m e n t.

23 * Sec. 9. This Act takes effect January 1, 1990.

authorized representative)

HB0034U -5- CSHB 3 4 (Fin)
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FURTHER REFERRALS
Da te  o f  C om m ittee  A c t io n

The FINANCE Com m ittee  c o n s i d e r e d
HOUSE B ILL  NO. 36 [RIGHTS OF CRIME V ICT IMS ]
"An A c t  r e l a t i n g  t o  v i c t i m s  o f  c r im e ,  c l a im s  b y  v i c t i m s  o f  c r im e  a r i s i n g  
f rom  c r im i n a l  c o n d u c t ,  an d  s e r v i c e  o f  p r o c e s s  on p r i s o n e r s ?  and  am end ing 
R u le s  32(d)(1) an d  35 o f  t h e  A la s k a  R u l e s  o f  C r im in a l  P r o c e d u r e . "

RECOMMENDS
th e  same t i t l e  
a new t i t l er e p l a c i n g  w i t h   J  ^

t h e  a t t a c h e d  amendment(s) 
do p a s s  
do  n o t  p a s s  
no re com m enda t io n  
i n d i v i d u a l  r e com m enda t io n s  
a d d i t i o n a l  r e f e r r a l  t o  t h e

ADOPTS

APPROVES PREVIOUS:
[ ] f i s c a l  n o t e ( s )  p u b l i s h e d

lu b l i s h e d

SIGNING OTHER THAN DO PASS:
(Do N o t P ^ s s ,  No R ecom m enda t ion , Amen'

/ /  / / /  f  . sr

SIGNI
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I REQUEST:
F I S C A L  N O T E

March 6, 1989Revision Dare:

Title: S n  Act relating to v i c t i ms  of

________ c r i m e s ... "__________________________

Sponsor : House Finance___________________

Requestor: House Finance___________________

Agency Affected: D epartm ent o f  Law 
Br u  : P ro se c u tio n _______________

Components • T h i r d J u d i c i a l  District, 
Fourth J u d ic i a l  D i s t r i c t __________

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of Dollars)

O P E R A T I N G F Y  89 F Y  90 F Y  91 F Y  92 F Y  93 F Y  94

PERSONAL SERVICES

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
L A N D  &  STRUCTURES
GRANTS, CLAIMS

MISCELLANEOUS

67.3 69.3 71.4 73.5 75.5

. . -0- -0- -0- -0- - 0 -
8.2 8.4 8.7 9.0 9.3
3.6 3.7 3.8 3.9 4.0

16.0 -0- -0- -0 - - 0 -

T O T A L  O P E R A T I N G 95.1 81.4 83.9 86.4 89.0

CAPITAL

R E V E N U E

F U N D I N G :  (Thousands of Dollars)

P O S I T I O N S :

A N A L Y S I S  : (Attach a separate page if necessary)

Please see the a t t a c h e d  analysis.

Prepared by : Richard I. Pegue's. D i r e c t o r _________

- Ad m i n i s t r a t i v e  Servi6es ,______ ,

K i i U s  / fqjz j
Division :

Phone: 465-3672

Agency: D e p a r c m e n t  of L a w

Distribution (bypreparer):

Legislative Finance 

Legislative Sponsor 

Requestor

Office of Management and Budge 
Impacted Agency(ies)

1 A A R  7 1 9 8 9

l e g i s l a t i v e  f i n a n c e

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

95.1 81.4 83.9 86.4 89.0

FULL-TIME
PART-TIME
T E M P O R A R Y

2 2 2 2 2

t w  • M a r c h  6, 1989 * i

Date: M a r c h  6, 1989
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F o r  B i l l / R e s o l u t i o n  N o .  cssb  36 ( F i n . )

The Finance C o m m i t t e e  s u b s t i t u t e  for HB 36 m a k e s  changes to the bill, 

r e q u i r i n g  r e vi s i o n  of the D e p a r t m e n t  of L a w ' s  fis c a l notes, w h i c h  w e r e  s u b m i t t ed  

on  N o v e m b e r  10, 1988, J a n u a r y  17, 1989, and F e b r u a r y  16, 1989.

The bill adds a n e w  s u b s e c t i o n  to AS 12.61 that r e qu i r e s  that u p o n

request of the v i c t i m  of a felony, or a d o mestic v i o l e n c e  assault, the 

p r o s e c u t i n g  a t t o r n e y  shall: (1) co n f e r  w i t h  the v i c t i m  about the v i c t i m ' s

t e s t i m o n y  before the trial of the defe n d a n t ; (2) g ive p r o m p t  actual no ti c e  to the 

v i c t i m  of the defend a n t ' s  c o n v i c t i o n  and the cr i m e s  of w h i c h  the d e f e n d a n t  w a s  

convicted, inc l u d i n g a d vi s i n g  the v i c t i m  of h i s  or h e r  right to m a k e  a w r i t t e n  or 

ora l sta t e m e n t for use in p r e p a r a t i o n  of the d e f e n d a n t ' s  p r e s e n t e n c e  report, and 

in c l u d i n g  a d v is i n g  the v i c t i m  of h i s  or her r i g h t  to app e a r  p e r s o n a l l y  at the 

d e f e n d a n t ' s  senten c i n g  h e a r i n g  to p r e s e n t  a w r i t t e n  or ora l statement, and 

a d v i s i n g  of the address and t e l e p h o n e  n u m b e r  of the of f i c e that w i l l  p r e p a r e  the 

p r e s e n t e n c e  report, advising of the time and p l a c e  of the s e n t e n c i n g  proceeding, 

and a dv i s i n g  of the types of i n f o r m a t i o n  that a v i c t i m  m a y  include in a s t a t e m e n t  

a v i c t i m  provi d es  for a p r e s e n t e n c e  re p o r t or a s e n te n c i n g  hearing.

T h i s  section w o u l d  also r e q u i r e that the p r o s e c u t i n g  a t t o r n e y  n o t i f y  

the v i c t i m  in w r i t i n g  of the final d i s p o s i t i o n  of the case w i t h i n  30 days a f t e r  

final d i s p o s i t i o n  of the case. It a p p e a r s  that n o t i f i c a t i o n  of final d i s p o s i t i o n  

w o u l d  be required at both the trial and a p p e l l a t e  levels. Similarly, a p r e c e d i n g  

section gr a n t s  the right to v i c t i m s  to be  in f ormed b y  the p r o s e c u t i n g  a t t o r n e y  at 

any time a f t er  the de f e nd a n t ' s  c o n v i c t i o n  of the record of all the d e f e n d a n t ' s  

convictions.

C urrently, about 18,000 n e w  c r i m i n a l  m a t t e r s  are refer r e d  to the

d e p a r t m e n t ' s  crimi n a l d i v i s i o n  eac h  year. It is e s t i m a t e d  that of this numbe r ,  

about 2,000 are felony c ases c o ve r e d  b y  this bill. F u r t h ermore, m a n y  f e l o n y  

cases h a v e  m u l t i p l e  victims. A l t h o u g h  the d e p a r t m e n t  does not ke e p  s e p a r a t e  

st a t i s t i c s  for m i s d e m e a n o r  d o m e s t i c  v i o l e n c e  assaults, it is b e l i e v e d  that there 

are a bout 300 of these offenses, each year. C on s equently, this bill h a s  the 

p o t e n t i a l  for g e n e r a t i n g  a s u b s t a n t i a l  b o d y  of n e w  w o r k  at all of the

d e p a r t m e n t ' s  p r o s e c u t i o n  offices. H o s t  of this r e qu i r e d  w o r k  w o u l d  be h a n d l e d  b y  

p a r a l e g a l s  and legal secretaries. T h e  r e q u i r e m e n t  for p r o s e c u t o rs  to c on f e r  w i t h  

vi c t i m s  b ef o r e  the trial of the d e f e n d a n t  in fe l on y  and d o m e st i c  v i o l e n c e  a s s a u l t  

cases, is g e n e r a l l y  already b e i n g  met.

Th e  majorii. • o f  the n e w  work, however, wi l l  occur at A n c h o r a g e  and 

F a i r b a n k s  b e c au s e  of tne n i g h e r  n u m b e r  of cove r e d  crimes at those l ocations. It 

w i l l  t h e r e f or e  be n e c e s s a r y  to a d d  a legal s e c r e ta r y  at bo t h  A n c h o r a g e  and 

F a i r b a n k s  to ha n d le  the a d d i t i o n a l  w o r k l o a d  that w i l l  be caused by this s e c t i o n  

of the bill', at a start up cost of $95,300, an d  r e c u r r i n g  annual c o s t s  o.f

$81,400, thereafter.

pace . ot
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Anchorage
L e g a l  S e c r e t a r y  I

PFT

F a i r b a n k s

L e g a l  S e c r e t a r y  I

PFT

Tota l

F i s c a l  S u m m a r y  -  CSHB 36 (Fin.)

Pers. Svcs. C o n t r a c t u a l  S u p p l i es  Equip. T o t a l

33.1

34.2

67.3

4.1

4.1

8.2

1.8 8.0 47.7

1.8 8.0 48.1

3.6 16.0 95.1

Costs b e y o n d  F Y  90 inclu d e  a 3 p e r c e n t  an n u a l i n f l a t i o n  factor, less 

o n e - ti m e  costs.



Amount

.22*716.
10,412

Funding Source for Toinl Cost 

Federal Receipts * 1002

G. F. Match
General Fund 

I-A Receipts

CIP Receipts_______ 1061

Other

Rnngc/Stcp ^  j Barg, Unit ^

Location j Election District

A n c h o r a g e  8 / 9 / 1 0 /1 1 / 1 2 / 1 3

Justification

This f ull-time p o s i t i o n  is n e e d e d  to provide for 

the v i c t i m  n o t i f i c a t i o n  and l i a i s o n  r e q u i r e m e n t s  

of CSHB 36. T h e  g r a n t i n g  of rights to v i c t i m s  to 

be informed of the d a t e s of all crimi n a l  p r o c e e d­

ings involving the d e f e n d a n t  r e l a t i n g  to the case 

in w h i c h  the v i c t i m  is involved, to prov i d e ora l  

and w r i t t e n  s t a t e m e n t s  in respect to pr e s e n t en c e  

reports, and n o t i c e  of final d i s p o s i t i o n  in 

several t h o u s a n d  c r i m i n a l  trials, w i l l  cause a 

s u b s t a n t i a l a d d i t i o n a l  w o r k l o a d  for the state's 

p r o s e c u t i o n  support staff.

A l l o c a t i o n  to the L e ga l  S e c re t a r y  I c lass is 

r e c o m m e n d e d  b e c a u s e  of the large amount of w r i t t e n  

n o t i c e  to be handl e d ,  and the nee d  to prov i d e 

accurate, t i me l y  case  s c h e d u l i n g  in f o r m a t i o n  to 

victims.

I’osition Tii!e L egal Se c r e t ar y  I

Staff Monllts

12

Type of Expenditure

Benefits

Premium Pay 
Oilier

Conlr actual 4. 100

___________ Total Personal Services

Travel__________________________

R e q u e s t  F o r  

N e w  P o s i t i o n

A g e n c y

BRU

C o m p o n e n t

D e p a r t m e n t of Law

Pr o se c u t i o n

T hird Ju d icial D i strict

Page 1 of 2 
Revised bate

F Y  9 0
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F Y  9 0R e q u e s t  F o r  

N e w  P o s i t i o n

__________ Funding Source for Total Cost

Federal Receipts ‘ 1002

G. F. Match________1003_____________

Gcncml Fund_______1 OÔ I_____________

I-A Receipts 1006

CIP Receipts_______1061_____________

Agen c y  Department of La w  

B R U  Prosecution________

C o m p o n e n t  Fourth J u d i c ia l  District

Oilier

Justification

T his f u ll-time p o s i t i o n  is ne e d e d  to p r o v i d e  for 

the v i c t i m  n o t i f i c a t i o n  and liai s o n  r e q u i r e m e n t s  

of CSHB 36. The g ra n t i n g  of rights to v i c t i m s  to 

be informed of the dates of all c r i m i n a l  p r o c e e d­

ings involving the d e fendant r e l ating to the case 

in w h i c h  the v i c t i m  is involved, to p r o v i d e  oral 

and w r i t t e n  statements in r e s p ec t  to pr e s e n te n c e  

reports, and n o t i c e  of f inal d i s p o s i t i o n  in 

several thousand c r i minal trials, w i l l  cause a 

substantial a d ditional w o r k l o a d  for the state's 

p r o s e c ut i o n  support staff.

A l l o c at i o n  to the L egal S e c r e t a r y  I class is 

r e c o mmended because of the large am o u n t  of writ te n  

n o t i ce  to be handled, and the n e e d  to provide 

accurate, timely case s c h e d u l i n g  i n f o r m a t i o n  to 

victims.

(Jtiicr

Total Cost

Amount

Position Title
L e g a l  Sec r et a r y  I

Staff MomJiT

Type of Expenditure

Salary—
Benefits

Premium Pay 

Other

Tntnl Personal Services 

Travel_________________________

Contractual
Commodities

Equipment

No. of Positions
 1
Location

Fairbanks

Range/Step Unit

Election District

19/20A/21
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1 989  L E G IS L A T IV E  S E S S IO N PUBLISH DATE:

REQUEST:
F I S C A L  N O T E

Revision Dale:______________ ____________ _
Title: 11 4 r t  r g lg - in a  40 v ic tim s  or

Agency Affected: D epartm ent o f  C o r re c tio ns 
RRH; A d m in is tra tio n  & Support

Sponsor : 2° ps . jo n ie v  Gruenberg
Requestor:_____________________________

Components :.

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 39 FY 90 FY 91 FY 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND A STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

25.3 27.1 ?7 9 23.7 - - . 5
3.-1 3.4 _____ 5.4

6 .4 . . 6.4 £ 1 6.4 * 1

TOTAL OPERATING 35.1 36.9 37.7 38.5 39.4

CAPITAL | 0 0 0 0 0 9

ANALYSIS : (Attach a separate page if necessary)

See A ttached  A n a ly s t.

Prepared by: Susan - .  K nionton. D ire c to r
Division : A d m in is tra tiv e  S erv ices

REVENUE 3 0 0 0 0 ->J

FUNDING: (Thousands of Dollars)
GENERAL FUND 3 5 .1 36.9 37.7 38.5  ̂/> « J ? . -
FEDERAL FUNDS
OTHER
TOTAL ■>«.Q 37.7 73. =

POSITIONS:
FULL-TIME • 0 1 1 1 1 1
PART-TIME
TEMPORARY

465-3375Phone:.
Dam: 3^3^39.

Approved by Commissioner:------
Agency: ">e ? a r ,:~ar -  C orn errfnn c

. o i i O A v W o  -  C : < ^ £ & ^ ~ 3 - 3 - 3 9

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agencyues) page. ot



FISCAL NOTE
CSHB 36 (Finance)

A N A L Y S I S

T h e  D e p a r t m e n t  o f  C o r r e c t i o n s  w o u l d  e x p e r i e n c e  f i s c a l  i m p a c t  d u e  

t o  t h e  l o n g e r  p a r o l e  h e a r i n g s  t h a t  w o u l d  b e  n e c e s s a r y .  T h e  

i n c r e a s e s  a r e  i n  t h e  p e r  d i e m  a n d  d a i l y  f e e s  p a i d  t o  b o a r d  m e m b e r s  

a n d  o v e r t i m e  f o r  c o r r e c t i o n a l  o f f i c e r s  p r o v i d i n g  s e c u r i t y .

A d d i t i o n a l  c o s t  w i l l  b e  r e q u i r e d  t o  a c c o m p l i s h  n o t i f y i n g  v i c t i m s  

b y  h i r i n g  a  f u l l - t i m e  C l e r k  I I I .

C o s t  A n a l y s i s :

F i v e  B o a r d  M e m b e r s  @  $ 8 0 . 0 0 / d a y  P e r  D i e m

x  8 . 5  a d d i t i o n a l  m e e t i n g  d a y s / y e a r  $ 3 , 4 0 0 . 0 0

F i v e  B o a r d  M e m b e r s  @  $ 1 5 0 . 0 0 / d a y  C o m p e n s a t i o n

x  8 . 5  a d d i t i o n a l  m e e t i n g  d a y s / y e a r  $ 6 , 4 0 0 . 0 0

6 4  h o u r s  o f  C o r r e c t i o n a l  O f f i c e r  o v e r - t i m e  

f o r  p r i s o n e r  t r a n s p o r t  a n d  s e c u r i t y

@  $ 2 5 . 0 0 / h r .  $ 1 , 6 0 0 . 0 0

O n e  C l e r k  I I I @  $ 2 4 , 7 0 0 . 0 0 / y e a r $ 2 4 , 7 0 0 . 0 0
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B Y  THE FINANCE COMMITTEE 

CS F O R  HOUSE BILL NO. 36 (Finance)

IN THE LEGISLATURE OF THE STATE OF A LASKA 

SIXTEE NTH LEGISLATURE - FIRST SESSION 

A  BILL

For an Act entitled: "An Ac t  relating to crimes, the rights, entitlements,

and services that are due to victims of crime, and to 

service of process on prisoners; redefining the term 

'crime against a person'; a n d  amending Rules 32 and 

35 of the A laska Rules o f  Criminal Procedure."

BE IT ENACTED B Y  T HE LEGISLATURE OF THE STATE O F  ALASKA:

* Section 1. SHORT TITLE. This Act m a y  b e  r e f erred to as the "Alaska

Crime Victim's Rights Act."-

* Sec. 2. A S  09.05 is amended by adding a n e w  section to read:

Sec. 09.05.050. SERVICE OF PROCESS O N  STATE PRISONERS, (a) In 

a civil a c t i o n  to w h i c h  a person committed to the custody o f  the 

commissioner o f  corrections is a party or witness, service of proc ess 

shall be m a d e  b y  delivering a copy of the summons and the complaint or 

pleadings, together w i t h  a form for affidavit of proof of service, to 

the shift supervisor of the correctional facility in w h i c h  the p e r s o n  

is housed. T h e  shift supervisor shall

(1) immediately hand deliver the summons a nd complaint or 

pleadings to the p e r s o n  whose name appears on the summons; and

(2) promp tly complete the affidavit of p r o o f  of service o n  

the form p r o vided and return it to the p a r t y  requesting service of 

p r o c e s s .

(b) A  p a r t y  requesting service of process under this section m a y  

locate a p e r s o n  committed to the custody of the commissioner of c o r­

rections b y  contacting the chief classification officer of the

-1- CSHB 36(Fin)



Department of Corrections during that o f f i c e r’s re g u l a r  hours of work.

* Sec. 3. AS 12.47 is a m e n d e d  b y  adding a n e w  section to read:

Sec. 12.47.095. N O T I C E  TO VICTIMS. (a) If an offender has been 

committed to the custody of the commis sioner o f  h e a lth and social 

services u nder AS 12.47.090, the v i ctim of that crime is entitled to 

notice of a p e n d i n g  change in the status of the offender. The c o mmis­

sioner of h e alth and social services shall give n o t i c e  as required b y  

this section if

(1) the offender has been c ontinued in commitment following 

expiration of the m a x i m u m  term of imprisonment u n d e r  AS 12.47.090(f) 

and the commissioner gives n otice of release o f  the offender;

(2) the court is to consider m o d i f i c a t i o n  of an order of 

conditional releas e for the offender u nder AS 12.47.092(e);

(3) a court is to consider conditional release of the 

offender under AS 1 2 . 4 7 . 0 9 0 (k) and 12.47.092(a); or

(4) the offender petitions for discharge u n d e r  AS 12.47.—

0 9 2 ( f ) .

(b) If a v i c t i m  desires notice under this section, the v i c t i m  

shall m a i n t a i n  a. current, v a l i d  m a i ling address on file w i t h  the 

commissioner of h e alth and social services. The commissioner shall 

send the notice r e q uired b y  this section to the victim's last known 

address. The victim's address m a y  not be dis closed to the offender or 

offender's attorney.

(c) The commissioner of h ealth and social services is required 

to give notice of a change in the status of an offender u nder this 

section to any v i c t i m  w h o  has requested notice.

(d) If more than one person who qualifies as a v i c t i m  under 

AS 12.55.185 desires notice, the commissioner of h ea lth and social 

services shall designate one person for purposes of receiving any

CSHB 36(Fin) -2-
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notice required and exercising the rights granted b y  this section, 

(e) In this section

(1) "offender" has the meaning given in A S  12.61.020;

(2) "victim" has the m e an ing given in AS 12.55.185.

* Sec. 4. AS 12.55 is amended by adding a n e w  section to read:

Sec. 12.55.023. PA RTICIPATION B Y  VICTIM IN SENTENCING. (a) If

a v i c t i m  requests, the prosecuting attorney shall p r ovid e the v i c t i m  

w i t h  a copy of the following portions of the presentence report:

(1) the summary of the offense prepared by the Department 

of Corrections;

(2) the defendant's version of the offense;

(3) all statements and summaries of statements of the 

victim; and

(4) the sentence recommendation of the Depart m e n t  of C o r­

rections .

(b) A  v i c t i m  m a y  submit to the sentencing court a w r i t t e n  s t a t e­

ment  that the v i c t i m  believes is relevant to the sentencing decision.

* Sec. 5. AS 12.55.088 is amended by adding n e w  subsections to read:

(d) A  victim, has the right to comment in w r i t i n g  to the court on

a m o t i o n  to m odify or reduce a sentence filed by the person who p e r p e­

trated the offense against the victim.

(e) If a r.otion is filed to m o dify or reduce a sentence b y  a

defendant w h o  perpet r a t e d  a crime against a p e r son or arson in the

first degree, the court shall, if feasible, send a copy of the m o t i o n  

to the Department of Corrections sufficiently in advance of any 

scheduled hearing or b r i e f i n g  deadline to enable the department to 

n o t i f y  the v i c t i m  of that crime. If that v i c t i m  has earlier requested 

to be notified, the Department of Corrections shall send the v i c t i m  a 

copy of the m otion and inform the person of that person's rights under

-3- CSHB 3 6 (Fin)
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this section, the deadline for receipt of writt en comments, the hear- 

ing date, and the court's address.

(f) The court shall p r o v i d e  copies of the victim's comments to 

the p ros ecuting attorney, the p e r s o n  filing the m o t i o n  to reduce or 

m o d i f y  a sentence, and that person's attorney.

(g) In deciding w h e t h e r  to m o dify or reduce a sentence, the 

court shall consider the v i c tim 's comments, when relevant, and any 

respon se b y  the prosecuting attorney and the person filing the motion.

(h) If a v i c t i m  desires n o t i c e  under this section, the v i c t i m  

shall m a i n t a i n  a current, v a l i d  mailing address on file w i t h  the 

commissioner of corrections. The commissioner shall send the n otice 

to the victim's last kn own address. The victim's address m a y  not be 

disclosed to the o ffender or to the offender's attorney.

* Sec. 6. A S  12.55 is amended by adding a n e w  section to read:

Sec. 12.55.172. D E S I G N A T I O N  OF REPRESENTATIVE. If more than one

p e r s o n  w h o  qualifies as a v i c t i m  under AS 12.55.185 desires noti ce 

u n d e r  AS 12.55.088, the p r osecuting  attorney shall designate one 

p e r s o n  to represent all victims for purposes of receiving the notice 

required and exercising the rights granted under this chapter.

* Sec. 7. AS 12.55.185 is r e p ealed and reenacted to read:

Sec. 12.55.185. DEFINITIONS. In this chapter, unless the c o n­

text requires otherwise,

(1)

AS 33.30.901;

(2)

81.900;

"crime against a person" has the meaning given in

"dangerous instrument" has the meanin g given in AS 11.-

(3) "firearm" has the meaning given in AS 11.81.900;

(4) "first -Felony conviction" means that the defendant has 

not bee n previously convicted of a felony;

CSHB 3 6 (Fin) . -4-
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(6) "pecuniary gain" means the amount o f  m o n e y  or val ue o f  

p r o p erty at the time o f  commis s i o n  of the offense derived b y  the 

defendant from the commission of the offense, less the amount of m o n e y  

or va lue o f  p r o p e r t y  r e t urned to the v i c t i m  of the offense or s ei zed 

b y  or surrendered to lawful authority before sentence is imposed;

(7) "second felony conviction" means that the defendant 

p r e v i o u s l y  has been convicted of a felony;

(8) "serious physical injury" has the meaning given in 

A S  11.81.900;

(9) "third felony conviction" means that the defendant has 

b e e n  at least twice previo usly convicted of a felony;

(10) "unconditional discharge" means that a defendant is 

releas ed from all disability arising under a sentence, including 

p r o b a t i o n  and parole;

(11) "victim" means

(A) a p e r s o n  against w h o m  an offense has b e e n  p e r p e­

trated;

(B) one of the following, not the perpetrator, if the 

p e r s o n  specified in (A) of this paragraph is a minor, i n c o m p e­

tent, or incapacitated:

(i) an individual living in a spousal r e l a t i o n­

ship w i t h  the p e r s o n  specif ied in (A) of this paragraph; or

(ii) a parent, adult child, guardian, or cu stodian 

of the person;

(C) one of the following, not the perpetrator, if the 

p e r s o n  specified in (A) of this para graph is dead:

(i) a p e r s o n  living in a spousal r e lationshi p 

-5- CSHB 36(Fin)



with the deceased

(ii) an adult child, parent, brother, sister,

grandparent or grandchild o f  the deceased; or

(iii) any other interested  person, as m a y  be d e s­

ignated b y  a p e r s o n  having authority in law to do so.

* Sec. 8. A S  12.61.010 is amended to read:

Sec. 12.61.010. RIGHTS OF CRIME VICTIMS. (a) Victims of crimes

have the following rights:

(1) the right to be informed by the appro priate law e n­

forcement agency or the prosecuting attorney of the date of trial and 

the date of sentencing of the case in w h i c h  the v i c t i m  is involved;

(2) the right to be n o t i f i e d  that a sentencing hearing or a

court proceeding to w h i c h  the v i c t i m  has b e e n  subpoenaed w i l l  not

occur as scheduled;

(3) the right to receive p r o t e c t i o n  from h a r m  and threats 

of h a r m  arising out of cooperation w i t h  law enforcement and p r o s e c u­

tion efforts, and to be provided w i t h  information as to the protec t i o n

available;

(4) the right to be informed of the procedure to be f o l­

lowed to apply for and receive any [VICTIM] compensation und er AS 18.-

67;

(5) at the request of the p r o s e c u t i o n  or a law enforcement 

agency, the right to cooperate w i t h  the criminal jus tice process 

w i t h o u t  loss of pay and other employee b e n efits except as authorized  

b y  AS 12.61.017 and without interference in any form b y  the employer 

of the victim of crime; [AND]

(6) the right to obtain access to immediate m e d i c a l  a s s i s­

tance and not to be detained for an u n r e a s o n a b l e  length of time by a 

law enforcement agency before having m e d i c a l  assistance administered;

CSHB 3 6 (Fin) -6-



■ \ , ; ; J.V -
« - - - - -

however, an employee of the law e n for cement agency may, if necessary, 

accompany the p e r s o n  to a m e d i c a l  facility to quest ion the person

about the criminal incident if the quest i o n i n g  does n o t  h inder the

administr ation o f  m e dica l assistance^

(7) the right to m a k e  a w r i t t e n  or oral statement for use 

in preparation  of the presentence report of a felony defendant;

(8) if the crime for w h i c h  the defendant was convicted was 

a felony or a domestic violence assault, the right to appear p e r s o n­

ally at the defendant's sentencing h e a r i n g  to present a w r i t t e n  or 

oral statement; and

(9) the right to b e  i n f ormed b y  the prosecuti ng attorney, 

at any time after the defendant's conviction, about the complete

record of the defendant's c o n v i c t i o n s .

(b) L a w  [VICTIMS' EMPLOYERS, LAW] enforcement agencies, p r o s e c u­

tors , and the courts shall make every re asonable effort to ensure that 

victims of crimes have the rights set out in (a) of this section. 

However, a failure to ensure these rights does not give rise to a 

separate cause of action against [VICTIMS' EMPLOYERS,] l aw enforcement 

agencies, other agencies of the state, or a political s ubd ivision of 

the state.

* Sec. 9. AS 12.61 is amended b y  adding n e w  sections to read:

Sec. 12.61.015. DUTIES OF P R O S E C U T I N G  ATTORNEY. (a) If a 

v i c t i m  of a felony or a domestic v i o lence  assault requests, the p r o s­

ecuting attorney shall m a k e  a reasonable effort to

(1) confer w i t h  the p e r s o n  against w h o m  the offense has 

b e e n  perpe t r a t e d  about that person's testimony before the defendant's 

trial;

(2) in a m a n n e r  reasonably calculate d to give p rompt actual 

notice, notify the v ic tim

-7- CSHB 3 6 (Fin)
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(A)

which the defendant was convicted;

(B) of the victim's right in a case that is a felony

to m a k e  a w r i t t e n  or oral statement for use in preparation o f  the

defendant's presentence report, and to appear personally  at the 

defendant's sentencing hearing to present a w r itten or oral 

s t a t e m e n t ;

(C) of the address and telephone n u m b e r’of the office

that wil l prepare the presen tence report; and

(D) of the time and place of the sentencing p r o c e e d­

ing;

(3) n o t i f y  the v i c t i m  in w r i t i n g  of the final disposition 

of the case w i t h i n  30 days after final disposition of the case.

(b) The n o t i c e  given unde r (a)(2) o f  this section m u s t  inform  

the v i c t i m  that the statement of the v i c t i m  m a y  contain any relevant 

information including

(1) an explanation of the n atu re and extent of physical, 

psychological, or emotional h a r m  or trauma suffered b y  the victim;

(2) a explanation of the extent of economic loss or p r o p­

erty damage suffered by the victim;

(3) an opinio n of the need for and extent of r estitut ion 

and w h e t h e r  the v i c t i m  has applied for or received compensation for 

loss or damage; and

(4) the re commendatio n of the v i c t i m  for an appropriate

sentence.

(c) The state and the prosecuting attorney m a y  not be h e l d  

liable in damages for any failure to comply w i t h  the requirements of 

this section.

Sec. 12.61.017. INTERFERENCE BY VICTIM'S EMPLOYER. (a) An 

CSHB 3 6 (Fin) -8-
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penaliz e or threaten to p enalize ctim beca use

v i c t i m  is subpoenaed or requested  b y  the prosecuti ng at torney to

attend a court proce eding for the p u rpose of giving testimony. In 

this section, "penalize" means to take action affecting the employment 

status, wages, and benefits payable to the victim, including:

(1) demotion or suspension;

(2) dismissal from employment; and

(3) loss of p a y  or benefits, except pay and benefits that

are d i r ectly  attributable to the victim's absence from employment to

attend the court proceeding.

(b) A  person who violates (a) of this section is guilty of a 

violation.

(c) A  v ictim who suffers a pecuniary loss as a result of an 

employer's act prohib ited by this section m a y  bring a civil a c t i o n  to 

recover actual damages and punitive damages of three times the actual 

damages sustained.

Sec. 10. AS 12.61 is amended by adding a n e w  section to read:

Sec. 12.61.030. DESIGNATION OF REPRESENTATIVE. If more than one 

person who qualifies as a victim under AS 12.55.185 makes a request 

under this chapter, the prosecuting attorney shall designate one 

person for purposes of receiving the notice requi red and exercising 

the rights granted under this chapter.

Sec. 11. A S  12.61 is amended b y  adding a n e w  section to read:

Sec. 12.61.900. DEFINITIONS. In this chapter

(1) "domestic violence assault" means an assault under 

AS 11.41.200 - 11.41.230 or 11.41.410 - 11.41.425 constituting a

domestic violence offense under AS 25.35.060;

(2) "victim" has the meaning given in AS 12.55.185.

Sec. 12. AS 33.16.120(a) is repealed and reenacted to read:

-9- CSHB 3 6 (Fin)
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first degree requests n otice of a scheduled hearing to r e v i e w  or c o n­

sider discretionary parele for a prisoner convicted of that crime, the 

b o a r d  shall send notice of the h e a r i n g  to the v i c t i m  at least 30 days 

b efore the hearing. The notice m u s t  b e  accompanied by a copy of the 

prisoner's application for parole submitted under AS 33.16.130(a). 

However, the copy of the applic ation sent to the v i c t i m  m a y  not

include the prisoner's propo s e d  residence and employment addresses.

* Sec. 13. AS 33.16.120(b) is repealed and reenacted to read:

(b) A  v i c t i m  w h o  requests n otice under this section shall m a i n­

tain a current, v alid m a i l i n g  address on file w i t h  the board. The 

bo a r d  shall send the notice required  b y  this section to the last known 

address of the victim. The victim's address m a y  not be disclosed to 

the prison er or the prisoner's attorney.

* Sec. 14. AS 33.16.120(c) is amended to read:

(c) The v i c t i m  has a right to attend meetings of the parole

board in w h i c h  the status of the p r i soner convicted of the crime

against that v i c t i m  is officially considered and to comment^ in w r i t­

ing or in person, -on the proposed action of the board. Copies of any 

w r i t t e n  [THE] comments shall be p r o vided to the prisoner and the 

prisoner's attorney before action b y  the board.

* Sec. 15. A S  33.16.120(e) is repea led and reenacted to read:

(e) If the v i c t i m  requests, the b o a r d  shall make every r e a s o n­

able effort to n o t i f y  the v i c t i m  as soon as practicable in w r i t i n g  of 

its decision to grant or deny dis cretionary parole or to release the 

p r i s oner un der AS 33.16.010(c). The n otice under this subsection must 

include the expected date of the prisoner's release, the geographic 

area in w hich the prisoner is required to reside, and other pertinent 

information concerning the prisoner's conditions of parole that m a y  

CSHB 3 6 (Fin) -10-
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* Sec. 16. A S  33.16.150(b) is amended to read:

• , ' •

(b) The b o a r d  m a y  require as a condition of discretionary or 

m a n d a t o r y  parole that a prisoner released on parole

(1) meet family obligations;

(2) p u rsue employment, education, counseling, or training;

(3) r emain w i t h i n  stated geographic limits unless w r i t t e n  

p ermission to depart from the stated limits is granted the parolee;

(4) report u p o n  release to the parole officer a s s igned to 

the parolee;

(5) report as required to the parole officer a s s igned  to 

the parolee;

(6) reside at a stated place and notify the b o a r d  of any 

change in place of residence;

(7) not possess or control firearms or other dangerous

weapons

ages;

(8) refrain from possessing or consuming alcoholic bever-

(9) submit to reasonable searches and seizures b y  a parole 

officer, or a peace officer acting under the direction of a parole 

officer;

(10) submit to appropriate medical, mental health, or c o n­

trolled substance or alcohol examination, treatment, or counseling;

(11) submit to periodic examinations designed to detect the 

u s e  of alcohol or controlled substances;

(12) m ake restitution order ed by the court [TO A  V I C T I M  OF 

THE PRISONER'S CRIME,] according to a schedule establi shed by the 

board;

(13) refrain from opening, maintaining, or using a checking

-11- CSHB 3 6 (Fin)
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account or charge account;

(14) refrain from entering into a contract other than a

p r e n u p t i a l  contract or a marriage contract;

(15) refrain from operating a mo t o r  vehicle;

(16) refrain from entering an establishment w h e r e  alcoholic

beverages are served, sold, or otherwise dispensed;

(17) refrain from participating in any other activity or

associating w i t h  any other p e r s o n  that the boar d determines is r e a­

sonably likely to diminish the rehabilitative goals of parole, or that 

m a y  endanger the public.

* Sec. 17. AS 33.16 is amended by adding a n e w  section to read:

Sec. 33.16.260. DESIGNATION OF REPRESENTATIVE. If more than one 

p e r s o n  w h o  qualifies as a v i c t i m  u nder AS 12.55.185 requests n o tice 

u n d e r  this chapter, the commissioner shall designate one p e r s o n  for 

purposes o f  rece iving the n o t i c e  required and exercising the rights 

g r a n t e d  b y  this chapter.

* Sec. 18. AS 33.20.080 is amended to read:

Sec. 33.20.080. BOARD OF PAROLE TO INVESTIGATE APPLI CATIONS F O R  

EXECUTIVE CLEMENCY.. The governor may refer applications for executive 

clemency to the board of parole. The board  shall investigate each 

case and submit to the governor a report of the investigation, t o­

gether w i t h  all other information the b oard has regarding the a p p l i­

cant . (Then the report or investigation is submitted, the board shall 

also transmit to the governor the comments it has received un der (b) 

of this section.

* Sec. 19. A S  33.20.080 is amended by adding n e w  subsections to read:

(b) If req uested b y  the v i c t i m  of a crime against a p e r s o n  or 

arson in the first degree, the b o a r d  shall send notice of an a p p l i c a­

tion for executive clemency submitted by the state prisoner who was 

CSHB 3 6 (Fin) -12-
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convicted of that crime. The v i c t i m  m a y  comment in w r i t i n g  to the

b o a r d  on the application for executive clemency.

(c) If the v i c t i m  desires n o t i c e  under (b) of this section, the

v i c t i m  shall m a i n t a i n  a current, v a l i d  m a i l i n g  address on file w i t h  

the board. The b oard shall send the n oti ce required under this sec-
iV . ■ • . • •

' \\
tion to the victim's last known address. The victim's address m a y  not 

b e  d i s c l osed to the applicant for executive clemency or the a p p l i­

cant's attorney.

(d) In this section,

(1) "crime against a person" has the m e a n ing given in 

AS  33.30.901;

(2) "victim" has the m e a ning given in AS 12.55.185.

* Sec. 20. AS 33.30 is amended by adding a n e w  section to read:

Sec. 33.30.013. COMMISSIONER TO NOTIFY VICTIMS. (a) The c o m­

mis s i o n e r  shall notify the v i c t i m  if the offender

(1) escapes from custody;

(2) is released to the community on a furlough; or

(3) is released on an early release program.

(b) The commissioner is required to give notice of a change in

the status of an offender u nder this section only if the v i c t i m  has

r e q u e s t e d  n otice of the change.

(c) A  v i c t i m  who has requested n o t i c e  under Cb) of this section 

shall m a i n t a i n  a current, valid mailing address on file w i t h  the 

commissioner. The commissioner shall send the notice from the d e p a r t­

ment r e q u i r e d  b y  this section to the victim's last known address. The 

victim's address m a y  not be disclosed to the offender or the o f f e n d­

er's attorney.

(d) The state m a y  not b e  he ld liable in damages for the failure 

o f  the commissioner to comply w i t h  the requirements of this section.

-13- CSHB 36(Fin)
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. * Sec. 21. AS 3 3 . 3 0 . 111(f) is repealed and reenacted to read:

■
(f) If the commissioner considers a p r i soner  convicted of a

crime against a person or arson in the first degree for a prerelea se 

furlough and the v i c t i m  has r e q u este d notice  unde r AS 33.30.013, the 

commissioner shall send notice of intent to consider the p r i soner for

a prereleas e furlough to the victim. The v i c t i m  m a y  comment in w r i t­

ing on the commissioner's intent to release the prisoner on prerelease 

furlough status. The commissioner shall consider the victim's c o m­

ments before m a k i n g  a final decision to release a prisoner on a p r e­

release furlough. The commissioner shall make a reasonable effort to 

n o t i f y  the v i c t i m  of an intent to release the prisoner on a prerelease 

furlough. The notice must contain the expected date of the prison er's 

release, the geographic area in w h i c h  the prisoner w i l l  reside, and 

other pertin ent information concerning the prisoner's release that m a y  

affect the victim.

* Sec. 22. AS 33.30 is amended by adding a n e w  section to read:

Sec. 33.30.292. D ESIGNATI ON OF REPRESENTATIVE. If m o r e  than one

p e r s o n  w h o  qualifies as a v i c t i m  u nder AS 12.55.185 requests n o t i c e  

u nder this chapter, the commissioner shall designate one p e r s o n  for 

purposes of receiving the notice* required and of exercising the rights 

granted b y  this chapter.

* Sec. 23. AS 33.30.901(6) is amended to read:

(6) "crime against a person" means a crime as set out in 

AS 11.41, [EXCEPT CUSTODIAL INTERFERENCE U N D E R  AS 11.41.320 AND 11.- 

41.330;] or a crime against a p ers on in this or another j u r i s d i c t i o n  

having elements substantially identical to those of a crime as set out 

in A S  11.41 [, EXCEPT CUSTODIAL INTERFERENCE U N D E R  AS 11.41.320 AND

11 .41 .330] ;

* Sec. 24. AS 47.10 is amended by adding a n e w  section to read:

CSHB 36(Fin) -14-
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Sec. 47.10.072. ACCESS TO H E ARING BY VICTIM. (a) If a crime

was committed by a minor w h o  is scheduled for a hearing  under A S  47.- 

10.070, the v i c t i m  m a y  request from the court permi ssion to attend the 

hearing. If the v i c t i m  requests, the department shall provide t e c h n i­

cal assistance to the v i c t i m  in preparing a written submission to the 

court reques t i n g  access to the hearing. The department shall m a k e  

reasonable efforts to inform victims of the availability of this 

assistance.

(b) If m o r e  than one person who qualifies as a v i c t i m  under 

AS 12.55.185 makes a request, the commissioner of health and social 

services shall designate one p ers on for purposes of re ceiving the 

n otice a n d  exercising the rights granted by this section.

(c) In this section, "victim" has the m e ani ng given in A S  12.- 

55.185.

* Sec. 25. AS 12.61.020(e)(2) is repealed.

* Sec. 26. Rule 32(d)(1), Alaska Rules of Criminal Procedure, is a m e n d­

ed to read:

(1) W H E N  MADE. The pro bation service shall make a p r e s e n­

tence investigati on and report before the court imposes sentence or 

grants probation. The presentence investigation and report shall be 

completed and made available to the court. The report shall not be 

disclosed to any one except counsel unless the defendant has tender ed 

a plea of guilty or nolo contendere or has been found guilty. If the 

crime for w h i c h  the perso n is to be sentenced is a felony, the c o n­

tents shall be disclosed to counsel for the parties before the time of 

the hearing on the aggravator and mi tigator factors and sentencing. 

The court m a y  utilize the report in determining if a b a r g ai ned s e n­

tence recommend ation will be followed pursuant to Rule 11. In the 

event the attorneys for the parties request the preparation of a

-15- CSHB 36(Fin)
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pr esentence  report to aid t hem in plea bargaining the court m a y  order 

such re port to b e  ma de prior to the time stated in this rule.

* Sec. 27. Rule 32, Alaska Rules of Criminal Procedure, is amended by 

adding n e w  paragraphs to read:

(g) W R I T T E N  STATEMENT SUBMITTED B Y  V ICTIM O R  VICTIM'S R E P R E S E N­

TATIVE. If a w r i t t e n  statement is pr epared and submitted by the 

v i c t i m  of a felony offense or a domestic violence assault under AS 12.- 

55.023, the trial court

(1) shall take the content of the written statement into 

consideration

(A) w h e n  preparing those elements of the sentencing

report required b y  AS 12.55.025 that relate to the effect of the 

offense on the victim;

(B) w h e n  considering the n e e d  for restitution under

AS 12.55.045; and

(2) m a y  take the content of the written statement into

considera tion in any other circumstance that the court believes n e c e s­

sary.

(h) In (g) of this rule,

(1) "domestic violence assault" has the meaning given in

AS 12.61.900;

(2) "victim" has the m e a n i n g  given in AS 12.55.185.

* Sec. 28. Rule 35, Alaska Rules of Criminal Procedure, is amended by 

adding n e w  paragraphs to read:

(c) The v i c t i m  m a y  comment on motions made under this rule as 

f o l l o w s :

(1) W h e n  an individual convicted of a crime against a 

p e r s o n  or arson in the first degree files a m o tion to modify or reduce 

a sentence, the court shall, if feasible, send a copy of the m o t i o n  to 

CSHB 36(Fin) -16-



hearing or briefing deadline to enable the department to n o tif y the 

victim, as directed b y  AS 12.55.088(e).

(2) The court shall provide copies of the victim's comments 

to the prosecuting attorney and to the p e r s o n  filing the m o t i o n  to 

reduce or m odify a sentence, or the person's attorney.

(3) The court shall consider the comments of the v i c t i m  

wh~n -relevant, and any response offered by the pr osecuting attorney or 

the p ers on filing the motion, in deciding w h e t h e r  to reduce or m o d i f y  

a sentence.

(A) If more than one p e rson who qualifies as a v i c t i m  under 

p a r a g r a p h  (d)(2) of this rule requests the opportunity to exercise 

rights u nder this paragraph, the court shall a l l o w  the p ers on des- 

* ignated under AS 12.55.172 to exercise those rights, or if a person 

has not been designated under AS 12.55.172, the court shall designate 

one person for purposes of exercising rights unde r this paragraph.

(d) In this rule,

(1) "crime against a person" has the m e a ning given in 

AS 33.30.901;

(2) "victim" has the m e aning given in AS 12.55.185.

* Sec. 29. APPLICABILITY. The provisions of this Act prescribing the 

rights of a crime v ictim and of a crime victim's relative or survivor 

during the course of criminal, civil, and administrative proceedings apply 

to proceedings against defendants initiated on or after the effective date 

of this Act.
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February 28, 1989

Barbara Miklos 
Executive Director 
Council on Domestic 

Violence & Sexual 
Assault

An Act relating to the rights, 
entitlements, and services that 
are due to victims of crimes and 
their survivors arising from 
criminal conduct; and amending 
Rules 32 and 35 of the Alaska 
Rules of Criminal Procedure

The Council on Domestic Violence and Sexual Assault supports HB 36, 
the "Victims Rights B i l l " ,  which addresses some of the recommendations 
of the President's Task Force on Victims of Crime. This task force 
was established by the federal government in 1982 in recognition of 
the problems crime victims face when encountering the criminal justice 
system. As the report of this task force stated:

Victims who do survive their attack, and are brave enough 
to come forward, turn to their government expecting i t  to 
do what a good government should -  protect the innocent.... 
Without the cooperation of victims and witnesses in 
reporting and testifying about crime, i t  is  impossible in a 
free society to hold criminals accountable. When victims 
come forward to perform this v ita l  service, however, they 
find l i t t l e  protection. They discover instead that they 
w ill  be treated as appendages of a system appallingly out 
of balance... Somewhere along the way, the system began to 
serve lawyers and judges and defendants, treating the 
victim with institutionalized disinterest.

The Council does not have sufficient expertise to comment upon legal 
issues raised in this leg islation . However we w ill comment on some of 
the provisions of the b i l l  with which we have particular in terest.

The uouncil supports the provisions of the b i l l  which give 
notification  to victims and their survivors of proposed actions 
affecting prisoners, including sentencing, requests for parole or 
executive clemency, early release, and escapes. The Council also 
supports the provisions which allow for victim s' participation in the 
sentencing and parole hearings, both by submitting written statements 
and by attending the hearings. Victims have a legitimate interest in 
these decisions, not only because of their desire for the service of a 
just sentence, but also because of their legitimate fear of 
revictimization onn the defendant is  released.

The Council supports placing the duties of prosecuting attorneys in 
statute so that i t  is  clear now victims can be involved in the 
process. I t  would be helpful i f  a booklet or handout for victims were 
prepared that would le t victims know their rights.

In conclusion, the Council on Domestic Violence and Sexual Assault 
supports efforts to ensure that the rights of crime victims are better 
taken into account by the criminal justice  system.

c l ± £

A)

Arthur English 
Commissioner



SOLDOTNA

312 TYEE STREET 

SOLDOTNA, ALASKA 99699 

(907) 262-7841

M a r c h  7, 1 9 8 9

JUNEAU

JHause of JUpresenkrtte

BOX V 

JUNEAU, ALASKA 99811 

(907) 465-2689

M E M O R A N D U M

TO: A l l  M e m b e r s ,

H o u s e  F i n a n c e  C o m m i t t e e

FROM: Rep .  C.E. S w a c k h a m m e r ,

F i n a n c e  S u b c o m m i t t e e  o n

RE: A l a s k a  C r i m e  V i c t i m ' s  R i g h t s  A c t

T h e  F i n a n c e  S u b c o m m i t t e e ,  w i t h  the s u p p o r t  o f  t he b i l l ' s  s p o n s o r ,  the 

Dept, o f  L a w  a n d  t he Dept, o f  C o r r e c t i o n s  h a s  d r a f t e d  a p r o p o s e d  c o m m i t t e e  

s u b s t i t u t e  f o r  H B  36, r e l a t i n g  to t he r i g h t s  o f  c r i m e  v i c t i m s .

F o c u s i n g  p r i m a r i l y  o n  t he f i s c a l  i m p a c t  o f  t h e  b i l l ,  t he s u b c o m m i t t e e  

r e m o v e d  the s e c t i o n  w h i c h  c r e a t e d  a  s t a t e w i d e  c r i m e  v i c t i m s '  a s s i s t a n c e  

p r o g r a m .  It is t h e  s u b c o m m i t t e e ' s  b e l i e f  t h a t  p r e c e d i n g  s e c t i o n s  o f  the 

b i l l  m a n d a t e  a d e q u a t e  n o t i f i c a t i o n  o f  v i c t i m s ,  r e g a r d i n g  t h e i r  r i g h t s ,  a n d  

a l l o w  f ull p a r t i c i p a t i o n  o f  v i c t i m s  i n  t h e  l e g a l  p r o c e s s ,  j z i : n M '

A s  a r e s u l t  o f  t h i s  a m e n d m e n t ,  the n e w  f i s c a l  n o t e  f o r  t he D e p a r t m e n t  o f

L a w  h a s  b e e n  r e d u c e d  f r o m  $ 2 3 8 . 1  to $ 9 5 . 1 .

A  n e w  D e p a r t m e n t  o f  C o r r e c t i o n s  f i s c a l  n o t e  r e f l e c t s  a r e d u c t i o n  f r o m  

$ 1 1 9 . 3  to $ 3 6  . 1 . T h e  d e p a r t m e n t  f e l t  the a d d i t i o n a l  n o t i f i c a t i o n  o f  

v i c t i m s  r e q u i r e d  b y  H B  36 c o u l d  b e  h a n d l e d  b y  a C l e r k  II I  i n s t e a d  o f  two 

p a r o l e  o f f i c e r s .

It  is the i n t e n t  o f  t he s u b c o m m i t t e e  t h a t  H B  36 b e  f u n d e d  w i t h  the

P e r m a n e n t  F u n d  D i v i d e n d  m o n e y  t h a t  h a s  b e e n  d e n i e d  c o n v i c t e d  f e l o n s .  T h e

D e p a r t m e n t  o f  R e v e n u e  a n t i c i p a t e s  a p p r o x i m a t e l y  $ 1 . 6  m i l l i o n  o f  p e r m a n e n t  

f u n d  d i v i d e n d  m o n e y  w i l l  be u n e x p e n d e d  t his y e a r  as a r e s u l t  o f  H B  245, 

w h i c h  p a s s e d  l a s t  s e s s i o n .

T h e  s u b c o m m i t t e e  s u p p o r t s  b o t h  n e w  f i s c a l  n o t e s  a n d  u r g e s  m e m b e r s  to a d o p t  

th e  c o m m i t t e e  s u b s t i t u t e  f or H B  36.



R e p r e s e n t a t i v e  D a v e  D o n l e y
A L A S K A  S T A T E  L E G I S L A T U R E  3111 UC” STREET, SUITE 450

DISTRICT E L E V E N  • S P E N A R D  A N C H O R A G E ,  .ALASKA 99503

SEAT A  (907) 561-7629
HEATHER MEADOWS •NORTHWOOD • SPENARD • THOMPSON • Tl’RNAGAIN • UPPER MIDTOWN • WINDEMERE

March 4, 1989

M E M O R A N D U M

TO: Members of the House Finance Committee

FROM: Representative Dave Donley

CHAIRMAN
LABOR AND COMMERCE COMMITTEE

MEMBER
TTATE AFFAIRS COMMITTEE
HEALTH. EDUCATION AND 

SOCIAL SERVICES COMMITTEE
HOUSING .AND BANKING SUBCOMMITTEE

FINANCE BUDGET SUBCOMMITTEE 
DEPT OF COMMERCE AND 
ECONOMIC DEVELOPMENT

RE: Alaska Crime Victims Rights Act

CSHB 36 (Jud), A l a s k a  Crime Victims Rights A c t  includes funding to 
create a Victi m A s s i s t a n c e  Program through the D e p a r t m e n t  of Law. 
This program funds two positions, a voluntee r co ordi n a t o r  and 
clerical backup. It also includes funds to train the volunteers.

According to the U.S. Depa rtment of Justice,s survev , 77% of all 
prosecutors, 34% of all police and 38% of all sheriff's office s had 
some type of v i c t i m  assistance program in place. A t t a c h e d  you will 
find a copy of their findings.

Alaska at one time also had a v i c t i m  assistance o f fice through the 
Department of L a w  w h i c h  was cut lor lack of funding. This type of 
assistance to our victims is important. Our judicial system m a y  
seem like a strange and ominous machine to m a n y  victims and short of 
hiring their own lawyers, they are clueless to what their rights m a y  
be.

I realize that there is some c o ncern about b a s i n g  this p r o g r a m  on 
volunteers. A c c o r d i n g  to v i c t i m  groups such as the V i cti ms For 
Justice located in Anchorage, there are m a n y  v o l u n t e e r  group all 
over Alaska a l read y that w ould benefit from a v o l u n t e e r  c oordi nator 
and believe that it w o u l d  increase their effectivity.

I believe this inexpen sive basic assistance for innocent victi ms of 
crime is a more im portant state function than m a n y  things we 
currently spend state m o n e y  on. I would a p p r e c i a t e  your support.

JUNEAU OFFICE (During Legislative Session)
P.O. BOX V, JUNEAU, ALASKA 99811 • (907) 465-3892



ME M O R A N D U M

TO: All ^emb ers
H o u s e  Finance Committee

CSHB 36 (Jud), Alaska  Crime Victi m ' s  Rights Act, is b e f o r e  the 
House Finance Committee on Wednesday, March 1. This bill w a s  
in H o u s e  J u d i c i a r y  and under w e n t  a n u m b e r  of changes b a s e d  
upon consensus among the Administration, the J u d i c i a r y  
Committee and the sponsor. The finished product is a bill 
w i t h  w h i c h  w e  w e r e  all satisfied, a n d  w h i c h  will c o n t r i b u t e  to 
the rights of crime victims.

U n d e r  current law, the judicial and correctional s y s t e m  cannot 
a llow for adequate p a r t i c i p a t i o n  b y  the v i c t i m  of the crime. 
The victim 's par tic i p a t i o n  is important. This bill w i l l  allow 
full p a r tici pation in the process, w h i l e  r e cognizing  t h e  due 
process and fiscal needs of all parties.

The A d m i n i s t r a t i o n  and all the state departments a f f e cted were 
actively involved throu g h o u t  the w o r k  on this legislation, and 
th e y  do support t h e  n e w  committee substitute. I w o u l d  ask 
that y ou give this delic a t e l y  b a l a n c e d  legislation y o u r  
s u p p o r t .

M a r c h  1, 1989

FROM:

“House of JRepresenkt&es
House Judiciary Committee

P. O. Box V 
State Capitol 

Juneau, Alaska 99811 
(907) 465-4990 
(907) 4654712

Rep. M a x  Gruenberg,
Rep. Peter Goll, Co-chair 
House J u d i c i a r y  Committee

A l a s k a  Crime V i c t i m ' s  Rights Act
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S E A T  A  (907) 561-7629
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CHAIRMAN
LABOR AND COMMERCE COMMITTEE

F e b r u a r y  14, 1989
F E B 3 5 1 9 8 9

MEMBER
STATE AFFAIRS COMMITTEE
HEALTH, EDUCATION AND 

SOCIAL SERVICES COMMITTEE
HOUSING AND BANKING SUBCOMMITTEE

FINANCE BUDGET SUBCOMMITTEE 
DEFT. OF COMMERCE AND 
ECONOMIC DEVELOPMENT

TO: Re presentative Ron Larson, Co-chair
House Finance Committee

Representative Lyman Hoffman, Co-chair 
House Finance Committee

FROM: Representative Dave Donley

RE: Scheduling CSHB 36 (Jud)

I w o u l d  like to request that CSHB 36 (Jud), "Alaska Crime Victim's 
Rights Act" be scheduled for a hearing in the House Finance 
Committ ee as soon as possible.

This is a comprehensive bill that will raise Alaska's victims' 
rights legislation to the standards set by the President's Task 
Force on Victims of Crime. Among the rights that victims would 
receive are: the right to make a statement for presentencing and
sentencing; notification to the victim in the case of trial dates, 
parole hearings, escape, furlough and other instances involving the 
prisoner, and the right to attend parole hearings.

I woul d appreciate your cooperation in this matter. This is 
legislation that is sorely needed for our victims and long overdue.

If you have any questions, please don't hesitate to contact me, 
m y  aide, Michael Ward at 3892.

or

JUNEAU OFFICE (During Legislative Session)
P.O. BOX V, JUNEAU, ALASKA 99811 • (907) 465-3892



LEGISLATIVE AFFAIRS AGENCY
M E M O R A N D U M  February 28, 1989

POUCHY STATECAPITOl 
jUNEAU. AlASKA 99811 

907 465-3800

SUBJECT: Sectional analysis of draft CSHB 36 (Jud)
(relating to victim's rights)

TO: Representative Dave Donlev

FROM: Jack Chenoweth /C/
Legislative Counsel"' \J

The following is an analysis of draft CSHB 36 ( J u d ) , 
legislation adding to the rights of crime victims and 
persons \7ho, for reasons indicated, act in the victim's 
stead.

OVERVIEW:

A  significant feature of this draft is the handling of the 
definition of the term "victim" to mean the person against 
w h o m  the offense has been perpetrated and certain others, 
specified in the definition of the term, to w h o m  the rights 
of a "victim" are given b y  law. This key definition is set 
out in AS 12.55.185(11), and appears in bill section 7, at 
page 5, line 17.

The extension of the enumerated rights potentially opens 
exercise of the claim of rights to a sizable number of 
persons. In those instances, a collateral change made in 
v a rio us sections throughout the bill, applicable to programs 
identified in the bill, authorizes a designated executive 
b r a n c h  official or other entity to appoint one of the class 
of persons acting in the place of the v ict im to represent 
all those persons for purposes of receiving notice ai.d 
claiming rights, entitlements, and services under the 
legislation.

The amendments made by this bill substantively amend and 
extend  the rights of a v i ctim

—  as respects an offender who is mentally ill or 
insane (bill section 3);
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—  relating to an offender's sentencing and 
p ostconvict ion proceedings (bill sections 4 - 7);

—  given under the existing "Crime Victim's Rights 
Act," (AS 12.61) (bill sections 8 - 11);

-- in proceedings of the state Parole Board (bill 
sections 12 - 19) involving award of parole and 
applications for executive clemency;

-- in other activities involving the offender's 
assignment of custody to the Department of Corrections, 
including situations such as escape, placement in a 
community furlough program, and early release (bill 
sections 20 - 23); and

-- as to access to proceedings if the offender was 
a mino r (bill section 25).

One provision, bill section 24, assigns the Department of 
L a w  a n e w  responsibilit}7, to develop and implement a program 
to assist victims to an understanding and full exercise of 
the rights, entitlements, and services provided to crime 
victims b y  law.

Bill sections 27 - 29 make nece ssary and related court rule 
changes, w hile the concluding bill section, section 20, 
indicates h o w  these provisions shall be applied.

Bill section 1 adds a short title for the bill.

*

Claims m a y  be brought by victims against persons who were 
convicted of the crime and imprisoned. Bill section 2 
clarifies the service of process on state prisoners. The 
bill section specifies service of process on the shift 
supervisor of the institution, immediate delivery to the 
prisoner, and prompt return of affidavit of proof of 
service. The section also indicates h o w  a plaintiff 
intending to serve a prisoner may determine the institution 
to w h i c h  the prisoner has been assigned.

Bill section 3 adds a n e w  section, AS 12.47.095, that places 
additional duties on the commissioner of health and social 
services for offenders who are determined to be guilty but 
m e n t a l l y  ill or, alternatively, who are found to be not
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guilty by r ea son of insanity. The section enumerates i n­
stances in w h i c h  the commissioner must communicate to the 
v i c t i m  a change in the status of the offender. The section 
places a b u r d e n  on the v i c t i m  to request a notice of the 
offender's change of status and to act only if the victim 
has m aintai ned a current, valid m a ilin g address on file with 
the commissioner. In the event of the victim's death, the 
section authorizes the commissioner to designate one among 
those who m a y  qualify to receive notice and to exercise the 
rights granted on behalf of all. The section provides 
definitions of "offender" and "victim," the latter 
cross-r eferenced to AS 12.55.185.

AS 12.55, part of the Code of Criminal Procedure, generally 
addresses the subject of sentencing and postconviction 
proceedings. Bill sections 4 - 7  amend pertinent provisions 
of these criminal sentencing provisions.

Bill section 4 enumerates the rights of a v i c t i m  in the 
sentencing process. If the v i c t i m  requests, the prosecuting 
attorney is to provide specified information from the 
presentence report to the person m a k i n g  the request. The 
section authorizes the v ictim  to submit to the court a 
w r itten statement that the writer believes would be 
"relevant to the sentencing decision."

Bill section 5 provides that a victi m has a right to comment 
in writing to the court on a m otion filed by the perpetrator 
of a crime to m o d i f y  or reduce the person's sentence 
(AS 12.55.085(d)). It also adds to the rights of a victim 
of a viol ent crime (i.e. a "crime against a person," that 
is, a person  convicted under AS 11.41) or arson in the first 
degree to comment in certain postconviction proceedings.
The postconviction proceedings addressed in this provision 
involve motions to m odify or reduce sentence. If an 
offender files a motion to modify or reduce a sentence, the 
Department of Corrections is directed to provide notice to 
the v i c t i m  so that the victim may submit writ ten comments 
(AS 12.55.088(e)). The court is to provide the comments to 
the v i c t i m  and to the offender or the offender's attorney 
(AS 12.55.088(f)) and the comments are to be considered by 
the court in conjunction w i t h  disposition of the motion 
(AS 12.55.088(g)). The responsibility to m a i n t a i n  a current 
address w i t h  the commissioner of corrections in order to
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receive notice unde r this section rests w i t h  the victim, and 
that address m a y  n ot be disclosed (AS 12.55.088(h)).

If more than one person m a y  qualify to receive notice, bill 
section 6 directs the commissioner to designate one to 
represent all.

Bill section 7 incorporates a definition of the term "crime 
against a person," a term that is us ed in the preceding bill 
section, and amends the term "victim." The change in the 
definition of the term "victim" is particularly critical in 
that it is used not only in the sentencing provisions 
(AS 12.55), but is cross-referenced in other victim's 
rights-r elated provisions of state law affected by the 
provisions of this legislation. Note in the amended 
definition the inclusion of alternate parties in the event 
the person against w h o m  the crime was perpetrated meets one 
of the several specified contingencies.

A S  12.61 collects and reports the rights of crime victims. 
Bill sections 8 - 1 1  clarify and extend those rights.

Bill section 8 expands existing rights enumerated in 
AS 1 2 . 6 1 . 0 1 0 (a) by adding to the list of enumerated rights 
the right to mak e a statement in conjunction w i t h  
preparation of a present encing report for a felony offender; 
the right to appear personally at the defendant's sentencing 
hearing, for sentencing for certain crimes, to present a 
w r i t t e n  or oral statement; and the right to be informed by 
the prosecutor of the crimes for whic h the defendant has 
b e e n  convicted. A  related change made in subsection (b) of 
AS 12.61.010 by the bill section deletes "victim's 
employers" from the scope of the chapter's coverage.

Bill section 9 adds to the list of duties of the prosecuting 
a ttorney w i t h  respect to the victim of a crime that is a 
felony or domestic vi olence assault in the event the v i c t i m  
makes a request. The provisions added include the duty to

(1) confer w i t h  the v i ct im about testimony before jury 
selection and trial;

(2) n otify the v i c t i m  of
-- the defendant's conviction and the crimes for 

w h i c h  convicted;



-- the rights to m a k e  a statement for use in 
conjunction with p reparation of the presentence report, 
and to appear personall y at a sentencing h e a r i n g  and to 
make a statement at the time of sentencing;

-- the address and telephone number of the office 
that will prepare the p r e s e n t e n c i n g  report; and

-- the time and place of the sentencing hearing;
(3) notify the v i c t i m  in w r iting  of the final d i s p o s i­

tion of the case w ithin 30 days.

Subsection (b) of AS 12.61.015 directs the prosecutor's 
office to advise the v i c t i m  that the content of the material 
that m a y  be presented in conjunction w i t h  the presentence 
statement or sentencing statement is limited, and describes 
the nature of what the v i c t i m  m a y  address in those 
s t a t e m e n t s .

AS 12.61.015(c) precludes i mposition of liability in damages 
for a prosecuting attorney's failure to comply w i t h  the 
requirements of the section.

AS 12.61.017, another provision of bill section 9 makes it a 
violation for an employer of a crime v i c t i m  to "penalize" or 
to threaten to penalize the v i c t i m  who is subpoenaed or who 
is requested by the prosecuti on to attend a court proceeding 
for the puroose of providing testimony. The provision 
defines the term "penalize." A c t i o n  contrary to this 
section is a violation, for w h i c h  a penalty, not exceed a 
fine of $300, ma y be imposed. However, another provision 
allows the victim to recover for interference by the 
employer actual damages and p unitive damages (treble 
d a m a g e s ) .

Bill section 10 provides that, where m o r e  than one person 
m a y  qualify as a victim, the prosec u t i n g  attorney is to 
designate one person to act on b ehalf of all.

Bill section 11 adds to AS 12.61 the definition for the 
crime "domestic violence assault" and a cross-referenced 
definition of the term "victim" that is to be applicable to 
the chapter.

Bill sections 12 - 19 are applicable to a victim's rights as 
they relate to the proceedings of the state's Parole Board.
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Bill section 12 and 13 prescribe responsibilities of the 
board as it considers discretio nary parole applications.
The first bill section provides guidance to the board as to 
the notice to be given to a v i c t i m  of a crime against a 
person or of an arson in the first degree who wants to 
receive notice of boa rd deliberation w i t h  respect to the 
propose d change in the status of the offender. The second 
of the two sections imposes on the v i c t i m  the requirements 
of m a intenanc e of a current address while directing 
non-disclosure  of that address to the prisoner or the 
prisoner's attorney.

Bill section 14 amends AS 33.16.120(c) to give victims the 
rights of attendance at m eetings of the Parole Board and of 
comment, in writing or personally  at the meeting, relative 
to p r o posed action that the Parole Board is considering c o n­
cerning the offender.

Bill section 15 amends existing law to provide that the Pa- 
role Board must "make every r ea sonable effort" to notify the 
v i c t i m  not only of its decision to grant discretionary 
parole, but also if it decides to deny discretionary parole. 
The section also specifies the information about the 
prospective parolee that is to be disclosed to the victim.

Bill section 16 makes a technical amendment w i t h  reference 
to payment of restitution. Since, elsewhere, the court is 
obliged to consider imposing a broader restitution 
obligation than merely restitution to the victim, a 
reference to "restitution . . . to a v i c t i m  of the 
prisoner's c r i m e " is deleted as too n a r r o w  a statement of 
the scope of the restitution obligation that may be imposed.

Bill section 17 incorporates language directing the 
commissioner of corrections to determine, among several 
persons who m a y  qualify in the stead of the victim, the name 
of the individual who may speak or act for all.

Bill sections 18 and 19 assign certain additional responsi- 
bilities to the P a r o l e B o a r d  w h e n  the governor refers to 
that b o a r d  applications for executive clemency. The board 
is to give the v icti m of a crime against a person or arson 
in the first degree notice of an app lication for clemency 
and opport unity to submit w r i t t e n  comment to the board as it 
considers the executive clemency request. The requirement 
is to be met only if the v i c t i m  maintains a current m a ilin g 
address and so requests, coupled w i t h  non-disclosure of



address language. Additional essential definitions are 
included.

The responsibility of the Department of Corrections to a 
v i c t i m  is addressed in bill sections 20 - 23.

Bill section 20 adds a n e w  section, AS 33.30.013, that re- 
quires the commissioner of corrections to n o t i f y  the victim 
if the offender escapes, is released on furlough, or is 
released on an early release program. The requirement is to 
be met only if the v i c t i m  entitled to n o t i c e  maintains a 
current valid mailing address on file w i t h  the commissioner. 
The section also details how the c ommissioner is to give 
that notice, adds nondisclosure of address language, and 
incorporates a liability disclaimer for failure to comply 
w i t h  the requirements imposed.

Bill section 21 revises existing law governin g notice to 
victims of the possible release on a p rerelea se furlough of 
a prisoner convicted of a crime against a p erson or of first 
degree arson. The requirement of n o t i c e  is to be met as to 
a v i c t i m  w h o  satisfies the requirements of A S  33.30.013.
The v i c t i m  m a y  comment on the prosp ective furlough; the 
commissioner is to consider the comments r e c eived before 
m aking a final decision. If furlough is granted, the 
commissioner is to "a reasonable effort to n o t i f y  . . .  of 
an intent to r e l e a s e ,” and indicates the information that is 
then to be shared with  the victim.

Under bill section 22, among a number of persons who may 
claim to act in the stead of the victim, the commissioner 
has a duty to choose one to represent all and to deal with 
the individual chosen.

Bill section 23 amends the definition of the term "crime 
against a p e r s o n” by extending the definition to cover 
custodial interference.

*

Bill section 24 adds a n e w  p r o gr am component in the Depart- 
ment of Law. Under the material added by that section, the 
department shall establish and mainta in a v i c t i m  assistance 
program--a paid supervisor and any v o l u n teers--t o manage the
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v i c t i m  assistance p r o g r a m  and to recruit, train, and 
evaluate the efforts of the volunteers under this program.

The last substantive change, ma de in bill section 2 5 , 
authorizes the victim of an offense by a minor to request 
permission from the court to attend any hearing scheduled 
for the minor under AS 47.10.070. The section also directs 
the commissioner of health and social services to select 
from among persons claiming to act in place of the actual 
v i c t i m  one person to speak and act on behalf of all.

The repeal made in bill section 26 deletes an unnecessarily 
limiting reference to "victim" in AS 12.61.020. A 
substitute definition applicable to the entire chapter is 
offered by bill section 11.

Bill sections 27 - 29 directly amend pertinent court rules 
of criminal procedure.

The change made by bill section 27 w h e n  a presentence 
investigation shall be completed and the report made 
available to the parties and their counsel; the change abet 
exercise of the crime victim's right to comment in 
conjunction with preparation of the prese ntence report.

Bill section 28 adds a n e w  provision that directs the trial 
court to consider the w r itt en statement submitted by a 
victim of a felony offense or domestic violence assault 
under AS 12.55.023 as the court prepares the sentencing 
report and considers claims for restitution.

The court rule additions made by bill section 29 parallel 
the changes set out in bill sections 5 and 6 covering 
postconviction relief for crime victims.

Bill section 3 0 , an u ncodified  provision, directs that the 
amendments and additions made by this bill are to applv "to 
proceedings against defendants initiated on or after the 
effective date of the Act." Since the bill does not itself 
specify an effective date, it becomes effective 90 days
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after signature, becoming law without signature, or by o v e r­
ride of any imposed veto.
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SH U LTZ P.O. BOX V 
Juneau. Alaska 99811 

(907) 465-4940 
Home: P.O. BOX 487 
Tbk. A laska 99780

TO: R e p r esen tative Peter Goll
Repres e n t a t i v e  M a x  Gruenberg 
Co-Chairs, House J u d i ciary Committee

FROM: Repres e n t a t i v e  Dick S h u l t z ^ ^ ^ ^

DATE: F e b r u a r y  6, 1989

RE: H B  36

******* *********** *********** *********** *********** ***********

At t a c h e d  is a letter dated February 3, 1989 from Ms. Regina 
Soltis of Healy, A laska concerning H o u s e  Bill 36 (Victim's 
R i g h t s ) .

I t h o u g h t  it appropriate to share h e r  concerns w i t h  y o u  as you 
delibe rate this p iece of legislation in committee.

a :h b 3 6

W
v-
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Regina C. So ltis

■■

Rep. Richard Shultz 
Sen. Jack Coghill 
P.O. Box V
Juneau, Alaska 9*1811

P.O. Box 46 

Hcaly, Ak. 99743 
(907)683-2651 

February 3, 1989

G e n t l e m e n :

At January 17’s teleconference, T spoke lo you regarding 11B3(j Alaska Crime 
VicLim's Rights Act. After expressing my support. for this b i l l ,  and tr.y con­
cerns in areas where 1 teel the b i l l  is  lacking, you asked me u> send a iecter 
lis ting  these concerns.

THE VICTIM'S RIGHTS NEED TO BE PROTECTED TH0UG110UT 'CHE ENT1P.K JUDICIAL 
PROCESS:

A f t e r  my own e x p e r i e n c e  a s  a v i c t i m  o f  a c r i m e  i n  A l a s k a ,  I  s e c  t h a t  t h e  
v i c t i m  i s  an i n s i g n i f i c a n t  p a r t  o f  o u r  j u d i c i a l  s y s t e m . J u s t  a s  t h e  r i g h c s  
o f  t h e  d e f e n d a n t  a r e  p r o t e c t e d  f r o m  t h e  t i m e  t h a t  a c h a r g e  i s  f i l e d  a g a i n s t  
h i m ,  t h e  r i g h t s  o f  t h e  v i c t i m  n e e d t u  be p r o t e c t e d  f r o m  Lh c t i m e  t h a t  c h a r u e s  
a r e  f i l e d . T h i s  b i l l  p r i m a r i l y  a d d r e s s e s  t h e  r i g h t s  o f  v i c L i m s  b e g i n n i n g  
w i t h  t h e  t r i a l .

THE DISTRICT ATTORNEY'S OFFICE SHOULD BE REQUIRED TO SPEAK WTTH THE VICTIM 
BEFORE ANY SIGNIFICANT DECISION ABOUT THE DISPOSITION OF THE CASE IS MADE:

I t  appears to be common practice that charges are reduced or dismissed without 
the D istrict Attorney's Office ever contacting the victim. Background infor­
mation not appearing on the police report may give the information needed 
to make a wise decision. In my own case, the Fairbanks D istrict Attorney's 
Office almost dismissed the charge of Fourth Degree Assault, a misdemeanor, 
against my assailant who had been abusing me for months. I  found out abouL 
the impending dismissal indirectly  since notice to the victim is  not required 
of the D istrict Attorney's Office. T began to write letLers, the case was 
brought to t r ia l ,  and the perpetrator was found gu ilty .

l >.*uis in.,.. to occ vi*io u n i  vimiiyeo to require tne uvstriet Attorney's 
Office to contact the victim and discuss the case before a crime can be re­
duced or dismissed.

Also in my own case, I  did not speak to the Assistant D istrict Attorney about 
the particulars of the case until after jury selection. This was too la te , 
due to rules of discovery to give the D.A. any supporting evidence that might 
have been used in the t r ia l .  .1 had witnesses and le tte rs  from the defendant 
which were, fortunately, used successfully as rebuttal evidence.

IIB36 should be changed to require that the D istrict Attorney's Office speak 
to the victim at least once before the t r ia l  about the case, and in time 
to use any evidence that the victim may have.


