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Date referred: 4/11/88 FURTHER REFElmALS: 

DATE: _ __..'-/_,, 2_Q.--~8_8 __ 

The Finance Committee has considered HB 545 
~~~~--------~--------- ------------------

"An Act amending crimes relating to sexual assault as they relate to 
persons who a:e mentally incapable." 

RECOMMENDS: 

r ~J rep1a1~ ·:.~11;th~:~· ~s . H-B s y s 
[ ] attached amendment(s) 

c'i.J do pass 
[ ] do not pass 
[ ] no ·recommendation 

(~] the same title 
( ' · ] a new title 

[ ] individual recommendations 
[ ] additional referral 

eC\.~n€5 
ADOPTS: ()l] I r f\_q,, ct. letter of 

ATTACHES NEW FISCAL"' NOTE ( s) : 

[ ] 

[ J 
C')(J 

fiscal impact 
zero fiscal note 

zero with a~~lysis . 

•°' . 

to the Committee 

intent 

c'iJ same as previous fiscal note 
published _LI_-_, \_-_S_B ____ _ 

( ] same as previous zero fiscal 

note published ------------­
SIGNING OTHER RECOMMENDATIONS: 

I 

I 
~ 
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STATE OF ALASKA 
1988 LEGISLATIVE SESSION 

REQUEST: 
FISCAL NOTE 

BILL VERSION: HB 545 (JUD) 

PUBLISBDATE: ------

Revision Date:·-------~-~ 
Title: "An Act amending crimes relating 

AgencyAffected: Department of Corrections 

to sexual assault ..• " 
BRU:-----~--~~~-

Sponsor:------------R,.1uestor: __________ _ Components=----------

EXPENDITURES/REVENUES: (Thousands ofDoll:us) 

OPERATING FY88 FY89 FY90 FY91 FY92 FY93 
PERSONAL SER VICES 
TRAVEL 
C:Om-RACl1JAL 
SUPPLIES 
EQUIPMENI' 
LANO&.STRUCTURES 
GRANl'S, CLAIMS 
MlSCEUANEOUS 
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

I CAPITAL -o ... -0- -0- -0- -o- I -o- ] 

-0- -0- -0- -0- · -o- I -o-
~· · 

..• 
....-FUNDING: (Thousands of Doll:us) 

I ~~ 11---_-o_-~1---o----+----0----+--_-o----·~1·-_-o----i--_o----4 
POSITIONS: I flJLL.TIME PART· TIME 
TEMPORARY -0- -0- -0- -0- -0- -0-

ANALYSIS : (Attach a separa.te page if necess~) . 
This legislation will have•minimal impact on the Department of Corrections. 

~~~.~~ 
Susan E. Knighton, Director · 

Prepared by : . . • • 
Division: Admin1strat1ve Serv1ces 

465-3376 
4-15-88 

Appro~ed by Co~O.~·:.:...:i.~w=:~~~~=fff+H~--r==--
Agency : De a rtm 

4-15-88 

Distribution (by preparer) : 
Legislative Fin:ince 
Legislative Sponsor 
Requestor 
Office of Management and Budget 
Impacted Agency(ies) page..!__ of _!_ 

... ... . 
. ~ :, • ": ... . ;. .t\~·~;-i=~~·r~·.· .. 
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STATE OF ALASKA BILL VERSION : HB 545 . (JUD) 
1988 LEGISLATIVE SESSION PUBLISHDA'IE: ------

REQUEST: 
FISCAL NOTE 

Revision Date: _ _....A~p--r-=i-l_,8~,i.-.=.1 .... 9-..88:;_ __ _ Agency Affected; Department of Law 
BRU : Prosecution Title: "An Act amending crimes relating 

to sexual assault ••• mentally incapable." 
Sponsor: House Judiciary 
Requester: House Judiciary 

Components: First, Second, Third and 
Fourth Judicial Districts 

EXrENDITURES/REVENUES: (Thousands of Dollars) 

OPERATING FY 88 FY89 FY90 FY91 FY92 FY93 
·' PasDNALSERVICES 

1RAVEL 
CONTRACTUAL 30.0 30.9 31.8 32.8 33.8 
SUPPUES 
EQUIPMENr 
LAND & STRUCTURE.S 
GRANTS, CLAIMS 
MISCEU.ANEOUS -TOTAL OPERATING -0- 30.0 30.9 31.8 32.8 33.8 

I CAPITAL t . I 
I REVENUE J 

FUNDING: (Thousands of-Dollars) 

GENERAL FUND 
FEDERAL FUNDS 
orHER 
TOl'AL 

I ~---o----~1---30_._o __ -1-_3_0_.9 __ -+-_3_1_._8_,..__32_._~-~ 

POSITIONS: 

I ~= . TEMPORARY J 
-0--0- -0- -0--0- . -0-

ANALYSIS : (Attach a separate page if necessary) 

Please see the attached analysis. 

PreparMby: ~~~~~s~e'Bti':'::tor 
Division: Administr[ive Ser'f}tes J 

Phone : _4_,6_.5_-.... 3-.61 ... 2;;_ __ 
_ Date : ---A~p_r_i_,1_8-.•::-.;;1~9~88;;_.-

R.d--i~ a. ~~ 1 FOfJ. 
Approved by Commissioner: Grace Berg S~aible, Atty. Gen. Date: ___ A~p-r_i_l_8_,, __ 1_98_8 __ 
Agency: Department of Law 

Distribution (by preparer) : 
Legislative Finance 

. Legislative Sponsor 
Requester 
Office of Management and Budget 
Impacted Agency(ies) 

.. I· 

'@mNlt~ 
APR 11 \9BB. 

page....L of _L 

l 
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CONTINUATION of FI~CAL NOTE ANALYSIS 

For Dill/Resolution No. __ H_B _5_45 __ 

After further thought and evaluation, the Department of Law is 
herewith revising its f=iscal note for HB 545. The department now 
believes that the number of occasions on which it would have to prove 
that victims are "mentally incapable" should be reduced from 24 to 15 
occasions. Thus, the annual amount required should be $30,000. 
Although the incidence rate in Alaska may appear high when compared to 
other jurisdictions, this is reflective of the high number of sexual 
abuse offenders that are prosecuted in Alaska. The department's 
previous analysis of the cost of expert witnesses remains the same • 

2 of __ 3_ p:ige __ 



CONTINUATION of FlSCAL N9TE A~ALYSIS 

For Bill/Resolution No. __ HB_5_4s __ 

Fiscal Analysis 

1st Dist 2nd Dist 3rd Dist 4th Dist Total 

Contractual 4,000 6,000 · 12,000 8,000 30,000 
(Expert Witness Fees) 

Total 4,000 6,000 12,000 ~.ooo 30,000 

Costs beyond FY 89 have been increased 3% annua~ly to reflect inflation. . . 

3 of __ 

.. 
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HOUSE FINANCE COMMITTEE 
LETTER OF INTENT 

FOR 
cs HB 545 (Judiciary) 

It is the intent of the Legislature in enacting CSHB 545 
(Judiciary) that a developmentally disabled or mentally ill 
person not be deprived of the right of consensual sexual 
expression with a person who is not in a caretaker 
relationship as described in 11.41.410 (a) (3) (B) and 
11.41.420 (a) (2) (B), whether he or she lives independently 
or in a supervised setting. ~-. /'~ /} 

W tt...--cff ct.,, ..... V 
Al Adams, Chair 
House Finance Committee 
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Offered: 4/11/88 
Referred : Finance 

5-2078B 

Original sponsor: Judiciary Committee 

IN THE HOUSE BY THE JUDICIARY ·COMMITTEE 

CS FOR HOUSE BILL NO. 545 (Judiciary) 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION 

A BILL 

For an Act entitled: "An Act amending crimes relating to sexual assault as 

they relate to persons who are mentally incapable." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

* Section 1. AS ll.41.410(a) is repealed and reenacted to read: 

(a) A person commits the crime of sexual assault in the first 

degree if, 

( 1) being any age, the defendant et~gages in sexual pene-

tration with another person without consent of that person; 

(2) being a~y age, the defendant attempts to engage in 

sexual penetration with another person without consent of that person 

and causes serious physical injury to that person; 

(3) being over the age of 18, the defendant engages in 

sexual penetration with another person 

and 

(A) who the defendant knows is mentally incapable; 

(B) who is entrusted to the defendant's care 

(i) by authority of law; or 

(ii) in a facility or program that is required by 

law to be licensed by the Department of Health and Social 

Services . 

* Sec . 2. AS ll.41.420(a) is amended to read: 

(a) An offender commits the crime of sexual assault in the 

se~ohd degree if [THE OFFENDER ENGAGES IN] 

(1) the offender engages in sexual contact wit h another 

HB0545B -1- CSHB 545(Jud) 



1 person without consent of that person; [OR] 

2 (2) being over the age of 18, the offender engages in 

3 sexual contact [PENETRATION] with a person 

4 

5 

6 

7 

8 

9 

10 

..(Al who the offender knows is mentally incapable; and 

(B) who is entrusted to the offender's care 

(i) by autho_rity of law; or 

(ii) in a facility or program that is required by 

law to be licensed by the Department of Health and Social 

Services; or 

(3) being over the age of 18, the offender engages in 

11 sexual penetration with a person who the offender knows is 

12 

13 

14 

15 

16 

17 

(A) mentally incapablej [IS SUFFERING FROM A MENTAL 

DISORDER OR DEFECT WHICH RENDERS THE PERSON INCAPABLE OF APPRAIS­

ING THE NATURE OF THE CONDUCT UNDER CIRCUMSTANCES IN WHICH A 

PERSON WHO IS CAPABLE OF APPRAISING THE NATURE OF THE CONDUCT 

WOULD NOT ENGAGE IN SEXUAL PENETRATION]; or 

(B) [IS] incapacitated. 

18 * Sec. 3. AS 11.41 is amended by adding a new section to read: 

19 Sec. 11.41.425. SEXUAL ASSAU~T IN THE THIRD DEGREE. (a) An 

20 offender commits the crime of sexual assault in the third degree if , 

21 being over the age of 18, the offender engages in sexual contact with 

22 a person who the offender knows is 

23 

24 

(1) mentally incapable; or 

\2) temporarily incapable of ~,;..praising the nature of the 

25 person's conduct and is physically unable to express unwillingness to 

26 act . 

27 

28 

29 

* Sec. 

(b) 

4. 

Sec. 

CSHB 545(Jud) 

Sexual assault in the 

AS il.41 is amended by 

11.41.432. DEFENSE. 

-2-

third degree is a class C felony. 

adding a new section to read: 

It is a defianse to a crime charged 

HB0545B 

... 

• 

• 



... ,- I • 

• 
1 under AS ll.41.410(a)(3), ll.41.420(a)(2), ll.41.420(a)(3), or 11.41.-

2 425 that the offender is 

3 (1) mentally incapable; or 

4 (2) married to the person and neither party has filed with 

5 the court for a separation, divorce, or dissolution of the marriage. 

6 * Sec. 5. AS 11.41.470 is amencled by adding a new paragraph to read: 

7 (4) "mentally incapable" means a person who suffers from a 

8 mental disease or defect that renders the person incapable of under-

9 standing the nature or consequences of the person's conduct, including 

10 the potential for harm to that person . 

• HB0545B -3- CSHB 545(Jud) 



HOUSE FINANCE COMMITTEE 
LETTER OF INTENT 

FOR 
cs HB 545 (Judiciar1) 

It is the intent of the Leqislature in enactinq CSHB 545 
(Judiciary) that a developmentally disabled or mentally ill 
person not be deprived of the right of consensual sexual 
expression with a person who is not ir. a caretaker 
relationship as described in 11.41.410 (a} (3} (B) and 
11 . 41. 420 (a} (2) (B), whether he or she lives independently 
or in a supervised settinq. ~'· ./""~ /} 

w t1.,~~'r ... ¥ 
Al Adams, Chair 
House Finance Committee 



DRAFT 4/8/88 

LETTER OF INTENT 
CSHB 545 Judiciary 

It is the intent of the legislature in ~nacting CSHB 545 
(Judiciary) that a developmentally disab~ed or mentally ill 
person not be deprived of the right of consensual sexual 
expression, whether he or she lives independently or in a 
supervised setting. 
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STATE OF ALASKA 
1988 LEGISLATIVE SESSION 

Bll..L VERSION: C$HB545 (.1110 ) 

PUBLISHDATE : ------

REQUEST: 
FISCAL NOTE 

Revision Date: -~4,,_./1._.1~/ .... 88......._. _____ _ 
Title: • •• amending crimes rel ating to 

sexual assaul t .... mentally incapable. 
Sponsor: Judfcfary Commi ttee 
Requestor =------------

. 

Agency Affex:i.ed: Health & Socj a l Services 
BRU: yarj ous · 

Components=----------

EXPENDITURES/REVENUES: (Thousands of Doll:us) 

OPERATING FY 88 FY 89 FY90 FY 91 FY 92 FY93 
PERSONAL SERVICES 
TRAVEL 
CONrnACl1JAL 
SUPPLIES 
EQUIPMENT 
UNO & STRUCTURES 
GRANTS, CLAIMS 
MTSCELLANEOUS 

TOT AL OPERATING -0- -0-- -o-. -0- - 0- -0-:-

CAPITAL -0- - 0- -0- -0-- I -o-. I -o-. 

REVENUE - 0- -o-. -Q-. -0- I - 0-- I -0-

FUNDING: (Thousands of Dollars} 

GENERAL RJND 

I I I -a--~ FEDERAL FUNDS 
011iER 
TOTAL -Q- -a- -a- -0-- -a-
POSITIONS: 

un~ra PART·TIME 
TFMPORARY 

; • .. 

ANALYSIS : (Atl.3Ch a separate page if necessary) 

Passage of CSHB545 (JUD) wil l have no significant fi.scal i.mpact on .. the 
Department of Health & Social Services . 

Distribution (by preparer) : 
Legislative Finance 
Legislative Sponsor 
Requestor 
Office of Management and Budget 
Impacted Agency(ies) 

Phone : 465--3370 

page _ of -... 
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POS: "Y! C1:; p;:,r rn 
CS P~~~~ RILL NO. 545 (JUD!C:APY; 

Fer e:r· Act entitled : "An ~ct r.rrHc'fr.£. (t .. ir.i1.:s rE:! lat i ng to sexual assault 
c.s they relate to persons wl10 ore: r.:cr.tc:11y incapable." 

E.ftect of Bi ll: 

The purpose of tlti~ kgi~lc.tion is to protect mentally incapable persons 
from sexual ass~ult from care providers and frcw thE 9e~~r~l public. 

Di scussion: 

The intent ot this legislaticr1 is to remedy the situation in whkh c.urr€rt 
l fr~~1&tio11 fails to .protect mentally i~capable persons from sexual 
?~sev l t unless there is forcib le r~pe. This legislation expa~~s tte types 
of Sfl'. l!cl ccntact that would be constrtJec.i e:s r,c:u?l essaults and thereby 
offers greater prc:tec~ion. 

The Oepartffient had some co~cerr.s c.~c ~ t t~e original version of this bi l l. 
Howeve r, this committee substitute, ir. c.01.juriction with the l etter of 
intent accornpanyi ng the t,·; ~ ~ , c cifrnc te ly address those ccncerns. 

Recc~rrEndations: 

Approved : 

Date: 

' . 

Myra ~ Mun on, Commissioner 
Depar ment of Heal t h and Social 
Srrvices 

lf!!~~~s __ _ 
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.. . 
• . STATE OF ALASKA BD..L VERSION: HB 545 - -----1988 LEGISLATIVE SESSION PUBLJSHDATE: ------

REQUEST: 
FISCAL NOTE 

RevisionDate: AgencyAffected: Health & Social Services 
Title: ... amending crimes relating to s~xualBRIJ: various 
assault as they relate to ... mentally rncapabTe.--- ------- ---
Sponsor: House Judiciary Committee c_o_m_po- ne_n_ts_: __________ _ 
Requestor : ___________ _ 

EXPENDITURES/REVENUES: (Thousands of Dollars) 

OPERATING FY88 FY89 FY90 FY91 FY92 FY 93 
PERSONAL SER VICES 
1MVEL 
COmRACTlJAL 
SUPPLIES 
EQUIPMENT 
LAND & STRUCTURES 
GRANTS, CLAIMS 
MlSCEu.ANEOUS 

TOT AL OPERA TING -0- -u- -0- -0- - 0- -fl-

.[ CAPITAL -0- I -0- -0- -0- -0- I -0-

REVENUE -0- I , -0- -0- -0- -0- I -0-

FUNDING: (Thousands of Dollars) 

GENERAL R.JND 

I I 
FEDERAL FUNDS 
OTHER 
1Ul'AL - 0- -0- -0- -Q- - 0- -0-

POSITIONS: 

I FUU-TIME 

I PART-TIME 
TEMPORARY 

ANALYSIS : (Attach a separate page if necessary) 

The passage of HB 545 would have no significant fiscal impact on the Departmelt 
o f :iea 1th & Social Services. 

Prepared by: Me 1 Henry, Di rector g Phone : 465- 3370 
Di'fision: M':\c•al Health & Dey?Jo11::1qo~:ill ;)i sabiliti es Date: ;:tl":Jt,/9'? 

I I 

~Approved by Commissioner.: Myra ~· Funr,on ~le .. ~ Date: -'1-/~ ..... ..,.P ..... ~f ___ _ 
~Agency: Health P.t Social Sery1ces ·· ·. · · ·: '· 

Dislribution (by preparer) : 
Legislative Finance 
Legislative Sponsor 
Requester 
Office of M:in:igement and Budget 
Impacted Agency(ies) 

. ·1 . . . \ . ) 
! ::, ·:{ ) i, · ·.,, : ·- - ·- ) I : .. : ' l ', 
I 'j~ ·, ( ,: ... .:....,:.j : : : 
: ·: ; ·~ • .J ~ •.• · 

•.:. ·: :.~ •• !\ .. , I) "\ • ' - "' ·~~ 
ll' .. '- ~l \ u v ';~ ~ :3 

page _ of .-
l 
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POSITION PAPER 
HOUSE BILL NO. 545 

For an Act entitled: "An Act arr.ending crimes relating to sexual 
assault as they relate to persons who are mentally incapable." 

Effect of Bill: 

The purpose of this legislation is to protect mentally incapable 
persons from sexual assault from care providers and from the 
general public. 

Discussion: 

The intent of this legislation is to remedy the situation ~n 
which current legislation fails to protect mentally incapable 
persons from sexual assault unless there is forcible rape. This 
legislation expands the types of sexual contact that would be 
construed as sexual assaults and thereby offers greater pro­
tection. The Division and the Department supports the intent of 
this legislation, but have some concerns. 

Under Sexual Assault in the First Degree, SECT. I(A) (3), lines 
17 through 20 is intended to address assault by care providers. 
In reality it might protect only clients that are involuntary 
commitments. If the words "or through service in a program 
receiving public funds" were added to the end of line 20, this 
should serve to strengthen the intent. This should also be 

,added to line 29. 

This legislation may unintentionally prohibit any form of sexual 
contact between married persons when one of them, but not both, 
is mentally incapable. The same concerns are present in the 
situation in which the couple is unmarried, but cohabitating, 
dating, etc., in a "legitimate" consentual relationship. 

Recommendations: 

The Division and 
if the above concerns are addressed 

Proposed by: 

Date: 

Approved: 

Date: 

Myra • Munson, Commissioner 
Department of Health 

and Social Services 
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STATE OF ALASKA BILL VERSION : HB 545 . (JUD) 
1988 LEGISLATIVE SESSION PUBLISH DATE:------

REQUEST: 
FISCAL NOTE 

Revision Date: April 8, 1988 
Title: "An Act amendipg crimes relating 

Agency Affected: Department of Law 
BRU: Prosecution 

to sexual assault •. • mentslly incapable ." 
Sponsor: House Judiciary 
Requestor : House Judiciary 

Components: First, Second, Third and 
Fourth Judicial Districts 

EXPENDITURES/REVENUES: (Thousands of Dollars) 

OPERATING FY 88 FY89 FY90 FY91 FY92 FY93 
PERSONAL SER VICES 
1RAVEL 
CONTRACTUAL 30 .0 30.9 31.8 32.8 33.8 
SUPPUES 
EQUIPMENT 
LAND~ STRUCTURES 
GRANrS, Cl.AIMS 
MISCEUANEOUS 
TOTAL OPERA TING -0- 30.0 30.9 31.8 32.8 33 . 8 

CAPITAL I . I 
REVENUE 

Fl~ds-o-~-~-~-m~l1~-3-o_.0_~_3_0_._9_~_3_1_.8_~--3-2._8_~_3_3_._8~ 
POSITIONS: I RHJ,mffi PART-TIME 
TEMPORA.~Y 

-0--0-

ANALYSIS : (Attach a ~eparate page if necessary) 

Distribution (by preparer) : 
Legislative Finance 

. Legislative Sponsor 
Requestor 
Office of Management and Budget 
Impacted Agency(ies) 

,. I· 

-0- . -0- - 0- -0-

Phone : _ .... 46..,.5.._-..... 3 .... 6 7;..;;2;...._ __ 
Da~:~,_.:.;.Ap~r~i~l:...:..8~,~1~9~8~8-

Date:~-A~p-.r_i_l_8~,;.....;;;1~9~88;__ 

p@mwitID 
APR 111988. 

page ..l_ of _L 

I r"JC'LAT',~:~ q;.:.\!·Wf.: 
_r."," .,J J"• ' L. : · 
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CONTINUATION of FISCAL NOTE ANALYSIS 

For Bill/Resolution No. __ HB_5_45 __ 

After further thought and evaluation, the Departmen.t of Law is 
herewith revising its fiscal note for HB 545. The department now 
believes that the number of occasions on which it would have to prove 
that victims are "mentally incapable" should be reduced from 24 to 15 
occasions . Thus, the annual amount required should be $30,000. 
Although the incidence r ate in Alaska may appear high when compared to 
other jurisdictions, this is reflective of the high number of sexual 
abuse offenders that are prosecuted in Alaska. The department's 
previous analysis of the cost of expert witnesses remains the same • 

2 p:ige __ 3 
of --



CONTINUATIO!\ of FI.SCAL NOT.E ANALYSIS 

For llill/Resolution No. __ H_B _5_45 __ 

Fiscal Analysis 

1st Dist 2nd Dist 3rd Dist 4th Dist Total 

Contractual 4,000 6,000 · 12,000 8,000 30,000 
(Expert Witness Fees) 

Total 4,000 6,000 12,000 ?,000 30,000 

Costs beyond FY 89 have been increased 3% annually to reflect inflation. . . 

3 p:ige __ 3 
of --

.. 



ST A TE 0 F ALASKA 
1988 LEGISLATIVE SESSION 

BU.L VERSION: -.:.:H.:::.B....:5~4~5 __ 

PUBLISHDATE: - - ----

REQUEST: 
FISCAL NOTE 

Revision Date: ------- ---­
Title: "An Act amending crimes relating 

Agency Affected: Department of Law 
BRU: Prosecution 

to sexual assault • •• mentally incapable." 
Sponsor : House Judiciary 
Request0r : House Judiciary 

Components : First . Second . Third and 
Fourth Judicial Districts 

EXPENDITURES/REVENUES: (Thousands of Dollars) 

OPERA.TING FY88 FY 89 
PERSONAL SERVICES 
&RAVEL 
COm-RACTUAL 48 .0 
SUPPLIES 
EQUIPMENT 
LAND & STRUCTURES 
GRANTS, CU.IMS 
MlSCEll..ANEOUS 

TOTAL OPERATING 48.0 

CAPITAL 

REVE.~ 

FUNDING: (Thousands of Dollars) 

GENERAL FUND 

I I 
48.0 

FEDERAL FUNDS 
OTHER 
1UrAL 

POSITIONS: 

Fl.JI..L. TIME - 0-
PART-TIME 
TEMPORARY 

AN AL YSIS : (Attach a separate page if necessary) 

Please see the attached analysis. 

FY90 FY91 

49 . 4 50.9 

49 .4 50 . 9 

49.4 50 . 9 

-0- -0-

c I 

I r-'411. I 
ible , Attv. Gen . 

ie ~ ,,,. 
Approved by Commissioner : ..::G:.:r.:::a.::.c:..e ..:B;;.::e;.:r..Qg.....::.===J....:.:.::..::.....:.....;:;:..;:=-:.-
Agency: Department of Law 

Disaibution (by preparer) : - ' ' ·~ -... -.... .. . ....... 

FY92 FY93 

52.4 54 . 0 

I 

52.4 54.0 

I I 
I I 

52 .4 54.0 

-0- -0-

Phone : 465-3672 
Date: March 25, 1988 

Date: March 25, 1988 

Legislative Finance : 
: ..... , ... 
. 1· . . 

Legislative Sponsor 
Requestor 
Office of Management and Budget 
lmpa.c1ed Agency(ies) 

... : { i . : 
;.: : .. ~· :-- . ) 
• • •• ,, • ··J J , .... ..J"-1 

page _l_ of _L 
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CONTINUATION of FISCAL NOTE ANALYSIS . . . 

For Dill/Resolution No. _..;.H~B~S4.;.;:S;....· __ 

This bill amends AS 11.41 relating to sex~al assault of per­
sons who are mentally incapable, by establishing new crimes for sexual 
assault in the first, second, and third degrees for offenders who have 
varying levels of sexual contact with persons who are mentally 
incapable. 

The department estimates that this bill will result in up to 
24 new prosecutions annually. This increase is not sufficient enough to 
warrant additional prosecutor staff, although some additional prosecutor 
time will be required . The department will, however, have an additional 
out-of-pocket expense in proving that victims are "mentally incapable." 
Tltis cost involves the hire of expert witness psychologists or psychia­
trists, the costs for whom vary between $100 and $150 per hour. • A 
straightforward case usually requires about eight hours of work, both 
for expert preparation and expert testimony' at an average cost of 

· $1,000. A more complicated case, on the other hand, may require twenty­
five or more hours, at a cost of $3,125. Also, the state must pay for 
standby time whenever an expert trav~ls to locations distant from the 
expert's practice to testify. On these occasions, the department has to 
pay between $1,000 and $1,500 per day for the time that is lost to an 
expert's usual practice. The department therefore believes that its 
cost for expert testimony in these cases will average about $2,000 per 
case, or $48,000 annually. 

2 p:ige __ _ of __ 3_ 



CONTINUATION of VISCAL NOTE ANALYSIS 

For Ilill/Resolution No. __ H_B_ 54_s_. __ 

Fiscal Analysis 

1st Dist 2nd Dist 3rd Dist 4th Dist Total 

Contractual 6,000 10,000 18,000 14,000 48,000 
(Expert Witness Fees) 

Total 6,000 10,000 18,000 14,000 48,000 

Costs beyond FY 89 have been increased 3% annuallf to r.eflcct inflation. 
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DEPART~IE~T OF LAW 

CRIMINAL DIVISION/T#-llRD JUDICIAL DISTRICT , 

OFFICE OF THE DISTRICT ATTORNEY 

. 
t 

March 29, 1988 

House Judiciary Committee 
Box V 
Juneau, Alaska 99801 

Re: House Bill 545 

I , 
/ 
; . 

i 

STEVE COWPER, GOVERNOR 

~EJLY TO: 
~ 1031 WEST 4tff AVENUE. SUITE 520 

ANCHORAGE, ALASKA 99501·5906 
PHONE: f907) 277-8622 

C P.O. BOX 470 
DILLINGHAM. ALASKA 99576·0470 
PHONE: (907) 842·2482 

0 145 MAIN STREET LOOP. ROOM 201 
KENAI, ALASKA 99611·9998 
PHONE; (907) ZBJ.3131 

0 326 CENTER A VE. SUITE 205 
KODfAK. ALASKA 99615·9998 
PHONE: (907) 48&-5744 

0 809 S. CHUGACH ST. , SUfTE 3 
PALMER. ALASKA 99645·9998 
PHONE: (907) 745-5027 

0 P.O BOX 671 
VALDEZ. ALASKA 99686·0671 
PHONE: (907) 835-2462 

Sexual Assault of Mentally Handicapped Persons 

Dear Conunittee Members: 

I am an Assistant District Attorney in Anchorage who 
prosecutes sexual assault cases. I have reviewed House Bill 
545 which proposes significant amendments to the sexual 
assault laws relating to mentally handicapped victims. That 
bill greatly increases the protection against sexual 
exploitation of the mentally handicapped beyond present law. 

The present criminal statute of second degree sexual 
assault does not adequately protect the mentally handicapped 
persons from sexual exploitation. It does not criminalize 
sexual contact crimes but only prohibits sexual penetration. 
It places a near impossible burden on the prosecution to prove 
that the mental handicap was so severe that the person does 
not even understand the nature of the conduct. Some judges 
say this means we have to prove the victim cannot even 
comprehend that someone is having sex with them. The proposed 
bill offers an alternative by all,.,wing us instead to prove 
that the mental handicap affected the victim's ability to 
evaluate the consequences of her conduct even if she is 
capable of knowing that sex is occurring. The present second 
degree statute also includes a requirem~nt to prove that the 
handicapped person would not have engaged in the conduct had 
they been mentally normal: The sex must occur "under 
circumstances in which a person who is capable of appraising 
the nature of the conduct would not engage in sexual 
penetration.'' Since it is very difficult to prove that normal 
people would not have engaged in sEx under most circumstances, 
it is difficult to meet this burden of proof. 

Two 1987 cases in Anchorage illustrate the problems 
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in the present law which would be alleviated by the proposed 
bill. 

Our office prosecuted the manager of an apartment 
building which had a number of female mentally handicapped 
tenant.s placed there by a social service agency. He was 
convicted of sex crimes against four of these severely 
mentally handicapp~d women who lived in the complex. He could 
only be convicted of a felony on two of them because he only 
penetrated those two. The other two women were only fondled 
by him. For these fondling crimes he could only be convicted 
of the class B misdemeanor of harassment carrying a maximum 90 
day jail sentence. 

In another case prosecuted last year the judge 
acquitted one of two defendants who were having sex in a park 
in broad daylight with a severely schizophrenic woman. 
Eyewitnesses and medical evidence proved she was being 
forcibly assaulted. All of the witnesses agree that the woman 
was so mentally ill that she could not e·.ren understal'td that 
these men were having sex with her. Part of the reason for 
the acquittal was the ambiguous requirement of present law to 
prove that the woman would not have engaged in the sexual 
activity had she been mentally normal. The judge reasoned 
that even normal people sometimes engage in group sex in 
public so the state had failed to prove that element. He felt 
the only way to prove this element was to prove that the woman 
was being raped or being physically injured because this is 
the only sexual activity to which normal people would not 
consent. But he acquitted him on the rape charge apparently 
because the woman did not testify since she was too mentally 
ill to be a competent witness. In other words, he ruled that 
to prc:ive second degree sexual assault under present law the 
state had to prove first degree sexual .assault, but the state 
could not prove first degree because the victim was so 
mentally ill. This was the ~trongest case of second degree 
sexual assault which could be brought under present law yet 
the judge acquitted the defendant and ·did not let the case go 
to the jury. 

As I read House Bill 545 it would create a strong 
policy for protecting severely mentally h -.:mclicapped people 
from sexual exploitation but would not crim~nalize consensual 
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sexual activity between two handicapped people or sexual 
activi 'tY with persons who were not severely mentally 
handicapped. The proposed law requires that the mental 
handicap be so severe that the person cannot either understand 
that sex is occurring or cannot give informed consent. These 
,people need the protection of the criminal laws which this 
.bill gives them without unnecessarily infringing on their 
privacy and sexual rights. 

EHS:bch 

Very truly yours, 

GRACE BERG SCHAIBLE 
ATTORNEY GENERAL 

DWAYNE W. MCCONNELL 
DISTRICT ATTORNEY 

E~.!~ 
Assistant District Attorney 
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POSI'TIOK PAPER 
HOUSE BILL NO. 545 

For an Act entitled: "An Act amending crirr.es relating to sexual 
assault as they relate to persons who are mentally incapable." 

Effect of Bill: 

The purpose of this legislation is to protect mentally incapable 
persons from sexual assault from care providers and from the 
general public. 

Discussion: 

The intent of this legislation is to remedy the situation in 
which current legislation fails to protect mentally incapable 
persons from sexual assault unless there is forcible rape . This 
legislation expands the types of sexual contact that would be 
construed as sexual assaults and thereby offers greater pro­
tection. The Division and the Department supports the intent of 
this legislation, but have some concerns . 

Under Sexual Assault in the First Degree, SECT. I ( ?. f ( 3) , lines 
17 through 20 is intended to address assault by care providers. 
In reality it might protect only clients that are involuntary 
corr.mi tments. If the words ''or through service in a p!"og!'arr. 
receiving public funds" were added to the end of line 20, this 
should serve to strengthen the intent. This should also be 
added to line 29. 

This legislation may unintentionally prohibit any form of sexual 
contact between married persons when one of them, but not both, 
is mentally incapable . The same concerns are present in the 
situation in which the couple is unmarried, but cohabitating, 
dating, etc. , in a "legitimate" consentual relationship. 

Recommendations: 

The Division and Department supports passage of this legislation 
if the above concerns are addressed aftn · corporated. 

Proposed by: ________:: ~ 
el enry, Director 

Division of Mental Health 
and Developmental 
Disabilities 

Date: 

Approved : 

Date: 

., '?D ir 
Myra • Munson, Commissioner 
Department of Health 

and Social Services 
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PUBLIC DEFENDER AGENCY 

STEVE COWPER, GOVERNOR 

900 W. !JTH AVENUE 
SUITE 200 
ANCHORAGE, At.ASKA 99501•2090 
PHONE: (g01) 2n.1541 

Rep. John Sund, Chairman 
House Judiciary Conunittee 
P. o. Box V 
Juneau, Alaska 99811 

.R,e: · HB' 545. 

Dear Representative Sund: 

March 29, 1988 

Thank you for requesting my comments on BB 545. 

This bill fills a significant gap in the existing criminal code 
by penalizing sexual contact with mentally incapable people, 
those who are incapable of understandin9 the nature and 
consequences of their conduct. It also increases the penalties 
for sexual penetration offenses committed against a mentally 
incapable person by someone with a legal duty to care for the 
person. Adults who are developmentally incapable of giving a 
meaningful consent to sexual conduct should be protected from 
bein9 sexually victimized. The harshest penalties should be . 
imposed on those who exploit the mentally incapable by abusing 
their positions of leg~ authotity over them. 

Because this bill denies a category of adults the ability to 
consent to the full range of voluntary sexual behavior, the 
elements of the offenses and the definitions which they use must 
be narrowly drawn to protect those who require protection but not 
to deny a fundamental right to those who do indeed have the 
capacity to consent to sexual behavior. Given the need for 
sensitivity in drawing lines in this area; the bill's focus on 
"legal authority" as a requisite for the more serious crimes is 
substantially preferable to using broader concepts of having any 
position of authority or bein9 temporarily entrusted to care for 
someone, such as are used in the child sexual abuse laws. 
Someone entrusted by law to care for a mentally incapable adult 
will always be in a position to know the extent of that person's 
incapacity, and the professional caregiver status makes any 
sexual overture inherently coercive. By contrast, a neighbor or 
friend occasionally entrusted to care for a mentally disabled 
adult may develop a genuine friendship which leads to a . 
noncoercive sexual relationship, which is fully consensual but 
for the one adult's being so mentally .~mpaired that the law 

... 
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aef ines him or her as legally incapable of consent. Though 
knowingly engaging in a sexual relationship with a mentally 
incapable person may be criminalized, the severe presumptive 
sentences for unclassified felonies should not apply to the 
neighbor or friend ei tuati on. 

Section 2 leaves the current statute on sexual penetration with a 
person who is temporarily incapacitated -- e.9., a person who is 
extremely intoxicated -- unchangeo, except that the term 
"incapacitatea• has been eliminated. That is, former AS 
ll.41.420(a) (2) (B) would be .420(a) (3) (B) under this bill. The 
term "inca~acitateaw has a V9ry different meaning in Title 13, 
and it is helpful to eliminate the confusion which arises from 
giving a term two different meanings. section 3 creates a new 
offense for sexual contact with a temporarily incapable person. 

Section 4 provides that a person who is himself or herself 
mentally incapable cannot be charged with a crime of aexual abuse 
of another mentally incapable person. Practically speaking, the 
defense of mental incapability provides a means of 
dectiminal b:in9 sexual conduct between mentally incapable people. 
Between incapable people, sexual conduct has none of the 
exploitive character that exists when a non-incapable person 
preys upon an incapable person. such concuct is ordinarily 
voluntary {even if the parties lack the legal capacity to 
•consent"}, and it occurs almost exclusively within institutions 
for the mentally incapable. It is better dealt with through 
institutional rules than through the criminal justice system . 

Section 5 provides the critical definition of who is "mentally 
incapable." The proposed definition is far preferable to the 
aefinition in current AS ll.41.420(a) (2) (A). The present 
definition depends on a common morality, presuming that an 
incapable person's consent is invalid when the consent covers 
sexual activity that a "normal" (non-incapable) person would not 
consent to. That definition ia vague i 1 t is both hard to prove 
and hard to defend against in a pluralistic society. The 
aef inition in ~ection 5 focuses on the reason why mentally 
incapable adults shoUld not be capable of giving valid consents 
to sexual behavior: a consent is meaningless if it is given by 
someone who does not understand the potential harm in the 
situation. The proposed definition is significantly more 
protective of the mentally disabled than comparable statutes from 
other states. 
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I appreciate this opportunity to comment on this bill. Please 
let me kn~ if I can provide any further information or 
assistance on this bill. 

DF: rjb 

Very truly yours, 

~~ 
Dana Fabe 
.Public: Defender 

' 
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ALASKA NETWORK 
ON 

DOMESTIC VIOLENCE 
AND 

SEXUAL ASSAULT 
130 Seward, No. 301 • Juneau, Alaska 99801 • (907) 586-3650 

Abu~ Womf:'1'1 Aid tn Cnm IAWAIO; 
AdYOCllft fOf Vicl11m ol Violencf IAWl; 

Aklins Womtn In Abu~ ind lbpe Emfllf!IC~ !AWARE>; 
Alu~ Womtn'1 Atsolircf Ctnttf IAWRO: Arctic Women in Cmi1 IAWIO; 

Serina S. Womtn'1 Croupt8SWCil: Emmonak WOmtn'1 Shtl1er: 
ltodilk 'ltlo!Mrl1 Resource & Crilll Cen!tf tKWltCO: 

Man Iii~ ~II Women'I Criti1 f'rosnm; MEN. Inc.; 
5'11 & fe1r·fl'ff Environmtnt <SAFE>: Sll1an1 Apln11 Famiy V~t (SAfVl: 

SouthMstrm Alasb Council '°'the 
l'rl!Yention d Child Seiu1I Alwuh ISWACPCSAI: 

Soo1h Ftninwl1 Women'1 Stt.ices tSPWSl: 
St1nding fogdh" Apin11 RJpe tSTAAl; Tundra Womerl1 Coali1ion (TWO; 

Valley Womtrl1 ~rte Cenltr IVWRO: 
Women in Cris1t Couns.tfing & All4111nc1 (WICCAI: 

Wtmen in S.lt Homes (WISH); Women'1 ~n::t & CrSis Ctnltr IWRCO 

SUPPORT OF HOUSE BILL 545 
AN ACT AMENDING CRIMES RELATING TO SEXUAL ASSAULT AS THEY 

RELATE TO PERSONS WHO ARE MENTALLY INCAPABLE 

The Alaska Network on Domestic Violence and Sexual Assault strongly 
supports House Bill 545. Current law does not sanction sexual 
assault of the mentally incapable unless the assault involves 
penetration. This bill would close this signlf icant gap by 
criminalizing a sexual assault that involves sexual contact. 

It also changes the statutes to most severely penalize a person in a 
position of leg~l authority over a mentally incapable person who 
sexually victimizes their charge. A caretakers has a special trust 
relat ionship with his or her charge that carries with it power over 
and knowledge of the mental incapacity of the victim . Caretakers 
who abrogate this trust by preying on this special relationship 
should be the most severely penalized. 

Mentally incapacitated people are very vulnerable to sexual assault. 
The Network is aware of two studies on this subject. The first was 
the Seattle Rape Relief Disabilities Project completed in 1981. In 
this study, 75% of the developmentally disabled people surveyed had 
been sexually assaulted during their lifetime. 99% of the 
perpetrators involved were known to the victims. 

The second study was conducted by the California State Committee on 
the Sexuality of the Developmentally Disabled in 1986. Statwide 
professionals work ing in the field in California agreed that 98% of 
their clients had been victims of se xual assault. The study also 
concluded that developmentally disabled people do not self report 
because of their vulnerability in general; the fact that they are 
frequently dependent on their assailant to meet basic needs; their 
lack of awareness of the benefits of reporting; and their lack of 
awareness of the services available to them. It was found that 
professionals often do not report because of a lack of knowledge 
about their legal obligation to report <Cal ifornia has a mandatory 
reporting law for abuse of the developmentally disabled.>, and their 
perception that the system will not adequately respond. 

This last point ls extremely relevant to Alaska given the fact that 
there is currently no legal response to a developmentally disabled 
person who has been sexually assaulted unless actual penetration has 
occurred. 

The Network strongly urges passage of this bill. 
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325 EoSf 3rd, 4th Floor 
Anchorage, Al<. 99501·2606 
(907) 27 4-3654 TT D 

March 29, 1988 

Rgpresentative John sun~ 
ChGirperson 
Houae Judici·ary committee 
P.O. Box v 
Juneau, Alaska 99811 

Dear Representative Sund: 

ADVOCACY StRVICES OF ALASKA 
127 S. Franklin 
Juneau, AK. ~801 
(907) 586·1627 TT C 

250 C1,;snman. Suire 3H 
Falrbo:i1c1. Al<. 09701 
1907) 456·~0?0 T T 0 

I understand t hat your committee is considering House Sill 545 
which would change the crilninal statutes relating to sexual 
assaults conunitted against mentally incapable adults. This 
lAtt:Al" 1 A t-n G11?l?ll:\1"t ~hi.11 biil. ~nd 1:0 commond YQ\oi t.;,J. 1..QhJ.u~ 1..lut 
initiative on this important issue . 

A ~ooon~ inoiden~ ~~ ~he U~•~v~v~~w ~~v~iupmental ~enter COnClU• 
sively demonstrates the need !or this type ot legislative action. 
In that case, a s t at! member was discovered while having sexual 
contact with a severely impaired resident who clearly could not 
consent to such activity . We were all shocked to discover that 
sexual contact without De.netration in s:itu"h ,..-t ,..~"""•+-.:1,, ..... ., ~ . a ~ "' 
crime under current statutes. This loophole ml.ll..t be closed as 
soon as possible . 

I also understand that your Conunittee's bill would increase the 
penalties tor sexual assaults coml'nitted against mentally incap­
able adults by care givers. We fully support these efforts. We 
must send a clear message that such violations or a position or 
trust will not be tolerated. 

Again, I appreciate and support your af forts to protect thes~ 
vulnerable m~ers of our community. Please contact me if I can 
be of any assistance . 

Sincerely, 

Jettrey L. Jessee 
supervising Attorney 

JLJ:dw 

'• . 
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I 



§ 11.41.410 ALASKA STATUTES § 11.41.410 

Incest as included within charge or rape, 
76 ALR2d '484. 

Criminal responsibility of husband for 
rape. or assault to commil rape. on w1f .... S4 
ALR2d JOii 

Fraud or 1mpersonat1on. rape b.'. 91 
ALR:?d 591 

Impotency as defense to charF'e of rape. 
attempt to rape. or assault w11h tntt'nt tc. 
commit rape. 23 ALRJd 1351 

Rape or similar offen.;.e based on antt>r· 
cou~e with woman whc. 1s alleired l~ 
ment.1llv deficient. 31 ALRJu 1227 

L1ab1i11y of parent for in;ury 10 
uneman1c1pated child cau~d by parent ·~ 
negligence. 4 I ALRJd 904 

Seizure or detention for purpose of com· 

milling rape, robbery, or similar offense as 
constituting separate crime of kidnapping, 
43 ALR3d 699. 

Consent as defense in prosecution for 
sodomy. 58 ALRJd 636 

Multiple instances of forcible inter· 
courH• 1nvoh·ing same defendant and 5ame 
,·1cl1m a $ constituting multiple crimes of 
rape. SI ALR3d 1228 

What conslllutes o'Tense of "sexual 
b3llerv: · il i ALRJd 1250 
Con5t1tut1onaht~ of rape laws limited to 

protect ion of females only. 99 ALRJd 129. 
\ 'al1d1ty and construction of statute 

defining crime of rape to include acll\'ltv 
tradit ionally punishable as ;odomy or th~ 
like. 3 ALR·Hh 1009. 

Sec. 11.41.410. Sexual assault in the first degree. 1 a J A person 
commits the crime of sexual <1ssault in the first degree if. 

111 being any age. the defendant engages in sexual penetration with 
another person without consent of that person: 

121 being any age. the defendant attempts to engage in sexual 
penetration with another person without consent of that person and 
causes serious physical injury to t hat person: 

131 /Repealed.§ JO ch iS SL.J. 1983.J 
14 1 /Repealed,§ JO ch 78 SLA 1983./ 
1b1 Sexual assault in the first degree is an unclassified felony and is 

punishable as provided in AS 12.55. 1 ~ 3 ch 166 SLA 1978: am ~ 8 ch 
102 SLA 1980, am ~ 6 ch 143 SL\ 1982: am ~ 10 ch 78 SLA 1983 1 

Cross references. - For evidence of 
past sexual conduct in tnals of ~exua l 
assault 1n an' ciegree or attempt to comm1: 
sexual as5ault m any degree , seE- AS 
12.45 045 

Effect of amendments. - The 19£;(• 
amendment inserted ··or aid::. induce.. 
causes or encourage~ a person under 13 
years of age to engage 1n sexual 
penetration with another person" near the 
end of paragraph 131 in subsernon 1a1 

The 1962 amendment substituted "an 

uncla~s1fied felony and 1;; punishable as 
provided in AS 12.55" for "a clas$ A felony" 
at the end of subsection ·b · 

The 1983 amendment repealed para· 
i;rraphs 13· and •4• of ;ub~ec11on •a • 

Legislatjve history reports. - For a 
report on Chapter J O~. SLA 1980 •HCS 
CSSB 511 •. ;ee 1980 Senate Journal 
Supplement. t-;o 44. Ma~· 29. 1960. or 1980 
House Journal Supplement. No. i9. May 
28. 1980. 

SOTES TO DECISIO='/S 
I. Gi!neral Consideration. 
U. Former Law. 

A. Gi!nerally. 
B. Age of Consent. 
C. Procedure. 

I. GESERAL COSSIDERATIOS. 

History of firsl·degree sexual assault 
statuw. - See Reynolds\' Stale, Ct. App 

38 

Op. ~o 262 1file :.lo. 6890 •, 664 P.2d 621 
1198,jo. 

Constitutionality. - In order to prove 
a violation of AS 11.41.410• a 11 11. the st.1te 
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§ 11.41.420 CRIMINAL LAW § 11.41.420 

nol applicable lo the crime or rape of a 
person under 16 years by a person 19 years 
or older. made punishable by former AS 
l l.l5.1301al bv "anv term of \'ears." 
Edenshaw v. Siale. C.l App Op ~o 005 
1fale No. 5239•. 631 P 2d 506 •19Sl · 

Whal mu9l be reflected in sentence 
for forcible rape. - Ahhouizh the pe~· 
trator or such a crime as forcible rape may 
not be be\·ond rehab1htat1on. the cnme 
itself dese~·e:; comm unit\' condemnation: 
in addition to serving rehabi11tat1ve 
purposes the sentence must reOect such 
condemnallon as w£oll as act as a deterrent 
to the offender and to others. Sev.som v. 
Stat.e, Sup. Ct. Op. Xo. 1136 •File ~o . 
21891. 533 P.2d 904 ' 1975•. 

Sentence for rape upheld. - See 
Gordon v. State, Sup. Ct. Op So 831 'file 
So. 1535 1. 501 P.2d 772 •1972•: Torre~ \'. 
State, Sup. Ct. Op. ~o . 1031 •File So. 
1951 1, 521 P.2d 386 119i4 •: :-;ewsom \'. 
State. Sup Ct. Op. ~o 1136 ·File =-to. 
2189•, 533 P.2d 904 11975 1: Ame.;,. State. 
Sup. Ct Op No. 1137 •File S o. 2145 •. 533 
P.2d 246. modified on rehearing. 537 P.2d 
1116 119i5•: Coleman\'. State. Sup. Ct. 
Op. No. 1288 tfile So 2331 •. 553 P 2d 40 
t 19761: Nukapigak v. State. Sup. Ct. Op 
So. 1410 •File No. 2915•. 562 P 2d 697 
1197i•. affd on rehearing. 576 P 2d 982 
119781; Bordewick v. State. Sup Ct Op. 
No. 1500 1file No. 3341 ·. 569 P2d 184 
• 19ii •: Morrell '" State. Sup Ct Op :-;o. 
157i rf ile No. 2790•. 5i5 P 2d 1200 · 197~1; 
Alexander\'. State. Sup Ct. Op. :\o 16:.?2 
1 File !'io. 35051, 578 P 2d 591 1978 ·: State 
\' Wassilie. Sup. Ct. Op So 1630 •file ~o. 
3691 •.578 P.2d 971•1975d1oorev State. 
Sup Ct. Op. ~o. 1880 •File Xo 4032 ·. 597 
P 2d 975•1979•: Wagner\'. State. Sup. Ct 
Op No. 1897 t File ~o 4361 o.59& P.2d 936 
119791: Wikstrom v. State. Sup. Ct. Op. No. 
198i •file No. 4535 1. 603 P.2d 908 •19i91: 
Tate v. State. Sup. Ct. Op :\o. 2020 1 f ile 
No. 45501, 606 P.2d 1 • 19801: Mallott \'. 
Stat.e, Sup. Ct Op. ~o. 2027 •file No. 
3364 1, 608 P.2d 73i 119801: Alexander"" 

State, Sup. Ct. Op. No. 2077 !File No. 
35221. 61 ! P.2d 469 t 19801; Cochrane v. 
St:-te. Sup. Ct. Op. No. 2086 •File S o. 
45311. 611 P.2d 61119801; Helmen. St.at.e. 
5up. Ct Op So 2181 •File ~o. 4383•. 616 
P :.?d 884 • 1980•. Tuck.field ' " State. Sup 
Ct Op. So 2266 ·fil e :\o 45691. 621 P. :.?~ 
1350 11981 1: Edenshaw v State. Ct App. 
Op So 005 •File So 5:.?39•. 63 l P 2d 5('6 
1981 d\ompkofh State. Ct App Op So. 

015 •File So. 53:?4 " 626 P.2d 1091 • 19E-~ : 
Williams v State. Ct. App. Op. So. 139 
' File So. 56i 61, 652 P.2d 4i8'19821. 

Sentence for rape held excessh'e. -
See Ahv1k v. State. Sup Ct Op. So 21?~ 
•File !'io. 45561, 613 P.2d 1252 •19&.J ·: 
Hintz v State. Sup Ct. Op. So. :?334 1 File 
No. 35411. 62i P.2d 20-:- 11981 1: Qualle \', 
State. Ct. App. Op. So. 138 •File ~o. 5666 ·. 
652 P.2d 481 ' 1982•. 

Sentences of 15 years for rape or one 
\'icum: 10 years concurrent v.·1th the 
15-year term for burglanzing her res1· 
dence: 10 year~ for burglJming another 
,·1ct1m's residence. six rr..mths concurre~t 
v.1th the 10-year buq;iary term for assacl: 
on the second \'ICllm. 15 years for rape oi a 
third \'ICtim. and 10 ~·ears concurrent v.i:h 
the 15·year sent11nce for burglarizing the 
third v1ct1m's residence. for a total of 40 
vears ir.carcerauon. was error. :-;ix \'. 
State. Ct. App Op So 15i •File No 5-tel . 
653 P.2d 1093119e2•. 

Sentence for rape too lenient. - ~ 
State\'. Lancaster. Sup Ct Op. :\o 1247 
· File No. 25il •. 550 P.2d 1257 ·1976 ; 
State ,. Wassthe. Sup Ct. Op. ~o . 1630 
·File No. 3691 •. 578 P 2d 971 119780. St.ate 
\' Jensen. Ct App. Op So. 126 rfile :"'o. 
58i9•. 650 p 2d 4:.?:2 :1982• 

Sentence for attempted rape upheld. 
- See Shelton \' State. Sup. Ct. Op. S o 
20i4 •file So. 39080. 611 P.2d 24 •1950• 
·decided under former AS 11.15.130 •. 

Sentence for assault with intent to 
rape upheld. - See Fom1n v. State. Sup. 
Ct. Op So. 2214 •File So 50131. 619 P :?d 
ilB 119801. 

Sec. 11.41.420. Sexual assault in the second degree. 1a1 An 
offender commits the crime of sexual assault in the second degree if the 
off ender engages in 

111 sexual contact with another person without consent of that per· 
son: or 

(21 sexual penetration with a person who the offender knows 
IAl is suffering from a mental disorder or defect which renders the 

person incapable of appraising the nature of the conduct under circum· 
stances in which a person who is capable of appraising the nature of the 
conduct would not engage in sexual penetration; or 
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§ 11.41.430 ALASKA STATUTES § 11.41.434 

<B> is incapacitated. 
1b1 Sexual assault in the second degree is a class B felony. (§ 3 ch 

166 SLA 1978: am § 1 ch i8 SLA 19831 

Effect or amendments. - The 1963 
amendment rewrote subsection 1a •. 

!'iOTES TO DECISIONS 

For cases construing former crime or 
rape, see notes to AS 11.41.410. 

Attempted se:cuaJ assauJt io the first 
degTee and sexuaJ assauJt in the sec· 
ond degTee are closely related, since 
sexual penetration 1m·oh·es sexual contact 
and both ol!enst'~ proceed on a theo~· of 
coerced assent !'1cholson v. State. Ct. 
App. Op. !'o. 193 ' File ~o. 6192 •. 656 P 2d 
1209 119821• 

Constitutionality or conviction 
where originaJ charge was under AS 
11.41.410. - Y.nere defendant was 
charged with attempted sexual a~sault in 
the first degree. he wa;. thereby assumed 
to ha,·e not ice that he might be con,·ac:ted 
of second-degree sexual assault because of 
the s1milarit1es 1n the elements of the two 
offenses. and his con,·iction for the latter 
offense did not nolate due process. 
!'1cholson v. State. Ct. App. Op. !'o 193 
•File ~o. 61921. 656 P.:Zd 1209 ; 195:2 •. 

E\ideoce. - \\"here victim woke up in 
the earl) morning hours to find defendant 

an her bed and fondling her breast. and 
where she testified that she was 
temporarily 1n shock and afraid he would 
hurt htr. a Jur:'· could find that vicum's 
momentary acquiescence in defendant's 
fondling her breast constituted set· 
oml·degree sexual assault. Nicholson v. 
State. Ct. App. Op. No. 1931File No. 61921. 
656 P.2d 1209 •1982•. 

Instructions. - The tnal judge did not 
err in refusing to instruct on the lesser 
included offense of attempted sexual 
contact in the S(lcond degree. Johnron v. 
State. Ct. App Op. :-;o. 267 •File No. 6662•. 
665 p 2d 566'1983•. 

Seouoce upheld. - Sentence of eight 
years with three yea~ suspended for 
sexual assault an the ;econd degree was 
not clear!~· rnmaken. Howard v. State. Ct. 
App. Op. :'oio 260 1File Sos. 6027, 6123 •, 
66-1 P.2d 6-03 • 1983• 

Ciud in Stores\' State. Sup. Ct. Op No. 
2252 •File ~o. 3595•. 625 P.2d 820•19801. 

Sec. 11.41 .430. {Repealed.§ 10 ch i8 SL..\ 1983. For current la~·. 
see AS l 1.41.4201aH21.] 

Sec. 11.41.434. Sexual abuse of a minor in the first degree. la l 
An offender commits the crime of sexual abuse of a minor in the first 
degree if 

(1 l being 16 years of age or older. the off ender engages in sexual 
penetration with a person who is under 13 years of age or aids, induces, 
causes. or encourages a person who is under 13 years of age to engage 
in sexual penetration with another person; or 

(21 being 18 years of age or older, the offender engages in sexual 
penetration with a person who is under 18 years of age and who 

1A) is entrusted to the offender's care by authority of law; or 
(B) is the offender's son or daughter, including an illegitimate or 

adopted child. or a stepchild. 
tbl Sexual abuse of a minor in the first degree is an unclassified 

felony and is punishable as provided in AS 12.55. t§ 2 ch 78 SLA 1983) 
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131. The 3mendmenl 1110 n!designot.ed 
rormer subsection <bl aa aub&ection lcl and 
added present subsection lbl. 

I 

NOTES TO DEClSfONS 

Applied in Qualle v Stat.e. Cl. App Op. 
No 138 •file No. 56661. 65'.? P 2d 41H 
119821. 

Sec. 11.41.460. Indecent exposure. (al An offender commits the 
crime of indecent exposure if the offender intentionally exposes the 
offender's genitals to another person with reckless disregard for the 
ofT~nsive, insulting, or frightening effect the act may have on that 
person. 

(b) Indecent exposure before a person under 16 years of age is a class 
A misdemeanor. Indecent exposure before a person 16 years of age or 
older is a class B misdemeanor. (§ 4 ch 78 SLA 1983! 

Sec. 11.41.470. Definitions. For purposes of AS £41.410 -
11.41.470, unless the context requires otherwise, 

C 11 "incapacitated" means temporarily incapable of appraising the 
nature of one's own conduct and physically unable to express 
unwillingness to act; 

12 1 "victim" means the person alleged to have been subjected to 
sexual assalilt in any degree or sexual abuse of a minor in any degree: 

(31 "without consent" means that a person 
(A) with or without resisting. is coerced by the use of force against 

a person or property, or by the express or implied threat of death. 
imminent physical injury. or kidnapping to be inflicted on anyone; or 

(B J is incapacitated as a result of an act of the defendant . I§ 3 ch 166 
SLA 1978; am§ 5 ch i8 SLA 19831 

Cross rcfe1·ences. - For definition of 
terms used in this title. see AS 11.81.900 

Effect of amen!.lments. - The 1983 
amendment deleted "that a person 1s" 
preceding "temporarily incapable" ..1nd 

sub:>t11uted "one's own conduct and" for 
"his conduct and i.;" in paragraph 1l 1 and 
deleted "imminent'' preceding "death" and 
preceding "k1dnappin1( in par.ii;raph 
1:.l 11 A1. 

!liOTJ::S TO l>ECISIO!ltS 

Applied in Nicholson v. Sw~. Cl. App 
Op. No. 19:.l 1l"ih: No. 61921. t>,;f; P.:?d l!W9 
11 9821; Juncby v SLute. Ct App. Op. Nu 
259 ll"ih: No. 56U61, 665 P.2d :.HJ 1 l!l83•; 
Reynolds v. Slate, Ct. App. Op. No. 262 
/File No. 68901, P.2d • 1983t 
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Quoted in Wwds \' !:it:itt-. Sup Ct Op 
Nu. 2698 •File· No 6180•. P :?d 
l l9~:JI. 

Cltt!d in Hartl.,y \' !:it:ite, Ct App Op. 
No. 153 IFile No. 57:J7 t. 653 P.2d 1052 
1 19~21. 
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Sec. 11.41.440. Sexual abuse of a minor in the fourth degree. 

:WTES TO DECISIOSS 

Specific intent crime. - S!:xual abuse 
of a minor 1s a specific intent crime J E.C, 
v. State. Ct. App Op. No. 371 1File So. 
6806>. 681 P.2d 1358 11984•. 

Instructions. - The trial court erred 
in its instructions regarding the mens rea 
required for sexual abuse or a minor un· 
der fonner AS l l.41.4401a )( 21 and contrib· 
uting U> the delinquency of a minor under 
former AS ll.51.1301011 41. Flink v. Sta~. 
Ct. App. Op. No. 370 tFile Nos. 6962, 
70601, 683 P.2d 725 '1984 1. 

Although the trial court erred in refus· 
ing t.o give defendant's proposed instruc­
tion that he had to have a specific intent 
U> arouse or gratify his or the child's sex· 
ual desires in order to be convicted of vio· 
lating former AS ll.41.4401a 11 2 1. this 
error was harmless beyond reasonable 
doubt where the jury was t.old that defen· 
dant had to knowingly engage in sexual 
contact with the child. J .E.C. v. State. Ct. 
App. Op. No. 3il IFUe No. 68061, 661 P.2d 
1358 11984!. 

Probationary sentence. - Although 
a probationary sentence may properly be 
Used when a first offender is convicted of a 
class C felony involving sexual abuse of a 
child. such a sentence will be appropriate 
only if mitigat ing circumstances exlst and 
the offender is a promis ing candidate for 
rehabilitation through probationary su· 

pervis1on St.ate v, Coat.s. Ct. App. Op. No. 
291 1File :\o 71021. 669 P 2d 1329 11983 .. 

Con,iction under p~·1983 section 
upheld. - See Mour ' " State, Ct. App. 
Op. No. 543 rFile No. A-3151, 709 P.2d 498 
t 19851. 

Con\iction snd sentence Wider 
pre· 1983 section upheld. - See Depp v. 
Sl3te. Ct. App. Op. No. 390 !File No. 
7002•. 686 P.2d 712 119841. 

Con\iction reversed. - Conviction 
under teh pre· 1983 version of this section 
was reversed where the jury was not prop­
erly instructed regarding the culpable 
mental state for the crime. Potts v. State, 
Cl. App. Op. No. 553 (file No. A-2471, 712 
P.:?d 385 11985 1. 

Remand in light of Flink v. State. -
CaH> involving a non-jury trial under trus 
section as it read before 1983 was re· 
ma;1ded for application or the specific in· 
tent standard that the defendant acted 
with the specific intent t.o achieve his ov.-n 
sexual arousal or the sexual arousal of the 
\'ICtlm. Colgan '" State. Ct. App Op. So. 
.554 1File No. A·589 1. 711P.2d533 119851. 

Applied in Higgs v. State, Ct. App. Op. 
:-;o. 344 1file No. A-461. 676 P.2d 610 
119841. 

Cited in State v. R.H .. Ct. App. Op. So. 
375 (file So. 7i68 •. 683 P.2d 269 11984 1; 
Kiuire '" State, Ct. App. Op. No. 591 tfiie 
No. A-933 1. 715 P.2d 272 <19861. 

Sec. 11.41.443. Spousal relationship no defense. In a prosecu· 
tion under AS 11.41.410 or 11.41.420, it is not a defensE! that the 
victim was. at the time of the a1leged offen~e. the legal spouse of the 
defendant. (§ 1 ch 43 SLA 19851 

Sec. 11.41.445. General pro\-isions. <a l In a prosecution under 
AS 11.41.434 -11 .41.440 it is an affirmative defense that, at the time 
of the alleged offense, the victim was the legal spouse of the defendant 
unless the offense was committed without the consent of the victim. 

(bl In a prosecution under AS 11.41.410 - 11.41.440, whene\'er a 
provision of Jaw defining an offense depends upon a victim's being 
under a certain age, it is an affirmative defense that, at the time of the 
alleged offense, the defendant reasonably believed the victim to be 
that age or older, unless the victim was under 13 years of age at the 
time of the alleged offense. C§ 3 d t 166 SLA 1978; am § 2 ch 43 SLA 
1985) 
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sf.XUAL OFFENSES 

9A.44.010. Deflnltlons 

9A.44.010 

As used in this chapter: 
(1) "Sexual intercourse" (a) has its ordinary meaning and occurs 

upon any penetration, however slight, and 
(b) Also means any penetration of the vagina or anus however 

slight, by an object, when committed on one person by another, 
whether such persons are of the same or opposite sex, except when 
such penetration is accomplished for medically recognized treat· 
rnent or diagnostic purposes, and 

(c) Also means any act of sexual contact between persons involv· 
ing the sex organs of one person and the mouth or anus of another 
whether such persons are of the same or opposite sex. 

(2) "Married" means one who is legally married to another, but 
does not include a person who is living separate and apart from his 
or her spouse and who has filed in an appropriate court for legal 
separation or for dissolution of his or her marriage. 

(3) "Mental incapacity" is that condition existing at the time of 
the offense which prevents a person from understanding the nature 
or consequences of the act of sexual intercourse whether that 
condition is produced by illness, defect, the influence of a substance 
or from some other cause; 

(4) "Physically helpless" means a person who i ; unconscious or 
for any other reason is physically unable to communicate unwill· 
ingness to an act; 

(5) "Forcible compulsion" means physical force which overcomes 
resistance, or a threat, express or implied, that places a person in 
fear of death or physical injury to herself or himself or another 
person, or in fear that she or he or another p! rson will be kid· 
napped; 

(6) "Consent" means that at the time of the act of sexual inter· 
course there are actual words or conduct indica ting freely given 
agreement to have sexual intercourse. 
formerly § 9.79.140, enacted by Laws 1975, 1st Ex.Sess., ch. 14, § l. 
Recodified as§ 9A.44.010 by Laws 1979, F.x.Sess., ch. 244, § 17, eff. July 1, 
1979. Amended by Laws 1981, ch. 123, § 1. 

HJ1tortcal Note 

Laws 1979, Ex.Scss., ch. 244, § 17, re· Source: 
codified the section. Laws 1873, p. 187, § 37. 

Laws 1981, ch. 123, § l , in subsec. (2), 
added the language foltowine ~means 
one who Is legally married to another". 
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Former§ 9.79.030. 
Laws 1973, 1st Ex.SCSS., ch. 154, § 124. 
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.1agni· 
Wash. 

:eloni­
.vhere 

first 
Wash. 

~f complaining witness wher: 
ling reason is shown. State 
(1980) 9.i Wash.2d 733, 6t9 ;· 

In at~empted rape prosecut{ 
co~rt did not abuse its discrell o .. 
nyan.g motion 10 have victim on 
received mental health treatm' b · ent su mu to psyc:hological e . 
\~·here defondant presented no 
h~g rea.son why victim should ha~ 
m1tte~ ro. possibly traumatic vt 
examma11on when other mor p~ 
al and le~ _i~rrusivc means of 
her cred1b1hty and perceptual 
were presumably a\·ailable a d 
cou". carefully left issue ope~ fo n ! 

c?n~1d.era 1 ~on if testimony sho~ed 
victims pi:ior menial history might 
had bcan ng upon her recitatio 
event!> at time of incident. State v 
mos ( 1980) 94 Wash ?d 733 6t9 
968. ·- ' ' 

In. ab~nce of any compelling :. 
motion!. JUdge did not abuse di • 
by ~efusing to order a psychiatric 
nation of alleged rape victim Sta 
Demos ~19i9) 25 Wash.App. lS, 605_ 
186. affirmed 94 Wash.2d 7331 6l9 
968. ~ 

23. fa1deoa 
Evidence of sectetor-type tests / ' 

?r which tended to some degree io 
II .more probable that defendant, · 
guilty of rape and burglary with w 
he \l.:as charged, was properly admi 
~esp1te a.sscnion that test results · • 
~rrelevant .since they merely tended 
1n~Jude him in class of people 
m.'ght have committed rape. sia'i.e• 
Nicholas (1983) 34 Wash.App 775 ., 
P.2d 1356. ' ' • 

St~t~ments made by rape vicw"ii 
physici411 for purpose of diagnosis 
treatment are considered inher 
lru.stwonhy because declarant's well 
Ing rests on truth of the statcm 
State v. Fleming (1980) 27 Wash 
952, 621 P.2d 779. 

. Tes_t i~ony of two victims, positl~ 
1dent1f>:iog defendant as perpetrator 
tw~ cnmes, was substantial cvid 
which permincd jury to disbelieve . 
fendant's al ibi witnesses and to find 
Cendant guilty on two counts of first 

'1 gree rape while anned with a d 
5 dis- weapon. State v. Edwards (1979f 
1ation Wash.App. 893, 600 P.id 566. _ 

222 . 

. d nee showing lustful disposition 
l:\'/ooly be admitted in sex offense 

Ji<•\11 ·here it tends to show lustful incli· 
•>-.c " toward offended female. State v. 
~~·:i~n (t970) t Wash.App. 785, 464 

r ·d 730. 
;:\ idence of complaints made .by fe· 
j . 

1
s restricted to bare complaint un· 

""' lsc:iiement is strictly pan of res ges· 
"'' f d · ·1 · 

11 
.;::ises o rape an s1m1 ar crimes. 

:~c., '. \' King (1961) 58 Wash.2d 77. 360 
''·' \: . i· 1J 757. 

9A.44.0SO 

24. Unanimity of Jury 
Jury unanimity was not required on 

one of two alternative means charged in 
prosecution for first-degree rape charg· 
ing commission by two alternative 
means. where constitutionally sufficient 
evidence supported both charged alter· 
nati\·es. State v. Whitney (1987) 108 
Wa~h.2d 506, 739 P.2d 1150. 

9A.44.045. 
Mlnl.'llum tenn for first degree rape-Restrictions 

on release from conflnement-Appllcatlon to of· 
fenses before July 1, 1984 

No person convicted of rape in the first degree shall be granted a 
dderred or suspended sentence except for che purpose of commit· 

111
cnt to an inpatient treatment facility: Provided, That every person 

convicted of rape in the first degree shall be confined for a mini· 
mum of three years: Provided further, That the board of prison 
terms and paroles shall have authority to set a period of confine­
ment greater than three years but shall never reduce the minimum 
three-year period of confinement; nor shall the board release the 
convicted person during tht! first three years of confinement as a 
result of any type of good time calculation; nor shall the depart· 
ment of corrections permit the convicted person to participate in 
any work release program or furlough program during the first 
three years of confinement. This section applies only to offenses 
committed prior to July 1, 1984. 
Enacted by Laws 1982, ch. 192, § 12, eff. April l, 1982. 

Law Review Commenlarlct 

Forcible rape in Washington-<:rimi· 
nal and civil sanctions. 19 Gonzaga 
L.Rcv. 363 (1983/ 84). 

Ubrary References 

Rape ~64. 
CJ.S. Rape§ 86 ct seq. 
Probation, deferred sentences, sec 

Wash.Prac. vol. 13, Ferguson, 
§ 4318 . 

Sentencing guidelines, mandatory 
minimum sentence, see Wa.sh.Prac. 
vol. t3, Fergusor., § 4307. 

9A.44.0SO. Rape ln the second degree 

( l) A person is guilty of rape in the second degree when, under 
circumstances not constituting rape in the first degree, the person 
engages in sexual intercourse with another person: 
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9A.44.0SO 

(a) By forcible compulsion; or · .. . ,, 
(b) When the victim is incapable of consent by reason 0 

physically helpless or mentally incapacitated. ·. 

(2) Rape in the second degree is a clRSS B felony. 
Formerly § 9.79.180, enacted by Laws 1975, lst Ex.Sess., ch. 14 
Amended by Laws 1979, Ex.Sess., ch. 244, § 2, eff. July 1, 1979. R ' 
as § 9A.44.050 by Laws 1979, Ex.Sess., ch. 244, § 17, eff. July 
Amended by Laws 1983, ch. 118, § 2. 

Historical Note 

Laws 1979, Ex.Sess .. ch. 244, §§ 2, 17, 
recodified the section; and. in subscc. 
(2). preceding "felony" inserted "class 
B"; and, following "felony" deleted ", 
and shall be punished by imprisonment 
in the state penitentiary for not more 
than ten years". 

Laws 1983, ch. 118. § 2, at the end of 
the introductory paragraph of subsec. 
(I), deleted ", not married to the perpe· 
trator". 

Source: 
Laws 185'4, p. 80, § 33. 

Laws 1869, p. 204, § 35. 
Laws 1873, p. 187, § 37. 
Code 1881, §§ 812, 814. 
Laws 1886, p. 84, § I. 
Laws 1897, ch. 19, § I. 
Laws 1909, ch. 249, §§ 183, 184. 
Laws 1919, ch. 132, § 1. i 
l..aws 1937, ch. 74, § 1. 
Laws 1943, ch. 112. § 1. 
RRS §§ 2435, 2436. 
Former§§ 9.79.010, 9.79.020. ~~. 
Laws 1973, 1st Ex.Sess., ch:#if 

§§ 122, 123. 

Law Review Commentaries 

Forcible rape in Washington-crimi· 
nal and civil sanctions. 19 Gonzaga 
LRev. 363 (1983/84). 

:~ 
Library References !~ 

Rape, second degree, definition.1 Rape e:>l. 
CJ .S. Rape § 1 et seq. 
Jury instructions, 

Dt-fenses, rape. second degree or in· 
decent liberties, see Wash.Prac. 
vol. 11, WPIC 19.03. 

Wash.Prac. vol. 11, WPIC 41.l 
Rape. second degree, elements,··; 

W.,h,Pm. vol. II, WPIC ·'~ 

Notes of Declalo1111 .t:1 . "i 
Corpua delldl l 
Included orfeiuea 2 

I. Corpus delicti 

Threat of defendant to take his own 
child, in order to coerce defendant's es­
tranged wife into engaging in sexual in· 
ter.course, constituted a threat of kidnap­
ping when without legal authority and, 
as such, went to forcible compulsion so 
as to constitute crime of second-degree 
rape. Sta\e v. Tuitasi (1986) 46 Wash. 
App. 206, 729 P.2d 75. 

Proof that male person had sexual i 
tcrcourse with ft. nale, not his wife. ai 
that at time she .,,as incapable of gM 
her consent thereto because of WlSOUll 
ness of mind, would establish corp 
delicti of crime of rape under provisio 
now contained in this statute. State 
Meyer (1951) 37 Wash.2d 759, 226 p.; 
2~. ~ 

.·.p 
2. Included offenaea ··~ 

Where defendant was charged with 'i 
sault in the second degree unde:r scctii: 
of statute relating to assauh with 
to commit a felony, defendant was 
charged with attempted rape in the · 
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Laws 1897, ch. 19, § 1. '·! 
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Laws 1937, ch. 74, § I. 
Laws 1943, ch. 112, § l. 
RRS §§ 2435, 2436. 
Fonner §§ 9.79.010, 9.79.020. ., 
Laws 1973, 1st Ex.Sess .. c~ 

§§ 121. 123. 

" Revfew CommeotM'fes 
n-crimi-
Gonz.aga 

Ubrary Refereoces . 

·ee or in· 
lSh.Prac. 

Rape, second degree, definiti~ 
Wash.Prac. vol. 11, WPIC-.4 

Rape. second degree, element$; 
Wash.Prac. vol. 11, WPIC ~ 

~· .. 
"I 

Notes of Declaloo.a 

his own 
lant's cs­
:xual in· 

Proof that male person had ~ 
tercour~ with female, not his wife, · 
that at rime she was incapable of gi 
her consent thereto because of 
ness of mind, would establish 
delicti of c,ime c;>f ra~ under pro · 
now contaJned m this aarute. State 
Meyer (1951) 37 Wash.2d 759 226 P. 
204. ' 

. kidrut~ 2. Included offen1e1 
·ity and, W~e defendant was charged with 
alsion 50 sault Ill the second degree under · 
d-degrec of statute relating II> assault with·tn' 
6 Wash. to commit a felony, defendant was~ 

charged with attempted raoe in the 
:224 . _I 
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J degree under forcible compulsion 
''" . n of chat stalute. and, under of· 
"'' 110

5 
as charged, proved and instructed 

lcfl!-C the same evidence or physic:<ll vie> 
ul"•n. on part of defcndanl cons1ilutcd 
""'~assault • • • committed wi1h intent 
1"',ommil rape" element or the crime of 
~: •• '.ILlh in 1he scc~nd degre.e and the 
• Jt1~·rnpt to eng3Sl' in sexual inlercourse 

9A.44.060 

• • • by forcible com:JUlsion" elemenl 
of the crime of attempled rape in 1he 
seconJ degree, only one offense was 
committed. not two; appropriate reme· 
dy was to set aside lhe conviction of 1he 
lesser offense of attempted rape in the 
second degree. Slate v. Hinz (1979) 22 
Wash.App. 906, 594 P.2d 1350, affirmed 
93 Wash.2d 510, 610 P.2d 1322 . 

9A.44.060. Rape In the third degree 
( 1) A person is guilty of rape in the third degree when, under 

circumstances not constituting rape in the first or second degrees, 
such person engages in sexual intercourse with another person, not 
married to the perpetrator: 

(a) Where the victim did not consent as defined in RCW 9A.44.· 
010(6), to sexual intercourse with the perpetrator and such lack of 
consent was clearly expressed by the victim's words or conduct, or 

(b) Where there is threat of substantial unlawful harm to proper­
ly rights of the victim. 

(2) Rape in the third degree is a class C felony. 
formerly § 9.79.190, enacted by Laws 1975, 1st Ex.Sess., ch. 14, § 6. 
,\mended by Laws 1979, Ex.Sess., ch. 244, § 3, eff. July l, 1979. Recodified 
as § 9A.44.060 by Laws 1979, Ex.Sess .. ch. 244, § 17, eff. July 1. 1979. 

Historical Nole 

Laws 1979, Ex.Sess., ch. 244, §§ 3. 17. 
rccodified the set:tion; and. in subsec . 
(l)(a). substituted a reference to RCW 
9,\A4.C10{6) for a reference \o RCW 
9.79.140(6); and, in subsec. (2), preced· 
ing "felony" inserted "class C"; and, fol· 
lowing "felony" deleted ", and shall be 
punished by imprisonment in the state 
pcnilentiary for no. more than five 
years". 

Source: 
Laws 1854, p. 80, § 33. 

Laws 1869, p. 204, § 35. 
Laws 1873. p. 187. § 37. 
Code 1881, §§ 812. 814. 
Laws 1886, p. 84, § 1. 
Laws 1897, ch. 19, § 1. 
Laws 1909, ch. 249, §§ 183. 184. 
Laws 1919, ch. 132. § I. 
Laws 1937, ch. 74, § I. 
Laws 1943, ch. 112. § I. 
RRS §§ 2435, 2436. 
Former §§ 9.79.010, 9.79.020. 
Laws ";:J73. 1st Elt.Sess., ch. 154, 

§§ 122, 123. 

Law Review Commentarlea 

Forcible rape in Washington-crimi· 
nal and civil sanctions. 19 Gonz.aga 
L.Rev. 363 (1983/84). 

Rape 4'=>1. 

Ubrary ReFerencu 
Definition, see Wash.Prac. vol. 11, 

WPIC 42.01. CJS. Rape§ t et seq. 
Jury instructions, rape, third degree, 

Elements, see Wash.Prac. vol. 11, 
WPIC 42.02. 
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9A.44.090 WASHINGTON CRIMINAL co' 

Nolet of Decisions ~ . 
lntenl I 3. Marriage 1ubsequenl to offense ,; 
Marriage aubscquenl to offense 3 ln prosecution for scatutory rape · 
Multiple convictions for rame act S one under age or consent, who had since 
Pregnancy 4 married defendant, it is error 10 rcqulre 
Sex llf~ of victim 2 wife to appear in court for purpose of 

being identified by witness, when bc:r 

t. Intent 
Every laying on or hands upon female 

of age of fifteen docs not ncces.sari ly 
imply intent to have carnal knowledge. 
State v. Leach (1950) 36 Wash.2d 641. 
219 P.2d 972. 

2. Sex llfc of \'lctlm 
In a prosecution for carnal knowledge 

of fema le child, testimony concerning 
prior acts of intercourse between de­
fendant and prosecuting witncs:; is ad· 
missible to show his lustful disposition 
toward her. State v. Harold (1954) 45 
Wash.2d 505, 275 P.2d 895. 

State was not required to prove previ­
ous chastity of prosecuting witness, nor 
would proof of unchastily in any way 
rebut state's proof that defendant carnal· 
ly knew female, or chat she was under 
age of eighteen years, or that she was 
not his wife, since former statute merely 
recited "any female child under the age 
of eighteen years,'' not any chaste female 
under eighteen years of age. State v. 
Linton (1950) 36 Wash.2d o7, 216 P.2d 
761. 

In prosecution for statutory rape, evi­
dence that prosecutrix had sexual inter· 
course with othr.rs is not admissible. 
State v. Gay (1914) 82 Wash. 423, 144 P. 
711. 

9A.44.100. Indecent liberties 

condition as to rregnancy was app3feat 
and could be observed by jury, thereby 
in real ity compelling wife :o become Wit. ~ 
ness against ddendant. State v. Winnett £·: 
(1907) 48 Wash. 93, 92 P. 904. · ·~ • 

4. Pregnant)' ~·· 
lnsiruction that pregnancy of com- .' 

plaining witness is not in and or itself 'i.! 
evidence that defendant is guilty of spe. ,re 
cific acl of carnal knowledge charged in ~­
information, Is correct statement of law :'') 
and sufficient cautionary instruction, ~ ·, ~·:. 
any be: needed. Stale v. Jennen (1961) • ·1 
58 Wash.2d 171, 361 P.2d 739. . l:~ , 

In prosecution for carnal knowledge ,;,t 
of female under age or consent, it is not ... ";!: 
error to permit jury to consider pregnan. ·~ 
cy of prosecuting witness as evidence ~ 
that offense has been committed and of .. 
time at which it occurred. Stale v. Jen··. 
nen (1961) 58 Wash.2d 17l, 361 P.2d · 
739. 

Where charge is c;arnal knowledge of .: 
child, pregnancy ·;an be shown, as It • 
proves corpus delicti and affects credi· :• 
bility of prosecutrix. State \', Chambers .. 
(1957) SO Wash.2d 139, 309 P.2d 1055 •. : 

S. Mulllple cnnvlctlons for same act 
Legislature did not intend that defend· ' 

ant be con\'icted of both nonconsensual . :· 
rape and statutory rape for single act of • 
intercourse. State v. Birgen (1982) 33 
Wash.App. I. 651 P.2d 240. 

(1) A person is guilty of indecent liberties when he knowingly ·1-' 

causes another person who is not his spouse to have sexual contact ·. 
with him or another: 

(a) By forcible compulsion; or 

(b) When the other persc:.n is less than fourteen years of age; 

(c) When the other person is less than sixteen years of age and . 
the perpetrator is more than forty-eight months older than the : 
person and is in a position of authority over the person; or :. 
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·f Decl1lon1 . .. 
· I · 

3. MarTlagc 1ubsequcn1 to offense 'i 
In prosecution for s1a1u1ory rape 0 

• one ~nder age or conscn1, who had s' 
m.arned ddendani. it is error to req~ 
wife I~ ap~~r in rourt for purpose o( 
bcm~ .'den11f1cd by witness, when her 
cond111on .ls 10 pr~"Tlancy was apparent 
~nd c~u ld be obS<:"\ ed by jury, •hereby 
m reality compellir.~ wife :o become wit· 
ness agalns1 defcnJ..:inl. Slate v. Winnett 
(1907) 48 Wash. 93 . 92 P. 904. 

4. Pregnane\· 
I~s~ructi~n • that pregnancy of com~ 

pl~mmg Witness is not in and or itself 
e~a.dence 1ha1 defer.Jani is guilty of spe. 
~1f1c act ~r ca_rnal knowledge charged io 
mformauon. 1s correct s1a1emen1 of law 
and sufficier:t caut:onary instruction ~ 
any be needed. St.lie v. Jennen (1961) 
58 Wash.2d 171 , 3~1 P.2d 739. . 

In prosecution for carnal knowlcdg~·:· 
of female under age of consent, it is not 
error to permit jury to consider pregnan· 
cy of prosecuting witness as evidence · 
t~at offense has been committed and of 
tame at which it occurred. State v. Jen· 
nen ( 1961) 58 Wa.sh.2d 171 361 p 2d 
739. ' . 

Where charge is carnal knowledge of' 
child. pregnancy .::an be shown, as it 
proves corpus delici ~nd affeccs crcdi· 
bili1y of prosecutri~ State v. Chambers 
(1957) 50 Wash.2d 139. 309 P.2d 1055. 

5. Mulllple cnn\ietJon1 for same act 
Legislature did not intend that defend· 

ant be convicted of both nonconsensual · 
~ape and sta1u1ory rape for single act of · 
mlcrcourse. Stale \". Birgen (1982) 33 
Wash.App. 1. 651 P..2d 24U. ~ 

ent libe1 ties when he knowingly ·. 
his spouse to have sexual contact.· .. 

·ss than fourteen years of age; or, 

ess than sixteen years of age and·. 
•rty-eight months older than thl 

authority over the person; ... 
i2 

sEXlJAL OFFENSF.S 9A.44.100 

(d} When the other person is incapable of consent by reason of 
being mentally defective, mentally incapacitated, or physically help-

less. 
(2) For purposes of this section: 

(a) "Sexual contact" means any touching of the sexual or other 
intimate parts of a person done for the purpose of gratifying sexual 
desire of either party. 

(b) "Person in a position of authority" means any person who is a 
parent or acting in the place of a parent and is charged with any of 
a parent's rights, duties, or responsibilities to a child, or a person 
who is charged with any duty or responsibility for the health. 
welfare, education, or supervision of a child, either independently 
or through another, no matter how briefly, at the time of the act. 

(3) Indecent liberties is a class B felony. 
formerly § 9A.88.100, enacted by Laws 1975, lst Ex.Sess., ch. 260, 
§ 9A.88.100. Recodified as § 9A.44.l00 by Laws 1979, Ex.Sess., ch. 244, 
§ 17. eff. July l , 1979. Amended by Laws 1986, ch. 131, § l. 

Historical Nole 

Laws 1979, Ex.Scss., ch. 244, § 17, re· Laws 1905, ch. 33, § 1. 
codified the sec1ion wi1hout change. Laws 1909, ch. 249, §§ 189, 190. 

Laws 1986, ch. 131. § l, in subsec. (I), Laws 1935, ch. 74. § 2. 
insened subd. (c): rclettered former RRS §§ 2441, 2442. 
subd. (c) as (d); in subsec. (2). inserted Former §§ 9.79.070, 9.79.080. 
subdivision designalion ''(a)"; and added Laws 1955, ch. 127, § I. 
subd. (b). Laws 19'/3, Isl Ex.Sess., ch. 

Source: 
§§ 128, 129. 

Code 1881. § 816. 

Law Re\·lew Commenlarles 

lmpacl of common law and reform 
s1atutes o:i rape prosecutions. Wallace 
D. Loh. 55 Wash.L.Rcv. 543 (1980). 

Library Referencu 

154. 

Infants e=>l3, 20. 
Obscenity e=>J. 

Indecent liberties, clcmen1s. sec 
Wash.Prac. vol. 11 , WPIC 49.02. 

CJ.S. Assault and Battery § 74. 
CJ.S. Infants §§ 5 el seq., 95 et seq. 
CJ.S. Obscenity § 8 et seq. 
Jury instructions, 

Defenses, rape, second degree or in· 
decent libcnics, sec Wash.Prac. 
vol. 11, WPIC 19.03. 

Indecent libcnies, definition, see 
Wash.Prac. vol. 11, WPIC 49.01 . 

Indecent liberties, sexual contact. 
definition, sec Wash.Prac. vol. 11, 
WPIC 49.03. 

Sexual in1ercoursc, dcfinilion, sec 
Wash.Prac. vol. 11, WPIC 45.01. 

Words and Phrases (Perm.::..d.) 

WESTLA W Electronic Research 

See WFSrLAW guide following the Preface of this volume. 
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Introduced: 3/22/88 
Referred: Judiciary 

5-2078A 

1 IN THE HOUSE 

2 HOUSE BIL~ NO . 545 

BY THE JUDICIARY COMMITTEE 

3 

4 

5 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION 

A BILL 

6 For an Act entitled: "An Act amending crimes relating to sexual assault as 

7 they relate to persons who are mentally incapable . " 

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

* Section 1. AS ll.41.410(a) is repealed and reenacted to read: 

(a) A person commits the crime of sexual assault in the first 

degree if, 

(1) being any age , the defendant engages in sexual pene-

tration with another person without consent of that person; 

(2) being any age 1 the defendant attempts to engage in 

sexual penetration with another person without consent of that person 

and causes serious physical injury to that person; 

(3) being over the age of 18, the defendant engages in 

sexual penetration with another person who the defendant knows is 

mentally incapable and who is entrusted to the defendant's care by 

authority of law. 

* Sec . 2. AS ll . 41. 420(a) i s amended to read: 

(a) An offender commits the crime of sexual assault in the 

second degree if [THE OFFENDER ENGAGES IN] 

(1) the offender enga~es in se;mal contact with :mother 

person without consent of that person; [OR] 

(2) being over the age of 181 the offender engages in 

sexual contact [PENETRATiON] with a person who the offender knows is 

mentally incapable and who is entrusted to the offender's care~ 

authority of law; or 

HB0545A - 1- HB 545 



1 ill_ being over the age of 18, the offender engages in 

2 sexual penetration with a person who the offender knows is 

3 (A) mentally incapable; or 

4 (B) temporarily incapable of appraising the nature of 

5 

6 

7 

8 

9 

the person ' s conduct and physically unable to express unwilling­

ness to act 

[(A) IS SUFFERING FROM A MENTAL DISORDER OR DEFECT 

WHICH RENDERS THE PERSON INCAPABLE OF APPRAISING THE NATURZ OF 

THE CONDUCT UNDER CIRCU?-!STANCES IN WHICH A PERSON WHO IS CAPABLE 

CF APPRAISING THE NATURE OF THE CONDUCT WOULD NOT ENGAGE IN 

SEXUAL PENETRATION; OR 

(B) IS INCAPACITATED) . 

10 

11 

12 

13 

14 

* Sec. 3. AS 11. 41 is amended by adding a new section to read: 

Sec. 11.41.425 . SEXUAL ASSAULT IN THE THIRD DEGREE. (a) An 

15 offender commits the crime of sexual assault in the third degree if, 

16 being over the age of 18, the offender engages in sexual contact with 

17 a person who the o.'fender knows is 

18 (1) mentally incapable; or 

19 (2) temporarily incapable of appraising the nature of the 

20 person's conduct and is physically unable to express unwillingness to 

21 act. 

22 (b) Sexual assault in the third degree is a class C fel~ny. 

23 * Sec. 4. AS 11.41 is amended by adding a new section to read: 

24 Sec. 11.41 .432. DEFENSE. It is a defense to a crime charged 

25 under AS 11.41.410(a)(3), l l.41.420(a)(2), ll.41.420(a)(3), or 11.41.-

26 425 that the offender is mentally incapable. 

27 * Sec . 5. AS 11 . 41.470(1) is repealed and reenacted to read: 

28 (1) "mentally incapable" means a person who suffers from a 

29 mental disease or defect that renders the person incapable of 

HB 545 -2- HB0545A 

• 

• 



• 
1 understanding the nature or consequences of the person's conduct , 

2 including the potential for harm to that person; 

• 

HB0545A -3- HB 545 
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HOUSE FINANCE COMMITTEE 
LETTER OF INTENT 

FOP. 
cs HB 545 (Judiciary) 

It is the intent of the Legislature in enacting CSHB 545 
(Judiciary) that a developmentally disabled or mentally ill 
person not be deprived of the right of consensual sexual 
expression with a person who is not in a caretaker 
relationship as described in 11 . 41.410 (a) (3) (B) and 
11 . 41.420 (a) (2) (B), whether he or she lives independently 
or in a supervised setting. / ·. /.. /} . 

W {t,--effcz .,,_ ,,1y-' 
Al Adams, Chair 
House Finance Committee 
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Offered: 4/11/88 
Referred: Finance 

Original sponsor: 

IN THE HOUSE 

• 5-2078B 

Judiciary Committee 

BY THE JUDICIARY COMMITTEE 

CS FOR HOUSE BILL NO . 545 (Judiciary) 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION 

A BILL 

6 For an Act entitled: "An Act amending crimes relating t o sexual assault as 

7 they relate to persons whll are mentally incapable." 

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALAZKA: 

9 * Section l . AS ll . 41 .410(a) is repealed and reenacted to read : 

10 (a) A person commits the crime of sexual assault in th~ firs t 

11 degree if, 

12 

13 

14 

(1) being any age, the defendant engages in sexua l pene­

tration with another person without consent of that person; 

(2) being any age , the defendant attempts to engage in 

15 sexual penetration with another person without consent of that person 

16 and causes serious physical injury to that person; 

17 (3) being over the age of 18, t he defendant engages in 

18 sexual penetration with another person 

19 

2.0 

21 

22 

23 

24 

25 

and 

(A) who the defendant knows is mentally incapable; 

(B) who is entrusted to the defendant's care 

(i) by authority of law; or 

(ii) in a facility or program that is required by 

law to be licensed by the Department of Health and Social 

Services. 

26 * Sec . 2 . AS ll.41.420(a) is amended to read: 

27 (a) An offender commits the crime of sexual assault in the 

2.8 second degree if [THE OFFENDER ENGAGES IN] 

29 (1) the offender engages in sexual contact with another 

HB0545B -1- CSHB 545(Jud) 



1 person without consent of that persor1; [OR] 

(2) being over the age of 18, the offender engages in 

3 sexual contact [PENETRATION] with a person 

4 

5 

6 

7 

8 

9 

10 

..{Al who the offender knows is ment~lly incapable; and 

(B) who is entrusted to the offender's care 

(i) by authority of law; or 

{ii) in a facility or program that is required by 

law to be licensed by the Department of Health and Social 

Services; or 

(3) being over the age of 18, the offender engages in 

11 seY.ual penetration with a person who the offender knows is 

12 

13 

14 

15 

16 

17 

(A) mentally incapable; [IS SUFFERING FROM A MENTAL 

DISORDER OR DEFECT WHICH RENDERS THE PERSON INCAPABLE OF APPRAIS­

ING THE NATURE OF THE CONDUCT UNDER CIRCUMSTANCES IN WHICH A 

PERSON WHO IS CAPABLE OF APPRAISING THE NATURE OF THE CONDUCT 

WOULD NOT ENGAGE IN SEXUAL PENETRATION]; or 

(B) (IS] incapacitated. 

18 * Sec. 3. AS 11 . 41 is amended by adding a new section to read: 

19 Sec. 11.41.425. SEXUAL ASSAULT IN THE THIRD DEGREE. (a) An 

20 offender commits the crime of sexual assault in the third degree if, 

21 being over the age of 18, the offender engages in sexual contact with 

22 a person who the offender knows is 

23 

24 

(1) mentally incapable; or 

(2) temporarily incapable of appraising the nature of the 

25 person's conduct and is physically unable to express unwillingness to 

26 act. 

27 

28 

29 

* Sec. 

(b) 

4. 

Sec. 

CSHB 545(Jud) 

Sexual assault in the 

AS 11.41 is amended by 

11.41.432. DEFENSE . 

-2-

thix·d degree is a class C felony. 

adding a new section to read : 

It is a defense to a crime charged 

HB0545B 

• 

• 
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· ·~ 

• 

• 

1 under AS ll.41.410(a}(3), ll.41.420(a}(2), ll.41.420(a)(3}, or 11.41.-

2 425 that the of fender is 

(1) mentally incapable; or 3 

4 (2) married to the person and neither party has filed with 

5 the court for a separation, divorce, or dissolution of the marriage. 

6 * Sec. 5. AS 11.41.470 is amended by adding a new paragraph to read: 

7 (4) "mentally incapable" means a person who suffers from a 

8 mental disease or defect that renders the person incapable of under-

9 standing the nature or consequences of the per~on'e conduct, including 

10 the potential for harm to that person . 

HB0545B -3- CSHB 545(Jud} 
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STATE OF ALASKA 
1988 LEGISLATIVE SESSION ! . . " . 

1 

BILL VERSION: CSHB 545 (JUD) 
PUBUSHDA'IE: HOUSE 4/11/88 

I 
I 

REQUEST: 
FISCAL NOTE 

Revision Date: April 8, 1988 · 
Title: "An Act amending crimes relating 

Agency Affected: Department of Lav 
BRU : Prosecution 

to sexual assault ••• mentally incapable . " 
Sponsor : House Judiciary 
Requester : House Judiciary 

ComponentS : First. Second, Third and 
Fourth Judicial Districts 

EXPENDITURES/REVENUES: (Ibousands of Dollm) 

OPERATING FY88 FY89 FY90 FY91 FY92 FY93 
PSSONALSER.vtaS 
'IRAVEL 
CONraACIUAL 30.0 30 . 9 31.8 32.8 33.8 
SUPPUES 
F.QUIPMENT 
LANI> & mucrtJRF.S 
GRANTS, CLAIMS 
MISCElUNEOUS 
TOTAL OPERATING -o- 30.0 30 . 9 31.8 32.8 33.8 

CAl"ITAL I I I 
REVENUE I I I 

FUNDING: (Thousands of Dolhrs) 

GENERAL FUND 

I 
-o-

I 
30.0 30.9 31.6 

I 
32.8 

I 
33.8 

FEDERAL FUNDS 
OIHER 
1UTAL· 

POSITIONS: 

. J .. 

1 

~ -

I ~= . TEMPORARY 

-o- 1-~-~--------o_-__ · ____ -_a_-_______ -_o-_______ -o_-__ _ I 
ANALYSIS: (Aaach a separate page it~) 

the attached analysis. -0-.6y <=5~<!_ o/~F 

~~~~1.;,.e'P-ti:':.:tor Phone: _4...,6_5_-.... 36-.7..-2 __ _ 

Please see 

Prepared by : 
Division: 

Distribution (by preparer ) : · 
Legislative Fmance 

. Legislative Sponsor 
Requester 

tive Serfues J Oare : April 82 19~ 
cJ< • ~~¥b } FO({ 

race Berg tjaible, Atty . Gen. Date : __ A_p_r_11_s .... _1_9_88_ 

Off ace of Mwgement and Bud&ct , .. 
lmpaaed Ageney(ses) 

•' 
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CONTINUATION or ~ISC·A.L NOTE ANALYSIS . ·. 
For Dill/Resolution No. csHB 545 (Jur 

HOUSE 4/11/SE 

After further thought and evaluation, the Department of Law is 
herewith revising its fiscal note for HB 545. The department now 
believes that the number of occasions on which it would have to prove 
that victims are "mentally incapable" should be reduced from 24 to 15 
occasions. Thus, the annual amount required should be $30,000. 
Although the incidence rate in Alaska may appear high when compared to 
other jurisdictions, this is reflective of the high number, of sexual 
abuse offenders that are prosecuted in Alaska. The department's 
previous analysis of the cost of expert witnesses remains the same • 

. . -. -
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------------·---------------------------~~­No. 1 . . 
CONTINUATION o:r .FISC.i\L NOTE ANALYSIS . . . 

For Dill/Resolution No. 

Fiscal Analysis 

1st Dist 2nd Dist 

Contractual 4,000 6,000 
(Expert Witness Fees) 

Total 4,000 6,000 

3rd Dist 

·12,000 

12,000 

CSHB 545 (JUD) 
HOUSE 4/11/88 

4th .Dist Total 

8,000 30,000 

8,000 30,000 

Costs beyond FY 89 have been increased 3% annually to reflect inflation. . . 
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No. 2 

'I.ii\">) (__i' STATE OF ALASKA BILL VERSION: CSHB 545 (Jud) 
PUBLISHDATE : HOUSE 4/21/88 ~) 1988 LEGISLATIVE SESSION 

FISCAL NOTE 
REQUEST: 

Revision Dare: _ 
Title: "An Act amending crimes relating 
to sexual assault ••• " 

Agcv:;y Affected: Department of Corrections 
BRU:---------~--

Sponsor:-----------Requesror : __________ _ Components:----------

EXPENDITURES/REVENUES: (Thousands of Dollars) 

OPERATING FY88 FY89 FY90 FY91 FY92 FY93 
PERSONAL SERVICES 
TRAVEL 
CONTRAcnJAL 
SUPPLIES 
EQUIPMENr 
LAND&STRUCTURES 
GRANI'S, CLAIMS 
MISCEU.ANEOUS 

TOT AL OPERATING -0- -0- -0- -0- -0- -0-

I CAPITAL -0- -0- - 0- -o- I -o- I -o-

f REVENUE -0- -0- -0- -o- I · -o- I -o-
-. 

FUNDING: (Thousands of Dollars) 

I ~~1 ~--_-o_-~1---0-----~-----o---+--_-o----·~1·-_-o_-__,1---_o----t 
POSITIONS: I RJLL.TIME PART-TIME 
TEMPORARY -0- -0-

ANALYSIS : (Attach a separate page if necessary) 

-0- -0- - 0- -0-

This legislation will have· minimal impact on the Department of Corrections. 

&. ..... ~.~~ 
Pr ~--'b Susan E. Knighton, Director . · Ph 465-3376 

epcU\."U y: - . . . . one: -""1-"!"":~o:-----
Division: Adm1n1strat1ve Services Date: 4- 15-88 

. db c ~ ·o. :t! ' k~ a..('~ 4-15-88 Approve y o~ ~ate:-------
Agency: De artm 
Distribution (by preparer): 

Legisfative r1113llCC 

Legisl:itive Sponsor 
Requestor 
Offi!=e of M:111agement and Budget n..,ge _L of __!_ 
Impacted Agency(ies) r 



April 30, 1988 

MEMORANDUM 

TO: Senator Johne Binkley, co-Chair 
Senator Rick Halford, Co-Chair 
Senate Finance Committee 

FROM: Representative John sun 

P. 0 Box V 
Seate Capitol 

Juneau, Alaska 99811 
(907) 465·4990 

RE: HB 545 "Im Act amendi crimes relating to sexual 
assault as they relate to persons who are mentally 
incapable." 

I would appreciate it if you could schedule this bill for 
hearing as soon as possible. 

The purpose of this bill is to correct a gap in the criminal 
law as it relates to sexual assault against persons who are 
mentally incapable . current law does not provide penalties 
for sexual assault of these persons unless the assault 
involves penetration or force. Sexual assaults involving 
sexual contact are either not prosect1ted at all or prosecuted 
as "harassment." 

This bill addresses both sexual penetration and sexual contact 
assaults and provides a two-step penalty structure with 
harsher penalties for offenders who are caretakers of the 
mentally incapable. 

Finally, HB 545 provides a definition of a mentally incapable 
person which focuses on his or her lack of capability to give 
knowing consent . This would replace confusing and moralistic 
language in the current sexual assault statute. 

HB 545 has a $30,000 fiscal note from the Department of Law, 
criminal Division. 
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Section 
9A.H .010. 
9AA4.020. 
9AA4.030. 
9A.4-t040. 
9AA4.045. 

9AA4.050. 
9A.44.060. 
9:\.44.070. 
9A.44.080. 
9A.4·t090. 
9A.44.100. 
9:\.44.110. 
9..\.44.120. 
9A.44.900. 
9A.44.901. 
9A.44.902. 

CHAPTER 9A.44 

SEXUAL OFFENSES 

Definitions. 
Testimony-Evidence-Written motion-:\dm1ss1h1li ty. 
Defenses to prosecut ion under this chapter. 
Rape in the first degiee. 
~t irnmum term for first degree rapc-Restnc::on:; on rcle~se 

from confinement-Application co offenses before l:Jlv : 
1984. . . 

Rape in the second dt!grcc. 
Rape in the third degree. 
Sratutory rape in the first degree. 
Statutory rape in the second degree. 
Starutory rape in the third degree. 
[ndecent liberties. 
Repealed. 
Admissibility of child's statcment~onditions . 
Decodifications and additions to this chapter. 
Construction-Sections decodified and added 
Effective date- 1979 ex.s. c 244 . 

Library References 

-~ · 
to this chapte~·:-·_ 

Criminal practice. post·trial proceed· 
ings. departure from the guidelines. 
first offender. see Wash.Prac. vol. 
13, Ferguson. § 4321. 

Jurv 1nscructions. 
t'ncest. def1n1cion. sec Wash.P::ic. ·7 

vol. l I , \\'PfC -lo.05. -~ 
Sc.xual ince~course. definition, ~ ;.. 

Wash.Prac. vol. 11. WPIC 45.0L-rl' 
,) .. • . -............................................................ ~ 
·~ 

WESTI.A W Electronic Research · j· · 
WESTLAW supplements West's Revised Code of Washington Anno1ated anc! ' 
is useful for addi1ional research. Enter a citalion in [~STA-<::[TE for. ) · 
display of .:.my parallel citations and case history. Enter a constitution. ~ 
statute or rule citation in a case law database for cases of interest. .-

-::: 
Example query for INSTA-ClTE: IC 692 P.2d 874 

" Example query for Washington Constitution: =f 
Const. Constitution / s 8 -r 3 S .~ 

Example query for statute: 59.12.030 ·:.~· 

Also, see the WESTLA W guide following the Preface pages of this volume.~ 
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PTER 9A.44 

lL OFFENSES 

1.•-W ri tten mo1 ion-Adm i s~ihi l 11 v. 
1•m under this ch;iptcr. · 
l"t!C. 
.-i rst degree rapt!-Resrrictions on I 
-.\pplication to offenses before Jrel u y ·1 

t!grec. 
;rec. 
firn degree. 
C\t:cond degree. 
1h1rd degree. 

·s statement-Conditions. 
~dditions to this chapter . 
is decodified and added 
:x.s. c :?44. 

~· References 
:d- Jury instructio ns. 

Incest. Jefinition. see ! S, 

''· ml. 11. WPIC 46.05. . 
Sexual intercourse. definition, sec , 

Wash.Prac. vol. 11. WPIC 45.0I., 

:lectronfc Research 

"ised Code of Washington Annotated and 
Enter a . citation in I.'\STA~ITE for. 

•:1d case history. Enier a consritutioo, 
. e law database for cases of interest.' 

IC f-92 P.:?d 874 

~or.st i tution: 

~.Q30 

) wing the Preface pages of thi~ Volume. ' 

~ "'' 

sE.XL'AL OFFE~SES 

9A.44.010. Dcflnltlons 

As used in this chapter: 

4 \.~.1)1 l) 

( I) "Sexual intercourse" (a) has its ordinary meaning and occurs 
upon any penetration, however slight, and 

(bl Also means any ~netration of the vagina or anus however 
slight. by an object, when committed on one person by another. 
" ·ht:ther such persons are of the sar.ie or opposite sex, except when 
sw.:h penetration is accomplished for medically re1.:ognized treat· 
rnent or diagnostic purposes. and 

(d Also means any act of sexual contact between persons involv­
inl! 1he sex organs of one person and the mouth or anus of another 
wl;t:ther such persons are of the same or opposite sex. 

(1) "Married" means one who is legally married to another. but 
does not inc:ude a person who is living separate and apan from his 
llr her spouse and who has filed in an appropriate court for lega l 
separation or for dissolution of his or her marriage. 

(3) ''Mental incapacity" is that condition existing at the time of 
ihe offense which prevents a person from understanding the nature 
or consequences of the act of sexual intercourse whether that 
condition is produced by illness, defect. the influence of a substance 
or from some other cause; 

(4) "Physically helpless" means a person who i; unconscious or 
for any other reason is physically unable to communicate unwill­
ingness to an act; 

(5) "Forcible compulsion" means physical fo rce which overcomes 
resistance, or a threat. express or implied, that places a person in 
fear of death or physical injury to herself or himself or another 
person, or in fear that she or he or another person will be kic!­
napped; 

(6) "Consent" means !hat at the time of the act of sexual inter· 
course there are actual words or conduct indicating freely given 
agreement to have sexual intercourse . 
Formerly § 9.79.14-0, enacted by Laws 1975: 1st Ex.Sess .. ch. 14. § I. 
Recodified as§ 9A.44.010 by Laws 1979, Ex.Sess., ch. :?44, § 17, eff. July I. 
1979. Amended by Laws 1981. ch. 123, § l. 

Hlatoric.al Note 

Laws 1979, Ex.Scss .. ch. 244. § 17, re· Source: 
codified the section. Laws 1873, p. 187, § 37. 

Laws 1909, ch. :!49, § 185. 
Laws 1981. ch. 123, § I. in subsec. (2), RRS § 2437. 

added the language following -means Former§ 9.79.030. 
one who is legally married to another-. Laws 1973. Isl E.."1:.SCs.s., ch. 154. § l :!J. 
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ructing 
II "k1d · 
\COi Of 

1 rsl nr 
• 11 k1J ­
uc 11on. 
... rel:!'\~ 
~C \I.JS 

• t n~ or 
;i h~hr 
J I C:\ I · 

:h.:u 11 
, rnpul · 
11.l l bl· 
JO un· 
1;:ip1r:g. 
·h .. .\pp. 

J'lc: 10 

• ;:>h~s· 
-: rape 
lSlru,. 
Wash. 

rape 
.s.sum­
ia1I to 
•r was 
;e not 
O\ Cr· 
guilt. 

: COO· 
1085) 

1:itent 
.;rime: 
SlrJC· 
:agni· 

Wash. 

e!ont· 
... here 

first 
·'ash. 

of crn'r.plain1n~ \\1t11css where : 
ling rl!.'.ISlln I~ shim n. Stare 
(IQSO I Q-4 Wash.1d 133. 6 l9 ~· 

In artemp1cJ ran.· prose . . d d ,..~ CUl lO 
COLlrl 1 not abuse 11,; disc . . . , • . · rcuon 
n~ •ni; .nri11(1n 111 h.:l\o: i·1c1im 
~e~.:lll"d m.·r:t.i l hl.'Jith tn:atm~n~· 
,ur.-m:• I ~· P'~ ch 11i111-?h.::tl CXJ • 
\\ lic:r.· ~<·: ... ::J.int pr.: .. ,•nrc:d no m · 
linl! rc~~·· r ' 'h\ \ I•"~ ·ho Id h~ - • '""" , u a\'e 
:n11r.·~ ·•· ;"-'Ss1bly 1r.H!mJ:ic psv 
c:\.\ni: :- :.:.o ;; ""hen other more L-adi 
al J n..: -=~? in1rus1n: mcJ ns of 
her .:~::..:; ::- 1 :11y and pt>rcepruaJ 
"ere ;~esu:Tiably a\'3dable a d 
court .:a ~ei;.;ilyle ft issue ope~ fo~ · 
cons1dcJt 1<:>n if tcsumony showed 
vic11n; > pr:or mental history might 
hJd oc.u1r.g upon her reciunio 
e\ e:i1s .l: !I r.ie of inc1dcn1. State n 
mos 1 I ~"IJ I 04 Wash . .:!d -;-33 619v 
9bS . ' , 

In J~s.:r.ce of any compelling r .J 
mou~r.s Judi;e did not abuse di · 
by ren.;1ng 10 order a psychiatric 
nation of alleged rape: victim. S 
Demo~,· 1-J;-01 ~;; \\'ash.App. 15. 605 
~~~: Jt .: :med 9~ \\'ash.2d 733, 6191 

23. E\idence 
Evidc:.nce of sect etor-type tests, r 

~f ""'hicn tended to some dc:i;ree 10 
11 ~ore_ probable that defend31lt ,. 
gu11ty o! _rape anr. burglary "ith w 
he: \I.JS cnar~ed , was properly admi 
~c:sp11e .ll5.e:.1on that test resuits ·w 
~rrc le\JJ1: since they merely tended 
in~lude nm: in class oi people 
~-1gh1 h.J \e commiued rape. Sute 
~1cholas (1 9S3) 34 \'\ ash.App. 775 · 
P.2d 1356. ' · 

Statemcnr.s made by rape \'ictim 
phys1c1a:1 for purpose of diagnosis 
treatme:-:: are considcrt!d inhere 
~ruSt\.\ or.hy because declarant's well 
mg resLS or: truth of the stateme 
State: \ . Fleming (1980) 2i Wash.A 
952. 621 P.2d ii9. ! 

. Tes_umony of two \·1ctims. positiv 
1d~n11~:ng defendant as perpetrator 
1""~ cnmes.. was substantiaJ evid 
which pcrmined JUI"\' to d1sbdieve 
fendanr's alibi witneSsc:s and to fiod 
fendant guilty on two .:oun1s of first 

1 grec rape while armed with a d · 
5 dis· w;apon. St.ale v. Edwards ( 1979) 
,auon Y.ash.App. 893, 600 P.2d 566. 
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J •
11 

·c: showing lustful d1spos111on 
1·1 ;d (,~Iv be adm11ted in sex oifensc 

J><ni h~rc:. 11 tends to show lustful 1ncli· 
.J~ 11 

10ward offemfod female. State~" 
~~·~;~11 (1970) I Wash.App. 785 . .$64 

r ·J no 
• J •nc•" of complaints made bv fc . I\ I c ~ I . . 
I
. , rc:stric ted to bare comp aint un· 

~·I l h 1 f ;;::, •1J 1.:111c:nt 1s stnct y pan. o re ~ ges-
.. Js.:s of rape :ind s1m1lar crimes. 

:Jr. '·~' •· 1ng (IQ6 I) SS Wash.2d i7, 3o0 
,, ,ttt.. " 
i· :J 7~i . 

2-4. l'nanlmlt~ of jury 

Jury un:m1mlly w:is nQt ro:-iu1rcd ..;n 
one of two altern;illvc means .:har1o1cd 1n 
prqsccut ion for first-degree rape ~harg 
ing commission by l \l. O altcrn:it1ve 
means. where constitutionally su£fic1cn1 
e\•idc:ncc supported both charged alter­
nat l\cs. State v. Whitnc\· ll98i) 108 
Wash .~d 500. i3" P.2d 11 30. 

9,.\ . .i-i.045. Minimum term for first degree rape-Restrictions 
on release from conflnement-i\ppllcatlon to of .. 
fenses before July I, 1984 

' ~l) person convicted of rape in the first degree shall be granted a 
Jd·c:rred or suspended sentence except for the purpose of commit· 
rncnt to an inpatient treatment facility: Provided, That every person 
1.llltdcted of rape in the first degree shall be confined for a mini· 
::ium of three years: Pro1:ided furrlzer, That the board of prison 
terms and paroles shall have authority to set a period of confine­
ment greater than three years but shall never reduce the minimum 
ihrc:e·\·ear period of confinement; nor shall the board. release the 
convi~ted person during the first three years of confinement as a 
result of any type of good time calculation; nor shall the depan· 
mc:nt of corrections permit the convicted person to participate in 
an\· work release program or furlough program during the first 
1h~ee years of confinement. This sect ion applies only to offenses 
committed prior to July 1. 1984. 
En;icted by Laws 1982, ch. 192. § 12, df. April I. 198:?. 

Law Review Commentaries 

Forcible rape in Washington-crimi-
nal and ci,·il sanctions. 19 Gonzaga 
L.Rc1" 363 (1983/ S4). 

Library References 

Rape ~64. 
CJ .S. Rape § 86 ct seq. 
Probation. deferred sentences. see 

Wa.sh.Prac. vol. 13. Ferguson, 
§ 4318 . 

Sc:ntencing guidelines, mandatory 
minimum senrence. see Wa.sh.Pr:ic. 
v1;1. 13, Fcrgusor.. § .UOi. 

9A.44.0SO. Rape ln the second degree 

( 1) A person is guilty of rape in the second degree when, under 
circumstances not constituting rape in the first degree, the person 
engages in sexual intercourse with another person: 
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9A.44.050 WASHI~G TO~ ( Rl.\U~Ar; 

(a) By forcible.: compulsion: or ., 
(b) When the victim is incapable of consent by reason of· 

physicatly helpless or mentally incapacitated. :-

(2) Rape in the second degree is a class B felony. 
Formerly § 9.79.180. enacted by Laws 1975. 1st Ex.Sess .. ch. 14, 
Amended by L.lws 1979, E.x.Scss .. ch. :?.t4, § :?, t:ff. July 1. 1979. Rec 
as § 9:\.44.050 by Ll\\ s I Qi9, Ex.Sess .. ch. 2.i.i , § 1 i , eff. July 1, 1 
Amended by Laws 1983. ch. 118, § :?. 

Hls1ortcal Sote 
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trator". 

Source: 
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L.lws I OQQ. ch. ~-10. §§ I SJ, 184: , 
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L.Rev. 363 ( 1983/ 8-i). 

Library References 

R:ipe e;.1. 
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tercoursc. con~1i1utcd a threat of kidnap­
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as such, went lo forcible compulsion so 
as to constitute crime of second-degree 
rape. State v. Tuitasi (1986) 46 Wash. 
App. 206, 729 P.2d 75. 

Proof that male person had sexual · 
lercoursc with iemale, not his wife. 
that at ume she was int41pable of gh:':S 
her consent thereto Occ.ausc of wi.:.uw.1"1 

ness of mind, would establish corpus 
delicti of crime of rape under provis>om 
now contained in this s1.11u1e. SUte v, 
Meyer (195 1) 37 Wash.2d 759, 226 P.14 
204. ·; 

2. Included offeiuea . 
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sauh in the second degree under section 
of statute rcl:iting to assault wilh in1en;t 
10 commrt a felonv. defendant was a!so 
charged with attempted rape in the · 
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RJ;:x. s.:cond degree, elemcot.s, 
WJ..>h. Prac. vol. 11 , WPIC ~ 

'". 

Soles of Declsloa.s 

his own 
!:im's es· 
::<1J.1l in· 

Proof ti:.lt male person had ~ 
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1h.:i1 a: :t::ie she: was incapable of ,. ' 
her cc-n~nt thereto because of un.so 
ncss Qi mind. would establish ex> 
ddim o( .::-1mc of r:ipe under provisi 
now .:on1.:11ned in this s1atu1e. Stale 
~1eye~ t 19~1) 37 Wash.2d 759, 226 P 
204. .i.I: 

ltJdnap- 2. Joc:luded offenau 
·ny and . 
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Where defendant was charged with 

sauh in the second degree under 
J~~ee of starute relatin!!: 10 assault with in 
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charged 1411h attempted rape in the 
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J dc:1.'1'C~ und::r for.::iblr: ..:umpu1)io~ 
"" 

11 
•0 c 1ha1 ;1:i1u1c. and. unJcr Oi · 

"' ~os JS charged, pro\ cd and ins1ructed 
1' 11 the same e\·1dencc of physical \·10-
"~·_i~· on p:irt oi defendan1 constituted 
1cn·~Jssauh • • • commiued 14 1lh m1en1 
il"t<' ,rnmir rap-:" clement of rhe .:rime: oi 
h ' • ' d d h 

l 
• •11 1n the: .,econ e1qm:e .ln t e 

J'-~ " I ·J::~·inpl tl.l cn~Jge • n sc~ua intercourse 

• • • b~ :v rc:b!c! .:or.:;n.!:~: - t ~ ... · • 
of the cnmc: of Jttcmp1ct.l rJ:'.'·~ 1n · ::·. 
second de~n:e. only one ·1l:

0

•!n '><' · ..... , 
comm11ted. nn1 :wo: appropr:arc: ~e'1ic: 
d\· w.u 10 set aside 1hc: con\ icuon ni : he: 
l~s..ser offense oi auempred r:ip.: 111 !hc 
~cond degree. State \ . Hinl 1 IQ70 J ::.:: 
Wash.App. Q06. 59J P.:?d 1350. affirrncJ 
Q3 Wash.:?d 510. 610 P.:?d 13~~ 
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~t;~h person engages in sexual intercourse with anothe:- person. r.ot 
married to the perpetrator: 

(a) Where the \ 'ICtim did not consent as defined in RCW q_.l.A.! ... 
011Jl6), to sexual intercourse with the perpetrator and such la.:k r:i:' 
.:or.sent was clearly expressed by the victim's words or conduct. or 

( b) Where there is threat of substantial unlawful harm to proper· 

1y rights of the victim. 
( ~) Rape in the third degree is a class C felony. 
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9.-\,.µ.090 \\ .\SHI.\:LTU'.\ CRI \11 .\ \l (l)Q 

Soles uf Decisions 

lntenl I 
~farrlagc subsequ .. n1 10 <'rfensc J 
~tuhlp le con\ let Ions for same act S 
Pregnancy 4 
Sex life or \·h:llm 2 

I. Intent 

E\i.:ry l:l\ 1n~ •Jn of h;ind ~ up•ln frm:ile 
of ace of l1f!t:::n .J• •CS O(ll necc:ss;irth 
rrr.rl~ mtcn1 w h.nc .:arnal kno" i::.i!!~ 
Staie: '" Lc:ic h 119~0 l 3o Wa~h.2d oJ I. 
~ 1 ::i P.2d q;::~ 

2. SI!,; llfo of \'lcllm 

In a prosc..: t;11on i.,r .:arnal knowlecke 
()f icm.:iic .;-:-t tld. !C5t1monv concernrni? 
p~:n r a.:: ~ l'f tntc:..:•Jursc · b.:t\\cen de~ 
fend.:u11 and pnis.:cuting \\1tness 1s ad· 
mr:,:;rbk to sho,,· h:s lustful dispom1on 
tv\•Jrd her. :>:ate ' · Harold 1 l95J) J5 
\\'J; h.2d ~05 , 2i5 P.2d 393. 

Stale \\JS not required to pro\e prevt· 
ous chas111y oi prosecuting w11ne~. nor 
\\Ould proof ui unchastity in any way 
rebut state's proof that defondant •:arnal· 
Iv kne\\ female. or that she was under 
j~c uf eighteen years. or th;it she was 
not his wrf.:. ;ance former st;.tute mcrelv 
rented "anv i,:male child under the ace 
uf eighteen· \'ears." not any chaste female 
ur.de: eighteen y~ars of age. Stale '" 
Linton (19301 36 Wash.:?d bi. 216 P.2d 
i6l. 

In pros.:cu11on for st:itutory rape, C\'t· 

d~nce that prosecutrix had se~ ual inter· 
course wfrh 01hcrs rs not adm1ss1ble. 
51:11.: \'.Gay ( 1914) 82 Wash. J2J. lJJ P. 
i 11. 

9A.44.100. Indecent liberties 

J. .\hrrlagc subsequent to offen~ ~: 

In pru!.Ccut1un f,,r ~t:itutor• ra"" • • ,.,,. OQ 
•ine under ae:c ol consent. v.ho had ~inc:e 
married defendant, at is error to requife 
v.·1fe ro appc!ar an court for Purpose ~ · 
being iden11f1cd by \.atness. '·••hen her~: 
rnn..i111on as ro pregnanc\ v.as appareat \1il 
;ind c'.'uld be ubsc,...,.:d b): 17r::. thereby t'! 
111 reJ11 t: c1>r.~:i:!J ang wife .o ~come ·.-.;1• 1:1 

n.: s~ ;ig:11ns: Jcrcnd:ini. State \ . Winnett · 
1100;1 J~ \\'.Hh 03, Q_:! P. QQ.: ; 

4. Pregnanc~ 

lns:ruction :na1 ;:ir.:i;nan.::_. oi corn­
plamin!,! wir:-:c:'l . ;s r.ut in ar:c! of :::;e~ 
c~_1.:cnce !~a: dc: _~;can: 1s !!1J1 i1v of ;pe. 
.:11,ic Jct 0 1 ca~n;i, •rl tJ" lcdi;e .:har~~c 10 , _ 
inrorma11on. b .:orrcc: jtate~::nt of 'aw · ·; 
and :;uif1c11:nt c:iuttonar:. 1 n s::-~c : 1 on, J 
a::~ be needed. State \ . Je:-:nen 11961) 
55 \\';is~2d 171. 361 P 2d 739 . 

_I~ prosecu:1on for carr:.il bo ..... lecigc ~; 
CJ! !.:male unO::c:: age of .:onsc~:. :1 15 not "i. 
error t•' perm rt ;ury to con; rde: prcgnan- · ?i: 
-=~ of prosccutin~ -...11nc:ss as evidence 
that oficnse has b.!en committed and of 
rrme at \\ hich it oc.:urred. Sr ate r. Jen­
ncn (19611 :s Wash.2c Ii!. 361 P.:?d 
1JQ, 

Whac .:h.lr~~ is ;::irnai k::owledgc of 
child. pregnan.::. ;an be shown . .is it 
pro' cs corpus Jclicll and atf~ts .:redi­
brlit,. oi pros.:.:ut:1x. State v. Chambers 
( IOS71 50 \\°Jsh.:?d 139. 309 P.2d 10!5. 

5. ~tultlplc cnn\·lctlons for same act 
L.:g1sla1ur:! did not 1nten.: : ~al defend­

ant be con' ac!eC vf both non.:onsensual 
r3pe :md statutory rape for single aC1 of 
intercourse. St.11~ v. B1rgcn l 1982) Jj 
Wash.App. 1. 051 P.:?d l.iO. 

( l) A per3on is guilty of indecent liberties when hi! knowingly 
causes another person who is not his spouse to have sexual contact 
with him or another: 

(a) By forcible compulsion; or 

(b) When the other person is less than fourteen years of age; 

(c) When the other person is le:;s than sixteen years of age and 
the perpetrator is more than forty-eight months older than the . 
person and is in a position of authority over the person: 
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1 ':\SH l~GTO~ CRJ.\tJ~..\L coo 

f De-clalnns 

3. .\tarriagc su~ucn1 10 offense · 
In pro!>(.'cu11on for ~1.llutury rape 

0 
one under .lfc of con)(.'ni, "hi> n.:id sin · 
rnarned :frf.,nd an1. 11 ,, r::-rnr 10 :equirc 
""' tfc: 10 apr-:_ar 1n .:1-.uri fo1r pi;rposc ol 
~1n~ rdcr.1. ::cd b " 1:nc:h \\ hen her 
i; om.i111on

1 
.J.s t•, :-·~:iJn, ~ \\JS appareni 

and coulu C'<: 0?
0

<c.':"\ o:.! 0, iury. thereb 
in rc.ll11~ .: 1..' :::;-< ... ::_;: \\ de: :o :icc•,riic 1;,,11~ 
ne~\:ga~r.,: ..:e:~::.:.!:11 . St.II<'' · W:;inen 
( 1901) ~! \\.hi: . .; : ,)1 !'. QOJ 

~. Prcgnam:~ 

ln,1ruc::.:ir. ;!';a: ;irci;naoc~ of com. 
pla1n1ng .... ; ::ic~ :> :io1 in .:ind oi 11.seU 
C\ 1dcncc t:-: .lr d·::"e::2Jnl rs iru thv of spe. 
c1f1c JCI of .:a: r.J! i.: :1<1\,icdgc charged io 
intor:n~ r 1on . 1; .:or~ec1 SIJlc:rnent of law 
and >ulf1ca:~: :a•::. ·:·nary instruc:ion, J 
ar.~ be neea::d ~;.;:e '" fonncn 11961) 
5S Wash.2.! I; L k: P :!d iJO. 

In prose(u!lor. :o• .:.:irnal knowledge 
of female under Jf-: of consent, 11 is not 
error 10 p.::-m:1 ; i.:r:· :.:i cons1dc:r pre2nan­
cy of .Prosec'.J1:ng ..., 11ness as evidence 
1h.:i1 otfens.: nas O«:: comm i11cd and of 
11mc JI \• hi.::h 1: oc =-..: r~cd. S1ate ' · Jcn­
ncn 11961 1 ~S W.i;.!';. :?d 171 361 P"d 
i39. . ·~ 

Where cf:a:g~ ts .:..l~na ! knowledge of 
chtlc. pre~::.:i :i~:· :~ :'! b...· shown. as it 
prO\ eS cor;:>Us de!:.::: and affec1s credi- · 
bd11~ of pr'.:'seci.;:: : \ . Siat'' '" Chambers 
11 Q5il ~o Wasn :?c 139, J09 P.:?d 1o:s .• 

5. Multlple cnn\1ctlons for same act 
Lc:!11SIJIUr:' c :; :'!Oi tnlend thal defend· . 

ant ~c .:onqc:cc of :>01h nonconsensual 
r.:ipc and ;1a1..:1or: :-::i;>e ior s1nl!le act of 
1n:ercoursc. S1a:e ' · Birgcn ( 1932) 33 
\\ ash.App. J. f-:t P~d ~~o. 

e~t Jibenies when he knowingly 
his spouse to han· sexual contact 

·ss than fourteen years of age; or. 
I 

~ss tnan sixteen years of age and _ 
ny-eight monihs older than the 
authority over the person; . ., ,_ 

.... ~" 

sEXL\L OFFE.\SES 9 .\ .~.1 1.>0 

(d) When the other person is incapable of conS<:nt b~ re.:! :;c.n ot 
being mentally defective, mentally incapacit.lted, or physically help-
less. 

(:!) For purposes of this section: 

(a) "Sexual contact" me.lns .lny touching of the sexual or other 
in timate pares of a person ,ione for the purpose of gratifying sc\u.ll 
Jesire of either party. 

Cb) "Person in a position of authority" means any person who i:; a 
p.irent or act ing in the place of a parent and is charged with an~ of 
;:; parent's right:i, duties, or responsibilities to a child. or a person 
\\·ho is charged with any dut~ or responsibil ity for the heal th. 
\,dfore. education. or supen isi1Jn of a child. either indt!pcnJently 
ur through anoth~r. no matter how briefly. at the timi;: of the.: a1.: t. 

(3) Indecent liberties is a class B felony. 
F,,,rmerly § 9 .~.S8.IOO. enacted by U\\S 1Qi5 . 1st E.x.Si:ss .. .:h. ~:.- 0. 
~ JA.58.100. Recodificd as § 9:\.JJ .100 b\* Ll\ \S 1979. Ex.Sess .. ch. ~.!~. 
§ ti . eff. July I. 1979. Amended by Laws· 19S6, ch. IJI. § I. 

Historical Sote 

wws 1979, Ex.Sess., ch. 2-l~ . § 17, rt: · Laws 1qo;;, ch. JJ, § I. 
:o:-Jrftcd the secuon wnhou1 change. Laws lo09, ch. ~.io. §§ 1so. 1:io 

Laws I 9S6, ch. 131. § I, in subscc. ( 11. Laws I OJ5, ch. i .i. § :?. 
. r:;~ :ted subd. (c); relencred former RRS §§ :?.U I. :? .:.i: . 
,;.;:.d. ic) as 1d); in subscc. !11. insc:rtc:d Formc~ §§ 9.i9.o;o. ~.i9.050. 
,:;0!!1·.-ision dcs1gna11on "ta)"; and addc:J W \\ S 1:i:~. ch 1::-. § I. 
die. 1bl. Laws 1973, 1st Ex.Ses.•.. d1 

Source: §§ l::'S. l:?O. 

Code !~SI.§ 316. 

Law RC\·lcw Commentaries 

lm;,act of common law :ind reform 
s:a1uics on r.:i pc prosecuuons. Walla~e 
D. Loh. 5: Wash.L.Rcv. 543 (19SOl. 

llbrar:· References 

Infants s= 13. 20. 
Obsccnitv IP). 
CJ .S. As5auh and Battery§ 7J. 
CJ.S. Infants §§ S ct seq .. 95 et seq. 
CJ.S. Obscenity § 8 ct seq. 
Jun· instrucuons. 

Defenses. rape. second degree or in· 
decent libcnies, see Wash.Prac. 
vol. 11. WPIC 19.03. 

Indecent libenies. definition, see 
Wash.Prac. vol. 11. WPIC 49.01. 

Ir.decent ltbcnies, c:lcments, see 
WJsh.Prac. \·ol. 11. WPIC ~Q.O :? . 

lndccc:nt libcrt1cs, sexual con1.:ie1. 
dcfimtion. sec Wash.Prac. \OI. l I. 
WPIC 49.0J. 

Sc.~ual intercourse, defi nition, sec: 
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~ 11.41.410 ALASK.~ STATLITES § 11.41.4 10 

Incest a~ included v.·1th1n charge of rape. 
76 ALR2d 484 

Criminal re5pc,n51 bil1t~· of husband for 
rape. or as,ault to commit rJpt!. on 11.1ft'. 5~ 
ALR:?d 1017 

fr:ii;d or :mper:ona::r.:i rapt' b' 9: 
ALR~d 5?: 

lmpoter:.:~ .H delense !c chari;e of r3pe 
att .. mpt to rJ:;;; ? r a5:<.h: !: w11h in tt-n: t.· 
comrr.:: ra~ 23 . .\LRJa :,;51 

R.ipe or ;1:-:;: iJr offe-r.;t' !:>a.·ed or: 1nte: · 
cour:.. "' .: r: .... . , mar. .. ::.~ 1~ J!: .. c .. d:, 
mental ! ~ ci ttt~ c:t'nt. J: ALR 3d I :!:!7 ~ 
L 1 abi1 1 t~ 'i pJre:it for ir.,i ur~ tn 

uner.uni.:1 pa:....J child .:3·.;,...d b~ p.:rc-r.: , 
neJ'!:fence ~ : .-\LR3d 904 

Stt1zu~e- l'Jr d..ier.wm fc: ~u~p.,, .. of ..:om 

m1tl1ng rape. robbery. or s1m1lar offense as 
const1tut1ng separate crime of kidnapping, 
43 A LRJd 699 · 

Consent as defen~1: 1n prosecution for 
sodomv 58 .-\LRJd 6315 
~l u l tip le in;tances of for:1bi .. 1r::e: . 

cour$e '"'"h in11 ,am" .J .. !".,::dan1 Jnd •a:ne 
,.ict1 m a~ consrnutinc mJ :t:p1e c rime~ oi 
rJpe. :'1 .-\LR:Jd l:!:!S 

What cl)n ~ t11ut .. ~ ···rT~::;e rif - se ~ua : 
baller) · ~ 7 .-\LRJd : ~.:.· ·· 

Con:<1 . :u:1or:a i a~ 1fr3~ .. !J11.• !1m1tec t<:> 
protec::on ori .. mal.,; » r. .~ .?9 . .\LRJd 129 

\ ".il1d11y and rnn:::tr!Jc: .or. o! ·tJ::i:c­
detin1n1? crtmt- of rapt- t<o .nciud., dct1,1t·• 
tr;id1t10-nall.1 pun1;h;ib,.- J: ~vd 'l:r..' 1Jr th~ 
like. J . ..\LR4tt. ;009 

Se~. 11.41.410. Sexua l assault in the fi r s t degree. 1 a: . .\ person 
comm1t5 the crime of sexual as:;ault in the first degree if. 

11. being any age. the defendan t engages in sexual penetration with 
another person without con:;ent of that person: 

12 • being any age. the defendant a t tempts to engage in sexual 
per.etrat1or. with another pc-rson without consi?nt of that person and 
cau5e5 sertou5 phy51cal Injury to that person: 

•3• !Repealed. § JO ch -:-s SL\ 1953./ 
14 • _' Repealed . . ~ 10 ch -:s SLA 1983.J 
• b Sexual assault 1n the first de~ee is an uncla5s1fied ie lony and :s 

pun ishable as pronded in AS l~ .)5. ·~ 3 ch 166 SL..\ 197~: am~ 8 ch 
102 SL..\ 1980; am ~ 6 ch 143 SL..\ 1982: am ~ 10 ch 76 .$LA 1983 · 

Cross re ferences. - f llr ""1dence c.:· 
pa:t ~xua : c!lnduc: 1r. tr.a!.; .:ii ~e\ JJ ' 
as;ault 1r. ar.; . .:iecr~e or a;:empt to:· c.:·~ r:-. :· 
sexu3 i ass..au!t 1n an: del?T'et. 5e~ . ..\S 
l::? ~5 045 

Effect of amendments. - The- :~~ · 
amt!ndmer.: :::Et-nee ·-.l : aid;. ind Jc,, . 
cause~ or enc.,uruge.; 3 ;>E-r;on unor: I J 
vean oi al?E- lo eni::::;.:~ 1r. ;e>.i;a: 
i>enetrat1on .... ~1th another pers<>n" near the 
end of paraguph 3 • in ;ub:;ernon a 

The 19~:1 amendment submtuted .in 

uncla;;1tit'd felon~ and 1: pu:-;:;hJble 4,: 

pro' :ded 1 n .-\:3 I:! >.3 · for · J : :J;;; A :·.: . o n~ .. 
a: the .-nd <J! sub;t-c:ion :: 

The ~9~ 3 amend:n .. ~: rtpeJ '. e-d para · 
i?T3pn5 .3 and .i · oi "UDh•c:1or. 3 

Legislauve histo~· reports. - for l 

r1:por. -;r. Chapter 11)~ . SL.\ !9-:.L· HCS 
C558 51 ! . xt' 19~(1 ~nJtc.- .Jourr.a. 
Supplement. So H . ~la ~ J~ 19~r1 •> r l~'O 
House .Jour.ia! Supp1,;men t. So 79 ~lay 
:?8 1960 

SOTES TO DECJSIO~S 
I ~neral Cons1derallon 
U Fonner Law. 

A. ~nerally . 
B Age of Consent 
C. Procedure, 

I. GE~ERAL COSSIDERATIOS. 

History of fi rst·degTee sexual assault 
9ta tute. - See Reynolds\' State, Ct App 

38 

Op :\.) ::?15:? file So 6e90 " 664 P 2d 621 
• 1953• 

Constitutionality. - In order ta proH 
a \'1olat1on o( . .\S II ·'1 .~ lO•a •• I . the st.ate 

•-..:.:-t-1' ..... -~ . 

. ( 
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§ 11.41.420 CRJMISAL L AW § 11.41.420 

not appltcable to the crime of rape of a 
ptrs.in under !6 years by a person 19 years 
.Jr oider. made punishable by former AS 
11 15 130•a bv "Jn\' te rm of \'ears" 
E.it'n;hdv. \ 5iatt! c·t .-\ pp Op ~o 005 
f 1ie So j.!J9 ?3i P .!o ) •.II) :9~! 

What must be renected in sentence 
for forc ible rape. - .-\ ithou.:!1 :r,,,. ? t:!"Pt-· 

trJtor ?f ;1:ch a .:r:mo! .i; :'o re : ~ ~ "' ~ J ;it- mJ~ 
not be bevcnd ~~habil:iauon . th<' cnme 
1:;elf des.:r:e> c1> mmur.1ty cor.ot>mr.at .. in. 
t:'\ adrl1t1Gn to :cr.·1n .: rehabil1 ta t1ve 
purp.ises the ;.;ntt!nce mu;t ~e!~'°c: 3Udl 
condc:mnJt ;•)n l S 11.el! J~ act J~ a d.::..-~ .. nt 
to the ofTl'nder and to other; S t'"' ;om ,. 
5tJte. 5up Ct Op ~o : iJ6 f ile :-:o 
::!1~9· . 5J3 P2d ~·}-! 1975· 

Sentence for rape uphl!ld. - See 
c.ivrdon v 5t3te. 5up Ct Op S o ~ .; ; · File 
So !5J5 ., Sul P :.!d 77.! ! ~ 7::! . T .,;:;e~ \ 
State Sup Ct Op So l •)J! F:le S o 
;951 ., 521 P:!d ;j~6 197.; . s.,· ... ;om ,. 
State. 5up Ct L1p s., ; 1J'3 F .:e S o 
:.! 1 ~9 " 533 P .!d 9li-I 197 5 . .-\:ne: ,. State. 
Sup Ct Op So llJ7 f :leSo .! :.+.; ;33 
P .?d :.!.;o. moduied o.>r. ~ehear; ::;: .;.;- P .!d 
11 16 · 1975 ·. Colerr:Jn \' 51a:~. 5uo Ct 
Oo So 125~ f ile :\c :!331 . 553 r' .!d -l•J 
1976-. ~1.:klp1!!ak v Sta:~. 5!.:p C't Op 

So 1410 •f ile So .!915 . 5;;2 P.!d 097 
• 1977 . aff.i on reheanr.e. 57? P 2d 9~:! 
· 197~'. Bordew1ck ' 5t.i: t> 5•Jp C't Op 
So 1500 File S o 33-1 ! ;c;:.; ? 2d I '54 
1977 . ~f.Jrre ll ,. 5ta!l' 5i.;;: (: Op So 

1577 f lle So ::!'." 91) 57 ; P ~d '. :.!•)(• 197~. 
Aieunder ,. 5tJt~. 5up C: Op :\.:> 16:!:! 
f: :11 ~o 351J5 " 57~ P :!d 5~1 '.9 7 ~ , StJte 

,. WJ:!31~:e . 5up C: Op :\·) :031·1 f ile S o 
J ti9: 57~ P .!a ~7: :97: ~h.; r"'' State. 
Sup Ct Op So I '51:!0 f :ie S o .ii:• 3:.! . 5~7 
P 2d 975 1979 . Wune~' S'.;;:e Sup C': 
t)p So 1597 f ile ~v ·13~1 59.~ P .!d 9.36 
:979 . W1irnrom \' State. 5..:p Ct Op. So 
;9~7 Fli t-So .;535 . 603P '.!d91)6 1979 1• 

T Jte ,. St.ate. Sup Ct. Op So :!L''.!O •file 
So 4551) . 606 P .?d 1 • 1980•. ~talion ,. 
Su:e. 5up Ct Op S o .W.!7 File So 
3364 " 60~ P 2d 737 1980 ·: Alexander ,. 

Sta ti.'. Sup Ct. Op. So. 2077 1 Fiie So 
35:.?:.? •. 611 P 2d 469 • 1960 •. Cochrane v 
St.ite. Sup Ct Op So 2086 •file So 
453 1., 611 P:!d61 1980• Helmen· St.att. 
Sup C: Op S o :!!~l f ile So 43~3 .. 5:? 
P .!d ~5-1 1950. T:.ick!:eld ' State. 5i.:;; 
Ct Op ;.;o 2:.!1)6 f ile So .;.569 '5.!: P .!d 
I J.';I) :95! Eoer.; r.a11. ' Sl.lte. C: .-\~;> 
I )p S•) ti\}.) f:i ~ So 5.!39 .;;: I P ~d j:..; 
l~':'l. l\ompkoff" !tate. Ct .-\pp Op S .:. 

•)15 f :le So 5J:!4 ?:!oP:!dl 09: t95: . 
\\'d!1Jm; \' State. Ct .-\pp Op S r, !39 
f ile S o 567? . r55:! P 2d 47S 19~.:? 

Senlt>nce fo r rape held excessi\·e. -
:3.:t> .-\h, :k' State. Sup Ct Op. S i;. :! 1.!3 
f:le S o -1556 0, 6:3 P .!d l:.?5:! 19~) _ 

H1r.tz \' 5tate. Sup Ct Op So :?334 f. le 
S o J H l . 1)::!7 P .!d .!Li7 19~ I ·: Q•JJ!le v 
StJte. Ct :\ pp Op So 135 file S o 500? 
'552 p .!d 4~ 1 19;..! 

Ser.ter.~es .,f 15 years fo r rape .,( i>ne 
\!Cli m . lO ye.i:: •on•urrent w1!h t!':e 
:5·\'eJr te~ fo r burc!anz1ne her re> I· 
de~ce. !(• ~·ears for b;r;!arm~g anot~e: 
' 1c: :m • re::dtr.ce ;1 \ month; con.:-ur:"e:: t 
"'llh the IV·• tJ: burz:;. ::-: tc?rr.1 fo: ~;a:::: 
iJn tt:e ;econd ,·H·:u~: 15 ;.e.us ior :ape.:.:· a 
~h. :d ,·1c:1::: J:id ! t' ::ears c~ncur.ent "'-: :~ 
th~ l 5·\'t'Jr :er.ter.ce for burela::zir.z :::e 
timd \';Ctlm; re: :.ience for a total oi 4(1 
\'t'Jr~ 1ncar:erauon. v. J; error S ix " 
StJte. C: A;ip Op So l 57 File='" 5 -1~: 
65J p .!d l<'.1 93 I !~~:! · 

Sentence for rape too lenient. - ~ 
State ' LancJ::er 5up Ct Op S o l.!47 
Fde S o .!57! 55•) P ::?d l '.!57 197? . 

State \' Warnhe 5'..:;i Ct Op S o :r).3.:1 

f: le ;..ii) J691 . 57e P .!d 97! !97~ 5:a:e 
·• .1 .. n;en. Ct .-\cc; Op ;..lo 1::?6 f:ie S '=. 
.;.~79 . .;51j P.!rl .i~~ 19~.! 

Sentence for attem p1ed rape upheld. 
- 5.,., Shelton \' 5tat~ Sup Ct Op S : 
::?074 Fiie So 3g1j ~ . .;:: P.!d ::?-! !~~ ~· 
decided under former.-\~ 11 15 IJO• 

Sentence for assault with intent t.o 
rape upheld. - ~it f om1n ,. State. 5...:p 
Ct Op So ::!::?14 Fil~ S 11 5013 .. 15 !9 P .!d 
71i 19SO· 

Sec. 11.41.420. Sexual assault in the second degree. •a • An 
offender commits the crime of sexual assault in the second degree if the 
offender engages in 

11 • sexual contact with another person without consent of that per· 
son; or 

• 2 • sexual penetration with a per5on who the offender knows 
1...\ • 1s suffering from a mental disorder or defect which renders the 

person incapable of appraising the nature of the conduct under r1rcum­
stances in which a person who is capable of appraising the nature of the 
conduct would not engage in sexual penetration; or 
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§ 11.41.430 ALASKA STATUTES § 11.41.434 

t B 1 is incapacitated. . 
•b1 Sexual a.ssault in the ::econd degree is a class B felony. 1§ 3 ch 

166 SL:\ 1978: am § 1 ch 78 SLA 1963 

Effect or amendments. - Th"' i ~ ~.J 
am.,nd~ent r"'"' rolt" ~ub~cu.:> n a 

~OTES TO DECIS IOSS 

for cases cons truing forme r crime of 
rape. ;ce note,; to A5 l l 41 410 

Attemptt>d sexual assault in the fir st 
degree and sexual as~auh in the sec· 
ond degree are do.>sel>· related. ;1nce 
sexual ? .. ne~rat1.:>n in•oi\essex•JJl .:.intJc~ 
and bo>th of'!'en~.; proceed on a tht-o ry ilf 
coerced J;;ent S1cholson .,. State. Ct 
-~?P (•p So l '?3 f ile S o 6~9:? . o5o P :?d 
1:!09 19~:? 

Constitut ionalitv o f conncuon 
~·here originaJ charge was under A5 
I \.41..110. - Where deiendanl .,,·a; 
ch.irged with at'. .. mpted ~t? xua; a ;.;ault in 

the :ir:<t d~~ee he "'a; ther ·!b: as;ut:'le<i 
tci h.i,·e n.>llCt' that he m1tzht ~t- .:or.v1cted 
oi ;.econd·decr .. t? ;exua l a:~aui: !:>e.:Ju;e .:>i 
tne ; 1mi!ar1t1E» in the elem.:nt,; oi '.he tw·; 
01"!"enses. a~d his conv1cuon fo r the l.i:ter 
c.tTen:e did not v1olJte d!.!" prc•ce;; 
Sichoi ;.;n v 5tJte. (t App Up Sv 193 
Ftle So ol9:.? . 056 P 2d 1:.?09 l~~:.:! 

E,;dence. - Whtre victim " vk,; •J:i : r. 
tht? c; Jrl~ mom1n~ hours to !ind deier.cant 

1n her 0..0 .i:id fond I 1r.1: hc;r brea;: and 
"' ho!re ;he :e:11f.ed • that she "- a.5 
:e-r.ipt;rJ:1ly .r. ; h.;,ck and airJid he w1Ju ld 
hurt her. a ;ur;. c,;u:d 1ind that •:1c:1m ~ 
m•.·mentar;. a.:q".Jie;cen.:e 1n defendant"; 
fondhnll her br'.!a5t constituted x-c· 
or.d·deiree su:.:a l a~:ault S1chol;,vn v 
:3t3le. Ct App Op So 193 File !'o '5 ~ £!:.? · . 
656 p :.?d 1209 19~::? 

Instructions. - r ne tr.a l ;udg!.! did not 
err 1n refusing to in:Hruct on the :.,;,..-.er 
1nc!uded offense oi J::empted ;...xua l 
c~ntact 1n 1!:e ;ecor.d ~e:-irree J ohn;i;r. ' 
St.it.e. Ct App Op S ·; .!67 •f ile S v 006.? 
665 p :?d 506 t si.;3 

Sentence upheld. - St'ntence oi t?l i?ht 
year; "' •th :I-Jet' ~ <'l~ ;i;;pe:ide-; ·for 
;exual a;sa!.l!t :n 1he ;..;cone! .:j.,~t"f "'l; 
not dear!~ ::::;:ai(en iiv"' Jrd' St.l!e C: 
App Op S·: ::?>;(• F .. t So; o0:!7 6\::?J . 
'504 P .?a ?VJ i!l '! j 

Cited 1n 5t.J rt- : ,. 3t.i:e. Sup Ct Op S o 
::?·.?5.? flie S ·l 3595 o.'!5 P .?d ~:.:!LI : '3 ~•J 

Sec. 11..11 43V [Repea lt-d. f 10 ch ;-s SL~ 19~:3 For current law. 
see AS l l.4 1A201a 11 21.j 

Sec. 11.41.434. Sexual abuse of a minor in the first degree. •a 
An offender commits the crime of sexual abuse of a minor in the fi rst 

degree if 
11 • being 16 years of age or older. the offender engages in E-exual 

penetration with a person who is under 13 years of age or aids. ir.duces. 
causes. or encourages a person who 1s under 13 years of age to engage 
in sexual penetration with another person: or 

t 2 • being 18 years of age or older. the offender engages in sexual 
penetration with a person who is under 18 years of age and who 

1A 1 1s entrusted to the offender's care by authority of law: or 
1B 1 is the offender's son or daughter. including an illegit imate or 

adopted child. or a stepchild. 
\bl Sexual abuse of a minor in the first degree 1s an unclas~1fied 

felony and is punishable a~ provided in AS 12 55.1 § 2 ch i8 SLA 19831 "' 

• ! 
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. : .'4l J.J. 

131. The amendmenl also red~s1gnnled 
former sub~t1on lbt a& sub&ecl1on 1c1 and 
added present subsection 1b1. 

NOTES TO DECISIONS 

Applied 1n Qu.Jll~ v Slat.e Ct App IJp 
~o 138 • fll~ So 5ti66•. 65.: P .:!d 41!1 
119.,:!1 

Sec. 11.41.460. Indec"? n t exposure. 1a 1 An offender comrr. 1t.5 the 
crime oi indei:ent expo5ure 1i the offender intentionally expo:;es the 
ofTtnder"~ genitals to another p£:r;:.on with reckles.5 d1:;reg3rd for tht­

o!T1:n;:;1v1:, 1n::;ultmg. or fn ghtt?ning efTt'Ct the act may have 0n th.it 
perso n. 

•b• Indecent exposure beivre a pe rson under 16 yean of age :s a das;; 
A misdemeanor Indecent expo::;ure before a person 16 years or .ig~ 0 r 

older 1s a cla.5s B misdemeanor. 1 ~ 4 ch i6 SLA 19531 

Sec. 11.41.470. Defin itions. For pu rposes of AS 11.41 410 -
11.41 4 ';'0 . unless the context requi res otherwise, 

I l 1 "incapacitated" means tempora rily incapable of appra1:1ng tl':e 
nature oi one's own conduct and physically ur.able to exp:-e;;s 
unwillingness to act : 

12 1 "nctim" means the person alleged to have been sub;e.:ted to 
~exual assault in any degree or sexual abuse of a min0r in any di:gree: 

131 "wtthout consent"· means that a person 
1,.\1 with or without resisting. is co~rceci by the use of force: a,;a1r.st 

a person or property. or by the express or 1rr.pl1ed threat oi death. 
imminent phys .cal inJury . or kidnapping to be mt11i:ted or. anyor.e. or 

18 1 is incapacitated a.5 a result or ar. act of the defendant . 1 ~ J d: loo 
SLA 1978: am ~ 5 ch 76 SLA 19631 

Cross reference-. . - f ll r .:!e1in1t1•: n r.,f 
term: used in th." :. : le .iet' A~ Ii ~: 9f.11J 

Effect of amendments. - Th ... l 9f\J 
amendm.:nt d.:l~ted ··1ha1 a p..r::un t.' · 

preceding •·t~mp;ranl~ 1n,apub 1 ~· · .rnd 

;t;b;t:iuted ··c.r.t>: .;14 n condu.:1 J:;a i. ~ 
··h:$ c.>nJuct and :~· · 1:; p.irJ~rra;;n I Jr.c 
aele1t-d ··1 rr.rr.111Ent"' pre-:ed1ni; ·d .. .;1r. .1:;,j 

precca1nt1 · ~ .:::i.;pp ani;- 1r. p .. rJbrJ;;h 
IJ .. A• 

~OTl::S TO UECISIOSS 

Applied 1n Nu:hul,,.,n \. Si...k. Ct App 
Op ~o 19:J •File So 619::? · 6.'i6 P :!d l'..!119 
• 19o2 •. Juncb~ v St ... te. Ct App (JIJ ~" 
259 1 fil~ !-io. 56u6•. 665 P'.?d .Ju • 1~!!3 • . 
Reynolds v State, Ct App Op So :?6:: 
1F1le So 6890 •. P 2d • 193J • 

49 

... 

Quot~d 1r. w.,.,J, \ ~[jlo: :it..p L': 0~ 
Su :?ll9e ·Filr s .-. tii3u P .!:l 
• 19oJ• 

Citt>d 1n H.Jrt !.-~ ' ~ t.Jte Ct App O;, 
So 153 1 f il ~ So 57J7 · 653 P :?d iv5.! 
• 19!1;?1 
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§ 11.41.440 ALASKA STATL'TES SL'PPLEME~'T § 11.41.445 

Sec. 11.41.440. Sexual abuse of a minor in the fourth degree. 

'.'tOTES TO DEC.:1510SS 

Specific intent crime. - Sexual .ibu;t> 
or a minor 1 ~ a .3pe-ctfic 1 n~nt crime J EC 
v State. Ct App Op S c 371 File :-lo 
6606 -. Gel P :?d 1Jse 191!'4 

lnstructioos. - The tnal cour. e!'"ted 
m 1t.s mHr.ic11on~ reprd1r.g the men:; rea 
required for ;exua! abuse of a mmor un· 
der former A5 11 -I : -1401a 1• :.! and contnb· 
uung to the delinquen.:y of a m:nw undo.'r 
fonn<?r AS 11 . 5~ 130 a·•-1 · Flink .- S!..l!e. 
Ct App Op. So 370 •File So,; 6S':i2. 
7060 '. 683 p 2d 7:?5 ' 1964 

Although the tnal court l' rred :n refu: · 
ing w gwe defondant"s proptJ.;.,d inm·uc· 
lion that he had ~ have a ;pec:ric 1r.tent 
to aro;iu.;.;o or gratify h1~ or the child's ;ex­
ual de$1 re• m order to be convicted or v10· 
lat ml? fonner A.5 11 41 44•Jo a ·· 2 . t!-:1;; 
error. Wa£ harmlo.'ss beyond reasonable 
doubt where the JUry was toid tb: defer.· 
dant had to k.nowmgly .:-n~a!'e 1r. ;cx·Jal 
contact with the child J EC v State. Ct 
App Op So. 37 i f ile So 6606 . 6~1 P :.!d 
t35e , 19~4 •. 

Probatiooan· !H!otence. - Althoul?h 
a probat1onar:.· °;entence may properly oe 
u;;,;d when a fi rst offender 1s con,·1cted of .l 
class C fe lony 1nvolvmg .exual abuse of a 
child. 3uch a 5ent.ence will be lppr:ipr.ate 
only 1f m1t1ga1ing circumstance; exist and 
the offender 1s a pr.m1s1ng cand1da:e fo r 
rehabd1tat1on through probationary ;;;.i . 

po::-v:;::on .$Lite v C'oa~ Ct App Op Sil 
2!:.' : Fd t> S o 7!0~ . ,3.;9 F ~d 1329 :9~3 

Con,;ction under pre-1983 section 
upheld. - ~" ~1oor • State. Ct A;:i;:: 
Oi: So 54J File So A·.3 : 5 . 709 P .?<! 49: 
. ;:;.~5 

C'oo,;ction aod seot.ence under 
pre-1983 SM"tioo upheld. - See Depi: ·• 
StJ:<-. Ct App Op S c- 390 Ftie So 
7(11: ~ . 6~i; P 2d 7L! 19:'4 •. 

Connctioo re,·ersed. - C.:.n•1m.,:i 
ur.der ten ?rt:· 19~3 •ers ior. of this ~:or. 
... -.1; ~eve~-...i wi":ere the ; ury 1••as not p:-cp­
er '.:. in:tr.J~ted rega.'"tllng the cuipable 
mo:>nwl ;tat.: for the m:ne Potts v St.lt.e. 
C: -~PP Op S o 553 -F1 ie So A·247. 712 
P ~d 3i;5 19S5• 

Remand in light of Flink " · Stat.e. -
C 3.'<' ln•olving a non·JUI:o' tnal under ti::;: 
;ec:wn a; 1t read befo re 1983 11•as re­
ma:ided for appi1ca:1or. oi the s~1f:c in· 

:en: st.l:id.ud that :.he defendant ac~e-d 
"' :th tht' Sp;?1:1fic intent ~ ach1t.'•e h1; own 
~x·Jal arou;al ':>r the ;exual ar•JUsal -,f :he 
'1c::m Colgan v St.ate. Ct. App Oi: S 0; 

554 F1leSo A·5E9 . 711P:?d533 :!'fr 
Applit'd in H11:g~ v 5t.ate. Ct Ap~ Op 

So 3·H -File :-lo A-40·. 676 P ::c '5 lli 
1~54 . 
Cited I ii .St<!tc v R.H . Cl. Api: Op So 

; 75 Fill' \ o 776~ . t)i..3 P 2d :.!6:? :!?~ 
l\:.:.z1re' .St<1te. Ct App Op S o 59 : File 
S ,) A-~33 . 715 P '.!d 272 • 19~6 

Sec. 11.41.443. Spousal relationship no defense. In a prosecu­
tion under AS l ! 41.410 or 11.41.420. 1t 1s not a defense that the 
nctim was. at the time of the alleged offen~e. the legal spouse oi the 
defendant. l§ 1 ch 43 SLA 1985 1 

Sec. 11.41.445. General pro\;sions. 1a 1 In a prosecution under 
AS 11.41.434 - 11 .41.440 it is an affinnative defense that, at the time 
of the alleged offerue. the victim w~ the legal spouse of the defendant 
unless the offense was committed without the consent of the \1ct1m. 

/b1 In a prosecution under AS 11.41.410 - 11.41.440, whene\·er a 
provision of law defining an offense depends upon a victim 's being 
under a certain age. it 1s an affirmative defense that. at the time of the 
alleged offense. the defendant reasonably believed the victim to be 
that age or older, unless the vict im was under 13 years of age at the 
time of the alleged offense. <§ 3 ch 166 SLA 19i8; am § 2 ch 43 SLA 
1985) 
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MAR 30 ·ea ~e: 2J LIO - HllCH 277-6112 

325 ea113rJ. 4t1i i:1oor 
Al'lcf\orage, Al<. 99501·2606 
(007) 27 4-3654 TT 0 

March 29, 1988 

Representative John Sund 
Chairperson 
House Judici·ary committee 
P.O. Box v 
Juneau, Alaska 99811 

Deer Representative Sund: 

ADVOCACY SfRVICES OF Al.ASKA 

127 S. Franklt f'I 
JUl'ltCIU. AK. ~801 
(907) 586·1627 TT 0 

·2so C1.1nman. s1.1.1e 3~ 
Fatrba:itcL Al<. ~701 
(907) 4!6-~070 T f 0 

I understand that your co~mittee is considering House Sill 545 
which would change the ci..minal atatutes ralating to sexual 
asaa~lts committed against mentally incapable adults. This 
lA~t,.,. 1 • ~" •mriri,,,.t t:l\!.e bil.l. :i.nd \\o common4 yg"' ~w~ l,.Q~J.u1ii1 1..hct 
initiative on this important issue. 

A ~OOOft~ inoidont ~~ the u~-~v.vJ.ww ~~V~lQpmen~aJ. ~en~er conc!u­
sively demonstrate1 the need tor this type ot legislative action. 
In that case, a !tatt member was diacovered while having sexual 
contact with a severely impf red re1ident who clearly could not 
conaent to auch activity. we ware all shocked to discover that 
sexual contact without oenetration 1 n 11t11t"., ,..~ "'"'"""•~::i"',...•• :1.a AU. ~ 
crl.me unaar current statutes. This loophole ~ be closed a1 
soon as possible . 

I also understand that your ColM\ittee's bill would in~rease the 
penalties tor sexual assaults committed a;ainst mentally incap• 
able adults by care givers. We fully aupport these efforts. we 
must send a clear message that such violations ot a position ot 
trust will not be tolerated. 

Again, I appreciate and support your ef~orts to protect theee 
ViJlnerable member1 of our community. Plea1e contact me if I can 
ba of any aa1i1tance. 

Sincerely, 

Jettray L. Jessee 
supervising Attorney 

Jt.J:dw 



ALASKA NETWORK 
ON 

DOMESTIC VIOLENCE 
AND 

SEXUAL ASSAULT 
· 130 Seward. No. 301 • Juneau, Alaska 99801 • (907) 586-3650 

Ab<l-Womt"I AICI '" Cr11111Av.A1C: 
Ad\'OC.'llft (Of Viclllm OI Voe>lrnct !Al/VI, 

Aidin1Womtn1n Abu~ 'nd lb~ Emfflr"C•ft 11\WAAEl. 
Al~IU Womtn'1 ~re. Ctnltf tAWllO: AlctlC Women in'""' IAWIO: 

krins S... Wo!Mn't Croup tBSWCI; Em~ Womft\'1 Shtnrr: 
IC.od~k 'Nomefll ""°"rct & CnMI C enttf tKWACO; 

Manli~ "'slON/ Wornen'1 Ctllll ~; MEN. Inc.; 
SMt & i:tar•Flft EIMronmtnt !Si\f'El; Slbns Apinll Famly Violenct tSAfVl: 

Soul~ Aillb COUl!Ctl fat lht 

"-ntion ol Child Sel11.1I Alwult tSWACPCSAt: 
South ~11111111 Womm1 SrfvlCn ISl'WSI: 

Standing ToSflh« Ap1nl( lb~ tSTAAt: Tundra Women'\ Coililt0n flWCI: 
Vlllt'Y Womtft'1 ""°"rct Ctntff IVWRO: 

Womtft 1n Cra<1 CounM!int & 11 .. 111nct 1WICC1.1: 
Womtn in S.ft Hamn IWISHI; Womtn'1 ~rct & Crila Ctnlff IWllCO 

SUPPORT OF HOUSE BILL 545 
AN ACT AMENDING CRIMES RELATING TO SEXUAL ASSAULT AS THEY 

RELATE TO PERSONS WHO ARE MENTALLY INCAPABLE 

The Alaska Network on Domestic Violence and Sexual Assault strongly 
supports House B!ll 545. Current law does not sanction sexual 
assault of the mentally incapable unless the assault involves 
penetration. This bill would close this significant gap by 
criminalizing a se xual assault that involves sexual contact. 

I t also chang~s the statutes to most severely penalize a person ln a 
position of legal authority over a mentally incapable person who 
sexually victimizes their charge. A caretakers has a special trust 
relationship with his or her charge that carries with it power over 
and knowledge of the mental incapacity of the victim. Caretakers 
who abrogate this trust by preying on this special relat i onsh ip 
should be the most severely penalized . 

Mentally incapacitated people are very vulnerable to sexual assault. 
The Network is aware of two studies on this subject. The first was 
the Seattle Rape Relief Disabilities Project completed in 1981. In 
this study, 75% of the developmentally disabled people surveyed had 
been sexually assaulted during their lifetime. 99% of the 
perpetrators involved were known to the victims. 

The second study was conducted by the California State Committee on 
the Sexuality of the Developmentally Disabled in 1986. Statwide 
profess i onals working in the field in California agreed that 98% of 
their clients had been victims of sexual assault. The study also 
concluded that developmentally disabled people do not self report 
because of their vulnerability in general; the fact that they are 
frequently dependent on their assailant to meet bas ic needs; their 
lack of awareness of the benefits of reporting; and their lack of 
awareness of the services available to them. It was found that 
professionals often do not report because of a lack of knowledge 
about their legal obligation to report <California has a mandatory 
reporting law for abuse of the developmentally disabled.>, and their 
perception that the system w.i .. 1-.l not adequately respond . 

This last point is 
there is currently 
person who has been 
occurred. 

extremely relevant to Alaska given the fact that 
no legal response to a developmentally disabled 

sexually assaulted unless actual penetration has 

The Network strongly urges passage of this bill. 
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STEVE COWPER, GOVERNOR 

PUBLIC DEFENDER AGENCY 900 W. 5TH AVENUE 
SUITE 200 
ANCHOAAGE. ALASKA 99501•2090 
PHONE: (Q07) 27i-754J 

Rep. John Sund, Chaiman 
Bouse Judiciary Committee 
P. o. Box V 
Juneau, Alaska 99811 

Be: · HB. 545, 

Dear Representative Sund: 

March 29, 1988 

Thank you for r~uesting my comments on BB 545. 

This bill fills a significant gap in the existing criminal code 
by penalizing sexual contact with mentally incapable people, 
those who are incapable of understanding the nature and 
consequences of their conduct. It also increases the penalties 
for sexual penetration offenses committed against a mentally 
incapable person by someone with a legal duty to care for the 
person. Adults who are developmentally incapable of giving a 
meaningful consent to sexual conduct should be protected from 
being sexually victimized. The harshest penalties fit10Uld be . 
imposed on thoae who exploit the mentally incapable by abuain9 
their positions of legal authority over them. 

Because this bill denies a category of adults the ability to 
consent to the full range of voluntary sexual behavior, the 
elements of the offenses and the definitions which they use must 
be narrCNly drawn to protect those who require protection but not 
to deny a fundamental right to thoae who do indeed have the 
capacity to consent to sexual behavior. Given the need for 
sensitivity in drawing linee in this area; the bill'e focus on 
•1e9al authority• aa a requisite for the more eerioua crimes is 
substantially preferable to using broader concepts of having any 
position of authority or being temporarily entrusted to care for 
someone, such as are used in the child sexual abuse laws. 
Someone entrusted by law to care for a mentally incapable adult 
will always be in a position to know the extent of that person's 
incapacity, and the professional caregiver status makes any 
S$xual ov~rture inherently coercive. By contrast, a neighbor or 
friend occasionally entrusted to care tor a mentally disabled 
adult may develop a genuine friendship which leads to a 
noncoercive sexual relationship, which is fully consensual but 
for the one adult'& being so mentally impaired that the law 

... 



defines him or her as legally incapable of consent. Though 
knowingly engaging in a sexual relationship with a mentally 
incapable person may be criminalized, the severe presumptive 
sentences for unclassified felonies should not apply to the 
neighbor or friend situation. 

section 2 leaves the current statute on sexual penetr~tion with a 
person wbo is temporarily incapacitated -- e.q., a person who is 
extremely intokicated -- unchangeo, except that the term 
"incapacitatea• has been eliminated. That is, former AS 
ll.41.420(a) (2) (B) would be .420(a) (3) (B) under this bill. The 
term "inca~acitatea" has a very different meaning in Title 13, 
and it is helpful to eliminate the confusion which arises from 
giving a term two different meanings. Section 3 cteatee a new 
offense for sexual contact with a temporarily incapable person. 

Section 4 provides that a person who is himself or herself 
mentally incapable cannot be charged with a crime of sexual abuse 
of another mentally incapable person. Practically speaking, the 
defense of mental incapability pr av ides a means of : 
deer irni nal 12 ing sexual conduct between mentally incapable people. 
Between incapable people, sexual conduct has none of the 
exploitive character that exists when a non-incapable person 
preys upon an incapable person. such conduct is ordinarily 
voluntary (even if the parties lack the legal ea~acity to 
•consent"), and it occurs almost exclusively within institutions 
for the mentally incapable. It ie better dealt with through 
institutional rules than through the criminal justice system. 

section 5 provides the critical definition of wbo is "mentally 
incapable." The proposed definition is far preferable to the 
definition in current AS ll.41.420(a) (2) (A). The pres~nt 
definition depends on a common morality, presuming that an 
incapable person's consent is invalid when the consent covers 
se~ual ~ctiv ity that a •normal" (non-incapable) person would not 
consent to. That definition is va9ue1 it ie both hard to prove 
and hard to defend against in a pluralistic society. The 
aef inition in section 5 focuses on the reason why mentally 
incapable aaults should not be capable of giving valid consents 
to sexual behavior: a consent i6 meaningless if it is given by 
someone who does not understand the potential harm in the 
situation. The proposed d@f inition is significantly more 
protective of the mentally di£abled than comparable statutes from 
other states. 



I appreciate this opportunity to comment on this bill. Please 
let me knew if I can provide any further information or 
assistance on this bill. 

very truly yours, 

~~ 
Dana Fabe 
Publ ic Defender 

DF: rjb 
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DEPART~IE~T OF LAW 

CRIMINAL DIVISION/ THIRD JUDICIAL OISTRICr 

OFFICE OF THE DISTRICT ATTORNEY 
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March 29, 1988 

.House Judiciary Committee 
Box V 
Juneau, Alaska 99801 

Re: House Bill 545 
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STEVE COWPER, GOVERNOR 

~EJLY TO: 

~ 1031 WEST 4111 AVENUE. Sl!ITE 520 
ANCHORAGE. ALASKA 99501·5906 
PHONE: f907) 277.a622 

C P.O. BOX 470 
DILLINGHAM. ALASKA 99576·04 70 
PHONE: 1907) 8'2·2'82 

c 145 MAIN STREET LOOP. ROCM 2or 
KENAI. ALASK4 99611·9998 
PHONE: (907) 283-3131 

G 326 CENTER AVE. SUITE 205 
KODIAK. ALASKA 9961S.9998 
PHONE. (907) 486-574' 

D 809 S. CHUGACH ST .• SUITE 3 
PALMER. ALASKA ~9645·9998 
PHONE. (907) 745·5027 

C PO. BOX 671 
VALDEZ, ALASKA 99686·0671 
PHONE: (907) 835-2462 

Sexual Assault of Mentally Handicapped Persons 

Dear Committee Members: 

I am an Assistant District Attorney in Anchorage who 
prosecutes sexual assault cases. I have reviewed House Bill 
545 which proposes significant amendments to the ~exual 
assault laws relating to mentally handicapped victims. That 
bill greatly increases the protection against sexual 
exploitation of the mentally handicapped beyond present law. 

The present criminal statute of secnnd degree sexual 
assault does not adequately protect the mentally handicapped 
persons from sexual exploitation. It does not criminalize 
sexual contact crimes but only prohibits sexual penetration. 
It places a near impossible burden on the prosecution to p~ove 
that the mental handicap was so severe that the person does 
not even understand the nature of the conduct. Some judges 
say this means we have to prove the victim cannot even 
comprehend that someone is having sex with them. The proposed 
bill offers an alternative by allowing us instead to prove 
that the mental handicap affected the victim's ability to 
evaluate the consequences of her conduct even if she is 
capable of knowing that sex is occurring. The present second 
degree statute also includes a requirem~nt to prove that the 
handicapped person would not have engaged in the conduct had 
they been mentally normal: The sex must occur "under 
circumstances in which a person who is capable of appraising 
the nature of the conduct would not engage in sexual 
penetration." Bince it is very difficult to prove that normal 
people would nut have engaged in sex under most circumstances, 
it is difficult to meet this burden of proof. 

Two 1987 cases in Anchorage illustrate the p1oblems 
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House Judiciary Committee 
RE: House Bill 545 
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in the present. law which would be alleviated by the proposed 
bill. 

Our office prosecuted the manager of an apartment 
building which had a nwnber of female mentally handicapped 
tenants placed there by a social service agency. He wa~ 

convicted of sex crimes against four of these severely 
mentally handicapped women who lived in the complex. He could 
only be convicted of a felony on two of them because he only 
penetrated those two. The other two women were only fondled 
by him. For these fondling crimes he could only be convicted 
of the class B misdemeanor of harassment carrying a maximum 90 
day jail sentence. 

In another case prosecuted last year the judge 
acquitted one of two defendants who were having sex in a park 
in broad daylight with a severely schizophrenic woman. 
Eyewitnesses and medical evidence proved she was being 
forcibly assaulted. All of the witnesses agree that the woman 
was so mentally ill that she could not even understand that 
these men were having sex with her. Part of the reason for 
the acquittal was the ambiguous requirement of present law to 
prove that the woman would not have engaged i~1 the sexual 
activity had she been mentally normal. The judge reasoned 
that even normal people sometimes engage in group sex in 
public so the state had failed to prove that element. He felt 
the only way to prove this element was to prove that the woman 
was being raped or being physically injured because this is 
the only sexual activity to which normal people would not 
consent. But he acquitted him on the rape charge apparently 
because the woman did not testify since she was too mentally 
ill to be a competent witness. In ~ther words, he ruled that 
to prove second degree sexual assault under present law the 
st3te had to prove first degree sexual assaul:, but the state 
could not prove first degree because the victim was so 
mentally ill. This was the strongest case of second degree 
sexual assault which could be brought under present law yet 
the judge acquitted the defendant and ·did not let the case go 
to the jury. 

As I read House Bill 545 it would ~reate a strong 
policy for protecting severely mentally handicapped people 
from sexual exploitation but would not criminalize consensual 
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sexual activity between two handicapped people or sexual 
acti vity with persons who were riot severely mentally 
handicapped. The proposed law requires that the mental 
handicap be so severe that the person cannot either understand 
that sex is occurring or cannot give informed consent. These 
people need the protection of the criminal laws which this 
bill gives them without unnecessarily infringing on their 
privacy and sexual rights. 

EHS:bch 

Very truly yours, 

GRACE BERG SCHAIBLE 
ATTORNEY GENERAL 

DWAYNE W. MCCONNELL 
DISTRICT ATTORNEY 

E~.!~ 
Assistant District Attorney 
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POSITION PAPER 

CS HB 545 (Judiciary) 

The Alaska P~blic Defender Agency is a totally reactive agency which 
provid~s ri:?pres-:ntation to indigent persons when appointed by the court. 
This agency do~s not make policy nor does it initiate litigation. Onl y 
prcposed l~gislation with fiscal or program ramifications for this 
ag&ncy c~n bQ 'a~d to h~ve a dirgct agency impact. Thu~. t ho Public 
Defender ~gency submits position papers for legislation which wi11 
.:;ffect this ager.cy fiscal'iy or programatically or will require this 
agency to 1:tigdte cor.stitutio~a1 issues raised by the legislation. 

~iscai impact : X None 
~-

See attached fiscal note 

Prograrr. impact: X None See analysis below 

Constituti ona l impact: x None See analysis be1cw · --
The Alaska Public Defender Agency supports this legislation. 

This bill fills a gap in the existing criminal code by penalizing sexual 
contact by caregiv2rs with mentally incapable people who are incapable 
of understanding the nature and consequences of their conduct. It also 
increases the per.alties for sexual penetration offenses corrmitted 
agdinst a mentally incapabl e person by someone with a 1egal duty to care 
for the person. Adults who are developmentally incapable of giving a 
meaningful con;ent to sexual conduct should b~ protected from being 
s~xually victimized. The harshest penalties should be imposed on those 
who exploit the mentally incapable by abusing their positions of 1ega1 
authority over them. 

Because this bil I presumes that a category of adults 1 ack the ability to 
consent to the full range of voluntary sexual behavior, the elements of 
the offenses and the definitions which they use must be narrowly drawn 
to protect those who requ ire protection but not to deny a fundamenta l 
d ght to those who do indeed have the capacity to consent to sexua 1 
behavior. Given the need for sensitivity in drawing lines i n this area, 
the bill 's focus on caregivers employed by state licensed institutions 
for the more serious charge is substantially preferable to using broader 
concepts of having any position of authority or being t~mporari1y 
P.ntrusted to care for someone, such as are used in the child sexual 
abuse laws. Someone entrusted by law to care for a mentally incapable 
adult will always be in a position to know the extent of that person's 
incapacity, and the professional caregiver status makes any sexual 
overture inherently coercive. By contrast, a neighbor or friend 
occasionally entrusted to care for a mentally disabled adult may develop 
a 9enuine friendship which leads to a noncoercive sexual relationship. 
which is fully consensual but for the one adult's being so mentally 
impaired that the law defines him or her as legally incapable of 
consent. Though knowingly engaging in a sexual relationship with a 
~enta11y incapable person may be criminalized. the severe presumptive 
sentences for u~classified felonies should not apply to the neighbor or 
friend situation . 

: • - .• f • .. - .. 



Section 2 leaves t~e curr~nt stJtute on sexua1 penetration with ~ person 
who is temporarily incapacitated--e.g., a person who is extremely 
intoxicated--unchanged, except that the term "incapacitated" has beel'1 
aliminated. That is, former AS 11.41.420(a)(2)(8) would be 
.420(a){3)(B) under this bill. The term "incapacitated" has a very 
different w.ear.irg in Title 13, and it is helpful ta eliminate the 
confusion wh~ch arises fro~ giving a term two different meanings. 
Se~tion 3 ct·eates a new offense for sexua 1 col"ltact with a t~mpora rily 
incapable person. 

Section 4 provides that a persJn who is hiw.self or herself ment~lly 
incapabl~ cannot be c~arged with a crime of sexual abuse of another 
~entally incapable person. Practically speaking, the defense of menta l 
i11ci;pabil i ty provides a ir.eans of decriminalizing sexual conduct between 
mentally in:::ap~b1e people . Between incapable people, sexual conduct has 
ncne of the exploitive character t.hat exists when a non-incapable person 
preys upon an incapable person . Such conduct is ordinarily voluntary 
(even if the parties lack the legal capacity to "consenttt), and it 
occurs almost ~x1.:iu~h~ly wiUair1 imd.iiui.iui•~ lur Lin:! 1111::11Leslly 
incapable. It is better dealt with through institutional rules than 
through the crirrinal justice system. The defense for those who are 
married to mentally incapable persons will also ensure that a person 
whose spouse is rendered mentally incapable due to an accident are not 
~harged with a crime. 

Section 5 i)rovides the critical def1n.ition of who is "mentally 
incapable." The proposed definition is far preferable to the definition 
in current AS 11.41.420(a)(2)(A) . The present definition depends on a 
common morality, pl"esuming that an incapable person's consent is invalid 
when the consent ccvers sexual activity that a 11 nor111al 11 (non-incapable) 
person wou1d not consent to. That definition is vague; i t is both hard 
to prove and hard to defend against in a pluralistic society. The 
rlPfinHinn in 'Prtinn !i fnt:ll(P<; nn thP r~~~nn why mP.nt.ii1l.Y inr.apab1e 
adults should not be capable of g1v1ng valid consents to sexual 
behavior: a consent is meaningless if it is given by someone who does 
not understand the potential hann in the situation. The proposed 
definition is significantly more protective of the mentally disabl ed 
than comparable statutes from other states. 

Public Defender Agency 

Date 
Departmer.t of Administration 
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POSl T:o~; ?l-.PEF 
HOUSE BILL ~O. 545 

For an Act entitled: "An Act amending crimes relating to sexua~ 
assault as they relate to persons who are mentally incapable." 

Effect of Bill: 

The purpose of this legislation is to protect mentally incapable 
persons from sexual assault from care providers and from the 
general public. 

Discussion: 

The intent of this legislation is to remedy the situation in 
which current legislation fails to protect mentally incapable 
persons from sexual assault unless there is forcible rape. This 
legislation expands the types of sexual contact that would be 
construed as se~ual assaults and thereby offers greater pro­
tection. The Division and the Department supports the intent of 
this legislation, but have some concerns . 

Under Sexual Assault in the First Degree, SECT . I(A1 (3), lines 
17 through 20 is intended to address assault by care providers. 
In reality it might protect only clients that are involuntary 
ccmr.itments . If the words "or through service ir. a p:-og!'arr. 
receiving public funds" were added to the end of line 20, this 
should serve to strengthen the intent. This should also be 
added to line 29. 

This legislation may unintentionally prohibit any form of sexual 
contact between married persons when one of them, but not both, 
is mentally incapable. The same concerns are present in the 
situation in which the couple is unmarried, but cohabitating, 
dating, etc . , in a "legitimate" consentual relationship. 

Recommendations: 

The Division and Department supports passage of this legislation 
if the above concerns are addressed a~n~corporated. 

Proposed by: ~· ~ 
el enry, Director 

Division of Mental Health 
and Developmental 
Disabilities 

Date : 

Approved: 

Date: 

Myra • Munson, Commissioner 
Department of Health 

and Social Services 
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