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t h e  t e s t i m o n y  t o  b e  t a k e n  i n  a c c o r d a n c e  w i t h  t h e  s t a t e ' s
h e a r s a y  e x c e p t i o n  f o r  f o r m e r  t e s t i m o n y  s h o u l d  b e
c o n s t i t u t i o n a l .  O r ,  s t a t u t e s  r e q u i r i n g  a n  u n a v a i l a b i l i t y  
s h o w i n g  a n d  c r o s s - e x a m i n a t i o n  i n  t h e  d e f e n d a n t ' s  p r e s e n c e  a l s o  
s h o u l d  s a t i s f y  c o n f r o n t a t i o n  r e q u i r e m e n t s .  C r o s s - e x a m i n a t i o n  
a n d  t h e  d e f e n d a n t ' s  p r e s e n c e  c l e a r l y  f u l f i l l  t h e
t r u s t w o r t h i n e s s  r e q u i r e m e n t ,  a n d  c o u r t s  h a v e  a l l o w e d  v i d e o t a p e d
d e p o s i t i o n s  i n  o t h e r  c a s e s  w h e r e  a  w i t n e s s  w a s  u n a b l e  t o  a t t e n d  
t h e  t r i a l  w h e r e  t h e s e  e l e m e n t s  w e r e  p r e s e n t . 4 9  A s  d i s c u s s e d  
l a t e r ,  h o w e v e r ,  s t a t u t e s  t h a t  a t t e m p t  t o  h i d e  t h e  d e f e n d a n t  
f r o m  t h e  c h i l d ' s  v i e w  m a y  n o t  b e  c o n s t i t u t i o n a l  u n d e r  t h e  
c o n f r o n t a t i o n  c l a u s e  o f  t h e  U . S .  C o n s t i t u t i o n  o r  u n d e r  s t a t e  
c o n s t i t u t i o n s  i f * ‘t ' t f e  d e f e n d a n t ' s  r i g h t  t o  b e  c o n f r o n t e d  w i t h  
t h e  w i t n e s s e s  a g a i n s t  h i m  i s  c o n s i d e r e d  a  r i g h t  t o  p h y s i c a l ,  
f a c e - t o - f a c e  c o n f r o n t a t i o n  w i t h  t h e  w i t n e s s .

T h e  c l o s e d - c i r c u i t  t e l e v i s i o n  l a w s  i n  K e n t u c k y  a n d  T e x a s  
a l s o  d o  n o t  r e q u i r e  a  s h o w i n g  s i m i l a r  t o  u n a v a i l a b i l i t y .  
L o u i s i a n a  a l l o w s  t h e  p r o c e d u r e  " w h e n  j u s t i c e  s o  r e q u i r e s . "  
S i n c e  t e s t i m o n y  b y  t e l e v i s i o n  s h o u l d  n o t  b e  c o n s i d e r e d  h e a r s a y ,  
u n a v a i l a b i l i t y  m a y  n o t  b e  t h e  t e s t .  N e v e r t h e l e s s ,  c o u r t s  m a y  
r e q u i r e  a  s h o w i n g  o f  n e c e s s i t y  o r  " e x t r a o r d i n a r y "  o r  o t h e r  
c i r c u m s t a n c e s  s i m i l a r  t o  u n a v a i l a b i l i t y  t o  j u s t i f y  r e s t r i c t i o n  
o f  a  c o n s t i t u t i o n a l  r i g h t 5 8 .  T h e  C a l i f o r n i a  S u p r e m e  C o u r t  
r e c e n t l y  u p h e l d  t h e  H o c h h e i s e r  d e c i s i o n  w h i c h  b o r r o w e d  l a n g u a g e  
f r o m  t h e  G l o b e  c a s e  a n d  s t a t e d  t h a t  " a  c o m p e l l i n g  s t a t e  
i n t e r e s t "  m u s t  b e  s h o w n  t o  p e r m i t  t w o - w a y  t e l e v i s i o n .

T h e  v i d e o t a p i n g  a n d  c l o s e d - c i r c u i t  t e l e v i s i o n  s t a t u t e s  i n  
K e n t u c k y ,  L o u i s i a n a ,  a n d  T e x a s  a l s o  d o  n o t  p e r m i t  t h e  c h i l d  t o  
s e e  t h e  d e f e n d a n t ,  a l t h o u g h  t h e  d e f e n d a n t  m u s t  b e  i n  t h e  r o o m  
a n d  b e  a b l e  t o  s e e  t h e  c h i l d .  A s  n o t e d  b e f o r e ,  t h e  s e c o n d  
r e q u i r e m e n t  o f  O h i o  v .  R o b e r t s  i s  t h a t  a  s t a t e m e n t  m u s t  f a l l  
w i t h i n  a  t r a d i t i o n a l  h e a r s a y  e x c e p t i o n  o r  p o s s e s s  
p a r t i c u l a r i z e d  g u a r a n t e e s  o f  t r u s t w o r t h i n e s s .  T h e  i . i s u e  i s  
w h e t h e r  c r o s s - e x a m i n a t i o n  w i t h o u t  p h y s i c a l  c o n f r o n t a t i o n  o f  t h e  
c h i l d  i s  s u f f i c i e n t  t o  s a t i s f y  t h e  t r u s t w o r t h i n e s s  
r e q u i r e m e n t .  I f  c o n f r o n t a t i o n  i s  i n t e r p r e t e d  t o  m e a n  t h a t  t h e  
w i t n e s s  a n d  d e f e n d a n t  m u s t  f a c e  e a c h  o t h e r  p h y s i c a l l y ,  a s  s o m e  
c o u r t s  h a v e  h e l d , 5 1  t h e s e  s t a t u t e s  w o u l d  b e  
u n c o n s t i t u t i o n a l .

T h e  p u r p o s e  u n d e r l y i n g  t h e  f a c e - t o - f a c e  r e q u i r e m e n t  i s  t h a t  
t h e  w i t n e s s  i s  l e s s  l i k e l y  t o  m a k e  a  f a l s e  a c c u s a t i o n  w h i l e  
l o o k i n g  a t  t h e  a c c u s e d .  T h i s  p u r p o s e  c l e a r l y  i s  n o t  m e t  i f  t h e  
c h i l d  c a n n o t  s e e  t h e  d e f e n d a n t ,  e v e n  t h o u g h  t h e  d e f e n d a n t  c a n  
s e e  t h e  c h i l d .  M o r e o v e r ,  a l m o s t  h a l f  t h e  s t a t e  c o n s t i t u t i o n s  
g i v e  t h e  d e f e n d a n t  a  r i g h t . t o  m e e t  w i t n e s s e s  a g a i n s t  h i m  
" f a c e - t o - f a c e , "  w h i c h  ' m a y  b e  l i t e r a l l y  i n t e r p r e t e d  b y  c o u r t s ;  
i n d e e d ,  a  t r i a l  c o u r t  i n  K e n t u c k y  r e c e n t l y  s t r u c k  d o w n  t h e  
s t a t e ' s  v i d e o t a p i n g  s t a t u t e  b e c a u s e  i t  d o e s  n o t  p e r m i t  
f a c e - t o - f a c e  c o n f r o n t a t i o n  o f  t h e  c h i l d  w i t n e s s  a n d  t h e  
d e f e n d a n t  a s  r e q u i r e d  b y  t h e  K e n t u c k y  c o n s t i t u t i o n . 5 2



T h e  a b o v e  c l o s e d  c i r c u i t  t e l e v i s i o n  o r  v i d e o t a p i n g  
p r o v i s i o n s  m a y  h a v e  g u a r a n t e e s  o f  t r u s t w o r t h i n e s s . b y  p r o v i d i n g  
a n  o p p o r t u n i t y  f o r  c r o s s - e x a m i n a t i o n /  p e r m i t t i n g  t h e  d e f e n d a n t  
t o  s e e  t h e  c h i l d ,  a n d  s h o w i n g  t h e  v i d e o t a p e  o r  t e l e v i s i n g  t h e  
t e s t i m o n y  t o  t h e  j u r y  a n d  p u b l i c ,  d e s p i t e  t h e  f a c t  t h a t  t h e  
c h i l d  c a n n o t  s e e  t h e  a c c u s e d .  A t r i a l  c o u r t  i n  N e w  J e r s e y  
u p h e l d  a n  a p p r o a c h  w h e r e  t h e  d e f e n d a n t  w a s  i n  t h e  c o u r t r o o m  
w i t h  t h e  j u d g e ,  j u r y  a n d  p u b l i c ,  w h o  c o u l d  v i e w  t h e  c h i l d  b y  a  
t e l e v i s i o n  m o n i t o r ,  a l t h o u g h  t n e  c h i l d  h a d  n o  v i e w  i n t o  t h e  
c o u r t r o o m . 5 5  F u r t h e r ,  i n  a  c h i l d  s e x u a l  a b u s e  p r o s e c u t i o n ,  
t h e  I o w a  S u p r e m e  C o u r t  a l l o w e d  t h e  d e f e n d a n t  t o  b e  h i d d e n  f r o m  
t h e  v i e w  o f  t h e  c h i l d  w i t n e s s  d u r i n g  t h e  c h i l d ' s  t e s t i m o n y  a n d  
r e j e c t e d  a  c o n f r o n t a t i o n  c h a l l e n g e  b e c a u s e  t h e r e  w a s  
c r o s s - e x a m i n a t i o n  a n d  t h e  j u r y  c o u l d  o b s e r v e  t h e  d e m e a n o r  o f  
t h e  w i t n e s s  w h i l e  t e s t i f y i n g . * 4  W i t h  t h e  a b o v e  v i d e o t a p i n g  
a n d  t e l e v i s i o n  l a w s ,  h o w e v e r ,  t h e  c h i l d  i s  n o t  t e s t i f y i n g  i n  
o p e n  c o u r t  i n  t h e  p r e s e n c e  o f  t h e  j u d g e  a n d  j u r y .  T h e  j u r y  
d o e s  n o t  h a v e  t h e  o p p o r t u n i t y  t o  o b s e r v e  t h e  c h i l d ' s  d e m e a n o r  
d u r i n g  t h e  v i d e o t a p e d  d e p o s i t i o n  o r  p r e l i m i n a r y  h e a r i n g ,  
a l t h o u g h  t h e y  m a y  v i e w  i t  l a t e r .  A l t h o u g h  t h e  j u r y  m a y  s e e  t h e  
c h i l d  t e s t i f y i n g  o n  t e l e v i s i o n  w i t h  t h e  c l o s e d - c i r c u i t  
t e l e v i s i o n  a p p r o a c h ,  t h e  p r o b l e m s  c i t e d  e a r l i e r  w i t h  d i s t o r t e d  
o r  e x c l u d e d  e v i d e n c e  a r e  s t i l l  p r e s e n t .  A s  t h e  H o c h h e i s e r  
d e c i s i o n  n o t e d ,  " . . .  u s e  o f  c l o s e d  c i r c u i t  t e l e v i s i o n  m a y  
a f f e c t  t h e  j u r o r s '  i m p r e s s i o n s  o f  t h e  w i t n e s s  d e m e a n o r  a n d  
c r e d i D i l i t y " .

I t  i s  p o s s i b l e  t h a t  a  c o u r t  m a y  h o l d  t h a t  c r o s s - e x a m i n a t i o n  
a l o n e  f u l f i l l s  t h e  t r u s t w o r t h i n e s s  r e q u i r e m e n t ,  a n d  s a t i s f i e s  
t h e  c o n f r o n t a t i o n  c l a u s e  w i t h o u t  t h e  d e f e n d a n t ' s  p h y s i c a l  
p r e s e n c e .  O n e  c o m m e n t a t o r  n o t e s :

I f  t h e r e  h a s  b e e n  a  c r o s s - e x a m i n a t i o n ,  t h e r e  h a s  b e e n  
a  c o n f r o n t a t i o n .  T h e  s a t i s f a c t i o n  o f  t h e  r i g h t  o f  
c r o s s - e x a m i n a t i o n  d i s p o s e s  o f  a n y  o b j e c t i o n  b a s e d  o n  
t h e  s o - c a l l e d  r i g h t  o f  c o n f r o n t a t i o n . 5 5

P r o f e s s o r  W i g m o r e  f u r t h e r  s t a t e s  t h a t  r e q u i r i n g  t h e  w i t n e s s '  
p e r s o n a l  a p p e a r a n c e  e n a b l e s  t h e  j u r y  a n d  j u d g e  t o  o b s e r v e  t h e  
d e m e a n o r  o f  t h e  w i t n e s s  w h i l e  t e s t i f y i n g ;  i t  d o e s  n o t  m e a n  t h e  
o p p o n e n t  a n d  w i t n e s s  m u s t  b e  c o n f r o n t e d ,  b u t  t h a t  t h e  w i t n e s s  
m u s t  b e  p r e s e n t  b e f o r e  t h e  t r i b u n a l .

I f  h o w e v e r ,  a  c o u r t  c o n s i d e r s  f a c e - t o - f a c e  c o n f r o n t a t i o n  
i n d i s p e n s a b l e ,  t w o - w a y  c l o s e d - c i r c u i t  t e l e v i s i o n  m a y  b e  v a l i d  
a s  l o n g  a s  c o n f r o n t a t i o n  i s  i n t e r p r e t e d  t o  m e a n  t h a t  t h e  
d e f e n d a n t  a n d  w i t n e s s  o n l y  m u s t  s e e  e a c h  o t h e r .  T h e  S u p r e m e  
C o u r t  o f  M i s s o u r i  a l l o w e d  t w o - w a y  c l o s e d  c i r c u i t  t e l e v i s i o n  f o r  
a n  e x p e r t ' s  t e s t i m o n y ,  h o l d i n g  t h a t  w h i l e  t h e  w i t n e s s  w a s  n o t  
p h y s i c a l l y  p r e s e n t  i n  t h e  c o u r t r o o m ,  " h i s  i m a g e  a n d  v o i c e  w e r e  
t h e r e  . . .  f o r  t h e  d e f e n d a n t  t o  s e e  a n d  h e a r  a n d ,  b y  t h e  s a m e  
m e a n s ,  s i m u l t a n e o u s l y  f o r  h i m  t o  b e  s e e n  a n d  h e a r d  b y  t h e
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w i t n e s s .  " 5 6  i n  a  1 9 7 9  c a s e ,  m o r e o v e r ,  a  v i d e o t a p e d  
d e p o s i t i o n  w a s  h e l d  t o  b e  u n c o n s t i t u t i o n a l  w h e r e  p h y s i c a l  
f a c e - t o - f a c e  c o n f r o n t a t i o n  w a s  a b s e n t ,  a l t h o u g h  t h e  c o u r t  
n o t e d :  " T o d a y ' s  d e c i s i o n  s h o u l d  n o t  b e  r e g a r d e d  a s  p r o h i b i t i n g
t h e  d e v e l o p m e n t  o f  e l e c t r o n i c  v i d e o  t e c h n o l o g y  i n  l i t i g a t i o n .  
. . .  [ W l h e r e  t h e  p r o c e d u r e  m o r e  n e a r l y  a p p r o x i m a t e s  t h e  
t r a d i t i o n a l  c o u r t r o o m  s e t t i n g ,  o u r  a p p r o v a l  m i g h t  b e  
f o r t h c o m i n g . " 5 7  T h e  c o u r t  w e n t  o n  t o  s a y ,  " I t  i s  p o s s i b l e  
t h a t  f a c e - t o - f a c e  c o n f r o n t a t i o n  t h r o u g h  t w o - w a y  c l o s e d  c i r c u i t  
t e l e v i s i o n  m i g h t  b e  a d e q u a t e , "  a l t h o u g h  c o n c e r n  w a s  e x p r e s s e d  
t h a t  n o  s h o w i n g  o f  " e x t r a o r d i n a r y  c i r c u m s t a n c e s *  w a s  m a d e  i n  
t h e  M i s s o u r i  d e c i s i o n . 5 8  A l t h o u g h  a t  l e a s t  o n e  F l o r i d a  t r i a l  
c o u r t  i s  k n o w n  t o  h a v e  a l l o w e d  t w o - w a y - t e l e v i s i o n  i n  a  c h i l d  
s e x u a l  a b u s e  p r o c e e d i n g , 5 9  t h e  r e c e n t  H o c h h e i s e r  C a l i f o r n i a  
S u p r e m e  C o u r t  d e c i s i o n  n o t e d  s e r i o u s  c o n s t i t u t i o n a l  p r o b l e m s  
w i t h  t w o - w a y  t e l e v i s i o n ,  i n c l u d i n g  v i o l a t i o n s  o f  t h e  
d e f e n d a n t ' s  r i g h t  t o  a  j u r y  t r i a l  a n d  a  f a i r  t r i a l ,  a s  w e l l  a s  
o f  t h e  r i g h t  o f  c o n f r o n t a t i o n .

A n o t h e r  p o t e n t i a l  p r o b l e m  i s  t h a t  s o m e  s t a t u t e s  d o  n o t  
r e q u i r e  a  f i n d i n g  o f  u n a v a i l a b i l i t y  a t  t h e  t i m e  o f  t r i a l  w h e n  
t h e  v i d e o t a p e  i s  s o u g h t  t o  b e  a d m i t t e d  i n  l i e u  c f  t h e  p e r s o n a l  
a p p e a r a n c e  o f  t h e  c h i l d ,  b u t  o n l y  r e q u i r e  a  f i n d i n g  o f  
u n a v a i l a b i l i t y  t o  m a k e  t h e  v i d e o t a p e .  T o  s a t i s f y  t h e  
c o n f r o n t a t i o n  c l a u s e ,  i t  m a y  b e  t h a t  u n a v a i l a b i l i t y  m u s t  b e  
e s t a b l i s h e d  n o t  j u s t  a t  t h e  t i m e  o f  t h e  t a k i n g  o f  t h e  
v i d e o t a p e ,  b u t  a t  t r i a l ,  p a r t i c u l a r l y  i f  t h e  w i t n e s s '  c o n d i t i o n  
m a y  h a v e  c h a n g e d . 6 0  C o l o r a d o  r e q u i r e s  a  s h o w i n g  b o t h  t o  m a k e  
a n d  t o  a d m i t  t h e  v i d e o t a p e .  M a n y  s t a t e  c r i m i n a l  p r o c e d u r e  
r u l e s  r e q u i r e  t w o  s h o w i n g s . 6 1

F i n a l l y ,  m o s t  s t a t u t e s  t h a t  a l l o w  p r e - t r i a l  d e p o s i t i o n s  o r  
v i d e o t a p i n g  o f  p r e l i m i n a r y  h e a r i n g  t e s t i m o n y  d o  n o t  p e r m i t  a n  
a d d i t i o n a l  d e p o s i t i o n  i f  n e w  e v i d e n c e  i s  d i s c o v e r e d  b e t w e e n  t h e  
o r i g i n a l  v i d e o t a p e  a n d  t h e  t r i a l .  ( S o u t h  D a k o t a  a l l o w s  a  
s e c o n d  t a p e ) .  U n l e s s  t h e  v i d e o t a p i n g  o c c u r s  d u r i n g  t h e  t r i a l ,  
a n  a d d i t i o n a l  d e p o s i t i o n  f r e q u e n t l y  m a y  b e  n e c e s s a r y ,  w h i c h  
w o u l d  r e s u l t  i n  o n e  m o r e  t i m e  a  c h i l d  m u s t  b e  q u e s t i o n e d .
T h u s ,  s t a t e s  m a y  w a n t  t o  c o n s i d e r  r e q u i r i n g  t h e  v i d e o t a p i n g  
a f t e r  t h e  t r i a l  h a s  b e g u n ,  a s  i s  r e q u i r e d  i n  F l o r i d a ' s  s t a t u t e .

C o n c l u s i o n  a n d  E m e r g i n g  I s s u e s

A n u m b e r  o f  a r e a s  r e l a t i n g  t o  c h i l d  v i c t i m s  i n  t h e  l e g a l  
s y s t e m  r e m a i n  t o  b e  e x p l o r e d .  T h i s  p a p e r  a d d r e s s e s  a  f e w  
i s s u e s  d e s i g n e d  t o  h e l p  i m p r o v e  p r o s e c u t i o n s  o f  c h i l d  s e x u a l  
a b u s e  a n d  t o  p r e v e n t  p s y c h o l o g i c a l  t r a u m a  t o  a  c h i l d  f r o m  
t e s t i f y i n g .  A d d i t i o n a l l y ,  t h i s  p a p e r  i n i t i a l l y  r a i s e d  i s s u e s  
a b o u t  h o w  t h e  l e g a l  s y s t e m  w i l l  h a n d l e  t h e  i n c r e a s i n g  n u m b e r  o f  
c a s e s ,  p a r t i c u l a r l y  t h o s e  i n v o l v i n g  v e r y  y o u n g  c h i l d r e n ,  a s  
w e l l  a s  c a s e s  o f  a b u s e  c o m m i t t e d  b y  a d u l t s  o u t s i d e  t h e  h o m e .  
A n o t h e r  c a t e g o r y  o f  c a s e s  e n t e r i n g  t h e  c r i m i n a l

- 17 -



j u s t i c e  s y s t e m  t h a t  a l s o  s h o u l d  c r e a t e  n e w  c h a l l e n g e s  a r e  t h o s e  
i n v o l v i n g ,  m u l t i p l e  p e r p e t r a t o r s  a n d  m u l t i p l e  v i c t i m s .

C a s e s  o f  c h i l d  s e x u a l  a b u s e  a r e  b e i n g  l i t i g a t e d  i n  o t h e r  
j u d i c i a l  f o r u m s  a s  w e l l .  I n  a d d i t i o n  t o  c i v i l  c h i l d  p r o t e c t i o n  
a c t i o n s  w h i c h  m a y  b e  f i l e d  i n  c a s e s  i n v o l v i n g  a  p a r e n t ,  o t h e r  
p o s s i b l e  l e g a l  a c t i o n s  i n c l u d e  c i v i l  p r o t e c t i v e  o r d e r  
p r o c e e d i n g s ,  c u s t o d y  a n d  d i v o r c e  a c t i o n s ,  a n d  c i v i l  t o r t  s u i t s  
s e e k i n g  m o n e y  d a m a g e s  a g a i n s t  p e r p e t r a t o r s  o r  a g a i n s t  
i n s t i t u t i o n s ,  s u c h  a s  s c h o o l  s y s t e m s ,  f o r  n e g l i g e n c e  i n  h i r i n g  
o r '  m a i n t a i n i n g  a n  e m p l o y e e  f o r  s e x u a l l y  a b u s i n g  m u l t i p l e  
c h i l d r e n .  T h e s e  s u i t s  a r e  b e c o m i n g  m o r e  p r e v a l e n t ,  a n d  m a n y  o f  
t h e m  h a v e  r e s u l t e d  i n  s e t t l e m e n t s  o f  h u n d r e d s  o f  t h o u s a n d s  o f  
d o l l a r s  f o r  t h e  v i c t i m s . 6 2  S e v e r a l  a t t o r n e y s  h a v e  d e v e l o p e d  
l a w  p r a c t i c e s  o r  r e p u t a t i o n s  i n  h a n d l i n g  t h e s e  c a s e s . 6 ^

W h e n  c h i l d  s e x u a l  a b u s e  i s  a n  i s s u e  i n  a  c u s t o d y  c a s e ,  
s i g n i f i c a n t  p r o b l e m s  a r e  p r e s e n t e d .  C o n f l i c t s  b e t w e e n  t h e  
p a r e n t s  m u s t  b e  c o n s i d e r e d  w h e n  e x a m i n i n g  a n  a l l e g a t i o n  o f  
s e x u a l  a b u s e .  I n  s o m e  c a s e s ,  i t  h a s  b e e n  a l l e g e d  t h a t  c o u r t s  
b e l i e v e  t h a t  t h e  m o t h e r  i s  v i n d i c t i v e  b y  a l l e g i n g  s e x u a l  a b u s e ,  
a n d  a w a r d  c u s t o d y  o r  g e n e r o u s  v i s i t a t i o n  p r i v i l e g e s  t o  t h e  
f a t h e r ,  w h o  i n  f a c t  m a y  h a v e  s e x u a l l y  a b u s e d  t h e  c h i l d .  O n  t h e  
o t h e r  h a n d ,  c a s e s  n o w  a r e  c o m i n g  t o  l i g h t  i n  w h i c h  i t  i s  
b e l i e v e d  t h a t  s o m e  p a r e n t s  h a v e  m a n i p u l a t e d  t h e i r  c h i l d  i n t o  
c l a i m i n g  s e x u a l  a b u s e  t o  p r e v e n t  t h e  o t h e r  p a r e n t  f r o m  h a v i n g  
c o n t a c t  w i t h  o r  c u s t o d y  o f  t h e  c h i l d .  M o r e o v e r ,  w h e n  a n  
a l l e g a t i o n  i s  m a d e ,  h o w  i t  i s  h a n d l e d  i n  t h e  f a m i l y  c o u r t  i n  a  
c u s t o d y  p r o c e e d i n g  m a y  b e  p r o b l e m a t i c ,  s i n c e  j u d g e s  m a y  n o t  b e  
a s  k n o w l e d g e a b l e  a b o u t  s e x u a l  a b u s e  o f  c h i l d r e n  a s  t h e i r  
c o u n t e r p a r t s  i n  j u v e n i l e  o r  c r i m i n a l  c o u r t .  I n  m a n y  c u s t o d y  
c a s e s ,  w h e t h e r  t h e  p a r e n t  s e x u a l l y  a b u s e d  t h e  c h i l d  o f t e n  i s  
n o t  s e p a r a t e l y  p r o v e n  o r  d e t e r m i n e d .  T h u s ,  i n  M a r y l a n d ,  a  b i l l  
w a s  e n a c t e d  i n t o  l a w  i n  1 9 8 4  r e q u i r i n g  t h e  c o u r t  i n  a  d i v o r c e  
o r  c u s t o d y  c a s e  t o  m a k e  a  f i n d i n g  b y  a  p r e p o n d e r a n c e  o f  t h e  
e v i d e n c e  r e g a r d i n g  a  s e x u a l  a b u s e  a l l e g a t i o n  b e f o r e  i t  m a k e s  a  
c u s t o d y  a w a r d  t o  e i t h e r  p a r e n t . 6 4  A s u r v e y  o f  p r a c t i c e s  a s  
w e l l  a s  l e g a l  r e s e a r c h  a n d  a n a l y s i s  i n  t h i s  a r e a  w o u l d  b e  
h e l p f u l  t o  d o m e s t i c  r e l a t i o n s  l a w y e r s  a n d  f a m i l y  c o u r t  j u d g e s .

A l t h o u g h  m u c h  h a s  b e e n  l e a r n e d  a n d  m a n y  c h a n g e s  m a d e  d u r i n g  
t h e  l a s t  f i v e  t o  t e n  y e a r s ,  r e f o r m s  a r e  s t i l l  n e e d e d .  N e w  
m e t h o d s  t o  p r o t e c t  c h i l d r e n  n e v e r t h e l e s s  m u s t  b e  c o n s i d e r e d  i n  
t h e  c o n t e x t  o f  o u r  c o n s t i t u t i o n a l  s y s t e m  t h a t  v a l u e s  l i b e r t y  
a n d  a s s u m e s  a n  i n d i v i d u a l  i n n o c e n t  u n t i l  p r o v e n  g u i l t y  b y  t h e  
s t a t e .  A n o t h e r  i m p o r t a n t  i d e a  t o  k e e p  i n  m i n d  i s  t h a t  t h e  
c u r r e n t  m e d i a  a t t e n t i o n  f o c u s i n g  o n  t h e  p r o b l e m s  i n v o l v i n g  
c h i l d  w i t n e s s e s  e v e n t u a l l y  w i l l  d i e  d o w n .  H o p e f u l l y ,  a t  t h a t  
t i m e ,  t h e r e  m a y  b e  g r e a t e r  o b j e c t i v i t y  a n d  r e c o g n i t i o n  t h a t  t h e  
c u r r e n t  r e f o r m  m o v e m e n t  c o n t r i b u t e d  t o  m o r e  e f f e c t i v e  h a n d l i n g  
o f  c a s e s ,  m o r e  g u i l t y  p e r s o n s  p r o s e c u t e d  a n d  c o n v i c t e d  a n d ,  
h o p e f u l l y  f e w e r  c h i l d r e n  t r a u m a t i z e d .  I t  a l s o  m u s t  b e  e x p e c t e d
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t h a t  g r e a t e r  a w a r e n e s s  a n d  p r o s e c u t i o n s  m e a n  t h a t  s t a t i s t i c a l l y  
m o r e  c h i l d r e n  m a y  r e t r a c t  t h e i r  s t o r i e s  ( a l t h o u g h  a c t u a l l y  m a y  
b e  f a l s e  r e t r a c t i o n s ) .  T h i s  s h o u l d  r e s u l t  i n  m o r e  c a r e f u l  a n d  
t h o r o u g h  i n v e s t i g a t i o n s  b e f o r e  c a s e s  a r e  f i l e d .  F u r t h e r ,  a s  
w i t h  a n y  o t h e r  c r i m e ,  t h e r e  w i l l  b e  s o m e  f a l s e  r e p o r t s  o r  c h i l d  
w i t n e s s e s  w h o  l i e .  H o w e v e r ,  a s  o n e  c o m m e n t a t o r  n o t e d  i n  
d i s c u s s i n g  t h e  c o r r o b o r a t i o n  r e q u i r e m e n t  f o r  c h i l d  s e x  o f f e n s e  
p r o s e c u t i o n s  ( n o w  a b o l i s h e d  i n  a l l  b u t  o n e  j u r i s d i c t i o n ,  
N e b r a s k a ) :

. . .  I t  i s  e s t i m a t e d  t h a t  m o s t  s e x u a l  o f f e n s e s  a r e  
n e v e r  r e p o r t e d  t o  t h e  a u t h o r i t i e s .  T h o s e  a u t h o r i t i e s  
w h o  s u p p o r t  t h e  a s s u m p t i o n  c i t e  o n l y  i s o l a t e d  e x a m p l e s  
o f  f a l s e  c o m p l a i n t s ,  m a n y  o f  w h i c h  w e r e  b y  p e r s o n s  
s u f f e r i n g  f r o m  s e v e r e  p s y c h i a t r i c  d i s t u r b a n c e s .  
E x i s t i n g  s t a t i s t i c s  i n d i c a t e  t h a t  t h e  f r e q u e n c y  o f  
" f a l s e "  r e p o r t s  f o r  s e x  o f f e n s e s  a p p r o x i m a t e s  t h e  
f r e q u e n c y  o f  f a l s e  r e p o r t s  f o r  o t h e r  c r i m e s . 6 5

A n o t h e r  r e s e a r c h e r  a l s o  n o t e s  t h a t  " t h e r e  i s  l i t t l e  c o r r e l a t i o n  
b e t w e e n  a g e  a n d  h o n e s t y . "  a n d  t h a t  " c h i l d r e n  a r e  n o  m o r e  p r o n e  
t o  l y i n g  t h a n  a d u l t s . * 6 6
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1 6 M c C o r m i c k ,  E v i d e n c e  S  2 5 2 ,  a t  6 0 6  ( 1 9 7 2 ) .

17Mattox v. U.S., 156 U.S. 237 (1895).
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I Q p h i o  v .  R o b e r t s ,  4 4 8  U . S .  5 5 ,  6 5  ( 1 9 7 9 ) ,  

1 9 M c C o r m i c k ,  E v i d e n c e  § 2 5 3 ,  a t  6 0 8  ( 1 9 7 2 ) .

2 0 B a r b e r  v .  P a g e ,  3 9 0  U . S .  7 1 9  ( 1 9 6 8 ) .

2 1 0 h i o  v .  R o b e r t a ,  4 4 8  U . S .  a t  7 4 .

S e e  P e o p l e  v .  G o m e z ,  1 0 3  C a l .  R p t r .  8 0  ( C a l .  c t .  A p p .
1 9 7 2  ) ;  P e o p l e  v .  S t r i t z i n g e r .  6 6 8  P . 2 d  7 3 8  ( C a l .  1 9 8 3  ) ;  
H o c h h e i s e r  v .  s u p e r i o r  C o u r t ,  N o .  5 0 0 5 9 4 0  ( C a l .  c t .  A p p .  N o v .  
9 ,  1 9 8 4 )  ( a f f i r m e d  d u r i n g  w e e k  o f  F e b .  1 1 ,  1 9 8 5  b y  C a l i f o r n i a  
S u p r e m e  C o u r t ) ;  W a r r e n  v .  U . S . .  4 3 6  A . 2 d  8 2 1 ,  8 2 6 - 3 0  ( D . C .  C t .  
A p p .  1 9 8 1 ) .

S e e  U . S .  v .  I r o n  S h e l l ,  6 3 3  F . 2 d  7 7  ( 8 t h  C i r .  1 9 8 0 ) ;  S t a t e  
v .  M c C a f f e r t y ,  » 1 4 3 5 d  ( S . D .  S .  C t .  O c t .  3 ,  1 9 8 4 ) ;  S t a t e l y —  
S l i d e r ,  N o .  1 2 8 8 8 - 4 - 1  ( W a s h .  C t .  A p p .  S e p t .  2 4 ,  1 9 3 T T ------------

2 4 S e e ,  e . g . ,  R i c e  v .  M a r s h a l l ,  7 0 9  F . 2 d  1 1 0 0  ( 6 t h  C i r .  1 9 8 3 ) ;  
U . S .  v . ~ £ a r l s o n ,  5 4 7  F . 2 d  1 3 4 6  ( 8 t h  C i r .  1 9 7 6 ) ;  S t a t e  v .  
S h e p p a r d ,  # 0 8 2 2 - 1 2 - 8 3  ( N . J .  S u p e r .  C t .  S e p t .  2 7 , " T 9 ' 8 4 ' ) .

2 5 S e e  I n d i a n a  s t a t u t e ;  S t a t e  v .  R y a n ,  N o .  5 0 2 1 6 - 1  ( W a s h .  s .  
C t .  N o v .  2 6 ,  1 9 8 4 ) .

2 6 S t a t e  v .  M c C a f f e r t y ,  # 1 4 3 5 0 ;  U . S .  v .  N i c k ,  6 0 4  F . 2 d  1 1 9 9  
( 9 t h  C i r .  1 9 7 9 ) ;  U . S .  v .  I r o n  S h e l l ,  6 3 3  F . 2 d  7 7 .

2 7 P e o p l e  v .  W i l l i a m s ,  1 5 5  C a l ;  R p t r .  4 1 4  ( 1 9 7 9 ) .

2 9 W a r r e n  v .  U . S . ,  4 3 6  A . 2 d  8 2 1 .  T h i s  c a s e  n o t e s  t h a t  1 9  
s t a t e s  h a v e  s t a t u t e s  w i t h  m e n t a l  i n f i r m i t y  a s  a  c a t e g o r y  o f  
u n a v a i l a b i l i t y  a n d  i n c l u d e s  a n  e x c e l l e n t  d i s c u s s i o n  o n  
p s y c h o l o g i c a l  h a r m  f r o m  t e s t i f y i n g  a s  a n  u n a v a i l a b i l i t y  b a s i s  
f o r  a d m i t t i n g  p r i o r  t e s t i m o n y .

2 9 S e e ,  e . g . ,  P e o p l e  v .  S t r i t z i n g e r ,  6 6 8  P . 2 d  7 3 8  .  «

2 9 C a l .  E v i d .  C o d e  § 2 4 0  ( a m e n d e d  a n d  e f f e c t i v e  J a n . ,  1 9 8 5 ,  
A s s e m .  B i l l  N o .  3 8 4 0 ,  S t a t s .  1 9 8 4 ,  c h .  4 0 1 ) .

3 1 - O h i o  v .  R o b e r t s ,  4 4 8  U . S .  a t  6 6 .
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32Putton v. Evans. 400 U.S. 74 (1970).

3 3 U . S .  v .  P e r e z ,  6 5 8  F . 2 d  6 5 4  ( 8 t h  C i c .  1 9 8 1 ) .

3 4 S e e  U . S .  v .  N i c k ,  6 0 4  F . 2 d  1 1 9 9 ;  U . S .  v .  I r o n  S h e l l ,  6 3 3  
F . 2 d  a t  8 7 ;  S t a t e " v .  R y a n ,  N o .  5 0 2 1 6 - 1 ;  s t a t e  v .  M c C a f f e r t y ,  
# 1 4 3 5 0 ;  B e r t r a n g  v .  s t a t e ,  1 8 4  N . W . 2 d  8 6 7 “ l W i s . ‘ 1 9 7 l ) ;  U . S .  v .  
P e r e z ,  6 5 8  f " . i d  a t  6 6 1  n .  6 .

3 5 S e e  s u p r a  n o t e  2 .

3 6 H o c h h e i s e r  v .  S u p e r i o r  C o u r t ,  N o .  5 0 0 5 9 4 0 .

3 ^ S e e  S t a t e  v .  S h e p p a r d  # 1 0 8 2 2 - 1 2 - 8 3  ( c l o s e d - c i r c u i t  
t e l e v i s i o n ) ;  S t a t e  v .  H u t c h i n s ,  2 8 6  S o .  2 d  2 4 4  ( F l a .  1 9 7 3 )  
( v i d e o t a p e d  d e p o s i t i o n ) ;  U . S ~ v .  B e n f i e l d ,  5 9 3  F . 2 d  8 1 5  ( 8 t h  
C i r .  1 9 7 9 )  ( v i d e o t a p e d  d e p o s i t i o n  w i t h  d e f e n d a n t  i n  a  d i f f e r e n t  
r o o m  a n d  n o t  s e e n  b y  w i t n e s s ) .  S e e  a l s o  W a s h i n g t o n  P o s t ,  N o v .  
1 4 ,  1 9 8 4  " J u d g e  S a y s  G i r l ,  4  M u s t  F a c e  F a t h e r  i n  S e x  A b u s e  
T r i a l "  d i s a l l o w i n g  c l o s e d  c i r c u i t  t e l e v i s i o n  a s  a  v i o l a t i o n  o f  
t h e  d e f e n d a n t ' s  r i g h t  t o  c o n f r o n t  w i t n e s s e s .

3 8 S e e  S t a t e  v .  S t r a b l e ,  3 1 3  N . W .  2 d  4 9 7  ( I o w a  1 9 8 1 )  ( u p h e l d ) ;  
H e r E e r t  v .  S u p e r i o r  C o u r t ,  1 7 2  C a l .  R p t r .  8 5 0  ( C a l .  C t .  A p p .  
1 9 8 1 )  ( s t r u c k  d o w n ) .

3 9 C a l i f o r n i a ,  C o l o r a d o ,  F l o r i d a ,  M a i n e ,  S o u t h  D a k o t a ,  a n d  
W i s c o n s i n  ( F l o r i d a  a n d  W i s c o n s i n  o n l y  r e q u i r e  a  f i n d i n g  b y  t h e  
c o u r t  w h e n  t h e  v i d e o t a p e  i s  m a d e ) .

4 0 C a l i f o r n i a ,  C o l o r a d o  a n d  S ' o u t h  D a k o t a .

4 ] - C o m m e n t s ,  T h e  C r i m i n a l  V i d e o t a p e  T r i a l ;  S e r i o u s  
C o n s t i t u t i o n a l  Q u e s t i o n s ,  5 $  O r e .  L .  R e v .  5 6 7  ( 1 9 7 6 ) ;  S .
B r a k e l ,  V i d e o t a p e  i n  T r i a l  P r o c e e d i n g s ;  A T e c h n o l o g i c a l  
O b s e s s i o n ,  6 1  A B A  J .  9 5 6  ( A u g .  1 9 7 5  ) ;  A n  E v a l u a t i o n  o f :  
V i d e o - T a p e  T r i a l s ,  2 6  S t a n .  L .  R e v .  6 1 1 T T ' - . 9 7 4  ) ;  D o r e t ,  T r i a l  b y  
V i d e o t a p e  -  C a n  J u s t i c e  B e  S e e n  t o  b e  D o n e ? ,  4 7  T e m p .  L . Q .  2 2 8  
( 1 9 7 3 - 7 4 ) ;  C o m m e n t ,  L i b a i ' s  C h i l d  C o u r t r o o m ;  I s  I t  
C o n s t i t u t i o n a l ? ,  7  J .  J u v .  L a w  3 1  ( 1 9 8 3 ) .
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4255 Ore. L. Rev. at 578.

4 3 I d .  a t  5 8 2 .

4 4 I d .  a t  5 8 3 .

4 5 I d .  a t  5 7 3 .

S e e  P a r k e r ,  T h e  C h i l d  Wi t n e s s  V e r s u s  t h e  P r e s s :  A P r o p o s e d
L e g i s l a t i v e  R e s p o n s e  t o  G l o b e  v .  S u p e r i o r  C o u r t ,  4 7  A l b .  L .  
R e v .  4 0 8  ( 1 9 8 3 ) ;  G .  M e l t o n ,  s u p r a  n o t e  4 .

4 7 5  W i g m o r e ,  E v i d e n c e  S 1 4 0 2 ,  a t  2 0 4  ( 1 9 7 4 ) .

4 8 I d .  a t  2 0 3 .

4 9 S t a t e  v .  H e w e t t ,  5 4 5  P .  2 d  1 2 0 1 ,  1 2 0 4  ( W a .  1 9 7 6 ) ;  S t a t e  v .  
H u t c h i n s ,  2 8 6  S o ,  2 d  a t  2 4 6 ;  U . S .  v .  S i n g l e t o n ,  4 6 0  F .  2 d  
1 1 4 3 ,  1 1 5 3  ( 2 d  C i r .  1 9 7 2 ) .  S e e  5  W i g m o r e ,  E v i d e n c e  § 1 3 8 7  
( 1 9 7 4 )  f o r  a  l i s t  o f  s t a t e  s t a t u t e s  r e g a r d i n g  d e p o s i t i o n s .

8 8 U . S .  v .  B e n f i e l d ,  5 9 3  F . 2 d  a t  8 2 2 ;  H o c h h e i s e r  v .  S u p e r i o r  
C o u r t ,  N o .  B 0 0 5 9 4 0 ,  a t  2 8 .

5 1 H e r b e r t  v .  S u p e r i o r  C o u r t ,  1 7 2  C a l .  R p t r .  8 5 0  ( C a l .  C t .  
A p p .  1 9 8 1 ) ;  U . S .  v .  B e n f i e l d ,  5 9 3  F . 2 d  a t  3 2 2 .

5 2 C o m m o n w e a l t h  v .  W i l l i s ,  N o .  8 * 4 C R 3 4 6  ( K y .  C i r .  C t .  F e b .  2 0 ,  
1 9 8 5 ) ;  S e e  5  W i g m o r e , - E v i d e n c e  S  1 3 9 7 ,  a t  1 5 5  f o r  a  l i s t  o f  
s t a t e  c o n s t i t u t i o n  c o n f r o n t a t i o n  c l a u s e s .

5 3 S t a t e  v .  S h e p p a r d ,  # 1 0 8 2 2 - 1 2 - 8 3 .

5 4 S t a t e  v .  S t r a b l e ,  3 1 3  N . W .  2 d  4 9 7 .

5 5 5  W i g m o r e ,  E v i d e n c e  S 1 3 9 6 ,  a t  1 5 4 .

56Kansas City v. McCoy, 525 S.W. 2d 336 (Mo. 1975).
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5 7U.S. v. Benfield. 593 F.2d at 821-22.

5 8 I d .  a t  8 2 2  n .  1 1 .

8 8 S e e  P a p e r s  f r o m  A N a t i o n a l  P o l i c y  C o n f e r e n c e  >n L e g a l  
R e f o r m s  i n  C h i l d  S e x u a l  A b u s e  C a s e s ,  s u p r a  t v o t . T ' 1 3 .

6 0 M c C o r m i c k - ,  E v i d e n c e  S 2 5 3 ,  a t  6 1 2 - 1 3  ( 1 9 7 2 ) .  I n d e e d ,  U . S .  
v .  B e n f i e l d  n o t e d  i t s  c o n c e r n  t h a t  o n l y  a  m a r g i n a l  s h o w i n g  o f , .  
u n a v a i l a b i l i t y  w a s  m a d e  a t  t r i a l  a n d  n o  n e w  e v i d e n c e  w a s  
p r e s e n t e d .  T h e  c o u r t  s a i d  " a n  a d d i t i o n a l  s h o w i n g  o f  t h e  
w i t n e s s '  m e n t a l  c o n d i t i o n  a n d  a v a i l a b i l i t y  o n  t h e  t r i a l  d a t e  
w o u l d  h a v e  b e e n  a  m u c h  b e t t e r  p r a c t i c e . "  5 9 3  F . 2 d  a t  8 1 7  n .  4 .

6 1 S e e ,  e ^ . ,  M c C o r m i c k ,  E v i d e n c e  § 2 5 3 ,  a t  6 1 2  n .  5 5 ,  §  6 1 3  
n . 5 6 ;  5  W i g m o r e ,  E v i d e n c e  3 411.

6 2 T h e  A B A ' s  C h i l d  S e x u a l  A b u s e  L a w  R e f o r m  P r o j e c t  h a s  a  f i l e  
w i t h  p l e a d i n g s  f r o m  a  s u b s t a n t i a l  l a w s u i t  i n  L o u i s i a n a ,  a s  w e l l  
a s  n e w s p a p e r  a r t i c l e s  o f  a  m a j o r  l a w s u i t  s e t t l e d  i n  V i r g i n i a  
a n d  s e v e r a l  o t h e r s  a r o u n d  t h e  U . S .

8 8 L .  A .  T i m e s ,  M a y  2 1 ,  1 9 8 2 ,  " I n c e s t :  T h e  V i c t i m  F i g h t s  B a c k ,  
S o m e  F i l e  S u i t s  f o r  D a m a g e s . "

6 4 M d .  C o d e  A n n .  S 9 - 1 0 1  F a m i l y  L a w  A r t i c l e  ( O c t .  1 ,  1 9 8 4 ) .

6 5 D .  L l o y d ,  T h e  C o r r o b o r a t i o n  o f  S e x u a l  V i c t i m i z a t i o n  o f  
C h i l d r e n ,  i n  c h i l d  s e x u a l  A b u s e  a n d  t h e  L a w  1 0 3 ,  A m e r i c a n  B a r  
A s s o c i a t i o n  ( J .  B u l k l e y  e d .  1 9 8 1 ) .

6 6 G .  M e l t o n ,  J .  B u l k l e y  & D .  W u l k a n ,  C o m p e t e n c y  o f  C h i l d r e n  
a s  W i t n e s s e s ,  i d .  a t  1 2 5 ,  1 3 6 - 3 8 .



APPENDIX A**

And Closed
S t a t e s  W i t h  S t a t u t e s  F o r  V i d e o t a p i n g  
5 d - C i r c u i t  T e l e v i s i o n  O f  A C h i l d ' s  TeTestimony*

( 1 )  V i d e o t a p e d  T e s t i m o n y  

S t a t e
<rij* • • \

A l a s k a
A r i z o n a
A r k a n s a s

C a l i f o r n i a ! /
C o l o r a d o
F l o r i d a
K e n t u c k y
M a i n e

M o n t a n a

N e w  M e x i c o

N e w  Y o r k ! /
O k l a h o m a ! /
S o u t h  D a k o t a ! /

T e x a s

W i s c o n s i n

1 5  s t a t e s 3

C i t a t i o n

A l a s k a  S t a t .  § 1 2 . 4 5 . 0 4 7  ( 1 9 8 2 )
A r i z .  R e v .  S t a t .  A n n .  S 1 2 - 2 3 1 1  ( 1 9 7 8 )  
A r k  S t a t .  A n n .  § S  4 3 - 2 0 3 5  t o  2 0 3 7  
( 1 9 8 1 ,  1 9 8 3 )
C a l .  P e n a l  C o d e  S 1 3 4 8  ( 1 9 8 3 )
C o l o .  R e v .  S t a t .  S 1 8 - 3 - 4 1 3  
F l a .  S t a t .  S 9 1 3 . 1 7  ( 1 9 8 4 )
K y .  R e v .  S t a t .  S  4 2 1 . 3 5 0  ( 1 9 8 4 )
M e .  R e v .  s t a t .  A n n .  t i t .  1 5 ,  S 1 2 0 5  
( 1 9 8 3 )
M o n t .  C o d e  A n n .  § S  4 6 - 1 5 - 4 0 1  t o  4 0 3  ' 
( 1 9 7 7 )
N . M .  S t a t .  A n n .  S 3 0 - 9 - 1 7  a n d  N . M .  R .  
C r .  P . R .  2 9 . i  ( 1 9 8 0 )
( R e c e n t l y  e n a c t e d  -  N o  c i t e  y e t )
O k l a .  S t a t .  A n n .  t i t .  2 2 ,  7 5 3 .
S . D .  C o d i f i e d  L a w s  A n n .  § 2 3 A - 1 2 - 9  
( 1 9 8 3 )
T e x .  C r i m .  P r o c .  C o d e  A n n .  § 3 8 . 0 7 1
( 1 9 8 3 )
W i s .  S t a t .  § 9 6 7 . 0 4 ( 7 )  ( 1 9 8 3 )

! / v i d e o t a p e d  p r e l i m i n a r y  
h e a r i n g  t e s t i m o n y  f o r  u s e  
a t  t r i a l .

! / v i d e o t a p e d  t e s t i m o n y  f o r  
u s e  a t  G r a n d  J u r y  p r o c e e d i n g ,

! / o k l a h o m a ' s  s t a t u t e  f o u n d  
a f t e r  t e x t  f i n a l i z e d .

B i l l s  P e n d i n g  

D e l a w a r e
D i s t r i c t  o f  C o l u m b i a  
K a n s a s
M a s s a c h u s e t t s
M i c h i g a n
M i s s o u r i
O h i o
S o u t h  C a r o l i n a
U t a h
V e r m o n t
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(2) Closed Circuit T . V . 3 States

S t a t e  C i t a t i o n

K e n t u c k y  K y .  R e v .  S t a t .  § 4 2 1 . 3 5 0 ( 3 )  ( 1 9 8 4 )
L o u i s i a n a  L a .  R e v .  S t a t .  1 5 : 2 6 0  ( 1 9 8 4 )
T e x a s  T e x .  C o d e  C r i m .  P r o c .  A n n .  a r t .

3 8 . 0 7 1 ( 3 )  ( 1 9 8 3 )

B i l l s  P e n d i n g

C a l i f o r n i a  ( p a s s e d  S t a t e  S e n a t e )
M a r y l a n d  H o u s e  B i l l  N o .  1 3 4 6 ,  F e b .  1 ,  i 9 8 5

( a m e n d i n g  § 9 - 1 0 2 )

S t a t e s  W i t h  A S p e c i a l  H e a r s a y  E x c e p t i o n  f o r  a  C h i l d ' s  
S t a t e m e n t s  o f  S e x u a l  A b u s e  -  1 1  s t a t e s

S t a t e  C i t a t i o n

A r i z o n a  A r i z .  R e v .  s t a t .  A n n .  § 1 3 - 1 4 1 6
( 1 9 8 4 - 8 5 )

C o l o r a d o  C o l o .  R e v .  s t a t .  S 1 8 - 3 - 4 1 1 ( 3 )
I l l i n o i s  , 1 1 1 .  8 3 r d  G e n .  A s s e m .  P . A .  8 3 - 1 0 6 7  S e c

1 1 5 - 1 0  a n d  1 1 1 .  s t a t .  A n n .  C h .  3 7 ,  § 
7 0 4 - 6 ( 4 ) ( c )
I n d .  C o d e  S 3 5 - 3 7 - 4 - 6  ( 1 9 u 4 )
I o w a  C o d e  A n n .  § 2 3 2 . 9 6 ( 6 ) ( 1 9 8 4 - 8 5 )

K a n .  S t a t .  A n n .  § 6 0 - 4 6 0 ( d d )  ( 1 9 8 2 )  
M i n n .  S t a t .  3  5 9 5 . 0 2 ( 3 )  ( 1 9 8 4 )
S . D .  C o d i f i e d  L a w s  A n n .  § 1 9 - 1 6 - 3 8
( 1 9 8 4 )
U t a h  C o d e  A n n .  S 7 6 - 5 - 4 1 1  ( 1 9 8 3 )
V t .  R .  E v i d .  8 0 3  ( 2 4 )  ( 1 9 8 5 )
W a s h .  R e v .  C o d e  S 9 A . 4 4 . 1 2 0  ( 1 9 8 2 )

I n d i a n a
I o w a
( J u v e n i l e  C o u r t  O n l y )
K a n s a s
M i n n e s o t a
S o u t h  D a k o t a

U t a h
V e r m o n t
W a s h i n g t o n

S p e c i a l  E x c e p t i o n  f o r  V i d e o t a p e d  4  S t a t e s
I n t e r v i e w s  o f  C h i l d  S e x u a l  A b u s e
V i c t i m s

S t a t e  C i t a t i o n

I o w a  ( J u v e n i l e  I o w a  C o d e  2 3 2 . 9 6 ( 6 )  ( S u p p .  1 9 8 4 )
C o u r t  O n l y )

K e n t u c k y  • K y .  R e v .  S t a t .  S 4 2 1 . 3 5 0 ( 1 ) ( 2 )  ( 1 9 8 4 )
L o u i s i a n a  . i a .  R e v .  S t a t .  1 5 : 4 4 0 . 1 - . 6  ( 1 9 8 4 )
T e x a s  T e x .  C o d e  C r i m .  P r o c .  A n n .  a r t .

3 8 . 0 7 1 ( 1 ) ,  ( 2 )  ( 1 9 8 3 )



I

S t a t e s  W i t h  s t a t u t e s  o r  R u l e s  E l i m i n a t i n g  C o m p e t e n c y  
Q u a l i f i c a t i o n  o f  C h i l d r e n  -  2 2  S t a t e s   ---------------

C i t a t i o n

A r i z .  R e v .  S t a t .  A n n .  § 1 2 - 2 2 0 2
A r k .  S t a t .  A n n .  S 2 8 - 1 0 0 1
C o l o .  R e v .  S t a t .  S 1 3 - 9 0 - 1 0 6 ( 1 ) ( b )
R *  E v i d .  6 0 1  
F l a .  S t a t .  S 9 0 . 6 0 1
M d .  C t s .  & J u d .  P r o c .  C o d e  A n n .  § 9 - 1 0 1  
M i c h .  S t a t .  A n n .  S 2 7 A . 2 1 6 3  
M i s s .  C o d e  A n n .  5  1 3 - 1 - 3  
M o .  R e v .  S t a t .  S 4 9 1 . 0 6 0 ( 2 )
N e b ,  R e v .  S t a t .  § 2 7 - 6 0 1
N e v .  R e v .  s t a t .  S 5 0 . 0 1 5
N . J .  R e v .  S t a t .  S 2 A : 8 1 - 1
R .  E v i d .  6 0 1
R .  E v i d .  6 0 1
O k l a .  S t a t .  S 1 2 - 2 6 0 1
O r .  R e v .  S t a t .  S  4 0 . 3 1 0
P a .  S t a t .  A n n .  § 4 2 - 5 9 1 1  ( p u r d o n )
S . D .  C o d i f i e d  L a w s  A n n .  S 1 9 - 1 4 - 1  
U t a h  C o d e  A n n .  § §  7 8 - 2 4 - 2 ;  7 6 - 5 - 4 1 0  
W a s h .  R e v .  C o d e  S 5 . 6 0 . 0 5 0  
W i s .  S t a t .  S 9 0 6 . 0 1  
W y o .  s t a t .  S 1 - 1 3 8

1 C h i l d  s e x u a l  a b u s e  v i c t i m s  o n l y

♦Some  a p p l y  i n  b o t h  c r i m i n a l  a n d  c i v i l  c a s e s ,  a n d  s o m e  i n  
a l l  c h i l d  a b u s e  c a s e s ,  b u t  m o s t  c o v e r  c r i m i n a l  c h i l d  s e x  
o f f e n s e  c a s e s  o n l y .

* * I n f o r m a t i o n  f o r  t h i s  c h a r t  w a s  o b t a i n e d  t h r o u g h  r e s e a r c h  
b y  t h e  A B A ' s  C h i l d  S e x u a l  A b u s e  L a w  R e f o r m  P r o j e c t  
( i n c l u d i n g  t h e  h e l p  o f  t h e  p r o j e c t ' s  l a w  c l e r k ,  C a r l  
J e n k i n s )  a n d  f r o m  l e g i s l a t i v e  s u r v e y  p r e p a r e d  f o r  a  f i n a l  
r e p o r t  o f  a  r e c e n t  p r o j e c t  o n  c h i l d  v i c t i m  l e g a l  r e f o r m s  b y  
A b t  A s s o c i a t e s ,  I n c . ,  C a m b r i d g e ,  M a s s a c h u s e t t s  ( t h e  f i n a l  
r e p o r t  w i l l  b e  a v a i l a b l e  i n  t h e  s p r i n g ,  1 9 8 5 ) .

S t a t e

A r i z o n a
A r k a n s a s
C o l o r a d o 1
D e l a w a r e
F l o r i d a
M a r y l a n d
M i c h i g a n
M i s s i s s i p p i
M i s s o u r i 1
N e b r a s k a
N e v a d a
N e w  J e r s e y
N e w  M e x i c o
N o r t h  D a k o t a
O k l a h o m a
O r e g o n
P e n n s y l v a n i a  
S o u t h  D a k o t a  
U t a h 1
W a s h i n g t o n
W i s c o n s i n
W y o m i n g
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A b ou t ... 
The A BA  Pub lic  Services 

D iv ision

The National Legal Resource Center for Child Advocacy and Protection is one of 
a dozen American Bar Association units operating within the A B A ’s Public Services 
Division. The Public Services Division applies the knowledge and experience of the 
legal profession to public concerns through programs addressing the rights of the 
disadvantaged, including minorities, the elderly, mentally disabled, and children; 
substantive issues of broad national concern such as housing and the environment; 
and improvement of the judicial process by reducing court costs and delay and of* 
fering dispute resolution alternatives. Volunteers, largely lawyers, work with A B A  
staff in running Division programs. They prepare model legal codes and 
documents, conduct training sessions and other public education initiatives, sponsor 
working conferences, and produce subscription and one-time publications. Based in 
the Washington, D C  offices of the Association, the Public Services Division has a 
staff of over forty persons and an annual budget of more than S3 million.

A b ou t ... 
The A B A  Young  Lawyers 

D iv is ion

Within the overall structure of the American Bar Association, the Young Lawyers 

Division (YLD] occupies a' unique position. Unlike the other organizational c o m­
ponents of the A B A ,  Y L D  activities are not limited to any one substantive area of 
the law. Instead, Y L D  interests cut across all of the Association's professional and 

public interest programs. In effect, the Y L D  functions as a complete bar association 
with its o w n  national leadership structure for the younger members of the bar 
[defined as all attorney members of the A B A  under the age of 36 or those w h o  have 

been admitted to the bar for less than three years], while at the same time function­
ing as a full participant in the work.of the Association's overall Section, Division 
and Committee structure. With more than 155,000 member attorneys drawn from 

all fields of practice, the Y L D  is the largest single membership group within the 
A B A .

Young lawyers have traditionally been the most dedicated volunteers in the public 

service and pro bono work of the organized bar, and the national leadership of the 
Y L D  has sought to harness this idealism and commitment in coordinated efforts to 
address major issues and problems. The Division sponsors an active Affiliate A c­
tivation and Outreach Program which provides technical assistance and on-site con­
sultation to affiliates (Young Lawyers groups at the State or Local Bar level] seeking 
to undertake local public service action programs. Nearly one hundred new affiliate 

programs are generated each year.

The Young Lawyers Section of the Philadelphia Bar Association has, since 1971, 

sponsored a volunteer child representation program in Philadelphia. The efforts of 
this group inspired the creation of the National Legal Resource Center for Child A d ­

vocacy and Protection.
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May 27, 1987
MEMORANDUM
TO: Representative C.E. Swackhaminer
ATTN: Tom Wright
FROM: Penelope WeyhrauchiT Legislative Analyst^
RE: Sexual Assault: Television Testimony by Minor Victims o f  SexualAssaultResearch Request 87.308

You asked us to address the constitutionality of legislation which allows a child's testimony to be videotaped or shown on closed-circuit television for use in court. You asked us to discuss how videotape or closed-circuit television legislation could avoid constitutional challenges.

Child Sexual Abuse Legislation
A statute which allows the videotaping or closed-circuit televising of a minor in a sexual abuse case may be constitutionally challenged on the ground that i t  deprives a defendant of the opportunity to confront his accuser face to face. A defendant's right of confrontation is established in the U.S. and Alaska Constitutions. These articles state that " . . . in  all criminal prosecutions.. .the accused shall enloy [have] the r ight. . . to be confronted with the witnesses against him."1 The confrontation clause generally requires that witnesses be present at tr ia l and that the defend­ant be allowed to cross examine them.

^ .S .  Constitution, Sixth Amendment; Alaska Constitution Article 1, Section 11. These provisions are attached to this memorandum.
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The use of videotaped testimony at tr ia l may face another legal challenge-- as hearsay--which is not admissible in court unless the statement fa l ls  within a hearsay exception/ When faced with a hearsay issue, the U.S. Supreme Court has placed major emphasis on the "reliability" of the state­ment. Three indicators are considered in regard to re l iabi l i ty : 1) whether or not a statement was made under oath; 2) whether the declarant of the statement was subjected to prior cross-examination; a/id 3) whether the jury had the opportunity to view the witness's demeanor.3 A videotaped testi­mony may or may not meet the requirements of re l iabi l i ty .
Some cases have also required that the declarant of the statement be deemed "unavailable" for tr ia l as a prerequisite to admissibility of the state­ment/ It is unclear how unavailability would apply to the videotaping of a child's testimony to avoid facing the defendant in a courtroom situa­t i o n /
Videotape S ta tu te s . At least twelve states have enacted videotaping statutes since 1977, six of them since 1983.° The statutes treat videotaped testimony as the functional equivalent of testimony at t r ia l .  Some statutes explicitly demand that the defendant be present and that cross-examination be allowed at the videotaping session; three states-- Kentucky, Texas and Wisconsin--allow, in certain circumstances, the admis­sion of videotapes made without the benefit of cross-examination.
A separate provision of the Texas and Kentucky statutes raises another confrontation clause issue. It provides that a videotape made in the presence of both prosecution and defense attorney and put to the test of cross-examination may be admitted in lieu of a child's testimony. It also states that during the videotaping session the court shall permit the defendant to observe and hear the testimony of the child in person, but shall ensure that the child cannot hear or see the defendant. At least one federal court of appeals has held, in a context other than child sexual

David Wise, "Criminal procedure--child witnesses--the constitutionality of admitting the videotape testimony at tr ia l of sexually abused children," 7 Whittier Law Review 639, 649, 1985.
3 Ibid., p. 650.
4 Ibid.
5 Ibid., p. 654.
6 Note, "The Testimony of Child Victims in Sex Abuse Prosecutions: Two Legislative Innovations," 98 Harvard Law Review 813, (1985). The follow­ing three paragraphs are taken in large part from this article. We have limited our discussion to Arizona, Kentucky, Texas, and Oklahoma--the states mentioned in your request.
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abuse cases, that the lack of a face-to-face encounter renders the use of videotaped testimony unconstitutional.
In 1982, an Arizona appellate court affirmed a conviction obtained with the videotaped statement of a sexually abused six-year-old g i r l /  The defendant and his counsel had been present at the taping, and cross- examined had been allowed. In reaching its decision, the court weighed the state's interest in presenting the videotaped testimony against possible infringements of the defendant's right of confrontation. The determinative factor in admitting the tape was the threat of the child becoming uncommuni­cative i f  placed on the witness stand/
Penny Warren, Assistant Attorney General for Kentucky, said that a recent (1986) state Supreme Court decision .upheld the use of a videotape deposi­tion in a child sexual abuse case/ The court rejected the defendant's constitutional challenge in finding that the defendant's right of con­frontation was satisfied through the mechanisms used to conduct the video­taping.
The court found that: "The statute requires that the defendant b? presentin person so that he may see and hear the witness but he shall not be seenby the child. The.. .procedure permits the testimony to be taken prior to tr ia l and preserved by videotape. The availability of procedures permits the defendant to fu l ly  participate in cross-examination and to adequately see and hear the witness. The reproduced testimony must be of adequate quality for the jurors to assess the demeanor of the witness and to evalu­ate credibility. The tr ia l judge paraphrased the issue as to whether the privilege of viewing a witness through a one-way mirror or a video monitor is  a c o n s t i t u t i o n a l l y  acceptable subst i tu te  f o r  face - to - face  confrontation. We believe that i t  is. The legislative authorization of videotape or closed-circuit tr ia l testimony by certain child victims.. .does not violate a defendant's right to confrontation."10
Ms. Warren believes that i f  a child is required to be administered an oath and i f  the competency of the child has been established prior to the video­taping, a state statute allowing videotaping may pass constitutional muster.

7State v. Melendez. 661 P.2d 654 (1982).
8"Criminal Procedure--Child Witnesses--the constitutionality of admit­ting the videotape testimony at tr ia l of sexually abused children," p. 639.
Commonwealth v. Wil l is . 716 S.W.2d 224 (1986).
1 0Wil1is. p. 228.
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State d is t r ic t  courts in Texas have differed on whether the state's videotape statute meets the constitutional right-to-confront mandate. At least one Texas appellate court has upheld a conviction based on videotaped statements, ruling that the procedure does not violate the confrontation clause since the defendant retains the opportunity to cross-examine the declarant at t r ia l .  Several cases involving videotaped testimony in Texas are currently facing a constitutional challenge in the Texas Supreme Court. According to Steve Lamirand, Assistant Attorney General for Oklahoma, a constitutional challenge has not been made on the state's videotaping or closed-circuit television statutes.
The Alaska videotaping statute--AS 12.45.047--has not been constitu­t iona l ly  challenged, according to Gayle Horetski, Assistant Attorney General. She said this is probably because the procedure established by the statute has not been used by the State because i t  believes i t  to be unconstitutional--as a violation of a defendant's right of confrontation. In addition, she believes that the procedure authorized by the statute creates a more frightening situation for a child than a courtroom does. The statute requires that testimony by the child be taken in front of the defendant in a room other than a courtroom. Ms. Horetski said that this may bring the child and the defendant into much closer contact--in a small room--than would occur in a courtroom setting.
Closed-circuit Television Statutes. The states of Kentucky and Texas have legislation which allows a child's testimony to be given at tr ia l from a room other than the courtroom by closed-circuit television.11 Neither of these states have addressed the constitutionality of this legislation. Ms. Warren, with the Attorney General's office in Kentucky, believes that because Kentucky's videotape statute has been found to be constitutional, their closed-circuit television statute will also be found to be constitu­tional. Ms. Horetski said that closed-circuit television statutes have been both upheld and struck down in other states under constitutional challenges. She believes that sed-circuit television statutes are less constitutionally vulnerable that, videotape statutes because a child's testimony occurs at t r ia l ;  providing the defendant and the jury the opportunity to witness testimony that is contemporaneous with the t r ia l .
Other legal scholars are divided on whether a closed-circuit television statute wil l meet constitutional muster. One constitutional concern expressed about the use of closed-circuit television is that the defendant is deprived of the opportunity of physically confronting his accuser. No case law requires eye contact, but "this procedure could be deemed consti­tutional only i f  cross-examination alone is preserved in .yjch a way to fu l ly satisfy the strict constraints of the sixth amendment."12
^Other states may also have closed-circuit testimony statutes. I was unable to find a compilation of these statutes for the f i f t y  states. Thus, I limited my search to states in which you were interested.
12"Criminal Procedure--Child Witnesses--the constitutionality of admit­ting the videotape testimony at tr ia l of sexually abused children," p.659.
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Another waiter stated that "...The United States Supreme Court has not l i te ra l ly  construed the confrontation clause. In the 1980 case of Ohio v. Roberts, the court said that the clause merely states a preference for face-to-face confrontation at tria l but that the 'primary interest securedby the provision is the right of cross-examination'. 3 Competinginterests when closely examined may justify dispensing with confrontation at t r i a l .  Adequate opportunity for cross-examination might meet therequirements of the clause without actual confrontation."14
Alaska does not currently have a closed-circuit television statute.

Developing C o n stitu t io n a lly  Sound Statutes

In a paper presented at the National Policy Conference on Legal Reforms in Child Sexual Abuse Cases, Professor Michael Graham outlined his suggestions for enacting constitutionally sound child sexual abuse legislation:13
provide specifically for unavailability of witness based upon the presence of, or potential for, severe psychological injury to a child witness i f  forced to face the defendant in open court;
provide for the use of closed-circuit television or a children's courtroom for eliciting testimony in child sexual abuse prosecutions where the child witness is unavailable for live face to face con­frontation, but is available to give testimony in an alternative setting.10 The statutes should provide for projection to the jury of the demeanor of both child witness and defendant. Statutes should also provide for projection of the image of the defendant before the child witness where the witness is willing and able to testify under such circumstances; and
provide that testimony of an unavailable child witness taken outside the phys ica l  presence o f  the accused--but subject to cross-examination--is admissible as an exception to the hearsay rule. The child's testimony may be presented to the jury by either

1 30hio v. Roberts. 448 U.S. 56 (1980).
1 4Comment, "Use of Videotaping to Avoid Traumatization of Child Sexual Abuse Victim-Witnesses," 21 Land and Water Law Review 565, 574, 1986.
13Michael H. Graham, "Indicia of Reliability and Face to Face Confronta­tion: Emerging Issues in Child Sexual Abuse Prosecutions," 40 University of Miami Law Review 19, 92, 1985.
*®A children's courtroom is a room set up for the comfort and security ofchildren where a minor's testimony is heard.
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closed-circuit television, use of a children's courtroom, or a videotape of the child's testimony given at a prior t r ia l ,  hearing, or other proceeding. Admissability should be conditioned upon a showing that the child's testimony possesses a guarantee of trust­worthiness equivalent to those required of statements that are admitted under a traditional hearsay exception.
Mr. Graham also stated that "It is. ..very likely that oath, demeanor, whether i i v e ,  ' v i a c losed-circuit te levision, or videotaped, and cross-examination, i f  combined with [the] projection of the defendant's image before the child witness, alone create adequate [the]. . . re l iabi l i ty to be admissible."1'
Another legal scholar stated that "Videotaping statutes should permit the child to testify on videotape and out of the presence of the defendant i f  the tr ia l court finds that testimony in open court or a face-to-face confrontation with the defendant would cause the child substantial emotional trauma. The court should defer the taking of videotaped testimony until after the tr ia l has commenced unless substantial delay would thereby result. Once the child has testified on videotape, the court should generally bar both parties from calling the child at t r ia l .  Finally, videotaping statutes should prescribe standards regulating.taping procedures and the technical quality of the videotaping equipment."
A third opinion rendered by a legal scholar stated that "The interests of the [sexually abused] child are countered by the defendant's sixth amend­ment rights which guarantee him the opportunity to confront and cross examine.. .witnesses who testify against him. The Supreme Court has stated, however, 'that competing interests, i f  closely examined, may warrant

i^Ibid., p. 94.
Note, "The testimony of child victims in sex abuse prosecutions: two legislative innovations," 98 Harvard Law Review 806. 826, 827, 1985.

18
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dispensing with confrontation at t r i a l . ' " 19 The writer went on to say that i f  the videotaping procedure includes confrontation by the defendant and cross-examination of the child by the defendant's attorney, the defendant is not denied his constitutional rights. 0

* * * *

I hope this information is useful to you. The state statutes discussed in this memorandum are attached. I f  you have any questions or would like additional information, please contact our agency.
Attachments

1 9 0hio v. Roberts, p. 64.
^"Criminal Procedure--Child Witnesses--the constitutionality of admit­ting the videotape testimony at tr ia l of sexually abused children," p.660.
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5-1233A

#

1 IN THE HOUSE BY SWACKHAMMER
2 HOUSE BILL VO. 323
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 FIFTEENTH LEGISLATURE - FIRST SESSION
5 A BILL
6 For an Act e n t i t le d :  "An Act re la t in g  to testimony o f  ch ild ren  in  ce rta in
7 crim ina l proceedings; and provid ing f o r  an e f fe c t iv e
8 d a te ."
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 12.45 is  amended by adding a new section to read:
11 Sec. 1 2 .4 5 .0 46 . TESTIMONY OF CHILDREN IN CRIMINAL PROCEEDINGS.
12 In  a c r im ina l proceeding invo lv ing the prosecution o f  an o ffense
13 committed against a ch i ld  under the age o f  13, o r witnessed by a ch ild
14 under the age o f 13, the cou rt , on motion o f  the p rosecution , may
15 order that the testimony o f  the ch i ld  be taken in  a room other than
16 the courtroom and be te lev ised  by closed c i r c u i t  equipment in  the
17 courtroom to be viewed by the defendant, the cou rt , and the f in d e r  o f
18 fa c t  in  the proceeding. Only the attorneys f o r  the defendant and f o r
19 the s ta te ,  persons necessary to operate the equipment, and any person
20 whose presence would contribute to the we lfa re  and we ll-be ing  o f  the
21 ch i ld  may be present in the room during the c h i ld 's  testimony. Only
22 the atto rneys may question the ch i ld . The persons operating the
23 equipment s h a l l  be confined to an adjacent room or behind a p a r t i t io n
24 tha t permits them to see and hear the c h i ld 's  testimony but does not
25 permit the ch i ld  to see o r  hear them. The defendant s h a l l  be a ffo rded
26 a means o f  communicating with the defendant's a tto rney throughout the
27 proceedings, and, upon request o f the defendant o r the defendant's
28 a t to rney , recesses s h a l l  be permitted to a l low  them to con fe r.
29 * Sec. 2 . AS 12 .45 .047  and 12.45 .048 are repea led .

HB0323A - 1 -  HB 323



1 * Sec. 3 . Section 1 o f  th is  Act is  re t ro a c t iv e  and app lies  in  crim ina l
2 proceedings invo lv ing  the prosecution o f  an o ffense committed be fo re the
3 e f fe c t iv e  date o f  th is  Act.
4 * Sec. 4 . This Act takes e f fe c t  immediately under AS 0 1 . 10.07C'(c).

9
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C O N T I N U A T I O N ,  o f  F I S C A L  N O T E  A N A L Y S I S
* ' * ,

F o r  Bill/Resolution N o .  C S » B 3 2 3 (Jud.) c s h b  ^  (j u d )

HOUSE 3 / 1 7 / 8 8

Th i s  b i l l  a d d s  n e w  s e c t i o n s  to AS  12.45 that p r o v i d e  for

a l t e r n a t i v e  m e t h o d s  f o r  taki n g  the t e s t i m o n y  of a child in c e r t a i n

c r i m i n a l  p r o c e e d i n g s  (AS 11.Al) in w h i c h  that child was the v i c t i m  o r  is 

to be  a witness. The  bil l  p r o v i d e s  that clos e d  circuit .television, 

o n e - w a y  m i r r o r s  or  o t h e r  s p a t i a l  a r r a n g e m e n t s  may be us e d  in these 

p r o c e e d i n g s  so that a c h i l d ' s  t e s t i m o n y  m a y  be vie w e d  b y  the defen d a n t ,

the court, and the f i n d e r  of fact, but w h i c h  also p r o v i d e s  that the

c h i l d  d o e s  not h a v e  v i s u a l  c o n t a c t  w i t h  the d e f endant and jurors.

T h e  D e p a r t m e n t  of L a w  b e l i e v e s  that a l t e r native m e t h o d s  for 

t a k i n g  the t e s t i m o n y  o f  a chil d ,  in  t hose cases w h e r e  n o r m a l  c o u r t  

p r o c e d u r e s  w o u l d  r e s u l t  in t h e  c h i l d ' s  i n a bility to r e a s o n a b l y  

c o m m u n i c a t e ,  can be a c c o m p l i s h e d  in t h r e e  ways. One, clos e d  c i r c u i t  

t e l e v i s i o n  w o u l d  b e  u s e d  r o u t i n e l y  at A n c h o r a g e ,  Fairbanks, a n d  Juneau, 

w h e n  i s o l a t i o n  of the c h i l d  is r e q uired. If n ecessary, a m o d i f i e d  

c l o s e d  c i r c u i t  t e l e v i s e d  m e t h o d  w o u l d  b e  u s e d  only o c c a s i o n a l l y  at o t h e r  

l o c a t i o n s .  Two, a o n e - w a y  m i r r o r  o r  p e r f o r a t e d  o n e - w a y  scr e e n  m e t h o d  

c o u l d  b e  use d  r o u t i n e l y  at m o s t  o t h e r  l o c a t i o n s  w h e n  i s o l a t i o n  of the 

c h i l d  w i t n e s s  f r o m  the d e f e n d a n t  o r  j u r o r s  is required. Three, u s e  of 

c h i l d - s i z e  f u r n i t u r e  f o r  the c h i l d  w i t n e s s  w o u l d  b e  a p p r o p r i a t e  at all 

l o c a t i o n s  w h e n  it b e c o m e s  n e c e s s a r y  to s c h e d u l e  the p r o c e e d i n g  in a r o o m  

t h a t  p r o v i d e s  adequate p r i v a c y ,  f r e e d o m  f r o m  distractions, i n f o r m a l i t y ,  

a n d  c o m f o r t  a p p r o p r i a t e  to the c h i l d ' s  d e v e l o p m e n t a l  age.

Use of clo s e d  c i r c u i t . t e l e v i s i o n  at Anchorage, F a i r b a n k s  and 

J u n e a u  w o u l d  b e  c o n t r a c t e d  out to p r i v a t e  vendors. V i d e o / a u d i o  c o m m u n i­

c a t i o n s  from the v i c t i m / w i t n e s s  to  the defendant, the court a n d  the 

t r i e r  o f  fact w o u l d  be r e q uired. P r i v a t e  a udio c o m m u n c i a t i o n  b e t w e e n  

the d e f e n d a n t  and the d e f e n d a n t ' s  c o u n s e l  w o u l d  also be  required. T h e  

d e p a r t m e n t  e s t i m a t e s  that a b o u t  f o u r  h o u r s  of t e s timony w i l l  o c c u r  at 

e a c h  p r e t r i a l  or trial p r o c e e d i n g .  T h e  d e p a r t m e n t  also e s t i m a t e s  that a 

t o t a l  of two h o u r s  of s e t u p / t a k e d o w n  ti m e  w i l l  also be r e q u i r e d  for e a c h  

p r o c e e d i n g ,  in c l u d i n g  v e n d o r ' s  c h a r g a b l e  tra v e l  time. It is e s t i m a t e d  

tha t  c o n t r a c t e d  c osts f o r  o p e r a t o r ( s ) ,  a u d i o / v i s u a l  equip m e n t ,  and 

c a b e l i n g  w i l l  be $3u0 p e r  hour, at t h e s e  three locations.

Oc c a s i o n a l  u s e  of a m o d i f i e d  a u d i o / v i s u a l  m e t h o d  at o t h e r  

l o c a t i o n s ,  u s i n g  v i d e o  r e c o r d i n g s  o f  t estimony, and i n v olving r e n t a l  of 

a v i d e o  ca m c o r d e r  and m o n i t o r s ,  is e s t i m a t e d  to $600 per y e a r  at e a c h  of 

the d e p a r t m e n t ' s  o ther l o c a t i o n s .  T h i s  cost is based u p o n  t hree da y s  

re n t a l ,  at $200 per day, of one c a m c o r d e r ,  d e f e n s e  audio equip m e n t ,  and 

m o n i t o r s  at ea c h  location. O p e r a t i o n  of the equipment w o u l d  be h a n d l e d  

b y  e x i s t i n g  D e p a r t m e n t  o f  L a w  p a r a l e g a l s .

Nn

Use of o n e - w a y  m i r r o r s  o r  som e  o t h e r  met h o d  that p r o v i d e s  

o n e - w a y  sight so that the w i t n e s s  m a y  be v i e w e d  b y  the d e f e n d a n t  and the 

j u r o r s ,  but w h i c h  p r e v e n t s  the w i t n e s s  f r o m  v i e w i n g  the d e f e n d a n t  and
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the j u r o r s ,  w i l l  r e q u i r e  the m a n u f a c t u r e  or fab r i c a t i o n  of  f r e e s t a n d i n g  

(or att a c h a b l e )  p o r t a b l e ,  safe, a n d  e a s i l y  stored v i e w i n g /  s c r e e n i n g  

d e v i c e s .  Thu s  far, the d e p a r t m e n t  has n o t  b e e n  able to l o c a t e  r e g u l a r l y  

m a n u f a c t u r e d  d e v i c e s  of this n ature. H o w e v e r ,  f r e e s t a n d i n g  p a r t i t i o n s  

p r o v i d i n g  a 96" x 96" "L" b a r r i e r ,  w i t h  two plexi g l a s s  48" x  48" v i e w  

a r e a s  r e t a i l  for $1,890. S u b s t i t u t i o n  of a o n e - w a y  m i r r o r ,  o r  o t h e r  

d e v i c e ,  w o u l d  p r o b a b l y  c o s t  $ 2 , 0 0 0  at a minimum. D e v i c e s  of th i s  type 

a r e  not e a s i l y  n o r  s a f e l y  t r a n s p o r t e d  b e t w e e n  locations b y  a i r  carrier.

F o r  this reason, the cos t  for o n e - w a y  s c r e e n i n g  devices, at. e a c h  of our 

d i s t r i c t  a t t o r n e y  o f f i c e  l o c a t i o n s  is incl u d e d  in this f i s c a l  n o t e  

request.

T h e  cost of c h i l d  f u r n i t u r e ,  at $150 for a t able and chai r ,  is 

i n c l u d e d  for each l o c a t i o n ,  e x c e p t  A n c h o r a g e  costs are f o r  t h r e e  sets, 

and F a i r b a n k s  costs a r e  f o r  two sets.

D u r i n g  F Y  1987, 346 c h i l d  s e x u a l  a s sault cases w e r e  r e f e r r e d  

to the dep a r t m e n t .  Of  this n u m b e r ,  125 cases, o r  36% of the total 

n u m b e r  of  cases r e f erred, w e r e  d e c lined. It is est i m a t e d  that a b o u t  40% 

of the d e c l i n e d  cases, o r  51 c o m p l a i n t s ,  w o u l d  h a v e  b e e n  a c c e p t e d  for 

p r o s e c u t i o n  had the a l t e r n a t i v e  c h i l d  t e s t i m o n y  m e t h o d s ,  c o n t a i n e d  in 

thi s  bill, b e e n  a v a i l a b l e  to p r o s e c u t o r s .  Mo r e o v e r ,  due to the. o b v i o u s  

t r a u m a  e x p e r i e n c e d  b y  som e  c h i l d  w i t n e s s e s ,  it w o u l d  h a v e  b e e n  a p p r o­

p r i a t e  to u s e  the b i l l ' s  a l t e r n a t e  t e s t i m o n y  m e t h o d s  o n  t w e n t y  o r  m o r e  

o c c a s i o n s  in cases that w e r e  a c c e p t e d  for p r o secution.

A  s c h e d u l e  is a t t a c h e d  that d e t a i l s  the cost of c o n t r a c t u a l  

s e r v i c e s  and e q u i p m e n t  tha t  w i l l  b e  n e c e s s a r y  for the d e p a r t m e n t  to 

i m p l e m e n t  this bill.
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Court Rcoa Close Circuit/Screening 

Critinal Division

— Cne-7 i ee—

Screen Screen Rental/ Annual 73000 75000
Office Type (cases Jury Defendant Furniture Contractual ccst Contractual Equipnent

June3u DAO CC & 2000 2000 150 10800 14950
Ketchikan DAO SC 2 2000 2000 150 600 4750
Sitka DAO SC 2 2000 2000 150 600 4750

First Judicial: 10 6000 6000 450 12000 24450 12000 12450

Barren DAO SC 3 2000 2000 150 600 4750

Kotzebue DAO SC 1 2000 2000 150 600 4750

Naae DAO SC 2 2000 2000 150 600 4750

Second Judicial: 6 6000 6000 450 1800 14250 1800 12450

Anchorage DAO CC 24 2000 2000 450 43200 47650

Bethel DAO SC 3 2000 2000 150 600 4750
Dillinghai DAO SC 2 2000 2000 150 600 4750

Kenai DAO SC 4 2000 2000 150 600 4750

Kodiak DAO SC 3 2000 2000 150 600 4750

Falser DAO SC 5 2000 2000 150 600 4750

Valdez DAO SC 2 2000 2000 150 600 4750

Third Judicial: 43 14000 14000 1350 46800 76150 46800 29350

Fairbanks DA0/4th CC 12 2000 2000 “300 21600 25900 21600 4300

Brand Total: 71 28000 2S000 2550 82200 140750 32200 58550

CC = Closed circuit: 1900 Per case

SC = Screen: 2000 One-Tine

Rental i  200 per day 600 based on three day average

rurniture/set 150 Children size
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O rig ina l sponsor: Swackhammer

1 i n  Sh e  h o u s e  b y  t h e  j u d i c i a r y  c o m m i t t e e

2 CS FOR HOUSE BILL NO. 323 (Ju d ic ia ry )
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 FIFTEENTH LEGISLATURE - SECOND SESSION
5 A BILL
6 For an Act e n t i t le d :  "An Act ’•e la t ing  to testimony o f  ch ild ren  in  ce rta in
7 c r im ina l proceedings; and provid ing f o r  an e f fe c t iv e
8 d a te ."
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. PURPOSE. I t  is  the purpose o f  th is  Act tha t , in  provid ing
11  a l te rn a t iv e  methods f o r  taking the testimony o f  n ch i ld  in  ce rta in  crim ina l
12  proceedings in  which that ch i ld  was the v ic t im  or i s  to be a w itness, the
13 le g i s la tu re  i s  acting
14 (1 )  to balance the need f o r  the v ic t im 's  o r  w itness's testimony
15 against the r ig h t  o f  the defendant to confront witnesses;
16 ( 2 )  to m itigate the mental and emotional d is t re s s  that may a r ise
17 as the ch i ld  is  required to t e s t i f y ;  and
18 (3 )  to minimize poss ib le  v ic tim  harassment by l im i t in g  the
19 opportun it ies  f o r  unnecessary examination o f  the ch i ld  by the p a r t ie s '
2 0  counsel.
21 * Sec. 2. AS 12.45 i s  amended by adding a new section to  read:
22 Sec. 1 2 .45 .046 . TESTIMONY OF CHILDREN IN CRIMINAL PROCEEDINGS.
23 (a )  In  a c rim ina l proceeding under AS 11.41 invo lv ing  the prosecution
24 o f  an o f fense  committed against a ch i ld  under the age o f  13, o r w it-
25 nessed by a ch i ld  under the age o f  13, the court
26 (1 )  may appoint a guardian ad litem  f o r  the ch i ld ;
27 (2 )  on i t s  own motion o r  on the motion o f  the party presenting
28 the witness o r  the guardian ad li tem  o f the c h i ld , may order that the
29 testimony o f  the ch i ld  be taken by closed c i r c u i t  t e le v is io n  o r

HB0323B - 1 -  CSHB 3 2 3 ( J u d )



through one-way m irro rs  i f  the court determines that the testimony by 
the ch i ld  v ic t im  o r witness under normal court procedures would re su l t  
in  the ch i ld 's  i n a b i l i t y  to e f f e c t i v e ly  communicate.

(b ) In  making a determ ination under ( a ) ( 2 )  o f  th is  sec t ion , the 
court s h a l l  consider fa c to rs  i t  considers re le v an t , inc luding

(1 )  the c h i ld 's  ch rono log ica l age;
( 2 )  the c h i ld 's  le v e l  o f  development;
(3 )  the c h i ld 's  genera l phys ica l h ea lth ;
(4 )  any phys ic a l ,  emotional, o r  psycho log ica l in ju ry  ex­

perienced by the ch i ld ;  and
(5 )  the mental o r  emotional s t r a in  that w i l l  be caused by 

requ ir ing  the ch i ld  to t e s t i f y  under normal courtroom procedures.
(c )  I f  the court determines under ( a ) ( 2 )  o f  th is  sec tion  that 

the testimony by the ch i ld  v ic t im  o r  witness under normal court proce­
dures would re su l t  in  the c h i ld 's  i n a b i l i t y  to e f f e c t i v e ly  communi­
cate, the court may order that the testimony o f  the ch i ld  be taken in
a room other than the courtroom and be te le v ised  by closed c i r c u i t
equipment in  the courtroom to be viewed by the defendant, the cou rt ,
and the f in d e r  o f  fa c t in  the proceeding. I f  the court au thorizes use 
o f  c losed c i rc u i t  te le v is ed  testimony under th is  subsection,

(1 )  each o f  the fo l low ing  may be in  the room with the ch i ld  
when the ch i ld  t e s t i f i e s :

(A) the prosecuting a tto rney ;
(B) the a tto rney  f o r  the defendant; and
(C) operators o f  the c losed c i r c u i t  t e le v is io n  equip­

ment ;
(2 )  the court may, in  add it ion  to persons spec if ied  in  (1 )  

o f  th is  subsection, admit a person whose presence, in the opin ion o f
the cou rt , contributes to the we l l-be ing  o f  the ch i ld .

CSHB 3 23(Jud) -2- HB0323B
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1 (d ) When a ch i ld  is  to  t e s t i f y  under (c )  o f  th is  sec t ion , on ly
2 the court and counsel may question the ch i ld . The persons operating
3 the equipment s h a l l  do so in  as unobtrusive a manner as p o ss ib le . I f
4 the defendant requests , the court s h a l l  excuse the defendant from the
5 courtroom, s h a l l  permit the defendant to attend in  another lo c a t io n ,
6 and s h a l l  a f fo rd  the defendant a means o f  viewing the c h i ld 's  t e s t i -
7 mony and o f  communicating with the defendant's attorney throughout the
8 proceedings. Upon request o f  the defendant o r the defendant's a t t o r -
9 ney, the court s h a l l  permit a recess to  a l low  them to con fe r. The

1 0  court s h a l l  provide a means o f  communicating with the atto rneys during
11 the questioning o f  the ch i ld . Objections made by the attorneys to
1 2  questions o f  a ch i ld  witness may be reso lved in  the courtroom i f  the
13 court finds i t  necessary.
14 (e ) I f  the court determines under ( a ) ( 2 )  o f  th is  section  that
15 the testimony by the ch i ld  v ic t im  o r witness under normal court proce-
16 dures would re su l t  in  the c h i ld ’ s i n a b i l i t y  to e f f e c t i v e ly  communi-
17 cate , the court may au thorize  the use o f  one-way m irro rs  in  conjunc-
18 t ion  with the taking o f  the c h i ld 's  testimony. The attorneys may pose
19 questions to the ch ild  and have v isu a l contact with the ch i ld  during
2 0  questioning, but the m irro rs  s h a l l  be placed to provide a phys ica l
2 1  sh ie ld  so that the ch i ld  does not have v is u a l contact with the defen-
2 2  dant and ju r o r s .
23 ( f )  I f  the court does not f ind  under ( a ) ( 2 )  o f  th is  section that
24 the testimony by the ch i ld  v ic t im  o r witness under normal court proce-
25 dures w i l l  r e su l t  in  the c h i ld 's  i n a b i l i t y  to e f f e c t i v e ly  communicate,
26 the court may, a f t e r  taking in to  considera tion  the fa c to rs  sp ec i f ied
27 in  (b ) o f  th is  section , supervise the s p a t ia l  arrangements o f  the
28 courtroom and the lo c a t io n , movement, and deportment o f  a l l  persons in
29 attendance so as to safeguard the ch i ld  from emotional harm or s t re s s .
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1 In  addit ion  to other procedures i t  f inds  approp ria te , the court may
2 (1 )  a l low  the ch i ld  to t e s t i f y  while s i t t in g  on the f l o o r
3 o r  on an app rop ria te ly  s ized cha ir ;
4 (2 )  schedule the procedure in  a room that provides adequate
5 p rivacy , freedom from d is t ra c t io n s ,  in fo rm a l i t y ,  and comfort appropri-
6 ate to the ch i ld 's  developmental age; and
7 f 3) order a recess when the energy, comfort, o r  a t ten t ion
8 span o f  thii ch i ld  warrants.
9 *  Sec. 3. AS 4 4 .2 1 .4 1 0 (a )  i s  amended by adding a new paragraph to read:

1 0  (6 )  provide guardian ad litem  se rv ices in  proceedings under
11 AS 12 .45 .046 .
12 * Sec. 4 . AS 12 .45 .047 and 12 .45 .048 are repealed .
13 * Sec. 5. AS 12 .4 5 .046 , enacted by sec. 2 o f  th is  Act, i s  re t ro a c t iv e
14 and app lies in  crim ina l proceedings invo lv ing  the prosecution o f  an o ffense
15 committed be fo re the e f fe c t iv e  date o f  th is  Act.
16 * Sec. 6. This Act takes e f fe c t  immediately under AS 0 1 .1 0 .0 7 0 (c ) .
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BILL NO: CS for HB323 DATE:

TITLE: An  Act r e l a t i n g  to testimony CONTACT:

of c h i l d r e n  in certain c r i m i n a l  

p r oceedings; a n d  p r o v i d i n g  for 

an  ef f e c t i v e  date.

B a r b a r a  Mikl o s  

E x e c u t i v e  D i r e c t o r  

C o u n c i l  on D o m e s t i c  

V i o l e n c e  and 

Sexual A s s a u l t

March 10, 1988
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CS for H B 3 2 3  (Judiciary) has a v e r y  i m p ortant purpose; to p r ovide 

a l t e r n a t i v e  m e t h o d s  for taking the t e s t i m o n y  of child v i c t i m s  or w i t n e s s e s  

in c e r t a i n  c r i m i n a l  proceedings. It is r e c o g n i z e d  that t e s t i f y i n g  in  court 

c a n  be v e r y  tr a u m a t i c  for a child u n l e s s  m o d i f i c a t i o n s  are mad e  in c u rrent 

c ourt procedures. W h i l e  the Co u n c i l  supp o r t s  the intent of this bill, 

there are two p r o b l e m s  w h i c h  n e e d  to be a d d r e s s e d  b e f o r e  the C o u n c i l  couxd 

s u pport this bill.

1) In  (a) of p r o p o s e d  Se c t i o n  12.45.046 (page l,line 26) a n y  p a r t y  to the 

case m a y  m o v e  to h a v e  the ch i l d ' s  t e s t i m o n y  t a k e n  b y  clo s e d  circuit 

t e l e v i s i o n  or t h r o u g h  o n e - w a y  m i r r o r s  if the court d e t e r m i n e s  that taking 

te s t i m o n y  u n d e r  n o r m a l  court p r o c e d u r e s  w o u l d  res u l t  in the child's 

in a b i l i t y  to r e a s o n a b l y  communicate. W h i l e  the s e c t i o n  is intended to 

p r o v i d e  p r o t e c t i o n  f o r  c h i l d  victi m s ,  it has the p o t e n t i a l  for abuse as  it

w o u l d  a l l o w  the d e f endant to m o v e  to ha v e  the c h ild's t e s timony t aken in  

t p r i v a t e  in  i n s tances  w h e n  the c h i l d  is ab l e  to t e stify and the t e s t i m o n y  

tfflmt w o u l d  h a v e  g reat impact o n  the j u r y  and the courC. T h i s  s e c t i o n  s h o u l d  be

I... I | changed to limit the m o t i o n  to the p a r t y  w h o  p r e s e n t s  the child as a

w i t n e s s  or  the c h i l d ' s  g u a r d i a n  ad litem.

******** 2) In s u b s e c t i o n  (f) (page 3, lines 18+) the court m a y  a l l o w  c h anges in  the

spatial a r r a n g e m e n t s  of the c o u r t r o o m  and the location, m o v e m e n t  and 

d e p o r t m e n t  of a l l  p e r s o n s  in attendance. Three o p tions the court m a y  

m  pur s u e  are presented. T h e  Co u n c i l  r e c o m m e n d s  addi n g  a n o t h e r  s u b s e c t i o n

* ' stating  "a n d  o t h e r  m e a s u r e s  the court d e t e r m i n e s  a p p r o p r i a t e . "  The C o u n c i l

is c o n c e r n e d  that the o ptions p r e s e n t e d  m i g h t  be v i e w e d  as limiting the 

court's o p t i o n s  in t a i l o r i n g  the c o u r t r o o m  s e tting to fit the 

circumstances. It is i m p ortant that this l e g i s l a t i o n  does not close

exis t i n g  a v e n u e s  or p r e v e n t  i n n o v a t i o n s  not c o n s i d e r e d  w h i c h  w o u l d  reduce

trauma to the child.

f

 ̂ T h e  C o u n c i l  o n  D V S A  w o u l d  support CS for H B323 (Judiciary) if the

tm tnt a m e n d m e n t s  r e c o m m e n d e d  a b o v e  w e r e  made.
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SECTIONAL ANALYSIS

S E C T I O N  1: States the purpose of the act w h e n  p r o v i d i n g  alternative

m e t h o d s  for tak i n g  testi mony from children in c e r t a i n  c r i m i n a l  proceedings. 

T h e  m a i n  p u r p o s e  is to minimize a child's trauma or em o t i o n a l  stress w h e n  

f a c i n g  the de f e n d a n t  in a criminal p r o c e e d i n g  u n d e r  AS 11.41, p a r t i c u l a r l y  

sexual a b u s e  cases.

S E C T I O N  2: Adds a n e w  s ection to T itle 12 (AS 12.45.046) r e g arding the

t e s t i m o n y  o f  c h i l d r e n  in criminal proceedings. In crim i n a l  proceedings 

i n v o l v i n g  the p r o s e c u t i o n  of  an offense c o m m i t t e d  u n d e r  AS 11.41 a gainst a 

c h i l d  u n d e r  the age of 13. or w i t n e s s e d  b y  a c h i l d  u n d e r  the age of  13, the 

c ourt

(1) m a y  a p p o i n t  a g u a r d i a n  ad  l item for the child;

(2) on  its o w n  motion, the m o t i o n  of the p a r t y  p r e s e n t i n g  the wi t n e s s  or 

the g u a r d i a n  ad  litem m a y  order the testimony o f  the c h i l d  be taken by 

c l o s e d  c i r c u i t  t e l e v i s i o n  or through one w a y  m irrors if the court 

d e t e r m i n e s  the child's testimony w o u l d  result in the c h ild's ina b i l i t y  to 

e f f e c t i v e l y  communicate.

W h e n  m a k i n g  a d e t e r m i n a t i o n  w h e t h e r  or not to use c l o s e d  c i rcuit television 

testimony, the c o u r t  m u s t  consider relevant factors i n c luding

(1) the age of  the child;

(2) the c h i l d ' s  level o f  development;

(3) the g e n e r a l  p h y s i c a l  h e a l t h  a n d  any emotional, phys i c a l  or 

p s y c h o l o g i c a l  injury the c h i l d  m a y  have experienced; and

(5) the m e n t a l  or e m o tional s t r a i n  cau s e d  b y  the c h i l d  h a v i n g  to testify 

u n d e r  n o r m a l  c o u r t  proceedings.

If  the c o u r t  decides to use c l o s e d  circuit television, it m a y  o rder that 

t e s t i m o n y  be t a k e n  in a roo m  o ther than the c o u r t r o o m  a n d  b e  t e l evised by 

c l o s e d  c i r c u i t  e q u i p m e n t  to be v i e w e d  b y  the defendant, the c ourt and the 

finder of  fac t  in the proceeding. If the c ourt a u t h o r i z e s  the use of 

c l o s e d  c i r c u i t  t e l e v i s i o n  testimony, on l y  the p r o s e c u t i n g  attorney, the 

d e f e n d a n t ' s  a t t o r n e y  a n d  operators of the c l o s e d  c i r c u i t  e q u i p m e n t  m a y  be 

p r e s e n t  w h e n  the c h i l d  testifies. In  addition, the c o u r t  m a y  a l l o w  a 

p e r s o n  w h o s e  p r e s e n c e  contributes to the wel l  b e i n g  of the c h i l d  to be  in 

the r o o m  w h e n  the c h i l d  testifies.

O n l y  the c o u r t  a n d  c ounsel m a y  ques t i o n  the c h i l d  if c l o s e d  circuit 

t e s t i m o n y  is used. The persons op e r a t i n g  e q u i p m e n t  m u s t  do so in as 

u n o b t r u s i v e  m a n n e r  as possible. The defendant, u p o n  request, wil l  be 

e x c u s e d  f r o m  the c o u r t r o o m  and have the a b i l i t y  to v i e w  the child's 

t e s t i m o n y  in  an o t h e r  l o c a t i o n  and have the m eans to com m u n i c a t e  w i t h  the 

d e f e n s e  a t t o r n e y  t h roughout the proceedings. A  recess wi l l  be  permitted, 

u p o n  re q u e s t  o f  the defendant's attor n e y  or the defendant, to a l l o w  them to 

confer. D u r i n g  the q u e s t i o n i n g  o f  the child, the c o u r t  w i l l  pr o v i d e  a 

m e a n s  o f  c o m m u n i c a t i o n s  w i t h  the defendant's attorney. Objec t i o n s  made b y  

the a t t o r n e y s  to q u e stions i m posed on  the c h i l d  m a y  b e  r e s o l v e d  in the 

c o u r t r o o m  if the court finds it necessary.



The c o u r t  m a y  also a u t hor ize the use of  one w a y  mi r r o r s  w h i l e  taking the 

child's testimony. The attorneys m a y  q u e s t i o n  the c h i l d  a n d  ha v e  visual 

c o n t a c t  d u r i n g  the q u e s t i o n i n g  b u t  the m i rrors wi l l  be p l a c e d  in such a way 

that a s h i e l d  is s i t u a t e d  so the c h i l d  does n o t  h a v e  v i s u a l  contact with 

the defendant.

In the e v e n t  the c o u r t  does "~.ot a l l o w  the u s e  of c l o s e d  ci r c u i t  television 

or one w a y  mirrors, it m a y  s u p ervise the s patial a r r angements of the

c o u r t r o o m  a n d  the location, m o v e m e n t  and d e p o r t m e n t  of  all persons in 

a tten d a n c e  to s a f e g u a r d  the c h i l d  from e m o tional h a r m  or stress. The court 

m a y  m a k e  o t h e r  a p p r o p r i a t e  a r r angements it deems n e c e s s a r y  dur i n g  the 

q u e s t i o n i n g  o f  the child.

S E C T I O N  3: A  te c h n i c a l  am e n d m e n t  that cross r e f e r e n c e s  in Title 44, the

use of  a g u a r d i a n  ad  l item in pro c e e d i n g s  u n d e r  s e c t i o n  2 of the bill.

S E C T I O N  4: R e p e a l s  two statutes, AS  12.45.047 a n d  AS  12.45.048, tb.it

p r o v i d e d  for v i d e o t a p i n g  of  te s t i m o n y  and the e x c l u s i o n  o f  the public 

d u r i n g  t e s t i m o n y  of  y o u n g  vi c t i m s  o f  sexual abuse.

S E C T I O N  5: M a k e s  s e c t i o n  two ret r o a c t i v e  a n d  applies in criminal

p r o c e e d i n g s  in v o l v i n g  the p r o s e c u t i o n  of  a n  o ffense c o m m i t t e d  b e f o r e  the 

e f f e c t i v e  date of  this bill.

S E C T I O N  6: Prov i d e s  the b i l l  takes effe c t  immediately.
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J o s e p h i n e  A .  B u l k l e y ,  E s q .  
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A m e r i c a n  B a r  A s s o c i a t i o n

G e n e r a l  D i s c u s s i o n  o f  T r e n d s

S i n c e  t h e  e a r l y  1 9 8 0 ' s ,  a  n u m b e r  o f  s t a t e s  h a v e  u n d e r t a k e n  
s t a t u t o r y  r e f o r m  e f f o r t s  t o  i m p r o v e  t h e  h a n d l i n g  o f  c h i l d  
s e x u a l  a b u s e  c a s e s  i n  t h e  l e g a l  s y s t e m .  L e g i s l a t i v e  r e f o r m  i n  
a  f e w  a r e a s  h a d  b e g u n  e a r l i e r ,  i n c l u d i n g  a  t r e n d  t o  a b o l i s h  t h e  
c o r r o b o r a t i o n  r e q u i r e m e n t  a n d  t o  a b o l i s h  c o m p e t e n c y  t e s t s  f o r  
c h i l d r e n . 1- F o r  e x a m p l e ,  i n  1 9 8 1 ,  a  d o z e n  s t a t e s  h a d  
e l i m i n a t e d  c o m p e t e n c y  q u a l i f i c a t i o n s  o f  c h i l d  w i t n e s s e s ;  b y  
1 9 8 5 ,  a l m o s t  h a l f  o f  t h e  s t a t e s  h a d  m a d e  t h i s  c h a n g e ,  n e a r l y  
t w i c e  t h e  n u m b e r  o f  s t a t e s  i n  a  f o u r  y e a r  p e r i o d .  T h e  r e a s o n s  
m o t i v a t i n g  t h e  r e c e n t  r e f o r m  m o v e m e n t  s e e m  t o  b e  t h e  g r e a t e r  
a w a r e n e s s  a n d  r e p o r t s  o f  c h i l d  s e x u a l  a b u s e ,  t h e  i n c r e a s i n g  
n u m b e r  o f  c a s e s  b e i n g  p r o s e c u t e d  a n d  c h i l d r e n  w h o  m u s t  b e  
w i t n e s s e s  i n  c o u r t ,  a n d  w i d e  c i r c u l a t i o n  o f  t h e  A B A ' s  
R e c o m m e n d a t i o n s  f o r  I m p r o v i n g  L e g a l  I n t e r v e n t i o n  i n  I n t r a f a m i l y  
C h i l d  S e x u a l  A b u s e  C a s e s  w i t h  a  r a n g e  o f  s u g g e s t i o n s  r e g a r d i n g  
s t a t e  l e g i s l a t i v e  a c t i o n  a n d  o t h e r  i n n o v a t i o n s  i n  l e g a l  
i n t e r v e n t i o n .  A n  a d d i t i o n a l  r e a s o n  f o r  s o m e  o f  t h e  r e f o r m s  
r e l a t e s  t o  c h a n g e s  i n  a t t i t u d e s  r e g a r d i n g  c h i l d r e n  a n d  t h e i r  
a b i l i t i e s .

T h e  n e w  l e g i s l a t i o n  i s  d e s i g n e d  t o  s e r v e  t h r e e  b a s i c  
p u r p o s e s  -  t o  m o d i f y  l e g a l  p r o c e d u r e s  t o  b e  m o r e  s e n s i t i v e  t o  
c h i l d  v i c t i m s ,  t o  i m p r o v e  p r o s e c u t i o n  a n d  c o n v i c t i o n  r a t e s ,  a n d  
t o  p r o v i d e  t r e a t m e n t  i n  s p e c i a l  p r o g r a m s  f o r  t h e  o f f e n d e r ,  
c h i l d  a n d  f a m i l y .  T h e  l i t e r a t u r e  i s  r e p l e t e  w i t h  d o c u m e n t a t i o n  
b y  m e n t a l  h e a l t h  c l i n i c i a n s ,  c h i l d  w e l f a r e  p r o f e s s i o n a l s ,  
p r o s e c u t o r s ,  c h i l d r e n ' s  a t t o r n e y s ,  a n d  o t h e r  l e g a l  e x p e r t s  t h a t  
c h i l d r e n  s u f f e r  a d d i t i o n a l  p s y c h o l o g i c a l  h a r m  b y  i n s e n s i t i v e  
l e g a l  p r o c e d u r e s . 2  M o r e o v e r ,  u n t i l  r e c e n t  y e a r s ,  c r i m i n a l  
p r o c e e d i n g s  o f t e n  w e r e  n o t  i n i t i a t e d  ( p a r t i c u l a r l y  i n  i n c e s t  
c a s e s )  d u e  t o  a  v a r i e t y  o f  r e a s o n s ,  i n c l u d i n g  l a c k  o f  
e y e w i t n e s s e s  o r  p h y s i c a l  e v i d e n c e  a n d  p e r c e p t i o n s  t h a t  c h i l d r e n  
w e r e  n o t  c r e d i b l e  w i t n e s s e s . 3  F i n a l l y ,  s i n c e  t h e  1 9 7 0 ' s  a  
n u m b e r  o f  s p e c i a l i z e d  i n c e s t  t r e a t m e n t  p r o g r a m s  h a v e  d e v e l o p e d  
a r o u n d  t h e  c o u n t r y ,  s o m e  o f  w h i c h  w e r e  f u n d e d  f o r  s e v e r a l  y e a r s



by the National Center on Child Abuse and Neglect to provide 
training to professionals in other jurisdictions. These 
programs vary in terms of treatment philosophy and their 
involvement with the legal system. Although the effectiveness 
of programs that provide alternative dispositions for offenders 
and tneir families should be explored, tnis paper only deals 
with reforms to minimize trauma and improve prosecutions.

This paper will deal with two areas that have generated a 
significant amount of legislative activity —  special hearsay 
exceptions for complaints of sexual abuse by child victims and 
videotaping or closed-circuit television procedures for taking 
a child's testimony outside the courtroom. Legislative efforts 
in other areas, such as videotaped interviews, competency, 
expert testimony, civil protective orders or many other ideas 
outlined in the ABA's Recommendations are not examined here. 
These and other areas will be analyzed at the ABA's March, 1985 
National Policy Conference on Legal Reforms in Child Sexual 
Abuse Cases and in the Conference report. Appendix A, however, 
contains a list of states that have adopted statutes in the 
following areas: videotaped testimony, closed-circuit
television testimony, videotaped interviews, special hearsay 
exceptions, and abolishment of competency requirements.

As some r e s e a r c h e r s  s u g g e s t ,  new r e s e a r c h  r e l a t i n g  t o  
c h i l d r e n  i n  t h e  l e g a l  s y s t e m  w o u l d  be  h e l p f u l  i n  a  numbe r  o f  
a r e a s . 4 T h e s e  i n c l u d e  t h e  e f f e c t s  o f  p r e t r i a l  i n v e s t i g a t i o n  
a nd  t h e  t r i a l  i t s e l f  on t h e  c h i l d ' s  p e r f o r m a n c e  a s  a w i t n e s s ;  
d e t e r m i n i n g  wha t  f a c t o r s  may make  some c h i l d r e n  mo r e  
v u l n e r a b l e ,  e . g . ,  a g e ,  t y p e  o f  a b u s e ,  r e l a t i o n s h i p  o f  c h i l d  t o  
p e r p e t r a t o r ,  t h r e a t s ,  y o u n g  a g e ,  s e x ;  d e t e r m i n i n g  wh a t  a s p e c t s  
o f  t h e  l e g a l  p r o c e s s  ( s u c h  a s  r e p e a t e d  p r e t r i a l  q u e s t i o n i n g ,  
d e l a y s ,  t e s t i f y i n g  i n  o p e n  c o u r t ,  o r  i n  f r o n t  o f  t h e  d e f e n d a n t )  
c a u s e  g r e a t e s t  t r a u m a ,  i n h i b i t  r e p o r t i n g ,  o r  c o n t r i b u t e  t o  a 
c h i l d ' s  r e t r a c t i o n  o r  r e f u s a l  t o  t e s t i f y ;  a n d  wh a t  i f  a n y  a r e  
t h e  l o n g  t e r m  e f f e c t s  o f  l e g a l  i n t e r v e n t i o n  on  c h i l d r e n .  
N e v e r t n e l e s s ,  t h e  e x p e r i e n c e  o f  n u m e r o u s  p r o f e s s i o n a l s  
t h r o u g h o u t  t h e  c o u n t r y  who h a v e  f r e q u e n t  c o n t a c t  w i t h  c h i l d r e n  
i s  s u f f i c i e n t  t o  j u s t i f y  t h e  r e c e n t  l e g i s l a t i v e  r e f o r m  
m ov emen t .

In 1981, the National Center on Child Abuse and Neglect 
(NCCAN) reported that the average age of a child victim of 
sexual abuse was between 11 and 14 years of age; however, it 
also was noted that more recent program information showed a 
higher percentage of children under age 12, and one program 
showed that 1/3 of the victims were under age six.5 Recent 
revelations about sexual abuse of pre-school age children in 
child care forces us to accept the fact that very young 
children are at risk. Further, it must now be acknowledged 
that in addition to parental sexual abuse, a significant, amount 
of sexual abuse is committed by adults outside of the home.



T h e s e  n e w  p r o b l e m s  a l s o  r a i s e  n e w  l e g a l  c o n c e r n s .  I n  c a s e s  
i n v o l v i n g  o f f e n d e r s  w h o  a r e  n o t  p a r e n t s ,  s u c h  a s  t e a c h e r s ,  d a y  
c a r e  p r o v i d e r s ,  o r  b a b y s i t t e r s ,  t h e  c r i m i n a l  j u s t i c e  s y s t e m  i s  
m o r e  l i k e l y  t o  b e  i n v o l v e d  t h a n  w h e n  t h e  o f f e n d e r  i s  a  p a r e n t .  
A l t h o u g h  m o r e  i n c e s t  c a s e s  a l s o  a r e  b e i n g  p r o s e c u t e d  i n  m a n y  
j u r i s d i c t i o n s ,  a  j u v e n i l e  c o u r t  c h i l d  p r o t e c t i o n  p r o c e e d i n g  
s o m e t i m e s  i s  t h e  o n l y  l e g a l  i n t e r v e n t i o n  i n  a n  i n c e s t  c a s e .
E v e n  i f  c r i m i n a l  p r o s e c u t i o n  o c c u r s  i n  a n  i n c e s t  c a s e ,  a  
s p e c i a l  p r o g r a m  m a y  e x i s t  f o r  o f f e n d e r s  w h o  p l e a d  g u i l t y ,  w h e r e  
t h e y  m a y  o b t a i n  s p e c i a l i z e d  t r e a t m e n t  a l o n g  w i t h  t h e  c h i l d  a n d  
f a m i l y  u n d e r  a  s e n t e n c e  o f  w o r k - r e l e a s e  o r  p r o b a t i o n . 6 T h e  
c h i l d  i n  a  n o n - i n c e s t  c a s e  t h e r e f o r e  p r o b a b l y  h a s  a  g r e a t e r  
c h a n c e  o f  h a v i n g  t o  t e s t i f y  i n  a  c r i m i n a l  p r o c e e d i n g ,  s i n c e  
m o r e  p r o s e c u t i o n s  a n d  f e w e r  g u i l t y  p l e a s  a r e  l i k e l y .  F u r t h e r ,  
i n  c a s e s  w i t h  y o u n g  v i c t i m s ,  t h e r e  m a y  b e  g r e a t e r  p r o b l e m s  i n  
p r o v i n g  t h e  a b u s e  a n d  g r e a t e r  t r a u m a  t o  t h e  c h i l d .

A l t h o u g h  o n e  m a y  a c c e p t  t h e  n e e d  t o  r e f o r m  l a w s  a n d  l e g a l  
p r o c e d u r e s ,  t h e  a s s u m p t i o n s  a n d  p u r p o s e s  u n d e r l y i n g  p r o p o s a l s  
n e e d  t o  b e  e x a m i n e d ,  a n d  t h e  l e g a l  a n d  p r a c t i c a l  c o n s e q u e n c e s  
s h o u l d  b e  a n a l y z e d  t h o r o u g h l y  b e f o r e  s t a t e s  a d o p t  i n n o v a t i v e  
a p p r o a c h e s .  I t  i s  w i s e  t o  p r o c e e d  w i t h  c a u t i o n  i n  o r d e r  t o  
p r o t e c t  a g a i n s t  r e v e r s a l s  o f  c o n v i c t i o n s  b y  a p p e a l s  c o u r t s  
b a s e d  o n  a  s t a t u t e ' s  u n c o n s t i t u t i o n a l i t y ,  t o  p r e v e n t  b a c k l a s h  
a n d  f a i l u r e  o f  l e g i s l a t u r e s  t o  e n a c t  r e f o r m s  f o r  f e a r  t h e y  w i l l  
b e  f o u n d  u n c o n s t i t u t i o n a l  b y  t h e  j u d i c i a r y ,  a n d  t o  e n s u r e  t h a t  
r e f o r m s  a r e  n a r r o w l y  d r a w n  t o  a p p l y  o n l y  i n  c a s e s  w h e r e  i t  h a s  
b e e n  s h o w n  t h a t  a  p a r t i c u l a r  c h i l d  w o u l d  b e  i n j u r e d  b y  a  
p a r t i c u l a r  l e g a l  p r o c e d u r e .

G e n e r a l l y  s p e a k i n g ,  t h e r e f o r e ,  a  s t a t e  m a y  w a n t  t o  c o n s i d e r  
a d o p t i n g  a  r a n g e  o f  l e g i s l a t i v e  a l t e r n a t i v e s  t h a t  p e r m i t  a  
c o u r t  t o  d e c i d e  “ o n  a  c a s e - b y - c a s e  b a s i s  w h e t h e r  t h e  s t a t e ' s  
l e g i t i m a t e  c o n c e r n  f o r  t h e  w e l l - b e i n g  o f  t h e  m i n o r  v i c t i m  
n e c e s s i t a t e s " 7  t h e  u s e  o f  a  p a r t i c u l a r  a p p r o a c h .  A s  t h e  U . S .  
S u p r e m e  C o u r t  s t a t e d  i n  G l o b e  N e w s p a p e r  C o .  v .  S u p e r i o r  C o u r t ,  
a  c a s e - b y - c a s e  d e t e r m i n a t i o n  " e n s u r e s  t h a t  t h e  c o n s t i t u t i o n a l  
r i g h t  o f  t h e  p r e s s  a n d  p u b l i c  t o  g a i n  a c c e s s  t o  c r i m i n a l  t r i a l s  
w i l l  n o t  b e  r e s t r i c t e d  e x c e p t  w h e r e  n e c e s s a r y  t o  p r o t e c t  t h e  
S t a t e ' s  i n t e r e s t . " ®  I n  a d d i t i o n  t o  a v o i d i n g  c o n s t i t u t i o n a l  
c h a l l e n g e s ,  w h e t h e r  t h e y  i n v o l v e  t h e  f i r s t  a m e n d m e n t  o r  t h e  
r i g h t s  o f  a  d e f e n d a n t  i n  c r i m i n a l  t r i a l s ,  a  s t a t u t e  t h a t  
p r o v i d e s  " a  n a r r o w l y  t a i l o r e d  m e a n s  o f  a c c o m m o d a t i n g  t h e  
s t a t e ' s  a s s e r t e d  i n t e r e s t " 9  a l s o  a s s u r e s  t h a t  a n  a p p r o a c h  i s  
u s e d  o n l y  w h e n  c l e a r l y  n e c e s s a r y .  I n  G l o b e  N e w s p a p e r ,  
m a n d a t o r y  c l o s u r e  o f  t h e  c o u r t r o o m  d u r i n g  t h e  t e s t i m o n y  o f  
c h i l d  s e x u a l  a b u s e  v i c t i m s  i n  a  c r i m i n a l  . t r i a l  w a s  h e l d  t o  b e  
o v e r l y  b r o a d ,  s i n c e  i t  w o u l d  a p p l y  w h e t h e r  o r  n o t  t h e  v i c t i i r  
s o u g h t  t o  h a v e  c l o s u r e  a n d  e v e n  i f  t h e  v i c t i m  w o u l d  n o t  s u f f e r  
i n j u r y  i f  t h e  p r o c e e d i n g  w a s  o p e n  t o  t h e  p r e s s  o r  p u b l i c .



Indeed, research and clinical evidence suggests that 
children, like adults, react differently to being victimized 
and react differently to the aftermath and the judicial 
process.10 In addition, mandating an approach for all 
children could be interpreted as degrading. Although efforts 
should be made to protect children, efforts also should be 
directed to treating them equally as adults, where 
appropriate. For example, reform laws abolishing competency 
requirements for children reflect such an attitude.

Another issue relating to the development of reforms for 
child sexual abuse victims is whether it might be wiser to 
enact them as part of a broader package of special procedures 
for any victim of crime who is shown to have specific 
vulnerabilities or who is likely to be psychologically harmed 
by particular legal procedures. On the one hand, concern for 
safeguarding the well-being of young victims may justify 
special treatment; on the other hand, many other potentially 
vulnerable populations, such as elderly persons, adult persons 
who have a history of psychiatric problems, or adult persons 
who were victimized in an extremely traumatic crime also may 
deserve special procedures to reduce the trauma they experience 
in the criminal justice system.

Although it might be better for states to develop a 
comprehensive legislative scheme for all vulnerable crime 
victims, this approach seems unlikely to happen. First, 
legislatures tend to deal with single issues and to consider 
laws that address a specific current problem. Second, it seems 
improbable that the reforms proposed in child sexual abuse 
ca.ses could be justified for a much larger category of all 
vulnerable crime victims. Still, the idea of developing 
special procedures by statute only for young victims may lead 
other groups to lobby for similar reforms.

Moreover, perhaps a more significant issue for research 
involves the need to study and compare the effects of 
victimization and legal intervention on a variety of crime 
victims. One risk with establishing special approaches for 
child witnesses without procedures available for other 
witnesses is that a social policy of special treatment for a 
particular group necessarily excludes other potentially 
eligible groups in society. If children do not suffer greater 
harm than certain other crime victims, or if other criminal 
cases are equally difficult to prove, it seems unwise to 
develop approaches solely for children. Thus, for example, in 
the area of special hearsay exceptions, it may be questioned 
whether initial statements of young victims should receive 
special evidentiary status more than statements of other 
victims in cases which are difficult to prove.



A final suggestion for future development of innovations is 
to consider limiting their use to young victims, such as 
children under ten years of age. Many statutes that provide 
for testimony by videotape or television cover children up to 
16, 17 or 18 years of age.11 This would eliminate a lot of 
children who may be traumatized, but it may be one method of 
ensuring that special approaches are used only in the most 
serious cases or extraordinary circumstances.

S t a t e  L e g i s l a t i o n  C r e a t i n g  a  S p e c i a l  H e a r s a y  E x c e p t i o n  f o r  a  
C h i l d ' s  C o m p l a i n t  o f  s e x u a l  A b u s e

One evidentiary reform attracting attention by state 
legislatures is the creation of a special exception to the hearsay 
rule to permit a child victim's complaint of sexual abuse to be 
admitted into evidence. Traditionally, such a statement is hearsay 
and may not be admitted to prove the truth of- the assertion unless 
it falls within an existing hearsay exception, state codes include 
a variety of exceptions for admitting these statements, including 
the following: (1) excited utterances or res gestae; (2)
statements to physicians; (3) statements of present bodily feelings 
or symptoms or present sense impressions; (4) necessity exception;
(5) prior consistent statements (if the child is available to 
testify); and (6) residual exception.12 A child's prompt 
complaint also may be admitted not as proof of the truth of the 
statements but to corroborate the child's in-court testimony to 
rebut an inference of silence inconsistent with the abusive 
act.13 Nevertheless, some states have not adopted all the aoove 
exceptions14, and even with a range of traditional exceptions, a 
child's statement may not meet the strict requirements of a 
particular exception.

B e c a u s e  o f  t h e  n e e d  f o r  s u c h  s t a t e m e n t s  a s  e v i d e n c e ,  s i n c e  
d i r e c t  e v i d e n c e  o r  o t h e r  c i r c u m s t a n t i a l  e v i d e n c e  m a y  b e  m i n i m a l ,  a n d  
b e c a u s e  a  s t a t e m e n t  m a y  n o t  f i t  w i t h i n  a n  e x i s t i n g  e x c e p t i o n ,  t e n  
s t a t e s  h a v e  a d o p t e d  b y  s t a t u t e  a  s p e c i a l  h e a r s a y  e x c e p t i o n .  ( S e e  
A p p e n d i x  A f o r  l i s t  o f  S t a t e s ) .  A l t h o u g h  t h e  l a n g u a g e  a n d  
o r g a n i z a t i o n  o f  t h e  p r o v i s i o n s  v a r y ,  m o s t  s t a t u t e s  a l l o w  a  c h i l d  
v i c t i m ' s  s t a t e m e n t  t o  b e  a d m i t t e d  i f :  ( 1 )  e i t h e r  t h e  c h i l d
t e s t i f i e s  o r  i s  f o u n d  t o  b e  u n a v a i l a b l e ;  a n d  ( 2 )  t h e  c o u r t  f i n d s  t h e  
s t a t e m e n t  t o  b e  r e l i a b l e .  I l l i n o i s  o n l y  a l l o w s  s u c h  s t a t e m e n t s  t o  
c o r r o b o r a t e  t h e  c h i l d ' s  i n - c o u r t  t e s t i m o n y .  I o w a  a l l o w s  s t a t e m e n t s  
t o  b e  a d m i t t e d  o n l y  i n  j u v e n i l e  c o u r t  c h i l d  a b u s e  a d j u d i c a t i o n  
p r o c e e d i n g s  a n d  d o e s  n o t  r e q u i r e  u n a y a i l a b i l i t y  o r  r e l i a b i l i t y .

F o u r  s t a t u t e s  ( I n d i a n a ,  M i n n e s o t a ,  S o u t h  D a k o t a ,  a n d  W a s h i n g t o n )  
r e q u i r e  c o r r o b o r a t i o n  o r  o t h e r  e v i d e n c e  o f  t h e  a c t ,  i n  a d d i t i o n  t o  
r e q u i r i n g  u n a v a i l a b i l i t y  o f  t h e  c h i l d  a n d  r e l i a b i l i t y  o f  t h e



statement before the statement may be admitted. The purpose of 
requiring other evidence in addition to the statement when the child 
victim's testimony is not available is to prevent a conviction based 
upon evidence of the child's statement's alone. The appropriate 
statutory language should be that after a court finds Doth 
unavailability and reliability, and admits the statement into 
evidence, there may not De a conviction unless other evidence exists 
in addition to the child's statement. As discussed below, this may 
not be necessary, since a prosecution is unlikely to be commenced 
with only the child's statement. On the other hand, a state may 
want to include this requirement to ensure that defendants receive a 
fair triaT.-

Under the new exceptions, if the child testifies at trial, the 
prior statement can be admitted as substantive evidence; however, 
the child's testimony is sufficient to convict without the 
statement, and the statement merely serves to corroborate the 
in-court testimony. In cases where the child cannot testify, the 
necessity for these statements is much greater. Situations where 
the child may not be able to testify include cases involving 
extremely young victims (such as two or three-year olds) who may 
not be able to communicate or remember what happened to them, or 
other children who would be highly traumatized emotionally from 
testifying or intimidated by the defendant into not testifying.15 
As noted above, the problem with these cases, is that if the child 
does not testify and the sole evidence is the victim's out-of-court 
statement, it is unlikely that the state would bring a case. But 
where circumstantial evidence in addition to the statement is 
available, a prosecutor could decide that there is sufficient 
evidence to convict the defendant beyond a reasonable doubt.

Despite the hope that these new exceptions bring toward 
increasing the number of prosecutions and convictions, in cases 
where the child does not testify and is not subject to 
cross-examination, admissibility of statements under the new 
exceptions may be jeopardized under the confrontation clause of the 
sixth amendment. The confrontation clause has been interpreted as a 
rule of preference for "face-to-face confrontation at trial," 
requiring the "personal presence of the witness at trial, enaDling 
the trier to observe his demeanor as an aid in evaluating his 
credibility and making false accusation more unlikely because of the 
presence of the accused and the solemnity of the occasion."16 If, 
however, the declarant's live testimony in court cannot be obtained, 
principles of necessity and public policy have been invoked to admit 
some hearsay statements.17 |

•
It would be not enough, however, for the prosecutor simply not 

to call or produce the child victim to testify at trial. Indeed, 
the U.S. Supreme Court in the 1980 decision of Ohio v. Roberts held 
that to satisfy the confrontation clause, the "prosecution must



either produce, or demonstrate the unavailability, of the declarant 
whose statement it wishes to use against the defendant."18 Thus 
as noted earlier, if the child is available and testifies at trial, 
the statement may be admitted under a special exception as a prior 
consistent statement with no further inquiry. When the child is not 
produced as a witness, however, two requirements must be met under 
Ohio v. Roberts. In addition to unavailability the statement must 
possess indicia of reliability, which is discussed in greater detail 
later.

Most of the new hearsay exceptions require a showing of the 
declarant's unavailability before the statement may be admitted. 
,Tc?.di.tional categories of unavailability include death, absence, 
physical disability, mental infirmity or insanity, failure of 
memory, refusal to testify, privilege, or supervening 
disqualification.19 Unavailability of the witness at trial also 
is a requirement for admitting hearsay under certain traditional 
exceptions, including dying declarations, statements against 
interest, and former testimony. (Most exceptions allow hearsay to 
be admitted even if the declarant does not testify at trial).

There is, however, a higher standard of unavailability for 
constitutional purposes. The Supreme Court has addressed the issue 
only in the context of a declarant's absence from the jurisdiction, 
holding that the prosecution must make a "good faith effort" to 
obtain the presence of the witness at trial.20 The Court also has 
indicated that the "lengths to which the prosecution must go to 
produce the witness is a question of reasonableness."21 Until the 
Supreme Court decides the issue, this is the only guide for courts 
in deciding what is a sufficient showing of unavailability to 
satisfy the confrontation clause.

In child sexual abuse cases, a child is likely to be unavailable 
under the categories of mental infirmity (psychological harm),22 
failure of memory23, refusal to testify (based on threats of harm 
to the child by the defendant)24, and incompetency.25 Courts 
also sometimes have established a special type of unavailability for 
very young child sexual abuse victims who cannot be meaningfully 
cross-examined although they are present at trial and take the 
witness stand.26 Thus, prosecutors may be able to obtain admission 
of statements both in cases where the child does not take the 
witness stand at all, or where the child "freezes up" on the stand, 
and becomes unavailable because of failure of memory, inability to 
continue testifying, or inability to communicate. Showing 
unavailability, however, may not always be easy. One court held 
that the evidence established that the witnesses' mental, emotional, 
and physical condition rendered her ability to testify merely 
inconvenient and not relatively impossible.27.

One special exception statute in Indiana specifically defines 
unavailability of a child sexual abuse victim, providing that a 
child is unavailable if:



(i) A psychiatrist has certified that tne child's participation 
in the trial would be a traumatic experience; (ii) a physician 
has certified that the child cannot participate in the trial for 
medical reasons; or (iii) the court has determined that the 
child is incapable of understanding the nature and ooligation of 
an oath.

States that have adopted or are considering special exceptions 
should include definitions or refer to other sections of their code 
regarding unavailability.28 How unavailability should be shown 
also should be specified, including the requirement of a hearing on 
the issue and the making of trial record. A hearing should be held, • 
for example, on a child's incoinpetency if that is the basis of 
unavailability alleged by the prosector. Holding a hearing ensures 
factual support for the trial court's finding and for an appeals 
court to uphold the trial court's determination.

In one state, California, courts also have held that 
unavailability due to psychological harm can be established only by 
an expert, not a lay witness.2* Thus, when seeking to admit 
statements when the child is alleged to be unavailable due to severe 
psychological harm from testifying, a mental health professional who 
has had direct experience with the child should testify to emotional 
problems of the child and that such problems would be seriously 
exacerbated by testifying in court. Indiana's statute is a good 
example of specifying a requirement for expert testimony, although 
California has added a category of unavailability that defines an 
expert as "a physician, surgeon, psychiatrist, licensed 
psychologist, licensed clinical social worker, or licensed marriage 
family or child counselor."30

As noted previously, in order to protect an accused's 
constitutional right to confront witnesses, a second requirement 
also must be met before a child's statement may be admitted under 
the new exceptions. In Ohio v. Roberts, the U.S. Supreme Court 
indicated that after a witness is shown to be unavailable, a 
statement may be admitted only if it has "sufficient indicia of 
reliability"; such reliability "can be inferred without more in a 
case where the evidence falls within a firmly rooted hearsay 
exception. In other cases, the evidence must be excluded, at least 
absent a showing of particularized guarantees of 
trustworthiness."31 (emphasis added). This requirement means 
that a court may not admit a statement under a special exception 
unless the statement is shown to possess particularized guarantees 
of trustworthiness, since the statement would not fall within a 
"firmly rooted exception."



A s  w i t h  t h e  s h o w i n g  o f  u n a v a i l a b i l i t y ,  f a c t o r s  s h o w i n g  
t r u s t w o r t h i n e s s  m a y  n o t  b e  e a s y  t o  e s t a b l i s h .  I n d e e d ,  i t  i s  
p r e f e r a b l e  f o r  p r o s e c u t o r s  t o  s e e k  a d m i s s i b i l i t y  o f  h e a r s a y  
s t a t e m e n t s  o f  c h i l d  s e x u a l  a b u s e  v i c t i m s  u n d e r  o n e  o r  m o r e  o f  t n e  
l o n g - s t a n d i n g  o r  a c c e p t e d  e x c e p t i o n s ,  a s  w e l l  a s  t h e  n e w  e x c e p t i o n .
A c o u r t  w o u l d  b e  l i k e l y  t o  a d m i t  a  s t a t e m e n t  u n d e r  a  t r a d i t i o n a l  
e x c e p t i o n  i n  o r d e r  t o  a v o i d  m a k i n g  p a r t i c u l a r i z e d  f i n d i n g s  o f  
t r u s t w o r t h i n e s s .  S o u t h  D a k o t a ' s  s t a t u t e  m a k e s  a  s t a t e m e n t  
a d m i s s i b i l e  u n d e r  t h e  n e w  e x c e p t i o n  o n l y  i f  i t  i s  n o t  a d m i s s i b l e  
u n d e r  a n y  o t h e r  s t a t u t e .

I n  s e e T c i n g  a d m i s s i b i l i t y  u n d e r  t h e  n e w  e x c e p t i o n ,  a  p r o s e c u t o r  
f i r s t  s h o u l d  a t t e m p t  t o  s h o w  t h a t  t h e  s t a t e m e n t  s a t i s f i e s  o n e  o r  
m o r e  c r i t e r i a  c i t e d  i n  t h e  U . S .  S u p r e m e  C o u r t ' s  d e c i s i o n  i n  D u t t o n  
v .  E v a n s . 3 2  T h e  D u t t o n  c r i t e r i a  a r e :  ( 1 )  T h e  s t a t e m e n t  c o n t a i n s
n o  e x p r e s s  a s s e r t i o n  o f  p a s t  f a c t ;  ( 2 )  C r o s s - e x a m i n a t i o n  c o u l d  n o t  
s h o w  t h e  d e c l a r a n t ' s  l a c k  o f  k n o w l e d g e ;  ( 3 )  T h e  p o s s i b i l i t y  o f  
d e c l a r a n t ' s  f a u l t y  r e c o l l e c t i o n  i s  r e m o t e ;  a n d  ( 4 )  T h e  c i r c u m s t a n c e s  
s u r r o u n d i n g  t h e  s t a t e m e n t  a r e  s u c h  t h a t  t h e r e  i s  n o  r e a s o n  t o  
s u p p o s e  t h e  d e c l a r a n t  m i s r e p r e s e n t e d  t h e  d e f e n d a n t ' s  i n v o l v e m e n t .

C o u r t s  h a v e  h e l d  t h a t  a l l  f o u r  D u t t o n  f a c t o r s  n e e d  n o t  b e  s h o w n  
i n  o r d e r  t o  a d m i t  a  s t a t e m e n t  o v e r  c o n f r o n t a t i o n  o b j e c t i o n s ,  a n d  i n  
f a c t ,  i f  o t h e r  f a c t o r s  i n d i c a t e  r e l i a b i l i t y ,  a  s t a t e m e n t  m a y  n o t  b e  
r e q u i r e d  t o  s a t i s f y  a n y  o f  t h e  e l e m e n t s . 3 3  P r o s e c u t o r s  a l s o  
s h o u l d  m a r s h a l l  f a c t s  t o  s a t i s f y  c r i t e r i a  c i t e d  b y  o t h e r  c o u r t s  a s  
i n d i c a t i n g  a  s t a t e m e n t ' s  t r u s t w o r t h i n e s s ,  i n c l u d i n g  t h e  f o l l o w i n g :

( 1 )  w h e t h e r  t h e r e  i s  a n  a p p a r e n t  m o t i v e  t o  l i e ;
( 2 )  t h e  g e n e r a l  c h a r a c t e r  o f  t h e  d e c l a r a n t ;
( 3 )  w h e t h e r  m o r e  t h a n  o n e  p e r s o n  h e a r d  t h e  s t a t e m e n t s ;
( 4 )  w h e t h e r  t h e  s t a t e m e n t s  w e r e  s p o n t a n e o u s  o r  d i r e c t l y  

r e s p o n s i v e  t o  q u e s t i o n s ;
( 5 )  t h e  t i m i n g  o f  t h e  d e c l a r a t i o n ;
( 6 )  t h e  r e l a t i o n s h i p  o f  s p e a k e r  a n d  d e c l a r a n t ;
( 7 )  t h e  c h i l d ' s  y o u n g  a g e  m a k e s  i t  u n l i k e l y  t h e  c h i l d

f a b r i c a t e d  w h e r e  t h e  s t a t e m e n t  r e p r e s e n t s  a  g r a p h i c  
a c c o u n t  b e y o n d  t h e  c h i l d ' s  e x p e r i e n c e ;

( B )  t h e  n a t u r e  a n d  d u r a t i o n  o f  a b u s e ;
( 9 )  t h e  r e l a t i o n s h i p  o f  d e c l a r a n t  a n d  d e f e n d a n t ;
( 1 0 )  t h e  s t a t e m e n t  h a s  a  " r i n g  o f  v e r i t y "  a n d  t e r m i n o l o g y

a p p r o p r i a t e  t o  t h e  c h i l d ' s  a g e ;
( 1 1 )  t h e  c h i l d  w a s  s u f f e r i n g  p a i n  o r  d i s t r e s s  w h e n  m a k i n g  

s t a t e m e n t ;  a n d
( 1 2 )  e x t r i n s i c  e v i d e n c e  e x i s t s  t o  s h o w  d e f e n d a n t ' 3  o p p o r t u n i t y

t o  c o m m i t  t h e  a c t  c o m p l a i n e d  o f  i n  c h i l d ' s  s t a t e m e n t . 3 4



A l t e r n a t i v e  A p p r oa ch e s for A v o i di ng  the Child Victim's Te st imo ny  
Open  Court Where N ec e s s a r y  to Pr e v e n t  Severe Emotional Tra um a or 
When  the Ch ild is Ot her wi se  Not A v a i l a b l e  as a Witness

The ABA R e c o m m en da ti on s state the fol lowing regarding the 
te s ti mo ny  of child sexual abuse victims:

1.4.4. Child's. T e s t i m o n y

In cr imi na l cases, a child se x u al  abuse victim snould 
testify at p r e l i m i na ry  h e a r i n g s  or grand jury 
p ro ce ed in gs  only if needed. W h e r e  ne ces sa ry to 
prev ent  trauma to the child, p r o ce du re s should be 
de v el op ed  to a vo id the need for the child's tes ti mon y 
in open court in cr im in al  a n d  civil trials, taking 
into account a n y  c o n s t i t u t i o n a l  limitations.

T e s t i f y i n g  in a formal co ur t r o o m  at a cr i mi n al  trial in front 
of the def endant, jury, judge and an a u d i e n c e  of spectators, 
and b ein g su bj e c t e d  to di rec t and c r o s s - e x a m i n a t i o n  often is 
ci te d as one of the most int im id at in g and st ressful aspects of 
the legal process for c h i l d r e n . 35 A l t h o u g h  such an 
e x p e r i e n c e  also m ay  be a n x i e t y - p r o d u c i n g  for adults, adults 
g e n e r a l l y  have d ev e l o p e d  co p in g m e c h a n i s m s  to deal with such 
si tua ti on s.  Further, adults also ha ve  a g en era l un de r st an di ng  
of the p u rp os e and o pe r a t i o n  of our legal sy s te m  and should be 
oe tter able to w i t h s t a n d  and deal with a d ef ens e attorney's 
ef fo rt s to d i sc r e d i t  their testimony.

Th e choice of a lt er n a t i v e s  for ta king a child's testimony 
sh o ul d depend upon the needs and p r o b l e m s  of a particular 
child. For some children, t e s ti fy in g in front of the de fen da n t 
may not be as tr aum at ic as s it ti ng  on the witne ss stand in a 
formal c o u r t r o o m  with an audien ce full of str angers and the 
pr ess or with the jury present.. A v i d e o t a p e d  de position with 
the de fe n d a n t  p re sen t ma y be the pro pe r m e c h a n i s m  for such a 
child. In juvenile court child p r o t e c t i o n  cases, ch ild ren  may 
be in ter v ie we d in the judge's chamb ers  (gen er all y with the 
pa r e n t  al l e g e d  to have c om mi tt ed  the a b us e present), pro vid in g 
a less formal set tin g in wh ich the ch il d ma y  be examined and 
c r o s s - e x a m i n e d .  Other c hi ld r e n  may  not be dis tu rbe d by 
t es t i f y i n g  in the pr es e n c e  of the p u b l i c  or the jury, but 
t e rr if ie d of facing the de fendant. St il l other children may 
on l y requ ire  an advocate, close friend or relativ e in order to 
feel less traumat iz ed.  Finally, som e c h i l d r e n  may find 
t es t i f y i n g  a helpful ex pe ri en ce  in dealing with the abuse and 
ma y not be tra uma ti ze d  at all.



For. the above reasons, le gislatures adopti ng  innovative 
appro ac hes  should not mandate a pa rt ic u la r approach for all 
child victims, such as excusing all c hi ld ren  from testifying, 
closing the c ou rt ro om  in all cases when a child testifies, or 
p re ve nt in g the child from seeing the d e fe nd an t  in all cases 
during the child's testimony. Indeed, the U.S. Supreme Court 
in Globe Newspaper Co. v. Superior Court held that mandato ry  
e xcl usion of the press during the te st i mo ny  of a cnild sexual 
abuse vi ct im  was violative of the first amendment.

A number of states have enac ted  or are conside ri ng 
le gi sla tio n allowing a l t e r n a t i v e i . f c r  taking the testimo ny  of a 
ch il d sexual abuse vic ti m in order to preve nt  the child from 
having to testify in open court at trial, including te stimony 
by vi deotape or cl os e d- ci rc ui t television. Indeed, it is 
ad v is ab le  for states to adopt le gi sl at io n allowing the use of 
such alternati ve s. A C al i f o r n i a  ap pe al s court skirted the 
c o n s t i tu ti on al  issues and d i s al lo w ed  the use of cl ose d-c ir cui t 
tel ev isi on  for taking a child's trial t es t imo ny becau se  
sp ec if ic  a ut ho ri za ti on  for such a p r o c e d u r e  had not been 
granted by state statute, a n ec e s s i t y  given the serious 
c o ns ti tu ti on al  issues raised by the p r o c e d u r e s . 36

Other courts, however, have a ll ow ed  such alterna tiv es 
w i th ou t l eg isl at ive  authority, or at least have ad dre ss ed  the 
co n st it u t i o n a l  issue d es pit e the a b se nc e of l e g i s l a t i o n . 37 
For example, wh er e no l eg is lat ive  a u t h o r i t y  existed, some 
courts have al lo we d a ch ild sexual a b us e v i c t i m  to testify in 
court with the def en d an t hidden from the child's view, although 
others have held such a pro ce du re  to be vi ol at iv e of the 
de fen da nt 's  right of c o n f r o n t a t i o n . 38 Thus, although states 
sh ou ld enact le gislation au th o ri zi ng  va ri ou s methods, 
pr ose cu to rs  still should request a court to allow the use of 
vi deotaping, clo s ed -c ir cu it  television, or other means where 
ne c es sar y to lessan the trauma of t es t i f y i n g  even if their 
state has no statute.

V i d e o t a p e d  T e s t i m o n y  or Depo sit io n

States seem  to be most int erested in statut es  to allow 
v i d e o t a p i n g  of a child's testimony. In 1982, the AB A's Ch ild 
Sexual A bus e Project found that four (4) states allowed 
v i d eo ta pe d  testimony. By 1985, fourte en (14) states had 
statutes pe rm itt in g vi de ot ape d trial or p r e l i m i n a r y  hearing 
testimony. (See Ap pe nd ix  A for states) Six (6) of the 14 
statutes per mi t the vid eo t ap e to be m a d e  or ad mi t t e d  into 
ev id enc e at trial only if the court finds that the child's 
te sti mon y in open court wo uld  cause s ev e r e  emo tional 
t r a u m a . 38 Th ree (3) of these st at ut es  al low  either the 
vi deo ta pe  to be mad e or to be a d m i t t e d  at trial if the court
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finds the. child to be "medically un av ai laD le " because tes timony 
w o ul d cause emotional trauma, or o t he rw is e "unavaiiaole" as 
de f i n e d  in a state's evidence code s ec tio ns  relating to tne 
a d m i s s i b i l i t y  of hearsay or prior t e s t i m o n y . 40 The remaining 
st at ute s simply give the court d i s cr et io n  to order the making 
of the videotape. T hir tee n (13) s p e c i f i c a l l y  allow
c r o s s - e x a m i n a t i o n  or qu est io ni ng  of the child by the defendant
or his lawyer.

Tw e l v e  (12) statutes require the p h y s i c a l  pr es en ce  of the 
def en da nt  in the room where the v i d e o t a p i n g  takes place; the 
s t a tu te s in Ke nt uc ky  and Texas ma nd at e that the de fen da nt  be 
hidden from the child's view, althou gh  the de fen da nt  must be 
able to see and hear the child. T h e  age of the child varies by 
statute, althou gh  all pro visions al lo w v id e o t a p i n g  of children 
under 12 years of age.

Live T e s t i m o n y  of the Child by C l o s e d - C i r c u i t  Te le vi si on

T h re e (3) states, Kentucky, Loui sia na , and Texas, have 
sta t ut es  pe rm itt in g cl os ed- ci rc ui t t el e v i s i o n  of a child's 
testimony. (See App en di x A) Du ri ng  the.trial, the child is 
q u e s t i o n e d  by the p ro se cut or a n d -d e f e n s e  att or ne y (with a 
sup po rt person a l l ow ed  to be present) in a room  outs ide  the 
courtroom, which is te levised to the judge, jury and pu bl i c  in 
the courtroom. The  de fendant must be able  to "observe and hear 
the te st im on y of the ch ild  in person," but the ch ild ma y not 
see or hear the defendant. O n l y  L o u i s i a n a  con di ti on s the use 
of this pr oc ed ur e "when justice so requires."

A bill 'in Cal ifornia, which has pa ss ed  the state senate, 
p r o po se s two-way tel evision of the ch il d's  testimony, which may 
be ut ili ze d if p s y c h o lo gi ca l h a r m  to the ch ild from tes timony 
in open court is shown. Under this bill, the c hil d wo uld  be in 
a room outs ide  the courtroom, and the judge, jury, defendant, 
and both att or n ey s wo uld  be in the cou rt ro om .  Th e ch ild would 
be able to see the c ou rt ro om  by television, and the people in 
the c o u r t r o o m  can see the ch ild by te l ev is io n.  The at torneys 
w o ul d q u e s t i o n  the child from the c ou rtr oo m, and only  a support 
per so n w o ul d be p e rm it te d with the child. T h i s  p r o p o s a l  thus 
d i ff er s from the other laws by al lo wi ng  the child to see the 
c o u r t r o o m  and the jury, judge, pu bl i c  and de fendan:, but 
permi ts  the q u e s t i o n i n g  to occur by t e l e v i s i o n  rather than in 
the child's presence.

P o te n t i a l  C o n s t i t u t i o n c l  And  Other Pr ob l e m s  With A l t e r n a t i v e  
P r o c e d u r e s  fo r"Taking a Child's T e s t i m o n y

The above st atu to ry  a lt er nat ive s may raise a number of 
c o ns t i t u t i o n a l  violations, many of wh ic h are to be examined for 
the first time at the Am er ic an  Bar A s s o c i a t i o n ' s  Natio nal
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Po l i c y  C o n fe re nc e on Legal Reforms in Ch ild Sexual Abuse Cases 
or have been analyz ed  by vario us  law journal a r t i c l e s . ^  As 
noted earlier, careful co ns i d e r a t i o n  of these issues is advised 
in order to avoid reversals of co n v i c t i o n s  and to prevent 
retrials. O nc e  a signif ica nt  number of states have passed 
le gi sla ti on deal ing  with an area of gr eat concern to the public 
such as child sexual abuse, trem end ou s interes t in following 
the trend should be tempered by eva lu a ti ng  the issue in terms 
of both its co ns ti tu t i o n a l i t y  as well as its practicality.

The c o n st it ut io na l issues ra ise d by the new v id eot ap ing  and 
c l o s e d - c i r c u i t  tele vis io n statut es include the def endant's 
right to a fair trial u n d e r  cne due proc ess  clause- of the 
fourteenth amendment, the d e f e n d a n t ' s  sixth am en dm en t right to 
a p ub l i c  trial and to a trial by jury, the def endant's sixth 
am e nd m e n t  right to confront wit nesses, and the public's (and 
press') first ame nd m en t right to at te nd  cr im in al  trials. 
C o m m e n t a t o r s  have sug gested that the d e f e n d an t' s jury trial 
right may be infringed, even if the v i d e o t a p i n g  is shown to the 
jury later, be c a u s e  it inte rf ere s with the jury's 
d ec i s i o n m a k i n g  function by d i s t o r t i n g  or not fully conveying 
evidence, es pe c i a l l y  a witness' demeanor; it denies the jury's 
power at com mo n law to q u e s t i o n  witne ss es;  and "it com pr om is es  
the in te gri ty  of the c o u r t . " 42

•

The d e f e n d a n t ' s  right to a fair trial und«t the 14th 
am end me nt  due process clause " t r a d i t i o n a l l y  has required judge 
and jury to be u nb ias ed and e vi de nce  to be t r u s t w o r t h y . " 4 ^
The use of v id eo ta p in g may p r e v e n t  the jury from making an 
a c c ur at e and un bia se d de c is io n if the vi de ot a pi ng  med iu m 
p r e j u d i c i a l l y  alters or does not c on v e y  evidence. Moreover, 
the t r u t h - e l i c i t i n g  aspects of the jury trial are removed when 
v id e o t a p i n g  is used, enh an c in g the p o s s i b i l i t y  of unfai rn ess  or 
p e r j u r y . 44

As with the jury trial right, the d e f e n d an t' s  right to a 
pu bl ic  trial and the right of the press and pu bli c to attend 
crimin al trials may be infringed even if the vi deo ta pe  is shown 
later to the public. C o m m e n t a t o r s  have  cited a number of 
reasons to support this contention, such as the fact that 
wit ne ss es  "may speak more t r u t hf u ll y if pl ac e d  before the 
s c r u t i n y  of their peers," and  that c on f i d e n c e  in judicial 
remedies may lead to public s k e p t i c i s m  of judicial pr oce ss es 
if the v i d e o ta pi ng  is done p r i v a t e l y . 45

Th e  first a m en dm en t right of ac ce s s to criminal trials by 
the pr ess and pu b li c  has been a n a l y z e d  in depth e l s e w h e r e . 46

, T he  issue has reached the U.S. S up r em e Court, which held in 
G l ob e N e ws pa pe r that m an da t o r y  c l os u re  of the c ou rt r o o m  dur ing  
the vic t in rs  t e s t i m o n y  v i o l at e d the first amendment. St atu te s
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in many states allow closure wi th in  the d is cre tio n of the 
court, which should pass c o n s t i t ut io na l muster. V i d e o t a p e d  
tes ti mo ny  shown later to the press ana public also should not 
be v io la t iv e of the first ame nd m en t as long as they are not 
m a n da te d by statute.

T h e  d ef e n d a n t ' s  sixth am end me nt  right to confro nt wit ne s se s 
in a c ri mi nal  trial also may be v i o l a t e d  unless certain 
re qu ir em en ts  are met before using v i d e o t a p e d  te sti mo ny or 
closed circuit te levision. Gen er al ly , closed circuit 
te le vi si on  or v i d e o t a p i n g  of the c h il d' s t es t i m o n y  is sought 
w he re it is b e l i e v e d  that if the c hi ld  testifies, she will 
suffer serio us e mo ti on al  har m or wi l l be so terrifi ed  that she 
will ref use  to talk or will freeze up be c a u s e  of the cou rt r oo m  
se t tin g or per so na l threats by the de fe nda nt . The ref or e, 
a lt hou gh  the c hi ld  is in fact a v a i l a b l e  to testify, she would 
be u na va i la bl e to test if y in a formal c o u r t r o o m  setting. 
D e p o s i t i o n s  f r e qu en tl y  have been us ed  in sit ua ti o ns  where it is 
im po ss ib le  to ob t a i n  the witness' p e r s o n a l  p r e s en ce  at trial. 
On e  c om m en ta to r notes three types of una va il ab il it y:  the
wi t ne ss  is not a v a i l a b l e  for legal pr o c e s s  (e.g. death, 
absence); a v a i l a b l e  for proce ss,  but not av ai la b le  for actual 
a t t e n d a n c e  (e.g., illness); or a v a i l a b l e  for process and 
a t t e n d a n c e  but not a va i l a b l e  for tes tif yi ng .  It is the third 
c a t e g o r y  that jus tifies v i d e o t a p i n g  or t e l ev is i on  for taking 
the ch il d' s  t e s t i m o n y . 47

N e c e s s i t y  is the b as ic p r i n c i p l e  for the use of dep osi ti on s 
and former t es ti m on y at trial, and for the use of closed 
circuit television. If the w i t n e s s 's t e s t i m o n y  in court cannot 
be had, "it will be lost en t ir el y for the p u r p o s e  of doing 
justice if it is not recei ved  in the form  in which it survives 
and can be had. The only inquiry then, need be: Is his 
t e st im on y in court u n a v a i l a b l e ? " 48 Thus, in order to admit 
vi d e o t a p e d  t es ti m o n y  in lieu of the c hi l d' s te sti mo ny  in court, 
the re qui r em en t of u n a v a i l a b i l i t y  first must be met. As witn 
special h e ar sa y exc eptions, u n a v a i l a b i l i t y  cate gor ies  include 
death, absence, p h y s i c a l  or mental d is ab il it y,  i n co mp et en cy  at 
trial, failure of memory, and r ef usa l to testify. As some 
st atu tes  provide, se ve re p s y c h o l o g i c a l  tra uma  to the c hi ld  from 
t es ti fyi ng  also ma y  be a proper ground, alt ho ug h the three 
st atu tes  that a l l o w  a v i d e ot ap ed  d e p o s i t i o n  to be admit ted  
b a se d on any  gr ou nd  of u n a v a i l a b i l i t y  are pr eferable.

In a d d it io n to una va ilability, O h i o  v. Rob ert s also 
requi res  s t at me nt s to possess in di ci a of reliability, either by 
falling wi t hi n an e xi st ing  h ea rsa y e x c e p t i o n  or having 
p a r t i c u l a r i z e d  g u a ra nt ee s of t r us tw or th in es s . In an aly zin g the 
v i d e o ta pi ng  leg islation, both r e q u i r e m e n t s  of Ohio v. Robe rts  
must be consid ere d.  First, the eight (8) vi d e o t a p i n g  statut es 
that do not r eq u ir e u n a v a i l a b i l i t y  to be d e m o n s t r a t e d  pr ob ab ly  
v io la te  the c o n f r o n t a t i o n  clause. T h o s e  st at ute s that require 
a finding of the ch il d 's  un a va il ab il it y,  and require
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the testimony to be taken in a c c o rd an ce  with the state's
h e ar sa y exc ept io n for former tes timony should be
co ns ti t ut io na l.  Or, st atu te s re qui ri ng an u na va ila bil it y 
show in g and cr os s - e x a m i n a t i o n  in the de fen da nt' s prese nce  also 
should sa ti sf y con fro nt a ti on  requirements. Cr o ss -e xa mi na ti on  
and the de fe nd an t' s  presence clearly fulfill the
tr u st wo r t h i n e s s  requirement, and courts have allowed vid eot ape d
de p o s i t i o n s  in other cases where a witn ess  was unable to attend 
the trial where these elements were p r e s e n t . 49 As dis cussed 
later, however, statut es  that attempt to hide the defendant 
from the child 's  view may  not be c on st it ut ion al  under the 
c o n f r o n t a t i o n  clause of the U.S. C on st i t u t i o n  or under state 
co n s t i t u t i o n s  if the d efe nd ant 's right to oe c on fro nte d with 
the wi tne ss es  agai ns t hi m  is c o n s id er ed  a right to physical, 
f a ce -t o- fa ce  co n f r o n t a t i o n  with the witness.

Th e c l o s e d - ci rc ui t telev is ion  laws in Ke nt uck y and Texas 
also do not require a s ho win g similar to unavailability. 
Lo u is i a n a  allows the p ro ce du re  "when justice so requires." 
S ince te sti mo ny  by tele vi sio n should not be co ns id ere d hearsay, 
u n a v a i l a b i l i t y  may not be the test. N ev er th ele ss,  courts may 
re q uir e a sh ow in g of n ec es si ty  or "e xtr aordinary" or other 
c i rc u m s t a n c e s  simi lar  to un a v a i l a b i l i t y  to justify restri ct ion  
of a c on st it u t i o n a l  r i g h t 5 0 . The C a l i f o r n i a  Supreme Court 
re ce ntl y uph el d the Hochh eis er  d e c i s i o n  which b o r r ow ed  language 
from the Gl ob e case and stated that "a compe lli ng  state 
interest" must be shown to permit two - wa y television.

Th e v i d e o ta pi ng  and c lo s e d - c i r c u i t  television statut es  in 
Kentuck y,  Louisiana, and T exa s also do not permit the child to 
see the defendant, al th oug h the de fe n d a n t  must be in the room 
and be able to see the child. As noted before, the second 
re q ui re me nt  of Ohio v. Roberts is that a st atement must fall 
wi t h i n  a t ra dit io nal  hea rsa y ex cep ti on  or possess 
p a r t i c u l a r i z e d  g u a r an te es  of trustworth ine ss . T h e  issue is 
w h et he r c r o s s - e x a m i n a t i o n  without p hy si cal  con fr on ta ti on  of the 
ch ild is s u f f ic ie nt  to s a ti sf y the t ru s two rth in ess  
re qu ire me nt.  If c o n f r o n t a t i o n  is int er p re t ed  to mean that the 
w i t n e s s  and d ef en da nt  must  face each other physically, as some 
co ur ts  have h e l d , 51 these statutes w o ul d be 
un c on st it ut io na l.

T h e  pu rp ose  un de rl y in g the f a ce -t o- fa ce  req uirement is that 
the w i tn es s  is less likely to make a false a cc usa ti on while 
lo o kin g at the accused. This pur p os e cl e a r l y  is not met if the 
ch il d cannot see the defendant, even though the de fen dan t can 
see the child. Moreover, almost half the state const itu ti ons  
give  the d ef e nda nt a right.to meet w it ne ss es  against him 
"f a ce -to -fa ce ," which 'may be li ter al ly  inter pre ted  by courts; 
indeed, a trial court in Ke nt uc ky  r e c e nt ly  struck down the 
s t at e' s v id eo t ap in g sta tut e b ec aus e it does not permit 
f a c e - t o - f a c e  c o n f r o n t a t i o n  of the c hi ld witness and the 
de f e n d a n t  as re qu ire d by the K e n tu ck y  c o n s t i t u t i o n . 52



The above closed circuit te levision or vi deo ta pi n g 
pr o vis ion s ma y have gu arantees of trustworthiness, by pr o vi d i n g  
an o p p o r tu ni ty  for c ro ss -ex ami na tio n,  pe rm i t t i n g  the d ef en da nt  
to see the child, and showing the vi de o t a p e  or tel evising the 
testimony to the jury and public, desp it e the fact tnat the 
child cannot see the accused. A trial court in New J er s e y  
upheld an approach w her e the d ef en d a n t  was in the co ur tr oo m 
with the judge, jury and public, who could view  the child by a 
television monitor, although tne c h il d had no view into the 
c o u r t r o o m . 58 Further, in a child sexual ab us e prosecution, 
the Iowa Sup re me  Court allowed the d e f e n d a n t  to be hid de n from 
the view of the child witne ss during the c h i l d ' s  te sti mo ny  and 
rejected a co nf r o n t a t i o n  cha ll e ng e b e c a u s e  there was 
c r o s s - e x a m i n a t i o n  and the jury could ob s e r v e  the demea nor  of 
the wi tn ess  w hi le  t e s t i f y i n g . 54 With the above v i d e o t ap in g 
and te levision laws, however, the c hi ld is not tes ti fy i ng  in 
open court in the p r e s en ce  of the judge an d jury. The jury 
does not have the o p p o r tu ni ty  to ob s e r v e  the chil d's  demean or  
during the vi d e o t a p e d  dep os it io n or p r e l i m i n a r y  hearing, 
al th oug h they may vie w it later. A l t h o u g h  the jury may see the 
child t es tif yi ng on t el evi sio n with the c l o s e d - c i r c u i t  
tel e vi si on  approach, the proble ms c it ed  earl ie r with d is to rt ed  
or exc lu de d ev ide nce  are still presen t. As the H oc hhe ise r 
de c is io n noted, 9 . . . use of cl ose d c i rc ui t t e l e vi si on  may 
aff ec t the jurors' i mp res si ons  of the wi t n e s s  d em ea nor  and 
c r e d i D i l i t y * .

It is po ss i b l e  that a court m a y  h o l d  that c r o s s - e x a m i n a t i o n  
alone fulfills the t ru st w o r t h i n e s s  req ui rem en t, and s at is fi es 
the co nf r o n t a t i o n  cl aus e with out  the d e f e n d a n t ' s  physi cal  
presence. One c om men ta tor  notes:

If there has been a c r o s s - e xa mi na t io n,  there has been 
a con fro nt at io n.  The s a t i s f a c t i o n  of the right of 
cr o s s - e x a m i n a t i o n  di spo se s of any o bj ec t i o n  ba sed  on 
the s o- ca l l e d  right of c o n f r o n t a t i o n . 55

Professor W ig mor e further states that r e qu ir in g the witness' 
person al a p p e ar an ce  enables the jury and  judge to o b se rv e the 
demea no r of the witn ess  wh ile  testifying; it does not mean the 
op p on en t and wi tn es s must be c onf ro nte d, but that the wit nes s 
must  be p r es en t before the tribunal.

If however, a court con sid er s f a c e - t o - f a c e  c o n f r o n t a t i o n  
indisp en sab le , two- way  cl os e d - c i r c u i t  t e l ev is io n  may be valid 
as long as c o nf r o n t a t i o n  is i nt er pr et ed  to me a n that the 
de f en d a n t  and w i tn es s onl y must  see each other. The  S up rem e 
Court of Misso uri  a ll owe d two-way cl os e d  ci rc u it  te le vis io n for 
an expert's testimony, hold ing  that w h il e the witn ess  wag not 
p h y s i c a l l y  pres ent  in the courtroom, "his image and v oi ce were 
there ... for the de fe nd an t to see and hear and, by the same 
means, s i m u l t a n e o u s l y  for him to be seen and heard by the



w i t n e s s . " 55 In a 1979 case, moreover, a vid eotaped 
deposition was held to be un con st it ut i on al  where physical 
face-to- fac e co nf ron ta tio n was absent, a lt ho ugh  the court 
noted: "Today's decision should not be regarded as pr oh ib it in g
the de velopment of elec tro ni c video tec hn ol og y in litigation. 
... [Wjhere the pr oce dur e more ne arly ap pr ox im at e s the 
traditional co urt ro om  setting, our appro val  might be 
f o r t h c o m i n g . " 5 ' The court went on to say, "It is possible 
that face-to- fa ce confront ati on through two -w a y closed circuit 
tel evision might be adequate," although concern was ex pre ss ed 
that no showing of "e xt rao rdi na ry ci rcu mst an ces " was made in 
the Missouri d e c i s i o n . 58 Although at least one Flori da trial 
court is known to have allowed two-way tel ev i si on  in a child 
sexual abuse p r o c e e d i n g , 59 the recent Hochh eis er  C a l i f o r n i a  
Sup re me Court decisi on  noted serious c o n st it ut io na l  proble ms 
with two-way television, including v i o la ti on s  of the 
defen da nt' s right to a jury trial and a fair trial, as well as 
of the right of confrontation.

Another pot en tia l pr o b l e m  is that some st atu te s do not 
require a finding of u n a v a i la bi l it y at the time of trial when  
the vi deo tap e is sought to be a d m i tt ed  in lieu of the person al  
a p p ea ra nc e  of the child, but only  require a finding of 
un a va il a b i l i t y  to make the videotape. T o sat is fy  the 
co n fr on ta ti on  clause, it may be that u n a v a i l a b i l i t y  must be 
es t ab li sh ed  not just at the time of the tak in g of the 
videotape, but at trial, p a r t i c u l a r l y  if the witness' co ndi ti on 
may have c h a n g e d . 60 C o l o r a d o  requires a sh ow i ng  both to make 
and to admit the videotape. .Many state cr im in al  pro ce du re  
rules require two s h o w i n g s . 61

Finally, most statutes that a ll ow p r e- tr ia l dep osi ti on s or 
vi de ota pin g of p r e l i mi na ry  hea rin g te s ti mo ny  do not permit an 
add iti ona l d ep osi tio n if new eviden ce  is d i s co ve re d  betwe en the 
original vi deo tap e and the trial. (South Dakota al lows a 
second tape). Unless the vi deo ta pi ng  occurs during the trial, 
an a dd it io nal  de po si ti on  f re qu ent ly  ma y be necessary, which 
would result in one mo r e time a child must be qu estioned.
Thus, states may want to consider req ui r in g the vid eot ap in g 
after the trial has begun, as is required in Fl ori da 's  statute.

C o n cl us io n and Em er gin g Issues

A number of areas relating to child vict ims  in the legal 
sy ste m remain to be explored. This paper add re sse s a few 
issues d es ig ned  to help improve p r o s e c u t i o n s  of child sexual 
ab use and to p r ev en t p sy c h o l o g i c a l  trauma to a c hil d from 
testifying. Add iti on a ll y,  this paper ini ti all y raised issues 
about how the legal sys t em  will ha ndl e the in cr eas ing  number of 
cases, p ar ti c u l a r l y  those involving very y oun g children, as 
well as cases of abuse com mi t te d by ad ult s ou ts ide  the home. 
Another ca teg or y of cases e nte ri ng the criminal



justice system that also should create new challenges are those 
involving mul ti pl e pe rp et r at or s and m u l t ip le  victims.

Cases of child sexual abuse are being litigated in other 
judicial forums as well. In ad di ti on  to civil child p r o te ct io n 
a c ti on s which ma y  be filed in cases inv olving a parent, other 
po s si bl e legal ac ti ons  include civil p r o t ec ti ve  order 
proceed in gs,  cus to dy  and divorce actions, and civil tort suits 
see ki ng money da ma ge s against p e rp et ra to rs  or against 
institutions, such as school systems, for neg lig en ce in hiring 
or m a i n t a in in g  an emp lo ye e for s e x u al ly  abusing m u l t ip le  
children. T he se  suits are b e c om in g mo r e prevalent, and ma ny  of 
them- h a v e  re sul ted  in s et tl eme nts  of hu nd re ds  of th ous an ds of 
do l lar s for the v i c t i m s . 62 Sev era l at to rn ey s  have de ve l o p e d  
law pr act ic es  or reputa tio ns  in h a n d l i n g  these c a s e s . 62

When child sexual abuse is an issue in a custody case, 
s ig nif ic ant  pr obl em s are pr esented. C on f l i c t s  b e tw ee n the 
p a re nt s must be c o n si de r ed  when ex am i n i n g  an a l l e ga ti on  of 
sexual abuse. In some cases, it has been a l le ge d that courts 
b e li ev e that the mother is v i n d i c t i v e  by  alleg ing  sexual abuse, 
and award cu s t o d y  or genero us vi s i t a t i o n  pr iv i l e g e s  to the 
father, who in fact may  have s e x u a l l y  ab u se d  the child. On the 
other hand, cases now are coming to light in which it is 
b e l i e v e d  that some p ar ent s have m a n i p u l a t e d  their ch ild into 
cl a im in g sexual ab use to p re ve nt  the other par en t from having 
c o nt ac t with or c us to dy  of the child. Moreover, when an 
al l ega tio n is made, how  it is h an dl ed  in the family court in a 
cu s t o d y  p r o ce ed in g ma y  be problem ati c, since judges may  not be 
as k n o w le dg ea bl e about sexual abuse of c h i ld r en  as their 
c o un te rp ar ts  in juvenile or c ri mi nal  court. In ma ny  c us to dy  
cases, whet her  the par en t sexual ly a bu s e d  the child o ft en is 
not s e p a ra t el y pr o ve n or determ ine d.  Thus, in Maryland, a bill 
was enacted into law in 1984 r e qu ir in g the court in a divo rce  
or cust ody  case to make  a finding by a p r e p o n d e r a n c e  of the 
ev id enc e r eg ar di ng a sexual abuse a l l e g a t i o n  bef ore  it makes a 
cust od y award to either p a r e n t . 64 A sur ve y of p r ac ti ce s as 
well as legal research and analys is  in this area would be 
helpful to d o m es ti c re lat io ns lawyers an d family court judges.

A lt hou gh  much has been learned and m a n y  chang es made  during 
the last five to ten years, reforms are still needed. New 
m e th od s to p ro te ct  c h i ld re n  n e v er t he le ss  must  be c o n s i d e r e d  in 
the context of our c o n s t i t ut io na l s y s t e m  that values liberty 
and assumes an ind ividual innocent until pr o ve n gu il ty  by the 
state. A n ot he r imp ortant idea to ke ep  in mind  is that the 
curr en t media a t t e n t i o n  focusi ng  on the pr ob l e m s  inv olving 
ch ild w i tn es se s e v e n t u a l l y  will die down. Hopefully, at that 
time, there may be greater o b j e c t i v i t y  an d re cog nit io n that the 
current re fo rm  mo ve m e n t  c on t r i b u t e d  to more  e ff e ct iv e h an dl ing  
of cases, more gu il ty  pe rs o ns  p r o s e c u t e d  and co nvi ct ed  and, 
h o pe f u l l y  fewer c h i l dr en  tra um ati zed . It also must be exp e ct ed
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that greater aw are ne ss and pro se cut io ns mean that st a ti st ic al l y 
more childr en  may retract their stories (although ac tua ll y may 
be false retr act io ns) . This should result in more care ful  and 
thorough in ve st ig at i on s before cases are filed. Further, as 
with any other c r i m e , there will be some false reports or child 
wi t ne sse s who lie. However, as one comme nta to r noted in 
d i sc us si ng  the c o r r o b o r a t i o n  requi re men t for child, sex o ff ens e 
p ros ec ut io ns  (now a bo li sh ed in all but one jurisdiction, 
N e b r a s k a ) :

... It is e st im at ed  that most  sexual offenses are 
never re po r t e d  to the authori ti es.  Those au tho r it ie s 
who supp ort  the a ss ump tio n cite only isolated examples 
of false compla in ts,  many  of which were by persons 
s uf fe r i n g  from  severe ps y c h i a t r i c  disturbances. 
Exis tin g st a t i s t i c s  indicate that the fr equ en cy  of 
"false" repo rts  for sex offens es  ap p ro xim ate s the 
f re qu en cy  of false reports for other c r i m e s . 65

Another resea rch er  also  no tes that "there is little c o rr el at io n  
between age and honesty ,"  and that "ch ild re n are no more prone 
to lying than a d u l t s . " 66
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note 4; Libai, The Pr ot ect io n c?T the Ch ild  v i c t i m  o? a Sexual 
Of f e n s e  in the c r i mi na l J us t i c e  S y s t e m , 15 Wavne L.' Rev. $77.
1 0 li ( 1969 ); L. Berliner & M. K. Barbieri, The  T e s t i m o n y  of the 
C h il d V i c t i m  of Sexual A s s a u l t , in the Ch il c f w i t n e s s  125, 135, 
supra note 3.

^ A l a s k a ,  Arkansas, C al if orn ia , Montana, New  Mexico, South 
Dakota, Wisconsin.

12J. Bulkley, E v i d e n t i a r y  Th eo r ie s for A d m i t t i n g  a Child's 
O u t - o f - C o u r t  S ta te m e n t  of Sexual Ab use  at T r i a l , in Ch ild 
Sexual Abuse and the Law 153 (ed. J. Bulkley, 1981).

13 Id. For more in-depth d is c u s s i o n  of the new  special 
exceptions, see Skoler, H e w  Hea r sa y E x c e p t i o n s  for a Ch il d' s 
St a t e m e n t  of Sexual A b u s e , 18 Jo h n Marsha ll L. Rev. 1 (1984); 
Sex ual Abuse of C h i l dr en  - W a s h i n g t o n ' s  Hew H e a r s a y  E x c e p t i o n , 
58 Wash. L. Rev. 813 (1983); A C o m p r e h e n s i v e  A pp roa ch  to Child 
He a r s a y  Sta tem en ts in Sex A b us e C a s e s , 83 Colum. L. Rev. 1745 
(1983); J. Pierron, Th e Ne w  Kansas La w  R eg ar d i n g  A d m i s s i b i l i t y  
of C h i l d - V i c t i m  H e a r s a y  S t a t e m e n t s , J. Kan. Bar Assn. 88 
(Summer, 1983). See also P a p e r s H T r o m  a Nat io na l P ol i c y  
C o n f e r e n c e  on Legal R e f o r m s  In Ch il d Sexual A b u se  C a s e 3 , 
A m e r i c a n  Bar A s s o c i a t i o n  (f or th co mi ng  Summer 1985).

14See, e . g . , Kan. Stat. Ann. § 60-460 (1982) with an 
ex h aus tiv e a rr ay  of s t a t u t o r y  h e a r s a y  exceptions.

15See L. Berliner & M.K. Barbieri, supra note 10; U.S. v. 
Carlson, 547 F.2d 1346 (8th Cir. 1976); S ta te  v. Sheppard, #1 
082 2 -1 2- 83  (N.J. Super. Ct. Sept. 27, 1915TT

^ M c C o r m i c k ,  Ev i de nc e S 252, at 606 (1972).

1 7 M a t t o x  v .  U . S . ,  1 5 6  U . S .  2 3 7  ( 1 8 9 5 ) .
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18Qhio v. R o b e r t s . 448 U.S. 55, 65 (1979). 

19 McCormick, Evidence S 253, at 608 ( 1972 ).

20 Barber v. P a g e , 390 U.S. 719 (1968).

210 h io v. Roberts. 448 U.S. at 74.

22See Peo pl e v. G o m e z . 103 Cal. Rptr. 8u (cal. Ct. App.
1972); People v. S t r i t z i n g e r . 668 P . 2d 738 (Cal. 1983); 
Hoc h he is er  v. Superior C o u r t , No. 5005940 (Cal. ct. App. Nov. 
9, 1984) (affirmed du r in g week of Feb. 11, 1985 by C a l i f o r n i a  
Supr eme  Court); W ar r e n  v. U.S.. 436 A . 2d 821. 826-30 m . r .  r»- 
App. 1981).

See U.S. v. Iron S h e l l . 633 F.2d 77 (8th Cir. 1980); State 
v. M c C a f f e r t y , #14350 (S.D. S. Ct. Oct. 3. 1984); S t a t e d —  
Slider, No. 12888-4-1 (Wash. Ct. App. Sept. 24, 1 9 8 1 ) . ----

24See, e^g., Rice v. M a r s h a l l . 709 F.2d 1100 (6th Cir. 1983); 
U . T ^ v . ^ g a r l s o n , 54/ F . 2 d  1346 (8th Cir. 1976); State v. 
S h e p p a r d , #0322 -12 -8 3 (N.J. Super. Ct. Sept. 27,”T9-8 T ) .

25 See Ind ian a statute; State v. Ryan, No. 50216-1 (Wash. s. 
CtTTTov. 26, 1984).

26St ate v. M c C a f f e r t y . #14350; U.S. v. N i c k, 604 F.2d 1199 
(9th Cir. 1979); u T s T  v. Iron Shell. 633 F.2d 77.

27 People v. W i l l i a m s , 155 Cal. Rptr. 414 (1979).

28Wa rre n v. U . S ., 436 A . 2d 821. This  case notes that 19 
sta te s have st at ut es  with mental in fi rmity as a ca te g or y of 
u n a v a i l a b i l i t y  and includes an e x ce l le nt  dis cu ss io n on 
p s y c h o l o g i c a l  harm from te st if yin g as an un a v a i l a b i l i t y  basis 
for a dm it ti ng prior testimony.

2 9 See, e . g . , Pe op l e v. S t r i t z i n g e r . 668 P. 2d 738 . '

38 Cal. Evid. Co de  S 240 (amended and ef f ec t i v e  Jan., 1985, 
Assem. Bill No. 3840, Stats. 1984, ch. 401).

3 1 - O h i o  v .  R o b e r t s ,  4 4 8  U . S .  a t  6 6 .
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3 2 P u t t o n  v .  E v a n s . 4 0 0  U . S .  7 4  ( 1 9 7 0 ) .

3 3 U.S. v. P e r e z , 658 F.2d 654 (8th Cir. 1981).

See U.S. v. N i c k , 604 F.2d 1199; U.S. v. Iron Shell, 633 
F . Z d a t  87; State"*v. R y a n , No. 50215-1; State v. McCafferty. 
#14350; Be rtr an g v. s t a t e . 184 N.W.2d 86?"(wis. 1971); U.S. v. 
Perez, 658 F.2d at 661 n. 6. ---------

35See su pra note 2.

36H oc hhe is er v. Superior C o u r t , No. 5005940.

3 7 See State v. Sh e pp ar d # 10 82 2-1 2- 83 (closed-circuit 
television); S ta te v. Hutchin s, 286 So. 2d 244 (Fla. 1973) 
(videotaped deposition); U.s.~v. B e n f i e l d , 593 F.2d 815 (8th 
Cir. 1979) (v id eot ap ed d e po si ti on  with defendant in a differ ent  
room and not seen by witness). Se e also  Wa sh in gto n Post* Nov. 
14, 1984 "Judge Says Girl, 4 Must Face Father in Sex Abuse 
Trial" di sal lo wi n g c lo s e d  circuit t el evi si on as a vio la t io n of 
the d e f e n d a n t s  right to confr ont  witnesses.

38 See State v. S t r a b l e , 313 N.W. 2d 497 (Iowa 1981) (upheld); 
HerEert v. Superior C o u r t , 172 Cal. Rptr. 850 (Cal. Ct. App. 
1981) (struck down).

39Ca lifornia, Co lor ad o,  Florida, Maine, South Dakota, and 
Wi s co ns in  (Florida and  W i s c o n s i n  only  r e qu ir e a findi ng  by the 
court when the vi d eo t a p e  is made).

40calif ornia, C o l o r a d o  and South Dakota.

41-comments, The C r i m i n a l  V i d e o t a p e  Trial; Serious 
Co n st it u t i o n a l  Q u e s t i o n s , S5 Ore. L. Rev. 567 (1976); S.
Brakel, V id eo t a p e  in Tr ial Proceedings; A Te ch n o l o g i c a l  
O b s e s s i o n , 61 ABA  J. 956 (Aug. 1975 ); An  Eval uat io n o f "** 
Vi d eo- Ta pe T r i a l s , 26 Stan. L. Rev. 619 (1974); Doret, Trial by 
V i deo ta pe - Can J u s t i c e  Be Seen to be D o n e ?, 47 Temp. L.Q. 2^8 
(1973-74); Comment, L i b a i ' s  Child Courtroom: Is It
C o ns ti tu ti o na l? , 7 J. Juv. Law 31 (1983).
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4 2 5 5  O r e .  L .  R e v .  a t  5 7 8 .

4 3 Id. at 582.

4 4 Id. at 583.

4 5 Id. at 573.

4 o See Parker, The Child Witn es s Ve r su s the P r ess: A P r o po se d
Le g is la ti ve  R es pon se  to Gl ob e v. Superi or  C o u r t , 47 Aib. L. 
Rev. 408 T I W T T t GT Melton, supra note 4.

4 7 5 Wigmore, Evidenc e S 1402, at 204 (1974).

4 8 Id. at 203.

4 9 State v. H e w e t t , 545 P. 2d 1201, 1204 (Wa. 1976); State v. 
H u t c h i n s , 286 So. 2d at 246; U.S. v. S i n g l e t o n , 4 6 0 " T T  2d 
1148, 1153 (2d Cir. 1972). See  5 Wigmore, Evide nce  S 1387 
(1974) for a list of st ate statu tes  reg ar d i ng  depositions.

88U.S. v. B e n f i e l d , 593 F,2d  at 822; Hochheiser v. Superior 
Court, No. B 0 0 5 9 4 0 . at 28. ’ ------

5 1 He rb ert v. Superior C o u r t . 172 Cal. Rptr. 850 (Cal. ct. 
App. 1981); U.S. v. BenfTeld, 593 P . 2d at 822.

^ Co mm on wea lt h v. W i l l i s , No. 8-4CR346 (Ky. Cir. Ct. Feb. 20, 
1985); See 5 Wigmore, -Ev id e nc e S 1397, at 155 for a list of 
state c o n st i tu ti on  c o n f r o n t a t i o n  clauses.

5 3 State v. S h e p p a r d . #10822-12-83.

5 4State v. Strable, 313 N.W. 2d 497.

55 5 Wigmore, E vi de nce  S 1396, at 154.

5 6 K a n s a s  C i t y  v .  M c C o y ,  5 2 5  S . W .  2 d  3 3 6  ( M o .  1 9 7 5 ) .
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5 7 ( J . S .  V .  B e n f i e l d .  5 9 3  F . 2 d  a t  8 2 1 - 2 2  .

58id. at 822 n. 11.

5 9 See Papers from A Natio nal  Po lic y C o nference on Legal 
Reforms In Ch ild Sexual Abuse C a s e s , supra note 13.

^ M c C o r m i c k ,  Ev id en ce  5 253, at 612-13 (1972). Indeed, U.S. 
v. Benfield noted its concern that only a marginal show ing  of, 
un av ai la bi li t y was made at trial and no new evidence was 
presented. The court said "an addi ti ona l showing of the 
w i t n e s s 1 me nta l con di tio n and a v a il ab il it y on the trial date 
would have been a much better practice." 593 F.2d at 817 n. 4.

6 1See, e ^ . ,  McCormick, Ev i de nc e S 253, at 612 n. 55, S 613 
n. 55; 5 Wigmore, Eviden ce si 411.

62Th e ABA's C hil d Sexual A bu se Law R e f o r m  Project has a file 
with ple adings from a subst ant ia l lawsuit in Louisiana, as well 
as newspaper artic les  of a major lawsuit settled in V i r g i n i a  
and several others around the U.S.

6^L. a . Times, May 21, 1982, "Incest: The V ic t i m  Fights Back, 
Some File Suits for Damages."

64Md. Code Ann. S 9-101 Fa mil y Law Ar t i c l e  (Oct. 1, 1984).

65D. Lloyd, The  C o r r o b o r a t i o n  of Sexual Vi ct i m i z a t i o n  of 
C h i l d r e n , in C h il d Sexual A bu se  and the Law 103, A m e r i c a n  Bar 
Assoc ia tio n (J. B u l k l e y  ed; 1981).

66G. Melton, J. B ul kle y & D. Wulkan, Com pe te nc y of Childr en  
as Witnesses, id. at 125, 136-38.



A P P E N D I X  A * *

States With Statutes For V id eo ta pi ng  
And C l o s e d -C ir cu it  T el evi sio n Of A Child's T e s t i m o n y *

(1) V i d e o ta pe d T e st i m o n y  

State

Alaska
A ri zon a
Arkans as

California!./
C ol ora do
Flor ida
K en tuc ky
Maine

Montana

Ne w  Mexico

Ne w Y o r k 2,/
Ok l aho ma !/
South Dakota!/

Texas

W i s c o n s i n

15 S t a t e s 3

Ci ta ti on

A l a s k a  Stat. § 12.45.047 (1982)
Ariz. Rev. Stat. Ann. S 12-2311 (1978 
Ark Stat. Ann. SS 43-2035 to 2037 
(1981, 1983)
Cal. Penal Code  S 1346 (1983)
Colo. Rev. Stat. S 18-3-413 
Fla. Stat. S 913.17 (1984)
Ky. Rev. Stat. § 421.350 (1984)
Me. Rev. Stat. Ann. tit. 15, S1205 
(1983)

Mont. Co de  Ann. SS 46- 15-401 to 403 ' 
(1977)

N.M. Stat. Ann. S 30-9-17 and N.M. R. 
Cr. P.R. 29.1 (1980)
(Recently enact ed - No cite yet)
Okla. Stat. Ann. tit. 22, 753.
S.D. C o d i f i e d  Laws Ann. § 23A-12-9 
( 1983)
Tex. Crim. Proc. Code Ann. S 38.071
(1983)
Wis. Stat. § 967,04(7) (1983)

! / v i d e o t a p e d  p r e l i m in ar y 
hearing tes ti mon y for use 
at trial.

! / v i d e o t a p e d  te sti mo ny  for 
use at Gr and  Ju ry  proceeding,

! / o k l a h o m a ' s  statute found 
after text finalized.

Bills Pending 

Delawa re
Distr ict  of C o l u mb ia  
Kansas
M a s s a c hu s et ts
Michigan
Missouri
Ohio
South C a r o l i n a
Utah
V er mo nt

-  2 6  -



State C i tat ion

Kentucky Ky. Rev. Stat. § 421.350(3) (1984)
Louisiana La. Rev. Stat. 15:260 (1984)
Texas Tex. Code Crim. Proc. Ann. art.

38.071(3) (1983)

Bills Pending

Cal i fo rn ia  (passed state Senate)

Maryland Ho use  Bill No. 1346, Feb. 1, i985
(amending § 9-102)

( 2 )  C l o s e d  C i r c u i t  T . V .  . . 3 S t a t e s

States With A Speci al He ar sa y E xc ep t i o n  for a Child's 
State me nts  of sexual A bu se  - 11 States

State Ci ta ti on

A r iz on a

Colorad o
Illinois

Indiana
Iowa
(Juvenile Court Only)
Kansas
Minnesota
South Dakota

Utah
V e rm on t
Was h in gt on

Ariz. Rev. Stat. Ann. S 13-1416 
(1984-85)
Colo. Rev. stat. S 18-3-411(3)
111. 83rd Gen, Assem. P.A. 83-1067 Sec 
115-10 and 111. Stat. Ann. Ch. 37, § '
7 0 4 - 6 ( 4 ) (c)
Ind. Co d e S 35-37-4-6 (1984)
Iowa Code Ann. S 232 .96(6 )(1984-85 )

Kan. Stat. Ann. S 60-460(dd) (1982) 
Minn. Stat, S 595.02(3) (1984)
S.D. C o d i f i e d  Laws Ann. § 19-16-38
(1984)
Utah Code Ann. S 76-5-411 (1983)
Vt. R. Evid. 803 (24) (1985)
Wash. Rev. Code  S 9A.44.120 (1982)

S p ec ia l Exception for V i d eo ta pe d 
Inte rv iew s of child Sexual Ab use 
Victi ms

4 States

State Ci t at io n

Iowa (Juvenile 
Court Only) 

K e n tu ck y 
Lo ui siana 
Texas

Iowa C o d e  232.96(6) (Supp. 1984)

Ky. Rev. Stat. S 421.350(1)(2) (1984) 
.La. Rev. Stat. 15:440.1-.6 (1984)
Tex. Code Crim. Proc. Ann. art. 
38.071(1), (2) (1983)

-  2 7  -



States W i t h ' s ta t ut es  or Rules E l i m i n at in g C o m p e t e n c y  
Qu a l i f i c a t i o n  of C h i ld re n - 22 States

^-Child sexual abuse victims only

*Some apply in both crimi nal  and civil cases, and some in 
all child abuse cases, but most cover c r i mi na l child sex 
offense cases only.

I n fo rm at io n for this chart was o b t ai ne d through research 
by the ABA's C h il d Sex ual  Ab use  Law R ef o r m  P ro jec t 
(including the help  of the pr oje ct 's  law clerk, Carl 
Jenkins) and from l egi sla ti ve su rvey p r e p a r e d  for a final 
report of a recent p ro j ec t on child v i c t i m  legal reforms by 
Abt As soc ia tes , Inc., Cambridge,. M a s s a c h u s e t t s  (the final 
report will be av ail ab le  in the spring, 1985).

State Ci t at io n

Ar i zon a
Arkansas
C o l o r a d o 1
D el awa re
Florida
Maryla nd
Michig an
Mississi
Missouri
Ne br ask a
Nev ad a
New J er s e y
New Mex ic o
North Dakota
O k l ah om a
Oregon
P e nn sy l v a n i a  
South Dakota 
U t a h 1
Wa s h i n g t o n
W i sc o n s i n
Wyom in g

Ariz. Rev. Stat. Ann. § 12-2202
Ark. Stat. Ann. S 28-1001
Colo. Rev. Stat. S 1 3 - 9 0 - 1 0 6 ( 1 ) (o)
R. Evid. 601 
Fla. Stat. S 90.601
Md. Cts. & Jud. Proc. C o d e  Ann. § 9 -1 0 1  
Mich. Stat. Ann. S 2 7 A . 2163 
Miss. Co d e Ann. S 13-1-3 
Mo. Rev. Stat. S 491.060(2)
Neb. Rev. Stat. 5 27-601
Nev. Rev. Stat. S 50.015
N.J. Rev. Stat. S 2A:81 -1
R. Evid. 601
R.. Evid. 601
Okla. Stat. S 12-2601
Or. Rev. stat. S 40.310
Pa. Stat. Ann. § 42-5911 (purdon)
S.D. C o d i f i e d  Laws Ann. S 19-14-1 
Utah C o d e  Ann. SS 78-24-2; 76-5-410 
Wash. Rev. Cod e S 5.60.050 
Wis. Stat. S 906.01 
Wyo. Stat. S 1-138

-  2 8  -



A b o u t...The A B A  Public Services Division
The National Legal Resource Center for Child Advocacy and Protection is one of 

a dozen American Bar Association units operating within the ABA's Public Services 
Division. The Public Services Division applies the knowledge and experience of the 
legal profession to public concerns through programs addressing the rights of the 
disadvantaged, including minorities, the elderly, mentally disabled, and children; 
substantive issues o f broad national concern such as housing and the environment; 
and improvement o f the judicial process by reducing court costs and delay and of­
fering dispute resolution alternatives. Volunteers, largely lawyers, work with ABA 
staff in running Division programs. They prepare model legal codes and 
documents, conduct training sessions and other public education initiatives, sponsor 
working conferences, and produce subscription and one-time publications. Based in 
the Washington, DC offices o f the Association, the Public Services Division has a 
staff of over forty persons and an annual budget o f more than S3 million.

A b o u t... The A B A  Young Lawyers Division
Within the overall structure o f the American Bar Association, the Young Lawyers 

Division (YLD] occupies a* unique position. Unlike the other organizational com­
ponents o f the AlilA, YLD activities are not limited to any one substantive area of 
the law. Instead. YLD interests cut across all o f the Association's professional and 
public interest programs. In effect, the YLD functions as a complete bar association 
with its own national leadership structure for the younger members o f the bar 
[defined as all attorney members o f the ABA under the age o f 36 or those who have 
been admitted to the bar for less than three years], while at the same time function­
ing as a full participant in the w ork jjf the Association's overall Section, Division 
and Committee structure. With more than 155,000 member attorneys drawn from 
all fields o f practice, the YLD is the largest single membership group within the 
ABA.

Young lawyers have traditionally been the most dedicated volunteers in the public 
service and pro bono work o f the organized bar, and the national leadership o f the 
YLD has sought to harness this idealism and commitment in coordinated efforts to 
address major issues and problems. The Division sponsors an active Affiliate Ac­
tivation and Outreach Program which provides technical assistance and on-site con­
sultation to affiliates (Young Lawyers groups at the State or Local Bar level] seeking 
r.o undertake local public service action programs. Nearly one hundred new affiliate 
programs are generated each year.

The Young Lawyers Section o f the Philadelphia Bar Association has, since 1971, 
sponsored a volunteer child representation program in Philadelphia. The efforts of 
this group inspired the creation o f the National Legal Resource Center for Child Ad­
vocacy and Protection.
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MEMORANDUM

TO: Representative C.E. Swackhammer

ATTN: Tom Wright

FROM: Penelope Weyhrauch
Legislative Analys

RE: Sexual Assault: Television Testimony by Minor Victims of Sexual
Assault
Research Request 87.308

You asked us to address the constitutionality of legislation which allows a 
child's testimony to be videotaped or shown on closed-circuit television 
for use in court. You asked us to discuss how videotape or closed-circuit 
television legislation could avoid constitutional challenges.

Child Sexual Abuse Legislation

A statute which allows the videotaping or closed-circuit televising of a 
minor in a sexual abuse case may be constitutionally challenged on the 
ground that it deprives a defendant of the opportunity to confront his 
accuser face to face. A defendant's right of confrontation is established 
in the U.S. and Alaska Constitutions. These articles state that "...in all 
criminal prosecutions...the accused shall enloy [have] the right...to be 
confronted with the witnesses against him."-1 The confrontation clause 
generally requires that witnesses be present at trial and that the defend­
ant be allowed to cross examine them.

1U.S. Constitution, Sixth Amendment; Alaska Constitution Article 1, 
Section 11. These provisions are attached to this memorandum.
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The use of videotaped testimony at trial may face another legal challenge-- 
as hearsay--which is not acjjnissible in court unless the statement falls 
within a hearsay exception. When faced with a hearsay issue, the U.S.
Supreme Court has placed major emphasis on the "reliability" of the state­
ment. Three indicators are considered in regard to reliability: 1) whether 
or not a statement was made under oath; 2) whether the declarant of the 
statement was subjected to prior cross-examination; arid 3) whether the jury 
had the opportunity to view the witness's demeanor. A videotaped testi­
mony may or may not meet the requirements of reliability.

Some cases have also required that the declarant of the statement be deemed 
"unavailable" for trial as a prerequisite to admissibility of the state­
ment. It is unclear how unavailability would apply to the videotaping 
of a child's testimony to avoid facing the defendant in a courtroom situa­
tion.

Videotape Statutes. At least twe1'•> states have enacted videotaping 
statutes since 1977, six of them since 1983. The statutes treat 
videotaped testimony as the functional equivalent of testimony at trial. 
Some statutes explicitly demand that the defendant be present and that 
cross-examination be allowed at the videotaping session; three states-- 
Kentucky, Texas and Wisconsin--allow, in certain circumstances, the admis­
sion of videotapes made without the benefit of cross-examination.

A separate provision of the Texas and Kentucky statutes raises another 
confrontation clause issue. It provides that a videotape made in the 
presence of both prosecution and defense attorney and put to the test of 
cross-examination may be admitted in lieu of a child's testimony. It also 
states that during the videotaping session the court shall permit the 
defendant to observe and hear the testimony of the child in person, but 
shall ensure that the child cannot hear or see the defendant. At least one 
federal court of appeals has held, in a context other than child sexual

‘•David Wise, "Criminal procedure--child witnesses--the constitutionality 
of admitting the videotape testimony at trial of sexually abused 
children," 7 Whittier Law Review 639, 649, 1985.

3Ibid., p. 650.

4Ibid.

5Ibid., p. 654.

®Note, "The Testimony of Child Victims in Sex Abuse Prosecutions: Two 
Legislative Innovations," 98 Harvard Law Review 813, (1985). The follow­
ing three paragraphs are taken in large part from this article. We have 
limited our discussion to Arizona, Kentucky, Texas, and Oklahoma--the 
states mentioned in your request.
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abuse cases, that the lack of a face-to-face encounter renders the use of 
videotaped testimony unconstitutional.

In 1982, an Arizona appellate court affirmed a conviction obtained with 
the videotaped statement of a sexually abused six-year-old girl.7 The 
defendant and his counsel had been present at t.,e taping, and cross- 
examined had been allowed. In reaching its decision, the court weighed the 
state's interest in presenting the videotaped testimony against possible 
infringements of the defendant's right of confrontation. The determinative 
factor in admitting the tape was the threat of the child becoming uncommuni­
cative if placed on the witness stand.

Penny Warren, Assistant Attorney General for Kentucky, sa.id that a recent 
(1986) state Supreme Court decision upheld the use of a videotape deposi­
tion in a child sexual abuse case. The court rejected the defendant's 
constitutional challenge in finding that the defendant's right of con­
frontation was satisfied through the mechanisms used to conduct the video­
taping.

The court found that: "The statute requires that the defendant be present
in person so that he may see and hear the witness but he shall not be seen
by the child. The...procedure permits the testimony to be taken prior to 
trial and preserved by videotape. The availability of procedures permits 
the defendant to fully participate in cross-examination and to adequately 
see and hear the witness. The reproduced testimony must be of adequate 
quality for the jurors to assess the demeanor of the witness and to evalu­
ate credibility. The trial judge paraphrased the issue as to whether the 
privilege of viewing a witness through a one-way mirror or a video monitor 
is a constitutionally acceptable substitute for face-to-face 
confrontation. We believe that it is. The legislative authorization of 
videotape or closed-circuit trial testimony by certain child victims...does 
not violate a defendant's right to confrontation."10

Ms. Warren believes that if a child is required to be administered an oath 
and if the competency of the child has been established prior to the video­
taping, a state statute allowing videotaping may pass constitutional 
muster.

7State v. Melendez. 661 P.2d 654 (1982).

8"Criminal Procedure--Child Witnesses--the constitutionality of admit­
ting the videotape testimony at trial of sexually abused children," p.
639.

^ C o m m o n w e a l t h  v. W i l l i s . 716 S.W.2d 224 (1986).

10W i l 1 i s . p. 228.



R e p r e s e n t a t i v e  S w a c k h a m m e r

M a y  27, 1987

Page 4

State district courts in Texas have differed on whether the state's 
videotape statute meets the constitutional right-to-confront mandate. At 
least one Texas appellate court has upheld a conviction based on videotaped 
statements, ruling that the procedure does not violate the confrontation 
clause since the defendant retains the opportunity to cross-examine the 
declarant at trial. Several cases involving videotaped testimony in Texas 
are currently facing a constitutional challenge in the Texas Supreme Court. 
According to Steve Lamirand, Assistant Attorney General for Oklahoma, a 
constitutional challenge has not been made on the state's videotaping or 
closed-circuit television statutes.

The Alaska videotaping statute--AS 12.45.047--has not been constitu­
tionally challenged, according to Gayle Horetski, Assistant Attorney 
General. She said this is probably because the procedure established by 
the statute has not been used by the State because it believes it to be 
unconstitutional--as a violation of a defendant's right of confrontation. 
In addition, she believes that the procedure authorized by the statute 
creates a more frightening situation for a child than a courtroom does. 
The statute requires that testimony by the child be taken in front of the 
defendant in a room other than a courtroom. Ms. Horetski said that this 
may bring the child and the defendant into much closer contact--in a small 
room--than would occur in a courtroom setting.

Closed-circuit Television Statutes. The states of Kentucky and Texas 
have legislation which allows a child's testimony to be given at trial from 
a room other than the courtroom by closed-circuit television.11 Neither 
of these states have addressed the constitutionality of this legislation. 
Ms. Warren, with the Attorney General's office in Kentucky, believes that 
because Kentucky's videotape statute has been found to be constitutional, 
their closed-circuit television statute will also be found to be constitu­
tional. Ms. Horetski said that closed-circuit television statutes have 
been both upheld and struck down in other states under constitutional 
challenges. She believes that closed-circuit television statutes are less 
constitutionally vulnerable than videotape statutes because a child's 
testimony occurs at trial; providing the defendant and the jury the 
opportunity to witness testimony that is contemporaneous with the trial.

Other legal scholars are divided on whether a closed-circuit television 
statute will meet constitutional muster. One constitutional concern 
expressed about the use of closed-circuit television is that the defendant 
is deprived of the opportunity of physically confronting his accuser. No 
case law requires eye contact, but "this procedure could be deemed consti­
tutional only if cross-examination alone is preserved in ^ich a way to 
fully satisfy the strict constraints of the sixth amendment."12

^Other states may also have closed-circuit testimony statutes. I was 
unable to find a compilation of these statutes for the fifty states. 
Thus, I limited my search to states in which you were interested.

12"Criminal Procedure--Child Witnesses--the constitutionality of admit­
ting the videotape testimony at trial of sexually abused children," p.
659.
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Another writer stated that "...The United States Supreme Court has not 
'literally construed the confrontation clause. In the 1980 case of Ohio v. 
Roberts, the court said that the clause merely states a preference for 
face-to-face confrontation at trial but that the 'primary interest secured 
by the provision is the right of cross-examination'. 3 Competing 
interests when closely examined may justify dispensing with confrontation 
at trial. Adequate opportunity for cross-examinatioa might meet the 
requirements of the clause without actual confrontation."14

Alaska does not currently have a closed-circuit television statute.

Developing Constitutionally Sound Statutes

In a paper presented at the National Policy Conference on Legal Reforms in 
Child Sexual Abuse Cases, Professor Michael Graham outlined his suggestions 
for enacting constitutionally sound child sexual abuse legislation:13

provide specifically for unavailability of witness based upon the 
presence of, or potential for, severe psychological injury to a 
child witness if forced to face the defendant in open court;

provide for the use of closed-circuit television or a children's 
courtroom for eliciting testimony in child sexual abuse prosecutions 
where the child witness is unavailable for live face to face con­
frontation, but is available to give testimony in an alternative 
setting.ICl The statutes should provide for projection to the jury 
of the demeanor of both child witness and defendant. Statutes 
should also provide for projection of the image of the defendant 
before the child witness where the witness is willing and able to 
testify under such circumstances; and

provide that testimony of an unavailable child witness taken outside 
the physical presence of the accused--but subject to 
cross-examination--is admissible as an exception to the hearsay 
rule. The child's testimony may be presented to the jury by either

13Ohio v. Roberts. 448 U.S. 56 (1980).

14Comment, "Use of Videotaping to Avoid Traumatization of Child Sexual 
Abuse Victim-Witnesses," 21 Land and Mater Law Review 565, 574, 1986.

15Michael H. Graham, "Indicia of Reliability and Face to Face Confronta­
tion: Emerging Issues in Child Sexual Abuse Prosecutions," 40 University 
of Miami Law Review 19, 92, 1985.

16A children's courtroom is a room set up for the comfort and security of 
children where a minor's testimony is heard.
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closed-circuit television, use of a children's courtroom, or a 
videotape of the child's testimony given at a prior trial, hearing, 
or other proceeding. Admissability should be conditioned upon a 
showing that the child's testimony possesses a guarantee of trust­
worthiness equivalent to those required of statements that are 
admitted under a traditional hearsay exception.

Mr. Graham also stated that "It is...very likely that oath, demeanor, 
whether live, via closed-circuit television, or videotaped, and 
cross-examination, if combined with [the] projection of the defendant's 
image before the child witness, alone create adequate [the]...reliability 
to be admissible."1'

Another legal scholar stated that "Videotaping statutes should permit the 
child to testify on videotape and out of the presence of the defendant if 
the trial court finds that testimony in open court or a face-to-face 
confrontation with the defendant would cause the child substantial 
emotional trauma. The court should defer the taking of videotaped 
testimony until after the trial has commenced unless substantial delay 
would thereby result. Once the child has testified on videotape, the court 
should generally bar both parties from calling the child at trial. 
Finally, videotaping statutes should prescribe standards regulating-taping 
procedures and the technical quality of the videotaping equipment."

A third opinion rendered by a legal scholar stated that "The interests of 
the [sexually abused] child are countered by the defendant's sixth amend­
ment rights which guarantee him the opportunity to confront and cross 
examine...witnesses who testify against him. The Supreme Court has stated, 
however, 'that competing interests, if closely examined, may warrant

^Ibid., p. 94.

18Note, "The testimony of child victims in sex abuse prosecutions: two 
legislative innovations," 98 Harvard Law Review 806, 826, 827, 1985.
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dispensing with confrontation at trial.'"19 The writer went on to say 
that if the videotaping procedure includes confrontation by the defendant 
and cross-examination of the child by the defendant's attorney, the 
defendant is not denied his constitutional rights. 0

* * * *

I hope this information is useful to you. The state statutes discussec in 
this memorandum are attached. If you have any questions or would like 
additional information, please contact our agency.

Attachments

190hio v. Roberts, p. 64.

20"Criminal Procedure--Child Witnesses--the constitutionality of admit­
ting the videotape testimony at trial of sexually abused children," p.
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