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HOUSING PHYSICAL CONDITION BASED ON INSULATION

In the following table, percentages of houses with attics and walls of 
different R-values are listed by region. R-values refer to the level of
insulation. One inch of batt insulation is approximately equal to R-3. For 
example, R-38 is equivalent to 12 inches of batt, and R-19 is equivalent to 6 
inches of batting.

Insulation Levels in Percentages:

..............Attic......... ......  — Walls  Can't Maint
__________________ R<RJJ„-.R<R19 R<R22 R<R30 R<R38 R < R H .. R<R1? 70 deg F____

Ahtna 15% 51% 78% 80% 96% 22% 69% 56%
Aleut 23% 36% 50% 65% 76% 23% 45% 16%
Arctic Slope 0% 6% 19% 36% 56% 1% 18% 37%
Bering Sts 14% 29% 89% 94% 97% 11% 41% 67%
Bristol Bay 14% 39% 76% 78% 90% 19% 52% 22%
Calista 3% 34% 68% 77% . 77% 11% 78% 41%
Chugach 16% 26% 47% 56% 71% 20% 52% 15%
Cook Inlet 7% 22% 52% 71% 77% 10% 62% 12%
Doyon 4% 18% 47% 74% 79% 11% 65% 40%
Koniag 2% 11% 17% 18% 20% 3% 63% 27%
NANA 25% 25% 50% 50% 50% 1% 26% 72%
Sealaska 12% 55% 93% 95% 97% 15% 81% 41%

TOTAL 9% 29% 58% 69% 76% 12% 57% 36%

According to the 1986 Energy Conservation Standard For New Residential 
Buildings published by the State DCRA Office of Energy Programs, the minimum 
prescribed insulation requirement for ceilings is R-38, except in Arctic Slope 
where the ceiling requirement is R-52. The minimum prescribed insulation 
requirements for walls are R-21 in Sealaska; R-18 in Aleut, Chugach, Cook 
Inlet, and Koniag; R-25 in Ahtna, Bristol Bay, Calista, and Doyon; R-30 in 
Bering Straits and NANA; and R-35 in Arctic Slope.

Houses with attic R-values less than R-38 range from 71% to 97% in nine of 
the regions, and more than half of the houses in two more regions. Houses 
with wall R-values less than R-19 range from 41% to 81% in all but two region.
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A N D  P R O P O S E D  F I N A N C E  C O M M I T T E E  P R O V I S I O N S

C S H B  318:

S e c t i o n  1. f i n d i n g s  section.

S e c t i o n  2. a m e n d s  AS  18. 5 5 . 9 9 8 ( a )  r e l a t i n g  t o  t h e  
s u p p l e m e n t a l  h o u s i n g  d e v e l o p m e n t  g r a n t  fund. T h i s  f u n d  is 
u s e d  t o  p a y  s u p p l e m e n t a l  c o s t s  of  b u i l d i n g  H U D  h o m e s  in 
A l a s k a .  U s e  o f  t h i s  f u n d  is c u r r e n t l y  l i m i t e d  t o  
s u p p l e m e n t i n g  t h e  c o s t  o f  o n - s i t e  s e w e r  a n d  w a t e r  f a c i l i t i e s ,  
r o a d  c o n s t r u c t i o n  t o  p r o j e c t  sites, a n d  e x t e n s i o n  o f  
e l e c t r i c a l  d i s t r i b u t i o n  f a c i l i t i e s  t o  i n d i v i d u a l  r e s i d e n c e s .  
T h i s  s e c t i o n  o f  t h e  b i l l  a d d s  " e n e r g y  e f f i c i e n t  d e s i g n  
f e a t u r e s  i n  h o m e s "  t o  t h e  l i s t  o f  e x i s t i n g  u s es. ( Current 
s t a t u t e  a t t a c h e d . )

T h i s  a m e n d m e n t  w a s  s u g g e s t e d  b y  t h e  D e p a r t m e n t  of  C o m m u n i t y  
a n d  R e g i o n a l  A f f a i r s .  (See Hoffmcin l e t t e r  t o  Brown, T a b  D)

S e c t i o n  3. C r e a t e s  t h e  e n e r g y  e f f i c i e n t  h o m e  g r a n t  fu n d  
w i t h i n  t h e  D e p a r t m e n t  o f  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s .  
A u t h o r i z e s  t h e  c o m m i s s i o n e r  t o  g r a n t  f u n d s  f r o m  t h e  f u n d  to 
" a g e n c i e s  o f  t h e  s t a t e  o r  f e d e r a l  g o v e r n m e n t ,  i n d i v i d u a l s ,  or  
b u s i n e s s e s  t h a t  r e t r o f i t  e x i s t i n g  s i n g l e  f a m i l y  d w e l l i n g s  or  
b u i l d  n e w  s i n g l e  f a m i l y  d w e l l i n g s  t h a t  m e e t  c r i t e r i a  a d o p t e d  
b y  t h e  c o m m i s s i o n e r . "

A N A L Y SIS  OF CSHB 3!L8 (L  & C )

P R O P O S E D  F I N A N C E  C O M M I T T E E  P R O V I S I O N S :

S e c t i o n  4. a m e n d s  e x i s t i n g  A.S. 4 5 . 8 8 . 0 3 0 ( d )  r e l a t i n g  t o  
r e p a y m e n t s  o f  A l t e r n a t i v e  E n e r g y  R e v o l v i n g  L o a n  F u n d  (AERLF) 
l o a n s  t o  r e f l e c t  t h e  t r a n s f e r  of  a s s e t s  a n d  f u t u r e  r e c e i p t s  o f  
t h e  A E R L F  t o  t h e  e n e r g y  e f f i c i e n t  h o m e  g r a n t  f u n d  e s t a b l i s h e d  
h e r ein.

DEB3 d i s k  
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Report outlines 
poor housing 
of rural Alaska
By Sue Cron

JUNEAU — State officials 
hope a new report calling for SI Ji 
billion in rural housing Improve* 
merits will forestall further cuts 
in federal housing funds and spot­
light poor living conditions In 
many Alaska villages.

The report, commissioned by 
the Deprrtment of Commerce 
and Rer/mal Affairs, says rural 
Alaskans need 6,740 new houses 
to replace those in too bed of 
shape to be rebuilt and those 
sheltering three or more genera­
tions.More than 20,000 other homes 
should be replaced or expended 
to relieve overcrowding, the 
study found."The condition of rural hous­
ing is, generally It’s pretty sad. 
We work on houses that are fall*
1rg down around people. But the 
state doesn’t have a cohesive rural housing policy,”  said Glenn Collver, weatherization director for the Rural Alaska Community 
Action Program, orRurALCAP.Collver’s staff cataloged 1,549 . 
homes In 40 communities, re­
cording their condition,, size, availability of water and sewer 
and similar factors.Among their findings: 1,

•  Rural homes allow each oc­
cupant an average 333 square 
feet, equivalent to to a floor 
space roughly 18 feet square. The 
average Anchorage resident has 
almost twice as much room.

In the Calista and NANA re­
gions where housing is most 
crowded, almost a third of the 
houses allow each occupant 100 
square feet or less — a space.. 
about 10-by-lO.•  Despite the smaller size of 
rural homes, more people live In 
each dwelling. The number of 
people In an Anchorage home av­erages 2.7; In the bush the housh-. 
old size averages 3.7.

•  Many rural homes are old 
and deteriorating.'In the Bristol 
Bay regions, 43 percent of the., 
house foundations heeded major 
repair. -Foundation heaving . 
causes door and window frames 
to separate, often reversing ef­
forts to seal houses against the 
cold, Collver said.

Surveyors found Ice coating of 
interior walls and windows, 
snow-filled attics and damaged 
roofs.One old couple was trapped In 
a home because moisture leaked 
out and sealed the door shut with 
frost, Collver said.

Lack of Insulation Is one of the 
worst problems, he said.

“ I ’ve seen houses out there 
that are GOO square feet that cost 
53,500 a year to heat,”  Collver 
said.

RurALCAP gets federal and 
state funds to weatherize homes, 
and has worked on about 1,500 In

Sen. Willie Hensley 
. . . ‘this slate needs housing'
the last four years. The agency has cut back Its efforts since 
state funding was reduced last year, Collver said. . .■ ‘ The 51.5 billion price tag on Improvements suggested In the 
report was based on the average 
cost of housing financed by the. state and the U.S. Housing and 
Urban Development Department-.

A replacement home costs an. - 
average 5116,000, with about: 
592,000 of that paid for by HUD; 
and managed by regional hous­
ing authorities in Alaska.

Collver said there are less ex- t 
pensive alternatives, but the - 
agency was reluctant to reconv ' 
mend them because RurALCAP- 
Isn’t sure tliey’d work In Alaska’s- 
cold weather conditions.
■' Sea Willie Hensley, who cojv;

' vinced his colleagues to appro--' 
priate 501,000 last year for the : 
study, said he hopes it will'; 
prompt people to find less costly. : 
repair techniques and replace-;! 
ment homes. •
• " I  know we-aren't going to'. come up with a btllioaand-a-half 
dollars, but the report shows the 
extent of the problem," the Kot­
zebue Democraj sakt :'£?■: j ;  •
• ■ He said be-requested the re-. •
Krt because he was afraid put>; •' 

ity about a glut of housing jn- 
Anchorage would make peopie 
forget the Alaskans who live ip!; poor conditions. X -

“ The impression might be we 
didn't need housing in this state,'.’ 
and that is not true, Hensley said.

Community and Regional Af­fairs Deputy Commissioner Bob:
Brean said the report will be dls- - 
tributed In Washington D.C., with . 
hopes it will inspire HUD to Inr ; crease its housing subsidies for 
Alaska.

HUD had been financing cor> 
structlon of about 500 housing 
units a year In Alaska until 19S7, 
when the number was cut to 197 
because of federal budget reduc- 
tions. t f f t f a
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COWPER, GOVERNOR

P.O. BOX B
JU N EA U . A LA SKA  9 9 8 1 1 -2 1 0 0  
PH O N E : (9 0 7 )  4 6 5 -4 7 0 0
9 4 9  E. 3 6 T H  AVENUE . SU IT E  4 0 0  
A N CH O RA G E . A LA SKA  9 9 5 0 8 -4 3 0 2  
PH O N E : (9 0 7 )  5 6 3 -1 0 7 3

J a n u a r y  18, 1988

P O S I T I O N  P A P E R

RE: H o u s e  Bill 318: "An Act E s t a b l i s h i n g  the A l a s k a  E n e r g y -
E f f i c i e n t  H o m e  E q u i t y  Fund".

S P O N S O R :  R e p r e s e n t a t i v e  E l l i s

P r o g r a m  E f f e c t s  of Bill

H o u s e  Bi l l  318 w o u l d  c r e a t e  in the D e p a r t m e n t  of C o m m u n i t y  and 
R e g i o n a l  A f f a i r s  an A l a s k a  E n e r g y - E f f i c i e n t  H o m e  E q u i t y  F u n d  
w h i c h  w o u l d  be a revolving' l o a n  fund to f i n a n c e  the i n c r e m e n t a l  
c o s t s  to b u i l d e r s  to c o n s t r u c t  s u p e r i n s u l a t e d  homes.

C o m m e n t s

T h e  D e p a r t m e n t  s t r o n g l y  s u p p o r t s  the c o n c e p t  of 
s u p e r i n s u l a t i o n .  S u p e r i n s u l a t e d  h o m e s  can r e d u c e  the h e a t i n g  
c o s t s  of a home by 50 to 80 p ercent, w h i l e  c o s t i n g  o n l y  an 
a d d i t i o n a l  5 to 10 p e r c e n t  to con s t r u c t .  S u p e r i n s u l a t i o n  is a
t e c h n o l o g y  that is p r a c t i c a l ,  e c o n o m i c a l ,  and a v a i l a b l e  now.
T h e  D e p a r t m e n t  has sought to fo s t e r  q u a l i t y  c o n s t r u c t i o n  t h r o u g h  

the A l a s k a  C r a f t s m a n  H e m e  T r a i n i n g  Pro g r a m .  W i t h  $ 2 0 0 , 0 0 0  f r o m  
its s h a r e  of the E x x o n  oil o v e r c h a r g e  s e t t l e m e n t ,  the D e p a r t m e n t  
h a s  s u p p o r t e d  the C o o p e r a t i v e  E x t e n s i o n  S e r v i c e ' s  v o l u n t a r y  
p r o g r a m  of e d u c a t i n g  b u i l d e r s  on this m e t h o d  of c o n s t r u c t i o n .

T h e  D e p a r t m e n t ,  however, does not have a p o s i t i o n  on this
l e g i s l a t i o n .  W h i l e  it s u p p o r t s  the c o n s t r u c t i o n  of s u p e r i n s u­
l a t e d  homes, it has q u e s t i o n s  r e g a r d i n g  s t a t e  s u b s i d i z i n g  the
c o n s t r u c t i o n  of n e w  h o m e s  in t h e  light of t h e  c u r r e n t  h o u s i n g  
g l u t  and w i t h  the c u r r e n t  s t a t e  r e v e n u e  s i t u a t i o n .

c r ?  n  c r ? /OT\
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S T E V E  C O W P E R ,  G O V E R N O R

'EI»T. O F  C O M M U N I T Y  &  R E G I O N A L  A F F A I R S

OFFICE O F  T H E  C O M M I S S I O N E R

F e b r u a r y  1 1 ,  1 9 3 8

□ P.O. BOX B
JUNEAU. ALASKA 99811-2100 
PHONE: (907 ) 465-4700

□ 949 E. 36TH AVENUE. SUITE 400
ANCHORAGE, ALASKA 99508-4302 
PHONE: (907 ) 563-1073

(

T h e  H o n o r a b l e  K a y  3 r o w n
A l a s k a  S t a t e  H o u s e  o f  R e p r e s e n t a t i v e s
P .  0 .  B o x  V
J u n e a u ,  A K  9 9 8 1 1

• n
r c c

D e a r  J ^ e ^ ' B r o w n :

T h i s  i s  i n  r e s p o n s e  t o  y o u r  i n q u i r y  a s  t o  w h a t  o p t i o n s  a r e  
a v a i l a b l e  t o  a d d r e s s  t h e  e n e r y y  c o n c e r n s  o n  t h i s  y e a r ' s  HUD 
h o u s i n g  s t a n d a r d s  t h a t  w i l l  n o t  b e  c o v e r e d  b y  t h e  n e w  
r e s i d e n t i a l  e n e r g y  s t a n d a r d  b e c a u s e  o f  t h e  n i n e - m o n t h  m o r a t o r i u m .

A c c o r d i n g  t o  M a r l i n  K n i g h t ,  A l a s k a ' s  HUD r e p r e s e n t a t i v e ,  2 7 7  
s i n g l e - f a m i l y  r e s i d e n c e s  w i l l  b e  c o n s t r u c t e d  i n  r u r a l  A l a s k a  
w i t h  HUD f i n a n c i n g .  O f  t h a t  n u m b e r ,  1 9 0  w i l l  r e c e i v e  s o m e  f o r m  
o f  S t a t e  f i n a n c i a l  a s s i s t a n c e .  A c c o r d i n g  t o  M r .  K n i g h t ,  HUD 
w i l l  n o t  k n o w  u n t i l  M a y  i n  w h i c h  c o m m u n i t i e s  t h e  p r o j e c t s  w i l l  
b e  l o c a t e d ,  b u t  i t  w i l l  b e  i n  a l l  o f  t h e  r u r a l  r e g i o n s .  A s  a  
g u i d e ,  t h e  f o l l o w i n g  a r e  t h e  l o c a t i o n s  o f  HUD p r o j e c t s  t h i s  p a s t  
y e a r :

H o u s i n g  A u t h o r i t y  
T l i n g i t - H a i d a  
N o r t h w e s t  I n u p i a t  
B e r i n g  S t r a i t s

A V C P

B r i s t o l  B a y
A l e u t i a n
M e t l a k a t a l a

L o c a t i o n
H y d a b u r g
K o t z e b u e
U n a l a k l e e t
W h i t e  M o u n t a i n
N u n a p i t c h a k
A n i a k
T u n u n a k
P i t k a s  P o i n t
E k w o k •
U n a l a s k a
M e t l a k a t l a

T o t a l

N o .  U n i t s  
2 5  
25 
1 5  
1 5  
1 5  
2 4  
11 

9 
20 
1 5  
15

1 8 9

R e g a r d i n g  o p t i o n s  t o  a d d r e s s  t h e  e n e r g y - e f f i c i e n c y  o f  t h e  1 9 0  
HUD h o m e s  t h a t  w i l l  b e  c o n s t r u c t e d  w i t h  S t a t e  f i n a n c i a l  a s s i s ­
t a n c e ,  t h e  f o l l o w i n g  a r e  o p t i o n s  t h a t  c a n  b e  c o n s i d e r e d :

1 .  E d u c a t i o n  -  T h i s  o p t i o n  w o u l d  r e p r e s e n t  t h e  s t a t u s  q u o ,  
e x c e p t  t h a t  e d u c a t i o n  o n  e n e r g y - e f f i c i e n t  c o n s e r v a t i o n  i s  
b e i n g  p r o v i d e d  t o  t h e  h o u s i n g  a u t h o r i t i e s  t h r o u g h  t h e  A l a s k a  
C r a f t s m a n  T r a i n i n g  P r o g r a m .  W h i l e  t h e  h o u s i n g  a u t h o r i t i e s  
h a v e  b e e n  r e c e p t i v e  t o  t h e  i n f o r m a t i o n  p r o v i d e d ,  t h e i r  
a c t i o n s  a r e  l i m i t e d  b y  H U D ' s  r e s t r i c t i o n  o f  $ 9 2 , 0 0 0  p e r  h o m e .

2 1 - P 1 L H



The H o n o r a b l e  Kay Brown 
P a g e  Two

F e b r u a r y  1 1 ,  1 9 8 3

2. A m e n d  AS 13.55 . 9 9 7  - T h e  S u p p l e m e n t a l  H o u s i n g  D e v e l o p m e n t  

G r a n t  P r o g r a m  m a t c h e s  HUD f u n d i n g  wi t h  S t a t e  funds. C u r­
rently, the law allows the p r o g r a m  to fund o n l y  the cost of 
o n - s i t e  s e wer and w a t e r  f a c i l i t i e s ,  road c o n s t r u c t i o n  to 
p r o j e c t  sites, and e x t e n s i o n  of e l e c t r i c a l  d i s t r i b u t i o n  
f a c i l i t i e s  to i n d i v i d u a l  r e s i d e n c e s .  T h e  law c o u l d  be 
a m e n d e d  to i n c l u d e  e n e r g y - e f f i c i e n c y  in the a l l o w a b l e  
a c t i v i t i e s  w i t h o u t  n e c e s s a r i l y  n e e d i n g  an i n c r e a s e  of S t a t e  
funding.' If a d d i t i o n a l  S t a t e  funds are not e a r m a r k e d  for 
e n e r g y  e f f i c i e n c y ,  h o w e v e r ,  this c a t e g o r y  m u s t  c o m p e t e  with 
the p r e s e n t  c a t e g o r i e s  w h i c h  h a v e  been u s i n g  up the funds.

3. S u p p o r t  the I n c r e m e n t a l  C o s t s  of B u i l d i n g  to the S tate 
S t a n d a r d  - A c c o r d i n g  to our c a l c u l a t i o n s ,  d e p e n d i n g  on the 
region in w h i c h  the h o m e s  w i l l  be built, it wi l l  cost from 
$1,279 to $ 3 , 3 0 7  to b u i l d  to the S t a t e  s t a n d a r d  over H U D ' s  
m i n i m a l  s t a n d a r d .  T h i s  w o u l d  a n n u a l l y  s a v e  $209 to $470, 
r e s p e c t i v e l y ,  in e n e r g y  c osts to the l o w - i n c o m e  con s u m e r s .  
In FY89, this w o uld have cost the S t a t e  $ 4 0 0 , 0 0 0  i n i tially,  
and save an e s t i m a t e d  $ 9 4 ,000 a n n u a l l y  in fuel c o s t s  (a
4 . 2-year p a y b a c k ).

4. Pay the I n c r e m e n t a l  Co s t  of M a k i n g  the H o m e s  S u p e r  i n s u l a t e d  
- For an a d d i t i o n a l  $4,000, the h o mes c o u l d  be b u i l t  to 
reduce this e n e r g y  c o n s u m p t i o n  by at least 50%. T h i s  w o uld 
cost the S t a t e  an a d d i t i o n a l  $ 7 6 0 , 0 0 0  in 1983, but would 
h a v e  saved, c o n s e r v a t i v e l y ,  an e s t i m a t e d  $ 1 3 4 , 0 0 0  in fuel 
costs in the first year. (A 5 . 6 - y e a r  paybook)

I a g r e e  w i t h  your c o n c e r n  r e g a r d i n g  the e n e r g y - e f f i c i e n c y  of new 
l o w - i n c o m e  rural housing. T h a t  is w h y  we have m a d e  it a p r i o r i­
ty to work wi t h  the h o u sing a u t h o r i t i e s  on p r o v i d i n g  them tech­
nical a s s i s t a n c e ,  and have a d o p t e d  the r e s i d e n t i a l  e n e r g y  
standard.

I hope that the i n f o r m a t i o n  is u

cc: S teve B a d e n
P r o g r a m  C o o r d i n a t o r  
C o n s e r v a t i o n  P r o g r a m s  
D e p a r t m e n t  of C o m m u n i t y  and

R e g i o n a l  A f f a i r s



State energy conservation programs 

for the h o m e o w n e r  and builder

H o w  does one build a h o m e  in Alaska? Alaska's climate varies from relatively mild 

maritime environments s w i m m i n g  in humidity with 7,000 heating degree days to 

wind swept arctic deserts with 22,000 heating degree days. Housing failures are 

immediate and dramatic in Alaska. The problem is h o w  to build correctly in the 

various environments considering both the laws of physics and economics. And the 

solution is different for each climitic zone.

In m o s t  Alaskan communities, the demand for energy is placing a serious strain on 

the local economy. This is particularly true in rural communities which are 

subsistence based. The cost of energy is a constant drain on the local e c onomy with 

m o n e y  being sent out to petroleum-suppliers rather than being circulated within the 

community. The burden that energy cost places upon the family is illustrated by 

the fact that rural Alaskans spend between 1 6 %  and 3 7 %  of their incomes on energy 

bills. It is clear that conservation has a key role to play in the state's economic 

development strategy as well as energy policy.

In Alaska, Government is taking a three program approach to the shelter industry 

regarding residential energy efficiency. The state provides a stick, a carrot and a 

vision.

Energy conservation works, the question becomes h o w  to get the conservation 

technology adopted into the mainstream of the shelter industry. In government the 

natural tendency is to h a m m e r  the message h o m e  with codes. Observing the efforts 

in other states and the heavy industry resistance, Alaska decided to involve the 

private sector in the actual development of a state thermal code.

The state initiated the process by establishing an advisory comm i t t e e  with m e m b e r s  

representing builders, contractors, architects, engineers, bankers, code officials, and 

government. The c o m m i t t e e  m a d e  the key decisions in developing the standards.

This allowed Alaska to find the fatal flaws prior to implementation and develop a 

constituency. The c o m m i t t e e  broke the state into geographically determined regions 

and developed though computer analysis determined the m o s t  cost effective 

insulation strategies for each region. The c o m m i t t e e  then determined what was 

economically and politically the minimal standards for each region. The comm i t t e e  

also chose to apply the codes only to state subsidized finance programs. Objections 

were minimized since the state is subsidizing mortgage programs and it could be 

argued that the state has a 30 year interest in the h o m e s  being financed. The state 

programs finance nearly 7 5 %  of all h o m e  mortgages in the state so the codes will 

certainly impact the industry. This w a s  the stick to m o v e  the industry forward 

toward conservation building practices. Yet the state wanted to win those opposed 
to the codes over as well.

Next the state embraced the Energy Rated H o m e  Program. This is a program that 

qualifies h o m e  buyers for a larger percentage of their gross income for h o m e  

mortgages on energy efficient homes. The program can increase the debt ratio up to 

4 percentage points. This allows the buyer to purchase a m o r e  expensive home. This 

is the carrot of the energy conservation program.

The state used the s a m e  industry partnership approach to develop the program. A n  

advisory c o m m i t t e e  w a s  established with representatives of the appraisers, bankers. 

Realtors, utilities, local g o v e r n m e ^ s  ‘-s well as the state mortgage bankers 

association. Energy Extension Service and Energy Conservation Program funds were



used to develop rating sheets, train bankers and appraisers, and provide the first 

years generic marketing of the program. The computer program that was developed 

and used to analyze the thermal codes was used to establish the incentive breaks for 

the Energy Rated H o m e s  program. Energy Rated H o m e s  provides a valuable and 

consistent measure of the efficiency of a home.

Both the carrot and stick have m o v e d  the industry with their o w n  help forward, but 

where does everyone want to go?

The Alaska Craftsman H o m e  P r ogram is the w a y  w e  have unleashed the creativity of 

our progressive builders and designers and at the s a m e  time created a method : c - 

share the knowledge they will gain. This program provides the vision of the industry,

Within the bureaucracy this program presents the m o s t  difficult challenges anc the 

greatest opportunities. To carry out an ambitious program such as the Alaska 

Craftsman H o m e  Program it was clear that m o r e  resources and support were 

necessary than one agency could provide. The Department of C o m m u n i t y  and 

Regional Affairs had the experience and data case as a result of the efforts of 

putting together the thermal standards and participation in the energy rated hemes 

program. The Cooperative Extension Service had the education background ana an 

unbiased and technically sound reputation. The Cooperative Extension Service also 

had the trust of both the industry and private citizens alike, bridging an important 

gap there. The Alaska state Homebuilders Association had the political clout ana 

network with the h o m e  builders across the state.

At first glance the relationships were not clear and s o m e  lingering suspicions from 

the regulatory experience had to be dispelled. C o m m o n  ground was found with 

leadership provided by the neutral Cooperative Extension Service. The Cooperative 

Extension Service put together the program to achieve each of the groups interests. 

The state wanted to encourage energy efficient construction, the Cooperative 

Extension Service wanted to initiate a statewide builder education program, and the 

H o m e  builders wanted a stimulus for the ailing building industry, state-of-the-art 

information and a w a y  to mitigate the apparent economic damage of new thermal 

regulation.

a great deal of effort has gone into establishing the program. S o m e  credit has to 

be given to a convenient recession, and the right people in the right place at the 

right time for successes to date.

The thermal standards n o w  establishes the minimal thermal ieveis, the Energy Rated 

H o m e  P r ogram initiates a graduated incentive program to reward people for pursuit 

of the state-of-the-art with the o p t i m u m  o u m g  cne Aiasxa Crattsman n a m e ,  “ne 

education program for each of the three programs is based around the 

state-of-the-art Alaska Craftsman H o m e .

The Alaska Craftsman H o m e  Program is designed to change their stanaara as new 

information is gathered, to assure that this optimal voluntary program remains 

state-of-the-art. The three programs are all based on the 21/2 years of researcn 

the Department of C o m m u n i t y  and Regional Affairs, and Institute i i Soc.al anc 
Economic Research did to establish the thermal standards and analysis tnrougn r.e 

A K W A R M  computer program. The minimal thermal standards ana Alaska C r a u s m a n  

are the lower and upper limits of economically viable thermal performance in 

Alaska. The Energy Rated H o m e  Program measures any and all homes to see how 

they rate in comoarison to the two standards (minimal and optimal) that have seen 

established.
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Alaska Craftsman Home program (

Research, demonstration and development around the wcjrld has changed the way 
homes are being built in Northern climates. So many technical changes have 
taken place that an educational network is needed to keep the building industry 
in Alaska informed of the advancements. With such a network the Alaska building 

industry can stay abreast of advancements in other parts of the world as well as 
other parts of the state. The- Alaska Craftsman Home Program is that educational 

network.

The Alaska Craftsman Home Program provides a voluntary education service which 
today can inforrq homebuilders uf the methods to reduce the thermal requirements 
of a residence. The energy savings that can be achieved is only one benefit of 
an education network allowing research and field application experience to be 
systematically exchanged within the Alaska housing industry. The program is 
designed to provide:

. technical information for the industry

. a forum for the industry to help determine objectives for the State Finance 
and University Research Community.

GOAL:
The immediate goal of the Alaska Craftsman Home Program is to:

. build thermal efficiency into the shelter industry in Alaska through 
education.

The long range goal of the program is to:

. assist the Alaska shelter industry in providing the best, most appropriate 

and affordable shelter available.

In order to achieve these goals and to make the Alaska Craftsman Home Program 
work there will be a coordinated and visible effort on the part of the Alaska 

State Government, the University of Alaska and building industry trade 
associations in Alaska. The program will be a voluntary program that will 
establish an educational network for the shelter industry in Alaska.

DESCRIPTION:

PHASE 1

The Cooperative Extension Service and State Division of Community Development 
jointly initiated the program in 1986. A pilot series of building seminars were 
held March of 1985 in Juneau, Anchorage, and Fairbanks. One hundred three 
shelter industry people were introduced to the "superinsulation" building 
techniques through the Super Energy Efficient Home Workshop Series taught by 

internationally acclaimed experts. The reviews from the industry were very 
favorable. The program achieved its first goal, that being to secure the 
backing of the shelter industry in Alaska for a high quality builder education 
program on energy efficient building techniques.

PHASE 2
The second phase of the Alaska Craftsman Home Program began with the development 
of the first edition of the Alaska Craftsman Home Building Manual. The manual 
was developed by the Cooperative Extension Service with funding provided by the
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was developed by the Cooperative Extension Service with funding provided by the
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U.S. Department of Energy, State Department of Community and Regional Affairs 
f  Office of Energy Programs and Chugach Electric Association.

November of 1986 a select group of Alaskans associated with the shelter industry 
met with the Cooperative Extension Service and the manual contractor to complete 
the content of the Alaska Craftsman Home Building Hanual. The first edition of 
the manual was completed March of 1987. This manual is the written guide for 
the Alaskan homebuilder concerning the energy efficient building technology.

I
The Cooperative Extension Service began to solicit and find 24 people from 
around the State to take part in the educational effort November of 1986. These 
people have since become the backbone of the Alaska Craftsman Building Program 
and are the industry educators for Alaska. These 24 people represent all 
regions of the State and are divided into 12 training teams. They came to the 
program with a vast amount of expertise on building homes in Alasks.

The 12 training teams have been given the knowledge, audiovisuals, materials, 
manuals, inspiration and a mandate to teach two day workshops on the Alaska 
Craftsman Building Program superinsulation building technology in their 
respective regions.

PHASE 3
Phase three activities will continue the educational effort through field 
workshops introducing the Alaska Craftsman techniques to the builders and 
interested people throughout Alaska. These workshops will be taught 

independently by the 12 Alaska training teams.

At the end of one year the training teams will come together again to critique 
the program. Materials, experiences and techniques will be reviewed. If 

necessary, the materials and program will be modified to the needs of the 
training teams and the clientele they serve. Techniques and experiences on 

retrofitting to Alaska Craftsman standards will be added to the program at this 
meeting and there is a possibility of rewriting the manual if warranted.

Marketing:

A marketing campaign will be developed and initiated during the phase three 
activities. The marketing effort will lead to the development of a specific 
clientele for the Alaska Craftsman Home. Successful promotion and sale of the 
Alaska Craftsman home will depend on communicating the benefits inherent to 
them. The marketing campaign will focus on six primary benefits:

, significantly reduced energy bills 
. increased comfort 

. reduced noise from outside sources 

. improved indoor air quality 

. more durable 

. improved re-sale value

PHASE 4

The future of the program is now being developed. The goal is to establish an 
educational network that feeds new technology and research information to the 
builders in the Alaska and practical application experience and field needs to 

the research and product development community.
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T h e  A l a s k a  C r a f t s m a n  H o m e  P r o g r a m  is about better built h o m e s  and people’s 

health, safety, and comfort. The Con s u m e r  Federation of A m u r  lea estim:<.es that 

poor indoor air pollution costs this country $100 billion annually. Clearly, with 

estimates as high as: 2D,uGG radorrinducea cieatns a year nationally, the mitigation 

methods for indoor air pollution taught in the Alaska Craftsman workshops ano 

embodied In the voluntary standards are sorely needed. Radon is only one of over 

100 Indoor pollutants found in h o m e s  that cost people m o n e y  and affect health.

Rural Alaskans spend between 1 6 %  and 3 7 %  of their Incomes on energy bills. In 

m a n y  cases the government pays those costs. A  superinsulated Alaska Craftsman 

H o m e  saves the h o m e  owner (or government) from 5 0 %  to 8 0 %  of the heating costs 

and could eventually reduce Alaska's h o m e  heating bill $00,000,000 annually.

The Alaska Craftsman H o m e  Program is designed to provide, technical information 

for the shelter industry and citizens of Alaska through an information network of 

people and publications. The program has its roots in the very successful 

$50,000,000 Canadian R - 2 0 0 0  program and Is closely tied to it. A C H P  has trained 

24 volunteer Alaskans to conduct workshops on the technology detailed in the new 

Alaska Craftsman H o m e  Building Manual.

The program is a partnership of The Department of C o m m u n i t y  and Regional Affairs. 

University of Alaska Cooperative Extension Service. Energy Rated H o m e s  of Alaska, 

and Alaska State Homebuilders Association.

The A C H P  has set a voluntary performance standard based on the latest technology. 

Building this w a y  results In 3loniflcantly reduced energy bills, reduced h o m e  

maintenance, increased comfort, reduced noise from outside sources, and improved 

Indoor air quality. Plans are evaluated and h o m e s  are tested to assure compliance 

with the standards,

Legislation is pending to appropriate sfcte $1,721,000 to the program by H B  318, 

3 1 9  and SB 308. Funding is needed in the areas of program support for 

administration, training activities, monitoring (22%), public education (19%), and 

incentives (59%). All activities, including the incentives, are educational in nature 

and approximately 25 jobs will be created as a result of this appropriation..

The program needs state support to revitalize our housing industry and allow Alaska 

to compete in the international housing market. M a n y  political, economic 

development, and environmental groups recognize the potential of this program and
SUDDOrt it. A  ornwlng lioting *hoeo Inoludo.

The Alaska Municipal League - 

The flatanuska Susitna Borough - 
The Kodiak Island Borough -
Fairbanks Nnr+h Borough -
City of Wasilla - 
City of Anderson - 
Housing Authorities *
North Slope Borouoh Utilities - 
Alaska Center for the Environment

Northwest- Arctic Mayor5“Conf5TShoe - 

The Kenai Peninsula Borough -
The Municipality of Anohorage -
oiiy or KujiaK city ut rainier "
City of Kenai - City of Seuiard -
City of Soldotna - Association of
The Joint Energy Task Foroe of Utilities - 
The American Lung Association - 
Interior Eoonomio Development-Council - 

Alaska State Homebuilders Association - Interior Homebuilders Association - 
Mat-Su Homebuilders Association - Building Industry Assooiation of Anchorage - 
The Anchorage Daily News - The Frontiersman



S T E V E  C O W P E R
GOVCRNOR

October 19, 1987

The Honorable Alfonse D'Amato 
Ranking Minority Member 
Subcommittee on Housing and 

Community Development 
United States Senate 
520 Hart Building 
Washington, DC 20510

Dear Senator D'Amato:

RE: S E C T I O N  128 OF 3.825, TH E  1987 H O U S I N G  ACT

We are strongly in support of cne inclusion of $4.7 
million for a demonstration project of energy efficient 
housing in the above referenced Act recently passed by the 
U.S. House of Representatives,

As you may be aware, Alaska has had more than 500 public 
housing units for which low-income residents/purchasers 
have refused to make payments because of gross 
deficiencies in the design and construction. This has 
resulted in millions of dollars spent by the federal 
government to settle lawsuits and also to attempt to 
correct these deficiencies. This has been a real problem 
in Alaska due to high energy costs and low-income housing 
built at inadequate standards.

The state is currently working with Housing and Urban 
Development (HUD) to provide training to Alaska housing 
authorities and their staff on the latest building 
techniques, designs, and products for the extreme Alaska 
climates. This program, callec the Alaska Craftsman Home 
Program, is strongly supported by the Alaska Homebuilders 
Association, and the National Center for Appropriate

S t a t e  o f  A l a s k a
OFFICE OF THE GOVERNOR 

J U J f E A D



C I T Y  O F  A N D E R S O N

P.O. Box 3100 • Ander son ,  AK 99744 * Phone  (907) 582-2500

In Reply 
Refer T o :

April 20, 1987

The Honorable Steve Cowper
Governor
State of Alaska
Pouch
Juneau, Alaska 99811

Dear Governor Cowper:

On behalf of the City I am writing *in support of the Alaska 
Craftsman Home Program, (ACHP). A C H P 's.efforts to promote resi­
dential e n e r g y •efficiency in home building construction has been 
impressive.

The reduction in housing costs and maximization of thermal 
efficiency should be a major component in any attempt to develop 
A l a s k a’s rural economy(s).

Local economic development efforts, currently underway in 
communities such as the City of Anderson, would be positively 
enhanced through the state's support of the ACHP.

Your support of programs such as the Alaska Craftsman Home 
Program, can help to ensure for the successful development of 
both rural and urban Alaska alike.

Thank you.

S incerely

T H E  CITY OF A N D E R S O N

L a n s t c n  C hinn 
C i t y  A d m i n i s t r a t o r

L C / e h



RESOLUTION NO. 765

F E B  ti 1963
A RESOLUTION SUPPORTING THE ALASKA CRAFTSMAN HOME PROGRAM.

CITY OF PALMER, ALASKA '

WHEREAS, high quality energy efficient building technology developed by the 
Alaska Craftsman Home Program would substantially reduce home energy consumption, 
improve the health and safety of the occupants, improve indoor air quality, reduce, 
the contributions of dwellings to outdoor air pollution, increase home durability, 

reduce home maintenance needs, and increase the economic stability of the owner, and

WHEREAS, Alaska State lawmakers have introduced legislation in the form of 
Senate Bill 308 and House Bill 318 and 313 which supports the Alaska Craftsman Home 
Program, and

WHEREAS, these bills will help improve and stimulate the homebuilding industry 
in Alaska through incentives and education and thereby improve the local economy ^f 
the State, and

WHEREAS, the citizens of the State of Alaska and City of Palmer will benefit 

substantially from the building of energy efficient homes as developed by the Alaska 
Craftsman Home Program,

NOW,- THEREFORE BE IT RESOLVED that the City of Palmer encourages the building 

of homes to the energy efficiency standards of the Alaska Craftsman Home Program.

BE IT FURTHER RESOLVED that the City of Palmer supports Alaska Sta*.' Senate 

Bill 308 and House Bill 318 and 319 to establish similar State policy and State support 
for the Alaska Craftsman Home Program.

Approved and adopted by the Palmer City Council this day of
Q £ j£ > b £ £ _ _____________, 1987.

S. WELLS WILLIAMS, ACTING CITY CLERK
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RESOLUTION OF THE ALASKA MUNICIPAL LEAGUE

R E S O L U T I O N  N O. 8 8 - 3 6

A  R E S O L U T I O N  S U P P O R T I N G  E N E R G Y  E F F I C I E N C Y  O F  H O M E S .

W H E R E A S ,  h i g h - q u a l i t y  e n e r g y - e f f i c i e n t  b u i l d i n g  t e c h n o l o g y  

d e v e l o p e d  b y  the A l a s k a  C r a f t s m a n  H o m e  P r o g r a m  w o u l d  s u b s t a n t i a l l y  

r e d u c e  h o m e  e n e r g y  c o n s u m p t i o n ,  i m p r o v e  t h e  h e a l t h  a n d  s a f e t y  of 

t h e  o c c u p a n t s ,  i m p r o v e  i n d o o r  a i r  q u a l i t y ,  r e d u c e  t he c o n t r i b u t i o n  

o f  d w e l l i n g s  to o u t d o o r  a i r  p o l l u t i o n ,  i n c r e a s e  h o m e  d u r a b i l i t y ,  

r e d u c e  h o m e  m a i n t e n a n c e  n e e d s ,  a n d  i n c r e a s e  the e c o n o m i c  s t a b i l i t y  

o f  t h e  o w n e r ,  a n d

W H E R E A S ,  A l a s k a  s t a t e  l a w m a k e r s  h a v e  i n t r o d u c e d  l e g i s l a t i o n  

w h i c h  s u p p o r t s  e f f i c i e n c y  i n  h o m e s  t h a t  s u p p o r t  the A l a s k a  C r a f t s­

m a n  H o m e  P r o g r a m  a n d  thi s  l e g i s l a t i o n  w i l l  h e l p  i m p r o v e  a n d  

s t i m u l a t e  t he h o m e  b u i l d i n g  i n d u s t r y  in A l a s k a  t h r o u g h  i n c e n t i v e s  

a n d  e d u c a t i o n  and, t h e r e b y ,  i m p r o v e  t h e  l o c a l  e c o n o m y  o f  t h e  S t a t e ,  

a n d

W H E R E A S ,  the c i t i z e n s  o f  the S t a t e  o f  A l a s k a  w i l l  b e n e f i t  

s u b s t a n t i a l l y  f r o m  t he b u i l d i n g  o f  e n e r g y - e f f i c i e n t  h o m e s  as 

d e v e l o p e d  b y  the A l a s k a  C r a f t s m a n  H o m e  P r o g r a m ;

N O W ,  T H E R E F O R E ,  B E  IT  R E S O L V E D  t h a t  it is t he p o l i c y  o f  the 

A l a s k a  M u n i c i p a l  L e a g u e  to e n c o u r a g e  th e  b u i l d i n g  o f  h o m e s  to the 

e n e r g y - e f f i c i e n t  s t a n d a r d s  o f  t h e  A l a s k a  C r a f t s m a n  H o m e  p r o g r a m  a n d  

f u r t h e r  t h a t  t he A l a s k a  M u n i c i p a l  L e a g u e  s u p p o r t s  l e g i s l a t i o n  to 

e s t a b l i s h  s i m i l a r  s t a t e  p o l i c y  a n d  s t a t e  s u p p o r t  f o r  t h e  A l a s k a  
C r a f t s m a n  H o m e  P r o g r a m .

A d o p t e d  thi s  1 3 t h  d a y  o f  N o v e m b e r  1987.

G e o r g e  U. C a r t e ' ,  P r e s i d e n t

A T T E S T :

- 77 -



6<)5 Barrow Street. Suite 2. Anchorage. Alaska W 50 I  («*J7 ) 276-5SM
Deborah llltlinnts. Executive Director

A M E R I C A N  L U N G  A S S O C I A T I O N  o f  A L A S K A
I  ̂  Dedicated to the prevention and control o f Itntq disease

FES 1 -~i

O c t o b e r  2 2 ,  1 9 8 7

G o v e r n o r  S t e v e  C o w p e r  

P . O .  B o x  A

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  G o v e r n o r  C o w p e r :

I n d o o r  a i r  q u a l i t y  i s  a  p r e s s i n g  i s s u e  i n  A l a s k a .  T w o  p e n d i n g  

b i l l s ,  H B  3 1 8  a n d  3 1 9 ,  h e l p  a d d r e s s  i n d o o r  a i r  q u a l i t y  i n  a v e r y  

p r a c t i c a l  m a n n e r  t h r o u g h  t h e  A l a s k a  C r a f t s m a n  H o m e  P r o g r a m .

B u i l d i n g  e n e r g y  e f f i c i e n t  h o m e s  t h a t  a l s o  h a v e  h e a l t h f u l  a i r  

q u a l i t y  i s  a n  i m p o r t a n t  a n d  a c h i e v a b l e  g o a l .

W e  u r g e  y o u r  s u p p o r t  o f  t h e  A l a s k a  C r a f t s m a n  H o m e  P r o g r a m  a n d  o t h e r  
m e a s u r e s  t h a t  p r o m o t e  i n d o o r  a i r  q u a l i t y .

- S i n c e r e l y ,

D e b o r a h  W i l l i a m s  

E x e c u t i v e  D i r e c t o r

c c .  D a n  M a r k l c

D W / c c



Introduced by: Sewall, Click 
Date: September 1, 1937
Action: .Adopted 
V o t e : Unanimous

^cCEIV'EC; o .:i; !• 1937
K E N A I  P E N I N S U L A  3 0 R O U G H  

K t t b U L U T l U N  b / - » i

IN SUPPORT OF THF, ALASKA CRAFTSMAN HOMF PROGRAM FOR REDUCED 
HOME ENERGY CONSUMPTION

WHEREAS, high qualify e n e r g y  efficient building technolcsv 
developed by the Alaska Craftsman Home Program would 
substantially reduce home energy consumption, improve health 
and safety of the occupants of dwellings, improve indoor air
quality, reduce the contributions of dwellings to outdoor air 
pollution, increase home durability, reduce home maintenance 
needs, and increase the economic stability of the owner; and

W H E R E A S , the citizens of the Kenai Peninsula Borough will 
benefit substantially from the construction of energy efficient 
homes following the guidelines developed by the Alaska C r a f t s­
man Home Program;

NOW THEREFORE, BE IT RESOLVED BY THE ASSEMBLY OF THE KENAI 
PENINSULA BOROUGH:

Section 1 . That it is the policy of the Kenai Peninsula 
Borougn to encourage the construction of homes to the energy
efficient standards of the Alaska Craftsman Home Program,

ADOPTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH ON
THIS i DAY OF 1987.

ubnacrian W. Sewall, Assembly President

Jsox.ough Cleric' /''"N/ J
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A k a k t o v i k  .

A N A K T U V U K P A S S
April 24, 1987

The H o n o r a b l e  S t e v e  Cowper, G o v e r n o r  
S t a t e  o f  A l a s k a
P . O  B o m  A 
Juneau, A l a s k a  

99 811

Dear G o v e r n o r ,

R e c e n t l y  we  h a v e  r e c e i v e d  i n f o r m a t i o n  r e g a r d i n g  the A l a s k a  
C r a f t s m a n  H o m e  P r o g r a m  r e g a r d i n g  e d u c a t i o n  and 
i m p l e m e n t a t i o n  o f  e f f o r t s  t o w ards p r o m o t i n g  hi g h  le v e l s  o f  
e n e r g y  e f f i c i e n c y  f o r  A l a s k a n  Homes. B e n e f i t s  to b u i l d i n g  
s u p e r - i n s u l a t e d  h o m e s  are far r e a c h i n g  e n c o m p a s s i n g  h o m e  
o w n e r s  and the b u i l d i n g  industry, as w e l l  a s  h a v i n g  long 
r a n g e  p o s i t i v e  e f f e c t s  to community, s a v i n g s  w h i c h  a s s i s t  in 
s t i m u l a t i n g  local e c o n o m i e s ,  e s p e c i a l l y  i m p o r t a n t  to r u r a l  
c o m m u n i t i e s .

H e r e  o n  the N o r t h  S l o p e  with c o m m u n i t i e s  p a y i n g  the h i g h e s t  
in the n a t i o n  f o r  h e a t i n g  fuel it is o f  t h e  u t m o s t  
i m p o r t a n c e  to f i n d  a n d  implement a l t e r n a t i v e s  to in s u r e  out- 
f i n a n c i a l  s e c u r i t y  .for the y e ars to c ome. E d u c a t i o n  for 
this g e n e r a t i o n  and g e n e r a t i o n s  to c o m e  is v e r y  important.
A r e c e n t  s t a t e  s u r v e y  p o i n t e d  out that the l e ast likely w a y  
ind i v i d u a l  h o m e  o w n e r s  learned a b o u t  h o m e  e n e r g y  e f f i c i e n c y  
was t h r o u g h  the s c h o o l s .  With this in m i n d  it is v e r y  
i m p o r t a n t  to e s t a b l i s h  a f o u n d a t i o n  o n  w h i c h  to d e v e l o p  
a w a r e n e s s  for all a l t e r n a t i v e s  a v a i l a b l e  and c a p i t a l i z e  o n  
t hose alternate, v e s  that work.

The A l a s k a  C r a f t s m a n  H o m e  P r o g r a m  I n c e n t i v e  P r o p o s a l  is an 
idea w h i c h  ti m e  h a s  come, not for just o u r  c o m m u n i t i e s ,  but 
for all who call A l a s k a  their "home".
D e v e l o p m e n t  of t h e  S t a t e  of A l a s k a ' s  R e s i d e n t i a l  T h e r m a l  
S t a n d a r d s  b r o u g h t  u s  a long ways to p r o m o t e  the ideals of 
r e s o u r c e  e f f i c i e n c y .  P r o m o t i o n  o n  the c o m m e r c i a l ,  c o m m u n i t y ,  
and i n d i v i d u a l  h o m e  o w n e r  level wi t h  it,s d e v e l o p m e n t  
c o m m i t t e d  to e d u c a t i o n  is indeed a w o r t h w h i l e  v enture.

As E n e r g y  P l a n n e r  f o r  the North S l o p e  B o r o u g h  U t i l i t i e s  
Dept. I s u p p o r t  the A l a s k a  C r a f t s m a n  H o m e  P r o g r a m .

Be s t  R e g a r ds

E n e r g y  P T a n n e r  
N . 3 . 8  U t i l i t i e s

N O R T H  cl O P E  B O R O U G H  O e p l .  o l  P u b lic  U t i l i t i e s  • P .O .  B o x  6 9 .  B a r r o w , A K  9 9 7 2 3  • P h o n e  19071 8 5 2 - 2 5 1  1



B y :  Ju an ita  Helms
In t r o d u c e d :  0 1 / i a / 3 8
A dop ted :  01 /21 /83

RESOLUTION NO.  88-008 

A RESOLUTION SUPP ORT ING ENERGY E F F I C I EN CY  OF HOMES

WHEREAS,  h i g h - q u a l i t y  e n e r g y - e f f i c i e n t  b u i l d i n g  t e c h n o l o g y  

d e v e l o p e d  b y  t h e  A l a s ka  C r a f t s m a n  Home P r o g r a m  w o u l d  s u b s t a n t i a l l y  

r e d u c e d  home  e n e r g y  c o n s u m p t i o n ,  i mp r ov e  t h e  h e a l t h  a n d  s a f e t y  o f  the 

o c c u p a n t s ,  i m p r o v e  i n d o o r  a i r  q u a l i t y ,  r e d u c e  t h e  c o n t r i b u t i o n  o f  d we l l in gs  

t o o u t d o o r  a i r  p o l l u t i o n ,  i n c r e a s e  h o n e  d u r a b i l i t y ,  r e d u c e  home m a i n t e n a n c e  

n e e d s ,  a n d  i n c r e a s e  t h e  economic  s t a b i l i t y  o f  t h e  o w n e r ,  a n d

w h i c h  s u p p o r t s  e f f i c i e n c y  in homes  t h a t  s u p p o r t  t h e  Al a sk a  C r a f t s m a n  

Home P r o g r a m  a n d  t h i s  l eg i s l a t i on  will h e l p  i m p r o v e  a n d  s t i m u l a t e  t h e  

h om e  b u i l d i n g  i n d u s t r y  in A l a sk a  t h r o u g h  I n c e n t i v e s  a n d  e d u c a t i o n  a n d  

t h e r e b y ,  i m p r o v e  t h e  local  economy o f  t h e  S t a t e ,  a n d

WHEREAS,  t h e  c i t i z e n s  o f  t h e  b o r o u g h  will  b e n e f i t  s u b s t a n t i a l l y  

f rom t h e  b u i l d i n g  o f  e n e r g y - e f f i c i e n t  homes  a s  d e v e l o p e d  b y  t h e  Al a sk a  

C r a f t s m a n  Home P r o g r a m .

NOW, T H E R E F O R E ,  BE IT RESOLVED t h a t  i t  is t h e  po l icy  of  t h e  

F a i r b a n k s  N o r t h  S t a r  8 o r o u g h  to e n c o u r a g e  t h e  b u i l d i n g  o f  ho me s  to  t he  

e n e r g y - e f f i c i e n t  s t a n d a r d s  o f  t h e  A l a s k a  C r a f t s m a n  Home P r o g r a m  a n d  

f u r t h e r  t h a t  t h e  b o r o u g h  a s s e m b l y  s u p p o r t s  l e g i s l a t i o n  to e s t a b l i s h  s imilar  

b o r o u g h  p o l i c y  a n d  b o r o u g h  s u p p o r t  f o r  t h e  A l a s k a  C r a f t s m a n  Home 

P r o g r a m .

• P ASS ED AND APPROVED T HI S  2 1ST DAY O F  J A N U A R Y ,  1988.

WHEREAS , A laska  state lawmakers h ave  in t rod u ced  leg is la tion

A T T E S T :



CITY OF K O D I A K
FEB 1 L R ESO LUTION NUMBER  51-87

A  R E S O L U T I O N  OF  T H E  C O U N C I L  O F  T H E  C I T Y  O F  K O D I A K  S U P P O R T I N G  
T H E  A L A S K A  C R A F T S M A N  H O M E  P R O G R A M

W H E R E A S ,  h i g h  q u a l i t y  e n e r g y  e f f i c i e n t  b u i l d i n g  t e c h n o l o g y  
d e v e l o p e d  b y  t h e  A l a s k a  C r a f t s m a n  H o m e  P r o g r a m  w o u l d  
s u b s t a n t i a l l y  r e d u c e  h o m e  e n e r g y  c o n s u m p t i o n ,  i m p r o v e  the health 
a nd s a f e t y  of  t h e  o c c u p a n t s ,  i m p r o v e  i n d o o r  air quality, reduce 
d w e l l i n g s '  c o n t r i b u t i o n  to o u t d o o r  a i r  p o l l u t i o n ,  i n c r e a s e  home 
d u r a b i l i t y ,  r e d u c e  h o m e  m a i n t e n a n c e  n e e d s ,  a n d  i n c r e a s e  the 
e c o n o m i c  s t a b i l i t y  o f  the owner; and

W H E R E A S , the A l a s k a  S t a t e  L e g i s l a t u r e  h a s  i n t r o d u c e d  l e g i s l a­
t i o n  i n  t h e  f o r m  o f  S e n a t e  Bi l l  308 a n d  H o u s e  B i l l s  318 and 319 
t h a t  s u p p o r t  t h e  A l a s k a  C r a f t s m a n  H o m e  P r o g r a m  w i t h  t h e  
e x p e c t a t i o n  t h a t  t h e s e  b i l l s  w i l l  h e l p  i m p r o v e  a n d  s t i m u l a t e  the 
h o m e b u i l d i n g  i n d u s t r y  i n  A l a s k a  t h r o u g h  i n c e n t i v e s  and e d u c a t i o n  
a n d  t h e r e b y  i m p r o v e  t h e  local e c o n o m y  of  t h e  C i t y  o f  Kodiak; and

W H E R E A S ,  t h e  c i t i z e n s  of  K o d i a k  w i l l  b e n e f i t  s u b s t a n t i a l l y  
f r o m  t h e  b u i l d i n g  o f  e n e r g y  e f f i c i e n t  h o m e s  as d e v e l o p e d  b y  the 
A l a s k a  C r a f t s m a n  H o m e  Program,

NOW, T H E R E F O R E ,  B E  IT R E S O L V E D  b y  t h e  C o u n c i l  of t h e  C i t y  of 
K o d i a k ,  Alaska, t h e  C i t y  o f  K o d i a k  e n c o u r a g e s  t h e  b u i l d i n g  of 
h o m e s  to t h e  e n e r g y  e f f i c i e n t  s t a n d a r d s  o f  t h e  A l a s k a  C r a f t s m a n
H o m e  P r o g r a m  a n d  f u r t h e r  t h a t  t h e  C i t y  o f  K o d i a k  s u p p o r t s  Al a s k a
S t a t e  S e n a t e  B i l l  308 and H o u s e  B i l l s  3 1 8  a n d  319 to e s t a b l i s h
s i m i l a r  s t a t e  p o l i c y  a n d  s t a t e  s u p p o r t  f o r  t h e  A l a s k a  C r a f t s m a n
H o m e  P r o g r a m .  ;

P A S S E D  A N D  A P F R O V E D  this 1987.

C I T Y  O F  K O D I A K

M A Y O R
’• \ \

A T T EST: "

C I T Y  C L E R K



Introduced by: Mayor Jones 
Introduced: 06/02/87
Drafted by: G.L.S.

M A T A N U SK A -SU S IT N A  BOROUGH

Resolution Serial No. 87-66

A RESOLUTION SUPPORTING THE ALASKA CRAFTSMAN HOME PROGRAM FOR 
REDUCED HOME ENERGY CONSUMPTION. ________________ ___

WHEREAS, high quality energy efficient building 
technology developed by the Alaska Craftsman Home Program 
would substantially reduce home energy consumption, improve 
health and safety of the occupants of dwellings, improve 
indoor air quality, reduce the contributions of dwellings to 
outdoor air pollution, increase home durability, reduce home 
maintenance needs, and increase the economic stability of the 
owner, and

WHEREAS, in the First Session of the Fifteenth Alaska 
Legislature, Senate Bill 308 and House Bill 318 supporting the 
Alaska Craftsman Home Program were introduced, and

WHEREAS, the adoption of said 'bills would improve and 
stimulate the home building industry in Alaska through incen­
tives and education, thereby c o n t r i b u t i n g . to the overall 
economy of the state and the Matanuska-Susitna Borough, and

WHEREAS, the citizens of the Matanuska-Susitna Borough 
will benefit substantially from the construction of energy 
efficient homes following the guidelines developed by the 
Alaska Craftsman Home Program;

NOW, THEREFORE, BE IT RESOLVED BY THE ASSEMBLY OF THE
i mu u m . ■  ■ ■ ■ i in r i__1. That it is tne p o n c y  uj. >.,1= —  ------

Borough to encourage the construction of homes to the energy 
efficient standards of the Alaska Craftsman Home Program.

2. That the Assembly supports the concepts as set out 
in Senate Bill 308 and House Bill 318 as introduced in the 
First Session of the Fifteenth Alaska Legislature to establish 
such a state policy and to provide support for the Alaska 
Craftsman Home Program. ■

u . . 7 ................. ..
PASSED AND APPROVED by the 

Susitna Borough this 2nd day of J\

r t . ^ o n e s ,  n a y u i
£'P'T,Fe:<p. ,

'— .<■ f  n  f - —
Chris Seagraves, Borough Clerk 

(SEAL)



BERING S T R A I T S  REGIONAL HOUSING AUTHORITY

Re.gui.aA Meeting 
o f  -the 

BociAd o f  Commit,Aionext 
ApaLL 14, 19S7

R e ao lu t i o n  1,7-07

WHEREAS, high, h e a tin g  b i l l  aemain th e  gaeateA t d xa in  on 
income fo x  Ru x a l AiaAka ReAidentA , and

WHEREAS, pAogaamA Auch oa th e  Loco Income HouAehold Enexgy 
AAAiAtance PAogAam (LIHEAP) and Powex CoAt E q u a liz a t io n  (PCE) 
h e lp  RuAal AiaAka AeAidentA pay enexgy b iZ lA , and

WHEREAS, even w ith  theAe pAogxamA, many tow income  RuAat 
AiaAka AeAidentA muAt uAe laA ge amountA o f  th e iA  l im i t e d  ca th  
t o  buy h ea tin g  o i l ,  and

WHEREAS, neio h igh  e f f i c i e n c y  h ea tin g  equipment c o u ld  Aeduce 
o i l  conAumption i n  thouAandA o f  AuAal homeA by 30  -  501 ,  and

WHEREAS, t h c t e  h igh  e f f i c ie n c y  unitA  coA t $500 t o  $ 1 ,0 0 0  
and moAt RuAal AiaAka AeAidentA do n o t have A u f f i c iu v t  c a p i t a l  
t o  puAchaAe theAe un itA ,

NOW THEREFORE, be i t  AeAolved t h a t  th e  BoaAd o f  CommiAAionexA 
o f  th e  Bexing S tx a itA  R e g io n a l HouAing A u lh c n ity  AuppoAt th e  
id e a  of. th e  S t a t e  of, A iaAka eA tab liA h ing  a  Low In te n eA t R evo lv in g  
Loan Fund t h a t  w ou ld enab le  p e o p le  t o  Aeduce th e iA  h ea tin g  o i l  
conAumption and Aave money;

PaAAed and appxoved by th e  Boaxd o f  CommiAAioneXA o f  th e  
Bexina S tx a itA  R e a io n a l HouAing A u th o x ity  th iA  14 day o f  A p x i l , 
19S7. ~

Chaixman [H ano ld  B e l l )

SEAL

~SecAeXaxy {R obex t Amaxok)



Sponsored by: Gieseler

C I T Y  OF  S E W A R D , A L A S K A
R E S O L U T IO N  N O . 8 7 - 0 7 9

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
SEWARD, ALASKA, IN SUPPORT OF THE ALASKA CRAFTSMAN 
HOME PROGRAM FOR REDUCED HOME ENERGY CONSUMPTION

WHEREAS, high quality energy efficient building tech­
nology developed by the Alaska Craftsman Home Program would 
substantially reduce home energy consumption, improve health 
and safety of the occupants of dwellings, improve indoor air 
quality, reduce the contributions of dwellings to outdoor 
air pollution, increase home durability, reduce home mainte­
nance needs and increase the economic stability of the. 
owner; and

WHEREAS, in the First Session of the Fifteenth Alaska 
Legislature, Senate Bill 308 and House Bill 318 supporting 
the Alaska Craftsman Home Program were introduced; and

WHEREAS, the adoption of said bills would improve and 
stimulate the home building industry in Alaska through 
incentives and education, thereby contributing to the 
overall economy of the state and the city of Seward;' and

WHEREAS, the citizens of the city of Seward wi.’1 
benefit substantially from the construction of energy 
efficient homes following the guidelines developed by the 
Alaska Craftsman Home Program;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF 
THE CITY OF SEWARD, ALASKA, that:

Section 1. It is the policy of the city of Seward to 
encourage the construction of homes to the energy efficient 
standards of the Alaska Craftsman Home Program.

Section 2. The City Council supports the concepts as 
set out m  Senate Bill 308 and House Bill 318 as introduced 
in the First Session of the Fifteenth Alaska Legislature to 
establish such a state policy and to provide support for the 
A.laska Craftsman Home Program. ..

Section 3. This resolution shall take effect immedi­
ately upon its adoption.

PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY CF 
SEWARD, ALASKA, this 14 day of September___________, 19 37 •



B y :  Juan ita  Helms
In t r o d u c e d :  01 /14 /38
A d op ted :  01 /11 /83

RESOLUT ION  NO. 88 -008  
A RESOLUT ION  SUPPO RT IN G  ENERGY E FF IC IEN C Y  OF HOMES

WHEREAS, h ig h -q u a l i t y  e n e rg y - e f f i c i e n t  bu i ld ing  techno logy  
deve loped  b y  the A la ska  C ra f tsm an  Home P ro g ram  wou ld  su b s ta n t ia l ly  
reduced  home en e rg y  consum pt ion ,  improve the h ea l th  and s a fe ty  o f  the 
o c cu p an ts ,  imp rove  ind oo r  a i r  q u a l i t y ,  re d uc e  the  c on t r ibu t io n  o f  dwell ings 
to ou td o o r  a i r  p o l lu t io n ,  inc rease  home d u r a b i l i t y ,  reduce home maintenance 
need s ,  and inc rease  the  economic s tab i l i t y  o f  the ow n e r ,  and

WHEREAS, A la ska  state lawmakers h ave  In t roduced  leg is la t ion 
which s u p p o r t s  e f f ic ien cy  in homes that s u p p o r t  th e  A laska C ra f tsman  
Home P rog ram  and th is  leg is la t ion  will h e lp  im p ro ve  and st imu la te the 
home bu i ld ing  in d u s t r y  in A laska  th ro ugh  incen t iv e s  and education and 
t h e r e b y ,  im p ro ve  the loca l economy o f  the S ta te ,  and

WHEREAS, the  c it izens  o f  the bo rough_w i l l  bene f it  s u b s ta n t ia l ly  
from  the bu i ld ing  o f  e n e rg y - e f f i c i e n t  homes as d eve lo p ed  b y  the A laska 
C ra f tsm an  Home P ro g ram .

NOW, TH EREFO RE ,  BE IT  RESOLVED th a t  it is the po l icy  o f  the 
F a i rb a n k s  N o r th  S ta r  B o rough  to encou rage  the bu i ld ing  o f  homes to the 
e n e rg y - e f f i c i e n t  s t a n d a rd s  o f  the A laska  C ra f t sm an  Home P rog ram  and 
f u r t h e r  tha t the b o rough  assemb ly s u p p o r t s  leg is la t ion  to e s tab l i sh  similar 
b o ro u gh  po l icy  and b o rou gh  s u p p o r t  f o r  the A la sk a  C ra f tsman  Home 
P ro g ram .

PASSED  AND APPROVED TH IS  21ST  DAY OF JA N U A R Y ,  1988.



I n t e r n a t i o n a l  C o n f e r e n c e  o f  B u i l d i n g  O f f i c i a l s
in— O'bb— k— am— ■ ’■ ™— — mm^■rTIWniBnM|-[MTrrMiii—i hi, m

Alaska Southeast Chapter

POSITION PAFER S3-303 HB-313 

ENERGY EFFICIENT BUILDING TECHNOLOGY

Our members support this bill and all efforts to achieve affordable well 
built housing in Alaska.

The standards ol the Alaskan Craftsman Home Program represent the latest in 

scientific technology adapted to our unique climatic and economic 
conditions. Homes built to these standards will be healthier, less expensive 

to maintain and more durable than other housing units.

Creation of this fund will provide needed employment in the construction 

industry. This program could dramatically reduce the energy consumption of 
both new and existing dwellings in the State.

Local economies will benefit from the increase in disposable income which 

these energy savings will provide. Increased employment and improved general 

health of the population will contribute to long term economic stability.

These housing units are the legacy we will leave to future generations. Our 

innovations and courage will be appreciated now and for many years to come.

We request your continued support in this effort.

Sincerely,

Stephen 0. Shows 

President

P 0  B o x  2 1 1 4 1 1  A u k e  B a y ,  A K .  9 9 8 2  1
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A S S O C IA T IO N  O F  A L A S K A  H O U S IN G  A U T H O R I T I E S

RESOLUTION NO. 87-9

A RESOLUTION SUPPORTING THE ALASKA CRAFTSMAN HOME PROGRAM.

WHEREAS, high quality energy efficient building technology 
developed by the Alaska Craftsman Home Program would substantially 
reduce home energy consumption, improve the health and safety of the 
occupants, improve indoor air quality, reduce the contributions of 
dwellings to outdoor air pollution, increase home durability, reduce 
home maintenance needs, and increase the economic stability of the 
owner, and

WHEREAS, Alaska State lawmakers have introduced legislation in 
the form of Senate Bill 308 and House Bill 318 and 319 which supports 
the Alaska Craftsman Home Program, and

WHEREAS, these bills will help improve and stimulate the 
homebuilding industry in Alaska through incentives and education and 
thereby improve the local economy of the State, and

WHEREAS, the citizens of the Sate of Alaska will benefit 
substantially from the building of energy efficient homes as 
developed by the Alaska Craftsman Home Program,

NOW THEREFORE BE IT RESOLVED that the Association of Alaska 
Housing Authorities encourages the building of homes to the energy 
efficiency standards of the Alaska Craftsman Home Program.

BE IF FURTHER RESOLVED that the Association of Alaska Housing 
Authorities supports Alaska State Senate Bill 308 and House Bill 318 
and 319 to establish similar State policy and State support for the 
Alaska Craftsman Home Program.

Approved and ado by the Associ, ' ' ''
Authorities this day of

Mike Shuler, President



Suggested By: City Council

C I T Y  O F  K E N A I  

R E S O L U T I O N  87-57

A R E S O L U T I O N  OF  T H E  C O U N C I L  O F  T H E  C I T Y  OF K E N A I ,  ALASKA, 
S U P P O R T I N G  T H E  A L A S K A  C R A F T S M A N’S H O M E  P R O G R A M  F O R  R E D U C E D  H O M E  
E N E R G Y  C O N S U M P T I O N  C ONCEPT.

WHEREAS, in the f irst s e s s i o n  of the F i f t e e n t h  A l a s k a  
L e g i s l a t u r e ,  S3 303 and H3 318 s u p p o r t i n g  the A l a s k a  C r a f t s m a n ' s  
Ho m e  P r o g r a m  w e r e  introd u c e d ,  and

WHEREAS, the a d o p t i o n  of said b i l l s  w o u l d  i m p r o v e  and s t i m u l a t e  
the ho m e  b u i l d i n g  i n d u s t r y  in A l a s k a  t h r o u g h  i n c e n t i v e s  a n d  
e d u c a t i o n  t h e r e b y  c o n t r i D U t m g  to tne o v e r a l l  e c o n o m y  ox cue 
state, the K e n a i  P e n i n s u l a  B o r o u g h  a n d  the C i t y  of Kenai, A l a s k a ,  
and

the A l a s k a  C r a f t s m a n ' s  Home P r o g r a m  w i l l  b e  b e n e f i t t e d  
e c o n o m i c a l l y  by r e d u c i n g  home e n e r g y  c o n s u m p t i o n ,  they w i l l  a l s o  
b e  b e n e f i t t e d  b y  i m p r o v e d  h e a l t h  a n d  s a f e t y  of s u c h  c o n s t r u c t e d  
d w e l l i n g s ,  the i n d o o r  air q u a l i t y  w i l l  be i m p r o v e d  and t h e i r  h o m e  
m a i n t e n a n c e  n e e d s  w i l l  be d e c r e a s e d .

N O W  T H E R E F O R E ,  BE IT R E S O L V E D  BY T H E  C O U N C I L  O F  THE C I T Y  O F  
k e n a i , A L A SKA, that s a i d  C o u n c i l  s u p p c d - a  the c o n c e p t s  as s a t  out 
in SB 308 a n d  HB 318 as i n t r o d u c e d  in the f i r s t  s e s s i o n  of the 
F i f t e e n t h  A l a s k a  L e g i s l a t u r e  to e s t a b l i s h  a s t a t e  p o l i c y  a n d  to 
p r o v i d e  s u p p o r t  for the A l a s k a  C r a f t s m a n ' s  H o m e  Program.

P A S S E D  BY T H E  C O U N C I L  OF THE C I T Y  O F  KENAI, A L A S K A ,  this 2 n d  d a y  
of S e p t e m b e r ,  1987.

(L̂ j±
Jan'et W h e l a n ,  C i t y  C l e r k
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E ffec t o f  amendmen ts . — The 1982 interest rate on a loan" for "an interest
amendment in subsection (a), substituted rate approved by the board o f  directors o f
"division o f  housing assistance in the De- the A laska Housing Finance Corporation"
partment of Community and Regional at the end o f  the subsection. In subsection
Affairs" for "board o f  directors o f  the (b), the amendment added the subpara-
Alaska Housing Finance Corporation" in graph (A) designation, substituted "a com-
the first and second sentences, added the munity in the second, third, o r fourth judi-
language beginning "other than in an cial district" for "any community" and
area" to the end o f  the first sentence, and added "or" to the end, in that subpara-
substituted the language beginning "the graph, and added subparagraph (2)(B).

Sec. 18.55.998. Supp lem enta l housing development grants, (a) 
There is created in the Department o f Community and Regional 
Affairs a supplemental housing development grant fund. Subject to 
the availability o f appropriations for the purpose, the department 
shall make grants to regional housing authorities established under 
AS 18.55.996 for the cost o f on-site sewer and water facilities, road 
construction to project sites, and extension o f electrical distribution 
facilities to individual residences.

(b) A grant may be nade only for residential housing for which 
federal loan or grant approval has been obtained from the United 
States Department o f Housing and Urban Development and which 
will be made available to the public on a nondiscriminatory basis. A 
grant may not be used to retire or repay obligations or debts o f the 
grant recipient. A grant may only be for the difference between the 
maximum amount available under federal law or regulation for con­
struction o f the residential housing for which the grant is made and 
the actual costs o f the construction. A grant may not exceed 20 percent 
o f the United States Department o f Housing and Urban Development 
total development cost per unit in effect at the time the grant is made.

ic) Grant money may be used only for the purposes specified in (a) 
o f this section. No part o f the grant money may be used for adminis­
trative or other costs o f a regional housing authority whether the costs 
are directly associated with the construction or general costs o f the 
authority.

id) The department shall adopt regulations to carry out the pur­
poses o f this section. The provisions o f the Administrative Procedure 
Act i AS 44.62) apply to regulations adopted under this section. 7 ch 
36 SLA 1981)
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Introduced: 5/15/87 5-1190A
Referred: Community & Regional
Affairs and Finance

B Y  ELLIS, KOPONEN, MENARD, 
ULMER, D A V I D S O N ,  L A R b O N

1 IN TH E  H O U S E  A N D  D A VIS

2 H O U S E  B I L L  NO. 318

3 IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F or an Act entitled: " A n  A ct e s t a b l i s h i n g  the A l a s k a  e n e r g y  e f f i c i e n t  h o m e

7 e q u i t y  fund."

8 BE IT E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T ATE OF  ALASKA:

9 * S e c t i o n  1. F I N D I N G S  A N D  POLICY. (a) T he l e g i s l a t u r e  finds that

10 (1) h i g h  q u a l i t y  e n e r g y  e f f i c i e n t  b u i l d i n g  t e c h n o l o g y  d e v e l o p e d

11 by the A l a s k a  C r a f t s m a n  H o m e  P r o g r a m  w o u l d  s u b s t a n t i a l l y  reduce home e n e r g y

12 consumption, improve the h e a l t h  a nd s a fety of the oc c u p a n t s ,  i m p r o v e  i n d o o r

13 air quality, reduce the c o n t r i b u t i o n s  of d w e l l i n g s  to o u t d o o r  pol l u t i o n ,

14 increase hom e  d u r a b ility, r e d u c e  h o m e  m a i n t e n a n c e  needs, and i n c r e a s e  the

15 e c o n o m i c  s t a b i l i t y  of the h o m e  owner;

16 (2) state m o n e y  n o w  b e i n g  spent to s u b s i d i z e  e n e r g y  bills, to

17 w e a t h e r i z e  and r e p a i r  p o o r l y  c o n s t r u c t e d  homes, and to i m p rove the h e a l t h

18 of p e o p l e  a f f e c t e d  by p o o r  i n d o o r  ai r  q u a l i t y  w o u l d  be r e d u c e d  or e l i m i n a t -

19 ed as e x i s t i n g  h o m e s  are r e p l a c e d  by h o m e s  that are b u ilt to A l a s k a  C r a fts-

20 m a n  H o m e  P r o g r’m  standards;

21 (3) s t ate m o n e y  n o w  u s e d  to f i n a n c e  and r e p a i r  homes w o u l d  be

22 i n v e s t e d  m o r e  w i s e l y  in h o m e s  that are b u ilt to the A l a s k a  C r a f t s m a n  H o m e

23 P r o g r a m  standards;

24 (4) local e c o n o m i c  b e n e f i t s  ar e  a c h i e v e d  w h e n  m o n e y  b e i n g  spent

25 on energy, hom e  repair, and h e a l t h  are r e d u c e d  b e c a u s e  of b u i l d i n g  to the

26 i m p roved b u i l d i n g  st a n d a r d s  of the A l a s k a  C r a f t s m a n  H o m e  Program;

27 (5) the p r i n c i p a l  r e s p o n s i b i l i t y  for d e v e l o p m e n t  of h o u s i n g

28 rests w i t h  the p r i v a t e  sector;

29 (6) r e s e a r c h  a nd d e v e l o p m e n t  of e n e r g y  e f f i c i e n t  h o u s i n g  w i l l

HB0318A -1- HB 318



1 c r eate n e w  jobs, p r o v i d e  t e c h n o l o g y  that c an be  exported, d e v e l o p  n e w

2 b u s i n e s s  o p p o r t u n i t i e s ,  a nd i n c r e a s e  the s t a b i l i t y  of the s t ate's economy.

3 (b) It is the p o l i c y  of the s t ate to e n c o u r a g e  the b u i l d i n g  of h o mes

4 to the ener g y  e f f i c i e n t  s t a n d a r d s  of the A l a s k a  C r a f t s m a n  H o m e  P r o g r a m  and

5 to assist in the education, pl a n n i n g ,  an d  d e v e l o p m e n t  of this s t a n d a r d  of

6 b u i l d i n g  in c o o p e r a t i o n  w i t h  the b u i l d i n g  industry.

7 * Sec. 2. AS  4 4 .47 is a m e n d e d  by  a d d i n g  a n e w  s e c t i o n  to read:

8 Sec. 44.47.378. A L A S K A  E N E R G Y  E F F I C I E N T  H O M E  E Q U I T Y  FUND. (a)

9 T h e r e  is e s t a b l i s h e d  in the d e p a r t m e n t ,  as a r e v o l v i n g  loa n  fund, the

10 A l a s k a  e n e r g y  e f f i c i e n t  h o m e  e q u i t y  fund c o n s i s t i n g  of m o n e y  ap p r o p r i -

11 ate d  to it by the l e g i s l a t u r e  a n d  r e p a y m e n t s  of p r i n c i p a l  r e c e i v e d  by

12 the fund u n d e r  (c) of this section. T he c o m m i s s i o n e r  shall a d m i n i s t e r

13 the A l a s k a  e n e r g y  e f f i c i e n t  h o m e  e q u i t y  fund in a c c o r d a n c e  w i t h  the

14 p r o v i s i o n s  of this section.

15 (b) The c o m m i s s i o n e r  m a y  issue e q u i t y  s h a r i n g  funds fro m  the

16 A l a s k a  e n e r g y  e f f i c i e n t  h o m e  e q u i t y  fun d  to i n d i v i d u a l s  or b u s i n e s s e s

17 that r e t r o f i t  or  b u i l d  n e w  s i n g l e  fami l y  d w e l l i n g s  to c r i t e r i a  estab-

18 l i shed by the c o m m i ssioner.

19 (c) F u nds r e c e i v e d  by  the c o m m i s s i o n e r  as r e p a y m e n t s  of princi-

20 pal and f r o m  the sale or r e f i n a n c i n g  of a d w e l l i n g  s h all be d e p o s i t e d

21 in the A l a s k a  e n e r g y  e f f i c i e n t  h o m e  e q u i t y  fund. F u nds r e c e i v e d  by

22 the c o m m i s s i o n e r  as p a y m e n t s  of i n t e r e s t  shall be d e p o s i t e d  in the

23 g e n e r a l  fund. The c o m m i s s i o n e r  of a d m i n i s t r a t i o n  shall s e p a r a t e l y

24 account for p a y m e n t s  of i n t e r e s t  d e p o s i t e d  in the g e n e r a l  fund u n d e r

25 this subsection. T he a n n u a l  e s t i m a t e d  b a l a n c e  in the a c c ount m a y  be

26 u s e d  by the l e g i s l a t u r e  to m a k e  a p p r o p r i a t i o n s  to c a rry out the pur-

27 p o s e s  of this section.

28 (d) T he c o m m i s s i o n e r  s h all exem p t  the first 250 h o mes to r e c e i v e

29 e q u i t y  funds from the r e p a y m e n t  of the amount i s s u e d  by the

HB 318 -2- HB0318A



c o m m i s s i o n e r  u n d e r  (b) of this s e c t i o n  if the h o m e  s e r v e s  as a d e m o n­

s t r a t i o n  home. L o w  i n c o m e  h o u s i n g  e q u i t y  funds g i v e n  to f e d e r a l  or 

s t ate h o u s i n g  p r o g r a m s  a re exempt f r o m  r e p a y m e n t  p r o v i s i o n s .

(e) The c o m m i s s i o n e r  shall p r e p a r e  g u i d e l i n e s  a n d  p r o c e d u r e s  f or 

the fun d  in c o n s u l t a t i o n  w i t h  the b o a r d  of d i r e c t o r s  of the A l a s k a  

C r a f t s m a n  H o m e  Program.

HB0318A -3- HB 318
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Original sponsors: Ellis, Koponen,
Menard, et al.

5-1191P

Funding Information 
General Fund $1,040,000 
Other Funds -0-

$1,040,000

IN THE HOUSE BY THE FINANCE COMMITTEE

CS FOR HOUSE BILL NO. 319 (Finance)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A  BILL

For an Act entitled: "An Act making special appropriations for the Alaska

energy efficient home program, for mitigation of the 

effects of radon in homes, and for energy efficient 

homes; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The sum of $100,000 is appropriated from the general fund

to the University of Alaska, cooperative extension service, for preparation 

and implementation of the Alaska energy efficient home program and for

instrumentation and data base development for the program.

* Sec. 2. The sum of $100,000 is appropriated from the general fund to 

the Alaska energy efficient home fund in the Department of Community and 

Regional Affairs for grants to homeowners to mitigate the effects of radon 

on owner-occupied residential property.

* Sec. 3. The sum of $760,000 is appropriated from the general fund to 

the Department of Community and Regional Affairs for grants to pay the 

incremental cost of constructing 190 rural housing and urban development 

project homes to the standards of the Alaska Craftsman Home Program.

* Sec. 4. The sum of $80,000 is appropriated from the general fund to 

the Alaska energy efficient home fund in the Department of Community and 

Regional Affairs for grants to construct at least one model home in each of 

the urban regions established by the Department of Community and Regional 

Affairs for the development of residential energy conservation standards 

for n e w  buildings.

* Sec. 5. The appropriations made by this Act lapse into the general

-1- CSHB 3 1 9 (Fin)



fund June 30, 1990.

* Sec. 6. This Act takes effect on the effective date of an Act passed 

by the Fifteenth Alaska State Legislature that establishes the Alaska 

energy efficient home fund.

CSHB 319(Fin) -2-
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CS FOR HOUSE BILL NO. 319 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - SECOND SESSION

A  BILL

For an Act entitled: "An Act making special appropriations for the Alaska

energy efficient home p r o g r a m , for mitigation of the

effects of radon in homes, and for energy efficient

h o m e s ; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

x Section 1. The sum of $100,000 is appropriated from the general fund

to the University of Alaska, cooperative extension service, for preparation

and implementation of the Alaska energy efficient home program and for

instrumentation and data base development for the program.
1 3 3  C ^ 3 > 3 0 / 0 0 0 3

- Sec. 2. The sum'of $100,000 is appropriated from the general fund to
a t \

the Alaska energy efficient home ̂ fund in Tme Department of Community and 

Regional Affairs for grants to homeowners to mitigate the effects of radon 

on cwner-^ccupied residential property.

* Sec. jL The sum of $760,000 is appropriated from the general fund to
n V ;  ■c.̂fr\<L\crrr hcxY^c- C n c ^ i

\the Department of Community and Regional Affairs for grants to pay the

incremental cost of constructing 190 rural housing and urban development

project homes to the standards of the Alaska Craftsman Home Program.

* Sec. The sum of $80,000 is appropriated from the general fund to__
the Alaska energy efficient home/^fund in the Department of Community and 

Regi^naJ^ffairs for grants to construct at least one model home in each of 

theA'-irban regions established by the Department of Community and Regional 

Affairs for the development of residential energy conservation standards 

for new buildings.

x Sec. 5. The appropriations made by this Act lapse into the general

-1- CSHB 319( )
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* Sec. 6. This Act takes effect on the effective date of an Act passed 

by the Fifteenth Alaska State Legislature that establishes the Alaska 

energy efficient home fund.
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A N A L Y S I S  O F  C S H B  319 (L & C)

A N D  P R O P O S E D  F I N A N C E  C O M M I T T E E  P R O V I S I O N S

C S H B  319:

s e c t i o n  1. a p p r o p r i a t e s  $ 2 7 1 , 0 0 0  to  t h e  U n i v e r s i t y  of A l a s k a  
c o o p e r a t i v e  e x t e n s i o n  service.

A s  p r o p o s e d  b y  t h e  A l a s k a  H o m e  C r a f t s m a n  p r o g r a m  B o a r d  of 
D i r e c t o r s ,  t h e  b r e a k - d o w n  of t h i s  a p p r o p r i a t i o n  a m o u n t  is as 
follows:

P r e p a r a t i o n  o f  E d u c a t i o n a l  m a t e r i a l  for
s h e l t e r  industry: $ 2 1 , 0 0 0

- B r o c h u r e  for R e a l t o r s  & A p p r a i s e r s  $8,000
- B r o c h u r e  for B a n k e r s  4,000
- 18 t r a i n i n g  w o r k s h o p s  9 ,000

D e v e l o p m e n t  of E n e r g y  B u d g e t  C o m p u t e r
Pro g r a m :  $ 60 . 0 00

S u p p o r t  T r a i n i n g  Teams: $ 70 . 0 0 0

- A n n u a l  c o n f e r e n c e  w i t h  full s l a t e  
t r a i n i n g  $ 2 0 , 0 0 0

- T r a v e l  a n d  P e r  D i e m  e x p e n s e s  3 0 , 0 0 0
- W o r k s h o p  fees 4 0 , 0 0 0

P r o g r a m  E v a l u a t i o n  a n d  M o n i t o r i n g : $ 1 1 0 . 0 0 0

$ 2 6 1 , 0 0 0

S e c t i o n  2. a p p r o p r i a t e s  $ 3 5 , 0 0 0  t o  t h e  U n i v e r s i t y  of Alaska, 
C o o p e r a t i v e  E x t e n s i o n  Service.

A s  p r o p o s e d  b y  t h e  A l a s k a  H o m e  C r a f t s m a n  p r o g r a m  B o a r d  of 
D i r e c t o r s ,  t h e  b r e a k - d o w n  of  t h i s  a p p r o p r i a t i o n  a m o u n t  is as 
fo llows:

Tr a d e ,  H i g h  School, a n d  c o l l e g e  
c u r r i c u l u m  d e v e l o p m e n t  a n d  i m­
pl e m e n t a t i o n :  $ 2 0 , 0 0 0

I n c r e m e n t a l  f u n d i n g  for d e m o n s t r a t i o n  
ho m e s :  $ 1 5 , 0 0 0

$ 3 5 , 0 0 0
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S e c t i o n  3. a p p r o p r i a t e s  $ 3 3 0 , 0 0 0  to  t h e  D e p a r t m e n t  of 
C o m m u n i t y  a n d  R e g i o n a l  A f fairs.

A s  p r o p o s e d  b y  t h e  A l a s k a  H o m e  C r a f t s m a n  p r o g r a m  
B o a r d  o f  D i r e c t o r s ,  t h e  b r e a k - d o w n  of th i s  a p p r o­
p r i a t i o n  is as follows:

T V  a n d  R a d i o  A i r  Time, N e w s p a p e r  I n s e r t s  $ 2 7 0 , 0 0 0

D i r e c t  M a i l i n g  (2 m a i l i n g s  x  30,000) 60,000

$ 3 3 0 , 0 0 0

S e c t i o n  4. a p p r o p r i a t i o n  t o  t h e  A l a s k a  e n e r g y  
e f f i c i e n t  h o m e  g r a n t  fu n d  for t h e  i n c r e m e n t a l  c o s t  
of d e s i g n  a n d  c o n s t r u c t i o n  of 190 H U D  h o m e s  to  
t h e  p r o g r a m  s t a n d a r d s  $ 7 6 0 , 0 0 0

S e c t i o n  5. a p p r o p r i a t i o n  to D C & R A  f o r  t h e  c o s t
o f  o n - s i t e  s u p e r v i s i o n  of  t h e  f i r s t  h o m e  in
e a c h  a r e a  85,000

s e c t i o n  6. a p p r o p r i a t i o n  to  t h e  A l a s k a  e n e r g y
e f f i c i e n t  h o m e  g r a n t  f u n d  f o r  t h e  c o s t  o f
c o n s t r u c t i o n  of 50 m o d e l  d e m o n s t r a t i o n  h o m e s  2 5 0 , 0 0 0

$ 1 , 0 9 5 , 0 0 0

PRO PO SED  F IN A N C E  COM M ITTEE AM ENDM ENTS:

S e c t i o n  7. T r a n s f e r s  ‘'all right, title, and i n t e r e s t  in 
a l t e r n a t i v e  e n e r g y  l o a n s . . . t o g e t h e r  w i t h  a s s e t s  a n d  fu n d  
e q u i t i e s "  of  t h e  A l t e r n a t i v e  E n e r g y  R e v o l v i n g  L o a n  F u n d  to  the 
A l a s k a  e n e r g y  e f f i c i e n t  h o m e  g r a n t  fund.

T h i s  a m e n d m e n t  c r e a t e s  a r e c u r r i n g  f u n d i n g  s o u r c e  for t h e  
g r a n t  fund. O n l y  t h e  g r a n t s  w i l l  b e  f u n d e d  b y  t h i s  source.

S e c t i o n  8. L a p s e s  a p p r o p r i a t i o n s  f r o m  s e c t i o n s  1-6 i n t o  t h e  
G e n e r a l  F u n d  6/30/90.

S e c t i o n  9. S t a t e s  t h a t  S e c t i o n  7 (which t r a n s f e r s  the a s s e t s  
of t h e  A l t e r n a t i v e  E n e r g y  R e v o l v i n g  L o a n  F u n d  to t h e  A l a s k a  
e n e r g y  e f f i c i e n t  h o m e  g r a n t  fund) d o e s  n o t  lapse.

Section 10. Provides for an effective date.

Disk: D e b  3 
A : c s h b 3 1 9 .t x t
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R e p . D a v i s  
A p r i l  11, 1988

A M E N D M E N T  TO  C S H B  319

O n  p a g e  2 l i n e  8, a d d  t h e  f o l l o w i n g  section:

Sec. 5 T h e  .sum o f  $ 1 0 0 , 0 0 0  is a p p r o p r i a t e d  f r o m  t h e  A l a s k a  
e n e r g y  e f f i c i e n t  h o m e  g r a n t  f u n d  t o  t h e  D e p a r t m e n t  o f  
C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  f o r  g r a n t s  t o  h o m e o w n e r s  t o  
m i t i g a t e  t h e  e f f e c t s  of  r a d o n  o n  p r o p e r t y  u s e d  a s  t h e  
h o m e o w n e r ' s  r e s i d e n c e .  T o  b e  e l i g i b l e  f o r  a g r a n t  t h e  
h o m e o w n e r  m u s t  h a v e  a p p l i e d  f o r  a l o a n  t o  m i t i g a t e  t h e  e f f e c t s  
o f  r a d o n  f r o m  a s t a t e  c h a r t e r e d  o r  f e d e r a l l y  c h a r t e r e d  l e n d i n g  
i n s t i t u t i o n ,  a n d  b e e n  rejected.



f
O r i g i n a l  sponsors: Ellis, K o p o n e n ,

M e nard, et al.

F u n d i n g  I n f o r m a t i o n  
G e n e r a l  F u n d  $ 1 , 7 2 1 , 0 0 0  
O t h e r  F u n d s  -0-

$ 1 , 7 2 1 , 0 0 0

B Y  T H E  C O M M U N I T Y  A N D
1 IN T H E  H O U S E  R E G I O N A L  A F F A I R S  C O M M I T T E E

2 CS F O R  H O U S E  B I L L  NO. 319 (C&RA)

3 IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 ' A  B I L L

6 F o r  an  A ct entitled: " A n  Act m a k i n g  s p e c i a l  a p p r o p r i a t i o n s  for the A l a s k a

7 e n e r g y  e f f i c i e n t  h o m e  p r o g r a m ;  and p r o v i d i n g  f o r  an

8 e f f e c t i v e  d a t e . "

9 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T ATE O F  A L A SKA:

10 *  S e c t i o n  1. T he s u m  of $ 2 6 1 , 0 0 0  is a p p r o p r i a t e d  f rom the g e n e r a l  fund

11 to the U n i v e r s i t y  of Alaska, c o o p e r a t i v e  e x t e n s i o n  service, for p r e p a r a t i o n

12 an d  i m p l e m e n t a t i o n  of the A l a s k a  e n e r g y  e f f i c i e n t  hom e  p r o g r a m  a n d  f or

13 i n s t r u m e n t a t i o n  a nd d a t a  base d e v e l o p m e n t  for the program.

14 *  Sec. 2. The s um of $ 3 5 , 0 0 0  is a p p r o p r i a t e d  f r o m  the g e n e r a l  f u n d  to

15 the U n i v e r s i t y  of Alaska, c o o p e r a t i v e  e x t e n s i o n  service, f o r  r e s e a r c h

16 a c t i v i t i e s  of the A l a s k a  e n e r g y  e f f i c i e n t  h o m e  p r o g r a m  that h a v e  b e e n

17 a p p r o v e d  by the b o a r d  of d i r e c t o r s  of the A l a s k a  C r a f t s m a n  H o m e  Program.

18 *’ Sec. 3. T he sum of $ 3 3 0 , 0 0 0  is a p p r o p r i a t e d  f r o m  t he g e n e r a l  f u n d  to

19 the D e p a r t m e n t  of C o m m u n i t y  a nd R e g i o n a l  A f f a i r s  to d e v e l o p  and d i s t r i b u t e

20 e d u c a t i o n a l  i n f o r m a t i o n  for the g e n e r a l  p u b l i c  r e g a r d i n g  the A l a s k a  e n e r g y

21 e f f i c i e n t  h o m e  program.

22 * Sec. 4. T he s um of $ 7 6 0 , 0 0 0  is a p p r o p r i a t e d  f r o m  the g e n e r a l  f u n d  to

23 the A l a s k a  e n e r g y  e f f i c i e n t  h o m e  g r ant f u n d  in the D e p a r t m e n t  of C o m m u n i t y

24 a nd R e g i o n a l  A f f a i r s  for g r a n t s  to p ay the i n c r e m e n t a l  cost of c o n s t r u c t i n g

25 190 r u r a l  h o u s i n g  and u r b a n  d e v e l o p m e n t  p r o j e c t  h o m e s  to t he s t a n d a r d s  of

26 the A l a s k a  C r a f t s m a n  H o m e  Program.

27 * Sec. 5. The su m  of $ 8 5 , 0 0 0  is a p p r o p r i a t e d  f r o m  the g e n e r a l  f u n d  to

28 the U n i v e r s i t y  of A l a ska, c o o p e r a t i v e  e x t e n s i o n  service, for t r a v e l  a nd

29 o n - s i t e  s u p e r v i s i o n  of the c o n s t r u c t i o n  of the first h o m e  built in  e a c h  of

Offered: 3/29/88 5-1191L
Referred: Finance
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* Sec. 6. T he sum of $ 2 5 0 , 0 0 0  is a p p r o p r i a t e d  f r o m  t he g e n e r a l  f u n d  to 

the A l a s k a  e n e r g y  e f f i c i e n t  h o m e  grant f u n d  in  the D e p a r t m e n t  of  C o m m u n i t y  

a n d  R e g i o n a l  A f f a i r s  f o r  g r a n t s  to c o n s t r u c t  at least on e  m o d e l  h o m e  in 

e a c h  of the 15 r e g i o n s  e s t a b l i s h e d  by  the D e p a r t m e n t  of C o m m u n i t y  and 

R e g i o n a l  A f f a i r s  f or t h e  d e v e l o p m e n t  of  r e s i d e n t i a l  e n e r g y  c o n s e r v a t i o n  

s t a n d a r d s  for n e w  b u i l d i n g s .

* Sec. 7. T he a p p r o p r i a t i o n s  m a d e  by this A ct lapse into the g e n e r a l  

f u n d  J u n e  30, 1990.

*  Sec. 8. Thi s  Act t a kes e f f e c t  on t he e f f e c t i v e  dat e  of a n  A c t  p a s s e d  

by the F i f t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e  that e s t a b l i s h e s  the A l a s k a  

e n e r g y  e f f i c i e n t  h o m e  g r a n t  fund.

the housing projects funded under sec. 4 of this Act.

CSHB 3 19(C&RA) - 2 - HB0319B



Introduced: 5/15/87
Referred: Community & Regional
Affairs and Finance

5-1191A

# F u n d i ng I n f o r m a t i o n  
G e n e r a l  Fun d  $ 7 , 9 6 5 , 0 0 0  
O t h e r  F u nds -0-

$ 7 , 9 6 5 , 0 0 0

B Y  ELLIS, K O P O N E N ,  M E N ARD, 
ULMER, D A V I D S O N ,  L A R S O N

1 IN T H E  H O U S E  A N D  D A V I S

2 H O U S E  B I L L  NO. 319

3 I N  T H E  L E G I S L A T U R E  OF T H E  S T ATE O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an A ct entitled: " A n  Act m a k i n g  s p e c i a l  a p p r o p r i a t i o n s  for the A l a s k a

7 e n e r g y  e f f i c i e n t  h ome program; an d  p r o v i d i n g  f or an

8 e f f e c t i v e  date . "

9 BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF  TH E  S T A T E  OF A L ASKA:

10 * S e c t i o n  1. T h e  s um of $ 1 , 6 1 5 , 0 0 0  is a p p r o p r i a t e d  f r o m  t he g e n e r a l

11 fund to the U n i v e r s i t y  of A l aska, c o o p e r a t i v e  e x t e n s i o n  service, f or prep a -

12 r a t i o n  a nd i m p l e m e n t a t i o n  of the A l a s k a  e n e r g y  e f f i c i e n t  h o m e  p r o g r a m  and

13 fo r  i n s t r u m e n t a t i o n  a n d  d a t a  base d e v e l o p m e n t  fo r  the program.

14 * Sec. 2. The s u m  of $ 1 , 4 0 0 , 0 0 0  is a p p r o p r i a t e d  f r o m  the g e n e r a l  fund

15 to the U n i v e r s i t y  of  A l a s k a  for d e v e l o p m e n t  of a p o r t a b l e ,  i n s t r u m e n t e d

16 test s h e l t e r  a nd fo r  r e s e a r c h  a c t i v i t i e s  of  the A l a s k a  e n e r g y  e f f i c i e n t

17 h ome p r o g r a m  that h a v e  b e e n  a p p r o v e d  by  the b o a r d  of  d i r e c t o r s  of the

18 program.

19 * Sec. 3. The s u m  of $ 4 5 0 , 0 0 0  is a p p r o p r i a t e d  fro m  the g e n e r a l  fund to

20 the D e p a r t m e n t  of C o m m u n i t y  and R e g i o n a l  A f f a i r s  to d e v e l o p  and d i s t r i b u t e

21 e d u c a t i o n a l  i n f o r m a t i o n  for the g e n e r a l  p u b l i c  r e g a r d i n g  the A l a s k a  e n e r g y

22 e f f i c i e n t  h ome program.

23 * Sec. 4. The s u m  of  $ 4 , 5 0 0 , 0 0 0  is a p p r o p r i a t e d  f r o m  the g e n e r a l  fund

24 to the A l a s k a  e n e r g y  e f f i c i e n t  h o m e  e q u i t y  f u n d  (AS 4 4 . 4 7 . 3 7 0 )  in the

25 D e p a r t m e n t  of C o m m u n i t y  an d  R e g i o n a l  A f f a i r s  f or the p u r p o s e s  of  the fund.

26 *  Sec. 5. T h e  a p p r o p r i a t i o n s  m a d e  by this A c t  lapse int o  t he g e n e r a l

27 fund J une 30, 1992.

28 *  Sec. 6. Thi s  A c t  takes e f fect o n  the e f f e c t i v e  d a t e  of  an  A c t  p a s s e d

29 by  the F i f t e e n t h  A l a s k a  State L e g i s l a t u r e  that e s t a b l i s h e s  t he A l a s k a

HB0319A -1- HB 319
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution N'n. CSHB 323 (Jud.)

This bill adds new sections to AS 12.45 that provide for 
alternative methods for taking the testimony of a child in certain 
criminal proceedings (AS 11.41) in which that child was the victim or is 
to be a witness. The bill provides that closed circuit .television, 
one-way mirrors or other spatial arrangements may be used in these 
proceedings so that a child’s testimony may be viewed by the defendant, 
the court, and the finder of fact, but which also provides that the 
child does not have visual contact with the defendant and jurors.

The Department of Law believes that alternative methods for 
taking the testimony of a child, in those cases where normal court 
procedures would result in the child's inability to reasonably 
communicate, can be accomplished in three ways. One, closed circuit 
television would be used routinely at Anchorage, Fairbanks, and Juneau, 
when isolation of the child is required. If necessary, a modified 
closed circuit televised method would be used only occasionally at other 
locations. Two, a one-way mirror or perforated one-way screen method 
could be used routinely at most other locations when isolation of the 
child witness from the defendant or jurors is required. Three, use of 
child-size furniture for the child witness would be appropriate at all 
locations when it becomes necessary to schedule the proceeding in a room 
that provides adequate privacy, freedom from distractions, informality, 
and comfort appropriate to the child’s developmental age.

Use of closed circuit.television at Anchorage, Fairbanks and 
Juneau would be contracted out to private vendors. Video/audio communi­
cations from the victim/witness to the defendant, the court and the 
trier of fact would be required. Private audio communciation between 
the defendant and the defendant’s counsel would also be required. The 
department estimates that about four hours of testimony will occur at 
each pretrial or trial proceeding. The department also estimates that a 
total of two hours of setup/takedown time will also be required for each 
proceeding, including vendor's chargable travel time. It is estimated 
that contracted costs for operator(s), audio/visual equipment, and 
cabeling wilt 6e $300 per hour, at these three locations.

Occasional use of a modified audio/visual method at other 
locations, using video recordirgs of testimony, and involving rental of 
a video camcorder and monitors, is estimated to $600 per year at each of 
the department's other locations. This cost is based upon three days 
rental, at $200 per day, of one camcorder, defense audio equipment, and 
monitors at each location. Operation of the equipment would be handled 
by existing Department of Law paralegals.

Use of one-way mirrors or some other method that provides 
one-way sight so that the witness may be viewed by the defendant and the 
jurors, but which prevents the witness from viewing the defendant and

2 . 4page  ot--------
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the jurors, will require the manufacture or fabrication of freestanding 
(or attachable) portable, safe, and easily stored viewing/ screening 
devices. Thus far, the department has not been able to locate regularly 
manufactured devices of this nature. However, freestanding partitions 
providing a 96" x 96" "L" barrier, with two plexiglass 48" x 48" view 
areas retail for $1,890. Substitution of a one-way mirror, or other 
device, would probably cost $2,000 at a minimum. Devices of this type 
are not easily nor safely transported between locations by air carrier. 
For this^ reason,, the cost for one-way screening devices at each of our 
district attorney office locations is included in this fiscal note 
request.

The cost of child furniture, at $150 for a table and chair, is 
included for each location, except Anchorage costs are for three sets, 
and Fairbanks costs are for two sets.

During FY 1987, 346 child sexual assault cases were referred 
to the department. Of this number, 125 cases, or 36% of the total 
number of cases referred, were declined. It is estimated that about 40% 
of the declined cases, or 51 complaints, would have been accepted for 
prosecution had the alternative child testimony methods, contained in 
this bill, been available to prosecutors. Moreover, due to the obvious 
trauma experienced by some child witnesses, it would have been appro­
priate to use the bill’s alternate testimony methods on twenty or more 
occasions in cases that were accepted for prosecution.

A schedule is attached that details the cost of contractual 
services and equipment that will be necessary for the department to 
implement this bill.
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Court Roos Close Circuit/Screening 
Crisinal Division

— Cne-Tiee—  
Screen Screen Rental/ Annual 73000 75000

Office Type Scases Jury Defendant Furniture Contractual ccst Contractual Equipsent

Juneau DAO CC 6 2000 2000 150 10800 14950
Ketchikan DAO SC 2 2000 2000 150 600 4750
Sitka CA0 SC 2 2000 2000 150 600 4750

F irst Judicial: 10 6000 6000 450 12000 24450 12000 12450

Bart o n  DAO SC 3 2000 2000 150 600 4750
Kotzebue DAO SC 1 2000 2000 150 600 4750
None DAO SC 2 2000 2000 150 600 4750

Second Judicial: 6 6000 6000 450 1800 14250 1800 12450

Anchorage DAO CC 24 2000 2000 450 43200 47650
Bethel DAO SC 3 2000 2000 150 600 4750
Dillinghas DAO SC 2 2000 2000 150 600 4750
Kenai DAO SC 4 2000 2000 150 600 4750 '
Kodiak DAO SC 3 2000 2000 150 600 4750
Paloer DAO SC 5 2000 2000 150 600 4750
Valdez DAO SC 2 2000 2000 150 600 4750

Third Judicial: - 43 14UO0 14000 1350 46800 76150 46800 29350

Fairbanks DA0/4th CC 12 2000 2000 '3 0 0 21600 25900 21600 4300

6rand Total: 71 2B000 23000 2550 82200 140750 32200 58550

CC = Closed c ircu it: 1700 Far case
SC = Screen: 2000 One-Tine
Rental $ 200 per day 600 based on three day average
Furniture/set 150 Children size
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S T A T E  O r  A L A S K A  1 9 0 8  L E G I S L A T I V E  S E S S I O N
F I S C A L  N O T E

REQUEST!

R e v is io n  D a te ;  0 3 /1 4 /8 8
T i t l e :  An a c t  r e l a t i n g  t o  t e s t im o n y

o f  c h i l d r e n  i n  c e r t a i n  c r im i n a l  c a s e s
S p o n s o r :
R e q u e s to r :

Swackham m er

B i l l  V e r s io n :  
P u b l i s h  D a te :

A gen cy  A f f e c t e d :  
BRUi

C o m p on e n ts :

CS HB  323

A la s k a  C o u r t  S ys tem  
T r i a l  C o u r ts

P e r s o n a l S e r v ic e s
T r a v e l  ..................................................................................... ..............................................................
C o n t r a c t u a l  , . ..............................................................................................................................................
S u p p l i e s ............................................................ ................................
E q u ip m e n t ...........................................  ...............................................................................................
L a n d  & S t r u c t u r e s  ................................................................................................  ..........................................
G r a n ts  & C la im s  ■ . « « . . « . . « . ■ • « « < «

TOTAL OPERATING 0 .0  0 .0  0 .0  0 .0  0 .0  0 .0

• h ► JSs . . .  *

G e n e ra l F unds  0 . 0  0.0 0 . 0  0 . 0  0 . 0  0.0
F e d e r a l  F und s  . . . .  , *   . . . .  . . . .  . . . .
O th e r       ,

TOTAL 0 . 0  0.0 0.0 0 . 0  0 . 0  0.0

F u l l - t im e ................................ ....................................................................................................................................................
P a r t - t im e  . . . .  ..........................................................................................................................
T e m p o ra ry ................................ ...................................... ..............................................................................................................

No f i s c a l  im p a c t .  See a t t a c h e d  a n a ly s i s .

P re p a re d  b y ^ ^ a r v ’̂ r a n d b e r g y '  G e n e ra l C o u n s e l 
A la s k a  C o u r t ' - s y s te mD i v i s i o n :

A p p ro v e d  b y :  
A g e n c y :

P h o n e : 
D a te :

A la s k a  C o u r t  S y s te m

D i s t r i b u t i o n  (b y  p r e p a r e r ) t  
L e g i s l a t i v e  F in a n c e  
L e g i s l a t i v e  S p o n s o r  
R e q u e s to r
o f f i c e  o f  M anagem en t & B u d g e t 
Im p a c te d  A g e n c y ( ie s )
S e n a te  S e c r e t a r y

A d m in i s t r a t i v e  D i r e c t o r  D a te :

2 6 4 -8 2 28
0 3 /1 4 /8 8

0 3 /1 4 /8 8
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Because the video equipment and operators necessary to Implement 
this bill are to be provided by the Department of Law, the court system's fiscal 
note for this committee substitute Is zero,

A L A S K A  C O U R T  S Y S T E M

C S H B  323 - FISCAL A N A L Y S I S
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1 I N  T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

2 CS F O R  H O U S E  B I L L  NO. 323 ( J u d iciary)

3 I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F o r  an  A c t  e n t i t l e d :  " A n  Ac t  r e l a t i n g  to t e s t i m o n y  of  c h i l d r e n  in  c e r t a i n

7 c r i m i n a l  p r o c e e d i n g s ;  a n d  p r o v i d i n g  f or a n  e f f e c t i v e

8 d a t e . "

9 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

10 * S e c t i o n  1. PURPOSE. It is t he p u r p o s e  of this A c t  that, i n  p r o v i d i n g

11 a l t e r n a t i v e  m e t h o d s  for t a k i n g  the t e s t i m o n y  of a c h i l d  in c e r t a i n  c r i m i n a l

12 p r o c e e d i n g s  i n  w h i c h  that c h i l d  w as t he v i c t i m  or is to be  a w i t n e s s ,  the

13 l e g i s l a t u r e  is a c t i n g

14 (1) to b a l a n c e  the n e e d  f o r  t he v i c t i m ' s  o r  w i t n e s s ' s  t e s t i m o n y

15 a g a i n s t  the r i g h t  of the d e f e n d a n t  to c o n f r o n t  w i t n e s s e s ;

16 (2) to m i t i g a t e  t he m e n t a l  a n d  e m o t i o n a l  d i s t r e s s  that m ay arise

17 as the c h i l d  is r e q u i r e d  to testi f y ;  and

18 (3) to m i n i m i z e  p o s s i b l e  v i c t i m  h a r a s s m e n t  by  l i m i t i n g  the

19 o p p o r t u n i t i e s  fo r  u n n e c e s s a r y  e x a m i n a t i o n  of th e  c h i l d  by  the parties'

20 counsel.

21 *  Sec. 2. A S  12.45 is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

22 Sec. 12.45.046. T E S T I M O N Y  OF  C H I L D R E N  IN C R I M I N A L  P R O C E E D I N G S .

23 (a) I n  a c r i m i n a l  p r o c e e d i n g  u n d e r  A S  1 1 . 4 1  i n v o l v i n g  the p r o s e c u t i o n

24 of a n  o f f e n s e  c o m m i t t e d  a g a i n s t  a c h i l d  u n d e r  the age of 13, or  wit-

25 n e s s e d  b y  a c h i l d  u n d e r  the age of 13, the court

26 (1) m a y  a p p o i n t  a g u a r d i a n  ad l i t e m  for t he child;

27 (2) on  its o w n  m o t i o n  or o n  the m o t i o n  of  t he p a r t y  p r e s e n t i n g

28 t he w i t n e s s  or  the g u a r d i a n  ad l i t e m  of the child, m a y  o r d e r  that the

29 t e s t i m o n y  of the c h i l d  be t a k e n  by c l o s e d  c i r c u i t  t e l e v i s i o n  or

HB0323B -1- CSHB 323(Jud)



1 t h r o u g h  o n e - w a y  m i r r o r s  if t he c o urt d e t e r m i n e s  that the t e s t i m o n y  by

2 t he c h i l d  v i c t i m  or w i t n e s s  u n d e r  n o r m a l  court p r o c e d u r e s  w o u l d  r e s u l t

3 i n  the c h i ld's i n a b i l i t y  to e f f e c t i v e l y  c o m m u n i c a t e .

4 (b) In  m a k i n g  a d e t e r m i n a t i o n  u n d e r  (a)(2) of this section, the

5 court s h all c o n s i d e r  f a c t o r s  it c o n s i d e r s  r e l evant, i n c l u d i n g

6 (1) the c h i l d ' s  c h r o n o l o g i c a l  age;

7 (2) the c h i l d ' s  l e vel of d e v e l o p m e n t ;

8 (3) the c h i l d ' s  g e n e r a l  p h y s i c a l  h e a lth;

9 (4) any p h y s i c a l ,  e m o t i o n a l ,  or  p s y c h o l o g i c a l  i n j u r y  ex-

10 p e r i e n c e d  by the child; a n d

11 (5) the m e n t a l  or  e m o t i o n a l  s t r a i n  that w i l l  be c a u s e d  by

12 r e q u i r i n g  the c h i l d  to t e s t i f y  u n d e r  n o r m a l  c o u r t r o o m  p r o c e d u r e s .

13 (c) If the court d e t e r m i n e s  u n d e r  (a)(2) o f  thi s  s e c t i o n  that

14 the t e s t i m o n y  by  the c h i l d  v i c t i m  or  w i t n e s s  u n d e r  n o r m a l  court p r o c e -

15 d u r e s  w o u l d  r e sult in the c h i l d ' s  i n a b i l i t y  to e f f e c t i v e l y  communi-

16 cate, t he court m a y  o r d e r  that the t e s t i m o n y  of t he c h i l d  be  t a k e n  in

17 a r o o m  o t h e r  t h a n  the c o u r t r o o m  a nd be t e l e v i s e d  by c l o s e d  c i r c u i t

18 e q u i p m e n t  in the c o u r t r o o m  to be  v i e w e d  by the d e f e n d a n t ,  the court,

19 a n d  the f i n d e r  of fact in  the p r o c e e d i n g .  If  the c o urt a u t h o r i z e s  use

20 of  c l o s e d  c i r cuit t e l e v i s e d  t e s t i m o n y  u n d e r  this sub s e c t i o n ,

21 (1) e a c h  of t he f o l l o w i n g  m a y  be  i n  the r o o m  w i t h  the c h i l d

22 w h e n  the c h i l d  testifies:

23 (A) the p r o s e c u t i n g  a t t o rney;

24 (B) the a t t o r n e y  for the d e f e n d a n t ;  a n d

25 (C) o p e r a t o r s  of the c l o s e d  c i r c u i t  t e l e v i s i o n  equip-

26 m e n t ;

27 (2) the court may, i n  a d d i t i o n  to p e r s o n s  s p e c i f i e d  in (1)

28 of this s u b s e c t i o n ,  a d mit a p e r s o n  w h o s e  p r e s e n c e ,  in the o p i n i o n  of

29 th e  court, c o n t r i b u t e s  to the w e l l - b e i n g  of the child.
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1 (d) W h e n  a c h i l d  is to t e s t i f y  u n d e r  (c) of this section, only

2 the court and c o u n s e l  m a y  q u e s t i o n  the child. T h e  p e r s o n s  o p e r a t i n g

3 the e q u i p m e n t  s h all do  so in  as u n o b t r u s i v e  a m a n n e r  as p o s s i b l e .  If

4 the d e f e n d a n t  r e q u e s t s ,  the c o urt s h a l l  e x c u s e  the d e f e n d a n t  f r o m  the

5 co u r t r o o m ,  shall p e r m i t  the d e f e n d a n t  to a t t e n d  i n  a n o t h e r  location,

6 a nd s h all a f f o r d  the d e f e n d a n t  a m e a n s  of v i e w i n g  the c h i l d ' s  testi-

7 m o n y  a nd of c o m m u n i c a t i n g  w i t h  t he d e f e n d a n t’s a t t o r n e y  t h r o u g h o u t  the

8 p r o c e e d i n g s .  U p o n  r e q u e s t  of t he d e f e n d a n t  or the d e f e n d a n t ' s  attor-

9 ney, the court shall p e r m i t  a r e c e s s  to a l l o w  t h e m  to confer. The

10 court s h all p r o v i d e  a m e a n s  of c o m m u n i c a t i n g  w i t h  the a t t o r n e y s  d u r i n g

11 the q u e s t i o n i n g  of th e  child. O b j e c t i o n s  m a d e  b y  the a t t o r n e y s  to

12 q u e s t i o n s  of a c h ild w i t n e s s  m a y  be r e s o l v e d  in t he c o u r t r o o m  if the

13 court finds it n e c e s s a r y .

14 (e) If  the court d e t e r m i n e s  u n d e r  (a)(2) of this s e c t i o n  that

15 the t e s t i m o n y  by the c h i l d  v i c t i m  or w i t n e s s  u n d e r  n o r m a l  court p r oce-

16 d u r e s  w o u l d  result in the c h i l d ' s  i n a b i l i t y  to e f f e c t i v e l y  c o m muni-

17 cate, the court m ay a u t h o r i z e  the use of  o n e - w a y  m i r r o r s  in c o n junc-

18 t i o n  w i t h  the t a k i n g  of the c h i l d ' s  t e s t imony. T h e  a t t o r n e y s  m a y  p o s e

19 q u e s t i o n s  to the c h ild and h a v e  v i s u a l  c o n tact w i t h  the c h i l d  d u r i n g

20 q u e s t i o n i n g ,  but the m i r r o r s  shall be p l a c e d  to p r o v i d e  a p h y s i c a l

21 s h i e l d  so that the c h i l d  d o e s  n ot hav e  v i s u a l  c o n t a c t  w i t h  the d e fen-

22 d ant a n d  jurors.

23 (f) If the court does not f i n d  u n d e r  (a)(2) of  this s e c t i o n  that

24 the t e s t i m o n y  by  the c h i l d  v i c t i m  or w i t n e s s  u n d e r  n o r m a l  court p r o c e -

25 d u res w i l l  r e sult in the c h i l d ' s  i n a b i l i t y  to e f f e c t i v e l y  com m u n i c a t e ,

26 the court may, a f t e r  t a k i n g  into c o n s i d e r a t i o n  the f a c t o r s  s p e c i f i e d

27 in (b) of this section, s u p e r v i s e  the s p a t i a l  a r r a n g e m e n t s  of the

28 c o u r t r o o m  a nd the location, m o v e m e n t ,  a n d  d e p o r t m e n t  of all p e r s o n s  in

29 a t t e n d a n c e  so as to s a f e g u a r d  the c h i l d  f r o m  e m o t i o n a l  h a r m  or  stress.
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I n  a d d i t i o n  to o t h e r  p r o c e d u r e s  it f i nds a p p r o p r i a t e ,  the court m a y

(1) a l l o w  the c h i l d  to t e s t i f y  w h i l e  s i t t i n g  on  t he f l o o r  

o r  o n  an a p p r o p r i a t e l y  s i z e d  chair;

(2) s c h e d u l e  th e  p r o c e d u r e  in  a r o o m  that p r o v i d e s  a d e q u a t e  

p r i vacy, f r e e d o m  f r o m  d i s t r a c t i o n s ,  i n f o r m a l i t y ,  a nd c o mfort a p p r o p r i­

ate to t he c h i l d ' s  d e v e l o p m e n t a l  age; and

(3) o r d e r  a  r e c e s s  w h e n  the e n e rgy, comfort, or a t t e n t i o n  

s p a n  of t he c h i l d  w a r r a n t s .

* Sec. 3. A S  4 4 . 2 1 . 4 1 0 ( a )  is a m e n d e d  by  a d d i n g  a n e w  p a r a g r a p h  to read:

(6) p r o v i d e  g u a r d i a n  ad l i t e m  s e r v i c e s  in p r o c e e d i n g s  u n d e r  

A S  12.45.046.

*  Sec. 4. A S  1 2 . 4 5 . 0 4 7  and 1 2 . 4 5 . 0 4 8  ar e  repealed.

*  Sec. 5. A S  1 2 . 4 5.046, e n a c t e d  b y  sec. 2 of this Act, is r e t r o a c t i v e  

a nd a p p l i e s  in c r i m i n a l  p r o c e e d i n g s  i n v o l v i n g  the p r o s e c u t i o n  of a n  o f f e n s e  

c o m m i t t e d  b e f o r e  the e f f e c t i v e  d a t e  of this Act.

* Sec. 6. T h i s  A c t  takes e f f e c t  i m m e d i a t e l y  u n d e r  A S  01.1 0 . 0 7 0 ( c ) .
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SECTIONAL ANALYSIS

SECTION 1: States the purpose of the act when providing alternative

methods for taking testimony from children In certain criminal proceedings. 

The main purpose is to minimize a child's trauma or emotional stress when 

facing the defendant in a criminal proceeding under AS 11.41, particularly 

sexual abuse cases.

SECTION 2: Adds a n ew section to Title 12 (AS 12.45.046) regarding the

testimony of children in criminal proceedings. In criminal proceedings 

involving the prosecution of an offense committed under AS 11.41 against a 

child under the age of 13. or witnessed by a child under the age of 13, the 
court

(1 ) may appoint a guardian ad litem for the child;

(2) on its own motion, the motion of the party presenting the witness or 

the guardian ad litem may order the testimony of the child be taken by 

closed circuit television or through one way mirrors if the court 

determines the child's testimony would result in the child's inability to 
effectively communicate.

When making a determination whether or not to use closed circuit television 

testimony, the court must consider relevant factors including
(1 ) the age of the child;

(2) the child's level of development;

(3) the general physical health and any emotional, physical or 
psychological injury the child m ay have experienced; and

(5) the mental or emotional strain caused by the child having to testify 
under normal court proceedings.

If the court decides to use closed circuit television, it may order that 

testimony be taken in a room other than the courtroom and be televised by 

closed circuit equipment to be viewed by the defendant, the court and the 

finder of fact in the proceeding. If the court authorizes the use of 

closed circuit television testimony, only the prosecuting attorney, the 

defendant's attorney and operators of the closed circuit equipment may be 

present whe n  the child testifies. In addition, the court may allow a 

person whose presence contributes to the well being of the child to be in 

the room whe n  the child testifies.

Only the court and counsel may question the child if closed circuit 

testimony is used. The persons operating equipment must do so in as 

unobtrusive manner as possible. The defendant, upon request, will be 

excused from the courtroom and have the ability to view the child's 

testimony in another location and have the means to communicate with the 

defense attorney throughout the proceedings. A  recess will be permitted, 

upon request of the defendant's attorney or the defendant, to allow them to 

confer. During the questioning of the child, the court will provide a 

means of communications with the defendant's attorney. Objections made by 

the attorneys to questions imposed on the child may be resolved in the 

courtroom if the court finds it necessary.



T h e  c o u r t  m a y  a l s o  a u t h o r i z e  the u s e  o f  o ne w a y  m i r r o r s  w h i l e  t a k i n g  the 

c h i l d ' s  t e s t i m o n y .  T h e  a t t o r n e y s  m a y  q u e s t i o n  t h e  c h i l d  a n d  h a v e  v i s u a l  

c o n t a c t  d u r i n g  t h e  q u e s t i o n i n g  b u t  t he m i r r o r s  w i l l  b e  p l a c e d  i n  s u c h  a w a y  

t h a t  a s h i e l d  is s i t u a t e d  s o  the c h i l d  d o e s  n o t  h a v e  v i s u a l  c o n t a c t  w i t h  

t h e  d e f e n d a n t .

I n  t h e  e v e n t  the c o u r t  d o e s  n o t  a l l o w  t h e  u s e  o f  c l o s e d  c i r c u i t  t e l e v i s i o n  

o r  o n e  w a y  m i r r o r s ,  it  m a y  s u p e r v i s e  th e  s p a t i a l  a r r a n g e m e n t s  o f  the

c o u r t r o o m  a n d  t h e  l o c a t i o n ,  m o v e m e n t  a n d  d e p o r t m e n t  o f  a l l  p e r s o n s  in 

a t t e n d a n c e  to  s a f e g u a r d  th e  c h i l d  f r o m  e m o t i o n a l  h a r m  o r  s t r e s s .  T h e  c o u r t  

m a y  m a k e  o t h e r  a p p r o p r i a t e  a r r a n g e m e n t s  it  d e e m s  n e c e s s a r y  d u r i n g  the 

q u e s t i o n i n g  o f  t h e  c h ild.

S E C T I O N  3: A  t e c h n i c a l  a m e n d m e n t  t h a t  c r o s s  r e f e r e n c e s  in T i t l e  44, t he

u s e  o f  a  g u a r d i a n  a d  l i t e m  i n  p r o c e e d i n g s  u n d e r  s e c t i o n  2 o f  t h e  b i l l .

S E C T I O N  4: R e p e a l s  t w o  s t a t u t e s ,  A S  1 2 . 4 5 . 0 4 7  a n d  A S  1 2 . 4 5 . 0 4 8 ,  t h a t

p r o v i d e d  f o r  v i d e o t a p i n g  o f  t e s t i m o n y  a n d  t he e x c l u s i o n  o f  t he p u b l i c  

d u r i n g  t e s t i m o n y  o f  y o u n g  v i c t i m s  o f  s e x u a l  a b use.

S E C T I O N  5: M a k e s  s e c t i o n  two r e t r o a c t i v e  a n d  a p p l i e s  i n  c r i m i n a l

p r o c e e d i n g s  i n v o l v i n g  t h s  p r o s e c u t i o n  o f  a n  o f f e n s e  c o m m i t t e d  b e f o r e  t he 

e f f e c t i v e  d a t e  o f  t h i s  b i l l .

S E C T I O N  6: P r o v i d e s  t h e  b i l l  t a k e s  e f f e c t  i m m e d i a t e l y .
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CS for HB323 (Judiciary) has a very important purpose: to provide 

alternative methods for taking the testimony of child victims or witnesses 

in certain criminal proceedings. It is recognized that testifying in court 

can be very traumatic for a child unless modifications are made to current 
court procedures.

The 3/11/88 draft of this bill has addressed the concerns the Council on 

Domestic Violence and Sexual Assault had about earlier versions of this 

bill. Therefore, The Council on Domestic Violence and Sexual Assualt 
supports CS for HB323 (Judiciary).
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E v i d e n t i a r y  and Procedural Trends in state 
Le g i s l a t i o n  and Other Emerging ’

Legal issues in Child Sexual A b u s e  Cases '

J o s e p h i n e  A. Bulkley, Esq. 
Project Director 

C h i l d  Sexual Abuse Law R e f o r m  Project 
N a t i o n a l  Legal R e s o u r c e  Center 

for C h i l d  A d v o c a c y  and P r o tection 
A m e r i c a n  Bar A s s o c i a t i o n

General Discussion of Tr e n d s

Since the e a r l y  1980's, a number of states have u n d e r t a k e n  
statutory reform effo r t s  to improve the h a n d l i n g  of child 
sexual abuse cases in the legal system. L e g i s l a t i v e  reform in 
a few areas had b egun earlier, including a trend to abolish the 
c o r r o b o r a t i o n  r e q u i r e m e n t  and to a b o lish c o m p e t e n c y  tests for 
c h i l d r e n . 1 For example, in 1981, a dozen states had 
e l i m inated c o m p e t e n c y  q u a l i f i c a t i o n s  of c h ild witnesses; by 
1985, almost half of the states had ma d e  this change, nearly 
twice the number of st a t e s  in a four year period. The reasons 
mot i v a t i n g  the recent re f o r m  mov e m e n t  seem to be the greater 
awareness and repo r t s  of c h i l d  sexual abuse, the i n c r easing 
number of cases b e i n g  p r o s e c u t e d  and c h i l d r e n  who must be 
witne s s e s  in court, and w i d e  c i r c u l a t i o n  of the ABA's 
R e c o m m e n d a t i o n s  for I m p r o v i n g  Legal I n t e r v e n t i o n  in I n t r a f a m i l y  
C h ild sexual A b use C ases with a range of s uggestions regarding 
state l egislative a c t i o n  and other innovations in legal 
intervention. An a d d i t i o n a l  reason for some of the reforms 
relates to changes in a t t i t u d e s  regarding c h i l d r e n  and their 
abilities.

T h e  new l e g i s l a t i o n  is des i g n e d  to s erve three basic 
purposes - to m o d i f y  legal pro c e d u r e s  to be more s e n s i t i v e  to 
child victims, to i m p rove p r o s e c u t i o n  and c o n v i c t i o n  rates, and 
to provide treatment in s p e cial pro g r a m s  for the offender, 
child and family. T h e  lit e r a t u r e  is r e p lete wiith d o c u m e n t a t i o n  
by mental health clinicians, child w e l fare professionals,, 
prosecutors, c h i l d r e n ' s  attorneys, and other legal experts that 
ch i l d r e n  suffer a d d i t i o n a l  p s y c h o l o g i c a l  h a r m  by insen s i t i v e  
legal p r o c e d u r e s . 2 Moreover, until recent years, criminal 
procee d i n g s  often we r e  not initiated ( p a r t i c u l a r l y  in incest 
cases) due to a v a r i e t y  of reasons, inclu d i n g  iack of 
eyewitnesses or p h y s i c a l  evi d e n c e  and p e r c e p t i o n s  that chi l d r e n  
were not credible w i t n e s s e s . 2 Finally, since the 1 9 7 0 's a 
number of s p e c i a l i z e d  incest treatment programs have d e v e l o p e d  
around the country, some of which were funded for several years
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by the Na t i o n a l  Center on Child A b use and N e g lect to p r o vide 
training to p r o f e s s i o n a l s  in other jurisdictions. These 
programs vary in terms of treatment p h i l o s o p h y  and their 
i n volvement with the legal system. A l t h o u g h  the e f f e c t i v e n e s s  
of programs that p r o v i d e  a l t e r n a t i v e  d i s p o s i t i o n s  for o f f e n d e r s  
and their families sh o u l d  be explored, tnis paper o n l y  deals 
with reforms to m i n i m i z e  trauma and improve prosecutions.

This paper will deal with two areas that have g e n e r a t e d  a 
si g n i f i c a n t  amount of l e g i s l a t i v e  a c t i v i t y  —  special h e a rsay 
e xc e p t i o n s  for c o m p l a i n t s  of sexual abuse by child v i c t i m s  and 
v i d e o t a p i n g  or c l o s e d - c i r c u i t  tel e v i s i o n  p r o c e d u r e s  for taking 
a child's testimony o u t side the courtroom. L e g i s l a t i v e  efforts 
in other areas, such as v i d e o t a p e d  interviews, competency, 
e xpert testimony, civil p r o t e c t i v e  orders or m a n y  other ideas 
o ut l i n e d  in the A BA's R e c o m m e n d a t i o n s  are not exa m i n e d  here. 
T h ese and other areas will be a n a l y z e d  at the ABA's March, 1985 
N a t i o n a l  Policy C o n f e r e n c e  on Legal R e f orms in Child Sexual 
A b u s e  Cases and in the C o n f e r e n c e  report. A p p e n d i x  A, however, 
contains a list of states that have a d o p t e d  statutes in the 
following areas: v i d e o t a p e d  testimony, c l o s e d - c i r c u i t
tel e v i s i o n  testimony, v i d e o t a p e d  interviews, special h e a rsay 
exceptions, and a b o l i s h m e n t  of c o m p e t e n c y  requirements.

A s  s o m e  r e s e a r c h e r s  s u g g e s t ,  n e w  r e s e a r c h  r e l a t i n g  t o  

c h i l d r e n  i n  t h e  l e g a l  s y s t e m  w o u l d  b e  h e l p f u l  i n  a n u m b e r  o f  

a r e a s . 4 T h e s e  i n c l u d e  t h e  e f f e c t s  o f  p r e t r i a l  i n v e s t i g a t i o n  

a n d  t h e  t r i a l  i t s e l f  o n  t h e  c h i l d ' s  p e r f o r m a n c e  a s  a w i t n e s s ;  

d e t e r m i n i n g  w h a t  f a c t o r s  m a y  m a k e  s o m e  c h i l d r e n  m o r e  

v u l n e r a b l e ,  e . g . ,  a g e ,  t y p e  o f  a b u s e ,  r e l a t i o n s h i p  o f  c h i l d  t o  

p e r p e t r a t o r ,  t h r e a t s ,  y o u n g  a g e ,  s e x ;  d e t e r m i n i n g  w h a t  a s p e c t s  

o f  t h e  l e g a l  p r o c e s s  ( s u c h  a s  r e p e a t e d  p r e t r i a l  q u e s t i o n i n g ,  

d e l a y s ,  t e s t i f y i n g  i n  o p e n  c o u r t ,  o r  i n  f r o n t  o f  t h e  d e f e n d a n t )  

c a u s e  g r e a t e s t  t r a u m a ,  i n h i b i t  r e p o r t i n g ,  o r  c o n t r i b u t e  t o  a 

c h i l d ' s  r e t r a c t i o n  o r  r e f u s a l  t o  t e s t i f y ;  a n d  w h a t  if  a n y  a r e  

t h e  l o n g  t e r m  e f f e c t s  o f  l e g a l  i n t e r v e n t i o n  o n  c h i l d r e n .  

N e v e r t h e l e s s ,  t h e  e x p e r i e n c e  o f  n u m e r o u s  p r o f e s s i o n a l s  

t h r o u g h o u t  t h e  c o u n t r y  w h o  h a v e  f r e q u e n t  c o n t a c t  w i t h  c h i l d r e n  

is  s u f f i c i e n t  t o  j u s t i f y  t h e  r e c e n t  l e g i s l a t i v e  r e f o r m  

m o v e m e n t .

In 1981, the N a t i o n a l  Center on C h i l d  A buse and N e g lect 
(N C C A N ) reported that the a v e r a g e  age of a c h i l d  v i c t i m  of 
sexual abuse was b e t w e e n  11 and 14 y e ars of age; however, it 
also was noted that more recent p r o g r a m  inform a t i o n  sh o w e d  a 
h igher p e r c e n t a g e  of chi l d r e n  under age 12, and one p r o g r a m  
s howed that 1/3 of the victims we r e  under age s i x . 5 R e c e n t  
revel a t i o n s  about sexual abuse of p r e - s c h o o l  age c h ildren in 
child care forces us to accept the fact that very young 
c h i l d r e n  are at risk. Further, it must now be a c k n o w l e d g e d  
that in a d d i t i o n ' t o  p a r e n t a l  sexual abuse, a significant, am o u n t  
of sexual abuse is c o m m i t t e d  by adults o u t side of the home.



These new problems also raise new legal concerns. In cases 
involving offenders w h o  are not parents, such as teachers, day 
care providers, or babysitters, the criminal justice s y s t e m  is 
more likely to be involved than when the offender is a parent. 
Alt h o u g h  more incest cases also are being pro s e c u t e d  in many 
jurisdictions, a juvenile court child p r o tection p r o c e e d i n g  
sometimes is the only legal intervention in an incest case.
Even if criminal p r o s e c u t i o n  occurs in an incest case, a 
special prog r a m  may exist for offenders who plead guilty, where 
they may obtain s p e c i a l i z e d  treatment along with the child and 
family under a s e n t e n c e  of wor k - r e l e a s e  or p r o b a t i o n . ^ The 
child in a n o n - i n c e s t  case therefore pro b a b l y  has a greater 
chance of having to t e s tify in a criminal proceeding, since 
more p r o s e cutions and fewer guilty pleas are likely. Further, 
in cases with y o ung victims, there may be greater pro b l e m s  in 
proving the abuse and greater trauma to the child.

A lthough one may acc e p t  the need to reform laws and legal 
procedures, the a s s u m p t i o n s  and purposes und e r l y i n g  propo s a l s  
need to be examined, and the legal and pract i c a l  c o n s e q u e n c e s  
should be ana l y z e d  t h o r o u g h l y  before states adopt i n n ovative 
approaches. It is wi s e  to p r o ceed with c a u tion in order to 
protect against reversals of c onvictions by appeals courts 
based on a statu t e ' s  u n c o n s t i t u t i o n a l i t y ,  to p r e vent bac k l a s h  
and failure of l e g i s l a t u r e s  to enact reforms for fear they will 
be found u n c o n s t i t u t i o n a l  by the judiciary, and to ensure that 
reforms are n a r r o w l y  drawn to a p p l y  only in cases w h e r e  it has 
been shown that a p a r t i c u l a r  c h ild w ould be injured by a 
p a r ticular legal procedure.

G e n e r a l l y  speaking, therefore, a state may want to consider 
adopting a range of legis l a t i v e  a l t e r n a t i v e s  that per m i t  a 
court to de c i d e  "on a c a s e - b y - c a s e  basis whether the state's 
legitimate concern for the w e l l - b e i n g  of the minor v i c t i m  
n e c e s s i t a t e s " 7 the use of a particular approach. As the U.S. 
Supreme Court stated in G l o b e  Newsp a p e r  Co. v. Superior C o u r t , 
a cas e - b y - c a s e  d e t e r m i n a t i o n  "ensures that the c o n s t i t u t i o n a l  
right of the press and p u b l i c  to gain access to criminal trials 
will not be res t r i c t e d  except w h ere neces s a r y  to p r o tect the 
State's int e r e s t . " 8 In a d dition to a voiding cons t i t u t i o n a l  
challenges, whether they involve the first amendment or the 
rights of a d e f e n d a n t  in criminal trials, a statute that 
p r ovides "a n a rrowly t a i l o r e d  means of a c c o m m o d a t i n g  the 
state's asserted i n t e r e s t " 9 also assures that an app r o a c h  is 
used only when clearly necessary. In G lobe N e w s p a p e r , 
m a n d a t o r y  closure of the c o u r t r o o m  during the t e s t i m o n y  of 
child sexual abuse victims in a c r iminal trial was held to be 
ov e r l y  broad, since it w o u l d  a pply whether or not the v i c t i m  
sought to have closure and even if the vi c t i m  w ould not suffer 
injury if the p r o c e e d i n g  was open to the press or public.



Indeed, research and clinical evidence suggests that 
children, like adults, react d i f f e r e n t l y  to being vic t i m i z e d  
and react d i fferently to the aftermath and the judicial 
p r o c e s s . 10 In addition, m a n d a t i n g  an approach for all 
children could be i n terpreted as degrading. Al t h o u g h  efforts 
should be made to p r o tect children, efforts also should be 
directed to treating them equally as adults, where 
appropriate. For example, reform laws abo l i s h i n g  com p e t e n c y  
requirements for c h ildren reflect such an attitude.

Another issue relating to the d e v e l o p m e n t  of reforms for 
child sexual abuse victims is whether it m i ght be wiser to 
enact them as part of a broader p a c k a g e  of special p r o c e d u r e s  
for any victim of crime who is shown to have specific 
vu l n e r a b i l i t i e s  or who is likely to be p s y c h o l o g i c a l l y  harmed 
by particular legal p r ocedures. On the one hand, concern for 
sa f e g uarding ' e w e l l - b e i n g  of y o u n g  victims may justify 
special treatment; on the other hand, ma n y  other p o t e n t i a l l y  
vulnerable populations, such as e l d e r l y  persons, adult persons 
who have a h i s t o r y  of p s y c h i a t r i c  problems, or adult persons 
who were victimized in an e x t r e m e l y  traumatic crime al s o  m a y  
d eserve special p r o c e d u r e s  to reduce the trauma they e x p e r i e n c e  
in the criminal iustice system.

Although it might be better for states to deve l o p  a 
c o m p r e h e n s i v e  l e g i s l a t i v e  scheme for all v u l n e r a b l e  crime 
victims, this approach seems u n l i k e l y  to happen. First, 
l egislatures tend to deal with si n g l e  issues and to con s i d e r  
laws that address a s p ecific current problem. Second, it seems 
improbable that the reforms p r o p o s e d  in child sexual abuse 
ca.ses could be justified for a much larger c a t e g o r y  of all 
v ul n e r a b l e  crime victims. Still, the idea of dev e l o p i n g  
special p r o c edures by statute only for young victims may lead 
other groups to lobby for similar reforms.

Moreover, perhaps a more s i g n i f i c a n t  issue for research 
involves the need to study and c o m p a r e  the effects of 
v i c t i m i z a t i o n  and legal int e r v e n t i o n  on a variety of crime 
victims. One risk with e s t a b l i s h i n g  special a p p roaches for 
child witnesses w i t h o u t  p r o c e d u r e s  a v a i l a b l e  for other 
w i t n e s s e s  is that a social p o l i c y  of special treat m e n t  for a 
particular g roup n e c e s s a r i l y  e x c l u d e s  other p o t e n t i a l l y  
e l igible groups in society. If chi l d r e n  do not suffer greater 
harm than certain other crime victims, or if other c r iminal 
cases are equally d i f f icult to prove, it seems unwise to 
d e v elop approaches solely for children. Thus, for example, in 
the area of special h e a r s a y  exceptions, it may be q u e s t i o n e d  
whether initial s t a t e m e n t s  of young v i c t i m s  should receive 
special eviden t i a r y  status more than s t a tements of other 
victims in cases which are diffi c u l t  to prove.



A f i n a l  s u g g e s t i o n  f o r  f u t u r e  d e v e l o p m e n t  o f  i n n o v a t i o n s  i s  
t o  c o n s i d e r  l i m i t i n g  t h e i r  u s e  t o  y o u n g  v i c t i m s ,  s u c h  a s  
c h i l d r e n  u n d e r  t e n  y e a r s  o f  a g e .  M a n y  s t a t u t e s  t h a t  p r o v i d e  
f o r  t e s t i m o n y  b y  v i d e o t a p e  o r  t e l e v i s i o n  c o v e r  c h i l d r e n  u p  t o  
1 6 ,  1 7  o r  1 8  y e a r s  o f  a g e . 1 1  T h i s  w o u l d  e l i m i n a t e  a  l o t  o f  
c h i l d r e n  w h o  m a y  b e  t r a u m a t i z e d ,  b u t  i t  m a y  b e  o n e  m e t h o d  o f  
e n s u r i n g  t h a t  s p e c i a l  a p p r o a c h e s  a r e  u s e d  o n l y  i n  t h e  m o s t  
s e r i o u s  c a s e s  o r  e x t r a o r d i n a r y  c i r c u m s t a n c e s .

S t a t e  L e g i s l a t i o n  C r e a t i n g  a  S p e c i a l  H e a r s a y  E x c e p t i o n  f o r  a  
C h i l d ' s  C o m p l a i n t  o f  S e x u a l  A b u s e

O n e  e v i d e n t i a r y  r e f o r m  a t t r a c t i n g  a t t e n t i o n  b y  s t a t e  
l e g i s l a t u r e s  i s  t h e  c r e a t i o n  o f  a  s p e c i a l  e x c e p t i o n  t o  t h e  h e a r s a y  
r u l e  t o  p e r m i t  a  c h i l d  v i c t i m ' s  c o m p l a i n t  o f  s e x u a l  a b u s e  t o  b e  
a d m i t t e d  i n t o  e v i d e n c e .  T r a d i t i o n a l l y ,  s u c h  a  s t a t e m e n t  i s  h e a r s a y  
a n d  m a y  n o t  b e  a d m i t t e d  t o  p r o v e  t h e  t r u t h  o f -  t h e  a s s e r t i o n  u n l e s s  
i t  f a l l s  w i t h i n  a n  e x i s t i n g  h e a r s a y  e x c e p t i o n ,  s t a t e  c o d e s  i n c l u d e  
a  v a r i e t y  o f  e x c e p t i o n s  f o r  a d m i t t i n g  t h e s e  s t a t e m e n t s ,  i n c l u d i n g  
t h e  f o l l o w i n g :  ( 1 )  e x c i t e d  u t t e r a n c e s  o r  r e s  g e s t a e ;  ( 2 )
s t a t e m e n t s  t o  p h y s i c i a n s ;  ( 3 )  s t a t e m e n t s  o f  p r e s e n t  b o d i l y  f e e l i n g s  
o r  s y m p t o m s  o r  p r e s e n t  s e n s e  i m p r e s s i o n s ;  ( 4 )  n e c e s s i t y  e x c e p t i o n ;
( 5 )  p r i o r  c o n s i s t e n t  s t a t e m e n t s  ( i f  t h e  c h i l d  i s  a v a i l a b l e  t o  
t e s t i f y ) ;  a n d  ( 6 )  r e s i d u a l  e x c e p t i o n . 1 2  A  c h i l d ' s  p r o m p t  
c o m p l a i n t  a l s o  m a y  b e  a d m i t t e d  n o t  a s  p r o o f  o f  t h e  t r u t h  o f  t h e  
s t a t e m e n t s  b u t  t o  c o r r o b o r a t e  t h e  c h i l d ' s  i n - c o u r t  t e s t i m o n y  t o  
r e b u t  a n  i n f e r e n c e  o f  s i l e n c e  i n c o n s i s t e n t  w i t h  t h e  a b u s i v e  
a c t . 1 3  N e v e r t h e l e s s ,  s o m e  s t a t e s  h a v e  n o t  a d o p t e d  a l l  t h e  a m o v e  
e x c e p t i o n s 1 4 ,  a n d  e v e n  w i t h  a  r a n g e  o f  t r a d i t i o n a l  e x c e p t i o n s ,  a  
c h i l d ' s  s t a t e m e n t  m a y  n o t  m e e t  t h e  s t r i c t  r e q u i r e m e n t s  o f  a  
p a r t i c u l a r  e x c e p t i o n .

B e c a u s e  o f  t h e  n e e d  f o r  s u c h  s t a t e m e n t s  a s  e v i d e n c e ,  s i n c e  
d i r e c t  e v i d e n c e  o r  o t h e r  c i r c u m s t a n t i a l  e v i d e n c e  m a y  b e  m i n i m a l ,  a n d  
b e c a u s e  a  s t a t e m e n t  m a y  n o t  f i t  w i t h i n  a n  e x i s t i n g  e x c e p t i o n ,  t e n  
s t a t e s  h a v e  a d o p t e d  b y  s t a t u t e  a  s p e c i a l  h e a r s a y  e x c e p t i o n .  ( S e e  
A p p e n d i x  A f o r  l i s t  o f  S t a t e s ) .  A l t h o u g h  t h e  l a n g u a g e  a n d  
o r g a n i z a t i o n  o f  t h e  p r o v i s i o n s  v a r y ,  m o s t  s t a t u t e s  a l l o w  a  c h i l d  
v i c t i m ' s  s t a t e m e n t  t o  b e  a d m i t t e d  i f :  ( 1 )  e i t h e r  t h e  c h i l d
t e s t i f i e s  o r  i s  f o u n d  t o  b e  u n a v a i l a b l e ;  a n d  ( 2 )  t h e  c o u r t  f i n d s  t h e  
s t a t e m e n t  t o  b e  r e l i a b l e .  I l l i n o i s  o n l y  a l l o w s  s u c h  s t a t e m e n t s  t o  
c o r r o b o r a t e  t h e  c h i l d ' s  i n - c o u r t  t e s t i m o n y .  I o w a  a l l o w s  s t a t e m e n t s  
t o  b e  a d m i t t e d  o n l y  i n  j u v e n i l e  c o u r t  c h i l d  a b u s e  a d j u d i c a t i o n  
p r o c e e d i n g s  a n d  d o e s  n o t  r e q u i r e  u n a y a i l a b i l i t y  o r  r e l i a b i l i t y .

F o u r  s t a t u t e s  ( I n d i a n a ,  M i n n e s o t a ,  S o u t h  D a k o t a ,  a n d  W a s h i n g t o n )  
r e q u i r e  c o r r o b o r a t i o n  o r  o t h e r  e v i d e n c e  o f  t h e  a c t ,  i n  a d d i t i o n  t o  
r e q u i r i n g  u n a v a i l a b i l i t y  o f  t h e  c h i l d  a n d  r e l i a b i l i t y  o f  t h e



s t a t e m e n t  b e f o r e  t h e  s t a t e m e n t  m a y  b e  a d m i t t e d .  T h e  p u r p o s e  o f  
r e q u i r i n g  o t h e r  e v i d e n c e  i n  a d d i t i o n  t o  t h e  s t a t e m e n t  w h e n  t h e  c h i l d  
v i c t i m ' s  t e s t i m o n y  i s  n o t  a v a i l a b l e  i s  t o  p r e v e n t  a  c o n v i c t i o n  b a s e d  
u p o n  e v i d e n c e  o f  t h e  c h i l d ' s  s t a t e m e n t ' s  a l o n e .  T h e  a p p r o p r i a t e  
s t a t u t o r y  l a n g u a g e  s h o u l d  b e  t h a t  a f t e r  a  c o u r t  f i n d s  D o t h  
u n a v a i l a b i l i t y  a n d  r e l i a b i l i t y ,  a n d  a d m i t s  t h e  s t a t e m e n t  i n t o  
e v i d e n c e ,  t h e r e  m a y  n o t  n e  a  c o n v i c t i o n  u n l e s s  o t h e r  e v i d e n c e  e x i s t s  
i n  a d d i t i o n  t o  t h e  c h i l d ' s  s t a t e m e n t .  A s  d i s c u s s e d  b e l o w ,  t h i s  m a y  
n o t  b e  n e c e s s a r y ,  s i n c e  a  p r o s e c u t i o n  i s  u n l i k e l y  t o  b e  c o m m e n c e d  
w i t h  o n l y  t h e  c h i l d ' s  s t a t e m e n t .  O n  t h e  o t h e r  h a n d ,  a  s t a t e  m a y  
w a n t  t o  i n c l u d e  t h i s  R e q u i r e m e n t  t o  e n s u r e  t h a t  d e f e n d a n t s  r e c e i v e  a  
f a i r  t r i S T ' T

U n d e r  t h e  n e w  e x c e p t i o n s ,  i f  t h e  c h i l d  t e s t i f i e s  a t  t r i a l ,  t h e  
p r i o r  s t a t e m e n t  c a n  b e  a d m i t t e d  a s  s u b s t a n t i v e  e v i d e n c e ;  h o w e v e r ,  
t h e  c h i l d ' s  t e s t i m o n y  i s  s u f f i c i e n t  t o  c o n v i c t  w i t h o u t  t h e  
s t a t e m e n t ,  a n d  t h e  s t a t e m e n t  m e r e l y  s e r v e s  t o  c o r r o b o r a t e  t h e  
i n - c o u r t  t e s t i m o n y .  I n  c a s e s  w h e r e  t h e  c h i l d  c a n n o t  t e s t i f y ,  t h e  
n e c e s s i t y  f o r  t h e s e  s t a t e m e n t s  i s  m u c h  g r e a t e r .  S i t u a t i o n s  w h e r e  
t h e  c h i l d  m a y  n o t  b e  a b l e  t o  t e s t i f y  i n c l u d e  c a s e s  i n v o l v i n g  
e x t r e m e l y  y o u n g  v i c t i m s  ( s u c h  a s  t w o  o r  t h r e e - y e a r  o l d s )  w h o  m a y  
n o t  b e  a b l e  t o  c o m m u n i c a t e  o r  r e m e m b e r  w h a t  h a p p e n e d  t o  t h e m ,  o r  
o t h e r  c h i l d r e n  w h o  w o u l d  b e  h i g h l y  t r a u m a t i z e d  e m o t i o n a l l y  f r o m  
t e s t i f y i n g  o r  i n t i m i d a t e d  b y  t h e  d e f e n d a n t  i n t o  n o t  t e s t i f y i n g . 1 5  
A s  n o t e d  a b o v e ,  t h e  p r o b l e m  w i t h  t h e s e  c a s e s ,  i s  t h a t  i f  t h e  c h i l d  
d o e s  n o t  t e s t i f y  a n d  t h e  s o l e  e v i d e n c e  i s  t h e  v i c t i m ' s  o u t - o f - c o u r t  
s t a t e m e n t ,  i t  i s  u n l i k e l y  t h a t  t h e  s t a t e  w o u l d  b r i n g  a  c a s e .  B u t  
w h e r e  c i r c u m s t a n t i a l  e v i d e n c e  i n  a d d i t i o n  t o  t h e  s t a t e m e n t  i s  
a v a i l a b l e ,  a  p r o s e c u t o r  c o u l d  d e c i d e  t h a t  t h e r e  i s  s u f f i c i e n t  
e v i d e n c e  t o  c o n v i c t  t h e  d e f e n d a n t  b e y o n d  a  r e a s o n a b l e  d o u b t .

D e s p i t e  t h e  h o p e  t h a t  t h e s e  n e w  e x c e p t i o n s  b r i n g  t o w a r d  
i n c r e a s i n g  t h e  n u m b e r  o f  p r o s e c u t i o n s  a n d  c o n v i c t i o n s ,  i n  c a s e s  
w h e r e  t h e  c h i l d  d o e s  n o t  t e s t i f y  a n d  i s  n o t  s u b j e c t  t o  
c r o s s - e x a m i n a t i o n ,  a d m i s s i b i l i t y  o f  s t a t e m e n t s  u n d e r  t h e  n e w  
e x c e p t i o n s  m a y  b e  j e o p a r d i z e d  u n d e r  t h e  c o n f r o n t a t i o n  c l a u s e  o f  t h e  
s i x t h  a m e n d m e n t .  T h e  c o n f r o n t a t i o n  c l a u s e  h a s  b e e n  i n t e r p r e t e d  a s  a  
r u l e  o f  p r e f e r e n c e  f o r  " f a c e - t o - f a c e  c o n f r o n t a t i o n  a t  t r i a l , "  
r e q u i r i n g  t h e  " p e r s o n a l  p r e s e n c e  o f  t h e  w i t n e s s  a t  t r i a l ,  e n a D l i n g  
t h e  t r i e r  t o  o b s e r v e  h i s  d e m e a n o r  a s  a n  a i d  i n  e v a l u a t i n g  h i s  
c r e d i b i l i t y  a n d  m a k i n g  f a l s e  a c c u s a t i o n  m o r e  u n l i k e l y  b e c a u s e  o f  t h e  
p r e s e n c e  o f  t h e  a c c u s e d  a n d  t h e  s o l e m n i t y  o f  t h e  o c c a s i o n . " 1 6  I f ,  
h o w e v e r ,  t h e  d e c l a r a n t ' s  l i v e  t e s t i m o n y  i n  c o u r t  c a r n o t  b e  o b t a i n e d ,  
p r i n c i p l e s  o f  n e c e s s i t y  a n d  p u b l i c  p o l i c y  h a v e  b e e n  i n v o k e d  t o  a d m i t  
s o m e  h e a r s a y  s t a t e m e n t s . 1 ' (

I t  w o u l d  b e  n o t  e n o u g h ,  h o w e v e r ,  f o r  t h e  p r o s e c u t o r  s i m p l y  n o t  
t o  c a l l  o r  p r o d u c e  t h e  c h i l d  v i c t i m  t o  t e s t i f y  a t  t r i a l .  I n d e e d ,  
t h e  U . S .  S u p r e m e  C o u r t  i n  t h e  1 9 8 0  d e c i s i o n  o f  O h i o  v .  R o b e r t s  h e l d  
t h a t  t o  s a t i s f y  t h e  c o n f r o n t a t i o n  c l a u s e ,  t h e  " p r o s e c u t i o n  m u s t



e i t h e r  p r o d u c e ,  o r  d e m o n s t r a t e  t h e  u n a v a i l a b i l i t y ,  o f  t h e  d e c l a r a n t  
w h o s e  s t a t e m e n t  i t  w i s h e s  t o  u s e  a g a i n s t  t h e  d e f e n d a n t . " 1 8  T h u s  
a s  n o t e d  e a r l i e r ,  i f  t h e  c h i l d  i s  a v a i l a b l e  a n d  t e s t i f i e s  a t  t r i a l ,  
t h e  s t a t e m e n t  m a y  b e  a d m i t t e d  u n d e r  a  s p e c i a l  e x c e p t i o n  a s  a  p r i o r  
c o n s i s t e n t  s t a t e m e n t  w i t h  n o  f u r t h e r  i n q u i r y .  W h e n  t h e  c h i l d  i s  n o t  
p r o d u c e d  a s  a  w i t n e s s ,  h o w e v e r ,  t w o  r e q u i r e m e n t s  m u s t  b e  m e t  u n d e r  
O h i o  v .  R o b e r t s .  I n  a d d i t i o n  t o  u n a v a i l a b i l i t y  t h e  s t a t e m e n t  m u s t  
p o s s e s s  i n d i c i a  o f  r e l i a b i l i t y ,  w h i c h  i s  d i s c u s s e d  i n  g r e a t e r  d e t a i l  
l a t e r .

M o s t  o f  t h e  n e w  h e a r s a y  e x c e p t i o n s  r e q u i r e  a  s h o w i n g  o f  t h e  
d e c l a r a n t ' s  u n a v a i l a b i l i t y  b e f o r e  t h e  s t a t e m e n t  m a y  b e  a d m i t t e d .  

- T r a d i t i o n a l  c a t e g o r i e s  o f  u n a v a i l a b i l i t y  i n c l u d e  d e a t h ,  a b s e n c e ,  
p h y s i c a l  d i s a b i l i t y ,  m e n t a l  i n f i r m i t y  o r  i n s a n i t y ,  f a i l u r e  o f  
m e m o r y ,  r e f u s a l  t o  t e s t i f y ,  p r i v i l e g e ,  o r  s u p e r v e n i n g  
d i s q u a l i f i c a t i o n , 1 9  U n a v a i l a b i l i t y  o f  t n e  w i t n e s s  a t  t r i a l  a l s o  
i s  a  r e q u i r e m e n t  f o r  a d m i t t i n g  h e a r s a y  u n d e r  c e r t a i n  t r a d i t i o n a l  
e x c e p t i o n s ,  i n c l u d i n g  d y i n g  d e c l a r a t i o n s ,  s t a t e m e n t s  a g a i n s t  
i n t e r e s t ,  a n d  f o r m e r  t e s t i m o n y .  ( M o s t  e x c e p t i o n s  a l l o w  h e a r s a y  t o  
b e  a d m i t t e d  e v e n  i f  t h e  d e c l a r a n t  d o e s  n o t  t e s t i f y  a t  t r i a l ) .

T h e r e  i s ,  h o w e v e r ,  a  h i g h e r  s t a n d a r d  o f  u n a v a i l a b i l i t y  f o r  
c o n s t i t u t i o n a l  p u r p o s e s .  T h e  S u p r e m e  C o u r t  h a s  a d d r e s s e d  t h e  . i s s u e  
o n l y  i n  t h e  c o n t e x t  o f  a  d e c l a r a n t ' s  a b s e n c e  f r o m  t h e  j u r i s d i c t i o n ,  
h o l d i n g  t h a t  t h e  p r o s e c u t i o n  m u s t  m a k e  a  " g o o d  f a i t h  e f f o r t "  t o  
o b t a i n  t h e  p r e s e n c e  o f  t h e  w i t n e s s  a t  t r i a l . 2 0  T h e  C o u r t  a l s o  h a s  
i n d i c a t e d  t h a t  t h e  " l e n g t h s  t o  w h i c h  t h e  p r o s e c u t i o n  m u s t  g o  t o  
p r o d u c e  t h e  w i t n e s s  i s  a  q u e s t i o n  o f  r e a s o n a b l e n e s s . " 2 1  U n t i l  t h e  
S u p r e m e  C o u r t  d e c i d e s  t h e  i s s u e ,  t h i s  i s  t h e  o n l y  g u i d e  f o r  c o u r t s  
i n  d e c i d i n g  w h a t  i s  a  s u f f i c i e n t  s h o w i n g  o f  u n a v a i l a b i l i t y  t o  
s a t i s f y  t h e  c o n f r o n t a t i o n  c l a u s e .

I n  c h i l d  s e x u a l  a b u s e  c a s e s ,  a  c h i l d  i s  l i k e l y  t o  b e  u n a v a i l a b l e  
u n d e r  t h e  c a t e g o r i e s  o f  m e n t a l  i n f i r m i t y  ( p s y c h o l o g i c a l  h a r m ) , 2 2  
f a i l u r e  o f  m e m o r y 2 3 ,  r e f u s a l  t o  t e s t i f y  ( b a s e d  o n  t h r e a t s  o f  h a r m  
t o  t h e  c h i l d  b y  t h e  d e f e n d a n t ) 2 ^ ,  a n d  i n c o m p e t e n c y . 2 8  C o u r t s  
a l s o  s o m e t i m e s  h a v e  e s t a b l i s h e d  a  s p e c i a l  t y p e  o f  u n a v a i l a b i l i t y  f o r  
v e r y  y o u n g  c h i l d  s e x u a l  a b u s e  v i c t i m s  w h o  c a n n o t  b e  m e a n i n g f u l l y  
c r o s s - e x a m i n e d  a l t h o u g h  t h e y  a r e  p r e s e n t  a t  t r i a l  a n d  t a k e  t h e  
w i t n e s s  s t a n d . 2 6  T h u s ,  p r o s e c u t o r s  m a y  b e  a b l e  t o  o b t a i n  a d m i s s i o n  
o f  s t a t e m e n t s  b o t h  i n  c a s e s  w h e r e  t h e  c h i l d  d o e s  n o t  t a k e  t h e  
w i t n e s s  s t a n d  a t  a l l ,  o r  w h e r e  t h e  c h i l d  " f r e e z e s  u p "  o n  t h e  s t a n d ,  
a n d  b e c o m e s  u n a v a i l a b l e  b e c a u s e  o f  f a i l u r e  o f  m e m o r y ,  i n a b i l i t y  t o  
c o n t i n u e  t e s t i f y i n g ,  o r  i n a b i l i t y  t o  c o m m u n i c a t e .  S h o w i n g  
u n a v a i l a b i l i t y ,  h o w e v e r ,  m a y  n o t  a l w a y s  b e  e a s y .  O n e  c o u r t  h e l d  
t h a t  t h e  e v i d e n c e  e s t a b l i s h e d  t h a t  t h e  w i t n e s s e s '  m e n t a l ,  e m o t i o n a l ,  
a n d  p h y s i c a l  c o n d i t i o n  r e n d e r e d  h e r  a b i l i t y  t o  t e s t i f y  m e r e l y  
i n c o n v e n i e n t  a n d  n o t  r e l a t i v e l y  i m p o s s i b l e . 2 ^.

O n e  s p e c i a l  e x c e p t i o n  s t a t u t e  i n  I n d i a n a  s p e c i f i c a l l y  d e f i n e s  
u n a v a i l a b i l i t y  o f  a  c h i l d  s e x u a l  a b u s e  v i c t i m ,  p r o v i d i n g  t h a t  a  
c h i l d  i s  u n a v a i l a b l e  i f :



( i )  A p s y c h i a t r i s t  h a s  c e r t i f i e d  t h a t  t n e  c h i l d ' s  p a r t i c i p a t i o n  
i n  t h e  t r i a l  w o u l d  b e  a  t r a u m a t i c  e x p e r i e n c e ;  ( i i )  a  p h y s i c i a n  
h a s  c e r t i f i e d  t h a t  t h e  c h i l d  c a n n o t  p a r t i c i p a t e  i n  t h e  t r i a l  f o r  
m e d i c a l  r e a s o n s ;  o r  ( i i i )  t h e  c o u r t  h a s  d e t e r m i n e d  t h a t  t h e  
c h i l d  i s  i n c a p a b l e  o f  u n d e r s t a n d i n g  t h e  n a t u r e  a n d  o b l i g a t i o n  o f  
a n  o a t h .

S t a t e s  t h a t  h a v e  a d o p t e d  o r  a r e  c o n s i d e r i n g  s p e c i a l  e x c e p t i o n s  
s h o u l d  i n c l u d e  d e f i n i t i o n s  o r  r e f e r  t o  o t h e r  s e c t i o n s  o f  t h e i r  c o d e  
r e g a r d i n g  u n a v a i l a b i l i t y . 2 8  H o w  u n a v a i l a b i l i t y  s h o u l d  b e  s h o w n  
a l s o  s h o u l d  b e  s p e c i f i e d ,  i n c l u d i n g  t h e  r e q u i r e m e n t  o f  a  h e a r i n g  o n  
t h e  i s s u e  a n d  t h e  m a k i n g  o f  t r i a l  r e c o r d .  A h e a r i n g  s h o u l d  b e  h e l d ,  
f o r  e x a m p l e ,  o n  a  c h i l d ' s  i n c o m p e t e n c y  i f  t h a t  i s  t h e  b a s i s  o f  
u n a v a i l a b i l i t y  a l l e g e d  b y  t h e  p r o s e c t o r .  H o l d i n g  a  h e a r i n g  e n s u r e s  
f a c t u a l  s u p p o r t  f o r  t h e  t r i a l  c o u r t ' s  f i n d i n g  a n d  f o r  a n  a p p e a l s  
c o u r t  t o  u p h o l d  t h e  t r i a l  c o u r t ' s  d e t e r m i n a t i o n .

I n  o n e  s t a t e ,  C a l i f o r n i a ,  c o u r t s  a l s o  h a v e  h e l d  t h a t  
u n a v a i l a b i l i t y  d u e  t o  p s y c h o l o g i c a l  h a r m  c a n  b e  e s t a b l i s h e d  o n l y  b y  
a n  e x p e r t ,  n o t  a  l a y  w i t n e s s . 2 *  T h u s ,  w h e n  s e e k i n g  t o  a d m i t  
s t a t e m e n t s  w h e n  t h e  c h i l d  i s  a l l e g e d  t o  b e  u n a v a i l a b l e  d u e  t o  s e v e r e  
p s y c h o l o g i c a l  h a r m  f r o m  t e s t i f y i n g ,  a  m e n t a l  h e a l t h  p r o f e s s i o n a l  w h o  
h a s  h a d  d i r e c t  e x p e r i e n c e  w i t h  t h e  c h i l d  s h o u l d  t e s t i f y  t o  e m o t i o n a l  
p r o b l e m s  o f  t h e  c h i l d  a n d  t h a t  s u c h  p r o b l e m s  w o u l d  b e  s e r i o u s l y  
e x a c e r b a t e d  b y  t e s t i f y i n g  i n  c o u r t .  I n d i a n a ' s  s t a t u t e  i s  a  g o o d  
e x a m p l e  o f  s p e c i f y i n g  a  r e q u i r e m e n t  f o r  e x p e r t  t e s t i m o n y ,  a l t h o u g h  
C a l i f o r n i a  h a s  a d d e d  a  c a t e g o r y  o f  u n a v a i l a b i l i t y  t h a t  d e f i n e s  a n  
e x p e r t  a s  " a  p h y s i c i a n ,  s u r g e o n ,  p s y c h i a t r i s t ,  l i c e n s e d  
p s y c h o l o g i s t ,  l i c e n s e d  c l i n i c a l  s o c i a l  w o r k e r ,  o r  l i c e n s e d  m a r r i a g e  
f a m i l y  o r  c h i l d  c o u n s e l o r . " 3 0

A s  n o t e d  p r e v i o u s l y ,  i n  o r d e r  t o  p r o t e c t  a n  a c c u s e d ' s  
c o n s t i t u t i o n a l  r i g h t  t o  c o n f r o n t  w i t n e s s e s ,  a  s e c o n d  r e q u i r e m e n t  
a l s o  m u s t  b e  m e t  b e f o r e  a  c h i l d ' s  s t a t e m e n t  m a y  b e  a d m i t t e d  u n d e r  
t h e  n e w  e x c e p t i o n s .  I n  O h i o  v .  R o b e r t s ,  t h e  U . S .  S u p r e m e  C o u r t  
i n d i c a t e d  t h a t  a f t e r  a  w i t n e s s  i s  s h o w n  t o  b e  u n a v a i l a b l e ,  a  
s t a t e m e n t  m a y  b e  a d m i t t e d  o n l y  i f  i t  h a s  " s u f f i c i e n t  i n d i c i a  o f  
r e l i a b i l i t y " ;  s u c h  r e l i a b i l i t y  " c a n  b e  i n f e r r e d  w i t h o u t  m o r e  i n  a  
c a s e  w h e r e  t h e  e v i d e n c e  f a l l s  w i t h i n  a  f i r m l y  r o o t e d  h e a r s a y  
e x c e p t i o n . I n  o t h e r  c a s e s ,  t h e  e v i d e n c e  m u s t  b e  e x c l u d e d ,  a t  l e a s t  
a b s e n t  a  s h o w i n g  o f  p a r t i c u l a r i z e d  g u a r a n t e e s  o f  
t r u s t w o r t h i n e s s . " 3 1  ( e m p h a s i s  a d d e d ) .  T h i s  r e q u i r e m e n t  m e a n s  
t h a t  a  c o u r t  m a y  n o t  a d m i t  a  s t a t e m e n t  u n d e r  a  s p e c i a l  e x c e p t i o n  
u n l e s s  t h e  s t a t e m e n t  i s  s h o w n  t o  p o s s e s s  p a r t i c u l a r i z e d  g u a r a n t e e s  
o f  t r u s t w o r t h i n e s s ,  s i n c e  t h e  s t a t e m e n t  w o u l d  n o t  f a l l  w i t h i n  a  
" f i r m l y  r o o t e d  e x c e p t i o n . "



A s  w i t h  t h e  s h o w i n g  o f  u n a v a i l a b i l i t y ,  f a c t o r s  s h o w i n g  
t r u s t w o r t h i n e s s  m a y  n o t  b e  e a s y  t o  e s t a b l i s h .  I n d e e d ,  i t  i s  
p r e f e r a b l e  f o r  p r o s e c u t o r s  t o  s e e k  a d m i s s i b i l i t y  o f  h e a r s a y  
s t a t e m e n t s  o f  c h i l d  s e x u a l  a b u s e  v i c t i m s  u n d e r  o n e  o r  m o r e  o f  t n e  
l o n g - s t a n d i n g  o r  a c c e p t e d  e x c e p t i o n s ,  a s  w e l l  a s  t h e  n e w  e x c e p t i o n .
A c o u r t  w o u l d  b e  l i k e l y  t o  a d m i t  a  s t a t e m e n t  u n d e r  a  t r a d i t i o n a l  
e x c e p t i o n  i n  o r d e r  t o  a v o i d  m a k i n g  p a r t i c u l a r i z e d  f i n d i n g s  o f  
t r u s t w o r t h i n e s s .  S o u t h  D a k o t a ' s  s t a t u t e  m a k e s  a  s t a t e m e n t  
a d m i s s i b i l e  u n d e r  t h e  n e w  e x c e p t i o n  o n l y  i f  i t  i s  n o t  a d m i s s i b l e  
u n d e r  a n y  o t h e r  s t a t u t e .

I n  s e e k i n g  S ' d M s s i o i l i t y  u n d e r  t h e  n e w  e x c e p t i o n ,  a  p r o s e c u t o r  
f i r s t  s h o u l d  a t t e m p t  t o  s h o w  t h a t  t h e  s t a t e m e n t  s a t i s f i e s  o n e  o r  
m o r e  c r i t e r i a  c i t e d  i n  t h e  U . S .  S u p r e m e  C o u r t ' s  d e c i s i o n  i n  D u t t o n  
v .  E v a n s . 3 2  T h e  D u t t o n  c r i t e r i a  a r e :  ( 1 )  T h e  s t a t e m e n t  c o n t a i n s
n o  e x p r e s s  a s s e r t i o n  o f  p a s t  f a c t ;  ( 2 )  C r o s s - e x a m i n a t i o n  c o u l d  n o t  
s h o w  t h e  d e c l a r a n t ' s  l a c k  o f  k n o w l e d g e ;  ( 3 )  T h e  p o s s i b i l i t y  o f  
d e c l a r a n t ' s  f a u l t y  r e c o l l e c t i o n  i s  r e m o t e ;  a n d  ( 4 )  T h e  c i r c u m s t a n c e s  
s u r r o u n d i n g  t h e  s t a t e m e n t  a r e  s u c h  t h a t  t h e r e  i s  n o  r e a s o n  t o  
s u p p o s e  t h e  d e c l a r a n t  m i s r e p r e s e n t e d  t h e  d e f e n d a n t ' s  i n v o l v e m e n t .

C o u r t s  h a v e  h e l d  t h a t  a l l  f o u r  D u t t o n  f a c t o r s  n e e d  n o t  b e  s h o w n  
i n  o r d e r  t o  a d m i t  a  s t a t e m e n t  o v e r  c o n f r o n t a t i o n  o b j e c t i o n s ,  a n d  i n  
f a c t ,  i f  o t h e r  f a c t o r s  i n d i c a t e  r e l i a b i l i t y ,  a  s t a t e m e n t  m a y  n o t  b e  
r e q u i r e d  t o  s a t i s f y  a n y  o f  t h e  e l e m e n t s . 3 3  P r o s e c u t o r s  a l s o  
s h o u l d  m a r s h a l l  f a c t s  t o  s a t i s f y  c r i t e r i a  c i t e d  b y  o t h e r  c o u r t s  a s  
i n d i c a t i n g  a  s t a t e m e n t ' s  t r u s t w o r t h i n e s s ,  i n c l u d i n g  t h e  f o l l o w i n g :

( 1 )  w h e t h e r  t h e r e  i s  a n  a p p a r e n t  m o t i v e  t o  l i e ;
( 2 )  t h e  g e n e r a l  c h a r a c t e r  o f  t h e  d e c l a r a n t ;
( 3 )  w h e t h e r  m o r e  t h a n  o n e  p e r s o n  h e a r d  t h e  s t a t e m e n t s ;
( 4 )  w h e t h e r  t h e  s t a t e m e n t s  w e r e  s p o n t a n e o u s  o r  d i r e c t l y  

r e s p o n s i v e  t o  q u e s t i o n s ;
( 5 )  t h e  t i m i n g  o f  t h e  d e c l a r a t i o n ;
( 6 )  t h e  r e l a t i o n s h i p  o f  s p e a k e r  a n d  d e c l a r a n t ;
( 7 )  t h e  c h i l d ' s  y o u n g  a g e  m a k e s  i t  u n l i k e l y  t h e  c h i l d

f a b r i c a t e d  w h e r e  t h e  s t a t e m e n t  r e p r e s e n t s  a  g r a p h i c  
a c c o u n t  b e y o n d  t h e  c h i l d ' s  e x p e r i e n c e ;

( 8 )  t h e  n a t u r e  a n d  d u r a t i o n  o f  a b u s e ;
( 9 )  t h e  r e l a t i o n s h i p  o f  d e c l a r a n t  a n d  d e f e n d a n t ;
( 1 0 )  t h e  s t a t e m e n t  h a s  a  " r i n g  o f  v e r i t y "  a n d  t e r m i n o l o g y

a p p r o p r i a t e  t o  t h e  c h i l d ' s  a g e ;
( 1 1 )  t h e  c h i l d  w a s  s u f f e r i n g  p a i n  o r  d i s t r e s s  w h e n  m a k i n g  

s t a t e m e n t ;  a n d
( 1 2 )  e x t r i n s i c  e v i d e n c e  e x i s t s  t o  s h o w  d e f e n d a n t ' s  o p p o r t u n i t y

t o  c o m m i t  t h e  a c t  c o m p l a i n e d  o f  i n  c h i l d ' s  s t a t e m e n t . 3 4
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A l t e r n a t i v e  A p p r o a c h e s  f o r  A v o i d i n g  t h e  C h i l d  V i c t i m ' s  T e s t i m o n y  i n  
O p e n  C o u r t  W h e r e  N e c e s s a r y  t o  P r e v e n t  S e v e r e  E m o t i o n a l  T r a u m a  o r  
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T h e  A B A  R e c o m m e n d a t i o n s  s t a t e  t h e  f o l l o w i n g  r e g a r d i n g  t h e  
t e s t i m o n y  o f  c h i l d  s e x u a l  a b u s e  v i c t i m s :

1 . 4 . 4 .  C h i l d * s .  T e s t i m o n y

I n  c r i m i n a l  „ s e s ,  a  c h i l d  s e x u a l  a b u s e  v i c t i m  s n o u l d  
t e s t i f y  a t  p r e l i m i n a r y  h e a r i n g s  o r  g r a n d  j u r y  
p r o c e e d i n g s  o n l y  i f  n e e d e d .  W h e r e  n e c e s s a r y  t o  
p r e v e n t  t r a u m a  t o  t h e  c h i l d ,  p r o c e d u r e s  s h o u l d  b e  
d e v e l o p e d  t o  a v o i d  t h e  n e e d  f o r  t h e  c h i l d ' s  t e s t i m o n y  
i n  o p e n  c o u r t  i n  c r i m i n a l  a n d  c i v i l  t r i a l s ,  t a k i n g  
i n t o  a c c o u n t  a n y  c o n s t i t u t i o n a l  l i m i t a t i o n s .

T e s t i f y i n g  i n  a  f o r m a l  c o u r t r o o m  a t  a  c r i m i n a l  t r i a l  i n  f r o n t  
o f  t h e  d e f e n d a n t ,  j u r y ,  j u d g e  a n d  a n  a u d i e n c e  o f  s p e c t a t o r s ,  
a n d  b e i n g  s u b j e c t e d  t o  d i r e c t  a n d  c r o s s - e x a m i n a t i o n  o f t e n  i s  
c i t e d  a s  o n e  o f  t h e  m o s t  i n t i m i d a t i n g  a n d  s t r e s s f u l  a s p e c t s  o f  
t h e  l e g a l  p r o c e s s  f o r  c h i l d r e n . 3 5  A l t h o u g h  s u c h  a n  
e x p e r i e n c e  a l s o  m a y  b e  a n x i e t y - p r o d u c i n g  f o r  a d u l t s ,  a d u l t s  
g e n e r a l l y  h a v e  d e v e l o p e d  c o p i n g  m e c h a n i s m s  t o  d e a l  w i t h  s u c h  
s i t u a t i o n s .  F u r t h e r ,  a d u l t s  a l s o  h a v e  a  g e n e r a l  u n d e r s t a n d i n g  
o f  t h e  p u r p o s e  a n d  o p e r a t i o n  o f  o u r  l e g a l  s y s t e m  a n d  s h o u l d  b e  
b e t t e r  a b l e  t o  w i t h s t a n d  a n d  d e a l  w i t h  a  d e f e n s e  a t t o r n e y ' s  
e f f o r t s  t o  d i s c r e d i t  t h e i r  t e s t i m o n y .

T h e  c h o i c e  o f  a l t e r n a t i v e s  f o r  t a k i n g  a  c h i l d ' s  t e s t i m o n y  
s h o u l d  d e p e n d  u p o n  t h e  n e e d s  a n d  p r o b l e m s  o f  a  p a r t i c u l a r  
c h i l d .  F o r  s o m e  c h i l d r e n ,  t e s t i f y i n g  i n  f r o n t  o f  t h e  d e f e n d a n t  
m a y  n o t  b e  a s  t r a u m a t i c  a s  s i t t i n g  o n  t h e  w i t n e s s  s t a n d  i n  a  
f o r m a l  c o u r t r o o m  w i t h  a n  a u d i e n c e  f u l l  o f  s t r a n g e r s  a n d  t h e  
p r e s s  o r  w i t h  t h e  j u r y  p r e s e n t .  A v i d e o t a p e d  d e p o s i t i o n  w i t h  
t h e  d e f e n d a n t  p r e s e n t  m a y  b e  t h e  p r o p e r  m e c h a n i s m  f o r  s u c h  a  
c h i l d .  I n  j u v e n i l e  c o u r t  c h i l d  p r o t e c t i o n  c a s e s ,  c h i l d r e n  m a y  
b e  i n t e r v i e w e d  i n  t h e  j u d g e ' s  c h a m b e r s  ( g e n e r a l l y  w i t h  t h e  
p a r e n t  a l l e g e d  t o  h a v e  c o m m i t t e d  c h e  a b u s e  p r e s e n t ) ,  p r o v i d i n g  
a  l e s s  f o r m a l  s e t t i n g  i n  w h i c h  t h e  c h i l d  m a y  b e  e x a m i n e d  a n d  
c r o s s - e x a m i n e d .  O t h e r  c h i l d r e n  m a y  n o t  b e  d i s t u r b e d  b y  
t e s t i f y i n g  i n  t h e  p r e s e n c e  o f  t h e  p u b l i c  o r  t h e  j u r y ,  b u t  
t e r r i f i e d  o f  f a c i n g  t h e  d e f e n d a n t .  S t i l l  o t h e r  c h i l d r e n  m a y  
o n l y  r e q u i r e  a n  a d v o c a t e ,  c l o s e  f r i e n d  o r  r e l a t i v e  i n  o r d e r  t o  
f e e l  l e s s  t r a u m a t i z e d .  F i n a l l y ,  s o m e  c h i l d r e n  m a y  f i n d  
t e s t i f y i n g  a  h e l p f u l  e x p e r i e n c e  i n  d e a l i n g  w i t h  t h e  a b u s e  a n d  
m a y  n o t  b e  t r a u m a t i z e d  a t  a l l .
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F o r .  t h e  a b o v e  r e a s o n s ,  l e g i s l a t u r e s  a d o p t i n g  i n n o v a t i v e  
a p p r o a c h e s  s h o u l d  n o t  m a n d a t e  a  p a r t i c u l a r  a p p r o a c h  f o r  a l l  
c h i l d  v i c t i m s ,  s u c h  a s  e x c u s i n g  a l l  c h i l d r e n  f r o m  t e s t i f y i n g ,  
c l o s i n g  t h e  c o u r t r o o m  i n  a l l  c a s e s  w h e n  a  c h i l d  t e s t i f i e s ,  o r  
p r e v e n t i n g  t h e  c h i l d  f r o m  s e e i n g  t h e  d e f e n d a n t  i n  a l l  c a s e s  
d u r i n g  t h e  c h i l d ' s  t e s t i m o n y .  I n d e e d ,  t h e  U . S .  S u p r e m e  C o u r t  
i n  G l o b e  N e w s p a p e r  C o .  v .  S u p e r i o r  C o u r t  h e l d  t h a t  m a n d a t o r y  
e x c l u s i o n  o f  t h e  p r e s s  d u r i n g  t h e  t e s t i m o n y  o f  a  c n i l d  s e x u a l  
a b u s e  v i c t i m  w a s  v i o l a t i v e  o f  t h e  f i r s t  a m e n d m e n t .

A n u m b e r  o f  s t a t e s  h a v e  e n a c t e d  o r  a r e  c o n s i d e r i n g  
l e g i s l a t i o n  a l l o w i n g  a l t e r n a t i v e s - - f o r  t a k i n g  t h e  t e s t i m o n y  o f  a  
c h i l d  s e x u a l  a b u s e  v i c t i m  i n  o r d e r  t o  p r e v e n t  t h e  c h i l d  f r o m  
h a v i n g  t o  t e s t i f y  i n  o p e n  c o u r t  a t  t r i a l ,  i n c l u d i n g  t e s t i m o n y  
b y  v i d e o t a p e  o r  c l o s e d - c i r c u i t  t e l e v i s i o n .  I n d e e d ,  i t  i s  
a d v i s a b l e  f o r  s t a t e s  t o  a d o p t  l e g i s l a t i o n  a l l o w i n g  t h e  u s e  o f  
s u c h  a l t e r n a t i v e s .  A C a l i f o r n i a  a p p e a l s  c o u r t  s k i r t e d  t h e  
c o n s t i t u t i o n a l  i s s u e s  a n d  d i s a l l o w e d  t h e  u s e  o f  c l o s e d - c i r c u i t  
t e l e v i s i o n  f o r  t a k i n g  a  c h i l d ' s  t r i a l  t e s t i m o n y  b e c a u s e  
s p e c i f i c  a u t h o r i z a t i o n  f o r  s u c h  a  p r o c e d u r e  h a d  n o t  b e e n  
g r a n t e d  b y  s t a t e  s t a t u t e ,  a  n e c e s s i t y  g i v e n  t h e  s e r i o u s  
c o n s t i t u t i o n a l  i s s u e s  r a i s e d  b y  t h e  p r o c e d u r e s . 3 6

O t h e r  c o u r t s ,  h o w e v e r ,  h a v e  a l l o w e d  s u c h  a l t e r n a t i v e s  
w i t h o u t  l e g i s l a t i v e  a u t h o r i t y ,  o r  a t  l e a s t  h a v e  a d d r e s s e d  t h e  
c o n s t i t u t i o n a l  i s s u e  d e s p i t e  t h e  a b s e n c e  o f  l e g i s l a t i o n . 3 ?
F o r  e x a m p l e ,  w h e r e  n o  l e g i s l a t i v e  a u t h o r i t y  e x i s t e d ,  s o m e  
c o u r t s  h a v e  a l l o w e d  a  c h i l d  s e x u a l  a b u s e  v i c t i m  t o  t e s t i f y  i n  
c o u r t  w i t h  t h e  d e f e n d a n t  h i d d e n  f r o m  t h e  c h i l d ' s  v i e w ,  a l t h o u g h  
o t h e r s  h a v e  h e l d  s u c h  a  p r o c e d u r e  t o  b e  v i o l a t i v e  o f  t h e  
d e f e n d a n t ' s  r i g h t  o f  c o n f r o n t a t i o n . 3 8  T h u s ,  a l t h o u g h  s t a t e s  
s h o u l d  e n a c t  l e g i s l a t i o n  a u t h o r i z i n g  v a r i o u s  m e t h o d s ,  
p r o s e c u t o r s  s t i l l  s h o u l d  r e q u e s t  a  c o u r t  t o  a l l o w  t h e  u s e  o f  
v i d e o t a p i n g ,  c l o s e d - c i r c u i t  t e l e v i s i o n ,  o r  o t h e r  m e a n s  w h e r e  
n e c e s s a r y  t o  l e s s e n  t h e  t r a u m a  o f  t e s t i f y i n g  e v e n  i f  t h e i r  
s t a t e  h a s  n o  s t a t u t e .

V i d e o t a p e d  T e s t i m o n y  o r  D e p o s i t i o n

S t a t e s  s e e m  t o  b e  m o s t  i n t e r e s t e d  i n  s t a t u t e s  t o  a l l o w  
v i d e o t a p i n g  o f  a  c h i l d ' s  t e s t i m o n y .  I n  1 9 8 2 ,  t h e  A B A ' s  C h i l d  
S e x u a l  A b u s e  P r o j e c t  f o u n d  t h a t  f o u r  ( 4 )  s t a t e s  a l l o w e d  
v i d e o t a p e d  t e s t i m o n y .  B y  1 9 8 5 ,  f o u r t e e n  ( 1 4 )  s t a t e s  h a d  
s t a t u t e s  p e r m i t t i n g  v i d e o t a p e d  t r i a l  o r  p r e l i m i n a r y  h e a r i n g  
t e s t i m o n y .  ( S e e  A p p e n d i x  A  f o r  s t a t e s )  S i x  ( 6 )  o f  t h e  1 4  
s t a t u t e s  p e r m i t  t h e  v i d e o t a p e  t o  b e  m a d e  o r  a d m i t t e d  i n t o  
e v i d e n c e  a t  t r i a l  o n l y  i f  t h e  c o u r t  f i n d s  t h a t  t h e  c h i l d ' s  
t e s t i m o n y  i n  o p e n  c o u r t  w o u l d  c a u s e  s e v e r e  e m o t i o n a l  
t r a u m a . 3 8  T h r e e  ( 3 )  o f  t h e s e  s t a t u t e s  a l l o w  e i t h e r  t h e  
v i d e o t a p e  t o  b e  m a d e  o r  t o  b e  a d m i t t e d  a t  t r i a l  i f  t h e  c o u r t
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f i n d s  t h e .  c h i l d  t o  b e  " m e a i c a l l y  u n a v a i l a D l e "  b e c a u s e  t e s t i m o n y  
w o u l d  c a u s e  e m o t i o n a l  t r a u m a ,  o r  o t h e r w i s e  " u n a v a i l a D l e "  a s  
d e f i n e d  i n  a  s t a t e ' s  e v i d e n c e  c o d e  s e c t i o n s  r e l a t i n g  t o  t n e  
a d m i s s i b i l i t y  o f  h e a r s a y  o r  p r i o r  t e s t i m o n y . 4 0  T h e  r e m a i n i n g  
s t a t u t e s  s i m p l y  g i v e  t h e  c o u r t  d i s c r e t i o n  t o  o r d e r  t h e  m a k i n g  
o f  t h e  v i d e o t a p e .  T h i r t e e n  ( 1 3 )  s p e c i f i c a l l y  a l l o w
c r o s s - e x a m i n a t i o n  o r  q u e s t i o n i n g  o f  t h e  c h i l d  b y  t h e  d e f e n d a n t
o r  h i s  l a w y e r .

T w e l v e  ( 1 2 )  s t a t u t e s  r e q u i r e  t h e  p h y s i c a l  p r e s e n c e  o f  t h e  
d e f e n d a n t  i n  t h e  r o o m  w h e r e  t h e  v i d e o t a p i n g  t a k e s  p l a c e ;  t h e  
s t a t u t e s  i n  K e n t u c k y  a n d  T e x a s  m a n d a t e  t h a t  t h e  d e f e n d a n t  b e  
h i d d e n  f r o m  t h e  c h i l d ' s  v i e w ,  a l t h o u g h  t h e  d e f e n d a n t  m u s t  b e  
a b l e  t o  s e e  a n d  h e a r  t h e  c h i l d .  T h e  a g e  o f  t h e  c h i l d  v a r i e s  b y  
s t a t u t e ,  a l t h o u g h  a l l  p r o v i s i o n s  a l l o w  v i d e o t a p i n g  o f  c h i l d r e n  
u n d e r  1 2  y e a r s  o f  a g e .

L i v e  T e s t i m o n y  o f  t h e  C h i l d  b y  C l o s e d - C i r c u i t  T e l e v i s i o n

T h r e e  ( 3 )  s t a t e s ,  K e n t u c k y ,  L o u i s i a n a ,  a n d  T e x a s ,  h a v e  
s t a t u t e s  p e r m i t t i n g  c l o s e d - c i r c u i t  t e l e v i s i o n  o f  a  c h i l d ' s  
t e s t i m o n y .  ( S e e  A p p e n d i x  A )  D u r i n g  t h e . t r i a l ,  t h e  c h i l d  i s  
q u e s t i o n e d  b y  t h e  p r o s e c u t o r  a n d - d e f e n s e  a t t o r n e y  ( w i t h  a  
s u p p o r t  p e r s o n  a l l o w e d  t o  b e  p r e s e n t )  i n  a  r o o m  o u t s i d e  t h e  
c o u r t r o o m ,  w h i c h  i s  t e l e v i s e d  t o  t h e  j u d g e ,  j u r y  a n d  p u b l i c  i n  
t h e  c o u r t r o o m .  T h e  d e f e n d a n t  m u s t  b e  a b l e  t o  " o b s e r v e  a n d  h e a r  
t h e  t e s t i m o n y  o f  t h e  c h i l d  i n  p e r s o n , "  b u t  t h e  c h i l d  m a y  n o t  
s e e  o r  h e a r  t h e  d e f e n d a n t .  O n l y  L o u i s i a n a  c o n d i t i o n s  t h e  u s e  
o f  t h i s  p r o c e d u r e  " w h e n  j u s t i c e  s o  r e q u i r e s . "

A b i l l  i n  C a l i f o r n i a ,  w h i c h  h a s  p a s s e d  t h e  s t a t e  s e n a t e ,  
p r o p o s e s  t w o - w a y  t e l e v i s i o n  o f  t h e  c h i l d ' s  t e s t i m o n y ,  w h i c h  m a y  
b e  u t i l i z e d  i f  p s y c h o l o g i c a l  h a r m  t o  t h e  c h i l d  f r o m  t e s t i m o n y  
i n  o p e n  c o u r t  i s  s h o w n .  U n d e r  t h i s  b i l l ,  t h e  c h i l d  w o u l d  b e  i n  
a  r o o m  o u t s i d e  t h e  c o u r t r o o m ,  a n d  t h e  j u d g e ,  j u r y ,  d e f e n d a n t ,  
a n d  b o t h  a t t o r n e y s  w o u l d  b e  i n  t h e  c o u r t r o o m .  T h e  c h i l d  w o u l d  
b e  a b l e  t o  s e e  t h e  c o u r t r o o m  b y  t e l e v i s i o n ,  a n d  t h e  p e o p l e  i n  
t h e  c o u r t r o o m  c a n  s e e  t h e  c h i l d  b y  t e l e v i s i o n .  T h e  a t t o r n e y s  
w o u l d  q u e s t i o n  t h e  c h i l d  f r o m  t h e  c o u r t r o o m ,  a n d  o n l y  a  s u p p o r t  
p e r s o n  w o u l d  b e  p e r m i t t e d  w i t h  t h e  c h i l d .  T h i s  p r o p o s a l  t h u s  
d i f f e r s  f r o m  t h e  o t h e r  l a w s  b y  a l l o w i n g  t h e  c h i l d  t o  s e e  t h e  
c o u r t r o o m  a n d  t h e  j u r y ,  j u d g e ,  p u b l i c  a n d  d e f e n d a n t ,  b u t  
p e r m i t s  t h e  q u e s t i o n i n g  t o  o c c u r  b y  t e l e v i s i o n  r a t h e r  t h a n  i n  
t h e  c h i l d ' s  p r e s e n c e .

P o t e n t i a l  C o n s t i t u t i o n a l  A n d  O t h e r  P r o b l e m s  W i t h  A l t e r n a t i v e  
P r o c e d u r e s  f o r  T a k i n g  a  C h i l d ' s  T e s t i m o n y

T h e  a b o v e  s t a t u t o r y  a l t e r n a t i v e s  m a y  r a i s e  a  n u m b e r  o f  
c o n s t i t u t i o n a l  v i o l a t i o n s ,  m a n y  o f  w h i c h  a r e  t o  b e  e x a m i n e d  f o r  
t h e  f i r s t  t i m e  a t  t h e  A m e r i c a n  B a r  A s s o c i a t i o n ' s  N a t i o n a l
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P o l i c y  C o n f e r e n c e  o n  L e g a l  R e f o r m s  i n  C h i l d  S e x u a l  A b u s e  C a s e s  
o r  h a v e  b e e n  a n a l y z e d  b y  v a r i o u s  l a w  j o u r n a l  a r t i c l e s ’ ? 1̂  A s  
n o t e d  e a r l i e r ,  c a r e f u l  c o n s i d e r a t i o n  o f  t h e s e  i s s u e s  i s  a d v i s e d  
i n  o r d e r  t o  a v o i d  r e v e r s a l s  o f  c o n v i c t i o n s  a n d  t o  p r e v e n t  
r e t r i a l s .  O n c e  a  s i g n i f i c a n t  n u m b e r  o f  s t a t e s  h a v e  p a s s e d  
l e g i s l a t i o n  d e a l i n g  w i t h  a n  a r e a  o f  g r e a t  c o n c e r n  t o  t h e  p u b l i c  
s u c h  a s  c h i l d  s e x u a l  a b u s e ,  t r e m e n d o u s  i n t e r e s t  i n  f o l l o w i n g  
t h e  t r e n d  s h o u l d  b e  t e m p e r e d  b y  e v a l u a t i n g  t h e  i s s u e  i n  t e r m s  
o f  b o t h  i t s  c o n s t i t u t i o n a l i t y  a s  w e l l  a s  i t s  p r a c t i c a l i t y .

T h e  c o n s t i t u t i o n a l  i s s u e s  r a i s e d  b y  t h e  n e w  v i d e o t a p i n g  a n d  
c l o s e d - c i r c u i t  t e l e v i s i o n  s t a t u t e s  i n c l u d e  t h e  d e f e n d a n t ' s  
r i g h t  t o  a  f a i r  t r i a l  u n d e r  c n e  d u e  p r o c e s s  c l a u s e  o f  t h e  
f o u r t e e n t h  a m e n d m e n t ,  t h e  d e f e n d a n t ' s  s i x t h  a m e n d m e n t  r i g h t  t o  
a  p u b l i c  t r i a l  a n d  t o  a  t r i a l  b y  j u r y ,  t h e  d e f e n d a n t ' s  s i x t h  
a m e n d m e n t  r i g h t  t o  c o n f r o n t  w i t n e s s e s ,  a n d  t h e  p u b l i c ' s  ( a n d  
p r e s s ' )  f i r s t  a m e n d m e n t  r i g h t  t o  a t t e n d  c r i m i n a l  t r i a l s .  
C o m m e n t a t o r s  h a v e  s u g g e s t e d  t h a t  t h e  d e f e n d a n t ' s  j u r y  t r i a l  
r i g h t  m a y  b e  i n f r i n g e d ,  e v e n  i f  t h e  v i d e o t a p i n g  i s  s h o w n  t o  t h e  
j u r y  l a t e r ,  b e c a u s e  i t  i n t e r f e r e s  w i t h  t h e  j u r y ' s  
d e c i s i o n m a k i n g  f u n c t i o n  b y  d i s t o r t i n g  o r  n o t  f u l l y  c o n v e y i n g  
e v i d e n c e ,  e s p e c i a l l y  a  w i t n e s s '  d e m e a n o r ;  i t  d e n i e s  t h e  j u r y ' s  
p o w e r  a t  c o m m o n  l a w  t o  q u e s t i o n  w i t n e s s e s ;  a n d  " i t  c o m p r o m i s e s  
t h e  i n t e g r i t y  o f  t h e  c o u r t . * 4 2

•

T h e  d e f e n d a n t ' s  r i g h t  t o  a  f a i r  t r i a l  u n d e r  t h e  1 4 t h  
a m e n d m e n t  d u e  p r o c e s s  c l a u s e  " t r a d i t i o n a l l y  h a s  r e q u i r e d  j u d g e  
a n d  j u r y  t o  b e  u n b i a s e d  a n d  e v i d e n c e  t o  b e  t r u s t w o r t h y . " 4 2  
T h e  u s e  o f  v i d e o t a p i n g  m a y  p r e v e n t  t h e  j u r y  f r o m  m a k i n g  a n  
a c c u r a t e  a n d  u n b i a s e d  d e c i s i o n  i f  t h e  v i d e o t a p i n g  m e d i u m  
p r e j u d i c i a l l y  a l t e r s  o r  d o e s  n o t  c o n v e y  e v i d e n c e .  M o r e o v e r ,  
t h e  t r u t h - e l i c i t i n g  a s p e c t s  o f  t h e  j u r y  t r i a l  a r e  r e m o v e d  w h e n  
v i d e o t a p i n g  i s  u s e d ,  e n h a n c i n g  t h e  p o s s i b i l i t y  o f  u n f a i r n e s s  o r  
p e r j u r y . 4 4

A s  w i t h  t h e  j u r y  t r i a l  r i g h t ,  t h e  d e f e n d a n t ' s  r i g h t  t o  a  
p u b l i c  t r i a l  a n d  t h e  r i g h t  o f  t h e  p r e s s  a n d  p u b l i c  t o  a t t e n d  
c r i m i n a l  t r i a l s  m a y  b e  i n f r i n g e d  e v e n  i f  t h e  v i d e o t a p e  i s  s h o w n  
l a t e r  t o  t h e  p u b l i c .  C o m m e n t a t o r s  h a v e  c i t e d  a  n u m b e r  o f  
r e a s o n s  t o  s u p p o r t  t h i s  c o n t e n t i o n ,  s u c h  a s  t h e  f a c t  t h a t  
w i t n e s s e s  " m a y  s p e a k  m o r e  t r u t h f u l l y  i f  p l a c e d  b e f o r e  t h e  
s c r u t i n y  o f  t h e i r  p e e r s , "  a n d  t h a t  c o n f i d e n c e  i n  j u d i c i a l  
r e m e d i e s  m a y  l e a d  t o  p u b l i c  s k e p t i c i s m  o f  j u d i c i a l  p r o c e s s e s  
i f  t h e  v i d e o t a p i n g  i s  d o n e  p r i v a t e l y . 4 5

T h e  f i r s t  a m e n d m e n t  r i g h t  o f  a c c e s s  t o  c r i m i n a l  t r i a l s  b y  
t h e  p r e s s  a n d  p u b l i c  h a s  b e e n  a n a l y z e d  i n  d e p t h  e l s e w h e r e . 4 6

, T h e  i s s u e  h a s  r e a c h e d  t h e  U . S .  S u p r e m e  C o u r t ,  w h i c h  h e l d  i n  
G l o b e  N e w s p a p e r  t h a t  m a n d a t o r y  c l o s u r e  o f  t h e  c o u r t r o o m  d u r i n g  
t h e  v i c t i m 1 s  t e s t i m o n y  v i o l a t e d  t h e  f i r s t  a m e n d m e n t ,  s t a t u t e s
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i n  m a n y  s t a t e s  a l l o w  c l o s u r e  w i t h i n  t h e  d i s c r e t i o n  o f  t h e  
c o u r t ,  w h i c h  s h o u l d  p a s s  c o n s t i t u t i o n a l  m u s t e r .  V i d e o t a p e d  
t e s t i m o n y  s h o w n  l a t e r  t o  t h e  p r e s s  a n a  p u b l i c  a l s o  s h o u l d  n o t  
b e  v i o l a t i v e  o f  t h e  f i r s t  a m e n d m e n t  a s  l o n g  a s  t h e y  a r e  n o t  
m a n d a t e d  b y  s t a t u t e .

T h e  d e f e n d a n t ' s  s i x t h  a m e n d m e n t  r i g h t  t o  c o n f r o n t  w i t n e s s e s  
i n  a  c r i m i n a l  t r i a l  a l s o  m a y  b e  v i o l a t e d  u n l e s s  c e r t a i n  
r e q u i r e m e n t s  a r e  m e t  b e f o r e  u s i n g  v i d e o t a p e d  t e s t i m o n y  o r  
c l o s e d  c i r c u i t  t e l e v i s i o n .  G e n e r a l l y ,  c l o s e d  c i r c u i t  
t e l e v i s i o n  o r  v i d e o t a p i n g  o f  t h e  c h i l d ' s  t e s t i m o n y  i s  s o u g h t  
w h e r e  i t  i s  b e l i e v e d  t h a t  i f  t h e  c h i l d  t e s t i f i e s ,  s h e  w i l l  
s u f f e r  s e r i o u s  e m o t i o n a l  h a r m  o r  w i l l  b e  s o  t e r r i f i e d  t h a t  s h e  
w i l l  r e f u s e  t o  t a l k  o r  w i l l  f r e e z e  u p  b e c a u s e  o f  t h e  c o u r t r o o m  
s e t t i n g  o r  p e r s o n a l  t h r e a t s  b y  t h e  d e f e n d a n t .  T h e r e f o r e ,  
a l t h o u g h  t h e  c h i l d  i s  i n  f a c t  a v a i l a b l e  t o  t e s t i f y ,  s h e  w o u l d  
b e  u n a v a i l a b l e  t o  t e s t i f y  i n  a  f o r m a l  c o u r t r o o m  s e t t i n g .  
D e p o s i t i o n s  f r e q u e n t l y  h a v e  b e e n  u s e d  i n  s i t u a t i o n s  w h e r e  i t  i s  
i m p o s s i b l e  t o  o b t a i n  t h e  w i t n e s s '  p e r s o n a l  p r e s e n c e  a t  t r i a l .  
O n e  c o m m e n t a t o r  n o t e s  t h r e e  t y p e s  o f  u n a v a i l a b i l i t y :  t h e
w i t n e s s  i s  n o t  a v a i l a b l e  f o r  l e g a l  p r o c e s s  ( e . g .  d e a t h ,  
a b s e n c e ) ;  a v a i l a b l e  f o r  p r o c e s s ,  b u t  n o t  a v a i l a b l e  f o r  a c t u a l  
a t t e n d a n c e  ( e . g . ,  i l l n e s s ) ;  o r  a v a i l a b l e  f o r  p r o c e s s  a n d  
a t t e n d a n c e  b u t  n o t  a v a i l a b l e  f o r  t e s t i f y i n g .  I t  i s  t h e  t h i r d  
c a t e g o r y  t h a t  j u s t i f i e s  v i d e o t a p i n g  o r  t e l e v i s i o n  f o r  t a k i n g  
t h e  c h i l d ' s  t e s t i m o n y . 4 ?

N e c e s s i t y  i s  t h e  b a s i c  p r i n c i p l e  f o r  t h e  u s e  o f  d e p o s i t i o n s  
a n d  f o r m e r  t e s t i m o n y  a t  t r i a l ,  a n d  f c ? ;  t h e  u s e  o f  c l o s e d  
c i r c u i t  t e l e v i s i o n .  I f  t h e  w i t n e s s ' s  t e s t i m o n y  i n  c o u r t  c a n n o t  
b e  h a d ,  " i t  w i l l  b e  l o s t  e n t i r e l y  f o r  t h e  p u r p o s e  o f  d o i n g  
j u s t i c e  i f  i t  i s  n o t  r e c e i v e d  i n  t h e  f o r m  i n  w h i c h  i t  s u r v i v e s  
a n d  c a n  b e  h a d .  T h e  o n l y  i n q u i r y  t h e n ,  n e e d  b e :  I s  h i s  
t e s t i m o n y  i n  c o u r t  u n a v a i l a b l e ? " ^ 8  T h u s ,  i n  o r d e r  t o  a d m i t  
v i d e o t a p e d  t e s t i m o n y  i n  l i e u  o f  t h e  c h i l d ' s  t e s t i m o n y  i n  c o u r t ,  
t h e  r e q u i r e m e n t  o f  u n a v a i l a b i l i t y  f i r s t  m u s t  b e  m e t .  A s  w i t h  
s p e c i a l  h e a r s a y  e x c e p t i o n s ,  u n a v a i l a b i l i t y  c a t e g o r i e s  i n c l u d e  
d e a t h ,  a b s e n c e ,  p h y s i c a l  o r  m e n t a l  d i s a b i l i t y ,  i n c o m p e t e n c y  a t  
t r i a l ,  f a i l u r e  o f  m e m o r y ,  a n d  r e f u s a l  t o  t e s t i f y .  A s  s o m e  
s t a t u t e s  p r o v i d e ,  s e v e r e  p s y c h o l o g i c a l  t r a u m a  t o  t h e  c h i l d  f r o m  
t e s t i f y i n g  a l s o  m a y  b e  a  p r o p e r  g r o u n d ,  a l t h o u g h  t h e  t h r e e  
s t a t u t e s  t h a t  a l l o w  a  v i d e o t a p e d  d e p o s i t i o n  t o  b e  a d m i t t e d  
b a s e d  o n  a n y  g r o u n d  o f  u n a v a i l a b i l i t y  a r e  p r e f e r a b l e .

I n  a d d i t i o n  t o  u n a v a i l a b i l i t y ,  O h i o  v .  R o b e r t s  a l s o  
r e q u i r e s  s t a t m e n t s  t o  p o s s e s s  i n d i c i a  o f  r e l i a b i l i t y ,  e i t h e r  b y  
f a l l i n g  w i t h i n  a n  e x i s t i n g  h e a r s a y  e x c e p t i o n  o r  h a v i n g  
p a r t i c u l a r i z e d  g u a r a n t e e s  o f  t r u s t w o r t h i n e s s .  I n  a n a l y z i n g  t h e  
v i d e o t a p i n g  l e g i s l a t i o n ,  b o t h  r e q u i r e m e n t s  o f  O h i o  v .  R o b e r t s  
m u s t  b e  c o n s i d e r e d .  F i r s t ,  t h e  e i g h t  ( 8 )  v i d e o t a p i n g  s t a t u t e s  
t h a t  d o  n o t  r e q u i r e  u n a v a i l a b i l i t y  t o  b e  d e m o n s t r a t e d  p r o b a b l y  
v i o l a t e  t h e  c o n f r o n t a t i o n  c l a u s e .  T h o s e  s t a t u t e s  t h a t  r e q u i r e  
a  f i n d i n g  o f  t h e  c h i l d ' s  u n a v a i l a b i l i t y ,  a n d  r e q u i r e
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