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R/W *39&40

R/W 413

9.

10.

11.

12.

SIN 61 (3LM Fils *AA25015). This 1is a
100-fcot wide electric transmission easement
extending easterly from Section 19,
T14N,RIW,5.M. to Section 15, T14N,R1W,5.M.
This powerline is often referred to as the

Briggs Transmission line.

A 30-foot wide (15 feet each side of
centerline) electric distribution line for
Matanuska Electric Assn., Inc. within the
52NW4 of Section 21, T14N,R1W,S.M. The
east-west leg of this line lies within the

i00-foot wide easement identified as SIN 61.

SIN 1. A 60-foot wide easement for the Lower
Eagle River Trail shown on the (J.S.G.S.
Quandrangle Wap. This road extends from
Section 24. T14N,R2W,S_.M. easterly and
southeasterly through Section 31,

T14N,R1E,S.M.

EIN 59. A 60-fcot wide easement for oid

Eagle River Road on the north side of the
river. This oid read is separate from the
existing Eagle River Road tnat is upgraded

and maintained by DGTSRF.

3-3



A right-of-way A-046425, twenty-five (25)°
feet each side of che centerline located in
Sections 22,24,25, T14N,R1W,5.M. and Sections
jo0,31,32, T14N,R12,S.M. Ffor an electric
distribution line for the Matanusxa Electric
Association, 1Inc. This oowerline parallels
the Eagle River Road and in many instances

lies within the road right-of-way.

An electric oowerline easement 30 feet wide
identified by 3LM casefile number A015987
traversing Tract 3, 3lock 3, Thunderbird
Heights Subdivision, Plat * 77-226 filed 1in

Anchorage Recording District.

A 50 foot right-of-way for an existing trail
from the 0ld Glenn Highway to lands patented
to the State of Alaska to provide access to
Thunderbird Falls. The right-of-way
traverses Tract 3, 3lock 3, Thunderbird
Heights Subdivision, Plat * 77-225 filed in

Anchorage Recording District.



UNDOCUMENTED OR UNAUTHORIZED ENCUMBRANCES

1. The Eklund homestead litigation (A79-326 Civil) and Carr
homestead litigation (A79-336 Civil) are within Section 32,
T14N,R1E,S.M. These are homestead claims that were denied to
the applicants by the 3ureau of Land Management. The plaintiffs
have lost in the District Court. The 9th Circuit Court affirmed

the District Court, but a petition for rehearing is pending.

2. The Donnelly homestead dispute 1is within the £2 of Section
25, T14N,R1W,S.M. Donnelly also claims to have a right to land

under 814(c)(l) of the Alaska Native Claims Settlement Act.

The Federal District Court has ruled against Donnelly on his
claims, but has not yet entered an appealable judgement.
However, Donnelly has already filed a Notice of Appeal to the

9th Circuit Court of Appeals.

3. The Lee homestead litigation is within the NW4 of Section
25, T14N,R1W,S.M. and has been joined with the iklund and Carr
cases referred to in (1) above. The Lee 14(c)(l) claim has been

joined with the Donnelly case referred to in (2) above.



4. The Mclntyre homestead litigation is within Section 23,
TIN,RIW,S.M. McIntyre lost his claim for a homestead in the 9th
Circuit Court. The District Court still has before it his
claim under 814(c)(l) of The Alaska Native Claims Settlement
Act. Mclntyre has expanded his 14(c)(1) claim beyond the

boundaries of his homestead claim.

5. There may be claims for right-of-access to homestead lands
to the south of the ANCSA 17(b) easement SIN 1-D9. The
homesteaders built their roads long before ANCSA but the 3LM did
not reserve these lesser easements in the patent. Eklutna, Inc.

does not have a list of who those users might be.

6. There appears to be a telephone line buried along the
section line common to Section 13, T14N,R2W,S.M. and Section 18,
T14N,R1IW,S.M., also Section 24, T14N,R2W,S.M. and Section 19,
T14N,RIW,S.M. Eklutna, Inc. has contacted the Matanuska
Telephone Association on many occasions to determine if they had
an easement of record. None has been provided, however, they

did apparently apply for an easement at one time.

State of Alaska Department of Natural Resources has Eagie River
Campground improvements located within Tract A-1 of Somerset
Terrace Estates (Preliminary). The area is in the former W2NW2

Secticn 13, T14N,R2W,3.M.

Eklutna, Inc. 1is net aware of any otr.er known underground

entries on the proposed greenoelt lands.



EASEMENTS 3EING RESERVED BY EKLUTNA. INC

Excepting and reserving to Eklutna, Inc. and its assigns:

1. The 17(b)(3) easement for EIN 1 D9 reserved in Patent No.
50-79-0094 will be expanded from the current 50-foot width to
100 feet where it passes through lands acquired by the state
pursuant to this agreement to accommodate a future public road
and public utilities. This easement can be adjusted to provide

for a more desirable alignment.

2. Lands identified by Municipality of Anchorage permit 34-6003
in the SW4, Sec 13, T14N,R1W,S.M. as shown in Exhibit A shall
remain available for use as a fill site for ten (10) years from
the date of execution of this agreement. Use and restoration of
this site shall conform to the conditions specified on the

Municipality of Anchorage permit 34-6003.

3. A 200-foot wide floating easement across lands acquired by
the state in accordance with this agreement in the SE4NE4 of Sec
20 and 3W4NW4 of Sec 21, TI14N,R1W,S.M. to acccmmcdate a public
road with bridge, and public utilities. IfT this easement is
used, an as-built alignment will be provided and reduced dcwn to

a 100-fcot wide easement.
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4. Eklucna, 1inc. reserves an access easement as follows:

North 100 feet of the NE4SE4 and the north 100 feet of the

east 100 feet NW4SE4, Sec 22, T14N,R1IW,S.M.
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BY THE RULES COMMITTEE BY
IN THE SENATE u . REQUEST OF THE GOVERNOR

SENATE BILL NO. 221
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the Eagle River Greenbelt land
exchange; and providing for an eff. :tive date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSE AND LEGISLATIVE FINDINGS. (a) The purposes of

this Act are to acquire a greenbelt along Eagle River in the Municipality

of Anchorage tobe managed as part of Chugach State Park, to resolve the
issue of the state®"s use of Eklutna, Inc., land at EagleRiver Campground
and the Thunderbird Falls parking lot, and to transfer state land in

downtown Anchorage to private ownership.

(b) The legislature finds that there ari important recreational,
scenic, and environmental values along Eagle Rivejr. The legislature also
finds that the Eagle River Greenbelt land exchange described in sec. 2 of
this Act will promote economic vitality through private development in
downtown Anchorage. The legislature further finds, based on extensive
public review, that the Eagle River Greenbelt land exchange is a matter of
statewide significance and is in the general public interest.

* Sec. 2. APPROVAL OF LAND EXCHANGE. The legislature approves the land
exchange contract entered into by the State of Alaska, Department of
Natural Resources, and Eklutnr?, Inc. on March, 6, 1987, ADL 223175.

* Sec. 3. AS 41.21.121(12) is amended to read:

(12) Township 16 North, Range 1 West, Seward Meridian
Section 25: NE1/4SE1/4SE1/4 and N1/2SE1/4SE1/4; and Tract B,
Thunderbird Heights Subdivision, as shown on Plat 77-226,

Anchorage Recording District. October 10, 1977

SB0221a e -1}/m" SB 221
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March 27, 1987

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

P.0. Box V

Juneau, AK 99811

Dear Representative Grussendorf:

Under the authority of art. 1Il1l, sec. 18, of the Alaska
Constitution, and AS 38.50.140, |1 am transmitting a bill
approving and ratifying the Eagle River Greenbelt land
exchange, and adding 1.09 acres to Chugach State Park.
The land exchange acquires from Eklutna, Inc., for the
public, a greenbelt consisting of 3,558 acres along Eagle
River in the Municipality of Anchorage, and an option to
purchase two additional parcels. In return, Eklutna will
receive Block 112A, Anchorage Original Townsite, located
on the east end of downtown Anchorage, plus $173,300.

The state began land exchange negotiations with Eklutna,

Inc. in June, 1986. The greenbelt 1is based on a plan
adopted by the Anchorage Assembly on May 7, 1985 (Assembly
Resolution 85-88). The original boundary of the planned

greenbelt was adjusted to reduce the amount of developable
land included, thereby reducing the overall <cost to the

state. Only surface interests are being exchanged. Cook
Inlet Region, Inc. (CIRl), owns the subsurface of the
Eklutna, 1Inc., Iland. In an agreement with the Municipal—

ity of Anchorage on November 25, 1986, CIRl agreed to exe—
cute to the state, without compensation, a nor-development
covenant for the subsurface estate to a vertical depth of
250 feet as long as the area 1is used for passive public
park purposes. The covenant will also allow the annual
use of up to 500 cubic yards of sand and gravel on site
for trails and public access.

The land that the state is offering in exchange was
acquired by the state for a state office complex. It is
located between "A"™ and Cordova Streets and between Fifth
and Sixth Avenues. Changing economic conditions have made
plans for constructing a state office building on this
site obsolete, leaving the land available for exchange.
Under the terms of a settlement dated November 25, 1986



Hon. Ben Grussendorf Page 2

between the state and the Municipality of Anchorage, under
the municipal entitlements statutes (AS 29.65), the Munic—
ipality of Anchorage will acquire the state®"s interests 1in
Block 112A if this proposed land exchange 1is not complet—

ed.

The appraisals for this exchange were prepared by the firm
of Black-Smith and Richards, Inc. The appraised value of
the Eagle River Greenbelt being acquired by the state,
including the Thunderbird Falls parking lot, is
$8,773,300. This total does not reflect the value of two
parcels that were appraised separately. Parcels 3 and 4,

appraised at $220,000 and $110,000 respectively, have been
excluded from the exchange, with the state receiving an
option until May 1, 1988 to purchase these parcels at that
appraised value.

The appraised value of Block 112A is $8,600,000. The
difference of $173,300 will be paid by the state to Eklutna,
Inc. to make this an equal-value exchange. The legislature
appropriated $1,000,000 for acquisition of the Eagle River
Greenbelt in 1986. Two-thirds of this was frozen by
Governor Sheffield because of the revenue shortfall. There

is, however, sufficient money left to cover the expenses for
completing this exchange and to pay Eklutna, 1Inc. $173,300

to equalize values in the exchange. If the money restricted

by Governor Sheffield in capital improvement projects appro—
priation number 39454 is made available before July 1, 1987,

the state will exercise its option to purchase parcels 3 and
4 before August 1, 1987.

This exchange hasmany benefits. Under the exchange, the
state will acquire an 1important recreational resource in
close proximity to a major urban area. The exchange will

guarantee continued access by tourists and local residents
to sport-fishing, wildlife viewing, berrypicking and other

recreational activities. It will protect fish and wild—
life habitat, andwetlands. It will also resolve two in—
stances of state use of Eklutna, Inc. land: both the

Eagle River Campground and the Thunderbird Falls parking
lot are located partially on land owned by Eklutna, Inc.

This exchange also makes Block 112A available for private

development. This block 1is located diagonally across from
the Anchorage Historical and Fine Arts Museum, near the
Sheraton Hotel and other tourist attractions. The state”"s
development of this block no 1longer seems feasible. Al —

lowing it to remain as a vacant parking lot on the main
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thoroughfare into Anchorage is considered by many to
amount to urban blight. Eklutna, 1Inc. will be in a better
position to develop this parcel, and the land will return
to the tax rolls.

Section 1 of the bill sets out the purpose of the legisla—
tion. Section 2 of the bill approves the exchange. Sec—
tion 3 adds the Thunderbird Falls parking lot, described
as section 25, tract B, Thunderbird Heights Subdivision,

to Chugach State Park. This 1is necessary because this

parcel 1is outside of the boundaries of the park. Under AS

41.21.122, the commissioner 1is authorized to modify the
park boundaries, subject to .legislative approval.

AlIl of the requirements for a land exchange, except legis—
lative review, have been satisfied. The state gave public
notice of the exchange 1in January and February 1987, and
held public hearings in three Jlocations on February 18,
1987. The hearing record remained open for two weeks af—
ter that to receive written comments. The finding, under
AS 38.05.035(e), that this exchange best serves the inter—
ests of the state was made on March 6, 1987. On that same
date the final exchange agreement was signed.

AS 38.50.140 says that the governor 1is required to transmit
proposals for land exchanges to the president of the senate
and the speaker of the house of representatives within 10
days after the convening of a regular legislative session
unless exigent circumstances require transmittal at another
time. Under the schedule agreed to by the parties on
August 13, 1986, this bill would have been brought before
you on January 20, 1987.

Due primarily to problems with the appraisal process, it
was impossible to meet that deadline. A protest of the

award of the appraisal contract was received from an un—
successful Dbidder. The hearing and resolution of that
protest delayed the award of the contract. In addition,

several questions were vraised by Eklutna, Inc. and by
state review appraisers after the draft appraisals were
received. Resolution of these questions and the delay in
awarding the contract delayed approval of the appraisals

by 75 days. For these reasons, | find that exigent cir—

cumstances prevented submittal of this legislation earlier
this year.

Two relevant statutes are inconsistent with each other.
AS 38.50.140, mentioned above, refers to land exchanges
"submitted to the legislature for approval under AS 38.-
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50.020(a)." However, AS 38.50.020(a) says nothing about
legislative approval, merely stating that certain
exchanges or final agreements to exchange are "subject to
legislative review under AS 38.50.140." As you know, any

statute purporting to subject an executive-branch act to a
legislative veto raises significant constitutional 1issues
under the Jlaw-making-procedures provisions and the sepa-
ration-of-powers doctrine. See State wv. U.r1.v.E. Volun—
tary, 606 P.2d 769 (Alaska 1980); and Immigration and Nat—
uralization Service v. Chadha, 462 U.S. 919, 77 L.Ed.2d
317, 103 S.Ct. 2764 (1983). Nevertheless, | am submitting
this Eklutna land exchange to the legislature for approval
because | know of and wish to accommodate the
legislature®s strong interest in it and because | wish to
avoid any possible <challenge to the exchange on the
grounds that the statutes were not fully satisfied.

It is imperative that you approve this legislation this

session if the exchange 1is to proceed. Failure to do so
will lose this opportunity to acquire the Eagle River
Greenbelt from Eklutna, Inc. If the exchange fails, the
Municipality of Anchorage will receive the state®"s interest

in Block 112A in partial satisfaction of Anchorage®s
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IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 237 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to physical and sexual offenses
against children; amending the definitions of the
crimes of murder in the second degree and assault in
the first degree; relating to the joinder of offenses
of the same or similar character and the admissibil—
ity in a criminal proceeding of evidence of prior
acts; amending Rule 8(a) of the Alaska Rules of
Criminal Procedure; amending Rule 404(b) of the
Alaska Rules of Evidence; and providing for an effec—
tive date.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.41.110(a) 1is amended to read:
(a) A person commits the crime of murder in the second degree if
(Dwith intent to cause serious physical injury to another
person or knowing that the conduct issubstantially certain to cause
death or serious physical injury to another person, the person causes
the death of any person;
(2) the person knowingly engages in conduct [INTENTION/ LY
PERFORMS AN ACT] that results in the death of another person under
circumstances manifesting an extreme indifference to the value of
human life; or
(3) acting either alone or with one or more persons, the
person commits or attempts to commit arson in the first degree, kid—

napping, sexual assault in the first degree under AS 11.41.410(a)(1)

HB0237C -1- CSHB 237(Jud)



or (2), sexual assault in the second degree, burglary in the first
degree, escape in the first or second degree, or robbery in any degree
and, in the course of or in furtherance of that crime, or in immediate
flight from that crime, any person causes the death ofa person other
than one of the participants.
* Sec. 2. AS 11.41.200(a) 1is amended to read:
(a) A person commits the crime of assault in the first degree if
(1) that person recklessly causes serious physical injury
to another by means of a dangerous instrument; )
(2) with intent to cause serious physical injury to anoth-—
er, the person causes serious physical injury to any person; or
(3) the person knowingly engages in conduct [INTENTION;LLY
PERFORMS AN ACT] that results in serious physical injury to another
under circumstances manifesting extreme indifference to the value of
human life.
* Sec. 3. AS 11.41.434(a) 1is amended to read:
(a) An offender commits the crime of sexual alLuse of a minor in
the first degree if i
(1) being 16 years of age orolder, the offender engages 1in
sexual penetration witha person who isunder 13 years of age or aids,
induces, causes, or encourages a person who is under 13 years of age
to engage in sexual penetration with another person; [OR]
(2) being 18 years of age or older, the offender engages 1in
sexual penetration witha person who 1isunder 18 years of age and who
(A) is entrusted to the offender's care by authority of
law; or I
(B) is the offender > son or daughter, including an

illegitimate or adopted child, or a stepchild; or

(3) being 18 years of aRe or older, the offender engages 1in

CSHB 237(Jud) -2- HB0237C



sexual penetration with a person who is under 16 years of age, and the
victim at the time of the offense is
A) residing as a member of the social unit in the
same household as the offender and the offender is in a position
of authority over the victim; or
(B) temporarily entrusted to the offender®"s care.
* Sec. 4. AS 11.41.436(a) 1is amended to read:
() An offender commits the crime of sexual abuse of a minor
the second degree if

(1) being 16 years of age or older, the offender engages 1in
sexual penetration with a person who is 13, 14, or 15 years of age and
at least three years younger than the offender, or aids, induces,
causes or encourages a person who is 13, 14, or 15 years of age and at
least three years younger than the offender to engage in sexual pene—
tration with another person;

(2) being 16 years of age or older, the offender engages in
sexual contact with a person who is under 13 years of age or aids,
induces, causes, or encourages a person under 13 years of .ge to
engage in sexual contact with another person;

(3) being 18 years of age or older, the offender engages in
sexual contact with a person who is under 18 years of age and who

(A) is entrusted to the offender®s care by authority
of law; or

(B) is the offender®"s son or daughter, including an
illegitimate or adopted child, or a stepchild; [OR]

4 being 16 years of age or older, the offender aids,
induces, causes, O0r encourages a person who is under 16 years of age
to engage in conductdescribed in AS 11.41.455(a)(2) - (6); or

(5) being 18 years of age or older, the offender engages in

HB0237C -3- CSHB 237(Jud)
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sexual contact with a person who is under 16 years of age, and the
victim at the time of the offense 1is
(A) residing as a member of the social wunit 1in the
same household as the offender and the offender is in a position
of authority over the victim; or
(B) temporarily entrusted to the offender » care.
* Sec. 5. AS 12.55.025(e) 1is amended to read:

(e) Except as provided in (g) and (h) of this section, if the
defendant has been convicted of two or more crimes, sentences of
imprisonment shall run consecutively. If the defendant is imprisoned
upon a previous judgment of conviction for a crime, the judgment shall
provide that the imprisonment commences at the expiration of the term
imposed by the previous judgment.

* Sec. 6. AS 12.55.025 is amended by adding a new subsection to read:

(h) If the defendant has been convicted of two or more crimes
under AS 11.41.200 - 11.41.250 or 11.41.410 - 11.41.455 in which the
victim or victims of the crimes were minors and the judgment on any of
the convictions has not been entered, the court shall impose some
consecutive period of imprisonment for each conviction.

* Sec. J. AS 12.55.155(c) 1is amended to read:

(c) The following factors shall be considered by the sentencing

court and may aggravate the presumptive terms set out in AS 12.55.125:

(1) a person, other than an accomplice, sustained physical
injury as a direct result of the defendant"s conduct;

(2) the defendant®s conduct during the commission of the
offense manifested deliberate cruelty to another person;

(3) the defendant was the leader of a group of three or
more persons who participated in the offense;

4 the defendant employed a dangerous instrument in

CSHB 23?(Jud) -4- HB0237C
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furtherance of the offense;

(5) the defendant knew or reasonably should have known that
the victim of the offense was particularly vulnerable or incapable of
resistance due to advanced age, disability, ill health, or extreme
youth or was for any other reason substantially incapable of exercis-
ing normal physical or mental powers of resistance;

(6) the defendant®s conduct created a risk of imminent
physical injury to three or more persons, other than accomplices;

(7) a prior felony conviction considered for the purpose of
invoking the presumptive terms of this chapter was of a more serious
class of offense than the present offense;

(8) the defendant®"s prior criminal history includes conduct
involving aggravated or repeated instances of assaultive behavior;

(9) the defendant knew that the offense involved more than
one victim;

(10) the conduct constituting the offense was among the most
serious conduct included in the definition of the offense;

(11) the defendant committed the offense pursuant to an
agreement that the defendant either pay or be paid for the commission
of the offense, and the pecuniary incentive was beyond that 1inherent
in the offense itself;

(12) the defendantwas on release wunder AS 12.30.020 or
12.30.040 for another felony charge or conviction or for a misdemeanor
charge or conviction having assault as a necessary element;

(13) the defendant knowingly directed the conduct constitut-
ing the offense at an active officer of the court or at an active or
former judicial officer, prosecuting attorney, law enforcement offi-
cer, correctional employee, fire fighter, emergency medical techni-

cian, paramedic, ambulance attendant, or other emergency responder
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during or because of the exercise of official duties;

(14) the defendant was a member of an organized group of
five or more persons, and the offense was committed to further the
criminal objectives of the group;

(15) the defendant has three or more prior felony convic-—
tions ;

(16) the defendant®s criminal conduct was designed to obtain
substantial pecuniary gain and the risk of prosecution and punishment
for the conduct is slight;

(17) the offense was one of a continuing series of criminal
offenses committed in furtherance of illegal business activities fronm
which the defendant derives a major portion of the defendant®"s income;

(18) the offense was a crime

(A) specified 1inAS 11.41 and was committed against a
spouse, a former spouse, or a member of the social unit comprised
ofthose living together in the same dwelling as the defendant”
or

(B) specifiedin AS 11.41.410 - 11.41.460 and was
committed against a minor, and the defendant has engaged in the
same or similar conduct involving the same or another victim who
was a minor;

(19) the defendant®s prior criminal history includes an
adjudication as a delinquent for conduct that would have been a felony
if committed by an adult; .

(20) the defendant was on furlough under AS 33.30 or on
parole or probation for another felony charge or conviction;

2D) the defendant has a criminal history of repeated in—
stances of conduct violative of criminal laws, whether punishable as

felonies or misdemeanors, similar in nature to the offense for which
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the defendant 1is being sentenced under this section;

(22) thedefendant knowingly directed the conduct constitut—
ing the offense ata victim because of that person's race, sex, color,
creed, physical or mental disability, ancestry, or national origin;

(23) thedefendant is convicted of an offense specified in
AS 11.71 and the offense involved the delivery of a ~controlled sub-—
stance under circumstances manifesting an intent to distribute the
substance as part of a commercial enterprise;

(24) thedefendant is convicted of an offense specified 1in
AS 11.71 and the offense involved the transportation of ~controlled
substances into the state;

(25) the defendant is convicted of an offense specified in
AS 11.71 and the offense involved large quantities of a controlled
substance;

(26) the defendant is convicted of an offense specified in
AS 11.71 and the offense involved the distribution of a controlled
substance that had been adulterated with a toxic substance.

* Sec. 8. Rule 8(a), Alaska Rules of Criminal Procedure, is amended to
read:

(a) JOINDER OF OFFENSES. Two or more offenses may be charged
the same indictment or information in a separate count for each of—
fense if the offenses charged, whether felonies, misdemeanors or both,

(1) are of the same or similar character and it can be
determined before trial that it is likely that evidence of one charged
offense would be admissible to prove another charged offense,

) [OR] are based on the same act or transaction” or

(3) are based on two or more actsor transactions connected

together or constituting parts of a common scheme or plan.

* Sec. 9. Rule 404(b), Alaska Rules of Evidence, is amended to read:
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this

date

(b) Other Crimes, Wrongs, or Acts.

(1) Evidence of other crimes, wrongs, or acts is not admissible
to prove the character of a person in order to show that he acted in
conformity therewith. It may, however, be admissible for other pur—
poses, such as proof of motive, opportunity, intent, preparation,
plan, knowledge, 1identity, or abs;nce of mistake or accident.

(2) In a prosecution for a crime involving a physical or sexual
assault or abuse of a minor, evidence of other acts by the defendant
toward the same or another child is admissible to show a common scheme
or plan if admission of the evidence is not precluded by another rule
of evidence and if the prior offenses

(i) are not too remote 1in time;
(ii) are similar to the offense charged; and
(iii) were committed upon persons similar to the pros-—
ecuting witness.

Sec. 10. Section 9 of this Act is retroactive and applies

(1) to evidence of acts committed before the effective date of

Act; and
(2) in trials involving offenses committed before the effective
of this Act.

Sec. 11. This Act takes effect immediately under AS 01.10.070(c).
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POSITION PAPER

CS HB 237 (HESS)

The Alaska Public Defender Agency and the Office of Pubdic Advocacy are
totally reactive agencies which provide representation to indigent
persons when appointed by the court. These agencies doj not make policy
nor do they initiate litigation. Only proposed legislation with fiscal
or program ramifications for these agencies can be said to have a direct
agency inmpact. Thus, the Public Defender Agency and Office of Public
Advocacy submit position papers for legislation which will affect these
agencies fiscally or programatically or will require thjese agencies to
litigate constitutional 1issues raised by the legislation.

Fiscal 1impact: X None See attached ffiscal note
Program impact: None See analysis attached X
Constitutional 1impact: None See analysis attached X

Based on the attached information, the Alaska Public Defender Agency and
the Office of Public Advocacy oppose this bill.

Public Defender Agency

Brant McGee, Director Date
Office of Public Advocacy



CS HB 237 (HESS)
POSITION PAPER (Cont.)

This bill 1is a wide-ranging collection of amendments to the criminal
laws and rules of evidence. It appears to be designed to overrule a
number of appellate decisions unfavorable to the Department of Law in
cases involving child victims. Since some of the ;:";>%i(ons are
constitutionally based, the corresponding attempt” Ganges appear
unconstitutional. The changes do not appear to be iVacessary to vigorous
prosecution and effective enforcement of laws preventing assaults on
children. Their primary consequence will be increased costs in
processing the cases through the court system and increased populations
in the already overcrowded prison system.

A, SECOND DEGREE MURDER AND ASSAULT

This bill proposes two changes to the second degree murder and assault
statutes:

1. Neitzel <change. The bill would change AS 11.41.110(a)(2)to
define second degree murder as "knowingly engaging] in conduct [instead
of: intentionally performing an actJ that results in,the death of
another person under circumstances manifesting an extreme indifference
to the value of human life." We support this change, since it comports
with appellate case law. See Neitlel v. State. The parallel change in
the first degree assault statute is alsp unobjectionable.

2. Extreme indifference to the welfare of a child under 16. Under
this section, itwould be second degree murder if a child died as a
result of a "pattern and practice of abuse.” We have no problem with
this concept, but suggest some tightening of the drafting.

Abuse 1is defined in section 2 to include bodily impact, restraint,
and confinement. This 1is too broad, since it could encompass many
normal disciplinary measures including spanking or placing a child 1n
"time out" 1in his bedroom. Similar problems exist in the parallel
assault provision. We suggest the following definition for abuse:

(c) In this section, "Abuse is defined as:

(1) striking a child with a body part or instrument in a
manner likely to cause serious physical injury to the
child; or

(2) confining a child in a small enclosed area or
container for a prolonged period of time without food or
water in a manner likely to cause serious physical injury
to the child; or

(3) restraining a child by use of physical restraints in
a manner which significantly limits the child"s freedom
of movement in a manner likely to cause serious physical
injury to the child.



These changes to Sections 1 end 2 should eliminate the overbroad
application of a second degree murder statute to those persons using
reasonable disciplinary techniques which result in the accidental death
of a child.

B. REPEATED SEXUAL ABUSE OF A MINOR

The bill creates a new set of offenses entitled Repeated Sexual Abuse of
a Minor in the First, Second and Third Degrees-(RSAM). These offenses,
which require a "pattern and practice” of sexual abuse involving three
or more incidents, will apply primarily to incest and family sexual
abuse cases. As the Court of Appeals has noted in State v. Andrews,
virtually all family sexual abuse cases involve repeated abuse.

1. Enhanced presumptive term (deleted by HESS). In the original
draft of the bill, a person who is convicted on the first offense of
Repeated Sexual Abuse of a Minor in"the First Degree, would have been
subject to a 13-year presumptive jail term. HESS removed this
presumptive term. In the absence of the presumptive term we have no
objection to the concept of the bill, although it is not necessary to
get a pattern of acts against a victim into evidence.

It should be noted that the current offense of Sexual Abuse of a Minor
in the First Degree carries an 8-year presumptive term for a first
offender, as does Sexual Assault in the First Degree. Thus, the typical
family incest offender will be punished much more harshly than a person
charged with a violent rape of an adult due to the repetitive nature of
incest behavior. On a second felony offense a defendant would receive a
25-year presumptive term, even if the prior felony were a theft
conviction when the defendant was a young adult.

Although there may be some offenders who deserve lengthy periods of
incarceration, others who willingly admit their conduct, seek treatment
and exhibit remorse may not require such a lengthy presumptive term,
particularly on a first offense. The prosecutor would also have
unbridled discretion to charge one offender with three separate counts
of Sexual Abuse in the First Degree and another offender with RSAM.
Thus, two similarly situated offenders could receive vastly disparate
sentences. This would certainly raise equal protection problems which
would be litigated in virtually every RSAM case.

2. Non-unanimous jury verdicts. As noted above, it is an element
of Repeated Sexual Abuse of a Minorthat three or more incidents of the
prohibited conduct have occurred. Section 8 of the bill provides that
the jury need not be unanimous as to any particular incident.

This provision is in direct conflict with Covington v. State, a 1985
decision of the Alaska Court of Appeals. Coyington requires that jurors
must unanimously agree that the same criminal act has been proved beyond
a reasonable doubt. The Covington holding is based upon the defendant-s
constitutional right to a unanimous verdict. No state or federal court
has reached a contrary result, even in the RICO line of cases which
involve parallel "pattern and practice” provisions.



3. Definition of "Authority Over Child™. The last troubiesome
portion of the Repeated Sexual Abuse of a Minor provision is the
definition of "having authority over a child"” found in Section 8.

This broad language presumes that all members of a social unit have
authority over a child when in fact they may not. Examples of the
problematic application of this provision include a romantic
relationship between a young teenager and an exchange student or
step-sibling who 1is living in the family unit.

C. PRIOR INCONSISTENT STATEMENTS (DELETED BY HESS)

fhis section, which W3S drafted to combat perceived problems caused by
Brower v. State, was deleted by the HESS committee. This portion of the
bill stated that in a prosecution for any offense, evidence of a prior
inconsistent statement is sufficient to support a conviction despite a
complete dearth of corroborating evidence.

The question whether an uncorroborated prior inconsistent statement 1is
sufficient to support a conviction is a uniquely judicial determination,
not one susceptible to legislative fiat. The federal constitution
prohibits conviction except upon proof beyond a reasonable doubt. In re
Kinship, 397 U.S. 358. A court®"s holding on a question of the
sufficiency of certain evidence is an interpretation of the
constitutional requirement of proof beyond a reasonable doubt. Thus,
the Court of Appealsl decision in Brower took no radical or novel
position; the Brower holding is consistent with all other courts which
have considered this question. The constitutional minimal standard for
the proof required for a conviction cannot be reduced by legislative
action.

D. CHANGES TO EVIDENCE RULE 404

The bill proposes a new subsection to Evidence Rule 404. The proposed
new section states that, notwithstanding A.R.E. 404(b), 1in a praecution
for physical or sexual assault on a child, evidence of prior acts by the
defendant involving the same or another victim is admissible to show the
defendant®"s disposition to commit the offense.

This raises serious constitutional problems. In a very long line of
cases, the Alaska appellate courts nave held that evidence of prior bad
acts by a defendant are not admissible to prove the defendant®s
propensity to commit crimes. E.g., Eubanks v. State, 516 P.2d 726
(Alaska 1973); Oksoktaruk v. State, 611 P.2d 521 (Alaska 1980);
Lerchenstein v. State,” 657 F."2d "312 (Alaska App. 1985), aff"d, 726 P.2d
546 (Alaska 1986). The rationale for these cases is rooted in the
constitutional guarantee of due process and the requirement of proof
beyond a reasonable doubt. U.S. Const., amend. VI; Alaska Const.,
art.1, subsection 7. When evidence of a defendant®"s character, as shown
through prior bad acts, is admitted to*show his propensity to commit a
crime, there is a grave likelihood that the jury will convict the
defendant because he appears to be a bad person, not because the
evidence proves beyond a reasonable doubt that he committed the crime
with which he was charged, Michael son v. United States, 335 U.S. 469
(1948).



Prior bad acts, relevant to show only disposition, are also excluded
because admitting such evidence prolongs trials, causing added expense
Yo all parties and the court systefn. Rather than have a five-day trial
focused on the criminal:act.alleged in the indictment, if prior bad acts
were invariably admissible, trials could take two to three times as
long, as witnesses are called by bpth sides to establish and refute
incidents entirely collateral to the real issues at trial. Longer
trials also mean longer transcript®s; increasing the cost of appeals
means more defendants would need public defenders.

The existing Rules of Evidence, as interpreted by the Alaska courts,
broadly opens the door to evidence of prior bad acts when such evidence
is probative of something other than criminal disposition, such as
motive, intent, opportunity and common scheme or plan. The Alaska
Supreme Court and Court of Appeals have in many instances allowed
evidence of a defendant"s prior abusive conduct to come in at trial,
including abuse of the named victim; abuse of other victims 1n the
family and abuse of victims outside of the family who are similarly
situated to the named victim. Following are brief summaries of the
cases in this area of the law.

1. Evidence of Other Abuse on Named Victim is Ordinarily
Admissible.

In Burke v. State, 624 P.2d 1240 (Alaska 1980), the Alaska Supreme Court
established the rule that evidence of earlier assaults on the same
victim 1is admissible. The Supreme Court held that it was proper for a
victim to testify to the whole history of assault by her step-father,
the defendant.

A recent Court of Appeals decision, Patterson v. State, 732 P.2d 1102,
1103 (Alaska App, 1987), explained the justifiction for the

well-established Burke rule; "First, to establish an ongoing
relationship between the victim and the accused; and, second, to place
an offense in context and to show the background of the offense.”™ |In

Patterson, the court approved admitting evidence of a prior sexual
assault on the named victim even though that assault occurred nearly two
years earlier.

The "same victim™ rule is also followed in cases charging physical
assaults on children. The Court of Appeals in Garner v. State, 711 P.2d
1191, 1193 (Alaska App. 1986), held that it was proper to admit evidence
indicating prior physical abuse by the defendant during the four-month
period before the child"s death.

2. Evidence of Abuse of Other Victims in the Same Family 1is
Ordinarily Admissible.

In Soper v. State, 731 P.2d 587 (Alaska App. 1987), the Court of Appeals
expanded Burke to cover testimony of abuse on other family members. The
court in Soper said:

The limited exception for lewd disposition recognized
in Burke should be extended to cover the testimony of



the complaining witnesses®™ sisters who were allegedly
seduced under similar circumstances at roughly the
same age as the complaining witness.

3. Evidence of Abuse Outside the Family Can Be Admissible.

Evidence of abuse of other victims not in the same family but in the
same class is admissible if the defendant®s plan or pattern of sexual
misconduct is relevant. Soper appears to authorize admission of
evidence concerning sexual assaults of non-family victims so long as the
victims are members of a "limited class [having] highly relevant common
characteristics.” 731 P.2d at 590. For example, in recent trials where
the defendant was charged with sexual abuse of a child in a daycare
situa-tion, the state successfully argued that Soper authorized admission
of evidence concerning sexual abuse on other children in the daycare.

Other cases upholding admission of evidence concerning abuse on
non-family victims include Oswald v. State, 715 P.2d 276 (Alaska App.
1986); Moor v. State, 709 P.2d 498 (Alaska App. 1985).

4* Bolden v. State - Similar in concept to the Rape Shield Law.

The only time a prior bad act is not admissible in this context is when
there 1s no nexus or connection between the prior act and the charged
conduct.

Bolden v. State, 720 P.2d 957 (Alaska App. 1986), illustrates the rule
that evidence of sexual abuse of uncharged victims not part of the same
class as the victim is ordinarily inadmissible. Bolden was charged with
sexually abusing two of his daughters. At trial the state presented
testimony by other girls that they had been sexually molested by the
defendant. The Court of Appeals found that the evidence was
inadmissible because neither identity nor intent was an issue at the
trial and the acts did not establish a common scheme or plan.

The Bolden rule, which disallows evidence of other sexual assaults where
the only purpose for such testimony is to show the defendant®s
propensity to commit such acts, is comparable to the rape shild law
protection for victims. That is, the fact that a victim may have
engaged in a certain type of sexual practice on one occasion with one
partner 1is not admissible to prove the victim consented to such practice
on another occasion with the defendant.

In summary, 1in all situations in which prior bad acts by the defendant
are relevant and probative of the issues at hand, the Court of Appeals
and Supreme Court have upheld their admissibility. If it is not
relevant and is admitted only to show that the defendant has done this
in the past, there is a great danger that the defendant will be
convicted because he is a "bad person” regardless of whether there is
sufficient evidence to support the charges at hand.
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. CSHB 237 (Jud.)

Section 8 amends Rule 8(a), Alaska Rules of Criminal
Procedure, relating to joint trials of individuals charged with
multiple crimes. In 1986, the Alaska Court of Appeals in Johnson
v. State interpreted Criminal Rule 8(a) so that a defendant is
granted an automatic severance of charges even if a defendant can
show no prejudice arising from the joinder of those charges for
purposes of trial. Under this new interpretation of the rule it
is now quite common for defendants to be granted three, four, and
sometimes five separate trials, where a single trial would have
been required wunder the previous interpretation. Often the
prosecution is forced to compromise the case simply to avoid
forcing victims to testify over and over again, particularly in
sexual assault and abuse <cases. Likewise, the prosecution is
often forced to <compromise the <case as a simple matter of
economics as prosecutors balance charging decisions with limited
resources and backlogged caseloads. Consequently, this bill will
not have a fiscal impact on the Department of Law's operations.

Section 9 amends Rule 404(b), Alaska Rules of evidence,
to broaden the kinds of evidence that may be admitted in the
prosecution of crimes involving physical or sexual assault or
abuse of a minor. This section will not have a fiscal impact on
the department, although it will obviously assist the state's
prosecution in certain child abuse cases.



House Judiciary Committee

LETTER OF INTENT
CSHB 237 (Judiciary)

Sections 1 and 2

The changes to AS 11.41.110(a)(2) and 11.41.200(Ca)(3) are solely
intended as technical amendments to make it clear that the
language "intentionally performs an act"™ means "knowingly engages
in conduct". This amendment thus conforms the statutes to the
interpretation provided in Neitzel v. State. 655 P.2d 325 (Alaska
App. 1982).

Sections 3 and 4

The addition of AS 11.41.434(a)(30 and 11.41.436(a)(5) recognizes
that the most serious forms of child sexual abuse are often
committed by those who live in the same household as the victim or
who are temporarily entrusted with the victim®"s care. Despite
having no legal authority over the victim, such persons are
nonetheless in a position of power such that even older children
often find it impossible to thwart their advances. Because other
subsections of these statutes already cover sexual misconduct with
persons under the age of 13, the new changes apply only to victims
from 13 to 15 years old. The cutoff at 16 years of age was
specifically chosen instead of the 18-year-old cutoff in other
subsections dealing with persons with legal or biological ties to
the victim.

Sections 5 and 6

In enacting these sections, whifch require judges to impose some
consecutive period of incarceration for each sexual or physical
assault against a child, the legislature intends to leave to the
court full discretion in determining the length of the consecutive
term of incarceration. The court can impose whatever consecutive
time as it decides 1is appropriate pursuant to the sentencing
considerations in AS 12.55.005. One of the purposes of adopting a
mandatory consecutive sentencing scheme for offenses against
children is to express the Legislature®s preference for judges to
impose some consecutive period of time so as to reflect the
community®"s abhorrence of these types of offenses, and to bring
home to the offender that some additional penalty must be paid for
each and every proven offense. In some cases, the court may find
that only a minimal pelled of consecutive time to serve may be
necessary while in other cases th.e court may find that a lengthy
consecutive term is required. Another purpose of this amendment
is to allow judges to fashion some consecutive period of suspended
time, with conditions of probation, *o assure that offenders being
released from prison have an adequate period of supervision by the

1



court or the Department of Corrections.
Section 7

AS 12.55.155(c)(18)(B) has been amended to create a new
aggravating factor for repeated sexual misconduct toward minors.
This change reflects the Legislature®s intent that, although most
judges already take into account prior misconduct in sentencing,
is should be specifically recognized as a statutory aggravating
factor. It is not necessary that a conviction have been entered
to constitute this aggravating factor. This factor is also
intended to apply to incidents not resulting in convictions.
Prior convictions already trigger imposition of presumptive
sentencing, or can constitute a separate aggravating factor if
there are three or more Tfelonies (AS 12.55.155(c)(15)) or if there
are repeated instances of similar conduct (AS 12.55.155(c)(21)).
Convictions used for those purposes are not intended to trigger
this aggravating factor. As used in this aggravating factor, the
phrase "same or similar conduct™ 1is not intended to require a
strict analysis of statutory elements of offenses.

Section 8

The amendment to Rule 8 of the Alaska Rules of Criminal Procedure
is specifically intended to reverse the decision in Johnson v.
State. 730 P.2d 175 (Alaska App. 1986) to permit multiple offenses
to be joined for trial when evidence of one offense is admissible
to prove another. It is intended that the determination that
evidence will likely be cross-admissible be made before trial.
This determination depends to a large extent on the state of the
prosecution®"s evidence. The courts should be given great latitude
to structure these pretrial proceedings to rely as much as
possible on offers of proof and other non-testimonial showings, so
as to avoid conducting a mini-trial, and to avoid situations where
defendants use this procedure to obtain pretrial depositions to

which they are not otherwise entitled. The determination on
cross-admissibility may also turn on the precise parameters of a
person®"s defense. A defendant who declines, 1in an ex parte in

camera hearing, to disclose a defense, which could have been
anticipated at this point in the proceedings and which would
render evidence of other offenses inadmissible, should be deemed
to have waived any objection to joinder.

Section 9

As the Alaska Court of Appeals has emphasized, "[a] sexually
abusing parent has tremendous control over his dependent
children. He can pick his time and place to minimize the risk of
discovery."

Soper v. State 731 P.2d 537 (Alaska App. 1987) at 590. Evidence
of past acts is therefore particularly important when there is "
swearing contest between the parent denying unlawful conduct and

a



the child alleging it" because the evidence "may tend to make the
alleged incident appear much more plausible and probable.”™ I1d. at
590-1. However, having heard testimony about patterns of behavior
of many of these offenders, the Legislature finds that the
judiciary has drawn the line too narrowly in excluding evidence of
prior misconduct, particularly as to non-family members. The
Legislature therefore specifically intends to reverse the decision
in Bolden v. State. 720 P.2d 957 (Alaska App. 1986). The intent
of the Legislature is that, 1if the court finds that such prior bad
acts are relevant to a disputed fact at trial under a common
scheme or plan analysis, the court must still balance the
probative impact against the prejudicial effect of the evidence
pursuant to Evidence Rule 403. As used in this rule, the phrase
"similar acts" 1is not intended to be limited to statutory offenses
nor require a strict analysis of statutory elements. It is the
intent of the Legislature that this evidentiary provision will
apply not only to cases involving sexual assault, sexual abuse and
physical abuse against a child, but also to homicides where the
victim is a child and to cases involving unlawful exploitation of
children.
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state-wide participatign ese committees are composed of attorpeys and
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| appreciate your consideration of the court's concerns in this matter.
Wry truly yours,
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BILL NO: CS HB 237 (Judiciary) DATE: February 26, 1S88

TITLE: An act relating to the CONTACT: Barbara Miklos

physical and sexual assault and Executive Director

sexual abuse of children; amending Council on Domestic Violence
Rule 8(a) of the Alaska Rules of and Sexual Assault
Criminal Procedure; amending Rule Dept, of Public Safety

404(b) of the Alaska Rules of Evidence;
and prpviding for an effective date.

1o
0 H
w The Council on Domestic Violence and Sexual Assault
© supports CSHB 237(Judiciary).
or Sections 1 and 2 changes the Jlanguage of the present 2nd
Degree murder and 1st Degree assault statutes, by
substituting the phrase "knowingly engages 1in conduct™ for
"intentionally performs an act". This change simply brings

the language of the statutes 1into accordance with the way
it has been interpreted by the Alaska Court of Appeals.

A

Section 3 allows a charge of 1st Degree Sexual Abuse of a
Minor (SAM 1) to be brought against a person over 18 who
engages in sexual penetration with someone under 16 wt*e 1is
living in the same household and 1is under the offender®s

w =8

T w

Ry i authority, or who has been temporarily entrusted to the
offender”™s care. Under current statute, this offense would
tntttt be classified as SAM I only if the victim were under 13
years of age. Section 4 similarly amends the 2nd Degree
om Sexual Abuse of aMinor (SAM I1) statute to include
situations in which a person over 18 engages in sexual
contact with someone under 16 who is living 1in the same
household and under the offender®s authority, or who has
E L been temporarily entrusted to the offender”s care.
Currently, this offense 1is classified as 3rd Degree Sexual
Abuse of a Minor (SAM 111) if the victim is 13, 14 or 15
years of age. The kind of offense addressed by these

amendments is more likely to be repeated or continuous 1in
nature than a similar assault by someone who does not hold
a position of trust and authority over the child.
Children who have been abused by an authority figure often
have long-term emotional and psychological problems which
stem from the abuse of power and betrayal of trust in

%&i assaults of that nature. The same protection afforded to
children who are abused by a parent should be extended to
children who are abused by other authority figures.

(] 53 Sections 5 and 6 amend AS 12.55.025 to require that a
person convicted of two or more physical or sexual assaults
committed against a minor will be sentenced to some

consecutive period of imprisonment for each conviction.
The length of the consecutive period is to be determined by
the judge in each case.



Section 7 permits consideration of a defendant®s previous
sexual offenses against a minor as an aggravating factor in
determining the presumptive sentence for a crime under AS

11.41.410 - 11.41.460. This enables the court to 1increase
the sentences of those offenders who have repeatedly
victimized children. The aggravating factor applies to
conduct "similar™ to the present offense; the defendant
need not have been tried or convicted for the previous
offense. This further protects child victims, since many

sexual assaults against children do not result in criminal
convictions.

Section 8 modifies Rule 8 of the Alaska Rules of Criminal
Procedure to allow two or more offenses to be charged 1in
the same indictment or information if the offenses are of
the same or sinmilar character and it can be determined
before trial that evidence of one charged offense would
likely be admissible to prove another charged offense, or
the offenses are based on the same act, or two or more acts
are connected together or constitute parts of a common

scheme or plan. Currently, a child may be required ".o
testify at numerous trials under certain circumstances,
(e.g.: if there are multiple victims). Even under the best
circumstances, testifying in court can be extremely
difficult for a child, as s/he may be required to confront
the defendant and relive the abuse again and again. This

amendment will lessen the trauma of the court process for
these victims.

Section 9 amends Rule 404(b) of the Alaska Rules of
Evidence to allow the introduction of evidence, 1in a trial
for physical or sexual assault or abuse of a minor, of
other similar acts by the defendant towards children in
order to show a common scheme or plan. This evidence is
allowable only if the prior offenses are reasonably recent,
similar to the offense charged, and committed against

persons similar to the prosecuting witness. Many sex
offenders follow a pattern 1in their offenses. Evidence of
previous similar acts 1is 1important to establish a framework
in which the jury may fairly evaluate the victim"s

testimony regarding the charged acts.

Section 10 provides that the changes to the evidence rules
made in section 9 applies to acts and offenses committed
before the effective date of the bill. Section 11
establishes an immediate effective date.

Arthur English
Commissioner
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MEMORANDUM May 5, 1987

SUBJECT: Constitutionality of CSHB 237 (HESS)
(Jury unanimity/ex post facto laws)

TO: Representative John Sund
Chair, House Judiciary Committee

FROM: Keith B. Levy
Legislative Counsel

You have asked for an analysis of the constitutional issues
raised by CSHB 237(HESS). The two issues of which you
should be aware relate to the constitutional requirement of
jury unanimity to sustain a guilty verdict and the proscrip-
tion against ex post facto laws.

l. JURY UNANIMITY.

CSHB 237(HESS) defines several new offenses to make illegal
a "pattern or practice” of conduct. That term is defined to
mean three or more incidents of the prohibited conduct.
Section 8 of the bill adds a new provision of J.aw which,
states, in part, that in a prosecution for an offense
requiring a "pattern or practice"” of prohibited conduct,
"each juror in a jury trial must be convinced beyond a rea-
sonable doubt that at least three incidents of prohibited
conduct occurred, but the jury need not be unanimous as to
the particular incidents.” The issue of jury unanimity was
discussed in Covington v. State. 703 P.2d 436 (Alaska App.
1985). Owverturning a conviction for sexual abuse of a
minor, the court said:

: a conviction may properly be entered only if the
jury unanimously finds that all essential elements of
the offense charged were proved beyond a reasonable

doubt. 7h«9 all furors must agree that the defendant
committed a single offense. State v. James, 698 P.2d
1161 (Alaska 1985). Where one jury instruction may

encompass two separate incidents, the trial judge must
instruct the jury that if a guilty verdict is returned,
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the jurors must be unanimous as to the incident or
incidents of which they find the defendant guilty.
Covington, at 440.

The provision in CSHB 237(HESS) permitting the jury to reach
a verdict even though the individual jurors do not agree on
the specific incidents necessary for the conviction appears
to be in direct conflict with the court's holding in
Covington.

It is my understanding that this provision was included in
the draft by the Department of Law in the hopes of circum-
venting or overturning the Covington decision. While it is
possible that the Alaska Supreme Court could take, a
different view of Covington in the future, there is nothing
in existing Alaska case law to support a waiver of the jury
unanimity requirement.

. USE OF ACTS COMMITTED BEFORE EFFECTIVE DATE OF THE BILL
TO ESTABLISH CRIMINAL PATTERN OR PRACTICE.

As noted above, CSHB 237(HESS) creates several new offenses
requiring the prosecution to establish a "pattern or
practice” of criminal activity, defined to mean at least
three incidents. AS 11.41.600(4), added by sec. 8 of the

bill, provides that as many as two of the three required
incidents may have occurred before the effective date of the
bill. As a general rule, making criminal an act which was

not criminal when done, or increasing the penalty for tjae
act, violates the constitutional proscription against ex
post facto laws.

There is some precedent in the federal racketeering law
(R.1.C.0.) for making criminal a pattern or practice of
activity when some of the activity occurred before the Ilaw

was enacted. The cases under the R.I.C.O. statutes do pro-
vide some support for using past activity to establish a
crime. One commentator has found other support for this

position citing a number of federal cases:

Although an act not unlawful when committed may not be
made the basis of criminal liability, a statute pre-
scribing punishment for continuing the action is not
invalid as ex post facto. Sutherland, Statutory Con-
struction, sec. 42.10 (4th ed. 1986).
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However, there is an exception to this rule worth noting.
Application of a perjury statute based on inconsistent
statements, one of which occurred before enactment of the
perjury statute, was held to be an impermissible ex post
facto application. Uu.Ss. v. Bell, 371 F. Supp. 220 (E.D.
Texas 1973).

In any case, the federal cases are not binding on the Alaska
Supreme Court, and moreover, the R.I.C.O. statutes are dis-
tinguishable from the provisions of CSHB 237(HESS). There-
fore, despite the possibility that the provision could be
upheld, AS 11.41.600(4) still presents some constitutional
problems.

Under 18 U.S.C. 1962, it is a crime to receive income from a
"pattern of racketeering activity.” The term "pattern of
racketeering activity" is defined ir. 18 U.S.C. 1961(5) to
require at least two acts of racketeering activity, one of
which occurred after the effective date of the racketeering
law. This law has been upheld against challenges based on
the ex post facto clause of the federal constitution. In
U.S. v. Campanale, 518 F.2d 352 (9th Cir. 1975), the court
said:

The speculation that by relying to any extent on acts
prior to its effective date the statute risks contra-
vening the prohibitions of U.S. Const, art. 1, sec. 9,
cl. 3, against the passage of bills of attainder or ex
post facto laws is not unreasonable. The same thought
occurred to Congress, and the statute was~drafted so as
to avoid this possible unconstitutionality. This was
done by defining "pattern of racketeering activity" to
require one act of racketeering activity after the
effective date of the chapter. Campanale, at 364.

However, the court did note that each incident of racketeer-
ing activity "must be an act in itself subject to criminal
sanction and any proscribed act in the pattern must violate
an independent statute." Campanale, n. 34, at 364. The
court also observed that the penalties imposed under
R.1.C.O. are "no greater than the penalties imposed for many
of the substantive offenses constituting racketeering
activity." Campanale, n. 36, at 365.

The R.I.C.O. provisions that were upheld are very different
from the provisions of CSHB 237(HESS). For example, sec. 1
of the bill amends AS 11.41.110(a) to add a new circumstance
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under which a person may be guilty of murder in the second
degree. The offense is committed if, "under circumstances
manifesting an extreme indifference to the welfare of a
child under the age of 16, the person engages in a pattern
or practice of abuse or gross neglect of the child that
results in the death of the child.” Under AS 11.41.600(4),
as many as two of the .three incidents of abuse or neglect
required for conviction may have occurred before the effec-
tive date of the bill. Accordingly, a person may be con-
victed of murder in the second degree for acts which, when
committed, were at most assault and possibly not criminal at
all.

The argument in support of the validity of this r.esult under
the R.i.C.O. statute is that a person who has abused a child

before the effective date of the bill is on notice that fur-
ther abuse resulting in death will amount to murder in the
second degree. The difficulty is that the final act after
the effective date of the bill in and of itself is not mur-
der in the second degree. The prior acts are an element of
the offense even though they may not be independent
offenses. If the court finds this to be a requirement for
making the prior acts an element of the offense, it will

have to find AS 11.41.600(4) unconstitutional.

The cases noted above are supportive of the questioned pro-
visions of CSHB 237(HESS) but they are by no means con-
clusive. In my opinion, the validity of AS 11.41.600(4)
remains an open question.

1. EX POST FACTO APPLICATION OF CHANGE IN RfILES OF
EVIDENCE.

Section 14 of CSHB 237(HESS) makes an amendment to Alaska
Rule of Evidence 404 apply retroactively to acts and
offenses committed before the effective date of the bill.
That amendment, contained in sec. 13 of the bill, makes
evidence of prior acts of the defendant involving the same
or another victim admissible to prove the defendant's
disposition to commit certain offenses. In Moor v. State,
709 P.2d 498 (Alaska App. 1985), the Alaska Court of Appeals
specifically rejected the Department of Law's argument that
incidents of sexual abuse with a different victim are admis-
sible in sexual abuse cases to show "lewd disposition."
Thus, the retroactive application of sec. 13 allows the
state to introduce evidence in a criminal prosecution even
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though the evidence would not have been admissible at the
time the offense was committed.

The constitutional proscription against ex post facto laws
includes laws which alter the legal rules of evidence and
receive less or different testimony than was required when
the offense was committed. As one commentator noted:

Changes in the law of evidence making it easier to
prove guilt than was the case when an offense was com-
mitted is obviously prejudicial to the interests of the

accused. Repeal of a law making certain evidence
inadmissible is ex post facto to offenses committed
prior to the repealing act. Sutherland, Statutory Con-

struction, sec. 42.07 (4th ed. 1986).

Of course not all changes in the rules of evidence amount to
illegal ex post facto laws. The United States Supreme Court
summed up the issue this way:

: noex post facto violation occursif the change
effected is merely procedural, and does "not increase
the punishment nor change the ingredients of the
offense or the ultimate facts necessary to establish
guilt.” Alteration of a substantial right, however, is
not merely procedural, even if the statute takes a
seemingly procedural form. Weaver v. Graham, 450 U.S.
24, 67 L.Ed.2d 17, 23, n. 12-(T9'8'l).

Thus, if sec. 13 of CSHB 237(HESS) alters ordeprives a
defendant of a substantial right, it may not
constitutionally be applied- retroactively. As noted below,
there is substantial case law supporting the argument that a
seemingly procedural amendment does in fact alter a
substantial right, and therefore retroactive application of
such a change is unconstitutional.

In a very recent case before the Alaska Court of Appeals, an
attempt by the Department of Law to limit the application of
the ex post facto clauses was firmly rejected. State, v.
Creekpaum, File No. A-1228, _  P.2d (Alaska App. 1987).
The court held that an extension of tEe statute of limita-
tions under which the defendant could have been prosecuted
amounted to an unconstitutional ex post facto law.

The Creekpaum case dealt with the issue of whether the stat-
ute of limitations is merely a procedural issue or a
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substantive right which may not be applied retroactively.
The court concluded:

although we find the issue to be a close one, we
are persuaded that a criminal statute of limitations s
not merely procedural, but operates as a substantive
right for ex post facto purposes. While such a statute
does not directly establish the elements of an offense,
it is closely related thereto, since it limits the cir-
cumstances under which guilt may be found and is aimed
at preserving the accuracy and basic integrity of the
adjudicative process in which the guilt or innocence of
the accused is ultimately decided. We hold, therefore,
that the ex post facto clauses of the Alaska, and United
States Constitutions prohibit a retrospective change in
the statute of limitations in a criminal case when the
change operates to the detriment of the accused.
Creekpaum, at 22.

The Department of Law argued that substantive criminal law
refers only to statutes which define what acts are criminal
or which prescribe the penalties for criminal acts: all
other aspects of the law affecting criminal proceedings are
procedural. Creekpaum, at 5. If this were true, then retro-
active application of sec. 13 of CSHB 237(HESS) would
probably not present a constitutional problem. However, the
court rejected this argument and found that it is not
supported by the holdings of the United States Supreme
Court. Creekpaum, at 6. Instead, the court ruled:

In our view, a'substantive change in the law is'one
that works a disadvantage to the accused either
directly, by altering the requisite elements of the
offense, or indirectly, by impairing important rights
that are related to the substance of the offense —
those rights meant to assure fairness in the ultimate
adjudication of guilt or innocence. As the Supreme
Court has held: "It is sufficient now to say that a
statute belongs to the protected class which by its
necessary operation and in its relation to the offense,
or its consequences, alters the situation of the
accused to his disadvantage." Creekpaum, at 12 - 13.
(Citations omitted.)

Other jurisdictions have also found that seemingly proce-
dural changes were in fact substantive for ex post facto
purposes. State v. Schreuder, 726 P.2d 1215 (Utah 1986)
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involved a statute that prohibited a conviction based solely

on uncorroborated accomplice testimony. The statute was in
effect at the time the defendant committed the offense, but
was subsequently repealed. The court ruled that retroactive

application of the statute:

. would lessen the amount of proof necessary to
convict defendant and thereby deprive defendant of a
substantial right that the law gave her at the time of
the murder. Therefore, application of section 77-17-7
would fall within the classes of changes prohibited by
the ex post facto clause. Schreuder, at 1218.

In State v. Edwards, 701 P.2d 508 (Wash. 1985), the
Washington Supreme Court ruled unconstitutional the retro-
active application of an amendment to the murder statute
defining the offense to require that the victim die within
three years rather than the common law requirement of one
year that was in effect when the offense was committed. The
court found the retroactive application of the amendment
offensive in several ways and specifically stated:

the amendment alters the rules of evidence by
receiving different testimony than required or permit-
ted at the time of the crime since the State may prove
different facts than it had to prove when the crime was
committed. * * * Such an enactment violates state and
federal constitutional prohibitions against ex post
facto legislation. Edwards, at 512 - 513.

All of these cases 6learly indicate that there is at'least a
significant possibility that the Alaska Supreme Court, if
faced with the question, would find the retroactive applica-
tion of the amendment to the Rules of Evidence contained in
secs. 13 and 14 of CSHB 237(HESS) an unconstitutional ex

post facto law. Substantive evidence that was not
admissible at the time a defendant committed an offense
would become admissible at that defendant's trial. The case

law clearly indicates that the retroactive application of
such a provision raises substantial constitutional

questions.
If | may be of further assistance, please advise.

KBL:mkr
mil/ll 7
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MEMORANDUM

January 21, 1988

TO: House Judiciary Committee
FROM: Representative Fran Ulmer
SUBJECT: House Bill 237

The proposed CS which you have in front of you today,

differs from original House Bill 237 in several significant ways.
The original bill proposed combining several instances of
abuse into a new offense a pattern or practice of abuse. This

approach was designed to permit the court to try several
instances of abuse under one charge in one trial so that in cases
like Covington where the child victim could not identify with
precision the time, date and place of each act of abuse, it would
be possible to convict the offender of abuse.

During the interim, I have had many discussions with
individuals regarding this approach. We have researched other
states to see whether similar legislation has been adopted. Only
the State of Washington has approached <child abuse in this
manner, with the passage of a new statute last spring. As of
this date, there have been no prosecutions under that section or
any appellate efforts to shed light on its constitutionality. As

you may remember from earlier testimony, the concern which the
public defender has regarding the "pattern or practice"™ charge is

the constitutional requirement for a unanimous jury. Her
argument is that if you have several instances of abuse combined
in a "pattern or practice"™ <charge that the jury may not be

unanimous as to which incidents occurred and which were committed
by the defendant.

Although there is considerable debate about how the court
might interpret the unanimous jury requirement in any challenge

to this new "pattern or practice” <charge, | have avoided this
debate in this proposed CS by attempting to solve the problem in
a different way. The CS no longer has a pattern or practice
charge for either physical or sexual abuse or assault. Instead,

the CS changes court rules which permit related cases to be tried
together.
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The question as to whether a court should sever or join a
case rests on a variety of factors, including the economy of
justice, the similarity and related nature of the ~charged
offenses, potential prejudice to the accused, convenience to the
parties, and other factors.

CS HB 237 <clarifies that cases should be joined if the
evidence of one charged offense would be admissible to prove

another charged offense. It is preferable to do so for many of
the parties involved; certainly for the court system and for the
efficiency of the administration of justice. It will save money
and time. It accomplishes part of what | had hoped to accomplish

with a pattern or practice, but avoids the constitutional issue
altogether.

Another major change in the proposed CS is new language

amending Rule 404. This new language is a recommendation from
the legislative committee of S.T.A.R. (Standing Together Against
Rape) and, | believe, is more narrowly focused in a way which

directly accomplishes the objective.

The third major change in the CS is the addition of an
aggravating factor to be considered at sentencing so that the
judge considers additional time for those offenders who abuse or
assault minor victims more than once.

The next major difference in the proposed CS is a definition
of the phrase”over whom the offender had authority". This
proposed new language will clarify that it is intended to cover
not only those individuals who reside within the householdof the
victim, (e.g., a live-in boyfriend), butalso cover someone who
is caring for the child, like a babysitter.

The final major difference between this CS and the original
bill is the addition of a section which clarifies sentencing for
concurrent and consecutive terms. Representative Ramona Barnes
introduced a bill which was passed by the Legislature and has
been interpreted by the courts to mean something quite different
than what was originally intended. Sections 4 and 5 are an
effort to restore some balance: if the offender is convicted of
multiple charges, his sentences should not all run concurrently.

In summary, this proposed CS deals with the issues of
joinder of <cases, admissibility of wevidence, sentencing for
multiple offenders. I sincerely hope that after the testimony
from individuals who have experience with prosecuting these
cases, we'll have a clearer understanding of how these changes
will have a positive effect on the administration of criminal
justice in Alaska.
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BY THE HEALTH, EDUCATION AND
IN THE HOUSE SOCIAL SERVICES COMMITTEE

CS FOR HOUSE BILL NO. 237 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL
For an Act entitled: "An Act relating to murder, assault, and the physical
and sexual abuse of children; amending Rule 404 of
the Alaska Rules of Evidence; andproviding for an

effective date."
BE IT ENACTED BY THE LEGISLATUREOF THE STATE OF ALASKA:
* Section 1. AS 11.41.110(a) is amended to read:
(a) A person commits the crime of murder in the second degree if

(1) with intent to cause serious physical injury to another
person or knowing that the conduct is substantially certain to cause
death or serious physical injury to another person, the person causes
the death of any person;

(2) the person knowingly engages in conduct [INTENTIONALLY
PERFORMS AN ACT] that results in the death of another person under
circumstances manifesting an extreme indifference to the value of
human life; [OR]

(3) acting either alone or with one or more persons, the
person commits or attempts to commit arson in the first degree, kid—
napping, sexual assault in the first degree under AS 11.41.410(a)(1)
or (2), sexual assault in the second degree, burglaryin the first
degree, escape in the first or second degree, or robbery in any degree
and, in the course of or in furtherance of that crime, or in immediate
flight from that crime, any person causes the death of a person other
than one of the participants; or

(4) under circumstances manifesting an extreme indifference
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to the welfare of a child under the age of 16, the person engages in a
pattern or practice of abuse or gross neglect of the <child that re—
sults in the death of the child.
Sec. 2. AS 11.41.110 1is amended by adding a new subsection to read:
(¢c) In this section, "abuse or gross neglect” includes inten—
tional bodily impact, restraint, confinement, administration of lethal
chemicals or drugs that create a substantial and wunjustifiable risk
that the child will suffer serious physical injury, or knowingly
exposing the child to conditions which create a substantial risk that
the child will suffer serious physical injury due to burns, hypother —
mia, or suffocation.
Sec. 3. AS 11.41.200(a) 1is amended to read:
(a) A person commits the crime of assault in the first degree if
(1) that person recklessly causes serious physical injury
to another by means of a dangerous instrument;
(2) with intent to cause serious physical injury to anoth-—
er, the person causes serious physical injury to any person; [OR]
(3) the person knowingly engages in conduct [INTENTIONALLY
PERFORMS AN ACT] that results in serious physical injury to another
under circumstances manifesting extreme indifference to the value of
human life; or
(4) the person engages in a pattern or practice of abuse or
gross neglect of a child under the age of 16 that results in serious
physical injury to the child.
Sec. 4. AS 11.41.200 is amended by adding a new subsection to read:
(c) In this section, "abuse or gross neglect"” includes inten—
tional bodily impact, restraint, confinement, administration of lethal
chemicals or drugs that create a substantial and wunjustifiable risk

that the child will suffer se. ious physical injury, or knowingly
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exposing the child to conditions which create a substantial risk that
the child will suffer serious physical injury due to burns, hypo—
thermia, or suffocation.

* Sec. 5. AS 11.41 is amended by adding new sections to read:

Sec. 11.41.441. REPEATED SEXUAL ABUSE OF A MINOR IN THE FIRST

DEGREE. (a) A person commits the crime of repeated sexual abuse of a
minor in the first degree if, being 16 years of age or older and
having authority over a child under the age ofl3, theperson engages

in a pattern or practice of sexual penetration with a child who is
under 13 years of age or aids, 1induces, causes, Or encourages a person
who is under 13 years of age to engage in a pattern orpractice of
sexual penetration with another person.

(b) Repeated sexual abuse of a minor in the firstdegree is an
unclassified felony and is punishable as provided in AS 12.55.

Sec. 11.41.442. REPEATED SEXUAL ABUSE OF A MINOR IN THE SECOND
DEGREE. (a) A person commits the crime of repeated sexual abuse of a
minor in the second degree if, being 16 years of age or older and
having authority over a child under the age ofl6, theoffender

(1) engages 1in a pattern or practice of sexual penetration
with a child who is 13, 14, or 15 years of age and at least three
years younger than the person, or aids, induces, causes, Or encourages
a child who 1is 13, 14, or 15 years of age and at least three years
younger than the person to engage in a pattern or practice of sexual
penetration with another person; or

(2) engages in a pattern or practice of sexual contact with
a child who is under 13 years of age or aids, induces, causes, or
encourages a child under 13 years of age to engage in a pattern or
practice of sexual contact with another person.

(b) Repeated sexual abuse of a minor in the second degree is a
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clans A felony.
Sec. 6. AS 11.41 is amended by adding a new section to read:

Sec. 11.41.444. REPEATED SEXUAL ABUSE OF A MINOR IN THE THIRD
DEGREE. (a) A person commits the crime of repeated sexual abuse of a
minor in the third degree if

(1) being 16 years of age or older and having authority
over a child under the age of 16, the person engages in a pattern or
practice of sexual contact with a child who is 13, 14, or 15 years of
age and at least three years younger than the person, or aids, in—
duces, causes, or encourages a child who is 13, 14, or 15 years of age
and at least three years younger than the person to engage in a pat—
tern or practice of sexual contact with another person; or

(2) being under 16 years of age and having authority over a
child under the age of 13, the person engages in a pattern or practice
of sexual penetration or sexual contact with a child who is under 13
years of age and at least three years younger than the person.

(b) Repeated sexual abuse of a minor in the third degree is
class B felony.

Sec. 7. AS 11.41.445 1is amended to read:

Sec. 11.41.445. AFFIRMATIVE DEFENSES [GENERAL PROVISIONS]. ©))
In a prosecution under AS 11.41.434 - 11.41.444 [AS 11.41.434 - 11.-
41.440] it is an affirmative defense that, at the time of the alleged
offense, the victim was the legal spouse of the defendant wunless the
offense was committed without the consent of the victin.

(b) In a prosecution under AS 11.41.410 - 11.41.444 [AS 11.-
41.410 - 11.41.440], whenever a provision of law defining an offense
depends upon a victim"s being under a certain age, it is an affirma—
tive defense that, at the time of the alleged offense, the defendant

reasonably believed the victim to be that age or older, unless the
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victim was undky 13 years of ae a the time of the alleged offense.
* S 8 A 1141 is averosd by adding rew sections to read
ATAE 6 30\ |
3o 1141600, PATENQRARACTIE  In @ prosecution Lok
this chapter for an offense that Incluckes as are of Its elements that
a person ececedl In a “pattem or practice” of condct toverd a child
(1t s ot that the person e separately
charced with specific incidents o mPrOhlbltEd conclct, honeve, prose-
cution for separate incicents s not preclucedt |
(2) to Support & conviction, each juror in a Lury trial
M&t e convinced bayond a reasonable coutt that at least three inci-
onts of prohibited Conoict ocourred, but the jury nesd not ke unani-
MG &6 10 %art;%ular mmds\ryl[t)s; T "
if a IS Separate with a specific
incident_o} rohibitep(?r%nda 1S foﬁ%r noty quilty of & ingi%Ient,
thattmdeaﬁ my not ke relied yon to establish the pattern or
ractice
: (@ incicents oocurring before the effective cate of the
law establishing the offense used o establish the pattem o
practice as long & there was at least oe incident that  oocumed
after the effective cete of the law
Sc 1141610, DEANTIONS  In this chapter
(1) "heving authority over a child” nears
| child IS entrusted to theperson's cae  ty
authority of lay |
o (B{_ te child is the person's s or daughter, includ-
Ing an illegitimate or adopted child, or astepchild;,
?C) the person resices asamenbe of a social unit in
the e housenolois the child; or
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D the child res ben temporarily entrusted to the
PErson's carg; , o

N "nattemn or practice” nears three or nore incicents  of

te prohibited condct.
*Se 9 A 1181.250@) Is averoed to read

(@ Forpumosss of sentenoing under A 1255, all offenses
defined In this title, exoept muckr in the first ad second degree
sexual assault in the first degree, sexual duse of a mnor in the
first cegree, repeated sexual aouse of aminor in the first  degree
misoonalict involving @ controlled substance in the first  degree, and
kidnapping, are classified on the besis of thelr seriousness, accord
Ing 1o the l;fpeof Inury - characteristically cased or risked by
conmission of the offense ad the culpability of the offender.  Boa
for mucer in the first and seoordl cegree, sexual assault in the first
oegree, sexual ause of aminor in the first degree, repeated sexud
e of aminor in the first cegree, misoondlct involving @ cont
trolled substance in the first cegree, ad kidnapping, the offenses in
this title are classified into the folipvwng categories.

(1) class Afelonies, which characteristically involve
conclct resulting in serious physical injury or a substantial risk  of
Serious physical Injury to a person; o

J) class “Bfelonies, which characteristically involve
conclct resulting In less severe violence against a person then class
Afelonies, agyravated offenses against property interests, or af
gravated offenses against Pub,llc administration or orcer:

(3) class Cfelonies, which characteristically involve
conclet serious enough to cesenve felony classification but ot seri-
o6 guon o ke classified & Aor Bfelonies,

(A class Amstemeanors, which characteristically - involve
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less severe violence against a person, less serlous offenses aglgal
P erty interests, less serious offenses public  adminis-
ration” or orcler, or less serious offenses agalnst publlc hedlth and
oboerwtmn felonies:
S() class B mistemesnors, which characterlstlcally Involve
amnor risk or physical i th[er o aperson minr offenses - against
Joerty Interests, mnor offenses acT1a| Publlc administration or
r, or minor offenses against public health
6) violations V\hCh characterlstlcally invove coddct
inappropriate to an orderly Society b wiich cb not cenote cnmlnal
ity In thelr commission
10 A118L 250(bg IS aneroed to read
(0) Tre classification of each felony cefined In thistitle,
except mudkr in the first ad second ceee, el assalt in e
first cecree, sexual aouse of aminor inthe first cegree, repeated
sexual e of aminor in the first cegree, m involing a
controlled sttstance in the first cegree, al kichepping, IS cesigpat-
e In the section defining it. A felony o Adska law cefined
outsick this title for which ro penalty 1s specifically proviced Is a
Class CfelonY
S 1L A 1255.0350h) |sarranh:ito readt
(0) Uxn convction of an offense, a oefencert Wo i ot an
organization Ny be sentenced to pa}/f s othervuse specified In
te provision of law defining the offense, a fine of no e then
(1) S0 for mudr in the first or seoond g
sexual assallt in the first cegree, sexl due of a mnor n te
first cegree, repeated sexual aouge of amnor in the first cegree,
k|dnapp|ng or msmndu invoving a controlled sutstanee in the

first degree
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50000 for aclass A B or Celony;
5,000 for a class Amsiean,
SL000 for a class Bmischean,
S0 for a violation.
*$ 12 A1255.125) 1s aveosd to read
(1)  Adefendant convicted of seyudl assault in the first degree™
repected se xuald:wefammr in the first degres, or sexual aluee
f mnor in lhef st ceoree nay e sentenced 0 a definite tm of
|somento nqeﬂm%g&wstHdGEMMM%ﬂﬁ
\e tems, S 0 & [proviced In
581%%?155 175: !
f the offense IS a |rst eIon conviction al ooes
ot |nvo|ve urcmstames described In (2) of this subsection,  elght

eals,
y () 1f the offense is afirst feIony conviction, ad the
oefencant possessed a firearm, Used a cBgRroLs Instrument, or - CaLsd
serious physical injury cring the  crmission of e offense, 10
eals,
4 3 It the offense is asecond felony conviction, 15 years,
if the offense s athirdfelony conviction, % years
*S 13 e404 Maska Rules of Evidence, is avethl by at
I8V subsection to read
Cadl\btwﬂstardmg of this rule, In a prosecution for
ph¥$l assault unor sexual miscorelet with a child ncer e ap
avicence of rlor acts of te cefercent invoning e g Or
anather victim is admssmle to oithe cefencant's disposition 10
cqvmnt the offense,
*Sc 14 Section 13 of this Adt s retroactive ad applies
(1) to evidenceof acts conmitted before the effective cete of
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In trials involving offenses conmtted before the  effective
Ths At takes effect immeciately under A5 01.10.070(c).
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IN THE LEAS ATUFE O THE STATE OF AAKA

AFTEENTH LBHSLA'AIUEHLL- ARST EN
For an At entitled: "An Adt relating to murcy, assault, ad the physical
adl sexual ee of children;  the admissibility  of
certain evicence In criminal - prosecutions; - avendig
Rule 404 of the Alaska Rules of Euicence: and provic-

Ing for an effective cate.”

B (T ENCTED BY THE LEGISL ATURE (F THE STATE OF A KA
*Section 1 A 1141.110(a) Is ameroedl to read: |
a) Aperson comnts the cne of muckr in the second cegree if
(15)e_rvs\?tnh Intent to case Serious physical injury to another
person or krowing that the condlt is substantially certain to caee
ceath or serious physical injury to another person, the person CaLses
be sz = knowing In conclct  INTENTIONALLY

S In

FEKR\M&ZC‘] th%%rs_r%nsults in‘the ceath of another person under
arustances manifesting an exreme indifference to the value of

mnlife, (R |
3 actlgé; either alone or with ge or nore persons,  the
PErSON oS or attenots to conmit arson in the first degree,  kidk

repoing, el assault in the first cegree udr /5 114 .41'0(@)(12
or (2), sexua assaﬂ%tfm%he% dagrgee, bur%lbare/ery In the firs

(3 In the first or ee, Or rondary in e
0, in mrse of or In furtherance of that crime, or ina?/ e
flight from that crime, any person caLses the ceath of a person other
ten are of the participants; or
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54) ~ Unger clreustances manifesting an extrene: indlifference
o the welfare of a child uncer the &g of 16, the person engeoes in a
ﬁ{aette[]nlgr practice of atuse of the child that results in the ceath of
* S0 2 A 114110 is avercedl by adding a rew suibsection to readt
() In this section, "abuse" Incluces hodily Inpect, restraint,
" 0r corfinement |
*S 3 A 1141200@) Is aveckd o read _ _
(a) Aperson commits the crine of assault In the first cegree if
(1) that personrecklessly cases serious physical Injury
to athe by mers of a cangprous Instrument
(2] with intent 10 cauge serious phtymcal injury to_anoth
er, the person causes serious physical injury fo perso’Gr'E\[,rI
(3) the person knowingly engeces In codax | Y
FEROVG AVACT) that results in Serious physica mkury o another
m ﬂwrstarces manifesting edrame indifference to e value of
ife; or
4) the &RCES In a pattern or practice of aouse of
%ghilﬁl_lgxgbz the a&gr%(%n 16 f%resultgaﬁn serioug physical injury to
child.
* S 4 A 1141200 is avenckd by aocing a rewsubsection to readt
(©  Inthis section, "abuse" incluces bodlly inpect, restraint,
o cofinemet . . L
*Se 5 A 1AL is aveckd by adding rewsections to read
L G
a comis the i of 5 of a
minor m&wetir%ee If, being 16 years of ap or older au
having authority over a childl uncer the & of. 16, the person engeoes
In a pattern o practice of sexual penetration with a child wo is
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unckr 13 years of age or aids, Inolices, CaLses, Or encourages a
WO IS u%%rar Bye% of ap 0 egpe In @ pattem or a%?actigeem%?
sexudl penetration with another person,. |

(0) Repected sexual aouse of a minor in the first cegree IS an
unclassified felony and is punishable & provided in A 1256,

Sec 1141442 DA AEFAMRIN TH N
(HRE t(ng)e Aperson comits the: crine of repeated sexual douge of a
minor in the seoond cegree I, being 16 years of ap or older au
having authority over a child uncr the &g of 16, the offender
(1) ‘ewpoes in a pattern or practice of sexual penetration
wthachidwois 13 14 or Hyears of ap ad at least three
years younger then the person, or aids, InOLIOeS, CaLSes, OF enoourages
achild wois 13 14, or 5 years of apadat least three years
wn%er than the personto encege In a pattern or practice of s
penetration With another person; or

~(2) enopoes in a pattem or practice of sexual contact with
achlld\/\rmshulger ulgb}/e%rs of E(\;Ef or talds, InoLICes, catutses or
enooUraes a ch of e to in a pattem or
practiggegf sexual oontact vvlyﬂenarsanothea‘f:ppersc;erggage . |

(0) Repected sexual aouse of aminor in the second cegree IS a
Class Afelony. |

* S 6. A IL4L is ameroedl by aoding & rew section to readt

Sec. 1141444 RN AEFAMR N THE THD
[(HRE &z% Aperson comits the one of repeated sexual aouse of a
minor in the third da%ee If | |

(1) being 16 years of ap or older and heving authority

over & chilol uncer the &g of 16, the person Ina pattem o
practice of sexual contact with achild wo is 13 14, or B years of
ap aul a least three years younger then the person, or  aids
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Inolioes, cases, or encorages achildwo is13 14, or - 1 yearsof
ap aul at least three years younger then theperson toetece I a
pattem or gractlce of sexual contact with person: or |

) beirg under 16 years of age and beving athority over a
child under the e of 16, the person enCeoes In a pattem or practice
of sexufal pen;%al% |or sw}al corr[actvmﬂwa%mvgo s uder 13

50 east three years younger |
™ : Torm g A1 o amiar 1 e ird hgee is 2
class Bfelony.

*So 7 A TLALAS is averoa to read
Sec. 1141445, ARRVAVE CHENES KCH\H%GL PRCMSO\% 43Z{a)
In a prosecution uncer A 1041434 - 11414 A5 114143 -
11.41.440]ﬂ|t IS an affirmative defense that, at the time of the
alleged cifense, the victim wes the legal spouse of the cfencint
Unless the offense wes committed without the consert of the victim
Sb) In a prosecution unckr A5 1141410 - 1141444 A 11-
41410 - 1141.440], whenever @ piovision of law defining an offense
cRards L a victim's being undey a certain agg, it IS an affirme-
tive defense that, at the time of the alleged offense, the  defendhrt
reasonably believed the victim to ke that ap or older, wnless tre
victim wes under 13 years of ae at the tine of the alleged offense.
* S 8 A 1141 is ek by adding rew sections to read
AAE 6. 30N |

S 11416000 PATENGRFRACTIE  In @ prosecution  uncer
this chapter for an offense that Includes as are of Its elements that
a [RrSN In a "pattemn or practice” of conclt toverd a child

() " itismt neoessay that the person ke separately

charged with specific incidents of prohibited conclct, honever, prose-
cution for seperate incidents s ot precluced
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(2) to Support @ conviction, each | H]uror In a{ury trial
m&t e convinced beyond a reasonable coutx that at least thiee inci-
okrts of prohibited conclct oocurredout the jury nesd not ke nani-
MG & 10 gartlcular Incidents;
?) if 2 person W IS separately with a specific
Incicent of prohibited condlict i foundl ot %un of a Incident,
thatt mgeﬂnt maynot te relied won to establish thepattem or
ractice
: 4) " Incidents occurmng before the effective cate of the
law establishing the offense usad to establish the pattem or
practice & long as there ves af least e incident that  occued
after the effective date of the law
Sc. 1141610, CEANTIONS In this chapter
(1) "having authority over a chilo" nears
child IS entrusted to the person's  care by
authority of [aw,
B) the child js the person's son or ceughter, incluc:
Ing an illegitimate or acopted child, or a stepehild;
?C) the person resides & a menter of a Social unit in
the e householdlas the child; or
0 thechild tes ten temporarily entsted  to the
persons Carg
(2) "pattemor practice" mers three or nre incidents  of
te prohibited conclct
*S0 9 A 1181.250(@) Is avekd to read
@ For of sentencing under A5 1255, all offenses
cefined In this title, except rnrderlnthe first ad seoond g
sl assallt in the f |rst e sexualahseo a mnor in” the
first cegree, repeated sexual aouge of aminor i the first cegree,
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misoonalct invpiving a controlled substance in the first  degree, and
kidhapoing, are classified on the besis of their seriousness,  acoorch
Ing to the type of Injury characteristically cased or risked by
conmission of the offense and the culpability of the offender. - Except
for murcer in the first adl second cegree, Sexual assault in the first
oegree, sexual duse of @ minor in the first cegree, repedted s
e of amor in the first cegree, miscodlct involving @ con:
trolled suostance in the first cegree, and kichapping, the offenses in
this title are classified into the folloyvlng cafegories.

(1) class Afelonies, which characteristically involve
conclct resulting in serious physical injury or a substantial risk  of
serious physical Injury to aperson, o

?/23).c|as_s B felonies, which characteristically involve
conclct resulting in less severe violence against a person then class
Afelonies, apgravated offenses against property Interests, or ay
gravated offenses against public aoministration or orcer,

(3) class” Cfelonies, whch characteristically involve
oonclct serious enouch to cesenve felony classification but ot seri-
o5 euon to e classified & Aor Bfelonies,

(4)  class Amstemeanors, which characteristically  involve
less severe Violence against a person, less serious - offenses aaagﬁnst
ProFerty interests, eSS seriols offenses against public admin:
ration (t)rr]aﬁr?elr, or less serious offenses against public health and
ceoary then felonies;

| .(E) class B isdemeanos, which characteristically involve
aminr risk or physical Injury to a person, minor offenses  against
pr%erty Interests, mnor offenses against Publlc administration or

order, or minor offenses agginst public health ad ceeanry
(6) violations, which characteristically involve corcla
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Inappropriate to an orderty society but whion o not denote criminal-
ity In their commisson
* S 100 A 1181.250(b) Is averosd to readt
(0) Tre classification of eacn felony cefired in- this title,
exoept murckr in the first andl seoond cegree, sexual assault In te
first dgrgee sexual duse of aminor inthe first cegree, repested
sexual ause of aminor in the first cegree, mi mvoIvmg a
controlled sutstance i e first degree, and kickapp urg 1S rq
gl in the section defining it. A felony under Alsa lawdefined
OPtSId% ¥h||s title for which ro penlty Is specifically proviced is a
class Cfelony.
*& 1l A31245 1S m&ﬁﬂ%aMM|onto readt
S 1245025, AR STARMANIS I prosecution
for an offense, evicence of a prior Inconsistent statement of a Wit-
ness, if believed by the trier of fact, is sufficient to Supot a
conviction
*Se 12 A 125030) |sa1m:Edto readt
() U  conviction of an offense, aokfencant wo IS not an
organization ndy ke sentenced to pe?/r TES othervvlse specified In
the provision of law defining the offense, a fine of o mre then
(1l) §R000 for nucer in the  first or sooncidegyee
sl assallt in the first cegree Sexul dusaof @ minor in e
firstceRres, repeated seual ause of aminor in the  first degree
k|dnapp|rg or sk involving & controlled Substance inthe

first degree
2 %OOOO or aclass A B or Cfelony;
3) 00 f or a Class Armiscean;
4) SLOUD for a class Brisckeanor
$30 for a violation.

_d
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(J) Adefencant convicted o ] sexual aouse of a mnor in
first cegree nay e sertenced to a definite tem of - inprisonert
not nore Tren 50 years, ard shall ke sentenced to the following
ggrl%we tems, Subject to adustment & proviced in A5 12.55.155 -

(1) if tre offense is afirst felony conviction ad coes
ot Involve aircustances cescried i (2) of this sulosection, 13

ears, | L .

4 (2) Iif the offense Is a first felony conviction, aul tre
oefencant possessed a firearm, Usedl & cangerous Instrument, or - cased
serious physical injury duing the conmisson of the- offense,

years, | | .
F@ If the offense Is a second felony conviction, 2 years,
* S 4 R

*So 13 A 12515 s qredd by addigg a e subsection to read
A f Tepeat

=

KR

If the offense Is a third felony’ conviction, 3 years.
_ 404, Aaska Rules of Evicence, Is aveosd by adding a
revsubsection to read _ _ _

(€] Notwithstanding (o) of this rule, in a_,orosecunon for
physical assault upon or sexual msconclict with a child under the age
of 16, evicence of prior acts of the cefencant involving the st or
another victim is admissible to dowthe  defencant's  disposition 1o
ot the offense. o | |

* S 15 Section 1 of this At Is retroactive and applies
i 1 {%)j t0 evicence of acts conmitted before the effective cete of
IS ACL . .
2) Intrials involving oxfenses conmtted hefore the  effective
chte of this At o
* S0 16, This At takes effect immedlately under 4 01.10.070(c).
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