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R/W *39&40

R/W 413

9. SIN 61 (3LM Fils *AA25015). This is a 

100-fcot wi d e  electric transmission e asement 

e x t e n d i n g  e a s t e r l y  from Section 19, 

T14N,RIW,5.M. to S e c t i o n  15, T14N,R1W,5.M. 

This powerline is o f t e n  referred to as the 

Briggs T r a n s m i s s i o n  line.

10. A 30-foot wide (15 feet each side of 

centerline) el e c t r i c  d i s t r i b u t i o n  line for 

M a t a n u s k a  Electric Assn., Inc. w i t h i n  the 

52NW4 of S e c t i o n  21, T14N,R1W,S.M. The 

e a s t - w e s t  leg of this line lies w i t h i n  the 

iOO-foot w i d e  e a s e m e n t  i d e n t i f i e d  as SIN 61.

11. SIN 1. A  60-foot w i d e  e a s e m e n t  for the Lower 

Eagle River T r a i l  shown o n  the (J.S.G.S. 

Q u a n d r a n g l e  Wap. This road extends from 

Se c t i o n  24. T14N,R2W,S.M. e a s t e r l y  and 

so u t h e a s t e r l y  t h r ough S e c tion 31, 

T14N,R1E,S.M.

12. EIN 59. A 60-fcot wi d e  eas e m e n t  for oid 

Eagle River Ro a d  on the north side of the 

river. This o i d  re a d  is separate from the 

e x i s t i n g  Eagle River Road tnat is u p graded 

and m a i n t a i n e d  by DGTSRF.

|
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A righ t - o f - w a y  A-046425, twenty-five (25)' 

feet ea c h  side of che cen t e r l i n e  located in 

Sections 22,24,25, T14N,R1W,5.M. and Sections 

j0,31,32, T14N,R12,S.M. for an electric 

d i s t r i b u t i o n  line for the Matan u s x a  Electric 

Association, Inc. This oowerline parallels 

the Eagle River Ro a d  and in m a n y  instances 

lies w i t h i n  the road right-of-way.

An e l ectric oower l i n e  e a s e m e n t  30 feet wide 

i d e ntified b y  3 L M  c a s e f i l e  number A015987 

tr a versing T r a c t  3, 3 1 o c k  3, T h u n d e r b i r d  

Heights Subdivision, Plat * 77-226 filed in 

Anchorage R e c o r d i n g  District.

A 50 foot r i g h t - o f - w a y  for an existing trail 

from the O l d  G l enn H i g h w a y  to lands p a t e n t e d  

to the State of Alaska to provide access to 

T h u n d e r b i r d  Falls. The r i g h t - o f - w a y  

traverses T r a c t  3, 3 1ock 3, T h u n d e r b i r d  

H eights Subdivision, Plat * 77-225 filed in 

Anchorage R e c o r d i n g  District.



UNDOCUMENTED OR UNAUTHORIZED ENCUMBRANCES

1. The Eklund h o m e s t e a d  litigation (A79-326 Civil) and Carr 

homes t e a d  litigation (A79-336 Civil) are w i t h i n  Section 32, 

T14N,R1E,S.M. These are h o m e s t e a d  claims that we r e  de n i e d  to 

the applicants by the 3 u r e a u  of La n d  Management. The plaintiffs 

have lost in the Dis t r i c t  Court. The 9th C i r c u i t  Court a f f i r m e d  

the D i s t r i c t  Court, but a p e t i t i o n  for r e h e aring is pending.

2. The D o n n e l l y  h o m e s t e a d  d i s p u t e  is w i t h i n  the £2 of S e c tion 

25, T14N,R1W,S.M. D o n n e l l y  also claims to have a right to land 

under §14(c)(l) of the A l a s k a  Nat i v e  Claims S e t t lement Act.

T h e  F e d e r a l  D i strict C ourt has r u led a g a inst D o n n e l l y  on his 

claims, b u t  has not yet e n t e r e d  an appealable judgement.

However, D o n n e l l y  has a l r e a d y  filed a Notice of Appeal to the 

9th C i r c u i t  C o u r t  of Appeals.

3. T h e  Lee h o m e s t e a d  l i t i g a t i o n  is w i t h i n  the NW4 of Section 

25, T14N,R1W,S.M. and has been joined w i t h  the iklund and Carr 

cases referred to in (1) above. The Lee 14(c)(1) c l a i m  has been 

joined w i t h  the D o n n e l l y  case r e ferred to in (2) above.



4. The M c Intyre h o m e s t e a d  l i t i g a t i o n  is wit h i n  S e c tion 23, 

T1N,R1W,S.M. M cIntyre lost his c l a i m  for a h o m e s t e a d  in the 9th 

Circuit Court. The Dis t r i c t  C ourt still has before it his 

c l a i m  under §14(c)(l) of The A l a s k a  Nat i v e  Claims S e t tlement 

Act. McIntyre has e x p a n d e d  his 14(c)(1) c laim be y o n d  the 

boundaries of his h o m e s t e a d  claim.

5. T here m a y  be claims for ri g h t - o f - a c c e s s  to homes t e a d  lands 

to the south of the A N C S A  17(b) e a s e m e n t  SIN 1-D9. The 

h omesteaders built their roads long bef o r e  A NCSA but the 3 L M  d i d  

not reserve these lesser easem e n t s  in the patent. Eklutna, Inc. 

does not have a list of who those u s e r s  m ight be.

6. T h ere appears to be a telep h o n e  line buried a l ong the 

s e c t i o n  line c o m m o n  to S e c t i o n  13, T14N,R2W,S.M. and S e c t i o n  18, 

T 1 4 N , R 1 W , S . M . , also S e c t i o n  24, T14N,R2W,S.M. a n d  S e c tion 19, 

T 14N,R1W,S.M. Eklutna, Inc. has c o n t a c t e d  the M a t a n u s k a  

T e l e p h o n e  A s s o c i a t i o n  o n  m a n y  o c c a s i o n s  to d e t e r m i n e  if th e y  had 

an e a s e m e n t  of record. No n e  has b e e n  provided, however, they 

d i d  a p p a r e n t l y  a p p l y  for an e a s e m e n t  at one time.

State of Al a s k a  D e p a r t m e n t  of N a t u r a l  Resources has Eagie R i ver 

C a m p g r o u n d  improvements l o c ated w i t h i n  T r act A-I of S o m e r s e t  

Terrace Estates (Preliminary). The area is in the former W2NW2 

S e c t i c n  13, T14N,R2W,3.M.

Eklutna, Inc. is net aware of any otr.er known u n d e r g r o u n d  

entries on the p r o p o s e d  g r e e n o e l t  lands.



••

EASEMENTS 3E1NG RE S E R V E D  BY EKLUTNA. INC

E x c e p t i n g  and r e s e r v i n g  to Eklutna, Inc. and its assigns:

1. The 17(b)(3) e a s e m e n t  for EIN 1 D9 reserved in Patent No. 

50-79-0094 w i l l  be e x p a n d e d  from the c u r r e n t  50-foot w i d t h  to 

100 feet w h ere it passes through lands a c quired b y  the state 

p u r s u a n t  to this a g r e e m e n t  to accom m o d a t e  a future public road 

a n d  public utilities. This e a s e m e n t  c a n  be adjusted to provide 

for a more d e s i r a b l e  alignment.

2. Lands i d e n t i f i e d  b y  M u n i c i p a l i t y  of Anchorage permit 34-6003 

in the SW4, Sec 13, T14N,R1W,S.M. as shown in Exhibit A  shall 

r e m a i n  avail a b l e  for use as a fill site for ten (10) years from 

the d a t e  of e x e c u t i o n  of this agreement. Use and restoration of 

this site shall c o n f o r m  to the c o n ditions specified o n  the 

M u n i c i p a l i t y  of A n c h o r a g e  pe r m i t  34-6003.

3. A  200-foot w i d e  f l o a t i n g  eas e m e n t  across lands acq u i r e d  by 

the state in acc o r d a n c e  w i t h  this agreement in the SE4NE4 of Sec 

20 and 3W4NW4 of Sec 21, T14N,R1W,S.M. to acccmmcdate a public 

ro a d  w i t h  bridge, a n d  public utilities. If this easement is 

used, an as- b u i l t  a l i g n m e n t  wi l l  be p r ovided and reduced d c w n  to 

a 100-fcot wide easement.
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4. Eklucna, inc. reserves an access e a s e m e n t  as follows:

North 100 feet of the NE4SE4 and the north 100 feet of the 

east 100 feet NW4SE4, Sec 22, T14N,R1W,S.M.
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B Y  T H E  R U L E S  C O M M I T T E E  B Y
1 IN T H E  S E N A T E  14 • R E Q U E S T  O F  T H E  G O V E R N O R

2 S E N A T E  B I L L  NO. 2 2 1

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A ct r e l a t i n g  to the E a g l e  R i v e r  G r e e n b e l t  lan d

7 e x c h a n g e ;  a n d  p r o v i d i n g  f o r  a n  eff. :tive d a t e . "

8 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

9 * S e c t i o n  1. P U R P O S E  A N D  L E G I S L A T I V E  F I N D I N G S .  (a) T h e  p u r p o s e s  of

10 thi s  A c t  are to a c q u i r e  a g r e e n b e l t  a l o n g  E a g l e  R i v e r  in  the M u n i c i p a l i t y

11 of  A n c h o r a g e  to be m a n a g e d  as p a r t  of  C h u g a c h  S t a t e  Park, to r e s o l v e  the

12 i s s u e  of  the s t a t e ' s  u s e  of  E k l u t n a ,  Inc., l a n d  at E a g l e  R i v e r  C a m p g r o u n d

13 a n d  the T h u n d e r b i r d  F a l l s  p a r k i n g  lot, a n d  to t r a n s f e r  s t a t e  l a n d  in

14 d o w n t o w n  A n c h o r a g e  to p r i v a t e  o w n e r s h i p .

15 (b) T h e  l e g i s l a t u r e  f i nds that t h e r e  ari i m p o r t a n t  r e c r e a t i o n a l ,

16 s c e n i c ,  a n d  e n v i r o n m e n t a l  v a l u e s  a l o n g  E a g l e  Rivejr. T h e  l e g i s l a t u r e  a lso

17 f i nds that the E a g l e  R i v e r  G r e e n b e l t  land e x c h a n g e  d e s c r i b e d  in sec. 2 of

18 t h i s  A c t  w i l l  p r o m o t e  e c o n o m i c  v i t a l i t y  t h r o u g h  p r i v a t e  d e v e l o p m e n t  in

19 d o w n t o w n  A n c h o r a g e .  T h e  l e g i s l a t u r e  f u r t h e r  finds, b a s e d  o n  e x t e n s i v e

20 p u b l i c  r e v i e w ,  that the E a g l e  R i v e r  G r e e n b e l t  l a n d  e x c h a n g e  is a m a t t e r  of

21 s t a t e w i d e  s i g n i f i c a n c e  a n d  is i n  the g e n e r a l  p u b l i c  i n t e r e s t .

22 * Sec. 2. A P P R O V A L  O F  L A N D  EX C H A N G E .  T h e  l e g i s l a t u r e  a p p r o v e s  the l and

23 e x c h a n g e  c o n t r a c t  e n t e r e d  into by the S t a t e  of A l a s k a ,  D e p a r t m e n t  of

24 N a t u r a l  R e s o u r c e s ,  a n d  Eklutnr?, Inc. on  M a r c h ,  6, 1987, A D L  223175.

25 * Sec. 3. AS  4 1 . 2 1 . 1 2 1 ( 1 2 )  is a m e n d e d  to read:

26 (12) T o w n s h i p  16 N o r t h ,  R a n g e  1 W e st, S e w a r d  M e r i d i a n

27 S e c t i o n  25: N E 1 / 4 S E 1 / 4 S E 1 / 4  a n d  N 1 / 2 S E 1 / 4 S E 1 / 4 ; a n d  T r a c t B,

28 T h u n d e r b i r d  H e i g h t s  S u b d i v i s i o n ,  as s h o w n  o n  P l a t  77-226,

29 A n c h o r a ge R e c o r d i n g  D i s t r i c t .  O c t o b e r  10, 1977

S B 0 2 2 1 a  • -I}/"" SB 221



SENATE COMMITTEE REPORT
FUR T H E R :  F I N A N C E

M r.  P r e s i d e n t :  

RESOURCES

5 / 1 / 8 7

DATE TURNED INTO OFFICE

C o m m i t t e e  c o n s i d e r e d

E a g l e  R i v e r  G r e e n b e l t  l a n d  e x c h a n g e ;  e f d .

HB 2 31

a n d  r e c o m m e n d e d :

[ ] r e p l a c e  w i t h  
[ ] o r  a d o p t  ____

CS FOR 
CS FOR

[ ] a t t a c h e d  a m e n d m e n t ( s )  a n d  

------

[ ] d o  n o t  p a s s  

[ ] n o  r e c o m m e n d a t i o n  

[ ] i n d i v i d u a l  r e c o m m e n d a t i o n s  

f u r t h e r  r e f e r r a l  t o

l e t t e r  o f  i n t e n t  a d o p t e d _

) [ ]  s a m e  t i t l e  
) [ j n e w  t i t l e

t ]

[ ]

C o m m i t t e e  [ ] a t t a c h e d  o r  [ ^ a d o p t e d  f i s c a l  n o t e ( s )
[ ,] n ew  [ ] u p d a t e d  o r  [ ] p r e v i o u s

— ~y(L  z e r o  [ 1 f i s c a l  i m p a c t

MEMBERS SIGNING DO PASS OTHER RECOMMENDATIONS

J c P  a * * /

[ ] C o m m i t t e e  B a c k u p  A t t a c h e d



SENATE COMMITTEE REPORT
FU R T H E R :  5 5 £ ? U R C E S

F I N A N C E

M r.  P r e s i d e n t :  

C&RA

4 / 3 0 / 8 7 DATE TURNED INTO OFFICE

C o m m i t t e e  c o n s i d e r e d

E a g l e  R i v e r  G r e e n b e l t  l a n d  e x c h a n g e ;

a n d  r e c o m m e n d e d :

[ ] r e p l a c e  wi,  
[ ] o r  a d o p t

[ ] a t t a c h e d  

d o

o n o t  p a s s  

n o  r e c o m m e n d a t i o n  

i n d i v i d u a l  r e c o m m e n d a t i o n s  

f u r t h e r  r e f e r r a l  t o

) [ ]  s am e  t i t l e  
) [ j  n e w  t i t l e

[ ] 

[ 1 

t 1 l e t t e r  o f  i n t e n t  a d o p t e d _

C o m m i t t e e  [ ] a t t a c h e d  o r  [ ] a d o p t e d  f i s c a l  n o t e ( s )  
[ ] n e w  [ 1 u p d a t e d  o r  [ "] p r e v i o u s

[ ] z e r o  [ ] f i s c a l  i m p a c t

MEMBERS SIGNING DO PASS OTHER RECOMMENDATIONS

C h a i r m a n  s i g n a t u r e  and r e c o m m e n d a t i o n
[ ] C o m m i t t e e  B a c k u p  A t t a c h e d



March 27, 1987

Th e  H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. Box V  
J u n eau, A K  99811

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  the a u t h o r i t y  o f  art. Ill, sec. 18, of  the A l a s k a  
C o n s t i t u t i o n ,  and AS 38. 5 0 . 1 4 0 ,  I a m  t r a n s m i t t i n g  a b i l l  
a p p r o v i n g  a n d  r a t i f y i n g  the E a g l e  R i v e r  G r e e n b e l t  land 
ex c h a n g e ,  and a d d i n g  1.09 a c res to C h u g a c h  S t a t e  Park. 
The land e x c h a n g e  a c q u i r e s  f r o m  Ekl u t n a ,  Inc., for the 
p u b lic, a g r e e n b e l t  c o n s i s t i n g  of 3,558 a cres a l o n g  E a g l e  
R i v e r  in the M u n i c i p a l i t y  o f  A n c h o r a g e ,  and an o p t i o n  to 
p u r c h a s e  two a d d i t i o n a l  p a r c e l s .  In  r e t u r n ,  E k l u t n a  will 
r e c e i v e  B l o c k  112A, A n c h o r a g e  O r i g i n a l  T o w n s i t e ,  l o c a t e d  
o n  the e a s t  e n d  o f  d o w n t o w n  A n c h o r a g e ,  p l u s  $173,300.

The s t a t e  b e g a n  land e x c h a n g e  n e g o t i a t i o n s  w i t h  E k l u t n a ,  
Inc. in June, 19 86. The g r e e n b e l t  is b a s e d  on  a p l a n  
a d o p t e d  b y  the A n c h o r a g e  A s s e m b l y  o n  M a y  7, 1985 (Asse m b l y  
R e s o l u t i o n  85-88). T h e  o r i g i n a l  b o u n d a r y  o f  the p l a n n e d  
g r e e n b e l t  w a s  a d j u s t e d  to r e d u c e  the a m o u n t  o f  d e v e l o p a b l e  
land included, t h e r e b y  r e d u c i n g  the o v e r a l l  c o s t  to the 
state. O n l y  s u r f a c e  i n t e r e s t s  are b e i n g  e x c h a n g e d .  C o o k  
I n l e t  Region, Inc. ( C I R I ) , owns the s u b s u r f a c e  o f  the 
E k l u t n a ,  Inc., land. In a n  a g r e e m e n t  w i t h  the M u n i c i p a l­
ity o f  A n c h o r a g e  on  N o v e m b e r  25, 1986, C I R I  a g r e e d  to e x e­
cute to t h e  state, w i t h o u t  c o m p e n s a t i o n ,  a n o r - d e v e l o p m e n t  
c o v e n a n t  for the s u b s u r f a c e  e s t a t e  to a v e r t i c a l  d e p t h  of 
250 feet as l o n g  as the a r e a  is u s e d  for p a s s i v e  p u b l i c  
p a r k  p u r p o s e s .  T h e  c o v e n a n t  w i l l  a l s o  a l l o w  the a n n u a l  
use of  u p  to 500 c u b i c  y a r d s  o f  sa n d  a n d  g r a v e l  o n  site 
for t r a i l s  and p u b l i c  access.

T h e  land t h a t  the s t a t e  is o f f e r i n g  in e x c h a n g e  was 
a c q u i r e d  b y  the s t a t e  for a s t a t e  o f f i c e  c o m p l e x .  It is 
l o c a t e d  b e t w e e n  "A" a n d  C o r d o v a  S t r e e t s  a n d  b e t w e e n  F i f t h  
a n d  S i x t h  A v e n u e s .  C h a n g i n g  e c o n o m i c  c o n d i t i o n s  ha v e  m a d e  
p l a n s  for c o n s t r u c t i n g  a s tate o f f i c e  b u i l d i n g  on this 
site o b s o l e t e ,  l e a v i n g  the l a n d  a v a i l a b l e  for e x c h a n g e .  
U n d e r  the t erms o f  a s e t t l e m e n t  d a t e d  N o v e m b e r  25, 1986
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b e t w e e n  the s t a t e  a n d  the M u n i c i p a l i t y  o f  A n c h o r a g e ,  u n d e r  
the m u n i c i p a l  e n t i t l e m e n t s  s t a t u t e s  (AS 29.65), the M u n i c­
i p a l i t y  of  A n c h o r a g e  w i l l  a c q u i r e  the s t a t e ' s  i n t e r e s t s  in 
B l o c k  1 1 2 A  i f  t h i s  p r o p o s e d  l a n d  e x c h a n g e  is n o t  c o m p l e t­
ed.

The a p p r a i s a l s  for th i s  e x c h a n g e  w e r e  p r e p a r e d  by  the firm 
of B l a c k - S m i t h  a n d  R i c h a r d s ,  Inc. The a p p r a i s e d  v a l u e  of 
the E a g l e  R i v e r  G r e e n b e l t  b e i n g  a c q u i r e d  b y  the state, 
i n c l u d i n g  t h e  T h u n d e r b i r d  F a l l s  p a r k i n g  lot, is 
$ 8 , 7 7 3 , 3 0 0 .  T h i s  t o t a l  d o e s  n o t  r e f l e c t  the v a l u e  of two 
p a r c e l s  t h a t  w e r e  a p p r a i s e d  s e p a r a t e l y .  P a r c e l s  3 and 4, 
a p p r a i s e d  at $ 2 2 0 , 0 0 0  and $ 1 1 0 , 0 0 0  r e s p e c t i v e l y ,  ha v e  b e e n  
e x c l u d e d  f r o m  the e x c h a n g e ,  w i t h  the s t a t e  r e c e i v i n g  an 
o p t i o n  u n t i l  M a y  1, 1988 to p u r c h a s e  t h e s e  p a r c e l s  at that 
a p p r a i s e d  value.

T h e  a p p r a i s e d  v a l u e  o f  B l o c k  11 2 A  is $ 8 , 6 0 0 , 0 0 0 .  The 
d i f f e r e n c e  of  $ 1 7 3 , 3 0 0  w i l l  b e  p a i d  by  t h e  s t a t e  to Eklutna, 
Inc. to m a k e  t h i s  an e q u a l - v a l u e  e x c h a n g e .  T h e  l e g i s l a t u r e  
a p p r o p r i a t e d  $ 1 , 0 0 0 , 0 0 0  for a c q u i s i t i o n  o f  the E a g l e  R i v e r  
G r e e n b e l t  in 1986. T w o - t h i r d s  o f  th i s  w a s  fro z e n  b y  
G o v e r n o r  S h e f f i e l d  b e c a u s e  of  t h e  r e v e n u e  sho r t f a l l .  T h e r e  
is, h o w e v e r ,  s u f f i c i e n t  m o n e y  l e f t  t o  c o v e r  the e x p e n s e s  for 
c o m p l e t i n g  t h i s  e x c h a n g e  a n d  to  pay Ek l u t n a ,  Inc. $1 7 3 , 3 0 0  
to e q u a l i z e  v a l u e s  in the e x c h a n g e .  If the m o n e y  r e s t r i c t e d  
by G o v e r n o r  S h e f f i e l d  in  c a p i t a l  i m p r o v e m e n t  p r o j e c t s  a p p r o­
p r i a t i o n  n u m b e r  39454 is m a d e  a v a i l a b l e  b e f o r e  J u l y  1, 1987, 
the s t a t e  w i l l  e x e r c i s e  its o p t i o n  to p u r c h a s e  p a r c e l s  3 and 
4 b e f o r e  A u g u s t  1, 1987.

T h i s  e x c h a n g e  has m a n y  b e n e f i t s .  U n d e r  the exchange, the
s t a t e  w i l l  a c q u i r e  an i m p o r t a n t  r e c r e a t i o n a l  r e s o u r c e  in 
c l o s e  p r o x i m i t y  to a m a j o r  u r b a n  area. The e x c h a n g e  w i l l  
g u a r a n t e e  c o n t i n u e d  a c c e s s  b y  t o u r i s t s  a n d  l o c a l  r e s i d e n t s  
to s p o r t - f i s h i n g ,  w i l d l i f e  v i e w i n g ,  b e r r y p i c k i n g  and o t h e r  
r e c r e a t i o n a l  a c t i v i t i e s .  It w i l l  p r o t e c t  fish and w i l d­
life h a b i t a t ,  a n d  w e t l a n d s .  It  w i l l  a l s o  r e s o l v e  two i n­
st a n c e s  o f  s t a t e  use o f  E k l u t n a ,  Inc. land: bo t h  the
E a g l e  R i v e r  C a m p g r o u n d  and the T h u n d e r b i r d  F a l l s  p a r k i n g  
lot a r e  l o c a t e d  p a r t i a l l y  o n  l a n d  o w n e d  b y  Ekl u t n a ,  Inc.

T h i s  e x c h a n g e  a l s o  m a k e s  B l o c k  112A a v a i l a b l e  for p r i v a t e  
d e v e l o p m e n t .  T h i s  b l o c k  is l o c a t e d  d i a g o n a l l y  across from 
the A n c h o r a g e  H i s t o r i c a l  and F i n e  A r t s  M u s e u m ,  n e a r  the
S h e r a t o n  H o t e l  a n d  o t h e r  t o u r i s t  a t t r a c t i o n s .  T h e  s t a te's 
d e v e l o p m e n t  o f  th i s  b l o c k  no l o n g e r  s eems feasible. A l­
lo w i n g  it to r e m a i n  as a v a c a n t  p a r k i n g  lot on the m a i n
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t h o r o u g h f a r e  i n t o  A n c h o r a g e  is c o n s i d e r e d  by m a n y  to 
a m o u n t  to u r b a n  blight. E k l u t n a ,  Inc. w i l l  b e  in a b e t t e r  
p o s i t i o n  to d e v e l o p  this p a r c e l ,  and t h e  l a n d  w i l l  r e t u r n  
to the t a x  rolls.

S e c t i o n  1 of the bi l l  sets o u t  the p u r p o s e  o f  the l e g i s l a­
tion. S e c t i o n  2 o f  the b i l l  a p p r o v e s  t h e  e x c h a n g e .  S e c­
tion 3 adds the T h u n d e r b i r d  F a l l s  p a r k i n g  lot, d e s c r i b e d  
as s e c t i o n  25, t r a c t  B, T h u n d e r b i r d  H e i g h t s  S u b d i v i s i o n ,  
to C h u g a c h  S t a t e  Park. T h i s  is n e c e s s a r y  b e c a u s e  this 
p a r c e l  is o u t s i d e  of  the b o u n d a r i e s  o f  t h e  park. U n d e r  AS 
41. 2 1 . 1 2 2 ,  the c o m m i s s i o n e r  is a u t h o r i z e d  t o  m o d i f y  the 
p a r k  b o u n d a r i e s ,  s u b j e c t  to .legislative a p p r o v a l .

A l l  o f  the r e q u i r e m e n t s  for a land e x c h a n g e ,  e x c e p t  l e g i s­
lat i v e  revi e w ,  ha v e  b e e n  s a t i sfied. T h e  s t a t e  g a v e  p u b l i c  
n o t i c e  o f  the e x c h a n g e  in J a n u a r y  a n d  F e b r u a r y  1987, and 
h e l d  p u b l i c  h e a r i n g s  in t h r e e  l o c a t i o n s  o n  F e b r u a r y  18, 
1987. T h e  h e a r i n g  r e c o r d  r e m a i n e d  o p e n  for two w e e k s  a f­
ter t h a t  to r e c e i v e  w r i t t e n  c o m m e n t s .  T h e  fi n d i n g ,  u n d e r  
A S  3 8 . 0 5 . 0 3 5 ( e ) ,  that th i s  e x c h a n g e  b e s t  s e r v e s  the i n t e r­
ests o f  t h e  s t a t e  was m a d e  o n  M a r c h  6, 1987. O n  t h a t  same 
d a t e  the f i n a l  e x c h a n g e  a g r e e m e n t  w a s  signed.

AS  3 8 . 5 0 . 1 4 0  says t h a t  the g o v e r n o r  is r e q u i r e d  to t r a n s m i t  
p r o p o s a l s  for land e x c h a n g e s  to the p r e s i d e n t  o f  the sen a t e  
and the s p e a k e r  o f  the h o u s e  of  r e p r e s e n t a t i v e s  w i t h i n  10 
d a y s  a f t e r  the c o n v e n i n g  o f  a r e g u l a r  l e g i s l a t i v e  s e s s i o n  
u n l e s s  e x i g e n t  c i r c u m s t a n c e s  r e q u i r e  t r a n s m i t t a l  at a n o t h e r  
time. U n d e r  the s c h e d u l e  a g r e e d  to b y  the p a r t i e s  on 
A u g u s t  13, 1986, this bi l l  w o u l d  h a v e  b e e n  b r o u g h t  b e f o r e
y o u  o n  J a n u a r y  20, 1987.

D u e  p r i m a r i l y  to p r o b l e m s  w i t h  the a p p r a i s a l  pr o c e s s ,  it 
w a s  i m p o s s i b l e  to m e e t  t h a t  d e a d l i n e .  A  p r o t e s t  of the 
a w a r d  of the a p p r a i s a l  c o n t r a c t  w a s  r e c e i v e d  f r o m  an u n­
s u c c e s s f u l  b i d der. T h e  h e a r i n g  a n d  r e s o l u t i o n  of  that 
p r o t e s t  d e l a y e d  the a w a r d  o f  the c o n t r a c t .  In addit i o n ,  
s e v e r a l  q u e s t i o n s  w e r e  r a i s e d  b y  E k l u t n a ,  Inc. and by 
s t ate r e v i e w  a p p r a i s e r s  a f t e r  the d r a f t  a p p r a i s a l s  w e r e  
r e c e i v e d .  R e s o l u t i o n  o f  t h e s e  q u e s t i o n s  and the d e l a y  in 
a w a r d i n g  the c o n t r a c t  d e l a y e d  a p p r o v a l  o f  the a p p r a i s a l s  
b y  75 days. F o r  t h e s e  r e asons, I find t h a t  e x i g e n t  c i r­
c u m s t a n c e s  p r e v e n t e d  s u b m i t t a l  o f  this l e g i s l a t i o n  e a r l i e r  
this year.

T w o  r e l e v a n t  s t a t u t e s  are i n c o n s i s t e n t  w i t h  e a c h  other. 
AS 38. 5 0 . 1 4 0 ,  m e n t i o n e d  above, r e f e r s  t o  la n d  e x c h a n g e s  
" s u b m i t t e d  to the l e g i s l a t u r e  for a p p r o v a l  u n d e r  AS 38.-
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5 0 . 0 2 0 ( a ) . "  H o w e v e r ,  AS  38.50.020(a) says n o t h i n g  a b o u t  
l e g i s l a t i v e  a p p r o v a l ,  m e r e l y  s t a t i n g  t h a t  c e r t a i n  
e x c h a n g e s  o r  f i n a l  a g r e e m e n t s  to e x c h a n g e  are " s u b j e c t  to 
l e g i s l a t i v e  r e v i e w  u n d e r  A S  3 8 . 5 0 . 1 4 0 . "  A s  y o u  know, any 
s t a t u t e  p u r p o r t i n g  t o  s u b j e c t  an e x e c u t i v e - b r a n c h  a c t  to a 
l e g i s l a t i v e  v e t o  r a i s e s  s i g n i f i c a n t  c o n s t i t u t i o n a l  issues 
u n d e r  the l a w - m a k i n g - p r o c e d u r e s  p r o v i s i o n s  a n d  the s epa- 
r a t i o n - o f - p o w e r s  d o c t r i n e .  S e e  S t a t e  v. U . I . V . E . V o l u n­
t a r y , 606 P . 2d 769 (Alaska 1980); and I m m i g r a t i o n  and N a t­
u r a l i z a t i o n  S e r v i c e  v. C h a d h a , 462 U.S. 919, 77 L . E d . 2 d
317, 103 S.Ct. 2764 (1983). N e v e r t h e l e s s ,  I a m  s u b m i t t i n g  
this E k l u t n a  l a n d  e x c h a n g e  to the l e g i s l a t u r e  for a p p r o v a l  
b e c a u s e  I k n o w  o f  and w i s h  to a c c o m m o d a t e  the 
l e g i s l a t u r e ' s  s t r o n g  i n t e r e s t  in it a n d  b e c a u s e  I w i s h  to 
a v o i d  a n y  p o s s i b l e  c h a l l e n g e  to t h e  e x c h a n g e  on the 
g r o u n d s  t h a t  the s t a t u t e s  w e r e  n o t  f u l l y  sat i s f i e d .

It is i m p e r a t i v e  t h a t  y o u  a p p r o v e  t h i s  l e g i s l a t i o n  this 
s e s s i o n  if the e x c h a n g e  is to p r o c e e d .  F a i l u r e  to do so 
w i l l  l o s e  t h i s  o p p o r t u n i t y  t o  a c q u i r e  t h e  E a g l e  R i v e r  
G r e e n b e l t  f r o m  E k l u t n a ,  Inc. If the e x c h a n g e  fails, the 
M u n i c i p a l i t y  o f  A n c h o r a g e  w i l l  r e c e i v e  the s t a t e ' s  i n t e r e s t  
in B l o c k  1 1 2 A  in p a r t i a l  s a t i s f a c t i o n  o f  A n c h o r a g e ' s
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I N  T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  H O U S E  B I L L  NO. 237 (Judiciary)

I N  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A  B I L L

F o r  an  Act e n t i tled: " A n  A c t  r e l a t i n g  to p h y s i c a l  and s e x u a l  o f f e n s e s

a g a i n s t  children; a m e n d i n g  the d e f i n i t i o n s  of  the 

c r i m e s  of m u r d e r  i n  the s e c o n d  d e g r e e  a n d  a s s a u l t  in  

the f i rst degree; r e l a t i n g  to the j o i n d e r  of  o f f e n s e s  

of the same o r  s i m i l a r  c h a r a c t e r  a n d  the a d m i s s i b i l­

ity in a c r i m i n a l  p r o c e e d i n g  of e v i d e n c e  of p r i o r  

acts; a m e n d i n g  R u l e  8(a) of the A l a s k a  R u l e s  of

C r i m i n a l  P r o c e d u r e ;  a m e n d i n g  R u l e  4 0 4 ( b )  of the 

A l a s k a  R u les of E v i d ence; and p r o v i d i n g  f o r  an  e f f e c­

tive  d a t e . "

B E  IT E N A C T E D  BY  T H E  L E G I S L A T U R E  OF  T HE S T A T E  O F  ALASKA:

* S e c t i o n  1. A S  1 1 . 4 1 . 1 1 0 ( a )  is a m e n d e d  to read:

(a) A  p e r s o n  c o m m i t s  the crime of m u r d e r  in  the s e c o n d  d e g r e e  if

(1) w i t h  i n t e n t  to cause s e r i o u s  p h y s i c a l  i n j u r y  to a n o t h e r

p e r s o n  o r  k n o w i n g  tha t  the c o n d u c t  is s u b s t a n t i a l l y  c e r t a i n  to c a use

d e a t h  or  s e r i o u s  p h y s i c a l  i n j u r y  to a n o t h e r  person, t he p e r s o n  c a uses 

the d e a t h  of a n y  p e r s o n ;

(2) the p e r s o n  k n o w i n g l y  e n g a g e s  in c o n d u c t  [ I N T E N T I O N /  L Y  

P E R F O R M S  A N  ACT] t hat r e s u l t s  in the d e a t h  of a n o t h e r  p e r s o n  u n d e r  

c i r c u m s t a n c e s  m a n i f e s t i n g  an e x t r e m e  i n d i f f e r e n c e  to t he v a l u e  of

h u m a n  life; or

(3) a c t i n g  e i t h e r  a l o n e  o r  w i t h  one o r  m o r e  p e r s o n s ,  the 

p e r s o n  c o m mits or a t t e m p t s  to commit a r s o n  in the f i rst d e gree, k i d­

napping, s e x u a l  a s s a u l t  i n  the first d e g r e e  u n d e r  A S  1 1 . 4 1 . 4 1 0 ( a ) ( 1 )
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o r  (2), s e xual a s s a u l t  in the s e c o n d  degree, b u r g l a r y  i n  t h e  first 

degree, e s c a p e  in the f i rst o r  s e c o n d  degree, or  r o b b e r y  i n  a n y  d e g r e e  

and, i n  the c o u r s e  of o r  in f u r t h e r a n c e  o f  that crime, o r  i n  i m m e d i a t e

flight f r o m  that crime, any p e r s o n  c a uses the d e ath of  a p e r s o n  o t h e r

t h a n  o n e  of the p a r t i c i p a n t s .

* Sec. 2. AS  1 1 . 4 1 . 2 0 0 ( a )  is a m e n d e d  to read:

(a) A  p e r s o n  c o m m i t s  t he c r ime of a s s a u l t  in t he f i r s t  d e g r e e  if

(1) that p e r s o n  r e c k l e s s l y  c a uses s e r ious p h y s i c a l  i n j u r y

'
to a n o t h e r  b y  m e a n s  of a d a n g e r o u s  ins t r u m e n t ;

(2) w i t h  i n tent to c a use s e r i o u s  p h y s i c a l  i n j u r y  to a n o t h­

er, the p e r s o n  c a uses s e r i o u s  p h y s i c a l  i n j u r y  to any p e r s o n ;  or

>
(3) the p e r s o n  k n o w i n g l y  e n g a g e s  in  c o n d u c t  [ I N T E N T I O N A L L Y  

P E R F O R M S  AN  ACT] tha t  r e s u l t s  in  s e r i o u s  p h y s i c a l  i n j u r y  to a n o t h e r  

u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  e x t r e m e  i n d i f f e r e n c e  to t he v a l u e  of  

h u m a n  life.

* Sec. 3. AS 1 1 . 4 1 . 4 3 4 ( a )  is a m e n d e d  to read:

(a) A n  o f f e n d e r  c o m m i t s  the c r i m e  of  s e xual a L use of a m i n o r  in  

the first d e g r e e  if
i

(1) b e i n g  16 y e a r s  of a ge or older, the o f f e n d e r  e n g a g e s  in

se xual p e n e t r a t i o n  w i t h  a p e r s o n  w h o  is u n d e r  13 y e a r s  of a ge o r  aids,

induces, causes, o r  e n c o u r a g e s  a p e r s o n  w h o  is u n d e r  13 y e a r s  o f  age 

to e n g a g e  in s e x u a l  p e n e t r a t i o n  w i t h  a n o t h e r  person; [OR]

(2) b e i n g  18 y e a r s  of age or older, the o f f e n d e r  e n g a g e s  in

sexual p e n e t r a t i o n  w i t h  a p e r s o n  w h o  is u n d e r  18 y e ars of a ge a n d  w h o

(A) is e n t r u s t e d  to t h e  o f f e n d e r ' s  care by  a u t h o r i t y  of
i

law; or

(B) is the o f f e n d e r’s s o n  o r  da u g h t e r ,  i n c l u d i n g  a n

i l l e g i t i m a t e  o r  a d o p t e d  child, o r  a s t e p c h i l d ; or

(3) b e i n g  18 y e a r s  o f  aRe o r  older, the o f f e n d e r  e n g a g e s  i n
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s e x u a l  p e n e t r a t i o n  w i t h  a p e r s o n  w h o  is u n d e r  16 y e a r s  of age, a n d  the 

v i c t i m  at the tim e  of the o f f e n s e  is

(A) r e s i d i n g  as a m e m b e r  of  the s o c i a l  u n i t  i n  the 

s ame h o u s e h o l d  as t he o f f e n d e r  a n d  t h e  o f f e n d e r  is in  a p o s i t i o n  

of a u t h o r i t y  o v e r  the v i c tim; o r

(B) t e m p o r a r i l y  e n t r u s t e d  to the o f f e n d e r ' s  c a r e .

* Sec. 4. AS 1 1 . 4 1 . 4 3 6 ( a )  is a m e n d e d  to read:

(a) A n  o f f e n d e r  c o m m i t s  the c r i m e  of  s e x u a l  a b u s e  of a m i n o r  in 

the s e c o n d  d e g r e e  if

(1) b e i n g  16 y e a r s  of age or older, the o f f e n d e r  e n g a g e s  in 

s e xual p e n e t r a t i o n  w i t h  a p e r s o n  w h o  is 13, 14, or 15 y e a r s  of a ge a nd 

at least three y e a r s  y o u n g e r  t h a n  the o f f e n d e r ,  or  aids, induces,

causes or  e n c o u r a g e s  a p e r s o n  w h o  is 13, 14, or 15 y e a r s  o f  age a n d  at 

least t h ree y e a r s  y o u n g e r  t han the o f f e n d e r  to e n g a g e  in  s e x u a l  p e n e­

t r a t i o n  w i t h  a n o t h e r  person;

(2) b e i n g  16 y e a r s  of age or older, the o f f e n d e r  e n g a g e s  in 

sexu a l  c o n t a c t  w i t h  a p e r s o n  w h o  is u n d e r  13 y e a r s  of a ge or  aids, 

induces, causes, o r  e n c o u r a g e s  a p e r s o n  u n d e r  13 y e a r s  of . g e  to 

e n gage i n  s e x u a l  c o n t a c t  w i t h  a n o t h e r  person;

(3) b e i n g  18 y e a r s  of age or  older, the o f f e n d e r  e n g a g e s  in 

sexual c o n tact w i t h  a p e r s o n  w h o  is u n d e r  18 y e a r s  of a ge a n d  w ho

(A) is e n t r u s t e d  to th e  o f f e n d e r ' s  c are b y  a u t h o r i t y

of law; or

(B) is the o f f e n d e r ' s  son o r  d a u g h t e r ,  i n c l u d i n g  an 

i l l e g i t i m a t e  or a d o p t e d  child, o r  a s t e p c h i l d ;  [OR]

(4) b e i n g  16 y e a r s  of age or older, the o f f e n d e r  aids,

induces, causes, or e n c o u r a g e s  a p e r s o n  w h o  is u n d e r  16 y e a r s  of  age 

to e n gage in c o n d u c t  d e s c r i b e d  in  AS  1 1 . 4 1 . 4 5 5 ( a ) ( 2 )  - ( 6 ) ; or

(5) b e i n g  18 y e a r s  of age or  older, t he o f f e n d e r  e n g a g e s  in
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s e x u a l  c o n t a c t  w i t h  a p e r s o n  w h o  is u n d e r  16 y e a r s  o f  age, a n d  the 

v i c t i m  at the t ime o f  t h e  o f f e n s e  is

(A) r e s i d i n g  as a m e m b e r  o f  the s o c i a l  u n i t  i n  the 

s a m e  h o u s e h o l d  as t h e  o f f e n d e r  a n d  t h e  o f f e n d e r  is in a  p o s i t i o n  

of a u t h o r i t y  o v e r  t h e  v i c t i m ;  o r

(B) t e m p o r a r i l y  e n t r u s t e d  to the o f f e n d e r’s c a r e .

* Sec. 5. A S  1 2 . 5 5 . 0 2 5 ( e )  is a m e n d e d  to read:

(e) E x c e p t  as p r o v i d e d  i n  (g) a n d  (h) of this s e c t i o n ,  if the 

d e f e n d a n t  has b e e n  c o n v i c t e d  o f  t wo o r  m o r e  crimes, s e n t e n c e s  of 

i m p r i s o n m e n t  s h a l l  r u n  c o n s e c u t i v e l y .  If t h e  d e f e n d a n t  is i m p r i s o n e d  

u p o n  a p r e v i o u s  j u d g m e n t  of  c o n v i c t i o n  f o r  a crime, th e  j u d g m e n t  s h a l l  

p r o v i d e  that t he i m p r i s o n m e n t  c o m m e n c e s  at the e x p i r a t i o n  o f  the t e r m  

i m p o s e d  b y  the p r e v i o u s  j u d g m e n t .

* Sec. 6. A S  1 2 . 5 5 . 0 2 5  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(h) If  t he d e f e n d a n t  h as b e e n  c o n v i c t e d  of two o r  m o r e  c r i m e s  

u n d e r  A S  1 1 . 4 1 . 2 0 0  - 1 1 . 4 1 . 2 5 0  o r  1 1 . 4 1 . 4 1 0  - 1 1 . 4 1 . 4 5 5  in w h i c h  the 

v i c t i m  o r  v i c t i m s  of the c r i m e s  w e r e  m i n o r s  a n d  t he j u d g m e n t  on a n y  of 

t he c o n v i c t i o n s  h a s  n o t  b e e n  e n t e r e d ,  the court s h a l l  i m p o s e  som e  

c o n s e c u t i v e  p e r i o d  of  i m p r i s o n m e n t  f or e a c h  conviction.

* Sec. J. A S  1 2 . 5 5 . 1 5 5 ( c )  is a m e n d e d  to read:

(c) T he f o l l o w i n g  f a c t o r s  s h a l l  be c o n s i d e r e d  by  th e  s e n t e n c i n g  

c o urt a n d  m a y  a g g r a v a t e  t h e  p r e s u m p t i v e  t e r m s  set out i n  AS 1 2 . 5 5.125:

(1) a  p e r s o n ,  o t h e r  t h a n  a n  a c c o m p l i c e ,  s u s t a i n e d  p h y s i c a l  

i n j u r y  as a d i r e c t  r e s u l t  o f  t he d e f e n d a n t ' s  conduct;

(2) t he d e f e n d a n t ' s  c o n d u c t  d u r i n g  the c o m m i s s i o n  of the 

o f f e n s e  m a n i f e s t e d  d e l i b e r a t e  c r u e l t y  to a n o t h e r  p e r son;

(3) the d e f e n d a n t  w a s  the l e a d e r  of  a g r o u p  of  t h r e e  or 

m o r e  p e r s o n s  w h o  p a r t i c i p a t e d  i n  the o f f e n s e ;

(4) t he d e f e n d a n t  e m p l o y e d  a d a n g e r o u s  i n s t r u m e n t  in

CSHB 2 3 ? ( J u d )  - 4 -  HB0237C



1 furtherance of the offense;

2 (5) the defendant knew or reasonably should have known that

3 the vi c t i m  of the offense was particularly vulnerable or incapable of

4  resistance due to advanced age, disability, ill health, or extreme

5 youth or was for any other reason substantially incapable of exercis-

6 ing normal physical or mental powers of resistance;

7 (6) the defendant's conduct created a risk of imminent

8 physical injury to three or more persons, other than accomplices;

9 (7) a prior felony conviction considered for the purpose of

10 invoking the presumptive terms of this chapter was of a more serious

11 class of offense than the present offense;

12 (8) the defendant's prior criminal history includes conduct

13 involving aggravated or repeated instances of assaultive behavior;

14 (9) the defendant knew that the offense involved more than

15 one victim;

16 (10) the conduct constituting the offense was among the most

17 serious conduct included in the definition of the offense;

18 (11) the defendant committed the offense pursuant to an

19 agreement that the defendant either pay or be paid for the commission

20 of the offense, and the pecuniary incentive was beyond that inherent

21 in the offense itself;

22 (12) the defendant was on release under AS 12.30.020 or

23 12.30.040 for another felony charge or conviction or for a misdemeanor

24 charge or conviction having assault as a necessary element;

25 (13) the defendant knowingly directed the conduct constitut-

26 ing the offense at an active officer of the court or at an active or

27 former judicial officer, p rosecuting attorney, law enforcement offi-

28 cer, correctional employee, fire fighter, emergency medical techni-

29 cian, paramedic, ambulance attendant, or other emergency responder
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(14) the d e f e n d a n t  w a s  a m e m b e r  of a n  o r g a n i z e d  g r o u p  of 

f i v e  or m o r e  p e r s o n s ,  a n d  the o f f e n s e  was c o m m i t t e d  to f u r t h e r  the 

c r i m i n a l  o b j e c t i v e s  of th e  group;

(15) the d e f e n d a n t  h a s  t h ree or m o r e  p r i o r  f e l o n y  c o n v i c­

tion s  ;

(16) the d e f e n d a n t ' s  c r i m i n a l  c o n duct w as d e s i g n e d  to o b t a i n  

s u b s t a n t i a l  p e c u n i a r y  g a i n  and the r i s k  of p r o s e c u t i o n  and p u n i s h m e n t  

for the c o n d u c t  is slight;

(17) the o f f e n s e  w as one of  a c o n t i n u i n g  s e r i e s  of  c r i m i n a l  

o f f e n s e s  c o m m i t t e d  in  f u r t h e r a n c e  of i l l e g a l  b u s i n e s s  a c t i v i t i e s  f r o m  

w h i c h  the d e f e n d a n t  d e r i v e s  a m a j o r  p o r t i o n  of the d e f e n d a n t ' s  income;

(18) the o f f e n s e  was a crime

(A) s p e c i f i e d  i n  AS 11.41 a n d  w a s  c o m m i t t e d  a g a i n s t  a

spouse, a f o r m e r  spouse, o r  a m e m b e r  of the s o c i a l  u nit c o m p r i s e d

of those l i v i n g  t o g e t h e r  i n  the same d w e l l i n g  as the d e f e n d a n t ^

or

(B) s p e c i f i e d  in A S  1 1 . 4 1 . 4 1 0  - 1 1 . 4 1 . 4 6 0  a nd was

c o m m i t t e d  a g a i n s t  a m i nor, a nd the d e f e n d a n t  has e n g a g e d  in  the 

same or s i m i l a r  c o n d u c t  i n v o l v i n g  the same o r  a n o t h e r  v i c t i m  w h o  

was a  m i n o r ;

(19) the d e f e n d a n t ' s  p r i o r  c r i m i n a l  h i s t o r y  i n c l u d e s  an

a d j u d i c a t i o n  as a d e l i n q u e n t  f o r  c o n d u c t  that w o u l d  h a v e  b e e n  a f e l o n y  

if c o m m i t t e d  by  an adult;
*>

(20) the d e f e n d a n t  wa s  on  f u r l o u g h  u n d e r  A S  3 3 .30 or  on

p a r o l e  or  p r o b a t i o n  f or a n o t h e r  f e l o n y  c h a r g e  or co n v i c t i o n ;

(21) the d e f e n d a n t  has a c r i m i n a l  h i s t o r y  of r e p e a t e d  i n­

sta n c e s  of  conduct v i o l a t i v e  of c r i m i n a l  laws, w h e t h e r  p u n i s h a b l e  as

f e l o n i e s  o r  m i s d e m e a n o r s ,  s i m i l a r  in n a t u r e  to th e  o f f e n s e  f o r  w h i c h

d u r in g  o r  b e c a u se  o f  th e  e x e r c i s e  o f  o f f i c i a l  d u t i e s ;
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the d e f e n d a n t  is b e i n g  s e n t e n c e d  u n d e r  this section;

(22) the d e f e n d a n t  k n o w i n g l y  d i r e c t e d  the c o n d u c t  c o n s t i t u t­

ing the o f f e n s e  at a v i c t i m  b e c a u s e  of t hat p e r s o n ' s  race, sex, color,

creed, p h y s i c a l  or m e n t a l  d i s a b i l i t y ,  ancestry, o r  n a t i o n a l  origin;

(23) the d e f e n d a n t  is c o n v i c t e d  of an o f f e n s e  s p e c i f i e d  in

A S  11.71 and the o f f e n s e  i n v o l v e d  the d e l i v e r y  o f  a c o n t r o l l e d  s u b­

stan c e  u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  an intent to d i s t r i b u t e  the 

s u b s t a n c e  as part of a c o m m e r c i a l  e n t e r p r i s e ;

(24) the d e f e n d a n t  is c o n v i c t e d  of  an o f f e n s e  s p e c i f i e d  in

A S  1 1 .71 and the o f f e n s e  i n v o l v e d  the t r a n s p o r t a t i o n  of c o n t r o l l e d  

s u b s t a n c e s  i nto the state;

(25) the d e f e n d a n t  is c o n v i c t e d  of an o f f e n s e  s p e c i f i e d  in

AS  11.71 and the o f f e n s e  i n v o l v e d  large q u a n t i t i e s  of  a c o n t r o l l e d  

s u b s t a n c e ;

(26) the d e f e n d a n t  is c o n v i c t e d  of an o f f e n s e  s p e c i f i e d  in

A S  11.71 and the o f f e n s e  i n v o l v e d  the d i s t r i b u t i o n  of  a c o n t r o l l e d  

s u b s t a n c e  that h ad b e e n  a d u l t e r a t e d  w i t h  a toxic substance.

*  Sec. 8. R u l e  8(a), A l a s k a  R u l e s  of C r i m i n a l  P r o c e d u r e ,  is a m e n d e d  to 

read:

(a) J O I N D E R  O F  O F F ENSES. T wo or  m o r e  o f f e n s e s  m a y  be  c h a r g e d  in 

the same i n d i c t m e n t  or  i n f o r m a t i o n  in a s e p a r a t e  count for e a c h  o f­

fense if the o f f e n s e s  charged, w h e t h e r  felonies, m i s d e m e a n o r s  or both,

(1) are of the same or  s i m i l a r  c h a r a c t e r  a nd it c a n  be 

d e t e r m i n e d  b e f o r e  t r ial that it is l i kely that e v i d e n c e  of o n e  c h a r g e d  

o f f e n s e  w o u l d  be  a d m i s s i b l e  to p r o v e  a n o t h e r  c h a r g e d  o f f ense,

(2) [OR] are b a s e d  o n  the same act or t r a n s a c t i o n ^  or

(3) are b a s e d  on  two or m o r e  acts or  t r a n s a c t i o n s  c o n n e c t e d

t o g e t h e r  or c o n s t i t u t i n g  p a r t s  of a c o m m o n  s c h e m e  or plan.

* Sec. 9. R u l e  4 0 4 (b), A l a s k a  R u l e s  of Evidence, is a m e n d e d  to read:

HB0237C -7- CSHB 2 3 7 (Jud)



(1) E v i d e n c e  of o t h e r  crimes, w r o n g s ,  or act s  is not a d m i s s i b l e  

to p r o v e  the c h a r a c t e r  of a p e r s o n  in  o r d e r  to s h o w  that he  a c t e d  in 

c o n f o r m i t y  therewith. It may, h o w e v e r ,  be a d m i s s i b l e  f or o t h e r  p u r­

poses, s u c h  as p r o o f  of m o t i v e ,  o p p o r t u n i t y ,  intent, p r e p a r a t i o n ,

I
plan, k n o w l e d g e ,  identity, or a b s e n c e  of m i s t a k e  o r  a c c i dent.

(2) In a p r o s e c u t i o n  for a c r ime i n v o l v i n g  a p h y s i c a l  or  s e x u a l

a s s a u l t  or a b use of a m i nor, e v i d e n c e  of o t h e r  a c t s  by  the d e f e n d a n t  

t o w a r d  the same or a n o t h e r  c h i l d  is a d m i s s i b l e  to s h o w  a c o m m o n  s c h e m e  

o r  p l a n  if a d m i s s i o n  of t h e  e v i d e n c e  is no t  p r e c l u d e d  b y  a n o t h e r  rul e  

of e v i d e n c e  a nd if the p r i o r  o f f e n s e s

(i) are n o t  too r e m o t e  in time;

(ii) are s i m i l a r  to the o f f e n s e  c h a rged; and 

(iii) w e r e  c o m m i t t e d  u p o n  p e r s o n s  s i m i l a r  to the p r o s­

e c u t i n g  w i t n e s s .

* Sec. 10. S e c t i o n  9 of  thi s  Act is r e t r o a c t i v e  a n d  a p p l i e s

(1) to e v i d e n c e  of a c t s  c o m m i t t e d  b e f o r e  the e f f e c t i v e  d a t e  of 

this A c t ; and

(2) in trials i n v o l v i n g  o f f e n s e s  c o m m i t t e d  b e f o r e  the e f f e c t i v e  

d ate of this Act.

* Sec. 11. This Act takes e f f e c t  i m m e d i a t e l y  u n d e r  AS  0 1 . 1 0 . 0 7 0 ( c ) .

(b) Other Crimes, Wrongs, or Acts.

CSHB 237(Jud) -8- HB0237C
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R e v i s e d  1 / 1 9 / 8 8

POSITION PAPER 

CS HB 237 (HESS)

The Alaska Public Defender Agency and the Office of Pubdic Advocacy are 
totally reactive agencies which provide representation to indigent 
persons when appointed by the court. These agencies doj not make policy 
nor do they initiate litigation. Only proposed legislation with fiscal 

or program ramifications for these agencies can be said to have a direct 

agency inmpact. Thus, the Public Defender Agency and Office of Public 
Advocacy submit position papers for legislation which will affect these 
agencies fiscally or programatically or will require thjese agencies to 

litigate constitutional issues raised by the legislation.

Fiscal impact: X None See attached ffiscal note

Program impact: _______  None See analysis attached X

Constitutional impact: None See analysis attached X

Based on the attached information, the Alaska Public Defender Agency and 

the Office of Public Advocacy oppose this bill.

Public Defender Agency

Brant McGee, Director 

Office of Public Advocacy
Date



CS HB 237 (HESS) 
POSITION PAPER (Cont.)

This bill is a wide-ranging collection of amendments to the criminal 
laws and rules of evidence. It appears to be designed to overrule a 

number of appellate decisions unfavorable to the Department of Law in 
cases involving child victims. Since some of the ;:';>*?&i(ons are 
constitutionally based, the corresponding a t t e m p t ^  G a n g e s  appear 

unconstitutional. The changes do not appear to be iVacessary to vigorous 

prosecution and effective enforcement of laws preventing assaults on 
children. Their primary consequence will be increased costs in 

processing the cases through the court system and increased populations 
in the already overcrowded prison system.

A, SECOND DEGREE MURDER AND ASSAULT

This bill proposes two changes to the second degree murder and assault 

statutes:

1. Neitzel change. The bill would change AS 11.41.110(a)(2) to
define second degree murder as "knowingly e n g a g i n g ]  in conduct [instead 

of: intentionally performing an actJ that results in,the death of 

another person under circumstances manifesting an extreme indifference 
to the value of human life." We support this change, since it comports 

with appellate case law. See Neit2el v. State. The parallel change in 
the first degree assault statute is alsp unobjectionable.

2. Extreme indifference to the welfare of a child under 16. Under

this section, it would be second degree murder if a child died as a
result of a "pattern and practice of abuse." We have no problem with 

this concept, but suggest some tightening of the drafting.

Abuse is defined in section 2 to include bodily impact, restraint, 

and confinement. This is too broad, since it could encompass many 
normal disciplinary measures including spanking or placing a child 1n 
"time out" in his bedroom. Similar problems exist in the parallel 
assault provision. We suggest the following definition for abuse:

(c) In this section, "Abuse is defined as:

(1) striking a child with a body part or instrument in a 
manner likely to cause serious physical injury to the 

child; or

(2) confining a child in a small enclosed area or 
container for a prolonged period of time without food or 
water in a manner likely to cause serious physical injury 

to the child; or

(3) restraining a child by use of physical restraints in 
a manner which significantly limits the child's freedom 
of movement in a manner likely to cause serious physical 

injury to the child.



These changes to Sections 1 end 2 should eliminate the overbroad 
application of a second degree murder statute to those persons using 
reasonable disciplinary techniques which result in the accidental death 

of a child.

B. REPEATED SEXUAL ABUSE OF A MINOR

The bill creates a new set of offenses entitled Repeated Sexual Abuse of 

a Minor in the First, Second and Third Degrees-(RSAM). These offenses, 
which require a "pattern and practice" of sexual abuse involving three 

or more incidents, will apply primarily to incest and family sexual 
abuse cases. As the Court of Appeals has noted in State v. Andrews, 
virtually all family sexual abuse cases involve repeated abuse.

1. Enhanced presumptive term (deleted by HESS). In the original 

draft of the bill, a person who is convicted on the first offense of 
Repeated Sexual Abuse of a Minor in'the First Degree, would have been 
subject to a 13-year presumptive jail term. HESS removed this 
presumptive term. In the absence of the presumptive term we have no 

objection to the concept of the bill, although it is not necessary to 

get a pattern of acts against a victim into evidence.

It should be noted that the current offense of Sexual Abuse of a Minor 

in the First Degree carries an 8-year presumptive term for a first 

offender, as does Sexual Assault in the First Degree. Thus, the typical 
family incest offender will be punished much more harshly than a person 

charged with a violent rape of an adult due to the repetitive nature of 

incest behavior. On a second felony offense a defendant would receive a 

25-year presumptive term, even if the prior felony were a theft 
conviction when the defendant was a young adult.

Although there may be some offenders who deserve lengthy periods of 
incarceration, others who willingly admit their conduct, seek treatment 
and exhibit remorse may not require such a lengthy presumptive term, 
particularly on a first offense. The prosecutor would also have 

unbridled discretion to charge one offender with three separate counts 
of Sexual Abuse in the First Degree and another offender with RSAM.
Thus, two similarly situated offenders could receive vastly disparate 
sentences. This would certainly raise equal protection problems which 
would be litigated in virtually every RSAM case.

2. Non-unanimous jury verdicts. As noted above, it is an element 
of Repeated Sexual Abuse of a M i n o r t h a t  three or more incidents of the 
prohibited conduct have occurred. Section 8 of the bill provides that 
the jury need not be unanimous as to any particular incident.

This provision is in direct conflict with Covington v. State, a 1985 
decision of the Alaska Court of Appeals. Coyington requires that jurors 
must unanimously agree that the same criminal act has been proved beyond 
a reasonable doubt. The Covington holding is based upon the defendant's 

constitutional right to a unanimous verdict. No state or federal court 
has reached a contrary result, even in the RICO line of cases which 
involve parallel "pattern and practice" provisions.



3. Definition of "Authority Over Child". The last troubiesome 
portion of the Repeated Sexual Abuse of a Minor provision is the 
definition of "having authority over a child" found in Section 8.

This broad language presumes that all members of a social unit have 

authority over a child when in fact they may not. Examples of the 
problematic application of this provision include a romantic 
relationship between a young teenager and an exchange student or 

step-sibling who is living in the family unit.

C. PRIOR INCONSISTENT STATEMENTS (DELETED BY HESS)

fhis section, which W 3 S  drafted to combat perceived problems caused by 
Brower v. State, was deleted by the HESS committee. This portion of the 
bill stated that in a prosecution for any offense, evidence of a prior 
inconsistent statement is sufficient to support a conviction despite a 

complete dearth of corroborating evidence.

The question whether an uncorroborated prior inconsistent statement is 
sufficient to support a conviction is a uniquely judicial determination, 

not one susceptible to legislative fiat. The federal constitution 

prohibits conviction except upon proof beyond a reasonable doubt. In re 

Kinship, 397 U.S. 358. A court's holding on a question of the 
sufficiency of certain evidence is an interpretation of the 
constitutional requirement of proof beyond a reasonable doubt. Thus, 

the Court of Appeals1 decision in Brower took no radical or novel 
position; the Brower holding is consistent with all other courts which 
have considered this question. The constitutional minimal standard for 

the proof required for a conviction cannot be reduced by legislative 

action.

D. CHANGES TO EVIDENCE RULE 404

The bill proposes a new subsection to Evidence Rule 404. The proposed 

new section states that, notwithstanding A.R.E. 404(b), in a praecution 
for physical or sexual assault on a child, evidence of prior acts by the 
defendant involving the same or another victim is admissible to show the 

defendant's disposition to commit the offense.

This raises serious constitutional problems. In a very long line of 
cases, the Alaska appellate courts nave held that evidence of prior bad 
acts by a defendant are not admissible to prove the defendant's 

propensity to commit crimes. E.g., Eubanks v. State, 516 P.2d 726 
(Alaska 1973); Oksoktaruk v. State, 611 P.2d 521 (Alaska 1980); 
Lerchenstein v. State,' 657 F.'2d '312 (Alaska App. 1985), aff'd, 726 P.2d 

546 (Alaska 1986). The rationale for these cases is rooted in the 
constitutional guarantee of due process and the requirement of proof 
beyond a reasonable doubt. U.S. Const., amend. VI; Alaska Const., 
art.I, subsection 7. When evidence of a defendant's character, as shown 
through prior bad acts, is admitted to*show his propensity to commit a 
crime, there is a grave likelihood that the jury will convict the 
defendant because he appears to be a bad person, not because the 
evidence proves beyond a reasonable doubt that he committed the crime 
with which he was charged, Michael son v. United States, 335 U.S. 469 

(1948).

4



Prior bad acts, relevant to show only disposition, are also excluded 

because admitting such evidence prolongs trials, causing added expense 
“to all parties and the court syste'fn. Rather than have a five-day trial 
focused on the criminal:act.alleged in the indictment, if prior bad acts 

were invariably admissible, trials could take two to three times as 
long, as witnesses are called by bpth sides to establish and refute 
incidents entirely collateral to the real issues at trial. Longer 
trials also mean longer transcript's; increasing the cost of appeals 

means more defendants would need public defenders.

The existing Rules of Evidence, as interpreted by the Alaska courts, 
broadly opens the door to evidence of prior bad acts when such evidence 
is probative of something other than criminal disposition, such as 
motive, intent, opportunity and common scheme or plan. The Alaska 

Supreme Court and Court of Appeals have in many instances allowed 
evidence of a defendant's prior abusive conduct to come in at trial, 

including abuse of the named victim-, abuse of other victims 1n the 
family and abuse of victims outside of the family who are similarly 

situated to the named victim. Following are brief summaries of the 

cases in this area of the law.

1. Evidence of Other Abuse on Named Victim is Ordinarily 

Admissible.

In Burke v. State, 624 P.2d 1240 (Alaska 1980), the Alaska Supreme Court 
established the rule that evidence of earlier assaults on the same 
victim is admissible. The Supreme Court held that it was proper for a 
victim to testify to the whole history of assault by her step-father, 

the defendant.

A recent Court of Appeals decision, Patterson v. State, 732 P.2d 1102, 
1103 (Alaska App, 1987), explained the justifiction for the 

well-established Burke rule; "First, to establish an ongoing 
relationship between the victim and the accused; and, second, to place 
an offense in context and to show the background of the offense." In 
Patterson, the court approved admitting evidence of a prior sexual 
assault on the named victim even though that assault occurred nearly two 

years earlier.

The "same victim" rule is also followed in cases charging physical 
assaults on children. The Court of Appeals in Garner v. State, 711 P.2d 
1191, 1193 (Alaska App. 1986), held that it was proper to admit evidence 
indicating prior physical abuse by the defendant during the four-month 
period before the child's death.

2. Evidence of Abuse of Other Victims in the Same Family is 

Ordinarily Admissible.

In Soper v. State, 731 P.2d 587 (Alaska App. 1987), the Court of Appeals 
expanded Burke to cover testimony of abuse on other family members. The 

court in Soper said:

The limited exception for lewd disposition recognized
in Burke should be extended to cover the testimony of



the complaining witnesses' sisters who were allegedly

seduced under similar circumstances at roughly the

same age as the complaining witness.

3. Evidence of Abuse Outside the Family Can Be Admissible.

Evidence of abuse of other victims not in the same family but in the 
same class is admissible if the defendant's plan or pattern of sexual 
misconduct is relevant. Soper appears to authorize admission of 
evidence concerning sexual assaults of non-family victims so long as the 
victims are members of a "limited class [having] highly relevant common 

characteristics." 731 P.2d at 590. For example, in recent trials where 

the defendant was charged with sexual abuse of a child in a daycare 
situa-tion, the state successfully argued that Soper authorized admission 

of evidence concerning sexual abuse on other children in the daycare.

Other cases upholding admission of evidence concerning abuse on 
non-family victims include Oswald v. State, 715 P.2d 276 (Alaska App. 

1986); Moor v. State, 709 P.2d 498 (Alaska App. 1985).

4* Bolden v. State —  Similar in concept to the Rape Shield Law.

The only time a prior bad act is not admissible in this context is when 
there is no nexus or connection between the prior act and the charged 

conduct.

Bolden v. State, 720 P.2d 957 (Alaska App. 1986), illustrates the rule 
that evidence of sexual abuse of uncharged victims not part of the same 
class as the victim is ordinarily inadmissible. Bolden was charged with 

sexually abusing two of his daughters. At trial the state presented 
testimony by other girls that they had been sexually molested by the 

defendant. The Court of Appeals found that the evidence was 

inadmissible because neither identity nor intent was an issue at the 
trial and the acts did not establish a common scheme or plan.

The Bolden rule, which disallows evidence of other sexual assaults where 
the only purpose for such testimony is to show the defendant's 

propensity to commit such acts, is comparable to the rape shild law 
protection for victims. That is, the fact that a victim may have 
engaged in a certain type of sexual practice on one occasion with one 
partner is not admissible to prove the victim consented to such practice 
on another occasion with the defendant.

In summary, in all situations in which prior bad acts by the defendant 

are relevant and probative of the issues at hand, the Court of Appeals 

and Supreme Court have upheld their admissibility. If it is not 
relevant and is admitted only to show that the defendant has done this 
in the past, there is a great danger that the defendant will be 
convicted because he is a "bad person" regardless of whether there is 
sufficient evidence to support the charges at hand.
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution N'n. C S H B  237 (Jud.)

T h i s  b i l l  amends t h e  s t a t e ' s  laws r e l a t i n g  t o  m u rd e r ,  
a s s a u l t ,  and the  p h y s i c a l  and s e x u a l  abuse  o f  m i n o r s .  A d d i t i o n ­
a l l y ,  t h e  b i l l  a l s o  changes r u l e s  r e g a r d i n g  th e  j o i n d e r  o f  
o f f e n s e s ,  and th e  a d m i s s i b i l i t y  o f  c e r t a i n  e v i d e n c e ,  i n  c r i m i n a l  
c h i l d  abuse p r o s e c u t i o n s .

S e c t i o n  1 changes  t h e  m e n t a l  s t a t e  r e q u i r e m e n t  f o r
d e f e n d a n t s  c h a rg e d  w i t h  s e c o n d - d e g r e e  mu rde r  f r o m  " i n t e n t i o n a l l y  
p e r f o rm s  an a c t "  t o  " k n o w in g l y  engages i n  c o n d u c t "  t h a t  r e s u l t s  
i n  t h e  d e a th  o f  a n o t h e r  p e r s o n  u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  an 
e x t r em e  i n d i f f e r e n c e  f o r  t h e  v a l u e  o f  human l i f e .  Many o f  t h e
c a s e s  wh ich  w ou ld  r e s u l t  i n  s e c o n d -  d eg ree  m u rde r  p r o s e c u t i o n s  
u n d e r  t h e  new law  a r e  now b e in g  p r o s e c u t e d  as  m a n s l a u g h t e r  o r  as 
c r i m i n a l l y  n e g l i g e n t  h om i c i d e .  Because  t h e  m a j o r i t y  o f  t h e s e  
c a s e s  a r e  a l r e a d y  b e i n g  p r o s e c u t e d  ( a l t h o u g h  a t  a l o w e r  l e v e l ) ,  
t h i s  s e c t i o n  w i l l  n o t  have  a s i g n i f i c a n t  f i s c a l  impac t  on t h e  
d e p a r tm en t .

S e c t i o n  2 changes  t h e  m e n t a l  s t a t e  r e q u i r e m e n t  f o r
d e f e n d a n t ' s  c h a rg ed  w i t h  a s s a u l t  i n  t h e  f i r s t  d eg re e  f r om
" i n t e n t i o n a l l y  p e r f o rm s  an a c t "  t o  " k n ow in g l y  engages i n  c o n d u c t "  
t h a t  r e s u l t s  i n  s e r i o u s  p h y s i c a l  i n j u r y  t o  a n o t h e r  u n d e r  c i r ­
cumstances  m a n i f e s t i n g  e x t r em e  i n d i f f e r e n c e  t o  t h e  v a l u e  o f  human 
l i f e .  The d ep a r tm en t  c u r r e n t l y  p r o s e c u t e s  most  o f  t h e  c a s e s  t h a t  
w ou ld  f a l l  w i t h i n  t h i s  s e c t i o n  u nd e r  l o w e r  l e v e l  a s s a u l t  
s t a t u t e s .  Because  t h e s e  a r e  c a s e s  wh ich ,  by and l a r g e ,  a r e  
a l r e a d y  b e in g  h a n d le d  by t h e  d e p a r tm e n t ,  t h i s  s e c t i o n  w i l l  n o t  
have  a s i g n i f i c a n t  f i s c a l  im p a c t .

S e c t i o n s  3 and 4 b r o a d e n  th e  c onduc t  o f  o f f e n d e r s  
c om m i t t i n g  th e  c r im e s  o f  s e x u a l  abuse  o f  a m in o r  i n  the  f i r s t  
d e g r e e  and s e x u a l  abuse  o f  a m in o r  i n  th e  second  d e g r e e ,  t o  
i n c l u d e  p r o s e c u t i o n  o f  o f f e n d e r s  r e s i d i n g  i n  t h e  same h o u s e h o ld  
w i t h  t h e  v i c t im s  i f  such  o f f e n d e r s  a r e  i n  a p o s i t i o n  o f  a u t h o r i t y  
o v e r  t h e  v i c t i m s .  T h i s  c ondu c t  w ou ld  a l s o  i n c l u d e  o f f e n d e r s  
t e m p o r a r i l y  e n t r u s t e d  w i t h  t h e  o a r e  o f  t h e  v i c t im .

S e c t i o n s  5 and 6 c l a r i f y  w he th e r  a c o u r t  s h o u ld  g i v e  
c o n s e c u t i v e  o r  c o n c u r r e n t  s e n t e n c e s  t o  a c o n v i c t e d  o f f e n d e r  a t  
t h e  t im e  o f  s e n t e n c i n g .  T h i s  i s  a s e n t e n c i n g  p r o v i s i o n  t h a t ,  
a l t h o u g h  h a v in g  no impac t  on th e  D epa r tm en t  o f  Law, may have  an 
im pac t  on th e  D epa r tm en t  o f  C o r r e c t i o n s .

S e c t i o n  7 adds an a g g r a v a t i n g  f a c t o r  t h a t  i n c r e a s e s  th e  
p r e s u m p t i v e  p e n a l t y  i n  abuse  o f  m in o r  p r o s e c u t i o n s  where the  
d e f e n d a n t  has  engaged i n  s i m i l a r  conduc t  w i t h  a n o t h e r  v i c t i m  who 
i s  a m in o r .
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S e c t i o n  8 a m e n d s  R u l e  8 ( a ) ,  A l a s k a  R u l e s  o f  C r i m i n a l  
P r o c e d u r e ,  r e l a t i n g  t o  j o i n t  t r i a l s  o f  i n d i v i d u a l s  c h a r g e d  w i t h  
m u l t i p l e  c r i m e s .  I n  1 9 8 6 ,  t h e  A l a s k a  C o u r t  o f  A p p e a l s  i n  J o h n s o n  
v .  S t a t e  i n t e r p r e t e d  C r i m i n a l  R u l e  8 ( a )  s o  t h a t  a  d e f e n d a n t  i s  
g r a n t e d  a n  a u t o m a t i c  s e v e r a n c e  o f  c h a r g e s  e v e n  i f  a  d e f e n d a n t  c a n  
s h o w  n o  p r e j u d i c e  a r i s i n g  f r o m  t h e  j o i n d e r  o f  t h o s e  c h a r g e s  f o r  
p u r p o s e s  o f  t r i a l .  U n d e r  t h i s  n e w  i n t e r p r e t a t i o n  o f  t h e  r u l e  i t  
i s  n o w  q u i t e  common f o r  d e f e n d a n t s  t o  b e  g r a n t e d  t h r e e ,  f o u r ,  a n d  
s o m e t i m e s  f i v e  s e p a r a t e  t r i a l s ,  w h e r e  a  s i n g l e  t r i a l  w o u l d  h a v e  
b e e n  r e q u i r e d  u n d e r  t h e  p r e v i o u s  i n t e r p r e t a t i o n .  O f t e n  t h e  
p r o s e c u t i o n  i s  f o r c e d  t o  c o m p r o m i s e  t h e  c a s e  s i m p l y  t o  a v o i d  
f o r c i n g  v i c t i m s  t o  t e s t i f y  o v e r  a n d  o v e r  a g a i n ,  p a r t i c u l a r l y  i n  
s e x u a l  a s s a u l t  a n d  a b u s e  c a s e s .  L i k e w i s e ,  t h e  p r o s e c u t i o n  i s  
o f t e n  f o r c e d  t o  c o m p r o m i s e  t h e  c a s e  a s  a  s i m p l e  m a t t e r  o f  
e c o n o m i c s  a s  p r o s e c u t o r s  b a l a n c e  c h a r g i n g  d e c i s i o n s  w i t h  l i m i t e d  
r e s o u r c e s  a n d  b a c k l o g g e d  c a s e l o a d s .  C o n s e q u e n t l y ,  t h i s  b i l l  w i l l  
n o t  h a v e  a  f i s c a l  i m p a c t  o n  t h e  D e p a r t m e n t  o f  L a w ' s  o p e r a t i o n s .

S e c t i o n  9 a m e n d s  R u l e  4 0 4 ( b ) ,  A l a s k a  R u l e s  o f  e v i d e n c e ,  
t o  b r o a d e n  t h e  k i n d s  o f  e v i d e n c e  t h a t  m ay  b e  a d m i t t e d  i n  t h e  
p r o s e c u t i o n  o f  c r i m e s  i n v o l v i n g  p h y s i c a l  o r  s e x u a l  a s s a u l t  o r  
a b u s e  o f  a  m i n o r .  T h i s  s e c t i o n  w i l l  n o t  h a v e  a  f i s c a l  i m p a c t  o n  
t h e  d e p a r t m e n t ,  a l t h o u g h  i t  w i l l  o b v i o u s l y  a s s i s t  t h e  s t a t e ' s  
p r o s e c u t i o n  i n  c e r t a i n  c h i l d  a b u s e  c a s e s .



*

L E T T E R  O F  I N T E N T  
C S H B  2 3 7 (Judiciary)

S e c t i o n s  1 a n d  2

T h e  c h a n g e s  to A S  1 1 . 4 1 . 1 1 0 ( a ) ( 2 )  a n d  1 1 . 4 1 . 2 0 0 ( a ) ( 3 )  a r e  s o l e l y  
i n t e n d e d  a s  t e c h n i c a l  a m e n d m e n t s  t o  m a k e  it c l e a r  t h a t  t h e  
l a n g u a g e  " i n t e n t i o n a l l y  p e r f o r m s  an  a c t "  m e a n s  " k n o w i n g l y  e n g a g e s  
in c o n d u c t " .  T h i s  a m e n d m e n t  t h u s  c o n f o r m s  t h e  s t a t u t e s  t o  the 
i n t e r p r e t a t i o n  p r o v i d e d  in N e i t z e l  v. S t a t e . 655 P . 2d 325 (Alaska 
App. 1982).

S e c t i o n s  3 a n d  4

T h e  a d d i t i o n  of  A S  1 1 . 4 1 . 4 3 4 ( a ) (30 a n d  1 1 . 4 1 . 4 3 6 ( a ) ( 5 )  r e c o g n i z e s  
t h a t  t h e  m o s t  s e r i o u s  f o r m s  of  c h i l d  s e x u a l  a b u s e  a r e  o f t e n  
c o m m i t t e d  b y  t h o s e  w h o  l i v e  in t h e  s a m e  h o u s e h o l d  a s  t h e  v i c t i m  or 
w h o  a r e  t e m p o r a r i l y  e n t r u s t e d  w i t h  t h e  v i c t i m ' s  care. D e s p i t e  
h a v i n g  no  l e g a l  a u t h o r i t y  o v e r  t h e  v i c t i m ,  s u c h  p e r s o n s  a r e  
n o n e t h e l e s s  in a p o s i t i o n  of  p o w e r  s u c h  t h a t  e v e n  o l d e r  c h i l d r e n  
o f t e n  f i n d  it i m p o s s i b l e  to  t h w a r t  t h e i r  a d v a n c e s .  B e c a u s e  o t h e r  
s u b s e c t i o n s  of t h e s e  s t a t u t e s  a l r e a d y  c o v e r  s e x u a l  m i s c o n d u c t  w i t h  
p e r s o n s  u n d e r  t h e  a g e  o f  13, t h e  n e w  c h a n g e s  a p p l y  o n l y  t o  v i c t i m s  
fr o m  13 t o  15 y e a r s  old. T h e  c u t o f f  a t  16 y e a r s  o f  a g e  w a s  
s p e c i f i c a l l y  c h o s e n  i n s t e a d  of t h e  1 8 - y e a r - o l d  c u t o f f  in o t h e r  
s u b s e c t i o n s  d e a l i n g  w i t h  p e r s o n s  w i t h  l e g a l  o r  b i o l o g i c a l  t i e s  t o  
t h e  v i c t i m .

S e c t i o n s  5 and 6

In e n a c t i n g  t h e s e  secti o n s ,  whifch r e q u i r e  j u d g e s  t o  i m p o s e  s o m e  
c o n s e c u t i v e  p e r i o d  o f  i n c a r c e r a t i o n  for e a c h  s e x u a l  o r  p h y s i c a l  
a s s a u l t  a g a i n s t  a child, the l e g i s l a t u r e  i n t e n d s  t o  l e a v e  t o  t h e  
c o u r t  full d i s c r e t i o n  in d e t e r m i n i n g  t h e  l e n g t h  o f  t h e  c o n s e c u t i v e  
t e r m  of i n c a r c e r a t i o n .  T h e  c o u r t  c a n  i m p o s e  w h a t e v e r  c o n s e c u t i v e  
t i m e  as it d e c i d e s  is a p p r o p r i a t e  p u r s u a n t  t o  t h e  s e n t e n c i n g  
c o n s i d e r a t i o n s  in A S  12. 5 5 . 0 0 5 .  O n e  of t h e  p u r p o s e s  o f  a d o p t i n g  a 
m a n d a t o r y  c o n s e c u t i v e  s e n t e n c i n g  s c h e m e  f o r  o f f e n s e s  a g a i n s t  
c h i l d r e n  is to e x p r e s s  t h e  L e g i s l a t u r e ' s  p r e f e r e n c e  for j u d g e s  to 
i m p o s e  s o m e  c o n s e c u t i v e  p e r i o d  of  t i m e  so  a s  t o  r e f l e c t  t h e  
c o m m u n i t y ' s  a b h o r r e n c e  o f  t h e s e  t y p e s  of o f f e n s e s ,  a n d  t o  b r i n g  
h o m e  t o  t h e  o f f e n d e r  t h a t  s o m e  a d d i t i o n a l  p e n a l t y  m u s t  b e  p a i d  for 
e a c h  a n d  e v e r y  p r o v e n  off e n s e .  In  s o m e  ca s e s ,  t h e  c o u r t  m a y  fi n d  
t h a t  o n l y  a m i n i m a l  p e l l e d  of  c o n s e c u t i v e  t i m e  t o  s e r v e  m a y  b e  
n e c e s s a r y  w h i l e  in o t h e r  c a s e s  th.e c o u r t  m a y  f i n d  t h a t  a l e n g t h y  
c o n s e c u t i v e  t e r m  is r e q u i r e d .  A n o t h e r  p u r p o s e  o f  t h i s  a m e n d m e n t  
is t o  a l l o w  j u d g e s  to  f a s h i o n  s o m e  c o n s e c u t i v e  p e r i o d  o f  s u s p e n d e d  
time, w i t h  c o n d i t i o n s  o f  p r o b a t i o n ,  * o a s s u r e  t h a t  o f f e n d e r s  b e i n g  
r e l e a s e d  f r o m  p r i s o n  h a v e  an  a d e q u a t e  p e r i o d  o f  s u p e r v i s i o n  b y  t h e

H o u s e  J u d i c i a r y  C o m m i t t e e

1



S e c t i o n  7

A S  1 2 . 5 5 . 1 5 5 ( c ) ( 1 8 ) (B) h a s  b e e n  a m e n d e d  t o  c r e a t e  a n e w  
a g g r a v a t i n g  f a c t o r  for r e p e a t e d  s e x u a l  m i s c o n d u c t  t o w a r d  m i n o r s .  
T h i s  c h a n g e  r e f l e c t s  t h e  L e g i s l a t u r e ' s  i n t e n t  that, a l t h o u g h  m o s t  
j u d g e s  a l r e a d y  t a k e  in t o  a c c o u n t  p r i o r  m i s c o n d u c t  in s e n t e n c i n g ,  
is s h o u l d  b e  s p e c i f i c a l l y  r e c o g n i z e d  as a s t a t u t o r y  a g g r a v a t i n g  
f a c tor. I t  is n o t  n e c e s s a r y  t h a t  a c o n v i c t i o n  h a v e  b e e n  e n t e r e d  
t o  c o n s t i t u t e  t h i s  a g g r a v a t i n g  factor. T h i s  f a c t o r  is a l s o  
i n t e n d e d  t o  a p p l y  t o  i n c i d e n t s  n o t  r e s u l t i n g  i n  c o n v i c t i o n s .
P r i o r  c o n v i c t i o n s  a l r e a d y  t r i g g e r  i m p o s i t i o n  o f  p r e s u m p t i v e  
s e n t e n c i n g ,  o r  c a n  c o n s t i t u t e  a s e p a r a t e  a g g r a v a t i n g  f a c t o r  if 
t h e r e  a r e  t h r e e  o r  m o r e  f e l o n i e s  (AS 1 2 . 5 5 . 1 5 5 ( c ) (15)) o r  if t h e r e  
a r e  r e p e a t e d  i n s t a n c e s  o f  s i m i l a r  c o n d u c t  (AS 1 2 . 5 5 . 1 5 5 ( c ) (21)). 
C o n v i c t i o n s  u s e d  f o r  t h o s e  p u r p o s e s  a r e  n o t  i n t e n d e d  t o  t r i g g e r  
t h i s  a g g r a v a t i n g  factor. A s  u s e d  in t h i s  a g g r a v a t i n g  factor, t h e  
p h r a s e  " s a m e  o r  s i m i l a r  c o n d u c t "  is n o t  i n t e n d e d  t o  r e q u i r e  a 
s t r i c t  a n a l y s i s  of s t a t u t o r y  e l e m e n t s  of  o f f e n s e s .

S e c t i o n  8

T h e  a m e n d m e n t  t o  R u l e  8 of t h e  A l a s k a  R u l e s  of C r i m i n a l  P r o c e d u r e  
i s  s p e c i f i c a l l y  i n t e n d e d  t o  r e v e r s e  t h e  d e c i s i o n  in J o h n s o n  v. 
S t a t e . 7 3 0  P . 2d 175 (Alaska App. 1986) t o  p e r m i t  m u l t i p l e  o f f e n s e s  
t o  b e  j o i n e d  f o r  t r i a l  w h e n  e v i d e n c e  o f  o n e  o f f e n s e  is a d m i s s i b l e  
t o  p r o v e  a n o t h e r .  It is i n t e n d e d  t h a t  t h e  d e t e r m i n a t i o n  t h a t  
e v i d e n c e  w i l l  l i k e l y  b e  c r o s s - a d m i s s i b l e  b e  m a d e  b e f o r e  t r i a l .
T h i s  d e t e r m i n a t i o n  d e p e n d s  t o  a l a r g e  e x t e n t  o n  t h e  s t a t e  o f  t h e  
p r o s e c u t i o n ' s  evidence. T h e  c o u r t s  s h o u l d  be  g i v e n  g r e a t  l a t i t u d e  
t o  s t r u c t u r e  t h e s e  p r e t r i a l  p r o c e e d i n g s  to r e l y  as m u c h  as  
p o s s i b l e  o n  o f f e r s  of p r o o f  a n d  o t h e r  n o n - t e s t i m o n i a l  s h o w i n g s ,  so 
a s  t o  a v o i d  c o n d u c t i n g  a m i n i - t r i a l ,  a n d  t o  a v o i d  s i t u a t i o n s  w h e r e  
d e f e n d a n t s  u s e  t h i s  p r o c e d u r e  t o  o b t a i n  p r e t r i a l  d e p o s i t i o n s  t o  
w h i c h  t h e y  a r e  n o t  o t h e r w i s e  e n t i t l e d .  T h e  d e t e r m i n a t i o n  o n  
c r o s s - a d m i s s i b i l i t y  m a y  a l s o  t u r n  o n  t h e  p r e c i s e  p a r a m e t e r s  o f  a 
p e r s o n ' s  d e f e n s e .  A  d e f e n d a n t  w h o  d e c l i n e s ,  in a n  e x  p a r t e  i n  
c a m e r a  h e a r i n g ,  t o  d i s c l o s e  a d e f e n s e ,  w h i c h  c o u l d  h a v e  b e e n  
a n t i c i p a t e d  a t  t h i s  p o i n t  in t h e  p r o c e e d i n g s  a n d  w h i c h  w o u l d  
r e n d e r  e v i d e n c e  of o t h e r  o f f e n s e s  i n a d m i s s i b l e ,  s h o u l d  b e  d e e m e d  
t o  h a v e  w a i v e d  a n y  o b j e c t i o n  to  joi n d e r .

S e c t i o n  9

A s  t h e  A l a s k a  C o u r t  of A p p e a l s  h a s  empha s i z e d ,  "[a] s e x u a l l y  
a b u s i n g  p a r e n t  h a s  t r e m e n d o u s  c o n t r o l  o v e r  h i s  d e p e n d e n t  
c h i l d r e n .  H e  c a n  p i c k  h i s  t i m e  a n d  p l a c e  t o  m i n i m i z e  t h e  r i s k  of 
d i s c o v e r y . "
S o p e r  v. S t a t e  731 P . 2d 537 ( A l a s k a  App. 1987) a t  590. E v i d e n c e  
o f  p a s t  a c t s  is t h e r e f o r e  p a r t i c u l a r l y  i m p o r t a n t  w h e n  t h e r e  is "a 
s w e a r i n g  c o n t e s t  b e t w e e n  t h e  p a r e n t  d e n y i n g  u n l a w f u l  c o n d u c t  a n d

c o u r t  o r  t h e  D e p a r t m e n t  of C o r r e c t i o n s .



t h e  c h i l d  a l l e g i n g  it" b e c a u s e  t h e  e v i d e n c e  " m a y  t e n d  to  m a k e  the 
a l l e g e d  i n c i d e n t  a p p e a r  m u c h  m o r e  p l a u s i b l e  a n d  p r o b a b l e . "  Id. at 
590-1. H o w e v e r ,  h a v i n g  h e a r d  t e s t i m o n y  a b o u t  p a t t e r n s  of b e h a v i o r  
o f  m a n y  o f  t h e s e  o f f e n d e r s ,  t h e  L e g i s l a t u r e  f i n d s  t h a t  the 
j u d i c i a r y  h a s  d r a w n  t h e  l i n e  t o o  n a r r o w l y  in e x c l u d i n g  e v i d e n c e  of 
p r i o r  m i s c o n d u c t ,  p a r t i c u l a r l y  a s  t o  n o n - f a m i l y  m e m b e r s .  T h e  
L e g i s l a t u r e  t h e r e f o r e  s p e c i f i c a l l y  i n t e n d s  t o  r e v e r s e  t h e  d e c i s i o n  
in B o l d e n  v. S t a t e . 7 2 0  P . 2 d  957 (Alaska App. 1986). T h e  int e n t  
o f  t h e  L e g i s l a t u r e  is that, if t h e  c o u r t  f i n d s  t h a t  s u c h  p r i o r  b a d  
a c t s  a r e  r e l e v a n t  t o  a d i s p u t e d  fa c t  at  t r i a l  u n d e r  a c o m m o n  
s c h e m e  o r  p l a n  a n a l y s i s ,  t h e  c o u r t  m u s t  s t i l l  b a l a n c e  t h e  
p r o b a t i v e  i m p a c t  a g a i n s t  t h e  p r e j u d i c i a l  e f f e c t  o f  t h e  e v i d e n c e  
p u r s u a n t  t o  E v i d e n c e  R u l e  403. A s  u s e d  in  t h i s  rule, t h e  p h r a s e  
" s i m i l a r  a c t s "  is n o t  i n t e n d e d  t o  b e  l i m i t e d  t o  s t a t u t o r y  o f f e n s e s  
n o r  r e q u i r e  a s t r i c t  a n a l y s i s  of  s t a t u t o r y  e l e m e n t s .  I t  is the 
i n t e n t  of  t h e  L e g i s l a t u r e  t h a t  t h i s  e v i d e n t i a r y  p r o v i s i o n  w i l l  
a p p l y  n o t  o n l y  t o  c a s e s  i n v o l v i n g  s e x u a l  a s s a u l t ,  s e x u a l  a b u s e  a n d  
p h y s i c a l  a b u s e  a g a i n s t  a child, b u t  a l s o  t o  h o m i c i d e s  w h e r e  the 
v i c t i m  is a c h i l d  a n d  t o  c a s e s  i n v o l v i n g  u n l a w f u l  e x p l o i t a t i o n  of 
c h i l d r e n .
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February 9, 1988

- Representative Sund 
Chairman
House Judiciary Committee 
Alaska State Legislature 
P .O . Box V 
Juneau, Alaska 99811
Dear Representative Sund:
I am writing to express some o f  my concerns about the procedures used to 
amend court ru les.  As you know, court ru les can be amended both through 
the legislative process and through action by the supreme court .  For the 
reasons I have outl ined below, 1 suggest that the legislature consider sending a 
request fo r  a rule change to the supreme court ,  p r io r  to any direct action by 
the legislature to change a ru le .
The procedure that the court has now adopted to change court ru les is de­
signed to provide a care fu l , structured review o f  any proposed rule change, 
The procedure allows those persons who would be affected by a proposed 
change to express their opinions to the supreme court .  The procedure also 
Insures that any change will be consistent with other court ru les .
Let me outline the procedure the court follows when a proposed ru le  amendment 
Is received. First ,  the court rules attorney researches the legal and practical 
consequences of tho proposed amendment. The attorney reviews the court '3 
historical file on the rule In question, determine If the problem which gener­
ated the proposal has been previously i-dd; ;*3sed, The attorney also compares 
the proposal to the corresponding federal court ru le ,  and in some cases, 
researches comparable rules from other states.
After this research Is completed; the proposal Is re fe r red  to a rules committee 
for a recommendation. There are presently f ive rules committees, which review 
civil , criminal, appel late, childrens' (delinquency, CINA, adoptions),  and 
probate rules proposals . The committees hold telephonic meetings to allow for
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state-wide participation. These committees are composed o f  attorneys and 
Judges appointed by the chief justice. The appropriate committee evaluates the 
merits of the proposal and also attempts to anticipate any unintentional conse­
quences o f  the proposal , whether legal o r  practical. The committees and the 
court rules attorney strive to determine the effects o f  proposed amendments on 
other court ru les . For example, the argument in favor o f  changing a part icular 
civil rule may also apply to a criminal ru le . Often one rule change may require 
that several other rules also be amended.
After the appropriate rules committee makes a recommendation about the 
proposed change, the court solicits comments by sending notices o f  proposals 
(in legislative form and usual ly including a commentary) to all attorneys and
court c lerks . Depending on the proposal, the court may also request comments
from other persons who may be affected. The court rules attorney analyzes 
and consolidates all recommendations and comments In a memorandum which Is 
forwarded to the supreme court .  The supreme court then decides whether to 
adopt the proposal , based on the background research, the rules committee 
recommendation and other comments as well as the court's own experience and 
research.
There may be circumstances In which the supreme court declines to amend a
rule, and yet the legislature may feel that the proposed change is desirable.
In such a circumstance, i f  the supreme court's rulemaking procedure has been 
completed pr io r  to legislative action, the legislature will be able to obtain the 
results o f the court's research and review of the proposed change.
I appreciate your consideration o f  the court's concerns in this matter.

W r y  t ru ly  you rs ,

A rmu r  H.'^howden, II 
^Ajdmin is trative Director
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TITLE: A n  a c t  r e l a t i n g  to t h e  CONTACT: B a r b a r a  M i k l o s

p h y s i c a l  a n d  s e x u a l  a s s a u l t  a n d  E x e c u t i v e  D i r e c t o r

s e x u a l  a b u s e  o f  c h i l d r e n ;  a m e n d i n g  C o u n c i l  o n  D o m e s t i c  V i o l e n c e

R u l e  8 ( a )  o f  t h e  A l a s k a  R u l e s  o f  a n d  S e x u a l  A s s a u l t

C r i m i n a l  P r o c e d u r e ;  a m e n d i n g  R u l e  D e p t ,  o f  P u b l i c  S a f e t y

4 0 4 ( b )  o f  t h e  A l a s k a  R u l e s  o f  E v i d e n c e ;

a n d  p r p v i d i n g  f o r  a n  e f f e c t i v e  d a t e .

T h e  C o u n c i l  on D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t
s u p p o r t s  C S H B  2 3 7 ( J u d i c i a r y ).

S e c t i o n s  1 a n d  2 c h a n g e s  the l a n g u a g e  of the p r e s e n t  2 n d  
D e g r e e  m u r d e r  and 1st D e g r e e  a s s a u l t  s t a t u t e s ,  by 
s u b s t i t u t i n g  the p h r a s e  " k n o w i n g l y  e n g a g e s  in c o n d u c t "  for 
" i n t e n t i o n a l l y  p e r f o r m s  a n  a c t " .  T h i s  c h a n g e  s i m p l y  b r i n g s  
the l a n g u a g e  of the s t a t u t e s  into a c c o r d a n c e  w i t h  the w a y  
it has b e e n  i n t e r p r e t e d  by the A l a s k a  C o u r t  of A p p e a l s .

S e c t i o n  3 a l l o w s  a c h a r g e  of 1st D e g r e e  S e x u a l  A b u s e  of a
M i n o r  (S A M  I) to be b r o u g h t  a g a i n s t  a p e r s o n  ov e r  18 w h o  
e n g a g e s  in s e xual p e n e t r a t i o n  w i t h  s o m e o n e  u n d e r  16 wt*e is 
l i v i n g  in the sa m e  h o u s e h o l d  a n d  is u n d e r  the o f f e n d e r ' s  
a u t h o r i t y ,  or w h o  h a s  b e e n  t e m p o r a r i l y  e n t r u s t e d  to the 
o f f e n d e r ' s  care. U n d e r  c u r r e n t  s t a t u t e ,  this o f f e n s e  w o u l d  
be c l a s s i f i e d  as S A M  I o n l y  if the v i c t i m  w e r e  u n d e r  13 
y e a r s  of age. S e c t i o n  4 s i m i l a r l y  a m e n d s  the 2 n d  D e g r e e  
S e x u a l  A b u s e  of a M i n o r  (S A M  II) s t a t u t e  to i n c l u d e
s i t u a t i o n s  in w h i c h  a p e r s o n  o v e r  18 e n g a g e s  in sexual
c o n t a c t  w i t h  s o m e o n e  u n d e r  16 w h o  is l i v i n g  in the s a m e
h o u s e h o l d  a n d  u n d e r  the o f f e n d e r ' s  a u t h o r i t y ,  or w h o  has
b e e n  t e m p o r a r i l y  e n t r u s t e d  to the o f f e n d e r ' s  care. 
C u r r e n t l y ,  th i s  o f f e n s e  is c l a s s i f i e d  as 3 r d  D e g r e e  S e xual 
A b u s e  of a M i n o r  ( S A M  III) if the v i c t i m  is 13, 14 or 15 
y e a r s  of age. The k i n d  of o f f e n s e  a d d r e s s e d  by t h e s e  
a m e n d m e n t s  is m o r e  l i k e l y  to be r e p e a t e d  or c o n t i n u o u s  in 
n a t u r e  t h a n  a s i m i l a r  a s s a u l t  by s o m e o n e  w h o  d o e s  not ho l d  
a p o s i t i o n  of trust a n d  a u t h o r i t y  over the c h ild. 
C h i l d r e n  w h o  h a v e  b e e n  a b u s e d  by an a u t h o r i t y  f i g u r e  o f t e n  
h a v e  l o n g - t e r m  e m o t i o n a l  a n d  p s y c h o l o g i c a l  p r o b l e m s  w h i c h  
s t e m  f r o m  the a b u s e  of p o w e r  a n d  b e t r a y a l  of trust in 
a s s a u l t s  of that n a t u r e .  T h e  s a m e  p r o t e c t i o n  a f f o r d e d  to
c h i l d r e n  w h o  a r e  a b u s e d  by a p a r e n t  s h o u l d  be e x t e n d e d  to
c h i l d r e n  w h o  a r e  a b u s e d  by o t h e r  a u t h o r i t y  f i g u r e s .

S e c t i o n s  5 and 6 a m e n d  A S  1 2 . 5 5 . 0 2 5  to r e q u i r e  that a 
p e r s o n  c o n v i c t e d  of two or m o r e  p h y s i c a l  or sexual a s s a u l t s  
c o m m i t t e d  a g a i n s t  a m i n o r  will be s e n t e n c e d  to some 

c o n s e c u t i v e  p e r i o d  of i m p r i s o n m e n t  for e a c h  c o n v i c t i o n .  
T h e  l e n g t h  of the c o n s e c u t i v e  p e r i o d  is to be d e t e r m i n e d  by 
the j u d g e  in e a c h  case.



S e c t i o n  7 p e r m i t s  c o n s i d e r a t i o n  of a d e f e n d a n t ' s  p r e v i o u s  
sexual o f f e n s e s  a g a i n s t  a m i n o r  as an a g g r a v a t i n g  f a c t o r  in 
d e t e r m i n i n g  the p r e s u m p t i v e  s e n t e n c e  for a c r i m e  u n d e r  A S
1 1 . 4 1 . 4 1 0  - 1 1 . 4 1 . 4 6 0 .  T h i s  e n a b l e s  t h e  c o u r t  to i n c r e a s e
the s e n t e n c e s  of t h o s e  o f f e n d e r s  w h o  h a v e  r e p e a t e d l y  
v i c t i m i z e d  c h i l d r e n .  T h e  a g g r a v a t i n g  f a c t o r  a p p l i e s  to 
c o n d u c t  " s i m i l a r "  to the p r e s e n t  o f f e n s e ;  the d e f e n d a n t  
n e e d  not h a v e  b e e n  t r i e d  or c o n v i c t e d  for the p r e v i o u s  
o f f e n s e .  T h i s  f u r t h e r  p r o t e c t s  c h i l d  v i c t i m s ,  s i n c e  m a n y  
sexual a s s a u l t s  a g a i n s t  c h i l d r e n  do not r e s u l t  in c r i m i n a l  
c o n v i c t i o n s .

S e c t i o n  8 m o d i f i e s  Ru l e  8 of the A l a s k a  R u l e s  of C r i m i n a l  
P r o c e d u r e  to a l l o w  two or m o r e  o f f e n s e s  to be c h a r g e d  in 
the sa m e  i n d i c t m e n t  or i n f o r m a t i o n  if the o f f e n s e s  a r e of 
the s a m e  or s i m i l a r  c h a r a c t e r  a n d  it c a n  be d e t e r m i n e d  
b e f o r e  trial that e v i d e n c e  of o n e  c h a r g e d  o f f e n s e  w o u l d  
l i k e l y  be a d m i s s i b l e  to p r o v e  a n o t h e r  c h a r g e d  o f f e n s e ,  or 
the o f f e n s e s  are b a s e d  on the sa m e  act, or two or m o r e  a c t s  
are c o n n e c t e d  t o g e t h e r  or c o n s t i t u t e  p a r t s  of a c o m m o n  
s c h e m e  or plan. C u r r e n t l y ,  a c h i l d  m a y  be r e q u i r e d  ^.o 
t e s t i f y  at n u m e r o u s  t r i a l s  u n d e r  c e r t a i n  c i r c u m s t a n c e s ,  
(e.g.: if t h e r e  a r e  m u l t i p l e  v i c t i m s ) .  E v e n  u n d e r  the best
c i r c u m s t a n c e s ,  t e s t i f y i n g  in court can be e x t r e m e l y  
d i f f i c u l t  for a c h i l d ,  as s/he may be r e q u i r e d  to c o n f r o n t  
the d e f e n d a n t  a n d  r e l i v e  the a b u s e  a g a i n  a n d  a g a i n .  T h i s  
a m e n d m e n t  will l e s s e n  the t r a u m a  of the cou r t  p r o c e s s  for 
t h e s e  v i c t i m s .

S e c t i o n  9 a m e n d s  R u l e  4 0 4 ( b )  of the A l a s k a  R u l e s  of 
E v i d e n c e  to a l l o w  the i n t r o d u c t i o n  of e v i d e n c e ,  in a trial 
for p h y s i c a l  or sexual a s s a u l t  or a b u s e  of a m i n o r ,  of 
o t h e r  s i m i l a r  a c t s  by the d e f e n d a n t  t o w a r d s  c h i l d r e n  in 
o r d e r  to s h o w  a c o m m o n  s c h e m e  or p l a n .  T h i s  e v i d e n c e  is 
a l l o w a b l e  o n l y  if the p r i o r  o f f e n s e s  are r e a s o n a b l y  r e c e n t ,  
s i m i l a r  to the o f f e n s e  c h a r g e d ,  a n d  c o m m i t t e d  a g a i n s t  
p e r s o n s  s i m i l a r  to the p r o s e c u t i n g  w i t n e s s .  M a n y  sex
o f f e n d e r s  f o l l o w  a p a t t e r n  in t h e i r  o f f e n s e s .  E v i d e n c e  of 
p r e v i o u s  s i m i l a r  a c t s  is i m p o r t a n t  to e s t a b l i s h  a f r a m e w o r k  
in w h i c h  the ju r y  m a y  f a i r l y  e v a l u a t e  the v i c t i m ' s  
t e s t i m o n y  r e g a r d i n g  the c h a r g e d  act s .

S e c t i o n  10 p r o v i d e s  that the c h a n g e s  to the e v i d e n c e  r u l e s  
m a d e  in s e c t i o n  9 a p p l i e s  to a c t s  a n d  o f f e n s e s  c o m m i t t e d  
b e f o r e  the e f f e c t i v e  d a t e  of the b i l l .  S e c t i o n  11
e s t a b l i s h e s  an i m m e d i a t e  e f f e c t i v e  date.

A r t h u r  E n g l i s h  

C o m m i s s i o n e r
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SUBJECT:

TO:

FROM:

C o n s t i t u t i o n a l i t y  o f  CSHB 2 3 7 (HESS)  
( J u r y  u n a n i m i t y / e x  p o s t  f a c t o  l a w s )

R e p r e s e n t a t i v e  J o h n  S u n d  
C h a i r ,  H o u s e  J u d i c i a r y  C o m m i t t e e

K e i t h  B.  L e v y  
L e g i s l a t i v e  C o u n s e l

You h a v e  a s k e d  f o r  a n  a n a l y s i s  o f  t h e  c o n s t i t u t i o n a l  i s s u e s  
r a i s e d  b y  CSHB 2 3 7 ( H E S S ) .  T h e  tw o  i s s u e s  o f  w h i c h  y o u  
s h o u l d  b e  a w a r e  r e l a t e  t o  t h e  c o n s t i t u t i o n a l  r e q u i r e m e n t  o f  
j u r y  u n a n i m i t y  t o  s u s t a i n  a  g u i l t y  v e r d i c t  a n d  t h e  p r o s c r i p ­
t i o n  a g a i n s t  e x  p o s t  f a c t o  l a w s .

I .  JURY UNANIMITY.

CSHB 2 3 7 (HESS)  d e f i n e s  s e v e r a l  n e w  o f f e n s e s  t o  m a k e  i l l e g a l  
a  " p a t t e r n  o r  p r a c t i c e "  o f  c o n d u c t .  T h a t  t e r m  i s  d e f i n e d  t o  
m e a n  t h r e e  o r  m o r e  i n c i d e n t s  o f  t h e  p r o h i b i t e d  c o n d u c t .  
S e c t i o n  8 o f  t h e  b i l l  a d d s  a  n e w  p r o v i s i o n  o f  J.aw w h i c h ,  
s t a t e s ,  i n  p a r t ,  t h a t  i n  a  p r o s e c u t i o n  f o r  a n  o f f e n s e  
r e q u i r i n g  a  " p a t t e r n  o r  p r a c t i c e "  o f  p r o h i b i t e d  c o n d u c t ,  
" e a c h  j u r o r  i n  a  j u r y  t r i a l  m u s t  b e  c o n v i n c e d  b e y o n d  a  r e a ­
s o n a b l e  d o u b t  t h a t  a t  l e a s t  t h r e e  i n c i d e n t s  o f  p r o h i b i t e d  
c o n d u c t  o c c u r r e d ,  b u t  t h e  j u r y  n e e d  n o t  b e  u n a n i m o u s  a s  t o  
t h e  p a r t i c u l a r  i n c i d e n t s . "  T h e  i s s u e  o f  j u r y  u n a n i m i t y  w as  
d i s c u s s e d  i n  C o v i n g t o n  v .  S t a t e . 703  P . 2 d  4 36  ( A l a s k a  A p p .  
1 9 8 5 ) .  O v e r t u r n i n g  a  c o n v i c t i o n  f o r  s e x u a l  a b u s e  o f  a  
m i n o r ,  t h e  c o u r t  s a i d :

. . .  a  c o n v i c t i o n  m ay  p r o p e r l y  b e  e n t e r e d  o n l y  i f  t h e  
j u r y  u n a n i m o u s l y  f i n d s  t h a t  a l l  e s s e n t i a l  e l e m e n t s  o f  
t h e  o f f e n s e  c h a r g e d  w e r e  p r o v e d  b e y o n d  a  r e a s o n a b l e  
doubt. 7 h « 9  a l l  f u r o r s  m u s t  a g r e e  t h a t  t h e  d e f e n d a n t  
c o m m i t t e d  a  s i n g l e  o f f e n s e .  S t a t e  v .  J a m e s , 6 9 8  P . 2d  
1161 ( A l a s k a  1 9 8 5 ) .  W h e r e  o n e  j u r y  i n s t r u c t i o n  may 
e n c o m p a s s  tw o  s e p a r a t e  i n c i d e n t s ,  t h e  t r i a l  j u d g e  m u s t  
i n s t r u c t  t h e  j u r y  t h a t  i f  a  g u i l t y  v e r d i c t  i s  r e t u r n e d ,
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t h e  j u r o r s  m u s t  b e  u n a n i m o u s  a s  t o  t h e  i n c i d e n t  o r  
i n c i d e n t s  o f  w h i c h  t h e y  f i n d  t h e  d e f e n d a n t  g u i l t y .  
C o v i n g t o n , a t  4 4 0 .

T he  p r o v i s i o n  i n  CSHB 2 3 7 (HESS) p e r m i t t i n g  t h e  j u r y  t o  r e a c h  
a  v e r d i c t  e v e n  t h o u g h  t h e  i n d i v i d u a l  j u r o r s  d o  n o t  a g r e e  o n  
t h e  s p e c i f i c  i n c i d e n t s  n e c e s s a r y  f o r  t h e  c o n v i c t i o n  a p p e a r s  
t o  b e  i n  d i r e c t  c o n f l i c t  w i t h  t h e  c o u r t ' s  h o l d i n g  i n  
C o v i n g t o n .

I t  i s  my u n d e r s t a n d i n g  t h a t  t h i s  p r o v i s i o n  w a s  i n c l u d e d  i n  
t h e  d r a f t  b y  t h e  D e p a r t m e n t  o f  Law i n  t h e  h o p e s  o f  c i r c u m ­
v e n t i n g  o r  o v e r t u r n i n g  t h e  C o v i n g t o n  d e c i s i o n .  W h i l e  i t  i s  
p o s s i b l e  t h a t  t h e  A l a s k a  S u p r e m e  C o u r t  c o u l d  t a k e ,  a  
d i f f e r e n t  v i e w  o f  C o v i n g t o n  i n  t h e  f u t u r e ,  t h e r e  i s  n o t h i n g  
i n  e x i s t i n g  A l a s k a  c a s e  l a w  t o  s u p p o r t  a  w a i v e r  o f  t h e  j u r y  
u n a n i m i t y  r e q u i r e m e n t .

I I .  USE OF ACTS COMMITTED BEFORE EFFECTIVE DATE OF THE BILL 
TO ESTABLISH CRIMINAL PATTERN OR PRACTICE.

As n o t e d  a b o v e ,  CSHB 2 3 7 (HESS) c r e a t e s  s e v e r a l  n ew  o f f e n s e s  
r e q u i r i n g  t h e  p r o s e c u t i o n  t o  e s t a b l i s h  a  " p a t t e r n  o r  
p r a c t i c e "  o f  c r i m i n a l  a c t i v i t y ,  d e f i n e d  t o  m e a n  a t  l e a s t  
t h r e e  i n c i d e n t s .  AS 1 1 . 4 1 . 6 0 0 ( 4 ) ,  a d d e d  b y  s e c .  8 o f  t h e  
b i l l ,  p r o v i d e s  t h a t  a s  m a n y  a s  tw o  o f  t h e  t h r e e  r e q u i r e d  
i n c i d e n t s  may h a v e  o c c u r r e d  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  
b i l l .  As a  g e n e r a l  r u l e ,  m a k i n g  c r i m i n a l  a n  a c t  w h i c h  w a s  
n o t  c r i m i n a l  w h e n  d o n e ,  o r  i n c r e a s i n g  t h e  p e n a l t y  f o r  t j ae  
a c t ,  v i o l a t e s  t h e  c o n s t i t u t i o n a l  p r o s c r i p t i o n  a g a i n s t  e x  
p o s t  f a c t o  l a w s .

T h e r e  i s  som e  p r e c e d e n t  i n  t h e  f e d e r a l  r a c k e t e e r i n g  l a w  
( R . I . C . O . )  f o r  m a k i n g  c r i m i n a l  a  p a t t e r n  o r  p r a c t i c e  o f  
a c t i v i t y  w h e n  som e  o f  t h e  a c t i v i t y  o c c u r r e d  b e f o r e  t h e  l a w  
w a s  e n a c t e d .  T h e  c a s e s  u n d e r  t h e  R . I . C . O .  s t a t u t e s  do  p r o ­
v i d e  some s u p p o r t  f o r  u s i n g  p a s t  a c t i v i t y  t o  e s t a b l i s h  a  
c r i m e .  One c o m m e n t a t o r  h a s  f o u n d  o t h e r  s u p p o r t  f o r  t h i s  
p o s i t i o n  c i t i n g  a  n u m b e r  o f  f e d e r a l  c a s e s :

A l t h o u g h  a n  a c t  n o t  u n l a w f u l  w h e n  c o m m i t t e d  m ay  n o t  b e  
m a d e  t h e  b a s i s  o f  c r i m i n a l  l i a b i l i t y ,  a  s t a t u t e  p r e ­
s c r i b i n g  p u n i s h m e n t  f o r  c o n t i n u i n g  t h e  a c t i o n  i s  n o t  
i n v a l i d  a s  e x  p o s t  f a c t o .  S u t h e r l a n d ,  S t a t u t o r y  C o n ­
s t r u c t i o n ,  s e c .  4 2 . 1 0  ( 4 t h  e d .  1 9 8 6 ) .
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H o w e v e r ,  t h e r e  i s  a n  e x c e p t i o n  t o  t h i s  r u l e  w o r t h  n o t i n g .  
A p p l i c a t i o n  o f  a  p e r j u r y  s t a t u t e  b a s e d  o n  i n c o n s i s t e n t  
s t a t e m e n t s ,  o n e  o f  w h i c h  o c c u r r e d  b e f o r e  e n a c t m e n t  o f  t h e  
p e r j u r y  s t a t u t e ,  w a s  h e l d  t o  b e  a n  i m p e r m i s s i b l e  e x  p o s t  
f a c t o  a p p l i c a t i o n .  U . S .  v .  B e l l , 371 F .  S u p p .  220  ( E . D .  
T e x a s  1 9 7 3 ) .

I n  a n y  c a s e ,  t h e  f e d e r a l  c a s e s  a r e  n o t  b i n d i n g  o n  t h e  A l a s k a  
S u p r e m e  C o u r t ,  a n d  m o r e o v e r ,  t h e  R . I . C . O .  s t a t u t e s  a r e  d i s ­
t i n g u i s h a b l e  f r o m  t h e  p r o v i s i o n s  o f  CSHB 2 3 7 ( H E S S ) .  T h e r e ­
f o r e ,  d e s p i t e  t h e  p o s s i b i l i t y  t h a t  t h e  p r o v i s i o n  c o u l d  b e  
u p h e l d ,  AS 1 1 . 4 1 . 6 0 0 ( 4 )  s t i l l  p r e s e n t s  some c o n s t i t u t i o n a l  
p r o b l e m s .

U n d e r  18 U . S . C .  1 9 6 2 ,  i t  i s  a  c r i m e  t o  r e c e i v e  i n c o m e  f r o m  a 
" p a t t e r n  o f  r a c k e t e e r i n g  a c t i v i t y . "  T h e  t e r m  " p a t t e r n  o f  
r a c k e t e e r i n g  a c t i v i t y "  i s  d e f i n e d  i r .  18 U . S . C .  1 9 6 1 ( 5 )  t o  
r e q u i r e  a t  l e a s t  t w o  a c t s  o f  r a c k e t e e r i n g  a c t i v i t y ,  o n e  o f  
w h i c h  o c c u r r e d  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h e  r a c k e t e e r i n g  
l a w .  T h i s  l a w  h a s  b e e n  u p h e l d  a g a i n s t  c h a l l e n g e s  b a s e d  o n  
t h e  e x  p o s t  f a c t o  c l a u s e  o f  t h e  f e d e r a l  c o n s t i t u t i o n .  I n  
U . S .  v .  C a m p a n a l e , 5 1 8  F . 2 d  3 5 2  ( 9 t h  C i r .  1 9 7 5 ) ,  t h e  c o u r t  
s a i d :

T h e  s p e c u l a t i o n  t h a t  b y  r e l y i n g  t o  a n y  e x t e n t  o n  a c t s  
p r i o r  t o  i t s  e f f e c t i v e  d a t e  t h e  s t a t u t e  r i s k s  c o n t r a ­
v e n i n g  t h e  p r o h i b i t i o n s  o f  U . S .  C o n s t ,  a r t .  I ,  s e c .  9 ,  
c l .  3 ,  a g a i n s t  t h e  p a s s a g e  o f  b i l l s  o f  a t t a i n d e r  o r  e x  
p o s t  f a c t o  l a w s  i s  n o t  u n r e a s o n a b l e .  T h e  s a m e  t h o u g h t  
o c c u r r e d  t o  C o n g r e s s ,  a n d  t h e  s t a t u t e  w a s ^ d r a f t e d  s o  a s  
t o  a v o i d  t h i s  p o s s i b l e  u n c o n s t i t u t i o n a l i t y .  T h i s  w a s  
d o n e  b y  d e f i n i n g  " p a t t e r n  o f  r a c k e t e e r i n g  a c t i v i t y "  t o  
r e q u i r e  o n e  a c t  o f  r a c k e t e e r i n g  a c t i v i t y  a f t e r  t h e  
e f f e c t i v e  d a t e  o f  t h e  c h a p t e r .  C a m p a n a l e , a t  3 6 4 .

H o w e v e r ,  t h e  c o u r t  d i d  n o t e  t h a t  e a c h  i n c i d e n t  o f  r a c k e t e e r ­
i n g  a c t i v i t y  " m u s t  b e  a n  a c t  i n  i t s e l f  s u b j e c t  t o  c r i m i n a l  
s a n c t i o n  a n d  a n y  p r o s c r i b e d  a c t  i n  t h e  p a t t e r n  m u s t  v i o l a t e  
a n  i n d e p e n d e n t  s t a t u t e . "  C a m p a n a l e , n .  3 4 ,  a t  3 6 4 .  T he  
c o u r t  a l s o  o b s e r v e d  t h a t  t h e  p e n a l t i e s  i m p o s e d  u n d e r  
R . I . C . O .  a r e  " n o  g r e a t e r  t h a n  t h e  p e n a l t i e s  i m p o s e d  f o r  many  
o f  t h e  s u b s t a n t i v e  o f f e n s e s  c o n s t i t u t i n g  r a c k e t e e r i n g  
a c t i v i t y . "  C a m p a n a l e , n .  3 6 ,  a t  3 6 5 .

T h e  R . I . C . O .  p r o v i s i o n s  t h a t  w e r e  u p h e l d  a r e  v e r y  d i f f e r e n t  
f r o m  t h e  p r o v i s i o n s  o f  CSHB 2 3 7 (H E S S ) .  F o r  e x a m p l e ,  s e c .  1 
o f  t h e  b i l l  a m e n d s  AS 1 1 . 4 1 . 1 1 0 ( a )  t o  a d d  a  n ew  c i r c u m s t a n c e
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u n d e r  w h i c h  a  p e r s o n  may b e  g u i l t y  o f  m u r d e r  i n  t h e  s e c o n d  
d e g r e e .  T h e  o f f e n s e  i s  c o m m i t t e d  i f ,  " u n d e r  c i r c u m s t a n c e s  
m a n i f e s t i n g  a n  e x t r e m e  i n d i f f e r e n c e  t o  t h e  w e l f a r e  o f  a  
c h i l d  u n d e r  t h e  a g e  o f  1 6 ,  t h e  p e r s o n  e n g a g e s  i n  a  p a t t e r n  
o r  p r a c t i c e  o f  a b u s e  o r  g r o s s  n e g l e c t  o f  t h e  c h i l d  t h a t  
r e s u l t s  i n  t h e  d e a t h  o f  t h e  c h i l d . "  U n d e r  AS 1 1 . 4 1 . 6 0 0 ( 4 ) ,  
a s  many  a s  t w o  o f  t h e  . t h r e e  i n c i d e n t s  o f  a b u s e  o r  n e g l e c t  
r e q u i r e d  f o r  c o n v i c t i o n  m ay  h a v e  o c c u r r e d  b e f o r e  t h e  e f f e c ­
t i v e  d a t e  o f  t h e  b i l l .  A c c o r d i n g l y ,  a  p e r s o n  m ay  b e  c o n ­
v i c t e d  o f  m u r d e r  i n  t h e  s e c o n d  d e g r e e  f o r  a c t s  w h i c h ,  w h e n  
c o m m i t t e d ,  w e r e  a t  m o s t  a s s a u l t  a n d  p o s s i b l y  n o t  c r i m i n a l  a t  
a l l .

T h e  a r g u m e n t  i n  s u p p o r t  o f  t h e  v a l i d i t y  o f  t h i s  r . e s u l t  u n d e r  
t h e  R . i . C . O .  s t a t u t e  i s  t h a t  a  p e r s o n  who h a s  a b u s e d  a  c h i l d  
b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  b i l l  i s  o n  n o t i c e  t h a t  f u r ­
t h e r  a b u s e  r e s u l t i n g  i n  d e a t h  w i l l  a m o u n t  t o  m u r d e r  i n  t h e  
s e c o n d  d e g r e e .  T h e  d i f f i c u l t y  i s  t h a t  t h e  f i n a l  a c t  a f t e r  
t h e  e f f e c t i v e  d a t e  o f  t h e  b i l l  i n  a n d  o f  i t s e l f  i s  n o t  m u r ­
d e r  i n  t h e  s e c o n d  d e g r e e .  The  p r i o r  a c t s  a r e  a n  e l e m e n t  o f  
t h e  o f f e n s e  e v e n  t h o u g h  t h e y  may n o t  b e  i n d e p e n d e n t  
o f f e n s e s .  I f  t h e  c o u r t  f i n d s  t h i s  t o  b e  a  r e q u i r e m e n t  f o r  
m a k i n g  t h e  p r i o r  a c t s  a n  e l e m e n t  o f  t h e  o f f e n s e ,  i t  w i l l  
h a v e  t o  f i n d  AS 1 1 . 4 1 . 6 0 0 ( 4 )  u n c o n s t i t u t i o n a l .

T h e  c a s e s  n o t e d  a b o v e  a r e  s u p p o r t i v e  o f  t h e  q u e s t i o n e d  p r o ­
v i s i o n s  o f  CSHB 2 3 7 (H E S S )  b u t  t h e y  a r e  b y  n o  m e a n s  c o n ­
c l u s i v e .  I n  my o p i n i o n ,  t h e  v a l i d i t y  o f  AS 1 1 . 4 1 . 6 0 0 ( 4 )  
r e m a i n s  a n  o p e n  q u e s t i o n .

I I I .  EX POST FACTO APPLICATION OF ’CHANGE IN RflLES OF ‘ 
EVIDENCE.

S e c t i o n  14 o f  CSHB 2 3 7 (HESS) m a k e s  a n  a m e n d m e n t  t o  A l a s k a  
R u l e  o f  E v i d e n c e  404  a p p l y  r e t r o a c t i v e l y  t o  a c t s  a n d  
o f f e n s e s  c o m m i t t e d  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  b i l l .  
T h a t  a m e n d m e n t ,  c o n t a i n e d  i n  s e c .  13 o f  t h e  b i l l ,  m a k e s  
e v i d e n c e  o f  p r i o r  a c t s  o f  t h e  d e f e n d a n t  i n v o l v i n g  t h e  sam e  
o r  a n o t h e r  v i c t i m  a d m i s s i b l e  t o  p r o v e  t h e  d e f e n d a n t ' s  
d i s p o s i t i o n  t o  c o m m i t  c e r t a i n  o f f e n s e s .  I n  M oor  v .  S t a t e , 
709 P . 2 d  498  ( A l a s k a  A p p .  1 9 8 5 ) ,  t h e  A l a s k a  C o u r t  o f  A p p e a l s  
s p e c i f i c a l l y  r e j e c t e d  t h e  D e p a r t m e n t  o f  L a w ' s  a r g u m e n t  t h a t  
i n c i d e n t s  o f  s e x u a l  a b u s e  w i t h  a  d i f f e r e n t  v i c t i m  a r e  a d m i s ­
s i b l e  i n  s e x u a l  a b u s e  c a s e s  t o  show  " l e w d  d i s p o s i t i o n . "
T h u s ,  t h e  r e t r o a c t i v e  a p p l i c a t i o n  o f  s e c .  13 a l l o w s  t h e  
s t a t e  t o  i n t r o d u c e  e v i d e n c e  i n  a  c r i m i n a l  p r o s e c u t i o n  e v e n
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t h o u g h  t h e  e v i d e n c e  w o u l d  n o t  h a v e  b e e n  a d m i s s i b l e  a t  t h e  
t i m e  t h e  o f f e n s e  w a s  c o m m i t t e d .

T h e  c o n s t i t u t i o n a l  p r o s c r i p t i o n  a g a i n s t  e x  p o s t  f a c t o  l a w s  
i n c l u d e s  l a w s  w h i c h  a l t e r  t h e  l e g a l  r u l e s  o f  e v i d e n c e  a n d  
r e c e i v e  l e s s  o r  d i f f e r e n t  t e s t i m o n y  t h a n  w as  r e q u i r e d  w h e n  
t h e  o f f e n s e  w a s  c o m m i t t e d .  As o n e  c o m m e n t a t o r  n o t e d :

C h a n g e s  i n  t h e  l a w  o f  e v i d e n c e  m a k i n g  i t  e a s i e r  t o  
p r o v e  g u i l t  t h a n  w a s  t h e  c a s e  w h e n  a n  o f f e n s e  w as  com ­
m i t t e d  i s  o b v i o u s l y  p r e j u d i c i a l  t o  t h e  i n t e r e s t s  o f  t h e  
a c c u s e d .  R e p e a l  o f  a  l a w  m a k i n g  c e r t a i n  e v i d e n c e  
i n a d m i s s i b l e  i s  e x  p o s t  f a c t o  t o  o f f e n s e s  c o m m i t t e d  
p r i o r  t o  t h e  r e p e a l i n g  a c t .  S u t h e r l a n d ,  S t a t u t o r y  C o n ­
s t r u c t i o n , s e c .  4 2 . 0 7  ( 4 t h  e d .  1 9 8 6 ) .

Of c o u r s e  n o t  a l l  c h a n g e s  i n  t h e  r u l e s  o f  e v i d e n c e  a m o u n t  t o  
i l l e g a l  e x  p o s t  f a c t o  l a w s .  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  
summed u p  t h e  i s s u e  t h i s  w a y :

. . . n o  e x  p o s t  f a c t o  v i o l a t i o n  o c c u r s  i f  t h e  c h a n g e
e f f e c t e d  i s  m e r e l y  p r o c e d u r a l ,  a n d  d o e s  " n o t  i n c r e a s e
t h e  p u n i s h m e n t  n o r  c h a n g e  t h e  i n g r e d i e n t s  o f  t h e  
o f f e n s e  o r  t h e  u l t i m a t e  f a c t s  n e c e s s a r y  t o  e s t a b l i s h  
g u i l t . "  A l t e r a t i o n  o f  a  s u b s t a n t i a l  r i g h t ,  h o w e v e r ,  i s  
n o t  m e r e l y  p r o c e d u r a l ,  e v e n  i f  t h e  s t a t u t e  t a k e s  a  
s e e m i n g l y  p r o c e d u r a l  f o r m .  W e a v e r  v .  G r a h a m ,  450  U . S .  
2 4 ,  67 L . E d . 2 d  1 7 ,  2 3 ,  n .  1 2- (T9 '8 ' l ) .

T h u s ,  i f  s e c .  13 o f  CSHB 2 3 7 (HESS) a l t e r s  o r  d e p r i v e s  a
d e f e n d a n t  o f  a  s u b s t a n t i a l  r i g h t ,  i t  may n o t  
c o n s t i t u t i o n a l l y  b e  a p p l i e d -  r e t r o a c t i v e l y .  As n o t e d  b e l o w ,  
t h e r e  i s  s u b s t a n t i a l  c a s e  l a w  s u p p o r t i n g  t h e  a r g u m e n t  t h a t  a  
s e e m i n g l y  p r o c e d u r a l  a m e n d m e n t  d o e s  i n  f a c t  a l t e r  a  
s u b s t a n t i a l  r i g h t ,  a n d  t h e r e f o r e  r e t r o a c t i v e  a p p l i c a t i o n  o f  
s u c h  a  c h a n g e  i s  u n c o n s t i t u t i o n a l .

I n  a  v e r y  r e c e n t  c a s e  b e f o r e  t h e  A l a s k a  C o u r t  o f  A p p e a l s ,  a n  
a t t e m p t  b y  t h e  D e p a r t m e n t  o f  Law t o  l i m i t  t h e  a p p l i c a t i o n  o f  
t h e  e x  p o s t  f a c t o  c l a u s e s  w a s  f i r m l y  r e j e c t e d .  S t a t e ,  v .
C r e e k p a u m , F i l e  No.  A - 1 2 2 8 ,  __  P . 2 d  ( A l a s k a  A p p .  1 9 8 7 ) .
T h e  c o u r t  h e l d  t h a t  a n  e x t e n s i o n  o f  t E e  s t a t u t e  o f  l i m i t a ­
t i o n s  u n d e r  w h i c h  t h e  d e f e n d a n t  c o u l d  h a v e  b e e n  p r o s e c u t e d  
a m o u n t e d  t o  a n  u n c o n s t i t u t i o n a l  e x  p o s t  f a c t o  l a w .

The  C r e e k p a u m  c a s e  d e a l t  w i t h  t h e  i s s u e  o f  w h e t h e r  t h e  s t a t ­
u t e  o f  l i m i t a t i o n s  i s  m e r e l y  a  p r o c e d u r a l  i s s u e  o r  a
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s u b s t a n t i v e  r i g h t  w h i c h  may n o t  b e  a p p l i e d  r e t r o a c t i v e l y .
The c o u r t  c o n c l u d e d :

. . . a l t h o u g h  we f i n d  t h e  i s s u e  t o  b e  a  c l o s e  o n e ,  we 
a r e  p e r s u a d e d  t h a t  a  c r i m i n a l  s t a t u t e  o f  l i m i t a t i o n s  i s  
n o t  m e r e l y  p r o c e d u r a l ,  b u t  o p e r a t e s  a s  a  s u b s t a n t i v e  
r i g h t  f o r  e x  p o s t  f a c t o  p u r p o s e s .  W h i l e  s u c h  a  s t a t u t e  
d o e s  n o t  d i r e c t l y  e s t a b l i s h  t h e  e l e m e n t s  o f  a n  o f f e n s e ,  
i t  i s  c l o s e l y  r e l a t e d  t h e r e t o ,  s i n c e  i t  l i m i t s  t h e  c i r ­
c u m s t a n c e s  u n d e r  w h i c h  g u i l t  m ay  b e  f o u n d  a n d  i s  a i m e d  
a t  p r e s e r v i n g  t h e  a c c u r a c y  a n d  b a s i c  i n t e g r i t y  o f  t h e  
a d j u d i c a t i v e  p r o c e s s  i n  w h i c h  t h e  g u i l t  o r  i n n o c e n c e  o f  
t h e  a c c u s e d  i s  u l t i m a t e l y  d e c i d e d .  We h o l d ,  t h e r e f o r e ,  
t h a t  t h e  e x  p o s t  f a c t o  c l a u s e s  o f  t h e  A l a s k a ,  a n d  U n i t e d  
S t a t e s  C o n s t i t u t i o n s  p r o h i b i t  a  r e t r o s p e c t i v e  c h a n g e  i n  
t h e  s t a t u t e  o f  l i m i t a t i o n s  i n  a  c r i m i n a l  c a s e  w h e n  t h e  
c h a n g e  o p e r a t e s  t o  t h e  d e t r i m e n t  o f  t h e  a c c u s e d .  
C r e e k p a u m , a t  2 2 .

T h e  D e p a r t m e n t  o f  Law a r g u e d  t h a t  s u b s t a n t i v e  c r i m i n a l  l a w  
r e f e r s  o n l y  t o  s t a t u t e s  w h i c h  d e f i n e  w h a t  a c t s  a r e  c r i m i n a l  
o r  w h i c h  p r e s c r i b e  t h e  p e n a l t i e s  f o r  c r i m i n a l  a c t s :  a l l
o t h e r  a s p e c t s  o f  t h e  l a w  a f f e c t i n g  c r i m i n a l  p r o c e e d i n g s  a r e  
p r o c e d u r a l .  C r e e k p a u m , a t  5 .  I f  t h i s  w e r e  t r u e ,  t h e n  r e t r o ­
a c t i v e  a p p l i c a t i o n  o f  s e c .  13 o f  CSHB 2 3 7 (HESS) w o u l d  
p r o b a b l y  n o t  p r e s e n t  a  c o n s t i t u t i o n a l  p r o b l e m .  H o w e v e r ,  t h e  
c o u r t  r e j e c t e d  t h i s  a r g u m e n t  a n d  f o u n d  t h a t  i t  i s  n o t  
s u p p o r t e d  b y  t h e  h o l d i n g s  o f  t h e  U n i t e d  S t a t e s  S u p r e m e  
C o u r t .  C r e e k p a u m , a t  6 .  I n s t e a d ,  t h e  c o u r t  r u l e d :

I n  o u r  v i e w ,  a ' s u b s t a n t i v e  c h a n g e  i n  t h e  l a w  i s ' o n e  
t h a t  w o r k s  a  d i s a d v a n t a g e  t o  t h e  a c c u s e d  e i t h e r  
d i r e c t l y ,  b y  a l t e r i n g  t h e  r e q u i s i t e  e l e m e n t s  o f  t h e  
o f f e n s e ,  o r  i n d i r e c t l y ,  b y  i m p a i r i n g  i m p o r t a n t  r i g h t s  
t h a t  a r e  r e l a t e d  t o  t h e  s u b s t a n c e  o f  t h e  o f f e n s e  —  
t h o s e  r i g h t s  m e a n t  t o  a s s u r e  f a i r n e s s  i n  t h e  u l t i m a t e  
a d j u d i c a t i o n  o f  g u i l t  o r  i n n o c e n c e .  As  t h e  S u p r e m e  
C o u r t  h a s  h e l d :  " I t  i s  s u f f i c i e n t  now  t o  s a y  t h a t  a
s t a t u t e  b e l o n g s  t o  t h e  p r o t e c t e d  c l a s s  w h i c h  b y  i t s  
n e c e s s a r y  o p e r a t i o n  a n d  i n  i t s  r e l a t i o n  t o  t h e  o f f e n s e ,  
o r  i t s  c o n s e q u e n c e s ,  a l t e r s  t h e  s i t u a t i o n  o f  t h e  
a c c u s e d  t o  h i s  d i s a d v a n t a g e . "  C r e e k p a u m , a t  12 -  1 3 .  
( C i t a t i o n s  o m i t t e d . )

O t h e r  j u r i s d i c t i o n s  h a v e  a l s o  f o u n d  t h a t  s e e m i n g l y  p r o c e ­
d u r a l  c h a n g e s  w e r e  i n  f a c t  s u b s t a n t i v e  f o r  e x  p o s t  f a c t o  
p u r p o s e s .  S t a t e  v .  S c h r e u d e r , 726  P . 2 d  1215  ( U t a h  1 9 8 6 )
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i n v o l v e d  a  s t a t u t e  t h a t  p r o h i b i t e d  a  c o n v i c t i o n  b a s e d  s o l e l y  
on  u n c o r r o b o r a t e d  a c c o m p l i c e  t e s t i m o n y .  T h e  s t a t u t e  w a s  i n  
e f f e c t  a t  t h e  t i m e  t h e  d e f e n d a n t  c o m m i t t e d  t h e  o f f e n s e ,  b u t  
w as  s u b s e q u e n t l y  r e p e a l e d .  T h e  c o u r t  r u l e d  t h a t  r e t r o a c t i v e  
a p p l i c a t i o n  o f  t h e  s t a t u t e :

. . . w o u l d  l e s s e n  t h e  a m o u n t  o f  p r o o f  n e c e s s a r y  t o  
c o n v i c t  d e f e n d a n t  a n d  t h e r e b y  d e p r i v e  d e f e n d a n t  o f  a  
s u b s t a n t i a l  r i g h t  t h a t  t h e  l a w  g a v e  h e r  a t  t h e  t i m e  o f  
t h e  m u r d e r .  T h e r e f o r e ,  a p p l i c a t i o n  o f  s e c t i o n  7 7 - 1 7 - 7  
w o u l d  f a l l  w i t h i n  t h e  c l a s s e s  o f  c h a n g e s  p r o h i b i t e d  b y  
t h e  e x  p o s t  f a c t o  c l a u s e .  S c h r e u d e r ,  a t  1 2 1 8 .

I n  S t a t e  v .  E d w a r d s , 701 P . 2 d  5 0 8  (W a s h .  1 9 8 5 ) ,  t h e  
W a s h i n g t o n  S u p r e m e  C o u r t  r u l e d  u n c o n s t i t u t i o n a l  t h e  r e t r o ­
a c t i v e  a p p l i c a t i o n  o f  a n  a m e n d m e n t  t o  t h e  m u r d e r  s t a t u t e  
d e f i n i n g  t h e  o f f e n s e  t o  r e q u i r e  t h a t  t h e  v i c t i m  d i e  w i t h i n  
t h r e e  y e a r s  r a t h e r  t h a n  t h e  common l a w  r e q u i r e m e n t  o f  o n e  
y e a r  t h a t  w a s  i n  e f f e c t  w h e n  t h e  o f f e n s e  w a s  c o m m i t t e d .  T h e  
c o u r t  f o u n d  t h e  r e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  a m e n d m e n t  
o f f e n s i v e  i n  s e v e r a l  w a y s  a n d  s p e c i f i c a l l y  s t a t e d :

. . . t h e  a m e n d m e n t  a l t e r s  t h e  r u l e s  o f  e v i d e n c e  b y  
r e c e i v i n g  d i f f e r e n t  t e s t i m o n y  t h a n  r e q u i r e d  o r  p e r m i t ­
t e d  a t  t h e  t i m e  o f  t h e  c r i m e  s i n c e  t h e  S t a t e  m ay  p r o v e  
d i f f e r e n t  f a c t s  t h a n  i t  h a d  t o  p r o v e  w h e n  t h e  c r i m e  w as  
c o m m i t t e d .  * *  * S u c h  a n  e n a c t m e n t  v i o l a t e s  s t a t e  a n d  
f e d e r a l  c o n s t i t u t i o n a l  p r o h i b i t i o n s  a g a i n s t  e x  p o s t  
f a c t o  l e g i s l a t i o n .  E d w a r d s , a t  5 12  -  5 1 3 .

A l l  o f  t h e s e  c a s e s  6 1 e a r l y  i n d i c a t e  t h a t  t h e r e  i s  a t ' l e a s t  a  
s i g n i f i c a n t  p o s s i b i l i t y  t h a t  t h e  A l a s k a  S u p r e m e  C o u r t ,  i f  
f a c e d  w i t h  t h e  q u e s t i o n ,  w o u l d  f i n d  t h e  r e t r o a c t i v e  a p p l i c a ­
t i o n  o f  t h e  a m e n d m e n t  t o  t h e  R u l e s  o f  E v i d e n c e  c o n t a i n e d  i n  
s e c s .  13 a n d  14 o f  CSHB 2 3 7 (HESS)  a n  u n c o n s t i t u t i o n a l  e x  
p o s t  f a c t o  l a w .  S u b s t a n t i v e  e v i d e n c e  t h a t  w a s  n o t  
a d m i s s i b l e  a t  t h e  t i m e  a  d e f e n d a n t  c o m m i t t e d  a n  o f f e n s e  
w o u l d  b e c o m e  a d m i s s i b l e  a t  t h a t  d e f e n d a n t ' s  t r i a l .  The  c a s e  
l a w  c l e a r l y  i n d i c a t e s  t h a t  t h e  r e t r o a c t i v e  a p p l i c a t i o n  o f  
s u c h  a  p r o v i s i o n  r a i s e s  s u b s t a n t i a l  c o n s t i t u t i o n a l  
q u e s t i o n s .

I f  I  may b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .

KBL:m kr  
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TO: H o u s e  J u d i c i a r y  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  F r a n  U lm e r

SUBJECT: H o u s e  B i l l  237

T h e  p r o p o s e d  CS w h i c h  y o u  h a v e  i n  f r o n t  o f  y o u  t o d a y ,  
d i f f e r s  f r o m  o r i g i n a l  H o u s e  B i l l  2 37  i n  s e v e r a l  s i g n i f i c a n t  w a y s .

T h e  o r i g i n a l  b i l l  p r o p o s e d  c o m b i n i n g  s e v e r a l  i n s t a n c e s  o f  
a b u s e  i n t o  a  n e w  o f f e n s e  a  p a t t e r n  o r  p r a c t i c e  o f  a b u s e .  T h i s  
a p p r o a c h  w a s  d e s i g n e d  t o  p e r m i t  t h e  c o u r t  t o  t r y  s e v e r a l  
i n s t a n c e s  o f  a b u s e  u n d e r  o n e  c h a r g e  i n  o n e  t r i a l  s o  t h a t  i n  c a s e s  
l i k e  C o v i n g t o n  w h e r e  t h e  c h i l d  v i c t i m  c o u l d  n o t  i d e n t i f y  w i t h  
p r e c i s i o n  t h e  t i m e ,  d a t e  a n d  p l a c e  o f  e a c h  a c t  o f  a b u s e ,  i t  w o u l d  
b e  p o s s i b l e  t o  c o n v i c t  t h e  o f f e n d e r  o f  a b u s e .

D u r i n g  t h e  i n t e r i m ,  I  h a v e  h a d  m any  d i s c u s s i o n s  w i t h  
i n d i v i d u a l s  r e g a r d i n g  t h i s  a p p r o a c h .  We h a v e  r e s e a r c h e d  o t h e r  
s t a t e s  t o  s e e  w h e t h e r  s i m i l a r  l e g i s l a t i o n  h a s  b e e n  a d o p t e d .  O n l y  
t h e  S t a t e  o f  W a s h i n g t o n  h a s  a p p r o a c h e d  c h i l d  a b u s e  i n  t h i s  
m a n n e r ,  w i t h  t h e  p a s s a g e  o f  a  n e w  s t a t u t e  l a s t  s p r i n g .  As o f  
t h i s  d a t e ,  t h e r e  h a v e  b e e n  n o  p r o s e c u t i o n s  u n d e r  t h a t  s e c t i o n  o r  
a n y  a p p e l l a t e  e f f o r t s  t o  s h e d  l i g h t  o n  i t s  c o n s t i t u t i o n a l i t y .  As 
y o u  m ay  r e m e m b e r  f r o m  e a r l i e r  t e s t i m o n y ,  t h e  c o n c e r n  w h i c h  t h e  
p u b l i c  d e f e n d e r  h a s  r e g a r d i n g  t h e  " p a t t e r n  o r  p r a c t i c e "  c h a r g e  i s  
t h e  c o n s t i t u t i o n a l  r e q u i r e m e n t  f o r  a  u n a n i m o u s  j u r y .  H e r  
a r g u m e n t  i s  t h a t  i f  y o u  h a v e  s e v e r a l  i n s t a n c e s  o f  a b u s e  c o m b i n e d  
i n  a  " p a t t e r n  o r  p r a c t i c e "  c h a r g e  t h a t  t h e  j u r y  may n o t  b e  
u n a n i m o u s  a s  t o  w h i c h  i n c i d e n t s  o c c u r r e d  a n d  w h i c h  w e r e  c o m m i t t e d  
b y  t h e  d e f e n d a n t .

A l t h o u g h  t h e r e  i s  c o n s i d e r a b l e  d e b a t e  a b o u t  how  t h e  c o u r t  
m i g h t  i n t e r p r e t  t h e  u n a n i m o u s  j u r y  r e q u i r e m e n t  i n  a n y  c h a l l e n g e  
t o  t h i s  n e w  " p a t t e r n  o r  p r a c t i c e "  c h a r g e ,  I  h a v e  a v o i d e d  t h i s  
d e b a t e  i n  t h i s  p r o p o s e d  CS b y  a t t e m p t i n g  t o  s o l v e  t h e  p r o b l e m  i n  
a  d i f f e r e n t  w a y .  T h e  CS n o  l o n g e r  h a s  a  p a t t e r n  o r  p r a c t i c e  
c h a r g e  f o r  e i t h e r  p h y s i c a l  o r  s e x u a l  a b u s e  o r  a s s a u l t .  I n s t e a d ,  
t h e  CS c h a n g e s  c o u r t  r u l e s  w h i c h  p e r m i t  r e l a t e d  c a s e s  t o  b e  t r i e d  
t o g e t h e r .

Official Business



H o u s e  J u d i c i a r y  C o m m i t t e e - 2 - J a n u a r y  21, 1988

T h e  q u e s t i o n  a s  t o  w h e t h e r  a  c o u r t  s h o u l d  s e v e r  o r  j o i n  a 
c a s e  r e s t s  o n  a  v a r i e t y  o f  f a c t o r s ,  i n c l u d i n g  t h e  e c o n o m y  o f  
j u s t i c e ,  t h e  s i m i l a r i t y  a n d  r e l a t e d  n a t u r e  o f  t h e  c h a r g e d  
o f f e n s e s ,  p o t e n t i a l  p r e j u d i c e  t o  t h e  a c c u s e d ,  c o n v e n i e n c e  t o  t h e  
p a r t i e s ,  a n d  o t h e r  f a c t o r s .

CS HB 237 c l a r i f i e s  t h a t  c a s e s  s h o u l d  b e  j o i n e d  i f  t h e  
e v i d e n c e  o f  o n e  c h a r g e d  o f f e n s e  w o u l d  b e  a d m i s s i b l e  t o  p r o v e  
a n o t h e r  c h a r g e d  o f f e n s e .  I t  i s  p r e f e r a b l e  t o  d o  s o  f o r  many  o f  
t h e  p a r t i e s  i n v o l v e d ;  c e r t a i n l y  f o r  t h e  c o u r t  s y s t e m  a n d  f o r  t h e  
e f f i c i e n c y  o f  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e .  I t  w i l l  s a v e  m o n e y  
a n d  t i m e .  I t  a c c o m p l i s h e s  p a r t  o f  w h a t  I  h a d  h o p e d  t o  a c c o m p l i s h  
w i t h  a  p a t t e r n  o r  p r a c t i c e ,  b u t  a v o i d s  t h e  c o n s t i t u t i o n a l  i s s u e  
a l t o g e t h e r .

A n o t h e r  m a j o r  c h a n g e  i n  t h e  p r o p o s e d  CS i s  n ew  l a n g u a g e  
a m e n d i n g  R u l e  4 0 4 .  T h i s  new  l a n g u a g e  i s  a  r e c o m m e n d a t i o n  f r o m  
t h e  l e g i s l a t i v e  c o m m i t t e e  o f  S . T . A . R .  ( S t a n d i n g  T o g e t h e r  A g a i n s t  
R a p e )  a n d ,  I  b e l i e v e ,  i s  m o r e  n a r r o w l y  f o c u s e d  i n  a  w a y  w h i c h  
d i r e c t l y  a c c o m p l i s h e s  t h e  o b j e c t i v e .

T h e  t h i r d  m a j o r  c h a n g e  i n  t h e  CS i s  t h e  a d d i t i o n  o f  a n
a g g r a v a t i n g  f a c t o r  t o  b e  c o n s i d e r e d  a t  s e n t e n c i n g  s o  t h a t  t h e  
j u d g e  c o n s i d e r s  a d d i t i o n a l  t i m e  f o r  t h o s e  o f f e n d e r s  who a b u s e  o r  
a s s a u l t  m i n o r  v i c t i m s  m o r e  t h a n  o n c e .

T h e  n e x t  m a j o r  d i f f e r e n c e  i n  t h e  p r o p o s e d  CS i s  a  d e f i n i t i o n  
o f  t h e  p h r a s e  " o v e r  whom t h e  o f f e n d e r  h a d  a u t h o r i t y " .  T h i s
p r o p o s e d  n e w  l a n g u a g e  w i l l  c l a r i f y  t h a t  i t  i s  i n t e n d e d  t o  c o v e r  
n o t  o n l y  t h o s e  i n d i v i d u a l s  who r e s i d e  w i t h i n  t h e  h o u s e h o l d  o f  t h e
v i c t i m ,  ( e . g . ,  a  l i v e - i n  b o y f r i e n d ) ,  b u t  a l s o  c o v e r  s o m e o n e  who
i s  c a r i n g  f o r  t h e  c h i l d ,  l i k e  a  b a b y s i t t e r .

T h e  f i n a l  m a j o r  d i f f e r e n c e  b e t w e e n  t h i s  CS a n d  t h e  o r i g i n a l  
b i l l  i s  t h e  a d d i t i o n  o f  a  s e c t i o n  w h i c h  c l a r i f i e s  s e n t e n c i n g  f o r  
c o n c u r r e n t  a n d  c o n s e c u t i v e  t e r m s .  R e p r e s e n t a t i v e  Ram ona B a r n e s  
i n t r o d u c e d  a  b i l l  w h i c h  w a s  p a s s e d  b y  t h e  L e g i s l a t u r e  a n d  h a s  
b e e n  i n t e r p r e t e d  b y  t h e  c o u r t s  t o  m e an  s o m e t h i n g  q u i t e  d i f f e r e n t  
t h a n  w h a t  w a s  o r i g i n a l l y  i n t e n d e d .  S e c t i o n s  4 a n d  5 a r e  a n  
e f f o r t  t o  r e s t o r e  some b a l a n c e :  i f  t h e  o f f e n d e r  i s  c o n v i c t e d  o f
m u l t i p l e  c h a r g e s ,  h i s  s e n t e n c e s  s h o u l d  n o t  a l l  r u n  c o n c u r r e n t l y .

I n  s u m m a r y ,  t h i s  p r o p o s e d  CS d e a l s  w i t h  t h e  i s s u e s  o f  
j o i n d e r  o f  c a s e s ,  a d m i s s i b i l i t y  o f  e v i d e n c e ,  s e n t e n c i n g  f o r  
m u l t i p l e  o f f e n d e r s .  I  s i n c e r e l y  h o p e  t h a t  a f t e r  t h e  t e s t i m o n y  
f r o m  i n d i v i d u a l s  who h a v e  e x p e r i e n c e  w i t h  p r o s e c u t i n g  t h e s e  
c a s e s ,  w e ' l l  h a v e  a  c l e a r e r  u n d e r s t a n d i n g  o f  how  t h e s e  c h a n g e s  
w i l l  h a v e  a  p o s i t i v e  e f f e c t  o n  t h e  a d m i n i s t r a t i o n  o f  c r i m i n a l  
j u s t i c e  i n  A l a s k a .
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IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

For a n  Act entitled: " A n  A ct r e l a t i n g  to murder, assault, and the p h y s i c a l

and s e x u a l  abuse of children; a m e n d i n g  Rul e  40 4  of

the A l a s k a  Rules of E v i dence; and p r o v i d i n g  for an

e f f e c t i v e  d a te."

BE IT E N A C T E D  B Y  THE L E G I S L A T U R E  OF T H E  S T ATE OF ALASKA:

* S e c t i o n  1. AS 1 1 . 4 1 . 1 1 0 ( a )  is a m e n d e d  to read:

(a) A  p e r s o n  commits the c r ime of m u r d e r  in th e  s e c o n d  d e g r e e  if

(1) w i t h  intent to c a u s e  serious p h y s i c a l  i n j u r y  to a n o t h e r  

p e r s o n  or k n o w i n g  that the c o n duct is s u b s t a n t i a l l y  c e r t a i n  to cause 

d e a t h  or s e r i o u s  p h y s i c a l  i n jury to a n o t h e r  person, the p e r s o n  causes 

the d e a t h  o f  any person;

(2) the p e r s o n  k n o w i n g l y  engages in  c o nduct [ I N T E N T I O N A L L Y  

P E R F O R M S  A N  ACT] that r e s u l t s  in the d e a t h  of  a n o t h e r  p e r s o n  u n d e r  

c i r c u m s t a n c e s  m a n i f e s t i n g  a n  e x t r e m e  i n d i f f e r e n c e  to the v a l u e  of 

h u m a n  life; [OR]

(3) a c t i n g  e i t h e r  alone or w i t h  o ne or m o r e  persons, the

p e r s o n  c o mmits or  a t t e m p t s  to commit a r s o n  in  the first degree, k i d­

napping, sexu a l  a s s a u l t  in the first d e g r e e  u n d e r  A S  1 1 . 4 1 . 4 1 0 ( a ) ( 1 )  

o r  (2), sexual a s sault in  the s e c o n d  degree, b u r g l a r y  i n  the first

d e g ree, e s c a p e  in the first or  s e c o n d  degree, or r o b b e r y  in any d e g r e e

and, in  the course of o r  in f u r t h e r a n c e  of that crime, or  in i m m e d i a t e  

flight from that crime, any p e r s o n  causes the d e a t h  of a p e r s o n  o t h e r  

tha n  one of the p a r t i c i p a n t s ; or

(4) u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  an e x t r e m e  i n d i f f e r e n c e
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to  th e  w e l f a r e  o f  a c h i l d  u n d e r t h e  age o f  1 6 , th e  p e r s o n  e n g a g e s i n  a

p a t t e r n  o r  p r a c t i c e  of a b u s e  or  gross n e g l e c t  of th e  c h i l d  that r e­

sults in the d e a t h  of the c h i l d .

*  Sec. 2. A S  1 1 . 4 1 . 1 1 0  is a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n  to read:

(c) In  this section, " a b u s e  or  g r o s s  n e g l e c t "  i n c l u d e s  i n t e n­

tion a l  b o d i l y  impact, r e s t raint, c o n f i n e m e n t ,  a d m i n i s t r a t i o n  o f  l e thal 

c h e m i c a l s  o r  d r u g s  that c r e a t e  a s u b s t a n t i a l  and u n j u s t i f i a b l e  r i s k  

that the c h i l d  w i l l  s u f f e r  s e r i o u s  p h y s i c a l  injury, or  k n o w i n g l y  

e x p o s i n g  t he c h i l d  to c o n d i t i o n s  w h i c h  c r e a t e  a s u b s t a n t i a l  r i s k  that 

the c h ild w i l l  s u f f e r  s e r i o u s  p h y s i c a l  i n j u r y  due to burns, h y p o t h e r­

mia, or  suff o c a t i o n .

* Sec. 3. AS 1 1 . 4 1 . 2 0 0 ( a )  is a m e n d e d  to read:

(a) A  p e r s o n  c o m mits t he c r i m e  of a s s a u l t  in  the first d e g r e e  if

(1) that p e r s o n  r e c k l e s s l y  c a uses s e r i o u s  p h y s i c a l  i n j u r y  

to a n o t h e r  by m e a n s  of a d a n g e r o u s  i n s t r ument;

(2) w i t h  inte n t  to c a use s e r i o u s  p h y s i c a l  i n j u r y  to a n o t h­

er, the p e r s o n  caus e s  s e r i o u s  p h y s i c a l  i n j u r y  to an y  person; [OR]

(3) t he p e r s o n  k n o w i n g l y  e n g a g e s  in  c o nduct [ I N T E N T I O N A L L Y  

P E R F O R M S  A N  ACT] that r e s u l t s  in s e r i o u s  p h y s i c a l  inju r y  to a n o t h e r  

u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  e x t r e m e  i n d i f f e r e n c e  to t he v a l u e  of 

h u m a n  l i f e ; or

(4) t he p e r s o n  e n g a g e s  in  a p a t t e r n  or p r a c t i c e  of a b u s e  o r  

g ross n e g l e c t  of a  c h i l d  u n d e r  the age o f  16 that r e s u l t s  in s e r i o u s  

p h y s i c a l  i n j u r y  to  the c h i l d .

* Sec. 4. A S  1 1 . 4 1 . 2 0 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(c) I n  thi s  section, " a b u s e  o r  g r o s s  n e g l e c t "  i n c l u d e s  i n t e n­

tional b o d i l y  impact, r e s t r a i n t ,  c o n f i n e m e n t ,  a d m i n i s t r a t i o n  of  lethal 

ch e m i c a l s  or d r u g s  that c r eate a  s u b s t a n t i a l  and u n j u s t i f i a b l e  r i s k  

that t he c h i l d  w i l l  s u f f e r  se. ious p h y s i c a l  injury, or k n o w i n g l y
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e x p o s i n g  the c h i l d  to c o n d i t i o n s  w h i c h  c r eate a s u b s t a n t i a l  r i s k  that 

the c h ild w i l l  s u f f e r  serious p h y s i c a l  i n j u r y  due to burns, h y p o­

thermia, or s u f f o cation.

* Sec. 5. AS 1 1 .41 is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  to read:

Sec. 11.41.441. R E P E A T E D  S E X U A L  A B U S E  OF A  M I N O R  IN T HE F I R S T  

DEGREE. (a) A  p e r s o n  commits the c r i m e  of  r e p e a t e d  s e x u a l  abuse of a 

m i n o r  in the first d e g r e e  if, b e i n g  16 y e a r s  of  age or o l d e r  and

h a v i n g  a u t h o r i t y  o v e r  a c h i l d  u n d e r  the age of 13, the p e r s o n  e n g ages

in a p a t t e r n  o r  p r a c t i c e  of s e x u a l  p e n e t r a t i o n  w i t h  a c h i l d  w h o  is 

u n d e r  13 y e a r s  of a ge or aids, induces, causes, or  e n c o u r a g e s  a p e r s o n  

w h o  is u n d e r  13 y e a r s  of age to e n g a g e  in a p a t t e r n  or p r a c t i c e  of

sexual p e n e t r a t i o n  w i t h  a n o t h e r  person.

(b) R e p e a t e d  sexu a l  a b use of a m i n o r  in  the first d e g r e e  is an

u n c l a s s i f i e d  f e l o n y  and is p u n i s h a b l e  as p r o v i d e d  in A S  12.55.

Sec. 11.41.442. R E P E A T E D  S E X U A L  A B U S E  OF A  M I N O R  IN T H E  S E C O N D  

DEGREE. (a) A  p e r s o n  commits the c r i m e  of r e p e a t e d  s e x u a l  a b use of a 

m i n o r  in the s e c o n d  d e g r e e  if, b e i n g  16 y e a r s  of  age or o l d e r  and 

h a v i n g  a u t h o r i t y  o v e r  a c h i l d  u n d e r  the age of 16, the o f f e n d e r

(1) engages in a p a t t e r n  o r  p r a c t i c e  of s e x u a l  p e n e t r a t i o n

w i t h  a c h i l d  w h o  is 13, 14, or  15 y e a r s  of age and at least three 

years y o u n g e r  than the person, or  aids, induces, causes, or e n c o u r a g e s  

a child w h o  is 13, 14, or 15 y e a r s  of  age a n d  at least t h r e e  years

y o u n g e r  t h a n  the p e r s o n  to e n g a g e  in a p a t t e r n  o r  p r a c t i c e  of sexual 

p e n e t r a t i o n  w i t h  a n o t h e r  p e r son; or

(2) e n g a g e s  in a p a t t e r n  o r  p r a c t i c e  of  sexu a l  c o n t a c t  w i t h  

a c h ild w ho is u n d e r  13 y e ars of  age or aids, induces, causes, or

e n c o u r a g e s  a c h i l d  u n d e r  13 y e a r s  of a ge to e n g a g e  in a p a t t e r n  or

pr a c t i c e  of s e x u a l  c o n t a c t  w i t h  a n o t h e r  person.

(b) R e p e a t e d  s e x u a l  a b use of a m i n o r  in the s e c o n d  d e g r e e  is a
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c l a n s  A  felony.

* Sec. 6. AS 1 1 .41 is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 11.41.444. R E P E A T E D  S E X U A L  A B U S E  OF  A  M I N O R  IN T H E  T H I R D  

DEGREE. (a) A  p e r s o n  c o m m i t s  the c r i m e  o f  r e p e a t e d  s e x u a l  a b use of a 

m i n o r  i n  the t h i r d  d e g r e e  if

(1) b e i n g  16 y e a r s  o f  age or  o l d e r  a nd h a v i n g  a u t h o r i t y  

o v e r  a c h i l d  u n d e r  the a g e  of 16, th e  p e r s o n  e n g a g e s  i n  a p a t t e r n  or 

p r a c t i c e  of s e x u a l  c o n t a c t  w i t h  a c h i l d  w h o  is 13, 14, or 15 y e a r s  of 

a g e  a nd at least t h r e e  y e a r s  y o u n g e r  t h a n  the p e r son, or aids, i n­

duces, causes, or e n c o u r a g e s  a c h ild w h o  is 13, 14, o r  15 y e a r s  o f  age 

a n d  at least t h r e e  y e a r s  y o u n g e r  t h a n  the p e r s o n  to e n g a g e  i n  a p a t­

te r n  or  p r a c t i c e  of  s e x u a l  c o n t a c t  w i t h  a n o t h e r  p e r son; or

(2) b e i n g  u n d e r  16 y e a r s  o f  age and h a v i n g  a u t h o r i t y  o v e r  a 

c h i l d  u n d e r  the age of 13, the p e r s o n  e n g a g e s  i n  a p a t t e r n  o r  p r a c t i c e  

of s e xual p e n e t r a t i o n  or  s e x u a l  c o n t a c t  w i t h  a c h ild w h o  is u n d e r  13 

y e a r s  of  age a n d  at least three y e a r s  y o u n g e r  t h a n  the person.

(b) R e p e a t e d  s e x u a l  a b u s e  of a m i n o r  in  the t h i r d  d e g r e e  is a 

c l ass B felony.

* Sec. 7. AS 1 1 . 4 1 . 4 4 5  is a m e n d e d  to read:

Sec. 11.41.445. A F F I R M A T I V E  D E F E N S E S  [ G E NERAL P R O V I S I O N S ] .  (a)

I n  a p r o s e c u t i o n  u n d e r  A S 1 1 . 4 1 . 4 3 4  - 1 1 . 4 1 . 4 4 4  [AS 1 1 . 4 1 . 4 3 4  - 11.-

41.440] it is a n  a f f i r m a t i v e  d e f e n s e  that, at th e  time of t h e  a l l e g e d  

offen s e ,  the v i c t i m  w as the l e gal s p o u s e  of  the d e f e n d a n t  u n l e s s  the

of f e n s e  w as c o m m i t t e d  w i t h o u t  t h e  c o n s e n t  of the victim.

(b) In  a p r o s e c u t i o n  u n d e r  A S  1 1 . 4 1 . 4 1 0  - 1 1 . 4 1 . 4 4 4  [AS 11.-

4 1 . 4 1 0  - 11.41.440], w h e n e v e r  a  p r o v i s i o n  of l aw d e f i n i n g  a n  o f f e n s e  

d e p e n d s  u p o n  a v i c t i m ' s  b e i n g  u n d e r  a  c e r t a i n  age, it is a n  a f f i r m a­

tiv e  d e f e n s e  that, at the time o f  the a l l e g e d  offen s e ,  the d e f e n d a n t  

r e a s o n a b l y  b e l i e v e d  the v i c t i m  to be that ag e  o r  older, u n l e s s  the
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victim was under 13 years of age at the time of the alleged offense.
* Sec. 8. AS 11.41 is amended by adding new sections to read:

ARTICLE 6. GENERAL PROVISIONS.
Sec. 11.41.600. PATTERN OR PRACTICE. In a prosecution under 

this chapter for an offense that includes as one of its elements that 
a person engaged in a "pattern or practice" of conduct toward a child

(1) it is not necessary that the person be separately 
charged with specific incidents of prohibited conduct; however, prose­
cution for separate incidents is not precluded;

(2) to support a conviction, each juror in a jury trial 
must be convinced beyond a reasonable doubt that at least three inci­
dents of prohibited conduct occurred, but the jury need not be unani­
mous as to particular incidents;

(3) if a person who is separately charged with a specific 
incident of prohibited conduct is found not guilty of an incident, 
that incident may not be relied upon to establish the pattern or
practice; and

(4) incidents occurring before the effective date of the 
law establishing the offense may be used to establish the pattern or 
practice as long as there was at least one incident that occurred 
after the effective date of the law.

Sec. 11.41.610. DEFINITIONS. In this chapter
(1) "having authority over a child" means

(A) the child is entrusted to the person's care by
authority of law;

(B) the child is the person's son or daughter, includ­
ing an illegitimate or adopted child, or a stepchild;

(C) the person resides as a member of a social unit in
the same household as the child; or
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(D) the child has been temporarily entrusted to the 
person's care;

(2) "pattern or practice" means three or more incidents of 
the prohibited conduct.

* Sec. 9. AS 11.81.250(a) is amended to read:
(a) For purposes of sentencing under AS 12.55, all offenses 

defined in this title, except murder in the first and second degree, 
sexual assault in the first degree, sexual abuse of a minor in the 
first degree, repeated sexual abuse of a minor in the first degree, 
misconduct involving a controlled substance in the first degree, and 
kidnapping, are classified on the basis of their seriousness, accord­
ing to the type of injury characteristically caused or risked by 
commission of the offense and the culpability of the offender. Except 
for murder in the first and second degree, sexual assault in the first 
degree, sexual abuse of a minor in the first degree, repeated sexual 
abuse of a minor in the first degree, misconduct involving a con­
trolled substance in the first degree, and kidnapping, the offenses in 
this title are classified into the following categories:

(1) class A felonies, which characteristically involve
conduct resulting in serious physical injury or a substantial risk of 
serious physical injury to a person;

(2) class B felonies, which characteristically involve
conduct resulting in less severe violence against a person than class 
A felonies, aggravated offenses against property interests, or ag­
gravated offenses against public administration or order;

(3) class C felonies, which characteristically involve
conduct serious enough to deserve felony classification but not seri­
ous enough to be classified as A or B felonies;

(A) class A misdemeanors, which characteristically involve
CSHB 2 3 7 (HESS) -6- HB0237B



less severe violence against a person, less serious offenses against 
property interests, less serious offenses against public adminis­
tration or order, or less serious offenses against public health and 
decency than felonies;

(5) class B misdemeanors, which characteristically involve 
a minor risk or physical injury to a person, minor offenses against 
property interests, minor offenses against public administration or 
order, or minor offenses against public health and decency;

(6) violations, which characteristically involve conduct 
inappropriate to an orderly society but which do not denote criminal­
ity in their commission.
Sec. 10. AS 11.81.250(b) is amended to read:

(b) The classification of each felony defined in this title,
except murder in the first and second degree, sexual assault in the 
first degree, sexual abuse of a minor in the first degree, repeated 
sexual abuse of a minor in the first degree, misconduct involving a 
controlled substance in the first degree, and kidnapping, is designat­
ed in the section defining it. A felony under Alaska law defined 
outside this title for which no penalty is specifically provided is a 
class C felony.
Sec. 11. AS 12.55.035(b) is amended to read:

(b) Upon conviction of an offense, a defendant who is not an
organization may be sentenced to pay, unless otherwise specified in 
the provision of law defining the offense, a fine of no more than

(1) $75,000 for murder in the first or second degree,
sexual assault in the first degree, sexual abuse of a minor in the 
first degree, repeated sexual abuse of a minor in the first degree, 
kidnapping, or misconduct involving a controlled substance in the 
first degree;
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1 (2) $50,000 for a class A, B, or C felony;
2 (3) $5,000 for a class A misdemeanor;
3 (4) $1,000 for a class B misdemeanor;
4 (5) $300 for a violation.
5 * Sec. 12. AS 12.55.125(i) is amended to read:
6 (i) A defendant convicted of seyual assault in the first degreê
7 repeated sexual abuse of a minor in the fi rst degree, or sexual abuse
8 of a minor in the first degree may be sentenced to a definite term of
9 imprisonment of not more than 30 years, and shall be sentenced to the

10 following presumptive terms, subject to adjustment as provided in
11 AS 12.55.155 - 12.55.175:
12 (1) if the offense is a first felony conviction and does
13 not involve circumstances described in (2) of this subsection, eight
14 years;
15 (2) if the offense is a first felony conviction, and the
16 defendant possessed a firearm, used a dangerous instrument, or caused
17 serious physical injury during the commission of the offense, 10
18 years;
19 (3) if the offense is a second felony conviction, 15 years;
20 (4) if the offense is a third felony conviction, 25 years.
21 * Sec. 13. Rule 404, Alaska Rules of Evidence, is amended by adding a
22 new subsection to read:
23 (c) Notwithstanding (b) of this rule, in a prosecution for
24 physical assault upon or sexual misconduct with a child under the age
25 of 16, evidence of prior acts of the defendant involving the same or
26 another victim is admissible to show the defendant's disposition to
27 commit the offense.
28 * Sec. 14. Section 13 of this Act is retroactive and applies
29 (1) to evidence of acts committed before the effective date of
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this Act; and
(2) in trials involving offenses committed before the effective 

date of this Act.
* Sec. 15. This Act takes effect immediately under AS 01.10.070(c).
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BY ULMER, HUDSON, GRUSSENDORF, BOYER, DAVIDSON, ELLIS, FRANK, GOLL, GRUENBERG, HOFFMAN,KOPONEN, LARSON, MENARD, NAVARRE, PEARCE, PETTYJOHN, PHILLIPS,SUND, SWACKHAMMER, TAYLOR AND1 IN THE HOUSE WALLIS
2 HOUSE BILL NO. 237
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 FIFTEENTH LEGISLATURE - FIRST SESSION
5 A BILL
6 For an Act entitled: "An Act relating to murder, assault, and the physical
7 and sexual abuse of children; the admissibility of
8 certain evidence in criminal prosecutions; amending
9 Rule 404 of the Alaska Rules of Evidence; and provid-
10 ing for an effective date."
11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
12 * Section 1. AS 11.41.110(a) is amended to read:
13 (a) A person commits the crime of murder in the second degree if
14 (1) with intent to cause serious physical injury to another
15 person or knowing that the conduct is substantially certain to cause
16 death or serious physical injury to another person, the person causes
17 the death of any person;
18 (2) the person knowingly engages in conduct [INTENTIONALLY
19 PERFORMS AN ACT] that results in the death of another person under
20 circumstances manifesting an extreme indifference to the value of
21 human life; [OR]
22 (3) acting either alone or with one or more persons, the
23 person commits or attempts to commit arson in the first degree, kid-
24 napping, sexual assault in the first degree under AS 11.41.410(a)(1)
25 or (2), sexual assault in the second degree, burglary in the first
26 degree, escape in the first or second degree, or robbery in any degree
27 and, in the course of or in furtherance of that crime, or in immediate
28 flight from that crime, any person causes the death of a person other
29 than one of the participants; or
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(4) under circumstances manifesting an extreme indifference 
to the welfare of a child under the age of 16, the person engages in a 
pattern or practice of abuse of the child that results in the death of

'  i - ’ * ’  '  . , \ i :the child.
* Sec. 2. AS 11.41.110 is amended by adding a new subsection to read:

(c) In this section, "abuse" includes bodily impact, restraint,
‘ or confinement.
* Sec. 3. AS 11.41.200(a) is amended to read:

(a) A person commits the crime of assault in the first degree if
(1) that person recklessly causes serious physical injury 

to anothe by means of a dangerous instrument;
(2) with intent to cause serious physical injury to anoth­

er, the person causes serious physical injury to any person; [OR]
(3) the person knowingly engages in conduct [INTENTIONALLY 

PERFORMS AN ACT] that results in serious physical injury to another 
under circumstances manifesting extreme indifference to the value of 
human life ; or

(4) the person engages in a pattern or practice of abuse of 
a child under the age of 16 that results in serious physical injury to 
the child.

* Sec. 4. AS 11.41.200 is amended by adding a new subsection to read:
(c) In this section, "abuse" includes bodily impact, restraint, 

or confinement. ... ... . .
I* Sec. 5. AS 11.41 is amended by adding new sections to read:

Sec. 11.41.441. REPEATED SEXUAL ABUSE OF A MINOR IN THE FIRST 
DEGREE, (a) A person commits the crime of repeated sexual abuse of a 
minor in the first degree if, being 16 years of age or older and 
having authority over a child under the age of. 16, the person engages 
in a pattern or practice of sexual penetration with a child who is
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under 13 years of age or aids, induces, causes, or encourages a person 
who is under 13 years of age to engage in a pattern or practice of 
sexual penetration with another person.

(b) Repeated sexual abuse of a minor in the first degree is an 
unclassified felony and is punishable as provided in AS 12.55.

Sec. 11.41.442. REPEATED SEXUAL ABUSE OF A MINOR IN THE SECOND 
DEGREE. (a) A person commits the crime of repeated sexual abuse of a 
minor in the second degree if, being 16 years of age or older and 
having authority over a child under the age of 16, the offender

(1) engages in a pattern or practice of sexual penetration 
with a child who is 13, 14, or 15 years of age and at least three 
years younger than the person, or aids, induces, causes, or encourages 
a child who is 13, 14, or 15 years of age and at least three years
younger than the person to engage in a pattern or practice of sexual
penetration with another person; or

(2) engages in a pattern or practice of sexual contact with 
a child who is under 13 years of age or aids, induces, causes, or
encourages a child under 13 years of age to engage in a pattern or
practice of sexual contact with another person.

(b) Repeated sexual abuse of a minor in the second degree is a 
class A felony.

* Sec. 6. AS 11.41 is amended by adding a new section to read:
Sec. 11.41.444. REPEATED SEXUAL ABUSE OF A MINOR IN THE THIRD 

DEGREE. (a) A person commits the crime of repeated sexual abuse of a 
minor in the third degree if

(1) being 16 years of age or older and having authority
over a child under the age of 16, the person engages in a pattern or
practice of sexual contact with a child who is 13, 14, or 15 years of
age and at least three years younger than the person, or aids,
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induces, causes, or encourages a child who is 13, 14, or 15 years of
age and at least three years younger than the person to engage in a
pattern or practice of sexual contact with another person; or

(2) being under 16 years of age and having authority over a 
child under the age of 16, the person engages in a pattern or practice 
of sexual penetration or sexual contact with a child who is under 13 
years of age and at least three years younger than the person.

(b) Repeated sexual abuse of a minor in the third degree is a
class B felony.

* Sec. 7. AS 11.41.445 is amended to read:
Sec. 11.41.445. AFFIRMATIVE DEFENSES [GENERAL PROVISIONS]. (a)

In a prosecution under AS 11.41.434 - 11.41.444 [AS 11.41.434 -
11.41.440] it is an affirmative defense that, at the time of the 
alleged offense, the victim was the legal spouse of the defendant 
unless the offense was committed without the consent of the victim.

(b) In a prosecution under AS 11.41.410 - 11.41.444 [AS 11.-
41.410 - 11.41.440], whenever a piovision of law defining an offense 
depends upon a victim's being under a certain age, it is an affirma­
tive defense that, at the time of the alleged offense, the defendant 
reasonably believed the victim to be that age or older, unless the 
victim was under 13 years of age at the time of the alleged offense.

* Sec. 8. AS 11.41 is amended by adding new sections to read:
ARTICLE 6. GENERAL PROVISIONS.

Sec. 11.41.600. PATTERN OR PRACTICE. In a prosecution under 
this chapter for an offense that includes as one of its elements that 
a person engaged in a "pattern or practice" of conduct toward a child

i r <(1) it is not necessary that the person be separately 
charged with specific incidents of prohibited conduct; however, prose­
cution for separate incidents is not precluded;
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(2) to support a conviction, each juror in a jury trial
must be convinced beyond a reasonable doubt that at least three inci­
dents of prohibited conduct occurred, but the jury need not be unani­
mous as to particular incidents;

(3) if a person who is separately charged with a specific 
incident of prohibited conduct is found not guilty of an incident, 
that incident may not be relied upon to establish the pattern or
practice; and

(4) incidents occurring before the effective date of the 
law establishing the offense may be used to establish the pattern or 
practice as long as there was at least one incident that occurred 
after the effective date of the law.

Sec. 11.41.610. DEFINITIONS. In this chapter
(1) "having authority over a child" means

(A) the child is entrusted to the person's care by
authority of law;

(B) the child is the person's son or daughter, includ­
ing an illegitimate or adopted child, or a stepchild;

(C) the person resides as a member of a social unit in 
the same household as the child; or

(D) the child has been temporarily entrusted to the
person's care;

(2) "pattern or practice" means three or more incidents of
the prohibited conduct.

* Sec. 9. AS 11.81.250(a) is amended to read:
(a) For purposes of sentencing under AS 12.55, all offenses

defined in this title, except murder in the first and second degree,
sexual assault in the first degree, sexual abuse of a minor in the
first degree, repeated sexual abuse of a minor in the first degree,
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misconduct invplving a controlled substance in the first degree, and 
kidnapping, are classified on the basis of their seriousness, accord­
ing to the type of injury characteristically caused or risked by 
commission of the offense and the culpability of the offender. Except 
for murder in the first and second degree, sexual assault in the first 
degree, sexual abuse of a minor in the first degree, repeated sexual 
abuse of a minor in the first degree, misconduct involving a con­
trolled substance in the first degree, and kidnapping, the offenses in 
this title are classified into the following categories:

(1) class A felonies, which characteristically involve
conduct resulting in serious physical injury or a substantial risk of 
serious physical injury to a person;

(2) class B felonies, which characteristically involve
conduct resulting in less severe violence against a person than class 
A felonies, aggravated offenses against property interests, or ag­
gravated offenses against public administration or order;

(3) class C felonies, which characteristically involve
conduct serious enough to deserve felony classification but not seri­
ous enough to be classified as A or B felonies;

(4) class A misdemeanors, which characteristically involve 
less severe violence against a person, less serious offenses against 
property interests, less serious offenses against public adminis­
tration or order, or less serious offenses against public health and 
decency than felonies;

(5) class B misdemeanors, which characteristically involve 
a minor risk or physical injury to a person, minor offenses against 
property interests, minor offenses against public administration or 
order, or minor offenses against public health and decency;

(6) violations, which characteristically involve conduct
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inappropriate to an orderly society but which do not denote criminal­
ity in their commission.

* Sec. 10. AS 11.81.250(b) is amended to read:
(b) The classification of each felony defined in this title, 

except murder in the first and second degree, sexual assault in the 
first degree, sexual abuse of a minor in the first degree, repeated 
sexual abuse of a minor in the first degree, misconduct involving a 
controlled substance in the first degree, and kidnapping, is designat­
ed in the section defining it. A felony under Alaska law defined
outside this title for which no penalty is specifically provided is a 
class C felony.

* Sec. 11. AS 12.45 is amended by adding a new section to read:
Sec. 12.45.025. PRIOR INCONSISTENT STATEMENTS. In a prosecution 

for an offense, evidence of a prior inconsistent statement of a wit­
ness, if believed by the trier of fact, is sufficient to support a 
conviction.

* Sec. 12. AS 12.55.035(b) is amended to read:
(b) Upon conviction of an offense, a defendant who is not an

organization may be sentenced to pay, unless otherwise specified in 
the provision of law defining the offense, a fine of no more than

(1) $75,000 for murder in the first or second degree,
sexual assault in the first degree, sexual abuse of a minor in the
first deRree, repeated sexual abuse of a minor in the first degree.
kidnapping, or misconduct involving a controlled substance in the
first degree;

(2) $50,000 for a class A, B, or C felony;
(3) $5,000 for a class A misdemeanor;
(4) $1,000 for a class B misdemeanor;
(5) $300 for a violation.
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* Sec. 13. AS 12.55.125 is amended by adding a new subsection to read:
(j) A defendant convicted of repeated sexual abuse of a minor in 

the first degree may be sentenced to a definite term of imprisonment 
of not more than 50 years, and shall be sentenced to the following 
presumptive terms, subject to adjustment as provided in AS 12.55.155 - 
12.55.175:

(1) if the offense is a first felony conviction and does
not involve circumstances described in (2) of this subsection, 13
years;

(2) if the offense is a first felony conviction, and the
defendant possessed a firearm, used a dangerous instrument, or caused 
serious physical injury during the commission of the offense, 15
years;

(3) if the offense is a second felony conviction, 25 years;
(A) if the offense is a third felony conviction, 35 years.

* Sec. 14. Rule 404, Alaska Rules of Evidence, is amended by adding a
new subsection to read:

(c) Notwithstanding (b) of this rule, in a prosecution for
physical assault upon or sexual misconduct with a child under the age
of 16, evidence of prior acts of the defendant involving the same or
another victim is admissible to show the defendant's disposition to 
commit the offense.

* Sec. 15. Section 14 of this Act is retroactive and applies
(1) to evidence of acts committed before the effective date of

this Act; and
(2) in trials involving oxfenses committed before the effective

date of this Act.
* Sec. 16. This Act takes effect immediately under AS 01.10.070(c).
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