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APPENDIX A

Regional Testing 
Service/State Board

Florida

Georgia

Hawaii

Indiana

Louisiana

Mississippi

Nevada

New Mexico 

New York56

Exam
Frequency

June. December

Fee Written

$280 Laws and rules o l Florida

June.

twice a year: announced 
60 days before exam

$200 Jurisprudence. periodon­
tics and oral pathology 
slide exam (multiple 
choice)

$250 Jurisprudence, oral diag­
nosis. treatment planning

Practical

On manneauin: cast gold 
class II MOD onlay on oi- 
cuspid tooth: class II 
amalgam: pin amalgam 
enoooontic access on 
posterior and anterior 
tootn. On patient: pen- 
odontal exercise, pros­
thetic impression and 
articulation.
Clinical class II amalgam, 
class Hi composite, cast 
gold class II inlay or onlay; 
laboratory: preparations 
and gold casting on denti­
form, denture set-up.
C lass III or II gold foil: 
class II amalgam: MOD 
onlay and '/« crown with 1 
indirect wax-up, complete 
denture set

twice a year $100

May/June (annually) $100

Theoretical exam if all 
parts of national ooards 
have not been completed: 
Jurisprudence on Indiana 
laws.

Ethics and jurisprudence, 
office emergencies, oral 
surge: y, periodontics, oral
n-nthnlonn

Class II amalgam: class II, 
III. IV toil, or class I. V 
gold foil and composite, or 
MOO inlay or crown: pros­
thetic proolem solving: 
Lab: anterior porcelain 
bonded to metal prepara­
tion: %  crown prep on oi- 
cusoid. wax. cast and 
finish: upper denture set­
up; periodontal scaling 
and curretage: diagnosis 
and treatment planning.
Amalgam and composite, 
onlay procedure, remova­
ble prosthodontics. endo- 
doniics, occlusion

June (annually) $200

March, July (annually)

January. June

Jurisprudence, dental 
anatomy, radiograpny

$200 Must have passed na­
tional board examination.

$150 Jurisorudence. orai diag­
nosis. office emergencies

One MOD. DO. or MO 
amalgam: one lour-sur- 
face amalgam replacing at 
least one cusp; one class 
III composite: one full gold 
crown: removable pros­
thetics
Complete denture fabnca- 
tlon: either a class II. III. 
or IV gold (oil or a class II 
cast gold restoration, in­
lay, or onlay (restoration 
must be finished in one 
day); c lass II amalgam
C lass II amalgam: gold 
casting; MOD inlay; class 
n r IV  or V gold foil

August. Decemoer $245 Eauivaient to Northeast Eauivalem to Northeast
Regional Board Regional Board

Additional
Information

Must furnish own patients 
(Supply companies will 
usually help.) About 52% 
pass annually. Must have 
taken national board 
within 10 years. No reci­
procity with other states.

Must furnish own patients 
instruments, and hand­
pieces. No reciprocity with 
other states.

Must fumisn own patients, 
but Hawaii does run ad in 
local college newsoaoers. 
Must furmsn own nand- 
pieces, instruments, and 
supplies. No reciprocity 
with other states.
Must have valid CPR cer­
tification oefore exam. 
Must furmsn own patient. 
Must obtain malpractice 
insurance oefore the 
exam. Must furnish ongi- 
nal dental school diploma.

Must furnish own oatients. 
liability insurance, equip­
ment. and supplies. Con­
tent of examination is 
subiect to cnange at the 
discretion of the board.
No reciprocity. All informa­
tion suoiect to change for 
each examination. Must 
have valid CPR . Must fur­
nish own patients.

Must furnish own patients, 
instruments, and suoones. 
including pre- and postop­
erative radiographs. Some 
disposable items will be 
available. No reciprocity.

Must furnish own parents, 
instruments ano high, low 
speed hanaoiece. Suopiy 
company assists witn 
exam. No reciorocity. No 
licensure by creaentiais.
Equivalent to Nonneast 
Regional Boarn cut vano 
only in New York. Open io 
eligioie graduates of non- 
accredited ano accredited 
schools. Must lurmsn own 
patiems ana instruments.



APPENDIX A

Regional Testing 
Service/State Board

North Carolina

Exam
Fraquency

Ma',, August

Feo Written

S75 Jurisprudence, penodon- 
tics, occlusion

Oklahoma

Oregon

South Carolina

May, June, and December $200 Jurisprudence

June, December

Summer

$50  Jurisprudence, oral diag­
nosis, treatment planning, 
oral pathology, and gen­
eral dentistry

$200 Ethics and Jurisprudence

Texas May/June. August/Sep­
tember

$100 Jurisprudence

Virgin Islands June, November $65 Operative dentistry, phar­
macology, prosthooontics, 
oral surgery and pain con­
trol, oral pathciogy and ra­
diology, endooontics- 
periodontics. anatomic sci­
ences. and dental anat­
omy (rom the national 
board exams il have not 
passed the national 
boards during the last two 
years.

Pract.cal

C lass II inlay or onlay; 
c lass II amalgam: oral sur­
gery: removaDie'orostho- 
dontics (complete upper 
denture, partial design); 
poriooontics: lab exer­
cises: endodontics, crown 
preps
Prosthetic denture set-uo: 
clinical operative proce­
dures
Selection Irom the follow­
ing: amalgam restoration, 
cast gold restoration, per­
iodontics. prosthodontics

Clinical includes 2 class II 
amalgams. 2  composites: 
prosthetics: impressions. 
CR records, set mandibu­
lar and maxillary 6 interior 
teeth. Laboratory: Wax up 
3-umt bridge, prep onlay, 
wax and cast on a denti­
form.
3-umt fixed bndge: 2 class 
II amalgams: 2 composite 
restorations: prepare diag­
nosis and treatment plan 
from photographs, x-rays, 
modeir. etc.: denture set­
up, ready for Masking
Periodontics, radiology, 
oral surgery, operative 
dentistry

Additional
Information

Must furnish own patients 
and instruments. No reci­
procity. No licensure by 
credentials. No specialty 
exams.

Must furnish own patients 
ano instruments. Must 
have valid CPR .
No reciprocity o r tempo­
rary licenses. Must furmsn 
own patients and instru­
ments. Specialty exams 
available.

Must furnish own patiems. 
No reciprocity or tempo­
rary licenses.

Washington June. September $120 C lass II amalgam: class II. 
Ill, V gold foil; MOD inlay 
and a periodontal section

Must furnish own patients, 
instruments, handpieces, 
and supplies. Some com­
panies may have sucpiies 
for use at no cost. No re­
ciprocity with other states.

NOTES: 1 1ncludes Connecticut. District of Columbia. Maine. Maryland, Massachusetts. Michigan. New Hampshire, New Jersey. New York. Ohio.
Pennsylvania. Rhode Island. Vermont, and West Virginia.

2 Includes Arkansas. Kentucky. Tennessee, and Virginia.
3 Includes Colorado. Iowa. Minnesota. Missouri. Kansas. Nebraska, North Dakota. South Dako'a, Wisconsin, and Wyoming.
* Includes Arizona. Idaho, Montana, and Utah.
s In aadition to participating in the Nonneast Regional Board, New York administers a separate series of examinations.
6 The fee .shown for New. York includes license lee. exam lee. and first triennial registration lee.a) Class V gold f o i l  no longer a c l in ic a l  examination requirement.

* SOURCE: The above information is compiled annually by American Student Oental Association and is published in the ASDA  Handbook, Fall 
1S85,. pages 7S-62. Reprinted with permission of American Student Dental Association.



APPENDIX B

W r i t t e n  E x a m in a t io n  R e q u i r e m e n t s *
Recognizes Certificate of 

National Board Dental Examinations

State
Accepts Scores 

on National 
Board Exam

Time
Limit

(Years) Additional Written
AlaOama Yes 0 Yes
Alaska Yes 0 Yes
Arizona Yes 0 Yes
Arkansas Yes 0 Yes
California Yes 0 __
Coioraoo Yes 15 Yes
Connecticut Yes 0 Yes
Delaware No 1/ __ __
Distnct of Columbia Yes __ __
Floriaa Yes 10 Yes
Georgia Yes 0 Yes
Hawaii Yes 5 Yes
Idano Yes 0 Yes
Illinois Yes 0 __
Indiana Yes 0 Yes
Iowa Yes 0 —
Kansas Yes 0 Yes
Kentucky Yes 0 —
Louisiana Yes — —
Maine Yes — —
Maryland Yes 0 Yes
Massachusetts Yes 5 Yes
Micmgan Yes — —
Minnesota Yes 0 —
Mississiopi Yes 0 Yes
Missouri Yes — _
Montana Yes 0 Yes
Necraska Yes 0 —
Nevaaa Yes 0 Yes
New Hamoshire Yes 0 Yes
New Jersey Yes 0 Yes
New Mexico Yes — —
New Yor.< Yes 0 ---
Nonn Carolina Yes — Yes
North Dakota Yes — —
Ohio Yes 0 Yes
Oklahoma Yes 0 Yes
Oregon Yes 0 Yes
Pennsylvania Yes 0 —
Rhoae Island Yes 0 —
South Carolina Yes 0 __
Soutn Dakota Yes — —
Tennessee Yes 0 —
Texas Yes 0 —
Utah Yes 0 —
Vermont Yes 0 —
Virginia Yes 0 —
Wasnmgton Yes 0 —
West Virginia Yes 0 Yes
Wisconsin Yes 0 —
Wyoming Yes — —
Virgin Isianas Yes .— —
"F o r graduates of accredited dental schools. Data as of January 1 .1986 . 
Source. Joint Commission on National Dental Examinations

—  Delaware conducts th eir own written examinations.

- 2 1 -



APPENDIX C

C l in ic a l  E x a m in a t io n  R e q u i r e m e n t s

State
Regional 

Test y

Time
Limit

(Years)
Slate

Performance
Examination

Limit to 
Times Taken

Alabama Yes 2 times and (c)
Alaska --- --- Yes —
Arizona WREB 5 Yes 2  times and education
Arkansas SRTA 5 — 3 times and (d)
California — — Yes Unlimited
Coloraoo CRDTS 5 No 3 times
Connecticut NERB 5 No Unlimited
Delaware — — Yes —
Distnct of Columbia (1) NERB 5 Yes 3  times and education
Flonda — —. Yes 3  limes and education
Georgia — — Yes 3  times and education
Hawaii — — Yes —
Idaho WREB — No —
Illinois NERB 10 Yes Unlimited
Indiana — — Yes —
Iowa CRDTS 5 No 2 times, education and (c)
Kansas CRDTS 5 No 2  times, education and (c)
Kentucky SRTA 5 No Unlimited
Louisiana (0 — — Yes 3 times and education
Maine (1) NERB 5 No —
Maryland NERB 5 No 2  times and education
Massachusetts NERB 5 No —
Michigan (I) NERB 10 (e) 3 times and education
Minnesota CRDTS 5 No —
Mississippi — — Yes 2 times and education
Missoun CRDTS 5 No 3 times and education
Montana WREB 3 No —
Nebraska CRDTS 5 No 2 times and education
Nevada — — Yes 2 times and (b)
New Hampshire NERB 5 No (c)
New Jersey NERB 15 No —
New Mexico (1) — — Yes Unlimited
New York NERB 0 Yes 2 times and (d)
Nonh Carolina — — Yes Unlimited
North Dakota (0 CRDTS 5 No —
Ohio NERB 5 No 2 times and education
Oklahoma __ — Yes 2 times and (c)
Oregon — — Yes Unlimited
Pennsylvania NERB — No —
Rhode Island NERB — No Unlimited
South Carolina (1) — — Yes Unlimited
South Dakota (I) CRDTS 5 No —
Tennessee SRTA 5 Yes —
Texas — — Yes 3  times (c)
Utah (1) WREB 3 No —
Vermont NERB 5 No. —
Virginia SRTA 5 No 3 times
Washington — — Yes Unlimited
West Virginia (f) NERB — No ---
Wisconsin CRDTS 5 No ---
Wyoming (1) CRDTS 5 Yes 2  times and education
Virgin Islands (0 — — Yes 2 times and education

Data as ol January 1. 1986 unless otherwise indicated.
(a) Skip one testing Detore re-iaking third lime.
(b) Must wait one year Delore re-taking.
(c) Must nave aoproval ol the Board,
(d) Remedial training.
(e) Yes. lor graduates o l non-accredited schools.
(I) 1982 data.
Source: Joint Commission on National Denial Examinations

—  CRDTS -  Central Regional Dental Testing ServiceNERB -  Northeast Regional Board of Dental Examiners SRTA -  Southern Regional Testing Agency WREB -  Wescem Regional Examining Board

- 2 2 -



APPENDIX D

S u m m a r y  o f  R e q u i r e m e n t s  f o r  L ic e n s u r e  b y  C r e d e n t ia ls  in  C e r t a in  S t a t e s  
G r a n t in g  L ic e n s u r e  b y  C r e d e n t ia ls

The slates that grant licensure by credentials have individual requirements, of which the following is an overview. All states require a jurisorudence 
examination; however, this mignt be a formal, written examination, or a signed statement attesting that the candidate is familiar with the laws governing 
dentistry in the state. Candidates should write to the individual states lor complete information and application.

Years in 
practice

5

5 
5 
5 
5 ’
5'
5

No Limit 
2*
5 
I3 
5 
5

5 
5 
5 
5 
5

R = states that will issue licenses by credentials only to candidates from states with a reciprocal agreement.
‘ The state of Maine will require a personal interview with a candidate who passed a state board examination more than 1 year before applying to Maine

for a license.
’ Will issue a licensure by credentials to candidates who pass the Northeast Regional Board Examination in lieu of active practice.
^Two years ot the past 3 years must have been in active practice.
3This requirement will change to 3 years of active practice.
4One letter o l recommendation from each state board in eech state in which the dentist has practiced.
Source; "Licensure by Credentials —  Is it Working?", report published in the J o u rn a l o f  the  A m erican  D en ta l A ssoc ia tion , Vol 111, July 1985. pages 

19 -32.

Will accept Letters of Persona
State applications from recommendation interview

Arkansas R 2 X
Oistnct of 

Columoia
Specialists Only X

Indiana All states 3 X
Iowa R 2 X
Kansas R 5
Maine All states 0 X*
Maryland All states 3 X
Massachusetts R 1 X
Michigan On an individual basis 4 Rarely
Minnesota All states 4 X
Missouri All states 2
Nebraska All states 2 X
New Hampshire R . 3 X
New York 
North Dakota

All states
Has an option, but has not 

granted licensure by 
credentials in 5 years

3

Oklahoma R 10
Pennsylvania All states 2
Rhode Island R 3
Tennessee R 14
Vermont At the discretion 2

-23-



APPENDIX E

A L A S K A  D E NT AL  LICENSES ISSUED

Information presented in this appendix was compiled from the dental license issue log maintained 
by the Department of Commerce and Economic Development's Division of Occupational Licensing.

June 1, 1980
through ,/ 

October 17, 1984

October 17, 1984 
through 

June 30, 1986

Total 
June 1, 1980 

through 
June 30, 1986

Number issued based on credentials 8 14 y 22

Number Issued based on examination 75 31 106

Total number issued 83 M 128

By credentials as percentage of total 9,6% 31.1% 17.2%

—  The Alaska Board of Dental Examiners issued licenses based on candidates' credentials,
pursuant to AS 08.36.234, from June 1, 1980 through October 17, 1984. At that time 
they ceased issuing licenses by credentials, by emergency order, as promulgated in
12 AAC 28.950.

2/
-  Licenses issued based on reinterview of candidates previously denied licensure by

credentials, as recommended by the Ombudsman's office and the Attorney General's office.



APPENDIX F

T o t a l  D e n t a l  Licensure R e s u l t s  by S t a t e  B o a r d
i n  1 9 8 1

Stats Board
Alabama...  
Alaika.. I/. Aruona.T.. Arkansas...

CRDTS* ..................Colorado.  ........Connecticut............Delaware  ........
District of Columbia .
Florida...................Georgia  .........Hawaii................
Idano......................Illinois.  ............
Indiana....................Iowa ....................
Kansas ....................Kentucky.. . . . . . . . .
Maine................ ..Maryland................
Massacnusens........Michigan . . . . . . . . .Minnesota
Mississiopi .......... .Missouri .......... .Montana .Nebraska............
Nevada....................
New Hampshire . . . .
New Jersey........
New Mexico............New York ..........
Nonn Carolina . . . . .

Norm Oakota ..
Ohio................Oklahoma........
Oregon .
Pennsylvania . .  Rhode Island .. Soutn Carolina. South Dakota .. 
SRTA* ............
Tennessee . . . .Texas................Utah..................Vermont..........
Virginia............
Washington . . .  West Virginia . .Wisconsin........Wyoming . .  . . ,  
WREB*............
Puerto Rico.. . .

Total Passed
8? 64
27 14

137 137
49 49

1.535 781
995 729
225 226
191 191
29 17

601 315
200 200
26 1644 29

507 469
173 126
122 12282 82
151 151
52 52305 305357 357
95 95188 1B8
52 39218 218
30 3098 98
58 28
47 47

478 478
42 36857 677

147 117
2.628 2.280

31 31341 341
130 130
147 147
576 576
42 42
91 91
40 32

597 572
166 166
519 464
22 22

178 178
237 149
63 63

211 211
47 32

467 403
75 70

14.766 12.488

Percent
passed Failed Percent

(ailed
95 5% 3 3.5%
51.91 13 48.lt
100 0 0.0
100 0 0.050.9 754 49.1
73.3 266 26.7
100 0 0.0
100 0 0.0
53.6 12 41.4

52.4 266 47.6
100 0 0.0
61.5 10 38.5
65.9 IS 34.1
92.S 38 7.5
72.8 47 27.2
100 O 0.0
100 0 0.0
100 0 0.0

100 0 0.0
100 0 0.0
100 0 0.0
100 0 0.0
100 0 0.0

100
13
0 0.0

100 0 0.0
100 0 0.0
48.3 30 51.7
100 0 0.0
100 0 0.0
85.7 6 14.3
79 180 21.0
79.6 30 20.4
86.8 348 13.2
100 0 0.0
100 0 0.0
100 0 0.0
100 0 0.0

100 0 0.0
100 0 0.0
100 0 0.080 8 20.095.8 25 4.2
100 0 0.089.4 55 10.6

100 0 0.0
100 0 0.0

62.9 86 37.1
100 0 0.0
100 0 0.063.1 IS 31 9
66.3 64 13.7
93.3 5 6.7
84.5 2.298 15.5

•Regional Testing results are not included in total.
Source: Council on Oental Education, American Dental Association.

1/ , ,  , > .Alaska s t a t is t ic s  were not published by the American Dental A ssociation . Information included here was obtained from the Department of Commerce and Economic Development's Division of Occupational Licensing. Alaska resu lts  are not Included in to ta ls .
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APPENDIX G

RECENT A LA S KA  DENTAL E X A MI NA TI ON  STATISTICS

Information in this appendix was compiled and provided by the Department of Commerce and Economic 
Development's Division of Occupational Licensing.

Novenbei
1983

June
1984

November
1984

June
1985

November
1985

August
1986

Number of applicants examined 1/ 18 18 18 34 25 20

Number Failed 6 16 8 21 16 5

3/
Number Passed - 12 2 10 13 9 15

Percentage Failure Rate 33.3% 88.9% 44.4% 61.8% 64.0% 25.0%

Percentage Pass Rate 66.7% 11.1% 55.6% 38.2% 36.0% 75.0%

Totals include candidates taking all or part of the examination.

2/
-  Totals include candidates failing all or part of the examination.

3/
-  Totals include candidates passing entire examination or those passing remaining parts not 

passed at prior examinations.

4/
-  The dental examination scheduled for June 1986 was postponed until August 1986 in order 

that a new examination site could be located and to allow restructuring of the examination's 
content and scoring procedures.



APPENDIX H

EX AMINATION STATISTICS: W E S T E R N  STATES AND R E G I O N A L  TESTING BOARDS/AGENCIES I'

WASHINGTON - Over the last five years the failure rate for Washington state dental school
graduates has been from 35% to 37%. Out-of-state graduates' failure race has been 
approximately 50%. (These statistics include results from exam retakes - retake 
failure rate approximates 50%, regardless of whether candidates are in-state or 
out-of-state graduates.)

OREGON - Results from the most recent (June 1986) Oregon dental exam are as follows:

Number of candidates taking exam 70 (69 1st attempts)
Number Failing 7
Number Passing 63

Percentage Failure Rate 10%
Percentage Pass Rate 90%

Historically Oregon's passage rate has been in the 80 and 90 percentile range.

CALIFORNIA - 1984 * 1983 *

Number of candidates taking exam 1567 1884
Number Failing 753 849
Number Passing 814 1035

Percentage Failure Rate 48% 45%
Percentage Pass Rate 52% 55%

* (Statistics exclude results of retakes by California dental school graduates.}

NEVADA - Current statistics related to pass/fail rates for Nevada state dental examinations were 
not available for release by the Nevada State Board of Dencal Examiners.

WESTERN REGIONAL EXAMINING BOAM) (WREB) - The average annual pass rate on the WREB exam for the 
past five years is 76.8%, with a high of 81% and a low of 67%. This equates to an
average failure rate of 23.2%, with a high of 33% and a low of 19%.

CENTRAL REGIONAL DENTAL TESTING SERVICE (CRDTS) - CRDTS evaluates approximately 1000 dental
candidates per year, including candidates repeating the examination. The 1985 failure 
rate Cor the operative clinical examination administered by CRDTS was 10.8%.

NORTHEAST REGIONAL BOARD OF DENTAL EXAMINERS (NERB) - In the past ten years, failure rates on 
the NERB examination have ranged from a high of 34.4% in 1983 to a low of 19.8% in 
1985. A failure, in these calculations, is a candidate who fails at least one of the 
five tests in his/her first examination attempt.

SOUTHERN REGIONAL TESTING AGENCY (SRTA) - Dental examination pass/fail statistics are not
generated on an annual basis by SRTA, but instead are prepared for specific test sites.
This information was not made available.

Information obtained in this appendix was provided by the individual state boards or 
regulating bodies and by representatives of the various regional boards or testing agencies.
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BILL SHEFFIELD, GOVERNOR

D E P A R T M E N T  O F  C O M M E R C E  &
E C O N O M I C  D E V E L O P M E N T

POUCHD
JUNEAU, ALASKA 99811 
PHONE: 465-2500

O F F I C E  O F  T H E  C O M M I S S I O N E R

November 3, 1986

N O V  4  - 1 9 8 6

Mr. Gerald L. Wilkerson 
Legislative Auditor 

Division of Legislative Audit 
P.O. Box W 

Juneau, AK 99811

Dear Mr. Wilkerson:

Thank you for the opportunity to review and comment on the 

preliminary audit findings of the Board of Dental Examiners.
At this time, the department's position to the audit recommen­

dations remains as noted in our response to the interim letter 
dated September 10.

The department agrees with recommendation number one, and will 
assist the board in the repeal of 12 AAC 28.950. Prior to tak­

ing a position for or against recommendation number two, the 
department is seeking more information regarding regional test­
ing and its feasibility. There are many factors which must be 
investigated. Recently, the chairman of the Dental Board 
attended the Western Regional Exam in California; we will be 
receiving a report on this exam at the next board teleconfer­
ence meeting which is scheduled for November 13.

Sincerely

LHL/mst4921m

103086a

0",-H2LH -29-





STEVE COWPER, GOVERNOR

D E P A R T M E N T  O F  C O M M E R C E  *

E C O N O M I C  D E V E L O P M E N T
POUCHD
JUNEAU, ALASKA 99811 
PHONE: 1907) 465-2534

DIVISION O F  OCCUPATIONAL LICENSING

THE A L A S K A  B O ARD OF D E N T I A L  E X A M I N E R S

R o b e r t  E. W a r ren, C h a i r m a n

D e c e m b e r  16, 1986
t •

G e r a l d  L. W i l k e r s o n  
L e g i s l a t i v e  A u d i t o r  
D i v i s i o n  of L e g i s l a t i v e  A u d i t  
P o u c h  W
J u n e a u ,  A l a s k a  9 9 8 1 1 - 3 3 0 0

Re: "A S p e c i a l  R e p o r t  on The D e p a r t m e n t  of C o m m e r c e  a n d
E c o n o m i c  D e v e l o p m e n t ,  B o a r d  of Dental E x a m i n e r s  
A u g u s t  27, 1 9 8 6” (C o n f i d e n t i a l  P r e l i m i n a r y  Au d i t )

Audit C o n t r o l  Number: 0 8 - 4 2 7 1 - 8 6 - S ____________________

Dear Mr. Wil k e r s o n :

O n  b e h a l f  of the A l a s k a  B o a r d  of D e n t a l  E x a m i n e r s ,  I o f f e r  
the f o l l o w i n g  r e s p o n s e  to the a b o v e - r e f e r e n c e d  c o n f i d e n t i a l  
P r e l i m i n a r y  A u d i t  Report. As y o u  know, that R e p o r t  c o n t a i n s  
two r e c o m m e n d a t i o n s .  The B o a r d  p r o v i s i o n a l l y  c o n c u r s  w i t h  
one r e c o m m e n d a t i o n  but s t r o n g l y  d i s a g r e e s  w i t h  the other.

1. A r e a s  of A g r e e m e n t .  R e c o m m e n d a t i o n  Num b e r  2, set f o r t h  
on p a g e s  12-15 of the R e p o r t ,  p r o p o s e s  t h a t  "The A l a s k a  
B o a r d  of D e n t a l  E x a m i n e r s  s h o u l d  a f f i l i a t e  w i t h  o n e  or m o r e  
of the four e x i s t i n g  r e g i o n a l  t e s t i n g  s e r v i c e s  for the e x a­
m i n a t i o n  of d e n t a l  c a n d i d a t e ' s  [sic] c l i n i c a l  sk i l l s  in lieu 
of a d m i n i s t e r i n g  a S t a t e - r u n  c l i n i c a l  e x a m i n a t i o n . "  
(Report, pa g e  12.)

T h e  B o a r d  p r o v i s i o n a l l y  agrees, w i t h  this r e c o m m e n d a t i o n  and 
is in the p r o c e s s  of t a k i n g  a c t i v e  steps to i m p l e m e n t  it. 
G e o g r a p h i c a l l y ,  the m o s t  l o g i c a l  a f f i l i a t i o n  for A l a s k a  is 
the W e s t e r n  R e g i o n a l  E x a m i n i n g  B o a r d  (WREB). As n o t e d  in 
A p p e n d i x  A  to the R e p o r t  (at p a g e  20", note 4) , the W R E B  
inc l u d e s  A r i z o n i a ,  Idaho, M o n t a n a  a n d  Utah.

08-H8LH
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O n  S e p t e m b e r  28-30, 1986, the B o a r d ' s  H y g e n i s t  m e m b e r ,  C h r i s  
Baxter, and I p e r s o n a l l y  a t t e n d e d  the W R E B  a u t umn, 1986 e x a­
mi n a t i o n ,  w h i c h  w a s  c o n d u c t e d  at L o m a  L i n d a  U n i v e r s i t y  in 
L o m a  Linda, C a l i f o r n i a .  I d i r e c t l y  o b s e r v e d  the e n t i r e  
f o u r - d a y  e x a m i n a t i o n  as it was a d m i n i s t e r e d  to the 70 d e n t a l  
c a n d i d a t e s  a n d  the 31 h y g e n i s t  c a n d i d a t e s .  In my p r o­
fe s s i o n a l  o p i n i o n ,  the e x a m i n a t i o n  as a d m i n i s t e r e d  by the 
W R E B  was c o m p r e h e n s i v e ,  t h o r o u g h ,  and fair.

Mo r e  recen t l y ,  on D e c e m b e r  5-6, 1986, I a t t e n d e d  the W R E B  
E x a m i n a t i o n  R e v i e w  C o m m i t t e e  m e e t i n g  in P h o e n i x ,  A r i z o n i a .  
W h i l e  in P h o e n i x ,  I a l s o  a t t e n d e d  the W R E B  G e n e r a l  M e m b e r­
ship M e e t i n g  a n d  the m e e t i n g  of the B o a r d  of D i r e c t o r s .  My 
c o n c l u s i o n  fr o m  my d i r e c t  o b s e r v a t i o n s  is th a t  the W R E B  is a 
c o m p e t e n t  and h i g h l y  p r o f e s s i o n a l  t e s t i n g  agency.

A t  the u p c o m i n g  J a n u a r y  15, 1987 m e e t i n g  of the A l a s k a  B o a r d  
of Dental E x a m i n e r s ,  t h e  q u e s t i o n  of w h e t h e r  A l a s k a  s h o u l d  
jo i n  the W R E B  wi l l  be v o t e d  upon. Prior to the v o te, I w i l l  
p r e s e n t  my f i e l d  r e s e a r c h  a n d  f i n d i n g s  w i t h  r e s p e c t  to the 
W R EB. Also, Dr. D a v i d  Low, p a s t  P r e s i d e n t  of the W R E B  and 
c u r r e n t  C h a i r m a n  of t h e  W R E B  Exam'.nation C o m m i t t e e ,  wi l l  
m a k e  a p r e s e n t a t i o n .  M y  r e c o m m e n d a t i o n  w i l l  be t h a t  A l a s k a  
s h o u l d  join the W R E B ,  t h e r e b y  r e c o g n i z i n g  a p a s s i n g  g r a d e  on 
the W R E B  e x a m i n a t i o n  as s a t i s f y i n g  the e x a m i n a t i o n  r e q u i r e­
me n t  of AS C 9 . 3 6 . 1 3 0  a n d  AS  0 8 . 36.160.

I m i g h t  note in p a s s i n g  t h a t  o n l y  a p o r t i o n  of my t r a v e l  
e x p e n s e s  have b e e n  p a i d  by the W R E B  a n d  I ha v e  d o n a t e d  the 
b a l a n c e  of my t r a v e l  e x p e n s e s  a n d  my p r o f e s s i o n a l  time. The 
S t a t e  of A l a s k a  has not a b s o r b e d  a n y  of t h e s e  costs.

2. A r e a s  of D i s a g r e e m e n t .  R e c o m m e n d a t i o n  N u m b e r  1, set 
f orth at p a g e s  1 1 -12 of the R e p o r t ,  p r o p o s e s  t h a t  "The 
A l a s k a  B o a r d  of D e n t a l  E x a m i n e r s  s h o u l d  i s s u e  d e n t a l  l i c e n­
ses to q u a l i f i e d  d e n t i s t s  b a s e d  on t h eir p e r f o r m a n c e  r e c o r d s  
in l i e u  of r e q u i r i n g  t h e y  pa s s  an e x a m i n a t i o n .  (Li c e n s u r e
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by credentials)." The Board strongly disagrees with this 
Recommendation.

In our e x p e r i e n c e ,  l i c e n s u r e  by c r e d e n t i a l s  runs a s e r i o u s  
and s u b s t a n t i a l  r i s k  of a u t h o r i z i n g  i n c o m p e t e n t  or o t h e r w i s e  
u n d e s i r a b l e  i n d i v i d u a l s  to p r a c t i c e  d e n t i s t r y  in A l a s k a  for 
two reasons. First, l i c e n s u r e  by c r e d e n t i a l s  p r o v i d e s  
i n a d e q u a t e  o p p o r t u n i t y  to i n v e s t i g a t e  and v e r i f y  the a p p l i­
can t ' s  p r o f e s s i o n a l ,  c l i n i c a l  skills. Second, b e c a u s e  t here 
is p r e s e n t l y  no c e n t r a l  c l e a r i n g  h o u s e  of p r o f e s s i o n a l  d e n­
tal i n f o r m a t i o n  in the U n i t e d  States, it is e x t r e m e l y  d i f­
ficu l t  to w e e d  o u t  i n d i v i d u a l s  w h o  are the s u b j e c t  of 
o u t s t a n d i n g  c o m p l a i n t s  or d i s c i p l i n a r y  r e v i e w  p r o c e e d i n g s  in 
o t her states. In p r a c t i c e ,  the B o a r d  has f o u n d  l i c e n s u r e  by 
c r e d e n t i a l s  to be i n c o n s i s t e n t  w i t h  the B o a r d ' s  r e s p o n s i b i­
lit i e s  as e s t a b l i s h e d  by AS 0 8 . 3 6 . 0 7 0 ( a ) .

AS 0 8 . 3 6 . 2 3 4  e s t a b l i s h e s  l i c e n s u r e  by c r e d e n t i a l s  as a p e r­
m i t t e d  pract i c e :  "The [Bloard m a y  p r o v i d e  for the l i c e n s i n g
w i t h o u t  e x a m i n a t i o n  of a d e n t i s t  w h o  [ s a tisfies the c r i t e r i a  
of s u b s e c t i o n s  (1)— (8)3." (Emphasis added.) The d e c i s i o n  
w h e t h e r  or not to i m p l e m e n t  this p r a c t i c e  mu s t  be m a d e  in 
l i ght of the m o r e  b a s i c  r e s p o n s i b i l i t i e s  of the Board. AS 
0 8 . 3 6 . 0 7 0 ( a )  m a n d a t e s  that the B o a r d  s h a l l :

(1) examine applicants and issue licenses to those 
applicants it finds qualified;

(8) a d o p t  r e g u l a t i o n s  e n s u r i n g  that r e n e w a l  of 
r e g i s t r a t i o n  is c o n t i n g e n t  upon p r o o f  of c o n­
t i n u e d  p r o f e s s i o n a l  c o m p e t e n c e  by a l i c e n s e d  
d e n t i s t . ...

(Emphasis a d d e d . )
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A s  all d e n t a l  p a t i e n t s  know, the e s s e n c e  of d e n t i s t r y  is 
p e r f o r m i n g  m i n u t e l y  d e l i c a t e  and p r e c i s e  p r o c e d u r e s  in the 
c o n f i n e d  and e x t r e m e l y  v u l n e r a b l e  area of the p a t i e n t ' s  
mo u t h .  In short, the p r a c t i c e  of d e n t i s t r y  is at l e a s t  as 
m u c h  c r a f t s m a n s h i p  as it is science. The o n l y  w a y  to e v a­
luate  an i n d i v i d u a l  d e n t i s t ' s  a b i l i t i e s  as a c r a f t s m a n  is to 
r e v i e w  e x a m p l e s  of his work. The c r i t i c a l  f a i l u r e  of 
l i c e n s i n g  by c r e d e n t i a l s  is that it does not a d e q u a t e l y  p r o­
vide this review.

T h e  p r e m i s e  of e x p e d i t e d  l i c e n s i n g  of d e n t i s t s  who have 
p r a c t i c e d  for at l e a s t  five y e a r s  p r i o r  to a p p l y i n g  for an 
A l a s k a  l i c e n s e  (See AS 08.36. 2 3 4 ( 3 ) )  is that the p r ior 
p e r i o d  of p r a c t i c e  in and of itself e s t a b l i s h e s  t e c h n i c a l  
p r o f e s s i o n a l  c o m p e t e n c e .  In reality, t h e r e  are two f l aws in 
this p remise.

First, the s t a n d a r d s  of c o m p e t e n c e  vary c o n s i d e r a b l y  fr o m  
st ate to s t a t e  and f r o m  r e g i o n  to region. Proof of c o n­
tin u e d  p r o f e s s i o n a l  c o m p e t e n c e  is not r e q u i r e d  in m a n y  
states. The c o n s e q u e n c e  of a c c e p t i n g  any i n d i v i d u a l ' s  p a s t  
p r a c t i c e  as s a t i s f a c t o r y  c r e d e n t i a l s  will, ov e r  time, lead 
to the l o w e r i n g  of c o m p e t e n c y  s t a n d a r d s  in Alaska.

Second, in the c a s e  of d e n t i s t s  who have p r a c t i c e d  in the 
m i l i t a r y  or in n o n - u n i f o r m e d  f e d e r a l  s e r v i c e  (e.g., the 
P u b l i c  H e a l t h  S e r v i c e ) ,  t h e r e  has b e e n  no r e q u i r e m e n t  of 
b o a r d  c e r t i f i c a t i o n  or s tate l i c e n s i n g  a g e n c y  r e v i e w  of 
t h eir c o m p e t e n c e .  In A l a s k a ,  this is a m a t t e r  of p a r­
tic u l a r  c o n c e r n ,  since m a n y  d e n t i s t s  c o m e  to A l a s k a  either 
in m i l i t a r y  or n o n - u n i f o r m e d  federal serv i c e  and p r a c t i c e
in r e m o t e  a r e a s  v i r t u a l l y  un s u p e r v i s e d .

AS 0 8 . 3 6 . 2 3 4 ( 4 )  r e q u i r e s ,  as a p r e r e q u i s i t e  to l i c e n s u r e  by
c r e d e n t i a l s ,  t h a t  the a p p l i c a n t  "...is not the s u b j e c t  of an 
u n r e s o l v e d  c o m p l a i n t ,  r e v i e w  p r o c e d u r e  or d i s c i p l i n a r y  p r o­
ce e d i n g  u n d e r t a k e n  by a d e n t a l  licensi-ng j u r i s d i c t i o n . "  In
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reality, it is very difficult to verify this fact or to 
expose a misrepresentation of fact by an applicant. There 
presently exists no central clearing house of information 
regarding unresolved complaints or disciplinary proceedings. 
The varying privacy law standards of the several states has 
the effect of making this information unobtainable for many 
out-of-state applicants. And in the case of military and 
federal dentists, the individual may never have practiced in 
the state in which he or she obtained a license. In these 
instances the outside licensing-state board has no pertinent 
information on file, and only limited information about den­
tal officers is available through a military commanding 
officer.

Our experience in Alaska with dentists licensed by creden­
tials tends to confirm the seriousness of the risks of 
admitting incompetent or otherwise undesirable individuals 
into the practice of dentistry here. There have been 
numerous patient complaints against credentialled dentists 
filed with the State Division of Occupational Licensing. In 
one instance, the Board received a fortuitous report from 
the Illinois Attorney General's office that a licensed-by­
credentials candidate had been charged with numerous counts 
of sexual abuse of patients in Illinois. Since these were 
pending charges that had not been entered of record, our 
earlier investigation of this applicant had not been able to 
uncover this information.

The Alaska Board of Dental Examiners' position on licensure 
by credentials is perhaps best summarized by Dr. George 
Hansen, President-Elect of the Alaska Dental Society. As 
he stated at the August 16 , 1986 meeting of the Board of 
Dental Exmainers, "If the Board's goal is to protect den­
tists' freedom to practice, there should be licensure by 
credentials. But if the goal of the Board is to protect the 
public, the Board must examine applicants."
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In clo s i n g ,  I w o u l d  no t e  for the r e c o r d  that no n e  of the 
a u d i t  staff p e r s o n n e l  w h o  p r e p a r e d  the A u g u s t  27, 1986
S p e c i a l  R e p o r t  a t t e n d e d  e i t h e r  a d e n t a l  e x a m i n a t i o n  or a 
c r e d e n t i a l s  interview.

T h a n k  y o u  for h a v i n g  g i v e n  m e  this o p p o r t u n i t y  to r e s p o n d  to 
the P r e l i m i n a r y  R e p o r t .  My a p o l o g i e s  for any i n c o n v e n i e n c e  
m y  d e l a y  in r e s p o n d i n g  to the R e p o r t  m a y  have caused. In 
the i n t e r e s t  of r e s p o n d i n g  a c c u r a t e l y  to R e c o m m e n d a t i o n  
N u m b e r  2, I c o n c l u d e d  it w o u l d  be be s t  to w a i t  u n til I 
r e t u r n e d  fr o m  the D e c e m b e r  W R E B  E x a m i n a t i o n  R e v i e w  C o m m i t t e e  
m e e t i n g  b e f o r e  c o m p o s i n g  t h i s  letter.

V e r y  t r u l y  yours,

R O B E R T  E. W A R R E N  /
C h a i r m a n
A l a s k a  B o a r d  of De n t a l  E x a m i n e r s

r e w : d k d
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Members  o f  t h e  L e g i s l a t i v e  B u d g e t  
a n d  A u d i t  C o m m i t t e e :

We h a v e  r e v i e w e d  t h e  A l a s k a  B o a r d  o f  D e n t a l  E x a m i n e r ' s  
r e s p o n s e  t o  o u r  p r e l i m i n a r y  r e p o r t .  O u r  c ommen ts  f o l l o w :

R e c o m m e n d a t i o n  N o .  1
T h e r e  i s  n o t h i n g  i n  t h e  B o a r d ' s  r e s p o n s e  t o  make  u s  c h a n g e  
o u r  p o s i t i o n  r e g a r d i n g  d e n t a l  l i c e n s u r e  b y  c r e d e n t i a l s .  
A l a s k a  S t a t u t e  0 8 . 3 6 . 2 3 4  i s  i n t e n d e d  t o  p r o v i d e  a  m ean s  f o r  
d e n t a l  l i c e n s u r e  w i t h o u t  e x a m i n a t i o n  t h r o u g h  t h e  e v a l u a t i o n  
o f  a  p r a c t i c i n g  d e n t i s t ' s  t h e o r e t i c a l  k n o w l e d g e  a n d  c l i n i c a l  
s k i l l  b a s e d  o n  t h e i r  p e r f o r m a n c e  r e c o r d .  T o  t h i s  e n d ,  t h e  
p r o v i s i o n s  a n d  r e q u i r e m e n t s  a p p e a r  r e a s o n a b l e .  V e r i f i c a t i o n  
o f  a  c a n d i d a t e ' s  c o m p l i a n c e  w i t h  t h e s e  p r o v i s i o n s  c a n  b e  
a s s u r e d  w i t h  m i n i m a l  i n v e s t i g a t i o n  i f  q u e s t i o n s  a r i s e  c o n ­
c e r n i n g  t h e  a u t h e n t i c i t y  o r  v a l i d i t y  o f  i n f o r m a t i o n  p r o v i d e d  
on  t h e  c a n d i d a t e ' s  a p p l i c a t i o n  f o r  l i c e n s u r e .

I n v e s t i g a t i o n s
T h e  S t a t e  o f  A l a s k a  i s  c u r r e n t l y  a c t i v e  w i t h  t h e  N a t i o n a l  
D i s c i p l i n a r y  I n f o r m a t i o n  S y s t e m  ( N D I S ) . ND IS  i s  a  p r o j e c t  
o f  t h e  N a t i o n a l  C l e a r i n g h o u s e  o n  L i c e n s u r e ,  E n f o r c e m e n t ,  a n d  
R e g u l a t i o n  (CLEAR )  w h i c h  r e p o r t s  b i - m o n t h l y  on  d i s c i p l i n a r y  
a c t i o n s  t a k e n  a g a i n s t  l i c e n s e d  p r o f e s s i o n a l s  i n  a  n um be r  o f  
p r o f e s s i o n a l  d i s c i p l i n e s .  I t s  p u r p o s e  i s  t o  a l e r t  s t a t e  
a u t h o r i t i e s  a n d  b o a r d  m em be r s  t o  d i s c i p l i n a r y  a c t i o n s  t a k e n  
i n  o t h e r  s t a t e s  s o  m o r e  c o m p l e t e  i n f o r m a t i o n  c a n  b e  o b t a i n e d  
a b o u t  l i c e n s e d  p r o f e s s i o n a l s  i n  t h e i r  s t a t e .  R e v i e w  o f  
r e p o r t s  p r o v i d e d  t h r o u g h  N D IS  i n  c o n j u n c t i o n  w i t h  t h e  r e v i e w  
o f  a  c r e d e n t i a l  c a n d i d a t e ' s  a p p l i c a t i o n  p r o v i d e s  an  a d d i ­
t i o n a l  m ean s  f o r  v e r i f y i n g  t h a t  a l l  f i n a l  d i s c i p l i n a r y  
a c t i o n s  h a v e  b e e n  d i s c l o s e d .
D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g  s t a f f  h a v e  s t a t e d  t h a t  
t h e y  do  n o t  f o r e s e e  i n s u r m o u n t a b l e  d i f f i c u l t i e s  i n  p e r ­
f o r m i n g  a d d i t i o n a l  i n v e s t i g a t i o n s  a n d  b a c k g r o u n d  c h e c k s  o f  
i n d i v i d u a l  a p p l i c a n t s  i f  r e q u e s t e d  b y  t h e  B o a r d .  I n v e s t i ­
g a t i o n s  o f  t h i s  n a t u r e  c om m on ly  w o u l d  i d e n t i f y  and  d i s c l o s e  
s i t u a t i o n s  w h e r e  d e n t i s t s  a r e  t h e  s u b j e c t  o f  a n  u n r e s o l v e d
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c o m p l a i n t ,  r e v i e w  p r o c e d u r e ,  o r  d i s c i p l i n a r y  p r o c e e d i n g  
u n d e r t a k e n  b y  a  d e n t a l  l i c e n s i n g  j u r i s d i c t i o n .  T h e  e x i s ­
t e n c e  o f  u n r e s o l v e d  i s s u e s  o f  t h i s  n a t u r e  may s e r v e  a s  
g r o u n d s  f o r  d e n i a l  b y  t h e  B o a r d  o f  l i c e n s u r e  w i t h o u t  
e x a m i n a t i o n  p u r s u a n t  t o  AS 0 8 . 3 6 . 2 3 4 ( A ) .

I t  i s  o u r  b e l i e f  t h a t  A l a s k a  l a w  c u r r e n t l y  p r o v i d e s  t h e  
B e a r d  a d e q u a t e  o p p o r t u n i t y  a n d  m ean s  t o  i n v e s t i g a t e  an d  
v e r i f y  a  c r e d e n t i a l  a p p l i c a n t ' s  q u a l i f i c a t i o n s ,  a s  w e l l  a s  
i d e n t i f y  s i t u a t i o n s  w h e r e  i n c o m p l e t e  o r  q u e s t i o n a b l e  i n f o r ­
m a t i o n  i s  a t t e s t e d  t o  b y  a p p l i c a n t s  o n  t h e i r  a p p l i c a t i o n  
f o r  d e n t a l  l i c e n s u r e .
T e c h n i c a l  A b i l i t y  a n d  P r o f e s s i o n a l  C o m p e t e n c e

We c o n c u r  w i t h  t h e  B o a r d ' s  b e l i e f  t h a t  t h e  o n l y  way  t o  
e v a l u a t e  an  i n d i v i d u a l  d e n t i s t ' s  a b i l i t i e s  a s  a  " c r a f t s m a n "  
( t e c h n i c a l  s k i l l )  i s  t o  r e v i e w  e x a m p l e s  o f  h i s / h e r  w o r k ;  
h o w e v e r ,  we d i s a g r e e  t h a t  l i c e n s u r e  b y  c r e d e n t i a l s  i s  
c r i t i c a l l y  f l a w e d  i n  t h a t  i t  d o e s  n o t  p r o v i d e  c o n s i d e r a t i o n  
o f  t h i s  i s s u e .
I n  o r d e r  t o  o b t a i n  a  d e n t a l  l i c e n s e  i n  A l a s k a  b a s e d  on  
c r e d e n t i a l s ,  a  c a n d i d a t e  m u s t  p o s s e s s  a l i c e n s e  f r o m  a n o t h e r  
s t a t e ,  t e r r i t o r y ,  o r  r e g i o n  w i t h  l i c e n s i n g  r e q u i r e m e n t s  a t  
l e a s t  e q u i v a l e n t  i n  s c o p e ,  q u a l i t y ,  a n d  d i f f i c u l t y  t o  t h o s e  
o f  t h i s  s t a t e  a t  t h e  t i m e  o f  l i c e n s u r e  (AS  0 8 . 3 6 . 2 3 4 ( 2 ) ) .
I n  a l l  j u r i s d i c t i o n s ,  i n i t i a l  l i c e n s u r e  i s  b a s e d ,  a t  l e a s t  
i n  p a r t ,  o n  t h e  s u c c e s s f u l  c o m p l e t i o n  o f  a  c l i n i c a l  e x a m i ­
n a t i o n  w h e r e i n  a  d e n t i s t ' s  " c r a f t m a n s h i p "  i s  a s s e s s e d .  T h i s  
r e q u i r e m e n t ,  c o u p l e d  w i t h  t h e  r e q u i r e m e n t  t h a t  an  a p p l i c a n t  
h a s  b e e n  e n g a g e d  i n  c o n t i n u o u s  a c t i v e  p r a c t i c e  a v e r a g i n g  a t  
l e a s t  2 0  h o u r s  p e r  w e e k  f o r  e a c h  o f  t h e  f i v e  y e a r s  im m e d i ­
a t e l y  p r e c e d i n g  t h e  a p p l i c a t i o n  (AS 0 8 . 3 6 . 2 3 4 ( 3 ) ) ,  s e r v e  t o  
e v i d e n c e  a d e q u a t e  c l i n i c a l  s k i l l  a n d  c o n t i n u e d  a p p l i c a t i o n  
o f  t h o s e  s k i l l s .

T h e  r e q u i r e m e n t  o f  f i v e  y e a r s  o f  p r a c t i c e  p r i o r  t o  e l i g i ­
b i l i t y  f o r  l i c e n s u r e  b y  c r e d e n t i a l s  i s  n o t  i n t e n d e d  t o ,  n o r  
d o e s  i t ,  i n  a n d  o f  i t s e l f  e s t a b l i s h  t e c h n i c a l  p r o f e s s i o n a l  
c o m p e t e n c e  a s  i s  s u g g e s t e d  b y  t h e  B o a r d .  I t  i s  a  c o m b i n a ­
t i o n  o f  t h i s  r e q u i r e m e n t ,  t h e  r e q u i r e m e n t  t h a t  an  a p p l i c a n t  
b e  l i c e n s e d  i n  a n o t h e r  j u r i s d i c t i o n ,  a s  w e l l  a s  f u l f i l l m e n t  
o f  t h e  o t h e r  r e q u i r e m e n t s  o f  AS 0 8 . 3 6 . 2 3 4 ,  t h a t  s e r v e  a s  a  
b a s i s  f o r  d e e m in g  a  c r e d e n t i a l  c a n d i d a t e  t e c h n i c a l l y  a n d  
p r o f e s s i o n a l l y  c o m p e t e n : .  t o  p r a c t i c e  d e n t i s t r y  i n  A l a s k a .

P a t i e n t  C o m p l a i n t s
C o m p l a i n t s  l o d g e d  w i t h  t h e  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s ­
i n g  d o  n o t  s u p p o r t  t h e  B o a r d ' s  c o n t e n t i o n  t h a t  t h e r e  h a v e  
b e e n  n u m e r o u s  c o m p l a i n t s  a g a i n s t  c r e d e n t i a l e d  d e n t i s t s  a n d ,

S T A T E  O F  A L A S K A
-38- DIVISION OF LEGISLATIVE AUDIT



a s  a  r e s u l t ,  a  s e r i o u s  r i s k  i n c u r r e d  f r o m  l i c e n s i n g  d e n t i s t s  
i n  t h i s  m a n n e r .  O u r  r e v i e w  o f  t h e  D i v i s i o n ' s  c o m p l a i n t  l o g s  
i d e n t i f i e d  a t o t a l  o f  4 7  c o m p l a i n t s  f i l e d  s i n c e  J u n e  1 ,  1 9 8 0  
i n v o l v i n g  35  i n d i v i d u a l  d e n t i s t s ,  o n l y  o n e  o f  whom was  
l i c e n s e d  by  c r e d e n t i a l s .

G e r a l d  L .  W i l k e r s o n ,  CPA 
L e g i s l a t i v e  A u d i t o r  
D i v i s i o n  o f  L e g i s l a t i v e  A u d i t

STATE OF ALASKA -39- DIVISION OF LEGISLATIVE AUDIT
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R E Q U E ST :

S T A T E  O F  A L A S K A
1988 L E G I S L A T I V E  S E S S I O N

FISCAL NOTE

BILL VERSION :CSHB 229 (JUD)

PUBLISH D A T E : HOUSE 3/14/88

No. 1

Revision Date:  ____________________________
Title: "An Act relating to homicide bv 

a b u s e . 11
Sponsor: 1. .UIiHec.>, LarsgnZZ
Requestor: ____________________________________

Agjj^yAffected: ^ e Pa r tm e n t  o f  C o r r e c t i o ns 
B R U :______________________________________

Components:.

EXPENDITURES/REVENU ES: (Thousands of Dollarc)

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND A STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

*

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPTTAL j -0- -0- -0- - 0 - - 0 - -0-

REVENUE | - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

FUNDING: (Thousands of Dollars)

GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL -JL _____ -n - - 0 - - 0 - - n - _ J 2 = ______
P O S IT IO N S :

FULL-TIME
PART-TIME
TEMPORARY

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

ANALYSIS : (Attach a separate page if necessary)

T h is  l e g i s l a t i o n  s h o u ld  h av e  m in im al im p a c t on th e  D e p a r tm e n t o f  
C o r r e c t i o n s .

S u san  E. K n ig h to n , D i r e c t o r  4 6 5 -3 3 7 6
Prepared b y : ■ ■ — Phone:  __________________
D ivision: A d m i n i s t r a t iv e  S e r v i c e s  D ate: M arch 1 4 , 1988

Approved by Commissioner: Susan Humphrey-Barnett  ̂ Qate; M arch 1 4 , 1988
Agency: Department o f C o rre c tio n s____________

Distribution (by preparer) :
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget i \
Impacted Agency(ies)---------------------------------------------------------------------------------------P ^ c --------  o f --------



npmircT FISCAL NOTE ■
R E Q U E S T :   _____________________________________

S T A T E  O F  A L A S K A  BILL VERSION:
1988 L E G I S L A T I V E  S E S S I O N  • PUBLISH DATE:

HB 2 2 9

Revision Date: J a nuary 19, 1988__________

Title: "An Act relating to homicide bv

abuse."______________________________________

Soonsor : Re p r e s e n t a t i v e  H u d s o n ________

Agency Affected: Department o f Law
BRU : P rosecution____________ _

Components : — ALL_________________________

E X P E N D I T U R E S / R E V E N U E S : (Thousands of Dollars)

OPER A T I N G F Y  88 FY 39 F Y  90 F Y  91 F Y  92 F Y  93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

T O T A L  O P E R A T I N G -0- -0- -0- -0- -0- -0-

CAPITAL

R E V E N U E

FUN D IN G : (Thousands of Dollars)
GENERALFUND 
FEDERAL FUNDS 
OTHER 
TUTAL

- 0 - - o -  • - 0 - - 0 - - 0 - - 0 -

P O S I T I O N S :

FULL-TIME
PART-TIME
TEMPORARY

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

ANALYSIS : (Attach a separate page if necessary)

P le a s e  se e  a t t a c h e d  a n a l y s i s .

,9 \uA=>
Prepared by: Richard I .  Peeues, Dibector________ .
Division: A d m irtlg tra t^ re  S e A ic e a £ ^ ./ i

/ T r a c e  Berg ^Sch^Able
Approved by Commissioner: A tto rn e y  General
Agency:_____ Department o f Law

Phone: 4 6 5 -3 6 7 2 ____________
Date: J a n u a r y  19, 1988

Date: J a n u a r y  19, 1988

Distribution (by preparei : 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies) page . I —  o f  - L



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. HB 229

T h is  b i l l  would a llo w  p rosecutio n  fo r  homicide by abuse where 
a person engages in  a p a tte rn  o f a ssa u lt o f to r tu re  o f a c h ild  under the 
age o f  16 th a t re s u lts  in  the death o f  the c h i ld .  Many o f the cases 
which would be homicide by abuse under th is  new law are now being 
prosecuted as m anslaughter o r  as c r im in a lly  n e g lig e n t hom icide. Because 
the m a jo r ity  o f these cases are a lre a d y  being prosecuted (a lthough a t a 
lower le v e l)  , th is  b i l l  w i l l  not have a s ig n if ic a n t  f is c a l  impact on the 
departm ent.



REQUEST :________________________

S T A T E  O F  A L A S K A
1988 L E G I S L A T I V E  S E S S I O N

BILL VERSION : HB 229

PUBLISH D A T E :________

FISCAL NOTE

Revision Date: _
Title: An Act re la ti ng  to h o m i c i d e
by abuse _____________________________

Sponsor: H u d so n ,  U lm e r ,  e t .  a l .
Requestor: House J u d i c i a r y

Agency Affected: P u b l i c  S a f e t y ________

B R U : C o u n c i l  o n  D o m e s t i c  V i o l e n e e

_______end S e x u a l  AS-S.3u.lt__________
Components: -----------------------------------------------

EXPENDITURES/REVENUES: (Thousands o f Dollars)
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0
u

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER
TOTAL , a . ..o n o 0 0

PO S IT IO NS :
FULL-TIME

PART-TIME

T E M P O R A R Y

ANALYSIS : (Attach a separate page if necessary)

Prepared by
n iv ic t f ln  •

B a r b a r a  M i k l o s , E x e c u t i v e  P i
Division * C o u n c i l  o n ^ D o m e s t i c  V i o l e n c e  & S e x u a l

' V  *  “ s s u u
Approved by Commissioner 
Agency: _______________

r e e t o r t f n ^  .___

Date:
5l6_ 
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Distribution (by preparer) :  
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Requestor
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S TATE O F  A L A S K A  1988 LEGISLATIVE SESSION
FISCAL NOTE

REQUEST.
B i l l  V e r s i o n :  
P u b l i s h  D a t e :

HB 229

R e v i s i o n  D a t e :  1 - 6 - 8 8  A g e n c y  A f f e c t e d :
T i t l e :  An a c t  r e l a t i n g  t o  h o m o c i d e  by  BRU :

a b u s e
S p o n s o r :  H u d s o n ,  U l m e r ,  L a r s o n ,
R e q u e s t o r :  H o u s e  J u d i c i a r y

V/o m p o n e n t s :

A l a s k a  C o u r t  S y s t e m  
T r i a l  C o u r t s

EXPEN D ITU RES /R EV EN U ES ( T h o u s a n d s  o f  D o l l a r s )
OPERATING FY 8 8  FY 8 9 FY 9 0 FY 9 1 FY 9 2 FY 9 3

P e r s o n a l  S e r v i c e s • • • a a a a • • 9 • • • • a a a a a e o a
T r a v e l a a a a a a a a a a • • • • a a a a a a O 9
C o n t r a c t u a l • • • a a a a a a a • • • • a a a a 9 a 9 O
S u p p l i e s a a a a a a a • • • • • • • a a a a a a 9 O
E q u i p m e n t • • • a a a a • • • • a a a 4 a o O O
L a n d  & S t r u c t u r e s ■ • • a a a a a a a a a • • a a a a a a a a
G r a n t s  & C l a i m s • • • a a a a • • • a a a a a a a a 9 o o o

TOTAL OPERATING 0 . 0  0 . 0 0 . 0 0 . 0 0 . Q 0 . 0

CAP ITAL

REVENUE

f u n d i n g : ___________(Thousands.q£  Dollars)
G e n e r a l  F u n d s  0 . 0  0 . 0
F e d e r a l  F u n d s  ..................................................
O t h e r  . . . .  . . . .  

TOTAL 0 . 0  0 . 0

0 . 0

a a a a
0 . 0

0 . 0

a a a a
0 . 0

0 . 0

a a a a
0 . 0

0 . 0

a* a o a
0 . 0

P O S I T I O N S :
F u l l - t i m e  ..................................................
P a r t - t i m e  ..................................................
T e m p o r a r y  ..................................................
A N A L Y S I S :  ( A t t a c h  a s e p a r a t e  p a c e  i f n e c e s s a r y )

No f i s c a l  i m p a c t .

p r e p a r e d  b y :  J a n  S t r a n d b e r g ,  ( W i e r a l  C o u n s e l  P h o n e :  2 6 4 - 8 2 2 8
D i v i s i o n :  / A l a s k a  C o u r t  S y s t e m  D a t e :  1 - 6 - 8 8

A p p r o v e d  b y :  ' ^ ^ u ^ 1 ^ ^ n o w ^ , i^ % ^ ' d ^ i n i s t r a t i v e  D i r e c t o r  D a t e :  1 - 6 - 8 8
A g e n c y :  A l a s k a  C o u r t  S y s t e m

D i s t r i b u t i o n  ( b y  p r e p a r e r ) :
L e g i s l a t i v e  F i n a n c e  
L e g i s l a t i v e  S p o n s o r  
R e q u e s t o r
O f f i c e  o f  M an a g e m e n t  & B u d g e t  
I m p a c t e d  A g e n c y ( i e s )
S e n a t e  S e c r e t a r y  P a g e  1 o f  1



REQ U EST : _

S T A T E  O F  A L A S K A
19S8 L E G I S L A T I V E  S E S S I O N

BILL VERSION : HB 229

PUBLISH DATE: . 3/30/87

FISCAL NOTE

Revision Date:______________________
Title: " A n  A c t  r e l a t i n g  t o

h o m i c i d e  b y  a b u s e . " __________________ ____________

Sponsor: H u d s o n ,  U l m e r ,  L a r s o n ,  e t  a  1 Components: 
Requescor:J u d i c i a r y ,  F i n a n c e _________  ____________

EXPENDITURES/REVENUES: (Thousands ofDollan)

Agency Affected: A d m i n i s t r a t i o n
3 R U : O f f i c e  o f  P u b l i c  A d v o c a c y

O P E R A T I N G F Y  38 F Y  89 F Y  90 F Y  91 F Y  92 F Y  93

PERSONAL SERVICES 0 0 0 0 0 0

TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT 1 -

LAN D  &  STRUCTURES ' "  ('
GRANTS. CLAIMS 1
MISCELLANEOUS 1 1

T O T A L  O P E R A T I N G  1 0 0 o o o o

C A P I T A L

R E V E N U E

FUNDING: (Thousands o f Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

0 0 0 0 0 0

n i o 0 0 0 0

POS IT IONS :
FULL-TIME

PART-TIME
T E M PORARY

0 0 0 0 0 0

ANALYSIS : (Attach a separate page if necessary)

Prepared b y : B r a n t  McGee, P u b l i c  A d v o c a te  
Division: O f f i c e  o f  P u b l i c  A d vo ca cy

2 7 4 - 1 6 8 4  
Phone :__ ,----,----
Date: Ij Po/ ^ L .

Approved by Commissioner: J o h n  A n d r e w s

Agency: D e p a r t m e n t  o f  A d m i n i s t r at-iort

Distribution (by preparer) :  
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Mxnagement and Budget 
Impacted Ager.cy(ies)

.■ Date:

FEB  1 1 9 8 8  
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O f f e r e d :  3 / 1 4 / 8 8
R e f e r r e d :  F i n a n c e

5 - 0 9 7 7 B

O rig in a l sponsors: Hudson, Ulmer,
Larson, e t a l .

1 IN THE HOUSE BY THE JUDICIARY COMMITTEE

2 CS FOR HOUSE B ILL NO. 229 (J u d ic ia ry )

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act e n t i t le d : "An Act amending the d e f in it io n  o f murder in  the

7 f i r s t  degree to  include homicide by a p a tte rn  o r

8 p ra c tic e  o f a ssa u lt o r to r tu re  o f a c h ild  under the

9 age o f 1 6 ."

10 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

11 *  Section 1. AS 11 .41 .100(a)  is  amended to read:

12 (a) A person commits the crime o f murder in  the f i r s t  degree i f

13 (1) [ , ]  w ith  in te n t to  cause the death o f another person,

14 the person

15 (A) [ ( 1 ) ]  causes the death o f any person; o r

16 (B) [ ( 2 ) ]  compels or induces any person to  commit

17 su ic ide  through duress or deception; o r

18 (2) the person knowingly engages in  a p a tte rn  o r p ra c tic e

19 o f assa u lt o r to r tu re  o f a c h ild  under the age o f 16 th a t re s u lts  in

20 the death o f the c h ild  under circumstances m an ifesting  extreme in d i f -

21 ference to the value o f human l i f e ;  fo r  purposes o f th is  paragraph, a

22 person "engages in  a pa t te rn  o r p rac tice  o f assa u lt o r to r tu re "  i f  the

23 person i n f l i c t s  serious p h ys ic a l in ju ry  to the c h ild  in  a t leas t  two

24 separate in s tan ces.

25 *  Sec. 2 . AS 11.41.115(a)  is  amended to  read:

26 (a) In  a prosecution under AS 1 1 .4 1 .1 0 0 (a ) (1 ) (A )  [AS 1 1 .4 1 . -

27 100(a) (1 ) ]  or  1 1 .4 1 .1 1 0 ( a ) ( 1 ) ,  i t  is  a defense th a t the defendant

28 acted in  a heat o f passion , before there  had been a reasonable oppor-

29 tu n ity  fo r  the passion to cool ,  when the heat o f passion re su lte d  from

H B 0 2 2 9 B - 1 - CSHB 2 2 9 ( J u d )
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Components :.

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of Dollars)
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PERSONAL SERVICES
TRAVEL
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• A CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution Nn. HB 229

T h is  b i l l  would a llo w  p rosecutio n  fo r  homicide by abuse where 
a person engages in  a p a t te r n  o f  a ssa u lt o f to r tu re  o f a c h ild  under the 
age o f 16 th a t re s u lts  in  the death o f the c h i ld .  Many o f the cases 
which would be homicide by abuse under th is  new law are now being 
prosecuted as m anslaughter o r as c r im in a lly  n e g lig e n t hom icide. Because 
the m a jo r ity  o f these cases are a lrea d y being prosecuted (a lthough a t a 
lower l e v e l ) , th is  b i l l  w i l l  no t have a s ig n if ic a n t  f i s c a l  impact on the 
departm ent.

page 2 of



/  S T E V E  C O W P E R ,  G O V E R N O R

RE PL r 10

DEPARTM ENT OF LAW
CRIMINAL DIVISION

k  CRIMINAL DIVISION CENTRAL 0  
P.O. BOX KC
JUNEAU. ALASKA 59811-031C 
PHONE: (907) 465-3428

April 11, 1988

_  OFFICE OF SPECIAL PROSECUT'CNS 
AND APPEALS 

1031 WEST 4TH AVENUE. SUITE 316 
ANCHORAGE. ALASKA 99501-5993 
PHONE: (907) 279-7424

Honorable Albert P. Adams 
Chairman, House Finance Committee 
P.O. Box V
Juneau, Alaska 99811 

Dear Representative Adams:

At your staff's request, we are enclosing a copy of a
letter we provided to the sponsor of CSHB 229. Should the 
committee have any questions regarding our letter, I will be 
available.

Very truly yours

GRACE BERG SCHAIBLE 
ATTOR

By:

SEJ:jf-92

Enclosure



M arch 24, 1988

H o n o r a b l e  B i l l  H u d s o n  
A l a s k a  S t a t e  H o u s e  
P . O .  E o x  V (MS 3 1 0 0 )
J u n e a u ,  A l a s k a  9 9 8 1 1

R E ;  CS f o r  H o u s e  B i l l  2 2 9  ( J u d i c i a r y )
D e a r  R e p r e s e n t a t i v e  H u d s o n :

T h i s  i s  i n  r e s p o n s e  t o  y o u r  r e q u e s t  t h a t  we r e v i e w  and  
c ommen t  u p o n  CSHB 2 2 9 .  F rom  my r e v i e w  o f  t h e  b i l l ,  i t  a p p e a r s  
t h a t  t h e  p r i m a r y  o b j e c t i v e  i s  t o  i n c r e a s e  t h e  p e n a l t y  f o r  k i l l i n g  
c h i l d r e n  u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  an e x t r e m e  i n d i f f e r e n c e  
t o  t h e  v a l u e  o f  human l i f e .  I  t h e r e f o r e  s u g g e s t  t h a t  t h e  b i l l  be  
d r a f t e d  t o  m o r e  d i r e c t l y  a c c o m p l i s h  t h a t  r e s u l t ,  b y  c h a n g i n g  t h e  
s e n t e n c i n g  p r o v i s i o n s ,  r a t h e r  t h a n  c h a n g i n g  t h e  d e f i n i t i o n s  o f  
c r i m e s .

T r a d i t i o n a l l y ,  m u r d e r  i n  t h e  f i r s t  d e g r e e  r e q u i r e d  a 
p r e m e d i t a t e d  i n t e n t  t o  k i l l .  A l a s k a  h a s  a b o l i s h e d  t h e  
r e q u i r e m e n t  o f  p r e m e d i t a t i o n  b u t  s t i l l  r e q u i r e s  an  i n t e n t  t o  
k i l l .  T h e  c r i m e s  o f  m u r d e r  i n  t h e  s e c o n d  d e g r e e ,  m a n s l a u g h t e r  
an d  c r i m i n a l l y  n e g l i g e n t  h o m i c i d e  e n c o m p a s s  a l l  t h e  o t h e r  a c t s  
r e s u l t i n g  i n  t h e  d e a t h  o f  a n o t h e r  p e r s o n ,  b u t  w h i c h  f a l l  s h o r t  o f  
a c l e a r  i n t e n t  t o  k i l l .  S i n c e  t h e  s i t u a t i o n  y o u  a r e  a d d r e s s i n g  
i n v o l v e s  u n i n t e n t i o n a l  ( a l t h o u g h  e x t r e m e l y  i n d i f f e r e n t )  k i l l i n g s ,  
i t  i s  m o r e  a p p r o p r i a t e l y  c l a s s i f i e d  a s  m u r d e r  i n  t h e  s e c o n d  
d e g r e e ,  and  no  s t a t u t o r y '  c h a n g e  t o  t h e  d e f i n i t i o n  o f  t h a t  c r im e  
i s  r e q u i r e d .

Y o u  h a v e ,  h o w e v e r ,  f o c u s e d  on  o n e  o f  t h e  a n o m a l i e s  o f  
A l a s k a ' s  s e n t e n c i n g  l a w s .  B e c a u s e  a e c c n d - d e g r e e  m u r d e r  i s  an 
" u n c l a s s i f i e d "  f e l o n y ,  i t  i s  n o t  p a r t  o f  t h e  p r e s u m p t i v e  
s e n t e n c i n g  s y s t e m .  t h e r e f o r e ,  i n  i m p o s i n g  s e n t e n c e  a j u d g e  i s  
n o t  l e g a l l y  r e q u i r e d  t o  t a k e  i n t o  a c c o u n t  s t a t u t o r y  a g g r a v a t i n g  
f a c t o r s ,  w h i c h  a p p l y  o n l y  t o  p r e s u m p t i v e  s e n t e n c e s .  As  y o u  know*  
on e  o f  t h o s e  a g g r a v a t i n g  f a c t o r s  i s  t h a t  " t h e  d e f e n d a n t  knew o r  
r e a s o n a b l y  s h o u l d  h a v e  know t h a t  t h e  v i c t i m  o f  t h e  o f f e n s e  was  
p a r t i c u l a r l y  v u l n e r a b l e  o r  i n c a p a b l e  o f  r e s i s t a n c e  d u e  t o  
. . . e x t r e m e  y o u t h , . . . "  AS 1 2 . 5 5 . 1 5 5 ( c ) ( 5 ) .  I t  w o u l d  b e  q u i t e  
s i m p l e  t o  amend AS 1 2 . 5 5 . 1 2 5 ( b )  t o  p r o v i d e  f o r  an i n c r e a s e d  
p e n a l t y ,  o f  p e r h a p s  a t e r  o r  f i f t e e n - y e a r  m in im um ,  f o r  m u r d e r  i n



H o n o r a b l e  B i l l  Bv. i o n  
A l a s k a  S t a t e  H o u s e

March 24, 1938
Page - 2 -

t h e  s e c o n d  d e g r e e  u n d e r  t h o s e  c i r c u m s t a n c e s .

T h i s  m o r e  d i r e c t  way  o f  a c c o m p l i s h i n g  y o u r  o b j e c t i v e  
h a s  t h e  a d d e d  a d v a n t a g e  o f  a v o i d i n g  t h e  e x t r e m e l y  d i f f i c u l t  t a s k  
o f  p r o v i n g  "a  p a t t e r n  o r  p r a c t i c e  o f  a s s a u l t  o r  t o r t u r e " ,  w h i c h  
a p p e a r s  i n  t h e  c u r r e n t  v e r s i o n  o f  t h e  b i l l .  T h e  p r e s e n t  w o r d i n g  
r e q u i r e s  t h a t  t h e  tw o  a c t s  o f  s e r i o u s  p h y s i c a l  i n j u r y  " r e s u l t s "  
i n  t h e  d e a t h ,  w h i c h  may b e  i m p o s s i b l e  t o  p r o v e  i n  m o s t  i n s t a n c e s .  
T h e  P a u l o / P i n k e r t o n  c a s e  i n  J u n e a u  i s  a  g o o d  e x a m p l e  o f  t h e  
d i f f i c u l t y  f a c e d  Fy t h e  p r o s e c u t i o n .  I n  t h a t  c a s e  t h e r e  was  
e v i d e n c e  o f  a b r o k e n  a rm  on o n e  o c c a s i o n  an d  t h e n  a m on t h  l a t e r  
t h e  d e a t h  r e s u l t e d  f r o m  a h a r d  b l o w  t o  t h e  i n f a n t ' s  a b d om en .  
Even  a s s u m i n g  t h e  b r o k e n  arm  i s  l e g a l l y  " s e r i o u s  p h y s i c a l  
i n j u r y " ,  i t  c o u l d  n o t  b e  p r o v e n  t h a t  i t  c o n t r i b u t e d  t o  t h e  d e a t h ,  
t h a t  i s ,  t h a t  t h e  d e a t h  " r e s u l t e d "  f r o m  t h e  c o m b i n a t i o n  o f  t h e  
b r o k e n  arm and  t h e  o t h e r  i n j u r y  t h a t  a r e  u s e d  t o  e s t a b l i s h  t h e  
" p a t t e r n  o r  p r a c t i c e " .

S h o u l d  y o u  w i s h  t o  im p l e m e n t  t h i s  s u g g e s t i o n ,  I  w i l l  b e  
m o r e  t h a n  h a p p y  t o  a s s i s t  y o u r  s t a f f .

V e r y  t r u l y  y o u r s ,
GRACE BERG S C U M B L E  
ATTORNEY GENERAL

B y :
S t e p h q h i e  E .  J o a n p i d e s  
A s s i s t a n t  A t t o r n e y  G e n e r a l

S E J / l l m
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130 Seward, No. 301 •  Juneau, Alaska 99801 •  (907)586-3650

HB 229
AN ACT AMENDING THE DEFINITION OF MURDER IN THE FIRST DEGREE TO 
INCLUDE HOMICIDE BY A PATTERN OR PRACTICE OF ASSAULT OR TORTURE OF

A CHILD UNDER THE AGE OF 16.

The Alaska Network on Domestic Violence and Sexual Assault supports 
the concept of House Biil 229. Child abuse is a particularly heinous 
crime in that the offender exerts tremendous control and power over 
a child victim who has little or sometimes no ability to protect 
themself. Child abuse that results in death should be segregated out 
from other crimes in some manner and recognized within law for what 
it is: indifference to the value of human life in the utmost
extreme. It is not at all the same as an isolated act of assault 
against an adult that results in death. It is a form of assaultive 
behavior against a person who is particularly incapable of defending 
themself that is repetitious and systematic and results in death.

Abused Women's Aid in Crisis (AWAIO; 
Advocates lor Victims ol Violence (AW); 

Aiding Women in Abuse and Rape Emergencies (AWARE); 
Alaska Women's Resource Center (AWRO; Arctic Women In Crisis (AWIQ; 

Bering Sea Women's Group(BSWG); Emmonak Women's Shelter;
Kodiak Womerfs Resource 4 Crisis Center (KWRCO; 

Maniilaq Regional Women's Crisis Program: MEN. Inc.; 
Sale 4 Fear-Free Environment (SAFE); Sitkans Against Family Violence (SAFV);

Southwestern Alaska Council lor the 
Prevention of Child Sexual Assault (SWACPCSAI; 

South Peninsula Womerfs Services (SPWS); 
Standing Together Against Rape (STAR); Tundra Womerfs Coalition (TWO;

Valley Womerfs Resource Center (VWRO; 
Women In Crisis Counseling 4 Assistance (WICCA): 

Women in Safe Homes (WISH); Women's Resource 4 Crisis Center (WRCO
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HB 229

The Alaska Public Defender Agency and the Office of Public Advocacy are 
totally reactive agencies which provide representation to indigent 
persons when appointed by the court. These agencies do not make policy 
nor do they initiate litigation. Only proposed legislation with fiscal 
or program ramifications for these agencies can be said to have a direct 
agency impact. Thus, the Public Defender Agency and Office of Public 
Advocacy submit position papers for legislation which will affect these 
agencies fiscally or programatically or will require these agencies to 
litigate constitutional issues raised by the legislation.

Fiscal impact: X None See attached fiscal note ____

Program impact: _____ None See analysis below X

Constitutional impact: _____ None See analysis below X

This bill creates a new crime of homicide by abuse. The apparent 
motivation for the bill is to increase the ease of conviction and the 
penalties for people who kill children. It is certainly hard not to 
sympathize with these purposes. However, a closer look- at the bill and 
at the existing criminal law strongly suggests that the bill is not. 
necessary and that sound policy dictates against making fundamental 
changes in the existing coherent criminal code.

a. The bill represents a major break with the principles 
underlying the comprehensive revised criminal code and presumptive 
sentencing scheme.

The existing criminal code defines four classes of criminal 
homicide. The distinctions among the classes rest primarily on the 
different culpable mental states. AS 11.41.100-.130,
11.81.900(a)(l)-(4). Thus, for example, first degree murder is 
defined as intentional homicide. AS 11.41.100(a). Second degree 
murder covers conduct which was not an intentional killing but was 
knowing or extremely reckless. AS 11.41.110(a). The bill creates 
a new crime which has elements comparable to existing second degree 
murder, because proof of an intentional killing is not required. 
However, the penalty provisions are equivalent to first degree 
murder.

The existing criminal code was the product of exhaustive study by 
professionals in the field of criminal justice and by the 
legislature. The purposes of the wholesale revision of the 
criminal code and sentencing statutes were to establish a coherent 
code which would distinguish among offenses according to their 
severity and to establish a penalty scheme which would eliminate 
unjustified disparity in sentencing. See AS 11.81.100, 12.55.005. 
The coherence of the code and the uniformity of the sentencing 
scheme' are undermined each time a new crime is defined which does 
not fit within the existing framework.



b. Creating a new crime with an element of "pattern or practice" 
of abuse is not necessary to successful prosecution in child 
homicide cases.

The existing law allows prosecutors to charge and to convict 
defendants of murder when a death results from a pattern of abuse 
or torture which demonstrates manifest indifference to the value of 
the life of a child. AS 11.41.110(a)(2). Ordinarily, the history 
of abuse will be admissible. E.a., Rhodes v. State, 717 P.2d 422, 
424-25 (Alaska App. 1986); Garner v. State, 711 P.2d 1191, 1192-93 
(Alaska App. 1986); Jolley v. State, 655 P.2d 784, 785 (Alaska App. 
1982). The only reported case where an Alaskan appellate court has 
held that a prior incident of abuse should have been excluded was 
Harvey v. State, 604 P.2d 586, 589 (Alaska App. 1979). At trial, 
Harvey conceded that he had severely spanked the victim, and the 
only point in dispute was whether or not the spanking, and not 
another assault by another person, caused the child's death. The 
state was allowed by the trial judge to present evidence that the 
defendant had once abused another child. The Supreme Court found 
that this incident of abuse on a different child was logically 
irrelevant to the issues disputed at trial. In more recent cases, 
where the issues at trial were the identity of the assailant or 

whether the assailant acted with manifest indifference to the value 
of the child's life, the appellate courts have approved admission 
of evidence of prior acts of abuse. Garner v. State, 711 P.2d at 
1193; Rhodes v. State, 717 P.2d at 425. The holding in Rhodes 

approved admission of such evidence even where a different child 
was involved in the earlier incident.

c. Creating a new crime will not necessarily affect charging 
policies by prosecutors.

Substantial public outcry has been raised over one recent case, 
where a prosecutor elected to resolve a child homicide case by 
accepting a plea to negligent homicide. The prosecutor's decision 
may have reflected poor judgment, or it may have been influenced by 
a possibly erroneous evidentiary ruling by the trial judge. In 
either event, creating a new crime cannot compel prosecutors to 
charge the higher crime. The exercise of charging discretion by a 
prosecutor's office cannot be dictated by either the legislature or 
the courts. Norbert v. State, 718 P.2d 160 (Alaska App^ 1986). 

Further, it is by no means clear that prosecutors consistently 
undercharge in child abuse cases. In two reported cases (Orrison 
v. State, 655 P.2d 782 (Alaska App. 1982) and Harvey v. State, 604 
P.2d at 588), where there were no problems for the prosecutors with 
excluded evidence, the juries convicted the defendant of a less 
serious crime than what the prosecutor had charged.

d. The law should not distinguish among human lives on the basis 
of age.

By creating a special penalty scheme for non-intentional killings 
of one age group, the law seems to say that that group is valued 
more highly by our community than other age groups. It is doubtful



anyone could justify such a value judgment, which is why the 
present criminal code does not distinguish -among assaultive crimes 
on the basis of the age of the victim.

The existing first and second degree murder statutes permit 
conviction and appropriately harsh punishments for defendants who 
kill through repeated assault or torture. Where the facts of a 

particular second degree murder case support a 99-year sentence, 
such a sentence is authorized, and the appellate courts have 
approved maximum sentences for second degree murder cases. E.q., 
Abruska v. State, 705 P.2d 1261, 1273-74 (Alaska App. 1985); Salud 
v. State, 630 P.2d 1008 (Alaska App. 1981)(99-year sentence 
reimposed and affirmed in unpublished opinion following remand); 
Nicholai v. State, MO&J No. 1336 (Alaska App. Feb. 27, 1987). The 
changes proposed by this bill are thus unnecessary to accomplish 
the objectives of the bill.

Based on the information above, the Alaska Public Defender Agency and
the Office of Public Advocacy oppose this bill.

Brant McGee, Director 
Office of Public Advocacy

Date
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Chapter 41. Offenses Against the Person.

Article
4. Sexual Offenses <£$ 11.41 443. 11.41 445'

Article 1. Homicide.
S e c .  11 .41 .100 . M u r d e r  i n  t h e  f i r s t  d e g r e e .

NOTES TO DECISIONS

Conviction reversed where trial 
court's  finding of voluntary Miranda 
waiver was in error. — See Hampel v. 
Slate, Ct. App Op. No. 517 iFile No. 
7396'. 706 P.2d 1173 <1985i.

Conviction reversed because of ad­
mission of improperly seized evidence. 
— See Lowrv v. Stale. Ct. App Op No. 
528 (File No A-249'. 707 P.2d 260 ' 1985'.

Sentence upheld. — See Travelstead 
v State, Sup Ct. Op No 407 iFiie No. 
A-l 14i. 669 P.2d 494 '1964'.

Sentence of consecutive 99-year terms 
for two murders is not clearly mistaken 
where the defendant presents a risk of

continued criminal conduct which would 
seriously threaten the public 6afetv 
Krukoff v State. Cl. App Op No 467 
(File No. A-183*. 702 P.2d 664 (1965'

Sentence for attempted first degree 
m urder upheld. — See Siaael v Stale. 
Ct App Op. No 454 iFile No. A-78'. 697 
P.2d 1050 (1965'.

Cited in Lerchenstein v Slate. Ct App 
Op No 453 (File No 7729'. 697 P.2d 312 
(1955'. Hart v State. Ct App Op No 462 
'File No A-295'. 702 P.2d 651 '1965 . 
Ridgelv v. Slate. Cl App Op No. 503 
(File No A-30. A-43. A-56'. 705 P.2d 924 
(1985'

S e c .  11 .41 .110 . M u r d e r  i n  t h e  s e c o n d  d e g r e e .

NOTES TO DECISIONS

I. GENERAL CONSIDERATION.

Substantial certainty to cause death 
and extreme indifference to value of 
human Life. — Where an eyewitness saw 
defendant's passengers screaming for him 
to stop, anc the record reflected that de­
fendant's vehicle left the road in the pro­
cess of attempting to negotiate a turn at 
85 m.p.h.. that defendant was well aware 
of the turn's dangerousness, having lived 
in the area for many years, and having 
dnven the road and negotiated the same 
curve well over a hundred times, the jury 
was justified in concluding that the defen­

dant was substantially certain to cause 
his passengers' deaths and that he mani­
fested an extreme indifference to the 
value of human life. Sliegele v. State. Ct 
App Op No. 580 (File No A-694'. 714 
P.2d 356 (1986..

Murder committed with automobile. 
— Where a drivers recklessness mani­
fests an extreme indifference to human 
life, he can be charged with murder even 
though the instrument by which he causes 
death 16 an automobile. Pears v. State. Ct 
App. Op. No. 309 'File No 6763'. 672 P 2d 
903 '1983'. rev'd on other grounds. Sup 
Ct Op No 2931 (File No. S-206', 696 
P 2d 1196 (1985'.

11
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FirM convictiun of murder for motor 
vehicle homicide. — Set F‘ear? v Stat* 
Ct App Op No 309 - File No 6783-. 672 
P 2d 903 '1963-. rev'd on other ground- 
Sup Ct t»p No 293) 'File No S-206-. 
69.- P 2d ; i9 -  I9?5 

Offense of attempted second-degree 
m urder was an impossibility. Huitt \ 
State. Ct App Op No 34? <File No 
7141'. 67? P 2d 413 '1994'

Exclusion of evidence relating to 
proximate cause not error. — See 
Kusmider v State. Cl App Op No 404 
'File No 7645'. 6S6 P 2d 957 11964- 

Instructions. — The trial court did not 
err in declining to instruct the jury con­
cerning imperfect self defense Balentine 
v Slate. Ct App Op No 536 (File- No 
A-3811. 707 P.2d 922 11965- 

In prosecution for extreme indifference 
murder, a fair reading of the given in­
structions in their entirety adequately 
conveyed the idea of defendant's subjec­
tive awareness of the risk to the jury 
State v Johnson. Sup Ct Op No. 3064 
'File No S-616'. P 2d -1966- 

Conviction affirmed.
See Kusmider v Slate. Cl App Op No 

404 -File No 7645 . 586 P.2d 957 '1964' 
Where a vehicle belonged to a company 

owned by the defendant's brother, the ve­
hicle was generally treated as the defen­
dant's vehicle and he customarily drove it. 
and where defendant was seen driving the 
vehicle shortly before the accident, the 
jury could reasonably have concluded that 
the defendant was the driver of the vehi­
cle. and guilty of second degree murder 
Stiegele v State. Ct App Op No 560 
-File No A-694 . 714 P.2d 356 '1966- 

Conviction and sentence Bffirmed. 
— See Abruska v State. Ct App Op No. 
502 -File No 7672-. 705 P.2d 1261 -1965 

Conviction reversed where trial 
court erred in instructing ju ry  on self- 
defense. — Set- Kluml v State. Ct App 
Op No 575 File No A-659 . 712 P.2d 909 
■1986'

Conviction reversed because of ju d i ­
cial error in not granting defendant 's  
motion for change of venue. — See
Nickola: v State. Ct App Op No 545 
'File No A-6I0 . 70? P 2d 1292 '1965- 

Sentence upheld. Set Mine h o w  v 
State Ct App Op No 299 'File No 
A-15-, 670 P 2d 719 > 1963'. Pears v State. 
Ct App Op No 309 'File No 6763 . 672 
P 2d 903 1963 . Jimmy v State. Sup Ct 
Op No 409 -File No A-51'. 669 P 2d 504 
11964'. Komakhuk v State. Ct App Op 
No 626 iFile No A-106H. P 2d 

il966'
Maximum sentence upheld. — See

Gregory v State. Sup Ct Op No 411 
'File No A-430-. 689 P.2d 506 '1964' 

Sentence held excessive. — Concur­
rent sentences of twenty years for two 
counts of second degree murder and five 
years for one count of assault in the sec­
ond degree heic excessive Pears v State 
Sup Ct Op No 2931 'File No S-206 
696 P.2d 1196 -1965'

Sentence of 50 years in prison for sec­
ond-degree murder was he'd excessive 
The Page benchmark of from 20 to 30 
year* for second-degree murder was held 
ample to satisfy the multiple goals of im­
prisonment called for in Chaney, in o case 
in which a defendant whose principal 
problem was alcohol, which aggravated 
what might be considered the emotional 
disorder of jealousy, killed his lover Road 
Yu v. State Ct App Op No 521 'File No 
A-567 706 P 2d 346 -1965 

Cited in Walsh v. State. Ct App Op 
No 336 'File No 7867-. 677 P.2d 912 
'1954 . Stiegele v State. Ct App Op No 
382 'File No A-399.. 685 P.2d 1255 
'1964'. Slate \ Burdine. Ct App Op No 
462 Flit No A-676-. 69? P.2d 1216 
'1955 . Ridge’.y \ State. Ct App Op No. 
503 File No A-30. A-43. A-56-. 705 P.2d 
924 -1965

S e c .  11 .41 .115 . D e f e n s e s  t o  m u r d e r .

NOTES TO DECISIONS

Stated ir. Walsh v State. Ct App Op 
No. 336 'File No 78S7-. 677 P 2d 912 
'19841.
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S e c .  1 1 . 4 1 . 1 2 0 .  M a n s l a u g h t e r .

NOTES TO DECISIONS

Criminally negligent homicide dis­
tinguished. — Criminally negligent h - 
mind* l.- not the Farm a? manslauphli-r 
ha-ed on recklessnes- under the relevant 
statute since retk’cssner- requires con- 
scious disregard of a known risk, while in 
contrai;. the essence of criminal negli­
gence is failure to perceive the risk 
Edpmon v State. Ct App Op No 461 
* File No A-16 •. 702 P 2d 643 '1985.

The fact that a given defendant did not 
perceive a risk because he or she was 
mentally retarded, because he or she had 
bad eyesight or bad hearing, or because 
his or her experience had not fitted him or 
hei to appreciate the risk would be irrele­
vant in proving negligence but highly rel­
evant with regard to recklessnes.-. 
whether the given individual was intoxi­
cated or not. and consequently, elimina­
tion of intoxication as a basis for a finding 
that a specific individual did noi appreci­
ate a specific risk does not totally destroy 
the distinction between criminal negli­
gence and recklessness Edgmon v State. 
Ct App Op No 4:1 'File No A-16'. 702 
F.2d 643 il965*

Statu tory  presumption concerning 
intoxication. — A jury considering drunk 
driving, assault 'involving motor vehi­
cles . manslaughter, and negligent horn, 
cidt cases should be madt aware of the 
statutory presumption concerning intoxi­
cation in AS 2 : 35 033 a- Dre.-nek v 
Stale. Ct App Op No 455 'File No 
A-19 . 697 P.2d 1059 -1965-

Prim a facie case. — In most cases 
when the stale shows that an intoxicated 
pL-r.-or. drove a car and caused a death, it 
has made a pnma facie case of man­
slaughter as defined in this statute S: 
John v State Ct App Op Nu 602 'File 
N\ A-779-. 715 P 2d 1205 1986*

J u r y  instructions. — The trial court 
did not err in instructing the jury that it 
had to unanimously acquit defendant of 
manslaughter before it could consider a 
lesser-induded ofTense — negligent homi­
cide Dresnek v. Siait. Ct App Op No 
455 -File No. A-19 . 697 P.2d 1059 1965 . 
holding that in the future trial courts in­
structing juries should make it dear  that 
the juries are free to discuss the evidence 
and the law in any order they find conve­
nient

In prosecution for drur.k driving mar.-

'laughter and soniiid-digrei a—ault ih* 
trial court did no! err in instructing in*, 
jury that if it found that there wa- 10'' or 
more alcohol in defendant s blood ai the 
time of the accident, it could infer that he 
was under the influence of intoxicating h 
quor Dresnek v Stale Cl App Op No 
455 iFile No A-19 . 697 P 2d 1059 *1955 

The trial court erred in instructing the 
jury that a person who operates a motor 
vehicle while under the influence of alco 
hoi is reckless per se. whether he is aware 
of the risks his conduct poses or not St 
John v State. Cl App Op No 602 File 
No A-779*. 715 P 2d 1205 -1956 

Jury instruction giver, on the relation­
ship between intoxication ar.d reckle-.-- 
ness. challenged for the first time or. ap­
peal was not plain error Adams v State. 
Ct App Op No 617'File No A-860-,716 
P.2d 164 *1966 

Evidence held sufficient to convict. 
— See Gibbs v Slate. Ct App Op No 
341 'File No 7607*. 676 P.2d 606 '19:4* 

Conviction reversed where relevant, 
highly probative character evidence re­
garding the victim was not admitted and 
a hearsay statement by a friend of the de­
fendant was admitted Williamsor. v 
State. Ct App Op No 430 File No 
6950 . 692 P 2d 965 19-4 

The error ir. refu?inp t; admit direct ev­
idence that the other suspect ir. the death 
of an eighieen-mor.th-old child ha; for­
merly abused her own child wa.- not 
harmlesr so the defendant’s conviction 
was reversed Garner v. State. Cl App 
Op No 569 File No A-731 711 P 2d 
1191 1966 

Multiple sentences for multiple vio­
lations of statute. — See Dunlop v 
Slate Sup- Ct Op No 306: File N.a.« 
S-923. S-1163*. P 2d -19:6 See 
also AS 11 41 135 and notes thereto 

Sentence for manslaughter while 
driving under the influence, upheld. — 
See Clemans v. State. Ct App- Op No 
358'File No 7564 . 660 P.2d 1179 1964 

Sentence upheld. — Set- Maloney v 
State Ct App Op No 273 -File No
6167-. 667 P.2d 1258 *1963 . Hughes v.
State. Ct App Op No 263 'File No
5217'. 66: P.2d 842 '1963*. A lams v 
State. Ct App Op No 617 <File No
A-880 . 718 P.2d 164 '1986 

Sentence of eight years w ith three y ears

13
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suspended for drunk driving manslnugh 
ter and two concurrent sentences of thret 
years- for second-degree assault were not 
clearly mistaken Dresnek v State. C'l 
App Op No -too'Fill No A-19 69*7 P 2d 
1059 19>5 

Applied in Pena \ Stale. Sup C'l Op 
No 2851 .File Nos 6174. 7052'. 684 P,2d 
664 ■19*4

Quoted in Walsh v State Cl App (»p 
No 356 .File No 7667 '. 677 P 2d 912 
i 1964'

Cited in Walsh v State. Ct App Op 
No 336 .File No 7687 . 677 P 2d 912 
•1964., Davis v State, Ct App Op No 
391 'File No 7794-. 684 P.2d 147 il964\ 
New v State, Ct App Op No 587 'File 
No A-615‘. 714 P.2d 376 '1966'
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M anslaughter  distinguished. — 
Criminally negligent homicide is not the 
same as manslaughter based on reckless­
ness under the relevant statute since 
recklessness requires conscious disregard 
of a known risk, while in contrast, the 
essence of criminal negligence is failure to 
perceive the risk Edgmon v State. Ct 
App Op No 481 * File No. A-16 -. 702 P.2d 
643 (1955.

The fact that a given defendant did not 
perceive a risk because he or she was 
mentally retarded, because he or she had 
bad eyesight or bad hearing, or because 
his or her experience had not fitted him or 
her to appreciate the risk would be irrele­
vant ir, proving negligence but highly rel­
evant with regard to recklessness 
whether the giver, individual was intoxi­
cated or no;, and consequently, elimina­
tion of intoxication as a basis for a finding 
that a specific individual did not appreci­
ate a specific risk does not totally destroy 
the distinction between criminal negli­
gence and recklessness Edgmon v State. 
Ct App Op No 461 -File No A-16 . 702 
P.2d 643 1955

Reckless vs. criminally negligent — 
To be reckless, a person must be aware of 
and consciously disregard a risk, while a 
person it criminally negligent if he or 6he 
fails to perceive, and. therefore, disre­
gards the risk in question When a defen­
dant is intoxicated and. therefore, 
unaware of a risk, the state is Btill obli­

gated to prove that the defendant, given 
his faculties, his education, his experi­
ence. and his intelligence, would have 
perceived that risk but for his intoxica­
tion St John v. Stale. Cl App Op No 
602 'File No A-779-. 715 P,2d 1205 
'1986'.

Statutory presumption concerning 
intoxication. — A jury considering drunk 
driving, assault (involving motor vehi­
cles., manslaughter, and negligent homi­
cide cases should be made aware of the 
statutory presumption concerning intoxi­
cation in AS 26.35 033 a. Dresnek v.
State. Ct App Op No 455 (File No
A - 1 9 697 P.2d 1059 '1985

Conviction reversed because of in­
consistent verdicts. — See Davis v
State. Ct. App Op No 391 'File No
7794'. 664 P.2d 147 '1964

Sentence excessive. — A sentence of 
five years with three years suspended for 
criminally negligent homicide was exces­
sive where defendant was a fir6t offender 
and the sentencing court did not find Bny 
significant aggravating factors or extraor­
dinary circumstances surrounding defen­
dant's offense, and the court of appeals re­
manded for a reduction of the sentence to 
three years with two years suspended 
Shaisnikoff v State. Ct. App Op. No. 416 
iFile No. A-354'. 690 P.2d 25 (1984'

Cited in Stiegele v. State. Ct App Op 
No. 382 (File No A-399 . 685 P.2d 1255 
(1984'.
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Constitutionality of section. — tiple sentences for multiple victims where
Alaska's constitutional prohibition one statute ha; beer, violated several
against double jeopardy does not bar mul- times Dunlop v. State. Sup Ct Op No
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I. GENERAL CONSIDERATION.

Serious physical injury. — In deter­
mining whether a victim has sustained a 
serious physical injury, it is for more ap­
propriate to evaluate the nature of the in­
juries inflicted rather than the individual 
victim s physiological response to that in­
jury James v. State. Ct App Op No 304 
'File No 6951'. 671 P.2d 665 1963 . rev'd 
on other grounds sub. nom State v James 
Sup Cl. Op No 2925 'File No S-186 . 
696 P.2d 1161 U965-

The trial court properly allowed presen­
tation of evidence concerning the statisti­
cal risk of injuries such as those suffered 
by defendant's victim, and this evidence 
was sufficient to allow the question of se­
rious physical injury to be submitted to 
the iurv James v. State. Cl App Op No 
304' File No 6951'. 671 P.2d 665 '1953 . 
rev'd or. other grounds sub nom State e 
Jame.- Sup Ct Op No 2925 File No 
S-166 696 P.2d 1161 1965

Self-defense. — lr. ar. assault case ir. 
which the defendant admits the assault, 
but raises self-defense, specific instances 
of the victim's prior conduct are consid­
ered to be admissible under Evidence Rule 
405 b- to show ' 1 ■ who w as the aggressor 
ir. which case defendant's knowledge of 
the incident is immaterial, and 2 that 
defendant acted reasonably in using the 
degree of force he did. in which cast defen­
dant must know of the victim's past acts of 
violence Amarok v. State. Ct App Op 
No 303 (File No. 6873'. 671 P.2d 852 
11963-

Lesser included offense. — Third-de­
gree assault, not second-degree assault, is 
a lesser included offense of first-degree a;- 
SBult Komakhuk v. State. Ct App Op 
No 626 (File No. A-108K P'2d 

• 1986 .

Constitutional considerations.
The Alaska or federal constitution- did 
not preclude defendant - conviction of 
first-degree assault a clas- A felony ever, 
though the same conduct under the satm 
circumstances could havt re-jited it. h;- 
conviction of second-degre- a--.;j;i a 
class P felony Hart •. State C't Ap|. Op 
No 462 File No A-295 7 • F 2d 6*1 
'1965

General verdict ol guilt upheld. — 
Trial court did nm err ir. permitting a 
general verdict of guilt where the ct-fer.- 
dant had been charged with first degree 
assault, the single oflense de-cribed in the 
section, under twu theorie; Stale v 
James. Sup Ct Op No 2925 'File No 
S-186-. 696 P 2d 1161 H965 

Conviction and sentence upheld. — 
See Contreras v State. C't Apt Of N 
326 'File Nos 6797-679.- - 7 r P 2d A-'.u 
•1964

Conviction and senier.:- tor kid:..-.; 
ping, aseauh in the first decree mis-. :. 
duct involving weapons ir. the fire', dec*—, 
and robbery in the firs' decrrt were 
firmed See Wortham \
Op No 414 - File No 735 
11964 

Sentence upheld.
State. Ct App Op N\
7552 . 667 P 2c 732 1 9 "

Sentence held excessive. — Sc-. 
Rhodes v. Stale. Ct App Op No 613-Foe 
No A-S57-. 717 P.2d 422 1996 

Cited in Brown v Slate. Cl App Op 
No 463 'File No A-95 . 6f9 P,2d 671 
•1955. News State. Ct Apr Op- N- 5*7 
'File No A-615 . 714 P 2; 376 19ft 
Chief v. State. Ct App Op No 616 F. 
No A-951*. 716 P.2d 475 1966

State Sup Ct 
6fr  P 2d 1;

5— Ha--ltr 
File N
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Chapter 41. Offenses Against The Person.
Article
1 Homicide 'DU 11 41 100— 11.41.140*
2 Assault and Reckless Endangerment 'lit 11.41.200— 11 41 250'
3 Kidnappmp and Custodiul Interference 11 41 300 — 11 41 370'
4 Sexual Offenses ifct 11 41 410 — 11 41 470'
5 Robbery. Extortion, and Coercion ifait 11 41.500 — 11 41 5301

Cross references. — For provisions 
authorizing arrest without warrant in cer­
tain cases where the police officer has rea­

sonable cause to believe that the person 
has committed a crime under this chapter, 
see AS 12 25.030* b

NOTES TO DECISIONS

Cited in Leuch v State. Sup Ct. Op. No 
2419'File No 5255'. 633 P.2d 1006'19S1>

A r t i c l e  1. H o m i c i d e .

Section
100 Murder in the first degree 
110 Murder in the second degree 
115 Defenses to murder 
120 Manslaughter

Section
130. Criminally negligent homicide 
135. Multiple death.- 
140. Definition

Collateral references. — 41 Am Jur  
2d, Homicide, t 1 et seq 

40 C.J.S.. Homicide, t 1 et seq 
Homicide by wanton or reckless use of 

firearm without express intent to inflict 
injury. 5 ALR 603; 23 ALR 1554 

Homicide or assault in attempting to 
prevent elopement. 8 ALR 660 

Wife's confession of adultery as afTecting 
degree of homicide in killing her 
paramour, 10 ALR 470.

What amounts to participation in homi­
cide on part of one not the actual perpetra­
tor. who was present without preconcert or 
conspiracy . 12 ALR 275.

Intoxication as reducing homicide from 
murder to manslaughter. 12 ALR 888, 79 
ALR 897.

Responsibility of persons participating 
in jail delivery for homicide committed by 
one of their number. 15 ALR 456 

Recommendation for mercy. 17 ALR 
117; 55 ALR 639 

Homicide by unlawful act aimed at an­
other. 18 ALR 917 

Criminal responsibility of peace officers 
for killing or wounding one whom they 
wished to investigate or identify. 16 ALR 
1368. 61 ALR 321.

Homicide as affected by lime elap-ing 
between wound and death. 20 ALR 1006. 
93 ALR 1470 

Humanitarian motives, homicide as 
affected by. 25 ALR 1007.

Discharge of firearm without intent to 
inflict injury as proximate cause of homi­
cide resulting therefrom. 55 ALR 921.

13
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Death from arson. 67 ALR 414 
Homicide in coninns-ion of felony where 

the killing was the a d  of one not a partici­
pant in the felony. 12 ALR2d 210 

Inference of malice or intent to kill 
where killing is bv blow without weapon. 
22 ALR2d 854 

Criminal responsibility for injury or 
death resulting from. 22 ALR2d 140i 

Causing one. by threats or fright, to leap 
or fall to his death. 25 ALR2d 1186 

Use of set gun or similar device on defen­
dant's own property. 44 ALR2d 383 

Pregnancy as element of abortion or 
homicide based thereon. 46 ALR2d 1393 

Fright or shock, homicide b \ . 47 ALR2d 
1072

Homicide by juvenile as within jurisdic­
tion of juvenile court. 46 ALR2d 663 

Corporation's criminal liability for 
homicide. 83 ALR2d 1117 

Presumption of deliberation or 
premeditation from the fact of killing. 66 
ALR2d 656 

Criminal liability of parent, teacher, or 
one in loco parentis for homicide by exces­
sive or improper punishment inflicted on 
child. 89 ALR2d 417 

Medical or surgical attention, failure to 
provide. 100 ALR2d 483 

Liability where death immediately 
results from treatment or mistreatment of 
miun inflicted bv defendant. 100 ALR2d 
769 ’

Insulting words as provocation of homi­
cide or as reducing the degTee thereof 2 
ALR3d 1292 

Employer's liability to employee or

agent lor ph v».»a I injury received us re-ub 
of a—iiul; by third person. 9 ALR.id 517 

Criminal liability for death resulting 
from unlawful furnishing intoxicating 
liquor or drug- to another, 32 ALR3d 5s9 

Private person's authority, in making 
arrest for felons, to shoot or kill alleged 
felon 32 ALR3d 107b 

Homicide based on killing of unborn 
child. 40 ALR'ld 444 

Homicide predicated on improper 
treatment of disease or injurs. 45 ALR id 
114

Withholding food, clothing or shelter, 
homicide by. 61 ALR.'id 1207 

What constitutes ‘'imminently danger­
ous' act within homicide statute. 67 
ALR,3d 900 

Degree of homicide as afTected by 
accused* religious or occult belief in 
harmlessne.-s of ceremonial ritualistic act- 
directls causing fatal injurs. 76 ALR'id 
1132

Power of court in order or authorize 
discontinuation of extraordinary medical 
means of sustaining human life. 79 ALR3d 
237.

Criminal responsibility for physical 
measures undertaken in connection with 
treatment of mentallv disordered patient 
99 ALR3d 854 

Pocket or clasp knife as deadly or dan­
gerous weapon for purposes of statute 
aggravating offenses such a> assault, 
robbery, or homicide. 100 ALR3d 267.

Duty to retreat where as.-ailant is social 
guest on premises. 100 ALR3d 532

S e c .  11 .41 .100 . M u r d e r  in  t h e  f i r s t  d e g r e e ,  ' a '  A p erso n  c o m m i t s  
th e  c r im e  of  m u r d e r  in  t h e  f i rs t  d e g r e e  if. w i th  in te n t  to c a u se  t h e  d e a th  
of a n o t h e r  p e r s o n ,  t h e  p e r so n

l i t  c a u se s  t h e  d e a t h  o f  a n y  p erson :  o r
( 2 1 com pels  o r  i n d u c e s  a n y  p e rso n  to  c o m m it  su ic ide  th r o u g h  d u r e s s  

or decep t ion .
(bi M u r d e r  in  t h e  f i rs t  d e g r e e  is a n  u n c la ss i f ie d  fe lony a n d  is p u n ­

i s h a b le  a s  p ro v id e d  in  A S  12.55. t? 3 ch 166 S LA  1978 '

Cross references. — For punishment insanity and competency to stand trial, see
see AS 12.55.125'a >. for provisions on AS 12 47

14
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Editor'll notes. -  Many of the ta-v- 
cited in tht note.* below wort decided 
under former AS 11 15 (»10 

The crime of m urder  protects thi- 
greater and distinct interest in the 
sanctity of life. Ladd v State Sup Ct 
Op No 148(i Fill No 2475-.5<i6P2d%"
* 19771. cert denied. 435 U S 928. 96 S Ct 
1498, 55 L Ed 2d 5'24 0978'

Under the common law , murder is tht 
unlawful killing of a human being witr. 
malice aforethought That definition of 
murder was substantially the equivalent 
of that found in former AS 11 15.010 
United States v Barheau. 12 Alaska 725. 
92 F Supp 196 1950 . afTd 13 Alaska 
551. 193 F 2d 945 >9th Cir 19511. cer. 
denied. 343 U S 96e. 72 S. C't 1064. 96 L 
Ed 1364 0952 

Murder, at common law. was defined as 
the unlawful killing of a human being 
with malice aforeihnuphi. either expres- 
or implied Express malice could be found 
in the deliberate intention of the defen­
dant to take the life of the deceased 
unlawfully, while implied malice could be 
found either where the evidence showed 
circumstance? indicatinp that the defen­
dant had a heart repardles" of social dui> 
in that he knowmply did an act which 
might result in death or grievous bodily 
harm, or where defendant killed another 
in the course of perpeiralinp a felony Jr. 
all of these instances it did not mailer 
whether the defendant actually intended 
to kill the deceased Once malice could be 
found, the defendant could be held liable 
for all results which flowed naturally and 
probably from his volitional acts In many 
cases the killing itself, if unexplained, was 
enough to support an inference of malice 
Grav v. State. Sup Ct Op No 595 'File 
Nos 1003. 1005 . 463 P.2d 897 1970' 

Intent to kill required . — All inten­
tional killings unless legally excused or 
mitigated to manslaughter are 
first-degree murder under the new code, 
and felorv murder, which is second-degree 
murder, does not currently require an 
intent to kill. Carman v State. Cl App 
Op No. 206 'Fiie No 5503 . 658 P.2d 131 
(1963.

A specific intent or purpose to kill is ar. 
essen:ia! element of the crime Gray v. 
Slate.Sup Ct Op No 595'FileNos 1003. 
1005'. 463 P.2d 897 . 197u- 

The purpose to kill is an essential 
averment in any indictment for the viola­
tion of this section Gray v State. Sup Ct

ftp No 595 -F'llt N"» IfiOj 46 .
P 2d 897 1970 

Regiirdloss of the means used. - Se« 
Grjy v Slate Sup Ct ftp .V. 595 Fill 
No- ] ni it ] (ir»5 46'- p 2d w97 I y*7o 

Tho purpose to kill is a state of mind 
which must be proved as a fact before 
there may be a conviction of first degree 
murdei under ihi- section Gray v Suie 
Sup Ct Op No 59' 'File No.- 1003. 
1005- 463 P.2d 697 ',970 

The element of purp- -e must be alleged 
and proved Marror.t •. State. S-p C"l Op 
No 5 'File No 5 35e P 2d 969 1961'

But proof of purpose need not be 
direct. It may be inftrred from the circum 
stance.- attending tr.e killing Gray v 
State.Sup CT Op No 595'File Nos 1003, 
1005'. 463 P.2d 697 197u 

Use of a deadly weapon if 
unexplained is one circumstance which 
tends to prove inter/. :• kill Gray v Stau 
Sup CT Op No 59" -File No? 1003. 
1005'. 463 P.2d 897 1970'

The use of a deadly weapon without cir­
cumstance" of explanation or mitigation 
may justify a jury in inferring ar. intent to 
kill Grav v State. Sup Ct Op No 595 
•File Nos 1003. 10''»5 . 462 P 2d 897 
1970,

The fact of the killing, alone, does not 
support the finding of purpose or intent to 
kill Gray v. State. Sup Ct Op No 595 
File Nos 1003. l l ' 0 5  . 463 P 2d 697 
197U'

Doctrine of diminished capacity. —
See Johnson v. State S.p CT Op No 66- 
File No 1477i. 511 P ud 116 1973 

Distinction between first degree 
murder, second degree murder, and 
manslaughter. — The ofTemr.- of first 
degree murdt-t. second degree murder and 
manslaughter all req_.re the same physi­
cal act, the unlawfu, killing of a human 
being The difference :? :r. the- mental state 
of the perpetrator Pad.t v Stale. Sup Ct 
Op No. 1359 'File N. 3113'. 557 P.2d 
1136 11976'. Ebc-n v State. Sup Ct Op 
No 1920 'File No 3525. 599 P 2d 7uc 
1979.

Manslaughter is included in the 
greater charge of murder. United St.ite- 
v Barbeau. 12 Alaskc 72' . 92 F Supp 196
11950,. afTd. 13 Alaska 551. 192 F 2d 945 
•9thCir 1951', cert denied. 343 U S 966. 
72 S Ct 1064. 96 L Ed 1364'1952 

Every essentia! element of 
manslaughter by negligent homicide is 
necessarilv included ir. the offer.se of

15
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murder in Ihi fir-t dogrtt Cniled St. to- 
\ Barl*«-.tu I’d Ala-kii 725 92 K Supp iu* 
'1950 afTd lit A1 ii>k.i 55i 19- (■ 2d 945
i9thCir 1951 . ci'rl denied IM 't l 'S  9'.-
72 S Cl KM 96 L Kd 1364 1952 

Both second degree murder and 
manslaughter could tu le-->i included of 
fense- to fir-t degret mtirdi r f»r.i> v 
Stale.Sup C't ftp No 595 Kilt No* H'ii; 
100.3' 4 6 if P2d bit; i 197n« Ber.dl. \ 
State. Sup Ct Op No 1710 ipth No
2859'. 583 P 2d 840 '1978'. CiefTel- \ 
State. Sup Ct Op No 1787 iKile No
3258'. 591' P 2d 5.3 '1979 

Inciting commission of crime a- 
lesser offense of first-depree murder 
under former AS 11.15.010. — So* 
Casaell v Siatt Ct App Op No 91 <Ktit- 
No 5138' 645 P.2d 219 '19r>2- 

One contracting with another  to kill 
a third person was guilty of attempted 
first-degree murder,  not solicitation. — 
See Braharm State Sup Ct Op No 1522 
'File No 2559 , 571 P 2d 03! 1977'. cert 
denied 436 I' S 91''. 98 S Ct 2246. 56 L 
Ed 2d 410 ' 197c 

Evidence necessary for conviction in 
homicide case. — See Armstrong v 
Slate. Sup Ct Op No 843'File No 1337'. 
502 P 2d 440 <1972'

Questioning wife concerning hus­
band 's  admission of guilt. — Trial court 
erred in granting a protective order which 
prohibited defendant, who wa- charged 
with first degree murder, from questioning 
a wife concerning her husband s statement 
to her that he had committed the murder 
Salazar i Stale Sup Ct Op No 1347 
'File No 2548 . 559 P 2d 66 197n 

Indictment sufficient. — See Flore.- v 
State. Sup Ct Op No 491 'File No 879-. 
443 P.2d 73 '1969- 

Instructions. — Where defendant was 
charged with first degree murdei and the 
statute of limitation- had run or. the lessee 
oflense of manslaughter, while the jury 
should no: be instructed that they might 
find defendant guilty of manslaughter, 
defendant was entitled to ar. instruction on 
the mitigating effects of passion and 
provocation, requiring the jury to acquit 
him if he presented such evidence in mit­
igation and the stole did no: negate it 
Padic v. State. Sup Ct Op No 1359 Flit 
No 3113'. 557 P.2d 1138 >197o •

Normally a second-degree murder 
instruction should be giver, as a matter of 
course to juries hearing a firs'.-degree 
murder case. This will avoid any possibil­
ity that such June- might be foreclosed 
from an alternative verdict which would 
be justified by ctrta.n possible findings of

fo.' Kindi* ■- Stott Sup t I • >i V  171" 
1 • S.. 2 * ' ’ 5- . I' 2d 84'. ;u?«

Alttinugr ir.» trial court irrer. in lading 
I g.vi- tht jury at. instruttior. of set 
ond-degrec murder, tht error beiame
I.armies- one tin jury found tha’ thi in- 
ter.tioriu! killing wa- in the [it , •.r . t t o f  
Ih' r f'hi rt B'. rrfo v Sl.it> S’-t Ct Op 
V  17l(i Ftlt No 28.59'. 5* ' I* 2d 849

1 9 7 -

Ir. a prose: uttr.r. for first-degree murder 
if.' term- i-.T.lamed in t h* indict nit nt 
wer« -uffitier.tK clear to he unde'-tt'od by 
tne grand jury s< that tht pro.-eiutor need 
n'" diftnt them and the staturt ir.-. 'ved 
and ir. light of the evidence thi pr.-ecu* 
tor wa- not required to instruct a- :• po-- 
-:t'ie ie--er included ('{Tense- Ov reol. \ 
State Sup Ct Op No 2(,76 'File N' 
3932 . 611 P 2d 9:3 '199(1'.

Only one conviction of murder 
should be allowed for the killing of one 
man. Gray \ S:.i:» Sup Ct < h S ' 595 
Fi e No- lit:• - ]nil5 . 463 P 2C 89“ 

•19' ■
Akhough there are several w ay- of com­

mitting firs: degree murder, it is s'.ill only 
one crime, and only one sentence can be 
impc-ed Gray \ State. Sup Ct Op No 
595 File No- 10'*3 1005'. 463 P 2d 897 
' 1970

"Purposely" under former AS
II.15.010. — Se-. Gray v State Sup Ct 
Op Nt 595 • Flit No- 1005 10'iy . 465 
P 2c 99711970

Former requirements of deliberation 
and premeditation construed. -  S-- 
Jor.e- \ Unites s t i le -  12 Alaska 4''* 1 7" 
F 2C 5qq pth C.r 1949 

Penalties under former AS 11.15.010. 
— Set- Daniels •. Cmted States 17 Alaska 
179 246 F.2d 194 9;h Cir 1957 .Greer. \ 
S’.a:-. Sup Ct Op No 196'File Nt- 4"4 
39i.' P 2d 433 '1964 

Maximum sentence for first-degret 
murder upheld. Se- Hoover \ State C: 
Apt Op .V 72 F.'.t- No 6223 . 64; P gd 
12ti5 1992 

Sentence upheld — Set Hofhtne- \ 
State Sup Ct Op Nt- 904 File No 1945 
511 P 2d 1292 '1973'. Braham v State 
Sup C: Op S o  1522'File No 255s 57! 
P ,2dr : l  1977'.cer. denied.436 C 8 9K’ 
9? S Cl 2246. 56 L Ed 2d 410 1978 
Morgit. ■. State Sue Cl Op Ni 166: 
File N. 2994 382 P 2d 1017 '1978

Wil-r.r. v State. Sup Cl Op No 1692 File 
No 3404 582 P 2d 134 1978'. Bendle v 
Sie e. Sup Ci Op No 1710 'File No 
2h59 5s: P.2d 84'. 197s Vail v State 
Sun Ct up Nt 1922 File No- 33ue 
3382. 589 P.2d 1571 1979'. Brown \
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1 9 * 2  P a t * .  * C *  A p t  < •; N .

f i h  N i .  6 2 - '*  0.‘ .7 P  A c r ' .  l V » e

9

Collateral reference* — Homiudi b\ lnferi-nci c.t malice m n.ti-t .* i> k.
companion of defendur.* wh;lt attempting wher* k.l..:.A .- nt !•(<.** with temp ■
to escape from siene of cr.m* a- murder in 2A AI.KAri **• I
first depree. 22 ALB sV- I"* ALR 647 Ft*l**ru<*u- kt'i.ni: «•; an* c* t*. ' . . f t  -r t' t-

Death resultmc from arson a- within ant bt th- er.inetn- nt th- f.trn-:
contemplation of stat Ati which make* afle-f.tlp lot" • - right- ir.!:.« ; • .
homicide in perpetration •: felon*, murd.-r ALP.Jii In**:*
in first depree *7 .ALB 414 Wr...'. c..{.-t:t.it*- .itte't.p;»c t-..-a- ■ .'.4

What conduct am .ur.t- *.- «r. o\tri act or ALK id til A 
act done toward comm:.--:-a of murder so VV nut constitute.- murd.-t he I. rture r
as to sustain charee of atterr.pl to murder. ALK.id 122a
96 ALR 916 Sp..us. .- confession of adulterj a-

Mental deficiency n-'-t amour.iinp to afTectinp decu-i of homitide ir.* -At-d n.
insanity as aflectir.p question of killmp spousi ur his or her paramour. »>
premeditation and deliberation in murder ALR-id 92'*
case. 166 ALR 1194

S e c .  11 .41 .110 .  M u r d e r  in  t h e  s e c o n d  d e g r e e ,  'a* A pc-rsor.
c o m m its  t h e  c r im e  of m u r d e r  in  t h e  second  d e g re e  if  

( I t  w i th  i n t e n t  to  c a u se  s e r io u s  p h y s ic a l  in ju r y  to a n o t h e r  p e rso n  or 
k n o w in g  t h a t  t h e  conduc t is s u b s t a n t i a l l y  c e r t a in  to  cause d e a th  or 
s e r io u s  p h y s ic a l  in ju ry  to  a n o t h e r  p e r so n ,  th e  p e rso n  cau-e.- t h t  d e a th  
of a n y  perso n :

«2* th e  p e rso n  in t e n t io n a l ly  p e r f o rm s  a n  act t h a t  r e s u l t s  in  th e  d e a th  
of  a n o t h e r  p e rso n  u n d e r  c i r c u m s ta n c e s  m a n i f e s t i n g  a n  e x t re m -  
in d if fe re n c e  to  t h e  v a lu e  o f  h u m a n  life: o r  

(3* a c t in g  e i t h e r  a lo n e  o r  w i t h  one  o r  m o re  per.- m.* th e  p e rso n  
com m it*  o r  a t t e m p t s  to  c o m m it  a r s o n  in  t h e  f i r s t  deg re e ,  k id n a p p in g  
s e x u a l  a s s a u l t  in  th e  f i r s t  d e g r e e  u n d e r  A S  1 1 4 1 .4 1 0  a* 1 or  ig . 
s e x u a l  a s s a u l t  in t h e  second  d e g re e ,  b u r g l a r y  in t h e  firs t  d eg ree ,  escape  
in t h e  f irs t  o r  second  d e g re e ,  o r  ro b b e ry  in  a n y  d e g re e  a n a  in t h e  cour.-t 
of o r  in  f u r t h e r a n c e  of t h a t  c r im e ,  or in im m e d ia te  f l igm  from  lh a :  
c r im e ,  a n y  p e rso n  c a u se s  t h e  d e a t h  of a p e r s o n  o th e r  th a n  one of the  
p a r t i c ip a n t s

ibi M u r d e r  in  th e  second  d e g r e e  is a n  u n c la s s i f ie d  felonv a n d  is 
p u n i s h a b le  a* p ro v id ed  in A S  12.55. 3 ch 166 SLA 1 9 7 S
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Cross refercm'es. I • i it 
si-i A >  12 55 I j'. i-

I Ctfii'Tiil ('un-nil r.iimii
II Felony Murder

NOTES TO DK( ISIONS

I. GENERAL CONSIDERATION.
Editor's notes. — Mam n! tin ca-< - 

cited in the note* b. low wen- d»-\ id»-ii 
under former AS 11 15 l»Jo ;md II 15 ltd" 

Common-law definition of murder. 
— Murder at cummer, law . w a- di fined u- 
the unlaw ful killing ol a human hung 
with malice aforethought either expre-- 
or implied John-on t Stale Sup Ct r *}■ 
No 666 'File No 1-477 n i l  P 2d 11* 
'1973-

Second degree murder is a homieidi 
which is unlawful, mu that i- not 
excusable under thi law Jenning- v 
State Sup ('j ()|. N., p.;j,
4(1-4 P.2d 652 IHH-i 

And includes crime of involuntary 
manslaughter. — The crimi ol involun­
tary manslauchlei is necc—arily included 
in the offense of second degree murder 
Jennings v State. Sup Ct Op No 295 
■ File No 561. 494 P.2d 652 1965 
Johnson v Slat*-. Sup f't Op N.. 6** 
'File No 1477 . 511 P.2d 11* 1973 

Crime sufficiently distinguished 
from manslaughter. -  Tin requirement 
of "extreme tndiflerenct It- th. va!u* 
human life' contained in tin definition of 
second-degree murdet paragraph a - 
sufficiently dr-tingm-he- that off.-:.— 
from manslaughter se a- t - sati-iy th-. 
requirement- of equal pr.'t-ciinii Nettie, 
v Slate. Ct App Op N.. 172 Flit N 
6243 . 655 p.2d 325 • 19*2 

Distinction betwec-n fir*! degree 
murder, second degree murder, and 
manslaughter. — Th. . fier.-e- of fir-t 
degree murdet se;..nc degioi n.'.ird.-: , a:.n 
manslaughter all requite tin -ana. pr.y-- 
cal act. the unlawful killing of a hum.-.' 
being The difference is in iht mental state 
of the perpetrator Pad" v State Sup Cl 
Op No 1359 'File N< 31 DC 557 P Jo 
1136 '1976 

The term "intentionally" as used in 
paragraph  ia>i2' i- r..>: u-. d ' w itr. rt-p-.t 
to a result "and thus is not g.-urned by the 
definition of "intentionally" ir. AS
11.81.900 a * 1>. but should be given ihi 
meaning assigned i». "knowingly" ir. As
11.61 900 a 2-. since them* ni.il state i - 1.- 
templated by ihe legislature in paragraph 
ia >• 2• has respect P-tcnducl "perb.rmnr.u

ol a n  a c t  w ( i i e h  r e s u l t *  in  d e a l h " .  N e i t / c  

v S i . i l i  ( t A p p  O p  N o  ITg F i h  N  

6 2 4  ' . 6 5 5  I '  g<j . j g 5  • 1 9 * g  

"Reckles*" mentul state imputed to 
factors in p a r i i g r a p h  i a » 2 ' .  — S i r . n  

p . i i . i L i . i p h  > .t'-2  d o e *  n o t s p e c i f i c a l l y  

e - t . i b i i s h  a  n u - t it a l  e le m e n t  to r  t in  r e s u l t  

" d e a t h "  o i the- surruur.diiig c i r c u n .  

s U t i .c e -  u n d e r  t i r c u m - t u n c e -

m a n i h - t i n g  a n  e x t r e m e  in d i f i e f r n c e  t o  t h *  

v u l i u  o l h u m . i r . l i f e " ,  i n v o lv e d  in  s c . -  

o n d - d e g re i  murdet . a  " r e c k l e s * '  m e n i a l  

stall Is to  h i  im p u t e d  to  th o - c  tw o  l a c t o j -  

h a - e d  o n  a p p l i c a t io n  e l  A S  ’ i * i  6 1 "  i .  

N e i t z c  1 \  S t a l e  I  I A p |  O p  N o  1 7 2  F l u  

N o  6 2 4  > 65-'. P  2 d  3 2 5  1 9 * 2  

Specific intent to kill i.- an essential 
e le m e n t  o f  s e c o n d - d e g r e e  m u r d e r  A s  s u c h  

it m u - t  h e  proven by th e  s l a t e  b e y o n d  a 

r e a s o n a b le  d o u b t  G ip .- o n  v  S t a t e  S u p  C t  

O p  N o  2 o o 6  F i l e  N o  3-594 . 6 0 9  P .2 d  

1 0 3 *  1 9 6 0  

The element of purpose must be 
alleged and proved. M a r r a m -  \ S t a t e  

S u p  C l  O p  N .-  5  F i l e  N o  f i 3 5 9  P 2 d  

9 6 " <  1 9 o l

Former element of malice construed.
-  S e -  J . - h t i - o i i  v S t a t e  S u i  C t  O p  N . .  

* * * F i b - N c .  1 4 7 7  5 1 1  P2d 1 3 *  1 9 7 3  

Doctrine of diminished capacity. — 
Sec- J o h n s o n  v  S ta le - . S u p  C t  O p  N o  6 6 *  

F i l e  N c  1 4 7 7  , o i l  P  2 d  1 1 *  1 9 7 3  

Intoxication is not a defense to  s e c ­

o n d - d e g re e  m u r d e i .  s in c e  e v id e n c e  of 
i n t o x i c a t i o n  i s  r e l e v a n t  o n ly  in r e g a r d  to  

a t  o f t e n - .  i r .v - j f v t n g  in t e n t io n  n .  c a u - i  a  

r e - u h  A S  I !  * 1 6 3 "  a n d  s* io n d - d e g r t - . 

m u r d e i  i - a n  o f i r i . - ,  i t i  which t n e  c u ip a b u  

n . t n . l a '  s t a b  fie-ft n i  m  n g  !<• th e  re .- u it  

d e a t h  Is  im p a le d  I f  be r e c k le s s n e s s  

N e t t z e l  \  S t a t e .  C t  A p p  O p  N t . 1 7 2  F i l e  

N o  6 2 4 3  -. 6 5 5  P  2 d  3 2 5  .1 9 6 2  

Evidence necessary for conviction in 
homicide case. -  S e .  A r m s t r o n g  v 
S u i t e .  S u p  C l  O p  N ' 6 4 3  F i h  N  1 3 3 7  

5 b -  I ' , 2 d  4 4 b  1 9 7 2  

Case properly before jury. —  S e e  

D - r m a n  v S t a t e .  S u p  C t  O p  N o  2 2 7 2  

F i l e  N o  4 4 4 4  . 6 2 2  P .2 d  4 4 *  I 9 6 0 .

As to entitlement to second-degree 
murder instruction in first-degree 
murder case, se c  n o te  to A S  1 1 4 1  1 0 *• 
B v r id i t  v S t a t e . S u p  C t  O p  N o  1 7 1 0  F i l e  

N . 2 * 5 9  5 *  -. P 2 d  * 4 "  1 9 7 ?
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Instruction.
Nil i 1 *<
I* Jil in !?*sn

I  IflcllUilV II..'  II"' I l l  l u l l  " I I I !  Ill 
murdii unit”  ll.i lurj lli.ij tl.,i! In pi­
se— id t li  lulp.il'ii i i n - r . i . . : - i i i - i i i i d  
in pit In ? tin fit-' in il.i di.-r-
murdi i out* lb i- i : '  i .• ii !• ! . i> i 
jurj in-trjctml t- l l i i - iH n: .u.il tin t.ui 
th;il hi- car. n. IdUtri r I" corn uteri of 
manslauchit r tn ii.u-i thi -tiituti Ini i 
talmn- ha- run on that ofleh-i in n- w,i\ 
eases tin -‘.an '-  huidi r c: proof |.. convut 
him of murder Padn \ Si.it- Sup C: Dp 
Nn 13SP Fil. Nn S l i t ,  r , "  p - (> | ].|s 
IlHTh-

J u n  instruct inn de-c- iImIsc thi t . -! the 
jurj was t. apple in di I-: ::..hii.u ur.ithi: 
In return a verdict of puihj nr nr.r w.»- r.m 
suffinentij rm.-ltadmc •.•".•nn-niuti ‘pl.i.n 
error" which would warratii r n  t-r.-vl 
Darni.in \ Sta’.i Sup t t Dp N- 2272 
•Kill Nn 444-1 -. f.22 F‘ 2d 44- !P-!

It was r, • h.-rriiie— t-rr■ : ti j-jh---. ui.nr, 
for felon;, •mu-’det l u -  u ..t unuii i.in. 
cnme of hurpiarj to la:l in p m  
felony-murder nn-rper in-iiuctinr. Kuhj
v. Slate. Ct App ftp N 117 Fi 1» No 573s.. (p|c< p.je pp.i lp . j  

Constitutionality of former pr-naltj. 
— Set-Cire-.-r. \ Slat- Sup ( 1 Dp N l‘n-
•File No 4-'4 . 3fm I’ Lie A '. lHt-4

Conviction affirmed. — See Castillo v 
State. Sup Ct ftp .V 2124 K.it No
456i-. 614 P 2d 750 IP-1- 

Sentence upheld — Se- Cor u 'r. i 
State Sup Ct Dp N- F.h N 1411 •. 
4S- 1' 2d P’Tf lP- 2 .-hi.hr:-if. •. S S u p  
Ct fij' Ni “-s- Fiii N 1477 oi l F* 2d
I I -  1 S 7 -  M i l l -  \ S'.nt-- Sup Ct < t ; N i .  

lt-2* Fih Nt 3S-4 . Ayj I■ -d 1 2 4 7  1S7h 
Ahivmor.ii ■. State Sup i t  Op N 
Fiit No 411 i . oSr 1 2c 7 • lfr"s . Ci’pi-ni!

\ -s' -I — < I II; \  J i • t • \
• i iii*' I ’ .  i - . i - i  J

Mi l l  M,| t i I Ij \  J,  i I N .
4*i-l t (ill 1'2d •>"- i S. . • i
Stilt t'l Apt " i  N I Fit* \  *■ "
ti|!‘ I ' 2d Is" I' - ’’ No — i . v  .'* 
f t  DJ N. 227; • I '■ '» 4- * * • . I .  •
('•s O'- i lit i . ' ' •• I - I I;

No 22w 1 llli \  .‘"•'•i i-2 1 .
• 1!'-; It.nul-n; i MP* I t Ap; 1 N
7‘ F .1, N, 4.;*.; M . I ..!
Fiiulhi-nlii • 11 i S: i‘i t : Ap; • S
1 | |  Fill N .- 1,2 II 02 I i-i" .  ■:
IS-J \  at; Clr-n \ Sl.iti t '. .!•: I

N 121 Fit. N-, •*.*■ i o i l . -  ■•*. 
lit-2 dmnled unit*s--rm«* ’ **••

I'.ipi \ Still, t ' t  A: | N- - I ..t
Ni I',2ti' t-‘>7 I ’ 2i! Dr-

11. FELONY MI HDEH.
Felonj m urder doe- not n-i|uiri

intent to kill. A:
trtli'-- lit.*, 'It e \  - * .* . * ' *
n...n- .iiipr.i- • .i-i C.: -. 
urift--- tiie n, v. c-.ii- ar.u !i . i-.» ..t •
which i- second'd*-Piet murder a—• i * 
curivr.ilj return anmr, nt t - - 1 .itm..:. 
i Stat, Ct Apt- No 2 " N 
j.Atii 6“,- f' 2c l.'-'i IS--

Form er felony m urder provision- 
c o n s t ru e d . -  Set fitoj i St.it, i : 
ftp N oil", p',j, \ i r m . - .  p, " 4-
F’  2 d  M>7 1 p 7 '.i . M  ' l c - r .  *. S t a t e  t :  

Dp. N " IH'Lj Fil" No 2*r,4 ri-- I1 Jil
J«*» 17 !<l7- T|., . ..  ■ '. s'  s >;. ( • I
N- s“u* h ill N 1 IT on- 1* _ * 1 *r. 
li*7 . Ii, r.ai* -. St.t-i ,-^i i '  i *r \  

I7j, h.ieN 2“" i ' j j ' i  1 ' “ * 
C i i i f .  - \  . - ^ r  i . :  d ;  N  . ' - *
F; . N .12*- *!"| i .* * ;.-*

1 -hi;! V Mate Ct At J " i  N h • 
N 4 ir.'t‘ ■> 12 !' 2C 24. .-**1

:  t*. 1 
K*

- -  :-s.i .•

:7_ F.i,

conviction in
-.'ri.-'.'.r.c' \
* *. \* * * • •• .   ̂ • i

ju r \  — St*.

-1* If1*! 
tcond-dt*pree 

first-deprt'C*
a> :: a: in.- 
n ::: • tm

16

Collateral references — I»ru:.k-1 -
as afiectrr.prM-ti r.ce et e.en > nl- i-s-e.-.t;;, 
to murder ir. si'iond decree, r ALL 1'.»*•. 

Spouse’s confe.-stor. of adulterj u

;:,*-'.'.:r.C t-   .........* ti ■" . J-
kditr.c sL-au-o or tv- ri-.-t p. 
Al.R >u 92*.

S e c .  11.41.115. D e f e n s e s  t o  m u r d e r ,  a  In  a p ro se c u tu in  u n d e r  
11 4 1 .100  a ' ' 1 ct 11 4 1 .1 1 0  a 1'. it i.- a def-.-n.-t* t h a t  t h e  d e i e : .2<-.rt 
ac ted  in  a h e a t  of p a s s io n ,  b e fo re  t h e r e  h a d  bec-n :•! r e a s o n a b le  o p p  d'tu- 
n i ty  for th e  p a s s io n  to  cool, w h e n  t h e  h e a t  of pas.-ion r e s u l t e d  ( to m  a 
s e r io u s  p ro v o ca t io n  by th e  in te n d e d  v ic t im .

' b ; In a  p ro se c u t io n  u n d e r  A S 1 1 .41 .11d  a " 3  . it i.- a n  a f n i n .  -.tivi 
de fe n se  th a t  t h e  d e f e n d a n t

1̂
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' I '  did  fiiit com m it  tht-  honncid ii l  act m in any way solicit or a id  io )
it.- com m iss ion

■2• wa>- not a i m e d  w i th  a d a n g e r o u s  i n s t r u m e n t .
' 3 '  h ad  no r e a s o n a h le  g r o u n d  to  b e l ie v e  t h a t  a n o t h e r  p a r t i c ip a n t ,  if 

a n y .  w as  a r m e d  w ith  a d a n g e r o u s  i n s t r u m e n t :  an d
• 4 > had  no  r e a s o n a b le  g r o u n d  to  b e l ie v e  t h a t  a n o t h e r  p a r t i c ip a n t ,  il 

a n y .  in te n d e d  to e n p a p e  in conduc t l ik e ly  to re.-ull in  d e a th  o r  s e r io u s  
p h y s ic a l  in ju ry .

ici A p erso n  m a y  not be conv ic ted  o f  m u r d e r  in t h e  second  d e p re e  
u n d e r  AS 11 41.11 ( I ia»3 ■ if th e  on ly  u n d e r l y i n p  c r im e  is b u r g l a r y ,  th e  
sole  p u rp o se  of  t h e  b u r g l a r y  is a  c r im in a l  h o m ic id e ,  a n d  t h e  p e rso n  
k i l le d  is t h e  in te n d e d  v ic t im  o f  t h e  d e f e n d a n t  H o w e v e r ,  if  t h e  d e f e n ­
d a n t  c a u s e s  th e  d e a th  o f  a n y  o th e r  p e r s o n ,  t h e  d e f e n d a n t  m a y  be  ^
conv ic ted  o f  m u r d e r  in t h e  second  d e p r e e  u n d e r  A S 11.41.110*a •• 3 >
N o th in g  in  th is  su b s e c t io n  p re c lu d e s  a p r o s e c u t io n  for o r  co n v ic t ion  of  
m u r d e r  in th e  f irs t  d e g r e e  or  m u r d e r  in  t h e  second  d e g r e e  u n d e r  A S  
11.41.110) a  H1' o r  <2 * or  o f  a n y  o th e r  c r im e ,  in c lu d in g  m a n s l a u g h t e r  or 
b u r g la r y .

id • IRrpesled. i  44 ch 102 SLA IRSO.i
' e » N o th in g  in <a • o r  <b ■ of  thi.~ s e c t io n  p r e c lu d e s  a p ro se c u t io n  for o r  

conv ic tion  o f  m a n s l a u g h t e r  o r  a n y  o t h e r  c r im e  no t sp ec if ica l ly  
prec luded .

' f '  In t h i s  sec tion .
i l '  " i n te n d e d  v ic t im "  m e a n s  a  p e r so n  w h o m  th e  d e f e n d a n t  w as  

a t t e m p t i n g  to  kill  o r  to w h o m  th e  d e f e n d a n t  w a s  a t t e m p t i n g  to  ca u se  
s e r io u s  p h y s ic a l  in ju r y  w h e n  t h e  d e f e n d a n t  c a u s e d  t h e  d e a th  o f  th e  
p e r so n  th e  d e f e n d a n t  is c h a r g e d  w i th  k i l l in g .

(2> " s e r io u s  p ro v o c a t io n "  m e a n s  co n d u c t  w h ic h  is su f f ic ie n t  to  ex c i te  
a n  in t e n s e  p as s io n  in a r e a s o n a b le  p e r so n  in t h e  d e f e n d a n t ' s  s i t u a t i o n ,  
o th e r  t h a n  a p e rso n  w h o  is in to x ic a te d ,  u n d e r  t h e  c i r c u m s ta n c e s  a s  th e  
d e f e n d a n t  r e a s o n a b ly  be l ieved  th e m  to  be .  in . 'u l t in g  w ords ,  i n s u l t i n g  
g e s tu re s ,  or h e a r s a y  rep o r t . '  of c o n d u c t  e n g a g e d  in by the  in te n d e d  
v ic t im  do n o t .  a lo n e  or in c o m b in a t io n  w i th  e a c h  o th e r ,  c o n s t i tu t e  
s e r io u s  p ro v o ca t io n .  '?  3 ch 166 S L A  1976: a m  3. 44 ch 102 SLA 
1960 •

Cross references. — For uh i»: a d r .  beginning of sut>»euior, e . and repealed WM
forct in deif-n-e of sell a- .tustifitat. r. of suh-etiu*!. d ”
conduct see AS II Si.33*i for pro':- >r.- Legislative history reports. — For a 
concerning in.-anuy and competency o- report on Chapter 102. SLA 19P0 'HCS
stand trial, see AS 12 47. CSSB All-, set 19so Senate •Journal

Effect o f amendments. — Tht 19'- Supplement. Nn 44. May 2 9 .19s->. or 19n >
amendment substituted "Nothing :r. -  nr Hou^e Journal Supplement No 79. May
•b " for “ Nothing in .t -b or c ' a: th- 2s. 19?'.

r  I I  . ;■ .1 4 1 1 4 1 1 1 " ,
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N o n >  I d  DECISIONS

: 1 1 4 1  12H

h e r  p a r t i c ip a n t ,  if

h e r  p a r t i c ip a n t ,  if  
r. d e a t h  n r  s e r io u s

he second  d e c r e e  
>e is b u r g l a n .  t h e  
•. a n d  t h e  p e rso n  
ver .  i f  t h e  defen- 
•fendan t m a y  he 

'  11 4 1 .1 1 0  a"3» .
•r o r  c o n v ic t io n  o f  
d e p re e  u n d e r  A S  
m a n s l a u p h t e r  o r

♦

Origin. — Thi- M'ction i- ho-ed r..- 
Illinui.o Criminal Cndi Chapter 3- 
fc 9-2 a ’ Martin \ Stao t'l App Op .V 
26I ‘File Nn tiWi.v. (''■■} P 2d 012 -19- 

Heat o f  pa>>si<in — hindinp .: 
felony-murder pron’cution that defend:;:.: 
did not act in self defense did not prerlua- 
heat of passion defen-i Kirbv v Ftate Ct 
App Op No 1 IT iFilt N<- f‘T.e>. M e 1’ 2c 
963 ' 19s2‘

InsufTicienl evidence o f  heat ofpas-ior. 
to warrant instruction Marnr. v Slat* 
Ct App Op N o  2 6 1  F i l e  N o  666*1-. 6M  

P . 2 d  6 1 2  ‘ 1 9 6 3 -  

Extreme emotional disturbance. — 
The legislature did not intend to mas- 
"extreme emotional disturbance" a 
defense to murder Martin \ State. C:

App li(. No 21*1 lilt N. no*.’. 6i.4 1' 2it 
612 I9'.(

Self-defense. -  Si-i IV<1« v Slot.
Sut- i t up  No :w  Km N f‘2 ! 42 ' 
l"2i: 427 lH6n d‘ .ill':! ur.o-: lorjin ' A s  

1) In mu
Person pruvnkinp difficulty thereby 

forfeits ripht to self-defensi — non
under tin- t. tuhlmi unriir As il  s i  3.3.3 

Applied in We-tnr \ at.-.'.e Ct App 
Op No l . - . ' i F t h  No 57 .4  65e p 2d | ] « | .

• 19"2
Quoted iri Houser, \ St.-.-.i Sup f t  

Op No l97tnFile.No 1339 n ■_ P 2d 7m  
1979

Cited in Wriph! v State Ct App tip 
N o  l i t >4 - F i l e  N o  6 5 6 9 .  t i * '  P  2 d  1 2 2 n  

19s 3

tro sec u t io n  for o r  
not sp ec if ica l ly

d e f e n d a n t  w as  
m p t i n g  to  c a u s e  
h e  d e a th  o f  th e

T ic ien t  to  e x c i te  
c a n t  s s i t u a t i o n ,  
r . s t a n c e s  a s  th e  

--.ords. i n s u l t i n g  
y t h e  in te n d e d  

th e r .  c o n s t i t u t e  
44 ch 102 S LA

1 ur.r repvetfc-c

reports. — For a
SLA 19s ' HCS 
Ser.at- Journal 
29 19' ■ or 19*>‘.' 

• r.t N 79 Mac

0

Collateral references. — Volumar. 
intoxication as defense to homicide. 12 
ALR 661; 79 ALR 697 

Insulunp words as provocation of horn, 
cidt or as reducinp the deprt-t thereof 2 
ALR3d 1292 

Modern status of the rules a? to volur- 
t a n  intoxication as defense to crimtna’ 
charpe. 6 ALRlid 1236 

Relationship with assailant's wifi as 
provocation depr.vinp defendan' of ripht of 
self-defense. 9 ALR'id 933 

Mental or emotional condition a- dirr.tr - 
ishinp responsibility (or enrto- 22 ALK-: 
1229

Duty to retreat a- condition 0" 
self-defen.se when one i- attacked at hi- 
ofTice. or place of husines- or emplovmen: 
41 ALR3d 5M

Unintentional kiilinp of in.ojrv to 
third per.-or. durinp attempted 
self-defen-o. 55 AI.R-id 62"

Withdrawal, after provo-.^c. r of con 
flict a- reviving ripht of se’.f-aefense. 55 
ALR.Ia 1' Hip 

Criminal liability where act of kilitnc i- 
dom by one re-,stint: felor.. or other 
unlawful act committed bv defendant 5b 
ALR id 2(9 

Effect of voluntary druc xiiatmr. 
upor. crinuna! re.-pot.-i'Mitr. 7., Al.H ic 
9“

When inrxicatt r ce'-.e.ec. .* v- ji. 
so a.- to constitute a aitVn— : croior.n.
charue. 7 i ALR'ic 19*.

S e c .  11 .41 .120 .  M a n s l a u g h t e r ,  a- A p e r s o n  c o m m its  t h e  c r im e  of 
m a n s l a u g h t e r  i f  t h e  p e r so n  

i l l  i n t e n t io n a l ly ,  k n o w in g ly ,  or r e c k le s s ly  c a u se s  th e  d e a t h  o f  a n ­
o th e r  p e rso n  u n d e r  c i r c u m s ta n c e s  not a m o u n t i n g  to m u r d e r  in  t h e  f i rs t  
o r  second  d e g re e :  or 

f2» in t e n t io n a l ly  a id s  a n o t h e r  p e r s o n  to co m m it  suicide 
»bi M a n s l a u g h t e r  is a  c la s s  A fe lony . d ch 166 SLA 197?
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Kd»t«>r*> n o lo .  M..ttv .-I if,- *.i«-
cih'd it: tli- tii-ir- I- low u- T- d- ,-i-.!
under forint ,• As I I 1’- I'I"

Alaska's new criminal cndi tntallv 
abandon- the unlawful net appro;** h 
t<i manslaughter :i •: -
mi-annr-rnnri-l.taghtc! pr-ivi-om- h ' l th  
State Sup Ct (I; No d"!'" | i | .  ,\41 in.- H d  |* jd V*TT I!*-1

F'o: ca-t holding that th- rr.. 
nit-uiMir-m-in*l:iuchui dnrtnn*
ein-rt.ji-i-'- i! within f.-nii-: m.:r:-!aUght-:
slatui* .-et- Keith \ Slid- Sup ( C'(-
Nr, Jnttf Kdi- N- 4HiM-. Kid I ' dd i'TT’.Us, l

Requirements for manslaughter 
under former law. — Set I'mu-d State- 
v Barbe.tu 1d Al.-.-k.i 7d5 Pd 1 supt |u- 
D'5u i»fl’d 1 , Af.-.-*.. 55| lb F Jc u4'
-‘t h i n  1S-5I e-r: d-Mvd <4 I S  Bo-

7d S Ct in-,.; u( 1. Lc J-'-'-t 
I ’n.ti-d s ta tt-  . A!-- w-itu. ! ’• Ala-k,. 
4-5. 17 F K D  d i l  D Ala- ]u-,*. 
■Jenmngv State sup ( :  Op Nc dB5 I.it 
No fit-1 4((4 P dti bid Do. 5 Jenn-r-r. v 
Slate. Sup f t  Op N-- sss File No 14TT 
•ill I'.dd ID* • IHT t •

Offense is included in the greater 
charge of murder. I'nitec Stat— •. 
Barbeau Id Aia.-k.: 7d-5 Bd I Supt lb- 
Drib afTd 1,< Alaska 551. IS - I dd 5*4 
?:h Ctr lto-1 .c tr ;  dir.u-d 34.il s  S'-- 

7. S l  l ]li(-4. I"- I. t c  1 t(>4 lS’.d
A r .  m d it r ' lo - r . t  l i e  l i r - - c ri _ •  u> ■ .-

I -  e t : . 1- ! .* .*  . r . v . ,i 1 * . l '  • M.< '

-j iTr»t•*! I ' h t t e d  s t . - > - v H  iPi'* * -

A , - K .t  7 j 5 Hd F  s u p :  !! t 'r  I f

1 -  A la .- k i i 5 5 1 .  I P -  1 d :  S 4 5 u : r .  » :•

l y *  I . c t r : d e r . .e u  .*-1- . s  ;* o - T .  > « \

l " r ~ ;  H* I . . t d  I  t ' .4 I s ' .

I r . v ^ l u - ! a - \  n . - n - . . . a d ’ ,*.»-f i - r- . : t

:.>  i r . J j a * d i r  t h i  • :  - •f - e .- - f'iS  S '/ . ' t  v

r . ^ r c - r  J ' f .u s - - : .  v S t .  t . s u p  ' : ^ »: S'

—  F . l t  :i f  1 4 7 7 .  :-3 1 1 d d  i : : y : - .

Defend. : . l  o r. :  i .  g . \ -  f. i . . - .

b-.-tr. se. o f.t l  d t-C 1 e t m u r d e r  a rm

m a r . s la u c ! . t e r  c o u ld  n  le — e i in c lu d e d  of-

fermes to f i r s t  d i- g m - le lo n > n u r d v :

G ' . t f l e l *  v S t a t e  S u p  I : Op No i > :
• F o e  No . id 5 s  i p  ' I '  dr: '-5 ISTH

Second-degree murder distin­
guished — Tne reqi.tti of '«-» 
ind.flerenie to tn- value human luV 
cor.tained ir. the detir.it icr. o! >e.. 
or.d-depret- murde: AS 1141 l ib  a 'd  
sufficient l> distmcuishe- that ofii-r.er 
frc-r,. manslaughl-: -< a- t- saiisfv sh* 
requirement- of equal pr-tcilton Ne.t.-e 
i State Ct App Op N 17d F.lt N

ti.'4-t I' dci 3d.'- IS-d- 
Distinction between first degrei 

murrler. second degree murder, and
nian-lntighif r It-- -ifl-ii • :

d-dn - tt..mi-1 - i -• -nd ii- dri-' nuird-: :
n.aii-i. iidhli i -ill rcquifi the s.iim ph*.-
c.il -ii! if- unlawful killing of -i hum - 
III dig If- ildb t-fill i-it-Ifn mi fit..
of th* t- f I- t '-it-r I'.ido i S ta ll . Sup If  
C't- N 1 -Fii- N- ;ui.j  ftfiT P ds 
113* i t‘7i 

Invnluntarv manslaughter is not a 
lesser crime than voluntary man- 
slaughtei. 11.- -.I.ifii.-;- \ S'-.it- Su[ ( '  
tip N- ld4* Fnt N-- dd-o . A51 dd 1-1 
DO.
Ther- i- n- statuion di-tint'tier. m 

Al.i-k b-'v.cii- \i-:u'-iar> and i::vo,..‘ 
larv n,..'.- .light* i L.i l.'-f.d-- \ si..:-
Su{ * 1 i ' i  .s* d-1 - I ii- N - * 4-4 • '-. i 
I* du •

Second degree arson and m an­
slaughter considered separate of­
fenses. -  >,r.-.-t tin second degree ar- :. 
-t.itut--p:--;i-.lrd a pr-'p-.rli interi-.-t wro­
th-. man-'a-dl.te: statute protected thi 
paramour.' p--rsnn.il ir.tere-t of protect!'-:, 
of nun,..r life the> should have been cc-r 
sldl-teti separate Ciflen-t- fot dl-ubii jeop­
ard.; purpo-i- Ja.ir.tr. \  S t a l e .  Sup C :  

0( No 1-df- Fiii No 3.VC . if*.'. P dd d-- 
D-TP

F •: -.a-- ,t•- nted pra-i t. tht ei.attr..*** 
As 11 41 1 ttl-iib held that t-I-.-e: .- 

t;-.t - i f - t - ' - u l d  ret I- m.p.-vd f t - 
i--:*Mcti •: t-r. nun.er.-u- count- t :
r.ar.sli-.udf.'.--: undci cmium-tar-i* -
wrn-ceb'.. r.i- a.: ,.f .-r---r. involved rr.ultipi- 
victift.s »et Tni—t-n \ Slate sup Ct 11; 
N-- -7d h • N- 1K"7 an- I'.dc 11V. 
1P73

There wa- onlv tine s ta tuiori crimt 
of manslauphu-r in Alaska, although it 
w as defined in two statutes. I'-nm-t As 
11 If* i*4" n.afislauphtef and former As 
11 15 i's-' r.igiigent htmutid- Dc- 
Jardin- \ S taU .Sup Ct Op No 124r 
F.lt N\ dd- . o i l  P dd 1M ' 197t>

For eases construing former cu lpa­
ble negligence statute, -,-t note t" A- 
114: I a -

Statute of limitations. — Whilt theri 
is no statute of limitations in Alaska for 
the of!en-i of murder the crime of 
man-!.-.jdi'.-.-; i-sub.,ec! P-afive-vearstat 
ul- of iim:t.-:i Pads* v Stall Sup I t  
Op Nt- 1-4 File No 3V-4 5b4 I 'dc i "  
1 f*7S
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- >4m m.
tween first deffret

f ••• m urd ir .  nnd
’J V.

• »«'
. .  *• V  • - . . r ; . -  p!.V  «...

- t. • • * »i hur.i.ir
• l- * '* • *!.:!•

•i • . *■ ;•» i :
N .. n:.7 rjd

nslauphw r i* no! u 
n voluntary man* »

v >u; ( •  m
ju- pci-: 7

ut..'» c m'.ii’f. ir. 
jv.i ,:* .*:.s mv -r
L  S. * ;• *. 
r • \ '•! *•. 4

arson and man* 
rt*d separate* of*
Mv«*rr i  3»*w'***■ ar.*'*:» 
pt*ri;« :v-' * t,;i. 

r.\U\\ pr tv.led lh*
”.** r» “* pr,'ifL'.,f'r.

I

fn * ■ .

t • . •* *
.r.. t

w;
’l l» I-

statuiorv crimt 
.»*ka although n 
:tutt •* •

a' ■ rr * * ^
n i»r- ™
t f»i N liM*

: * >  j
.  / *3 former culpa-

Wlmt d t ii ul.il.; - u. •>> i-i il.. 
rtlivam ni I;r* -. . 'on- w.i-
knowmply inliTnpentK ar.c inluni.trih 
entered. it w,.- m.id*- lei di :■ :.da:il - In in 
fit .md after cnnsult.itior. w,*• r.-nn-.! tint!
d. f. ndunt - wiitw't did !!••: . • -r. u >" 
of thi policy n a - n -  uiio. I'lthin..1
statute.- nf limitations. th. - .perior court 
possf'M-d jurisdiction t- aco-pt del*-n 
datit s plt-a ofnolo conti r.dt t- tin ch.up' 
cf manslauphter alter tht .-'.c’.utt nf limi­
tation.' had ruii Padic \ State Sup I  t 
Op No 1643 ’Kilt Nn 3564 594 F1 3d So 
• 1 f*7H •

Doctrine of diminished capacity. -
See Johnson \ State. Sup • •. tip Nn ss* 
■File No 1477s 511 P 3d j >  1973- 

Intoxication constituted no defense 
to the crime of ntan-lantfkte.* becaust the 
crime a? defined undt • fnr:n- r AS 
i l l3 (i4 ii  required m- -p-.ifn intent
which could   ihly have he- r. t.i tt.itt d !•>
thi ir.teMc.itmn Kwa-nil. • st.iti >.tf- 
Ct Op Ne Ui'4-File.Nn !-•" 3pi Ivjd 
903 1974'

Self-defense. — See (irt-p r> v State 
Sup Ct Op No 757 'Fill N 1419. 49J 
P.3d 10m 1971'

Judpe entitled to know details of 
accused's criminal conduct. — Tm trial 
judpe le entitled to know : :m fullt-t
extent po.-.-ihli the detail.- of act usedS 
criminal conduct Epelak \ M.tc.Sup Ct 
Op No 46.; iFill No h55 4 ■' F'3d 713 
■ 196'

Hence, he may examini photographs 
of victim's body. - It « j -  r ■ pre'tidii.a! 
err r lor tht tr;a!;udut- t.-r..-.t ‘.Aamin.-'i 
the phoiopraphe e! thi vtct.r - r.nc;. prr.t 
to imp i.-iliun of sentence Ec-. ,_r. i Stole. 
Sup Cl Op Nn 463 File N s57. . 43s 
P. id 713 '196w 

View of evidence on motion for ju d g ­
ment of acquittal — -. a-.tendotit
»o.- tried for rriuro-.: and t ■ - of :.«!• 
included oller.-i of r r . i . . _ 'r.'.e: ih-
supren.i court stated ti...t t: -. aa- pt-cl 
for Alaska wa.- that or. a n. t . f u r  judt- 
mer.l of acquittal, the trial co-r. must take 
the view of the evidence, an :  tht. infer­
ences therefrom, which I- nt -t favnrahic 
to the prosecution Eator. \ St.-.:- Sup f t  
Op No 194 File No 33 < . F 2d 31 > 
1964

Evidence held sufficient to establish 
cause of death. — See \\ est \ State. Sup 
Ct Op No 319 File No 573 4u9 P 3d 
647 1966

The circumstantial evidence was 
substantial evidence sufficient, h-.yond 
a reasonable doul''. tosupp-'rt :n- supi-rtur 
court's findinc that defend.-.-.• w.» cuilty

O' '.'.I I ' : ■ ! ! i . . ' -  Kw.i-mf "
t Mat. >.,( I • ( Ij N p'.14 Flit -V
19- 'i • 53! P .11 O ' 1971

Evidt nei neri-ssary fur conviction in 
hornii id) case . \ r . t..■ .-i.i-._- \
S: "• s..i i : I N  s^ F,it No I 7

I 3i: I : • 197.
Evident-) h) ltl sufficient to convict 

— So. .1,11 .-it I 1 .s-t..'. SJ| (', (|| , ^
I s.-" F N 17 (- j(i jn.i it*79

In *trurt |ons — U r, d. ft nd.ir.t w,t- 
(harce. wit* :ir-' d.ut--. nitiniot and tn. 
s>.i*liti nflir.it t'.or.-had run ('P. the le--* r 
nfli :is. o‘ r: ■'-'.auirhlt: whiii tin- ,iur> 
-hi'uld r. . 1“ it.-- r . ( ttd th.;- tht-y mtch- 
lied d*-' nt: .’ - p.til'v o" niati'lauch'.or 
deivnd.v t w.i* eiititled t> .m m-iruitio:. or. 
lie ir'itiLV.m*: oft.-.t- pa—inn and 
pr-'Vidai ■: rt-.jufirt_- th> un  to acqu '
hut. it h. t ti*. ! • . :d. in« ti. m ••
Ip.i• | t .•! ■ !!• s;.,;, ell * 'I • ni p.!-.. I'
l\tht V >;..•> s.,;. I • I It N. 1350 F;..
n . I .-. •* :s'7.-

f it. In:: a t!"t v let inn (•:
manslai.p* *• t .t w..- h-'d th.it the trial
court tr r id  t . ;ruSud:i._ .r :t-instruction
or pti -ur.'.i-! ' -. of inri'- . nti that suiii 
prt-urr.r-f re.t ir.tindt u to prever.-.
'he c r / . o t  : n| ah. ptis •' who is m fad 
putlty or t" aid ti t puitli t'- escape pur.- 
tsr.inin: Kty; 3d- -. I t:.: State- lb
Ala-ka 5i-_ _<- j- -3c 4t.ii t-.j; Ctr 195r.

H omieidt. heinp a most serious
crime nomtaPy call- fin lie' imposi­
tion of significant sanctions. Stat. v 
Atr.;l,.i- >. i t  t ' t  N . t - File N
H J ” * *t*|) i J • " 1 * 7

Review ol evidence on appeal. — I:.
ar. ap: ». :i1 It a l' nv :c:." ;. (•! tr.e irinu <:
man-u.-*:: the'.'-. r; r.yi.-' consider tht
i*\idvriit ; r.- t.pi.: :! i' • - t o! al)i( to tfit

vTr.r..* - • K-vn.oj.•v I t.'tes State- jo
A!c-L. * . .  - F ud V* 9ti t n l9**s

Rcducth ■n ol mui d i r ciinviction. —
.. . r  .rdei tor

Vid.- t ■ • T *..• liL.'.l riu.’* -nar- r
ptr- :. • J ‘c A* ..*• -_1 kiibnp :r.
tht suoa*.: r.eat "f pa- !. i.- rt-duied from
murdir t n.an-iauph a :  vr.ly if there wa-
adequati r r ‘."sui.- r. *ui r. a- n.ipht nat-
urally md. .• n r..:; • per.' n in the
pa—ior. :Lr.i ! • •'* .e!f cor.tr.-:
and e -n.:- /  ih* a. : impulse ar.d
Wltt. -U' let *.*.. 1. t. u- \ S ta t t . Su-.
Ct c»t N ..*;: r,:. N. 4 *4 ' . 614 P 3c
6(|s 19' i

Sentenee upheld — S-e Grepori \
Stati bu; Ct N -", - F.lt No 1419
493 P 3d !• : j t : rl..pn t - Stale. Su:
Ct Of N r’;.- N 513 P id
i n -  i1*:.- M- . V S:.:-. i . Sup C:
Of n . : b :• N ••4 P 3d 3o.
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1-ii' Km N" 27.19 . r«4!• I’ 2ti 1 1“2 I97t> 
(iodvun i State. Sup Cl Op Nn 1 IfTii 
’KiI*- Nn 2793’. 554 K Jd 45 1976
Bishop\ State. Sup Ct 0(> N< 1 ■ Kile
Nn 3331 •. 57.' 1' 2d .‘•"'I. 1 !*7" Aipiak '
State Su| I t  • *p Nn 1671 Kilt No
3r\'4 .561 P.2dtii-1 197“ . KipU> v .Sum. 
Sup Ct Op Nn 17r>9 FileNu 3434’. 5H0 
P ‘2d4“ 1HTH*. Jacinth \ Slap Sup Cl 
tip N. 1629 Kill Nm 35"7.. at* •, 1' ud 26-
■ 1H7H . Labor Peru v State Sup Ct Op
Nn 1902 Kilt- Nn 344‘» -. 59.“ Y '3d 047 
11979. decided undet forme: As
11 15 04‘.'. Peterson \ StuU Sup C l Op 
No 1977 Kill Nn 447U-. 603 Y 3d 1254 
•1979 Adkinv r. i Stati -Sup C: Op Nn 
3090 Knt Nn 3506 .611 F '2d 52“ cert 
defiinc. 44s C.S 676 in; S Ct 219. 66 L 
Ed 2d 97 19s0' Rodnguez v State. Sup
Ct Op N> 2 1 0  -Kilt Nn 5u32 613 F'3d
1255 19" ' Ntprvti v Stnti. Sup Ct Op 
Ni 2 . '4  Fin N 4219 fai' f‘ 30 36
‘19“ • i n . i  Sluli Sup Ct op Nn 
2173 KiU Nn 4620 616 P.2d 67n I960 . 
Phillip.- v Siait. Sup Ct Op Nu 2239 
'File No 4“77 626 F‘ 2d 616 ■ 196'.'

Sentence ton lenient. — See State \

Al't..h.m sup Ct Op Nn 14 <“ Km N‘ 
3171 'in*- 1’ 3d 3t 7 • 11*77•

A M'lilrmi' nf li-ss tluin one vi-.ir's a.-iuol 
iruam-r.ilior. fpi drunkeredr.vt-r 
man-1.iiiL'hi* r wa- Inn lenient Slot' •. 
Lario-hull Cl App Op N" 16'. -Fih N 
bob." nr. i | , 3d 1 titii.i I9s3 

Sentence held excessive. -  Set 
Sumali.it v State. Sup. Ct Op Nn IM* 
■Fill Ni 3739. 5m ' P2d 3 3 '  >197? 
Hu.-ted x S ta t i . Cl App Op Nn 25 Fin 
Nn 5509 629 1’ 2d 965 ' 19M 

Sentence modified. — Sen Nntar- \ 
Stati Sup Ct Op Nn 265*. File Nt
4727.. 60- F 2d 769 19“0 

Kemand for sentence review. — Se* 
Pudu v Stale Sup Ct Op Nu 1643.Flit- 
No 3564 594 F' 2d 56 -1979- 

Quoted in Valentine \ Stale. Sup Ct 
Op No 2)60 Ftlt- Nn 4124 . 617 P 2d 751 11966

Cited in Sear? \ S tan ,C l App. Op N 
151 -File N. 6692 . 651 P.2d 149 19“U 
Pena v Stall Ct App Op Nn 245 F.it 
No 6174 6f>4 P 2d 169 '1963-. Martin 
Stale. Ct App Op No. 261 • Flit- No 666! 
664 F* 2d 613 1963

*

Collateral references. — Wanton nt 
retkie?- Ur- ■■! firearm- v tiFiou! exprerred 
inter.', t. ir.f.r.l m.'u: >. 5 ALK nt'u 3: ALH 
1554

Aidir.i: ar.d abeiunc suit idt 11 ALK 
12 .9

Hnn-.aiat or asruult ir. connedn-.r. with 
neglige:.: operatiu:; of automobile nr tt- 
ust lor uniawfu! purp .-v nr in violation of 
law. 99 ALH 756 

Tor. o» criterion of tern, "culpable negli­
gence 'criminal negligence " or ' 
neghc-nie ' appei.rinr ir. statute d tf  runs: 
or g -.erring mar-laughter 161 ALH 1" 

W'n f.'.hti tr.ar actor t.- hat-.- for 
mar.-',slighter 95 ALH'3d 175 

Failure to provide medical or surgical 
attention 100 ALR3d 463 

In-u;::r.p wore- ar pin-.iJtatior. oi norm- 
cidc or a- reducing the degree tntre.f. 2 
ALP. 3c '.292 

C'rirr.ir..-.. iial-hi;> for death re?-!:mg 
front unlawful!) furnishing intoxicating 
liquor or drug.- to another. 32 ALRoc 5S9 

Woman up->r. whom abortion is 
commuted or attempted a- auorr.pl..e fur 
purpo-e- of ruit requ.r.ng 'urre.burat. r. of 
accomojn-. . o*J ALF. id 65“

Homicide predicated on imprope* 
treatment oi disease or in iun. 45 ALFt-.c 
114

Cninter.tu.r.al killing oi nt injur, t 
third peir-.r. dur.nc attempted 
rell-dcien.- . 55 ALR3C b2u 

Criminal liability where act of killing ,* 
done h> one resisting felon> or othe: 
unlawful an commuted be defendant, o' 
ALR3d 2'<9 

Homicide a-affected b\ lap-, of time hi 
uieen ir.'U';. ar.d death 66 ALK id 133 

N ece r- .a n d  effect ir, hnm.-.id* pm*
e.u'.tur. of ex peri medi.i.' le-lim'-ny a1- I 
cau-e of dta'.r. 65 ALR id 363.

Proof of live birth ir. prosecution for 
killing newborn child. 65 ALR3d 413.

What constitute.- "imminently dangrr- 
ou?" wuhir. homicidt statute. 67 ALR'ic 
9(».i

Proprie:;. of predicating rr.ar.-i.-.uchtei 
conviction on violation c.f local ordir.anu 
or regulator. n-" I dealing with motor vehi­
cles 65 ALK id 1072 

SpouseV confession of adultery a- 
affec’.uig degree of homicide inxulved ir. 
killing sp'-.un- or hi- or her paramour. 93. 
ALRjd 925

2 4
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Ct Op No 1M3 File 
5" 1979
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Statt. I App Op No 
tv.' 1 Jd 349 19.* 2 
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r.p oi or iniurx to 
urir.g attempted 
: tj-
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2 :V. : .  or other 
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bx iat— of time be- 
-. A- ALH id 132’* 
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pr. : fo-
'  ALH--; 41 
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•tute t-. ALR'jd
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Set*. 11 .41 .130 .  C r i m i n a l l y  n e g l i g e n t  h o m ic id e - ,  ni A per.-on 
c o m m its  t h e  c r im e  of c r i m i n a l l y  n e g l ig e n t  homic.d* if. w i th  c r i m i n a l  
n e g l ig e n c e ,  th e  p e r s o n  c a u s e s  t h e  d e a t h  o f  a n o t h e r  p e rso n  

ib i  C r im i n a l l y  n e g l ig e n t  h o m ic id e  is a c l a s s  C fe lony, i t  3 ch 160 
S LA  197S i

NOTES TO DECISIONS

Editor's notes. — Many of thi m m- 
cited in the note- below were decided 
under former AS 1115 04" and 11 15 (ISO 

Alaska's new criminal code- totullx 
abandons the unlawful act approach  
to m anslaughter and contain- n. nn-d*- 
me.inor-man'lauchier pro\ iMon- Keith x 
St.sti. Sup Ct Op No 2099 Fill No 
4U"3 . 612 P 2d 977 19Mi 

For case holding that the mi.-de- 
meanor-man.-laughter doctrine xxa- 
encompassed vx ithin former manslaughter 
staluie. see Kenh x Stale. Sup Ct C)p 
No 2099 'File No 4003\  612 P.2d 977 
-I960-

A criminal negligence theory was 
within the purview of former AS 
11.15.040. DeSacia x Stale. Sup Cl Op 
No 60s -File No 107) '. 469 P 2d 369 
•1970'

Meaning of "culpable negligence” 
under former AS 11.15.080. — See 
I 'n in d Slate- \ b.-rl'-au 12 Al.t-ka 72*. 
92 F Supp 19r> 195i- afTd. 13 Alu.-kti 
551. 193 F.2d 94r- 9-.h Ct» 19"-: . cert 
denied. 345 I 'S  96" 72 S I t  l"--4.96 L 
Ed 1364 1952 . DeSacia x State. Sup Ct 
Op No 6"-  Ft't N- 1 f*71 •. 469 P 2d 369 
•197'.i . St-tr. '. State. Sup Ct Op No 
13tv- Fiit- N 27t>- 559 P.2d 9t* 1977 
O'Le.trx x Stat- Su| Cl f.lp N 2'k-j 
F:ie No 3466 , 6"4 I’2d 1099 >1979 

I ’nder the former culpable negli­
gence statute il was assumed that 
purpose or  intent to kill is absent. 
United States x Barheau 12 Alaska 725. 
92 F Supp 19r 195" . affd. 13 Ala.-ka 
551. 193 F 2d 94"- 9th Cir 19 ' .  . cert 
denied 34.5 C S 9.,- S i_'t ]0t-4 90 L 
Ed 1364 1952 Gtle-\ 1‘r.ned Stale.- it- 
Alaska 455. 144 F 2d &6l> 9th Cir 1944 

In Alaska, negligent homicide is a form 
of manslaughter, and intent I.- not ar. ele­
ment nf the crime O'Lear.x x Stati Sup 
Ct Op No 200a'File No 3466 . 604 P 2d 
1099 1979

There wax onlx one statutorx crime 
of manslaughter in Alaska, although it 
was defined in two statutes, former AS 
1) 15 "4" -mansVJcnv-r and former AS 
11 15 O'" •nt-g'iger.- hon-md- De- 
-Jurdm- x Stati. Su: Ct Op N" 124* 
F l< No 22"" 5*1 j* 2a 1"! 197"

Involunlarx m an4augh te r  is not h 
lesser crime than voluntary 
manslaughter.  De- Jardin- \ State. Sup 
Ct Op No 1245 Flit No 22"" .  551 P 2c 
161 -1976'

Negligent homicide is included in a 
charge of murder. Barbeau \ United 
State.- 13 Alaska 55*. 193 F 2d 945 9th 
Cir 1951'. cert denied 343 U S 96". 72 S 
Ct 1064. 96 L Ec 1564 1952

Even essent.c’ elvm-n! of 
miifi-l.iughtet bx r.-.j.j-r.t h*-::.sc.:d* i- 
n-'.i --.ir,.x indue-:: - th- ottm-i .*•:
minder it. tin fit-* d - j : -  U-. t- d - 
x B.xri-eau. 12 Ala—r 72* 92 F ."upp 19* 
19*-" ..fl'd. 13 A L 5*; .  )9. F 2d 945 

•9*.h C'l* 1951 .ter :  c-r.od 54 • US 96- 
7j S Cl lnt-4. 9" L t s  TON 1952

There is no diminished capacitx 
defense to the crinu of negligent 
manslaughter.  Mr,.- n. 'f.-li.ugr.tt-r i- a 
Ci-nvr.i rathe: i r...* a -p-..:V. :n t- r - 
crini- (tl.ear;. x 6:..-. >_p i t  Op N 
2" File No 346" »* -4 P 2d 1099 1979

Proof required. -  Tr.-. state, ir. a crim­
inal case under form*.-: AS 11 15 060. xxas 
not required to prox- be .end a rea-onahie 
doubt that thi deft r.Cur.t s rieglicentv xx a- 
th*. soie pl'oMnialt is .* -  of th- death
Wivi. x State. Suf e t  »ip No 159- Fm 
No 3156 . 577 P.2C 2-* 197"

Whert a defendant neuuige.ntlx created a 
risk of death to an the: pt-r.-or.. the far: 
that tht per.-on actual;;, died a- a result of 
the combination of tr..-.: r.enbgviue p!u- 
s'-mt othei coninr-.t.r.j fartoi did not 
serve to fcxculpati Wrv: • Statt .Sup Ct
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Op N>. IV1'  I .1. N. ;»|V. ' "  C 2-t •
I 97>

A tit. i rli ii! - i i  (nigh- l« iiiti 
side-red undt t bcnit > A." 11 Ion -  nt-<-t.k* 
O' il h;id o Iii-.itii.l nn lln ch ft-iidarit- 
alleged nr gligr in • N.-clig. n.r 11.- 
dririt'i'd migl ' ■ -  I" i»«t.-*«S • t-ci w:1! 
re-fen-lice (in i'- .1 ui,r :in ■'I i u iti '  
danl'.' tu  111. -1-Ii m o i i in m  b,.d In in  in- 
proximate cati't cl dr.ith Oihcrwi-i ar.;. 
negligence-ct tic ditto-'cl wo- irii l« win: 
Wren \ St.ile Sup I I l.)|i Nc 159- Fnt 
Nn 3156 . 577 I’ Jd 235 197'

Thi crinu cl negligent hcmiiidi i- 
established ujmi |T-ml the' Uu aeeu.-ed 
was driving whin intoxicated and that 
such act wa- thi proximate- e.iu-i cl death 
Luprc v Stati . Fat I t  tip Nn 19»- • Flit
No 29b7-. 603 I* 2d 4n' 1979

Where there is sufficient evidence that 
the drivel was intoxicated at lia time of 
the accident thi need cr.lv shea
beyond a rea'cri.'iha doubt iti.it thi ine-v 
icaticn wa-thi c. j- ct tin v:l.:: - at.ill. 
Luprcv Slate j-u; ci Op N,. ]9i,'. J-;,. 
No 29‘ 7 . hi*,-. P 2u 4».' 1979

Indictment supported by evidence. 
— Indictment winch in negligent humicidt 
charpe stated that deli ndant did
unlawfully, by culpable neplipenci kill a 
child bv striking tin child with his hand- 
with excessive forte and v lolence. wa- sup­
ported bv the evidence although the 
pathologist whi- examined itie infant told 
the grand jury that death rc-uiied from a 
"blunt fore- iri.'c-;- of -onit ktr.d" tr. the 
liead and no cv,dit..i -hnvvi i th..: defer.- 
dont evet struvr. tr.i icio or th»- n i - j  
since a "blunt foie', tr._t.rc i- ;h- head' 
dee- not nt.es-..rii;. re,u:ii a K'.v to tne 
head itself, the t«rn. ' -tr.k.r.g " a- u-.-d tr. 
the indictment wu.- r.< t i.n. te-j t .. I f.v. ...r 
a punch, but mich: .r...ud. ctr-.: inrmi- of 
violent physical i-.'-r.-du.: and tin grant: 
jury lestiRit.nv e-tat l.-r.ed tha: dvtvncari:

bar! -• • • i rv spai.ki ■! I bi 1 lull} atol I hi I 
I. • : Ian. apaili-' tin limit 1 l.ie \, \ . 
Mat' >u|i Cl (ip  Ni. |99ii 'h ib Nc 
69 . i l.'(4 I' 2d 5m. i 19 7 9 1

Sentencing considerations. — In am 
c.r-i iiivclv mg Ins- of lil t . and partii ul.n Ii 
n. a-. r l|i tisi invclving driving' wlclt 
uri.ii: lia inlluetiii cl alcnhnl. nra.im con 
sitli la'-cn- in sentencing are the goal- to 
ditrrrc nii of thi members of thi commie 
nr.v a 'd  t.iitiniunitv icndi moatiur. of tin 
ofli i.a* ■ and tin cOcn.-i sc a- to reaffirm 
»iici>. tat ncrni' and in maintain respect lor 
thi .-I nirni- Rn-endah! v Stati. Sup O  
Op .V I ms -File Nc 4<ic7•. 591 f’ 2d 56* 
11979

Sentence for negligent homicide- 
upheld. — See Sundvik v State Sup Ct 
(•p Nc 1419 iF'ile No 273c . 564 F 2d 2" 
• 1977 Annayoc v Stale. Sup Ct Op No 
lnos File Nc 3704 . 5fm I’.2d 994 1979 
Rii'tr,d..h.! v Slate Suj Ct Op Nc In '” 
•Flit N 4<i‘>7 . 591 P.2d 53» 1979 
Ccnta!- v State Ct App Op Nc 144 
■Filt N- 653(t'. 652 P.2d l l f i  1992-

Sentence for negligent homicide 
involving a vehicle disapproved as too 
lenient. — See State v Lupin Ct App 
Op Ni 27 File No 5473-. 630 P 2d If 
i lHsi decided under former AS
11 I ", ii—.

Sentence excessive. — Sentence of five 
years with three year- suspended was 
clearly mistaken where defendant was 
your.c h..d nc prior criminal record, the 
evidt-r.-- shewed that at the time of the 
ac.id-.r.t a-It ndant had beet: drinking but 
wa-r. ■ .r/.i.xicated. ar.d the major cause 
till- a. ..C-. r.' appt.-.red tc have beer, that 
delena.-.r.: vva.- operating the- car care 
It— lie.u-J-e sht had been ou! all night 
with t:.r r.d- and had not had enough sleep 
Sear- v Male. Ct App Op No 151 File 
Nc 6c9_ 65:j p.2c 349 19f2

Collateral references. — Overturning 
boat, negligent homicide bv. 3 ALR 1104

Negligent homicide a - afiected b.v negli­
gence or other mi s c o n s  j c ; of the decedent. 
67 ALR 922

Drowsiness of r-pt of automobile 
160 ALR 515

Test or criterion of term 'culpable negli­
gence." "criminal negligence." or 'pros.- 
neplipence.' appe-rtr g :r. statute defining 
or governing mar.siaugr.te;. 163 ALR 1'.'

Druggist's criminal responsibility for 
death or injury in consequence of mistake. 
55 ALF.2c 714

Crim.r.a: responsibility nf motor vehicle 
operatic f •: accident arising from physical 
defect illness, drowsiness or falling 
a-leep 6: ALR2o 9h3

What amounts lo negligence within 
meaning of statutes penalizing negligent 
homicide bv operation of a motor vehn.it 
20 ALR.id 473

26
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S e c .  11.-41.11)5. M u l t i p l e  d e a t h s .  If m o re  t h a n  nm  pt 1-on  die* ;i* o 
re su l t  o f  it pt is 'iti co m m it  t m g  f o n t lm  t c• -o-t stilt 1 In. .11 ’ .1111 -pet. d ie d  )•: 
A S 1141  lot* - 1 1 - 1 1  KiO. e a c h  d e a th  to t i * l i t u t e -  a -e p .1i .1tei> p u n  
ish a h le  o l le n se  1* 1 ch 14H S L A  19F2

Cited ii. N u k . i p i g . a .  \ S i  a t  1 Fup ( t 
t i p  N o  2 ii i* 7  ' F l i t  N "  .ri * 2 n  I ' 2d  

' 1 9 *  I

S e c .  11 .41.140. D e f i n i t i o n .  In  A S  11 4 1 .100  — 1 1 4 1  14**' p e rso n " ,  
w h e n  r e f e r r in g  to t h e  v ic t im  of  a c r im e ,  mean.* a  h u m a n  b e in g  w h o  hit* 
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p h y s ic a l  in ju r y  to  a n o t h e r  u n d e r  c i rc u m s ta n c e .-  m a n i f e s t i n g  e x t r e m e  
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injurie- wh.th tr. any gixt-n ca -  n.--> 
haxebeer ur.I r-et.ible !■> tht Otfendar.-. a: 
the time the a—auli xx.t? eornn.itted : the 
manner ir. xxi.i.h thi a*?.iul: wa-
committed Tr.u- tru delendarr i- o- - 
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ACTION NARRATIVE
TAPE 100, SIDE 1 
Number 001

Chairman Sund called the meeting to order at 1:35 p.m. 
Present were Representative Ulmer, Representative Cotten 
and Representative Gruenberg. Chairman Sund brought HB 
261, which was heard on February 12, before the committee 
for consideration.

Representative Gruenberg moved that the committee adopt a 
CS, dated 2/15/88, which incorporated an amendment on page 
3, lines 4-7, that read, "A condition of probation imposed 
under this subsection takes effect after any period of 
license revocation imposed under AS 28.15.165(d) or 
28.15.181(c).'1 The purpose is to insure that it is not in 
lieu of a license revocation as requested by the Department 
of Law.

Representative Barnes and Representative Taylor arrived at 
1:36 p.m.

There was no objection to adopt the CS and so it was 
adopted. Representative Gruenberg discussed the previous 
hearing on HB 261 and the amendment offered by the 
Department of Law. He explained the bill and the use of 
the ignition interlock device.

Number 99

Chairman Sund asked if there were any questions on HB 261. 
Representative Ulmer moved to pass the bill from committee 
with individual recommendations.

Representative Cotten noted that the bill makes it a crime 
to loan a car to a person who has an interlock device 
installed. He asked how a person is supposed to know 
another has the device. Representative Gruenberg discussed 
the provision. Representative Cotten asked if he loaned 
his car if he would commit a crime. Representative 
Gruenberg replied that "knowingly" on page 2, line 6, 
provides that a person has to know that the device is a 
condition of probation.

Chairman Sund brought up the operation of the devices in 
weather below sixty degrees. Representative Gruenberg 
noted that the bill allows the commissioner to certify the 
devices for certain areas and conditions where they will 
operate.

Representative Cotten referred to his previous question and 
asked if he would have to know a person was on probation
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under AS 12.55.102 before lending his car. Representative 
Gruenberg affirmed and said there had to be specific 
knowledge.

Representative Taylor stated that the bill doesn't give 
leeway to the court with regard to the ten year mandatory. 
Chairman Sund remarked that the bill doesn't deal with that 
issue. Representative Taylor expressed his concern with 
the cost of the devices and suggested there may be less 
costly alternatives which should be considered. 
Representative Ulmer noted that the devices were an option 
to the court. Chairman Sund noted that a person can teach 
their spouse or family members to use the code on the 
device.

Representative Gruenberg discussed the HESS Committee 
amendment on page 3, lines 25-27, which gives the judge 
discretion to have a defendant pay for the device in lieu 
of a fine. Representative Taylor remarked that, by putting 
this into statutes, it lays a scenario without 
consideration of other options. Representative Gruenberg 
pointed out that a payment plan for the devices is also 
available.

Number 270

Representative Cotten asked about the establishment of a 
class C misdemeanor, where there had never been one before. 
Representative Gruenberg responded that a bill passed the 
House last year which already established a class C
misdemeanor, although it did not pass the Senate. Chairman
Sund asked if it was necessary to have a class C
misdemeanor in the bill. Representative Gruenberg replied 
that it was unless the committee wanted it to be a class B 
or A and criminalize it more. Representative Cotten 
wanted to know what offense is being established by a class 
C misdemeanor. Representative Gruenberg noted it was in 
Section 2, on page 2, line 4, and that other offenses could 
be added to that classification later. Chairman Sund 
restated his question and asked if the bill and the 
establishment of a new misdemeanor classification were 
separable ideas. Representative Gruenberg responded, that 
if separated, the penalty would be heavier and the crime 
doesn't warrant it. Representative Taylor pointed out that 
if a violation occurs, the person is already subject to 
revocation of probation. Representative Gruenberg remarked 
that the penalty deals with someone other them the person 
on probation.

Chairman Sund stated that he would hold HB 261 over until 
tomorrow to work on the class C misdemeanor portion.
Representative Ulmer withdrew her motion to pass the bill.
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Chairman Sund announced HB 229 would be up next. He noted 
information in the committee files and invited 
Representative Hudson to address the committee. He asked 
him to discuss what is broken and what needs to be fixed 
with regard to the proposed legislation.

Number 340

Representative Hudson, sponsor of HB 229, testified that he 
introduced the bill last year after hundreds of calls and a 
consensus that statutes don't adequately deal with death to 
children by abuse. He discussed the Paulo case in Juneau 
and pointed out that if his proposed legislation were law, 
the evidence of past abuse in that case could have been let 
in and a conviction could have resulted in a twenty year 
sentence rather than five. He recalled previous testimony 
about the purpose of the bill and the support it . has 
received. He stated that people who have a pattern of
assault or torture that results in death of a victim should 
go to jail for at least twenty years. He noted that the 
only opposition received was from the Office of Public 
Advocacy and the Public Defender Agency, which he 
characterized as reactive agencies who defend persons who 
commit these crimes.

Representative Hudson recalled the major arguments in 
opposition: 1) the bill represents a major break with
principles underlying the comprehensive revised criminal 
code and presumptive sentencing scheme, 2) by creating a 
new crime, it will not necessarily affect charging policies 
by prosecutors, and 3) the law should not distinguish among 
human lives on the basis of age.

Representative Hudson addressed the arguments. Regarding
the first, he placed a higher priority on the loss of a
life than on the fact that the criminal code and 
presumptive sentencing scheme was being revised. Secondly, 
passage of HB 224 will enable prosecutors to more 
effectively defend cases brought by the state against those 
who have killed by engaging in a pattern of abuse/torture. 
In relation to the third argument, he felt that children do 
not have the ability to defend themselves against people 
who abuse them and they are even loyal to their abusers who
are oftentimes family. They are a special class of people,
but it is not his intent to place a higher value on life 
because of age. He felt that it was proper public policy 
to deal harshly with people who kill others by abuse and 
torture.

Regarding the argument that creating a new crime with an 
element of pattern or practice of abuse was not necessary 
for successful prosecution of homicide cases involving 
child abuse, he referred to AS 11.41.110. It provides that
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"a person commits the crime of murder in the second degree 
if the person intentionally performs an act that results in 
the death of another person under circumstances manifesting 
in extreme indifference to the value of human life and upon 
conviction of murder in the second degree, kidnapping, or 
misconduct involving a controlled substance in the first 
degree, a person shall be sentenced to a definite term of 
imprisonment of at least five years but not more than 
ninety-nine." Representative Hudson and others who support 
the legislation do not believe five years is a sufficient 
penalty to pay where there is repeated terrorism that 
ultimately ends up in the death of a child. HB 229 
provides for a sentence of at least twenty years, because 
abusing a person until they die should get a punishment 
higher than that for conviction of murder in the second 
degree, kidnapping, or misconduct involving a controlled 
substance. He discussed an infant assault case cited by 
the Public Defender where evidence was admitted that the 
defendant had previously killed his five week old infant. 
The judge concluded that the evidence could establish the 
fact that the defendant did not have a high regard for 
human life and was sentenced to fifteen years, which was 
later reduced to ten years by the Supreme Court. He felt 
HB 229 would enable prosecutors to present evidence of past 
practices of abuse or torture leading to death and provide 
for an appropriate length of imprisonment.

He addressed the definition of restraint as "to hold back 
from action, to deprive of physical liberty," which is what 
happens when anyone is abused. He also addressed 
classified versus unclassified felonies. He cited AS 
11.81.250, "For purposes of sentencing under AS 12.55, all 
offenses defined in this title are classified on the basis 
of their seriousness according to the type of injury 
characteristically caused or risked by commission of the 
offense and the culpability of the offender, and except for 
murder in the first and second degree, misconduct involving 
a controlled substance in the first degree, and kidnapping, 
the offenses in this title are classified." He believed it 
was more appropriate that homicide by abuse be an 
unclassified felony. He urged the committee to support HB 
229 and pass it out.

Number 542

Representative Taylor commented on a previous suggestion by 
Representative Hudson to change age sixteen to eighteen on 
line 11. Representative Hudson stated he would entertain 
it as a recommendation. He commented that bill drafters 
suggested sixteen, but age eighteen appears to be a 
legitimate concern as it covers the same group.
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Chairman Sund commented on the concept that children should 
be treated differently because they are unable to defend 
themselves and noted that many elderly and mentally 
retarded people would also fall within that concept, 
regardless of age. Representative Hudson remarked that he 
had considered that, adding that Washington statute 
includes elderly and incapacitated people. Chairman Sund 
noted that Washington also has a different structure for 
criminal offenses as well. Representative Hudson indicated 
his interest in including persons who, because of physical 
or mental disability, or because of extreme advanced age, 
are dependent on another person.

Chairman Sund commented that creating a distinguishing 
factor or category of victim to determine the kind of crime 
establishes two classes of people, which is a major 
philosophical change in the criminal code. It says .that 
one type of life is worth more than another depending on 
age or physical or mental condition. Representative Hudson 
believed strongly that it was a valid public policy to 
address the acceptance of a deviation from traditional 
policy.

Representative Gruenberg commented that a distinction is 
already made with HB 237, with sexual assaults of minors 
and with elder abuse. Chairman Sund commented that the 
committee dealt with the pattern or practice issue on HB 
237 along with an extensive discussion with evidence Rule 
404(b) .

Representative Ulmer felt it was not a value of life issue, 
but rather the nature of relationship and the inability to 
protect oneself that makes this a more heinous crime and 
justifies a more serious sentence. Representative Cotten 
asked Representative Hudson to restate his position 
regarding extending the bill to other persons unable to 
defend themselves. Representative Hudson said he would 
support such language and provided a definition of a 
dependent adult.

Chairman Sund asked for examples of why the existing 
criminal code is unable to adequately address this type of 
offense. He referred to the Paulo case and asked if the 
proposed law change was to deal with that as one specific 
incident or if it is a broad issue. He also requested a 
comparison of what issues brought up by HB 229 have been 
dealt with in HB 237, such as evidentiary issues and 
aggravators.

Number 685

Louise Howerter, of Justice for Children, testified. She 
mentioned other homicide by abuse cases in Alaska. She
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read testimony which referred to these offenses as the most 
heinous and merciless crime that can be committed. It goes 
beyond torture and often covers a period of years. Child 
victims havo no control over their situation. She 
discussed particular cases of abuse that resulted in death 
of children, including the Paulo case in Juneau. She 
brought up the Washington bill, noted it's quick passage, 
and mentioned that three other states have followed suit. 
She noted petitions last year that had over 6,000 
signatures in support of a more severe sentence for 
homicide by abuse. She noted that Alaska's abuse rate is 
five times greater than any other state and that it could 
be subdued by passage of HB 229, which makes a strong 
public statement to those who abuse.

Humber 750

Gayle Horetski, of the Department of Public Safety, 
addressed the committee next. She offered to work with the 
committee on HB 229, based on her past years of experience 
as a prosecutor. She mentioned that Stephanie Joannides, 
of the Department of Law, asked her to inform the committee 
of her willingness to work on the bill also. Ms. Horetski 
suggested that line 11, which reads "extreme indifference 
to the life of a child," should be changed to "welfare" of 
the child, because language for second degree murder 
already includes extreme indifference to the "life of a 
person." She felt it was broader language and would be
more inclusive. Regarding the "pattern or practice"
language, she felt that the focus was on the repeated abuse 
of a child and asked the committee to consider a single act 
that is sufficiently dangerous that results in death, 
similar to the existing second degree murder statute. She 
mentioned that the committee could deal with it in 
consideration of a definition for "pattern or practice."

Representative Ulmer stated that if "pattern or practice" 
were replaced with "engages in assault or torture," it 
would make sense if HB 237 passes and there is a change in 
Rule 404 that allows some prior evidence in. She asked if 
HB 237 doesn't pass, and. HB 229 passes without "pattern or 
practice" language, would there still be an evidentiary 
problem with getting prior incidents in. Ms. Horetski
replied that if the crime is defined as a pattern or
practice, then the evidence of repeated acts would come in. 
On the flip side, there has to be a pattern or practice in 
order to prove the crime, so one incident may not be 
enough, two may not either, as it is not defined. If the 
issue is admissibility of evidence of other acts, then the 
change of Rule 404 in HB 237 is the clearest way to do it. 
If HB 237 doesn't pass, then "pattern or practice" fixes it 
for that element, but it wouldn't apply to single acts.
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Representative Gruenberg commented that since, by 
definition, most murders are some type o2 assault he would 
have difficulty limiting this offense to children. Ms. 
Horetski stated that requiring a pattern or practice
narrows the scope of offenses to which it applies. She 
suggested that if that is the intent, a definition would be 
needed to clarify so that the prosecutor and judge know how 
to instruct the jury.

Number 843

Dana Fabe, Public Defender, discussed the difference 
between second and first degree murder. It used to be 
based on malice and forethought or premeditation, now it is 
whether there is intent to kill or engaging in an act with 
extreme indifference to the value of life. To say that 
someone has to intend to kill someone unless it's a child, 
and then there doesn't have to be an intent to kill,
basically shakes up the entire system. She noted there are
many types of people who can't defend themselves, including
sleeping adults. The act itself is what the intent can be 
drawn from. If someone is ruthlessly beating a child, it 
is possible that intent to kill can be inferred and first 
degree murder could be charged. If there is no intent to 
kill, it is clear that it is second degree murder. Her 
problem with HB 229 is that it changes the entire code 
based on a factor of age or mental capacity. She noted 
that a benchmark had been set regarding sentencing and the 
five year minimum is rarely applied.

TAPE 100, SIDE 2 
Number 001

Ms. Fabe continued. She felt that the judge would take 
into account the age and helplessness of the victim during 
sentencing. She believed the Paulo case was an aberration 
and it was her understanding that it was never charged as a 
murder, but rather as manslaughter and then charged down to 
negligent homicide. If convicted on second degree murder, 
the judge could have sentenced up to ninety-nine years. 
The framework of the criminal code is based on the mental 
state and the result it causes, and a new factor shouldn't 
be added without looking at the whole code. It could be 
set up as aggravators or a higher offense when certain 
factors are there, but to take what is basically second 
degree murder and say it is first degree if the victim is 
under or over a certain age or has a certain mental state 
is a concern because it engrafts another 'way of doing 
things into the code without a general overview of the 
entire code.
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N um ber 5 8
Representative Hudson thought that a statement needed to be 
made as public policy and that it would do no harm to err 
on the side of children. He asked if it wasn't good public 
policy to take a growing crime and address it with a tool 
that deals with the heinousness of the crime. He made 
reference to sentencing policy for people who kill police 
officers and felt that children require extra 
consideration.

Ms. Fabe pointed out that assaults to police officers get a 
particular sentence. The assault statute is not changed, 
but the sentence is higher. She felt a better approach was 
to change the mandatory minimum sentence for second degree 
murder or add an aggravator based on the age of the child. 
She asked if, by making a distinction for child victims of 
homicide by abuse, should it also apply to assault, so that 
second degree assault would be moved up to first degree 
based on the age of a child.

Chairman Sund stated that there were two considerations, 
one was the reason for the bill and the other was the 
factual basis behind it. He discussed his involvement in 
rewriting the criminal code in the 70's and suggested that 
if changes were going to be made, there should be an 
overall look at the code.

Representative Taylor asked if there were examples of other 
cases besides the Paulo case. He said the law can be 
changed, but reduced charges by the D.A. will produce the 
same result as without the legislation.

Number 175

Representative Barnes mentioned the rewrite of sexual 
assault statutes in 1982 and the fact that arguments 
against changing the code then were the same as she's heard 
regarding HB 229. She felt that the change has worked well 
and taken these types of criminals off the street. She 
didn't believe revising the code upward would necessarily 
affect the whole code, it could be amended in places and 
ways that wouldn't harm other areas of the code. She felt 
abusers deserve a harsher sentence and that it may change 
the criminal code, but it was good public policy.

Chairman Sund indicated his intention to request an overall 
look at sentencing by the Judicial Council.

Representative Taylor asked about the benchmark mentioned 
by Ms. Fabe. Ms. Fabe responded that the benchmark was the 
Page case, which established a standard second degree 
murder sentence at twenty to thirty years.
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Representative Cotten pointed out the issues with HB 229 
that needed improvement were the definition of pattern or 
practice, whether to require more than one act for the law 
to take effect, and whether it should apply to elderly, 
mentally, or otherwise impaired persona. Ha hoped there 
was no suggestion that people were indifferent to the 
situation because it may not conform with the criminal 
code.

Representative Gruenberg discussed the language 
"indifference to life" versus "welfare" and supported 
leaving it the way it is to make it tighter. He asked if 
Ms. Fabe or Ms. Horetski had any comments. Ms. Fabe 
responded that an anomaly would be set up if someone 
committed an act indifferent to a life, which would be more 
serious and could a get second degree murder conviction, 
whereas someone could commit an act that was indifferent to 
the welfare of a child, which was less serious but could 
get a first degree conviction. Ms. Horetski replied that 
she was looking at it from the viewpoint of effective 
prosecution, in which case "welfare" would be broader.

Number 343

Charles Rohrbacher, testified next. He served on the grand 
jury investigating the death of Richard Johnson (victim in 
the Paulo case). He focused on the question of what's 
broken and discussed the grand jury process. There was no 
proposed indictment by the D.A.'s office when they received 
the case, rather they conducted an investigation by calling 
a variety of witnesses and questioning the circumstances of 
the death of the child. They were to ascertain facts and 
see how they matched with current statutes to determine how 
the person could be charged. The indictment they brought 
against Mr. Paulo was the best they could do in terms of 
the evidence they had and what the statutes said. They 
favored a second degree murder charge, but they were 
frustrated because it didn't match the standard. They 
couldn't prove there was intent to kill the child or that 
he was acting with substantial certainty to cause death. 
The child had a broken arm from having it tied behind his 
back a few weeks prior and the Division of Family and Youth 
Services was investigating the treatment of the child. The 
jury was concerned, because there seemed to be an incentive 
not to seek medical treatment for the injury that caused 
his death. He asked the medical witnesses if a reasonable 
person would have known that there was something seriously 
wrong with the child during the twelve hours before he died 
and they affirmed that. There was no way to establish 
exactly what happened and there didn't seem to be anything 
in statutes that addressed abusive acts that contributed to 
death. Second degree murder didn't seem to fit, but the 
jury felt it was a more serious offense than manslaughter.
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Chairman Sund asked if the District Attorney told the jury 
they couldn’t prove second degree murder. Mr. Rohrbacher 
replied that they had the statutes before them and they 
compared what had been presented with what the law said. 
They asked for clarification and explanation about the 
gradation of responsibility for homicide, but the D.A. did 
not guide them.

Representative Ulmer restated the problem that it is very 
difficult to prove a more aggravated second degree murder 
in these kinds of cases because intent to kill can't be 
shown because there is often no witness. It is difficult 
to prove the state of mind for a more serious offense.

Chairman Sund mentioned the change from "intentionally 
performing an act that results in a death" in the second 
degree murder statute to "knowingly engages in conduct that 
results in a death" as proposed by HB 229. He asked Mr. 
Rohrbacher if the grand jury had discussed that and whether 
it is an actual representation of what the real law is. 
Mr. Rohrbacher replied that they were convinced from the 
testimony and evidence that the perpetrator had struck the 
child violently one time, yet there were allegations that 
there were a couple of prior acts, but they could only 
focus on the one act. The dilemma was that there was no 
way to ascertain whether there was intent to kill the child 
at the time he was struck, but there seemed to be strong 
reluctance by the perpetrator and his partner to take the 
necessary steps that may have saved the child's life. They 
even seemed to be deterred from seeking medical attention 
because of the fear of what would happen. Balanced against 
the possibility of being prosecuted for child abuse or the 
possibility the child would die and then nothing would 
happen, it seemed the perpetrator was prepared to take the 
chance. He didn't think they wanted the child to die, but 
it seemed a reckless disregard for the safety and welfare 
of the child. There didn't seem to be anything in the 
statute that could address that type of equation.

Number 525

Representative Gruenberg stated that it sounded like the 
D.A. didn't adequately instruct the jury in the law with 
regard to looking for the proper charge. Mr. Rohrbacher 
replied in the negative and said the D.A. gave the jury the 
range of possible offenses to consider given the testimony. 
The situation and acts they were presented with didn't seem 
to fit the statutes presented. Representative Gruenberg 
asked if the grand jury and the D.A. carefully discussed 
whether the defendant could be charged higher and whether 
the D.A. didn't feel he could. Mr. Rohrbacher affirmed 
that they discussed it.
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Representative Hudson asked, if the language proposed in HB 
229 were in statute, would it have been helpful to the 
grand jury. Mr. Rohrbacher said it would but they may have 
had a problem with establishing a pattern, as the proof 
didn't seem sufficient to show a pattern, but other than 
that, it is exactly what they were looking for.

Number 600

Pat Marlin, of Justice for Children, testified next. She 
mentioned an earlier case of homicide by abuse in Juneau
that she remembered. She felt a state policy was needed on
how children are treated and high public sentiment supports 
it. She wanted people to be treated fairly under the law, 
but didn't want defendants to have more rights than 
children who can't defend themselves. She felt confident
that the law can be changed properly.

Chairman Sund felt it should be clarified that no one was 
advocating abuse of children. There are laws that provide 
for offenses, although they may not be as severe as some 
would like. He felt it was important to listen to both 
sides, the defense and prosecution, who are the ones that 
will be interpreting the law and putting it into practice. 
He wanted the committee to find out what the problems are 
and work on them in a rational manner so that the code is 
fair and doesn't "hopscotch."

Number 703

Representative Ulmer thanked Ms. Marlin and Ms. Howerter 
for raising people's awareness statewide through their 
organization. She remarked that the only thing she 
disagreed with was that the bill would save lives. She was 
a co-sponsor to HB 229 because she believed people should 
be held responsible for these types of crimes. She felt 
what would save lives was education, better parenting, and 
raising the level of awareness about child abuse. Ms. 
Marlin agreed, adding that HB 229 gives the message that 
the offenses aren't taken lightly.

Chairman Sund stated that he was considering requesting 
another state sentencing study and a look at the three 
judge panel in the form of a proposal to the Alaska 
Judicial Council. Representative Taylor asked if it would 
be possible to highlight child abuse cases. Representative 
Ulmer remarked that abuse/assault cases are not 
distinguished on the basis of age, so there are no 
statistics for children. Ms. Marlin commented that she 
tried to find out how different judges sentence and that it 
was not public information.

HOUSE JU D IC IA R Y  - 1 3 -  0 2 / 1 6 / 8 8



Chairman Sund assigned himself, Representative Ulmer and 
Representative Barnes to a subcommittee on HB 229 for 
further work on the bill. He mentioned he wanted to make 
sure it lined up with HB 237. He adjourned the meeting at 
3:06 p.m.
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