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Introduced: 2/11/87 wo0727h
Referred: Judiciary and
Finance
BY THE RULES COMMITTEE BY
IN THE HOUSE REQUEST OF THE GOVERNOR
HOUSE BILL NO. 122
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE -- FIRST SESSION
A BILL
For an Act entitled "An Act relating to the authority to compromise
certain misdemeanors." A
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.45.120 is amended to read:
Sec 12.45.120. AUTHORITY TO COMPROMISE MISDEMEANORS FOR WHICH
VICTIM HAS CIVIL ACTION. I f [WHEN] a defendant is held to answer on a
charge of misdemeanor for which the person injured by the act con -
stituting the crime has a remedy by a civil action, the crime may be
compromised except when it was committed
(1) by or upon a peace officer, judge”™ or magistrate while
in the execution of the duties of that office;
(2) riotously;
(3) with an intent to commit a felony;
(4) larcenously”
(5) against i.wWo-
(A) a spouse or a former spouse of the defendant;
(B) a parent, grandparent, child, or grandchild of the
defendant;
(C) a member of the social unit comprised of those
living together in the same dwelling as the defendant; or
(D) a person who is not a spouse or former spouse of
the defendant but who previously lived in a spousal relationship
with the defendant.

HBO122A

HB 122



BILL NO HB 122 DATE: February 17, 1987

TITLE: An Act relating to the CONTACT: Barbara Miklos
authority to compromise Executive Director
certain misdemeanors Council on Domestic

Violence and
Sexual Assault

The Council on Domestic Violence and Sexual Assault supports HB 122 which
adds domestic assaults to the list of misdemeanors that cannot be civilly

U* > -
0 H compromised.
" z} Under Existing law (AS 12.45.120-12.45.140), a misdemeanor crime for which

S5 the injured party has a civil remedy may, except under certain
circumstances, be ordered dismissed by the court if the defendant and the
victim reach a civil compromise (in other words, if the defendant pays the
victim money in recompense). This bill amends AS 12.45.120 to add crimes
S M that arise from a domestic violence situation to the list of crimes that
may not be civilly compromised.

<

S ; Since AS 12.45.120 does not specifically exempt domestic assaults, they may

PP be compromised civilly. This has been occurring in Fairbanks and was
upheld in February, 1986 in a Court of Appeals decision (State of Alaska v.
Nelles) because the Court was unwilling to judicially create an additional”
exception to the Civil Compromise Statute. They indicated that "amendment
to create additional exceptions is clearly a matter of legislative rather

8888 than judicial concern".

mmimi

JTT 4 However, according to legal theory cited in the Nelles appeals case, '"there

ul[ni should be no compromise of criminal cases . . . And in practice, the civil
and criminal law operate independently of one another so that resolution of

kn a victim®s civil rights and remedies has no effect on criminal prosecution”

m except "where a statute specifically authorizes a compromise of the

Lindtm criminal, as well as the civil, liability arising out of a certain
conduct™.
IT Alaska is going to keep a statute allowing civil compromises in criminal
misdemeanors, it is imperative that domestic violence cases are added to
the list of exceptions. Most domestic violence assaults are classified as

tmTm misdemeanors, no matter how serious they may be. Victims are put in

fn mit increased jeopardy when this can be used as a mechanism for batterers to

f escape retribution. Victims of domestic violence are frequently

88»» pressured by the defendant or defendant®s attorney to "drop charges"™ or
to “work things out™. These victims are particularly vulnerable to

88 persuasion by the defendant, be it by promises or threats. If domestic

888" violence victims were not faced with the option of civil compromise, a

8888 means of manipulation by the defendant, his family and friends or the

CL defense attorney would be abolished.

1tl?
As Governor Cowper stated in his letter accompanying this legislation,
"The abuse of women, children and the elderly is an offense against every
member of civilized society; it is emphatically not a private dispute for
which a civil compromise is appropriate”.

William R. Nix
Acting Commissioner
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STEVE cowper

GOVERTJCS

«

S tate o f A I aska
office of the SOVEPMCS
JLXEAF

Febrv.ar' 10» 1287

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

P.O. Box V

Juneau, AK 99811

Dear Representative Grussendorf:
Under the authority of art. Ill, sec. 18, of the Alaska
Constitution, | am transmitting a I

the "civil compromise" of crimi [

domestic violence situations. This proposed legislation was
requested by the Council on Domestic Violence and. Sexual

Assault and is supported by the Alaska Network on Domestic
Violence and Sexual Assault.

Under existing law  (AS 12.45.120 — 12.45.140), a
misdemeanor crime for which the injured party has a civil
remedy may, except under certain circumstances, be ordered
dismissed "hy the court if the defendant and the victim reach
a civil compromise (in other words, if the defendant pays

bill that would prohibit
nal cases arising from
i

f
the victim = money in _ recompense). . This Db ill amends
AS 12.45.120 to add crimes that arise from a domestic
violence situation to the list of crimes that may not be
civilly compromised.

Alaska's civil compromise statute, originally opted _in
1900, is modelled ‘upon an 1813 New York statute. The
statute apparently was based on the belief that there are
some minor cases . (such as libel, trespass, or simple
assault) that, while technically public offenses, are, 'in
reality, primarily private disputes between two parties. In
such cases, it was believed, the public interest would be
better served if the parties could reach _an amicable
resolution of thei ﬁrlvate,,dlspute outside of the
courtroom, Although such provisions were widespread at the
turn of the cen

ao
tu

[
J , many states, including New York, have
since repealed ir civil compromise statutes. There are
only about 15 tes, including Alaska, which now retain

t
(%U
u
th )
St
some form of civil compromise statute.

r .
¢
a

Unfortunately, in recent years the civil compromise statute
has been used by abusive spouses as an easy and cheap way of
obtaining the dismissal of criminal charges pending agalnst
them. In the recent case of State v. Nelles, 713 P.2d 806
éA,Iaska App. 1986), the Alaska Court of Appeals upheld a
airbanks judge's decision to dismiss criminal ‘charges
against a man who had struck his girlfriend in the face



Hon. Ben Grussendorf Page 2

with  his fist, injuring her and requiring stitches.
Nonetheless, the ~court expressed concern “"that _domestic
assaults not go unpunished merely because the victims wish
to withdraw their comJ]oIalnts in" the hope that no further
abuse will occur." 13 P.2d at 81C. The court was
unwilling to judicially create an additional, exception to
the civil compromise statute, however. The court stated:
The statute, in its current form, does not exempt
domestic dispute'.. Amendment to create additional
exceptions 1s clearly a matter of legislative,
rather than judicial, "concern.

713 P.2d at 810: footnote emitter.

In recent years, there lias been an increasing awareness in
our society of the pervasive problem of domestic violence:
the physical and sexual abuse of women, children, and the
elderly.  In 19b0, the Alaska legislature adopted a tough
new domestic violence lav/ that allows the victim of domesfic
violence to go to court to obtn% o IG3training order for
prctecuion against an abusive spouse or family member
AS 25.35.010 25.35.060). Under certain circumstance”,

violation of such a ccurt order is a crime (see, .e.g.,
AS 11.61.120(a)(6)!. Because of the need to protect victims
from domestic abuse, the legis.lature amended the state's
criminal procedure code in 1978 to allow a peace officer to
arrest an offender for certain types of domestic crimes,

even if the crime was a misdemeanor not committed in the
officer's presence. This is an exception to the general
rule. See AS 12.25.030(h).

Battered, wives, young children, and__elderlyr parents are
often in an extremeIY precarious position. he victim ma
be dependant upon the offender for focc, shelter, an
emotional support, and may _ therefore Dbe particularly
vulnerable to threats or coercion. In recent years, state
prosecutors have handled several homicide and felcrv assault
cases where the victims had beenrepeatedly beaten by their
hushands or boyfriends.In rcr.e c-f these cases, criminal
charges had been filed, only tobe later dismissed at the
victim's request. It makes ‘little sense to toughen the
state's civil and criminal lav/s against domestic violence on
one hand buu, on the other hand, to continue to allow
abusers ~ to  pressure their victims into "civil.ly
compromising" the charges against them,
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This b ill recognizes that we have an obligation to Pjotect
those who are” too young, too old, or too emotionally
vulnerable to be able to effectively protect themselves.
The abuse of women, children, nrd. the elderly is an offense
against every member of a civilized socwtK; It s
emphatically "not a "private dispute” for which a civil
compromise 1s appropriate. | urge your prompt and favorable
action on this bill.

Steve Cowper
Governor
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HEMCRANEGH (excerpts)

DATE: M arch 5, 1987

TO : Suzanne Tryck, D epartment of Intergoyerm ental A ffairs
FECM:

SUBJECT: Testimony on HB 122 - C ivil Cccpraiiise on M isdem eanors
This b ill is the same b ill th at was introduced in th e 1986 legislature
The Special Ccnm ittee on D om estic V iolence encouraged the M unicipality
of Anchorage to support its passage. The M unicipality took an active
ro le in supporting this b ill, then HB 4637 hopefully, we can continue
to work for it becoming law

The b ill would delete the loophole in the current A laska S tatutes that'
allow s a Tnlflrtonwmnr assault to be handled through a c¢iv il occprcnii.se
in lieu of crim inal prosecution This is not the preferred method for
closing a dom estic violence case. Vihen th ere is a c¢civ il ocnpcanise/
th e victim states to the court that she does not want the crim inal
action against her abuser pursued I'f the judge rules th at -the *
com pensation (usually a prem ise of no hitting in the future and a .
$100 renum eration for pain and suffering) offered by the abuser is
adequate, the judge then dism isses the crim inal case (not allow ing the
prosecutors to bring crim inal charges) and rules favorably (approves);
th e term s of the (agreem ent) civ il cgiprcmise .. 7

The current method for handling these cases is for the prosecution to
subpecna an expert witness, like ayself, to testify The expert
testim ony includes why the victim is unable to fully understand the

im plications of accepting th is onprem ise. T his involves testim ony
about the history of violence victim has been subijected to and/or the
history of violence in this relationship, the level of blame the
victim h as internalized, the victim ization pattern in th is
relationship, the probability of reoccurrence of the abuse, and the
need for a public policy that includes the protection of the victim ,
children and the abuser from Incurring future harm as a result of this
progressively deteriorating behavior pattern. The reason for such
extensive testim ony is to establish grounds for an appeal should the
judge grant the civ il exapr anise.

A's you can see handling these cases by establishing a record for
appeal in each case is lengthy and costly. It is also quite dif-
ficult on the victim since she has to be in the court room to testify
and explain in front of the abuser the reasons she has for believing
th at she w ill not be hwurt again A lso, the experience gained in other
jurisdictions is that the couple w ill be back in oowurt later when the
violence again erupts. G enerally the violence is more traum atic to
the victim and the alleged batterer the second tim e they have to
appear in court.



I't does not appear to be good public policy to 'w ait for a repetition
of harm before intervening. We changed the police procedure in
A nchorage and in A laska to not ignore the first call specifically

because our experience had been th at the violence generally does

intensify over tim e. By having a judge rule th at it is merely a
"civil m atter” between tw o "equal”" parties, only reinforces that
society, condones dom estic violence. It is also counterproductive to
t-A Il law enforcem ent personnel to respond to these calls and arrest

w henever possible or at least take full reports, if on the other hand
we legislatively allow a process that circum vents the crim inal justice
system

By closing this loophole now we prevent this ccnpranise to be utilized

in settling child and elder abuse cases as w ell.

C ivil ccnprraaioe erroneously assumes individuals have equal power.
Individuals involved in domestic violence do not enjoy a coequal
relationship. One of the unfortunate results o f
violence is that one individual becomes a victim cor at least a
person who is intim idated, coerced, and frightened (and o ften
physically anchor sexually assaulted) into behaving in a manner
m ore acceptable to the partner. The typical thr reats to the
victim includes: no one w ill believe her version of the truth ,
people w ill believe her partner, and if they do believe her then
he w ill have to go to ja il or in some other way have his life
ruined. I't is not surprising that when his attorney approaches
th e victim w ith a c¢civ il ccrpraaise to avoid the court process,
many victim s w ill gullibly believe their problem s to be over.

A las, this of oourse is not true!

Hxy can't judges centim e to use th eir discretion? o

Unfortunately m ost judges do not have the tim e to verify the

past car current existence of restraining carders, arrests,
diversions, Suspended Im position of Sentence, or convictions
regarding drm esH c violence and th e individuals requesting a

civ il ccrpraaise. 't is quite possible for these actions to
have occurred in another court's jurisdiction and for the paper-
work to be unavailable.

T his placea the judge in a position to cross examine the victim

and determ ine the degree of coercion and determ ine the

probability of future violence w hile the victim m ust apeak
"hcnestly” in front of the abuser. I do not believe a judge
w ill be more capable of acoccplishing this than has anyone
else . Counselors know th at leth ality assessm ents are not
reliable when done with, both members of the ocuple present at
the interview



It is interesting to note that at least cne of the cases ocnpEO -

nised in Fairbanks in November 1985 has resulted four additional
assaults culm inating in S tate v . W harton (4FA -5S87-313). O ther
cases in Fairbanks have also had reoffenses, seme have been
reported to law enforcem ent and sane have not.
ttiat really happens In a c¢civ il axzprcnise:

gran the perspective of the alleged offender: The charges
have been filed by the prosecutor? A fter the alleged offender
is unable to oenvinoe the prosecutor to drop the charges. He
attem pts to convince the victim th at nothing else w ill happen
and that it is in both their interest not to have him go to
court. He then finds an attorney that w ill explain to the victim
why it is in her best interest to not have pursue crim inal
charges. Chce the judge agrees to the ocepranilse, the alleged

offender continues to m aintain his prem ise to not assault or

intim idate the victim

The difficulty w ith his m aintaining th at prem ise is his lack
of sk ills to understand his em otional needs, ccraaanicate

his needs, recognize the stress involved in getting what he

w ants, and ncnvidently handle his disappointm ents. He w ill
"grit his teeth"” and "put up" w ith disappointm ents or rejection
for a w hile but eventually w ill blame someone, generally his
partner, far "making too many demands [on him ] and not giving
enough [to him ]". As a last resort, he forces his partner to
do w hat he wants her to do or punish her for not doing the "right
thing™"

From the perspective of the attorney; lha alleged offender has
explained th at the violence was minim al, accidental or at least
unintentional, and th at it w ill not happen again. The attorney
then encourages the victim to give the alleged offender another
chance. The general objective is to add as little tension to
th is couple's relationship as possible. lha victim is asked to

sign a prepared statem ent about her w ish to settle this because
she believes her partner w ill not repeat: the behavior. A ttorneys

generally attenpt to present the sloped documentw ithout having

to bring the victim into court. W hen judges require her presence
to substantiate the w ritten document, th e attorney lim its th e
gquestions to issues related to th e b elievability of the
partner's statem ent th at this w ill not oocur in the future. The
enphasis is placed on the harmony the couple has enjoyed since

agreeing on this ccm prcmise.

-- From the perspective of the victim ; The victim has given inter-
view s to the police and the prosecutor's o ffice. Her partnertr's
attorney new states that all of this can be forgotten if she just
signs a statem ent th at she does not want the crim inal charges to
continue against her partner. Her partner has generally not
been violent since the arraignm ent cn the crim inal charges and
may have begun counseling (substance abuse, anger management,
pastoral, self help). There doesn't appear to be much reason to

not give him c¢cne more chance.



Fran the perspective of the prosecutor: There was adequate
grounds for a charge in th is case. The victim w ants to give her"
partner another chance and does not want anything on his record

The defendant's attorney contacts the prosecutor w ith inform a-

tion that she wants charges dism issed. A fter prosecutor refuses
to dism iss charges, a m otion is filed w ith a signed statem ent
frcra the victim requesting dism issal of the charges based cn the

cccpraaised reached between the defendant and the victim

Further investigation is ordered to determ ine the history of the
relationship (restraining orders, arrests, police reports, child
abuse reports, oarpleticn of counseling or other conditions c¢n
previous convictions or deferred prosecution cases, review o f

m edical history of victim for unreported abuse incidents, etc.)
A second interview w ith victim is scheduled to determ ine her
level of understanding of the im plications of her decision

I f she s till wants to have the c¢civ il cccpranise aid the
prosecutor believes there has been past violence or future
violence is inevitable, the preparation for a trial is begun.
Subpecnas are served for necessary w itnesses and evidence. A
trial date is requested and preparation is made to cross examine
the victim about her ability to predict future violence. T his
preparation includes the need to bring out the level of victim i-
zation of the victim w hile not alienating her frcsn seeking help
from the crim inal justice sy stem in the future

The expert w itness is prepared to explain to the court the
research available concerning the occurrence and reoccurrence of
dom estic violence, the characteristics of victim s and offenders,
the viability of an alleged offender voluntarily successfully

ccnpleting treatm ent and positively changing his pattern of

violence. G enerally the trial is at least 3-4 hours

Fran the perspective of the expert w itness: I's this different
from the tim es when victim s called to drop charges when the
crim inal justice system believed domestic violence to be a
private m atter best settled by the two individuals w ithout
interference or m onitoring by the court? A re the victim and
her partner going to interpret the court’s granting of a civ il
catpranise as approval for th is incident to reoccur since it
carried no punishment or adm onition? Il's the alleged offender
th e type of perscn who w ill continue in counseling voluntarily
and not drop out w ithin a few m onths? I's the incident in th is
case a cne time incident or a culm ination of a pattern of psy-
chological, sexual, and/or physical abuse? Do tlie individuals
in the couple/fam ily speak independently or is there an existing

pattern of victim ization that forces the victim to take responsi-

b ility for the alleged offender's needs and actions? w hat is the
probability of the victim to assess danger in the relationship
and rail for assistance in the future? I'f there are children in
the heme, what effect has/ w ill th is have c¢cn them ? TO w hat
degree do other problem s in the base inpact the probability of
future violence; e.g . substance abuse, m ental illn e ss., finances,
fam ily or social support, etc.?



Fran a public policy perspective In the past six years, there
h*Q Wv>n a K prious effort to change law enforcement and criminal
justice response to dom estic violence Based on research th at
has been completed, there is good reason to believe that when
dom estic violence £j made public the first few tim es it occurs ,
th e individuals are le ss lik ely to continue in an escalating
violence pattern

't is not likely that the average battering partner w ill undergo
and ccnplete counseling voluntarily, lhe use of a fairly lengthy
suspended ja il term has been the most effective in screening
and m otivating individuals to utilize ex isting counseling or
canm unity/self help resources.

A rrest in danestic violence cases does not appear to be a suffi-
cient deterrent. A rrest o ften needs to be combined w ith a,
realistic threat of jail or actual jail time;* lengthy m onitoring
to ensure lack of reoffense, and rehabilitation of behaviors th a't
culm inate in abuse,v The use of fines has not been as effective
since it generally penalizes the victim and the children and not
just the offender. The use of deferred prosecution also
penalizes the victim by requiring her ccntinued cooperation in
testifying about her partner’s behavior, leaving her open to
further intim idation until the deferred tim e is over.

A victim of abuse who does not clearly hear from all resources
th at th e abuse is not her fault and is not to be tolerated, w ill
generally not leave the abusive relationship until the violence
reaches the severity of risking her life or the lives of the
children. By th at tim e, the need for counseling for the entire
fam ily is so great that government w ill need4 to subsidize tiie
m ajority of the cost (either through actual counseling services
or support services such as w elfare, medical payments, foster
care, special education for the children, and/or jail)

Since the public policy goal in intervention in dom estic violence
cases is to step the violence at its earliest dlsoem ible onset,
the use of a civ il ccnprcmise defeats this purpose. ; A civil
cccpraaise states clearly that the first time is not serious and
should not be considered part of a pattern. T his reinforces the

partners to
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is out of the control of the individuals involved



m coder to restore th e order, there is a current practice o f

offering " first tim e offenders” an alternative sentence of 60-90
days of suspended ja il tim e, w ith perhaps a few to serve or
credit for serving the day of the arrest, as long as he
oarpletes mandatory counseling or a court approved rehabilitation
effort and has no sim ilar violation for one year. Shis provides
th e offender W ith a m ethod for changing his behavior w ith little
negative irpact from a crim inal record. She victim has an cppor
tunity to see if the violence w ill stop before she has to end th e
relationship. Each member of the fam ily is made aware o f th e

seriousness of the violence and where to receive counseling or
self help support, if the victim w ishes, the fam ily rem ains
intact as long as there is no reoccurrence of violence. There

is a hold on the offender that 1s not dependent of the victim

having to testify about the detoils of the original incident.
Should rehabilitation not be successful and society needs to b e
protected from this offender, the suspended ja il tim e can be

reinposed

T his appears to be a successful method of intervening in the
violence w hile s till offering the individuals a chance to repair
th eir lives/relationship w ith little present or future cost to

th e fam ily and governm ent.
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STEVE COWPER, GOVERNOR

PUBLIC DEFENUDIER A GEXTCT
900W.5TH AVENUE
SUITS 200
ANCHORAGE. ALASKA99001
PHONE: (907) 279-7541

March 17, 1987

Mark Handley

Aide =0 Representative Gruenberg
P.0. 8ox V

Juneau, Alaska 99811

Dear Mark:

Thank you for requesting my Input on Representative Gruenberg®s
amendment to HB 122 regarding civil compromise of misdemeanors.

It Is my understanding that Representative Gruenberg®s amendment would
allow theft and concealment of merchandise cases to bhe civilly
compromised 1f they are misdemeanors. There are a number of theft
offenses which would he particularly ampnahle to dv1ll compromise. For
example, theft of services, AS 11.46,200 Includes absconding without
paying for hotel or restaurant services. If a defendant In one of these
cases were to pay the hotel or restaurant for the services rendered and
were perhaps to provide additional compensation for the time and effort
spent In processing the charges, the criminal Justice system would be
relieved of this class of cases.

Another classification of theft cases which might be amenable to
compromise are those Involving theft of lost or mislaid property, AS
11.46.160, In these cases, a person is charged with theft if he finds
mislaid property and keeps that property rather than attempting to
restore It to the owner. In a case of this sort, 1f the property were
eventually returned to the owner and other compensation or services
rendered by the defendant to the owner®s satisfaction, the criminal
justice system rould he relieved of processing this type of cece.

A third classification of theft cases which might appropriately allow
civil compromise are those Involving theft of merchandise from a store.
Again, 1f a defendant were to return the merchandise and perhaps
volunteer to do yard work or janitorial work for the owner of the store,
this type of case might appropriately be removed from the criminal
Justice system.

It 1s my understanding that the state®s position 1s to continue to
obtain formal theft convictions In order to assure that a prior record
1s available for Impeachment purposes should trials on other criminal

offenses arise In the future. However, some theft cases are resolved
prior to police Involvomont on ehorgco being filed if the victim is able

to obtain the return of his property before the police are called. In

those cases, the state never has Involvement, and nu prior conviction



exists. Representative Gruenberg®s proposed amendment will simply allow
the same type of resolution short of criminal Justice proceedings at a

later stage of the case.

In a time of.declining oil revenues, 1t will be important to focus
judicial, prosecution and public defense resources on those offenses
which truly require formal prosecution, conviction and incarceration.
The civil compromise statute will apply only to misdemeanor offenses
Involving less than $500 of property or services. If the victim 1s
satisfied with the return of property or payment for lost time or
services, it may make sense for the criminal jJustice system to focus on
other cases where the victim wishes to proceed with prosecution.

I appreciate your request for my Input on this matter. Feel free to
contact me 1f you have any questions on. this bill, or any others.

Very truly yours,

Dana Fabe
Public Defender

DF :sh



§ 12.45.082 Alaska Statutes § 12.45.120

H36 ARTREL el tate 2 wdt

ec. 12.45.082. Defi tion of "statement.” In AS 12.45.060 —
12.45.080 the term "statement,” in relation to any witness called by the
Btate, means

(1) a written statement made by the witness and signed orotherwise
adopted or approved by the witness; or

(2) a stenographic, mechanical, electrical, or other recording, or a

transcription ofthe statementwhich isa substantially verbatim recital
ofan oral statement made by the witness to an agent of the state and
rrrrr ded contemporaneously with the making of the oral statement.

(§ 6.09 ch 34 SLA 1962)

1flf5V188r aRerrll?Jtn%f)ered mesgglerly AS

NOTES TO DECISIONS

ﬂrar th% purp(isF Ine AS &%;5 060§ E{ﬂtﬁ ?élpIS%rO %M 833 (File No. 1283

IS sec on

Secs. 12.45.083 — 12.45.115. Mental disease or defect excluding
responsibility and incompetency to stand trial; procedure. [Repealed,
§ 42 ch 143 SLA 1982. For present provisions, see AS 12.47.]

Sec. 12.45.120. Authority to compromise misdemeanors for
which victim has civil action. W he a defendant is held to answer

a charge of misdemeanor for which the person injured by the act
onstituting the crime has a remedy by a civil action, the crime may
be compromised except when it was committed

(1) by orupon a peace officer,judge or magistrate while in the execu*
tion of the duties of that office;

(2) riotously;

(3) with an intent to commit a felony;

(4) larcenous ly. (§ 6.13 ch 34 SLA 1962; am § 15 ch 8 SLA 1971)

NOTES TO DECISIONS
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§ 12¥45120

AS 12.45.060 —

ness called by the
jned orotherwise

mrrecording, or a
/verbatim recital
tofthe state and

j oral statement.

0.833 (File No. 1288),

).

defect excluding
cdure. [Repealed,
As 12.47.1

*4omcanors for
ftheldo answer
the act

licrime may

§ 12.45.130 Code of Criminal Procedure 8§ 12.45.150

Sec. 12.45.130. Acknowledgment of satisfaction by iiljured

party. Ifthe party injured appears before the courtin which the defen-

dant isbound to appear, at any time before trial, and acknowledges in

writing that satisfaction has been

received for the injury, the court

may, on paymentofthe costs incurred, order the prosecution dismissed

and the defendantdischarged. The order isabar toanother prosecution

for the same crime. (§ 6.14 ch 34 SLA 1962)

NOTES TO DECISIONS

The crime of Ieavmq the scene of on
accident iBnot amenable to civil compro-
mise. Hensel v._State, SLEP. Ct. Op. No.
1755 (File No. 3719), 585 P.ad 878 ﬁ978).

The actconstituting the crime ofleaving
the Beene of nn nccident is the failure to
stop and make the necessary exchanges of
information or assistance after the acci-

Sec. 12.45.140. Compromise o

dent has occurred. This omission is notone
which causes injury to the private citizen
within the meanirig of the civil compro-
mise statutes. Settlement of the claim for
injuries resulting from the accident canpot
settle the state's claim fora violation ofite

laws. Hensel v. State, S%p. Ct. Op. No.
1755 (File No. 3719), 585 P.2d 878 ﬁ978).

r stay upon compromise by

other means prohibited. A crime may not be compromised or the

prosecution or punishment upon a

compromise dismissed or stayed

except as provided by law. (§ 6.15 ch 34 SLA 1962)

NOTES TO DECISIONS

The crime of Ieavmq the scene of an
accident is not amenable to civil compro-
mise. Hensel v._ State, Stgp. Ct. Op. No.
1755 (File No. 3719), 585 P.2d 878 ﬁgzs).

The actconsmutmg the crime ofJeaving
the scene of an accident is the failure t0
stop and make the necessary exchanges of
information or assistance after the accl-

denthasi -.urred. This omission is not one
which causes injury to the private citizen
within the meaning of the civil compro-
mise statutes. Settlement of the claim for
injuries resulting from the accident cannot
Bettle the state's claim for a viglation ofita

laws. Hensel v. Slate, Slﬂp. Ct. Op. No.
1755 (File No. 3719), 585 P.2d 878 a978).

Sec. 12.45.150. Order for private prosecutor to pay costs for

malicious prosecution without, probable cause. The name ofa per-

son who voluntarily appears before

a judge, magistrate or grand jury

to prosecute a person in a criminal action, either for a misdemeanor or

felony, shall be endorsed upon the complaint, information, or indict-

ment as a private prosecutor. If it is found by a judge, magistrate or

court trying the action or hearing the proceeding that the prosecution

is malicious or without probable cause, those facts shall be entered

upon the record in the action or proceeding by the judge, magistrate or

court. Upon making the entry, the judge, magistrate or court shall

immediately render judgment against the private prosecutor for the

costs and disbursements of the action or proceeding, which may'ba

enforced by execution in the same

action. (8§ 6.16 ch 34 SLA 1962; am

manner as a judgment in a civil

§ 16 ch 8 SLA 1971)
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Compensation Act, evidenced its intent to
exclude defective, dangerous machinery
KO{n the coverage of the Compensation
¢ . .
425 P2d at G, Similarly, AS 234U040
Wwas comprehensive when It was enacted,
but it was further defined by PEHA.

Ll,l] All statutes relatlng to the same
subject matter should he read together as a
whole in order that a_total scheme evolves
which maintains the integrity of each act
anil avoids ignoring_ on& or the other.
Fiwntc.S V. Workers" Com/iefisat/on Ap/ioa/s
Board, H TnlUd I. 125 CalKptr. <@ 547
P.d 449, 453 (1970): State r._ Wright, Su-
gra. With this goal in mind, PEUA and AS
3.40.040 can he effectively harmonized to
further the legislative purpose of establish-
|n(ﬁ uniform procedures for public employeg
caflective bargaining and to Protect the pal-
icies the IeE(Hslature thought important in
enacting PERA.

The judgment is REVERSED and RE-
MANDED “with instructions to enter sum-
mary judgment in favor of appellant.

Thomas P. HENSEL, Appellant,
V.
STATE of Alaska, Appellee.
No. 3719,

Supreme Court of Alaska.
Nov. 3, 1978,

Proceeding was instituted on petition
by State to_review an order of the district
court tgran,tlng motion of motorist to dig-
miss fraffic Complaint_pursuant to_civil
compromise, statutes. The Superior Court,
Third Judicial District, Anchorage, J. Justin
Ripley, J., determined that offense with

5% PACIFIC REPORTER. 2 SERIES

which motorist was charged .ves not ame-
nable to civil compromise and remanded
case for further prosecution.  Motorist
plead nolo contendere to charge and specifi-
cally preserved issue of civil compromise for
appeal. The Supreme Court held that act
constituting crime of Ieavm% soene of an
accident is failure to stop and make neces
sary exchanges of information or assistance
after accident has occurred and is not one
which causes injury to private citizens with-
in meaning of civil compromise statutes
and, hence, is not amenable to civil compro-
mise.

Conviction affirmed.

1. Automobiles ¢=336
Criminal Law 0=0
Act constituting crime of leaving scene
of an accident is failure to stop and meke
necessary exchanges of information or &
sistance after accident has occurred and is
not one_ which causes injury to private citi-
zens within meaning of Civil compromise
statutes and, hence, IS not amenable to civl
compromise, AS 12,15.120,12.45.130,12.55--
140, 28.35.000.

2. Criminal Law ¢=>40

_ Settlement of claim for injuries result-
ing from an accident cannot settle a claim
by State for violation of its laws sun asa
traffic comglamt for Ieavmg seene of aod-
ggr(l)too AS 12.45.120,12.45.130,12.45.140,23 -

Max F. Gruenherg, Jr., Anchorage, for

appellant.

Mary Anne Henry, Asst. Dist. Ally., Jo-
seph D. Ralfe, Dist. Atty., Anchorage, and
Avrum M. Gross, Atty. Gen, Juneau, for
appellee.

Heforo ROOCHEVER, Chief Justice, ad
RABINOWITZ, CONNOR and MAT-
THEWS, Justices.



HENSEL v. STATE Alaska

Citeas. Alaska, 385 P.2d 878

OPINION

PER CURIAM.

This case concerns the Alaska civil com-
promise statutes: AS 12-15120, 1245130
and 1245140,

On September 22, 1976, Hensel struck a
vehicle driven by Dan B. Chatfield on the
Old Wasilla Highway and then left the
scene.  Hensel Was Charged  with Ieavmg
the scene of an accident in violation of A
2530002 An_affidavit In proof of satis-
faction and civil compromise was signed b¥
Chatfield and filed ‘in district court. |
stated that, as.a result of the accident,
Chatfielo’s vehicle was damaged in the
amount of $365.00 and that HenSel had paid
that amount of money to Chatfield.

On December 13 1976, Hensel filed a
motion to dismiss the complaint pursuant to
AS 12.45.120 and 12.45.130, the civil comPro-
mise statutes. A hearing was held before
the district court, which"granted Henscl's

1 AS 12.45.120 provides:

Auth,ontx_ to compromise misdemeanors
for which \ictim has civil action. when a
defendant is held to answer on a charge of
misdemeanor for which the person injured by
the act constituting the crime has a remedy
by a civil action, the crime may be compro-
mised except when it was committed

(1) by or upon a peace officer, judge or
magistrate while in the execution of the
duties of his office;

(2) riotously;

(3) with an intent to commit a felony;

(4) larcenously.

AS 12.45.130 provides: . . .

Acknowledgment of satisfaction by injured
partly. If the party injured appears before
the court in which the defendant is bound to
appear, at any time before trial, and acknowl-
edges in writing that he has received satisfac-
tion for the injury, the court may, on pay-
ment of the costs incurred, order the prose-
cution dismissed and the defendant dis-
charged. The orderis a bar to another prose-
cution for the same crime.

AS 12.45.140 provides: .

Compromise or stay upon compromise by
other means pTOthIted. No crime ntay be
compromised or the prosecution or punish-
ment upon a compromise dismissed or stayed
except as provided by law.

2. AS 28.35.060 provides in part:

Duty of operator to give information and
rendef assistance.

motion to dismiss. The state petitioned the
sugerlor court for review. On Aﬁrﬂ 1,
1977, the Superior court concluded that the
charge of leaving the Scene of an accident
was not amenable to civil compromise.  The
case was remanded for further prosecution.
Hensel pled nolo contendere to the charge
specifically preserving the issue of the civil
compromise for appeal.3

We have not previousI_Y had an opportuni-
ty to interpret the civil compromise stat-

Utes.

12]  We agree with the superior court's
conclusion that the crime of leaving the
scene of an accident is not amenable to civil
compromise. This conclusion  is suPported
by ‘cases interpreting Similar  statutes.
Stale v. Duffy, 33 OrApp. 301, 576 P.2d
197, 798 é19783/; People v. ORear, 220 Cal.

20 Supp. 927, 34 CalRptr. 61, 63-6-1
(%%FI).App.lng%)A The act co%stitutmg the
(a)

a) The operator of a vehicle involved in an
accident resulting in injury to or death of a
person or damage to a vehicle which is driv-
en or attended by a person shall give his
name, address, and vehicle license number to
the person struck or injured, or the operator
or occupant, or the person attending, and the
vehicle collided with and shall render to any
person injured reasonable assistance, includ-
ing making of arrangements for attendance
upon the person by a physician and transpor-
tation, in a manner which will not cause
further injury, to a hospital for medical treat-
ment if it is apparent that treatment is desira-
ble. Under no circumstances is the giving of
assistance or other compliance with the pro-
visions of this paragraph evidence of the lia-
bility of an operator for the accident.

(b) Except as provided in (c) of this sec-
tion, a person who fails to comply with any
of the requirements of this section is. upon
conviction, punishable by imprisonment for
not more than one year, or by a fine of not
more than $500, or by both. This provision
does not apply to a person incapacitated by
the accident to the extent he is physically
incapable of complying with the requirement.

3. See Oveson v. Municipality of Anchorage,

574 P.2d 801, 803 n.4 (Alaska 1978); COOKSEV
V. State. 524 p.2d 1251, 1254-57 (Alaska 1974).

4. See also, State ex rel. Williams v. City Court
of City of Tucson, 18 ArizApp. 394, 502 p.2d
543, 545 (1972); State ex rel. §chaferv. Fenton,
104 Ariz. 1CO. 449 P.2d 939, 911 (1969).

HI . f:
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crime of Ieavmtlg the scene of an accident is
the failure to stop and make the necessa
exchanges of information or assistance3 af-
ter the accident has occurred, This omis-
sion is not one which causes injury to the
private citizen within the meaning of the
civil compromise statutes. ~ Settlement o
the claim' for injuries resulting from the

5. This case does nol involve a claim based on a
failure lo render assistance. We do not read)

accident cannot settle the stale's claim for a
violation of its [aws.
The conviction is AFFIRMED.

the issue of whether such a claim is subject to
civil compromise.

1



mthis --is :testimony I gave bo-fore the House Finance Committee regard;:
\ HB" 122 ione3-17-B7: Most of it was taken frcm work done by Fran Purd>

rogram Manager for the Abuse Prevention Program for the Municipal:!
..0f'Anchorage. .
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and James filed for divorce on June 29
1983, The divorce was not granted until
May 29, 1984, Given the3e circumstances,
the” court did not abuse its discretion in

relying. on the date of permanent separa-

tion in'its division of property and award of
Interest,

. The superior court's division of propertg
Is REVERSED and the case REMANDEL
{)% [nfllé Etger proceedings consistent with this

STATE of Alaska, Appellant,
V.
Bruce NELLES, Appellee.
No. A-995,
Court of Appeals of Alaska.

Feb. 7, 1966.

State brought action for misdemeanor
assault.  The ™ Fourth Judicial District
Court, Fairbanks, H.E. Crutchfield, J., dis-

missed the charge pursuant to misdemean-

or civil compromise statute and State ap-
Eealed. The Court of Appeals, Bryner,

J., held that ,(1’) the civil compromise
statute did not violate_dogtrine of separa-
tion of powers, and (2) dismissal of case
upon civil compromise did not imply that

case was prosecuted solely to obtain advan-

tage In civil matter,
Affirmed.

1. Constitutional Law =61, 74
Criminal Law
Civil_compromise statute [AS 12.45.-
120-12.45.140] does not violate' separation
of powers doctrine because court's authori-

4. Because wc remand for further proceedings,
we need not consider James' cnnlcnlion that the

713 PACIFIC REPORTER, 2d SERIES

ty to compromise misdemeanors has been

expressly *_conferred by legislature . and

prosecuforial consent to Civil Compromise is

|r;lot necessary as matter of constitutional
W,

2. Constitutional Law <">T0,1(10)

Amendment to civil assault statute [AS
12.45.120-12.45.140] to create exception for
crimes arising from domestic disputes is
Clearly matter of legislative, rather than
judicial, concern.

3. Criminal Law ©=40

Civil. comprom'se statute [AS 1245-
120-12.45.140] does _not conflict with. Coce
of Prof.Resp., DR 7-105(A), prohibiting a
Iaw¥er from presenting criminal charges
solely to gbtain advantage in civil_ metter
becalse dismissal of case upon civil com
promise does not imply. that Case was prog-
ecuted "solely to obtain an advantage in
civil matter.

JeffeB/ Q'Bryant, Asst. Dist Att%, Har-
ry L. Davis, Dist Atty., Fairbanks, ad
arold M. Brown. Atty. Gen, Juneau, for
appellant,

Raymond Funk, Asst. Public Defender,
Fairbanks, and Dana Fabe, Public Defenc-
er, Anchorage, for appellee.

Before BRYNER, C.J., and COATS a
SINGLETON, JJ.

OPINION

BRYNER, Chief Judge.

The state appeals from a district court
dismissal of a misdemeanor assault char
against Bruce Nelles, Judge HE. Crutch-
field dismissed the charge pursuant to the
misdemeanor civil - compromise  statute.
We affirm,

~ BACKGROUND
While intoxicated, Nelles struck his gir-
friend, Mary M. Henry, on the mouth with
his fist, Henry's injury required four

m court abused its discretion in awarding attor-
ney's fees to Deborah.
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stitches. She filed a citizen arrest form
seeking Nelles' arrest.

At a bail hearing before Judge Crutch-

field, Nelles' attorney moved for dismissal.
He submitted statément fitled "Compro-
mise of Criminal Action," which was signed
by Henry and stated:
Conies now the injured party in the
above entitled action, MarK Her.
e(/eecY acknowledges that he
satisfaction for the injury to
his/her person and further states”that
he/she does not wish to proceed with this

action, since he/she has received satis-

faction for | |n]ur¥ to his/her person from
the Defendant, Bruce Nelles.

The state opposed Nelles' motion for dis-
missal.  The court aIIowed NeIIes counsel
foexamine Henr dy undler oath. Henry testi-
fied that she and Nelles intended to marry,
thet he had never assaulted her on any
other occasion during their one year to-
?ether that none of er clothes Had been
om, that she had not incurred any medical
expenses, that she was unemployed at the
fire of the assault, had lost no Wages, and
thet she didl ot want any civil compensa-
tion from Nelles.

I_lJudge Crutchfield further questioned

ey

Court: (to witness) | don't know wheth-
er Mr. Wildridge, in taking this wntten
statement from you extltlalned the pro-
visions of Title’ 12.45.120-130, which
I'm obviously looking at.  And, |th|nk
the basis for this IS to not prosecute
some cases but by the same time the
legislature recogriizes that the court
system and the police, and the prosecu-
tor should not be some ty?e ofa buffer
z0ne and have their time taken up with
boy-girl relations, okay?

Henry | understand.

Court: And, there's some provisions for
costs and |I've never been clear about
who the costs should be assessed

I. AS 12.4S.120-.U0; Ariz.Rcv.StalLAnn. § 13-
3981 (1978); Cal.Penal Code § 1377-79 (West
1982); ldaho Code Ann. § 19-3401-3403 (1979);
Mass.Gen.Laws Ann. ch. 276. § 55 (West 1972);
Vrv Rev Stat. 6 175.56+-568 (1983); Okla.Slat.

/she as re-

against, whether it's the defendant or
tfie witness who brings the charges,
and, then—you are aware, of course
that there's a possibility that if I grant
It, that | may, based upon the court's
time and everybody’s time, | may have
10 855655 Somie costs—before 1t would
be gllsmlssed’) Did you understand

inaudible)

Henry:
kay.

Court:

Court- You're not frightened of Mr.
Nelles | take it then, you, he didn't try
to talk you Into doing this or threaten-
Ing you'in any way?

Henry: No.

Judge Crutch leld initiall I\}/ tenied Nelles
motion to dismiss, After ees moved for
reconsideration, however, Judge Crutch-
field ordered the case dismisse "pursuant
to the civil comPromlse provisions” and
"upon payment of $100 costs.” The state
has appealed the order of dismissal.

DISCUSSION
“In theory_ ther should be no_compro-
mises of criminal cases.” Miller, The Com-
Bromlse of Cnmlnal Cases, 1 So.CalL,
And I practice, "the civil
and cnmlnal Iaw operate independently of
one another so that resolution of a victim's
civil rights and remedies has no effect upon
criminal prosecution.” Peoglev Moulton,
131 Cal.App.3d Supp. 10, 182 Cal.Rpty. 761
766 (1982).” "An exception to this principle
exists, however, where a statuite Specifical
ly authorizes a compromlse of the criminal
as well as the il |ab|I|tX ansnEZg out of
certain conduct”  Annot
al. Many states, including Alaska
have adopted such statutes, allowmg udi-
cially-sanctioned compromises and dismis-
sals"of criminal charges.1

It appears; that Alaska's civil compromise
statutes derived from the same source as

Ann. tit. 22, § 1291-94 (West 1958); Or.Rcv.Stal.
§ 135.703-709 (1983); Pa.Stat. Ann. til. 19. 26
(Purdon 1964); Utah Code Ann. 77-50-1 to
-3 (1978).
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most other similar statutes, a Ibi-
York statute that read:

Moulton, 131 Cal.App.3
Rptr. 761, 765 (1982 The

That in all cases where a person shall, on
the complaint of another, be hound
recognisance to appear, or shall, for warit
of sUrety, be committed, or shall be in-
dicted for an sissault and, battery, or oth-
er misdemeanor, to the injury and dam-
age of the party complaining, and not
charged to have”been done riotously or
with”intent to commit a felony, or” not
being an infamous crime, and for which
theré shall also be a remedy by cwii
action, if the party complaining shall ap-
Rear before the ‘magistrate Who may
ave taken the recognisance, or made the
commitment, or before the court in which
the indictment shall be, and acknowledge
to have received satisfaction for such

injury and damage, it shall be lawful for «

the magistrate in_his discretion to dis-
char(t;e e recognisance, &c. or for the
court also in their discretion, to order a
nolle prosequi to be entered on the in-
dictment.2
N.YR.L. ? 19(1813), guoted in People .

Supp. 10, 182 Cd.
purpose of the

statute was to encourage the amicable res-
olution of disputes that were primarily pri-
vate in nature;

2.

The policy underlyin% compromise stat-
utes was” explained Ty the New York
Commissioners on Practice and Pleading
in 1849 as follows; _
There are many cases, which are tech-
nically public offenses, but which are
in reality rather of a private than a

In large part, the laws of Alaska arc derived
from those of Oregon, .F. Brown, The SOUICES
of the Alaska ami (Jrc£i>il Codes, part 1, 2 11.c.L.
A.-Alaska L.Rtv. 15. 16 (1972). The Alaska civil
compromise statutes appear to first have been
adopted in 1900 and to have been derived from
the Oregon Civil Compromise Statutes. O€€
Ann.Alaska Cedes, Pi. Il, ch. 28. (ig 253-256
(Carter 1900) (the Alaska statute refers to the
Oregon law, presumably as its source). Of€
Infra, n.3. The Alaska statutes also had virtual-
Ig identical wording to the Oregon statutes.

0Mmpareé Ann.Alaska Codes, Pt. If, ch. 28,

253-256 (Carter 1900) with Gcn.Laws of Or,,
Code of Crim.Proe.,, ch. XXX, S8 315-318
(Deaitv 18-15-1.164); romimKicd, Ann Laws of

public nature, and where the public
Interests are better promoted by check-
ing than by encouraging criminal pros-
ecutions. Of this class are libels, and
simple assaults and batteries; or those
which according to Lthe civil compro-
mise statute], are not committed by or
upon an officer of justice, while in'the
execution of the duties of his office, or
riotously, or with an intent to commits
felony. = With these exceptions, Cases
of this nature have by the policy of our
statutes, always been considéred fit
subjects of compromise ... a policy
which has been carried by the courts,
S!L[I” further than the terms of the stat-
Ute.

People v. Moulton, 182 CalRpir. at 766
(citations omitted)

Alaska's civil compromise statutes are
c?r{tamed i AS 12.45.120-12.45.140, which
state;

Sec. 1245.120.  Authority to compro-
mise misdemeanors for which victim
has civil action. When a defendant is
held to answer on a charge .of miste-
meanor for which the person injured by
the act congtituting the crime has a rent
edy by a civil action, the crime may. ke
g[:gdmpromlsed except when it was conmt-

(1), by or upon a peace officer, Judgie or
magistrate while_in the execution of the
duties of that office;

2) riotously; _

3) with an intent to commit a felony;
4) larcenously.

Or., Crtm.Codc tit. I, ch. XXX. §§ 1519-1522
(Hill 1892); renumbered, Or.laws. lit. XVIII,
ch. XV. §§ 1696-1699 (Lord 1910).

The laws of Oregon, and therefore Alaska, arc
derived in large part from those of New York.
Although, "Itllie major borrowing took place in
Oregon in 1853-1854 ... Oregon's celebrated
Judge Matthew P. Deady and others reworked
the Oregon law in 1862-1864, using as their
major sources the 1854 codes and the draft
codes prepared for New York liv a commission
by David Dudley Field. The Field Commission
had also relied heavily 011 the older New Yfrk
statutes . .. F. Brown: T1he Sources of the.
Alaska anti Oregon Codes, part 11. 2 ucl.A—
Alaska I..Rev. 87 (1973).
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See. 1245.1J0. Acknowledgment of
satisfaction by mgur d art%. f the
pa[%lnﬂured appears before the court In
which the defenglant is_bound to appear,
at any _time hefore trial, and acknowl-
edges” in writing that  satistaction has
beén received for the injury, the court

. on payment of the Costs incurred,
order the” prosecution cismissed and. the
defendant " discharged.  The order is a
(k:)ﬁrr]%o another proSecution for the same

Sec. 1245140 Compromise or stay

upon compromise by other means pro-
m%ited. X crime n¥ay not be comp [0-

mised or the prosecution or punishment
Upon a compromise dismissed or stayed
except as provided by law.3

In this case, the state initially contends
that these statutes violate the separation of
(S doctrine.  The state relies _upon
tate v. Carlson, 555 P.2d 209, 271-72
(Naska 197G}, and Public Defender A(Iqen-
r. Superior Court, 534 P.2d 947, 951-
(Maska 1975). It arques that the district
court's order of dismissal amounts to “a

3. The statutes, us originally adopted in 1900,

read:

see. 253.  What crimes may be compro-
MISed. That when a defendant is held to
answer on a charge of misdemeanor, for
which the person injured by the act constitut-
ing the crime has a remedy by a civil action,
the crime may be compromised, as provided
in the next section, except when it was com-
mitted—

First. By or upon an officer of justice
while in the execution of the duties of his
offi'-e;

Second. Riotously: or

Third. With an intent to commit a felony;
or

Fourth. Larccnously.

Laws.Orcg.. Oct. 19. 1864; Hill's Ann.l.aws,
s. 1519, . L

Sec. 254 C%mProm|se by permission « the
court; order thereon. That if the party in-

jured appear before the court Jt which the
defendant is hound to appear, at any time
before trial on an indictment tor the crime,
and acknowledge in writing that he has re-
ceived satisfaction for the injury, the court
may, in its discretion, on payment of the cos,Is
and expenses incurred, order all further pro-
ceedings to be stayed upon the prosecution
and the defendant to he discharged there-
from; but the order and the reasons therefor
must be entered on the journal.

T13P20—19

usurpation of the executive power 1 _eudmg
In_the state district atto,rne¥s office
bring charg?,s (?n Cetermine their dis oﬂ-
tion." We'tind this argument to be with-
out merit,

_In State v. Carlson, the defendant was
indlicted for murder, but the trlail court,
against the staﬂes opRosmon, agreed t?

acegta uilty plea to't eIessor? ense o
manslau t?. No statute or rule permit-
ted the Trial court to accept such a plea

The suﬁ)reme court reversed, flpdm? that
the tria COLertS decision would ,"usurp the
executive function of choosing which
charge to initjate 5h5 P.2d at 272
In Public Defender Agency r, Superior
Court, the trial_court orderéd the state to

fosecute a civil action for child support.
he supreme court similarly concluded that
the separation of Rowgrs doctrine had been
violated, holding that "the Attorney Gener-
al. cannot be conitrolled In ejther his decision
0f wnether to proceed, or in his dlsBosmon
of the proceeding.” 534 P.2d at 950.

, élg _In the present case, there was no
judicial interference with the prosecution’s

Laws Oreg., Oct. 19, 1S64; Hill's Ann.Laws,

s. 1520; Saxon iv Hill. 6 oreg., 383.

_sec. 255, QOrder a bar to another prosecu-

tlon. That the order authorized by the last

section, when made and entered, is a bar to
another prosecution for the same crime.
Laws Oreg., Oct. 19, 1864; Hill's Ann.Laws,
s. 1521, . .
sec. 256. N0 Crime can be compromised,
except. That no crime can be compromised,
nor can any proceeding for the prosecution or
punishment thereof be stayed upon a compro-
mise, except as provided in this chapter.
Laws Oreg., Oct. 19, 1864; Hill's Ann.l.aws,

s. 1522.

The statutes appear unchanged from the origi-
nal version in Comp.L.Ann., tit. XV, ch. 28,
1i§ 2362-2365 (1913); Comp.L.Ann.. §§ 5431-
5434 (1933), and Cmnp.L.Ann., tit. 66, ch. 18,
§§ 66-18-1 to 66—18—4(1948). In 1962, a num-
ber of minor amendments were mjde to the
language of the statutes. SEESLA, clt. 34, § 6.13
(1962). Additionally, the first exception in Sec.
253 was expanded from the original "an officer
of justice"” to "a peace officer or magistrate,” in
1962, SI_A, eh. 34, § 6.13 (1962), and expanded
to "a peace olfieer, judge or magistrate," in
1971. SLA. ch. 8. § 15 (1971). Also, Sec. 255
was consolidated with Sec. 254 ir. 1962. SLA,
eh. 34. § 6.13 (1962).
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initial ‘decision to charge Nelles. Judge
Crutchfield (lid su,bseciuently exercise fis
discretion to dismiss the case, Yet this
dismissal was ex res%y authorized bg the
legislature.  AS | 124'>120, | 1245.130.
There is no suggestion in the civil compro-
mise_ statutes ‘that the court's power to
dismiss is conditioned pon the agreement
of the prosecutar. In fact, the contra
apfears to be the case. See Annot, 4
ALRSd 315 319 (a common congition
precedent undler compromise statutes is the
consent of either the court or the prosecu-
tor).  See also Hoincs v. Barney's Club,
Inc., 28 Cal.3d (3>03 170 CalRptr, 42, 47,
620 P.2d 628, 63 {1980) (in explalnln? the
civil compromise statute, the court stated
that the prosecutor has 1o role in a dismis-
sal of civil compromise). The state has
cited no case purporting to hold that prose-
cutorial consent to a Civil compromise is
necessary as a matter of constitutional law,
and we are aware of none. Because, the
court's authority to com’oromlse misde-
meanors has beén expressly conferred b
the legislature, we find the Present Case
readily dlstlnPwshabIe from State v. Carl-
son and Public Defender Agency v. Supe-
rior Court, and we conclude that there is
HO separation of powers violation made out
ere,
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ment to create additional exceptions is
clearly a matter of legislative, rather than
judicial, concern.4

Moreover, we note that, under the Alas-
ka civil compromise statute, the decision
whether to dismiss or prosecute is vested in
the sound discretion of the trial court, and
no right to dismissal is conferred upon the
accused. In cases of domestic violence that
appear to involve a continuing danger of
injury to the victim, it could” well Te an
abusé of discretion for the trial court to
order dismissal, In the present case, how
ever, the state has nof suggested any ongo-
ing danger to the victin, and the record
contains™ nothing to indicate that Judge
Crutcgfleld abued his discretion in tfis
regard.

(3]  The state further argues that the
civil compromise statute engenders conflict
with the, Alaska Code of Professional Re-
sponsibility, Disciplinary Rule  7-OofA)
which states that' “[a]” lawyer shall ot
resent, participate " In presenting, cr
hreaten to present crimina ch_arlges Solely
to obtain an advantage in a civil’ matter,
See, e% MacDonald™v. Mttsick, 425 F.2)
373 (9th Cir.1070) (prosecutorial misconalict
Where charg|e of resisting arrest was intro-
duced as “b u,d?eon"_behlnd the attempt to
defeat a possible civil action by the arres-

2] The state's next ar%jmen,t Is that tee for false arrest). This rufe is planly

crimes arising from ~ domestic, disputes
should not be’ amenable to civil compro-
mise. Certainly, the state has a valid con-
cern:  that domestic assaults.not go u_nRun-
ished merely because the victims wish to
withdraw their complaints in the hope that
no further abuse will occur. However, the
state cites no_ support for the argqument
that public policy mandates a judicially cre-
ated exception t0 the Civil compromise stat-
ute. The statute, in its current form, does
not exempt domestic disputes. Amend-

4. We note that California has amended the civil
compromise statute to create an exception bar-
ring civil compromise when the injilty arises
from a second willful and knowing violation of
a restraining order imposed to prevent domestic
violence. Cal.I'cnal Code § 1377 (West 1982)
l-itatute amended 1979). It should also be noted
that anv willful infliction of physical injury re-

inapplicable here. " Dismissal of a case
uPon civil_compromise Simpiv does not i
p){ that the case was nroseeuted “solely to
obtain an advantage ina civil matter."3

_ Judge Crutchfield's dismissal of the case
is AFFIRMED.

</0 (I) XSV NUHetR SVSItM>

suiting in n "traumatic" condition upon a coha-
bitant of the opposite sex is a felony under
California law. Cal.Penal Code § 273.5 (Wed
WO) (adopted 1977).

S. The Mute has also argued that Alaska's civil
compromise statute is unconstitutionally vague.
. We f,nd this argument to he frivolous.
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DOMESTIC VIOLENCE

CRITICAL BACKGROUND INFORMATION:

19,259, or 10.2% , of women 18 and over in Alaska were abused by

their spouse or live-in partner in the past 12 months.

(Stockholm/Helms 1986)

63.3% of these women had children who were also abused by the

spouse or live-in partner. (Stockholm/Helms 1986)
Sons who witness their fathers"’ violence have a 1000% greater
rate of wife abuse than sons who do not. (Straus, Gelles, &

Steinmetz 1980)

49,091, or 26% , of Alaskan women have been abused in their lifetime

by a spouse or live-in partner. (Stockhelms/Helms 1986)

There have been 22 domestic violence related deaths in Alaska

(including one Village Public Safety O fficer) over the past

fifteen months. (ANDVSA/CDVSA Survey)

In Alaska, 50% of the female murder victims were killed by their husbands.

(AK Dept, of Public Safety Statistics 1985)

In 1984, 29% o f the homicides in Alaska were family violence homicides.

This compared to a national average of 18% . (FBI Crime Statistics, 1984)
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FOURTH JUDICIAL DISTRICT
604 BARNETTE STREET
FAIRBANKS, ALASKA
99701

enbaso

H.E. (ED) CRUTCHFIELD, Judge w ,
May 4, 1987

Dear Legislator:

In regards H.B.,,122, you will see from the attached m aterial 1 spent many hours

of my own time researching the disposition of domestic assault cases at Fairbanks

in 1985. The Daily News-Miner article enclosed pretty well sums up my position.

I f you w ill read the remarks of the State prosecutor, Karla Welch, concerning the
three state cases that were dismissed by judges in 1985, and then compare the copies
of the 12 cases that she dismissed in 1985 without anytype o f hearing, you may
question her concerns for "getting these people help™

There were 90 domestic assault cases disposed of in the Fairbanks Area in 1985.

There were 45 convictions, 5 acquittals by jury, 14 cases were diverted by the

D istrict Attorney’'s O ffice with conditions, 23 outright dismissals by the

prosecutors, and 3 cases dismissed by judges. These numbers were triple checked
by me and | have challenged anyone to take the master list from 1985as I did,

and come up with different figures.

When judges dismiss cases by civil compromise, the victim appears at a judicial
hearing, is placed under oath, and is questioned regarding possibleintimidation.
When a district attorney dismisses, there is no hearing and no provision for any
counseling or guidance. To my knowledge no assault |V_ charge has ever been dis -
missed by a judge when the defendant had a history of any type of assaultive
behavior, domestic or otherwise; b ut that’s not true o f the prosecutors as the
supplied documents w ill indicate.

H.B. 122 should be defeated and judges allowed to retainand exercise a limited

discretion when the circumstances justify such action.

Thank you very much for your consideration.

Sincerely,

H. E. Crutchfield

D istrict Court Judge

HEC /ek



By KRIS CAPPS

e Staff Writer
rbanks D istrict CourtJudges
they are getting a “bum rap?”
critics who don't like judges
g the discretion to dismiss

ges in domestic violence

TienIn Crisis, Counseling and
-agce-is activelylobbying for
that would prohibitdropping
criminal cases, eyen though
he victim and defendant say
lave worked the problem out
selves. These cases are diffe-
rom domestic violence res-
rigorders, which are.handied

ilcourt.

nestic violence charges are.

tonally dismissed at the re-
of the victim , after a court
ng. Last year, out of more

160 cases, it happened 5 to 10

called a civil compromise,
ito motion when the victim
a statement stating she has
compensated for her injuries
‘ants the case dropped,
trict Court judges this week
they resent inferences from
m\that they have abused the
.vhich they don’t think needs
Jing.
e’re being indicted as insensi-
ind uncaring,” said D istrict
Judge H.E. Crutchfield. “But
»is no abuse ofjudicial discre-
|
s week, Crutchfield said he
hours personally looking at
' fourth-degrde assault and
stic assaultcase filed in 1985,
a news story last week said
"Awas pushing for the court
m to treat dom estic violence
rime and to getthe perpetra-
nto treatment.

said he found a total of 164

" rtimistin Vinfphrp nshg

MS

the number at 10, but a spokesm an

said that includes cases from the

Bush as well. Statistics in that
office list 167 domestic violence
cases. t

According to Crtitchfleld a hear-
ing is always held to make sure the
victim knows exactly what that
means. ButRuth Lister,directorof
WICCA,said women don’t alw ays
know what they are doing.

"We maintain and have often
seen that women are intimidated
by defense attorneys to civilly com -
promise,” Listersaid."Sometimes
they don’t even know the consequ-
encesandw hatthey’re agreeing to.
W hat they’'re agreeing to is drop-
nine the charges.”

“That is not in the interest of
either the victim or the perpetra-
tor,” she said. “He is given the
message that he can commit a
crime and therewillbenoconsequ-
ences. And he doesn’t getany help
in learning how to stop his vio-
lence."

Crutchfield said he found five

cases civilly compromised in 1985.-

One was not opposed by the pro-
secutor. In the second, the defen-
dant had no prior criminal record
of violentbehavior.In the third, the
defendant was already in federal
prison and the victim moved Out-
side. In the fourth, the police just
gave the defendantasummons and
didn'teven arrest him at the time.
He also had no criminal record. In
the fifth, the dismissal was
appealed to the Court of Appeals,
w hich ruled that the judge did not
abuse his judicial discretion. The
dism issal was upheld.

"Does this sound like wholesale
use of discretion?” asked Crutch-
field. “To me, we have other things

to do than get the Legislature to

perceived abuse by judges. Itgives
impression we’'re
this m atter seriouslylJ

A ssistant D istrict Attorney K ar-

la Taylor-W elch prosecutes mostof

are filed with her office. She said
she wasn’t accusing any Judge of.
abusing judicial discretion, butshe
also did notlike to see these cases
civilly com prom ised.

“1 don’t think these cases ar
appropriate forcivilcom prom ise,
shesaid. “Weneed togetthese peo-
ple help.Civilcom promisedoesno
accom plish getting treatm ent.”

A lthough she didn’t know the ex
actrate ofrecidivism ,she said sh
had at least-one former offende
bach incourton Friday. Hisearlie
case had been civilly comprom
ised.

"She said she bad no com plaints
about sentences handed down b
judges in these cases, however
Usually,a first-offender gets a sus-
pendedsentenceand anordertoge
treatment. Repeat offenders ge
jail time, she said.

Judges met with WICCA repre-
sentatives and law enforcmen
officers at noon Friday to discuss
civil compromises, but no resolu
tion wasreached in the m atter and
apparently neither side swayed th
other to their way of thinking.

“lthink its a philosophicaldiffer

ence, said one judge. “1 thin

we’'re gettipg a bum rap.
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JudgesinMassaChusettsA
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GARDNER, Mass., May 1 — Massa- hut it's. 1987 and a_1978 law. In otheT?*
chusetts has started a program In areasfwe get training immediately/®
which all IS0 state district couttjudges after a new”law is passed. That says'*
will be trained in better handling”of something about what people assutqtffi
cases ofdomestic violence.- _ ., you know or the Importance they a* »

The _mandatory training, which' ribe to the Issue— . . -eeeeereiee Trvo
began Thursday, Includes discussion of
thé state's 1978 Abuse Prevention Aci.
|dentifies the traits of abusers and vie-;
tims, end Identifies the dynamics of
theirrelationship. - B
j Half the judges attended this week’s
session at' Mount Wachusetts Com- presentatToifTirtlfirgi'bap; Judge! 1
munity College, and half will be here Roxanne Ballin of Colorado sa?d><:
fora sessionnextFriday, -* womep were the victims in 98 percent's:
Samuel E. Zoll'chiefjudge of the 69 of -f»e domestic violence cases, ¥et,:-
(district courts, , called the - session were often blamed for provoking the.V
provocative,” adding, *This has not violence. She said there has heen
been the best of times™ for the district |ence in abouta quartertoa third of the;'!
courtsand family abuse cases. . marriages In the nation. * I|i

He was referring to complaints last ~ She told thEJudfgesthatm anywomemg
fall from battered Women and theirad- believe they are fallures-'If they caruxe<>
vocates.who said that some judges had keep a peaceful, nurturing home. Thexri
failed to use the law to protect victims are often kept Isolated-from friends qrd
of domestic violence. Three district family members who toyM help them-!
Ic,ourtjud%esare currently underinves- preak' the cycle of abuse — contrition’
tigatlon by Judiciary administrators oothe partof the man, denialof the vio-LL
for theirconductin such cases and bills jence by both parties. Women may ree?i
are in the State Legpslature to make port the violence to the! legal system”
{udges more accountable for their ac- and then recant, the Massachusetts-.
lonsIncourt Judges were told, enabling them to
~  CourtRole ftWoman'sDeath tinue relationships on wilch they afe

The recent protests were set off b Im-
the death last August of a battere _possibleHarm ofCourts &
women, Pamela Nigro Dunn, 22 years Indifference by courts can t<'<.npoii»d;b
old, whose husband has been charged theproblem Immeasurably, Judge B a »
with her murder. Mrs. Dunn had ap- tin'said. "To her the message Is, what's j.
peared before the Somerville district happening at home is Inevitable," shfei*.
court for protection from Mr. Dunn, but said. "Fo¥ him, the court reinforces the
she was harassed and her fears belit- pattern. She’s In more danger thanf"
tled, her attorney, Paula Becker, said shenevercametoccurLIL Jn-~ Ay ;«

inSeptember. " i , Another speaker,
A 1985 reROTt by GOV MIChae| S.< £jlm! an assoclatef fi~ M r'ffi-
Dukakis's Anti-Ciime Council de- ftfVersity of Massachusetts Medical!”

scribed the legal sxstem’s response to
the law as one of "noncompliance.”
The law makes domestic abuse, or the
threat of abuse, a crime and give*
Judges the power toorder offenders
half any abuse, vacate a house a

- temporarily relinquish custody of chi

drenorface criminalcharges.

"All professionals need sessions
this," said Judge Paul F. LoConto
Worcester. “1 wish we had more ol . .Feloney of Carm'V
them." ot U= Dridge said, "We've taken thjsProbIenll;l

sarah M. Buel of the Governor's out of the home with so little back--’
Anti-Crime Council said: "Just having ground
this training helps get out the messaﬂe
that this is a serious crime and tells,
women that the system Is there to pro-: o
tect them. With &ll the publicity, com- . erof Quincy
plaints of domestic violence “in the questioned whether the educational' >
courts have quadrupled since this time sessions would be sufficient to attack V
IastTyear. . . . theErobIems. o

! here'sstlllagroblem with getting ~ "Even If Judges are vigilant,” he *
vacate orders, Often women™ must said, "we need more education and &'m

4

. leave the home. But in Massachusetts, change In the law that requires ths-'i
- with only 30 shelters, for battered court'to link the women up with sup- -A

women, We have to turn away five for Port services that will empower them *
gvery twowe/*'" " to realize they don'thave to be trapped v;

in_an_abusive relationship and" can ,
leave forgood. : <
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IN THE DISTRICT COURT FOR THE STATE OF ALAS5XA

FOURTH JUDICIAL DISTRICT

STATE OF ALASKA

Plaintiff,
DOB:  12/28/65
TIMOTHY J . BLAIR, DOV 12/29/85
Defendant. OFF:  assauvcr IV
NOTICE OF DISMISSAL
T0: District Court o
Fourth Judicial District
604 Barnette Street
Fairbanks, AK 9970.

PLEASE TAKE NOTICE that the above-entitled
action is hereby dismissed pursuant to Criminal Rule 43(a)

A d

DATED, at Fairbanks, Alaska, this q )
Januae y , 1986,
HAROLD M. BROWN
ATTORNEY GENERAL
HARRY L. DAVIS
DISTRICT ATTORNEY
AFFIDAVIT OF MAILING By:

The undersigned hereby Carla Taylorw.elch.
certifies that on the Assistant District
day of January > 198 6
a copy of the‘f—g mg was
mailed to the attorneys of
record.

Ic?;ifyofimron
~yy( 7 '7J|-7 (CJIi.ERK,

Subscribed and sworn to hefore
me the date last written.

Notary Public in ancrfor the
State of Alaska. .
My Commission Expires

Re: FA15-3244-85

day of

Attorney

Copies sent to:

Js

DCC

-fCC_

O0A -

CA -
bA -
PP ,



IN THE DISTRICT COURT FOR THE STATE OF ALASKA

IS

? FOURTH JUDICIAL DISTRICT
. STATE OF ALASKA,
s Plaintiff,
6 DOB: 05/29/44
DOV: 10/13/85
7 CARL E. LUNDBERG, OFF: Assault IV
a AK. ID/OL: 0482897
9 Defendant.
=
10 g
Case No. 4FA-S85-3023 Cr. or
11
NOTICE OF DISMISSAL
12
T0: District Court o
s Fourth Judicial District
604 Barnette Street
1 Fairbanks, Alaska 99701
15 Carl E. Lundberg
2410 PoEpy Lane
16 Fairbanks, AK 99701
s PLEASE TAKE NOTICE that the above-entitled action
9 hereby dismissed pursuant to Criminal Rule 43(a) because
20 victim declines to prosecute.
21 It
DATED, at Fairbanks, Alaska this \SL day of
2 October, 1985
2 HAROLD M. BROWN
ATTORNEY GENERAL
a HARRY L. DAVIS
25 DISTRICT ATTORNEY
26

27

28

29

30

31

32

31

34

Th>.undersigned hereby cerlifics that on the -

«« pioiied to the cllerne>s if trord.

Sub'f'be,l «-d [-L -nore

the dale ion vr f :n.

FA15-2638-85

/| » >ef* !

1*5n

dty
cV<m \

M *

tarla Ta;{lorWeIch
Assistant District Attorney

Copies Milt to-.
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IN THE DISTRICT COURT FOR THE STATE OF
FOURTH JUDICIAL DISTRICT
STATE OF ALASKA
Plaintiff,
VvV S
TIMOTHY J. BLAIR, bok:  12/28/65
DOV : 12/29/85
Defendant, OFF: ASSAULT 1V
No. 4FA-S85-3726
NOTICE 0F DISMISSAL
TO: District Court
Fourth Judicial District
604 Barnette Street
Fairbanks, A K 99701

Public Defender Agency

ALASKA

43 (Ca)

912 Barnette St., Suite 1
Fairbanks, AK 99701
PLEASE TAKE NOTICE that the above-entitled
action is hereby dismissed pursuant to Criminal Rule
in the interest of justice.
AJ

DATED, at Fairbanks,

January 1986 .
AFFIDAVIT OF MAILILING

The undersigned hereby
certifies that on the
ray January 1986
a copy of the foregoing was
mailed to the attorneys of

record.

"fri.

Subscribed and sworn to before
me the date .last written.
Notaifry Public in ancr for the

Alaska. /

Expires:

State of

My Commission

Re: FA15-3244-85

Alaska, this

HAROLD M. BROWN
ATTORNEY GENERAL
HARRY L. DAVIS

DISTRICT ATTORNEY

Karla Taylor-Welch

Assistant District

I certify mot on
coolei of t

CLERK

Attorney

Qpessat
IB
DCC
*FCC-
DA _
CA _
8A _
fPO .



Jubirial district, FAIRBANKS cf~alm

fourth
4 £Uak+ MISDEMEANOR
(ttrimhtnl Qltnnplmnt
AUrintrff
y n4FA-585-3726 tir" & cQ
Timothy *??. BLair _
DOB: 12/28/65 o .
AKOL: 5604011 AS Ix.41.230(2)(3)
ADD: Arctic Drive, North Pole, Alaska ASSAULT IN THE FOURTH DEGREE
P/E: Unemployed prfmhant
Complo.nnnt. Gary D. Cook, Alaska State Trooper
personolly oppeoring belore me and being duly sworn, slotes lhal on or about the 29th -day of
December 19 89 ., at or neor Fairbanks ., in the Fourth JJudicial

District, Stole of Alaska, Timothy J. Blair did unlawfully by words or <conduct recklessly

cause fear of imminent physical injury by shoving Tammye L. Blair causing her
to hit her head against the wall.

All  of which® is a Class A Misdemeanor offense being contrary to and 1in violation
of AS 11.41.230(a)(3) and against the peace and dignity of the State of Alaska.

This complaint is based upon the personal knowledge and investigation of the complain—
ant who responded to a residence off of Arctic Fox Drive 1in North Pole, Alaska,
on a report of Timothy J. Blair, the defendant, holding a knife to the throat
of victim, Tammye L. Blair. Upon arrival at the scene contact was made with Tammye
Blair and Timothy Blair and Tammye Blair stated that Timothy Blair, had taken a
kitchen knife and held it to her throat then taken it away and had also shoved
her causing her to hit her head against the wall. Further based on a statement
of Timothy Blair to the <complainant that he had shoved Tammye Blair, however,
he denied holding a knife to the throat of Tammye Blair.

(SIGNAIURE OF COMPI AINANI)

Sworn to and subscribed before me this .day ol.
133*SLM 960 SEC. 33.30.190 1 (offiddiitie)
* ~ | in*
Approved by me RS /2 o d.g.ygafy 1e-n"
Judge

SV Si



MISDEMEANOR

Jotxtt ai jAlwfca ' 1
(drinmtal (Eonrplaint
plaintiff
(Hr.
CARL E. LUNDBERG z AS 11.41.230 1
DOB  5/29/44 eSAULT 1y (a) ()
SSN  517-46-0404
OLE 0482897 ABrfmbant
ADD 2410 Poppy Lane /
P/E UAF Gregory W. Tanner, Alaska State Trooper.
personally appearing before me and being duly sworn, slates that on or about the 13th day of
October L19 A at or near Fairbanks .in the  Fourth Judicial

District Stale of Alaska Carl E. Lundberg, did recklessly cause physical injury to Bernadette
C. Lundberg by striking her in the face with his fist.

All of which 1is a Class A Misdemeanor offense being contrary to and in violation
of AS 11.41.230(a)(1l) and against the peace and dignity of the State of Alaska.

This complaint is based wupon the investigation of the complainant who vresponded
to 2410 Poppy Lane in reference to a domestic disturbance. Further that upon arrival
the 1investigating Trooper contacted Bernadette Lundberg who was crying and somewhat
hysterical. Further that Bernadette stated that her husband, the defendant, had
struck her in the face with his fist. This complaint 1is further based on the state—
ment of Car] E. Lundberg that he had struck his wife because she had scratched him.
This complaint 1is finally based upon the observations of the complainant who observed
a bruised and swollen area on the left side of Bernadette Lundberg"s face.

Sworn to and subscribed before me this

(SEAL)
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT

STATE 0F ALASKA,
Plaintiff,
Vs
CARL E. LUNDBERG,
AK . ID/O0OL: 0492897
Defendant
Case No. 4FA-S5S85-3023 C
N
TO: District Court
Fourth Judicia
604 Barnette S
Fairbanks, Ala
arl E Lundbe
2410 Poppy Lan
Fairbanks, A K
PLEASE TAKE N
hereby dismissed pursua
victim declines to ros
DATED, a F
October, 1985 .
t
. h
Thi .undersigned hereby terrifies lhat on rho j j
o [TV F jai'li ne
.{4 moiird lo Ih; cllarnc>! m( rtord.
Sufc'fvVl <~d . - s-ore

the dalj ion w e,

e (101

FA15-2638-85

DO

B :

DOV :
OFF:

05729744
10/13/85
Assault 1V

e "¢ .
r.
R -
OTICE 0F DISMISSAL lV f
Or.> '
| District
treet
s k a 99701
rg
e
99701
OTICE that the above-entitled action
nt to Criminal Rule 43(Ca) because
ecute.
.ttt
airbanks, Alaska this 13L day
HAROLD M. BROWN
ATTORNEY GENERAL
HARRY L. DAV IS
DISTRICT ATTORNEY
vairla Taylor-WwWelch
Assistant District Attorney
B de-/
di Chesut .
DoC .
ftt-
- ((_
BA-
RD.
ksa*I-£1
7! / A T _
lo -J<3- flj

fji



IN THE DISTRICT COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT FAIRBANKS, ALASKA

FILED IN OPEN COURT
<y) STATE OF ALASKA, pate "

BY
() CITY OF FAIRBANKS,

Plaintiff,

cASE NO. - I2A"S

NOTICE OF DISMISSAL

Cic X 0 aAw

I  Deefendant, AN sreclw -1-1-X fe
pov g /17-t£/ TS
DOB f

5LEAS£ TAKE NOTICE that the complaint in the above-entitled
case is hereby dismissed pursuant to rule 43 (a), RULE OF CRIMINAL
PROCEDURE.

DATED: P L

(DISTRICT ATTORNEY)

('eTT¥-AT”~© RN eiiH

ewlIfy thet on
3e*» at AW\ fag~w«o»/Nint to>

LESIG



.=0U1l

Fourth 3jubidhl Nstrict, Fairbanks. NMaahn,

MISDEMEANOR

£todt of Aavba
(Grimmal (Complaint

plaintiff AFA-S85-27 66
os *No . m
LYLE BOTT I NT ASSAULT 1V i 1
DOB: 07.28.-50 (ﬁ AS 11.41.:30(a)(1., . -
SSN: 553-86-1548
ADD: Natalie & Brock Roads Sefmbant
North Pole. Alaska )
Comploinonf,_ Carol J. Bott
personally appearing before me and being duly sworn, sloles that on or about the seventeenth _doy ol
September 19. 85 of or neor . Fairbanks inthe Fourth Judicial
District. Slate of Ain.in Lyle Bott did recklessly cause physical injury to Carol J. Bott.
to-wit: by striking her, choking her and causing physical 1injury.
[
All of which 1is a Class A Misdemeanor offense being contrary to and 1in violation

of AS 11.41.230(a)(1l) and against the peace and dignity of the] State of Alaska.

This complaint 1is based upon the observations and investigation of Trooper R. Quinn
who responded to Natalie Road in reference to an assault that occurred at the Bott
residence. Trooper Quinn observed bruises on the complainant®s right, forearm, left
elbow and on the base of her neck on the left side down toward her"™ chest. This
complaint is also based on dirt on the complainant®s back and Jleft arm indicating
she had been 1lyinj on the ground or floor. Further on the statement of the complain—

ant to Trooper R. Quinn that the defendant had choked her, hit her repeatedly and
thrown her down causing her pain.



IN THE DISTRICT COURT FOR THE STATE 0F ALASKA

FOURTH JUDICIAL DISTRICT

STATE OF ALASKA

vV s .
JONATHAN M. BURR, DOB: 03/16/65
DOV: 06725785
Defendant. OFF: ASSAULT 1V
No . 4FA-S85-1805 Cr.
NOTICE 0F DISMISSAL FILED in liie Trial Ccuri3
State of Aln~n. Fnurtli District
TO: District Court
Fourth Judicial District S£P101985
604 Barnette Street
Fairbanks, AK 99701 T_(;|Ocer
D»?vty
Cameron M. Leonard

Assistant Public Defender
912 Barnette, Suite 1
Fairbanks, A K 99701

PLEASE TAKE NOTICE that the above-entitled

action is hereby dismissed pursuant to Criminal Rule 43(Ca)

in the interest of justice.

DATED, at Fairbanks, Alaska, this 10th day of
September , 1985.
HAROLD M. BROWN
ATTORNEY GENERAL

HARRY L. DAV IS
DISTRICT ATTORNEY
AFFIDAVIT 0F MATLING By
The undersigned hereby Karla Tavlior-Welch
certifies that on the /O Assistant District Attorney
day of September 1985

a copy of the foregoing was
mailed to the attorneys of

record.

Subscribed and sworn to before

Y-£~<I 722...
Notary Public in and for the
State of Alaska. /
My Commission Expires:yv.-g/f

Re: FA15-1549-85 Mang

r\0xO-5



<3In ilje district (Cm:rt of tl]jc Jstaie of ~“Insha

FOURTH 3fubirial district, Fairbanks Alaska » i t
1 fT S Y%A
i r.
&izdt ofjAIaBba MISDEMEANOR
(Criminal (Complaint
4FA-585-1805 'V?;LO,:___S: £E1E .y
DC mmmem e Sr. -
JOHN M. BURR ov:
DOB  03/16/65 AS 11.41.230(a)(1) ORI+ v liu
SSN 574-64-53009 ASSAULT 1V

ADD 1 Mile Nelson Road
P/E Eagle Chevron. Fairbanks1l

Comploinonl, . John Roberts, Alaska State Trooper,
personolly appearing belore me and being duly sworn, stales lhot on or aboul the. 25th _doy of
June 85 ot or near . Fairbanks ,in the. rourth Judiciol
District. State of Alaslo. John M. Burr, did unlawfully and recklessly cause physical injury

to T'anis E. Joiner, by slapping her in the face and throwing her down on the floor,
causing her to strike her head on the sofa.

All of which 1is a Class A Misdemeanor offense being contrary to and 1in violation
of AS 11.41.230(a)(1l) and against the peace and dignity of the State of Alaska.

This complaint is based wupon the statement of the victim, Tanis Joiner, to the
complainant that the defendant, John Burr, beat her up and dragged her inside of

the residence. Further based on the observations of the complainant who observed
a large welt and red marks on the forehead of the victim. Further based on the
statement of the defendant that he slapped the victim and pushed her down after
she slapped him. Finally based on the defendant being placed under citizen"s arrest

by the victim in the presence of Troopers Roberts and Cook.

I5IGNAIURE OF COmpiainanl)

Sworn to and subscribed before me this. riny nf — 19

(SEAL) <7?

/ J msiRif! L.mr.p

Atce - f a \%
03 03« Min



DATE
7

Deputy Clerk

IN THE DISTRICT COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT FAIRBANKS, ALASKA

(>6 STATE OF ALASKA,
() CITY OF FAIRBANKS,

Plaintiff,
CASE NO ¢\ s
v NOTICE OF DISMISSAL
s | COUNT.
DOB:1111x)£Co Defendant CHARGE: A " J U rJ|
ey 1/ Ty s

please TAKE NOTICE that the complaint in the above-entitled
case is hereby dismissed pursuant to Rule 43(a), RULE OF CRIMINAL
PROCEDURE.

DATED: 7 b< i K
(

(DISTRICT ATTORNEY)
(me Y -ATTORNEY)-

! Car|t|\|/|fy that 09\ i war* »tnt tot

ki Py

Copies sent .

2)



1

£3n iljc Jlistrict (tfmiri of t\E IBlaie of Alasith T *ex>..
. \if} Qi orocem
FOURTH 3Juhirinl “istrict, FAIRBANKS (Alaska

APR 11l '385

J&LXtr 0i ,AU»ka MISDEMEANOR

0s
NAME : David E. Paxton
DOB: 11/28/50 AS 11.41.230 (3) rorri 1o~
SSN: 574720-3149 ASSAULT FOURTH DEGREE iMooV li-co
ADD: 3.0 mi Goldstream Road, "™, A"
Comploinoni, Sergeant Robert L. Barnes. Alaska State Troofe/Sc,

personolly oppeoring before me and being duly sworn, stoles (hot on or about the. 16th .doy of

April 19 85 ol or npnrFairbanks , in the Fourth _Judicial
District, State of Alnsin David E. Paxton unlawfully by action and conduct recklessly

placed another person in fear of imminent physical injury.

All of which 1is contrary to and in violation of AS 11.41.230 (3) and against the
peace and dignity of the State of Alaska.

This complaint 1is based upon the statement of Myron T. Porter, that he observed
a pickup stop on the roadway 1in front of the Fine Arts Building on the Uof A camp
and a man force a screaming woman 1into the vehicle.This complaint is also based
upon the statement of Debra M. Bates that the defendant, her husband, did force
her into their pickup and took her home. Further, that she was placed 1in fear

when the defendant grabbed her off the street, and that she struggled to get free
and was forced into the vehicle against her will.

"er9eeld- Ast
<S IStftalURE OfCOMPUINANtI
Sworn to and subscribed before me this H a dayof_i*" 19737
(SEAL) - uNluocSL MV\ . (h(XdL

Bor* * \ J UM

*M-K OF CASH (Type or Print) CWNF.ROr CASH (Signature)
i/~ g -0 a/l .u P f3 ;/r< & X -_W =+ ¢ .
JDP.ES5 PHONE

filSCUInr.D AND SWORN TC before nc- this cay of o nt
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT

co
O cb o cm
STATE OF ALASKA, -n cD
o —i
51/ 2?2 s (>
Plaintiff, <
[} CcoO
r~
V'S . m 'm
3D CIII A
WILLIAM a. stevens, DOB P
476757 co 2 £
DOV 4/26/85 0
Defendant OFF Assault 1V 6b no -H 1=
cn  CO
Case No. 4FA-S85-1119 Cr.
NOTICE 0F DISMISSAL
TO: District Court
Fourth Judicial District
604 Barnette Street
Fairbanks, A K 99701
Public Defender Agency
PLEASE TAKE NOTICE that the above-entitled
action is hereby dismissed pursuant to Criminal Rule 43(Ca).
DATEETat Fairbanks, Alaska, this_ day
May TZ1985.
of
NORMAN C. GORSUCH
ATTORNEY GENERAL
HARRY L. DAVIS
DISTRICT ATTORNEY
AFFIDAVIT 0F MATLING?®J
The: undersigned hereby Karla Taylor-ffielch 3
ceftifiies that{ oR the- Assistant District AAtktorney
day of
a copy of the Foregoing was
mailed to the attorneys of
record. /) N zfl
I nnlly thet on k il
?
Subscribed and sworn-®"to before g " f t r / T ' P9
me the date last written.

L j./JAJEtr

Notary Public in
the

anrf-for
ofainot.



,3» tlje Strict Court of the ,S»nfr of Al,,. "

eeini 111 3lubirial *btrict, Fairbanks “lasha

2 R*CT
MISDEMEANOR h,-'C/ 1
i'f A i n - un_
(Erimmal Complaint

~plainirff
\M y A FA-S85-1119 dr. ay

WILLIAM A. STEVENS

NOB 4/6/57 ASSAULT 1V

ADO Aurora Motel #7, Fbx. AS 11.41.230(a) (1)
P/E Shakey"s - River Mall, FbgKmbant

Comploinont,. Gregory W. Tanner, Alaska State Trooper,
personally appearing before me and being duly sworn, states that on or about the. 26th .day of
April 19 85 at or near. Fairbanks in the  Fourth -Judicial

District State of Aloska William A. Stevens did unlawfully and recklessly cause physical
Injury to Ulla Stevens, by striking her in the head.

Ail of which 1is a Class A Misdemeanor offense being contrary to and in violation
of AS 11.41.230(a)(1) and against the peace and dignity of the State of Alaska.

This complaint 1is based upon the observations and investigation of the complainant
who was dispatched to the Aurora Motel apartment #7 1in reference to a domestic distur—
bance at that location. Further that the complainant found the defendant outside
of the apartment and found Ulla Stevens, the defendant®"s wife, inside of apartment
If7. Further that Ulla Stevens advised the complainant that the defendant had struck
her in the head with what she believed to be a blunt instrument of some kind. This
complaint 1is further based on the observations of the complainant who observed a
small laceration on the forehead of Ulla Stevens and a bruised bump on the left side
of Ulla Stevens®s forehead. Further on the complainant®s observations of blood on
the face of Ulla Stevens and also on the floor of the bathroom inside the residence.

(SIGNATURE OF COMPLAINANIl

Sworn to and subscribed before me this. .doy of
SEAL
¢ ) jusct /nan
*aj A~ .viiuuxosJULIL CiA-pXJ.CS I
APPROVED:
DATE
ONERATED *
DISTRICT ATTORNEY Ptf J "
APPROVED: Y g g

DATE Clak



of Alaska

.. Foom _ 247
99701
452-1565

A

:

Phon

Fourth Judicial District, State
64 Bamette St
Fairbanks

in

STATE OF ALASKA,

FOURTH JUDICIAL DISTRICT

run district court for tjie state of alaska

Plaintiff,
vV s,
02 D
NEAL CHARLIE, JR. DoB 10.20.63 ; -i
DOV : 6.23.85 co
Defendant OFF Assault in the Fourth Degree
COUNT 1: Assault in the Fourth Degree
Case No. 4FA-S8S85-1795
NOTICE 0F DISMISSAL
TO: District Court
Fourth Judicial District
604 Barnette Street
Fairbanks, A K 99701
Neal Charlie, Jr .
General Delivery
Minto, A K 99758
PLEASE TAKE NOTICE that the above-entitled
action is hereby dismissed pursuant to Criminal Rule 43 (Ca)
in the interest of justice.
rjv —
DATED at Fairbanks, Alaska, day
of July / 198 5.-
NORMAN C. GORSUCH
ATTORNEY GENERAL
HARRY L. DAVIS
DISTRICT ATTORNEY
AFFIDAVIT 0F MATLING
he undersigned hereby Karla Taylor-WwWelch
certifies that on the Assistant District Attorney
day of July " 1985
a copy of the foregoing was |cart|fy|h0f0n/\ | A
mailed to the attorneys of coplei ‘of fkM form wer« itnt fo>
CtERKi m R
record, (n/a - defendant)
Cops el Is.
Subscribed and sworn to before
me the date last written.
/nu3d.jcd, tf. -JCazkcc \sco U
Notary Puhlic in and for
the Stater of Alaska. ,
My Commission Expires : Y A A ucCo

LRi5_£j

FA1 R-1 Rdn-RR

W,



<3t ifje jStairicl (Court of itic JMate of "laaka
rouren  RNINAI gistrirf, Fairbanks Arefm

MISDEMEANOR
£fodt of (Alaska

(Crmtmal (Complaint

PlaintiE A 4FA-S85-1795A

NEAL CHARLIE, JR.-

DOB: 10/20/63 AS 11.41.230(3)
SSN: 574-48-6506 ASSAULT IN THE FOURTH DEGREE
ADD: Minto, Alaska ABeftnbnnt
/
Comploinont, Larry Charlie, Village Public Safety Officer.
personally appearing before me and being duly sworn, stoles (hot on or about the 23rd doy of
June .19_85_ _, otor near Minto . in the Fourth Judicial

District State of Alaska, Neal Charlie, Jr., did wunlawfully and recklessly assault Vivian
Charlie by shoving her and putting her in fear for her safety and the safety of

her 1 year old child.

All of which is contrary to and 1in violation of AS 11.41.230(3) and against the
peace and dignity of the State of Alaska.

Thiscomplaint is based on the investigation and observations of the complaint
who responded to Vivian Charlie®"s residence 1in Minto and found the defendant in
the house inanintoxicated condition. On the statement of Vivian Charlie that
the defendant had shoved her and broke a window. Also on the statement of Ray
Allen Monroe that the defendant entered the house, shoved Vivian and punched out
the window.

(SIGNAIURE of COmPiainanii

Sworn to and subscribed before me this

(SEAL)
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oa y A FA=j~85-2253 arr ;

AS 11.41730 (a)(1)
ASSAULT IN- THE FOURTH DEGREE

ABrfeniant
JAM! REIDL, A Private Citizen

ROBERT ANTOINE

Comploinonl,

personally appearing before me and being duly sworn, stoles that on or oboul the. 4th .day of

August 85 Fairbanks

19. ,,» at or near . Fourth

, in the JJudicial

Oistrin  sint« ni Ainsin  R°BERT ANTOINE did unlaw fully and recklessly cause physical injury
to JAMI REIDL by'striking her. “

All of which is a Class A Misdemeanor offense, being~rContrary to and iniviolation of
AS 11.41.230(a)(1l) and against the peace and dignity of the State of Alaska.

This complaint is based on the statement of the complainant who states that the Defendant
came to 2010 Lisga, after threatening the complainant-over the phone that he was going to
come over and slap her. The Defendant did grab the complainant and slapped her in the
face. This complaint is also based on statements of witnesses, NICHOLE ANTOINE and MARK
VARSHO, that the Defendant came to 2010 Lisga and grabbed the complainant and slapped her
in the face. This complaint is also based on the observations of OFFICER A.L. HORNBECK
that the complainant has bruising to the right arm, and redness to the left side of her
face.
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Roger Morrow, an that he called her a "liar" and "fucking
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ace wit a ope hand, causing a bruise o her upper-left
cheek. he victim struggled free and ran outside the resi
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trid. Siote of Alosko Benno H. Cleveland, did wunlawfully and vrecklessly, by words or

induct, cause "fear of imminent physical 1injury to Terry Rees, by shoving her and
loking her.

11 of which is a Class A Misdemeanor offense being contrary to and 1in violation
AS 11.41.230(a)(3) and against the peace and dignity of the State of Alaska.

tis complaint is based upon the statement of Terry L. Rees that an argument erupted
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NOTICE: This opinion is subject to formal correction
before publication in the Pacific Reporter. Readers

are requested to bring typographical or other formal
errors to the attention of the Clerk of the Appellate

Courts, 303 K Street, Anchorage, Alaska 99501, in
order that corrections may be made prior to permanent

publication.

THE COURT OF APPEALS OF THE STATE OF ALASKA

STATE OF ALASKA,

Appellant, File No. A-995

V. O P I N I O N

BRUCE NELLES,

Appellee. [No. 578 - February 7, 1986]

~ _j\ppeal. from the District Court of the State of Alaska,
[fourth Judicial District, Fairbanks, H. E. Crutchfield,

| udge.
ppearances: Jeffery O'Bryant, Assistant District
Attorney, Harry L. Davis, District Attorney,
Fairbanks, eand Harold M. Brown, Attorney General,
v* lJuneau, for Appellant. Raymond Funk, Assistant

j .Public Defender, Fairbanks, and Dana Fabe, Public
mt Defender, Anchorage, for Appellee.

5 (Before: Bryner, Chief Judge, Coats and Singleton,
- (Judges.

ti

1
* iBRYNER, Chief Judge.

The state appeals from a district court dismissal of a

t
misdemeanor assault charge against Bruce Nelles. Judge H.E. Crutchfield

dismissed the charge pursuant to the misdemeanor civil corroromise statute.

We affirm.
BACKGROUND

While intoxicated, Nelles struck his girlfriend, Mary M. Henry,

on the mouth with his fist. Henry's injury required four stitches. She

filed a citizen arrest form seeking Nelles' arrest.



At a Dbail hearing before Judge Crutchfield, Nelles'attorney
moved for dismissal. He submitted a statement titled "Compromise of
Criminal Action,” which was signed by Henry and stated:

Comes now the injured party in the above-entitled
action, Mary Henry, and hereby acknowledges that he/
she has received satisfaction for the injury to his/her
person and further states that he/she does not wish to
proceed with this action, since he/she has received
satisfaction for injury tohis/her person from the
Defendant, Bruce Nelles.

The state opposed Nelles' motion for dismissal. The court allowed Nelles'
counsel to examine Henry under oath. Henry testified that she and Nelles
intended to marry, that he had never assaulted her on any other occasion
during their oneyear together, that none of her clothes hadbeen torn,
thatshe' had notincurred any medical expenses, that she was unemployed
at the time of the assault, had lost no wages, and that she did not want
any civil compensation from Nelles.

Judge Crutchfield further questioned Henry:

Court: (to witness) | don't know whether Mr. Wildridge, in
taking this written statement from you, explained the
provisions of Title 12.45.120-130, which I'm obviously
looking at. And, | think the basis for this is to not
prosecute some cases but by the same time the legisla-
ture recognizes that the court system andthe police,
and the prosecutor should not be some type of a buf-
fer zone and have their time taken up with boy-girl
relations, okay?

Henry: | understand.

Court: And, there's some provisions for costs and I've never

been clear about who the costs should be assessed
against, whether it's the defendant or the witness who

brings the charges, and, then -- you are aware, of
course, that there's a possibility that if | grant it,
that | may, based upon the court's time and every-
body s time, | may have to assess some costs -- before

"it would be dismissed? Did you understand that?

Henry: (inaudible)



Court: Okay.

Court: You're not frightened of Mr. Nelles | take it then,
you, he didn't try to talk you into doing this or
threatening you in any way?

Henry: No.

Judge Crutchfield initially denied Nelles' motion to dismiss.
After Nelles moved for reconsideration, however, Judge Crutchfield
ordered the case dismissed "pursuant to the civil compromise provisions"
and "upon payment of $100 costs." The state has appealed the order of

dismissal.
DISCUSSION

"In theory there should be no compromises of criminal cases.”
Miller, The Compromise of Criminal Cases, 1 So. Cal. L. Rev. 1 (1927).
And in practice, "the civil and criminal law operate independently of one
another so that resolution of a victim's civil rights and remedies has no
effect upon criminal prosecution.” People v. Moulton, 182 Cal. Rptr. 761,
766 (Cal. App. Dep't. Super. Ct. 1982). "An exception to this principle
exists, however, where a statute specifically authorizes a compromise of
the criminal, as well as the civil, liability arising out of certain conduct.”
Annot., 42 A.L.R.3d 315,318, § 2[a], Many states, including Alaska,
have adopted such statutes, allowing judicially-sanctioned compromises and

dismissals of criminal charges.1

l. AS 12.45.120-.140; Ariz. Rev. Stat. Ann. § 13-3981
Cal. Penal Code § 1377-79 (West 1982); Idaho Code Ann. § 19-3401-3403

(footnote continued)

(1978);



It appears that Alaska®s civil compromise statutes derived from
the same source as most other similar statutes, a 1813 New York statute

that read:

That in all cases where a person shall, on the com-
plaint of another, be bound by recognisance to
appear, or shall, for want of surety, be committed, or
shall be indicted for an assault and battery, or other
misdemeanor, to the injury and damage of the party
complaining, and not charged to have been done riot-
ously or with intent to commit a felony, or not being
an infamous crime, and for which there shall also be a
remedy by civil action, if the party complaining shall
appear before the magistrate who may have taken the
recognisance, or made the commitment, or before the
court in which the indictment shall be, and acknowl-
edge to have received satisfaction for such injury and
damage, it shall be lawful for the magistrate in his
discretion to discharge the recognisance, &c. or for
the court also in their discretion, to order a nolle
prosequi to be entered on the indictment.2

(footnote 1 continued)

(1979); Mass. Gen. Laws Ann. ch. 276, § 55 (West 1972); Nev. Rev.
Stat. § 178.564-568 (1983); Okla. Stat. Ann. tit. 22, § 1291-94 (West
1958); Or. Rev. Stat. § 135.703-709 (1983); Pa. Stat. Ann. tit. 19, 26
(Purdon 1964); Utah Code Ann. 88 77-50-1 to -3 (1978).

2. In large part, the laws of Alaska are derived from those of
Oregon. F. Brown, The Sources of the Alaska and Oregon Codes, Part I,
2 U.C.L.A-Alaska L. Rev. 15, 16 (1972). The Alaska civil compromise
statutes appear to first have been adopted in 1900 and to have been
derived from the Oregon Civil Compromise Statutes. See Ann. Alaska

Codes, Pt. Il, ch. 28, 8§ 253-256 (Carter 1900) (the Alaska statute refers
to the Oregon law, presumably as its source). See infra, n.3. The
Alaska statutes also had virtually identical wording to the Oregon statutes.
Compare Ann. Alaska Codes, Pt. IlI, ch. 28, §§ 253-256 (Carter 1900) with
Gen. Laws of Or., Code of Crim. Proc., ch. XXX, 8§ 315-318 (Deady
1845-1864); renumbered, Ann. Laws of Or., Crim. Code. tit. I, ch. XXX,
88 1519-1522 (Hill 1892); renumbered, Or. Laws, tit. XVIII, ch.XV, 8§

1696-1699 (Lord 1910).

The laws of Oregon, and therefore Alaska, are derived in large
part from those of New York. Although, "[t]lhe major borrowing took
place in Oregon in 1853-1854 . . . Oregon’s celebrated Judge Matthew P.
Deady and others reworked the Oregon law in 1862-1864, using as their
major sources the 1854 codes and the draft codes prepared for New York
by a commission by David Dudley Field. The Field Commission had also
relied heavily on the older New York statutes . . . . F. Brown, The

(footnote continued) 4



1 N.Y.R.L.

765 (Cal.

§ 19 (1813), quoted in People v. Moulton, 182 Cal. Rptr.

761,

App. Dep't. Super. Ct. 1982). The purpose of the statute was

to encourage the amicable resolution of disputes that were primarily private

in nature:
The policy underlying compromise statutes was
explained by the New York Commissioners on Practice
and Pleading in 1849 as follows:
There are many cases, which are technically
public offenses, but which are in reality
rather of a private than a public nature,
and where the public interests are better
promoted by checking than by encouraging
criminal prosecutions. Of this class are
libels, and simple assaults and batteries; or
those which according to [the civil
compromise statute], are not committed by or
upon an officer of justice, while in the
execution of theduties of his office, or
riotously, or with an intent to commit a
felony. With these exceptions, cases of this
nature have by the policy of our statutes,
always been considered fit subjects of
compromise . . . ; a policy which has been
carried by the courts, still further than the
terms of the statute.
People v. Moulton, 182 Cal. Rptr. at 766 (citations omitted).
Alaska's civil compromise statutes are contained in AS
12.45.120-12.45.140, which state:
Sec. 12.45.120. Authority to compromise
misdemeanors for which victim has civil action. When
a defendant is held to answer on a charge of mis-
demeanor for which the person injured by the act
constituting the crime has a remedy by a civil action,
the crime may be compromised except when it was
committed
(1) by or upon a peace officer, judge or magis-
trate while in the execution of the duties of that
office;
(footnote 2 continued)
Sources of the Alaska and Oregon Codes, Part IlI, 2 U.C.L.A. - Alaska L.

Rev. 87 (1973).



(2) riotously;
(3) with an intent to commit a felony;
(4) larcenously.

Sec. 12.45.130. Acknowledgment of satisfaction
by injured party. |If the party injured appears before
the court in which the defendant is bound to appear,
at any time before trial, and acknowledges in writing
that satisfaction has been received for the injury, the
court may, on payment of the costs incurred, order
the prosecution dismissed and the defendant
discharged. The order is a bar to another prosecution
for the same crime.

Sec. 12.45.140. Compromise or stay upon com-
promise by other means prohibited. A crime may not
be compromised or the prosecution or punishment upon
a compromise dismissed or stayed except as provided

by law.3
3. The statutes, as originally adopted in 1900, read:
Sec. 253. What crimes may be compromised.

That when a defendant is held to answer on a charge
of misdemeanor, for which the person injured by the
act constituting the crime has a remedy by a civil
action, the crime may be compromised, as provided in
the next section, except when it was committed--

First. By or upon an officer of justice while in
the execution of the duties of his office;

Second. Riotously; or

Third. With an intent to commit a felony; or

Fourth. Larcenously.

Laws. Oreg., Oct. 19, 1864; Hill’'s Ann. Laws, s.

15109.
Sec. 254. Compromise by permission of the
court; order thereon. That if the party injured

appear before the court at which the defendant s
bound to appear, at any time before trial on an
indictment for the crime, and acknowledge in writing
that he has received satisfaction for the injury, the
court may, in its discretion, on payment of the costs
and expenses incurred, order all further proceedings
to be stayed upon the prosecution and the defendant
to be discharged therefrom; but the order and the
reasons therefor must be entered on the journal.

Laws Oreg., Oct. 19, 1864; Hill's Ann. Laws, s.

(footnote continued)



In this case, the state initially contends that these statutes
violate the separation of powers doctrine. The state relies upon State v.
Carlson, 555 P.2d 269, 271-72 (Alaska 1976), and Public Defender Agency
v. Superior Court, 534 P.2d 947, 951-52 (Alaska 1975). It argues that the
district court's order of dismissal amounts to "a usurpation of the exec-
utive power residing in the state district attorney's office to bring charges
and determine their disposition.” We find this argument to be without
merit.

In State v. Carlson, the defendant was indicted for murder, but

the trialcourt, against the state's opposition, agreed to accept a guilty

(footnote 3 continued)
1520; Saxon v. Hill, 6 Oreg., 383.

Sec. 255. Order a bar to another prosecution.
That the order authorized by the last section, when
made and entered, is a bar to another prosecution for
the same crime.

Laws Oreg., Oct. 19, 1864; Hill's Ann.Laws, s.
1521.

Sec. 256. No crime can be compromised, except.
That no crime can be compromised, nor can any
proceeding for the prosecution or punishment thereof
be stayed upona compromise, except as provided in
this chapter.

Laws Oreg., Oct.19, 1864; Hill's Ann.Laws, s.

1522.
The statutes appear unchanged from the original version in
Comp. L.Ann., tit. XV, ch. 28,88 2362-2365 (1913); Comp. L.Ann., 8§
5431-5434 (1933), and Comp. L. Ann., tit. 66, ch. 18, §866-18-1 to
66-18-4 (1948). In 1962, a number of minor amendments were made to the

language of the statutes. See SLA, ch. 34, § 6.13 (1962). Additionally,
the first exception in Sec. 253 was expanded from the original "an officer
of justice" to "a peace officer or magistrate,"” in 1962, SLA, ch. 34, § 6.13
(1962), and expanded to "a peace officer, judge or magistrate,” in 1971.
SLA, ch. 8, 8 15 (1971). Also, Sec. 255 was consolidated with Sec. 254
in 1962. SLA, ch. 34, § 6.13 (1962).



plea to the lesser offense of manslaughter. No statute or rule permitted
the trial court to accept such a plea. Thesupreme court reversed,
finding that the trial court's decision would "usurp the executive function
of choosing which charge to initiate. . . ." 555 P.2d at 272. In
Public Defender Agency v. Superior Court, the trial court ordered the
state to prosecute a civil action for child support. The supreme court
similarly concluded that the separation of powers doctrine had been
violated, holding that "the Attorney General cannot be controlled in either
his decision of whether to proceed, or in his disposition of the
proceeding.” 534 P.2d at 950.

In the present case, there was no judicial interference with the
prosecution's initial decision to charge Nelles. Judge Crutchfield did
subsequently exercise his discretion to dismiss the case. Yet this
dismissal was expressly authorized by the legislature. AS 12.45.120,
12.45.130. There is no suggestion in the civil compromise statutes that
the court's power to dismiss is conditioned upon the agreement of the
prosecutor. In fact, the contrary appears to be the case. See Annot,,
42 A.L.R.3d 315, 319 (a common condition precedent under compromise
statutes is the consent of either the court or the prosecutor). See also
Hoines v. Barney's Club, Inc., 170 Cal Rptr. 42, 47 (Cal. 1980) (in
explaining the civil compromise statute, the court stated that the
prosecutor has no role in a dismissal of civil compromise). The state has
cited no case purporting to hold that prosecutorial consent to a civil
compromise is necessary as a matter of constitutional law, and we are
aware of none. Because the court's authority to compromise misdemeanors
has been expressly conferred by the legislature, we find the present case

readily distinguishable from State v. Carlson and Public Defender Agency



v. Superior Court, and we conclude that there is no separation of powers
violation made out here.

The state's next argument is that crimes arising from domestic
disputes should not be amenable to civil compromise. Certainly, the state
has a valid concern: that domestic assaults not go unpunished merely
because the victims wish to withdraw their complaints in the hope that no
further abuse will occur. However, the state cites no support for the
argument that public policy mandates a judicially created exception to the
civil compromise statute. The statute, in its current form, does not
exempt domestic disputes. Amendment to create additional exceptions is
clearly a matter of legislative, rather than judicial, concern.'*

Moreover, we note that, wunder the Alaska civil compromise
statute, the decision whether to dismiss or prosecute is vested in the
sound discretion of the trial court, and no right to dismissal is conferred
upon the accused. In cases of domestic violence that appear to involve a
continuing danger of injury to the victim, it could well be an abuse of
discretion for the trial court to order dismissal. In the present case,
however, the' state has not suggested any ongoing danger to the victim,
and the record contains nothing to indicate that Judge Crutchfield abused

his discretion in this regard.

**, We note that California has amended the civil compromise
statute to create an exception barring civil compromise when the injury
arises from a second willful and knowing violation of a restraining order
imposed to prevent domestic violence. Cal. Penal Code § 1377 (West 1982)
(statute amended 1979). It should also be noted that any willful infliction
of physical injury resulting in a "traumatic” condition upon a cohabitant of
the opposite sex is a felony under California law. Cal. Penal Code § 2735
(West 1970) (adopted 1977).



The state further argues that the civil compromise statute
engenders conflict with the Alaska Code of Professional Responsibility,
Disciplinary Rule 7-105(A), which states that "[a] lawyer shall not
preseat, participate in presenting, or threaten to present criminal charges
solely to obtain an advantage in a civil matter." See, e.g., MacDonald v.
Musick, 425 F.2d 373 (9th Cir. 1970) (prosecutorial misconduct where
charge of resisting arrest was introduced as "bludgeon" behind the attempt
to defeat a possible civil action by the arrestee for false arrest). This
rule is plainly inapplicable here. Dismissal of a case upon civil compromise
simply does not imply that the case was prosecuted "solely to obtain an
advantage in a civil matter."s

Judge Crutchfield s dismissal of the case is AFFIRMED.

5. The state has also argued that Alaska’s civil compromise
statute is unconstitutionally vague. We find this argument to be frivolous.
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District, State of Alosko, Gordon C. Reed, did wunlawfully and intentionally place Vivian
D. Reed in fear of imminent serious physical 1injury by striking her and pushing
her down and stating that they were going to duke it out.

All of which 1is a Class A Misdemeanor offense being contrary to and in violation
of AS 11.41.23C(a) (3) and against the peace and dignity of the State of Alaska.

This complaint 1is based upon the statement of Vivian D. Reed that Gordon C. Reed
told her they were going to duke it out; on her statement that he struck her several
times and pushed her down; upon the statement of Rachel L. Nowlin that she heard
the altercation; and upon the observation of the complainant which revealed Vivian
D. Reed had two scrape marks on her right forearm which appeared to have been freshly

made .
REED, .GORDON COLEMANV
69-153 -TR i
69-237 wmaive
F69—787 Basic Speed?" :
74-1547 |S&SW & S L vy (order-of-cloaure)
F74-6312: 69-3087 wie
- - ; . 69—3236 Petty Larceny!
PR e R T RT0-317T ke, aver.. oy

Assist or Encourage..;

Curfew Violation

72—1669 Racing
73'6116 Improper turij
CT. 11 Refuse BA?.CE.Z111.

® tGNAIURE OF COHRRiNAN 11
Sworn to ond subscribed before me this. doyo (_~ A D "1 19¢
REED, Gordon C. e ..
12-30-50 »\* "V - V Of\ Sr

4FA-S85-186 Assault IV ™ ;m
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THE DISTRICT COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT

STATE OF ALASKA

Plaintiff,

GORDON REED

Defendan

4 FA-S85-2292

TO: Dis

Fou
604

Fai

Gor

P.O.

Fai

PLE

action is

hereby di

t .

Cr

NOTICE OF D
trict Court
rth Judicial D i
Barnette Stre
rbanks, A K 99
don C Reed

B o x 58198
rbanks, A K 99
ASE TAKE NOTIC
ismissed pursu

in the interest of justice.

DATED, at Fairbanks, A
August 1985 .
AFFIDAVIT OF MAILING

The undersigned hereby
certifies that on the / n
day of August 1985
a copy of the foregoing was
mailed to the attorneys of
record.
J o,

Subscribed and sworn to before
me the date last written.
mH a ,it# if. SU > akju> <50aU
Notary .Public in and for the
State "of Alaska. SI—')!7'#?/_
My Commission Expires: / 1fsD J
Re: FA15-1932-85

n
DOB: 12/30/50 VA
DOV : 07/728/785
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]
DEGRBIF - n'
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701
711
E that the above-entitled
ant to Criminal Rule 43 (Ca)
a
laska, this 1 day of
HAROLD M. BROWN
ATTORNEY GENERAL
HARRY L. DAV IS
DISTRICT ATTORNEY

., - tFTIOeLIW-

Karla

Assistant

Taylor-Welch

District Attorney






HOUSE COMMITTEE REPORT

Date referred: 4/24/87 FURTHER REFERRAI‘SZ
\%
DATE:.
i o S e
The Finance Committee has considered HB 123
"An Act relating to the issuance of international airport revenur bonds; and
providing for an effective date."
REQQMMKHDS :
[ ] replace with [ ] the same title
[ 1 attached amendment(s) [ 1 anew title
do pass
do not pass
no recommendation
individual recommendations
] additional referral to the Committee
letter of intent
ATTACHES HEW FISCAL NOTE(S) :
[ 1 fiscal impact [ ] same as previous fiscal note
zero fiscal note published
T 1 zero with analysis TyQ sane as
/ note Dub
AL
PCQML- 60 UL
fI™NAIQVHSC.
\VPW ~

"t Ce.

v

Chairmanl3 signature
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/.1



No. 3

STATE OF ALASKA 1987 LEGISLATIVE SESSION \
FISCAL NOTE

Bill Version: HB 123

REQUEST: Publish Date: HOUSE 4/24/87
Revision Date: Agency Affected: Department of Revenue
Title: Issuance of International BRU: Treasury

Airport Revenue Bonds

Sponsor: Rules by Request of Governor Components:,

Requestor: House Transportation

EXPENDITURES/REVENUES: (Thousands of Dollars)
FY 89 1 FY 90 1FY 91 1FY 92

1 L FY 87 1FY 8 1
1 OPERATING ! i | | | |
I PERSONAL SERVICES ! 1 1 1 1 -
| TRAVEL I I 1 -1 1 i
j CONTRACTUAL I -1 1 -1 1 -
| SUPPLIES | 1 1 - 1 1 - i -
j EQUIPMENT ! - 1 -1 -1 1 - i
j LANDS & STRUCTURES j - 1 - 1 - 1 1 - I
| GRANTS, CLAIMS j - -~ 1 T 1 -
1 MISCELLANEOUS 1 - ] -1 1 -
1 TOTAL OPERATING 1 - 1 1 -1 1 -
1 CAPITAL 1 - 1 i 1 1 1 - i -
1 REVENUE 1 -1 T -1 1 -
FUNDING: (Thousands of Dollars)
| GENERAL FUND | 1 1 1 1 -
| FEDERAL FUNDS ! 1 -1 -1 1 -
| OTHER I - 1 1 1 1 i
1 TOTAL 1 -1 1 -1 1 -
POSITIONS:
| FULL-TIME | - | 1 1 1 - i
| PART-TIME j - 1 1 - 1 1 - i
1 TEMPORARY 1 - 1 -1 - 1 1 i
ANALYSIS: Attach a separate page for analysis.
Prepared By: Milt Barker Phone: 465-2350
Division: Treasury Date: April 17. 1987
Approved by Commissioner: r/ Date: 2 &
g -7

Agency: Department of Revenue / / f 7
Distribution (by preparer):

Legislative Finance

Legislative Sponsor

Requestor

Office of Management and Budget

Impacted Agency(ies) page 1 of 1

Senate Secretary
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Introduced: 2/11/87 wo000717h
Referred: Transportation
and Finance

BY THE RULES COMMITTEE BY
IN THE HOUSE REQUEST OF THE GOVERNOR

HOUSE BILL NO. 123
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL
For an Act entitled: "An Act relating to the issuance of international
airport revenue bonds; and providing for an effective

date."
BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 37.15.450(a) is amended to read:
(a) The bonds may [SHALL] be sold at public or private sale in
the manner, in such amounts or series” and at such time or times as
[DETERMINED BY] the committee determines. [BEFORE SELLING A SERIES OF
BONDS, THE COMMITTEE SHALL GIVE NOTICE INVITING SEALED BIDS IN SUCH
MANNER AS IT MAY PRESCRIBE. IF SATISFACTORY BIDS ARE RECEIVED, THE
BONDS OFFERED FOR SALE SHALL BE AWARDED TO THE HIGHEST RESPONSIBLE
BIDDER. IF THE COMMITTEE DETERMINES THAT THE BIDS RECEIVED ARE NOT
SATISFACTORY AS TO PRICE OR RESPONSIBILITY OF THE BIDDERS, IT MAY
REJECT ALL BIDS RECEIVED. THE] However, the bonds, or each series of
them, shall be sold at such a price so that the effective interest
rate over the life of the bonds does not exceed 11 percent per year or
that rate of interest which is 125 percent of the rate of the Bond
Buyer Index of 20 Municipal Bond Average Yields for the week previous
to the date of sale of the bonds, whichever 1is higher. Interest shall

be payable annually or semiannually.
* Sec. 2. This Act takes effect immediately in accordance with AS 01.-

10.070(e).

im oi?iA - =

HB 123



A ' X STATE OF ALASKA
FISCAL
REQUEST
Bill/Resolution No.:
Title: Relating to International Airport

Revenue Bonds

Governor
House Rules Committee
12/9/67

Sponsor:
Requestor:
Date of Request:

EXPENDITURES/REVENUES:
OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

FYy 87

CAPITAL
REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY
is no

ANALYSIS: There

identifiable fiscal
International Airport Revenue Bonds may enable

No. 2

i987 LEGISLATIVE SESSION

NOTE
Bill version: HB 123
Publish date: 2/11/787
FISCAL DETAIL
Agency A ffected: DOT&PF

BRU: Anchorage International Airport

Components: Commissioner's O ffice

(‘fhousands of Dollars'
FY 88

FYy 89 FY 90 Fy 91 FYy 92

this bill. A private sale of
the State to move quickly

impact for

to take advantage of favorable market conditions.

Prepared By: Will]

Division: Central

Approved by CommissionerRjacKyyGutLtftofez
Agency: Department of Tran”orpation & PtlIFii):

Distribution (by Agency preparing fiscal
Legislative Finance
Legislative Sponsor
Requestor
O ffice of Management and Budget
Impacted Agency(ies)

Region Deputy £ommis>L69"r

Phone: 266-1440
Date: 12/9/86
Date: ,a /I3J-2¢£

Facilities

note):

9/16/86

Page 1 of
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STEVE COWPER
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