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O r i g i n a l  sponsor: R u l e s / G o v e r n o r

IN THE HOUSE BY THE FINANCE COMMITTEE

CS FOR HOUSE BILL NO. 120 (Finance)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - FIRST SESSION

A  BILL

For an Act entitled: "An Act relating to the principal and interest paid

to the power development revolving loan fund; and 

providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 44.33.600(b) is amended to read:

(b) The fund consists of

[(1)] appropriations to the fund by the legislature [;

(2) REPAYMENTS OF PRINCIPAL TO THE FUND; AND

(3) INCOME FROM INVESTMENT OF MONEY IN THE FUND AND FROM 

LOANS MADE FROM THE F U N D ] .

* Sec. 2. AS 44.33.600 is amended by adding a new subsection to read:

(c) Income earned from investment of money in the fund and 

repayment of principal and interest on loans made from the fund shall 

be deposited in the general fund..

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).

- 1 - C S H B  1 2 0 (Fin)
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B ill Version: CSHB 120C£*tE i\ 
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S T A T E  O F  A L A S K A  1987 L E G I S L A T I V E  S E S S I O N

F I S C A L  N O T E

Revision D a te :______________ ___________________Title: Interest earned on the Power
Development Revolving Loan Fund sP°nsor: Rnl ps rnmmi tt.pp_______

Requestor: f in V P rn n r

Agency Affected: Commerce & Econ, Dev. 
BRU: Accounting & Collections____
Components: .

E X P E N D IT U R E S /R E V E N U E S : (Thousands o f Dollars)
OPERATING FY 87 FY 88 FY 89 FY 90 FY 91 FY 92

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING . .a-Q _______ 0 . 0 0 . 0 0 . 0 o o 0 . 0

CAPITAL

REVENUE -PDRLF 0 . 0  (2,575.6) (6,973.8) (7,811.5) (9,119.8) (9,362.7)
REVENUE -  GF 0 . 0  2,575.6 
FU N D IN G : (Thousands o f Dollars)

6,973.8 7,811.5 9.119.8 9,362.7
GENERALFUND 
FEDERALFUNDS 
OrilER 
TOTAL
P O S IT IO N S :
FULL-TIME
PART-TIME
TEMPORARY

A N A LYS IS  : (Attach a separate page i f  necessary)
All FY 87 revenue is appropriated to the General Fund by Sec. 427, CH 130, 

SLA 1986.Estimated revenue for FY 88 is $5,960.2 of which $3,384.6 is appropriated to 
the General Fund by Sec. 427, Ch 130. SLA 

Prepared b y : . Martin 0. Richard. Director . 465-2555Division: Accounting & ,Go!lections //<'________  ^

Approved by Commissioner: < f!/ ftn th o ',nv Sm ith  _________ _______  Q a le . ________________________
Agency: Department o f '  Commerce and Economic Development

^  IDistribution (by preparer) :
Legislative Finance 
Legislative Sponsor 
Requestor
Office o f Management and Budget 1 -|
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Senate Secretary
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Original sponsor: Rules/Governor

IN THE HOUSE 3Y THE FINANCE COMMITTEE 

CS FOR HOUSE BILL NO. 120 (Finance)

10 i

13'

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL p-

For an Act entitled: "An Act relating to the principal and interest paid
O f£ j

to the power development revolving loan fund; and 

providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 44.33.600(b) is amended to read:

(b) The fund consists of

[(!)] appropriations to the fund by the legislature [;

(2) REPAYMENTS OF PRINCIPAL TO THE F U N D : AND

(3) INCOME FROM INVESTMENT OF MONEY IN THE FUND AND FROM 

LOANS MADE FROM THE FUND].

* Sec. 2. AS 44.33.600 is amended by adding a new subsection to read:

(c) Income earned from investment cf money in the fund and 

repayment of principal and interest on loans made from the fund shall 

be deposited in the general fund.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).
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' S v j f e G o  M H r r r ^
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MEMORANDUM
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TO:

FROM:

DATE:

SUBJ:

Representative Kay Brown 
Representative Mike Davis 
Representative Steve Frank

Eric F. Myers, Staff

March 1, 1987

HB 120/Power Development Revolving Loan Fund

Several issues came up during the hearing on HB 120 concerning the Power 
Development Revolving Loan Fund (PDRLF). The original b ill introduced by 
request of the Goveror would have interest earnings from  the fund diverted 
from the PDRLF and placed into the General Fund (Attachment 1).

Representative Adams has proposed a Finance CS which would provide that 
both the interest and the principal of loan repayments be diverted from  the 
revolving fund and placed into the general fund. A copy of the draft CS is 
attached (Attachment 2).

This memorandum addresses issues pertaining to these proposed measures 
and attempts to clarify potential fiscal impacts in light of pre-existing 
appropriations of earnings from the PDRLF to the general fund.

Fiscal Impacts

According to Martin Richard (x -2555 ) of the Division of Accounting and 
Collections, the Four Dam Pool "project" is the only loan in the PDRLF 
portfolio. Accordingly, the primary effect of the bill is to redirect that

P. O. BOX 2 0 -2 6 6 1  
A n c h o r a g e , A K  9 9 5 2 0 - 2 6 6 1  

( 9 0 7 )  2 7 2 - 0 2 0 7

During Session :
P. O. BOX V  

J u n e a u , A K  99811  
( 9 0 7 )  4 6 5 - 4 9 9 8



repayment stream away from the PDRLF into the general fund. The debt 
service component of the Four Dam Pool loan, according to the terms of the 
1985 Four Dam Pool Loan Agreement, consists entirely of interest fo r the 
first 15 years of repayment: pricipal payments begin thereafter. A projection 
of the PDRLF (ie, Four Dam Pool) debt repayment schedule prepared by the 
Division of Accounting and Collections is attached (Attachment 3 ).1

Another source of earnings fo r the PDRLF is a $7 million cash deposit 
residing in the fund fo r self-insurance retention (Attachment 4). Acccording 
to Don Hitchcock (x -2180 ) of Risk Management, this money is kept in the 
PDRLF in order to provide fo r a $7 million deductable against an insurance 
policy fo r replacement of dam structures in the event of a catastrophic 
event. These retained funds are estimated by the Division of Accounting and 
Collections to earn 600.0 annually which also accrues to the PDRLF.

In summary, the stream of PDRLF earnings potentially redirected by HB 120 
(or CS HB 120/Fin) includes: 1) the repayment of the debt service component 
of the Four Dam Pool loan, together with 2) the earnings of the $7 million 
insurance retention.

However, while considering this repayment stream it is essential to keep in 
mind that there is already a prior year appropriation which has a claim on 
the repayment stream into the PDRLF. Ch 130, SLA 86, Sec 427 appropriated 
18,605,900 from  the PDRLF to the general fund (Attachment 5). Most of this 
obligation was paid o ff in FY 86, with another 3,384,600 required in FY 87 to 
fu lly  satisfy this appropriation.

The fiscal note for rIB 120 (Attachment 6) properly reflects the fact that the 
incremental effect of HB 120 (or CS HB 120/Fin) would be to appropriate the 
Four Dam Pool repayment stream plus insurance retention earnings, minus 
outstanding obligations. (That is, fo r FY 87: 5360.2 + 600.0 - 3384.6 = 2575.6. 
Beyond FY 87, the earning stream is the simple sum of the Four Dam pool 
debt repayment and the insurance retention earnings, projected into the 
future at 600.0 annually.)

Relationship of HB 120 to Section 18 of HB 75

It should be noted that another Administration proposal embodied in Section 
18 of HB 75 (the Governor's proposed operating budget) would also tap the 
earning stream of the PDRLF. Section 18 proposes an appropriation of 
$1,939,300 from the PDRLF to the general fund (Attachment 7). I f HB 120 is



passed, this proposal would be uneccessary. If both measures were to pass, 
care must be taken not to "double count" these funds.

Constitutionality of Revolving Loan Funds

It is widely acknowledged that revolving loan funds are constitutionally 
suspect in light of the prohibition of dedicated funds as noted in the 
Governor's letter of transmittal (Attachment 8). The proposed CS would 
correct this problem in its entirety.

Notes:
* According to the terms of the Long Term Power Sales Agreement for the Four Dam 
Pool, the wholesale rate for power from the projects consists of two separate 
components: 1) the power production cost component, and 2) the debt service 
component. The first component is dedicated to O&M and insurance payments for the 
Four Dam Pool facilities and appropriated through the Alaska Power Authority's 
operating budget. Only the second component is paid into the PDRLF as debt repayment.

cc: Representative Adams



In troduced : 2/11/87
R e fe rre d : Finance
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BY THE RULES COMMITTEE BY
1 IN THE HOUSE REQUEST OF THE GOVERNOR

2 HOUSE B ILL NO. 120

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act e n t i t le d : "An Act re la t in g  to  in te re s t  earned on the power

7 development re vo lv in g  loan fund; and p ro v id in g  fo r  an

8 e ffe c t iv e  d a te ."

9 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 *  Section 1. AS 4 4 .3 3 .6 0 0 (b ) is  amended to read:

11 (b) The fund consists o f

12 (1) a p p ropria tions to the fund by the le g is la tu re ;

13 (2) repayments o f p r in c ip a l to  the fund [ ;  AND

14 (3 ) INCOME FROM INVESTMENT OF MONEY IN THE FUND AND FROM

15 LOANS MADE FROM THE FUND].

16 *  Sec. 2 . AS 44 .33 .600  is  amended by adding a new subsection to read:

17 (c) Income earned from investment o f money in  the fund and

18 repayment o f in te re s t  on loans made from the fund s h a ll be deposited

19 in  the general fund.

20 *  Sec. 3 . Th is Act takes e ffe c t im mediately under AS 0 1 .1 0 .0 7 0 (c ) .

HB0120A - 1 - HB 120
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P O W E R  D E V E L O P M E N T  R E V O L V I N G  L O A N  F U N D

R E P A Y M E N T  S C H E D U L E
$ in t h o u sands

In t e r e s t  o n l y  p a y m e n t s  
for the f i r s t  f i f t e e n  
years. P a y m e n t  b ased 
on debt s e r v i c e  e s t i­
mates in L o n g - t e r m  
P o w e r  S a l e s  A g r e e m e n t

F Y 87 4718.9
FY 88 5360.2
FY 89 6373 . 8
F Y 90 72 1 1 . 5
F Y 91 8519.8
FY 92 8762 . 7
F Y 93 9076.3
F Y 94 9447. 3
F Y 95 9835.7
F Y 96 10217.6
F Y 97 10421.3
F Y 98 10635.9
F Y 99 10859.3
F Y 00 1 1 0 93.7
F Y 01 11 3 39.5

The loan w i l l  be a m o r t i z e d  over the r e m a i n i n g  t e r m  of 30 y e a r s  at 8%, 
P r i n c i p l e  and i n t e r e s t  p a y m e n t s  w i l l  be 1 6 , 5 3 1 . 6  per year*.

T o t a l  p a y m e n t s  over the life of the loan:
De b t  s e r v i c e  e s t i m a t e s
(per P o w e r  S ales A g r e e m e n t )  - 15 y e a r s  = 1 3 3 , 8 7 3 . 5
P r i n c i p l e  and I n t e r e s t  x 30 y e a r s  = 4 9 5 . 9 4 8 . 0
T o t a l  p a y m e n t s  = 6 2 9 , 8 2 1 . 5

! . . 
O s /  •

/ I
t 'S  C c c u m  >  V C j & l A  I



DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT 
DIVISION OF ACCOUNTING AND COLLECTIONS 

CASH BALANCE SUMMARY BY FUND 
(In thousands o l dollars)

December 31, 1986

*

Veterans
Small

Business
Commercial

Fish Tourism
Bulk
Fuel

Child
Care

Hist
Dlst Mining

Alternative
Energy

Residential
Energy

Flsh /  
Enhance

Power 
Develop >

V/ater 
'  Res Total

CASH WITH TREASURY POOL 1,438.4 28,303.8 18,966.6 2,665.1 997.0 416.3 463.1 4,498.9 3,247.3 862.7 2,958.4 7,006.8 -0- 71,824.4
Curient Period Adjustments ((97.3) (19.3) 102.0 4.6 43.9 0- -0- (90) (22) 4.4 •0- •0- 0- (73.5)
Unredeemed Warrants (77.4) (50.6) (1,461.4) 0- (79.6) (53.3) 0- •0- (0.9) (0.2) (33.8) •0- 0- (1.757.2)

OTHER CURRENT LIABILITIES
Unapplied Suspense (55.7) (12.9) (479.4) (0.6) (23.7) (0.1) 0- (67.1) (1.7) (2.7) 0- 0- 0- (643.9)
Undistributed Suspense 0- (3.5) (71.0) 0- 0- •0- •0- •0- -0- 0- 0- (6.8) 0- (8L3)
Unposted Suspense (62.7) 0- (135.2) 0- •0- •0- 0- 0- (0.3) ■0- 0- 0- •0- (198.2)
Escrow (52.1) •0- 0- 0- 0- 0- 0- 0- -0- 0- -0- 0- -0- (52.1)

RESTRICTED FUNDS
Foreclosure Reserve (200.0) (200.0) (250.0) (150.0) (25.0) (75.0) (25.0) (500.0) (150.0) (150.0) (200.0) -0- 0- (1,925.0)
Operating Budget 0- 0- 0- 0- 0- -0- 0- •0- 0- 0- 0- •0- •0- •0-
Appropriation

Other Reapproprlalions (3,665.5)' 0- 0- 0- 0- 0- •0- 0- 0- •0- 0- •0* 0- (3,665.5)

CASH BALANCE SUBTOTAL (2,872.3) 28,017.5 16,671.6 2,519.1 912.6 287.9 430.1 3,922.2 3,092.2 714.2 2,724.6 ( 7,000.0 >7 .0- 63,427.7
LESS COMMITMENTS' •0- •0- (1,128.3) ■0- (30.1) (146.7) (250.0) •0 (11.3) 0- 0- (7,000.0)' 0- (8,566.4)
LESS PQ COMMITMENTS' •0- 0- (1.817.6) 0- 0- •0- -0- 0- 0- •O' 0- 0- 0- (1,817.6)
MANDATED SALE TO AHFC 3,665.5* 0- •0- 0- 0- 0- 0- 0- 0- 0- 0- 0- 0- 3,665.5
12/31/86 CASH BALANCES 793.2 28,017.5’ 13,725.7 2,519.1’ 882.5 141.2 168.1 3,922.2 3,060.9 714.2 2,724.6 0- 0- 56,709.2

'Funds com in itled  by Loan Comm ittee app iova l but not yet requested by Division o l Investments.
’ Funds com m itted by Accounting and C o llec tion s  (or se llin su ra n c e  retention.
’ Secs . 3 and 4, Ch 156, SLA 84 w ill reduce the 6-30 86 b a lances to $0.0.
•Sec. 102, Ch 138, SLA 86 
•Secs. 39 & 645, Ch 130, SLA 86
•Sec. 427, Ch 130, SLA 86 (Total reapp iop ila tion  Irom  PD is $ 18,606.9; $8,590.1 was Itanu lun e il 8 15 bd, $4,092.0 was transferred 11 17 86; $ 1,930.2 was tran s le ried  12 9 86; remaining $3,984.6 

to be transfe rred  as received by DAC.)
'P requa lifica lion  com m itm ents (o r lim ited entry perm its; pursuant to AS 16.10.310(a)(8)

L  -



Arm*aM£A/r 5
1986 SLA CH. 130 739

Chapter 130 
:o  read;

-« appropriated
ra tion  and Public
>1 loading ,-ac il-

ra rc ic ip ace in

Chapter 133
■iacural Resources fo r  paysenc as a { ra n t under AS 37 .39 .JI6  
A laska S ta t*  F a ir  fo r  operacmg expenses i and

(2 ) the sua o f S40.000 i s  aoprcorlaced to  t>. :
Adam lscrac ion  fo r paynenc as a g ran t under AS 37.33.3:5 to t 
Susicna Borough fo r  Maud Road upgrade and rair.cenance.

• Sec. 126. the aoprcpnaclon and a llo c a tio n  node in  n c
oLA 1939, page 113, lin e  23 ana page '1?. lin e  ’■* i Senate a,
e l l  • 3139.700) lapses In to  the general fund June 30, 7381.

* Sec. .27, The sua o f 339.753,100 is  asoropnaced to the
from che fo llow ing e n te rp r ise  funds;

World War I t  V e te rans' Revolving
Loan Fund (AS 26.13.090) 3 .OS.eOO

C orae rc la l F ish in g  Revolving
Loan Fund (AS 16.10.310) 2.300.000

Mining Revolving Loan Fund
(AS 27.09.010) ’ 3,350,300

A lte rn a tiv e  Technology and Energy
Loan Fund (AS 15.88.010) ‘ .309,000

R e s id en tia l Energy Conservation 
Loan Fund (AS 45.89.010) '.300,000

•• ( Power Davaloptsenc Revolving 
Loan Fund (AS 44.33.600) ‘ 3,605.900

’ u ra l E le c t r i f ic a t io n  Revolving —
Loan Fund <AS 44.83.361) 300

to the F a lse r

eoarcuer.t : f  
r.e Macanusxa-

. 26, . s .  : 3. 
ovlacrv 2uun-

generai fund
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REQUEST: Bill Version: C^HB 
- Publish Date:

S T A T E  O F  A L A S K A  1987 L E G I S L A T I V E  S E S S I O N

F I S C A L  N O T E

Revision Date:  _________________
Title: I n t e r e s t  earned on the Power
Development Revo lv ing Loan Fund

sP°nsor: PhI ps r.nmmittPP__________
Requestor :_ S Q y a fn n r

120
7 / 1 1 /»  7

Agency Affected: Commerce & Econ. Oev. 
B R ii: Accounting 4 C o l l e c t i o n s

Components

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 87 FY 38 FY 89 FY 90 FY 91 | FY 92

PERSONAL SERVICES 1
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT 1
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING c:c 0 .0 0 .0 0 .0 0 .5  1 0 .0

CAPITAL

REVENUE -PDRLF 0 . 0 ( 2 , 5 7 5 . 6 )  1 ( 6 , 9 7 3 . 8 ) 1  (7 ,311 .5^1 ( 9 . 1 1 9 . 3 ^ ( 9 . 3 6 2 . 7 ;
REVENUE -  GF 0 . 0  2 , 5 7 5 . 6
FUNDING: (Thousands of Dollars)

6 , 3 7 3 . 3  7 , 3 1 1 . 5  3 . H 3 . 5  3 , 3 6 2 . 7

GENERALFUND 
FEDERAL FUNDS 
OTHER
irrr-\L

1 1
•t ■ 1

! 1
I i

POSITIONS:
FULLTIME
PART-TIME
TEMPORARY

1
1
i

ANALYSIS : (Attach a separate page if necessary)

A l l  FY 37 revenue i s  app rop r ia ted  t o  the General  Fund oy Sec. 427 ,  CH 120 ,
SLA 1986 . , ,  .

Est imated revenue f o r  FY 88 i s  $ 5 , 9 6 0 . 2  o f  which 3 3 , 3 3 4 . 6  is  a op roD r i a ted  to  
the General  Fund by Sec. 427 ,  Ch 1 3 0 , ^SLA(V8fo~. s  

Prepared by: Mart in L  R icha rd .  Di r e c t o r  ■ - 6 5 -2 5 5 5
Division : Accounting \ C o l l e c t i o n s  - ' / / ____________ Date: = IL £ l ______

Approved by Commissioner: <Tl/Anthonv ^fflith Date: ____________
Agency: Department o f  Commerce ino Economic Development

^ tDistnbuuon (by preparer):
Legislauve Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agencyties) pace-------  of
Senate Secretary
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S T E V E  C D W P E R
Gq v e r n c b

.. I

S t a t e  o f  A l a s k a  ^ \ J h ' ^
OFPrCE □ F ” H£ flO V S flN C fl 

*J V  N E A V

February 10, 1987

The Honor a b l e  Ben C-russencorf 
Speaker of the House 
A l a s k a  State Legis l a t u r e  
P.O. Box V  
Juneau, A K  99811

Dear Rep r e s e n t a t i v e  Grussendorf:

Under the a u t h o r i t y  of art. Ill, sec. 18, of the A l a s k a
Constitution, I am t r a n s m i t t i n g  a bill that repeals and 
amends statutes re l a t i n g  to the ded i c a t i o n  of  inv e s t m e n t 
income to the power d e v e l o p m e n t  loan fund. T h i s  d e d i c a t i o n  
is con t r a r y  to bo t h  the spirit and the letter of the
con s t i t u t i o n a l  p r o h i b i t i o n  in art. IX, sec. 7 against the
d e d i c a t i o n  of a tax or license. The money, u n d e r  this bill, 
w o uld be r e turned to the general fund w h e r e  it w o u l d  be
available for appropriation. /



Chapter 130 
to  read:

! la  appropriated
'tnelon and Public
a l  Loading Fac ll

o the general fund 
an t under AS 37.- 
nduaerlal Center,

no ■ h o u s i n g - 1 -»

le general fund co 
a gran t under 

aclon A ssocia tion 
> p a r tic ip a te  in 
•. 1987.
the appropriation 
, lin e s I I  and 13 
Highway Repave •

he Department o f 
j CS CSHB 576(Fin>

1936 SLA CH. 130 739

i

ii 
• i

i
i

Chapter 130
n a tu ra l Resources fo r  payment as a g ran t under AS 37.03.316 to the Palmer 
A laska S ta te  F a ir  fo r  opera ting expenses: and

(2 ) the sum o f $60,000 I s  appropria ted  to  the Department o f 
A dm in istra tion  fo r  payment as a g ran t under AS 37.03.315 to the Matanuska- 
Su sitn a  Sorough fo r Maud Road upgrada and maintenance.

* Sec. 626. The app rop ria tion  and a llo c a tio n  made in  sec. 26, ch. 98, 
SLA 1985, page 118, l in e  23 and page 119, l in e  16 (Senate Advisory Coun­
c i l  -  $639,700) lapses In to  the genera l fund June 30, 1987,

* Sec. 627. The sum o f $39,753,600 i s  appropria ted  to  Che genera l fund 
from the fo llow ing e n te rp r ise  funds:

World War I I  V e te ran s1 Revolving 
Loan Fund (AS 26.15.090) 

Cotmercial F ish in g  Revolving 
Loan Fund (AS 16.10.310)

Mining Revolving Loan Fund 
(AS 27.09.010)

A lte rn a t iv e  Technology and Energy 
Loan Fund (AS 65.88.010) 

R e s id en tia l Energy Conservation 
Loan Fund (AS 63.89.010)

Pover Development Revolving 
Loan Fund (AS 66.33.600)

S 608.600 

2 ,COO,000 

13,350,000

1.809.000

1.800.000 

18,605,900
Rural E le c t r i f ic a t io n  Revolving 

Loan Fund (AS 66.83.361)
■ *■$»«, ■■■8. S eat la n 2,—ah, 26 ,—SLA—1 986 ,—page 

1985 Is  amended to  read: 
A7PRWUAU0H 

ITEMS
E-Cl v l l  A ir  Pat ee-l-Hawgee------------------------------

1,779,900 
O r l i n e 20

a

J

GENERAL
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P O W E R  D E V E L O P M E N T  R E V O L V I N G  L O A N  F U N D

R E P A Y M E N T 1 S C H E D U L E
$ in t h o u s a n d s

I n t e r e s t  o n l y  p a y m e n t s F Y  87 4718.9
for the f i rst f i f t e e n F Y  88 5360.2
years. P a y m e n t  based F Y  89 6373.8
o n  debt s e r v i c e  e s t i­ FY  90 7211.5
m a tes in L o n g - t e r m F Y  91 8519.8
P o wer Sales A g r e e m e n t F Y  92 8762.7

F Y  93 9076.3
F Y  94 9447.3
F Y  95 9835.7
F Y  96 10217.6
F Y  97 10421.3
F Y  98 10635.9
F Y  99 10859.3
F Y  00 11093.7
F Y  01 11339.5

The loan w i l l  be a m o r t i z e d  over the r e m a i n i n g  t e r m  of 30 y e a r s  at 8%.
P r i n c i p l e  and i n t e r e s t p a y m e n t s  will be 1 6 , 5 3 1 . 6  per year.

T o tal p a y m e n t s  over the 
De b t  s e r v i c e  e s t i m a t e s

life of the loan:

(per P o wer Sales A g r e e m e n t )  - 15 y e a r s  = 1 3 3 , 8 7 3 . 5
P r i n c i p l e  and I n terest x 30 y e a r s  = 4 9 5 , 9 4 8 . 0
T otal p a y m e n t s  = 629,8 2 1 . 5

W v /  • t W s 5 > \ o P  ( \ c  CLOO nJ^ I o v ^  Q & l l  ̂ cA iO aJS

Q^- % J y £ —
o .  ^  C ^ - S -  v  y



In troduced : 2/11/87
R efe rred : Finance

wo0367h

BY THE RULES COMMITTEE BY
1 IN THE HOUSE REQUEST OF THE GOVERNOR

2 HOUSE BILL NO. 120

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act e n t it le d : "An Act re la t in g  to in te re s t  earned on the power

7 development re vo lv in g  loan fund; and p ro v id in g  fo r  an

8 e ffe c t iv e  d a te ."

9 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 *  Section 1 . AS 4 4 .3 3 .6 0 0 (b ) is  amended to read:

11 (b) The fund consists o f

12 (1) a p p ropria tions to the fund by the le g is la tu re ;

13 (2) repayments o f p r in c ip a l to  the fund [ ;  AND

14 (3) INCOME FROM INVESTMENT OF MONEY IN THE FUND AND FROM

15 LOANS MADE FROM THE FUND].

16 *  Sec. 2 . AS 4 4 .33 .600  is  amended by adding a new subsection to  read:

17 (c) Income earned from investment o f money in  the fund and

18 repayment o f in te re s t  on loans made from the fund s h a ll be deposited

19 in  the general fund.

20 *  Sec. 3 . Th is Act takes e ffe c t immediately under AS 0 1 .1 0 .0 7 0 (c ) .

HB0120A -1- HB 120





H O U S E  C O M M I T T E E  R E P O R T
( l i - j

D a te  r e f e r r e d :  2 /2 5 /8 7

■ ■ \

FURTHER REFERRALS:

The F in a n c e
DATE:

C o m m it te e  h a s  c o n s id e r e d

4 - t » - 8 7

HB 121

"A n  A c t  r e p e a l i n g  a p r o v i s i o n  r e l a t e d  t o  p a y m e n t o f  c o s t s  b y  p r i v a t e  
p r o s e c u t o r .

RKOOMHKHDS:
[ ] r e p l a c e  w i t h  ______________________________
[ ] a t t a c h e d  a m e n d m e n t(s )

[ ] d o  p a s s
[ ] d o  n o t  p a s s
[ ] n o  re c o m m e n d a t io n
[ ] i n d i v i d u a l  re c o m m e n d a t io n s
[ ] a d d i t i o n a l  r e f e r r a l  t o  t h e

ADOPTS:  ^  l e t t e r  o f  i n t e n t

[ ] t h e  same t i t l e
[ ] a new  t i t l e

C o m m it te e

ATTACHES HEW F IS C A L  NO TE (s) 
[ ] f i s c a l  im p a c t
[ ] z e r o  f i s c a l  n o te
[ ] z e r o  w i t h  a n a ly s i s

[  same a s  p r e v io u s  f i s c a l  n o te  
p u b l i s h e d  ________________________

]  same a s  p r e v io u s  z e r o  f i s c a l  
n o te  p u b l i s h e d  2 - ^ - 8 ^

* RECOMMENDA T X O N S :

C h a irm a n 's  s ig n a t u r e



L E T T E R  O F  I N T E N T  
H O U S E  J U D I C I A R Y  C O M M I T T E E  

H O U S E  B I L L  121

By r e p e a l i n g  A S  1 2 . 4 5 . 1 5 0 ,  t h e  L e g i s l a t u r e  d o e s  n o t  
i n t e n d  to  l i m i t  t h e  p r e s e n t  p r a c t i c e  a l l o w i n g  t h e  filing, 
b y  p r i v a t e  p a r t i e s ,  of m o t i o n s  for o r d e r s  to s h o w  c a u s e  
fo r  c r i m i n a l  c o n t e m p t  o f  court.

L !
Rep. J o h n  Sund, Chair, 
H o u s e  J u d i c i a r y  C o m m i t t e e
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No.___________  Hg 121
Page 2 of 2 
2/11/87This b i l l  re p e a ls  AS 12 .45 .1 50, which provides th a t m a lic io u s  a c c u s a t io n s , or those la c k in g  probably c a u se , w i l l  s u b je c t  the com plainant to  immediate judgment " fo r  the c o sts  o f disbursem ents o f  the a c t i o n ."  This s t a t u t e , d ra fte d  in  1900, has a ls o  cre ate d  co n fu sio n  in  la y  persons as to t h e ir  independent a u th o rity  to f i l e  p r iv a te  c r im in a l a c t io n s . This a u th o r ity  sim ply does not e x is t  in  A la s k a . Both the Department o f Law and the A laska Court System are recommending re p e a l o f the s ta tu te  due to the co n fu sio n  and the c o st in vo lved  when la y  persons attem pt to b rin g  com p lain ts as " p r iv a te  p r o s e c u to r s ."



In troduced : 2/11/87
R e fe rre d : J u d ic ia ry  and
Finance

wo0677h

BY THE RULES COMMITTEE BY 
IN THE HOUSE REQUEST OF THE GOVERNOR

HOUSE B ILL NO. 121

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - -  FIRST SESSION

A BILL

For an Act e n t i t le d : "An Act repea ling  a p ro v is io n  re la te d  to payment o f

costs by p r iv a te  p ro se c u to r."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  Section 1 . AS 12 .45 .150 is  repealed .

@

2

3

4

5

6

7

8 

9

10

1
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12.45 .120

\S 12.45.060 — ;ess called by thened or otherwise' recording, or a verbatim recital of the state and oral statement.

.833 (K ile  No. 1288),

defect e x c lu d in g  
dure. [R epealed, 
S  12.47.]demeanors for = held to answer jured by the act i, the crime maytile in theexecu-
ch 8 SLA 1971)
isomi9sion is not one
0  the p rivate citizen 
o f the civil compro- 
nent o f the claim fo r 
n the accident cannot
1 for a violation o f its 
e, Sup. Ct. Op. No. 
585 P.2d 878 (1978).

§ 12 .45 .130 C o d e  o f  C r im in a l  P r o c e d u r e § 12.45.150Sec. 12.45.130. Acknow ledgm ent of satisfaction by injured party. I f  the party injured appears before the court in which the defen­dant is bound to appear, at any time before trial, and acknowledges in writing that satisfaction has been received for the injury, the court may, on payment of the costs incurred, order the prosecution dismissed and the defendant discharged. The order is a bar to another prosecution for the same crime. (§ 6.14 ch 34 SLA  1962)
N O T E S  TO  D E C IS IO N S

T h e  c r im e  o f  le a v in g  the  scene o f  an 
acc id en t is not amenable to civ il compro­
mise. Hensel v. S tate , Sup. Ct. Op. No. 
1755 (F ile  No. 3719), 585 P .2d 878 ( 1978).

The act constituting the crime o f  leaving 
the scene o f  an accident is the fa ilu re  to 
stop and make the necessary exchanges o f 
in form ation o r assistance a fte r the acci­

dent has occurred. This omission is not one 
which causes in ju ry  to the private citizen 
w ithin the meaning o f the civil compro­
mise statutes. Settlement o f the claim  for 
injuries resu lting from the accident cannot 
settle the state’s claim  for a violation o f its 
laws. Hensel v. S la te , Sup. Ct. Op. No. 
1755 (F ile  No. 3719), 585 P .2d 878 (1978).Sec. 12.45.140. Comprom ise or stay upon compromise by other means prohibited. A crime may not be compromised or the prosecution or punishment upon a compromise dismissed or stayed except as provided by law. (§ 6.15 ch 34 SLA  1962)

N O T E S  TO D E C IS IO N S

T he c r im e  o f  le a v in g  the  accne o f  an 
acc id en t is not amenable to c ivil compro­
mise. Hensel v. S ta te . Sup. Ct. Op. No. 
1755 (F ile  No. 3719), 585 P .2d 873 ( 1978).

The B d  constituting the crime o f leaving 
the scene o f  an accident is the fa ilu re  to 
stop ond make the necessary cxchungcs of 
in form ation o r assistance a fte r the acci­

dent has occurred. This omission is not one 
which causes in ju ry  to the private citizen 
within the meaning o f the civil compro­
mise statutes. Settlement o f  the claim  for 
iryurics resu lting from  the accident cannot 
settle the state's claim  for a v iolation o f  its 
laws. Hensel v. State, Sup. Ct. Op. No. 
1755 (F ile  No. 3719), 585 P .2d 878 ( 1978).Sec. 12.45.150. Order for private prosecutor to pay costs for m alicious prosecution without probable cause. The name of a per­son who voluntarily appears before a judge, magistrate or grand jury to prosecute a person in a criminal action, either for a misdemeanor or felony, shall be endorsed upon the complaint, information, or indict­ment as a private prosecutor. If  it is found by a judge, magistrate or court trying the action or hearing the proceeding that the prosecution is malicious or without probable cause, those facts shall be entered upon the record in the action or proceeding by the judge, magistrate or court. Upon making the entry, the judge, magistrate or court shall immediately render judgment against the private prosecutor for the costs and disbursements of the action or proceeding, which may be enforced by execution in the same manner as a judgment in a civil action. (§ 6.16 ch 34 SLA  1962; am § 16 ch 8 SLA 1971)

55



44 .23 .020

ers necessary toadvocacy when uired by law; •ral government the use of those 14)d. (a) The com- id litem, public e commissioner n AS 44.21.410. ervice under ASiploy attorneys 410. Attorneys ! office of public 3 39.25.120. t for services of i the duties set ith attorneys to provide guard- ? set out in AS f  compensation •olved, the skill § 1 ch 55 SLA
vocacy ofhce. this state may 'ublic'advocacyocacy may not >rney provides i 55 SLA 1984)nd legal rep- whether per- he office, shall sts. (§ 1 ch 55
omey to appear 
rt
mtion and dBta 
n business

,

Sec. 44.23.010. Attorney general. The principal executive officer of the Department of Law is the attorney general. (§ 9ch64SLA  1959)
C o lla te ra l re fe re n c e s . —  7 Am . Ju r. 

2d, A ttorney G enera l, i  1 e t seq.; 72 Am. 
Ju r . 2d, States, T e rrito rie s and 
Dependencies, 5 62.

7A C J .S . A ttorney General, § 1 et seq.; 
81A C J .S . States, S 61.

Sec. 44.23.020. Duties, (a) The attorney general is the legal advisor of the governor and other state officers.(b) The attorney general shall(1) bring, prosecute and defend all necessary and proper actions in the name of the state for the collection of revenue;(2) represent the state in all civil actions in which the state is a party;(3) prosecute all cases involving violation of state law, and file infor­mations and prosecute all offenses against the revenue laws and other state laws where there is no other provision for their prosecution;
(4) administer state legal services (including the furnishing of written legal opinions to the governor, the legislature, and all state officers and departments as the governor directs), and give legal advice on a law, proposed law or proposed legislative measure upon request by the legislature or a member of the legislature;(5) draft legal instruments for the state;(6) make a report to the legislature, through the governor, at each regular legislative session(A) of the work and expenditures of the office, and(B) on needed legislation or amendments to existing law; and(7) perform all other duties required by law or which usually pertain to the office of attorney general in a state;(8) prepare, publish and revise as it becomes useful or necessary to do so an information pamphlet on landlord and tenant rights and the means of making complaints to appropriate public agencies concerning landlord and tenant rights; the contents of the pamphlet and any revision shall be approved by the Department of Law, division of con­sumer protection, before publication. (§ 9-1-5 ACLA 1949; am § 1 ch 128 SLA 1959; § 9 ch 64 SLA 1959; am § 1 ch 8 SLA  1976)

N O T E S  T O  D E C IS IO N S

P ow e rs  an d  d u tie s  a re  th o se  
a sc rib ed  a t  c om m on  law . —  Th is section 
indicates th a t the office o f the attorney 
general is to function w ith those powers 
and duties no rm a lly  ascribed to it  at

common law . Public Defender Agency v. 
Superior Court, Sup. Ct. Op. No. 1140 (F ile  
No. 2071), 534 P .2d 947 (1976).

U n d e r the c om m on  law , an  a tto rn e y  
g en e ra l is  em pow ered  to  b rin g  an y

81



February 10, 1987

T h e  H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  99811

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  the a u t h o r i t y  o f  art. III, sec. 18, o f  the A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  t h a t  r e p e a l s  
AS 1 2 . 4 5 . 1 5 0 ,  a n  o b s o l e t e  s t a t u t e  t h a t  p r o v i d e s  for the 
p a y m e n t  o f  c o s t s  f o r  " m a l i c i o u s  p r o s e c u t i o n s "  b r o u g h t  by 
p r i v a t e  p e r s o n s .  1/ T h i s  p r o v i s i o n  h a s  b e e n  t h e  c a u s e  of 
s o m e  c o n f u s i o n  r e g a r d i n g  w h o  h a s  t h e  a u t h o r i t y  to  i n s t i t u t e  
c r i m i n a l  c h a r g e s .  I n  r e c e n t  m o n t h s  s e v e r a l  p e r s o n s  in the 
K e n a i  a r e a  h a v e  a t t e m p t e d  to file " c r i m i n a l  c h a r g e s "  a g a i n s t  
o t h e r  p e r s o n s ,  p r i m a r i l y  p o l i c e  o f f i c e r s  w h o  h a v e  a r r e s t e d  
them, c i t i n g  A S  1 2 . 4 5 . 1 5 0  as t h e i r  a u t h o r i t y  to d o  so.

W e l l - e s t a b l i s h e d  p r i n c i p l e s  of s t a t u t o r y  c o n s t r u c t i o n  
r e q u i r e  t h a t  t h e  l a n g u a g e  o f  A S  1 2 . 4 5 . 1 5 0  b e  i n t e r p r e t e d  in 
c o n j u n c t i o n  w i t h  AS 4 4 . 2 3 . 0 2 0 ( b ) ( 3 ) ,  w h i c h  pla c e s  
r e s p o n s i b i l i t y  in t h e  a t t o r n e y  g e n e r a l  to " p r o s e c u t e  all 
c a s e s  i n v o l v i n g  v i o l a t i o n  of s t a t e  law." 27 T h u s  
AS 1 2 . 4 5 . 1 5 0  d o e s  not p r o v i d e  a u t h o r i t y  for

1/ T h e  p r e c u r s o r  o f  p r e s e n t  A S  1 2 . 4 5 . 1 5 0  a p p e a r s  t o  first 
h a v e  b e e n  a d o p t e d  in 1900; i t  w a s  a p p a r e n t l y  b a s e d  u p o n  an 
1882 s t a t u t e  f r o m  O r e g o n .  See Ann. A l a s k a  Codes, Pt. II, 
ch. 19, § 19 3 - 1 9 4  (Carter 1900). T h e  p r o v i s i o n  w a s  i n c l u d e d  
in the f i r s t  c o d i f i c a t i o n  o f  A l a s k a ' s  c r i m i n a l  laws a f t e r  
s t a t e h o o d .  See § 6.16, ch. 34, S L A  1962. E x c e p t  f o r  m i n o r  
t e c h n i c a l  a m e n d m e n t s  (for e x ample, ch. 8, S L A  1971, a 
r e v i s o r ' s  b i l l  w h i c h  m a d e  t e c h n i c a l  c o r r e c t i o n s  r e l a t i n g  to 
the c o u r t  s y s tem, i n s e r t e d  t h e  w o r d  "jud g e "  in four p l a c e s  
in the s t a t u t e ) , the l a n g u a g e  of  AS 1 2 . 4 5 . 1 5 0  h a s  r e m a i n e d  
v i r t u a l l y  u n c h a n g e d  s i n c e  1900.

?./ T h e r e  are ra r e  i n s t a n c e s  in s o l e l y  p r i v a t e  d i s p u t e s  
v h e r e  it m i g h t  be a p p r o p r i a t e  for p r i v a t e  l i t i g a n t s  to 
"p r o s e c u t e "  c a s e s  of c r i m i n a l  c o n t e m p t  as a w a y  of

(Footnote Continued)



Hon. Ben G r u s s e n d o r f Pa g e  2

the p r i v a t e  p r o s e c u t i o n  o f  a c r i m i n a l  ca s e  (i.e., m o t i o n s ,  
p r e t r i a l  h e a r i n g s ,  trial, ap p e a l s ,  etc;). I n s t e a d ,  the s t a t u t e  
r e f e r s  o n l y  to a p e r s o n  w h o  u n i l a t e r a l l y ,  a n d  w i t h o u t  the a d v i c e  
or  c o n c u r r e n c e  o f  t h e  p o l i c e  o r  p r o s e c u t o r s ,  " v o l u n t a r i l y  a p p e a r s  
b e f o r e  a judge" to  c o m p l a i n  a b o u t  a m a t t e r  or b e f o r e  a g r a n d  ju r y  
to testify. A t  t h a t  p o i n t  the a t t o r n e y  g e n e r a l ,  t h r o u g h  a state 
p r o s e c u t o r ,  has the s t a t u t o r y  a u t h o r i t y  u n d e r  AS  4 4 . 2 3 . 0 2 0  to 
r e v i e w  the m a t t e r  and to h a n d l e  the ca s e  as a p p r o p r i a t e .  3/

The p r i m a r y  p u r p o s e  o f  A S  1 2 . 4 5 . 1 5 0  w a s  n o t  t o  a u t h o r i z e  the 
fi l i n g  o f  c r i m i n a l  a c t i o n s  b y  p r i v a t e  p e r s o n s ,  b u t  r a t h e r  to m a k e  
it c l e a r  t h a t  m a l i c i o u s  a c c u s a t i o n s ,  o r  t h ose l a c k i n g  p r o b a b l e  
cause, wi l l  s u b j e c t  the c o m p l a i n a n t  to i m m e d i a t e  j u d g m e n t  "for 
the c o s t s  o f  d i s b u r s e m e n t s  of the a c t i o n . "  H o wever, the s t a t u t e  
is p o o r l y  d r a f t e d  and, as a l r e a d y  noted, has c r e a t e d  c o n f u s i o n  in 
lay p e r s o n s  as to  t h e i r  i n d e p e n d e n t  a u t h o r i t y  to file p r i v a t e  
c r i m i n a l  a c tions. M o r e o v e r ,  to the e x t e n t  that, the s t a t u t e  
p r o v i d e s  for a j u d g m e n t  c f  c o s t s  to be r e n d e r e d  a u t o m a t i c a l l y  anc 
" i m m e d i a t e l y "  it is p r o b a b l y  u n c o n s t i t u t i o n a l  as a v i o l a t i o n  of 
d u e  pro c e s s .  I t  d o e s  n o t  a l l o w  a p e r s o n  to h a v e  h i s  " d a y  in 
court" t o  t r y  t o  s h o w  t h a t  t h e  a c c u s a t i o n  w a s  in g o o d  faith. 
T h u s  the s t a t u t e  m i g h t  a l s o  b e  a d i s i n c e n t i v e  for p e o p l e  w h o  
m i g h t  o t h e r w i s e  b r i n g  c l o s e  or m a r g i n a l  c a s e s  to t h e  a t t e n t i o n  of 
a j u dge or  g r a n d  jury. T h e  r e p e a l  o f  t h e  s t a t u t e  w i l l  e l i m i n a t e  
any l i n g e r i n g  c o n f u s i o n  r e g a r d i n g  the e x i s t e n c e  o f  " p r i v a t e  
p r o s e c u t o r s " ,  w h i l e  l e a v i n g  t h e  c o m m o n  law p r o t e c t i o n s  a g a i n s t  
m a l i c i o u s  p r o s e c u t i o n s  intact.

The f i l i n g  o f  a c r i m i n a l  a c t i o n  is o b v i o u s l y  a v e r y  s e r i o u s  m a t­
ter. T h e  fact t h a t  a c r i m i n a l  c h a r g e  has b e e n  f i l e d  a g a i n s t  a 
p e r s o n  m a y  h a v e  a n e g a t i v e  e f f e c t  u p o n  th a t  p e r s o n ' s  r e p u t a t i o n ,  
p o s i t i o n  in the c o m m u n i t y ,  e m p l o y m e n t  o p p o r t u n i t i e s ,  etc. The 
n e e d  to d e f e n d  o n e s e l f  a g a i n s t  c r i m i n a l  c h a r g e s  m a y  a l s o  i m p o s e  a

(Footnote Con t i n u e d )

e n f o r c i n g  o r d e r s  i n  c o n t e s t e d  d i v o r c e  cases. S e e , e . g . , D i g g s  v. 
D i g g s , 662 F . 2 d  950 (Alaska 1983). In all o t h e r  s i t u a t i o n s ,
h o w e v e r ,  AS 4 4 . 2 3 . 0 2 0  (b)(3) g i v e s  the a t t o r n e y  g e n e r a l  sc?e 
r e s p o n s i b i l i t y  for h a n d l i n g  c r i m i n a l  matters.

3/ A l s o  see R u l e  "(c), A l a s k a  R u l e s  of C r i m i n a l  F r c c e c u r e ,  
w h i c h  p e r m i t s  p r o s e c u t i o n  b y  i n d i c t m e n t  o n l y  if t h e  i n d i c t m e n t  is 
s i g n e d  by the p r o s e c u t i n g  a t t o r n e y .



Hon. B e n  G r u s s e n d o r f P a g e  3

g r e a t  d e a l  o f  f i n a n c i a l  e x p e n s e  a n d  e m o t i o n a l  strain. Th u s  
the p o w e r  to i n s t i t u t e  c r i m i n a l  p r o c e e d i n g s  o u g h t  n o t  to 
r e s t  w i t h  a p r i v a t e  p a r t y  i n v o l v e d  i n  s o m e  s o r t  o f  v e n d e t t a  
o r  a p e r s o n a l  d i s p u t e  w i t h  a n o t h e r .

T h e r e  is n o  s u c h  t h i n g  as a " p r i v a t e  p r o s e c u t o r "  in A l a s k a , nor 
s h o u l d  t h e r e  be. B e c a u s e  A G  1 2 . 4 5 . 1 5 0  is a p p a r e n t l y  b e i n g  
i n t e r p r e t e d  b y  seme p e r s o n s  as i m p l i c i t l y  r e c o g n i z i n g  su c h  a 
p r o c e d u r e ,  a n d  b e c a u s e  it p r o b a b l y  v i o l a t e s  due p r o c e s s  
r e q u i r e m e n t s ,  th i s  o b s o l e t e  st led.
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BY THE RULES COMMITTEE BY 
IN THE HOUSE REQUEST OF THE GOVERNOR

HOUSE B ILL NO. 121

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - -  FIRST SESSION

A B ILL

For an Act e n t it le d : "An Act repea ling  a p ro v is io n  re la te d  to  payment o f

costs by p r iv a te  p ro se c u to r."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  Section 1. AS 12 .45 .150  is  repealed.
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C O N T IN U A T IO N  o f  F IS C A L  N O T E  A N A L Y S IS
F o r  B i l l / R e s o l u t i o n  N o . --------------------------  h b  1 2 1

Page 2 of 2 
2/11/87

T h is  b i l l  rep ea ls  AS 1 2 .4 5 .1 5 0 , which provides th a t m a lic io u s  
a c c u sa tio n s , o r those la c k in g  probably cause, w i l l  su b je c t the 
com plainant to  immediate judgment " fo r  the costs o f disbursem ents o f the 
a c t io n ."  Th is  s ta tu te , d ra fte d  in  1900, has a lso  created con fu s io n  in  
la y  persons as to  th e ir  independent a u th o r ity  to  f i l e  p r iv a te  c r im in a l 
a c tio n s . Th is a u th o r ity  sim ply does not e x is t  in  A la ska . Both the 
Department o f Law and the A laska  Court System are recommending rep ea l o f 
the s ta tu te  due to  the confusion and the cost in vo lved  when la y  persons 
attem pt to  b rin g  com plaints as "p r iv a te  p ro s e c u to rs ."
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BY THE RULES COMMITTEE BY
1 IN THE HOUSE REQUEST OF THE GOVERNOR

2 HOUSE B ILL NO. 121

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - -  FIRST SESSION

5 A B ILL

6 For an Act e n t i t le d : "An Act repea ling  a p ro v is io n  re la te d  to  payment o f

7 costs by p r iv a te  p ro se c u to r."

8 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 *  Section 1. AS 12 .45 .150  is  repealed.

10
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L E T T E R  O F  I N T E N T  
H O U S E  J U D I C I A R Y  C O M M I T T E E  

H O U S E  B I L L  121

B y  r e p e a l i n g  A S  12.45.150, t h e  L e g i s l a t u r e  d o e s  n o t  
i n t e n d  t o  l i m i t  t h e  p r e s e n t  p r a c t i c e  a l l o w i n g  t h e  filing, 
b y  p r i v a t e  p a r t i e s ,  o f  m o t i o n s  for o r d e r s  t o  s h o w  c a u s e  
f o r  c r i m i n a l  c o n t e m p t  of court.

R^p. J o h n  Siihd, Chair, 
H o u s e  J u d i c i a r y  C o m m i t t e e
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« § 12 5̂.120 
‘  A '

VS 12.45.060 — iess called by thened or otherwise* recording, or a verbatim recital of the state and oral statement.

§ 12 .45 .130 C o d e  o f  C r im in a l  P r o c e d u r e § 12.45.150

.833 (F ile  No. 1288),

defect e x c lu d in g  
dure. [R epealed, 
S  12.47.]demeanors for s held to answer jured by the act i, the crime mayTile in the execu-
ch 8 SLA 1971)
>3 omission is not one
0 the private citizen 
o f the civil compro* 
nent o f the claim  for 
n the accident cannot
1 for a vio lation o f its 
e, Sup. Ct. Op. No. 
585 P .2d 878 (1978).

I*

Sec. 12.45.130. Acknow ledgm ent o f satisfaction by injured party. If the party injured appears before the court in which the defen­dant is bound to appear, at any time before trial, and acknowledges in writing that satisfaction has been received for the injury, the court may, on payment of the costs incurred, order the prosecution dismissed and the defendant discharged. The order is a bar to another prosecution for the same crime. (§ 6.14 ch 34 SLA 1962)
N O T E S  T O  D E C IS IO N S

T h e  c rim e  o f  le a v in g  the scene o f  an  
acc id en t is not amenable to c iv il compro­
mise. Hensel v. S la te , Sup. Ct. Op. No. 
1755 (F ile  No. 3719), 585 P .2d 878 (1978).

The act constituting the crime o f leaving 
the scene o f an accident is the fa ilu re  to 
stop and make the necessary exchanges o f 
information o r assistance a fte r the acci­

dent has occurred. This omission is not one 
which causes in ju ry  to the p rivate citizen 
w ithin the meaning o f the civil compro­
mise statutes. Settlement o f the claim  for 
in ju ries resu lting from  the accident cannot 
settle the state ’s claim  for a vio lation o f its 
laws. Hensel v. State, Sup. Ct. Op. No. 
1755 (F ile  No. 3719), 585 P .2d 878 (1978).Sec. 12.45.140. Comprom ise or stay upon compromise by other means prohibited. A  crime may not be compromised or the prosecution or punishment upon a compromise dismissed or stayed except as provided by law. (§ 6.15 ch 34 SLA 1962)

N O T E S  T O  D E C IS IO N S

T h e  c rim e o f  le a v in g  the  scene o f  an  
acc id en t is not amenable to civ il compro­
mise. Hensel v. S ta le , Sup. C t. Op. No. 
1755 (F ile  No. 3719), 585 P .2d 878 ( 1978).

The act constituting the crime o f leaving 
the scene o f an accident is the fa ilu re  to 
stop and make the necessary cxchungcs o f 
inform ation o r assistance a fte r the acci­

dent has occurred. This omission is not one 
which causes in ju ry  to the p rivate citizen 
w ithin the meaning o f the civil compro­
mise statutes. Settlement o f the claim for 
in ju ries resu lting from  the accident cannot 
settle the state's claim  fo r a vio lation o f its 
luws. Hensel v. State, Sup. Ct. Op. No. 
1755 (F ile  No. 3719), 585 P .2d 878 (1978).Sec. 12.45.150. Order for private prosecutor to pay costs for malicious prosecution without probable cause. The name of a per­son who voluntarily appears before a judge, magistrate or grand jury to prosecute a person in a criminal action, either for a misdemeanor or felony, shall be endorsed upon the complaint, information, or indict­ment as a private prosecutor. I f  it is found by a judge, magistrate or court trying the action or hearing the proceeding that the prosecution is malicious or without probable cause, those facts shall be entered upon the record in the action or proceeding by the judge, magistrate or court. Upon making the entry, the judge, magistrate or court shall immediately render judgment against the private prosecutor for the costs and disbursements of the action or proceeding, which may be enforced by execution in the same manner as a judgment in a civil action. (§ 6.16 ch 34 SLA 1962; am § 16 ch 8 SLA  1971)

55



. 5 44.21.440 
'e ŝ necessary to

9hdvocacy when uired by law; ;ral government the use of those 14)d. (a) The com- ad litem, public >e commissioner n AS 44.21.410. ervice under ASiploy attorneys 410. Attorneys j office of public S 39.25.120. t for services of a the duties set ith attorneys to provide guard- 
i set out in AS f  compensation ’olved, the skill § 1 ch 55 SLA
vocacy office, this state may 'ublic advocacyocacy may not irney provides i 55 SLA 1984)md legal rep- whether per- he office, shall sts. (§ 1 ch 55

44 .23 .010 S t a t e  G o v e r n m e n t 44 .23 .020

omey to appear 
rt
lation and data 
n business

Sec. 44.23.010. Attorney general. The principal executive officer of the Department of Law is the attorney general. (§ 9 ch 64 SLA 1959)
C o lla te ra l re fe re n c e s . —  7 Am. Ju r . 

2d, A ttorney G enera l, 5 1 e t eeq.; 72 Am. 
Ju r . 2d, States, T errito rie s and 
Dependencies, 8 62.

7A C J .S . A ttorney General, 8 1 e l seq.; 
81A C J .S . States, 8 61.

Sec. 44.23.020. Duties, (a) The attorney general is the legal advisor of the governor and other state officers.(b) The attorney general shall(1) bring, prosecute and defend all necessary and proper actions in the name of the state for the collection of revenue;(2) represent the state in all civil actions in which the state is a party;(3) prosecute all cases involving violation of state law, and file infor­mations and prosecute all offenses against the revenue laws and other state laws where there is no other provision for their prosecution;(4) administer state legal services (including the furnishing of written legal opinions to the governor, the legislature, and all state officers and departments as the governor directs), and give legal advice on a law, proposed law or proposed legislative measure upon request by the legislature or a member of the legislature;(5) draft legal instruments for the state;(6) make a report to the legislature, through the governor, at each regular legislative session(A) of the work and expenditures of the office, and(B) on needed legislation or amendments to existing law; and(7) perform all other duties required by law or which usually pertain to the office of attorney general in a state;(8) prepare, publish and revise as it becomes useful or necessary to do so an information pamphlet on landlord and tenant rights and the means of making complaints to appropriate public agencies concerning landlord and tenant rights; the contents of the pamphlet and any revision shall be approved by the Department of Law, division of con­sumer protection, before publication. (§ 9-1-5 A CLA 1949; am § 1 ch 128 SLA 1959; § 9 ch 64 SL A  1959; am § 1 ch 8 SLA 1976)
N O T E S  T O  D E C IS IO N S

P ow e rs  an d  d u tie s  a re  those  
a sc rib ed  a t com m on  law . —  Th is section 
indicates that the oflice o f  the attorney 
genera) is to function w ith those powers 
and duties no rm a lly  ascribed to it  at

common law . Pub lic Defender Agency v. 
Superior Court, Sup. Ct. Op. No. 1140 (F ile  
No. 2071), 534 P .2d 947 (1975).

Under the common law, an attorney 
general is empowered to bring any

81
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February 10, 1987

The H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. Box V  
June a u ,  A K  99811

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  the a u t h o r i t y  o f  art. Ill, sec. 18, of  the A l a s k a  
C o n s t i t u t i o n ,  -I am t r a n s m i t t i n g  a b i l l  that repeals 
AS 1 2 . 45.150, an o b s o l e t e  s t a t u t e  th a t  p r o v i d e s  for the 
p a y m e n t  o f  c o s t s  for " m a l i c i o u s  p r o s e c u t i o n s "  b r o u g h t  by 
p r i v a t e  pe r s o n s .  1/ T h i s  p r o v i s i o n  has b e e n  the c ause of 
some c o n f u s i o n  r e g a r d i n g  w h o  has the a u t h o r i t y  to i n s t i t u t e  
c r i m i n a l  cha r g e s .  In r e c e n t  m o n t h s  s e v e r a l  p e r s o n s  in the 
K e n a i  a r e a  ha v e  a t t e m p t e d  to file " c r i m i n a l  c h a r g e s "  a g a i n s t  
o t h e r  persons, p r i m a r i l y  p o l i c e  o f f i c e r s  w h o  ha v e  a r r e s t e d  
them, c i t i n g  A S  1 2 . 4 5 . 1 5 0  as t h e i r  a u t h o r i t y  to do ro.

W e l l - e s t a b l i s h e d  p r i n c i p l e s  of s t a t u t o r y  c o n s t r u c t i o n  
r e q u i r e  t h a t  t h e  l a n g u a g e  o f  AS 1 2 . 4 5 . 1 5 0  be  i n t e r p r e t e d  in 
c o n j u n c t i o n  w i t h  AS 4 4 . 2 3 . 0 2 0 ( b ) ( 3 ) ,  w h i c h  pl a c e s  
r e s p o n s i b i l i t y  in the a t t o r n e y  g e n e r a l  to " p r o s e c u t e  all 
c a s e s  i n v o l v i n g  v i o l a t i o n  of s t ate law." 2/ Thus  
AS 1 2 . 4 5 . 1 5 0  do e s  not p r o v i d e  a u t h o r i t y  for

1/ T h e  p r e c u r s o r  o f  p r e s e n t  AS 1 2 . 4 5 . 1 5 0  a p p e a r s  to first 
h a v e  b e e n  a d o p t e d  in' 1900; it w a s  a p p a r e n t l y  b a s e d  u p o n  an 
1882 s t a t u t e  fr o m  O r e g o n .  See Ann. A l a s k a  Codes, Pt. II, 
ch. 19, § 193-194 (Carter 1900). The p r o v i s i o n  w a s  i n c l u d e d  
in the f i r s t  c o d i f i c a t i o n  o f  A l a s k a ' s  c r i m i n a l  laws a f ter 
s t a t e h o o d .  See § 6.16, ch. 34, S L A  1962. E x c e p t  for m i n o r  

, t e c h n i c a l  a m e n d m e n t s  (for example, ch. 8, SLA 1971, a 
r e v i s o r ' s  b i l l  w h i c h  m a d e  t e c h n i c a l  c o r r e c t i o n s  r e l a t i n g  to 
the c o u r t  system, i n s e r t e d  the w o r d  "judge" in four pl a c e s 
in the s t a t u t e ) ,  t h e  l a n g u a g e  of AS 1 2 . 4 5 . 1 5 0  has re m a i n e d 
v i r t u a l l y  u n c h a n g e d  s i nce 1900.

2/ T h e r e  are rare i n s t a n c e s  in s o l e l y  p r i v a t e  d i s p u t e s  
w h e r e  it m i g h t  be a p p r o p r i a t e  for p r i v a t e  litig a n t s  to 
" p r o s e c u t e "  c a s e s  o f  c r i m i n a l  c o n t e m p t  as a w a y  of

(Footnote Continued)
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the p r i v a t e  p r o s e c u t i o n  o f  a criminal case (i.e., m otions, 
p r e t r i a l  h e a r i n g s ,  trial, appeals, etc.). Instead, the s t a t u t e  
re f e r s  o n l y  to a p e r s o n  w h o  u n i l a t e r a l l y ,  anc'. w i t h o u t  the ad v i c e  
or c o n c u r r e n c e  o f  t h e  p o l i c e  o r  p r o s e c u t o r s ,  " v o l u n t a r i l y  a p p e a r s  
b e f o r e  a judge" to c o m p l a i n  about a m a t t e r  or b e f o r e  a g r a n d  j u r y  
to t e stify. A t  that p o i n t  the a t t o r n e y  g e n e r a l ,  t h r o u g h  a state 
p r o s e c u t o r ,  has the s t a t u t o r y  a u t h o r i t y  u n d e r  AS 4 4 . 2 3 . 0 2 0  to 
r e v i e w  the m a t t e r  and to h a n d l e  the ca s e  as a p p r o priate. 3/

T h e  p r i m a r y  p u r p o s e  of A f  I? ^5.150 was not to a u t h o r i z e  the 
fi l i n g  o f  c r i m i n a l  a c t i o n s  by  p r i v a t e  p e r s o n s , b u t  r a t h e r  to m a k e  
it c l e a r  t h a t  m a i i c i c u s  a c c u s a t i o n s ,  o r  t h o s e  J a c k i n g  p r o b a b l e  
cause, will s u b j e c t  the c o m p l a i n a n t  to i m m e d i a t e  j u d g m e n t  "for 
the c o s t s  o f  d i s b u r s e m e n t s  of the ac t i o n . "  However, the s t a tute 
is p o o r l y  d r a f t e d  and, as a l r e a d y  noted, has c r e a t e d  c o n f u s i o n  ir. 
lay p e r s o n s  as to t h e i r  i n d e p e n d e n t  a u t h o r i t y  tc file p r i v a t e  
c r i m i n a l  ac t i o n s .  F o r e o v e r , to the e x t e n t  that the s t a t u t e  
p r o v i d e s  for a jud.cr.cr* o f  c o s t s  to be r e n d e r e d  automatica.;ly arc 
" i m m e d i a t e l y "  it is p r o b a b l y  u n c o n s t i t u t i o n a l  as a v i o l a t i o n  cl: 
d u e  pro c e s s .  It d o e s  n o t  a l l o w  a p e r s o n  to ha v e  his "day in 
court" to fry to s h o w  t h a t  the a c c u s a t i o n  was in g o o d  faith. 
Th u s  the s t a t u t e  m i g h t  a l s o  be & d i s i n c e n t i v e  for p e o p l e  who 
m i g h t  o t h e r w i s e  b r i n g  c l o s e  or m a r g i n a l  c a s e s  to the a t t e n t i o n  of 
a judge or g r a n d  jury. T h e  repeal o f  the s t a t u t e  w i l l  e l i m i n a t e  
any l i n g e r i n g  c o n f u s i o n  r e g a r d i n g  the e x i s t e n c e  o f  "pr i v a t e  
p r o s e c u t o r s " ,  w h i l e  l e a v i n g  the c o m m o n  law protection;: a g a i n s t  
m a l i c i o u s  p r o s e c u t i o n s  intact.

The f i l i n g  o f  a c r i m i n a l  action, c L v i o u s l y  a v e r y  s e r i o u s  m a t­
ter. T h e  fact th a t  a c r i m i n a l  c h a r g e  has be e n  filed a g a i n s t  a 
p e r s o n  m a y  h a v e  a n e g a t i v e  e f f e c t  up o n  t^at p e r s o n ' s  r e p u t a t i o n ,  
p o s i t i o n  in the c o m m u n i t y ,  e m p l o y m e n t  o p p o r t u n i t i e s ,  etc. The 
n e e d  tc d e f e n d  o n e s e l f  a g a i n s t  criminal chsrcres m a y  a l s o  i m p o r c  a

(Footnote Continued)

e n f o r c i n g  o r d e r s  in c o n c e r t e d  d i v o r c e  cases. See, e . g . , P i c a s  v. 
D i g g s , CC 2 P. 2c. 550 (Alaska 1983). In all o ther situat i o n s ,  
how e v e r ,  AS  4 4 . 2 3 . 0 2 0 ( b ) (3; g i v e s  the a t t o r n e y  g e n e r a l  r o j c 
r e s p o n s i b i l i t y  for h a n d l i n g  c r i m i n a l  mat t e r s .

3/ A l s o  sco p.u’e " f j  , A l a s k a  F.ulec o f  C r i m i n a l  F r c c e e u r e ,  
w h i c h  p e r m i t s  p r o s e c u t i o n  b y  indirtirert cr.lv if the i n d i c t m e n t  is 
s i g n e d  by  the p r o s e c u t i n g  attorney.
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g r e a t  d e a l  o f  f i n a n c i a l  e x p e n s e  and e m o t i o n a l  strain. Th u s  
the p o w e r  tc i n s t i t u t e  crir.inr? p r o c e e d i n g s  o u g h t  not to 
r e s t  w i t h  a p r i v a t e  p a r t y  i n v o l v e d  in some s o r t  of v e n d e t t a  
o r  a p e r s o n a l  d i s p u t e  w i t h  a nother.

T h e r e  is no s u c h  t h i n g  as a " p r i v a t e  p r o s e c u t o r "  in A l a s k a ,  nor 
sh o u l d  t here be. B e c a u s e  AC 13.*'5.150 if a p p a r e n t l y  b e i n g  
i n t e r p r e t e d  b y  sore persons; as i m p l i c i t l y  r e c o g n i z i n g  such a 
p r o c e d u r e ,  and b e c a u s e  it p r o b a b l y  v i o l a t e s  due p r o c e s s  
r e q u i r e m e n t s ,  this o b s o l e t e  statute, s h o u l d  b e  repealed.
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BY THE RULES COMMITTEE BY
1 IN THE HOUSE REQUEST OF THE GOVERNOR

2 HOUSE B ILL NO. 121

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - -  FIRST SESSION

5 A BILL

6 For an Act e n t i t le d : "An Act rep ea ling  a p ro v is io n  re la te d  to  payment o f

7 costs by p r iv a te  p ro se c u to r."

8 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 *  Section 1 . AS 12 .45 .150  is  repealed.

10
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BY THE RULES COMMITTEE BY
1 IN THE HOUSE REQUEST OF THE GOVERNOR

2 HOUSE B ILL NO. 122

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - -  FIRST SESSION

5 A BILL

6 For an Act e n t i t le d : "An Act re la t in g  to  the a u th o r ity  to compromise

7 c e rta in  misdemeanors."

8 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 *  Section 1. AS 12 .45 .120 is  amended to  read:

10 Sec. 1 2 .4 5 .1 2 0 . AUTHORITY TO COMPROMISE MISDEMEANORS FOR WHICH

11 VICTIM HAS C IV IL  ACTION. I f  [WHEN] a defendant is  held to answer on a

12 charge o f misdemeanor fo r  which the person in ju re d  by the act con-

13 s t i tu t in g  the crime has a remedy by a c i v i l  a c tio n , the crime may be

14 compromised except when i t  was committed

15 (1) by o r upon a peace o f f ic e r ,  judgex  or m agistrate w hile

16 in  the execution o f the d u ties o f th a t o f f ic e ;

17 (2) r io to u s ly ;

18 (3) w ith  an in te n t to  commit a fe lo n y ;

19 (4) larcenouslyj^

20 (5) against

21 (A) a spouse or a form er spouse o f the defendant;

22 (B) a p aren t, grandparent, c h ild , or grandchild of the

23 defendant;

24 (C) a member o f the s o c ia l u n it  comprised o f those

25 l iv in R  together in  the same dw elling  as the defendant; o r

26 (D) a person who is  not a spouse or former spouse o f

27 the defendant but who p re v io u s ly  liv e d  in  a spousal re la tio n s h ip

28 w ith  the defendant.

m
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This ••is i.testimony .1. gave before the. *Ho use Finance Committee regarding 
'•"•'HB.i;- 122 on-3p 17-87; Host of it was taken, from work done by Fran Purdy, 
h£rpgra-m Manager for .the Abuse Prevention Program for the Municipality.

A n c h o r a g e  .

• s • :■ m  "•• • #

x
r

$

, A H w i M l  A-W  »  ■, l« W i 1 4 / k J i v w i  I *  *

j‘ • ’ AMD SEXUAL ASSAULT PROGRA
’ i W  . j p  '■. •• ' f  y -  1

WI3:f ARE t/ERY: MUCH I-N 
f; H I G H E S T - P R I O R I T I E S

M< ‘ ij'! •’ •’ ■. I .

' I  • ?]•• : t  $  ,
l.ir-'-ffi • ' f  HOUSE EiIftL'il22
• I M - '  4  .... * I :  i • * • C IV IL  COMPROMISE

' : m  p  : : f  ■ ; • . ' • /  ?' ;

/ I /M A R G O T  D i e k ,  COORDINATOR i  '*  ■
- ! !v;lALASKA- NETWORK ON DOMESTIC VIOLENCE AND SEXUAL ASSAULT
life M  . •••, .<• I •••:
/^NETWORK' is- A . MEMBERSHIP ORGANIZATION COMPRISED OF 20 DOMESTIC VIOLENCE 

. . . , _ _ l ,  ROGRAMS. THROUGHOUT; THE STA TE.•jly • .■] ■
SUPPORT OF HOUSE B IL L  1 2 2 .  I T  I S  ONE OF OUR 

T H IS  LEG ISLA TIV E S E S S IO N . : .

TH IS  -.BILE1 • WOULD' DELETE A LOOPHOLE IN  THE CURRENT ALASKA STATUTES THAT 
.ALLOWS MISDEMEANORS TC BE HANDLED THROUGH A C IV IL  COMPROMISE IN  LI Ml 

/ /O F -  CRIMINAL PROSECUTION- IN DOMESTIC VIOLENCE CASES.
A' *v ifj}' •• .j’ ■

••WHEN 'THERE I S  A C IV IL .  COMPROMISE, THE VICTIM  STATES TO THE COURT THA C 
'jT'SHE • DOES'1, NOT WANT THE CRIMINAL ACTION AGAINST THE ABUSER PURSUED. I F  
if THE ’ JUDGE RULES THnT THE COMPENSATION (USUALLY A PROMISE OF NO H ITTIN G  

•' IN -  THE FUTURE-AND A $ 1 . 1 0  REMUNERATION • FOR PAIN AND SU FFER IN G ) OFFERED 
B /■; THE ABUSER IS-A DEQ UA TE, THE JUDGE THEN D IS M IS S E S  THE CRIMINAL CASE 

' :<NOT ALLOWING THE PROSECUTORS TO BRING CRIMINAL CHARGES) AND RULES 
FAVORABLY ; (A PPR O V ES) THE TERMS OF THE < AGREEMENT) C I V I L  COMPROMISE.. ii; '  jab-:' ' .<!;•'.. :jjpv ”■ f;; f  «

k i l A  THE' • j$AST TEN YEARS, THERE HAS BEEN A SERIO US EFFORT TO CHANGE LAW 
'".ENGORGEMENT AND CRIMINAL JU S T IC E  RESPONSE TO DOMESTIC VIOLENCE. BASED 

RESEARCH‘i THAT HAS. BEEN COMPLETED, THERE I S  GOOD REASON TO BELIEVE 
•• .h ’H&T ’ •. WHEN DOMESTIC • VIOLENCE I S  MADE PU BLIC THE F IR S T  FEW TIMES I T  

OCCURS’ TNAT INDIVIDUALS ARE LESS LIKELY TO CONTINUE IN  AN ESCALATING 
• •VIOLENCE i  PATTERN. I F  LEFT UNCHECKED, f  OUR EXPERIENCE HAS BEEN THAT T IE  

VIOLENCE GENERALLY DOES INTEN SIFY OVER TIM E.
W ' •-/ ‘ ' ' |

:!H;FOR THI Si-REASON, WE FEEL STRONGLY THAT I T  I S  NOT GOOD PUBLIC POLICY TO 
WAIT -' FOR A' R E PETITIO N  0 ?  HARM BEFORE INTERVENING. THE PO LICE 
PROCEDURES AROUND ■ALASKA HAVE BEEN CHANGING TO REFLECT T H I S . MORE AND 

/MORE 'DEPARTMENTS: 'ARE .NOW RESPONDING .TO THE F IR S T  CALL WHEN THERE 13 A 
.. DOMESTIC- VIOLENCE DISTURBANCE, ARRESTING WHEN P Q S S I3 L E  AND TAKING FULL

REPORT S - *
I

•• • • • ■ • ‘ \
•• ONE OF T H E  I'UNFORTUNATE RESULTS OF ’ DOMESTIC VIOLENCE I S  THAT ONE 
. '  INDIVIDUAL BECOMES A VICTIM  OR AT LEAST A PERSON WHO I S  IN TIM ID A TED ,

'/ /C O E R C E D , AND FRIGHTENED C (AND OFTEN PHYSICALLY AND/OR SEXUALL Y
? 'ASSAULTED!) INTC . BEHAVING IN A MANNER. MORE ACCEPTABLE TO THE PARTNEF .
f '• IT 'J " i s  . 'NOT.-i SU R PR ISIN G  THAT WHEN THE ABUSIVE PARTNER’ S ATTORNEY
/.APPROACHES THE VICTIM WITH' A CIV IL*  COMPROMISE TO AVOID THE COUNT 

.PROCESS, THAT, MANY V IC T IM S AGREE.
I •. JJR. I jfc, ..i;. I .'. • •*.> !'V.

::



, f  ■ |  • • • ' . :

■ C IV I L  ■ COMPROMISE ASSUMES THERE ARE , TWO EQUAL PARTIES AGREEING TO' 
t RESOLVE A D ISPUTE .  THESE PARTIES 4‘ARE NOT EQUAL IN D ISPUTES THAT 
^ IN V O L V E  ' pOMESTIC VIOLENCE. BY HAVING A JUDGE RULE THAT THE CRIME WAS- 
i/MERELY ■ % " C I V I L  MATTER*' BETWEEN TWO "EQUAL" ■ PART IES ,  I T  ONI/.'
: REINFORCES THE MESSAGE THAT SOCIETY CONDONES DOMESTIC VIOLENCE. IT  I S  

/  ALSO COUNTERPRODUCTIVE TO TELLjjLAW ENFORCEMENT PERSONNEL TO RESPOND TO 
/ . T H E S E ', CALLS AND ARREST WHENEVER POSS IBLE OR AT LEAST TAKE FULL 
^/REPORTS, p F ’ ON THE OTHER HAND WE LEGISLATIVELY ALLOW A PROCESS THAT 
T^TGcUMVEHp .  THE -CRIMINAL. JUST ICE  SYSTEM! •
| :A / V l C T l M f  OF: ABUSE WHO DOES NOT CLEARLY HEAR FROM ALL RESOURCES THAI

THE ABUSE I S  NOT HER FAULT AND I S  NOT TO BE TOLERATED, WILL GENERALLY
I/NOT .LEAVE THE ABUSIVE RELATIONSHIP .UNTIL THE VIOLENCE REACHES THY 
/SEVER ITY .  tO P  R ISK ING  HER L I F E  OR THE L IVES  OE THE CHILDREN. BY THAT 

' j p m f f c ,  •••' TKg NEED FOR'COUNSELING FOR T*HE ENTIRE FAMILY I S  SO GREAT THAT 
■]|V GOVERNMENT' NEEDS TO SUBS ID IZE  THE /  MAJORITY OF THE COST THROUGH
■j PROGRAMS '-LIKE THE. ONES I REPRESENT,; SOCIAL WORKERS, WELFARE, MEDICA.,- 
; PAYMENTS,§• FOSTER CARE, SPECIAL EDUCATION FOR CHILDREN, AND JA IL  TIME 

FOR THE OFFENDER. ;j>Y. , : • . •* iT” -  * •?.y j y  ■ • «  - • • W ^ c d r  J. A;

•■ SINCE : ’ WE >?. BEL IEVE IT  MUCH -SOUNDER /  PUBL IC POLICY TO INTERVENE IK '  
[ .DOMESTIC VIOLENCE CASES AND STOP THE VIOLENCE AT ITS  EARLIES'!
/D I S C E R N IB L E  PO INT ,  THE USE OF C IV I L  COMPROMISE I S  NOT APPROPRIATE. I '

[ '  D E F E A T S .  T l g S  P U R P O S E .

.APPROPRIATE INTERVENTION I S  TAKING PLACE I N .  SOME COMMUNITIES L IKE  
ANCHORAGE AND KETCHIKAN THROUGH STRONG ARREST P O L IC IE S ,  WHICH RESEARCH' 
IN D IC A T E S T H A T  IN 'AND OF THEMSELVES DO S IGN IF ICATELY REDUCE REPEAT 

•. OFFENSES. ^  HOWEVER, PROSECUTION I S  ALSO VERY IMPORTANT SO THAT THE 
■^OFFENDER /CAN BE .MANDATED INTO COUNSELING IN L IEU  OF SERVING JA I L  TIME. 
'.THHff/uSE <bF A FAIRLY LENGTHY SUSPENDED JA IL  TERM HAS BEEN THE MOST 

i EFFECTIVE ; / IN SCREENING AND MOTIVATING IND IV IDUALS TO U T IL IZ E  EXISTING 
COUNSELING/ OR COMMUNITY/SELF HELP RESOURCES. I T  I S  NOT L IKELY  THAT THE 
AVERAGE -BATTERING PARTNER ' WILL UNDERGO AND COMPLETE COUNSELING ■ 
VQLipNTARrL'Y.. NATIONWIDE, ONLY ABOUT 5% D.O SO. HOWEVER, COUNSELING HAS 

i'‘ BEEN ' SHOWN TO- BE VERY EFFECTIVE FOR BATTERERS WHO DO COMPLETE I I .  
THEREFORE,;/ OFFERING " F IR ST  TIME OFFENDERS" AN ALTERNATIVE SENTENCE OF 

• 6 0 / 9 0  DAYS Or  SUSPENDED J A I L  T IME ;  WITH PERHAPS A FEW TO SERVE OF 
CREDIT-. FOR SERVING THE DAY' OF THE ARREST, AS LONG AS MANDATORY 

j} COUNSELING; OR A COURT APPROVED REHABILITATION EFFORT I S  COMPLETED, 
WIT# , THE '[PROVISION THAT NO S IM ILAR VIOLATION I S  COMMITTED FOR A YEAh 
PROVIDES THE OFFENDER ■ WITH A METHOD FOR CHANGING H IS  BEHAVIOR WITH 

:L . ITTLE/ : NEGATIVE IMPACT- FROM A CRIMINAL RECORD. THIS APPEARS TO BE A 
SUCCESSFUL;/ METHOD' OF INTERVENING IN THE VIOLENCE WHILE S T IL L  OFFERING 
THE/  COUPLE A ' -.CHANCE. -TO REPAIR THEIR L IVES /RELAT IONSH IP  WITH L ITTLE 
PRESENT OR/FUTURE COST TO THE FAMILY AND GOVERNMENT.

V i 'WE STRONGLY URGE YOUR FAVORABLY CONSIDERATION OF TH IS  B I L L .



806 Alaska 713 PACIFIC REPORTER, 2d SERIES

and James filed for divorce on June 29, 
1983. The divorce was not granted until 
May 29, 1984. Given these circumstances, 
the court did not abuse its discretion in 
relying on the date of permanent separa­
tion in its division of property and award of 
interest

The superior court’s division of property 
is REVERSED and the case REMANDED 
for further proceedings consistent with this 
opinion.4

STATE o f Alaska, Appellant, 
v.

Bruce NELLES, Appellee.
No. A-995.

Court of Appeals of Alaska.
Feb. 7, 1986.

State brought action for misdemeanor 
assault. The Fourth Judicial District 
Court, Fairbanks, H.E. Crutchfield, J., dis­
missed the charge pursuant to misdemean­
or civil compromise statute and State ap­
pealed. The Court of Appeals, Bryner, 
C.J., held that; (1) the civil compromise 
statute did not violate doctrine of separa­
tion of powers, and (2) dismissal of case 
upon civil compromise did not imply that 
case was prosecuted solely to obtain advan­
tage in civil matter.

Affirmed.

1. Constitutional Law ©=61, 74 
Criminal Law <5=12
Civil compromise statute [AS 12.45.-

120-12.45.140] does not violate separation 
of powers doctrine because court's authori-
4 . Becau se  w c rem and fo r fu rther proceedings, 

we need not con sid er Jam es' contention that the

ty to compromise misdemeanors has been 
expressly conferred by legislature and 
prosecutorial consent to civil compromise is 
not necessary as matter of constitutional 
law.
2. Constitutional Law <5=70.1(10)

Amendment to civil assault statute [AS
12.45.120-12.45.140] to create exception for 
crimes arising from domestic disputes is 
clearly matter of legislative, rather than 
judicial, concern.
3. Criminal Law ©=40

Civil compromise statute [AS 12.45.- 
120-12.45.140] does not conflict with Code 
of Prof.Resp., DR 7-105(A), prohibiting a 
lawyer from presenting criminal charges 
solely to obtain advantage in civil matter, 
because dismissal of case upon civil com­
promise does not imply that case was pros­
ecuted "solely to obtain an advantage in 
civil matter.”

Jeffery O'Bryant, Asst. Dist. Atty., Har­
ry L. Davis, Dist. Atty., Fairbanks, and 
Harold M. Brown, Atty. Gen., Juneau, for 
appellant.

Raymond Funk, Asst. Public Defender, 
Fairbanks, and Dana Fabe, Public Defend­
er, Anchorage, for appellee.

Before BRYNER, C.J., and COATS and 
SINGLETON, JJ.

OPINION
BRYNER, Chief Judge.
The state appeals from a district court 

dismissal of a misdemeanor assault charge 
against Bruce Nelles. Judge H.E. Crutch­
field dismissed the charge pursuant to the 
misdemeanor civil compromise statute. 
We affirm.

BACKGROUND
While intoxicated, Nelles struck his girl­

friend, Mary M. Henry, on the mouth with 
his fist. Henry’s injury required four
• court abused its d iscretion  in  awarding attor­

ney's fees to Deborah.
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stitches. She filed a citizen arrest form 
seeking Nelles’ arrest.

At a bail hearing before Judge Crutch­
field, Nelles’ attorney moved for dismissal. 
He submitted a statement titled "Compro­
mise of Criminal Action," which was signed 
by Henry and stated:

Comes now the injured party in the 
above-entitled action, Mary Henry, and 
hereby acknowledges that he/she has re­
ceived satisfaction for the injury to 
his/her person and further states that 
he/she does not wish to proceed with this 
action, since he/she has received satis­
faction for injury to his/her person from 
the Defendant, Bruce Nelles.

The state opposed Nelles’ motion for dis­
missal. The court allowed Nelles’ counsel 
to examine Henry under oath. Henry testi­
fied that she and Nelles intended to marry, 
that he had never assaulted her on any 
other occasion during their one year to­
gether, that none of her clothes had been 
torn, that she had not incurred any medical 
expenses, that she was unemployed at the 
time of the assault, had lost no wages, and 
that she did not want any civil compensa­
tion from Nelles.
Judge Crutchfield further questioned 

Henry:
Court: (to witness) I don’t know wheth­

er Mr. Wildridge, in taking this written 
statement from you, explained the pro­
visions of Title 12.45.120-130, which 
I ’m obviously looking at. And, I think 
the basis for this is to not prosecute 
some cases but by the same time the 
legislature recognizes that the court 
system and the police, and the prosecu­
tor should not be some type of a buffer 
zone and have their time taken up with 
boy-girl relations, okay?

Henry: I understand.
Court: And, there's some provisions for 

costs and I ’ve never been clear about 
who the costs should be assessed

I . AS 1 2 .4 5 .I2 0 - .I4 0 ;  Ariz.Rcv.Stat.Ann. §  1 3 -  
3981 (1 978 );  C al.Penal Code §  1 3 77 -79  (W est 
1982); Idaho Code Ann. §  1 9 -3 4 0 1 -3 4 0 3 (1 9 7 9 );  
M ass.G cn .Law s Ann. ch. 2 7 6 , §  SS (W est 1972); 
Nev.Rev.Stat. §  178 .5 64 -56 8  (1 983 ); Okla.Stat.

against, whether it’s the defendant or 
the witness who brings the charges, 
and, then—you are aware, of course, 
that there's a possibility that if I grant 
it, that I may, based upon the court’s 
time and everybody’s time, I may have 
to assess some costs—before it would 
be dismissed? Did you understand 
that?

Henry: (inaudible)
Court: Okay.

Court: You’re not frightened of Mr. 
Nelles I take it then, you, he didn’t try 
to talk you into doir.g this or threaten­
ing you in any way?

Henry: No.
Judge Crutchfield initially denied Nelles’ 

motion to dismiss. After Nelles moved for 
reconsideration, however, Judge Crutch­
field ordered the case dismissed “pursuant 
to the civil compromise provisions" and 
"upon payment of $100 costs.”  The state 
has appealed the order of dismissal.

DISCUSSION
"In theory there should be no compro­

mises of criminal cases.” Miller, The Com- 
promise o f  C rim inal Cases, 1 So.Cal.L. 
Rev. 1 (1927). And in practice, "the civil 
and criminal law operate independently of 
one another so that resolution of a victim’s 
civil rights and remedies has no effect upon 
criminal prosecution." People v. Moulton, 
131 Cal,App.3d Supp. 10, 182 Cal.Rptr. 761, 
766 (1982). "An exception to this principle 
exists, however, where a statute specifical­
ly authorizes a compromise of the criminal, 
as well as the civil, liability arising out of 
certain conduct." Annot., 42 A.L.R.3d 315, 
318, § 2[a]. Many states, including Alaska, 
have adopted such statutes, allowing judi­
cially-sanctioned compromises and dismis­
sals of criminal charges.1

It appears that Alaska’s civil compromise 
statutes derived from the same source as

Ann. t il. 22 , §  1291 -94  (W est 1958); O r.Rcv.Stai.
§ 1 3 5 .7 03 -70 9  (1 983 ); Pa.Stat.Ann. tit. 19, 26

(Pu rdon  1964); Utah Code Ann. § §  7 7 -5 0 -1  to

- 3  (1 9 7 8 ).



public nature, and where the public 
interests are better promoted by check­
ing than by encouraging criminal pros­
ecutions. Of this class are libels, and 
simple assaults and batteries; or those 
which according to [the civil compro­
mise statute], are not committed by or 
upon an officer of justice, while in the 
execution of the duties of his office, or 
riotously, or with an intent to commit a 
felony. With these exceptions, cases 
of this nature have by the policy of our 
statutes, always been considered fit 
subjects of compromise . . . ;  a policy 
which has been carried by the courts, 
still further than the terms of the stat­
ute.

most other similar statutes, a 18i.
York statute that read:

That in all cases where a person shall, on 
the complaint of another, be bound by 
recognisance to appear, or shall, for want 
of surety, be committed, or shall be in­
dicted for an assault and battery, or oth­
er misdemeanor, to the injury and dam­
age of the party complaining, and not 
charged to have been done riotously or 
with intent to commit a felony, or not 
being an infamous crime, and for which 
there shall also be a remedy by civil 
action, if the party complaining shall ap­
pear before the magistrate who may 
have taken the recognisance, or made the 
commitment, or before the court in which 
the indictment shall be, and acknowledge 
to have received satisfaction for such 
injury and damage, it shall be lawful for 
the magistrate in his discretion to dis­
charge the recognisance, &c. or for the 
court also in their discretion, to order a 
nolle prosequi to be entered on the in­
dictment.2

1 N.Y.R.L. § 19 (1813), quoted in People v. 
Moulton, 131 Cal.App.3d Supp. 10, 182 Gal. 
Rptr. 761, 765 (1982). The purpose of the 
statute was to encourage the amicable res­
olution of disputes that were primarily pri­
vate in nature:

The policy underlying compromise stat­
utes was explained by the New York 
Commissioners on Practice and Pleading 
in 1849 as follows:

There are many cases, which are tech­
nically public offenses, but which are 
in reality rather of a private than a

2. In  la rge  part, the law s o f A laska a rc  derived 

front those o f Oregon. F . Brow n, The Source* 
o/ the Alaska anil Oregon Coda, Part I, 2 IJ.C.L. 

A.-Alaska L .IU v. 15. 16 (1 0 7 2 ) . The A laska c iv il 
com prom ise statu tes appear to first have been 

adopted in  1900 and to have been derived from  

the Oregon C iv il Comprom ise Statutes. See 
Ann.A laska Cedes, 1*1. II, ch. 28 , 2 5 3 -2 5 6

(Carter 1900) (th e  A laska statute re fers to the 

Oregon law , p resum ab ly  a s  its source ). See 
infra, n .3 . The A laska statu tes a lso  had v ir tu a l­

ly identica l w ord ing  to the Oregon statutes. 

Compare Ann.Alaska Codes, Pt. II , ch . 28 , 
S§ 2 5 3 -2 5 6  (C arter 1900) with Gon.Lr.ws o f Or.. 

Code o f C rim .Proc., ch . XXX , *9a 3 1 5 -3 1 8  
(Deady 1845 -1864 ); renum bered, Ann L aw s o f

People v. Moulton, 182 Cal.Rptr. at 766 
(citations omitted).

Alaska's civil compromise statutes are 
contained in AS 12.45.120-12.45.140, which 
state:

Sec. 12.45.120. Authority to compro­
mise misdemeanors f o r  which victim 
has civil action. When a defendant i3 
held to answer on a charge of misde­
meanor for which the person injured by 
the act constituting the crime has a rem­
edy by a civil action, the crime may.be 
compromised except when it was commit­
ted

(1) by or upon a peace officer, judge or 
magistrate while in the execution of the 
duties of that office;

(2) riotously;
(3) with an intent to commit a felony;
(4) larcenously.

Or., Crim .Codc tit. I . ch . X X X , § §  1519-1522 
(H il l 1892); renum bered, O r.Laws, tit. XVIII, 
ch . XV. g §  1 6 96 -1 6 9 9  (Lord  I9 I0 ) .

The law s o f Oregon, and therefore Alaska, are 

derived in large part from  those o f New York. 

A lthough, “(t |he m ajo r borrow ing look place in 
Oregon in  18 53 -1854  . . .  O regon's celebrated 
Judge M atthew P. Deady and  others reworked 
the Oregon law  in  18 62 -1864 , u sin g  as their 
m ajo r source s the 1854 codes and the draft 
codes prepared fo r New York by n commission 
by David Dudley F ie ld . The F ie ld  Commissinn 

had a lso  relied h eav ily  on the o lder New York 
statu tes . . . "  F. B row n; The Sources of the 
Alaska and Oregon Codes, P a r t II. 2 U.C.LA.— 
A laska L .R cv . 87 (1 9 7 3 ) .
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Sec. 1245.1 JO. Acknowledgment o f  usurpation of the executive power residing
satisfaction by injured party. If the 
party injured appears before the court in 
which the defendant is hound to appear, 
at any time before trial, and acknowl­
edges in writing that satisfaction has 
been received for the injury, the court 
may, on payment of the costs incurred, 
order the prosecution dismissed and the 
defendant discharged. The order is a 
bar to another prosecution for the same 
crime.

Sec. 1245.140. Compromise or stay 
upon compromise by other means pro­
hibited. A crime may not be compro­
mised or the prosecution or punishment 
upon a compromise dismissed or stayed 
except as provided by law.3 
In this case, the state initially contends 

that these statutes violate the separation of 
powers doctrine. The state relies upon 
State v. Carlson, 555 P.2d 209, 271-72 
(Alaska 1976), and Public Defender Agen­
cy v. Superior Courl, 534 P.2d 947, 951-52 
(Alaska 1975). It argues that the district 
court’s order of dismissal amounts to “ a
3. The statutes, u s o r ig in a lly  adopted in 1900, 

read:

Sec. 253. What crimes may he compro­
mised. That w hen  a  defendant is  held to 
answ er on a charge o f  m isdem eanor, fo r 
which the person in jured  by the act constitu t­
ing the crim e h a s a rem edy by a c iv il action, 
the cr im e m ay be com prom ised, a s  provided 
in the next section , except when it w as com ­
mitted—

First. By or upon an  o fficer o f ju stice  
while in  the execution o f the du tie s o f h is 
offi'-e;

Second. R iotously; o r
Th ird . W ith an  intent to com m it a felony; 

or
Fourth . L arccnou sly ,
Laws.O rcg., Oct. 19, 1864; H ill's  A nn.Law s, 

s. 1519.
Sec. 254 . Compromise by permission 0/  the 

co-. 't; order thereon. That if  the party in ­
jured appear before the courl at wh ich  the 
defendant is  bound to appear, a t any tim e 
before tria l on an ind ictm ent fo r the cr im e, 
and acknow ledge in w r it in g  that he h as re ­
ceived sa tisfac tion  fo r the in ju ry , the court 
may, in  its d iscretion , on  payment o f the co sts 
and expenses incurred , order a ll fu rther p ro ­
ceed ings to be stayed upon the prosecution 
and the defendant to be d ischarged  there­
from; but the order and  the reason s therefor 
must be entered nn the jou rn a l.

7t3P.2d— 19

in the state district attorney’s office to 
bring charges and determine their disposi­
tion." We find this argument to be with­
out merit.

In State v. Carlson, the defendant was 
indicted for murder, but the trial court, 
against the state’s opposition, agreed to 
accept a guilty plea to the lesser offense of 
mansiaughter. No statute or rule permit­
ted the trial court to accept such a plea. 
The supreme court reversed, finding that 
the trial court's decision would “ usurp the 
executive function of choosing which
charge to initiate ” 555 P.2d at 272.
In Public Defender Agency v. Superior 
Court, the trial court ordered the state to 
prosecute a civil action for child support. 
The supreme court similarly concluded that 
the separation of powers doctrine had been 
violated, holding that “ the Attorney Gener­
al cannot be controlled in either his decision 
of whether to proceed, or in his disposition 
of the proceeding.”  534 P.2d at 950.

[1] In the present case, there was no 
judicial interference with the prosecution’s

Law s Oreg., Oct. 19, 1864; H ill's A nn.Law s, 

s. 1520; Saxon Hill, 6  Oreg., 383 .

Sec. 2 5 5 . Order a bar to another prosecu­
tion. That the o rder authorized by the last 

section, w hen  m ade and entered, is  a bar to 

another prosecution for the sam e crim e.

Law s Oreg., Oct. 19, 1864; H ill’s  A nn.Law s, 

s. 1521.
Sec. 2 5 6 . No crime can be compromised, 

except. That no cr im e can  be com prom ised, 

nor can an y  proceeding fo r the prosecution or 
punishm ent thereof be stayed upon a com pro­

m ise, except as provided in  th is chapter.

L aw s Oreg., Oct. 19, 1864; H ill's  A nn.Law s, 

s . 1522.
The statu tes appear unchanged from  the o r ig i­

n a l version  in Comp.L.Ann., tit. XV, ch. 28 , 
§ §  2 3 62 -236S  (1 913 ); Comp.L.Ann., § §  5 4 3 1 -  

54 34  (1 9 3 3 ) , and Comp.L.Ann., tit. 66 , ch. 18, 

§ §  6 6 -1 8 -1  to 6 6 -1 8 -4  (1 9 4 8 ) . In  1962, a  num ­

ber of m ino r am endm ents were m ade to the 

language o f the statu tes. See SLA, ch . 34 , §  6 .13 

(1 962 ). A dditionally, the fir st exception in  Sec. 

25 3  w as expanded from  the o rig in a l "an  o fficer 

o f ju stice " to "a peace o fficer o r m agistrate ," in  

1962, SLA, ch. 34. §  6 .13 (1 9 6 2 ) , and expanded 

to "a peace o fficer, judge or m agistrate ," in  

1971. SLA, ch. 8. §  15 (1 9 7 1 ) . A lso, Sec. 255  

w a s conso lidated w ith  Sec. 25 4  in 1962. SLA, 
ch . .34, §  6 .1 3  (1 9 6 2 ) .
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initial decision to charge Nelles. Judge 
Crutchfield did subsequently exercise his 
discretion to dismiss the case. Yet this 
dismissal was expressly authorized by the 
legislature. AS 12.45.120, 12.45.130.
There is no suggestion in the civil compro­
mise statutes that the court's power to 
dismiss is conditioned upon the agreement 
of the prosecutor. In fact, the contrary 
appears to be the case. See Annot., 42 
A.L.R.Sd 315, 319 (a common condition 
precedent under compromise statutes is the 
consent of either the court o r  the prosecu­
tor). See also Hoincs v. Barney ’s Club, 
Inc., 23 Cal.3d (103, 170 Cal.Rptr. 42, 47, 
620 P.2d 628, 633 (1980) (in explaining the 
civil compromise statute, the court stated 
that the prosecutor has no role in a dismis­
sal of civil compromise). The state has 
cited no case purporting to hold that prose­
cutorial consent to a civil compromise is 
necessary as a matter of constitutional law, 
and we are aware of none. Because the 
court’s authority to compromise misde­
meanors has been expressly conferred by 
the legislature, we find the present case 
readily distinguishable from State v. Carl­
son and Public Defender Agency v. Supe­
rio r Court, and we conclude that there is 
no separation of powers violation made out 
here.

(2] The state's next argument is that 
crimes arising from domestic disputes 
should not be amenable to civil compro­
mise. Certainly, the state has a valid con­
cern: that domestic assaults not go unpun­
ished merely because the victims wish to 
withdraw their complaints in the hope that 
no further abuse will occur. However, the 
state cites no support for the argument 
that public policy mandates a judicially cre­
ated exception to the civil compromise stat­
ute. The statute, in its current form, does 
not exempt domestic disputes. Amend-
4, W c noic that C alifo rn ia lia s  am ended the civ il 

com prom ise statute to create an  exception bar- 

rin ij c iv il com prom ise when the in ju ry  ar ise s 

from  a second w illfu l and  know ing  v io lation  of 
a re stra in in g  order im posed to prevent dom estic 

v io lence. C al.Pena l Code §  1377  (W est 1982) 
fstatute am ended 1979). It shou ld  also  be noted 

that any  w illfu l in flic tion  o f physical in ju ry  re-

mcnt to create additional exceptions is 
clearly a matter of legislative, rather than 
judicial, concern.4

Moreover, we note that, under the Alas­
ka civil compromise statute, the decision 
whether to dismiss or prosecute is vested in 
the sound discretion o f the trial court, and 
no right to dismissal is conferred upon the 
accused. In cases of domestic violence that 
appear to involve a continuing danger of 
injury to the victim, it could well he an 
abuse of discretion for the trial court to 
order dismissal. In the present case, how­
ever, the state has not suggested any ongo­
ing danger to the victim, and the rpcord 
contains nothing to indicate that Judge 
Crutchfield abused his discretion in this 
regard.

(3] The state further argues that the 
civil compromise statute engenders conflict 
with the Alaska Code of Professional Re­
sponsibility, Disciplinary Rule 7-105(A), 
which states that "[a] lawyer shall not 
present, participate in presenting, or 
threaten to present criminal charges solely 
to obtain an advantage in a civil matter.” 
See, e.g., MacDonald e. Mu sick, 425 F.2d 
373 (9th Cir. 11)70) (prosecutorial misconduct 
where charge of resisting arrest wfas intro­
duced as "bludgeon” behind the attempt to 
defeat a possible civil action by the arres­
tee for false arrest). This rule is plainly 
inapplicable here. Dismissal of a case 
upon civil compromise simply does not im­
ply that the case was prosecuted "solely to 
obtain an advantage in a civil matter.”5

Judge Crutchfield's dismissal of the case 
is AFFIRMED.

su itin g  in  a “traum atic" cond ition upon a coha­

bitant o f the opposite sex  is a  felony under 
C a lifo rn ia  law . C al.l’ena l Code §  273.5 (West 
1970) (adopted 1977).

5 . The state  h as a lso  argued that A laska's civil 
com prom ise statu te is unconstitu tionally  vague.

. We fin d  th is argum ent to be frivo lous.
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Cited in Martinez, v. State, Sup. Ct. Op.No. 389 (File No.: 662). 423 P.2d 700 
(1967).

S e c .  1 2 . 4 5 . 0 8 2 .  D e f i n i t i o n  o f  " s t a t e m e n t . ”  I n  A S  1 2 . 4 5 . 0 6 0  —

1 2 . 4 5 . 0 8 0  t h e  t e r m  " s t a t e m e n t , "  i n  r e l a t i o n  t o  a n y  w i t n e s s  c a l l e d  b y  t h e  

s t a t e ,  m e a n s

( 1 )  a  w r i t t e n  s t a t e m e n t  m a d e  b y  t h e  w i t n e s s  a n d  s i g n e d  o r  o t h e r w i s e  

a d o p t e d  o r  a p p r o v e d  b y  t h e  w i t n e s s ;  o r

( 2 )  a  s t e n o g r a p h i c ,  m e c h a n i c a l ,  e l e c t r i c a l ,  o r  o t h e r  r e c o r d i n g ,  o r  a  

t r a n s c r i p t i o n  o f  t h e  s t a t e m e n t  w h i c h  i s  a  s u b s t a n t i a l l y  v e r b a t i m  r e c i t a l  

o f  a n  o r a l  s t a t e m e n t  m a d e  b y  t h e  w i t n e s s  t o  a n  a g e n t  o f  t h e  s t a t e  a n d  

r e c o r d e d  c o n t e m p o r a n e o u s l y  w i t h  t h e  m a k i n g  o f  t h e  o r a l  s t a t e m e n t .  

( §  6 . 0 9  c h  3 4  S L A  1 9 6 2 )

Rcvisor’s notes. — Formerly AS12.45.160. Renumbered in 1984.
NOTES TO DECISIONS

For the purposes of AS 12.45.060, State, Sup. Ct. Op. No. 833 (File No. 1288), "statement”  is defined in subsections 501 P.?d 1360 (1972).(1) and (2) of this section. Wright v.

Secs. 1 2 .4 5 .0 8 3  —  12 .45 .115 . M en ta l disease o r  defect excluding 
re sponsib ility  an d  incompetency to stand t r ia l; procedure. [Repealed, 
§ 4 2  ch 1 4 3  SLA  1982. F o r  p resent provisions, see A S  12 .4 7 .] ^

S e c .  1 2 . 4 5 . 1 2 0 .  A u t h o r i t y  t o  c o m p r o m i s e  m i s d e m e a n o r s  f o r  

w h i c h  v i c t i m  h a s  c i v i l  a c t i o n .  W h e n  a  d e f e n d a n t  i s  h e l d  t o  a n s w e r  

o n  a  c h a r g e  o f  m i s d e m e a n o r  f o r  w h i c h  t h e  p e r s o n  i n j u r e d  b y  t h e  a c t  

c o n s t i t u t i n g  t h e  c r i m e  h a s  a  r e m e d y  b y  a  c i v i l  a c t i o n ,  t h e  c r i m e  m a y  

b e  c o m p r o m i s e d  e x c e p t  w h e n  i t  w a s  c o m m i t t e d

( 1 )  b y  o r  u p o n  a  p e a c e  o f f i c e r ,  j u d g e  o r  m a g i s t r a t e  w h i l e  i n  t h e  e x e c u ­

t i o n  o f  t h e  d u t i e s  o f  t h a t  o f f i c e ;

( 2 )  r i o t o u s l y ;

( 3 )  w i t h  a n  i n t e n t  t o  c o m m i t  a  f e l o n y ;

( 4 )  l a r c e n o u s l y .  ( §  6 . 1 3  c h  3 4  S L A  1 9 6 2 ;  a m  §  1 5  c h  8  S L A  1 9 7 1 )

NOTES TO DECISIONS ,
The crime of leaving the scene of an dent has occurred. This omission is not one accident is not amenable to civil compro- which causes injury to the private citizen mise. HenBel v. State, Sup. Ct. Op. No. within the meaning of the civil compro- 1755 (File No. 3719), 685 P.2d 878 (1978). mise statutes. Settlement of the claim forThe act constituting the crime of leaving injuries resulting from the accident cannot the scene of an accident is the failure to settle the state's claim for a violation of its stop and make the necessary exchanges of lawB. Hensel v. State, Sup. Ct. Op. No. information or assistance after the acci- • 1755 (File No. 3719), 585 P.2d 878 (1978).

54



§ 12.45.120

A S  1 2 . 4 5 . 0 6 0  —  

n e s s  c a l l e d  b y  t h e

g n e d  o r  o t h e r w i s e

r  r e c o r d i n g ,  o r  a  

/ v e r b a t i m  r e c i t a l  

t  o f  t h e  s t a t e  a n d  

j  o r a l  s t a t e m e n t .

0.833 (File No. 1288),
).

defect excluding 
cdure. [Repealed, 
AS 12.47.1
' W j i . l r ; : -

u J c m c a n o r a  f o r  

I f t j u l d  t o  a n s w e r  

t h e  a c t  

i c r i m e  m a y

1 t h *  e x e c u -

1

i  - t .  L

§
i .-v

.  * ji

§ 12.45.130 C o d e  o f  C r im in a l  P r o c e d u r e § 12.45.150

S e c .  1 2 . 4 5 . 1 3 0 .  A c k n o w l e d g m e n t  o f  s a t i s f a c t i o n  b y  i n j u r e d  

p a r t y .  I f  t h e  p a r t y  i n j u r e d  a p p e a r s  b e f o r e  t h e  c o u r t  i n  w h i c h  t h e  d e f e n ­

d a n t  i s  b o u n d  t o  a p p e a r ,  a t  a n y  t i m e  b e f o r e  t r i a l ,  a n d  a c k n o w l e d g e s  i n  

w r i t i n g  t h a t  s a t i s f a c t i o n  h a s  b e e n  r e c e i v e d  f o r  t h e  i n j u r y ,  t h e  c o u r t  

m a y ,  o n  p a y m e n t  o f  t h e  c o s t s  i n c u r r e d ,  o r d e r  t h e  p r o s e c u t i o n  d i s m i s s e d  

a n d  t h e  d e f e n d a n t  d i s c h a r g e d .  T h e  o r d e r  i s  a  b a r  t o  a n o t h e r  p r o s e c u t i o n  

f o r  t h e  s a m e  c r i m e .  ( §  6 . 1 4  c h  3 4  S L A  1 9 6 2 )

NOTES TO DECISIONS
The crim e o f leav ing  the si^ne o f  on 

accident iB not amenable to civil compro­
mise. Hensel v. State, Sup. Ct. Op. No. 
1755 (F ile No. 3719), 585 P.2d 878 (1978).

The act constituting the crime o f leaving 
the scene o f an accident is the failure to 
stop and make the necessary exchanges o f 
information or assistance a fte r the acci­

dent has occurred. This omission is not ono 
which causes in jury to the private citizen 
within the meaning o f the civil compro­
mise statutes. Settlement o f the claim for 
injuries resulting from the accident cannot 
settle the state's claim for a violation o f its 
laws. Hensel v. State, Sup. Ct. Op. No. 
1755 (F ile No. 3719), 585 P.2d 878 (1978).

S e c .  1 2 . 4 5 . 1 4 0 .  C o m p r o m i s e  o r  s t a y  u p o n  c o m p r o m i s e  b y  

o t h e r  m e a n s  p r o h i b i t e d .  A  c r i m e  m a y  n o t  b e  c o m p r o m i s e d  o r  t h e  

p r o s e c u t i o n  o r  p u n i s h m e n t  u p o n  a  c o m p r o m i s e  d i s m i s s e d  o r  s t a y e d  

e x c e p t  a s  p r o v i d e d  b y  l a w .  ( §  6 . 1 5  c h  3 4  S L A  1 9 6 2 )

NOTES TO DECISIONS
The  crim e o f leav ing  the scene o f  an 

accident is not amenable to civil compro­
mise. Hensel v. State, Sup. Ct. Op. No. 
1755 (F ile No. 3719), 585 P.2d 878 (1978).

The act constituting the crime ofleaving 
the scene o f an accident is the failure to 
stop and make the necessary exchanges o f 
information or assistance a fle r the acci­

dent has occurred. This omission is not one 
which causes iryury to the private citizen 
within the meaning o f the civil compro­
mise statutes. Settlement o f the claim for 
injuries resulting from the accident cannot 

. settle the state's claim for a violation o f its 
laws. Hensel v. State, Sup. Ct. Op. No. 
1755 (File No. 3719), 585 P.2d 878 (1978).

S e c .  1 2 . 4 5 . 1 5 0 .  O r d e r  f o r  p r i v a t e  p r o s e c u t o r  t o  p a y  c o s t s  f o r  

m a l i c i o u s  p r o s e c u t i o n  w i t h o u t  p r o b a b l e  c a u s e .  T h e  n a m e  o f  a  p e r ­

s o n  w h o  v o l u n t a r i l y  a p p e a r s  b e f o r e  a  j u d g e ,  m a g i s t r a t e  o r  g r a n d  j u r y  

t o  p r o s e c u t e  a  p e r s o n  i n  a  c r i m i n a l  a c t i o n ,  e i t h e r  f o r  a  m i s d e m e a n o r  o r  

f e l o n y ,  s h a l l  b e  e n d o r s e d  u p o n  t h e  c o m p l a i n t ,  i n f o r m a t i o n ,  o r  i n d i c t ­

m e n t  a s  a  p r i v a t e  p r o s e c u t o r .  I f  i t  i s  f o u n d  b y  a  j u d g e ,  m a g i s t r a t e  o r  

c o u r t  t r y i n g  t h e  a c t i o n  o r  h e a r i n g  t h e  p r o c e e d i n g  t h a t  t h e  p r o s e c u t i o n  

i s  m a l i c i o u s  o r  w i t h o u t  p r o b a b l e  c a u s e ,  t h o s e  f a c t s  s h a l l  b e  e n t e r e d  

u p o n  t h e  r e c o r d  i n  t h e  a c t i o n  o r  p r o c e e d i n g  b y  t h e  j u d g e ,  m a g i s t r a t e  o r  

c o u r t .  U p o n  m a k i n g  t h e  e n t r y ,  t h e  j u d g e ,  m a g i s t r a t e  o r  c o u r t  s h a l l  

i m m e d i a t e l y  r e n d e r  j u d g m e n t  a g a i n s t  t h e  p r i v a t e  p r o s e c u t o r  f o r  t h e  

c o s t s  a n d  d i s b u r s e m e n t s  o f  t h e  a c t i o n  o r  p r o c e e d i n g ,  w h i c h  m a y  b e  

e n f o r c e d  b y  e x e c u t i o n  i n  t h e  s a m e  m a n n e r  a s  a  j u d g m e n t  i n  a  c i v i l  

a c t i o n .  ( §  6 . 1 6  c h  3 4  S L A  1 9 6 2 ;  a m  §  1 6  c h  8  S L A  1 9 7 1 )
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TITLE: An Act relating to the CONTACT: Barbara Miklos
authority to compromise Executive Director
certain misdemeanors Council on Domestic

Violence and 

Sexual Assault

The Council on Domestic Violence and Sexual Assault supports CSHB 122 
(Jud) which adds domestic assaults to the list of misdemeanors that 
cannot be civilly compromised.

Under Existing law (AS 12.45.120-12.45.140), a misdemeanor crime for which 
the injured party has a civil remedy may, except under certain 
circumstances, be ordered dismissed by the court if the defendant and the 
victim reach a civil compromise (in other words, if the defendant pays the 

2)r, victim money in recompense). This bill amends AS 12.45.120 to add crimes 
that arise from a domestic violence situation to the list of crimes that 
may not be civilly compromised.

Since AS 12.45.120 does not specifically exempt domestic assaults, they may 
be compromised civilly. This has been occurring in Fairbanks and was 
upheld in February, 1986 in a Court of Appeals decision (State of Alaska v. 
Nelles) because the Court was unwilling to judicially create an additional 
exception to the Civil Compromise Statute. They indicated that "amendment 

m - *  to create additional exceptions is clearly a matter of legislative rather 
8888 than judicial concern".

******** However, according to legal theory cited in the Nelles appeals case, "there
P i m[ should be no compromise of criminal cases . . . And in practice, the civil

and criminal law operate independently of one another so that resolution of 
a victim's civil rights and remedies has no effect on criminal prosecution" 

***** except "where a statute specifically authorizes a compromise of the
i i  criminal, as well as the civil, liability arising out of a certain
***** conduct".

If Alaska is going to keep a statute allowing civil compromises in criminal 
Itmm misdemeanors, it is imperative that domestic violence cases are added to
r * n  the list of exceptions. Most domestic violence assaults are classified as

misdemeanors, no matter how serious they may be. Victims are put in 
i;;;;;;;; increased jeopardy when this can be used as a mechanism for batterers to
“  escape retribution. Victims of domestic violence are frequently
8888 pressured by the defendant or defendant's attorney to "drop charges" or

88 to "work things out". These victims are particularly vulnerable to
*m persuasion by the defendant, be it by promises or threats. If domestic
8888> violence victims were not faced with the option of civil compromise, a
8888 means of manipulation by the defendant, his family and friends or the
j88( defense attorney would be abolished.

As Governor Cowper stated in his letter accompanying this legislation,
"The abuse of women, children and the elderly is an offense against every 
member of civilized society; it is emphatically not a private dispute for 
which a civil compromise is appropriate".

i - T 3 T i V _ ±
William R. Nix 

Acting Commissioner



BILL NO: HB 122 DATE: February 17, 1987

TITLE: An Act relating to the

authority to compromise 
certain misdemeanors

CONTACT: Barbara Miklos

Executive Director 
Council on Domestic 

Violence and 

Sexual Assault

The Council on Domestic Violence and Sexual Assault supports HB 122 which 
adds domestic assaults to the list of misdemeanors that cannot be civilly 

compromised.

Under Existing law (AS 12.45.120-12.45.140), a misdemeanor crime for which 
the injured party has a civil remedy may, except .:nder certain 
circumstances, be ordered dismissed by the court if the defendant and the
victim reach a civil compromise (in other words, if the defendant pays the
victim money in recompense). This bill amends AS 12.45.120 to add crimes 
that arise from a domestic violence situation to the list of crimes that 
may not be civilly compromised.

Since AS 12.45.120 does not specifically exempt domestic assaults, they may 
be compromised civilly. This has been occurring in Fairbanks and was
upheld in February, 1986 in a Court of Appeals decision (State of Alaska v.
Nelles) because the Court was unwilling to judicially create an additional, 
exception to the Civil Compromise Statute. They indicated that "amendment 
to create additional exceptions is clearly a matt?*'' of legislative^ather 

than judicial concern".

However, according to legal theory cited in the Nelles appeals case, "there 
should be no compromise of criminal cases . . . And in practice, the civil 
and criminal law operate independently of one another so that resolution of 
a victim's civil rights and remedies has no effect on criminal prosecution" 
except "where a statute specifically authorizes a compromise of the 
criminal, as well as the civil, liability arising out of a certain 

conduct".

If Alaska is going to keep a statute allowing civil compromises in criminal 
misdemeanors, it is imperative that domestic violence cases are added to 
the list of exceptions. Most domestic violence assaults are classified as 
misdemeanors, no matter how serious they may be. Victims'are put in 
increased jeopardy when this can be used as a mechanism for batterers to 
escape retribution. Victims of domestic violence are frequently 
pressured by the defendant or defendant's attorney to "drop charges" or 
to "work things out". These victims are particularly vulnerable to 
persuasion by the defendant, be it by promises or threats. If domestic 
violence victims were not faced with the option of civil compromise, a 
means of manipulation by the defendant, his family and friends or the 
defense attorney would be abolished.

As Governor Cowper stated in his letter accompanying this legislation,
"The abuse of women, children and the elderly is an offense against every 
member of civilized society; it is emphatically not a private dispute for 
which a civil compromise is appropriate".

William R. Nix 

Acting Commissioner
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Compensation Act, evidenced its intent to 
exclude defective, dangerous machinery 
from the coverage of the Compensation 
Act . .

'125 P.2d at (>05. Similarly, AS 23.10.010 
was comprehensive when it was enacted, 
but it was further defined by PERA.

[ I I ]  All statutes relating to the same 
subject matter should be read together as a 
whole in order that a total scheme evolves 
which maintains the integrity of each act 
and avoids ignoring one or the other. 
Fucntvs v. Workers' (!onii>vns;ition A/i/ioa/s 
Board, 16 Cal.lld 1. 12S Cal.Rplr. 670, 517 
P.2d ‘1*19, 453 (1976); Stale v. Wright, su­
pra. With this goal in mind, PERA and AS 
23.40.040 can lie effectively harmonized to 
further the legislative purpose of establish­
ing uniform procedures for public employee 
collective bargaining and to protect the pol­
icies the legislature thought important in 
enacting PERA.

The judgment is REVERSED and RE­
MANDED with instructions to enter sum­
mary judgment in favor of appellant.

(o  im sjva insisnM )

Thomas P. HENSEL, Appellant, 
v.

STATE of Alaska, Appellee. 
No. 3719.

Supreme Court of Alaska.
Nov. 3, 1978.

Proceeding was instituted on petition 
by State to review an order of the district 
court granting motion of motorist to dis­
miss traffic complaint pursuant to civil 
compromise statutes. Thu Superior Court, 
Third Judicial District, Anchorage, J. Justin 
Ripley, J., determined that offense with

which motorist was charged was not ame­
nable to civil compromise and remanded 
case for further prosecution. Motorist 
plead nolo contendere to charge and specifi­
cally preserved issue of civil compromise for 
appeal. The Supreme Court held that act 
constituting crime of leaving scene of an 
accident is failure to stop and make neces­
sary exchanges of information or assistance 
after accident has occurred and is not one 
which causes injury to private citizens with­
in meaning of civil compromise statutes 
and, hence, is not amenable to civil compro­
mise.

Conviction affirmed.

1. Automobiles c=>336 
Criminal Law c=>.|0

Act constituting crime of leaving scene 
of an accident is failure to stop and make 
necessary exchanges of information or as­
sistance after accident has occurred ami is 
not one which causes injury to private citi­
zens within meaning of civil compromise 
statutes and, hence, is not amenable to civil 
compromise. AS 12.15.120, 12.45.130,12.15.- 
140, 28.35.0C0.
2. Criminal Law c=>40

Settlement of claim for injuries result­
ing from an accident cannot settle a claim 
by State for violation of its laws such as a 
traffic complaint for leaving scene of acci­
dent. AS 12.45.120.12.45.130,12.45.140,2?.- 
35.060.

Max F. Grucnberg, Jr., Anchorage, fur 
appellant.

Mary Anne Henry, Asst. Dist. Atty., Jo­
seph D. Balfe, Dist. Atty., Anchorage, and 
Avrum M. Gross, Atty. Gen., Juneau, for 
appellee.

Before BOOCHEVER, Chief Justice, and 
RABINOWITZ, CONNOR and MAT­
THEWS, Justices.

I
*
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OPINION 
PER CURIAM.
This case concerns the Alaska civil com­

promise statutes; AS 12.45.120, 12.45.130 
and 12.45.140.'

On September 22, 1976, Hensel struck a 
vehicle driven by Dan B. Chatficld on the 
Old Wasilla Highway and then left the 
scene. Hensel was charged with leaving 
the scene of an accident in violation of AS 
28.35.060.3 An affidavit in proof of satis­
faction and civil compromise was signed by 
Chatficld and filed in district court. It 
stated that, as a result of the accident, 
Chatficld’s vehicle was damaged in the 
amount of $365.00 and that Hensel had paid 
that amount of money to Chatficld.

On December 13, 1976, Hensel filed a 
motion to dismiss the complaint pursuant to 
AS 12.45.120 and 12.45.130, the civil compro­
mise statutes. A hearing was held before 
the district court, which granted Hcnsel’s
I. AS 12 .45 .1 20  provides:

Authority to compromise misdemeanors 
fo r which victim has civil action. W hen  a 

defendant is  held to an sw e r  on a ch arge  of 
m isdem eanor for w h ich  the person  in ju red  by 

the act co n stitu tin g  the cr im e h a s a  remedy 

by a c iv il ac tion , the crim e m ay  be com pro­

m ised  excep t w hen  it w a s  com m itted

(1 )  by o r upon a peace o fficer, ju d g e  or 

m ag istra te  w h ile  in the execu tion  o f the 

du tie s o f h is  office;

(2 )  r io tously ;

(3 )  w ith  an  intent to com m it a felony;

(4 )  larcenouslv .

AS 12 .45 .1 30  provides:

Acknowledgment o f  satisfaction by injured 
partly. If  the party  in ju red  appears before 

the court in w h ich  the defendan t is  hound to 

appear, at an y  tim e before tr ia l, and ackno w l­

ed ge s in w r it in g  that he h a s received  s a t is f a c ­

tion  for the in ju ry , the cou rt m ay, on pay ­

m ent o f the co s ts  incu rred , o rder th e  prose­

cu tion  d ism issed  and  the defendant d is ­

charged . The order i s  a  b ar to  ano ther p rose­
cu tion  for the sam e crim e.

AS 12 .45 .1 40  provides:

Compromise or stay upon compromise by 
other means prohibited. No crim e m ay  be 
com prom ised  or the prosecu tion  or pun ish ­
m ent upon a com prom ise d ism issed  or stayed  
except a s  provided by law .

2 . A S 2 8 .3 5 .0 6 0  p rov ides in part:

Duty o f operator to give information and 
render assistance.

molion to dismiss. The state petitioned the 
superior court for review. On April 11, 
1977, the superior court concluded that the 
charge of leaving the scene of an accident 
was not amenable to civil compromise. The 
case was remanded for further prosecution. 
Hensel pled nolo contendere to the charge, 
specifically preserving the issue of the civil 
compromise for appeal.3

We have not previously had an opportuni­
ty to interpret the civil compromise stat­
utes.

[1,2] We agree with the superior court’s 
conclusion that the crime of leaving the 
scene of an accident is not amenable to civil 
compromise. This conclusion is supported 
by cases interpreting similar statutes. 
Stale v. Duffy, 33 Or.App. 301, 576 P.2d 
797, 798 (1978); People v. O'Rcar, 220 Cal. 
A pp. 2d Supp. 927, 34 Cal.Rptr. 61, 63-6-1 
(Cal.App.1963).4 The act constituting the

(a )  The operator o f a  veh ic le  invo lved in  an 
accident re su lt in g  in in ju ry  to o r death o f a 

person  or dam age to a  veh ic le  w h ich  is  d r iv ­
en o r attended by a person sh a ll g ive  h is  
nam e, add ress , and veh ic le  lic en se  num ber to 

the person  stru c k  or in jured , o r the operato r 
or occupant, o r the person  attend ing , and the 

veh ic le  co llided w ith  and  sh a ll render to an y  
person  in ju red  reasonab le  a s s is tan ce , in c lu d ­

ing  m ak in g  o f arran gem en ts fo r attendance 
upon the person  by a  phy sic ian  and  tran sp o r­

tation . in  a  m anner w h ich  w il l  not cau se  
fu rther in ju ry , to a h o sp ita l fo r m edical tre a t­
ment i f  it is  apparent th a t treatm ent is  d e s ir a ­

ble. Under no c ircum stance s i s  the g iv in g  of 

a s s is ta n c e  or other com p liance w ith  the p ro ­
v is io n s  o f th is  p arag raph  ev idence  o f th e  l ia ­

b ility  o f an operator fo r the accident.
(b ) Except a s  provided in (c )  o f th is  se c ­

tion. a  person w ho fa lls  to com ply  w ith  any  
o f the requ irem ents o f th is  section  is . upon 
conviction , pun ish ab le  by im prisonm ent for 

not m ore th an  one year, o r by n fine o f not 
m ore than  $ 5 0 0 . or by both. T h is  p rov ision  
does not app ly  to a person  in capac ita ted  by 

the acc id en t to the exten t he is  p h y s ic a lly  
incapab le  o f com p ly ing w ith  the requirem ent.

3 . See Oveson v. Municipality o f  Anchorage, 
57 4  P .2d  801 , 8 0 3  n.4 (A la sk a  1978 ); Cooksey 
v. S ta te , 52 4  P .2d  1251, 1 2 5 4 -5 7  (A la sk a  19 74 ).

4 . See also. State e.v rel. Williams v. City Court 
o f City o f  Tucson, 18 A riz.App. 3 9 4 , 5 0 2  P .2d  
543 , 5-15 (1 972 );  S ta te  e.v rel. Schafer v. Fenton, 
104 A riz . 160. 4 4 9  P .2d  93 9 , 941 ( l ‘JG9).
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crime of leaving the scene of an accident is accident cannot settle the states claim for u
the failure to stop and make the necessary violation of its laws,
exchanges of information or assistance ■' af- The conviction is AFFIRMED,
ter the accident has occurred. This omis­
sion is not one which causes injury to the 
private citizen within the meaning of the 
civil compromise statutes. Settlement of 
the claim for injuries resulting from the5. This case does not involve a claim based on a the issue of whether such a claim is subject tofailure to render assistance. We do not reach civil compromise.
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S t a t e  o f  A l a s k a
o f f i c e  O F  T h e  g o v e r n o r

J  V  .V E  A  V

"el: rv..?.r'r 10/ 1287

T h e  H o n o r a b l e  B e n  G r u s s e n d o r f  

S p e a k e r  o f  t h e  H o u s e  

A l a s k a  S t a t e  L e g i s l a t u r e  

P . O .  B o x  V  

J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  1 8 ,  o f  t h e  A l a s k a  

C o n s t i t u t i o n ,  I  a m  t r a n s m i t t i n g  a  b i l l  t h a t  w o u l d  p r o h i b i t  

t h e  " c i v i l  c o m p r o m i s e "  o f  c r i m i n a l  c a s e s  a r i s i n g  f r o m  

d o m e s t i c  v i o l e n c e  s i t u a t i o n s .  T h i s  p r o p o s e d  l e g i s l a t i o n  w a s  

r e q u e s t e d  b y  t h e  C o u n c i l  o n  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  

A s s a u l t  a n d  i s  s u p p o r t e d  b y  t h e  A l a s k a  N e t w o r k  o n  D o m e s t i c  

V i o l e n c e  a n d  S e x u a l  A s s a u l t .

U n d e r  e x i s t i n g  l a w  ( A S  1 2 . 4 5 . 1 2 0  —  1 2 . 4 5 . 1 4 0 ) ,  a

m i s d e m e a n o r  c r i m e  f o r  w h i c h  t h e  i n j u r e d  p a r t y  h a s  a  c i v i l  

r e m e d y  m a y ,  e x c e p t  u n d e r  c e r t a i n  c i r c u m s t a n c e s ,  b e  o r d e r e d  

d i s m i s s e d  b y  t h e  c o u r t  i f  t h e  d e f e n d a n t  a n d  t h e  v i c t i m  r e a c h  

a  c i v i l  c o m p r o m i s e  ( i n  o t h e r  w o r d s ,  i f  t h e  d e f e n d a n t  p a y s  

t h e  v i c t i m  m o n e y  i n  r e c o m p e n s e ) .  T h i s  b i l l  a m e n d s  

A S  1 2 . 4 5 . 1 2 0  t o  a d d  c r i m e s  t h a t  a r i s e  f r o m  a  d o m e s t i c  

v i o l e n c e  s i t u a t i o n  t o  t h e  l i s t  o f  c r i m e s  t h a t  m a y  n o t  b e  

c i v i l l y  c o m p r o m i s e d .

A l a s k a ' s  c i v i l  c o m p r o m i s e  s t a t u t e ,  o r i g i n a l l y  a d o p t e d  i n  

1 9 0 0  ,  i s  m o d e l l e d  u p o n  a n  1 8 1 3  N e w  Y o r k  s t a t u t e .  T h e  

s t a t u t e  a p p a r e n t l y  w a s  b a s e d  o n  t h e  b e l i e f  t h a t " t h e r e  a r e  

s o m e  m i n o r  c a s e s  ( s u c h  a s  l i b e l ,  t r e s p a s s ,  o r  s i m p l e  

a s s a u l t )  t h a t ,  w h i l e  t e c h n i c a l l y  p u b l i c  o f f e n s e s ,  a r e ,  i n  

r e a l i t y ,  p r i m a r i l y  p r i v a t e  d i s p u t e s  b e t w e e n  t w o  p a r t i e s .  I n  

s u c h  c a s e s ,  i t  w a s  b e l i e v e d ,  t h e  p u b l i c  i n t e r e s t  w o u l d  b e  

b e t t e r  s e r v e d  i f  t h e  p a r t i e s  c o u l d  r e a c h  a n  a m i c a b l e  

r e s o l u t i o n  o f  t h e i r  p r i v a t e  d i s p u t e  o u t s i d e  o f  t h e  

c o u r t r o o m .  A l t h o u g h  s u c h  p r o v i s i o n s  w e r e  w i d e s p r e a d  a t  t h e  

t u r n  o f  t h e  c e n t u r y ,  m a n y  s t a t e s ,  i n c l u d i n g  N e w  Y o r k ,  h a v e  

s i n c e  r e p e a l e d  t h e i r  c i v i l  c o m p r o m i s e  s t a t u t e s .  T h e r e  a r e  

o n l y  a b o u t  1 5  s t a t e s ,  i n c l u d i n g  A l a s k a ,  w h i c h  n o w  r e t a i n  

s o m e  f o r m  o f  c i v i l  c o m p r o m i s e  s t a t u t e .

U n f o r t u n a t e l y ,  i n  r e c e n t  y e a r s ,  t h e  c i v i l  c o m p r o m i s e  s t a t u t e  

h a s  b e e n  u s e d  b y  a b u s i v e  s p o u s e s  a s  a n  e a s y  a n d  c h e a p  w a y  o f  

o b t a i n i n g  t h e  d i s m i s s a l  o f  c r i m i n a l  c h a r g e s  p e n d i n g  a g a i n s t  

t h e m .  I n  t h e  r e c e n t  c a s e  o f  S t a t e  v .  N e l l e s ,  7 1 3  P . 2 d  8 0 6  

( A l a s k a  A p p .  1 9 8 6 )  ,  t h e  A l a s k a  C o u r t  o f  A p p e a l s  u p h e l d  a  

F a i r b a n k s  j u d g e ' s  d e c i s i o n  t o  d i s m i s s  c r i m i n a l  c h a r g e s  

a g a i n s t  a  m a n *  w h o  h a d  s t r u c k  h i s  g i r l f r i e n d  i n  t h e  f a c e

«
■ f \ ,

STEVE COWPER
GOVERNOR

••



Hon. Ben G ru ssen d o rf Page 2

w i t h  h i s  f i s t ,  i n j u r i n g  h e r  a n d  r e q u i r i n g  s t i t c h e s .  

N o n e t h e l e s s ,  t h e  c o u r t  e x p r e s s e d  c o n c e r n  " t h a t  d o m e s t i c  

a s s a u l t s  n o t  g o  u n p u n i s h e d  m e r e l y  b e c a u s e  t h e  v i c t i m s  w i s h  

t o  w i t h d r a w  t h e i r  c o m p l a i n t s  i n  t h e  h o p e  t h a t  n o  f u r t h e r  

a b u s e  w i l l  o c c u r . "  7 1 3  P . 2 d  a t  S I C .  T h e  c o u r t  w a s  

u n w i l l i n g  t o  j u d i c i a l l y  c r e a t e  a n  a d d i t i o n a l  e x c e p t i o n  t o  

t h e  c i v i l  c o m p r o m i s e  s t a t u t e ,  h o w e v e r .  T h e  c o u r t  s t a t e d :

The s t a t u t e ,  i n  i t s  c u r r e n t  f o rm ,  d o e s  n o t  e x em p t 
d o m e s t i c  d i s p u t e . .  Am endm ent t o  c r e a t e  a d d i t i o n a l  
e x c e p t i o n s  i s  c l e a r l y  a m a t t e r  o f  l e g i s l a t i v e ,  
r a t h e r  t h a n  j u d i c i a l ,  c o n c e r n .

7 1 3  P . 2 d  a t  8 1 0 ;  f o o t n o t e  e m i t t e r .

I n  r e c e n t  y e a r s ,  t h e r e  l i a s  L e e r ,  a n  i r . c r e a s . i n c  a w a r e n e s s  i n  

o u r  s o c i e t y  o f  t h e  p e r v a s i v e  p r o b l e m  o f  d o m e s t i c  v i o l e n c e :  

t h e  p h y s i c a l  a n d  s e x u a l  a b u s e  o f  w o m e n ,  c h i l d r e n ,  a n d  t h e  

e l d e r l y .  I n  I S i b C ,  t h e  A l a s k a  l e g i s l a t u r e  a d o p t e d  s  t o u c h  

n e w  d o m e s t i c  v i o l e n c e  l a w  t h a t  a l l o w s  t h e  v i c t i m  o f  d o m e s t i c  

v i o l e n c e  t o  g o  t o  c o u r t  t o  o b t a i n  a  r e s t r a i n i n g  o r d e r  f o r  

p r o t e c t i o n  a g a i n s t  a n  a b u s i v e  s p o u s e  o r  f a m i l y  m e m b e r  

• ' P S  2 5  . 3 5 . 0 1 0  —  2 5 . 3 5 . 0 6 0 ) .  U n d e r  c e r t a i n  c i r c u m s t a n c e ^ ,  

v i o l a t i o n  c f  s u c h  a  c o u r t  o r d e r  i : :  a  c r i m e  ( s e e ,  e . g . ,

A S  1 1 . 6 1 . 1 2 0 ( a ) ( 6 ) ) .  B e c a u s e  o f  t h e  n e e d  t c  p r o t e c t  v i c t i m s  

f r o m  d o m e s t i c  a b u s e ,  t h e  l e g i s l a t u r e  a m e n d e d  t h e  s t a t e ' s  

c r i m i n a l  p r o c e d u r e  c e d e  i n  1 9 7 3  t o  a l l o w  a  p e a c e  o f f i c e r  t o  

a r r e s t  a n  o f f e n d e r  f o r  c e r t a i n  t y p e s  o f  d o m e s t i c  c r i m e s ,  

e v e n  i f  t h e  c r i m e  w a s  a  m i s d e m e a n o r  n o t  c o m m i t t e d  i n  t h e  

o f f i c e r ' s  p r e s e n c e .  T h i s  i s  a n  e x c e p t i o n  t c  a h e  g e n e r a l  

. r u l e .  S e e  A S  1 2 . 2 5 . 0 3 0 ( b ) .

B a t t e r e d  w i v e s ,  y o u n g  c h i l d r e n ,  an d  e l d e r l y  p 'a r e n t s  a r e  
o f t e n  i n  a n  e x t r e m e ly  p r e c a r i o u s  p o s i t i o n .  T h e  v i c t im  may 
b e  d e p e n d a n t  u p o n  r h e  o f f e n d e r  f o r  f o c c ,  s h e l t e r ,  and  
e m o t i o n a l  s u p p o r t ,  a n d  m ay t h e r e f o r e  b e  p a r t i c u l a r l y  
v u l n e r a b l e  t o  t h r e a t s  o r  c o e r c i o n .  I n  r e c e n t  y e a r s ,  s t a t e  
p r o s e c u t o r s  h a v e  h a n d le d , s e v e r a l  h o m ic id e  and  f e l c r y  a r r . a u ? t  
c a s e s  w h e re  t h e  v i c t im s  h ad  b e e n  r e p e a t e d l y  b e a t e n  b y  t h e i r  
h u s b a n d s  o r  b o y f r i e n d s .  I n  rcm e  o f  t h e s e  c a s e s ,  c r i m i n a l  
c h a r g e s  h a d  b e e r , f i l e d ,  o n l y  t o  b e  l a t e r  d i s m i s s e d  a t  t h e  
v i c t i m ' s  r e q u e s t .  I t  m ak e s  l i t t l e  s e n s e  t o  t o u g h e n  t h e  
s t a t e ' s  c i v i l  a n d  c r i m i n a l  la w s  a g a i n s t  d o m e s t i c  v i o l e n c e  o n  
o n e  h a n d  b u r ,  o n  t h e  o t h e r  h a n d , t o  c o n t i n u e  t o  a l l o w  
a b u s e r s  t o  p r e s s u r e  t h e i r  v i c t im s  i n t o  " c i v i l l y  
c o m p ro m is in g "  t h e  c h a r g e s  a g a i n s t  th em .



T h is : b i l l  r e c o g n i z e s  t h a t  we h a v e  a n  o b l i g a t i o n  t o  p r o t e c t  
t h o s e  who a r e  t o o  y o u n g ,  t o o  o l d ,  o r  t o o  e m o t i o n a l l y  
v u l n e r a b l e  t o  b e  a b le  t o  e f f e c t i v e l y  p r o t e c t  t h e m s e lv e  
The a b u s e  o f  w om en , c h i l d r e n ,  and. t h e  e l d e r l y  i s  a r. o f  f e n  
a c a i r . r . t  e v e r y  m em ber o f  a  c i v i i i z e c  s o c i e t y ;  i t  
e m p h a t i c a l l y  n o t  a " p r i v a t e  d i s p u t e "  f o r  w h ic h  a c i v i l  
c o m p ro m is e  i s  a p p r o p r i a t e .  I  u r g e  y o u r  p ro m p t  arc* f a v o r a b l e  
a c t i o n  o n  t h i s  b i l l . . i

in 
a
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O r i g i n a l  s p o n s o r :  R u l e s / G o v e r n o r

I N  T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

C S  F O R  H O U S E  B I L L  N O .  1 2 2  ( J u d i c i a r y )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  a u t h o r i t y  t o  c o m p r o m i s e

c e r t a i n  m i s d e m e a n o r s . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  A S  1 2 . 4 3 . 1 2 0  i s  a m e n d e d  t o  r e a d :

S e c .  1 2 . 4 5 . 1 2 0 .  A U T H O R I T Y  T O  C O M P R O M I S E  M I S D E M E A N O R S  F O R  W H I C H  

V I C T I M  H A S  C I V I L  A C T I O N .  I f  [ W H E N ]  a  d e f e n d a n t  i s  h e l d  t o  a n s w e r  o n  a  

c h a r g e  o f  m i s d e m e a n o r  f o r  w h i c h  t h e  p e r s o n  i n j u r e d  b y  t h e  a c t  c o n ­

s t i t u t i n g  t h e  c r i m e  h a s  a  r e m e d y  b y  a  c i v i l  a c t i o n ,  t h e  c r i m e  m a y  b e  

c o m p r o m i s e d  e x c e p t  w h e n  i t  w a s  c o m m i t t e d

( 1 )  b y  o r  u p o n  a  p e a c e  o f f i c e r ,  j u d g e ^  o r  m a g i s t r a t e  w h i l e  

i n  t h e  e x e c u t i o n  o f  t h e  d u t i e s  o f  t h a t  o f f i c e ;

( 2 )  r i o t o u s l y ;

( 3 )  w i t h  a n  i n t e n t  t o  c o m m i t  a  f e l o n y ;

( 4 )  a g a i n s t

( A )  a  s p o u s e  o r  a  f o r m e r  s p o u s e  o f  t h e  d e f e n d a n t ;

( B )  a  p a r e n t ,  g r a n d p a r e n t ,  c h i l d ,  o r  g r a n d c h i l d  o f  t h e

d e f e n d a n t ;

( C )  a  m e m b e r  o f  t h e  s o c i a l  u n i t  c o m p r i s e d  o f  t h o s e

l i v i n g  t o g e t h e r  i n  t h e  s a m e  d w e l l i n g  a s  t h e  d e f e n d a n t ;  o r

( D )  a  p e r s o n  w h o  i s  n o t  a  s p o u s e  o r  f o r m e r  s p o u s e  o f

t h e  d e f e n d a n t  b u t  w h o  p r e v i o u s l y  l i v e d  i n  a  s p o u s a l  r e l a t i o n s h i p

w i t h  t h e  d e f e n d a n t  [ L A R C E N O U S L Y ] .
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B Y  T H E  R U L E S  C O M M I T T E E  B Y

1  I N  T H E  H O U S E  R E Q U E S T  O F  T H E  G O V E R N O R

2  H O U S E  B I L L  N O .  1 2 2

3  I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A -

4  F I F T E E N T H  L E G I S L A T U R E  - -  F I R S T  S E S S I O N

5  A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  a u t h o r i t y  t o  c o m p r o m i s e

7 c e r t a i n  m i s d e m e a n o r s . "

8 B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

9  *  S e c t i o n  1 .  A S  1 2 . 4 5 . 1 2 0  i s  a m e n d e d  t o  r e a d :

1 0  S e c .  1 2 . 4 5 . 1 2 0 .  A U T H O R I T Y  T O  C O M P R O M I S E  M I S D E M E A N O R S  F O R  W H I C H

1 1  V I C T I M  H A S  C I V I L  A C T I O N .  I f  [ W H E N ]  a  d e f e n d a n t  i s  h e l d  t o  a n s w e r  o n  a

12 c h a r g e  o f  m i s d e m e a n o r  f o r  w h i c h  t h e  p e r s o n  i n j u r e d  b y  t h e  a c t  c o n -

1 3  s t i t u t i n g  t h e  c r i m e  h a s  a  r e m e d y  b y  a  c i v i l  a c t i o n ,  t h e  c r i m e  m a y  b e

1 4  c o m p r o m i s e d  e x c e p t  w h e n  i t  w a s  c o m m i t t e d

1 5  ( 1 )  b y  o r  u p o n  a  p e a c e  o f f i c e r ,  j u d g e A  o r  m a g i s t r a t e  w h i l e

1 6  i n  t h e  e x e c u t i o n  o f  t h e  d u t i e s  o f  t h a t  o f f i c e ;

1 7  ( 2 )  r i o t o u s l y ;

1 8  ( 3 )  w i t h  a n  i n t e n t  t o  c o m m i t  a  f e l o n y ;

1 9  ( 4 )  l a r c e n o u s l y j ^

2 0  ( 5 )  a g a i n s t

2 1  ( A )  a  s p o u s e  o r  a  f o r m e r  s p o u s e  o f  t h e  d e f e n d a n t ;

2 2  ( B )  a  p a r e n t ,  g r a n d p a r e n t ,  c h i l d ,  o r  g r a n d c h i l d  o f  t h e

2 3  d e f e n d a n t ;

2 4  ( C )  a  m e m b e r  o f  t h e  s o c i a l  u n i t  c o m p r i s e d  o f  t h o s e

2 5  l i v i n g  t o g e t h e r  i n  t h e  s a m e  d w e l l i n g  a s  t h e  d e f e n d a n t ;  o r

2 6  ( D )  a  p e r s o n  w h o  i s  n o t  a  s p o u s e  o r  f o r m e r  s p o u s e  o f

2 7  t h e  d e f e n d a n t  b u t  w h o  p r e v i o u s l y  l i v e d  i n  a  s p o u s a l  r e l a t i o n s h i p

2 8  w i t h  t h e  d e f e n d a n t .
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