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A l a s k a  D e n t a l  S o c i e t y
3400 Spenard Road, Suite 10 

Anchorage, Alaska 99503 
(907) 277-4675

J A N 2 5  .968

J a n u a r y  22, 1988

Re pr es e n t a t i v e  J ohn n y  Ellis, C o- C h a i r m a n  

House Health, E d u c a t i o n  and Soc ia l Se rvices 

Alaska State L eg is la tur e 

Pouch V

Juneau, A la s k a  99811 

Dear R e p r e s e n t a t i v e  E l l i s :

The A la s k a  Den tal  S o ci et y w o u l d  like to s t r o n g l y  e n do rs e H o u s e  B il l  103, 

e x t e n d i n g  the a u t h o r i z a t i o n  for  the B o a r d  of Dental Exa mi ner s from June, 1988 

to June, 1991. T his l e g i sl ati on  was i n t r o d u c e d  b y  R e pr ese nt at iv es Curt M en a r d  

a n d  M a x  Gruenberg, Jr.

For th e p a s t  few years, b o a r d  m e m b e r s  hav e b e e n  s u cc ess fu l in a c c o m p li shi ng  

m a n y  p o s i t i v e  chang es  i n  d e n t i s t r y  for the h e a l t h  a n d  s af e t y  o f  the p ub l i c  - 

(for example: im pl em e n t i n g  a re gional e x a m i n a t i o n  for den tal  l i c ens ur e and

e s t a b l i s h i n g  c o n t i n u i n g  e d u c at io n re qu ir e m e n t s  for r e l i c e n s u r e ) . M e m ber s have 

b een s t e a d f a s t  in their efforts to c a r r y  ou t the "legislative intent" p r e s e n t e d  

to them in 1986.

A t  this m i d - p o i n t  in con st r u c t i v e  c h a n g e . e n d i n g  the boar d's  service to the 

State o f  A la s k a  seems cou n t e r - p r o d u c t i v e  an d c e r t a i n l y  u n f a i r  to the citizens 

of Al as ka  w h o  u l t i m a t e l y  b e n ef it  fro m the B o a r d ' s  p e r c e p t i v e  direction.
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•VY'-Y * A R S -A L ^ . DIRECTOR 
DIVISION- 0 “  OCCUPATIONAL LICEN SIN G  
D E ^A R -rE N T 0 =  COMMERCE AND ECONOMIC 

DEVELO-YMEN"
■3.0. POX D
JUNEAu. ALASKA 9 0 3 1 1

yflTE* fiUGUS" I .  1 9 3 7

SU BJECT: AN.NLAw REPORT

DEAR v s .  MARSHAL:

CuM-P-IANCE W I~ -  PS 0 3 . 0 1 .  AND ON BEHALF OF "HE BOARD C r * 
NTAl  EXAMINERS. I  AN SUBMITTING THE ENCLOSED ANNUAL 
3 0  R" CONCERNING "HE BOARD’ S A C T IV IT IE S  AND ACCOMPLISHMENTS 
R - I 3 C A -  YEAR 1 9 8 7 .

S.tU'w'—D . i c R ^  E z  ANY C Jw S~IO N S CONCERNING T.-iIS REPORT. P_EASE 
FEEu -R E E  " 0  CONTACT ME.

"-A.VK YOU.

1 £■

ROBERT WAR'REN. D. D. S .  
CHAI Rv.'AN
ALASKA S V A T  BOARD 0 -  

DENTAL EXAM.!XHRS
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WYSHA BOA 3D Or DENTAl. EXAMINEES 
ANNUAL REPORT =Y87 

AUGUST 1 .  1 9 3 7  
NARRATIVE STATEMENT

OR I S S U E S -  ADDRESSED LETTER OF INTENT FROM THE LEGISLATURE. 
UMMl EE FORMED TO DEVELOP P O L IC IE S  IN REGARD TO IMPAIRED 
EVTAl. p RO F-ESSION ALS. ADOPTED REQUIREMENTS TO CONFORM TO THE 
EE 2 I w - .  CONTINUED 7 0  INVESTIGATE LICENSURE BY CREDENTIALS 
OR DENTISTS AND DENTAL S P E C IA L IS T S .

. ADDRESSED LE~7ER S OF INTENT FROM THE LEGISLATURE:
1 .  ADOP“ ED REGULATIONS FOR THE REPEAL OF GOLD F O IL  SUBJECT 

0 -  THE DENTAL EXAMINATION. 12 AAC 2 3 . 1 6 0  <1> (A>.
12  AAC 2 3 . 1 7 0  (A) ( 1 ) .  . 1 9 ©  (B.' ( 1 ) .  . 2 0 0  (A> AND . 2 4 0 ( A )

2 .  DRAFTED CONTINUING EDUCATION REGULATIONS WERE. AMENDED AND 
PUT TO P J B l IC  NOTICE.
( 1 ) .  1 2  AAC 2 3 .  4 0 0  I S  ADDED TO ESTABLISH THE REQUIRED 

NUMBER OF CONTINUING EDUCATION HOURS:
( 2 ) .  12  AAC 2 3 . 4 1 0  I S  ADDED TO ID EN TIFY  APPROVED CONTIN­

UING EDUCATION COURSES:
( 3 ) .  12  AAC 2 3 . 4 2 0  I S  ADDED TO ESTABLISH REQUIREMENTS FOR 

REPORTING CONTINUING EDUCATION-
<4>. 12  AAC 2 3 . 4 3 0  I S  ADDED TO ID EN TIFY  EXEMPTIONS TO 

CONTINUING EDUCATION REQUIREMENTS.
THE ABOVE REGULATIONS SERVE TO IMPLEMENT AS 0 8 . 3 2 . 0 7 1 .
AS 0 3 .  3 6 .  0 7 0 .  AS 0 3 .  3 6 .  2 5 0 .

.i .  REGIONAL EXAMINATION A F F IL IA T IO N -
DR. ROBERT WARREN AND C H R IST IN E  BAXTER R .D .H .  ATTENDED 
~ - 3  S E P T . 2 3 - 3 0 .  1 9 8 6  WESTERN REGIONAL BOARD AS OBSERVERS. 
I T  WAS HELD IN LOMA LINDA. C A L IF .  AND ALL EXPENSES WERE 
COVERED BY THE WESTERN REGIONAL BOARD.
JANUARY 1 5 .  1 9 8 7  I T  WAS AGREED BY THE BOARD TO A F F IL IA T E  
a" " -  THS WESTERN REGIONAL BOARD. COMPLYING WITH THE 
; .S ” 7ERS OF INTEN T.

‘V. INVESTIGATION CONTINUED INTO THE LICENSURE BY CREDENTIALS 
r U.R D EN TISTS AND DENTAL S P E C IA L IS T S .
a .  TESTIMONY WAS RECEIVED FROM VARIOUS GROUPS INCLUDING: 

Ai_ASKA DENTAL SO C IETY . U .S .  PUBLIC HEALTH SER V IC ES.

COMMITTEE FORMED t q  DEVEL0P P O L IC IE S  IN  REGARD TO CHEMICALLY 
IMPAIRED DENTAL PR O FESSIONLS.
■HE HIDA (HELPIN G IMPAIRED D EN TISTS ANONIMOUSwY) PROGRAM I S  
“ u-vC” ZONING IN THE S " A " E  AT THE PRESENT “ IM S. I T  WAS ADVISED 
BY "HE ATTORNEY GENERALS O r F.TCE THAT LESA;_ ACTION WILL BE 
' T HEN ONLY IN  THE EVENT OF - IL L E D  COMPLAINTS AGAINST THE 
■MPAIRED PROFESSIONAL. " 0  ■ '-£  STATE INVESTIGATORS O F FIC E  AND 
vvl—  "■;-EN BECOME A MATTER OF CONCERN TO THE BOARD. I T  WAS 
-AaEv U-'DER ADVISEMENT T -A T  I T  NOT BE f o r m u l a t e d  UNDER t h e  

DE'."*A_ PRACTICE ACT.-
(2>



REVISED ALL A PPLICA TIO N S FORMS FOR THE DENTAL AND HYGIENE 
EXAMINATION.

REVISED THE INFORMATION PACKET FOR THE CANDIDATES TAKING 
Tr.E DENTA!_ HYGIENE EXAMINATION.

ADDRESSED ISSU E  REGARDING PO SSIB LE INFRACTION BY UNLICENSED 
AuXILi_ARY PRACTICE AND CO-PAYMENT -0 R 5 IV E N E S S . 
n  LETTER WAS DRAFTED AND SENT T 0  p_i_  LICENSED PROFESSIONALS 
RESID IN G IN THE STATE CONCERNING T H IS  MATTER.

REQUEST FOR AN ASSISTANT ATTORNEY GENERA-- AT “ -.E END C "  EAC-i 
BOARD MEETING TO ANSWER QUESTIONS AND GIVE LEGAL ADVISE. 
BETTY RAMAGc. ASSISTANT ATTORNEY GENERA-. DEPART. OF uAW.
-AS BEEN PRESENT AT THE LAST TWO BOARD MEETINGS AND HAS BEEN 
VERY INFORMATIVE AND HELPFULL.

ADOPTED REQUIREMENTS TO CONFORM WITH THE FEE BILu SB7S.

NATIONAL MEETINGS: DR. ROBERT WARREN WILL ATTEND THE AMNUAL 
AMERICAN ASSOCIATION OF DENTAL EXAMINERS MEETING 
O C T .8 - 9 .  1 9 3 7 .  TO PIC S TO BE COVERED:

1 . NATIONAL EDUCATION PROGRAM 
2 . SPECIALTY EXAMINATIONS
3 .  LZSISLAT.TVE/_GGAL UPDATE
4 . T R U T H -IN -T E S T IN G  B IL L  
5 . IN -O F F IC E  AUDITS
6 . DENTAL A S S IS T IN G  CERTIFYING BOARD

IM-PAC“  OF FUNDING: FUNDING CUTS WERE FELT IN  F Y 86 .

WITH THE RESIGNATION OF TWO BOARD MEMBERS AND THE ADDITION
0 -  BOARD MEMBERS BY THE L E G IS -A T IV E  CHAmGES BROUGHT
-O R "- ;  BY H F 2 2 3 .  CONSIDERATIONS WERE D ISCLSSED AND MADE 
" 0  *-’ -•= GOVERNOR’ S  O - F I C E .

A \E S “ '-E S :A  REGULATIONS FOR DEN"AL -YGI E M  S T S :
BOARD VOTED TO ACCEPT H E  RESULTS C ~  “ HE WREB

a n e s t h e s i a  c l i n i c a l  e x a m  a s  a  r e q u i t e m g n ” =c r  c e r ” : f i c a " i o n .
“ - I S  EXAM i s  ADMINISTERED IN  CONJUNCTION WIT.- T-iE WR2B 
r.YGIENE EXAM.

REGULATINS WERE ADC-P“ ED T0 :REPEA_ “ HE E X I 3 “ Iv G  REGULATIONS 
GOVERNING “ HE PASS SCORE FOR “ HE DENTAL EXAM AND NEW REGULA­
TION S TO AL-QW FOR A 70% PASSING SCORE OR A PASS ON A P A S S /  

EXAMINATION.
1 2  AAC 2 8 .  1 0 5  REPEALED AND READ0P7ED
: . i  AAC 2 3 . 2 6 0  (REPEALED AND :REABOP“ ED
7 .-5  BOARD WILL ACCEPT “ HE JULY SCORES ^RCM WREB.

REGUl.At .TONS ARE BEING D R A P E D  TO ADDRESS “ HE ACCEPTAB-E 
PASSING SCORE FOR THE WREB EXAV FOR .-.YSIENE CANDIDATES f “
” - 1 3  TIM E. “ HE BOARD WILL ACCEPT r - .£  WREB EXP7 FCR mYGIENE
A " “ ,-iE SEPTEMBER EXAM. <3>



FY 87 STATISTICAL INFORMATION 
(Please Type)

Date: J u ly  27, 1987_____

Method: Check the appropriate method in which licenses are issued (not including Examination), and 
cite the specific statutory authoiity.

xx Credentials AS OR. 32 .030 /08 .36 .234*
  Reciprocity AS 08__________________
  Comity AS 08.__________________
  Endorsement *Suspended by 12AAC 28.950 AS 08._____________ ■
New Licenses: List each category and the number of licenses issued within each category for the 
first time in FY 87.
CATEGORY: NUMBER OF LICENSES:
(1) D e n t is t s ___________________________  18
(2) Dental H yg ienis ts___________________ 23
(3) Dental S p e c i a l i s t s
(4) Local  A n e sth e t ic  P e rm its -H yg ien is ts  . 28
( 5 )  _ ------------------------------------------------------------ T o ta l:_____71-
Number of CURRENT licensees: 911
Number of LAPSED licensees: 469
Number of INACTIVE licensees:
Expiration Date: If the expiration date is different for each category, indicate the category after each date.
Expire: 12/31/88 -  D e n t i s t s  & Dental  S p e c i a l i s t s

12/31/89 -  Dental Hygi e n i s t s  & Local  A n e sth e t ic  Permit Holders

Examination: List each examination separately indicating the licensure category (such as RN, LPN, 
Dentist, Dental Hygienist), the total number of examinees, number passed and failed.

Category:
Dental

Total Candidates 
20

//Passed
15

/'Failed
5

Date and City: _ August 15-17, 1987 Anchorage, Alaska

Category: Total Candidates //Passed /'Failed
Dental  H y g ie n is ts  4 4 0

Date and C ity :. January 15-16, 1987 Anchorage, Alaska

Category: Total Candidates /'Passed /'Failed
D e n t is ts 5 2 3

Date and City: . January 16-17, 1987 Anchorage, Alaska

Category: Total Candidates //Passed ' /'Failed
Dental  H y g ie n is ts  16 14 2

Date and City: June 26-27 , 1987_______ Anchorage, Alaska

Total Licensed by Exam: 36



Meetings: List Date(s) and Location(s)
1.  August 16., 1986 -  Anchorage, Alaska
2.  November 13, 1986 -  Conference C a l l
3.  January 15,  1987 -  Anchorage, Alaska
4. June 26, 1987 -  Anchorage, Alaska

Teleconferences: List Date(s) and Site(s)
1.  November 13, 1986 -  Anchorage, Fa irbanks,  So ld otn a,  Juneau
2 .
3 . rr—

4.

Regulation Hearings: List Date(s) and Site(s)

Investigations: (Attach Case Summary)



SUNSET AUDIT RECOMMENDATIONS 

F IN D IN G S AND RECOMMENDATIONS OF THE 1 9 8 4  SUNSET AUDIT

RECOMMENDATION NO. 1

-H E  BOARD 0 -  DENTAL EXAMINERS SHOULD ADOPT REGULATIONS TO 
•PROVIDE REQUIREMENTS FOR PROOF OF CONTINUED P R O FE S SIO N S . 
COMPETENCE FOR D E N T IST S . DENTAl  H Y G IEN ISTS. AND DENT A'. 
S P E C IA L IS T S .  A3 0 6 . 3 6 . 0 7 0

REGULATIONS FOR CONTINUING EDUCATION HAVE BEEN DRA-TED 
BY THE BOARD OF DENTAl  EXAMINERS OVER THE PAST YEAR AND 
A HALF. THEY HAVE GONE UP FOR PUBLIC NOTICE AND WILL BE 
ADOPTED INTO REGULATION AT THE OCT. BOARD MEETING.

RECOMMENDATION NO. £

THE BOARD SHOULD PURSUE ADOPTING P O L IC IE S  ALLOWING rOiR 
LICENSURE BY CREDENTIALS.

FROM THE BOARDS STANDPOINT CREDENT!ALl ING I S  VIEWED 
AS AN UNACCEPTABLE MEANS OF LICENSURE. V E R IFIC A T IO N  OF 
CREDENTIALS AND THE A B IL IT Y  TO DETERMINE MANUA. S H I_ L 3  
v;ERE PRIMARY SHORT COMINGS OF THE CREDENTIAL-!NG PROCESS. 
7.-E  STATES THAT LIC EN SE BY CREDENTIALS ARE EASTERN OR 
MIDWEST STATES. n0  WESTERN STATES LICEN SE BY CREDENTIALS 
AT T H IS  TIM E.

THE BOARD HAS RECENTLY JOINED T.-~ WESTERN REGIONA- 
BOARD (WREB> WHICH TESTS 6 0 0 - 7 0 ®  DENTAL AND HYGIENE 
CANDIDATES ANNUALLY. THOSE PASSING THE WREB EXAM WILL BE 
El l IGABLE FOR LICENSURE IN  THE 3 " A " E  OF Al ASKA. T^US
e n s u r i n g  a  p l e n t i f u l  s u p p l y  or q u a l i f i e d  p r a c t i t i o n e r s .
"HE JO IN IN G  OF THE WESTERN REGIONS- EXAM HAS REDUCED THE 
BOARDS BUDGET BY $ 2 5 . 0 0 ®  ANNUAl l Y. T H IS  AMOUNT WAS FORMERl Y 
3 P E n “  ON “ HE STATE TESTIN G . THE WREB PAYS ALl  TRAVEL AND 
•ER DIEM COSTS. “ HE COST T0  “ nE STATE I S  ZERO.

THE WREB EXAM I S  GIVEN FOUR TIMES A YEAR AND EXAMINERS 
r RCM ALASKA MUST ATTEND EACH EXAM. IN  A D D I"IO N  THERE ARE 
"WO WREB BOARD MEETINGS ANNUALLY AND AM EXAMINATION REVIEW 
MEETING WHICH STATE MEMBERS MLS" ATTEND. DAYS OUT GF 
•■‘RA C"ICE -OR EACH EXAMINER WTLu BE 2 6 - 1 9  DAYS PER YEAR.

_ ICENSURE BY CREDEN"IALING I S  NO" ACCEPTABLE "OR THE
-O'. OWING REASONS:

r. V. NOT BEING ABLE TO DETERMINE THE A B I - I T Y  0 -  "HE 
PRACTITIONER.

c > .  INADEQUATE V E R IFIC A TIO N  i . e .  NO STANDARD!ZED MEANS 
OF EXCHANGE 0 "  I,V-QRMm"  ION BE"WEEN S T A -E S  ON 
MATTERS OF PSMD VG L IT IG A “ IO .\  IN  M A -PR AC".ICE 
OR CONVICTIONS.

(6)



3 > .  COST TO THE STATE. ADDITIONAL BOARD TRAVEL. PER 
DIEM PLUS COSTS INCURRED IN ATTEMPTING TO VERIFY 
APPLICATIO NS FOR CREDENTIALLING.

4 > .  INCREASE IN VOLUNTARY BOARD MEMBERS TIME AWAY FROM 
THEIR PRACTICES AND FAMILY.

FOUR WREB EXAMINATIONS 
ONE IN  STATE HYGIENE EXAM 
TWO WREB BOARD MEETINGS PER YEAR 
TWO EXAMINATION REVIEW MEETINS PER YEAR 
THREE STATE OF ALASKA BOARD MEETINGS 
TWO TELECONFERENCES PER YEAR 
ANNUAL AADE MEETING 

5 ) .  THE "TIM E" OF THE CREDENTIALLING PROCESS HAS 
NOT YET COME TO THE WESTERN STA TES. ALASKA 
WOULD BE THE ONLY WESTERN STATE TO HAVE 
CREDENTIALLING.

6 > .  TESTIMONY BY SPECIALTY GROUPS AND STATE DENTAl. 
SOCIETY GROUPS RESPECTFULLY RECOMMEND THAT THE 
STATE OF ALASKA NOT LICENSURE D EN TISTS BY 
CREDENTIALS.



REVIEW OF PRIOR YEAR OBJECTIVES

ADOPT FINAL CONTINUING EDUCATION REGULATIONS 
"IN AL WORDING WAS APPROVED AND WENT OUT TO PUBLIC NOTICE. 
ISSU E I S  TO ADDRESSED AT THE OCT. 5 3 .  1 9 8 7  MEETING TO 
DICUSS PUBLIC OPINION RECEIVED AND TO A D O P T  FINAL D R A FT

ADDRESS LETTER OF INTENT FROM LEGISLATURE.
“ ESTIMONY CONTINUES TO BE GATHERED CONCERNING LICENSURE 
BY CREDENTIALS FOR DENTISTS AND S P E C IA L IS T S .
‘RESENTLY A FFIL IA T E D  WITH THE WESTERN REGIONAL BOARD 

AND ACCEPTING THE EXAMINATION SCORES FOR WREB

COMMITTEE HAS BEEN FORMED TO ADDRESS THE ISSU E  0 -  CHEMICALLY 
I:M"AIRED PRACTITIONERS.

DEVELOP A NEW CLIN ICAL PROCEDURE TO REPLACE THE GOLD F O IL :
NO l ONGER PERTINENT.

INVESTIGATE EXPANDED DU TIES FOR DENTAL HY G IEN ISTS AND 
A S S IS T A N T S: ISSU E  HAS NOT BEEN ADDRESSED IN F Y 87 .

PURSUE MANDITGRY LEGAL REPRESENTATION AT ALL MEETINGS:
TnE PAST BOARD MEETINGS HAVE HAD REPRESENTATION OF AN 
ASSISTANT ATTORNEY GENERAL. CONTINUED REPRESENTATION 
I S  REOUESTED AND GiREATLY APPRECIATED.

ENCOURAGE THE D IV IS IO N  OF OCCUPATIONAL LIC EN SIN G  TO DEVELOP 
A:%D STREAMLINE IT S  INVESTIGA TIV E PROCEDURES TO INSURE MORE 
**:>£_Y RESOLUTION OF CASES AND COMPLAINTS:
• ' - I S  ISSU E HAS BEEN SATISFACTORLY ADDRESSED BY THE D IV IS IO N
l - OCCUPATIONAL L IC E N SIN G . I T  I S  ADVISED T H A T  THE REMAINING 
OPEN CASES BE ADDRESSED AND CLEARED IN  AN ORDERLY FASHION.

INSURE “ HAT ADEQUET FUNDING BE APPROPRIATED "OR NECESSARY 
•mE E 'T nGS AND EXAMS:

A r F I  l  I  AT ION WITH THE WESTERN REGIONAL BOARD G R EA T Y  
REDUCES THE FINANCIAL BURDEN FOR EXAMINATION. THE WRF.3 
EXPENDITURE I S  COVERED BY WREB.



NEW GOALS AND OBJECTIVES

1 . TO ESTABLISH AND MAINTAIN A GOOD WORKING RELATIONSHIP WITH
WESTERN REGIONAL BOARD, 

a . )  I T  WILL BE THE R E S P O N S IB IL IT Y  OF THE BOARD MEMBERS TO 
PA RTICIPATE IN THE FOUR DENTAL EXAMINATIONS GIVEN 
BETWEEN MARCH AND SEPTEMBER. EACH EXAM WILL REQUIRE 
A MINIMUM OF F IV E  DAYS PA R T IC IPA T IO N ,

o . > THE BOARD WILL BE RESPONSIBLE FOR A DENTAL HYGIENE 
EXAMINATION TO BE GIVEN IN THE SPRING OF EACH YEAR.
ALL BOARD MEMBERS MAY BE INVOLVED IN T H IS  EXAMINATION. 
THE HYGIENE MEMBER OR A DENTAL MEMBER WILL ALSO BE 
INVOLVED IN  THE SEPTEMBER EXAM. T H IS  I S  A COMBINED 
DENTAL/HYGIENE EXAMINATION GIVEN IN LOMA LINDA 
U N IV ERSITY . C A L IF ,

c . > A DENTAL MEMBER WILL ALSO REPRESENT ALASKA AT TWO YEARLY 
BOARD MEETING OF WREB. MEMBER TO BE DECIDED BY THE 
BOARD. A BOARD MEMBER WILL A^-SO PA R TIC IPA T E IN THE 
EXAMINATION WORKSHOP HELD EACH YEAR TO REVIEW THE 
EXAMINATION PROCESS. DENTAL AND HYGIENE.

2 .  = IN A i_ IZ E  ADOPTION OF THE CONTINUING EDUCATION REGULATIONS.
"H E FINA L DRAFT OF THE CONTINUING EDUCATION REGULATIONS HAVE 
BEEN COMPLETED BY THE REGULATION S P E C IA L IS T  AND HAVE BEEN 
PRESENTED FOR PUBLIC NOTICE. ADOPTION SHOULD BE AT THE OCT. 
BOARD MEETING.

3 .  . - I . \A l. I Z E  POLICY IN  REGUARD TO CHEMICALLY IMPAIRED
■p r a c t i t i o n e r s .

c l a r i f y  a n d  d e f i n e  t h e  p r a c t i c e  c f  d z ; t a l  h y g i e n e  a n d  t h o s e
PROCEDURES DELEGATED BY PRACTICING DEN T IS T S . T H IS  WILL ALSO 
INCLUDE CONTINUED INVESTIGATION INTO EXPANDED DUTIES FOR 
DEv"A _ HY G IEN ISTS AND A SSISTA N TS.

5 . g l i d e  - h e  d e p a r t m e n t  o f  o c c u p a t i o n a l  l i c e n s i n g  i n  s t r e a m l i n i n g  
-••-.£ IN V ESTIG A TIV E p r o c e s s .

5 .  D£VZ_QP WAYS THE BOARD CAN EXERCISE I T S  D ISC IPL IN A R Y  POWERS.

7. DEVELOP REGULATIONS INVOLVING IV  SEDATION.

3 .  DEVEwDP A COOPERATIVE RELATION SHIP WITH T.-E ATTORNEY GENERAL’ S 
•I " I C E .

<9>



BUDGET RECOMMENDATIONS

^ R u 'u S E D  BOARD MEETINGS FYSS

O C T .£ 3 .  1 9 3 7  ANCHORAGE

JAN. . 1 9 8 3  JUNEAU

APR. . 1 9 3 3  ANCHORAGE
TO BE HELD IN CONJUNCTION WITH THE W.R 
EXAM. DATE TO BE DETERMINED BY WREB.

MEQuES~ 2  TELECONFERENCES

REQUEST FUNDING TO THE ANNUAL AADE MEETING FOR 1 9 3 8  
1 DENTAL m e m b e r  
1 HYGIENE MEMBER

REQUEST "UNDING TO SEND CHAIRMAN TO THE 1 0 4  ANNUAL AADE 
MEETING TO BE HELD OCT. 8 - 9 .  1 9 3 7 .

(10)
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• ' 3 C P C S E D
BuARD 0 “

BGARD RECOMMENDATIG\S .“ OR 

PROPOSED LEGISLATION

wEGISi-ATION -A S \ 0 T  BEEN ADDRESSED EV 7.-Z  
DENTAL EXAMINERS.



BOARD RECOMMENDATIONS FOR 
PROPOSED REGULATIONS

REGULATION TO ADDRESS THE CERTIFICATION OF 
LOCAL ANESTHESIA FOR HYGIENISTS

INTENTION: TO REQUIRE SUCCESSFUL PASSAGE OF THE
ANESTHESIA CLINICAL EXAMINATION 
ADMINISTERED BY WESTERN REGIONAL BOARD.

1 2  AAC 2 8 . 3 2 0  CERTIFICATION REQUIRED
( a )  same
( b )  same
( c )  same
( d )  C e r t i f i c a t e  f r o m  t h e  W e s t e r n  R e g i o n a l  B o a r d  

s t a t i n g  s u c c e s s f u l  p a s s a g e  o f  t h e  c l i n i c a l  
a n e s t h e s i a  e x a m i n a t i o n  i s  r e q u i r e d  f o r  c e r t i ­
f i c a t i o n  i n  t h e  s t a t e  o f  A l a s k a .

REGULATION CHANGE ADDRESSES THE PROBLEM MENTIONED BELOW;
I T  HAS BEEN A CONCERN OF THE BOARD THAT AN APPLICANT 

WHO HAS COMPLETED A COURSE IN LOCAL ANESTHESIA BUT HAS NOT 
APPLIED FOR CERTIFICATION IN MORE THAN S I X  MONTHS FROM 
THE TIME OF COMPLETION HAS LOST VITAL SK ILLS IN THE 
ADMINISTRATION OF LOCAL AN ESTHIS IA .  FOR THE SAFETY 
OF THE PATIENT I T  I S  IN THEIR BEST INTEREST TO ACCEPT 
THE RESULTS OF THE CLIN IC AL ANESTHESIA EXAM ADMINISTERED 
BY THE WESTERN REGIONAL BOARD.

P R O P O S E D  R E G U L A T I O N :

THE BOARD VOTED TO ACCEPT THE RESULTS OF THE CLINICAL 
ANESTHISIA EXAM AT THE S E P T ."1987 EXAM GIVEN AT LOMA LINDA 
UNIVERSITY.

PROPOSED REGULATION:
REGULATION TO ADDRESSI. V . SEDATION FOR DENTISTS
INTENTION: TO STATE THE REQUIRED EDUCATION AND

CERTIFICATION TO ADMINISTER/MONITOR
I . V .  SEDATION. 1 2  AAC 2 8 . 3 2 0

CONCERN FOR PATIENT SAFETY WAS BROUGHT TO THE BOARDS 
ATTENTION BY A REPRESENTATIVE OF THE ORAL SURGEONS*
A COMMITTEE WAS FORMED TO REVIEW REGULATIONS FROM OTHER 
STATES REGARDING I . V . SEDATION. PROPOSED WORDING WILL 
WILL BE FORTH COMING.



OCCUPATIONAL LICENSING ENFORCEMENT STATISTICS FY 87
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 /  • ___________Board

Investigations
Cases Pending Start of FY 87 
New Cases Opened 
Cases Closed
Cases Pending End of FY 87 

Litigation
Cases Pending Start of FY 87 
New Cases Opened 
Cases Closed
Cases Pending End of FY 87 

Enforcement Activity 
Accusations 
Statement of Issues 
Cease and Desist Orders 
Hearings 

Oi^civ •" j-y Actions 
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• D e n t i s t s  f a c e  b a t t l e s  

c r o s s i n g  s t a t e  l i n e s

__________ By Silvia Foil__________

A  dentist from New York decides he 
wants to practice in Hawaii but 

finds that he first must pass the 
Hawaii dental exam. I f  a Hawaiian 
dentist, however, wants to move to 
New York, he has only to prove that 
he has a license to practice dentistry, 
has been practicing for five years, 
and has a clean record.

The New York policy is called licen­
sure by credentials, which means that 
a dentist doesn't have to take 
another examination to prove he is 
competent. His experience and 
credentials are enough.

In some states, licensure by creden­
tials is extended only to those den­
tists from states with a mutually 
cooperative licensure agreement. For 
example, Pennsylvania will accept 
Utah dentists based on their creden­
tials only if Utah will accept Penn­
sylvania dentists on the same terms. 
This is called licensure by reciprocity, 
sometimes referred to as “ blackmail 
reciprocity."

According to the American Dental 
Association (ADA), the District of 
Columbia, Connecticut, Illinois, 
Indiana. Iowa, Kansas, Maine, 
Continued on page 10

M y  kind of town
Participants will be 
"Reaching New Heights" at 
this ■• i)u . .  V
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Congressional review
The first session of the 
100th Congress will be 

'or itsresearc.,Li, •i many issues, sumption of sui
carbohydrates fac_
ment c ■■'laque, de»

_ 1 8

For he’s a jolly good Fellow
More than 60 percent of AGD 
members indicated that they 
intend to pursue the 
prestigious Fellowship Award.

2 0



Stalemates make for slow year in Congress
Deficit, t a x e s  a n d  A I D S  will d o m i n a t e  n e x t  s e s s i o n

___________By Zev Remba___________

T he first session of the 100th Con­
gress probably will be remembered 

for the host of bills that didn't pass 
rather than for those that won approval.

It was a year when Congress, 
through negotiations with the White 
House, made the first real inroads 
into trimming the S148 billion federal 
deficit

It also was a year when Democrats, 
having won control of both the 
House and Senate, clashed with the 
White House and Congressional 
Republicans over issues including the 
federal budget, tax increases and 
AIDS policies. The result legislative 
stalemates on many issues.

The second session of the 100th 
Congress, which opens Jan. 19, likely 
will see the passage of some impor­
tant health care legislation— 
particularly in the areas of AIDS 
testing and anti-discrimination, 
mandated health benefits and the 
Federal TYade Commission.

New public laws
Federal data bank on malpractice 
Although a 1986 law directed the 
Department of Health and Human 
Services (HHS) to develop a nation­
wide data bank on malpractice claims 
and disciplinary actions against 
health care providers, Congress failed 
to fund the data bank in time for its 
November 1987 startup. In the last 
days of December 1987, Congress 
finally rape-lip with S3.2 million to 
IaunchThe project, Out the new ' 
startup date—sometime in 1988—is 
anybody's guess.

Sanctions against unfit doctors.
Under the Medicare and Medicaid 
Patient Protection Act, signed by the 
President in August, HHS now can 
bar unscrupulous or unfit dentists, 
physicians, or other providers from 
taking part in Medicare, Medicaid, or 
other federal health programs. Health 
care providers convicted of fraud, 
patient abuse or neglect under one 
program may not take part in any 
federal health program for at least 
five years. The law allows HHS to

exclude doctors who provide unneces­
sary or substandard care

New tax measures. A package of 
spending cuts and revenue-raisers, 
based on agreements forged between 
Congress and the White House in 
November 1987, wound its way 
through Congress in the last few 
days of the 1987 session. The new 
law raises S9 billion in fiscal 1988 
and S14 billion in fiscal 1989 by 
tightening tax provisions for busi­
nesses and wealthy individuals.
About one-fourth of the savings 
comes from cutting or capping Medi­
care payments to physicians and 
hospitals.

Among the new tax provisions:
•Professional corporations with tax­

able income below $335,000 will pay 
the flat 34 percent corporate tax rate 
rather than use graduated tax rates.

•Employers no longer will be pen 
mitted to deduct new contributions 
to vacation reserves or to certain 
pension funds

•Owners of family businesses may no 
longer take FICA tax exemptions for 
children and spouses working for them.

Bills expected to pass
Tvo bills that could impact on dental 
practices are near passage, and will 
likely become law in 1988.

The House and Senate versions of 
a bill redefining the scope of the 
Federal TVade Commission (H.R. 2897) 
are befo^ negotiators who will work 
out differences between the two 
chambers. The bills direct the FTC to 
study the causes of liability premium 
hikes for dentists, physicians, day 
care centers and other groups. If 
approved, the bills would allow 
Congress to veto FTC rulings within 
90 days and limit the FTC's ability 
to interfere in state-regulated profes­
sions such as dentistry.

In October, the House approved 
the High Risk Occupational Disease 
Notification and Prevention Act 
(H.R. 162), which would require the 
federal government to notify workers 
of possible exposure to disease- 
causing chemicals. An amendment to

the bill by Rep. William Dannemeyer 
IR-Calif.) would require 3-4 million 
dental, medical and emergency care 
workers to be warned that they are 
at risk of contracting the virus that 
causes AIDS. The bill also would 
require employers of these "at-risk" 
workers to provide and pay for 
medical monitoring of the conditions 
of workers.

Sen. Jesse Helms >R-N.C.) has 
agreed to offer a similar amendment 
to the Senate version of the bill 
(S. 79), which won approval from a 
Senate Labor Committee in Septem­
ber and is ready for action on the 
Senate floor.

Bills to watch
Mandated health benefits. The 
Senate Labor Committee held exten­
sive hearings on a proposal by Sen. 
Edward Kennedy (D-Mass.) to require 
employers to pay 80 percent of the 
cost of health benefits for their 
workers (S. 1265). Organized labor 
and the American Hospital Associa­
tion say the bili would provide access 
to health care for about two-thirds of 
the nation’s 37 m’Uion uninsured.

A ID S testing and confidentiality. 
Democrats and liberal Republicans 
reached a stalemate with conserva­
tive members of Congress in 1987 
over legislation (H.R. 3071) that 
would fund voluntary AIDS testing 
and counseling. The bill, drafted by 
Rep. Henry Waxman (D-Calif.), also 
would ensure confidentiality of test 
results and extend anti-discrimination 
protection to those carrying the 
AIDS virus.

Insurance reform. Interest of Con­
gressional Democrats in insurance 
reporting legislation picked up in late 
1987 when a House panel approved 
product liability legislation. Rep.
A1 Swift (D-Wash.) hopes to see his 
bill (H.R. 3643)—which would require 
insurers to report data on payouts, 
premiums and investment income for 
each line of insurance—attached to 
a product liability bill on the 
House floor.

18 AGO IMPACT/FEBRUARY 1988



SENATE CO M M ITTEE  R E PO R T

3 / 1 7 / 8 8  
Mr. P r e s i d e n t :

LABOR AND COMMERCE

F U R T H E R

D A T E  T U R N E D  I N T O  O F F I C E

C o m m i t t e e  c o n s i d e r e d
HOUSE B I L L  NO. 1 0 3

e x t e n d i n g  the t e r m i n a t i o n  d a t e  of the B o a r d  of D e n t a l  E x a m i n e r s ;  e f d  

a n d  r e c o m m e n d e d

[ ] r e p l a c e  w i t h  
[ ] o r  a d o p t  _____

CScs" )[] s a m e  t i t l e  
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do'Tpass i 
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] n o  r e c o m m e n d a t i o n  
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] f u r t h e r  r e f e r r a l  t o  ________

] l e t t e r  o f  i n t e n t  a d o p t e d
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[ ] n e w  [ ] u p d a t e d  or  C [ > 4  previous.

[^4 z e r o  [ ] fiscaT^impac't'

m e m b : G D O  PASS O T H E R  R E C O M M E N D A T I O N S

[ ] Committee Backup attached
C h a i r m a n  s i g n a t u r e  e m d  recommendati'r e c o m m e n d a t i o n
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HB 103: An Act extending the termination date of the Board of Dental Examiners; and providing for an effective date.

HB 103 proposes the continuation of the Board of Dental Examiners to June 30, 1991.
Currently, there are approximately 740 licensees composed of both dentists and dental hygienists. A number of these licensees also hold additional licenses to practice as dental specialists and dental hygienists author­ized to administer local anesthetic agents.
In 1986, the board was extended to June 30, 1988 with letters of intent directing the board to complete its continued competency regulations, develop new procedures for credentialing, restructure the existing exami­nations, and to evaluate the possibility of joining a regional examination board.
To satisfy these directives, the board has completed and adopted its continued competency regulations, and, in place of restructuring the former State exam, on June 25, 1987, an agreement was signed with the Western Regional Examining Boards (WREB) to join and uti lize the examinations offered by the regional boards
Licensure by credentials is a complex issue yet to be fu l ly  addressed by the board, identified in Recommendation No. 1 of the current performance audit report. Inaction of the board on this issue received the attention of the Office of the Governor; in response to board inaction, two vacan­cies on the board were f i l led  with appointees more favorably disposed toward licensure by credentials. Currently, with a more balanced board member perspective on credentialing, i t  seems appropriate that the board be allowed to continue deliberations on this issue, especially when a thorough public examination of the potential problems surrounding creden­tial ing has not taken place.
In summary, the board is necessary for protection of the public's health, safety and welfare, and is genuinely concerned that Alaskan consumers receive quality dental care services. Therefore, the department and the Division of Occupational Licensing strongly endorse continuation of the Board of Dental Examiners.

J. finthopy Smith, Commissioner Department of Commerce and Economic Development
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•- Bill Version: CS H B  106 (FIN)

R E Q U E S T ;  _________   Publish Date; ________________

STATE OF ALASKA 1987 LEG ISLATIVE SESSION
FISCAL NOTE

Revision Date: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  Agency Affected: Pu bl ic  Safe ty
Title: An  A r t :  re la ti ne  to restit ut io n B R U ._________

Sponsor: Da vi d s o n  Components
Requestor: Hou se  Finance Committee

EXPENDITURES/REVENUES: (Thousands of Dollars)
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FUNDING: (Thousands of Dollars)

GENERAL FUND 
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TEMPORARY
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ANALYSIS : (Attach a separate page if necessary)
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Distribution (by preparer):
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Legislative Sponsor 
Requestor
Office of Management and Budget
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O r i g i n a l  s p o n s o r s :  D a v i d s o n ,  B r o w n ,
. G o l l ,  e t  a l .

I N  THE HOUSE BY THE F INANCE COMMITTEE

"  CS FOR HOUSE B I L L  NO. 1 0 6  ( F i n a n c e )

I N  THE LEG ISLA TURE  OF THE STATE OF ALASKA . .

F I FTEEN TH  LEG ISLATURE  -  F I R S T  S E S S IO N  

A B I L L

F o r  a n  A c t  e n t i t l e d :  "A n  A c t  r e l a t i n g  t o  t h e  p a y m e n t  o f  c r i m i n a l  f i n e s  a n d

r e s t i t u t i o n . "

BE I T  ENACTED. BY ’ THE LEG ISLA TURE  OF THE STATE OF ALASKA :

*  S e c t i o n  1 .  AS 1 2 . 5 5 . 0 4 5 ( a )  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

( a )  T h e  c o u r t  m ay  o r d e r  a  d e f e n d a n t  c o n v i c t e d  o f  a n  o f f e n s e  t o

m ake  r e s t i t u t i o n  a s  p r o v i d e d  i n  t h i s  s e c t i o n ,  i n c l u d i n g  r e s t i t u t i o n  t o

t h e  v i c t i m ,  t o  a  p u b l i c ,  p r i v a t e ,  o r  p r i v a t e  n o n p r o f i t  o r g a n i z a t i o n  

t h a t  h a s  p r o v i d e d  c o u n s e l i n g ,  m e d i c a l ,  o r  s h e l t e r  s e r v i c e s  t o  t h e  

v i c t i m ,  o r  a s  o t h e r w i s e  a u t h o r i z e d  b y  l a w .  A d e f e n d a n t  i s  p r e s u m e d  t o  

h a v e  t h e  a b i l i t y  t o  p a y  r e s t i t u t i o n  u n l e s s  t h e  d e f e n d a n t  e s t a b l i s h e s  
t h e  i n a b i l i t y  t o  p a y  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .  I n  

d e t e r m i n i n g  t h e  a m o u n t  a n d  m e t h o d  o f  p a y m e n t  o f  r e s t i t u t i o n ,  t h e  c o u r t  

s h a l l  t a k e  i n t o  a c c o u n t  t h e

( 1 )  p u b l i c  p o l i c y  t h a t  f a v o r s  r e q u i r i n g  c r i m i n a l s  t o  c om - '  

p e n s a t e  f o r  t h e i r  a c t i o n s ;  *

( 2 ) f i n a n c i a l  b u r d e n  p l a c e d  o n  t h e  v i c t i m  a n d  o t h e r s  a s  a  

r e s u l t  o f  t h e  c r i m i n a l  c o n d u c t  o f  t h e  d e f e n d a n t ;  a n d

( 3 )  f i n a n c i a l  r e s o u r c e s  o f  t h e  d e f e n d a n t  a n d  t h e  n a t u r e  o f  

t h e  b u r d e n  i t s  p a y m e n t  w i l l  i m p o s e .  •

*  S e c .  2 .  AS 1 2 . 5 5 . 0 4 5 ( d )  i s  am e n d e d  t o  r e a d :

( d )  I n  a n y  c a s e ,  i n c l u d i n g  a  c a s e  i n  w h i c h  t h e  d e f e n d a n t  i s  

c o n v i c t e d  o f  a  v i o l a t i o n  o f  AS 11 . 4 6 .  1 2 0  -  1 1 . 4 6 .  1 5 0  a n d  [ I N  WHICH] 

t h e  p r o p e r t y  i s  c o m m e r c i a l  f i s h i n g  g e a r  a s  d e f i n e d  i n  AS 1 6 . 4 3 . 9 9 0 ,  

t h e  c o u r t  [SHALL CONS IDER  THE V I C T I M ' S  NEED FOR ,  AND] may  o r d e r  [ , ]
- 1 -  CSHB 1 0 6 ( F i n )



r e s t i t u t i o n  t h a t  may  i n c l u d e  c o m p e n s a t i o n  f o r  l o s s  o f  i n c o m e .

*  S e c .  3 .  AS 1 2 . 5 5 . 0 5 1 ( a )  i s  am end ed  t o  r e a d :
( a )  I f  t h e  d e f e n d a n t  d e f a u l t s  i n  t h e  p a y m e n t  o f  a f i n e  o r  a n y -  

i n s t a l l m e n t  o r  o f  r e s t i t u t i o n  o r  a n y  i n s t a l l m e n t ,  t h e  c o u r t  m ay  o r d e r  

t h e  d e f e n d a n t  t o  s h ow  c a u s e  why t h e  d e f e n d a n t  s h o u l d  n o t  b e  s e n t e n c e d  

t o  i m p r i s o n m e n t  f o r  n o n p a y m e n t .  I f  t h e  d e f e n d a n t  f a i l s  t o  e s t a b l i s h  

[COURT F IN D S ]  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  d e f e n d a n t  

d i d  n o t  i n t e n t i o n a l l y  r e f u s e  o r  f a i l  [DEFAULT WAS ATTR IBUTABLE  TO AN 

INTENT IONAL REFUSAL OR F A IL U R E ]  t o  m ak e  a g o o d  f a i t h  e f f o r t  t o  p a y  t h e  

f i n e  o r  r e s t i t u t i o n ,  t h e  c o u r t  m ay  o r d e r  t h e  d e f e n d a n t  i m p r i s o n e d  

u n t i l  t h e  o r d e r  o f  t h e  c o u r t  i s  s a t i s f i e d .  A t e r m  o f  i m p r i s o n m e n t  

im p o s e d  u n d e r  t h i s  s e c t i o n  may  n o t  e x c e e d  o n e  d a y  f o r  e a c h  $ 5 0  o f  t h e  

u n p a i d  p o r t i o n  o f  t h e  f i n e  o r  r e s t i t u t i o n  o r  o n e  y e a r ,  w h i c h e v e r  i s  

s h o r t e r .  T h e  s t a t e  may  e n f o r c e  p a y m e n t  o f  a f i n e  a n d  t h e  r e s t i t u t i o n  

r e c i p i e n t  may  e n f o r c e  p a y m e n t  o f  a  r e s t i t u t i o n  o r d e r  a g a i n s t  a  d e f e n ­

d a n t  u n d e r  AS 0 9 . 3 5  a s  i f  t h e  o r d e r  w e r e  a c i v i l  j u d g m e n t  e n f o r c e a b l e  

b v  e x e c u t i o n .  C r e d i t  s h a l l  b e  g i v e n  t o w a r d  s a t i s f a c t i o n  o f  t h e  o r d e r  

o f  t h e  c o u r t  f o r  e v e r y  d a y  a p e r s o n  i s  i n c a r c e r a t e d  f o r  n o n p a y m e n t  o f  

a  f i n e  [OR  R E S T I T U T IO N ] .

CSHB 106(Fin) - 2 -



Kay Brown
A l a s k a  S t a t e  L e g i s l a t u r e  

H o u s e  o f  R e p r e s e n t a t i v e s

M E M O R A N D U M

TO: Rep. Ad a m s ,  C h a i r m a n  DATE: M a r c h  17, 1987
H o u s e  F i n a n c e  C o m m i t t e e

FROM: Rep. K a y  B r o w nB r o w n RE: C S H B  106
S u b c o m m i t t e e  R e p o r t

T h e  S u b c o m m i t t e e  I s ^ p l e a s e d  t o  r e c o m m e n d  f o r  p a s s a g e  t h e  
a t t a c h e d  d r a f t  o f  C S H B  106 ( F i n a n c e ) . T h i s  d r a f t  i n c o r p o r a t e s  
f o u r  a m e n d m e n t s  t o  C S H B  106 ( J u d i c i a r y ) . E a c h  a m e n d m e n t  h a s  
b e e n  a p p r o v e d  b y  t h e  p r i m e  spo n s o r .

1. P a g e  1, l i n e  12:
T h i s  a m e n d m e n t  m a k e s  it c l e a r  t h a t  a j u d g e  c o u l d  o r d e r  
r e s t i t u t i o n  d i r e c t l y  t o  t h e  v i c t i m  o f  a c r i m e  a n d  t o  an 
o r g a n i z a t i o n  w h i c h  p r o v i d e d  t h e  v i c t i m  w i t h  c o u n s e l i n g ,  
m e d i c a l ,  o r  s h e l t e r  s e r v i c e s .  T h e  f o r m e r  v e r s i o n  m a y  h a v e  
b e e n  c o n s t r u e d  t o  e n c o u r a g e  o r  a l l o w  r e s t i t u t i o n  o n l y  t o  t h e  
v i c t i m  o r  f o r  c e r t a i n  t y p e s  o f  d a m a g e s .

2. P a g e  1, l i n e  12:
T h i s  a m e n d m e n t  a d d e d  t h e  w o r d  " p r i v a t e "  t o  m a k e  it c l e a r  t h a t  
a p r i v a t e  o r g a n i z a t i o n  c o u l d  g e t  r e s t i t u t i o n  t o  t h e  s a m e  
e x t e n t  as a  p u b l i c  o r  p r i v a t e  n o n p r o f i t  o r g a n i z a t i o n .

3. P a g e  1, L i n e  27:
T h e  w o r d s  "in w h i c h "  w e r e  d e l e t e d  t o  i m p r o v e  t h e  c l a r i t y  of 
t h e  s e n t e n c e ;  n o  s u b s t a n t i v e  c h a n g e  r e s u l t e d ;  t h e  a m e n d m e n t  
s t i l l  r e c o g n i z e s  t h e  r i g h t  t o  b e  a w a r d e d  r e s t i t u t i o n  f o r  l o s t  
i n c o m e  w h e n  f i s h i n g  g e a r  is stolen.

4. P a g e  1, L i n e  29:
T h e  s u b c o m m i t t e e  d e l e t e d  l a n g u a g e  r e q u i r i n g  t h e  j u d g e  t o  
c o n s i d e r  t h e  v i c t i m ' s  n e e d  b e f o r e  o r d e r i n g  r e s t i t u t i o n .  U n d e r  
t h e  s u b c o m m i t t e e ' s  a m e n d m e n t  all v i c t i m s ,  r e g a r d l e s s  of 
f i n a n c i a l  c o n d i t i o n ,  c o u l d  b e  a w a r d e d  r e s t i t u t i o n .

T h e  s u b c o m m i t t e e  is n o t  r e c o m m e n d i n g  a n  a m e n d m e n t  w h i c h  w o u l d  
r e q u i r e  t h e  d e f e n d a n t  t o  e s t a b l i s h  h i s  n e e d  f o r  a p u b l i c  
d e f e n d e r .  A l t h o u g h  t h e  s u b c o m m i t t e e  r e c o g n i z e s  t h e  p r o b a b l e  
m e r i t  o f  t h i s  idea, it a p p e a r s  it w o u l d  n o t  b e  a p p r o p r i a t e  in 
t h i s  b i l l  b e c a u s e  it  w o u l d  c h a n g e  t h e  f o c u s  o f  t h e  b i l l  f r o m  
r e s t i t u t i o n .  S u c h  a n  a m e n d m e n t  is n o t  s u p p o r t e d  b y  t h e  p r i m e  
sp o n s o r .  A d d i t i o n a l l y ,  t h e  s u b c o m m i t t e e  f e e l s  t h i s  s u b j e c t  
w o u l d  b e n e f i t  f r o m  t h e  i n f o r m a t i o n  g a i n e d  i n  h e a r i n g s  b e f o r e  
o t h e r  c o m m i t t e e s .

P. O. BOX 20-2661 
Anchorage , A K  99520-2661 

(907) 272-0207

P. O. Box V  
Juneau, A K  99811 

(907) 465-4998

During Session:
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L E G I S L A T I V E  A F F A I R S  A G E N C Y

SUB JECT :  C r i m i n a l  f i n e s  a n d  r e s t i t u t i o n
CSHB 1 0 6 ( J u d )

TO :  R e p r e s e n t a t i v e  C l i f f  D a v i d s o n
FROM: M i c h a e l  F .  F o r d * ^

L e g i s l a t i v e  C o u n s e l

T h e  f o l l o w i n g  i s  a  s e c t i o n  b y  s e c t i o n  a n a l y s i s  o f  CSHB 
1 0 6 ( J u d i c i a r y ) :

S e c t i o n  1 -  A l l o w s  t h e  c o u r t  t o  o r d e r  a  c o n v i c t e d  d e f e n d a n t  
t o  m ake  r e s t i t u t i o n  a n d  e s t a b l i s h e s  a  p r e s u m p t i o n  o f  a b i l i t y  
t o  p a y .  E s t a b l i s h e s  c r i t e r i a  f o r  t h e  c o u r t  t o  a p p l y  i n  
d e t e r m i n i n g  t h e  a m o u n t  a n d  m e t h o d  o f  r e s t i t u t i o n .

S e c t i o n  2 -  R e q u i r e s  t h e  c o u r t  t o  c o n s i d e r  t h e  v i c t i m ' s  n e e d  
f o r  r e s t i t u t i o n .

S e c t i o n  3 -  R e q u i r e s  t h e  d e f e n d a n t  t o  e s t a b l i s h  b y  a  p r e p o n -  
d e r a n c e  o f  t h e  e v i d e n c e  t h a t  r e f u s a l  o r  f a i l u r e  t o  p a y  r e s ­
t i t u t i o n  w as  n o t  i n t e n t i o n a l ,  o r  t h e  c o u r t  may  i m p r i s o n  t h e  
d e f e n d a n t .  A l l o w s  t h e  s t a t e  e n f o r c e  p a y m e n t  o f  a  f i n e  a n d  
t h e  r e c i p i e n t  o f  t h e  r e s t i t u t i o n  t o  e n f o r c e  p a y m e n t  o f  t h e  
r e s t i t u t i o n ,  b y  e x e c u t i o n  u n d e r  AS 9 0 . 3 5 .  R em o v e s  c r e d i t  
f o r  t i m e  i n  p r i s o n  f o r  f a i l u r e  t o  p a y  r e s t i t u t i o n .
M FF : m k r  
m 9 / 0 9 6
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STATE OF ALASKA

R E P R E S E N T A T I V E  C LIFF D A V I D S O N District 2 7 B o x  746, K o d iak , A l a s k a  9 9 6 1 5

March 6, 1987
To: Representative Al Adams, ChairmanHouse Finance Committee
From: Representative C l i f f  D
Re: CS FOR HOUSE BILL NO. 106 (Judiciary)

In the last few minutes of the Judiciary hearing on HB 106, three words were inserted into the bi l l  which narrowed my intent of the b i l l .  In lines 11 and 12 of the f i r s t  page, the words "to the victim" were inserted. While I agreed with the committee that the object of the bi l l was to make the victim as whole as possible, I had additional reasons for the b i l l .
In testimony we heard that costs billed to the victim for care in the shelter programs ranged from $3.50 to $10 per day, while the actual cost might be $80 to $100 per day. For a five day stay in a shelter, a restitution of $17.50, while the actual cost was $400, doesn't seem to me to send the right kind of message. I would like to have the judge be able to look at these actual costs in ordering the restitution. Protection against unrealistic or oppressive restitution is guaranteed in the three provisions of Section 1.
Paying the restitution to the victim would make the victim vulnerable to continued violence. The message should be that the defendant is answerable to society through the court for their violence. I equate restitution with a sentence of responsibility for the violence by the court to the defendant.
Also in testimony, i t  was explained that studies show the incidence of violence is lowered when the perpetrator is arrested and brought to t r ia l .  I think a sentence of counseling and restitution would be preferable to expensive incarceration.
Thank you for allowing my explanation.



STATE OF ALASKA
 ........  ' HOUSE OF REPRESENTATIVES

Box V, Juneau , A laska 99811 
(907 )465-2487 • 465-2498

REPRESENTATIVE CLIFF DAVIDSON District 27 Box 746, Kodiak, A laska 99615

February 23, 1987

To: John Sund, ChairmanHouse Judiciary Committee
From: C l i f f
Re: Re-write of HB 106

Upon reading the enclosed letter from Public Defender Dana Fabe, I would like to request that the suggested changes be made. My two main inclusions in the b i l l  were to allow the judge to ask for restitution to care-giving institutions, and that the defendant be required to establish inability to pay restitution rather than requiring the prosecution to establish ability of the defendant to 
pay.
I appreciate the-assistance in the suggested re-write.
Thank you.



ct p  n  c t p  r  j

£
i y  ;

LiW/:
SHrVf C O W r a t  G O V E R N O R

February 19, 1987

900VV.5TH A V E N U E  
SUITE 200
A N C H O R A G E .  A L A S K A  99501 
PHONE: (907) 279-7541

John HartleHouse Judicial v Committee P.O. Box VJuneau, Alaska 99811
RE: HOUSE BILL NO. 106

Dear John:
A copy of our position paper on HB 106 is currently being routed through the Commissioner's office. Since you have requested an immediate response to this legislation, this letter contains the concerns I expressed over the phone to you.

HB 106 does three things:
1. I t changes the burden of proof at sentencing to require a defendant to prove that he or she does not have the ability to pay fu l l restitution. Currently the prosecution must prove that the defendant does have the ability to pay.
2. I t  shifts the burden to the defendant of proving that he or she did not intentionally refuse or fa i l  to pay the fine; and
3. I t  requires the judge to mandatorily impose an entire suspended ja i l  sentence on the defendant i f  there is any default in the fine or restitution payment.
This third provision of the bi l l  is extremely problematical. I t  mandates that the court incarcerate a defendant who fai ls to make a single installment of his fine, a result which is contrary to Alaska Supreme Court law which requires the court to find that reincarceration is necessary once a probation violation has been found. A defendant could be incarcerated for years i f  he were to miss one fine payment unless he had the financial resources to pay the total amount of the fine or restitution.
This'provision violates equal protection standards and penalizes an indigent defendant! Two identically situated defendants would be treated differently under this provision based only on their financial status. Take the following example. Defendant A has $3,000 of restitution to pay. He has a low-paying job and is thus ordered to pay $100 a month. He has five years of suspended time hanging over his head. I f  he misses one of his $100 installments he would be revoked and would face a mandatory term of five years in j a i l .  The judge could not



modify or lessen that term under this b i l l .  Furthermore, he would remain in ja i l  for that five years i f  he didn't have the funds to pay the $3,000 to ta l .
Defendant B, who is wealthy, has also intentionally failed to make his restitution payment. His probation would also be revoked but he would be able to pay the fu l l $3,000 amount, thus enabling him to buy his way out of j a i l .  This disparate treatment of two persons based on their economic standing violates equal protection standards and comes close to debtor's prison in that a person's incarceration will depend total ly on his ability to pay the total fine (not simply the missed installment).
This provision penalizes those on probation and rewards repeat offenders who are subject to presumptive time. This bil l states that a person who does not have probationary time hanging over his head will be required to serve one day of ja i l  for every $50 of the fine or restitution which has not been paid. On the other hand, a probationer who has three years of suspended time over his head will spend the entire period of suspended time i f  the total amount of the fine cannot be paid.
Take the following example: Two defendants who have committedidentical property offenses and each has a $1000 restitution requirement for property damage to the home which was burglarized. Offender A is a f i rs t  offender who has no prior record and the court gives him three years with al l three suspended on the condition that he pay restitution. Offender B is a second time offender and is given the four-year presumptive term. He cannot receive any additional suspended probationary time on top of that four-year term under the current presumptive sentencing scheme.
Each of the offenders is found to have intentionally missed a restitution payment. Offender A, the f i r s t  time offender, will be required to serve three years in ja i l  unless he can come up with the $1000. Offender B, the repeat burglar, will be able to work o f f  his fine in 20 days (20 x $50 = $1000). This type of anomaly will penalize f i rs t  offenders who are more likely to receive probation and will reward repeat offenders who receive presumptive time.
This provision removes discretion from the judges. Current Alaska Supreme Court case law requires each judge to go through a two-prong analysis when determining whether to revoke probation. First, the judge must decide whether a condition of probation has been violated. I f  i t  has, the judge must then decide whether reincarceration is necessary, for what period of time that reincarceration should extend, and whether further restrictions or modifications of probation might solve the problem which caused the violation.
Thus, i f  a defendant is found to have been using cocaine, the judge can incarcerate him for a lengthy period of time, incarcerate him for a short period of time and then require drug rehabilitation, or can send him directly into a residential drug rehabilitation program as a new condition of probation. The judge's decision will depend greatly upon



the nature of the underlying offense, whether the violation of probation was an isolated incident or a repeated course of conduct, whether the offender's attitude requires ja i l  time to get his attention, and whether the nature of the violation of probation indicates that reincarceration is necessary to protect the public.
Under this law, failure to make one installment of a fine or restitution will often result in a much more severe form of punishment than many other more serious types of probation violations. The tria l judge who has heard the facts of the case, has had experience with the offender, and can hear the recommendations of the probation officer is in the best position to determine whether reincarceration is necessary. Often, a defendant will have a good payment record on restitution and an outside pressure or stress will cause one or more missed payments. Bringing that offender back before the judge for a s t i f f  lecture or a small j o l t  of ja i l  time as a reminder of the alternative may be as effective in motivating fu l l  payment of restitution.

In summary, this section of the b i l l  deprives the tr ia l court of discretion, penalizes f i r s t  offenders and indigent defendants and will result in unnecessary incarceration of defendants who are otherwise on the road to rehabilitation.
Also problematical is the second section of the b i l l  which shifts the burden of proof of a probation violation from the prosecution, which normally has the burden to prove that a defendant has violated a condition, to the defendant to prove that he did not violate i t .  This b i l l  requires a defendant to establish by a preponderance of the evidence that he did not intentionally fa i l  to pay his fine or restitution. This reversal of the burden of proof differs from that of all other probation violations where the prosecution is required to prove the defendant's violation.
Finally, the Public Defender Agency agrees that requiring a defendant to establish his inability to pay restitution rather than requiring the prosecution to establish his abil ity to pay, makes good sense. The defendant will usually have better access to the types of records necessary to establish an inability to pay and the prosecution may oftenbe groping in the dark to try to establish an ability to pay.

The off icia l position paper on this b i l l  will be available to youshortly. I hope this is of some assistance. I will see you onThursday, February 26th.
Sincerely,

Dana Fabe Public Defender
DF:sh
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POSITION PAPER
CS HB 106

The Alaska Public Defender Agency and the Office of Public Advocacy are tota l ly reactive agencies which provide representation to indigent persons when appointed by the court. These agencies do not make policy nor do they initiate litigation. Only proposed legislation with fiscal or program ramifications for these agencies can be said to have a direct agency impact. Thus, the Public Defender Agency and Office of Public Advocacy submit position papers for legislation which will affect these agencies f iscal ly or programatically or will require these agencies to li tigate constitutional issues raised by the legislation.
Fiscal impact: X None See attached fiscal note____ _
Program impact: _____ None See analysis below X
Constitutional impact: _____ None See analysis below *X
This b i l l  makes three major changes in the restitution scheme:

1. It changes the burden of proof at sentencing to require adefendant to prove that he or she does not have the ability to payfu l l  restitution. Currently the prosecution must prove that the 
defendant does have the ability to pay.
The Public Defender Agency agrees that requiring a defendant to establish his inability to pay restitution rather than requiring the prosecution to establish his abil ity to pay, makes good sense.The defendant will usually have better access to the types ofrecords necessary to establish an inability to pay and the prosecution may often be groping in the dark to try to establish an abil ity to pay.
2. It shifts the burden to the defendant of proving that he or she did not intentionally refuse or fa i l  to pay the fine.
Section 3 of the b i l l ,  which shifts the burden of proof of a probation violation from the prosecution to the defendant, is problematical. The prosecution normally has the burden to prove that a defendant has violated a condition of probation. This provision of the b i l l  will require the defendant to prove that he did not violate his probation. The b i l l  requires a defendant to establish by a preponderance of the evidence that he did not intentionally fa i l  to pay his fine or restitution. This reversal of the burden of proof departs drastically from the requirement in a l l  other probation violations that the prosecution must prove the defendant's violation. Since imposition of j a i l  time may result, this situation differs from the one discussed above.
3. I t  streamlines enforcement and collection of a fine or restitution.



The section streamlining collection and enforcement of fines and restitution will help victims collect restitution without being required to relitigate the issue in civil court.

Dana Fabe, Public Defender Public Defender Agency

J
Brant McGee, Director Office of Public Advocacy

Cpmfffissioner John Andrews department of Administration
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5 12.55.045 A l a s k a St atutes S u p p l e m e n t § 12.55.045

715 (1985); Oswald v. Stale, CL App. Op. 
No. 694 (File Nos. A-387, A-427), 716 P.2d 
276 (1986).

Quoted in Jennings v. Stale, CL App. 
Op. No. 686 (File No. A-1189), 713 PJ2d 
1222 (1986).

II. COMPUTATION OF TERM.
Determination of credit for time 

served. — The appropriate time to re­
solve credit for time served la at the sen­
tencing hearing and the trial court should 
expressly identify those periods of time for 
which credit is to be allowed. Aekermann 
v. State, CL App. Op. No. 600 (File No. 
A-931), 716 P.2d 6 (1986).

Credit for time spent on probation. 
— A person in third-party custody who 
has the freedom to move about the com­
munity, limited only by his custodian's ac­
companiment, and one who is confined to 
a fishing boat while it is al sea is not enti­
tled to credit for time spent on probation. 
Aekermann v. Stale, CL App. Op. No. 600 
(File No. A-931), 716 P.2d 6 (1986).
III. CONSECUTIVE SENTENCES.
Preference for consecutive sen­

tences. — Subsections (e) and (g) express 
a preference for consecutive sentences 
which a trial court has discretion to reject 
in appropriate circumstances. State v. An­
drews, Ct. App. Op. No. 510 (File Nos.

A-468, A-492, A-652), 707 P.2d 900
(1985).

Crimea committed after Imprison­
ment on former ofTense. — Under sub­
section (e) trial judges are required to im­
pose consecutive sentences on individuals 
convicted for crimes which are committed 
alter they had been imprisoned on a for­
mer ofTense. Sanders v. State, Ct. App. 
Op. No. 619 (File No. A-1291), 718 P.2d 
167 (1986), following Jennings v. State, 
CL App. Op. No. 686, 713 P.2d 1222
(1986).

Upon revocation of probation, etc.
Where a defendant’s probation on a con­

viction for burglary in the first degree, AS 
11.46.300, was revoked because ofhis con­
viction of bank robbery in federal district 
court, a sentence of four years with two 
years suspended, consecutive to his fed­
eral robbery sentence, was not excessive. 
Dodd v. State, CL App. Op. No. 398 (File 
No. A-271), 686 P.2d 737 (1984).

IV. CONCURRENT SENTENCES.
Trial courts have discretion under 

thle section to impose concurrent sen­
tences. Drumbarger v. Slate, Ct. App. Op. 
No. 601 (File No. A-770), 716 P.2d 6 
(1986).

Correction of Judgment unlawfully 
Imposing concurrent sentences. — See 
Joseph v. Slate, Ct. App. Op. No. 677 (File 
No. A-1166), 712 P.2d 904 (1986).

S e c . 12 .55 .045 . R e s t itu t io n . The court m ay order a  defendant con­
victed o f an offense to m ake restitution as provided in this section or 
as otherw ise authorized by law . In determ ining the am ount and 
method o f paym ent o f restitu tion , the court 61)011 take into account the  
financial resources o f th e  defendant and the nature o f the burden its 
payment w ill impose.
(b) An order of restitution under this section doeB not limit any civil 

liability of the defendant arising from the defendant’s conduct.
(c) I f  a defendant is sentenced to pay restitution , the court mp.y 

gran t perm ission for the paym ent to be made w ithin a specified period 
of tim e or in  specified installm ents.

(d ) In a case in which th e  defendant is convicted o f a  violation o f A S
11 .46 .120  —  11 .46 .150  and in which the property is commercial fish ­
ing gear as defined in A S  16 .43 .990 , the court shall consider the vic­
tim ’s need for, and m ay order, restitution th a t may include compensa­
tion for loss o f  income. (§ 12 ch 166 S LA  1978 ; am $ 38  ch 102 S LA  
1980 ; am  5 1 ch 73  S L A  1986)
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Cross references. — For requirement Effect of amendments. — The 1986
that court suspend commercial fishing amendment added subsection (d).privileges of certain defendanta, see AS 
16.06.710(b).

§ 12.55.051 C o d s or C riminal L'rocedurjr 9 12.55.U01

NOTES TO DECISIONS

i

Editor’s notes. — The note under the 
calchline "Enforcement of restitution un­
der AS 12.66.061” in the main pamphlet 
should be disregarded. See the note below 
under the same calchline.Purpose and amount of restitution. 
— Restitution should not only compensate 
the victim for the harm inflicted by the 
offender, but should further the rehabili­
tation of the offender; if restitution is or­
dered in an amount that is clearly impos­
sible for the offender to pay, the offender’s 
rehabilitation will be inhibited and not 
furthered. Karr v. State, Sup. Ct. Op. No. 
2848 (File No. 7011), 686 P.2d 1192
(1984).Policy considerations. — As to policy 
considerations militating against ap­
proach adopted by the Alaska Court of 
Appeals in BrezenofT, see Kbit v. State, 
Sup. CL Op. No. 2848 (File No. 7011), 686 
P.2d 1162 (1984).

Inquiry at Initial sentencing. — Ini­
tial sentencing is the appropriate time at 
which an inquiry into an offender’s ability 
to pay restitution must be performed. Thla 
inquiry should include an analysis of any 
assets the offender presently owns, his 
past earning capacity and potential in the 
future as a wage earner, based on hii ex­
perience, training, and any other relevant

factors. Karr v. State, Sup. CL Op. No. 
2848 (File No. 7011), 686 P.2d 1192
(1984).

Remand for determination of earn­
ing capacity.— Though a p re sentence re­
port recommended restitution, it did not 
discuss the defendant's earning capacity 
or the kinds of jobs that she could reason­
ably be expected to perform in the future; 
it was therefore necessary that the case be 
remanded to the trial court for further 
findings. Zimmerman v. Stale, Ct. App. 
Op. No. 624 (File No. A-921), 706 P.2d 343
(1985).

Enforcement of restitution undor AS
12.66.051. — AS 12.65.051(a) prescribes a 
specific method for dealing with enforce­
ment of court orders requiring the pay­
ment of fines or restitution, regardless of 
whether such orders are directly imposed 
as part of the original sentence, under this 
section, or indirectly imposed aa a condi­
tion of probation, under AS 12.65.100; AS 
12.66.051 expressly provides that impris­
onment for falluro to pay court-ordered 
restitution is permissible only if the fail­
ure to pay was intentional or the result of 
bad faith. Lominac v. Municipality of An­
chorage, Ct. App. Op. No. 220 (File No. 
6960), 668 P.2d 792 (1983).

S e c . 1 2 .5 5 .0 5 1 . E n fo rc em en t o f  fin es an d  res titu tion . 
NOTE8 TO DECISIONS

Editor’s notes. — The note under the 
catchline "Revocation of probation for 
willful failure to pay restitution was 
error” in the main pamphlet should be 
disregarded.

Generally. — Subsection (a) of thla sec­
tion prescribes a specific method for deal­ing with enforcement of court orders re­
quiring the payment of fines or restitu­
tion, regardless of whether such orders 
are directly impoeed as part of the origi­
nal sentence, under AS 12.65.046, or Indi­
rectly imposed as a condition of probation, 
under AS 12.65.100; thia section expressly 
provides that imprisonment for failure to

psy court-ordered restitution ia permissi­
ble only if the failure to pay was inten­
tional or the result of bad faith. Lominac 
v. Municipality of Anchorage, CL App. 
Op. No. 220 (File No. 5960), 668 P.2d 792
(1983).

Legislative mandate o f AS 
1245.046(a) is not replaced. — Opportu­
nity provided by this section for the court 
to later modify a restitution order doca not 
replace the legislative mandate of A8 
12.65.046(a). Karr v. State, Sup. CL Op. 
No. 2848 (File No. 7011), 686 P.2d 1192
(1984).
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actual loss to the victim is appropriate, enforcement of court orders requiring
even though the loss exceeds the maxi- payment of fines or restitution, regardless
mum property-valve figure which defines of whether such orders are directly
the lesser oflense. Fee v. State, CL App. imposed as part of original sentence, under
Op. No. 187 (File No. 6951), 656 P.2d 1202 AS 12.65.045, or indirectly imposed as a
(1982). condition of probation, under AS

Amount of restitution held proper.— 12.65.100; thus it was error to revoke
The trial court did not err in ordering appellant’s probation in spite of finding
(300,000 restitution upon conviction of that her failure to pay restitution, a condi-
embeolement by an employee and theft in lion of her probation, was willful. Lominac
the first degree even though it would be v. Municipality of Anchorage, Ct. App. Op.
impossible for the defendant to pay such a No. 220 (File No. 6960), 658 P.2d 792
large amount, due to the difficulty in (1983).
predicting at that point what amount of Quoted in Whittlesey v. State, Sup. CL
restitution was reasonable for defendant Op. No. 2231 (File No. 6155), 626 P.2d
to pay. Karr v. Stale, Ct. App. Op. No. 230 1066 (1980).
(File No. 7011), 660 P.2d 450 (1983). Stated in Dorris v. Slate, Ct. App. Op.

Enforcement of restitution under AS No. 192 (File No. 5947), 656 P.2d 678
12.55.051, — AS 12.55.051(a) prescribes (1982).
specific method for dealing with

Sec. 12.55.050. Increased punishment fo r persons convicted o f  more 
than one felony. [Repealed, § 21 ch 166 SLA 1978. F o r sentences o f 
imprisonment fo r felonies, see A S  12.55.125.]

S e c . 12 ,55 .051 . E n fo r c em en t  o f  fin es and  re s titu tion , (a ) I f  the 
defendant defaults in the paym ent o f a fine or any installm ent or o f 
restitution or any installm ent, the court may order the defendant to  
show cause why the defendant Bhould not be sentenced to imprison­
ment for nonpayment. I f  the court finds by a  preponderance o f  the  
evidence th a t th e  defau lt was attributab le to an intentional refusal or 
failure to m ake a  good faith effort to pay the fine or restitution , the 
court m ay order the defendant imprisoned until the order o f the court 
is satisfied. A  term  o f  imprisonment imposed under thiB section may 
not exceed one day for each $ 5 0  o f the unpaid portion o f the fine or 
restitution or one year, whichever is shorter. C red it shall be given 
toward satisfaction o f th e  order o f the court for every day a person is 
incarcerated for nonpayment o f  a  fine or restitution .

(b) W hen  a  fine or restitu tion  is imposed on an organization, the  
person authorized to m ake disbursements from the assets o f the orga­
nization sha ll pay  the fine or restitu tion  from those assets. A  person 
required to  pay a  fine o r restitution under thiB Bubsection who in ten­
tionally refuses o r  fails to  m ake a  good fa ith  effort to pay iB punishable  
under (a) o f  thiB section ,

(c) Pu rsuan t to  a  petition filed by a  defendant who has been sen­
tenced to pay a fine or restitu tion  or an installment, the court, upon a  
finding o f inab ility  to  pay, m ay order m odification o f the fine or restitu ­
tion, subject to conditions th e  court finds appropriate. (5 12 ch 166  S LA  
1978)

$ 12.55.050 C o d e  o f C riminal P r o c e d u r e § 12.55.051
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Introduced: 2/4/87
Referred: Judiciary and
Finance

BY DAVIDSON, BROWN, GOLL, 
LARSON, MENARD, TAYLOR, 
KOPONEN, GRUENBERG AND

1 IN THE HOUSE ZAWACKI

2 HOUSE B I L L  NO. 106

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - FIRST SESSION

5 A  BILL

6 For an Act entitled: "An Act relating to the payment of criminal fines and

7 restitution."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 12.55.045(a) is repealed and reenacted to read:

10 (a) The court may order a defendant convicted of an offense to

11 make restitution as provided in this section, including restitution to

12 a public or private nonprofit organization that has provided counsel-

13 ing, medical, or shelter services to the victim, or as otherwise

14 authorized by law. A defendant is presumed to have the ability to pay

15 restitution unless the defendant establishes the inability to pay by a

16 preponderance of the evidence. In determining the amount and method

17 of payment of restitution, the court shall take into account the

18 (1 ) public policy that favors requiring criminals to com-

19 pensate their victims;

20 (2 ) fact that a vic ti m may encounter difficulty in obtain-

2 1 ing an enforceable civil judgment;

22 (3) financial burden placed on the victim as a result of

23 the criminal conduct of the defendant; and

24 (4) need of the vic ti m and society for punitive compen-

25 sation to be extracted from the defendant.

26 * Sec. 2. AS 12.55.051(a) is amended to read:

27 (a) If the defendant defaults in the payment of a fine or any

28 installment or of restitution or any installment, the court may order

29 the defendant to show cause why the defendant should not be sentenced
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1 to imprisonment for nonpayment. If the defendant fails to establish

2 [COURT FINDS] by a preponderance of the evidence that the defendant

3 did not intentionally refuse or fail [DEFAULT WAS ATTRIBUTABLE TO AN

4 INTENTIONAL REFUSAL OR FAILURE] to make a good faith effort to pay the

5 fine or restitution, the court may order the defendant imprisoned

6 until the order of the court is satisfied. If the defendant was not

7 g iven a suspended sentence of imprisonment conditioned upon paying a

8 fine or restitution, a [A] term of imprisonment imposed under this

9 section may not exceed one day for each $50 of the unpaid porti on  of

10 the fine or restitution or one year, whichever is shorter. If the

11 de fe n dan t was given a suspended sentence of imprisonment conditioned

12 upon paying a fine or restitution, the de fendant shall be incarcerated

13 for the duration of the sentence or until the fine or restitution is

14 totally paid, whichever is shorter. The state may enforce payment of

15 a fine and the restitution recipient may enforce payment of a re-

16 stitutjion order against a defendant under AS 09.3 5 as if the order

17 were a ci v i l judgment e n forceable by execution [CREDIT SHALL BE GIVEN

18 TOWARD SATISFACTION OF THE ORDER OF THE COURT FOR  EVERY DAY A PERSON

19 IS INCARCERATED FOR NONPAYMENT OF A FINE OR R E S T I T U T I O N ] .
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O r i g i n a l  s p o n s o r s :  D a v i d s o n ,  B r o w n ,
G o l l ,  e t  a l .

I N  THE HOUSE BY THE FINANCE COMMITTEE

SENATE CS FOR CS FOR HOUSE B I L L  NO. 1 0 6  ( F i n a n c e )

I N  THE LEG ISLATURE  OF THE STATE OF ALASKA 

F IFTEENTH  LEG ISLATURE -  SECOND SE SS ION

A B I L L
F o r  a n  A c t  e n t i t l e d :  "A n  A c t  r e l a t i n g  t o  t h e  p a y m e n t  o f  c r i m i n a l  f i n e s  a n d

r e s t i t u t i o n . "

BE I T  ENACTED BY THE LEG ISLATURE  OF THE STATE OF ALASKA:

*  S e c t i o n  1 .  AS 1 2 . 5 5 . 0 4 5 ( a )  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

( a )  T h e  c o u r t  m ay  o r d e r  a  d e f e n d a n t  c o n v i c t e d  o f  a n  o f f e n s e  t o

m ak e  r e s t i t u t i o n  a s  p r o v i d e d  i n  t h i s  s e c t i o n ,  i n c l u d i n g  r e s t i t u t i o n  t o

t h e  v i c t i m ,  t o  a  p u b l i c ,  p r i v a t e ,  o r  p r i v a t e  n o n p r o f i t  o r g a n i z a t i o n  
t h a t  h a s  p r o v i d e d  c o u n s e l i n g ,  m e d i c a l ,  o r  s h e l t e r  s e r v i c e s  t o  t h e  
v i c t i m ,  o r  a s  o t h e r w i s e  a u t h o r i z e d  b y  l a w .  A d e f e n d a n t  i s  p r e s u m e d  t o  

h a v e  t h e  a b i l i t y  t o  p a y  r e s t i t u t i o n  u n l e s s  t h e  d e f e n d a n t  e s t a b l i s h e s  
t h e  i n a b i l i t y  t o  p a y  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .  I n  d e t e r m i n ­

i n g  t h e  a m o u n t  a n d  m e t h o d  o f  p a y m e n t  o f  r e s t i t u t i o n ,  t h e  c o u r t  s h a l l  

t a k e  i n t o  a c c o u n t  t h e

( 1 )  p u b l i c  p o l i c y  t h a t  f a v o r s  r e q u i r i n g  c r i m i n a l s  t o  c om ­
p e n s a t e  f o r  d am a g e s  a n d  i n j u r y  t o  t h e i r  v i c t i m s ;

( 2 )  f i n a n c i a l  b u r d e n  p l a c e d  o n  t h e  v i c t i m  a n d  t h o s e  who  

p r o v i d e  s e r v i c e s  t o  t h e  v i c t i m  a s  a  r e s u l t  o f  t h e  c r i m i n a l  c o n d u c t  o f  
t h e  d e f e n d a n t ;  a n d

( 3 )  f i n a n c i a l  r e s o u r c e s  o f  t h e  d e f e n d a n t  a n d  t h e  n a t u r e  o f  
t h e  b u r d e n  i t s  p a y m e n t  w i l l  im p o s e  o n  d e p e n d e n t s  o f  t h e  d e f e n d a n t .

*  S e c .  2 .  AS 1 2 . 5 5 . 0 4 5 ( d )  i s  am end ed  t o  r e a d :

( d )  I n  a n y  c a s e ,  i n c l u d i n g  a  c a s e  i n  w h i c h  t h e  d e f e n d a n t  i s  
c o n v i c t e d  o f  a  v i o l a t i o n  o f  AS 1 1 . 4 6 . 1 2 0  -  1 1 . 4 6 . 1 5 0  a n d  [ I N  WHICH] 
t h e  p r o p e r t y  i s  c o m m e r c i a l  f i s h i n g  g e a r  a s  d e f i n e d  i n  AS 1 6 . 4 3 . 9 9 0 ,
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t h e  c o u r t  s h a l l  c o n s i d e r  t h e  v i c t i m ' s  l o s s  [NEED F O R , ]  a n d  m ay  o r d e r  

[ , ]  r e s t i t u t i o n  t h a t  may  i n c l u d e  c o m p e n s a t i o n  f o r  l o s s  o f  i n c o m e .

*  S e c .  3 .  AS 1 2 . 5 5 . 0 5 1 ( a )  i s  am e n d e d  t o  r e a d :

( a )  I f  t h e  d e f e n d a n t  d e f a u l t s  i n  t h e  p a y m e n t  o f  a  f i n e  o r  a n y  

i n s t a l l m e n t  o r  o f  r e s t i t u t i o n  o r  a n y  i n s t a l l m e n t ,  t h e  c o u r t  m ay  o r d e r  

t h e  d e f e n d a n t  t o  s h ow  c a u s e  w h y  t h e  d e f e n d a n t  s h o u l d  n o t  b e  s e n t e n c e d  
t o  i m p r i s o n m e n t  f o r  n o n p a y m e n t , .  I f  t h e  s t a t e  p r e s e n t s  e v i d e n c e  o f  t h e  

d e f e n d a n t ' s  f a i l u r e  t o  p a y  r e s t i t u t i o n ,  t h e  c o u r t  m ay  p r e s u m e  t h a t  t h e  

d e f e n d a n t  h a s  i n t e n t i o n a l l y  r e f u s e d  t o  p a y  t h e  f i n e  o r  r e s t i t u t i o n  o r  

h a s  n o t  m ade  a  g o o d  f a i t h  e f f o r t  t o  p a y  t h e  f i n e  o r  r e s t i t u t i o n  u n l e s s  

t h e  d e f e n d a n t  p r e s e n t s  s ome  e v i d e n c e  t h a t  t h e  d e f e n d a n t ' s  f a i l u r e  t o  

p a y  t h e  f i n e  o r  r e s t i t u t i o n  w a s  n o t  i n t e n t i o n a l  o r  t h a t  t h e  d e f e n d a n t  

h a s  m ade  a  g o o d  f a i t h  e f f o r t  t o  p a y  t h e  f i n e  o r  r e s t i t u t i o n .  I f  t h e  

c o u r t  f i n d s  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  d e f a u l t  was  

a t t r i b u t a b l e  t o  a n  i n t e n t i o n a l  r e f u s a l  o r  f a i l u r e  t o  m ak e  a  g o o d  f a i t h  

e f f o r t  t o  p a y  t h e  f i n e  o r  r e s t i t u t i o n ,  t h e  c o u r t  m ay  o r d e r  t h e  d e ­
f e n d a n t  i m p r i s o n e d  u n t i l  t h e  o r d e r  o f  t h e  c o u r t  i s  s a t i s f i e d .  A t e r m  

o f  i m p r i s o n m e n t  im p o s e d  u n d e r  t h i s  s e c t i o n  may  n o t  e x c e e d  o n e  d a y  f o r  

e a c h  $ 5 0  o f  t h e  u n p a i d  p o r t i o n  o f  t h e  f i n e  o r  r e s t i t u t i o n  o r  o n e  y e a r ,  
w h i c h e v e r  i s  s h o r t e r .  C r e d i t  s h a l l  b e  g i v e n  t o w a r d  s a t i s f a c t i o n  o f  

t h e  o r d e r  o f  t h e  c o u r t  f o r  e v e r y  d a y  a  p e r s o n  i s  i n c a r c e r a t e d  f o r  
n o n p a y m e n t  o f  a  f i n e  o r  r e s t i t u t i o n .

*  S e c .  4 .  AS 1 2 . 5 5 . 0 5 1  i s  am e n d e d  b y  a d d i n g  a  new  s u b s e c t i o n  t o  r e a d :
( d )  T h e  s t a t e  m a y  e n f o r c e  p a y m e n t  o f  a  f i n e  a n d  t h e  r e s t i t u t i o n  

r e c i p i e n t  m ay  e n f o r c e  p a y m e n t  o f  a  r e s t i t u t i o n  o r d e r  a g a i n s t  a  d e f e n ­
d a n t  u n d e r  AS 0 9 . 3 5  a s  i f  t h e  o r d e r  w e r e  a  c i v i l  j u d g m e n t  e n f o r c e a b l e  

b y  e x e c u t i o n .  T h i s  s u b s e c t i o n  d o e s  n o t  l i m i t  t h e  a u t h o r i t y  o f  t h e  
c o u r t  t o  e n f o r c e  f i n e s  a n d  o r d e r s  o f  r e s t i t u t i o n  t o  v i c t i m s .
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TITLE: An Act relating to thepayment of criminal fines and restitution

BILL NO: CSHB 106 (Finance),am . p^y£. March 31, 1987

CONTACT: Barbara Miklos Executive Director Council on Domestic Violence and Sexual Assault

7 1987

CSHB 106 (Finance) am, Section 1 (a) , permits payment of restitution *" by a defendant convicted of an offense to a public, private or privateOH nonprofit organization that has provided counseling, medical orw shelter services to the victim, as well as to the victim.
H  U*

55 < Since many agencies that provide services to victims have inadequateWOT funding, additional financial support is needed. I t  is dif f icu lt to53 determine i f  this provision will engender much money for domesticHO violence and sexual assault programs because its use may not be*  H appropriate in most cases. Domestic violence and sexual assaultprograms cannot reveal clients' identities without the expresspermission of the victim and guarantee for the victim's safety.w 3 However, there may be instances where this could be accomplished andQ  ̂ the perpetrator should be held accountable to the victim and pay forharm done to her as well as services received.
Section 2 clarifies AS 12.55.045(d) to enable the court to provide Wsn restitution for loss of income to a victim of any crime. TheI | | legislation originally specified theft of commercial fishing gear.

m  The Council on Domestic Violence and Sexual Assault supports these two******** provisions. The Council is not commenting on Section 3 due to lack of,*|*** expertise in that area.
8 8
Q .  .
|HM||

****** ~ i r ~  w i i i i s r i r m******** \ J  Acting Commissioner
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O r i g i n a l  s p o n s o r s :  D a v i d s o n ,  B r o w n ,
G o l l ,  e t  a l .

5 - 0 3 7 8 Z
C h e n o w e t h
4 / 2 8 / 8 8

fit) t — J  ^

t>v rue riniftttcjz com m .irrft
I N  THE HOUSE

SENATE CS FOR CS FOR HOUSE B I L L  NO. 1 0 6  (fm a tfa z *

I N  THE LEG ISLATURE  OF THE STATE OF ALASKA 

F IFTEENTH  LEG ISLATURE  -  SECOND SESS ION

A B I L L

F o r  a n  A c t  e n t i t l e d :  "A n  A c t  r e l a t i n g  t o  t h e  p a y m e n t  o f  c r i m i n a l  f i n e s  a nd

r e s t i t u t i o n . "

BE  I T  ENACTED BY THE LEG ISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1 .  AS 1 2 . 5 5 . 0 4 5 ( a )  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

( a )  The  c o u r t  may  o r d e r  a  d e f e n d a n t  c o n v i c t e d  o f  a n  o f f e n s e  t o

make  r e s t i t u t i o n  a s  p r o v i d e d  i n  t h i s  s e c t i o n ,  i n c l u d i n g  r e s t i t u t i o n  t o

t h e  v i c t i m ,  t o  a p u b l i c ,  p r i v a t e ,  o r  p r i v a t e  n o n p r o f i t  o r g a n i z a t i o n  

t h a t  h a s  p r o v i d e d  c o u n s e l i n g ,  m e d i c a l ,  o r  s h e l t e r  s e r v i c e s  t o  t h e  

v i c t i m ,  o r  a s  o t h e r w i s e  a u t h o r i z e d  b y  l a w .  A d e f e n d a n t  i s  p r e s u m e d  t o  

h a v e  t h e  a b i l i t y  t o  p a y  r e s t i t u t i o n  u n l e s s  t h e  d e f e n d a n t  e s t a b l i s h e s  
t h e  i n a b i l i t y  t o  p a y  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .  I n  d e t e r m i n ­

i n g  t h e  am o u n t  a nd  m e t h o d  o f  p a y m e n t  o f  r e s t i t u t i o n ,  t h e  c o u r t  s h a l l  

t a k e  i n t o  a c c o u n t  t h e

( 1 ) p u b l i c  p o l i c y  t h a t  f a v o r s  r e q u i r i n g  c r i m i n a l s  t o  com­
p e n s a t e  f o r  d amage s  a nd  i n j u r y  t o  t h e i r  v i c t i m s ;

( 2 ) f i n a n c i a l  b u r d e n  p l a c e d  o n  t h e  v i c t i m  a n d  t h o s e  who 

p r o v i d e  s e r v i c e s  t o  t h e  v i c t i m  a s  a  r e s u l t  o f  t h e  c r i m i n a l  c o n d u c t  o f  

t h e  d e f e n d a n t ;  and

( 3 )  f i n a n c i a l  r e s o u r c e s  o f  t h e  d e f e n d a n t  a n d  t h e  n a t u r e  o f
. , .. . ... . on dtpend-enfcs o-f d&Pendfitd't h e  b u r d e n  i t s  p a y m e n t  w i l l  im p o s e ^  r

*  S e c .  2 .  AS 1 2 . 5 5 . 0 4 5 ( d )  i s  am e n d e d  t o  r e a d :

( d )  I n  a n y  c a s e ,  i n c l u d i n g  a c a s e  i n  w h i c h  t h e  d e f e n d a n t  i s  

c o n v i c t e d  o f  a  v i o l a t i o n  o f  AS 1 1 . 4 6 .  1 2 0  -  11 . 4 6 . 1 5 0  a n d  [ I N  WHICH] 

t h e  p r o p e r t y  i s  c o m m e r c i a l  f i s h i n g  g e a r  a s  d e f i n e d  i n  AS 1 6 . 4 3 . 9 9 0 ,

- 1 -  SCS CSHB 1 0 6 (  )

-iSs
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t h e  c o u r t  s h a l l  c o n s i d e r  t h e  v i c t i m ' s  l o s s  [NEED F O R , ]  a n d  may  o r d e r  

[ , ]  r e s t i t u t i o n  t h a t  m ay  i n c l u d e  c o m p e n s a t i o n  f o r  l o s s  o f  i n c o m e .

*  S e c .  3 .  AS 1 2 . 5 5 . 0 5 1 ( a )  i s  am en d ed  t o  r e a d :

( a )  I f  t h e  d e f e n d a n t  d e f a u l t s  i n  t h e  p a y m e n t  o f  a  f i n e  o r  a n y  

i n s t a l l m e n t  o r  o f  r e s t i t u t i o n  o r  a n y  i n s t a l l m e n t ,  t h e  c o u r t  may  o r d e r  

t h e  d e f e n d a n t  t o  s h ow  c a u s e  why  t h e  d e f e n d a n t  s h o u l d  n o t  b e  s e n t e n c e d  

t o  i m p r i s o n m e n t  f o r  n o n p a y m e n t .  I f  t h e  s t a t e  p r e s e n t s  e v i d e n c e  o f  t h e  

d e f e n d a n t ' s  f a i l u r e  t o  p a y  r e s t i t u t i o n ,  t h e  c o u r t  may  p r e s u m e  t h a t  t h e  

d e f e n d a n t  h a s  i n t e n t i o n a l l y  r e f u s e d  t o  p a y  t h e  f i n e  o r  r e s t i t u t i o n  o r  

h a s  n o t  made a  g o o d  f a i t h  e f f o r t  t o  p a y  t h e  f i n e  o r  r e s t i t u t i o n  u n l e s s  

t h e  d e f e n d a n t  p r e s e n t s  some e v i d e n c e  t h a t  t h e  d e f e n d a n t ' s  f a i l u r e  t o  

p a y  t h e  f i n e  o r  r e s t i t u t i o n  w a s  n o t  i n t e n t i o n a l  o r  t h a t  t h e  d e f e n d a n t  

h a s  made  a g o o d  f a i t h  e f f o r t  t o  p a y  t h e  f i n e  o r  r e s t i t u t i o n .  I f  t h e  

c o u r t  f i n d s  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  d e f a u l t  was 

a t t r i b u t a b l e  t o  an  i n t e n t i o n a l  r e f u s a l  o r  f a i l u r e  t o  m ake  a  g o o d  f a i t h  

e f f o r t  t o  p a y  t h e  f i n e  o r  r e s t i t u t i o n ,  t h e  c o u r t  may  o r d e r  t h e  d e ­

f e n d a n t  i m p r i s o n e d  u n t i l  t h e  o r d e r  o f  t h e  c o u r t  i s  s a t i s f i e d .  A t e r m  

o f  i m p r i s o n m e n t  im p o s e d  u n d e r  t h i s  s e c t i o n  may n o t  e x c e e d  o n e  d a y  f o r  

e a c h  $ 5 0  o f  t h e  u n p a i d  p o r t i o n  o f  t h e  f i n e  o r  r e s t i t u t i o n  o r  o n e  y e a r ,  

w h i c h e v e r  i s  s h o r t e r .  C r e d i t  s h a l l  b e  g i v e n  t o w a r d  s a t i s f a c t i o n  o f  

t h e  o r d e r  o f  t h e  c o u r t  f o r  e v e r y  d a y  a  p e r s o n  i s  i n c a r c e r a t e d  f o r  

n o n p a y m e n t  o f  a  f i n e  o r  r e s t i t u t i o n .

*  S e c .  4 .  AS 1 2 . 5 5 . 0 5 1  i s  am end ed  b y  a d d i n g  a  new s u b s e c t i o n  t o  r e a d :

( d )  T h e  s t a t e  may e n f o r c e  p a y m e n t  o f  a  f i n e  a n d  t h e  r e s t i t u t i o n  

r e c i p i e n t  may  e n f o r c e  p a y m e n t  o f  a  r e s t i t u t i o n  o r d e r  a g a i n s t  a  d e f e n ­

d a n t  u n d e r  AS 0 9 . 3 5  a s  i f  t h e  o r d e r  w e r e  a  c i v i l  j u d g m e n t  e n f o r c e a b l e  
b y  e x e c u t i o n .

SCS CSHB 1 0 6 (  ) - 2 -
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STATE OF ALASKA
r j B S n S n  H O U S E  O F  R E P R E S E N T A T I V E S

B o x  V, J u n e a u ,  A l a s k a  9 9 8 1 1
 r< /

(9 07 ) 4 6 5 - 2 4 8 7  • 4 6 5 - 2 4 9 8

R E P R E S E N T A T I V E  C LIF F D A V I D S O N  District 2 7  B o x  746, Kodiak, A l a s k a  9 9 6 1 5

M E M O R A N D U M

TO:

FROM:

DATE:

S U B J E C T :

S e n a t o r  H a lford, C o - c h a i r  
S e n a t o r  Binkley, C o - c h a i r  
S e n a t e  F i n a n c e  C o m m i t t e e

R e p r e s e n t a t i v e  C l i f f  Da\c 

M a y  4, 1988

S e n a t e  CS f o r  C S H B 1 0 6 ( F I N )

o n

SCS C S H B 1 0 6 ( F I N )  r e l a t e s  t o  c r i m i n a l  f i n e s  a n d  r e s t i t u t i o n ,  
a n d  h a s  a z e r o  fis c a l  note. In a t i m e  w h e n  v i o l e n c e  is 
r e a c h i n g  a d i s t u r b i n g  a n d  u n a c c e p t a b l e  l e v e l  in  o u r  society, I 
i n t r o d u c e d  t h i s  b i l l  t o  h e l p  t h e  v i c t i m s  o f  crime. T h e  b i l l  
f o c u s e s  o n  r e s t i t u t i o n ,  a n d  t r i e s  t o  h e l p  v i c t i m s  a c t u a l l y  
r e c e i v e  t h i s  c o m p e n s a t i o n  f o r  d a m a g e  a n d  i n j u r y  s u f f e r e d  as a 
r e s u l t  o f  t h e  c r i m i n a l  action.

M a n y  times, v i c t i m s  m u s t  b e a r  t h e  c o s t  o f  t h e  m e d i c a l  
t r e a t m e n t ,  c o u n s e l l i n g ,  a n d  l o s t  i n c o m e  t h a t  r e s u l t  f r o m  
c r i m i n a l  a c t i v i t y .  T h e s e  a r e  c o s t s  t h a t  t h e  v i c t i m  s h o u l d  not 
h a v e  to  pay, b u t  t h e  c r i m i n a l .

T h a n k  you.

I urge the passage of SCS CSHB106(FIN).



-Kay Brown

DATE: M a rc h  1 7 , 1987

RE: CSHB 106
S u b c o m m it te e  R e p o r t

T he  S u b c o m m it te e  i s ^ p le a s e d  t o  recom m end  f o r  p a s s a g e  t h e  
a t t a c h e d  d r a f t  o f  CSHB 106 ( F in a n c e ) . T h is  d r a f t  i n c o r p o r a t e s  
f o u r  am endm en ts  t o  CSHB 106  ( J u d i c i a r y ) . E a ch  am endm en t h a s  
b e e n  a p p ro v e d  b y  t h e  p r im e  s p o n s o r .

1 . P age  1 , l i n e  1 2 :
T h is  am endm en t m akes i t  c l e a r  t h a t  a  ju d g e  c o u ld  o r d e r  
r e s t i t u t i o n  d i r e c t l y  t o  t h e  v i c t im  o f  a  c r im e  a n d  t o  an  
o r g a n i z a t i o n  w h ic h  p r o v id e d  t h e  v i c t im  w i t h  c o u n s e l in g ,  
m e d ic a l ,  o r  s h e l t e r  s e r v i c e s .  T he  f o r m e r  v e r s i o n  may h a ve  
b e e n  c o n s t r u e d  t o  e n c o u ra g e  o r  a l l o w  r e s t i t u t i o n  o n ly  t o  t h e  
v i c t im  o r  f o r  c e r t a i n  t y p e s  o f  d am age s .

2 .  P age  1 , l i n e  1 2 :
T h is  am endm en t a d d e d  t h e  w o rd  " p r i v a t e 11 t o  m ake i t  c l e a r  t h a t  
a p r i v a t e  o r g a n i z a t i o n  c o u ld  g e t  r e s t i t u t i o n  t o  t h e  same 
e x t e n t  a s  a  p u b l i c  o r  p r i v a t e  n o n p r o f i t  o r g a n i z a t i o n .

3 . P age  1 , L in e  2 7 :
T he  w o rd s  " i n  w h ic h "  w e re  d e le t e d  t o  im p ro v e  t h e  c l a r i t y  o f  
t h e  s e n te n c e ;  n o  s u b s t a n t i v e  c h a n g e  r e s u l t e d ;  t h e  am endm ent 
s t i l l  r e c o g n iz e s  t h e  r i g h t  t o  b e  a w a rd e d  r e s t i t u t i o n  f o r  l o s t  
in c o m e  w hen  f i s h i n g  g e a r  i s  s t o l e n .

4 .  P age  1 , L in e  2 9 :
T he  s u b c o m m it te e  d e le t e d  la n g u a g e  r e q u i r i n g  t h e  ju d g e  t o  
c o n s id e r  t h e  v i c t i m ' s  n e e d  b e f o r e  o r d e r i n g  r e s t i t u t i o n .  U n d e r 
t h e  s u b c o m m it t e e 's  am endm en t a l l  v i c t im s ,  r e g a r d le s s  o f  
f i n a n c i a l  c o n d i t i o n ,  c o u ld  b e  a w a rd e d  r e s t i t u t i o n .

T he  s u b c o m m it te e  i s  n o t  re c o m m e n d in g  an  am endm en t w h ic h  w o u ld  
r e q u i r e  t h e  d e fe n d a n t  t o  e s t a b l i s h  h i s  n e e d  f o r  a  p u b l i c  
d e f e n d e r .  A l t h o u g h  t h e  s u b c o m m it te e  r e c o g n iz e s  t h e  p r o b a b le  
m e r i t  o f  t h i s  i d e a ,  i t  a p p e a rs  i t  w o u ld  n o t  b e  a p p r o p r i a t e  i n  
t h i s  b i l l  b e c a u s e  i t  w o u ld  c h a n g e  t h e  f o c u s  o f  t h e  b i l l  f r o m  
r e s t i t u t i o n .  S u ch  a n  am endm en t i s  n o t  s u p p o r te d  b y  t h e  p r im e  
s p o n s o r .  A d d i t i o n a l l y ,  t h e  s u b c o m m it te e  f e e l s  t h i s  s u b je c t  
w o u ld  b e n e f i t  f r o m  t h e  i n f o r m a t i o n  g a in e d  i n  h e a r in g s  b e f o r e  
o t h e r  c o m m it te e s .

A l a s k a  S t a t e  L e g i s l a t u r e  
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LEGISLATIVE AFFAIRS A G E N C Y

M E M O R A N D U M  March 5, 1987

POUCHY SfAUCAPIKX 
JUNEAU. ALASKA 99811 

907 46S-3800

SUBJECT: Criminal fines and restitution
CSHB 106(Jud)

TO: Representative Cliff Davidson

FROM: Michael F. Ford/^
Legislative Counsel

The following is a section by section analysis of CSHB 
106(Judiciary):

Section 1 - Allows the court to order a convicted defendant 
to make restitution and establishes a presumption of ability 
to pay. Establishes criteria for the court to apply in 
determining the amount and method of restitution.

Section 2 - Requires the court to consider the victim's need 
for restitution.

Section 3 - Requires the defendant to establish by a prepon- 
derance of the evidence that refusal or failure to pay res­
titution was not intentional, or the court may imprison the 
defendant. Allows the state enforce payment of a fine and 
the recipient of the restitution to enforce payment of the 
restitution, by execution under AS 90.35. Removes credit 
for time in prison for failure to pay restitution.

MFF:mkr 
m9/096



STATE OF ALASKA
HOUSE OF REPRESENTATIVES 
Box V, Juneau, Alaska 99811 

(907)465-2487 • 465-2498

REPRESENTATIVE CLIFF D A V I D S O N  District 27 Box 746, Kodiak, Alaska 99615

March 6, 1987

To: Representative AT Adams, Chairman
House Finance Committee

From: Representative Cliff

Re: CS FOR HOUSE BILL NO. 106 (Judiciary)

In the last few minutes of the Judiciary hearing on HB 106, three words 
were inserted into the bill which narrowed my intent of the bill. In 
lines 11 and 12 of the first page, the words "to the victim" were 
inserted. While I agreed with the committee that the object of the bill 
was to make the victim as whole as possible, I had additional reasons for 
the bill.

In testimony we heard that costs billed to the victim for care in the 
shelter programs range.d from $3.50 to $10 per day, while the actual cost 
might be $80 to $100 per day. For a five day stay in a shelter, a 
restitution of $17.50, while the actual cost was $400, doesn't seem to me 
to send the right kind of message. I would like to have the judge be able 
to look at these actual costs in ordering the restitution. Protection 
against unrealistic or oppressive restitution is guaranteed in the three 
provisions of Section 1.

Paying the restitution to the victim would make the victim vulnerable to 
continued violence. The message should be that the defendant is 
answerable to society through the court for their violence. I equate 
restitution with a sentence of responsibility for the violence by the 
court to the defendant.

Also in testimony, it was explained that studies show the incidence of 
violence is lowered when the perpetrator is arrested and brought to 
trial. I think a sentence of counseling and restitution would be 
preferable to expensive incarceration.

Thank you for allowing my explanation.



, STATE OF ALASKA
HOUSE OF REPRESENTATIVES 
Box V. Ju n e a u , A laska  99811 

(907)465-2487 • 465-2498

REPRESENTATIVE CLIFF DAVIDSON District 27 Box 746, Kodiak, A laska 99615

February 23, 1987

To: John Sund, Chairman
House Judiciary Committee

From: Cliff

Re: Re-write of HB 106

Upon reading the enclosed letter from Public Defender Dana Fabe, I 
would like to request that the suggested changes be made. My two 
main inclusions in the bill were to allow the judge to ask for 
restitution to care-giving institutions, and that the defendant be 
required to establish inability to pay restitution rather than 
requiring the prosecution to establish ability of the defendant to

pay.

I appreciate the-assistance in the suggested re-write.

Thank you.
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February 19, 1987

900 VV. STH A V E N U E  
SUITE 200
A N C H O R A G E .  A L A S K A  99501 
PHONE: (907) 279-7541

John Hartle
House Judiciary Committee 
P.O. Box V
Juneau, Alaska 99811

RE: HOUSE BILL NO. 106 

Dear John:

A copy of our position paper on HB 106 is currently being routed through 
the Commissioner's office. Since you have requested an immediate 
response to this legislation, this letter contains the concerns I 
expressed over the phone to you.

HB 106 does three things:

1. It changes the burden of proof at sentencing to require a 
defendant to prove that he or she does not have the ability to pay 
full restitution. Currently the prosecution must prove that the 
defendant does have the ability to pay.

2. It shifts the burden to the defendant of proving that he or she 
did not intentionally refuse or fail to pay the fine; and

3. It requires the judge to mandatorily impose an entire suspended 
jail sentence on the defendant if there is any default in the fine 
or restitution payment.

This third provision of the bill is extremely problematical. It 
mandates that the court incarcerate a defendant who fails to make a 
single installment of his fine, a result which is contrary to Alaska 
Supreme Court law.which requires the court to find that reincarceration 
is necessary once a probation violation has been found. A defendant 
could be incarcerated for years if he were to miss one fine payment 
unless he had the financial resources to pay the total amount of the 
fine or restitution.

This provision violates equal protection standards and penalizes an 
indigent defendant! Two identically situated defendants would be 
treated differently under this provision based only on their financial 
status. Take the following example. Defendant A has $3,000 of 
restitution to pay. He has a low-paying job and is thus ordered to pay 
$100 a month. He has five years of suspended time hanging over his 
head. If he misses one of his $100 installments he would be revoked and 
would face a mandatory term of five years in jail. The judge could not



modify or lessen that term under this bill. Furthermore, he would 
remain in jail for that five years if he didn't have the funds to pay 
the 53,000 total.

Defendant B, who is wealthy, has also intentionally failed to make 
his restitution payment. His probation would also be revoked but he 
would be able to pay the full 53,000 amount, thus enabling him to buy 
his way out of jail. This disparate treatment of two persons based on 
their economic standing violates equal protection standards and comes 
close to debtor's prison in that a person's incarceration will depend 
totally on his ability to pay the total fine (not simply the missed 
installment).

This provision penalizes those on probation and rewards repeat 
offenders who are subject to presumptive time. This bill states that a 
person who does not have probationary time hanging over his head will be 
required to serve one day of jail for every $50 of the fine or 
restitution which has not been paid. On the other hand, a probationer 
who has three years of suspended time over his head will spend the 
entire period of suspended time if the total amount of the fine cannot 
be paid.

Take the following example: Two defendants who have committed
identical property offenses and each has a $1000 restitution requirement 
for property damage to the home which was burglarized. Offender A is a 
first offender who has no prior record and the court gives him three 
years with all three suspended on the condition that he pay restitution. 
Offender B is "a second time offender and is given the four-year 
presumptive term. He cannot receive any additional suspended 
probationary time on top of that four-year term under the current 
presumptive sentencing scheme.

Each of the offenders is found to have intentionally missed a 
restitution payment. Offender A, the first time offender, will be 
required to serve three years in jail unless he can come up with the 
$1000. Offender B, the repeat burglar, will be able to work off his 
fine in 20 days (20 x $50 = $1000). This type of anomaly will penalize 
first offeniers who are more likely to receive probation and will reward 
repeat offenders who receive presumptive time.

This provision removes discretion from the judges. Current Alaska 
Supreme Court case law requires each judge to go through a two-prong 
analysis when determining whether to revoke probation. First, the judge 
must decide whether a condition of probation has been violated. If it 
has, the judge must then decide whether reincarceration is necessary, 
for what period of time that reincarceration should extend, and whether 
further restrictions or modifications of probation might solve the 
problem which caused the violation.

Thus, if a defendant is found to have been using cocaine, the judge 
can incarcerate him for a lengthy period of time, incarcerate him for a 
short period of time and then require drug rehabilitation, or can send 
him directly into a residential drug rehabilitation program as a new 
condition of probation. The judge's decision will depend greatly upon



the nature of the underlying offense, whether the violation of probation 
was an isolated incident or a repeated course of conduct, whether the 
offender's attitude requires jail time to get his attention, and whether 
the nature of the violation of probation indicates that reincarceration 
is necessary to protect the public.

Under this law, failure to make one installment of a fine or 
restitution will often result in a much more severe form of punishment 
than many other more serious types of probation violations. The trial 
judge who has heard the facts of the case, has had experience with the 
offender, and can hear the recommendations of the probation officer is 
in the best position to determine whether reincarceration is necessary. 
Often, a defendant will have a good payment record on restitution and an 
outside pressure or stress will cause one or more missed payments. 
Bringing that offender back before the judge for a stiff lecture or a 
small jolt of jail time as a reminder of the alternative may be as 
effective in motivating full payment of restitution.

In summary, this section of the bill deprives the trial court of 
discretion, penalizes first offenders and indigent defendants and will 
result in unnecessary incarceration of defendants who are otherwise on 
the road to rehabilitation.

Also problematical is the second section of the bill which shifts the 
burden of proof of a probation violation from the prosecution, which 
normally has the burden to prove that a defendant has violated a 
condition, to ihe defendant to prove that he did not violate it. This 
bill requires a defendant to establish by a preponderance of the 
evidence that he did not intentionally fail to pay his fine or 
restitution. This reversal of the burden of proof differs from that of 
all other probation violations where the prosecution is required to 
prove the defendant's violation.

Finally, the Public Defender Agency agrees that requiring a defendant to 
establish his inability to pay restitution rather than requiring the 
prosecution to establish his ability to pay, makes good sense. The 
defendant will usually have better access to the types of records 
necessary to establish an inability to pay and the prosecution may often 
be groping in the dark to try to establish an ability to pay.

The official position paper on this bill will be available to you 
shortly. I hope this is of some assistance. I will see you on 
Thursday, February 26th.

Sincerely,

Dana Fabe 
Public Defender

DF:sh



O f f e r e d :  4 / 2 2 / 8 8
R e f e r r e d :  F i n a n c e

5 - 0 3 7 8T

O r i g i n a l  sponsors: D a v i d s o n ,  Brown,
Goll, et al.

1 IN THE HOUSE BY THE JUDICIARY COMMITTEE

2 SENATE CS FOR CS FOR HOUSE B ILL NO. 106 (J u d ic ia ry )

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act e n t i t le d :  "An Act re la t in g  to the payment o f c rim in a l f in e s  and

7 r e s t i tu t io n ."

8 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 *  Section 1. AS 1 2 .5 5 .0 4 5 (a ) is  repealed and reenacted to  read:

10 (a) The court may order a defendant convicted o f an o ffense  to

11 make r e s t i tu t io n  as provided in  th is  se c tio n , in c lu d in g  r e s t i tu t io n  to

12 the v ic t im , to  a p u b lic , p r iv a te , or p r iv a te  n o n p ro fit o rg a n iza tio n

13 th a t has provided counseling , m edical, or s h e lte r  se rv ices  to  the

14 v ic t im , o r as otherw ise authorized by law. A defendant is  presumed to

15 have the a b i l i t y  to pay r e s t i tu t io n  unless the defendant e s ta b lish e s

16 the in a b i l i t y  to  pay by a preponderance o f the evidence. In  determ in-

17 ing the amount and method o f payment o f r e s t i tu t io n ,  the court s h a ll

18 take in to  account the

19 (1) p u b lic  p o lic y  th a t favo rs  re q u ir in g  c rim in a ls  to  com-

20 pensate fo r  damages and in ju ry  to  th e ir  v ic t im s ;

21 (2) f in a n c ia l burden placed on the v ic t im  and those who

22 provide se rv ices to the v ic t im  as a re s u lt  o f the c rim in a l conduct o f

23 the defendant; and

24 (3) f in a n c ia l resources o f the defendant and the nature o f

25 the burden i t s  payment w i l l  impose.

26 *  Sec. 2 . AS 1 2 .5 5 .0 4 5 (d ) is  amended to  read:

27 (d) In  any case, in c lu d in g  a case in  which the defendant is

28 convicted o f a v io la t io n  o f AS 11 .46 .120  - 11 .46 .150  and [IN  WHICH]

29 the property is  commercial f is h in g  gear as defined in  AS 1 6 .4 3 .9 9 0 ,

HB0106e -1- SCS CSHB 106(Jud)



1 the court s h a ll consider the v ic t im 's  loss [NEED FOR,] and may order

2 [ , ]  r e s t i tu t io n  th a t may include compensation fo r  loss o f income.

3 *  Sec. 3 . AS 1 2 .5 5 .0 5 1 (a ) is  amended to  read:

4 (a) I f  the defendant d e fa u lts  in  the payment o f a f in e  o r any

5 in s ta llm e n t o r o f r e s t i tu t io n  o r any in s ta llm e n t, the court may order

6 the defendant to  show cause why the defendant should not be sentenced

7 to  imprisonment fo r  nonpayment, i f  the s ta te  presents evidence o f the

8 defendant's fa i lu r e  to  pay r e s t i tu t io n ,  the court may presume th a t the

9 defendant has in te n t io n a lly  refused to  pay the f in e  o r r e s t i tu t io n  or

10 - has not made a Rood fa i th  e f fo r t  to  pay the f in e  or r e s t i tu t io n  unless

11 the defendant presents some evidence th a t the defendant's fa i lu r e  to

12 pay the f in e  o r r e s t i tu t io n  was not in te n t io n a l o r th a t the defendant

13 has made a R o o d  f a i th  e f fo r t  to  pay the f in e  o r r e s t i tu t io n .  I f  the

14 court fin d s  by a preponderance o f the evidence th a t the d e fa u lt was

15 a tt r ib u ta b le  to  an in te n tio n a l re fu s a l o r fa i lu r e  to  make a good fa i th

16 e f fo r t  to  pay the f in e  or r e s t i tu t io n ,  the court may order the de-

17 fendant imprisoned u n t i l  the order o f the court is  s a t is f ie d .  A term

18 o f imprisonment imposed under th is  se c tio n  may not exceed one day fo r

19 each $50 o f the unpaid p o rtio n  o f the f in e  o r r e s t i tu t io n  o r one ye a r,

20 whichever is  s h o rte r . The s ta te  may enforce payment o f a f in e  and the

21 r e s t i tu t io n  re c ip ie n t may enforce payment o f a r e s t i tu t io n  order

22 against a defendant  under AS 09.35 as i f  the order were a c iv i l  judR-

23 ment enforceable by execution . C re d it s h a ll be given toward s a t is fa c -

24 t io n  o f the order o f the court fo r  every day a person is  incarcera ted

25 fo r  nonpayment o f a f in e  or r e s t i tu t io n .

#
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O ffered: 3/18/87
Referred: Rules

5-0378N

O rig in a l sponsors: Davidson, Brown,
G o l l , et a l .

1 IN THE HOUSE BY THE FINANCE COMMITTEE

2 CS FOR HOUSE BILL NO. 106 (Finance) am

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - FIRST SESSION

5 A  BILL

6 For an Act entitled: "An Act relating to the payment of criminal fines and

7 restitution."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 12.55.045(a) is repealed and reenacted to read:

10 (a) The court may order a defendant convicted of an offense to

11 make restitution as provided in this section, including restitution to

12 the victim, to a public, private, or private nonprofit organization

13 that has provided counseling, medical, or shelter services to the

14 victim, or as otherwise authorized by law. A  defendant is presumed to

15 have the ability to pay restitution unless the defendant establishes

16 the inability to pay by a preponderance of the evidence. In determin-

17 ing the amount and method of payment of restitution, the court shall

18 take into account the

19 (1) public policy that favors requiring criminals to com-

20 pensate for damages and injury to their victims;

21 (2) financial burden placed on the victim and those who

22 provide services to the victim as a result of the criminal conduct of

23 the defendant; and

24 (3) financial resources of the defendant and the nature of

25 the burden its payment will impose.

2 6  *  S e c .  2 .  A S  1 2 . 5 5 . 0 4 5 ( d )  i s  a m e n d e d  t o  r e a d :

2 7  ( d )  I n  a n y  c a s e ,  i n c l u d i n g  a  c a s e  i n  w h i c h  t h e  d e f e n d a n t  i s

28 convicted of a violation of AS 11.46.120 - 11.46.150 and [IN WHICH]

29 the property is commercial fishing gear as defined in AS 16.43.990,

HB0106D -1- CSHB 106(Fin) am



the court shall consider the victim's loss [NEED FOR,] and may order 

[,] restitution that may include compensation for loss of income.

,v Sec.) 3. AS 12.55.051(a) is amended to read:

(a) If the defendant defaults in the payment of a fine or any 

installment or of restitution or any installment, the court may order 

the defendant to show cause why the defendant should not be sentenced 

to imprisonment for nonpayment. If the defendant fails to establish 

[COURT FINDS] by a preponderance of the evidence that the d e fendant 

did not intentionally refuse or fail [DEFAULT WAS ATTRIBUTABLE TO AN 

INTENTIONAL REFUSAL OR FAILURE] to make a good faith effort to pay the 

fine or restitution, the court may order the defendant imprisoned 

until the order of the court is satisfied. A  term of imprisonment 

imposed under this section may not exceed one day for each $50 of the 

unpaid portion of the fine or restitution or one year, whichever is 

shorter. The state may enforce payment of a fine and the restitution 

recipient may enforce payment of a restitution order against a defen­

dant under AS 09.35 as if the order were a civil judgment enforceable 

by execution. Credit shall be given toward satisfaction of the order 

of the court for every day a person is incarcerated for nonpayment of 

a fine [OR RESTITUTION].

t
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S E N A T E  C O M M I T T E E  R E P O R T

FURTHER FINANCE

3 / 2 6 / 8 7
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CSHB 106(Fin)am
JUDICIARY

payment of criminal fines and restitution
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[ ] new / [ updated or [ ] previous
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