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Fiscal Note (analysis)
draft CSHB 70 (Fin)

The fiscal note on CSHB 70 reflects a total cost of § 89,723.00 to be covered
by program receipts. The following is a breakdown of the § 89,723.00.

1 Executive Secretary. Range 18A, PX position (11 months):
34,419 SaIarX
ItS

9,873 Bene
44,292 Total
1 Investigator I1l. Range 18A, GGU position (11 months
34,243 Salary
9,838 Benefits
44,081 Total

Subtotal - Personal Services: $ 88,373.00
The Dill also grants the board authority to order alicensee to submit to a
medical or psychiatric examination by an appointee of the board, at the
Poard's expense. The following costs are associated with these examina-
jons:;

2 medical examinations at $175.00 each  =§  350.00
2 psychiatric examinations at $500.00 each = § 1.000.00

Subtotal - Examinations:  $ 1,350.00
.............................................................. TOTAL: $89.72100

Surcharge Calculation:
945 active phﬁ/sicians Sas of 3-31-87) N
Projected decline of 25% = 709 active physicians
$89,723 divided by 709 = $§ 126.54 (per license surcharge)

Note: currently doctors pay $150 per year
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Original sponsors: Sund, Koponen,
Taylor and Zawacki

IN THE HOUSE BY THE FINANCE COMMITTEE
CS FOR HOUSE BILL NO. 70 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the State Medical Board and to
services provided forboards established under AS 08;
amending Rule 504(d) of the Alaska Rules of Evidence;
and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*Section 1. AS 08.01.050(c) 1is amended to read:
(©) After consulting with the State Medical Board (AS 08.64.-
010), the department shall employ two persons [AN INDIVIDUAL] who are
not members [IS NOT A MEMBER] of the board; one shall [T0] be assigned
as the investigator for the board; the other shall be assigned as the
executive secretary for the board. The investigator shall

(@D conduct 1investigations into alleged violations of AS
08.64, and 1into alleged violations of regulations and orders of the
State Medical eard;

2 at the request of the State Medical Board, conduct
investigations based on complaints filed with the department or with
the board; and

(3 be directly responsible and accountable to the State
Medical Board, except that only che department has authority to termi—
nate the 1investigator®s employment and the department shall provide
day to day and administrative supervision of the investigator.

* Sec. 2. AS 08.01.065(c) is amended to read:

©) A fee established under this section must reflect, to the

extent possible, the actual costs to the department of the activity

-1- CSHB 70(Fin)
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for which the fee 1is charged. The actual or anticipated costs to the
department of services provided to or on behalf of a board must
reflect, to the extent possible, the amount of fees the department
collects from persons in occupations regulated by the board.
* Sec. 3. AS 08.03.010(c)(11) 1is amended to read:
(11) State Medical Board (AS 08.64.010) -- June 30, 1991
[JUNE 30, 1987] .
* Sec. 4. AS 08.64.101 is amended to read:
Sec. 08.64.101. DUTIES. The board shall

(1) examine and issue licenses to applicants;

@) develop written guidelines to 1insure that licensing
requirements are not wunreasonably burdensome and the 1issuance of
licenses 1is not unreasonably withheld or delayed;

(©)) submit an annual report of its proceedings to the
governor, including a statement of money received and disbursed;

4 after a hearing, 1impose disciplinary sanctions on
persons who violate this chapter, or the regulations or orders of the
board;

(5) adopt regulations insuring that renewal of licenses 1is
contingent wupon proof of continued competency 0ll the part of the
licensee;. and

(6) coordinate with private professional organizations to
establish an impaired medical professionals program to treat persons

* Sec. 5. AS 08.64.200 is amended by adding a new subsection to read:
(b) The board shall determine whether each physician applicant
has any disciplinary or other actions recorded in the nationwide

disciplinary data bank of the Federation of State Medical Boards.

* Sec. 6. AS 08.64.210(b) 1is repealed and reenacted to read:

CSHB 70 (Fin) -2-
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(b) The deadline for submitting an exam application to the board
shall be established by regulation.

Sec. 7. AS 08.64.220(a) 1is repealed and reenacted to read:

€)) The board shall offer a written examination sufficient
test the applicant®s fitness to practice medicine or osteopathy.
Sec. 8. AS 08.64.255 is amended to read:

Sec. 08.64.255. INTERVIEWREQUIRED. All applicants for licen—
sure must [A LICENSE UNDER AS08.64.250 SHALL]be interviewed in
person by at least one member of the board before a license will be
issued. The 1interview must [SHALL] be recorded. |If [, AND, IF] the
application is denied on the basis of the interview, the denial must
[SHALL] be stated in writing”® with the reasons for 1it, and the record
must [SHALL] be preserved.

Sec. 9. AS 08.64.311 1is repealed and reenacted to read:

Sec. 08.64.311. LICENSE RENEWAL. The department shall establish
license renewal dates. Licenses shall be renewed biennially, unless
the commissioner, by regulation, provides for more frequent renewals.
Sec. 10. AS 08.64.313 1is repealed and reenacted to read:

Sec.08.64.313. INACTIVE LICENSE. A licensee who does not
practice in the state may hold an inactive license. A person who
practices 1in the state, however infrequently, shall hold an active
license.

Sec. 11. AS08.64.331(a) is amended to read:

() If the board finds that a licensee has committed an act set

out in AS 08.64.326(a), the board may
(1) permanently revoke a license topractice;
(2) suspend a license for a determinate period of time;
(3) censure a licensee;

(4) issue a letter of reprimand;

-3- CSHB 70(Fin)
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(5) place a licensee on probationary status and require the

licensee to

(A) report regularly to the board on matters involving

the basis of probation;

(B) limit practice to those areas prescribed;

(C) continue professional education until a satisfac—

tory degree of skill has been attained in those areas determined

by the board to need improvement;

licensee;

™ [
Sec. 12.

Sec.
INSANITY.

practice

(6) impose limitations or conditions on the practice of a
[Or]
(7) impose a civil fine of not more than $10,000; or

€)) impose one or more of the sanctions set out in (1) -

- (6)] of this subsection.

AS 08.64.332 1is repealed and reenacted to read:
08.64.332. AUTOMATIC SUSPENSION FOR MENTAL INCOMPETENCY OR

Notwithstanding AS 44.62, if a person holding a license to

medicine or osteopathy under this chapter is adjudged mental —

ly incompetent or insane by a final order or adjudication of a court

of competent jurisdiction or by voluntary commitment to an institution
for the treatment of mental 1illness, the person®s license shall be

suspended by the board. The suspension shall continue in effect until

the court finds or adjudges that the person has been restored to

reason or until a licensed psychiatrist approved by the board deter—

Sec. 13.

Sec.

CSHB 70(Fin)

mines that the person has been restored to reason.

AS 08.64 is amended by adding a new section to read:

08.64.335. REPORTS OF DISCIPLINARY ACTION OR LICENSE SUS—

PENSION OR SURRENDER. The board shall promptly report to the Federa—

tion of State Medical Boards for inclusion in the nationwide disci—

plinary data bank Ilicense refusals under AS 08.64.240, actions taken

-4-



by the board under AS 08.64.331, and license suspensions or surrenders
under AS 08.64.332 or 08.64.334.
Sec. 14. AS 08.64.336 is repealed and reenacted to read:

Sec. 08.64.336. DUTY OF PHYSICIANS AND HOSPITALS TO REPORT. (@
A physician who professionally treats a person licensed to practice
medicine or osteopathy in this state for alcoholism or drug addiction,
or for mental, emotional, or personality disorders, shall report it to
the board if the physician providing treatment feels that the person
may constitute a danger to the health and welfare of that person®s
patients or the public 1if that person continues 1in practice. The
report shall state the name and address of the person and the condi—

tion found.

(b) A hospital that revokes, suspends, conditions, restricts

or refuses to grant hospital privileges to, or imposes a consultation
requirement on, a person licensed to practice medicine or osteopathy
in the state shall report to the board the name and address of the
person and the reasons for the action. A hospital shall also report
to the board the name and address of a person licensed to practice
medicine or osteopathy in the state if the person resigns hospital
staff privileges while under investigation by the hospital or a com—
mittee of the hospital and the investigation could result in the
revocation, suspension, conditioning, or restricting of, or the re—
fusal to grant, hospital privileges, or in the imposition of a consul—
tation requirement. A report is required under this subsection
regardless of whether the person voluntarily agrees to the action
taken by the hospital. A report 1is not required if the sole reason
for the action is the person®s failure to complete hospital records in

a timely manner or to attend staff or committee meetings. In this
subsection "consultation requirement” means a restriction placed on a

-5- CSHB 70(Fin)



person"s existing hospital privileges requiring consultation with a
designated physician or group of physicians in order to continue to
exercise the hospital privileges.

(c) Upon receipt of a report under (a) or (b) of this section,
the board shall investigate the matter and, upon a finding that there
is reasonable cause to believe that the person who 1is the subject of
the report is a danger to the health or welfare of the public or to
the person®s patients, the board may appoint a committee of three
qualified physicians to examine the person and report its findings to
the board. Notwithstanding the provisions of this subsection, the
board may summarily suspend a license under AS 08.64.331(c) before
appointing an examining committee or before the committee makes or
reports its findings.

(d) If the board finds that a person licensed to practice medi —
cine or osteopathy 1is unable to continue in practice wi th reasonable
safety to the person®"s patients or to the public, the board shall
initiate action to suspend, revoke, limit, orcondition the person®s
license to the extent necessary for the protection of the person®s
patients and the public.

(e) A physician, hospital, or hospital committee that 1in good
faith submits a report under this section or participates in an inves—
tigation or judicial proceeding related to a report submitted under
this section is immune from civil or criminal liability for the sub-—
mission or participation.

(f) A physician or hospital may not refuse to submit a report
under this section or withhold from the board or 1its investigators
evidence related to an investigation under this section on the grounds

that the report or evidence

€D concerns a matter that was disclosed in the cours

70(Fin) _6-



confidential physician-patient or psychotherapist-patient relationship
or during a meeting of a hospital medical staff, governing body, or
committee that was exempt from the public meeting requirements of
AS 44.62.310; or

(2 is required to be kept confidential under AS 18.cz
Sec. 15. AS 08.64 1is amended by adding a new section to read:

Sec. 08.64.338. MEDICAL AMD PSYCHIATRIC EXAMS. For the purposes
of an 1investigation under this chapter, the board may order a person
to whom 1t has 1issued a license or permit to submit to a medical or
psychiatric examination by a physician or other practitioner of the
healing arts appointed by the board. An examination shall be at the
board®s expense. An examination may 1include the required submission
of biological specimens requested by the examining physician or prac—
titioner.

Sec. 16. AS 18.23.030 is amended by adding a new subsection to read:

(d) Notwithstanding the provisions of (b) and (c) of this
section, information contained 1in a report submitted to the State
Medical Board, and information gathered by the board during an inves—
tigation, under AS 08.64.336 is not subject to subpoena or discovery
unless and until the board takes action to suspend, revoke, limit, or
condition a license of the person who is the subject of the report or
investigation.

Sec. 17. Rule 504(d) of the Alaska Rules of Evidence is amended to

(d) EXCEPTIONS. There 1is no privilege under this rule:
(€D Condition and Element of Claim or Defense. ,
communications relevant to the physical, mental or emotional condition

of the patient in any proceeding in which the condition of the patient
is an element of the claim or defense of the patient, of any party

-7- CSHB 70(Fin)
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claiming through or under the patient, of any person raising the
patient®s condition as an element of his own case, or of any person
claiming as a beneficiary of the patient through a contract to which
the patient 1is or was a party; or after the patient"s death, 1in any
proceeding in which any party puts the condition 1in issue.

(2) Crime or Fraud. IfT the services of the physician or
psychotherapist were sought, obtained or used to enable or aid anyone
to commit or plan a crime or fraud or to escape detection or apprehen—
sion after the commission of a crime or a fraud.

(3) Breach of Duty Arising Out of Physician-Patient Rela—
tionship. As to a communication relevant to an 1issue of breach, by
the physician, or by the psychotherapist, or by the patient, of a duty
arising out of the physician-patient or psychotherapist-patient rela—
tionship.

(@)) Proceedings for Hospitalisation. For communications
relevant to an 1issue 1in proceedings to hospitalize the patient for
physical, mental or emotional illness, if the physician or psycho—
therapist, in the course of diagnosis or treatment, has determined
that the patient is in need of hospitalization.

(5) Required Report. As to information that the physician
or psychotherapist or the patient is required to report to a public
employee, or as to information required to be recorded in a public
office, 1if such report or record 1is open to public 1inspection, or as
to information or matters contained 1in or reasonably raised by a
report submitted under AS 08.64.336, other than information that would
establish the identity of a patient, unless the court finds that it is
necessary to admit the 1identifying information 1in order to serve the

interests of justice.

(6) Examination by Order of Judge. As to com

CSHB 70(Fin) -8-



made in the course of an examination ordered by the court of the
physical, mental or emotional condition of the patient, with respect
to the particular purpose for which the examination is ordered unless
the judge orders otherwise. This exception does not apply where the
examination 1is by order of the court upon the request of the lawyer
for the defendant 1in a criminal proceeding 1in order to provide the
lawyer with 1information needed so that he may advise the defendant
whether to enter a plea based on insanity or to present a defense
based on his mental or emotional condition.

@) Criminal Proceeding. For physician-patient
tions in a criminal proceeding. This exception does not apply to the
psychotherapist-patient privilege.

* Sec. 18. AS 08.64.260(b) , (c), and (d) are repealed.

* Sec. 19. The commissioner of commerce and economic development may
impose a one-time surcharge on persons licensed under AS 08.64 to cover the
costs during fiscal year 1988 of employing an investigator and an executive
secretary for the State Medical Board required under AS 08.01.050(c), as
amended by sec. 1 of this Act. In subsequent fiscal years, these positions
shall be considered services to the State Medical Board for purposes of
establishing fees under AS 08.01.065.

* Sec. 20. Section 19 of this Act takes effect on the effective date of
the section or sections of a version of the bill containing the operating
budget for fiscal year 1988 that authorizes fiscal year 1988 funding for
uhe positions of investigator and executive secretary of the State Medical

Board, established under AS 08.01.050(c), as amended by sec. 1 of this Act.

-9- CSHB 70(Fin)
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Funding for the State Medical Board is currently budgeted in the
department®s operating budget and, therefore, new funds are not
required for the remainder of FY 87.

Section 13 of the bill grants the board the authority to order a
licensee to submit to a medical or psychiatric examination. In

FY 88, the board will require approximately $1,400.00 in general

funds to cover examination costs. During FY 88, medical licensing

fees will be adjusted in order to support the hiring of an Executive
Secretary and to cover the medical or psychiatric examination costs
through program receipts for FY 89. This does not mean to imply that
licensing fees will be carried from one fiscal year to the next but
instead, medical licenses are due for renewal in FY 89 and the adjusted
fees should be able to support the new costs incurred with hiring of an
Executive Secretary and ordering examinations.

Page 2 of _2
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No.  CSHB 70 .[Z)

This bill adds certain investigative powers and staff to the

State Medical Board. To the extent that these new resources are
available, the Department of Law"s duties in assisting and defending the
Board will be made easier. On the other hand, to the extent that new

cases are brought to us, the department could see a corresponding
increase in workload. Such an increase, however, cannot be predicted at
this time. Major cases that arise in this area will be handled on a
case-by-case basis, as they have in the past. Budget and staff
reductions could result in a supplemental appropriation request on a
per case basis, if warranted by a major case.

pace - . of



Kay Brown

Alaska State Legislature
House of Representatives

MEMORANDUM

T0; Representative Al Adams, Chair
House Finance Committee

FROM: Representative Kj ~
DATE: April 1, 1987
RE: Proposed CSHB 70 (Finance)

The House Finance subcommittee on HB 70 recommends the attached draft
CSfor consideration by the full committee, Also attached are a sectional
analysis of the draft C5, as well as a sectional which identifies the specific
changes made to the Judiciary version of the bill.

Changes to the ludiciarv version of HB 70:
Briefly, the significant changes include:

1. An alternative funding mechanism which allows the Department of
Commerce to levy a one-time surcharge to raise funds sufficient to cover
additional staff for the Medical Board (this will be accomﬁanled_ by the
authorization of two new positions in the budget). Also, the Division of
Occupational Licensing statutes are changed to ensure that services ;}J]rowded
by %he Division to a particular Board reflect the fees collected from that
profession.

2. Incorporation of an extension of the sunset date for the Medical Board to
June 30, 1991.

3. Modification of the language of the Judiciary version to provide that the
Medical Board “coordinate™ (rather than "contract") with private
organizations to establish an impaired physicians program. Also, the draft CS
requires that the Department, rather than the Board, hire the new personnel.

During Session:

P. 0. BOX 20-2661 P. 0. Box V
Anchorage, AK 99520-2661 Juneau, AK 99811
(907) 272-0207 (907) 465-4998



4. Further definition and conditioning of the the circumstances under which
certain reports to the Medical Board may become public.

Please refer to the attached sectional analyses for additional detail on the
changes.

Fiscal Note

Afiscal note in the amount of $89.8 thousand is also attached. The costs
would be entirely funded with new program receipts (i.e., with the surcharge
in FY 88 and by increased license fees in future years).

Attachments



CS For HB 70 ()
Revised March 30, 1987

SECTIONAL ANALYSIS
Prepared by Rep. John Sund®s office.

Section 1 (Page 1, Line 11) amends present statute to allow
the Department of Commerce and Economic Development to hire
an executive secretary for the State Medical Board in
addition to the investigator that is already specified in
statute. The executive secretary will enable the Board to
more effectively perform its investigative functions,
thereby strengthening the Board. It is worth noting that
although present statute specifies that the Department will
hire an investigator for the Board, there is presently no
employee of the Division of Occupational Licensing assigned
solely to the Board. One 1investigatorlcovers the Medical,
Dental, Nursing and Pharmaceutical boards. One major
purpose of this legislation is to provide the funds, through
increased license fees, to enforce present statute and
improve the Board"s 1investigation process.

Section 2 (Page 1, Line 27) attempts to ensure that
licensees under all boards in the division are getting their
money"s worth in terms of services from their respective
boards. Present statute requires that license fees reflect
services. This section adds the reciprocal concept that
services reflect fees, to the extent possible. Note that
this section applies to all boards - not just the Medical
Board. In essence, this asks the division to allocate to
each board the amount collected from that board.

Section 3 (Page 2, Line 5) extends the State Medical Board
to June 30, 1991. It is due for sunset on June 30 of this
year.

Section 4 (Page 2, Line 8) adds to the Medical Board"s
duties the ability to coordinate with a private organization
a treatment program for physicians with substance abuse
problems. Impaired physicians now have the ability to seek
voluntary treatment, thereby preventing formal license
restricting action by the board. But this would enable the
Board to have a program on line and increase the Board®s
ability to monitor the treatment. The private organization
that would establish the program would most likely be the
Alaska Medical Association.

Section 5 (Page 2, Line 25) requires that all applicants be
checked through the Federation of State Medical Boards
disciplinary data bank for any previous problems.

Section 6 (Page 2, Line 29) repeals the 40-day requirement
for exam applications and requires that the application
deadline will be established by regulation.



Section 7 (Page 3, Line 3) eliminates oral examinations for
licenses to practice medicine or osteopathy.

Section 8 (Page 3, Line 6) requires that all license
applicants be personally interviewed by at least one medical
board member. Present statute seems to leave this open to
choice.

Section 9 (Page 3, Line 14) requires that licenses be
renewed at least every two years instead of the present four
years. The department shall establish the renewal date.
This permits the department to continue its policy of
renewing all licenses at the same time.

Section 10 (Page 3, Line 18) rewrites the statute relating
to inactive medical licenses. Current law requires that a
licensee must reside outside the state in order to obtain an
inactive license. As rewritten, a licensee"s residence
would be irrelevant. The only criterion would be whether
the licensee practices in the state. If the licensee does
practice in the state, no matter how infrequently, the
licensee must hold an active license.

Section 11 (Page 3, Line 23) amends the statute relating to
disciplinary sanctions by allowing the board to impose a
civil fine of $10,000 or less if the board finds that a
licensee has committed an act set out in AS 08.64.326(a).

Section 12 (Page 4, Line 14) 1is a housekeeping measure to
remove the term "surgery" from statute. Surgeons do not
hold separate licenses from other physicians.

Section 13 (Page 4, Line 25) requires the Board to report to
the Federation of State Medical Boards data bank any license
refusals, restrictions, suspensions, surrenders, etc. as
described in AS 08.64.240, 08.64.331, 08.64.332 and
08.64.334.

Section 14 (Page 5, Line 3) increases the mandatory
reporting to the Board and offers immunity for reporting.

Specifically, this section adds to current law a requirement
that a hospital that revokes, suspends, or conditions a
licensee"s hospital privileges (as well as restricting or
refusing to grant hospital privileges) report that fact to
the board and explain the reasons for the action. This
report is required even if the licensee voluntarily agrees
to the action. A report is not required if the only reason
for the hospital®s action was the licensee"s failure to
complete hospital records on time or failure to attend staff
or committee meetings.

The hospital must also report the name and address of a
physician if that physician resigned while under an
investigation that could have lead to a restriction,
suspension, condition, etc.



This section also clarifies that the reasonable cause
necessary to authorize the board"s appointment of three
physicians to examine a licensee is "reasonable cause to
believe that a practitioner is a danger to the health or
welfare of the public or the practitioner®s patients.” This
section also specifically authorizes the board to suspend
the licensee"s license before appointing the committee or
before receiving the committee™s report.

Finally, this section adds two new subsections to the
reporting law. Subsection (e) provides immunity from civil
and criminal liability for submitting a report or
participating in an investigation of a licensee in good
faith. Subsection (f) provides that the confidentiality of
the physician-patient relationship and the
psychotherapist-patient relationship is not grounds for
refusing to submit a report, nor is AS 18.23.030, which 1is
the statute that makes review organization reports
confidential. Also not grounds for refusing to report 1is
that the matter that is required to be reported was the
subject of a meeting exempt from the public meeting law.

Section 15 (Page 7, Line 6) adds a new statute. AS
08.64.338 allows the board to order medical and psychiatric
exams of a licensee under investigation by the board. The
exams are at board expense, and may include tests requested
by the examining physician.

Section 16 (Page 7, Line 15) amends AS 18.23.030, which
makes confidential reports of review organizations, to
ensure that everything reported to the Board is confidential
and undiscoverable unless the Board takes formal action.
Subparagraphs (b) and (¢) in AS 18.23.030 offer exceptions
to the confidentiality lav/, but this section states that
required reports to the Board are not privileged to those
exceptions, thereby tightening the confidentiality already
offered in AS 18.23.030. This section is intended to
maintain open and candid reporting within review
organizations by ensuring confidentiality.

Section 17 (Page 7, Line 23) amends the Alaska Rule of
Evidence pertaining to the physician-patient and
psychotherapist-patient testimonial privilege. The
amendment provides that unless the identity of a patient
would be revealed, a report submitted to the medical board
under AS 08.64.336, and matters reasonably raised by the
report, are not covered by the privilege in judicial
proceedings. The amendment includes, however, that the
court may decide it necessary to reveal the identity of a
patient 1in order toserve justice.

Section 18 (Page 9, Line 13) repeals provisions relating to
license examinations to reflect the board"s current
examining practices.

Section 19 (Page 9, Line 14) allows the Department to levy a
one-time Medical Board licensee surcharge to coverthe costs



of the investigator and executive secretary. The surcharge
will be for fiscal year "88. Upon the next license renewal

(Dec. "88) the surcharge to cover the positions will be part
of the license fee*

Section 20 (Page 9, line 21) makes the surcharge effective
on the same date as the FY "88 budget bill if the budget

provides for the investigator and executive secretary
positions.



CHANGES MADE TO CS HB 70 (Judiciary) IN PROPOSED FINANCE
SUBCOMMITTEE CS

March 30, 1987
Version #2

(Prepared by Rep. John Sund®"s office)

1. TITLE

The title of the bill was changed to allow for the
change in section 2 of the proposed CS which applies to all
occupational licensing boards, not just the State Medical
Board.

2. FUNDING MECHANISM

Section 1 of CS HB 70 (Judiciary) was deleted. That
section specified that the State Medical Board would receive
in allocations the amount collected by the Board for
licensing. It also gave the Department of Commerce and
Economic Development the authority to transfer funds within
its appropriations to the Board without approval of the
Office of Management and Budget as specified in AS
37.07.080(e).

The intent of this section was replaced with sections
2. 19 and 20 in the proposed Finance Subcommittee CS.

Section 2 of the subcommittee CS (Page 1, Line 27) adds
to present statute that services provided by all state
occupational licensing boards will reflect the fees
collected by the boards. Note that this section applies to
all boards - not just the Medical Board.

Section 19 of the subcommitee CS (Page 9, Line 14)
allows the Department to levy a one-time Medical Board
licensee surcharge to cover the costs of additional Board
staff as provided for in this bill. All physician licenses
are expiring Dec. 31, 1988. The surcharge for fiscal year
«88 is needed to cover the additional expenses of the Board
between the effective date of the bill and the licensee
renewal date.

Section 20 of the subcommittee CS (Page 9, Line 21)
makes the surcharge effective on the same date as the FY"88
budget bill if the budget provides for the added positions
under the bill.

3. ADDITIONAL STAFF

Section 1 of the subcommittee CS (Page 1, Line 11) is a
rewrite of the provision in the present bill for the hiring
of an executive secretary for the Board. This version
requires that the Department hire the executive secretary
after consulting with the Board. The present bill allows
the Board to hire on its own, which is not the process with
other Boards. This version is also a cleaner way to write
the provision because it adds to present statute regarding
the hiring of an investigator.

4. BOARD EXTENSION

Section 3 of the subcommittee CS (Page 2, Line 5)
extends the board to June 30, 1991. The board is due for
sunset June 30 of this year.



5. BOARD DUTIES

Section 4 of the subcommittee CS (Page 2, Line 38)
changes the term "contract” to "coordinate™ in terms of the
Board®"s ability to work with a private organization to
establish an impaired physicians® treatment program. Though
this duty will not carry a fiscal impact for the Board, the
term "contract" was misleading and inferred an exchange of
money.

6. CONFIDENTIALITY OF REPORTS

Sections 14 and 16 of the subcommittee CS (Page 6, Line
25-Page 7, Line 5 and Page 7, Lines 15-22) further defines
the confidentiality of reports submitted to the board and
ensures that reports will be submitted.

Section 14, subparagraph (f) prohibits a review
organization from refusing to submit a required report to
the Board on the grounds of confidentiality as given in AS
18.23.030.

Section 16 tightens the confidentiality of reports of
review organizations as already stated in AS 18.23.030.
This section prohibits some exceptions to the
confidentiality law in terms of reports that review
organizations are required to submit to the Board.



818.23.030 Ukaltii and Safkty §18.23.040

‘Sec. 18.23.030. Confidentiality of records of review organiza-
tion. (a) Except as provided in Ib) of this section, all data and informa-
tion acquired by a review organization, in the exercise of its duties
and functions, shall be held in confidence and may not be disclosed to
anyone except to the extent necessary to carry out the purposes of the
feview organization, and is not subject to”subpoena or discovery.
Except as provided in (h) of this section, a person described in AS
18.2 .0212_ may not disclose what transpired at a meeting of a review
organization except to the extent necessary to carry out the purposes
ofa review organization, and the proceedings and records of a review
organization are not subject to discovery or introduction into evidence
ina civil action against a health care provider arising out of the
matter that is the subject of consideration by the review grganization.
Information, documents, or records otherwise available from original
sources are not immune from discovery or use in a civil action merely
because they were presented during J)roceedmgs of a review _or%anlza-
tion, nor may a person who testified before a review organization or
who is a mémber of it be prevented from testn‘ym? as to matters
within the person’s knowled?e, but a witness may”not be asked ahout
the witness's testimony before a review organization or opinions
formed by the witness as a result of its hearings, except as provided in
(b) of this, section. _ _

b) Testimony, documents, proceedings, records, and other evidence
adduced before"a review organization that are otherwise inaccessible
under this section may be obtained by a health care provider who
claims that denial is Unreasonable, or may he obtained under sub-
poena or discovery proceedings brought by @ plaintiff who claims that
Information provided to a review organization was false and claims
that the person prowdln? the information knew or had reason to know
the information was false.

c) Nothmg in this chapter prevents a person whose conduct or com-
petence has been reviewed under this chapter from obtaining, for the
purpose of appellate review of the action of the review organization,
any testimony, documents, proceedings, records and other evidence
adduced before the review organization. (S 40 ch 102 SLA 197G)

Sec. 18.23.040. Penalty for violation. Other than as authorized
hy AS 18.23.030, a disclosure of data and information acquired by a
review committee or of what transpired at a review meeting is a mis-
demeanor and punishable by imprisonment for not more than one
gear or by a fine of not more than $500. (§ 40 ch 102 SLA 1976; am

73 ¢h 6 SLA 1984)
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CS For HB 70 (udiciary)
Revised March 24, 1987

SECTIONAL ANALYSIS
Prepared by Rep. John Sund"s office.

Section 1 provides that to the extent possible, one half of
the amount of fees collected by the state for medical
licenses, permits, and applications during the previous two
calendar years shall be allocated by the Department of
Commerce and Economic Development for the following fiscal
year to the division of occupational licensing to be used
for services provided to or on behalf of the State Medical
Board. The two-year average is specified because the
department renews all licenses at the same time. This will
prevent a yearly imbalance of appropriations, i.e., a large
appropriation one year followed by a small appropriation the
next. This section also allows the Department to transfer
allocations within its appropriation without the permission
of the Office of Management and Budget in order to comply
with the above policy. It should be noted that this
provision does not bind the Legislature in terms of
appropriations to the Department. It only allows the
Department to have minimal line item control over its budget
in terms of funding the State Medical Board.

Section 2 adds to the Board"s duties the hiring of an
executive secretary and necessary staff and the ability to
contract out an impaired medic i1 professional program for
licensees with substance abuse problems.

Section 3 requires that all applicants be checked through
the Federation of State Medical Boards disciplinary data
bank for any previous problems.

Section 4 repeals the 40-day requirement for exam
applications and requires that the application deadline will
be established by regulation.

Section 5 eliminates oral examinations for licenses to
practice medicine or osteopathyl

Section 6 requires that all license applicants be personally
interviewed by at least one medical board member. Present
statute seems to leave this open to choice.

Section 7 requires that licenses be renewed at least every
two years instead of the present four years. The department
shall establish the renewal date. This permits the
department to continue its policy of renewing all licenses
at the same time.



Section 8 rewrites the statute relating to inactive medical
licenses. Current law requires that a licensee must reside
outside the state in order to obtain an inactive license.

As rewritten, a licensee"s residence would be irrelevant.
The only criterion would be whether the licensee practices
in the state. IT the licensee does practice in the state,
no matter how infrequently, the licensee must hold an active
license.

Section 9 amends the statute relating to disciplinary
sanctions by allowing the board to impose a civil fine of
$10,000 or less if the board finds that a licensee has
committed an act set out in AS 08.64.326(a).

Section 10 is a housekeeping measure to remove the term
"surgery" from statute. Surgeons do not hold separate
licenses from other physicians.

Section 11: Requires the Board to report to the Federation
of State Medical Boards data bank any license refusals,
restrictions, suspensions, surrenders, etc. as described in
AS 08.64.240, 08.64.331, 08.64.332 and 08.64.334.

Section 12 adds to current law a requirement that a hospital
that revokes, suspends, or conditions a licensee"s hospital
privileges (as well as restricting or refusing to grant
hospital privileges) report that fact to the board and
explain the reasons for the action. This report is required
even 1f the licensee voluntarily agrees to the action. A
report is not required if the only reason for the hospital’s
action was the licensee"s Tfailure to complete hospital
records on time or failure to attend staff or committee
meetings.

The hospital must also report the name and address of a
physician if that physician resigned while under an
investigation that could have lead to a restriction,
suspension, condition, etc.

This section also clarifies that the reasonable cause
necessary to authorize the board"s appointment of three
physicians to examine a licensee is "reasonable cause to
believe that a practitioner is a danger to the health or
welfare of the public or the practitioner®s patients.”™ This
section also specifically authorizes the board to suspend
the licensee®"s license before appointing the committee or
before receiving the committee®s report.

Finally, this section adds two new subsections to the
reporting law, AS 08.64.336. Subsection (e) provides
immunity from civil and criminal liability for submitting a
report or participating in an investigation of a licensee in
good Tfaith. Subsection (f) provides that the
confidentiality of the physician-patient relationship and
the psychotherapist-patient relationship is not grounds for
refusing to submit a report, nor is the fact that the matter



that is required to be reported was the subject of a meeting
that was exempt from the public meeting law.

Section 13 adds a new statute. AS 08.64.338 allows the
board to order medical and psychiatric exams of a licensee
under investigation by the board. The exams are at board
expense, and may include tests requested by the examining
physician.

Section 14 amends the Alaska Rule of Evidence pertaining to
the physician-patient and psychotherapist-patient
testimonial privilege. The amendment provides that unless
the identity of a patient would be revealed, a report
submitted to the medical board under AS 08.64.336, and
matters reasonably raised by the report, are not covered by
the privilege in judicial proceedings. The amendment
includes, however, that the court may decide it necessary to
reveal the 1identity of a patient in order to serve justice.

Section 15 repeals provisions relating to license
examinations to reflect the board®"s current examining
practices.



JOHN SUND, REPRESENTATIVE
2504 2nd Avenue
Ketchikan, Alaska 99901
(907) 225-5552

While in Juneau
February 17, 1987 . 0. Box
Juneau, Alaska 99811
(907) 465-4919
MEMORANDUM

TO: House Judiciary Committee
FROM: Representative John Sund

RE: HB70 ""An Act relating to the State Medical Board; and
amending Rule 504(d) of the Alaska Rules of Evidence."

According to Chairperson Tom Conley, the State Medical Board
is failing to carry out its statutory assigned functions and
thus failing in part to detect and weed out incompetent and
impaired practice. Due to inadequate funding the Board cannot
carry out investigations, perform day to day administrative
functions, meet with statutory required regularity, cooperate
effectively with national regulatory groups, etc.

The Board further lacks sufficiently strong statutory powers
vis a vis access to information from hospitals and authority
over its non membership to carry out supervision effectively
(in terms of assuring competence and the detection of
impairment and illegal or unethical practice).

HB70 addresses these issues and makes a few minor housekeeping
changes as requested by the State Medical Board.



JOHN SUND, REPRESENTATIVE
2504 2nd Avenue
Ketchikan, Alaska 99901
(907) 225-5552

While in Juneau
February 17, 1987 P. 0. Box V
Juneau, Alaska 99811
(907) 465-4919
MEMORANDUM

TO: House Judiciary Committee
FROM: Representative John Sund

RE: HB70 "An Act relating to the State Medical Board; and
amending Rule 504(d) of the Alaska Rules of Evidence."

According to Chairperson Tom Conley, the State Medical Board
is failing to carry out its statutory assigned functions and
thus Tfailing in part to detect and weed out incompetent and
impaired practice. Due to inadequate funding the Board cannot
carry out investigations, perform day to day administrative
functions, meet with statutory required regularity, cooperate
effectively with national regulatory groups, etc.

The Board further lacks sufficiently strong statutory powers
vis a vis access to information from hospitals and authority
over its non membership to carry out supervision effectively
(in terms of assuring competence and the detection of
impairment and illegal or unethical practice).

HB70 addresses these issues and makes a few minor housekeeping
changes as requested by the State Medical Board.
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CSHB 70 (JUO): An Act relating to the State Medical Board; and
amending Rule 504(d) of the Alaska Rules of Evidence.

The department supports CSHB 70 with the exception of Section 2.
Section 2 (6) and (7) give the board, as opposed to the department,
the authority to hire an executive secretary and contract with
private organizations to establish an impaired physicians program.
The department has the fiscal responsibility for all occupational
areas including the hiring of state employees and the negotiation of
all contracts. The department supports the intent of the legislation
but would recommend Section 2, AS 08.64.101 be amended to read:

() The department shall, after consultation with the board, hire
an executive secretary and contract with private professional
organizations to establish an impaired medical professional
program to treat persons licensed under this chapter who abuse
addictive substances.

This provision would ensure that once the board raised licensing fees
to cover the additional costs of having an executive secretary, the
department would request the position in the budget. IT the Legisla-
ture approved the position, the department would utilize the revenue
collected from licensing fees to hire the position. This procedure
is currently utilized to employ an executive secretary for the Board
of Nursing and to monitor impaired nurses.

In summary, the department would support the bill iIn its entirety if
Section 2 were amended as recommended above.

J. Antlyiy Smith, Commissioner
Department of Commerce and Economic
Development

DATE:

5529m
031387a
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MEMORANDUM February 24, 1987
SUBJECT: Amendments to CSHB 70 (L&C)

TO: Representative John Sund

FROM: Edward H. Hein

Legislative Counsel

Enclosed are the amendments requested by your aide, Howard
Wayne. These reflect the changes suggested by Dr. Conley of
the State Medical Board. You will note some differences,
however, between his suggestions and these amendments. The
amendment to AS 08.01.065(e) remains (e), not (d). I have
inserted additional language to avoid a dedicated fund
problem and any implication that this provision overrides
any specific appropriation by the legislature. The
provision allowing the board"to set fees appears in the
amendment to AS 08.64.315, plus a cross-reference in

AS 08.01.065(a).

The suggested deletions of AS 08.64.260(b), (c¢), and (d)
already appear in Sec. 12 of the CS. Dr. Conley"s suggested
amendment to AS 08.64.338 is unnecessary because the board
already has authority to revoke a license for failure to
comply with a board order. See AS 08.64.326(a)(7) and
08.64.331(a)(1). The suggested amendment to AS 08.64.336(b)
includes the phrase "licensed to practice medicine or
surgery or osteopathy.”™ This 1is ambiguous in light of the
phrase "licensed to practice medicine and surgery or
osteopathy”™ that appears in current law in AS 08.67T7332 and
08.64.336(a) and (b). I have used the ™and . . . or" con—
struction in the amendment to be consistent, but this needs
to be clarified with Dr. Conley.

Finally, Dr. Conley suggested providing a penalty for hos—
pitals that fail to report under AS 08.64.336(b). One
approach would be to amend AS 18.20.050 by inserting a
cross-reference to AS 08.64.336(b). That would allow the
Department of Health and Social Services to suspend or
revoke a hospital®s license for substantial failure to
comply with reporting requirements.

EHH :mkr
m9/047

Enclosures
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MEMO

Representative John Sand

FrRoMm: T.L. Conleg Chairperson, State Medical Board

DATE: December
SUBJ:

3,198
Revisions to AS 08.64
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ALASKA STATE MEDICAL BOARD

Department of Commerce & Economic Development
Division of Occupation Licensing
Pouch D
Juneau, Alaska 99811

November 3, 1986

Dear Alaska Physician:

Greetings from a group you probably never wanted to hear from again after you got your license.
We arc still here and we need your attention, your input, and unfortunately some of your hard earned
money.

The Medical Board, your watchdog on medical practice, is in rather serious trouble. As with other
state functions we have been seriously impacted by the recent state funding problems. Unlike other
state programs we have been in serious decline for anumber of years proceeding these cuts and thus
with the recent additional funding cuts find ourselves rendered close to becoming functionless. The
problem is both one of actual funding and the method by which the state allocates funds.

At present licensing fees [the $600/4 years you pay for a license] go into the general fund. From
these and other funds the state allocates a budget to the Division of Occupational Licensing which
hires the pool of administrative personnel and investigators that run all 28 licensing boards authorized
by state law [these range from the State Boards of Nursing, Medicine, Pharmacy and Dentistry to the
Board of Barbers and Hairdressers]. No board is allocated a specific budget and it is clear that on
balance certain boards which generate significant income (such as Medicine) carry boards which do
not.

The situation is a complicated one but the upshot of the whole arrangement for the State Medical
Board is that we have been reduced to three meetings a year, have the use of a half-time to three
quarter time investigator and share a licensing secretary with several other boards. Investigations are
languishing, licensing in delayed, litigations involving demonstrated malpractice are on hold, etc.
Recently the investigator, stationed in Anchorage, was unable to travel to the Kenai Peninsula to
investigate a very serious charge of impairment due to lack of funds. The list goes on.

In meetings recently with the Alaska State Medical Association it was decided to try to confront the
problem directly. It was pointed out that in addition to the moral imperative to ensure adequate
licensing supervision that the present failure to do so was adversely impacting the malpractice crisis.
Those opposing tort reform consistently point to a failure to adequately supervise medicine and rein in
poor and impaired practice as a cause of the present problem. Sadly one has to concede that in Alaska
they have a strong case, not because the will is not there, nor because the means are not in place in
theory, but because the function is not being funded.

With a new administration and a new legislature coming in now seems an ideal time to solve the
problem. The State Medical Board with the support and concurrence of the Alaska State Medical
Association is proposing that the State Medical Board be accorded a dedicated budget derived from
licensing fee receipts. This budget would need to be adequate to provide a full time investigator, a
full time licensing secretary and a full time executive director to supervise day to day functioning of
the board. Included also would be adequate support aervu.es, funda for travel fur die investigator,
adequate funding for the board to meet quarterly as required by law (something not presently
occurring), etc.
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We feel this can only be sold to the government if it is budgeted on a zero-based basis, i.e. that the
whole program be carried on generated fees. It will cost about $400,000 per annum which for an
adequate licensing function is not in anyway excessive but due to lack of economy of scale in a small
state (in terms of population) will necessarily cost the state’s physicians significantly more than
would be the case in a larger jurisdiction. For the first year we would propose using the "fund
balance" remaining from the last $600/4 year renewal [the amount is $600 X 934 (active licenses)
plus $200 X 305 (inactive licenses) minus 50% for being two years into the four year cycle. The
total is approximately $300,000.] Needless to say we would be out of funds before the end of the
first year and thus your license, scheduled to expire 31 December 1988 would have to be renewed at
the end of the first year of the new program (i.e. on 31 December 1987). Subsequently licensing
would be annual and would be based on actual costs distributed on a capitation basis. It won't be
cheap; our best estimates (given added income from locum tenans licenses, physicians assistants,
etc.) suggest that it will run $250-$300/year.

We feel we need to take the high ground on this and inform the state that we will do an adequate job,
at no cost to the rest of the state, from our own resources. The quid pro quo will be that we will be
accorded a dedicated budget that can't be siphoned off by other activities. Additionally with
assurance of financial independence we can deal with special cases of need such as licensing of
physicians in mission stations in the interior at nominal fee levels.

The State Medical Board is cognizant of the fact that there may be some difficulty with the proposal
given Section 7, Article IX of the Alaska State Constitution which prohibits the dedication of public
funds to specific purposes. One might argue that given the financial problems the state is facing
modification of this provision seems in order. It is likely to be more palatable to the public than
raising taxes for all. ‘e

Moreover precedent exists de facto if not  juif for such an approach in the case of the State Bar
Association which funds itself completely from fees assessed on the state's lawyers. The
organization is a curious one as it seems to be extra-legal in ways that would never be permitted to
any other group of professionals supervised by the state. The State Bar Association administers the
required "licensing” exam, investigates infractions and rules on disciplinary matters, but since it
doesn't act directly on such matters but rather through the judiciary it escapes legislative control and
public scrutiny. The State Bar Association also acts as the voice of the states' lawyers in professional
matters in contrast to the situation in medicine and other professional areas where the professional
organization and the licensing board are completely separate, the former private and the latter public
and under state control. The situation almost begs that we reask Juvenal's question "Sed quis
custodiet ipsos custodes?"

One recognizes the argument for this curious system is the separation of powers argument. Despite
it's extra-legal existence however the State Bar is recognized as having a statutory existence in quite a
number of places in the state's codes and even in the constitution in Article IV. One could thus
advance the precedent argument that if the State Bar, a legally recognized organization, can raise
dedicated funds other legally constituted boards should have similar consideration.

It is noted that the Bar Assoiciation is considered an "instrumentality of the state™ under AS
08.08.010 [as apposed to the State Medical Board's designation as a state agency]. As such it is
empowered under AS 08.08.080 (c)(2) to "establish, collect, deposit, invest, and disburse
membership and admission fees, penalties and other funds...." This is all statuatory language and
thus under legislative perview. Perhaps then the answer is to redefine the State Medical Board as an
instrumentality of the state [an executive instrumentality subject to legislative control rather than in the
case of the State Bar Association a judicial instrumentality] by statute and accord it similar powers. !t
is clear that the Bar Association has substantial authority to impose discipline; given that ethical and
competent conduct is at least as important in medicine as it is in law the State Medical Board should
be accorded similar authority.
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Practitioners should also be aware of board plans to institute a monitored treatment program in
conjunction with the Alaska State Medical Association. This would be directed at physicians
impaired by drug and alcohol use. Good studies show that up to 90% of at least alcohol impaired
physicians can achieve control over their disease and return to active practice with proper help.

The program envisioned would be biphasic with ASMA running the treatment phase and accepting
both voluntary referrals and mandatory referrals of physicians under board supervision. The
mandatory referrals would be offered to impaired physicians in lieu of prolonged, disputations and
expensive licensing actions with the full panoply of hearings, lawyers, court appearances, etc.

During supervision the license would of course be conditioned * usually in terms of temporary
suspension from practice during initial inpatient therapy followed by licensing conditions during
several years of monitored outpatient therapy (the physician would be able to practice during the
period ificompliant with the treatment program). Both voluntary and involuntary programs would be
monitored treatment programs as this has been clearly demonstrated to be the only effective route.

The board attended a seminar this summer presented by John Ulwelling, Executive Secretary of the
Oregon State Board of Medical Examiners which has an effective and dynamic program in operation.
Ours would be similarly based allowing for local differences. It is clear we have the necessary
authority to cover such a program. However as things now stand, even though it will in the long run
save the state money, it would appear we do not have the staff or funds to ensure effectiveness. This
despite the fact that the state's role in this is the easier and less expensive aspect of the program.
Moreover experience has shown that the very existence of such a program drives people into it
voluntarily (and thus anonymously) before they come to the board's attention (which of course we
think is just great).

Your input into all this is urgently requested. We will be presenting it to the Governor and
Legislature in the near future and requesting necessary legislation to cement it in place. You may
contact me with your input or contact any of the state board members (names and address below.)
Please let us know what you think.

Sincerely,

TLC:ts
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George R. Brenneman, M.D.
AIL-CDC

225 Eagle Street

Anchorage, Alaska 99501
272-5384 (home)

271-4011 (work)

Thomas L. Conley, (Chairman)
3612Tongass Avenue
Ketchikan, Alaska 99901
225-4483 (home)

224-5146 (office)

George S. Rhyneer, M.D.

3340 Providence Drive, Suite 552
Anchorage, Alaska 99508
561-3211 (work)

Jeffrey A. Partnow, M.D.
SR 3, Box 31473
Fairbanks, Alaska 99701
456-4724 (home)
452-4769 (work)

Bonnie Coghlan (Public Member)
741 8th Avenue

Fairbanks, Alaska 99701-4401
456-1609 (home)

452-1165 (work)

Abigale Hensley (Public Member)
P.O. Box 710

Kotzebue, Alaska 99752
442-3669 (home)

Dolores B. White (Secretary)
3250 Hospital Drive

Juneau, Alaska 99801
780-4893 (home)

586-9508 (work)
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Richard P. Kussenow, Elisabeth A. Handley. MPA; Mark R. Yeosian, PhD

The Office of Inspector General's responsibility for financially penalizing and

excluding health care professionals from Medicare and Medicai

d participation

led to an’Interest Inexamining the state medical boards? licensure and discipline
Processes. This article discusses the results of the subsequent study and
ocuses only on medical discipling Issues. We found that the rale of disciplinar
actions faken by boards has been Increasing. However, revocations an

suspensions, the most serious categ

constant Additionally, consumers an

ory of actions, have remained reIativeI)(
law enforcement agencies are the mos

active sources of possible, violations. Individual health™care professionals,
hospitals, peer revieworganizations, and medical societies provide strikingly few
reports. To rectify these problems, we encourage states to increase physician
license renewal fees to fund expansion and improvement of boards? enforcement
activities and to consider ways to limit the legal liability of those making good-

faith referrals.

IN THE two decades following the ad-
vent of the Medicare program, we have
observed state medical boards undergo-
ing egreat chanage. Their responsibilities
havi exIpande tremendously from the
licensure and discipline of hysmlans to
Include a growing number of other
health care professionalssich as nurses,
PO latrists, ;t)hysmlan assistants, é)hys-
cal therapists, %Fd ,emef encg medical
technicians, Adaitiona I%, onsumer
awareness has grown with a concomi-
fant rise_in consumer reporting to state
hoards. These fectors have resulted in
an increasing work load. _
Boards are increasingly strained to
handle the rome disciplinary work
load before them. It is not uncommon
for them to have backlogs ofhundreds of
cases pending assignment while investi-
gators are weighted down with active
caseloads, of 60°to 70 or more cases.
Board officials offered a number of £ac-

Fremthe C{liwoi trie impecKx Gervral. US Depsrt-
mert ot Hea andHumﬁnSerwces. testvngton. [C.
M1 Handley b now with the Heath Care Financing

Admrtttrabion. Washinggon. DC
%nnnt re uestgslgr@h:cec h

US Hixnan Services, 3

Independence Ane SW. Washington, DC 20201 (Mr

Kuatefow}
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tors that have contributed to this. Not
only must they regulate more profes-
slons, they must alSo deal with a rising
number ot cases due to an increase in
consumer complaints, more active law
enforcement involving physicians, and
mandated reporting™ of ~ malpractice
cases in some states.

LITTLE RISEINBOARD RESOURCES

In response to their expanded re-
SPOHSIbIhIIeS and work loads, nearly all
states, have been raising their fees n
recent years. In most states, meglical
poarg revenues derive entirely from
fees !mPosed on physicians. Two thirds
of this Tee Income Comes from renewal
fees paid hy licensed physicians. The
remainder IS from fees charged to those
seeking licensure on the “basis of a
license eld inanother state or endorse-
ment of a certificate received from the
National Board of Medical Examiners.
Boards are typically part of the state
budget process and Subject to the same
budgetary and personnel controls as
other state agencies.

Renewal fees, usually good for two to
three years, have incréased from an
average annual level of about $31in 1979

1

to. $51 in 1985, (These data were ob-
tained from annual reviews done by the
American Medical Association and from
a state-by-state survey_conducted by
the Officé of Insgector General.) How-
ever, they have barely kept pace with
inflation. Moreover, many state boards
are not necessarily allowed to spend all
the money they collect from fees. In-
stead, thiS moriey goes into the stateb
general revenue funds. ,

Severe budgetary constraints are
precluding boards from enhancing the
number of quality of investigators and
from taking better advantade of com-
Put,er techanQ([;y that could improve
heir productivity. Laborious and costly
Procedures geared to quieter times,
ong since past, contribute to the time
and”complexity of internal review and
dug process hearings.

. Combined, these factors leave boards
in_an_extremely vulnerable position,
with mvestl%ator and administrative
resources well below the level necessa

to handle the job before them effec-
tively, Thus, although medical licensure
and discipline Is about a $50 million a
}/ear enterprise, man%/ board offligals
eel as tho %h they can ma eonh/ Im-
ted progress In iMproving their licens-
mg,and disciplining performance. (This
estimate Is based 0n a 50-state survey
glggle) by the Office of Inspector Geni-

INSPECTOR GENERAL'S ROLE

In the Jast f?w ears, the involvement
of the Office cf Inspector General of the
US Department of Health and Human
Services éDH_H SI) ina nimeer ofactivi-
ties made it increasingly aware of the
[imitations within which_state medical
poards were operating. The Inspector
General_is, charged By law with the

I
responsihility of policing the Medicar
grﬁsg/lemlcalutg prggr!atrlrwsgfor fraugI ang

From the scandals involving fraudu-
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with higher dollar awards made by
courts and the skyrocketing cost of lia-
bility msurance All of this has put
reneled pressure on state medical
boards to ‘weed out’ bad doctors.

Organizational Changes

Boards have experienced other s
nificant changes in recent years in addl-
tion to rising work loads greater than
the resources to deal with”them. Both
the organizational structure and size of
boards have changed. While in 1969,

Al boards were housed untdergthef
egis 0fa central a currently 3Lo
ahegm are, Thrshas Wadvanta gs and
disadvantages. Whrle under the aegrs of
a central agency, a board has gréater
protection against lawsuita that have a
chilling effect, but may have a harder
time fom eting for scarce resources
thanr It stands alone,

Boards have broadened their base
with nearly all boards now having at
least one or two ponphysidan members,
whereas one halfhad nne in 1965. The
size of boards has also increased, with
hoard members finding 1t necessary to
devote considerably more time tothe
role than did their rf)redecessors at
greater ersonal sacrifice to their own

practices. Paid an average per diem of

onh{ about $50, these members are typ-
ical P ornte }é the governor for
ternfs orthree to SIX years. In the more
EO uIated stat &3 board members ofteg
b nd at least Odays per year on hoar
USiness.

STATE BOARDS; RESPONSE

State boards have reacted to bur-
geonrng work loads and ressures Re-
ently, “states have strengthened the
|nvest| gatory powers of board s(for |n
stance, the grantrn?hofsubgoena]
ers); .expand elr |sc|p ﬁ
aut orrtres mosé no‘ h/ the ‘aut
rization to Immediate XS spendo
clans posing a "dear and presen
?er to the pubhc) wrdened therraccess
0 disciplinary actions taken In other
Places through mandatory reporting
awsL and broadened the %rounds on
which they can take disciplinary action.
The latter development, following an
earlier wave of such actjvity in’ the
1970s, has led to more detailed Specifica-
trons of unprofessronal conduct, cover-

rrrnsuc matters as sexual abuse, In-

petence, and violations of controlled
su stance laws. Since 1982, at |east 20
states have amended their laws to
cIarrfy the rounds on which physicians
can e lined.
. tate résponses to overworked in-
yestl %tors and board mem ers a\]/e
focusea mainly on ways of easing t
burden on board members. Among the
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changes mshtuted are allowing hoards
to araw on the work of hearing orficers,
to (elegate the conduct ctf hearings to
Indjvidial members, and to hire medical
or IerT;aI consultants to help gurde the
useo mvestrgatory resources In Colo-
rado, a ¢ %nr[ret at spb'ts board mem-
bers’ trme etween Inquiry.and hearing
panels appears to be especraIIy promis-

Ing.
Incidence of Disciplinary Actions

Over the past few years, the number
of disciplinary actions taken against
Physrcrans hds been increasing: Na
jonal tabulations made boy the FS
reveal an Increase of 62% In actrons
{excludrng simple admrnrstratrve ac-
|ons) from 953 I 1982 to 1540 |n 1984

hgureg he numbers_used for 1982
and 1983 are unofficial FSMB figures.)

However, a closer look at the Figure
indicates that the most serious actions
such as revocations, suspensions, and
probatrons have not %rown nearly. as
muc as the other actions mcreasrn%
onl only sl |ghtly from 600 1n 1818 to 78

84, This has occurred despite the fact

that aJJgroxrmateI?/ 15000 t0 20000 new
|lans enter practice each year. The
mrscellaneous or tier-2 category ac

counts for the bulk of the increase and

mcu es re rimands censures and

uae reements. Indeed, it Is

e that t mc]reas mthrscaesgon}/
|se en greater than the FSMBre SU
mar sugdests because many stipu-
lated (or plea bargain) agreements are
made on a confidéntial basis, with the
information not reported_to the FSMB,

Some ohservers have dismissed these
second-tier. actions, which_ are often
handled in informal proceedings, as be-
md relatively inconsequential.”Tn actu-

owever they are often urte SIg-
nrfrcant and_may “involve a_ volunta
surrender of Ircense fora perrod of time
or a restriction of prescription priv-
Ileges. Moreover, these actions repre-
sent a r[)ractrcal response by boards
faced with Insufficien mvestr%atory re-
sources and the memor% he man
costly cases that have lingered durin
the hearing and judicial” process for
years while"the physician involved has

ﬁontrnued to,pr (actrce Unfortunately, &
as also masked many serious casesand N
has permitted manx physrcrans to con-
tinue p ractrcrn? 0 would otherwise
have lost their ficenses.

Types of Violations

The inappropriate wrrtrn? of pre-
scriptions 1S b far the most common
vroIatron on whic drsfc P“ ary actions
are based, accounting for about one halt
of allactions, taken by state hoards.
These are serious matters mvoIvrn% not
only excessive or unnecessary prescrib-
mP of drugs bo patients, but also unlaw-
fur distribution to drug addicts. They
are also the easrest Kinds of cases for
Investigators . t? evelop, especially |
states Ith trlp icate prescr] tronlws
econ mry (? eofvroI tron IS
the seI -ahuse of g and/oracohoL
In most states, this category Is expand-

9 both | |n abso ute an foportignate
terms. Thgether with overprescribin
t a&counts for three fourths or more
all |sc|p Inary actions.

Th roughou the nation programsde
signed t hel p impaired physicians have
been expanding and recervrng Increased
attentron Ty grca Ily these programs are
run by medic Isocretresorotherprrvate
or%anrzatlons hile the exact ap-
proaches vary, they generally involve
group sessions, sigriedagreements stip-
lating the termsof participation, and
Perrot c monrtorrng to ensure that ar AT
idpating physicians are adherin
thepa regnt)ed/ ts. Some programs, gucﬂ
as the nF in Oresgon stress inpatjentV
care, while others focus on outpatient
treatment

While these pro%rams have been gen-
erally well received, they have met with
some criticism. and sképticism. Some
Interested parties are concerned about
Physrcrans being treated too s%mpa-
hétically for behavior that can be harm-
ful to tp ir patients. The result in some
states has beenatrqhtenrngo monitor-
Ing practices and a closer examination of
the " responsibilities. these programs
have to report violations to the boards.
Since a substantial number of physi-
cians have enrolled in these programs
voluntatrrrly (Wrtho]ot any tboard |r|rv1olve
ment), thé issue of reporting violations
to thg boards Has becgme aﬁ especially
sensitive one because ph srcrans Si ne
up with the understandin Tgthat eir
participation would be confidential.

The remalnrnP types of violations un-
derlying disciplinary actions cover a
widé range. Among the most romrnent
are Cases mvoIvmiconvrctro forate
ony or fraud. Much less prominent are
cases mvolvrng incompetency or sexual
abFse which are amond/the most diffi-
cult kinds of cases to develop
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.info- matron concerning th%s ecrfrcs ofa

case. In this context,” substantial and
effective.information sharing is bernri
achieved through the mailing. of find
board orders on"a case through informal
networking among board investigators
and administrators. Where probléms in
gaining access to information have oc-
curred; they have concerned cases still
pending formal board action or tier-2
Cases |n whrch the action was agreed to
be conr dential,

Frna fy within the su* s, boards typ-
ically iInform medical societies and Med-
ical state agencres ofal I formaI drscrplr
nary actions, They are less |ike g/to 0
sowith. * ' to'other entities such as
PROs insurance companies, and OSR
tals. Most do not actively inform t
general public or the medical commu
nrt of therr actions. However, a ew

as Florida”,
| entr?y dsrscrplrned physicians n%]
letters published by the board, med |ca

society, or other parties, believing that
Publrcrzrng the Information has preven-
ive value

CONCLUSION AND
RECOMMENDATIONS

We have shown how boards have been
confronted with increased work loads,
made uate financial support, and many
conf |ct|ng ressures. Yet, their ability
toact as necessary ispredicated on their
resource level, Accordran;Iy we believe
physician license renewaf fees should be
setata level sufficientto supportexpan-
sion and_improvement of the enforce-
ment activities of the boards. (A recent
report by _the Public Citizen Health
Research’Group called for an increase in
gn(r]féral thﬁrcran rcenhewal feestoaf Ieatst

‘with all of the money going to
identification and rﬁrscr line yfgdoc(llors
who are mcompetentor otherwrse prac-
trcrnP bad medicipe." 2) These fees
shoud be dgdrcate to board Iactrvrtres
and not be diverted to general revenue
funds. At the end of 1985, the average
annual renewal fee rose to $51. a level
trf]ratlgaéely kept pace with inffation in

e

Ot the issues previously addressed,
the boards mability to hélp abate the
flood of malpracticé cases Is the most
troublesome. Inrecent years, the small
Increases in funding made available to
boards have often been made with the
expectation that boards, would help
stem the tidal wave ofcases. Some ofthe
recent Initiatives have been noted; how:
ever, without doubt, the pubKch expec-
tations have been rising much faster
than hoards have been aple to resnond

Medical ma E)ractrce that IS not rec-
tified is a twofold problem for American
society. Clearly, ‘the safety and well-
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being of patients seeking medical care is
threatened when Incompetent physi-
clans remain In_practice—however
large or small their numbers. fWe be-
lieve that the currenL IeveI of li |gat|0n
overrepresents the num er of ’\P
cians who perform negli enty ot all
physicians who are sued or malpractice
aré quilty of negligence or mrsconduct
Inolir opinion. However, it is important
to eliminate poor practitioners through,
drschImarP/actron whenever possible.)
Addi onaI}/ all patrents pay higher
prices due fo the esca atrnﬁ cost of pre-
miums and awards and the defensive
medicine practiced to minimize the
likelihood "of successful malpractice
suits. Many observers also believe that
Incompetent physicians also unneces-
sarrIX add b|II|ons ofdoIIars annually to
ationb health expenditures.

In.a speech read before the Amerrcan
Medrcal Assocratron on Fep 21
OtisR, Bowen, MD, the first physrcran
to be_the Secretary of Health and Hu-
man Services, made if clear that the de
velopment of an effective system of
medical drsch ine is crucial toa resolu-
tron ofthe nationb malpractice problem:

\We cannot expect Amencans to endo e an
) tront tema ractrce |ssue

eSI’SBSt gng ngr@ estion at t E%%ad
;rff Tt efnar o
EServe arR/ ?GQISF ative relie

Fbr boards to play an important part
in addressing this problem, it 1s clear
that there must be snbstantral changes
Inthe legal ground rules governing their
handling ofmalpractice Cases. Tlje fear
ofbeing'sued has had a chilling effect on
regortrng of Incompetence.” Perh aﬁ

tates should consider ways to Irmrtt e
liability of those makrnclr goog-laith re-
ferralsat the same time hatthe create
affrrmatrve Ieg | duties torepo profes
flona |sc0 uctorr c ete f%/
ess cle an the c ct
potentra |t|gat|on Is the fa t t at t e
resources available to boards must be
increased. At present, most boards lack
sufficient resources to devote serious
attention to such cases without jeopar-
dizing their other disciplinary and li-
censing responsibilities. We arg hopeful
that an increase In renewal fees, which
boards are allowed to keep, could help
eIrmrnate this Problem

We In the federal government can
provide some help in iniproving medical
discipline efforts without undermining
the central state role in this arena. Ong
form of assistance we.can provide is to
assure more affrrmatrve action within
our own domain. That IS, we can help
ensure that PROs and Medicare car-
riers provide more extensive and timely

to stahte medical boards of,
£ases In ovrngp ysrcran misconauct or
Incompetence.” In” fact, based on our
report, Secretary Bawen has directed
that requlations” and instructions in-
tended {o foster this objective be devel-

e Another potentially significant form of
federal assistance is represented by the
Medicare and Medicaid Patient and Pro-
gram Protection Act FSHR 1868t) passed

the US House of Representatives in
1985 in response to congerns about physi-
crans being sanctroned In one' state and
then mow”%ltleerr ractice to another

I'GQOY'[IH

state. Parallel legis| tron gS 1223) is now
bernr?consr ere mte] Senatean r
wide orted. (The Medicare an

s
Medrcyar Bgtrent and Program Protec-
tion Act Med to be enacted by the 99th
US Congre gs but we exPec It fo be
reintroduced In this upcoming session.

Passagfe ofthis legi flatr nwould close
many ex strng loophioles, facilitate more
efficient sanctioning by DHHS, and
Eromote more extensrve and effectrve

harrngo ISCIp |nar¥act|0n amongt e
states and DHHS, [t would provide a
much needed vehicle fbr tostering (1
further and mare timely reporting o
drs%glrnary ctions to & central clgar-

use, :(2). more extensive nation-
wrde drstrrbu ion of information on such
actions, and (3) more consistent defini-
tions of the type of violations compitted
by physicians. This last issue Is Impor-
tant vihen one considers that currently
there is total reciprocity among states
for licensing, but not for disciplinary
decisions.

The federal governments reliance on
state medical "boards to provide the
front line of protection for millions of
Megicare and Medicaid patients creates
an impaortant stake in the improvement
by the individual state regarding state
medical discipline. A spirit of partner-
ship |nv0Ivrn federal and state overn
mentand tem dical ro ession |svrta
ITwe are to acce erate sustain prog-
ress in this direction.
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An Overview of State Medical Discipline

Richard P. Kusserow; Elisabeth A. Handley, MPA; Mark R. Yessian, PhD

The Office of Inspector General's responsibility for financially penalizing and

excluding health care professionals from Medicare and Medicaid p

articipation

led to an‘interest In examining the state medical boards? licensure and discipline
Processes. This article discusses the results of the subsequent study and
ocuses only on medical discipline Issues. We found that the rate of disciplinar

actions taken by ,
suspensions, the most serious categ
constant Additionally, consumers an

boards has been Increasing. However, revocations an
ory of actions, have remained relatlveI)(
|ldv enforcement agencies are the mos

active sources of possible violations. Individual health” care professionals,

hospitals

peer revieworganizations, and medical societies provide strikingly few

reports. 0 rectify these problems, we encourage states to increase physician
license renewal fees to fund expansion and improvement of boards? enforcement

activities and to consider ways to limit the legal liability of those making good*

faith referrals.

IN THE two decades following the ad-
vent of the Medicare program, we have
observed state megical boards undergo-
Ing great change. Their responsibilities
have expanded’ tremendously from the
licensure and discipline of @h siians to
mcluﬂe a growin niJm er of other
heal,t care rﬁfes,sl nals such asnurses,
podiatrists, pnysician assistants, phys-
|caLthera IStS, aH]d eme encg/ medical
technicians, — Aaditionally, consumer
awareness has grown with a concomi-
tant rise_in consumer reporting to state
hoards. These factors have resulted in
an increasing work load. _
Boards are increasingly strained to
handle the %owm disciplinary work
load before them. [t IS nof uncommon
for them to have backlogs ofhundreds of
cases pending assignment while investi-
gators are Weloqhted down with active
caseloads, of 60°to 70 or more cases.
Board officials offered a number of fac-

From theOroog the Inspectar General, US Depart-
merta F*anan Humm Servjces. Wasrtngton, DC.
J Kin ey IS nov wittl the Heum Cue Financing
Administration, Washin éon. DC. .
Report requiests to Odea of the ms#ector,GeneraI
S Department ot Heath and. Human Services, 3
I|<nudt§ rear\]/v ence Ane SW. Washington. DC 20201 (Mr
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tors that have contriuted to this. Not
only must they regulate more profes-
sions, the¥ must also deal with a rlsmg
number of cases due to an increase |
consumer complaints, more active law
enforcement involving physicians, and
mandated reporting™ of” malpractice
cases In some states.

LITTLE RISE INBOARD RESOURCES

In response to their expanded re-
sPonsmlIltles and work loads, nearly all
states, have been raising their fees In
recent years. In most states, medical
board revenues derive entirely from
fees !mPose_d bn physicians. Two thirds
of this Tee Income Comes from renewal
fees paid by licensed physicians. The
remainder 15 from fees charged to those
seeking licensure on the “basis of a
license'held inanother state or endorse-
ment of a certificate received from the
National Board of Medical Examiners.
Boards are typically part of the state
budget ;)rocess and Subject to the same
budget r¥ and personnel controls as
other stafe agencies.

Renewal fees, usually good for two to
three years, have incréased from an
average annual level ofabout $31in 1979

1

to $51 in 1985. (These data were qb-
tained from an,nu?l reviews doneg¥ the
American Medical Association and from
a State-by-state survey_conducted by
the Officé of InsBector General.) How-
_ev?r, they have barely kept pace wﬁh
Inflation.”"Moreover, nany ‘state boards
are not necessarllcy allowgd to spend all
the money they collect from fees. In-
stead, thiS money goes into the stated
general revenue funds. ,
Severe budgetary constraints are
precluding boards from enhancing the
number or quality of investigators and
from taking better advantage of com-
uter technolqu that could improve
heir productivity. Laborioys and costly
Procedures geared to quieter times,
ong since past, contribute to the time
and complexity of internal review and
due process hearings.
. Combined, these'factors leave boards
in_an_extremely vulnerable position,
\r/wth mvestlgﬁaéolr atnd I%dmmé%teratl\r/e
espurces well belowthe level neces
() ﬂan etﬁe obm{)g}ore,tl!\em e?%é/
tively, Thus, although medical licepsure
and discipline 15 about a $50 million a
}/ear enterJ)rlse, man%/ board Offlﬁl,als
feel as though they can make only lim-
Ited progress in improving their ficens-
|n([;,and disciplining performance. (This
estimate Is based on a 50-state survey
g?QIe) by the Office of Inspector Geri-

INSPECTOR GENERAL'S ROLE

Inthe Jast few years, the mvolvem%nt
of the Office of Inspector General of

US Department of Health and Human
Services (DHHS) ina number of activi-
ties made it mc_reasmgly aware of the
limitations within which %tate medical
poards were operating. The Inspector
General,bl,?_tcha](gec?, oy Iﬁ\]/v I\\I/IVI(E] the
responsifility of policing the Medicare
aQ(P Medlcalg prggramsgfor fraud and

abuse. o
From the scandals involving fraudu*
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lenl medical credentials from two Car-
Ibbean medical schools, it became ap-
parent that the credentials verification
capabilities of most states might be
seriously flawed. Because ofthe Orfice of
Inspector Generali role in prosecuting
criminal cases and imposing exclusions
on hundreds of health care providers, it
was also clear that communication be-
tween those in a position to Witness
unprofessional practice and those with
the authority to do something about it
was. Inadequate. In many cases, Infor-
mation abou% R}ra trﬂoners with recur
rent fases 0 enayior or malprac-
tice H}rever reached medical boards,

The Office of Inspector General be-
came aware of loopholes, through which
oor health, care providers could slip.

any physicians "under mvestrgatr n
would vo untarrIY surrender their [I-
censes In one State and then would
continug practrcrngn medicine b movrng
to another state where they also had
license. Ungder current law, the Office of
InsRector General found that it had no
authority to exclude these physicians
from Medicare and Medicaid partrcrp
tion except in the_ state in which the
license h d been initially revoked or
suspended

iven_these developments, our re-
sponsibilit dy for financially enaIrzrng
and excluding from Medrcarean Medi-
caid artrcrpatron health care profes-
sionals who have committed fraud or
abused our programs and beneficiaries,
the Inspector™ Generalb Office con-
ducted a program In gectron Its, pur-
pose was to hélp DHHS and other inter-
ested parties garn a broadly based and
up-to-date overview of state medical
licensure and drschhne and to recom-
mend possible solutions to alleviate
problems we discovered. The study spe-
cifically examined pressures being ex-
erted on Ircensure and drscrplrne pro
cessefsfet e ch an%cs] taking place, and

th er Cts pein |

ne study ace between July
1985 and March 1986 and involved vrslti
to 14 gtates where we met with medica
board officials and many others, includ-
Ingre resentatrvesof edical societies,
hospitals, and eer review organrza
trons gPROsX e al ohad telephone
discussions with medical oar drrec
tors in another ten states, and met with
rePresentatrves of the Am ericat} Med-
cal Association, the Federation of State
Medical Boards FSMBP the American
Association of Medical Colleges, the
Educatjonal Commission for~Foreign
Medical Graduates, and other major
national organrzatrons concerned with
medical licénsure and discipline. Alto-
?ether the states we visited or had
elephone discussions with account for
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72% of the physicians licensed in the
United States.

While our study addressed medical
Ircensure and drscrp ing, this brief artr
cle focuses only on the atter It provides
an overview of the studyh m”jor find-
Ings concerning medical discipline and
thén offers a few concluding observa-
tions and recommendations.

OTHER FORCES INFLUENCING
BOARDS

Boards have had to contend with in-
creased work loads and resf)onsrbrlrtres
without a concomrtant rea |ncrease in
resources. Ther are severa ot ersr
nificant factors that have played a role
states' abilities to license and discipline
physicians.

Foreign Medical Graduates

First among these is the factor of
forercgn medrcal graduates (FMGs),
about h o % are Americans,
There haveaways een foreign medical
schogls for American studentst attend
and forergn medical students who were
Interested In doing their residency
training in the United States, Largely
because of the discovery of “phony toc
tor” networks and the stablrshment of
proprretarﬁ foreign medical schools
geared ) S crtrzens in the Carrbbea\
asin state oards pecame Increasingly
mtereste Ir. the adequacy of education
received gFMGs As ore state board
executive Qlirector said, “The quali r\)(
the educatjon being recervedb F Gs
IS @ much bigger jSsue than t]
credential one: It Is anissue that Is Iess
within our controL And one that is not
confrned to the Caribbean schools.”
While they noted that there are a
number of excellent foreign schols,
board officials stressed that many ofthe
schools especially the newer ories, are
ar |nfer|or to US and Canadian medical
s% ools, which under 0 afcredrtatron
expressed ? o ar concerH
abo trnade uae clinica trarnrn&; an
minimal admissjon requirements. 11
Meanwhile, the number of FMGs re-
celving initial state licenses was rising,
from 3131 in 1981 to 4753 in 1983 Thrs
represented an increase from 16.6% to
23.1% of all those recervrn? |n|t|aI II-
censes. Although this level was well
below the peak Vear of 1973, when 7419
FMGs (44.5%) were granted initial li-
censes, the resumption of growth con-
tributed to the uneasiness being felt by
many state board officials. (Licensin
data’were obtained from the America
Medrcal Association.)
While many have been questioning
the aded]uac of educatron received by
the tederal governmenthas con-
trnued to subsidize some FMGs? eduea-

Iron b rantrng US Dep[artment of¥
Educatiori and Veterans Administration*
loans to students attending questiona-
ble forergn schools. In'Addition, Medi-
care_funding for residency training of
FMGs (as well as graduates of US medi-
cal schools) continues.

Because” of these_concerns, boards
began devoting significant resources to
addressing the a equacy of education
received By FMGs. In fact, a few |taIes
Ssuch as California, New York, and Ne

ersey{ have visited foreign schools to

assess their quality. By 1983and 1984, in
the states accounting for the %reat ma-
jority ot practicing physicians, in the
Unrted States, the’ licensing of FMGs
had become the nPr mier policy issue
facrng the state ercaI boards; DISCI-
Prne which tg ically accounts for two
0 three {imes greater expenditures
than licensing, remarned an area ofcon-
cern but Was overshadowed by the
FMG problem.

Changed Public Perception and
Malpractice

In recent years, public perceptron
about the adeq uac¥] ot board discipli-
nary actions has |fted Newspap er
exPoses have_berated boards for not
better protectrn the pubhc Headlrnes
scream, “Doctor uh |ms ButN
State Hearing,” {Chicago_Tribune, May

10,1982, l)and octorsPr ctice While
Wheels Tim* (DetroitFreePrat, Art)rrl
1, 1984, p. 11a). ghe Detroit Free Pritl’
examrnatron was a particularly exten-
sive one. It led to a seven-part report
?ublrshed betweenA ril 1and 8,1984 I)l

his has placed a Jot ct pressure o
boaﬁdst examr e err racfrceé

t e edjtor Ot the Jour-
nal cf Medicine, Arnold Reiman,
MD expressed this view I a March
1985 editorial: “All the evidence sug-
%ests that mostifnot all the States have

een too lax—not ton strict—in their
enforcement of medical professional
standards.”

The pubIrc IS aIso frustrated with the

Ogth of trmet t due process tak es,

blames hoar sfor raggrn g their
feet* on cases. As one high-level official
noted, The Publrc perceives that bad
doctors shouldn't be ractrcrn% medi-
cine, but we must give these doctors due
Phrocess Not everyone understands

Physidanf statys in society has also
heen eroding, partiallyas a result of the
liability crisls as it rélates to malprac-
tice claims, Many Americans’ view of
physicians hasshifted from reverence to
quéstioning. Indeeq, a large number of
patients who feel they™ have been
Wrong ed by physicians fiave been will-
Ing t0 litigate in Increasing numbers,
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with higher dollar awards made
courts a%d the skyracketing cost of Irz¥
bility |nsurance AII of this has put
renewed pressure on state medical
boards to “weed out* bad doctors.

Organizational Changes

Boards have experienced other si
nificant changes In recent years in addi-
tion to rising work loads greater than
the resources to deal with”them. Both
the organizational structure and size of
boardS have changed. While in 1969,
only 16 boards were housed uner the
aegrs cfacentral age ncy currently 3l of

thémare. This has both agvantagés and
drsadvantages Whil e underthe aegis of
a central ag encrv board has greater
protectron dgainst lawsuits that have a
chilling effect, but may have a harder
time .competing for Scarce resources
than it it st]ands al ong

Boards have broadened their base
with nearly all boards now havrn%
least oneo twono] %/sr an members,
whereas one halfhad ngne n 1965. The
Brze of boards has also Increased, with

oard membera finding It necessary to
devote considerably niore time to’the
role than did their predecessors at
greater personal sacrifice to their own
practrces Paid an average per diem of
about $50, these members are typ-
|ca my appornted b}( the overnor for
terns of three to SIX years. Int e more
populated states, bodrd members often
spend at Ieast 30 days per year on hoard
business.

STATE BOARDS; RESPONSE

State hboards have reacted to bur-
geonrng work loads and ressures Re
ently, “states have stren de
Investigatory powers of boards for |n
stance, the %rantrn? cl. sub oen
ers?1 expand err |sc|p %rg
authorities (most. notab b the a t
rization to immediate sspendp
clans posing a -dear esen
?er*to the public); wrdened therraccess
0 disciplinary actions taken in other
places through mandatory reporting
aws); and broadened the grounds on
which they can take disciplinary action.
The latter aevelopment, following an
earlier wave of such activity in”the
1970s, has led t moredetarled pecrfrca
tions of unprofessional congluct, cover-
Ing such matters as sexual abuse, In-
competence, and violationsofcontrolled
substance [aws. Since 1982, at Jeast 20
states have amended their laws to
clarify the grounds on which physicians
can be disciplined.
mbtates' responses to overworked in-
vestigators .and board members have
focused mainly on ways of easing the
burden on board members. Among the
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1962 1963 1964

Trtnds in Ml«ci*d o 195003 o tut~ diSopHAVY
actions from 1982 through 19W. éourc* F*O diion
of Shit* M*Cical Bonds.

changes instituted are aIIowrng hoards
to draw on the work of hearing off |cers
f0 delggate the conducé of heann o
Indjvidial members, and to hire medica
or Iegal consultants to help quide the
use cfinvestigator resources In Colo-
rado, a change thdt splits board mem-
bers trme between mcLurrE/ and hearing

panels appears to be especially promrs
Ing.

Incidence of Disciplinary Actions

Over the past few years, the number
at disciplinary actions taken against
physrcrans hds been increasing. Na

onal tabulations made b(y the
reveal an increase of 62% In actrons
Eexcludrng simple admrnrstratrve ac-
1ons), from 953 in 1982 to 1540 1n 1984
(Fi ureg (The numbers used for 1982
and 1983 are unofficial FSMB fiqures.)

However, a closer look af the Figure
indicates that the most serious actions
such as revocations, suspensions, and
probations, have not grown nearly as
much as the other actions, mcreasrng
only slightly from 600 in 1987 to 788
1984, This has occurred despite the fact
that approximately 15000 to 20000 new
ﬁ]h srcrans enter practrce each year. The

IScellaneous of tier-2 category ac-
counts for the bulk of the Increase and
Incluces re rrmands censures, .and
t( % reements, | deed it IS

e that the Increas |nt |scatesguonv
IS even greater than the FSMBs
mar sugcfests because many stipu-
lated (or Plea bargain) agreements are
made on.a confidéntial basis, with the
information not reported to the FSMB

Some gbservers have dismissed these
second-tier actions, which_ are often
handled In |nformaI proceedings, as be-
|n% relatively inconsequential In actu-

however they are often qurte SIg-
ni |cant and ma%/ involve a_voluntary
surrender of license for a period cftrme
or a restriction of prescnptron priv-
ileges. Moreover, these actions repre-
sent a practrcal response py boards
faced with insufficien |nvest| tory re-
sources and the memor% e man
costIK 0ases that have lingered durin

earing and judicial process for
years whrIe the physician involved has

H r\ L glprércuce uniurvinaurija

ed many serious casesand '
has permrtted manrt]/ physrcrans to con-
finue p ractrcrn? 0 would otherw.se
have lost their Ticenses.

Types of Violations

The mapproprrate wrrtrng of pre-
seriptions 1s brv far the most common
vroIatron on which drscrplrnarv actions
are based, accounting for abou one af
of all actions, taken™ by state hoards,
These are serious mattérs involving not
onIy excessrve or unnecessary prescnb
mpo drugs fo patients, ut ISo unl aw

distrigution to drug |cts. They
are also the easiest kinds cf cases for
Investigators . to develop, especially in
states With tr| |cate escrr tr nIaws

The second pe of |o atron IS
the self-abuse of dru s and/or aIcohoL
In most states, this category IS expand-

9 both in apsolute an o orti nate

erms. Thgether with overprescribing,
5 a counts for three fourths or more Of

| disciplinary actions,

Throughout the nation programs de-
signed to he|p impajred physicians have
beenexpandingand recervrng increased
attention. Typically these programs are
run by medical socjeties or other private
orgarijzations. While the exact ap-
proaches vary, they agenerally Involve
roupsessrons signiedagreements stip-
uIatrnog the terms of participation and

/\

perrot c morrr]rtorrng to ensurdehthat par"tr'
Itipatin sicians are adherin
greenienl. < Ui

the agre ts. Some programs,

as the one in Oregaon, Stress |npat|entv

care, while others focus on outpatient
treatment

While these programs have been gen-
erally well received, they have met with
somé criticism. and skepticism, Some
Interested parties are concerned about

hysrcrans being {reated too sv]mpa
r étical g/forbehavrorthatcan benarm-
ul to théir patients. The result in some
states has been a tightening of monitor-
mgpractrces% a doser examination of
responsibiljties, these programs
have to report violations to the poards.
Since a substantial number of physi-
crans have enrolled in these rograms
voluntaril ey without any hoar |nvove
mentg ISsue of repdrting violations
to the boards has become an especially
sensitive one because ph srcrans signed
up with the understandin tgt at their
partidpation would be confidential.

The remaining types of violations un-
derlying disdplinary actions cover a
widé range. Among the most promingnt
are cases mvoIvrn%convrctron for a fel-
ony or fraud. Much less prominent are
cases involving Incompetency or sexual
ause, which are among the’most diffi-
cult kinds of cases to dévelop
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The minima] response in the areq of
Bhysrcran Incompetency IS placing
oards inan increasingly untenable po-
sition as the incidence”of malpractice
cases.and public concern about the im-
plications of these cases increase. As
noted before, it is moreasrn%ly believed
that boards can and should do some-
thrn about this situation.
thtfo, the minima] response to
date7 At least three factors seem to be
mvolve gl ) the co rElexrt){ Ogth and
cost of cases concerning alleged incom-
petence, even where 3 ma Ipractice
judgment has been rendered; gZ) the
sulfstantral burden ofo/rooftha ndsto
call for ‘dear and con mcrng evigence
rather than the “preponderance of evi-
dence*; and (3) t e consrderable varia-
tions among sp siclans  th mselves
about what constitutes accepta le prac-
tice in many facets of medicine. One
hoardh executive director summed up
his frustrations in this area by noting:
We ust cant ?eem tg do anything with
aI ractice. | fact, we've never ﬁrr?gh

|n r}IIactr nBaseéon malpractice. It
roun1 SN0 Ve e
ere craecasF
wetend fol00 or discipli
nary action.

Yet, inthe course ofaddressing rising
maIpractrce Costs, some states dre tak-
% Initiatives that, could prove to pe
consequential, Particularly noteworthy
are two amendments Wiscansin made in
?85 to its medical roractrce ct.One
allows for a court finding of physician
negh'gence in_patient cu@ to sérve as
condusive evidence that a physician Is
?urlty of negb'gence of treatment This
rees the boar from the need to hold a
probable cause earrn% in such cases
Another more srgmfrc nt amenament
provrdes the board with a lesser burden
ofproofindisdplinary proceedings, one
that calls for a “preponderance of evi-
dence* rather than ‘dear and convinc-

In
%fso oet note are laws in Calrfornla ang
Ore] on thatauth orrz boards to compel
gsrcran 0] take ac |n|caI competency
examrnatron Ifthere is reasonable cause
to bebeve that his or her skill level is
Inadequate. The California effort allows
a physician two chances to pass an oral
examination conducted by apanel oftwo
physicians. The Oregon’ effort, under
war( for a number ofyears, may involve

ama
oranot erbas

ora) or written exaninations, but gen-

erally employs the latter because they

offer a firmer legal basis for subse-

guently denying & bcense or imposing
isdpline.

Source of Disciplinary Actions

Earlier we mentioned that during the
past few years, the number of consumer
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complaints received by boards has been
rlsrng often durte substantralh( The
reater visibility of boards and the es
ablishment of toII free complaint bnes
in some states have contributed to this
development.

These _consumer complaints, ~to-
gether with Information provided by
?overnment agendes (mainly law en-
orcement agendes), account for most of
the drsch nary actions . eventually
taken by boards. Strikingly few such
actions first come to a hoardb attention
asa resuIt of referrals from those who
would most naturally make referrals
and who are the most qualified to make
referrals— medical . sodeties, PROS
health care Institutions, and Individual
nealth care professronals The reason
for this seems mostly to ftgm r’m a
lack ¢t an aff |rmat|ve egal duty to im-
Bort Individuals and from the fear of
eing sued for reportrnri someone,

The SecretaQ/ cf Health and Human
Services, Otis Bowen MD, released
our report when he addressed New
York nrversrt¥ graduatrng medical
class onJune 5,1986. He noted the lack
of referrals made by health care profes-
sronas and urged Students, “Speak up
when ){Vou see poor medicine being prac-
ticed. Not to do so Is to render g grave
drsservrce to patientsand the proféssion

Ike*

Board officials, when commenting on
thrs situation, often pointed to the

PROs as, an, especially_unproductive
source of information.” The' followin
comment from the executive director 0
the hoard in a heavily populated state
would Probabl ybeen orsedb man)wat
his colleagues across the country
getver Ii tIefromthePROs The}qtake
are cf their own problems In-nonse
until they get outofhand We should be
ettrn*g a lot more Information from

Aware that much im tortant mforma
tion Is not being passed on to boar a
many states haernrtrate gande
ortightened reportrnPIaws The major-
Ity 0f states currently have reportrng
[aws. Since 1982, at least 17 states have
taken action to reﬂurre reporting. (An-
nual reviews by the FSMB_ serve as a
hasis for this “and other information
concernin changes In state licensure
and drsorp Ing aws Most of these laws
focus on hospitals. They usually require
hospitals t0 Inform “hoards” of "any
ohanges in a physician!} staff privileges
or (i some states) of any resignations
from the staff. A growirig number re-
quire the reportrn%ofmalpraotrceéu g
ments or settlements, often 1f th
ceed a certain amount (eg, $100 0 |n
Georqra $25000 In New Jersey, $30000
in CalifomiaX A few states have laws

that direct mdtvrdual ractitioners to
report poor performance.
evertheless, rePortrng laws have
not_ had the expected Impact. When
askrng why, one often hears reference to
the "brotiierhood of silence,” an Inher-
ent resistance to reporting onei peers,
Another reason often cited is a fear of
legal liability, even in states that_have
ranted criminal and civil immunity o
0se who report information in good

faith.

Information Sharing

States now provide the FSMB (and
thereby other states) with re%u a re-
Ports on disciplinary actions t %ly %ve
aken. 1b1s ‘represents considerapl
Progress com ared with the situation
W0 to three years ago

However he extent of the actions
regorteb varies from state fo state.

Many boards do not report licensure
denrals More, notably, many do not
regort ier- 2 drscr Irnar actrons If they

not Involve a formal hearing or were
|m£osed with the_understandi nrg that
would be confrdentral The ration-
ale or holding hack on thesg cases. is
that confidentiality or lack of publicity
were key to the agreements that er-
abled disdpline to be imposed without a
formal hearing. Yet, the failure to re-
pOrt such cases means that other states
are prevented from obtaining informa-
tjon that could Prove to be important to
them iTa distiplined physician relocates
to theirjurisdictjon and practices on an
unsusoectrng public.

Furthermore, from state to state and
even within states, there are consjder-
able inconsistendes in the type of disd-
plinary aotrons taken in relation to the
oharges and even in the meaning of the
d| frerent types of actions. The FSMB

has promo ed some consistency by es-
tablrshrn a standardized coding system

or the di ferenttXPes ofviglatioris that
0ards use Inreportin t eir actions to
1teFSMB Untortunatel fln states
all touse 1t or use It irreqular eavrng
It to the FSMB to choose what appear
to be the most appropriate code. To
foster reater consrstenc within the
state alifornia developed a manual of
linary quidelines and model disci-
|n ry orders a number of years ago,
and regularly revises it to eep pcoe
\évrth dravelr()}| dmetntts) Ihe F Belfa 0
evised and distriou

re Silartgon o aGurd%ook on Medrc§

WhrIe the FSMBb data hase serves as
the primary vehide for the states to
keep abredst of disdplinary actions
taken in other states, follow-up commy-
nication among the states themselves is
the means for obtaining more detailed
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.Info-mation concerning the specifics ofa
ease. In this context; substantial and
effective.information ‘sharing is berngf
achieved through the mailing of find
board orders onacase through informal
networking among board investjgators
and administrators. Where probléms in
gaining access to information have oc-
curred, they have concerned cases still
pending formal board action or tier-2
cases I which the action was agreed to
be confrdentral
|na lly, within the states, boards typ-
ically nform medical societies and Meg-
icaid state agencies ofall formal discipli-
nary.actions. They are less likely to'do
so With respect to'other entities such as
PROs insurance companies, and oer
tals. Most do not actrvelg inform t
%enera public or the medical commu
Ity of their actions. However, a few
boeanrds such %s FIorrdzCat%m rer%;rrr]learlg/
Ity disciplined physicians In new:
letters ublrs ed btpth)e boar medrcal
socrety, or other parties, believing that
Publrcrzrng the information has preven-
ve value

CONCLUSION AND
RECOMMENDATIONS

We have shown how hoards have been
confronted with increased work loads,
Inadequate financial support, and many
coanrctrn ressures. Yet therrabrlrty
toactas ne essary Ispredicated ontheir
resource level. Accordrnrlqu we believe
physician license renewaf fees should be
S ataléavel sufficientto sub ortex an-
sion and_ improvement of the enforce-
ment activities of the boards. (A recent
report by the Public Citizen Health
Research Group called foran increase in
gnnua ph¥src|an renewal fees to af least

é e.money orn([; to

en tification and |scrpI|ne of doctors
wh oarerngo dtentorot erwrseprac
tlcde edicine.”) These "fees
shoufd be dgdrcate to board Fctrvrtres
and not be diverted o general revenue
funds. At the end of 1985, the average
annual renewal fee rose to $51. a level
tﬂatlgaéely kept pace with inflation in

e

Of the issues previously addressed,
the boards’ inability to help ahate the
flood of malpracticé cases Is the most
troublesome. In recent years, the smal
Increases in funding made available to
boards have often been made with the
expectation that boards, would help
stem the tidlal wave ofcases. Some ofthe
recent Initiatives have been noted: how-
ever, without doubt, the publich expec-
tations have been rising much faster
than hoards have been able to resPond

Medical maIPractrce that 1S not rec-
trfred IS a twofold problem for American
society. Clearly, the safety and well-
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heing of patients seeking medical care is
thre tenred when mco?n etent Tt
clans remain I practrce—however
large or small their numbers. ‘We be-
lieve that the current IeveI of li rgatron
overrepresents the number of t\P
cians who perform negligently. No al
physicians who are sued or maI ractice
aré quilty of negligence or mrsconduct
In ot opinion. However, it is important
to eIrmrnate poor practitioners through,
ISCIP marP/actron whenever possibl.)
Addi |onaI¥ atients a higher
prices due 0 the escalatrnfg]; cost ofpre-
mrums and awards and the_defensive
medicine practiced to minimize the
likelihood "of successful malpractice
suits. Many observers aIso believe that
Incompetent physicians also unngces-
sarrIX add brIIrons of doIIars annually to
ationb health expendjtures.
Ina speech read before the Amerrcan
Medrca Assocratron %

Bowen, M efrrst h srcran
to be the Secretar of Health andH
man Services made It clear that the de
velopment of an effective system of
medical drsdrt)hne is crucial to'a resolu-
tron ofthe nationb malpractice problem:

We cannot expect Amerrcana to endo se an
so tront temaPractrce |ssu1eH
esst eceana estron t
e [esponsii
e |n ur contn ute
trc e then do not
egrsa ereIre

For boards to play an important part
in addressing this problem, 1t Is dear
that there must be substantral changes
inthe legal fqroun rules governrngtherr
handling ofmalpractice Cases. The fear
ofbeing'sued has had a chilling effect on
reporting of Incompetence.” Perhaps
states should consider ways to limit the
liability of those makrn ood faith re-
ferralsatthesametrme att ey create
affirmative leg aI dutiesto rfé)ete rofes

fronal misconduct or Inc fg/
ess ea antecrh tho
potential litigation 1s t efattat the

resources available to boards must be
increased. At present, most boards Jack
suffident resources to devote serous
atention to such cases without jeopar-
dizing their other disdplinary and |-
censing responsibilities. We are hopeful
that an increase In renewal fees, which
boards are allowed to keep, could help
eliminate this Problem

We In the tederal government ¢an
provide some help in inproving medical
disdpline efforts without undermrnrng
the Central state role in this arena. On
form of assistance we._can provide Js to
assure more affirmative action within
our own domain. That IS, we can help
ensure that PROs and Medicare car-
riers provide more extensive and timely

serve

reporting to state medical boards of
¢ases Involving physrcran misc gnduct or
Incompetence.” In” fact, based on our
report, Secretary Bowen has directed
that regulations’ and instructions in-
tended fo foster this objective be devel-

pAnother potentially significant form of
federal assistance Is Tepresented by the
Medicare and Medicaigl Patient and”Pro-
gram Protection Act FSHR L868X passed
the US House of Representatives in
1985 in response to concerns about physi-
crans bern% sanctjoned in one' state and
then moving their practice to another
Btate ParaIIeI legis| tron gS 13231) IS
ern? considere rnt eU Senate an
wide cy suBgorte (The Medicare and
dicaid Patient and Program Protec-
tron Act farled to be enacted by the 99th
Congr utvveexec It 10 be
rerntrod ce rnt IS upcomrng Session.
Passage ofthrs Iegrslatron Would dose
manyexrstrn% oes facilitate more
ent sanctionin

an
promote more exte%srve and effective
sharrngofdrscrplrnan{actronamongthe
states and D would Provre
muc -needed vehrde for Tostering (L
further and more timely reportmg 0
drs%plrnary ctions to & central d&ar-
Inghouse, (2). more, extensive nation-
wide distribution of information on suich
actions, and (3) more consistent defini-
tions ofthe type of violations committed
physicians. This last issue Is impor-
tant vihen one consrders that currently
there Is total redprod t}/ among states
for licensing, but not for disdplinary
decisions.

The federal governments reliance on
state medical "boards tq provide the
front line of protection for millions of
Meglicare and Medicaid patients creates
an Important stake in the improvement
by the mdrvrdual state regardrng btate
medrcald (eAerrrto partner-
ship |nvo vrn federal and state govern-
mentand th em dical ro essron IS vital
ITwe are 0 acce erate sustain prog-
ress in this direction.
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between the US Department of Health and Human Services
and the states, foster improvement in the centralized report-
ing and distribution. of disciplinary action information, and
stimulate more consistent definitions of violations.

In their recommendations related to the needs of the state
boards, the authors echo and reinforce views Ion? advocated
by the federation and the hoards themselves, The federation®
development/and active promotion of A Guide to the Essen-
tials 0fa Modem Medical Practice Act* which in its current
edition has influenced the medical practice acts of over 20
states in two years, and its resolutions on hoard status and
powers' have contributed significantly to a recognition of the
need forttafe action insupportofthe boards. The federation”
recent, publication of A" Mode| for the Preparation <f a
Guidebook on Medical Discipling? and its ‘annual public
releases of state board dISCI{) inary action summaries have
called attention to the gmp_or ance of consistency in discipli-
na%{processe_s and definitions,

e federation™ most important effort, however, has been
the development of the Physician Disciplinary Data Bank
(DDB), the nationb preeminent system for collectln% and
distributing information on formal disdplinary actions
by state boards and others against thsmlans.' The DDB can
be traced to 1915, when 19 board actions were reported in the
first issue of the Federation Bulletin (Mont I%/ Bulletin
1915;L4-5X Though disdplinary data were submitted to the
federation only sporadically by state boards for many gears,
thousands of actions were reported in the Bulletin before
1971, when the Monthly Disciplinary Action Report was
introduced. From such engnnln sgrew the computerized
and highly sophisticated DDB of today, which has made it
almost impossible for a physician formally disdplined by one
jurisdiction to go undetected by another in which he may hold
or seek a license. . _

_ The federation has also actively supported federal Ieglsla-
tion_to assist state boards in their dlsdplmar}{ efforts. It
testified vigorously in favor of those sections of the Health
Care Quality ImprovementAct of1986, recently signed by the
President, that protect good-faith peer-review” activities,
mandate the reporting of malpractice, hospital pnwlegmg,
and state dI_Sdp|InaI’¥ data, and call for a central data
reposnor?f (Title IV, Public Law 99-660). Fbr from perfect,
this legislation, thoughtfully implemented, can advance cur-
mttrends, nmvide 5|?n|f|cant assistance to the state hoards,
and enhance the efforts of the federation.

As fundamental as the recommendations made by Kus-
serow et al are, itshould be noted that other specific steps are
called for. Mandatory reporting to boards exists in one form
or another in all but three of the licensing jurisdictions
responding to a federation survey*"" Though mandatory
reporting should be broadened to include more sources of in-
formation ina number ofjurisdictions, it is a clear-cut trend.

JAMA. Feb 13.1987— Mt 257. No. 6

aken --

However, enforcement of mandatory, reporting has been less
than adequate and should be improved, Obviously, liability
Plptectlon should be offered those reporting to boards ingood
aith. Forty-two licensing jurisdictions report having some
such form of protection now.**" It should be provided in all
jurisdictions for all good-faith reporting, not simply that
required by law. Board members, hoard staffs, and others
serving the boards should be provided legal immunity and
indemnification for good-faith actions taken asaresult of their
board responsibilities. Efforts must also be made at the
federal level to provide effective protection from federal suits
to board members performing their duties ingood faith under
ste%,te_ltaw aswell as to those engaged ingood-faith peer-review
activities. ,

These points made, it must be emphasized that Kusserow
et al deserve con%ratulatlons for their fresh documentation
and restatementotthe challenges facing the state boards. The
federation is encouraged that responsible federal officials
have listened so attentively to the boards and have gained an
appreciation ofthe difficulfies with which the boards deal ona
dal|?/ basis. Inthe long run, this clearer u_nders_tandlng must
%on tr_|bute to improving the environment in which the boards
unction.
~The success of efforts to improve medical discipline will
finally depend, of course, on the funding, staffing, and
authority of the state boards. These can only come from state
legislatuires willing to act responsibly. The appeal of Dr Col-
wellin 1913, the work of the federation and the hoards over 75
years, the concerns of the Rubllc and the media, and the
recommendations of the authors all come back to the same
critical point. Those who sit inthe legislatures of the various
states must recognize that the effective regulation of medical
Bractlce is in their hands. The work cf the state medical

oards will always be a direct reflection of the will and
purpose of the state legislatures.
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State Medical Discipline: Defects and Hindrances

In 1913, a year after the founding of the Federation of State
Medical Boards of the United States, N, P. Colwell, MD,
secretary of the American Medical Association™ Council op
Medical Education and an original fellow of the federation
writing inthe first issue ofthe federation” quarterly, stressed
the need of the state medical boards for improved medical
practice acts, adequate funding and staffing, increased legal
authority, and effective communication amon% themselves
regarding unfit practitioners. The state boards, he said, “have
striven valiantly against almost insurmountable obstacles Lo
do their full dut¥.. .. The important Uung is for [them] to
recognize the detects. .. take stock of the hindrances, and
altogether, through the Federation of State Medical Boards
... press the campaign for betterment" . J

“Seealso p 820." box

For 76 years, the federation has OPr(essed. the campaign for
betterment in meditnl licensure and disdpline. In its publica-
tions and educational p_roPrqms,_ in every professional and
Pubhcf_orum opentoit, in legislative ballsand the media, the
ederation has hammered at the defects and hindrances de-
fined byDrCo_I\_/veILTTlrou?h Its activities and services, it has
sought to facilitate the effective and rational re?ulatlon of
medical practice. However, while the concerted efforts of the
federationand the state boards, combined with the concern of
the public and the media, have gone alongway over the years
to stimulate dramatic gains in the effectiveness of state

medical disdpline, serious problems persist.

828 JAMA, Feb 13.1987—Vol 257, No. 6

In this issue 0f The sourna1, Kusserow etal* present an
overview of the current status of medical disdpling in the
states based on an examination of state medical licensingand
disd Ilnar>{ processes conducted by the Office of the Inspec-
tor General ofthe US Department 0f Health and Human Ser-
ViCes. Bearln% responsibility for regulation of the Medicare/
Medicaid systems, the authors see more effective state
medical disdpline as essential to their own efforts. They also
believe it would assistinreducing theinddence ofmalpractice
litigation, though theyare aware ofits limited potential in that
regard.* Their condusions demonstrate a recognition of the
many obstacles the state boards and the federation have
struggled against for years. The authors point out the ever-
increasing work load carried by the state medical boards, the
pressures on the boards, the problems presented to many of
them by inadequate statutes, funding, and Btaffing, and the
too-frequent failure of the medical community to report to the
boards physicians whose professional performance is open to
reasonable question. Haying elaborated these problems, the
authors call for higher license rereglstratlon fees, dedicated
board funds, and’ liability protection for those reporting
questionable physicians to the boards in good faith.

From a federal perspective, the authors recommend that
Peer-rewew organizations and Medicare carriers be required
0 report relevant information regarding physician perform-
ance to the boards. They also urge the adoption of federal
Iegrlslatlon that would close loopholes in Medicare/Medicaid
enforcement provisions, allow the sharing of information
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A major new federal law known as
the Health Care Quality Imﬂrove-
mentActof 1986 can radically change
— for the better — the credentialling
and quality management programs
of every hospital in this country.

The Act, which was signed info law
on November 14, 1986, provides sig-
nificant legal protection to both the
hospital and_physicians involved in
the peer review process. It also re-
quires health care entities and in-
surance companies to report practi-
tioners, who have been subject to
protessional disciplinary action o~
malpractice verdicts and settlements
td"a national clearinghouse.! _

All things considered, the Act is
unquestionably the most |mPortant
Rlece_ of legislation to date atfecting

ospital-medical staff quality man-
agement operations. Hospitals and
their medical staffs must therefore
take immediate steps to reap the full
benefits of this law and to position
themselves to fulfill the responsibili-
ties that it imposes.

ROVSIOns

There are two different immuni-
ties, provided by the Act, One is for
individuals who provide information
to entities, including hospitals, con-
ductln%professmna[ review activities.
The other is for individuals and enti-
ties who take professional review ac-
tions against physicians. o

~ The immunity for those providing
information to” professional review
bodies is very broad, A "professional
review body” is defined as a health
care entity or the governing body or
any committee (including” medical

staff committee) of a health care en-
tity which conducts Rrofessmnal re-
viéw activity, "Health care entities"
include hospitals, other entities that
provide health care services (includ-
IngHMQs orgroup medical practices),
and professional societies.

"Professional  review activity
means an activity of a health care
entity with respect to an individual
physician that either: (a) determines
whether the physician may have
medjcal staffappointment or clinical
privileges, (b) determines the scope
or conditions of such privileges or ap-
pointment, or (c) changes or modifies
such privileges or apﬁomtment.

The Act provides that any person
who provides information toa profes-

JANUARY 1987

ANTITRUST IMMUNITY
FOR HOSPITALS AND
PHYSICIAN PEER
REVIEWERS

HOSPITAL LAW
CHAPTER: AIDS

S JOHN HORTY 1967

sional review body regardingthecom-
petence or professional conduct of a
hysician snail be immune from lia-
ility in damages under anv federal
or state law unless the information
provided is false and the person pro-
viding it knew that it was false.

Professional review bodies and
other persons who assist them in pro-
fessional review activities are also
protected from damage suits so long
?skthe professional review action was
aken:

ED In the reasonable beliefthat the
action was in the furtherance ofqual-
ity health care;
(2) after a reasonable effort to ob-
tain"the facts of the matter;
_ (3) after adequate notice and hear-
g procedures are afforded to the
phﬁlman involved; and
ac

oo

A) in the reasonable beliefthat the
ion was warranted by the facts

known, axwuxdtuje?

Due Process Hearings
New Care Needed

~Th gain the full benefit of the
immunity provisions of the Health
Care Quali K Improvement Act, hos-
Pltals will have to make sure that
heir medical staff hearing and ap-
peals procedures meet the standards
set forth in the Act. .

In order to protect his antitrust
claim and its potential for large dam-
ages, the attorney for the physician
will always contend that the hearln%
and appeals procedures did not mee
the requirements of the Act. Hospi-
tals must be meticulous in seeing
that they do. Counsel should be in-
volved in hearing and appeals mat-
ters at the very beginning and
throughout.

The standards require notice to the
physician of the proRosed action and
a hea,rmP rior to the action becom-
ing final. The initial notice to the
?hyslman must state: (1) that a pro-
essional review action has been pro-
posed to be taken against the physi-
cian; (2) the reasons for the proposed
action: (3>that the physician has the
right to request the Rearing on the
proposed action; (4) any time limit
which shall not be less than thirty
days within which to request a hear-
ing; and %’n a_summary of the physi-
cian’s rights in the hearing.

_ Ifthe physician requests the hear-
ing, then he must be given notice of
the time, place and date ogotn%*]he "



Liable For Radiation
Therapy Service

From, time to time we have
discussed cases in which it seems the
hospital was held liable just because
the harmful occurrence took place
within the hospital'swalls. That seems
unfair, but it is the fact that under
certain circumstances courts will im-
Pose liability on the hospital, even
though no hospital employee acted
ina way to cause harm to the patient.

One 0f the |an| theories that sup-
ports this liabifity is the doctrine of
‘ostensible” or "apparent" authority.
A recent appellate decision in lllino1s
highlightsin dramatic fashion the ap-
plication of the theory. ,

InSztorc v, Northwest HOSfltaI,
496 N.E.2d 1200 (111 App. Ct. 1986),
the patient had undergone 31 radia-
tion treatments after a right radical
mastectomy in 1975 at the defendant
hospital. Between 1975 and 1978 fol-
lowing the radiation treatments, she
noticed a gradual loss of function in
her right arm.

InJuly and August of 1979 plain-
tiff undérwent sur%e% on her right
brachial plexus at the Oschner Clinic
in New Orleans. The performing sur-
?eon told her that it would take at
east a year to tell whether the de-
sired nerve regeneration would occur
and recommended a course of physi-
cal therapy for the plaintiff, which
she continued at the defendant hospi-
tal upon her return home. She re-
maingd under the care of her family
R‘hysmlan. In 1981, she returned to

ew Orleans and was informed that
her right brachial plexus had been
Permanently damaged as a result of
heoverexposure toradiation in 1975,

She filed suit against the hospital,
her famllyphysman and the surgeon
who perforined the mastectomy. The
defendant hospital moved for sum-
maryjud?m.ent claiming that there
was no relationship between the staff
ofthe X-ray department and the hos-
pital and, _consequentli/], no liability
should be imposed on the hospital.

The following facts with respect to
the X-ray department were undis-
puted: Thedepartmentwascomprised
of a %roup of associated physicians
operating under the name of"1G Ra-
diology” “and was owned, operated
and staffed by Dr. Irving Greenberg.

One of the physicians in the group

wa’in charge ofadministering radia-
tion therapy to plaintiff. Those physi-

cians had staff privileges at the ‘de-

fendant hospital; however, none of
ﬁhem,%/vlereemployed by the defendant
ospital.

AFIJI ofthe radiation therapY equip-
ment, including that used in treating
Blamtlff, was owned by Dr. Green-
perg, who was solely responsible for
Its maintenance, repair and calibra-
tion, The defendant hospital did not
receive any revenues from radiation
treatment” provided by Dr. Green-
berg’s group to plaintiff or to any
othér patient in 1975. In that year,
Dr. Greenber%,repelved payment for
outpatient radiation services direct-
ly from hlsgatlents. A technicianem-
P_oned by Dr. Greenberg advised pa-
ients of the fee and issued receipts
bearing Dr. Greenberg’s name.

The record also showed that the
X-ray department was located on the
main floor of the defendant hospital.
In order to reach it, plaintiff and
other outpatients had to enter
through the hospital'smain entrance,
proceed through.its lobhy, turn right
downa maincorridorand Bass through
asetofswmqm}gdoors labeled "X-ray
Department.” These doors also bore

Improvement
Act of 1986...

The Act goes on to set forth specific
conditionswhich, ifmet, will bedeem-
ed to provide "adequate notice and
hearing" to the physician who is the
subject of the professional review
action. [See Due Process Hearings -1

The Act also provides additional
protection by allowing defendants in
suitschallenging professional review
actions to recover attorneys’ fees and
costs ofdefense in the event that they
substantlallg prevail in the action.

‘It should be noted that the immu-
nity provided for professional review
activities is not absolute, The immu-
nit doesnotappIYtqapno_nsbrought
under the federal civil rights laws,
injunction or declaratory judgment
actions, actions by |governmental
agencies such as the Federal TVade

the names of Dr, Greenber?,and his
associates and the designation "De-
partment of Radiation hera?y."
The same X-ray department Served
both inpatients and outpatients, and
appointments for radiation therapy
for both types of Batlents were ulti-
mately scheduled by the same techni-
cian who was emplayed by Dr. Green-
berg. There was no dress code or
other manner by which patients or
the qeneral public could differentiate
employees of Dr. Greenber%’s gr_ouP
from other employees in the hospital.
The trial court granted the defen-
dant hospital's motion for summary

judgment. The plaintiff appealed

that decision.

The Illinois appellate court ruled
that even where there is not an ac-
tual agency relationship, hospitals
may be held liahle forthe acts ofinde-
pendent physicians practlcm? on the
premises. The court then nofed that
several other states have adopted the
"apparent agency” doctrine to pre-
clude the entry “of summary judg-
ment under circumstances wherea
Rersqn, like the plaintiff, ]goes to a

ospital, which holds itselfout as a
full service |_nst|tut|on_offer|nft]; a
range and variety of services such as
radiation treatment, under the as-
sumption that such services are, in
fact, being provided by the hospital.
These decisions, said the court, “have
been based upon the presumption that
when a person goes to a full service

contnutd 0%9* *

Commission (FTC), or criminal pro-
ceedings. The immunity also does not
apply fo actions brought by non-phy-
sician practitioners, such’as podia-
trists or chiropractors.

Even where the immunity would
otherwise appI%/,, the immunity can
be lost if the action was based on cer-
tain improper motives. For example
professional review actions not hased
on the competence or professional
behavior of the physician, such as
actions based on the physician's af-
filiation tor lack thereof) with an
professional association, his fees, ad-
vertising, or business solicitation
methods, his affiliation with HMOs,
or the fact that he is paid a salary
are not protected by the Act, Nor are
any actions taken by professional
socleties under investigation by the
FTC for anti-competitive practices.

Theimmunjtiesprovidedunderthe
Act are effective for suits brought un-



der federal law based on Brofessmnal
review actions taken su seguent to
November 14, 1986 — the date the
Iegllslatlon was signed into law. They
will also apply toactions brought uri-
derstats law in most cases after Octo-
ber 14,1989. However, the immunity
can be apgllc_able to state court suits
before 1989 if the state "opts~in" to
the'new law. The state can alsp "opt
out" by relectlngmmumtgprowsmns,
but if'it takes no action )
the immunity provisions_automati-
cally apply to'state law suits as well.

SEQUREMENTS

In addition to pfpviding immunity
for professional review actions, the
Actalso requires reporting ofcertain
actions to the Secretary of Health
and Human Services (HHS), and to
state hoards of medical examiners.
Specifically, health care facilities are
required to report to the medical li-
censingboards intheir state, any pro-
fessional review action that adverse-
ly affects the clinical privileges of the
thsmlan for Iongi.er_than 30 days, or
hé surrender ofclinical privileges by
aphgsman while an investigation re-
|lated to possible incompetence or im-
proper professional conduct is under-
way. Similar reports are permitted,
but not required, in the case of ac-
tions taken with respect to non-physi-
cian practitioners. The state licens-
ing boards are, in turn, required to
report this information to the Secre-
tary of Health and Human Services.

he failure ofa health care facility
to report an action that would other-
wise be required to be rePorted, must
also be reﬁorted by the state board to
HHS. If the health care facility fails
to report when required, it will lose
the immunity protection provided in
the other portions of the Act.

The required information must be
reported at leastmonthly. The report-
ing requirements will go into effect
by'November 14,1987,

Insurance companies, as well as
health care facilities, are also required
to report any payments made, pursu-
antto insurance policiesorotherwise,
insettlementorinsatisfaction ofjudg-
ments in medical malpractice actions.
These reports must include not only
the amount of the payment, but also
the name ofthe practitioner involved,
the name ofany hospital with which
the practitioner is associated, and a
description of the acts or omissions,

efore 1989, |

and injuries or ilinesses, upon which
the original malpractice claim was
based. _ _

Any person making a required re-
port is Immune from anY liability in
any civil action unless the informa-
tion reported was false and they had
knowledge of the falsity of the infor-
mation. The information reported is
also to be maintained in a confiden-
tial mannerandcan only be disclosed
in cases.relating to professional re-
view activity. _ o

Notonly can hospitals receive infor-
mation from the national data bank
containing the reported information
that will be established by HHS, they
will be required to do so'whenever a
physician or other licensed health
care practitioner applies to be on the

How To Take
Advantage Of
The Act

Sineethe Quality ImprovementAct
so_ fundamentally’changes the rules
with_ respect to credentialling and
quality assurance, hospitals should
take action now to be ready to take
advantage of the immunities in the
Act, as well as_to be protected from
potential liability. This Act protects
againstthe time, expenseand'trauma
involved in a long, drawn-out anti-
trust suit. It is worth changing all
bylaws and procedures as_necessary.
Do it now, for the protections of the
Act are available now. Among the
steps that should be put into place as
soon as possible are: o
4 The credentialling provisions of
the hospital’s medical staff bylaws
should be reviewed in detail and re-
vised as necessary to assure compli-
ance with the Act. In particular, the
hearing and appeal provisions in the
bylawsshould be amended to conform
with the due process provisions in the
Act. ISee L)ue Process Hearings — |
#The process by which applicants
for staffappointment and reappoint-
ment are evaluated should be scruti-
nized to make sure that it will not
forfeit the |mmun|tﬁ provided by the
AcfIn ?artlcular, the composition of
committees engaged in peer review
and credentialling should be review-
ed_carefully to ensure that the com-
mittees aré not structured to include

medical staff or otherwise requests
clinical privileges. Information must
also be requested by the hospital once
every two years for physicians and
other practitioners already on the
medical staffor who already exercise
clinical privileges at the”hospital.
The intent is to make this request an
integral part of the reappointment

roCess.

If the hospital subsequently relies
on information provided to it by HHS.
it will not be held liable for so rely-
ing on it unless it has actual knowl-
edge that the information was false.
Moreover, if the hospital fails to ob-
tain information as required, it will
be presumed to have knowledge of
thisinformation in the eventit issued
for malpractice. m

Practltlone_rs who are likely to be al-
eged to be in direct economic compe-
tifion with the subjectsofpr :-ssional
review activity.

This means that medical staffcom-
mittees making recommendations to
the hospital board on credentialling
matters should not be composed of
“representatives” of particular de-
Partments. Kather the individualson
hese committees should be chosen
for their ability to make thorough,
reasoned recommendations concern-
ing ,api)llc,ants tor appointment and
clinica pnwl_egies.tAIso. there should
be clear contlictofinterest provisions
that require a physician involved in
the credentialling process not to take
part in any action dealing. with an
Individual with whom he might be in
direct economic competition.
#Provisions in medical staff by-
laws that require the approval of the
entire staffprior to sending a creden-
tialling recommendation to the hoard
should’be repealed immediately. The
definition of professional review body
only includes committees ofthe medi-
cal staff— not the medical staffas a
whole.The immunit Erowded by the
Act will not extend to any process
where the entire medical staff makes
a recommendation on appointment
to the board.

«Credentialling forms, such as
appointment and reappointment aP-
plication forms, should be thorouqh N
scrutinized to ensure that they elicit
all of the information that will be
needed for the credentials committee
and board to make a reasonable deter-
mination incredentialling case .The”



roCess
Hearings

ing at least 30 days in advance of the
hearing. He must also be provided
with a list of witnesses expected to
testify on behalf of the professional
review body.

The hearing can be held before a
panel of individuals who are not in
direct economic competition with the
physician,amutually acceptable arb-
itrator, or a hearing officer appointed
by the hospital who is not in direct
economic competition with the physi-
cian. This last option is one not often
used by hospitals up to now, but it has
a number of advantages from the
standpoint of providing a more thor-
ough review of the facts of the situa-
tion. as well as protecting physicians
on the medical staff who would other-
wise have been on the hearing panel
from allegations that they were en-
gaged in a conspiracy against the phy-
sician in question.

If the physician fails to appear at
the hearing, his right to the hearing
can be forfeited. Also, a physician can
waive his due process rights, but any
such waiver must be in writing. A
specific waiver as part of a contract
between the physician and hospital
would also suffice.

At the hearing the physician has
the right to be represented by an at-
torney or other person ofhis choice, to
have a record made of the hearing
proceedings, to call, examine and
cross-examine witnesses, to present
evidence deemed to be relevant by
the hearing officer regardless of its
admissibility in a court of law, and to
submit a written statement at the
dose ofthe hearing.

Copiesofthe hearing record can be
obtained by the physician upon pay-
ing a reasonable fee. After the hear-
ing is over, the physician must also
have the right to receive the written
recommendation of the panel which
mustinclude a statementofthe basis
for its recommendations and to re-
ceive the ultimate written decision of
the health care entity.

The Act permits summary suspen-
sion of clinical privileges during the
course ofan investigation (which can-

iconl

not be longer than 14 days in length)
or the immediate suspension or re-
striction ofprivileges "where the fail-
ure to take such action may result in
imminentdanger to the health ofany
individual." In the latter case, the
suspension has to be followed up by a
subsequent notice and hearing or
other adequate procedures.
Hospitals should take steps now to
make sure that their credentialling
and hearing and appeal procedures
meet these requirements. It may be
advantageous from a procedural and
legal standpoint for these procedures
to be placed not in the medical staff
bylaws, as has traditionally been the

Therapy
Service,

hospital for care and treatment, he or
she does so in reliance on the reputa-
tion of the institution and the skill
and expertise of its personnel.”

The appellate court therefore re-
versed thejudgment ofthe trial court
and remanded the case for trial.

This casedemonstratesdramatical-
ly that the hospital is at risk for all
behavior which occurs on its prem-
ises no matter who the actor is. It is
an illustration ofhow critical it is for
hospitals to have in place effective
evaluation programs so that all
health care services are monitored
and maintained athigh levelsofquali-

case, but in a separate hearing and
appeals policy adopted by the board
ofthe hospital. These procedures would
be employed in all cases where nega-
tive recommendations are made con-
cerning staff appointment and clini-
cal privileges.

While the Act does not state that
these procedures are the exclusive
means of providing due process, they
are deemed as adequate due process
by the Act. They will therefore form
the standard for medical staff due
process actions in the years to come.
Hospitals would do well to conform
their own procedures to them as soon
as possible. [ |

ty. Even in the case of an exclusive
contractual arrangement for the pro-
vision of services there is a need for
all practitioners to maintain the high-
est standards of care when they per-
form in the institution.

From a more practical standpoint
the case highlights the importance of
"telling it like it is." It would have
been most helpful if the entrance to
the X-ray department had clearly in-
dicated the factthat the X-ray group
was not a direct hospital operation.

The case does not informuswhether
the hospital was indemnified by the
physician group. One would hope so.
In any event, these kinds ofcases are
no longer "rare birds.” It would be
in everyone’s interest to review these
kinds of relationships to assess po-
tential liability. a

Advantage Of The Act

information requested by the forms
should be as thorough and complete
as possible and staff bylaws should
not permitany action to be taken un-
til the application is complete and
until all outstanding questions with
respect to the application have been
resolved. Thkingaction either affirm-
atively or negatively without having
all of the facts necessary to support
the action (especially information
that will be available from HHS) is
now extremely dangerous from a le-
gal perspective.

*The credentialling and quality
management provisions ofany hospi-

tal affiliated HMO or PPO should be
subjected to the sametype ofscrutiny.
HMOs (certainly) and PPOs (proba-
bly) are considered health care enti-
ties which can avail themselves of
the immunities provided in this Act.

The Health Care Quality Improve-
ment Act 011986 should prove to be a
positive force in promoting quality
health care. However, it will only
prove to be so if hospitals and physi-
cians make it work. The failure on
the part of hospitals and their medi-
cal staffs to quickly respond to the
requirements of this Act will result
in legal disaster for them. ]

ACTION-Kit for hospHal law is written by members of the firm of Horty, Springer & Mattem, RC.
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& 101.065 Business and Professions § 08.01.065

(2) at the request of the State Medical Board, conduct investiga-
tions based on complaints filed with the department or with the board;
and

(3) be directly res?onsible and accountable to the State Medical
Board, except that only the department has authority to terminate the
investigator's employment and the department shall provide day to
day and administrative supervision of the investigator. (§ 1 ch 59
SLA 19G6; am § 1 ch 102 SLA 197G; am § 39 ch 218 SLA 1976; am
§ 2.ch 258 SLA 1976; am §) 1, 2.ch 49 SLA 1980; am § 1 ch 82 SLA
1980; am § 2 ch 141 SLA 1980; am § L ch 1GGSLA 19S0; am § 1ch 48
SLA 1983; am § 3 ch 56 SLA 19SG; am § 3 ch 131 SLA 1986)

Rcvisor's imti-s. — Miimr word
ehnngos were in in 10SU to m-om-ilc
amendments niudr to (sill-l and (nii9l of
*his section by chapters f>0 and 1.11, SI.A
1986. .
anicniliiicul ndded Miili-ectiun (el.

The fir-l I'H(i uie.endie.etil, eft-clive
May 30, 1986, in suh eelinn (;i) in the in-
troduclory language sulolituled “per-
form" for "provide,” lidded "ur as deter-
mincd by the d>parltneiit under AS IIS.-I'i
for nalurop tills" a( the end of %Jr.u;r.lph
(4), addsJ "or 'is nitlhnri/eil hy the tlep.n t-
tnent under AS US.tfi for nnlurnp.ilhs" ul
the end of paragraph (91, mill sub liluted
"that" for "which" in paragraph (IS).

The second 1960 aineiidiiicnt in subset-

Sec. 0S.01.0G™. 1-Ves established h

titm (il ;it tindciul nf [i.ir.i|;ni]ili Ml wMi-il
tin: lirgiuniii;; "or us di-ti-r-
mined," al tin* end of |i.ir;igr.i]ili (91 ndded
the language beginning "or as utillin-
ri/ed,"” mid in |[Miagi.ipli (I1S) Mih.>tilnli;d
“thiil" for “which.” ) o

Kilitnr's Holes. m Srctiim 9, rli. fill,
SLA lle nolid>- "He- Uep.ninienl of
Cnint.i-rei- and Kninotnie Development
sli.ill e-tahli lia eiimmillee In develop ire-
oniniend.ilinns tin whether the ticeitMiie
of n.iluiop.iths should he hy an e\i- tin;;
Int.ittl. it in-w Im.itd, or (he division nfwcu-
pational lieen in; The rnnnnillee s-li.dl
provide the legi.d.ituie with n report nf its
rcouniuend.ilinns on nr hefnre the [IHIi
day of the First Session of the Fifteenth
legislature."

requlation. (a) The depart-

ment shall adopt requlations that establish the amount and manner of
payment of application fees, examination fees, license fees, registra-
tion fees, permit fees, investigation fees, and all other fees as appro-
Briate for the occupations covered bg this chapter and for real estate
rokers and salesmen under AS 08.8S

(b) The department may not adopt a regulation under (a) of this
section unless the hoard responsible for regulating the afTected occu-
pation concurs.

(c) A fee established under this section must reflect, to the extent
Possible, the actual costs to the department of the activity for which
the fee is charged.

M) The commissioner of administration shall separately account fem
Moupational licensing fees deposited in the general fund by the de-
partment. The annual estimated balance in the account may be used
out th k®'~a*ure  make appropriations to the department to carr;zl
SLX Gac*v'™*'cs  the division of occupational licensing. <§ 2 ch 3

A 1985; am § 4 ch 138 SLA 1956)
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Chapter fit. Medicine.

Arlirlc

1. State Medical Hoard (58§ OS G1.010 -- (18.61.010. (18.04.(iS5, OSf.I 101. OSOt.ltOl

2. Licensing (88 08.C4.170, 08.CI.200, 08.04.210. 08.G1 lir.0. 08.C4.2C0, 08.61.270,
08.C4.275 — 0B.GI1.290. 08.C4.311, 08.04.315, 08.C4.320. 08 04.325, 03.01.326.
03.04.330, 08.04.331, 03.C4.33G. 08.04.350)

3. Unlawful Ads (§ 0801.300)

4. Miscellaneous Provisions (§ <18.04.306)

5. General Provisions (55 08.04.370, 08.04.380)

Kdilor'a miles. — Section 7, ch. 33,
SLA 1985 provides: "Nt.twillislamlinj: AS
(18.01, a lay midwife jiraitiling in this
stale on .May 24, PJ85 who is not regis-
tered liy the nejialtnlelll of Health and
Social Services may conlinue to practice

until the department adopts regulations
under AS 18.05.010 fur the practice of lay
midwifery and coiupli-les any review of
the midwife’s cn dioti.ils inpiiud Lv llie
regulations. The midwife iliall rii.pit.ite
with the department in the teview."

Article 1. Stale Medical Hoard.

Section Section

10. Cication and membership of Stale 40. Hemoval of inemhers
Medical Hoard 85. Meetings of the hoard

20. Term of office 101. Duties

30. lltcpralcd) 140. |Repealed)

Sec. O'MILO 10. Creation and ineinhcridiip <f Slate Medic; 1
Hoard. The governor shall appoint it board of medical examiners, to
he known as the Stale Medical Hoard, consisting nf five physicians
licensed in the slate and residing in as many seﬁarate geographical
areas of the state as possible, and two persons with no direct financial
interest in the health care industry. 1§ 35-382 ACLA HMD;am § lell
M8 SLA 1970; am § 11 ch 102 SLA 1976; am § 3 ch -IS SLA 1983)

ICffeet uf nmemIimcnts. — The 10S3 tilted "geographical areas nf the stale” for

iiiiieiidiiient. deleted "licensed" preceding "AlaiLn judicial districts,” and made a
"physicians,"” inserted "licensed in the minor punctuation change,
state and" following "physicians," suhsti*

See. 0fi.G4.020. Term of office. Members shall be appointed for
staggered terms of four years, subject to confirmation by a majority of
the members of the legislature injoint session, and shall hold office
until their successors are appointed and qualified. A person who lias
served two successive complete terms may not he reappointed until
four years after the expiration of the second term. (§ 35-3-S2 ACLA
1949; am § 4 ch 107 SLA 19G9; am § 12 ch 102 SLA 1976; am § 4 ch
48 SLA 1983)

Vs 1
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I.(feet of iUiii mli n nls. n.c I'KlI titins™ fur “ii l«im*“ in |}« fir ! K]
li>1:u m! 0Ll ml .mil riAMuti- till- -Mill..t MTHilur

Src. OHMI.MO. Substitution of nn'mhrra. //iV/iea/rd, $ 1!) ill 1S
SLA WS3J

Sec. 08.G6L010. Removal of members. The (Jovcrnor may remove
a member of the board for cause. The board may by regulation provide

that uncxcusrd absences from meetings is cause for removal,
(g 35-3-8-1 ACLA 1919; am 85 ch -ISSLA 1983)

I'ffeet of iiini-iulim-iits. -. ‘I'lirr 11K3

i {uliiH il miili d the M-mnd X-nlcucc.

Sec. 03.(51.050. Oath of office. Hach member shall lake an oathof
ol'iice. The oath shall lie filed and pre.-eived in the divi: ion of ocuipa-
lional licemani; of (lie department. (g 35-3-S3 ACI.A 1919; am g 1ch
77 SLA 19(50; am g 1ch 101 SLA 1971)

flee. 03.(5L0GO. Seal, The hoaid shall adopt a real, ig 35-3-S3
ACLA 1911)

See. 03.(51.0,0. Q!fleers. The huaid shall iled a pie. ident and
recrelary from amonj; its members. The pie: ident and :inelary may
administer oaths. <g Ufi-H 83 ACLA 1919; am g 2 ch 77 SLA 1909)

See. 03.(6L0U). .Meetings of board.
Repealed by g 3 ch 59 SI.A 190(5.

Kdilur's Holes. Tlie ojie.iln li linn
. 'timed nwi 7 »vi(m. aci.a inhi

flee. OH.G1.0S5. Meelin|js of (lie board. Thu board “ball meet at
least four times a year, (@ G ch IS SLA 1903)

flee. OSfi I.GM0. Quorum. Four member!; of (lie boaid constitute a
quorum for the transaction of all business projn rly before the hoard,
(g 35-383 ACLA 1919;am g3ch US SLA 1970; am g 13ch 102 SLA
197G)

(Voss. _UTirenees, ¢« As n imlo tn AS OOfifi b .mil ALis. Cnnsl,
(inisliliilivii.ilily ufili. WU, SLA 71, >= nl I, 7 11,

Sec. 0S.G1.100. Power of board toadopt ref'ulnfions. The hoard
may proscribe and establish rules and regulations necessary to carry
into effect the provisions of this chapter, (g 35-3-95 ACLA 1919)



Sec. OH.UF.101. Duties. Thu I-mi.l .lk.IL

() examine anr] issue licenses to applicants;

(-> develop written j;nirlelines to insoie that licent inj; roipiirements
..re not unreasonably burdensome ;iml the issuance of licenses is not
nnreasonahly withheld or delayed;

tD submit an annual report of its proceedings to the governor, in—
cluding a statement of money received and disbursed;

() after a homing, impose disciplinary sanctions on persons who
violate this chapter, or the regulations or oiders of the hoard;

(5) adopt regulations insuring that renewal of licensers iscontingent
upon proof of continued competency on the part of the licensee. &7 ch
°IS SI1.A 1983)

Sec. 08.U1.105. Regulation of ahortion procedures.

Opinions nf attorney general. - Sep- are commitli-il to the supervisinn of the
aration of re. |[ir>n-iliilitios in AS IS 1G.010 Stale Medical Hoard. No laii|;nal;e in this
is Hear; the a;js-val of facilities is Mttinn vitiates any of the r. -jmii-:lL.ilitics

ipanteil to the Oi p.iitinenl nf Health and
Social Services; the ethical and prnfes-
rinnal re: pnnaihililies nf medical doctors

granted in 1H 1t>>10 (a) (2) to .lie P. part-
inent of lle.illti and Social Services. Octo-
ber 7. 11)7-1 Op. Alfy Cen.

See. 08.G6-1.107. Regulation of physician assistants and inten—
sive care paramedics. The hoard shall adopt regulations regarding
the registration of physician assistants and physician-trained mobile
intensive care paramedics, and the medical services that each may

perform, including hut not limited to (Il the idurational ami other
rpinliflratitms, (31 the application and tegi.-tiat ion procedures, ill' the
tcopc of activities authorized, and til the respon: ihilitirs of the
i .upervising or training physician. (S 2ch 101 SI.A 197-1)

Sec. 08.Gi.110. Per diem nnd expenses. The memhers of the
bunrd are entitled to per diem and expenses authorized by law,
<835-3-95 ACLA 19-19)

Hi-visnr'.s onto. — This s-i-tlion was Hifi.'t, as ami-ndi-d hy $ 1, ill. hi, SI.A
implicitly aiiH-ii.l-.il liy 5 1, ch. 1SO, SI.A Htlio.

Dec. FlI3.G1.130. Coverage of funds and warrants for expenses.
Repealed by $ 3 ch 59 SI,A 19G6.

Kitili.r's nuti-H. *The ii |n-.ili-i| M-ctinii
ill lioil fimu 5 as aci.a iim'J

Sec. 08.G 1.130. Roard records. The hoard .-hall preserve a record
of its proceedings, which “all contain the name, age, residence and
duration of residence ofeach applicant fura limn e, the time spent hy
the applicant in medical study, the place of medical study, and the year
and school from which degrees were granted. The record shall also
show whether the applicant was granted a license or rejected.
(&§35-3-81 ACI.A 1919)

Kilitnr's notes. =»- This M-dimi was willi AS 1M tla.tl.'llici ami i -l t'h.iptcr aS,
ivih“ifln) hy the rc-vi-nr of Maluli-s lo SILA P.IS2.
ri-ilinvo |ii-r.-.onal |iiimoiiiis in confoiinity

Sec. 0S.64.N0. Annual report to governor. /Repealed, § 19 ch 48

SLA 1953]
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Kilitnr's mill’s.  -The r* p»«JJ mi | om»
derivi-d fmin  35-3-34. At |.A 11*49.

Sec. OS.fi1.1(%0. Applicability of Administrative IVoredine Art.
THe Rearg shall comply with the Administrative Pmmh.re Act .AS

1.0).

£ 0s.fi1.170 P.1 SINKSS AND Pnnn:s.-10NS 80S G1.170

Article 2. Licensing.

Vi i-fitiii Seetinn
170. lLiu-irc In priirtict* im ilirinc nr i.'te- ‘111, liieni-e n-mw.il
i]i.il)iy 215. Kies
300. (Jmilificntinns nf j.liyiri.in .ipjili- .120. |Itepe;i)eil)
Cilllts 325, IKepisili d)
210. Licrnsc rcfuM'd 320. flnmnd.s for impn itjinn nfili-riplin-
250. liccnse liy rrcdrntials ary Minrliniis
SICiO. Ki’ i'Xnminalinn 3.10. |[K. p. nl. .1
270. Temporary jumils 131, Pi-liplin.iry ¢ .~inlinns
275. Tciiilinriiry pci mil fur Imiiiii li nens 130 puty uf pliy: ii iinis nnil Im pil.-ils lo
pi.ntire repnrl
A8 i

See. OM.fi 1.170. License to praHire iiicilicine or osteopathy, (@)
A perron may not practice medicine, podiatry, osteopathy, or dCUPUNC-
ture in the state unless the person is licensed under this chapter,
except that

(D) a physician ar: islant may examine, diapause or treat persons
under (lie supervision, control, and responsibility of cither a physirian
licensed under this chapter or a physician exempted from licensing
under AS 0S.G"1.370;

(2) a physician-trained mobile intensive care paramedic may ren—
der emergency lifesaving service;

til) a person licensed under AS 03.36 may perforin acupuncture in
the regular practice of dentistry, subject lo the nguia®iuns of the
Hoard of Dental Kxaminers; and

M) a person who is licensed or authorized under another chapter of
this titlcmay engage ina prod ice that isnuthori/ril under that chap—
ter.

(Id retessivirea, $ wach 101 SILA 11171)

(©) A chiropodist practicing in the state on May )fi, 11)72 is exempt
from this section.

(d) A podiatrist practicing in the state on March 2fi, 197G isexempt
from this section, and shall he issued a license without examination if
application is made within one year of March 26, 1976. IS 35-3-S1
ACLA 1919; am &-4ch 11SSLA 1970; am 81 ch5SLA 1972; am 81
eh 21 SLA 1974; am &3, 4 ch 101 SLA 1974; am &1, 2 ch. 24 SLA
1976; am 88 ch 48 SLA 1983)

Kffect of nincndnu-nts. m—Tin- 19S3 111, added paragraph (4), and nude oilier
amendment, in Mitisocfion (al. ruliMilulid minor, .Mylistic changes.
'licensing” for "licensure,"” in paragraph



Sec. 08.6 t.1S0. Application f<™ liccMM*. A pi i on who dr. ires to
praitice nicdit.iims i INtmpnthy or nri:piiiii_tiirc in tix*Mute ."hall apply
inwi iling to the department fura license. 25-3 35 ACEA 1) 10; tin
S 1(h 22S1,A 19050; am S 1d) 143 171.A II"HS; aai S frdi 77 1"EA IDtlO;
am 82 ch 21 SI1.A 11)71)

Sec. <H,(M.H!0. (Tintents nf application. The application shall
date (liename, ape, residence, the duration ofividenre, llie lime spent
in medical nr osteopathy study, the place, year end school in which
degrees were granted, and other infoi mat ion the hoard considers neces-
;ary. The ap|ilicatinn shall he ma leunder catl). H 3f>-34.>ACI1.A 10 II);
am 81 ch 22 SI.A 1960; am & 1ch 77 S1.A 1))

S OR.fi 1.200 Alaska Statcds .Screi kmknt S 0s.fil.2a0

Sec. 0S.(51.200. Qualifications of physician applicants. Except
for foreijpi medical graduates as specified in AS 0S.fi 1.22a, each physi—
cian applicant shall

O MAr/ira/rr/, $19d) 13 SLA 1D)IR3]

(@ snhmit a certificate of graduation from a legally chartered medi —
cal school accredited by the Association of Aim rican Medical Colleges
and the Council on Medical Education of the American Medical Asso—
ciation;

(3 r.uhmit a certificate from a recognized hospital certifying that
the applicant has satisfactorily performed the duties of resident physi—
cian or intern for a period of one year;

(=D not have a license to practice medicine in another siate, prov—
ince, or territory which is currently suspended or revoked for disci—
plinary reasons; and

(©) he a citizen of the United States or he lawfully admitted fur
permanent residence. (835-3-33 ACI.A 1D1T); am &1lch 22 S1.A 1°J60;
am 81ch 18 S1.A IH)G3; am S5 ch 77 SEA Whl); am &85, 0 ch 1)8
SI.A 1970; am 81ch S5 SEA 1972; am 85 ch 101 SEA 11)71; am &19
ch -18 SEA 1983)

Effect of iinicniliiH-nts. — The 1083
amendment n pealed paragraph (1).

See. 08.61.205. Qualifications for osteopath applicants. Each
osteopath applicant shall meet the qualifications prescribed in AS
08.64.200(1), (4) and.(5) and shall

(1)  submit a certificate of graduation from the legally chartered
school of osteopathy approved by the board:

Sec. 08.64.207. Qualifications for acupuncture applicants.
Each acupuncture a%)llcant shall meet all of the qualifications pre-
scribed in AS 08.64.200 and shall meet those requirements of experi-

ence or education in the practice of acupuncture as may be required by
the board. (8 3 ch 21 SLA 1974)



§08.64.207 Ai.aska Statutes §08.64.215

(2) submil a certificate from a hospital approved by the American
Medical Association or the American Osteopathic Association which
certifies that the osteopath has satisfactorily completed and performed
the duties of intern or resident physician for one year;

(3) take the examination required by AS 08.64.210 or be certified to
practice by the National Board of Examiners for Osteopathic Physi-
cians and Surgeons. (§ 1ch 56 SLA 1966; am § 6 ch 77 SLA 1969; am
§ 7.ch 148 SLA 1970; am § 6 ch 101 SLA 1974)

Editor's nolos. — This section was with AS 01.05.031(c) and S 4, Chapter 58,
redrafted by the revisor of statutes to SLA 1982
remove personal pronouns in conformity

Sec. 08.64.209. Qualifications for podiatry applicants, (a) Each
applicant who desires to practice podiatry shall meet the qualifications
prescribed in AS 08.64.200(1) and (4) and shall

(1) submita certificate ofgraduation from a legally chartered school
of podiatry approved by the board; _

&) take the examination required by AS 08.64.210; the State Medi-
cal Board shall call to its aid a podiatrist of known abiIitY who is
licensed to practice podiatry to assist in the examination and licensure
of applicants for a license to practice podiatry; . _

(35J meet other qualifications of experience or education which the
board may require.

(b) The provisions of AS 08.64.180 — 08.64.190, 08.64.220, and
08.64.230 — 08.64.380 relating to the practice of medicine or osteo-
pathy apply to the application grocedure, testing, and practice of
podiatry, as appropriate. (§ 3 ch 24 SLA 1976)

Sec. 08.64.210. Examination required, (a) The applicant shall
take examinations in subjects the board considers necessary, unless
excused under provisions of AS 08.64.250. _

(b) The application for examination shall be submitted to the hoard
at least 40 days before the examination date. (§ 35-3-85 ACLA 1949;
ag1 0§) 1ch 22 SLA 1960; am § 7 ch 77 SLA 1969; am § 8 ch 148 SLA
197

Sec. 08.64.215: Insurance required.
Repealed by § 40 ch 177 SLA 1978,

em
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Sec. 08.6-1.220. Contents of examination and grading, (a) 11,
board shall make the examination written and oral and sufficient tc

test the applicant’s fitness to practice medicine or osteopathy.
b) Repealed by § 27 ch 148 SLA 1970.

file
SLA 1969; am §8 9, 27 ch 148 SLA 1970)

Sec. 08.64.225. Foreign medical graduates. Applicants who are
graduates of medical colleges not accredited by the American Medical
Association or one of its agencies shall meet the requirements of AS
08.64.200(1), (3), (4) and (5) and must have passed an examination and
be certified by the Education Council on Foreign Medical Graduates,
or be licensed by examination in another state or territory of the
United Slates or province of Canada. (8 10 eh 77 SLA 1969; am § 10

ch 148 SLA 1970; am § 7 ch 101 SLA 1974)

Sec. 08.64.230. License granted, (a) If the physician applicant
passes the examination and meets the requirements of AS 08.64.200,
the board shall grant a license lo the applicant to practice medicine in

the slate.

(b) If the osteopath applicant passes the examination and meets the
requirements of AS 08.64.205, the board shall grant a license to the

ap&licant lo practice osteopathy in the state.

) Each license shall be signed by the secretary and president of the
hoard, and have the seal of the board affixed lo it. S§ 35-3-85 ACLA

1949; am § Lch 22 SLA 1960; am § 11 ch 77 SLA 1969)

Editor’'s notes. — This section was with AS 01.05.031(c) and i 4, Chapter 58,

rcdrnflcd by the rcvisor of statutes to SLA 1982
remove personal pronouns in conformity

’ See. (_)f3.6).240. License refused, (a) The hoard may not grant a
ienee |

(1) the applicant fails or cheats during the examination;

(2) the hoard determines that the applicant is professionally unfit
to practice medicine or osteopathy in the stain; or

(3) the applicant fails to comply with a requirement of this chapter.

(M) The hoard may refuse to grant a license to any applicant for the
same reasons that it may impose disciplinary sanctions under AS
05.G 1.326. (§ 35-3-85 ACLA 1949:am § 1ch 22 SLA 1960; am § 12 ch
17 SLA 1969; am § 11 ch 148 SLA 1970; am § 9 ch 43 SLA 1983)

Jinu'mliiH'iil ri'wiotc this section.

Sec. 08.64.250. License by credentials. The board may waive the
examination requirement and license by credentials if the physician
or podiatry applicant meets the requirements of AS 0S.64.200 or
08.64.209, submits proofofcontinued competence as required hy regu-
lation, pays the required fee and has

(1) an active license from a board of medical examiners established
under the laws of a state or territory of the United States or a province
of Canada issued after thorough examination; or

c(} The examinations, answers and scores shall be preserved and
.(§ 35-3-85 ACLA 1949:am § 1ch 22 SLA 1960; am 8§ 8,9 ch 77
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t2t .1 -l ,ji examination [jivt n I»v tin* N.itioiial Hoard of Medical
ITv<mini is nr [LFKedt r.ilinn uf Stale Mi lical Hn.iid:; nf 1tt! tiniln]
Kinlcs if llit~ applicant is n physician, or passed nil examination given
hy Ilie National Hoard of Podiatiy Kxaminers if tlic applicant is a
podiatrist. (§ ,15-3-85 ACLA 11)19;am § 1ch 22 SLA 19(10; am § 13 ch
77 SLA 19G9; am § Sch G SLA 1970; am § 12 ch M3 SLA 1970; am
§ 10 ch <8 SLA 19,83)

Kffoct of ;iiiH-ii<lmcn(<i. — The 1933  mils proof of continued compel. nee as re*

amendment, in the unde.-ignated, intro-
ductory lungiiugc Mibsliluted ‘Yrcden*
ti.ils" for 'Vnclor; i nuill," inserted "nr po-

iflulri*d by regulation”; nnd, at the i nd of
paragraph (2), added the l;iiiJ;uai;c begin-
ning "if the applicant is a physician."

diatry,"” nnd in**i*rlod "or OS.G 1.3(19, mb*

ontras QUBSORENVIGTNCEA, sesging T plerse

memberofthe board before a license will be issued. The interview shill

,VtTeWThl(,je,,nlff',Sha”! Bc sluled in V\;‘rigi‘h@i%iﬁ%) tWe rggyn%ffmeignéﬁﬁ
SLA 1970) preserved. (§ 14 ch 77 SLA 1DGD; am 5 13 ch' 148

Sue. (@rl.CL/GF). Uo-f.vi-.uiinadmi. (@) If the a]iplicant fails Ilm ex—
amination, Hit; applicant may, on (be same application and payment
of a reexamination fee, lake another examination not less than six
months nor mini* than two years after the date of the first examina—
tion. if tlm applicant fails a second examination, the applicant may,
after it year or more of further study or training approved hy the
board, make a new application for licensure.

Ib) Applicants failing every portion of the examination shall retake
the entire examination and pay the full examination fee.

(©) 1Sec effective (Lite mite] Applicants failing portions ofpart | or
part Il of the examination may retake the portions failed at a pmi aled
fee.

(d) [Sec effective date notel Applicants failing part 111 of the ex—
amination shall retake the entire part at a prorated fee. (833-3-92
ACLA 1919; am 815ch 77 SLA 19G9; am 811 ch MS SLA 1970; am
SS 86, 37 ch 37 SLA 1985)

Kffect of amendments. — The 1'i35 ment to this section is effective upon the
amendment deleted "piwribed in (lie adoption of regulations under AS
regulations by (lie board" al the end of 03.01.0li5. For the law until that date, see
suWclions (c) and (d). the effect of amendments notes.

Kffcctive dates. — The 1935 amend-

Sec. 08.G1.270. Temporary permits, (@ The board may issue a
temporary permit to tin applicant who meets the requirements of AS
08.G4.200, 03.64,205, or 03.64.209 and pays the required fee.

() A temporary permit isvalid for eight months or until the board
meets to consider the application, whichever occurs first.

(© A temporary permit may bc renewed at the board"s discretion
one time only. (835-3-9G ACLA 1949; am 816 ch 77 SLA 1969; am
815ch 148 SLA 1970; am &2,3ch85SLA 1972; am 88 ch 101 SLA
1974; am 811 ch 48 SLA 1983)



803 64,270

*d of MedrCal
-f the United
m§ 13¢ch 77
V'1970)

lalcr enactment
o _

VI-F &

v

Fos =i

roAJtmm ¥, »

T
N

§08,64,272 B||S|NKSS aSp Phokkssipns §)S-64.280

sec. 08.64.272. Residency and internship. For the limited
purpose of doing residency or internship work, the board may issue a
temporary permit to an appllcant without examination ifthe applicant
meets the requirements of AS 08.64.200(1) and (2), pays the required
fee, and has been accepted by an eligible institutioninthestatefor the

purpose ofdoing residency or internship work. (§ 16 ch 148 SLA 19/0I

Sec. 03.01.275. Temporary permit for locum tenons practice*
(@ A member of the hoard may grant a temporary permit to a physi—
cian or osteopath for the purpose of substituting for another physician
or osteopath licensed in Ibis slate. The permit isvalid for 120 consecu—
tive days, Ifcircumstances warrant, an extension ofthe permit may he
granted by the board.

() A physician applying under (a) of this section shall pay the
required fee and shall meet (lie requirements of AS 08.61.200. In
addition, the physician shall submit evidence of holding a license to
practice medicine in a slate or territory of the United Stales or in a
province of Panada.

(©) An osteopath applying under fa) of this sortinn :hall pay the
required fee and ball meet the requirements of AS 03.64.205. In
addition, tlie osteopath shall submit evidence of holding a license to
practice in a state or territory of the United Slates or in a province of
Panada.

(d) (See effective date nolel Within 10 days after the permit has
been granted, the hoard member shall forward to the department a
report of the issuance of the permit. (8 17 ch 77 SLA 19(50; am 88 17
— 19 ch 143 SLA 1070; am 838 ch 37 SLA 1035)

Ktfi-rl of niiti-u.liiirnls. liMr> Hffi dive date*. - - The P.ISfi amend-
am. ii'li.n nl in Mil: <rlii>n (ill M,h tifuliil Hu nt |,, tlii.sM tlii.ii is i fTrcliw upon the
"ifler” for "fii.iu" .inti "|.. imil tins h.in adoption  uf r<—|;ii|.i|intt9 under AS
i;r.-uil<<!" for "cr.iiitin,: of the pi-unil"” suirl (is.01.0ti5. Kt.r the law until Hint il.ile.sec
LISV i orer niyrl "foriiii.l" ami t|)c ,.|I’<<vt of am. n.hm nts note-,

VEitli tit jmi Irin nt.

Sec. O8IH2S0 Record uflicense. IHepeuled, £ 10eh 27 SLA 1956]

Sec. O8OL290 BExamination fee. 1Scc postponed repenl note. ]

Postponed repeal. — The PJS5 repeal
of this sectinn is eHeclivo upun the adop-
tion of regulations under AS 03.01.U65.

Sec. 08.64.300. Fee for license by reciprocity.
Repealed by 8 19 ch 77 SLA 1969.

Kdifor's notes. — Tlie repealed section
derived from § 35-3-86, ACLA 19-19.

Sec. 08.64.310. Annual license fee.
Repealed by § 20 ch 77 SLA 1969.

Kditor’'s notes. — The repealed section
derived from § 35-3-87, ACI.A 1919.



See. 08.6-1.311. License rcncwnl. Licenses shall be renewed four
years after the dale of issue. (820 ch 77 SLA 1969; am 8§21 ch 11S
SLA 1970; am &12 ch 18 SLA 19S3)

Effect of ainnidinents. — Tlic 19R3
amendment substituted "four years after
the date of issue" for "biennially.”

Sec. 08.64.312. Continuing education requirements, (@ The
board shall promote a high degree of competence in the practice of
medicine by requiring every physician licensed in the slate lo fulfill
continuing education requirements.

(b) Before a license may be renewed the licensee shall submit evi—
dence to the board that continuing education requirements prescribed
by regulations adopted by the board have®"been mot.

(@©) The board may exempt a physician from the requirements of (b)
of this section upon an application by the physician giving evidence
satisfactory to the board that the physician is unable lo comply with
the requirements because of extenuating circumstances. However, no
person may be exempted from more than 15 hours ofcontinuing educa—
tion in a five-year period. (814 ch 102 SLA 1976)

Cross references. — As to redrafted by the revisor of statutes to
constitutionality ofch. 102, SLA 1976, see remove personal pronouns in conformity
notes to AS 09.05.536 and Alas. Const., with AS 01.05.031(c) and § 4, Chapter 58,
art. 1. 5 14. SLA 1982.

Editor's notes. — This section was

See. 08.64.313. Inactive license. A licensee residing outside
Alaskamay renew a license issued under this chapter as inactive. Ifthe
licensee practices intermittently in Alaska, the licensee may not hold
an inactive license. (821 ch 148 SLA 1970)

10
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Sit. OSfitMI= Fits |See effective <I»le note]. The ili I»iilineiit
shall set fees under AS OS.OlLUGa fur cull uf the folluv.iiig:

(1) application;

(@ license by examination;

(3) license by endorsement or waiver of examination;

(<D temporary permit;

() locum tcnecns permit;

() license renewal, active;

(7)) license renewal, inactive;

(®) license by reexamination.
(&21 ch 77 SI,A 1%Y); am 822 ch MS SI,A 1J70; am 813 ch 18SLA
1383; am 839 ch 37 SLA [1iMS)

Ktfi-rt of Itiiii lilliiciils. - Till1 1S3 Fililur's nult'H. - - Piiur lo llu* »*jitinn
iiiMi-iiiliiu lit im n-a i-H llu* fi--s iinpn: «il  Of h i:iilatiniis iimlor AS 0S.01.00S, tliis
iiml-r ilii-i 12l].(o, in mi tanr A 1%ion iemls: "Tin* fiillnv.'ii>|j fi i*s arc tin-
rtitill e i n ili litialn® G “cinlur iuntit,” M dimit e iliis dliifilor:
inn) in Jiii.ii:i.]>)is (0) ami (7) sk !i twl "lii- L2) AN o : GO
i liliial" fiolnv.in|; “ii m-u.il." cll tin ii-i* iy i*\aiuiiiatii>n "'AO

Tlitk 1 aimnilinriit mimic this stc-  Cl) i it¢* liy ilull ntialsor -.vaii.r of
limi, ivliiili im lililil n fit* ilitilulc*. R " MO

Kifi-clive ilileH, — Tlit* 1IWS aiiii ml- I LT A IV i LR — 0
iin lIL to this soilinn is iflvdivc npmi die (M |i*iiiiu ti ina- [% im il GO

-iliifitinn of li''ltliiliollS  ntiilor AS i(i) lin i i-I*mv.al, ai liicx Ci'o
0S.1ll .0Gli. For Ilit* law until lliat ilit>* mo (7) li<i-ii- 0 ii-ih «.il, iiiiilive 17)0
llic iililor's unto. (I 1it M- iy lit x.-iiiiiii - tivii ... 0"

Fc. (MCLMD. Disposition of /ivs. /See pi* tp-.med repenl fia/i*]

Piistjiniii-il ii'pi--il. — The IlWDiviu-;il
of this M-ilion is cfTi ilive ujioi) llio ailop-

S

Sec. OStil.iilM Limits or conditions on licence; discipline. IRe-
pented, § 19 ch <3 SLA 19S3]

sec. 08.GL32G. Grounds for imposition of disciplinary sanc—
tions-. (@) The hoard may impose a sanction if the board finds atier a
hearing that a licensee

(1) secured a license through deceit, fraud, or intentional misrepre—
sentation;

(2) engaged in deceit, fraud, or intentional misrepresentation while
providing professional services or engaging in professional activities;

(3) advertised professional services in a false or misleading manner;

(=D Hlias been convicted, including conviction based on a guilty plea
or plea of nolo contendere, of

(A) a felony or other crime ifthe felony or other crime is substan—
tially related to the qualifications, functions, or duties of the licensee;
or
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*>1 a crime involving the unlawful procurement. =ile, prescript inn
nr dispensing of drugs;

() has procured, sold, prescribed or dispensed drugs in violation of
a law, regardless of whether there has been a criminal action;

(®) intentionally or negligently permitted the performance of pa—
tient care by persons under the licensee 3 supervision that does not
conform to minimum professional standards even if the patient was
not injured;

(7) failed lo comply with this chapter, a regulation adopted under
this chapter, or an order of the hoard;

(S) has demonstrated

(A) piofessional incompetence, gross negligence or repeated negli—
gent conduct;

(W) addiction lo, revere depc ndi-ncy on, or habitual overuse of alco—
hol or other drugs which impairs the licensee3 ability lo practice
safely;

(C) unfitness because of physical or menial disability;

(M) engaged in unprofessional conduct or in b-wd or immoral con—
duct in connection with the delivery of professional services to pa—
tients;

(10) has violated AS 18.16.010;

(11) has violated any code of ethics adopted by regulation by the
board;

(12) has denied care or treatment to a patient or person neking
a:."i: lance fmiii the physacian if the only reason for the denial is the
failure or refusal of the patient to agree lo arbitrate as provided in AS
eD.r)..i3sMm); or

(13) Iistshad a license or certificate to practice medicine in another
state, territory of the United Stales or a province of Canada sus pended
or revoked unless the suspension or revocation was caused by the
failure of the licensee to pay fees to that stsite, territory or province.

((®)] In a case involving (Gi)(13) of this section, the final findings of
fact, conclusions of law and order of the authority that suspended or
revoked a license or certificate constitutes a pritna facie case that the
license or certificate was suspended or revoked and the grounds under
which the suspension or revocation was granted. (8 111 ch 48 SLA
1983)

NOTES TO DECISIONS

I’rofiwMensil incompetence stun- Medical Itd., Sup. Cl. Op. No. 2(1(51 (File
dard licit unconstitutionally vugtic. — No. (JS.SZl, (801 \2d 0-17, cert, denied, -1G4
Statutory and regulatory standard of U.S. 937, 104 S. Cl. 3-16, 78 L. Ed. 2d 312
"professional incompetence” under which (1983), decided under former AS
physician's license mny bc revoked is not 03.64.330. See Rosi v. Stnte Medical Bd.,
unconstitutionally vngue. Slorrs v. State Sup. Ct, Op. No. 2G90 (File No. 7108), CG5

J2__
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FJd2S. 1. ri.illnild. (T US, 137. 104 S,
Ct. 315, 7S I. Kd. 2d 312 UO.MI.

"jolatimi ,f

mclion; Sec. GB6L330 Grounds fur revocation uf license. /Repealed, § 19

‘'m0 (,rj.a. ch -IS SLA 193]

| does not

mliont was See. 08.G1.331. Disciplinary sanctions, fa) Ifthe hoard finds that
a licensee has committed an act set out in AS 08.61.320(a), the hoard

led under may

(1) permanently revoke a license lo practice;

(2) suspend a license for a determinate period of time;

ted neglj. (3) censure a licensee;

(=D issue a letter of reprimand;

" f alco (5) place a licensee on probationary status and require the licensee
. - to
1 I"laclice . . .
A) n port regularly lo the hoard on matters involving the basis of
probation;
omal ron- 1P limit practice to those areas pie* cribed;
3 . 1(D) continue professional education until a sati:-factory degree of
A In yia- ;kill lias lcen attained in those areas & lormii®i *Lby Ibe Im.ud to netd
improvement;

Ki) impose limitations or condition:; mi the praelicc of ;i liienne; or

moy e ©) impo: o0 one or mcire of the and ions set out in (1) = (i) of this
o r.uli. >ction.

: _ek"?g (1) The board may end the probation ofa licensee if it find.; ihal the
I _'a llic deficiencies which required this sanction have been remedied.

din AS (©) The hoard may summarily suspend a license before final hearing

or during the appeals process ifthe hoard finds that the licensee poses

anni her a clear and immediate danger to the public health and safety if the
I”ended licensee continues to practice. A person whoso license is suspended
by the under this section is entitled to a hearing liy the hoard no later Ilian
nvinro. seven days after the effective dale of the order and the person may
ings of appeal the suspension after a hearing to a court of competent jurisdic—
ided or tion.

it flic (d) The board may reinstate a license that has been suspended or
under revoked ifthe hoard finds after a hearing that the applicant is able to
3SIA practice with reasonable skill and safely.

(e) The board may suspend a license upon receipt of a certified copy
of evidence that a license to practice medicine in another state or
territory of the United States or province of Canada has been sus—
pended or revoked. The suspension remains in effect until a hearing

'*hiF-;-'ﬁ can he held by the hoard.

2d' 3'1'2 (0 The board shall be consistent in the application of disciplinary
rAS sanctions. A significant departure from earlier decisions of the board
al Bd., involving similar situations must be explained in findings of fact or

1), 665 orders made by the board. (15 ch 48 SLA 1983)
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Sec. 08.C-1.332. Automntic suspension for mental
incompetency or insanity. Notwithstanding AS -14.62, ifa person
holding a license to practice medicine and surgery or osteopathy under
this chapter is adjudged mentally incompetent or insane by any final
order or adjudication by a court ofcompetent jurisdiction or by volun—
tary commitment to an institution for the treatment ofmental illness,
the licensee 3 license shall be automatically suspended by the board.

§08.64.334 Businkss and Phoitssiuns $O364340

The suspension shall continue in effect until the licensee is found or
adjudged by the court to bo restored to reason or until the licensee is
determined lobe restored to reason by a licensed psychiatrist approved
by the board. (8 10 ch 101 SLA 1974)

Kditor's notes. — This section was with AS 01.05.031(c) and 5 4. Chapter 58.
redrafted by the revisor of statutes lo SI.LA 1982.
remove personal pronouns in conformity

Sec. 08.64.334. Voluntary surrender. The board, at itsdiscretion,
may accept the voluntary surrender of a license. No license may be
returned unless the board determines, under regulations established
hy it, that the licensee is competent to resume practice. However, no
license may be returned to the licensee if the voluntary surrender
resulted in the dropping or suspension of civil or criminal charges
agninst the physician. (8 10 ch 101 SLA 1974)

Kditor's miles. — This section was with AS 01.05.0311c) and 5 4, Chapter 58,
rcdiafled by tbc rcvisor of statutes lo SI.LA 1982.
remove personal pronouns in euiiforniity

f

\
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Src\ WS.JMKi. Duty of phyMciniis and lui*-pitals to report. la)
A physician who professionally treats a person licensed to practice
medicine and surgery or osteopathy in this state for alcoholism or
drug addiction, or for mental, emotional or personality disorders, shall
report it lo the hoard ifthe physician providing treatment feels that
the person may constitute a danger to the health and welfare of that
person 3 patients or the public ifthat person continues in practice. The
report shall state the name and address of the person and the condi—
tion found.

(h) A hospital that restricts or refuses to grant hospital privileges to
a person licensed to practice medicine and surgery or osteopathy in \
this state hecaie e that person poses a danger to the public shall report

/ to the hoard the name and address of the person and the reasons for
it-Iricting or refusing to giant liu. pital privileges.

(© Upon receipt of a reprn t under (@) or (b) of this section, the laard
shall invf; ligate the matter and, upon a finding of reasonable cause,
may appoint a committee of three qualified physicians to examine the
licensee and report their findings to the hoard.

Id) If the hoard finds that the licensee is unable to continue to
practice medicine and surgery or osteopathy with reasonable ?af. ly to
the licensee $ patients or the public, itshall initiate action to suspend,
revoke, limit or condition the licensee3 licen.e to the extent deter—

} mined necessary for the protection of the public. (8 10 ch 101 SI.A
| 1"J°M; am S 10 ch IS SI.A KE."D
KIfi «t of iimi‘iiitiiifnil. < *flu! 10S3
.mumlullin’ill ifv.rule lliis Milinn.
isanc by any final See. 08.64.310. Statement of grounds of refusal or revocation
Iction or b?’.V("U”' of license. If the board refuses to issue a license or revokes a license,
_ofmental illness, it shall file a briefand concise statement ofthe grounds ar.d reasons for
ided by, the board. the action in the office of the secretary of the board and in the depart-
§08.64.350 Aiaska Statutes §08.64.360

ment. The statement, together with the written decision of the board,
shall remain of record in the department. (§ 35-3-89 ACLA 1949; am
§ 23 ch 77 SLA 1969)

1S"



ee—-"U - L
RV I
| VAR e

5 os.fji.nno

S report. fa)
1 It) prarliec
IrolmhVin op
orders, :hall
"it feels that
mifac: of fhat
praef ice. The
4 (be ci.-li-

privileges 1o
feiipalihy in

ball frport
erea; mis for

i), (lie board
lablo cause,
xamitic (he

cuntinue to
“losafely to
lo suspend,
elent deter*
h 101 SLA

$10 d) }7

Sl?&ec.l!g.(;h]i Ceilillc.ili") nf ivmvifjtizi. Ill, pcasi/ $ '()./( 1y

Article 3. Unlawful Aels.

Section
3fi0. Penalty for j>r.teticing without a ]j.
cense or in violation of chapter

Sec. 08.01..%CO. Penalty for practicing without a license or in
violation of chapter. Except for a physician assistant, a physician-
trained mobile intensive care paramedic under AS 08.64.170, or a
person licensed or authorized under another chapter of this title who
engages in practices for which that person is licensed nr authorized
undo that tltapler, a person practicing medicine or osteopathy in the
state without a valid license or permit is guilty ofa class A misde—
meanor. Each day of illegal practice is a separate offense. (8 35-3-93
ACLA 1949; am 825ch 77 SLA 1969; am 82ch 5SLA 1972; am 811
ch 101 SLA 1974; am &17 ch 48 SLA 1983)

S (is.G"i.:u6 Ht'MNOS AMI Pl Kr—ION'S s 0S.(M.zi70

[-.ifirt of aim lullm nts. - The I[*S3
iiiai-athiii it 1l v.1mie tlii- Mil inn.

At tide 4. Miscellaneous Provisions.

Section Section

»r.G. Liability for services rendered I>y n pI|y||C|ar_1"tra_||_ud mobile intimive
rare p.u.iiin-ilic

Sec. 03.61.366. Liability for services rendered by a physician-
trained mobile intensive care paramedic. An act or omission of a
physician-trained mobile intensive care paramedic done or omitted in
good faith while rendering emergency service to a person who is in
need of immediate aid in order to avoid serious harm of loss of life
does not impo e any liability upon the physician trained mobile inten-
sive”ue paramedic, the supervising physician, a hospital, the olli-
cersfnieinbers of the stair, nurses, or other employees of a hospital or
upon a federal, state, ltorough,city or other local go Jetitmenl al unitor
upon other employees of tt governmental unit; however, this section
does nut relieve a physician or a ho pital ofa duly otherwise imposed
hy law uiion the pliy: ician or hospital for the designation or training
of a physician trained mobile intensive care paramedic or for the pro—
vision or maintenance of equipment to he used by the physician-
trained mobile intensive care paramedic. (S 11 fit 101 SLA 1974; am
81 ch 122 SLA 1986)

Chins references. - - Fur civil liability mediate aid ill oi.h r thavnid serious harm

for emergency aid, see AS UD.tiS.0SO. or loss uf life dues mil" for “while render-

Mifeet of nmeinlinciits. — The Irt6é  ing emergency lifr.-uving scivicc to a per-
amendment Mih.-titotetl "An" fur No ‘ mid Min who is in iininediate danger of lies uf
Sill/ 1ittiled “v.liilc rendering cineigcncy  life shall” near the beginning of the sec-
m ivice to a per:on who is ill need of im-  tion.

[



fYi\ K.("t.3t»7. Prescription or dMiiuivl: . tioit of l.u tiilo hy
physicians. fa) A PPby?ician may not he subject to *i i ymlsm
liy tlieSiale Medical Una id fur prescribing or ailmini>Ici inj; ,-mv;,d.din
(ai liile) lo a patient tinder the phy: ician"s rare who has i-jsi- lid ihe
Mihslance unless the Slate Medical Hoard ina hearini; conduct id under
the Administrative Procedure Act (AS elitl"2) has made a formal
findinj; that the snlistance is harmful.

th) A hospital or health facility may not interfere will) the physi—
cian-patient relationship hy restricting or forbidding Ilic use of
amygdalin (laidrile) when prescribed or administered hy a physician
and requested by a patient unless the substance as prescribed or
administered hy the physician is found to he harmful hy the Stale
Medical Hoard in a hearing conducted under the provisions of the
Administrative Procedure Act (AS -11.6G2). (S8 1, 2 ch 227 S1.A I")I(d)

Kititor’'s nolcs. -- This si-clion was wilh AS OLU.YO."MIcl and &-I, ("Implcr ;"8.
redrafted hy Itic revivor of slalutrs to SI.LA 11IW2
remove personal piuminns in i-onfiirmity

See. 0S.G-1.3G8. Permits for isolated areas.

Repealed by 827 ch 1-18 SLA 1970.

Article 5. (leneral Provisions.

Section
IVO. Pel.«ms mil atfulid
/IS0, Ppifiniliuna

See. 08.G1.370. Persons not affected. This chapter does not apply

ense oi”in

physidnn- to

1-170, or a (€)) officers in the regular medical service of the armed services of
s title who (he United Plates or (he United States Public Health Pei vice wlulo in
authorized the discharge of their official duties;

mthy in the 12) a physician or osteopath-, who isnot a resident of this state, who

>A misde- is asked by a physician or osteopath licensed in this state to help in
&35-3-93 the diagnosis or treatment of a case;

2;am 111 (3 the practice of the religious tenets of a church;
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(*1) ;i person while serving as a student, intern, re-ideiit phy: irian,
or fellow at a hospital, clinic, or incilii.il f.uility in the elate;

) a physician in the regular medical service of the United States
Public Health Service or the armed services of the United States vol—
unteering services without pay or other remuneration to a hospital,
clinic, medical ofTice, or other medical facility in the state:

®) a person who is registered as a lay midwife by the Department
of Health and Social Services under AS 1ft.05.010 or who isexcluded
from registration under AS 18.05.057 while engaged in the practice of
lay midwifery whether or not the person accepts compensation for
those services. (885-3-97 ACLA 1919; am &< ch 93 SI.A 1905; am
826G ch 77 SI1.A 1909; am 23, 21 ch 1-18SI.A 1970; am S8 1, 2 ch 88
SI.A 1972; am 813 ch 127 SI.A 1974; am 81 ch 33 SI.A 1985)

ootn liitimyiit o= iCniti-<d fliiiii-r  [izir.v
i;r;ijilis i) Mnt <G ;is prt-cnl p:ir;i|;r.ipli3

KIIVi t nf m ... The IS5 (1) ;>hil (fl) ;iml o |.m nl pir:i|;r.-iih

See. Oft.Gf.0J'O. Definitions, As used in this ch.ipter

(1) "hoard" means the State Medical Hoard;

(2) "practice of medicine" or "practice of o.ti op ithy" means:

(A) for a fee, donation or other consideration, to diagnose, treat,
operate on, prescribe for, or administer to, any human ailment, IX¥c m-
ish, deformity, disease, disfigurement, disorder, injury, or other men-
tal or physical condition; or to alti nipt to perform or n present that a
person is authori/ed to perform any of the acts :et mil in this :uhpara-
graph;

(13) to use or publicly display a title in connection with a person’s
name including "doctor of medicine,” "physician,””"M.D.," or "W lur of
osteopathic medicine” or "D.O." or a specialist designation including
"surgeon," "dermatologist,” or a similar title, or any title which lends
lo show that the person is willing or qualified to diagim.-o or treat the
sick or injured;

(® [Repealed, § 19 ch 18 S1A 193]

(%) [Repealed, § 27 ch 113 SLA 1970]

(5) "department” means the Department of Commerce and Eco—
nomic Development;

(6) "acupuncture®’means a medical practice to cure disease or re—
lieve pain, alter function or induce anesthesia by piercing portions of
the body with needles;

(7) "physician-trained mobile intensive care paramedic" means a
person who

(A) has successfully completed the advanced first aid course pre—
scribed by the board;

B) is trained by a licensed Physician

) to carry out all phases of cardio-pulmonary resuscitation,
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(ii) to administer drugs under written nr oral autlmriz i(i.<n Pfa
liceltV-d phy.-icinn,

(iif) to administer intravenous solutions under written or oral au—
thorization of a licensed physician; and

IC) has heen examined and certified as a physician-trained mobile
intensive care paramedic hy the board or by the board 3 designated
representatives;

(®) "emergency life-saving service” means medical assistance given
(o a perron whose physical condition, in the opinion of a reasonably
prudent person, is such that the person3 life is endangered;

(9) "practice ofpodiatry” means the medical, mechanical, and surgi—
cal treatment of ailments of the foot, the muscles and tendons of the
leg governing the functions of the foot, and :npei ficial lesions of the
hand other than those* a:*minted with trauma; the tire of prepara-
tions, medicines, and drugs as are necessary for llie trcalun nl of these
ailments; the treatment of the local manifestations of systemic dis—
eases as they appear in the hand and foot, except that

(A) a patient:hall he concurrently referred to a physician oroho-
path for the treatment of the systemic di:ea e itelf;

(13) general anaesthetics may be used only in colleges of podiatry
approved by the .Stale Medical Hoard and in hospitals appioved hy the
joint commix, ion on the accreditation of hospitals, or Hu* American
Osteopathic Association; and

IC) the me ol X-ray or radium for therapeutic purposes is not per—
mitted.

(10) "practice of lay midwifery" has the meaning given in AS
18.05.070. 0S 8, ;it-591 ACLA 1010; am * 27 ch 77 SLA 19(19;
am 8:iach 108 SI,A 1970; am 25 27ch MS SLA 1970; am 89 ch
32 SLA 1971; am 81lch 117 SLA 1971; am & teh ST. SLA 19/2; am
84ch 21 SLA 1971; am SS 12, 13 ch 101 SLA 197-1; am $ Ich 127°
SLA 1975; am &1leh 21 SLA 1970; am $$ 27 --29, Il ih 177 SLA
1978; am 8Gch -15SLA 1982; am & IS, 19ch ISSLA 19S3; am 82
ch 33 SLA 19S5)

Effect of nmcinlnunls. — The first The 1085 .iimiidimnt added |-.u,i|;i.iph
19S3 amendment, rewrote paragraph (2). (10).

The second 1083 amendment repealed
paragraph (3).
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Offered: 3/11/87 5-0291L
Referred: Finance

Original sponsors: Sund, Koponen,
Taylor and Zawacki

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 70 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the State Medical Board; and
amending Rule 504(d) of the Alaska Rules ofEvi-
dence.™
BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 08.01.065 is amended by adding a new subsection to
read:

(e) To the extent that appropriations are available for the pur-
pose, and notwithstanding the requirement of AS 37.07.080(e) that
approval of the office of management and budget is required, an amount
equal to one-half of the amount of fees collected during the previous
two calendar years for applications, licenses, and permits 1issued
under AS 08.64 shall be allocated each fiscal year by the department,
without the approval of the office of management and budget, for
services provided to or on behalf of the State Medical Board by the
division of occupational licensing.

* Sec. 2. AS 08.64.101 is amended to read:

Sec. 08.64.101. DUTIES. The board shall

(1) examine and issue licenses to applicants;

(2) develop written guidelinesto 1insure that licensing
requirements are not unreasonably burdensome and the 1issuance of
licenses 1is not unreasonably withheld or delayed;

(3) submit an annual report of 1its proceedings to the
governor, including a statement of money received and disbursed;

(4) after a hearing, impose disciplinary sanctions on

HB0070C -1- CSHB 70(Jud)
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persons who violate this chapter, or the regulations or orders of the
board;

(5) adopt regulations insuring that renewal of licenses is
contingent upon proof of continued competency on the part of the
licensee”

(6) hire an executive secretary and necessary staff;

(7) contract with private professional organizations to
establish an impaired medical professionals program to treat persons

licensed under this chapter who abuse addictive substances.

* Sec. 3. AS 08.64.200 is amended by adding a new subsection to read:

(b) The board shall determine whether each physician applicant
has any disciplinary or other actions recorded 1in the nationwide
disciplinary data bank of the Federation of State Medical Boards.

*Sec. 4. AS 08.64.210(b) is repealed and reenacted to read:

(b) The deadline for submitting an exam application to the board
shall be established by regulation.

*Sec. 5. AS 08.64.220(a) is repealed and reenacted to read:

(a) The board shall offer a written examination sufficient to
test the applicant®s fitness to practice medicine or osteopathy.

*Sec. 6. AS 08.64.255 is amended to read:

Sec. 08.64.255. INTERVIEW REQUIRED. All applicants for licen-
sure must [A LICENSE UNDER AS 08.64.250 SHALL] be interviewed in
person by at least one member of the board before a license will be
issued. The interview must [SHALL] be recorded. |If [, AND, IF] the
aoplication is denied on the basis of the interview, the denial must
[SHALL] be stated in writing”™ with the reasons for it, and the record
must [SHALL] be preserved.

*Sec. 7. AS 08.64.311 is repealed and reenacted to read:

Sec. 08.64.311. LICENSE RENEWAL. The department shall establish

CSHB 70(Jud) *2- HBOO70C
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license renewal dates. Licenses shall berenewed biennially, unless
the commissioner, by regulation, provides for more frequentrenewals.

* Sec. 8. AS 08.64.313 is repealed and reenacted to read:

Sec. 08.64.313. INACTIVE LICENSE. A licensee who does not
practice in the state may hold an inactive [license. A person who
practices in the state, however infrequently,shall hold an active
license.

*Sec. 9. AS 08.64.331(a) 1is amended to read:
(a) If the board finds that a licensee has committed an act set
out in AS 08.64.326(a), the board may
(1) permanently revoke a license to practice;
(2) suspend a license for a determinate period of time;
(3) censure a licensee;
(4) issue a letter of reprimand;
(5) place a licensee on probationary status and require the
licensee to

(A) report regularly to the board on matters involving
the basis of probation;

(B) Ilimit practice to those areas prescribed;

(C) continue professional education until a satisfac-
tory degree of skill has been attained in those areasdetermined
by the board to need improvement;

(6) impose limitations or conditions on the practice of a
licensee; [OR]
(7) impose a civil fine of not more than $10,000; or
(8) impose one or more of the sanctions set out in (1) -
(7) [(1) - (6)] of this subsection.
* Sec. 10. AS 08.64.332 is repealed and reenacted to read:

Sec. 08.64.332. AUTOMATIC SUSPENSION FOR MENTAL INCOMPETENCY OR

HBOO70C ! -3- CSHB 70(Jud)
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INSANITY. Notwithstanding AS 44.62, if a person holding a license to
practice medicine or osteopathy under this chapter is adjudged raental-
ly incompetent or insane by a final order or adjudication of a court
of competent jurisdiction or by voluntary commitment to an institution
for the treatment of mental illness, the person®"s license shall be
suspended by the board. The suspension shall continue in effect until
the court finds or adjudges that the person has been restored to
reason or until a licensed psychiatrist approved by the board deter-
mines that the person has been restored to reason.

Sec. 11. AS 08.64 1is amended by adding a new section to rea =«

Sec. 08.64.335. REPORTS OF DISCIPLINARY ACTION OR LICENSE SUS-
PENSION OR SURRENDER. The board shall promptly report to the Federa-
tion of State Medical Boards for inclusion in the nationwide disci-
plinary data bank license refusals under AS 08.64.240, actions taken
by the board under AS 98.64.331, and license suspensions or surrenders
under AS 08.64.332 or 08.64.334.

Sec. 12. AS 08.64.336 is repealed and reenacted to read:

Sec. 08.64.336. DUTY OF PHYSICIANS AND HOSPITALS TO REPORT. (@)
A physician who professionally treats a person licensed to practice
medicine or osteopathy in this state for alcoholism or drug addiction,
or for mental, emotional, or personality disorders, shall report it to
the board if the physician providing treatment feels that the person
may constitute a danger to the health and welfare of that person3
patients or the public if that person continues in practice. The
report shall state the name and address of the person and the condi-
tion found.

(b) A hospital that revokes, suspends, conditions, restricts,
or refuses to grant hospital privileges to, or imposes a consultation

requirement on, a person licensed to practice medicine or osteopathy

CSHB 70(QJiid) -4- HB00O70C
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in the state shall report to the board the name and address of the
person and the reasons for the action. A hospital shall also report
to the board the name and address of a person Jlicensed to practice
medicine or osteopathy in the state if the person resigns hospital
staff privileges while under investigation by the hospital or a com-
mittee of the hospital and the 1investigation could vresult in the
revocation, suspension, conditioning, or restricting of, or the re-
fusal to grant, hospital privileges, or in the imposition of a consul-
tation requirement. A report is required under this subsection
regardless of whether the person voluntarily agrees to the action
taken by the hospital. A report is not required if the sole reason
for the action is the person®s failure to complete hospital records in
a timely manner or to attend staff or committee meetings. In this
subsection "consultation requirement” means a restriction placed on a
person®s existing hospital privileges requiring consultation with a
designated physician or group of physicians in order to continue to
exercise the hospital privileges.

(c) Upon receipt of a report under (a) or (b) of this section,
the board shall investigate the matter and, upon a finding that there
is reasonable cause to believe that the person who is the subject of
the report is a danger to the health or welfare of the public or to
the person®s patients, the board may appoint a committee of three
qualified physicians to examine the person and report its findings to
the board. Notwithstanding the provisions of this subsection, the
board may summarily suspend a license under AS 08.64.331(c) before
appointing an examining committee or before the committee makes or
reports its findings.

(d) If the board finds that a person licensed to practice medi-

cine or osteopathy is unable to continue in practice with reasonable

HB0OO70C -5- CSHB 70(Jud)
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safety to the person®s patients or to the public, the board shall
initiate action to suspend, revoke, limit, or condition the person®s
license to the extent necessary for the protection of the person®s
patients and the public.

(e) A physician, hospital, or hospital committee that in good
faith submits a report under this section or participates in an inves-
tigation or judicial proceeding related to a report submitted under
this section is immune from civil or criminal liability for the sub-
mission or participation. |

(f) A physician or hospital may not refuse to submit a report
under this section or withhold from the board or its investigators
evidence related to an investigation under this section on the grounds
that the report or evidence concerns a matter that was disclosed in
the course of a confidential physician-patient or psychotherapist-
patient relationship or during a meeting of a hospital medical staff,
governing body, or committee that was exempt from thepublic meeting
requirements of AS 44.62.310.

Sec. 13. AS 08.64 is amended by adding a new section to read:

Sec. 08.64.338. MEDICAL AND PSYCHIATRIC EXAMS. For the purposes
of an investigation under this chapter, the board may order a person
to whom it has issued a license or permit to submit to a medical or
psychiatric examination by a physician or other practitioner of the
healing arts appointed by the board. An examination shall be at the
board"s expense. An examination may include the required submission
of biological specimens requested by the examining physician or prac-

titioner.

* Sec. 14. Rule 504(d) of the Alaska Rules of Evidence 1is .amended to

(d) EXCEPTIONS. There is no privilege under this rule:

CSHB 70(Jud) -6- HBOO70C
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(1) Condition and Element of Claim or Defense. As to
communications relevant to the physical, mental or emotional condition
of the patient in any proceeding in which the condition of the patient
is an element of the claim or defense of the patient, of any party
claiming through or under the patient, of any person raising the
patient®s condition as an element of his own case, or of any person
claiming as a beneficiary of the patient through a contract to which
the patient is or was a party; or after the patient®"s death, in any
proceeding in which any party puts the condition in issue.

(2) Crime or Fraud. |If the services of the physician or
psychotherapist were sought, obtained or used to enable or aid anyone
to commit or plan a crime or fraud or to escape detection or apprehen-
sion after the commission of a crime or a fraud.

(3) Breach of Duty Arising Out of Physician-Patient Rela-
tionship. As to a communication relevant to an issue of breach, by
the physician, or by the psychotherapist, or by the patient, of a duty
arising out of the physician-patient or psychotherapist-patient rela-
tionship.

(4) Proceedings for Hospitalization. For communications
relevant to an issue in proceedings to hospitalize the patient for
physical, mental or emotional illness, if the physician or psycho-
therapist, in the course of diagnosis or treatment, has determined
that the patient 1is in need of hospitalization.

(5) Required Report. As to information that the physician
or psychotherapist or the patient 1is required to report to a public
employee, or as to information required to be vrecorded in a public
office, 1if such report or record is open to public inspection, or as
to information or matters contained 1in or reasonably raised by a

report submitted under AS 08.64.336, other than information that would

HB0O70C -7- CSHB 70(Jud)
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establish the identity of a patient, unless the court finds that it is
necessary to admit the identifying information in order to serve the
interests of justice.

(6) Examination by Order of Judge. As to communications
made in the course of an examination ordered by the court of the
physical, mental or emotional condition of the patient, with respect
to the particular purpose for which the examination is ordered wunless
the judge orders otherwise. This exception does not apply where the
examination is by order of the court upon the request of the lawyer
for the defendant in a criminal proceeding inorder to provide the
lawyer with information needed so that he may advise the defendant
whether to enter a plea based on insanity or to present a defense
based on his mental or emotional condition.

(7) Criminal Proceeding. For physician-patient communica-
tions in a criminal proceeding. This exception does not apply to the

psychotherapist-patient privilege.

* Sec. 15. AS 08.64.260(b), (c), and (d) are repealed.

CSHB 70(Jud) -8 - HBOO70C
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Offered: 2/20/87 5-0291B
Referred: Judiciary and
Finance

Original sponsor: Sund

BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

CS FOR HOUSE BILL NO. 70 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the State Medical Board; and
amending Rule 504(d) of the Alaska Rules ofEvi-
dence."”
BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 08.01.065 is amended by adding a new subsection to
read:

(e) An amount equal to the amount of fees collected for applica-
tions, licenses, and permits issued under AS 08.64 during the previous
calendar year shall be allocated each year by the department for
services provided to or on behalf of the State Medical Board by the
division of occupational licensing.

*Sec. 2. AS 08.64.210(b) is repealed and reenacted to read:

(b) The deadline for submitting an exam application to the board
shall be established by regulation.

*Sec. 3. AS 08.64.220(a) 1is amended to read:

(&) The board shall make the examination written and [ORAL AND]
sufficient to test the applicant®s fitness to practice medicine or
osteopathy.

*Sec. 4. AS 08.64.311 is amended to read:

Sec. 08.64.311. LICENSE RENEWAL. Licenses shall be renewed two

I.FOUR] years after the date of issue.
*Sec. 5. AS 08.64.313 1is repealed and reenacted to read:
Stic. 08.64.313. INACTIVE LICENSE. A licensee who does not

practice in the state may hold an inactive license. A person who

HBOO70B 1- CSHB 70(L&C)
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practices in the state, however infrequently, shall hold an active

license.

* Sec. 6. AS 08.64.331(a) 1is amended to read:

(a) If the board finds that a licensee has committed an act set

out in AS 08.64.326(a), the board may

(1) permanently revoke a license to practice;

(2) suspend a license for a determinate period of time;

(3) censure a licensee;

(4) issue a letter of reprimand;

(5) place a licensee on probationary status and require the
licensee to

(A) report regularly to the board on matters involving
the basis of probation;

(B) limit practice to those areas prescribed;

(C) continue professional education until a satisfac-
tory degree of skill has been attained in those areasdetermined
by the board to need improvement;

(6) impose limitations or conditions on the practice of a
licensee; [OR]

) impose a civil fine of not more than $10,000; or

(8) impose one or more of the sanctions set out in (1) -
(7) [(1) - (6)] of this subsection.
Sec. 7. AS 08.64.336(b) 1is amended to read:

(b) A hospital that places a consultationrequirement on,
revokes, suspends, conditions, restricts” or refuses to grant hospital
privileges to a person licensed to practice medicine and surgery or
osteopathy in this state [BECAUSE THAT PERSON POSES A DANGER TO THE
PUBLIC] shall report to the board the name and address of the person

and the reasons for placing a consultation requirement on, revoking,

CSHB 70(L&C) -2- HBOO70B



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

suspending, conditioning, restricting” or refusing to grant hospital
privileges. A report 1is required under this subsection regardless of
whether the licensee voluntarily agrees to the action taken by the
hospital. A report is not required if the sole reason for the action
is the licensee"s failure to complete hospital records 1in a timely
manner or to attend staff or committee meetings.

Sec. 8. AS 08.64.336(c) is amended to read:

(c) Upon receipt of a report under (a) or (b) of this section,
the board shall investigate the matter and, upon a finding that there
is [OF] reasonable cause to believe that a practitioner is a danger to
the health or welfare of the public or the practitioner™s patients.
th)r._boa?ti [»] may appoint a committee of three qualified physicians to
examine the licensee and report their findings to the board. Notwith-
standing the provisions of this subsection, the board may summarily
suspend a license under AS 08.64.331(c) before appointing an examining
committee or before the committee makes or reports their findings.

Sec. 9. AS 08.64.336 1is amended by adding new subsections to read:

(e) A physician, hospital, or hospital committee that in good
faith submits a report under this section or participates in an inves-
tigation or judicial proceeding related to a vreport submitted under
this section is immune from civil or criminal liability for the sub-
mission or participation.

(f) A physician or hospital may not refuse to submit a report
under this section or withhold from the board or 1its investigators
evidence related to an investigation under this section on the grounds
that the report or evidence concerns a matter that was disclosed in
the course of a confidential physician-patient or psychotherapist-
patient relationship or during a meeting of a hospital medical staff,

governing body, or committee that was exempt from the public meeting

HBOO70B -3- CSHB 70(L&C)
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read:

requirements of AS 44.62.310.
Sec. 10. AS 08.64 is amended by adding new sections to read:

Sec. 08.64.337. SUBPOENA POWER. For the purposes of an inves-
tigation under this chapter, the board may issue a subpoena to, admin-
ister or cause to be administered an oath to, and examine or cause to
have examined the parts of the books, papers, and records of a person
to whom the board has issued a license or permit or to a person the
board reasonably believes has information relevant to the investiga-
tion. The superior court, on application of the board, shall enforce
the attendance and testimony of witnesses and the production and
examination of books, papers, and records.

Sec. 08.64.338. MEDICAL AND PSYCHIATRIC EXAMS. For the purposes
of an investigation under this chapter, the board may order a person
to whom it has issued a license or permit to submit to a medical or
psychiatric examination by a physician or other practitioner of the
healing arts appointed by the board. An examination shall be at the
board % expense. An examination may include the required submission
of biological specimens requested by the examining physician or prac-
titioner.

Sec. 11. Rule 504(d) of the Alaska Rules of Evidence 1is amended to

(d) EXCEPTIONS. There 1is no privilege under this rule:

(1) Condition and Element of Claim or Defense. As to
communications relevant to the physical, mental or emotional condition
of the patient in any proceeding in which the condition of the patie;t
is an element of the claim or defense of the patient, of any party
claiming through or under the patient, of any person raising the

patient®s condition as an element of his own case, or of any person

claiming as a beneficiary of the patient through a contract to which

CSHB 70(L&C) -4- HBOO70B
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the patient is or was a party; or after the patient"s death, in any
proceeding in which any party puts the condition in issue.

(2) Crime or Fraud. If the services of the physician or
psychotherapist were sought, obtained or used to enable or aid anyone
to commit or plan a crime or fraud or to escape detection or apprehen-
sion after the commission of a crime or a fraud.

(3) Breach of Duty Arising Out of Physician-Patient Rela-
tionship. As to a communication relevant to an issue of breach, by
the physician, or by the psychotherapist, or by the patient, of a duty
arising out of the physician-patient or psychotherapist-patient rela-
tionship.

(4) Proceedings for Hospitalization. For communications
relevant to an issue in proceedings to hospitalize the patient for
physical, mental or emotional illness, if the physician or psycho-
therapist, in the course of diagnosis or treatment, has determined
that the patient 1is in need of hospitalization.

(5) Required Report. As to information that the physician
or psychotherapist or the patient is required to report to a public
employee, or as to information required to be recorded in a public
office, if such report or record is open to public inspection, or as
to information or matters contained in or reasonably vraised by a
report submitted under AS 08.64.336.

(6) Examination by Order of Judge. As to communications
made in the course of an examination ordered by the court of the
physical, mental or emotional condition of the patient, with respect
to the particular purpose for which the examination is ordered unless
the judge orders otherwise. This exception does not apply where the
examination is by order of the court upon the request of the lawyer

for the defendant in a criminal proceeding in order toprovide the
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lawyer with information needed so that he may advise thedefendant
whether to enter a plea based on insanity or to present a defense
based on his mental or emotional condition.

(7) Criminal Proceeding. For physician-patient communica-
tions in a criminal proceeding. This exception does not apply to the
psychotherapist-patient privilege.

* Sec. 12. AS 08.64.260(b), (c), and (d) are repealed.
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Introduced: 1/23/87
Referred: Labor & Commerce,
Judiciary and Finance

1 IN THE HOUSE BY SUND
2 HOUSE BILL NO. 70

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled:"An Act relating to the State Medical Board; and
7 amending Rule 504(d) of the Alaska Rules of Evi-
8 dence.™

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 08.01.065 is amended by adding a new subsection to

11  read:

12 (e) An amount equal to the amount of fees collected foxlapplica-

13 tions, licenses, and permits issued under AS 08.64 during the previous
14 calendar year shall be allocated each year by the department for
15 services provided to or on behalf of the State Medical Board by the
16 division of occupational licensing.

17 *Sec. 2. AS 08.64.210(b) is amended to read:

18 (b) The application for examination shall be submitted to the
19 board at least 120 [40] days before the examination date.

20 *Sec. 3. AS 08.64.220(a) is amended to read:

21 (a) The board shall make the examination written and [ORAL AND]
22 sufficient to test the applicant®s fitness to practice medicine or
23 osteopathy.

24 *Sec. 4. AS 08.64.313 isrepealed and reenacted to read:

25 Sec. 08.64.313. INACTIVE LICENSE. A licensee who does not
26 practice in the state may hold an inactive license. A person who
27 practices in the state, however infrequently, shall hold an active
28 license.

29 *Sec. 5. AS 08.64.331(a) is amended to read:
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If the board finds that a licensee has committed an act set

out in AS 08.64.326(a), the board may

licensee

(1) permanently revoke a license to practice;

(2) suspend a license for a determinate period of time;

(3) censure a licensee;

(4) issue a letter of reprimand;

(5) place a licensee on probationary status and require the
to

(A) report regularly to the board on matters involving

the basis of probation;

(3) limit practice to those areas prescribed;

(C) continue professional education until a satisfac-

tory degree of skill has been attained in those areasdetermined

by the board, to need improvement;

licensee;

71 [

* Sec. 6.

(b)

revokes,

(6) impose limitations or conditions on the practice of a
[OR]
(7) impose a civil fine of not more chan S10.000; or
(8) impose one or more of the sanctions set out in (1) -
* (6)] of this subsection.
AS 08.64.336(b) 1is amended to read:
A hospital that places a consultationrequirement on,

suspends, conditions, restricts® or refuses to grant hospital

privileges to a person licensed to practice medicine and surgery or

osteopathy in this state [BECAUSE THAT PERSON POSES A DANGER TO THE

PUBLIC] shall report to the board the name and address of che person

and the reasons for placing a consultation requirement on, revoking.

suspending, conditioning, restricting® or refusing to grant hospital

privileges, A report is required under this subsection regardless of

whether the licensee voluntarily agrees to the action taken by the

HB 70

-2- HBOO70A



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

29

hospital. A report is not required if the sole reason for the action
is the licensee"s failure to complete hospital vrecords in a timely
manner or to attend staff or committee meetings.
*Sec. 7. AS 08.64.336(c) 1is amended to read:

(c) Upon receipt of a report under (a) or (b) of this section,
the board shall investigate the matter and, upon a finding that there
is [OF] reasonable cause to believe that a practitioner is a danger to
the health or welfare of the public or the practitioner®s patients,
the board [,] may appoint a committee of three qualified physicians to
examine the licensee and report their findings to the board. Notwith-
standing the provisions of this subsection, the board may summarily
suspend a license under AS 08.64.331(c) before appointing an examining
committee or before the committee makes or reports their findings.

*Sec. 8. AS 08.64.336 is amended by adding new subsections to read:

(e) A physician, hospital, or hospital committee that in good
faith submits a report under this section or participates in an inves-
tigation or judicial proceeding related to a vreport submitted under
this section is immune from civil or criminal liability for the sub-
mission or participation.

(f) A physician or hospital may not refuse to submit a report
under this section or withhold from the board or 1its investigators
evidence related to an investigation under this section on the grounds
that the report or evidence concerns a matter that was disclosed in
the course of a confidential physician-patient or psychotherapist-
patient relationship or dc-ing a meeting of a hospital medical staff,
governing body, or committee that was exempt from the public meeting
requirements of AS 44.62.310.

*Sec. 9. AS 08.64 is amended by adding new sections to read:

Sec. 08.64.337. SUBPOENA POWER. For the purposes of an
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