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Fiscal Note (analysis) 
draft CS HB 70 (Fin)

The fiscal note on CS HB 70 reflects a total cost of $ 89,723.00 to be covered 
by program receipts. The following is a breakdown of the $ 89,723.00.

1 Executive Secretary. Range 18A, PX position (11 months):

34,419 Salary
9,873 Benefits

44,292 Total

1 Investigator I I I .  Range 18A, GGU position (11 m on ths

34,243 Salary
9,838 Benefits

44,081 Total

Subtotal - Personal Services: $ 88,373.00

The bill also grants the board authority to order a licensee to submit to a 
medical or psychiatric examination by an appointee of the board, at the 
board's expense. The following costs are associated with these examina­
tions:

2 medical examinations at $175.00 each = $ 350.00
2 psychiatric examinations at $500.00 each = $ 1.000.00

Subtotal - Examinations: $ 1,350.00

.............................................................. TOTAL: $89 .72100

Surcharge Calculation:

945 active physicians (as of 3 -31 -87 )
Projected decline of 25% = 709 active physicians 
$89,723 divided by 709 = $ 126.54 (per license surcharge)

Note: currently doctors pay $150 per year
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Original sponsors: Sund, Koponen,

Taylor and Zawacki

IN THE HOUSE BY THE FINANCE COMMITTEE

CS FOR HOUSE BILL NO. 70 (Finance)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - FIRST SESSION 

A  BILL

For an Act entitled: "An Act relating to the State Medical Board and to

services provided for boards established under AS 08;

amending Rule 504(d) of the Alaska Rules of Evidence; 

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.01.050(c) is amended to read:

(c) After consulting with the State Medical Board (AS 08.64.-

010), the department shall employ two persons [AN INDIVIDUAL] who are 

not members [IS NOT A  MEMBER] of the b o a r d ; one shall [TO] be assigned 

as the investigator for the board; the other shall be assigned as the 

executive secretary for the b o a r d . The investigator shall

(1) conduct investigations into alleged violations of AS 

08.64, and into alleged violations of regulations and orders of the 

State Medical ••• ard;

(2) at the request of the State Medical Board, conduct 

investigations based on complaints filed with the department or with 

the board; and

(3) be directly responsible and accountable to the State 

Medical Board, except that only che department has authority to termi­

nate the investigator's employment and the department shall provide 

day to day and administrative supervision of the investigator.

* Sec. 2. AS 08.01.065(c) is amended to read:

(c) A fee established under this section must reflect, to the 

extent possible, the actual costs to the department of the activity
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1 for which the fee is charged. The actual or anticipated costs to the

2 department of services provided to or on behalf of a board must

3 r eflect, to the e x t e n t  p o s s i b l e ,  the a m o u n t  o f  fees the d e p a r t m e n t

4 c o l l e c t s  f r o m  p e r s o n s  in o c c u p a t i o n s  r e g u l a t e d  b y  the board.

5 1 * Sec. 3. AS 0 8 . 0 3 . 0 1 0 ( c ) (11) is a m e n d e d  to read:

i:
6 ij (11) State Medical Board (AS 08.64.010) -- June 30, 1991

i
7II [JUNE 30, 1987] .

81 * Sec. 4. AS 08.64.101 is amended to read:

9 Sec. 08.64.101. DUTIES. The board shall

10 (1) examine and issue licenses to applicants;

11 j (2) d e v e l o p  w r i t t e n  g u i d e l i n e s  to i n s u r e  that l i c e n s i n g
ii

1 2 !! requirements are not unreasonably burdensome and the issuance of
ii

131 licenses is not unreasonably withheld or delayed;

14II (3) submit an annual report of its proceedings to the

15Ij governor, including a statement of money received and disbursed;

1 6 ; (4) after a hearing, impose disciplinary sanctions on
j

17j p e r s o n s  w h o  v i o l a t e  this c hapter, or the r e g u l a t i o n s  or o r d e r s  o f  the

is! board;

j
19i (5) adopt regulations insuring that renewal of licenses is

2 0 1 contingent upon proof of continued competency 0 1 1 the part of the
«

2 1 1 licensee; and
'

| )

221| (6) coordinate with private professional organizations to

i i
23 establish an impaired medical professionals program to treat persons

24il licensed under this chapter who abuse addictive substances.  — -----------
25lj * Sec. 5. AS 08.64.200 is amended by adding a new subsection to read:

26jj (b) The board shall determine whether each physician applicant
|27! has any disciplinary or other actions recorded in the nationwide
I1231 disciplinary data bank of the Federation of State Medical Boards.

291 * Sec. 6. AS 08.64.210(b) is repealed and reenacted to read:

CSHB 70 (Fin) -2-
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(b) The deadline for submitting an exam application to the board 

shall be established by regulation.

* Sec. 7. AS 08.64.220(a) is repealed and reenacted to read:

(a) The board shall offer a written examination sufficient to 

test the applicant's fitness to practice medicine or osteopathy.

* Sec. 8. AS 08.64.255 is amended to read:

Sec. 08.64.255. INTERVIEW REQUIRED. All applicants for licen­

sure must [A LICENSE UNDER AS 08.64.250 SHALL] be interviewed in

person by at least one member of the board before a license will be 

issued. The interview must [SHALL] be recorded. If [, AND, IF] the 

application is denied on the basis of the interview, the denial must 

[SHALL] be stated in writing^ with the reasons for it, and the record 

must [SHALL] be preserved.

* Sec. 9. AS 08.64.311 is repealed and reenacted to read:

Sec. 08.64.311. LICENSE RENEWAL. The department shall establish 

license renewal dates. Licenses shall be renewed biennially, unless

the commissioner, by regulation, provides for more frequent renewals.

* Sec. 10. AS 08.64.313 is repealed and reenacted to read:

Sec. 08.64.313. INACTIVE LICENSE. A licensee who does not

practice in the state may hold an inactive license. A  person who

practices in the state, however infrequently, shall hold an active 

license.

* Sec. 11. AS 08.64.331(a) is amended to read:

(a) If the board finds that a licensee has committed an act set

out in AS 08.64.326(a), the board may

(1) permanently revoke a license to practice;

(2) suspend a license for a determinate period of time;

(3) censure a licensee;

(4) issue a letter of reprimand;
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(5) place a licensee on probationary status and require the 

licensee to

(A) report regularly to the board on matters involving 

the basis of probation;

(B) limit practice to those areas prescribed;

(C) continue professional education until a satisfac­

tory degree of skill has been attained in those areas determined 

by the board to need improvement;

(6) impose limitations or conditions on the practice of a 

licensee; [OR]

(7) impose a civil fine of not more than $10,000; or

(8) impose one or more of the sanctions set out in (1) - 

(7) [(1) - (6)] of this subsection.

* Sec. 12. AS 08.64.332 is repealed and reenacted to read:

Sec. 08.64.332. AUTOMATIC SUSPENSION FOR MENTAL INCOMPETENCY OR

INSANITY. Notwithstanding AS 44.62, if a person holding a license to 

practice medicine or osteopathy under this chapter is adjudged mental­

ly incompetent or insane by a final order or adjudication of a court 

of competent jurisdiction or by voluntary commitment to an institution 

for the treatment of mental illness, the person's license shall be 

suspended by the board. The suspension shall continue in effect until 

the court finds or adjudges that the person has been restored to 

reason or until a licensed psychiatrist approved by the board deter­

mines that the person has been restored to reason.

* Sec. 13. AS 08.64 is amended by adding a new section to read:

Sec. 08.64.335. REPORTS OF DISCIPLINARY ACTION OR LICENSE SUS­

PENSION OR SURRENDER. The board shall promptly report to the Federa­

tion of State Medical Boards for inclusion in the nationwide disci­

plinary data bank license refusals under AS 08.64.240, actions taken 

CSHB 7 0 (Fin) -4-



by the board under AS 08.64.331, and license suspensions or surrenders 

under AS 08.64.332 or 08.64.334.

Sec. 14. AS 08.64.336 is repealed and reenacted to read:

Sec. 08.64.336. DUTY OF PHYSICIANS AND HOSPITALS TO REPORT. (a)

A  physician who professionally treats a person licensed to practice 

medicine or osteopathy in this state for alcoholism or drug addiction, 

or for mental, emotional, or personality disorders, shall report it to 

the board if the physician providing treatment feels that the person 

may constitute a danger to the health and welfare of that person's 

patients or the public if that person continues in practice. The 

report shall state the name and address of the person and the condi­

tion found.

(b) A hospital that revokes, suspends, conditions, restricts, 

or refuses to grant hospital privileges to, or imposes a consultation 

requirement on, a person licensed to practice medicine or osteopathy
i

in the state shall report to the board the name and address of the

person and the reasons for the action. A hospital shall also report

to the board the name and address of a person licensed to practice

medicine or osteopathy in the state if the person resigns hospital

staff privileges while under investigation by the hospital or a com­

mittee of the hospital and the investigation could result in the 

revocation, suspension, conditioning, or restricting of, or the re­

fusal to grant, hospital privileges, or in the imposition of a consul­

tation requirement. A report is required under this subsection 

regardless of whether the person voluntarily agrees to the action 

taken by the hospital. A  report is not required if the sole reason 

for the action is the person's failure to complete hospital records in 

a timely manner or to attend staff or committee meetings. In this 

subsection "consultation requirement" means a restriction placed on a
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p e r s o n ' s  e x i s t i n g  h o s p i t a l  p r i v i l e g e s  r e q u i r i n g  c o n s u l t a t i o n  w i t h  a 

d e s i g n a t e d  p h y s i c i a n  or g r o u p  of p h y s i c i a n s  in o r d e r  to c o n t i n u e  to 

e x e r c i s e  the h o s p i t a l  p r i v i l e g e s .

(c) U p o n  r e c e i p t  o f  a r e p o r t  u n d e r  (a) or (b) of this section, 

the b o a r d  shall i n v e s t i g a t e  the m a t t e r  and, u p o n  a f i n d i n g  that there 

is r e a s o n a b l e  c a use to b e l i e v e  that the p e r s o n  w h o  is the s u b j e c t  of 

the r e p o r t  is a d a n g e r  to the h e a l t h  or w e l f a r e  of the p u b l i c  or to 

the p e r s o n ' s  p a t i e n t s ,  the b o a r d  m a y  a p p o i n t  a c o m m i t t e e  o f  three 

q u a l i f i e d  p h y s i c i a n s  to e x a m i n e  the p e r s o n  a n d  r e p o r t  its f i n d i n g s  to 

the board. N o t w i t h s t a n d i n g  the p r o v i s i o n s  of this s u b s e c t i o n ,  the 

b o a r d  m a y  s u m m a r i l y  s u s p e n d  a l i c e n s e  u n d e r  A S  0 8 . 6 4 . 3 3 1 ( c )  b e f o r e  

a p p o i n t i n g  an e x a m i n i n g  c o m m i t t e e  or b e f o r e  the c o m m i t t e e  m a k e s  or 

r e p o r t s  its findings.

(d) If the b o a r d  f inds that a p e r s o n  l i c e n s e d  to p r a c t i c e  m e d i ­

cine or o s t e o p a t h y  is u n a b l e  to c o n t i n u e  in p r a c t i c e  wi th r e a s o n a b l e  

s a f e t y  to the p e r s o n ' s  p a t i e n t s  or to the public, the b o a r d  s h all 

i n i t i a t e  a c t i o n  to suspend, revoke, limit, or c o n d i t i o n  the p e r s o n ' s

l i c e n s e  to the e x t e n t  n e c e s s a r y  for the p r o t e c t i o n  of the p e r s o n ' s

p a t i e n t s  and the public.

(e) A  phy s i c i a n ,  h o s p i t a l ,  or h o s p i t a l  c o m m i t t e e  that in g o o d  

f a i t h  s u b m i t s  a r e p o r t  u n d e r  this s e c t i o n  or p a r t i c i p a t e s  in a n  i n v e s­

ti g a t i o n  or j u d i c i a l  p r o c e e d i n g  r e l a t e d  to a r e p o r t  s u b m i t t e d  u n d e r

this s e c t i o n  is im m u n e  f r o m  c i vil or c r i m i n a l  l i a b i l i t y  for the s u b­

m i s s i o n  or p a r t i c i p a t i o n .

(f) A  p h y s i c i a n  or h o s p i t a l  m a y  n o t  r e f u s e  to s u b m i t  a r e p o r t  

u n d e r  this s e c t i o n  o r  w i t h h o l d  f r o m  the b o a r d  or its i n v e s t i g a t o r s  

e v i d e n c e  r e l a t e d  to an i n v e s t i g a t i o n  u n d e r  this s e c t i o n  on  the g r o u n d s  

that the re p o r t  or e v i d e n c e

(1) c o n c e r n s  a m a t t e r  that w a s  d i s c l o s e d  in the c o u r s e  o f  a 

7 0 ( F i n ) -6-



confidential physician-patient or psychotherapist-patient relationship 

or during a meeting of a hospital medical staff, governing body, or 

committee that was exempt from the public meeting requirements of 

AS 44.62.310; or

(2) is required to be kept confidential under AS 18.23.030. 

Sec. 15. AS 08.64 is amended by adding a new section to read:

Sec. 08.64.338. MEDICAL AMD PSYCHIATRIC E X A M S . For the purposes 

of an investigation under this chapter, the board may order a person 

to whom it has issued a license or permit to submit to a medical or 

psychiatric examination by a physician or other practitioner of the 

healing arts appointed by the board. An examination shall be at the 

board's expense. An examination may include the required submission 

of biological specimens requested by the examining physician or p r a c­

titioner.

Sec. 16. AS 18.23.030 is amended by adding a new subsection to read:

(d) Notwithstanding the provisions of (b) and (c) of this 

section, information contained in a report submitted to the State 

Medical Board, and information gathered by the board during an inves­

tigation, under AS 08.64.336 is not subject to subpoena or discovery 

unless and until the board takes action to suspend, revoke, limit, or 

condition a license of the person who is the subject of the report or 

investigation.

Sec. 17. Rule 504(d) of the Alaska Rules of Evidence is amended to

(d) EXCEPTIONS. There is no privilege under this rule:

(1) Condition and Element of Claim or Defense. As to 

communications relevant to the physical, mental or emotional condition 

of the patient in any proceeding in which the condition of the patient 

is an element of the claim or defense of the patient, of any party

-7- CSHB 7 0 (Fin)
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claiming through or under the patient, of any person raising the 

patient's condition as an element of his own case, or of any person 

claiming as a beneficiary of the patient through a contract to which 

the patient is or was a party; or after the patient's death, in any 

proceeding in which any party puts the condition in issue.

(2) Crime or Fraud. If the services of the physician or 

psychotherapist were sought, obtained or used to enable or aid anyone 

to commit or plan a crime or fraud or to escape detection or apprehen­

sion after the commission of a crime or a fraud.

(3) Breach of Duty Arising Out of Physician-Patient Rela­

tionship. As to a communication relevant to an issue of breach, by 

the physician, or by the psychotherapist, or by the patient, of a duty 

arising out of the physician-patient or psychotherapist-patient rela­

tionship.

(4) Proceedings for Hospitalisation. For communications 

relevant to an issue in proceedings to hospitalize the patient for 

physical, mental or emotional illness, if the physician or psycho­

therapist, in the course of diagnosis or treatment, has determined 

that the patient is in need of hospitalization.

(5) Required Report. As to information that the physician 

or psychotherapist or the patient is required to report to a public 

employee, or as to information required to be recorded in a public 

office, if such report or record is open to public inspection, or as 

to information or matters contained in or reasonably raised by a

report submitted under AS 08.64.336, other than information that would 

establish the identity of a patient, unless the court finds that it is

necessary to admit the identifying information in order to serve the 

interests of justice.

(6) Examination by Order of Judge. As to communications 

CSHB 7 0 (Fin) -8-



made in the course of an examination ordered by the court of the 

physical, mental or emotional condition of the patient, with respect 

to the particular purpose for which the examination is ordered unless 

the judge orders otherwise. This exception does not apply where the 

examination is by order of the court upon the request of the lawyer 

for the defendant in a criminal proceeding in order to provide the 

lawyer with information needed so that he may advise the defendant 

whether to enter a plea based on insanity or to present a defense 

based on his mental or emotional condition.

(7) Criminal Proceeding. For physician-patient communica­

tions in a criminal proceeding. This exception does not apply to the 

psychotherapist-patient privilege.

* Sec. 18. AS 08.64.260(b) , (c), and (d) are repealed.

* Sec. 19. The commissioner of commerce and economic development may 

impose a one-time surcharge on persons licensed under AS 08.64 to cover the 

costs during fiscal year 1988 of employing an investigator and an executive 

secretary for the State Medical Board required under AS 08.01.050(c), as 

amended by sec. 1 of this Act. In subsequent fiscal years, these positions 

shall be considered services to the State Medical Board for purposes of 

establishing fees under AS 08.01.065.

* Sec. 20. Section 19 of this Act takes effect on the effective date of 

the section or sections of a version of the bill containing the operating 

budget for fiscal year 1988 that authorizes fiscal year 1988 funding for 

uhe positions of investigator and executive secretary of the State Medical 

Board, established under AS 08.01.050(c), as amended by sec. 1 of this Act.

- 9 - CSHB 70(F i n )
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CSHB 70 (Jud.) - 2 -

Funding for the State Medical Board is currently budgeted in the 

department's operating budget and, therefore, new funds are not 

required for the remainder of FY 87.

Section 13 of the bill grants the board the authority to order a 

licensee to submit to a medical or psychiatric examination. In 

FY 88, the board will require approximately $1,400.00 in general 

funds to cover examination costs. During FY 88, medical licensing 

fees will be adjusted in order to support the hiring of an Executive 

Secretary and to cover the medical or psychiatric examination costs 

through program receipts for FY 89. This does not mean to imply that 

licensing fees will be carried from one fiscal year to the next but 

instead, medical licenses are due for renewal in FY 89 and the adjusted 

fees should be able to support the new costs incurred with hiring of an 

Executive Secretary and ordering examinations.

P a g e  2 of _ 2
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C O N T IN U A T IO N  o f  F ISCAL NOTE ANALYSIS 
F o r  B i l l /Reso lu t ion  N o .  CSHB 70 .[Z±xl)

This bill adds certain investigative powers and staff to the 

State Medical Board. To the extent that these new resources are 

available, the Department of Law's duties in assisting and defending the 

Board will be made easier. On the other hand, to the extent that new 

cases are brought to us, the department could see a corresponding 

increase in workload. Such an increase, however, cannot be predicted at 

this time. Major cases that arise in this area will be handled on a 

case-by-case basis, as they have in the past. Budget and staff 

reductions could result in a supplemental appropriation r e q u e s t  on a 

per case basis, if warranted by a major case.

pace - . of



Kay Brown
Alaska State Legislature 
House of Representatives

M E M O R A N D U M
TO: Representative Al Adams, Chair 

House Finance Committee

FROM: Representative Kj ~

DATE: April 1, 1987

RE: Proposed CS HB 70 (Finance)

The House Finance subcommittee on HB 70 recommends the attached draft 
CS fo r consideration by the fu ll committee, Also attached are a sectional 
analysis o f the draft CS, as well as a sectional which identifies the specific 
changes made to the Judiciary version of the bill.

Changes to the ludiciarv version of HB 70:

Briefly, the significant changes include:

1. An alternative funding mechanism which allows the Department of 
Commerce to levy a one-time surcharge to raise funds sufficient to cover 
additional staff fo r the Medical Board (this w ill be accompanied by the 
authorization o f two new positions in the budget). Also, the Division of 
Occupational Licensing statutes are changed to ensure that services provided 
by the Division to a particular Board reflect the fees collected from that 
profession.

2. Incorporation of an extension of the sunset date fo r the Medical Board to 
June 30, 1991.

3. Modification of the language of the Judiciary version to provide that the 
Medical Board "coordinate" (rather than "contract") with private 
organizations to establish an impaired physicians program. Also, the draft CS 
requires that the Department, rather than the Board, hire the new personnel.

P. O. BOX 20-2661 
Anchorage, A K  99520-2661 

(907) 272-0207

During Session:
P. O. Box V  

Juneau, A K  99811 
(907) 465-4998



4. Further definition and conditioning of the the circumstances under which 
certain reports to the Medical Board may become public.

Please re fe r to the attached sectional analyses for additional detail on the 
changes.

Fiscal Note

A fiscal note in the amount of $89.8 thousand is also attached. The costs 
would be entirely funded with new program receipts (i.e., with the surcharge 
in FY 88 and by increased license fees in future years).

Attachments



CS F o r  H B  70 ( )
R e v i s e d  M a r c h  30, 1987

S E C T I O N A L  A N A L Y S I S

P r e p a r e d  b y  Rep. J o h n  S u n d ' s  office.

S e c t i o n  1 (Page 1, L i n e  11) a m e n d s  p r e s e n t  s t a t u t e  t o  a l l o w  
t h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  t o  h i r e  
a n  e x e c u t i v e  s e c r e t a r y  f o r  t h e  S t a t e  M e d i c a l  B o a r d  in 
a d d i t i o n  t o  t h e  i n v e s t i g a t o r  t h a t  is a l r e a d y  s p e c i f i e d  in 
statute. T h e  e x e c u t i v e  s e c r e t a r y  w i l l  e n a b l e  t h e  B o a r d  t o  
m o r e  e f f e c t i v e l y  p e r f o r m  its i n v e s t i g a t i v e  f u n c t i o n s ,  
t h e r e b y  s t r e n g t h e n i n g  t h e  Board. It is w o r t h  n o t i n g  t h a t  
a l t h o u g h  p r e s e n t  s t a t u t e  s p e c i f i e s  t h a t  t h e  D e p a r t m e n t  w i l l  
h i r e  an  i n v e s t i g a t o r  f o r  t h e  Board, t h e r e  is p r e s e n t l y  n o  
e m p l o y e e  o f  t h e  D i v i s i o n  of O c c u p a t i o n a l  L i c e n s i n g  a s s i g n e d  
s o l e l y  to t h e  Board. O n e  i n v e s t i g a t o r 1 c o v e r s  t h e  M e d i c a l ,  
Dental, N u r s i n g  a n d  P h a r m a c e u t i c a l  b o a rds. O n e  m a j o r  
p u r p o s e  o f  t h i s  l e g i s l a t i o n  is t o  p r o v i d e  t h e  funds, t h r o u g h  
i n c r e a s e d  l i c e n s e  fees, t o  e n f o r c e  p r e s e n t  s t a t u t e  a n d  
i m p r o v e  t h e  B o a r d ' s  i n v e s t i g a t i o n  p rocess.

S e c t i o n  2 (Page 1, L i n e  27) a t t e m p t s  t o  e n s u r e  t h a t  
l i c e n s e e s  u n d e r  all b o a r d s  i n  t h e  d i v i s i o n  a r e  g e t t i n g  t h e i r  
m o n e y ' s  w o r t h  in t e r m s  o f  s e r v i c e s  f r o m  t h e i r  r e s p e c t i v e  
b o a rds. P r e s e n t  s t a t u t e  r e q u i r e s  t h a t  l i c e n s e  fe e s  r e f l e c t  
s e r v i c e s .  T h i s  s e c t i o n  ad d s  the r e c i p r o c a l  c o n c e p t  t h a t  
s e r v i c e s  r e f l e c t  fees, t o  t h e  e x t e n t  p o s s i b l e .  N o t e  t h a t  
t h i s  s e c t i o n  a p p l i e s  t o  all b o a r d s  —  n o t  j u s t  t h e  M e d i c a l  
Board. I n  e s s e n c e ,  t h i s  as k s  t h e  d i v i s i o n  t o  a l l o c a t e  to  
e a c h  b o a r d  t h e  a m o u n t  c o l l e c t e d  fr o m  t h a t  b o a r d .

S e c t i o n  3 (Page 2, L i n e  5) e x t e n d s  t h e  S t a t e  M e d i c a l  B o a r d  
t o  J u n e  30, 1991. It is d u e  for s u n s e t  o n  J u n e  30 of t h i s  
year.

S e c t i o n  4 (Page 2, L i n e  8) a d d s  t o  t h e  M e d i c a l  B o a r d ' s  
d u t i e s  t h e  a b i l i t y  t o  c o o r d i n a t e  w i t h  a p r i v a t e  o r g a n i z a t i o n  
a t r e a t m e n t  p r o g r a m  for p h y s i c i a n s  w i t h  s u b s t a n c e  a b u s e  
p r o b l e m s .  I m p a i r e d  p h y s i c i a n s  n o w  h a v e  t h e  a b i l i t y  t o  s e e k  
v o l u n t a r y  t r e a t m e n t ,  t h e r e b y  p r e v e n t i n g  f o r m a l  l i c e n s e  
r e s t r i c t i n g  a c t i o n  b y  t h e  board. B u t  t h i s  w o u l d  e n a b l e  t h e  
B o a r d  t o  h a v e  a p r o g r a m  on l i n e  a n d  i n c r e a s e  t h e  B o a r d ' s  
a b i l i t y  t o  m o n i t o r  t h e  t r e a t m e n t .  T h e  p r i v a t e  o r g a n i z a t i o n  
t h a t  w o u l d  e s t a b l i s h  t h e  p r o g r a m  w o u l d  m o s t  l i k e l y  b e  t h e  
A l a s k a  M e d i c a l  A s s o c i a t i o n .

S e c t i o n  5 (Page 2, L i n e  25) r e q u i r e s  t h a t  all a p p l i c a n t s  be 
c h e c k e d  t h r o u g h  t h e  F e d e r a t i o n  o f  S t a t e  M e d i c a l  B o a r d s  
d i s c i p l i n a r y  d a t a  b a n k  for a n y  p r e v i o u s  p r o b l e m s .

S e c t i o n  6 (Page 2, L i n e  29) r e p e a l s  t h e  4 0 - d a y  r e q u i r e m e n t  
f or e x a m  a p p l i c a t i o n s  a n d  r e q u i r e s  t h a t  t h e  a p p l i c a t i o n  
d e a d l i n e  w i l l  b e  e s t a b l i s h e d  b y  r e g u l a t i o n .



S e c t i o n  7 (Page 3, L i n e  3) e l i m i n a t e s  oral e x a m i n a t i o n s  for 
l i c e n s e s  t o  p r a c t i c e  m e d i c i n e  o r  o s t e o p a t h y .

S e c t i o n  8 (Page 3, L i n e  6) r e q u i r e s  t h a t  all l i c e n s e  
a p p l i c a n t s  b e  p e r s o n a l l y  i n t e r v i e w e d  b y  a t  l e a s t  o n e  m e d i c a l  
b o a r d  m e m b e r .  P r e s e n t  s t a t u t e  s e e m s  to l e a v e  t h i s  o p e n  to 
choice.

S e c t i o n  9 (Page 3, L i n e  14) r e q u i r e s  t h a t  l i c e n s e s  be  
r e n e w e d  a t  l e a s t  e v e r y  t w o  y e a r s  i n s t e a d  of  t h e  p r e s e n t  four 
yea r s .  T h e  d e p a r t m e n t  s h a l l  e s t a b l i s h  t h e  r e n e w a l  date.
T h i s  p e r m i t s  t h e  d e p a r t m e n t  t o  c o n t i n u e  its p o l i c y  of 
r e n e w i n g  all l i c e n s e s  a t  t h e  s a m e  time.

S e c t i o n  10 (Page 3, L i n e  18) r e w r i t e s  the s t a t u t e  r e l a t i n g  
to i n a c t i v e  m e d i c a l  l i c e n s e s .  C u r r e n t  l a w  r e q u i r e s  t h a t  a 
l i c e n s e e  m u s t  r e s i d e  o u t s i d e  t h e  s t a t e  in o r d e r  to  o b t a i n  an 
i n a c t i v e  l i c e n s e .  A s  r e w r i t t e n ,  a l i c e n s e e ' s  r e s i d e n c e  
w o u l d  b e  i r r e l e v a n t .  T h e  o n l y  c r i t e r i o n  w o u l d  b e  w h e t h e r  
th e  l i c e n s e e  p r a c t i c e s  in t h e  state. If t h e  l i c e n s e e  d o e s  
p r a c t i c e  i n  t h e  state, n o  m a t t e r  h o w  i n f r e q u e n t l y ,  t h e  
l i c e n s e e  m u s t  h o l d  an  a c t i v e  license.

S e c t i o n  11 (Page 3, L i n e  23) a m e n d s  t h e  s t a t u t e  r e l a t i n g  to 
d i s c i p l i n a r y  s a n c t i o n s  b y  a l l o w i n g  t h e  b o a r d  t o  i m p o s e  a 
c i v i l  f i n e  o f  $ 1 0 , 0 0 0  o r  le s s  if t h e  b o a r d  f i n d s  t h a t  a 
l i c e n s e e  h a s  c o m m i t t e d  a n  a c t  s e t  o u t  in A S  0 8 . 6 4 . 3 2 6 ( a ) .

S e c t i o n  12 (Page 4, L i n e  14) is a h o u s e k e e p i n g  m e a s u r e  to 
r e m o v e  t h e  t e r m  " s u r g e r y "  f r o m  statute. S u r g e o n s  d o  n o t  
h o l d  s e p a r a t e  l i c e n s e s  f r o m  o t h e r  p h y s i c i a n s .

S e c t i o n  13 (Page 4, L i n e  25) r e q u i r e s  t h e  B o a r d  t o  r e p o r t  to 
t h e  F e d e r a t i o n  of  S t a t e  M e d i c a l  B o a r d s  d a t a  b a n k  a n y  l i c e n s e  
r e f u s a l s ,  r e s t r i c t i o n s ,  s u s p e n s i o n s ,  s u r r e n d e r s ,  etc. as 
d e s c r i b e d  in A S  0 8 . 6 4 . 2 4 0 ,  08.64.331, 0 8 . 6 4 . 3 3 2  a n d  
0 8 . 6 4 . 3 3 4 .

S e c t i o n  14 (Page 5, L i n e  3) i n c r e a s e s  t h e  m a n d a t o r y  
r e p o r t i n g  t o  t h e  B o a r d  a n d  o f f e r s  i m m u n i t y  for r e p o r t i n g .

S p e c i f i c a l l y ,  t h i s  s e c t i o n  ad d s  t o  c u r r e n t  l a w  a r e q u i r e m e n t  
t h a t  a h o s p i t a l  t h a t  r e v o k e s ,  suspe n d s ,  o r  c o n d i t i o n s  a 
l i c e n s e e ' s  h o s p i t a l  p r i v i l e g e s  (as w e l l  as r e s t r i c t i n g  or 
r e f u s i n g  t o  g r a n t  h o s p i t a l  p r i v i l e g e s )  r e p o r t  t h a t  f a c t  to 
t h e  b o a r d  a n d  e x p l a i n  t h e  r e a s o n s  for t h e  action. T h i s  
r e p o r t  is r e q u i r e d  e v e n  if t h e  l i c e n s e e  v o l u n t a r i l y  a g r e e s  
t o  t h e  a c t i o n .  A  r e p o r t  is n o t  r e q u i r e d  if t h e  o n l y  r e a s o n  
for t h e  h o s p i t a l ' s  a c t i o n  w a s  t h e  l i c e n s e e ' s  f a i l u r e  t o  
c o m p l e t e  h o s p i t a l  r e c o r d s  on  t i m e  o r  f a i l u r e  to  a t t e n d  s t a f f  
o r  c o m m i t t e e  m e e t i n g s .
T h e  h o s p i t a l  m u s t  a l s o  r e p o r t  t h e  n a m e  a n d  a d d r e s s  o f  a 
p h y s i c i a n  if t h a t  p h y s i c i a n  r e s i g n e d  w h i l e  u n d e r  an 
i n v e s t i g a t i o n  t h a t  c o u l d  h a v e  l e a d  to a r e s t r i c t i o n ,  
s u s p e n s i o n ,  c o n d i t i o n ,  etc.



T h i s  s e c t i o n  a l s o  c l a r i f i e s  t h a t  t h e  r e a s o n a b l e  c a u s e  
n e c e s s a r y  t o  a u t h o r i z e  t h e  b o a r d ' s  a p p o i n t m e n t  of t h r e e  
p h y s i c i a n s  to e x a m i n e  a l i c e n s e e  is " r e a s o n a b l e  c a u s e  t o  
b e l i e v e  t h a t  a p r a c t i t i o n e r  is a d a n g e r  t o  t h e  h e a l t h  o r  
w e l f a r e  o f  t h e  p u b l i c  o r  t h e  p r a c t i t i o n e r ' s  p a t i e n t s . "  T h i s  
s e c t i o n  a l s o  s p e c i f i c a l l y  a u t h o r i z e s  t h e  b o a r d  to s u s p e n d  
t h e  l i c e n s e e ' s  l i c e n s e  b e f o r e  a p p o i n t i n g  t h e  c o m m i t t e e  or  
b e f o r e  r e c e i v i n g  t h e  c o m m i t t e e ' s  report.
F i nally, t h i s  s e c t i o n  a d d s  t w o  n e w  s u b s e c t i o n s  to  t h e  
r e p o r t i n g  law. S u b s e c t i o n  (e) p r o v i d e s  i m m u n i t y  f r o m  c i v i l  
and c r i m i n a l  l i a b i l i t y  for s u b m i t t i n g  a r e p o r t  or 
p a r t i c i p a t i n g  in an  i n v e s t i g a t i o n  of a l i c e n s e e  in g o o d  
faith. S u b s e c t i o n  (f) p r o v i d e s  t h a t  t h e  c o n f i d e n t i a l i t y  of 
t h e  p h y s i c i a n - p a t i e n t  r e l a t i o n s h i p  a n d  t h e  
p s y c h o t h e r a p i s t - p a t i e n t  r e l a t i o n s h i p  is n o t  g r o u n d s  for 
r e f u s i n g  t o  s u b m i t  a report, n o r  is A S  1 8 . 23.030, w h i c h  is 
t h e  s t a t u t e  t h a t  m a k e s  r e v i e w  o r g a n i z a t i o n  r e p o r t s  
c o n f i d e n t i a l .  A l s o  n o t  g r o u n d s  f o r  r e f u s i n g  t o  r e p o r t  is 
t h a t  t h e  m a t t e r  t h a t  is r e q u i r e d  to b e  r e p o r t e d  w a s  t h e  
s u b j e c t  o f  a m e e t i n g  e x e m p t  fr o m  the p u b l i c  m e e t i n g  law.

S e c t i o n  15 (Page 7, L i n e  6) a d d s  a n e w  statute. AS  
0 8 . 6 4 . 3 3 8  a l l o w s  t h e  b o a r d  t o  o r d e r  m e d i c a l  a n d  p s y c h i a t r i c  
e x a m s  of a l i c e n s e e  u n d e r  i n v e s t i g a t i o n  b y  the boa r d .  T h e  
e x a m s  are a t  b o a r d  e xpense, a n d  m a y  i n c l u d e  t e s t s  r e q u e s t e d  
b y  t h e  e x a m i n i n g  p h y s i c i a n .

S e c t i o n  16 (Page 7, L i n e  15) a m e n d s  A S  1 8 . 23.030, w h i c h  
m a k e s  c o n f i d e n t i a l  r e p o r t s  o f  r e v i e w  o r g a n i z a t i o n s ,  to 
e n s u r e  t h a t  e v e r y t h i n g  r e p o r t e d  t o  t h e  B o a r d  is c o n f i d e n t i a l  
and u n d i s c o v e r a b l e  u n l e s s  t h e  B o a r d  t a k e s  f o r m a l  acti o n .  
S u b p a r a g r a p h s  (b) a n d  (c) in AS 1 8 . 2 3 . 0 3 0  o f f e r  e x c e p t i o n s  
to  t h e  c o n f i d e n t i a l i t y  lav/, b u t  t h i s  s e c t i o n  s t a t e s  t h a t  
r e q u i r e d  r e p o r t s  to  t h e  B o a r d  a r e  n o t  p r i v i l e g e d  t o  t h o s e  
e x c e p t i o n s ,  t h e r e b y  t i g h t e n i n g  t h e  c o n f i d e n t i a l i t y  a l r e a d y  
o f f e r e d  in AS 18. 2 3 . 0 3 0 .  T h i s  s e c t i o n  is i n t e n d e d  t o  
m a i n t a i n  o p e n  a n d  c a n d i d  r e p o r t i n g  w i t h i n  r e v i e w  
o r g a n i z a t i o n s  b y  e n s u r i n g  c o n f i d e n t i a l i t y .

S e c t i o n  17 (Page 7, L i n e  23) a m e n d s  t h e  A l a s k a  R u l e  of 
E v i d e n c e  p e r t a i n i n g  t o  t h e  p h y s i c i a n - p a t i e n t  a n d  
p s y c h o t h e r a p i s t - p a t i e n t  t e s t i m o n i a l  p r i v i l e g e .  The 
a m e n d m e n t  p r o v i d e s  t h a t  u n l e s s  t h e  i d e n t i t y  of a p a t i e n t  
w o u l d  b e  revea l e d ,  a r e p o r t  s u b m i t t e d  to  t h e  m e d i c a l  b o a r d  
u n d e r  A S  0 8 . 64.336, and m a t t e r s  r e a s o n a b l y  r a i s e d  b y  t h e  
report, a r e  n o t  c o v e r e d  b y  the p r i v i l e g e  in j u d i c i a l  
p r o c e e d i n g s .  T h e  a m e n d m e n t  includes, h o wever, t h a t  t h e  
c o u r t  m a y  d e c i d e  it n e c e s s a r y  to r e v e a l  t h e  i d e n t i t y  of  a 
p a t i e n t  in o r d e r  t o  s e r v e  justice.

S e c t i o n  18 (Page 9, L i n e  13) r e p e a l s  p r o v i s i o n s  r e l a t i n g  to
l i c e n s e  e x a m i n a t i o n s  to  r e f l e c t  t h e  b o a r d ' s  c u r r e n t  
e x a m i n i n g  p r a c t i c e s .

S e c t i o n  19 (Page 9, L i n e  14) a l l o w s  t h e  D e p a r t m e n t  t o  l e v y  a
o n e - t i m e  M e d i c a l  B o a r d  l i c e n s e e  s u r c h a r g e  t o  c o v e r  t h e  c o s t s



of  t h e  i n v e s t i g a t o r  a n d  e x e c u t i v e  s e c r e t a r y .  T h e  s u r c h a r g e  
w i l l  b e  for f i s c a l  y e a r  '88. U p o n  t h e  n e x t  l i c e n s e  r e n e w a l  
(Dec. '88) t h e  s u r c h a r g e  t o  c o v e r  t h e  p o s i t i o n s  w i l l  b e  p a r t  
of t h e  l i c e n s e  fee*

S e c t i o n  20 (Page 9, l i n e  21) m a k e s  t h e  s u r c h a r g e  e f f e c t i v e  
o n  t h e  s a m e  d a t e  a s  t h e  FY  '88 b u d g e t  b i l l  if t h e  b u d g e t  
p r o v i d e s  for t h e  i n v e s t i g a t o r  a n d  e x e c u t i v e  s e c r e t a r y  
p o s i t i o n s .



C H A N G E S  M A D E  T O  CS H B  70 (Judiciary) IN P R O P O S E D  F I N A N C E  
S U B C O M M I T T E E  CS

M a r c h  30, 1987 
V e r s i o n  #2

( P r e p a r e d  by  Rep. J o h n  S u n d ' s  office)

1. T I T L E
T h e  t i t l e  of the b i l l  w a s  c h a n g e d  to a l l o w  for the 

c h a n g e  in s e c t i o n  2 of t h e  p r o p o s e d  CS w h i c h  a p p l i e s  to all 
o c c u p a t i o n a l  l i c e n s i n g  boards, n o t  j u s t  t h e  S t a t e  M e d i c a l  
Board.

2. F U N D I N G  M E C H A N I S M
S e c t i o n  1 of CS H B  70 (Judiciary) w a s  deleted. T h a t  

s e c t i o n  s p e c i f i e d  t h a t  t h e  S t a t e  M e d i c a l  B o a r d  w o u l d  r e c e i v e  
in a l l o c a t i o n s  the a m o u n t  c o l l e c t e d  b y  t h e  B o a r d  for 
l i c e n s i n g .  I t  a l s o  g a v e  t h e  D e p a r t m e n t  of  C o m m e r c e  and 
E c o n o m i c  D e v e l o p m e n t  t h e  a u t h o r i t y  t o  t r a n s f e r  f u n d s  w i t h i n  
its a p p r o p r i a t i o n s  to t h e  B o a r d  w i t h o u t  a p p r o v a l  of the 
O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t  as s p e c i f i e d  in AS 
3 7 . 0 7 . 0 8 0 ( e ) .

T h e  i n t e n t  of t h i s  s e c t i o n  w a s  r e p l a c e d  w i t h  s e c t i o n s
2. 19 a n d  20 i n  t h e  p r o p o s e d  F i n a n c e  S u b c o m m i t t e e  CS.

S e c t i o n  2 of t h e  s u b c o m m i t t e e  CS (Page 1, L i n e  27) adds 
t o  p r e s e n t  s t a t u t e  t h a t  s e r v i c e s  p r o v i d e d  b y  all s t a t e  
o c c u p a t i o n a l  l i c e n s i n g  b o a r d s  w i l l  r e f l e c t  t h e  fees 
c o l l e c t e d  b y  t h e  boar d s .  N o t e  t h a t  t h i s  s e c t i o n  a p p l i e s  to 
all b o a r d s  —  n o t  j u s t  t h e  M e d i c a l  Board.

S e c t i o n  19 of the s u b c o m m i t e e  CS (Page 9, L i n e  14) 
a l l o w s  t h e  D e p a r t m e n t  t o  l e v y  a o n e - t i m e  M e d i c a l  B o a r d  
l i c e n s e e  s u r c h a r g e  to c o v e r  t h e  c o s t s  of a d d i t i o n a l  B o a r d  
s t a f f  as p r o v i d e d  for in t h i s  bill. A l l  p h y s i c i a n  l i c e n s e s  
a r e  e x p i r i n g  Dec. 31, 1988. T h e  s u r c h a r g e  for f i s c a l  y e a r  
•88 is n e e d e d  t o  c o v e r  t h e  a d d i t i o n a l  e x p e n s e s  of t h e  B o a r d  
b e t w e e n  t h e  e f f e c t i v e  d a t e  o f  t h e  b i l l  and t h e  l i c e n s e e  
r e n e w a l  date.

S e c t i o n  20 of t h e  s u b c o m m i t t e e  CS (Page 9, L i n e  21) 
m a k e s  t h e  s u r c h a r g e  e f f e c t i v e  o n  t h e  s a m e  d a t e  as t h e  F Y ' 8 8  
b u d g e t  b i l l  if t h e  b u d g e t  p r o v i d e s  for t h e  a d d e d  p o s i t i o n s  
u n d e r  t h e  bill.

3. A D D I T I O N A L  S T A F F
S e c t i o n  1 o f  t h e  s u b c o m m i t t e e  CS (Page 1, L i n e  11) is a 

r e w r i t e  o f  t h e  p r o v i s i o n  in t h e  p r e s e n t  b i l l  f o r  t h e  h i r i n g  
o f  a n  e x e c u t i v e  s e c r e t a r y  f o r  t h e  Board. T h i s  v e r s i o n  
r e q u i r e s  t h a t  t h e  D e p a r t m e n t  h i r e  t h e  e x e c u t i v e  s e c r e t a r y  
a f t e r  c o n s u l t i n g  w i t h  t h e  Board. The p r e s e n t  b i l l  a l l o w s  
t h e  B o a r d  t o  h i r e  o n  its own, w h i c h  is not the p r o c e s s  w i t h  
o t h e r  Boards. T h i s  v e r s i o n  is  a l s o  a c l e a n e r  w a y  t o  w r i t e  
t h e  p r o v i s i o n  b e c a u s e  it ad d s  to p r e s e n t  s t a t u t e  r e g a r d i n g  
t h e  h i r i n g  of a n  i n v e s t i g a t o r .

4. B O A R D  E X T E N S I O N
S e c t i o n  3 o f  t h e  s u b c o m m i t t e e  CS (Page 2, Li n e  5) 

e x t e n d s  t h e  b o a r d  t o  J u n e  30, 1991. T h e  b o a r d  is d u e  for 
s u n s e t  J u n e  30 o f  t h i s  year.



5. B O A R D  D U T I E S
S e c t i o n  4 of t h e  s u b c o m m i t t e e  CS (Page 2, Li n e  8) 

c h a n g e s  t h e  t e r m  " c o n t r a c t "  t o  " c o o r d i n a t e "  in t e r m s  of the 
B o a r d ' s  a b i l i t y  to  w o r k  w i t h  a p r i v a t e  o r g a n i z a t i o n  to 
e s t a b l i s h  an i m p a i r e d  p h y s i c i a n s '  t r e a t m e n t  p r o g r a m .  T h o u g h  
t h i s  d u t y  w i l l  not c a r r y  a f i s c a l  i m p a c t  f o r  t h e  Board, the 
t e r m  " c o n t r a c t "  w a s  m i s l e a d i n g  a n d  i n f e r r e d  a n  e x c h a n g e  of 
m o n e y .

6. C O N F I D E N T I A L I T Y  OF R E P O R T S
S e c t i o n s  14 a n d  16 of t h e  s u b c o m m i t t e e  CS (Page 6, L i n e  

2 5 - P a g e  7, L i n e  5 a n d  P a g e  7, L i n e s  15-22) f u r t h e r  d e f i n e s  
t h e  c o n f i d e n t i a l i t y  of r e p o r t s  s u b m i t t e d  t o  t h e  b o a r d  a n d  
e n s u r e s  t h a t  r e p o r t s  w i l l  be  s u b m i t t e d .

S e c t i o n  14, s u b p a r a g r a p h  (f) p r o h i b i t s  a r e v i e w  
o r g a n i z a t i o n  f r o m  r e f u s i n g  t o  s u b m i t  a r e q u i r e d  r e p o r t  to  
t h e  B o a r d  o n  t h e  g r o u n d s  of c o n f i d e n t i a l i t y  as g i v e n  in AS 
18 . 2 3 . 0 3 0 .

S e c t i o n  16 t i g h t e n s  the c o n f i d e n t i a l i t y  o f  r e p o r t s  of 
r e v i e w  o r g a n i z a t i o n s  as a l r e a d y  s t a t e d  in AS  18.23.030.
T h i s  s e c t i o n  p r o h i b i t s  s o m e  e x c e p t i o n s  to t h e  
c o n f i d e n t i a l i t y  l a w  in t e r m s  of r e p o r t s  t h a t  r e v i e w  
o r g a n i z a t i o n s  a r e  r e q u i r e d  t o  s u b m i t  t o  t h e  Board.



Sec. 18.23.030. Confidentiality o f records o f review organiza­
tion. (a) Except as provided in lb) of this section, a ll data and informa­
tion acquired by a review organization, in the exercise of its duties 
and functions, shall be held in confidence and may not be disclosed to 
anyone except to the extent necessary to carry out the purposes of the 
review organization, and is not subject to subpoena or discovery. 
Except as provided in (h) of this section, a person described in AS 
18.23.021) may not disclose what transpired at a meeting of a review 
organization except to the extent necessary to carry out the purposes 
of a review organization, and the proceedings and records of a review 
organization are not subject to discovery or introduction into evidence 
in a civil action against a health care provider arising out of the 
matter that is the subject of consideration by the review organization. 
Information, documents, or records otherwise available from original 
sources are not immune from discovery or use in a civil action merely 
because they were presented during proceedings of a review organiza­
tion, nor may a person who testified before a review organization or 
who is a member of it be prevented from testifying as to matters 
within the person’s knowledge, but a witness may not be asked about 
the witness’s testimony before a review organization or opinions 
formed by the witness as a result of its hearings, except as provided in 
(b) of this section.

(b) Testimony, documents, proceedings, records, and other evidence 
adduced before a review organization that are otherwise inaccessible 
under this section may be obtained by a health care provider who 
claims that denial is unreasonable, or may he obtained under sub­
poena or discovery proceedings brought by a plaintiff who claims that 
information provided to a review organization was false and claims 
that the person providing the information knew or had reason to know 
the information was false.

(c) Nothing in this chapter prevents a person whose conduct or com­
petence has been reviewed under this chapter from obtaining, for the 
purpose of appellate review of the action of the review organization, 
any testimony, documents, proceedings, records and other evidence 
adduced before the review organization. (S 40 ch 102 SLA 197G)

Sec. 18.23.040. Pena lty fo r violation. Other than as authorized 
hy AS 18.23.030, a disclosure of data and information acquired by a 
review committee or of what transpired at a review meeting is a mis­
demeanor and punishable by imprisonment for not more than one 
year or by a fine of not more than $500. (§ 40 ch 102 SLA 1976; am 
§ 73 ch 6 SLA 1984)

§ 18.23.030 U kaltii a n d  S a f k t y  § 18.23.040
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CS F o r  H B  70 (J u d i c i a r y )
R e v i s e d  M a r c h  24, 1987

S E C T I O N A L  A N A L Y S I S

P r e p a r e d  b y  Rep. J o h n  S u n d ' s  o f f ice.

S e c t i o n  1 p r o v i d e s  t h a t  t o  t h e  e x t e n t  p o s s i b l e ,  o n e  h a l f  of 
t h e  a m o u n t  o f  fe e s  c o l l e c t e d  b y  t h e  s t a t e  f o r  m e d i c a l  
l i c e n s e s ,  p e r m i t s ,  a n d  a p p l i c a t i o n s  d u r i n g  t h e  p r e v i o u s  t w o  
c a l e n d a r  y e a r s  s h a l l  b e  a l l o c a t e d  b y  t h e  D e p a r t m e n t  of 
C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  f o r  t h e  f o l l o w i n g  fiscal 
y e a r  t o  t h e  d i v i s i o n  o f  o c c u p a t i o n a l  l i c e n s i n g  t o  be  u s e d  
f o r  s e r v i c e s  p r o v i d e d  to o r  o n  b e h a l f  o f  t h e  S t a t e  M e d i c a l  
Board. T h e  t w o - y e a r  a v e r a g e  is s p e c i f i e d  b e c a u s e  t h e  
d e p a r t m e n t  r e n e w s  all l i c e n s e s  at t h e  s a m e  time. T h i s  w i l l  
p r e v e n t  a y e a r l y  i m b a l a n c e  of a p p r o p r i a t i o n s ,  i.e., a l a r g e  
a p p r o p r i a t i o n  o n e  y e a r  f o l l o w e d  by  a s m a l l  a p p r o p r i a t i o n  t h e  
next. T h i s  s e c t i o n  a l s o  a l l o w s  t h e  D e p a r t m e n t  t o  t r a n s f e r  
a l l o c a t i o n s  w i t h i n  i t s  a p p r o p r i a t i o n  w i t h o u t  t h e  p e r m i s s i o n  
of t h e  O f f i c e  of M a n a g e m e n t  a n d  B u d g e t  i n  o r d e r  t o  c o m p l y  
w i t h  t h e  a b o v e  p o l i c y .  It s h o u l d  b e  n o t e d  t h a t  t h i s  
p r o v i s i o n  d o e s  n o t  b i n d  t h e  L e g i s l a t u r e  in t e r m s  of 
a p p r o p r i a t i o n s  t o  t h e  D e p a r t m e n t .  It o n l y  a l l o w s  the 
D e p a r t m e n t  t o  h a v e  m i n i m a l  l i n e  i t e m  c o n t r o l  o v e r  its b u d g e t  
in t e r m s  of f u n d i n g  t h e  S t a t e  M e d i c a l  Board.

S e c t i o n  2 a d d s  t o  t h e  B o a r d ' s  d u t i e s  t h e  h i r i n g  o f  an 
e x e c u t i v e  s e c r e t a r y  a n d  n e c e s s a r y  s t a f f  a n d  t h e  a b i l i t y  to 
c o n t r a c t  o u t  a n  i m p a i r e d  m e d i c  i p r o f e s s i o n a l  p r o g r a m  for 
l i c e n s e e s  w i t h  s u b s t a n c e  a b u s e  p r o b l e m s .

S e c t i o n  3 r e q u i r e s  t h a t  all a p p l i c a n t s  b e  c h e c k e d  t h r o u g h  
t h e  F e d e r a t i o n  of  S t a t e  M e d i c a l  B o a r d s  d i s c i p l i n a r y  d a t a  
b a n k  f o r  a n y  p r e v i o u s  p r o b l e m s .

S e c t i o n  4 r e p e a l s  t h e  4 0 - d a y  r e q u i r e m e n t  for e x a m  
a p p l i c a t i o n s  a n d  r e q u i r e s  t h a t  t h e  a p p l i c a t i o n  d e a d l i n e  w i l l  
be  e s t a b l i s h e d  b y  r e g u l a t i o n .

S e c t i o n  5 e l i m i n a t e s  o r a l  e x a m i n a t i o n s  f o r  l i c e n s e s  t o  
p r a c t i c e  m e d i c i n e  or  o s t e o p a t h y J

S e c t i o n  6 r e q u i r e s  t h a t  all l i c e n s e  a p p l i c a n t s  be  p e r s o n a l l y  
i n t e r v i e w e d  b y  at l e a s t  o n e  m e d i c a l  b o a r d  m e m b e r .  P r e s e n t  
s t a t u t e  s e e m s  to  l e a v e  t h i s  o p e n  to  choice.

S e c t i o n  7 r e q u i r e s  t h a t  l i c e n s e s  be  r e n e w e d  at  l e a s t  e v e r y  
t w o  y e a r s  i n s t e a d  o f  t h e  p r e s e n t  f o u r  years. T h e  d e p a r t m e n t  
s h a l l  e s t a b l i s h  t h e  r e n e w a l  date. T h i s  p e r m i t s  t h e  
d e p a r t m e n t  to  c o n t i n u e  its p o l i c y  of  r e n e w i n g  all l i c e n s e s  
a t  t h e  s a m e  time.



S e c t i o n  8 r e w r i t e s  t h e  s t a t u t e  r e l a t i n g  to i n a c t i v e  m e d i c a l  
l i c e n s e s .  C u r r e n t  l a w  r e q u i r e s  t h a t  a l i c e n s e e  m u s t  r e s i d e  
o u t s i d e  t h e  s t a t e  in o r d e r  to o b t a i n  a n  i n a c t i v e  license.
A s  r e w r i t t e n ,  a l i c e n s e e ' s  r e s i d e n c e  w o u l d  b e  irrel e v a n t .
T h e  o n l y  c r i t e r i o n  w o u l d  b e  w h e t h e r  t h e  l i c e n s e e  p r a c t i c e s  
in t h e  state. I f  t h e  l i c e n s e e  d o e s  p r a c t i c e  in t h e  state, 
n o  m a t t e r  h o w  i n f r e q u e n t l y ,  t h e  l i c e n s e e  m u s t  h o l d  a n  a c t i v e  
l icense.

S e c t i o n  9 a m e n d s  t h e  s t a t u t e  r e l a t i n g  t o  d i s c i p l i n a r y  
s a n c t i o n s  b y  a l l o w i n g  t h e  b o a r d  to i m p o s e  a c i v i l  fi n e  of 
$ 1 0 , 0 0 0  or  l e s s  if t h e  b o a r d  f i nds t h a t  a l i c e n s e e  h a s  
c o m m i t t e d  a n  a c t  set o u t  in AS 0 8 . 6 4 . 3 2 6 ( a ) .

S e c t i o n  10 is a h o u s e k e e p i n g  m e a s u r e  t o  r e m o v e  t h e  t e r m  
" s u r g e r y "  f r o m  s t a t u t e .  S u r g e o n s  d o  n o t  h o l d  s e p a r a t e  
l i c e n s e s  f r o m  o t h e r  p h y s i c i a n s .

S e c t i o n  1 1 : R e q u i r e s  t h e  B o a r d  t o  r e p o r t  to t h e  F e d e r a t i o n  
of  S t a t e  M e d i c a l  B o a r d s  d a t a  b a n k  a n y  l i c e n s e  r e f u s a l s ,  
r e s t r i c t i o n s ,  s u s p e n s i o n s ,  s u r r e n d e r s ,  etc. as d e s c r i b e d  in 
AS 0 8 . 6 4 . 2 4 0 ,  0 8 . 6 4 . 3 3 1 ,  0 8 . 6 4 . 3 3 2  a n d  08. 6 4 . 3 3 4 .

S e c t i o n  12 a d d s  t o  c u r r e n t  l a w  a r e q u i r e m e n t  t h a t  a h o s p i t a l  
t h a t  r e v o k e s ,  s u s p e n d s ,  or  c o n d i t i o n s  a l i c e n s e e ' s  h o s p i t a l  
p r i v i l e g e s  (as w e l l  as  r e s t r i c t i n g  o r  r e f u s i n g  t o  g r a n t  
h o s p i t a l  p r i v i l e g e s )  r e p o r t  t h a t  fa c t  t o  t h e  b o a r d  a n d  
e x p l a i n  t h e  r e a s o n s  f o r  t h e  action. T h i s  r e p o r t  is r e q u i r e d  
e v e n  if t h e  l i c e n s e e  v o l u n t a r i l y  a g r e e s  t o  t h e  action. A  
r e p o r t  is n o t  r e q u i r e d  if t h e  o n l y  r e a s o n  f o r  t h e  h o s p i t a l 's 
a c t i o n  w a s  t h e  l i c e n s e e ' s  f a i l u r e  t o  c o m p l e t e  h o s p i t a l  
r e c o r d s  o n  t i m e  o r  f a i l u r e  to  a t t e n d  s t a f f  o r  c o m m i t t e e  
m e e t i n g s .
T h e  h o s p i t a l  m u s t  a l s o  r e p o r t  t h e  n a m e  a n d  a d d r e s s  of a 
p h y s i c i a n  if t h a t  p h y s i c i a n  r e s i g n e d  w h i l e  u n d e r  a n  
i n v e s t i g a t i o n  t h a t  c o u l d  h a v e  l e a d  t o  a r e s t r i c t i o n ,  
s u s p e n s i o n ,  c o n d i t i o n ,  etc.
T h i s  s e c t i o n  a l s o  c l a r i f i e s  t h a t  t h e  r e a s o n a b l e  c a u s e  
n e c e s s a r y  to  a u t h o r i z e  t h e  b o a r d ' s  a p p o i n t m e n t  o f  t h r e e  
p h y s i c i a n s  t o  e x a m i n e  a l i c e n s e e  is " r e a s o n a b l e  c a u s e  to  
b e l i e v e  t h a t  a p r a c t i t i o n e r  is a d a n g e r  t o  t h e  h e a l t h  o r  
w e l f a r e  o f  t h e  p u b l i c  o r  t h e  p r a c t i t i o n e r ' s  p a t i e n t s . "  T h i s  
s e c t i o n  a l s o  s p e c i f i c a l l y  a u t h o r i z e s  t h e  b o a r d  to s u s p e n d  
t h e  l i c e n s e e ' s  l i c e n s e  b e f o r e  a p p o i n t i n g  t h e  c o m m i t t e e  or 
b e f o r e  r e c e i v i n g  t h e  c o m m i t t e e ' s  report.
Fi n a l l y ,  t h i s  s e c t i o n  ad d s  t w o  n e w  s u b s e c t i o n s  to the 
r e p o r t i n g  law, AS  0 8 . 6 4 . 3 3 6 .  S u b s e c t i o n  (e) p r o v i d e s  
i m m u n i t y  f r o m  c i v i l  a n d  c r i m i n a l  l i a b i l i t y  f o r  s u b m i t t i n g  a 
r e p o r t  o r  p a r t i c i p a t i n g  in a n  i n v e s t i g a t i o n  o f  a l i c e n s e e  in 
g o o d  faith. S u b s e c t i o n  (f) p r o v i d e s  t h a t  the 
c o n f i d e n t i a l i t y  o f  t h e  p h y s i c i a n - p a t i e n t  r e l a t i o n s h i p  and 
the p s y c h o t h e r a p i s t - p a t i e n t  r e l a t i o n s h i p  is n o t  g r o u n d s  for 
r e f u s i n g  t o  s u b m i t  a report, n o r  is t h e  fact t h a t  t h e  m a t t e r



t h a t  is r e q u i r e d  to b e  r e p o r t e d  w a s  t h e  s u b j e c t  o f  a m e e t i n g  
t h a t  w a s  e x e m p t  f r o m  t h e  p u b l i c  m e e t i n g  law.

S e c t i o n  13 a d d s  a n e w  statute. AS 0 8 . 6 4 . 3 3 8  a l l o w s  t h e  
b o a r d  t o  o r d e r  m e d i c a l  a n d  p s y c h i a t r i c  e x a m s  of a l i c e n s e e  
u n d e r  i n v e s t i g a t i o n  b y  t h e  board. T h e  e x a m s  are at  b o a r d  
e x p e n s e ,  a n d  m a y  i n c l u d e  t e s t s  r e q u e s t e d  b y  the e x a m i n i n g  
p h y s i c i a n .

S e c t i o n  14 a m e n d s  t h e  A l a s k a  R u l e  o f  E v i d e n c e  p e r t a i n i n g  to  
t h e  p h y s i c i a n - p a t i e n t  a n d  p s y c h o t h e r a p i s t - p a t i e n t  
t e s t i m o n i a l  p r i v i l e g e .  T h e  a m e n d m e n t  p r o v i d e s  t h a t  u n l e s s  
t h e  i d e n t i t y  of a p a t i e n t  w o u l d  b e  revea l e d ,  a r e p o r t  
s u b m i t t e d  t o  the m e d i c a l  b o a r d  u n d e r  A S  0 8 . 64.336, a n d  
m a t t e r s  r e a s o n a b l y  r a i s e d  b y  t h e  report, are n o t  c o v e r e d  b y  
t h e  p r i v i l e g e  in j u d i c i a l  p r o c e e d i n g s .  T h e  a m e n d m e n t  
i n c l u d e s ,  h o w e v e r ,  t h a t  t h e  c o u r t  m a y  d e c i d e  it n e c e s s a r y  to 
r e v e a l  t h e  i d e n t i t y  o f  a p a t i e n t  in o r d e r  to s e r v e  justice.

S e c t i o n  15 r e p e a l s  p r o v i s i o n s  r e l a t i n g  t o  l i c e n s e  
e x a m i n a t i o n s  t o  r e f l e c t  t h e  b o a r d ' s  c u r r e n t  e x a m i n i n g  
p r a c t i c e s .



JOHN SUND, REPRESENTATIVE
2504 2nd Avenue 

Ketchikan, Alaska 99901 

(907) 225-5552

F eb ru ar y 17, 1987

M E M O R A N D U M

TO: H o u s e  J u d i c i a r y  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  J o h n  S u n d

RE: H B 7 0  ''An A c t  r e l a t i n g  t o  the S t a t e  M e d i c a l  Bo a r d ;  a n d
a m e n d i n g  R u l e  504(d) of t h e  A l a s k a  R u l e s  o f  E v i d e n c e . "

A c c o r d i n g  t o  C h a i r p e r s o n  T o m  Conley, t h e  S t a t e  M e d i c a l  B o a r d  
is f a i l i n g  t o  c a r r y  o u t  its s t a t u t o r y  a s s i g n e d  f u n c t i o n s  and 
t h u s  f a i l i n g  in p a r t  t o  d e t e c t  a n d  w e e d  o u t  i n c o m p e t e n t  a n d  
i m p a i r e d  p r a c t i c e .  D u e  t o  i n a d e q u a t e  f u n d i n g  t h e  B o a r d  c a n n o t  
c a r r y  o u t  i n v e s t i g a t i o n s ,  p e r f o r m  d a y  t o  d a y  a d m i n i s t r a t i v e  
f u n c t i o n s ,  m e e t  w i t h  s t a t u t o r y  r e q u i r e d  r e g u l a r i t y ,  c o o p e r a t e  
e f f e c t i v e l y  w i t h  n a t i o n a l  r e g u l a t o r y  g r o ups, etc.

T h e  B o a r d  f u r t h e r  l a c k s  s u f f i c i e n t l y  s t r o n g  s t a t u t o r y  p o w e r s  
v i s  a v i s  a c c e s s  t o  i n f o r m a t i o n  f r o m  h o s p i t a l s  a n d  a u t h o r i t y  
o v e r  its n o n  m e m b e r s h i p  t o  c a r r y  o u t  s u p e r v i s i o n  e f f e c t i v e l y  
(in t e r m s  o f  a s s u r i n g  c o m p e t e n c e  a n d  t h e  d e t e c t i o n  of  
i m p a i r m e n t  a n d  i l l e g a l  o r  u n e t h i c a l  p r a c t i c e ) .

HB70 ad dr esses these issues and makes a few m i n o r  h o us ek ee pi ng
changes as re q ue st ed  by the State Medical Board.

While in Juneau 
P. O. Box V 

Juneau, Alaska 99811 
(907) 465-4919



JOHN SUND, REPRESENTATIVE
2504 2nd Avenue 

Ketchikan, Alaska 99901 

(907) 225-5552

February 17, 1987

M E M O R A N D U M

TO: H o u s e  J u d i c i a r y  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  J o h n  S u n d

RE: H B 7 0  "An A c t  r e l a t i n g  t o  t h e  S t a t e  M e d i c a l  Board; and
a m e n d i n g  R u l e  504(d) o f  t h e  A l a s k a  R u l e s  o f  E v i d e n c e . "

A c c o r d i n g  to C h a i r p e r s o n  T o m  Conley, t h e  S t a t e  M e d i c a l  B o a r d  
is f a i l i n g  t o  c a r r y  out its s t a t u t o r y  a s s i g n e d  f u n c t i o n s  and 
t h u s  f a i l i n g  in p a r t  t o  d e t e c t  a n d  w e e d  o u t  i n c o m p e t e n t  a n d  
i m p a i r e d  p r a c t i c e .  Due to  i n a d e q u a t e  f u n d i n g  t h e  B o a r d  c a n n o t  
c a r r y  o u t  i n v e s t i g a t i o n s ,  p e r f o r m  d a y  t o  d a y  a d m i n i s t r a t i v e  
fun c t i o n s ,  m e e t  w i t h  s t a t u t o r y  r e q u i r e d  r e g u l a r i t y ,  c o o p e r a t e  
e f f e c t i v e l y  w i t h  n a t i o n a l  r e g u l a t o r y  g r o u p s ,  etc.

T h e  B o a r d  f u r t h e r  l a c k s  s u f f i c i e n t l y  s t r o n g  s t a t u t o r y  p o w e r s  
v i s  a v i s  a c c e s s  t o  i n f o r m a t i o n  f r o m  h o s p i t a l s  a n d  a u t h o r i t y  
o v e r  its n o n  m e m b e r s h i p  to  c a r r y  o u t  s u p e r v i s i o n  e f f e c t i v e l y  
(in t e r m s  of a s s u r i n g  c o m p e t e n c e  a n d  t h e  d e t e c t i o n  of 
i m p a i r m e n t  a n d  i l l e g a l  o r  u n e t h i c a l  p r a c t i c e ) .

HB70 addresses these issues and m akes a few m i n o r  h o us ek ee pi n g
changes as requested by the St a te  Medical Board.

While in Juneau 
P. O. Box V 

Juneau, Alaska 99811 
(907) 465-4919
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CSHB 70 (JUO): An Act relating to the State Medical Board; and
amending Rule 504(d) of the Alaska Rules of Evidence.

The department supports CSHB 70 with the exception of Section 2. 
Section 2 (6) and (7) give the board, as opposed to the department, 

the authority to hire an executive secretary and contract with 
private organizations to establish an impaired physicians program.
The department has the fiscal responsibility for all occupational 
areas including the hiring of state employees and the negotiation of 
all contracts. The department supports the intent of the legislation 
but would recommend Section 2, AS 08.64.101 be amended to read:

(6) The department shall, after consultation with the board, hire 
an executive secretary and contract with private professional 

organizations to establish an impaired medical professional 
program to treat persons licensed under this chapter who abuse 

addictive substances.

This provision would ensure that once the board raised licensing fees 

to cover the additional costs of having an executive secretary, the 

department would request the position in the budget. If the Legisla­
ture approved the position, the department would utilize the revenue 
collected from licensing fees to hire the position. This procedure 
is currently utilized to employ an executive secretary for the Board 

of Nursing and to monitor impaired nurses.

In summary, the department would support the bill in its entirety if 

Section 2 were amended as recommended above.
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  February 24, 1987

SUBJECT: Amendments to CSHB 70 (L&C)

TO: Representative John Sund

FROM: Edward H. Hein
Legislative Counsel

Enclosed are the amendments requested by your aide, Howard 
Wayne. These reflect the changes suggested by Dr. Conley of 
the State Medical Board. You will note some differences, 
however, between his suggestions and these amendments. The 
amendment to AS 08.01.065(e) remains (e), not (d). I have 
inserted additional language to avoid a dedicated fund 
problem and any implication that this provision overrides 
any specific appropriation by the legislature. The 
provision allowing the board'to set fees appears in the 
amendment to AS 08.64.315, plus a cross-reference in 
AS 08.01.065(a).

The suggested deletions of AS 08.64.260(b), (c), and (d) 
already appear in Sec. 12 of the CS. Dr. Conley's suggested 
amendment to AS 08.64.338 is unnecessary because the board 
already has authority to revoke a license for failure to 
comply with a board order. See AS 08.64.326(a)(7) and 
08.64.331(a)(1). The suggested amendment to AS 08.64.336(b) 
includes the phrase "licensed to practice medicine or 
surgery or osteopathy." This is ambiguous in light of the 
phrase "licensed to practice medicine and surgery or 
osteopathy" that appears in current law in AS 08.67T7332 and 
08.64.336(a) and (b). I have used the "and . . . or" con­
struction in the amendment to be consistent, but this needs 
to be clarified with Dr. Conley.

Finally, Dr. Conley suggested providing a penalty for h o s­
pitals that fail to report under AS 08.64.336(b). One 
approach would be to amend AS 18.20.050 by inserting a 
cross-reference to AS 08.64.336(b). That would allow the 
Department of Health and Social Services to suspend or 
revoke a hospital's license for substantial failure to 
comply with reporting requirements.

E H H :mkr 
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Enclosures
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MEMO

TO : Representative John Sand
FROM: T.L. Conley, Chairperson, State Medical Board
DATE: December03,1986
S U B J : Revisions to AS 08.64

The Problem:
1) The State Medical Board is failing to carry out its statutory assigned functions and 
thus failing in part to detect and weed out incompetent and impaired practice due to 
inadequate funding to carry out investigations, perform day to day administrative 
functions, meet with statutory required regularity, cooperate effectively with national 
regulatory groups, etc.
2) The State Medical Board further lacks sufficiently strong statutory powers vis a vis 
access to information from hospitals and authority over its own membership to carry out 
supervision effectively (in terms o f assuring competence and the detection of impairment 
and illegal or unethical practice).
3) The need for minor housekeeping changes.

Proposed Remedy:
1) Revisions # 1 ,2 ,3 , 7 ,9 , and 10 to AS 08.64 address this deficiency and set the State 
Medical Board up as a state instrumentality capable o f setting and collecting fees at 
whatever level is necessary to accomplish the statutoiy task. This will permit fie board 
to hire the necessary investigative and administrative personnel to carry out its functions, 
hold regular meetings, investigate infractions, etc. By requiring the board to contract for 
these services through the Division o f Occupational Licensing, efficiency and economy 
is maintained. It is stressed that the entire economic burden for this will be carried by the 
regulated group and not become a burden on the general population.
2) Revisions 11, 12, 13, and 14 expand the powers o f the board to require cooperation 
from hospitals and hospital committees, block loopholes in the existing statute and 
provide the board with expanded investigative tools by affording it the right to command 
appearance and order examinations. Note that to ease compliance in the case of 
hospitals, immunity from civil liability is offered.
3) Revisions 4 ,5 ,6 , and 8 are o f a housekeeping nature.

Note: This is presented as an outline only. Doubtless careful scrutiny o f the whole chapter
would yield other sections in need o f revision to comply with these general guidelines. 
Additionally the impact on other statutory cognates would require evaluation. I would 
mention one o f concern, namely the need to consider imposition of a penalty on hospitals 
failing to comply with 08.64.336.



Department of Commerce & Economic Development 
Division of Occupation Licensing 

Pouch D 
Juneau, Alaska 99811

ALASKA STATE MEDICAL BOARD

November 3, 1986

Dear Alaska Physician:

Greetings from a group you probably never wanted to hear from again after you got your license. 
We arc still here and we need your attention, your input, and unfortunately some of your hard earned 
money.

The Medical Board, your watchdog on medical practice, is in rather serious trouble. As with other 
state functions we have been seriously impacted by the recent state funding problems. Unlike other 
state programs we have been in serious decline for a number of years proceeding these cuts and thus 
with the recent additional funding cuts find ourselves rendered close to becoming functionless. The 
problem is both one of actual funding and the method by which the state allocates funds.

At present licensing fees [the $600/4 years you pay for a license] go into the general fund. From 
these and other funds the state allocates a budget to the Division of Occupational Licensing which 
hires the pool o f administrative personnel and investigators that run all 28 licensing boards authorized 
by state law [these range from the State Boards of Nursing, Medicine, Pharmacy and Dentistry to the 
Board of Barbers and Hairdressers]. No board is allocated a specific budget and it is clear that on 
balance certain boards which generate significant income (such as Medicine) carry boards which do 
not.

The situation is a complicated one but the upshot of the whole arrangement for the State Medical 
Board is that we have been reduced to three meetings a year, have the use o f a half-time to three 
quarter time investigator and share a licensing secretary with several other boards. Investigations are 
languishing, licensing in delayed, litigations involving demonstrated malpractice are on hold, etc. 
Recently the investigator, stationed in Anchorage, was unable to travel to the Kenai Peninsula to 
investigate a very serious charge of impairment due to lack of funds. The list goes on.

In meetings recently with the Alaska State Medical Association it was decided to try to confront the 
problem directly. It was pointed out that in addition to the moral imperative to ensure adequate 
licensing supervision that the present failure to do so was adversely impacting the malpractice crisis. 
Those opposing tort reform consistently point to a failure to adequately supervise medicine and rein in 
poor and impaired practice as a cause of the present problem. Sadly one has to concede that in Alaska 
they have a strong case, not because the will is not there, nor because the means are not in place in 
theory, but because the function is not being funded.

With a new administration and a new legislature coming in now seems an ideal time to solve the 
problem. The State Medical Board with the support and concurrence of the Alaska State Medical 
Association is proposing that the State Medical Board be accorded a dedicated budget derived from 
licensing fee receipts. This budget would need to be adequate to provide a full time investigator, a 
full time licensing secretary and a full time executive director to supervise day to day functioning of 
the board. Included also would be adequate support aervu.es, fun da for travel fur die investigator, 
adequate funding for the board to meet quarterly as required by law (something not presently 
occurring), etc.



We feel this can only be sold to the government if it is budgeted on a zero-based basis, i.e. that the 
whole program be carried on generated fees. It will cost about $400,000 per annum which for an 
adequate licensing function is not in anyway excessive but due to lack of economy of scale in a small 
state (in terms of population) will necessarily cost the state’s physicians significantly more than 
would be the case in a larger jurisdiction. For the first year we would propose using the "fund 
balance" remaining from the last $600/4 year renewal [the amount is $600 X 934 (active licenses) 
plus $200 X 305 (inactive licenses) minus 50% for being two years into the four year cycle. The 
total is approximately $300,000.] Needless to say we would be out of funds before the end of the 
first year and thus your license, scheduled to expire 31 December 1988 would have to be renewed at 
the end of the first year of the new program (i.e. on 31 December 1987). Subsequently licensing 
would be annual and would be based on actual costs distributed on a capitation basis. It won’t be 
cheap; our best estimates (given added income from locum tenans licenses, physicians assistants, 
etc.) suggest that it will run $250-$300/year.

We feel we need to take the high ground on this and inform the state that we will do an adequate job, 
at no cost to the rest of the state, from our own resources. The quid pro quo will be that we will be 
accorded a dedicated budget that can't be siphoned off by other activities. Additionally with 
assurance of financial independence we can deal with special cases of need such as licensing of 
physicians in mission stations in the interior at nominal fee levels.

The State Medical Board is cognizant of the fact that there may be some difficulty with the proposal 
given Section 7, Article IX of the Alaska State Constitution which prohibits the dedication of public 
funds to specific purposes. One might argue that given the financial problems the state is facing 
modification of this provision seems in order. It is likely to be more palatable to the public than 
raising taxes for all. ‘ •

Moreover precedent exists de facto if not jui£ for such an approach in the case of the State Bar 
Association which funds itself completely from fees assessed on the state's lawyers. The 
organization is a curious one as it seems to be extra-legal in ways that would never be permitted to 
any other group of professionals supervised by the state. The State Bar Association administers the 
required "licensing" exam, investigates infractions and rules on disciplinary matters, but since it 
doesn't act directly on such matters but rather through the judiciary it escapes legislative control and 
public scrutiny. The State Bar Association also acts as the voice of the states' lawyers in professional 
matters in contrast to the situation in medicine and other professional areas where the professional 
organization and the licensing board are completely separate, the former private and the latter public 
and under state control. The situation almost begs that we reask Juvenal's question "Sed quis 
custodiet ipsos custodes?"

One recognizes the argument for this curious system is the separation of powers argument. Despite 
it's extra-legal existence however the State Bar is recognized as having a statutory existence in quite a 
number of places in the state's codes and even in the constitution in Article IV. One could thus 
advance the precedent argument that if the State Bar, a legally recognized organization, can raise 
dedicated funds other legally constituted boards should have similar consideration.

It is noted that the Bar Assoiciation is considered an "instrumentality of the state" under AS 
08.08.010 [as apposed to the State Medical Board's designation as a state agency]. As such it is 
empowered under AS 08.08.080 (c)(2) to "establish, collect, deposit, invest, and disburse 
membership and admission fees, penalties and other funds...." This is all statuatory language and 
thus under legislative perview. Perhaps then the answer is to redefine the State Medical Board as an 
instrumentality of the state [an executive instrumentality subject to legislative control rather than in the 
case of the State Bar Association a judicial instrumentality] by statute and accord it similar powers. !t 
is clear that the Bar Association has substantial authority to impose discipline; given that ethical and 
competent conduct is at least as important in medicine as it is in law the State Medical Board should 
be accorded similar authority.

Alaska PhysiciansNovember 3, 1986
Page Two



Practitioners should also be aware of board plans to institute a monitored treatment program in 
conjunction with the Alaska State Medical Association. This would be directed at physicians 
impaired by drug and alcohol use. Good studies show that up to 90% of at least alcohol impaired 
physicians can achieve control over their disease and return to active practice with proper help.
The program envisioned would be biphasic with ASMA running the treatment phase and accepting 
both voluntary referrals and mandatory referrals of physicians under board supervision. The 
mandatory referrals would be offered to impaired physicians in lieu of prolonged, disputations and 
expensive licensing actions with the full panoply of hearings, lawyers, court appearances, etc.

During supervision the license would of course be conditioned * usually in terms of temporary 
suspension from practice during initial inpatient therapy followed by licensing conditions during 
several years of monitored outpatient therapy (the physician would be able to practice during the 
period ificompliant with the treatment program). Both voluntary and involuntary programs would be 
monitored treatment programs as this has been clearly demonstrated to be the only effective route.

The board attended a seminar this summer presented by John Ulwelling, Executive Secretary of the 
Oregon State Board of Medical Examiners which has an effective and dynamic program in operation. 
Ours would be similarly based allowing for local differences. It is clear we have the necessary 
authority to cover such a program. However as things now stand, even though it will in the long run 
save the state money, it would appear we do not have the staff or funds to ensure effectiveness. This 
despite the fact that the state's role in this is the easier and less expensive aspect of the program. 
Moreover experience has shown that the very existence of such a program drives people into it 
voluntarily (and thus anonymously) before they come to the board's attention (which of course we 
think is just great).

Your input into all this is urgently requested. We will be presenting it to the Governor and 
Legislature in the near future and requesting necessary legislation to cement it in place. You may 
contact me with your input or contact any of the state board members (names and address below.) 
Please let us know what you think.
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272-5384 (home)
271-4011 (work)

Thomas L. Conley, (Chairman) 
3612Tongass Avenue 
Ketchikan, Alaska 99901 
225-4483 (home)
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Bonnie Coghlan (Public Member) 
741 8th Avenue
Fairbanks, Alaska 99701-4401 
456-1609 (home)
452-1165 (work)

Abigale Hensley (Public Member) 
P.O. Box 710 
Kotzebue, Alaska 99752 
442-3669 (home)

George S. Rhyneer, M.D.
3340 Providence Drive, Suite 552 
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561-3211 (work)

Jeffrey A. Partnow, M.D. 
SR 3, Box 31473 
Fairbanks, Alaska 99701 
456-4724 (home) 
452-4769 (work)

Dolores B. White (Secretary) 
3250 Hospital Drive 
Juneau, Alaska 99801 
780-4893 (home)
586-9508 (work)
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The Office of Inspector General's responsibility for financially penalizing and 
excluding health care professionals from Medicare and Medicaid participation 
led to an interest In examining the state medical boards? licensure and discipline 
processes. This article discusses the results of the subsequent study and 
focuses only on medical discipline Issues. We found that the rale of disciplinary 
actions taken by boards has been Increasing. However, revocations and 
suspensions, the most serious category of actions, have remained relatively 
constant Additionally, consumers and law enforcement agencies are the most 
active sources of possible violations. Individual health care professionals, 
hospitals, peer review organizations, and medical societies provide strikingly few 
reports. To rectify these problems, we encourage states to increase physician 
license renewal fees to fund expansion and improvement of boards? enforcement 
activities and to consider ways to limit the legal liability of those making good- 
faith referrals.
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IN TH E  two decades following the ad­
vent of the Medicare program, we have 
observed state medical boards undergo­
ing great change. Their responsibilities 
have expanded tremendously from the 
licensure and discipline of physicians to 
include a growing number of other 
health care professionals such as nurses, 
podiatrists, physician assistants, phys­
ical therapists, and emergency medical 
technicians. Additionally, consumer 
awareness has grown with a concomi­
tant rise in consumer reporting to state 
boards. These fectors have resulted in 
an increasing work load.

Boards are increasingly strained to 
handle the growing disciplinary work 
load before them. It is not uncommon 
for them to have backlogs of hundreds of 
cases pending assignment while investi­
gators are weighted down with active 
caseloads of 60 to 70 or more cases. 
Board officials offered a number of £ac-

Frem the Cfliwoi trie impecKx General. US Depart- 
mert ot Hea Bh and Human Services. Vtestvngton. DC. 
Mi Handley b now with the Heath Care Financing 
Admrtttrabon. Washington. DC.

Reprint requests lo Oflce ct the Inspector General, 
US Department cI Heath and Hixnan Services, 330 
Independence Awe SW. Washington, DC 20201 (Mr 
Kuatefow}
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tors that have contributed to this. Not 
only must they regulate more profes­
sions, they must also deal with a rising 
number of cases due to an increase in 
consumer complaints, more active law 
enforcement involving physicians, and 
mandated reporting of malpractice 
cases in some states.
LITTLE RISE IN BOARD RESOURCES

In response to their expanded re­
sponsibilities and work loads, nearly all 
states, have been raising their fees in 
recent years. In most states, medical 
board revenues derive entirely from 
fees imposed on physicians. Two thirds 
of this fee income comes from renewal 
fees paid by licensed physicians. The 
remainder is from fees charged to those 
seeking licensure on the basis of a 
license held in another state or endorse­
ment of a certificate received from the 
National Board of Medical Examiners. 
Boards are typically part of the state 
budget process and subject to the same 
budgetary and personnel controls as 
other state agencies.

Renewal fees, usually good for two to 
three years, have increased from an 
average annual level of about $31 in 1979

to $51 in 1985. (These data were ob­
tained from annual reviews done by the 
American Medical Association and from 
a state-by-state survey conducted by 
the Office of Inspector General.) How­
ever, they have barely kept pace with 
inflation. Moreover, many state boards 
are not necessarily allowed to spend all 
the money they collect from fees. In­
stead, this money goes into the stateb 
general revenue funds.

Severe budgetary constraints are 
precluding boards from enhancing the 
number or quality of investigators and 
from taking better advantage of com­
puter technology that could improve 
their productivity. Laborious and costly 
procedures geared to quieter times, 
long since past, contribute to the time 
and complexity of internal review and 
due process hearings.

Combined, these factors leave boards 
in an extremely vulnerable position, 
with investigatory and administrative 
resources well below the level necessary 
to handle the job before them effec­
tively. Thus, although medical licensure 
and discipline is about a $50 million a 
year enterprise, many board officials 
feel as though they can make only lim­
ited progress in improving their licens­
ing and disciplining performance. (This 
estimate is based on a 50-state survey 
done by the Office of Inspector Gen­
eral.)
INSPECTOR GENERAL’S  ROLE

In the last few years, the involvement 
of the Office cf Inspector General of the 
US Department of Health and Human 
Services (DHHS) in a number of activi­
ties made it increasingly aware of the 
limitations within which state medical 
boards were operating. The Inspector 
General is charged by law with the 
responsibility of policing the Medicare 
and Medicaid programs for fraud and 
abuse.

From the scandals involving fraudu- 
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with higher dollar awards made by 
courts and the skyrocketing cost of lia­
bility insurance. All of this has put 
renewed pressure on state medical 
boards to 'weed out’  bad doctors.
Organizational Changes

Boards have experienced other sig­
nificant changes in recent years in addi­
tion to rising work loads greater than 
the resources to deal with them. Both 
the organizational structure and size of 
boards have changed. While in 1969, 
only l(j boards were housed under the 
aegis ofa central agency, currently 31 of 
them are. This has both advantages and 
disadvantages. While under the aegis of 
a central agency, a board has greater 
protection against lawsuita that have a 
chilling effect, but may have a harder 
time competing for scarce resources 
than if it stands alone.

Boards have broadened their base, 
with nearly all boards now having at 
least one or two nonphysidan members, 
whereas one half had none in 1965. The 
size of boards has also increased, with 
board members finding it necessary to 
devote considerably more time to the 
role than did their predecessors, at 
greater personal sacrifice to their own 
practices. Paid an average per diem of 
only about $50, these members are typ­
ically appointed by the governor for 
terms of three to six years. In the more 
populated states, board members often 
spend at least SO days per year on board 
business.
STATE BOARDS; RESPONSE

State boards have reacted to bur­
geoning work loads and pressures. Re­
cently, states have strengthened the 
investigatory powers of boards (for in­
stance, the granting of subpoena pow­
ers); expanded their disciplinary 
authorities (most notably, the autho­
rization to immediately suspend physi­
cians posing a ’ dear and present dan­
ger’  to the public); widened their access 
to disciplinary actions taken in other 
places (through mandatory reporting 
laws); and broadened the grounds on 
which they can take disciplinary action. 
The latter development, following an 
earlier wave of such activity in the 
1970s, has led to more detailed specifica­
tions of unprofessional conduct, cover­
ing such matters as sexual abuse, in­
competence, and violations of controlled 
substance laws. Since 1982, at least 20 
states have amended their laws to 
clarify the grounds on which physicians 
can be disdplined.
• Stated responses to overworked in­
vestigators and board members have 
focused mainly on ways of easing the 
burden on board members. Among the
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changes instituted are allowing boards 
to draw on the work of hearing officers, 
to delegate the conduct ctf hearings to 
individual members, and to hire medical 
or legal consultants to help guide the 
use of investigatory resources. In Colo­
rado, a change that spb'ts board mem­
bers’ time between inquiry and hearing 
panels appears to be especially promis­
ing.
Incidence of Disciplinary Actions

Over the past few years, the number 
of disciplinary actions taken against 
physicians has been increasing. Na­
tional tabulations made by the FSMB 
reveal an increase of 62% in actions 
(excluding simple administrative ac­
tions), from 953 in 1982 to 1540 in 1984, 
(Figure) (The numbers used for 1982 
and 1983 are unofficial FSMB figures.)

However, a closer look at the Figure 
indicates that the most serious actions, 
such as revocations, suspensions, and 
probations, have not grown nearly as 
much as the other actions, increasing 
only slightly from 600 in 19182 to 788 in 
1984. This has occurred despite the fact 
that approximately 15 000 to 20 000 new 
physicians enter practice each year. The 
miscellaneous or tier-2 category ac­
counts for the bulk of the increase and 
includes reprimands, censures, and 
stipulated agreements. Indeed, it is 
likely that the increase in this category 
is even greater than the FSMBfe sum­
mary suggests, because many stipu­
lated (or plea bargain) agreements are 
made on a confidential basis, with the 
information not reported to the FSMB.

Some observers have dismissed these 
second-tier actions, which are often 
handled in informal proceedings, as be­
ing relatively inconsequential. In actu­
ality, however, they are often quite sig­
nificant and may involve a voluntary 
surrender of license for a period of time 
or a restriction of prescription priv­
ileges. Moreover, these actions repre­
sent a practical response by boards 
faced with insufficient investigatory re­
sources and the memory of the many 
costly cases that have lingered during 
the hearing and judicial process for 
years while the physician involved has

continued to practice Unfortunately, it Vhas also masked many serious cases and N
has permitted many physicians to con­
tinue practicing who would otherwise 
have lost their licenses.
Types of Violations

The inappropriate writing of pre­
scriptions is by far the most common 
violation on which disciplinary actions 
are based, accounting for about one half 
of all actions taken by state boards. 
These are serious matters involving not 
only excessive or unnecessary prescrib­
ing of drugs bo patients, but also unlaw­
ful distribution to drug addicts. They 
are also the easiest kinds of cases for 
investigators to develop, especially in 
states with triplicate prescription laws.

The second mryor type of violation is 
the self-abuse of drugs and/or alcohoL 
In most states, this category is expand­
ing, both in absolute and proportionate 
terms. Tbgether with overprescribing, 
it accounts for three fourths or more d  
all disciplinary actions.

Throughout the nation, programs de­
signed to help impaired physicians have 
been expanding and receiving increased 
attention. Typically these programs are 
run by medical societies or other private 
organizations. While the exact ap­
proaches vary, they generally involve 
group sessions, signed agreements stip­
ulating the terms of participation, and ̂  
periodic monitoring to ensure that par^T 
tidpating physicians are adhering to, 
the agreements. Some programs, such^- 
as the one in Oregon, stress inpatient V 
care, while others focus on outpatient 
treatment 

While these programs have been gen­
erally well received, they have met with 
some criticism and skepticism. Some 
interested parties are concerned about 
physicians being treated too sympa­
thetically for behavior that can be harm­
ful to their patients. The result in some 
states has been a tightening of monitor­
ing practices and a closer examination of 
the responsibilities these programs 
have to report violations to the boards. 
Since a substantial number of physi­
cians have enrolled in these programs 
voluntarily (without any board involve­
ment), the issue of reporting violations 
to the boards has become an especially 
sensitive one because physicians signed 
up with the understanding that their 
participation would be confidential.

The remaining types of violations un­
derlying disciplinary actions cover a 
wide range. Among the most prominent 
are cases involving conviction for a fel­
ony or fraud. Much less prominent are 
cases involving incompetency or sexual 
abuse, which are among the most diffi­
cult kinds of cases to develop

I V
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. info-mation concerning the specifics of a 
case. In this context, substantial and 
effective.information sharing is being 
achieved through the mailing of final 
board orders on a case through informal 
networking among board investigators 
and administrators. Where problems in 
gaining access to information have oc­
curred, they have concerned cases still 
pending formal board action or tier-2 
cases in which the action was agreed to 
be confidential.

Finally, within the su*.°s. boards typ­
ically inform medical societies and Med­
icaid state agencies of all formal discipli­
nary actions. They are less likely to do 
so with * ‘ to other entities such as 
PROs, insurance companies, and hospi­
tals. Most do not actively inform the 
general public or the medical commu­
nity of their actions. However, a few 
boards, such as Florida^, regularly 
identify disciplined physicians in news­
letters published by the board, medical 
society, or other parties, believing that 
publicizing the information has preven­
tive value.
CONCLUSION AND 
RECOMMENDATIONS

We have shown how boards have been 
confronted with increased work loads, 
inadequate financial support, and many 
conflicting pressures. Yet, their ability 
to act as necessary is predicated on their 
resource level. Accordingly, we believe 
physician license renewal fees should be 
set at a level sufficient to support expan­
sion and improvement of the enforce­
ment activities of the boards. (A recent 
report by the Public Citizen Health 
Research Group called for an increase in 
annual physician renewal fees to at least 
$500, “with all of the money going to 
identification and discipline of doctors 
who are incompetent or otherwise prac­
ticing bad medicine."*) These fees 
should be dedicated to board activities 
and not be diverted to general revenue 
funds. A t the end of 1985, the average 
annual renewal fee rose to $51, a level 
that barely kept pace with inflation in 
the 1980s.

Of the issues previously addressed, 
the boards inability to help abate the 
flood of malpractice cases is the most 
troublesome. In recent years, the small 
increases in funding made available to 
boards have often been made with the 
expectation that boards, would help 
stem the tidal wave of cases. Some of the 
recent initiatives have been noted; how­
ever, without doubt, the pubKcb expec­
tations have been rising much faster 
than boards have been able to respond.

Medical malpractice that is not rec­
tified is a twofold problem for American 
society. Clearly, the safety and well-
824 JAMA. Fet> 13.1987—VW 257. No. 6

being of patients seeking medical care is 
threatened when incompetent physi­
cians remain in practice— however 
large or small their numbers. (We be­
lieve that the currenL level of litigation 
overrepresents the number of physi­
cians who perform negligently. Not all 
physicians who are sued for malpractice 
are guilty of negligence or misconduct, 
in our opinion. However, it is important 
to eliminate poor practitioners through, 
disciplinary action, whenever possible.) 
Additionally, all patients pay higher 
prices due to the escalating cost of pre­
miums and awards and the defensive 
medicine practiced to minimize the 
likelihood of successful malpractice 
suits. Many observers also believe that 
incompetent physicians also unneces­
sarily add billions of dollars annually to 
the nationb health expenditures.

In a speech read before the American 
Medical Association on Feb 21, 1986, 
Otis R . Bowen, MD, the first physician 
to be the Secretary of Health and Hu­
man Services, made it clear that the de­
velopment of an effective system of 
medical discipline is crucial to a resolu­
tion of the nationb malpractice problem:
We cannot expect Americans to endorse any 
solution to the malpractice issue unless we 
address the central question at the pbysi- 
dsnb responsibility. If we ignore the "bad 
apple" in our profession, then we contribute 
to the malpractice problem. We then do not 
deserve any legislative relief

Fbr boards to play an important part 
in addressing this problem, it is clear 
that there must be substantial changes 
in the legal ground rules governing their 
handling of malpractice cases. The fear 
of being sued has had a chilling effect on 
reporting of incompetence. Perhaps 
states should consider ways to limit the 
liability of those making good-laith re­
ferrals at the same time that they create 
affirmative legal duties to report profes­
sional misconduct or incompetency. No 
less clear than the chilling effect cf 
potential litigation is the fact that the 
resources available to boards must be 
increased. At present, most boards lack 
sufficient resources to devote serious 
attention to such cases without jeopar­
dizing their other disciplinary and li­
censing responsibilities. We are hopeful 
that an increase in renewal fees, which 
boards are allowed to keep, could help 
eliminate this problem.

We in the federal government can 
provide some help in improving medical 
discipline efforts without undermining 
the central state role in this arena. One 
form of assistance we can provide is to 
assure more affirmative action within 
our own domain. That is, we can help 
ensure that PROs and Medicare car­
riers provide more extensive and timely

reporting to state medical boards o f . 
cases involving physician misconduct or 
incompetence. In fact, based on our 
report, Secretary Bowen has directed 
that regulations and instructions in­
tended to foster this objective be devel­
oped.

.Another potentially significant form of 
federal assistance is represented by the 
Medicare and Medicaid Patient and Pro­
gram Protection Act (HR 1868), passed 
by the US House of Representatives in 
1985 in response to concerns about physi­
cians being sanctioned in one' state and 
then moving their practice to another 
state. Parallel legislation (S 1223) is now 
being considered in the US Senate and is 
widely supported. (The Medicare and 
Medicaid Patient and Program Protec­
tion Act M ed to be enacted by the 99th 
US Congress, but we expect it to be 
reintroduced in this upcoming session.)

Passage of this legislation would close 
many existing loopholes, facilitate more 
efficient sanctioning by DHHS, and 
promote more extensive and effective 
sharing of disciplinary action among the 
states and DHHS. It would provide a 
much-needed vehicle fbr fostering (1) 
further and more timely reporting of 
disciplinary actions to a central clear­
inghouse, (2) more extensive nation­
wide distribution of information on such 
actions, and (3) more consistent defini­
tions of the type of violations committed 
by physicians. This last issue is impor­
tant when one considers that currently 
there is total reciprocity among states 
for licensing, but not for disciplinary 
decisions.

The federal governments reliance on 
state medical boards to provide the 
front line of protection for millions of 
Medicare and Medicaid patients creates 
an important stake in the improvement 
by the individual state regarding state 
medical discipline. A spirit of partner­
ship involving federal and state govern­
ment and the medical profession is vital 
if we are to accelerate and sustain prog­
ress in this direction.
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The Office of Inspector General's responsibility for financially penalizing and 
excluding health care professionals from Medicare and Medicaid participation 
led to an interest In examining the state medical boards? licensure and discipline 
processes. This article discusses the results of the subsequent study and 
focuses only on medical discipline Issues. We found that the rate of disciplinary 
actions taken by boards has been Increasing. However, revocations and 
suspensions, the most serious category of actions, have remained relatively 
constant Additionally, consumers and lav enforcement agencies are the most 
active sources of possible violations. Individual health care professionals, 
hospitals, peer review organizations, and medical societies provide strikingly few 
reports. To rectify these problems, we encourage states to increase physician 
license renewal fees to fund expansion and improvement of boards? enforcement 
activities and to consider ways to limit the legal liability of those making good* 
faith referrals.
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IN  TH E  two decades following the ad­
vent of the Medicare program, we have 
observed state medical boards undergo­
ing great change. Their responsibilities 
have expanded tremendously from the 
licensure and discipline of physicians to 
include a growing number of other 
health care professionals such as nurses, 
podiatrists, physician assistants, phys­
ical therapists, and emergency medical 
technicians. Additionally, consumer 
awareness has grown with a concomi­
tant rise in consumer reporting to state 
boards. These factors have resulted in 
an increasing work load.

Boards are increasingly strained to 
handle the growing disciplinary work 
load before them. It is not uncommon 
for them to have backlogs of hundreds of 
cases pending assignment while investi­
gators are weighted down with active 
caseloads of 60 to 70 or more cases. 
Board officials offered a number of fac-
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tors that have contributed to this. Not 
only must they regulate more profes­
sions, they must also deal with a rising 
number of cases due to an increase in 
consumer complaints, more active law 
enforcement involving physicians, and 
mandated reporting of malpractice 
cases in some states.
LITTLE RISE IN BOARD RESOURCES

In response to their expanded re­
sponsibilities and work loads, nearly all 
states, have been raising their fees in 
recent years. In most states, medical 
board revenues derive entirely from 
fees imposed bn physicians. Two thirds 
of this fee income comes from renewal 
fees paid by licensed physicians. The 
remainder is from fees charged to those 
seeking licensure on the basis of a 
license held in another state or endorse­
ment of a certificate received from the 
National Board of Medical Examiners. 
Boards are typically part of the state 
budget process and subject to the same 
budgetary and personnel controls as 
other state agencies.

Renewal fees, usually good for two to 
three years, have increased from an 
average annual level of about $31 in 1979

to $51 in 1985. (These data were ob­
tained from annual reviews done by the 
American Medical Association and from 
a state-by-state survey conducted by 
the Office of Inspector General.) How­
ever, they have barely kept pace with 
inflation. Moreover, many state boards 
are not necessarily allowed to spend all 
the money they collect from fees. In­
stead, this money goes into the stated 
general revenue funds.

Severe budgetary constraints are 
precluding boards from enhancing the 
number or quality of investigators and 
from taking better advantage of com­
puter technology that could improve 
their productivity. Laborious and costly 
procedures geared to quieter times, 
long since past, contribute to the time 
and complexity of internal review and 
due process hearings.

Combined, these factors leave boards 
in an extremely vulnerable position, 
with investigatory and administrative 
resources well below the level necessary 
to handle the job before them effec­
tively. Thus, although medical licensure 
and discipline is about a $50 million a 
year enterprise, many board officials 
feel as though they can make only lim­
ited progress in improving their licens­
ing and disciplining performance. (This 
estimate is based on a 50-state survey 
done by the Office of Inspector Gen­
eral.)
INSPECTOR GENERAL’S ROLE

In the last few years, the involvement 
of the Office of Inspector General of C'M 
US Department of Health and Human 
Services (DHHS) in a number of activi­
ties made it increasingly aware of the 
limitations within which state medical 
boards were operating. The Inspector 
General is charged by law with the 
responsibility of policing the Medicare 
and Medicaid programs for fraud and 
abuse.

From the scandals involving fraudu* 
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lenl medical credentials from two Car­
ibbean medical schools, it became ap­
parent that the credentials verification 
capabilities of most states might be 
seriously flawed. Because of the Office of 
Inspector Generali role in prosecuting 
criminal cases and imposing exclusions 
on hundreds of health care providers, it 
was also clear that communication be­
tween those in a position to witness 
unprofessional practice and those with 
the authority to do something about it 
was inadequate. In many cases, infor­
mation about practitioners with recur­
rent fases of misbehavior or malprac­
tice jiever reached medical boards.

The Office of Inspector General be­
came aware of loopholes through which 
poor health care providers could slip. 
Many physicians under investigation 
would voluntarily surrender their li­
censes in one state and then would 
continue practicing medicine by moving 
to another state where they also had a 
license. Under current law, the Office of 
Inspector General found that it had no 
authority to exclude these physicians 
from Medicare and Medicaid participa­
tion except in the state in which the 
license had been initially revoked or 
suspended.

Given these developments, our re­
sponsibility for financially penalizing 
and excluding from Medicare and Medi­
caid participation health care profes­
sionals who have committed fraud or 
abused our programs and beneficiaries, 
the Inspector Generalb Office con­
ducted a program inspection. Its pur­
pose was to help DHHS and other inter­
ested parties gain a broadly based and 
up-to-date overview of state medical 
licensure and discipline and to recom­
mend possible solutions to alleviate 
problems we discovered. The study spe­
cifically examined pressures being ex­
erted on licensure and discipline pro­
cesses, the changes taking place, and 
the effects being achieved.

The study took place between July 
1985 and March 1986 and involved visits 
to 14 states, where we met with medical 
board officials and many others, includ­
ing representatives of medical societies, 
hospitals, and peer review organiza­
tions (PROsX We also had telephone 
discussions with medical board direc­
tors in another ten states, and met with 
representatives of the Am ericat} Medi­
cal Association, the Federation of State 
Medical Boards (FSMB), the American 
Association of Medical Colleges, the 
Educational Commission for Foreign 
Medical Graduates, and other major 
national organizations concerned with 
medical licensure and discipline. Alto­
gether, the states we visited or had 
telephone discussions with account for

72% of the physicians licensed in the 
United States.'

While our study addressed medical 
licensure and discipline, this brief arti­
cle focuses only on the latter. It provides 
an overview of the studyb m^jor find­
ings concerning medical discipline and 
then offers a few concluding observa­
tions and recommendations.

lion by granting US Department of*"'1 
Education and Veterans Administration*

OTHER FORCES INFLUENCING
BOARDS

Boards have had to contend with in­
creased work loads and responsibilities 
without a concomitant real increase in 
resources. There are several other sig­
nificant factors that have played a role in 
states' abilities to license and discipline 
physicians.
Foreign Medical Graduates 

First among these is the factor of 
foreign medical graduates (FMGs), 
about half of whom are Americans. 
There have always been foreign medical 
schools for American students to attend 
and foreign medical students who were 
interested in doing their residency 
training in the United States. Largely 
because of the discovery of “phony doc­
tor” networks and the establishment of 
proprietary foreign medical schools 
geared to US citizens in the Caribbean 
basin, state boards became increasingly 
interested ir. the adequacy of education 
received by FMGs. As one state board 
executive director said, “The quality of 
the education being received by FMGs 
is a much bigger issue than the phony 
credential one. It is an issue that is less 
within our controL And one that is not 
confined to the Caribbean schools.” 

While they noted that there are a 
number of excellent foreign schools, 
board officials stressed that many of the 
schools, especially the newer ones, are 
far inferior to US and Canadian medical 
schools, which undergo accreditation. 
They expressed particular concern 
about inadequate clinical training and 
minimal admission requirements.11

Meanwhile, the number of FMGs re­
ceiving initial state licenses was rising, 
from 3131 in 1981 to 4753 in 1983. This 
represented an increase from 16.6% to 
23.1% of all those receiving initial li­
censes. Although this level was well 
below the peak year of 1973, when 7419 
FMGs (44.5%) were granted initial li­
censes, the resumption of growth con­
tributed to the uneasiness being felt by 
many state board officials. (Licensing 
data were obtained from the American 
Medical Association.)

While many have been questioning 
the adequacy of education received by 
FMGs, the federal government has con­
tinued to subsidize some FMGs? eduea-

loans to students attending questiona­
ble foreign schools. In'Addition, Medi­
care funding for residency training of 
FMGs (as well as graduates of US medi­
cal schools) continues.

Because of these concerns, boards 
began devoting significant resources to 
addressing the adequacy of education 
received by FMGs. In fact, a few itales 
(such as California, New York, and New 
Jersey) have visited foreign schools to 
assess their quality. By 1983 and 1984, in 
the states accounting for the great ma­
jority of practicing physicians in the 
United States, the licensing of FMGs 
had become the premier policy issue 
facing the state medical boards. Disci­
pline, which typically accounts for two 
to three times greater expenditures 
than licensing, remained an area of con­
cern, but was overshadowed by the 
FMG problem.

1

Changed Public Perception and 
Malpractice

In recent years, public perception 
about the adequacy ot board discipli­
nary actions has shifted. Newspaper 
exposes have berated boards for not 
better protecting the public. Headlines 
scream, “Doctor Sued 14 Times, But No 
State Hearing,” {Chicago Tribune, May 
10,1982, p 1) and 'Doctors Practice While 
Wheels Tim* (Detroit Free P ra t, April 
1, 1984, p 11a). (The Detroit Free P rtti' 
examination was a particularly exten­
sive one. It led to a seven-part report 
published between April 1 and 8,1984.) 
This has placed a lot ct pressure on 
boards to examine their practices.

The editor ot the New England Jour­
nal cf Medicine, Arnold S. Reiman, 
MD, expressed this view in a March 
1985 editorial: “All the evidence sug­
gests that most if not all the States have 
been too lax—not ton strict— in their 
enforcement of medical professional 
standards.”*

The public is also frustrated with the 
length of time that due process takes, 
and blames boards for “dragging their 
feet* on cases. As one high-level official 
noted, T h e  public perceives that bad 
doctors shouldn't be practicing medi­
cine, but we must give these doctors due 
process. Not everyone understands 
this."

Physidanf status in society has also 
been eroding, partially as a result of the 
liability crisis as it relates to malprac­
tice claims. Many Americans’ view of 
physicians has shifted from reverence to 
questioning. Indeed, a large number of 
patients who feel they have been 
wronged by physicians have been will­
ing to litigate in increasing numbers,
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with higher dollar awards made by 
courts and the skyrocketing cost of lia­
bility insurance. All of this has put 
renewed pressure on state medical 
boards to “weed out* bad doctors.
Organizational Changes

Boards have experienced other sig­
nificant changes in recent years in addi­
tion to rising work loads greater than 
the resources to deal with them. Both 
the organizational structure and size of 
boards have changed. While in 1969, 
only 16 boards were housed under the 
aegis cf a central agency, currently 31 of 
themare. This has both advantages and 
disadvantages. While under the aegis of 
a central agency, a board has greater 
protection against lawsuits that have a 
chilling effect, but may have a harder 
time competing for scarce resources 
than it it stands alone.

Boards have broadened their base, 
with nearly all boards now having at 
least one or two nonphysidan members, 
whereas one half had none in 1965. The 
size of boards has also increased, with 
board membera finding it necessary to 
devote considerably more time to the 
role than did their predecessors, at 
greater personal sacrifice to their own 
practices. Paid an average per diem of 
only about $50, these members are typ­
ically appointed by the governor for 
terms of three to six years. In the more 
populated states, board members often 
spend at least 30 days per year on board 
business.
STATE BOARDS; RESPONSE

State boards have reacted to bur­
geoning work loads and pressures. Re­
cently, states have strengthened the 
investigatory powers of boards (for in­
stance, the granting ci  subpoena pow­
ers); expanded their disciplinary 
authorities (most notably, the autho­
rization to immediately suspend physi­
cians posing a ‘ dear and present dan­
ger* to the public); widened their access 
to disciplinary actions taken in other 
places (through mandatory reporting 
laws); and broadened the grounds on 
which they can take disciplinary action. 
The latter development, following an 
earlier wave of such activity in the 
1970s, has led to more detailed specifica­
tions of unprofessional conduct, cover­
ing such matters as sexual abuse, in­
competence, and violations of controlled 
substance laws. Since 1982, at least 20 
states have amended their laws to 
clarify the grounds on which physicians 
can be disciplined.
■ States' responses to overworked in­
vestigators and board members have 
focused mainly on ways of easing the 
burden on board members. Among the

1962 1963 1964

Trtnds in Ml«ci*d 0 :9500*3 o ( t u t *  dlsopHnvy 
actions from 1982 through 19W. Sourc*: F*0*diion 
of S lit* M*Cical Bonds.

changes instituted are allowing boards 
to draw on the work of hearing officers, 
to delegate the conduct of hearings to 
individual members, and to hire medical 
or legal consultants to help guide the 
use cf investigatory resources. In Colo­
rado, a change that splits board mem­
bers’ time between inquiry and hearing 
panels appears to be especially promis­
ing.
Incidence of Disciplinary Actions

Over the past few years, the number 
at disciplinary actions taken against 
physicians has been increasing. Na­
tional tabulations made by the FSMB 
reveal an increase of 62% in actions 
(excluding simple administrative ac­
tions), from 953 in 1982 to 1540 in 1984, 
(Figure). (The numbers used for 1982 
and 1983 are unofficial FSMB figures.)

However, a closer look at the Figure 
indicates that the most serious actions, 
such as revocations, suspensions, and 
probations, have not grown nearly as 
much as the other actions, increasing 
only slightly from 600 in 1982 to 788 in 
1984. This has occurred despite the fact 
that approximately 15 000 to 20 000 new 
physicians enter practice each year. The 
miscellaneous or tier-2 category ac­
counts for the bulk of the increase and 
includes reprimands, censures, and 
stipulated agreements. Indeed, it is 
likely that the increase in this category 
is even greater than the FSMB Is sum­
mary suggests, because many stipu­
lated (or plea bargain) agreements are 
made on a confidential basis, with the 
information not reported to the FSMB.

Some observers have dismissed these 
second-tier actions, which are often 
handled in informal proceedings, as be­
ing relatively inconsequential. In actu­
ality, however, they are often quite sig­
nificant and may involve a voluntary 
surrender of license for a period cf time 
or a restriction of prescription priv­
ileges. Moreover, these actions repre­
sent a practical response by boards 
faced with insufficient investigatory re­
sources and the memory of the many 
costly cases that have lingered during 
the hearing and judicial process for 
years while the physician involved has

lujiunuL’Q u) pracuce uniurvinaurija ^  
has also masked many serious cases and '
has permitted many physicians to con­
tinue practicing who would otherw.se 
have lost their licenses.
Types of Violations

The inappropriate writing of pre­
scriptions is by far the most common 
violation on which disciplinary actions 
are based, accounting for about one half 
of all actions taken by state boards. 
These are serious matters involving not 
only excessive or unnecessary prescrib­
ing of drugs to patients, but also unlaw­
ful distribution to drug tddicts. They 
are also the easiest kinds cf cases for 
investigators to develop, especially in 
states with triplicate prescription laws.

The second m^jor type of violation is 
the self-abuse of drugs and/or alcohoL 
In most states, this category is expand­
ing, both in absolute and proportionate 
terms. Tbgether with overprescribing, 
it accounts for three fourths or more of 
all disciplinary actions.

Throughout the nation, programs de­
signed to help impaired physicians have 
been expanding and receiving increased 
attention. Typically these programs are 
run by medical societies or other private 
organizations. While the exact ap­
proaches vary, they generally involve 
group sessions, signed agreements stip­
ulating the terms of participation, and _  
periodic monitoring to ensure that par^T 
titipating physicians are adhering to. r  
the agreements. Some programs, suchj^ 
as the one in Oregon, stress inpatient v 
care, while others focus on outpatient 
treatment 

While these programs have been gen­
erally well received, they have met with 
some criticism and skepticism. Some 
interested parties are concerned about 
physicians being treated too sympa­
thetically for behavior that can be harm­
ful to their patients. The result in some 
states has been a tightening of monitor­
ing practices and a doser examination of 
the responsibilities these programs 
have to report violations to the boards. 
Since a substantial number of physi­
cians have enrolled in these programs 
voluntarily (without any board involve­
ment), the issue of reporting violations 
to the boards has become an especially 
sensitive one because physicians signed 
up with the understanding that their 
partidpation would be confidential.

The remaining types of violations un­
derlying disdplinary actions cover a 
wide range. Among the most prominent 
are cases involving conviction for a fel­
ony or fraud. Much less prominent are 
cases involving incompetency or sexual 
abuse, which are among the most diffi­
cult kinds of cases to develop
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The minima] response in the area of 
physician incompetency is placing 
boards in an increasingly untenable po­
sition as the incidence of malpractice 
cases and public concern about the im­
plications of these cases increase. As 
noted before, it is increasingly believed 
that boards can and should do some­
thing about' this situation.

Why, thtfo, the minima] response to 
date? At least three factors seem to be 
involved: (1) the complexity, length, and 
cost of cases concerning alleged incom­
petence, even where a malpractice 
judgment has been rendered; (2) the 
substantial burden of proof that tends to 
call for ‘ dear and convincing* evidence 
rather than the “preponderance of evi­
dence*; and (3) the considerable varia­
tions among physicians themselves 
about what constitutes acceptable prac­
tice in many facets of medicine. One 
boardb executive director summed up 
his frustrations in this area by noting:
We just can’t seem to do anything with 
malpractice. In fact, we’ve never had a disci­
plinary action based on malpractice. Itk inch 
tender legal ground, even though we have a 
■talute. So when there ia a malpractice case, 
we tend to look for another basis for discipli­
nary action.

Yet, in the course of addressing rising 
malpractice costs, some states are tak­
ing initiatives that could prove to be 
consequential. Particularly noteworthy 
are two amendments Wisconsin made in 
1985 to its medical practice act One 
allows for a court finding of physician 
negb'gence in patient cue to serve as 
condusive evidence that a physician is 
guilty of negb'gence of treatment This 
frees the board from the need to hold a 
probable cause hearing in such cases. 
Another more significant amendment 
provides the board with a lesser burden 
of proof in disdplinary proceedings, one 
that calls for a “preponderance of evi­
dence* rather than 'dear and convinc­
ing evidence*

Also of note are laws in California and 
Oregon that authorize boards to compel 
a physician to take a clinical competency 
examination if there is reasonable cause 
to bebeve that his or her skill level is 
inadequate. The California effort allows 
a physician two chances to pass an oral 
examination conducted by a panel of two 
physicians. The Oregon effort, under 
way for a number of years, may involve 
ora] or written examinations, but gen- ‘ 
erally employs the latter because they 
offer a firmer legal basis for subse­
quently denying a bcense or imposing 
disdpline.
Source of Disciplinary Actions

Earlier we mentioned that during the 
past few years, the number of consumer
JAMA. Feb 13.1987—W  257. No. 6

complaints received by boards has been 
rising, often quite substantially. The 
greater visibility of boards and the es­
tablishment of toll-free complaint bnes 
in some states have contributed to this 
development.

These consumer complaints, to­
gether with information provided by 
government agendes (mainly law en­
forcement agendes), account for most of 
the discipbnary actions eventually 
taken by boards. Strikingly few such 
actions first come to a boardb attention 
as a result of referrals from those who 
would most naturally make referrals 
and who are the most qualified to make 
referrals— medical sodeties, PROs, 
health care institutions, and individual 
health care professionals. The reason 
for this seems mostly to stem fr?m a 
lack cf an affirmative legal duty to im­
port individuals and from the fear of 
being sued for reporting someone.

The Secretary cf Health and Human 
Services, Otis R. Bowen, MD, released 
our report when he addressed New 
York University^ graduating medical 
class on June 5,1986. He noted the lack 
cf referrals made by health care profes­
sionals and urged students, “Speak up 
when you see poor medicine being prac­
ticed. Not to do so is to render a grave 
disservice to patients and the profession 
alike*

Board officials, when commenting on 
this situation, often pointed to the 
PROs as an especially unproductive 
source of information. The following 
comment from the executive director of 
the board in a heavily populated state 
would probably be endorsed by many at 
his colleagues across the country: “We 
get very little from the PROs. They take 
care cf their own problems in-honse 
until they get out of hand. We should be 
getting a lot more information from 
them.*

Aware that much important informa­
tion is not being passed on to boards, 
many states have initiated, expanded, 
or tightened reporting laws. The major­
ity of states currently have reporting 
laws. Since 1982, at least 17 states have 
taken action to require reporting. (An­
nual reviews by the FSMB serve as a 
basis for this and other information 
concerning changes in state licensure 
and discipline laws.) Most of these laws 
focus on hospitals. They usually require 
hospitals to inform boards of any 
changes in a physician!} staff privileges 
or (in some states) of any resignations 
from the staff. A growing number re­
quire the reporting of malpractice judg­
ments or settlements, often if they ex­
ceed a certain amount (eg, $10000 in 
Georgia, $25000 in New Jersey, $30000 
in CalifomiaX A few states have laws

that direct individual practitioners to 
report poor performance.

Nevertheless, reporting laws have 
not had the expected impact. When 
asking why, one often hears reference to 
the "brotherhood of silence," an inher­
ent resistance to reporting onei peers. 
Another reason often cited is a fear of 
legal liability, even in states that have 
granted criminal and civil immunity lo 
those who report information in good 
faith.
Information Sharing

States now provide the FSMB (and 
thereby other states) with regular re­
ports on disciplinary actions they have 
taken. Ib is represents considerable 
progress compared with the situation 
two to three years ago.

However, the extent of the actions 
reported varies from state to state. 
Many boards do not report licensure 
denials. More notably, many do not 
report tier-2 disciplinary actions if they 
did not involve a formal hearing or were 
imposed with the understanding that 
they would be confidential. Tbe ration­
ale for holding back on these cases is 
that confidentiality or lack of publicity 
were key to the agreements that en­
abled disdpline to be imposed without a 
formal hearing. Yet, the failure to re­
port such cases means that other states 
are prevented from obtaining informa­
tion that could prove to be important to 
them if a distiplined physician relocates 
to their jurisdiction and practices on an 
unsuspecting public.

Furthermore, from state to state and 
even within states, there are consider­
able inconsistendes in the type of disd- 
plinary actions taken in relation to the 
charges and even in the meaning of the 
different types of actions. The FSMB 
has promoted some consistency by es­
tablishing a standardized coding system 
for the different types of violations that 
boards use in reporting their actions to 
the FSMB. Unfortunately, many states 
fail to use it or use it irregularly, leaving 
it to the FSMB to choose what appears 
to be the most appropriate code. Tb 
foster greater consistency within the 
state, California developed a manual of 
disdplinary guidelines and model disci­
plinary orders a number of years ago, 
and regularly revises it to keep pace 
with developments. The FSMB has also 
devised and distributed A  Model fo r the 
Preparation of a Guidebook on Medical 
Diidpline.

While the FSMBb data base serves as 
the primary vehide for the states to 
keep abreast of disdplinary actions 
taken in other states, follow-up commu­
nication among the states themselves is 
the means for obtaining more detailed
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. info-mation concerning the specifics of a 
ease. In this context, substantial and 
effective.information sharing is being 
achieved through the mailing of final 
board orders on a case through informal 
networking among board investigators 
and administrators. Where problems in 
gaining access to information have oc­
curred, they have concerned cases still 
pending formal board action or tier-2 
cases in which the action was agreed to 
be confidential.

Finally, within the states, boards typ­
ically inform medical societies and Med­
icaid state agencies of all formal discipli­
nary actions. They are less likely to do 
so with respect to other entities such as 
PROs, insurance companies, and hospi­
tals. Most do not actively inform the 
general public or the medical commu­
nity of their actions. However, a few 
boards, such as Floridab, regularly 
identify disciplined physicians in news­
letters published by the board, medical 
society, or other parties, believing that 
publicizing the information has preven­
tive value.
CONCLUSION AND 
RECOMMENDATIONS

We have shown how boards have been 
confronted with increased work loads, 
inadequate financial support, and many 
conflicting pressures. Yet, their ability 
to act as necessary is predicated on their 
resource level. Accordingly, we believe 
physician license renewal fees should be 
set at a level sufficient to support expan­
sion and improvement of the enforce­
ment activities of the boards. (A recent 
report by the Public Citizen Health 
Research Group called for an increase in 
annual physician renewal fees to at least 
$500, “with all of the money going to 
identification and discipline of doctors 
who are incompetent or otherwise prac­
ticing bad medicine.”') These fees 
should be dedicated to board activities 
and not be diverted to general revenue 
funds. A t the end of 1985, the average 
annual renewal fee rose to $51, a level 
that barely kept pace with inflation in 
the 1980s.

Of the issues previously addressed, 
the boards’ inability to help abate the 
flood of malpractice cases is the most 
troublesome. In recent years, the small 
increases in funding made available to 
boards have often been made with the 
expectation that boards, would help 
stem the tidal wave of cases. Some of the 
recent initiatives have been noted; how­
ever, without doubt, the publicb expec­
tations have been rising much faster 
than boards have been able to respond.

Medical malpractice that is not rec­
tified is a twofold problem for American 
society. Clearly, the safety and well-
424 JAMA. FeD 13.1987—VcH 257. No. 6

being of patients seeking medical care is 
threatened when incompetent physi­
cians remain in practice—however 
large or small their numbers. (We be­
lieve that the current level of litigation 
overrepresents the number of physi­
cians who perform negligently. Not all 
physicians who are sued for malpractice 
are guilty of negligence or misconduct, 
in our opinion. However, it is important 
to eliminate poor practitioners through, 
disciplinary action, whenever possible.) 
Additionally, all patients pay higher 
prices due to the escalating cost of pre­
miums and awards and the defensive 
medicine practiced to minimize the 
likelihood of successful malpractice 
suits. Many observers also believe that 
incompetent physicians also unneces­
sarily add billions of dollars annually to 
the nationb health expenditures.

In a speech read before the American 
Medical Association on Feb 21, 1986, 
Otis R. Bowen, MD, the first physician 
to be the Secretary of Health and Hu­
man Services, made it clear that the de­
velopment of an effective system of 
medical disdpline is crucial to a resolu­
tion of the nationb malpractice problem:
We cannot expect Americana to endorse any 
solution to the malpractice issue unless we 
address the central question of the physi- 
danfe responsibility. If we ignore the “bad 
apple* in our profession, then we contribute 
to the malpractice problem. We then do not 
deserve any legislative relief

For boards to play an important part 
in addressing this problem, it is dear 
that there must be substantial changes 
in the legal ground rules governing their 
handling of malpractice cases. The fear 
of being sued has had a chilling effect on 
reporting of incompetence. Perhaps 
states should consider ways to limit the 
liability of those making good-faith re­
ferrals at the same time that they create 
affirmative legal duties to report profes­
sional misconduct or incompetency. No 
less dear than the chilling effect of 
potential litigation is the fact that the 
resources available to boards must be 
increased. At present, most boards lack 
suffident resources to devote serious 
attention to such cases without jeopar­
dizing their other disdplinary and li­
censing responsibilities. We are hopeful 
that an increase in renewal fees, which 
boards are allowed to keep, could help 
eliminate this problem.

We in the federal government can 
provide some help in improving medical 
disdpline efforts without undermining 
the central state role in this arena. One 
form of assistance we can provide is to 
assure more affirmative action within 
our own domain. That is, we can help 
ensure that PROs and Medicare car­
riers provide more extensive and timely

reporting to state medical boards of 
cases involving physician misconduct or 
incompetence. In fact, based on our 
report, Secretary Bowen has directed 
that regulations and instructions in­
tended to foster this objective be devel­
oped.

Another potentially significant form of 
federal assistance is represented by the 
Medicare and Medicaid Patient and Pro­
gram Protection Act (HR L868X passed 
by the US House of Representatives in 
1985 in response to concerns about physi­
cians being sanctioned in one' state and 
then moving their practice to another 
state. Parallel legislation ( S 1323) is now’ 
being considered in the US Senate and is 
widely supported. (The Medicare and 
Medicaid Patient and Program Protec­
tion Act failed to be enacted by the 99th 
US Congress, but we expect it to be 
reintroduced in this upcoming session.)

Passage of this legislation would dose 
many existing loopholes, facilitate more 
efficient sanctioning by DHHS, and 
promote more extensive and effective 
sharing of disciplinary action among the 
states and DHHS. It would provide a 
much-needed vehide for fostering (1) 
further and more timely reporting of 
disdplinary actions to a central dear- 
inghouse, (2) more extensive nation­
wide distribution of information on such 
actions, and (3) more consistent defini­
tions of the type of violations committed 
by physicians. This last issue is impor­
tant when one considers that currently 
there is total redprodty among states 
for licensing, but not for disdplinary 
decisions.

The federal governments reliance on 
state medical boards to provide the 
front line of protection for millions of 
Medicare and Medicaid patients creates 
an important stake in the improvement 
by the individual state regarding 6tate 
medical disdpline. A spirit of partner­
ship involving federal and state govern­
ment and the medical profession is vital 
if we are to accelerate and sustain prog­
ress in this direction.
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between the US Department of Health and Human Services 
and the states, foster improvement in the centralized report­
ing and distribution of disciplinary action information, and 
stimulate more consistent definitions of violations.

In their recommendations related to the needs of the state 
boards, the authors echo and reinforce views long advocated 
by the federation and the boards themselves. The federation^ 
development/and active promotion of A Guide to the Essen­
tials o f a Modem Medical Practice Act* which in its current 
edition has influenced the medical practice acts of over 20 
states in two years, and its resolutions on board status and 
powers' have contributed significantly to a recognition of the 
need forttafe action in support of the boards. The federation^ 
recent, publication of A Model fo r the Preparation <f a 
Guidebook on Medical Discipline? and its annual public 
releases of state board disciplinary action summaries have 
called attention to the importance of consistency in discipli- 
nary{processes and definitions.

The federation^ most important effort, however, has been 
the development of the Physician Disciplinary Data Bank 
(DDB), the nationb preeminent system for collecting and 
distributing information on formal disdplinary actions taken -  
by state boards and others against physicians.' The DDB can 
be traced to 1915, when 19 board actions were reported in the 
first issue of the Federation Bulletin (Monthly Bulletin 
1915;L4-5X Though disdplinary data were submitted to the 
federation only sporadically by state boards for many years, 
thousands of actions were reported in the Bulletin before 
1971, when the Monthly Disciplinary Action Report was 
introduced. From such beginnings grew the computerized 
and highly sophisticated DDB of today, which has made it 
almost impossible for a physician formally disdplined by one 
jurisdiction to go undetected by another in which he may hold 
or seek a license.

The federation has also actively supported federal legisla­
tion to assist state boards in their disdplinary efforts. It 
testified vigorously in favor of those sections of the Health 
Care Quality Improvement Act of1986, recently signed by the 
President, that protect good-faith peer-review activities, 
mandate the reporting of malpractice, hospital privileging, 
and state disdplinary data, and call for a central data 
repository (Title IV, Public Law 99-660). Fbr from perfect, 
this legislation, thoughtfully implemented, can advance cur- 
r»»>t trends, nmvide significant assistance to the state boards, 
and enhance the efforts of the federation.

As fundamental as the recommendations made by Kus- 
serow et al are, it should be noted that other specific steps are 
called for. Mandatory reporting to boards exists in one form 
or another in all but three of the licensing jurisdictions 
responding to a federation survey.*'"’ Though mandatory 
reporting should be broadened to include more sources of in­
formation in a number of jurisdictions, it is a clear-cut trend.

- I

However, enforcement of mandatory, reporting has been less 
than adequate and should be improved. Obviously, liability 
piotection should be offered those reporting to boards in good 
faith. Forty-two licensing jurisdictions report having some 
such form of protection now.**" It should be provided in all 
jurisdictions for all good-faith reporting, not simply that 
required by law. Board members, board staffs, and others 
serving the boards should be provided legal immunity and 
indemnification for good-faith actions taken as aresult of their 
board responsibilities. Efforts must also be made at the 
federal level to provide effective protection from federal suits 
to board members performing their duties in good faith under 
state law as well as to those engaged in good-faith peer-review 
activities. ,

These points made, it must be emphasized that Kusserow 
et al deserve congratulations for their fresh documentation 
and restatement of the challenges facing the state boards. The 
federation is encouraged that responsible federal officials 
have listened so attentively to the boards and have gained an 
appreciation of the difficulties with which the boards deal on a 
daily basis. In the long run, this clearer understanding must 

-  contribute to improving the environment in which the boards 
function.

The success of efforts to improve medical discipline will 
finally depend, of course, on the funding, staffing, and 
authority of the state boards. These can only come from state 
legislatures willing to act responsibly. The appeal of Dr Col­
well in 1913, the work of the federation and the boards over 75 
years, the concerns of the public and the media, and the 
recommendations of the authors all come back to the same 
critical point. Those who sit in the legislatures of the various 
states must recognize that the effective regulation of medical 
practice is in their hands. The work cf the state medical 
boards will always be a direct reflection of the will and 
purpose of the state legislatures.

Dak G Bread en 
Bryant L. Galusha, MD 
Federation of State 

Medical Boards of 
the United States 
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State Medical Discipline: Defects and Hindrances
In 1913, a year after the founding of the Federation of State 
Medical Boards of the United States, N . P. Colwell, MD, 
secretary of the American Medical Association^ Council op 
Medical Education and an original fellow of the federation, 
writing in the first issue of the federation^ quarterly, stressed 
the need of the state medical boards for improved medical 
practice acts, adequate funding and staffing, increased legal 
authority, and effective communication among themselves 
regarding unfit practitioners. The state boards, he said, “have 
striven valiantly against almost insurmountable obstacles Lo 
do their full duty.. . .  The important Uung is for [them] to 
recognize the defects. . .  take stock of the hindrances, and 
altogether, through the Federation of State Medical Boards 
. . .  press the campaign for betterment" •________•

‘ See also p 820." ' *
For 76 years, the federation has pressed the campaign for 

betterment in meditnl licensure and disdpline. In its publica­
tions and educational programs, in every professional and 
public forum open to it, in legislative balls and the media, the 
federation has hammered at the defects and hindrances de­
fined by Dr ColwelL TTirough its activities and services, it has 
sought to facilitate the effective and rational regulation of 
medical practice. However, while the concerted efforts of the 
federation and the state boards, combined with the concern of 
the public and the media, have gone a long way over the years 
to stimulate dramatic gains in the effectiveness of state 
medical disdpline, serious problems persist.
828 JAMA, Feb 13.1987—Vol 257, No. 6

In this issue of T h e  J o u r n a l ,  Kusserow et al* present an 
overview of the current status of medical disdpline in the 
states based on an examination of state medical licensing and 
disdplinary processes conducted by the Office of the Inspec­
tor General of the US Department of Health and Human Ser­
vices. Bearing responsibility for regulation of the Medicare/ 
Medicaid systems, the authors see more effective state 
medical disdpline as essential to their own efforts. They also 
believe it would assist in reducing the inddence of malpractice 
litigation, though they are aware of its limited potential in that 
regard.* Their condusions demonstrate a recognition of the 
many obstacles the state boards and the federation have 
struggled against for years. The authors point out the ever- 
increasing work load carried by the state medical boards, the 
pressures on the boards, the problems presented to many of 
them by inadequate statutes, funding, and Btaffing, and the 
too-frequent failure of the medical community to report to the 
boards physicians whose professional performance is open to 
reasonable question. Haying elaborated these problems, the 
authors call for higher license reregistration fees, dedicated 
board funds, and liability protection for those reporting 
questionable physicians to the boards in good faith.

From a federal perspective, the authors recommend that 
peer-review organizations and Medicare carriers be required 
to report relevant information regarding physician perform­
ance to the boards. They also urge the adoption of federal 
legislation that would close loopholes in Medicare/Medicaid 
enforcement provisions, allow the sharing of information
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The Health Care Quality Improvement Act of 1986
A major new federal law known as 

the Health Care Q uality  Improve­
ment Act o f 1986 can radically change 
— for the better —  the credentialling  
and quality management programs 
of every hospital in this country.

The Act, which was signed into law 
on November 14, 1986 , provides sig­
nificant legal protection to both the 
hospital and physicians involved in 
the peer review process. It also re­
quires health care entities and in­
surance companies to report practi- 
tioners who have been s u bject to 
protessional discip linary action o~ 
malpractice verdicts and settlements 
to" a national clearinghouse .!

A ll things considered, the Act is 
unquestionably the most important 
piece of legislation to date affecting 
hospital-medical staff quality  m an­
agement operations. Hospitals and 
their medical staffs must therefore 
take immediate steps to reap the full 
benefits o f th is law and to position 
themselves to fulfill the responsibili­
ties that it imposes.
IMMUNITY 
PROVISIONS

There are two different immuni­
ties provided by the Act. One is for 
individuals who provide information  
to entities, including hospitals, con­
ducting professional review activities. 
The other is for individuals and en ti­
ties who take professional review ac ­
tions against physicians.

The immunity for those providing 
information to professional review 
bodies is very broad. A "professional 
review body" is defined as a health 
care entity or the governing body or 
any committee (including medical

staff committee) of a health care en­
tity which conducts professional re­
view activity. "Health care entities" 
include hospitals, other entities that 
provide health care services (includ­
ing HMOs or group medical practices), 
and professional societies.

"Professional review activ ity"  
means an activity o f a  health care 
entity with respect to an individual 
physician that either: (a) determ ines 
whether the physician may have 
medical staff appointment or clin ical 
privileges, (b) determines the scope 
or conditions of such privileges or ap­
pointment, or (c) changes or modifies 
such privileges or appointment.

T he Act provides that any person 
who provides information to a profes­

sional review body regardingthecom - 
petence or professional conduct o f a 
physician snail be immune from lia ­
bility in damages under anv federal 
or state law unless the information 
provided is false and the person pro­
viding it knew that it was false.

Professional review bodies and 
other persons who assist them in pro­
fessional review activities are also 
protected from damage suits so long 
as the professional review action was 
taken:

(D in  the reasonable belief that the 
action was in the furtherance of qual­
ity health care;

(2 ) after a reasonable effort to ob­
tain the facts of the matter;

(3 ) after adequate notice and hear­
ing procedures are afforded to the 
physician involved; and

(4) in the reasonable belief that the 
action was warranted by the facts 
known. axwuxdtuje?

Due Process Hearings 
New Care Needed

Tb gain the full benefit o f  the 
immunity provisions o f the H ealth  
Care Quality Improvement Act, hos­
pitals will have to make sure that 
their medical staff hearing and ap ­
peals procedures meet the standards 
set forth in the Act.

In order to protect his an titrust 
claim  and its potential for large dam ­
ages, the attorney for the physician 
will always contend that the hearing  
and appeals procedures did not meet 
the requirements o f the Act. Hospi­
tals must be meticulous in seeing 
that they do. Counsel should be in­
volved in hearing and appeals mat­
ters at the very beginning and 
throughout.

The standards require notice to the 
physician of the proposed action and 
a hearing prior to the action becom­
ing final. The in itial notice to the 
physician must state: ( I )  that a pro­
fessional review action has been pro­
posed to be taken against the physi­
cian; (2 ) the reasons for the proposed 
action : (3 > that the physician has the 
right to request the hearing on the 
proposed action; (4 ) any time limit 
which shall not be less than thirty 
days within which to request a hear­
ing; and (5i a summary of the physi­
cian’s rights in the hearing.

If the physician requests the hear­
ing, then he must be given notice o f 
the time, place and date o f the hear-

COnUiu*] p*9« 4



Liable For Radiation 
Therapy Service

From, time to tim e we have 
discussed cases in which it seems the  
hospital was held liable ju s t  because 
the harm ful occurrence took place 
within the hospital’s walls. T ha t seems 
unfair, bu t it is the fact th a t under 
certain circumstances courts will im ­
pose liability on the hospital, even 
though no hospital employee acted 
in a  way to cause harm  to the patient.

One o f the legal theories th a t sup­
ports th is liability is the doctrine o f 
’’ostensible’’ or "apparent" authority . 
A recent appellate decision in Illinois 
highlights in dram atic fashion the ap­
plication o f the theory.

In S z to r c  v. N o r thw e s t H o sp ita l , 
496 N .E .2d  1200 (111. App. C t. 1986), 
the patient had undergone 31 rad ia­
tion treatments after a  right radical 
mastectomy in 1975 a t the defendant 
hospital. Between 1975 and 1978 fol­
lowing the radiation treatments, she 
noticed a  gradual loss o f  function in 
her right arm.

In Ju ly and August o f  1979 pla in­
tiff underwent surgery on her right 
brachial plexus a t the Oschner Clin ic 
in New Orleans. The perform ing sur­
geon told her tha t it would take a t 
least a year to tell whether the de­
sired nerve regeneration would occur 
and recommended a course o f physi­
cal therapy for the plaintiff, which 
she continued a t the defendant hospi­
tal upon her return home. She re­
mained under the care o f her fam ily 
physician. In 1981 , she returned to 
New Orleans and was informed that 
her right brachial plexus had been 
permanently damaged as a resu lt o f  
the overexposure to radiation in 1975.

She filed su it against the hospital, 
her fam ily physician and the surgeon 
who perforfned the mastectomy. The  
defendant hospital moved for sum ­
mary judgm ent claim ing that there 
was no relationship between the staff 
o f the X -ray department and the hos­
pital and, consequently, no liability  
should be imposed on the hospital.

The following facts w ith respect to 
the X -ray department were undis­
puted: Thedepartm ent was comprised 
o f a  group o f associated physicians 
operating under the name of "IG  Ra­
diology" and was owned, operated 
and staffed by Dr. Irving Greenberg. 
One of the physicians in the group

wa^in charge o f adm inistering rad ia ­
tion therapy to plaintiff. Those physi­
cians had staff privileges a t the de­
fendant hospital; however, none o f 
them were employed by the defendant 
hospital.

A ll o f the radiation therapy equip­
ment, including that used in treating 
plaintiff, was owned by Dr. G reen­
berg, who was solely responsible for 
its maintenance, repair and ca libra­
tion. The defendant hospital did not 
receive any revenues from radiation  
treatment provided by Dr. G reen­
berg’s group to p lain tiff or to any 
other patient in 1975. In that year, 
Dr. Greenberg received payment for 
outpatient radiation services direct­
ly from his patients. A  technician em ­
ployed by Dr. Greenberg advised pa­
tients o f the fee and issued receipts 
bearing Dr. Greenberg’s name.

The record also showed that the 
X-ray department was located on the 
main floor o f the defendant hospital. 
In order to reach it, p lain tiff and 
other outpatients had to enter 
through the hospital's main entrance, 
proceed through its lobby, turn right 
down a main corridor and pass through 
a set o f swinging doors labeled "X-ray 
Department." These doors also bore

the names o f  Dr. Greenberg and his 
associates and the designation "De­
partment o f Radiation Therapy."

The same X -ray department served 
both inpatients and outpatients, and 
appointments for radiation therapy 
for both types o f patients were u lti­
mately scheduled by the same techni­
cian who was employed by Dr. Green­
berg. There was no dress code or 
other manner by which patients or 
the general public could differentiate 
employees o f Dr. Greenberg’s group 
from other employees in the hospital.

The tria l court granted the defen­
dant hospital’s motion for summary 
judgm ent. The plaintiff appealed 
th a t decision.

The Illinois appellate court ruled 
tha t even where there is not an ac­
tual agency relationship, hospitals 
may be held liable for the acts o f inde­
pendent physicians practicing on the 
premises. The court then noted that 
several other states have adopted the 
"apparent agency” doctrine to pre­
clude the entry o f summary judg­
ment under circumstances where a 
person, like the plaintiff, goes to a 
hospital, which holds itself ou t as a 
full service institution offering a 
range and variety o f services such as 
radiation treatment, under the as­
sumption that such services are , in 
fact, being provided by the hospital. 
These decisions, said the court, "have 
been based upon the presumption that 
when a person goes to a full service

contnutd 0*9* *

Improvement 
Act of 1986 ...

The Act goes on to set forth specific 
conditions which, if  met, will be deem­
ed to provide "adequate notice and 
hearing" to the physician who is the 
subject of the professional review 
action. [See Due Process Hearings -1

The Act also provides additional 
protection by allowing defendants in 
suits challenging professional review 
actions to recover attorneys’ fees and 
costs o f defense in the event that they 
substantially prevail in the action.

It should be noted that the im m u­
nity provided for professional review 
activities is not absolute. T h e  im m u­
nity does not apply to actions brought 
under the federal civil rights laws, 
injunction or declaratory judgm en t 
actions, actions by governmental 
agencies such as the Federal TVade

Commission (FTC ), or crim inal pro­
ceedings. The immunity also does not 
apply to actions brought by non-phy­
sician practitioners, such as podia­
trists or chiropractors.

Even where the immunity would 
otherw ise apply, the immunity can 
be lost if  the action was based on cer­
tain  improper motives. For example, 
professional review actions not based 
on the competence o r professional 
behavior o f the physician, such as 
actions based on the physician's af­
filiation to r lack thereof) w ith any 
professional association, his fees, ad­
vertising, or business solicitation 
methods, h is affiliation with HMOs, 
or the fact that he is paid a salary 
are not protected by the Act. N or are 
any actions taken by professional 
societies under investigation by the 
FTC for anti-competitive practices.

Theim m unitiesprovidedunderthe  
Act are effective for suits brought un­



der federal law based on professional 
review actions taken subsequent to 
November 14, 1986  —  the date the 
legislation was signed into law. They  
will also apply to actions brought un­
der sta ts law in most cases after O cto­
ber 1 4 ,1 9 8 9 . However, the immunity 
can be applicable to  state court suits 
before 1989 i f  the state "opts~in" to 
the'new law. The state can also "opt 
out" by reiecting immunity provisions, 
but i f  it takes no action before 1989, j 
the im m unity provisions au tom ati­
cally  apply to state law suits as well.
REPORTING 
REQUIREMENTS

In addition to pfpviding immunity 
for professional review actions, the 
Act also requires reporting o f certain  
actions to the Secretary o f  H ealth  
and Hum an Services (H H S ), and to 
state boards o f medical examiners. 
Specifically, hea lth  care facilities are 
required to report to the medical li­
censing boards in th e ir  state , any pro­
fessional review action th a t adverse­
ly affects the clin ical privileges o f the 
physician for longer than  30  days, or 
the surrender ofc lin ica l privileges by 
a physician while an investigation re ­
lated to possible incompetence or im ­
proper professional conduct is under­
way. S im ila r reports are perm itted, 
but not required, in the case o f ac­
tions taken w ith respect to non-physi­
cian practitioners. The state licens­
ing boards are , in turn , required to 
report this information to the Secre­
tary o f  H ealth and Hum an Services.

The failure o f a health  care facility 
to report an action th a t would other­
wise be required to be reported, must 
also be reported by the state board to 
H H S . I f  the health care facility fails 
to report when required, it will lose 
the im m unity protection provided in 
the o the r portions o f  the A ct.

T he  required information must be 
reported a t least monthly. T he  report­
ing requirements w ill go into effect 
by November 1 4 ,1 9 8 7 .

Insurance companies, as well as 
health care facilities, are also required 
to report any payments made, pursu­
an t to insurance policiesorotherw ise, 
in settlement o r in satisfaction o f judg ­
ments in medical malpractice actions. 
These reports must include not only 
the am ount o f the payment, but also 
the name of the practitioner involved, 
the name o f any hospital w ith which 
the practitioner is associated, and a 
description o f the acts or omissions,

and injuries or illnesses, upon which 
the original m alpractice cla im  was 
based.

Any person making a  required re­
port is immune from any liab ility  in 
any civil action unless the informa­
tion reported was false and they had 
knowledge of the falsity o f the infor­
mation. The information reported is 
also to be maintained in a confiden­
tial manner and can only be disclosed 
in cases relating to professional re­
view activity.

Not only can hospitals receive infor­
mation from the national da ta  bank 
containing the reported information 
that will be established by H H S , they 
will be required to do so whenever a 
physician or other licensed health  
care practitioner applies to be on the

How To Take 
Advantage Of 
The Act

Si nee the Quality Improvement Act 
so fundamentally changes the rules 
with respect to credentia lling and 
quality assurance, hospitals should 
take action now to be ready to take 
advantage o f the immunities in the 
Act, as well as to be protected from  
potential liability. Th is A ct protects 
against the time, expense and traum a  
involved in a long, drawn-out an ti­
trust suit. It is worth changing all 
bylaws and procedures as necessary. 
Do it now, for the protections o f  the 
A ct are available now. Am ong the  
steps that should be put into place as 
soon as possible are:
4 The credentialling provisions o f 
the hospital’s medical sta ff bylaws 
should be reviewed in deta il and re­
vised as necessary to assure compli­
ance with the Act. In particu lar, the 
hearing and appeal provisions in the 
bylaws should be amended to conform  
with the due process provisions in the 
Act. I See L)ue Process Hearings — I 
♦ The process by which applicants 
for s taff appointment and reappoint­
ment are evaluated should be scru ti­
nized to make sure that it will not 
forfeit the immunity provided by the 
A c f  In particular, the composition o f 
committees engaged in peer review 
and credentialling should be review­
ed carefully to ensure that the com ­
mittees are not structured to include

medical sta ff or otherwise requests 
clinical privileges. Information must 
also be requested by the hospital once 
every two years for physicians and 
other practitioners already on the 
medical staff or who already exercise 
clinical privileges at the hospital. 
The intent is to make this request an 
integral part o f the reappointment 
process.

If the hospital subsequently relies 
on information provided to it by HHS . 
it will not be held liable for so rely­
ing on it unless it has actual knowl­
edge that the information was false. 
Moreover, if  the hospital fails to ob­
tain information as required, it will 
be presumed to have knowledge o f 
this information in the event it is sued 
for malpractice. ■

practitioners who are likely to be a l­
leged to be in direct economic compe­
tition with the subjects o fp r  :-ssiona I 
review activity.

This means that medical staff com­
m ittees making recommendations to 
the hospital board on credentialling 
matters should not be composed o f 
"representatives” o f particu lar de ­
partments. Kather the individualson 
these committees should be chosen 
for the ir ab ility  to make thorough, 
reasoned recommendations concern- 
ing applicants tor appointment and 
c linical privileges.tAlso. there should 
be clear contl ict o f interest provisions 
that require a physician involved in 
the credentialling process not to take 
part in any action dealing with an 
individual with whom he might be in 
direct economic competition.
♦ Provisions in medical staff by­
laws tha t require the approval o f the 
entire staff prior to sending a creden­
tialling recommendation to the board 
should be repealed immediately. The 
definition o f professional review body 
only includes committees o f the medi­
cal staff —  not the medical staff as a 
whole. T he immunity provided by the 
Act will not extend to any process 
where the entire medical staff makes 
a recommendation on appointment 
to the board.
♦ Credentialling forms, such as 
appointment and reappointment ap­
plication forms, should be thoroughly 
scrutinized to ensure that they elicit 
all o f the information that will be 
needed for the credentials committee 
and board to make a reasonable deter­
mination in credentialling cases. The

cortt/wo cvve •»
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Hearings icon I

ing at least 30 days in advance of the 
hearing. He must also be provided 
with a list of witnesses expected to 
testify on behalf of the professional 
review body.

The hearing can be held before a 
panel of individuals who are not in 
direct economic competition with the 
physician, a mutually acceptable arb­
itrator, or a hearing officer appointed 
by the hospital who is not in direct 
economic competition with the physi­
cian. This last option is one not often 
used by hospitals up to now, but it has 
a number of advantages from the 
standpoint of providing a more thor­
ough review of the facts of the situa­
tion. as well as protecting physicians 
on the medical staff who would other­
wise have been on the hearing panel 
from allegations that they were en­
gaged in a conspiracy against the phy­
sician in question.

If the physician fails to appear at 
the hearing, his right to the hearing 
can be forfeited. Also, a physician can 
waive his due process rights, but any 
such waiver must be in writing. A 
specific waiver as part of a contract 
between the physician and hospital 
would also suffice.

At the hearing the physician has 
the right to be represented by an a t­
torney or other person of his choice, to 
have a record made of the hearing 
proceedings, to call, examine and 
cross-examine witnesses, to present 
evidence deemed to be relevant by 
the hearing officer regardless of its 
admissibility in a court of law, and to 
submit a written statement at the 
dose of the hearing.

Copies of the hearing record can be 
obtained by the physician upon pay­
ing a reasonable fee. After the hear­
ing is over, the physician must also 
have the right to receive the written 
recommendation of the panel which 
must include a statement of the basis 
for its recommendations and to re­
ceive the ultimate written decision of 
the health care entity.

The Act permits summary suspen­
sion of clinical privileges during the 
course of an investigation (which can­

not be longer than 14 days in length) 
or the immediate suspension or re­
striction of privileges "where the fail­
ure to take such action may result in 
imminent danger to the health of any 
individual." In the latter case, the 
suspension has to be followed up by a 
subsequent notice and hearing or 
other adequate procedures.

Hospitals should take steps now to 
make sure that their credentialling 
and hearing and appeal procedures 
meet these requirements. It may be 
advantageous from a procedural and 
legal standpoint for these procedures 
to be placed not in the medical staff 
bylaws, as has traditionally been the

Therapy 
Service „
hospital for care and treatment, he or 
she does so in reliance on the reputa­
tion of the institution and the skill 
and expertise of its personnel."

The appellate court therefore re­
versed the judgment of the trial court 
and remanded the case for trial.

This case demonstrates dramatical­
ly that the hospital is a t risk for all 
behavior which occurs on its prem­
ises no matter who the actor is. It is 
an illustration of how critical it is for 
hospitals to have in place effective 
evaluation programs so that all 
health care services are monitored 
and maintained at high levelsofquali-

case, but in a separate hearing and 
appeals policy adopted by the board 
ofthe hospital. These procedures would 
be employed in all cases where nega­
tive recommendations are made con­
cerning staff appointment and clini­
cal privileges.

While the Act does not state that 
these procedures are the exclusive 
means of providing due process, they 
are deemed as adequate due process 
by the Act. They will therefore form 
the standard for medical staff due 
process actions in the years to come. 
Hospitals would do well to conform 
their own procedures to them as soon 
as possible. ■

ty. Even in the case of an exclusive 
contractual arrangement for the pro­
vision of services there is a need for 
all practitioners to maintain the high­
est standards of care when they per­
form in the institution.

From a more practical standpoint 
the case highlights the importance of 
"telling it like it is." It would have 
been most helpful if the entrance to 
the X-ray department had clearly in­
dicated the fact that the X-ray group 
was not a direct hospital operation.

The case does not inform us whether 
the hospital was indemnified by the 
physician group. One would hope so. 
In any event, these kinds of cases are 
no longer "rare birds.” It would be 
in everyone’s interest to review these 
kinds of relationships to assess po­
tential liability. a

Advantage Of The Act
information requested by the forms 
should be as thorough and complete 
as possible and staff bylaws should 
not permit any action to be taken un­
til the application is complete and 
until all outstanding questions with 
respect to the application have been 
resolved. Thking action either affirm­
atively or negatively without having 
all of the facts necessary to support 
the action (especially information 
that will be available from HHS) is 
now extremely dangerous from a le­
gal perspective.
*The credentialling and quality 
management provisions of any hospi­

tal affiliated HMO or PPO should be 
subjected to the same type of scrutiny. 
HMOs (certainly) and PPOs (proba­
bly) are considered health care enti­
ties which can avail themselves of 
the immunities provided in this Act.

The Health Care Quality Improve­
ment Act of1986 should prove to be a 
positive force in promoting quality 
health care. However, it will only 
prove to be so if hospitals and physi­
cians make it work. The failure on 
the part of hospitals and their medi­
cal staffs to quickly respond to the 
requirements of this Act will result 
in legal disaster for them. ■
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§ r 101.065 B u s in e s s  a n d  P r o f e s s i o n s  § 08.01.065

(2) at the request o f the S ta te  Medical Board, conduct investiga­
tions based on complaints filed w ith the department or with the board; 
and

(3) be directly responsible and accountable to the S ta te  M edical 
Board, except that only the departm ent has authority to term inate the 
investigator’s employment and the department shall provide day to 
day and adm inistrative supervision of the investigator. (§ 1 ch 59  
SLA  19G6; am § 1 ch 10'2 S LA  197G; am § 39 ch 218 SLA  1976 ; am  
§ 2 ch 258 SLA  1976 ; am  §?) 1, 2 ch 49 SLA  1980; am § 1 ch 82 S LA  
1980; am  § 2  ch 141 SLA  1980 ; am § 1 ch 1GG SLA  19S0; am  § 1 ch 48  
SLA  1983; am § 3 ch 56  S LA  19SG; am § 3 ch 131 SLA  1986)

Rcviso r's  imti-s. — M iim r word titm (;il ;it tin1 ciul nf |i.ir .i|;n i|ili Ml wMi-il
ehnngos were in in 10SU to m-om-ilc tin: lirg iun iii;; "or us di-ti-r-
amendments niudr to (sill-lJ and (n ii9 l of mined," a l tin* end of |i.ir;ig r.i|ili (9l ndded
*his section by chapters f>0 and 1.11, S I.A  the language beginning "or as utillin-
1986. ri/ed," mid in |M iagi.ipli ( IS )  Mih.>tilnli;d

E f fc c l o f itn icn d in i'ii ls . - •  The 1 OS.'i “ th ii l"  fo r “ which." 
anicniliiicu l ndded Miili.-ectiun (e l. K i li tn r 's  H o les . ■ - S rc tiim  9 , r!i. f i ll,

The fir.-l l!H (i uie.endie.etil, e ft -c liv e  S I.A  !!• |no\id>-.: " H e - U ep .n In ien l o f
May 30 , 1986, in suh eel inn (;i ) in the in- Cnint.i-re i- and Kninotn ie D eve lopm ent
troduclory language s u lo li tu le d  "per- s li.i l l e -tah li !i a e iim m illee In deve lop i r e ­

form " for "provide," lidded "u r as deter- on in iend .ilinns tin w hether th e  ticeitM iie
mincd by the d> parltne iit under AS lIS.-l'i o f  n .ilu iop .ilh s  shou ld  he hy an  e \ i-  t in ;;
fo r na lurop tills "  a( the end o f  p .ir .ij;r .ip h  lnt.ittl. it in-w Im .itd, o r  (he d iv is ion  n f w cu-
(4 ), adds J "or .‘ is n iilhn ri/e il hy the tlep.n t- pationa l lieen in;; The rn n n n ille e  s-li.dl
tnent under AS US. tfi fo r n n lu rn p .ilh s "  u l provide the leg i.d .itu ie  w ith n report n f its
the end o f paragraph (9 l,  m ill s u b .I i lu ted  rcoun iu en d .ilinns on nr hefnre the llH li
"that" fo r "which" in pa rag raph  ( IS ) .  day  o f  the F irs t Session o f  the F ifteen th

The second I9 6 0  a ineiid iiicn t in  subset- le g is la tu re ."

Sec. 0S.01.0G">. I-Ves e s tab lish ed  hy  regu la tion . (a ) The depart­
ment shall adopt regulations that establish the amount and manner o f 
payment o f application fees, exam ination fees, license fees, reg istra ­
tion fees, permit fees, investigation fees, and all o ther fees as appro­
priate for the occupations covered by this chapter and for real estate 
brokers and salesmen under A S  08.8S .

(b) The department may not adopt a regulation under (a ) of this 
section unless the hoard responsible for regulating the afTected occu­
pation concurs.

(c) A fee established under this section must reflect, to the extent 
Possible, the actual costs to the department o f the activ ity for which 
the fee is charged.

M) The commissioner o f adm inistration shall separately account fern 
^oupational licensing fees deposited in the general fund by the de ­
partment. The annual estim ated balance in the account may be used 
out th k® '^ a*,ure make appropriations to the department to carry  
SLX ,G ac^ v'*'cs tbc division o f occupational licensing. <§ 2 ch 37  

A 1985; am § 4 ch 138 S LA  19S6)
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Chapter fit. M edicine.

S •I'lOl <1.20

A r l i r lc
1. State Medical Hoard (5§ OS GI.010 - -  (18.61.010. (18.04.(iS5, O Sf.l 101. O SO t.ltO l
2. Licensing (§§ 08.C4.170, 08.CI.200, 08.04.210. 08.G1 li.r.0. 08.C4.2C0, 08.61.270,

08.C4.275 — 0B.GI.290. 08.C4.311, 08.04.315, 08.C4.320. 08 04.325, 03.01.326. 
03.04.330, 08.04.331, 03.C4.33G. 08.04.350)

3. U n law ful A ds (§ 0801.300)
4. Miscellaneous Provisions (§ <18.04.306)
5. General Provisions (55 08.04.370, 08.04.380)

K d ilo r ’a m iles. — Section 7, ch. 33, 
S L A  1985 provides: "Nt.tw illislam linj: AS 
(18.01, a lay midwife jira it ilin g  in this 
sta le  on .May 24, PJ85 who is not regis­
tered liy the ne jia ltn le lll of Health and 
Social Services may conlinue to practice

until the department adopts regulations 
under AS 18.05.010 fur the practice of lay 
midwifery and coiupli-les any review of 
the midwife’s cn d io ti.ils  in p iiu d  Lv I lie 
regulations. The midwife i l ia l l  r ii.p it .ite  
w ith  the department in the teview."

A rtic le  1. S ta le  M ed ic a l H o a rd .

Sectio n
10. C ication and membership of Stale 

Medical Hoard 
20. Term  of office 
30. Iltcpralcd)

Section
40. Hemoval of inemhers 
85. Meetings of the hoard 
101. Duties 
140. | Repealed)

S e c . O.'MI LO 10. C rea tion  an d  in e in hcrid iip  <>f S la te  M ed ic ; 1 
H oa rd . The governor shall appoint it board o f medical examiners, to 
he known as the Sta le  Medical Hoard, consisting nf five physicians 
licensed in the slate and residing in as many separate geographical 
areas o f the state as possible, and two persons with no direct financial 
interest in the health care industry. l§ 3 5 -3 8 2  A C L  A HMD; am § 1 ell 
M 8  SLA  1970; am § 11 ch 102 SLA  1976 ; am § 3 ch -IS SLA  1983)

ICffeet u f nm em lm cnts. — The 10S3 tilted "geographical areas nf the stale” for 
iiiiie iid iiient. deleted "licensed" preceding "A la iL n  judicial d istricts,”  and made a 
"physicians," inserted "licensed in the minor punctuation change, 
state and" following "physicians," suhsti*

See . 0fi.G4.020. T e rm  o f  o ff ice . M embers shall be appointed for 
staggered terms of four years, subject to confirmation by a majority of 
the members o f the legislature in jo in t session, and shall hold office 
until their successors are appointed and qualified. A  person who lias 
served two successive complete term s may not he reappointed until 
four years after the expiration o f the second term . (§ 35 -3 -S2 A CLA  
1949 ; am  § 4 ch 107 SLA  19G9; am § 12 ch 102 SLA  1976 ; am § 4 ch 
4 8  SLA  1983)

V S  1



5 os m u.:o Ai \>k \  S r u r t r s  S u r n v . i N T g o s 0 {  110

I.(fe e t o f iUiii m li n n ls . n .c  l ' .K l t ii in s "  fur “ ii I • im “ in I }.«• fir ! .•
l i > ! : :u  I I I  •■:;! ! i O : ! . i l  m l  .m i l  r i A M u t i -  t i l l -  - M i l l . . !  M l l l i l u r

Src. OHM I.MO. Substitution o f  nn'mhrra. //iV/iea/rd, $ I!) i l l  !S 
SI.A WS3.J

Sec. 08.GL010. R e m o v a l  of members. The (jovcrnor m a y  remove 

a m e m b e r  of the board for cause. The board m a y  by regulation provide 

that uncxcusrd absences from meetings is cause for removal, 

(g 35-3-8-1 A C L A  1919; a m  § 5 ch -IS S L A  1983)

l'f fe e t o f iiini-iulim -iits. - .  ‘I'Iil* 1!IK3 
;iim luliiH ii l mlili d the M-rnnd .* i-nlcucc.

Sec. 03.(5 1.050. Oath of office. Hach m e m b e r  shall lake an oathof 

ol'iice. The oath shall lie filed and pre.-eived in the divi: ion of ocuipa- 

lional licemani; of (lie department. (g 35-3-S3 ACI.A 1919; a m  g 1 ch 

77 S L A  19(50; a m  g 1 ch 101 S L A  1971)1

! flee. 03.(5LOGO. Seal, The hoaid shall adopt a real, ig 35-3-S3

A C L A  191!))

See. 03.(51.0,0. ()! fleers. The huaid shall i led a pie. ident and 

recrelary from amonj; its members. The pie: idcnt and : i nelary m a y  

administer oaths. <g Ufi-H 83 A C L A  1919; a m  g 2 ch 77 S L A  1909)

See. 03.(5 LOU). .Meetings of board.

Repealed by g 3 ch 59 SI.A 190(5.

K d ilu r 's  Holes. T lie  o j i e . i l n l i  linn
. ' t i m e d  n uni ?! :» .v :( m .  a c i . a  in  hi.

flee. 0H.G1.0S5. Meelin|js of (lie board. Thu board .‘ ball meet at 

least four times a year, (g G ch IS S L A  1903)

flee. 0S.fi I.(i!!0. Q u o r u m .  Four member!; of (lie boaid constitute a 

quorum for the transaction of all business projn rly before the hoard, 

(g 35-383 A C L A  19 19; a m  g 3 ch U S  S L A  1970; a m  g 13 ch 102 S L A  
197G)

(V o s s  u T i re n e e s . • As In im lo  tn AS OO.fifi 'i*H» .m il A l.is . Cnnsl., 
( in is li l i i l iu i i . i l i ly  u f i l i .  WU, S I.A  I! l7 li, >»■(• ;n l I I , ?! 11.

Sec. 0S.G 1.100. P o w e r  of board to adopt ref'ulnf ions. The hoard 

m a y  proscribe and establish rules and regulations necessary to carry 

into effect the provisions of this chapter, (g 35-3-95 A C L A  1919)

2 .



Sec. 0H.Uf.l01. Duties. Thu I-m i .I .Ik .I1 

(1) examine a nr] issue licenses to applicants;

(-> develop written j;nirlelines to insoie that Iicent inj; roipiirements 

..re not unreasonably burdensome ;iml the issuance of licenses is not 

nnreasonahly withheld or delayed;

t.'l) submit an annual report of its proceedings to the governor, in­

cluding a statement of money received and disbursed;

(1) after a homing, impose disciplinary sanctions on persons w h o  

violate this chapter, or the regulations or oiders of the hoard;

(5) adopt regulations insuring that renewal of licensers is contingent 

upon proof of continued competency on the part of the licensee. <§ 7 ch 

•IS SI.A 1983)

Sec. 08.U1.105. Regulation of ahortion procedures.

O pin ions n f a tto rney genera l. • - Sep­
aration of re. |ir>n-iliilitios in AS IS  1G.010 
is Hear; the a ; j s-val of facilities is 
ipanteil to the Oi p.iitinenl nf Health and 
Social Services; the ethical and prnfes- 
: innal re: pnnaihililies nf medical doctors

are commit li-il to the supervisinn of the 
Stale Medical Hoard. No la ii|;na|;e  in this 
M-t tinn vitiates any of the r. -jm ii-:l.i!itics 
granted in 1H. 1 t>.l> 10 (a) (2) to .lie  P . part- 
inent of 1 le .illti and Social Services. Octo­
ber 7. 11)7-1 Op. A lf y  Cen.

/
/.

See. 08.G-1.107. Regulation of physician assistants a n d  inten­

sive care paramedics. The hoard shall adopt regulations regarding 

the registration of physician assistants and physician-trained mobile 

intensive care paramedics, and the medical services that each m a y

perform, including hut not limited to (ll the idurational ami other 

rpinliflratitms, (31 the application and t egi.-t i at ion procedures, i l l '  the 

tcopc of activities authorized, and til the respon: ihilitirs of the 

i.upervising or training physician. (S 2 ch 101 SI.A 197-1)

Sec. 08.Gi.110. Per diem n n d  expenses. The memhers of the 

bunrd are entitled to per diem and expenses authorized by law, 

<§ 35-3-95 A C L A  19-19)

Hi-visnr'.s onto. — T h is  s-i-tlion was lllfi.'t, as ami-ndi-d hy $ 1, i l l .  h i ,  S I.A  
implicitly aiiH-ii.l-.il liy 5 1, ch. ISO, S I.A  HtliO.

Dec. fl3.G1.130. Coverage of funds a nd warrants for expenses.

Repealed by $ 3 ch 59 SI,A 19G6.

K it i l i .r 's  nuti-H. • The i i  |n-.ili-i| M-ctinii
ill l i o i l  fimu 5 a s  a c i .a  i im 'J.

Sec. 08.G 1.130. Roard records. The hoard .-hall preserve a record 

of its proceedings, which .‘hall contain the name, age, residence and 

duration of residence of each applicant fur a limn e, the time spent hy 

the applicant in medical study, the place of medical study, and the year 

and school from which degrees were granted. The record shall also 

show whether the applicant was granted a license or rejected. 

(§ 35-3-81 ACI.A 1919)

K ilitn r 's  notes. -• - T h is  M-dimi was w illi A S  111 tla.tl.'llici ami i  -I. t'h .ip tcr aS, 
iv ih '.ifln ) hy the rc-vi.-nr of Maluli-s lo S I.A  P.IS2. 
ri-iiinvo |ii-r.-.onal |iiim oiiiis in confoiinity

Sec. 0S.64.N0. Annual report to governor. /Repealed, § 19 ch 48 
SLA 19S3.]

3
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{? os.fi 1.170 P.I SINKSS A N D  Pnnn:s.-IONS

Article 2. Licensing.

§ OS G 1.170

! ’ i i - f i i i i i
170. I .iu - irc  In priirt ict* im ilirinc nr i.'te-

i . | i . i l ) i y
300. ( }m.i I ificntinns nf j . l iy ir i .in  .ipjili- 

Cilllts 
210. I.icrnsc rcfuM'd 
250. I.iccnse liy rrcdrntials 
S!Ci0. K i’ i'Xnminalinn 
270. Temporary j.um il.s  
275. Tciii|in r;iry  pci m il fur Im iiiii l i  nens 

pi. nt ire 
280. |Hi pi’.iteil)
2il0 . | Iti p r.ile ll]

Seetinn
.‘111. I.iieni-e n-mw.il 
215. Kies
.120. |ltepe;i)eil)
325, IKepisili d)
320. flnmnd.s for impn itjnn nf ili-rip lin- 

ary Minrliniis 
3.10. |K . p. nl. .1)
.131. P i-1 ip lin .iry .‘ .•.in linns 
.130. Puty uf pliy: ii iinis nnil Im pil.-ils lo 

repnrl 
350. Ilt. pc ile ill

See. 0M.fi 1.170. License to praHire iiicilicine or osteopathy, (a) 

A perron m a y  not practice medicine, podiatry, osteopathy, or acupunc­
ture in the state unless the person is licensed under this chapter, 

except that

(1) a physician ar: islant m a y  examine, diapause or treat persons 

under (lie supervision, control, and responsibility of cither a physirian 

licensed under this chapter or a physician exempted from licensing 

under A S  OS.G'l.370;

(2) a physician-trained mobile intensive care paramedic m a y  ren­

der emergency lifesaving service;

til) a person licensed under A S  03.36 m ay perforin acupuncture in 

the regular practice of dentistry, subject lo the nguia'iuns of the 

Hoard of Dental Kxaminers; and

M )  a person w h o  is licensed or authorized under another chapter of 

this t itlc m a y  engage in a prod ice that is nuthori/ril under that chap­

ter.

(Id / t fe / J iv i /ed ,  $ ■/ ch 101 S I.A  11171.]
(c) A  chiropodist practicing in the state on M a y  )fi, 11)72 is exempt 

from this section.

(d) A  podiatrist practicing in the state on March 2fi, 197G is exempt 

from this section, and shall he issued a license without examination if 

application is made within one year of March 26, 1976. IS 35-3-S1 

A C L A  1919; a m  § -1 ch 11S S L A  1970; a m  § 1 ch 5 S L A  1972; a m  § 1 

eh 21 S L A  1974; a m  §§ 3, 4 ch 101 S L A  1974; a m  §§ 1, 2 ch. 24 S L A  

1976; a m  § 8 ch 48 S L A  1983)

K ffe c t of nincndnu-nts. ■— Tin- 19S3 111, added paragraph (4), and nude oilier
amendment, in Mitisocfion (al. ru liM ilu lid  minor, .Mylistic changes.
’licensing" for "licensure," in paragraph



Sec. 08.6 t.ISO. Application f<n* liccMM*. A  pi i on who dr. ires to 

praitice nicdit.ii■.<», iiNtmpnthy or nri:piiiii.tiirc in tlx.* Mute .'hall apply 

in wi iling to the department fur a license. 25-3 35 A C E A  11) 10; .1 in 
S 1 ( h 22 SI,A I 9(50; a m  S Id) 143 1’I.A ll'HS; aai S .‘I rli 77 !'EA lDtlO; 

a m  § 2 ch 21 SI.A 11)71)

Sec. <)H,(M.H!0. (.’(intents nf application. The application shall 

date (lie name, ape, residence, the duration of ividenre, I lie lime spent 

in medical nr osteopathy study, the place, year end school in which 

degrees were granted, and other infoi mat ion the hoard considers neces- 

; ary. The ap|ilicatinn shall he m a  le under oat 1). Is! 3f>-3-M.r> ACI.A 1!) II); 

a m  § 1 ch 22 SI.A I960; a m  § I ch 77 SI.A 11)151))

S 0 R .f i 1 .2 0 0  A 1 .ask  a  S t a t c d s  .Screi k m k n t  S 0 S . f i l .2 a 0

Sec. OS.(51.200. Qualifications of physician applicants. Except 

for foreijpi medical graduates as specified in A S  0S.fi 1.22a, each physi­

cian applicant shall

(1) /fir/ira/rr/, ,$ 19 cl) 13 SI.A 11)33.]
(2) snhmit a certificate of graduation from a legally chartered medi­

cal school accredited by the Association of Aim rican Medical Colleges 

and the Council on Medical Education of the American Medical Asso­

ciation;

(3) r.uhmit a certificate from a recognized hospital certifying that 

the applicant has satisfactorily performed the duties of resident physi­

cian or intern for a period of one year;

(•1) not have a license to practice medicine in another siate, prov­

ince, or territory which is currently suspended or revoked for disci­

plinary reasons; and

(5) he a citizen of the United States or he lawfully admitted fur 

permanent residence. (§ 35-3-33 ACI.A 11)11); a m  § 1 ch 22 SI.A l'JtiO; 

a m  § 1 ch 18 SI.A lf)G3; a m  S 5 ch 77 S E A  UJfil); a m  §§ 5, 0 ch 1)8 

SI.A 1970; a m  § 1 ch S5 S E A  1972; a m  § 5 ch 101 S E A  11)71; a m  § 19 

ch -18 S E A  1983)

E ffe c t o f iin icn iliiH -nts. — The 1083 
amendment n pealed paragraph (1).

See . 08 .6 1 .2 05 . Q u a lif ic a t io n s  fo r  o s te op a th  ap p lican ts . Each  
osteopath applicant shall meet the qualifications prescribed in AS 
08 .64 .200 (1 ), (4 ) an d .(5 ) and shall

(1 ) subm it a certificate o f graduation from the legally chartered 
school o f  osteopathy approved by the board;

S e c . 08 .64 .207 . Q u a l i f ic a t io n s  fo r  a c u p u n c tu re  a p p lican ts . 
Each acupuncture applican t shall meet all o f the qualifications pre­
scribed in A S  08 .64 .200  and shall meet those requirements o f experi­
ence or education in the practice o f acupuncture as may be required by 
the board. (§ 3 ch 21 S L A  1974 )



§ 08 .64 .207 A i .a s k a  S t a t u t e s § 08.64 .215
(2) subm il a certificate from  a hospital approved by the American 

Medical Association or the Am erican Osteopathic Association which 
certifies that the osteopath has satisfactorily completed and performed 
the duties o f intern o r resident physician for one year;

(3) take the exam ination requ ired by A S  08 .64 .210  or be certified to 
practice by the N ational B oard  o f Exam iners for Osteopathic Physi­
cians and Surgeons. (§ 1 ch 56  S LA  1966 ; am § 6  ch 77 SLA  1969; am 
§ 7 ch 148 SLA  1970 ; am  § 6  ch 101 SLA  1974)

E d ito r's  nolos. — T h is  section was 
redrafted by the revisor of statutes to 
remove personal pronouns in conformity

with A S  01.05.031(c) and S 4, Chapter 58, 
S L A  1982.

Sec. 08 .64 .209 . Q u a l i f ic a t io n s  fo r  p o d ia try  a p p lic a n ts , (a ) Each 
applicant who desires to practice podiatry shall meet the qualifications 
prescribed in AS 0 8 .6 4 .2 0 0 (1 ) and (4 ) and shall

(1) subm it a certificate o f graduation  from a legally chartered school 
of podiatry approved by the board ;

(2 ) take the exam ination requ ired by AS 08 .64 .210 ; the State Medi­
cal Board shall call to its a id  a pod iatrist o f known ability who is 
licensed to practice podiatry to assist in the exam ination and licensure 
o f applicants for a license to practice podiatry ;

(3) meet other qualifications o f experience or education which the 
board may require.

(b) The provisions o f  A S  0 8 .6 4 .1 8 0  —  08 .64 .190 , 08 .64 .220 , and 
08 .64 .230  —  08 .6 4 .3 80  re lating  to the practice o f medicine or osteo­
pathy apply to the applica tion  procedure, testing, and practice of 
podiatry, as appropriate. (§ 3 ch 24 SLA  1976)

S e c . 0 8 .64 .210 . E x am in a t io n  r e q u ir e d , (a ) The applicant shall 
take exam inations in sub jects the board considers necessary, unless 
excused under provisions o f A S  08 .6 4 .2 5 0 .

(b) The application for exam ination  shall be subm itted to the board 
at least 40  days before the exam ination  date. (§ 35 -3 -85  ACLA  1949; 
am § 1 ch 22 SLA  1960 ; am  § 7 ch 77 SLA  1969 ; am § 8 ch 148 SLA  
1970)

S e c . 0 8 .6 4 .2 1 5 : In s u r a n c e  r e q u ir e d . 
Repealed by § 40 ch 177 S L A  1978 .

em
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S e c . 08.6-1 .220. C on te n ts  o f  e x am in a tion  and g rad in g , (a) 11, 
board shall make the exam ination  written and oral and sufficient tc 
test the applicant’s fitness to practice medicine or osteopathy.

(b) Repealed by § 27 ch 148  SLA  1970.
(c) The exam inations, answers and scores shall be preserved and 

filed. (§ 35 -3 -85  A CLA  1949 ; am  § 1 ch 22 S LA  I960 ; am §§ 8 ,9  ch 77 
SLA  1969 ; am §§ 9 , 27 ch 148  SLA  1970)
Sec. 08 .64 .225 . F o re ig n  m e d ic a l g ra d u a te s . Applicants who are 

graduates o f medical colleges not accredited by the American Medical 
Association or one of its agencies sha ll meet the requirements o f AS 
08 .6 4 .2 00 (1 ), (3 ), (4 ) and (5 ) and m ust have passed an examination and 
be certified by the Education  Council on Foreign Medical G raduates, 
or be licensed by exam ination  in another state or territory o f the 
United S lates or province o f C an ada . (§ 10 eh 77 SLA  1969 ; am § 10 
ch 148 SLA  1970 ; am § 7 ch 101 S L A  1974)

S e c . 08 .6 4 .2 30 . L ic e n s e  g r a n te d , (a) If the physician applicant 
passes the exam ination and m eets the requirements o f A S 08 .64 .200 , 
the board shall g ran t a license lo  the applicant to practice medicine in 
the slate .

(b ) If the osteopath app lican t passes the exam ination and meets the 
requirements o f A S  0 8 .6 4 .2 0 5 , the board shall grant a license to the 
applicant lo practice osteopathy in the state.

(c) E ach  license shall be signed by the secretary and president o f the 
board, and have the seal o f the board affixed lo it. (§ 35 -3 -85 A CLA  
1949 ; am § 1 ch 2 2  S LA  1960 ; am  § 11 ch 77 SLA  1969)

i I

E d ito r ’s notes. —  Th is section was 
rcdrnflcd by the rcvisor of statutes to 
remove personal pronouns in  conformity

w ith  AS 01.05.031(c) and i 4, Chapter 58, 
S L A  1982.

Ii., ’ ■ ̂

■ - - - .  '+ r . T«. t v —..,- .

See . 03.6).240 . L icen se  re fu sed , (a ) The hoard may not grant a 
l ie n e e  if

(1) the applicant fails or cheats during the examination;

(2) the hoard determines that the applicant is professionally unfit 

to practice medicine or osteopathy in the stain; or

(3) the applicant fails to comply with a requirement of this chapter.

(b) The hoard m a y  refuse to grant a licens e to any applicant for the

sam e reasons th a t it may impose disciplinary sanctions under AS 
0S.G 1.326. (§ 35 -3 -85  ACLA  1949; am  § 1 ch 22 SLA  1960; am  § 12 ch 
77 SI.A  1969 ; am  § 11 ch 148 SLA  1970; am § 9 ch 43 SLA  1983)

E ffe c t o f iim cndm i'iii!). — The 1983 
.'inu'mliiH'iil ri'w iotc this section.

S e c . 0 8 .6 4 .2 5 0 . L icen se  by c re d en tia ls . The board may waive the 
exam ination requirement and license by credentials if the physician 
or podiatry applicant meets the requirements o f AS OS.64 .200  or 
08 .6 4 .2 09 , subm its proof o f continued competence as required hy regu­
lation , pays the required fee and has

(1 ) an active license from a board o f medical examiners established 
under the laws o f a state or territory o f the United States or a province 
o f Canada issued after thorough exam ination ; or

0-

1 -
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IT.v;<min i is  nr I !.l* Kedt r . i l in n  u f  S t a l e  Mi .l ica l Hn.iid:; n f  11 tt! t J n i ln ]  
K ln lc s  i f  I lit* app lican t is n ph y s ic ian , o r  passed nil e x am in a t ion  g iven 
hy I lie N a t io n a l  Hoard o f  P o d ia t i y  K x am in e r s  i f  t lic app lican t is a 
p od ia t r is t .  (§ ,15-3-85 A C LA  11)19; am  § 1 ch 22  S LA  19(10; am  § 13 ch 
7 7  S LA  19G9; am  § S ch G9 S L A  197 0 ; am  § 12 ch M 3  S L A  1970 ; am 
§ 10 ch <18 S L A  19,S3)

Kffoct o f ;iiiH-ii<lmcn(<i. — The 1933 
amendment, in the unde.-ignated, intro­
ductory lungiiugc Mibsliluted 'Yrcden* 
ti.ils"  for 'Vnclor; i  nu ill,"  inserted "nr po- 
d iatry ," nnd in**i*rlod "or OS.G 1.3(19, mb*

m ils proof of continued compel. nee as re* 
i|ulri*d by regulation” ; nnd, at the i nd of 
paragraph (2), added the l;iii|;ua i;c begin­
ning " if  the applicant is a physician."

u n t r 'A S  otIf25onlr,MTV rc‘‘uirod' A" "PPHc-ints Tor a license . Uf<0 4 .2 j0  shall be interviewed in person bv nt ln-mt
member o f  the board before a license w ill be issued. The interview s h il l
vTew Thlde ’nlaf'shall h “ d“ niod «»  lh “ ■*»*> o f the inter-, t ' , , „  , ! bc s lu led  in w riting w ith the reasons for it and
SLA  1970) preserved. (§ 14 ch 77 S LA  1DGD; am  5 13 ch' 148

f Gir ill* c j. 
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Sue. (irl.C-L'/Gf). Uo-f.vi-.uiinadmi. (a) If the a]ip1icant fails llm ex­

amination, Hit; applicant may, on (be same application and payment 

of a reexamination fee, lake another examination not less than six 

months nor m in i*  than two years after the date of the first examina­

tion. if tlm applicant fails a second examination, the applicant may, 

after it year or more of further study or training approved hy the 

board, m a k e  a new application for licensure.

lb) Applicants failing every portion of the examination shall retake 

the entire examination and pay the full examination fee.

(c) ISec effective (Lite mite] Applicants failing portions of part I or 

part II of the examination m a y  retake the portions failed at a pmi a led 

fee.
(d) [Sec effective date notel Applicants failing part 111 of the ex­

amination shall retake the entire part at a prorated fee. (§ 33-3-92 

A C L A  1919; a m  § 15 ch 77 S L A  19G9; a m  § 11 ch M S  S L A  1970; a m  

SS 86, 37 ch 37 S L A  1985)

K ffect o f  am endm ents. — The l ‘.i35 
amendment deleted "p iw r ib e d  in (lie 
regulations by (lie board" a l  the end of 
su W clio n s  (c) and (d).

K ffc c t iv c  dates. — The 1935 amend­

ment to this section is  effective upon the 
adoption of regulations under AS 
03.01.0li5. For the law until that date, see 
the effect of amendments notes.

Sec. 08.G 1.270. T e m p o r a r y  permits, (a) The board m a y  issue a 

temporary permit to tin applicant w h o  meets the requirements of A S  

08.G4.200, 03.64,205, or 03.64.209 and pays the required fee.

(b) A  temporary permit is valid for eight months or until the board 

meets to consider the application, whichever occurs first.

(c) A  temporary permit m a y  bc renewed at the board's discretion 

one time only. (§ 35-3-9G A C L A  1949; a m  § 16 ch 77 S L A  1969; a m  

§ 15 ch 148 S L A  1970; a m  §§ 2, 3 ch 85 S L A  1972; a m  § 8 ch 101 S L A  

1974; a m  § 11 ch 48 S L A  1983)
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■5 08 .64 .270  
■ *

*d of ̂ tedrCal
-f the United 
m § 13 ch 77 
V 1970)

la lc r enactment
 . i  _  _

§ 08 .64 .272 Bl'SINKSS a s p  P h o k k s s i p n s
§ OS.64.280

S e c .  08 .64 .272 . R e s id en cy  a n d  in te rn sh ip . For the limited 
purpose of doing residency or internship work, the board may issue a 
temporary perm it to an applicant w ithout exam ination if the applicant 
meets the requirements o f A S 0 8 .6 4 .2 00 (1 ) and (2), pays the required
fee, and has been accepted by an eligible in s t itu t ion in th e s ta te fo r  the
purpose of doing residency o r internship work. (§ 16 ch 148 SLA  19 /Ol
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Sec. 03.01.275. T e m p o r a r y  permit for locum tenons practice*

(a) A  m e m b e r  of the hoard m a y  grant a temporary permit to a physi­

cian or osteopath for the purpose of substituting for another physician 

or osteopath licensed in Ibis slate. The permit is valid for 120 consecu­

tive days, If circumstances warrant, an extension of the permit m a y  he 

granted by the board.

(b) A  physician applying under (a) of this sect ion shall pay the 

required fee and shall meet (lie requirements of A S  08.61.200. In 

addition, the physician shall submit evidence of holding a license to 

practice medicine in a slate or territory of the United Stales or in a 

province of Panada.

(c) A n  osteopath applying under fa) of this sort inn : hall pay the 

required fee and .‘ball meet the requirements of A S  03.64.205. In 

addition, tlie osteopath shall submit evidence of holding a license to 

practice in a state or territory of the United Slates or in a province of 

Panada.

(d) (See effective date nolel Within 10 days after the permit has 

been granted, the hoard m e m b e r  shall forward to the department a 

report of the issuance of the permit. (8 17 ch 77 S L A  19(50; a m  88 17 

—  19 ch 143 S L A  1070; a m  § 38 ch 37 S L A  1035)

K tfi-r l o f n iit i-u .liiirn ls . • l!iM.r> Hffi d iv e  date*. - - The P.ISfi amend-
am. ii'li.n  nl in Mil: <rlii>n (ill M,h t ifu li i l Hu nt |„  tlii.sM t li i.ii is i fT rc liw  upon the
" if le r "  for "fii.iu " .inti "|.. im il tins h. i n adoption uf r<-|;iil.ilintt9 under AS
i;r.-uil<<!" for "c r .iiit in ,: of the pi-unil" suirl (is.01.Oti5. Kt.r the law until Hint il.ile .sec
•!' v '•;;1 ' 0 '°" Ii1,11"'''''"!: " fo rii.ii .l"  ami t|)c ,.|r« vt of am. n.hm nts note-,

v*. it Ii tit jmi Irin nt.

Sec. 0S.lH.2S0. Record uf license. IHepeuled, £ 10 eh 27 SLA 19S6.]

Sec. OS.Of.290. Examination fee. IScc postponed repenl note.]

Postponed repea l. — The PJS5 repeal 
o f this sect inn is eHeclivo upun the adop­
tion o f regulations under AS 03.01.U65.

Sec . 08 .6 4 .3 00 . F e e  fo r  licen se  by re c ip ro c ity . 
Repealed by 8 19 ch 77 SLA  1969 .

K d ifo r ’s notes. — T lie  repealed section 
derived from § 35-3-86, A C LA  19-19.

Se c . 08 .6 4 .3 10 . A n n u a l licen se  fee. 
Repealed by § 20 ch 77 S LA  1969 .

K d ito r ’s notes. — The repealed section 
derived from § 35-3-87, A C I.A  1919.



See. 08.6-1.311. License rcncwnl. Licenses shall be renewed four 

years after the dale of issue. (§ 20 ch 77 S L A  1969; a m  § 21 ch 1 IS 

S L A  1970; a m  § 12 ch 18 S L A  19S3)

E ffe c t  o f a in n id in en ts . — T lic  19R3 \
amendment substituted "four years after "
the date of issue" for "biennially."

Sec. 08.64.312. Continuing education requirements, (a) The 

board shall promote a high degree of competence in the practice of 

medicine by requiring every physician licensed in the slate lo fulfill 

continuing education requirements.

(b) Before a license m a y  be renewed the licensee shall submit evi­

dence to the board that continuing education requirements prescribed 

by regulations adopted by the board have'been mot.

(c) The board m a y  exempt a physician from the requirements of (b) 

of this section upon an application by the physician giving evidence 

satisfactory to the board that the physician is unable lo comply with 

the requirements because of extenuating circumstances. However, no 

person m a y  be exempted from more than 15 hours of continuing educa­

tion in a five-year period. (§ 14 ch 102 S L A  1976)

C ro ss  re fe re n ce s . — As to redrafted by the revisor of statutes to 
constitutionality of ch. 102, S L A  1976, see remove personal pronouns in  conformity 
notes to A S  09.05.536 and A las . Const., w ith AS 01.05.031(c) and § 4 , Chapter 58, 
art. I I .  5 14. S L A  1982.

E d ito r's  notes. —  Th is section was

See. 08.64.313. Inactive license. A  licensee residing outside 

Alaska m a y  renew a license issued under this chapter as inactive. If the 

licensee practices intermittently in Alaska, the licensee m a y  not hold 

an inactive license. (§ 21 ch 148 S L A  1970)

1 °
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s h a l l  s e t  fe e s  u n d e r  A S  O S .O l.U G a  fu r c u l l  u f  the  fo lluv . i i ig :

(1) application;

(2) license by examination;

(3) license by endorsement or waiver of examination;

(•1) temporary permit;

(5) locum tcncns permit;

(6) license renewal, active;

(7) license renewal, inactive;

(8) license by reexamination.

(§ 21 ch 77 SI,A 1‘JG!); a m  § 22 ch M S  SI,A l‘J70; a m  § 13 ch 18 S L A  
1383; a m  § 39 ch 37 S L A  liMS)
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Frc. (M.Ct.MO. Disposition of /i vs. /See p*i* tp-.med repenl fia/i*.]

P iis t jin i i i - i l ii'pi-.-il. — The l ! iwr> iv|u-;il 
of this M-ilion is cfTi i live ujioi) llio ailop- 
liiu i o f  ic |;iila tiiiiis  under A S  OS.01.005.

S

Sec. OS.til.iiM. Limits or conditions on licence; discipline. I Re­
pented, § 19 ch •13 SLA 19S3.]

Sec. 08.G1.32G. G r o u n d s  for imposition of disciplinary sanc­
tions-. (a) The hoard m a y  impose a sanction if the board finds a tier a 

hearing that a licensee

(1) secured a license through deceit, fraud, or intentional misrepre­

sentation;
(2) engaged in deceit, fraud, or intentional misrepresentation while 

providing professional services or engaging in professional activities;

(3) advertised professional services in a false or misleading manner;

(-1) lias been convicted, including conviction based on a guilty plea

or plea of nolo contendere, of

(A) a felony or other crime if the felony or other crime is substan­

tially related to the qualifications, functions, or duties of the licensee; 

or



*1>I a crime involving the unlawful procurement. •- ile, prescript inn 

nr dispensing of drugs;

(5) has procured, sold, prescribed or dispensed drugs in violation of 

a law, regardless of whether there has been a criminal action;

(6) intentionally or negligently permitted the performance of pa­

tient care by persons under the licensee’s supervision that does not 

conform to m i n i m u m  professional standards even if the patient was 

not injured;

(7) failed lo comply with this chapter, a regulation adopted under 

this chapter, or an order of the hoard;

(S) has demonstrated

(A) piofessional incompetence, gross negligence or repeated negli­

gent conduct;

(11) addiction lo, revere depc ndi-ncy on, or habitual overuse of alco­

hol or other drugs which impairs the licensee’s ability lo practice 

safely;

(C) unfitness because of physical or menial disability;

(!)) engaged in unprofessional conduct or in b-wd or immoral con­

duct in connection with the delivery of professional services to pa­

tients;

(10) has violated A S  I8.1G.010;

(11) has violated any code of ethics adopted by regulation by the 

board;

(12) has denied care or treatment to a patient or person neking 

a:."i: lance fmiii the physacian if the only reason for the denial is the 

failure or refusal of the patient to agree lo arbitrate as provided in A S  

(>!).r>r)..ri3Sfn); or

(13) lists had a license or certificate to practice medicine in another 

state, territory of the United Stales or a province of Canada sus pended 

or revoked unless the suspension or revocation was caused by the 

failure of the licensee to pay fees to that stsite, territory or province.

(b) In a case involving (;i)(13) of this section, the final findings of 

fact, conclusions of law and order of the authority that suspended or 

revoked a license or certificate constitutes a pritna facie case that the 

license or certificate was suspended or revoked and the grounds under 

which the suspension or revocation was granted. (§ 1-1 ch 48 S L A  

1983)

N O T E S  T O  D E C IS IO N S

I ’ rofiwMensil incom petence stun- Medical ltd., Sup. C l. Op. No. 2(1(51 (F ile
d a rd  licit u n co n stitu tio n a lly  vugtic. — No. (JS.S21, (50-1 l\2d 0-17, cert, denied, -1G4
Statutory and regulatory standard of U .S . 937, 104 S. C l. 3-16, 78 L . Ed. 2d 312
"professional incompetence" under which (1983), decided under former AS
physician's license mny bc revoked is not 03.64.330. See Rosi v. Stnte Medical Bd.,
unconstitutionally vngue. S lo rrs v. State Sup. C t, Op. No. 2G90 (F ile  No. 7108), CG5

A15 f it  326 A l . \ sK \  S t a t i 'TKS S i i t i i *.m int ii (IS 1*1.336
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Sec. OS.61.330. Grounds fur revocation uf license. /Repealed, § 19 
ch -IS SLA 19S3.]

See. 08.G I.331. Disciplinary sanctions, fa) If the hoard finds that 

a licensee has committed an act set out in A S  08.61.320(a), the hoard 

m a y

(1) permanently revoke a license lo practice;

(2) suspend a license for a determinate period of time;

(3) censure a licensee;

(•1) issue a letter of reprimand;

(5) place a licensee on probationary status and require the licensee

to

(A) n port regularly lo the hoard on matters involving the basis of 

probation;

11}) limit practice to those areas pie* cribed;

1(1) continue professional education until a sati:-factory degree of 

; kill lias l.c en attained in those areas d< lormii'i *1 by I be Im.ud to net d 

improvement;

Ki) impose limitations or condition:; mi the praelicc of ;i liienne; or

(7) impo: o one or mcire of the and ions set out in (1) • (li) of this 

r.uli. > ct ion.

(Ii) The board m a y  end the probation of a licensee if it find.; ihal the 

deficiencies which required this sanction have been remedied.

(c) The hoard m a y  summarily suspend a license before final hearing 

or during the appeals process if the hoard finds that the licensee poses 

a clear and immediate danger to the public health and safety if the 

licensee continues to practice. A  person whoso license is suspended 

under this section is entitled to a hearing liy the hoard no later Ilian 

seven days after the effective dale of the order and the person m a y  

appeal the suspension after a hearing to a court of competent jurisdic­

tion.

(d) The board m a y  reinstate a license that has been suspended or 

revoked if the hoard finds after a hearing that the applicant is able to 

practice with reasonable skill and safely.

(e) The board m a y  suspend a license upon receipt of a certified copy 

of evidence that a license to practice medicine in another state or 

territory of the United States or province of Canada has been sus­

pended or revoked. The suspension remains in effect until a hearing 

can he held by the hoard.

(0 T h e  board shall be consistent in the application of disciplinary 

sanctions. A  significant departure from earlier decisions of the board 

involving similar situations must be explained in findings of fact or 

orders mad e  by the board. (§ 15 ch 48 S L A  1983)

5 t is . ( i  1 .3 .1 0  H r y iN r .s s  a n i i  P i :« * r r - - i o n s  § OS.G4.331
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Sec. 08.C-1.332. Automntic suspension for mental 

incompetency or insanity. Notwithstanding A S  -14.62, if a person 

holding a license to practice medicine and surgery or osteopathy under 

this chapter is adjudged mentally incompetent or insane by any final 

order or adjudication by a court of competent jurisdiction or by volun­

tary commitment to an institution for the treatment of mental illness, 

the licensee’s license shall be automatically suspended by the board.

/

§ OS.61.332

lited, revoked or 

ed or disciplined 

ndiicl as defined 

<31 a violation of 

:-S9 A C L A  1949;

1

uid 5 ^ C h ap te r 58,

with legal privi-
.s 39.50.010 —
-here a relevant 
js  been enacted 
■ of l l i t  Conflict of 
ctivuly allow nn 
i i  aim-nd the law  
-mpL. Falcon v. 
iii'ii. Sup. Ct. Op,

§ 08.64.334 B u s i n k s s  a n d  P h o i -t .s s i u n s $ 03.64.340

The suspension shall continue in effect until the licensee is found or 

adjudged by the court to bo restored to reason or until the licensee is 

determined lobe restored to reason by a licensed psychiatrist approved 

by the board. (§ 10 ch 101 S L A  1974)

K d ito r ’s notes. — T h is  section was 
redrafted by the revisor of statutes lo 
remove personal pronouns in conformity

with A S  01.05.031(c) and 5 4. Chapter 58. 
S I.A  1982. f

\
Sec. 08.64.334. Voluntary surrender. The board, at its discretion, 

m a y  accept the voluntary surrender of a license. No license m a y  be 

returned unless the board determines, under regulations established 

hy it, that the licensee is competent to resume practice. However, no 

license m a y  be returned to the licensee if the voluntary surrender 

resulted in the dropping or suspension of civil or criminal charges 

agninst the physician. (§ 10 ch 101 S L A  1974)

K d ito r's  m iles . — T h is  section was 
rcdiafled by tbc rcvisor of statutes lo 
remove personal pronouns in euiiforniity

with A S  01.05.0311c) and 5 4, Chapter 58, 
S I.A  1982.
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Src\ US.(> J.M.Ki. Duty of phyMciniis and lui'-pitals to report. la) 

A  physician who professionally treats a person licensed to practice 

medicine and surgery or osteopathy in this state for alcoholism or 

drug addiction, or for mental, emotional or personality disorders, shall 

report it lo the hoard if the physician providing treatment feels that 

the person m a y  constitute a danger to the health and welfare of that 

person’s patients or the public if that person continues in practice. The 

report shall state the name and address of the person and the condi­
tion found.

(h) A  hospital that restricts or refuses to grant hospital privileges to 

a person licensed to practice medicine and surgery or osteopathy in 

this state hecaie e that person poses a danger to the public shall report 

to the hoard the n a m e  and address of the person and the reasons for 

it-Iricting or refusing to giant Iiu. pital privileges.

(«) Upon receipt of a reprn t under (a) or (b) of this section, the 1 aard 

shall invf; ligate the matter and, upon a finding of reasonable cause, 

m a y  appoint a committee of three qualified physicians to examine the 

licensee and report their findings to the hoard.

Id) If the hoard finds that the licensee is unable to continue to 

practice medicine and surgery or osteopathy with reasonable ?af. ly to 

the licensee’s patients or the public, it shall initiate action to suspend, 

revoke, limit or condition the licensee’s licen.e to the extent deter­

mined necessary for the protection of the public. (§ 10 ch 101 SI.A 

I'J'M; a m  S 10 ch IS SI.A ltJS.'l)

\

\)

/  \

K lf i « t of iim i'iiitiiif n il .  • 'flu! 10S3 
.mu■lullin'ill ifv .ru le  lliis  M ilinn .

See . 08 .G 4.310 . S ta tem en t o f  g rou n d s  o f  re fu sa l o r  re v o ca t ion  
o f  licen se . If the board refuses to issue a license or revokes a license, 
it shall file a b rief and concise statem ent of the grounds ar.d reasons for 
the action in the office o f  the secretary o f the board and in the depart-

§ 08 .6 4 .3 50 A i .a s k a  S t a t u t e s § 08 .64 .360
ment. The statement, together w ith the written decision o f the board, 
shall remain of record in the departm ent. (§ 35 -3 -89  A CLA  1949; am  
§ 23 ch 77 SLA  1969)
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Sec. OS. h i  Ceil illc.il i"i) n f  ivmvifjti/i. I l l ,  pca/i,/ $ '(),/( iy
S I.A  1 !>?(;.]

Article 3. Unlawful Aels.

Sectio n
3fi0. Penalty for j>r.teticing without a ]j. 

cense or in violation of chapter

Sec. 08.01..‘ICO. Penalty for practicing without a license or in 

violation of chapter. Except for a physician assistant, a physician- 

trained mobile intensive care paramedic under A S  08.64.170, or a 

person licensed or authorized under another chapter of this title w h o  

engages in practices for which that person is licensed nr authorized 

u n d o  that t ltapler, a person practicing medicine or osteopathy in the 

state without a valid license or permit is guilty of a class A  misde­

meanor. Each day of illegal practice is a separate offense. (§ 35-3-93 

A C L A  1949; a m  § 25 ch 77 S L A  1969; a m  § 2 ch 5 S L A  1972; a m  § 11 
ch 101 S L A  1974; a m  § 17 ch 48 S L A  1983)

S (is.G'i.:u;6 l l t ’M N O S  A M I Pll«.I Kr—ION’ S s 0S.(M.:i70

l- . i f i r t  o f a im  lu ll.m  n ts . - The ll*S3 
iiiai-athiii lit 11 v. I ■ I e tlii- M il inn.

At tide 4. Miscellaneous Provisions.

Section
:;r.G. L iab ility  for services rendered l>y n

Section
p liy iic ian tra iiu d  mobile inti m i ve 
rare p.u.iiin-ilic

Sec. 03.61.366. Liability for services rendered by a physician- 

trained mobile intensive care paramedic. A n  act or omission of a 

physician-trained mobile intensive care paramedic done or omitted in 

good faith while rendering emergency service to a person who is in 

need of immediate aid in order to avoid serious har m  of loss of life 

does not impo e any liability upon the physician trained mobile inten- 

sive^ue paramedic, the supervising physician, a hospital, the olli- 

cersfnieinbers of the stair, nurses, or other employees of a hospital or 

upon a federal, state, 1 to rough, city or other local go’, et itmcnl al unitor 

upon other employees of tt governmental unit; however, this section 

does nut relieve a physician or a ho pital of a duly otherwise imposed 

hy law uiion the pliy: ician or hospital for the designation or training 

of a physician trained mobile intensive care paramedic or for the pro­

vision or maintenance of equipment to he used by the physician- 

trained mobile intensive care paramedic. (S 11 fit 101 S L A  1974; a m  

§ 1 ch 122 S L A  1986)

Chins references. - - Fur c iv il liab ility  
for emergency aid, .see AS UD.tiS.OSO.

Ml feet o f  nm e in linc iits . — The l!)rt6 
amendment Mih.-t itotetl "An" fur No ‘ mid 
: ill/ I it tilt'd “ v .liilc  rendering cineigcncy 
m i vice to a per: on who is ill need of im ­

mediate aid ill oi.h r tnavnid serious harm 
or loss uf life dues mil" for “ while render­
ing emergency lifr.-uving sciv icc to a per- 
Min who is in iininediate danger of lie s  uf 
life shall" near the beginning of the sec­
tion.

0
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fYi\ 0K.(!t.3t»7. Prescription or dMiiuiv11 ..tioit of l.u ti ilo hy 

physicians. fa) A  |>l»y? ician m a y  not he subject to *li i y m l s m

liy t lie Si ale Medical Una id fur prescribing or ailmini>lci inj; ,-mv;,d.din 

(lai li ile) lo a patient tinder the phy: ician's rare who has i*-.jsi.- lid ihe 

Mihslance unless the Slate Medical Hoard in a hearini; conduct id under 

the Administrative Procedure Act (AS •lhtl'2) has made a formal 

findinj; that the snlistance is harmful.

th) A  hospital or health facility m a y  not interfere will) the physi­

cian-patient relationship hy restricting or forbidding llic use of 

amygdalin (laidrile) when prescribed or administered hy a physician 

and requested by a patient unless the substance as prescribed or 

administered hy the physician is found to he harmful hy the Stale 

Medical Hoard in a hearing conducted under the provisions of the 

Administrative Procedure Act (AS -11.G2). (S§ 1, 2 ch 227 SI.A l',)7(i)

K itito r ’ s n o lcs . - -  T h is  si-clion was w ilh  A S  Ol.U.YO.'Mlcl and !> -I, ('Im plcr ;"8. 
redrafted hy I tic revivor of s la lu trs  to S I.A  11W2. 
remove personal piuminns in i-onfiirmity

See. 0S.G-1.3G8. Permits for isolated areas.

Repealed by § 27 ch 1-18 S L A  1970.

Article 5. (leneral Provisions.

ense oi^in

physidnn- 
1-170, or a 

s title w h o  

authorized 
■thy in the 

> A  misde- 

(§ 35-3-93 
2; a m  I I I

Section
.‘IVO. Pel.«ms mil a t fu lid  
.'ISO. P ifin iliun a

See. 08.G 1.370. Persons not affected. This chapter does not apply

to
(1) officers in the regular medical service of the armed services of 

(he United Plates or (he United States Public Health Pei vice wlulo in 

the discharge of their official duties;
12) a physician or osteopath-, w h o  is not a resident of this state, w h o  

is asked by a physician or osteopath licensed in this state to help in 

the diagnosis or treatment of a case;

(3) the practice of the religious tenets of a church;

19-
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(•1) ;i p e r s o n  w h i l e  s e r v i n g  a s  a  s t u d e n t ,  i n t e r n ,  r e - idei i t  phy:  i r i a n ,  
o r  f e l low a t  a  h o s p i t a l ,  c l inic ,  or  inci l i i . i l  f . u i l i t y  in t h e  e l a t e ;

t.r>) a physician in the regular medical service of the United States 

Public Health Service or the armed services of the United States vol­

unteering services without pay or other remuneration to a hospital, 

clinic, medical ofTice, or other medical facility in the state-;

(6) a person w h o  is registered as a lay midwife by the Department 

of Health and Social Services under A S  1ft.05.010 or who is excluded 

from registration under A S  18.05.057 while engaged in the practice of 

lay midwifery whether or not the person accepts compensation for 

those services. (§ 85-3-97 A C L A  1919; a m  § -1 ch 93 SI.A 1905; a m  

§ 2G ch 77 SI.A 1909; a m  23, 21 ch 1-18 SI.A 1970; a m  S§ 1, 2 ch 88 

SI.A 1972; a m  § 13 ch 127 SI.A 1974; a m  § 1 ch 33 SI.A 1985)

KllVi t nf  m. ... The IIIS5 (1) ;>hil (fl) ;iml •! | . m  nl p:ir:i|;r.-i|ih
;t»tn liitim-iit •!•-- i(*n;iti-<i f'liiiii-r |i:ir.v (G). 
i;r;i|ilis l!i) Mint <G) ;is prt-cnl p:ir;i|;r.ipli3

S e e .  Oft.Gf.OJ'O. D e f i n i t i o n s ,  A s  u s e d  in  t h i s  c h . i p te r
(1) " h o a r d "  m e a n s  t h e  S t a t e  M e d ic a l  Hoard ;
(2) " p r a c t i c e  o f  m e d i c i n e "  o r  " p r a c t i c e  o f  o. ti op i thy "  m e a n s :
(A) for  a fee,  d o n a t i o n  o r  o t h e r  c o n s i d e r a t i o n ,  to d ia g n o s e ,  t r e a t ,

o p e r a t e  on,  p r e s c r i b e  for,  o r  a d m i n i s t e r  to, a n y  h u m a n  a i l m e n t ,  I>lc m- 
i s h ,  d e f o r m i t y ,  d i s e a s e ,  d i s f i g u r e m e n t ,  d i s o r d e r ,  i n ju ry ,  o r  o t h e r  m e n ­
t a l  o r  p h y s ic a l  co n d i t i o n ;  o r  to  a l t i  n ip t  to p e r f o r m  or  n  p r e s e n t  t h a t  a 
p e r s o n  is a u t h o r i / e d  to  p e r f o r m  a n y  o f  t h e  a c t s  : e t  mi l  in t h i s  : u h p a r a -  
g r a p h ;

(13) to  u s e  o r  p u b l i c ly  d i s p l a y  a  t i t l e  in  co n n e c t io n  w i t h  a  p e r s o n ’s 
n a m e  i n c l u d i n g  "d o c to r  o f  m e d ic i n e , "  " p h y s i c i a n , ' ’ "M.D., "  o r  " W l u r  of  
o s t e o p a t h i c  m e d i c i n e "  o r  "D .O ."  o r  a  s p e c ia l i s t  d e s i g n a t i o n  in c l u d i n g  
" s u r g e o n , "  " d e r m a t o l o g i s t , "  o r  a  s i m i l a r  t i t l e ,  or  a n y  t i t l e  w h ic h  l e n d s  
lo  s h o w  t h a t  t h e  p e r s o n  is w i l l i n g  o r  q u a l i f i e d  to diagim.-o o r  t r e a t  th e  
s i c k  o r  in ju r e d ;

(3) [Repealed, § 19 ch 18 S1A 19S3.]
(4) [Repealed, § 27 ch 113 SLA 1970.]
(5) "department" means the Department of Commerce and Eco­

nomic Development;

(6) "acupuncture” means a medical practice to cure disease or re­

lieve pain, alter function or induce anesthesia by piercing portions of 

the body with needles;

(7) "physician-trained mobile intensive care paramedic" means a 
person w h o

(A) has successfully completed the advanced first aid course pre­
scribed by the board;

(B ) is trained by a licensed physician
(i) to carry out all phases o f cardio-pulmonary resuscitation,

!; Oft fU  3.c 0  A l a s k a  S r A i n r s  S i t i 'i .k .vm n t  5 O S . l l I  .TSO
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(ii) to administer drugs under written nr oral autlmriz i(i.<n i*f a 

liceltM-d phy.-ic inn,

(iii) to administer intravenous solutions under written or oral au­

thorization of a licensed physician; and

lC) has heen examined and certified as a physician-trained mobile 

intensive care paramedic hy the board or by the board’s designated 

representatives;

(8) "emergency life-saving service" means medical assistance given 

(o a perron whose physical condition, in the opinion of a reasonably 

prudent person, is such that the person’s life is endangered;

(9) "practice of podiatry" means the medical, mechanical, and surgi­

cal treatment of ailments of the foot, the muscles and tendons of the 

leg governing the functions of the foot, and : npei ficial lesions of the 

hand other than those* a:* minted with trauma; the tire of prepara- 

t ions, medicines, and drugs as are necessary for I lie t rcalun nl of these 

ailments; the treatment of the local manifestations of systemic dis­

eases as they appear in the hand and foot, except that

(A) a patient: hall he concurrently referred to a physician or o ho-

path for the treatment of the systemic di:ea e it;elf;

(13) general anaesthetics m a y  be used only in colleges of podiatry

approved by the .Stale Medical Hoard and in hospitals appioved hy the 

joint commix, ion on the accreditation of hospitals, or llu* American 

Osteopathic Association; and

lC) the m e  ol X-ray or radium for therapeutic purposes is not per­

mitted.

(10) "practice of lay midwifery" has the meaning given in A S  

18.05.070. O S  ,88, ;if>-:5-91 A C L A  1010; a m  * 27 ch 77 S L A  19(19; 

a m  § :i ch 108 SI,A 1970; a m  25 • 27 ch M S  S L A  1970; a m  § 9 ch 

32 S L A  1971; a m  § 1 ch 117 S L A  1971; a m  § t eh ST. S L A  19/2; a m  

§ -1 ch 21 S L A  1971; a m  SS 12, 13 ch 101 S L A  197-1; a m  $ I ch 127' 

S L A  1975; a m  § 1 eh 21 S L A  1970; a m  $$ 27 - - 29, II ih 177 S L A  

1978; a m  § G ch -15 S L A  1982; a m  §5 IS, 19 ch IS S L A  19S3; a m  § 2 

ch 33 S L A  19S5)

E ffe c t  o f n m c in lnu n ls .  — The first The 1085 .iim iid im nt added |-.u,i|;i.iph 
19S3 amendment, rewrote paragraph (2). (10).

The second 1083 amendment repealed 
paragraph (3).

e t*?
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Offered: 3/11/87 5-0291L
Referred: Finance

Original sponsors: Sund, Koponen,
Taylor and Zawacki

1 IN THE HOUSE BY THE JUDICIARY COMMITTEE

2 CS FOR HOUSE BILL NO. 70 (Judiciary)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

A FIFTEENTH LEGISLATURE - FIRST SESSION

5 A  BILL

6 For an Act entitled: "An Act relating to the State Medical Board; and

7 amending Rule 504(d) of the Alaska Rules of Evi-

8 dence."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 08.01.065 is amended by adding a n e w  subsection to

11 read:

12 (e) To the extent that appropriations are available for the pur-

13 pose, and notwithstanding the requirement of AS 37.07.080(e) that

14 approval of the office of management and budget is required, an amount

15 equal to one-half of the amount of fees collected during the previous

16 two calendar years for applications, licenses, and permits issued

17 under AS 08.64 shall be allocated each fiscal yea r  by the department,

18 without the approval of the office of management and budget, for

19 services provided to or on behalf of the State Medical Board by the

20 division of occupational licensing.

21 * Sec. 2. AS 08.64.101 is amended to read:

22 Sec. 08.64.101. DUTIES. The board shall

23 (1) examine and issue licenses to applicants;

24 (2) develop written guidelines to insure that licensing

25 requirements are not unreasonably burdensome and the issuance of

26 licenses is not unreasonably withheld or delayed;

27 (3) submit an annual report of its proceedings to the

28 governor, including a statement of money received and disbursed;

29 (4) after a hearing, impose disciplinary sanctions on

HB0070C -1- CSHB 70(Jud)



1 persons who violate this chapter, or the regulations or orders of the

2 board;

3 (5) adopt regulations insuring that renewal of licenses is

4 contingent upon proof of continued competency on the part of the

5 licensee^

6 (6) hire an executive secretary and necessary staff;

7 (7) contract w i t h  private professional organizations to

8 establish an impaired medical professionals program to treat persons

9 licensed under this chapter who abuse addictive s u b s t a n c e s .

10 * Sec. 3. AS 08.64.200 is amended by adding a new subsection to read:

11 (b) The board shall determine whether each physician applicant

12 has any disciplinary or other actions recorded in the nationwide

13 disciplinary data ban k of the Federation of State Medical Boards.

14 * Sec. 4. AS 08.64.210(b) is repealed and reenacted to read:

15 (b) The deadline for submitting an exam application to the board

16 shall be established by regulation.

17 * Sec. 5. AS 08.64.220(a) is repealed and reenacted to read:

18 (a) The board shall offer a writ t e n  examination sufficient to

19 test the applicant's fitness to practice medicine or osteopathy.

20 * Sec. 6. AS 08.64.255 is amended to read:

21 Sec. 08.64.255. INTERVIEW REQUIRED. All applicants for licen-

22 sure must [A LICENSE UNDER A S  08.64.250 SHALL] be interviewed in

23 person by at least one member of the board before a license will be

24 issued. The interview must [SHALL] be r e c o r d ed . If [, AND, IF] the

25 aoplication is denied on the basis of the interview, the denial must

26 [SHALL] be stated in w r i t i n g ^  w i t h  the reasons for it, and the record

27 must [SHALL] be preserved.

28 * Sec. 7. AS 08.64.311 is repealed and reenacted to read:

29 Sec. 08.64.311. LICENSE RENEWAL. The department shall establish

©
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1 license renewal dates. Licenses shall be renewed biennially, unless

2 the commissioner, by regulation, provides for more frequent renewals.

3 * Sec. 8. AS 08.64.313 is repealed and reenacted to read:

4 Sec. 08.64.313. INACTIVE LICENSE. A  licensee who does not

5 practice in the state may hold an inactive license. A  person who

6 practices in the state, however infrequently, shall hold an active

7 license.

8 * Sec. 9. AS 08.64.331(a) is amended to read:

9 (a) If the board finds that a licensee has committed an act set

10 out in AS 08.64.326(a), the board may

11 (1) permanently revoke a license to practice;

12 (2) suspend a license for a determinate period of time;

13 (3) censure a licensee;

14 (4) issue a letter of reprimand;

15 (5) place a licensee on probationary status and require the

16 licensee to

17 (A) report regularly to the board on matters involving

18 the basis of probation;

19 (B) limit practice to those areas prescribed;

20 (C) continue professional education until a satisfac-

21 tory degree of skill has been attained in those areas determined

22 by the board to need improvement;

23 (6) impose limitations or conditions on the practice of a

24 licensee; [OR]

25 (7) impose a civil fine of not more than $10,000; or

26 (8) impose one or more of the sanctions set out in (1) -

27 (7) [(1) - (6)] of this subsection.

28 * Sec. 10. AS 08.64.332 is repealed and reenacted to read:

29 Sec. 08.64.332. AUTOMATIC SUSPENSION FOR MENTAL INCOMPETENCY OR

HB0070C ! -3- CSHB 70(Jud)



1 INSANITY. Notwithstanding AS 44.62, if a pe r s o n  holding a license to

2 practice medicine or osteopathy under this chapter is adjudged raental-

3 ly incompetent or insane by a final order or adjudication of a court

4 of competent jurisdiction or by voluntary commitment to an institution

5 for the treatment of mental illness, the person's license shall be

6 suspended by the board. The suspension shall continue in effect until

7 the court finds or adjudges that the person has been restored to

8 reason or until a licensed psychiatrist approved by the board deter-

9 mines that the person has been restored to reason.

10 * Sec. 11. AS 08.64 is amended by adding a new section to rea •

11 Sec. 08.64.335. REPORTS OF DISCIPLINARY A CTION OR LICENSE SUS-

12 PENSION OR SURRENDER. The board shall promptly report to the Federa-

13 tion of State Medical Boards for inclusion in the nationwide disci-

14 plinary data bank license refusals under A S  08.64.240, actions taken

15 by the board under AS 98.64.331, and license suspensions or surrenders

16 under AS 08.64.332 or 08.64.334.

17 * Sec. 12. AS 08.64.336 is repealed and reenacted to read:

18 Sec. 08.64.336. DUT Y  OF PHYSICIANS A N D  HOSPITALS TO REPORT. (a)

19 A physician who professionally treats a person licensed to practice

20 medicine or osteopathy in this state for alcoholism or drug addiction,

21 or for mental, emotional, or p ersonality disorders, shall report it to

22 the board if the physician providing treatment feels that the person

23 m a y constitute a danger to the health and welfare of that p e r s o n’s

24 patients or the public if that person continues in practice. The

25 report shall state the name and address of the person and the condi-

26 tion found.

27 (b) A  hospital that revokes, suspends, conditions, restricts,

28 or refuses to grant hospital privileges to, or imposes a consultation

29 requirement on, a person licensed to practice medicine or osteopathy

CSHB 70(Jiid) -4- HB0070C



1 in the state shall report to the board the name and address of the

2 person and the reasons for the action. A hospital shall also report

3 to the board the name and address of a person licensed to practice

4 medicine or osteopathy in the state if the person resigns hospital

5 staff privileges while under investigation by the hospital or a com-

6 mittee of the hospital and the investigation could result in the

7 revocation, suspension, conditioning, or restricting of, or the re-

8 fusal to grant, hospital privileges, or in the imposition of a consul-

9 tation requirement. A report is required under this subsection

10 regardless of whether the person voluntarily agrees to the action

11 taken by the hospital. A  report is not required if the sole reason

12 for the action is the person's failure to complete hospital records in

13 a timely manner or to attend staff or committee meetings. In this

14 subsection "consultation requirement" means a restriction placed on a

15 person's existing hospital privileges requiring consultation with  a

16 designated physician or group of physicians in order to continue to

17 exercise the hospital privileges.

18 (c) Upon receipt of a report under (a) or (b) of this section,

19 the board shall investigate the matter and, upon a finding that there

20 is reasonable cause to believe that the person who is the subject of

21 the report is a danger to the health or welfare of the public or to

22 the person's patients, the board may appoint a committee of three

23 qualified physicians to examine the person and report its findings to

24 the board. Notwithstanding the provisions of this subsection, the

25 board may summarily suspend a license under AS 08.64.331(c) before

26 appointing an examining committee or before the committee makes or

27 reports its findings.

28 (d) If the board finds that a person licensed to practice medi-

29 cine or osteopathy is unable to continue in practice with reasonable
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1 safety to the person's patients or to the public, the board shall

2 initiate action to suspend, revoke, limit, or condition the person's

3 license to the extent necessary for the protection of the person's

4 patients and the public.

5 (e) A  physician, hospital, or hospital committee that in good

6 faith submits a report under this section or participates in an inves-

7 tigation or judicial proceeding related to a report submitted under

8 this section is immune from civil or criminal liability for the sub-
i

9 miss i on  or participation.

10 (f) A physician or hospital may not refuse to submit a report

11 under this section or withhold from the board or its investigators

12 evidence related to an investigation under this section on the grounds

13 that the report or evidence concerns a matter that was disclosed in

14 the course of a confidential physician-patient or psychotherapist-

15 patient relationship or during a meeting of a hospital medical staff,

16 governing body, or committee that was exempt from the public meeting

17 requirements of AS 44.62.310.

18 * Sec. 13. AS 08.64 is amended by adding a new section to read:

19 Sec. 08.64.338. MEDICAL AN D PSYCHIATRIC EXAMS. For the purposes

20 of a n  investigation under this chapter, the board may order a person

21 to w h o m  it has issued a license or permit to submit to a medical or

22 psychiatric examination by a physician or other practitioner of the

23 healing arts appointed by the board. A n  examination shall be at the

24 board's expense. An examination may include the required submission

25 of biological specimens requested by the examining physician or prac-

26 titioner.

27 * Sec. 14. Rule 504(d) of the Alaska Rules of Evidence is .amended to

28 read:

29 (d) EXCEPTIONS. There is no privilege under this rule:
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1 (1) Condition and Element of Claim or Defense. As to

2 communications relevant to the physical, mental or emotional condition

3 of the patient in any proceeding in w hich the condition of the patient

4 is an element of the claim or defense of the patient, of any party

5 claiming through or under the patient, of any person raising the

6 patient's condition as an element of his own case, or of any person

7 claiming as a beneficiary of the patient through a contract to w hich

8 the patient is or was a party; or after the patient's death, in any

9 proceeding in w hich any party puts the condition in issue.

10 (2) Crime or Fraud. If the services of the physician or

11 psychotherapist were sought, obtained or used to enable or aid anyone

12 to commit or plan a crime or fraud or to escape detection or apprehen-

13 sion after the commission of a crime or a fraud.

14 (3) Breach of Duty Arising Out of Physician-Patient Rela-

15 tionship. As to a communication relevant to an issue of breach, by

16 the physician, or by the psychotherapist, or by the patient, of a duty

17 arising out of the physician-patient or psychotherapist-patient rela-

18 tionship.

19 (4) Proceedings for Hospitalization. For communications

20 relevant to an issue in proceedings to hospitalize the patient for

21 physical, mental or emotional illness, if the physician or psycho-

22 therapist, in the course of diagnosis or treatment, has determined

23 that the patient is in need of hospitalization.

(5) Required Report. As to information that the physician

25 or psychotherapist or the patient is required to report to a public

26 employee, or as to information required to be recorded in a public

27 office, if such report or record is open to public i n sp e c t i o n , or as

28 to information or matters contained in or reasonably raised by a

29 report submitted under AS 08.64.336, other than information that would
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1 e st a b lish the identity of a patient, unless the court finds that it is

2 necessary to admit the identifying information in order to serve the

3 interests of justice.

4 (6) Examination by Order of Judge. As to communications

5 made in the course of an examination ordered by the court of the

6 physical, mental or emotional condition of the patient, w i t h  respect

7 to the particular purpose for w hich the examination is ordered unless

8 the judge orders otherwise. This exception does not apply where the

9 examination is by order of the court u pon the request of the lawyer

10 for the defendant in a criminal proceeding in order to provide the

11 lawyer wit h  information needed so that he may advise the defendant

12 whether to enter a plea based on insanity or to present a defense

13 based on his mental or emotional condition.

14 (7) Criminal Proceeding. For physician-patient communica-

15 tions in a criminal proceeding. This exception does not apply to the

16 psychotherapist-patient privilege.

17 * Sec. 15. AS 08.64.260(b), (c), and (d) are repealed.
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BY THE LABOR AND
1 IN THE H OUSE COMMERCE COMMITTEE

2 CS FOR H OUSE BILL NO. 70 (L&C)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - FIRST SESSION

5 A  BILL

6 For an Act entitled: "An Act relating to the State Medical Board; and

7 amending Rule 504(d) of the Al a s k a Rules of Evi-

8 dence."

9 BE IT ENACTED BY TH E LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 08.01.065 is amended by adding a new subsection to

11 read:

12 (e) An amount equal to the amount of fees collected for applica-

13 tions, licenses, and permits issued under AS 08.64 during the previous

14 calendar year shall be allocated eac h  yea r  by the department for

15 services provided to or on behalf of the State Medical Board by the

16 division of occupational licensing.

17 * Sec. 2. AS 08.64.210(b) is repealed and reenacted to read:

18 (b) The deadline for submitting an exam application to the board

19 shall be established by regulation.

20 * Sec. 3. AS 08.64.220(a) is amended to read:

21 (a) The board shall make the examination w ritt e n  and [ORAL AND]

22 sufficient to test the applicant's fitness to practice medicine or

23 osteopathy.

24 * Sec. 4. AS 08.64.311 is amended to read:

25 Sec. 08.64.311. LICENSE RENEWAL. Licenses shall be renewed two

26 I.F0UR] years after the date of issue.

27 * Sec. 5. AS 08.64.313 is repealed and reenacted to read:

28 Stic. 08.64.313. INACTIVE LICENSE. A  licensee who does not

29 practice in the state may hold an inactive license. A  person who
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1 practices in the state, however infrequently, shall hold an active

2 license.

3 * Sec. 6. AS 08.64.331(a) is amended to read:

4 (a) If the board finds that a licensee has committed an act set

5 out in AS 08.64.326(a), the board may

6 (1) permanently revoke a license to practice;

7 (2) suspend a license for a determinate period of time;

8 (3) censure a licensee;

9 (4) issue a letter of reprimand;

10 (5) place a licensee on probationary status and require the

11 licensee to

12 (A) report regularly to the board on matters involving

13 the basis of probation;

14 (B) limit practice to those areas prescribed;

15 (C) continue professional education until a satisfac-

16 tory degree of skill has been attained in those areas determined

17 by the board to need improvement;

18 (6) impose limitations or conditions on the practice of a

19 licensee; [OR]

20 (7) impose a civil fine of not more than $10,000; or

21 (8) impose one or more of the sanctions set out in (1) -

22 (7) [(1) - (6)] of this subsection.

23 * Sec. 7. AS 08.64.336(b) is amended to read:

24 (b) A  hospital that places a consultation requirement on,

25 revokes, suspends, conditions, restricts^ or refuses to grant hospital

26 privileges to a person licensed to practice medicine and surgery or

27 osteopathy in this state [BECAUSE THAT PERSON POSES A  DANGER TO THE

28 PUBLIC] shall report to the board the name and address of the person

29 and the reasons for placing a consultation requirement on, revoking,
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1 suspending, con d i t i o n i ng , restricting^ or refusing to grant hospital

2 privileges. A report is required under this subsection regardless of

3 whether the licensee voluntarily agrees to the action taken by the

4 hospital. A  report is not required if the sole reason for the action

5 is the licensee's failure to complete hospital records in a timely

6 manner or to attend staff or committee meetings.

7 * Sec. 8. AS 08.64.336(c) is amended to read:

8 (c) U pon receipt of a report under (a) or (b) of this section,

9 the board shall investigate the matter and, upo n  a finding that there

10 is [OF] reasonable cause to believe that a practitioner is a danger to

11 the h ealth or w e l f are of the public or the practitioner's patients.

12 th)r._boa?£i [»] may appoint a committee of three qualified physicians to

13 examine the licensee and report their findings to the board. Notwith-

14 standing the provisions of this subsection, the board may summarily

15 suspend a license under AS 08.64.331(c) before appointing an examining

16 committee or before the committee makes or reports their findings.

17 * Sec. 9. AS 08.64.336 is amended by adding ne w  subsections to read:

18 (e) A physician, hospital, or hospital committee that in good

19 faith submits a report under this section or participates in an inves-

20 tigation or judicial proceeding related to a report submitted under

21 this section is immune from civil or criminal liability for the sub-

22 miss i on  or participation.

23 (f) A physician or hospital may not refuse to submit a report

24 under this section or w i t hhold from the board or its investigators

25 evidence related to an investigation under this section on the grounds

26 that the report or evidence concerns a matter that was disclosed in

27 the course of a confidential physician-patient or psychotherapist-

28 patient relationship or during a meeting of a hospital medical staff,

29 governing body, or committee that was exempt from the public meeting
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1 requirements of AS 44.62.310.

2 * Sec. 10. AS 08.64 is amended by adding new sections to read:

3 Sec. 08.64.337. SUBPOENA POWER. For the purposes of an inves-

4 tigation under this chapter, the board may issue a subpoena to, admin-

5 ister or cause to be administered an oath to, and examine or cause to

6 have examined the parts of the books, papers, and records of a person

7 to who m  the board has issued a license or permit or to a person the

8 board reasonably believes has information relevant to the investiga-

9 tion. The superior court, on application of the board, shall enforce

10 the attendance and testimony of witnesses and the production and

11 examination of books, papers, and records.

12 Sec. 08.64.338. M E D I C A L  AND PSYCHIATRIC EXAMS. For the purposes

13 of an investigation under this chapter, the board may order a person

14 to whom it has issued a license or permit to submit to a medical or

15 psychiatric examination by a physician or other practitioner of the

16 healing arts appointed by the board. A n  examination shall be at the

17 b o a r d’s expense. An examination ma y  include the required submission

18 of biological specimens requested by the examining physician or prac-

19 titioner.

20 * Sec. 11. Rule 504(d) of the Alaska Rules of Evidence is amended to

21 read:

22 (d) EXCEPTIONS. There is no privilege under this rule:

23 (1) Condition and Element of Claim or Defense. As to

24 communications relevant to the physical, mental or emotional condition
I

25 of the patient in any proceeding in which the condition of the patient

26 is an element of the claim or defense of the patient, of any party

27 claiming through or under the patient, of any person raising the

28 patient's condition as an element of his own case, or of any person

29 claiming as a beneficiary of the patient through a contract to which
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1 the patient is or was a party; or after the patient's death, in any

2 proceeding in which any party puts the condition in issue.

3 (2) Crime or Fraud. If the services of the physician or

4 psychotherapist were sought, obtained or used to enable or aid anyone

5 to commit or plan a crime or fraud or to escape detection or apprehen-

6 sion after the commission of a crime or a fraud.

7 (3) Breach of Duty Arising Out of Physician-Patient Rela-

8 tionship. As to a communication relevant to an issue of breach, by

9 the physician, or by the psychotherapist, or by the patient, of a duty

10 arising out of the physician-patient or psychotherapist-patient rela-

11 tionship.

12 (4) Proceedings for Hospitalization. For communications

13 relevant to an issue in proceedings to hospitalize the patient for

14 physical, mental or emotional illness, if the physician or psycho-

15 therapist, in the course of diagnosis or treatment, has determined

16 that the patient is in need of hospitalization.

17 (5) Required Report. As to information that the physician

18 or psychotherapist or the patient is required to report to a public

19 employee, or as to information required to be recorded in a public

20 office, if such report or record is open to public i n s p e c t i o n, or a s

21 to information or matters contained in or reasonably raised by a

22 report submitted under AS 0 8 . 6 4 . 3 3 6 .

23 (6) Examination by Order of Judge. As to communications

24 made in the course of an examination ordered by the court of the

25 physical, mental or emotional condition of the patient, with respect

26 to the particular purpose for which the examination is ordered unless

27 the judge orders otherwise. This exception does not apply w here the

28 examination is by order of the court upo n  the request of the lawyer

29 for the defendant in a criminal proceeding in order to provide the
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1 lawyer with information needed so that he may advise the defendant

2 whether to enter a plea based on insanity or to present a defense

3 based on his mental or emotional condition.

4 (7) Criminal Proceeding. For physician-patient communica-

5 tions in a criminal proceeding. This exception does not apply to the

6 psychotherapist-patient privilege.

7 * Sec. 12. AS 08.64.260(b), (c), and (d) are repealed.
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Introduced: 1/23/87
Referred: Labor & Commerce,
Judiciary and Finance

1 IN THE HOUSE BY SUND

2 HOUSE BILL NO. 70

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act relating to the State Medical Board; and

7 amending Rule 504(d) of the Alaska Rules of Evi-

8 dence."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 08.01.065 is amended by adding a new subsection to

11 read:

12 (e) An amount equal to the amount of fees collected fox1 applica-

13 tions, licenses, and permits issued under AS 08.64 during the previous

14 calendar year shall be allocated each year by the department for

15 services provided to or on behalf of the State Medical Board by the

16 division of occupational licensing.

17 * Sec. 2. AS 08.64.210(b) is amended to read:

18 (b) The application for examination shall be submitted to the

19 board at least 120 [40] days before the examination date.

20 * Sec. 3. AS 08.64.220(a) is amended to read:

21 (a) The board shall make the examination written and [O R A L AND]

22 sufficient to test the applicant's fitness to practice medicine or

23 osteopathy.

24 * Sec. 4. AS 08.64.313 is repealed and reenacted to read:

25 Sec. 08.64.313. INACTIVE LICENSE. A licensee who does not

26 practice in the state may hold an inactive license. A person who

27 practices in the state, however infrequently, shall hold an active

28 license.

29 * Sec. 5. AS 08.64.331(a) is amended to read:
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1 (a) If the board finds that a licensee has committed an act set

2 out in AS 08.64.326(a), the board may

3 (1) permanently revoke a license to practice;

4 (2) suspend a license for a determinate period of time;

5 (3) censure a licensee;

6 (4) issue a letter of reprimand;

7 (5) place a licensee on probationary status and require the

8 licensee to

9 (A) report regularly to the board on matters involving

10 the basis of probation;

11 (3) limit practice to those areas prescribed;

12 (C) continue professional education until a satisfac-

13 tory degree of skill has been attained in those areas determined

14 by the board, to need improvement;

15 (6) impose limitations or conditions on the practice of a

16 licensee; [OR]

17 (7) impose a civil fine of not more chan S 10.000; or

18 (8) impose one or more of the sanctions set out in (1) -

19 (7 1 [(1) * (6)] of this subsection.

20 * Sec. 6. AS 08.64.336(b) is amended to read:

21 (b) A  hospital that places a consultation requirement on,

22 revokes, suspends, conditions, restricts^ or refuses to grant hospital

23 privileges to a person licensed to practice medicine and surgery or

24 osteopathy in this state [BECAUSE THAT PERSON POSES A DANGER TO THE

25 PUBLIC] shall report to the board the name and address of che person

26 and the reasons for placing a consultation requirement on, revoking.

27 suspending, conditioning, restricting^ or refusing to grant hospital

28 privileges, A report is required under this subsection regardless of

29 whether the licensee voluntarily agrees to the action taken by the

HB 70 - 2 - HB0070A



1 hospital. A report is not required if the sole reason for the action

2 is the licensee's failure to complete hospital records in a timely

3 manner or to attend staff or committee m e e t i n g s .

4 * Sec. 7. AS 08.64.336(c) is amended to read:

5 (c) Upon receipt of a report under (a) or (b) of this section,

6 the board shall investigate the matter and, upon a finding that there

7 is [OF] reasonable cause to believe that a practitioner is a danger to

8 the health or welfare of the public or the practitioner's patients,

9 the board [,] may appoint a committee of three qualified physicians to

10 examine the licensee and report their findings to the board. Notwith-

11 standing the provisions of this subsection, the board may summarily

12 suspend a license under AS 08.64.331(c) before appointing an examining

13 committee or before the committee makes or reports their findings.

14 * Sec. 8. AS 08.64.336 is amended by adding new subsections to read:

15 (e) A physician, hospital, or hospital committee that in good

16 faith submits a report under this section or participates in an inves-

17 tigation or judicial proceeding related to a report submitted under

18 this section is immune from civil or criminal liability for the sub-

19 mission or participation.

20 (f) A physician or hospital may not refuse to submit a report

21 under this section or withhold from the board or its investigators

22 evidence related to an investigation under this section on the grounds

23 that the report or evidence concerns a matter that was disclosed in

24 the course of a confidential physician-patient or psychotherapist-

25 patient relationship or dc-ing a meeting of a hospital medical staff,

26 governing body, or committee that was exempt from the public meeting

27 requirements of AS 44.62.310.

28 * Sec. 9. AS 08.64 is amended by adding new sections to read:

29 Sec. 08.64.337. SUBPOENA POWER. For the purposes of an
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