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and Davidson

IN THE HOUSE BY THE FINANCE COMMITTEE

CS FOR HOUSE BILL NO. 44 (Finance) am
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to motor vehicle liability insurance

and vehicle registration; and providing for an effec-

tive date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

read:

Section 1. AS 21.89.020 is amended by adding a new subsection to

(f) An automobile liability insurance policy must provide that
all expenses and fees, not including counsel fees, incurred because of
arbitration or mediation shall be paid as a part of the arbitration
award,

Sec. 2. AS 28.10.021(a) is amended to read:
(a) The owner of a vehicle subject to registration shall

for registration under this chapter by properly completing the form

prescribed by the commissioner under AS 28.05.041. Before the 1issu—
ance of a certificate of registration by the department, the owner
shall

(1) pay all registration fees and taxes required under this
chapter and federal heavy vehicle use taxes required under 26 U.S.C.
4481 (Internal Revenue Code ox 1954)~7

(2) unless the owner qualifies as a self-insurer under
AS 28.20.400, or is exempted from obtaining liability insurance under
AS 98.22.200, certify to the department the existence of a motor
vehicle liability policy that complies with AS 28.22.200 for the

vehicle being registered and certify that the Jliability policy will
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in effect for the term the vehicle 1is registered and being

or until the vehicle is

remain

driven on a highway, vehicular way or area,

sold; and

3) [SHALL] comply with [ANY] other applicable statutes

regulations.

Sec. 3. AS 28.10.041(a) 1is amended to read:

(a) The department may refuse to register a vehicle if

(¢H) the application contains a false or fraudulent state—

ment :

(2) the applicant fails to furnish information required by

the department;

(3)the applicant isnot entitled to the issuance of a

certificate of title or registration under this chapter;
4) the vehicle 1is determined to be mechanically unsafe to
other

be driven or moved on a highway, vehicular way or area, or

public property in the [THIS] state;
») the department has reasonable grounds to believe that

the vehicle was stolen or fraudulently acquired or that the granting

of registration would be a fraudagainst therightful owner or other

person having a valid lien upon the vehicle;

(6) the registration of the vehicle has been suspended or

revoked for any reason under the laws of the [THIS] state;

) the required fees or taxes have not been paid;
) the vehicle or applicant fails to comply with this
chapter or regulations authorized by this section:

(©)) the vehicle is without acertificate of inspection
required under AS 28.32.010;

(10) the vehicle is subject to a state-approved local

emission inspectionprogram adopted by municipal ordinance under

_2- HBO044E
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remain in effect for the term the vehicle 1is registered and being
driven on a highway, vehicular way or area, or until the vehicle is
sold; and

(3) [SHALL] comply with [ANY] other applicable statutes and
regulations.

Sec. 3. AS 28.10.041(a) is amended to read:
(a) The department may refuse to register a vehicle if

(¢D) the application contains a false or fraudulent state-
ment;

) the applicant fails to furnish information required by
the department;

3) the applicant is not entitled to the issuance of a
certificate of title or registration under this chapter;

4 the vehicle 1is determined to be mechanically unsafe to
be driven or moved on a highway, vehicular way or area, or other
public property in the [THIS] state;

(5) the department has reasonable grounds to believe that
the vehicle was stolen or fraudulently acquired or that the granting
of registration would be a fraud against the rightful owner or other
person having a valid lien upon the vehicle;

(6) the registration of the vehicle has been suspended or
revoked for any reason under the laws of the [THIS] state;

) the required fees or taxes have not been paid;

(3) the vehicle or applicant fails to comply with this
chapter or regulations authorized by this section;

(©)) the vehicle is without a certificate of 1inspection
required under AS 28.32.010;

(10) the vehicle 1is subject to a state-approved local

emission inspection program adopted by municipal ordinance under

CSHB 44 (Fin) am -2- HBO044E
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AS 46,03.210, and the vehicle does not meet the standards of that
program, unless the vehicle uses a fuel source that does not primarily
emit carbon monoxide”

(11) the applicant fails to certify to the department the
existence of a motor vehicle liability policy that complies with
AS 28.22.010 for the vehicle being registered, unless the owner of the
vehicle qualifies as a s<lf-insurer under AS 28.20.400, or is exempted
from obtaining liability insurance under AS 28.22.200.

Sec. 4. AS 28.10.051 is amended by adding a new subsection to read:

(b) Unless the owner qualifies as a self-insurer under AS 28.-
20.400, or is exempted from obtaining liability 1insurance under
AS 28.22.200, the department may suspend or revoke the registration of
a vehicle that is not insured by a motor vehicle liability policy that
complies with AS 28.22.010.

Sec. 5. AS 28.10.421(c) is amended to read:

(c) The annual registration fees under this subsection are
imposed and are based upon the actual unladen weight as established by
the manufacturer®s advertised weight or upon the actual weight which
the owner shall furnish, subject to the approval of the commissioner
or the commissioner®"s representative, for a vehicle, including a motor
vehicle pulling a trailer or semi-trailer, used or maintained for the
transportation of passengers for hire, excepting taxicabs and buses
under (b) of this section, or for the transportation of property for
hire or for other commercial use, including a commercial vehicle such
as a trailer, semi-trailer, truck, wrecker, tow car, hearse, ambu-
lar.ce, and tractor, as follows:

(1) up to and including 5,000 poundsS ....cccuuuun.-. $51 [$50];

(2) more than 5,000 pounds to and including 12,000 pounds

HBOO44E -3~ CSHB 44 (Fin) am
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(3) more than 12,000 pounds to and including 18,000 pounds

(O) more than 18,000 poundsS .cccmeeeneaanneannaa-n $221 [$220],
* Sec. 6. AS 28.10.421 is amended by adding anew subsection to read:
(f) The fees collected by the department under this section
shall be deposited in the general fund. The Department of Adminis-
tration shall separately account for three percent of the fees col-
lected under this section and deposited in the general fund. The
annual estimated balance in the account may be used by the legislature
to make appropriations for administration of AS 28.10.021(a) and
AS 28.22 (Alaska Mandatory Automobile Insurance Act).
*Sec. 7. AS 28.15.255(c) is amended to read:
(c) In this section, the term "proof of financial responsibility
[FOR THE FUTURE]"™ has the meaning given in AS 28.20.630 [AS 28.20.-
230(b)] and may be established as provided in AS 28.20.
*Sec. 8 AS 28.20.630 is amended to read:
Sec. 28.20.630. DEFINITIONS [DEFINITION]. In this chapter,
unless the context otherwise requires,

(1) "judgment™ ["JUDGMENT"] means a judgment that [WHICH]
is final by “<..Lration without appeal of the time within which an
appeal may be taken, or final by affirmation on appeal, given by a
court of a [ANY] state or of the United States, upon a cause of action
arising out of the ownership, maintenance, or use of a vehicle of a
type subject to registration under the laws of this state, for dam-
ages, 1including damages for care and loss of services, Dbecause of
bodily injury to or death of a person, or for damages because of
injury to or destruction of property, including the loss of use of
property, or upon a cause of action on an agreement of settlement for

such damages”

CSHB 44(Fin) am -4- HBOO44E
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(2) "proof of financial responsibility” means an owner®"s
motor vehicle liability policy that covers all vehicles owned by the
person that are subject to registration 1in this state, or if the

person does not own a vehicle, proof required under AS 28.20.390.

* Sec.

9.

Sec.

AS 28.22 is amended by adding a new section to read:

28.22.610. SHORT TITLE. This chapter may be cited as

Alaska Mandatory Automobile Insurance Act.

* Sec.

10.

the

Section 1 of this Act applies to automobile liability insur-

ance policies entered into or renewed on or after January 1, 1989

* Sec.
* Sec.
repealed.
* Sec.

* Sec.

11.

12.

13.

14.

AS 28.20.230(b) 1is repealed.

Sections 17, 18, 19, 20, and 23 of ch. 70, SLA 1984,

Sections 1 - 11 of this Act take effect January 1, 1989.

Section 12 of this Act takes effect immediately under

AS 01.10.070(c).

HBOO44E
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ANALYSIS OF
HB 45 FISCAL NOTE

HB 45 has been reviewed to determine the fiscal impact in
two areas. These areas are as follows:

A. Cost of conducting the procurement activity: HB
45 has negligible impact on the cost of conducting the
procurement activity for the Department of Administration or
any other Department®s procurement offices. The current
bidders preference requires a level of administrative
activity that would be only minimally increased by the
redefinition of the bidders preference in HB 45.

B . Increased or decreased cost of the actual items
purchased: HB 45 would have some impact on the cost of the
actual items purchased. The express purpose of the bill 1is

to allow state agencies to lower prices submitted by
in-state vendors by a fixed percentage when these prices are
compared with out-of-state vendors during the bid evaluation
process. If the lowering of the in-state bidders price
allows the in-state vendors to win the bid, the state agency
then awards the bid to the in-state bidder but pays the
vendor at his higher original bid price. So the impact of
HB 45 is such that the state would end up paying a "premium”
on a per unit cost over what the state would have paid for
an item without HB 45 in some cases. But the instance of
this occurring is only when the lowering of evaluation
prices actually impacts the outcome of the award. In some
cases, the Alaska vendor would win with or without the
preference.

Calculating the "increase" cost in this area is difficult at
best. The response of most agencies to this "increase"
would be to simply buy less of the product, because the "per

unit"” cost will increase. In a few cases, the increased
cost would prevent the agency from awarding if costs exceed
available budgeted funds. If this problem arises, the

agency will have to revise their specifications or
descriptions of the goods they desire to purchase.

The Department of Administration feels that the percentages
allowed in HB 45, while larger than current law, are still
low enough to avoid additional appropriations to each
Department®s budget. Only practice under HB 45 would
provide us with the data to substantiate a claim that HB 45
would require additional appropriations.

During FY 87, General Services used a 5% bidders preference
applied to all purchases 1irrespective of their size. During
this period (7/1/86 to 6/30/87) , 1301 contracts were

issued- 1081 contracts to Alaska vendors and 220 contracts
to out-of-state vendors. Very few of the contracts issued



to Alaska vendors were the result of applying the 5% bidders
preference. Alaska vendors for the most part won those
contracts based upon their original bid price and
consequently the 5% bidders preference did not materially
affect the price paid for the goods. In the few cases where
the Alaska Bidders Preference materially affected who
actually won the award, the total price difference between
what the state would have paid to out-of-state vendors if
they had won versus what the state paid to in-state vendors
was $17,914.30.

In the attached analysis, we have applied the HB45
preference to the 220 contracts awarded to out-of-state

vendors in FY 87. IT the HB45 preferences had been 1in
place, 48 of these 220 contracts would have gone to in-state
vendors rather than out-of-state vendors. These contracts

were worth $793,500 to out-of-state vendors and would have
been worth $850,000 to in-state vendors. The state would
have paid a premium of $56,500 to move these contracts
in-state.



ANALYSIS OF FY 87 BIDS FOR HOODS

# BIDS IN
RANGE

S0-S25K

43

25

102

170

BID RANGE
S0-S25K

$268.3

$213.7

$755.4

$1237.4

ISSUED BY GENERAL SERVICES

(EXCLUDING CONSTRUCTION CONTRACTS AND PROFESSIONAL SERVICES CONTRACTS)

OUT-OF-STATE BIDS BY DOLLAR BRACKET

# BIDS IN # BIDS IN # BIDS IN
RANGE RANGE RANGE
S25K-50K &IfIfl--5PQK OVER 500K TOTAL ft
48 22ft
10 37 17t
23 10 135 61%
26 14 226 100%

DOLLAR AMOUNT OF BIDS (000) BY DOLLAR BRACKET

BID RANGE BID RANGE BID RANGE

S25K-50K $100-500K OVER 500 TOTAL &

$125.4 $399.7 $793.5 14ft
$491.3 $250.7 $955.7 17ft
$919.8 $2213.1 0 $3888.3 69%

$1536.5 $2863.5 $5637.5 100%

"MATERIAL EFFECT"

48 OF 220 BIDS WOULD
SHIFT FROM OUT OF STATE
TO INSTATE BIDDERS.

37 OF 220 BIDS WOULD
REMAIN OUT OF STATE.

135 OF 220 BIDS-THERE
WERE NO ALASKA BIDDERS

IQIAJILBIPS

"MATERIAL EFFECT"

$793.5 WOULD SHIFT FROM
OUT OF STATE TO INSTATE
BIDDERS THE AMT PAID

WOULD BE 850.0 OR AN
INCREASE OF $56.5

$955.7 OF 5637.5 WOULD
REMAIN OUT OF STATE

$3888.3 OF 5637.5
NO ALASKA BIDDERS

TOTAL DOLLARS
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House Bill No. 45

An Act Relating to an Alaska Business Bidder Preference

The bill was analyzed considering only State funded projects administered
directly by DOT&PF. The preference could not be applied to any Federally
assisted projects.

This analysis was based on contracts awarded during the 1987 calendar year
(approximately $17,000,000). Based on 1987 bid results, approximately 10% of
the contracts could be non-residents, The additional cost (i.e. fiscal impact)
would be as follows.:

Contract Range Total contracts Assume 10% Awards Additional Costs
1to 100,000 495,079 49,508 @ 10% 4,951
100.000 to 500,000 3,694,612 369,461 @ 5% 18,473
500.000 to 10,000,000 13,503,237 1,350,324 @ 2% 27,006

10,000,000 0 @ 1% 0
50,430

Assuming State funded CIP is in the same level as last year the impact would be
approximately $50,000. This is the figures used in the fiscal note.

There would be some additional administrative cost associated with the
preference. These include updating the Alaska Administrative Code, DOT&PF
procedures and the impact on individual bid openings in determining the low
bidder. For appropriate public input it is assumed that two public hearings will
be required. The estimated total cost is $5,000 and would be a one time only
cost. The estimated cost of each hearing is $1,000 for travel and $500 for
advertising, printing, etc. In addition $2,000 is estimated for review by the
Attorney General's Office.

The above analysis was based on the DOT&PF’s very low volume year for

construction. If there was a substantial increase in future years, this would
obviously impact the costs.

page 2 of 3



For example, if the awards were $50,000,000 annually and the range of out of
state bidders was from 2% to 10%, the costs could vary from $28,000 to
$140,000, as the following analysis shows:

$50,000,000 in Contracts
10% Out of State Contractors

Contract Range Total Contracts Assume 10% Award Additional Costs
1to 100,000~(5%)(50,000,000) = 2,500,000 . 250,000 @10% 25.000
100.000 to 500,000~(20%)(50,000,000) =10,000,000 1.000.000 @ 5% 50.000
500.000 to 10,000,000~(55%)(50,000,000) =27,500,000 2,750,000 @ 2% 55.000
10,000,000 + ~ (20%)(50,000,000) =10,000,000 1.000.000 @ 1% 10,0.0.0

$140,000

$50,000,000 In Contracts
2 % Out of State Contractors

Contract Range Total Contracts Assume 10% Award Additional Costs
1to 100,000~(5%)(50,000,000) = 2,500,000 50.000 @ 10% 5.000
100.000 to 500,000~(20%)(50,000,000) = 10,000,000 200.000 @ 5% 10,000
500.000 to 10,000,000~(55%)(50,000,000) =27,000,000 555.000 @ 2% 11,000
10,000,000 + ~(20%)(50,000,000) =10,000,000 200.000 @ 1% 2.000

$28,000

Page 3 of 3
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Original sponsors: Donley, Grussendorf,
Gruenberg, et al.

IN THE HOUSE BY THE FINANCE COMMITTEE
CS FOR HOUSE BILL NO. 45 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to an Alaska business bidder prefer—
ence, an Alaska products preference, and to procure—
ment involving state money; and providing for an
effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section 1. FINDINGS AND PURPOSE. (a) The legislature finds that due
to the state s noncontiguous geographic location and unique climate, busi—
ness dealings with non-Alaskan firms produce administrative expenses not
commonly 1incurred in business dealings with resident businesses.

(b) The purpose of the Alaska business bidder preference when
state acts as a market participant is to reduce state administrative costs,
strengthen the state®s tax and revenue base, encourage Jlocal industry,
reduce the social ills created by unemployment and a depressed economy, and
to strengthen and stabilize the state"s economy.

* Sec. 2. AS 36.15.050(e) 1is amended to read:

(e) An interested party [, AS DEFINED IN AS 36.30.699,] may seek
administrative or judicial review of the award of a contract in viola—
tion of this section and may recover damages and seek other remedies
provided by law for the violation of this section.

* Sec. 3. AS 36.15.050(g) 1is amended to read:

(9) In this section,

(€H) "agricultural products” includes, but is not
to, dairy products, timber and Jlumber harvested 1in the state and
products manufactured in the state from timber and lumber that has

-1- CSHB 45 (Fin)
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been harvested in the state;

(2) "interested party"™ has the meaning given in AS 36.30.-
699;

3) "state money" includes state grants and reimbursement
to municipalities® [AND] school districts, and other entities for
school or related construction, foundation funding for -education,
municipal assistance, revenue sharing, and state funds for capital
projects.

Sec. 4. AS 36.30.170(b) 1is repealed and reenacted to read:

) The procurement officer shall award a contract based on
solicited bids to the lowest responsible and responsive Alaska bidder
if the b;d, after receivinga preference applicableto the bid under
AS 36.30.322 - 36.30.338, 1is not more than

(1) one percent higher than the lowest nonresident bidder®s
and the contract is $10,000,000 or more;

(2) two percent higher than the lowest nonresident bidder®s
and thecontract is more than $500,000 and less than $10,000,000;

3) five percent higher than the lowestnonresident bid-—
der"s and the contract 1is more than $100,000 and $500,000 or less; or

(4) 10 percent higher than the Ilowest nonresident bidder®s
and the contract is $100,000 or less.

Sec. 5. AS 36.30.170(c) is amended to read:

(¢) Notwithstanding (b) of this section, if [IF] a bidder qual—
ifies under (e) [(b)] of this section as an Alaska bidder, is offering
services through an employment program as defined under AS 36.30.-
100(c), and is the lowest responsible and responsive bidder with a bid
that 1is not more than 10 percent higher than the lowest bid of a

nonresident, the procurement officer shall award the contract to that

bidder.

CSHB 45(Fin) -2-
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Sec. 6. AS 36.30.170 1is amended by adding a new subsection to read:

(e) In this section, "Alaska bidder™ means a person who

(1) holds a current Alaska business license;

(2) does more than $1,000,000 worth of annual business in
the state or performs more than 50 percent of the person®s annual
business in the state, whichever is less;

(3) has maintained a permanent place of business in the
statestaffed by the bidder or an employee of the bidder for aperiod
of six months immediately preceding the date of the bid;

(4) submits a bid for goods or services under the name that
appearson the person®s current Alaska business license;

(5) 1is incorporated or qualified to do business under the
laws of the state, 1is a sole proprietorship and the proprietor is a
resident of the state, or is a partnership and all partners are resi—
dents of the state;

(6) if a joint venture, 1is composed entirelyof personswho
qualify under (1) - (5 of this subsection; and

@) is an Alaska domestic insurer, if the contract Iis
insurance-related and the procurement is based on solicited bids.

Sec. 7. AS 36.30.250(b) 1is amended to read:

(b) In determining whether a proposal is advantageous to the
state, the procurement officer shall take into account, 1in accordance
with regulations of the commissioner, whether the offeror qualifies as
an Alaska bidder under AS 36.30.170(e) [AS 36.30.170(b)] or is offer—
ing the services of an employment program as defined in AS 36.30.-
100(c) .-

Sec. 8. AS 36.30.850(e) is amended to read:

(e) AS 36.30.170 and 36.30.322 - 36.30.338 apply [APPLIES] to

all [INSURANCE] <contracts involving state money, including state

“3- CSHB 45(Fin)
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grants and vreimbursement to municipalities, school districts, and
other entities for school or related construction, foundation funding
for education, municipal assistance, revenue sharing, and state funds
for capital projects.

Sec. 9. AS 36.30 is amended by adding a newsection to read:

Sec. 36.30.895. COMBINATION OF PREFERENCES. In the evaluation
of a bid or proposal, if a contractor qualifies as an Alaska bidder
under AS 36.30.170(e) and 1is also entitled to an Alaska products
preference under AS 36.30.328 for a contract, the procurement officer
shall decrease the bid or proposal price by the total of the two
applicable percentages.

Sec. 10. AS 36.30.900 is amended to read:

Sec. 36.30.900. PREFERENCE FOR ALASKA PRODUCTS. This chapter
does not modify AS 36.15.010 and 36.15.020 regarding preference for
Alaska forest products, or AS 36.15.050 and 36.15.060" regarding
preference for Alaska agricultural and fisheries products [, EXCEPT AS

PROVIDED IN AS 36.30.170(b) AND (c)]-

* Sec. 11. AS 36.30.170(d) is repealed.

Sec. 12. Sections 1 - 3 of this Act take effect January 1 of the

calendar year that follows the calendar year 1in which the voters of the

state ratify the state constitutional amendment contained in the version of

HJR 18 that is passed by the Fifteenth Alaska State Legislature.

tion

Sec. 13. Sections 4 - 11 of this Act take effect upon the ratifica—

by the voters of the state of the state constitutional amendment

contained in the version of HJR 18 that is passed by the Fifteenth Alaska

State Legislature.

CSHB 45 (Fin) -4-
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House Bill No. 45

An Act Relating to an Alaska Business Bidder Preference

The bill was analyzed considering only State funded projects administered
directly by DOT&PF. The preference could not be applied to any Federally
assisted projects.

This analysis was based on contracts awarded during the 1987 calendar year
(approximately $17,000,000). Based on 1987 bid results, approximately 10% of
the contracts could be non-residents, The additional cost (i.e. fiscal impact)
would be as follows.:

ContractRange Total contracts Assume 10% Awards Additional Costs
1 to 100,000 495,079 49,508 @ 10% 4,951
100.000 to 500,000 3,694,612 369,461 @ 5% 18,473
500.000 to 10,000,000 13,503,237 1,350,324 @ 2% 27,006
10,000,000 0 @ 1% 0_
50,430

Assuming State funded CIP is in the same level as last year the impact would be
approximately $50,000. This is the figures used in the fiscal note.

There would be some additional administrative cost associated with the
preference. These include updating the Alaska Administrative Code, DOT&PF
procedures and the impact on individual bid openings in determining the low
bidder. For appropriate public input it is assumed that two public hearings will
be required. The estimated total cost is $5,000 and would be a one time only
cost. The estimated cost of each hearing is $1,000 for travel and $500 for
advertising, printing, etc. In addition $2,000 is estimated for review by the
Attorney General's Office.

The above analysis was based on the DOT&PF's very low volume year for

construction. If there was a substantial increase in future years, this would
obviously impact the costs.

Pa9e 2 of 3



For example, if the awards were $50,000,000 annually and the range of out of
state bidders was from 2% to 10%, the costs could vary from $28,000 to
$140,000, as the following analysis shows:

$50,000,000 in Contracts
10% Out of State Contractors

Contract Range Total Contracts Assume 10% Award Additional Costs
1to 100,000~(5%)(50,000,000) = 2,500,000 250,000 @ 10% 25.000
100.000 to 500,000~(20%)(50,000,000) =10,000,000 1.000.000 @ 5% 50.000
500.000 to 10,000,000~(55%)(50,000,000) =27,500,000 2,750,000 @ 2% 55.000
10,000,000 + - (20%)(50,000,000) =10,000,000 1.000.000® 1% 10.000

$140,000

$50,000,000 In Contracts
2 % Out of State Contractors

Contract Range Total Contracts Assume 10% Award Additional Costs
1to 100,c00~(5%)(50,000,000) = 2,500,000 50.000 @ 10% 5.000
100.000 to 500,000~(20%)(50,000,000) =10,000,000 200.000 @ 5% 10,000
500.000 to 10,000,000~(55%)(50,000,000) =27,000,000 555.000 @ 2% 11,000
10,000,000 + ~(20%)(50,000,000) =10,000,000 200.000 @ 1% 2.000

$28,000

Page 3 of 3



Dept, of Transportation & Public Facilities

POSITION PAPER

BILL NO: CS HB 45 (Finance) APPROVED: Mark S. Hickey
TITLE An ActRelating to an Alaska Business DATE: March 7}C togg "

Bidder

House Bill 45 amends the procurement bill (which became effective January 1,
1988) to provide for a preference for an Alaska business in award on contracts.
The preference is 1) 1% for contracts over $10,000,000 2) 2% for contracts over
$500,000 but less than $10,000,000 3) 5% for contracts over $100,000.but less
than $500,000 4) 10% for contracts under $100,000.

It appears that the Alaska bidder qualifications as written could be discriminatory
toward any newly created Alaska firms desiring to bid on State projects. A new
firm would first have to have a permanent place of business in the State for at least
six months preceding the date of the bid. Then the bidder would have to have done
more than $1,000,000 worth of annual business or perform more than 50 percent
of his or her annual business in Alaska, whichever is less. Taken literally, a new
firm would have to be in business in Alaska for a period of at least one year before
qualifying as an Alaska bidder.

The proposed revisions in HB 45 can be awkward to put into practice and can lead
to delays in determining the low bidder.

We would propose to amend CS HB 45 (Finance), Sec. 3, AS 36.30.170(b) to
read:

(b) The procurement officer shall award a contract based on solicited
bids to the lowest responsive and responsible bidder after an Alaska bidder
preference and an Alaska products preference as described in AS 36.30.222 —
36.30.388 have been applied. The Alaska bidder preference shall be as follows:

1. one percent for the Alaska bidder's if the contract is $10,000,000 or
more;

two percent for the Alaska bidder's if the contract is more than
$500,000 and less than $10,000,000;

five percent for the Alaska bidder's if the contract is more than
$100,000 and $500,000 or less; or

ten percent for the Alaska bidder’s if the contract is $100,000 or

less.

B ow n

With this proposed amendment, at a bid opening, the apparent low bidder could be
determined and announced easily and quickly. The language is compatible with the
present procurement code.

We would prefer an Alaska bidder preference process that was included in the bid

specifications and not be left to the bidders to determine. We would be willing to
work with the Attorney General's office to propose some specific language.

For further information call Susan Fleischhauer at 465-3900
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NEW LANGUAGE
[ ] DELETED LANGUAGE

Original sponsors: Donley, Grussendorf,
Gruenberg, et al.

IN THE HOUSE BY THE FINANCE COMMITTEE
CS FOR HOUSE BILL NO. 45 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to an Alaska business bidder prefer—
ence , anLAlafka_groducts_jb5referencei_jud_to_£frocure”
ment involving state money; and providing for an
effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND PURPOSE, (a) The legislature finds that due
to the state®s noncontiguous geographic location and unique climate, busi—
ness dealings with non-Alaskan firms produce administrative expenses not
commonly 1incurred in business dealings with resident businesses.

(b) The purpose of the Alaska business bidder preference when
state acts as a market participant is to reduce state administrative costs,
strengthen the state®s tax and revenue base, -encourage local industry,
reduce unemployment and the social ills it creates, and to strengthen and
stabilize the state®s economy.

Sec. 2. AS 36.15.050(e) 1is amended to read:

(e) An interested party [, AS DEFINED IN AS 36.30.699,] may seek
administrative or judicial review of the award of a contract in viola—
tion of this section and may recover damages and seek other remedies
provided by law for the violation of this section.

* Sec. 3. AS 36.15.050(g) 1is amended to read:

(9) In this section,

the
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been harvested in the state;

(2) "interested party” has the meaning given in AS 36.30.-

699; .
3) "state money"™ includes state grants and reimbursement
to municipalities™ [AND] school districts, and other -entities for
school or related construction, foundation funding for education,
-municipal assistance, revenue sharing, and state funds for capital
projects.
Sec AS 36.30.170(b) is repealed and reenacted to read:
t
(b) The procurement officer shall award a contract based on
solicited bids to the lowest responsible and responsive Alaska bidder
if the bid, after receiving a preference applicable to the bid under

AS 36.30.322 - 36.30.338, is not more than

(1) oneV<percent higher than the lowest nonresident bidder"s

[$500,000]
and the contract is $10,000,000 or more;
[ten]
(2) two percent higher than the lowest nonresident bidder >
[$100,000] [$500,000]
and the contract is more than $500,000 and less than $10,000,000;
[15]
(3) five percent higher than the lowest nonresident bid-
[$25,000] [$100,000]
der"s and the contract is more than $100,000 and $500,000 or less; or
[20]
(@) 10 percent higher than the lowest nonresident bidder"s
[$25,000]

and the contract is $100,000 or less.
Sec. AS 36.30.170(c) 1is amended to read:

(c) Notwithstanding (b) of this section, if [IF] a bidder qual —
ifies under”e? [(b)] of this section as an Alaska bidder, 1is offering
services through an employment program as defined under AS 36.30.-

100(c), and is the lowest responsible and responsive bidder with a bid
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* Sec. 6. AS 36.30.170 is amended by adding a new subsection to read:

(e) In this section, "Alaska bidder™ means a person who

(1) holds a current Alaska business license;

(2) does more than $1,000,000 worth of annual business in
the state or performs more than 50 percent of the person®s annual
business in the state, whichever 1is less;

(3) has maintained a permanent place of business 1in the
state staffed by the bidder or an employee of the bidder for a period
of six months immediately preceding the date of the bid;

(4) submits a bid for goods or services under the name that
appears on the person®s current Alaska business license;

(5) is 1incorporated or qualified to do business under the
laws of the state, 1is a sole proprietorship and the proprietor is a
resident of the state, or is a partnership and all partners are resi—
dents of the state;

(6) if a joint venture, 1is composed entirely of persons who
qualify under (1) - (5) of this subsection; and

(7) 1i1s an Alaska domestic 1insurer, if the contract 1is
insurance-related and the procurement 1is based on solicited bids.

* Sec. 7. AS 36.30.250(b) 1is amended to read:

(b) In determining whether a proposal 1is advantageous to the
,state, the procurement officer shall take into account, 1in accordance
with regulations of the commissioner , whether the offeror qualifies as
an Alaska bidder under AS 36.30.1 He) [AS 36.30.170(b)] or is offer-

ing the services of an employment: program as defined 1in AS 36.30.-

100(c).

~ \ip\

[sec. 36.30.336. APPLICATION. Notwithstanding other provisions of thi
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grants and reimbursement to municipalities,, school districts, and
other entities for school or related construction, foundation funding
for education, municipal assistance, revenue sharing, and state funds”®
for capital projects.

Sec. 9. AS 36.30 is amended by adding a new section to read:.

Sec. 36.30.895. COMBINATION OF PREFERENCES. In the evaluation
of a bid or proposal, if a contractor qualifies” as anu Alaskarbidder
under AS 36.30.170(e) and 1is also entitledto an Alaska products,
preference under AS 36.30.328 for a contract, the procurement officer
shall decrease the bid or proposal price by the total of the two
applicable percentages.

Sec. ho.* AS 36.30.900 is amended to read:

Sec. 36.30.900. PREFERENCE FOR ALASKA PRODUCTS. This chapter
does not modify AS 36.15.010 and 36.15.020 regarding preference for
Alaska forest products, or AS 36.15.050 and 36.15.060j regarding
preference for Alaska agricultural and fisheries products [, EXCEPT AS
PROVIDED IN AS 36.30.170(b) AND (c)].

Sec. 11. AS 36.30.170(d) 1is repealed”
Sec. 12. Sections 1-3, and 12 - 13 of thisAct take effect July 1,

CS] o - C_j
Sec. 13. Sections A - 11 of this Act take effect immediately under

AS 01.10.070(c).
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House Bill Mo. 45

An Act Relating to an Alaska Business Bidder Preference

The bill was analyzed considering only State funded projects. The preference
could not be applied to any Federally assisted projects.

This analysis was based on contracts awarded during the 1986 calendar year
(Approximately $64,000,000). Based on FY 86 bid results, approximately 10% of
the contracts will be non-residents. The additional cost (i.e. fiscal impact)
would be as follows:

Contract Value 10% Awards Additional Cost
i < 25,000 4,473 @20% 900
25,000 to 100,000 87,941 @15% 13,200
100,000 to 500,000 564,077 @10% 56,400
>500,000 5,793,574 @ 5% 289,700
360,200
Assuming a State funded program in the range of 60 million the impact would be

approximately 3G0,000+.

There would be some additional administrative <cost associated with the
preference. These include wupdating the Alaska Administrative Code, DOT&PF
procedures and the impact on individual bid openings in determining the low
bidder. For appropriate public input it is assumed that two public hearings
will be required. The estimated total cost is $5,000 and would be a one time
only cost. The estimated cost of each hearing is $1,000 for travel and $500 for
advertising, printing, etc. In addition $2,000 is estimated for review by the

Attorney General's O ffice.



STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

Bill Version: hb 45

REQUEST - Publish Date:

Revision Date: Agency Affected: Department of Administration
Title: An Act Relating to the Alaska BrRU: Division of General Services & Supply
Bidder Preference n
Sponsor: Donley and Grussendort Components: Purchasing

Requestor:

EXPENDITURES/REVENUES: (Thousands of Dollars)

FY 87 FY 88 FY 89 FY 90 FY 91 FY 92
OPERATING .
PERSONAL SERVICES -0- -0- -0- -0- -0- -0-
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CONTRACTUAL -0- -0- -0- -0- -0- -0-
SUPPLIES -0- -0- -0- -0- -0- -0-
EQUIPMENT -0- -0- -0- -0- -0- -0-
LAND & STRUCTURES -0- -0- -o- -0- -0- -0-
CRANTS, CLAIMS -0- -0- -0- -o- -0- -0-
MISCELLANEQOUS -0- -0- -0- -0- -0- -0-
TOTAL OPERATING -0- -0- -0- -0- -0- -0-
CAPITAL
REVENUE

FUNDING: (Thousands of Pol ars)

CENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: Attach a separate page if necessary

Ve feel there would be a fiscal impact on departments purchasing goods and services but have no
way to calculate it.

Prepared By: Bob Link Phone:_ 465-2250
Division: General Services & Supply pate:  February 4, 1987
Approved by Commissioner: Garre.y Pesk Date: g. //la /g 7

Agency: Department of Administration

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agencylies) Rev. 9/16/86
Cona+o Corv»o+avMm n-F 0 Mir»s/n*»nc.na
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House Bill Mo. 45 N
CSHB 45CLSC)

Ar. Act Relating tO an Alaska Business Bidder Preference . 3/4/87

The bill was analyzed considering only State funded prelects. The preference
could not be applied to any Federally assisted projects.

This analysis was based on contracts awarded during the 1986 <calendar year
(Approximately $64,000,000). Based on FY 36 bid results, approximately 10% of
the contracts will be non-residents. The additional cost (i.e. fiscal impact)
would be as follows:

Contract Value 10% Awards Additional Cost
< 25,000 4,473 3 20% 900
25,000 to1l00,000 87,941 3 15% 13,200
100,000 to500,000 564,077 3 10% 56,400
>500,000 5,793,574 3 5% 289.700
360,200
Assuming a State funded program in the range of 60 million the impact would be

approximately 300,000%.

There would be some additional administrative cost associated with the
preference. These include wupdating the Alaska Administrative Code, COTSFF
procedures and the impact on individual bid openings in determining the low
bidder. For appropriate public input it is assumed that two public hearings
will be required. The estimated total cost is S5,000 and would be a one time
only cost. The estimated cost of each hearing is $1,000 for travel and $5C0 for
advertising, printing, etc. In addition $2,000 is estimated for review by the

Attorney General’s Office.
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STATE OF ALASKA_1987 LEGISLATIVE SESSION No. L

FISCAL NOTE
Bill Version: CSHB 45(LE£)

REQUEST: - Publish pate: HOusE 3/4/87
Revision Date: _ e Agency Affected:  DOTSPI _
Title: Ao Act Relating to an Alaska Business BRU? " Engineering and Operations Standards

Bidder Preference Design and Construction
Sponsor:  Donley and Grussendorf Components:
Requestor: ... 0 TTTTTTToToomooes

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 87 FY FY 8 FY 0 FY a1 FY @
PERSONAL SERVICES 8 0 0 0 8 0
TRAVEL 2 0 0 0
CONTRACTUAL 8 0 ;
SUPPUES 0 g . 0 0
EXUIPMENT 0 0 8

ND & STRUCTURES § - 8 8 8 §
GRANTS, CLAIMS 0 0
MISCELLANEQUS 0 0 8‘ 0 0 0
TOTAL OPERATING 0 50 i 0 0 0

CAPITAL 0 300.0 300.0 300.0 300.0 300.0

REVENUE 0 0 0 0 0 0
FUNDING:  (Thousands of Dollars)

GENERAL FUND 0 305.0 300.0 300.0 300.0 300.0

E%&EEF;AL FUNDS 0 0 0 0 0 0
N

TOTAL 0 0 0 B 0 g

POSITIONS: )

FULL-TIME 0 0 0 0 0 0

PART-TIVE U 0 0 "0 ) 0

TENPORARY 0 0 0 0 0 0

ANALYSIS :  (Attach a separate page if necessary)
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House Bill Mo. 45 N
CSHB 45CLSC)

An Act Relating tO an Alaska Business 3idder Preference . 3/4/87

The bill was analyzed considering only State funded projects. The preference
could not be applied to any Federally assisted projects.

This analysis was based on <contracts awarded during the 1986 <calendar year
(Approximately $64,000,000) . 3ased on FY 36 bid results, approximately 10% of
the contracts will be non-residents. The additional cost (i.e. fiscal impact)
would be as follows:

Contract Value 10% Awards Additional Cost
< 25,000 4,473 1 20% 900
25,000 to100,000 87,941 3 15% 13,200
100,000 to500,000 564,077 3 10% 56,400
>500,000 5,793,574 3 5% 289,700
560,200
Assuming a State funded program in the range of 60 million the impact would be

approximately 300,000%.

There would be some additional administrative cost associated with, the
preference. These include wupdating the Alaska Administrative Code, COTSFF
procedures and the impact on individual bid openings in determining the lew
bidder. For appropriate public input it 1is assumed that two public hearings
will be required. The estimated total cost is $5,000 and would be a one time
only cost. The estimated cost of each hearing is $1,000 for travel and $500 for
advertising, printing, etc. In addition $2,000 is estimated for review by the

Attorney General's Office.

Page 2 of 2



jJE>tatf ~Legislature Phone:

Pouch vV
Juneau. Alaska 99811 JMmise Of Jta] jresenfertfaes (907) 465-3892

Labor and Commerce Committee

February 4, 1987

M EMORANTDUM

To: Grace Berg Schaible, Attorney General
State of Alaska - Department of Law

From: Representative Dave Donley, Chair Cx
House Labor and Commerce Committee H

Re: Request for Attorney General opinion

I am writing to request an Attorney General®s opinion on
HB 45, relating to an Alaska business bidder preference.

Specifically, 1°d like to know if there are any Constitutional
concerns with HB 45 and, 1If so, whether thereis anything we
can do to amend the bill in Committee to better enableit to
withstand a Constitutional challenge.

We will be hearing HB 45 on Tuesday, Februaryl0, so I would
appreciate an opinion as soon as possible.

Please call me or my House Labor and Commerce Committee aide,
Ginger Baim at 3892, i1f you have any questions or need additional
information.

And welcome.



REPRESENTATIVE DAVE DONLEY

ALASKA STATE LEGISLATURE PO. BOXV, JUNEAU 99811
DISTRICT ELEVEN i'SPENARD (907) 4653892
CHAIRMAN
LABOR AND COMMERCE
COMMITTEE
MEMBER
STATE AFFAIRS COMMITTEE
February 5, 1987 health ,educational
AND SOCIAL SERVICES COMMITTEE
INTERNATIONAL TRADE
M EMORANDUM SUBCOMMITTEE
To: All Members, Alaska State House of Representatives
From: Representative Dave Donley
Re: HB 45 - Alaska Bidder®"s Preference

HB 45, relating to an Alaska Bidder"s Preference, will be
heard Tuesday, February 10, at 1:30 p.m. before the House
Labor and Commerce Committee.

HB 45, raises the existing bidder"s preference given to Alaska
companies. Current law allows contracts to be awarded to
Alaska firms if their bid was not more than 5 percent higher
than the lowest bid by a nonresident company.

HB 45 increases the preference through a sliding scale to 10
percent on bids over $100,000 and less than $500,000, 15
percent on contracts more than $25,000 and less than $100,000
and 20 percent on bids of $25,000 or less.

The purpose of the bidder"cs preference is to reduce state
administrative costs, strengthen our tax and revenue base,
encourage local industry, and reduce our staggering
unemployment rate and the social ills it creates.

HB 45 has been carefully drafted to avoid possible
Constitutional problems. First, the courts have recognized
that when a state operates as a market participant they are
free to exercise their own independent discretion as to the
parties with whom they deal and the conditions they set.

Second, the state has a legitimate and compelling interest 1in
assuring that local businesses have an equitable chance to
compete for public contracts. The findings section in HB 45
carefully 1identifies the public purpose at 1issue, then
proposes a solution that 1is narrowly tailored to correct
inequities in our competitive bidding process.

INTERIM IN ANCHORAGE
1024 WEST SIXTH AVENUE *» ANCHORAGE, ALASKA 99501 « (907)561-8234
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Finally, Alaskans have the right to get the best deal possible
for their public money. There are extra administrative costs
involved when the State contracts with nonresident bidders.
Our current contracting procedures fail to recognize those
extra costs, thus placing Alaska businesses at an unfair

disadvantage.

Dealing with nonresident firms 1is more expensive Tfor Alaska

because there is more likely to be costly change orders and

problems with long distance communication. In addition, the

State has little recourse to collect on improper or incomplete
contracts when we are dealing with nonresident businesses.

We*ve had some real problems in the past with "fly-by-night"
contractors and HB 45 should help avoid those problems and
assure that Alaska gets full benefit from our public dollars.

HB 45 will help boost our economy and protect the public from
the extra costs involved in doing business with nonresident
firms. I urge you to support this measure.

Please call me or my aide, Ginger Bairn, at 3892 if you have
any questions or need additional information.



5-030/Xa
Bannister

AMENDMENT
Offered iIn the House By Donley
TO: CSHB 45( )

Page 4, line 19:
Delete "', 12, and 13°

Page 4, lines 19 and 20:

Delete "July 1, 1988

Insert "January 1 of the calendar year that follows the calendar year
in which the voters of the state ratify the state constitutional amendment
contained iIn the version of HIJR 18 that is passed by the Fifteenth Alaska

State Legislature."

Page 4, line 21:
Delete "4 and 5 - 11
Insert '4 - 11"

Page 4, lines 21 and 22:

Delete "immediately under AS 01.10.070(c)"

Insert "upon the ratification by the voters of the state of the state
constitutional amendment contained In the version of HJR 18 that iIs passed

by the Fifteenth Alaska State Legislature™

-1- 3/7/88
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5-0307B1
Bannister

AMENDMEN T

Offered in the HOUSE By Donley
TO: CSHB 45

Page 1, line 18:
Delete "unemployment and the social i1lls it creates"”
Insert "the social 1ills created by unemployment and a depressed

economy""

-1- 3/7/88



Dept, of Transportation & Public Facilities

POSITION PAPER

BILL NO: CS HB 45 (Finance) APPROVED: Mark S.'"Hickey
TITLE: An ActRelating to an Alaska Business DATE: March 7C109%%' sstoner
Bidder

House Bill 45 amends the procurement bill (which became effective January 1,
1988) to provide for a preference for an Alaska business in award on contracts.
The preference is 1) 1% for contracts over $10,000,000 2) 2% for contracts over
$500,000 but less than $10,000,000 3) 5% for contracts over $100,000.but less
than $500,000 4) 10% for contracts under $100,000.

It appears that the Alaska bidder qualifications as written could be discriminatory
toward any newly created Alaska firms desiring to bid on State projects. A new
firm would First have to have a permanent place of business in the State for at least
six months preceding the date of the bid. Then the bidder would have to have done
more than $1,000,000 worth of annual business or perform more than 50 percent
of his or her annual business in Alaska, whichever is less. Taken literally, a new
firm would have to be in business in Alaska for a period of at least one year before
qualifying as an Alaska bidder.

The proposed revisions in HB 45 can be awkward to put into practice and can lead
to delays in determining the low bidder.

We would propose to amend CS HB 45 (Finance), Sec. 3, AS 36.30.170(b) to
read:

(b) The procurement officer shall award a contract based on solicited
bids to the lowest responsive and responsible bidder after an Alaska bidder
preference and an Alaska products preference as described in AS 36.30.222 --
36.30.388 have been applied. The Alaska bidder preference shall be as follows:

1. one percent for the Alaska bidder's if the contract is $10,000,000 or
more;

2. two percent for the Alaska bidder's if the contract is more than
$500,000 and less than $10,000,000;

3. five percent for the Alaska bidder's if the contract is more than
$100,000 and $500,000 or less; or

4. ten percent for the Alaska bidder's if the contract is $100,000 or
less.

With this proposed amendment, at a bid opening, the apparent low bidder could be
deienidned and announced easily and quickly. The language is compatible with the
present procurer *mtcode.

We would prefer an Alaska bidder preference process that was included in the bid

specifications and not be left to the bidders to determine. We would be willing to
work with the Attorney General's of~.ce to propose some specific language.

For further information call Susan Fleischhauer at 465-3900
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DISTRICT ELEVEN « SPENARD (907) 465-3892
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CHAIRMAN

LABOR AND COMMERCE
COMMITTEE

March 7, 1988 member
STATE AFFAIRS COMMITTEE

HEALTH. EDUCATIONAL
AND SOCIAL SERVICES COMMITTEE

SECTIONAL ANALYSIS - CS HB 45 (FINANCE)
Prepared by Rep. Dave Donley
Prime Sponsor - HB 45

Section 1.

Section 1 outlines the findings and purposes of the legislature in
adopting an Alaska bidders® preference and states that (a) the
Legislature finds that Alaska®s position results in addtional costs when
dealing with non-resident firms and that (b) the purpose of the bidders”
preference established under this Act is to reduce state administrative
costs, strengthen the state®s tax and revenue base, encourage local
industry, reduce social ills created by unemployment, and to strengthen
and stabilize the state®s economy.

Section 2.

Section 2 amends AS 36.15.050(e) to allow interested parties who seek an
administrative or judicial review of an award under this Act to be
entitled to damages and other remedies provided by law.

Section 3.

Section 3 amends AS 36.15.050 (g) to include a new paragraph (2)
defining "interested party"™, and to amend paragraph (3) to clarify the
definition of "state money" to include state grants and and state money
to other entities for school construction, foundation funding for
education, municipal assistance, revenue sharing, and state funds for
capital projects.

Section 4.

Section 4 repeals and reenacts AS 36.30.170(b) to establish a sliding
scale for a bidders" preference that provides a preference of one
percent for bids over $10 million dollars, two percent for bids over
$500,000 but under $10 million, five percent for bids over $100,000 but
under $500,000 and ten percent for bids below $100,000.

ANCHORAGE OFFICE
3111 "C" STREET. SU ITE 450 « ANCHORAGE. ALASKA 99503 + (907) 561-7629



Section 5.

Section 5 amends AS 36.30.170(c) to provide a ten percent preference for
an Alaskan bidder offering services through a sheltered employment
program.

Section 6.

Section 6 amends AS 36.30.170 to add a new subsection (e) to define an
alaska bidder as a person who (1) holds a current Alaska business
license, (2) does more than $1 million dollars worth of annual business
in the state or performs more than 50 percent of the person®s annual
business in the state, whichever is less, (3) has maintained a permanent
staffed place of business in the state for a period of six months or
more, (4) submits a bid under the name that appears on their Alaska
business license (56) in incorporated or qualified to do business under
the laws of the state, is a sole proprietorship and the proprietor is a
resident, or is a partnership and all partners are residents of the
state, (6) if a joint venture, is composed entirely of persons who would
qualify individually as an Alaska bidder, (7) is a Alaska domestic
insurer and the contract is insurance-related and procurement is based
on solicited bids.

Section 7.

Section 7 amends AS 36.30.250(b) to reflect the new definition of Alaska
bidder under AS 36.30.170(e).

Section 8.

Section 8 amends As 36.30.850(e) to require that AS 36.30.322-36.30.338
(statutes governing preferences for Alaska products and goods
manufactured in Alaska) applies to all contracts involving state money,
state grants and reimbursement to municipalities, school districts, and
other entities for school or related construction, foundation funding
for education, municipal assistance, revenue sharing, and state funds
for capital projects.

Section 9.

Section 9 amends AS 36.30 to address a combination of preferences when a
bidder may qualify for both an Alaska bidders®™ preference and an Alaska
products preference. In this case, the procurement officer shall
decrease the bid or proposal price by the total of the two applicable
percentages.

Section 10.
Section 10 amends AS 36.30.900, governing preferences for Alaska
products, to amend language to make this section consistent with the

changes proposed in this Act.

Section 11.



Section 11 repeals AS 36.30.170(d) - relating to procurement of
insurance-related contracts - that is inconsistent with language adopted
in this Act under AS 36.30.170(e)(7)-

Section 12.

Provides that sections 1-3, 12, and 13 of the Act take effect on Julv 1,
1988.

Section 13.

Provides that sections 4 and sections 5-11 have an immediate effective
date.
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COMMITTEE

MEMBER
STATE AFFAIRS COMMITTEE

March 7, 1988 health,educational
AND SOCIAL SERVICES COMMITTEE

MEMORANDUM

To: Representative Al Adams, Chair
House Finance Committee

From: Representative Dave Donley
Re: HB 45 - Alaska Bidders®" preference

A proposed House Finance Committee Substitute for HB 45, establishing an
Alaska bidders®" preference, is before the Committee today. I support
the proposed CS and ask the Committee to adopt this measure today with
the attached amendments.

Amendment #1 changes the effective date under sections 12 and 13 to
provide that the measure does not become effective until the voters
ratify the ballot proposition presented under HJR 18. HJR 18, currently
pending before the House Finance Committee, would place a ballot
proposition before the voters as to whether Alaska®s constitution should
be amended to authorize the state to grant certain preferences to its
own citizens.

You are each familiar with the issues presented in HJR 18 as | am sure
you are aware of the fact that Alaska®s local hire law was turned down
last week on the basis of equal protection clause in Alaska"s
constitution. Over 40 other states have some kind of resident bidder
preference on their books but because few have ever gone to court, there
is insufficient case law to judge the chances of HB 45 meeting
constitutional muster under the federal constitution.

However, in a case before the Alaska Supreme Court, two justices
expressed the opinion that a bidders® preference law would have a hard
time meeting a constitutional challenge under the states constitution.
As a result, it makes little sense to adopt HB 45 until the voters have
had the opportunity to express their support for amending our state
constitution so that our citizens can enjoy the protection of resident
preference laws consistent with the standards established under the
United State constitution.

Amendment #2 proposes changes to the intent and purpose section of the
bill to make the language consistent with recent court rulings.

ANCHORAGE OFFICE
3111 *C” STREET. SUITE 450 « ANCHORAGE. ALASKA 99503 « (907) 561-7629



Dept, of Transportation & Public Facilities

BILL no: House B ill No. 45 APPROVED: Eocky G utierrez
TITLE: An Act Relating to an Alaska Business . Commissioner
Bidder Preference date. repryary 58y

House B ill 45 amends the procurement b ill (which becomes effective July 1, 1987)
to provide for a preference for an Alaska business in award of contracts. The
prererence is 1) b for contracts over $500000 2) 1% for contracts over
$100,000 but less than $500,000 3) 136 for contracts over $25000 but less than
$100000 4) 2% for contracts under $25,000.

It appears that the Alaska bidder qualifications as_written could be
discriminatory toward any newly created Alaska firms desiring to hid on State
Pro;ects. A new firm would first have to have a permanent place of husiness in
he State for at least six months ﬁrecedm the date of the- bid. Then the
bidder would have to have done more than $1,000,000 worth of annual business or
perform more than 20 percent of the his or her annual business in Alaska,
Whichever is less. Taken literally, a new firm would have to be in business in
Alaska for a period of at least one year before qualifying as an Alaska bidder.

For further information call Susan Fleischhauer at 465-3900.
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The bill provides that an Alaska business will be awarded a contract if they
are a responsive and responsible bidder and if their bid is not more than: 1)
5% higher than the lowest nonresident bidder"s and the contract is $5077000 or
more; ?) 10% higher than the lowest nonresident bidder"s and the contract is
more than $100,000 and less than $500,000; 3) 15% higher than the lowest
nonresident bidder"s and the contract is more than $25,000 and less than
$100,000; 4) 20% higher than the lowest nonresident bidder"s and the contract
is $25,000 or less.

The 1impact of this provision of the bill may be reduced competition and there
may be some increase in prices since out-of-state bidders may be unwilling to
compete against in-state preferences of up to 20%. Another impact may be that
Alaska businesses will face a corresponding preference when they attempt to
sell to some other states since 19 states have a reciprocity law which
requires that they impose a like penalty on bidders who reside in a state that
has an in-state bidder®"s preference.

The bill also redefines what 1is required to be considered an "Alaskan bidder."
These requirements state, in part, that an Alaskan bidder is one who

2) does more than $1,000,000 worth of annual business in the state or performs
more th%n 20% of the person®s annual business in the state, whichever is less

This requirement seems to be designed to discourage vendor "carpetbaggers”
associated with businesses who primarily operate outside of Alaska from coming
to the state and opening a "Post Office Box Number" business, merely for the
purpose of qualifying for the bidder preference. The bill seems to require
that a firm must do $1,000,000 a year in business within Alaska or that the
firm*s Alaskan outlet does, at least, 20% of the firm"s total business.

The impact of this provision may be that large companies, whose primary
operation is outside of the state, may be discouraged from opening an Alaskan
outlet since they will not qualify for the Alaska bidder"s preference until
their sales in Alaska reach 51,000,000 or until the Alaskan outlet is pro—
ducing 20% of the firm"s total sales.

Division of General Services & Supply
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February 26, 1987
x P.0. Box K

465-3603
The Honorable Dave Donley
Alaska House of Representatives
P.O. Box V
Juneau, Alaska 99811

Re; HB 45, Alaska Bidder"s
Preference

Dear Representative Donley:

On February 4, 1987, you sent a memorandum to the
Attorney General requesting an opinion as to whether there were
""any constitutional concerns with HB 45 and, 1f so, whether there
IS anything we can do tc amend the bill iIn committee to better
enable 1t to withstand a constitutional challenge.” On February
10, 1987, 1 appeared before the House Labor and Commerce
Committee to discuss 1In detail the provisions of HB 45 and to
advise the committee on potential constitutional problems.

We discussed the concept of the state as a market
participant versus a market regulator and considered three of the
constitutional provisions which have iIn the past been used to
challenge various types of laws which tended to economically
favor residents. 1/ On February 14, 1987, you requested further
clarification regarding the circumstances under which a 3tate
might be considered a market regulator and a market participant.
You also asked that I elaborate on some of the discussion that we
had during the committee hearing on February 10, 1986.

1/ Those constitutional provisions include the privileges and
immunities clause of section 2, article IV, of the United States
Constitution, the commerce clause under article 1, section 8 of
the United States Constitution, and the equal protection
provisions of the 14th Amendment of the United States
Constitution and article I, section 1, of the Alaska
Constitution.



The Honorable Dave Donley February 26, 1987
HB 45, Alaska Bidder®s Preference Page 2

The Alaska Supreme Court has recently described iIn
general how 1t distinguishes between a market participant and a
market regulator. InRobison v. Francis, 713 P.2d 259, 264
(Alaska 1986), at note 4, the court stated:

When the state acts as an employer, a lender,
a landlord, a buyer, a seller, or an owner of
natural resources, 1t may be regarded as a
market participant and for some purposes will
be treated differently than when 1t acts
solely as a sovereign body regulating the
conduct of others within its jurisdiction.

This general statement by the court is consistent with
the example which 1 gave you at the hearing regarding the
difference between a market participant and a market regulator.
As you may recall, 1T the state were simply to go out Into the
marketplace In order to purchase a number of motor vehicles for
state use, i1t would certainly be considered a market participant.
Likewise, when the state contracts for goods and services it also
will normally be considered a market participant. 2/ The simple
fact that the state iIs a market participant in _a particular
Situation s not likely to be delLegwinacive—bf whether the Alaska
bidder’s preference law 1s constitutional. Being a market
participant ratner tnan a market regulacor apparently had greater
importance when defending commerce clause challenges to a
statute. See, e.g., Reeves, Inc. v. State, et. al., 100 S.Ct,
%271 )(198077* Hughes '\ Alexandria Scrap® Corp. 426 U.S. 7HA4

1976) .

2] Your memorandum of February 14, 1987, indicated that |1
thought the courts would consider the total volume of business iIn
Alaska 1In relationship to the state"s share thereof In
determining whether or not It was a regulator or a participant 1In
the marketplace. Indeed, as the state percentage of the total
volume of business In a particular market iIncreases, the natural
conclusion is that i1t also has the ability (whether it does so or
not) to regulate that market. In addition, 1 described the
situation set up by a bidder preference statute where the state
participates In a market which It has already regulated. It
seems that a state either participates or regulates a market and
so fan— ae-least, the courts have not distinguished the situation
where a stgjte- hath +agularps a-market and then uaitim

therein on the terms i1t has created™ However*] sTncTZEhiZZmarkeEh

(footnote continued)
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Other factors have taken on much more importance,

most cases been replaced bv_ or spioleraenced with challenges under
other constitutional provisions. &ee footnote 3.

As indicated earlier, even 1i1f legislation has been
tailored to make 1t consistent with the conclusion that the State
of Alaska i1s simply a market participant therein, this will not
necessarily insure that the legislation will withstand challenge
under the privilegesand Immunities or the equal protection
provisions of the United States and Alaska Constitutions. 377
-There _jg only more deference given to the state in that
situation. As the Alaska Supreme Court stated in Robison;

However, more Hleeway 1s granted the
state in 1ts perception of "local evils and
prescribing appropriate cures'" when 1t 1Is
acting i1n a proprietary capacity, as where it
"iIs merely setting conditions on the
expenditures of funds 1t controls.' Canden,
465 U.S. at 223, 104 S.Ct. at 103IT; 79
L.Ed.2d at 261 (citations omitted).

This analytical framework, except for
the deference given to the state as a market
participant, 1iIs quite similar to what has
come to be called the level of intermediate
scrutiny under the federal equal protection
clause. Classifications may be made only for
"important” purposes, and the means used to
accomplish them must be ‘'fairly and
substantially related” to the achievement of
those purposes. State of Alaska v. Ostrosky,
667 P.2d 1184, 11T2 (Alaska 1983) (citations
omitted) (footnote omitted).

(footnote continued)
participant/market regulator distinction has not been a decisive
factor- that distinction may not have any practical effec-tT~

3/ For the most part, successful challenges have been on the
basis of the privileges and Immunities and equal protection
rovisions. We Tfullv expect that a cnaiienge to the Alaska
idder®s preference law would be based nn edcher or both of those
two provisions, depending primarily on the situation which gives
rise to che "challenge.
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The amount of deference due a state when
acting as a market participant iIs not clear
from federal cases. The state suggests, ait
we believe, that a’variable standard must be
employed. Thus, where the discrimination 1is
far-reaching and exclusive 1In nature, anH as
extends to the fringes of the state"s
proprietary interests, the state iIs entitled
to little deference. On the other hand,
where the discrimination 1S narrow iIn scope
and i1nvolves a direct relationship between
the state and affected i1ndividuals, greater
deference i1s called foTl

Robison, 713 P.2d at 264 (emphasis added).

The Alaska Supreme Court has thus indicated with at
least some certainty the parameters by which 1t will determine
the_ amount of leeway i1t will give the state _in favoring its
residents (whether "they be persons or businesses) iIn the
marketplace. The legislation must be tailored to fit within
these parameters.

Beyond that, 1 must again point out to you what was
said by Justice Rabinowitz, with whom Chief Justice Burke
concurred iIn Irbv-Northface v. Commonwealth Electric Company, 664
P.2d 557, 562 (Alaska 1983)(footnote omitted):

I would, however, address the clear
uncon3titutionality of the bidder preference
statute under our precedent of Lynden
Transport, Inc. v. State, 532P.2cT 700
(Alaska 1975) in Lynden we stated that:

A discrimination between residents and
nonresidents based solely on the object of
assisting the oneclass over the other
economically cannot be upheld under either
the privileges and immunities or equal
protection clauses.

Id. at 710. In this case, 'it is clear
that tHe statute®s purpose is to give Alaskan
businesses a competitive chance with
nonresident businesses In the award of state
contracts,” as noted by the majority. Under
Alaska®s equal protection clause, such a
purpose does not jJustify a statute which
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discriminates against nonresidents. Lynden.,
532 P.2d at 711.g —

We view this expression as a rather clear indication of the
current thinking of the court and therefore must make 1t clear
that the likelihood of any Alaska bidder®s preference statute to
withstand judicial scrutiny Is at best, not good.

I have discovered cases which have upheld bidder
preference statutes iIn several other states. Although my
research iIs far from exhaustive, 1 have enclosed copies of at
least those cases iIn the hopes they may be of some help.
Unfortunately, in light of Irbv, Supra, I have my doubts about
their impact on an Alaska challenge.

IT you wish me to discuss this further with you or the
committee, please fTeel free to contact my office at your
convenience. In addition, 11f you have any further questions,
please contact me at any time.

Sincerely yours,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

By:
Gary 1. Amendola
Assistant Attorney General
GIA:-jh

cc: Jan DeYoung
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GARY CONCRETE PRODUCTS. INC. RILEY S.C. mlo:
Clle 39331 S.EJd 335 (S.C 1985)

nized that a reasonable basis for the differ-
ent treatment was essential to the constitu-
tionality thereof." united States Fidelity

and Guaranty Co. v. City of Newberry,
257 S.C. 433, 186 S.E.2d 239, 242 (1972).

[5] The gross disparity in the license
tax rate imposed by the Spartanburg ordi-
nance is reflected by the fact that Southern
Bell pays a tax of If® of its gross receipts
(5238,875 in 1981 and 8267,262 in 1982),
while a textile mill or manufacturing plant
with the same revenue as Southern Bell
pays a maximum of $725.3 The city has
advanced no reasonable basis for the dif-
ferential treatment. The amendment was
not part of any overall reform of the ordi-
nance. Nor did the city prove that South-
ern Bell benefited more from city services
than did other businesses. united States
Fidelity and Guaranty Co. v. City of
Spartanburg, 263 S.C. 169, 209 S.E.2d 36
(1974). Moreover, since Southern Bell is
the highest ad valorem taxpayer in the
city, it contributes greatly to the cost of
city government. Apparently, the sole con-
sideration in drastically increasing the tax
on Southern Bell was that, since Duke
Power had agreed by contract to pay the
city 3% of its gross revenues, Southern
Bell’s taxes should be increased.

\A£ conclude that the rate disparity be-
tween Southern Bell and other companies
not parties to contracts with the city is
palpably unreasonable and violative of
equal protection of the laws.

The judgment below is, accordingly,
AFFIRMED.

LITTLEJOHN, C.J., and NESS, GREGO-
RY and CHANDLER, JJ., concur.

3 In addition, the record reveals a great disgari-
ty between the tax rate imposed on Southern

GARY CONCRETE PRODUCTS.
INC.. Appellant.

V.

Richard W. RILEY, Governor of South
Carolina; Grady L. Patterson. Jr.,
Treasurer of South Carolina; Earle E.
Morris, Jr.. Comptroller General of
South Carolina; Rembert C. Dennis,
Chairman, Senate Finance Committee:
and Tom Mangum. Chairman. House
Ways and .Means Committee, constitut-
ing the State Budget and Control
Board, Respondents.

No. 22330.
Supreme Court of South Carolina.

Heard April 8, 1985.
Decided May 20, 1985.

Vendor brought action for declaratory
judgment regarding the constitutionality of
statute under procurement code. The
Common Pleas Court of Richland County,
Walter T. Cox, Ill, J,, entered its order that
said statute was not unconstitutional, and
vendor appealed. The Supreme Court,
Harwell, J., held that: (1) statute which
gave preference to resident vendors, under
certain circumstances, as applied to state’s
purchase of reinforced concrete pipe, did
not have substantial regulatory effect out-
side of that particular market, and thus,
did not violate the commerce clause, and (2)
classifications established by statute be-
tween resident and nonresident vendors
were rationally related to legitimate state
interest in directing benefits, generated by
state purchases, to state citizens and did
not deny equal protection of the laws to
nonresidents.

Affirmed.

Gregory, J.. dissented and filed opin-
ion, in which Chandler, J., concurred.

Bell and the rate imposed on retail businesses,
hospitals, and others.

itiirtMiwiiriniiriguLaWBHPiWaWWTiiWgMtaMv.." i



1 Commerce *=12

States cannot p;iss any regulations
which unduly burden the free flow of com-
merce between the states or with foreign
country. U.S.C.A. Const. Art. 1. §S.el. 3.

2. Commerce 0=54

Commerce clause [U.S.C.A. Const. Art.
1, § 8] does not limit state’s right to favor
said state's own citizens over others, where
state enters market in competition with
other market participants.

3. Commerce 3=HII( 1)

Statute [Code 1976. ij 11-35-152019)(d))
which gave preference to resident vendors,
under certain circumstances, as applied to
state's purchase of reinforced concrete
pipe, did not violate the commerce clause
[US.C.A. Const. Art. 1. § 8], as state was
acting as market participant rather than
regulating the market. U.S.C.A. Const.
Art. 1.88,cl. 3.

4. Constitutional Law e=213.1(2)

Determination of whether classifica-
tion established by statute is reasonable is
initially one for the legislature and classifi-
cation will not be set aside by the courts
unless there is no reasonable hypothesis to
support it, so that it is plainly arbitrary.
U.S.C.A. Const. Amend. 14; Const. Art. 1,
§ 3.

5. Constitutional Law @=>213.1(2)

Statute may be limited to particular
class, provided there is reasonable relation-
ship between said classification and proper
legislative purpose.

fi. Constitutional Law 0=225.4
States 0=98

Classifications between resident and
nonresident vendors established by statute
[Code 1976, § 11-35-1520(9)(u)] which gives
preference to resident vendors, under cer-
tain circumstances, when the state purchas-
es supplies, services and goods, are ration-
ally related to state’s legitimate interest to
benefit its taxpayers, and thus, do not deny
equal protection of the laws to nonresi-
dents. even though nonresidents who main-
tain office in the state and pay state taxes
are accorded preference over other nonresi-

dents. Code 1976. § !l— 26{t% USCA
Const.Amend. 14.

Thomas H. Pope, of Pope ami Hudgens.
Newberry, for appellant.

Atty. Gen., T. Travis Medlock. Chief Dep-
uty Atty. Gen. Joseph A. Wilson, and Asst.
Atty. Gen. Charles W. Gambreil, Jr.. Co-
lumbia, for respondents.

HARWELL. Justice:

The appellant Gary Concrete Products.
Inc. initiated this action against the respon-
dent State Budget and Control Board for a
declaratory judgment regarding the consti-
tutionality of S.C.Code Ann. § 11-35-
152U(9)(ri) (1984 Cum.Supp.). We affirm.

The appellant is a Georgia corporation
which manufactures and sells reinforced
concrete pipe. The appellant was invited to
submit bills for state purchases during the
year September 1. 1983 through August 31,
1984. On June 30, 1983, the appellant sub-
mitted its bid for pipe to be used in twenty-
two counties. It was the low bidder in
several counties; however, the Stale
awarded the contracts to resident bidders
as authorized by Code § 11-35-1520(9)idI
(1984).

We adopt the Order of the trial judge, as
amended,

“The issue before this Court is whether
or not S.C.Code Ann. § 11-35-1.520(9)01) vi-
olates the Commerce Clause of the United
States Constitution or, alternatively, vio-
lates the Equal Protection Provisions of the
United States Constitution or the South
Carolina Constitution.

South Carolina Code J 11-35-15201!))(d)
provides:
Competitive procurements made by any
governmental body shall be made from a
responsive and responsible vendor resi-
dent in South Carolina: (il for procure-
ments under 82.500,900. if such bid does
not exceed the lowest qualified bid from
a nonresident vendor by more than two
percent of the latter bid. and if such
resident vendor has made written claim
for such preference at the time the bid
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was submitted: (ii) for procurements in
excess of 82.500,000, if such bid does not
exceed the lowest qualified bid from a
nonresident vendor by more than one
percent of the latter bid, and if such
resident vendor has made written claim
fir such preference at the time the bid
was submitted. A vendor shall be
deemed to be a resident of this State if
such vendor be an individual, partner-
ship, association or corporation that is
authorized to transact business within
the State, maintains an office in the
State, maintains a representative inven-
tory of commodities on which the bid is
submitted and has paid all taxes duly
assessed. Preferences under this sub-
section shall not apply to either prime
contractors or subcontractors as relates
to the construction industry nor to a ven-
dor of goods whether in quantity or not
when the price of a single unit of the
item involved is more than ten thousand
dollars.

The effect of this section is to give a
preference to South Carolinians, under cer-
tain circumstances, when the State of
.South Carolina purchases supplies, services
and goods.

COMMERCE CLAUSE

[1] The appellant alleges that S.C.Code
Ann. § 11-35-14520(9)(d) imposes an unlaw-
ful burden upon interstate commerce, con-
stituting a violation of Article I, § 8 of the
United States Constitution. The Commerce
Clause gives the federal government the
power to regulate interstate and foreign
commerce. The states cannot pass any
regulations which unduly burden the free
How of commerce between the states or
with a foreign country. MeCaw v. Fase,
216 F.2d 700 (9th Cir.1954), cert. denuJ,
348 U.S. 927, 75 S.Ct. 340, 99 L.Ed. 727
(1955).

[2] Admittedly, there are circumstances
under which S.C.Code § 11-35-1520(9)(d)
will operate to favor South Carolina ven-
dors over out-of-state vendors and thereby
arguably burden interstate commerce.
However, if a state enters a market in

competition with other market participants,
the Commerce Clause does not limit the
state's ability to operate as freely within
the market place as the other participants.
Reeves v. Stake. 147 U.S. 429, 437, 100
S.Ct 2271, 2277, 65 L.Ed.2d 244 (1980).
This freedom includes the right to favor
the state’s own citizens over others. white
v. Mass. Council of Construction Employ-
ers. 460 U.S. 204, 103 S.Ct. 1042, 75
L.Ed.2d 1 (1983); Hughes n Alexandria
Scrap Corp.. 426 U.S. 794, 96 S.Ct. 2488,
49 L.Ed.2d 220 (1976); carll v. South Car-
olina Jobs-Economic Development AmM-

thority, 327 S.E.2d 331 (S.C.1985).

In Reeves. Inc. v. Stake, supra, the Su-
preme Court discussed the rights of a state
as a market participant. South Dakota
owned and operated a cement plant. In
1978 a cement shortage occurred and the
state adopted a policy of supplying all
South Dakota customers first and, there-
after, any out-of-state commitments would
be met on a first come, first served basis.
The plaintiff was an out-of-state distributor
who bad purchased cement from the South
Dakota cement plant on a regular basis for
twenty years. The Supreme Court held
that the state had acted as a market partic-
ipant and had not violated the Commerce
Clause. It stated that the distinction
drawn in Alexandria Scrap between states
as market participants and market regu-
lators was good law since the Commerce
Clause is aimed principally at limiting state
taxes and regulatory measures which im-
pede free private trade, but places no sim-
ilar limitations on the ability of states to
operate freely in the open market. 1d., 447
U.S. at 437, 100 S.Ct. at 2277. The Court
then gave several reasons for judicial re-
straint in this area.

Restraint in this area is also counseled

by considerations of state sovereignty,

the role of each State “ ’as guardian and
trustee for its people,”” and "the long
recognized right of trader or manufac-
turer, engaged in an entirely private
business, freely to exercise his own inde-
pendent discretion as to parties with
whom he will deal." Moreover, state

,St



proprietary activities may be. and often
are. burdened with the same restrictions
imposed on private market participants.
Evenhandedness suggests that, when
acting as proprietors, States should sim-
ilarly share existing freedoms from fed-
eral constraints, including the inherent
limits of the Commerce Clause. Finally,
as this case illustrates, the competing
considerations in cases involving state
proprietary action often will be subtle,
complex, politically charged, and difficult
to assess under traditional Commerce
Clause analysis. Given these factors, .4/-
exandria Scrap Wisely recognizes that,
as a rule, the adjustment of interests in
this context is a task better suited for
Congress than this Court. [Footnotes
and citations omitted.]

1d., 447 U.S. at 438-439, 100 S.Ct. at 2278-
2279.

In the instant matter, the State of South
Carolina is acting as a market participant
by purchasing reinforced concrete pipe.
As a market participant, South Carolina
can impose restrictions on itself and not
run afoul of the Commerce Clause. The
present factual situation is virtually on all
fours with the Reeves decision. South Car-
olina is preferring its own citizens in the
purchasing process—a process which, by
definition, vaults South Carolina into the
marketplace as a market participant.

The Supreme Court's latest ruling on
these issues came in the case of south-
Timber

Central Development, Inc. w

Wunnicke, — U.S. . 104 S.Ct. 2237,
81 L.Ed.2d 71 (1984). The Court held the
Alaska requirement that timber taken from
state lands be processed within the State
prior to export violative of rhe Commerce
Clause. The Court also provided some
guidelines.
The limit of the market-participant doc-
trine must be that it allows a State to
impose burdens on commerce within the
market in which it is a participant, out
allows it to go no further. The State
may not impose conditions, whether by
statute, regulation, or contract, that have
a substantial regulatory effect outside of

that particular market. Unless the
mmarket” is relatively narrowly defined,
the doctrine has the potential of swallow-
ing up rhe rule that States may not im-
pose substantial burdens on interstate
commerce even if they act with the per-
missible State purpose of fostering local
industry. 1d. at S3.

The Court concluded that Alaska was not
only a seller in the timber market, but a
regulator of the conditions downstream in
the timber processing market.

[3] In the case at bar, the State of
South Carolina is merely choosing its trad-
ing partners so as to favor residents. No
regulation of the market is present. There-
fore, the preference statute does not vio-
late the Commerce Clause.

EQUAL PROTECTION

The appellant contends that the "prefer-
ence" section is unconstitutional as viola-
tive of equal protection of the laws as
guaranteed by the Fourteenth Amendment
to the United States Constitution and by
Article |, § 3 of the South Carolina Consti-
tution.

[4,5] The determination of whether
classification is reasonable is initially one
for the legislature and will not be set aside
by the courts unless it is plainly arbitrary.
State ex rel. Medlock v. S.C. Family Farm
Development Authority, 279 S.C. 316, 321,
306 S.E.2d 605, 609 (1983). A statute may
be limited to a particular class, provided
the limitation established is for a proper
public purpose. Ex parte Hallman. 79
S.C. 9,60 S.E. 19 (1908); simmons r. West-
ern Union Telegraph Co.. 63 S.C. 425, 41
S.E. 521 (1902). Althougn the classifica-
tion may not be arbitrary and there must
be A reasonable relationship between the
classification and a proper legislative pur-
POSe, United States Fidelity and Guaran-
ty Co. v. City of Newberry, 257 S.C. 433,
1S6 S.E.2d 239 (1972), a classification will
be sustained against constitutional attack if
there is ‘any reasonable hypothesis’ to sup-
portit. Thomas v. Spartanburg Railway,
Gas & Electric co.. 100 S.C. 478, 85 S.E. 50
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11915). The South Carolina Supreme Court

summarized the controlling principles as

follows:
The requirements of equal protection are
satisfied if (1) the classification bears a
reasonable relation to the legislative pur-
pose sought to be effected; (2) the mem-
bers of the class are treated alike under
similar circumstances and conditions;
and (3) the classification rests on some
reasonable basis.

State ex rel. Medlack v. S.C. Family Farm

Development Authority, supra.

The standard for determination of consti-
tutionality on equal protection grounds un-
der the Fourteenth Amendment was suc-
cinctly stated by the United States Su-
preme Court in city of New Orleans v.
Dukes, 427 U.S. 297, 96 S.Ct. 2513, 49
L.Ed.2d 511 (1976):

When local economic regulation is chal-
lenged solely as violating the Equal Pro-
tection Clause, this Court consistently de-
fers to legislative determination as to the
desirability of particular statutory dis-
criminations.  Unless a classification
trammels fundamental personal rights or
is drawn upon inherently suspect distinc-
tions such as race, religion, or alienage,
our decisions presume the constitutionali-
ty of the statutory discriminations and
require only that the classification chal-
lenged be rationally related to a legit-
imate state interest. States are accorded
wide latitude in the regulation of their
local economics under their police pow-
ers, and rational distinctions may be
made with substantially less than mathe-
matical exactitude.

In short, the judiciary may not sit as
a super-legislature to judge the wisdom
or desirability of legislative policy deter-
minations made in areas that neither af-
fect fundamental rights nor proceed
along suspect lines. In the local econom-
ic sphere, it is only the invidious discrimi-
nation, the wholly arbitrary act, which
cannot stand consistently with the Four-
teenth Amendment [Citations and foot-
note omitted.]

1d. 427 U.S. at 303-304, ")« S.Ct. at 2516-
2517. sec also, Fidelity Guarantee Mort-
gage Corp. r. Connecticut HousiQg Fi-
nance Authority, 532 F.Supp. §ﬁ S3
(D.Conn.19S2).

The classifications established by S.C.
Code Ann. 8 11-35-1520(9)(d) are between
resident and non-resident vendors. The
statute is designed to protect South Car-
olina's legitimate interest in directing bene-
fits, generated by state purchases, to the
citizens of South Carolina—"the people who
fund the state treasury from which the
purchases are made and the people whom
the state was created to serve."

According preference to resident bidders
encourages local industry, thus stablizing
state and local economies. The money pay-
able under the contracts is likely to remain
within the state and enhance the tax base
of state and local government. see Gales-
burg Constr. Co. v. Bd. of Trustees, 641
P.2d 745 (Wy0.1982).

The statute is tailored to meet these
goals without substantially impeding the
goal that state purchases be as economical
as possible. S.C.Code Ann. § 11-35-20(f).
The preference for residents applies only
when their bids are, at most, two percent
higher than those of non-residents. In ad-
dition, the preference does not apply to any
unit costing $10,000 or more or to prime or
subcontractors in the construction indus-
try.

[6] The appellant contends that the
statutory definition of residents is irration-
al because it includes some non-residents.
We disagree. The statute authorizes the
state to prefer bids of non-residents only
when they maintain an office in the state,
as well as a representative inventory, and
pay all assessed taxes. The differential
treatment of the two groups of non-resi-
dents is rational because it favors those
who pay taxes in South Carolina and who
have manifested a desire to do business
here. We conclude that the classifications
made by § 11-35-2520(9)(d) are rationally
realted to a legitimate state interest and do
not deny equal protection of the laws to
non-residents.

It “ff
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Tlie judgment below is, accordingly,
AFFIRMED.

LITTLEJOHN. CJ.. and NESS. J,, con-
cur.

GREGORY and CHANDLER. JJ,, concur
in dissenting opinion.

GREGORY, Justice (dissenting):

I dissent. | would hold the Statute [S.C.
Code Ann. § 1I-3.V-1520(D)(d) (Cum.Supp.
1984) 1 unconstitutional as a violation of
equal protection under the State and Feder-
al Constitutions.

The disputed section is in conflict with
the entire Procurement Code [S.C.Code
Ann.-§ 11-85-10, et seq. (Cum.Supp.1984) ].
One of the purposes of the Code is to
require competition and fairness in pro-
curement procedures.  S.C.Code Ann.
§ 11-35-20(c) and (e) (Cum.Supp.1984).
Furthermore, the system is designed to
maximize economy in the use of state
funds. Section 11-35-20(f). To allow the
preference of the disputed section to stand
is to ignore the basic premise of the Code,
thereby increasing the burden on the state
treasury and all taxpayers to favor a small
select group of South Carolina residents.

Under equal protection, the classification
must bear a reasonable relation to the leg-
islative purpose.
S.C. Family Farm Dee. Authority. 279
S.C. 316, 306 S.E.2d 606 (1983). Section
11-35-1520(9)(d) not only fails to meet the
reasonable relationship test, but is also in
direct conflict with the express legislative
purposes of the Procurement Code. Sec-
tion 11-35-20.

I would reverse.

State ex ret. Medloek v.

CHANDLER. J., concurs.
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Jeffrey Hiram ANDERS. Respondent,
V.

Victoria Labell Watt
ANDERS. Appellant.

No. 22333.
Supreme Court of South Carolina.

Heard April 10, 1985.
Decided May 23, 1985.

Husband petitioned for a divorce on
grounds of adultery, and wife petitioned
for a divorce on grounds of physical cruel-
ty. The Family Court, GreenvilleCounty,
Larry R. Patterson, J., granted divorce to
husband, awarded him custody of children,
and distributed marital assets. Wife ap-
pealed, The Supreme Court held that: (11
circumstantial evidence was sufficient to
support finding of adultery; (2) there was
therefore no-error in refusing wife’s peti-
tion for a divorce; and (3) award of custody
and distribution of property was within
judge's discretion.

Affirmed.

Gregory, J.. dissented and filed opin-
ion.

1. Divorce e=129(9)

Either circumstantial or direct evi-
dence, or a combination of the two, may be
sufficient to prove adultery as grounds for
a divorce.

2. Divorce ¢=129(9)

Circumstantial evidence that wife,
while separated from husband, may have
spent lengthy period of time in the eariy
morning hours with another man in his
apartment was sufficient to support find-
ing of adultery as grounds for husband’s
petition for divorce.

3. Divorce <5=150.2

Where evidence was sufficient to sup-
port granting of divorce to husband on
grounds of adultery and divorce was grant-
ed on that ground, trial court did not err in
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tated 151 A.L.R. 781, 790.
tual Insurance Company V. Jones, 344 Mo.
932, 130 S.W.2d 945, 125 A.L.R. 1149 (1939).
annotated in 125 A.L.R. 1173, at 1132, it
was said that an insurance adjuster should
not state or act upon his own opinion as to
the legal rights of the insured. Steps taken
against the unauthorized practice of law
are not primarily for the protection of at-
torneys but for the protection of the public
from potential injury resulting from re-
liance on laymen for the performance of
acts requiring the training, knowledge, and
responsibility of a licensed attorney. Her-
man v. Prudence Mutual Casualty Compa-

ny, 41 1ll.2d 468, 244 N.E.2d 809 (1969).

We, therefore, find an underlying reason
why the adjuster would not authorize the
contractor to proceed but required Moewes
to do that. He was ignorant about materi-
almen's liens and not in a position to give
Moewes any advice in that regard; and, if
he had, he might have unlawfully engaged
in the practice of law.

In Liberty Mu-

In white v. Hartford Casualty Company,
La.App., 297 So.2d 744 (1974), it was hcid
that a lay adjuster has no duty to advise
claimants of the law, citing Green v. Grain
Dealers Mutual Insurance Company, La.
App., 144 So.2d 685 (1962), where it was
said a simple inquiry to a Louisiana lawyer
would have avoided the difficulty. In the
case now before us, it is undisputed that
Moewes and the adjuster were equally igno-
rant of the law of materialmen's lions.
There was certainly no evidence that
Moewes was deliberately or even, as the
basis for an action, constructively lulled
into any sense of security. In smith v. City
of Dallas, Tex.Civ.App., 425 S.W.2d 467

cudistances of this case, is tinder no duty to
give an insured the legal advice she claims
should have been given.

Affirmed.

N runer<bitv>

GALESBURG CONSTRUCTION COMPA-
NY. INC. OF WYOMING, Plaintiff.

V.

The BOARD OF TRUSTEES OF MEMO-
RIAL HOSPITAL OF CONVERSE
COUNTY, Defendant.

No. 5607.
Supreme Court of Wyoming.

.March 9, 1982.

A constitutional question was reserved
from the District Court of Converse Coun-
ty, William A. Taylor, J., as to whether
statute giving preference to residents on
public contracts was unconstitutional. The
Supreme Court, Raper, J., held that: (1)
statute as applied to nonresident corpora-
tion did not warrant strict scrutiny analysis,
because resident corporation was not a
member of a suspect classification, and be-
cause the fundamental rights of interstate
travel and the right to vote do not extend
to a corporation; (2) as applied to nonresi-
dent corporation bidding on public contract,
statute was not unconstitutional as viola-
tive of the equal protection clause of the

(1968) it was held an adjuster was under no Fourteenth Amendment, because the pur-

duty in adjusting a claim to interpret for
the claimant a notice provision of the city
charter, of which he was not even aware, or
even advise claimant to employ an attor-
ney; his duty was to investigate and at-
tempt to settle claims for the insurance
company. That is all that the insurance
adjuster here was doing.

We conclude and hold that an adjuster
foe an insurance company, under the cir-

pose of the statute, that is, to encourage
local industry, was a legitimate state inter-
est, and because the statute as drawn was
rationally related to the advancement of
that interest; and (3) argument by nonresi-
dent corporation that statute should be de-
clared unconstitutional on a public policy
basis would not be considered.

Question answered.
Rooney, J., dissented and filed opinion.
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1 Constitutional Law <>43(1, 3)

When presented with a constitutionally
based challenge to a statute, the Supreme
Court presumes the statute to be constitu-
tional unless the party mounting the chal-
lenge proves otherwise; any doubt in the
matter must be resolved in favor of the
statute's constitutionality.

2. Appeal and Error =318

A constitutional question reserved to
the Supreme Court from the district court
is too important to be answered at random
and it will not be answered unless fully
presented and argued.

3. Constitutional Law >213.1(2)

“Strict scrutiny,” which is used when
the statute in question employs a suspect
classification or traverses a fundamental
right, requires that before the statute can
be upheld, the reviewing court must find
that the statute serves some compelling
state interest and that it is narrowly drawn
S0 as to not unnecessarily interfere with a
fundamental right or use a suspect classifi-
cation. U.S.C.A.Const.Amends. 5, 14.

4. Constitutional Law >225.4

Statute providing that public contracts
shall be let, if advertisement for bids is not
required, to a resident of the state, and that
if advertisement for bids is required the
contract shall be let to the responsible resi-
dent making the lowest bid if such resi-
dent’s bid is not more than five percent
higher than that of the lowest responsible
nonresident bidder, did not warrant strict
scrutiny analysis as applied to nonresident
corporation challenging its constitutionality
under the equal protection clause of the
Fourteenth Amendment, because resident
corporation was not a member of a suspect
classification, and because the fundamental
rights of interstate travel and the right to
vote do not extend to corporations. W.S.
1977, § 9-8-4302, U.S.C.A.Const.Amends. 3.
14.

5 Courts >89

Opinions of the Attorney General con-
struing statutes are entitled to weight, par-
ticularly when they have been weathered
by time and where the legislature has failed

over a long period to make any change in
the .statute following its interpretation by
the Attorney General.

(> Constitutional Law >225.4
Puhlic Contracts > 2

As applied to nonresident corporation
bidding on public contract, statute provid-
ing that a public contract shall be let, if
advertisement for bids is not required, to a
resident of the state, and that if advertise-
ment for bids is required the contract will
be let to the res|>onsible resident making
the lowest bid if such resident’s bid is not
more than five percent higher than that of
the lowest rcsjionsible nonresident bidder,
was not unconstitutional as violative of the
equal protection clause of the Fourteenth
Amendment, because the purpose of the
statute, that is, to encourage local industry,
was a legitimate state interest, and because
the statute as drawn was rationally related
to the advancement of that interest. U.S.C.
A.Const.Amend. 14; W.S.1977, § 9-3-302.

7. Constitutional Law > 38

Public policy is not a basis for declaring
a statute unconstitutional.

8. Constitutional Law >70.3(14)

Argument by nonresident corporation
bidding on public contract that statute giv-
ing preference on public contracts to resi-
dents should be declared unconstitutional
on a public policy basis would not be con-
sidered, because the legislature had an-
nounced the public policy with regard to the
statute. W.S.1977, § 9-8-302.

Don W. Riske, Andrews. Andrews &
Riske, P. C. (argued), Cheyenne, for plain-
tiff.

Steven F. Freudenlhal, Atty. Gen., Bruce
A. Salzburg, Senior Asst. Atty. Gen. (ar-
gued), and I. Vincent Case, Jr.. Douglas,
for defendant.

Before ROSE. C. J., and RAPER, THOM-
AS. ROONEY and BROWN. JJ.

RAPER. Justice
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RAPER, Justice.

We are presented in this ease with a
reserved question pursuant to § 1-13-101,
W.S.1977.1 The question set out in plain-
tiff’s brief is whether § 9-8-302, W.S.1977,
violates Art. 1. § 0, of the Wyoming Consti-
tution,Z Art. 1, § 3, of the Wyoming Consti-
tution 3and § 1 of the Fourteenth Amend-
ment to the United States Constitution.4
The questioned statute, § 9-3-302, supra
provides;

“Whenever a contract is let by the state,

or any department thereof, or any coun-

ty, city, town, school district, high school
district, or other public corporation of the
state for the erection, construction, alter-
ation, or repair of any public building, or
other public structure, or for making any
addition thereto, or for any public work
or improvements, such contract shall lie
let, if advertisement for bids is not re-
quired, to a resident of the state. If
advertisement for bids is required the
contract shall be let to the responsible
resident making the lowest bid if such
resident's bid is not more than five per-

1 Section 1-13-101 W.S.1977:
“When an important and difficult constitu-
tional ?uestlon arises in a proceeding pend-
mgh before the district court on motion of
gither party or upon his own motion the
judge of the district court may cause the
question to be reserved and sent to the su-
preme court for its decision.”

2. Atticle I, § 6. Wyoming Constitution;

"No person shall be deprived of life, liberty
or property without due process of law."

3. Atticle I, 5 3 Wyoming Constitution:

"Since equality in the enjoyment of natural
and civil rights is only made sure through
political equality, the laws of this state affect-
Ing the political rights and privileges of its
citizens shall be without distinction of race,
color, sex, or any circumstance or condition
whatsoever other than individual tncompe-
tency, or unworthiness duly ascertained by a
court of competent jurisdiction."

4 Section 1of the Fourteenth Amendment to
the United States Constitution:
"All persons bom or naturalized in the Unit-
ed States and subject to the jurisdiction
thereof, are citizens of the United States and
of the State wherein they reside. No State
shall make or enforce any law which shall
abridge the privileges or immunities of em-

eunt (52r) higher than that of the lowest
responsible nonresident bidder."

We shall uphold the statute.

On June 1. 1981, Galesburg Construction
Company (Galesburg) was issued its Certifi-
cate of Incorporation liv the Secretary of
Stale for the State of Wyoming. In Juiy of
that year, the Board of Trustees of Memori-
al Hospital of Converse County (Hospital)
announced bidding would be held for a con-
struction project in Douglas. Galesburg
submitted a bid on the project to the Hospi-
tal. On August 27, 19S1, the bids were
opened and it was discovered that Gales-
burg was the lowest bidder for the project.
However, on September 14, 1981, the Hospi-
tal informed Galesburg that, since it did not
qualify as a "resident” of the state of Wyo-
ming, as that term is defined in ®9-8-301,
W.S.1977,5and because its bid was not more
than five percent lower than the lowest
resident bidder under § 9-8-302, supra, it
would not be awarded the project.

On September 23, 1981, Galesburg filed
suit seeking to have § 9-8-302 as applied to

zens of the United States; nor shall any State
deprive any person of life, liberty, or proper-
ty. without due process of law; "nor deny to
any person within its jurisdiction the equal
protection of the laws." o
Article i. § 34 Wyoming Constitution is the
Wyoming version of the right to equal protec-

tion:
"All laws of a general nature shall have a
uniform operation." o
Washakie County School District Number One
V. Herschler, infra.

5. Section 9-8-301, W.S.1977,

"As used in this act (8§ 9-8-301 to 9-8-304.
9-8-308) the word 'resident’ means any.dper
son who shall have been a bona fide resident
of the state for one (1) year or more immedi-
ately prior to bidding upon the contract: a
par.tnersh|F or association, each member of
which shall have been a bona fide resident of
the state for one (1) year or more immediate-
ly prior to bidding upon the contract; a cor-
Poranon which has been organized under the
aws of the state of Wyoming and has been tu
existence therein tor olne_gl) year or more
immediately prior to bidding upon the con-
tract and which has its principal office and
place of business within the state of Wyo-
ming."
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it declared unconstitutional.1 On October 7,
1931, the parties and the Wyoming Attor-
ney General entered into a stipulation set-
ting forth the uncontroverted facts and re-
questing that Lhe question of the statute's
constitutionality he reserved to this court.
Pursuant to that request, the district judge
filed his findings of fact and ordered that
the constitutional question be reserved,
The district court fully complied with the
rule that all preliminary matters including
factual questions must first he disposed of
before the supreme court will consider a
reserved constitutional question. State w.
Rosachi, Wyo., 549 P.2d 318 (1976).

[1]1 When presented with a constitution-
ally based challenge to a statute, this court
presumes the statute to be constitutional
unless the party mounting the challenge
proves otherwise. Nickelson v. People,
Wyo., 607 P.2d 904 (1980). This is because
there exists a strong presumption in favor
of constitutionality.  Sorenson v. Stale,
Wyo., 604 P.2d 1031 (1979). Any doubt in
the matter must be resolved in favor of the
statute's constitutionality. W ashakie Coun-
ty School District Number One v. Her-
schler, Wyo,, 606 P.2d 310 (1980), cert, de-
nied 449 U.S. 824, 101 S.Ct. 86, 66 L.Ed.2d
28. Thus, before we will strike down a
statute we must find that it clearly violates
one of the principles of our state and na-
tional constitutions by which we arc bound.
When there is a transgression of either of
those documents, we must not and will not
hesitate to declare the legislative enactment
invalid. Washakie County School District
Number One v. Herschler, supra.

[2] Though Galesburg stated the ques-
tion for us in terms which included chal-

0. Gtalesburg’s complaint staled in pertinent
part:
“11 W.S. 9-6-302 on its face and as ap-
plied to the Plaintiff by the Defendant:

"a. violates Article 1 Section 6 of the
Constitution of the State of Wyoming by de-
priving the Plaintiff of its property rights
without due process of law;

(Ml PACIFIC REPORTER, 2d SERIES

icnges based ujsui Art. 1, §§ 3 and 6 of the
Wyoming Constitution, these provisions
were not argued as authority in the brief,
anti, in fact, were not mentioned other than
in the statement of the issues. A constitu-
tional question reserved to the supreme
court from the district court is too impor-
tant to be gnswered at random and it will
not be answered unless fully presented and
argued. Salt Creek Transportation Compa-
ny v. Public Service Commission, 37 Wyo.
4SS. 263 P. 621 (1928). The real crux of
Galesburg's challenge can be found in the
two-tiered equal protection-due process
analysis which has been developed by the
United States Supreme Court in connection
with the Fourteenth Amendment, supra.
Galesburg has argued that under such an
approach 8§ 9-8-302, supra, must fall.

[3] The test for determining whether a

legislative enactment passes muster under
an equal-protcction or due-process challenge
exists on two levels. The decision as to
which level of scrutiny should be employed
has often been as important as the actual
application of the test. Strict scrutiny,
which requires a much more rigorous exam-
ination, is used when the statute in question
employs a suspect classification or traverses
a fundamental right. Under strict scrutiny,
before the statute can be upheld, the re-
viewing court must find that the statute
serves some compelling state interest and
that it is narrowly drawn so as to not
unnecessarily interfere with a fundamental
right or use a suspect classification. Was-
hakie County School District Number One
v. Herschler, supra.

Under a lower level of scrutiny, the re-
viewing court must merely determine
whether the statute serves a legitimate
state interest. If so, all that is required is
that the statute be rationally related to the
advanceme H of that interest. Unless these

"b. violates the Plaintiffs due process and
equal protection guarantees under Section |,
Amendment 14 to the Constitution of the
United Stales: o , ,
~"c, creates a classification which arbitrar-
ily discriminates against the Plaintiff without
any rational relationship to a legitimate state
interest."
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conditions are shown not to exist, the stat-
ute must he upheld.
School District Number One V. Herschler,
supra./

Washakie County

[4] Galesburg argues that we should

evaluate the constitutionality of § 9-8-302,
supra, with strict scrutiny. It supports this
position by string citing other cases in
which durational residency requirements
were subjected to strict scrutiny. However,
Galesburg failed to carefully consider why
each of those cases deserved the higher
level of scrutiny.8

In each of the cited cases either a funda-
mental right or a suspect classification was
implicated. The fundamental rights gener-
ally found injured by durational residency
requirements in those cases were the right
of interstate travel and the right to vole.
Dunn v. Blumstein, 405 U.S. 330, 92 S.Ct.
995, 31 L.Ed.2d 274 (1972); shapiro v.
Thompson, 394 U.S. 618, 89 S.Ct. 1322, 22
L.Ed.2d 600 (1960); state v. Vvan Don,
Alaska, 502 P.2d 453 (1972); Jarmel v, Put-
nam, 179 Colo. 215, 499 P.2d 603 (1972);
Delgiorno v. Huisman, WYyo., 498 P.2d 1246
(1972). These fundamental rights have
never been extended to corporations under
the Fourteenth Amendment. In fact, the
language in the Amendment seemingly ex-
cludes corporations by referring to ‘[a]ll
persons born or naturalized in the Urited
States." Corporations are fictitious entities
incapable of being born (in a biological
sense), voting, or traveling. They do not
possess those fundamental rights.

7. There have heen some indication® a third
leve| may exist for gender-hased classifications.
Craig v."Boren, 429 U.S. 190. 97 S.Ct. 451 30
L.Ed.2d 397 ﬁ1976), i.e., "must serve important
?Iovernmenta objectives and must be substan-
t,|a|Iy related to ‘achievement of thos“ objec-
ives.”

8 Not all the cases cited were right on paint.
One. Yorkv. State, 53 Hawaii 557, 498 P.2d 644
(1972), found a three-year residency require-
ment for public employment not fo require
strict scrutiny; however, the court struck it
down anyway using only the rationally-related
test. _Another case cited not belonging here
was Toomer v. Witsell, 334 U.S. 385, 68 S.Ct.
1156, 92 L.Ed. 1460 (1948). That case was

Neither can we accept that Galesburg is a
member of a suspect classification. Such
status is usually only awarded to racial and
nationality minorities, victims of invidious
discrimination. McLaughlin v. Florida, 379
U.S. 184. 192. 35 S.Ct. 233. 288. 13 L.Ed.2d
222 (1964). There is nothing in the record
showing Galesburg to belong to such a mi-
nority. Further, such status has never been
given to corporations since the Fourteenth
Amendment was designed to protect people
not business organizations.  Accordingly
the statute as applied to Galesburg does not
warrant strict scrutiny, and thus we must
employ the lower level of scrutiny.

v

[5,6] The recognized testing criteria to
determine whether a state statute violates
equal protection rights under the rational-
basis standard are summarized in Morey V.
Douci, 354 U.S. 457.463-464, 77 S.Ct. 1344.1
L.Ed.2d 1485 (1957):

“*1L The equal protection clause of the
Fourteenth Amendment does not take
from the State the power to classify in
the adoption of police laws, but admits of
the exercise of a wide scope of discretion
in that regard, and avoids what is done
only when it is without any reasonable
basis and therefore is purely arbitrary.
2. A classification having some reasona-
ble basis does not offend against that
clause merely because it is not made with
mathematical nicety or because in prac-
tice it results in some inequality. 3.
When the classification in such a law is

decided on the hasis of the Pr|V||e(_1e and Immu-
nities Clause. However, that clause, which
protects citizens of one state in regards to ac-
tivities in_another state, is not involved here
because Galesburg is a W\/Commg corporation
trying to do business in Wyoming. We also
can find_no support for Galesburg’s position in
Ravco Construction ComBany Inc. v. Vorsan-
er, 397 F.Supp. 1106 (ED Atk1975). It held
the statute in question discriminatory as to
both domestic and foreign contractors and ap-
plied a strict construction test because of its
criminal sanctions for violations. It did not
hold that a proper preference may not be al-
lowed and in fact intimated it could.
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called in question, if any state of facts
reasonably can be conceived that would
sustain it, the existence of that state of
facts at the time the law was enacted
must be assumed. 4. One who assails
the classification in such a law must carry
the burden of showing that it does not
rest #pon any reasonable basis, but is
essentially arbitrary.” [Citation.]"

Viewing the statute, as it is applied to
Galesburg, under the lower level of scruti-
ny, we must determine whether the statute
serves a legitimate state interest and
whether it is rationally related to the ad-
vancement of that interest. Previously it
has been said that the purpose of § 9-8-
302, supra, was "to encourage local indus-
try." Opinions, Attorney General of Wyo-
ming, No. 49, June 24, 1963, at page 240.9
We agree that this appears to have been the
legislature's likely intent. We further hold
that this i3 definitely a legitimate state
interest.  Accordingly, the only question
left is whether the statute as drawn is
rationally related to the advancement of
this state interest. We hold that it is.

3y giving Wyoming corporationsl) a
handicap in bidding on public contracts, the
statute in essence increases the likelihood
that a Wyoming corporation will be award-
ed the contract. When contracts are
awarded to Wyoming corporations, as op-
posed to out-of-state corporations, local in-
dustry is encouraged. This contributes to,
strengthens, and stabilizes the state and

9. Opinions of the Attorney General construing
statutes are entitled to “weight, particularly
when they have been weathered by time and
where the legislature has failed over a long
period to make any chan%e in a statute follow-
Ing its interpretation by the Attorner General.
Such acquiescence is worthy of careful consid-
eration in an inquiry into the intent of that
hody. S?hool Districts Nos. 2 3 6 9and 10
Carmpbell County v. Cook, Wyo.. 424 P.2d 751
(1967). That construction has stood for nearly
fwenty years.

10, We note that Galeshurg’s challen?e in this
case is to 5 9~q -302 supra. No challenge was
made to § 9-U--301, supra, which definesa Wy-
oming corporation as one havmngeen incorpo-
rated” in Wyoming for more than one year.
Thus, we need not evaluate the one-year re-
quirement.

(Ml PACIFIC REPORTER, 2d .SERIES

local economy—ihu primary interest is that
of the public. Equitable Shipyards. Inc. V.
sl:ite, 93 Wash.2d 465. fill P.2d 396 (1980).
A benefit to a particular person, be it corpo-
rate or natural, is only incidental and not
lethal to constitutionality. The money pay-
able under the contract is more likely to
remain within the slate, and enhance the
tax base of state and local government.”
Therefore, we conclude that, as applied to
Galesburg, the statute does not run afoul of
the Fourteenth Amendment.

Galesburg has failed to carry its burden
that the statute is essentially arbitrary.

[7,8] The remaining portion of Gales-
burg's argument is to the effect that we
should declare the statute unconstitutional
on a public policy basis. As stated earlier,
we have no authority to overturn statutes
enacted by the legislature merely because
we believe that they are against public poli-
cy. The legislature announces public policy
by its enactments. Statutes are entitled to
a presumption of constitutionality unless
the challenging party clearly establishes
that constitutional principles are violated by
the statute. Public policy is not a basis for
declaring a statute unconstitutional. Wis-
dom or expediency of statutes is for the
legislature and not the courts. Denny v.
stevens, 52 Wyo. 253, 75 P.2d 378, 113
A.L.R. 1337 (1938). Courts must not usurp
or encroach upon the legislative function.

U. Arizona has a statute which specifically
grants a 5% preference to contractors who
ave paid county and state taxes for two suc-
cessive years previous to making the bid. In
Schrey v. Allison Steel Mfg. Co., 75 Ariz. 282
255 P24 604 (1953). the statute was held con-
stitutional as not discriminatory in that the
Ie%|s|ature had a right to believe and it may be
a Tact that the interests of the state and the
olitical subdivisions would be better served.
he taxes reguwement was held to be a reason-
able test to determine the responsibility of the
bidder. We note that 59-8-302, supra, the
Wyoming statute belngb questioned, requires
thé the contract must be let to a responsible
idder.
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Clicas. Wyo., W1 P.Ud74r.

Kennedy v. State, Wvo, 559 P.2d 1014
(1977), We only consider public policy
when the constitution or statutes have not
spoken. The legislature bus announced the
public policy in this'instance. Accordingly,
we cannot consider Galesburg’s argument.

We hold that, as applied to Galesburg,
s 9-8-302, supra, is constitutional.

Returned to the district court, reserved
constitutional question argued, answered.

ROONEY, Justice, dissenting.

Although | agree that there is a definite
state interest in encouraging local industry,
I cannot agree that such encouragement
results from a statute which prevents a
person who has been a resident of the state
for many years from bidding on construc-
tion of a public building contract, without
penalty, simply because he exercised his
privilege to do business as a corporation
within the year previous to the bid. Ac-
cepting all of the law cited in the majority
opinion, | cannot find either a “legitimate
state interest” or a "reasonable/rational
basis for giving a preference to A, who has
lived in Wyoming for two years and makes
his bid on construction of a public building
as an individual, over B, who has lived in
Wyoming for thirty years but makes his bid
under the name of a corporation wholly
owned by him but incorporated only a
month prior to the bid.

That exact situation can result from the
majority holding. The statute, then, would
have an arbitrary and capricious application
and would be violative of all of the consti-
tutional provisions set forth in the question
here reserved to us by the district court:

“IT IS THEREFORE ORDERED, AD-

JUDGED AND DECREED that the fol-

lowing specific constitutional question be,

and the same hereby is, reserved and sent
to the Wyoming Supreme Court for its
decision:

Section 9-3-301. W.8.1977. provides:

"As used in this act (§§ 9-8-301 to 9-8-304,
3-8-303 the word 'resident’ means any per-
sonwhoshall have been a bona fide reSident
of the state for one (1) year or more immedi-
ately prior to bidding upon the contract; a
pa(tnersh|F or association, each member of
which shall have been a bona fide resident of

"WHETHER W.S. 9-j-302, WHICH
STATES:

"““Whenever a contract is let by the
slate, or any department thereof, or
any county, city, town, schooi district,
high school district, or other public cor-
poration of the state for the erection,
construction, alteration, or repair of
any public building, or other public
structure, or for making any addition
thereto, or for any public work or im-
provements, such contract shall be let,
if advertisement for bids is not re-
quired, to a resident of the state. If
advertisement for bids is required the
contract shall be let to the responsible
resident making the lowest bid if such
resident’s bid is not more than five
percent (5") higher than that of the
lowest responsible nonresident bidder.’

"VIOLATES ARTICLE I, SECTION 6.
OF THE WYOMING CONSTITU-
TION, AND/OR ARTICLE 1 SEC-
TION 3. OF THE WYOMING CON-
STITUTION AND/OR SECTION 10F
THE FOURTEENTH AMENDMENT
TO THE UNITED STATES CONSTI-
TUTION."

It may be contended that | am assuming
a fact not present—that the record does not
reflect the plaintiff’s stockholders to have
been Wyoming residents for an extended
period prior to incorporation. But the ma-
jority opinion makes a like assumption.
The record does not reflect that such stock-
holders were not long-time residents of Wy-
oming. If this fact were necessary to re-
soive the constitutional question, the matter
would not be ripe for answer to a reserved
question. state v. Rosachi, Wyo., 549 P.2d
318 (1976). However, the intent of the leg-
islature as indicated by the iegislative h.'3to-
ty of 5 9-8-301, W.3.19771was to preclude

the state for one tl) year or more immediate-
ly prior to bidding upon the contract: a cor-
Foranon which has been organized under the
aws of the state of Wyoming and has been in
existence therein for one (1) year or more
immediately prior to bidding' upon the con-
tract and which has its principal office and
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a long-time resident from bidding on con-
struction of a public building contract,
without penally, through a wholly-owned
corporation within a year after its incorpo-
ration. The' following amendment to
changes in § 9-8-301 was accepted on the
House’s second reading of the file in 1961,
but was struck on the third reading:

"At the end of the last sentence strike
the period insert a semi-colon and the
following language: ‘provided, however,
that any corporation formed by persons
who are bona fide residents of the State
for one year or more immediately prior to
bidding upon a contract and the corporate*
stock of which is owned in full by such
hona fide residents shall be included
within the meaning of the word "resi-
dent".'" Digest of Journals, 36th Legis-
lature, p. 65 (1961).

Legislative intent may be determined
through legislative history. Saffels v. Bun-
nett, Wyo., 630 P.2d 505 (1981); Sanches v.
Sanches, Wyo., 626 P.2d 61 (1981).

It may also be contended that the re-
served question concerns an inquiry about
§ 9-8-302, W.S.1977* and that we should
not consider the constitutionality of § 9-8-
301, W.S.1977. Such contention overlooks
the fact that § 9-8-301 defines the terms
used in 8§ 9-8-302. The meaning and legis-
lative intent as expressed in § 9-8-302 can-
not be ascertained without reference to the
validity of 8§ 9-8-301. Whether or not
8 9-&-302 is violative of the Constitutions
depends upon the language thereof as
defined by § 9-8-301. The word "resi-
dent™" as used in § 9-8-302 makes the appli-
cation of the section unconstitutional. Sec-
tion 9-8-301 must be examined to deter-
mine the constitutionality of § 9-8-302.
They must be considered pari mater/a.

"It is a fundamental principle of statuto-
ry construction that to ascertain the
meaning of a given law all statutes relat-
ing to the same subject or having the

place of business within the state of Wyo-
ming."
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same general purpose shall 'e read in
connection with it as constituting one
law. They must be construed in harmo-
ny, else the law of the Slate would con-
sist of disjoinietl ami unharmonious parts
with a conflicting and confusing result.
Stringer v. Board of County
Commissioners of Big Horn County,
Wyo.. 347 P.2d 197, 200 (1959). See
Kuntz v. Kinne, Wyo., 395 P.2d 236
(1964); Brinugar v. Clark, Wyo., 371 P.2d
62 (1962).

* o o

Although upholding a state tax exemp-
tion for nonresidents on merchandise held
in storage, the United States Supreme
Court said, in applying the rational-basis
test:

[Tjhere is a point beyond which
the State cannot go without violating the
Equal Protection Clause. The State must
proceed upon a rational basis and may
not resort to a classification that is palpa-
bly arbitrary. The rule often has been
stated to be that the classification 'must
rest upon some ground of difference hav-
ing a fair and substantial relation to the
object of the legislation.'" * * *" Allied
Stores of Ohio, Inc. v. Bowers, 358 US.
522, 527, 79 S.Ct. 437, 441, 3 L.Ed.2d 4S0
(1959). Sec York v. State, 53 Hawaii 557,
498 P.2d 644 (1972).

I am not here addressing the reasonable-
ness of the 5 percent figure vis-a-vis 4
percent, 1 percent, 25 percent, 65 percent,
etc.,—nor did the majority opinion—nor did
the stipulation of facts upon which was
based the finding of facts in the couri'
order. And | am not here addressing the
constitutionality of the statute as it might
pertain to a penalty applicable only to actu-
al nonresident persons or entities. | note in
this connection, however, that an arbitrary
classification has been held to exist in a
statute prohibiting employment of aliens on
public works. Purdy <€Fitzpatrick v. Statu,

.. Section 9-8-302. W.S.1977. is quoted it) the
question as reserved, supra.
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71 Cal.2d 566, 79 Cal.Rptr. 77. 456 P.2d 645
(1969). See Tor.to Takahashi v. Fish and
Gan)e commission. 334 U.S. 410, 63 S.Ct.
1138, 92 L.Ed. 1473 (1943).

I would answer the reserved question by
holding the statute unconstitutional in Je-
nying equa‘ protection to some persons to
which it is applicable, i.e., those long-time

v. BOARD OF TRUSTEES  Wyo. 7,,

Wi P.CAT-Jj

Wyoming residents who have chosen to do
business as a corporation within a year pro-
vious to the bids referred to in the statute.

t° 5 1" WeWIERSU0
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93 Wash.2d 465
EQUITABLE SHIPYARDS.
INC., Appellant,

V.

The STATE of Washington, By and
Through its DEPARTMENT OF
TRANSPORTATION and the Wash-
ington State Transportation Commis-
sion, Respondent,

V.

MARINE POWER & EQUIPMENT
CO., Intervenor.

No. 46330.

Supreme Court of Washington,
En Banc.

May 8, 1980.

Action was brought by foreign ship-
builder complaining that State Transporta-
tion Commission acted arbitrarily and capri-
ciously in awarding ferry construction con-
tract to domestic shipbuilder and additional-
ly challenging constitutionality of statute
limiting review of Commission’s administra-
tive decision, constitutionality of bidding
preference statute, and construction of that
statute. The Superior Court, Thurston
County, Gerry L. Alexander, J., rejected
challenges, and the case came before the
Supreme Court on certification from the
Court of Appeals. The Supreme Court,
Hicks. J., held that: (1) rational relation
existed between purposes of statute estab-
lishing bidding preference for domestic
shipbuilders and its classification of in-state
and out-of-state shipbuilding firms, and
thus bidding preference statute did not vio-
late equal protection guarantees; (2) early
hearing provision was not invalid under due
process clause, particularly where foreign
shipbuilder was previously given opportuni-
ty to be heard at an open public meeting
and its appeal was heard approximately one
month after it was filed; (3) Commission
did not violate Open Public Meetings Act;
and (4) States method of evaluating pro-
posal, by aggregating bid, life cycle cost
and 6% preference impact for each proposal
to determine most advantageous proposal,
was correct.

Affirmed.
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1 Public Contracts ¢=6

Primary purpose of public bidding is to
benefit taxpayers by procuring best work or
material at lowest price practicable: a sec-
ondary purpose is to provide bidders with
fair forum for award of public contracts.

2. Administrative Law and Procedure
c=7G0, 763

When applying arbitrary and capricious
standard of review, reviewing court does
not substitute its judgment for that of
agency and, where there is room for two
opinions, action is not arbitrary or capri-
cious if exercised honestly and upon due
consideration even if reviewing court be-
lieves erroneous conclusion was reached;
when contracts are to be awarded on terms
“most advantageous to" or "in the best
interest of" the state, discretion in making
award may be even somewhat broader.

3. States ¢=98

Arbitrary or capricious review standard
provided by statute, which states that upon
appeal from award of ferry contract, court
may affirm decision of State Transporta-
tion Commission or it may reverse decision
if it determines that action of Commission
was arbitrary or capricious, does not include
constitutional review. West's RCWA 47.-
60.650(6)(b).

4. Declaratory Judgment <5=204

Statute which provides that, on appeal
from award of ferry construction contract,
court may affirm decision of State Trans-
portation Commission or it may reverse
Commission's decision if Commission's ac-
tion was arbitrary or capricious, does not
divest court of jurisdiction to hear constitu-
tional challenges under Declaratory Judg-
ment Act, West’s RCWA 7.2-1.010 et seq.,
47.60.650(6)(b).

5. Constitutional Law 0=213.1(1)

Strict scrutiny is appropriate when
statutory classification is based on suspect
category or infringes upon fundamental
right. West's RCWA Const. Art. 1, 9
U.S.C.A.Const. Amend. 14.
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fi. Constitutional Law 0=210(2)

Foreign shipbuilder, which could he
designated a "foreign corporation,” was not
an "alien" for purposes of equal protection
analysis since in context of suspect catego-
ries, alienage refers to non-Uniled States
citizenship. West's RCWA Const. Art. 1, §
12; U.S.C.A.Const. Amend. 14.

See publication Words and Phrases
for other judicial constructions and
definitions.

7. Constitutional Law ¢=225.4

Bidding preference statute, which fa-
vors domestic shipbuilders over foreign
shipbuilders for purposes of procuring ferry
construction contracts, was most closely al-
lied with economic legislation, thus requir-
ing only rational basis scrutiny to determine
if it violated equal protection. West's
RCWA 47.60.670; U.S.C.A.Const. Amend.
14.

8. Constitutional Law ¢=213.1(2)

Rational basis inquiry applicable to
equal protection challenge involves test
whether classification applies alike to all
members within designated class, whether
some basis in reality exists for reasonably
distinguishing between those within and
without designated class, and whether clas-
sification has rational relation to purpose of
challenged statute. U.S.C.A.Const. Amend.
14,

9. Constitutional Law <s=48(l)

There is strong presumption of consti-
tutionality in economic acts of legislature
and burden of refutation is on challenger.

10. Constitutional Law <5=225.4
Public Contracts ¢c=2

Rational relation exists between pur-
poses of bidding preference statute, which
favors domestic shipbuilders over foreign
shipbuilders for purposes of procuring ferry
construction contracts, and its classification
of in-state and out-of-state shipbuilding
firms, and thus preference statute does not
violate equal protection  guarantees.
West’s RCWA 47.60.670; Wests RCWA
Const. Art. 1. § 12; U.S.C.A.Const. Amend.
14.

11. Statutes <5=79(2)

Under constitutional prohibition of spe-
cial law that grants corporate |>owers or
privileges, a special law is one which arbi-
trarily separates some person, place or
thing from those upon which it would oth-
erwise operate and focuses upon what law
excludes; if nothing is excluded that should
be included, the law is general enactment
and when only limitation is legitimate clas-
sification of law’s objects, it is a general
law. Wests RCWA Const. Art. 2. § 28,
subd. 6.

12. Statutes ¢=79(2)

Bidding preference statute, which re-
lated to particular bidders for ferry con-
struction contracts as a class and not partic-
ular bidders of a class, did not separate out
a particular person or entity for special
treatment, and thus did not represent “spe-
cial law" granting corporate powers or priv-
ileges in violation of the Constitution.
West's RCWA 47.60.670; Wests RCWA
Const. Art. 2, § 28, subd. 6.

See publication Words and Phrases
for other judicial constructions and
definitions.

13. Records ¢=30

State Transportation Commission’s re-
fusal to disclose plans and specifications of
one competitor to another in connection
with award of ferry construction contract
was not arbitrary and capricious where for-
eign shipbuilder made no allegation that
Commission failed to give identical infor-
mation to both competitors, where foreign
shipbuilder obtained access to plans and
specifications under court order and took
full advantage of that access, and where it
demonstrated no prejudice from Commis-
sion’s refusal to allow it to review plans and
specifications earlier. West's RCWA 42.17.-
250-42.17,340, 42.17.270.
14. States c=98

Action of State Transportation Com-
mission in considering proqualifiealion files
in connection with award of ferry construc-
tion contract to domestic shipbuilder was
pot arbitrary or capricious where, to extent
that certain commissioners may have inti-
mated some question concerning prequalifi-
cation criterion of financial responsibility,
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this did nut deflect focus of meetings,
where no prejudice resulted, und where af-
ter examination was permitted, foreign
shipbuilder did not identify any portion of
files as objectionable or inaccurate.

15. Constitutional Law ¢=62(5)

States <0=98

Statutory provision for hearing on ap-
peal within ten days after award of ferry
construction contract by State Transporta-
tion Commission did not violate separation
of powers doctrine where statute was con-
strued by trial court as directory, not man-
datory, and where trial ultimately was held
one month after appeal was filed and not
ten days as statute provided. Wests
RCWA 47.60.650(6)(b).

16. Constitutional Law e=276(2)

States c¢=98

Where hearing date set one month af-
ter award of ferry construction contract to
domestic shipbuilder by State Transporta-
tion Commission reflected conscientious ef-
fort by trial court to afford foreign ship-
builder a reasonable time to prepare, to
allow for and to hear and decide matters,
and still give some efficacy to statute which
provided 90-day limitation on proposals,
early hearing provision set by statute,
which called for hearing on appeal within
ten days, was not invalid under due process
clause, particularly since foreign shipbuilder
was previously afforded opportunity to be
heard at open public meeting. West's
RCWA  47.60.650(4)(i); U.S.C.A.Const.
Amends. 5, 14.

17. States c=98

Any independent examination by State
Transportation Commission of domestic
shipbuilder’s plans and specifications consti-
tuted neither “action” nor "meeting” under
Open Public Meetings Act, and thus Com-
mission, which took its “action” in awarding
ferry construction contract to domestic
rather than foreign shipbuilder in open puh-
lic meeting following presentation by both
firms, experts and the public, did not vio-
late the Act. West's RCWA 42.30.019,

42.30.020(3).
See publication Words and Phrases
for other judicial constructions and
definitions.

(il PACIFIC REPORTER, 2d SERIES

18. States 0=9S

Slate’s method of evaluating shipbuild-
er’s ferry construction proposal by aggre-
gating bid, life cycle costs and 6~ prefer-
ence for domestic shipbuilders for each pro-
posal to determine proposal most advanta-
geous to slate, rather than by determining
contract award solely by comparing vessel
price of the in-state proposal with vessel
price of out-of-state proposal as enhanced
by 670 preference penalty, constituted cor-
rect application of preference bidding stat-
ute. West’s RCWA 47.60.650(5, 6), 47.60.-
670.

Graham & Dunn, Charles S. Mullen, Seat-
tle, for appellant.

Slade Gorton, Atty. Gen., Thomas R. Gar-
lington, Sr., Atty. Gen., William G. Boland,
Asst. Atty. Gen., Olympia, for respondent.

Aiken, St. Louis & Siljed, Wallace Aiken,
Gregory L. Bertram, Seattle, for intervenor.

HICKS, Justice.

Equitable Shipyards, Inc., of New Orle-
ans (Equitable), complains that the State
Transportation Commission (Commission),
the directing entity of the Department of
Transportation (Department), acted arbi-
trarily and capriciously in awarding a ferry
construction contract to Marine Power &
Equipment Co., of Seattle (MP&E). Addi-
tionally, Equitable challenges: (1) the con-
stitutionality of a statute limiting review of
the Commission’s administrative decision;
(2) the constitutionality of a bidding prefer-
ence statute; and (3) the construction of
that statute. see RCW 47.60.650-.670.
The trial court rejected Equitable's chal-
lenges and the case is here upon certifica-
tion from Division Two of the Court of
Appeals. Equitable requests this court to
direct that it be awarded the contract; re-
mand to the trial court for further proceed-
ings; or remand to the Commission for
further proceedings. We affirm the trial
court.

In the course of thi3 opinion, for conve-
nience anti when appropriate, the Commis-
sion anti the Department will be collectively
referred to os the "State".
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In 1977, the* legislature authorized con-
struction of additional ferries through an
award of a construction contract to a ship-
builder. Laws of 1977, Ist Ex.Suss., ch. 160,
p. 610; RCW 47.60.650." The shipbuilder
was to be selected through a competitive
design-bidding procedure. Any firm desir-
ing to compete for the contract was re-
quired to prequalify as prescribed in RCW
47.60.660 before a bid or proposal would be
considered. August 1977, the Department
issued notice of intent to request proposals
for design and construction of ferry vessels.
By November 1977, seven shipyards had
prequalified, including MP&E and Equita-
ble.

Under RCW 47.60.650(4), a request for
proposals (RFP) for construction of six fer-
ry vessels was issued to prequalified firms.
The RFP required complete vessel design
specifications to be furnished and that the
ferries be delivered in 6-month intervals
from November 30, 1979 to May 30, 1982.
Basic requirements that the ferries must
meet to be considered were set forth in the
RFP.

Those to the RFP were authorized to
submit a base proposal and two alternates.
The RFP included copies of the forms the
Commission would use in evaluating propos-
als.

On or about December 30,1977, Equitable
and MP&E each submitted three proposals.
Under RCW 47.60.650(9), all proposals con-
stitute an offer and remain open for 90
days after submission. RCW 47.60.650(5)
provides for evaluation of proposals:

The [Commission] shall evaluate all
timely proposals for compli-
ance with the requirements specified in
the request for proposal, and, in addition,
shall estimate the operation and mainte-
nance costs of each firm's vessel design

After evaluation, the Commission was to
select the firm presenting the proposals
"most advantageous" to the state, taking
into consideration the RFP requirements
and the in-state preference provided in

. The powers and duties of the toll bridge au-
thority and highway department were transfer-

RCW 17.60.670. RCW 47.60.650(6). RCW
47.60,670 establishes a “preference" for
shipbuilding firms located in Washington,
“providing such bid or proposed price docs
not exceed by more than six percent the
lowest price proposal for a negotiated con-
tract or the lowest comparable bid of any
shipbuilding firm located outside the state
of Washington."

The Department retained a naval archi-
tect to assist in evaluating the proposals.
Evaluation meetings were held with each
shipbuilder on January 25, 1978. The naval
architect estimated the life cycle costs of
each proposal and issued a report dated
January 30, 1978. Based on this evaluation,
recommended ranking of six proposals was:

(1) MP&E Alternate A
(2) Equitable Alternate A
(3) MP&E Alternate B
(4) Equitable Alternate B
(5) MP&E Base proposal

(6) Equitable Base proposal (not in com-
pliance with RFP)

The rankings incorporated the 6 percent
out-of-state "penalty” preference.

The report and recommendation were
submitted to the Commission at an "ad-
journed regular meeting” on February 3,
1978. The Commission was responsible for
evaluating and selecting the proposal most
advantageous to the state. RCW 47.60.-
650(6)(a). By February 3rd all proposals
satisfied the RFP, except the Equitable
base proposal which was subsequently
brought into compliance on February 17th.

The commissioners heard from the naval
architect and representatives from both
shipyards. Both firms were then permitted
to submit additional information and pro-
vide their own evaluation of the proposals.
Equitable introduced a memorandum ob-
jecting to the application of the 6 percent
in-state preference. It also made repeated
requests to review the plans and specifica-
tions of MP&E. The requests were denied.

red to the Department of Transportation.
RCW 47.0103L
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Based on the additional information and
the shipyard's evaluations, the naval archi-
tect reevaluated the proposals in a report
dated February 17, 1978. The proposals
were ranked as follows:

PROPOSAL SINGLE VESSEL SINGLE VESSEL
PRICE” LIKE CYCLE
COST
MP&E A 5 17aMOW $-32,011,000
MP&E - B 17,237,000 32,162,000
Equitable - A 17.20S.UOII 3223)6.000 »
Equitable - Base 17.WU.000 32.660,000 1
Equitablc - B 17,316,000 32,730,000 «
MP&E - Base 17.553.000 33,013,000

* ir.-cr;>oralci 6 percent out-.»f-.tate "penally"
*e rsumtal to the nearest 51.000.

The Commission resumed its public meet-
ing on February 20,1978, hearing additional
testimony from both shipyards. February
21, the Commission selected MP&E alter-
nate A as the proposal most advantageous
to the state, ranking the remaining propos-
als in the order recommended in the naval
architect's report of February 17th.

February 27, 1978, Equitable filed notice
of appeal? in Thurston County Superior
Court under RCW 47.60.650(6)(b), which
provides in part:

The [Commission's] decision shall be con-

clusive unless appeal therefrom shall be

taken by an aggrieved firm to the superi-
or court of Thurston county within five
days after receiving notice of the [Com-
mission's] final decision. The appeal shall
be heard summarily within ten days after
the same is taken and on five day3 notice
thereof to the [Commission], The court
shall hear any such appeal on the admin-
istrative record which was before the

2 Accordmcq to Eqsunabl_e's notice of appeal in
Thurston County Superior Court, it filed a de-
flartatofrwudgment action in the Western Dis-
ric
mta,b?e Shipyards. Inc. v. Bulley, No. C78-125.
Equitable noted this contemporaneous federal
ﬁroceedmg and expressly reserved "the n%h_t to
ave all its constitutional claims and its claims
arising under Federal Statutes heard
and adjudicated” in federal court, The claims
were enumerated as tollows: (1) violation ot
the commerce clause (U.S.Const. art. |, <]8%;
2) deprivation of due process (Fourteent

mendment): EB) deprivation of equal protec-

tion (Fourteenth Amendment): gl) apridgment
of privileges and immunities; (5) .
Equitables civil rights: (6) granting of special

ashington on February 24, 1978 eq-

violation of

Gil PACIFIC REPORTER, 2d SERIES

[Commission]. Thu court may affirm Ihu

decision of the [Commission] or it may

reverse the decision if it determines the

action of the [Commission] is arbitrary or

capricious.
By consent of all parties, MP&E intervened
in the proceedings. In its original notice of
appeal, Equitable alleged that the Commis-
sion acted arbitrarily and capriciously by:
(1) incorrectly applying the 6 percent pref-
erence: (2) violating the Open Public Meet-
ings Act: and (2) violating the public rec-
ords act.

March 3, 1978, in the trial court hearing,
it was agreed the State would not enter
into a contract with MP&E until motions
had been heard. At a March 10th hearing,
Equitable moved to obtain: (1) plans and
specifications of MP&E; (2) prequalifica-
tion files; and (3) all matters and docu-
ments considered by the commissioners.

" The plans submitted by both shipyards
had previously been placed in escrow. The
State and MP&E resisted disclosure, assert-
ing a protected proprietary interest. The
trial court ruled that the plans and specifi-
cations were part of the record and permit-
ted inspection under court supervision.

Regarding the prequalification files, the
trial court ruled that the issue of prequalifi-
cation was not presently reviewable. Un-
der the prequalification process of RCW
47.G0.660, Equitable, MP&E, and five other
firms had been deemed prequalified. The
trial court noted that the firms were enti-
tled to rely on that determination and to
proceed with preparation of proposals.2

Frivile%es_and immunities not belonging equal-
y to all citizens .aid corporaiions; creatmg
special law Frantmg corporate powers an
privileges. A though the record on appeal con-
tains no copy of the federal complaint, appar-
ently that action alleges state as well as federal
constitutional infractions. The federal :nse is
pending.

3. RCW 47130660 provides an independent ap-
peal process by which an "agPrJeved party"
may obtain review of ﬁrequa|f|cat|on. We
need not determine whether Equitable had the
right to challenge the prequalification of anoth-
er "bidder" under this statute.
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Equitable asserted that the financial abil-
ity of MP&E (a prequalification criterion)
became an issue at the Commission hearing,
thus the file which evaluated such matters
was relevant. The trial court ruled that
financial data filed subsequent to the pre-
qualification determination would be re-
viewed in camera; however, prequalifica-
tion was not at issue. Subsequently, on
March 21st, the court permitted Equitable
to examine MP&E's prequalification file.

Equitable’s "catchall® request for "all
matters and documents” was rejected at the
March 10th hearing as too general. Al-
though there was a general consensus be-
tween the court and the parties that the
allotted time for trial preparation might
prove inadequate, the court, noting the pro-
vision in RCW 47.60.650(6)(b) that "[t]he
appeal shall be heard summarily within ten
days," set trial for March 23rd (subsequent-
ly continued to March 27th). Equitable’s
motion to present expert testimony to inter-
pret or supplement the administrative rec-
ord was denied.

The trial court refused to entertain the
constitutional challenge because RCW 47.-
60.650(6)(b) limited the scope of review to a
determination of whether the action was
arbitrary or capricious. The court noted,
however, that the constitutional issue could
be raised in a declaratory judgment action.
March 27th, the trial began. On that date,
the issue of arbitrariness and capriciousness
was argued. The statutory interpretation
issue regarding proper application of the 6
percent preference was hearc the f.llowing
day, March 28th.

March 30th, the trial court e.ntcrad the
following conclusions of law: (1) the court

4. rive requirements were set forth for prequali-
fication: ‘adequate financial resources; neces-
sary experience. organization and technical
qualifications; abl|lt¥ to comg)ly with requwed
performance schedule; satisfactory record of
performance, integrity, judgment, and skills;
and otherwise quallfled and ellglble to con-
struct under %pphcable laws and regulations.
RCW 4

5 Other public bidding statutes authorize
awarding contracts to die "lowest responsible
bidder."” See. e..c, RCW 5212.110 (fire protec-

lacked the power and capacity to hear and
determine constitutional questions regard-
ing the application of the statute in the
instant proceeding because the court's juris-
diction was predicated solely on RCW. 47.-
H).6r0f6)(b); (2) the court lacked power in
this proceeding to determine if the State
violated the Open Public Meetings Act; (3)
under RCW 47.60, the court could not re-
ceive expert testimony to introduce facts
outside the administrative record or to ex-
plain the record; (4) Equitable was not
denied due process by being compelled to go
to trial on March 27th; (5) the State prop-
erly construed and applied the 6 percent
preference statute; and (6) based on the
administrative record, the selection of
MP&E was not arbitrary or capricious.

[11 The primary purpose of public bid-
ding is to benefit the taxpayers by procur-
ing the best work or material at the lowest
price practicable. Savage v. state, 75
Wash.2d 618, 621, 453 P.2d 613 (1969). A
secondary purpose of competitive bidding is
to provide bidders with a fair forum for the
award of public contracts. Gostovich .
West Richland, 75 Wash.2d 583, 587, 452
P.2d 737 (1969). See generally Comment,
Competitive Bidding— Public Construction
Contracts In The State of Washington, 39
Wash.L.Rev. 796 (1964).

The ferry procurement act, RCW 47.60.-
650-.670, contemplates a negotiated con-
tract with selection of the contractor based
upon competitive design proposals. The act
has several distinctive characteristics: (1)
provisions for prequalification;4 (2) solici-
tation of competitive design proposals; (3)
contract award to proposal "most advanta-
geous to state";5 (4) inclusion of three

tlon district); RCW 5603070 (sewer difrict):
RCW 43191911 (Bﬁate division of purchasing):
RCW 3523352 3221520 (cities and towns).
When bidding is tendered on plans and specifi-
cations submitted by the bidders, statutes per-
mit an award to the "best bldder submittin hIS
own plans and specifications.” See. e.g,
5308.130 Sport d|str|08 RCW 54040 O(p -
lic utility district); RCW 57.03.050 (water dis-
trict); RCW 7044140§gub||c hosp|tal district).
See’also RCW 8600.173 ("lowest and best re-
sponsible bidder").
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evaluation factors: vessel price, life cycle
costs, in-state preference; and (5) expedited
judicial review from award provided.

In a negotiated procurement procedure,
evaluation of proposals is more complex
than simply to ran!, bids. After discussion,
proposals may be modified, as in the instant
case. Factors other than bid price may be
used in selection, e. g., life cycle costs.

Equitable's most strenuous objections
seem directed to the constitutionality and
application of RCW 47.60.670, the prefer-
ence statute. Before reaching the constitu-
tional issue, however, we examine the trial
court’s determination that it had no juris-
diction to hear the constitutional claims in
this statutory review proceeding.

We begin by noting RCW 47.60.650(6)(b)
provides that upon appeal from the award
of the ferry contract, the court "may affirm
the decision of the [Commission] or it may
reverse the decision if it determines the
action of the [Commission] is arbitrary or
capricious.” Equitable argues: (1) the arbi-
trary or capricious standard includes consti-
tutional review; and (2) the arbitrary' or
capricious standard cannot derogate the
power of the court to decide constitutional
issues. We disagree as to (1) and agree a3
to (2).

Even so, in this case, general rules re-
garding appeals are qualified by legislative
concern for prompt resolution. See, e. g,
RCW 47.60.650(6)(b) (appeals shall be heard
“summarily” within 10 days). In this in-
stance, the necessity for prompt determina-
tion cannot be gainsaid in light of the limit-
ed life (90 days) of the submitted offers,
escalating costs, and the urgency of the
state’s ferry needs.

Arbitrary and capricious action has been
consistently defined by this court as “willful
and unreasoning action, without considera-
tion and in disregard of facts or circum-
stances." DuPont-Ford Lewis School Dist.
7 V. Bruno, 79 Wash.2d 736, 739, 489 P.2d
171 (1971). The arbitrary or capricious
standard has been applied to challenges to
bidding procedures even though there is no
statutory provision affording review. see,
e. g., Butler V. Federal Way School D'st.
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<210, 17 Wash.App. 238. 562 P.2d 271 (1977);
see also Savage v. State, supra (reviewed
for abuse of discretion).

[2,31 When applying the "arbitrary and
capricious” standard of review, a reviewing
court does not substitute its judgment for
that of the agency. Deaconess Hosp. W
State Highway Comm'n, 060 Wash.2d 378,
403 P.2d 54 (1965). Where there is room for
two opinions, action is not arbitrary or ca-
pricious if exercised honestly and upon due
consideration even if the reviewing court
believes an erroneous conclusion was
reached. DuPont-Ford Lewis School Dist. 7
v. Bruno, supra. When contracts are to be
awarded on terms "most advantageous to"
or "in the best interest of” the state, as in
this case, the discretion in making the
award may be even somewhat broader.
See 64 Am.Jur.2d. Public Works and Con-
tracts § 08 (1972). It does not seem to us
that a constitutional infirmity fits readily
within our concept of arbitrary or capri-
cious.

Further, in RCW 34.04.130(6), a section of
the administrative procedure act, the legis-
lature set forth the grounds for challenging
agency decisions. Arbitrary or capricious
and constitutional violation were listed as
distinct and separate bases upon which to
contest an agency ruling. We are reluc-
tant, therefore, to infer a legislative intent
to embrace constitutional challenges under
the rubric of arbitrary or capricious where
the legislature has indicated otherwise.
See, e. g., Butler V. Federal Way School
Dist. 210, supra. Nevertheless, we do not
believe that in this case the legislature im-
permissibly precluded judicial review of
constitutional questions.

[4] We agree with the trial court's ap-
praisal that the act does not divest courts of
jurisdiction to hear constitutional chal-
lenges. The declaratory judgment act,
RCW 7.24, was available for assertion of
such claims. Equitable was aware of the
preference provision no later than its recep-
tion of the RFP. As a prequalified firm
against whom the preference would oper-
ate, presumahlv it could have initiated a
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declaratory action at least as early as De-
cember 30, 1977, when it submitted its pro-
posals.

Nonetheless, knowing the rules. Equita-
ble chose to submit a proposal under those
rules and await a determination. When it
was not selected, Equitable then filed a
declaratory judgment action in federal dis-
trict court challenging the preference on
state and federal constitutional grounds.

In its original notice of appeal to Thur-
ston County Superior Court 3 days later,
however, Equitable failed to raise any con-
stitutional issues. Nevertheless, as the con-
stitutional issues were extensively briefed
and argued before this court, and in view of
the significance of the question, we will
consider the preference complaint.

CONSTITUTIONALITY OF
PREFERENCE STATUTE

Although its amended notice of appeal in
the Superior Court referred solely to state
constitutional provisions, Equitable now as-
serts an equal protection claim under the
Fourteenth Amendment. We have held the
federal equal protection clause and the
state privileges and immunities clause
(Const, art. 1, § 12) are substantially identi-
cal. oOlsen v. Delmore, 43 Wash.2d 545, 295
P.2d 324 (1956). While the State objects to
considering the equal protection claim as
not raised by Equitable in the trial court,
we believe the ipsue should be addressed.

In other contexts, the United States Su-
preme Court has stated that government,
like private individuals and businesses, “en-
joys the unrestricted power to produce its
own supplies, to determine those with
whom it will deal, and to fix the terms and
conditions upon which it will make needed
purchases." Perkins v. Lukens Steel Co.,
310 U.S. 113,127, 60 S.Ct. 869, 84 L.Ed. 1108
(1940). see also Heim v. Mccall, 239 U.S.
175, 191, 36 S.Ct. 78, 60 L.Ed. 206 (1915).

The State asserts that equal protection
guaranties are not applicable when the
state acta in its proprietary capacity us a
purchaser of goods. Relying on Heim, oth-
er state courts have upheld statutory in-
state purchasing preferences against both

equal protection ami commerce clause chal-
lenges. see, e. g, Denver v. Bossie, 83 Colo.
329, 266 P. 214 (1928) (“the state may buy
of whom it will"); Collins v.
Senaiobia Blank Book <€ Stationery Co., 115
Miss. 251, 76 So. 253 (1917) (rejecting equal
protection challenge to a statute prohibiting
slate contracting with nonresident bidders).

State ex rel.

While the vitality of the proprietary ra-
tionale is questioned from time to time, its
use continues. See Hughes v. Alexandria
Scrap Corp., 426 U.S. 794, 96 S.Ct. 2488, 49
L.Ed.2d 220 (1976) (invokes proprietary ra-
tionale to forego traditional commerce
clause analysis). In 1972, the Supreme
Court summarily affirmed a lower federal
court ruling which (1) distinguished state
purchases in its proprietary capacity from
other state functions, and (2) upheld a stat-
ute requiring in-state government printing
against commerce clause and equal protec
tion challenges. American Yearbook Co. v.
Askew, 339 F.Supp. 719 (M.D.Fla.)), affd,
409 U.S. 904, 93 S.Ct. 230, 34 L.Ed.2d 168
(1972). The district court in American
Yearbook Co. recognized the authority of
states to prescribe conditions under which
work of a public character will be per-
formed. V. Superior
Court, Maricopa County, 109 Ariz. 533, 514
P.2d 454 (1973).

In this case, we need not go so far as to
hold that because a contract is public and
requires expenditure of public funds the
legislature may, without reasonable basis,
grant a preference. Here, as later dis-
cussed, a reasonable basis exists for the
preference sufficient to withstand constitu-
tional attack.

See also Phoenix

Equitable next attempts, relying on its
out-of-state incorporation, to characterize
itself as an alien. It uses this premise to
assert that the preference statute's classifi-
cation of in-state and out-of-statc shipbuild-
ing firms is based upon a suspect class, i. e,
alienage. Therefore, the argument goes,
the statute must he subjected to the rigors
of strict scrutiny.

[5,6] It is true, strict scrutiny is appro-
priate when a classification is based on a
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suspect category or infringes upon a funda-
mental right. Nielson V. Washington State
Bar Assmn, 90 Wash.2d 818. 585 P.2d 1191
(197S); see generally L. Tribe, American
Constitutional Law § 16-22 (1978). It Is
also true, Equitable may be designated a
"foreign corporation”. Equitable, however,
is not an "alien" for purposes of equal pro-
tection analysis. In the context of suspect
categories, alienage refers to non-L'nited
States citizenship. Graham v. Richardson,
103 U.S. 365, 91 S.Ct. 1848, 29 L.Ed.2d 534
11971). Firtner, nonresidency and out-of-
stale citizenship have not been deemed sus-
pect classifications for equal protection pur-
poses. see generally L. Tribe, supra, § 6-33
at 411.

[7-9] We conclude the preference stat-
ute is most closely allied with economic
legislation requiring only rational basis
scrutiny. see Lynden Transp., Inc. V.
State, 532 P.2d 700 (Alaska 1975). The
rational basis inquiry involves a three-part
test: (1) Does the classification apply alike
to all members within the designated class?
(2) Doed some basis in reality exist for
reasonably distinguishing between those
within and without the designated class?
(3) Does the classification have a rational
relation to the purpose of the challenged
statute? vyakima County Deputy Sheriffs
Ass'n V. Board of Comm’s for Yakima
County, 92 Wash.2d 831, 601 P.2d 936
(1979). There is a strong presumption of
constitutionality in economic acts of the
legislature and the burden of refutation is
on the challenger. Aetna Life Ins. Co. V.
Washington Life & Disability Ins. Guar.
Ass'n, 83 Wash.2d 523, 528, 520 P.2d 162
(1974).

[10] In considering whether the classifi-
cation passes constitutional muster, we con-
sider the purposes of the challenged statute.
The plain object of the act is the procure-
ment of ferries. It provides a procedure
whereby public funds shall be expended for
a public purpose. The primary interest is
that of the public. An identifiable underly-
ing policy is that of granting a preference
to those who contribute to the economy
through construction activities within the

state. RCW 47.60.670, as we interpret it,
grants a preference for construeting vessels
within the state.

Ferry construction activities are exempt
from state sales tax ami use lax. Laws of
1977, 1st Ex.Suss., ch. 166, §§ 6, 7, pp. 616,
620, amending RCW 82.08.030 and 82.12.030.
Lost revenues from the tax exemption are
partially offset if the shipbuilding activities
occur within the state thereby generating
secondary economic activity. The lower
price preference partially compensates for
the revenue loss if the vessels are construct-
ed elsewhere. Finally, construction of fer-
ries within the state strengthens state and
local economies. Out-of-state construction
results in increased inspection costs and
greater potential for delay.

We are convinced that a rational relation
exists between the purposes of RCW 47.60.-
670 and its classifications of in-state and
out-of-state shipbuilding firms. see schrey
v. Allison Steel Mfg. Co., 75 Ariz. 282, 255
P.2d 604 (1953); cf. Lynden Transp., Inc. v.
state, supra (Strikes down classification
granting privilege to resident corporation
with principal office and majority of share-
holders in state). We find no violation of
equal protection guaranties.

[11,12] Equitable also asserts that RCW
47.60.670 is further constitutionally infirm
in that it represents a "special” law "grant-
ing corporate powers or privileges" in viola-
tion of Const, art. 2, § 28(6). Under this
constitutional prohibition, a special law is
one which arbitrarily separates some per-
son, place or thing from those upon which it
would otherwise operate. The focus is upon
what the law excludes. ymMcA v. Parish,
89 Wash. 495, 154 P. 785 (1916). If nothing
is excluded that should be included, the law
is a general enactment. When the only
limitation is a legitimate classification of
the law’s objects, it is a general law. Aetna
Life Ins. Co. v. Washington Life & Disabili-
ty Ins. Guar. Ass'n, supra. AS stated above,
in our viesv, the preference classification is
valid. Further, the preference statute re-
lates to particular bidders as a class and not
particular bidders of a class. Assuming Eg-
uitable has adequately raised and presented
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this assignment of error, RCW 47.60.070
does not separate out a particular person or
entity for special treatment and does not
fall within the proscription of the cited con-
stitutional provision.

PUBLIC RECORDS

[13] The certified administrative record
contains 77 items of evidence considered by
the Commission in its award of the con-
tract. Of those items, Equitable asserts
that the Commissions refusal to disclose
MP&E’s plans and specifications violated
the public records provisions in RCW 42.17.-
250-.340, and was therefore arbitrary and
capricious. Under the circumstances of this
case (a design/bid competition), we disagree
that the Commission’s refusal to disclose
the plans and specifications of one competi-
tor to another was arbitrary or capricious.

In any event, January 11, 1978, the plans
and specifications of both contending firms
were placed in escrow. After filing of the
appeal, the trial court ordered that the
plans be made available for inspection by
representatives of both shipyards. This or-
der was later modified to permit unrestrict-
ed use of the plans. Thus, Equitable had
access to the plans and specifications under
the court order and it took full advantage
of that access.

Equitable makes no allegation that the
Commission failed to give identical infor-
mation to both competitors. It demon-
strates no prejudice from the Commission’s
refusal to allow it to review the plans and
specifications earlier. The only authority it
cites for the proposition that a public agen-
cy seeking competitive design bids has a
duty to reveal the plans of one competitor
to another is RCW 42.17.270 (general provi-
sion authorizing inspection and copying of
public records).

In light of the foregoing, we deem it
unnecessary to construe the limits of RCW
42.17.270 in this instance. Suffice to say,
we do not find that the Commission's ac-
tions were either arbitrary or capricious at
the time.

PREQUALIFICATION FILES

[14] Equitable argues that the Commis-
sion acted arbitrarily in considering prcqua-
lification files and the trial court erred in
refusing to review the prequalification is-
-ue. To the extent certain commissioners
may have intimated some question concern-
ing a prequalification criterion (financial
responsibility.!, this did not deflect the focus
of the meetings. Even assuming that Equi-
table should have been granted access to
the prequalification file earlier, we fail to
see where prejudice resulted. The concern
about financial responsibility involved
MP«£E, not Equitable. Further, after ex-
amination was permitted, Equitable has yet
to identify any portion of the file as objec-
tionable or inaccurate. Again, the Commis-
sion’s action was not arbitrary or capricious.

EXPEDITED HEARING

[15] Equitable also asserts that the pro-
vision for a hearing on appeal within 10
days violates due process and separation of
powers doctrines. RCW 47.60.650(6)(b).
Inability to adequately prepare for the
hearing is the gravamen of Equitable’s
complaint. The trial court avoided an in-
terpretation which might have been found
to be an unconstitutional usurpation of ju-
dicial power. The court construed the stat-
ute as directory, not mandatory. The trial
ultimately was held 1 month after the ap-
peal was filed, not 10 days as the statute
provided. Thus, we find no violation of
separation of powers.

Under the circumstances, we aHo find no
violation of due process when the trial court
denied Equitable’s motion for continuance.
One case is cited for the alleged violation,
In re Petrie, 40 Wash.2d 809, 246 P.2d 465
(1952). It was there held, in a proceeding
to deprive a mother of parental rights that
serviee of a summons at 2 p. m. on a legal
holiday returnable the following day at 10
a. m. was insufficient time and constituted
denial of due process. Equitable asserts it
is in the same position as Petrie and since it
"was not afforded a meaningful opportuni-
ty to prepare, it was denied due process of
law.”
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[115] Thu hearing dale selected in this
instance reflected a conscientious effort by
the trial court to afford Equitable a reason-
able time to prepare, to allow the court to
hear and decide the matter and still give
some efficacy to RCW 47.60.650(4)(i) (00-
day limitation on proposals.!. Under the
circumstances, we are unable to conclude
that the early hearing provision is invalid
under the due process clau. a, particularly
where, as here, Equitable was previously
afforded an opportunity to be heard at an
open public meeting and its appeal was
heard approximately 1 month after it was
filed. cf. Lindsey v. Sormet, 405 U.S. 56,
92 S.Ct. 862, 31 L.Ed.2d 36 (1972). A
prompt and expeditious resolution of the
matter was in the best interest of an par-
ties.

OPEN PUBLIC MEETINGS ACT

[17] We recognize the statutory state-

ment of purpose in RCW 42.30.010, the
Open Public Meetings Act of 1971 (OPMA),
employs some of the strongest language
used in any legislation. see cathcart v,
Andersen, 85 Wash.2d 102, 530 P.2d 313
(1975). The trial court concluded that with-
in the scope of this statutory appeal it
lacked jurisdiction to determine whether
the Commission violated the OPMA. RCW
42.30. Regardless of the correctness of the
trial court’s view of its jurisdiction, Equita-
ble has neither alleged, argued nor demon-
strated that: (1) it was denied the right to
be present at the adjourned regular meet-
ings of the Commission: (2) it was denied
the right to be heard during deliberations;
(3) a "secret” Commission meeting was
held; or (4) the Commission met impermis-
sibly in executive session. Equitable does
make some contention that the denial of
access of MP&E's plans and specifications
converted the meetings into violations of
the act because certain members of the
Commission independently and individually
examined the documents. We do not find
such independent examination, assuming it
occurred, to be violative of this act. Inde-
pendent separate examination of the docu-
ments constituted neither an "action" nor a
"meeting" under the act. see RCW 42.30.-

020(3) and (4). The Commission took its
"action™ in an open public meeting follow-
ing presentations by both firms, experts
and the public.

APPLICATION OF PREFERENCE
STATUTE

[18] Equitable's final assignment of er-

ror relat<s not to the constitutionality of
the preference statute as discussed earlier,
but to its application. The trial court re-
jected Equitable’s interpretation, and we
affirm. At issue are (1) the evaluation and
selection process set forth in RCW 47.60.-
650(5) and (6), and (2) the application of the
6 percent preference under RCW 47.60.670.

Conflicting interpretation results, de-
pending upon which statute is focused upon.
Equitable construes RCW 47.60.670, a single
sentence statute, as a mandatory directive
to award the construction contract to an
in-state shipyard unless the out-of-state
competitor’s bid plus preference penalty is
less than the bid of the in-state firm. It is
Equitable's contention that the contract
award is to be determined solely by compar-
ing the vessel price of the best in-state
proposal with the vessel price of the out-of-
state proposal as enhanced by the 6 percent
preference penalty. Equitable asserts that
life cycle cost evaluation is to be used only
in selecting the most advantageous in-state
proposal for the final comparison with the
out-of-state proposal. Accordingly, Equita-
ble argues life cycle costs are of no concern
to it as an out-of-state firm, and such costs
are not to be considered in making a selec-
tion between in-state and out-of-state com-
petitors.

The State, on the other hand, construes
RCW 47.60.650(6) to be the contract
“award" statute. Under that construction,
the bid, life cycle costs and 6 percent pref-
erence impact for each proposal are aggre-
gated to determine the proposal most ad-
vantageous to the State. RCW 47.60.650(6)
refers to the preference statute only to
obtain the “measure” (6 percent) of the
preference. Parenthetically, we note that
the State's construction was known to Equi-
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table from the beginning, as ii was set
forth in the RFP.

It is our function to effectuate the objec-
tive or intent of the legislature. Amliurn v.
Daly, 31 Wash.2d 241. 245, 501 P.2d 173
(1972).  Equitable’s interpretation limits
consideration of life cycle costs to selecting
the most advantageous in-state proposal.
To so read the statute is to disregard the
general language of RCW 47.60.650, which
does not differentiate between in-state and
out-of-state proposals for purposes of evalu-
ation based upon price preference and life
cycle costs. Since this section may not be
rendered superfluous (Taylor v. Redmond,
39 Wash.2d 315, 571 P.2d 1388 (1977), when
it is read and given effect with RCW 47.60.-
670, we find the State’s method of evaluat-
ing the proposal and awarding tne contract
to be correct.

Affirmed.

UTTER, C. J., and STAFFORD. ROSEL-
LINI, WRIGHT, BRACHTENBACH. HOR-
OWITZ, DOLLIVER and WILLIAMS. JJ.,
concur.
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93 Wash.2d 553
The STATE of Washington, Respondent,

V.
Antonio Rodriguez PONCE, Petitioner.

The STATE of Washington, Respondent,
V.
Heriberto OZUNA, Petitioner.
No. 45897.

Supreme Court of Washington,
En Banc.

May 15. 1980.

The Superior Court, Walla County,
James B. Mitchell. J.. found that motorists

were habitual traffic offenders, and sus-
pended right of each to drive for five years,
and they appealed. The Court of Appeals,
21 Wash.App. 277. 584 P.2d 482, affirmed,
and petition for review was granted. The
Supreme Court. Hicks, J.. held that: (1)
wheie no actual imprisonment was imposed
for any of the traffic convictions sustained
by defendant in habitual traffic proceed-
ings, there was no constitutional violation
by failure to advise indigent defendant of
his right to counsel, and (2) traffic convic-
tion which was constitutionally invalid for
failure of accused, who was imprisoned, to
have counsel may not be considered in sub-
sequent traffic offender proceeding anil
such conviction is void and subject to collat-
eral attack.

Affirmed as to one petitioner and re-
versed as to other petitioner.

Brachtenbach, J., filed opinion concur-
ring in part and dissenting in part in which
Williams, Wright, and Rosellini, JJ., con-
curred.

Jerome M. Johnson, J. pro tern., filed
opinion concurring in part and dissenting in
part.

1. Criminal Law <*=641.2

Where no actual imprisonment was im-
posed for any of the traffic convictions sus-
tained by defendant in habitual traffic of-
fender proceeding, there was no constitu-
tional violation by failure to advise indigent
defendant of his right to counsel. West's
RCWA 46.20.342, 46.52.020, 46.61.500, 46.-
61.515, 46.61.520, 46.65.010 et seq., 46.65.-
020; JCrR 2.11(a), (a)(1); U.S.C.A.Const.
Amend. 6.

2. Criminal Law *=641.1

Under court rule, right, to counsel ex-
tends to any cause punishable by loss of
liberty. JCrR  2.11(a); U.S.C.A.Const.
Amend. 6.

3. Judgment *=>486(1)

Final judgment may be vacated during
collateral proceeding only by demonstrating
that it is void.
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State v. Knichten. 101 Arty.. 1SO. 117 I'2d
510 (1966i, cert. denied. 355 U.S. 1043, S7
S.C:. 7S4. 17 L.Ed. 2d 6S7 (19671

[6.7] The fact that Savoy was not

present during the replaying of the tapes is
not reversible error. lhistamante v. Hy-
man, 456 F.itl 26> |Oth Cir. I'CJi held
narrowly that in a capital case the defend-
ant’s right to he present in the courtroom
is constitutional and cannot he waived.
However, in less than a capital case it may
be harmless error. Therefore Savoy's ab-
sence during the replaying of the tape tails
under ‘he rule of State v. Bustamante, su-
pra and State v. Cufio, 12 Ariz.App. 461,
471 P.2d 763 (1970) holding that unless
prejudice is shown the error is harmless.
Xo prejudice was shown here.

Affirmed.

HAYS, C. J.,, CAMEROX, V. C. J.. and
STRUCK.MEYER, and HOLOHAX, JJ.
concur.

O 5111 irlICN.

109 Ariz. 333

CITY OF PHOENIX, a political subdivision
of tho State of Arizona, City of Mesa, a po-
litical subdivision of the State of Arizona,
and 2urn Engineers, a corporation, Peti-
tioners,

V.

Tho SUPERIOR COURT of the State of Ari-
zona IN AND FOR the COUNTY OF
MARICOPA and Maorris Rozar, judge there-
of, and M. M. Sundt Construction Co., an
Arizona corporation, Respondents.

No. 11094,

Supreme Court of Arizona,
In Rnnc.

Sept. 30. 1*173

Special action to prevent the enforce-
ment of the decision of Superior Court
which ordered the award of certain con-
struction contract by the city to certain

511 PACIFIC REPORTER, 2(1 SERIES

contractor. The Supreme Court, iloiohau.
J., held, inter alia, that the statute requir-
ing that a contract for public work which
would be paid from public funds be let to
contractor who has paid certain state and
county taxes in case a better bid from non-
qualified contractor is less than 5r7 lower
is not unconstitutional as denying equal
protection of the laws or as violating the
commerce clause of the Federal Constitu-
tion.

Relief sought denied.

1. Commerce C=54

Constitutional Law c=211

Municipal Corporations o=327

Statute providing, in letting of con-
tracts for expenditure of public funds, for
granting of 5% preference to contractors
who had paid county and state taxes for
two successive years immediately prior to
making of bid is not unconstitutional as vi-
olating the equal protection provision of
the Fourteenth Amendment and the com-
merce clause of the Federal Constitution.
A.R.S. § 34-241, subd. B; U.S.C.A.Const.
art. !, 85, cl. 3; Amend. 14.

2. Municipal Corporations o=336(1)

Proceeds of revenue bonds for con-
struction of water treatment plant to sup-
ply domestic water for city constituted
"public funds” within statute requiring a
5ro preference to be given in letting bids
on contracts for public work to be paid
from public funds in case of contractors
who have paid state and county taxes. A.
R.S. 88 9-521 et seq., 9-536, 34-241. subd. B.

See publication Words and Plirusus
for other judicial constructions and
definitions.

3. Statutes o=219(1)

Courts give great weight to opinions
of those charged with duty of administer-
ing the regulation of a pursuit involving
technical expertise.

4, Appeal and Error 0=1010.1(6)

The Supreme Court will not disturb
findings of trial court when supported bv
substantial evidence.
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5, Appeal and Error 0=842(2)
The Supreme Court is not liountl by
legal conclusions of trial court.

G Statutes 0=226

Since Arizona took statutes governing
contractors from California, California de-
cision interpreting such statutes is persua-
sive.

7. Licenses 0=11(5)

The purpose of statute licensing build-
ing contractors is to provide protection for
the public that contractors have requisite
skiil and ability to perform the required
work, A.R.S. § 32-1102, subds. 1, 2.

8. Licenses 0=11(5)

Both a general engineering contrac-
tor's license and a general building, heavy
construction license were required for con-
struction of water treatment plant, where
building would have not only water treat-
ment tanks but also offices, conference
room, laboratory, shop area and lunchroom.
A.R.S. § 32-1102, subds. 1, 2.

Joe R. Purcell, Phoenix City Atty. by
Patrick E. Burke, Asst. City Attv., Phoe-
nix, for petitioners City of Phoenix and
City of Mesa.

Monteleone & McCrory by Darrell P.
McCrory, Los Angeles, Cab, Hcibert Mal-
lamo, Phoenix, for petitioner Zurn Engi-
neers.

Lewis & Roca by John P. Frank and
Mary M. Schroeder, Phoenix, Robertson,
Mollov, Fickett & Jones by John F. Mol-
loy, Tucson, for respondent M. M, Sundt
Const. Co.

Mariscal, Weeks, Lehman & Whitten by
Phillip Weeks, Phoenix, for amicus curiae
Wittman Contracting Co.

HOLOHAX. Justice.

Petitioners City of Phoenix and Zurn
Engineers brought this Special Action to
prevent the enforcement of the decision of
the superior court which ordered the
award of a certain construction contract by
the City to Zurn Engineers set aside. Due

to the public importance of the questions
presented we accepted jurisdiction, denied
the request of the petitioners to set aside
the order of the trial court, approved the
findings of the superior court, and noted
that a written decision would foil aw in due
course.

The facts of the ease are that the City
of Phoenix advertised for bids for the con-
struction of the Yal Vista Water Treat-
ment Plant to supply domestic water for
the Cities of Phoenix and Mesa. The con-
struction, supervision, operation and main-
tenance of the piant arc to be within the
exclusive control of the City of Phoenix,
hut the cost is to be borne in a percentage
of S0% by the City of Phoenix and 20%
by the City of Mesa. Petitioner, Zurn En-
gineers, submitted the lowest bid, with re-
spondent, M. M. Sundt Construction Co.
having the next lowest hid. Sundt protest-
ed the bid of Zurn Engineers, hut the City
of Phoenix accepted the Zurn bid. Sundt
brought suit in the Superior Court of Mar-
icopa County to restrain the City from al-
lowing Zurn to proceed with the construc-
tion contract. Sundt also sought in the ac-
tion »0 compel the City to award the bid to
it as the lowest bidder under Arizona stat-
utes.

Various grounds were offered by Sundt
for invalidating the Zurn bid, but we need
only consider those relied on by the superi-
or court for its decision, namely, that
Sundt was the lowest responsible bidder
because A.R.S. § 34-241 allows a 5% pref-
erence in this case to Sundt, and that Zurn
did not have the proper contracting license
to construct the project.

A.R.S. §34-241, subsec. B reads:

“B. In awarding the contract for
work to be paid for from public funds,
bids of contractors who have satisfacto-
rily performed prior public contracts,
and who have paid state and county tax-
es within the state for not less than two
successive years immediately prior to
submitting a bid on a plant and equip-
ment such as is ordinarily required for
performance of the contract for which
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the bid is submitted, or oil other real or
personal property in the state equivalent
in value to such plant, shall be deemed a
better bid than the bid of a competing
contractor who has not paid such taxes,
whenever the bid of the competing con-
tractor is less than five per cent lower,
and the contractor making a bid, as pro-
vided by this section, which is deemed
the better bid, shall be awarded the con-
tract.”

[1] Petitioners do not contend that

Sundt does not qualify for the preference,
nor do they claim that Zurn Engineers
does qualify. Their contention is that the
S'/a preference is not applicable to the con-
struction contract at issue because the stat-
ute granting the preference is unconstitu-
tional as violating the equal protection pro-
visions (Amendment XI1V) and the com-
merce clause (Article 1, Section 8) of the
U. S. Constitution, and the contract in
question does not involve the expenditure of
public funds.

The "5% preference" statute was held
constitutional by this Court in Schrey v.
Allison Steel Mfg. Co., 75 Ariz. 282, 255
P.2d 604 (1953). The Court held that
there was a reasonable basis for the privi-
lege granted, and the statute provided a
classification which allowed not only a do-
mestic contractor but also a foreign one to
qualify. We continue to follow the hold-
ing in Scltrcy.

The constitutionality of a somewhat sim-
ilar type of statute has been upheld in
American Yearbook Company v. Askew,
339 F.Supp. 719, affirmed 409 U.S. 904, 93
S.Ct. 230, 34 L.Ed.2d 168 (1972) in which
the U. S. Supreme Court affirmed the de-
cision of a three-judge federal court which
upheld the constitutionality of a Florida
statute requiring all public printing of the
state to be done in the state. The Askcze
decision upholds the authority of the state
and its subdivisions to prescribe the condi-
tions under which work of a public charac-
ter will be done. The Askczv decision sup-
ports our holding in Schrcy.
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Petitioners urge that "public funds" are
not to be utilized :n the present case be-
caii'C the project is to lie financed by reve-
nue bonds issued pursuant in A.R.S. § 9-
521 et seq., and mic!i bonds are not a gen-
eral obligation of the City. A.R.S. jj 9-
526. Petitioner; argue that a revenue bond
financing plan cannot be considered as part
of pubiic funds because the proceeds from
the sale of revenue bonds are in effect
held in trust by the City for the specific
project: therefore they arc not owned by
the City.

As authority for their position petition-
ers have cited Cvr & Evans Contracting
Co. v. Graham, 2 Ariz.App, 196, 407 P,2d
3S5 (1966), in which the Court of Appeals
held that a street paving contract financed
through assessments and bonds pursuant to
A.R.S, 89-67! e: seq. was not one utilizing
"public funds" because the funds do not
equitably belong to the city but are trust
funds for the payment of the improve-
ments.

It must be r.oted that in Cyr the im-
provements did not involve the total city
but a district which might have had few
property owners. In this sense the funds
would not be used tor the public but for
the benefit of a few property owners of a
given improvement district of the city.

We need express no opinion as to the
holding in Cyr except to say that it is
clearly distinguishable from the present
case.

The funds in this case are held and to be
expended for the benefit of the entire pop-
ulation of the City. Even if we accept
the City's contention that the money is
held in trust for the project, it is ob-
vious that the project is for the benefit
of the public.

Since Board of Regents v. Sullivan, 45
Ariz. 245, 42 1\2d 619 11935) this Court
lias held that revenue bonds arc not subject
to the debt limitation of Section 5, Article
IX of the Arizona Constitution, A.R.S,
but the fact that such bond funds are not
subject to titc debt limitation does not
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mean that the funds arc not public. To
the contrary, in Humphrey v. City of
Phoenix, 55 Ariz. 374, 102 P.2tl 82 (1940),
this Court hold that the funds from reve-
nue bonds must lie expended for a public
purpose.

There is, of course, no question but that
the bond funds in this case are for a public
purpose—the construction of a water treat-
ment plant for the production of potable
water for the residents of the two cities.
The funds to pay for this project are held
by the City of Phoenix to discharge the
payment of a clearly public purpose, and
the fact that these funds arc pledged for a

particular purpose does not alter their
character as public funds. Louisville
Bridge Commission v, Louisville Trust Co.,
25S Ky. 346. SI S.\V.2d 894 (1935); Com-
monwealth v. Howard, Ky., 379 S.\V.2d
475 (1964); 63 Am.Jur.2d 394, Public
Funds, § 1

[2] We hold that expenditure of funds

for the construction of the project in this
case arc public funds for which the prefer-
ence provided in A.R.S. § 34-241, subsec.
B is applicable. Respondent Sundt being
entitled to the preference thereby becomes
the low bidder and entitled to be awarded
the contract.

The trial court ruled that Zurn Engi-
neers did not quality to construct the proj-
ect because it lacked tho proper license
from the Registrar of Contractors. Under
A.R.S. 8§ 34-241, subsec. A a bidder on
public works must be a duly licensed con-
tractor in this state or his bid cannot be
considered. Zurn Engineers holds a Class
A General Engineering contractor’s li-
cense. Respondent Sundt contended before
the trial court that an A license was not
sufficient to construct the project, and it
was necessary that, the contractor have
both a Class A and Class B General Build-
ing, Heavy Construction license.

The statute defining the two types of
contractors is A.R.S. § 32-1102, subsecs. 1
and 2. The principal distinction between

the types of contractors is that the general
building contractor builds structures for
the support, shelter and enclosure of per-
sons, animals, and chattels, and the general
engineering contractor builds fixed works
requiring specialized engineering knowl-
edge and skill. At first blush it would ap-
pear that a water treatment plant would
fall within the general engineering catego-
ry requiring a Class A license, but the evi-
dence discloses that there is an administra-
tion building to be constructed as part of
the project which is a multipurpose build-
ing. The building will have not only water
treatment tanks but also offices, confer-
ence room, laboratory, shop area, and
lunch room. It is clear that the building
will shelter and enclose persons and chat-
tels. The building will cost in excess of
one million dollars, and some 259c of tiic
structure is devoted to the administration
function of the treatment plant.

[3) The Registrar of Contractors is
charged with the duty of adopting rules
and regulations classifying contractors and
limiting their field and scope of operation.
A.R.S. § 32-1105, suhsec. A. In this case
two experts from the office of the Regis-
trar testified that both a Class A and Class
B license would be required before a con-
tractor could undertake construction of the
water treatment project. Courts give great
weight to the opinions of those charged
with the duty of administering the regula-
tion of a pursuit involving technical exper-
tise. Arnold Construction Company, Inc. v.
Arizona Board of Regents, 109 Ariz. 495,
512 P.2d 1229 (1973). The trial judge
ruled that two licenses were required to
construct the project, and, since Zurn did
not have a Class B license, he was not
qualified to perform the contract. A.R.S.
i 34-241, subsec. A.

[4,5] This Court wiil not disturb the
findings of the trial court when supported
by substantial evidence. Cantlay & Tanzo-
la. Inc. v. Senncr, 92 Ariz. 63, 373 I\2d
370 f19621. We are, of course, not bound
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by the It-tral conclusions. Combustion En-
gineering, inc. v. Arizona State Tax Com-
mission, 91 Ariz. 25d, 371 P.2d S/0 (1962).

[6] Petitioners argue that a contractor
holding a .Class A license is not limited to
construction of “fixed works.” citing Oddo
v. Meddc, 101 Cal.App.2d 575, 225 t’.2d 929
11951). Since we took our statutes govern-
ing contractors from California, such a
decision is persuasive. Respondents point
out that the Oddo case has been distin-
guished and may be limited to its particu-
lar facts. See Currie v, Stolowitz, 169
Cal.App.2d 810, 33S P.2d 208 (1959).

[7,8] The purpose of the licensing stat-

ute is to provide protection for the public
that contractors have the requisite skill and
ability to perform the required work. Ar-
nold Construction Company, Tnc. v. Arizo-
na Board of Regents, supra; Xorthen v.
Elledge, 72 Ariz. 166, 232 P.2d 111 (1951);
Miller v. Superior Court, 8 Ariz.App. 420,
446 P.2d 699 (1968). The statute, .#'.R.S. »
32-1102, makes a distinction between the
two major types of contractors, and we be-
lieve that it is an important one, especially
since the general building contractor is in-
esolved with structures which shelter and
enclose humans. The Registrar of Con-
tractors, by requiring two types of license
to accomplish this project, recognizes the
need for the contractor meeting both the
standards for fixed structures and for en-
closures for shelter of persons. The trial
court accepted this position, and we agree
that the position of the trial court and the
Registrar appear to be more in harmony
with the legislative intent to protect the
public in this area. We hold that both a
Class A and B license are required for
construction of the water treatment proj-
ect.

The relief sought' by petitioners in this
Special Action is denied.

HAYS, C. J.,, CAMERON, V. C.J,, and
STRUCKMEYER and LOCKWOOD, JJ.,
concur.
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Dallas RICHIE, Jr.. Petitioner,
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Harold CARDWELL. Warden, Respondent.
Nos. H-281-3 and H-671.

Sniirmm1l'onrt of Arizona.
In Italic.

Sept. 14, 1117*.

Proceeding on petitions for writs of
habeas corpus which were filed after ef-
fective date of rules on posttrial remedies
hut which related to criminal proceedings
commenced prior thereto. The Supreme
Court held that the petitions were subject
to the new rules since the filing of peti-
tions constituted a new action.

Petitions transferred.

L Criminal Law C=998(l)
Habeas Corpus C=|

Petition for writ of habeas corpus or
any other petition for postconviction relief
under rule is a new action commenced on
day it is filed. 17 A.R.S. Rules of Criminal
Procedure, rules 1.5, 32.1 et sen., 32.3, 32.-
4.

2. Habeas Corpus C=53

Petitions for writ of habeas corpus,
based on initial criminal proceedings com-
menced prior to date on which new rules
relating to posttrial remedies was effective,
were governed by the new rules where the
petitions were filed after such effective
date. 17 A.R.S. Rules of Crimir.nl Proce-
dure, rules 1.5, 32.1 et seq., 52.3, 32.4.

Andrew Milo Noble, Dallas Richie, Jr.,
in pro per.

Gary K. Nelson, Atty. Gen., Phoenix, for
respondents,
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