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Introduced: 3/17/88 5-2069A
Referred: Resources and Finance

Funding Information

General Fund $4,595,000

Other Funds -0-
$4,595,000

IN THE SENATE BY THE RESOURCES COMMITTEE
SENATE BILL NO. 493
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act making a special appropriation to the Alaska
Power Authority for construction of power lines 1In
the vicinity of Cantwelland McKinley Park; and
providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The sum of $4,595,000 is appropriated from the interest
earned on the principal of the Railbelt energy fund (AS 37.05.153) and
deposited into the general fund, to the Alaska Power Authority for con—
struction of power lines between Cantwell and McKinley Village; McKinley
Park and Carlo Creek; and Cantwell and Summit Airport.

* Sec. 2. The appropriation made by this Act 1 for capital projects
and 1s subject to AS 37.25.020.

* Sec. 3. This Act takes effect July 1, 1988.

SB0493a -1- SB 493
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Bannister
4/22/88
Original sponsor: Resources Committee
IN THE SENATE BY THE FINANCE COMMITTEE
CS FOR SENATE BILL NO. 494 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the salmon enhancement tax and to

salmon enhancement authorities; and providing for an
effective date."
BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 16.10.555 is amended to read:

Sec. 16.10.555. DISPOSAL OF PROPERTY ACQUIRED BY DEFAULT OR
FORECLOSURE. The Department of Commerce and Economic Development
shall dispose of property acquired through default or foreclosure of a
loan made under AS 16.10.500 - 16.10.560 [AS 16.10.500 - 16.10.620].
Disposal shall be made in a manner that serves the best interests of
the state, and may include the amortization of payments over a period
of years.

* Sec. 2. AS 43.76 1is amended by adding a new section toread:

Sec. 43.76.035. EXEMPTION. This chapter doesnot apply to
salmon harvested under a special harvest area entrypermit 1issued
under AS 16.43.400 to a regional association established under AS 16.-
10.380.

* Sec. 3. AS 16.10.600, 16.10.610, and 16.10.620 are repealed.

* Sec. 4. This Act takes effect i1mmediately under AS 01.10.070(c).

1- CSSB 494(Fin)



Senator Fred F. Zharoff recENEO 1N

Alaska State Legislature

RO. BOX 405. KODIAK. ALASKA 99615 1907) 486-5253
DURING SESSION:
P.O. BOX V, JUNEAU, ALASKA 93811 « (907) 465-3473 + 465-3474

DISTRICTN — -

ALASKA PENINSULA +« ALEUTIAN CHAIN « BRISTOL BAY +« KODIAK ISLAND « LAKE CLARKLAKE ILIAMNA « PRIBILOF ISLANDS « SHUMAGIN ISLANDS

MEVORANDUM

TO: Senator Rick Halford
0-Chairman
Senate Finance Committee

FROM: Senator Fred F. Z
DATE  April 18, 1988

RE: Senate Bill 494 - "An Act relating to the salmon enhancement rtax and
éoa ga?mon enhancement author e . and providing for an effective

| resp ectullz ﬂ]uest that SB 494 be schedulect heanncq bef ore tn
Senfate Financ ittee at . the commrttee? arliest convenience. t
comes b ore the committee, | res ect I%v re uest the preﬂ]aratron of a

committee  su strtute rnco]réo%raﬂ 9 attached endment. e amendment
removes all reference in 0 a one percent saimon enhancement tax.

Currentlg fgo]nFJ aquaculture assocratons — under state sat tes — have
the option o ing eeCthrc'hS mplement  two perﬁent| three ercen&

saimo enhancement taxes, which are ap prop rrate by f iIslature un
t e associations. There was some Interest rn Kodiak' o also%avrn the option

votrng or a one percent tax. The Kodiak Regional Aquacu ture ssoc ation,
however decided to Hroceed with an election foT a two] percent; T e on] g//

Berlrlzent option Is no longer needed. Accordingly, | wish 'to remove rt from t .
11, i

The remajnin sectrons f the bill were proposed by Sep. Lloyd Jones. The
? h g | E IOto rngona sa\ on enﬁaﬂcement(

redoe] ference |n state sta ute

torrtres %n exemJ) grona uacqure association sipecial harvest
areas from the salmon enhanc ment tax. The reglonal salmon enhancement
authority 1s a concePt currently In state statutes ‘that has never been used.
The regronal assoclations, suP port its removal. The attached Ietter rom thg
Southern. Southeast Regrona Aquaculture Assocratron provitles  backgroun
Information on this_ issue loecra arveqst areas are special “areas
esr nateﬂ bsy the Board of Frsheres In _which _ the re Oonal associations
harvest the surplus salmon returnrng to their t crlrtres and yse. the oroceeds
to cover operat, % costs. [ts see purposeless or the assocjations to pay a
tax on their saimon harvests when the tax will just be returned to them.

cc. Sen. Lloyd Jones



SOUTHERN SOUTHEAST REGIONAL
AQUACULTURE ASSOCIATION, INC.

1621 Tongass Ave., #103 Ketchikan, Alaska 99901
(907) 225-9605

Representative C.E. Swackhammer
Alaska State House of Representatives
P.0. Box 417

Soldotna, AK 99669

December 17, 1987

Dear Representative Swackhammer:

I recently received a copy of the memorandum to vyou from
legislative analyst, Brad Pierce, dated November 2, 1987
regarding the possibility of an -enhancement authority as a
long-term funding mechanism for Alaska®™s ocean ranching program.
Are you or do vyou know of anyone who will propose legislation
initiating a statewide salmon enhancement authority during the
1988 legislative session? | am writing to express the opposition
of the Southern Southeast Regional Aquaculture Association
(SSRAA) to any legislation that proposes a statewide salmon
enhancement authority.

SSRAA, along with the other major regional aquaculture
associations, jointly developed a position statement in 1987 on
the possible transfer of state fish hatcheries to regional
associations. This is still the position of~"SSRAA, and SSRAA
strongly encourages the stateto operate the FRED salmon
hatcheries using general funds ofthe state. |If the state salmon
hatcheries are providing an economic benefit to the residents of
Alaska beyond the cost of operating them, then the state should
continue to operate the facilities. |If, however, it is the view
of the legislature that it is not in the state"s best interest
to continue the operation of the FRED hatcheries, but if the
hatcheries provides a positive economic benefit to commercial
fishermen, then the option of having the regional aquaculture
associations operate the state hatcheries should be continued.

According to sec. 16.10.600 of the Alaska Statues and
Regulations for private nonprofit salmon hatcheries, a qualified
regional agquaculture association is given the authority to form
a regional salmon enhancement authority. There 1is no mention of
a statewide enhancement authority and the original legislative

PRIVATE NON PROFIT HATCHERIES



intent did not include state FRED hatcheries. It does not appear
appropriate for the FRED Division or legislature to pursue the
formation of an enhancement authority to encompass both the PNP
programs and the state FRED programs.

It is SSRAA®"s opinion that a statewide authority would not work
and would not be in the best interest of commercial fishermen.
The primary objection would be the loss of regional control
which is one of the reasons for the success of the regional

associations. In addition, it wouldcost the fishermen more

either through increased taxes or fees and they could receive
less benefit depending on where the funds were spent.
Furthermore, it would <create another bureaucracy with all the
associated inefficiencies. One of the primary reasons for the

success of the regional associations has been the motivation of
a private corporation and the effort of fishermen within the

region. The more the fishermen are removed from the critical
decisions which affect them, and the more the operational staff
is restricted from trying innovative techniques, the greater
will be the chance of failure, stagnation, and lack of

cooperation.

Why put the successful programs of the regional associations at
risk? Efforts should be pursued by the legislature to find
alternative funding for the FRED facilities without 1increasing
the tax burden on the commercial fishermen. They are already
paying their fair share compared to other industries in Alaska
through their permit fees, raw fish tax, vessel fuel tax,
landing tax, and enhancement  tax. If funds are not available
from the general fund, if the FRED hatcheries can not be
operated <cost effectively, and if there is no benefit to the
commercial fishermen through the transfer to the regional
associations, then tht best alternative 1is to shut them down.

SSRAA is encouraging all of the regional aquaculture
associations and commercial fishing organizations to oppose any
legislation which would create a statewide salmon enhancement

authority.

Sincerely,

Donald F. Amend
General Manager

cc: NSRAA SE Alaska Seine Boat Owners and Operators
CIAA Ketchikan Fishermen®s Association®"s
PWSAA Southeast Fish and Game Advisory Committees
KITAA Representative John Sund
UFA Representative Robin Taylor
ATA Representative Peter Goll
USAG Senator Lloyd Jones

Brian Allee, FRED Director
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STATE OF ALASKA BILL VERSION: SB 494
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Prepared by: steven E. Kettel
Income and Excise Audit Division
Department of Revenue

March 29, 1988

SB 494
Bill Analysis

Current law (AS 43.76) provides that upon approval by a qualified
regional acquaculture association, an optional two or three percent tax
will be levied on the value of salmon removed from or transferred within
the association boundary. There are currently four aquaculture
associations that have approved the salmon enhancement tax.

The tax is levied upon the limited entry permit holder, but
generally 1is collected by a fish processor and paid to the Department of
Revenue on a monthly basis. These funds are appropriated by the
Legislature to the aquaculture associations annually.

SB 494 provides a third optional tax rate - one percent. The
Department®s fiscal note does not attempt to forecast how many
associations will vote to reduce their tax rate. We assume that a new
region establishing the salmon enhancement tax may approve the lower rate.

Aquaculture Association Approved S.E.T. (yes, no) Rate
Southern Southeast yes 3%
Northern Southeast yes 3%
Prince William Sound yes 2%
Cook Inlet yes 2%
IMARPIK (Bristol Bay) no

Kodiak no



Introduced: 3/18/88 5-2t"8A
Referred: Resources and Finance

IN THE SENATE BY THE RESOURCES COMMITTEE
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SENATE BILL NO. 494

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to a one percent salmon enhancement

tax; and providing for an effective date."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section 1. AS 43.76 is amended by adding a new section to read:

Sec. 43.76.013. ONE PERCENT SALMON ENHANCEMENT TAX. () A
person holding a limited entry permit under AS 16.43 shall pay a
salmon enhancement tax at the rate of one percent of the value of
salmon, as defined in AS 43.75.140, that the person removes from the
state or transfers to a buyer in the stat<_. Tlv: buyer shall collect
the salmon enhancement tax at the time the salmon is acquired by the
buyer.

(b) A one percent salmon enhancement tax may only be levied or
collected under (a) of this section

(¢D) ina region designated by the commissioner of fish and
game for the purpose of salmon production under AS 16.10.375;

(2) if there exists in the region an association determined
by the commissioner of fish a.id game to be a qualified regional asso-
ciation under AS 16.10.380; and

(3) if the qualified regional association approves the one
percent salmon enhancement tax under AS 43.76.015.

Sec. 2. AS 43.76.015(b) 1is amended to read:

(b) The salmon enhancement tax 1is levied under AS 43.76.010"

[OR] 43.76.011, or 43.76.013 in a region on the effective date stated

on the ballot if

SB0494a -1- SB 494



(¢D) it is approved by a majority vote of the eligible
interim-use permit and entry permit holders voting in an election held
under this section in the region; and

(2) the election results are certified by the commissioner
of commerce and economic development.

* Sec. 3. AS 43.76.015(c) is amended to read:
(c) In conducting an election under this section, a qualified
regional association shall adopt the following procedures:

(1) The qualified regional association for the region shall
hold at least one public meeting not less than 30 days before the date
on which ballots must be postmarked to be counted in the -election to
explain the reason for the proposed salmon enhancement tax and to
explain the registration and voting procedure to be used in the &elec—
tion. The qualified regional association shall provide notice of the
meeting by

(A) mailing the notice to each eligible interim-use
permit and entry permit holder;

(B) posting the notice in at least three public places
in the region; and

(C) publishing the notice in at least one newspaper of
general circulation in the region at least once a week for two
consecutive weeks before the meeting.

(2) The qualified regional association shall mail two
ballots to each eligible interim-use permit and entry permit holder.
The first ballot shall be mailed not [NO] more than 45 days before the
date ballots must be postmarked to be counted in the election. The
second ballot shall be mailed not [NO] less than 15 days before the
date ballots must be postmarked to be counted in the election. The

qualified regional association shall adopt procedures to insure that

494 -2- SB0494a
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only one ballot from each eligible interim-use permit and entry pernmit
holder is counted in the election.

(3) The ballot shall

(A) indicate whether the election relates to a salmon
enhancement tax under AS 43.76.010" [OR] to a salmon enhancement
tax under AS 43.76.011, or to a salmon enhancement tax under

AS 43.76.013;

(B) ask the question whether the salmon enhancement
tax shall be levied;

(C) indicate the boundaries of the region in which the
salmon enhancement tax will be levied;

(D) provide an effective date for the levy of the
salmon enhancement tax; and

(E) indicate the date on which returned ballots must
be postmarked in order to be counted.

(4) The ballots shall be returned by mail and shall be
counted by the commissioner cf commerce and economic development or by
a person approved by the commissioner of commerce and economic de-
velopment.

Sec. 4. AS 43.76.020(a) 1is amended to read:

(a) The salmon enhancement tax levied under AS 43.76.010~ [OR]
43.76.011. or 43.76.013 may be terminated by the <commissioner of
revenue upon majority vote at an election held under AS 43.76.015 in
the region in which the salmon enhancement tax is levied.

Sec. 5. AS 43.76.025(a) 1is amended to read:

(a) A buyer who acquires fisheries resources that [WHICH] are
subject to the salmon enhancement tax imposed by AS 43.76.010" [OR]
43.76.011, or 43.76.013 shall collect the salmon enhancement tax at

the time of purchase, and shall remit the total salmon enhancement tax

SB0494a -3- SB 494



collected during each month to the department [DEPARTMENT OF REVENUE]
by the last day of the next month.
* Sec. 6. AS 43.76.028(a) 1is amended to read:

(a) The owner of salmon removed from the state is liable for
payment of the salmon enhancement tax imposed by AS 43.76.010~ [OR]
43.7c.0il, or 43.76.013 if, at the time the salmon are removed from
the state, the tax payable on the salmon has not been collected by a
buyer.

* Sec. 7. This Act takes effect immediately under AS 01.10.070(c).

494 -4- SB0494a



Offered: 4/14/88 5-2068B
Referred: Finance

Original sponsor: Resources Committee

IN THE SENATE BY THE RESOURCES COMMITTEE
CS FOR SENATE BILL NO. 494 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the salmon enhancement tax and to
salmon enhancement authorities; and providing for an
effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 16.10.555 1is amended to read:

Sec. 16.10.555. DISPOSAL OF PROPERTY ACQUIRED BY DEFAULT OR
FORECLOSURE. The Department of Commerce and Economic Development
shall dispose of property acquiree through default or foreclosure of a
loan made under AS 16.10.500 - 16.10.560 [AS 16.10.500 - 16.10.620].
Disposal shall be made in a manner that serves the best interests of
the state, and may include theamortization of payments over a period
of years.

* Sec. 2. AS 43.76 1is amended by adding a new section to read:

Sec. 43.76.013. ONE PERCENT SALMON ENHANCEMENT  TAX. (a) A
person holding a limited entrypermit under AS 16.43 shall pay a
salmon enhancement tax at the rate of one percent of the value of
salmon, as defined in AS 43.75.140, that the person removes from the
state or transfers to a buyer 1in the state. The buyer shall collect
the salmon enhancement tax at the time the salmon is acquired by the
buyer.

(b) A one percent salmon enhancement tax may only be levied or
collected under (a) of this section

(D) in a region designated by the commissioner of fish and

game for the purpose of salmon production under AS 16.10.375;

SB0494b -1- CSSB 494 (Res)



(2) if there exists in the region an association determined
by the commissioner of fish and game to be a qualified regional asso-—
ciation under AS 16.10.380; and

(3) if the qualified regional association approves the one
percent salmon enhancement tax under AS 43.76.015.

Sec. 3. AS 43.76.015(b) 1is amended to read:

(b) The salmon enhancement tax is levied wunder AS 43.76.010~7
[OR] 43.76.011, or 43.76.013 1in a regicn on the effective date stated
on the ballot if

(€D} it is approved by a majority vote of the eligible
interim-use permit and entry permit holders voting in an election held
under this section in the region; and

(2) the election results are certified by the commissioner
of commerce and economic development.

Sec. 4. AS 43.76.015(c) 1is amended to read:
(c) In conducting an election under this section, a qualified
regional association shall adopt the following procedures:

(1) The qualified regional association for the region shall
hold at least one public meeting not less than 30 dayshefore the date
on which ballots must be postmarked to becounted in theelection to
explain the reason for the proposed salmon enhancement tax and to
explain the registration and voting procedure to be used in the elec—
tion. The qualified regional association shall provide notice of the
meeting by

(A) mailing the notice to each eligible interim-use
permit and entry permit holder;

(B) posting the notice in at least three public places
in the region; and

(C) publishing the notice in at least one newspaper of

494 (Res) -2- SB0494b
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general circulation in the region at least once a week for two
consecutive weeks before the meeting.

(2) The qualified regional association shall mail two
uci lots to each eligible interim-use pex-mit and entry permit holder.
The first ballot shall be mailed not [NO] more than 45 days before the
date ballots must be postmarked to be counted in the election. The
sexond ballot shall be mailed not [NO] less than 15 days before the
date ballots must be postmarked to be counted in the election. The
qualified regional association shall adopt procedures to insure that
only one ballot from each eligible interim-use permit and entry permit
holder 1is counted in the election.

3) The ballot shall

(A) indicate whether the election relates to a salmon
enhancement tax under AS 43.76.010~ [OR] to a salmon enhancement
tax under AS 43.76.011, or to a salmon enhancement tax under
AS 43.76.013;

(B) ask the question whether the salmon enhancement
tax shall be levied;

(C) indicate the boundaries of the region in which the
salmon enht icement tax will be levied;

(D) provide an effective date for the levy of the
salmon enhancement tax; and

(E) indicate the date on which returned ballots must
be postmarked in order to be counted.

4 The ballots shall be returned by mail and shall be
counted by the commissioner of commerce and economic development or by
a person approved by the commissioner of commerce and economic de-
velopment.

* Sec. 5. AS 43.76.020(a) 1is amended to read:

SB0494b -3- CSSB 494 (Res)
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() The salmon enhancement tax levied under AS 43.76.010% [OR]
43.76.011" or 43.76.013 may be terminated by the commissioner of
revenue upon majority vote at an election held under AS 43.76.015 in
the region in which the salmon enhancement tax is levied.

* Sec. 6. AS 43.76.025(a) is amended to read:

() A buyer who acquires fisheries resources that [WHICH] are
subject to the salmon enhancement tax imposed by "S 43.76.010x [OR]
43.76.011. or 43.76.013 shall collect the salmonenhancement tax at
the time of purchase, and shall remit the total salmon enhancement tax
collected during each month to the department [DEPARTMENT Oi* REVENUE]
by the last day of the next month.

* Sec. 7. AS 43.76.028(a) 1is amended to read:

(a) The owner of salmon removed from the state is liable for
payment of the salmon enhancement tax imposed by AS 43.76.010~ [OR]
43.76.011. or 43.76.013 1if, at the time the salmon are removed from
the state, the tax payable on the salmon has not been collected by a
buyer.

* Sec. 8. AS 43.76 1is amended by adding a new section to read:

Sec. 43.76.035. EXEMPTION. This chapter does not apply to
salmon harvested under a special harvest area entry permit issued
under AS 16.43.400 to a regional association established under AS 16.-
10.380.

* Sec. 9. AS 16.10.600, 16.10.610, and 16.10.620 are repealed.

* Sec. 10.This Act takes effect immediately under AS 01.10.070(c).

CSSB 494(Res) -4- SB0494b
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Introduced: 3/18/88 go00638s
Referred: Health, Education and
Social Services and Finance

Funding (Information

General Fund "N7583,566
Other Funds -0-
$9,588,566
BY THE RUI.ES COMMITTEE BY
IN THE SENATE REQUEST OF THE GOVERNOR

SENATE BILL NO. 496
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act making a special appropriation to the Depart—
ment of Education to satisfy a condition of a condi—
tional determination issued by the United States
Department of Education regarding the state®s compli—
ance with P.L. 81-874 in fiscal year 1987; and
providing for an effective date."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The sum of $9,583,566 1is appropriated from the general
fund to the Department of Education to satisfy a condition set out 1iIn a
"Conditional Determination,”" 1issued by the assistant secretary for elemen—
tary and secondary education, United States Department of Education, on
March 15, 1983, regarding Alaska®"s compliance in fiscal year 1987 with sec.

5(d), Public Law 81-874, as amended. The money is allocated as follows:

SCHOOL DISTRICT GENERAL FUND
Adak $ 798,962
Alaska Gateway 29,032
Aleutian Region 11,246
Anchorage 2,101,738
Annette Island 298,441
Bering Strait 154,627
Chatham 190,290
Cordova 483,155
Delta/Greely 277,889
Hoonah 30,358
SB0496a -1 -

COMMITTEE COPY
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Hydaburg

Juneau

Kenai

Ketchikan
Klawock

Lower Yukon
Mat-Su

Wenana

Pelican
Petersburg
Pribilof

Sand Point

Sitka

Southeast Island
Southwest Region
Unalaska

Valdez

Wrangell

Correspondence Study

* Sec. 2. This Act takes effect

immediately under AS 01.1C .070(c).

40,311
46,199
492,056
434,060
53,999
1,454,461
485,911
17,949
21 ,304
449,622
261 ,843
144,265
97,307
71,987
439,711
134,023
63,410
371,790

121,320



STEVE COWPER
GOVIRNOR

STATEOF A FASICA

OFFICE OF THE GOVERNOR

Jnxv.aij

March 18, 1988

The Honorable Jan Faiks
President of the Senate
Alaska State Legislature
P.0. Box V

Juneau, AK 99811

Dear Senator Faiks:

Under the authority of art. I11l, sec. 18, of the Alaska Con—

stitution, 1 am transmitting a bill for a special appro—
priation to the Alaska Department of Education, to be al-—
located to certain school districts. The bill will satisfy

a condition of a conditional determination, 1issued by the
United States Department of Education, that Alaska®s program
of state aid to local school districts for fiscal year 1987
complies with federal laws and regulations governing federal
impact aid to school districts.

Federal provisions permit a state to consider federal impact
aid payments from the federal government to a school dis—
trict when determining local need and local resources avail—
able to a district, and thus the amount of state aid to
which the district is entitled, only if the state"s progranm

meets certain federal equalization criteria. Section 5(d),
P.L. 81-874 (20 U.S.C. 240(d)), as amended, and regulations
adopted wunder it. The state®"s Tfiscal year 1987 progranm,

enacted by ch. 75, SLA 1986, arguably considered federal
impact aid 1in determining the area differential adjustment
(AS 14.17.051) to which each district was entitled.

Federal officials held a hearing in Juneau in early February
1988 , at which the state attempted to show that either
federal money was not considered, or that 1t was properly
cc sidered because Alaska®s program met federal equalization
ci . eria. Although no formal decision has been rendered,
federal officials have indicated informally that they were
not persuaded by the state"s arguments.

Alaska has the option of waiting for a formal determination,
and then taking an appeal, first to an Administrative Law
Judge who advises the United States Secretary of Education,
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and then, 1if the secretary®"s decision is adverse to

state, to the federal courts. IT we take such an appc

the stakes are high. IT we Ilose, the federal government
could attempt to recover all federal impact aid paid to the
state local districts in fiscal year 1987 (about

$65,000,000); could perhaps do so for a similar amount for
fiscal year 1988; and could withhold future impact aid until
that amount was repaid, and perhaps for as long as two years
afterwards. The Department of Law advises me that, based on
the information it has received from the Alaska Department
of Education, it cannot confidently predict that we will
prevail on appeal.

The Alaska Department of Education, working with the Depart—
ment of Law, has therefore negotiated a settlement (a "con-—
ditional determination”™) with the federal government which

would eliminate the risk of more severe actions by the fed-—
eral government. The assistant secretary for elementary and
secondary education, United States Department of Education,

has 1issued a "Conditional Determination” under which the

Alaska Department of Education 1is to seek an appropriation

to pay to local school districts any additional amounts they
would have received 1in fiscal year 1987 if the area cost
differentials that were later adopted, 1in ch. 91, SLA 1987,

for fiscal years beginning with fiscal year 1988, had been

in effect in fiscal year 1987. (Both state cind federal of—
ficials agree that those area cost differentials were

derived without considering federal 1impact aid payments.)

In this appropriation, the amount of "unique and emergency
circumstances”™ money a district received under former
AS 14.17.023(b) for fiscal year 1987 has been deducted from
the additional amount it would otherwise have received.

Federal officials agreed to this deduction because the dis—
trict would not have needed the unique and emergency money
had it gotten the additional amount in fiscal year 1987. A
district"s added entitlement, before deducting the amount
received under former AS 14.17.023(b), will be 1included 1in
the district"s state aid for fiscal year 1987 for the pur—
pose of determining the district"s eligibility for "hold
harmless™ funding under sec. 24(b), ch. 91, SLA 1987.

I am attaching a copy of the conditional determination of
the federal government. If the legislature fails to pass
this bill, the parties are free to resume an administrative
and, ultimately, judicial determination of the issues.
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I believe the settlement is reasonable, not only because a
very large and uncertain liability is exchanged for a small—
er, definite one, but also because the settlement money
would be paid to Alaska school districts rather than to the
federal government. I urge - ” ~ prable con—
sideration of this measure.

>Eli6ve Cowper
Governor
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DEPT. OF ENVIRONMENTAL CONSERVATION

POSITION PAPER
CSSB 498 (Fin)(TITLE AM)

Title

An act relating to certain plumbing installations and repairs?
and providing for an effective date.

Effect of the Bill

The bill would amend Department of Labor statutes to ban the use
of lead solders and fluxes in installation of new water systems
and repair of existing water systems.

Department position

The Department supports the bill. The bill would implement a key
provision of the federal Safe Drinking Water Act Amendments,
passed in 1986.

Use of lead solder in drinking water -systems is a leading cause
of elevated lead levels in drinking water.

Lead has extremely adverse effects on persons exposed to it.
These effects range from acute swelling of the brain and seizures
at high blood levels to symptoms such as fatigue, loss of
appetite, or abdominal pain at low levels. Lead is known to
damage the digestive system, reproductive system, gastro—
intestinal system, and kidneys. It also interferes with the
blood-forming process and exposure has been related to increased
miscarriages. Lead accumulates in the human body and has no
beneficial uses in the body. Young children and fetuses are at
highest risk because they absorb a higher percentage of the lead
to which they are exposed than adults do.

Individuals who are exposed to lead in water have been shown to

have 1increases in blood lead levels. Lead solder in plumbing has
been i1dentified as the most significant source of lead 1in
drinking water. Lead in raw water 1is rare.

In Alaska, high lead levels have been found in drinking water
systems in St. Michaels, Gambell, Shishmaref, Point Hope, Point



Position Paper SB 498 2 April 28, 1988

Lay, Barrow, Huigsut, Atquasak, Wainwright, Fairbanks, Birch
Creek and Mekoryuk due to corrosive water in contact with lead
solder. The problem could be expected in most water systems
using surface water and in some systems using ground water. No
comprehensive testing for lead in distribution systems has been
done. The North Slope Borough has imposed a ban on the use of
lead solders and fluxes.

The federal Safe Drinking Water Act was amended in June, 1986 to
include a new section 1417 titled "Prohibition on Use of Lead
Pipes, Solder, and Flux.”” This section bans the use of solder
and flux containing greater than 0.2% lead and pipes and pipe
fittings containing more than 8.0% lead. The Act requires that
states with primacy in the drinking water program implement this
requirement. In Alaska, the Department of Environmental
Conservation has primacy for the drinking water program.

The most effective way to ban use of lead fluxes and solders is
to do so in conjunction with laws and regulations that govern
plumbing. Under Alaska law, this requires an amendment to Title
18, the statute pertaining to the Department of Labor. Both the
Department of Environmental Conservation and the Department of
Labor support this change.

Alternative tin solders are available and are preferable to lead

solders in terms of strength. Material unit cost is slightly
higher, but less solder is used so that overall cost is
equivalent. Initial education will be needed to help industry

address the change of requirements.

Dennis-D. KeTsoT”edmmissioner
Department of Environmental Conservation
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From The

tENATE
TINANCtCIW W inM

April 25, 1988
Legal Services -
Please prepare a Senate Finance
Committee Substitute for SB 498
based on the attached draft and
return the final to Vicki or Kathy
Room 413, Capitol Building. The
bill was reported out of committee
this morning and will be read across
at the 11:00 a.m. floor session.

Thank vyou,

kathy
4935
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Introduced: 3/31/88 3-2102A
Referred: Labor and Commerce
and Finance

BY THE LABOIt AMD-
IN THE SENATE COMMERCE GOMHITTEE.

(23 SENATE BILL NO. 498
IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act relating to lead in public water systems and
in certain plumbing installations and repairs; and

providing for an effective date."
BE IT ENACTED BY THE LEGISLATUREOF THE STATEOF ALASKA:
* Section 1. AS 18.60.705 isamended by adding a new subsection to
read:

(b) Notwithstanding (a) of this section, the use of a pipe or
pipe fitting containing more than 8.0 percent lead, or of solder or
flux containing more than 0.2 percent lead in the installation or
repair of a public water system or in the installation or repair of
plumbing of a residential or nonresidential facility that provides
water for human consumption is prohibited. This subsection does not
apply to the use of leaded joints necessary to repair cast iron pipe.

* Sec. 2. AS 18.60.740(1) is repealed and reenacted to read:
(1) "code"™ means the code adopted under AS 18.60.705(a) as
amended by AS 18.60.705(b).
- See - 3--—-AB-4-6-.03- is amended byadding anew section to- read:
ARTICLE 6A. LEAP -IN PUDLIC WAVER-SYSTEMS.

See - 46+tQ-3t3-5Q-. LEAD-TN-PUBLIG-WATER -SYSTEMS-; A- pub-Hrc- water
s-ystem-shall-not-i-fy-persons-who-may-be-af-feeted-by- lead- cont-am-inat on
o-F their-drinking-water®i-f- the-contamination- resu-lts- from- the- lead
content-in-the-conatruction-materials-of_the-public-wate-distribution

- syst-em-or-the-corroaivi-ty-of- the- water- supply- suff-i-eient- t-0- cause

_leaching-of_lead.- Notice_shall_be- given- whether- or- not- the- lead

SB0498a -1- SB 498
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* Sec. 4™ APPLICABILITY. Section 1 of this Act applies to the instal-
lation or repair of a water system or plumbing begun on or after the effec-

tive date of this Act.

* Sec. 5441];‘ This Act takes effect immediately under AS 01.10.070(c).

SB 498 -2- SB0498a
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Original sponsor: Labor and Commerce Committee

IN THE SENATE BY THE FINANCE COMMITTEE
CS FOR SENATE BILL NO. 498 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to lead in public water systems and
in certain plumbing installations and repairs; and
providing for an effective date."”
BE IT ENACTEDBY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 18.60.705 1is amended by adding anew subsection to
read:

(b) Notwithstanding (a) of this section, the use of a pipe or
pipe fitting containing more than 8.0 percent lead, or of solder or
flux containing more than 0.2 percent lead in the 1installation or
repair of a public water system or 1in the installation or repair of
plumbing of a residential or nonresidential facility that provides
water for human consumption is prohibited. This subsection does not
apply to the use of leaded joints necessary to repailr cast iron pipe.

* Sec. 2. AS 18.60.740(1) is repealed and reenacted to read:
(1) "code"™ means the code adopted under AS 18.60.705(a) as
amended by AS 18.60.705(b).
* Sec. 3. APPLICABILITY. Section 1 of this Act applies to the instal—
lation or repair of a water system or plumbing begun on or after the effec—
tive date of this Act.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

1 CSSB 498(Fin)



POSITION PAPER
SB 498

Title

An act relating to lead in public water systems and in certain
plumbing installations and repairs; and providing for an
effective date

Effect of the Bill

The bill would amend Department of Labor statutes to ban the uso©
of lead solders and fluxes 1in installation of new water systems
and repair of existing water systems. The bill would also
require public water systems to notify their customers of whether
their water system is susceptible to leaching of lead from
solders and fluxes and the potential health impacts from
consumption of lead.

Department position

The Department supports the bill. The bill would implement key
provisions of the federal Safe Drinking Water Act Amendments,
passed in 1986.

Use of lead solder in drinking water systems is a leading cause
of elevated lead levels in drinking water.

Lead has extremely adverse effects on persons exposed to.it.
These effects range from acute swelling of the brain and seizures
at high blood levels to symptoms such as fatigue, loss of
appetite, or abdominal pain at low levels. Lead is known to
damage the digestive system, reproductive system, gastro—
intestinal system, and kidneys. It also interferes with the
blood-forming process and exposure has been related to increased
miscarriages. Lead accumulates in the human body and has no
beneficial uses 1in the body. Young children and fetuses are at
highest risk because they absorb a higher percentage of the lead
to which they are exposed than adults do.

Individuals who are exposed to lead in water have been shown to

have increases in blood lead levels. Lead solder in plumbing has
been identified as the most significant source of lead 1in
drinking water. Lead in raw water 1is rare.

In Alaska, high lead levels have been found in drinking water
systems in St. Michaels, Gambell, Shishmaref, Point Hope, Point
Lay, Barrow, Nuigsut, Atquasak, Wainwright, Fairbanks, Birch
Creek and Mekoryuk due to corrosive water in contact with lead



solder. The problem could be expected in most water systems

using surface water and iIn some systems using ground water. No
comprehensive testing for lead in distribution systems has been
done. The North Slope Borough has imposed a ban on the use of

lead solders and fluxes.

The federal Safe Drinking Water Act was amended in June, 1986 to
include a new section 1417 titled "Prohibition on Use of Lead
Pipes, Solder, and Flux.” This section bans the use of solder
and flux containing greater than 0.2% lead and pipes and pipe
fittings containing more than 8.0% lead. The act requires that
states with primacy in the drinking water program implement this
requirement. In Alaska, the Department of Environmental
Conservation has primacy for the drinking water program.

The most effective way to ban use of lead fluxes and solders is
to do so in conjunction with laws and regulations that govern
plumbing. Under Alaska law, this requires an amendment to Title
18, the statute pertaining to the Department of Labor. Both the
Department of Environmental Conservation and the Department of
Labor support this change.

Alternative tin solders are available and are preferable to lead-

solders in terms of strength. Material unit cost is slightly
higher, but less solder is used so that overall cost is
equivalent. Initial education will be needed to help industry

address the change of requirements.

Department of-~Environmental Conservation
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Senate

Commumtp anb Regional Affairs Committee

April 11, 1988

T0: Senator Halford
Co-Chair, Finance Committee

FROM: Senator Sturgulewskin”
Chair, Community and Regional Affairs Committee

RE: SB 500 - "An Act exempting certain interests in low
income housing from municipal taxation, Efd."

SB 500 is in the Senate Finance committee. I would appreciate it
if you could schedule it for a hearing as soon as possible. |
have tried to explain the need for the bill in the remainder of
this memo and | have attached backup material for your
information.

Both the Alaska State Building Authority and Native Regional
Housing Authorities receive federal funds for the provision of
low-income housing. Both of these programs transfer ownership to
the residents if they live in the house for a designat number
of years (usually 25), pay a monthly sum determined by their
income, and abide by the other terms of the program.

While living in such housing, residents gradually acquire a

possessory interest in the unit. Federal law states that if this
possessory interest is taxed by the municipality the federal
funds will be withdrawn. Municipalities have traditionally

signed agreements with Regional Housing Authorities exempting
these interests from taxation.

A draft AG"s opinion has been prepared which says that without a
specific statutory exemption, municipalities must tax this
interest. The proposed CS, which is attached, provides an
optional tax exemption for such possessory interests. This bill
will allow the continuation of federal funding for low-income
housing in Alaskan municipalities.

The Departments of Community and Regional Affairs and Education
will deliver zero fiscal notes to your committee based on the
proposed Finance CS. Thank you for your assistance.



STEVE COWPER, GOVERNOR
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940 E. 38TH AVENUE. SUITE 400
ANCHORAGE, ALASKA 99508-4302
PHONE: (907) 563-1073

OFFICE OF THE COMMISSIONER /

April 15, 1988

POSITION PAPER

RE: CSSB 500: "An Act allowing exemptions for certain
interests 1in Jlow-income housing from municipal taxation;
and providing for an effective date.”

SPONSOR: Community & Regional Affairs Committee
Program Effects of Bill

The Dbill would allow the exemption of the privately held
property interests in Alaska State Building Authority (ASBA) and
Regional Native Housing Authority (RNHA) from municipal propeirty
taxes.

The committee substitute (CS) for SB 500 resolves the concern
with the original bill regarding fiscal impact to the State. By
making the exemption optional vrather than mandatory, the Full
Value Determinations for affected municipalities will not be
altered. As a result, the CS has eliminated any obligation of
the Department of Education to provide additional education
foundation funding to make up for decreased local contributions.

Departmental Position

Support passage.

Comments

In a draft legal opinion dated January 21, 1988, the Department

of Law took the position that the privately held interests in
RNHA property are currentjy taxable Dby municipalities under

Alaska law. Although municipalities do not Ilevy against those
property interests at this time, it 1is certain they will begin
doing so under that draft opinion. In the event CSSB 500 does

not become law, and municipalities do begin to 1levy property
taxes against those interests, the draft opinion stated further
that the possibility exists that, under federal 1law, HUD would
be required to withdraw funding for the RNHA projects.

21-P1LH



CSSB. 500
April 15, 1988
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The department does not believe a tax should be levied against
the low income occupants of RNHA or ASBA housing. Coupled with
that belief, we are very concerned about the possibility that
Alaska could 1lose federal funding for RHNA projects across the
State. The CS for this bill would resolve those problems 1if it
became law. The department is in full support of its passage.

Acting Deputy Commissioner
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April 18, 1988

Dear Assembly Members:

Re:  SENATE BILL 500. "AN ACT EXEMPTING CERTAIN INTERESTS IN
LOW-INCOME HOUSING FROM MUNICIPAL TAXATION.™

On Tuesday, April 19, 1988, | intend to introduce a
resolution for Assembly action supporting passage of Senate Bill
500. I would request your support of this resolution.

A copy of Senate Bill 500 is attached. In addition, | have
attached a copy of a statement prepared in support of Senate Bill
500 and a copy of the testimony of Joseph G. Wilson, who
testified on behalf of the Association of Alaska Housing
Authorities. These materials explain the reason for Senate Bill
500. I Dbelieve they also provide justification for the

resolution that I will introduce.

IT you have any questions about my proposed resolution,
please talk to me at your soonest possible convenience. I would
hope that we could have unanimous support of this resolution.

Thank you.

Sincerely,

MUNICIPAL ASSEMBLY,
Seat 6-J

Joe Evans
alall.ltr/pj

cc: Senator Arliss Sturgulewski

Senator Tim Kelly
Senator Rick Halford w/cc of proposed Resolution

Senator Fred F. Zharoff
Senator Mike Syzmanski



Submitted by: Joe Evans
Prepared by: Joe Evans
For Reading: April 19, 1988

Anchorage, Alaska
AR No. 88-

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY SUPPORTING

SENATE BILL NO. 500 EXEMPTING CERTAIN INTERESTS IN

LOW-INCOME HOUSING FROM MUNICIPAL TAXATION

WHEREAS, Senate Bill No. 500 was introduced on April 7, 1988
by the Senate Community and Regional Affairs Committee;

WHEREAS, this Bill provides for the exemption of certain
interests in low-income housing from municipal taxation;

WHEREAS, the past practice of the Department of Community
and Regional Affairs has to date not ordered municipalities to
levy taxes upon Regional Native Housing Authorities due 1in part
to a 1985 Attorney General®s opinion <concluding that such
taxation would be contrary to the 1intent of the RNHA enacting
statute;

WHEREAS, the Department of Community and Regional Affairs
has recently sought a second opinion on the taxation of
occupant®s interests and that opinion states that an occupants”
interest is taxable and municipalities have no authority to
exempt such interests in the RNHA property;

WHEREAS, the Department of Community and Regional Affairs
will now require municipalities to assess ‘taxes against
participants j.n the low-income ownership opportunity programs;

WHEREAS, the results of such a vrequirement would be
disastrous, because it would impose an unexpected tax burden upon

project residents and would cause the bankruptcy of every RNHA



currently administering this projects;

WHEREAS, the United States Department of Housing and Urban
Development will immediately withdraw its funds *rom any project
that i1s taxed, because federal law mandates that HUD cannot fund
any project unless that project 1is exempt from "all real or
personal property taxes";

NOW, THEREFORE BE IT RESOLVED;

Section I. The Anchorage Municipal Assembly strongly
supports the passage of Senate Bill 500 as presently drafted.

Section 2. The Anchorage Municipal Assembly would request

an effective date on this legislation of January 1, 1989.

PASSED AND APPROVED by the Anchorage Assembly this day
of , 1988.
Chairman
ATTEST:

Municipal Clerk

a\bill500.res/pj



April 12, 1988

The Honorable Arliss Sturgulewski
Alaska State Senate

P.0O. Box V

Juneau, Alaska 99811

Re: Outstanding Debt Financed by HUD
in Homeownership Programs (SB500)

Dear Senator Sturgulewski*

The Alaska State Building Authority has participated 1in the
development and construction of several homeownership programs in
rural Alaska. There remains considerable outstanding debt con—
cerning two of these programs, Bethel and Nome. The debt is paid
through annual contributions under contractual arrangement with
the U.S. Department of Housing and Urban Development.

The remaining amount expected to be paid with federal funding for
the Nome program is $2,041,986. The remaining amount expected to
be paid with federal funding at the current level for the Bethel
program ia $5,642,661.

We have been informed by the U.S. Department of Housing and Urban
Development that, 1if the property 1is not exempt from local taxa—
tion of possessory interests, HUD will be precluded from making
the annual contributions necessary to retire these debts of the
Authority. We, therefore, urge passage of SB500.

Sincerely,

ALASKA STATE BUILDING AUTHORITY

Barbara Morse-Quinn
Executive Director

BMQ/1aj
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STATEMENT RE SB 500

My name 1is Joseph G. Wilson, and 1 am testifying today
on behalf of the Association of Alaska Housing Authorities.
That Association represents 14 regional Native housing
authorities which together own and operate approximately
4,700 low 1income housing units throughout the State of
Alaska. I wanted, at the outset, to thank both houses for
holding a hearing on SB 500 so promptly. This action shows
that your committees recognize the gravity of the situation
that has developed over the past few weeks, and 1is very

encouraging.

The purpose of SB 500 is to avert a crisis in low
income housing in Alaska that has been caused by the
apparent change in the Attorney General®s position on
whether municipalities are required to tax individual
interests in low income housing projects. The purpose of
this bill 1is to preserve the status quo by continuing the

existing exemption for those interests. Without the bill,



the U.S. Department of Housing and Urban Development will
not make any additional funds availaLle for 1low income
housing projects 1in the state, and will cease funding of

existing projects.

All of the Association®s 1low 1income housing projects
are funded by HUD. Congress has required, as a condition of
HUD funding of the construction or operation of these
projects, that the project be exempt from municipal real and
personal taxation. As a further condition of that funding,
housing authorities are required to execute a so-called
Cooperation Agreement with the city involved, 1in which the
city agrees, and 1 quote, that it "will not levy or 1impose
any real or personal property taxes or special assessment
upon such project or upon the authority with respect

thereto.”

Until now, these requirements have not presented a
problem. Unquestionably, housing authorities themselves are
exempt from municipal property taxation. And, up until now,
the interest of individual occupants of these homes has also
been exempt. This 1is because, 1in 1985, Assistant Attorney

General John Rubini concluded that individual interests were

Page 2



exempt from taxation. Rubini said that because the whole
purpose of the legislature®s creation of regional housing
authorities was to receive HUD financing, that it wouldn"t
make any sense to interpret those statutes 1in a way that
would prevent those authorities from receiving federal

grants.

As a result, until now, no municipality has ever levied
a tax on whatever property interests individuafAresidents
might have 1in a low income housing project. That doesn"t
mean that municipalities aren"t receiving direct revenues
from these projects. Under federal law, municipalities
receive payment in lieu of taxes equal to 10% of the total

monthly payments that the housing authority receives for

each low income project.

Now, however, the attorney general has issued a draft
opinion saying that 1individual 1interests are taxable. HUD
has made it clear to us that 1if this reversal becomes the
law, and municipalities are forced to begin taxing
individual interests, that low income housing funding in the

state will cease. That means not only will there be no

Page 3



funds for any new low income housing; it also means that no

funds will be available to maintain existing units.

By "individual interests,”™ | mean that, under federal
law, people who reside in low income units have a portion of
their monthly payment set aside 1in what 1is essentially a
savings account. Eventually, that savings account may be
used to purchase the home from the authority, and over time
that account may grow to several thousand dollg;s. It 1is
this savings account which the attorney general now says
must be taxed. Of course, everyone recognizes that if the
savings account were ever withdrawn, or if the home were
ever purchased, that it would be fully taxable. What is at
issue here 1is whether a tax should now be levied on that

savings account while it remains 1in the custody and control

of the housing authority.

The fiscal effect on the State of Alaska from this
legislation 1is zero. In fact, the fiscal effect on the
municipalities 1s zero, since no city currently taxes these
individual interests. The economic and social consequences
of not enacting this legislation, however, are severe. A

number of regional housing authorities in the state are

Page 4



considering new low 1income projects this year. My own
housing authority has a proposal to convert 25 foreclosed,
urban area homes into HUD financed low 1income units. This
proposal will not only provide critically needed low income
housing in a time of economic distress; it will also take
about 25 housing units out of aglutted housing market.
Unfortunately, the tendency of the attorney general®s
opinion has clouded the future of this project, as | am sure

4
it has other projects in the state.

Let me say, in closing, that we are sorry to have to
come to you (Yo} late in the session; however, this
development 1is a very recent one, and we should be thankful,
at least, that it arose while the legislature was stil. here
to deal with 1it. We appreciate the speed with which you
have taken on this issue, and hope this legislation can be

enacted as soon as possible.

Page 5
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Statement in Support of Senate Bill 500
"An Act exempting certain interests 1in
low-income housing from municipal taxation;
and providing for an effective date."

This proposed amendment to AS 29.45.030(a), governing
municipal tax exemptions, states that interests in federally
funded low-income housing projects are exempt from general
taxation, so long as the projects are owned or managed by
Regional Native Housing Authorities.

The need for the legislation arises as follows. In 1971,
the legislature authorized the formation of 15 Regional Native
Housing Authorities (RNHA®s) to build, administer, and own
public housing. Unquestionably, RNHA property 1is exempted from
municipal taxation by statute.l However, the question of
taxation has arisen 1in connection with certain home-ownership
incentive programs designed and funded by the Department of
Housing and Urban Development (HUD) and administered by RNHAs.
This amendment 1is designed to prevent the occupants of such low-
income ownership opportunity projects from being taxed prior to
the time that they receive actual conveyance of the homes.

Under these programs, an occupant of a "Mutual Help"™ or
"Turnkey 111" RNHA project executes a lease agreement with a
purchase option. Over a period of years, if the occupant
complies with the agreement, making monthly income-based payments
and maintaining the home, the cost of exercising the purchase
option steadily decreases. Generally, the projects are designed
to enable eligible participants to purchase the homes no later
than 25 years from construction or acquisition of the project.
Until the occupant successfully exercises the purchase option,
the RNHA retains legal title to or legal control of the home.
These homeownership opportunity programs are limited to low-

1 AS 18.55.996(b), AS 18.55.250.
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income participants, pursuant to HUD regulations and RNHA
guidelines.

Although they are exempt from municipal taxation, RNHA"s pay
property tax equivalents, which, in accordance with federal law,
are calculated at 10 per cent of the monthly payments made by
project residents.?2

Apparently, for several years the Department of Community
and Regional Affairs has taken the position that while the PNHA

- the 1legal owner of these homes - is exempt from taxation, the
low-income occupants may nevertheless be taxed by virtue of
their possessory interest. Up til now, the Department has not

ordered municipalities to levy taxes upon RNHA project occupants,
due iIn part to a 1985 Attorney General®s opinion concluding that
taxation would be contrary to the intent of the RNHA enacting
statute.3 However, the Department recently asked for a second
Attorney General®s opinion regarding the taxability of occupants”

interests. The draft version of that opinion states that an
occupant®s interest is taxable, comparing the occupant®s
interest to that of a mortgagor. Further, the draft opinion

concludes that municipalities have no authority to exempt
occupants®™ interests in RNHA property absent specific statutory
authority. Once the opinion 1is finalized, the Department will
require municipalities to assess taxes against participants in
these low-income ownership opportunity programs.

The results of such a requirement would be disastrous. In
addition to the fact that an unexpected tax burden would suddenly
be cast upon project residents, taxation would cause the

bankruptcy of every RNHA currently administering these projects.
This 1is because HUD, the funding agency for these projects, will
immediately withdraw 1its funds from any project that 1is taxed.
Federal law prohibits HUD from funding any project that 1is not
exempt from "all real or personal property taxes."4 To HUD, it
makes no difference that the municipality would be taxing the
interest of the individual occupant, rather than the RNHA. HUD"s
regional counsel states that HUD is powerless to authorize the
funding of taxed projects, regardless of the 1impact that
withdrawal of funds would have on Alaska®s 1low 1income housing.
The moment a tax 1is assessed, HUD will withdraw 1its funds.
Without HUD funds, the RNHAs cannot operate.

2 42 U.S.C. 1437d(d)

3 Op. Attorney General, July 24, 1985, "Municipal property
taxation of private leasehold interests.”

4 42 U.S.C. 1437d(d).
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To illustrate, Tlingit Haida Housing Authority owns and
manages over "375 low-income ownership opportunity units in
Southeast. Each of these households would suddenly be required
to pay and to be personally liable, from an extremely limited
income, for this unforeseen tax burden. Without HUD funds, THRHA
could not maintain or operate 1its Turnkey 11l and Mutual Help
projects. Across the state, the 1impact upon RNHAs and project
residents would be the same.

Moreover, since the taxation issue has become known,
municipalities have been hesitant to authorize the building or
acquisition of new projects by RNHAIls. As a prerequisite to

applying to HUD for new housing units, the RNHA must obtain the
municipality®s agreement to exempt the proposed project from
taxation. So long as the state advises that exemptions are not
authorized for the occupants of such homes, municipalities are
understandably reluctant to sign such agreements, no matter how
desirable and necessary the new housing may be. For example, the
application and municipal approval process for initiating a
Juneau acquisition project 1is being delayed pending the decision
on this bill. Until this question is resolved, new projects will
be stalled, potentially 1lost through delay, or rejected by
municipalities.
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You have asked us to review and expand on our opinion
of July 24, 1985 (1985 Inf. Op. Att"y Gen. (663-85-0449; July
24)), and address the state constitutional 1issue as to whether
private possessory interests in regional Native housing authori—
ties (RNHA) projects, particularly those private interests creat—
ed when a person enters into a federally-authorized homeownership
incentive program (homebuyer agreement), are subject to municipal
property taxation and, 1f so, whether the federal requirement
that "low iIncome projects”™ Dbe exempt from municipal taxation ap-—
plies to projects that encompass homeownership incentive pro-—

grams. In short, it is the opinion of this office that the home—
buyer agreements create private possessory interests that are
subject to taxation by a municipality. Furthermore, we believe

there 1s a possibility that federal law requires..that the private
interests created under homebuyer agreements are to be exempt
from local taxation in order to receive federal aid because they
are assisted by annual contributions until such time the homebuy—
er has fee simple title in the property.

I. ALASKA CONSTITUTIONAL ISSUES

In your opinion request, you made reference to article
IX, section 5, of the Alaska Constitution, as being a mandate
that private interests in RNHA property must be taxed to the ex—
tent of the interests. Article IX, section 5 reads as follows:

Interests 1in Governmental Property. Private
leaseholds, contracts, or Interests 1in Jland or
property owned or held by the United States, the
State, or 1its political subdivisions, shall be
taxable to the extent of the interests.

This section of the constitution refers solely to "gov—
ernmental™ property. It requires that i1f the United States, the
state, or a political subdivision, in 1its proprietary capacity,
conveys an 1interest in its land for private use (e.g., lease of
state owned airport property) that the holder of the interest in
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the property must be taxed to the extent of the interest the same
as other private property that is taxed by the government. How—
ever, this section of the constitution is inapplicable to proper—
ty of an RNHA. This office has previously opined that RNHA"s are
not state agencies. 1982 Inf. Op. Att"y Gen. (J66-220-82A; June
8) (RNHA®"s do not have any characteristics common to a state
agency even though RNHA®"s are established pursuant to statutory
authority: (1) they are not placed in a department in the execu—
tive branch; (2) their members of the board are not appointed nor
serve at the pleasure of the governor; and (3) no annual report
of the RHNA 1is required to be given to the state government.).
Therefore, the property at issue 1iIs not "governmental property"
and the mandate that private interests in the property is taxable
Is not governed by article IX, section 5 of the Alaska Constitu—

tion.

Under article X, section 2 of the Alaska Constitution,
taxing powers may be delegated to cities and boroughs. Addition—
ally, article X, section 11 states that "a home rule borough or
city may exercise all legislative powers not prohibited by law or
by charter.”™ In spite of the broad grant of legislative powers
given by the constitution, it is a general rule that a municipal —
ity has no inherent power to exempt from taxation property which
It is authorized by statute or charter to tax. However, the leg—
islature may delegate to municipalities the power to exempt cer—
tain property from taxation, or it may 1itself exempt certain
property from taxation. 16 E. McQuillin, The Law of Municipal
Corporations 844.65 (3d ed. rev. 1984). In Alaska, the statu-—
tory provisions concerning exemptions are found in AS 29.45, et
seq. The established rules of statutory construction are, for
the most part, applicable to laws prescribing exemptions from
municipal taxation. Such laws are to be strictly construed.
Id. , 844.66. A grant of exemption 1S never presumed. On the
contrary, no presumption in favor or exemptions will be made un—
less plainly or unmistakenly warranted by the letter and spirit
of the law granting the exemption. Id., J 44.67.

At present, there 1s no express law exempting private
property interests held 1in property of a housing authority, and
more particularly, property of an RNHA. Therefore, for a borough
or city to exempt by ordinance such private interests in proper—
ty, an express, enabling law would have to be enacted by the leg—

islature .

A discussion of the private possessory interests in
RHNA property created by the homebuyer agreements occurs in sec—
tion 11l of this memorandum.
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|I. FEDERAL LAW

Federal statute regulates the taxability of low income
housing projects as it concerns the taxability of the propertv of
a housing authority and whether the federal government will pro—
vide aid to the housing authority. 42 U.S.C. $ 1437d(d) reads,
in pertinent part:

(d) EXEMPTION FROM PERSONAL AND REAL PROPER—
TY; PAYMENTS IN LIEU OF TAXES; CASH CONTRIBUTION
OR TAX REMISSION. Every contract for annual con-—
tributions with respect to a lower income housing
project shall provide that no annual contributions
by the Secretary shall be made available for such
project unless such project (exclusive of any por—
tion thereof which 1is not assisted by annual con”-
tributions under this chapt T 1 from alT
real and personal property imposed
by the State, «city, county, or other political
subdivision; and such contract shall require the
public housing authority to make payments 1in lieu
of taxes equal to 10 per centum of the sum of the
annual shelter rents IT any such project is
n<7t exempt from all real and personal property
taxes levied or 1imposed by the State, city, coun-—
ty, or other political subdivis on, such contract
shall provide, 1in lieu of the requirement for tax
exemption and payments 1in lieu of taxes, that no
annual contributions by the Secretary shall be
made available for such project unless and until

(Emphasis added.)

42 U.S.C. 81437d(c)(4)(D) 1is the enabling statute to
establish homeownership opportunity programs, and reads as fol—
lows :

(D) the development of local housing author—
ity managements of viable homeownership opportun—
ity programs for low-income families capable of
assuming the responsibilities of homeownership.

An important question arises as to the definition of
"project” in 42 U.S.C, &1437d(d), and whether a project 1is of
the type required to be exempt from local taxation 1in order for
the RNHAs to receive funding from the federal government. 42
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U.S.C. $ 1437d(d), states that "such project ... (exclusive of
any portion thereof which is not assisted Dy annual contributions
under this chapter), must be exempt from taxation to qualify for
federal aid.” It is evidently not at issue, for the purposes of
this opinion, whether ™"low income rental RNHA housing projects
are exempt from local taxation under this federal statute, since
title to the property is considered to held by the RNHA. At i1s—
sue 1is whether "project” 1includes the homeownership 1incentive
programs authorized under 42 U.S.C. 81437d(c)(4)() since they
are programs "assisted by annual contributions."”

According to counsel from HUD, virtually all of the
homeownership 1incentive programs 1in the state are under the Mu-—
tual Help Ownership Opportunity Program. 24 C.F_R. 905, et seq.
The other type of program in Alaska 1is Turnkey III. 24 C.F.FL.
904, et seq. Both programs are assisted by annual contributions
on the property which 1is the subject of a homebuyer agreement.
The benefit of the annual contributions assists the potential
"homebuyer™ 1in achieving homeownership; the contributions do not
just benefit the RNHA.

Therefore, under a literal 1interpretation of 42 U.S.C.
81437d(d), it appears likely that the federal government would
discontinue aid to RNHA homeownship incentive programs if a mu—
nicipality taxed the privately held interest in the property.

I11.  PRIVATE INTERESTS IN RNHA PROPERTY

You have requested our opinion as to whether the "home—
buyer agreements™ used under the Mutual Help Homeownership Oppor—
tunity Program (MHHOP) and the Turnkey IlIl program create a pri—
vate possessory interest 1in the property that is taxable by a
municipality. As stated earlier, it 1is our opinion that the
agreements create such a private interest in the property.

Counsel for Housing and Urban Development (HUD) has
stated that the federal government considers both the MHHOP and
Turnkey 111 homebuyers® agreements to be ™"lease-purchase"™ agree—
ments that do not: create any taxable 1interest 1in the property
until such time the homebuyer 1is deeded the property in fee.
However, HUD has not cited any federal law or regulation that
supports this conclusion,

A taxing authority may penetrate the form of a trans—
action to determine 1Its substance. Sisters of Providence 1in
Washington v. Municipality of Anchorage, 5T2 1?2.2d 4T5 (Alaska
1983). A review of the homebuyer agreements approved by HUD
(whether MHHOP or Turnkey 111 programs), provide that the home-
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buyer will achieve "homeowner™ status and fee simple title to the
property if the homebuyer satisfies certain contractual condi—
tions .

o

In our opinion, it is insignificant that HUD refers to
the agreements as lease-purchase agreements. It is also irrele—
vant that the homebuyer may never build up any actual "monetary"
equity 1in the property since that is not an absolute requirement
to achieving title to the home. IfT contractual conditions are
met, the homebuyer will be deeded the property in the future,
and, similar to a mortgagor, he has possessory rights to the
property pending satisfaction of the conditions of a contract to
be deeded the property.

MLO/pjg



itf.
tlingit-hai&a Regional housing authoRity

P.0. Bo* 2237 « (uneau. Alaska 99803 « (907) 780-6442

COOPERATION AGREEHENT

THIS AGREEMENT made Chi# DAY of .19
BY AND BETWEEN TlingiC-Halda Regional Housing Authority herein called the
"Authority".

AND City of Juneau, herein called the "City".
WITNESSETH:

Inconsideration of the mutual covenants hereinafter set  forth, the
parties hereto do agree as follows:

L.

Whenever usedin this agreement:

(@)  Theterm"rroject” shall mean any low-rent housing herein-
after developed or acquired by the Authority vith finan-
cial assistance of the United States of America acting
through the Secretary of Housing and Urban Development
(herein called the "Goverv.c.ent"); excluding, however, and
low-rent housing project covered by ang contract for loans
and annual contributions entered into between the Authori-
ty and the Government, or its predecessor agencies, prior
co the date of this Agreement;

(b)  Theterm"Taxing Body" shall mean the State cr ar.ygolhiti-
cal subdivision or taxing unit thereof in which aProject
is situated and which would have authority to assess or
levy real or personal propert{ taxes or to certify such
taxes to a taxing body or public officer co be levied for
its use and benefit with respect to a Project if it were
Jdoc exempt from taxation;

(c) The term "Shelter Rent" shall mean the total of all
charge# Co all tenants of a Projecc for dwelling rents and
non.wellm% rent3 (excluding all other income of such
Project), less che cost to the Authority of all dwelling
and nondwelling utilities:

The Authority shall endeavor to secure a contracc with the
Government for loan# and annual contributions covering one or
more Projects consisting of ap--jximately 50 unifs. The
Authority shall plan, develop or acquire and administer the
Project which shall be located within the corporate limits of
the City. The obligations of Che parties hereto shal] apply to
each such Project and the City shall have no contractual
responsibility ~with respect to the Project other Chan as
expressly provided in this Agreement.

ts) Under Che Constitution and laws of the State of Alaska,
th« Project is exempt from all real and perronal property
taxes and special assessments levied or Imposed by any
Taxing Body. So long as either (1) the Projecc is owned
by a public body or governmental agency and is used for
low rent housing purposes, or (ii) any contract between
che Authority and the Government for loans or annuel
contributions, or both, in connection with such Pro(Jeqt
remainB in force and effect, or (iii) any bonds issued in
connection with such Project or any monies due tr tie
Government in_connection with such Project rcnain unpaid,
whichever period is the longest, the Citv agrees that it
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will not levy orimpose any real or personal property
taxes or special assessment upon such Projecc or upon che
Authonth with respect Che thereto. During such period
the Authority shall make annual Payments (herein calle
"Payments in Lieu of Taxes") in lieu of such taxes and
special assessments and in payment for the public services
and facilities furnished from time to time without other
cost or charge for or with respect co such Projecc.

(b) Each such annual Payment in Lieu of Taxes shall be made
after the end ofthe fiscal year established for such
Project, and shall be in an amount equal either (I% ten
percent (10Z) of the Shelter Rent charged by che Authorit
in respect to such Project during such fiscal year or (||.{
the amount permitted to be paid P/ applicable State law in
effe%t |on he date such payment [s made, whichever amounc
is che lower.

() No payment for any year shall be made to the City in
excess of theamounc = of che real property taxes which
would have been paid to the City for such year if the
Project were not exempt from taxation.

d) Upon failure of the Authority Co make any Payment in lieu
of Taxes, no lien against any Project or assets of the
Authority shall attach, nor shall any interest penalties
accrue or attach on account thereof.

During the period commencing with che date of the acquisition
of any part of che site or sites of any Prog}ect and continuing
so long as either (i) such Projecc is owned by a public hedv or
governmental agency and is used for low-rent housing purposes,
or (ii) any contract between che Authority and che Government
for loans or annual contributions, or hoth, in connection with
such Project remains in force and effect, (iii) any bonds
Issued in connection with such Project or any monies due to che
Government in connection with such Project remain uppaid,
whichever period is che longest, che City, without cost or
charge to the Authority or the tenants of such project (other
chan” che Payments in Lieu of Taxes), shall:

(a) Furnish or cause to be furnished to che Authority and the
tenants of such Projecc public services and facilities of
che same extent as are furnished from time co time without
(c:qst or charge co ocher dwelling and inhabitants in the

Ity

(b) Notwithstanding the date of acquisition the City shall
vacate such streets, roads, and alleys within the area of
such Projects as may be necessary in the development
thereof, and convey without charge to the Authority, such
interest as che City may have in such vacated areas; and
insofar as the City "is lawfully able to do so without cost
or expense to the Auchority or to the City, cause to be
removed from such vacated areas, insofar as it mav be
necet)ssary, all public or private utility lines and equip-
ment;

(c) Insofar che City may lawfully do so, (i) grant such
deviation from ‘the Dbuilding Code as are reasonable and
necessary to promote economy and efficiency in the devel-
opment and administration of such Project, and ac the same
cine, safeguard health and safety; " and (ii) make such
changes in any zoning of che site and surrounding territo-
ry of such Project as are reasonable and necessary sur-
rounding territory;
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5.

(d) Accept grants of easements necessary for the development
of such Project.; and

(e) Cooperation with the Authority by such other lawful action
or ways as_the City and the "Authority may find necessary
in connection with™ the development and administration of
such Projecc.

In respect to any Project, the City further agrees that within
I reasonable time after receipt of a written request therefor
from the Authority:

(@) It will accept the dedication of all interior streets,
roads alleys, and adjacent sidewalks within che area of
such Project, together with all storm and sanitary sever
mains in such dedicated areas, after the Authority or its
Developer has comﬁleted the grading, improvements, paving
and installation thereof, in accordance with specification
acceptable to che City;

(b) It will accept necessary dedications of land for, and will
grade, improve, pave “and provide sidewalks for, all
streets bounding such Projecc or necessary to provide
adequate access thereto (in consideration whereof che
Authority or its Developer shall paa/ co the City such
amounts as would be assessed against Che Project sices for
such work it such site were privately owned); and

(¢) It will provide, or cause to be provided, water r.ains and
storm and sanitary sewer mains, leading to such Projecc
ar.d serving the bounding streets thereof (in consideration
whereof Che Authority or its Developer shall pay to che
City such amounts as would be assessed against the Projecc
site for such work if such sice were privately owned),

If by reason of the City's failure or refusal to furnish or
cause to be furnished any public services or facilities which
it has agreed hereunder to furnish or cause co be furnished to
the Authority or co the tenants of any Project, the Authority
incurs any expense to obtain such services or facilities, then
the Authority may deduct che amount of such expenses from any
Payment in Lieu of Taxes due or to become due to the City in
respect to any Project or any other low-rent housing projects
owned or operated by the Authority.

The City aPrees to exempt the tenants of the Project and che
Authority from the payment of sales taxeB in conjunction wich
rents.

No Cooperation Agreement heretofore entered into between the
City and che Authority shall be construed to apply to any
Project covered by this” Agreement,

No member of the goyernin% body of che City or any other public
official of the City who exercises any responsibilities or
functions with respect to any Project duting his tenure or for
one year thereafter shall have any interest, direct or indi-
rect, in any project or any property Included or planned co be
included in" any Projecc, or any contracts in connection with
such Projects or gr.opert}/, _If “any such governing body member
or sucl. ocher public official of che City involuntarily ac-
quires or had acquired Ipr|0r to the beginning of his tenure any
such interest, he shall Immediately disclose such Interest to

the Authority.
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4/14/88
Original sponsor: Community and Regional
Affairs Committee
IN THE SENATE
CS FOR SENATE BILL NO. 500 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to an exemption from municipal

taxation Tfor certain interests in federally funded
low-income housing; and providing for an effective
date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 29.45.050 1is amended by adding a new subsection to
read:

(D) A municipality may by ordinance exempt from taxation
interest, other than record ownership, 1in real property of an indi—
vidual residing 1in the property if the property has been developed,
improved, or acquired with federal funds for Ilow-income housing and
is owned or managed as low-income housing by the Alaska State Building
Authority or a regional housing authority formed under AS 18.55.996.
This section does not prohibit a municipality from receiving payments
in lieu of taxes authorized under federal law.

* Sec. 2. This Act takes effect January 1, 1989.

-1- CSSB 500( )

a



Introduced: A/7/88 5-212AA
Referred: Community and Regional
Affairs and Finance

BY THE COMMUNITY AND REGIONAL

1 IN THE SENATE AFFAIRS COMMITTEE

2 SENATE BILL NO. 500

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

A FIFTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act exempting certain interests in low-income
7 housing from municipal taxation; and providing for an
8 effective date."”

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 29.A5.030(a) is amended to read:

11 (a) The following property is exempt from general taxation:

12 (1) municipal, state, or federally owned property, except
13 that a private leasehold, contract, or other interest in theproperty

1A is taxable to the extent of the interest;

15 (2) household furniture and personal effects of members of
16 a household;

17 (3) property used exclusively for nonprofit religious,

18 charitable, cemetery, hospital, or educational purposes;

19 (A) property of a nonbusiness organization composed entire-

20 ly of persons with 90 days or nore of active service in the armed
21 forces of the United States whose conditions of service and separation
22 were other than dishonorable, or the property of an auxiliary of that
23 organization;

2A (5) money on deposit;

25 (6) the real property of certain residents of the state to
26 the extent and subject to the conditions provided in (e) of this
27 section;

28 (7) real property or an interest in real property that is
29 exempt from taxation under A3 U.S.C. 1620(d), as amended”

SB0500a -1- SB 500



(8) an interest, other than record ownership, in real
property of an individual residing in the property if the property has
been developed or improved with federal funds for low-income housing
and is owned or managed as low-income housing by the Alaska State
Building Authority or a regional housing authority formed under
AS 18.55.996; this paragraph does not prohibit a municipality fronm
receiving payments in lieu of taxes authorized under federal law.

* Sec. 2. This Act takes effect January 1, 1989.

SB 500 -2- SB0500a



SENATE COMMITTEE REPORT

t
FIRST COMMITTEE OF REFERRAL

Date of O M 07 5-DAY NOTICE
IN ACCORDANCE WITH WNIFORM RULE~"23

**FISCAL NOTE(S) ATTACHER A/£S
IN ACCORDANCE WITH AS 24 .08/035™
(see below)

4/7/88 DATE TURNED INTO OFFICE_
Mr. President:

= CccRA Committee considered .SB AQfl-

exempting certain interests in low-income housing from municipal taxation;

efd P

and recommended:

[ 1 replace with CS [1 same title
O new title
[ 1] attached amendment(s) and
] do pass
] do not pass
] no recommendation
individual recommendations

] further referral to

] letter of intent adopted and attached

* Committee y\] attached or [ ] adopted fiscal note(s)
[ 1 zero [Ds* fiscal impact

MEMBERS SIGNJNG DO PASS " OTHER RECOMMENDATIONS

Committee Backup Atta
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