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F i n a n c e

5 - 1 8 7 4 A

BY  HALFORD, FAIRS, UEHLING, 
FANNING, SZYMANSKI, KERTTULA

IN THE SENATE A N D  ABO OD

SENATE BILL NO. 474 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A  BILL

For an Act entitled: "An Act increasing p r o perty exemptions."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.38.010(a) is amended to read:

(a) An individual is entitled to an exemption as a homestead of 

the individual's interest in property in this state used as the 

principal residence of the [THAT] individual or the dependents of the 

[THAT] individual, but the value of the homestead  exemption m a y  not 

exceed $54,000 [$27,000].

* Sec. 2. AS 09.38.010(b) is amended to read:

(b) If property owned by the entirety or in common is use d by 

one or more individual owners or their dependents as their principal 

residence, each owner is entitled to a h o m e stead exemption of that 

owner's interest in the property as p r o vided in (a) of this section. 

The aggregate value of multiple h o m e ste ad exemptions allowable with 

respect to a single living unit may  not e xc eed $54,000 [$27,000]. If 

there are multiple owners of property exempt as a homestead, the value 

of the exemption of each individual owner m a y  n ot exceed the [THAT] 

individual owner's pro rata portion of $54,000 [$27,000].

* Sec. 3. AS 09.38.020 is amended to read:

Sec. 09.38.020. EXEMPTIONS OF P E R SONAL PROPERTY SUBJECT TO VALUE 

LIMITATIONS. (a) A n  individual is entitled to an exemption in p r o p­

erty not to exceed an aggregate value of $3,000 [$1,500] chosen by the 

individual from the following categories of property:

(1) hou se h o l d  goods and w e a r i n g  apparel reasonably
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necessary for one household!

(2) if r e a s o n a b l y  held for the personal u s e  of the indi­

vidual or & dependent, books and mu s ical instruments; and

(3) family portraits and heirlooms of particular senti­

mental valise to the individual.

(!>) An individual is entitled to exemption o f  jewelry, not

exceeding 1*1,000 ($500) in aggregate value, if h e l d  for the personal 

use o f  the individual or a dependent.

(c) A n  individual is entitled to exemption, not exceeding $ 2,800 

f$l,4001 in aggregate value, of implements, pr ofes s i o n a l  book9, and 

tools of t':ie trade.

(d) An individual is entitled to the exemp t i o n  of pets to the 

extent of u v a l u e  not exceeding $1,000 f$5001.

(e) A n  individual is entitled to an exemption o f  one motor

vehicle to the extent of a value, not exceedi ng $3,000 f$1 ,5001 if the 

full v a l u e  of the m o t o r  vehicle does not e x c e e d  $ 20,000 TSI0.0001.

Sec. 4. AS 09.38.025(a) is amended to read:

(a) Except as provided in this section, an individual is enti­

tled to ex emption of unmatured life insurance and annuity contracts 

owned by the individual. If the contracts have accrued dividends and

loon v alu es available to the individual a gg regating more than $10,0 00

f$5,00Q], a creditor aiav obtain a court order requi ring the individual 

debtor to p a y  the creditor, and authorising the creditor or. the 

debtor's b e h a l f  to obtain payment of, the amount o f  the accrued d i v i­

dends and loan values in excess of $10,000 ($5,0001 or the amount of 

the creditor's claim, w h i c h e v e r  i3 less.

Sec. 5. AS 09.38.030(6) is amended to read:

(a) Except as p r o v i d e d  in (b) and (c) o f  this section and 

AS 09.38.050, an individual debtor is entit led to an exemption o f  the
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individual debtor's w e e k l y  net earnings not to exceed  $350 [$1751. 

The w e e k l y  net earnings of an individual are determined b y  subtracting 

from the w e e k l y  gross earnings all sums required by law or court order 

to be withheld. T h e  w e e k l y  net earnings of an individual paid on s 

monthly basis are deter mined b y  subtracting from the m o n t h l y  gross 

earnings o f  the Individual all sums required b y  law or court order to 

b e  w i t h h e l d  and d ividing the rem ainder b y  4.3, T h e  w e e k l y  net e a r n­

ings of an individual p a i d  on a nemi-roouthly b a cis are determined by 

subtracting from the s e mi- monthly gross earnings all sums req ui r e d  by 

law or court order to he w i t h h e l d  and dividing the re*bi n d e r  by 2.77.

* Sec. 6. AS 09.38.030(b) is amended to read:

(b) An Individual w h o  does not receive earnings e ither weekly, 

semi-monthly or m o n t h l y  is entitled to a m a x i m u m  ex emption for the 

aggregate v a l u e of cash and other liquid assets available in e.ny month 

S 7 .400 ($700), except as provided in A S  09.38.050. The term

"liquid assets" includes deposits, securities, notes, drafts, accrued 

vacat i o n  pay, refunds, prepayments, and receivables.

* Sec. 7. A S  09.38.050(b) is amended to read:

(b) The exemption amounts u nder AS 09.38.030 m a y  be increased 

w h e n  the individual submits an affidavit, under p e n a l t y  o f  perjury, 

stating that the i n d i v i d u a V s  earnings alone support the individual's 

household; by sc doing, the m a x i m u m  part of the individual's aggregate 

disposable earnings for a n y  w e e k  subject to execution m a y  n ot exceed 

the amount b y  w h i c h  the individual's disposable earnings for that week 

exceed $550 ($275], or, if the individual is claiming an exemption for 

cash or othe r liquid assets u n d e r  AS 09.38.030(b), a m a x i m u m  amount of 

$2,200 ($1,1001 available in a (ANY] m o n t h  Is exempt.

, - 3 -
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NOTES

Property Exemptions in Bankruptcy

* Per conversa tion  with Terry B ann is te r , LAA Legal Serv ices, th e  language in Sec. 09.38.080 (3) i s  unc lea r  i f
"necessa ry  wearing appare l"  i s  included in the  $200 exemption.

1. New subsec tion  added by C.45, s 2, SLA 1974 which reads in p a r t ,  "maximum aggregate d ispo sab le  income of
ind iv idua l f o r  any week may not exceed (A) 25% o f  h is  d isposab le  income fo r  t h a t  week o r (B) th e  amount by which
h is  d ispo sab le  income fo r  t h a t  week exceeds $114, whichever i s  l e s s . "

2. Combined value inc lud ing  household goods, f u rn i tu r e ,  wearing appare l,  books, p o r t r a i t s ,  and heirlooms.

3. To be exempt, th e  to t a l  value o f th e  automobile may not exceed $11,000.

4. Sec. 09.38.010 reads in p a r t ,  "(a) exemption fo r  homestead as p r in c ip le  res idence f o r  ind iv idua l or dependents
may not exceed $27,000." "(b) agg reg ra te  value o f  m u lt ip le  homestead exemptions a llowable with re sp ec t  to  a
s in g le  l i v in g  un i t  may not exceed $27,000."

5. I f  cash su rrende r value does not exceed $5,000.

6 . To be exempt, the t o t a l  value o f  th e  automobile may not exceed $11,000.

7. I f  cash su rrende r value does not exceed $5,500.

8 . Combined aggregate value to  inc lude household fu rn ish in g s ,  household goods, wearing appare l,  app liances, books, 
animals, crops or musical ins truments f o r  personal, family o r household use. Hay not exceed $200 in value in any 
p a r t i c u l a r  item.

9. Paragraph 8, 11 USC s 522 reads in p a r t ,  "aggregate i n t e r e s t ,  not to  exceed in value $4,000, in any accrued 
d iv idend o r i n t e r e s t  under, o r  loan value of, any unmatured l i f e  insurance co n tra c t  owned by the  deb to r
under which the  insu red  is  th e  d eb to r  o r an ind iv idua l o f  whom the deb to r is  a dependen t." In add it ion ,
Paragraph 7, USC s 522 reads, "Any unmatured l i f e  insurance c o n tr a c t  owned by the  deb to r, o th e r  than a c r e d i t  
l i f e  insurance c o n t r a c t" ,  may be exempted.

10. Subsection (a), 15 USC s 1673 reads in p a r t ,  "maximum p a r t  o f agg reg ra te  d isposab le  ea rn ings f o r  any work week 
may not exceed (1) 25% o f  d ispo sab le  ea rn ings fo r  a week, o r  (2) the  amount by which d ispo sab le  ea rn ings fo r  t h a t  
week exceed 30 times the fed e ra l  minimum hour wage a t  time earn ings are  payable, whichever i s  l e s s . "



Register 98. July 1986 L A B O R 8 A A C  95.010

8 A A C  95.990

PART 7.
ADM IN ISTRAT IVE  SERVICES D IV ISION  

Chapter
95. Adjustments to Alaska Exemptions Act 

(8  AAC 9 5 .0 1 0 -8  AAC 95 .990 )

CHAPTER 95. 
ADJUSTMENTS TO ALASKA 

EXEMPTIONS ACT

Section
10. Statement o f purpose
20. Determination o f changes in the

Consumer Price Index
30. Adjustments to exemptions

990. Definitions

8 AAC 95 .010 . STATEMENT OF PURPOSE. 
This chapter adjusts the dollar amounts set out 
in the Alaska Exeir. >tions Act ( AS 09 .38 ), in 
response to chanees in the Consumer Price 
Index. (E f f . 7 /1 /86 , Reg. 98)

Authority: AS 09 .38 .115

8 AAC 95 .020 . DETERM INATION OF 
CHANGES IN THE CONSUMER PRICE 
INDEX . The department has determined that 
the November 1985 Consumer Price Index re­
flects a 13 .39 percent increase over the January 
1982 base index used fo r the purpose o f adjust­
ing the do lla r amounts set out in the Alaska 
Exemptions Act. Under AS 09 .38 .115 (b )(1 ). 
this percent increase is rounded to 10 percent. 
(E ff . 7 /1 /86 . Reg. 9 8 )

Authority: AS 09 .38 .115

8 AAC 95 .030 . ADJUSTMENTS TO EXEMP­
TIONS. (a ) The S27 .000 homestead exemption 
provided in AS 09 .38 .010 (a ) and (b ) is increased 
to $ 29 ,700 .

(b ) The personal property exemptions pro­
vided in AS 09 .38 .020  are increased as follows:

(1 ) the S I .5 00  aggregate exemption for 
personal property, set out in AS 09 .38 .020 (a ). 
is increased to $1 ,650 :

(2 )  the S500 exemption fo r jewelry, set out 
in AS 0 9 .3 8 .0 2 0 (b ), is increased to $550 ;

professional books, and too ls o f  the trade, set 
out in AS 09 .38 .020 (c ). is increased to S I ,540 ;

(4 ) the S500 exemption fo r pets, set out in 
AS 09 .38 .020 (d ). is increased to S550 : and

(5 ) the S I .500 exemption fo r a motor 
vehicle, set out in AS 09 .38 .0 20 (e ). is increased 
to S I .650 and the S I0 .000  value limitation fo r 
the motor vehicle, set out in AS 09 .30 .0 20 (e ). 
is increased to S1 1.000.

(c) The S5.000 exemption fo r accrued divi­
dends and loan values on life insurance and 
annuity contracts, in AS 09 .3 8 .0 2 5 (a ). is in­
creased to S5.500.

fd ) The exemptions fo r earnings and liquid 
assets, in AS 09 .38 .030 . are increased as follows:

(1 ) the S I 75 exemption fo r weekly net earn­
ings, set out in AS 09 .38 .0 30 (a ). is increased to 
SI 92 .50 : and

(2 ) the $700 exemption fo r cash and other 
liquid assets, set out in AS 0 9 .3 8 .0 3 0 (b ). is in­
creased to S770.

(e) The increased exemption amounts pro­
vided in AS 09 .38 .0 50 (b ) are increased as 
follows:

(1 ) the S275 amount regarding weekly dis­
posable earnings is increased to S 302 .50 ; and

(2 ) the S I , 100 maximum month ly exemp­
tion for cash and other liquid assets is in­
creased to S I ,210. (E ff. 7 /1 /86 , Reg. 9 8 )

Authority: AS 09 .38 .115
8 AAC 95.990. DEFIN IT IONS. In this chapter.

(1 ) “ Consumer Price Index" means the Con­
sumer Price Index fo r all Urban Consumers for 
the Anchorage Metropolitan Area compiled by 
the Bureau o f  Labor Statistics, United States 
Department o f  Labor: and

(2 ) “ department" means the Department o f 
Labor. (E ff. 7 /1 /86 . Reg. 9 8 )

Authority: AS 09 .38 .115
(3 ) the S I .4 00  exemption fo r implements,



STATE PROPERTY EXEMPTIONS IN BANKRUPTCY

1962 1971 1972 1974 1976 1982 1986
FEDERAL
EXEMPTION

LIMITED VALUE EXEMPTION
R n n lc
P ic tu re s
Musical Instruments

__  300 1,5002 1, 6502 4,0008

Wearing Apparel * 4,0008
Watches & Jewelry 200 500 550 500
A r t i c le s  f o r  Trade/Profession 1,800 2,500 1,400 1,540 750
Hmisphnld Rnndc;
Fu rn i tu re _1,200 1,5002 1,6502 4,0008
Pets 500 550 4,0008
Automobile (Exempt under Trade/Profession) 1,5003 1,6506 1,200

Heirlooms 1,5002 1,6502
Earnings (within 30 days) 350 (Head o f  Household) 

200 (Single Man)
Weekly Net Earnings 
Cash & Other Liquid Assets

25%/1141 175
700

193
770

25%/10

Weekly D isposable Income 
Increased Cash & Liquid Assets

275
1,100

303
1,210

Not
Specif ied

HOMESTEAD EXEMPTION

Debtor's Dwelling (Realty) 8,000 12,000 19,000 27,0004 29,700 7,500
Debtor's Dwelling (Mobile Home) 

PROPERTY EXEMPTION W/O LIMITATION
8,000 12,000

Unmatured L ife Insurance & 
Annunity Contrac ts 5,0005 5,5007 4,0009



UNITED STATES CODE
1982 EDITION 

SUPPLEMENT TV
CONTAINING THE GENERAL AND PERMANENT LAWS OF 

THE UNITED STATES, ENACTED DURING THE 
98th CONGRESS AND 99th CONGRESS

Prepared and published under authority of T itle 2 , U .S . Code, Section 285b , 
by the Office of the Law  Revision Counsel of the House of Representatives

JANUARY 15, 1983, TO JANUARY 5, 1987

VOLUME TWO 

TITLE 11— BANKRUPTCY
T O

TITLE 18-CRIMES AND CRIMINAL PROCEDURE

UNITED STATES 

G O V E R N M E N T  PRINTING OFFICE 

W A S H I N G T O N  : 1987



0 522 TITLE 11— B A N K R U P T C Y Page 28

S t c t i o i i  R i m u n  t o  m  O t k x h  S k t i o n s

This section Is referred to In sections 323. 354. 704. 
707. 1106.1111.1112. 1307 of this title.
1 522. Exemptions

[See m a in  e d i t i o n  f o r  t e x t  o f  (I) a n d  (2 )1

[ S e e  m a i n  e d i t i o n  f o r  t e x t  o f  ( 6 )  t o  (9)1
(10) T h e  d eb to r's  r ig h t  to  rece ive—

[ S e e  m a i n  e d i t i o n  f o r  t e x t  o f  ( A )  t o  I D )  1
(a) In  th is  se c tio n—

(1) "d e p e n d e n t"  Includes spouse, w h e th e r 
o r n o t a c tu a lly  d ependen t; and

(2) "v a lu e "  m ean s fa ir  m a rk e t value as of 
th e  d a te  of th e  filing  o f th e  p e titio n  or. w ith  
re sp ec t to  p ro p e rty  t h a t  becom es p ro p e r ty  o f 
th e  e s ta te  a f te r  su ch  d a te , as o f th e  d a te  su ch  
p ro p e r ty  becom es p ro p e r ty  o f th e  esta te .

(E) a  p a ym en t u n d e r a  s to ck  bonus, pen­
sion. p ro f ltsh a r ln g , a n n u ity , o r  s im ila r p lan  
o r c o n tr a c t  o n  acco u n t o f Illness, disability, 
d ea th , age. o r  le n g th  of service, to  th e  
e x te n t  re a so n ab ly  n ece ssa ry  fo r th e  su p po rt 
of th e  d e b to r  a n d  a n y  d e p en d en t o f th e  
deb to r, u n le s s—

(b) N o tw ith s ta n d in g  se c tio n  541 of th is  title , 
an  ind iv idua l d e b to r m ay  ex em p t from  p ro p e rty  
o f th e  e s ta te  th e  p ro p e r ty  lis ted  in e ith e r  p a ra ­
g ra p h  (1) or, in  th e  a lte rn a tiv e , p a ra g ra p h  (2) 
o f th is  subsec tion . In  Jo in t cases filed u n d e r se c ­
t io n  302 of th is  t i t le  a n d  ind iv idua l cases filed  
u n d e r sec tio n  301 o r 303 o f th is  t it le  by  o r 
a g a in s t d eb to rs  w ho a re  h u sb an d  and  wife, and  
w hose e s ta te s  a re  o rd e red  to  be Jo in tly  adm in is­
te re d  u n d e r R u le  1015(b) o f th e  B ank ru p tcy  
Rules, one d e b to r m ay  n o t e lec t to  e x em p t 
p ro p e r ty  lis ted  in  p a ra g ra p h  (1) and  th e  o th e r  
d e b to r  e le c t to  ex em p t p ro p e r ty  lis ted  in  p a ra ­
g ra p h  (2) of th is  sub sec tion . I f  th e  p a r t ie s  
c a n n o t ag ree  o n  th e  a lte rn a tiv e  to  be elected, 
th e y  sh a ll be deem ed  to  e le c t p a ra g ra p h  (1), 
w he re  su ch  e le c tio n  is p e rm it te d  u n d e r th e  law  
o f th e  Ju risd ic tion  w h e re  th e  case is filed. S u ch  
p ro p e r ty  Is—

(See m a in  e d i t i o n  f o r  t e x t  o f ( i )  a n d  (:<)]
(ill) su ch  p la n  o r  c o n tr a c t  does n o t qu a l­

ify  u n d e r  s e c tio n  401(a), 403(a), 403(b), 
408, o r  409 ' o f th e  In te rn a l  R evenue Code 
of 1986 (26 T7.S.C. 401(a), 403(a), 403(b), 
408, o r  409).

[See m a i n  e d i t i o n  f o r  t e x t  o f  ( 1 1 ) 1

(e) A w aiv e r o f  an  e x em p tio n  execu ted  in 
favo r o f a  c re d ito r  t h a t  h o ld s  a n  un secu red  
c la im  a g a in s t th e  d e b to r  is u n en fo rc e ab le  in a  
case u n d e r  th i s  t i t le  w ith  re s p e c t to  su ch  claim  
ag a in s t p ro p e r ty  t h a t  th e  d e b to r  m ay  ex em p t 
u n d e r su b se c tio n  (b) o f th i s  sec tion . A waiver by 
th e  d e b to r  o f a  pow er u n d e r  su b sec tio n  (f) o r 
(h) o f th i s  s e c t io n  to  avo id  a  tra n s fe r, under 
su b sec tio n  (g) o r  (1) o f th is  s e c tio n  to  ex em p t 
p ro p e rty , o r  u n d e r  su b sec tio n  (i) o f th is  section  
to  recover p ro p e r ty  o r to  p re se rv e  a  tra n s fe r. Is 
u n en fo rc e ab le  in  a  case u n d e r  th is  title .

(c) U nless th e  case is dism issed, p ro p e r ty  e x ­
em p ted  u n d e r th is  s e c tio n  is n o t liab le  d u rin g  
o r  a f te r  th e  case fo r  a n y  d e b t of th e  d eb to r t h a t  
arose, o r  t h a t  is d e te rm in ed  u n d e r section  502 
o f th is  t it le  as if s u c h  d e b t h a d  arisen, b e fo re  
th e  com m encem en t o f th e  case, ex cep t—

(1) a d eb t o f a  k in d  spec ified  in  se c tio n  
523(a)(1) o r 523(a)(5) o f th is  title ; o r

(2) a d eb t se cu red  by  a  lien  t h a t  is—
(A)(i) n o t avoided  u n d e r sub sec tion  (f) o r 

<g) o f th is  s e c tio n  o r  u n d e r sec tion  544, 545, 
547, 548, 549, o r 724(a) o f th is  title ; and

(ii) n o t void u n d e r se c tio n  506(d) o f th is  
title ; o r

(B) a  ta x  lien, n o tic e  o f w h ich  is p ro p e rly  
filed.

[See m a i n  e d i t i o n  f o r  t e x t  o f  ( J )  a n d  (p)]
(h) T h e  d e b to r  m ay  avo id  a  t r a n s fe r  o f p rop ­

e r ty  o f t h e  d e b to r  o r re co v e r a  se to f f to  th e  
e x te n t  t h a t  t h e  d e b to r cou ld  h ave  exem p ted  
su ch  p ro p e r ty  u n d e r  su b se c tio n  (g)(1) of th is  
s e c tio n  if  th e  t r u s te e  h a d  avo ided  su ch  tran sfe r, 
l f -

(1) s u c h  t r a n s f e r  is avo id ab le  by  th e  tru s te e  
u n d e r s e c tio n  544, 545, 547, 548, 549, o r 724(a) 
o f th i s  t i t le  o r  re cov erab le  by th e  tru s te e  
u n d e r  s e c tio n  553 o f th i s  tit le ; and

(2) t h e  t r u s te e  does n o t  a t te m p t to  avoid 
su ch  t ra n s fe r .

<dy T h e  fo llow ing p ro p e r ty  m ay  be exem p ted  
u n d e r su b sec tio n  (b)(1) of th is  section:

[See m a i n  e d i t i o n  f o r  t e x t  o f i l )  a n d  (2 )1

(3) T h e  d e b to r ’s in te re s t,  n o t  to  exceed $200 
in  v a lu e  in a n y  p a r t ic u la r  item  o r  $4,000 in  a g ­
g reg a te  value, in  h o u seh o ld  fu rn ish ing s, 
h o u seh o ld  goods, w earing  appa re l, appliances, 
books, an im als, crops, o r  m usica l in s trum en ts , 
t h a t  a re  h e ld  p r im a r ily  fo r  th e  pe rsonal, 
fam ily, o r h o u se h o ld  u se o f th e  d e b to r o r  a  
d e p en d en t o f th e  d eb to r.

(1) [ S e e  m a i n  e d i t i o n  f o r  t e x t  o f  ( 1 )1
(2) N o tw ith s ta n d in g  se c tio n  551 o f th is  title , a 

t r a n s fe r  av o id ed  u n d e r s e c tio n  544, 545, 547, 
548,549, o r  724(a) o f th is  tit le ,  u n d e r subsec tion
(f) o r (h) o f  th i s  sec tion , o r  p ro p e r ty  recovered 
u n d e r s e c tio n  553 o f th is  title , m ay  be p reserved  
fo r th e  b e n e f i t  o f  th e  d e b to r  to  th e  e x te n t t h a t  
th e  d e b to r  m ay  e x em p t s u c h  p ro p e r ty  u n d e r 
su b se c tio n  (g> o f  th is  se c tio n  o r  p a ra g ra p h  (1) 
of th is  su b se c tio n .

[See m a i n  e d i t i o n  f o r  t e x t  o f  ( 4 ) 1

(5) T h e  d e b to r’s a g g reg a te  In te re s t in  a n y  
p ro p e rty , n o t  to  ex ceed  in  v a lu e  $400 p lu s up  
to  $3,750 o f a n y  u n u se d  am o u n t o f th e  e x ­
em p tio n  p rov id ed  u n d e r p a ra g ra p h  (1) o f th is  
subsec tion .

[ S e e  m a i n  e d i t i o n  f o r  t e x t  o f ( j )  t o  (1)1

(m) S u b je c t  to  t h e  l im ita tio n  in  subsec tion  
(b), th is  s e c tio n  s h a l l  a p p ly  s e p a ra te ly  w ith  re ­
sp e c t to  e a c h  d e b to r  in  a  Jo in t case.
(As am en d ed  P u b . L. 98-353, t i t le  m ,  {9 306, 
453, J u ly  10, 1984, 98 S ta t .  353, 375; Pub. I* 
99-514, S 2, O c t. 22. 1986, 100 S ta t .  2095; Pub. L.
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I

>9-854. t i t le  II, 1 283(1), O ct. 27, 1980, 100 8 ta t. 
5117.) ’ RcmxHcxs w Tkxt

Bankruptcy Rules, referred to In tubsec. (b), are 
Tout in the Appendix to this title.«Z-tion 409 of the Internal Revenue Code (28 U.S.C.Ji) r e f e r r e d  w (dXlOKEXill), which relat-

*Y retirement bonds, was repealed by Pub. L. 
2.388 dlv. A, title IV. |  4Bl'b), July 18. 1984, 9B 8tat. J v  'd gectlon 409A of the Internal Revenue Code 

USC. 409A). which related to Qualifications for ”  eredit employee stock ownership plans, was redes- 
Kxiated section 409.

Akkhokxkts
1 8 8 8 -Subsec. (dXlOXE)tlll). Pub. L 99-814 subsd- mi»d "Internal Revenue Code of 1888" for "Internal 

Revenue Code of 1954".subsec. (h)(1). Pub. L. 99-554, f 283(1X1), substituted -SS3  of this title" for "553 of this tittle".Subsec. (1X2). Pub. L. 99-554. |  283(1X2), substituted 
-this" for "his” after "subsection <g) of”.

1 9 6 4 -Subsec. <aX2). Pub. L. 88-353. I 453(a), insert­
ed "or. with respect to property that becomes property of an estate after such date, as of the date such prop­
erly becomes property of the estate".Subsec. (b). Pub. L. 98-353,1306(a), added provision that In Joint cases filed under section 302 of this title and individual cases filed under section 301 or 303 of this title by or against debtors who are husband and wife, and whose estates are ordered to be Jointly ad­ministered under Rule 1015(b) of the Bankruptcy Ruin, one debtor may not elect to exempt property listed In paragraph (1) and the other debtor elect to nrmpt property listed In paragraph (2) of this subsec­tion. but that If the parties cannot agree on the alter­native to be elected, they shall be deemed to elect paragraph (1), where such election Is permitted under the law of the Jurisdiction where the case Is filed.Subsec. (c). Pub. L. 88-353,1453(b), amended subsec. (ci tenerally. Prior to amendment, subsec. (c) read as follows: "Unless the case Is dismissed, property ex­empted under this section Is not liable during or after the case for any debt of the debtor that arose, or that Is determined under section 502 of this title as If such claim had arisen before the commencement of the case, except—

“(1) a debt of a kind specified in section 623(aXl) or section 523(aX5) of this title; or "(2) a lien that is—"(A) not avoided under section 544, 545, 547, 548, 54B. or 724(a) of this title:"(B) not voided under section 506(d) of this title; or
"<CXI> a tax lien, notice of which Is properly filed; and
"(11) avoided under section 545(2) of this title.” Subsec. (dX3). Pub. L. 98-353, 5 306(b), Inserted "or *4.000 in aggregate value.” subsec. (d)(5). Pub. L. 98-353, f 306(c), amended par. (»> generally. Prior to amendment, par. (5) read as fol- I0** "The debtor’s aggregate Interest, not to exceed m value *400 plus any unused amount of the exemp- uon provided under paragraph (1) of this subsection, m any property."

{e)- Pub- 98-353. |  453(c), substituted "an Meoption" for "exemptions”.
<m)- Pub- L  98-353. 1306(d), substituted ui.*0 the Notation In subsection (b), this sec- tn . f i apply separately with respect to each debtor w «  r 11 caM" *pr "This section shall apply separate- respect to each debtor In a Joint case”.

Ewbctivx Datx o r  1986 Amtkdmxkt
Pub. L. 99-554 effective 30 days after 

out *** »Mtlon 302(a) of Pub. L. 99-554, settvtu «  Effective Date note under section 581 of Judiciary and Judicial Procedure.

Erricnvx Datx or 1984 Akctc orr
Amendment by Pub. L 98-353 effect! rlth respect to cases filed 90 days after July 10, 19 . see section 552(a) of Pub. L. 98-353, set out as a no-e under sec­tion 101 of this title.

Section Rxrzuum to nr Otkxx Sections
This section Is referred to In sections 101, 349, 502, 542. 551, 552. 722, 1123 of this title; title 26 sections 1017,1398; title 29 section 1408.

S 523. Exceptions to discharge
(a) A d ischarge u n d e r sec tion  727, 114i„u 

1228(a), 1228(b), o r 1328(b) o f th is  t i t le  does n o t 
d isch a rg e  a n  Indiv idual d e b to r from  an y  d eb t—

(1) fo r  a  ta x  o r  a  cu stom s d u ty—
(A) of th e  k ind a n d  fo r th e  p e riod s speci­

fied  in  section  507(a)(2) o r 507(a)(7) o f th is  
title , w h e th e r o r n o t  a  c la im  fo r su ch  tax  
was filed  o r allowed;
[See m a i n  e d i t i o n  f o r  t e x t  o f ( B )  a n d  (03
(2) fo r  money, p rope rty , services, o r  an  ex ­

ten s ion , renewal, o r re f in an c in g  o f cred it, to 
t h e  e x te n t  ob ta in ed  by—

(A) fa lse  p re ten ses, a  fa lse re p re sen ta tio n , 
o r  a c tu a l fraud, o th e r  th a n  a  s ta tem e n t re ­
sp ec tin g  th e  deb to r's o r a n  Insider's fin an ­
cial condition;

(B) use o f a  s ta tem e n t In w ritin g—
(I) t h a t  Is m a te r ia lly  false;
(II) re specting  th e  d e b to r’s  o r a n  Insid­

e r's fin anc ia l cond ition ;
(ill) on  w h ich  th e  c re d ito r to  w hom  th e  

d e b to r  Is liab le fo r  su ch  money, p roperty , 
services, o r c red it re a son ab ly  relied; and 

(lv) t h a t  th e  d e b to r caused  to  be made 
o r p ub lished  w ith  In te n t to  deceive; o r
(C) fo r pu rposes o f  s u b p a rag rap h  (A) of 

th i s  p a rag rap h , consum er d eb ts  owed to  a 
sing le  c red ito r an d  agg rega ting  m o re  th a n  
$500 fo r  " lu x u ry  goods o r  se rv ices" Incu rred  
by  a n  Individual d e b to r o n  o r  w ith in  fo r ty  
d ay s b e fo re  th e  o rd e r  fo r re lie f u n d e r th is  
title , o r c a sh  advances agg rega tin g  more 
t h a n  $1,000 t h a t  a re  ex ten s io n s of consum er 
c re d it u n d e r a n  o p en  end  c red it p la n  ob­
ta in ed  by  an  ind iv idua l d e b to r on o r  w ith in  
tw en ty  days b e fo re  th e  o rd e r fo r  re lief 
u n d e r th is  title , a re  p resum ed  to  be nondls- 
chargeab le ; " lu x u ry  goods o r se rv ices" do 
n o t  Include goods o r  serv ices rea sonab ly  ac­
q u ire d  fo r th e  su p p o r t  o r m a in ten an ce  of 
th e  d e b to r o r a  d e p en d en t o f th e  deb to r; an  
e x ten s io n  o f c on sum er c re d it u n d e r a n  open 
end  c red it p lan  Is to  be d e fin ed  fo r pu rposes 
o f th is  su b p a rag rap h  as i t  Is d e fin ed  in  th e  
C on sum er C red it P ro te c tio n  A ct (15 U.S.C. 
1601 e t  seq.);
[See m a i n  e d i t i o n  f o r  t e x t  o/(3) a n d  (4)3
(5) to  a  spouse, fo rm e r spouse, o r ch ild  of 

th e  d eb to r, fo r a lim ony  to, m a in ten an c e  for. 
o r su p p o r t o f su ch  spouse o r child, in  connec­
tio n  w ith  a  se p a ra tio n  ag reem en t, divorce 
decree  o r o th e r  o rd e r o f a  c o u r t  o f record, de­
te rm in a tio n  m ade in  acco rdance w ith  S ta te  o r

" S o  In  o r ld n x L
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(Pub. L. 95-598. Nov. 8.1978. 92 S ta t. 2586.)
H istorical and Revision Notes

LEGISLATIVE STATEMENTS
Section 521 of the House amendment modifies a 

comparable provision contained In the House bill and 
Senate amendment. The Rules of Bankruptcy Proce­
dure should provide where the list of creditors is to be 
liled. In addition, the debtor Is required to attend the 
hearing on discharge under section 524(d).

SENATE REPORT NO. 9 5 -9 S 9
This section lists three duties of the debtor In a 

bankruptcy case. The Rules of Bankruptcy Procedure 
will specify the means of carrying out these duties. 
The first duty is to file with the court a list of credi- 
lors and. unless the  court orders otherwise, a schedule 
of assets and liabilities and a statement of his finan­
cial affairs. Second, the debtor is required to cooperate 
wiih the trustee as necessary to enable the trustee to 
perform the trustee’s duties. Finally, the debtor must 
surrender to the trustee all property of the  estate, and 
any recorded Information, Including books, docu­
ments. records, and papers, relating to properly of the 
estate. This phrase "recorded Information. Including 
books, documents, records, and papers." has been used 
here and throughout the bil) as a more general term, 
and includes such other forms of recorded information 
as data in computer storage or fn other machine 
readable forms.

The list in this section is not exhaustive of the debt­
or s duties. O thers are listed elsewhere in proposed 
tide 11. such as in section 3<3. which requires the 
debtor to submit to examination, or in the Rules of 
Bankruptcy Procedure, as continued by S 404(a) of S. 
2266. such as the duty to attend any hearing on dis- 
rnarge. Rule 402(2).

Section R eterred to in Other Sections
This section Is referred to in sections 523. S54. 1106. 

1111 of this title.
1522. Exemptions

(a) In  th is  sec tion—
(1) "d e p en d en t"  includes spouse, w h e th e r 

or no t ac tu a lly  dependen t; and 
<2) "v a lu e "  m eans fa ir  m a rk e t value as of 

th e  da te  o f th e  filing  o f th e  pe tition .
(b) N o t w it h s t a n d in g  s e c t io n  541 o f  t h is  t it le , 

an i n d iv id u a l  d e b t o r  m a y  e x e m p t  f r o m  p r o p e r t y  
of t h e  e s ta te  e it h e r —

(1) p ro p e rty  t h a t  is specified u n d e r sub sec­
tion (d) o f th is  section, un less th e  S ta te  law 
th a t  is app licab le  to th e  d eb to r u n d e r p a ra ­
g raph  (2)IA) of th ir  sub sec tion  specifically  
does no t so au tho rize; or, in th e  a lte rn a tiv e , 

<2)(A) any  p ro p e rty  th a t  is ex em p t u n d e r 
Federal law, o th e r  th a n  subsec tion  (d) o f th is  
section, o r  S ta te  o r local law th a t  is app licab le  
on th e  da te  of th e  filing  of th e  p e titio n  a t  th e  
Place in w hich th e  deb to r's dom icile h a s  been 
located fo r th e  180 days im m ediate ly  p re ced ­
ing th e  d a te  of th e  filing  of th e  pe tition , o r 
jo r a longer p o rtion  o f such 180-day period  
n nV n any o th e r  place: and  
<H) any  In te re s t in p ro p e rty  In w h ich  th e  
Dior had. im m ed ia te ly  b e fo re  th e  com ­

m encem en t of th e  case, an  in te re s t a s  a 
te n a n t  by th e  en tire ty  o r jo in t te n a n t to  th e  
e x te n t t h a t  such in te re s t as a  te n a n t  by th e  
e n ti re ly  o r jo in t te n a n t is e x em p t from  p ro c ­
ess u n d e r applicab le  n o n b an k ru p lcy  law.
(c) U nless th e  case is dism issed, p ro p e r ty  

ex em p ted  un d e r th is  sec tio n  is n o t liab le  d u rin g  
or a f te r  th e  case fo r any  d e b t o f th e  d e b to r t h a t  
arose, o r t h a t  is d e te rm in ed  u n d e r s e c tio n  502 
of th is  t i t le  as if su ch  clairr. h ad  a risen  b e fo re  
th e  com m encem en t of th e  case, e x c e p t—

(1) a d eb t of a k ind spec ified  In se c tio n  
523(a)(1) o r section 523(a)(5) of th is  title ; o r

(2) a lien  th a t  is—
(A) n o t avoided u n d e r sec tion  544, 545,

547. 548. 549. o r 724(a) o f th is  title ;
(B) n o t  voided u n d e r sec tion  506(d) o f th is  

title : o :

(Ci(i) a  tax  lien, n o tic e  o f w h ich  is p ro p e r­
ly filed; and

(li) avoided un d e r sec tion  545(2) of th is  
title .

(d) T h e  follow ing p ro p e r ty  m ay  be ex em p ted  
u n d e r sub sec tion  (b)(1) o f th is  section:

(1) T h e  deb to r's a g g rega te  in te re s t, n o t to 
exceed  i7.500 in  value, in  re a l p ro p e r ty  o r 
p e rso n a l p ro p e rty  t h a t  th e  d e b to r o r  a  d e ­
p e n d e n t of th e  d eb to r u ses as a  re sidence , in  a 
coope ra tiv e  t h a t  owns p ro p e r ty  t h a t  th e  
d e b to r o r  a d ep en d en t o f th e  d e b to r  u ses as a 
residence, o r in a  bu ria l p lo t fo r th e  d e b to r  o r 
a  d ep en d en t o f th e  d eb to r.

(2) T h e  deb to r's in te re s t, n o t  to  exceed 
S 1,200 In  value, in  one  m o to r vehic le .

(3) T h e  deb to r's in te re s t, n o t to  exceed  $200 y  

in  v a lu e  in  any  p a r t ic u la r  item , in h o u seh o ld  t \ s  

fu rn ish ing s, h ou seho ld  goods, w earing  appar- ^  . 
el. appliances, books, an im als, crops, o r  musi-~
cal in s trum en ts , t h a t  a re  h e ld  p r im a r ily  f o r ^  1 
th e  pe rsonal, fam ily, o r  hou seho ld  u se o f th e  
d e b to r o r  a  d ep en d en t o f th e  deb to r.

(4) T h e  deb to r's agg reg a te  in te re s t, n o t  to  
exceed $500 in  value, In jew elry  h e ld  p r im a r­
ily fo r  th e  personal, fam ily, o r h o u seh o ld  use 
o f th e  d e b to r o r  a  d ep en d en t o f th e  d eb to r.

(5) T h e  deb to r's agg rega te  in te re s t, n o t to 
exceed in  value $400 p lu s  any  u n u sed  am oun t
o f th e  ex em p tion  p rov ided u n d e r p a r a g r a p h s ^ -
(1) o f th is  subsection , in  any  p ro p e rty .,

(6) T h e  debto r's agg reg a te  in te re s t, n o t to  
exceed $750 in  value, in  any  im p lem en ts, p ro ­
fess iona l books, o r  tools, o f th e  t r a d e  o f th e  
d e b to r o r th e  t ra d e  o f a d e p e n d e n t o f th e  
deb to r.

(7) A ny u nm a tu red  life in su ran c e  co n tra c t 
owned by th e  deb to r, o th e r  th a n  a  c re d it .ife 
in su ran ce  con trac t.

(8) T h e  d eb to r's  ag g rega te  in te re s t, n o t to 
exceed in  va lue $4,000 less any  am o u n t of 
p ro p e rly  of th e  e s ta te  t ra n s fe r re d  in th e  
m an n e r specified in  section  542(d) o f th is  
title , in  any  acc rued  div idend o r  in te re s t 
under, o r loan  va lue  of, a n y  u n m a tu re d  life 
in su ran ce  co n tra c t owned by th e  d eb to r 
u n d e r w hich th e  In su red  is th e  d e b to r o r an  
ind iv idua l o f w hom  th e  d eb to r is a  d ependen t.

(9) P ro fess iona lly  p resc rib ed  h e a l th  aids for 
th e  d e b to r o r a d ep en d en t o f th e  deb to r.

(10) T h e  deb to r's r ig h t to  receive—
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(A) a  social secu rity  benefit, u n em p loy ­
m en t com pensation, o r a  local public a ss is t­
an ce  benefit:

(B) a  vete rans' benefit:
(C) a  d isability, illness, o r un em p loym en t 

benefit:
(D) alim ony, support, o r s e p a ra te  m a in te ­

nance. to  th e  ex ten t reasonab ly  necessary  
fo r th e  suppo rt of th e  d e b to r and  an y  d e ­
p e n d en t o f th e  debtor:

(E) a  p aym en t under a s to ck  bonus, p e n ­
sion, p ro fitsh aring , annu ity , o r  s im ila r p lan  
o r c o n tr a c t on account of illness, d isab ility , 
d ea th , age. o r len g th  of service, to  th e  
e x te n t reasonab ly  necessary fo r  th e  su p p o r t 
o f th e  d eb to r and any d ep en d en t o f th e  
deb to r, un less—

(i) su ch  p lan  o r co n tra c t was es tab lish ed  
by o r  und er th e  ausp ices o f an  insider 
t h a t  em ployed th e  d eb to r a t  th e  tim e th e  
d e b to r’s rig h ts  und er su ch  p lan  o r con ­
tr a c t  arose:

(ii) su ch  paym en t is on a cco un t o f age 
o r le n g th  of service: and

(lii) su ch  p lan  o r co n tra c t does n o t q u a l­
ify  u n d e r section  401(a). 403(a). 403(b), 
408, o r  409 of th e  In te rn a l R evenue  Code 
of 1954 (26 U.S.C. 401(a), 403(a), 403(b), 
408, o r 409).

tio n jj^ th e  d e b to r m ay avoid th e  fix ing  o f a  lien

on  an  in te re s t o f th e  d e b to r in p ro p e r ty  to the 
e x te n t t h a t  su ch  lien im pa irs  a n  exem ption  to 
w hich th e  d e b to r w ould  h ave  b een  entitled 
u n d e r sub sec tion  (b) o f th is  sec tion , if such lien 
is—

(1) a  jud ic ia l lien: o r
(2) a  nonpossesso ry . nonpurchase-m oney se­

cu rity  in te re s t in a n y —
(A) h ou seho ld  fu rn ish ing s, household 

goods, w earing  appa re l, app liances, books, 
an im als, crops, m usica l in s trum en ts , o r jew­
e lry  t h a t  a re  he ld  p rim a rily  fo r th e  person­
al, fam ily, o r  h o u seh o ld  u se o f th e  deb to r or 
a  d e p en d en t o f th e  deb to r;

(B) im p lem en ts, p ro fess iona l books, or 
tools, o f th e  tra d e  o f th e  d e b to r  o r th e  trade 
of a  d ep en d en t o f th e  d eb to r, o r

(C) p ro fess io na lly  p resc rib ed  h e a l th  aids 
fo r th e  d e b to r  o r a  d e p en d en t of th e  debtor.

(11) T h e  debto r's rig h t to  receive, o r p ro p e r­
ty  t h a t  is tra ceab le  to—

(A) an  aw ard und er a  c rim e v ictim 's re p a ­
ra t io n  law;

(B) a  p aym en t on accoun t o f th e  w rongfu l 
d e a th  o f an  individual o f w hom  th e  d e b to r 
was a  dependen t, to th e  e x te n t  rea sonab ly  
n ecessary  fo r th e  su p po rt o f th e  d e b to r and  
any  d epen d en t o f th e  debtor;

(C) a  p aym en t u n d e r a  life  in su ran ce  con ­
tra c t  t h a t  in su red  th e  life  o f an  ind iv idua l 
o f w hom  th e  d eb to r was a  d e p en d en t o n  th e  
d a te  o f su ch  ind iv idual's d ea th , to  th e  
e x te n t rea sonab ly  necessary  fo r th e  su p p o r t 
o f th e  d eb to r and  any  d ep en d en t o f th e  
debto r;

(D) a  paym ent, n o t to  exceed $7,500, on 
a cco un t o f personal bodily In ju ry , n o t  In ­
c lud ing  p a in  and su ffe ring  o r com pensa tion  
fo r a c tu a l pecun iary  loss, o f th e  d e b to r o r 
a n  ind iv idua l o f w hom  th e  d e b to r is a  d e ­
p enden t; o r

(E) a  p aym en t In com pensa tion  o f loss of 
fu tu re  ea rn in g s o f th e  d e b to r o r a n  ind iv id ­
u a l o f w hom  th e  d eb to r is o r was a  d ep en d ­
en t. to  th e  e x te n t rea sonab ly  n ecessary  fo r 
th e  su p p o r t of th e  d eb to r a n d  any  d e p en d ­
e n t o f th e  debtor.

(g) N o tw ith s ta n d in g  sec tio n s 550 a n d  551 of 
th is  title , th e  d e b to r  m ay  ex em p t u n d e r subsec­
tio n  (b) of th is  se c tio n  p ro p e r ty  t h a t  th e  t ru s t­
ee recovers u n d e r s e c tio n  510(c)(2). 542. 543, 
550, 551, o r 553 o f th is  title , to  th e  e x te n t  th a t  
th e  d e b to r cou ld  have  ex em p ted  su ch  p roperty  
u n d e r su b sec tio n  (b) o f th is  s e c tio n  if such  
p ro p e rty  h ad  n o t  b een  tra n s fe rre d , if—

(1)(A) su ch  t r a n s f e r  w as n o t a  vo lun ta ry  
tra n s fe r  o f su c h  p ro p e r ty  by th e  deb to r; and

(B) th e  d e b to r  did n o t concea l su ch  p ro p e r­
ty; o r

(2) th e  d e b to r  cou ld  h av e  avoided such  
t r a n s fe r  u n d e r su b sec tio n  (f)(2) o f th is  sec­
tion.
(h) T h e  d e b to r m ay avoid  a  t r a n s fe r  of p ro p ­

e r ty  o f th e  d e b to r  o r  recover a  s e to f f  to  th e  
e x te n t t h a t  t h e  d e b to r  could  h ave  exem pted  
su ch  p ro p e r ty  u n d e r su b sec tio n  (g)(1) o f th is  
sec tion  if th e  t ru s te e  h a d  avoided su ch  tran sfe r, 
i f-

(1) su ch  t r a n s fe r  Is avo idab le  by  th e  t ru s te e  
u n d e r s e c tio n  544, 545, 547, 548, 549, o r 724(a) 
of th is  t i t le  o r  recov erab le  by th e  tru s te e  
u n d e r s e c tio n  553 o f th is  t i t t l e  '; a n d

(2) th e  t ru s te e  does n o t a t te m p t  to  avoid 
su ch  tra n s fe r .

(e) A w aiver of ex em p tions ex ecu ted  in  favo r 
o f a  c re d ito r th a t  ho lds a n  u n secu red  c laim  
ag a in s t th e  d eb to r is u n en fo rc eab le  in  a  case 
u n d e r th is  tit le  w ith  re sp ec t to  su ch  c laim  
ag a in s t p ro p e r ty  th a t  th e  d e b to r  m ay  ex em p t 
u n d e r  sub sec tion  (b) of th is  sec tion . A w aiver by 
th e  d e b to r o f a  power u n d e r su b sec tio n  (f) o r 
(h) o f th is  section  to  avoid a  tra n s fe r, u n d e r 
sub sec tion  (g) o r <i) o f th is  se c tio n  to  ex em p t 
p rope rty , o r  u n d e r sub sec tion  (i) o f th is  sec tio n  
to  recover p ro p e r ty  o r to  p re se rv e  a tra n s fe r .  Is 
u n en fo rc eab le  in a  case u n d e r th is  title .

(f) N o tw ith s tan d in g  any  w aiver o f exemp-

(i)(l) I f  th e  d e b to r  avoids a  t r a n s fe r  o r recov­
e rs  a  s e to f f u n d e r  su b sec tio n  (f) o r  (h) o f th is  
section, th e  d e b to r  m ay  recover in  th e  m an n e r 
p resc rib ed  by, a n d  s u b je c t to  th e  lim ita tio n s  of, 
sec tion  550 of th i s  title , th e  sam e  as if th e  t r u s t ­
ee h a d  avoided su ch  tra n s fe r,  a n d  m ay  exem p t 
any  p ro p e r ty  so  recovered  u n d e r su b sec tio n  <b) 
o f th is  section .

(2) N o tw ith s ta n d in g  se c tio n  551 o f th is  title , a  
t r a n s fe r  avoided  u n d e r s e c tio n  544, 545, 547, 
548, 549, o r 724(a) o f th is  title , u n d e r sub sec tion  
(f) o r (h) of th i s  sec tio n , o r  p ro p e r ty  recovered 
u n d e r se c tio n  553 o f th i s  title , m ay  be  p reserved  
fo r th e  b e n e f it o f th e  d e b to r  to  th e  e x te n t t h a t  
th e  d e b to r  m ay  e x em p t s u c h  p ro p e r ty  u n d e r 
su b sec tio n  (g) o f  h i s ’ s e c tio n  o r  p a ra g ra p h  (1) 
o f th is  sub sec tion .

'S o  in  o r l i i n a l .
■So in  o r ig in a l .  P r o b a b ly  s h o u ld  b e  " t h is " .
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in  N o tw ith s tand in g  su b se c tio n s  (g) a n d  (I) o f 
ihis section, th e  d e b to r m ay ex em p t a  p a r t ic u ­
lar kind o f p ro p e r ty  u n d e r su b sec tio n s (g) a n d  
it of th is  sec tion  on ly  to  th e  e x te n t t h a t  th e  

debtor h a s  ex em p ted  less p ro p e rty  In va lue o f 
•jch kind th a n  t h a t  to  w h ich  th e  d e b to r is e n t i ­

tled under sub sec tion  (b) o f th is  section .
ik) p ro p e rty  t h a t  th e  d e b to r  ex em p ts  u n d e r 

this section is n o t liab le fo r p aym en t o f any  a d ­
m inistrative expen se  e x c e p t-

(1) th e  a liq u o t s h a r e  of th e  costs and e x ­
penses of avoid ing a  t ra n s fe r  o f p ro p e r ty  t h a t  
the d eb to r ex em p ts  u n d e r su b sec tio n  (g) o f 
this section, o r  o f recovery  o f such p ro p e rty , 
lh a t is a tt r ib u ta b le  to  th e  value o f th e  p o r ­
tion o f such  p ro p e r ty  e x em p ted  in re la tio n  to  
the value of th e  p ro p e r ty  recovered; and

(2) any  co sts  and  ex p en se s  of avo id ing  a  
tran sfe r u n d e r su b sec tio n  ( f) or (h) o f th is  
section, o r o f recovery  o f p ro p e r ty  u n d e r s u b ­
section (i)(l> o f th is  sec tion , th a t  t h e  d e b to r  
has n o t paid.
(1) T h e  d e b to r sh a ll file  a  lis t o f p ro p e r ty  t h a t  

the d eb to r cla im s as e x em p t u n d e r su b se c tio n  
ib) of th is  section . I f  t h e  d e b to r does n o t file  
such a  list, a  d e p en d en t o f th e  d eb to r m ay file  
such a  list, o r m ay c la im  p ro p e rty  a s  e x em p t 
from p ro p e rty  o f th e  e s ta te  o n  b e h a lf  o f th e  
debtor. Unless a  p a r ty  in in te re s t  ob jec ts, th e  
property c la im ed as e x em p t on  su ch  l is t is 
exempt.

<m) T h is  sec tio n  s h a ll app ly  sep a ra te ly  w ith  
respect to  each  d e b to r in  a  jo in t case.
■Pub. L. 95-598. Nov. 6. 1978. 92 S ta t. 2586.)

H i s t o r ic a l  a n d  R e v i s i o n  N o t e s

LEG ISLA T IV E  STATEM ENTS
Section 522 o t  the House amendment represents a 

compromise on the Issue oi exemptions between the 
position taken in the House bill, and that taken in the 
Senate amendment. Dollar amounts specified in sec­
tion 522(d) of the House bill have been reduced from 
amounts as contained in H.R. 8200 as passed by the 
House. The States may. by passing a law. determine 
whether the Federal exemptions will apply as an a lter­
native to Stale exemptions in bankruptcy cases.

Section 522(c)(1) tracks the  House bill and provides 
(hat dischargeable tax claims may not be collected out 
n! exempt property.

Section 522(f)(2) is derived from the Senate amend­
ment restricting the debtor to avoidance of nonposses- 
sory. nonpurchase money security interests.

Exemptions: Section 522(c)(1) of the House amend­
ment adopts a provision contained in the House bill 
(hai dischargeable taxes cannot be collected from 
exempt assets. This changes present law. which allows 
collection of dischargeable taxes from exempt proper­
ty. a rule followed in the Senate amendment. Nondis- 
chargeable taxes, however, will continue to the [be] 
collectable out of exempt property. It is anticipated 
'hat in the next session Congress will review the ex­
emptions from levy currently contained in the In te r­
nal Revenue Code [title 26] with a view to increasing 
the exemptions to more realistic levels.

SENATE REPORT NO. 9 5 - 9 * 9
®Pbsecii°n (a) of this section defines two terms: • de­

pendent" includes the debtor's spouse, whether or not 
actually dependent: and "value" means fair market
Q 118 °■ lhC date 01 lbe *i,lng °f lhe Pf111100- d hi ction (b> lrael(s current law. ft permits a 

nth ex<™plions to which he is entitled under
tner Federal law and the law of the State of his dom­

icile. Some of the Items that may be exempted under 
Federal laws other th an  title 11 Include:

Foreign Service Retirement tnd Disability pay­
ments, 22 U.S.C. 1104;*

Social security payments. 42 U.S.C. 407;
Injury or death compensation payments from war 

risk hazards. 42 U.S.C. 1717:
Wages of fishermen, seamen, and apprentices. 46 

U.S.C. 601:
Civil service retirement benefits. 5 U.S.C. 729. 

2265; •
Longshoremen’s and Harbor Workers' Compensa­

tion Act death and disability benefits. 33 U.S.C. 916: 
Railroad Retirement Act annuities and pensions. 

45 U.S.C. 228(L): *
Veterans benefits. 45 U.S.C. 352(E); *
Special pensions paid to winners of the Congres­

sional Medal of Honor, 38 U.S.C. 3101: 'and 
Federal homestead lands on debts contracted 

before Issuance of th e  patent. 43 U.S.C. 175.
He may also exempt an interest in property in which 
the debtor had an interest as a tenant by the entirety 
or Joint tenan t to the extent th a t interest would have 
been exempt from process under applicable nonbank­
ruptcy law.

Under proposed section 541, all property of the 
debtor becomes pror-C" ty of the estate, but the debtor 
is permitted to exempt certain property from property 
of the estate under this section. Property may be 
exempted even if it is subject to a lien, but only the 
unencumbered portion of the property is to be count­
ed in computing the "value" of the property for the 
purposes of exemption.

As under current law, the debtor will be permitted to 
convert nonexempc property into exempt property 
before filing a bankruptcy petition. The practice is not 
fraudulent as to creditors, and permits the debtor to 
make full use of the exemptions to which he is enti­
tled under th e  law.

Subsection (c) Insulates exempt property from pre­
petition claims other than tax claims (whether or not 
dischargeable), and o ther than alimony, maintenance, 
or support claims th a t are excepted from discharge. 
The bankruptcy discharge does not prevent enforce­
ment of valid liens. The rule of L o n g  c .  B u l la r d ,  117 
U.S. 617 (1886). is accepted with respect to the en­
forcement of valid liens on nonexempt property as 
well as on exempt property. Cf. L o u i s v i l l e  J o i n t  S t o c k  
L a n d  B a n k  v, R a d f o r d .  295 U.S. 555. 583 (1935).

Subsection (c)(3) permits the collection of discharge- 
able taxes t r o w  exempt assets. Only assets exempted 
from levy under Section 6334 of the Internal Revenue 
Code (title 261 or under applicable state or local lax 
law cannot be applied to satisfy these tax claims. This 
rule applies to prepetition tax claims against the 
debtor regardless of whether the claims do or do not 
receive priority and whether they are dischargeable or 
nondischargeable. Thus, even if a tax is dischargeable 
vis-a-vis the debtor's after-acquired assets, it may nev­
ertheless be collectible from exempt property held by 
the estate. (Taxes incurred by the debtor's estate 
which are collectible as first priority administrative 
expenses are not collectible from the debtor's estate 
which are collectible as first priority administrative 
expenses are not collectible from the debtor's exempt 
assets.)

Subsection (d) protects the debtor's exemptions, 
either Federal or State, by making unenforceable in a 
bankruptcy case a waiver of exemptions or a waiver of 
the debtor's avoiding powers under the following sub­
sections.

'R e p la c e d  b y  2 2  L'.S C . 4060ic>.
■Replaced by 5 U.S.C 8346.
'R e p la c e d  b y  46  U .S .C . 2 31m .
'R a i l r o a d  u n em p lo ym e n t b e n e fits  a re  c o v e re d  by 4 5  U .S C . 

3 5 2 -e l .
V e te ra n s  b e n e fits  g e n e ra l ly  a re  c ove red  b y  3 8  V .S  C . 3101 .
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(j) N o tw ith s ta n d in g  su b sec tio n s (g) and  (I) of 
ihls section, th e  d e b to r  m ay  ex em p t a p a r t ic u ­
lar kind o f p ro p e r ty  u n d e r su b sec tio n s (g) an d  
,0 of th is  se c tio n  on ly  to  th e  e x te n t  t h a t  th e  
debtor h a s  e x em p te d  less p ro p e r ty  in v a lu e  o f 
such kind th a n  t h a t  to  w h ich  th e  d e b to r  is e n t i ­
tled und er su b se c tio n  (b) o f th is  sec tion .

(k) P ro p e rty  t h a t  th e  d e b to r e x em p ts  u n d e r 
this section  Is n o t liab le  fo r p a ym en t of a n y  a d ­
m in istra tive ex p en se  e x ce p t—

cl) th e  a liq u o t s h a re  o f  th e  co sts  a n d  e x ­
penses o f avo id ing  a  t ra n s fe r  o f p ro p e r ty  th a t  
the d e b to r e x em p ts  u n d e r su b sec tio n  (g) of 
th is section, o r o f recovery  o f su ch  p ro p e rty , 
th a t is a t t r ib u ta b le  to  t h e  va lue  of t h e  p o r­
tion of su ch  p ro p e r ty  ex em p ted  in  re la tio n  to  
th e  value o f th e  p ro p e r ty  recovered; a n d

(2) any  costs a n d  expen ses  o f avo id ing  a  
tra n s fe r u n d e r su b se c tio n  (f) o r  (h) o f th is  
section, o r of recovery  o f p ro p e r ty  u n d e r  s u b ­
section (i)(l) o f th is  section , t h a t  th e  d e b to r  
has no t paid.
(f) T he d e b to r s h a l l  file a  lis t o f p ro p e r ty  t h a t  

the d eb to r c la im s a s  e x em p t u n d e r  su b sec tio n  
ib> of th is  sec tion . I f  th e  d e b to r does n o t  file  
such a list, a  d e p e n d e n t o f th e  d e b to r  m ay  file  
such a list, o r m ay  c la im  p ro p e r ty  as e x em p t 
from p ro p e rty  o f th e  e s ta te  on  b e h a lf  o f th e  
debtor. U nless a  p a r ty  in  in te re s t  ob jec ts, th e  
property  c la im ed as e x em p t o n  su ch  l is t  is 
exempt.

cm) T h is  s e c tio n  sh a ll a p p ly  s e p a ra te ly  w ith  
respect to  each  d e b to r  in a  jo in t case.
i Pub. L. 95-598. Nov. 6,1978. 92 S ta t .  2586.)

H i s t o r i c a l  a n d  R e v i s i o n  N o t e s

LEG ISLA T IV E  STATEM ENTS
Suction 573 of the House amendment represents a 

compromise on the issue of exemptions between the 
position taken in the House bill, and th a t taken in the 
Senate amendment. Dollar amounts specified in sec­
tion 522(d) of the House bill have been reduced from 
amounts as contcined in H.R. 8200 as passed by the 
House. The States may. by passing a  law. determ ine 
a hot her the Federal exemptions will apply as an a lter­
native to State exemptions in bankruptcy cases.

Section 522(c)(1) tracks the House bill and provides 
that dischargeable tax claims may not be collected out 
of exempt property.

Section 522(f)(2) is derived from the  Senate amend­
ment restricting the  debtor to avoidance of nonposses- 
sorv nonpurchase money security interests.

Exemptions: Section 522(c)(1) of the House amend­
ment adopts a provision contained in the House bill 
that dischargeable taxes cannot be collected from 
exempt assets. This changes present law. which allows 
collection of dischargeable taxes from exempt proper­
ty. a rule followed in the Senate amendment. Nondis- 
chargeable taxes, however, will continue to the (be] 
collectable out of exempt property. It is anticipated 
that in the next session Congress will review the ex­
emptions from levy currently contained in the In te r­
nal Revenue Code (title 26) with a view to increasing 
‘he exemptions to more realistic levels.

SENATE REPO RT NO. 9 S - 9 8 9
Subsection (a) of this section defines two terms: "de­

pendent" includes the debtor's spouse, whether or not 
tuaiiy dependent: and "value" means fair market 

1w ° r the date of the filing of th e  petition, 
drhi clion ^  tracks current law. It perm its a 

j  exemptions to which he is entitled under 
Federal law and the law of the S ta te  of his dom­

page

icile. Some of the Items tha t may be exempted under 
Federal laws other than title II Include:

Foreign Service Retirement and Disability pay­
ments. 22 U.S.C. 1104:*

Social security payments. 42 U.S.C. 407:
In jury or death compensation payments from war 

risk hazards, 42 U.S.C. 1717:
Wages of fishermen, seamen, and apprentices. 46 

U.S.C. 601;
Civil service retirement benefits. 5 U.S.C. 729. 

2265: •
Longshoremen s and Harbor Workers' CompenM- 

tlon Act death and disability benefits. 33 U.S.C. 916: 
Railroad Retirement Act annuities and pensions. 

45 U.S.C. 228(L): ‘
Veterans benefits. 45 U.S.C. 352(E): •
Special pensions paid to winners of the Congres­

sional Medal of Honor. 38 U.S.C. 3101: ’ and 
Federal homestead lands on debts contracted 

before Issuance of the patent. 43 U.S.C. 175.
He may also exempt an interest in property In which 
the debtor had an interest as a tenant by the entirely 
or joint tenant to the extent tha t interest would have 
been exempt from process under applicable nonbank- 
ruptcy law.

Under proposed section 541, all property of the 
debtor becomes property of the estate, but the debtor 
Is permitted to exempt certain property from property 
of the estate under this section. Property may be 
exempted even if It Is subject to a  Hen. but only the 
unencumbered portion of the property Is to be count­
ed in computing the "value" of th e  property for the 
purposes of exemption.

As under current law. the debtor will be permitted to 
convert nonexempt property into exempt property 
before filing a bankruptcy petition. The practice is not 
fraudulent as to creditors, and permits the debtor to 
make full use of the exemptions to which he is en ti­
tled under the law.

Subsection (c) insulates exempt property from pre­
petition claims other than  tax claims (whether or not 
dischargeable), and other than alimony, maintenance, 
or support claims that are excepted from discharge. 
The bankruptcy discharge does not prevent enforce­
ment of valid liens. The rule of L o n g  v . B u l la r d ,  117 
U.S. 617 (1886), is accepted with respect to the en­
forcement of valid liens on nonexempt property as 
well as on exempt properly. Cf. L o u i s v i l l e  J o i n t  S t o c k  
L a n d  B a n k  v. R a d fo r d ,  295 U.S. 555. 583 (1935).

Subsection (c)(3) permits the collection of discharge- 
able taxes from exempt assets. Only assets exempted 
from levy under Section 6334 of the Internal Revenue 
Code (title 26) or under applicable state or local tax 
law cannot be aoplied to satisfy these tax claims. This 
rule applies to prepetition tax claims against the 
debtor regardless of whether the claims do or do not 
receive priority and whether they are dischargeable or 
nondlschargeable. Thus, even if a tax is dischargeable 
vis-a-vis the debtor's after-acquired assets, it may nev­
ertheless be collectible from exempt property held by 
the estate. (Taxes Incurred by the debtor's estate 
which are collectible as first priority administrative 
expenses are not collectible from the debtor's estate 
which are collectible as first priority administrative 
expenses are not collectible from the debtor's exempt 
assets.)

Subsection (d) protects the debtor’s exemptions, 
either Federal or State, by making unenforceable in a 
bankruptcy ease a waiver of exemptions or a waiver of 
the debtor's avoiding powers under the following sub­
sections.

•R e p la c e d  by 22  U S  C . 4 0 6 0 (c ).
'R e p la c e d  by  S U S C .  8 3 4 6 .
•R e p la c e d  by 45 U .S .C . 2 3 tm
•R a i l r o a d  u n em p lo ym en t b e n e fits  a re  c o v e re d  by 45  t 'S .C .  

352 ie>
V e te ra n s  b en e fits  g e n e ra l ly  a re  c ov e red  by  3 8  U S  C . 3 10 1 .
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Subsection <e) protects the debtor s exemptions, his 
discharge, and thus his fresh start by permitting him 
to avoid certain liens on rxemol properly. The debtor 
may avoid a Judicial lien on any property to the extent 
th a t the property could have been exempted In the ab­
sence of the Hen. and may similarly avoid a nonpur- 
ch&se-money security interest In certain household 
and personal goods. The avoiding power Is Independ­
ent of any waiver of exemptions.

Subsection (f) gives the debtor the ability to exempt 
property th a t the trustee recovers under one of the 
trustee's avoiding powers if the property was involun­
tarily transfen-ed away from the debtor (such as by 
the fixing of a Judicial lien) and If the debtor did not 
conceal the property. The debtor is also permitted to 
exempt property tha t the trustee recovers as the 
result of the avoiding of the fixing of certain security 
interests to the extent tha t the debtor could otherwise 
have exempted the property.

Subsection <g) provides tha t If the trustee does not 
exercise an avoiding power to recover a transfer of 
property th a t would be exempt, the debtor may exer­
cise it and exempt the property. If the transfer was In­
voluntary and the debtor did not conceal the property. 
If the debtor wishes to preserve his right to pursue 
any action under this provision, then he must inter­
vene in any action brought by the trustee based on the 
same cause of action. It Is not intended th a t the 
debtor be given an additional opportunity to avoid a 
transfer or th a t the transferee should have to defend 
the same action twice. Rather, the section Is primarily 
designed to  give the debtor the rights the trustee 
could have, but has not. pursued. The debtor is given 
no greater rights under this provision than the trust­
ee. and thus, the debtor's avoiding powers under pro­
posed sections 544. 545. 547. and 548. are subject to 
proposed 546, as are the trustee's powers.

These subsections are cumulative. The debtor is not 
required to choose which he will use to gain an exemp­
tion. Instead, he may use more than one In any partic­
ular instance. Just as the trustee's avoiding powers are 
cumulative.

Subsection (h) permits recovery by the debtor of 
property transferred by an avoided transfer from 
either the initial o r subsequent transferees. I t also 
permits preserving a transfer for the benefit of the 
debtor. In either event, the debtor may exempt the 
property recovered or preserved.

Subsection (i) makes clear that the debtor may 
exempt property under the avoiding subsections (f) 
and (h) only to the extent he has exempted less prop­
erty  than allowed under subsection (b).

Subsection (J) makes clear that the liability of the 
debtor's exempt property Is limited to the debtor's ali­
quot share of the costs ar.d expenses recovery of prop­
erty tha t the trustee recovers and the debtor later 
exempts, and any costs and expenses of avoiding a 
transfer by the debtor tha t the debtor has not already 
paid.

Subsection (k) requh ts the debtor to file a list of 
properly th a t he claims as exempt from property of 
the estate. Absent an objection to the list, the proper­
ty is exempted. A dependent of the debtor may file it 
and thus be protected if the debtor fails to file the list.

Subsection (1) provides the rule for a Joint case.
H O U SE  REPORT NO. 9 5 - 5 9 5

Subsection (a) of this section defines two terms: "de­
pendent" includes the debtor's spouse, whether or not 
actually dependent; and "value" means fair market 
value as of the date of the filing of the petition.

Subsection <b). the operative subsection of this sec­
tion. is a  significant departure from present law. It 
permits an Individual debtor In a bankruptcy case a 
choice between exemption systems. The debtor may 
choose the Federal exemptions prescribed in subsec­
tion (d). o r he may choose the exemptions to which he 
is entitled under other Federal law and the law of the 
S tate of his domicile. If the debtor chooses the latter, 
some of th e  Items tha t may be exempted under o ther 
Federal laws include:

—Foreign Service Retirement and Disability pay.
menta. 22 U.S.C. 1104;*

—Social security paymenu, 42 U.S.C. 407:
—Injury or death compensation paymenu from war 

risk hazards. 42 U.S.C. 1717:
-Wages of fishermen, seamen, and apprentices. 48 

U.S.C. 801:
-Civil service retirement beneflu. 5 U.S.C. 729, 

2295:'
-Longshoremen's and Harbor Workers' Compensa­

tion Act death and disability beneflu. 33 U.S.C. 
918;

-Railroad Retirement Act annuities and pensions.
45 U.S.C. 228(f): "

—Veterans beneflu. 45 US.C. 352(E): "
—Special pensions paid to winners of the Congres­

sional Medal of Honor, 38 U.S.C. 3101;11 and 
—Federal homestead lands on debu contracted 

before issuance of the patent. 43 U.S.C. 175.
He may also exempt an Interest In properly In which 
the debtor had an Interest as a tenant by the entirety 
or Joint tenant to the extent th a t Interest would have 
been exempt from process under applicable nonbank­
ruptcy law. The Rules will provide for th e  situation 
where the debtor's choice of exemption. Federal or 
State, was improvident and should be changed, for ex­
ample, where the court has ruled against the debtor 
with respect to a  major exemption.

Under proposed 11 U.S.C. 541, all property of the 
debtor becomes property of the estate, bu t the debtor 
Is permitted to exempt certain property from property 
of the estate under this section. Property may be 
exempted even If it is subject to a lien, bu t only the 
unencumbered portion of the property is to be count­
ed In computing the “value" of the property for the 
purposes of exemption. Thus, for example, a  residence 
worth $30,000 with a mortgage of $25,000 will be ex- 
emptable to the extent of $5,000. This follows current 
law. The remaining value of the property will be dealt 
with in the bankruptcy case as is any Interest in prop­
erty th a t is subject to a lien.

As under current law, the debtor will be permitted to 
convert nonexempt property into exempt property 
before filing a bankruptcy petition. See Hearings, pt. 
3, a t 1355-58. The practice is no t fraudulent rs  to 
creditors and permits the debtor to make full use of 
the exemptions to which he is entitled under the law.

Subsection (c) Insulates exempt property from pre­
petition claims, except tax and alimony, maintenance, 
or support claims tha t are excepted from discharge. 
The bankruptcy discharge will not prevent enforce­
ment of valid liens. The rule of L o n g  v . B u l la r d ,  117 
U.S. 617 (1886) (6 S.Ct. 917. 29 L.Ed. 1004 J. Is accepted 
with respect to the enforcement of valid liens on non­
exempt property as well as on exempt property. Cf. 
L o u i s v i l l e  J o i n t  S t o c k  L a n d  B a n k  v. R a d f o r d ,  295 U.S. 
555. 583 (1935)155 S.Ct. 8541.

Subsection (d) specifies the Federal exemptions to 
which the debtor is entitled. They are derived in large 
part from the Uniform Exemptions Act. promulgated 
by the Commissioners of Uniform State Laws in 
August, 1976. Eleven categories of property are 
exempted. F irst is a homestead to th e  extent ot 
$10,000, which may be claimed in real or personal 
property that the debtor or a dependent of the debtor 
uses as a residence. Second, the debtor may exempt a 
motor vehicle to the extent of $1500. Third, the debtor 
may exempt household goods, furnishings, clothing, 
and similar household items, held primarily for the 
personal, family, or household ose of th e  debtor or a 
dependent of the debtor. "Animals" includes all ani­
mals. such as pets, livestock, poultry, and fish, if they

'Replaced by 23 U.S.C. 4060(c).
•Replaced by 5 U.S.C. 8346.
"Replaced by 45 US.C. 231m.
"Railroad unemployment beneflu are covered by 45 U.S C. 352(e).
"Veterans beneflu lenerally are covered by 38 U.S.C. 3101.
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•ries of property are 
ead to the extent of 
•d in real or personal 
lependent of the debtor 
•• debtor may exempt a 
1500. Third, the debtor 
furnishings, clothing, 

held primarily for the 
use of the debtor or a 
mals" includes all ani- 
■ultry. and fish. If they

a re  c o w e d  by 4 5  U S .C . 

• e r e d b )  38 U S  C . 3101 .
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are held primarily for personal, family or household 
use. The limitation for third category Items is $300 on 
any particular Item. The debtor may also exempt up 
to $750 of personal Jewelry.

paragraph (5) permits the exemption of $500. plus 
any unused amount of the homestead exemption, in 
any property, in order not to discriminate against the 
nonhomeowner. Paragraph (6) grants the debtor up to 
S1000 in implements, professional books, or tools, of 
the trade of the debtor or a dependent. Paragraph (7) 
exempts a life insurance contract, other than a credit 
life insurance contract, owned by the debtor. This 
paragraph refers to the life insurance contract Itself. 
It does not encompass any other rights under the con­
tract. such as the right to borrow out the loan value. 
Because of this provision, the trustee may not su rren ­
der a life insurance contract, which remains property 
of the debtor if he chooses the Federal exemptions. 
Paragraph (8) permits the debtor to exempt up to 
$5000 in loan value In a life Insurance policy owned by 
the debtor under which the debtor or an Individual of 
whom the debtor is a dependent is the Insured. The 
exemption provided by this paragraph and paragraph 
(7) will also Include the debtor's rights in a group in ­
surance certificate under which the insured is an indi­
vidual of whom the debtor is a dependent (assuming 
the debtor has rights in the policy th a t could be 
exempted) or the debtor. A trustee Is authorized to 
collect the entire loan value on every life Insurance 
policy owned by the debtor as property of th e  estate. 
First, however, the debtor will choose which policy or 
policies under which the loan value will be exempted. 
The $5000 figure Is reduced by the amount of any 
automatic premium loan authorized after the date of 
(lie filing of the petition under section 542(d). P a ra ­
graph (9) exempts professionally prescribed health  
nids.

Paragraph (10) exempts certain benefits th a t are 
akin to future earnings of the debtor. These Include 
social security, unemployment compensation, or public 
assistance benefits, veteran's benefits, disability, ill­
ness. or unemployment benefits, alimony, support, or 
separate maintenance 'but only to the ex ten t reason­
ably necessary for the support of the debtor and any 
dependents of the debtor), and benefits under a  cer­
tain stock bonus, pension, profltsharing. annuity or 
similar plan based on illness, disability, death, age or 
Irngth of service. Paragraph (11) allows the debtor to 
exempt certain compensation for losses. These include 
crime victim's reparation benefits, wrongful death 
benefits (with a reasonably necessary for support limi­
tation). life Insurance proceeds (same limitation), com­
pensation for bodily injury, not Including pain and 
suffering ($10,000 limitation), and loss of future earn ­
ings payments (support limitation). This provision In 
subparagraph (D)(ll) Is designed to cover payments In 
compensation of actual bodily injury, such as th e  loss 
of a limb, and is not intended to include the attendan t 
costs that accompany such a loss, such as medical pay­
ments. pain and suffering, or loss of earnings. Those 
items are handled separately by the bill.

Subsection (e) protects the debtor's exemptions, 
cither Federal or State, by making unenforceable In a 
bankruptcy case a waiver of exemptions or a waiver of 
the debtor's avoiding powers under the following sub­sections.

Subsection (f) protects the debtor's exemptions, his 
discharge, and thus his fresh start by perm itting him 
to avoid certain liens on exempt property. The debtor 
may avoid a Judicial lien on any property to the extent 
that the property could have been exempted in th e  ab­
sence of the lien, and may similarly avoid a nonpur- 
cnasc-money security interest in certain household 
ana personal goods. The avoiding power is independ­
ent of any waiver of exemptions, 
nrn on !8) 8ives l^ e debtor the ability to exempt 
tn7iiCrl-i' lflat lhe trustee recovers under one of the tarfiv . s avoiding powers if the property was involun- 
,h„ , transferred away from the debtor (such as by 

Ing of a Judicial lien) and if the debtor did not

conceal the property. The debtor is also permitted to 
exempt property (hat the trustee recovers as the 
result of the avoiding of the fixing of certain security 
Interests to the extent that the debtor could otherwise 
have exempted the property.

If the trustee does not pursue an avoiding power to 
recover a transfer of property that would be exempt, 
the debtor may pursue It and exempt the property, if 
the transfer was involuntary and the debtor did not 
conceal the property. If the debtor wishes to preserve 
his right to pursue an action under this provision, 
then he must Intervene in any action brought by the 
trustee based on the same cause of action. It is no t In­
tended tha t the debtor be given an additional opportu­
nity to avoid a transfer or tha t the transferee have to 
defend the same action twice. Rather, the section Is 
primarily designed to give the debtor the rights the 
trustee could have pursued if the trustee choose3 not 
to pursue them. The debtor is given no greater rights 
under this provision than the trustee, and thus the 
debtor's avoiding powers under proposed 11 U.S.C. 544.
545. 547, and 548. are subject to proposed 11 U.S.C.
546. as are the trustee's powers.

These subsections are cumulative. The debtor is not 
required to choose which he will use to gain an exemp­
tion. Instead, he may use more than one In any partic­
ular Instance, just as the trustee's avoiding powers are 
cumulative.

Subsection (i) permits recovery by the debtor of 
property transferred In an avoided transfer from 
either the initial or subsequent transferees. I t also 
permits preserving a transfer for the benefit of the 
debtor. Under either case the debtor may exempt the 
property recovered or preserved.

Subsection <k) makes clear that the debtor's aliquot 
share of the costs and expenses (for] recovery of prop­
erty tha t the trustee recovers and the debtor later 
exempts, and any costs and expenses o) avoiding a 
transfer by the debtor that the debtor has not already 
paid.

Subsection (f) requires the debtor to file a  list of 
property that he claims as exempt from property of 
the estate. Absent an objection to the list, the proper­
ty Is exempted. A dependent of the debtor may file it 
and thus be protected if the debtor fails to file the list.

Subsection <m) requires the clerk of the bankruptcy 
court to give notice of any exemptions claimed under 
subsection (f). in order that parties In interest may 
have an opportunity to object to the claim.

Subsection (n) provides the rule for a joint case: 
each debtor is entitled to the Federal exemp*1, its pro­
vided under this section or to the S tate exemptions, 
whichever the debtor chooses.

S e c t io n  R e f e r r e d  t o  in  O t h e r  S e c t io n s

This section is referred to in sections 101. 349. 502. 
542. 551. 722. 1123 of this title; title 26 sections 1017. 
1398: title 29 section 1405.
§523. Exceptions to discharge

(a) A d ischarge under section  727, 1141, o r 
1328(b) of this title  does not d ischarge a n  ind i­
vidual d eb to r from  any deb t—

(1) fo r a tax  or a custom s d u ty —
(A) of th e  kind and fo r th e  pe riods spec i­

fied  in section  507(a*(2) o r 507(a)(6) of th is  
title , w h e th e r o r n o t a c la im  fo r su c h  tax  
was filed o r allowed;

(B) w ith respect to w hich a re tu rn , if r e ­
q u ired—

(i) was no t filed: or
(ii) was filed a f te r th e  da te  o n  w hich 

su ch  re tu rn  was last due. und er app licab le  
law  or u n d e r any extension, and  a f t e r  two 
yea rs  before th e  date o f th e  f ilin g  o f th e  
pe tition ; o r



CHAPTER 42. PERSONAL PRO PERTY
Section
42 001. P ersona l P ro p e rty  E xem ption .
42.002. P e rso n a l P ro p e rty  E lig ib le fo r  E xem ption.
42.003. D esignation  o f  E xem pt P ro p erty .
42.004. T ra n s fe r  o f  N onexem pt P roperty .

Library References
Exemptions «=>12, 31 to 61, 79.
CJ.S. Exemptions §§ 7, 26 to 69, 93 et 

seq.

Section 42.001. Personal Property Exemption
(a) Eligible personal property that is owned by a family and that has 

an aggregate fair market value o f not more than $30,000 is exempt from 
attachment, execution, and seizure fo r the satisfaction o f debts, except 
fo r encumbrances properly fixed on the property.

(b) Eligible personal property that is owned by a single adult who is 
not a member o f a family and that has an aggregate fa ir market value o f 
not more than $15,000 is exempt from attachment, execution, and seizure 
fo r the satisfaction o f debts, except for encumbrances properly fixed on 
the property.

(c) The exemption provided in this section does not apply to a debt that 
is secured by a lien on the property or that is due fo r rents or advances 
from a landlord to the landlord’s tenant.

Historical Note
Prior Law: Rev.Civ.St.1895, arts. 2395, 2398, 2402.

Acts 1858, p. 210. Rev.Civ.St.1911, arts. 3785, 3789, 3793.
P.D. 3802, 6003, 6834. Acts 1935, 44th Leg., p. 384, ch. 145, 5 1.
Acts 1870, p. 12.’. Acts 1973, 63rd Leg., p. 1628, ch. 588,
Acts 1874, pp. 55, 137. § 3.
Rev.Civ.St.1879, arts. 2335, 2338, 2342. Acts 1979, 66th Leg., p. 688, ch. 302, art. 
G.L. vol. 4, p. 1082. 5, § 2.
G.L. vol. 6, p. 301. Vernon’s Ann.Civ.St. arts. 3822, 3836(a),
G.L. vol. 8, pp. 57, 138. 3840.

Cross References
Landlord’s lien, see § 54.001 et seq.

Law Review Commentaries 
Annual survey of Texas law: Donald R. Rector, 37 Southwestern

Creditor and consumer rights—exempt LJ. (Tex.) 207 (1983).
property. Charles R. Gibbs, David Family law—Homestead exemption in
W. Elmquist, Andrew E. Jillson, and bankruptcy and exempt personalty.
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PERSONAL PROPERTY 
Ch. 42

§ 4 2 . 0 0 2

§ 4 2 .0 02 . Personal Property Eligible fo r  Exemption
The following personal property is eligible fo r the exemption:

(1) home furnishings, including family heirlooms;
(2) provisions fo r consumption;
(3) if reasonably necessary fo r the family o r single adult:

(A) farming or ranching implements;
(B) tools, equipment, books, and apparatus, including a boat, used 

in a trade or profession;
(C) clothing;
(D) two firearms; and
(E) athletic and sporting equipment;

(4) if not held or used fo r production o f income, passenger cars and 
light trucks as defined by Section 2, Uniform Act Regulating Traffic 
on Highways, as amended (Article 6701d, Vernon’s Texas Civil Stat­
utes), or, whether or not held fo r the production o f income, two o f the 
following categories o f means o f travel:

(A) two animals from the following kinds with a saddle and bridle 
fo r each:

(i) horses;
(ii) colts;
(iii) mules; and
(iv) donkeys;

(B) a bicycle or motorcycle;
(C) a wagon, cart, or dray, with reasonably necessary harness;
(D) an automobile;
(E) a truck cab;
(F) a truck trailer;
(G) a camper truck;
(H) a truck; and
(I) a pickup truck;

(5) the following animals and forage on hand reasonably necessary 
fo r their consumption:

(A) 5 cows and their calves;
(B) 1 breeding age bull;
(C) 20 each o f hogs, sheep, and goats;
(D) 50 chickens; and
(E) 30 each o f turkeys, ducks, geese, and guineas;

(6) household pets;
719



§ 4 2 . 0 0 2 E X E M P T  P R O P E R T Y
Title 5

(7) the cash surrender value o f any life insurance policy in force fo r 
more than two years to the extent that a member o f the insured 
person’s family or a dependent o f the single person claiming the 
exemption is a beneficiary o f the policy; and

(8) current wages fo r personal services.
Historical Note

P rio r Law:
Acts 1858, p. 210.
P.D. 3802, 6003, 6834.
Acts 1870, p. 127.
Acts 1874, p. 137. 
Rev.Civ.St.1879, arts. 2335, 2338. 
G.L. vol. 4, p. 1082.
G.L vol. 6, p. 301.

G.L. vol. 8, p. 138.
Rev.Civ.St.1895, arts. 2395, 2398. 
Rev.Civ.St.1911, arts. 3785, 3789.
Acts 1935, 44th Leg., p. 384, ch. 145, § 1. 
Acts 1973, 63rd Leg., p. 1628, ch. 588, 

§ 3.
Acts 1979, 66th Leg., p. 688, ch. 302, a r t  

5, § 2.
Vernon's Ann.Civ.St arts. 3882, 3836(a).

Notes of Decisions
In general 1
Automobiles 10
Clothing 7
Current wages 12
Household and kitchen furn iture 3
Law governing 2
Life insurance 11
Mules 8
Partnership, tools and apparatus o f trade 

o r profession 6 
Pensions 13
Restaurants, tools and apparatus o f trade 

o r profession 5 
Tools and apparatus of trade o r profes­

sions 4-6 
In general 4 
Partnerships 6 
Restaurants 5 

Vehicles 9, 10 
In general 9 
Automobiles 10 

Waiver 14

1. In general
Personal property which falls into one of 

the categories listed under Vernon’s Ann. 
Civ.St. art. 3836 (repealed; see, now, this 
chapter) is exempt as to all persons except 
for any person whose status is secured by 
validly perfected mortgage, lien or other 
encumbrance. In re Evans (Bkrtcy.1982) 25 
B.R. 105.

Where debtor's dental and orthodontic 
tools and equipment and cash value of his 
life policies were encumbered for more than, 
their value, they were not exempt In re 
Evans (Bkrtcy.1982) 25 B.R. 105.

While piano purchased on installments is 
exempt from execution for purchaser’s gen­
eral debts, it is not exempt from sale to 
satisfy the unpaid installments secured by a 
mortgage. Westchester Fire Ins. Co. v. 
Thomas Goggan & Bro. (Civ.App.1918) 203 
S.W. 163.

2. Law governing
In Missouri garnishment proceeding, 

judgment debtor, who was resident of Tex­
as, could not, as matter of right, claim 
exemption under Texas law of all current 
wages. Beneficial Finance Co. of Houston, 
Tex. v. Yellow "transit Freight Lines, Inc. 
(Mo.App.1969) 450 S.W.2d 222.

Where both judgment debtor and creditor 
were residents of Texas and where underly­
ing policy of both Texas and Missouri stat­
utes exempting judgment debtor's wages 
from execution was to protect families of 
debtors from deprivation of support, Texas 
statute should be given effect, on principles 
of comity, in Missouri garnishment proceed­
ing notwithstanding that amounts exempted 
by each state were different. Id.

3. Household and kitchen furniture
Vernon's Ann.Civ.St. art. 3836 (repealed; 

see, now, this chapter) providing th3t per­
sonal property is exempt from every type of 
seizure for satisfaction of liabilities except 
for encumbrances properly fixed thereon, is 
to be construed to mean that encumbered 
household goods and furnishings may not 
be exempt In re Evans (Bkrtcy.1982) 25 
B.R. 105.
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§ 4 2 . 0 0 3

12. Current wages
Proceeds of a claim under an accident 

insurance policy for loss of wages by the 
insured while he was incapacitated from 
illness were not "current wages,” exempt 
from garnishment by Const A r t 16, § 28, 
and Rev.Civ.Stl9U, arts. 3785 and 3788 
(see, now, this section), though the premi­
ums on the policy were paid by exempt 
wages. Mitchell v. Western Casualty & 
Guaranty Ins. Co. (Civ.App.1914) 163 S.W. 
630.

Sum due original contractor for construc­
tion of building is not exempt in bankrupt­
cy. McQuerry v. Glenn (Civ.App.1928) 1 
S.W.2d 339.

"Current wages" are compensation for 
personal services to be paid periodically or 
from time to time. J.M. Radford Grocery 
Co. v. McKean (Civ.App.1931) 41 S.W.2d 
639.

Bonus or commission payable to salesman 
at end of year additional to salary was 
exempt to salesman as “current wages for 
personal services." Id.

Commissions on sale of gasoline and oil, 
payable monthly to station operator were 
exempt from garnishment as "current 
wages for personal services." Alemite Co. 
of North Texas v. Magnolia Petroleum Co. 
(Civ.App.1932) 50 S.W.2d 369.

One selling corporation’s oil field tanks 
and separators for commission on price of 
goods sold on orders sent by him and ac­

cepted by corporation, which did not tell 
him when or where to work or whom to see, 
was not agent or servant, but independent 
contractor, whose compensation was not ex­
empt from garnishment Shahan v. Biggs 
&  Co. (Civ.App.1939) 123 S.W.2d 686.

Authorization for deduction from employ­
ees’ wages to pay dues to hospital associa­
tion was not unconstitutional as enforced 
execution or garnishment of exempt current 
wages or invalid waiver of exemption. 
Moseley v. Texas &  N.O.R. Co. (Civ.App. 
1961) 346 S.W.2d 636, ref. n.r.e.

13. Pensions
Debtor’s pension plan was includable as 

property of the estate and was not exempt 
under any Texas exemption provision. In 
re Waters (Bkrtcy.1982) 22 B.R. 387.

14. Waiver
Contract authorizing lessors to distrain 

for rents due on any property of lessee, did 
not authorize them to seize exempt tools 
and apparatus belonging to lessee’s trade 
as baker. Lopez v. Naegelin (Civ.App. 1933) 
59 S.W.2d 844.

Person entitled to claim exemption of 
property as tools of trade from landlord’s 
lien may waive such claim by express decla­
ration or by failing to plead exemption as a 
defense. McNabb v. Terminal Bldg. Corpo­
ration of Dallas (Civ.App.1936) 93 S.W.2d 
189.

§ 4 2 .0 03 . Designation o f  Exempt Property
(a) I f  a family or a single adult who is not a member o f a family owns 

more o f a kind o f personal property than is eligible fo r exemption, the 
head o f the family o r the single adult may designate the portion o f that 
kind o f property to be levied on.

(b) I f  a defendant in execution can be found in the county, the officer 
holding the execution shall ask the head o f the family or the single adult 
to designate the personal property to be levied on. I f  the defendant 
cannot be found in the county or if the proper person fails to make a 
designation within a reasonable time after the officer’s request, the 
officer may make the designation.

Historical Note
Prior Law:

Rev.Civ.St.1879, art. 2367. 
Rev.Civ.St.1895, art. 2427.

Rev.Civ.St.1911, art. 3818. 
Vernon’s Ann.Civ.St. art. 3859.
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In general 1 
Designation after levy 2 
Marshaling assets 3

Notes of

1. In general
The defendant in execution, in possession 

of a larger number of horses than exempt, 
has a right to designate those upon which 
the execution may be levied. Yancy v. 
Felker (1887) 3 App.C.C. § 249.

By failing to designate which property 
not exempt from levy of execution should 
be levied on to satisfy judgments judgment 
debtor waived his right to so designate the

excess property. Coghlan v. Sullivan (Civ 
App 1972) 480 S.W.2d 229.
2. Designation after levy

Where officer levying attachment does 
not request defendant to select exemptions 
the latter may do so a t the trial. Hall y 
Miller (1899) 21 Civ.App. 336, 51 S.W. 36!
3. Marshaling assets

Where a chattel mortgage covering ex­
empt and nonexempt property has been re­
corded, the mortgagor can require the mort­
gagee, in foreclosing, to first exhaust the 
nonexempt property. Baughn v. Allen (Civ. 
App. 1902) 68 S.W. 207; Pugh v. Whitsitt & 
Guerry (Civ.App.1914/ 161 S.W. 953.

E X E M P T  P R O P E R T Y
Title 5

Decisions

§ 4 2 .0 04 . T ransfer o f Nonexempt Property
(a) I f  a person uses property not exempt under this chapter to acquire 

eligible personal property or an interest in eligible personal properly or 
to make improvements or pay indebtedness on eligible personal property, 
with the intent to defraud, delay, o r hinder an interested person from 
obtaining that to which the interested person is o r may be entitled, the 
property, interest, or improvement acquired is not exempt from seizure 
fo r the satisfaction o f liabilities. I f  the property, interest, or improve­
ment is acquired by discharging an encumbrance held by a third person, 
a person defrauded, delayed, or hindered is subrogated to the righfs of 
the third person.

(b) A creditor may not assert a claim under this section more than four 
years a fte r the transaction from  which the claim arises. A person with a 
claim that is unliquidated or contingent at the time o f the transaction 
may not assert a claim under this section more than one year after the 
claim is reduced to judgment.

Historical Note
Prio r Law: Rev.Civ.St.1895, art. 2398.

Acts 1858, p. 210. Rev.Civ.St.1911, a r t  3789.
P.D. 380? Acts 1973, 63rd Leg., p. 1628, ch. 588,
Rev.Civ.St.1879, art. 2338. § 3.
G.L. vol. 4, p, 1082. Vernon’s Ann.Civ.St. art. 3836(b) to (d).
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LIENS ANI) EXEMPT PROPERTY
Title 5

§ 42.001
Note 10

e ith e r p a rty , w hen excep tions to  it o r any  item th e reo f have been filed b e fo re  th e  h earing , 
b u t no t o th e rw ise . A f te r  the h earing , o r  if th e re  is no hearing  req u es ted , the c o u r t shall 
d e s ig n a te  th e  hom es tead  as  deem ed ap p ro p ria te  and o rd e r  sa le  o f  the excess .

(c) T he  com m issioner, a  su rv ey o r, and  o th e rs  appoin ted  to a s s is t the com m issioner a re  
en titled  to  su ch  fees an d  expenses as a re  deem ed reasonable  by the cou rt. T he co u rt 
shall ta x  th ese  fees an d  ex p en ses a g a in s t th e  ju d g m en t deb to r a s  p a r t  o f th e  costs  o f 
execu tion .
Amended bv Acts l‘J85, (>9th Leg., ch. 810, § I, eff. June 15, 1985; Acts 1087, 70th Leg., ch. 727, § 3, 
eff. Aug. ill. 1087.

1987 Legislation tarv designation of a homestead under Section
The 1087 amendment in the first sentence of 11.005". 

subsec. (a) inserted “who has not made a volun-

§ 11.024. S a le  o f  E xcess 
An o ff ice r holding an  execu tion  sale o f  p ro p erty  o f a ju d g m en t d eb to r w hose hom estead  

h as been  d es ig n a ted  u n d e r th is  ch a p te r  m ay se ll the excess o f  the ju d g m e n t d eb to r’s 
in te re s t in land n o t included in th e  hom estead .
Amended by Acts 1985, 69th Log., ch. 840, § 1, eff. June 15, 1985; Acts 1987, 70th Leg., ch. 727, § 4. 
eff. A ug .JL  1987.

1987 Legislation
The 1987 amendment substituted “chapter" 

for "subchapter”.

C H A P T E R  42. P E R S O N A L  P R O P E R T Y

Section
42.0021. Additional Exemption for Retirement 

Plan. [New]

WESTLAW Electronic Research
See WESTLAW guide following the Explana­

tion of this supplement.

§ 42.001. P e rs o n a l P ro p e r ty  E x em p tio n

Cross References 
Retirement plans, additional exemptions, see 

§ 42.0021.

Notes of Decisions 
Fnrm equipment 11 
Validity xh

V:. Validity
Subsection (a) • f this section, which set per­

sonal property exemption at 830,000, was invalid 
when applied to exemption of current wages 
from garnishment provided under Suite Consti­
tution, Sloan v. Douglass (App. 2 Dist. 19811) 713 
SAV.2d 430. ref. n.r.e.
0. Insurance proceeds

Where wife was member of insured's family 
and was named beneficiary of policy, despite her 
election to exempt portion of cash surrender 
value under federal exemption she was entitled 
V) benefit from husband's exemption on part of

cash value under Texas family exemption as 
member of family unit. In re Tillerson, Bkrtcy. 
Tex. 1984, 49 B.R. 11.
7. Fraud on creditors

In re Reed iHkrtey.1981) 11 B.R. 683 [main 
volume] appeal decided 700 F.2d 9S6.
111. Bankruptcy and bankruptcy proceedings

l.'nder Vernon's Ann.Civ.St. Title 110B, § 31.- 
005, specific fund which was created by debtor 
under optional retirement program for universi­
ty faculty member, was intended to be exempt 
property, and, therefore, exemption so created 
was supplemental ami in addition to personal 
property exemptions claimed by debtor under 
V.T.C.A. Property Code, § 42.001. and was not 
subject to 530.000 limitation. In re Roper, 
Bkrtcy .Tex. 1984. 49 B.R. 4.

Debtors were not entitled to utilize lien avoid­
ance provisions of 11 U.S.C.A. § 522(0, allowing 
debtor to avoid non possessory, nonpurchase 
money lien, to avoid creditor/bank's lien where 
debtors elected to claim state law exemptions, 
one of which prohibited exemption in property

23



§ 12.001
Note 10

LIENS AND EX EM PT PRO PERTY
Title 5

which was encumbered hv properly filed liens. 
In re Wolfe. Bkruy.Tex. 1985. 51 U.K. 900.
II. Farm equipment

Chapter 7 debtor's farm equipment was not 
exempt from bankruptcy estate under this sec­
tion, so that debtor could not avoid lien on prop­

erty pursuant to Kankrti| ley Code provision per­
mitting debtor to avoid lien mi exempt property 
tc extent that hen impairs exemption to which 
debtor would otherwise be entitled, declining to 
follow I n  r t '  H a l l .  7f>2 F.2d 5S2 til th  Cir.l, I n  re 
T h o m p s o n ,  59 U.K. DD0 (Bkrtey.. W.D.Ti-v). (n 
re Rodgers, N.D.Tex 1981!. 68 il K. 17

§ 12.002. P e rso n a l P rop e rly  E lig ib le fo r Exem ption
Notes of Decisions 

Athletic and sporting equipment 7.0 
Farm equipment 1.7

7.3. Athletic and sporting equipment 
Power boat that debtors used for recreational 

purposes did not qualify as "athletic and sport­
ing equipment" under subsec. <3)1 K) of this sec­
tion. In re Gibson, Ukrtcv.N.D.Tex. 1987. 6!) 
B.R. 534.

"Athletic and sporting equipment," for pur­
pose of subsec. |3)(E) of this section, consists 
only of small items for individual use. In re 
Gibson, Bkrtcy.N.D.Tex.1987. 69 B.R. 534.
9. Vehicles— In general 

Term "camper truck" as used in subd. (4XG) of 
this section was generic term intended to indi­
cate use or purpose of vehicle, and did not refer 
to definition commonly used within any particu­
lar industry, including recreational vehicle indus­
try. Stephenson v. Wixom (App. 2 Dist.1987) 
727 SAV.2d 747.

Debtor's vehicle with Chevrolet chassis upon 
which self-contained unit containing bunk beds

had been welded was designed <o be used as 
recreational vehicle, and ihu.- wa “camper 
truck" within subd. i4l<tll of ibis section. Ste­
phenson v. Wixom (App. 2 Dist.P.)87l 727 S.W.2d 
747.
10. Automobiles

Unmoiorized car trailer did not qualify as 
"passenger car or light truck” under this sec­
tion. In re Gibson. Ukrtcv.N.D.Tex. 19x7. 69 
B.R. 534.
15. Farm equipment

Chapter 7 debtors’ farm equipment subject to 
nonjudicial, nonpossessory, nonpurchase money 
security interest could not be claimed as exempt 
under this section, and debtors selecting Texas 
exemptions could not convert secured property 
to exempt property by use of Bankr. Code, 11 
U.S.C.A. § 522(f), permitting avoidance of lien 
on interest of debtors and property to extent 
tha t lien impairs exemption to which debtors 
wc- ild have otherwise been entitled, even under 
1984 amendments to Bankruptcy Code which 
prohibit one spouse from selecting federal ex­
emptions while other selects the state exemp­
tions. In re Bessent, N.D.Tex.1987, 74 B.R. 436.

§ 42.0021. A d d itio n a l E x e m p tio n  fo r  R e tire m e n t P la n
(a) In  addition  to  the exem ption  p rescribed  by Section 42.001, a  p e rs o n ’s . ig h t  to th e  

a s s e ts  held  in o r  to receive pay m en ts , w h e th e r  v es ted  o r  no t, u n d e r a  stock  bonus, 
pension, p ro fit-sharing , annu ity , o r  s im ila r p lan o r  co n trac t, inc lud ing  a  re t ire m e n t p lan 
fo r self-em ployed individuals, o r  u n d e r a n  individual re tire m e n t accoun t o r  an individual 
re tire m e n t an nu ity , including a  sim plified  em ployee pension  p lan , is ex em p t from  a tta c h ­
m ent, execution , and se izu re  fo r  th e  sa tis fa c tio n  of d eb ts  u n less  th e  p lan , c o n trac t, o r 
a ccoun t d o e s j io l  q u alify u nder th e  applicab le  provisions o f  th e  In te rn a l R evenue Code o f 
1986.1 A  p e rso n 's  righ t to  the a s s e ts  held  in o r to  receive p ay m en ts , w h e th e r  v es ted  o r  
no t, u n d e r a  go v ern m en t o r  chu rch  plan  o r c o n tra c t is a lso  ex em p t u n le ss  th e  p lan o r  
c o n trac t does no t qualify  under th e  defin ition  o f a  g o v ern m en t o r  chu rch  p lan u n d e r  the  
applicable provisions o f th e  federa l Em ployee R e tirem en t Incom e S ecu rity  A ct o f  1974.-

(b) C on tribu tions to an individual re tire m e n t accoun t th a t  exceed  the a m o u n ts  d ed u c t­
ible u n d e r the applicable provisions o f th e  In te rn a l R evenue Code o f  1986 and  an y  accrued  
e a rn in g s  on such con tribu tions a re  no t ex em p t u n d e r  th is section  un less o 'L 'r w is e  exem pt 
by law.
Added by Acts 1987, 70th Leg., eh. 376, <} 1, eff. Sept. 1, 1987.

> 26 U.S.C.A. § 1 ct seq
229 U.S.C.A. § 1001 et seq.
1987 Legislation ey proceeding or to valid claims of a holder of a
Section 2 of the 1987 Act provides: final judgment who has. by levy, garnishment.
"The exemption prescribed by this Act does or other legal process, obtained rights superior

not apply to property that is. as of the effective to those that otherwise would be held by a
date of this Act, subject to a voluntary bankrupt-
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trustee in bankruptcy i f  a bankruptcy petition 
were then pending against the debtor."

, L IENS AND EX EM PT PROPERTY
Title 5

INDEX TO PROPERTY CODE

See volume containing end o f Property Code
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TITLE 5 . LIENS AND EXEMPT PROPERTY
Tables

Disposition and Derivation Tables are provided at the front 
of this volume, providing a means of tracing repealed subject 
matter into the Code and, on the other hand, of searching out 
the source of the new Code sections.

SUBTITLE A. EXEMPT PROPERTY 
CHAPTER 41. HOMESTEAD

SUBCHAPTER A. NATURE OF EXEMPTION
Section
41.001. Homestead.
41.002. Homestead and Sepulcher Exemption.

[Sections 41.003 to 41.020 reserved for expansion]

SUBCHAPTER B. DESIGNATION AND EXCESS
41.021. Effect of Homestead Designation.
41.022. Voluntary Designation of Rural Homestead.
41.023. Notice to Designate.
41.024. Designation by Homestead Claimant After Notice.
41.025. Designation by Commissioners.
41.026. Form and Effect of Designation by Commissioners.
41.027. Fees and Expenses.
41.028. Sheriffs Return.
41.029. Sale of Excess.
41.030. Change of Designation.

SUBCHAPTER A. NATURE OF EXEMPTION
Library References

Homestead «=>1 c t seq.
CJ.S. Homesteads § 1 e t seq.

Section 41.001. Homestead
(a) To be a homestead property must be used by a homestead claimant 

as a home o r as a place to exercise the calling or business to provide fo r
595
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a  f a m i l y  o r  a  s i n g l e  a d u l t  w h o  i s  n o t  a  m e m b e r  o f  a  f a m i l y .  T h e  

h o m e s t e a d  c o n s i s t s  o f :  

(1) o n e  o r  m o r e  p a r c e l s  o f  r e a l  p r o p e r t y ,  i n c l u d i n g  i m p r o v e m e n t s ,  
t h a t  i s  n o t  i n  a  c i t y ,  t o w n ,  o r  v i l l a g e  a n d  t h a t  t o t a l s  n o t  m o r e  t h a n  200 
a c r e s  f o r  a  f a m i l y  o r  n o t  m o r e  t h a n  100 a c r e s  f o r  a  s i n g l e  a d u l t  w h o  i s  

n o t  a  m e m b e r  o f  a  f a m i l y ;  o r

(2)  o n e  o r  m o r e  l o t s  i n  a  c i t y ,  t o w n ,  o r  v i l l a g e ,  a m o u n t i n g  t o  n o t  

m o r e  t h a n  o n e  a c r e  o f  l a n d ,  t o g e t h e r  w i t h  a n y  i m p r o v e m e n t s  o n  t h e  

l a n d .

(b) T e m p o r a r y  r e n t i n g  o f  a  h o m e s t e a d  d o e s  n o t  c h a n g e  i t s  h o m e s t e a d  
c h a r a c t e r  i f  t h e  h o m e s t e a d  c l a i m a n t  h a s  n o t  a c q u i r e d  a n o t h e r  h o m e s t e a d .

(c) T h e  e x e m p t i o n s  p r o v i d e d  t o  h o m e s t e a d s  u n d e r  t h i s  s e c t i o n  a p p l y  t o  

a l l  h o m e s t e a d s  i n  t h i s  s t a t e  r e g a r d l e s s  o f  t h e  d a t e  t h e y  w e r e  c r e a t e d .

A m e n d e d  b y  A c t s  1984, 68th  L e g . ,  2 n d  C.S., p .  216, ch .  18, § 2(b), e f f .  O c t  2, 
1984.

Historical Note
The 1984 amendment to conform to the 

amendment of Vernon's Ann.Civ.St art 
3833 by Acts 1983, 68th Leg., p. 5309, ch. 
976, §§ 1, 2, in subd. (aX2) substituted 
"amounting to not more than one acre of 
land, together with any” for "having a total 
value of $10,000, not including” and "on the 
land” for ", at the time the property is 
designated as a homestead” and added sub- 
sec. (c).
Prior Law:

Rev.Civ.Stl879, a rt 2336.

Rev.Civ.Stl895, art 2396.
Acts 1337, p. 131.
G.L vol. 10, p. 1185.
Rev.Civ.St.1911, art 3786.
Acts 1969, 61st Leg., p. 2518, ch. 841, § 1. 
Acts 1973, 63rd Leg., p. 1627, ch. 688,§ 1.
Acte 1983, 68th Leg., p. 6309, ch. 976,§§ 1, 2.
Acte 1984, 68th Leg., 2nd C.S., p. 217, ch.

18, § 2(c).
Vernon’s Ann.Civ.St a rt 3833. • .y

Constitutional Provisions
Article 16, 5 61, provides:
“The homestead, not in a town or city, 

shall consist of not more than two hundred 
acres of land, which may be in one or more 
parcels, with the improvements thereon; 
the homestead in a city, town or village, 
shall consist of lot or lots amounting to not 
more than one acre of land, together with 
any improvements on the land; provided,

that the same shall be used for the pur­
poses of a home, or as a place to exeir^ • 
the calling or business of the homesl _ 
claimant, whether a single adult person, or 
the head of a family; provided also, that 
any temporary renting of the homestead 
shall not change the character of the same, 
when no other homestead has been ac­
quired."

Cross References
Descent and distribution of homestead, see Const. A rt 16, § 52.
Homestead rights of surviving spouse, see V.A.T.S. Probate Code, § 283.
Judgment liens, see § 62.001 et seq.
Mechanics’ lien on homesteads, see § 63.059.
Partitioning homestead, see V.AT.S. Probate Code, §§ 284, 285.
Setting apart homestead and other exempt property and fixing the family allowance, 

V.A.T.S. Probate Code, § 270 et seq.
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es on which garage, remodeled for i', . ' V ;{ 
purposes, was located, presented '.n 
of fact for iury. Walker-Smith Co. ij' %  na- 
ley (Civ.App.1945) 185 S.W.2d 614.

Issue whether there has b e tr - >.n-
donment of a homestead is genera.' .'.vet 
question for the jury. K.6. Spc:.. . i.r  u  Co. 
v. Green (Civ.App.1947) 203 S.W.2d 957.

Whether property has lost its homestead 
character is generally a  question of fact. 
Lewis v. Brown (Civ.App.1959) 321 S.W.2d 
313; ref. n.r.e.

In action by property owners to have 
certain realty declared to be their home­
stead and to cancel an abstract o f judgment 
lien held by a bank in so far as lien applied 
to such property, evidence presented a 
question of fact as to whether property 
owners ever had a present, definite and 
permanent intent to cease the use of their 
property as a homestead until the time of 
the sale, notwithstanding f-'ct tha t they 
moved out of the home and took up resi­
dence in another state. West Tex. State 
Bank of Snyder v. Helms (Civ.App.1959) 326 
S.W.2d 47.

Question as to whether or not surviving 
spouse had abandoned her homestead rights 
is usually question of fact. Day v. Day 
(Civ.App.196?) 421 S.W.2d 703.
495. Questions o f law

Testimony supporting plea of estoppel to 
assert title to homestead by record in

bank’s suit to foreclose vendor’s lien would 
not make issue for jury, effect of record 
being for court Chapman v. Clark (Civ. 
App.1924) 262 S.W. 161.

496. Instructions
Instruction that one lost his homestead if 

he ceased to use or ceased to occupy the 
property as a homestead is erroneous; ei­
ther use or occupancy being sufficient to 
maintain i t  Edwards v. Clemmons (Civ. 
App.1916) 181 S.W. 840.

497. Judgments
Where defendants alleged tha t "the south 

200 acres” of 320 acre tract involved consti­
tuted their homestead, judgment decreeing 
that defendants, should recover “the north 
200 acres” of 320 acre tract as their home­
stead was fundamental error. Hughes v. 
Stovall (Civ.App.1940) 135 S.W.2d 603.
498. Review

Where plaintiff sought to foreclose a 
judgment lien on realty and to cancel a deed 
thereof on ground it was a simulated con­
veyance in fraud of plaintiffs rights after 
abandonment of the realty as a homestead 
by defendant grantors, appellate court was 
not authorized to disturb fact finding that 
the property had not been abandoned as a 
homestead where such finding had been 
made upon sufficient evidence. Hughes v. 
Parmer (Civ.App. 1942) 164 S.W.2d 576.

§ 4 1 .0 0 2 . Homestead and Sepulcher Exemption
(a) A homestead and one o r more lots held fo r use as a sepulcher o f a 

family o r a single adult who is not a member o f a family are exempt 
from attachment, execution, and forced sale fo r the payment o f debts, 
except fo r encumbrances properly fixed on the property.

(b) The proceeds o f a voluntary sale o f a homestead are not subject to 
garnishment or forced sale before six months after the date o f the sale.

(c) The homestead exemption provided in this section does not apply if 
the debt is for:

(1) a ll or part o f the purchase money o f the homestead;
(2) taxes on the homestead; or
(3) work and material used in constructing improvements on the 

homestead, i f  the work and material have been contracted for in 
writing and, in the case o f a family homestead, if both spouses have
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given consent in the manner required by law fo r the conveyance o f the 
homestead.

Revisor’s Note N
Subsection (c)(3) of the revised law refers to consent of both spouses

rather than consent of just the wife, as in the source law, because
Article XVI, Section 50, of the Texas Constitution, on which the source 
law is based, refers to “both spouses.”̂

Historical Note
P rior Law: Rev.Civ.St.1895, arts. 2396, 2397, 2401.

. . Acts 1897, p. 131.
Acj*  P- 127- Rev.Civ.St.1911, arts. 3787, 3788, 3792.
P-D- 6834. Acts 1973, 63rd Leg., p. 1628, ch. 588,
Rev.Civ.Stl879, arts. 2336, 2337, 2341. § 2.
G.L vol. 6, p. 301. Vernon’s Ann.Civ.St arts. 3834, 3835,
G.L vol. 10, p. 1185. 3839.

Constitutional Provisions 
Article 16, § 50 provides: abandon the homestead without the consent
“The homestead of a  family, or of a sin- of the other spouse, given in such manner

gle adult person, shall be, and is hereby as may be prescribed by law. No mort-
protected from forced sale, for the payment gage, tru st deed, or other lien on the home-
of all debts except for the purchase money stead shall ever be valid, except for the
thereof, or a part of such purchase money, purchase money therefor, or improvements
the taxes due thereon, or for work and made thereon, as hereinbefore provided,
material used in constructing improvements w)iether such mortgage, or trust deed, or

n3t ° ther lien, shall have been created by thework and material are contracted for in , . ..... ,. '  .
writing, with the consent of both spouses, owner a.Ione- or together with his or her
in the case of a family homestead, given in 8P°use- •" case th* 10wLner 13 married. All
the same manner as is required in making a pretended sales of the homestead involving
sale and conveyance of the homestead; nor any condition of defeasance shall be void,
may the owner or claimant of the property This amendment shall become effective
claimed as homestead, if married, sell or upon its adoption."

Cross References
Cemetery lots exempt from forced sale, see V.T.C.A. Tax Code, § 11.17 
Conveyance of homestead, see V.T.C.A. Family Code, § 5.81
Garnishment, see Vernon's Ann.Civ.St a r t  4076 e t seq.; Vernon’s Ann. Rules Civ.Proc., 

rule 657 et seq.
Mechanics’ liens on homesteads, see § 53.059.

Law Review Commentaries
Annual survey of Texas law:

Family law— Homestead exemption in 
bankruptcy and exempt personalty. 
Joseph W. McKnight, 37 Southwest­
ern L J. (Tex.) 85 (1983).

Husband and wife. Joseph W. 
McKnight, 36 Southwestern L J. 
(Tex.) 97 (1982).

Changing homestead: When city meets 
farm. Everett M. Urech, 18 South Texas 
L.J. 145 (1977).

Modernization of Texas debtor-exemption 
statutes. Joseph W. McKnight, 35 Texas 
Bar J. 1137 (1972).

New Bankruptcy Code: Comparison of 
Texas and federal exemptions. 17 Houston 
LRev. 373 (1980).
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Code, § 41.002 now, this section, Op.Atty.Gen.
1986, No. JM-612.

JENS AND EXEMPT PROPERTY § 41.002
Title 5 Note B1

§ 41.002. D e f in itio n  o f  H o m estead

(a) I f  u sed  fo r  th e  p u rp o ses o f  a n  u rb an  hom e o r  a s  a  p lace to  ex e rc ise  a  ca lling  or 
bu sin ess  in th e  sa m e  u rb an  a rea , th e  hom estead  o f  a  fam ily o r  a  sin g le , a d u lt  pe rso n , no t 
o th e rw ise  en titled  to  a  hom estead , shall co n s is t o f  n o t m ore th an  one  ac re  o f  land w hich 
m ay  be in one o r  m ore  lo ts, to g e th e r  w ith an y  im provem ents thereon .

(b) I f  u sed  fo r  th e  pu rp o ses o f a  ru ra l hom e, th e  hom estead  sha ll co n s is t of:

(1) fo r  a  fam ily , no t m ore  th a n  200 a c re s , w hich m ay be  in one o r  m ore  p arce ls , w ith 
th e  im provem en ts thereon ; o r

(2) fo r  a  s ing le , a d u lt person , n o t o th erw ise  en titled  to  a  h om estead , n o t m ore  than  
100 ac re s , w hich m ay be  in one  o r m ore  parce ls, w ith  th e  im provem en ts  thereon .
(c) T he defin ition  o f  a  hom estead  a s  prov ided  in th is  section  app lies to  all h o m es tead s  in 

th is s ta te  w h en ev er c rea ted .
Amended by Acts 1985, 69th Leg., ch. 840, § 1, eff. June 15, 1985.
Cross References 

Highways, contract by counties for improve­
ment, assessments, issuance of certificates of 
obligation or liens not allowed, homestead under 
subsec. (a)(2) of this section, see Vemon's Ann. 
Civ.St a r t  6812i, § 5(b).
Law Review Commentaries 

Annual survey o f Texas law: Family law—  
Husband and wife. Joseph W. McKnight, 38 
Southwestern L J. (Tex.) 131 (1984).

Notes o f Decisions 
For basic development, see Notes of Decisions 

under 9 41.001 in main volume
Corporations 47 
Due process 5 
Validity 'A
Voluntary sale o f homestead 46

I. IN GENERAL

%  Validity 
Texas’ retroactive application of one acre ex­

emption to all homesteads, regardless of dates 
they were created, does not run afoul of contract 
clause of the United States Constitution, consid­
ering that such application protects vital inter­
ests of citizens of state, is remedial in nature, 
has broad basis of underlying public policy, and 
is consistent with tradition of liberal construction 
of Texas exemption laws. In re Barnhart, 
Bkrtcy.Tex.1985, 47 B.R. 277.
4. Purpose of law 

Remedial purpose of amendments to this sec­
tion, including changing $10,000 exemption pro­
vision for urban homesteads to one acre exemp­
tion, and authorizing application of exemption to 
all homesteads regardless of dates they were 
created, was to increase protections avoided to 
all homestead claimants as a result of effects of

inflation and increased market demands. In re 
Barnhart, Bkrtcy.Tex.1985, 47 B.R. 277.
5. Due process 

Texas legislature's decision to permit retroac­
tive application of 1983 homestead law amend­
ments [Vernon’s Ann.Texas Const Art. 16, § 51;
V.T.C.A., Property Code, § 41.001 now, this sec­
tion] did not violate due process. In re Stams, 
D.C.Tex.1985, 52 B.R. 405.
20.  Validity of lien, purchase money

Notwithstanding need for uniformity with re­
gard to Federal Deposit Insurance Corporation 
and frustrating effects state laws might have on 
goals served by FDIC, FDIC’s lien on Texas 
homestead, to extent it was not based on pur­
chase money or improvement loan or taxes, was 
invalid, where asset merely secured and did not 
create obligation, debtors' open and continued 
possession of property would have constituted 
notice of its homestead character to purchaser, 
requiring purchaser to inquire as to true facts 
which would have led to discovery that lien was 
not valid in hands of FDIC’s predecessor, and 
Texas law considered homestead exemption in­
alienable constitutional righ t In re Howard, 
Bkrtcy. W.D.Tex.1986, 65 B.R. 498.

II. NATURE AND ACQUISITION

81.  Leasehold interest to sustain home­
stead, nature and acquisition 

Where mortgagor had another homestead at
time he purchased mortgaged property and 
leased entire mortgaged property to his corpora­
tion for business purposes, initial character of 
property was as rental property, and permission 
by corporation for mortgagor to use one of its 
buildings for living quarters did not alter proper­
ty's character so as to qualify it for homestead 
exemption against foreclosure. Texas Com­
merce Bank— Irving v. McCreary (App. 5Dist. 
1984) 677 S.W.2d 643.
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III. EXTENT AND VALUE 
171. Extent and value, generally 

Debtors’ execution of homestead designation 
and affidavit designating ten acres o f 91.93-acre 
tract as their homestead in connection with mort­
gage did not estop debtors from claiming full 
rural homestead, where debtors had actual, open 
and exclusive possession of entire 91.93 acres 
upon which mortgage and renewal of mortgage 
were granted, and property was in law and fact 
rural homestead o f debtors a t all times and that 
was known or should have been known to mort­
gagee. In re Skinner, Bkrtcy.N.D.Tex.1987, 74 
B.R. 571.

181. Excess, extent and value 
Any failure by creditor to produce evidence 

that would permit court to designate which acre 
of 3.26 acre tract was debtor’s urban homestead 
did not preclude a  finding thnt amount of the 
2.26 acres in excess of the one-acre homestead 
exemption under Texas law [V.T.C.A., Property 
Code § 41.001 now, this section] was not exempt 
and therefore subject to creditor’s judgment lien. 
Although designation of homestead was an issue 
to be addressed by state court before allowing 
foreclosure it did not need to be resolved by 
district court to determine that some portion of 
the property claimed as exempt was in fact 
nonexempt— In re Stams (D.C.Tex.1985) 52 B.R. 
405.

VI. ABANDONMENT, WAIVER 
AND ESTOPPEL

407. Divorce as affecting homestead rights 
abandonment, waiver and estoppel

Wife was not entitled to homestead exemptioi 
with respect to property she occupied and 
claimed as homestead after divorce from hei 
previous husband and before her remarriage, ir 
absence of evidence that property was home 
stead of new family created by remarriage 
moreover, wife could not show existence ol 
homestead for new family by showing existence 
of prior homestead she claimed as a single adult 
person. Matter of Claflin, C.A.5 (Tex.) 1985, 761 
F.2d 1088.

VII. ACTIONS AND PROCEEDINGS 
472. Bankruptcy, actions and proceedings

Debtors were in contempt in effecting sale ol 
their residence, which was claimed as exempt 
property, less than 30 days after conclusion of 
creditors’ meeting without approval of trustee so 
th a t sale occurred while residence was still prop­
erty of the estate. In re Kasishke (Bkrtcy.1984) 
40 B.R. 712.

Debtors’ contempt arising out of sale of their 
residence within 30 days of creditors’ meeting 
and without trustee's approval did not provide 
basis to deny discharge where trustee never 
filed written objections to exemptions. In re 
Kasishke (Bkrtcy.1984) 40 B.R. 712.

§ 41.003. T e m p o ra ry  R e n tin g  o f  a  H o m e ste a d

Temporary renting of a homestead does not change its homestead character if the 
homestead does not change its homestead character if the homestead claimant has not 
acquired another homestead.
Amended by Acts 1985, 69th Leg., ch. 840, § 1, eff. June 15, 1985.

§ 41.004. A b a n d o n m e n t o f  a  H o m e ste a d

If a homestead claimant is married, a homestead cannot be abandoned without the 
consent of the claimant’s spouse.
Added by Acts 1985, 69th Leg., ch. 840, § 1, eff. June 15, 1985.

§ 41.005. H om e Im p ro v e m e n t C o n tra c t

Text of section as added by Acts 1987, 70tli Leg., ch. 116, § 1

(a) A contract described by Section 41.001(b)(3) must contain the following warning 
conspicuously printed, stamped, or typed in a size equal to at least 10-point bold type or 
computer equivalent, next to the owner's signature line on each instrument creating an 
encumbrance on homestead property:

“IMPORTANT NOTICE: You and your contractor are responsible for meeting the 
terms and conditions of this contract. If you sign this contract and you fail to meet the 
terms and conditions of this contract, you may lose vour legal ownership rights in your 
home. KNOW YOUR RIGHTS AND DUTIES UNDER THE LAW.’’

(b) A violation of Subsection (a) of this section is a false, misleading, or deceptive act or 
practice within the meaning of Section 17.4G, Business & Commerce Code, and is 
actionable in a public or private suit brought under the provisions of the Deceptive Trade

20
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G E N E R A L  P R O V I S I O N S A r t  16, §50

$ § ;4 4 . County treasurer and county surveyor
Sec. 44. (a) Except as provided by Subsection (b) o f this section,

jC th e  Legislature shall prescribe the duties and provide fo r the election by 
Ip,; the qualified voters o f each county in this State, o f a County Treasurer 

and a County Surveyor, who shall have an office at the county seat, and 
s&-hqld their office fo r four years, and until their successors are qualified; 
fijf: and shall have such compensation as may be provided by law. 
j i £ k : .  0>) The office o f County Treasurer in the counties o f Tarrant and 
^$Bee is abolished and all the powers, duties, and functions o f the office in 
y^each o f these counties are transferred to the County Auditor o r to the 
^ o f f ic e r  who succeeds to the auditor's functions.
■$$'19ii (c) Provided however, that the office o f County Treasurer shall be 
' ^abolished in the above counties only a fte r a local election has been held 

liijeach. county and the proposition "to abolish the elective office o f 
junty treasurer”  has passed by a majority o f those persons voting in 

[[Said election.
Im p en d ed  N ov. 2, 1954; N ov. 2, 1982.

j&fi
P§r 45, 46. Repealed. Aug. 5, 1969

i^O.47, Conscientious scruples as to bearing arms
fw^’ Sec. 47. Any person who conscientiously scruples to bear arms, 
(shall not be compelled to do so, but shall pay an equivalent fo r personaliryQW♦ ••(service. ■■

Existing laws to continue in force
^ % S e c .  48. All laws and parts o f laws now in force in the State o f 

^ I^Texas, which are not repugnant to the Constitution o f the United States, 
to this Constitution, shall continue and remain in force as the laws o f 

Mnijt^i? State, until they expire by their own- limitation or shall be amended 
repealed by the Legislature.

.lytV'v -■.-v ’-b s.
P 49 . Protection o f personal property from  forced sale
t*3. Sec. 49. The Legislature shall have power, and it shall be its duty, 

^ nV v& P ro tee t by law from forced sale a certain portion o f the personal 
Ptoperty o f all heads o f families, and also o f unmarried adults, male and 
female.-.I.*2: *Uf«,

Homestead; protection from  forced sale; mortgages, trust 
. deeds and liens• *r: Q rn^ec. 50. The homestead o f a family, or o f a single adult person, 

ar,d is hereby protected from forced sale, fo r the payment o f all149

t



A rt. 16, §50 C O N S T I T U T I O N  O F  1876

debts except fo r the purchase money thereof, or a part o f such purchase 
money, the taxes due thereon, o r fo r work and material used in con­
structing improvements thereon, and in this last case only when the 
work and material are contracted fo r in writing, with the consent o f both 
spouses, in the case o f a family homestead, given in the same manner as 
is required in making a sale and conveyance o f the homestead; nor may 
the owner or claimant o f the property claimed as homestead, i f  married, 
sell or abandon the homestead without the consent o f the other spouse, 
given in such manner as may be prescribed by law. No mortgage, trust 
deed, o r other lien on the homestead shall ever be valid, except fo r the 
purchase money therefor, o r improvements made thereon, as hereinbe­
fore provided, whether such mortgage, or trust deed, or other lien, shall 
have been created by the owner alone, o r together with his or her 
spouse, in case the owner is married. A ll pretended sales o f the 
homestead involving any condition o f defeasance shall be void. This 
amendment shall become effective upon its adoption.
A m ended  Nov. 6, 1973.

§ 51 . Amount and value o f  homestead; uses .
Sec. 51. The homestead, not in a town or city, shall consist o f not 

more than two hundred acres o f land, which may be in one or more 
parcels, with the improvements thereon; the homestead in a city, town or 
village, shall consist o f lot o r lots amounting to not more than one acre 
o f land, together with any improvements o.n the land; provided, that the 
same shall be used fo r the purposes o f a home, o r as a place to exercise 
the calling or business o f the homestead claimant, whether a single adult 
person, or the head o f a family; provided also, that any temporary 
renting o f the homestead shall not change the character o f the same, 
when no other homestead has been acquired.
A m ended  N ov. 3, 1970; N ov. 6, 1973; N ov. 8, 1983.

§ 52 . Descent and distribution o f  homestead; restrictions on parti­
tion

Sec. 52. On the death o f the husband or wife, or both, the home­
stead shall descend and vest in like manner as other real property o f the 
deceased, and shall be governed by the same laws o f descent and 
distribution, but it shall not be partitioned among the heirs o f the 
deceased during the lifetime o f the surviving husband or wife, or so long 
as the survivor may elect to use or occupy the same as a homestead, or 
so long as the guardian o f the minor children o f the deceased may be 
permitted, under the order o f the proper court having the jurisdiction, to 
use and occupy the same.
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SUMMARY
OTHER AGENCIES AFFECTED BY B ILL .  ,  _
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s / CONSTITUENT QROUP<S) AFFECTED 0 Y  B ILL

H u n t i n g  and f i s h i n g  g r o u p s ,  
r e c r e a t i o n a l i s t s  

K o d i a k  a r e a  r e s i d e n t s

ORGANIZATIONAL SUPPORT FO R B ILL
C o m m e r c i a l  f i s h i n g  i n t e r e s t s  
E n v i r o n m e n t a l  o r g a n i z a t i o n s

ORGANIZATIONAL OPPOSIT ION  TO BILL
N o n e  k n o w n

FISCAL IMPACT: □  NONE 13 FISCAL NOTE ATTACHED
BACKGROUND/LEGISLATIVE INTENT
The p u r p o s e  of  e s t a b l i s h i n g  T u g i d a k  I s l a n d  C r i t i c a l  H a b i t a t  A r e a  is to
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1. P r o t e c t i o n  a n d  e n h a n c e m e n t  for fish and w i l d l i f e  h a b i t a t  a n d
p o p u l a t i o n s .

2. C o n t i n u e d  o p p o r t u n i t y  for h u n t i n g  a n d  fishing.
3. P u b l i c  u s e  a n d  e n j o y m e n t  o f  the a r e a  in a h i g h  q u a l i t y

e n v i r o n m e n t .
ANALYSIS O F BILL/PROGRAM EFFECTS

1. E s t a b l i s h e s  T u g i d a k  I s l a n d  C r i t i c a l  H a b i t a t  Area.
2. I d e n t i f i e s  the p u r p o s e  for w h i c h  t h e  a r e a  is e s t a b l i s h e d .
3. P r o v i d e s  for the m a n a g e m e n t  o f  T u g i d a k  I s l a n d  C r i t i c a l  H a b i t a t

A r e a  i n c l u d i n g  d e v e l o p m e n t  o f  a m a n a g e m e n t  plan.
4. A l l o w s  e x i s t i n g  c a b i n s  to remain.
5. A l l o w s  p r e s e n t  s u b s i s t e n c e ,  r e c r e a t i o n a l  and c o m m e r c i a l  a c t i v i t i e s
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AMENDMENTS PROPOSED

The p u r p o s e  s t a t e m e n t  s h o u l d  a p p e a r  i n  statute, t. er' fore, it s h o u l d  h a v e  a 
s t a t u t e  n u m ber, p r o b a b l y  A S  1 6 . 2 0 . 6 1 0 ( b ) .

AS 16.2 0 . 6 1 0 ( a )  s h o u l d  b e  a m e n d e d  to e x c l u d e  S e c t i o n s  
T o w n s h i p  42 South, R a n g e  33 West, S e w a r d  M e r i d i a n ,  
s e c t i o n s  i n c l u d e  the s o u t h e r n  t i p  o f  S i t k i n a k  Island.

12, 13, a n d  24 o f
P o r t i o n s  o f  t h e s e

PLEASE ATTACH A SEPARATE SHEET FO R ADDfOONAL COMMENTS OR ANALYSIS.
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Offered: 4/19/88
Referred: Finance

Original sponsor: Zharoff

5-1996B

#

1 IN THE SENATE BY THE RESOURCES COMMITTEE

2 CS FOR SENATE BILL NO. 475 (Resources)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - SECOND SESSION

5 A  BILL

6 Fo r  an Act entitled: "An Act establishing the Tugidak Island Critical

7 Habitat Area; and providing for an effective date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. PURPOSE. The Tugidak Island Critical Habitat Area is

10 established to ensure the protection and enhancement of fish and wildlife

11 habitat and populations, especially marine mammals, birds, fish and shell-

12 fish; the continuation of fish and wildlife harvest; and public use and

13 enjoyment of the area in a high quality environment.

14 * Sec. 2. AS 16.20 is amended by adding a new section to read:

15 Sec. 16.20.610. TUGIDAK ISLAND CRITICAL HABITAT AREA. (a) The

16 state land above the mean high tide line within the following de-

17 scribed area is established as the Tugidak Island Critical Habitat

18 Area:

19 (1) Township 41 South, Ranges 33 - 34 West, Seward Meridian

20 (2) Township 42 South, Range 33 West, Seward Meridian

21 Sections 1 - 1 1

22 Sections 14 - 23

23 Sections 25 - 36

24 (3) Township 42 South, Ranges 34 - 35 West, Seward Meridian

25 (4) Township 43 South, Ranges 34 - 35 We^t, Seward Meridian

26 (b) In addition to the area described in (a) of this section,

27 the wa t e r  and the land below the m ean high tide line in the lagoon at

28 the northeast end of Tugidak Island are included within the Tugidak

29 Island Critical Habitat Area.

SB0475b -1- CSSB 4 75(Res)
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6
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10
11
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15

16

17

18

19

20

(c) The Tugidak Island Critical Habitat Area described in (a) 

and (b) of this section shall be managed under a management plan 

prepared by the department.

(d) The department shall permit existing cabins to remain, 

subsistence and recreational uses to continue, and commercial uses 

such as seal hunting and placer mining to continue, if appropriate 

under the management plan adopted under (c) of this section to the 

extent that the activities are compatible with the establishment of 

the Tugidak Island Critical Habitat Area.

(e) The department shall permit entry wit h i n  the Tugidak Island 

Critical Habitat Area for the exploration and development of oil and 

gas resources when compatible with the purposes for which the critical

habitat area was established. A n  oil and gas lease of state land

within the Tugidak Island Critical Habitat Area is valid and continues 

in full force according to its terms.

* Sec. 3. After completion of plans for the area including the Tugidak

Island Critical Habitat Area as enacted in sec. 2 of this Act, the c o m m i s­

sioners of natural resources and fish and game may recommend an adjustment 

in the boundaries of the critical habitat area to the legislature.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

9
CSSB 4 7 5 (Res) -2- SB0475b



Introduced: 2/16/88
Referred: Resources and Finance

5-1996A

1 IN THE SENATE BY ZHAROFF

2 SENATE BIL L  NO. 475

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - SECOND SESSION

5 A  BILL

6 For an Act entitled: "An Act establishing the Tugidak Island Critical

7 Habitat Area; and providing for an effective date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. PURPOSE. The Tugidak Island Critical Habitat Area  is

10 established to ensure the protection and enhancement of fish and wildlife

11 habitat and populations, especially marine mammals, birds, fish and shell-

12 fish; the continuation of fish and wildlife harvest; and public use and

13 enjoyment of the area in a high quality environment.

14 * Sec. 2. AS 16.20 is amended by adding a new  section to read:

15 Sec. 16.20.610. TUGIDAK ISLAND CRITICAL HABITAT AREA. (a) The

16 following described area is established as the Tugidak Island Critical

17 Habitat Area:

18 (1) Township 41 South, Ranges 33 - 34 West, Seward Meridian

19 (2) Township 42 South, Ranges 33 - 35 West, Seward Meridian

20 (3) Township 43 South, Ranges 34 - 35 West, Seward Meridian

21 (b) The Tugi d a k  Island Critical Habitat A rea described in (a) of

22 this section shall be managed under a management plan prepared by the

23 d e p a r t m e n t .

24 (c) The department shall permit existing cabins to remain,

25 present subsistence and recreational uses to continue, and present

26 commercial uses such as seal hunting and placer mining to continue, if

27 appropriate u nder the management plan adopted under (b) of this sec-

28 tion to the extent that the activities are compatible with  the estab-

^  29 lishment of the Tugidak Island Critical Habitat Area.

SB0475a -1- SB 475
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Sen a to r  F r e d  F. Z h a r o f f

: , A laska  State  Le g is l a t u r eI i v—
‘  U ;  P.O. BO X  4 0 5 , K O D IA K . A LA S K A  9 9 6 1 5  ( 9 0 7 ) 4 6 6 - 5 2 5 9

d u r i n g  s e s s i o n :
P.O. BO X  V. JU N E A U , A L A S K A  9 9 8 1 1  •  (9071 4 6 5 - 3 4 7 3  •  4 6 5 - 3 4 7 4

DISTRICT N
A LA S K A  P E N IN SU LA  •  A LE U T IA N  CH A IN  •  B R IS T O L  BAY •  KO D IA K  IS LA N D  •  LA KE  C LA R K /LA K E  IL IA M N A  •  P R IB ILO F  IS L A N D S  •  S H U M A G IN  IS L A N D S

MEMORANDUM

T O : S e n a t o r  R i c k  H a l f o r d  

C o - C h a i r m a n

S e n a t e  F i n a n c e  C o m m i t t e e

FROM: S e n a t o r  F r e d  F .  Z h a r x f F ^ ^ ^ ^ ^ *

D A T E : A p r i l  2 2 ,  1 9 8 8  [ /

R E : S e n a t e  B i l l  4 7 5  -  " A n  A c t  e s t a b l i s h i n g  t h e  

H a b i t a t  A r e a ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e
T u g i d a k  I s l a n d  C r i t i c a l  
d a t e . "

SB  4 7 5  e s t a b l i s h e s  t h e  T u g i d a k  I s l a n d  C r i t i c a l  H a b i t a t  A r e a  o n  a  s t a t e - o w n e d  
8 4 , 4 8 0  a c r e  i s l a n d  a p p r o x i m a t e l y  1 6  m i l e s  s o u t h w e s t  o f  K o d i a k  I s l a n d .  T h e

b i l l  c a r r i e s  a  z e r o  f i s c a l  n o t e .  T h e  i n t e n t  o f  t h e  b i l l  i s  t h a t  t h e  D i v i s i o n
o f  H a b i t a t  n o t  p r e p a r e  t w o  c r i t i c a l  h a b i t a t  a r e a  m a n a g e m e n t  p l a n s

c o n c u r r e n t l y ,  b u t  i n s t e a d  a d h e r e  t o  i t s  e x i s t i n g  s c h e d u l e  o f  o n e  p l a n  p e r  y e a r
a n d  t a k e  u p  T u g i d a k  I s l a n d  w h e n  t h e  p l a n s  f o r  t h e  p r e v i o u s l y - c r e a t e d  c r i t i c a l  
h a b i t a t  a r e a s  a r e  c o m p l e t e d .

I  r e s p e c t f u l l y  r e q u e s t  t h e  F i n a n c e  C o m m i t t e e  r e f e r r a l  b e  w a i v e d  f o r  SB 4 7 5 .

A t t a c h e d  a r e  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  a n d  t h e  D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s  f i s c a l  n o t e s ,  T u g i d a k  I s l a n d  m a p s ,  a n d  a  g e n e r a l  d e s c r i p t i o n  o f  t h e  
i s l a n d ' s  h a b i t a t .  T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  t h i s  r e q u e s t .
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PROPOSED TUGIDAK ISLAND CRITICAL HA3ITAT AREA 
BACKGROUND INFORMATION

LOCATION: The p ro p o s e d  Tug idak  I s l a n d  C r i t i c a l  H a b i t a t  Area
i s  l o c a t e d  a p p r o x im a t e l y  15 m i l e s  s o u t h  o f  Kodiak I s l a n d  and 
i s  p a r t  o f  t h e  T r i n i t y  I s l a n d s  g ro up .
AREA DESCRIPTION: The p ro p o s e d  Tug id ak  I s l a n d  C r i t i c a l
H a b i t a t  Area i s  a  l a r g e  t r e e l e s s ,  low l y i n g  i s l a n d .  Among 
i t s  u n iqu e  f e a t u r e s  i s  a l a r g e  s h a l l o w  lag oon  and b a r r i e r  
s p i t  complex a t  i t s  n o r t h e r n  end .
LAND STATUS: The p ropo sed  c r i t i c a l  h a b i t a t  a r e a  encompasses
a p p r o x im a t e l y  84,480 a c r e s  and i s  e n t i r e l y  s t a t e- owned  l a n d  
and w a t e r .  I t  i s  l o c a t e d  w i t h i n  t h e  Kodiak I s l a n d  Borough,
JUSTIFICATION: Tug idak  I s l a n d  i s  u n i q u e  i n  t h e  Gu l f  o f
A l a s k a " n o t  o n l y  b e c au s e  o f  i t s  u n u s u a l  number o f  e x t r em e ly  
p r o d u c t i v e  and d i v e r s e  f i s h  and  w i l d l i f e  h a b i t a t s  b u t  a l s o  
b e c a u s e  t h o s e  h a b i t a t s  have r em a in ed  i n  a r e l a t i v e l y  
n a t u r a l ,  u n d i s t u r b e d  s t a t e .  To d a t e  v e r y  l i t t l e  human 
d i s t u r b a n c e  has o c c u r r e d  on t h e  i s l a n d  t o  t h r e a t e n  t h e  
v u l n e r a b l e  g r o u n d n e s t i n g  b i r d s ,  h a r b o r  s e a l  pupp ing  a r e a s  
and r i c h  lagoon  e n v i r o nm en t .
Mar ine  Mammals: Tugidak i s  mos t  renowned f o r  i t s  h a r b o r
s e a l- p o p u l a t i o n .  Tug idak  I s l a n d  h a s  h i s t o r i c a l l y  s u p p o r t e d  
one o f  t h e  l a r g e s t  h a r b o r  s e a l  p o p u l a t i o n s  i n  t h e  w o r ld ,  
e s t im a t e d  a t  15,000 t o  20,000 a n im a l s  w i t h  peak  
c o n c e n t r a t i o n s  o f  h a u l e d  o u t  s e a l s  r e a c h i n g  14,000 a t  a 
t im e .  Tug idak  I s l a n d  i s  a l s o  a m a jo r  pupp ing  a r e a  f o r  
h a r b o r  s e a l s  i n  t h e  Gu l f  o f  A l a s k a  w i t h  a n n u a l  p r o d u c t i o n  
once  e s t im a t e d  a t  a h i g h  o f  5,500 p up s .  T h a t  p o p u l a t i o n  i s  
now s u b s t a n t i a l l y  d e p r e s s e d  b u t  r em a in s  one o f  t h e  l a r g e s t  
known. S e a l s  h a u l ,  pup, and m o l t  on b e a c h e s  found a lo n g  t h e  
w e s t  and n o r t h e a s t  s i d e  o f  t h e  i s l a n d  and i n  t h e  v i c i n i t y  o f  
t h e  mouth o f  t h e  l agoon .
Sea o t t e r s  a r e  common in  t h e  n e a r s h o r e  w a t e r s  a round  Tug idak  
I s l a n d .  A pp ro x im a t e ly  400 to  700 s e a  o t t e r s  a r e  found i n  
t h e  v i c i n i t y  o f  Tug idak  I s l a n d ,  w i t h  medium t o  h ig h  
d e n s i t i e s  a l o n g  t h e  s o u t h  s i d e  o f  t h e  i s l a n d ,
B i r d s : The i n t e r s p e r s i o n  o f  many d i f f e r e n t  h a b i t a t  t y p e s  on
Tug idak  I s l a n d  a s s o c i a t e d  w i th  c l i f f  and b l u f f  s h o r e s ;  sand  
and ro cky  b e a c h e s ;  s p i t s ,  b a r s  and  t i d e f l a t s ;  f r e s h w a t e r  
s t r e am s  and l a k e s ;  s a l t w a t e r  m a r sh e s  and l a g o on s ;  v a s t  
e e l g r a s s  b e d s ;  f r e s h w a t e r  w e t l a n d s ;  and  u p l a n d s  a t t r a c t s  
some o f  t h e  g r e a t e s t  d i v e r s i t y  o f  b i r d  l i f e  known t o  n e s t  on 
and v i s i t  any  one i s l a n d  i n  t h e  Gu l f  o f  A la sk a .
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The i s l a n d  s e r v e s  a s  a  v a l u a b l e  s p r i n g  and f a l l  r e s t i n g  and 
f e e d i n g  a r e a  and as  a p r o d u c t i o n  a r e a  f o r  b i r d s  m i g r a t i n g  
from t h e  P a c i f i c  c o a s t  o f  N o r th  Amer ica ,  Because Tug id ak  
I s l a n d  i s  low, t r e e l e s s ,  and f r e e  o f  i n t r o d u c e d  p r e d a t o r s ,  
a l l  b i r d s  n e s t  on t h e  g round  and a r e  p a r t i c u l a r l y  
s u s c e p t i b l e  t o  h a b i t a t  d e s t r u c t i o n ,  p r e d a t i o n ,  and  
t r a m p l i n g .
8 A t  l e a s t  56 s p e c i e s  o f  b i r d s  o c c u r  on Tug idak  I s l a n d .

T h i r t y  e i g h t  s p e c i e s  a r e  known t o  n e s t  t h e r e ,  and  26 o f  
t h e s e  s p e c i e s  a r e  c o n s i d e r e d  common o r  a b u nd an t .

0 W e t land  h a b i t a t s  t h r o u g h o u t  t h e  i s l a n d  p r o v i d e  n e s t i n g
h a b i t a t  f o r  w a t e r f o w l ,  s h o r e b i r d s ,  t u n d r a  swans and 
l o o n s ,  w i t h  w e t l a n d s  h a b i t a t s  a l o n g  t h e  s o u t h  s h o r e
s u p p o r t i n g  n e s t i n g  c o n c e n t r a t i o n s  o f  m a l l a r d s ,  
p i n t a i l s ,  g a d w a l l s ,  g re en-w inged  t e a l  and  w igeon .

0 Snow g e e s e  c o n c e n t r a t e  on t h e  i s l a n d  d u r i n g  s p r i n g
m i g r a t i o n  t o  r e s t  and f e e d .

0 The l a g o on  s u p p o r t s  s p r i n g  and  f a l l  c o n c e n t r a t i o n s  o f
duck s  and  s h o r e b i r d s ,  B la ck  b r a n t  and  w h i t e - f r o n t e d  
g e e a e  a l s o  c o n c e n t r a t e  i n  t h e  l a g o on  i n  t h e  f a l l  t o
r e s t  and f e e d .  The l a g o on  a r e a  p r o v i d e s  w i n t e r  h a b i t a t  
f o r  em pe ro r  g e e s e ,  a s p e c i e s  t h a t  h a s  r e c e n t l y  
e x p e r i e n c e d  a s e r i o u s  p o p u l a t i o n  d e c l i n e .

0 The c o a s t a l  w a t e r s  s u r r o u n d i n g  T ug id ak  I s l a n d  a r e  a
m a jo r  o v e rw i n t e r i n g  a r e a  f o r  w a t e r b i r d s ,  p r i m a r i l y  
s e a d u c k s .
F i v e  s e a b i r d  c o l o n i e s  a r e  documen ted  on Tug idak  I s l a n d ,  
t o t a l l y  n e a r l y  4,000 n e s t i n g  b i r d s .  G laucous-winged  
g u l l s  a r e  t h e  mos t  a b u nd an t  s e a b i r d ,  ‘‘a l l o w e d  by a r c t i c  
t e r n s ,  mew g u l l s ,  and c o rm o r a n t s .

0 Of p a r t i c u l a r  s i g n i f i c a n c e  a r e ' r e c o r d s  o f  s i x  g round
n e s t i n g  b a l d  e a g l e s .  These  b a l d  e a g l e  n e s t s  a r e
l o c a t e d  on b l u f f s  o r  s l i g h t  r i s e s  i n  t h e  t e r r a i n
t h r o u g h o u t  t h e  i s l a n d .

0 P e r e g r i n e  f a l c o n s  a r e  a l s o  r e p o r t e d  t o  n e s t  on t h e
i s l a n d ' s  b l u f f s .

0 S e v e r a l  t h o u s a n d  p t a rm ig a n  n e s t  i n  u p l a n d  a r e a s  o f  t h e
i s l a n d .

F i s h  and S h e l l f i s h : The l a g o on  and n e a r s h o r e  w a t e r s  o f
Tug idak  p r o v i d e  a  p r o d u c t i v e  m a r in e  e n v i r o nm en t  f o r  s e v e r a l  
s p e c i e s  o f  f i s h  and s h e l l f i s h .  The i s l a n d ' s  s t r e am  sy s tem s  
p r o v i d e  h a b i t a t  f o r  anadromous f i s h .



0 The re  a r e  t h r e e  documen ted  sa lmon s t r e a m  sy s t em s  on t h e
i s l a n d  s u p p o r t i n g  chum and/o r  coho sa lmon.

0 The l ag oon  i s  a  p r o d u c t i v e  r e a r i n g  and f e e d i n g  a r e a  f o r
l a r g e  numbers o f  P a c i f i c  h e r r i n g .

0 Known r a z o r  c lam  c o n c e n t r a t i o n s  o c c u r  a l o n g  t h e  b a r s  a t
t h e  mouth o f  t h e  la goon .

0 Based upon f r e q u e n t  o b s e r v a t i o n s  o f  sm a l l  Dungeness
c r a b  c a r a p a c e s  and e x o s k e l e t o n a  washed up  a l o n g  t h e  
l a g o o n ’ s s h o r e s  and  l a r g e  commerc ia l  c a t c h e s  o f  
Dungeness c r a b  d i r e c t l y  o f f s h o r e  o f  t h e  l a g o on ,  t h e  
s h a l l o w  w a t e r s  and l a r g e  e e l g r a s s  b e d s  found  i n  t h e  
l a g oon  a r e  t h o u g h t  t o  p r o v i d e  an  im p o r t a n t  n u r s e r y  
r e a r i n g  a r e a  f o r  Dungeness c r a b .

A r c h a e o l o g i c a l  S i t e s > E i g h t  a r c h a e o l o g i c a l  s i t e s  h ave  b een  
documented on t h e  i s l a n d .  A l th o u g h  l a r g e l y  u n e x p l o r e d ,  t h e y  
a p p e a r  t o  i n d i c a t e  a bund an t  p r e h i s t o r i c  u s e  o f  t h e  i s l a n d ,  
w i t h  a m a j o r i t y  o f  t h e  s i t e s  l o c a t e d  a l o n g  t h e  l a g o o n .



STEVE COWPER, GOVERNOR

400 WILLOUGHBY AVE. 
JUNEAU, ALASKA 59801-1796 
PHONE: (007) 465-2400

Alaska State Senate 
P.O. Box V 
Juneau, Alaska

9981 1
Rc: SB 475 Tugidak Island Critical Habitat Area 
Dear Senator Coghill;
Position: The Department o f Natural Resources is not opposed to the 
protection of critical habitat on Tugidak Island, and recognizes that 
critical habitat values exist there. However, the Department believes 
that legislative designation should follow from the planning process. 
Work on the Kodiak Island area plan is scheduled to begin this 
summer.
Background: The Kcdiak Island. Area plan will include Tugidak
Island. Legislative designation at this time would preclude 
management prerogatives and boundary descriptions arrived at 
through the planning process. Planning team members will include 
representatives from the Department of Fish and Game. Additionally, 
other concerns such as archaeological and oil and gas and other 
resource values will be addressed at that time.
I f  the legislature should decide to pass critical habitat legislation at 
this time, the Department would recommend language which would 
allow for boundary amendment as a result of planning process, as 
well as language which will allow for oil and gas exploration activities.

April 11, 198S

Senator Jack Coghill
Chairman Senate Resources Committee



I appreciate the opportunity to comment on this legislation and am 
- happy to make my staff available to work with the committee as it 

moves through the legislature.
Sincerely,

Judith M. Brad(jj 
^JV Commissioner o f Natural Resources

cc
Committee Members 
Sponsor
Governor’s office
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O F F I C E  O F  T H E  C O M M I S S I O N E R

STEVE COWPER, GOVERNOR

400 WILLOUGHBY AVE. 
JUNEAU, ALASKA 99801-1796 
PHONE: (007) 465-2400

April 11, 198S

Senator Jack Coghill
Chairman Senate Resources Committee
Alaska State Senate
P.O. Box V
Juneau, Alaska

9981 1
Re: SB 475 Tugidak Island Critical Habitat Area 
Dear Senator Coghill;
Position: The Department of Natural Resources is not opposed to the 
protection of critical habitat on Tugidak Island, and recognizes that 
critical habitat values exist there. However, the Department believes 
that legislative designation should follow from the planning process. 
Work on the Kodiak Island area plan is scheduled to begin this 
summer.
Background: The Kodiak Island Area plan will include Tugidak 
Island. Legislative designation at this time would preclude 
management prerogatives and boundary descriptions arrived at 
through the planning process. Planning team members will include 
representatives from the Department of Fish and Game. Additionally, 
other concerns such as archaeological and oil and gas and other 
resource values will be addressed at that time.
If the legislature should decide to pass critical habitat legislation at 
this time, the Department would recommend language which would 
allow for boundary amendment as a result of planning process, as 
well as language which will allow for oil and gas exploration activities.



* » *

I appreciate the opportunity to comment on this legislation and am 
- happy to make my staff available to work with the committee as it 

moves through the legislature.
Sincerely,

/ T . ^
Judith M. Bradyj
Commissioner of Natural Resources 
cc

Committee Members . .
Sponsor ..........
Governor’s office



Date  o f  3  - J * b  5-DAY NOTICE
IN ACCORDANCE WltH UNIFORM RULE 23

FURTHER: F in a n c e  ^ 
**FISCAL NOTE(S) ATTACHED ** V
IN ACCORDANCE WITH AS 24.037033 "
(see  below)
2/16/88 DATE TURNED INTO OFFICE_____________________

Mr. P r e s i d e n t :
_______ R e so u r c e s_________________ Committee c o n s i d e r e d  SB_475______________

S E N A T E  C O M M I T T E E  R E P O R T

F I R S T  C O M M I T T E E  O F  R E F E R R A L

e s t a b l i s h i n g  t h e  Tug id ak  I s l a n d  C r i t i c a l  H a b i t a t  A rea ;  e f d

ILK  r e p l a c e  w i t h  CS tre-S_)_____________ (HT'same t i t l e
"" ~7 []  new t i t l e

[ ] a t t a c h e d  amendment (s) and y
do p a s s  

] do n o t  p a s s  
] no recommenda t ion  
] i n d i v i d u a l  r e commenda t ion s  
] f u r t h e r  r e f e r r a l  t o
] l e t t e r  o f  i n t e n t  a d o p t e d  and a t t a c h e d

* *  C om m i t t e e ^  uj^ a t t a c h e d  o r  [ ] a d o p t e d  f i s c a l  n o t e ( s )
[ U ^ z e r o  [ ] f i s c a l  im pac t

OTHER RECOMMENDATIONS





S E N A T E  C O M M I T T E E  R E P O R T

F U R T H E R

DA T E  T U R N E D  I N T O  O F F I C E

2 / 2 4 / 8 8  
Mr. P r e s i d e n t :

F i n a n c e  C o m m i t t e e  c o n s i d e r e d  SB ^ 6

c r e a t i n g  the s u p p l e m e n t a l  a s s i s t a n c e  fund for R a i l b e l t  c o m m u n i t i e s ;  efd 

a n d  r e c o m m e n d e d

[ ] r e p l a c e  w i t h  ___  C S ____________________________________________ ) [ ] s a m e  t i t l e
[ ] o r  a d o p t  _________ CS ____________________________________________ ) [ ] n e w  t i t l e

[ ] a t t a c h e d  a m e n d m e n t ( s )  a n d

] d o  p a s s

] d o  n o t  p a s s

] n o  r e c o m m e n d a t i o n

] i n d i v i d u a l  r e c o m m e n d a t i o n s

] f u r t h e r  r e f e r r a l  to __________________________________

] l e t t e r  of i n t e n t  a d o p t e d

C o m m i t t e e  [ ] a t t a c h e d  o r  [ ] a d o p t e d  f i s c a l  note(s)
[ ] n e w  [ ] u p d a t e d  o r  [ ] p r e v i o u s

[ ] z e r o  [ ] fis c a l  i m p a c t

M E M B E R S  S I G N I N G  DO P A S S  O T H E R  R E C O M M E N D A T I O N S

\

C h a i r m a n  s i g n a t u r e  a n d  r e c o m m e n d a t i o n
[ ] C o m m i t t e e  B a c k u p  a t t a c h e d
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FIRST COMMITTEE OF REFERRAL
100. 5-DAY NOTICE
TTH UNIFORM RULE 23

Da te  o f  (&/1 
IN ACCORMNQE

FURTHE FINANCE**FISCAL NOTE(S) ATTACHED V 
IN ACCORDANCE WITH AS 24.0F 
(see  below)

DATE TURNED INTO OFFICE2/17/88 
Mr. P re s

C&RA
c r e a t i n g  t h e  s u p p l em e n t a l  a s s i s t a n c e  fund  f o r  R a i l b e l t  c om m un i t i e s ;  e f d

and  recommended
same t i t l e 
new ti tTe-

[y] r e p l a c e  w i t h  CS « ^ a .
[ ] a t t a c h e d  amendment(s) and

no r e commenda t ion
i n d i v i d u a l  r e commenda t ion s

[ ] l e t t e r  o f  i n t e n t  a d o p t e d  and a t t a c h e d
* *  Commit tee  [V] a t t a c h e d  o r  [ ] adopt/ed f i s c a l  n o t e ( s )  

iy] z e r o  [ ] f i s c a l  im pac t
MEMBERS SIGNBf€-WtfA£S / OTHER RECOMMENDATIONS

Chairman s i g n a t u r eA a n d  re commenda t ion
EX] Commit tee  Backup A t t a c h e d



S E N A T E  C O M M I T T E E  R E P O R T

M M

F I R S T  C O M M I T T E E  O F  R E F E R R A L

Date o f  5-DAY NOTICE
IN ACCORDANCE WITH UNIFORM RULE 23

FURTHER:
**FISCAL NOTE(S) ATTACHED **
IN ACCORDANCE WITH AS 24.08.035 
(see below)

2/16/38Mr. P r e s i d e n t :

F in a n c e .

DATE TURNED INTO OFFICE 

Committee c o n s i d e r e d  /^B^476
c r e a t i n g  t h e  s u p p l e m e n t a l  a s s i s t a n c e  fund  f o r  R a l l b e l t  c ommun i t i e s ;  
e f d  /

and recommended:
] r e p l a c e  w i t h CS
] a t t a c h e d  amendment(s) and 
do p a s s  
do n o t  p a s s
no r e com menda t io n  \  '  q J
i n d i v i d u a  1 recommenda : ions
f u r t h e r  r e f e r r a l  t

[] same t i t l e  
[] new t i t l e

l e t t e r  o f  i n t e n t / a d o p t e d  and a t t a c h e d
** Commit tee  [ ] a t t a c h e d  o r  [ ] a d o p te d  f i s c a l  n o t e ( s )  

[ ] z e r o  /  [ ] f i s c a l  impac t
MEMBERS SIGNING/DO PASS OTHER RECOMMENDATIONS

[ ] C o m m i t t e e  B a c k u p  A t t a c h e d
C h a i r m a n  s i g n a t u r e  a n d  r e c o m m e n d a t i o n
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g l a t f f e a  £ § > t a t e  H e g f e l a t u r e
ARLISS STURGULEWSKI, Chairman 
TIM KELLY, Vice Chairman 
RICK HALFORD 
MIKESZYMANSKI 
FREDZHAROFF

R 0. BOX V 
JUNEAU, ALASKA 95811 

(907) 465-4989

S e n a t e
C o m m u n i t y  a n t r  R e g i o n a l  3 f f a u #  C o m m i t t e e

TO: S e n a t e  C & R A  C o m m i t t e e  F e b r u a r y  23, 1988

FROM: S e n a t e  C & R A  S t a f f

RE: SB 476 & 477 - S u p p l e m e n t a l  M u n i c i p a l  A s s i s t a n c e  to
R a i l b e l t  C o m m u n i t i e s .

S B  476 w o u l d  e s t a b l i s h  a s u p p l e m e n t a l  m u n i c i p a l  a s s i s t a n c e  fund 
f o r  R a i l b e l t  c o m m u n i t i e s  as a n  a c c o u n t  w i t h i n  t h e  g e n e r a l  fund.
S B  477 a p p r o p r i a t e s  $ 3 1 , 7 5 2 , 2 0 7  to t h a t  fund f r o m  t h e  e a r n i n g s  of 
t h e  R a i l b e l t  E n e r g y  Fund. D i s t r i b u t i o n  of t h e  s u p p l e m e n t a l  
m u n i c i p a l  f u n d  w o u l d  t a k e  p l a c e  i m m e d i a t e l y  t o  q u a l i f i e d  
c o m m u n i t i e s  w i t h i n  25 m i l e s  o f  the r i g h t  of w a y  o f  t h e  A l a s k a  
R a i l r o a d .  A  c o m m i t t e e  s u b s t i t u t e  w o u l d  e x p a n d  t h e  d e f i n i t i o n  t o  
i n c l u d e  c o m m u n i t i e s  w i t h i n  b o r o u g h s  l o c a t e d  w i t h i n  25 m i l e s  of 
t h e  A l a s k a  R a i l r o a d .

A t t a c h e d  is a m e m o  f r o m  S e n a t o r  H a l f o r d  t h a t  f u r t h e r  e x p l a i n s  t h e  
p r o g r a m  and a l i s t i n g  of t h e  d i s t r i b u t i o n  of funds.



M E M O R A N D U M

o m m i t t e e
TO: S e n a t o r  A r l i s s  S t u r g u l e w s k i ,  C h a i r m a n

S e n a t e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s

FROM: S e n a t o r  R i c k  H a l f o r d ,  C o - C h a i r m a n
S e n a t e  F i n a n c e  C o m m i t t e e

S U B J E C T :  S e n a t e  B i l l s  476 a n d  477 - S u p p l e m e n t a l
M u n i c i p a l  A s s i s t a n c e  t o  R a i l b e l t  C o m m u n i t i e s

I a p p r e c i a t e  t h e  C o m m i t t e e  s c h e d u l i n g  t h e  a b o v e  t w o  p i e c e s  
o f  l e g i s l a t i o n  so p r o m p t l y ,  a n d  o f f e r  t h e  f o l l o w i n g  as 
a d d i t i o n a l  b a c k g r o u n d  on t h e  t w o  bills.

S e n a t e  Bill 4 7 6 : T h i s  e n a b l i n g  l e g i s l a t i o n  e s t a b l i s h e s  a
s u p p l e m e n t a l  m u n i c i p a l  a s s i s t a n c e  f u n d  f o r  R a i l b e l t  c o m m u n i­
t i e s  a n d  a u t h o r i z e s  p a y m e n t s  t o  R a i l b e l t  c o m m u n i t i e s .  A s  
d e f i n e d  in t h e  o r i g i n a l  bill, " R a i l b e l t  c o m m u n i t y "  is a 
m u n i c i p a l i t y  l o c a t e d  w i t h i n  25 m i l e s  o f  t h e  r i g h t - o f - w a y  o f  
t h e  A l a s k a  R a i l r o a d " .

I o f f e r  t h e  a t t a c h e d  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  w h i c h  
a m e n d s  t h i s  d e f i n i t i o n  t o  i n c l u d e  in a d d i t i o n  to  t h e  above, 
a m u n i c i p a l i t y  l o c a t e d  w i t h i n  a b o r o u g h  t h a t  is l o c a t e d  
w i t h i n  25 m i l e s  of  t h e  r i g h t - o f - w a y  of t h e  r a i l r o a d .

S e n a t e  Bi l l  4 7 7 : A p p r o p r i a t e s  $ 3 1 , 7 5 2 , 2 1 5  f o r  p a y m e n t  as
s u p p l e m e n t a l  m u n i c i p a l  a s s i s t a n c e  t o  R a i l b e l t  c o m m u n i t i e s .  
T h i s  a m o u n t  r e f l e c t s  t h e  i n t e r e s t  w h i c h  h a s  b e e n  e a r n e d  on 
t h e  p r i n c i p l e  of t h e  R a i l b e l t  E n e r g y  F u n d  t h r o u g h  D e c e m b e r  
31, 1987.

T h e  D e p a r t m e n t  o f  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  h a s  p r o v i d­
ed  t h e  f o l l o w i n g  d i s t r i b u t i o n  o f  funds. It u t i l i z e s  t h e  
c u r r e n t  m u n i c i p a l  a s s i s t a n c e  formula:

F a i r b a n k s  N o r t h  S t a r  B o r o u g h  3 , 2 8 9 , 7 9 3
F a i r b a n k s  2 , 6 4 0 , 2 0 6
N o r t h  P o l e  127,712
N e n a n a  43,209

Posl Office Box V, Juneau, Alaska 99811 (907) 465-4958 • Posl Office Box 190, Chuglak, Alaska 99567 (907) 694-4958



A n d e r s o n  46, 8 9 7
M a t - S u  2 , 2 2 7 , 7 8 4
H o u s t o n  4 9 , 8 9 7
W a s i l l a  2 8 8 , 2 3 4
P a l m e r  2 3 7 ,143
A n c h o r a g e  . 1 9 , 5 0 7 , 5 4 5
W h i t t i e r  21 , 2 0 2
S e w a r d  1 7 9 ,554
K e n a i  5 3 0 , 6 2 6
S o l d o t n a  3 2 7 , 3 8 0
K e n a i  P e n i n s u l a  B o r o u g h  1 , 8 8 8 , 0 2 9
K a c h e m a k  19,588
H o m e r  2 9 8 , 2 7 0
S e l d o v i a  29 , 1 3 8

T O T A L  3 1 , 7 5 2 , 2 0 7

F o r  y o u r  f u r t h e r  ref e r e n c e ,  I h a v e  a l s o  a t t a c h e d  t h e  d e p a r t­
m e n t ' s  w o r k  s h e e t  i l l u s t r a t i n g  t h e  above.

I a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  d i s c u s s  t h i s  l e g i s l a t i o n  
w i t h  t h e  c o m m i t t e e .

T h a n k  you.
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O f f e r e d :  2 / 2 4 / 8 8  5 - 1 9 9 4 B
R e f e r r e d :  F i n a n c e

O r i g i n a l  s p o n s o r s :  H a l f o r d ,  F a i k s ,
J o s e p h s o n ,  e t  a l .

BY THE COMMUNITY AND
IN THE SENATE REGIONAL AFFAIRS COMMITTEE

CS FOR SENATE BILL NO. 476 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL
... ‘ *;v

Fo r  an Ac t  e n t i t l e d :  "An Act  c r e a t i n g  t h e  s u p p l e m e n t a l  m u n i c i p a l  a s s i s ­
t a n c e  f u n d  f o r  R a i l b e l t  c om m un i t i e s ;  and  p r o v i d i n g  
f o r  an e f f e c t i v e  d a t e . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* S e c t i o n  1. AS 29.60 i s  amended by a d d i n g  a new s e c t i o n  t o  r e a d :

ARTICLE 4A. SUPPLEMENTAL MUNICIPAL ASSISTANCE TO 
RAILBELT COMMUNITIES.

Sec .  29.60.380. SUPPLEMENTAL MUNICIPAL ASSISTANCE TO RAILBELT 
COMMUNITIES. (a) The re  i s  e s t a b l i s h e d  i n  t h e  d e p a r tm e n t  t h e  s u p p l e ­
m en t a l  m u n i c i p a l  a s s i s t a n c e  fu nd  f o r  R a i l b e l t  com mun i t i e s  a s  an a c ­
c o u n t  i n  t h e  g e n e r a l  fu n d .  The fu nd  c o n s i s t s  o f  money a p p r o p r i a t e d  t o  
i t .  Money i n  t h e  fund  s h a l l  be u s e d  t o  make paymen ts  t o  R a i l b e l t  
c om m un i t i e s .

(b) The d e p a r tm e n t  s h a l l  a d o p t  r e g u l a t i o n s  f o r  t h e  d e t e rm i n a t i o n  
o f  e n t i t l e m e n t  t o  paymen ts  f rom  t h e  s u p p l e m e n t a l  m u n i c i p a l  a s s i s t a n c e  
f u n d ,  a p p l i c a t i o n  and  a p p r o v a l  o f  p aym en t s ,  and  a d m i n i s t r a t i o n  o f  
p a y m e n t s .

(c) I n  t h i s  s e c t i o n  " R a i l b e l t  communi ty" means a m u n i c i p a l i t y  
l o c  \ t e d  w i t h i n  25 m i l e s  o f  t h e  r i g h t- o f- w ay  o f  t h e  A la sk a  R a i l r o a d  o r  
a m u n i c i p a l i t y  l o c a t e d  w i t h i n  a b o ro u gh  t h a t  i s  l o c a t e d  w i t h i n  25 
m i l e s  o f  t h e  r i g h t- o f-w ay  o f  t h e  A la sk a  R a i l r o a d .

* Sec .  2. T h i s  Ac t  t a k e s  e f f e c t  im m ed i a t e l y  u n d e r  AS 01.10.070(c)

SB0476b -1- CSSB 476(C&RA)
COMMITTEE COPY
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I n t r o d u c e d :  2 / 16 / 8 8
R e f e r r e d :  F i n a n c e

A
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5-1994A

BY HALFORD, FAIKS, JOSEPHSON, 
COGHILL, KELLY, FAHRENKAMP,

IN THE SENATE KERTTULA AND SZYMANSKI
SENATE BILL NO. 476 

IN THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL
Fo r  an Act e n t i t l e d :  "An Act  c r e a t i n g  t h e  s u p p l e m e n t a l  a s s i s t a n c e  fund  f o r

R a i l b e l t  com mun i t i e s ;  and p r o v i d i n g  f o r  an e f f e c t i v e  
d a t e . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*  S e c t i o n  1. AS 29.60 i s  amended by a d d in g  a new s e c t i o n  t o  r e a d :  

ARTICLE. 4A. SUPPLEMENTAL MUNICIPAL ASSISTANCE TO RAILBELT COMMUNITIES.
Sec .  29.60.380. SUPPLEMENTAL MUNICIPAL ASSISTANCE TO RAILBELT 

COMMUNITIES. (a) The re  i s  e s t a b l i s h e d  i n  t h e  d e p a r tm e n t  t h e  s u p p l e ­
m en t a l  m u n i c i p a l  a s s i s t a n c e  fund  f o r  R a i l b e l t  com mun i t i e s  a s  an a c ­
c o u n t  i n  t h e  g e n e r a l  fu n d .  The fund  c o n s i s t s  o f  money a p p r o p r i a t e d  t o  
i t .  Money i n  t h e  f u n d  s h a l l  be u seo  t o  make paymen ts  t o  R a i l b e l t  
c om m un i t i e s .

(b) The d e p a r tm e n t  s h a l l  a d o p t  r e g u l a t i o n s  f o r  t h e  d e t e rm i n a t i o n  
o f  e n t i t l e m e n t  t o  p aymen ts  f rom  t h e  s u p p l e m e n t a l  m u n i c i p a l  a s s i s t a n c e  
f u nd ,  a p p l i c a t i o n  and  a p p r o v a l  o f  p aym en t s ,  and  a d m i n i s t r a t i o n  o f  
p aymen t s .

(c) I n  t h i s  s e c t i o n  " R a i l b e l t  communi ty" means a m u n i c i p a l i t y  
l o c a t e d  w i t h i n  25 m i l e s  o f  t h e  r i g h t- o f-w ay  o f  t h e  A la sk a  R a i l r o a d .

* Sec .  2. T h i s  Ac t  t a k e s  e f f e c t  im m ed ia t e ly  u n d e r  AS 01.10.070(c)

SB0476a -1- SB 476

COMMITTEE COPY
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