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Original sponsors: Ueliling, K er t tu la
and Szymanski

IN THE SENATE BY THE STATE AFFAIRS COMMITTEE
CS FOR SENATE BILL NO. 442 (State A ffa irs)
IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION 
A BILL

For an Act e n t i t l e d :  "An Act r e la t in g  to the Older Alaskans Commission and
the p ro te c t io n  of e ld e r ly  persons; and e s tab l ish in g  
the o f f ic e  of the long term care ombudsman."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 44.21.230(b) i s  amended to read:

(b) To accomplish i t s  du t ie s ,  the commission may
(1) review, evaluate, and comment upon s t a t e  programs 

concerned with the problems and the needs of o lder Alaskans;
(2) co l le c t  fa c ts  and s t a t i s t i c s ,  and make s tud ie s  of 

conditions and problems p e r ta in in g  to the employment, h ea l th ,  f in an ­
c ia l  s e cu r i ty ,  so c ia l  welfare, and o ther concerns th a t  bear upon the 
well-being of o lder Alaskans;

(3) provide information about public programs th a t would be 
of i n t e r e s t  or b ene f i t  to o lde r Alaskans;

(4) appoint sp ec ia l committees, which may include persons 
who are not members of the commission, to complete necessary s tud ie s ;

(5) promote community education e f f o r t s  regard ing the 
problems and concerns of o lder Alaskans;

(6) con trac t fo r necessary se rv ices ;
(7) consult and cooperate with persons, o rgan iza tions, and 

groups in te re s te d  in  or concerned with programs of a s s is ta n c e  to o lder 
A laskans;

(8) advocate improved programs of b en e f i t  to o lder A las­
kans ; and

O ffe re d : 3 /2 3 /88  ‘  * 5-1820B
R e fe rre d : F inance
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(9) se t  s tandards fo r leve ls  of serv ices fo r o lde r  Alaskans 
fo r  programs administered by the commission; and

(10) adopt regu la tio n s  necessary fo r the adm in is tra t ion  of 
AS 44.21.200 - 44.21.240 and to comply w ith fede ra l law.

* Sec. 2. AS 44.21 i s  amended by adding new sec tions to read:
Sec. 44.21.231. OFFICE OF THE LONG TERM CARE 0M3UDSMAN. (a)

The o f f ic e  of the long term care ombudsman i s  e s tab l ish ed  in  the 
commission.

(b) The ombudsman s h a l l  be h ired  by the commission. A member of 
the commission who has a f in a n c ia l  i n t e r e s t  in  a long term care f a c i l ­
i t y  in  the s ta te ,  or who has any o the r  c o n f l ic t  of i n t e r e s t ,  may not 
p a r t i c ip a t e  in  the h i r in g  of the ombudsman. The ombudsman i s  a
fu ll- tim e po s i t ion  in  the c l a s s i f i e d  se rv ice .

(c) The ombudsman may not have a f in a n c ia l  i n t e r e s t  in  a long 
tern.' care f a c i l i t y  in  the s t a t e .  The commission sh a l l  adopt regu la ­
t ion s to ensure th a t  the ombudsman, and employees and vo lun tee rs of 
the o f f ic e ,  do not have a c o n f l ic t  of in t e r e s t  or an appearance of a 
c o n f l ic t  of i n t e r e s t .

Sec. 44.21.232. DUTIES AND POWERS OF THE LONG TERM CARE OMBUDS­
MAN. (a) The ombudsman sh a l l  in v e s t ig a te  and reso lve a complaint
made by or on behalf of an o lder Alaskan who re s id e s  in  a long term 
care f a c i l i t y  in  the s t a t e  i f  the complaint r e la t e s  to a dec is ion , 
ac tion , or f a i lu r e  to a c t by a provider or a rep re sen ta t iv e  of a
prov ider of long term care se rv ices , or by a pub lic agency or so c ia l  
se rv ices  agency, th a t  may adversely a f fe c t  the hea lth , sa fe ty ,  wel­
fa re , or r ig h ts  of the o lde r  Alaskan.

(b) The ombudsman may in v e s t ig a te  and reso lve a complaint made
by or on behalf of an o ld e r  Alaskan r e la t in g  to the long term care or
r e s id e n t ia l  circumstances of the o lde r Alaskan. Complaints under th i s
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1 subsection may r e la t e  to any issue not covered under (a) of th i s
2 sec tion , including the o lder Alaskan's landlord, sen io r c i t i z e n  hous-
3 ing, a pub lic a s s is tance  program, a public grant program fo r  se rv ices
4 to  o lder Alaskans, public u t i l i t i e s ,  hea l th  care f a c i l i t i e s ,  and
5 h ea l th  care providers.
6 (c) The ombudsman may
7 (1) subpoena w itnesses, compel t h e i r  attendance, requ ire
8 the production of evidence, adm inister oaths, and examine any person
9 under oath in  connection with a complaint described under (a) of th i s

10 sec tion ; the powers described in  t h i s  paragraph sh a l l  be enforced by
11 the super io r court;
12 (2) pursue adm in is tra t iv e , lega l, or o ther appropria te
13 remedies on behalf of an o lder Alaskan who res ides in  a long term care
14 f a c i l i t y  in  the s ta te .
15 Sec. 44.21.233. TRAINING AND CERTIFICATION OF STAFF. (a) The
16 ombudsman sh a l l  provide fo r the t r a in in g  and c e r t i f i c a t i o n  of o f f ic e
17 s t a f f ,  including vo lun teers and o ther rep re sen ta t iv e s  of the o f f ic e .
18 Training must include in s t ru c t io n  in  federa l, s ta te ,  and loca l laws
19 and p o l ic ie s  r e la t in g  to long term care f a c i l i t i e s  in  the s ta te ,  and
20 in  in v e s t ig a t iv e  techniques. The ombudsman may requ ire  o ther appro-
21 p r ia te  t ra in in g .  The ombudsman may d ece r t i fy  a person under th i s
22 sec t ion  for good cause in  accordance with regu la tions adopted by the
23 commission.
24 (b) An employee, vo lun teer, or other rep re sen ta t iv e  of the
25 o f f ic e  may not in v e s t ig a te  a complaint under AS 44.21.232 unless
26 c e r t i f i e d  as having completed t ra in in g  under th i s  sec t ion  and approved
27 by the ombudsman as q u a l i f ie d  to in v e s t ig a te  the complaint.
28 Sec. 44.21.234. ACCESS TO LONG TERM CARE FACILITIES, OLDER
29 ALASKANS, AND RECORDS. (a) A person may not deny access to a long
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1 term care f a c i l i t y  or to an o lde r  Alaskan by the ombudsman o r an
2 employee, volun teer, or o th e r  re p re s en ta t iv e  of the o ff ic e .
3 (b) Notwithstanding the p rov is ions of AS 44.21.232(c)(1), the
4 ombudsman may ob ta in  medical or o ther records of an o lder Alaskan who
5 re s ide s  in  a long term care f a c i l i t y  in  the s t a t e  only with the con-
6 sent of the o lder Alaskan o r the o lder Alaskan's lega l guardian or, i f
7 the o lde r Alaskan i s  unable or incompetent to consent and does not
8 have a lega l guardian, only w ith a court order.
9 Sec. 44.21.235. CONFIDENTIALITY. (a) Records obtained or

10 maintained by the ombudsman are con f id en t ia l ,  are not sub jec t to
11 in spec t ion  or copying under AS 09.25.110 - 09.25.120 and, except as
12 provided in  (b) of th i s  sec t ion , may be d isc lo sed  only a t the dis-
13 c re t io n  of the ombudsman.
14 (b) The id e n t i ty  of a complainant or an o lder Alaskan on whose
15 behalf a complaint i s  made may not be d isc lo sed  without the consent of
16 the id e n t i f i e d  person or the person 's lega l guardian, unless requ ired
17 by court order.
18 Sec. 44.21.236. IMMUNITY FROM LIABILITY. (a) A person who, in
19 good f a i th ,  makes a complaint described in  AS 44.21.232 is  immune from
20 c iv i l  or crim inal l i a b i l i t y  th a t  might otherwise ex is t  fo r making the
21 complaint.
22 (b) The ombudsman, or an employee, vo lun tee r, or o ther represen-
23 ta t iv e  of the o f f ic e ,  is  immune from c i v i l  or crim inal l i a b i l i t y  for
24 the good f a i t h  performance of o f f i c i a l  d u t ie s .
25 Sec. 44.21.237. INTERFERENCE WITH THE LONG TERM CARE OMBUDSMAN
26 AND RETALIATION PROHIBITED. (a) A person may not in te n t io n a l ly
27 in t e r f e r e  with the ombudsman, or an employee, vo lun teer, or represen-
28 ta t iv e  of the o f f ic e ,  in  the performance of o f f i c i a l  du t ie s  under
29 AS 44.21.232.
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(b) I f  a person makes a good f a i t h  complaint described in 
AS 44.21.232, an employer or superv iso r of the person, or a pub lic  or 
p r iv a te  agency or e n t i ty  th a t  provides b en e f i ts ,  se rv ices, or housing 
to the person, may not d ischarge, demote, t r a n s fe r ,  reduce the pay or 
b en e f i ts  or work p r iv i le g e s  of, prepare a negative work performance 
eva lua tion  of, deny or withhold b en e f i ts  or se rv ice s ,  ev ic t ,  or take 
o the r  detr imenta l ac tion  aga inst iv.c person because of the complaint. 
The person making the complain* .̂y bring a c iv i l  ac tion  f  vr compensa­
to ry  and punitive damages aga in s t an employer, superv isor, agency, or 
e n t i ty  th a t v io la te s  th i s  subsec tion . In the c iv i l  ac t ion  the re  i s  a 
rebu t tab le  presumption th a t  the de tr im en ta l ac tion  was r e ta l i a t o r y  i f  
i t  was taken w ith in 90 days a f t e r  the complaint was made.

(c) A person who v io la te s  t h i s  sec t ion  i s  g u i l ty  of a c la ss  B 
misdemeanor.

Sec. 44.21.238. LEGAL COUNSEL FOR THE LONG TERM CARE OMBUDSMAN. 
The a tto rney genernl s h a l l  provide lega l advice and rep re sen ta t io n  in  
connection with any matte r r e l a t i n g  to the powers, du tie s ,  and opera­
t io n  of the o ff ice ,  and in  any leg a l ac t io n  brought aga ins t the om­
budsman or an employee, vo lun tee r, or o ther rep re sen ta t iv e  of the 
o f f ic e .  I f  the a tto rney  general cannot provide lega l  advice or re p re ­
sen ta t io n  because of a c o n f l ic t  of i n t e r e s t ,  the ombudsman may employ 
p r iv a te  lega l counsel.

Sec. 44.21.239. COOPERATIVE AGREEMENTS. The commission sh a l l  
en te r  in to  cooperative agreements concerning the opera tions of the 
o f f ic e ,  including pro toco ls fo r  in v e s t ig a t io n s ,  with s t a t e  and loca l 
agencies th a t have j u r i s d i c t i o n  over long term care f a c i l i t i e s  or over 
the abuse and neglect of o lder Alaskans.

* Sec. 3. AS 44.21.240 i s  amended to  read:
Sec. 44.21.240. DEFINITIONS. In AS 44.21.200 - 44.21.240,
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H i "commission" means the Older Alaskans Commission^
(2) "long term care f a c i l i t y "  means a f o s te r  home or o ther

r e s id e n t i a l  f a c i l i t y  fo r  dependent adu lts  th a t  i s  required to be
l icen sed  under AS 47.35 and a nursing home as defined in AS 08.70.180;

(3) "o f f ic e "  means the o f f ic e  of the long term care ombuds-
man;

(4) "o ld e r  Alaskan" means a re s id en t who i s  60 years of age
o r o lder;

(5) "ombudsman" means the long term care ombudsman h ired
under AS 44.21.,231;

(6) "sen io r  c i t i z e n  housing" has the meaning given in
AS 44.47.620(e).

* Sec. 4. AS 47.24.010 i s  amended by adding a new subsection to read:
(h) I f  a person makes a good f a i t h  repo r t of harm under th i s

sec t ion , an employer or superv iso r of the person, or a pub lic  or
p r iv a te  agency or e n t i ty  th a t  provides b en e f i ts ,  se rv ices, or housing 
to  the person, may not d ischarge, demote, t r a n s fe r ,  reduce the pay or 
b en e f i ts  or work p r iv i le g e s  of. prepare a negative work performance
eva lua tion  of, deny or withhold b en e f i ts  or se rv ice s ,  ev ic t ,  or take 
o the r  de tr im en ta l ac t io n  aga in s t the person because of the repo r t.  
The person making the repo r t  may bring a c i v i l  a c t io n  fo r compensatory 
and pun it ive  damages aga ins t an employer, superv isor, agency, or 
e n t i ty  th a t  v io la te s  th i s  subsection . In the c i v i l  a c t io n  there i s  a 
reb u t ta b le  presumption th a t  the de tr im en ta l ac t io n  was r e t a l i a t o r y  i f  
i t  was taken w ith in  90 days a f t e r  the repo r t  of harm was made.
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REQUEST:_____________________

S T A T E  O F  A L A S K A

19S8 L E G I S L A T I V E  SESS IO N

BELL VERSION:

PUBLISH DATE:

SB 442

F I S C A L  N O T E

Revision Date:______________________
Title: Act to  p ro te c t  e ld e r ly  and

Agency Affected: Adm in is tra t ion

e s t a b l i s h in g  o f f i c e  of o ld e r  Alaskans ombudsman 
Sponsor: Uehling, K e r t tu la ,  Szymanski 
Requestor:

BRU : _ n id p r  Alaskans Commissioni

Components

EX PEN D ITU RES/REV EN U ES: (Thousands of Dollars)
OPERATING ^ y FY 88 FY 89 FY 90 FY 91 . FY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

\ 49 .0 49 .0 59.4 59.4 59 .4
. V  . 1 .0 5 .0 5 .0 5 .0 O .u

\ 7 .0 10.7 10.7 10.7 i o .  y
\ 1 .5 3 .0 3/0 3 .0 3 .0

\ \

\
TOTAL OPERATING ^ . 5  | 67.7 78.1 78.1 78.1

CAPITAL b
1 o ' -0- -0- -0- -0-

\
REVENUE -o- 1\  -0- -0- -0- -0-

FUN D IN G : (Thousands of Dollars) \
GENERALFUND 40. 1 <-n O 00 / 58.6 58.6 58 .6
FEDERAL FUNDS 13.4 16.9 \ 19.5 • 19.5 19.5
OTHER _n_ \
TOTAL 53.5 57.7 \ 7 b . l 78. i 78 .1

P O S IT IO N S :
•

\
FULLTIME 1 .0 1 .0 i . o \ 1 .0 1 .0
PART-TIME \
TEMPORARY \

ANALYSIS : (Attach a separate page if necessary)
Persona l Serv ices . The Ombudsman s a la ry  would in c re a se  by 

when moved from c l a s s i f i e d  s e rv ic e  to appoin ted s t a tu s .
Supplies L ine . Includes su pp l ie s  f o r  vo lu n te e rs .

100 per year

Prepared b y : 
Division : _

C o n n ie  J .  S ip e
Older Alaskans Commissio

Approved by Commissioner:Adm in is tra t ionA g en c y :____
Distribution (bypreparer) 

Legislative Finance 
Legislative Sponsor 
Requestor
Office o f Management and Budget 
Impacted Agency(ies)

Phone 
D a te :

D a te :

-465--.32.50

innu I'.CO :

page. of



Position Title

Time Stains
FT

P a ra le g a l A s s is ta n t  I
tSiiiir Mn it pi 5 

12

No. of Positions
1

Hangc/Slc î

Locution
Anchorage

Uarg. Unit
GGU

Lilcclion District

Type o f  expenditure Amount

1 2 3

Salary 3 6 . 1

'  < '  - 

>' V  ' • .

Benefit* 1 2 . 6
Premium Pay - 0 -
Other - 0 -

Total Personal Services 4 8 . 7
Travel 1 . 0
Contractual 2 . 0
Commodities . 5
t-.qiiipmeiil
Other

Total Cost

I:nniliit); Source for Total. Cost
Federal Receipts 1002
O. P. Malrli 1002
General Fund 100-1
C!l: Program Receipts 1005
Other

JL L iL

.39.2

Justification
I f  SB 442 passes , the e x is t in g  sen io r  ombudsman- 
program w ith in  the Older Alaskans Commission w i l l  be 
given a broader mandate to pursue formal remedies on 
beha lf  of aggrieved sen io r s  in  nu rs ing  homes and othei 
ad u l t  care r e s i d e n t i a l  f a c i l i t i e s .  The Ombudsman's 
o f f i c e  w i l l  a lso  be empowered to  t r a i n  and main ta in  
a pool of vo lun tee r  and r e p re s e n ta t iv e s  to go in to  
the f a c i l i t i e s ,  in  every community where a f a c i l i t y  
e x i s t s .  The Ombudsman w i l l  need to continue p resen t 
e f f o r t s  to  c o l l e c t  and main ta in  a uniform s ta te  da ta  
base on s e n io r  complaints. These new and con tinu ing 
r e s p o n s i b i l i t i e s  req u ire  t h a t  the ombudsman have an 
a s s i s t a n t  to  help process and in v e s t ig a te  complaints, 
coord ina te  the t r a in in g  and d a i ly  management of the 
vo lun tee rs ,  and a s s i s t  in  the p re p a ra t io n  of l e g a l  
documents needed fo r  any formal a c t io n s  which the 
ombudsman may be compelled to b r ing  on beha lf  of 
r e s id e n ts .

R e q u e s t  F o r  

N e w  P o s i t i o n

Agency

13RU
Component

.Administration.

Older Alaskans Commission

V

l

F Y  8 9

Pttp.C 1  o f  1
Revised Dale



Box C
Juneau, Alaska 99811-0209 

907/465-3250

POSITION PAPER
CSSB 442 (State Affairs)

ESTABLISHING THE OFFICE OF THE LONG-TERM CARE OMBUDSMAN
The Older Ala sk an  C ommission strongly supports the passage of 
CSSB 442, as it will enable Alaska to mee t new m a n d a t o r y  
r equirements for receipt of federal funds u nd er  the Older 
Americans Act of 1987.

F EDERAL FUNDING REQUI RE MEN TS  M E T  B X  C S S S  M 2  
The Older Alaskans C ommission receives just over four m i l l i o n  
dollars in federal funds under Titles III and IV of the Older 
A me ricans Act. These federal dollars, plus three m i l l i o n  in 
State General Funds, provide crucial home and c o mm un ity-based 
care services to over 19,000 senior citizens in Alaska.

In o rder to receive the Older Americans Funds, the State, 
through the Commission, must have in place an approved State 
P la n w h ic h  provides assurances that A laska meets all 
r equirements in the Older Americans A c t . A l a s k a 's next State 
P la n is due in August 1988, and must show co mp li a n c e — or good 
faith efforts to c o m p l y — with the 1987 federal changes.

The primary changes in the 1987 r eauthorization of the Older 
Americans Act w h i c h  would require state legislative actio n 
are all related to the long-term care o mb udsman programs run 
by the s t a t e s .

A l t ho ug h  the Older Americans Act has m a n da te d for n e a r l y  a 
decade that each state office on aging must operate an 
o mb udsman program for the investigation of complaints ma de  by 
nursing home residents, the 1987 federal statute requires 
oa ch  state government to put more "teeth" into its ombudsman 
p r o g r a m .

Specifically, in the 1987 Older Americans Act, Congress 
d eclared that e very state L on g-Term Care (LTC) Ombudsman 
p rogr am  must meet these minimum criteria:

a. "independence" of the LTC Ombudsman Office;
b. legal authority for the LTC Ombudsman to bring 

administrative or legal actions on behalf of 
c o m p l a i n a n t s ;

c. legal guarantee of Ombudsman access to LTC 
facilities, residents, and residents' records;



P O S I T I O N  P A P E R  B Y  T HE O L D E R  A L A S KA NS  C O M M I S S I O N  
C S S B  442 (State Affairs) Pa ge  2

n *
d. legal g ua rantee of c o n f i d e n t i a l i t y  for the 

r ecords of the L T C  Ombudsman;
e. i m m u ni ty  from civil and cri m in al  l i a b i li ty  for 

persons who  c o m p la in  o r  re port to t h e  Ombudsman;
f. legal p r o h i b i t i o n  and sanctions agai ns t i nt er f e r e n c e  

w i t h  the w o r k  of the. L T C  Ombudsman; and
g. legal proh ib it io ns  and sanctions to p r ev e nt  

"retaliation" agai ns t com pl ai na nt s o r  reporters to 
the O m b u d s m a n  ("whistle-blower protection").

C SS B 442 (State Affairs) wi ll  b r i n g  A l a sk a' s L o n g - T e r m  Care 
O mb ud s m a n  p r o g r a m  into c om pl i a n c e  w i t h  these n e w  1987 federal 
requirements, b y  p r o v i d i n g  re q ui si te  s t a t u t o r y  a u t h or it y to 
implement C o n g r es si on al  intent.

CS SB  442 also grants r e g u l a t i o n - m a k i n g  a u t h o r i t y  to the O l d e r  
A la sk an s Commission, w h i c h  will enable the OAC's LTC 
O m b u d sm a n to c o m p l y  w i t h  several o t h e r  less s ig nificant 
technical changes in t he 1987 federal act.

C SS B 442 not on l y strengthens an d expands Ala sk a' s senior 
o m b u d sm a n program, but it is also the first specific 
s ta tu to ry  f ou nd at i on  for the program. T o  date, the senior 
o m b u d s m a n  p r o g r a m  in A la sk a has o p e r a t e d  w i t h o u t  a ny state 
s ta tutory powers and  the senior o m b u d s m a n  h a n d l e d  compl ai nt s  
based solely o n  the p o w e r  of persuasion.

B E N E FI TS  I Q  SENIORS. I N  L O N G - T E R M  C A R E  FACILI TI E S 
This b i l l  offers m a j o r  new p ro te ct io ns  to r e si dents of 
n u rs in g homes, adult resid en t ia l homes, an d a dult foster 
homes in Alaska. The L o n g - T e r m  Care O m b u d s m a n  will be 
em p ow er ed  to act as a p ersonal a dvocate for t hese de pe nd en t  
senior citizens, a service not n o w  a va i la bl e from any 
federal, state, or local agency.

Families of L T C  residents will hav e additio n al  as su rance of 
q u a li ty  care, and of an e f f e c ti ve  m e c h a n i s m  for c u r in g 
individual grievances, t h r o u g h  the O ffice of t he LTC 
Ombudsman. T r a i n e d  and c e r t i f ie d local v o l u n t e e r  om bu d s m a n  
will b e  a v i s i b l e  p r e s en c e in e a c h  n u r s i n g  or b oa rd i n g  home, 
a va ilable on a r e g ul ar  and frequent basis to c o n c er n ed  
residents or families.

A  v a l u a b l e  "extra" in CS SB  442 is the e x t e n s i o n  of p r o t e c t i o n  
against r e t a l i a t i o n  to any p e r s o n  who c om plains about or 
reports a n y  t y p e  of e l d e r  abuse, w h e t h e r  o r  n ot in a LTC 
facility, u n d e r  AS 47.24.010. The Co m mi s s i o n  applauds this 
e n ha nc em en t  to Ala s ka 's  El d er  A bu se  Law.

ST AF FI NG  Q E  T H E  A L A S K A  L Q N G - TE RM  .CARE QMB.UE.SMAN Q E E I Q E  
The O l d e r  Alas ka ns  O m b u ds ma n p r og ra m now consists of one 
staffer, o p e r a t i n g  out of Anchorage. He operates w i tn ou t 
c lerical or a dm in i s t r a t i v e  support, e x c e p t  for central 
a d m i n i s t r a t i o n  from the J u ne au  office. B e c au se  of the
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limited staff and travel funds, he does not visit long-term 
care facilities except when he receives a phone complaint.
The Older Alaskans Commission believes that the LTC Ombuds­
man needs an assistant if he is to maintain his current 
caseload of senior complaint-handling and also recruit, train 
and supervise volunteers in every community where there is a 
long-term care facility.

Unfortunately, the 198'/ Congress, while it passed the 
amendments which require a much more active and formal role 
for the LTC Ombudsman, did not appropriate new federal funds 
to the states for carrying out this new advocacy mission. 
States are expected to use either state funds or other Older 
American Act federal funds for the expanded Ombudsman 
program. Because the Commission's FY 89 budget is at 
maintenance level, the Commission felt it was more 
appropriate to seek new state general funds for this program 
rather than to reduce the FY 89 grants budgets for senior 
meals, transportation, or in-home care services.

If the bill is passed without the fiscal note, the LTC 
Ombudsman Office will attempt to meet the spirit of the new 
federal mandate, but will need to restrain its actual 
activities in keeping with its present staff of one.
This would probably mean that it could take up to five years 
before the Ombudsman could develop training procedures and 
actually achieve trained volunteer corps in all communities 
with LTC facilities. Whether one person could ever 
adequately supervise that many volunteers is problematic.

If this bill passes without any additional funding, the 
Commission will probably need, in another year in the near 
future, to seek a position and funds again, or to divert 
funding from other grant programs.

C O N C L U S I O N
The Older Alaskans Commission strongly supports CSSB 442 
(State Affairs), whether or not the fiscal note passes with 
it this year. The Commission, and the State, must comply 
with these new federal requirements to keep federal funding 
from the Older Americans Act. More importantly, senior 
Alaskans in long-term care facilities deserve the same 
protection and advocacy services as will now be available 
throughout the nation. This bill is a great service to 
everyone concerned about quality long-term care.

APPROVED BY: /  g v t a , - REVIEWED B X y

^ 7  _ A
Dove M. 4(ull, Chair -^rJohn M./Andrews, Cbmirfissioner
Legislative Committee 1 pepartn^nt of Administration
Older Alaskans Commission ^  ^  /
Date: Date: / T ? Y
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SB 442
ESTABLISHING THE OFFICE OF THE OLDER A L A SK AN  OMBUDSMAN

The Older A l a sk an  Commission strongly supports t he passage of 
SB 442, a lthough the Commi ss i on  offers several amendments to 
e nhance the protections offer ed  to older Alaskans by this 
bill.

B ac kg ro un d o f  the bill: The federal Older Am er icans A c t  of 
1965 (O A A c t ) has m andated for near ly  a decade that each 
state office on aging, as a condition to receipt of federal 
funds for senior services, mu st  establish and operate an 
o mb udsman prog r am  for the investigation and re s ol u t i o n  of 
c omplaints made b y  or on behalf of older individuals r esiding 
in long-term care facilities, such as nursi ng  homes.

The Older Alaskans C o mm is si on  (OAC), as the d es ig n a t e d  state 
agency, has operated such a program, staffed b y  o ne person, 
w ho is now known as the Senior Ombudsman.

SB 442 will b ring Alaska's senior om bu dsman p r o gr am  into 
c ompliance w i t h  new requirements u nder the N o v e mb e r 29, 1987 
amendments to the Older Americans Act, Public L a w  100— 175. 
Federal law now mandates that each State agen cy  be able to 
p rovide certain legal guarantees as part of its om bu ds ma n 
program, such as "whistle-blower protection" and 
c onfid en ti al it y  of client records. The ne w federal law seeks 
state au th ority for the ombudsman to b ri ng  legal a ct io n  on 
behalf of individuals. Thus, it is clear that the ombudsman 
is now  to be considered a personal advoacate for the nursing 
home resident, a service not n ow d up li ca t ed  b y  a n y  federal, 
state, or local agency.

SB 442 is the first specific statutory foundation for 
Alaska's senior o mb udsman program, w hi ch  was p r ev io us ly  
o pe ra t e d  under the general authority of AS 44.21.230(a)(7), 
w hi ch  empowers the Older Alaskans Commiss i on  to 
" a d m i n i s t e r , ... federal programs as pro vi de d u n d e r ...(Older 
Americans Act), as amended..."

To date, the senior ombudsman program.in Alaska has been 
operating without any state statutory powers. The Senior 
Ombudsman handles complaints based solely on the power of
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persuasjon. There presently exists no protection or remedy 
for an employee of a nursing home who might be disciplined 
for having made a complaint to the Ombudsman on behalf of a 
resident, nor any administrative or legal enforcement if the 
Ombudsman should be denied access to a resident or to 
pertinent patient records. SB 442 will cure these deficits, 
which is in keeping with the intent of the new federal law.

IMPACTS OF THE BILL: In summary, the major impacts of this 
proposed legislation are that it:

1. Establishes Re gu l a t o r y  Aut ho ri ty  f o r  t h s  older 
Alaskans. Commission.

2. Establishes an Independent Office p f  t h e  Older 
Alaskans Ombudsman,, with s tatuto ry  duties a n d  powers 
t o  protect older Alaskans, re siding i n  nursing homes.

3. Creates a c o r p s  o f  V o l u nt ee r  O m b u ds me n available t o  
older Alaskans i n  e very community.,.

4. G u a r a n t ee s. Omb u d sman Access t o  nursing, h o m e  clients 
a n d  records..

5. Guarantees Co nf id e n t i a lity o f  O mb u d s m a n  Records.

6. Grants Immunity and Protection against Retaliation 
f a r  Go od  Fait h  Reports, t o  O mb u dsman o r  t o  Divi si on  o f  
Family a n d  Youth Servi ces.,.

The Older Alaskans Commission supports the bill as proposed, 
but believes it can even more effectively serve older 
Alaskans if amendments were made to broaden the scope of the 
Ombudsman's duties to include other types of "long-term care 
facilities," in addition to just nursing homes, such as adult 
residential care facilities and adult foster homes. Such 
amendments would be in keeping with the intent of the 1987 
federal legislation which refers to the long-term care 
ombudsman program as including any skilled nursing facility, 
any intermediate care facility, and any other similar adult 
care home.(Sec. 302, Pub. Law 100— 175.)

The Commission also proposes an amendment to allow the 
Ombudsman to continue some of the informal complaint 
investigation and resolution which he now performs for 
seniors in other Lreas closely related to the senior's 
ability to live as independently as possible. For instance, 
the Ombudsman should be able, as time and staff allow, to 
assist with seniors' housing, utility, or health care 
problems.

The Commission's suggested amendments are included, after the 
detailed bill analysis.
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DETAILED ANALYSIS OF BILL:

1. Establishes Regulat.oxy. Authority f o r  the. Ci d e r  Alaskans 
Commission. Section 1 of the bill grants r e gu lation-making 
au th ority to the Older Alaskans Commission as n e cessary to 
admin i st er  the chapter, AS 44.21, and to comp ly  w i t h  federal 
law. This authority will allow the C ommission to meet m a n y  
of the new federal Ombudsman program requirements t h ro ug h  the 
p r o m u l g a t i o n  of regulations consistent wi th  federal law and 
the n ew portions of AS 44.21 contained in this bill.

2. Establishes a n  jjid^jads.ELt Office & £  the C l d s r  Alaskans 
Ombudsman, with statutory duties and powers... Section 2 of the 
bill adds new sections to AS 44.21 to establish, as r equired 
b y  the 1987 Older Americans Act, an "Office of the State 
L o n g - Te r m Care Ombudsman," titled in SB 442 as "Office of the 
Older Alaskans O m b u d s m a n . "

Sec. 44.21.232 enumerates the powers and duties of the 
Ombudsman, which include the duty to investigate and resolve 
complaints m ad e by or o n  behalf of older Alas ka n nur si ng  home 
residents, about an "administrative action" wh ic h m a y  
ad versely affect the health, safety, welfare, or rights of 
the ol de r Alaskan.

The o m b u d s m a n  is given p ower to issue administrative 
subpoenas, require testimony and produc ti on  of evidence u nd er  
oath, and seek enforcement of these powers in the superior 
court. The ombudsman is empowered to pursue administrative, 
legal, or other remedies on behalf of an older A l a sk an  
r e s id in g in a nursing home in this state. (This authority is 
one of the specific requirements of the 1987 Older Americans 
Act.)

3. Creates a  corps o l  v o l u n teers available to. a l d e r  Alaskans 
in e ve ry  community. Sec. 44.21.233 requires the o m b u ds m an  to 
train and certify staff, volunteers, and representatives of 
the office. Mini mu m training requirements are listed.

The o m b u d s m a n  does not no w have any employees, volunteers, or 
o t he r representatives. As a consequence, although the 
O mb ud s m a n  does some ci rc uit-riding visits to nurs in g  homes 
and ot h er  facilities around the state, he is not a visi bl e 
p resence in the facilities w ho w ou ld  be frequently available 
to residents if they have concerns or complaints. Also, a 
r esident afrai d of complaining has no assurance that anyone 
will be o n  ha nd  locally to intercede if the resident felt 
that r e ta l ia ti on  o ccurred as a result of having co m pl ai ne d to 
the ombudsman.

SB 442 will authorize the ombudsman to deputize selected 
volunteers, after training and certification, to be available 
o n  a frequent basis to residents of a facility. Numerous
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other states have already instituted a volunteer ombudsman 
program, so training materials and program guidelines are 
readily available for the start up of such a plan in Alaska.

4. Guarantees Ombudsman as.c.aaa nursing hsme sJLients. a n d  
records. Sec. 44.21.234 guarantees that the ombudsman shall 
have access to any nursing home and to any nursing home 
resident.

5. Guarantees Confidentiality q± Ombudsman Records.
Sec. 44.21.235 provides that records obtained or maintained 
by the ombudsman are confidential, not subject to disclosure 
under the- public records law.

5. Grants immunity a n d  P rot eat i on agains.t Re taliation l o r  
Good Faith Reports t o  Ombudsman o r  t o  Di vision o f  f a m ily a n d  
Youth Services. Sec. 44.21.236 provides immunity from both 
civil and criminal liability for a good faith complainant to 
the ombudsman, and for the ombudsman, volunteers and 
representatives of the office for the good faith performance 
of official duties. (This is a specific requirement of the 
1987 Older Americans Act.)

Sec. 44.21.237 makes it a class B misdemeanor to 
intentionally interfere with the ombudsman or a volunteer or 
representative of the office in their performance of official 
duties. It is also made a class B misdemeanor for the 
employer or supervisor of a person who makes a good faith 
complaint to the office to in any way "retaliate" against the 
complainant. (Required by 1987 Older Americans Act.)

The complainant is also given a civil cause of action for 
retaliation, and may seek both compensatory and punitive 
damages. The section creates a rebuttable presumption that 
any detrimental action taken against a complainant within 90 
days of the complaint is retaliatory. (Required by 1987 
Older Americans Act.)

Section 4 amends the Protection of the Elderly Act,
AS 47.24., to prohibit an employer or supervisor of a person
who makes a good faith report of harm under 47.24.110 from
taking any retaliatory action against the reporter. The
person who made the report of harm is given a civil cause of
action for compensatory and punitive damages for such 
retaliation, and a rebuttable presumption about the 
retaliation is created.
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PROPOSED AMENDMENTS;

Page 2, Sec. 2, amend to read;
"Sec 44.21.231. OFFICE OF THE O LD ER  ALASKANS OMBUDSMAN
(a) The office of the older Alaskans om b udsman is 

e st ablished in the commission.
(b) The ombudsman shall be ap pointed by the commission, 

[FOR A T E R M  OF FOUR YEARS A N D  M A Y  BE REAPPOINTED] a n d  shall 
be in the classified service. A  member of the commission who 
has a financial interest in a nurs in g home.*, adult residential 
f a c i l i t y , o r  adult foster home, in the state, o r  who has any 
ot he r c o n f l i c t  of interest, may not p ar ti ci pa te  in the 
appointment of the ombudsman. The o m b u ds ma n is a full-time 
position, w i t h  compensation and conditions of employment 
de te rm i n e d  b y  the commission. For bud ge ta ry  and 
adminis tr at iv e putpcses.,. the. ombudsman reports t o  t h e  
executive director, e f  t h e  commission..

(c) The ombudsman may not have a financial interest in 
a nursi ng  home*, a d u l t  r e siden t i a l  facility.,., o r  a d u lt foster 
in t he state. The commis si on  shall adopt regulations to 
assure that the ombudsman, and employees and volunteers of 
the office, do not have a conflict of interest or an 
appearance of a conflict of interest.

(d) The commission shall enter into, cooperative 
agreements r e g a r d ing t h o  ope rat ions o f  t h e  .office o f  t h e  
ombudsman., w h i c h agreeme nt s shall include, iny-estigatiy.e 
p r o t o c o l s w i t h  other state and l o c a l  agencies, w hi ch  h a v e  
jurisdiction o v er, nursing h omes^ adult, residential 
facilities, adult foster homes... o r  t h e  a b u s e o r  n eg le ct  o f  
o l d e r  Alaskans..."

Page 2, line 23, amend to read; "...behalf of an older 
A l a sk an  who resides in a nursing home*. adult residential 
facility, o r  a d ult, f o ster h o m e  in the s t a t e . .."

Page 3, line 4, amend to read; "...remedies o n  behalf of an 
o lder A l a s k a n  who resides in a nursing home*, adult 
r e si de nt i al  f a c i l i t y , o r  a d u l t  foster h o m e  in the s t a t e . "

Page 3, after line 5, insert new subsection to read;
(6) The ombudsman may investigate and resolve a 

co mp la in t made by or on behalf of an ol de r Alaskan about any 
issue related to the long-term care o r  residential situation 
of the older Alaskan, including but not limit ed  to complaints 
r eg ar di ng  the older Alaskan's landlord, a senior citizens 
hou si ng  facility, a public assistance program, a public 
grants p r o g r a m  for services to older Alaskans, public 
utilities, health care facilities, or health care providers. 
The p o we rs  of the ombudsman described u n d e r  (b) of this 
section do not apply to this subsection.
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Page 3, line 10, amend to read: "...local laws and policies
re la ti ng  to nursing homes*, adult residential facilities * a n d  
adult fos.ter. homes, in the s t a t e , ..."

Page 3, lines 17— 23, amend to read:
"Sec. 44.21.234. OMBUDSMAN'S ACCESS TO [NURSING HOMES] 

OT.DER AT.ASKANS A N D  PATIENT RECORDS. (a) A  p e r s o n  may  not 
d e n y  access to a nursing home*, adult residential facility, 
or adult foster h o m e , or to an older Alaskan by the ombudsman 
or an employee, volunteer, or other representative of the 
office.

(b) N ot wi th st an d in g the provisions of AS 
44.21.232(b)(1), the ombudsman may obtai n  medical or other 
records of an older A l a s ka n who resides in a nursing home*. 
adult r e s i d e n t i a l facility.*. a x  adult fccter. home, in the state 
o nl y w i t h  the consent of t h e ..."

Page 4, lines 3— 6, amend to read:
"(b) Th e i dentity of a complainant or a n  older Alask a n 

[WHO RESIDES IN A  NURSING HOME IN THE STATE] o n  whose behalf 
a c om plaint is mad e m a y  not be disclosed without the consent 
of the id en ti fi e d p erson or the p e r s o n’s legal guardian, 
unless r eq ui r e d  b y  court order."

Page 4, lines 14— 17, amend to read:
"Sec. 44.21.237. INTERFERENCE WI TH  OM BUDSMAN AND 

R E TA LI AT I ON  PROHIBITED. (a) It is unlawful to intentionally 
interfere w i t h  the ombudsman, o r  an employee, volunteer, or 
repres en ta ti ve  of the office, in the performance of official 
duties u n d e r  A S  4.4.,.21

Page 5, b efore line 13, insert new definitions:
(2) "adult foster home" means an adult foster home 

licensed b y  the Department of Health and Social Services;
(3) "adult residential facility" has the mea ni ng  given 

for "facility" in AS 47.35.900 as applied to facilities that 
provide care for dependent adults;

(4) ""senior citizen housing facility" has the mea n in g 
g i ve n in AS 44.47.620.

REVIEWED BY:

M. Andrews, Commissioner 
lepartment of Ad mi nistration

D A T E : DATE:
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March 3 ,  1988

S en a to r  M i tc h  Abood, Chairman 
Senate S ta te  A f f a i r s  Committee 
Post O f f i c e  Box V

e s ta b l i s h in g  th e  o f f i c e  o f  th e  o ld e r - A la s k a n s  ombudsman'!? t h a t  was 
r e f e r r e d  to  th e  Senate S ta te  A f f a i r s  Committee f o r  a h e a r in g  on March 2 ,
1988 and has been h e ld  f o r  f u t u r e  h e a r in g s . . ' . ... • ‘l

As you can see f ro m  th e  p o s i t i o n  s ta te m e n t ,  I  g e n e r a l l y  su p p o r t
SB442. Advocacy f o r  s e n io rs  in  p r i v a t e  long  te rm  ca re  f a c i l i t i e s  i s  a
needed s e r v ic e .  My concerns a re  m a in ly  i n  th e  a rea  o f  th e  use o f  term  y
"ombudsman". I t  w i l l  be d e t r im e n ta l  t o  t h i s  o f f i c e  t o  have o th e r  
c o m p la in t  h a n d l in g  agencies o f  th e  s ta te  u s in g  th e  same m o n ike r .  Our 
i d e n t i t y  w i l l  q u i c k ly  become w a te red  down. T h is  o f f i c e  r i s k s  s u f f e r i n g  
f ro m  th e  f a i l i n g s  o f  o th e r  "ombudsmen". My p re fe re n c e  o f  c a l l i n g  the  
new o f f i c e  "The S e n io r  C i t i z e n s  A dvocate" a p p a r e n t ly  i s  p re c lu d e d  by the  
re q u ire m e n ts  o f  th e  fe d e r a l  a c t  t h i s  l e g i s l a t i o n  i s  a t te m p t in g  to
s a t i s f y .

I  o f f e r  one a d d i t io n a l  su g g e s t io n  t o  th o se  o f f e r e d  i n  th e  p o s i t i o n  
s ta te m e n t.  I  suggest in  Sec. 44 .2 1 .2 32  ( a )  t o  have th e  " s h a l l "  m o d if ie d  
t o  "m ay". I t  i s  unreasonab le  to  e xp e c t  th e  " ombudsman" to  in v e s t i g a t e  
and re s o lv e  a l l  th e  c o m p la in ts  p resen ted  t o  th e  o f f i c e .  L im i te d  
re so u rce s  s im p ly  do n o t  p e r m it  such a response fro m  a s t a t e  agency and 
th e re  w i l l  be some c o m p la in ts  t h a t  w i l l  be f r i v o l o u s .

.... W« ■■■' ■ •: ' p  ■ ■ • ■
Please l e t  me know i f  you have q u e s t io n s .

S in c e r e ly

Duncan C. Fo w le r 
Ombudsman

DCF:pjc
E nc losu re
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The O f f i c e  o f  th e  Ombudsman s t r o n g ly  s u p p o r ts  th e  passage o f  SB442.
Some m o d i f i c a t io n s  a re  proposed t o  p re v e n t  c o n fu s io n  between th e
proposed o f f i c e  and th e  e x i s t i n g  O f f i c e  o f  th e  Ombudsman.

The O f f i c e  o f  th e  Ombudsman, as e s ta b l is h e d  in  AS 2 4 .5 5 ,  i s  an
agency t h a t  in v e s t i g a t e s  c i t i z e n  c o m p la in ts  a bo u t th e  a d m in i s t r a t i v e  
a c ts  o f  s t a t e  a g e n c ie s .  ( M u n i c i p a l i t i e s  may o p t  f o r  coverage  under 
p r o v is io n s  o f  AS 2 4 .5 5 .3 2 0  by pass ing  an o rd in a n c e  and p a y in g  f o r  th e  
s e r v i c e ) .  The j u r i s d i c t i o n  o f  t h i s  o f f i c e  i s  l i m i t e d  i n  scope to  th e  
a d m in is t r a t i v e  a c ts  o f  s t a t e  a genc ies  ( u s u a l l y  e x e c u t iv e  b ra n c h ) .  I t  
p ro v id e s  i n v e s t i g a t i o n  and re v ie w  o f  some age n c ie s  w h ich  d i r e c t l y  a f f e c t  
th e  w e l l - b e in g  o f  o ld e r  A la s k a n s ,  e .g .  th e  P io n e e r  Homes, s t a t e
i n s t i t u t i o n s ,  " l ie  D i v i s io n  o f  P u b l ic  A s s is ta n c e ,  th e  D i v i s io n  o f  P io n e e r  
B e n e f i t s ,  and th e  O ld e r  A laskans Commission.

SB442 would  c o d i f y  th e  program c u r r e n t l y  c a l l e d  th e  " S e n io r  
C i t i z e n s '  Ombudsman." T h a t program e x te n d s  i t s  j u r i s d i c t i o n  beyond 
governm enta l b o u n d a r ie s  i n t o  th e  p r i v a t e  s e c to r .  In  a d d i t i o n  to  lo o k in g  
a t  s t a t e  o p e ra te d  lo n g  te rm  ca re  f a c i l i t i e s  and b e n e f i t  p ro g ram s, th e  |
S e n io r  C i t i z e n  Ombudsman may re v ie w  c o m p la in ts  a b o u t o p e r a t io n s  o f  i
p r i v a t e l y  o p e ra te d  r e s t  homes and n u rs in g  f a c i l i t i e s  and p rogram s. The 
S ta te  O f f i c e  o f  th e  Ombudsman r o u t i n e l y  r e f e r s  c o m p la in ts  a bou t lo n g  
te rm  ca re  i n  th e  p r i v a t e  s e c to r  t o  th e  e x i s t i n g  " S e n io r  C i t i z e n s  
Ombudsman" and we have re c e iv e d  good r e p o r ts  a b o u t th e  s e rv ic e s  
p ro v id e d  by th e  s e n io r  c i t i z e n s '  ombudsman and h is  s t a f f .

The O f f i c e  o f  th e  Ombudsman has been approached in  p a s t  y e a rs  by 
th e  O ld e r  A la ska n s  Commission t o  p ro v id e  th e  s e r v ic e s  now r e q u i re d  by 
th e  fe d e r a l  O ld e r  Americans A c t .  We have n o t  pursued th e  co m m iss io n 's  
o f f e r  f o r  two re a son s :

( 1 )  The e x te n s io n  o f  th e  j u r i s d i c t i o n  o f  th e  s t a t e  o f f i c e  f ro m  the  
governm enta l s e c to r  t o  th e  p r i v a t e  s e c to r  has n o t  been c o n s id e re d  
good p u b l i c  p o l i c y .  T h is  O f f i c e  o f  th e  Ombudsman has b e l ie v e d  th e  M
p r i v a t e  s e c to r  sh ou ld  be served  by a d i s t i n c t  o f f i c e ,  such as t h a t  
proposed by th e  O ld e r  Americans A c t .  £$



(2 )  Threaded th ro u g h o u t  th e  e x i s t i n g  s t a t e  Ombudsman's A c t ,  
AS 2 4 .5 5 ,  i s  th e  re q u ire m e n t  t h a t  th e  o f f i c e  f u n c t io n  as a n e u t r a l  
p a r t y  when i n v e s t i g a t i n g  c i t i z e n  c o m p la in ts .  The O ld e r  Am ericans 
A c t ,  on th e  o th e r  hand, r e q u i r e s  th e  Long Term Care Ombudsman 
program to  become an a dvo ca te  f o r  s e n io r  program s.

The d i f f e r e n c e  between p r o v id in g  n e u t r a l  v s .  advocacy s e r v ic e s  i s  
p h i l o s o p h ic a l l y  s i g n i f i c a n t .  The t r a d i t i o n a l  d e f i n i t i o n  o f  an ombudsman 
does n o t  s u p p o r t  th e  advocacy r o le  e n v is io n e d  in  th e  O ld e r  Am ericans 
A c t .  The assum tion  o f  an advocacy r o l e  can a f f e c t  th e  manner i n  w h ich  
those  b e in g  i n v e s t ig a t e d  v ie w  th e  in v e s t i g a t i o n  and t h e i r  a ccep tan ce  o f  
subsequent f i n d i n g s .  T h is  S ta te  Ombudsman's O f f i c e  has e n jo ye d  th e  
r e p u ta t io n  o f  b e in g  a n e u t r a l  f a c t  f i n d e r  r a t h e r  than  an a d vo ca te  f o r  a 
c o m p la in a n t .  T h is  has h e lped  t o  im plem ent many o f  o u r  recommendations 
in  th e  p a s t .

On th e  o th e r  hand, I  f u l l y  s u p p o r t  th e  advocacy needs o f  o ld e r  
A laskans and I  a pp laud  th e  p r o v is io n s  in  SB442 w h ich  do th e  f o l l o w i n g :

(1 )  P ro v id e  im m u n ity  from  l i a b i l i t y  f o r  th e  s t a f f  and v o lu n te e r s  
o f  th e  new o f f i c e  (S ec. 4 4 .2 1 .2 3 6 ) ;

(2 )  P ro v id e  access t o  c o n f i d e n t i a l  re c o rd s  (S e c .4 4 .2 1 .2 3 4 ) ;

(3 )  R e q u ire  th e  re c o rd s  o f  th e  o f f i c e  be c o n f i d e n t i a l  (Sec. 
4 4 .2 1 .2 3 5 ) ;  and e s p e c ia l l y

(4 )  P ro v id e  p r o t e c t i o n  f ro m  em p loyer r e t r i b u t i o n  to  " w h i s t l e  
b lo w e rs "  (S ec. 4 4 .2 1 .2 3 7 ) .

The p r o t e c t io n  p r o v is io n  i s  m is s in g  from  AS 2 4 .5 5 ,  th e  s t a t u t e s  
g o ve rn in g  th e  S ta te  Ombudsman's O f f i c e ,  and th e r e  have been n e g a t iv e  
r a m i f i c a t io n s  f o r  th e  o f f i c e  because o f  t h i s  la c k .  Both th e  O f f i c e  o f  
the  Ombudsman and th e  S e n io r  C i t i z e n s  Ombudsman know o f  c o m p la in a n ts ,  o r  
suspected  c o m p la in a n ts ,  l o s in g  jo b s  and becoming th e  v ic t im s  o f  o th e r  
s o r t s  o f  harassm ent because o f  em ployer unhappiness w i t h  th e  c o m p la in ts  
f i l e d  a g a in s t  them. We b e l ie v e  some c o m p la in a n ts  have l o s t  s t a t e  
b e n e f i t s  f o r  th e  same re a so n . SB442 c o u ld  be s t re n g th e n e d  i f  you 
in s u re d  c o m p la in a n ts  w ou ld  n o t  r i s k  th e  lo s s  o f  b e n e f i t s  o r  s e rv ic e s  
because o f  r e t a l i a t o r y  e f f o r t s  by an agency rev iew ed  by th e  S e n io r  
C i t i z e n  Ombudsman.

The s i m i l a r i t y  i n  names o f  th e  two o f f i c e s  d is c u s s e d  here  w i l l  
cause c o n fu s io n .  T h a t  is s u e  shou ld  be c le a r  j u s t  f ro m  re a d in g  t h i s  
p aper.  I t  would  be th e  p re fe re n c e  o f  the  A laska  O f f i c e  o f  th e  Ombudsman 
t h a t  a name such as " S e n io r  C i t i z e n  Advoca te" be chosen f o r  th e  s e n io r  
program. However, I  u n d e rs ta n d  th e  O ld e r  Americans A c t  r e q u i r e s  th e  use 
o f  th e  te rm  "ombudsman" in  th e  t i t l e  o f  th e  o f f i c e .  Perhaps le s s  
c o n fu s io n  would o c c u r  i f  SB442 termed th e  o f f i c e  th e  "Long Term Care 
Ombudsman" in  p la c e  o f  " O ld e r  A laskans Ombudsman" and d id  n o t  use th e  
te rm  " O f f i c e  o f  th e  Ombudsman" in  th e  measure.



In  summary, th e  O f f i c e  o f  th e  Ombudsman welcomes th e  s t a t u t o r y  
changes in t ro d u c e d  in  SB442, s in c e  i t  w i l l  p ro v id e  much needed advocacy 
s e rv ic e s  f o r  o ld e r  A laskan s  in  an a p p r o p r ia te  agency s e t t i n g .  A l l  
measures used to  reduce  c o n fu s io n  between th e  s t a t e ' s  O f f i c e  o f  th e  
Ombudsman and o u r  lo n g  te rm  c a re  n e ig h b o r  w i l l  be much a p p r e c ia te d .

S in c e r e ly

Duncan C. Fow ler 
Ombudsman



§ 44.21.200 A laska Statutes § 44.21.200

Article 4. Older Alaskans Commission.
Section Section
200. Older Alaskans Commission 230. Powers, duties, and limitations
210. Meetings 240. Definitions
220. Compensation

Sec. 44.21.200. Older Alaskans Commission, (a) The Older 
Alaskans Commission is established in the Department of Administra­
tion. The members of the commission include

(1) the commissioner of the Department of Administration or the 
commissioner’s designee;

(2) the commissioner of the Department of Community and Regional 
Affairs or the commissioner’s designee;

(3) the commissioner of the Department of Health and Social Ser- 
\ ces or the commissioner’s designee;

(4) the chairman of the Pioneers’ Homes Advisory Board appointed 
under AS 44.21.100 —  44.21.130; and

(5) seven Alaskans selected on the basis of their knowledge and 
demonstrated interest in the concerns of older Alaskans, appointed by 
the governor in accordance with (b) of this section.

(b) After requesting from senior citizens’ organizations the names of 
persons who are qualified for and interested in serving on the commis­
sion, the governor shall appoint the members of the commission under
(a)(5) of this section. Appointments shall be made by the governor to 
assure representation of low-income persons and minorities, and rep­
resentation from rural and urban areas of the state, and to secure 
statewide geographical representation on the commission. At least six 
of the persons appointed by the governor shall be 60 years of age or 
older. At least two of these persons shall be 65 years of age or older. 
Each member appointed by the governor shall be a resident of the state.

(c) The persons appointed under (a)(5) of this section serve 
overlapping four-year terms, and serve at the pleasure of the governor. 
A member may be reappointed, but a member appointed under (a)(5) 
of this section may not serve more than two consecutive terms or eight 
consecutive years, whichever is longer.

(d) If a person appointed under (a)(5) of this section fails to attend 
three consecutive meetings of the commission, a majority of the mem­
bers of the commission may request the governor to terminate the 
membership of the member an& to fill the vacancy.

(e) A vacancy in the membership of persons appointed under (a)(5) 
of this section shall be filled by appointment by the governor. The 
person appointed shall serve for the unexpired portion of the term. (§ 2 
ch 79 SLA 1981)

Cross references. — For provisions Temporary and Special Acts, 
related to the commission's initial mem- Editor's notes. — Section 13, ch. 79.
hcrship, see !i 13, ch 79, SLA 1981, in the SLA 1981, provides: "INITIAL MEM-



§ 44.21.210 State Government § 44.21.230

BERSHIP AND MEETING OF COMMIS­
SION. (a) Of the seven public members 
first appointed by the governor to the 
Older Alaskans Commission under AS 
44.21.200(a)(5),

(1) three shall serve a term of two years;
(2) two shall serve a term of three years;
(3) two shall serve a term of four years,
(b) In making appointments of the first

public members of the Older Alaskans

Commission under AS 44.21.200(a)(5), the 
governor shall designate an expiration 
date of the terms of members first 
appointed in accordance with (a) of this 
section.

(c) The governor shall determine the 
date and place of the first meeting of the 
Older Alaskans Commission; however, 
that meeting shall be held not later than 
September 13,1981.

Sec. 44.21.210. Meetings, (a) The commission shall meet at the call 
of the chairperson, at the request of a majority of the members, or at 
a regularly scheduled time as determined by a majority of the mem­
bers. The commission shall meet at least six times each year.

(b) The members of the commission listed in AS 44.21.200(a)(1) — 
(4) may not vote on matters before the commission. A majority of the 
members of the commission listed in AS 44.21.200(a)(5) constitutes a 
quorum for conducting business and exercising the powers cf the com­
mission.

(c) The commission shall elect one of its members as chairperson, 
and may select other officers it considers necessary. (§ 2 ch 79 SLA 
1981)

Sec. 44.21.220. Compensation. Members of the commission 
receive no compensation for their services, but are entitled to per diem 
and travel allowances authorized by law for other boards and 
commissions under AS 39.20.180. (§ 2 ch 79 SLA 1981)

Sec. 44.21.230. Powers, duties, and limitations, (a) The commis­
sion shall

(1) formulate a comprehensive statewide plan that identifies the 
concerns and needs of older Alaskans and, with reference to the plan 
adopted, prepare and submit to the governor and legislature an annual 
analysis and evaluation of the services that are provided to older 
Alaskans;

(2) make recommendations directly to the governor and legislature 
with respect to legislation, regulations, and appropriations for pro­
grams or services that benefit older Alaskans;

(3) encourage and aid the development of municipal commissions 
serving older Alaskans and community-oriented programs and ser­
vices for the benefit of older Alaskans;

(4) employ an executive director who serves at the pleasure of the 
commission;

(5) help older Alaskans lead dignified, independent, and useful lives;
(6) request and receive reports and audits from state agencies and 

local institutions concerned with the conditions and needs of older 
Alaskans;
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§ 44.21.240 Alaska Statutes § 44.21.240
(7) administer, with the approval of the commissioner of administra­

tion, federal programs as provided under 42 U.S.C. 3001 —  3045i 
(Older Americans Act), as amended; and

(8) administer, with the approval of the commissioner of administra­
tion, state programs as provided under AS 47.65.010 —  47.65.060.

(b) To accomplish its duties, the commission may
(1) review, evaluate, and comment upon state programs concerned 

with the problems and the needs of older Alaskans;
(2) collect facts and statistics, and make studies of conditions and 

problems pertaining to the employment, health, financial security, 
social welfare, and other concerns that bear upon the well-being of 
older Alaskans;

(3) provide information about public programs that would be of 
interest or benefit to older Alaskans;

(4) appoint special committees, which may include persons who are 
not members of the commission, to complete necessary studies;

(5) promote community education efforts regarding the problems 
and concerns of older Alaskans;

(6) contract for necessary services;
(7) consult and cooperate with persons, organizations, and groups 

interested in or concerned with programs of assistance to older 
Alaskans;

(8) advocate improved programs of benefit to older Alaskans; and
(9) set standards for levels of services for older Alaskans for pro­

grams administered by the commission.
(c) The commission may not investigate, review, or undertake any 

responsibility for the longevity bonus program (AS 47.45.010 — 
47.45.170) or the Alaska Pioneers’ Homes (AS 47.25.010 — 47.25.100). 
(§ 2 ch 79 SLA 1981)

Editor’s notes. — Section 14 of ch. 79, 
SLA 1981, provides: "TRANSFER OF 
PROGRAM RESPONSIBILITIES. The 
following are transferred to the Older 
Alaskans Commission in the Department 
of Administration:

(1) the programs conducted under the 
Older Americans Act, P.L. 89-73, as 
amended, and the persons who administer 
those programs in the division of adult and 
aging services, •Department of Health and 
Social Services;

(2) the programs conducted under AS 
47.65.010 — 47.65.060, and the persons 
who administer those programs in the

division of adult and aging services, 
Department of Health and Social Services; 
and

(3) the Governor's Advisory Committee 
on Aging.”

Section 15 of ch. 79, SLA 1981, provides: 
"CONTINUING RESPONSIBILITY OF 
THE DEPARTMENT OF ADMINISTRA­
TION. This Act does not nlTect the respon­
sibility of the Department of 
Administration for the Alaska longevity 
bonus program (AS 47.45.010 —
47.45.170) or the Alaska Pioneers’ Homes 
(AS 47.25.010 — 47.25.110)."

Sec. 44.21.240. Definitions. In AS 44.21.200 — 44.21.240, "com­
mission” means the Older Alaskans Commission. (§ 2 ch 79 SLA 1981)
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Effect of amendments. — The 1984 
amendment repealed paragraph (8), which 
defined "disposable earnings.”

Chapter 2 4 . P rotection of the Elderly.
Section  S ection
10. Reports of harm 60. Authority of the department
20. Action on reports 70. Regulations
30.» Protective services 75. Quarterly report
40. Review and referral 100. Definitions
50. Confidentiality of reports

§ 47.24.010 Welfare, Social Services and I nstitutions § 47.24.010

Cross references. — For statement of 
legislative purpose in enacting AS 47.24, 
see § 1, ch. 36, SLA 1983, in the Tempo­
rary and Special Acts.

Collateral references. — 70 Am. Jur. 
2d, Social Security and Medicare, § 1 et 
seq.

81 C.J.S., Social Security and Public 
Welfare, § 1 et seq.

Licensing and regulation of nursing or 
rest homes, 97 ALR2d 1187.

Sec. 47.24.010. Reports of harm, (a) The following persons who, in 
the performance of their professional duties, have reasonable cause to 
believe that an elderly person has suffered harm shall, not later than 
24 hours after first having cause for the belief, report the harm to the 
Department of Health and Social Services:

(1) a physician or other licensed health care provider;
(2) a mental health professional as defined in AS 47.30.915(11);
(3) a pharmacist;
(4) an administrator of a nursing home, residential crre or health 

care facility;
(5) a guardian or conservator;
(6) a police officer;
(7) a vilh ge public safety officer;
(8) a village health aide;
(9) a social worker;
(10) a member of the clergy;
(11) a staff employee of a project funded by the Older Alaskans 

Commission;
(12) an employee of a homemaker program or home health aide 

program;
(13) an emergency medical technician or a paramedic in the mobile 

intensive care program.
(b) A report of harm made under this section may include the name 

and address of the person reporting the harm and shall include
(1) the name and address of the elderly person;



§ 47.24.020 Alaska Statutes § 47.24.020
(2) information relating to the nature and extent of the harm;
(3) other information that the person reporting the harm believes 

might be helpful in an investigation of the case or in providing pro­
tection for the elderly person.

(c) A person who fails to comply with this section is guilty of a 
violation as defined in AS 11.81.900(b).

(d) This section does not prohibit a person listed in (a) of this section 
from reporting cases of economic or physical harm to an elderly person 
that have come to the person’s attention in a nonprofcssional capacity. 
This section does not prohibit any other person from reporting eco­
nomic harm to an elderly person that the person has reasonable cause 
to believe is a result of theft, fraud, or coercion by a caretaker of the 
elderly person, or physical harm to an elderly person that the person 
has reasonable cause to believe is a result of abuse, neglect, or aban­
donment.

(e) If immediate action is necessary to protect the elderly person 
from imminent harm, the person shall make the report of harm to a 
police officer or a village public safety officer. The police officer or 
village public safety officer shall take immediate action to protect the 
elderly person and shall, at the earliest opportunity, notify the depart­
ment.

(f) A person who, in good faith makes a report of economic or physi­
cal harm to an elderly person undoi* this chapter, or who participates 
in judicial proceedings related to the submission of reports under this 
chapter, is immune from any civil or criminal liability that might 
otherwise be incurred or imposed.

(g) Failure to make a report under subsections (a) and (d) of this 
section is not the basis of civil liability unless otherwise provided by 
law. (§ 2 ch 36 SLA 1983)

Sec. 47.24.020. Action on reports, (a) Upon receiving a report of 
harm, the department shall promptly initiate an investigation to deter­
mine the economic or physical condition of the elderly person named in 
the report and whether action or services are needed for the protection 
of the elderly person. The department shall personally interview the 
elderly person during the investigation unless the elderly person is 
unconscious or otherwise physically or mentally impaired to such an 
extent as to be unable to respond to questions.

(b) The department shall prepare a written report of the investiga­
tion, including findings, recommendations, and a determination of 
whether and what kind of protective services are to be offered to the 
elderly person. Upon request, the person who reported harm to the 
elderly person shall be notified of the status of the investigation. The 
department shall provide to the Department of Law a copy of each 
report of an investigation of harm to an elderly person if the report of 
harm is confirmed to be true.
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Senate Finance Committee 
Chair, International TVade Committee 
Vice-Chair, State Affairs Committee 

Labor & Commerce Committee

Senator Johne Binkley, Co-Chaflrf/
Senate Finance Committee /] f

From: Senator Rick Uehling 1

Subject: CSSB 442 (State Affairs) .

I have asked staff to provide the following background to 
CSSB 442, "an Act relating to the Older Alaskans Commission and 
the protection of elderly persons; and establishing the office of 
the long term care ombudsman."

CSSB 442 (State Affairs) is designed to do two things in 
order to bring the Older Alaskans Commission state statutes (AS 
44.21.200 - 44.21.240) into compliance with federal 1987 amend­
ments to the federal Older Americans Act of 1965.

1) to establish the Office of the State Long-Term Care 

Ombudsman.

2) to establish procedures for the protection of elderly 

persons in the State of Alaska.

The Older Alaskans Commission has heretofore voluntarily 

established the Office of the State Long-Term Care Ombudsman, but 
at this time the Office does not exist under state statute and 
thus has no statutory powers to investigate and resolve com­
plaints. This bill, therefore, brings the Older Alaskans Commis­
sion into compliance with the 1987 federal amendments by estab­
lishing the Office of the State Long-Term Care Ombudsman and 
giving it duties and powers that are protected in statute.

This bill additionally meets the requirements of the 1987 
amendments to the federal Older Americans Act of 1965 by adding a 
section which protects those who in good faith report instances 
of elderly abuse. This so-called "Whistleblowers" provision 
ensures that a person may bring a civil action for compensatory 
and punitive damages against an employer or supervisor who 
violates this subsection, and there is a rebuttable presumption 
that the detrimental action by the employer or supervisor was 
retaliatory if it was taken within 90 days of the complaint.

P.O. BOX V, JUNEAU, AK 99811 (907) 465-4821 • 3111C ST. *515, ANCHORAGE, AK 99503 (907) 561-7613
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The state Affairs Committee substitute version of the bill 
incorporates the suggestions of the Older Alaskans Commission in 
broadening the scope of the Ombudsman's duties to include other 
types of "long-term care facilities," in addition to just nursing 
homes, such as adult residential care facilities and adult foster 
homes. These inclusions are in keeping with the intent of the 
1987 federal legislation.

Further, the Committee substitute version of the bill allows 
the Ombudsman to continue some of the informal complaint investi­
gation and resolution which he now performs for seniors in other 
areas closely related to the senior's ability to live as indepen­
dently as possible. For instance, the Ombudsman would now be 
able to assist with seniors' housing, utility or health care 
problems.
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Raymond C. M astalish 
Executive D irector
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1987 AMI-NWHNTS - AD!?ITIONS/DELECTIONS IMPLICATIONS P0R-i§3lA AGENCIES ON AGING
/

Oloir Americans Act or 1955, as Amended 
(42 U.S. Code, §3001, ErSrq.)

Novemder 2, 1984
INCORPORATE) AMENDMENTS MADE BV OLDER AMERICANS ACT AMENDMENTS Of 1684, PUBLIC LAW 98-459—OCTOBER 9, 1984
This compilation of tho Older Americans Act of 1965, m Bmondcd. shows changes made by the Older Americans Act Amandmonlo of 1984, Public Law 98-459, which was signed into law on October 9, 1984. The text of the Act wnich was not amended is set in "Homan" lypefneo (as in 

Sec. 102, which was not changed). Lnngungo which wna de­lated Is indicated lit* ihiw Lnngungo which was ndilnd is in Italic.
OLDER AMERICANS ACT OF 1965 

(Public Low 89-73)
AN ACT TO novior assistance in tiii D r v i x o r u i N T  or mw os mrtovtn rtv-OKAUS TO HELP OLD IK rnflOHfl T1ISOUOII OKA NTS TO Till StATIS rot COUUUN1TT TLAN1IINO AND SUV1CSS AND KOI TJLAJHIHO, T1IKOUOII KKSKASCII, DtVXLOrMINT, OS TXAININO MOJKT OKA NTS* AND TO SSTASUSII WTT1IIN Till DsTAAmiNT OK lllALTH,Education and Wsltau an otulatino aosnct to si ossiomatkd as the "Ad- uihiktxatioh oh Aoma"
Be it enacted by the Senate and House of Representatives of the 

United States of America in Congress assembled, That this Act may bo citod as tho Oldor Americans Act of 1955".
TITLE 1-DECLARATION OF OBJECTIVES; DEFINITIONS

DECT-ARATION O f OnjECTlVES TOR OIJDKR AMERICANS
Sec. 101. The Congress hereby finds and declares that, in keeping with tho trnditionni American concept of tho inhuront dignity of the individual in our democratic society, the older pcoplo of our 

Nation ore entitled to, ond it is the joint und scvcrnl duty and re­sponsibility of tho governments of the United Statc3,end-of the bcv-ornl Stales and their political subdivisions^to ossist our oldor and of Indian tr ib e speople to secure equal opportunity to the full and free enjoyment of tho following objectives:(1) An adequate income in retirement in accordance with the American standard of living.(2) The best possible physical and mental health .which sci­ence can rnnko available ond without regard to economic
(3Mfuilnblc housing, independently selected, designed and lo- Obtaining and maintaining

cated with reference to special needs and available at costs which older citizens can afford.



»■)

fbilily-to-psrform-nom ial-daily-tatls-oc.which-lhrvalM-his-or 
tî eapuoily-io-liva-indiiptnJsnllyi '/(b) f/XEacIi StaU). in approving urea ogencv plana under thii sec­tion, shall waive the requirement described in clause 12) oCluhs*̂ ? lion (a) foi\ny category of services described in such cladse if the area agency ap eging demonstrates to the State agency that serv­ices being furnished for such category in tha area are sufficient to 

meet the need foNauch services in such area. /
(iXA) Btfort on'oneo agciuy on aging requests a waiver under 

paragraph (I) of this\ubsection, the area agency on aging lhall con­
duct a timely public Rearing in accordance ufith the provisions of 
this paragraph. The aredagency on aging requesting n waiver shall 
notify all interested parlieirin the area pf the public hearing and 
furnish the interested partiedwith an opportunity to testify.
(U) The area agency on aging-shallyprepare a record of the public 

hearing conducted pursuant la ihbpQragraph (A) and shall furnish 
the record of the public hearing tylili the request for a waiver made 
to the State under paragraph ("(cXl) Subject to regulatii area agency on aging di areas of s State whcroy Stato agency, may ent ing programs under I" and XX of the

r 'prescribed by the Commissioner, an _nated under\section 305(aX2XA) or, in such agency has been designated, the ...to agreements with agencies adrainislcr- Rehabilitation Act 0̂ 9̂73, and titles XIX 
UI1U AA US lll« wynst. Security Act for the purpoao of developing and implementing plans for meeting the commoihrieed for trans­portation servipcs of individuals recoiving benefits under such Acta and older individuals participating in programs authorized by this
tills. /  \(2) !n jfccordonco with an egreomont entered into unos ~
gruphcbuao^transportation _____od with funds mndo avsilobla for the provision of transport*- services under tho Rehabilitation Act of 1373, and tltlos XIX\

XX of the Social Security Act.__________________________
A STATE PLANS

Sec. 307. (a) Except as provided in section 303(a), each State, in order to be eligible for grants from its allotment under this title for any fiscal year, shall submit to the Commissioner a State plan for a two-, three-, or fuur-yeur period determined by the Stale agency, with such annuul revisions os are nccessaiy, which meats such cri­teria us the Commissioner may by regulation prescribe. Each such 
plnn shall-/)-(1 Ifcontuin assurances that tho State plan will bo bused upon area pluns dcvoloped by area agencies on aging within tho  ̂State dcsignuted under section 30S(aX2KA) and that tho State will prepare and distribute a uniform fonnut for use by area agencies in developing sreu plans under section 3007. ■(2)̂ providu tliut cucli arcs agency on aging designated under section 30S(uX2XA) will develop and submit to tho State agency for upprovul un area plun which complies with tho provisions of section JUIij.

1987 AMENDMENTS - ADDITIONS/DELETIONS
CC) Whenever the S ta te  agency proposes to 

grant a waiver to an area agency under th is  
subsection, the S ta te  agency sh a ll publish the 
in ten tion  to grant such a waiver together with 
the ju s t i f ic a t io n  for the waiver a t  le a s t 30 
days p r io r  to  the e ffe c tiv e  date o f the d e c i­
sion to  grant the waiver. An individual o r a 
serv ice provider from the area with respect to 
which the proposed waiver app lies i s  e n tit le d  
to request a hearing before the S ta te  agency 
on the request to  g ran t such waiver. I f ,  w ithin 
the 30 day period described in the f i r s t  sentence 
o f th is  subparagraph, an ind iv idual or serv ice 
provider requests a hearing under th is  subpara­
graph, the S ta te  agency sh a ll a ffo rd  such indiv idual 
o r provider an op|>ortunity for a hearing.

(D) I f  the S ta te  agency waives the requirement 
described in clause(2) of subsection (a), the 
S ta te  agency sha ll provide to  the Commissioner--

(i) a repo rt regarding such waiver th a t de­
t a i l s  the demonstration made by the area agency 
on aging to  obtain such waiver;

(ii) a copy of the record o f the public 
hearing conducted pursuant to subparagraph (A); und

( iii)  a copy of the record o f any public 
hearing conducted pursuant to subparagraph (C).
(d) An area agency on aging may not requ ire any 

provider of legal ass is tance  under th is  t i t l e  to 
reveal any information th a t is  protected by the 
a tto rney-clien t p riv ilege .
comply with a l l  of the following requirements:
*
The plan sha ll 
The plan sha ll

SV k-
IMPLICATIONS rORJgSi AGENCIES ON AGING

Requirement for S ta te  agency to  
hold hearing, i f  requested, when 
they chose to  grant a waiver to  
the Area Agency regarding funding 
o f p r io r i ty  services: Access, 
In-llome, Legal Assistance.

Clwnge in  format o f  th is  sec tion 
appears to strengthen the requ ire ­
ments on S ta te  agencies regarding 
wliat sha ll be included in  the 
S ta te  plan.
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(IIV jprov idc llm l nuhjcct lo llie requirements nl merit cm - 
ployment systems o f S ln lc  nnd locnl governments, preference 
•ha ll be given to individuals aged (10 o r o lder for nny Blnff posi­
tions (full lim e or pnrl lime) in Sfn lo nnd area agencies for 
whidh such individunls (12 l/pf-wJw uVtu luGCEuiri—

(AAfcslnblisli and operate. either directly o r  bv cont:____
o r other arrangem ent with nny public agency or other ap­
propriate private nonprofit organization whirh is mu, other 
than an agency o r  organ ization which is responsible for li­
censing o r  certifying long-term care services in the State 
o r  which is imi on Association (or an affiliate o f such an as­
sociation) o f long-term core facilities (including ony other
residential facility for older ind iv iduals ).^  long-term enro 
om budsman program  which will—provides an  ind iv idua l 
who w ill, on a fu ll- t im e  b a s il—

(i) investigate ond resolve complnints made by or on 
b eha lf o f o lder individuuls who ora residents of long- 

. torm  caro facilities relating to adm inistrative oction 
which may adversely affect tho health , snfcly, welfare, 
and rights o f such residuals;<ii). m on ilor-t h«-development-nnd -lm plemQotation-of -FoderolrSlotOr-ond-locuUawSr-regulaUonSrand-polioioo 
-w iUwoepool-lo-long-tarm -oaro -faoilitiea-irv -ihB t-Stato;
ogenetes-^regardmg-tho-problemo-of 
- r o f lid in g - in - lo n g - to rm -c a r  a - f ac i li t i e s ;

(» ')  O d  provide for train ing s t a f f  and  volunteers and 
prom ote the dovelopmcnt o f citizen organizations to 
participate ill tho ombudsman program ; nnd 

t i iO M  carry  ou t such o th e r activities as the Commis­
sionerdcemB_Dpjiro2m     _

(DMcslablish procedures lo r opproprioto occcss by the 
ombudsman to long-term care facilities and patients' 
records, including procedures to protect the confidentiality 
o f such records and ensure tha t the identity o f any com ­
p lainan t o r  resident will not be disclosed w ithout the w rit­
ten consent o f such complainant o r resident, o r  upon court
order: _______ ^ ____________ ___________________

(Clyjcstnblish a statewide unilorm  reporting system lo col- 
lect nnd analyze dale relating to complaints nnd conditions 
in long-term  care facilities lor tho purposo o f identifying 
and resolving significant problems, w ith provision for sul>- 
mission o f such dnte to the agency o f  tho .S tato responsible 
for licensing or cortifyin^ lung-torin enro fncilitics in tho 
Sta te nnd to tho Commissioner on a regular bnsis; imd ̂ _̂________  ̂  gular bn sis :»

(D l/establish procedures to assure that any tiles main- 
tninrd by tho ninhuilsmnn program  shall ho disclosed only 
at the discretion o f the ombudsman having authority over 
the disposition o f  such filc i, except thn t tho identity o f any 
com plainan t or resident or a long-term care facility 'shall
not be disclosed by such ombudsman unless—  _________

(i) such complainant o r  resident, or 4ii«Alcgnl rcpre- 
sontalivo, consents in writing to such disclosure; or

1 9 8 7  AMPMTM PK re - AT)HJ-T TONS/ H!:«TrT10 !IS

N The plan shall
-  'Ihc pinr. shall provide the fallowing 

assurances, with rcspc tr to :> 1 out--tci~ care ombudsman progra/"
^  The State agency will
-  an Office of the State Long-Term Care Ombudsman (in this paragraph referred to as the 'Office") and shall carry out through the Office.

IMPLICATIONS fO ll M B [  ACENCinS ON A G lin

Requires State to establish an Office of. the Stnte Long Term Care-Onbudsman.

The State agency will

The State agency will

The State agency will

the individual's

23



1987 AMHNEMIiN’lS - ADDI ITONS/DELinTONS Sh.lCIMPLICATIONS FOR AftEA AGHNC1 i-S ON AGING
tho State agency will

— (F) The State ngency w ill--(i) ensure that no individual involved in the designation of the long-term care ombudsman (whether by appointment or otherwise) or the designation of the head of any subdivision of the Office is subject to a conflict of interest;( i i )  ensure that no officer, employee, or other representative of the Office is subject to a conflict of interest; and( i i i )  ensure that mechanisms are in place to identify and remedy any such or other similar contl icts.— (G) Ihe State agency w ill--(i) ensure that adequate legal counsel is available to the Office for advice and consulta­tion and that legal representation is pro­vided to any representative of the Office against whom suit or other legal action is brought in connection with the performance of such representative's o ffic ia l duties; and(i i )  ensure *hat the Office has the abilityto pursue administrative, legal, and other appro- proiatc remedies on behalf of residents of long­term care facilities .— (II) Ihe State agency will require the Office to--(i ) prepare an annual report containing data and findings regarding the types of problems experienced and complaints received by or on behalf of individuals residing in long-term care facilities , and to provide policy, regu­latory, and legislative recommendations to solve such problems, resolve such complaints, and improve the quality of care and life  in 
long-term care facilities ;( i i )  analyze and monitor the development and implementation of Federal, State, ond local laws, regulations, and policies with respect to long-term care facilities and services in that Stuto, and recommend any changes in such laws, regulations, and policies deemed by the Office to be appropriate;

Qnbudsman program strengthenedconsiderably at State level:
- Avoid conflict of interest in appointment of Office head;- Legal advice must be available to Office staff;- Annual report required;- Federal, State and local laws must be monitored;- Training must be provided for ombudsman staff (paid and vol­

unteer) ;- Area or local ombudsman are to be considered a subdivision of the State Office (paid and vol­unteer) ;- Staff (paid and volunteer) arc protected from liab ility ;- Qnbudsman must have access to patients and their records.
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( i i i )  piovidc informs .ior. t-n public agencies, legislators, r.-.i others, as dseried ncccssury by the Office, regarding the pro­blems nnd concerns, including reccm.endations related to such problem" and concerns, of older individuals residing in long-term care facilities ;(iv) provide for the training of the Office 
staff, including volunteers and other repre­sentatives of the Office, in---(I) federal, Stale, and local lows, regu­lations, nnd policies with respect to long­term enre facilities in the State;(II) investigative techniques; and(III ) such other matters as the State 

deems appropriate;(v) coordinate ombudsman services with the protection and advocacy systems for individ­uals with developmental disabilities nnd mental illness established under part A of the Developmental Disabilities Assistance and Bill of Rights Act and under the Protection and Advocacy for Mentally 111 Individuals Act of 1986; and(vi) include any area or local ombudsman entity designated by the State Long-Term Care Ombuds­man as a subdivision of the Office. Any re­presentative of an entity designated in accord­ance with the preceding sentence (whether an employee or an unpaid volunteer) shall he treated as a representative of the Office for purposes of this paragraph.—  (I) Ihc State will ensure that no representa­tive of the Office will be liable under State law for the good faith performance of official duties.— (J) The State w ill--(i) ensure that willful interference with repx-esentatives of the Office in the performance of their o ffic ia l duties (as defined by the Commissioner) shall be unlawful;( i i )  prohibit retaliation and reprisals by a long-term care facility or other entity with respect to such interference, retaliation, and



Conl'i'vucf*

tl3n>rovidc with respect lo  nutrition services thnt—
\  IA > ench project providing nutrition services will be 
o\niln lilc lo  imlivnlunls aged fiO nr older nnd to their 
siimisrs, nnd niny lie mode nvnilnlilc to hnndicnpprd o r dia- 
n b l\ l individunls who hnvc not nltnined fit) yrnrs o f ngc 
but \ h o  reside in housing facilities occupied priutnrily by 
the cmerly nt w ltiih congregate nutrition services nrc pro­
vided; \III) primary eonsiderntion sluill la- given to tlio provision 
o f nirid»\jn n congregate netting, except llint ench area 
ngcncy li) may nwnrd funds mode nvnilnlilc under this title 
(o orenniinCtons for the provision of home delivered mcnls 
lo older individuals in occordonce wilh the provisions o f 
subpnrt 2 o f port C. bnscd upon n delcrminntion o f need 
mnde by the recipient o f n grant or contract entered into 
under this tit le .V ith ou t requiring thnt siich orgnniiationB 
i iIho provide menlk lo o ldor individunls in n congregate ret­
ting; nnd Iii) shnll.Vin nwnrding such funds. Bclecl such or- 
gnni/Jilinns in n nibnncr which com|dics with tho provi­
sions o f suitesrsgrapli (It) subcta i'SC  I I I J l(CXi) each project w ill |>ermil recipients o f grants or con­
tracts to tksrgo pariieipsiiHr inJividiial* solicit voluntary contri­
butions for mcnls furnished in accordance wilh guidelines 
established by the Commissioner, Inking into consideration 
the income ranges o f eligible individuals in local communi­
ties nnd other sources o f income o f the recipients o f a 
grant or contract; nnd (ii) such elmrgw voluntary contribu­
tions w ill be used lo increase the number o f n eo ls served 
by the project involved, tp facilitate ncccss to bucIi mcnls, 
ond lo provide other Bupportive services directly related to 
nutrition services; ' /  , \(D ) in the case o f meals served In ,o congregate setting, a 
site for such scrviccp nnd for comprehensive supportive 
services is furnished'in as close proximity to the mnjority 
o f eligible individuals' residences na feasible, with particu­
la r attention uporf a mullipurposo senior center, n school, 
o church, or o ilier oppropriolc community fncility, profer- obly within uajking distnnco where possible, and where 
appropriate, transportation to Buch site is furnished;

(12) oocli project will establish outrcnch activities which assure that the maximum number o f eligible individunln 
mny have nrt opiwrtunity to participate:

(K) cnchdirnject niny establish ond administer the nutri­
tion project wilh tho ndvico o f pornons competent in the 
field o f service in which tho nutrition project is being pro­
vided, alder individunls who will participate in the pro­
grams/and o f persons who ore knowledgeable with regard 
lo the needs ol older individunls;(0 ) each project will provide spccinl menus, where feasi- . 
bljr and appropriate to meet tho particular dietary needs

1987 N  n-NTmTS - A!)F)1 TIOMS/DP.LimONS
(i ii ) provide for appropriate sanctions with respect tc ; - »h interfere ‘-ce, retaliation., and reprisals; nr;.:(iv) ensure the1 representatives of the Office shall have--(I) access to long-term care facilities and their residents; nnd(iJ) with the permission of n resident or 
resident’s legal guardian, have ncccss to review the resident’s medical and social records or, i f  a resident is unable to consent to suclt review and has no legal guardian, appropriate access to the resident’s medical and social records.  (K) The State agency will prohibit any officer,

employee, or other representative of the Office ;o investigate any complaint filed with the Office unless the individual has received such training as may be required under subparagraph (G)(iv) and has been approved by the long-term care ombuds­man as qualified to investigae such complaints.
The plan shall
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  March 24, 1988

SUBJECT: S e c t i o n a l  a n a l y s i s  o f  CSSB 442 —  O ld e r
A la sk a n s  Commission and  lo n g  te rm  c a r e
ombudsman

TO: S e n a to r  R ick  U eh l in g
FROM: Edward H. H e in

L e g i s l a t i v e  C oun se l

JUN IA IJ. A lASKA W H I 1 
/<!/ At,'.S JHOO

S e c t i o n  1 a u t h o r i z e s  t h e  O ld e r  A la sk a n s  Commission t o  a d o p t  
r e g u l a t i o n s  n e c e s s a r y  t o  a d m in i s t e r  s t a t u t e s  g o v e rn in g  t h e  
com m iss ion  and t h e  o f f i c e  o f  t h e  lo n g  te rm  c a r e  ombudsman.
S ec . 2 adds s e v e r a l  new s e c t i o n s  t o  t h e  s t a t u t e s  t o  comply 
w i t h  r e c e n t  ch anges  i n  t h e  f e d e r a l  O ld e r  Am ericans A c t.
S ec . 44.21.231 e s t a b l i s h e s  t h e  o f f i c e  o f  t h e  lo n g  te rm  c a r e  
ombudsman i n  t h e  O ld e r  A la sk a n s  Commission; d i r e c t s  t h e  com­
m i s s i o n  t o  h i r e  t h e  ombudsman, w h ic h  i s  a f u l l - t im e  p o s i t i o n  
i n  t h e  c l a s s i f i e d  s e r v i c e  o f  s t a t e  employment; p r o h i b i t s  
c o n f l i c t s  o f  i n t e r e s t  i n  t h e  h i r i n g  o f  t h e  ombudsman and 
among em p loyees and v o l u n t e e r s  o f  t h e  o f f i c e  o f  t h e  ombuds­
man.
S ec . 44.21.232 s e t s  o u t  t h e  d u t i e s  and powers o f  t h e  lo n g  
te rm  c a r e  ombudsman. S u b s e c t io n  (a) r e q u i r e s  i n v e s t i g a t i o n s  
o f  c o m p la in t s  made by o r  on b e h a l f  o f  o l d e r  A la sk a n s  who 
r e s i d e  i n  lo n g  te rm  c a r e  f a c i l i t i e s  i n  t h e  s t a t e .  The com­
p l a i n t s  u n d e r  (a) m ust r e l a t e  t o  d e c i s i o n s ,  a c t i o n s ,  o r  
o m is s io n s  by a lo n g  te rm  c a r e  s e r v i c e s  p r o v i d e r  o r  agency  
a d v e r s e l y  a f f e c t i n g  t h e  o l d e r  A l a s k a n ' s  h e a l t h ,  s a f e t y ,  w e l ­
f a r e ,  o r  r i g h t s .  S u b s e c t io n  (b) a l lo w s  t h e  ombudsman t o  
i n v e s t i g a t e  o t h e r  c o m p la in t s  c o n c e r n in g  any o l d e r  A la sk an ,  
so  lo n g  a s  t h e  c o m p la in t s  r e l a t e  t o  lo n g  te rm  c a r e  o r  r e s i -  

: d e n t i a l  c i r c u m s ta n c e s .  Under s u b s e c t i o n  ( c ) , t h e  ombuds­
m an 's  powers a r e  l i s t e d .  T hese  i n c l u d e  i n v e s t i g a t o r y  t o o l s ,  
su ch  a s  subpoenas  e n f o r c e a b l e  by  t h e  c o u r t s ,  w h ich  a p p ly  
o n ly  t o  m anda to ry  i n v e s t i g a t i o n s ;  and  t h e  g e n e r a l  power to
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p u r s u e  a d m i n i s t r a t i v e ,  l e g a l ,  o r  o t h e r  r em ed ie s  on b e h a l f  o f  
o l d e r  A l a s k a n s .
S ec . 44.21.233 r e q u i r e s  t h a t  t h e  ombudsman's s t a f f  r e c e i v e  
and  be c e r t i f i e d  f o r  t r a i n i n g  i n  f e d e r a l ,  s t a t e ,  and l o c a l  
law s and  p o l i c i e s  and  i n  i n v e s t i g a t i v e  t e c h n iq u e s  b e f o r e  
b e i n g  a l lo w e d  t o  i n v e s t i g a t e  a  c o m p la in t  f o r  t h e  o r f i c e .
S ec . 44.21.235 r e q u i r e s  t h a t  t h e  ombudsman's o f f i c e  be  g iv e n  
a c c e s s  t o  lo n g  te rm  c a r e  f a c i l i t i e s ,  o l d e r  A la sk a n s ,  and t h e  
m e d ic a l  o r  o t h e r  r e c o r d s  o f  o l d e r  A la sk an s  who r e s i d e  i n  
l o n g  t e rm  c a r e  f a c i l i t i e s ,  w i t h  t h e  c o n s e n t  o f  t h e  o l d e r  
A la sk a n  o r  l e g a l  g u a r d i a n .
S ec . 44.21.235 r e q u i r e s  t h e  ombudsman t o  k eep  r e c o r d s  and 
t h e  i d e n t i t y  o f  c o m p la in a n ts  and  o l d e r  A la sk an s  who a r e  th e  
s u b j e c t  o f  t h e  c o m p la in t  c o n f i d e n t i a l ,  u n l e s s  d i s c l o s u r e  i s  
c o n s e n t e d  t o  by t h e  o l d e r  A la sk a n  o r  r e q u i r e d  by c o u r t  
o r d e r .
S ec . 44.21.236 p r o v id e s  im m un ity  from  c i v i l  and c r im i n a l  
l i a b i l i t y  f o r  p e r s o n s  making good f a i t h  c o m p la in t s  and f o r  
t h e  ombudsman and  s t a f f  i n  t h e  good f a i t h  p e r fo rm an c e  o f  
o f f i c i a l  d u t i e s .
S ec . 44.21.237 makes i t  a  c l a s s  B m isdem eano r t o  i n t e r f e r e  
w i t h  t h e  ombudsman and  s t a f f  i n  t h e  p e r fo rm an c e  o f  t h e i r  
o f f i c i a l  d u t i e s ,  o r  t o  r e t a l i a t e  a g a i n s t  an  employee, a r e ­
c i p i e n t  o f  a g en cy  b e n e f i t s  o r  s e r v i c e s ,  o r  a  t e n a n t  f o r  
m ak ing  a  c o m p la in t  t o  t h e  lo n g  t e rm  c a r e  ombudsman. A lso  
p r o v i d e s  a c i v i l  remedy f o r  c o m p la in a n t s  who a r e  v i c t im s  o f  
r e t a l i a t i o n  and  e s t a b l i s h e s  a  p r e s u m p t io n  t h a t  d e t r im e n t a l  
a c t i o n s  t a k e n  w i t h i n  90 days a f t e r  t h e  c o m p la in t  was made 
a r e  r e t a l i a t o r y .
S ec . 44.21.238 d i r e c t s  t h e  a t t o r n e y  g e n e r a l  t o  p r o v id e  l e g a l  
c o u n s e l  t o  t h e  o f f i c e  o f  t h e  lo n g  t e rm  c a r e  ombudsman, u n ­
l e s s  t h e  AG h a s  a  c o n f l i c t  o f  i n t e r e s t .  I n  t h a t  e v e n t ,  t h e  
ombudsman may h i r e  p r i v a t e  l e g a l  c o u n s e l .
S ec . 44.21.239 r e q u i r e s  t h e  O ld e r  A la sk a n s  Commission to  
e n t e r  i n t o  c o o p e r a t i v e  a g re em en ts  w i t h  o t h e r  s t a t e  and l o c a l  
a g e n c i e s  t o  e s t a b l i s h  p r o t o c o l s  f o r  i n v e s t i g a t i o n s  and o t h e r  
a c t i v i t i e s  o f  t h e  o f f i c e  o f  t h e  lo n g  te rm  c a r e  ombudsman.



S e n a t o r  R i c k  U e h l i n g

P a g e  3
M a r c h  24, 1988

Sec . 3 add s  d e f i n i t i o n s  o f  " l o n g  te rm  c a r e  f a c i l i t y " ,  "o f-  
f i c e " , " o l d e r  A la s k a n " ,  "ombudsman", and  " s e n i o r  c i t i z e n  
h o u s i n g " .
S e c . 4 g i v e s  p e r s o n s  who r e p o r t  e l d e r l y  ab u se  o r  n e g l e c t  t o  
t n e  D ep a r tm en t o f  H e a l t h  and S o c i a l  S e r v i c e s  t h e  same p r o ­
t e c t i o n s  a g a i n s t  r e t a l i a t i o n  and c i v i l  r em ed ie s  as a r e  p r o ­
v i d e d  f o r  c o m p la in a n ts  t o  t h e  lo n g  te rm  c a r e  ombudsman. The 
p e n a l t y  f o r  r e t a l i a t i o n  i n  t h i s  i n s t a n c e  i s  a v i o l a t i o n ,  a s  
p r o v id e d  i n  AS 47.24.010(c), r a t h e r  t h a n  a  c l a s s  B m is d e ­
m eanor a s  i n  Sec; 44.21.237(c).
EEH: bb 
b4/057
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I N  TH E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A  B I L L

F o r  an  A c t  e n t itled: " A n  A ct r e l a t i n g  to the O l d e r  A l a s k a n s  C o m m i s s i o n  and

the p r o t e c t i o n  of e l d e r l y  p e r s o n s ;  an d  e s t a b l i s h i n g  

the o f f i c e  of the o l d e r  A l a s k a n s  o m b u d s m a n . "

B E  IT  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A SKA:

* S e c t i o n  1. A S  4 4 . 2 1 . 2 3 0 ( b )  is a m e n d e d  to read:

(b) To a c c o m p l i s h  its duties, the c o m m i s s i o n  m a y

(1) review, ev a l u a t e ,  a n d  c o m m e n t  u p o n  state p r o g r a m s  

c o n c e r n e d  w i t h  the p r o b l e m s  a nd the n e e d s  of o l d e r  A l a s kans;

(2) c o l l e c t  facts a n d  s t a t i s t i c s ,  a nd m a k e  s t u d i e s  of 

c o n d i t i o n s  an d  p r o b l e m s  p e r t a i n i n g  to the e m p l o y m e n t ,  health, f i n a n­

cial  security, s o cial w e l f a r e ,  a nd o t h e r  c o n c e r n s  that b e a r  u p o n  the 

w e l l - b e i n g  of o l d e r  A l a s k a n s ;

(3) p r o v i d e  i n f o r m a t i o n  a b o u t  p u b l i c  p r o g r a m s  that w o u l d  be 

of i n t e r e s t  or  b e n e f i t  to o l d e r  A l a s k a n s ;

(4) a p p o i n t  s p e c i a l  c o m m i t t e e s ,  w h i c h  m a y  i n c l u d e  p e r s o n s  

w h o  are not m e m b e r s  of the c o m m i s s i o n ,  to c o m p l e t e  n e c e s s a r y  studies;

(5) p r o m o t e  c o m m u n i t y  e d u c a t i o n  e f f o r t s  r e g a r d i n g  the 

p r o b l e m s  and c o n c e r n s  of o l d e r  A l a s k a n s ;

(6) c o n t r a c t  f or n e c e s s a r y  services;

(7) c o n sult a nd c o o p e r a t e  w i t h  p e r s o n s ,  o r g a n i z a t i o n s ,  a nd 

g r o u p s  i n t e r e s t e d  in  or  c o n c e r n e d  w i t h  p r o g r a m s  of a s s i s t a n c e  to o l d e r  

A l a s k a n s ;

(8) a d v o c a t e  i m p r o v e d  p r o g r a m s  of b e n e f i t  to o l d e r  

A l a s k a n s ; and
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(9) set s t a n d a r d s  f or levels of s e r v i c e s  for o l d e r  A l a s k a n s  

f or p r o g r a m s  a d m i n i s t e r e d  by  the c o m m i s s i o n ; and

(10) a d opt r e g u l a t i o n s  n e c e s s a r y  f or the a d m i n i s t r a t i o n  of 

A S  4 4 . 2 1 . 2 0 0  - 4 4 . 2 1 . 2 4 0  and to comp l y  w i t h  f e d e r a l  l a w .

* Sec. 2. A S  4 4 . 2 1  is a m e n d e d  by  a d d i n g  n e w  s e c t i o n s  to read:

Sec. 4 4 . 2 1 . 2 3 1 .  O F F I C E  OF  T H E  O L D E R  A L A S K A N S  O M B U D S M A N .  (a)

Th e  o f f i c e  of the o l d e r  A l a s k a n s  o m b u d s m a n  is e s t a b l i s h e d  in the

c o m m ission.

(b) Th e  o m b u d s m a n  s h all be a p p o i n t e d  by the c o m m i s s i o n  for a 

t e r m  of fou r  y e a r s  and m a y  be r e a p p o i n t e d .  A  m e m b e r  of t he c o m m i s s i o n  

w h o  ha s  a f i n a n c i a l  i n t e r e s t  in a n u r s i n g  h o m e  in the state, or w h o

has any o t h e r  c o n f l i c t  of interest, m a y  n ot p a r t i c i p a t e  in th e  a p­

p o i n t m e n t  of the om b u d s m a n .  T he o m b u d s m a n  is a f u l l - t i m e  p o s i t i o n ,  

w i t h  c o m p e n s a t i o n  and c o n d i t i o n s  of e m p l o y m e n t  d e t e r m i n e d  by  the

commission.

(c) T h e  o m b u d s m a n  m a y  not h a v e  a f i n a n c i a l  i n t e r e s t  in a n u r s i n g  

h o m e  in  the state. T he c o m m i s s i o n  s h all adopt r e g u l a t i o n s  to a s s u r e  

that t he o m b u d s m a n ,  a nd e m p l o y e e s  a n d  v o l u n t e e r s  of the o f f ice, do not 

h a v e  a c o n f l i c t  of i n t e r e s t  o r  an  a p p e a r a n c e  of a c o n f l i c t  of i n t e r­

est .

Sec. 4 4 . 2 1 . 2 3 2 .  D U T I E S  A N D  P O W E R S  O F  T H E  OM B U D S M A N .  (a) The 

o m b u d s m a n  s h all i n v e s t i g a t e  a nd r e s o l v e  a c o m p l a i n t  m a d e  by or o n  

b e h a l f  of a n  o l d e r  A l a s k a n  w h o  r e s i d e s  in  a n u r s i n g  h o m e  i n  t he s t ate 

if the c o m p l a i n t  r e l a t e s  to a d m i n i s t r a t i v e  a c t i o n  tha t  m a y  a d v e r s e l y

a f fect the h e a l t h ,  safety, w e l f a r e ,  or r i g h t s  of the o l d e r  Alaskan;

(b) T he o m b u d s m a n  m ay

(1) s u b p o e n a  w i t n e s s e s ,  comp e l  t h e i r  a t t e n d a n c e ,  r e q u i r e  

the p r o d u c t i o n  of e v i d ence, a d m i n i s t e r  oaths, a n d  e x a m i n e  any p e r s o n  

u n d e r  o a t h  in  c o n n e c t i o n  w i t h  a c o m p l a i n t  d e s c r i b e d  u n d e r  (a) of  this
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1 s e c t i o n ;  the p o w e r s  d e s c r i b e d  in t his p a r a g r a p h  shall be e n f o r c e d  b y

2 t he s u p e r i o r  court;

3 (2) p u r s u e  a d m i n i s t r a t i v e ,  legal, or o t h e r  a p p r o p r i a t e

4 r e m e d i e s  o n  b e h a l f  of a n  o l d e r  A l a s k a n  w h o  r e s ides in  a n u r s i n g  h o m e

5 i n  the state.

6 Sec. 4 4 . 2 1 . 2 3 3 .  T R A I N I N G  A N D  C E R T I F I C A T I O N  O F  O M B U D S M A N ' S  STAFF.

7 (a) T h e  o m b u d s m a n  s h all p r o v i d e  f o r  the t r a i n i n g  a n d  c e r t i f i c a t i o n  of

8 o f f i c e  staff, i n c l u d i n g  v o l u n t e e r s  and o t h e r  r e p r e s e n t a t i v e s  of the

9 office. T r a i n i n g  m u s t  i n c l u d e  i n s t r u c t i o n  in federal, state, a n d

10 local laws a nd p o l i c i e s  r e l a t i n g  to n u r s i n g  h o m e s  in the state, and in

11 i n v e s t i g a t i v e  tec h n i q u e s .  T h e  o m b u d s m a n  m a y  r e q u i r e  o t h e r  a p p r o p r i a t e

12 training.

13 (b) A n  e m p l oyee, v o l u n t e e r ,  or o t h e r  r e p r e s e n t a t i v e  of the

14 o f f i c e  m a y  n ot i n v e s t i g a t e  a c o m p l a i n t  u n d e r  AS 4 4 . 2 1 . 2 3 2 ( a )  u n l e s s

15 c e r t i f i e d  as h a v i n g  c o m p l e t e d  t r a i n i n g  u n d e r  this s e c t i o n  and a p p r o v e d

16 b y  the o m b u d s m a n  as q u a l i f i e d  to i n v e s t i g a t e  the complaint.

17 Sec. 4 4 . 2 1 . 2 3 4 .  O M B U D S M A N ' S  A C C E S S  TO  N U R S I N G  H O M E S  A N D  P A T I E N T

18 R E C O R D S .  (a) A  p e r s o n  m a y  n ot d e n y  a c cess to a n u r s i n g  h o m e  or  to an

19 o l d e r  A l a s k a n  by the o m b u d s m a n  or an  e m p l o y e e ,  v o l u n t e e r ,  or o t h e r

20 r e p r e s e n t a t i v e  of the office.

21 (b) N o t w i t h s t a n d i n g  t he p r o v i s i o n s  of AS  4 4 . 2 1 . 2 3 2 ( b ) ( 1 ) ,  the

22 o m b u d s m a n  m a y  o b t a i n  m e d i c a l  or  o t h e r  r e c o r d s  of an  o l d e r  A l a s k a n  w h o

23 r e s i d e s  in  a n u r s i n g  h o m e  in  the s t ate o n l y  w i t h  the c o n sent of the

24 o l d e r  A l a s k a n  or the o l d e r  A." .skan's legal g u a r d i a n  or, if the o l d e r

25 A l a s k a n  is u n a b l e  or i n c o m p e t e n t  to c o n s e n t  a n d  d oes not h ave a legal

26 g u a r d i a n ,  o n l y  w i t h  a court order.

27 Sec. 4 4 . 2 1 . 2 3 5 .  C O N F I D E N T I A L I T Y .  (a) R e c o r d s  o b t a i n e d  or

28 m a i n t a i n e d  by  the o m b u d s m a n  a re c o n f i d e n t i a l ,  a re not subject to

29 i n s p e c t i o n  or  c o p y i n g  u n d e r  A S  0 9 . 2 5 . 1 1 0  - 0 9 . 2 5 . 1 2 0  and, except as
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p r o v i d e d  i n  (b) of this section, m a y  be d i s c l o s e d  only at the d i s­

c r e t i o n  of the o m b u dsman.

(b) T h e  i d e n t i t y  of a c o m p l a i n a n t  or an  o l d e r  A l a s k a n  w h o  r e­

sides in  a n u r s i n g  h o m e  in the state m a y  not be  d i s c l o s e d  w i t h o u t  the 

c o n s e n t  of t he i d e n t i f i e d  p e r s o n  or  the p e r s o n ' s  legal g u a r d i a n ,  

u n l e s s  r e q u i r e d  by court order.

Sec. 4 4 . 2 1 . 2 3 6 .  I M M U N I T Y  F R O M  LI A B I L I T Y .  (a) A  p e r s o n  who, in 

g o o d  faith, m a k e s  a c o m p l a i n t  d e s c r i b e d  in A S  4 4 . 2 1 . 2 3 2 ( a )  is immu n e  

f r o m  civil o r  c r i m i n a l  l i a b i l i t y  that m i g h t  o t h e r w i s e  exist for m a k i n g  

the complaint.

(b) T h e  o m b u dsman, or a n  employee, v o l u n t e e r ,  or o t h e r  r e p r e s e n­

tati v e  of the office, is immu n e  f rom c i vil or  c r i m i n a l  l i a b i l i t y  f or 

the g o o d  f a i t h  p e r f o r m a n c e  of o f f i c i a l  duties.

Sec. 4 4 . 2 1 . 2 3 7 .  I N T E R F E R E N C E  W I T H  O M B U D S M A N  A N D  R E T A L I A T I O N  

P R O H I B I T E D .  (a) It is u n l a w f u l  to i n t e n t i o n a l l y  i n t e r f e r e  w i t h  the 

o m b u d s m a n ,  o r  an em p l o y e e ,  v o l u n t e e r ,  or  r e p r e s e n t a t i v e  of the office, 

in the p e r f o r m a n c e  of o f f i c i a l  duties.

(b) A n  e m p l o y e r  or  s u p e r v i s o r  of a p e r s o n  who, in g o o d  faith,

m a k e s  a c o m p l a i n t  d e s c r i b e d  in AS  4 4 . 2 1 . 2 3 2 ( a )  m a y  not dis c h a r g e ,

demote, transfer, r e duce the p a y  or b e n e f i t s  o r  w o r k  p r i v i l e g e s  of,

p r e p a r e  a n e g a t i v e  w o r k  p e r f o r m a n c e  e v a l u a t i o n  of, or take o t h e r

d e t r i m e n t a l  a c t i o n  a g a i n s t  the p e r s o n  b e c a u s e  of the complaint. T he 

p e r s o n  m a k i n g  the c o m p l a i n t  m a y  b r i n g  a c i vil a c t i o n  f or c o m p e n s a t o r y  

a n d  p u n i t i v e  d a m a g e s  a g a i n s t  an  e m p l o y e r  or s u p e r v i s o r  w h o  v i o l a t e s  

this s u b s e c t i o n .  In the civil a c t i o n  t h ere is a r e b u t t a b l e  p r e s u m p­

ti o n  that t he d e t r i m e n t a l  a c t i o n  by the em^ o y e ^  or s u p e r v i s o r  was 

r e t a l i a t o r y  if it wa s  t a k e n  w i t h i n  90 day s  a f t e r  the c o m p l a i n t  was 

m a d e .

(c) A  p e r s o n  w h o  v i o l a t e s  this s e c t i o n  is g u i l t y  of a class B 
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1 m i s d e m e a n o r .

2 Sec. 44. 2 1 . 2 3 8 .  L E G A L  C O U N S E L  F O R  O M B U D S M A N .  T h e  A t t o r n e y

3 G e n e r a l  s h a l l  p r o v i d e  legal a d v i c e  an d  r e p r e s e n t a t i o n  i n  c o n n e c t i o n

4 w i t h  a n y  m a t t e r  r e l a t i n g  to the powers, d u t i e s ,  a nd o p e r a t i o n  of  t he

5 office, and in  any legal a c t i o n  b r o u g h t  a g a i n s t  the o m b u d s m a n  or  a n

6 e m p l oyee, v o l u n t e e r ,  or o t h e r  r e p r e s e n t a t i v e  of  the office. I f  the

7 A t t o r n e y  G e n e r a l  cannot p r o v i d e  legal a d v i c e  o r  r e p r e s e n t a t i o n  b e c a u s e

8 of a c o n f l i c t  of interest, the o m b u d s m a n  m a y  e m p l o y  p r i v a t e  legal

9 counsel.

10 *  Sec. 3. AS 4 4 . 2 1 . 2 4 0  is a m e n d e d  to read:

11 Sec. 44 . 2 1 . 2 4 0 .  D E F I N I T I O N S .  In A S  4 4 . 2 1 . 2 0 0  - 4 4 . 2 1 . 2 4 0 ,

12 (1) " c o m m i s s i o n "  m e a n s  the O l d e r  A l a s k a n s  C o m m i s s i o n ^

13 (2) " n u r s i n g  h o m e "  has the m e a n i n g  g i v e n  in AS  0 8 . 7 0 . 1 8 0 ;

14 (3) " o f f i c e "  m e a n s  the o f f i c e  of t he o l d e r  A l a s k a n s  o m b u d s -

15 man;

16 (4) " o l d e r  A l a s k a n "  m e a n s  a r e s i d e n t  w h o  is 60 y e a r s  of age

17 o r  older;

18 (5) " o m b u d s m a n "  m e a n s  the o l d e r  A l a s k a n s  o m b u d s m a n  a p p o i n t -

19 ed u n d e r  AS 4 4 . 2 1 . 2 3 1 .

20 * Sec. 4. AS  4 7 . 2 4 . 0 1 0  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  to read:

21 (h) A n  e m p l o y e r  or  s u p e r v i s o r  of a p e r s o n  who, in g o o d  faith,

22 m a k e s  a r e port of h a r m  u n d e r  this s e c t i o n  m a y  not d i s c h a r g e ,  d e m o t e ,

23 t r a n sfer, r e d u c e  p a y  or b e n e f i t s  or  w o r k  p r i v i l e g e s  of, p r e p a r e  a

24 n e g a t i v e  w o r k  p e r f o r m a n c e  e v a l u a t i o n  of, or take o t h e r  d e t r i m e n t a l

25 a c t i o n  a g a inst the p e r s o n  b e c a u s e  of the report. Th e  p e r s o n  m a k i n g

26 the r e p o r t  m a y  b r i n g  a civil a c t i o n  f o r  c o m p e n s a t o r y  a n d  p u n i t i v e

27 d a m a g e s  a g a i n s t  a n  e m p l o y e r  or  s u p e r v i s o r  w h o  v i o l a t e s  thi s  s u b s e c -

28 tion. In the c i v i l  a c t i o n  there is a r e b u t t a b l e  p r e s u m p t i o n  t hat t he

29 d e t r i m e n t a l  a c t i o n  by the e m p l o y e r  or s u p e r v i s o r  w as r e t a l i a t o r y  if it
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I f  {SB 442 p a s s e s ,  t h e  e x i s t i n g  s e n i o r  ombudsman 
p r o g r a m  w i t h i n  t h e  O l d e r  A l a s k a n s  C om m i s s i o n  w i l l  b e  
g i v e n  a  b r o a d e r  m a n d a t e  t o  p u r s u e  f o r m a l  r e m e d i e s  on 
b e h a l f  o f  a g g r i e v e d  s e n i o r s  i n  n u r s i n g  homes a n d  o t h e  
a d u l t  c a r e  r e s i d e n t i a l , f a c i l i t i e s .  The Ombud sman 's  
o f f i c e  w i l l  a l s o - b e  empowe red  t o  t r a i n  a n d  m a i n t a i n  
a  p o o l  o f  v o l u n t e e r  a n d  r e p r e s e n t a t i v e s  t o  go i n t o  
t h e { f a c i l i t i e s ,  in .  e v e r y '  c om m un i t y  w h e r e  a  f a c i l i t y  
e x i s t s ,  j T h e  Ombudsman w i l l  n e e d  t o  c o n t i n u e  p r e s e n t  
e f f o r t s  t o  c o l l e c t i  a n d ’ m a i n t a i n  a  u n i f o r m  s t a t e  d a t a  
b a s ^  on  p e n i o r  c p m p l a i ' n t s .  T h e s e  new a n d  c o n t i n u i n g  
r e s p o n s i b i l i t i e s  r e q u i r e  t h a t  tjhe ombudsman h a v e  a n  
a s s i s t a n t  t o  . h e l p  p r o c e s s  ; and  i n v e s t i g a t e  c o m p l a i n t s ,  
c o o r d i n a t e d  t h e  t r a i n i n g  a n d  d a i l y  m an ag em en t  o f  t h e  
v o l u n t e e r s ' ,  a n d  a s s i s t  i n  t h e  p r e p a r a t i o n  o f  l e g a l  
d o c u m e n t s  n e e d e d ’ f o r 1 a ny  f o r m a l  a c t i o n s  w h i c h  t h e  
ombudsman may b e : c o m p e l l e d  t o  b r i n g  on  b e h a l f  o f  
r e s i d e n t ' s .  . ' !

Request For 
New Position

Agency
n i t u

Component

*

A d m i n i s t r a t i o n .
O l d e r  A l a s k a n s  C om m i s s i o n
T !   -

I



Offered: 3/23/88
Referred: Finance

5-1820B

O r i g i n a l  s p o n s o r s :  U e h l i n g ,  K e r t t u l a
a n d  S z y m a n s k i

1 IN T H E  S E N A T E  B Y  T H E  S T A T E  A F F A I R S  C O M M I T T E E

2 CS F O R  S E N A T E  B I L L  NO. 4 4 2  (State A f f a i r s )

3 IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  01- A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F o r  an  A c t  e n t i t l e d :  " A n  Act r e l a t i n g  to the O l d e r  A l a s k a n s  C o m m i s s i o n  and

7 t he p r o t e c t i o n  of e l d e r l y  p e r s o n s ;  a nd e s t a b l i s h i n g

8 t he o f f i c e  of  the long t e r m  c a r e  o m b u d s m a n . "

9 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

10 * S e c t i o n  1. A S  4 4 . 2 1 . 2 3 0 ( b )  is a m e n d e d  to read:

11 (b) To a c c o m p l i s h  its d u t i e s ,  the c o m m i s s i o n  m a y

12 (1) review, e v a l u a t e ,  a n d  c o m m e n t  u p o n  s t a t e  p r o g r a m s

13 c o n c e r n e d  w i t h  the p r o b l e m s  a n d  t he n e e d s  of o l d e r  A l a s k a n s ;

14 (2) c o l lect facts a nd s t a t i s t i c s ,  a n d  m a k e  s t u dies of

15 c o n d i t i o n s  a n d  p r o b l e m s  p e r t a i n i n g  to the e m p l o y m e n t ,  health, finan-

16 cia l  s e c u r i t y ,  s o c i a l  w e l f a r e ,  a nd o t h e r  c o n c e r n s  tha t  b e a r  u p o n  the

17 w e l l - b e i n g  of o l d e r  A l a skans;

18 (3) p r o v i d e  i n f o r m a t i o n  about p u b l i c  p r o g r a m s  that w o u l d  be

19 of  i n t e r e s t  or  b e n e f i t  to o l d e r  A l a s k a n s ;

20 (4) a p p o i n t  s p e c i a l  c o m m i t t e e s ,  w h i c h  m a y  i n c l u d e  p e r s o n s

21 w h o  are no t  m e m b e r s  of t h e  c o m m i s s i o n ,  to c o m p l e t e  n e c e s s a r y  studies;

22 (5) p r o m o t e  c o m m u n i t y  e d u c a t i o n  e f f o r t s  r e g a r d i n g  the

23 p r o b l e m s  a nd c o n c e r n s  of o l d e r  A l a s k a n s ;

24 (6) c o n t r a c t  f o r  n e c e s s a r y  s e r v ices;

25 (7) c o n s u l t  a n d  c o o p e r a t e  w i t h  p e r s o n s ,  o r g a n i z a t i o n s ,  and

26 g r o u p s  i n t e r e s t e d  in or c o n c e r n e d  w i t h  p r o g r a m s  of a s s i s t a n c e  to o l der

27 A l a s k a n s ;

28 (8) a d v o c a t e  i m p r o v e d  p r o g r a m s  of b e n e f i t  to o l d e r  Alas-

29 k a n s ; a n d
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(9) set s t a n d a r d s  fo r  levels o f  s e r v i c e s  fo r  o l d e r  A l a s k a n s  

f o r  p r o g r a m s  a d m i n i s t e r e d  by  the c o m m i s s i o n ; a n d

(10) a d o p t  r e g u l a t i o n s  n e c e s s a r y  for the a d m i n i s t r a t i o n  of 

A S  4 4 . 2 1 . 2 0 0  - 4 4 . 2 1 . 2 4 0  a nd to c o m p l y  w i t h  f e d e r a l  l a w .

* Sec. 2. AS  4 4 . 2 1  is a m e n d e d  b y  a d d i n g  n e w  s e c tions to read:

Sec. 4 4 . 2 1 . 2 3 1 .  O F F I C E  O F  T H E  L O N G  T E R M  CAR E  O M B U D S M A N .  (a)

T h e  o f f i c e  of the l ong t e r m  c are o m b u d s m a n  is e s t a b l i s h e d  in  the 

com m i s s i o n .

(b) The o m b u d s m a n  s h a l l  be h i r e d  by  the c o m m i s s i o n .  A  m e m b e r  of 

the c o m m i s s i o n  w h o  h as a f i n a n c i a l  i n t e r e s t  in a lon g  t e r m  c are f a c i l­

ity  in the state, o r  w h o  h as a ny o t h e r  c o n f l i c t  of i n t e r e s t ,  m a y  not 

p a r t i c i p a t e  in  the h i r i n g  of the om b u d s m a n .  T he o m b u d s m a n  is a

f u l l - t i m e  p o s i t i o n  i n  t he c l a s s i f i e d  service.

(c) T he o m b u d s m a n  m a y  n o t  h a v e  a f i n a n c i a l  i n t e r e s t  in a long 

t e r m  c a r e  f a c i l i t y  i n  t he state. T h e  c o m m i s s i o n  s h a l l  a d o p t  r e g u l a­

tions to e n s u r e  t h a t  t he om b u d s m a n ,  and e m p l o y e e s  a n d  v o l u n t e e r s  of 

th e  office, do  not h a v e  a c o n f l i c t  of  i n t e r e s t  o r  an  a p p e a r a n c e  of a 

c o n f l i c t  of i n t e rest.

Sec. 4 4 . 2 1 . 2 3 2 .  D U T I E S  A N D  P O W E R S  O F  T HE L O N G  T E R M  C A R E  O M B U D S­

MAN. (a) T he o m b u d s m a n  s h all i n v e s t i g a t e  a n d  r e s o l v e  a  c o m p l a i n t

m a d e  by  or o n  b e h a l f  of a n  o l d e r  A l a s k a n  w h o  r e s i d e s  in a l o n g  ter m  

c a r e  f a c i l i t y  in  th e  s t a t e  if the c o m p l a i n t  r e l a t e s  to a de c i s i o n ,  

a c t ion, or  f a i l u r e  to act by  a  p r o v i d e r  or a r e p r e s e n t a t i v e  of a

p r o v i d e r  of long t e r m  c are services, or b y  a p u b l i c  a g e n c y  or s o cial 

s e r v i c e s  agency, t hat m a y  a d v e r s e l y  a f f e c t  the h e a l t h ,  s a f e t y ,  w e l­

fare, o r  r i ghts of the o l d e r  A l a s k a n .

(b) Th e  o m b u d s m a n  m a y  i n v e s t i g a t e  a n d  r e s o l v e  a c o m p l a i n t  m a d e

by  or  o n  b e h a l f  of a n  o l d e r  A l a s k a n  r e l a t i n g  to the lon g  t e r m  c a r e  or

r e s i d e n t i a l  c i r c u m s t a n c e s  of the o l d e r  A l a s k a n .  C o m p l a i n t s  u n d e r  this
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s u b s e c t i o n  m a y  r e l a t e  to any i s s u e  no t  c o v e r e d  u n d e r  (a) of this 

section, i n c l u d i n g  the o l d e r  A l a s k a n ' s  landlord, s e n i o r  c i t i z e n  h o u s­

ing, a p u b l i c  a s s i s t a n c e  p r o g r a m ,  a p u b l i c  g r ant p r o g r a m  f o r  s e r v i c e s  

to o l d e r  A l a s k a n s ,  p u b l i c  u t i l i t i e s ,  h e a l t h  care f a c i l i t i e s ,  and 

h e a l t h  care p r o v i d e r s .

(c) T he o m b u d s m a n  m a y

(1) s u b p o e n a  w i t n e s s e s ,  c o m p e l  t h e i r  a t t e n d a n c e ,  r e q u i r e  

t he p r o d u c t i o n  of e v i d e n c e ,  a d m i n i s t e r  oaths, a n d  e x a m i n e  any p e r s o n  

u n d e r  o a t h  in c o n n e c t i o n  w i t h  a c o m p l a i n t  d e s c r i b e d  u n d e r  (a) of this

section; the p o w e r s  d e s c r i b e d  in thi s  p a r a g r a p h  shall be e n f o r c e d  by

the s u p e r i o r  court;

(2) p u r s u e  a d m i n i s t r a t i v e ,  legal, or o t h e r  a p p r o p r i a t e

r e m e d i e s  on b e h a l f  of  an  o l d e r  A l a s k a n  w h o  r e s i d e s  in  a lon g  t erm cars 

f a c i l i t y  in th e  state.

Sec. 4 4 . 2 1 . 2 3 3 .  T R A I N I N G  A N D  C E R T I F I C A T I O N  OF STAFF. (a) The 

o m b u d s m a n  s h all p r o v i d e  f or t he t r a i n i n g  a nd c e r t i f i c a t i o n  of o f f i c e  

staff, i n c l u d i n g  v o l u n t e e r s  a n d  o t h e r  r e p r e s e n t a t i v e s  of t he office. 

T r a i n i n g  must i n c l u d e  i n s t r u c t i o n  in  federal, state, an d  l o cal laws

a n d  p o l i c i e s  r e l a t i n g  to long t e r m  car e  f a c i l i t i e s  in the state, a nd

i n  i n v e s t i g a t i v e  t e c h n i q u e s .  T h e  o m b u d s m a n  m ay r e q u i r e  o t h e r  a p p r o­

pr i a t e  t r a ining. T h e  o m b u d s m a n  m a y  d e c e r t i f y  a p e r s o n  u n d e r  this

s e c t i o n  for g o o d  c a u s e  in  a c c o r d a n c e  w i t h  r e g u l a t i o n s  a d o p t e d  b y  the 

c o m m i ssion.

(b) A n  e m p l o y e e ,  v o l u n t e e r ,  or  o t h e r  r e p r e s e n t a t i v e  of  the 

o f f i c e  m a y  not i n v e s t i g a t e  a co m p l a i n t  u n d e r  AS 4 4 . 2 1 . 2 3 2  u n l e s s  

c e r t i f i e d  as h a v i n g  c o m p l e t e d  t r a i n i n g  u n d e r  this s e c t i o n  a n d  a p p r o v e d

by the o m b u d s m a n  as q u a l i f i e d  to i n v e s t i g a t e  the complaint.

Sec. 4 4 . 2 1 . 2 3 4 .  A C C E S S  T O  L O N G  T E R M  C A R E  F A C I L I T I E S ,  O L D E R  

A L A S K A N S ,  A N D  R E C O R D S .  (a) A  p e r s o n  m ay not d e n y  a c c e s s  to a long
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te r m  care facility o r  to a n  o l d e r  A l a s k a n  b y  t h e  o m b u d s m a n  o r  an 

employee, v o l u nteer, o r  o t h e r  r e p r e s e n t a t i v e  of t h e  office.

(b) N o t w i t h s t a n d i n g  the p r o v i s i o n s  of AS 4 4 . 2 1 . 2 3 2 ( c ) ( 1 ) ,  the 

o m b u d s m a n  ma y  o b t a i n  m e d i c a l  or o t h e r  r e c o r d s  of a n  o l d e r  A l a s k a n  who 

re s ides in a long t e r m  c are f a c i l i t y  i n  the s t ate only w i t h  the c o n­

sent of the o l d e r  A l a s k a n  o r  the o l d e r  A l a s k a n ' s  legal g u a r d i a n  or, if 

the o l d e r  A l a s k a n  is u n a b l e  or i n c o m p e t e n t  to c o n sent and doe s  not 

have a legal g u a r d i a n ,  o n l y  w i t h  a c o urt order.

Sec. 44.21.235. C O N F I D E N T I A L I T Y .  (a) R e c o r d s  o b t a i n e d  or 

m a i n t a i n e d  by the o m b u d s m a n  are c o n f i d e n t i a l ,  are n o t  s u b j e c t  to 

i n s p e c t i o n  or c o p y i n g  u n d e r  AS  0 9 . 2 5 . 1 1 0  - 0 9 . 2 5 . 1 2 0  and, e x c e p t  as 

p r o v i d e d  i n  (b) of thi s  s e c t i o n ,  m a y  b e  d i s c l o s e d  only at the d i s­

cre t i o n  of the o m b u dsman.

(b) The i d e n t i t y  of a c o m p l a i n a n t  or a n  o l d e r  A l a s k a n  o n  w h o s e  

b e h a l f  a c o m p l a i n t  is m a d e  m a y  n o t  be d i s c l o s e d  w i t h o u t  the c o n s e n t  of 

the i d e n t i f i e d  p e r s o n  or t he p e r s o n ' s  legal gu a r d i a n ,  u n l e s s  r e q u i r e d  

by court order.

Sec. 44.21.236. I M M U N I T Y  F R O M  L I A B I L I T Y .  (a) A  p e r s o n  who, in 

good faith, m a k e s  a c o m p l a i n t  d e s c r i b e d  in  A S  4 4 . 2 1 . 2 3 2  is i m m u n e  from 

civil or c r i m i n a l  l i a b i l i t y  that m i g h t  o t h e r w i s e  exist f or m a k i n g  the 

c o m p l a i n t .

(b) The o m b u d s m a n ,  or  an e m p l o y e e ,  v o l u n t e e r ,  or o t h e r  r e p r e s e n­

tative of the office, is i m m u n e  f r o m  c i vil or  c r i m i n a l  l i a b i l i t y  for 

the goo d  f a ith p e r f o r m a n c e  of o f f i c i a l  duties.

Sec. 44.21.237. I N T E R F E R E N C E  W I T H  T HE L O N G  T E R M  C A R E  O M B U D S M A N  

A N D  R E T A L I A T I O N  P R O H I B I T E D .  (a) A  p e r s o n  m a y  not i n t e n t i o n a l l y  

in t e r f e r e  w i t h  the o m b u d s m a n ,  o r  ar. e m p l o y e e ,  v o l u n t e e r ,  or r e p r e s e n­

tati v e  of the office, in  t h e  p e r f o r m a n c e  of  o f f i c i a l  d u t i e s  u n d e r  

AS 44.21.232.
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1 (b) If a p e r s o n  m a k e s  a g o o d  f a i t h  c o m p l a i n t  d e s c r i b e d  in

2 A S  44.21.232, an  e m p l o y e r  or  s u p e r v i s o r  o f  the p e r son, or a p u b l i c  o r

3 p r i v a t e  a g e n c y  or e n t i t y  that p r o v i d e s  b e n e f i t s ,  services, or  h o u s i n g

4 to the person, ma y  not d i s c h a r g e ,  d e mote, transfer, r e d u c e  the p a y  or

5 b e n e f i t s  or w o r k  p r i v i l e g e s  of, p r e p a r e  a n e g a t i v e  w o r k  p e r f o r m a n c e

6 e v a l u a t i o n  of, den y  or  w i t h h o l d  b e n e f i t s  o r  services, evict, or  take

7 o t h e r  d e t r i m e n t a l  a c t i o n  a g a i n s t  the p e r s o n  b e c a u s e  of  the complaint.

8 T h e  p e r s o n  m a k i n g  the c o m p l a i n t  m a y  b r i n g  a civil a c t i o n  f or c o m p ensa-

9 t o r y  a n d  p u n i t i v e  d a m a g e s  a g a i n s t  a n  employer, supervisor, agency, or

10 e n t i t y  that v i o l a t e s  this s u b s e c t i o n .  I n  the civil a c t i o n  there is a

11 r e b u t t a b l e  p r e s u m p t i o n  t hat t he d e t r i m e n t a l  a c t i o n  w a s  r e t a l i a t o r y  if

12 it w as t a ken w i t h i n  90 d a y s  a f t e r  t he c o m p l a i n t  w as made.

13 (c) A  p e r s o n  w h o  v i o l a t e s  this s e c t i o n  is g u i l t y  of a c l ass B

14 m i s d e m e a n o r .

15 Sec. 4 4.21.238. L E G A L  C O U N S E L  F O R  T H E  L O N G  T E R M  CARE O M B U DSMAN.

16 T h e  a t t o r n e y  g e n e r a l  s h all p r o v i d e  legal a d v i c e  and r e p r e s e n t a t i o n  in

17 c o n n e c t i o n  w i t h  any m a t t e r  r e l a t i n g  to the powers, duties, and opera-

18 t i o n  of the office, a nd i n  any legal a c t i o n  b r o u g h t  a g ainst the om-

19 b u d s m a n  or  an employee, v o l u n t e e r ,  or  o t h e r  r e p r e s e n t a t i v e  of  the

20 office. If the a t t o r n e y  g e n e r a l  c a nnot p r o v i d e  legal advice or repre-

21 s e n t a t i o n  b e c a u s e  of a c o n f l i c t  of in t e r e s t ,  the o m b u d s m a n  m a y  e m p l o y

22 p r i v a t e  legal counsel.

23 Sec. 44.21.239. C O O P E R A T I V E  A G R E E M E N T S .  The c o m m i s s i o n  shall

24 e n t e r  into c o o p e r a t i v e  a g r e e m e n t s  c o n c e r n i n g  the o p e r a t i o n s  of  the

25 office, i n c l u d i n g  p r o t o c o l s  f or i n v e s t i g a t i o n s ,  w i t h  state a nd local

26 a g e n c i ~ s  that h ave j u r i s d i c t i o n  o v e r  long t e r m  care f a c i l i t i e s  o r  over

27 t he a b u s e  and n e g l e c t  of o l d e r  A l a s k a n s .

28 * Sec. 3. AS 4 4 . 2 1 . 2 4 0  is a m e n d e d  to read:

^  29 Sec. 44.21.240. D E F I N I T I O N S .  I n  AS  4 4 . 2 1 . 2 0 0  - 4 4 . 2 1.240,
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1 (1) " c o m m i s s i o n "  m e a n s  the O l d e r  A l a s k a n s  C o m m i s s i o n ^

2 (2) " l o n g  t e r m  c are f a c i l i t y "  m e a n s  a f o s t e r  h o m e  o r  o t h e r

3 r e s i d e n t i a l  f a c i l i t y  fo r  d e p e n d e n t  a d u l t s  that is r e q u i r e d  to be

4 l i c e n s e d  u n d e r  A S  4 7 . 3 5  a nd a n u r s i n R  h o m e  as d e f i n e d  in  AS 0 8 . 7 0 . 1 8 0 ;

5 (3) " o f f i c e "  m e a n s  the o f f i c e  of the l ong t e r m  care o m b uds-

6 man;

7 (4) " o l d e r  A l a s k a n "  m e a n s  a r e s i d e n t  w h o  is 60 y e a r s  of age

8 or  older;

9 (5) " o m b u d s m a n "  m e a n s  the l o n g  t e r m  c a r e  o m b u d s m a n  h i r e d

10 u n d e r  AS  44 . 2 1 . 2 3 1 ;

11 (6) " s e n i o r  c i t i z e n  h o u s i n g "  ha s  the m e a n i n g  g i v e n  in

12 AS 4 4 . 4 7 . 6 2 0 ( e ) .

13 *  Sec. 4. A S  4 7 . 2 4 . 0 1 0  is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  to read:

14 (h) If a p e r s o n  m a k e s  a g o o d  f a i t h  r e p o r t  of  h a r m  u n d e r  this

15 section, a n  e m p l o y e r  o r  s u p e r v i s o r  of the p e r s o n ,  or a p u b l i c  or

16 p r i v a t e  a g e n c y  o r  e n t i t y  that p r o v i d e s  b e n e f i t s ,  se r v i c e s ,  or h o u s i n g

17 to the person, m a y  no t  di s c h a r g e ,  d e m ote, t r a n s f e r ,  r e d u c e  the p ay or

18 b e n e f i t s  or  w o r k  p r i v i l e g e s  of, p r e p a r e  a n e g a t i v e  w o r k  p e r f o r m a n c e

19 e v a l u a t i o n  of, d e n y  o r  w i t h h o l d  b e n e f i t s  or s e r vices, evict, or take

20 o t h e r  d e t r i m e n t a l  a c t i o n  a g a i n s t  the p e r s o n  b e c a u s e  of  the report.

21  T he p e r s o n  m a k i n g  the repo r t  m a y  b r i n g  a c i v i l  a c t i o n  f o r  c o m p e n s a t o r y

22 and p u n i t i v e  d a m a g e s  a g a i n s t  a n  e m p l o y e r ,  s u p e r v i s o r ,  agency, or

23 e n t i t y  that v i o l a t e s  this s u b s e c t i o n .  In  the c i v i l  a c t i o n  t h e r e  is a

24 r e b u t t a b l e  p r e s u m p t i o n  that the d e t r i m e n t a l  a c t i o n  was r e t a l i a t o r y  if

25 it w a s  t a k e n  w i t h i n  90 days a f t e r  the r e p o r t  of h a r m  w a s  made.
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State and local governmenta. Contracts. Grants.

42 USC 3027 note.

(A) by in se rtin g  ", o r  any  sep a ra te  organ izational u n it 
w ith in  such agency," a f te r  “a re a  th e  firs t p lace it appears, 
a n d

(B) by s tr ik in g  "engage" and  in se rting  "an d  will engage 
only".

SEC. 125. AREA PLANS.
Section 306(aX6XA) of th e  O lder Am ericans A ct of 1965 (42 U.S.C. 

3026(aX6XA)) is am ended by in se rtin g  ", and  public h ea ring s on,” 
a f te r  "eva lu a tion s of*.
SEC. 126. DAYCARE AND RESPITE SERVICES PROVIDED BY VOLUNTEERS.

Section 306(aX6XE) of th e  O lder A m ericans A ct of 1965 (42 U.S.C. 
3026(aX6XE)) is am ended—

(1) by in se rtin g  "o r  adults, and  resp ite  fo r fam ilies,” a f te r  "fo r 
ch ild ren", and

(2) by in se rtin g  ", adults, and  fam ilies" a fte r “to ch ild ren".
SEC. 127. COORDINATION OF CERTAIN PROGRAMS RELATING TO OLDER 

VICTIMS OF ALZHEIMER’S DISEASE.
Section 306(aX6) of th e  O lder A m ericans A ct o f 1965 (42 U.S.C. 

3026(a)(6)) is am ended—
(1) in  subpa rag raph  (J) by s tr ik in g  "an d ” a t  the end,
(2) in  su bpa rag raph  (K) by s tr ik in g  th e  period a t  th e  end  and 

in se rtin g  and  , and
(3) by add ing  a t  th e  end  th e  following:

“(L) coord inate th e  categories of services specified in 
p a rag raph  (2) fo r which th e  a re a  agency on aging is 
requ ired  to  expend funds unde r p a r t B, w ith ac tiv itie s of 
community-based organ izations estab lished for th e  benefit 
o f victim s o f A lzheim er’s  d isease and  th e  fam ilies o f such 
victim s.".

SEC. 128. PUBLIC HEARINGS.
Section 307(aX8) of th e  O lder A m ericans A ct of 1965 (42 U.S.C. 

3027(aX8)) is am ended by in se rtin g  ", and  public hearings on,” a fte r 
eva lua tions of'.

SEC. 129. OMBUDSMAN OFFICE AND PROGRAM.
(a) T ec h n ic a l  A ss istance .— Section 301 of th e  O lder Am ericans 

Act o f 1965 (42 U.S.C. 3021) is am ended by add ing  a t  th e  end th e  
following:

"(c) The Comm issioner shall provide technical assistance and  
tra in ing  (by con tract, g ran t, or otherwise) to S ta te  long-term ca re  
om budsman program s estab lished u nd e r section 307(a)(12), and  to 
indiv iduals design?' ’d u nd e r such section to be rep resen ta tiv es o f a  
long-term c a re  ombudsman, in o rd e r to enab le such  ombudsmen and  
such rep resen ta tiv es to ca rry  o u t th e  ombudsm an program  
effectively.”.

(b) S tudy  of O m bu d sm a n  Pro g ra m .— (1) The Commissioner on 
Aging shall conduct a s tudy  concerning involvem ent in th e  ombuds­
m an program  estab lished unde r section 307(aX12) of th e  O lder 
A m ericans Act o f 1965 (42 U.S.C. 3027(aX12)) and  its im pact upon 
issues and problem s affecting—

(A) residen ts of board  and  care facilities and o th e r Bimilar 
adu lt c a re  homes who a re  o lder ind iv iduals (as defined in 
section 302(10) of su :h  Act), includ ing recom m endations for

P U B L IC  LAW  1U U -H D — jn u v .  a ,  iu o i  „  o
expand ing  and  im proving ombudsman services in such facili­
ties, and  ,

(B) th e  effectiveness o f recru iting, supervising, and  re ta in ing  Volunm  
vo lun tee r ombudsmen.

(2) The Comm issioner sh a ll p repa re  and  subm it a  rep o rt to  th e  Reports 
Congress on th e  findings and  recom m endations o f th e  study  
described in  p a rag raph  (1) n o t la te r  th an  December 31,1989.

(c) A uthor izat ion  ok A ppropr iat ions .— (1) Section 303(a) o f the 
O lder Am ericans A ct of 1965 (42 U.S.C. 3023(a)), as am ended by 
section 122(a), is am ended—

(A) by in se rtin g  "(1)” a f te r  "(a)", and
(B) by add ing a t  th e  end  th e  following:

"(2) Subject to subsection (h), th e re  a re  authorized to  be app ro ­
p ria ted  $20,000,000 fo r fiscal y ea r 1988 and  such sum s as may be 
necessary fo r each o f  th e  fiscal y ea rs 1989, 1990, and  1991 to ca rry  
ou t section 307(aX12).".

(2) Section 308(bX5) of th e  O lder A m ericans Act o f 1965 (42 U.S.C. 
3028(bX5)) is am ended—  . . . .

(A) in  subpa rag raph  (A) by s tr ik in g  "subsection (a) and 
in se rtin g  "subsection (a)(1 )”, and

(B) in subparag raph  (B) by in se rtin g  "subsections (aXl) and  (b) 
o f ’ a f te r "u n d e r” the f irs t place i t  appears.

(d) S tate P la n s .— Section 307(aX12) o f th e  O lder A m ericans A ct of 
1965 (42 U.S.C. 3027(aX12)) is am ended to  re ad  as follows:

"(12) The p lan  sha ll provide th e  following assurances, w ith  
respect to  a  long-term ca re  om budsm an program:

"(A) The S ta te  agency w ill estab lish  and  operate, e ith e r  Contr.i 
d irec tly  o r by con trac t o r o th e r a rrangem en t w ith any  
public agency o r o th e r app rop ria te  p riva te  nonprofit 
organization, o th e r th an  an  agency o r o rganization which is 
responsible for licensing o r certify ing long-term care se rv ­
ices in  th e  S ta te  o r which is an association (or an  a ffilia te  of 
such  an  association) o f long-terir. care facilities (including 
any  o th e r res id en tia l facility  for o lder individuals), an 
Office of th e  S ta te  Long-Term C are  Om budsm an (in th is  
parag raph  re fe rred  to a s th e  ‘Office’) and  sha ll carry  ou t 
th rough  th e  Office a  long-term ca re  om budsm an program  
which provides a n  indiv idual who will, on a  full-time (basis—

“(i) investiga te  and  resolve com plain ts m ade by o r on 
beha lf o f o lder ind iv iduals who a re  residen ts of long­
te rm  c a re  facilities re la ting  to  action, inaction, or deci­
sions o f providers, o r th e ir  represen tatives, o f long-term 
care services, o f public agencies, o r of social service 
agencies, which may adversely affect th e  hea lth , safety, 
welfare, o r r ig h ts  o f such  residents;

"(ii) provide for tra in in g  s ta ff and  volun teers and  
prom ote th e  developm ent o f citizen organizations to 
p a rtic ip a te  in  th e  om budsman program ; and 

"(iii) ca rry  o u t such o th e r activ ities as th e  Commis­
sioner deem s appropria te .

"(B) The S ta te  agency will estab lish  procedures for appro- cinss i 
p ria te  access by th e  ombudsman to long-term care facilities infon. 
and  p a tien ts ’ records, including procedures to protect th e  
confiden tia lity  of such  records and  ensure th a t th e  iden tity  
of a n y  com plainan t o r residen t w ill no t be disclosed w ithou t



th e  w ritten  consen t o f such  com p la inan t o r residen t, o r 
upon  cou rt order.

"(C) The S ta te  agency w ill estab lish  a  s ta tew ide uniform  
repo rting  system  to  collect and  analyze d a ta  re la tin g  to 
com plain ts and  conditions in  long-term care  facilities for 
th e  purpose o f id en tify ing  and  resolving sign ifican t p rob­
lems, w ith  provision, for subm ission o f such d a ta  to  th e  
agency o f th e  S ta te  responsible fo r licensing o r certify ing 
long-term ca re  facilities in  th e  S ta te  a n d  to th e  Commis­
s io n e r on a  re g u la r basis.

"(D) The S ta te  agency w ill estab lish  p rocedures to a ssu re  
th a t  any files m ain ta in ed  by th e  om budsm an program  sh a ll 
be disclosed only a t  th e  discretion o f th e  ombudsm an 
h av ing  au th o r ity  over th e  disposition o f such files, excep t 
th a t  th e  id en tity  o f any  com p la inan t o r re sid en t o f a  long­
te rm  care fac ility  sh a ll n o t be disclosed by such ombudsm an 
un less—

"(i) su ch  com p la inan t o r resident, o r  th e  ind iv idual’s 
legal rep resen ta tive, consen ts in  w riting  to such  disclo­
sure; o r

"(ii) su ch  disclpsure is requ ired  by cou rt order.
"(E) In p lann ing  and  ope ra ting  th e  om budsm an program , 

th e  S ta te  agency w ill consider th e  views o f  a rea  agencies on 
aging, o lder individuals, and  prov ider agencies.

"(F) The S ta te  agency w ill—
“(i) en su re  th a t  no ind iv idual involved in th e  designa­

tion  o f th e  long-term care  om budsm an (whether by 
appo in tm en t o r otherwise) o r th e  designation  of th e  
head  o f a ny  subdivision of th e  Office is sub ject to  a  
conflic t o f in te rest;

“(ii) en su re  th a t  no officer, employee, o r o th e r re p ­
re sen ta tiv e  o f th e  Office is sub ject to  a  conflict of 
in te rest; and

"(iii) en su re  th a t  m echan ism s a re  in  place to  identify 
and  rem edy  a n y  such o r  o th e r s im ila r conflicts.

“(G) The S ta te  agency w ill—
"(i) e n su re  t h a t  adequate  legal counsel is availab le to  

th e  Office fo r advice and  consu lta tion  and th a t  legal 
rep resen ta tio n  is provided to an y  rep resen ta tiv e  of th e  
Office ag a in s t whom  su it o r o th e r legal action is 
b rough t in  connection w ith  th e  perform ance o f such  
rep resen ta tiv e ’s official duties; ana

'(ii) en su re  th a t  th e  Office h as th e  ab ility  to  pu rsue 
adm in is tra tiv e , legal, and  o th e r app rop ria te  rem edies 
on b eh a lf o f res id en ts o f long-term ca re  facilities.

"(H) The S ta te  agency w ill requ ire  th e  Office to—
"(i) p rep a re  a n  ann u a l rep o rt con tain ing  d a ta  and  

find ings rega rd ing  th e  types o f problem s experienced 
and  com plain ts received by o r on b eh a lf o f indiv iduals 
resid ing  in  long-term care  facilities, and  to  provide 
policy, regu la to ry , and  leg islative recommendations to  
solve su ch  problems, resolve such complaints, and  im ­
prove th e  q u a lity  o f ca re  and  life in  long-term ca re  
facilities;

"(ii) ana lyze and  m onilo r th e  development an d  
im p lem en ta tion  o f Federal, S tate, and  local laws, regu ­
lations, and  policies w ith  respect to long-term ca re

facilities and serv ices in th a t S tate, an d  recommend 
any  changes in  such laws, regu lations, an d  policies 
deemed by th e  Office to be appropriate;

"(iii) provide inform ation to public agencies, legisla­
tors, and  others, as deemed necessary  by th e  Office, 
regard ing  the problem s and concerns, including rec­
om m endations re la ted  to  such problem s and  concerns, 
o f older ind iv iduals resid ing in long-term ca re  facilities;

“(iv) provide for th e  tra in in g  of th e  Office 6taff, 
including vo lun teers and  o the r rep resen ta tiv es of th e  
Office, in—

"(I) Federal, S ta te, and local laws, regulations, 
and policies w ith  respect to  long-term c a re  facili­
ties in  th e  S tate;

"(II) investigative techniques; and
"(III) such o th e r m a tte rs  as th e  S ta te  deems 

appropriate;
"(v) coord inate ombudsman serv ices w ith  th e  pro tec­

tion  and advocacy system s for ind iv iduals w ith  devel­
opm ental disabilities an d  m en ta l illness estab lished  
under p a r t  A o f th e  Developmental D isab ilities A ssist­
ance and  B ill o f R ights A ct (42 U.S.C. 6001 e t sea.) and  
unde r th e  P rotection and  Advocacy fo r M entally  111 
Ind iv iduals Act o f 1986 (Public Law  99-319); and  

"(vi) include any  a re a  or local om budsm an en tity  
designated  by th e  S ta te  Long-Term C are  O m budsm an 
as a  subdivision o f th e  Office. A ny rep resen ta tiv e  of an 
en tity  designated  in accordance w ith  th e  preceding 
sen tence (whether an  employee o r an unpa id  volunteer) 
sh a ll be tre a te d  a s  a  rep resen ta tiv e  o f th e  Office for 
purposes o f th is p arag raph .

"(I) The S ta te  w ill ensu re  th a t no rep resen ta tiv e  of th e  
Office w ill be liable unde r S ta te  law  for th e  good fa ith  
perform ance o f official duties.

"(J) The S ta te  w ill—
"(i) ensu re  th a t  w illfu l in terference w ith  rep re sen ta ­

tives of th e  Office in th e  perform ance o f th e ir  official 
du ties (as defined by th e  Commissioner) sha ll be 
unlawful;

“(ii) p roh ib it re ta lia tio n  and rep risa ls  by a  long-term 
ca re  facility o r o th e r en tity  w ith respect to an y  residen t 
o r employee for hav ing  filed a  com plain t w ith, o r 
providing in fo rm ation  to, the Office;

"(iii) provide for app rop ria te  sanctions w ith  respect 
to  such in terference, re ta lia tion , and  reprisa ls; and 

"(iv) en su re  th a t  rep resen ta tiv es of th e  Office shall 
have—

“(I) access to  long-term ca re  facilities and  th e ir 
residents; and

“(II) w ith th e  perm ission o f a re s id en t o r resi­
d en t’s legal guard ian, have access to  review the 
re s id en t’s medical an d  social records or, if a resi­
den t is unab le to consen t to such review  and  has no 
legal guard ian , app rop ria te  access to the residen t’s 
medical and social records.

"(K) The S ta te  agency will p roh ib it any officer, employee, 
o r o th e r rep resen ta tiv e  of th e  Office to investigate any
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com pla in t filed with the  Office unless the individual has 
received such tra in ing as m ay be required under subpara­
graph (GXiv) and has been approved by the long-term  care 
ombudsman as qualified to investigate such complaints.” .

(e) M in im u m  E xpen d itur e  for  Om b u d sm a n  S erv ices .— Section  
307(aX21) o f  the O lder Am ericans A ct o f  1965 (42 U .S .C . 3027(aX21)) 
is amended to read as follows;

"(21) The S ta te  p lan  sha ll provide tha t the S ta te  agency, from  
funds allotted under section 304(a) for part B  and for paragraph
(12) (re lating to th e  S tate long-term care ombudsman) shall 
expend to carry  ou t paragraph (12), for each fiscal year in which 
the a llo tm en t for p a r t B  for the S tate is not less than  the 
allotm ent for 'fiscal year 1987 for part B  for such Sta te , an 
am ount which is not less than  the am ount expended from  funds 
received under th is A ct by such S tate in fiscal year 1987 to 
carry ou t paragraph (12) as in effect before the effective date o f 
the O lder Am ericans A ct Amendments o f  1987. T h is  paragraph  
shall not app ly to Am erican  Sam oa, G uam , the Virgin Islands, 
the T ru s t T errito ry  o f  the Pacific Islands, and the Common­
wealth o f the N o rth ern  M arian a Islands.".

SEC 130. FLEXIBILITY OF SERVICES; LEGAL ASSISTANCE.
(a ) A rea  P la n s .— (1) Section 306(aX2) o f  the O lder Am ericans Act 

o f  1965 (42 U .S .C . 3026(aX2)) is amended by inserting ", as required 
under section 307(a)(22),”  after "adequate proportion” .

(2) Section 306(bX2) o f the O lder Americans A c t o f 1965 (42 U .S .C . 
3026(bX2)) is amended by adding a t  the end the following:

Sta te and local "(C) W henever the S ta te  agency proposes to gran t a  waiver to  an
governments. area  agency under this subsection, the S tate agency sha ll publish 

the intention to g ran t su ch  a waiver together w ith the justification  
for the waiver a t least 30 days prior to the effective date o f  the 
decision to gran t the waiver. A n  individual o r  a service provider 
from  the area  w ith respect to w hich the  proposed waiver applies is 
entitled to  request a  hearing before the State agency on  the request 
to gran t such  waiver. If, w ithin the 30-day period described in the 
first sentence o f th is subparagraph , an individual o r service provider 
requests a  hearing under th is subparagraph , the State agency shall 
afford such individual o r  provider an opportun ity for a  hearing. 

Sta ia  and local "(D ) I f  the  S ta te  agency waives the requirement described in
governments. clause (2) o f  subsection (a ), the State agency shall provide to  the

Comm issioner—
"(i) a report regarding Buch waiver th a t details the dem ­

onstration made by the  a rea  agency on aging to obtain such  
waiver;

"(ii) a  copy o f  the record o f the public hearing conducted 
pursuant to subparagraph (A ); and 

"(iii) a  copy o f the record o f  any public hearing conducted 
pursuant to subparagraph (C ).” .

(b ) M in im u m  E x pe n d itu r e  of  F un d s .— S ection 307(a) o f  the O lder 
Americans A ct o f 1965 (42 U .S .C . 3027(a)) is amended by adding at 
the end the following:

"(22) T he  plan shall specify a m inimum  percentage o f the 
funds received by each area agency for pa rt B  th a t will be 
expended, in the absence o f the waiver granted under section 
306(b)(1), by such  area agency to provide each o f the categories 
o f  services specified in section 30G(aX2).” .
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SEC. 131. DOCUMENTATION REGARDING MINORITY PARTICIPATION, j

(a ) A rea  P la n s .— Section 30G(aX5XA) o f  the O lder Americans Act 
o f 1965 (42 U .S .C . 3026(aX5)(A )) is amended—

(1) by inserting ” (i)”  a fter "(5XA)” , and
(2) in subparagraph (AXi), as so redesignated—

(A ) by strik ing "and” a t the end, and
(B ) by inserting after clause (i) the following:

"(ii) provide assurances th a t the area  agency w ill include in 
each agreement made with a  provider of any service under this 
title, a  requirement th a t such provider will—

"(I) specify how  the provider intends to satisfy the service 
needs o f low -income m inority indiv iduals in the area served 
by the provider; and 

"(II) a ttem pt to  provide services to low -income m inority  
individuals in a t least the same proportion as the popu­
lation o f low -income m inority older indiv iduals bears to  the 
population o f o lder individuals o f  the a rea  served by such 
provider; and

"(iii) w ith respect to  the fiscal year preceding the  fiscal year 
for which such plan is prepared—

"(I) identify the  num ber o f low -income m inority older 
individuals in the  planning and service area ; and 

"(II) describe th e  methods used to satisfy the service 
needs o f such  m inority o lder individuals; an d” .

(b) S tate  P la n .— S ection 307(a) o f th e  O lder Americans A ct of 
1965 (42 U .S .C . 3027(a)), as amended by section 130(c), is amended by 
adding a t the  end the following:

"(23) T he  p lan  shall, w ith respect to  the fiscal year preceding 
the fiscal year for w hich such plan is prepared—

"(A ) identify the  num ber o f low-income m inority o ld rr  
individuals in the Sta te ; and 

"(B ) describe th e  methods used to satisfy the service 
needs o f such  m inority older individuals.” .

SEC. 132. TARGETING OF SERVICES.
(a) O rg an iz a t io n .— (1) Section 305(a)(1)(E ) o f th e  O lder Americans 

Act o f  1965 (42  U .S .C . 3025(a)(lXE )) is amended— <
(A ) by strik ing “ the distribution o f o lder individuals who have 

low incomes residing in such areas", and
(B ) by inserting after “ legal services," th e  following: "the 

distribution o f  o lder individuals who have greatest econom ic 
need (w ith particu lar attention to low -income m inority individ­
uals) residing in such areas, the distribution o f  older individuals 
who have greatest social need (w ith pa rticu la r attention to low- 
income m inority individuals) residing in such areas ,” .

(2) Section 305(aX2) o f the O lder Am ericans A ct o f  19G5 < 12 U .S .C . 
3025(a)(2)) is amended—

(A) in subparagraph (D ) by strik ing “ and” a t the end,
(B ) in subparagraph (E ) by strik ing the period at th e  end and 

inserting “ ; and” , and
(C) by inserting after subparagraph (E ) the following:

(F ) assure the use o f outreach efforts that will identify 
individuals eligible for assistance under th is Act, with spe­
cial emphasis on older individuals w ith the greatest 
econom ic o r  social needs (w ith particu la r attention to low- 
income m inority individuals) and inform such individuals of 
the availab ility o f such assistance.".
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T o :  R e p r e s e n t a t i v e  A l b e r t  P .  A d a m s ,  C h a i r
H o u s e  F i n a n c e  C o m m i t t e e

F r o m :  S e n a t o r  R i c k  U e h l i n g

S u b j e c t :  C S S B  4 4 2  ( S t a t e  A f f a i r s )

A

I  h a v e  a s k e d  s t a f f  t o  p r o v i d e  t h e  f o l l o w i n g  b a c k g r o u n d  t o  
C S S B  4 4 2 ,  " a n  A c t  r e l a t i n g  t o  t h e  O l d e r  A l a s k a n s  C o m m is s i o n  a n d  
t h e  p r o t e c t i o n  o f  e l d e r l y  p e r s o n s ;  a n d  e s t a b l i s h i n g  t h e  o f f i c e  o f  
t h e  l o n g  t e r m  c a r e  o m b u d s m a n . "

T h e  O l d e r  A l a s k a n s  C o m m is s i o n  r e c e i v e s  o v e r  $ 4  m i l l i o n  i n  
f e d e r a l  f u n d s  u n d e r  T i t l e s  I I I  a n d  I V  o f  t h e  O l d e r  A m e r i c a n s  A c t .  
T h e  S t a t e  o f  A l a s k a  c o u l d  l o s e  t h e s e  f u n d s  i f  i t  d o e s  n o t  h a v e  a n  
a p p r o v e d  s t a t e  p l a n  w h i c h  s h o w s  t h a t  A l a s k a  i s  i n  c o m p l i a n c e  w i t h  
t h e  1 9 8 7  f e d e r a l  a m e n d m e n t s  t o  t h e  O l d e r  A m e r i c a n s  A c t .

C S S B  4 4 2  ( S t a t e  A f f a i r s )  i s  d e s i g n e d ,  t h e r e f o r e ,  t o  d o  t w o  
t h i n g s  i n  o r d e r  t o  b r i n g  t h e  O l d e r  A l a s k a n s  C o m m is s i o n  s t a t e  
s t a t u t e s  (A S  4 4 . 2 1 . 2 0 0  -  4 4 . 2 1 . 2 4 0 )  i n t o  c o m p l i a n c e  w i t h  f e d e r a l  
1 9 8 7  a m e n d m e n t s  t o  t h e  f e d e r a l  O l d e r  A m e r i c a n s  A c t  o f  1 9 6 5 .

1 )  t o  e s t a b l i s h  t h e  O f f i c e  o f  t h e  S t a t e  L o n g - T e r m  C a r e  
O m b u d s m a n .

2 )  t o  e s t a b l i s h  p r o c e d u r e s  f o r  t h e  p r o t e c t i o n  o f  e l d e r l y  
p e r s o n s  i n  t h e  S t a t e  o f  A l a s k a .

T h e  O l d e r  A l a s k a n s  C o m m i s s i o n  h a s  h e r e t o f o r e  v o l u n t a r i l y  
e s t a b l i s h e d  t h e  O f f i c e  o f  t h e  S t a t e  L o n g - T e r m  C a r e  O m b u d s m a n ,  b u t  
a t  t h i s  t i m e  t h e  O f f i c e  d o e s  n o t  e x i s t  u n d e r  s t a t e  s t a t u t e  a n d  
t h u s  h a s  n o  s t a t u t o r y  p o w e r s  t o  i n v e s t i g a t e  a n d  r e s o l v e  c o m ­
p l a i n t s .  T h i s  b i l l ,  t h e r e f o r e ,  b r i n g s  t h e  O l d e r  A l a s k a n s  C o m m is ­
s i o n  i n t o  c o m p l i a n c e  w i t h  t h e  1 9 8 7  f e d e r a l  a m e n d m e n t s  b y  e s t a b ­
l i s h i n g  t h e  O f f i c e  o f  t h e  S t a t e  L o n g - T e r m  C a r e  O m b u d s m a n  a n d  
g i v i n g  i t  d u t i e s  a n d  p o w e r s  t h a t  a r e  p r o t e c t e d  i n  s t a t u t e .

T h i s  b i l l  a d d i t i o n a l l y  m e e t s  t h e  r e q u i r e m e n t s  o f  t h e  1 9 8 7  
a m e n d m e n t s  t o  t h e  f e d e r a l  O l d e r  A m e r i c a n s  A c t  o f  1 9 6 5  b y  a d d i n g  a  
s e c t i o n  w h i c h  p r o t e c t s  t h o s e  w h o  i n  g o o d  f a i t h  r e p o r t  i n s t a n c e s  
o f  e l d e r l y  a b u s e .  T h i s  s o - c a l l e d  " W h i s t l e b l o w e r s "  p r o v i s i o n
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e n s u r e  t h a t  a  p e r s o n  m a y  b r i n g  a  c i v i l  a c t i o n  f o r  c o m p e n s a t o r y  
a n d  p u n i t i v e  d a m a g e s  a g a i n s t  a n  e m p l o y e r  o r  s u p e r v i s o r  w h o  
v i o l a t e s  t h i s  s u b s e c t i o n ,  a n d  t h e r e  i s  a  r e b u t t a b l e  p r e s u m p t i o n  
t h a t  t h e  d e t r i m e n t a l  a c t i o n  b y  t h e  e m p l o y e r  o r  s u p e r v i s o r  w a s  
r e t a l i a t o r y  i f  i t  w a s  t a k e n  w i t h i n  9 0  d a y s  o f  t h e  c o m p l a i n t .

T h e  S t a t e  A f f a i r s  C o m m i t t e e  s u b s t i t u t e  v e r s i o n  o f  t h e  b i l l  
i n c o r p o r a t e s  t h e  s u g g e s t i o n s  o f  t h e  O l d e r  A l a s k a n s  C o m m i s s i o n  i n  
b r o a d e n i n g  t h e  s c o p e  o f  t h e  O m b u d s m a n 's  d u t i e s  t o  i n c l u d e  o t h e r  
t y p e s  o f  " l o n g - t e r m  c a r e  f a c i l i t i e s , "  i n  a d d i t i o n  t o  j u s t  n u r s i n g  
h o m e s ,  s u c h  a s  a d u l t  r e s i d e n t i a l  c a r e  f a c i l i t i e s  a n d  a d u l t  f o s t e r  
h o m e s .  T h e s e  i n c l u s i o n s  a r e  i n  k e e p i n g  w i t h  t h e  i n t e n t  o f  t h e  
1 9 8 7  f e d e r a l  l e g i s l a t i o n .

F u r t h e r ,  t h e  C o m m i t t e e  s u b s t i t u t e  v e r s i o n  o f  t h e  b i l l  a l l o w s  
t h e  O m b u d s m a n  t o  c o n t i n u e  s o m e  o f  t h e  i n f o r m a l  c o m p l a i n t  i n v e s t i ­
g a t i o n  a n d  r e s o l u t i o n  w h i c h  h e  n o w  p e r f o r m s  f o r  s e n i o r s  i n  o t h e r  
a r e a s  c l o s e l y  r e l a t e d  t o  t h e  s e n i o r ' s  a b i l i t y  t o  l i v e  a s  i n d e p e n ­
d e n t l y  a s  p o s s i b l e .  F o r  i n s t a n c e ,  t h e  O m b u d s m a n  w o u l d  n o w  b e  
a b l e  t o  a s s i s t  w i t h  s e n i o r '  h o u s i n g ,  u t i l i t y  o r  h e a l t h  c a r e  
p r o b l e m s .
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e n s u r e  t h a t  a  p e r s o n  m a y  b r i n g  a  c i v i l  a c t i o n  f o r  c o m p e n s a t o r y  
a n d  p u n i t i v e  d a m a g e s  a g a i n s t  a n  e m p l o y e r  o r  s u p e r v i s o r  w h o  
v i o l a t e s  t h i s  s u b s e c t i o n ,  a n d  t h e r e  i s  a  r e b u t t a b l e  p r e s u m p t i o n  
t h a t  t h e  d e t r i m e n t a l  a c t i o n  b y  t h e  e m p l o y e r  o r  s u p e r v i s o r  w a s  
r e t a l i a t o r y  i f  i t  w a s  t a k e n  w i t h i n  9 0  d a y s  o f  t h e  c o m p l a i n t .

T h e  S t a t e  A f f a i r s  C o m m i t t e e  s u b s t i t u t e  v e r s i o n  o f  t h e  b i l l  
i n c o r p o r a t e s  t h e  s u g g e s t i o n s  o f  t h e  O l d e r  A l a s k a n s  C o m m is s i o n  i n  
b r o a d e n i n g  t h e  s c o p e  o f  t h e  O m b u d s m a n 's  d u t i e s  t o  i n c l u d e  o t h e r  
t y p e s  o f  " l o n g - t e r m  c a r e  f a c i l i t i e s , "  i n  a d d i t i o n  t o  j u s t  n u r s i n g  
h o m e s ,  s u c h  a s  a d u l t  r e s i d e n t i a l  c a r e  f a c i l i t i e s  a n d  a d u l t  f o s t e r  
h o m e s .  T h e s e  i n c l u s i o n s  a r e  i n  k e e p i n g  w i t h  t h e  i n t e n t  o f  t h e  
1 9 8 7  f e d e r a l  l e g i s l a t i o n .

F u r t h e r ,  t h e  C o m m i t t e e  s u b s t i t u t e  v e r s i o n  o f  t h e  b i l l  a l l o w s  
t h e  O m b u d s m a n  t o  c o n t i n u e  s o m e  o f  t h e  i n f o r m a l  c o m p l a i n t  i n v e s t i ­
g a t i o n  a n d  r e s o l u t i o n  w h i c h  h e  n o w  p e r f o r m s  f o r  s e n i o r s  i n  o t h e r  
a r e a s  c l o s e l y  r e l a t e d  t o  t h e  s e n i o r ' s  a b i l i t y  t o  l i v e  a s  i n d e p e n ­
d e n t l y  a s  p o s s i b l e .  F o r  i n s t a n c e ,  t h e  O m b u d s m a n  w o u l d  n o w  b e  
a b l e  t o  a s s i s t  w i t h  s e n i o r '  h o u s i n g ,  u t i l i t y  o r  h e a l t h  c a r e  
p r o b l e m s .
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ESTABLISHING THE OFFICE OF THE LONG-TERM CARE OMBUDSMAN
The O ld e r  A la sk an  Commission s t r o n g l y  s u p p o r t s  t h e  p a s s a g e  o f  
CSSB 442, a s  i t  w i l l  e n a b l e  A la sk a  t o  m ee t new m anda to ry  
r e q u i r e m e n t s  f o r  r e c e i p t  o f  f e d e r a l  fu n d s  u n d e r  t h e  O ld e r  
A m erican s  A c t o f  1987.

EEDERAL EUNDING REQUIREMENTS MET B1  CSSB M 2  
The O ld e r  A la s k a n s  Commission r e c e i v e s  j u s t  o v e r  f o u r  m i l l i o n  
d o l l a r s  i n  f e d e r a l  fu nd s  u n d e r  T i t l e s  I I I  and  IV o f  t h e  O ld e r  
A m erican s A c t .  T hese  f e d e r a l  d o l l a r s ,  p l u s  t h r e e  m i l l i o n  i n  
S t a t e  G e n e r a l  Funds, p r o v i d e  c r u c i a l  home and com munity-based  
c a r e  s e r v i c e s  t o  o v e r  19,000 s e n i o r  c i t i z e n s  i n  A la s k a .
I n  o r d e r  t o  r e c e i v e  t h e  O ld e r  A m erican s F unds, t h e  S t a t e ,  
t h r o u g h  t h e  Commission, m ust h av e  i n  p l a c e  an  ap p ro v ed  S t a t e  
P l a n  w h ich  p r o v i d e s  a s s u r a n c e s  t h a t  A la s k a  m ee ts  a l l  
r e q u i r e m e n t s  i n  t h e  O ld e r  Am erican s A c t .  A l a s k a ' s  n e x t  S t a t e  
P la n  i s  due i n  Augus t 1988, and m ust show c o m p l i a n c e— o r  good 
f a i t h  e f f o r t s  t o  comply— w i th  t h e  1987 f e d e r a l  c h an g e s .
The p r im a ry  c h a n g e s  i n  t h e  1987 r e a u t h o r i z a t i o n  o f  t h e  O ld e r  
A m erican s  A c t w h ich  would  r e q u i r e  s t a t e  l e g i s l a t i v e  a c t i o n  
a r e  a l l  r e l a t e d  t o  t h e  lo ng- te rm  c a r e  ombudsman p ro g ram s r u n  
by t h e  s t a t e s .
A l th o u g h  t h e  O ld e r  A m ericans A c t h a s  m anda ted  f o r  n e a r l y  a 
d e c ad e  t h a t  e a c h  s t a t e  o f f i c e  on a g in g  m ust o p e r a t e  an 
ombudsman p rog ram  f o r  t h e  i n v e s t i g a t i o n  o f  c o m p la in t s  made by  
n u r s i n g  home r e s i d e n t s ,  t h e  1987 f e d e r a l  s t a t u t e  r e q u i r e s  
e a c h  s t a t e  gove rnm en t t o  p u t  more " t e e t h "  i n t o  i t s  ombudsman 
p rog ram .
S p e c i f i c a l l y ,  i n  t h e  1987 O ld e r  A m ericans A c t,  C ong re s s  
d e c l a r e d  t h a t  e v e ry  s t a t e  Long-Term C are  (LTC) Ombudsman 
p rog ram  m ust m eet t h e s e  minimum c r i t e r i a :

a .  " in d ep en d en c e "  o f  t h e  LTC Ombudsman O f f i c e ;
b . l e g a l  a u t h o r i t y  f o r  t h e  LTC Ombudsman t o  b r i n g  

a d m i n i s t r a t i v e  o r  l e g a l  a c t i o n s  on b e h a l f  o f  
c o m p l a i n a n t s ;

c .  l e g a l  g u a r a n t e e  o f  Ombudsman a c c e s s  t o  LTC 
f a c i l i t i e s ,  r e s i d e n t s ,  and  r e s i d e n t s '  r e c o r d s ;
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d . l e g a l  g u a r a n t e e  o f  c o n f i d e n t i a l i t y  f o r  t h e  
r e c o r d s  o f  t h e  LTC Ombudsman;

e .  im m un ity  from  c i v i l  and  c r im i n a l  l i a b i l i t y  f o r  
p e r s o n s  who c o m p la in  o r  r e p o r t  t o  t h e  Ombudsman;

f .  l e g a l  p r o h i b i t i o n  and  s a n c t i o n s  a g a i n s t  i n t e r f e r e n c e  
w i t h  t h e  work o f  t h e  LTC Ombudsman; and

g . l e g a l  p r o h i b i t i o n s  and  s a n c t i o n s  t o  p r e v e n t  
" r e t a l i a t i o n "  a g a i n s t  c o m p l a i n a n t s  o r  r e p o r t e r s  t o  
t h e  Ombudsman ( "w h i s t l e - b lo w e r  p r o t e c t i o n " ) .

CSSB 442 ( S t a t e  A f f a i r s )  w i l l  b r i n g  A l a s k a ’s Long-Term C a re  
Ombudsman p rog ram  i n t o  c o m p l ia n c e  w i t h  t h e s e  new 1987 f e d e r a l  
r e q u i r e m e n t s ,  by  p r o v i d i n g  r e q u i s i t e  s t a t u t o r y  a u t h o r i t y  t o  
im p lem en t C o n g r e s s i o n a l  i n t e n t .
CSSB 442 a l s o  g r a n t s  r e g u l a t i o n - m a k in g  a u t h o r i t y  t o  t h e  O ld e r  
A la s k a n s  Com m iss ion , w h ich  w i l i  e n a b l e  t h e  OAC's LTC 
Ombudsman t o  com ply  w i t h  s e v e r a l  o t h e r  l e s s  s i g n i f i c a n t  
t e c h n i c a l  c h an g e s  i n  t h e  1987 f e d e r a l  a c t .
CSSB 442 n o t  o n ly  s t r e n g t h e n s  and  ex p an d s  A l a s k a ' s  s e n i o r  
ombudsman p rog ram , b u t  i t  i s  a l s o  t h e  f i r s t  s p e c i f i c  
s t a t u t o r y  f o u n d a t i o n  f o r  t h e  p ro g ram . To d a t e ,  t h e  s e n i o r  
ombudsman p rog ram  i n  A la s k a  h a s  o p e r a t e d  w i t h o u t  any  s t a t e  
s t a t u t o r y  pow ers  a n d  t h e  s e n i o r  ombudsman h a n d le d  c o m p l a i n t s  
b a s e d  s o l e l y  on  t h e  power o f  p e r s u a s i o n .

BENEFITS TQ SENIORS H i  LONG-TERM CARE FACILITIES 
T h i s  b i l l  o f f e r s  m a jo r  new p r o t e c t i o n s  t o  r e s i d e n t s  o f  
n u r s i n g  homes, a d u l t  r e s i d e n t i a l  homes, an d  a d u l t  f o s t e r  
homes i n  A la s k a .  The Long-Term C a re  Ombudsman w i l l  be  
empowered t o  a c t  a s  a  p e r s o n a l  a d v o c a t e  f o r  t h e s e  d e p e n d e n t  
s e n i o r  c i t i z e n s ,  a  s e r v i c e  n o t  now a v a i l a b l e  from  any  
f e d e r a l ,  s t a t e ,  o r  l o c a l  a g en cy .
F a m i l i e s  o f  LTC r e s i d e n t s  w i l l  h av e  a d d i t i o n a l  a s s u r a n c e  o f  
q u a l i t y  c a r e ,  and  o f  an  e f f e c t i v e  m echan ism  f o r  c u r i n g  
i n d i v i d u a l  g r i e v a n c e s ,  t h r o u g h  t h e  O f f i c e  o f  t h e  LTC 
Ombudsman. T r a i n e d  and  c e r t i f i e d  l o c a l  v o l u n t e e r  ombudsman 
w i l l  b e  a  v i s i b l e  p r e s e n c e  i n  e a c h  n u r s i n g  o r  b o a r d i n g  home, 
a v a i l a b l e  on a  r e g u l a r  and  f r e q u e n t  b a s i s  t o  c o n c e rn e d  
r e s i d e n t s  o r  f a m i l i e s .
A v a l u a b l e  " e x t r a "  i n  CSSB 442 i s  t h e  e x t e n s i o n  o f  p r o t e c t i o n  
a g a i n s t  r e t a l i a t i o n  t o  any  p e r s o n  who c o m p la in s  a b o u t  o r  
r e p o r t s  any  t y p e  o f  e l d e r  a b u s e ,  w h e th e r  o r  n o t  i n  a  LTC 
f a c i l i t y ,  u n d e r  AS 47.24.010. The Com m iss ion  a p p l a u d s  t h i s  
en h an c em en t  t o  A l a s k a ' s  E l d e r  Abuse Law.

STAFFING OE THE ALASKA LONG-TERM CARE OMBUDSMAN OFFICE 
The O ld e r  A la s k a n s  Ombudsman p rog ram  now c o n s i s t s  o f  one  
s t a f f e r ,  o p e r a t i n g  o u t  o f  A ncho rag e .  He o p e r a t e s  w i t h o u t  
c l e r i c a l  o r  a d m i n i s t r a t i v e  s u p p o r t ,  e x c e p t  f o r  c e n t r a l  
a d m i n i s t r a t i o n  from  t h e  J u n e a u  o f f i c e .  B e c au s e  o f  t h e
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l im i t e d  s t a f f  and t r a v e l  fu n d s ,  he do e s  n o t  v i s i t  lo ng- te rm  
c a r e  f a c i l i t i e s  e x c e p t  when he r e c e i v e s  a phone c o m p la in t .
The O ld e r  A la sk a n s  Commission b e l i e v e s  t h a t  t h e  LTC Ombuds­
man n eed s  an  a s s i s t a n t  i f  he i s  t o  m a in t a i n  h i s  c u r r e n t  
c a s e l o a d  o f  s e n i o r  c o m p la in t- h a n d l in g  and a l s o  r e c r u i t ,  t r a i n  
and  s u p e r v i s e  v o l u n t e e r s  i n  e v e ry  community where t h e r e  i s  a  
lo n g- te rm  c a r e  f a c i l i t y .
U n f o r t u n a t e l y ,  t h e  1987 C ong re s s ,  w h i l e  i t  p a s s e d  t h e  
amendments w h ich  r e q u i r e  a much more a c t i v e  and fo rm a l  r o l e  
f o r  t h e  LTC Ombudsman, d i d  n o t  a p p r o p r i a t e  new f e d e r a l  fu n d s  
t o  t h e  s t a t e s  f o r  c a r r y i n g  o u t  t h i s  new advo cacy  m is s io n .  
S t a t e s  a r e  e x p e c t e d  t o  u s e  e i t h e r  s t a t e  fu n d s  o r  o t h e r  O ld e r  
A m erican  A c t f e d e r a l  fu n d s  f o r  t h e  expanded  Ombudsman 
p ro g ram . B ecau se  t h e  C om m iss ion 's  FY 89 b u d g e t  i s  a t  
m a in t e n a n c e  l e v e l ,  t h e  Commission f e l t  i t  was more 
a p p r o p r i a t e  t o  s e e k  new s t a t e  g e n e r a l  fu nd s  f o r  t h i s  p rog ram  
r a t h e r  t h a n  t o  r e d u c e  t h e  FY 89 g r a n t s  b u d g e ts  f o r  s e n i o r  
m e a ls ,  t r a n s p o r t a t i o n ,  o r  in-home c a r e  s e r v i c e s .
I f  t h e  b i l l  i s  p a s s e d  w i th o u t  t h e  f i s c a l  n o t e ,  t h e  LTC 
Ombudsman O f f i c e  w i l l  a t t e m p t  t o  meet t h e  s p i r i t  o f  t h e  new 
f e d e r a l  m anda te ,  b u t  w i l l  n eed  t o  r e s t r a i n  i t s  a c t u a l  
a c t i v i t i e s  i n  k e e p in g  w i th  i t s  p r e s e n t  s t a f f  o f  one .
T h is  would p r o b a b ly  mean t h a t  i t  c o u ld  t a k e  up t o  f i v e  y e a r s  
b e f o r e  t h e  Ombudsman c o u ld  d e v e lo p  t r a i n i n g  p r o c e d u r e s  and 
a c t u a l l y  a c h i e v e  t r a i n e d  v o l u n t e e r  c o rp s  i n  a l l  com m un itie s  
w i t h  LTC f a c i l i t i e s .  W hether one p e r s o n  c o u ld  e v e r  
a d e q u a t e l y  s u p e r v i s e  t h a t  many v o l u n t e e r s  i s  p r o b l e m a t i c .
I f  t h i s  b i l l  p a s s e s  w i th o u t  any  a d d i t i o n a l  fu n d in g ,  t h e  
Commission w i l l  p r o b a b ly  need , i n  a n o th e r  y e a r  i n  t h e  n e a r  
f u t u r e ,  t o  s e e k  a  p o s i t i o n  and fund s  a g a in ,  o r  t o  d i v e r t  
fu n d in g  from  o t h e r  g r a n t  p rog ram s.

The O ld e r  A la sk a n s  Commission s t r o n g l y  s u p p o r t s  CSSB 442 
( S t a t e  A f f a i r s ) ,  w h e th e r  o r  n o t  t h e  f i s c a l  n o t e  p a s s e s  w i th  
i t  t h i s  y e a r .  The Commission, and t h e  S t a t e ,  m ust comply 
w i t h  t h e s e  new f e d e r a l  r e q u i r e m e n t s  t o  keep  f e d e r a l  f u n d in g  
from  t h e  O ld e r  Am ericans A c t.  More im p o r t a n t l y ,  s e n i o r  
A la sk a n s  i n  lo ng- te rm  c a r e  f a c i l i t i e s  d e s e r v e  t h e  same 
p r o t e c t i o n  and  advocacy  s e r v i c e s  a s  w i l l  now be a v a i l a b l e  
t h r o u g h o u t  t h e  n a t i o n .  T h is  b i l l  i s  a  g r e a t  s e r v i c e  t o  
e v e ry o n e  c o n c e rn e d  a b o u t  q u a l i t y  lo ng- te rm  c a r e .
A P P R O V E D  B Y :

Dove M. SCull, C h a i r  
L e g i s l a t i v e  Comm ittee 
O ld e r  A la sk a n s  Commission 
D a t e : ^ 6 U ^ J a D ate :

ndrews', C om ndss ione r 
t  o f  A d m in i s t r a t i o n

/ y f Y


