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IN THE SENATE BY THE FINANCE COMMITTEE
CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 408 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Actentitled:  "An Act relating to the division of banking, secu-
rities, and corporations; establishing the real prop-
erty liquidating program within the division; au-
thorizing certain public corporations to participate
in the program; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section L1.LEGISLATIVE FINDINGS ~ AND INTENT. (a) The legislature
finds that

(1) there have been in the state several failures of state and
federally chartered financial institutions and one bank consolidation byj
the Federal Deposit Insurance Corporation under 12 U.S.C. 1823(c); |

(2) these financial institutions as well as other businesses andf
state and federal agencies currently hold large portfolios of distressed
real estate loans and real property;

(3) thes™ businesses and government agencies need to he permit-
ted to cooperate in administering these loans and properties to avoid fur-
ther adverse effects on the state's real estate markets and to stabilize
the state's banking system; and

(4) the maintenance of stable and orderly markets for the pur-
chase and sale of commercial and residential real estate in the state is
essential to the economy of the state and the welfare of its citizens, as
Is the stability of the state's banking system.

(h) The legislature intends to ensure the stability of the state
banking system and real estate markets and prevent a precipitous decline in
-1- CSSSSB 408(Fin)
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real estate prices by displacing competition with government regulation in
matters relating to the administration, management, and disposition of _eal
property in the state and loans secured by the property held by financial
institutions, other businesses, and state and federal agencies. By au-
thorizing the creation of real property liquidating organizations and
mandating active state supervision of these organizations, the legislature
intends that each real property liquidating organization and all persons
and entities who subscribe or grant assets to, contribute funds or services
to, obtain a beneficial interest in, or participate in the management of
the organization will be fully immunized against potential liability under
federal antitrustlaws and state antitrust, competition, and trade prac-
ticeslaws arising from the operation of the organization or the activities
of any person or entity performed in connection with the organization.
* Sec. 2. AS 06 is amended by adding a new chapter to read:
CHAPTER 50. REAL PROPERTY LIQUIDATING PROGRAM.

Sec. 06.50.010. RESPONSIBILITY OF DIRECTOR. (a) The real
property liquidating program is established in the division of bank-
ing, securities, and corporations. The director of the division shall
administer this chapter.

(b) By February 1 of each year the director shall submit a
report to the legislature summarizing activities of the division under
this chapter during the previous year.

Sec. 06.50.020. FORMATION. (a) Three or more grantors may
create a real property liquidating organization by filing the orga-
nizational documents with the director. The director and the governor
shall review the documents and may approve them if they comply with
(c) of this section and are consistent with the purposes of
chapter.  Conveyance of assets to or disposition of assets Dby an
organization is not effective until the organizational documents have

CSSSSB 408 (Fin) -2-
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been reviewed and approved by the director and the governor.

(b) At the time organizational documents are filed with the
director under (a) of this section, a copy shall he made available by
the grantors to the legislative auditor. The legislative auditor
shall review the documents and report to the Legislative Budget and
Audit Committee. The committee may recommend approval or disapproval
of the documents to the governor,

(c) The organizational documents may not provide for transfer by
a grantor to an organization of assets other than real property in the
state, loans secured by real property in the state, and cash. The
organizational documents must

(1) state the purpose of the organization;

(2) identify all grantors who have subscribed to the orga-
nization and all persons who will possess an interest in the orga-
nization upon its formation;

(3) describe the manner in which the organization will be
managed;

(4) prescribe the method under which distributions to the
grantors and other beneficiaries will be made;

(5) provide for the conveyance to the organization of all
or part of the grantors' portfolios of commercial and residential real
property in the state and real estate loans secured by real property
in the state;

(6) provide for the transfer to the organization of cash in
sufficient amounts to enable the organization to operate;

(7) ensure that each grantor contributes a reasonable
amount of cash to be used for operating expenses of the organization;

(8) ensure that all assets transferred to the organization
are appraised at fair market value at the time of the transfer;

-3- CSSSSB 408(Fin)
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(9) provide for theorderly disposition of the real prop-
erty and real estate loans ofthe organization at prices to be de-
termined by the organization under regulations adopted by the direc-
tor;

(10) provide for expenditures to manage organization assets,
including expenditures to preserve or enhance the value of the orga-
nization's properties;

(11) establish terms for the dissolution of an organization;
and

(12) provide for the establishment of other terms and con- |
ditions relating to the sale or other disposition of assets that the j
grantors consider necessary orappropriate to ensure that the orga-
nization will be operated in amanner that will provide for orderly
disposition of the organization's assets and promote stable real
estate markets and a stable banking system in the state.

Sec. 06.50.030. AUDITS AND REPORTS. (a) In addition to the
record keeping recuirements specified in regulations adopted by the
director or in the organizational documents, the organization shall
retain a certified public accountant to annually prepare and submit to
the director on or before April 1 an audited balance sheet, income
statement, statement of principal, statement of changes in financial
position, schedule of all dispositions or real property, real estate
loans, and other assets made by the organization during the previous
calendar year, and letters

(1) certifying that all dispositions of real property, real
estate loans, and other assets, and all distributions during the year

were made in accordance with the provisions of the organizational
documents and this chapter, or identifying any variance; and

(2) with respect to the internal financial controls and

CSSSSB 408(Fin) 4-



practices of the organization, providing recommendations the accoun-
tant considers appropriate.

(h) The organization shall prepare and file with the directo
and the legislative auditor, on a quarterly basis, a report containing
the following:

(1) a schedule of all real property, real estate loans, and
oth'-.r assets held by the organization;

(2) the sale price and all other significant terms of sale
for real property sold by the organization and amount of proceeds
received by the organization from real estate loans and other assets
since the date of the previous report; and

(3) a proposed operating plan for the next quarterly period
that conforms with regulations adopted under this chapter.

Sec. 06.50.040. REVIEW AND APPROVAL. (a) The director shall
review each report filed under AS 06.50.030(b) and approve or disap-
prove the proposed operating plan within 20 days after filing. In
reviewing each report and operating plan, the director shall consider
current market conditions. The director may approve an operating plan
if the director finds that the report and plan

(1) comply with the purposes of this chapter;

(2) ensure all provisions of trust agreements and agree-
ments between state entities and organizations are adhered to;

(3) provide policies that meet the requirements of law and
regulations, establish sound fiscal practices, and ensure proper
managementi

(4) ensure state investments will not bhe adversely affected
by poor management or policies, including payment of excess compen-
sation or benefits to officers and employees of the organization; and

(5) ensure that the organization will have the amount of

-5- CSSSSB 408(Fin)



1 cash necessary for operating expenses during the quarter,

2 (b) If a proposed operating plan is approved by the director, it
3 shall be submitted for approval or disapproval by the governor. The
4 legislative auditor shall review the operating plan and report to the
5 Legislative Budget and Audit Committee. The committee may recommend
5 approval or disapproval of the plan to the governor.
7 (c) Within five days after the director notifies an organization
8 of its intention to inspect business records, all business records
9 maintained by the organization shall be available for review andt
10 examination by the division of banking, securities, and corporations |
il at the organization's principal place of business, during regular
1", business hours. The director shall examine the business records of an
13 organization on a regular basis at least twice each calendar year to
1 determine whether they demonstrate
15 (1) proper endorsements of loans and agreements;
15 (2) perfection of interests in collateral;
17 (3) proper appraisals and other determinations of value;
18 (4) proper assessment of the financial position of gran-
19 tors, investors, or borrowers; and
7\ (5) other matters the director considers necessary.
21 (d) |f the governor or director disapproves a proposed op
i plan or the director concludes, after an inspection of business re-
2 cords, that the organization is being administered materially contrary
2 to statute, regulation, or a previously approved operating plan, the
25 director shall notify the organization and all grantors in writing,
% specifying all deficiencies and prescribing appropriate remedies. |If
27 the organization fails to remedy deficiencies in accordance with the
Ji director's prescriptions within 60 days after receipt of the notice,
% the director may commence proceedings under AS 06.01.030. A revised
CSSSSB 408(Fin) -6-



operating plan is also subject to approval by the director and the
governor and shall be made available for review by the legislative
auditor.

(e) The expenses of the division of banking, securities, and
corporations reasonably incurred in reviewing and approving a proposed
operating plan or inspecting business records under this section shall
be charged to and paid by the organization. Receipts shall be depos-
ited into the general fund and may be appropriated to the Department
of Commerce and Economic Development for costs of administering this
chapter.

Sec. 06.50.050. LEGISLATIVE AUDITS. (@) Thelegislative audi-
tor shall audit each organization at least once eachyear. The legis-
lative audit division has free access to all hooks and papers of an
organization that relate to its business and books and papers kept by
a director, officer, or employee relating to or upon which a record of
its business is kept, and may summon witnesses and administer oaths or
affirmations in the examination of the directors, officers, or employ-
ees of the organization or any person in relation to its affairs,
transactions, and conditions, and may require and compel the produc-
tion of records, hooks, papers, contracts, or other documents by court
order if not voluntarily produced.

(b) The legislative auditorand the auditor's employees may not
disclose information  acquired by them in the course of an audit of
organization concerning the particulars of the business or affairs of
a person unless the information is required to be disclosed by law or
under a court order. However, the legislative auditor shall prepare a
report summarizing findings of an audit conducted under this section
for the president of the senate, the speaker of the house of represen-
tatives, and the Legislative Budget and Audit Committee.  Upon

-7- CSSSSB 408(Fin)



approval of the Legislative Budget and Audit Committee, a report pre-
pared under this section shall be made public.

Sec. 06.50.060. EXEMPTION, (a) |If the director determines that
the exemption is necessary to carry out the purposes of this chapter,
the Department of Commerce and Economic Development may by regulation
exempt transactions under this chapter by organizations from any fee,
authorization, permit, filing, or registration requirement of or
administered by the department.

(b) Each organization is exempt from AS 45.50.562 - 45.50.596.
Activities in connection with an organization of a person or entity
that subscribes, contributes real property, real estate loans, or cash
to, obtains a beneficial interest in, or participates in the manage-
ment of the organization are exempt from AS 45.50.562 - 45.50.596.

Sec. 06.50.100. DEFINITIONS. In this chapter

(1) “"director” means the director of the division of bank-
ing, securities> and corporations;

(2) “grantor" means a federally or state chartered finan-
cial institution, federal or state agency, municipality, licensed
insurer, or financing company that conveys real property in the state,
loans secured by real property in the state, and cash to, and thereby
obtains a beneficial interest in and the right to participate in the
management of, a real property liquidating organization;

(3) “"real property liquidating organization" or "organiza-
tion" means a corporation, trust, fund, partnership, joint venture, or
other entity created to acquire, maintain, manage, market, administer
and sell, liquidate, or otherwise dispose of real property in the
state or loans secured by real property in the state and to distribute

the proceeds to its beneficiaries, in accordance with organizational
its documents.
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* Sec. 3. AS 18.56.090 is amended by adding a new paragraph to read:

(29) convey real property in the state, loans secured by
real property in the state, and cash in an amount not to exceed
$15,000,000 to, acquire a heneficial interest in, and participate in
the management of, a real property liquidating organization estab-
lished under AS 06.50 if

(A) state corporations and agencies are granted pri-
ority to the assets of the organization over other grantors; and |
(B) the corporation will realize a rate of return of
at least five percent in its total investment in the organiza-
tion.
Sec. 4, AS 44.33 is amended by adding a new section to read:

Sec. 44.33.027. DIVISION OF BANKING, SECURITIES, AND CORPORA-
TIONS.  The division of banking, securities, and corporations s
established in the department. The director of the division of bank-
ing, securities, and corporations shall be appointed by the governor j
and serve a four-year term or until a successor is appointed. The i
director serves at the pleasure of the governor. The director

(1) must be a United States citizen;

(2) must, within 15 years before appointment to office,
have had a minimum of five years management experience with a finan-
cial institution or as an employee of a state or federal agency that
supervises financial institutions;

(3) may not, within five years before appointment to of-
fice, have served as an officer or director of a financial institution
that was subject to a disciplinary order issued by the division of
banking, securities, and corporations, or a federal agency or agency
of another state that supervises financial institutions, during the
five-year period.

-9- CSSSSB 408 (Fin)



* Sec. 5. AS 44.88.080 is amended by adding a new paragraph to read:
(25) to convey real property in the state or loans secured
by real property in the state to, acquire a beneficial interest in,
and participate in the management of, a real property liquidating
organization established under AS 06.50 if
(A) state corporations and agencies are granted pri-
ority to the assets of the organization over other grantors; and
(B) the corporation will realize a rate of return of
at least five percent in its total investment in the organiza-
tion.
* Sec. 6. AS 06.50.010, 06.50.020, 06.50.030, 06.50.040, 06.50.050,
06.50.060, 06.50.100; AS 18.56.090(29); and AS 44.88.080(25) are repealed.
* Sec. 7. Sections 1 -5 of this Act take effect June 1, 1988.
* Sec. 8. Section 6 of this Act takes effect June 1, 1993.

CSSSSB 408 (Fin) -10-
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IN THE SENATE BY THE FINANCE COMMITTEE
2 CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 408 .(Finance)
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 FIFTEENTH LEGISLATURE - SECOND SESSION
5 A BILL
6 For an Act entitled: "An Act relating to the division of banking, secu-

rities, and corporations; establishing the real prop-
erty liquidating program within the division; au-
o thorizing certain public corporations to participate
0 in the program; and providing for an effective date."
I BE |T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

7 * Section 1. LEGISLATIVE FINDINGS AND INTENT. (@) The legislature
B finds that

1 (1) there have been in the state several failures of state and
© federally chartered financial institutions and one bank consolidation by
1 the Federal Deposit Insurance Corporation under 12 U.S.C. 1823(c);

o (2) these financial institutions as well as other businesses and
8 state and federal agencies currently hold large portfoliosof distressed
9 real estate loans and real property;

oo

D (3) these businesses and government agencies need to be permit-
A tedto cooperate in administering these loans and properties to avoid fur-
2 ther adverse effects on the state's real estate markets and to stabilize

2 the state's banking system; and

2 (4) the maintenance of stable and orderly markets for the pur-
2 chase and sale of commercial and residential real estate in the state is
% essential to the economy of the state and the welfare of its citizens, as
27 is the stability of the state's banking system.

28 (h) The legislature intends to ensure the stability of the state's
* banking system and real estate markets and prevent a precipitous decline in
-1- CSSSSB 408(Fin)
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real estate prices by displacing competition with government regulation in
matters relating to the administration, management, and disposi ion of real
property in the state and loans secured by the property held by financial
institutions, other businesses, and state and federal agencies. By au-
thorizing the creation of real property liquidating organizations and
mandating active state supervision of these organizations, the legislature
intends that each real property liquidating organization and all persons
and entities who subscribe or grant assets to, contribute funds or services
to, obtain a beneficial interest in, or participate in the management of
the organization will be fully immunized against potential liability under
federal antitrust laws andstate antitrust, competition, and trade prac-
ticeslaws arising from the operation of the organization or the activities
of any person or entity performed in connection with the organization.
* Sec. 2. AS 06 is amended by adding a new chapter to read:
CHAPTER 50. REAL PROPERTY LIQUIDATING PROGRAM.

Sec. 06.50.010. RESPONSIBILITY OF DIRECTOR. (a) The real
property liquidating program is established in the division of bank-
ing, securities, and corporations. The director of the division shall
administer this chapter.

(b) By February 1 of each year the director shall submit a
report to the legislature summarizing activities of the division under
this chapter during the previous year.

Sec. 06.50.020. FORMATION.  (a) Three or more grantors may
create a real property liquidating organization by filing the orga-
nizational documents with the director. The director and the governor
shall review ,the documents and may approve them if they comply with
(c) of this section .and are consistent with the purposes of
chapter. Conveyance of assets to or disposition of real property or
other assets Dby an organization is not effective until the

CSSSSB 408(Fin) -2-
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organizational documents have heen reviewed and approved by the direc-
tor and the governor.
(b) At the time organizational documents are filed with
director under (a) of this section, a copy shall be made available bv
the legislative auditor. The legislative auditor
shall review the documents and report to the Legislative Budget and
The committee may recommend approval or disapproval
of the documents to the governor.
(c) The organizational documents must
(1) state the purpose of the organization;
(2) identify all grantors who have subscribed to the orga-
nization and all persons who will possess an interest in the orga-

the grantors to

Audit Committee.

nization upon its formation;

(3) describe the manner in which the organization will be

managed;

(4) prescribe the method under which distributions to the
grantors and other beneficiaries will be made;

(5) provide for the conveyance to the organization of all
or part of the grantors' portfolios of commercial and residential real
property in the state and real estate loans secured by real property

In the state:

(6) provide for the transfer to the organization of other
assets of the grantors, including casfiland consumer ‘foansf to assist
the organization in fulfilling, the purposes of this chapter;

(7) ensure that all assets transferred to the organization
are appraised at fair market value at the time of the transfer;

(8) provide for the orderly disposition of the property and
loans of the organization at prices to be determined by the orga-
nization under regulations adopted by the director;

desv(frovvivt
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(9) provide for expenditures to manage organization assets,
including expenditures to preserve or enhance the value of the orga-
nization's properties;

(10) establish terms for the dissolution of an organiza-
tion; and

(11) provide for the establishment of other terms and con-
ditions relating to the sale or other disposition of assets that the
grantors consider necessary or appropriate to ensure that the orga-
nization will be operated in a manner that will provide for orderly
disposition of the organization's assets and promote stable real
estate markets and a stable banking system in the state.

Sec. 06.50.030. AUDITS AND REPORTS. (a) In addition to the
record keeping requirements specified in regulations adopted by the
director or in the organizational documents, the organization shall
retain a certified public accountant to annually prepare and submit to
the director on or before April 1 an audited balance sheet, income
statement, statement of principal, statement of changes in financial
position, schedule of all dispositions of real property, real estate
loans, and other assets made by the organization during the previous
calendar year, and letters

(1) certifying that all dispositions of real property, real
estate loans, and other assets, and all distributions during the year
were made in accordance with the provisions of the organizational
documents and this chapter, or identifying any variance; and

(2) with respect to the internal financial controls and
practices of the organization, providing recommendations the accoun-
tant considers appropriate.

(b) The organization shall prepare ar.c file with the director
and the legislative auditor, on a quarterly basis, a report containing |

CSSSSB. 408(Fin) 4
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the following:

(1) a schedule of all real property, real estate loans, and
other assets held by the organization;

(2) the sale price and all other significant terms of sale
for real property sold by the organization and amount of proceeds
received by the organization from real estate loans and other assets
since the date of the previous report; and

(3) a proposed operating plan for the next quarterly period
that conforms with regulations adopted under this chapter.

Sec. 06.50.040. REVIEW AND APPROVAL. (a) The director shall
review each report filed under AS 06.50.030(b) and approve or disap-
prove the proposed operating plan within 20 days after filing. In
reviewing each report and operating plan, the director shall consider
current market conditions. The director may approve an operating plan
If the director finds that the report and plan

(1) comply with the purposes of this chapter;

*(2) ensure all provisions of trust agreements and agree-
ments between state entities and organizations are adhered to;

(3) provide policies that meet the requirements of law and
regulations, establish sound fiscal practices, and ensure proper
management; and

(4) ensure state investments will not be adversely affected
by poor management or policies, including payment of excess compen-
sation or henefits to officers and employees of the organization.

(b) If a proposed operating plan is approved by the director, |

shall be submitted for approval or disapproval by the governor. The
legislative auditor shall review the operating plan and report to the
Legislative Budget and Audit Committee. The committee may recommend

approval or disapproval of the plan to the governor.
-5- CSSSSB 408(Fin)
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(c) Within five days after the director notifies an organization
of its intention toinspect business records, all business records
maintained by the organization shall be available for review and
examination by the division of banking, securities, and corporations
at theorganization's principal place of business, during regular
business hours. The director shall examine the business records of an
organization on a regular basis at least twice each calendar year to
determine whether they demonstrate

(1) proper endorsements of loans and agreements;

(2) perfection of interests in collateral;

(3) proper appraisals and other determinations of value;

(4) proper assessment of the financial position of gran-
tors ,investors, or borrowers; and

(5) other matters the director considers necessary.

(d) If the governor or director disapproves a proposed operating
plan or the director concludes, after an inspection of business re-
cords, that the organization is being administered materially contrary
to statute, regulation, or a previously approved operating plan, the
director shall notify the organization andall grantors in writing,
specifying all  deficiencies and prescribing appropriate remedies. If
the organization fails to remedy deficiencies in accordance with the
director's prescriptions within 60 days after receipt of the notice,
the director may commence proceedings under AS 06.01.030. A revised
operating plan is also subject to approval by the director and the
governor and shall be made available for review by the legislative
auditor.

(¢) The expenses of the division of banking, securities, and
corporations reasonably incurred in reviewing and approving a proposed
operating plan or inspecting business records under this section shall

CSSSSB 408 (Fin) -6-
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1
1 be charged to and paid by the organization. Receipts shall be depos-
2 ited into the general fund and may be appropriated to the Department
3 of Commerce and Economic Development for costs of administering this
g chapter.

) Sec. 06.50.050. LEGISLATIVE AUDITS. () The legislative audi-
6 tor shall audit each organization at least once each year. The legis-

! lative audit division has free access to all books and papers of an
8 organization that relate to its business and hooks and papers kept by
9 a director, officer, or employee relating to or upon which a record of
0 its business is kept, and may summon witnesses and administer oaths or
il affirmations in the examination of the directors, officers, or employ-
14 ees of the organization or any person in relation to its affairs,

13 transactions, and conditions, and may require and compel the produc-
. tion of records, hooks, papers, contracts, or other documents by court
b order if not voluntarily produced.

16 (b) The legislative auditor and the auditor's employees may not
17 disclose information acquired by them in the course ofanaudit of an
18 organization concerning the particulars of the business or affairs of
1 a person unless the information is required to be disclosed by law or
.y under a court order. However, the legislative auditor shall prepare a

2l report summarizing findings of an audit conducted under this section
2 for the president of the senate, the speaker of the house of represen-
2 tatives, and the Legislative Budget and Audit Committee. Upon ap-
2 proval of the Legislative Budget and Audit Committee, a report pre-
5 pared under this section shall be made public.

a Sec. 06.50.060. EXEMPTION. (a) If the director determines that
d the exemption is necessary to carry out the purposes of this chapter,
3 the Department of Commerce and Economic Development may by regulation
29

exempt transactions under this chapter by organizations from any fee,
-T- CSSSSB 408(Fin)
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authorization, permit, filing, or registration requirement of or
administered by the department,

(b) Each organization is exempt from AS 45.50.562 - 45.50.592.
Activities in connection with an organization of a person or entity
that subscribes or grants assets to, contributes funds or services to,
obtains a beneficial interest in, or participates in the management of
the organization are exempt from AS 45.50.562 - 45.50.592.

Sec. 06.50.100. DEFINITIONS. In this chapter

(1) “director" means the director of the division of bank-
ing, securities, and corporations;

(2) "“grantor" means & federally cr state chartered finan-
cial institution, federal or state agency, licensed insurer, or fi-
nancing company that conveys real property in the state, loans secured
by real property m the state, 5oth I‘?rassetSJto and thereby obtains
a beneficial interest in and the right to participate in the manage-
ment of, a real property liquidating organization;

(3) “"real property liquidating organization" or "organiza-
tion" means a corporation, trust, fund, partnership, joint venture, or
other entity created to acquire, maintain, manage, market, administer
and sell, [liquidate, or otherwise dispose cf real property in the
state or loans secured by real property in the state and to distribute
the proceeds to its beneficiaries, in accordance with organizational
its documents.

Sec. 3. AS 18.5C.090 is amended by adding a r.ew paragraph to read:

(29) conveylAlrStfengTIS properPt}/ot/S the state, Ieans secureel.by
real property in the state, and [other assets to, acquire a beneficial
interest in, and participate in the management of a real property
liquidating organization established under AS 06.50 if

VrCAA(A) state corporations and agencies are granted

CSSSSB 408(Fin) 8-
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1 priority to the assets of the organization over other grantors;

2 and

3 (B) the corporation will realize a rate of re
4 at least five percent in its total investment in the organiza-

5 tion.

6 * Sec. 4. AS 44.33 is amended by adding a new section to read:

! Sec. 44.33.027. DIVISION OF BANKING, SECURITIES, AND CORPORA-
8 TIONS.  The division of banking, securities, and corporations is

o established in the department. The director of the division of bank-
10 ing, securities, and corporations shall be appointed by the governor
1 and serve a four-year term or until a successor is appointed. The
L director serves at the pleasure of the governor. The director

13 (1) must be a United States citizen;

1 (2) must, within 15 years before appointment to office,
o have had a minimum of five years management experience with a finan-
10 cial institution or as an employee of a state or federal agency that
v supervises financial institutions;

18 (3) may not, within five years before appointment to of-
o fice, have served as an officer or director of a financial institution
y that was subject to a disciplinary orderissued by the division of

2 banking, securities, and corporations, ora federal agency or agency
2 of another state that supervises financial institutions, during the
23 five-year period.

2 * Sec. 5. AS 44.88.080 is amended by adding a rew paragraph to read:

2 (25) to convey real property in the state, loans secured by
20 realproperty in the state,[and oPﬁWeassetststo, acquire a beneficial
! interest in,and participate in the management of a real property
28 liquidating organization established under AS 06.50 if

# (A) state corporations anc agencies are granted

-9- CSSSSB. 408(Fin)
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priority to the assets of the organization over other grantors;

and \
: ..vms) :
(B) the corporation will reaflze /j rate of r
at least five percent in its total investment in the organiza-
tion.

* Sec. 6. AS 06.50.010, 06.50.020, 06.50.030, 06.50.040, 06.50.050,
06.50.060, 06.50.100; AS 18.56.090(29); and AS 44.88.080(25) are repealed.

* Sec. 7. Sections 1 - 5of this Act take effect June 1, 1988.

* Sec. 8. Section 6 of this Act takes effect June 1, 1993,

CSSSSB 408 (Fin) 10-
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Sec. 45.50.572. EXEMPTIONS.

(a) AS 45.50.562 - 45.50.596 do not forbid the existence or
operation of labor, agricultural or horticultural organizations
created for the purpose of mutual help, and not conducted for
profit, or forbid or restrain members of those organizations from
lawfully carrying out the legitimate objectives of them; nor are
these organizations or members illegal combinations or
conspiracies 1in restraint of trade under the provisions of AS

45.50.562 - 45.50.596.

(b) AS 45.50.562 - 45.50.596 do not forbid actions or
arrangements authorized or regulated under the laws of the United
States which exempt these actions or arrangements from
application of the antitrust laws of the United States or under

the following statutes of this state:
(1) AS 06.05.235;
(2) AS 10.15; and
(3) AS 31.05.110.

(c) AS 45.50.562 - 45.50.596 do not forbid persons engaged in
the fishing industry as fishermen, catching or collecting aquatic
products, from acting together in associations for the purpose of

catching, collecting, or preparing for market their product.

NI TET
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(d) AS 45.50.562 - 45.50.596 do not apply to public utilities

which have been issued a certificate of public convenience and

necessity under AS 42.05.
(e) dRepealed, sec. 68 ch 21 SLA 1985.fi

(f) dRepealed, sec. 10 ch 75 SLA 1982.H

(g) AS 45.50.562 - 45.50.596 do not forbid activitiei expressly
required by a regulatory agency of the state. Activities
permitted by a regulatory agency of the state are not forbidden
by this chapter if the regulatory agency has given due

consideration to the possible anticompetitive effects before

permitting the activities, and enforcementof theprovisions of
AS 45.50.562 - 45.50.596 would be disruptiveof the regulatory
scheme.

(h) AS 45.50.562 - 45.50.596 do not forbid actions or

arrangements necessary to carry out the provisions of the Alaska

Native Claims Settlement Act.

(ML
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Original sponsors: Kelly and Sturgulewski
L IN THE SENATE BY THE FINANCE COMMITTEE
2 CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 408 (Finance)
’ IN THE LEGISLATURE OF THE STATE OF ALASKA
* FIFTEENTH LEGISLATURE - SECOND SESSION
’ A BILL
6For an Actentitled: "An Act relating to the division of banking, secu-
! rities, and corporations; establishing the real prop-
8 erty liquidating program within the division; au-
’ thorizing certain public corporations to participate
10 H . s H n
in the program; and providing for an effective date.
1 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
iV

*Section  1LEGISLATIVE FINDINGS ~ AND INTENT. (a) The legislature
finds that

(1) there have been in the state several failures of state and
° federally chartered financial institutions and one bank consolidation hy
* the Federal Deposit Insurance Corporation under 12 U.S.C. 1823(c);

(2) these financial institutions as well as other businesses anc
state and federal agencies currently hold large portfoliosof distressed
real estate loans and real property;

(3) these businesses and government agencies need to be permit-
tedto cooperate in administering these loans and properties to avoid fur-
ther adverse effects on the state's real estate markets and to stabilize
the state's banking system; and
“ (4) the maintenance of stable and orderly markets for the pur-
* chase and sale of commercial and residential real estate in the state is
essential to the economy of the state and the welfare of its citizens, as
is the stability of the state's banking system.

? (h) The legislature intends to ensure the stability of the state's
? banking system and real estate markets and prevent a precipitous decline in
-1- CSSSSB 408(Fin)
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1reaI estate prices by displacing competition with government regulation in
2matters relating to the administration, management, and disposition of real
’ property in the state and loans secured by the property held by financial
* institutions, other husinesses, and state and federal agencies. By au-
thorizing the creation of real property liquidating organizations and
mandating active state supervision of these organizations, the legislature
intends that each real property liquidating organization and" all persons
and entities who subscribe or grant assets to, contribute funds or services
to, obtain a beneficial interest in, or participate in the management of
the organization will be fully immunized against potential liability under
federal  antitrust laws and state antitrust, competition,and trade prac-
tices laws arising from the operation of the organization or theactivities
of any person or entity performed in connection with the organization.
* Sec. 2. AS 06 is amended by adding a new chapter to read:

° CHAPTER 50. REAL PROPERTY LIQUIDATING PROGRAM.

Sec. 06.50.010. RESPONSIBILITY OF DIRECTOR. (@ The real
property liquidating program is established inthe division of bank-
ing, securities, andcorporations. The director of the division shall
administer this chapter.

o O

oo

2 (b) By February 1 of each year the directorshall submit a
» report to the legislature summarizing activities of the division under

this chapter during the previous year.

Sec. 06.50.020. FORMATION. ~ (a) Three o- more grantors may
create a real property liquidating organization by filing the orga-
nizational documents with the director. The director and the governor
shall review the documents and may approve them if they comply with
(c) of this section and are consistent with the purposes of this
chapter. Conveyance of assets to or disposition of real property or
other assets by an organization is not effective until the

l1SSSSB 408(Fin) -2-
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organizational documents have been reviewed and approved by the direc-
tor and the governor.

(b) At the time organizational documents are filed with the
director under (a) of this section, a copy shall be made available by
the grantors to the legislative auditor. The legislative auditor
shall review the documents and report to the Legislative Budget and
Audit Committee. The committee may recommend approval or disapproval
of the documents to the governor,.

(c) The organizational documents must

(1) state the purpose of the organization;

(2) identify all grantors who have subscribed to the orga-
nization and all persons who will possess an interest in the orga-
nization upon its formation;

(3) describe the manner in which the organization will be
managed,;

(4) prescribe the method under which distributions to the
grantors and other beneficiaries will be made;

(5) provide for the conveyance to the organization of all
or part of the grantors' portfolios of commercial and residential real
property in the state and real estate loans secured by real property
in the state;

(6)provide for the transfer to the organization of other
assets of thegrantors, including cash and consumerloans, to assist
the organization in fulfilling the purposes of this chapter;

(7) ensure that all assets transferred to the organization
are appraised at fair market value at the time of the transfer;

(8) provide for the orderly disposition of the property and
loans of the organization at prices to be determined by the orga-
nization under regulations adopted by the director;

-3- CSSSSB 408(Fin)
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(9) provide for expenditures to manage organization assets,
including expenditures to preserve or enhance the value of the orga-
nization's properties;

(10) establish terms for the dissolution of an organiza-
tion; and

(11) provide for the establishment of other terms and con-
ditions relating to the sale or other disposition of assets that the
grantors consider necessary or appropriate to ensure that the orga-
nization will be operated in a manner that will provide for orderly
disposition of the organization's assets and promote stable real
estate markets and a stable banking system in the state.

Sec. 06.50.030. AUDITS AND REPORTS. (a) In addition to the
record keeping requirements specified in regulations adopted by the
director or in the organizational documents, the organization shall
retain a certified public accountant to annually prepare and submit to
the director on or bhefore April 1 an audited balance sheet, income
statement, statement of principal, statement of changes in financial
position, schedule of all dispositions of real property, real estate
loans, and other assets made by the organization during the previous
calendar year, and letters

(1) certifying that all dispositions of real property, real
estate loans, and other assets, and all distributions during the year
were made in accordance with the provisions of the organizational
documents and this chapter, or identifying any variance; and

(2) with respect to the internal financial controls and
practices of the organization, providing recommendations the accoun-
tant considers appropriate.

(0) The organization shall prepare and file with the director,

on a quarterly basis, a report containing the following:
B 408(Fin) -4-
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1 (1) a schedule of all real property, real estate loans, and
other assets held by the organization;
: (2) the sale price and all other significant terms of sale

o~

for real property sold by the organization and amount of proceeds

’ received by the organization from real estate loans and other assets
0 since the date of the previous report; and

7 (3L a proposed operating plan for the next quarterly period
8 that conforms with regulations adopted under this chapter,.

: Sec. 06.50.040. REVIEW AND APPROVAL. (a) The director shall
D review each report filed under AS 06.50.030(b) and approve or disap-
i prove the proposed operating plan within 20 days after filing. In
L reviewing each report and operating plan, the director shall consider
. current market conditions. The director may approve an operating plan
: if the director finds that the report and plan

b (1) comply with the purposes of this chapter;

f (2) ensure all provisions of trust agreements and agree-
. ments between state entities and organizations are adhered to;

. (3) provide policies that meet the requirements of law and
; regulations, establish sound fiscal practices, and ensure proper
2 management; and

4 (4) ensure state investments will not bhe adversely affected
2 by poor management or policies, including payment of excess compen-
23

sation or henefits to officers and employees of the organization.
“ (b) If a proposed operating plan is approved by the director, it

= shall be submitted for approval or disapproval by the governor.

= (c) Within five days after the director notifies an organization
: of its intention to inspect business records, all business records
® maintained by the organization shall be available for review and
29

examination by the division of banking, securities, and corporations
-5- CSSSSB 408(Fin)
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at the organization’s principal place of business, during regular
business hours. The director shall examine the business records of an
organization on a regular basis at least twice each calendar year to
determine whether they demonstrate

(1) proper endorsements of loans and agreements;

(2) perfection of interests in collateral;

(3) proper appraisals and other determinations of value;

(A proper assessment of the financial position of

tors ,investors, or borrowers; and
(5) other matters the director considers necessary.

(d) If the governor or director disapproves a proposed operating
plan or the director concludes, after an inspection of business re-
cords, that the organization is being administered materially contrary
to statute, regulation, or a previously approved operating plan, the
director shall notify the organization and all grantors in writing,
specifying all deficiencies and prescribing appropriate remedies. If
the organization fails to remedy deficiencies in accordance with the
director's prescriptions within 60 days after receipt of the notice,
the director may commence proceedings under AS 06.01.030. A revised
operating plan is also subject to approval by the director and the
governor,

() The expenses of the division of banking, securities, and
corporations reasonably incurred in reviewing and approving a proposed
operating plan or inspecting business records under this section shall
be charged to and paid by the organization. Receipts shall be depos-
ited into the general fund and may be appropriated to the Department
of Commerce and Economic Development for costs of administering this
chapter.

Sec. 06.50.050.  LEGISLATIVE AUDITS.  (a) The legislative

0SSSSB 408(Fin) 6-
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auditor shall audit each organization at least once each year. The
legislative audit division has free access to all books and papers of
: an organization that relate to its business and books and papers kept
by a director, officer, or employee relating to or upon which a record

=

: of its business is kept, and may summon witnesses and administer oaths
0 or affirmations in the examination of the directors, officers, or
7 employees of the organization or any person in relation to its
8 affairs, transactions, and conditions, and may require and compel the

9 production of records, books, papers, contracts, or other documents by
D court order if not voluntarily produced.

1 (b) The legislative auditor and the auditor'semployees may not
L disclose information acquired by them in the course ofan audit of an

. organization concerning the particulars of the business or affairs of
3 a person unless the information is required to be disclosed by law or
B under a court order. However, the legislative auditor shall prepare a
. report summarizing findings of an audit conducted under this section
! for the president of the senate, the speaker of the house of represen-
. tatives, and the Legislative Budget and Audit Committee. Upon ap-
: proval of the Legislative Budget and Audit Committee, a report pre-
2 pared under this section shall be made public.

4 Sec. 06.50.060. EXEMPTION. (a) If the director determines that
2 the exemption is necessary to carry out the purposes of this chapter,
= the Department of Commerce and Economic Development may by regulation
“ exempt transactions under this chapter by organizations from any fee,
g authorization, permit, filing, or registration requirement of or
26

administered by the department.

& (b) Each organization is exempt from AS 45.50.562 - 45.50.592.

28 o . . L :
Activities in connection with an organization of a person or entity

& that subscribes or grants assets to, contributes funds or services to,

-7- . CSSSSB 408(Fin)
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obtains a heneficial interest in, or participates in the management of
2 the organization are exempt from AS 45.50.562 - 45.50.592.
: Sec. 06.50.100. DEFINITIONS. In this chapter

4 (1) “"director" means the director of the division of bank-
: ing, securities, and corporations;
0 (2) "grantor" means a federally or state chartered finan-
7 cial institution, federal or state agency, licensed insurer, or fi-
8 nancing company that conveys real property in the state, loans secured
9 by real property in the state, or other assets to, and thereby obtains
D a beneficial interest in and the right to participate in the manage-
. ment of, a real property liquidating organization;
v (3) “"real property liquidating organization" or "organiza-
. tion" means a corporation, trust, fund, partnership, joint venture, or
: other entity created to acquire, maintain, manage, market, administer
b and sell, liquidate, or otherwise dispose of real property in the
. state or loans secured by real property in the state and to distribute
5 the proceeds to its beneficiaries, in accordance with organizational
¢ its documents.
: * Sec. 3. AS 18.56.090 is amended by adding a new paragraph to read:
2 (29) convey real property in the state, loans secured by
4 real property in the state, and other assets to, acquire a beneficial
2 interest in, and participate in the management of a real property
& liquidating organization established under AS 06.50 if
“ (A) state corporations'and agencies are granted pri-
B ority to the assets of the organization over other grantors; and
= (B) the corporation will realize a rate of return of
: at least five percent in its total investment in the organiza-
= tion.
¥ * Sec. 4. AS 44.33 is amended by adding a new section to read:

ZSSSSB 408(Fin) -8-



16
17
18
19

N R B

23
24
25
26
27
28

WORK DRAFT WORK DRAFT WORK DRAFT

Sec. 44.33.027. DIVISION OF BANKING, SECURITIES, AND CORPORA-
TIONS.  The division of banking, securities, and corporations is
established in the department. The director of the division of bank-
ing, securities, and corporations shall be appointed by the governor
and serve a four-year term or until a successor is appointed. The
director serves at the pleasure of the governor. The director

(1)  must be a UnitedStatescitizen;

(2)  must, within 15years before appointment tooffice,
have had a minimum of five years management experience with a finan-
cial institution or as an employee of a state or federal agency that
supervises financial institutions;

(3) may not, within five years before appointment to of-
fice, have served as an officer or director of a financial institution
that was subject to a disciplinary order issued by the division of
banking, securities, and corporations, or a federal agency or agency
of another state that supervises financial institutions, during the
five-year period.

Sec. 5. AS 44.88.080 is amended by adding a new paragraph to read:

(25) to convey real property in the state, loans secured by
real property in the state, and other assets to, acquire a beneficial
interest in, and participate in the management of a real property
liquidating organization established under AS 06.50 if

(A) state corporations and agencies are granted pri-
ority to the assets of the organization over other grantors; and

(B) the corporation will realize a rate of return of
at least five percent in its total investment in the organiza-
tion.

* Sec. 6. AS 06.50.010, 06.50.020, 06.50.030, 06.50.040, 06.50.050,

9
D6.50.060, 06.50.100; AS 18.56.090(29); and AS 44.88.080(25) are repealed.

-9- CSSSSB 408 (Fin)
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IN THE SENATE BY THE FINANCE CQ;\/II\(}I]TE.E(
CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 408 (Finance)
IN THE LEGISLATURE OF TfIE STATE OF ALASKA 3.
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL #§ -
For an Actentitled: "An Act relating to the division of bankingA_WVﬂjer;cu—
rities, and corporations; establishing the real prop-
erty liquidating program within the division; au-
thorizing certainpublic corporations to participate
in the program; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*Section  1.LEGISLATIVE FINDINGS ~ AND INTENT. (a) The legislature

finds that

(1) there have been in the state several failures of state and
federally chartered financial institutions and one bank consolidation by
the Federal Deposit Insurance Corporation under 12 U.S.C. 1823(c);

(2) these financial institutions as well as otherbusinesses and
state and federal agencies currently hold large portfolios of distressed
real estate loans and real property;

(3) these businesses and government agencies need to be permit-
ted to cooperate in administering these loans and properties to avoid fur-
ther adverse effects on the state's real estate markets and to stabilize
the state's banking system; and

(4) the maintenance of stable and orderly markets for the pur-
chase and sale of commercial and residential real estate in the state is
essential to the economy of the state and the welfare of its citizens, as
Is the stability of the state's banking system.

(b) The legislature intends to ensure the stability of the state

banking system and real estate markets and prevent a precipitous decline in
-1- CSSSSB 408 (Fin)
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real estate prices by displacing competition with government regulation in
matters relating to the administration, management, and disposition of real
property in the state and loans securedtby the property held by financial
institutions, other businesses, and state and federal agencies. By au-
thorizing the creation of real property liquidating organizations and
mandating active state supervision of these organizations, the legislature
intends that each real property liquidating organization and all persons
and entities who subscribe or grant assets to, contribute funds or services
to, obtain a beneficial interest in, or participate in the management of
the organization will be fully immunized against potential liability under
federal antitrust laws and state antitrust, competition, and trade prac-
tices laws arising from the operation of the organization or the activities
of any person or entity performed in connection with the organization.
* Sec. 2. AS 06 is amended by adding a new chapter to read:
CHAPTER 50. REAL PROPERTY LIQUIDATING PROGRAM.

Sec. 06.50.010. RESPONSIBILITY OF DIRECTOR. (a) The real
property liquidating program is established in the division of bank-
ing, securities, and corporations. The director of the division shall
administer this chapter.

(b) By February 1 of each year the director shall submit a
report to the legislature summarizing activities of the division under
this chapter during the previous year.

Sec. 06.50.020. FORMATION.  (a) Three or more grantors may
create a real property liquidating organization by filing the orga-
nizational documents with the director. The director and the governor
shall review the documents and may approve them if they comply with
(c) of this section and are consistent with the purposes of

chapter. Conveyance of assets to or disposition of real—pr&fiarty—ey.

assets by an organization is not effective until the
CSSSSB 408(Fin) -2-
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organizational documents have been reviewed and approved by
tor and the governor.

(b) At the time organizational documents are filed with the
director under (a) of this section, a copy shall be made available by *
the grantors, to the legislative auditor. The legislative®guditor |
shall review the documents and report to the Legislative Budget ta'nrrﬁ]_
Audit Committee. The committee may recommend approval or disapproval
of the documents to the governor, L=y
> (c) The organizational documents must

(1) state the purpose of the organization;  rw-

(2) identify all grantors who have subscribed to the orga-
nization and all persons who will possess an interest in the orga-
nization upon its formation; .

(3) describe the manner in which the organization erI be

PV}OS

managed;

(4) prescribe the method under which distributions to the
grantors and other beneficiaries will be made;

(5) provide for the conveyance to the organization of all
or part of the grantors' portfolios of commercial and residential real
property in the state and real estate loans secured by real property

in the state;
(6) provide for the transfer to the organization ofg%ther

Ve'aJARELY) of the %aTr;‘ur e”r) Mg r:azsﬂ,and—eonsuaer Innm, fn isrwMr
njL t

the" uf atlrzacrun If\fvflrr 1l ugpofreo -of threa\chta tor;

imaM
AT Vn ensure that alll- aoraee‘eﬁ transferred to the organization

A

M‘-"”re appraise8d at fair market value at the time of the transfer;
feS, jzain (3) provide for the orderly disposition of the property and
4 loans of the organization at prices to be determined by the orga-

nization under regulations adopted by the director;

-3- CSSSSB. 408(Fin)
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W) provide for expenditures to manage organization assets’
ir?clugling expendltgres to preserve or enhance the value of th\_ﬁz’%ga-
nization's p”ropertles;

establish terms for the dissolution of an organiza-
tion; and
m(M) provide for the establishment of other terms and c<Li-
ditions relating to the sale or other disposition of assetfs: that the
grantors consider necessary or appropriate to ensure that theﬂrga—
nization will be operated in a manner that will provide for orderly
disposition of the organization's assets and promote stable real
estate markets and a stable banking system in the state.

Sec. 06.50.030. AUDITS AND REPORTS.  (a) In addition, to the
record keeping requirements specified in regulations adopted by the
director or in the organizational documents, the organization shall
retain a certified public accountant to annually prepare and submit to
the director on or before April 1 an audited balance sheet, income
statement, statement of principal, statement of changes in financial
position, schedule of all dispositions of real property, real estate
loans, and other assets made by the organization during the previous
calendar year, and letters

(1) certifying that all dispositions of real property, real
estate loans, and other assets, and all distributions during the year
were made in accordance with the provisions of the organizational
documents and this chapter, or identifying any variance; and

(2) with respect to the internal financial controls and
practices of the organization, providing recommendations the accoun-
tant considers appropriate.

(h) The organization shall prepare and file with the dire
and the legislative auditor, on a quarterly basis, a report containing

CSSSSB 408(Fin) -4-
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the following:
2 (1) a schedule of all real property, real estate loans', and
3 other assets held by the organization;
4 (2) the sale price and all other significant terms of salef
5 for real property sold by the organization and amount of **"eeds J
6 received by the organization from real estate loans and otherassets”
7 since the date of the previous report; and g N{
8 (3) a proposed operating plan for the next quarterly &gnodj
9 that conforms with regulations adopted under this chapter. L
0 Sec. 06.50.040. REVIEW AND APPROVAL. (a) The director shall
il review each report filed under AS 06.50.030(b) and approve or disap-
2 prove the proposed operating plan within 20 days after inqg. In'%
13 reviewing each report and operating plan, the director shall consider\
14 current market conditions. The director may approve an operating plan?
16 if the director finds that the report and plan t
16 (1) comply with the purposes of this chapter; oy
17 *(2) ensure all provisions of trust agreements and agree-*
18 ments between state entities and organizations are adhered to; v
19 (3) provide policies that meet the requirements of law and
2y regulations, establish sound fiscal practices, and ensure proper"-
2 management;
2 (4) ensure sta*te investments will not be adversely affected
23 by poor management or policies, including payment of excess compen-\
A4 Si?JtoIR/{) or b(fgé\efits to officeé\?L and emplgyeespiﬂi thne.o%glarip?gﬁe.?ll}ziwm.. | \
25 'HO”“ﬁ{C“(b) IT a proposed operating plan is approved by the director, it
2 shall be submitted for approval or disapproval by the governor  The
27 legislative auditor shall review the operating plan and report to the
26 Legislative Budget and Audit Committee. The committee may recommend

2 approval or disapproval of the plan to the governor.

-5- CSSSSB 408(Fin)
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1 (c) Within five days after the director notifies arm aanatr
2 of its intention to inspect business records, all business records
3 maintained by the organization sfall be available for review and
4 examination by the division of banking, securities, and corpora>;ro*rr
5 at the organization's principal place of business, during regular
6 business hours. The director shall examine the business records IOPanI-
7 organization on a regular basis at least twice each calendar year,
8 determine whether they demonstrate |
9 (1) proper endorsements of loans and agreements;
1y (2) perfection of interests in collateral;
1 (3) proper appraisals and other determinations of value;
2 (4) proper assessment of the financial position of gran-
13 tors ,\investors, or borrowers; and
14 ' (5) other matters the director considers necessary.
15 (d) If the governor or director disapproves a proposed operating
18 plan or the director concludes, after an inspection of business re-
17 cords, that the organization is being administered materially contrary
18 to statute, regulation, or a previously approved operating plan, the
19 director shall notify the organization and all grantors in writing,
2y specifying all deficiencies and prescribing appropriate remedies. If
4 the organization fails to remedy deficiencies in accordance with the
2 director's prescriptions within 60 days after receipt of the notice,
23 the director may commence proceedings under AS 06.01.030. A revised
24 operating plan is also subject to approval by the director and the
25 governor and shall he made available for review by the legislative
26 auditor,
2 () The expenses of the division of banking, securities, and
28 corporations reasonably incurred in reviewing and approving a proposed
29 operating plan or inspecting business records under this section shall
CSSSSB 408(Fin) -6-
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be charged to and paid by the organization. Receipts shall bc tepos-
ited into the general fgnd and“may pe appropnated to the Department
of Commerce and Economl&.DeveIopment for\%ogsts oi.ggﬂlnlster . '[hIS«
chapter. %. Vv

-Sec. 06.50.050. LEGISLA.é{,E AUDITS, Qz,@) Th_gi-eglslatwe audi-
tor shall audit each organ|zat|on at least once each year. The,le |s—
lative audit division has free "access to aII books and pape%JJ of an
organization that relate to its business and books and paper®“pt by
a director, officer, or employee relating to or upon which a record of
its business is kept, and may summon witnesses and administer oaths or
affirmations in the examination of the directors, officers, or employ-
ees of the organization or any person in relation to its affairs,
transactions, and conditions, and may require and compel the produc-
tion of records, books, papers, contracts, or other documents H,y court
order if not voluntarily produced.

(b) The legislative auditor and the auditor's employees may not
disclose information acquired by them in the course of an audit of an
organization concerning the particulars of the business .or affairs of
a person unless the information is required to be disclosed by law or
under a court order. However, the legislative auditor shall prepare a
report summarizing findings of an audit conducted under this section
for the president of the senate, the speaker of the house of represen-
tatives, and the Legislative Budget and Audit Committee. Upon ap-
proval of the Legislative Budget and Audit Committee, a report pre-
pared under this section shall be made public.

Sec. 06.50.060. EXEMPTION, (a) |If the director determines that
the exemption is necessary to carry out the purposes of this chapter,
the Department of Commerce and Economic Development may by regulation
exempt transactions under this chapter by organizations from any fee,

-1- CSSSSB 408 (Fin)
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authorization permit, filing, —or registration ‘requirement ofor
administered by the?epartment AR A

(b)) Each organlzat|on IS exenjpt from AS 45. 50 562 - ,45.50.192,
Actlvmes in connectlon with an or/%!gy-atlon of a person or entity
that sup/s,tj\/rlthes or- granta‘aOé)Cafcur to- rrmfr- flnlfrf'}oflyﬂ,gr nr "iPTnrfrna to,
obtains a benef|(:|al interest in, or part|(:|pates In the management of
the organ|zat|on are exempt from A 45 50.562 - 45 50 352", J’.l)]

Sec. 06 50.100. DEFINITIONS rIn this cha&ter "

(1) “director" means the dlrector of the division of bank-
ing, securities, and corporations;

(2) "grantor" means a federally or state chartered finan-
cial institution, federal or state agency,AIicensed insurer, or fi-
nancing company that conveys real property in the state, loans secured
by real property in the state, or other aagabs to, and tﬁereby obtains
a beneficial interest in and the right to participate in the manage-
ment of, a real property liquidating organization;

(3) "real property liquidating organization" or
tion" means a corporation, trust, fund, partnership, joint venture, or
other entity created to acquire, maintain, manage, market, administer
and sell, liquidate, or otherwise dispose of real property in the
state or loans secured by real property in the state and to distribute
the proceeds to its beneficiaries, in accordance with organizational
its documents.

Sec. 3. AS 18.56.090 is amended by adding a new paragraph to read:

(29) convey reaI property in the state, loans secured by
real property in the state. ‘and 'GtAeT a¢sefs o, acquire® & beneticial
interest in, and participate in the management of a real property
liguidating organization established under AS 06.50 if

(A) state corporations and agencies are granted

CSSSSB 408(Fin) -8-

jO . ijWvik-.v'

n

or



«wLN

co o1 &

oo

19

R R

23
24
25
26
21
28
29

WsfewSu-ai o '

lift ™

priority to the assets of the organization over other :0rS;
and *Sr- -A\/
(B) the corporation will realize a rate of za

at least five percent in its tg_talv’\m/eus'tment in the

SV o M s TN, VT
Sec. 4. AS 44.33 is amended by adding a new section to read:.

Sec. 44.33.027. DIVISION OF BANKING, SECURITIES, AND ~ RPORA-“
TIONS.  The division™ of banking, s.ecuHrities, and corpol 8 is
established in the dep%?tment. "Thé director of the division of;bank-
ing, securities, and corporations shall be appointed by the governor
and serve a four-year term oruntil a successor isappointed.  The
director serves at the pleasureof the governor. The director

(1) must be a UnitedStates citizen;

(2) must, within 15 years before appointment to.%uffice,
have had a minimum of five years management experience with a finan-
cial institution or as an employee of a state or federal agency that
supervises financial institutions;

(3) may not, within five years before appointment to of-
fice, have served as an officer or director of a financial institution
that was subject to a disciplinary order issued by the division of
banking, securities, and corporations, or a federal agency or agency
of another state that supervises financial institutions, during the
five-year period.

Sec. 5. AS 44.88.080 is amended by adding a new parag,raph to read:

(25) to convey real property in the state™ loans secured by
real property in the state, and nfh<i ,i,bwM Irfl acquire a beneficial
interest in, and participate in the management of a real property
liguidating organization established under AS 06.50 if

(A) state corporations and agencies are granted
-9- CSSSSB 408 (Fin)
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(B) the corporation,will realize a rate
at least five percent in its total investment in the
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6 * Sec. 6.* AS 06.50. 010 0%.50 .020,” 06.50.030," Q& 50. 040% 06
7 06.50.060, 06 50. 100| AS 18 56.090(29); and AS 44.88. 080(25) are
8

* Sec. 7. "Sections 1 -5 of this Act take effecg”June 1, 1988.
* Sec. 8. Section 6 of this Act takes affect June T, 1“93
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§ 45.50.470 Trade and Commerce § 4550.471
Sec. 4550470. [Repealed, S 1 ch 246 SLA 1970]

Sec. 4550471, Unlawful acts and practices, (a) Unfair methods
of competition and unfair or deceptive acts or Fractlces in the conduct
of trade or commerce are declared to be unlawful. ,

(b)  The terms "unfair methods of competition” and "unfair or decep-
tive acts or practices” include, but are not limited to, the following

acts:

(1) fraudulently conveying or transferring goods or services by
representing them to be those of another; o

(ZJ falsely representing or designating the geographic origin of
00ds Or Services; , , ,

(3) causing a likelihood of confusion or misunderstanding as to the
source, sponsorship, or approval, or another person’s affiliation, con-
nection, or association with or certification of goods or services;

(4) representing that goods or services have sponsorship, apgroval,
characteristics, ingredients, uses, benefits, or quantities that t efy do
not have or that a'person has a sponsorship, approval, status, affilia-
tion, or connection that the person does not have; _

(5) representing that goods are original or new if they are deterio-
rated, altered, reconditioned, reclaimed, used, secondhand, or seconds;
(6?_ representing that goods or services are of a particular standard,
nuality, ortgrade or that goods are of a particular style or model, if
the%/ are of another; _ _

(7) disparaging the goods, services, or husiness of another by false
or misleading representation of fact;

(8) advertising goods or services with intent not to sell them as
advertised; , -

(19) advertising goods or services with intent not to supply reason-
able expectable,Pu lic demand, unless the advertisement prominently
discloses a limitation of quantity; _

(10) making false or misleading statements of fact concerning the
reasons for, existence of, or amounts of price reductions;

_(11) engaging in any other conduct creating a likelihood of confu-
sion or of misunderstanding and which misleads, deceives or damages
a buyer or a competitor in connection with the sale or advertisement
of (Izoods 0r services; _

. (I2) using or employing deception, fraud, false pretense, false prom-
ise, misrepresentation, 0r k_nowm%y concealing, suppressing, or
omitting a material fact with intent that others rely upon the conceal-
ment, suppression or omission in connection with"the sale or adver-
tisement of goods or services whether or not a person has in fact been
misled, deceived or damaged; _ _

13) failing to deliver to the customer at the time of an installment
sale 0f goods or services, a written order, contract, or receipt setting
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out the name and address of the seller and the name and address of
the organization that the seller represents, and all of the terms and
conditions of the sale, _mcludmg a description of the goods or services,
which shall be stated in readable, clear, and unambiguous language;

(14) repre ;en_tm?_ that an agreement confers or nvolves rights,
remedies,or obligations which 1t does not confer or involve, or which
are prohibited by law; o _

(15) knowingly making false or misleading statements concering
the need for parts, replacement, or repair Service; _

(162 misrepresenting the authority of a salesman, representative or
agent to negotiate the final terms of a consume:1transaction;

(17) basm%a charge for repair in whole or in part on a guaranty or
warranty rather than on the actual value of the actual repairs made
or work to be performed on the item without stating separately the
charges for the work and the charge for the guaranty or warranty, if

any, = . : .

_&8) disconnecting, turning hack or resetting the odometer of a ve-
hicle to reduce the number of miles indicated; _
_ 519) using a chain referral sales plan by inducing or attempting to
induce a consumer to enter into a contract by offering a rebate, dis-
count, commission, or other consideration, contingent upon the hap-
pening of a future event, on the condition that the consumer either
sells, or ?wes information or assistance for the purpose of leading to a
sale by the seller of the same or related goods;, = _

,(ZQLseIImg or offering to sell a right of participation in a chain
distributor scheme; , - ,

(21) selling, falsely representing or advertising meat, fish or poul-
try which has been frozen as fresh food;

22) failing to comply with AS 45.02.350;

23) failing to comply with AS 45.45.130 — 45.45.240; _
24) counsgling, consulting or arranging for future services relatin
to the disposition of a body upon death whereby certain personal prop-
erty, nat including cemeter?/ lots and markers, will be furnished or the
professional services of a funeral director or embalmer will be fur-
nished, unless the person receiving moneY or property deposits the
money or property, and money or property is. received, within five
days of its receipt, In a trust in a financial institution whose deposits
are insured by an instrumentality ofthe federal government designat-
ing the institution as the trustee as a separate trust in the name only
of the person on whose behalf the arrangements are made with a
provision that the money or property may only be applied to the pur-
chase of designated merchandise or services and should the money or
property deposited and any accrued interest not be used for the pur-
poses intended on the death of the person on whose behalf the ar-
ran?ements are made, all money or property in the trust shall become
part of that person’s estate; upon demand by the person on whose
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behalf the arrangements are made, all money or property in the trust
including accrued interest, shall be paid to that person; this para-
graph doesnotprohrbrtthe chargrngo a separate fee for consultation,
counselrn or arrangement services If the fee is disclosed to the person
making the arrangement; any arrangement under this paragraph
which would constitute a contract of insurance under AS 21 is subject
to the provisions of AS 21;

i l ailing to comply with the terms of the Alaska Gasoline Prod-
ucts Leasing Act (AS 45.50.800 — 45.50.850);

(2.6) failing to comply with AS 45.30 relatrng to mobile home war-
ranties and mobile home parks;

27) failing to comply with AS 14.48.060(b)(13);

28) dealing in hearing aids and failing to comply with AS 08.55.

¢) The unlawful acts and practices listed in (be of this section are in
addition to and do not limit the types of unlawtul acts and practices
actionable at common law or under other state statutes.

Sd) [Repealed, § 21 ch 166 SLA 1978L§ 2 ch 246 SLA 1970: am
§ 1ch 53 SLA 1974: am § 1 ch 138 SLA 1974: am § 1 ch 183 SLA
1975: am § 2 ch 146 SLA 1976: am § 3 ch 197 SLA 1976: am § 3 ch
234 SLA 1976; am § 21 ch 166 SLA 1978: am § 5ch 15 SLA 1986; am
§5ch 64 SLA 1986; am § 12 ch 131 SLA 1986)

Revisor’s notes, — Para raph (0)(24)  The third 1986 amendment udded para-
Was enacted as 8 aragraph  graph (28) of subsection (b).

25) Was enacte as Cb)( Rénum-  ~ Legislative history reports. — For re-
bered ort on ch, 246, SLA "1970 (FCCS 2d HCS
Paragré) Ebg (29). W enacted as  CSSB 252), see 1970 House Journal Sup-
0. R um re in 1 Ellement 10, following p. 743 of the 19/0

fiot of amemdmenis > T firs ouse Journal; for report of the confer-

Slft%%g{{‘oen”dcgtem added paragraph (26) Of ence committee, see either 1970 House

The secohd 1986 amendment added Journal, p. 1546, or 1970 Senate Journal,
paragraph (27) of subsection (b). p. 12%.

NOTES TO DECISIONS

Thrs statute did not chill constitu-  Two elements must be proved to es-
tionally protected S\Peech where the tablish n primn facie case of unfair or
Specch In QUeston InVOIeq COMIMUNIEE  deceptive acts of practices under the
trons regar mgalle ed debts andthus fell act’ Fl) that the defendant is engaged In

Wlt In the rubric fcommercra speech, trade or commerce; and (2) that in the con-
which eqjo 5 a lesser first amendment duct of trade or commerce. an unfair act or
grotectro han noncommercral seech

ractice has occurred State v o) NerII In-
tate v. O'Neill Investigations, Inc. 6&3 \F/)estrgatrons e

3

G40, No 205 (e Nos. 4106, 41 Fll Nos. 410 sy o8 85550
Subsectron (0% ot vague. — The

words ofsubsection (@ fthrgsectron nave  When act or practice is deceptive or

2 el -definec me(a)n?ng In the area of unfair.— An act or practice is deceptive

trade requlation and are therefore not Orunfair ifit has the capacity or tendency
vague tate v O NerII Investr atrons to decerve State v. O'Neill Investr ations,
Inc, f (3980 Inc. f Ct. Op. No. 20539§0e Nos.
4109, 4165), 609 P2d 520 (1930). 4109, 4165), 609" P.2d 520 (1980)
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Actual injury as_a result of the de-
ception 13 not required. State v. O'Neill
Investigations, Inc.. S%E. Ct, Op. No. 2053
:BEO 0s. 4109, 4165). 609 P.2d 520

Intent to deceive. need not be
Froved. State v. O'Neill Investlgiatlons.
nC. SUf. Ct. Op. No. 2053 (File Nos.
4109, 4165), 609'P.2d 520 (1980).

Testimony of consumers that they
were misled 1s sufficient to sustain a
prima facie case of unfair and deceptive
Fracnces. State v. O'Neill Investhatlons,
nc. SUf. Ct. Op. No. 2053 9§5'e Nos.
4100, 4165), 609 P.2d 520 (1980).

Prima facie case. — In a consumer
protection action, a prima_ facie case is
Presented when the plaintiff establishes

hat the defendant engaged in trade or
commerce and in the course of that busi-
ness committed an_unfair act or practice.
State v. Grogan, Sup. Ct. Op. No. 23
(File No. 5199), 628 P.2d 570 (1981).

An act or practice need not be de-
ceptive to be unfair. State v. O'Neill In-
vestigations, Inc., Sup. Ct. 059' No. 2053

E}Iéa0 Nos. 4109, 4165), 609 P.2d 520

Untairness will be determined by a
variety of factors, including: (_1Pwhet_ er
the practice, without, necessarily havm?
been previously considered unlawful, of-
fends public policy as it has been estab-
lished by statutes, the common law, or
otherwise — whether, in other words, It is
within at least the penumbra of some
common law, statufory, or other estab-
lished concept ofunfairness; (2) whether it
IS immoral, unethical, oppressive, or
unscrupulous; (3) whether it causes sub-
stantial mgury {0 consumers or competl-
tors or.other businessmen. State v. O'Neill
Investigations, Inc., Sgg. Ct. Op. No. 2053
E”e 0s. 4109, “4165), 609 P.2d 520

Slmilarity to federal law. — The pro-
hibition in "this section ‘against_"unfair
methods of competition and unfair or de-
ceptive acts or practices In the conduct of
trade or commerce" is substantially simi-
lar to that contained_in section 5%1) of
the Federal Trade Commission Act,” 15
U.S.C. S 45@a)(1). Matanuska Maid, Inc.
v, State, Sup. Ct. Op. No. 222%&)Flle Nos.
4540, 4641), 620 P.2d 182 (1980).

_ Vandalizing a customer's property
is an_unfair trtde act within the meanin

of this section, State v. Grogan SUZD' CL.
01%8 Iilo. 2356 (File No. 5199),628 P.2d 570

DeCeptive and unfair acts by collec-

tion agencies. — Threats by debt collec-
tion agencies of imminentlegal action
when fo such action is actually contem-
plated is a deceptive act or practice. State
v. O'Neill Investigations, Inc., Sup. Ct.
Op. No. 205886F|Ie Nos. 4109, 4165), 609
P.2d 520 (1980).

Harassment ‘of debtors by telephone
calls to them, their relatives or their em-
loyers constitutes an unfair act or prac-
ice. State v. O'Neill Investigations, Inc.,

Sug5 Ct. Op. No. File Nos. 4109,
4165), 609 P.2d 520 (1980).

_A’misrepresentation by ‘a debt collec-
tion agency that failure t0 pay an alleged
debt will Tesult in impairment of ofes
creit rating has been held to be an unfair
and deceptive_ act or practice. State v.
O'Neill Inve_st%atlons, Inc.. Sup. Ct. Of'
yo. 2(%53 File Nos. 4109, 4165), 609 P.2d

_The use by collection agencies . of
simulated legal documents or collection
forms labelled "Final Demand Before
Leqal Action" when no legal action is in
fact taken constitutes adeceptive act.
State v. O'Neill Investigations, Inc., 86%)
Ct. Op. No. 2053 (File Nos. 4109, 4165),
609 P.2d 520 (198D).

Article not applicable to sale of real

property. . . .
See note under this catchling ,foIIowmq
the article analysis. State v. First Nat
Bank, S%p. Ct. OB. No. 2591 9§2F"e Nos.
5006, 5107), 660 P.2d 406_(1982).

_Inves_tlﬁ;atlon of acts viglating hoth
this article and article 4 of chapter. —
Although it does not necessarily follow
that an act which violates the” Unfair
Trade Practices_.and Consumer Protection
Act, AS 4550471 — 4550.561 would also
viofate the Restraint of Trade Act, AS
4550562 — 45.50.596, if an act does vio-
late both statutes, an investigation pursu-
ant to AS 4550495 would be appropriate.
Matanuska Maid, Inc. v. State, Sup. Ct.
Op. No. 22%886F|Ie Nos. 4640, 4641), 620
P.2d 182 (1980). N

Since the bidding and prlcm% activities
under investigation could have con-
ceivably lacked some essential clement of
an AS 4550562 violation, which s
Alaska's equivalent of the Sherman Act,

US.C. § 1et seq., it was apFroprlate

for the state to investigate as well the pos-
sible violation of this section which s
Alaska's equivalent of the Federal Trade
Commission Act, 15 US.C. § 41 et se(i.
Matanuska Maid. Tnc. v. State, Sup. Ct.
Op, No. 222886F||e Nos. 4640, 4641), 620
P.2d 182 (1980).
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voting, Inc. v. 1
Ct. Op. No. 200
1113 (1980).
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Quoted in Swenson Trucking « Exca-  Cited in O'Neill Investigations. Inc. v.
vating, Inc. v. Truckweld E%UBIé) Co. Sug. Illinois Employers Ins., Sup. Ct. Op. No.
Ct. O, No. 2008 (File No. 4283), 604 P.2d 2444 (File' No. 4429), 636 P.2d" 1170
1113 (1980). (1980).

Collateral references 32 Am. Jur.  vertising or sales practices. 50 ALR3d
2d, False Pretenses, S 1et seq.; 37 Am. 1008

Jur. 20, Fraud and Deceit, § 41 et seg. 35 : i i
Q. 20, Fraud and Decs §14_ & Cq 13 Scope and exemptions of state deceptive

Fraud § 18544687 C.J.S. Fraudulent Con- gcatge Bgré&:tl_lﬁ%daré%gf:onsumer protection
veyances N Practices forbidden by state deceptive
sate QI on edulonng Dt cotoling e pacice and Corsumer et
"hait-and-switch” or "disparagement” ad- acts. 89 ALR3d 449,

Sec. 45.50.472. Junk telephone calls, (a) Making a junk tele-
ph?nefc?ll without the prior written consent of the person called is
unlawful.

(b) In this section "junk telephone call" means a telephone call
made for the purpose of advertising through the use of a recorded
advertisement. _
~(c) The provisions of AS 45.50.481 — 45.50.561 apply to this sec-
tion. (§ 1 ch 17 SLA 1978)

Sec. 4550.480. [Repealed, § 1 ch 246 SLA 1970]

Sec. 45.50.481. Exemptions. Nothing in AS 4550471 —
45,50.561 applies to N

(1) an act or transaction regulated under laws administered by the
state, by a regzulatory board or commission except as provided bx AS
45.50.471(b)(27), or officer acting under statutory authority of the
state or of the United States, unless the law regulating the act or
Ergr%%aﬂllon does not prohibit the practices declared unlawful in AS

(2) an act done by the publisher, owner, agent, or employee of a
newspaper, periodical or radio or television station in the publication
or dissemination of an advertisement, when the owner, agent or em-
ployee did not have knowledge of the false, misleading or deceptive
character of the advertisement or did not have a direct financial inter-
est in the sale or distribution of the advertised groduct Or Service;

(3) an act or transaction regulated under AS 21.36 or AS 06.05 or a
requlation adopted under the authority of those chapters. (g 2 ch 246
SLA 1970; am 88 2, 3 ch 53 SLA 1374; am 8 6 ch 64 SLA 1986)

Effect of amendments. — The 1986  45.50471(b)(27)" and in paragraph t(3)
amendment in paragraph (1? substituted  substituted” "a " requlation adopted” for
"a” for"any" preceding “regulatory board"  "any re&ulatlons promulgated” and in-
and inserted “except as provided by AS serfed "the" preceding "authority."
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Original sponsors: Kelly and Sturgulewski

IN THE SENATE BY THE FINANCE COMMITTEE
CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 408 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A Bli <m
For an Act entitled: "An Act relating to the division of banking, secu—
rities, and corporations? establishing the real prop—
erty Jliquidating program within the division; au-—
thorizing certain public corporations to participate
in the program? and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. LEGISLATIVE FINDINGS AND INTENT. = (a) The legislature
finds that

¢)) there have been in the state several failures of state and
federally chartered financial institutions and one bank consolidation by
the Federal Deposit Insurance Corporation under 12 U.S.C. 1823(c);

(2) these financial institution®s as well as other businesses and
state and federal agencies currently hold 1large portfolios of distressed
real estate loans and real property?

3) these businesses and government agencies need to be permit—
ted to cooperate in administering these loans and properties to avoid fur-
ther adverse effects on the state"s real estLte markets and to stabilize
the state®"s banking system? and

4 the maintenance of stable and orderly markets for the pur—
chase and sale of commercial and residential real estate in the state is
essential to the economy of the state and the welfare of its citizens, as
is the stability of the state ™ banking system.

(b) The 1legislature intends to ensure the stability of the state’s
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real estate prices by displacing competition with government regulation 1in
matters relating to the administration, management, and disposition of real
property in the state and loans secured by the property held by financial
institutions, other businesses, and state and federal agencies. By au-
thorizing the <creation of ireal property Jliquidating organizations and
mandating active state supervision of these organizations, the legislature
intends that each real property liquidating organization and all persons
and entities who subscribe or grant assets to, contribute funds or services
to, obtain a beneficial 1interest 1in, or participate in the management of
the organization will be fully immunized against potential liability under
federal antitrust laws and state antitrust, competition, and trade prac-—
tices laws arising from the operation of the organization or the activities
of any person or entity performed in connection with the organization.
* Sec. 2. AS 06 1is amended by adding a new chapter to read:
CHAPTER 50. REAL PROPERTY LIQUIDATING PROGRAM.

Sec. 06.50.010. RESPONSIBILITY OF DIRECTOR. (a) The real
property liquidating program 1is established in the division of bank—
ing, securities, and corporations. The director of the division shall
administer this chapter.

(b) By February 1 of each year the director shall submit a
report to the legislature summarizing activities of the division under
this chapter during the previous year.

Sec. 06.50.020. FORMATION. (a) Three or more grantors may
create a real property liquidating organization by filing the orga-—
nizational documents with the director. The director and the governor
shall review the documents and approve them if they comply with (b) of
this section and are consistent with the purposes of this chapter.

Conveyance of assets to or disposition of real property or other
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documents have been reviewed and approved by the director and the
governor.
(b) The organizational documents must

(1) state the purpose of the organization;

(2) identify all grantors who have subscribed to the orga-
nization and all persons who will possess an interest in the orga-
nization upon its formation;

(3) describe the manner in which the organization will be
managed,;

(4) prescribe the method under which distributions to the
grantors and other beneficiaries will be made;

(5) provide for the conveyance to the organization of all
or part of the grantors' portfolios of commercial and residential real
property in the state and real estate loans secured by real property
in the state;

m" (6 ) provide for the transfer to the organization of other
assets of the grantors, including cash and consumer loans, to assist
the organization in fulfilling the purposes of this chapter;

(7) ensure that all assets transferred to the organization
are appraised at fair market value at the time of the transfer;

(8) provide for the orderly deposition of the property and
loans of the organization at prices to be determined by the orga-
nization under regulations adopted by the director;

(9) provide for expenditures to manage organization assets,
including expenditures to preserve or enhance the value of the orga-
nization's properties; and

(10) provide for the establishment of other terms and con-
ditions relating to the sale or other disposition of assets that the
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organization will be operated in a manner that will provide for order—
ly disposition of the organization®s assets and promote stable real

estate markets and a stable banking system in the state.

3

/ Sec. 06.50.030. AUDITS AND REPORTS. (€)) In addition to the
5 record keeping requirements specified 1in regulations adopted by the
6 director or in the organizational documents, the organization shall
: retain a certified public accountant to annually prepare and submit to

the director on or before April 1 an audited balance sheet, 1income
statement, statement of principal, statement of changes 1in financial
position, schedule of all dispositions of real property and real
estate loans made by the organization during the previous calendar
year, and letters

¢H) certifying that all dispositions of real property and

13

" real estate loans and all distributions during the year were made in
5 accordance with the provisions of the organizational documents and
r this chapter, or identifying any variance; and

7 ) with respect to the internal financial controls and
18 practices of the organization, providing recommendations the accoun—

9 tant considers appropriate. S
[)

(b) The organization shall prepare and file with the director,

83

on a quarterly basis, a report containing the following:

)

(&) a schedule of all real property and real estate loans

2

held by the organization;

23
2 ) the sale price and all other significant terms of sale
% for real property sold by the organization and amount of proceeds
% received by the organization from real estate loans since the date of
27 the previous report; and o I>n*
2 ) a proposed operating plan/for the next quarterly
2 that conforms with regulations adopted under this chapter.
CSSSSB 408 (Fin) -4-
D A KOV AR
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Sec. 06.50.040. REVIEW AND APPROVAL. (a) The director shall
review each report filed under AS 06.50.030(b) and approve or disap-
prove the proposed operating plan within 20 days after filing. If the
proposed operating plan is approved by the director, it shall be
submitted for approval by the governor. In reviewing each report and
operating %ar} Wtahie director shall consider current market conditions.
The director shaJL approve an operating plan if the director finds
that the report and plan comply with the purposes of this chapter and

(1) ensure all provisions of trust agreements and agree-
ments between state entities and organizations are adhered to;

(2) provide policies that meet the requirements of law and
regulations, establish sound fiscal practices, and ensure proper
management;

(3) assure state investments will not be adversely affected
by poor management or policies, including payment of excess compen-

sation or benefits to officers and employe.a3 of the organization,

(h) Within five days after the director notifies an organizatio

of itsintention to inspect business records, all business records
maintained by the organization shall he available for review and
examination by the division of banking, securities, and corporations
at the organization's principal place of business, during regular
business hours. The director shall examine the business records of an
organization on a reqgular basis at least twice each calendar year to
determine whether they demonstrate

(1) proper endorsements of loans and agreements;

(2) perfection of interests in collateral;

(3) proper appraisals and other determinations of value;

(A)  properassessment of the financial position of
grantors,investors, or borrowers;

CSSSSB A *"x !
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(5) other matters the director considers necessary.

(c) If the governor or director disapproves a proposed operating
plan or the director concludes, after an inspection of business re-
cords, that the organization is being administered materially contrary
to statute, regulation, or a previously approved operating plan, the
director shall notify the organization and all grantors in writing,
specifying all deficiencies and prescribing appropriate remedies. If
the organization fails to remedy deficiencies in accordance with the
director's prescriptions within 60 days after receipt of the notice,
the director may commence proceedings under AS 06.01.030. A revised
operating plan is also subject to approval by the director and the
governor.

(d) The expenses of the division of banking, securities, and
corporations reasonably incurred in reviewing and approving a proposed
operating plan or inspecting business records under this section shall
be charged to and paid by the organization. Receipts shall be depos-
ited into the general fund and may be appropriated to the Department
of Commerce and Economic Development for costs of administering this
chapter. .

Sec. 06.50.050. LEGISLATIVE AUDITS. (a) The legislative audi-
tor shall audit each organization at Ieasl once each year. The legis-
lative audit division has free access to all books and papers of an
organization that relate to its business and books and papers kept by
a director, officer, or employee relating to cr upon which a record of
its business is kept, and may summon witnesses and administer oaths or
affirmations in the examination of the directors, officers, or employ-
ees of the organization or any person in relation to its affairs,
transactions, and conditions, and may require and compel the produc-
tion of records, books, papers, contracts, or ether documents by court

CSSSSo tOo(Fin) W -6-
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order if not voluntarily produced.
(b) The legislative auditor and the auditor"semployees may not

disclose information acquired by them in the courseof an audit of an

3
. organization concerning the particulars of the business or affairs of
5 a person unless the information is required to be disclosed by law or

under a court order. However, the legislative auditor shall prepare a

(@p]

report summarizing findings of an audit conducted under this section

-~

for the president of the senate, the speaker of the house of represen—

oo

tatives, and the Legislative Budget and Audit Committee. Upon ap-—
proval of the Legislative Budget and Audit Committee,a report pre—

pared under this section shall be made public.

Sec. 06.50.060. EXEMPTION. Each organization 1is exempt from
13 AS 45.50.471 - 45.50.596. Activities 1in connection with an organi—
1 zation of a person or entity that subscribes or grants assets to,
5 contributes funds or services to, obtains a beneficial interest in, or
1 participates in the management of the organization are exempt fronm
17 AS 45.50.471 - 45.50.596.
1 Sec. 06.50.100. DEFINITIONS. In this chapter
19 (1) "director”™ means the director of the division of bank-—

ing, securities, and corporations;

3

2) "grantor” means a federally or state chartered finan-

cial 1institution, federal or state agency, Jlicensed 1insurer, or fi—

SIS

nancing company that conveys real property in the state, loans secured

23

2 by real property in the state, or other assets to, and thereby obtains
% a beneficial 1interest in and the right to participate in the manage—
% ment of, a real property liquidating organization;

77 (3) "real property liquidating organization” or "organiza-—
2 tion"” means a corporation, trust, fund, partnership, joint venture, or
2 other entity created to acquire, maintain, manage, market, administer

-7- CSSSSB 408(Fin)
e
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and sell, liquidate, or otherwise dispose of real property in the

2 state or loans secured by real property in the state and to distribute

2 the proceeds to 1its beneficiaries, in accordance with organizational
its documents.

4

5 * Sec. 3. AS 18.56.090 is amended by adding a new paragraph to read:

6 (29) convey vreal property in the state, loans secured by
real property 1in the state, and other assets to, acquire a beneficial

7

interest in, and participate 1in the management of a vreal property
liquidating organization established under AS 06.50 if state corpo—
rations and agencies are granted priority to the assets of the orga-—
nization over other grantors.

* Sec. 4. AS 44.33 is amended by adding a new section to read:

53 Sec. 44.33.027. DIVISION OF BANKING, SECURITIES, AND CORPORA—
“ TIONS. The division of banking, securities, and corporations is
5 established in the department. The director of the division of bank—
" ing, securities, and corporations shall be appointed by the governor
. and serve a four-year term or until a successor 1is appointed. The
3 director serves at the pleasure of thegovernor. The director

L (1) must bea United States citizen;

(2) must, within 15 years before appointment to office,

8

have had a minimum of five years management experience with a finan-

A2

cial institution or as an employee of a state or federal agency that

R3

supervises financial institutions;

23

o M) may not, within five years before appointment to of-—
- fice, have served as an officer or director of a financial 1institution
" that was subject to a disciplinary order 1issued by the division of
o7 banking, securities, and corporations, or a federal agency or agency
2 of another state that supervises Tfinancial 1institutions, during the
2 five-year period.

CSSSS3 408(Fin) -8~
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*

*

*

*

Sec. 5. AS 44.88.080 1is amended by adding a new paragraph to read:

(25) to convey real property in the state, loans secured by
real property in the state, and other assets to, acquire a beneficial
interest 1in, and participate 1in the management of a vreal property
liquidating organization established under AS 06.50 if state corpo—
rations and agencies are granted priority to the assets of the orga-—
nization over other grantors.

Sec. 6. AS 06.50.010, 06.50.020, 06.50.030, 06.50.040, 06.50.050,

06.50.060, 06.50.100? AS 18.56.090(29); and AS 44.88.080(25) are repealed.

Sec. 7. Sections 1 - 5 of this Act take effect June 1, 1988.

Sec. 8. Section 6 of this Act takes effect Jumi 1993.
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To:

SENATE AMENDMENT

By
CSSS SENATE BILL No. JQE£_ (Fin)
HOUSE BILL No.
Page: 7 Line: 12

Insert the following after EXEMPTION.:

"(a) IfT the director determines that the exemption

is necessary to carry out the purposes of this chapter, the
director may by regulation exempt transactions under this
chapter by real property liquidating organizations from

any fee, authorization, permit, filing, or registration

requirement of or administered by the department.

(b)

Renumber accordingly
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To:
To:

SENATE AMENDMENT

By
CSSS SENATE BILL No, (Fm>
HOUSE BILL No.
Page: 7 Line: *2

Insert the following after EXEMPTION,:

" (a) IT the director determines that the exemption

is necessary to carry out the purposes of this chapter, the
director may by regulation exempt transactions under this
chapter by real property liquidating organizations from

any fee, authorization, permit, filing, or registration

requirement of or administered by the department.

(b)

Renumber accordingly
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Alaska State Senate JUNEAU, ALASKA 99811-0300
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Re: CSSSSB 408 (Fin)(bridge bank)
Dear Senator Faiks:
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The Honorable Jan Faiks May 2, 1988
PreS|Hdent Alasf}a State Senate 4 Page 2

. ~ Proposed AS 06.50.050 Is legall ore importan
Th|ssqct|on xPressy exempts fﬁ)ese r%ﬁm)é tIo s {"(P tile
state'santitru consu er prot,ect|,on aw% It tp|s
eﬁe [ptlon, we eleve that arl [)anlzagjon estanlis under this
caP er, d3|nq as It (\{voud t]o | X 8(|ces an contro the
rea etate arket, woul in clear v atlor[] qh hese _laws.
Since e exloress purpose of the bill is to avoid these antitrust
probe , this subsection Is necessary.

Please feel free to contact me if | can be of any

further assistance.
Sincerely yours,

GRACE BER% SCHAIBLE
ATTORNEY GENERAL

JWBmMb

cc: Senators Halford & Binkley, Co-Chairs
Senate Finance Committee

Bob EY ;
?? ative Liaison

ice of the Governor
Tony Smjth 1
ommissioner

epartment of Commerce and Economic Development
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LEAS ATIVE AHFAIRS AGENCY
MEMORANDUM April 30, 1988
SUBJECT: fCSS roperty liguidating program
TO: Senator Jan Faiks
FROM: Tamara Brandt Cookx"""

Director

Division of Legal Services

Here is the sectional analysis that you requested.

Sect|on 1 his | a statement of Ie Islative findings, and
hg tegls tur felng é ? ere ttave been rt%u lures
state and re er y .ch ee In anglal |ns umns
a encies currently hold Ro,rt 0S Istre % re estate
ans .and grgpert . Tina _ma(! nstitutions, .busines s s and
aﬁenmes need.to e Bermttte to co?p rate in a?m n stering
ese R erti 1 En maintenance. of stable real estate matr-
kets ad staple banking dsg/st em IS essential to t e econo
Ht eqislature Inténds to ensure sta |I|E of
nk |ng s ﬁem and rea estate,mar ets by ISP cm[%; compe
trtron wi gver,nment regu atmn In ma tters elatl
management a ?ISPOSI'[IO 0 real,rPro erty by authorlzmg
creation of real property liquidating organizations under
state supervmon
Section This is a new chapter relating to the real
property hqu dating program.

Se(c1 06.50.010 r (ﬂuwes the dr 0 r of b nklrlt_ﬁe securities,

(Hporatl% 0 aitmlnlste chapter must report’

annually to the legislature

Sec. 06.50.020 ge[mlts the f?rmatdon by three .or more

rantors of a real propert atin rgamzatlon.

r aanzatmna goc ents ust be reviewed and a?groved by
irector and the governor and must meet certain itemized

requwements



Senator Faiks
Page 2
April 30, 1988

Sec. 06.50.030 requires an organization to retain a cer—
tified public accountant to annually prepare and submit to
the division an audited balance sheet containing specified
information. The accountant must certify that all
dispositions of real estate and loans during the year were
made in accordance with the organization documents and this
chapter, or identify variances, and provide recommendations
with respect to internal financial controls. The organiza—
tion is also required to file a report on its operations
quarterly.

Sec. 06.50.040 requires the director and the governor to
approve or disapprove a proposed operating plan of an

organization. The director must also inspect business
records of an organization on a regular basis at least twice
each year. If the director concludes that the organization

is being administered materially contrary to law, regulation
or a previously approved operating plan, he may prescribe
appropriate remedies. IT the organization fails to remedy
deficiencies, the director may begin proceedings to dissolve
the organization. Expenses incurred in reviewing
organization reports and conducting inspections shall be
charged to the organization.

Sec. 06.50.050 requires the legislative auditor to audit
each organization at least once a year. The auditor shall
prepare a report summarizing findings for the president of
the senate, speaker of the house, and Legislative Budget and
Audit committee. The report is made public on approval of
the committee.

Sec. 06.50.060 exempts an organization and persons involved
with organizations from AS 45.50.471 - 45.50.596 (Unfair
Trade Practices and Consumer Protection; Monopolies; Re—
straint of Trade). "

Sec. 06.50.100 provides definitions of director, grantor and
real property liquidating organization.

Section 3. The Alaska Housing Finance, Corporation 1is gran-
ted broad authority to enter into agreements for cooperative
management and disposal of real property and convey property
to or acquire a beneficial interest in a real property
liquidating organization, if state corporations and agencies
are granted a priority to assets of the organization.

Section 4. The division of banking, securities, and
corporations is established in the Department of Commerce
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Page 3
April 30, 1988

and Economic Development. The director is appointed by the
governor to a four year term. Qualifications for the
director are set out.

Section 5. The Alaska Industrial Development and Export
Authority is granted power to convey assets to and acquire a
beneficial interest in a real property liquidating orga—
nization, if state corporations and agencies are granted a
priority to assets of the organization.

Section s . Except section 4 the foregoing substantive
provisions of the bill are repealed.

Section 7. The substantive provisions take effect June 1.

Section 8 . The repealer takes effect June 1, 1993, making
this a five year progranm.

TBC:mkr
b5/7079
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LEGISLATIVE AFFAIRS AGENCY

MEMORANTDUWM April 28, 1988

SUBJECT: Stabilization of the real estate market
(CSSSSB 408 (Fin))

T0: Senator Tim Kelly

FROM: Tamara Brandt Cook
Director

Division of Legal irvice:

Here is the sectional analysis® that you requested.

Section 1. This is a statement of legislative findings and
intent. The legislature finds that there have been failures
of state and federally chartered financial institutions,
agencies currently hold Portfolios of distressed real estate
loans and property, financial institutions, businesses and
agencies need to be permitted to cooperate in administering
these properties, and -maintenance of stable real estate mar —
kets and a stable banking system is essential to the econo—
my. The legislature/intends to ensure stability of the
banking system and ye.a.l estate markets by displacing compe—
tition with government regulation in matters relating to
management and disposition of real property by authorizing
creation of real”property liquidating organizations under
state supervision

Section 2. This is a new chapter relating to real property
liquidating o/ganizations.

Sec. 06.50.0/10 requires the Commissioner of Commerce and
Economic Development to administer the chapter and adopt
regulations. He must report annually to the legislature.

Sec. 06.50.020 permits the formation by three or more
grantors /of a real property liquidating organization.
Organizational documents must be reviewed and approved by
the compw.ssioner and must meet certain itemized require—
ments.
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Sec. 06.50.030 requires an organization to retain a cer—
tified public accountant to annually prepare and submit to
the Department of Commerce and Economic Development an au—
dited balance sheet containing specified information. The
accountant must certify that all dispositions of real estate
and loans during the year were made in accordance with the
organization documents and this chapter, or identify vari—
ances, and provide recommendations with respect to internal
financial controls. The organization is also required to
file a report on its operations quarterly.

Sec. 06.50.040 requires the commissioner to approve or dis—

approve a proposed operating plan of an organization. He
must also inspect business records of an organization on a
regular basis at least twice each year. If the commissioner

concludes that the organization is being administered mate—
rially contrary to law, regulation or a previously approved
operating plan, he may prescribe appropriate remedies. It
the organization fails to remedy deficiencies, the commis—
sioner may begin proceedings to dissolve the organization.
Expenses incurred in reviewing organization reports and con—
ducting inspections shall be charged to the organization.

Sec. 06.50.050 permits the commissioner, by regulation, to
exempt transactions of organizations from fees, authoriza-—
tions, permits or registration requirements of the depart—
ment if he determines the exemption is necessary to carry
out the purposes of the chapter. An organization and
persons involved with organizations are exempt from

AS 45.50.471 - 45.50.396 (Unfair Trade Practices and
Consumer Protection; Monopolies; Restraint of Trade).

Section 3. The Alaska Housing Finance Corporation is gran-
ted broad authority to take action to stabilize the market
price of and demand for residential housing. The corpo—
ration may enter into agreements for cooperative management
and disposal of real property and convey property to or ac-—
quire a beneficial interest in a real property liquidating
organization.

Section 4. The Alaska Industrial Development and Export
Authority 1is granted power to convey assets to and acquire a

beneficial interest in a real property liquidating orga—
nization.

Section 5. The foregoing substantive provisions of the bill
are repealed.



jjr Tim Kelly

, 3
x£tl 28, 1988

Section 6 . The substantive provisions take effect June 1.
t on o

Section 7. The repealer takes effect June 1, 1993, making
this a five year program.

TBCrgc
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Original sponsors: Kelly and Sturgulewski

IN THE SENATE BY THE"" FINANCE COMMITTEE
CS FORSPONSOR SUBSTITUTE FOR SENATE BILL NO. 6/08 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating tostabilization ofthe state®s real
estate markets and banking system; authorizing the
establishment of real/property liquidating organiza—
tions under active /State supervision; and providing
for an effective dsite.”
BE IT ENACTED BY THE LEGISLATURE OF THE/STATE OF ALASKA:
* Section 1. LEGISLATIVE FINDINGS AND INTENT. (a) The legislature
finds that

(1) there have been 1in yfche state several failures of state and
federally chartered financial institutions and one bank consolidation by
the Federal Deposit Insurance Corporation under 12 U.S.C. 1823(c);

(2) these financial institutions as well as other businesses and
state and federal agencies currently hold large portfolios of distressed
real estate loans and real property;

(3) these businesses and government agencies need to be permit—
tedto cooperate in administering these loans and properties to avoid fur—
ther adverse effects on the state's real estate markets and to stabilize
the state®s banking systdm; and

4) the maintenance of stable and orderly markets for the pur—
chase and sale of commercial and residential real estate in the state 1is
essential to the economy of the state and the welfare of its citizens, as
is the stability of the state®s banking system.

(b) The legislature intends to ensure the stability of the state"s
banking system and real estate markets and prevent a precipitous decline 1in

-1- CSSSSB 408 (Fin)
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real estate prices by displacing competition with government regulation in
matters relating to the administration, management, and disposition of real
property in the state and loans secured by the property held by financial
institutions, other businesses, and state and federal agencies. By au-—
thorizing the creation of vreal property Jliquidating organizations and
mandating active state supervision of these organizations, the legislature
intends that each real property liquidating organization and all persons
and entities who subscribe or grant assets to, contribute funds or services
to, obtain a beneficial 1interest 1in, or participate in the management of
the organization will be fully immunized against potential liability under
federal antitrust laws and state antitrust, competition, and trade prac-—
tices laws arising from the operation of the organization or the activities
of any person or entity performed in connection with the organization.

* Sec. 2. AS 06 is amended by adding a new chapter to read:

CHAPTER 50. REAL PROPERTY LIQUIDATING ORGANIZATIONS.

Sec. 06.50.010. RESPONSIBILITY OF COMMISSIONER. (@) The com—
missioner shall administer this chapter and adopt regulations to carry
out the purposes of this chapter.

(b) By February 1 of each year the commissioner shall submit a
report to the legislature summarizing activities of the department
under this chapter during the previous year.

Sec. 06.50.020. FORMATION. (a) Three or more grantors may
create a real property liquidating organization by filing the orga—
nizational documents with the commissioner. The commissioner shall
review the documents and approve them if they comply with (b) of this
section and are consistent with the purposes cf this chapter. Convey —
ance of assets to or disposition of real property or other assets by
an organization is not effective until the organizational documents
have been reviewed and approved by the commissioner.

CSSSSB 408 (Fin) -2-
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(b) The organizational documents.must

(1) state the purpose of the organization;

.(2) identify all grantors who have subscribed to the orga-—
nization and all persons who will possess an interest 1in the orga-—
nization upon its formation;

(3) describe the manner in which the organization will be
managed;

(A) prescribe the method under which distributions to the
grantors and other beneficiaries will be made;

(5) provide for the conveyance to the organization of all
or part of the grantors: portfolios of commercial and residential real
property in the state and real estate loans secured by real property
in the state;

() provide for the transfer to the organization of other
assets of thegrantors, 1including cash and consumer Jloans, to assist
the organization in fulfilling the purposes of this chapter;

(7) provide for the orderly disposition of the property and
loans of the organization at prices to be determined by the orga-—
nization under regulations adopted by the commissioner;

(¢) provide for expenditures to manage organization assets,
including expenditures to preserve or enhance the value of the orga-
nizationls properties; and

(9) provide for the establishment of other terms and con-
ditions relating to the sale or other disposition of assets that the
grantorsconsider necessary or appropriate to ensure that the orga—
nization willbe operated in a manner thatwill provide for orderly
disposition of the organization®"s assets and promote stable real
estate markets and a stable banking system in the state.

Sec. 06.50.030. AUDITS AND REPORTS. (€)) In addition to the

-3- CSSSSB 408 (Fin)
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8 shall retain a certified public accountant to annually prepare and
4 submit to the department on or before April 1 an audited balance
5 sheet, 1income statement, statement of principal, statement of changes
6 in financial position, schedule of all dispositions of real property
! and real estate loans made by the organization during the previous
8 calendar year, and letters
9 (1) certifying that all dispositions of real property and
10 real estate loans and all distributions during the year were made in
L accordance with the provisions of the organizational documents and
12 this chapter, or identifying any variance; and
13 (2) with respect to the internal financial controls and
14 practices of the organization, providing recommendations the accoun—
15 tant considers appropriate.
16 (b) The organization shall prepare and file with the commissio
o er, on a quarterly basis, a report containing the following:
18 (1) a schedule of all real property and real estate loans
19 held by the organization;
20 (2) the sale price and all other significant terms of sale
2 for real property sold by the organization and amount of proceeds
22 received by the organization from real estate loans since the date of
23 the previous report; and
24 (3) a proposed operating plan for the next quarterly period
25 that conforms with regulations adopted by the commissioner.
26 Sec. 06.50.040. REVIEW AND APPROVAL BY COMMISSIONER. (a) The
21 commissioner shall review each report filed under AS 06.50.030(b) and
28 approve or disapprove the proposed operating plan within 20 days after
29 filing. In reviewing each report and operating plan, the commissioner
CSSSSB 408(Fin) -4-
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shall- consider current market®™ conditions. The commissioner shall
approve an operating plan if the commissioner finds that the report
and plan comply with the purposes of this chapter. -

(b) Within five days after the department notifies an organiza-—
tion of 1its intention to inspect business records, all business re—
cords maintained by the organization shall be available for review and
examination by the department at the organization®s principal place of
business, during regular business hours. The commissioner shall
examine the business records of an organization on a regular basis at
least twice each calendar year.

(©) IT the commissioner disapproves a proposed operating plan or
concludes, after examination, that the organization 1is being admin-—
istered materially contrary to statute, vregulation, or a previously
approved operating plan, the commissioner shall notify the organiza-—
tion and all grantors in writing, specifying all deficiencies and
prescribing appropriate remedies. IT the organization fails to remedy
deficiencies in accordance with the commissioner®s prescriptions
within 60 days after receipt of the notice, -the commissioner may
commence proceedings under AS 06.01.030.

(d) The expenses of the department reasonably 1incurred in re—
viewing and approving a proposed operating plan or conducting an
examination under this section shall be charged to and paid by the
organization.

Sec. 06.50.050. EXEMPTION. (a) IT the commissioner determines
that the exemption 1is necessary to carry out the purposes of this
chapter, the commissioner may by regulation exempt transactions under
this chapter by real property liquidating organizations from any fee,
authorization, permit, fil%ng, or -registration vrequirement of Tor
administered by the department.

-5- CSSSSB 408 (Fin)
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(b) Each organization is exempt from AS 45.50.471 - 45.50.396.
Activities 1in connection with an organization of a person or entity
that subscribes or grants assets to, contributes funds or services to,
obtains a beneficial interest in, or participates in the management of
the organization are exempt from AS 45.50.471 - 45.50.596.

Sec. 06.50.100. DEFINITIONS. In this chapter

(1) "commissioner”™ means the commissioner of commerce and
economic development;

(2) "department” means the Department of Commerce and
Economic Development;

(3) "grantor" means a federally or state chartered finan—
cial institution, federal or state agency, licensed insurer, or fi—
nancing company that conveys real property in the state, loans secured
by real property in the state, or other assets to, and thereby obtains
a beneficial interest in and the right to participate in the manage—
ment of, a real property liquidating organization;

(4) "real property liquidating organization™ or "organiza—
tion"” means a cox*poration, trust, fund, partnership, joint venture, or
other entity created to acquire, maintain, manage, market, administer
and sell, liquidate, or otherwise dispose of real property in the
state or loans secured by real property in the state and to distribute
the proceeds to its beneficiaries, in accordance with organizational
its documents.

Sec. 3. AS 18.56 1is amended by adding a new section to read:

Sec. 18.56.210. MARKET STABILIZATION POWERS. The corporation
may take appropriate action to stabilize the market price of, and the
supply and demand for, residential housing 1in the state. To accom—
plish the purposes of this section, the corporation may

(1) enter into agreements with state

CSSSSB 408 (Fin) 6 -
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*

(

chartered financial institutions /state or federal agencies, 1insurers,
and financing companies for the cooperative management, administra—
tion, and disposition of their real property in the state and Iloans

secured by their real property in the state; and

) convey real property 1in the state, loans secur

real property in the state, and other assets to, acquire a beneficial
interest in, and participate 1in the management of a real property
liquidating organization established under AS 06.50.

Sec. 4. AS 44.88.080 is amended by adding a new paragraph to read:

(25) to convey real property in the state, loanssecured by

real property in the state, and other assets to, acquire a beneficial
interest in, and participate 1in the.management of a real property
liquidating organization established under AS 06.50.

Sec. 5. AS 06.50.010, 06.50.020, 06.50.030, 06.50.040, 06.50.050;

AS 18.56.210; and AS 44.88.080(25) are repealed.

* Sec. 6. Sections 1 - 4 of this Act take effect June 1, 1988.

* Sec. 7. Section 5 of this Act takes effect June 1, 1993.

-7- CSSSSB 408 (Fin)
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5-1863P
Cook
4/28/88
Original sponsors: Kelly and Sturgulewski
IN THE SENATE BY THE FINANCE COMMITTEE

CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 408 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: MAn Act relating to stabilization of the state"s real
estate markets and banking system; authorizing the
establishment of real property liquidating organiza—
tions under active state supervision; and providing
for an effective date."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. LEGISLATIVE FINDINGS AND INTENT. (a) The 1legislature
finds that

(1) there have been in the state several failures of state and
federally chartered financial institutions and one bank consolidation by
the Federal Deposit Insurance Corporation under 12 U.S.C. 1823(c);

(2) these financial institutions as well as other businesses and
state and federal agencies currently hold large portfolios of distressed
real estate loans and real property;

(3) these businesses and government agencies need to be permit—
ted to cooperate in administering these loans and properties to avoid fur—
ther adverse effects on the state's real estate markets and to stabilize
the state®"s banking system; and

(4) the maintenance of stable and orderly markets for the pur—
chase and sale of commercial and residential real estate in the state 1is
essential to the economy of the state and the welfare of its citizens, as
is the stability of the state"s banking system.

(b) The 1legislature intends to ensure the stability of the state"s
banking system and real estate markets and prevent a precipitous decline in

-1- CSSSSB 408(Fin)
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real estate prices by displacing competition with government regulation 1in
matters*relatihg®"to"the administration, management, and disposition of real
property in the state and loans secured by the property held by financial
institutions, other businesses, and state and federal agencies. By au—
thorizing the creation of real property liquidating organizations and
mandating active state supervision of these organizations, the legislature
intends that each real property liquidating organization and all persons
and entities who subscribe or grant assets to, contribute funds or services
to, obtain a beneficial interest 1in, or participate in the management of
the organization will be fully immunized against potential liability under
federal antitrust laws and state antitrust, competition, and trade prac—
tices laws arising from the operation of the organization or the activities
of any person or entity performed in connection with the organization.

* Sec. 2. AS 06 is amended by adding a new chapter to read:

CHAPTER 50. REAL PROPERTY LIQUIDATING ORGANIZATIONS.

Sec. 06.50.010. RESPONSIBILITY OF COMMISSIONER. (a) The com—
missioner shall administer this chapter and adopt regulations to carry
out the purposes of this chapter.

(b) By February 1 of each year the commissioner shall submit a
report to the legislature summarizing activities of the department
under this chapter during the previous year.

Sec. 06.50.020. FORMATION. (a) Three or more grantors may
create a real property liquidating organization by filing the orga-—
nizational documents with the commissioner. The commissioner shall
review the documents and approve them if they comply with (b) of this
section and are consistent with the purposes cf this chapter. Convey —
ance of assets to or disposition of real property or other assets by
an organization is not- effective until the organizational documents
have been reviewed and approved by the commissioner.

CSSSSB 408 (Fin) -2-
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(b) The organizational documents must

(1) state the purpose of the organization;

(2) identify all grantors who have subscribed to the orga—
nization and all persons who will possess an interest 1in the orga—
nization upon its formation;

3) describe the manner 1in which the organization will be
managed;

(4) prescribe the method under which distributions to the
grantors and other beneficiaries will be made;

(5) provide for the conveyance to the organization of all
or part of the grantors: portfolios of commercial and residential real
property in the state and real estate loans secured by real property
in the state;

(6) provide for the transfer to the organization of other
assets of the grantors, including cash and consumer loans, to assist
the organization in fulfilling the purposes of this chapter;

(7) provide for the orderly disposition of the property and
loans of the organization at prices to be determined by the orga-—
nization under regulations adopted by the commissioner;

(s) provide for expenditures to manage organization assets,
including expenditures to preserve or enhance the value of the orga-—
nization®s properties; and

9 provide for the establishment of other terms and con-—
ditions relating to the sale or other disposition of assets that the
grantors consider necessary or appropriate to ensure that the orga-—
nization will Dbe operated in a manner that will provide for orderly
disposition of the organization®s assets and promote stable real
estate markets and a stable banking system in the state.

Sec. 06.50.030. AUDITS AND REPORTS. () In addition to the

-3- CSSSSB 408 (Fin)
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record Kkeeping-nreqiiirements specified in"~.regulations adopted by the
commissioner or in the organizational documents, the organization
shall retain a certified public accountant to annually prepare and
submit to the department on or before April 1 an audited balance
sheet, 1income statement, statement of principal, statement of changes
in financial position, schedule of all dispositions of real property
and real estate loans made by the organization during the previous
calendar year, and letters

(1) «certifying that all dispositions of real property and
real estate loans and all distributions during the year were made in
accordance with the provisions of the organizational documents and
this chapter, or identifying any variance; and

(2) with respect to the internal financial controls and
practices of the organization, providing recommendations the accoun—

tant considers appropriate.

(b) The organization shall prepare and file with the commissic

er, on a quarterly basis, a report containing the following:

(1) a schedule of all real property and real estate Iloans
held by the organization;

(2) the sale price and all other significant terms of sale
for real property sold by the organization and amount of proceeds
received by the organization from real estate loans since the date of
the previous report; and

(3) a proposed operating plan for the next quarterly period
that conforms with regulations adopted by the commissioner.

Sec. 06.50.040. REVIEW AND APPROVAL BY COMMISSIONER. (a) The
commissioner shall review each report filed under AS 06.50.030(b) and
approve or disapprove the proposed operating plan within 20 days after

filing. In reviewing each report and operating plan, the commissioner

CSSSSB 408 (Fin) _4-
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shall consider current market conditions. The commissioner shall
approve an operating plan if the commissioner finds that the report
and plan comply with the purposes of this chapter.

(b) Within five days after the department notifies an organiza—
tion of 1its intention to inspect business records, all business re—
cords maintained by the organization shall be available for review and
examination by the department at the organization®s principal place of
business, during regular business hours. The commissioner shall
examine the business records of an organization on a regular basis at
least twice each calendar year.

(c) IfT the commissioner disapproves a proposed operating plan or
concludes, after examination, that the organization 1is being admin-
istered materially contrary to statute, vregulation, or a previously
approved operating plan, the commissioner shall notify the organiza-
tion and all grantors 1in writing, specifying all deficiencies and
prescribing appropriate remedies. IT the organization fails to remedy
deficiencies iIn accordance with the commissioner®™s prescriptions
within 60 days after receipt of the notice, -the commissioner may
commence proceedings under AS 06.01.030.

(d) The expenses of the department reasonably 1incurred in re—
viewing and approving a proposed operating plan or conducting an
examination under this section shall be charged to and paid by the
organization.

Sec. 06.50.050. EXEMPTION. (a) If the commissioner determines
that the exemption 1is necessary tocarry out the purposes of this
chapter, the commissioner may by regulation exempt transactions under
this chapter by real property liquidating organizations from any fee,
authorization, permit, filing, or registration requirement of or
administered by the department.

-5- CSSSSB 408 (Fin)
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e(b) Each®"organization is exempt from AS "45.50.471 - 45.50.396.
Activities 1in connection with an organization of a person or entity
that subscribes or grants assets to, contributes funds or services to,
obtains a beneficial interest 1in, or participates 1in the management of
the organization are exempt from AS 45.50.471 - 45.50.596.

Sec. 06.50.100. DEFINITIONS. In this chapter

(1) "commissioner':t means the commissioner of commerce and
economic development;

@) "department” means the Department of Commerce and
Economic Development;

3) "grantor™ means a federally or state chartered finan-—
cial institution, federal or state agency, licensed insurer, or fi—
nancing company that conveys real property in the state, loans secured
by real property in the state, or other assets to, and thereby obtains
a beneficial interest in and the right to participate in the manage—
ment of, a real property liquidating organization;

(4) "real property liquidating organization™ or "organiza—
tion" means a corporation, trust, fund, partnership, joint venture, or
other entity created to acquire, maintain, manage, market, administer
and sell, [liquidate, or otherwise dispose of real property 1in the
state or loans secured by real property in the state and to distribute
the proceeds to its beneficiaries, in accordance with organizational
its documents.

Sec. 3. AS 18.56 is amended by adding a new section to read:

Sec. 18.56.210. MARKET STABILIZATION POWERS. The corporation
may take appropriate action to stabilize the market price of, and the
supply and demand for, residential housing in the state. To accom—
plish the purposes of this section, the corporation may ¢ e

(1) enter into agreements with state and federally

CSSSSB 408 (Fin) 6 -
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*

*

0

chartered financial institutions, state or federal agencies, insurers,
and financing companies for the cooperative management, administra—
tion, and disposition of their real property in the state and loans
secured by their real property in the state; and

) convey vreal property in the state, loans secu
real property in the state, and other assets to, acquire a beneficial
interest 1in, and participate in the management of a real property
liquidating organization established under AS 06.50.
Sec. A. AS AA.88.080 is amended by adding a new paragraph to read:

(25) to convey real property in the state, loans secured by
real property in the state, and other assets to, acquire a beneficial
interest in, and participate 1in the. management of a real property
liguidating organization established under AS 06.50.

Sec. 5. AS 06.50.010, 06.50.020, 06.50.030, 06.50.0A0, 06.50.050;

AS 18.56.210; and AS AA.88.080(25) are repealed.

* Sec. 6 . Sections 1 - A of this Act take effect June 1, 1988.

* Sec. 7. Section 5 of this Act takes effect June 1, 1993.

-7- CSSSSB AO8(Fin)
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5-1863N /
Cook
4/21/88
Original sponsors: Kelly and Sturgulewski
IN THE SENATE. BATHE FINANCE COMMITTEE

CS FOR\SPONSOR SUBSTITUTE FOR SENATE BILL NO. 408 (Finance)
JN THE LEGISLATURE OF THE STATE/OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: <“VAn Act relating to stabilization of the real estate
market; authorizing/the establishment of real prop-
erty\ liquidating Organizations; and providing for an
effective date."/
BE 1T ENACTEDBY THE LEGISLATURE OF 7HE STATE OF ALASKA:
* Section 1. LEGISLATIVE FAND/NGS AND INTENT. (a) The legislature
finds that

(1) there have been in the state several failures of state and
federally chartered financial /Zinstitutions and one bank consolidation by
the Federal Deposit InsurancyCorporatron under 12 U.S.C. 1823(c);

(2) state and federal agencies currently hold large portfolios
of distressed real estate /loans and real property;

(3) these financial institutions eind government agencies need to
be permitted to cooperate in administering these properties to avoid fur—
ther adverse effects /on the state's real estate markets and to stabilize
the state®s banking System; and

(4) the/maintenance of stable and ordei®“ly markets for the pur—
chase and sale of commercial and residential real estate iIn the state 1is
essential to the/ economy of the state and the welfare of its citizens.

(b) The /legislature intends to ensure the stability of the state’s
real estate markets and prevent a precipitous decline in real estate prices
by displacing competition with government regulation in matters relating to
the sale and disposition of real property held by financial institutions
and state and federal agencies as a result of foreclosure actions. By

-1- CSSSSB 408 (Fin)
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authorizing the creation of real property liquidating organizations under
state supervision, the legislature intends to grant authority to the com—
missioner of commerce and economic development to provide by regulation
that persons and entities who subscribe or grant assets to, contribute
funds or services to, obtain a beneficial 1interest 1in, or participate 1in
the management of a real property liquidating organization will be immu—
nized as necessary possible against potential liability under federal
antitrust laws and state antitrust, competition, and trade practices laws
arising from the operation of the organizations.

* Sec. 2. AS 06 is amended by adding a new chapter to read:

CHAPTER 50. REAL PROPERTY LIQUIDATING ORGANIZATIONS.

Sec. 06.50.010. RESPONSIBILITY OF COMMISSIONER. The commis—
sioner shall administer this chapter and adopt regulations to carry
out the purposes of this chapter.

Sec. 06.50.020. FORMATION. (a) Three or more grantors may
create a real property liquidating organization by filing the orga—
nizational documents with the commissioner. The commissioner shall
review the documents and approve them if they comply with (b) of this
section and are consistent with the purposes of this chapter. Convey —
ance of assets to or disposition of real property or other assets by
an organization 1is not valid until the organizational documents have
been reviewed and approved by the commissioner.

(b) The organizational documents must

(1) state the purpose of the organization;

(2) identify all grantors who will subscribe to the orga-—
nization and all persons who will possess an 1interest in the orga-—
nization;

(3) describe the manner 1in which the organization will be
managed;

CSSSSB 408(Fin) -2-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

(4) prescribe the method under which distributions to the
grantors and other beneficiaries will be made;

(5) provide for the conveyance to the organization of all
or part of the grantors®™ portfolios of commercial and residential real
properties in the state or other assets;

(6) provide for the orderly disposition of property of the
organization at prices to be established in accordance with the orga—
nizational documents;

(7) provide for the expenditure of assets to manage orga—
nization property, including expenditures to preserve or enhance the
value of properties; and

(¢) provide for the establishment of other terms and con-—
ditions relating to the sale or other disposition of assets that the
grantors consider necessary or appropriate to ensure that the orga—
nization will be operated in a manner that will provide for orderly
disposition of property and promote a stable real estate market and
economy.

Sec. 06.50.030. AUDITS AND REPORTS. () In addition to the
record keeping requirements specified 1in regulations adopted by the
commissioner or in the organizational documents, the organization
shall retain a certified public accountant to annually prepare and
submit to the department on or before April 1 of each calendar year an
audited balance sheet, income statement, statement of principal,
statement of changes in financial position, and schedule of all dispo—
sitions of real estate assets made by the organization during the
year. In connection with the preparation of the financial documents,
the accountant shall issue letters

CD certifying that all sales of real estate assets and all
distributions during the vyear were made 1in accordance with the

-3- CSSSSB 408 (Fin)
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provisions of the organization documents and this chapter, or identi—
fying any variance; and

(2) with respect to the internal financial contro
practices of the organization, providing recommendations the accoun-—
tant considers appropriate.

(b) The organization shall prepare and file with the commission—
er, on a quarterly basis, a report containing the following:

(1) a schedule of all real property held by the organiza-—
tion;

(2) the sale price and all other significant terms of sale
for real property sold since the date of the previous report; and

(3) a proposed operating plan for the next quarterly period
that conforms with regulations adopted by the commissioner.

Sec. 06.50.040. REVIEW AND APPROVAL BY COMMISSIONER. (a) The
commissioner shall review each report filed under (b) of thissection
and approve or disapprove the proposed operatingplan within 20 days
after filing. In reviewing the operating plan, the commissioner shall
consider current market conditions. Before approving the plan, the
commissioner must find that the plan complies with the purpose of this
chapter.

(b) Within five days after the department notifies an organiza-—
tion of 1its intention to inspect business records, all business re—
cords maintained by the organization shall be available for review and
examination by the department at the organization®s principal place of
business, during regular business hours. The commissioner shall
examine the business records of an organization on a regular basis at
least twice each calendar year.

©) IT the commissioner disapproves the proposed operating plan

or <concludes, after examination, that the organization is being
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administered contrary to statute or regulation, the commissioner shall

notify the organization and all grantors 1in writing, specifying all

deficiencies and prescribing appropriate remedies. IT the organiza—
tion fails to remedy deficiencies 1in accordance with the commission—
er"s prescriptions within 60 days after receipt of the notice, the

commissioner may commence proceedings under AS 06.01.030.

(d The expenses of the department reasonably incurred in
viewing and approving a proposed operating plan or conducting an
examination under this section shall be charged to and paid by the
organization in accordance with AS 06.01.010.

Sec. 06.50.050. PREEMPTION. IT the commissioner determines that
the exemption 1is necessary to carry out the purposes of this chapter,
the commissioner may by regulation exempt transactions under this
chapter by vreal property liquidating organizations from any fee,
authorization, permit, filing, or registration requirement of or
administered by the department.

Sec. 06.50.100. DEFINITIONS. In this chapter

(1) "commissioner”™ means the commissioner of commerce and
economic development;

) "department” means the Department of Commerce and
Economic Development;

3) "grantor™ means a federally or state chartered finan—
cial institution, federal or state agency, licensed insurer, or fi—
nancing company that conveys assets to, and thereby obtains a benefi—
cial interest in and the right to participate in the management of, a
real property liquidating organization;

(4) "real property liquidating organization™ or "organiza-—
tion"™ means a corporation, trust, fund, partnership, joint venture, or
other legal entity created to acquire, maintain, manage, market, sell,
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or otherwise dispose of real property in the state and to distribute
to the beneficiaries, 1in accordance with the provisions of the orga-—
nization documents, the proceeds derived from the sale or disposition
of the property.

Sec. 3. AS 18.56 1is amended by adding a new section to read:

Sec. 18.56.210. MARKET STABILIZATION POWERS. The corporation
may take appropriate action to stabilize the market price of and
demand for residential housing in the state. To accomplish the pur—
poses of this section, the corporation may

(1) enter into agreements with state and federally char—
tered financial institutions, state or federal agencies, insurers, and
financing companies for the cooperative management and disposal of
real property owned by the corporation, Tfinancial institutions, agen—
cies, or other contracting parties; and

(2) convey real property and other assets to, and acquire a
beneficial 1interest in, a vreal property Jliquidating organization
established under AS 06.50.

Sec. 4. AS 44.88.080 1i1s amended by adding a new paragraph to read:
(25) to convey real property and other assets to, and ac—
quire a beneficial interest in, a real property liquidating orga-—

nization established under AS 06.50.

* Sec. 5. This Act takes effect immediately under AS 01.10.070(c).
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