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Nineteenth. Have authority to provide by regulation (1) that in any determination,
assessment, collection, refund or credit under this chapter, a fractional part of d
dollar may be disregarded unless it amounts to fifty cents or more, in which case It
shall be increased to one dollar, and (2) that any person making @ return, report >
other statement required to be filed with it under this chapter May elect With
respect to any amount required to be shown thereon, if such amount is other than d
whole dollar amount, either to disregard the fractional part of a dollar O {0
disregard the fractional part of a dollar unless itamounts to fifty cents or more, in
which case the amount (determined without regard to the fractional part of d
dollar) shall be increased by one dollar provided, however, that such election shall
not be applicable to items which must be taken into account in making the
computations necessary to determine the amount required to be shown on any such
return, report or- other statement but shall be applicable only the final amount
required to be shown thereon.

Twentieth. Have authority, of its own option, to abate any small unpaid balance of
an assessment of tax, or any liability in respect thereof, under articles twelve-a,
eighteen, twenty or twenty-one, if the tax commission determines under uniform
rules prescribed by it that the administration and collection costs involved would
not warrant collection of the amount due. It may also abate, of its own motion,
the unpaid portion of the assessment of any of such taxes, or any liability in
respect thereof which is excessive in amount, or is assessed after the expiration of
the period of limitation properly applicable thereto, or is erroneously or illegally
assessed. No claim for abatement under this subdivision shall be filed for any of
such taxes

Twenty-first. Provide a hearing, as a matter of right, to any taxpayer upon such
taxpayer”s request, pursuant to such rules, regulations, forms and instructions as
the tax commission may prescribe unless a right to a hearing is specifically
provided for, modified or denied by another provision of this chapter. Where the
request for a hearing is made by a person seeking revich of any taxes determined
or cl imed to be due under this chapter, the liability of such person shall become
finally and irrevocably fixed unless such person, within ninety days from the time
such liability is assessed, shall petition the tax commission for a hearing to review
such liability. After such hearing, the tax commission shall give notice of its
decision to such person. The decision of the tax commission shall be reviewable by
a proceeding under article seventy-eight of the civil practice law and rules if
application therefor ismade within four months after the giving of such decision.

Twenty-second. Be required to render a determination after a hearing, within nine
months after submission of briefs subsequent to completion of such a hearing or, if
such briefs are not submitted, then within nine months after completion of such a
hearing. Such nine month period may be extended by the tax commission, for good
cause shown, to no more than three additional months. If the tax commission fails
to render a decision or determination within such nine month period (or such period
as extended pursuant to this subdivision), the applicant for such hearing may
institute a proceeding under article seventy-eight of th i civil practice law and
rules to compel the issuance of such decision or determine ion.

Twenty-third. Be required to publish and make available to the public all decisions
and determinations of the tax commission rendered after a hearing. The tax
commission may charge a reasonable fee for a copy of such a decision or
determiration. * .

Jdooif,  Lw.n.is-... - T
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Twenty-fourth.  Be required to. render advisory opiniops with respect to taxes
administered by the tax commission within ninety days of the receipt of a Petltlon

for such an_opinion.  Such ninety day peridd maK, be extended by the tax
commission, for good cause shown, to no”more than_thirty additional days. Suer,
advisory opinion Shall be rendered to any person subject t0 a_tax or liability uncer

this chapter or claiming exemption from such tax or liability. ~Such advisory
opinions, which shall be”published and made available to the public, shall not be
binding Upon the tax commission except with respect to the person to whom _such
opiniof is rendered, provided, however, that a subsequent tax commission modifica-
tion of such an a wsorz opinion shall operate Prospectlvelg only. A petition for an
advisory opinion shall tontain a specific set of facts and pe submitted in such form
as may be prescribed by the tax commission and subject to such rules and
regula lons as the tax commission mag ﬁ,romulga_te with respect to the prci,ced,ures
for submission of such a petition. Nothing herein shall be construed to limit or
otherwise alter the rights of any applicant for a declaratory ruling pursuant to
section two hundred four of the state administrative procedureact.

For the powers of the Commission, see id. The issuance of advisory opinions
illustrates the dmhptom% between what the statute requires and what happens in
practice. . Statutorily, the Commission, is charged with the rendermg of advisory
olﬁnnlons; In_practice,. the Commission is rareley withstanding
that all advisory opinions carry the name of th

As chief executive officer of the Department, the Commissioner is responsible for
_everP/ aspect of the Department's activities. The Commissioner is not necessarily
involved in the early stages of the_re[qulato_ry process. Initial drafts of the
regulations are pregared by the Technical Serviges Bureau of the Department and
are_then reviewed py the Law Bureau and placed in find form. The Commissioner
of Taxation and. Finance may see a proPosed regulation for the first time only
sé]ortly_ hefore it is to be Considered for approval it a meeting of the TaX
ommission.

gel
If ever invalved, no
Tax Commission.

8. 2N.Y.C.R.R. 5601

9. While 90 days is the usual time 8eriod ther

10.

11,

ere are exceptions—Articles 12 (Stock
Transfer Tax), 12-A (Gasoline Tax) and 21(H|ghwaY Use Tax) provide for a ¢ da¥
period.  In"the case of some taxes, for example, the salés tax, a notice 0
determinaton and demand is issued rather than a notice of deficiency.

A taxpayer may obtain review of a refund application if a timely refund claim was
P_revmusly filed, if the taxpayer did not previously file a petition lor redetermina-
jon of & deficiency for the same taxable year, and it either six months have
expired since the claim was filed or the Tax Commission has disallowed the claim
in_whole or part. The petition for review of a refund application must be filed
within two%ears after the notjce of disallowance was mailed, unless the taxgayer
obtains a written extension from the Commission during. those two a/ea_r_.
request for a refund may be made in a petition for redotermination of a deficiency
for the same taxable year(s).

If a case raises only questions of law, and no questions of fact, under certain
circumstances the cdse may be assigned for a hearing without a conference.

12. Conversation with John Solleoito, Director, Tax Appeals Bureau, August S, 1982

Mr. Sollecito described the conferee's role in these circumstances as "acting as the

taxpayer's counsel, but not his advocate."
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15.
16.

17.

18.

19.
20.
21,

22,
23,
24,

Some memberf of the Stahe Bar_ have indicated, however, that in Bractlce the
conferee usually defers to the auditor, See Comeau <8 Rosen, note 1supra at 260.
The Department, however, indicates that the reverse is true and that auditors wiis
frequentl%not propose a resolution on their own initiative but will concur with one
proposed by a conferee.

Subsections 15 and 16 of section $171 of the New York State Tax Law, note 3
supra, grant_the Commission the authority to compromise taxes under certain
narrowly defined circumstances. B% inference, these sections would seem to. deny
the power to do so generallgf. Subsection 18, however, rqrants the Commission
broad powers to enter intp agreements with taxpayers refating to their liability,
This section has not been interpreted b;( the Comniission, howeéver, as a grant of
any_type of settlement authorjty. Rather this section protects taxpayers from
havm{ an agreement or determination of the Commission reopened In the future,
except under very limited conditions.

Conversation with Saul Heckelman, Special Counsel to the Department of Taxation
and Finance, December 8, 1983

20N.Y.C.RR. i60L8(b).

Letter from John Sollecito, Director, Tax Appeals Bureau, to the Legislative
Drafting Research Fund of the Columbia University School of Law, 1982

Small claims hearings are transcribed in cases where the tax_%ayer requests a
transcript (a fee of $I/p%%;e is charged). or when an Article 78 proceeding for
judicial review 1s taken froni the CommisSion's decision.

This training program is overseen hy the Department of Ciyil Service. Hearing
officers are”appointed to the program from a Civil Service list that results from
an open competitive examination. Appointees are all attorneys, but with varying
degrees of Iegal experlenc?. Mare excn rienced lawyers face a somewhat shorter
training program. Letter from Paul Coburn, Secretary to the State Tax Commis-
sion, February 14, 1984,

Small claims hearing officers need not be attorneys. Qualifications include stronq
experience in accounting and auditing and a background in the technical and lega
aspects of a particular tax.

2N.Y.C.R.R. j$6Ql.d(c), 601.11(c).

N.Y. Tax Law SS689(e), 1089(e).

The post-hearing review unit consists of two supervisors, one in charge of sales and
one in charge 0f income tax, and five technicians. The¥ review™ decisions for
technical acCuracy, conformity with precedent, and general Torm.

2N.Y.C.R.R. $6019().

N.Y. State Tax Law $171(22).

The Commissioners usually open the record only to check a fact or if there is a
novel issue or .large sum of money At stake. = Conversations* with Mark

Friedlander,.. Commissioner, and Thomas.u Lynch, former' Commissioner, New
York State Tax Commission, August 24, 1982
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2.

28,
29,

3L

32,

33,

39,

36.

37.
38,
39,
40.
41
42.

Commissioner Mark Friedlander states that this occurs in maybe one case out of a
hundred, although there are no procedural barriers to more extensive contact. As
an example, he”mentions that on one qccasion he needed to know whether Augit
Division proceduyres would permit an entirely fresh audit of the matter in issue, 1i:.
In about 15% of the cases, the Commission sends the decision bacx to the hearing
officer for a rewrite. The hearmglofflcer must rewrite the decision in accoraance

with the Commission's directions. "ld.

N.Y. State Department of Taxation and Finance, Executive Memorandum E-130.
The complete texts of decisions of the State Tax Commission dating back to 197s
will soon be available through LEXIS, a computerized Iggal resarch_service.
(igggersatlon with Paul Coburn, Secretary to the State Tax Commission, December
N.Y. CPLR 57803,

d. S7803(3).

d. S7803(4).

See, €jg., People ex rel Hull v. Graves, 289 N.Y. 173 45 M.E. 2d 161 (1942); Grace
%‘19'“7‘53)' State Tax Commission, 37 N.Y. 24 193, 371 N.Y.S. 2d 715, 332 N.E.” 2d 886
NJ. P.L. 1978, C. 33NJ. S.A. 2A:3A-1 to 2A:3A-29, approved June 13, 1978
NJ.S.A. 2A:3A-12.

See Lasser, Lawrence L., "Year One: New Jersey's Tax Court," New Jersey
Lawyer, August 1980, p. 11

Conversation with Lawrence L. Lasser, Presiding Judge of the New Jersey Tax
Court, July 1983,

Annual Rerport of the Presidin%SJudge of the Tax Court of New Jersey for the
Court Year Ending August 31, 1982

Tax disputes can also be litigated in the district courts or in the Claims Court.

26 U.S.C. &7441 et sec.

Conversation with Charles S. Casazza, Clerk of the U.S. Tax Court, June 28, 1983,
26 U.S.C. S7452.

Wisconsin Statutes Annotated SJ73.Q1 et seq.

Conversations with Clayton Seth, Director of the Appellate Division, Department
of Revenue, Wisconsin, and Joe Ziesel, Administrative Assistant to the Wisconsin
Tax Appeals Commission, June 1983,

See note 2supra. s T
_'of T “eftor—*
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47.

49,

oL

52

See note 7supra and accompanying text.
N.Y. Tax Law S170(5).

Currently all formal hearing officers, including the supervising tax hearing oiticer,
have come to the Tax Appeals Bureau from outside the Department, although there
IS no requirement that they do so. This is not true of small claims hearing officers
or those individuals in post=hearing review.

Statutorih{, the Commijssion is resPonsibIe for issuing advisory opinions; in practice,
however, the Commission rarely plays any role in théir issuance.

In New York City, tax a?/]ers arriving for a hearing confront a floor directory that
lists "conferees"” under the Departnient of Taxation and Finance, which flrther
adds to perceptions about the tax appeals bureau's lack of independence.

Members of the State 3ar have asserted that “in some cases the Commission,_has
received_ unilateral input from the Law Bureau, without the taxpayer being notified
of such input or being given the ogportumty to respond.” Comeai & Rogsén, note 1
supra at 261-262. See also_id. at 255, Arthur R, Rosen has also indicated, that
"several indjviduals are willing to disclose specific_examples [of bias] in an
appropriate forum." Letter from Arthur R. Rosen to Robert'D. Plattner, Counsel
to the Legislative Tax Study Commission, February 7, 1984

One explanation that has been offered for the lack of documented instances of bias
IS that taxpayers and their representatives are unwilling to come. forward with
?Bteucrlglcmgnlleegatlons for fear that such complaints might lead to retaliation at some

Statistics can be compiled to_ indicate what percentage of cases tried before the
Commission are favorable, either in whale or in part, to the taxpayer. Such
statistics, however, are not terriply meaningful unless the){ can be compared with
the perc_entage of cases which should have “been won by the taxpayer. This, of
course, is an extremely difficult percentage to ascertain. Moregover, a hl%h
Bercentage of cases won by taxpayers is ambigyous and ma%/_ merely reflect the

epartment’s mabllltY to settle cdses based on hazards of litigation, see Chapter
m(C) infra, or the failure to weed out cases that should not be'tried. Alternative-
ly, @ high_percentage of cases favorable to the Department would not necessarily
be probative of bias.

See B. SCHWARTZ, ADMINISTRATIVE LAW 316 (1_976)p' Hector, Problems of the
CAB and the Independent Fé(egulatorg ,A%enmes in PERSPECTIVES ON THE
ADMINISTRATIVE PROCESS (R. Rébin &d. 1979).

N.Y. State Administrative Procedures Act 5307(2); 5U.3.C. 5554,

See, e.0., Withrow v. Larkin, 421 UR. 35 (197%. See also Outman v, State Tax
%fgn%n)lssmn, 50 A.D. 2d 1015, 377 N.YR. 2d 659, appeal dismissed, 429 U.S. 1067

See J. FREEDMAN, CRISIS AND LEGITIMACY: THE ADMINISTRATIV
IN AMERICAN GOVERNMENT 172-76 gm@bR. LORCH, DEMO
CESS AND ADMINISTRATIVE4*AW 47-4 % ]) Auerbach,

Hector Memorandum.-in PERSPECTIVES ON THE AD

>
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234, 236- 37 (R Rabin, ed Stewart, The Reformation of ican Admini
Law ,% arv. L. Rev 7, 1673 74, 1AD MINISTRATIVE ADJUDICATION IN
THE'STATE OF NEW YORK 4-11

See, e.g., Stewart, note 54 supra at 1699,
N.Y. Banking Law S10.

The classic statement of the need to make polic through adjudication s found in
S.E.C. v. Cheney Corp., 332 U.S 202-3 194¥) See aso |ver P%X Mak |nr%;
Paradigms in Administrative Law. 95Harv 3%, Cohe
& Rain, Broker Dealer Selling Standards: The Importance of Admrnrstratrve
Adjudication in Their Development. 29 Law and Contemp. Prob. 725 (1964).

The Commission was established on March 3, 1939 under Section 8 of the State's
Executive Law to study the exercise of quasi-judicial functions by various entities
of the State. Rohert’ M. Benjamin served as’ Commissioner. The Report of the
1ogrn&nrssron is entitled Administrative Adjudication in the State of New York

Id. 270 (1942).

See, e.0., Tax A?peals in New_Jersey: A Critique angd Program for Legislative
Actron Report of the S ecral Commrttee on Tax APPeaIs Protedure of the Senate

New Jersey, June 9023rt of Tax Simplitication Board, HJt. Doc. No.
103 68th Congress, lstSessron (2

The Board of Tax Aopeals was created as an entirely “dependent agency in the
Executive branch of the government. In 1942, its name was changed to Tax Court
of the United States and’in 1969, the Court was movec to the L&gislative branch.
For a detailed history of the US Tax Court_see Dubroff, The U.S. Tax Court: An

Etgrﬁr}caﬁénalysrs 40 Alb. L. Rev. 7 (1975]f"see also 'Comeau & Rosen, note 1
su

Reé)ZSrt of Tax Simplification Board, H.R. Doc. No. 103, 68th Cong. 1st Sess. 4

Statement of Joseph H. Mur phy President of the New York State Bar Association,
before the New York State Legislature’s Select Task Force on Judicial Reorganiza-
tion, October 2, 1975.

"The Tax Appeals System_in California," Commrssron on Calrfornra State Govern-
ment Organization and_Economy, Summar a emphasis in ori |naI3
Other current issues in New York also have %arall sesewh re. The Cong re for
example, in creating the Board of Tax Appeals, was concerned about the ack o
ublrshed precedents of the prior tax appeals system. See ectron F, |nfra

ar ornia retport sgea ks 10 |ssues of expertise and trme Iness %swe ast e Issu of
independenc h ot the policy issues faced by New York has been addressed b
the tederal government, New Jersey, Calrfornra and other jurisdictions that have
examined their tax appeals procedures. See, e.g., Dubroff, note 61 supra.

Administrative ManagBement and Systems Group, Organization and Management

Unit, Division of the Budget, Study of Tax Department Conference and Hearing
System (June 1974) (emphasis in original); for other criticism, see Creating a New
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67.

69,

70. S
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12,

13.
4,
75,
16.
1.

18,
19.

York State Tax Court, statement of Martin D. Ginsburg, Chairman of the Tax
Section_of the New York State Bar Association, before the Select Task Force on
%%t Reorganization on Senate Bill 6760 and Assembly Bill 7802, November 20.

Prior 101975, a_case was handled by the same bureau of the Department of
Taxation and Finance that orlgolnally assessed the tax (e. .,aprpeals in personal
income tax cases were heard Dy the Income Tax Bureau). The 1975 changes
established the Tax Appeals Bureay, initiated the prehearing’conference, created a

small claims procedure, and significantly increased the number of hearing officers.

2917 of these cases were resolved in conference, including 441 defaults; 1,325
were decided by the Commission.

Office of the State Comptroller, Report 84-5-104, Department of Taxation and
Finance, Tax Appeals Bureau, pp.' 5, MS-1. For the Department's responses to the
report, See id. at A-3 to A-14.

This review was undertaken by Kenneth Gold, formerly of the staff of the New
York Assembly Ways and Means Committee.

D?JeR eS”?I(Ia%)l("AWCr)iﬂlht:L?{Oall'('1(936(5)8§/|PARATIVE CONFLICT RESOLUTION PROCE-
Id. at 11, 86-90.

Id.

See note 14supra.

See Wright, note 70supra at 87-88.

See id. at 70-101

Conversation with John Solleoito, Director, Tax Appeals Bureau, December 1983,

See, e.0.. the Annual Report of the Presiding Judge of the Tax Court of New Jersey
20F the Court Year Encled Au%ust31 1982° The Clerk of the U.8. Tax Court
Charles S.. Casazza, indicated that 28.945 cases wereeloeed by the Court I the 12
month period endm% September 30,1983 22899 of these cases were eloeed as the
result of settlement between the parties. 2524 were disposed of through trial and
opinion. The remainder of cases closed consisted largely of dismissals. ~ Conversa-
tion with Charles S. Casazza, Clerk of the U.S. Tax Court, December 1983,

Id.

The recent Comptroller's report on the Tax Appeals Bureau is critical of the role of
Post Hearing Review in this multi-layered process:

"The reviewer is required to examine the entire Bureau file, mcIudmg the hearlng
transcript or tapes, ap?llcable briefs and evidence supmitted by the faxpayer an
the Department, and the recommended decisions of the hearing officers. The
decisions are reviewed for format, to determine whether conclusions are supported
by findings, and to determine consistency with past decisions, applicable laws, and
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82,

83,

&,
86,
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court rulings. The reviewer also proofreads the decision to ensure dates, dollar
amounts, assessment numbers, tax years, and decision_references are cited properly
and to correct for grammatical errors. When the reviewer disagrees with a hearing
officer's decision, “he ?repares a_memo citing the differences for supervisory
review. The review of small claims hearing requires about a day while formal
hearing cases require three to fo%r days. Additionally, all cases are reviewed by
the unit supervisors and may also be reviewed by the Bureau's managers.

The Post Hearing review duplicates the work of the hearing officers as well as that
of the supervisors of the Small Claims and Formal Hearln%,Unlts and the Bureau's
managers. Althou%h there may be a need for a review function, such reviews couyld
be dofe on a test Dasis, focusing on items such as specific Issues or certain hearing
officers, With a supervisory review already in place, complete reviews of all cases
does not seem be [sic] warranted. The “existing poet-hearing review staff could
then be used in sswtmr%;_ the hearing units %reﬁﬁre decisions, Or conduct hearings,
especially since these units have significant backlogs.

Department officials disagreed that this function duplicates the responsibilities n
others, Management considers the Post Hearing Review function vifal to ass,:'8
that decisions”are informative, correct and consistent and that it offers
objective review by someone independent of the hearing process." Rep**
84-5-104, Department of Taxation and Finance, Tax Appeals Bureau, pp. 13-14.

Hearin? officers' opinions are sent back for redrafting in a relatively small
ercen a?e of cases, Conversation with Paul Coburn, Secretary to the State Tax
ommission, November 1983,

N.Y. CPLR S7803.

See N.Y. Jur, 2d, Article 78 and Related Proceedings, 115 (1980); Schwartz, note
51 supra at 59.

Grace v. New York State Tax Commission 37 N.Y. 2d 193, 371 N.Y.S. 2d 715, 32
N.E. 2d (197/5).

"The arbitrary and_capricious test is apparently regarded as more_ restrictive [with
respect to the ,rewewmg power of the court] “than the substantial evidence rule;
that is, something less than substantia] evidence can support a determination as not
belntq arbitrary or capricious. The difference in approach seems to be that the
arpi rar)( or capricious rule is applied where there is no right to a hearing. It IS
said that the substantial evidence rule and the arbitrary or Capricious rule are but
two different expressions of the judicial power and duty to check administrative
abuses, the former applicable where evidencg is required and the latter applicable
where there is no requirement of evidence. Thus where there is neither a statutory
nor a constitutional right to a hearing, the determination is a matter ofaudgment
or discretion confiped bg the Ierglslatlv to the administratiye agency and the aim
of judicial review 15 to_determine whether its action was arbitrary or capricious.
5N.Y. Jur. 2d Article 78 and Related Proceedmgs B3l at 393, 394 (1980) (citations
omitted); see also Schwartz, note 5Isupra at 605-06.

See note 3L supra.
See note 49 supra.
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Conversation with Mark Friedlander, State Tax Commissioner, October 27, 1983
Id.

New York Constitution, Article 6, S7.

N.J.S.A. 2A:3A-5 to 2A:3A-8.

A proposal for a judicial tax court would be likely to become entangled in the
debate concernln% other knot,t;i, hlgt]l¥huF)sUb|IC|zed ISsues mvolvmgclthe jUdICIaI’ﬁ

which, are _now before the Legislatur creating additional obstacles to its fu
consideration.



APPENDIX 1
SurveP/ of State Tax Appeal Procedures
(Incfuding the District of Columbia)
Alabama

The Department of Revenue mails a notice to the taxpayer stat-
ing the amount of tax due. The notice states a date for hearing any
protest by the taxpayer. The hearing date cannot be less than 15
days from the date of the notice. After the hearing or the tax-
payer's default, the Department assesses the tax and notifies the
taxpayer by certified or registered mail.

Either the State or the taxpayer may appeal from the Depart-
ment's final assessment. The circuit court of Montgomery County or
the circuit court of the county in which the taxpayer resides has
jurisdiction to hear the appeal in a da novo proceeding. The tax-
payer bears the burden of proof. The taxpayer may appeal directly
to the Supreme Court within 42 days from the entry of judgment.l

Alaska

The taxpayer may initiate the administrative appeal process by
requesting either an informal conference or a formal hearing. The
taxpayer has 60 days from the date of the mailing of the notice of
assessment to apply for the informal hearing. [If the Department of
Revenue fails to make the requested change following the informal
conference, the taxpayer may obtain a formal hearing by making re-
quest within 30 days from the date of the Deparment's decision.

Instead of the informal conference, the taxpayer may request a
formal hearing within the same 60-day period. Following the formal
hearing, the taxpayer has 30 days from the date of the decision to



appeal to the Superior Court in the county in which the taxpayer
resides. The taxes must be paid within the 30-day period, even
though an appeal is pending in the Superior Court.2

Arizona

Arizona has an independent board of tax appeals. The State
Board of Tax Appeals has jurisdiction over all appeals from deci-
sions of the Department of Revenue as well as over appeals involv-
ing property tax valuations. The Board is composed of six members
appointed by the Governor. The members are selected on the basis
of tax expertise.

The taxpayer has 90 days from the date of the notice of as-
sessment to request a hearing within the Department. The Depart-
ment must hold a hearing within six months. The hearing is in-
formal although testimony is taken. The taxpayer has 30 days from
the date of the Department's decision to appeal to the Board. The
Board adheres to the rules of evidence followed by the courts.

The taxpayer has 30 days to appeal decisions of the Board to
the Superior Court. Review is de novo. Deficiency assessments may
be challenged without paying the disputed tax.3

Arkansas

A taxpayer seeking relief from a proposed assessment may elect
to have the Commissioner of Revenue consider the case solely upon
written documents furnished by the taxpayer or upon written docu-
ments and other evidence produced by the taxpayer at a hearing.
The period for exercising either of these options runs for 30 days
after the service of the notice of the proposed assessment. The



taxpayer initiates the appeal by filing a written protest under
oath.

The Commissioner appoints a hearing officer to review il
written protests, hold all hearings, and make written findings re—
garding the applicability of the proposed assessment. Decisions of
the hearing officer are final unless revised by the Commissioner.
The taxpayer has 20 days from the date of the mailing of the hearing
officer's decision to request the Commissioner to revise uhe deter-
mination.

In order to pursue an appeal in the courts, the taxpayer must
either pay the tax under protest and file suit within one year or
post a bond and file suit within 30 days after posting such bond.
Jurisdiction for the appeal lies in the Pulaski County Chancery
Court or the Chancery Court of the county in which the taxpayer re-
sides or has his principal place of business. The trial is de novo.
Appeals are taken from the Chancery Court to -he Supreme Court of
Arkansas. ”

California

The Franchise Tax Board administers the individual and corpor-
ate income taxes.  Assessments regarding these taxes may be
appealed to the California Board of Equalization. In addition to
its review responsibility, the Board of Equalization administers
the property tax laws and numerous other State taxes. The Board of
Equalization is composed of five members, four of whom are elected
from equalization districts in the State. The fifth member is the
State Comptroller who serves in an ex officio capacity.



An assessment becomes final eo days from the date of «tne
assessment unless the taxpayer files a protest.  The Ffrancnise
Board will grant an oral hearing at the taxpayer's request. An ap-
peal from the Franchise Board's decision must be made within so
days of the decision. The Board of Equalization's determination
becomes final in 30 days unless the taxpayer or the Franchise Tax
Board files a petition for rehearing.

To obtain judicial review, the taxpayer must pay the tax and
sue for a refund. The taxpayer need not apply for a hearing but the
taxpayer's claim for a refund claim must have been disallowed. A
suit for refund may be maintained within one year from the date the
tax was paid, within four years from the last date prescribed for
filing the return, or within 90 days after notice of agency action
disallowing the claim, whichever period is longest. If the Fran-
chise Tax Board fails to mail notice of action on any refund claim
within six months after the claim was filed, t-e taxpayer may con-
sider the claim disallowed and bring suit.5

Colorado

The taxpayer may request for hearing on a proposed assessment
from the Executive Director of the Department of Revenue within 30
days of the mailing of a notice of deficiency. The request for a
hearing must be accompanied by a statement of the taxpayer's rea-
sons and the amount of the requested changes in the deficiency.
The Executive Director conducts the hearing. The taxpayer may file
any pertinent briefs and affidavits.

Rejected refund claims may be appealed in the same manner as
proposed tax assessments. As an alternative to the administrative
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hearing, a taxpayer may sue for the refund in the district court if
the Department disallows the claim. The taxpayer has two years
from the date of the mailing of the notice of disallowance to com-
mence suit. If the Department fails to act on the claim within six
months, the taxpayer may proceed to court.

Final determinations of the Executive Director may be appealed
within 30 days of the mailing of such determinations. The taxpayer
must file any appeal in the district court in which he resides or
has his principal place of business. Trial is de novo. The tax-
payer bears the burden of proof with few exceptions. within 15
days after filing a notice of appeal, the taxpayer must file a bond
for twice the amount of the contested taxes.6

Connecticut

The administrative agency in charge of ta.ation is the Depart-
ment of Revenue Services. The Commissioner of Revenue Services ex-
amines returns and assesses additional taxes. Taxpayers may apply
for a hearing within 30 days of the mailing of the assessment. The
Commissioner may grant or deny the requested hearing.

The taxpayer has one month from the Commissioner's hearing de-
cision to file an appeal in the Superior Court for the district of
Hartford-New Britain.?

Delaware

Delaware's independent board of tax appeals is named the Tax
Appeals Board. It has jurisdiction over all appeals from decisions
of the State Tax Commissioner. The Board is composed of five mem-
bers appointed by the GdVernor. At least two members must be at-
torneys, one an accountant, and two must be laymen.



An assessment becomes final unless the taxpayer requests
hearing with the State Tax Commissioner within oo aays after tne
mailing of the notice. After the Commissioner's decision, the tax-
payer has oo days to appeal to the Tax Appeals Board. During tne
formal hearing, the Board takes testimony and makes a record o¢ the
hearing. Rules of evidence apply to the proceedings. Judicial re-
view may be obtained if sought within 3o days if the Board's deci-
sion. © The scope of review is limited and does not involve £ trial
de novo.g

District of Columbia

The Tax Division of the Superior Court has exclusive jurisdic-
tion over all appeals from tax assessments. The Department of Fi-
nance and Revenue makes the initial assessments. The taxpayer has
six months after paying the tax and penalites to pursue an appeal
in Superior Court. Decisions of the Superior Court are reviewable
in the same manner as other decisions of the court in civil cases
tried without a jury.

The Chief Judge of the Superior Court designates one Superior
Court judge as Judge of the Tax Division. The proceedings are con-
ducted in a formal manner. Federal rules of civil and criminal
procedure apply.10

Florida

The Department of Revenue issues a deficiency determination.
Taxpayers may protest a determination within 60 days of the mailing
of the notice by requesting a hearing. The taxpayer may also re-
quest a conference for which a written protest is not required.



t

The conference Is an informal proceeding with no official tran-
script. Arequest for a conference stays the time to petition for a
hearing.  If the taxpayer and the Depgrtmental conferee cannot
agree, the taxpayer has the right to proceed to a formal hearing.
If the petition seeks review of a tax refund denial, the State
Comptroller must be made a party.

The taxpayer has 60 days from the date of the Department's fi-
nal order to seek review in circuit court. Judicial review is con-
fined to a review of the record.1l

Georgia

A taxpayer may contest any tax assessed by the Commissioner of
Revenue by filing a written protest with the State Board of Equali-
zation within 30 days from the date of notice of assessment. The
Department makes a record of the hearing including any report by
the hearing officer.

A taxpayer may also obtain a hearing co resolve a refund
claim. If the claim for refund is denied by the Commissioner, or if
the claim is not decided within one year from the date of filing,
the taxpayer has the right to sue for refund in Superior Court. The
taxpayer can appeal any other final order of the Commissioner by
filing a bond to cover the tax in Superior Court. The appeal must
be filed within 30 days from the date of the Commissioner's deci-

sion. The judicial proceeding is de novo. 12

Hawalii
Hawaii has a tax court to handle tax appeals. The State has
local boards of review to hear property tax appeals. The taxpayer
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may, however, bypass the review boards and appeal directly to the
tax court.

The Chief Justice of the Circuit Court of the First circuit
designates two judges to serve on the tax court. The hearing be-
fore the tax court is de novo. The court hasall thepower and auth-
ority of a Circuit Court.

The taxpayer must file a notice of appeal in writing stating
the grounds of his objection within 30 days from the mailing of the
assessment.  The tax court holds meetings tohear and determine
appeals not later than July 1 of each year.13

Idaho

Idaho's independent board of appeals is the Board of Tax
Appeals. The Board has jurisdiction to hear appeals from final de-
terminations of any tax liability made by t.e State Tax Commis-
sioner. The taxpayer may file for review with the Board within 30
days from the date of the Commissioner's decision. As an alterna-
tive, the taxpayer can, within the same limitations period, seek
court review by paying the tax.

Hearings by the Board are conducted in an informal manner,
usually by one Board member. The Board takes testimony and makes a
record of the proceeding.  The Board also has a smell claims
division.

Review of a Board decision must be made within 30 days in the
District Court located in the county of the taxpayer's residence or
in the district court of Ada county. Judicial review is limited.1*
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Ilinois

A taxpayer has 45 days after a notice of deficiency is .-nailed
to file a protest with the Department of Revenue. The Deoarzzer.z
holds a hearing at the taxpayer's request. A denial of a refund
claim may be appealed within the same limitations period.

The Department or any officer designated by the Director of
the Department may hold hearings. The proceedings are informal and
the Department is not bound by rules of evidence. The hearing of-
ficer's report is not binding on the Director.

A taxpayer may seek review in the Circuit Court of the county
where he received a copy of the decision. Demand for payment of the
tax cannot be made until the court proceedings have terminated.
Review is limited to the record.1?

Indiana

The Department of State Revenue administers, collects and en-
forces taxes. The taxpayer has 60 days from notice of a proposed
assessment to file a written protest.

Court review may be obtained if such appeal is made within 90
days from the date the Department mails its decision. Appeals may
be filed in the Circuit or Superior Court of the county in which the
taxpayer resides or has his principal place of business. Under
newly revised laws, there is no provision for appeal when the tax
has not been paid. The Department is authorized to send out a de-
mand for payment after denying a taxpayer's protest. If the tax i3
paid, the taxpayer may pursue the appeal in court to obtain a re-
fund. The court hears the appeal de novo and without a jury and
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after the hearing may order or deny any part of the requested
refund.l16

lowa

lowa has established an independent board to review tax
appeals: the State Board of Tax Review. The Board has jurisdic-
tion to review decisions of the Director of Revenue and local pro-
perty assessors. The Governor appoints three members to the Board.

A taxpayer has 90 days to appeal a notice of deficiency to the
Director of Revenue, who is authorized to grant a hearing. Appeal
to the Board is available for 30 days after the Director's deci-
sion. The appeal before the Board may be heard by two members or
before a hearing officer.

The taxpayer has the option of bypassing the Board and seeking
judicial review of the actions of the Director. The petition must
be filed within 60 days of the date of the Director's decision. A
bond of twice the contested tax must be filed. Review xs limited to
the record.1?

Kansas

Kansas' independent board is the Kansas Board of Tax Appeals.
It is authorized to hear appeals fromthe Director of Taxation and
the Director of Property Valuation. The Governor appoints the five-
member board, one member from each congressional district.

Taxpayers may appeal from decisions of the Directors within 30
days. The Board fixes a time for the hearing. Before an appeal can
be sought in the District Court, thetaxpayer must file a motion
for rehearing with the Board. Taxpayers may petition for judicial
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review within 30 days from the Board's decision on the rehearing
application. Review is not de novo, but is limited to the Board's
transcript. The taxpayer must submit a bond for 125 percent of tre
amount of the contested taxes.18

Kentucky

Kentucky has established a Board of Tax Appeals to handle
appeals from decisions of any agency of the State or county govern-
ment.  The Governor appoints three members to the board, one of
whom must be an attorney.

An aggrieved taxpayer may file a petition of appeal within 30
days of the date of such decision in the Franklin Circuit Court or
the Circuit Court where the taxpayer resides or has his principal
place of business. Judicial review is limited to the record.19

Louisiana

The Louisiana Board of Tax Appeals hears all appeals for rede-
terroination of assessments or determination of overpayments made by
the Collector or Revenue of the State. The Board is composed of
three members appointed by the Governor.

A taxpayer has 30 days from the date of the decision to peti-
tion the Board for review of an assessment. The limitations period
for a disallowed refund claim is sixty days. [If the Collector of
Revenue fails to act within one year, the taxpayer may appeal the
claim to the Board.

The taxpayer may appeal to the district court by posting a
bond 1 1/2 times the tax and filing a petition within 30 days of the
Board's. decisign. Thggr court renders its decision upon the
record.20



Maine

Taxpayers may petition the State Tax Assessor within 15 days
after receipt of an assessment. The State Tax AssSessor must recon—
sider his determination and hold an informal conference at the tax-
payer's request.

The Assessor's decision on reconsideration with or without the
informal conference constitutes final agency action. Taxpayers may
appeal the decision to the Superior Court within 30 days of the
agency's action. Review is limited to the record; in the absence
of a record, the hearing on appeal is de novo. No tax, bond, or
deposit need be paid or filed prior to applying for a refund or to
seeking review.21

Maryland

Maryland's independent body designated tc hear tax appeals is
the Maryland Tax Court. The Court consists of five judges appoin-
ted by the Governor.

A taxpayer may apply to the Department of Assessments and Tax-
ation for revision or abatement of any tax within 30 days of the
notice of such assessment. The Department may affirm or modify the
assessment, or set a date for an informal hearing. Application to
the Department is a prerequisite to any appeal. Within 30 days of
the Department's final action, the taxpayer may appeal to the Tax
Court. The taxpayer must file a bond with surety approved by the
Department.

Proceedings before the Tax Court are de novo and conducted in
a manner similar to proceedings in courts of equity in the State.
Upon the request of any party, the Tax Court may submit issues of
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fact for jury trial before a court of law in the jurisdiction where
the taxpayer resides. Any party to the proceedings may appeal from
the Tax Court's final order directly to the Court of Appeals. Re-
view is limited to the record. 2

Massachusetts

The State has an independent board, the Appellate Tax Board,
to hear appeals from decisions of the Commissioner of Revenue. The
Appellate Tax Board has five members appointed by the Governor.
The Board is located in the Department of Revenue, but not subject
to the control of the Department.

A taxpayer aggrieved by an assessment may apply to the Commis-
sioner for abatement of the tax within three years from the last
day for filing the return for such tax, within two years from the
date the tax was assessed, or within one year f.om the date the tax
was paid. The Department has a Bureau of Appeal and Review that is
authorized to hold conferences relating to proposed additional as-
sessments and to conduct hearings relating to tax abatements. The
Chief of the Bureau of Appeal and Review reports to the Commis-
sioner of Revenue.

The taxpayer has 30 days in which to request a hearing from
the Bureau of Appeal and Review. After any hearing or the expira-
tion of the 30 day notice period, the Bureau Chief decides whether
relief should be granted in whole or in part.

If the Bureau Chief refuses to abate a tax, the taxpayer may
appeal to the Appellate Tax Board within 60 days after the date of
notice of the decision. If the Department fails to act within six
months, the application is deemed denied.



A hearing will be granted upon the request of any party. Par-
ties may also request that all proceedings be officially reported
by a stenographer. If no party requests that the proceedings ce
reported, all parties will be deemed to have waived all rights of
appeal to the Supreme Judicial Court concerning the admission or
exclusion of evidence and the sufficiency of the evidence. The
right to appeal questions of law raised by the pleadings, an agreed
statement of facts, or the Board's report, will not be deemed
waived.

Taxpayers may appeal to the Supreme Judicial Court in accor-
dance with the Massachusetts Rules of Appellate Procedure. The de-
cision of the Board is final regarding findings of fact. In addi-
tion, the court will not consider any issue of law which was not
raised before the Board. 2

Michigan

Michigan has an independent administrative body to hear tax
appeals: the Tax Tribunal. The Tax Tribunal is a quasijudicial
agency located in the Department of the Treasury. [Its rules are
similar to those of the U.S. Tax Court. In property valuation dis-
putes, a taxpayer invokes the jurisdiction of the Tax Tribunal by
filing a written petition not later than June 30 of the tax year
involved. In all matters, the taxpayer must file a written peti-
tion within 30 days after a final decision. If the tax i3 paid
subsequent to the filing of the petition, the taxpayer may amend
his petition to seek a refund. If the date set by law for payment of
taxes has passed, a final decision will not be made until the taxes
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are paid. A decision must be made by the Tax Tribunal within a
reasonable period.

An appeal from the Tribunal's decision iS by right :o tre
Court of Appeals within 20 days after the entry of the order or de—
cision appealed from or within 20 days after denial of a timely mo-
tion for rehearing. Scope of review is limited. The court is bound
by the factual determinations of the Tax Tribunal.

The Tax Tribunal has two divisions: (1) the Residential Pro-
perty and Small Claims Division; and (2) the Entire Tribunal Divi-
sion. Hearing referees may hear cases and prepare proposed find-
ings of facts and conclusions of law to be submitted to the entire
Tribunal.

The Small Claims Division is informal. The proceedings are
conducted without counsel on either side. The Tribunal supplies
the forms and service of process. The hearing is short and a deci-
sion is rendered in a matter of weeks. A taxpayer has no appeal,
but decisions of a hearing officer may be reheard by a Tribunal
member. The entire Tribunal hears matters in a three-member panel
in Lansing or Detroit.

Minnesota

Minnesota has an independent agency to hear tax appeals called
the Tax Court of Appeals. The agency is the final authority for all
questions of law and fact arising under the tax laws. The Governor
appoints the three members to the Tax Court.

The taxpayer may appeal a decision of the Commissioner of Rev-
enue within €0 days of such decision. The hearing is de novo. The
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Tax Court follows the rules of procedure for the district courts of
Minnesota.

Minnesota has a small claims division that holds informal
hearings. These decisions are not appealable.

Certiorari by the Supreme Court is available upon petition of
any party within 60 days of the Tax Court's decision. Review is
limited to questions of Tax Court jurisdiction, sufficiency of the
evidence, and conformity of the order with the law. 2°

Mississippi

A taxpayer may appeal an action of the State Tax Commissioner
to the Board of Review. The Board of Review is staffed by the
chiefs of six of the major divisions of the Tax Commission. The
appeal must be filed within 30 days from the date of the disputed
action. The Board of Review renders a decision within 30 days of
the hearing. If the Board of Review determines that the taxpayer
owes tax, the taxpayer has 30 days to pay. Within this period, the
taxpayer may appeal to the Board of Review's full Tax Commission.

The taxpayer's written petition to the Tax Commission must
state the taxpayer's reasons for requesting a hearing. The State
Tax Commission considers the petition, grants a hearing, and noti-
fies the taxpayer of the time and place. After the Tax Commis-
sion's determination, the taxpayer has 30 days to file a petition
in the Chancery Court. The petition must be accompanied by a bond
in a sum double the amount in controversy.26
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Missouri

The Missouri Administrative Hearing Commission hears appeals
from all orders of the Director of Revenue. The Administrative
Hearing Commission is assigned to the Department of Consumer Af—
fairs, Registration and Licensing. The two Commissioners are ap—
pointed by the Governor.

The Department of Revenue is also authorized to hold hearings.
A taxpayer has 30 days from the date of the Department's action to
appeal. The taxpayer need not meet any formal procedural require-
ments when filing the complaint.

Appeals are heard by the Court of Common Pleas. Application
must be made within 30 days of the Commission's decision. Court
review is confined to the record.27

Montana

The Montana State Tax Appeal Board has jurisdiction to hear
appeals from county tax appeals boards concerning property taxes,
and from the Department of Revenge. The three members, who must
have knowledge of tax matters, are appointed by the Governor,

A taxpayer has 20 days to appeal decisions of the county tax
appeal board and 30 days to appeal decisions of the Department of
Revenue. The hearing is conducted in accordance with the provi-
sions of the Montana Administrative Procedure Act.

The taxpayer may obtain judicial review by filing a petition
in District Court within 60 days of the Board's determination. Re-
view is upon the record, but the Court may, if good cause is shown,
permit additional evidence to be introduced. In cases of alleged



procedural irregularities not shown on the record, the Court may

admit additional evidence. %@

Nebraska

A taxpayer wishing to contest a proposed assessment made by
the Tax Commissioner may appeal to the State Board of Equalization
and Assessment. The State Board is composed of the Governor, Sec-
retary of State, Auditor of Public Accounts, State Treasurer and
Tax Commissioner. The Board has the authority to review and equal-
ize property assessments as well as to hear appeals from income tax
deficiency assessments.

The taxpayer has 30 days after the date of mailing of the Tax
Commissioner's notice in which to request a hearing. The Board
must set a hearing date at the earliest possible date but in no
event can it be more than 90 days after the filing of the notice of
appeal.  Proceedings before the Board are governed by Article
9— Rules of Administrative Agencies. A taxpayer also has the op-
tion of bypassing the Board and seeking judicial review.  The
appeal is taken to the District Court by filing a petition within
the same 30-day limitations period.

Following a decision of the Board, a taxpayer may seek judi-
cial review within 30 days from the Board's decision. Judicial re-
view is without a jury and based solely upon the record of the
agency, whether the appeal is from a Commission decision or a State
Board of Equalization and Assessment decision. No court may enjoin

the collection of any tax.2®



Nevada

The Nevada Tax Commission heads the Department of Taxation.
The Tax Commission consists of seven members appointed by the cov—
ernor.  The Governor is an ex officio, non-voting member of the
Commission.  The Tax Commission may review all decisions made by
the Executive Director of the Department of Taxation.

A taxpayer initiates the review process by filing a petition
for a redetermination within 30 days after receiving a deficiency
determination. The Department must consider the determination and
grant the taxpayer an oral hearing at his request. The Depart-
ment's resulting order becomes final within 30 days, but the De-
partment may grant an extension of up to 15 days if the taxpayer
appeals to the Tax Commission. Appeals to the Tax Commission must
be filed within 15 days after the receipt of the Department's deci-
sion. Hearings before the Tax Commission are conducted according
to the provisions of the Nevada Administrative Procedure Act.

The Administrative Procedure Act provides for judicial review
within 30 days after service of the final decision. The review is
without a jury and is based solely upon the record, although the
Court may for cause, hear additional evidence.30

New Hampshire

The Board of Taxation hears appeals concerning all tax mat-
ters, including equalization of valuations. The Board consists of
three members, appointed by the Supreme Court and commissioned by
the Governor.

A taxpayer may appeal to the Board or petition the Superior
Court for a hearing within 60 days of the decision of the Commis
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sioner of Revenue Administration. The proceedings before either
body are de novo. Electing to bring an action before the Board is
deemed a waiver of any right to bring an action in the Superior
Court.

The taxpayer may appeal the Board's decision within 30 days by
submitting an appeals notice to the Supreme Court. The Supreme
Court is bound by the Board's finding of fact. Review is limited to
questions of law. The review procedures thus provide the taxpayer
with a de novo hearing before the Board or in court. The taxpayer
Is not entitled to a de novo administrative hearing and de novo
court trial on the same issue.31

New Jersey

New Jersey's Tax Court was established in 1978 and began oper-
ating on July 1, 1979. The Tax Court has jurisdiction to hear and
determine appeals from decisions of the County Board of Taxation
and from decisions of the Director of Taxation. A taxpayer has 45
days to appeal actions of the County Tax Board and 90 days to con-
test actions of the Director of Taxation.

The Tax Court consists of eight judges, all with tax exper-
tise. The Court also has a small claims division that holds in-
formal hearings. The Court began hearing cases in September 1979.
Determinations of the Tax Court may be appealed as of right to the
Appellate Division of the Superior Court. 32

New Mexico
Taxpayers may file a written protest with the Taxation and
Revenue Department. The Director may provide for an informal cor.
K nar*
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ference before setting a hearing date or acting on a claim for a
refund. The protest must be filed within 30 days of the date of the
mailing of notice of assessment. A taxpayer whose refund is denied
may request a hearing within the same limitations period. The Di-
rector has 30 days to notify the taxpayer in writing of the deci-
sion and of the right to appeal to the Court of Appeals. The tax-
payer must pursue the appeal in court within 30 days of the
decision. Review is confined to .the record.

If a refund claim is denied, the taxpayer may, instead of re-
questing a Departmental hearing, commence a civil suit in District
Court. The same 30 day limitations period applies to such suits.33

North Carolina

The independent review board that handles tax appeals is the
Tax Review Board. It is composed of the State Treasurer ex
officio? chairman of the U tilities Commission, ex officio? a member
appointed by the Governor, and the Secretary of Revenue (for cer-
tain limited purposes).

The taxpayer initiates the review process by requesting a
hearing before the Secretary of Revenue within 30 days of receiving
a proposed assessment. A taxpayer cannot obtain a hearing before
the Tax Review Board without first having a hearing before the Sec-
retary. Within 30 days of the Secretary's decision, the taxpayer
must file a notice of intent to appeal with the Tax Review Board.
The written petition is due 60 days after the filing of the notice.
The same procedure applies to the denial of refund claims.

A taxpayer who chooses can pay the tax and within 30 days of
the Secretary's decision bring a civil action instead of seeking
administrative review with the Tax Review Board.
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A taxpayer aggrieved by the Board's decision can file an ap-
peal in Superior Court within so days of the Board's action. under
the provisions of the Administrative Procedure Act, review 13 lim-
ited to the record.

North Dakota

Taxpayers have a right to a hearing before the Tax Commis-
sioner following any determination of additional liability made by
the Commissioner. A taxpayer may also apply for a revision of a tax
at any time within three years after the return was filed. The Tax
Commissioner must hold a hearing if he determines that the tax is
incorrect or excessive. He is authorized to resettle the tax.

The taxpayer may appeal any final agency action according to
the provisions of the Administrative Agencies Practice Act. The
taxpayer has 30 days from the receipt of not.ce of the action to
appeal to District Court. The Court will hear the appeal and re-
view the evidence in the record."*5

Ohio

The Ohio Board of Tax Appeals hears appeals from the County
Board of Revision (property tax), the Tax Commission, and the Com-
missioner of Tax Equalization. The Board is composed of three mem-
bers appointed by the .Governor. The Board of Appeals obtains a
transcript of the proceedings before the Tax Commissioner or the
Commissioner of Tax Equalization. A taxpayer must file a petition
with the Tax Commissioner within 30 days after service of the no-
tice of assessment. Following a hearing, the tax becomes due and
payable within three days. The taxpayer has 30 days after the Tax
Commissioner's decision to appeal to the Board.
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The Board may order theappeal to be limited to the record,
but uponthe application of aparty, the Board can order the intro-
duction of additional evidence.

The taxpayer may appeal to the Supreme Court or to the Court
of Appeals for the county in which the property is located or
which he lives. The appeal must be taken within 30 days of
Board's decision. If upon the record the Court finds that the de-
cision of the Board was lawful and reasonable, it must affirm the
decision.36

Oklahoma

A taxpayer may protest an additional assessment within 30 days
after the notice is mailed. [If the taxpayer requests a hearing,
the Commission must grant the hearing and advise the taxpayer of
the date. The taxpayer may appeal any order c: the Commission di-
rectly to the Supreme Court of Oklahoma by filing a written notice
with the Tax Commission of his intention to appeal within ten days
of the order. Within 30 days from the Commission's order, the tax-
payer must file a petition with the Clerk of the Supreme Court.
Payment of the tax is a jurisdictional prerequisite. In lieu of
payment, a taxpayer may file a bond with the Commission in double
the amount of the tax.

The taxpayer has the option of paying the tax and suing for a
refund, within the same 30-day limitations period. This judicial
remedy is available without exhausting any administrative remedies,
provided that the taxes are an unlawful burden on interstate com-
merce, or that their collection violates a congressional act or a
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provision of the federal constitution, or that jurisdiction is
vested in the federal courts.37

Oregon

The Oregon Tax Court is a court of record and of general jur-
isdiction. The Court has judicial authority to hear and decide all
questions arising under the tax laws. All proceedings before the
Court are original proceedings, tried de novo without a jury.

In the case of proceedings to set aside an order of the De-
partment of Revenue, the issues of fact and law are restricted to
those raised by the parties before the Department. The Court pro-
mulgates rules of practice and procedure for the conduct of pro-
ceedings, except with respect to the small claims divison, which
conforms to the rules of equity practice and procedure in the
State.

A judge of the Tax Court is elected for a terra of six years. A
judge must be an attorney who has practiced for at least three
years preceding his election.

A taxpayer may pursue an appeal in the Small Claims Division
of the Tax Court. Hearings are informal and judgments cannot be
appealed.

Appeals to the Tax Court must be filed within 60 days after a
copy of the Departalent's order has been served'on the appellant.
The appeal may include issues of law which cannot be raised before
the Department. If the Department fails to respond to the appeal
within 12 months, the appeal is considered denied and a taxpayer
can bring suit in the Tax Court. The Tax Court may, as a condition
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of staying collection of the tax, require the posting of a bond
sufficient to guarantee the payment of the tax.38

Pennsylvania

The Board of Finance and Revenue hears appeals from the De-
partment of Revenue. A taxpayer may first file a petition for re-
view with the Department within 90 days of any assessment. The De-
partment must dispose of the petition within six months.  The
taxpayer has 90 days from the date on which the Department of
Revenue mails its decision in which to request review by the Board.
The Board's members are the State Treasurer, the Attorney /->neral,
the Secretary of the Commonwealth, the Auditor General, and the
Secretary of Revenue. The Board must act on all appeals within six
months.

The Board designates monthly meeting datas for hearing oral
arguments, but a taxpayer may elect to have his case decided on the
record. The oral presentation is relatively informal. Either im-
mediately following oral argument or within a few days, the Board
discusses the case and votes.  Decisions are mailed shortly
thereafter.

The taxpayer may appeal from the Board's decision within 30
days to the Commonwealth Court. The hearing is de novo, except
that the taxpayer may only raise those questions argued below.39

Rhode Island

A taxpayer may petition the Tax Administrator for a redeter-
mination of a deficiency assessment within 90 days of the mailing
of such notice. The petition may also assert a claim for refund.



No petition may be denied without an opportunity for the taxpayer
to present his case during a hearing. The taxpayer may appeal the
Tax Administrator's decision to the Sixth Division of the pivision
Court. The Court is authorized to determine the correct amount of
the liability. Unless the taxpayer files a bond with the Tax Ad-
ministrator, a pending review in court will not stay collection of
the tax.4®

South Carolina

A taxpayer may apply to the Tax Commission for revision of an
assessed tax at any time within one year from the filing of the re-
turn or from the date of the notice of the assessment. The Commis-
sion is authorized to hold a hearing and redetermine an incorrectly
assessed tax. An aggrieved taxpayer may pay the tax under written
protest and bring an action within 30 days for a refund.4l

South Dakota

A taxpayer wishing to challenge the assessment of a tax must
pay the tax under written protest. Within 30 days after payment
and the filing of a notice of protest, the taxpayer must serve a
petition on the Secretary of Revenue. The petition must be veri-
fied and state the legal and factual reasons for the taxpayer's
claim. Upon receipt of the petition, the agency proceeds under the
"contested case provisions" of the South Dakota Administrative Pro-
cedures Act. A taxpayer is entitled to judicial review if filed
within 30 days of the decision. Review is conducted by the courts
without a jury and is confined to the record.4



Tennessee

The Department of Revenue provides an opportunity for a hear—
ing at the taxpayer's request if made within tan days of zhe de—
partment's disputed action. The Commissioner of Revenue may per—
sonally hold such hearings or designate a hearing officer. The
Commissioner may utilize prehearing conferences to simplify issues.
An informal disposition may also be made of any contested action.

If a formal hearing is held, the hearing officer submits his
fact-findings and conclusions of law to the Commissioner within a
reasonable time after the conclusion of the hearing. If the Com-
missioner concurs, he issues the same findings. However, he may
upon review of the record make such conclusions as the record
justifies.

A taxpayer is required to pay the tax under protest in order
to pursue an appeal to courts. The taxpayer may at any time within
six months after payment sue for a refund. Suit is brought against
the collection officer.43

Texas

The State Comptroller administers the various State taxes and
makes assessments. A person may contest an assessment by filing a
petition for redetermination with the Comptroller within 30 days of
the date of the notice of the assessment. Taxpayers are entitled
to a hearing at their request. An order of the Comptroller becomes
final 15 days after service on the taxpayer. A taxpayer mayalso
obtain a hearing on a refund claim.'

Further review requires payment ofthe tax under protest. The
protest must be in writing and state the reason for recovering



payment. The taxpayer has 90 days after the date of the protest
payment to bring suit. The trial is de novo.44

Utah

The Utah Tax Commission assesses taxes and hears appeals from
its determinations. A taxpayer has 90 days from the date of the
notice to file a petition for redetermination. The petition must
specify each error alleged to have been committed by the Tax Com-
mission, together with a statement of facts upon which the taxpayer
relies. Ahearing is held at the taxpayer's request. The action of
the Tax Commission on the petition becomes final 30 days after the
date of mailing of the notice. Before appealing to the Tax Divi-
sion of the District Court, the contested taxes must be deposited
with the Tax Commission.

The Tax Court Act of 1977 created a Tax Division in each of the
District Courts, with jurisdiction over all petitions for review of
Tax Commission decisions rendered after a formal hearing. Within
30 days after notice of any decision by the State Tax Commission, a
taxpayer may file a petition for review in the Tax Division of the
District Court located in the county of the taxpayer's residence.
As an alternative, a taxpayer may elect to waive review and trial
de novo in the district court and seek review by the Utah Supreme
Court upon writ of certiorari.

Proceedings in the District Court are independent proceedings
without a jury by a trial de novo. The issues of fact and law are
restricted to those raised by the parties in the hearing before the
Commission. The sole remedy for review of a decision of the tax
division of the District Court is appeal to the Supreme Court.45



Vermont

A taxpayer may petition the Commissioner of Taxes within 30
days after receipt of a deficiency assessment. The Commissionsc
shall grant a hearing and notify the taxpayer in writing of his de-
termination.  The Commissioner conducts the hearing according to
the provisions on-administrative procedure in contested cases.

The taxpayer has 30 days from the Commissioner's determination
to file an appeal in Washington Superior Court or the superior
court of the county in which the taxpayer resides or has business.
Judicial review of administrative proceedings are confined to the
record.46
Virginia

A taxpayer may pursue an appeal from an assessment by applying
for relief to the State Tax Commissioner with.n 90 days from the
date such assessment was mailed. As soon as possible after the fil-
ing of the petition, the Commission sets a date for the hearing.
The Commission sits in its capacity as a court and considers all
matters of law and fact. Petitions for refund of any fee or as-
sessed tax must be filed within one year of the payment of such fee
or tax. A taxpayer aggrieved by the action of the Commission may
present a petition to the Supreme Court or Appeals for a writ of
error and supersedeas.

Any person assessed with any tax administered by the Depart-
ment of Taxation may, within three years from the date of such as
sessment, apply to a Circuit Court for relief. The tax must be paid
before judicial review is granted.47



Washington

The Board of Tax Appeals hears appeals from decisions of the
County Board of Equalization as well as from the Director c£ Re—
venue. The three members are appointed by the Governor. A person
may appeal a notice of a denial of a petition or a notice of deter-
mination within 30 days from the date of the decision. A party has
the option of a formal or informal hearing. The petition to the
Board must state if the taxpayer intends to hold the hearing pur-
suant to the Administrative Procedure Act.

A taxpayer may obtain a de novo judicial review of the Board's
decision only if the decision was rendered pursuant to an informal
hearing. If the taxpayer had a formal hearing, the provisions of
Title 34 on Administrative Law apply to the appeal process. Review
Is confined to the record. Pursuant to Title 34, the petition must
be served and the tax must be paid within 30 days of the final deci-
sion of the agency.

A taxpayer has the option of suing for a refund. Within ten
days after filing a notice of appeal, the taxpayer must file a sur-
ety bond payable to the State for $200. The trial in the Superior
Court is de novo. The taxpayer need not protest against payment of
any tax or petition the Director for a hearing in order to appeal to
Superior Court. This judicial review, however, does not apply to
any tax that has been the subject of an appeal to the Board of Tax
Appeals for which a formal hearing was elected. No refund may be
made by the Department for taxes paid more than four years prior to
the beginning of the calendar year in which the refund application
Is made.48



West Virginia

A taxpayer has 60 days after the service of a notice of as-
sessment to file a petition for review with the Tax Commissioner.
If a taxpayer is not satisfied with the Tax Commissioner's deter-
mination of a refund claim, or if the Tax Commissioner has not de-
termined the claim within 90 days of its filing, the taxpayer may
file a petition stating any objections. The petition must be filed
within 60 days after the taxpayer is served with notice of denial
of the claim. The taxpayer is entitled to a hearing on the petition
contesting an assessment or the denial of a refund claim.  The
hearing must be held within 90 days from the date of filing of the
petition.

The hearing is informal. It is conducted by the Tax Commis-
sioner or a hearing examiner designated by the Commissioner. The
taxpayer has the burden of proving that the assessment is
incorrect.

The taxpayer may appeal the Commissioner's decision to the
Circuit Court within 60 days of such decision. The taxpayer must
file a cash bond or a corporate surety bond with the Clerk of the
Circuit Court. The Court determines anew all questions submitted
to it.49

W isconsin

The Tax Appeals Commission is the independent agency estab-
lished to hear tax appeals. The Commission is the final authority
for the determination of all questions of law and fact arising
under the tax laws. The Commission is composed of three members
who are appointed by the Governor.
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A taxpayer must appeal determinations of the State Board of
Assessors within 1S days; appeals from all other decisions must oe
made within 60 days. No taxpayer may have a matter reviewed by tre
Court unless the taxpayer had a hearing before the Commission. The
appeal to the Circuit Court must be filed within 30 days.50

Wyoming

The three members of the State Tax Commission serve as the ex-
ecutive and administrative heads of the Department of Revenue and
Taxation and also as the State Board of Equalization. The State
Board of Equalization hears appeals from county boards of equaliza-
tion, reviews State excise tax cases, and reviews its own assess-
ments of property and tax determinations. The three members of the
Commission are appointed by the Governor, with Senate confirmation,
to six year terras.

The Commission may not compromise or reduce the tax liability
of any person owing a tax. The Commission is required to assess and
levy the full amount. An aggrieved taxpayer may appeal a decision
pursuant to the Wyoming Administrative Procedure Act. Appeal is to
a county district court, where a trial de novo is available.51
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APPENDIX 11
INDEPENDENCE OF TAX ADJUDICATION IN_ THE
CONTEXT OF ADMINISTRATIVE ADJUDICATION GENERALLY

This Report suggests that a primary defect in the existing
system of tax appeals is the failure to provide a decisionmaking
agency that is entirely independent of the functions of tax collec-
tion and administration. At the least, the existing structure
creates a perception that the process for determining the relevant
facts and law creates a risk of bias. The President of the Tax
Commission's other role as executive officer of the Department
means that he is called upon to judge the very acts for which he is
responsible. His role as the promulgator of regulations carries
the risk that he will bring the policy considerations that properly
concern him as "legislator" to the tasks demanded of him as a
"judge." For these reasons, one of the options facing the State is
to structure the appeals process so that it is entirely divorced
from the other functions of the Department.

The combination of adjudicatory, executive, and legislative
functions exhibited by the State Tax Commission is typical of the
pattern existing in other administrative agencies in New York and
in other American jurisdictions. In light of this widespread prac-
tice, it is necessary to examine in more detail the reasons that
might justify or fail to justify this pattern with respect to tax
appeals.

In brief, the argument that is put forward proceeds as fol-
lows.  Independent adjudication provides fc&u ?,0rm for deciding
legal controversies in our system of government. Deviations from
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that norm require special justifications. Such justifications have
been developed to defend the combination of functions in certain
types administrative agencies, but those justifications are w;tr.out
force in the context of the determination of tax appeals. Conse-
quently the norm of independent adjudication ought to prevail.

A. The Model of Independent Adjudication

The standard mechanism for determining the rights and obliga-
tions of individuals in our legal system is adjudication by inde-
pendent courts of law. Ordinarily, adjudication is thought of as a
process in which a court decides a concrete controversy by impar-
tially applying pre-existing and impersonal rules. A court does
not apply its own judgment of the merits, but utilizes more general
judgments that have already been made and which have been embodied
in the applicable rules of law. Modern stude.ts of jurisprudence
may find this orthodox view unrealistic but t.'.ere is little doubt
that it describes the deep seated expectations of most litigants
and lawyers concerning the task of courts of law.

To be sure, it is generally recognized that there is an in-
evitable legislative and therefore minimally discretionary aspect
to adjudication under the common law. But even common law adjudi-
cation is ordinarily severely constrained by well established pre-
cedents and it is only the exceptional and novel case in which
judicial creativity plays a major role. Thus, common law policy-
making by courts is, in Holmes' phrase, "confined from molar to
molecular motions."1 Such adjudication, therefore, is not incon-
sistent with the general conception of the role of courts as in-
volving the application of established rules and standards.
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The wide support for this view is probably a product of a con-
viction that the coercive power of legal authority ought to be ap-
plied only when the individuals who are subject to it can be pre-
sumed to have advance warning. In this way, both liberty and
security from arbitrary government action are promoted. The insis-
tence on government action through a priori, general, and known
rules, lie3 at the heart of our traditional concept of the "rule of
law."

This standard view of adjudication conceives of courts as act-
ing within objectively defined limits. Notions of the character or
worth of the particular litigants or some judicially defined idea
of the general welfare outside of those limits are improper con-
siderations for a court. The independence of the judiciary, by ce-".
ducing the likelihood that these factors will intrude into judicial
decisionmaking, is thus a critical element of the concept of fair
adjudication.

B. Distinguishing Administrative Adjudication

The combination of functions in administrative agencies is
clearly in conflict with the standard model of independent adjudi-
cation. This departure from the norm has, however, been defended
on the grounds that the tasks committed to administrative agencies
are significantly different from those expected of courts of law,

Defenders of the combination of functions in administrative
agencies have largely relied on the functional differences between
agencies and courts. Acourt exists to apply static, predetermined
rules. In contrast, an administrative agency is an action-oriented
entity, created to achieve certain goals often only broadly defined
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in statute. Unlike a court, the agency is charged with reshaping
the world to accomplish its legislative goal. This mission re-
quires the agency constantly to make new decisions of policy within
the broad boundaries suggested by the governing legislation. These
particular policy decisions are purposely left to the discretion of
the agency which is assumed to be more capablein this regardthan a
legislature. In addition, these policymaking powersare to be ex-
ercised in whatever form is most likely to advance the agency's
general purpose. They cannot be confined to executive decisions
and legislation but, when appropriate, ought to extend to the
agency's adjudication as well. Consequently, adjudication should
be under the control of the policymakers—that is, the agency
heads.

These special needs of administrative agencies, which are sup-
posed to justify a departure from the standard model,are sometimes
illustrated by an analogy to the management jf a businessenter-
prise. Certainly it would be unnatural in designing a business or-
ganization to divide it between two entirely independent depart-
ments: one having responsibility for setting business policy and
the other having responsibility for the application of that policy
in specific instances. This organizational scheme would clearly be
an inefficient way of achieving the business's goals.2

Nonetheless, it is exactly this "inefficient" structure that
has been chosen for the conduct of most "public business" insofar
as it directly controls individual activity. The desire for effec-
tive government is subordinated to a general distrust of govern-
mental power. The safety and security of restricting government by



the rule of law is preferred to whatever social benefits might be
attained by implementing policy on a case-by-case bases, without
warning, in the course of making governmental decisions concerning
individual behavior.3 Notwithstanding the now well-established ex-
ception of administrative agencies, this is still the norm in Amer-
ican government. Departures from it~such as thoso inherent in the
New York State Tax Commission—ought to bear the burden of showing
in each case that they are justified.
C. Possible Justifications for the
New York State Tax Appeals System

The literature that defends the combination of functions in
administrative agencies suggests how to evaluate whether that spe-
cial burden of justification has been carried. In general, it must
be shown that the maintenance of adjudication under the control of
the agency heads is necessary for the agency effectively to dis-
charge its policymaking functions. In particular, three conditions
must be satisfied. First, the area of law being administered must
require frequent policy decisions that cannot be implemented by or-
dinary legislation.  Second, those policy decisions must demand
case-hy-case formulation so that they could not be adequately
addressed by prospective and general rules. Third, the necessary
case-hy-case policymaking must be undertaken by the same agency to
which the other aspects of policy-creation and implementation have
been committed and cannot be competently performed by an indepen-
dent board or tribunal. Only if these three conditions are satis-
fied can a case be made for vesting the adjudicatory function in
the same persons who are responsible for supervising the affairs of

[ oor -

-106-



the administrative agency. But satisfying these three conditions
will not, by itself, be sufficient to justify such an arrangement.
It is also necessary to show that the need for combining tre ad-
judicatory and supervisory functions is so acute that it outweighs
the risk of injury that is always inherent in abandoning the ordi-
nary adherence to the separation of powers. These factors are now
examined in the context of the New York tax appeals system.

First, is the administration of the tax laws of New York the
kind of governmental activity which requires constant and detailed
policymaking?  This would be the case if the subject matter to be
regulated were so elusive that general rules made in advance by the
Legislature could not adequately achieve their principal goals.*
Unlike such general legislative objectives as discouraging "unfair
and deceptive practices," promoting "fair competition," or serving
"the public interest and convenience,"5 the goals of the tax system
have been traditionally regarded as achievable through precise for-
mulation by legislation. Certainly the actions of the New York
Legislature, which has set forth its tax policies in a lengthy and
detailed code of legislation, are consistent with this view.5

Second, even assuming a need exists for the State Tax Commis-
sion to make some discretionary policy decisions, vesting adjudi-
catory power in it can only be justified if there is a need for that
policy to be made on a case-by-case basis, instead of through the
use of prospective rules. Perhaps in some areas of regulation such
policymaking by general rule may not he effective, for example, if
the subject matter being regulated is prone to substantial and fre-
quent changes so that a fixed policy prescription designed for one



set of circumstances cannot be relied upon to meet the overall ob-
jective in a different situation. In addition to rapidly changing
circumstances, some areas of administrative jurisdiction may be so
varied and complex that policy must be enunciated somewhat differ-
ently in each case--a state of affairs that favors policymaking by
adjudication.”

The subject matter of policymaking in the tax field is ex-
tremely varied. It is far from clear, however, that the kinds of
fact situations which are usually present in contested tax deter-
minations are so different that they call for truly novel policy
decisions rather than the application of established policy to new
circumstances. Moreover, as the length and detail of the New York
tax law indicates, the Legislature has responded to the complexity
of fact situations' by addressing the subject with great particu-
larity.

Furthermore, even in the kinds of circuitsranees described for
which adjudication has been claimed to be a particularly appro-
priate policymaking vehicle, the rulemaking process may still be
workable. A leading commentator has argued that the flexibility of
regulation by prior rule has been seriously underestimated:

A rule can pe written in the form of a set of facts and an

answer, and the rule can specifically provide that all

the words used in the rule are to bé evaluated against
the single set of facts. A rule can do anything an ad-

judicatory opinion can do, . . . Anadjudicatory opinion
can never sa an;ithlng that cannot be said as well or
Setter in a fule/

Third, even if substantial policy decisions must be made in a
continuing, discretionary way on a flexible case-by-case basis, a
further need must be demonstrated. Such flexible policy formation
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might also be developed in decisions made by a tribunal that is in-
dependent of the agency that has responsibility for prosecuting the
cases. Consequently, the propriety of uniting all functions in one
agency must depend on an argument that this policymaking must be in
the same hands as those who otherwise make policy through rulemak-
ing and enforcement decisions. Divided policymaking is common in
those areas of law in which rules are promulgated by the Legisla-
ture and also, in a subordinate and limited way, by the independent
common law courts. Divided policymaking also exists with respect
to tax policy, insofar as interstitial policy decisions are made by
the United State Tax Court and other federal courts deciding tax
matters. To justify retention of the adjudicatory function in the
State Tax Commission, it is necessary to argue that policymaking by
an independent tribunal would create unacceptable problems of coor-
dination.™ But the examples given of federal tax adjudication as
well as those of other agencies in which cases are decided by inde-
pendent boards show that this need not be the result.11

A somewhat different defense of uniting adjudicative with
legislative and executive policymaking in the area of tax appeals
might bf based on the claim that an independent adjudicator would
lack the technical competence to make such policy determinations
intelligently. Although this position might be plausible with re-
spect to a system that transfers adjudication from the agency to
the common law courts, it is unconvincing if the independent tri-
bunal contemplated would itself be limited to determination of tax
issues and its members would be specially qualified in that field.



Finally, the need to retain adjudication in the primary agency
Is sometimes based on the desirability of using the process of de-
cisionmaking in individual cases to inform the agency's other ac-
tivities. 22 The experience of adjudication is deemed invaluable in
allowing agency heads to understand the concrete impact of their
actions. This argument is also unpersuasive with regard to tax ap-
peal adjudication. Whatever information the agency acquires from
adjudication could be as easily acquired from its participation in
the same matters as an advocate and from the decisions rendered by
the independent review agency.

This brief discussion reveals that none of the needs that
would justify a departure from ordinary principles seems particu-
larly acute in the field of tax appeals. The benofits that do ac-
crue must be balanced against the risks associated with such a de-
parture. Among these risks is the possibility that the combination
of functions will lead to decisions influenced not merely by imper-
sonal policy considerations, but also by such entirely extraneous
factors as those discussed in this Report.

Additionally, the very intrusion of new policymaking consider-
ations in adjudication imposes costs on taxpayers in the form of
surprise, uncertainty, and retroactivity. In fact, it should be
clear that the special needs discussed which, under certain circum-
stances, might justify such policy-oriented adjudication amount ex-
actly to a defense, in these circumstances, of surprise, uncertain-
ty and retroactivity.13 But these needs should be great indeed bhe-
fore they are met in ways so alien to our legal tradition. Surely,
no one would suggest that the imposition of criminal sanctions
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should follow this model# although a plausible case might be made
that society would benefit from a criminal law policy that was
flexible# individualized# and coordinated with other 1aw enforce—
ment activities.” While stability# generality# and predictablity
are important values in all areas of law# it tyas been suggested
that the requirements of economic planners make them particularly
critical in the field of taxation. This fact should arguably lead
to requiring even stronger justification for ad hoc policymaking in
tax administration.15

In sum, the reasons that are claimed to justify the combina-
tion of functions in other administrative agencies are# in the case
of the State Tax Commission# insufficient to overcome the presump-
tion in favor of impersonal# a priori rules applied by an indepen-
dent and impartial tribunal.16 Even in the absence of any showing
of actual bias# this discussion points in the direction of changing
the current structure.
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Introduced: 2/10/88 5-1785A

Referred: Finance

1 IN THE SENATE BY BINKLEY
2 SENATE BILL NO. 403
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 FIFTEENTH LEGISLATURE - SECOND SESSION
5 A BILL
6 For an Act entitled: "An Act prohibiting the sale of alcoholic beverages
7 in plastic containers; and providing for an effective
8 date."
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
10 * Section 1. AS 04.16 1is amended by adding a new section to read:
n Sec. 04.16.105. PROHIBITION ON PLASTIC CONTAINERS. A person may
iV, not sell alcoholic beverages in plastic containers.
13 * Sec. 2. This Act takes effect July 1, 1988.
14
15
16
17
18
19
4
2
2
23
24
25
26
27
28
29
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ARLISS STURGULEWSKI, Chairman R0O. BOXV
TIM KELLY. Vice Chairman JUNEAU, ALASKA 99811
RICK HALFORD (907)465-4989
MIKESZYMANSKI . -T ~IH
FREDZHAROFF | W 15$|&

Senate

Community anb Regional M ato Committee

March 3, 1988
TO: Senate Community and Regional Affairs Committee Members
FROM: Senate C&RA StaffAIffl/L

RE: SB 404 - "An Act relating to transportation and municipal
regulation and taxation of alcoholic beverages™

SB 404 changes three aspects of the law dealing with the
transportation, importation, and taxation of alcohol.

Section 1 requires alcohol transported on a common carrier (more
than two gallons of wine or beer or more than one gallon of
distilled spirits) to be clearly labeled as alcohol.

Section 2 allows municipalities to regulate the importation of
alcohol into their communities.

Section 3 would allow a community to impose a sales and use tax
on alcoholic beverages if the municipality has banned the sale of
alcohol.

This bill has zero fiscal notes from the Departments of Revenue
and the Department of Public Safety. The Department of Community
and Regional Affairs has not submitted a fiscal note but has
indicated the bill will have no financial impact upon it.

A representative from the Department of Revenue will be at the
meeting. Public Safety has indicated they will not be able to be

at the meeting but has submitted a position paper supporting the
bill.



BILL NO: SB 404 DATE:  3/2/88

TITLE:  »An Act relating to CONTACT:  Col. Robert E. Jent
transportanon an
municipal regu atlon and
Baxan n of alcoholic
everages.'

Movement of alcoholgc bevera%es by conmn carrier to "dry" n(ral
cgmmum les, IS containers”  making
entification dif |cuIt or law en orcement author|t|es

Passage of this legislation will assist in maintaining a stricter
\C/?Irl]at\rges of alcoholic heverages being transported to “local option

The Department of Public Safety supports this legislation.
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ered:  3/21/88 5-1723B

Off
Referred: Finance

Original sponsor: Binkley

BY THE COMMUNITY AND REGIONAL
IN THE SENATE AFFAIRS COMMITTEE

CS FOR SENATE BILL NO, 404 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to transportation and municipal
regulation and taxation of alcoholic beverages.”
BE IT ENACTED BY TEE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 04.16 is amended by adding a new section to read:

Sec. 04.16.125. TRANSPORTATION OF ALCOHOLIC BEVERAGES BY COMMON
CARRIER. (a) A person  maynot use a common carrier to transport
alcoholic beverages into anarea that has restricted the sale of
alcoholic beverages under AS 04.11.490, 04.11.492, or 04.11.500 unless
the shipping container holding the alcoholic beverages is clearly
labeled as containing alcoholic beverages.

(b) This section does not apply to a person transporting less
than two gallons of wine or malt heverages, or less than one gallon of
distilled spirits.

(c) In this section, "common carrier" means a motor vehicle,
watercraft, aircraft, or railroad car available for public hire to
transport freight.

* Sec. 2. AS 04.21.010(a) is amended to read:

(@ A municipality mayadopt ordinances governingthe 1importa-
tion, barter, sale, and consumption of alcoholic beverages within the
municipality [AS NECESSARY FOR THE ORDERLY CONDUCT OF THE BUSINESS OF
SELLING ALCOHOLIC BEVERAGES WITHIN THE MUNICIPALITY] and may ban
possession of alcoholic beverages under AS 04.11.498(d) or (e). An
ordinance adopted under this section may not be inconsistent with this
title or regulations adopted under this title.

SB0404p -1- CSSB 404(C&RA)
COMMITTEE ooy
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* Sec. 3. AS 04.21.010(c) is amended to read:

(c) A municipality may not impose taxes on alcoholic beverages

except a

(1) property tax [TAXES] on alcoholic heverage inventories;

(2) sales tax [TAXES]on alcoholic beverage sales ifsales
taxes are imposed onother sales within the municipality; [AND]

(3) sales tax [TAXES]on elcoholic heverage sales that were
ineffect before July 1, 1985; and

(4) sales and use tax on alcoholic beverages if the sale of

alcoholic beverages within the municipality has been prohibited under
AS 04.11.490.
CSSB 404CC6RA) -2-
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Introduced: 2/10/88 5-1723A
Referred; Finance

IN THE SENATE BY BINKLEY
SENATE BILL NO. 404
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to transportation and municipal
regulation and taxation of alcoholic beverages.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 04.16 is amended by adding a new section to read:

Sec. 04.16.125. TRANSPORTATION OF ALCOHOLIC BEVERAGES BY COMMON
CARRIER.  (a) A person may not use a common carrier to transport
alcoholic beverages unless the alcoholic heverages and any shipping
container holding them are clearly labeled and readily identifiable as
alcoholic beverages or as containing alcoholic beverages.

(b) This section does not apply to a person transporting less
than two gallons of wine or malt beverages, or less than one gallon of
distilled spirits.

(c) In this section, "common carrier" means a motor vehicle,
boat, aircraft, or railroad car available for public hire to transport

freight.
* Sec. 2. AS 04.21.010(a) is amended to read:
() A municipality may adopt ordinances governing the impo

tion, barter, sale, and consumption of alcoholic heverages within the
municipality [AS NECESSARY FOR THE ORDERLY CONDUCT OF THE BUSINESS OF
SELLING ALCOHOLIC BEVERAGES WITHIN THE MUNICIPALITY] and may bhan
possession of alcoholic beverages under AS 04.11.498(d) or (e). An
ordinance adopted under this section may not be inconsistent with this
title or regulations adopted under this title.
* Sec. 3. AS 04.21.010(c) is amended to read:
SB0404a -1- SB 4 )
COMMITTEE COrt
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(c) A municipality raay not ia?pc3e taxes on alcoholic beverages

except e

(1) property tax [TAKES] on alcoholic beverage inventories\

(2) sales tax (TAXESJon alcoholic beverage sales if sales
taxes are imposed onother sales within the municipalityr (AND}

(3) sales tax [TAXES]on alcchsolic beverage sales that were
in *stfect before July 1,»9851 and

(4) sal™a and use tax on alcoholic beverages if the, sale of
alcoholic beverages within the municipality has been prohibited under
AS 04.11.490,
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