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Nineteenth. Have authority to provide by regulation (1) that in any determination, 
assessment, collection, refund or credit under this chapter, a fractional part of a 
dollar may be disregarded unless it amounts to fifty cents or more, in which case it 
shall be increased to one dollar, and (2) that any person making a return, report >r 
other statement required to be filed with it under this chapter may elect with 
respect to any amount required to be shown thereon, if such amount is other than a 
whole dollar amount, either to disregard the fractional part of a dollar or to 
disregard the fractional part of a dollar unless it amounts to fifty cents or more, in 
which case the amount (determined without regard to the fractional part of a 
dollar) shall be increased by one dollar provided, however, that such election shall 
not be applicable to items which must be taken into account in making the 
computations necessary to determine the amount required to be shown on any such 
return, report or- other statement but shall be applicable only the final amount 
required to be shown thereon.

Twentieth. Have authority, of its own option, to abate any small unpaid balance of 
an assessment of tax, or any liability in respect thereof, under articles twelve~a, 
eighteen, twenty or twenty-one, if the tax commission determines under uniform 
rules prescribed by it that the administration and collection costs involved would 
not warrant collection of the amount due. It may also abate, of its own motion, 
the unpaid portion of the assessment of any of such taxes, or any liability in 
respect thereof which is excessive in amount, or is assessed after the expiration of 
the period of limitation properly applicable thereto, or is erroneously or illegally 
assessed. N o  claim for abatement under this subdivision shall be filed for any of 
such taxes

Twenty-first. Provide a hearing, as a matter of right, to any taxpayer upon such 
taxpayer's request, pursuant to such rules, regulations, forms and instructions as 
the tax commission may prescribe unless a right to a hearing is specifically 
provided for, modified or denied by another provision of this chapter. Where the 
request for a hearing is made by a person seeking revic h  of any taxes determined 
or cl imed to be due under this chapter, the liability of such person shall become 
finally and irrevocably fixed unless such person, within ninety days from the time 
such liability is assessed, shall petition the tax commission for a hearing to review 
such liability. After such hearing, the tax commission shall give notice of its 
decision to such person. The decision of the tax commission shall be reviewable by 
a proceeding under article seventy-eight of the civil practice law and rules if 
application therefor is made within four months after the giving of such decision.

Twenty-second. Be required to render a determination after a hearing, within nine 
months after submission of briefs subsequent to completion of such a hearing or, if 
such briefs are not submitted, then within nine months after completion of such a 
hearing. Such nine month period m a y  be extended by the tax commission, for good 
cause shown, to no more than three additional months. If the tax commission fails 
to render a decision or determination within such nine month period (or such period 
as extended pursuant to this subdivision), the applicant for such hearing m a y  
institute a proceeding under article seventy-eight of th i civil practice law and 
rules to compel the issuance of such decision or determine ion.

Twenty-third. Be required to publish and make available to the public all decisions 
and determinations of the tax commission rendered after a hearing. The tax 
commission m a y  charge a reasonable fee for a copy of such a decision or 
deter miration. * •

.i.oif, ..w.nn.is-... *■ ’ss"--
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Twenty-fourth. Be required to render advisory opinions with respect to taxes 
administered by the tax commission within ninety days of the receipt of a petition 
for such an opinion. Such ninety day period may be extended by the tax 
commission, for good cause shown, to no more than thirty additional days. Suer, 
advisory opinion shall be rendered to any person subject to a tax or liability uncer 
this chapter or claim ing exemption from such tax or liability. Such advisory 
opinions, which shall be published and made available to the public, shall not be 
binding upon the tax commission except with respect to the person to whom such 
opinion is rendered provided, however, that a subsequent tax commission modifica­
tion o f such an advisory opinion shall operate prospectively only. A petition for an 
advisory opinion shall contain a specific se t of facts and be submitted in such form 
as may be prescribed by the tax commission and subject to  such rules and 
regulations as the tax commission may promulgate with respect to the procedures 
for submission o f such a petition. Nothing herein shall be construed to lim it or 
otherw ise alter the rights of any applicant for a declaratory ruling pursuant to 
section  two hundred four of the state administrative procedure act.

6. For the powers o f the Commission, see id. The issuance o f advisory opinions 
illustrates the dichotomy between what the sta tu te requires and what happens in 
practice. Statutorily, the Commission is charged with the rendering of advisory 
opinions; in practice, the Commission is rarely, if ever involved, notwithstanding 
that a ll advisory opinions carry the name of the Tax Commission.

7. As ch ie f execu tive officer of the Department, the Commissioner is responsible for 
every aspect o f th e Department's activ ities. The Commissioner is not necessarily 
involved in the early stages of the regulatory process. Initial drafts o f the 
regulations are prepared by the Technical Services Bureau of th e Department and 
are then reviewed by the Law Bureau and placed in f in d  form. The Commissioner 
o f Taxation and Finance may see a proposed regulation for the first time only 
shortly before it  is to be considered for approval i t  a meeting of the Tax 
Commission.

8. 20 N.Y.C.R.R. S601.
9. While 90 days is the usual tim e period there are exceptions— Articles 12 (Stock 

Transfer Tax), 12-A (Gasoline Tax) and 21 (Highway Use Tax) provide for a 30 day 
period. In the case o f some taxes, for example, the sales tax, a notice of 
determ inaton and demand is issued rather than a notice o f deficiency.

10. A taxpayer may obtain review o f a refund application if a tim ely refund claim was 
previously filed, if the taxpayer did not previously f ile  a petition lor redetermina­
tion o f a deficiency for the same taxable year, and if  either six months have 
expired since the claim was filed or the Tax Commission has disallowed the claim  
in whole or part. The petition for review o f a refund application must be filed 
within two years after th e notice of disallowance was mailed, unless the taxpayer 
obtains a written extension from the Commission during those two years. A 
request for a refund may be made in a petition for redotermination of a  deficiency 
for the same taxable year(s).

11. If a case raises only questions of law, and no questions of fact, under certain 
circumstances the case may be assigned for a hearing without a conference.

12. Conversation w ith John Solleoito, Director, Tax Appeals Bureau, August S, 1982. 
Mr. So llec ito  described the conferee's role in these circumstances as "acting as the 
taxpayer's counsel, but not his advocate."
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13. Some members o f the S tate Bar have indicated, however, that in practice the 
conferee usually defers to the auditor. See Comeau <3c Rosen, note 1 supra at 260. 
The Department, however, indicates that the reverse is true and that auditors wiil 
frequently not propose a resolution on their own initiative but will concur with one 
proposed by a conferee.

14. Subsections 15 and 16 of section $171 of the New York State Tax Law, note 3 
supra, grant the Commission the authority to compromise taxes under certain 
narrowly defined circumstances. By inference, these sections would seem to deny 
the power to do so generally. Subsection 18, however, grants the Commission 
broad powers to enter into agreements with taxpayers relating to their liability. 
This section has not been interpreted by the Commission, however, as a grant of 
any type of settlem ent authority. Rather this section protects taxpayers from 
having an agreement or determination of the Commission reopened in the future, 
excep t under very limited conditions.
Conversation with Saul Heckelman, Special Counsel to the Department of Taxation 
and Finance, December 8, 1983.

15. 20 N.Y.C.R.R. i601.8(b).
16. Letter from John Sollecito, Director, Tax Appeals Bureau, to the Legislative 

Drafting Research Fund of the Columbia University School o f Law, 1982.
17. Small claims hearings are transcribed in cases where the taxpayer requests a 

transcript (a fe e  o f $l/page is charged) or when an Article 78 proceeding for 
judicial review is taken from the Commission's decision.

18. This training program is overseen by the Department of C ivil Service. Hearing 
officers are appointed to the program from a Civil Service list that results from 
an open competitive examination. Appointees are all attorneys, but with varying 
degrees o f legal experience. More experienced lawyers face a somewhat shorter 
training program. Letter from Paul Coburn, Secretary to the S tate Tax Commis­
sion, February 14, 1984.
Small claims hearing officers need not be attorneys. Qualifications include strong 
experience in accounting and auditing and a background in the technical and legal 
aspects o f a particular tax.

19. 20 N.Y.C.R.R. j$6Ql.d(c), 601.11(c).
20. N.Y. Tax Law SS689(e), 1089(e).
21. The post-hearing review unit consists of two supervisors, one in charge of sales and 

one in charge o f income tax, and five technicians. They review decisions for 
technical accuracy, conformity with precedent, and general form.

22. 20 N.Y.C.R.R. $601.9(e).
23. N.Y. S ta te Tax Law $171(22).
24. The Commissioners usually open the record only to check a fac t or if there is a 

novel issue or .large sum of money A t  stake. Conversations* with Mark 
Friedlander,.. Commissioner, and Thomas.u Lynch, former' Commissioner, New 
York State Tax Commission, August 24, 1982.
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25. Commissioner Mark Friedlander states that this occurs in maybe one case out o f  a 
hundred, although there are no procedural barriers to more extensive contact. As 
an example, he mentions that on one occasion he needed to know whether Aucit 
Division procedures would permit an entirely fresh audit of the matter in issue, i: . 
In about 15% o f the cases, the Commission sends the decision bacx to the hearing 
officer for a rewrite. The hearing officer must rewrite the decision in accoraance 
with the Commission's directions. Id.

26. N.Y. State Department of Taxation and Finance, Executive Memorandum E-130.
27. The complete texts o f decisions o f the State Tax Commission dating back to 1978 

will soon be available through LEXIS, a computerized legal research service. 
Conversation with Paul Coburn, Secretary to the State Tax Commission, December 
1983.

28. N.Y. CPLR S7803.
29. Id. S7803(3).
30. Id. S7803(4).

31. See, ejg., People ex rel Hull v. Graves, 289 N.Y. 173, 45 M.E. 2d 161 (1942); Grace 
v. N.Y. State Tax Commission, 37 N.Y. 2d 193, 371 N.Y.S. 2d 715, 332 N.E. 2d 886 
(1975).

32. N J .  P.L. 1978, C. 33 N J .  S.A. 2A:3A-1 to 2A:3A-29, approved June 13, 1978.
33. NJ.S .A . 2A:3A-12.

34. See Lasser, Lawrence L., "Year One: New Jersey's Tax Court," New Jersey
Lawyer, August 1980, p. 11.

35. Conversation with Lawrence L. Lasser, Presiding Judge of the New Jersey Tax 
Court, July 1983.

36. Annual Report o f the Presiding Judge o f the Tax Court of New Jersey for the 
Court Year Ending August 31, 1982.

37. Tax disputes can also be litigated in the d istrict courts or in the Claims Court.
38. 26 U.S.C. &7441 e t se c .

39. Conversation w ith Charles S. Casazza, Clerk of the U.S. Tax Court, June 28, 1983.
40. 26 U.S.C. S7452.
41. Wisconsin Statu tes Annotated SJ73.Q1 et seq .

42. Conversations with Clayton Seth, Director of the Appellate Division, Department 
o f Revenue, Wisconsin, and Joe Ziesel, Administrative Assistant to the Wisconsin 
Tax Appeals Commission, June 1983.

43. See note 2 supra. T
—  1 -4* C *  fi . # / •
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44. See note 7 supra and accompanying text.

45. N.Y. Tax Law S170(5).
46.

47.

48.

49.

Currently all formal hearing officers, including the supervising tax hearing oiticer, 
have come to the Tax Appeals Bureau from outside the Department, although there 
is no requirement that they do so. This is not true of small claims hearing officers 
or those individuals in post-hearing review.
Statutorily, the Commission is responsible for issuing advisory opinions; in practice, 
however, the Commission rarely plays any role in their issuance.
In New York City, taxpayers arriving for a hearing confront a floor directory that 
lists "conferees" under the Department o f Taxation and Finance, which further 
adds to perceptions about the tax appeals bureau's lack of independence.
Members o f the State 3ar have asserted that "in some cases the Commission has 
received unilateral input from the Law Bureau, without the taxpayer being notified 
of such input or being given the opportunity to respond." Comeau & Rosen, note 1 
supra at 261-262. See also id. at 255. Arthur R. Rosen has also indicated that 
"several individuals are willing to disclose specific examples [o f bias] in an 
appropriate forum." Letter from Arthur R. Rosen to Robert D. Plattner, Counsel 
to the Legislative Tax Study Commission, February 7, 1984.
One explanation that has been offered for the lack o f documented instances of bias 
is that taxpayers and their representatives are unwilling to come forward with 
specific allegations for fear that such complaints might lead to retaliation at some 
future time.

S tatistics can be compiled to indicate what percentage o f cases tried before the 
Commission are favorable, either in whole or in part, to  the taxpayer. Such 
statistics, however, are not terribly meaningful unless they can be compared with 
the percentage of cases which should have been won by the taxpayer. This, of 
course, is an extremely difficu lt percentage to ascertain. Moreover, a high 
percentage o f cases won by taxpayers is ambiguous and may merely reflect the 
Department's inability to se ttle  cases based on hazards of litigation, see  Chapter 
m(C) infra, or the failure to weed out cases that should not be tried. Alternative­
ly, a high percentage of cases favorable to the Department would not necessarily 
be probative o f bias.

51. See B. SCHWARTZ, ADMINISTRATIVE LAW 316 (1976); Hector, Problems of the 
CAB and the Independent Regulatory Agencies, in PERSPECTIVES ON THE 
ADMINISTRATIVE PROCESS 208 (R. Rabin ed. 1979).

52. N.Y. State Administrative Procedures A ct 5307(2); 5 U.3.C. 5554.
53. See, e.g., Withrow v. Larkin, 421 UR. 35 (1975). See also Outman v. State Tax 

Commission, 50 A.D. 2d 1015, 377 N.YR. 2d 659, appeal dismissed, 429 U.S. 1067 
(1975). -----------

54. See J. FREEDMAN, CRISIS AND LEGITIMACY: THE ADMINISTRATIVE PROCESS 
IN AMERICAN GOVERNMENT 172-76 (1978); R. LORCH, DEMOCRATIC PRO­
CESS AND ADMINISTRATIVE4*AW 47-49 (1989); Auerbach, Some Thoughts on the 
Hector Memorandum.-in PERSPECTIVES ON THE ADMINISTRATIVE PROCESS

50.
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234, 236-37 (R. Rabin, ed.); Stewart, The Reformation of American Administrative 
Law, 88 Harv. L. Rev., 1667, 1678 (1974); 1 ADMINISTRATIVE ADJUDICATION IN 
THE STATE OF NEW YORK 44-71 (1942).

55. See, e.g., Stewart, note 54 supra at 1699.
56. N.Y. Banking Law S10.

57. The classic statem ent o f the need to make policy through adjudication is found in
S.E.C. v. Cheney Corp., 332 U.S. 194, 202-3 (1947). See also Diver, Policy Making 
Paradigms in Administrative Law. 95 Harv. L. Rev. 393, 400, 431-33 (1981); Cohen 
<5c Rabin, Broker Dealer Selling Standards: The Importance of Administrative 
Adjudication in Their Development. 29 Law and Contemp. Prob. 725 (1964).

58. The Commission was established on March 3, 1939 under Section 8 of the State's 
Executive Law to study the exercise of quasi-judicial functions by various entities 
o f the S ta te . Robert M. Benjamin served as Commissioner. The Report o f the 
Commission is entitled Administrative Adjudication in the S tate of New York 
(1942).-------------------------------------------------------------- -----

59. Id. 270 (1942).

60. See, e .g ., Tax Appeals in New Jersey: A Critique and Program for Legislative 
Action, Report of the Special Committee on Tax Appeals Procedure of the Senate 
of New Jersey, June 26, 1977; Report of Tax Simplification Board, H J t . Doc. No. 
103, 68th Congress, 1st Session (1923).

61. The Board o f Tax Appeals was created as an entirely ^dependent agency in the 
Executive branch o f the government. In 1942, its name was changed to Tax Court 
of the United S ta tes and in 1969, the Court was movec to the Legislative branch. 
For a detailed history of the U.S. Tax Court see  Dubroff, The U.S. Tax Court: An 
Historical Analysis, 40 Alb. L. Rev. 7 (1975]f"see also Comeau & Rosen, note 1 
supra at 267.

62. Report of Tax Simplification Board, H.R. Doc. No. 103, 68th Cong. 1st Sess. 4 
(1923).

63. Statem ent o f Joseph H. Murphy, President o f the New York State Bar Association, 
before the New York State Legislature's Se lec t Task Force on Judicial Reorganiza­
tion, October 2, 1975.

64. "The Tax Appeals System  in California," Commission on California S tate Govern­
ment Organization and Economy, Summary (May 1979) (emphasis in original). 
Other current issues in New York also have parallels elsewhere. The Congress, for 
example, in creating the Board o f Tax Appeals, was concerned about the lack of 
published precedents of the prior tax appeals system . See Section F, infra. The 
California report speaks to  issues of expertise and tim eliness as w ell as the issue o f 
independence. Each o f the policy issues faced by New York has been addressed by 
the federal government, New Jersey, California, and other jurisdictions that have 
examined their tax appeals procedures. See, e.g., Dubroff, note 61 supra.

65. Administrative Management and Systems Group, Organization and Management 
Unit, D ivision of the Budget, Study o f Tax Department Conference and Hearing 
System (June 1974.) (emphasis in original); for other criticism , see Creating a New
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York State Tax Court, statement of Martin D. Ginsburg, Chairman of the Tax 
Section of the New York State Bar Association, before the Select Task Force on 
Court Reorganization on Senate Bill 6760 and Assembly Bill 7802, November 20. 
1375.

66. Prior to 1975, a case was handled by the same bureau of the Department of
Taxation and Finance that originally assessed the tax (e.g., appeals in personal
income tax cases were heard by the Income Tax Bureau). The 1975 changes 
established the Tax Appeals Bureau, initiated the prehearing conference, created a 
small claims procedure, and significantly increased the number of hearing officers.

67. 2,917 o f these cases were resolved in conference, including 441 defaults; 1,325
were decided by the Commission.

68. O ffice o f the S ta te Comptroller, Report 84-S-104, Department of Taxation and 
Finance, Tax Appeals Bureau, pp. 5, MS-1. For the Department's responses to the 
report, see  id. a t A-3 to A-14.

69. This review was undertaken by Kenneth Gold, formerly o f the sta ff of the New 
York Assembly Ways and Means Committee.

70. See generally L. Wright et a l.. COMPARATIVE CONFLICT RESOLUTION PROCE­
DURES IN TAXATION 1-101 (1968).

71. Id. a t 11, 86-90.
72. Id.

73. See note 14 supra.
74. See Wright, note 70 supra at 87-88.
75. See id. a t 70-101.
76. Conversation with John Solleoito, Director, Tax Appeals Bureau, December 1983.
77. See, e.g .. the Annual Report o f the Presiding Judge of the Tax Court o f New Jersey

?oF the Court Year Ended August 31, 1982. The Clerk o f the U.8. Tax Court,
Charles S. Casazza, indicated that 28,945 cases were eloeed by the Court in the 12
month period ending September 30, 1983. 22,899 o f these cases were eloeed as the
result o f settlem en t between the parties. 2,524 were disposed of through trial and 
opinion. The remainder of cases closed consisted largely o f dismissals. Conversa­
tion with Charles S. Casazza, Clerk o f the U.S. Tax Court, December 1983.

78. Id.
79. The recent Comptroller's report on the Tax Appeals Bureau is critical o f the role of 

Post Hearing Review in this multi-layered process:
"The reviewer is required to examine the entire Bureau file, including the hearing 
transcript or tapes, applicable briefs and evidence submitted by the taxpayer and 
the Department, and the recommended decisions of the hearing officers. The 
decisions are reviewed for format, to determine whether conclusions are supported 
by findings, and to determine consistency with past decisions, applicable laws, and
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court rulings. The reviewer also proofreads the decision to ensure dates, dollar 
amounts, assessment numbers, tax years, and decision references are cited proper ly  
and to correct for grammatical errors. When the reviewer disagrees with a hearing 
officer's decision, he prepares a memo citing the differences f o r  supervisory 
review. The review of small claims hearing requires about a day while fo rm a l 
hearing cases require three to four days. Additionally, all cases are reviewed by 
the unit supervisors and may also be reviewed by the Bureau's managers.
The Post Hearing review duplicates the work of the hearing officers as well as that 
of the supervisors o f the Small Claims and Formal Hearing Units and the Bureau's 
managers. Although there may be a need for a review function, such reviews could 
be done on a te st basis, focusing on items such as specific issues or certain hearing 
officers. With a supervisory review already in place, complete reviews of all cases 
does not seem be [s ic ] warranted. The existing poet-hearing review sta ff could 
then be used in assisting the hearing units prepare decisions, or conduct hearings, 
especially since these units have significant backlogs.

Department offic ia ls disagreed that this function duplicates the responsibilities nC 
others. Management considers the Post Hearing Review function vital to ass,:'5?, 
that decisions are informative, correct and consistent and that it offers 
objective review by someone independent o f the hearing process." R ep**  
84-S-104, Department of Taxation and Finance, Tax Appeals Bureau, pp. 13-14.

80. Hearing officers' opinions are sent back for redrafting in a relatively small 
percentage of cases. Conversation with Paul Coburn, Secretary to the S tate Tax 
Commission, November 1983.

81. N.Y. CPLR S7803.

82. See N.Y. Jur. 2d, Article 78 and Related Proceedings, 115 (1980); Schwartz, note 
51 supra a t 596.

83. Grace v. New York State Tax Commission 37 N.Y. 2d 193, 371 N.Y.S. 2d 715, 332 
N.E. 2d (1975).

84. "The arbitrary and capricious te st is apparently regarded as more restrictive [ with 
respect to the reviewing power of the court] than the substantial evidence rule; 
that is, something less than substantial evidence can support a determination as not 
being arbitrary or capricious. The d ifference in approach seem s to be that the 
arbitrary or capricious rule is applied where there is no right to a hearing. It is 
said that the substantial evidence rule and the arbitrary or capricious rule are but 
two different expressions o f the judicial power and duty to check administrative 
abuses, the former applicable where evidence is required and the latter applicable 
where there is no requirement o f  evidence. Thus where there is neither a statutory 
nor a constitutional right to a hearing, the determ ination is a matter o f judgment 
or discretion confined by the leg islative to the administrative agency and the aim 
o f judicial review is to determ ine whether its action was arbitrary or capricious." 
5 N.Y. Jur. 2d A rticle 78 and Related Proceedings, 531 a t 393, 394 (1980) (citations 
omitted); se e  also Schwartz, note 51 supra a t 605-06.

85. See note 31 supra.
>. .

86. See note 49 supra.
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Conversation with Mark Friedlander, State Tax Commissioner, October 27, 1983.
Id.

New York Constitution, Article 6, S7.
N.J.S.A. 2A:3A-5 to 2A:3A-8.

A proposal for a judicial tax court would be likely to become entangled in the 
debate concerning other knotty, highly publicized issues involving the judiciary 
which are now before the Legislature, thus creating additional obstacles to its full 
consideration.



APPENDIX I

S u rv e y  o f  S t a t e  Tax A p p e a l P r o c e d u r e s  
( I n c lu d in g  t h e  D i s t r i c t  o f  C olum bia)

A labam a

The D ep a r tm en t o f  R evenue m a i l s  a n o t i c e  t o  th e  ta x p a y e r  s t a t ­
in g  t h e  am oun t o f  t a x  d u e . The n o t i c e  s t a t e s  a d a t e  f o r  h e a r in g  any  
p r o t e s t  by t h e  t a x p a y e r .  The h e a r in g  d a t e  c a n n o t  b e  l e s s  th a n  15 

d a y s  from  t h e  d a t e  o f  th e  n o t i c e .  A f t e r  th e  h e a r in g  o r  th e  t a x ­
p a y e r ' s  d e f a u l t ,  t h e  D ep a r tm en t a s s e s s e s  th e  t a x  and n o t i f i e s  th e  
t a x p a y e r  by c e r t i f i e d  o r  r e g i s t e r e d  m a i l .

E i t h e r  t h e  S t a t e  o r  th e  ta x p a y e r  may a p p e a l  from  th e  D e p a r t ­
m e n t ' s  f i n a l  a s s e s s m e n t .  The c i r c u i t  c o u r t  o f  M ontgom ery C oun ty  o r  

t h e  c i r c u i t  c o u r t  o f  t h e  c o u n ty  in  w h ich  t h e  t a x p a y e r  r e s i d e s  h a s  

j u r i s d i c t i o n  t o  h e a r  t h e  a p p e a l  i n  a da  n o v o  p r o c e e d in g .  The t a x ­
p a y e r  b e a r s  t h e  b u rd en  o f  p r o o f .  The ta x p a y e r  may a p p e a l  d i r e c t l y  

t o  t h e  Suprem e C o u r t w i t h in  42 d a y s  from  th e  e n t r y  o f  j u d g m e n t .1

A la s k a

The t a x p a y e r  may i n i t i a t e  t h e  a d m in i s t r a t i v e  a p p e a l  p r o c e s s  by 

r e q u e s t i n g  e i t h e r  an in f o r m a l  c o n f e r e n c e  o r  a  f o r m a l h e a r i n g .  The 

t a x p a y e r  h a s  60 d a y s  from  th e  d a t e  o f  th e  m a i l i n g  o f  th e  n o t i c e  o f  
a s s e s s m e n t  t o  a p p ly  f o r  t h e  in f o r m a l  h e a r i n g .  I f  t h e  D ep a r tm en t o f  

R ev enu e  f a i l s  t o  make t h e  r e q u e s t e d  c h a n g e  f o l l o w in g  th e  in f o r m a l  
c o n f e r e n c e ,  t h e  t a x p a y e r  may o b t a i n  a fo r m a l h e a r in g  by m ak in g  r e ­
q u e s t  w i t h i n  30 d a y s  from  th e  d a t e  o f  th e  D ep a rm e n t 's  d e c i s i o n .

I n s t e a d  o f  t h e  in f o r m a l  c o n f e r e n c e ,  th e  t a x p a y e r  may r e q u e s t  a 
f o r m a l h e a r in g  w i t h i n  t h e  sam e 60-day p e r i o d .  F o l lo w in g  t h e  fo rm a l  
h e a r in g ,  t h e  t a x p a y e r  h a s  30 d a y s  from  th e  d a t e  o f  t h e  d e c i s i o n  t o



a p p e a l  t o  th e  S u p e r io r  C ou r t in  th e  c o u n ty  in  w h ich  th e  ta x p a y e r  

r e s i d e s .  The t a x e s  m u st b e  p a id  w i t h in  th e  30-day p e r io d ,  e v e n  
th o u gh  an a p p e a l i s  p e n d in g  in  th e  S u p e r io r  C o u r t .2

A r iz o n a

A r iz o n a  h a s an in d e p e n d e n t  b o a rd  o f  t a x  a p p e a l s .  The S t a t e  
Board  o f  Tax A p p e a ls  h a s  j u r i s d i c t i o n  o v e r  a l l  a p p e a l s  from  d e c i ­
s i o n s  o f  th e  D ep a r tm en t o f  R ev enu e  a s  w e l l  a s  o v e r  a p p e a l s  i n v o l v ­
in g  p r o p e r t y  t a x  v a l u a t i o n s .  The B oard  i s  com posed  o f  s i x  members 
a p p o in t e d  by th e  G o v e rn o r . The members a r e  s e l e c t e d  on th e  b a s i s  
o f  t a x  e x p e r t i s e .

The ta x p a y e r  h a s  90 d a y s  from  t h e  d a t e  o f  t h e  n o t i c e  o f  a s ­
s e s sm e n t  t o  r e q u e s t  a h e a r in g  w i t h in  t h e  D ep a r tm en t . The D e p a r t ­
m en t m u st h o ld  a h e a r in g  w i t h in  s i x  m o n th s . The h e a r in g  i s  i n ­
f o rm a l a l t h o u g h  t e s t im o n y  i s  t a k e n .  The t a x p a y e r  h a s  30 d a y s  from  

t h e  d a t e  o f  t h e  D e p a r tm e n t 's  d e c i s i o n  t o  a p p e a l  t o  t h e  B o a rd . The 
Board  a d h e r e s  t o  t h e  r u l e s  o f  e v id e n c e  f o l lo w e d  by  t h e  c o u r t s .

The ta x p a y e r  h a s  30 d a y s  t o  a p p e a l  d e c i s i o n s  o f  th e  Board  t o  

t h e  S u p e r io r  C o u r t . R ev iew  i s  d e  n o v o . D e f i c i e n c y  a s s e s s m e n t s  may 
b e  c h a l l e n g e d  w i t h o u t  p a y in g  th e  d i s p u t e d  t a x . 3

A rk an sa s

A ta x p a y e r  s e e k in g  r e l i e f  from  a p r o p o s e d  a s s e s s m e n t  may e l e c t  

t o  h a v e  th e  C om m iss io n e r  o f  R ev en u e  c o n s id e r  t h e  c a s e  s o l e l y  upon  

w r i t t e n  d o cum en ts  f u r n i s h e d  b y  t h e  t a x p a y e r  o r  upon w r i t t e n  d o c u ­

m en ts  and o t h e r  e v id e n c e  p r o d u c ed  by t h e  t a x p a y e r  a t  a h e a r i n g .  
The p e r io d  f o r  e x e r c i s i n g  e i t h e r  o f  t h e s e  o p t i o n s  ru n s  f o r  30 d a y s  

a f t e r  th e  s e r v i c e  o f  t h e  n o t i c e  o f  t h e  p r o p o s e d  a s s e s s m e n t .  The



ta x p a y e r  i n i t i a t e s  th e  a p p e a l  by f i l i n g  a w r i t t e n  p r o t e s t  under 
o a t h .

The C om m iss io n e r  a p p o in t s  a h e a r in g  o f f i c e r  to review ill 

w r i t t e n  p r o t e s t s ,  h o ld  a l l  h e a r in g s ,  and make w r i t t e n  f i n d i n g s  re­

g a r d in g  th e  a p p l i c a b i l i t y  o f  th e  p r o p o se d  a s s e s s m e n t .  D e c i s i o n s  o f  
t h e  h e a r in g  o f f i c e r  a r e  f i n a l  u n l e s s  r e v i s e d  by th e  C om m is s io n e r . 
The t a x p a y e r  h a s  20 d a y s  from  th e  d a t e  o f  t h e  m a i l i n g  o f  th e  h e a r in g  

o f f i c e r ' s  d e c i s i o n  t o  r e q u e s t  th e  C om m iss io n e r  t o  r e v i s e  uhe d e t e r ­
m in a t i o n .

I n  o r d e r  t o  p u r su e  an a p p e a l  in  t h e  c o u r t s ,  t h e  t a x p a y e r  m ust 
e i t h e r  p a y  t h e  t a x  u nd er  p r o t e s t  and f i l e  s u i t  w i t h i n  on e  y e a r  o r  

p o s t  a bond and f i l e  s u i t  w i t h in  30 d a y s  a f t e r  p o s t i n g  su c h  b on d . 
J u r i s d i c t i o n  f o r  t h e  a p p e a l  l i e s  i n  t h e  P u l a s k i  C oun ty  C h an cery  

C ou r t  o r  t h e  C h an cery  C ou r t o f  th e  c o u n ty  i n  w h ich  t h e  ta x p a y e r  r e ­
s i d e s  o r  h a s  h i s  p r i n c i p a l  p l a c e  o f  b u s i n e s s .  The t r i a l  i s  d e  n o v o . 
A p p e a ls  a r e  ta k e n  from  th e  C h an cery  C ou r t t o  -.he Suprem e C o u r t o f

4A rk a n sa s .

C a l i f o r n i a

The F r a n c h is e  Tax B oard  a d m in i s t e r s  th e  i n d i v i d u a l  and c o r p o r ­
a t e  in com e  t a x e s .  A s s e s sm e n t s  r e g a r d in g  t h e s e  t a x e s  may b e  

a p p e a le d  t o  t h e  C a l i f o r n i a  B oard  o f  E q u a l i z a t i o n .  In  a d d i t i o n  t o  

i t s  r e v ie w  r e s p o n s i b i l i t y ,  t h e  B oard  o f  E q u a l i z a t i o n  a d m in i s t e r s  

t h e  p r o p e r t y  t a x  la w s  and num erou s o t h e r  S t a t e  t a x e s .  The B oard  o f  
E q u a l i z a t i o n  i s  com posed  o f  f i v e  m em bers, f o u r  o f  whom a r e  e l e c t e d  

from  e q u a l i z a t i o n  d i s t r i c t s  i n  t h e  S t a t e .  The f i f t h  member i s  t h e  

S t a t e  C o m p tr o l le r  who s e r v e s  i n  an  e x  o f f i c i o  c a p a c i t y .



An a s s e s s m e n t  b ecom es f i n a l  6 0  d a y s  from  th e  d a t e  o f  t h e  

a s s e s s m e n t  u n l e s s  t h e  ta x p a y e r  f i l e s  a p r o t e s t .  The F r a n c h i s e  

B oard  w i l l  g r a n t  an o r a l  h e a r in g  a t  th e  t a x p a y e r ' s  r e q u e s t .  A n  a p ­

p e a l  from  th e  F r a n c h is e  B o a r d 's  d e c i s i o n  m u st be made w i t h in  3 0  

d a y s  o f  th e  d e c i s i o n .  The Board o f  E q u a l i z a t i o n ' s  d e t e r m in a t io n  

b ecom es f i n a l  in  30 d a y s  u n l e s s  th e  ta x p a y e r  o r  th e  F r a n c h is e  Tax 
Board  f i l e s  a p e t i t i o n  f o r  r e h e a r in g .

To o b t a in  j u d i c i a l  r e v ie w ,  th e  ta x p a y e r  m u st p ay  t h e  t a x  and 

s u e  f o r  a r e f u n d .  The ta x p a y e r  n eed  n o t  a p p ly  f o r  a h e a r in g  b u t th e  

t a x p a y e r ' s  c l a im  f o r  a r e fu n d  c la im  m ust h a v e  b e en  d i s a l l o w e d .  A 

s u i t  f o r  r e fu n d  may b e  m a in ta in e d  w i t h in  o n e  y e a r  from  t h e  d a t e  th e  

t a x  w as p a id ,  w i t h in  f o u r  y e a r s  from  th e  l a s t  d a t e  p r e s c r ib e d  f o r  

f i l i n g  th e  r e t u r n ,  o r  w i t h in  90 d a y s  a f t e r  n o t i c e  o f  a g e n c y  a c t i o n  

d i s a l l o w i n g  th e  c la im ,  w h ic h e v e r  p e r io d  i s  l o n g e s t .  I f  th e  F ran ­
c h i s e  Tax B oard  f a i l s  t o  m a i l  n o t i c e  o f  a c t i o n  on an y  r e fu n d  c la im  

w i t h in  s i x  m on th s a f t e r  t h e  c la im  was f i l e d ,  t.-.e t a x p a y e r  may c o n ­
s i d e r  t h e  c l a im  d i s a l l o w e d  and b r in g  s u i t . 5

C o lo r a d o

The t a x p a y e r  may r e q u e s t  f o r  h e a r in g  on  a p r o p o s e d  a s s e s sm e n t  
from  t h e  E x e c u t i v e  D i r e c t o r  o f  t h e  D ep a r tm en t o f  R ev enu e w i t h in  30 

d a y s  o f  th e  m a i l i n g  o f  a n o t i c e  o f  d e f i c i e n c y .  The r e q u e s t  f o r  a 

h e a r in g  m u st b e a c c om p an ied  by a  s t a t e m e n t  o f  t h e  t a x p a y e r ' s  r e a ­
s o n s  and th e  am ount o f  th e  r e q u e s t e d  c h a n g e s  in  t h e  d e f i c i e n c y .  
The E x e c u t i v e  D i r e c t o r  c o n d u c t s  th e  h e a r i n g .  The ta x p a y e r  may f i l e  

any  p e r t i n e n t  b r i e f s  and a f f i d a v i t s .
R e j e c t e d  r e fu n d  c l a im s  may b e a p p e a le d  in  t h e  sam e manner a s  

p r o p o s e d  t a x  a s s e s s m e n t s .  As an a l t e r n a t i v e  t o  t h e  a d m in i s t r a t i v e

-70



h e a r in g ,  a ta x p a y e r  may s u e  f o r  th e  r e fu n d  in  th e  d i s t r i c t  c o u r t  i f  

t h e  D ep a r tm en t d i s a l l o w s  th e  c l a im .  The ta x p a y e r  h a s two y e a r s  

from  t h e  d a t e  o f  th e  m a i l i n g  o f  th e  n o t i c e  o f  d i s a l l o w a n c e  t o  com­

m ence s u i t .  I f  t h e  D ep a r tm en t f a i l s  t o  a c t  on  th e  c la im  w i t h in  s i x  
m on th s ,  th e  t a x p a y e r  may p r o c e e d  t o  c o u r t .

F i n a l  d e t e r m in a t i o n s  o f  t h e  E x e c u t i v e  D ir e c t o r  may be a p p e a le d  
w i t h i n  30 d a y s  o f  th e  m a i l i n g  o f  su c h  d e t e r m in a t i o n s .  The ta x p a y e r  

m u st f i l e  an y  a p p e a l  in  t h e  d i s t r i c t  c o u r t  i n  w h ic h  he r e s i d e s  o r  

h a s  h i s  p r i n c i p a l  p l a c e  o f  b u s i n e s s .  T r i a l  i s  de n o v o . The t a x ­
p a y e r  b e a r s  t h e  b u rd en  o f  p r o o f  w i t h  few  e x c e p t i o n s .  w i t h in  15 

d a y s  a f t e r  f i l i n g  a n o t i c e  o f  a p p e a l ,  t h e  ta x p a y e r  m u st f i l e  a bond  
f o r  t w i c e  t h e  am oun t o f  t h e  c o n t e s t e d  t a x e s . 6

C o n n e c t i c u t

The a d m in i s t r a t i v e  a g e n c y  i n  c h a r g e  o f  t a . a t i o n  i s  th e  D e p a r t ­

m en t o f  R ev en u e  S e r v i c e s .  The C om m iss io n e r  o f  R ev enu e S e r v i c e s  e x ­
am in e s  r e t u r n s  and a s s e s s e s  a d d i t i o n a l  t a x e s .  T a x p a y e r s  may a p p ly  
f o r  a h e a r in g  w i t h i n  30 d a y s  o f  th e  m a i l i n g  o f  t h e  a s s e s s m e n t .  The 

C om m is s io n e r  may g r a n t  o r  d en y  th e  r e q u e s t e d  h e a r i n g .

The t a x p a y e r  h a s  o n e  m onth from  t h e  C o m m is s io n e r ' s  h e a r in g  d e ­
c i s i o n  t o  f i l e  an  a p p e a l  i n  t h e  S u p e r io r  C o u r t  f o r  t h e  d i s t r i c t  o f  
H ar tfo rd - N ew  B r i t a i n . ^

D e law a r e

D e la w a r e ' s  in d e p e n d e n t  b o a rd  o f  t a x  a p p e a l s  i s  named t h e  Tax 

A p p e a ls  B o a rd . I t  h a s  j u r i s d i c t i o n  o v e r  a l l  a p p e a l s  from  d e c i s i o n s  

o f  th e  S t a t e  Tax C o m m is s io n e r . The B oard  i s  com po sed  o f  f i v e  mem­
b e r s  a p p o in t e d  b y  th e  G dV ernor . A t l e a s t  tw o m embers m u st b e  a t ­
t o r n e y s ,  o n e  an a c c o u n t a n t ,  and tw o m u st b e  la ym en .



An a s s e s sm e n t  b ecom es f i n a l  u n l e s s  th e  t a x p a y e r  r e q u e s t s  a  

h e a r in g  w i t h  th e  S t a t e  Tax C om m iss io n er  w i t h in  9 0  d a y s  a f t e r  t h e  

m a i l i n g  o f  th e  n o t i c e .  A f t e r  th e  C o m m is s io n e r 's  d e c i s i o n ,  t h e  t a x ­

p a y e r  h a s  9 0  d a y s  t o  a p p e a l  t o  t h e  Tax A p p e a ls  B oa rd . D u r in g  t h e  

f o rm a l h e a r in g ,  th e  Board t a k e s  t e s t im o n y  and m akes a r e c o r d  o f  th e  
h e a r in g .  R u le s  o f  e v id e n c e  a p p ly  t o  t h e  p r o c e e d in g s .  J u d i c i a l  r e ­
v iew  may be o b t a in e d  i f  s o u g h t  w i t h in  3 0  d a y s  i f  th e  B o a r d 's  d e c i-

Q
s i o n .  The s c o p e  o f  r e v ie w  i s  l im i t e d  and d o e s  n o t  in v o l v e  £ t r i a l  

gde n o v o .

D i s t r i c t  o f  C o lum b ia

The Tax D i v i s i o n  o f  th e  S u p e r io r  C ou r t h a s  e x c l u s i v e  j u r i s d i c ­
t i o n  o v e r  a l l  a p p e a l s  from  t a x  a s s e s s m e n t s .  The D ep a r tm en t o f  F i ­
n a n c e  and R evenu e m akes th e  i n i t i a l  a s s e s s m e n t s .  The t a x p a y e r  h a s  

s i x  m on th s a f t e r  p a y in g  th e  t a x  and p e n a l i t e s  t o  p u r su e  an a p p e a l  

i n  S u p e r io r  C o u r t . D e c i s i o n s  o f  t h e  S u p e r io r  C ou r t a r e  r e v ie w a b le  

i n  t h e  sam e manner a s  o t h e r  d e c i s i o n s  o f  t h e  c o u r t  in  c i v i l  c a s e s  
t r i e d  w i t h o u t  a j u r y .

The C h ie f  Ju d g e  o f  th e  S u p e r io r  C ou r t d e s i g n a t e s  o n e  S u p e r io r  
C ou r t ju d g e  a s  J u d g e  o f  t h e  Tax D i v i s i o n .  The p r o c e e d in g s  a r e  c o n ­
d u c t e d  in  a fo rm a l m anner . F e d e r a l  r u l e s  o f  c i v i l  and c r im in a l  
p r o c e d u r e  a p p l y .10

F lo r id a

The D ep a r tm en t o f  R ev enu e  i s s u e s  a d e f i c i e n c y  d e t e r m in a t io n .  
T a x p a y e r s  may p r o t e s t  a d e t e r m in a t io n  w i t h in  60 d a y s  o f  t h e  m a i l i n g  

o f  t h e  n o t i c e  by r e q u e s t in g  a h e a r in g .  The t a x p a y e r  may a l s o  r e ­
q u e s t  a c o n f e r e n c e  f o r  w h ic h  a w r i t t e n  p r o t e s t  i s  n o t  r e q u i r e d .



t

The c o n f e r e n c e  I s  an in f o r m a l  p r o c e e d in g  w ith  no o f f i c i a l  t r a n ­
s c r i p t .  A r e q u e s t  f o r  a c o n f e r e n c e  s t a y s  th e  t im e  t o  p e t i t i o n  f o r  a
h e a r i n g .  I f  th e  t a x p a y e r  and th e  D ep a r tm en ta l c o n f e r e e  c a n n o t<
a g r e e ,  t h e  t a x p a y e r  h a s  th e  r i g h t  t o  p r o c e e d  t o  a fo rm a l h e a r in g .  
I f  th e  p e t i t i o n  s e e k s  r e v ie w  o f  a t a x  r e fu n d  d e n i a l ,  t h e  S t a t e  
C o m p t r o l le r  m u st b e  made a p a r t y .

The t a x p a y e r  h a s  60 d a y s  from  th e  d a t e  o f  th e  D e p a r tm e n t 's  f i ­
n a l  o r d e r  t o  s e e k  r e v ie w  in  c i r c u i t  c o u r t .  J u d i c i a l  r e v ie w  i s  c o n ­
f i n e d  t o  a r e v ie w  o f  t h e  r e c o r d .11

G e o r g ia

A t a x p a y e r  may c o n t e s t  an y  t a x  a s s e s s e d  by t h e  C om m iss io n e r  o f  
R ev en u e  by  f i l i n g  a  w r i t t e n  p r o t e s t  w i t h  th e  S t a t e  B oard  o f  E q u a l i ­
z a t i o n  w i t h i n  30 d a y s  from  t h e  d a t e  o f  n o t i c e  o f  a s s e s s m e n t .  The 

D ep a r tm en t m akes a r e c o r d  o f  th e  h e a r in g  in c l u d i n g  an y  r e p o r t  by  
t h e  h e a r in g  o f f i c e r .

A t a x p a y e r  may a l s o  o b t a in  a h e a r in g  co r e s o l v e  a  r e fu n d  

c l a im .  I f  t h e  c la im  f o r  r e fu n d  i s  d e n i e d  by t h e  C om m is s io n e r ,  o r  i f  

t h e  c l a im  i s  n o t  d e c id e d  w i t h i n  o n e  y e a r  from  th e  d a t e  o f  f i l i n g ,  

t h e  t a x p a y e r  h a s  t h e  r i g h t  t o  s u e  f o r  r e fu n d  i n  S u p e r io r  C o u r t .  The 

t a x p a y e r  c a n  a p p e a l  any o t h e r  f i n a l  o r d e r  o f  t h e  C om m iss io n e r  by  
f i l i n g  a bond  t o  c o v e r  t h e  t a x  in  S u p e r io r  C o u r t .  The a p p e a l  m u st
b e  f i l e d  w i t h i n  30 d a y s  from  th e  d a t e  o f  th e  C o m m is s io n e r ' s  d e c i-

. 12 s i o n .  The j u d i c i a l  p r o c e e d in g  i s  d e  n o v o .

H aw a ii

H aw a ii h a s  a t a x  c o u r t  t o  h a n d le  t a x  a p p e a l s .  The S t a t e  h a s  

l o c a l  b o a r d s  o f  r e v ie w  t o  h e a r  p r o p e r t y  t a x  a p p e a l s .  The t a x p a y e r
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may, h ow ev er , b y p a s s  th e  r e v ie w  b o a rd s  and a p p e a l  d i r e c t l y  t o  th e  
t a x  c o u r t .

The C h ie f  J u s t i c e  o f  th e  C i r c u i t  C ou r t o f  th e  F i r s t  C i r c u i t  

d e s i g n a t e s  tw o ju d g e s  t o  s e r v e  on th e  t a x  c o u r t .  The h e a r in g  b e ­
f o r e  t h e  t a x  c o u r t  i s  d e n o v o . The c o u r t  h a s  a l l  th e  pow er and a u th ­
o r i t y  o f  a C i r c u i t  C o u r t .

The t a x p a y e r  m u st f i l e  a n o t i c e  o f  a p p e a l  i n  w r i t in g  s t a t i n g  
t h e  g r o u n d s  o f  h i s  o b j e c t i o n  w i t h in  30 d a y s  from  t h e  m a i l in g  o f  t h e  

a s s e s s m e n t .  The t a x  c o u r t  h o ld s  m e e t in g s  t o  h e a r  and d e te rm in e
a p p e a l s  n o t  l a t e r  th a n  J u ly  1 o f  e a c h  y e a r . 13

Id ah o

I d a h o ' s  in d e p e n d e n t  b o a rd  o f  a p p e a l s  i s  t h e  B oard  o f  Tax 
A p p e a ls .  The Board  h a s  j u r i s d i c t i o n  t o  h e a r  a p p e a l s  from  f i n a l  d e ­
t e r m in a t i o n s  o f  any t a x  l i a b i l i t y  made by t . . e  S t a t e  Tax Commis­
s i o n e r .  The t a x p a y e r  may f i l e  f o r  r e v ie w  w ith  th e  B oard  w i t h in  30 

d a y s  from  t h e  d a t e  o f  th e  C o m m is s io n e r 's  d e c i s i o n .  As an a l t e r n a ­
t i v e ,  th e  t a x p a y e r  c a n ,  w i t h in  th e  sam e l i m i t a t i o n s  p e r io d ,  s e e k  
c o u r t  r e v ie w  by p a y in g  th e  t a x .

H e a r in g s  by t h e  B oard  a r e  c o n d u c t e d  in  an in f o r m a l  m anner, 
u s u a l l y  by o n e  B oard  m em ber. The B oard  t a k e s  t e s t im o n y  and m akes a 

r e c o r d  o f  t h e  p r o c e e d in g .  The B oard  a l s o  h a s  a s m e l l  c l a im s  
d i v i s i o n .

R ev iew  o f  a B oard  d e c i s i o n  m u st b e  made w i t h i n  30 d a y s  in  th e  

D i s t r i c t  C ou r t l o c a t e d  in  t h e  c o u n ty  o f  t h e  t a x p a y e r ' s  r e s i d e n c e  o r  
i n  th e  d i s t r i c t  c o u r t  o f  Ada c o u n t y .  J u d i c i a l  r e v ie w  i s  l i m i t e d . 1*
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I l l i n o i s

A t a x p a y e r  h a s  45 d a y s  a f t e r  a n o t i c e  o f  d e f i c i e n c y  i s  .-nailed 

t o  f i l e  a p r o t e s t  w i t h  t h e  D ep a r tm en t o f  R ev en u e . The D eo a rzzer.z 
h o ld s  a h e a r in g  a t  th e  t a x p a y e r ' s  r e q u e s t .  A d e n i a l  o f  a r e fu n d  

c l a im  may b e  a p p e a le d  w i t h in  t h e  sam e l i m i t a t i o n s  p e r i o d .
The D ep a r tm en t o r  an y  o f f i c e r  d e s i g n a t e d  by th e  D i r e c t o r  o f  

t h e  D ep a r tm en t may h o ld  h e a r i n g s .  The p r o c e e d in g s  a r e  in f o r m a l  and  
t h e  D ep a r tm en t i s  n o t  bound by r u l e s  o f  e v id e n c e .  The h e a r in g  o f ­
f i c e r ' s  r e p o r t  i s  n o t  b in d in g  on  t h e  D i r e c t o r .

A t a x p a y e r  may s e e k  r e v ie w  in  t h e  C i r c u i t  C o u r t  o f  th e  c o u n ty  
w h ere  h e r e c e i v e d  a c o p y  o f  th e  d e c i s i o n .  Demand f o r  p aym en t o f  t h e  

t a x  c a n n o t  b e  made u n t i l  th e  c o u r t  p r o c e e d in g s  h a v e  t e r m in a t e d .  
R ev iew  i s  l im i t e d  t o  th e  r e c o r d .1^

I n d ia n a

The D ep a r tm en t o f  S t a t e  R ev enu e  a d m in i s t e r s ,  c o l l e c t s  and en ­

f o r c e s  t a x e s .  The t a x p a y e r  h a s  60 d a y s  from  n o t i c e  o f  a p r o p o s e d  
a s s e s s m e n t  t o  f i l e  a w r i t t e n  p r o t e s t .

C o u r t r e v ie w  may be o b t a in e d  i f  s u c h  a p p e a l  i s  made w i t h in  90 

d a y s  from  t h e  d a t e  t h e  D ep a r tm en t m a i l s  i t s  d e c i s i o n .  A p p e a ls  may 

b e  f i l e d  in  t h e  C i r c u i t  o r  S u p e r io r  C o u r t  o f  t h e  c o u n ty  i n  w h ic h  th e  

t a x p a y e r  r e s i d e s  o r  h a s  h i s  p r i n c i p a l  p l a c e  o f  b u s i n e s s .  Under 

n ew ly  r e v i s e d  la w s ,  t h e r e  i s  no p r o v i s i o n  f o r  a p p e a l  when t h e  t a x  

h a s  n o t  b e en  p a id .  The D ep a r tm en t i s  a u t h o r i z e d  t o  s e n d  o u t  a  d e ­
mand f o r  p aym en t a f t e r  d e n y in g  a  t a x p a y e r ' s  p r o t e s t .  I f  t h e  t a x  i3  

p a id ,  t h e  t a x p a y e r  may p u r s u e  t h e  a p p e a l  i n  c o u r t  t o  o b t a in  a r e ­
fu n d . The c o u r t  h e a r s  t h e  a p p e a l  d e  n o v o  and w i t h o u t  a  j u r y  and
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a f t e r  th e  h e a r in g  may o r d e r  o r  d en y  any p a r t  o f  t h e  r e q u e s t e d  

r e f u n d .16

Io w a

Iow a h a s e s t a b l i s h e d  an in d e p e n d e n t  board  t o  r e v iew  t a x  

a p p e a l s :  t h e  S t a t e  Board o f  Tax R ev iew . The Board h a s  j u r i s d i c ­
t i o n  t o  r e v ie w  d e c i s i o n s  o f  th e  D i r e c t o r  o f  R evenue and l o c a l  p r o ­
p e r t y  a s s e s s o r s .  The G overn or a p p o in t s  t h r e e  members t o  th e  B oard .

A ta x p a y e r  h a s  90 d a y s  t o  a p p e a l  a n o t i c e  o f  d e f i c i e n c y  t o  th e  
D ir e c t o r  o f  R ev en u e , who i s  a u t h o r iz e d  t o  g r a n t  a h e a r in g .  A pp ea l 
t o  t h e  B oard  i s  a v a i l a b l e  f o r  30 d a y s  a f t e r  th e  D i r e c t o r ' s  d e c i ­
s i o n .  The a p p e a l  b e f o r e  t h e  B oard  may b e  h e a rd  by tw o members o r  
b e f o r e  a  h e a r in g  o f f i c e r .

The t a x p a y e r  h a s  th e  o p t i o n  o f  b y p a s s in g  th e  B oard  and s e e k in g  

j u d i c i a l  r e v ie w  o f  t h e  a c t i o n s  o f  t h e  D i r e c t o r .  The p e t i t i o n  m ust 
b e  f i l e d  w i t h in  60 d a y s  o f  th e  d a t e  o f  t h e  D i r e c t o r ' s  d e c i s i o n .  A 

bond  o f  tw i c e  th e  c o n t e s t e d  t a x  m u st b e  f i l e d .  R ev iew  x s  l im i t e d  t o  
t h e  r e c o r d .1^

K an sa s

K a n sa s ' in d e p e n d e n t  b o a rd  i s  t h e  K an sa s Board  o f  Tax A p p e a ls .
I t  i s  a u t h o r i z e d  t o  h e a r  a p p e a l s  from  t h e  D ir e c t o r  o f  T a x a t io n  and
t h e  D i r e c t o r  o f  P r o p e r t y  V a lu a t i o n .  The G ov ern or  a p p o in t s  t h e  f i v e -  

member b o a r d ,  o n e  member from  e a c h  c o n g r e s s i o n a l  d i s t r i c t .
T a x p a y e r s  may a p p e a l  from  d e c i s i o n s  o f  th e  D i r e c t o r s  w i t h in  30 

d a y s .  The B oard  f i x e s  a t im e  f o r  t h e  h e a r i n g .  B e fo r e  an a p p e a l  can  

b e  s o u g h t  in  th e  D i s t r i c t  C o u r t ,  th e  ta x p a y e r  m u st f i l e  a m o t io n
f o r  r e h e a r in g  w i t h  t h e  B o a rd . T a x p a y e r s  may p e t i t i o n  f o r  j u d i c i a l
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r e v ie w  w i t h in  30 d a y s  from  th e  B o a r d 's  d e c i s i o n  on th e  r e h e a r in g  
a p p l i c a t i o n .  R ev iew  i s  n o t  d e  n o v o ,  b u t  i s  l im i t e d  t o  th e  B o a r d 's  

t r a n s c r i p t .  The ta x p a y e r  m u st su b m it  a bond f o r  125 p e r c e n t  o f  tr.e 
am oun t o f  th e  c o n t e s t e d  t a x e s . 18

K en tu ck y

K en tu ck y  h a s  e s t a b l i s h e d  a B oard  o f  Tax A p p e a ls  t o  h a n d le  
a p p e a l s  from  d e c i s i o n s  o f  any a g e n c y  o f  t h e  S t a t e  o r  c o u n ty  g o v e r n ­
m en t . The G ov ern or  a p p o in t s  t h r e e  m em bers t o  th e  b o a rd , on e  o f  
whom m u st b e  an a t t o r n e y .

An a g g r i e v e d  t a x p a y e r  may f i l e  a p e t i t i o n  o f  a p p e a l  w i t h in  30 

d a y s  o f  t h e  d a t e  o f  s u c h  d e c i s i o n  in  t h e  F r a n k l in  C i r c u i t  C ou r t o r  

t h e  C i r c u i t  C o u r t w h ere  t h e  t a x p a y e r  r e s i d e s  o r  h a s  h i s  p r i n c i p a l  
p l a c e  o f  b u s i n e s s .  J u d i c i a l  r e v ie w  i s  l i m i t e d  t o  th e  r e c o r d .19

L o u i s ia n a

The L o u i s ia n a  B oard  o f  Tax A p p e a ls  h e a r s  a l l  a p p e a l s  fo r  r ed e-  

t e r r o in a t i o n  o f  a s s e s s m e n t s  o r  d e t e r m in a t i o n  o f  o v e rp a y m en ts  made by  

t h e  C o l l e c t o r  o r  R evenu e o f  th e  S t a t e .  The B oard  i s  com posed  o f  
t h r e e  m em bers a p p o in t e d  by t h e  G o v e rn o r .

A t a x p a y e r  h a s  30 d a y s  from  th e  d a t e  o f  t h e  d e c i s i o n  t o  p e t i ­
t i o n  t h e  B oard  f o r  r e v ie w  o f  an a s s e s s m e n t .  The l i m i t a t i o n s  p e r io d  

f o r  a d i s a l l o w e d  r e fu n d  c la im  i s  s i x t y  d a y s .  I f  t h e  C o l l e c t o r  o f  

R ev enu e  f a i l s  t o  a c t  w i t h i n  on e  y e a r ,  t h e  t a x p a y e r  may a p p e a l  th e  
c l a im  t o  th e  B o a rd .

The t a x p a y e r  may a p p e a l  t o  th e  d i s t r i c t  c o u r t  by p o s t i n g  a 

bond 1 1/2 t im e s  t h e  t a x  and f i l i n g  a p e t i t i o n  w i t h i n  30 d a y s  o f  t h e  

B o a r d 's  d e c i s i o n .  The c o u r t  r e n d e r s  i t s  d e c i s i o n  upon th e
. O *r

r e c o r d .20



M aine

T a x p a y e r s  may p e t i t i o n  th e  S t a t e  Tax A s s e s s o r  w i t h in  15 days 

a f t e r  r e c e i p t  o f  an a s s e s s m e n t .  The S t a t e  Tax A s s e s s o r  must recon­

s i d e r  h i s  d e t e r m in a t io n  and h o ld  an in fo r m a l c o n f e r e n c e  a t  the t a x ­
p a y e r ' s  r e q u e s t .

The A s s e s s o r ' s  d e c i s i o n  on r e c o n s i d e r a t i o n  w ith  or w i t h o u t  th e  
in f o r m a l  c o n f e r e n c e  c o n s t i t u t e s  f i n a l  a g e n c y  a c t i o n .  T a x p a y e r s  may 
a p p e a l  th e  d e c i s i o n  t o  t h e  S u p e r io r  C ou r t w i t h in  30 d a y s  o f  th e  

a g e n c y ' s  a c t i o n .  R ev iew  i s  l im i t e d  t o  t h e  r e c o r d ;  in  t h e  a b s e n c e  
o f  a r e c o r d ,  th e  h e a r in g  o n  a p p e a l  i s  d e  n o v o . No t a x ,  bond, or  

d e p o s i t  n e e d  b e  p a id  o r  f i l e d  p r i o r  t o  a p p ly in g  f o r  a  r e fu n d  o r  t o  
s e e k in g  r e v i e w .21

M ary land

M a r y la n d 's  in d e p e n d e n t  body d e s i g n a t e d  t c  h ea r  ta x  a p p e a l s  i s  

t h e  M ary land  Tax C o u r t .  The C ou r t c o n s i s t s  o f  f i v e  j u d g e s  a p p o in ­
t e d  by t h e  G o v e rn o r .

A t a x p a y e r  may a p p ly  t o  th e  D ep a r tm en t o f  A s s e s sm e n t s  and Tax­
a t i o n  f o r  r e v i s i o n  o r  a b a tem en t  o f  an y  t a x  w i t h in  30 d a y s  o f  th e  

n o t i c e  o f  s u c h  a s s e s s m e n t .  The D ep a r tm en t may a f f i r m  o r  m o d ify  th e  

a s s e s s m e n t ,  o r  s e t  a d a t e  f o r  an in f o r m a l  h e a r i n g .  A p p l i c a t i o n  t o  
th e  D ep a r tm en t i s  a  p r e r e q u i s i t e  t o  an y  a p p e a l .  W ith in  30 d a y s  o f  
t h e  D e p a r tm e n t 's  f i n a l  a c t i o n ,  t h e  t a x p a y e r  may a p p e a l  t o  th e  Tax 

C o u r t .  The t a x p a y e r  m u st f i l e  a  bond w i t h  s u r e t y  a p p ro v ed  by th e  

D ep a r tm en t .

P r o c e e d in g s  b e f o r e  th e  Tax C o u r t a r e  d e  n o v o  and  c o n d u c te d  in  
a m anner s im i l a r  t o  p r o c e e d in g s  i n  c o u r t s  o f  e q u i t y  i n  t h e  S t a t e .  
Upon th e  r e q u e s t  o f  an y  p a r t y ,  t h e  Tax C o u r t may su b m it  i s s u e s  o f
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f a c t  f o r  j u r y  t r i a l  b e f o r e  a c o u r t  o f  law  in  th e  j u r i s d i c t i o n  where

t h e  t a x p a y e r  r e s i d e s .  Any p a r ty  t o  th e  p r o c e e d in g s  may appeal from
t h e  T ax  C o u r t ' s  f i n a l  o r d e r  d i r e c t l y  t o  th e  C ou r t of Appeals. Re-

22v iew  i s  l im i t e d  t o  t h e  r e c o r d .

Massachusetts

The S t a t e  h a s  an  in d e p e n d e n t  b o a rd , th e  A p p e l l a t e  Tax B oard ,  
t o  h e a r  a p p e a l s  from  d e c i s i o n s  o f  t h e  C om m iss io n e r  o f  R ev en u e . The 
A p p e l l a t e  T ax B oard  h a s  f i v e  members a p p o in t e d  by th e  G o v e rn o r . 
The B oard  i s  l o c a t e d  i n  t h e  D ep a r tm en t o f  R ev en u e , b u t n o t  s u b j e c t  
t o  t h e  c o n t r o l  o f  t h e  D ep a r tm en t .

A t a x p a y e r  a g g r ie v e d  by an a s s e s sm e n t  may a p p ly  t o  th e  Commis­
s i o n e r  f o r  a b a t em e n t  o f  t h e  t a x  w i t h in  t h r e e  y e a r s  from  th e  l a s t  

d a y  f o r  f i l i n g  t h e  r e t u r n  f o r  su ch  t a x ,  w i t h i n  tw o  y e a r s  from  th e  

d a t e  t h e  t a x  w as a s s e s s e d ,  o r  w i t h in  on e  y e a r  f .o m  t h e  d a t e  t h e  t a x  

w as p a id .  The D ep a r tm en t h a s  a B u reau  o f  A p p e a l and  R ev iew  t h a t  i s  

a u t h o r i z e d  t o  h o ld  c o n f e r e n c e s  r e l a t i n g  t o  p r o p o s e d  a d d i t i o n a l  a s ­
s e s s m e n t s  and  t o  c o n d u c t  h e a r in g s  r e l a t i n g  t o  t a x  a b a t e m e n t s .  The 
C h ie f  o f  t h e  B u reau  o f  A p p ea l and R ev iew  r e p o r t s  t o  t h e  Commis­
s i o n e r  o f  R e v e n u e .

The t a x p a y e r  h a s  30 d a y s  i n  w h ich  t o  r e q u e s t  a  h e a r in g  from  

t h e  B u reau  o f  A p p e a l and  R ev iew . A f t e r  an y  h e a r in g  o r  t h e  e x p i r a ­
t i o n  o f  t h e  30 d a y  n o t i c e  p e r io d ,  t h e  B u reau  C h ie f  d e c i d e s  w h e th e r  
r e l i e f  s h o u ld  b e  g r a n t e d  i n  w h o le  o r  i n  p a r t .

I f  t h e  B u re au  C h ie f  r e f u s e s  t o  a b a t e  a t a x ,  t h e  t a x p a y e r  may 

a p p e a l  t o  t h e  A p p e l l a t e  Tax B oard  w i t h in  60 d a y s  a f t e r  t h e  d a t e  o f  
n o t i c e  o f  t h e  d e c i s i o n .  I f  th e  D ep a r tm en t f a i l s  t o  a c t  w i t h in  s i x  
m on th s , t h e  a p p l i c a t i o n  i s  deem ed d e n i e d .



A h e a r in g  w i l l  be g r a n t e d  upon th e  r e q u e s t  of any p a r t y .  P a r ­
t i e s  may a l s o  r e q u e s t  t h a t  a l l  p r o c e e d in g s  b e  o f f i c i a l l y  reported 

by a  s t e n o g r a p h e r .  I f  no p a r t y  r e q u e s t s  t h a t  th e  proceedings ce 

r e p o r t e d ,  a l l  p a r t i e s  w i l l  b e deem ed t o  h a v e  w a iv e d  a l l  r i g h t s  of 

a p p e a l  t o  th e  Suprem e J u d i c i a l  C ou r t c o n c e r n in g  th e  a d m is s io n  or 

e x c l u s i o n  o f  e v id e n c e  and t h e  s u f f i c i e n c y  o f  t h e  e v id e n c e .  The 
r i g h t  t o  a p p e a l  q u e s t i o n s  o f  law  r a i s e d  by t h e  p l e a d in g s ,  an a g r e e d  
s t a t e m e n t  o f  f a c t s ,  o r  th e  B o a r d 's  r e p o r t ,  w i l l  n o t  b e deem ed  
w a iv e d .

T a x p a y e r s  may a p p e a l  t o  th e  Suprem e J u d i c i a l  C ou r t in  a c c o r ­
d a n c e  w i t h  th e  M a s s a c h u s e t t s  R u le s  o f  A p p e l l a t e  P r o c e d u r e .  The d e ­
c i s i o n  o f  th e  B oard  i s  f i n a l  r e g a r d in g  f i n d i n g s  o f  f a c t .  In  a d d i ­
t i o n ,  th e  c o u r t  w i l l  n o t  c o n s id e r  any i s s u e  o f  law  w h ic h  was n o t

23r a i s e d  b e f o r e  th e  B o a rd .

M ic h ig a n

M ic h ig a n  h a s  an  in d e p e n d e n t  a d m in i s t r a t i v e  b ody t o  h e a r  t a x  

a p p e a l s :  t h e  Tax T r ib u n a l .  The Tax T r ib u n a l  i s  a q u a s i j u d i c i a l
a g e n c y  l o c a t e d  in  t h e  D ep a r tm en t o f  t h e  T r e a s u r y .  I t s  r u l e s  a r e  

s im i l a r  t o  t h o s e  o f  t h e  U .S .  T ax C o u r t .  In  p r o p e r t y  v a l u a t i o n  d i s ­
p u t e s ,  a t a x p a y e r  in v o k e s  th e  j u r i s d i c t i o n  o f  t h e  Tax T r ib u n a l by 

f i l i n g  a w r i t t e n  p e t i t i o n  n o t  l a t e r  th a n  J u n e  30 o f  t h e  t a x  y e a r  

i n v o l v e d .  In  a l l  m a t t e r s ,  t h e  ta x p a y e r  m u st f i l e  a w r i t t e n  p e t i ­
t i o n  w i t h i n  30 d a y s  a f t e r  a f i n a l  d e c i s i o n .  I f  t h e  t a x  i3  p a id  
s u b s e q u e n t  t o  t h e  f i l i n g  o f  t h e  p e t i t i o n ,  t h e  t a x p a y e r  may amend 

h i s  p e t i t i o n  t o  s e e k  a r e fu n d .  I f  t h e  d a t e  s e t  b y  la w  f o r  p aym en t o f  

t a x e s  h a s  p a s s e d ,  a f i n a l  d e c i s i o n  w i l l  n o t  b e  made u n t i l  t h e  t a x e s
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a r e  p a id .  A  decision must be made by the Tax Tribunal within a 

r e a s o n a b l e  p e r i o d .

An a p p e a l  from  th e  T r ib u n a l ' s  d e c i s i o n  i s  by right :o tr.e 

C ou r t o f  A p p e a ls  w i t h i n  20 d a y s  a f t e r  th e  e n t r y  o f  t h e  o r d e r  or d e­

c i s i o n  a p p e a le d  from  o r  w i t h in  20 d a y s  a f t e r  d e n i a l  o f  a t im e ly  mo­
t i o n  f o r  r e h e a r in g .  S c o p e  o f  r e v ie w  i s  l im i t e d .  The c o u r t  i s  bound  
by t h e  f a c t u a l  d e t e r m in a t i o n s  o f  th e  Tax T r ib u n a l .

The Tax T r ib u n a l  h a s  tw o d i v i s i o n s :  (1) t h e  R e s i d e n t i a l  P ro ­
p e r t y  and S m a ll C la im s  D i v i s i o n ;  and (2) t h e  E n t i r e  T r ib u n a l  D i v i ­
s i o n .  H e a r in g  r e f e r e e s  may h ea r  c a s e s  and p r e p a r e  p r o p o s e d  f i n d ­
i n g s  o f  f a c t s  and c o n c l u s i o n s  o f  law  t o  be s u b m it t e d  t o  t h e  e n t i r e  
T r ib u n a l .

The S m a l l  C la im s  D i v i s i o n  i s  in f o r m a l .  The p r o c e e d in g s  a r e  

c o n d u c t e d  w i t h o u t  c o u n s e l  on  e i t h e r  s i d e .  The T r ib u n a l  s u p p l i e s  

t h e  fo rm s and s e r v i c e  o f  p r o c e s s .  The h e a r in g  i s  s h o r t  and a d e c i ­
s i o n  i s  r e n d e r e d  i n  a m a t t e r  o f  w e e k s . A t a x p a y e r  h a s  no  a p p e a l ,  

b u t d e c i s i o n s  o f  a h e a r in g  o f f i c e r  may b e r e h e a r d  by  a T r ib u n a l  
mem ber. The e n t i r e  T r ib u n a l  h e a r s  m a t t e r s  i n  a th ree-m em ber p a n e l  
i n  L a n s in g  or D e t r o i t .

M in n e s o ta

M in n e s o ta  h a s  an  in d e p e n d e n t  a g e n c y  t o  h e a r  t a x  a p p e a l s  c a l l e d  

t h e  T ax C ou r t o f  A p p e a l s .  The a g e n c y  i s  t h e  f i n a l  a u t h o r i t y  f o r  a l l  

q u e s t i o n s  o f  la w  and f a c t  a r i s i n g  und er  th e  t a x  l a w s .  The G ov ern o r  

a p p o in t s  t h e  t h r e e  m em bers t o  th e  Tax C o u r t .

The t a x p a y e r  may a p p e a l  a  d e c i s i o n  o f  t h e  C om m is s io n e r  o f  R ev ­
en u e  w i t h i n  €0 d a y s  o f  s u c h  d e c i s i o n .  The h e a r in g  i s  d e  n o v o . The

‘s*.5v.
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Tax C ou r t f o l l o w s  th e  r u l e s  o f  p r o c e d u r e  fo r  th e  d i s t r i c t  c o u r t s  o f  
M in n e s o ta .

M in n e so ta  h a s  a sm a l l  c l a im s  d i v i s i o n  t h a t  h o ld s  in fo r m a l
h e a r in g s .  T h ese  d e c i s i o n s  a r e  n o t  a p p e a l a b l e .

C e r t i o r a r i  by th e  Suprem e C ou r t i s  a v a i l a b l e  upon p e t i t i o n  o f
any p a r t y  w i t h in  60 d a y s  o f  th e  Tax C o u r t ' s  d e c i s i o n .  R ev iew  i s
l im i t e d  t o  q u e s t i o n s  o f  Tax C ou r t j u r i s d i c t i o n ,  s u f f i c i e n c y  o f  th e

25e v id e n c e ,  and c o n f o r m i t y  o f  t h e  o r d e r  w i t h  t h e  la w .

Mississippi

A ta x p a y e r  may a p p e a l  an a c t i o n  o f  th e  S t a t e  Tax C om m iss io n e r  

t o  t h e  Board  o f  R ev iew . The B oard  o f  R ev iew  i s  s t a f f e d  by t h e  

c h i e f s  o f  s i x  o f  t h e  m a jor d i v i s i o n s  o f  th e  Tax C om m is s io n . T h e  

a p p e a l  m u st be f i l e d  w i t h in  30 d a y s  from  th e  d a t e  o f  t h e  d i s p u t e d  

a c t i o n .  The B oard  o f  R ev iew  r e n d e r s  a d e c i s i o n  w i t h i n  30 d a y s  o f  
t h e  h e a r in g .  I f  t h e  B oard  o f  R ev iew  d e t e r m in e s  t h a t  t h e  t a x p a y e r  

ow e s  t a x ,  t h e  t a x p a y e r  h a s  30 d a y s  t o  p a y . W ith in  t h i s  p e r io d ,  th e  

t a x p a y e r  may a p p e a l  t o  t h e  Board  o f  R e v ie w 's  f u l l  T ax C om m iss io n .
The t a x p a y e r ' s  w r i t t e n  p e t i t i o n  t o  th e  Tax C om m iss io n  m ust 

s t a t e  th e  t a x p a y e r ' s  r e a s o n s  f o r  r e q u e s t i n g  a h e a r in g .  The S t a t e  

Tax C om m iss ion  c o n s i d e r s  t h e  p e t i t i o n ,  g r a n t s  a  h e a r in g ,  and n o t i ­
f i e s  t h e  t a x p a y e r  o f  t h e  t im e  and p l a c e .  A f t e r  t h e  Tax Commis­
s i o n ' s  d e t e r m in a t io n ,  t h e  t a x p a y e r  h a s  30 d a y s  t o  f i l e  a  p e t i t i o n
in  th e  C han cery  C o u r t .  The p e t i t i o n  m u st b e  a c c om p a n ie d  by a  bond

26in  a sum d o u b le  t h e  am ount in  c o n t r o v e r s y .
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Missouri

The M is s o u r i  A d m in i s t r a t i v e  H ea r in g  C om m iss ion  h e a r s  appeals 

from  a l l  o r d e r s  o f  th e  D ir e c t o r  o f  R ev en u e . The Administrative 

H ea r in g  C om m iss io n  i s  a s s i g n e d  t o  th e  D ep a r tm en t o f  Consum er A f­

f a i r s ,  R e g i s t r a t i o n  and L i c e n s in g .  The two C om m is s io n e r s  a r e  a p­

p o in t e d  by th e  G o v e rn o r .

The D ep a r tm en t o f  R ev enu e  i s  a l s o  a u t h o r iz e d  t o  h o ld  h e a r i n g s .  
A ta x p a y e r  h a s 30 d a y s  from  t h e  d a t e  o f  th e  D e p a r tm e n t 's  a c t i o n  t o  

a p p e a l .  The t a x p a y e r  n e ed  n o t  m ee t any fo rm a l p r o c e d u r a l  r e q u i r e ­
m en ts  when f i l i n g  t h e  c o m p la in t .

A p p e a ls  a r e  h e a rd  by  th e  C ou r t o f  Common P l e a s .  A p p l i c a t i o n  

m u st b e  made w i t h i n  30 d a y s  o f  th e  C o m m is s io n 's  d e c i s i o n .  C o u r t  
r e v ie w  i s  c o n f i n e d  t o  th e  r e c o r d .27

Montana

The M ontana S t a t e  T ax A p p ea l B oard  h a s  j u r i s d i c t i o n  t o  h e a r  

a p p e a l s  from  c o u n ty  t a x  a p p e a l s  b o a rd s  c o n c e r n in g  p r o p e r t y  t a x e s ,  

and  from  th e  D ep a r tm en t o f  R e v e n g e . The t h r e e  m em bers, who m u st 
h a v e  k n ow led g e  o f  t a x  m a t t e r s ,  a r e  a p p o in t e d  by  t h e  G o v e rn o r .

A ta x p a y e r  h a s  20 d a y s  t o  a p p e a l  d e c i s i o n s  o f  th e  c o u n ty  t a x  

a p p e a l  b o a rd  and 30 d a y s  t o  a p p e a l  d e c i s i o n s  o f  t h e  D ep a r tm en t o f  

R ev e n u e . The h e a r in g  i s  c o n d u c t e d  in  a c c o r d a n c e  w i t h  th e  p r o v i ­
s i o n s  o f  t h e  M ontana A d m in i s t r a t i v e  P r o c e d u r e  A c t .

The t a x p a y e r  may o b t a in  j u d i c i a l  r e v ie w  by f i l i n g  a  p e t i t i o n  

i n  D i s t r i c t  C o u r t  w i t h i n  60 d a y s  o f  t h e  B o a r d 's  d e t e r m in a t i o n .  Re­
v ie w  i s  upon th e  r e c o r d ,  b u t  t h e  C ou r t may, i f  g o od  c a u s e  i s  shown , 
p e r m it  a d d i t i o n a l  e v id e n c e  t o  b e  in t r o d u c e d .  In  c a s e s  o f  a l l e g e d



procedural irregularities not shown on the record, the Court may

28a d m it a d d i t i o n a l  e v id e n c e .

N eb ra sk a

A ta x p a y e r  w is h in g  t o  c o n t e s t  a p r o p o s e d  a s s e s sm e n t  made by 

th e  Tax C om m iss io n er  may a p p e a l  t o  th e  S t a t e  Board o f  E q u a l i z a t i o n  
and A s s e s sm e n t .  The S t a t e  Board i s  com posed  o f  t h e  G ov e rn o r ,  S e c ­
r e t a r y  o f  S t a t e ,  A u d ito r  o f  P u b l i c  A c c o u n t s ,  S t a t e  T r e a s u r e r  and  

Tax C om m is s io n e r . The B oard  h a s  th e  a u t h o r i t y  t o  r e v ie w  and e q u a l ­
i z e  p r o p e r t y  a s s e s s m e n t s  a s  w e l l  a s  t o  h e a r  a p p e a l s  from  in com e t a x  
d e f i c i e n c y  a s s e s s m e n t s .

The t a x p a y e r  h a s  30 d a y s  a f t e r  th e  d a t e  o f  m a i l i n g  o f  t h e  Tax  
C o m m is s io n e r 's  n o t i c e  in  w h ic h  t o  r e q u e s t  a h e a r in g .  The B oard  

m u st s e t  a  h e a r in g  d a t e  a t  th e  e a r l i e s t  p o s s i b l e  d a t e  b u t in  no  

e v e n t  c a n  i t  be m ore th a n  90 d a y s  a f t e r  t h e  f i l i n g  o f  t h e  n o t i c e  o f  

a p p e a l .  P r o c e e d in g s  b e f o r e  th e  B oard  a r e  g o v e rn ed  by A r t i c l e  
9— R u le s  o f  A d m in i s t r a t i v e  A g e n c ie s .  A t a x p a y e r  a l s o  h a s  t h e  o p ­
t i o n  o f  b y p a s s in g  t h e  B oard  and s e e k in g  j u d i c i a l  r e v ie w .  The 

a p p e a l  i s  t a k e n  t o  t h e  D i s t r i c t  C ou r t by f i l i n g  a p e t i t i o n  w i t h in  
t h e  sam e 30-day l i m i t a t i o n s  p e r i o d .

F o l lo w in g  a d e c i s i o n  o f  th e  B oard , a  ta x p a y e r  may s e e k  j u d i ­
c i a l  r e v ie w  w i t h i n  30 d a y s  from  th e  B o a r d 's  d e c i s i o n .  J u d i c i a l  r e ­
v ie w  i s  w i t h o u t  a  j u r y  and  b a s e d  s o l e l y  upon th e  r e c o r d  o f  th e  

a g e n c y ,  w h e th e r  t h e  a p p e a l  i s  from  a C om m iss ion  d e c i s i o n  o r  a S t a t e
B oard  o f  E q u a l i z a t i o n  and A s s e s sm e n t  d e c i s i o n .  No c o u r t  may e n j o i n

29t h e  c o l l e c t i o n  o f  any t a x .



Nevada

The N evada  Tax C om m iss ion  h e a d s  th e  D ep a r tm en t of Taxation. 

The Tax C om m iss ion  c o n s i s t s  o f  s e v e n  m embers a p p o in t e d  by th e  G o v­

e r n o r .  The G ov ern o r  i s  an ex o f f i c i o , n o n - v o t in g  member of th e  

C om m is s io n . The Tax C om m iss ion  may r e v ie w  a l l  d e c i s i o n s  made by 

t h e  E x e c u t i v e  D i r e c t o r  o f  th e  D ep a r tm en t o f  T a x a t io n .
A t a x p a y e r  i n i t i a t e s  th e  r e v ie w  p r o c e s s  by f i l i n g  a p e t i t i o n  

f o r  a  r e d e t e r m in a t i o n  w i t h in  30 d a y s  a f t e r  r e c e i v i n g  a  d e f i c i e n c y  

d e t e r m in a t i o n .  The D ep a r tm en t m u st c o n s id e r  th e  d e t e r m in a t i o n  and  
g r a n t  th e  t a x p a y e r  an o r a l  h e a r in g  a t  h i s  r e q u e s t .  The D e p a r t ­
m e n t ' s  r e s u l t i n g  o r d e r  b ecom es f i n a l  w i t h in  30 d a y s ,  b u t t h e  D e­
p a r tm e n t  may g r a n t  an  e x t e n s i o n  o f  up t o  15 d a y s  i f  t h e  t a x p a y e r  

a p p e a l s  t o  th e  Tax C om m is s io n . A p p e a ls  t o  t h e  T ax C om m iss io n  m u st  
b e  f i l e d  w i t h i n  15 d a y s  a f t e r  th e  r e c e i p t  o f  th e  D e p a r tm e n t ' s  d e c i ­
s i o n .  H e a r in g s  b e f o r e  t h e  Tax C om m iss io n  a r e  c o n d u c t e d  a c c o r d in g  

t o  t h e  p r o v i s i o n s  o f  th e  N evada  A d m in i s t r a t i v e  P r o c e d u r e  A c t .

The A d m in i s t r a t i v e  P r o c e d u r e  A c t  p r o v id e s  f o r  j u d i c i a l  r e v ie w  

w i t h i n  30 d a y s  a f t e r  s e r v i c e  o f  th e  f i n a l  d e c i s i o n .  The r e v ie w  i s  

w i t h o u t  a j u r y  and i s  b a s e d  s o l e l y  upon  th e  r e c o r d ,  a l t h o u g h  t h e  

C ou r t  may f o r  c a u s e ,  h e a r  a d d i t i o n a l  e v i d e n c e . 30

New H am p sh ire

The B oard  o f  T a x a t io n  h e a r s  a p p e a l s  c o n c e r n in g  a l l  t a x  m a t­
t e r s ,  i n c l u d i n g  e q u a l i z a t i o n  o f  v a l u a t i o n s .  The B oard  c o n s i s t s  o f  

t h r e e  m em bers, a p p o in t e d  by t h e  Suprem e C o u r t  and c o m m is s io n e d  by  
t h e  G o v e r n o r .

A t a x p a y e r  may a p p e a l  t o  th e  B oard  o r  p e t i t i o n  t h e  S u p e r io r  

C ou r t  f o r  a  h e a r in g  w i t h i n  60 d a y s  o f  t h e  d e c i s i o n  o f  t h e  Commis
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s i o n e r  o f  R evenu e A d m in i s t r a t i o n .  The p r o c e e d in g s  b e f o r e  e i t h e r  
body  a r e  d e  n o v o . E l e c t i n g  t o  b r in g  an a c t i o n  b e f o r e  th e  Board i s  

deem ed a w a iv e r  o f  an y  r i g h t  t o  b r in g  an a c t i o n  in  th e  S u p e r io r  
C ou r t .

The t a x p a y e r  may a p p e a l  th e  B o a r d 's  d e c i s i o n  w i t h in  30 d a y s  by 
s u b m i t t in g  an  a p p e a l s  n o t i c e  t o  t h e  Suprem e C o u r t .  The Suprem e  
C ou r t i s  bound by th e  B o a r d 's  f i n d in g  o f  f a c t .  R ev iew  i s  l im i t e d  t o  

q u e s t i o n s  o f  la w . The r e v ie w  p r o c e d u r e s  t h u s  p r o v id e  t h e  ta x p a y e r  
w ith  a d e  n o v o  h e a r in g  b e f o r e  t h e  B oard  o r  in  c o u r t .  The ta x p a y e r  

i s  n o t  e n t i t l e d  t o  a d e  n o v o  a d m in i s t r a t i v e  h e a r in g  and  d e  n ovo  
c o u r t  t r i a l  on  t h e  sam e i s s u e . 31

New Jersey

New J e r s e y ' s  Tax C ou r t w as e s t a b l i s h e d  in  1978 and  b eg an  o p e r ­
a t i n g  on  J u ly  1, 1979. The Tax C ou r t h a s  j u r i s d i c t i o n  t o  h e a r  and  

d e t e r m in e  a p p e a l s  from  d e c i s i o n s  o f  th e  C ou n ty  B oard  o f  T a x a t io n  

and from  d e c i s i o n s  o f  t h e  D i r e c t o r  o f  T a x a t io n .  A t a x p a y e r  h a s  45 

d a y s  t o  a p p e a l  a c t i o n s  o f  t h e  C oun ty  Tax B oard  and 90 d a y s  t o  c o n ­
t e s t  a c t i o n s  o f  t h e  D i r e c t o r  o f  T a x a t io n .

The Tax C ou r t c o n s i s t s  o f  e i g h t  j u d g e s , a l l  w i t h  t a x  e x p e r ­
t i s e .  The C ou r t a l s o  h a s  a  s m a l l  c l a im s  d i v i s i o n  t h a t  h o ld s  i n ­
f o r m a l h e a r i n g s .  The C ou r t b eg an  h e a r in g  c a s e s  in  S ep tem b er  1979.
D e t e r m in a t io n s  o f  th e  Tax C o u r t may b e  a p p e a le d  a s  o f  r i g h t  t o  th e

32A p p e l l a t e  D i v i s i o n  o f  t h e  S u p e r io r  C o u r t .

New Mexico

T a x p a y e r s  may f i l e  a w r i t t e n  p r o t e s t  w i t h  t h e  T a x a t io n  and 
R evenu e  D ep a r tm en t . The D i r e c t o r  may p r o v id e  f o r  a n  in f o r m a l cor.

j<r na r '*
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f e r e n c e  b e f o r e  s e t t i n g  a h e a r in g  d a t e  o r  a c t i n g  on  a c la im  for a 
r e f u n d .  The p r o t e s t  m u st b e  f i l e d  w i t h in  30 d a y s  o f  th e  date of the 

m a i l i n g  o f  n o t i c e  o f  a s s e s s m e n t .  A t a x p a y e r  w hose  refund is denied 

may r e q u e s t  a h e a r in g  w i t h in  th e  sam e l i m i t a t i o n s  p e r i o d .  The D i­
r e c t o r  h a s  30 d a y s  t o  n o t i f y  t h e  ta x p a y e r  in  w r i t i n g  o f  th e  d e c i ­
s i o n  and o f  t h e  r i g h t  t o  a p p e a l  t o  t h e  C ou r t o f  A p p e a ls .  The t a x ­
p a y e r  m u st p u r s u e  t h e  a p p e a l  i n  c o u r t  w i t h in  30 d a y s  o f  th e  
d e c i s i o n .  R ev iew  i s  c o n f i n e d  t o  .the r e c o r d .

I f  a  r e fu n d  c la im  i s  d e n i e d ,  t h e  ta x p a y e r  may, i n s t e a d  o f  r e ­
q u e s t i n g  a  D e p a r tm e n ta l h e a r in g ,  commence a c i v i l  s u i t  i n  D i s t r i c t  
C o u r t .  The sam e 30 d ay  l i m i t a t i o n s  p e r io d  a p p l i e s  t o  su ch  s u i t s . 33

North Carolina

The in d e p e n d e n t  r e v ie w  b o a rd  t h a t  h a n d l e s  t a x  a p p e a l s  i s  th e  

Tax R ev iew  B o a rd . I t  i s  com po sed  o f  t h e  S t a t e  T r e a s u r e r  e x  

o f f i c i o ? c h a irm an  o f  t h e  U t i l i t i e s  C om m iss io n , e x  o f f i c i o ? a member 
a p p o in t e d  by t h e  G o v e rn o r ,  and t h e  S e c r e t a r y  o f  R evenu e ( fo r  c e r ­
t a i n  l im i t e d  p u r p o s e s ) .

The t a x p a y e r  i n i t i a t e s  t h e  r e v ie w  p r o c e s s  by r e q u e s t in g  a 

h e a r in g  b e f o r e  t h e  S e c r e t a r y  o f  R ev en u e  w i t h i n  30 d a y s  o f  r e c e i v i n g  

a p r o p o s e d  a s s e s s m e n t .  A t a x p a y e r  c a n n o t  o b t a i n  a h e a r in g  b e f o r e  

t h e  Tax R e v iew  B oard  w i t h o u t  f i r s t  h a v in g  a  h e a r in g  b e f o r e  th e  S e c ­
r e t a r y .  W ith in  30 d a y s  o f  t h e  S e c r e t a r y ' s  d e c i s i o n ,  t h e  ta x p a y e r  

m u st f i l e  a n o t i c e  o f  i n t e n t  t o  a p p e a l  w i t h  t h e  Tax R ev iew  B o a rd . 
The w r i t t e n  p e t i t i o n  i s  du e 60 d a y s  a f t e r  t h e  f i l i n g  o f  t h e  n o t i c e .  
The sam e p r o c e d u r e  a p p l i e s  t o  t h e  d e n i a l  o f  r e fu n d  c l a im s .

A t a x p a y e r  who c h o o s e s  c a n  p a y  t h e  t a x  and w i t h i n  30 d a y s  o f  
t h e  S e c r e t a r y ' s  d e c i s i o n  b r in g  a c i v i l  a c t i o n  i n s t e a d  o f  s e e k in g  
a d m in i s t r a t i v e  r e v ie w  w i t h  t h e  Tax R ev iew  B o a rd .
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A ta x p a y e r  a g g r ie v e d  by th e  B o a r d 's  d e c i s i o n  c a n  f i l e  an ap ­
p e a l  i n  S u p e r io r  C ou r t w i t h in  30 d a y s  o f  th e  B o a r d 's  a c t i o n .  Under 

t h e  p r o v i s i o n s  o f  th e  A d m in i s t r a t i v e  P ro c ed u r e  A c t,  review 13 Iim- 
i t e d  t o  th e  r e c o r d .

N o r th  D ak o ta

T a x p a y e r s  h a v e  a r i g h t  t o  a h e a r in g  b e f o r e  t h e  Tax Commis­
s i o n e r  f o l l o w in g  an y  d e t e r m in a t io n  o f  a d d i t i o n a l  l i a b i l i t y  made by 
t h e  C om m is s io n e r . A t a x p a y e r  may a l s o  a p p ly  f o r  a r e v i s i o n  o f  a ta x  

a t  any t im e  w i t h in  t h r e e  y e a r s  a f t e r  t h e  r e t u r n  was f i l e d .  The Tax 

C om m iss io n er  m u st h o ld  a h e a r in g  i f  h e  d e t e r m in e s  t h a t  th e  t a x  i s  
i n c o r r e c t  o r  e x c e s s i v e .  He i s  a u t h o r i z e d  t o  r e s e t t l e  th e  t a x .

The t a x p a y e r  may a p p e a l  any f i n a l  a g e n c y  a c t i o n  a c c o r d in g  t o  
t h e  p r o v i s i o n s  o f  t h e  A d m in i s t r a t i v e  A g e n c ie s  P r a c t i c e  A c t .  The 

t a x p a y e r  h a s 30 d a y s  from  th e  r e c e i p t  o f  n o t . c e  o f  t h e  a c t i o n  to  
a p p e a l  t o  D i s t r i c t  C o u r t .  The C ou r t w i l l  h e a r  t h e  a p p e a l  and r e ­
v iew  th e  e v id e n c e  in  t h e  r e c o rd ."*5

Ohio

The O h io  B oard  o f  Tax A p p e a ls  h e a r s  a p p e a l s  from  th e  C oun ty  

Board  o f  R e v i s i o n  ( p r o p e r ty  t a x ) , th e  Tax C om m iss io n , and t h e  Com­
m i s s i o n e r  o f  T ax E q u a l i z a t i o n .  The B oard  i s  com posed  o f  t h r e e  mem­
b e r s  a p p o in t e d  by th e  .G o v e rn o r . The B oard  o f  A p p e a ls  o b t a i n s  a 
t r a n s c r i p t  o f  t h e  p r o c e e d in g s  b e f o r e  t h e  T ax C om m iss io n er  o r  th e  

C om m iss io n er  o f  Tax E q u a l i z a t i o n .  A t a x p a y e r  m u st f i l e  a p e t i t i o n  

w ith  th e  Tax C om m is s io n e r  w i t h in  30 d a y s  a f t e r  s e r v i c e  o f  th e  n o ­
t i c e  o f  a s s e s s m e n t .  F o l lo w in g  a h e a r in g ,  t h e  t a x  b ecom es du e  and  
p a y a b le  w i t h in  t h r e e  d a y s .  The ta x p a y e r  h a s  30 d a y s  a f t e r  th e  Tax 

C o m m is s io n e r 's  d e c i s i o n  t o  a p p e a l  t o  t h e  B oa rd .

88 -



The B oard  may o r d e r  th e  a p p e a l t o  be l im i t e d  t o  th e  r e c o rd ,
b u t  upon th e  a p p l i c a t i o n  o f  a p a r ty ,  th e  Board can  o r d e r  th e  i n t r o ­
d u c t i o n  o f  a d d i t i o n a l  e v id e n c e .

The t a x p a y e r  may a p p e a l  t o  th e  Suprem e C ou r t o r  t o  th e  C ou rt
o f  A p p e a ls  f o r  t h e  c o u n ty  in  w h ich  th e  p r o p e r t y  i s  l o c a t e d  o r
w h ic h  h e  l i v e s .  The a p p e a l  m u st b e ta k en  w i t h in  30 d a y s  o f  
B o a r d 's  d e c i s i o n .  I f  upon th e  r e c o r d  th e  C ou r t f i n d s  t h a t  th e  d e ­
c i s i o n  o f  t h e  B oard  w as la w f u l  and r e a s o n a b le ,  i t  m u st a f f i r m  th e  
d e c i s i o n . 36

Oklahom a

A t a x p a y e r  may p r o t e s t  an a d d i t i o n a l  a s s e s s m e n t  w i t h in  30 d a y s  

a f t e r  t h e  n o t i c e  i s  m a i l e d .  I f  th e  t a x p a y e r  r e q u e s t s  a h e a r in g ,  

t h e  C om m iss io n  m u s t  g r a n t  t h e  h e a r in g  and a d v i s e  t h e  t a x p a y e r  o f  
t h e  d a t e .  The t a x p a y e r  may a p p e a l  an y  o r d e r  c :  t h e  C om m iss ion  d i ­
r e c t l y  t o  t h e  Suprem e C ou r t o f  Oklahom a by f i l i n g  a w r i t t e n  n o t i c e  

w ith  t h e  Tax C om m iss io n  o f  h i s  i n t e n t i o n  t o  a p p e a l  w i t h i n  t e n  d a y s  
o f  t h e  o r d e r .  W ith in  30 d a y s  from  th e  C o m m is s io n 's  o r d e r ,  th e  t a x ­

p a y e r  m u st f  i l e  a  p e t i t i o n  w ith  th e  C le r k  o f  t h e  Suprem e C o u r t . 
Paym en t o f  t h e  t a x  i s  a  j u r i s d i c t i o n a l  p r e r e q u i s i t e .  I n  l i e u  o f  

p a ym en t, a t a x p a y e r  may f i l e  a bond w i t h  t h e  C om m iss io n  i n  d o u b le  
t h e  am oun t o f  t h e  t a x .

The t a x p a y e r  h a s  t h e  o p t i o n  o f  p a y in g  th e  t a x  and  s u in g  f o r  a 
r e fu n d ,  w i t h i n  t h e  sam e 30-day l i m i t a t i o n s  p e r i o d .  T h is  j u d i c i a l  
rem edy  i s  a v a i l a b l e  w i t h o u t  e x h a u s t in g  any a d m in i s t r a t i v e  r em ed ie s ,  
p r o v id e d  t h a t  t h e  t a x e s  a r e  an u n la w fu l  b u rd en  on  i n t e r s t a t e  com­
m e r c e ,  o r  t h a t  t h e i r  c o l l e c t i o n  v i o l a t e s  a c o n g r e s s i o n a l  a c t  o r  a
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p r o v i s i o n  o f  th e  f e d e r a l  c o n s t i t u t i o n ,  o r  t h a t  j u r i s d i c t i o n  i s  
v e s t e d  i n  t h e  f e d e r a l  c o u r t s . 37

O regon

The O regon  Tax C ou r t i s  a c o u r t  o f  r e c o r d  and o f  g e n e r a l  j u r ­
i s d i c t i o n .  The C ou r t h a s  j u d i c i a l  a u t h o r i t y  t o  h ea r  and d e c id e  a l l  
q u e s t i o n s  a r i s i n g  under th e  ta x  la w s .  A l l  p r o c e e d in g s  b e f o r e  th e  
C ou rt a r e  o r i g i n a l  p r o c e e d in g s ,  t r i e d  d e  n o vo  w i t h o u t  a j u r y .

In  th e  c a s e  o f  p r o c e e d in g s  t o  s e t  a s i d e  an o r d e r  o f  th e  De­
p a r tm en t o f  R ev en u e ,  t h e  i s s u e s  o f  f a c t  and law  a r e  r e s t r i c t e d  t o  
t h o s e  r a i s e d  by th e  p a r t i e s  b e f o r e  th e  D ep a r tm en t . The C ou r t p r o ­
m u lg a t e s  r u l e s  o f  p r a c t i c e  and  p r o c e d u r e  f o r  t h e  c o n d u c t  o f  p r o ­
c e e d i n g s ,  e x c e p t  w i t h  r e s p e c t  t o  th e  s m a l l  c l a im s  d i v i s o n ,  w h ic h  

c o n fo rm s t o  t h e  r u l e s  o f  e q u i t y  p r a c t i c e  and p r o c e d u r e  in  t h e  
S t a t e .

A ju d g e  o f  t h e  Tax C ou r t i s  e l e c t e d  f o r  a  terra o f  s i x  y e a r s .  A 

ju d g e  m u st b e an a t t o r n e y  who h a s  p r a c t i c e d  f o r  a t  l e a s t  t h r e e  
y e a r s  p r e c e d in g  h i s  e l e c t i o n .

A t a x p a y e r  may p u r su e  an a p p e a l  in  th e  S m a ll C la im s  D i v i s i o n  

o f  t h e  Tax C o u r t .  H e a r in g s  a r e  in f o r m a l  and ju d gm en ts  c a n n o t  b e  
a p p e a l e d .

A p p e a ls  t o  th e  Tax C ou r t m u st be f i l e d  w i t h i n  60 d a y s  a f t e r  a 
c o p y  o f  t h e  D e p a r t a le n t ' s  o r d e r  h a s  b e en  s e r v e d ' o n  t h e  a p p e l l a n t .  
The a p p e a l  may in c lu d e  i s s u e s  o f  law  w h ich  c a n n o t  b e  r a i s e d  b e f o r e  

t h e  D ep a r tm en t . I f  t h e  D ep a r tm en t f a i l s  t o  r e sp o n d  t o  th e  a p p e a l  
w i t h i n  12 m on th s, t h e  a p p e a l  i s  c o n s id e r e d  d e n i e d  and a  t a x p a y e r  

c a n  b r in g  s u i t  i n  t h e  Tax C o u r t .  The Tax C ou r t may, a s  a  c o n d i t i o n
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o f  s t a y i n g  c o l l e c t i o n  o f  th e  t a x ,  r e q u ir e  th e  p o s t i n g  o f  a bond  
s u f f i c i e n t  t o  g u a r a n t e e  th e  paym en t o f  th e  t a x . 38

P e n n s y lv a n ia

The B oard  o f  F in a n c e  and R evenu e h e a r s  a p p e a l s  from  th e  De­
p a r tm en t  o f  R ev en u e . A t a x p a y e r  may f i r s t  f i l e  a p e t i t i o n  f o r  r e ­
v ie w  w i th  t h e  D ep a r tm en t w i t h in  90 d a y s  o f  any a s s e s s m e n t .  The De­
p a r tm en t  m u st d i s p o s e  o f  th e  p e t i t i o n  w i t h i n  s i x  m o n th s . The 

t a x p a y e r  h a s  90 d a y s  from  th e  d a t e  on  w h ich  t h e  D ep a r tm en t o f  

R ev enu e  m a i l s  i t s  d e c i s i o n  in  w h ich  t o  r e q u e s t  r e v ie w  by th e  B o a rd . 
The B o a r d 's  members a r e  t h e  S t a t e  T r e a s u r e r ,  t h e  A t t o r n e y  /'->nera l, 
t h e  S e c r e t a r y  o f  t h e  C om m onwealth, th e  A u d i to r  G e n e r a l,  and  t h e  
S e c r e t a r y  o f  R ev en u e . The B oard  m u st a c t  on  a l l  a p p e a l s  w i t h in  s i x  
m o n th s .

The B oard  d e s i g n a t e s  m on th ly  m e e t in g  d a t a s  f o r  h e a r in g  o r a l  
a r g u m en ts ,  b u t  a ta x p a y e r  may e l e c t  t o  h a v e  h i s  c a s e  d e c id e d  on  t h e  

r e c o r d .  The o r a l  p r e s e n t a t i o n  i s  r e l a t i v e l y  in f o r m a l .  E i t h e r  im­
m e d i a t e l y  f o l l o w i n g  o r a l  a rgum en t o r  w i t h i n  a  few  d a y s ,  t h e  B oard  

d i s c u s s e s  t h e  c a s e  and v o t e s .  D e c i s i o n s  a r e  m a i le d  s h o r t l y  
t h e r e a f t e r .

The t a x p a y e r  may a p p e a l  from  th e  B o a r d 's  d e c i s i o n  w i t h i n  30 

d a y s  t o  t h e  Commonwealth C o u r t .  The h e a r in g  i s  d e  n o v o , e x c e p t  
t h a t  t h e  t a x p a y e r  may o n ly  r a i s e  t h o s e  q u e s t i o n s  a r g u e d  b e l o w .39

Rhode I s l a n d

A t a x p a y e r  may p e t i t i o n  t h e  Tax A d m in i s t r a t o r  f o r  a  r e d e t e r ­
m in a t io n  o f  a  d e f i c i e n c y  a s s e s s m e n t  w i t h i n  90 d a y s  o f  t h e  m a i l i n g  
o f  su c h  n o t i c e .  The p e t i t i o n  may a l s o  a s s e r t  a  c l a im  f o r  r e fu n d .



No p e t i t i o n  may be d e n ie d  w i th o u t  an o p p o r t u n i t y  f o r  th e  ta x p a y e r  
t o  p r e s e n t  h i s  c a s e  d u r in g  a h e a r in g .  The t a x p a y e r  may a p p e a l the 

Tax A d m in i s t r a t o r ' s  d e c i s i o n  t o  th e  S i x t h  D i v i s i o n  o f  th e  Division 

C o u r t . The C ou r t i s  a u t h o r iz e d  t o  d e t e r m in e  th e  c o r r e c t  am ount o f  

t h e  l i a b i l i t y .  U n le s s  th e  t a x p a y e r  f i l e s  a bond w ith  th e  Tax Ad­
m in i s t r a t o r ,  a p e n d in g  r e v ie w  in  c o u r t  w i l l  n o t  s t a y  c o l l e c t i o n  o f  
t h e  t a x . 4®

S o u th  C a r o l in a

A ta x p a y e r  may a p p ly  t o  t h e  Tax C om m iss ion  f o r  r e v i s i o n  o f  an 
a s s e s s e d  t a x  a t  any t im e  w i t h in  on e  y e a r  from  th e  f i l i n g  o f  th e  r e ­
t u r n  o r  from  th e  d a t e  o f  t h e  n o t i c e  o f  t h e  a s s e s s m e n t .  The Commis­
s i o n  i s  a u t h o r i z e d  t o  h o ld  a h e a r in g  and r e d e t e r m in e  an i n c o r r e c t l y  

a s s e s s e d  t a x .  An a g g r ie v e d  t a x p a y e r  may p ay  t h e  t a x  under w r i t t e n  
p r o t e s t  and b r in g  an a c t i o n  w i t h in  30 d a y s  f o r  a r e f u n d .41

S o u th  D ak o ta

A ta x p a y e r  w is h in g  t o  c h a l l e n g e  th e  a s s e s s m e n t  o f  a t a x  m u st 
p ay  th e  t a x  und er w r i t t e n  p r o t e s t .  W ith in  30 d a y s  a f t e r  p aym en t 
and th e  f i l i n g  o f  a n o t i c e  o f  p r o t e s t ,  t h e  ta x p a y e r  m u st s e r v e  a 

p e t i t i o n  on  th e  S e c r e t a r y  o f  R ev e n u e . The p e t i t i o n  m u st b e v e r i ­
f i e d  and s t a t e  t h e  l e g a l  and f a c t u a l  r e a s o n s  f o r  th e  t a x p a y e r ' s  

c l a im .  Upon r e c e i p t  o f  t h e  p e t i t i o n ,  t h e  a g e n c y  p r o c e e d s  und er t h e  

" c o n t e s t e d  c a s e  p r o v i s i o n s "  o f  t h e  S o u th  D ak o ta  A d m in i s t r a t i v e  P ro ­
c e d u r e s  A c t .  A t a x p a y e r  i s  e n t i t l e d  t o  j u d i c i a l  r e v ie w  i f  f i l e d  

w i t h in  30 d a y s  o f  th e  d e c i s i o n .  R ev iew  i s  c o n d u c t e d  by t h e  c o u r t s  

w it h o u t  a j u r y  and  i s  c o n f i n e d  t o  t h e  r e c o r d .4



T e n n e s s e e

The D ep a r tm en t o f  R evenu e p r o v id e s  an o p p o r t u n i t y  f o r  a hear­

in g  a t  th e  t a x p a y e r ' s  r e q u e s t  i f  made w i t h in  tan days of zhe de­

p a r tm e n t ' s  d i s p u t e d  a c t i o n .  The C om m iss io n e r  o f  R evenue may per­

s o n a l l y  h o ld  s u c h  h e a r in g s  o r  d e s i g n a t e  a h e a r in g  o f f i c e r .  The 
C om m is s io n e r  may u t i l i z e  p r e h e a r in g  c o n f e r e n c e s  t o  s im p l i f y  i s s u e s .  
An in f o r m a l  d i s p o s i t i o n  may a l s o  b e made o f  an y  c o n t e s t e d  a c t i o n .

I f  a f o r m a l h e a r in g  i s  h e ld ,  t h e  h e a r in g  o f f i c e r  s u b m it s  h i s  
f a c t - f i n d i n g s  and c o n c l u s i o n s  o f  law  t o  t h e  C om m iss io n e r  w i t h in  a 

r e a s o n a b l e  t im e  a f t e r  th e  c o n c l u s i o n  o f  t h e  h e a r i n g .  I f  th e  Com­
m i s s i o n e r  c o n c u r s ,  h e  i s s u e s  t h e  sam e f i n d i n g s .  H ow ever, h e  may 

upon  r e v ie w  o f  t h e  r e c o r d  make s u c h  c o n c l u s i o n s  a s  th e  r e c o r d  
j u s t i f i e s .

A t a x p a y e r  i s  r e q u ir e d  t o  p ay  t h e  t a x  u n d er  p r o t e s t  in  o r d e r  

t o  p u r s u e  an  a p p e a l  t o  c o u r t s .  The t a x p a y e r  m a y  a t  an y  t im e  w i t h in  

s i x  m on th s a f t e r  p aym en t s u e  f o r  a r e f u n d .  S u i t  i s  b r o u g h t  a g a i n s t  
t h e  c o l l e c t i o n  o f f i c e r . 43

T e x a s

The S t a t e  C o m p tr o l le r  a d m in i s t e r s  t h e  v a r i o u s  S t a t e  t a x e s  and 

m akes a s s e s s m e n t s .  A p e r s o n  may c o n t e s t  an  a s s e s s m e n t  by  f i l i n g  a 

p e t i t i o n  f o r  r e d e t e r m in a t i o n  w i th  t h e  C o m p t r o l le r  w i t h in  30 d a y s  o f  
t h e  d a t e  o f  t h e  n o t i c e  o f  t h e  a s s e s s m e n t .  T a x p a y e r s  a r e  e n t i t l e d  

t o  a h e a r in g  a t  t h e i r  r e q u e s t .  An o r d e r  o f  th e  C o m p tr o l le r  b ecom es  
f i n a l  15 d a y s  a f t e r  s e r v i c e  on  t h e  t a x p a y e r .  A t a x p a y e r  may a l s o
o b t a i n  a h e a r in g  on  a r e fu n d  c la im . '

F u r th e r  r e v ie w  r e q u i r e s  p aym en t o f  t h e  t a x  u n d er  p r o t e s t .  The
p r o t e s t  m u st b e  i n  w r i t i n g  and s t a t e  t h e  r e a s o n  f o r  r e c o v e r in g



p a ym en t. The ta x p a y e r  h a s 90 d a y s  a f t e r  th e  d a t e  o f  th e  p r o t e s t  
paym en t t o  b r in g  s u i t .  The t r i a l  i s  d e  n o v o .44

U tah

The U tah  Tax C om m ission  a s s e s s e s  t a x e s  and h e a r s  a p p e a ls  from  
i t s  d e t e r m in a t i o n s .  A ta x p a y e r  h a s  90 d a y s  from  th e  d a t e  o f  th e  
n o t i c e  t o  f i l e  a p e t i t i o n  f o r  r e d e t e r m in a t i o n .  The p e t i t i o n  m ust 
s p e c i f y  e a c h  e r r o r  a l l e g e d  t o  h a v e  b e e n  c om m it te d  by th e  Tax Com­
m i s s i o n ,  t o g e t h e r  w ith  a s t a t e m e n t  o f  f a c t s  upon w h ic h  th e  ta x p a y e r  
r e l i e s .  A h e a r in g  i s  h e ld  a t  th e  t a x p a y e r ' s  r e q u e s t .  The a c t i o n  o f  
t h e  Tax C om m iss ion  on th e  p e t i t i o n  b ecom es f i n a l  30 d a y s  a f t e r  th e  

d a t e  o f  m a i l i n g  o f  th e  n o t i c e .  B e f o r e  a p p e a l in g  t o  th e  Tax D i v i ­
s i o n  o f  t h e  D i s t r i c t  C o u r t,  t h e  c o n t e s t e d  t a x e s  m u st be d e p o s i t e d  
w ith  t h e  Tax C om m iss io n .

The Tax C ou r t A c t o f  1977 c r e a t e d  a Tax D i v i s i o n  in  e a ch  o f  th e  

D i s t r i c t  C o u r t s ,  w i t h  j u r i s d i c t i o n  o v e r  a l l  p e t i t i o n s  f o r  r e v ie w  o f  

Tax C om m iss io n  d e c i s i o n s  r e n d e r ed  a f t e r  a  fo rm a l h e a r in g .  W ith in  

30 d a y s  a f t e r  n o t i c e  o f  an y  d e c i s i o n  b y  t h e  S t a t e  Tax C om m iss ion , a 
t a x p a y e r  may f i l e  a p e t i t i o n  f o r  r e v ie w  in  t h e  Tax D i v i s i o n  o f  th e  

D i s t r i c t  C o u r t l o c a t e d  i n  t h e  c o u n ty  o f  t h e  t a x p a y e r ' s  r e s i d e n c e .  
As an  a l t e r n a t i v e ,  a  t a x p a y e r  may e l e c t  t o  w a iv e  r e v ie w  and t r i a l  
d e  n o v o  i n  t h e  d i s t r i c t  c o u r t  and s e e k  r e v ie w  by  t h e  U tah  Suprem e 
C ou r t  upon w r i t  o f  c e r t i o r a r i .

P r o c e e d in g s  in  th e  D i s t r i c t  C o u r t  a r e  in d e p e n d e n t  p r o c e e d in g s  
w it h o u t  a j u r y  by a t r i a l  d e  n o v o . The i s s u e s  o f  f a c t  and law  a r e  

r e s t r i c t e d  t o  t h o s e  r a i s e d  by th e  p a r t i e s  i n  t h e  h e a r in g  b e f o r e  t h e  
C om m is s io n . The s o l e  rem edy f o r  r e v ie w  o f  a  d e c i s i o n  o f  th e  t a x  
d i v i s i o n  o f  t h e  D i s t r i c t  C ou r t i s  a p p e a l  t o  t h e  Suprem e C o u r t .45



V erm on t

A t a x p a y e r  may p e t i t i o n  th e  C om m iss io n e r  o f  T a x e s  w i t h in  30 

d a y s  a f t e r  r e c e i p t  o f  a d e f i c i e n c y  a s s e s s m e n t .  The C om m iss io n sc  

s h a l l  g r a n t  a  h e a r in g  and n o t i f y  th e  ta x p a y e r  in  w r i t in g  o f  h i s  d e ­
t e r m in a t i o n .  The C om m iss io n e r  c o n d u c t s  th e  h e a r in g  a c c o r d in g  t o  
t h e  p r o v i s i o n s  o n - a d m in i s t r a t i v e  p r o c e d u r e  in  c o n t e s t e d  c a s e s .

The t a x p a y e r  h a s  30 d a y s  from  th e  C o m m is s io n e r 's  d e t e r m in a t io n  
t o  f i l e  an  a p p e a l  i n  W a sh in g to n  S u p e r io r  C ou r t o r  th e  s u p e r io r  
c o u r t  o f  t h e  c o u n ty  i n  w h ic h  t h e  ta x p a y e r  r e s i d e s  o r  h a s  b u s in e s s .  
J u d i c i a l  r e v ie w  o f  a d m in i s t r a t i v e  p r o c e e d in g s  a r e  c o n f in e d  t o  th e  
r e c o r d .46

V i r g i n i a

A t a x p a y e r  may p u r s u e  an a p p e a l  from  an a s s e s s m e n t  by a p p ly in g  

f o r  r e l i e f  t o  t h e  S t a t e  Tax C om m iss io n e r  w i t h . n  90 d a y s  from  th e  

d a t e  su c h  a s s e s s m e n t  w as m a i l e d .  A s s o o n  a s  p o s s i b l e  a f t e r  th e  f i l ­

in g  o f  t h e  p e t i t i o n ,  t h e  C om m iss ion  s e t s  a d a t e  f o r  t h e  h e a r in g .  
The C om m is s io n  s i t s  in  i t s  c a p a c i t y  a s  a c o u r t  and c o n s i d e r s  a l l  
m a t t e r s  o f  law  and  f a c t .  P e t i t i o n s  f o r  r e fu n d  o f  an y  f e e  o r  a s ­
s e s s e d  t a x  m u st b e  f i l e d  w i t h i n  o n e  y e a r  o f  th e  p aym en t o f  su c h  f e e  

o r  t a x .  A t a x p a y e r  a g g r i e v e d  by  th e  a c t i o n  o f  t h e  C om m iss io n  may 

p r e s e n t  a  p e t i t i o n  t o  t h e  Suprem e C ou r t o r  A p p e a ls  f o r  a  w r i t  o f  
e r r o r  and  s u p e r s e d e a s .

Any p e r s o n  a s s e s s e d  w i th  an y  t a x  a d m in i s t e r e d  by t h e  D ep a r t ­
m en t o f  T a x a t io n  may, w i t h i n  t h r e e  y e a r s  from  t h e  d a t e  o f  su c h  a s

s e s s m e n t ,  a p p ly  t o  a  C i r c u i t  C o u r t  f o r  r e l i e f .  The t a x  m u st b e p a id
47b e f o r e  j u d i c i a l  r e v ie w  i s  g r a n t e d .



W ash in g to n

The B oard  o f  Tax A p p e a ls  h e a r s  a p p e a l s  from decisions o£ the 

C oun ty  B oard  o f  E q u a l i z a t i o n  a s  w e l l  a s  from th e  Director c£ Re­

v e n u e . The t h r e e  members a r e  a p p o in te d  by th e  G o v e rn o r . A person 

may a p p e a l  a n o t i c e  o f  a d e n i a l  o f  a p e t i t i o n  or a n o t i c e  o f  d e t e r ­
m in a t io n  w i t h in  30 d a y s  from  th e  d a t e  o f  th e  d e c i s i o n .  A p a r ty  h a s  
t h e  o p t i o n  o f  a fo rm a l o r  in fo r m a l h e a r in g .  The p e t i t i o n  to  th e  

Board  m u st s t a t e  i f  th e  ta x p a y e r  in t e n d s  t o  h o ld  th e  h e a r in g  p u r ­
s u a n t  t o  t h e  A d m in i s t r a t i v e  P r o c ed u r e  A c t .

A t a x p a y e r  may o b t a in  a d e  n ovo  j u d i c i a l  r e v ie w  o f  th e  B o a r d 's  

d e c i s i o n  o n ly  i f  t h e  d e c i s i o n  was r e n d e r ed  p u r s u a n t  t o  an in f o r m a l  
h e a r i n g .  I f  t h e  t a x p a y e r  had a fo rm a l h e a r in g ,  t h e  p r o v i s i o n s  o f  
T i t l e  34 on  A d m in i s t r a t i v e  Law a p p ly  t o  th e  a p p e a l  p r o c e s s .  R ev iew  

i s  c o n f i n e d  t o  t h e  r e c o r d .  P u r su a n t t o  T i t l e  34, t h e  p e t i t i o n  m u st 
b e  s e r v e d  and t h e  t a x  m u st be p a id  w i t h in  30 d a y s  o f  th e  f i n a l  d e c i ­
s i o n  o f  t h e  a g e n c y .

A t a x p a y e r  h a s  th e  o p t i o n  o f  s u in g  f o r  a r e f u n d .  W ith in  t e n  
d a y s  a f t e r  f i l i n g  a n o t i c e  o f  a p p e a l ,  th e  ta x p a y e r  m u st f i l e  a s u r ­
e t y  bond p a y a b le  t o  th e  S t a t e  f o r  $200. The t r i a l  i n  t h e  S u p e r io r  

C ou r t i s  d e  n o v o . The t a x p a y e r  n e ed  n o t  p r o t e s t  a g a i n s t  p aym en t o f  

an y  t a x  o r  p e t i t i o n  t h e  D i r e c t o r  fo r  a h e a r in g  i n  o r d e r  t o  a p p e a l  t o  

S u p e r io r  C o u r t .  T h is  j u d i c i a l  r e v ie w ,  h ow ev er ,  d o e s  n o t  a p p ly  t o  

a n y  t a x  t h a t  h a s  b e e n  th e  s u b j e c t  o f  an a p p e a l  t o  t h e  B oard  o f  Tax 

A p p e a ls  f o r  w h ic h  a fo r m a l h e a r in g  was e l e c t e d .  No r e fu n d  may b e  

made by th e  D ep a r tm en t f o r  t a x e s  p a id  more th a n  fo u r  y e a r s  p r i o r  t o  

t h e  b e g in n in g  o f  t h e  c a le n d a r  y e a r  i n  w h ich  t h e  r e fu n d  a p p l i c a t i o n  

i s  m a d e .48



W est V i r g i n i a

A t a x p a y e r  h a s  60 d a y s  a f t e r  th e  s e r v i c e  o f  a n o t i c e  of a s ­

s e s sm e n t  t o  f i l e  a p e t i t i o n  f o r  r e v ie w  w ith  th e  Tax Commissioner. 

I f  a  t a x p a y e r  i s  n o t  s a t i s f i e d  w it h  th e  Tax C o m m is s io n e r 's  d e t e r ­
m in a t io n  o f  a  r e fu n d  c la im ,  o r  i f  t h e  Tax C om m iss io n e r  h a s  n o t  d e ­
te rm in e d  th e  c l a im  w i t h in  90 d a y s  o f  i t s  f i l i n g ,  th e  ta x p a y e r  may 

f i l e  a p e t i t i o n  s t a t i n g  an y  o b j e c t i o n s .  The p e t i t i o n  m u st b e  f i l e d  
w i t h i n  60 d a y s  a f t e r  th e  ta x p a y e r  i s  s e r v e d  w ith  n o t i c e  o f  d e n i a l  
o f  t h e  c l a im .  The t a x p a y e r  i s  e n t i t l e d  t o  a h e a r in g  on  t h e  p e t i t i o n  

c o n t e s t i n g  an  a s s e s sm e n t  o r  th e  d e n i a l  o f  a r e fu n d  c l a im .  The 

h e a r in g  m u st b e  h e ld  w i t h in  90 d a y s  from  th e  d a t e  o f  f i l i n g  o f  t h e  
p e t i t i o n .

The h e a r in g  i s  in f o r m a l .  I t  i s  c o n d u c t e d  b y  t h e  Tax Comm is­
s i o n e r  o r  a h e a r in g  e x am in e r  d e s i g n a t e d  by t h e  C o m m is s io n e r . The 

t a x p a y e r  h a s  th e  b u rd en  o f  p r o v in g  t h a t  t h e  a s s e s s m e n t  i s  
i n c o r r e c t .

The t a x p a y e r  may a p p e a l  th e  C o m m is s io n e r 's  d e c i s i o n  t o  th e  
C i r c u i t  C o u r t  w i t h i n  60 d a y s  o f  su c h  d e c i s i o n .  The t a x p a y e r  m u st 
f i l e  a c a s h  bond o r  a c o r p o r a t e  s u r e t y  bond w i t h  t h e  C le r k  o f  th e  
C i r c u i t  C o u r t .  The C ou r t d e t e r m in e s  anew  a l l  q u e s t i o n s  s u b m it t e d  
t o  i t . 49

W is c o n s in

The Tax A p p e a ls  C om m iss io n  i s  t h e  in d e p e n d e n t  a g e n c y  e s t a b ­
l i s h e d  t o  h e a r  t a x  a p p e a l s .  The C om m iss io n  i s  t h e  f i n a l  a u t h o r i t y  

f o r  t h e  d e t e r m in a t i o n  o f  a l l  q u e s t i o n s  o f  law  and  f a c t  a r i s i n g  

un d er  t h e  t a x  l a w s .  The C om m iss io n  i s  com posed  o f  t h r e e  m em bers 
who a r e  a p p o in t e d  by th e  G o v e rn o r .
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A ta x p a y e r  m ust a p p e a l d e t e r m in a t io n s  o f  th e  S t a t e  Board o f  
A s s e s s o r s  w i t h in  IS  d a y s ;  a p p e a l s  from  a l l  o t h e r  d e c i s i o n s  m ust oe 

made w i t h in  60 d a y s .  No ta x p a y e r  may h a v e  a m a t te r  r e v ie w e d  by tr.e 

C ou r t u n l e s s  th e  ta x p a y e r  had a h e a r in g  b e f o r e  th e  C om m iss io n . The 

a p p e a l  t o  t h e  C i r c u i t  C ou r t m u st be f i l e d  w i t h in  30 d a y s . 50

Wyoming

The t h r e e  members o f  th e  S t a t e  Tax C om m iss ion  s e r v e  a s  th e  e x ­
e c u t i v e  and a d m in i s t r a t i v e  h e a d s  o f  th e  D ep a r tm en t o f  R evenu e and 
T a x a t io n  and a l s o  a s  th e  S t a t e  B oard  o f  E q u a l i z a t i o n .  The S t a t e  

Board  o f  E q u a l i z a t i o n  h e a r s  a p p e a l s  from  c o u n ty  b o a r d s  o f  e q u a l i z a ­
t i o n  , r e v ie w s  S t a t e  e x c i s e  t a x  c a s e s ,  and r e v ie w s  i t s  own a s s e s s ­
m en ts  o f  p r o p e r t y  and t a x  d e t e r m in a t i o n s .  The t h r e e  m em bers o f  t h e  
C om m iss ion  a r e  a p p o in t e d  by th e  G ov e rn o r , w i t h  S e n a t e  c o n f i r m a t io n ,  

t o  s i x  y e a r  te r r a s .
The C om m iss ion  may n o t  com prom ise  o r  r e d u c e  th e  t a x  l i a b i l i t y  

o f  any p e r s o n  ow in g  a t a x .  The C om m iss ion  i s  r e q u ir e d  t o  a s s e s s  and  

l e v y  th e  f u l l  am oun t. An a g g r ie v e d  t a x p a y e r  may a p p e a l  a d e c i s i o n  

p u r su a n t  t o  t h e  Wyoming A d m in i s t r a t i v e  P r o c e d u r e  A c t .  A p p e a l i s  t o  
a c o u n ty  d i s t r i c t  c o u r t ,  w here  a t r i a l  d e  n o v o  i s  a v a i l a b l e . 51
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INDEPENDENCE OF TAX ADJUDICATION IN THE 
CONTEXT OF ADMINISTRATIVE ADJUDICATION GENERALLY

T h is  R ep o r t s u g g e s t s  t h a t  a p r im a ry  d e f e c t  in  th e  e x i s t i n g  
s y s t em  o f  t a x  a p p e a l s  i s  t h e  f a i l u r e  t o  p r o v id e  a d e c is io n m a k in g  
a g e n c y  t h a t  i s  e n t i r e l y  in d e p e n d e n t  o f  th e  f u n c t i o n s  o f  ta x  c o l l e c ­
t i o n  and a d m in i s t r a t i o n .  A t th e  l e a s t ,  t h e  e x i s t i n g  s t r u c t u r e  
c r e a t e s  a p e r c e p t i o n  t h a t  th e  p r o c e s s  f o r  d e t e r m in in g  th e  r e l e v a n t  
f a c t s  and law  c r e a t e s  a r i s k  o f  b i a s .  The P r e s i d e n t  o f  th e  Tax 

C o m m is s io n 's  o t h e r  r o l e  a s  e x e c u t i v e  o f f i c e r  o f  th e  D ep ar tm en t  
m eans t h a t  he i s  c a l l e d  upon t o  ju d g e  t h e  v e r y  a c t s  f o r  w h ich  he i s  
r e s p o n s i b l e .  H is  r o l e  a s  t h e  p r o m u lg a to r  o f  r e g u l a t i o n s  c a r r i e s  

th e  r i s k  t h a t  h e  w i l l  b r in g  t h e  p o l i c y  c o n s i d e r a t i o n s  t h a t  p r o p e r l y  
c o n c e r n  h im  a s  " l e g i s l a t o r "  t o  t h e  t a s k s  dem anded o f  him  a s  a 

" j u d g e . "  For t h e s e  r e a s o n s ,  o n e  o f  t h e  o p t i o n s  f a c in g  t h e  S t a t e  i s  

t o  s t r u c t u r e  t h e  a p p e a l s  p r o c e s s  s o  t h a t  i t  i s  e n t i r e l y  d iv o r c e d  
from  th e  o t h e r  f u n c t i o n s  o f  t h e  D ep a r tm en t .

The c o m b in a t io n  o f  a d j u d i c a t o r y ,  e x e c u t i v e ,  and l e g i s l a t i v e  

f u n c t i o n s  e x h i b i t e d  by  t h e  S t a t e  Tax C om m iss io n  i s  t y p i c a l  o f  t h e  

p a t t e r n  e x i s t i n g  in  o t h e r  a d m in i s t r a t i v e  a g e n c i e s  in  New York and  

in  o t h e r  A m er ica n  j u r i s d i c t i o n s .  In  l i g h t  o f  t h i s  w id e s p r e a d  p r a c ­
t i c e ,  i t  i s  n e c e s s a r y  t o  ex am in e  in  m ore d e t a i l  t h e  r e a s o n s  t h a t  
m ig h t  j u s t i f y  o r  f a i l  t o  j u s t i f y  t h i s  p a t t e r n  w i t h  r e s p e c t  t o  t a x  

a p p e a l s .
I n  b r i e f ,  t h e  a rg um en t t h a t  i s  p u t  fo rw a rd  p r o c e e d s  a s  f o l ­

lo w s .  I n d e p e n d e n t  a d j u d i c a t i o n  p r o v id e s  fc&u ?,orm f o r  d e c id i n g  

l e g a l  c o n t r o v e r s i e s  in  ou r  s y s t e m  o f  g o v e r n m en t . D e v i a t i o n s  from
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t h a t  norm r e q u ir e  s p e c i a l  j u s t i f i c a t i o n s .  Su ch  j u s t i f i c a t i o n s  have  
b e en  d e v e lo p e d  t o  d e f e n d  th e  c o m b in a t io n  o f  f u n c t i o n s  in  c e r t a i n  

t y p e s  a d m in i s t r a t i v e  a g e n c i e s ,  b u t  t h o s e  j u s t i f i c a t i o n s  a r e  w ;tr .ou t  
f o r c e  in  th e  c o n t e x t  o f  th e  d e t e r m in a t i o n  o f  t a x  a p p e a l s .  C on se ­
q u e n t l y  t h e  norm o f  in d e p e n d e n t  a d j u d i c a t i o n  o u g h t  t o  p r e v a i l .

A. The Model of Independent Adjudication

The s ta n d a r d  m echan ism  f o r  d e t e r m in in g  th e  r i g h t s  and o b l i g a ­
t i o n s  o f  i n d i v i d u a l s  in  ou r l e g a l  s y s t e m  i s  a d j u d i c a t i o n  by in d e ­
p e n d e n t  c o u r t s  o f  la w . O r d in a r i l y ,  a d j u d i c a t i o n  i s  th o u g h t  o f  a s  a 
p r o c e s s  in  w h ich  a c o u r t  d e c id e s  a c o n c r e t e  c o n t r o v e r s y  by im p ar ­
t i a l l y  a p p ly in g  p r e - e x i s t i n g  and im p e r s o n a l  r u l e s .  A c o u r t  d o e s  

n o t  a p p ly  i t s  own ju d gm en t o f  t h e  m e r i t s ,  b u t  u t i l i z e s  more g e n e r a l  
ju d g m en ts  t h a t  h a v e  a l r e a d y  b e en  made and w h ich  h a v e  b e en  em bod ied  

i n  t h e  a p p l i c a b l e  r u l e s  o f  la w . M odern s t u d e . t s  o f  j u r i s p r u d e n c e  

may f i n d  t h i s  o r th o d o x  v iew  u n r e a l i s t i c  b u t  t . '.e r e  i s  l i t t l e  d o u b t  
t h a t  i t  d e s c r i b e s  t h e  d e e p  s e a t e d  e x p e c t a t i o n s  o f  m o s t  l i t i g a n t s  
and la w y e r s  c o n c e r n in g  t h e  t a s k  o f  c o u r t s  o f  la w .

To b e  s u r e ,  i t  i s  g e n e r a l l y  r e c o g n i z e d  t h a t  t h e r e  i s  an i n ­
e v i t a b l e  l e g i s l a t i v e  and t h e r e f o r e  m in im a l ly  d i s c r e t i o n a r y  a s p e c t  
t o  a d j u d i c a t i o n  u n d er  t h e  common la w . B u t e v e n  common law  a d j u d i ­
c a t i o n  i s  o r d i n a r i l y  s e v e r e l y  c o n s t r a i n e d  by w e l l  e s t a b l i s h e d  p r e ­
c e d e n t s  and i t  i s  o n l y  t h e  e x c e p t i o n a l  and n o v e l  c a s e  in  w h ich  

j u d i c i a l  c r e a t i v i t y  p l a y s  a m a jor  r o l e .  T h u s, common law  p o l i c y ­
m ak in g  by c o u r t s  i s ,  i n  H o lm e s ' p h r a s e ,  " c o n f i n e d  from  m o la r  t o  

m o le c u la r  m o t i o n s . " 1 Su ch  a d j u d i c a t i o n ,  t h e r e f o r e ,  i s  n o t  in c o n ­
s i s t e n t  w i t h  t h e  g e n e r a l  c o n c e p t i o n  o f  t h e  r o l e  o f  c o u r t s  a s  i n ­
v o l v i n g  t h e  a p p l i c a t i o n  o f  e s t a b l i s h e d  r u l e s  and s t a n d a r d s .

n
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The w id e  s u p p o r t  fo r  t h i s  v iew  i s  p r o b a b ly  a p r o d u c t  o f  a c o n ­
v i c t i o n  t h a t  t h e  c o e r c i v e  pow er o f  l e g a l  a u t h o r i t y  o u g h t  t o  be ap ­
p l i e d  o n ly  when th e  i n d i v i d u a l s  who a r e  s u b j e c t  t o  i t  c a n  be p r e ­
sum ed t o  h a v e  a d v a n c e  w a rn in g . In  t h i s  w ay, b o th  l i b e r t y  and
s e c u r i t y  from  a r b i t r a r y  g o v e rnm en t a c t i o n  a r e  p r om o ted . The i n s i s ­
t e n c e  on  g o v e rnm en t a c t i o n  th r o u g h  a p r i o r i , g e n e r a l ,  and known 
r u l e s ,  l i e 3  a t  t h e  h e a r t  o f  ou r t r a d i t i o n a l  c o n c e p t  o f  th e  " r u l e  o f  
l a w . "

T h is  s t a n d a r d  v iew  o f  a d j u d i c a t i o n  c o n c e i v e s  o f  c o u r t s  a s  a c t ­
in g  w i t h in  o b j e c t i v e l y  d e f in e d  l i m i t s .  N o t io n s  o f  t h e  c h a r a c t e r  or  

w o r th  o f  th e  p a r t i c u l a r  l i t i g a n t s  o r  some j u d i c i a l l y  d e f in e d  id e a  

o f  t h e  g e n e r a l  w e l f a r e  o u t s i d e  o f  t h o s e  l i m i t s  a r e  im p rop er  c o n ­
s i d e r a t i o n s  f o r  a c o u r t .  The in d e p e n d e n c e  o f  t h e  j u d i c i a r y ,  by ce-^. 
d u c in g  t h e  l i k e l i h o o d  t h a t  t h e s e  f a c t o r s  w i l l  in t r u d e  i n t o  j u d i c i a l  
d e c i s io n m a k in g ,  i s  t h u s  a c r i t i c a l  e le m e n t  o f  t h e  c o n c e p t  o f  f a i r  
a d j u d i c a t i o n .

B. Distinguishing Administrative Adjudication

The c o m b in a t io n  o f  f u n c t i o n s  in  a d m in i s t r a t i v e  a g e n c i e s  i s  

c l e a r l y  in  c o n f l i c t  w i t h  th e  s ta n d a r d  m od e l o f  in d e p e n d e n t  a d j u d i ­
c a t i o n .  T h is  d e p a r tu r e  from  th e  norm h a s ,  h ow ev er , b e en  d e fe n d e d  

on  t h e  g r o u n d s  t h a t  t h e  t a s k s  c om m itted  t o  a d m in i s t r a t i v e  a g e n c i e s  
a r e  s i g n i f i c a n t l y  d i f f e r e n t  from  t h o s e  e x p e c t e d  o f  c o u r t s  o f  la w .

D e fe n d e r s  o f  t h e  c o m b in a t io n  o f  f u n c t i o n s  in  a d m in i s t r a t i v e  
a g e n c i e s  h a ve  l a r g e l y  r e l i e d  on  th e  f u n c t i o n a l  d i f f e r e n c e s  b e tw e en  

a g e n c i e s  and c o u r t s .  A c o u r t  e x i s t s  t o  a p p ly  s t a t i c ,  p r e d e t e rm in e d  
r u l e s .  In  c o n t r a s t ,  an a d m in i s t r a t i v e  a g e n c y  i s  an  a c t i o n - o r i e n t e d  

e n t i t y ,  c r e a t e d  t o  a c h i e v e  c e r t a i n  g o a l s  o f t e n  o n ly  b r o a d ly  d e f in e d
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in  s t a t u t e .  U n l ik e  a c o u r t ,  th e  a g en c y  i s  c h a rg ed  w ith  r e s h a p in g  
th e  w o r ld  t o  a c c o m p l i s h  i t s  l e g i s l a t i v e  g o a l .  T h is  m i s s i o n  r e ­
q u i r e s  t h e  a g e n c y  c o n s t a n t l y  t o  make new d e c i s i o n s  o f  p o l i c y  w i t h in  

th e  b ro ad  b o u n d a r ie s  s u g g e s t e d  by th e  g o v e r n in g  l e g i s l a t i o n .  T h e se  

p a r t i c u l a r  p o l i c y  d e c i s i o n s  a r e  p u r p o s e ly  l e f t  t o  th e  d i s c r e t i o n  o f  
th e  a g e n c y  w h ic h  i s  a ssum ed  t o  be more c a p a b l e  in  t h i s  r e g a r d  th a n  a
l e g i s l a t u r e .  In  a d d i t i o n ,  t h e s e  p o l ic y m a k in g  p ow er s  a r e  t o  be e x ­
e r c i s e d  i n  w h a te v e r  form  i s  m o st l i k e l y  t o  a d v a n c e  th e  a g e n c y ' s  

g e n e r a l  p u r p o s e .  They c a n n o t  be c o n f in e d  t o  e x e c u t i v e  d e c i s i o n s  

and l e g i s l a t i o n  b u t ,  when a p p r o p r ia t e ,  o u g h t  t o  e x t e n d  t o  th e  
a g e n c y ' s  a d j u d i c a t i o n  a s  w e l l .  C o n s e q u e n t ly ,  a d j u d i c a t i o n  s h o u ld  

be u n d er  t h e  c o n t r o l  o f  t h e  p o l i c y m a k e r s— t h a t  i s ,  t h e  a g e n c y  
h e a d s .

T h e s e  s p e c i a l  n e e d s  o f  a d m in i s t r a t i v e  a g e n c i e s ,  w h ic h  a r e  su p ­
p o s e d  t o  j u s t i f y  a d e p a r tu r e  from  t h e  s t a n d a r d  m od e l,  a r e  s om e t im e s
i l l u s t r a t e d  by an a n a lo g y  t o  th e  m anagem ent j f  a b u s in e s s  e n t e r ­
p r i s e .  C e r t a i n l y  i t  w ou ld  b e u n n a tu r a l  in  d e s i g n in g  a b u s i n e s s  o r ­
g a n i z a t i o n  t o  d i v i d e  i t  b e tw e e n  tw o e n t i r e l y  in d e p e n d e n t  d e p a r t ­
m en ts :  o n e  h a v in g  r e s p o n s i b i l i t y  f o r  s e t t i n g  b u s i n e s s  p o l i c y  and
th e  o t h e r  h a v in g  r e s p o n s i b i l i t y  f o r  t h e  a p p l i c a t i o n  o f  t h a t  p o l i c y  

i n  s p e c i f i c  i n s t a n c e s .  T h is  o r g a n i z a t i o n a l  sch em e w ou ld  c l e a r l y  b e  
an  i n e f f i c i e n t  way o f  a c h i e v in g  th e  b u s i n e s s ' s  g o a l s . 2

N o n e t h e l e s s ,  i t  i s  e x a c t l y  t h i s  " i n e f f i c i e n t "  s t r u c t u r e  t h a t  
h a s  b e en  c h o s e n  f o r  t h e  c o n d u c t  o f  m o st " p u b l i c  b u s i n e s s "  i n s o f a r  

a s  i t  d i r e c t l y  c o n t r o l s  i n d i v i d u a l  a c t i v i t y .  The d e s i r e  f o r  e f f e c ­
t i v e  g o v e r n m en t i s  s u b o r d in a t e d  t o  a g e n e r a l  d i s t r u s t  o f  g o v e r n ­
m e n ta l  p o w e r . The s a f e t y  and s e c u r i t y  o f  r e s t r i c t i n g  g o v e rn m en t by



t h e  r u l e  o f  law  i s  p r e f e r r e d  to  w h a te v e r  s o c i a l  b e n e f i t s  m igh t be 
a t t a i n e d  by im p lem e n t in g  p o l i c y  on  a c a s e - b y - c a s e  b a s e s ,  without 

w a rn in g ,  in  t h e  c o u r s e  o f  m aking g o v e r n m en ta l d e c i s i o n s  concerning 

i n d i v i d u a l  b e h a v i o r .3 N o tw i th s t a n d in g  t h e  now w e l l - e s t a b l i s h e d  e x ­
c e p t i o n  o f  a d m in i s t r a t i v e  a g e n c i e s ,  t h i s  i s  s t i l l  th e  norm in  Amer­
ic a n  g o v e r n m en t . D e p a r tu r e s  from  i t ~ s u c h  a s  t h o s o  in h e r e n t  in  th e  
New York S t a t e  Tax C om m iss io n— o u g h t  t o  b ea r  th e  b u rd en  o f  sh ow in g  
in  e a c h  c a s e  t h a t  t h e y  a r e  j u s t i f i e d .

C . P o s s i b l e  J u s t i f i c a t i o n s  f o r  t h e  
New York S t a t e  Tax A p p e a ls  S y s tem

The l i t e r a t u r e  t h a t  d e f e n d s  t h e  c o m b in a t io n  o f  f u n c t i o n s  in  

a d m in i s t r a t i v e  a g e n c i e s  s u g g e s t s  how t o  e v a lu a t e  w h e th e r  t h a t  s p e ­
c i a l  b u rd en  o f  j u s t i f i c a t i o n  h a s  b e e n  c a r r i e d .  In  g e n e r a l ,  i t  m u st  

b e  shown t h a t  t h e  m a in t e n a n c e  o f  a d j u d i c a t i o n  und er t h e  c o n t r o l  o f  

t h e  a g e n c y  h e a d s  i s  n e c e s s a r y  f o r  th e  a g e n c y  e f f e c t i v e l y  t o  d i s ­
c h a r g e  i t s  p o l ic y m a k in g  f u n c t i o n s .  In  p a r t i c u l a r ,  t h r e e  c o n d i t i o n s  

m u st b e  s a t i s f i e d .  F i r s t ,  th e  a r e a  o f  law  b e in g  a d m in i s t e r e d  m u st 
r e q u i r e  f r e q u e n t  p o l i c y  d e c i s i o n s  t h a t  c a n n o t  b e im p lem en ted  by o r ­
d in a r y  l e g i s l a t i o n .  S e c o n d ,  t h o s e  p o l i c y  d e c i s i o n s  m u st demand 

c a s e - b y - c a s e  f o r m u la t i o n  s o  t h a t  t h e y  c o u ld  n o t  b e  a d e q u a t e ly  
a d d r e s s e d  by  p r o s p e c t i v e  and g e n e r a l  r u l e s .  T h ir d ,  t h e  n e c e s s a r y  

c a s e - b y - c a s e  p o l ic y m a k in g  m u st b e u n d e r ta k e n  by t h e  sam e a g e n c y  t o  
w h ich  th e  o t h e r  a s p e c t s  o f  p o l i c y - c r e a t i o n  and im p le m e n ta t io n  h a v e  

b e en  c om m it te d  and c a n n o t  be c o m p e t e n t ly  p e r fo rm ed  by an  in d e p e n ­
d e n t  b o a rd  o r  t r i b u n a l .  O n ly  i f  t h e s e  t h r e e  c o n d i t i o n s  a r e  s a t i s ­
f i e d  c a n  a  c a s e  b e  made f o r  v e s t i n g  th e  a d j u d i c a t o r y  f u n c t i o n  i n
t h e  sam e p e r s o n s  who a r e  r e s p o n s i b l e  f o r  s u p e r v i s i n g  t h e  a f f a i r s  o f

. ..i . 0 0 r  -
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th e  a d m in i s t r a t i v e  a g e n c y .  Bu t s a t i s f y i n g  t h e s e  t h r e e  c o n d i t i o n s  
w i l l  n o t ,  by i t s e l f ,  be s u f f i c i e n t  t o  j u s t i f y  su ch  an a r r a n g em en t . 
I t  i s  a l s o  n e c e s s a r y  t o  show  t h a t  th e  n eed  fo r  c om b in in g  tr.e ad ­

j u d i c a t o r y  and s u p e r v i s o r y  f u n c t i o n s  i s  s o  a c u t e  t h a t  i t  o u tw e ig h s  

t h e  r i s k  o f  i n j u r y  t h a t  i s  a lw a y s  in h e r e n t  in  a b a n d o n in g  th e  o r d i ­
n a r y  a d h e r e n c e  t o  t h e  s e p a r a t i o n  o f  p o w e r s . T h e se  f a c t o r s  a r e  now 
e x am in ed  i n  t h e  c o n t e x t  o f  t h e  New York t a x  a p p e a l s  s y s t e m .

F i r s t , i s  t h e  a d m in i s t r a t i o n  o f  t h e  t a x  la w s  o f  New York th e  
k in d  o f  g o v e r n m e n ta l  a c t i v i t y  w h ich  r e q u i r e s  c o n s t a n t  and d e t a i l e d  

p o l ic y m a k in g ?  T h is  w ou ld  b e  th e  c a s e  i f  t h e  s u b j e c t  m a t te r  t o  be  
r e g u l a t e d  w er e  s o  e l u s i v e  t h a t  g e n e r a l  r u l e s  made in  a d v a n c e  by th e  

L e g i s l a t u r e  c o u ld  n o t  a d e q u a t e ly  a c h i e v e  t h e i r  p r i n c i p a l  g o a l s . * 
U n l ik e  s u c h  g e n e r a l  l e g i s l a t i v e  o b j e c t i v e s  a s  d i s c o u r a g in g  " u n f a i r  

and d e c e p t i v e  p r a c t i c e s , "  p r o m o t in g  " f a i r  c o m p e t i t i o n , "  o r  s e r v in g  

" t h e  p u b l i c  i n t e r e s t  and c o n v e n i e n c e , " 5 t h e  g o a l s  o f  t h e  t a x  s y s t e m  

h a v e  b e e n  t r a d i t i o n a l l y  r e g a r d e d  a s  a c h i e v a b l e  th r o u g h  p r e c i s e  f o r ­
m u la t io n  by l e g i s l a t i o n .  C e r t a i n l y  t h e  a c t i o n s  o f  th e  New York  

L e g i s l a t u r e ,  w h ic h  h a s  s e t  f o r t h  i t s  t a x  p o l i c i e s  in  a l e n g t h y  and  

d e t a i l e d  c o d e  o f  l e g i s l a t i o n ,  a r e  c o n s i s t e n t  w i t h  t h i s  v i e w .5
S e c o n d , e v e n  a s su m in g  a n e ed  e x i s t s  f o r  t h e  S t a t e  Tax Comm is­

s i o n  t o  make som e d i s c r e t i o n a r y  p o l i c y  d e c i s i o n s ,  v e s t i n g  a d j u d i ­
c a t o r y  p ow er  i n  i t  c a n  o n l y  b e  j u s t i f i e d  i f  t h e r e  i s  a n e ed  f o r  t h a t  

p o l i c y  t o  b e  made on  a c a s e - b y - c a s e  b a s i s ,  i n s t e a d  o f  th r o u g h  t h e  

u s e  o f  p r o s p e c t i v e  r u l e s .  P e rh a p s  i n  som e a r e a s  o f  r e g u l a t i o n  s u c h  

p o l i c y m a k in g  by  g e n e r a l  r u l e  may n o t  b e  e f f e c t i v e ,  f o r  e x am p le ,  i f  

t h e  s u b j e c t  m a t t e r  b e in g  r e g u l a t e d  i s  p r o n e  t o  s u b s t a n t i a l  and  f r e ­
q u e n t  c h a n g e s  s o  t h a t  a f i x e d  p o l i c y  p r e s c r i p t i o n  d e s ig n e d  f o r  o n e



s e t  o f  c i r c u m s t a n c e s  c a n n o t  be r e l i e d  upon t o  m eet th e  o v e r a l l  o b ­
j e c t i v e  in  a d i f f e r e n t  s i t u a t i o n .  In  a d d i t i o n  to  r a p id l y  changing 
c i r c u m s t a n c e s ,  som e a r e a s  o f  a d m in i s t r a t i v e  j u r i s d i c t i o n  may be so 

v a r i e d  and c om p le x  t h a t  p o l i c y  m ust be e n u n c ia t e d  som ew hat d i f f e r ­
e n t l y  in  e a c h  c a s e - - a  s t a t e  o f  a f f a i r s  t h a t  f a v o r s  p o l ic y m a k in g  by 
a d j u d i c a t i o n .^

The s u b j e c t  m a t te r  o f  p o l ic y m a k in g  in  th e  t a x  f i e l d  i s  e x ­
t r e m e ly  v a r i e d .  I t  i s  f a r  from  c l e a r ,  h ow ev er , t h a t  th e  k in d s  o f  
f a c t  s i t u a t i o n s  w h ich  a r e  u s u a l l y  p r e s e n t  in  c o n t e s t e d  t a x  d e t e r ­
m in a t i o n s  a r e  s o  d i f f e r e n t  t h a t  t h e y  c a l l  f o r  t r u l y  n o v e l  p o l i c y  
d e c i s i o n s  r a t h e r  th a n  th e  a p p l i c a t i o n  o f  e s t a b l i s h e d  p o l i c y  t o  new 

c i r c u m s t a n c e s .  M o reo v er , a s  th e  l e n g t h  and d e t a i l  o f  t h e  New York  

t a x  law  i n d i c a t e s ,  th e  L e g i s l a t u r e  h a s  r e sp o n d ed  t o  th e  c o m p le x i t y  

o f  f a c t  s i t u a t i o n s '  by a d d r e s s in g  t h e  s u b j e c t  w ith  g r e a t  p a r t i c u ­
l a r i t y .

F u r th e rm o r e ,  e v e n  in  t h e  k in d s  o f  c i r c u i t s r a n e e s  d e s c r ib e d  f o r  

w h ic h  a d j u d i c a t i o n  h a s  b e en  c la im e d  t o  b e  a p a r t i c u l a r l y  a p p r o ­
p r i a t e  p o l ic y m a k in g  v e h i c l e ,  th e  r u lem a k in g  p r o c e s s  may s t i l l  be  

w o r k a b le .  A l e a d in g  com m en ta to r  h a s  a r g u ed  t h a t  th e  f l e x i b i l i t y  o f  
r e g u l a t i o n  by p r i o r  r u l e  h a s  b e en  s e r i o u s l y  u n d e r e s t im a t e d :

A r u l e  c a n  b e  w r i t t e n  in  th e  form  o f  a s e t  o f  f a c t s  and an 
a n sw e r ,  and  t h e  r u l e  c a n  s p e c i f i c a l l y  p r o v id e  t h a t  a l l  
t h e  w o rd s u s e d  in  th e  r u l e  a r e  t o  be e v a lu a t e d  a g a i n s t  
t h e  s i n g l e  s e t  o f  f a c t s .  A r u l e  c a n  do  a n y th in g  an ad ­
j u d i c a t o r y  o p in i o n  can  d o . . . . An a d j u d i c a t o r y  o p in io n  
c a n  n e v e r  s a y  a n y th in g  t h a t  c a n n o t  be s a i d  a s  w e l l  o r  
S e t t e r  in  a r u l e /1
T h ir d , e v e n  i f  s u b s t a n t i a l  p o l i c y  d e c i s i o n s  m u st b e made i n  a 

c o n t i n u i n g ,  d i s c r e t i o n a r y  way on a  f l e x i b l e  c a s e - b y - c a s e  b a s i s ,  a  

f u r t h e r  n e e d  m u st b e  d e m o n s t r a t e d . Such  f l e x i b l e  p o l i c y  f o r m a t io n
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m ig h t  a l s o  b e d e v e lo p e d  in  d e c i s i o n s  made by a t r i b u n a l  t h a t  i s  i n ­
d e p e n d e n t  o f  th e  a g e n c y  t h a t  h a s  r e s p o n s i b i l i t y  f o r  p r o s e c u t in g  th e  
c a s e s .  C o n s e q u e n t ly ,  th e  p r o p r i e t y  o f  u n i t i n g  a l l  f u n c t i o n s  in  one  

a g e n c y  m u st d ep end  on an a rgum en t t h a t  t h i s  p o l ic y m a k in g  m ust be in  

t h e  sam e h an d s a s  t h o s e  who o t h e r w i s e  make p o l i c y  th r o u g h  ru lem ak ­
in g  and e n fo r c e m e n t  d e c i s i o n s .  D iv id e d  p o l ic y m a k in g  i s  common in  
t h o s e  a r e a s  o f  law  in  w h ich  r u l e s  a r e  p r o m u lg a te d  by t h e  L e g i s l a ­
t u r e  and a l s o ,  in  a s u b o r d in a t e  and l im i t e d  way, by th e  in d e p e n d e n t  
common law  c o u r t s .  D iv id e d  p o l ic y m a k in g  a l s o  e x i s t s  w ith  r e s p e c t  
t o  t a x  p o l i c y ,  i n s o f a r  a s  i n t e r s t i t i a l  p o l i c y  d e c i s i o n s  a r e  made by 

t h e  U n it e d  S t a t e  Tax C ou r t and o t h e r  f e d e r a l  c o u r t s  d e c id in g  t a x  

m a t t e r s .  To j u s t i f y  r e t e n t i o n  o f  t h e  a d j u d i c a t o r y  f u n c t i o n  i n  t h e  

S t a t e  Tax C om m iss io n , i t  i s  n e c e s s a r y  t o  a r g u e  t h a t  p o l ic y m a k in g  by 

an in d e p e n d e n t  t r i b u n a l  w ou ld  c r e a t e  u n a c c e p t a b l e  p r o b lem s  o f  c o o r ­
d i n a t i o n . ^  B u t t h e  e x a m p le s  g i v e n  o f  f e d e r a l  t a x  a d j u d i c a t i o n  a s  

w e l l  a s  t h o s e  o f  o t h e r  a g e n c i e s  i n  w h ic h  c a s e s  a r e  d e c id e d  by in d e ­
p e n d e n t  b o a r d s  show  t h a t  t h i s  n e ed  n o t  b e  t h e  r e s u l t . 11

A som ew hat d i f f e r e n t  d e f e n s e  o f  u n i t i n g  a d j u d i c a t i v e  w ith  
l e g i s l a t i v e  and e x e c u t i v e  p o l ic y m a k in g  i n  th e  a r e a  o f  t a x  a p p e a l s  

m ig h t  b£  b a s e d  on  t h e  c l a im  t h a t  an in d e p e n d e n t  a d j u d i c a t o r  w ou ld  

l a c k  t h e  t e c h n i c a l  c o m p e te n c e  t o  make su c h  p o l i c y  d e t e r m in a t io n s  

i n t e l l i g e n t l y .  A lth o u g h  t h i s  p o s i t i o n  m ig h t  b e  p l a u s i b l e  w ith  r e ­
s p e c t  t o  a s y s t e m  t h a t  t r a n s f e r s  a d j u d i c a t i o n  from  th e  a g e n c y  t o  

th e  common law  c o u r t s ,  i t  i s  u n c o n v in c in g  i f  t h e  in d e p e n d e n t  t r i ­
b u n a l c o n t e m p la t e d  w ou ld  i t s e l f  b e  l im i t e d  t o  d e t e r m in a t i o n  o f  t a x  

i s s u e s  an d  i t s  m embers w ou ld  b e s p e c i a l l y  q u a l i f i e d  in  t h a t  f i e l d .



F in a l l y ,  th e  n eed  t o  r e t a i n  a d j u d i c a t i o n  in  th e  p r im a ry  a g en cy  
i s  s om e t im e s  b a sed  on t h e  d e s i r a b i l i t y  o f  u s in g  th e  p r o c e s s  o f  d e ­
c i s io n m a k in g  i n  i n d i v i d u a l  c a s e s  t o  in fo rm  th e  a g e n c y ' s  o th e r  ac-  

12t i v i t i e s .  The e x p e r i e n c e  o f  a d j u d i c a t i o n  i s  deem ed in v a lu a b l e  in  
a l l o w in g  a g e n c y  h e a d s  t o  u n d e r s ta n d  t h e  c o n c r e t e  im p a c t  o f  t h e i r  

a c t i o n s .  T h is  argum en t i s  a l s o  u n p e r s u a s iv e  w ith  r e g a r d  t o  ta x  ap ­
p e a l  a d j u d i c a t i o n .  W hatever in f o r m a t io n  t h e  a g e n c y  a c q u i r e s  from  
a d j u d i c a t i o n  c o u ld  b e a s  e a s i l y  a c q u ir e d  from  i t s  p a r t i c i p a t i o n  in  
t h e  sam e m a t t e r s  a s  an a d v o c a t e  and from  th e  d e c i s i o n s  r en d e r ed  by 
t h e  in d e p e n d e n t  r e v ie w  a g e n c y .

T h is  b r i e f  d i s c u s s i o n  r e v e a l s  t h a t  n on e  o f  t h e  n e e d s  t h a t  
w ou ld  j u s t i f y  a  d e p a r tu r e  from  o r d in a r y  p r i n c i p l e s  se em s p a r t i c u ­
l a r l y  a c u t e  i n  th e  f i e l d  o f  t a x  a p p e a l s .  The b e n o f i t s  t h a t  do a c ­
c r u e  m u st b e b a la n c e d  a g a i n s t  th e  r i s k s  a s s o c i a t e d  w i t h  su ch  a d e ­
p a r t u r e .  Among t h e s e  r i s k s  i s  th e  p o s s i b i l i t y  t h a t  t h e  c o m b in a t io n  

o f  f u n c t i o n s  w i l l  l e a d  t o  d e c i s i o n s  i n f l u e n c e d  n o t  m e r e ly  by im per ­
s o n a l  p o l i c y  c o n s i d e r a t i o n s ,  b u t  a l s o  by  s u c h  e n t i r e l y  e x t r a n e o u s  
f a c t o r s  a s  t h o s e  d i s c u s s e d  in  t h i s  R e p o r t .

A d d i t i o n a l l y ,  t h e  v e r y  i n t r u s i o n  o f  new p o l ic y m a k in g  c o n s i d e r ­
a t i o n s  in  a d j u d i c a t i o n  im p o s e s  c o s t s  on  t a x p a y e r s  in  t h e  form  o f  

s u r p r i s e ,  u n c e r t a in t y ,  and  r e t r o a c t i v i t y .  In  f a c t ,  i t  s h o u ld  b e  

c l e a r  t h a t  t h e  s p e c i a l  n e e d s  d i s c u s s e d  w h ic h ,  u n d er  c e r t a i n  c ir c u m ­
s t a n c e s ,  m ig h t  j u s t i f y  s u c h  p o l i c y - o r i e n t e d  a d j u d i c a t i o n  am ount e x ­
a c t l y  t o  a d e f e n s e ,  in  t h e s e  c i r c u m s t a n c e s ,  o f  s u r p r i s e ,  u n c e r t a in ­
t y  and r e t r o a c t i v i t y . 1,3 B u t t h e s e  n e e d s  s h o u ld  b e  g r e a t  in d e e d  b e ­
f o r e  t h e y  a r e  m e t in  w ays s o  a l i e n  t o  ou r  l e g a l  t r a d i t i o n .  S u r e ly ,  

n o  o n e  w ou ld  s u g g e s t  t h a t  t h e  im p o s i t i o n  o f  c r im in a l  s a n c t i o n s
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s h o u ld  f o l l o w  t h i s  model# a l th o u g h  a p l a u s i b l e  c a s e  m ig h t be made 

t h a t  s o c i e t y  w ou ld  b e n e f i t  from  a c r im in a l  law  p o l i c y  t h a t  was 

f l e x i b l e #  in d iv id u a l i z e d #  and c o o r d in a t e d  w ith  o t h e r  law enforce­

m en t a c t i v i t i e s . ^  W h ile  s t a b i l i t y #  g e n e r a l i t y #  and p r e d i c t a b l i t y  
a r e  im p o r ta n t  v a lu e s  in  a l l  a r e a s  o f  law# i t  tyas b e e n  s u g g e s t e d  

t h a t  t h e  r e q u ir e m e n t s  o f  e co n om ic  p la n n e r s  make them  p a r t i c u l a r l y  
c r i t i c a l  i n  th e  f i e l d  o f  t a x a t i o n .  T h is  f a c t  s h o u ld  a r g u a b ly  l e a d  
t o  r e q u i r i n g  e v e n  s t r o n g e r  j u s t i f i c a t i o n  f o r  ad h o c  p o l ic y m a k in g  in  
t a x  a d m i n i s t r a t i o n .15

In  sum , t h e  r e a s o n s  t h a t  a r e  c la im e d  t o  j u s t i f y  t h e  com b in a ­
t i o n  o f  f u n c t i o n s  in  o t h e r  a d m in i s t r a t i v e  a g e n c i e s  are# in  t h e  c a s e  

o f  t h e  S t a t e  Tax Comm ission#  i n s u f f i c i e n t  t o  o v e r c om e  t h e  p re sum p ­
t i o n  i n  f a v o r  o f  im p erson a l#  a  p r i o r i  r u l e s  a p p l i e d  by an  in d e p e n ­
d e n t  and  im p a r t i a l  t r i b u n a l . 16 Even in  t h e  a b s e n c e  o f  any sh ow in g  

o f  a c t u a l  b ia s#  t h i s  d i s c u s s i o n  p o i n t s  in  t h e  d i r e c t i o n  o f  c h a n g in g  
t h e  c u r r e n t  s t r u c t u r e .



NOTES TO APPENDIX H

1. Southern Pacific Co. v. Jensen, 244 U.S. 205, 221 (1917).
2. James M. Landis put the point this way: 'If in private life  we were to organize a 

unit for the operation of an industry it would scarcely follow Montesquieu's lines", 
quoted in J. FREEDMAN, CRISIS AND LEGITIMACY: THE ADMINISTRATIVE 
PROCESS IN AMERICAN GOVERNMENT 172-76 (1978).

3. "The known certaintie of the law is the sa fe tie  o f all." E. COKE, INSTITUTES OF 
THE LAWS OF ENGLAND 395 (1633).

4. See K. DAVES, DISCRETIONARY JUSTICE: A PRELIMINARY INQUIRY 20-21, 48 
Il976).

5. See Stewart, note 54 supra. Chapter m  at 1699; c f. Cohen <3c Rabin, note 57 supra. 
Chapter HI a t 691, 696.

8. N.Y. Tax Law SSI-1519.

7. See S.E.C. v. Chenery Corp., 332 U-S. 194, 202-03 (1943); Baker, Policy by Rule or 
Ad Hoc Approach— Which Should It *3e? 22 Law & Contemp. Prob. 658. 661 (1957).

8. Davis, note 4 supra, Appendix II at 64 (emphasis in original). See also id. at 65-66. 
The Chenery case, note 7 supra, Appendix n, which endorsed agency policymaking 
by adjudication also noted that: T h e  function of f i l lh g  the in terstices of the Act 
should be performed, us much as possible, through quasi-legislative promulgation of 
rules to be applied in the future." 332 U.S. a t 202.

9. Cf. Dobson v. Commissioner, 320 U.S. 489, 498-502 (1945).
10. Comm ittee on Administrative Procedure, Administrative Procedure in Government 

Agencies S. Doc. No. 8, 77th Cong., 1st Sess. 57-59 (194lT
11. See Auerbach, note 54 supra. Chapter in  at 239.
12. See Fuchs, Agency Development of Policy Through Rule-Making, 59 N.W.U.L. Rev. 

78, 789-9Q (1965); Cohen 6c Rabin, note 57 supra, Chapter m  at 715-16, 725;
Baker, note 7 supra. Appendix II at 661.

13. See Lordi, note 54 supra, Chapter in a t 49; Baker, note 7 supra, Appen­
dix’l l a t 662; Cohen 6c Rabin, note 57 supra. Chapter m  at 714; Fuchs, 
note 12 supra. Appendix Q a t 793: S.E.C. v. Chenery Corp., 332 U, *. 194, 
203 (1947L“  ̂ “

14. See Stewart, note 54 supra, Chapter m  at 1699.
15. See L. Wright, note 60 supra. Chapter m  at 43.
18. See C hapter m  a t 17-25.
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IN T HE SENATE BY BINKLEY

SENATE BILL NO. 403 

IN THE  LE GISLATURE O F  THE STATE O F  ALASKA 

F I F T E EN T H LEGISLATURE - SECOND SESSION

A  BILL

For an A ct entitled: "An A c t  pr o hi b i t i n g  the sale of alcoholic beverages

in plastic containers; and providing for a n  effective 

d a t e . "

BE IT ENACTED BY THE L EG IS L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 04.16 is amended by adding a n e w  section to read:

Sec. 04.16.105. PROHI BI TI ON  ON PLASTIC CONTAINERS. A  person may 

not sell alcoholic beverages in plastic containers.

* Sec. 2. This Act takes effect July 1, 1988.

SB0403a -1- ' SB 403

COMMITTEE COPY
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Requestor: Senate Finance
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I PERSONAL SERVICE'S 1 1 1 - 1 - 1 1
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ANALYSIS: (Attach a separate page if necessary)
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Division: Alcoholic Beverage Control Board
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Office of Management and Budget 
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& l a s ( k a  H > t a t e  H c g t s l a t u r c
ARLISS STURGULEWSKI, Chairman R 0. BOX V
TIM KELLY. Vice Chairman JUNEAU, ALASKA 99811
RICK HALFORD (907)465-4989
MIKESZYMANSKI - T ^ IH
FREDZHAROFF I W f5$i&

S e n a t e
Community anb Regional M a to  Committee

M a r c h  3, 1 9 8 8

TO: S e n a t e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e  M e m b e r s

F R O M :  S e n a t e  C & R A  S t a f f A Iffl/L

RE: S B  4 0 4  - " A n  A c t  r e l a t i n g  t o  t r a n s p o r t a t i o n  a n d  m u n i c i p a l
r e g u l a t i o n  a n d  t a x a t i o n  o f  a l c o h o l i c  b e v e r a g e s "

S B  4 0 4  c h a n g e s  t h r e e  a s p e c t s  o f  t h e  l a w  d e a l i n g  w i t h  t h e  
t r a n s p o r t a t i o n ,  i m p o r t a t i o n ,  a n d  t a x a t i o n  o f  a l c o h o l .

S e c t i o n  1 r e q u i r e s  a l c o h o l  t r a n s p o r t e d  o n  a c o m m o n  c a r r i e r  ( m o r e  
t h a n  t w o  g a l l o n s  o f  w i n e  o r  b e e r  o r  m o r e  t h a n  o n e  g a l l o n  o f  
d i s t i l l e d  s p i r i t s )  t o  b e  c l e a r l y  l a b e l e d  as a l c o h o l .

S e c t i o n  2 a l l o w s  m u n i c i p a l i t i e s  t o  r e g u l a t e  t h e  i m p o r t a t i o n  o f  
a l c o h o l  i n t o  t h e i r  c o m m u n i t i e s .

S e c t i o n  3 w o u l d  a l l o w  a c o m m u n i t y  t o  i m p o s e  a s a l e s  a n d  u s e  t a x  
o n  a l c o h o l i c  b e v e r a g e s  i f  t h e  m u n i c i p a l i t y  h a s  b a n n e d  t h e  s a l e  of 
a l c o h o l .

T h i s  b i l l  h a s  z e r o  f i s c a l  n o t e s  f r o m  t h e  D e p a r t m e n t s  o f  R e v e n u e  
a n d  t h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y .  T h e  D e p a r t m e n t  o f  C o m m u n i t y  
a n d  R e g i o n a l  A f f a i r s  h a s  n o t  s u b m i t t e d  a f i s c a l  n o t e  b u t  h a s  
i n d i c a t e d  t h e  b i l l  w i l l  h a v e  n o  f i n a n c i a l  i m p a c t  u p o n  it.

A  r e p r e s e n t a t i v e  f r o m  t h e  D e p a r t m e n t  o f  R e v e n u e  w i l l  b e  a t  t h e  
m e e t i n g .  P u b l i c  S a f e t y  h a s  i n d i c a t e d  t h e y  w i l l  n o t  b e  a b l e  t o  be 
a t  t h e  m e e t i n g  b u t  h a s  s u b m i t t e d  a p o s i t i o n  p a p e r  s u p p o r t i n g  t h e  
b i l l .



B ILL NO: SB 404

T ITLE : »An Act re la t ing  to
DATE: 3/2/88

CONTACT: Col. Robert E. Jent
transportation  and 
municipal regu la tion  and 
taxation o f  a lcoho lic  
beverages."

Movement o f  a lcoho lic  beverages by common c a r r ie r  to "dry" ru ra l 
communities is  often made in unlabeled containers making
id en t i f ic a t ion  d i f f i c u l t  f o r  law enforcement au th o r i t ie s .

Passage o f  th is  le g is la t io n  w i l l  a s s is t  in maintaining a s t r i c t e r  
contro l o f  a lcoho lic  beverages being transported to loca l option 
v i l la g e s .

The Department o f  Public Safety supports th is le g is la t io n .
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REQUEST _____________  _____________________________________
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Title: "An Act relating to . . . alcoholic

________ beverages."_________________________

Sponsor: Sen. Brinkley_____________________

Requestor: Senate C&RA_____________________
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BRU: Alaska State Troopers_____

Components: Detachments and VPSO

_____________ Contract/Support

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY88 FY89 FY90 FY91 FY92 FY93

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUNDS

FEDERAL FUNDS

OTHER

TOTAL 0 0 0 0 0 0
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FULL-TIME 0 0 0 0 0 0

PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)
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No fiscal impact is anticipated.
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Distribution: (by preparer):
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O f f e r e d :  3/21/88
R e f e r r e d :  F in a n c e

5 - 1 7 2 3 B

O r i g i n a l  s p o n s o r :  B in k le y

BY THE COMMUNITY AND REGIONAL
IN THE SENATE AFFAIRS COMMITTEE

CS FOR SENATE BILL NO, 404 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an A c t e n t i t l e d :  "An Act r e l a t i n g  to  t r a n s p o r t a t i o n  and  m u n ic ip a l

r e g u l a t i o n  and  t a x a t i o n  o f  a l c o h o l i c  b e v e r a g e s . "
BE IT ENACTED BY TEE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 04.16 i s  amended by a d d in g  a new s e c t i o n  t o  r e a d :
S ec . 04.16.125. TRANSPORTATION OF ALCOHOLIC BEVERAGES BY COMMON 

CARRIER. (a) A p e r s o n  may n o t  u s e  a common c a r r i e r  t o  t r a n s p o r t
a l c o h o l i c  b e v e r a g e s  i n t o  an a r e a  t h a t  h a s  r e s t r i c t e d  t h e  s a l e  o f
a l c o h o l i c  b e v e r a g e s  u n d e r  AS 04.11.490, 04.11.492, o r  04.11.500 u n l e s s  
t h e  s h i p p i n g  c o n t a i n e r  h o l d i n g  t h e  a l c o h o l i c  b e v e r a g e s  i s  c l e a r l y  
l a b e l e d  a s  c o n t a i n i n g  a l c o h o l i c  b e v e r a g e s .

(b) T h is  s e c t i o n  does n o t  a p p ly  t o  a p e r s o n  t r a n s p o r t i n g  l e s s  
t h a n  two g a l l o n s  o f  w ine o r  m a l t  b e v e r a g e s ,  o r  l e s s  th a n  one g a l l o n  o f  
d i s t i l l e d  s p i r i t s .

(c) I n  t h i s  s e c t i o n ,  "common c a r r i e r "  means a m o to r  v e h i c l e ,  
w a t e r c r a f t ,  a i r c r a f t ,  o r  r a i l r o a d  c a r  a v a i l a b l e  f o r  p u b l i c  h i r e  to  
t r a n s p o r t  f r e i g h t .

* S ec . 2. AS 04.21.010(a) i s  amended t o  r e a d :
(a) A m u n i c i p a l i t y  may a d o p t  o r d i n a n c e s  g o v e rn in g  t h e  im p o r t a ­

t i o n ,  b a r t e r ,  s a l e ,  and  con sum p tion  o f  a l c o h o l i c  b e v e r a g e s  w i t h i n  th e  
m u n i c i p a l i t y  [AS NECESSARY FOR THE ORDERLY CONDUCT OF THE BUSINESS OF 
SELLING ALCOHOLIC BEVERAGES WITHIN THE MUNICIPALITY] and  may b an  
p o s s e s s i o n  o f  a l c o h o l i c  b e v e r a g e s  u n d e r  AS 04.11.498(d) o r  (e). An 
o r d i n a n c e  a d o p te d  u n d e r  t h i s  s e c t i o n  may n o t  be i n c o n s i s t e n t  w i t h  t h i s  
t i t l e  o r  r e g u l a t i o n s  a d o p te d  u n d e r  t h i s  t i t l e .
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* S e c .  3. AS 04.21.010(c) i s  amended t o  r e a d :
(c) A m u n i c i p a l i t y  may n o t  im pose  t a x e s  on  a l c o h o l i c  b e v e r a g e s  

e x c e p t  a
(1) p r o p e r t y  t a x  [TAXES] on a l c o h o l i c  b e v e r a g e  i n v e n t o r i e s ;
(2) s a l e s  t a x  [TAXES] on a l c o h o l i c  b e v e r a g e  s a l e s  i f  s a l e s

t a x e s  a r e  im posed  on o t h e r  s a l e s  w i t h i n  t h e  m u n i c i p a l i t y ;  [AND]
(3) s a l e s  t a x  [TAXES] on e l c o h o l i c  b e v e r a g e  s a l e s  t h a t  w ere

i n  e f f e c t  b e f o r e  J u l y  1, 1985; and
(4) s a l e s  and  u s e  t a x  on a l c o h o l i c  b e v e r a g e s  i f  t h e  s a l e  o f  

a l c o h o l i c  b e v e r a g e s  w i t h i n  t h e  m u n i c i p a l i t y  h a s  b e e n  p r o h i b i t e d  u n d e r  
AS 04.11.490.
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I n t r o d u c e d :  2/10/88
R e f e r r e d :  F in a n c e

5 - 1 7 2 3 A

IN THE SENATE BY BINKLEY
SENATE BILL NO. 404 

IN THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL
Fo r an  A ct e n t i t l e d :  "An A c t r e l a t i n g  t o  t r a n s p o r t a t i o n  and  m u n ic ip a l

r e g u l a t i o n  and  t a x a t i o n  o f  a l c o h o l i c  b e v e r a g e s . "
BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1. AS 04.16 i s  amended by a d d in g  a new s e c t i o n  t o  r e a d :
Sec . 04.16.125. TRANSPORTATION OF ALCOHOLIC BEVERAGES BY COMMON 

CARRIER. (a) A p e r s o n  may n o t  u s e  a common c a r r i e r  t o  t r a n s p o r t  
a l c o h o l i c  b e v e r a g e s  u n l e s s  t h e  a l c o h o l i c  b e v e r a g e s  and any s h ip p in g  
c o n t a i n e r  h o l d i n g  them  a r e  c l e a r l y  l a b e l e d  and  r e a d i l y  i d e n t i f i a b l e  as 
a l c o h o l i c  b e v e r a g e s  o r  a s  c o n t a i n i n g  a l c o h o l i c  b e v e r a g e s .

(b) T h is  s e c t i o n  does  n o t  a p p ly  t o  a p e r s o n  t r a n s p o r t i n g  l e s s  
th a n  two g a l l o n s  o f  w in e  o r  m a l t  b e v e r a g e s ,  o r  l e s s  t h a n  one g a l l o n  o f  
d i s t i l l e d  s p i r i t s .

(c) I n  t h i s  s e c t i o n ,  "common c a r r i e r "  means a m o to r  v e h i c l e ,  
b o a t ,  a i r c r a f t ,  o r  r a i l r o a d  c a r  a v a i l a b l e  f o r  p u b l i c  h i r e  t o  t r a n s p o r t  
f r e i g h t .

* Sec . 2. AS 04.21.010(a) i s  amended t o  r e a d :
(a) A m u n i c i p a l i t y  may a d o p t  o r d i n a n c e s  g o v e rn in g  t h e  im p o r t a ­

t i o n ,  b a r t e r ,  s a l e ,  and  co n sum p tio n  o f  a l c o h o l i c  b e v e r a g e s  w i t h i n  t h e  
m u n i c i p a l i t y  [AS NECESSARY FOR THE ORDERLY CONDUCT OF THE BUSINESS OF 
SELLING ALCOHOLIC BEVERAGES WITHIN THE MUNICIPALITY] and  may ban  
p o s s e s s i o n  o f  a l c o h o l i c  b e v e r a g e s  u n d e r  AS 04.11.498(d) o r  (e). An 
o r d in a n c e  a d o p te d  u n d e r  t h i s  s e c t i o n  may n o t  be  i n c o n s i s t e n t  w i t h  t h i s  
t i t l e  o r  r e g u l a t i o n s  a d o p te d  u n d e r  t h i s  t i t l e .

*  Sec . 3. AS 04.21.010(c) i s  amended t o  r e a d :
SB0404a -1- SB 4 )4
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(c) A m u n i c i p a l i t y  raay n o t  ia?pc3e t a x e s  on a l c o h o l i c  b e v e r a g e s  
e x c e p t  e

(1) p r o p e r t y  t a x  [TAKES] on a l c o h o l i c  b e v e r a g e  i n v e n t o r i e s \
(2) s a l e s  t a x  (TAXES] on a l c o h o l i c  b e v e r a g e  s a l e s  i f  s a l e s

t a x e s  a r e  imposed on o t h e r  s a l e s  w i t h i n  t h e  m u n i c i p a l i t y r  (AND}
(3) s a l e s  t a x  [TAXES] on a lc c h so l ic  b e v e r a g e  s a l e s  t h a t  w ere

i n  * s t f e c t  b e f o r e  J u l y  1, »9851 and
(4) s a l ^ a  and  u se  t a x  on a l c o ho l i c  b e v e r a g e s  i f  the, s a l e  o f  

a l c o h o l i c  be v e r a g e s  w i t h i n  t h e  m u n i c i p a l i t y  h a s been  p r o h i b i t e d  u n d e r  
AS 04.11.490,
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STATE OF ALASKA 
1988 LEGISLATIVE SESSION

BILL VERSION: C.5SB 404 (C .tRA ' ) 
PUBLISH DATE:

FISCAL NOTE

REQUEST:
Revision Date: Agency A ffected : Revenue
T it le :"An  Act re la t ing  to transporta tion BRU:
and muncipal regu lation ana taxation o f
a lcoho lic  beverages."
Sponsor: Senator Binkley Components:
Requestor: Senate Finance
EXPENDITURES/REVENUES: (Thousands o f  D o l la rs )
1 I FY 88 I FY 89 I I FY 90 I FY 91 | FY 92 1 FY 93
I OPERATING 1 1 1 1 1 IV 1
I PERSONAL SERVICES 1 -  1 -  1 - 1 -  1 - 1 -
I TRAVEL 1 -  1 -  1 - 1 -  1 - 1 -
I CONTRACTUAL 1 -  1 -  1 - 1 -  1 - 1 -
I SUPPLIES 1 -  1 -  1 - 1 -  1 - 1 -
I EQUIPMENT 1 -  I -  1 - 1 -  1 - 1 -
I LANDS A STRUCTURES 1 -  I -  1 - I -  1 - 1 -
I GRANTS, CLAIMS I -  i -  1 - 1 -  1 - 1 -
I MISCELLANEOUS I -  I -  1 - 1 -  1 - 1 -
I TOTAL OPERATING | -  | -  1 — 1 -  1 1
I CAPITAL | -  | -  1 ** 1 -  1 — 1 —
I REVENUE | -  | -  1 - 1 -  1 - 1 -

FUNDING: (Thousands o f D o l la rs )
I GENERAL FUND | -  | -  1 - I -  1 - 1 -
I FEDERAL FUNDS | -  | -  1 - 1 -  1 - 1 -
I OTHER 1 -  | -  1 - 1 -  1 - 1 -
I TOTAL I -  | -  1 - 1 -  1 - 1 -

POSITIONS:
'1 FULL-TITIE 1 -  I -  1 - 1 -  1 - 1 -
I PART-TIME I -  | -  1 - 1 -  1 - 1 -
I TEMPORARY 1 -  | -  1 - 1 -  1 - 1 -

ANALYSIS:. (Attach a separate page i f  necessary)

Prepared By: Patrick L. Sharrock, D irec to r ___________ Phone: 277-8638
D iv is ion : A lcoholic Beverage Control D iv is ion Date: 03/02/88
Approved by Commissioner: Hugh Date: 03/02/88
Agency: Department o f Revenue /  /
D is tr ibu tion  (by p repare r) :

L eg is la t ive  Finance 
Leg is la t ive  Sponsor 
Requestor
O ffice of Management and Budget
Impacted Agency(ies) page 1__ of__1
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"STATE OF ALASKA 

1S68 LEGISLATIVE SESSION

REQUEST:___________

BILL VERSION: SB 404

PUBLISH DATE:

aft*'.je/J)

FISCAL NOTE

Revision Date: Agency Affected: Revenue

T i t l e : An A c t  r e l a t i n g  t o  t r a n s p o r t a ­
t i o n  a n 3 ~ m u n ic ip a l  r e g u l a t i o n / t a x a t i o n  
o f  a l c o h o l i c  b e v e r a g e s .
Sponsor: Senator Binkley

BRU: Alcoholic Beverage Control Board

Requestor: Senate Finance

EXPENDITURES/REVENUES: (Thousands of Dollars)

C om p on en ts : O p e r a t in g

I FY 88 | FY 89 | FY 90 I FY 9T
OPERATING T

PERSONAL SERVICES T  - 1 -  1 -  1 | -  1 -
TRAVEL 1 - 1 - 1 -  i ! -  i -
CONTRACTUAL i -  1 -  1 -  1 1 -  1 -
SUPPLIES 1 -  i -  1 -  1 I -  1 -
EQUIPMENT 1 -  1 -  1 - 1 I -  1 -
LANDS & STRUCTURES 1 -  1 -  1 -  1 I -  1 -
GRANTS, CLAIMS 1 -  1 -  1 -  ! I -  1 -
MISCELLANEOUS 1 -  1 -  I -  1 I -  i

TOTAL operating 1 -  1 -  1 -  1 -  1 *■
CAPITAL

I* REVENUE"

FUNDING: (Thousands of Dollars)

T

I GENERAL fund
-----j. ■ ■ ■_ j

- 1 - 1 1 - 1 -

I FEDERAL FUNDS 1 - 1 - i - 1 - 1 -

I OTHER 1 - 1 - 1 - 1 ! - 1 -

I TOTAL 1 - 1 - 1 - 1 I - 1 -

POSITIONS:
I FULL-TIME 1 - 1 - 1 - 1 I - 1 -

I PART-TIME 1 - I - 1 - 1 1 - 1 -

I TEMPORARY 1 - 1 - 1 - 1 1 - 1 -

FY 92 | FY 93

I

ANALYSIS: (Attach a separate page if necessary)

Prepared By: Patrick L. Sharrock, Director__________ Phone: 277-8638
Division: Alcoholic Beverage Control BoarpP / / /  Date: ' February 18, 1981?

Approved by Commissioner: Hugh M a i : February 18, 1988

Agency: Department of Revenue •■= /  /  • = ? I

Distribution (by preparer): '’!jj _
Legislative Finance FE4 2 -L

Legislative Sponsor

Requestor
Office of Management and Budget /‘.'V ’ •;
Impacted Agency (ies) _  p Q g e  1 o f  1


