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STATE OF ALASKA DILL VERSION: CSSB APl (FIN)

1988 LEGISLATIVE SESSION PUBLISH DATE: 4/25/88
ﬂ%lﬂf)&%¥ FISCAL NOTE

Revision Date: Agency Affected:  Revenue

Tide: Rplatinfr to disclosure to ttie BRU: Income and Excise Audit Division
Legislature of tax returns...

Sponsor: Fa|kS Components:.

Requestor:.

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 8 FY 89 FY 90 Fy a1 Fy 92 Fy 93
PERSONAL SERVICES 187.0 187.0 187.0 187.0 187.0
TRAVEL 8?7 n 82.0 82.n 82.0 m m)
CONTRACTUAL 1L 1 14 1 14.1 141 14.1
SUPPLIES 3n 8 n 8 n in 3.0
EQUIPMENT 17 0 n n n 0

LAND & STRUCTURES
GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 303.1 286.1 286.1 286.1 286.1

CAPITAL

REVENUE

FUNDING:  (Thousands of Dollars)

GENERAL FUND 303.1 286.1 286.1 286.1 286.1
FEDERAL FUNDS

OTHER
TOTAL

POSITIONS:

FULL-TIME 4 4 4 4 4
PART-TIME

TEMPORARY

ANALYSIS :  (Attach aseparate page if necessary)

See attached.

Prepared by: Phone:
Division :~_ Senate Finance Ccxmdttee Date:
Approved by Commissioner: Date:
Agency:

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page, of



Contractual
Commodities
Equipment
TOTAL - Field Audit

SB 401 Analysis
Income and Excise Audit Division

i

Appeals Section

Personal SerwceW
I

1{or

|ng Conferences %gg

14

Wiatnténance g
Commodities
Equipment

TOTAL - Appeals Section
FIELD AUDIT

Personal Service
Revenue Auditor ?

51.0

TOTAL

137.

64.1

9.7

2.9
13.0
226. 3
51.0
17.9
4.4

3.0
76.8

303.1



STATE* OF ALASKA
19SS LEGISLATIVE SESSION

FISCAL NOTE

DILL VERSION :
PUDLLSI1DATP. :

rs

REQUEST:

Revision Dale:

Tide:

Sponsor:

Requestor:

Relating

Pniks

to disclosure to the
legislature of tax returns...

KXPENDIT UUKS/RFYEN UF.S:

OPERATING

FY ns

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPUES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING

CAPITAL

REVENUE

FUNDING:

CENERALFUN

(Thousands of Dollars)
D

FEDERAL FUNDS

OI1IER
TOTAL

POSITIONS

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS :

(Thousands of Dollar;)

FY 89 FY

471 .2

.sn
n.

5
i7

> 33535
'

563.2

560 2

(Attach a separate page if necessary)

See attached analysis.

‘PT_E[_EI:'GZI by:
Division:

Approved by Commissioner:

Aijcncy:

Senator Rick Halfoj”u, Co-Chairman x

Senate Finance Comttee

471.2
SO n
20.0

546.2

546. 2

Aficncy Affected:  Revenue
dru :y6I| .arﬂ—Ga» Audit

Components .

FY 91

471.2
50 O
20.0

90

50

0] 0]

546.2

546.2

N-I

Date:

Distribution (bypreparer):
Legislative Finance

legislative
Requestor

Sponsor

01 lice of Management and Ditilcl
Impacted Acency(ics)

Phone

FY 97.

471.2

50.0
20.0

50

546.2

546.2

|
425188

FY QJ

471.2

50.0
20.0

5.0
0

546.2

546.2




CSSB 401 (Finance)
Analysis
Oil and Gas Audit Division

ersonal Services 471.2
iEns AlREh Yoy o

venu Auditg I ?5 1.0 2hh.

erk l?‘yplljst (5) @2 2 .
Travel . .

oan Conferences, Policy Review, 50.0
ou aveI
Contractual 20.0
Commodities 5.0
Equipment 17.0
TOTAL 563.2

In f fiscal t f dit
o s ee ot A LSt A A R
gcr)ggéggre by the Le ature as p rt o he a y's budget



STATE. GF ALASKA BILL VERSION: 0S Sb 401 (Finance)
1S6& LEGISLATIVE SESSION PUBLISH DATE: 04/2V/bb

FISCAL NOTE

REQUEST:

Revision Date: Agency Affected: Revenue
Title: "An Act relating to appeals of BRU: Commissioner’s Office
information requests..._state tax laws

Sponsor: Senator Faiks Components:

Requestor: Senate Finance

?5PENDITE;;;;;$;Z?UES: (ThousanﬁéF?beOIafﬁi)Gb H N 90 H Fy S| | Ry 32 4 Fy 83
I r
PERSONAL SERVICES | 1 I 1 487.01 6/4.81 674.0
VEL | 1 } 1 ehal 13101  131.0
i i i 26.61 TR IR:
SUPPLIES 1 1 1 1 50 1001 10.0
FOUIPMENT I | I 1 303 - 1 -
DS & STRUCTURES | 1 1 I 1 1
SCED O SR S S SRV S
%IXE %?’ERAIING !1 1 l 1 566.61 1,072.61 1,072.1
| CAPITAL 1 1 & ] 1 1 1
| REVENUE | I 1 1 1 (e
FUNDING:  (Thousands of Daollars
B (HX g -1 -1 5666 107261 10726
FEDERAL FUNDS | 1 - 1 !l - 1 - 1 -
OTHER 1 1 - ] I | (.
TOTAL 1 1 1 1 1 1
POSITIONS:
FULL-TIME I | - ] 61 np U
PART-TIME - ] I 1 I | -
Y - 1 1 1 l |
ANALYSIS: (Attach a separate page it necessary)
Prepared By: Deborah Vogt, Senior Hearing Officer Phone: (907) 465-2300
Division: Commissioner®s Office Date: April 21, 1ISSb
Approved by Commissioner: Date: April 21, 1968

Agency: Department of Revenu

Distribution (by preparer):
Legislative Finance
Legislative Sponsor

Requestor AT26 1988
Office of Management and Budge-

Impacted Agency(ies) / nNrr. page 1 of 2_



SB 401 Analysis

Hearing Officer Section

Personal Services

Revenue Hearing Officer (Anch) 86.9
Revenue Hearing Officer (Anch) 86.9
Revenue Hearing Officer (Anch) 86.9
Revenue Hearing Officer (Juneau) 86.9
Clerk IV (Juneau) 34.9
Accounting Clerk 111 (Juneau) 34.9
Law Clerk (Juneau) 80.0
Law Clerk (Anch) 84.9
Law Clerk (Anch) 84.9
Law Clerk (Anch) 84.9
Accounting Clerk 111 (Anch) 34.9
Clerk Typist 11l (Juneau) 29.0
Clerk Typist IIl  (Anch) 29.0
Clerk Typist 111 (Anch) 29.0
Travel

Income & Excise Hearings $36.0
Oil & Gas Hearings 55.0
Court/Income & Excise 10.0
Court/011 & Gas -I>»Q..
Contractual

Research $18.0
Space Costs 35.6
Telephone 10*0
Printing 5.0
Maintenance - 7.0
Supplies

Equipment

Office Chalrs/Equlpment $22.0
Computer Terminals/Printers 38.5

Total

Total

Total

Total

Total

$874.0

$131.0

$75.6

$10.0

$60.5



STATE OF ALASKA BILL VERSION: ..COSRIM  (£]o)
1988 LEGISLATIVE SESSION PUBLISHDATE: 4/25/88
REQUEST? FISCAL NOTE
Revision Date; ~ — ..o _ _ Agency Affected; .taw o o
Title: PoiaHng.tn.apnpals  information BRU:Qill & &as Sdl.. E4ttgatien Appropriation

-requests.. .state tax laws and Oil &_Gas_lsfol. IFroiectLBR/L\J. .
AR A e Oh- &b 6 phrafons
EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 8 FY 8 FY 90 FY a FY 92 FY B
PERSONALSERVICES 27 .% - 2824 2,90.9 .. 1513 1558
TRAVEL ’ _ 5.9 1.0,2 5.J d.b
CONTRACTUAL 3.8 32.8 33.8 20.4 21.0
%Upl:;llsll\l/EENT a 9 21 .9 26.6 18.4 18.8
CANDY IRUCTURES * !

GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATTNO 3725 347.0 357.5 1904 1961

CAPITAL

REVENUE
FUNDING:  (Thousands of Dollars)

GENERALFUND 3725 347.0 3575 1904  196.1
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:

FULL-TIME

PART-TIVE > R 3 3
TEMPORARY

ANALYSIS :  (Attachaseparate page if necessary)

See attached

Prepared by: — * Phone: . .
Division > _Senalze_JFniance__CcnmitLee’ Date: £JL£5]|£|_
Approved by Commissioner: Date:

Agency: _

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)



CONTINUATION of FISCAL NOTE ANALYSIS
For Dili/Resolution NO. csse 401 (aud.)

This fiscal note supercedes the note of March 1, 1988. Never-
theless, observations made in that note continue to be relevent.

The addition of HB 58 provisions in- section 7, particularly
with respect to transfer review (AS 43.05.234(a)), edited transcripts-
(AS 43.05.236), and drafting regulations (AS 43.05.238) creates a
substantially increased legal workload. Of these, the editing of
transcripts is the most highly speculative. [If legislative committees
undertake major tax policy review, this function will be especially
critical. W note, however, that sectionel of the original SB 401 has
beendeleted, thus offsetting what we believe to be a reasonable esti-
mate of resources required under new section 7.

Under section 1., the new procedures in the bill would apply
to grievances, that have not been appealed to the superior court as of
the effective date of the bill. This section raises serious statute of
limitation problems as well a practical ones for all current cases.
.Issues include whether the statute of limitations, which would have run*
in June 1988, for example, is tolled for a case that is (a) awaiting the
commissioner’s decision, (b) in hearing, (c) in conference at the divi-
sion level, or (d) recently assessed or whether a case that is at any
given'stage at the time of this bill's effective date must begin anew if
the taxpayer so desires. W believe that litigation over this section
will be particularly intense because its effect could be to eliminate or
substantially reduce every taxpayer's ultimate tax exposure. The total
at stake in the tax cases that are in some stage of administrative
appeal exceeds $2.5 billion.

We believe that enactment of this section would require two
full-time attorneys over a period of three years. Combined with the
impact of section seven of the bill, we would also require one full-time
secretary.

The timelines and appellate scheme in proposed AS 43.05.248
will also dramatically affect the Deaprtment of Law. Currently, the
Department of Law handles only a very limited number of tax cases. The
litigaiton model both the Department of Revenue and the Department of
Law have been working toward is one in which oil and gas tax case« would
not require significant attorney representation at the administrative
level within the Department of Revenue... This bill,, which places the
trial in the court system, will require attorneys for all tax cases
because only attorneys are allowed to represent the state in Alaska's
superior courts.

We believe that these tax cases must be litigated in the same
manner as our current oil and gas litigation, in which we use -a combi-
nation of outside counsel and experts with state personnel. There are
three reasons for this:

2 .
page ot-—-—-=
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution wn.csse 4qi (oud.)

1. There are millions of dollars at stake in each of the cases — the
industry will continue to devote the best legal resources available

to these cases;

2. Adverse precedent in one case could seriously harm the state in

other cases; and

3. The Department of Revenue, rather than the court system has a corps
of decision-makers with expertise in the field of oil and gas
taxation. Such a radical change of forum, in the earliest cases at
least, could place the state at greater risk in attempting to

recover its properly due taxes..

The following table shows the level of expenditure for the two
proceedings that are most analogous to the cases that would be generated
under this bill; a current tax proceeding and the Amerada Hess royalty
case which involves many of the same issues presented in the major tax

cases.

Amerada Hess

Total Expended Annual Expended
6/30/84 1,722,340.51 1,722,340.51
6/30/85 3,598,666.50 1,876,375.91
6/30/86 6,909,832.82 3,401,166.32
6/30/87 11,478,296.44 4,478,463.57
6/30/88 (Est.) 5,620,000.00
Total 17,098,346.41
Avg Al 3,419,669.28
Avg last 3 yrs 4,499,876.66
Production, Oil Income Tax
Total Expended Annual Expended
6/30/84 191,041.75 191,041.75
6/30/85 595..356,7.1 e 504t 314-.96 -
6/30/86 1,568,254.63 872,897.92
6/30/97 2,922,618.52 1,354,363.92
6/30/88 (Est.) 3,975,000.00
Total 6,847,618.55
Avg Al 1,369,523.71
Avg last 3 yrs 2,050,753.95

page. Of



CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution Nn.CSB (Jud.)

i -

The bill could effectively require the Department Law to liti-
gate simultaneously several trial level cases, while appeals are being
argued in the Alaska Supreme Court. Looking at our experience in the
tax cases and in Amerada Hess we regard the current expendil re level of
$4 miillion annually as our base for revenue tax <cases. There are.
several other cases that justify an effort paralleling the current tax
case becaise of the amount at stake. There will also be numerous cases
that weach involve tens of millions of dollars. In FY 89 we have
requested $1 million above our base. This amount reflects our belief
that cases wunder this bill will not be ready for Department of Law
prosecution wuntil mid-year. For FY 90 and FY 91 we believe that in
order to effectively prosecute an additional four to six cases per year
at the trial court level we would require an additional $4 million.
A fter that period the amount required should be reduced substantially
because of court precedent established through the earlier cases,

elimination of backlog, and new cases with substantially less at stake.

Accordingly, we believe that in FY 92 and 93 our trial level
expenditures could be reduced to $2 million above base for each year and*
in FY 94 to our base. Additionally, we have requested $372,500 in FY 89
for the five new staff positions described above. The impact of Section
1 and Section 7 will be felt on our staff as soon as the bill goes into
effect. Two of the five positions will be deleted in FY 92 when work
from the transitional period should be completed. We note that
extensive litigation will be ongoing even after that fiscal year as
audits and tax laws for the years after 1981 are challenged.

Appeals to the Supreme Court would occur wunder either the
current or proposed framework. Accordingly we have not included costs

for appeal.



CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution nn.csse 41 (Jud.)

1
CSSB 401 Fiscal Analysis

Department of Law Staff Costs

Section 7 Costs Section 12 Costs

Paralegal

Atty 111 Asst. 11 Atty IV Atty 111 Leg Sec | TOTAL
Per. Svecs. 63.7 43.3 72.0 63.7 31.5 274.2
Travel 2.4 2.4 * 2.4 2.4 -0 - 9.6
Contractual 6.6 6.6 6.6 6.6 5.4 31.8
Supplies 4.5 4.5 4.5 4.5 3.3 21.3
Equipment 6.8 6.8 6.8 6.8 8.% 35.6
Total 84.0 63.6 92.3 84.0 48.6 372.5
Position and associated costs beyond FY 89 include a 3% annual inflation
factor, less one-time items. The two attorneys required for Section 7
transitional ligitation are deleted after FY 91. The costs for these
new positions will occur in the Oil & Gas BRU as interagency funded.
However, general funds must also be included in the annual separate

appropriation for oil and gas special litigation to offset these costs.



Position Title
Attorney 111
linvr Slaluj Staff Months

PFT 12

Type of Expenditure

| 2
Salarv «49.140
Benefits 14,597
Premium Pay
Other

Total Personal Services
Travel
Contractual
Commodities
Equipment
Utlicr
Total Cost

Funding Source for Total Cost

Federal Receipts 1002
0. F. Match 1003
General Fund 1004
GF Program Receipts 1005

Other /Interagency Receipts 1007

Request For
New Position

Component

Agency
DRU

Operations

Amount

63,738
2.400
6,600

4.500
6.800

84,038

84.038

Department of Law

& Gas Special

No. of Positions Range/Step Darg. Unit
1 ZZA LA

Location Election DisUict
Anchorage 8

Justification

This position is required to review legislative
reports of critical tax information to insure
confidentiality, if the provisions of Section 7 of
CSSB 401 become law. There are literally thou—
sands of documents that are subject to inspection
and examination during a legislative oversight
review of the tax assessments and taxpayer records
of oil and gas production and 1income taxes. A
review of any oversight reports issued by the
legislature must be conducted carefully to insure
taxpayer confidentiality as required by this
section, as well as the U.S. Tax Code. Substan—
tial coordination between the Departments of Law
and Revenue, and the legislative oversight commit—
tee will be required. Allocation of the position
one grade Ilower than the full journey level of
Attorney 1V is appropriate for this work because
it mainly addresses procedural issues rather than
substantive legal issues.

FY 89

Projects Page 1 o 5

Revised Dale




Position Title

Paralegal Assistant |11

Time Status Staff Months
PFT

Type of Expenditure
1

Salary
Dencfils
Premium Pay
Oilier

Total Personal Services

Travel
Contractual
Commodities
Equipment
Ulher

Total Cost

Funding Source for Total Cost

Federal Receipts 1002
0. F. Match 1003
General Fund 1004
GF Program Receipts 1003

Other

Request For
New Position

No. of Positions Range/Step Oarg. Unit
16A GGU
Location Election District
12 Anchorage
g,i { Justification
Amount This position is needed to monitor and control tax
2 3 documents transferred to the legislature, if the
32,424 VAN S o provisions of Section 7 of CSSB 401 become law.
10,901 -\5 e There are literally thousands of documents that
Im are subject to inspection and examination during
. a legislative oversight review of tax assessments
Ipifikisgjj = 43,325 and taxpayer records of oil and gas production and
2,400 income taxes. Careful review and scrutiny of any
6.600 reports Issued to insure taxpayer confidentiality
4,500 are essential under the proposed statute as well
6,800 as the U.S. Tax Code. This Paralegal Assistant 11
position is ideally suited to assist the attorney
63.625 i responsible for review of reports 1in monitoring
O’ -’ and controlling tax report documents.
63,625
Agency Department of Law FY 89
DRU 0il & Gas Special Projects Page 2 of
Component Operations Revised Dale




Position Title
Attorney IV
Time Status Staff Months
PFT 12
Type of Expenditure
1 2
Salarv "56,244
llocfils 15,713
Premium Pay
Oilier
Total Personal Services
Travel
Contractual
Commodities
Equipment
Qilier
Total Cost
Funding Source for Total Cost
Federal Receipts 1002
C,. P. Match 1003
General Fund 1004

CF Program Receipts 1005
Oilier /Interagency Receipts 1007

Request For
New Position

HRU

Component

No. of Posiiioos Range/Step

24A

Location
Anchorage

Justification

Amount This is one of three positions that will
3 to handle 1litigation that 1is
from the transitional provisions of CSSB 401,
| ﬂS | || Section 12 is adopted and
section raises serious statute
problems as well as practical ones for all
71,957 oil and gas cases. Litigation over
2,400 will be particularly intense
6,600 could be to entirely eliminate
4.500 reduce every taxpayer"s ultimate

6,800 The total at stake in the oil
production tax cases that are

92 17257 I administrative appeal,
to the bill"s transitional provisions,
e billion. Allocation to the Attorney
recommended because of the
issues involved in this aspect of the bill.
92,257

Agency _ Department of Law

Oil & Gas Special Projects

Operations

Election District

be needed
becomes

limitation
this section
substantially
exposure.

income and

and which would be subject
exceed $2.5

substantive



Position Title

Attorney 111
Time Status Staff MonUis
PFT 12
Type of Expenditure
1 2
Salaiv 49.140
ncnefils 14.597
Premium Pay
Other
Total Personal Services
Travel
Contractual
Commodities
Equipment
Utlicr
Total Cost
Funding Source for Total Cost
Federal Receipts 1002
¢. F. Match 1003
General Fund 1004
GF Program Receipts 1005
Other /Interagency Receipts 1007
Request For hoeney
[JRU

New Position

Component

No.

Location

of Posilions Range/Step Darg. Unit

22A
Election District

Anchorage

Justification

Amount
3 This is the second of three positions that will be
needed to handle litigation that 1is expected to
' arise from the transitional provisions of CSSB
" 401, if Section 12 is adopted and becomes law.
This section raises serious statute of limitation
problems as well as practical ones for all current
63.738 oil and gas cases. Litigation over this section
2.400 | will be particularly intense because its effect
6,600 could be to entirely eliminate or substantially
4,500 reduce every taxpayer's ultimate tax exposure.
6,800 The total at stake in the oil and gas income and
production tax <cases that are in some state of
84,038 administrative appeal, and which would be subject
to the bill's transitional provisions, exceed $2.5
e billion. This position will assist the Attorney
IV responsible for statute of limitation problems
in the conduct of extensive and complex litigation
raised by the bill's transitional provisions.
84,038
Department of Law
Oil & Gas Special Projects

Operations




Position Title
. Legal Secgetar I
Time Status | Staff Months
PFT 12
Type of Expenditure p Amount
1 2 i 3
Salary 22,716
Benefits 8.749 N =), / */
Premium Pay JeiHl1
Other
Total Personal Services 31.465
Travel -0-
Contractual 5,400
Commodities 3,300
Equipment 8.400
Other
Total Cost 48,565
Funding Source for Total Cost
Federal Receipts 1002
¢i. F. Match 1003
General Fund 1004

GF Program Receipts 1005

Oilier /Interagency Receipts 1007

Request For R
New Position Compofijt

Department of Law

No. of Position! Range/Step Barg. Unit
_ 108 GGU
Location Election District
Anchorage
Justification

This is the third of three positions that will be
needed to handle litigation that 1is expected to
arise from the transitional provisions of CSSB
401, 1if Section 12 is adopted and becomes law.
The position willprovide law office support for
the two attorneysrequired by Section 12, and the
position will also provide office support for the
attorney and the paralegal required by the two-
step appeals provisions of Section 7.Consequent—
ly, the positionwill provide full-spectrum law
office clerical services, and allocation to Legal
Secretary | is therefore recommended.

Oil & Gas Special Projects

Operations




STATE OF ALASKA BILLVERSION: CS SB 401 (Finance)
1988 LEGISLATIVE SESSION PUBLISHDATE :
I FISCAL NOTE
RevisionDate: Agency Affected: Alaska Court System
Titlez Relating to administration BRU; Trial Courts
of state tax laws
Sponsor: Senator Faiks Components::

Requestor:_.qpna1-p Pin~npp Committee

EXPENDITURES/REVENUES: (Thousands ofDoUars)

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
PERSONAL SERVICES 290.6 798.5 798.5 581.2 581.2
TRAVEL
CONTRACTUAL in.n w .n . in.n ?n.n 7p.0
SUPPLIES © 1.6 s.n 5.0 3.0 3.0
EQUIPMENT 14.7 In.n

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 316.8 843.5 833.5 604.2 604.2

CAPITAL

REVENUE

FUNDING:  (Thousands ofDollars)

GENERALFUND 316.8 843.5 833.5 604.2 604.2
FEDERALFUNDS

OTHER

TOTAL 316.8 843.5 8T3.b  bus.l bu4./

POSITIONS:

FULL-TIME 5 16 16 10 10

PART-TIME
TEMPORARY

ANALYSIS : (Attacha separate page ifnecessary) Funds the following positions:

1 Superior Court Judge, PFT, Anchorage
1 In-Court Clerk, Range 12B, PFT, Anchorage
1 Secretary, Range 12B, PFT, Anchorage
1 Law CitT”*k, R”"?nge. 13A, PFT, Anchorage
1 Couinrd>le™1L~"/Rangé& 10£?, PFT, Anchorage
Prepared by : , - -- Phnno- 465-3753
Division: Senator flick Halford.,.Corchairman. n ath- 4/26/8.8
Senate Finance Ccmunittee
Approved by Commissioner: Date:
Agency:
Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor

Office ofManagement and Budget
ImpactedAgency(ies) page- , of



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

Offered: "4/26/88
Referred: Rules

5-1449T7

Original sponsor: Faiks

IN THE SENATE

BY THE FINANCE COMMITTEE

CS FOR SENATE BILL NO. 401 (Finance)

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - SECOND SESSION

For an Act entitled:

SB0401b

A BILL

"An Act relating to disclosure to the legislature of
tax returns and return information for certain crit-
ical taxes; providing for procedures, penalties, and
other safeguards to ensure the continued confiden-
tiality of tax returns and return information; relat-
ing to audits, investigations, and inspections for
certain taxes; allowing a person to seek administra-
tive review of a denial of a tax refund request;
providing for informal, nonadversarial review of an
assessment with the taxpayer for certain taxes before
the assessment becomes final; providing for depart-
mental review of the policies vreflected 1in assess-
ments or denials of refund requests for certain taxes
before those assessments and denials become final
administrative actions subject to judicial review;
providing for the judicial review of the
administrative policy review hearing for certain

taxes; amending the statute of limitations period for
certain taxes; amending Rule 609 of ;he Alaska Rules
of Appellate Procedure to require de novo review of
certain final administrative tax decisions, and
restricting the claims, counterclaims, and defenses
that may be raised; and providing for an effective

date."

-1- CSSB 401(Fin)



10

11

12

13

14

15

16

17

18

19

20

21

22
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. LEGISLATIVE FINDINGS AND PURPOSE. (a) The legislature
finds that

(1) tax revenue 1is necessary to enable the state to provide
essential services for its citizens and to ensure the public health and
wel fare;

(2) the great majority of the state"s tax vrevenue 1is derived
from certain critical taxes imposed on taxpayers in the oiland gas indus-
try, including in particular, the production taxes leviedunder AS 43.55
and AS 43.57, the income tax levied under AS 43.20 when AS 43.20.072 ap-
plies, and the income tax levied under former AS 43.21;

(3) the relatively small number of taxpayers of these critical
taxes often makes it difficult or impossible for the Department of Revenue
to review the administration and operation of these taxes with the legisla-
ture without disclosing information that allows a particular taxpayer to be
identified;

(4) the legislature must be able to review and oversee the
administration and operation of these critical taxes in order to be assured
that the state is receiving its proper tax revenue and that these critical
tax laws are operating in the manner intended by the legislature;

(5) the legislature must exercise its review authority to ensure
that the collection of this critical tax revenue by the Department of
Revenue is efficient, fair, prompt, and in the best interest of the state;

(6) tax returns and vreturn information are confidential and
oicen contain information of a proprietary or sensitive business nature;

(7) taxpayers are entitled to protections against public disclo-
sure of their tax returns and return information;

(8) exchange agreements with the Internal Revenue Service pre-

vent certain tax information from being disclosed;
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(9) protection of tax returns and return information fosters and
allows for full disclosure by taxpayers to taxing authorities and, there-
fore, promotes effective administration of, and compliance with, tax pro-
grams;

(10) legislators and legislative employees who are given access
to tax returns and return information and who improperly breach confiden-
tiality by disclosing or allowing the information to be disclosed should be
subject to the same sanctions that are imposed for the violations by em-
ployees of the executive branch;

(11) Dbecause of the natural resource revenue sharing provisions
under 43 U.S.C. 1606(i) - (J), disclosure of tax returns or tax information
with respect to oil and gas activities by Alaska Native corporations would
intrude into the affairs and privacy not only of the .Alaska Native regional
corporations actually engaging in oil and gas activities, but also of all
other Alaska Native regional corporations except the 13th regional corpo-
ration, all Alaska Native village corporations, and Alaska Natives who own
stock in one of the original 12 regional corporations but not in a village
corporation;

(12) the taxes that have been and are being paid under AS 43.20,
AS 43.55, AS 43.57, and under former AS 43.21 with respect to oil and gas
activities by Alaska Native corporations represent too small a fraction of
the total amount of these taxes paid to the state to warrant the degree of
intrusion into the affairs and privacy of Alaska Natives and Alaska Native
corporations that would be caused by disclosure of tax returns or tax
information to the legislature;

(13) the Department of Revenue has issued assessments against
approximately two dozen oil and gas taxpayers for additional taxes, pen-
alties, and interest that total more than $2,500,000,000, primarily for oil

and gas production taxes under AS 43.55 and AS 43.57 before 1983, for
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corporate income taxes under separate accounting under former AS 43.21
during the 1978 - 1981 period, and under modified apportionment, particu-
larly under AS 43.20 and AS 43.20.072, for subsequent periods;

(14) excessive delays have occurred within the Department of
Revenue in the handling of administrative appeals regarding these taxes;

(15) the penalties and interest associated with these assess-
ments are, on the average, approximately equal to the amount ofadditional
tax being claimed under the assessments, so that for each dollar"s change
in the underlying tax claim, there is a change of approximately two dollars
in the total figure of $2,500,000,000 for these assessments;

(16) very large assessments regarding these taxes have been made
with inadequate prior review within the Department of Revenue and with the
taxpayers involved;

(17) the sheer magnitude of these assessments affects the fi-
nances and operations of the state government itself, and the collection of
the taxes due, plus interest and penalties that may be appropriate, will
significantly affect the ability of the state to provide for the public
health and welfare of its citizens;

(18) for later tax periods that are still under audit and for
tax periods in the future, the best interest of the state and its citizens
requires that the audits, the administrative review, and the collection of
additional assessed taxes be conducted and completed in a more orderly and
expeditious fashion than is currently the case; and

(19) to avoid the risks and delays that could arise from taxpay-
er challenges to the administrative appeal process within the Department of
Revenue on the ground that the department®s hearing officers are not disin-
terested and impartial, Alaska Rule of Appellate Procedure 609 must be
changed to provide for mandatory instead of discretionary denovo review by

the superior court of disputed factual issues in the department®s final
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decisions regarding these critical oil and gas taxes.
(b) The purposes of this Act are to ensure that

(1) the public health and welfare of the citizens of the state
are provided for through the receipt and expeditious collection of all tax
revenue that the state is entitled to receive under its tax laws;

(2) the legislature is able to fulfill effectively 1its respon—
sibilities to monitor and review the administration of the state®s tax laws
and to consider changes that may become necessary or desirable from time to
time for those laws;

(3) taxpayers are protected from improper disclosure of tax
returns and return information;

(4) the exchange agreements with the Internal Revenue Service
regarding tax information are not jeopardized;

(5) the tax laws of the state are administered fairly and uni-—
formly ; and

(6) the right to privacy 1is recognized, respected, and properly
protected.

* Sec. 2. AS 24.10 is amended by adding a new section to article 2 to
read:

Sec. 24.10.070. CONFIDENTIALITY OF INFORMATION. A present or
former employee or agent of the legislature may not disclose tax
information contained in a report or return filed under AS 43 without
the prior consent of the person whose tax information would be dis—
closed.

* Sec. 3. AS 24.60.060 is amended by adding a new subsection to read:

()] A person to whom this chapter applies may not disclose
use for personal gain or for the personal gain of another person any
confidential tax information contained in a report or a return filed

under AS 43 and furnished to the person under AS 43.05.231 -
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43.05.239. A violation of this subsection is one of the most serious
breaches of the standards of conduct established by this chapter.
Sec. 4. AS 24.60 1is amended by adding a new section to read:

Sec. 24.60.172. SPECIAL PROCEEDINGS BEFORE THE COMMITTEE. (a)
If a complaint before the committee involves an allegation that a
person to whom this chapter applieshas disclosed confidential tax
information contained in a report or return filed under AS 43 with the
Department of Revenue and furnished to the person under AS 43.05.231 -
43.05.239, the proceedings of the committee under AS 24.60.170 are
modified as follows:

(1) the complaint may be initiated and filed at any time
within one year of the alleged disclosure;

(2) proceedings on the complaint that are pending before
the committee on the 60th day before a state primary or general elec-
tion are not stayed.

(b) Unless the taxpayer or a third party whose tax 1information
is alleged to have been improperly disclosed consents to the public
disclosure of the tax information or of the person®s identity, the
proceedings of the committee under AS 24.60.170 are further modified
as follows:

(1) the hearing may not be held in open session;

(2) before being made public, a transcript containing the
information shall be edited to prevent the disclosure of the informa-
tion and the identity of the taxpayer or the third party;

(3) a decision, if made public, shall be edited to prevent
the disclosure of the information and to protect the identity of the
taxpayer or the third party; and

(4) a public statement may not contain information identi-

fying the taxpayer, a third party, or the tax information.
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(c) A person whose tax information 1is alleged to have been
improperly disclosed may consent to the public disclosure of the
person®"s 1identity and of certain portions of the information without
waiving the right to keep confidential the remainder of the tax infor—
mation. The release must be in writing unless given orally by the
person on the record before the committee. The information released
from confidentiality under this subsectionmay be disclosed in the
materials released to the public under (b)(2) - (4) of this section.

* Sec. 5. AS 43.05.230(a) is amended to read:

(a) It is unlawful for a current or former officer, legislator,
employee, or agent of the state to divulge the amount of income or the
particulars set out or disclosed in a report or return made under this
title, except

(¢D) inconnection with official investigations or proceed—
ings of the department, whether judicial or administrative, involving
taxes due under this title

(2) inconnection with official investigations or proceed—
ings of the child support enforcement agency, whether judicial or
administrative, involving child support obligations imposed or im-
posable under AS 25 or AS 47;

A) as provided in AS 38.05.035 pertaining to audit func—
tions; and

(4) as otherwise provided in this section or in AS 43.-
05.231 - 43.05.239.

* Sec. 6. AS 43.05.230(Ff) 1is repealed and reenacted to read:

(f) A person who knowingly violates a provision of this section
is guilty of a class C felony. If the negligence of a member or
former member of the legislature or a present or former employee or

agent of the legislature results in a violation of this section, the
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member, employee, or agent of the legislature is subject to a civil
penalty of $5,000. The department shall enforce this section and
collect the civil penalty established by this subsection. This sub-
section is not intended to impair, limit, or abolish a right, claim,
or cause of action that a person may have whose information is unlaw-
fully disclosed.

Sec. 7. AS 43.05 is amended by adding new sections to read:

Sec. 43.05.231. LEGISLATIVE REQUEST FOR TAX INFORMATION. Sub-
ject to AS 43.05.233, after a legislative committee identifies the
scope of an investigation or inquiry vrelating to taxes, and after
adoption by either house of the legislature of a simple resolution
giving the committee authority to receive tax information about crit-
ical taxes, the committee chair or co-chair may request tax returns
and return information relating to critical taxes, and the commis-
sioner of revenue shall provide the requested tax returns or return
information under AS 43.05.231 - 43.05.239. The request shall be in
writing and may 1identify a particular taxpayer.

Sec. 43.05.232. COMMISSIONER®S TRANSFER OF UNREQUESTED TAX
INFORMATION. (a) Subject to AS 43.05.233, the commissioner may
transfer unrequested tax vreturns or return information regarding
critical taxes to a legislative committee after making a written
determination that the transfer of the tax returns or return informa-
tion is iIn the best interest of the state.

(b) In making a determination under (a) of this section, the
commissioner shall consider

(1) if the legislative committee is reviewing the adminis-
tration of a critical tax, whether the tax returns or return informa-
tion would demonstrate the application of a critical tax more <clearly

than a hypothetical example would, end if so, whether the aspects of
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tax administration that would be more clearly demonstrated are materi-
al and significant to the committee®"s review;

(2) if the legislative committee is considering adding a
new tax or amending an existing tax, how necessary it is to transfer
tax returns or return information regarding critical taxes in order to
demonstrate the effect on taxpayers of the tax law change being con-
sidered;

3) whether the tax returns or return information would
clarify or rectify information provided by a taxpayer to a legislative
committee;

(4) the potential harm the taxpayer may suffer 1if the
taxpayer®"s tax returns or return information is subsequently disclosed
illegally;

(5) any other interest of the taxpayer in avoiding the
transfer of the tax returns or return information;

(6) if a taxpayer®"s tax returns or return information is
being transferred at the taxpayer®"s request under AS 43.05.235(e),
whether it is necessary or appropriate to supplement the tax returns
or return information in order to give the committee a balanced and
complete presentation.

Sec. 43.05.233. GENERAL LIMITATIONS ON REQUESTS AND TRANSFERS.
(a) Tax returns and return information for critical taxes may be
requested by a legislative committee under AS 43.05.231 or transferred
to a legislative committee und»r AS 43.05.232 only if the purpose of
the committee"s request or transfer is to assist the committee in
carrying out its responsibilities to

(¢D) consider tax legislation; or

(2) oversee the effective and efficient administration of

the state"s laws regarding critical taxes, including the review of
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audits, litigation, or settlements.

(b) A request or transfer may not be made under AS 43.05.231 or
43.05.232 if the purpose of the request or transfer is to direct the
executive branch in its audit, litigation, or settlement efforts, or
to collect information to embarrass, harass, or discriminate against a
taxpayer.

(c) AS 43.05.231 - 43.05.239 do not permit the transfer to a
legislative committee of tax returns and return information provided
by the Internal Revenue Service under exchange agreements with the
department, or the transfer to a legislative committee of tax returns
and return information for taxes other than critical taxes.

Sec. 43.05.234. PREPARATION AND TRANSMITTAL OF TAX INFORMATION,
() Before providing tax returns or return information in response to
a legislative request under AS 43.05.231 or under a commissioner"s
determination made under AS 43.05.232, the commissioner shall review
the purpose of the proposed transfer of the tax returns or return

information to determine what type of tax return or return information

will provide the needed information. If more than one type of tax
return or return information will provide the needed information, the
commissioner shall choose the return or return information that, in

the commissioner®™s discretion, is the least commercially sensitive.
Whenever possible, instead of transactional documents, the commission—

er shall transfer summary documents or analyses that have been pre-—
pared by the department. In this subsection, "summary documents or
analyses"™ includes audit narratives, infornal conference decisions,

and formal hearing decisions.

(b) When the period for submitting additional analysis, comment,

or information under AS 43.05.235(b) has expired, the ~commissioner

shall transfer to the committee the tax return or return information,
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including the additional analysis, comment, or information, if any,
received by the commissioner from the taxpayer under AS 43.05.235(b).

(c) If a taxpayer submits analysis, comment, and other written
information to a committee under AS 43.05.235(d), the department shall
transfer the analysis, comment, or other information to the committee
within 24 hours after receiving it and the request.

(d) The commissioner shall transfer all the tax returns and
return information requested to be transferred by the taxpayer under
AS 43.05.235(e) within 24 hours after receiving the request, except
for return information that needs to be extracted or compiled by the
department from other materials. Return information that needs to be
extracted or compiled by the department shall be transferred within
five days after the request. The chair or co-chair of the committee
to which the return information is to be transferred may for good
cause grant a reasonable extension of time for making the transfer and
shall immediately notify the taxpayer of the extension.

(e) The department has exclusive responsibility for duplicating
and numbering the copies of tax returns and return information pro—
vided to a legislative committee under AS 43.05.231 - 43.05.-235.

Sec. 43.05.235. TAXPAYER NOTIFICATION AND SUBMISSION OF TAX
INFORMATION. (a) Before transferring a tax return or return informa—
tion under AS 43.05.231 or 43.05.232, the ~commissioner shall notify
the taxpayer whose tax return or return information is to be trans—
ferred of the proposed transfer and the content of the tax return or
return information to be transferred, and, if the transfer is under
AS 43.05.232, shall provide the taxpayer with a copy of the commis—
sioner"s determination.

(b) Within seven days after receiving the notice of a transfer

proposed under AS 43.05.231 or the notice and determination of a
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transfer proposed under AS 43.05.232, the taxpayer may submit agdi—
tional analysis, comment, or other information to the m>artment  for
transfer under AS 43.05.234(b). ,

(c) A taxpayer may waive the provisions of (a) - (b) of this

t
section by providing the commissioner with a written waiver signed by

the taxpayer. t
(d) If, in addition to the additional analysis, comment, and
K&
other information filed by the taxpayer with the department under (b)
of this section, a taxpayer wants to provide the legislative committee
with analysis, comment, and other written information regarding 1the
taxpayer®s tax return or return information being <considered by the
committee, the taxpayer shall file the analysis, comment, or other
information with the department and request that the department trans—
fer the information to the legislative committee.

(e) A taxpayer may at any time request the commissioner to
transfer the taxpayer®s tax returns or return information to a legis—
lative committee. The request must be in writing, must state which
tax returns or return information is to be transferred, and must state
the legislative committee to which the tax returns or return informa—
tion is to be transferred. The taxpayer shall pay the department the
reasonable cost of duplicating the material for the transfer.

(f) A taxpayer®"s request under (e) of this section 1is not a
waiver of confidentiality, and the tax returns and return information
transferred under (e) of this section are subject to the same sanct—
ions and safeguards against disclosure as other tax returns and return
information transferred under AS 43.05.231 - 43.05.235.

Sec. 43.05.236. CONSIDERATION OF TAX INFORMATION BY LEGISLATIVE

COMMITTEE. (a) A legislative committee shall ~consider tax returns

and return information transferred under AS 43.05.231 - 43.05.235 in
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executive session only, unless the taxpayer and any third party whose
tax return or return information is being considered in conjunction
with the taxpayer®s tax return or return information consent in writ—
ing to a disclosure in open session. The executive session must be
open to all legislators.

(b) The committee chair or co-chair may designate legislative
employees and agents to inspect the tax returns and vreturn informa—
tion, but the chair or co-chair shall limit the number of designated
employees and agents to the fewest number necessary that is consistent
with the need of the committee and its individual members to analyze
and understand thetax return and return information fully. Legisla—
tive employees andagents who are not designated wunder this subsection
may not attend theexecutive session.

(c) If a taxreturn or return information regarding only one
taxpayer is being presented to the committee or is being discussed by
it, the chair or co-chair shall allow the taxpayer to attend the
portions of the executive session when the taxpayer®s tax return or
return information is presented or discussed, and the taxpayer shall
have a reasonable opportunity to address the committee at the ~conclu—
sion of the presentation or discussion.

) If a tax return or return information regarding more than
one taxpayer is being presented to or considered by the committee at
one time, a transcript of the executive session shall be prepared and
presented to each taxpayer within 48 hours after the executive ses—
sion. The portions of the transcript pertaining to tax returns and
return information of a taxpayer other than the one to whom it is
presented shall be blanked out or otherwise deleted while at the same
time preserving the coherence of the transcript as much as possible.

(e) At the request of the taxpayer, a taxpayer receiving an
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edited transcript under (d) of this section shall be given a reason-
able opportunity as soon as practicable to address the committee in
executive session about the presentation and discussion of the tax-
payer®s tax returns and return information.

Sec. 43.05.237. PROHIBITION AGAINST DISCLOSURE. (a) Disclosure
contrary to the provisions of AS 43.05.231 - 43.05.239 by a member or
former member of the legislature or by a present or former employee or
agent of the legislature of all or part of a tax return or return
information that 1is confidential under AS 43.05.230 and transferred to
a legislative committee under AS 43.05.231 - 43.05.235 is a violation
of AS 43.05.230.

(b) Before receiving or reviewing a return or return information
provided by the commissioner under AS 43.05.231 - 43.05.235, a member
of the legislature or an employee or agent of the legislature shall,
on a form prepared by the commissioner,

(1) acknowledge that the return or return information 1is
confidential and that a disclosure of part or all of the return or
return information contrary to the provisions of this section 1is
prohibited by law; and

(2) execute an agreement with the department to keep the
return or return information confidential, to abide by regulations
adopted by the department under AS 43.05.238, and to return the doc*—
ments to the department.

Sec. 43.05.238. REGULATIONS. To ensure confidentiality, the
commissioner shall adopt regulations governing the transmittal, re-
ceipt, safekeeping, removal from storage or filing location, account-
ing for possession, and return to the department of tax i*eturns and
return information transferred under AS 43.05.231 - 43.05.235.

Sec. 43.05.239. DEFINITIONS. In AS 43.05.231 - 43.05.239
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(1) "critical tax™ means
(A) a tax imposed under AS 43.55 or AS 43.57;
(B) the tax imposed under former AS 43.21, unless the
taxpayer is a corporation established under 43 U.S.C. 1606; and
(C) the tax imposed under AS 43.20 if AS 43.20.072
applies when determining the amount of the tax and the taxpayer
is not a corporation established under 43 U.S.C. 1606;

(2) "return" has the meaning given in 26 U.S.C. 6103(b) (1),
except that "secretary" is read as "department”™ and "this title" means
AS 43;

(3) "return information" has the meaning given in 26 U.S.C.
6103(b)(2)(A), except that "secretary"™ is read as '"department" and
"this title"” means AS 43; "return information” does not include trans—
actional documents prepared during a tax period that ended within two
years of the date of the transfer of the "return information" under
AS 43.05.231 - 43.05.235;

(4) "transactional document™ means a document that relates
to the sale, exchange, or other transfer by a taxpayer of real proper—
ty or tangible or intangible personal property and that

(A) constitutes all or part of a contract or agreement
concerning the sale, exchange, or other transfer, including
contract amendments, billings, and invoices; or

(B) summarizes one or more of the terms of the sale,
exchange, or other transfer.

* Sec. 8. AS 43.05.240(a) 1is amended to read:
(a) Except as to a matter for which procedures are provided
AS 43.05.246 - 43.05.248, a [A] person aggrieved by the action of the
department in fixing the amount of a taxx [OR] 1in imposing a penalty”

or in denying a request for refund of tax may apply to the department
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within 60 days from the date of mailing the notice required to be
given to the person by the department, giving notice of the grievance
[,1] and requesting an informal conference. At the <conference the
person aggrieved may present arguments and evidence relevant to the
grievance [AMOUNT OF TAX OR PENALTY DUE THE STATE]. |If the department
determines that a correction is warranted, the department shall make
the correction.

Sec. 9. AS 43.05.240(b) 1is amended to read:

(b) Except as to a matter for which procedures are provided in
AS 43.05.246 - 43.05.248, a [A] person-aggrieved by the action of the
department in fixing the amount of a tax” [OR] 1in imposing a penalty”
or in denying a request for refund of tax may apply to the department
and request a formal hearing

(¢D) in place of the informal conference provided for in (a)
of this section, within 60 days from the date of mailing the notice
required to be given to the person by the department; or

(2) within 30 days after decisioh resulting from an 1in—
formal conference.

Sec. 10. AS 43.05.240(c) 1is amertded to read:

(c) At the formal hearing the department may subpoena witnesses
and may administer oaths and make 1inquiries necessary to consider and
decide the grievance [DETERMINE THE AMOUNT OF THE TAX OR PENALTY CDUE
THE STATE]. The person aggrieved may present arguments and evidence
relevant to the amount of the tax or penalty due the stat’e. If the
department determines that a correction is Warranted, the department
shall make the correction.

Sec. 11. AS 43.05.245 is amended to read:
Sec. 43.05.245. ASSESSMENT AND COLLECTION OF TAX, PENALTIESj, AND

INTEREST. If a taxpayer fails to file a return or report required by
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this title in the time required by law or regulation, or makes an
erroneous or fraudulent return, the department shall proceed to assess
the license fees, tax, penalties, or interest and make a return from
information which it obtains. A return made and subscribed by the
department in accordance with this section is presumed sufficient for
all legal purposes. However, nothing prevents a taxpayer from pre—
senting evidence or other information on an appeal under AS 43.05.240
or under procedures provided by AS 43.05.246 - 43.05.248 in order to
rebut the presumed sufficiency of a return made and subscribed by the
department, nor does the presumption of sufficiency alter the parties”
respective burdens of proof once the taxpayer has presented evidence
or other material information to rebut that presumption. The assess—
ment of license fees, tax, penalties, or interest under this section
occurs when the department issues a notice and demand for payment of
the license fees, tax, penalties, or interest, when a notice and
demand for payment becomes final under AS 43.05.246(g), or when the
department issues a final notice and demand for payment under AS 43.-
05.247(f). The notice and demand for payment is issued when the
notice and demand is delivered to the taxpayer in person or placed in
the United States mail, addressed to the last known address of the
taxpayer. Penalties and interest assessed under this title shall be
collected in the same manner as provided in this title for the collec—
tion of tax or license fees.
* Sec. 12. AS 43.05 is amended by adding new sections to read:

Sec. 43.05.246. CLOSING CONFERENCE AND PRELIMINARY ASSESSMENT,
(a) The procedures under this section apply to taxes under AS 43.20,
AS 43.55, AS 43.57, and former AS 43.21.

(b) Before issuing a notice and demand for payment for a tax

described in (a) of this section, the department shall give the
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taxpayer a written draft of its preliminary conclusions. The draft of
the preliminary conclusions must contain the following:

(1) a draft of any notice and demand for payment that the
department preliminarily concludes may be in order;

(2) a draft narrative fully explaining how and why the
preliminary assessment of tax or penalty has been determined; and

(3) schedules or worksheets in written or computer-readable
format setting out the calculations for the preliminary assessment.

(c) The department shall schedule a closing conference with the
taxpayer, to be held not less than 60 nor more than 90 days after the
department delivers its preliminary audit conclusions under (b) of
this section to the taxpayer in person or places those materials in
the United States mail, addressed to the last known address of the
taxpayer. The parties may extend the date for the closing conference
by agreement.

(d) The purpose of the closing conference is to ~conclude the
audit process and allow the parties to review and discuss the prelimi—
nary results and conclusions of that process informally so that any
mistaken assumptions, misunderstandings, and other errors or mistakes
can be identified and eliminated as much as possible and so that

incomplete information and unsubstantiated items can be supplemented

and substantiated. Although the interests of the parties are diver—
gent, the closing conference is not an adversarial ©proceeding. The
taxpayer may submit written and oral evidence, materials, and state—
ments, but may not be required to do so. The department®s employee in

immediate charge of the audit, investigation, or inspection may also
submit written and oral evidence, materials, and statements at the
closing conference. By agreement, written materials may be submitted

at other times before or after the closing conference.
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(e) The taxpayer may send one or more representatives to the
closing conference. The auditor or other person in 1immediate charge
of the audit, investigation, or inspection upon which the preliminary
assessment has been made shall attend the closing conference, and the
director of the division proposing the assessment or the director”s
immediate subordinate designated for this purpose other than the
person in immediate charge of the audit, 1investigation, or inspection
shall preside at the closing conference. The department may have
additional representatives at the closing conference. The person in
immediate charge of the audit, investigation, or inspection may be
excused from attending the closing conference with the consent of the
taxpayer or because of serious illness or injury, incapacitation,
death, or termination of employment with the department.

(f) Not more than 60 days after the conclusion of the ~closing
conference, the presiding officer shall issue a written decision. If
the presiding officer determines that additional tax is owed or that a
penalty should be assessed, or both, the closing conference decision
shall include a proposed notice and demand for payment for the addi—
tional tax and interest and any penalty. The proposed notice and
demand for payment shall include a written narrative fully explaining
how and why the assessment of tax or penalty has been determined,
together with schedules or worksheets 1in written or computer-readable
format setting out the calculations for the proposed assessment. If
the presiding officer determines that no assessment is in order, the
taxpayer shall be given written notice to that effect within this
60-day period. By agreement, the parties may extend the date for
issuing a notice of assessment and demand for payment or a notice of
no assessment.

(g) Unless the taxpayer requests a policy review hearing under
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AS 43.05.247, a proposed notice and demand for payment issued under
(f) of this section is final 30 days after its issuance and may not
thereafter be made the subject of judicial review.

Sec. 43.05.247. POLICY REVIEW HEARING. (a) A person aggrieved
by the action of the department in issuing a closing conference deci—
sion under AS 43.05.246(f) or in denying a request for refund of tax
under AS 43.20, AS 43.55, AS 43.57, or former AS 43.21 may request a
policy review hearing within 30 days after the date of mailing of the
notice required to be given under AS 43.05.246(f) or the denial of the
request for refund. For purposes of this section, a failure by the
department to grant or deny a request for refund within 60 days from
the time the request is made shall be considered a denial of that
request, unless the parties have extended the period by agreement.

(b) The department shall schedule the policy review hearing to
be held within 30 days after the aggrieved person™ request for it.
The parties may extend the date for the policy review hearing by
agreement.

(c) The purpose of the policy review hearing 1is to allow the
commissioner to determine whether the action causing the grievance
under (a) of this section reflects and incorporates the ~correct pol—
icies of the department, and if so, whether those policies are being
applied correctly to the aggrieved person®s circumstances.

(d) The commissioner or an authorized representative of the
commissioner other than an employee in the division taking the action
causing the grievance shall preside at the policy review hearing. The
aggrieved person, acting in person or through one or more authorized
representatives, shall have the opportunity to explain the nature of
the grievance and the relief sought. If the person is aggrieved by a

proposed assessment based on facts that the person believes are
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1 incorrect or incomplete, the person shall present written and oral
2 evidence and materials to correct or complete the facts. After the
3 presentation of the aggrieved person's case, the director of the
4 division taking the action causing the grievance or another authorized
5 representative of the division shall have the opportunity to explain
6 that action and the policies and reasons for it. The division shall

7 have the opportunity to present written and oral evidence and mate—
8 rials to prove facts that it has asserted and that the aggrieved
9 person has challenged as incorrect and to rebut or disprove any sup-—
10 plemental facts that the aggrieved person has sought to establish.
11 The formal rules of evidence do not apply to either party"s presen—
12 tations on factual issues, but the presiding officer may require
13 witnesses for both parties to give their testimony wunder oath and
14 shall allow each party®"s witnesses to be examined by the other party.
13 The proceedings of the policy review hearing shall be recorded and
16 made part of the administrative record, together with any materials
17 that may be submitted for the policy review in advance of, or after,
18 the hearing.

19 (e) Not more than 90 days after the conclusionof the policy
20 review hearing the commissioner shall issue a policy review decision.
21 The policy review decision must

22 (1) state what relief, 1if any, is being granted to the
23 aggrieved person, and state which portions, if any, of the depart-—
24 ment"s action giving rise to the grievance are being upheld;

25 (2) state which additional facts, if any, that the ag-—
26 grieved person sought to show at the hearing are being recognized and
27 which additional facts are being disregarded;

28 (3) for each disputed fact when there is adispute as to
29 one or more facts, state what is being taken as being the actual fact;
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and

(4) state, as specifically as possible, which statutory and
regulatory provisions are being relied on in granting or denying
relief to the aggrieved person, how those provisions are being inter-
preted and applied, and the specific policy considerations for the
particular interpretation and application of these provisions; broad,
unspecific policies, such as maximizing the state"s tax revenue, are
not sufficient for justifying a particular interpretation or applica-
tion of a statute or regulation.

(f) If the policy review decision concludes that a notice and
demand for payment should be made for additional tax and interest, or
penalties, if any, a final notice and demand assessing the tax and
interest, or penalties, if any, shall be issued at the same time as,
and as part of, the policy review decision. The final notice and
demand shall include a narrative fully explaining how and why the
final assessment of tax and any penalty has been determined, together
with schedules or worksheets in written or computer-readable format
setting out the calculations for the final assessment. For purposes
of AS 43.05.260, a final notice and demand for payment is not con-
sidered made until the narrative and the schedules or worksheets
setting out the calculations for the final assessment have been served
on the aggrieved person.

Sec. 43.05.248. APPEAL. Within 30 days after the 1issuance of
the commissioner®s policy review decision under AS 43.05.247, a person
aggrieved by the decision may file an action in the superior cJurt in
the judicial district where the person resides or conducts business,
for a trial de novo of those portions of thfe policy review decision
giving rise to the grievance. Neither party may raise as a claim,

counterclaim, or defense any portion or portions of the policy review
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decision that are not contested and do not give rise to the grievance.
The aggrieved person shall be given access to the files of the depart—
ment in the matter for preparing the appeal. If the court determines
that the assessment or the tax payment was correct, it shall —confirm
the tax. If the assessment or tax payment was incorrect, the court
shall determine the amount of the tax and order the payment of the
deficiency or the refund of the excess, as the ~case may be. The
department shall immediately pay any refund due and attach a certified
copy of the judgment to the payment.
* Sec. 13. AS 43.05.260(a) 1is amended to read:

(a) Except as provided in (¢) and (d) of this section and
AS 43.20.200(b). the amount of a tax imposed by this title must be
assessed within three years after the return was filed, whether or not
a return was filed on or after the date prescribed by law. If the tax
is not assessed before the expiration of the three-year period, a
proceeding [NO PROCEEDINGS] may not be instituted in court for the
collection of the tax.

* Sec. 14. AS 43.05.260(c) 1is amended to read:

(c) The following exceptions apply to the Jlimitation periods
[PERIOD] in (a) and (d) of this section:

(€D) in the case of a false or fraudulent return with the
intent to evade tax, the tax may be assessed, or a proceeding in court
for collection of the tax may be begun without assessment, at any
time;

(2) in the case of a failure to file a return, the tax may
be assessed, or a proceeding in court for the collection of the tax
may be begun without assessment, at any time;

3) if, before the expiration of the time prescribed 1in

this section for the assessment of a tax imposed by this title, both
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the department and the taxpayer have consented in writing to the
assessment after the expiration of the time, the tax may be assessed
at any time before the expiration of the period agreed upon; however,
the period agreed upon may be extended by a subsequent agreement in
writing made before the expiration of the period previously agreed
upon.

* Sec. 15. AS 43.05.260 is amended by adding a new subsection to read:

(d) For a tax to which the procedures under AS 43.05.246 -

43.05.248 are applicable, the limitation period is four years.

* Sec. 16. COURT RULE CHANGE. AS 43.05.248, added by sec. 12 of this
Act, amends Rule 609 of the Alaska Rules of Appellate Procedure by making
trial de novo mandatory rather than discretionary in appeals relating to
taxes to which AS 43.05.248 is applicable and restricting the claims,
counterclaims, and defenses that may be raised.

* Sec. 17. TRANSITIONAL PROVISIONS. (a) AS 43.05.231 - 43.05.239, as
added by sec. 7 of this Act, apply to all tax returns and return informa-
tion for critical taxes, as defined in AS43.05.239, in the possession of
the Department of Revenue on or after the effective date of this Act.

(b) The Department of Revenue shall adopt the regulations required by
AS 43.05.238, enacted by sec. 7 of this Act, before the department trans-
fers a tax return or return information to a legislative committee under
AS 43.05.231 - 43.05.239. Initial regulations adopted as directed under
this subsection to implement or interpret AS 43.05.231 - 43.05.239 may not
be adopted as emergency regulations.

(c) The provisions of AS 43.05.248, added by sec. 12 of this Act,
apply toany grievance with respect to a tax under AS 43.20, AS 43.55,
AS 43.57, or former AS 43.21 that, on the effective date of this Act, has
not been appealed to superior court under AS 43.05.240(d).

* Sec. 18. This Act takes effect immediately under AS 01.10.070(c).
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IN THE SENATE
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BY THE FINANCE COMMITTEE

CS FOR SENATE BILL NO. 401 (Finance)

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - SECOND SESSION

For an Act entitled:

A BILL

"An Act relating to disclosure to the legislature of
tax returns and return information for certain crit—
ical taxes; providing for procedures, penalties, and
other safeguards to ensure the continued confiden—
tiality of tax returns and return information; relat—
ing to audits, 1investigations, and 1inspections for
certain taxes; allowing a person to seek administra—
tive review of a denial of a tax refund request;

providing for informal, nonadversarial review of an

assessment with the taxpayer for certain taxes before

the assessment becomes Tfinal; providing for depart—
mental review of the policies reflected in assess—
ments or denials of refund requests for certain taxe”

before those assessments and denials become fTinal

administrative actions subject to judicial review;

providing for the judicial review of the

administrative policy review hearing for certain

taxes; amending the statute of limitations period for

certain taxes; amending Rule 609 of the Alaska Rules

of Appellate Procedure to require de novo review of

certain final administrative tax decisions, and

restricting the claims, counterclaims, and defenses

that may be raised; and providing for an effective

date."
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. LEGISLATIVE FINDINGS AND PURPOSE. (€)) The [legislature
finds that

Q tax revenue is necessary to enable the state to provide
essential services for itscitizens and to ensure the public health and
welfare;

(@) thegreat majority of the state®"s tax revenue is derived
from certain critical taxes imposed on taxpayers in the oil and gas indus—
try, 1including 1in particular, the production taxes levied under AS 43.55
and AS 43.57, the 1income tax levied under AS 43.20 when AS 43.20.072 ap—
plies, and the income tax levied under former AS 43.21;

(©)) the relatively small number of taxpayers of these critical
taxes often makes it difficult or impossible for the Department of Revenue
to review the administration and operation of these taxes with the legisla—
ture without disclosing information that allows a particular taxpayer to be
identified;

@ the Jlegislature must be able to review and oversee the
administration and operation of these critical taxes in order to be assured
that the state is receiving its proper tax revenue and that these critical
tax laws are operating in the manner intended by the legislature;

(6) the legislature must exercise iIts review authority to ensure
that the collection of this critical tax revenue by the Department of
Revenue is efficient, fair, prompt, and in the best iInterest of the state;

®) tax returns and return information are confidential and
often contain information of a proprietary or sensitive business nature;

(7) taxpayers are entitled to protections against public disclo—
sure of their tax returns and return information;

(3) exchange agreements with the Internal Revenue Service pre—
vent certain tax information from being disclosed;
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(9) protection of tax returns and return inform ation
allows for full disclosure by taxpayers to taxing authorities and, there-
fore, promotes e ffective administration of, and compliance with, tax pro-

grams ;

(10) legislators and legislative employees who are given

to tax returns and return inform ation and who improperly breach confiden-
tia lity by disclosing or allowing the inform ation to be disclosed should be
subject to the same sanctions that are imposed for the violations by em-
ployees of the executive branch;

(11) because of the natural resource revenue sharing provisions
under 43 U.S.C. 1606¢(i) - (j), disclosure of tax returns or tax inform ation
w ith respect to o il and gas activities by Alaska Native corporations would
intrude into the affairs and privacy not only of the Alaska Native regional
corporations actually engaging in o il and gas activities, but also of all
other Alaska Native regional corporations except the 13th regional corpo-
ration, all Alaska Native village corporations, and Alaska Natives who own
stock in one of the original 12 regional corporations but not in a village
corporation;

(12) the taxes that have been and are being paid under AS 43.20,
AS 43.55, AS 43.57, and under former AS 43.21 with respect to o il and gas
activities by Alaska Native corporations represent too small a fraction of
the total amount of these taxes paid to the state to warrant the degree of
intrusion into the affairs and privacy of Alaska Natives and Alaska Native
corporations that would be <caused by disclosure of tax returns or tax
inform ation to the legislature;

(13) the Department of Revenue has issued assessments against
approximately two dozen o il and gas taxpayers for additional taxes, pen-
alties, and interest that total more than $2,500,000,000, prim arily for o il
and gas production taxes under AS 43.55 and AS 43.57 before 1983, for
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corporate income taxes under separate accounting under former AS 43.21
during the 1978 - 1981 period, and under modified apportionment, particu—
larly under AS 43.20 and AS 43.20.072, for subsequent periods?

(14) excessive delays have occurred within the Department of
Revenue 1in the handling of administrative appeals regarding these taxes?

(15) the penalties and interest associated with these assess—
ments are, on the average, approximately equal to the amount of additional
tax being claimed under the assessments, so that for each dollar®s change
in the underlying tax claim, there is a change of approximately two dollars
in the total figure of $2,500,000,000 for these assessments?

(16) very large assessments regarding these taxes have been made
with 1nadequate prior review within the Department of Revenue and with the
taxpayers involved?

(17) the sheer magnitude of these assessments affects the fi—
nances and operations of the state government itself, and the collection of
the taxes due, plus interest and penalties that may be appropriate, will
significantly affect the ability of the state to provide for the public
health and welfare of its citizens?

(18) for later tax periods that are still under audit and for
tax periods 1in the future, the best interest of the state and 1its citizens
requires that the audits, the administrative review, and the collection of
additional assessed taxes be conducted and completed in a more orderly and
expeditious fashion than is currently the case? and

(19) to avoid the risks and delays that could arise from taxpay—
er challenges to the administrative appeal process within the Department of
Revenue on the ground that the department®"s hearing officers are not disin—
terested and impartial, Alaska Rule of Appellate Procedure 609 must be
changed to provide for mandatory instead of discretionary de novo review by
the superior court of disputed factual 1issues 1in the department®s final
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decisions regarding these critical oil and gas taxes.
(b) The purposes of this Act are to ensure that

(1) the public health and welfare of the citizens of the state
are provided for through the receipt and expeditious collection of all tax
revenue that the state is entitled to receive under its tax laws;

(2) the legislature is able to fulfill effectively its respon—
sibilities to monitor and review the administration of the state"s tax laws
and to consider changes that may become necessary or desirable from time to
time for those laws?

(©)) taxpayers are protected from improper disclosure of tax
returns and return information?

(4) the exchange agreements with the Internal Revenue Service
regarding tax information are not jeopardized?

(5) the tax laws of the state are administered fairly and uni—
formly? and

(6) the right to privacy is recognized, respected, and properly
protected.

* Sec. 2. AS 24.10 is amended by adding a new section to article 2 to
read:

Sec. 24.10.070. CONFIDENTIALITY OF [INFORMATION. A present or
former employee or agent of the legislature may not disclose tax
information contained in a report or return filed under AS 43 without
the prior consent of the person whose tax information would be dis—
closed.

* Sec. 3. AS 24.60.060 is amended by adding a new subsection to read:

(b) A person to whom this chapter applies may not disclose or
use for personal gain or for the personal gain of another person any
confidential tax information contained in a report or a return filed
under AS 43 i*nd furnished to the person under AS 43.05.231 -
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43.05.239. A violation of this subsection is one of the most serious
breaches of the standards of conduct established by this chapter.
Sec. 4. AS 24.60 is amended by adding a new section to read:
Sec. 24.60.172. SPECIAL PROCEEDINGS BEFORE THE COMMITTEE. (€))

IT a complaint before the committee 1involves an allegation that a
person to whom this chapter applies has disclosed confidential tax
information contained in a report or return filed under AS 43 with the
Department of Revenue and furnished to the person under AS 43.05.231 -
43.05.239, the proceedings of the committee under AS 24.60.170 are
modified as follows:

(1) the complaint may be 1initiated and filed at any time
within one year of the alleged disclosure;

(2) proceedings on the complaint that are pending before
the committeeon the 60th day before a state primary or general elec—

tion are not stayed.

(b) Unless the taxpayer or a third party whose tax informati

is alleged to have been improperly disclosed consents to the public
disclosure of the tax information or of the person®s identity, the
proceedings of the committee under AS 24.60.170 are further modified
as follows:

(1) the hearing may not be held in open session;

(2) before being made public, a transcript containing the
information shall be edited to prevent the disclosure of the informa—
tion and the identity of the taxpayer or the third party;

(3) a decision, if made public, shall be edited to prevent
the disclosureof the information and to protect the identity of the
taxpayer or the third party; and

(4) a public statement may not contain information identi—

fying the taxpayer, a third party, or the tax information.
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©) A person whose tax 1information is alleged to have
improperly disclosed may consent to the public disclosure of the
person®s identity and of certain portions of the information without
waiving the right to keep confidential the remainder of the tax infor—
mation. The release must be in writing unless given orally by the
person on the record before the committee. The information released
from confidentiality under this subsection may be disclosed in the
materials released to the public under (b)(@2) - (4) of this section.

Sec. 5. AS 43.05.230(a) is amended to read:

(€)) It is unlawful for a current or former officer, legislato

employee, or agent of the state to divulge the amount of income or the
particulars set out or disclosed in a report or return made under this
title, except

(1) in connection with official 1investigations or proceed—
ings of the department, whether judicial or administrative, 1involving
taxes due under this title;

(2) in connection with official investigations or proceed—
ings of the child support enforcement agency, whether judicial or
administrative, 1involving child support obligations 1imposed or im-
posable under AS 25 or AS 47;

(3) as provided in AS 38.05.036 pertaining to audit func—
tions ; and

(4) as otherwise provided in this section or in AS 43.-
05.231 - 43.05.239.

Sec. 6. AS 43.05.230(f) is repealed and reenacted to read:

() A person who knowingly violates a provision of this section
is guilty of a class C felony. IT the negligence of a member or
former member of the legislature or a present or former employee or
agent of the legislature results in a violation of this section, the
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member, employee, or agent of the Jlegislature is subject to a

penalty of $5,000. The department
collect the civil penalty established
section is not intended to impair, Ilim

or cause of action that a person may have

fully disclosed.

* Sec. 7. AS 43.05 is amended by adding

Sec. 43.05.231. LEGISLATIVE REQUEST
ject to AS 43.05.233, after a legislative
scope of an investigation or inquiry
adoption by either house of the Jlegislature of a simple

giving the committee authority to receive

this

ta X

enforce this

or abolish

subsection. This

section

civil

and

sub -

a right, claim,

whose inform ation is unlaw-

sections to

read:

FOR TAX INFORMATION.

comm ittee

id entifies

relating to taxes, and

inform ation about

Sub-

the

after

resolution

crit-

ical taxes, the committee chair or co-chair may request tax returns

and return inform ation relating to critical taxes, and the commis-
sioner of revenue shall provide the requested tax returns or return
inform ation under AS 43.05.231 - 43.05.239. The request shall be in
w riting and may identify a particular taxpayer.

Sec. 43.05.232. COMMISSIONER'S TRANSFER OF UNREQUITED TAX
INFORMATION. (a) Subject to AS 43.05.233, the commissioner may
transfer wunrequested t?>I returns o ratum inform ation regarding
critical taxes to a legislative committee after making a written

determ ination that the transfer of the
tion is in the best interest of the state.

(b) In making a determination

commissioner shall consider
(1) if the
tration of a critical tax, whether the

tion would demonstrate the application

than a hypothetical example would, and
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tax administration that would be more clearly demonstrated are materi—
al and significant to the committee™s review;

(@) if the legislative committee is considering adding a
new tax or amending an existing tax, how necessary it is to transfer
tax returns or return information regarding critical taxes in order to
demonstrate the effect on taxpayers of the tax law change being con—
sidered;

(3 whether the tax returns or vreturn information would
clarify or rectify information provided by a taxpayer to a legislative
committee;

(@)) the potential harm the taxpayer may suffer if the
taxpayer®s tax returns or return information is subsequently disclosed
illegally;

©) any other interest of the taxpayer 1in avoiding the
transfer of the tax returns or return information;

(6) if a taxpayer®"s tax returns or return information is
being transferred at the taxpayer®s request under AS 43.05.235(e),
whether 1t is necessary or appropriate to supplement the tax returns
or return information in order to give the committee a balanced and
complete presentation.

Sec. 43.05.233. GENERAL LIMITATIONS ON REQUESTS AMD TRANSFERS,
(@) Tax returns and return information for critical taxes may be
requested by a legislative committee under AS 43.05.231 or transferred
to a legislative committee under AS 43.05.232 only if the purpose of
the committee"s request ortransfer is to assist the committee in
carrying out its responsibilities to

(1) consider tax legislation; or

(2) oversee the effective and efficient administration of
the state"s laws regardingcritical taxes, 1including the review of

-9- CSSB 401 (Fin)
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audits, litigation, or settlements.

(b) A request or transfer may not be made under AS 43.05.231 or
43.05.232 if the purpose of the request or transfer is to direct the
executive branch 1in its audit, litigation, or settlement efforts, or
to collect information to embarrass, harass, or discriminate against a
taxpayer.

(c) AS 43.05.231 - 43.05.239 do not permit the transfer to a
legislative committee of tax returns and return information provided
by the Internal Revenue Service under exchange agreements with the
department, or the transfer to a legislative committee of tax returns
and return information for taxes other than critical taxes.

Sec. 43.05.234. PREPARATION AND TRANSMITTAL OF TAX INFORMATION,
(€)) Before providing tax returns or return information in response to
a legislative request under AS 43.05.231 or under a commissioner"s
determination made under AS 43.05.232, the commissioner shall review
the purpose of the proposed transfer of the tax returns or return
information to determine what type of tax return or return information
will provide the needed information. If more than one type of tax
return or return information will provide the needed information, the
commissioner shall choose the return or return information that, 1in
the commissioner®™s discretion, 1is the least commercially sensitive.
Whenever possible, instead of transactional documents, the commission—
er shall transfer summary documents or analyses that have been pre—
pared by the department. In this subsection, "summary documents or
analyses™ includes audit narratives, informal conference decisions,
and formal hearing decisions.

(b) When the period for submitting additional analysis,
or information under AS 43.05.235(b) has expired, the commissioner

shall transfer to the committee the tax return or return information,
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including the additional analysis, comment, or 1information, 1if any,
received by the commissioner from the taxpayer under AS 43.05.235(b).

(©) If a taxpayer submits analysis, comment, and other written
information to a committee under AS 43.05.235(d), the department shall
transfer the analysis, comment, or other information to the committee
within 24 hours after receiving it and the request.

(d) The commissioner shall transfer all the tax returns and
return information requested to be transferred by the taxpayer under
AS 43.05.235(e) within 24 hours after receiving the request, except
for return information that needs to be extracted or compiled by the
department from other materials. Return information that needs to be
extracted or compiled by the department shall be transferred within
five days after the request. The chair or co-chair of the committee
to which the return information 1is to be transferred may for good
cause grant a reasonable extension of time for making the transfer and
shall immediately notify the taxpayer of the extension.

(e) The department has exclusive responsibility for duplicating
and numbering the copies of tax returns and return information pro—
vided to a legislative committee under AS 43.05.231 - 43.05.235.

Sec. 43.05.235. TAXPAYER NOTIFICATION AND SUBMISSION OF TAX
INFORMATION, (a) Before transferring a tax return or return informa—
tion under AS 43.05.231 or 43.05.232, the commissioner shall notify
the taxpayer whose tax return or return information is to be trans—
ferred of the proposed transfer and the content of the tax return or
return information to be transferred, and, 1if the transfer 1is under
AS 43.05.232, shall provide the taxpayer with a copy of the commis—

sioner"s determination.

(b) Within seven days-after receiving the notice of a transfe

proposed under AS 43.05.231 or the notice and determination of a
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transfer proposed under AS 43.05.232, the taxpayer may submit addi—
tional analysis, comment, or other information to the department for
transfer under AS 43.05.234(b).

(c) A taxpayer may waive the provisions of (@) - (b) of this
section by providing the commissioner with a written waiver signed by
the taxpayer.

(d) If, in addition to the additional analysis, comment, and
other information filed by the taxpayer with the department under (b)
of this section, a taxpayer wants to provide the legislative committee
with analysis, comment, and other written information regarding the
taxpayer®s tax return or return information being considered by the
committee, the taxpayer shall file the analysis, comment, or other
information with the department and request that the department trans—
fer the information to the legislative committee.

(e) A taxpayer may at any time request the commissioner to
transfer the taxpayer®s tax returns or return information to a legis—
lative committee. The request must be 1in writing, must state which
tax returns or return information is to be transferred, and must state
the legislative committee to which the tax returns or return informa—
tion is to be transferred. The taxpayer shall pay the department the
reasonable cost of duplicating the material for the transfer.

(f) A taxpayer"s request under (e) of this section is not a
waiver of confidentiality, and the tax returns and return information
transferred under (e) of this section are subject to the same sanct—
ions and safeguards against disclosure as other tax returns and return
information transferred under AS 43.05.231 - 43.05.235.

Sec. 43.05.236. CONSIDERATION OF TAX INFORMATION BY LEGISLATIVE
COMMITTEE. (@ A legislative committee shall consider tax returns
and return information transferred under AS 43.05.231 - 43.05.235 in
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executive session only, unless the taxpayer and any third party whose
tax return or return information 1is being considered 1in conjunction
with the taxpayer®s tax return or return information consent 1in writ—
ing to a disclosure 1in open session. The executive session must be
open to all legislators.

(b) The committee chair or co-chair may designate legislative
employees and agents to inspect the tax returns and return informa—
tion, but the chair or co-chair shall limit the number of designated
employees and agents to the fewest number necessary that is consistent
with the need of the committee and its individual members to analyze
and understand the tax return and return information fully. Legisla—
tive employees and agents who are not designated under this subsection
may not attend the executive session.

©) If a tax return or return information regarding only one
taxpayer is being presented to the committee or 1is being discussed by
it, the chair or co-chair shall allow the taxpayer to attend the
portions of the executive session when the taxpayer®s tax return or
return information is presented or discussed, and the taxpayer shall
have a reasonable opportunity to address the committee at the conclu—
sion of the presentation or discussion.

(d If a tax return or return information regarding more than
one taxpayer 1is being presented to or considered by the committee at
one time, a transcript of the executive session shall be prepared and
presented to each taxpayer within 48 hours after the executive ses—
sion. The portions of the transcript pertaining to tax returns and
return information of a taxpayer other than the one to whom it is
presented shall be blanked out or otherwise deleted while at the same
time preserving the coherence of the transcript as much as possible.

(e) At the request of the taxpayer, a taxpayer receiving an
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edited transcript tinder (d) of this section shall be given a reason—
able opportunity as soon as practicable to address the committee 1in
executive session about the presentation and discussion of the tax—
payer"s tax returns and return information.

Sec. 43.05.237. PROHIBITION AGAINST DISCLOSURE. (@ Disclosure
contrary to the provisions of AS 43.05.231 - 43.05.239 by a member or
former member of the legislature or by a present or former employee or
agent of the legislature of all or part of a tax return or return
information that is confidential under AS 43.05.230 and transferred to
a legislative committee under AS 43.05.231 - 43.05.235 1is a violation

of AS 43.05.230.

(b) Before receiving or reviewing a return or return informati

provided by the commissioner under AS 43.05.231 - 43.05.235, a member
of the legislature or an employee or agent of the legislature shall,
on a form prepared by the commissioner,

(1) acknowledge that the return or return information 1is
confidential and that a disclosure of part or all of the return or
return 1information contrary to the provisions of this, section 1is
prohibited by law? and

(2) execute an agreement with the department to keep the
return or return information confidential, to abide by regulations
adopted by the department under AS 43.05.238, and to return the docu-—
ments to the department.

Sec. 43.05.238. REGULATIONS. To ensure confidentiality, the
commissioner shall adopt regulations governing the transmittal, re—
ceipt, safekeeping, removal from storage or filing location, account—
ing for possession, and return to the department of tax returns and
return information transferred under AS 43.05.231 - 43.05.235.

Sec. 43.05.239. DEFINITIONS. In AS 43.05.231 - 43.05.239
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(1) Tcritical tax" means
(A) a tax imposed under AS 43.55 or AS 43.57?
(B) the tax imposed under former AS 43.21, unless the
taxpayer is a corporation established under 43 U.S.C. 1606; and
(C) the tax 1imposed under AS 43.20 if AS 43.20.072
applies when determining the amount of the tax and the taxpayer
is not a corporation established under 43 U.S.C. 1606;

(2) "return™ has the meaning given in 26 U.S.C. 6103(b)(1),
except that "secretary”™ 1is read as-<"department” and "this title"” means
AS 43;

(3 "return information™ has the meaning given in 26 U.S.C.
6103(b)(2)(A), except that "secretary”™ 1is read as "department” and
"this title” means AS 43; "return information”™ does not include trans—
actional documents prepared during a tax period that ended within two
years of the date of the transfer of the "return information”™ under
AS 43.05.231 - 43.05.235?

(4) "transactional document™ means a document that relates
to the sale, exchange, or other transfer by a taxpayer of real proper—
ty or tangible or intangible personal property and that

(A) constitutes all or part of a contract or agreement
concerning the sale, exchange, or other transfer, including
contract amendments, billings, and invoices; or

(B) summarizes one or more of the terms of the sale,
exchange, or other transfer.

* Sec. 8. AS 43.05.240(a) 1is amended to read:

(€)) Except as to a matter for which procedures are provided

AS 43.05.246 - 43.05.248, a [A] person aggrieved by the action of the
department in fixing the amount of a tax®. [OR] 1in imposing a penalty”
or in denying a request for refund of tax may apply to the department
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within 60 days from the date of mailing the notice required to be
given to the person by the department, giving notice of the grievance
[,] and requesting an informal conference. At the conference the
person aggrieved may present arguments and evidence relevant to the
grievance [AMOUNT OF TAX OR PENALTY DUE THE STATE]. If the department
determines that a correction 1is warranted, the department shall make
the correction.

Sec. 9. AS 43.05.240(b) 1is amended to read:

(b) Except as to a matter for which procedures are provided in
AS 43.05.246 - 43.05.248. a [A] person aggrieved by the action of the
department in fixing the amount of a taxA [OR] in imposing a penalty.,.
or in denying a request for refund of tax may apply to the department
and request a formal hearing

(1) in place of the informal conference provided for in (&)
of this section, within 60 days from the date ofmailing the notice
required to be given to the person by the department? or

(2 within 30 days after decision resulting from an in—
formal conference.

Sec. 10. AS 43.05.240(c) 1is amended to read:

(c) At the formal hearing the department may subpoena witnesses
and may administer oaths and make inquiries necessary to consider and
decide the grievance [DETERMINE THE AMOUNT OF THE TAX OR PENALTY DUE
THE STATE]. The person aggrieved may present arguments and evidence
relevant to the amount of the tax or penalty due the state. If the
department determines that a correction 1is warranted, the department
shall make the correction.

Sec. 11. AS 43.05.245 1is amended to read:
Sec. 43.05.245. ASSESSMENT AND COLLECTION OF TAX, PENALTIES”™ AND

INTEREST. IT a taxpayer fails to file a return or report required by
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this title in the time required by law or regulation, or makes an
erroneous or fraudulent return, the department shall proceed to assess
the license fees, tax, penalties, or interest and make a return from
information which it obtains. A return made and subscribed by the
department in accordance with this section is presumed sufficient for
all legal purposes. However, nothing prevents a taxpayer from pre—
senting evidence or other information on an appeal under AS 43.05.240
or under procedures provided bv AS 43.05.246 - 43.05.248 1in order to
rebut the presumed sufficiency of a return made and subscribed by the
department, nor does the presumption of sufficiency alter the parties”
respective burdens of proof once the taxpayer has presented evidence
or other material information to rebut that presumption. The assess—
ment of license fees, tax, penalties, or interest under this section
occurs when the department 1issues a notice and demand for payment of
the license fees, tax, penalties, or 1interest, when a notice and
demand for payment becomes final under AS 43.05.246(g). or when the
department Issues a final notice and demand for payment under AS 43.-
05.247(f). The notice and demand for payment 1is issued when the
notice and demand is delivered to the taxpayer in person or placed in
the United States mail, addressed to the last known address of the
taxpayer. Penalties and interest assessed under this title shall be
collected in the same manner as provided in this title for the collec—
tion of tax or license fees.
Sec. 12. AS 43.05 is amended by adding new sections to read:

Sec. 43.05.246. CLOSING CONFERENCE AND PRELIMINARY ASSESSMENT,
(@ The procedures under this section apply to taxes under AS 43.20,
AS 43.55, AS 43.57, and former AS 43.21.

(b) Before 1issuing a notice and demand for payment for a tax
described 1in (@ of this section, the department shall give the
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taxpayer a written draft of its preliminary conclusions. The draft of
the preliminary conclusions must contain the following:

(1) a draft of any notice and demand for payment that the
department preliminarily concludes may be in order;

2 a draft narrative fully explaining how and why the
preliminary assessment of tax or penalty has been determined; and

(3) schedules or worksheets 1in written or computer-readable
format setting out the calculations for the preliminary assessment.

(c) The department shall schedule a closing conference with the
taxpayer, to be held not less than 60 nor more than 90 days after the
department delivers its preliminary audit conclusions under (b) of
this section to the taxpayer 1in person or places those materials in
the United States mail, addressed to the last known address of the
taxpayer. The parties may extend the date for the closing conference
by agreement.

(d The purpose of the closing conference 1is to conclude the
audit process and allow the parties to review and discuss the prelimi—
nary results and conclusions of that process informally so that any
mistaken assumptions, misunderstandings, and other errors or mistakes
can be 1identified and eliminated as much as possible and so that
incomplete information and unsubstantiated items can be supplemented
and substantiated. Although the 1interests of the parties are diver—
gent, the closing conference 1is not an adversarial proceeding. The
taxpayer may submit written and oral evidence, materials, and state—
ments, but may not be required to do so. The department®s employee in
immediate charge of the audit, investigation, or inspection may also
submit written and oral evidence, materials, and statements at the
closing conference. By agreement, written materials may be submitted

at other times before or after the closing conference.
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(e) The taxpayer may send one or more representatives to the
closing conference. The auditor or other person in immediate charge
of the audit, investigation, or inspection upon which the preliminary
assessment has been made shall attend the closing conference, and the
director of the division proposing the assessment or the director”"s
immediate subordinate designated for this purpose other than the
person in immediate charge of the audit, 1investigation, or 1inspection
shall preside at the <closing conference. The department may have
additional representatives at the closing conference. The person 1in
immediate charge of the audit, investigation, or inspection may be
excused from attending the closing conference with the consent of the
taxpayer or because of serious 1illness or injury, 1incapacitation,
death, or termination of employment with the department.

(f) Not more than 60 days after the conclusion of the closing
conference, the presiding officer shall 1issue a written decision. If
the presiding officer determines that additional tax is owed or that a
penalty should be assessed, or both, the closing conference decision
shall include a proposed notice and demand for payment for the addi—
tional tax and interest and any penalty. The proposed notice and
demand for payment shall include a written narrative fully explaining
how and why the assessment of tax or penalty has been determined,
together with schedules or worksheets in written or computer-readable
format setting out the calculations for the proposed assessment. If
the presiding officer determines that no assessment is 1in order, the
taxpayer shall be given written notice to that effect within this
60-day period. By agreement, the parties may extend the date for
issuing a notice of assessment and demand for payment or a notice of
no assessment.

() Unless the taxpayer requests a policy review hearing under
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AS 43.05.247, a proposed notice and demand for payment issued under
() of this section is final 30 days after its issuance and may not
thereafter be made the subject of judicial review.

Sec. 43.05.247. POLICY REVIEW HEARING. (@ A person aggrieved
by the action of the department in issuing a closing conference deci—
sion under AS 43.05.246(f) or in denying a request for refund of tax
under AS 43.20, AS 43.55, AS 43.57, or former AS 43.21 may request a
policy review hearing within 30 days after the date of mailing of the
notice required to be given under AS 43.05.246(f) or the denial of the
request for refund. For purposes of this section, a failure by the
department to grant or deny a request for refund within 60 days from
the time the request is made shall be considered a denial of that
request, unless the parties have extended the period by agreement.

(b) The department shall schedule the policy review hearing to
be held within 30 days after the aggrieved person®"s request for it.
The parties may extend the date for the policy review hearing by
agreement.

(c) The purpose of the policy review hearing is to allow the
commissioner to determine whether the action causing the grievance
under (@) of this section reflects and incorporates the correct pol—
icies of the department, and if so, whether those policies are being
applied correctly to the aggrieved person®s circumstances.

(d) The commissioner or an authorized representative of the
commissioner other than an employee in the division taking the action
causing the grievance shall preside at the policy review hearing. The
aggrieved person, acting in person or through one or more authorized
representatives, shall have the opportunity to explain the nature of
the grievance and the relief sought. If the person is aggrieved by a

proposed assessment based on facts that the person believes are
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incorrect or incomplete, the person shall present written and oral
evidence and materials to correct or complete the facts. After the
presentation of the aggrieved person's case, the director of the
division taking the action causing the grievance or another authorized
representative of the division shall have the opportunity to explain
that action and the policies and reasons for it. The division shall
have the opportunity to present written and oral evidence and mate-
rials to prove facts that it has asserted and that the aggrieved
person has challenged as incorrect and to rebut or disprove any sup-
plemental facts that the aggrieved person has sought to establish.
The formal rules of evidence do not apply to either party's presen-
tations on factual issues, but the presiding officer may require
witnesses for both parties to give their testimony under oath and
shall allow each party's witnesses to be examined by the other party.
The proceedings of the policy review hearing shall be recorded and
made part of the administrative record, together with any materials
that may be submitted for the policy review in advance of, or after,
the hearing.

(e) Not more than90 days after the conclusion of the policy
review hearing thecommissioner shall issue a policy review decision.
The policy review decision must

(1) state what relief, if any, 1is being granted to the
aggrieved person, and state which portions, if any, of the depart-
ment's action giving rise to the grievance are being upheld;

(2) state which additional facts, if any, that the ag-
grieved person sought to show at the hearing are being recognized and
which additional facts are being disregarded;

(3) for eachdisputed factwhen there is a dispute as to
one or more facts, state what is beingtaken as being the actual fact;
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and

(@)) state, as specifically as possible, which statu
regulatory provisions are being relied on in granting or denying
relief to the aggrieved person, how those provisions are being inter—
preted and applied, and the specific policy considerations for the
particular interpretation and application of these provisions; broad,
unspecific policies, such as maximizing the state®"s tax revenue, are
not sufficient for justifying a particular interpretation or applica—
tion of a statute or regulation.

) IT the policy review decision concludes that a notice
demand for payment should be made for additional tax and interest, or
penalties, 1if any, a final notice and demand assessing the tax and
interest, or penalties, if any, shall be issued at the same time as,
and as part of, the policy review decision. The 1I-Ual ;.stice and
demand shall 1include a narrative fully explaining how au-3 why the
final assessment of tax and any penalty has been determined, together
with schedules or worksheets 1in written or computer-readable format
setting out the calculations for the final assessment. For purposes
of AS 43.05.260, a final notice and demand for payment 1is not con—
sidered made until the narrative and the schedules or worksheets
setting out the calculations for the final assessment have been served
on the aggrieved person.

Sec. 43.05.248. APPEAL. Within 30 days after the 1issuance of
the commissioner®s policy review decision under AS 43.05.247, a person
aggrieved by the decision may file an action in the superior court in
the judicial district where the person resides or conducts business,
for a trial de novo of those portions of the policy review decision
giving rise to the grievance. Neither party may raise as a claim,

counterclaim, or defense any portion or portions of the policy review
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decision that are not contested and do not give rise to the grievance.
The aggrieved person shall be given access to the files of the depart—
ment in the matter for preparing the appeal. If the court determines
that the assessment or the tax payment was correct, it shall confirm
the tax. If the assessment or tax payment was incorrect, the court
shall determine the amount of the tax and order the payment of the
deficiency or the refund of the excess, as the case may be. The
department shall immediately pay any refund due and attach a certified
copy of the judgment to the payment.

* Sec. 13. AS 43.05.260(a) is amended to read:

(€)) Except as provided in (¢) and fd* of this section and

AS 43.20.200(b), the amount of a tax imposed by this title must be
assessed within three years after the return was filed, whether or not
a return was filed on or after the date prescribed by law. If the tax
is not assessed before the expiration of the three-year period, a
proceeding [NO PROCEEDINGS] may not be instituted in court for the
collection of the tax.

* Sec. 14. AS 43.05.260(c) 1is amended to read:

©) The following exceptions apply to the limitation periods

[PERIOD] in (&) and (d) of this section:

(@)) in the case of a false or fraudulent return with the
intent to evade tax, the tax may be assessed, or a proceeding in court
for collection of the tax may be begun without assessment, at any
time;

&) in the case of a failure to file areturn, the tax may
beassessed,or a proceeding in court for the collection of the tax
may be begun without assessment, at any time;

(©)) if, Dbefore the expiration of the time prescribed in
this section for the assessment of a tax imposed by this title, both
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the department and the taxpayer have consented 1inwriting to the
assessment after the expiration of the time, the tax may be assessed
at any time before the expiration of the period agreed upon; however,
the period agreed upon may be extended by a subsequent agreement in
writing made before the expiration of the period previously agreed
upon.

* Sec. 15. AS 43.05.260 1is amended by adding a new subsection to read:

(d For a tax to which the procedures under AS 43.05.246 -

43.05.248 are applicable, the limitation period is four years.

* Sec. 16. COURT RULE CHANGE. AS 43.05.248, added by sec. 12 of this
Act, amends Rule 609 of the Alaska Rules of Appellate Procedure by making
trial de novo mandatory rather than discretionary in appeals relating to
taxes to which AS 43.05.248 1is applicable and restricting the claims,
counterclaims, and defenses that may beraised.

* Sec. 17. TRANSITIONAL PROVISIONS. (a)AS 43.05.231 - 43.05.239, as
added by sec. 7 of this Act, apply to all tax returns and return informa—
tion for critical taxes, as defined in AS 43.05.239, 1in the possession of
the Department of Revenue on or after the effective date of this Act.

(b) The Department of Revenue shall adopt the regulations required by
AS 43.05.238, enacted by sec. 7 of this Act, before the department trans—
fers a tax return or return information to a legislative committee under
AS 43.05.231 - 43,05.239. Initial regulations adopted as directed under
this subsection to implement or interpret AS 43.05.231 - 43.05.239 may not
be adopted as emergency regulations.

(c) The provisions of AS 43.05.248, added by sec. 12 of this Act,
apply to any grievance with respect to a tax under AS 43.20, AS 43.55,
AS 43.57, or former AS 43.21 that, on the effective date of this Act, has
not been appealed to superior court under AS 43.05.240(d).

* Sec. 18. This Act takes effect immediately under AS 01.10.070(c).
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Original sponsor: Faiks

IN THE SENATE

BY THE FINANCE COMMITTEE

CS FOR SENATE BILL NO. 401 (Finance)

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - SECOND SESSION

For an Act entitled:

A BILL

JAn Act relating to disclosure to the legislature of
tax returns and return information for certain crit—
ical taxes? providing for procedures, penalties, and
other safeguards eto ensure the continued confiden—
tiality of tax returns and return information; relat—
ing to audits, 1investigations, and 1inspections for
certain taxes; allowing a person to seek administra—
tive review of a denial of a tax refund request;

providing for informal, nonadversarial review of an
assessment with the taxpayer for certain taxes before

the assessment becomes final? providing for depart—
mental review of the policies reflected in assess—
ments or denials of refund requests for certain taxes

before those assessments and denial®s become final

administrative actions subject to judicial review;

providing for the judicial review of the

administrative policy review hearing for certain

taxes; amending the statute of limitations period for

certain taxes; amending Rule 609 of the Alaska Rules

of Appellate Procedure to require de novo review of

certain final administrative tax decisions, and

restricting the claims, counterclaims, and defenses

that may be raised? and providing for an effective

date. 1l
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. LEGISLATIVE FINDINGS AND PURPOSE. (@ The legislature
finds that

(@)) tax revenue 1is necessary to enable the state to provide
essential services for 1its citizens and to ensure the public health and
welfare;

(2) the great majority of the state"s tax revenue 1is derived
from certain critical taxes imposed on taxpayers 1in the oil and gas indus—
try, including in particular, the production taxes levied under AS 43.55
and AS 43.57, the 1income tax levied under AS 43.20 when AS 43.20.072 ap—
plies, and the income tax levied under former AS 43.21;

(3) the relatively small number of taxpayers of these critical
taxes often makes it difficult or impossible for the Department of Revenue
to review the administration and operation of these taxes with the legisla—
ture without disclosing information that allows a particular taxpayer to be
identified;

(€)) the legislature must be able to review and oversee the
administration and operation of these critical taxes in order to be assured
that the state 1is receiving its proper tax revenue and that these critical
tax laws are operating in the manner intended by the legislature;

(5) the legislature must exerciseits review authority to ensure
that the collection of this critical tax revenue by the Department of
Revenue 1is efficient, fair, prompt, and in the best interest of the state;

(6) tax returns and return information are confidential and
often contain information of a proprietary or sensitive business nature;

(7) taxpayers are entitled to protections against public disclo—
sure of their tax returns and return information;

(8) exchange agreements with the Internal Revenue Service pre—
vent certain tax information from being disclosed;
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(©)) protection of tax returns and return information fos1
allows for full disclosure by taxpayers to taxing authorities and, there—
fore, promotes effective administration of, and compliance with, tax pro—
grams ?

(10) legislators and legislative employees who are given
to tax returns and return information and who 1improperly breach confiden—
tiality by disclosing or allowing the information to be disclosed should be
subject to the same sanctions that are imposed for the violations by em—
ployees of the executive branch;

(11) because of the natural resource revenue sharing provisions
under 43 U.S.C. 1606(i) - (J), disclosure of tax returns or tax information
with respect to oil and gas activities by Alaska Native corporations would
intrude into the affairs and privacy not only of the Alaska Native regional
corporations actually engaging in oil and gas activities, but also of all
other Alaska Native regional corporations except the 13th regional corpo—
ration, all Alaska Native village corporations, and Alaska Natives who own
stock in one of the original 12 regional corporations but not in a village
corporation?

(12) the taxes that have been and are being paid under AS 43.20,
AS 43.55, AS 43.57, and under former AS 43.21 with respect to oil and gas
activities by Alaska Native corporations represent too small a fraction of
the total amount of these taxes paid to the state to warrant the degree of
intrusion into the affairs and privacy of Alaska Natives and Alaska Native
corporations that would be caused by disclosure 0l tax returns or tax
information to the legislature;

(13) the Department of Revenue has 1issued assessments against
approximately two dozen oil and gas taxpayers for additional taxes, pen—
alties, and interest that total more than $2,500,000,000, primarily for oil
and gas production taxes under AS 43.55 and AS 43.57 before 1983, for
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corporate 1income taxes under separate accounting under former AS 43.21
during the 1978 - 1981 period, and under modified apportionment, particu—
larly under AS 43.20 and AS 43.20.072, for subsequent periods;

(14 excessive delays have occurred within the Department of
Revenue in the handling of administrative appeals regarding these taxes;

(15) the penalties and interest associated with these assess—
ments are, on the average, approximately equal to the amount of additional
tax being claimed under the assessments, so that for each dollar®s change
in the underlying tax claim, there is a“changa of approximately two dollars
in the total figure of $2,500,000,000 for these assessments;

(16) very large assessments regarding these taxes have been made
with 1inadequate prior review within the Department of Revenue and with the
taxpayers involved;

(17) the sheer magnitude of these assessments affects the fi—
nances and operations of the state government itself, and the collection of
the taxes due, plus interest and penalties that may be appropriate, will
significantly affect the ability of the state to provide for the public
health and welfare of its citizens;

(18) for later tax periods that are still under audit and for
tax periods in the future, the best interest of the state and its citizens
requires that the audits, the administrative review, and the collection of
additional assessed taxes be conducted and completed in a more orderly and
expeditious fashion than is currently the case; and

(19) to avoid the risks and delays that could arise from taxpay—
er challenges to the administrative appeal process within the Department of
Revenue on the ground that the department®s hearing officers are not disin—
terested and impartial, Alaska Rule of Appellate Procedure 609 must be
changed to provide for mandatory instead of discretionary de novo review by
the superior court of disputed factual 1issues in the department®s final
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decisions regarding these critical oil and gas taxes.
(b) The purposes of this Act are to ensure that

(1) the public health and welfare of the citizens of the state
are provided for through the receipt and expeditious collection of all tax
revenue that the state is entitled to receive under its tax laws;

(2) the legislature is able to fulfill effectively its respon—
sibilities to monitor and review the administration of the state ¥ tax laws
and to consider changes that may become necessary or desirable from time to
time for those laws;

3) taxpayers are protected from improper disclosure of tax
returns and return information;

(4) the exchange agreements with the Internal Revenue Service
regarding tax information are not jeoprrdized;

(5) the tax laws of the state are administered fairly and uni—
formly; and

(6) the right to privacy 1is recognized, respected, and properly
protected.
¥ Sec. 2. AS 24.10 is amended by adding a new section to article 2 to
read:

Sec. 24.10.070. CONFIDENTIALITY OF INFORMATION. A present or
former employee or agent of the legislature may not disclose tax
information contained in a report or return filed under AS 43 without
the prior consent of the person whose tax information would be dis—
closed.

* Sec. 3. AS 24.60.060 is amended by adding a new subsection to read:

(b) A person to whom this chapter applies may not disclose or
use for personal gain or for the personal gain of another pe/son any
confidential tax information contained in a report or a return filed
under AS 43 and furnished to the person under AS 43.05.231 -
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43.05.239. A violation of this subsection is one of the most serious
breaches of the standards of conduct established by this chapter.
Sec. 4. AS 24.60 is amended by adding a new section to read:
Sec. 24.60.172. SPECIAL PROCEEDINGS BEFORE THE COMMITTEE. @

IT a complaint before the committee involves an allegation that a
person to whom this chapter applies has disclosed confidential tax
information contained in a report or return filed under AS 43 with the
Department of Revenue and furnished to the person under AS 43.05.231 -
43.05.239, the proceedings of the committee under AS 24.60.170 are
modified as follows:

(1) the complaint may be initiated and filed at any time
within one year of the alleged disclosure?

(2) proceedings on the complaint that are pending before
the committee on the 60th day before a state primary or general elec—

tion are not stayed.

(b Unless the taxpayer or a third party whose tax informati

is alleged to have been improperly disclosed consents to the public
disclosure of the tax information or of the person®s identity, the
proceedings of the committee under AS 24.60.170 are further modified
as follows:

(1) the hearing may not be held in open session;

(2) before being made public, a transcript containing the
information shall be edited to prevent the disclosure of the informa—
tion and the identity of the taxpayer or the third party;

(3 a decision, if made public, shall be edited to prevent
the disclosure of the information and to protect the identity of the
taxpayer or the third party; and

() a public statement may not contain information identi—

fying the taxpayer, a third party, or the tax information.
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©) A person whose tax information 1is alleged to have bee
improperly disclosed may consent to the public disclosure of the
person®s 1identity and of certain portions of the information without
waiving the right to keep confidential the remainder of the tax infor—
mation. The release must be in writing unless given orally by the
person on the record before the committee. The information released
from confidentiality under this subsection may be disclosed in the
materials released to the public under (b)(@) - (4) of this section.

Sec. 5. AS 43.05.230(a) 1is amended to read:

(@ It is unlawful for a current or former officer, legislatol
employee, or agent of the state to divulge the amount of income or the
particulars set out or disclosed in a report or return made under this
title, except

(@)) in connection with official investigations or proceed—
ings of the department, whether judicial or administrative, involving
taxes due under this title;

(2) in connection with official investigations or proceed—
ings of the child support enforcement agency, whether judicial or
administrative, involving child support obligations imposed or im-
posable under AS 25 or AS 47;

(3 as provided in AS 38.05.036 pertaining to audit func—
tions; and

(@) as otherwise provided in this section or 1in AS 43.-
05.231 - 43.05.239.

Sec. 6. AS 43.05.230(f) 1is repealed and reenacted to read;

™ A person who knowingly violates a provision of this sectic
is guilty of a class C felony. If the negligence of a member or
former member of the legislature or a present or former employee or
agent of the legislature results in a violation of this section, the

-7- CSSB 401 (Fin)



f

10

13
14
15
16
17
18
19

R

23
24
25
26
Al
28
29

WORK DRAFT WORK DRAFT WORK DRAFT

member, employee, or agent of the legislature is subject to a civil

penalty of $5,000. The department shall enforce this section and
collect the civil penalty established by this subsection. This sub—
section is not intended to impair, limit, or abolish a right, clainm,

or cause of action that a person may have whose information is unlaw—
fully disclosed.

sec. 7. AS 43.05 is amended by adding new sections to read:

Sec. 43.05.231. LEGISLATIVE REQUEST FOR TAX INFORMATION. Sub-
ject to AS 43.05.233, after a legislative committee 1identifies the
scope of an investigation or 1inquiry relating to taxes, and after
adoption by either house of the legislature of a simple resolution
giving the committee authority to receive tax information about crit—
ical taxes, the committee chair or co-chair may request tax returns
and return 1information relating to critical taxes, and the commis—
sioner of revenue shall provide the requested tax returns or return
information under AS 43.05.231 - 43.05.239. The request shall be in
writing and may identify a particular taxpayer.

Sec. 43.05.232. COMMISSIONER"S TRANSFER OF UNREQUESTED TAX
INFORMATION. (€)) Subject to AS 43.05.233, the commissioner may
transfer unrequested tax returns or vreturn information vregarding
critical taxes to a legislative committee after making a written
determination that the transfer of the tax returns or return informa—
tion is in the best interest of the state.

(b) In making a determination under (a) of this section,
commissioner shall consider

(€)) if the legislative committee is reviewing the
tration of a critical tax, whether the tax returns or return informa—
tion would demonstrate the application of a critical tax more clearly

than a hypothetical example would, and if so, whether the aspects of
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taxadministration that would be more clearly demonstrated are materi—
al and significant to the committee®s review;

(@) if the legislative committee 1is considering adding a
new tax or amending an existing tax, how necessary it is to transfer
tax returns or return information regarding critical taxes in order to
demonstrate the effect on taxpayers of the tax law change being con—
sidered;

(3 whether the tax returns or return information would
clarify or rectify information provided by a taxpayer to a legislative
committee;

(@) the potential harm the taxpayer may suffer if the
taxpayer®s tax returns or return information is subsequently disclosed
illegally;

) any other 1interest of the taxpayer in avoiding the
transfer of the tax returns or return information;

(6) if a taxpayer®s tax returns or return information 1is
being transferred at the taxpayer®s request under AS 43.05.235(e),
whether it is necessary or appropriate to supplement the tax returns
or return information in order to give the committee a balanced and
complete presentation.

Sec. 43.05.233. GENERAL LIMITATIONS ON REQUESTS AND TRANSFERS,
(@ Tax returns and return information for critical taxes may be
requested by a legislative committee under AS 43.05.231 or transferred
to a legislative committee under AS 43.05.232 only if the purpose of
the committee™s request or transfer is to assist the committee in
carrying out its responsibilities to

(1) consider taxlegislation; or

(2) oversee the effective and efficient administration of
the state"s laws regarding critical taxes, including the review of
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(b) A request or transfer may not be made under AS 43.05.231 or
43.05.232 if the purpose of the request or transfer is to direct the
executive branch 1in 1its audit, litigation, or settlement efforts, or
to collect information to embarrass, harass, or discriminate against a
taxpayer.

(©) AS 43.05.231 - 43.05.239 do not permit the transfer to a
legislative committee of tax returns and return information provided
by the Internal Revenue Service under exchange agreements with the
department, or the transfer to a legislative committee of tax returns
and return information for taxes other than critical taxes.

Sec. 43.05.234. PREPARATION AND TRANSMITTAL OF TAX INFORMATION,
(€)) Before providing tax returns or return information in response to
a legislative request under AS 43.05.231 or under a commissioner®"s
determination made under AS 43.05.232, the commissioner shall review
the purpose of the proposed transfer of the tax returns or return
information to determine what type of tax return or return information
will provide the needed information. IT more than one type of tax
return or return information will provide the needed information, the
commissioner shall choose the return or return information that, in
the commissioner™s discretion, 1is the least commercially sensitive.
Whenever possible, instead of transactional documents, the commission*-
er shall transfer summary documents or analyses that have been pre—
pared by the department. In this subsection, "summary documents or
analyses™ includes audit narratives, informal conference decisions,
and formal hearing decisions.

(b) When the period for submitting additional analysis,
or information under AS 43.05.235(b) has expired, the commissioner

shall transfer to the committee the tax return or return information,
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including the additional analysis, comment, or information, 1if any,
received by the commissioner from the taxpayer under AS 43.05.235(b).

(c) If a taxpayer submits analysis, comment, and other written
information to a committee under AS 43.05.235(d), the department shall
transfer the analysis, comment, or other information to the committee
within 24 hours after receiving it and the request.

(d) The commissioner shall transfer all the tax returns and
return information requested to be transferred by the taxpayer under
AS 43.05.235(e) within 24 hours after receiving the request, except
for return information that needs to be extracted or compiled by the
department from other materials,, Return information that needs to be
extracted or compiled by the department shall be transferred within
five days after the request. The chair or co-chair <?f the committee
to which the return 1information 1is to be transferred may for good
cause grant a reasonable extension of time for making the transfer and
shall immediately notify the taxpayer of the extension.

(e) The department has exclusive responsibility for duplicating
and numbering the copies of tax returns and return information pro—
vided to a legislative committee under AS 43.05.2:71 - 43.05.235.

Sec. 43.05.235. TAXPAYER NOTIFICATION AND SUBMISSION OF TAX
INFORMATION. (&) Before transferring a tax return or return informa—
tion under AS 43.05.231 or 43.05.232, the commissioner shall notify
the taxpayer whose tax return or return information is to be trans—
ferred of the proposed transfer and the content of the tax return or
return information to be transferred, and, 1if the transfer 1is under
AS 43.05.232, shall provide the taxpayer with a copy of the commis—

sioner"s determination.

(b) Within seven days after receiving the notice of a transf

proposed under AS 43.05.231 or the notice and determination of a

~11- CSSB 401 (Fin)



«

15
16
17
18

19

WORK DRAFT WORK DRAFT WORK DRAFT

transfer proposed under AS 43.05.232, the taxpayer may submit addi—
tional analysis, comment, or other information to the department for
transfer under AS 43.05.234(b).

(c) A taxpayer may waive the provisions of (@) - (b) of this
section by providing the commissioner with a written waiver signed by
the taxpayer.

@ If, in addition to the additional analysis, comment, and
other information filed by the taxpayer with the department under (b)
of this section, a taxpayer wants to provide the legislative committee
with analysis, comment, and other written information regarding the
taxpayer®s tax return or return information being considered by the
committee, the taxpayer shall file the analysis, comment, or other
information with the department and request that the department trans—
fer the information to the legislative committee.

(e) A taxpayer may at any time request the commissioner to
transfer the taxpayer®s tax returns or return information to a legis—
lative committee. The request must be 1in writing, must state which
tax returns or return information is to be transferred, and must state
the legislative committee to which the tax returns or return informa—
tion is to be transferred. The taxpayer shall pay the department the
reasonable cost of duplicating the material for the transfer.

() A taxpayer®s request under (e) of this section 1is not a
waiver of confidentiality, and the tax returns and return information
transferred under (e) of this section are subject to the same sanct—
ions and safeguards against disclosure as other tax returns and return
information transferred under AS 43.05.231 - 43.05.235.

Sec. 43.05.236. CONSIDERATION OF TAX INFORMATION BY LEGISLATIVE
COMMITTEE. (@ A legislative committee shall consider tax returns

and return information transferred under AS 43.05.231 - 43.05.235 in
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executive session only, unless the taxpayer and any third party whose
tax return or return information 1is being considered in conjunction
with the taxpayer 3 tax return or return information consent in writ—
ing to a disclosure in open session. The executive session must be
open to all legislators.

(b) The committee chair or co-chair may designate legislative
employees and agents to 1inspect the tax returns and return informa—
tion, but the chair or co-chair shall limit the number of designated
employees and agents to the fewestenumber necessary that 1is consistent
with the need of the committee and its individual members to analyze
and understand the tax return and return information fully. Legisla—
tive employees and agents who are not designated under this subsection
may not attend the executive session.

©) ITf a tax return or return information regarding only one
taxpayer 1is being presented to the committee or is being discussed by
it, the chair or co-chair shall allow tb.3 taxpayer to attend the
portions of the executive session when the taxpayer®s tax return or
return information is presented or discussed, and the taxpayer shall
have a reasonable opportunity to address the committee at the conclu—
sion of the presentation or discussion.

(d) If a tax return or return 1information regarding more than
one taxpayer 1is being presented to or considered by the committee at
one time, a transcript of the executive session shall be prepared and
presented to each taxpayer within 48 hours after the executive ses—
sion. The portions of the transcript pertaining to tax returns and
return information of a taxpayer other than the one to whom it 1is
presented shall be blanked out or otherwise deleted while at the same
time preserving the coherence of the transcript as much as possible.

(e) At the request of the taxpayer, a taxpayer receiving an
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edited transcript under (d) of this section shall be given a reason—
able opportunity as soon as practicable to address the committee 1in
executive session about the presentation and discussion of the tax—
payer®s tax returns and return information.

Sec. 43.05.237. PROHIBITION AGAINST DISCLOSURE. (@ Disclosure
contrary to the provisions of AS 43.05.231 - 43.05.239 by a member or
former member gf the legislature or by a present or former employee or
agent of the legislature of all or part of a tax return or return
information that is confidential under AS 43.05.230 and transferred to
a legislative committee under AS 43.05.231 - 43.05.235 is a violation
0f AS 43.05.230.

(b) Before receiving or reviewing a return or return informat
provided by the commissioner under AS 43.05.231 - 43.05.235, a member
of the legislature or an employee or agent of the legislature shall,
on a form prepared by the commissioner,

(@H) acknowledge that the return or return information is
confidential and that a disclosure of part or all of the return or
return information contrary to the provisions of this section is
prohibited by law; and

(2) execute an agreement with the department to keep the
return or return information confidential, to abide by regulations
adopted by the department under AS 43.05.238, and to return the docu—
ments to the department.

Sec. 43.05.238. REGULATIONS. To ensure confidentiality, the
commissioner shall adopt regulations governing the transmittal, re—
ceipt, safekeeping, removal from storage or filing location, account—
ing for possession, and return to the department of tax returns and
return information transferred under AS 43.05.231 - 43.05.235.

Sec. 43.05.239. DEFINITIONS. In AS 43.05.231 - 43.05.239
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(1) “"r"critical tax" means
(A) a tax imposed under AS 43.55 or AS 43.57;
(B) the tax imposed under formeq AS 43.21, wunless the
taxpayer is a corporation established under 43 U.S.C. 1606; and
(C) the tax 1imposed under AS 43.20 1if AS 43.20.072
applies when determining the amount of the tax and the taxpayer
is not a corporation established under 43 U.S.C. 1606;

(2) "return"” has the meaning given in 26 U.S.C. 6103(b)(1),
except that "secretary”™ is read ase"department”™ and "this title"” means
AS 43;

(3 "return information” has the meaning given in 26 U.S.C.
6103(b)(2)(A), except that "secretary” 1is read as "department™ and
"this title” means AS 43; "return information” does not include trans—
actional documents prepared during a tax period that ended within two
years of the date of the transfer of the "return information”™ under
AS 43.05.231 - 43.05.235;

(4) "transactional document”™ means a document that relates
to the sale, exchange, or other transfer by a taxpayer of real proper—
ty or tangible or intangible personal property and that

(A) constitutes all or part of a contract or agreement
concerning the sale, exchange, or other transfer, including
contract amendments, billings, and invoices; or

(B) summarizes one or more of the terms of the sale,
exchange, or other transfer.

* Sec. 8. AS 43.05.240(a) 1is amended to read:

@ Except as to a matter for which procedures are provided

AS 43.05.246 - 43.05.248. a [A] person aggrieved by the action of the
department in fixing the amount of a tax®. [OR] in imposing a penalty”.
or in denying a request for refund of tax may apply to the department
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within 60 days from the date of mailing the notice required to be
given to the person by the department, giving notice ofthe grievance
[.] and requesting an 1informal conference.At the conference the
person aggrieved may present arguments and evidence relevant to the
grievance [AMOUNT OF TAX OR PENALTY DUE THE STATE]. If the department
determines that a correction is warranted, the department shall make
the correction.

Sec. 9. AS 43.05.240(b) 1is amended to read:

(b) Except as to a matter for which procedures are provided in
AS 43.05.246 - 43.05.248. a [A] person aggrieved by the action of the
department in fixing the amount of a tax*. [OR] in imposing a penalty*.
or in denying a request for refund of tax may apply to the department
and request a formal hearing

(1) in place of the informal conference provided for in (d)
of this section, within 60 days from the date ofmailing the notice
required to be given to the person by the department; or

(2) within 30 days after decision resulting from an in—
formal conference.

Sec. 10. AS 43.05.240(c) is amended to read:

(c) At the formal hearing the department may subpoena witnesses
and may administer oaths and make inquiries necessary to consider and
decide the grievance [DETERMINE THE AMOUNT OF THE TAX OR PENALTY DUE
THE STATE]. The person aggrieved may present arguments and evidence
relevant to the amount of the tax or penalty due the state. If the
department determines that a correction 1is warranted, the department
shall make the correction.

Sec. 11. AS 43.05.245 is amended to read:
Sec. 43.05.245. ASSESSMENT AND COLLECTION OF TAX, PENALTIES.*. AND

INTEREST. IT a taxpayer fails to file a return or report required by
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