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STATE OF ALASKA BILL VERSION: HCS CSSB 211 (L&C)

1988 LEGISLATIVE SESSION PUBLISH DATE;

REOQOUEST: FISCAL NOTE

Revision Date: 5/4/88 ) Agency Affected: -Commerce & Econ. Dev.

Tide: An Act relating to civil gru: Division of Insurance
liability

Sponsor : Labor and Commerce Components: Public Protection

Requester Labor and Commerce

EXPENDITURES /ZREVENUES : (Thousands of Dollars)
OPERATING FY 60 FY 89 FY 90 Fy 91 FYy 92 Fy 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL 350.0 300.0 250.0 250.0 250.0 250.0
SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING un n

-
-
>
=]
=)

?sn.n psn n 251L.G . 25IL.Q
CAPITAL

REVENUE

FUNDING: (Thousands of dollars)

GENERAL FUND 350.0 300.0 250.0 250.0 250.0 __ 250.0
FEDERAL FUNDS

OTHER
TOTAL

POSITIONS:

FULLTIME
PARTTIME
TEMPORARY

ANALYSIS. (Attach a separate page ifnecessary.)
The analysis required in Section 5 for the Director®s Annual Report involves
a legal and actuarial review of court decisions and an analysis of rate

changes resulting from those decisions. This requires a review that present
(CONTINUED - JJfXT SHEET)

Prepared by: . Donald P. Koch , ' 7z Phone: 465-2571
Division: Insurance / 1 /v Qale: 5/5/88
Approved by Commissioner: Je |ntmn/| Date: .

Agency: .Department of T"mmerce/ferid Economic Development

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page 1 of .JL
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ANALYSIS - (CONTINUED)

staff does not have the needed expertise to conduct. The scope of the analysis
is not sufficiently clear to give great precision to the fiscal impact of this
proposal. We estimate that a review could be done by an independent actuarial
firm with legal assistance. The depth of review would be subject to negotiation
and design. We have estimated $250,000 per year for this work. The remaining
$100,000"in FY 88 and $50,000 in FY 89 is for participation in the effort
required in Section 6- This section requires a report by the Department of Law,
which will need the assistance of the Division of"Insurance. This participation
will require a substantial data collection and analysis effort by the division
which it is not geared to accommodate. We expect also to contract for the
necessary assistance-to develop-and implement methods to acquire the data and
analyze same. - i

page 2 of 2
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SENATE COMMITTEE REPORT

FURTHER
DATE TURNED INTO OFFICE 3 /ss[*?
3/4/88
Mr. President:
Finance Committee considered S 211
civil liability; amending Alaska Rule of Civil Procedure 82; efd

and recommended

Mreplace with CS JM-'Same title
] or adopt CS" ][] new title

[ ] attached amendment(s) and
Ad~do" pass

do not pass

no recommendation

]
]
] individual recommendations
] further referral to

]

letter of intent adopted

Committee [ “attached or [ ] adopted fiscal note(s)

[*Anew [ ] updated or [ ] previous
CHeart» [ [ ] zero [ ] fiscal impact
3>e>/? L30C.0)
N~ J T members SIGNING do pass OTHER RECOMMENDATIONS

>
Chairman signature and recommendation
[ 1 Committee Backup attached



STATE OF ALASKﬁS]CqXE NB%SLATIVE SESSION

Bill Version:  CS §B 28]81(Fin)
REQUEST: Publish Date: -4-
Revision Date: . o Aaency Affected:  Alaska Court System
Title: AnlacErFIatlng to civil BRU: Trial Courts
fability...
Sponsor: Faiks,yAbood, et al Components:

Requestor:  Judiciary

EXPENDITURES/REVENUES (Thousands of Dollars)
OPERATING _ FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants ft Claims
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL
REVENUE

FUNDING: (Thousands of Dollars)
General Funds 0.0 0.0 0.0 0.0 0.0 0.0
Federal Funds
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

No fiscal impact.

Prepared by: General Counsel Phone: 26
Division: Date: 03
03

Approved by/5#fthur'H . . Director Date:
Agency: }Alaska Court System ."UrYl'fit fW)
. . =) .

Distribution (by preparer): , 1A
Legislative Finance C-Lj C."1
Legislative Sponsor
Requestor
Office of Management & Budget - r. s
Impacted Agency (ies) nlotoi
Senate Secretary Page 1 of 1
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STATE OF ALASKA Bill Version: CSSB 211 (Fln)

1988 LEGISLATIVE SESSION Publish Date:
FISCAL NOTE

REQUEST:

Revision Date: Agency Affected

Title: An Act Relating to Civil

Liabil ity

Sponsor: “iks, Abood, Bennett, et ai. Components:

Requestor:

EXPENDITURES/REVEM.IES: (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90 FY 91 Fy 92 FY 93
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0.0
SUPPLIES 0.0 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 . 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
CRANTS, CLAIMS 0.0 (306.0) (658.0)  (1,182.0)  (1,812.0) (2,514.0)
MISCELLANEQUS 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 (306.00) (658.0)  (1,182.0) (1,812.0) (2,514.0)
CAPITAL 0.0 0.0 0.0 0.0 0.0 0.0
REVENUE 0.0 0.0 00 T d.o 0.0 0.0

FUNDING:  (Thousands of Doll ars)

GENERAL FUND 0.0 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS 0.0 0.0 0.0 0.0 0.0 0.0
OTHER 0.0 (306.00) (658.0)  (1,182.0)  (1,812.0) (2,514.0)
TOTAL 0.0 (306.00) (658.0)  (1,182.0)  (1,812.0) (2,514.0)
POSITIONS:

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
3ART-TIME 0.0 0.0 0.0 0.0 0.0 0.0
TEMPORARY 0.0 0.0 0.0 0.0 0.0 0.0

ANALYSIS: (Attach a separate eaae if necessarv)

The final benefit is impossible to accurately project, given that it will only affect liability
lot yet incurred. Based on the State's past liability claims experience, we project a 20%
seduction in estimated ultimate loss and loss expense per fiscal year. The attached projection
ietails the calculations using the State of Alaska's actuarial experience.

- ~y~_a

Prepared By: Don Hitb'hcoci® Phone: j»65-2i80

Division: R*sk Management Date: January 18, 1908
1

Approved by Commisssamenr:: John M. Andrews Date: (/Zr)/&%

Agency: Department of Administration

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor "y
Office of Management and Budget 1C3s
Impacted Agency(ies) Page i_ of 2
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1988

Future

TOTAL

FISCAL NOTE ANALYSIS
FOR SB 211

CASH FLOW SAVINGS ESTIMATED BY FISCAL YEAR

1989

306.0

274.0

360.0

336.0

252.0

874.0

2,400.0

These represent estimated
period,

12
24
36
48
60
Bal

i.e_,

months
months
months
months
months
ance

each year.

12.8%
11.4%
14 _9%
14._.0%
10.5%
36.4%

YEAR OF OCCURRENCE

1990 1991 1992

384.0

342.0 480.0

448.0 428.0 600.0

420.0 568-.0 534.0

316.0 526.0 698.0
394.0 656.0

492.0

1,092.0 1,366.0 1,706.0

3,000.0 3,750.0 4,686.0

1993

750.0

668.0

872.0

820.0

616,0

2,132.0

5,858.0

TOTAL

306.0

658.0

1,182.0

1,812.0

2,514.0

future payments pattern over a twelve year payout



STATE OF ALASKA ' ’ bill version: CSSB 211 (Fin)
1988 LEGISLATIVE SESSION PUBLISH DATE;
REﬂQlU)EoS'ﬁ— FISCAL NOTE
Revision Date: o _ o Aaency Affected: Dspt» of Law
Title:  Relating to civil liability RRTE." Legal Services

and amending Civil Rule 82

Sponsor:  Senate Judiciary Components: QO perations
Requestor.  Senate Finance

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY % FY 89 FY 90 FY 91 FY 92 FY 93
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
:vFISCELLANEOUS

TOTAL OPERATING 0 n n 0 0 0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS
OTHER
TOTAL

POSITIONS:
FULL-TIME 0 0 0 0 0 0

PART-TIME
TEMPORARY

ANALYSIS :  (Attach aseparate page if necessary)

Prepared by: .. Phone:  465-4
Di |sairon-y Senator Rick™Halford, Co-chairman n»o. 3}523/
Senate Finance Committee

Approved by Commissioner. . Date:
Agency:

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page of

958
68




ALA%IEA ' bell version. CShh 211 tFin>

1968 ?_EGIL ATIVE SESSION PUBLISHDA[I]'E

FISCAL NOTE

REQUEST:
ReV|S|onD fe: ency Affected: Commerce & Econ. Dev.
Title: a] rability & o Division of Insurance
amendm Civil Rule 82 <

ponsor. %nat udiciary Components:  PubTic Protection
equestor; nate Inance

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING FY % FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL

CONTRACTUAL 0 - 25.0 0 0 0 0
SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 25.0 0 0 0 0
CAPITAL 0 0 0 0 0 0
Revene 1 0 0 0 0 0

FUNDING: (Thousands ofDollars)

GENERAL FUND n 25.0 0 0 0 0

FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME

TEMPORARY

ANALYSIS . (Attach a separate page if necessary)

Prepared by: Phone: 465-4958
vp|5|on Senator Rick /alford, Co-chairman Dale. 3?23/88

Senate Finance Committee

Approved by Commissioner: _ Date:

Agency:

Distribution (bz preparer):
Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget
Impacted Agency(ies) PaBe - of
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21
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Original sponsors: Faiks, Abood
Bennett, et al,

IN THE SENATE BY THE FINANCE COMMITTEE
CS FOR SENATE BILL NO. 211 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to civil liability; amending Alaska
Rule of Civil Procedure 82, and providing for an
effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. AS 09.17.010(b) is amended to read:;

(b) The amount of noneconomic damages awarded by a court or iury
under (a) of this section may not exceed $100,000 [$500,000] for each
claim based on a separate incident or injury.

*Sec. 2. AS 09.17.020 is amended to read:

Sec. 09.17.020. PUNITIVE DAMAGES. Punitive damages may not be
awarded in an action, whether in tort, contract, or otherwise, unless |
supported by clear and convincing evidence of fraud, malice, gross
negligence, or reckless disregard by the defendant.

*Sec. 3. AS 09.17.030 is amended to read:

Sec. 09.17.030. DAMAGES RESULTING FROM COMMISSION OF A CRIME. A
person who suffers personal injury or death may not recover damages
for the personal injury or death if the injuries or death occurred
while the person was engaged in the commission of a crime [FELONY],
the person has been convicted of the crime [FELONY], including con-
viction based on a gquilty plea or plea of nolo contendere, and the
crime [FELONY] substantially contributed to the injury or death. This

subsection [SECTION] does not affect a right of action under 42 U.S.C.
1983,

* Sec. 4. AS 09.17.030 is amended by adding new subsections to read:

-1- CSSB 211(Fin)
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(b) This section does not apply to a person who suffers personal

injury or death if the person liable for the damages

(1) was engaged in the commission of a crime at the time
the personal injury or death occurred; and

(2 ) has been convicted of the crime, including conviction
baaed on a guilty plea or plea of nolo contendere.
(c) In this section "crime" has the meaning given in AS 11.81.-
900(h)
* Sec. 5. AS 09.17.040(d) is amended to read:

(d) In an action to recover damages, the court shall, at the

request of a [AN INJURED] party, enter judgment ordering that amounts
awarded a judgment creditor for future damages be paid to the maximum
extent feasible by periodic payments rather than by a lump-sum pay-
ment.

* Sec. 6. AS 09.17.050(a) is amended to read:

(a) Unless the act oromission constituted gross negligence, a
person may not recover tort damages for personal injury, death, or
damage to property for an act or omission to act in the course and
scope of official duties, from [ONE OF] the following:

(1) a member of the board of directors or an officer of a
nonprofit corporation;

(2) a member of the board of directors of a public or
nonprofit hospital, or a member of a citizen's advisory board of any
hospital;

(3)a member of a  school board of a school district;

(4) a member of the governing body, a commission, or a
Citizen's advisory committee of a municipality of the state;

(5) a member of the board of directors or an officer of an

electric or telephone cooperative organized under AS 10.25.
CSSB 211(Fin) -2-



* Sec. 7. AS 09.17.070 is repealed and reenacted to read:

Sec. 09.17.070. COLLATERAL BENEFITS. (a) Except when the
collateral source by law or contract must seek subrogation and except
death benefits paid under life insurance, a person may only recover
damages that exceed amounts received by that person as compensation
for the injuries from collateral sources, whether private, group, or
governmental, and whether contributory or noncontributory. Evidence
of collateral sources, other than a source that must by law or con-
tract seek subrogation and the death benefit paid under life insur-
ance, shall be considered by the trier of fact in determining the
amount of an award, and shall be considered by the court in deterrain-
ing if an award is excessive. The trier of fact shall be informed of
the tax implications of an award of damages. The court may take into
account the value of the person's rights to coverage exhausted or
depleted by payment of these collateral benefits by adding back a
reasonable estimate of their probable value, or by earmarking and
holding for possible periodic payment under AS 09.17.040 that amount
of the award that would otherwise have heen deducted, to see if the
impairment of the person's rights actually takes place in the future.

(b) This section does not apply to a medical malpractice action
filed under AS 09.55.

Sec. 8. AS 09.17.080(d) 1is repealed and reenacted to read:

(d) In an action involving hazardous waste, environmental
lution, or violation of state or federal antitrust statutes, the court
shall enter judgment against each party liable on the basis of joint
and several liability. In all other actions the court shall enter

judgment against each party liable on the basis of several liability
in accordance with that party's percentage of fault.

* Sec. 9. AS 09.17.900 is amended to read:

-3- CSSB 211(Fin)

po



Sec. 09.17.900. DEFINITIONS [DEFINITION]. In this chapter

(1) "economic losses" means objectively verifiable monetary i
losses; '

(2) "fault" includes acts oromissions that are in any|j
measure negligent or reckless toward the person or property of the |
actor or others, or that subject a person to strict tort liability” _
the [. THE] term also includes breachof warranty, unreasonable
assumption of risk not constituting an enforceable express consent,
misuse of a product for which the defendant otherwise would be liable,
and unreasonable failure to avoid an injury or to mitigate damagesj |
legal [. LEGAL] requirements of causal relation apply both to fault
as the basis for liability and to contributory faulty

(3) "noneconomic losses" means nonmonetary damages and |
includes pain, suffering, inconvenience, mental anguish, emotional
distress, and all other nonpecuniary damages.

* Sec. 10. AS 09.60.010 is amended to read:

Sec. 09.60.010. COSTS ALLOWED PREVAILING PARTY. The supreme
court shall determine by rule or order the costs, if any, that may be |
allowed a prevailing party in a civil action. Unless specifically
-authorized by statute or by agreement between the parties, attorney
fees may not be awarded toa party in a civil action for personal
injury, death™ or property damage related to or arising out of fault,
as defined in AS 09.17.900 [, UNLESS THE CIVIL ACTION IS CONTESTED
WITHOUT TRIAL, OR FULLY CONTESTED AS DETERMINED BY THE: COURT].

* Sec. 11. AS 21.06.110 is amended to read:

Sec. 21.06.110.  DIRECTOR'S ANNUAL REPORT. As early in each |
calendar year as is reasonably possible the director shall prepare and -
deliver an annual report to the legislature and the commissioner,
showing, with respect to the preceding calendar year,

CSSB 211(Fin) 4-



mi (1) a list of the authorized insurers transacting insurance
F

n in Alaska, with such summary of their financial statement as the
i director considers appropriate;
il (2) the name of each insurer whose business was closed

during the year, the cause of the closing, and the amount of ascer-
31 tainable assets and liabilities of each closed business:;
Ji (3) the name of each insurer against which delinquency or
similar proceedings were instituted, and a concise statement of the

facts with respect to each proceeding and its present status;

" (4) a statement in regard to examination of rating organi-
11% zations, advisory organizations, joint underwriters, and joint rein-
i surers as required by AS 21.39.120;

3 (5) the receipts and expenses of the division for the year;
4 (6) recommendations of the director as to amendments or
5EJ supplementation of Jlaws affecting insurance, or the office of direc-
3 tor,

7 (7) other pertinent information and matters the director
3 considers properj_

9il}t (8) an analysis of medical malpractice insurance rate
j_ ) changes occurring as a result of court decisions in the state involv-
2ii]I ing personal injury ordeath.

22, * Sec. 12. AS 09.17.010(c) and 09.17.040(c) are repealed.

i * Sec. 13. REPORT. The Department of Law, with the assistance of the
gji! Department of Commerce and Economic Development and with the cooperation of
2o all state agencies, shall report to the legislature by the 30th day of the
2fif Second Session of the Sixteenth Alaska State Legislature on closed insur-
27j ance claims and insurance company finances. The report must coiisist of

ypjl (1) a study of closed insurance claims to identify

(A) the extent to which the legal system has or has not

5- CSSB 211(Fin)
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been the cause of dramatic liability insurance increases or decreases |j
and coverage reduction in crisis lines in the state;
(B) how victims are faring under the present system;
(C) what the various specific tort reform proposals have
actually accomplished; and
(D) if the passage of this Act has resulted in a measurable !
decrease in insurance rates in the state;
(2) a study of insurance company finances to determin
extent to which
(A) dramatic liability insurance rate increases and cover-
age limitations in the state are, or are not, cost-justified in re-
lation to awards, settlements, and relevant court decisions in the ;
state involving personal injury, death, or property damage based on i
fault; and :
(B) legislative or regulatory actions affecting the tort J|
system in the state are necessary to resolve the state's liability 1
insurance rate increases.

* Sec. 14, COURT RULE CHANGE. AS 09.60.010, as amended in sec. 10 of
this‘kAct, has the effect of amending Alaska Rule of Civil Procedure 82 by ;
prohibiting the award of attorney fees to the prevailing party in certain
civil actions based on fault, unless allowed by statute or by agreement of
the parties.,

* Sec. 15, APPLIC/iBILITY. This Act applies to all causes of action
accruing on or after the effective date of this Act.

* Sec. 16. SEVERABILITY. If any provision of this Act, or the applica-
tion thereof to any person or circumstance is held invalid, the remainder
of this Act and the application to other persons or circumstances is not
affected thereby.

* Sec. 17. This Act takes effect immediately under AS 01.10.070(c).

CSSB 211(Fin) -6-
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Original sponsors: Faiks, Ab

Bennett,

IN THE SENATE

FIFTEENTH LEGISLATURE -

For an Act entitled: "An Act

Rule of

effectiv

N2 371 27

ood,
et al

A BILL
relating to civil
Civil Procedure

e date."

5-055-:; o

Ford

3122133

BY THE FINANCE COMMITTEE
CS FOR SENATE BILL NO. 211 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA

liability:

82:

SECOND SESSION

and providing for

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09.17.010(b) is amended to re

unde

(b)

r

ad:

amending Alaska

an

The amount of noneconomic damages awarded by a court or jur

(a) of this section may not exceed $100,000 [$500,000] for each

claim based on a separate incident or injury.

* Sec.

2.

AS 09.17.020 is

Sec. 09.17.020. PU

awarded in an action, wh

supported by clear and

negligence,
3

*mSec.

AS 09.17.030 is

amended to read:

NITIVE DAMAGES. Punitive damages may not

ether in tort, cont

convincing evidence

amended to read:

ract,

0f

he

or otherwise, unless

fraud, malice, gross

or reckless disregard by the defendant

Sec. 09.17.030. DAMAGES RESULTING FROM COMMISSION OF A CRIME.

nal injury or death may not recover damages

person who suffers perso

A

or death if the injuries or death occurred

aged in the commission

person has been convicted of the crime

y plea or plea of

[FELONY] substantially contributed to

for the personal injury
while the person was eng
the
viction based on a guilt
crime
section does not affect
this section

* Sec. 4. AS 09.17.040(d)

a right of action

is amended to read:

nolo
the

under

of a crime [FELONY],
[FELONY], including con-

contendere, and the

injury or death. This

42 U.§.C. 1983,

“crime" has the meaning given in AS 11.81.900(b).

.CSSB 21 1(Fin)

In



IN

© oo —~N O o

10
1l
12
13
14
15
16

17

19

A

23

24

25

26

27

28

29

(d) In an action to recover damages, the court shall, at the
request of a [ANINJURED] party, enter judgment ordering that amounts
awarded a judgment creditor for future damages be paidto the maximum
extent feasible by periodic payments rather than by a lump-sum pay-
ment .

Sec. 5. AS 09.17.050(a) is amended to read:

(a) Unlessthe act or omission constituted gross negligence, a
person may not recover tort damages for personal injury, death, or
damage to property for an act or omission to act in the course and
scope of official duties, from [ONE OF] the following:

(1) a member of the board of directors or an officer of a
nonprofit corporation;

(2) a member of the board of directors of apublic or
nonprofit hospital, or a member of a citizen's advisory bhoard of any
hospital;

(3) a member of a school board of a school district;

(4) a member of the governing body, a commission, or a
Citizen's advisory committee of a municipality of the state”

(5) a member of the board of directors or an officer of an
electric or telephone cooperative organized under AS 10.25.

Sec. 6. AS 09.17.070 is repealed and reenacted to read:

Sec. 09.17.070. COLLATERAL BENEFITS. (a) Except when the
collateral source by law or contract must seek subrogation and except
death benefits paid under life ‘insurance, a person may only recover
damages that exceed amounts received by that person as compensation
for the injuries from collateral sources, whether private, group, or
governmental, and whether contributory or noncontributory. Evidence
of collateral sources, other than a source that must by law or con-

tract seek subrogation and the death benefit paid under life

CSSB 211(Fin) 2-



insurance, shall be considered by the trier of fact in determining the
amount of an award, and shall be considered by the court in determin-
ing if an award is excessive. The trier of fact shall be informed of
the tax implications of an award of damages. The court may take intc
account the value of the person's rights to coverage exhausted or
depleted by payment of these collateral benefits by adding back a
reasonable estimate of their probable value, or by earmarking and
holding for possible periodic payment under AS 09.17.040 that amount
of the award that would otherwise have been deducted, to see if the
impairment of the person's rights actually takes place in the future.

(b) This section does not apply to a medical malpractice acti

filed under AS 09.55,
Sec. 7. AS 09.17.080(d) is repealed and reenacted to read:

(d) In an action involving hazardous waste, environmental po
lution, or violation of state or federal antitrust statutes, the court
shall enter judgment against each party liable on the basis of joint
and several liability. In all other actions the court shall enter
judgment against each party liable on the basis of several liability
in accordance with that party's percentage of fault.

Sec. 8 AS 09.17.900 is amended to read:

Sec. 09.17.900. DEFINITIONS [DEFINITION]. In this chapter

(1) "economic losses" mean* objectively verifiable monetary
losses;

(2)  “"fault" ‘includes acts or omissions that are in any
measure negligent or reckless toward the person or propertv of the
actor or others, or that subject a person to strict tort liabilitvj_
the [.  THE] termalso includes breach of warranty, unreasonable
assumption of  risknotconstituting an enforceable express consent,

misuse of a product for which the defendant otherwise would be liable,

-3- CSSB 211(Fin)
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and unreasonable failur. to avoid an injury or to mitigate damages:
legal [. LEGAL] requirements ofcausal relation applyboth to fault

as the basis for liability and tocontributory faulty

(3) "noneconomic lossesl means nonmonetary damag

includes pain, suffering, inconvenience, mental anguish, emotional
distress, and all other nonpecuniary damages.
* Sec. 9. AS 09.60.010 is amended to read:

Sec. 09.60.010. COSTS ALLOWED PREVAILING PARTY. The  supreme
court shall determine by rule or order the costs, if any, that may be
allowed a prevailing party in a civil action.Unless specifically
authorized by statute or by agreement between the parties, attorney
fees may not be awarded to a party in a civilaction for personal
injury, death™ or property damage related to or arising out of fault,
as defined in AS 09.17.900 [,UNLESS THE CIVIL ACTION IS CONTESTED
WITHOUT TRIAL, OR FULLY CONTESTED AS DETERMINED BY THE COURT].

* Sec. 10. AS 21.06.110 is amended to read:

Sec. 21.06.110. DIRECTOR'S ANNUAL REPORT. As early in each
calendar year as is reasonably possible the director shall prepare and
*deliver an annual report to the legislature and the commissioner,
showing, with respect to the preceding calendar year,

(1) a list of the authorized insurers transacting insurance
in Alaska, with such summary of their financial statement as the
director considers appropriate;

(2) the name of each insurer whose business was closed
during the vyear, the cause of the closing, and the amount of ascer-
tainable assets and liabilities of each closed business;

(3) the name of each insurer against which delinquency or
similar proceedings were instituted, and a concise statement of the
facts with respect to each proceeding and its present status;

CSSB 211(Fin) -
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*

(4) a statement in regard to examination of rating organi-
zations, advisory organizations, joint underwriters, and joint rein-
surers as required by AS 21.39.120;

(5) the receipts and expenses of the division for the year:

(6) recommendations of the director as to amendments or
supplementation of laws affecting insurance, or the office of direc-
tor;

(7) other pertinent information and matters the director
considers proper”

(8)an analysis of medical malpractice .insurance rate
changes occurring as a result of court decisions in the state involv-
ing personal injury or death.

Sec. 11. AS 09.17.010(c) and 09.17.040(c) are repealed.
Sec. 12. REPORT. The Department of Law,with the assistanceof the

Department of Commerce and Economic Development and with the cooperation of

all state agencies, shall report to the legislature by the 30th day of the

Second Session of the Sixteenth Alaska State Legislature on closed insur-

ance claims and insurance company finances. The report must consist of

(1)a study of closed insurance claims to identify

(A) the extent to which the legal system has or has not

been the cause of dramatic liability insurance increases or decreases

and coverage reduction in crisis lines in the state;

(B) how victims are faring under the present system;

(C) what the various specific tort reform proposals have

actually accomplished; and

(D) if the passage of this Act has resulted in a measurable

decrease in insurance rates in the state:

extent

(2) a study of insurance company finances to determ

to which

-5- CSSB 211(Fin)
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(A) dramatic liability insurance rate increases and cover-
age limitations in the state are, or are not, cost-justified in re-
lation to awards, settlements, and relevant court decisions in the
state involving personal injury, death, or property damage based or.
fault; and

(B) legislative or regulatory actions affecting the tort
system in the state are necessary to resolve the state's liability
insurance rate increases.

* Sec. 13. COURT RULE CHANGE. AS 09.60.010, as amended in sec. 9 of
this Act, has the effect of amending Alaska Rule of Civil Procedure 82 by
prohibiting the award of attorney fees to the prevailing party in certain
civil actions based on fault, unless allowed by statute or by agreement of
the parties,

* Sec. 14, APPLICABILITY. This Act applies to all causes of action
accruing on or after the effective date of this Act

* Sec. 15. SEVERABILITY. If any provision of this Act, or the applica-
tion thereof to any person or circumstance is held invalid, the remainder
of this Act and the application to other persons or circumstances is not
affe'cted thereby.

* Sec. 16. This Act takes effect immediately under AS 01.10.070(c)

CSSB 211(Fin) -6 -



STATE OF ALASKA BILL VERSION: CSSB 211 (Jud)

1988 LEGISLATIVE SESSION PUBLISH DATE: 03/04/88
request FISCAL NOTE
Revision Dat®  o03/16/88 Agency Affected: commerce & Econ. Dev.
Tide: Relating to civil liability; BRU: Division of Insurance

amending Kyle of Civil Procedure 82
Sponsor Judi friary Committee Components: Public Protection
Requester \

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING *<83_ FY 89 FY 90 Fy o1 FY 92 FY 93
PERSONAL SERVICES dyo 0.0 oo 0.0 0.0 myU._U
TRAVEL 0.(\ [eTYO) 0,0 o.u U.u U .U
CONTRACTUAL io0.0 \ 50.0 0.0 0.0 u.u u.u
SUPPLIES 0.0 \ 0.0 0.0 o.u m " cr.ir" u.u
EQUIPMENT 0.0 OB O 0.0 “U.U- “U.u
LAND & STRUCTURES 0.0 \>.0 r o.u 0.0 u.u 0.u
GRANTS, CLAIMS 0.0 on oo oo u.o 0.0
M1SCELLANEOUS 0.0 0.0\ o0 o o O 0.U 0.0
TOTAL OPERATING 100.0 50.0 >\ 0.u u.u u.u u.u
CAPITAL 0.0 0.0 \o.o 0.0 0.0 0.0
REVENUE 0.0 0.0 0.0\ 0.0 0.0 0.0

FUNDING: (Thousands of dollars)
GENERAL FUND 100.0 56.0 0.0 \(\.0 0.0 u.o
FEDERAL FUNDS 0.0 0.0 0.0 0 0.0 oo
OTHER 0.0 0.0 0.0 0/0 0.0 oo
TOTAL 100.0 50.0 0.0 0.0\ 0.0 0.0
POSITIONS: \
FULL-TIME 0.0 °.° 0.0 u-u \ O~ u.u
PARTTIME
TEMPORARY \
ANALYSIS: (Attach a separate page Ifnecessary.) \

Sec. 12 of the bill requires a report in which the division is noKequipped

to participate. That participation will require a substantial dataxjollection
and analysis effort by the division which it is not geared to accommodate. We
expect to contract for the necessary assistance to develop and implement

methods to acquire the data and analyze iams- — \
Prepared by: ... Paul Roller,,Djrector / Q | < ! //p Phone; 465-2515 \
Division: Division of Insurance ( March 1/, /88 N

Approved by Commissioner  J- Anthony Sim March/n 1988

Agency: Department of Commerce Economic pment

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(lles) page 1 of |

dg!0233K/031788a



1088 YEG AT Eos10n BLLVERION: CS3B 211 (Fin)

FISCAL NOTE

REQUEST:
Revision Date: S A%encyAffected: Commerce & Econ. Dev,
Title: Relatimg to civil fiabifity; BRU” Division of Insurance

amendin% Civil Rule 82 _ ,
P°n30{:. enate Judiciary____— pampfmpnt-s . P.UbliC..Protectjgn
equestor.

EXPENDITURES/REVENUES:  (Thousandsof Dollars)

OPERATING Fy 8 FY 89 FY 90 FY o1 FY 92 FYy 93
PERSONAL SERVICES o o 0.0 © o n.o . 0.0 . 0.
TRAVEL 0.0 0.0 0,0 _ .0 0.0 n.n
CONTRACTUAL °© o° iilo 50.0 8.0 0.0 h.n
SUPPLIES °© o 0.0 0.0 0.0 0.0 nn
EQUIPMENT 800 8 0 0,0 0.0 n_n n on
LAND* STRUCTURES .0 0.0 0 0-0 o.n
GRANTS, CLAIMS 0,0 0.0 0.0 Pln n n
M1SCELLANEOUS 0.0 0.. .0.n n.n n.n . n.n
TOTAL OPERATING °,° -to-or€  —s-ere- °,° °,° 0.0

CAPITAL o0 oo 0.0 0.0 .00

REVENUE o o o o o o o o o o

0 . A . -9,0
FUNDING: (Thousands of Dollars)
GENERAL FUND °©,° 100.0 50.0 ° 0 o o o o
FEDERAL FUNDS ° 0 ° o o0 1.0 86 n.n
OTHER - 0. 0.0 ! o _o . o o
TOTAL 8% _3.00 51 so.n oo 0.0 00
POSITIONS:
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

ANALYSIS . (Attachaseparate page ifnecessary) ~ Sec. 12 of the Dbill requires a report
in which the division is not equipped to participate. That Part:|cipati0n
will require substantial data collection and analysis which the

division is not geared to accommodate. The division expects to
contract for assistance to develop and implement methods to acquire

and analyze the data.

Prepared by: — Phone :
Division : Date:
issioner: . Date:  3/23/88

ﬁggaoe/ﬁdbyCommlssmner Senator Rick Halford, Co-chairman

S . ———  Senate Finance Committee
Distribution (bzlpreparer).

Legislative Finance

Legislative Sponsor

Requestor

Office of Management and Budget
Impacted Agengy(ies) ! P of —



STATE OF ALASKA bell version: cssb 211 (Jud.)
1988 LEGISLATIVE SESSION ' PUBLISHDATE:
REQUESP FISCAL NOTE -
B e S SERE
o, y ici C .t :  Operation;;

Requestor: Senate Judiciary

(Thousands ofDollars)
OPERATING FY 92 FY 93

PERSONAL SERVICES

CONTRACTUAL

SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING
CAPITAL

" REVENUE

FUNDING: (Thousands of Dollars)

GENERAL EUND
RALFUNDS

OTHER
TOTAL

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS :  (Attach a separate page if necessary) 3/57/ ég.
Please see attached analysis.

Prepared by ; RAdlaandd Il. PReuess . ((Oweector
Division: March 3, 1988

Approved by Commissioner: Grace Be(irf Schaible, Atty. Gen. Date; March 3. 1988
Agency: Department of Law

Distribution (bz_preparer):
Legislative Finance Yl
Legislative Sponsor | Ve i
Requestor Ji \ !
Office of Management and Budget 10 , A :
ImpactedAgency(ies) 103 PaBe - of —



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution N CSSB 211 (Jud.)

The committee substitute for this bill calls for a study of
the current insurance crisis.

First, adetailed and thorough examination will be undertaken
ofclosed claims by line in Alaska™ for insurance companies doing
business xn Alaska.” Second, a thorough examination will be made of
insurance company financial operations, “expenditures, and profitability.

From the closed claims study we will be able to identify:

(a) the extent towhich the legal system has or has not been the cause
of dramatic_ liabjility insurance premium increases and coverage reduction
in crisis lines in Alaska;

(b) how victims are faring under the present system; and

(c) what the various specific tort reform proposals will actually
accomplish.

The analysis of insurance company finances will enable us to determine:

(a) 'the extent to which dramatic liability insurance rate increases and
.coverage limitations in Alaska are — or dre not — cost-justified,

(b) what alternatives exist to limiting coverage and raising rates; and

(c) the legislative and/or regulatory actions which may be necessary to
resolve the“State's liability insurante crisis.

_ In order to undertake the study, the Department of Law wjll
hire outside financial management experts ‘to determine the causes of the
existing insurance situation, and to advise of possible corrective
actions, When this proposal was first considered as part of SB 377, in
1986, the department estimated that an examination of closed clajms, and
an analysis of company finances, would cost $250,000. Although infla-
tionary " factors would” jndicate a hbgher cost in 1988, we believe this'
work can still be completed for $250,000 because of the availability of
some national data that was not available in 1986. Because  the report

IS not due until February 1990, non-lapsing budget authority is needed.

page ot



STATE OF ALASKA
1988 LEGISLATIVE SESSION

FISCAL NOTE
REQUEST:

Bill Version: _ £ssa_ 211
Publish Date:

Revision Date: Agency Affected:_Department of Administration
Title: An Act Relating to Civil Actions BRU: Division of Risk Management

Sponsor: (Original) Faiks. Abood. et al. Components : Risk Management

Requestor:

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FYy 88 Fy 89 FY 90
PERSONAL SERVICES 0 0 0
TRAVEL 0 0 0
CONTRACTUAL 0 0 0
SUPPLIES 0 0 0
EQUIPMENT 0 0 0
LAND A STRUCTURES 0 0 0
GRANTS, CLAIMS 0 (3.11 (6.6)
MISCELLANEOUS 0 0 0

TOTAL OPERATING 0 (3.1) (6.6)
CAPITAL
REVENUE 0 0
FUNDING: (Thousands of Doll ars)
GENERAL FUND 0 0 0
FEDERAL FUNDS 0 0 0
OTHER 0 G.D ®.6)
TOTAL 0 (3.1) (6,6)
POSITIONS:
FULL-TIME 0 0 0
PART-TIME 0 0 0
TEMPORARY 0 0 0

ANALYSIS: (Attach a separate page if necessary)

See Fiscal Note Analysis attached.

Prepared By: pon Hitchcock
Division: Risk Management

Approved by Commissioner:__ John M. Andrews /Q— n

Agency: Department of Administration

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)

Fy o1 Y 92
0 0
0 0
0 0
0 0
0 0
0 0
(11.8) (18.1)
0 0
(11.8) (18.1)
0 0
0 0
0 0
(11.8) (18.1)
(11.8) (18.1)
0 0
0 0
0 0

Phone :_jtG5i2i80
Date:  March 7. 1988

Date:

"FY 93"
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o
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FISCAL NOTE ANALYSIS
FOR CSSB 211

CS for Senate Bill 211 (Judiciary) drastically alters the fiscal savings
generated by the original bill version. The most dramatic change is in
Section 7, where joint and several liability has again been inserted; this
time with a cap for joint liability at one and one-half times the allocated
liability (to those found less than 50 percent liable). Present statutes
apply a two-times-your-own-negligence rule if under 50%.

Diminishment of the application of collateral benefits to include contractual
subrogation rights erodes the fiscal impact of Section 6.

Again, future fiscal impact is difficult to accurately project, but whereas in
the original Bill we were projecting a 20 percent reduction in ultimate loss

and loss adjustment expense, we are estimating only a 2 percent savings in the
Committee Substitute as written.

CASH FLOW SAVINGS ESTIMATED BY FISCAL YEAR
(Thousands of Dollars)

YEAR OF OCCURRENCE

1988 1989 1990 1991 1992 1993 TOTJ

Fy 88 -0-

Fy 89 3.1 3.1
Y FY 90 2.7 3.8 6.5
E
A FY 91 3.6 3.4 4.8 11.8
R

Fy 92 3.4 4.5 4.3 6.0 18.2
0
F FYy 93 2.5 4.2 5.6 5.3 7.5 25.1
S FY 94 3.2 5.3 7.0 6.7
A
V FY 95 3.9 6.6 8.7
|
N FY 96 4.9 8.2
G

FYy 97 6.2

Future 8.7 10.9 13.7 17.1 21.3

TOTAL 24.0 30.0 37.6 46.9 58.6

These “present estimated future payments pattern over a twelve year payout
period, i.e., each year.

12 months 12.8%
24 months 11.4%
36 months 14 .9%
48 months 14 0%
60 months 10.5%

Balance 36.4%



STATE OF ALASKA Bill Version: cssh 211 cfiwi
1988 LEGISLATIVE SESSION Publish Date:

FISCAL NOTE
REQ UEST

Revision Date: Agency Affected: Department of Administration
Title:  An Act Relating to Civil BRU: Division of Risk Management
Liability

Sponsor:  Faiks, Abood, Bennett, et al. Components: Risk Management
Requestor:

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING- FYy 88 FYy 89 Fy 90 Fy 91 m FY. 92 = FY" 93
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 c 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0.0
SUPPLIES 0.0 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
CRANTS, CLAIMS 0.0 (306.0) (658.01 (1.182.01  (1.812.0 (2.514.0)
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 (306.0C)  (658.01 (1,182.00  (1.812.0  (2,514.0)

CAPITAL 0.0 0.0 0.0 0.0 0.0 0.0
REVENUE 0.0 0.0 0.0 0.0 0.0 0.0

FUNDING:  (Thousands of Doll ars)

GENERAL FUND 0.0 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS 0.0 0.0 0.0 0.0 0.0 0.0
OTHER 0.0 (306.0C) (658.0 (1,182.0) (1.812.0  (2.514.0)
TOTAL 0.0 (306.0C) (658.0 (1,182.0) (1,812.0  (2.514.0)
POSITIONS:

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME 0.0 0.0 0.0 0.0 0.0 0.0
TEMPORARY 0.0 0.0 0.0 0.0 0.0 0.0

ANALYSIS: (Attach a separate page if necessary)
Finance CS for SB 211 (March 22, 1988) closely parallels the sections of the original bill
version we anticipate will provide future savings for the state.

Section 7, apportionment of damages by individual (several rather than joint) liability
is the most significant alteration from the previous version, CSSB 211 (Jud).

Prepared ByffM-"bon Hitchcocke§3 EA=F— Phone: 465-2180
Division: [R)isk Management Ay N Date:  March 23. 1988
- A

Approved by Commissioner: Date: }(H>J/q;3
Agency: Department of Administration
Distribution (by preparer): ; - "o~

Legislative Finance 1e-i \Y

Legislative Sponsor iviAR 2 -11588

Requestor

Office of Management and Budget .
Impacted Agency(ies) i_V_ViV’:iN\“eD:: Page _i__ of J:_



CONTINUATION OF FISCAL NOTE ANALYSIS
FOR CSSB 211 (FIN)

Although future fiscal savings are difficult to project, we estimate this
committee substitute will provide the same future savings as we projected with
the original bill version. The projection below details the calculations
used.

CASH FLOW SAVINGS ESTIMATED BY FISCAL YEAR

YEAR OF OCCURRENCE

1988 1989 1990 1991 1992 1993 TOTAL

FY 88 -0O-

FY 89 306.0 306.0
Y FY 90 274.0 384.0 658.0
E Fy 91 360.0 342.0 480.0 1,182.0
" FY 92 336.0 448.0 428.0 600.0 1,812.0
2 FY 93 252.0 420.0 558.0 534.0 750.0 2,514.0
S FY 94 316.0 526.0 698.0 668.0
% FY 95 394.0 656.0 872.0
N FY 96 492.0 820.0
G

FY 97 616.0

Future 874.0 1,092.0 1,366.0 1,706.0 2,132.0

TOTAL 2,400.0 3,000.0 3,750.0 4,686.0 5,858.0

These represent estimated future payments pattern over a twelve year payout
period, i.e., each year.

12 months 12.8%
24 months 11.4%
36 months 14 _.9%
48 months 14 .0%
60 months 10.5%

Balance 36.4%
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Introduced: 3/25/87 5-0554B
Referred: Judiciary & Finance

BY FAIKS, ABOOD, BENNETT,
BINKLEY, COGHILL, ELIASON,
FISCHER, HENSLEY, JONES,
IN THE SENATE KELLY AND STURGULEWSKI
SENATE BILL NO. 211
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to civil liability; amending Alaska
Rule ofCivilProcedure 82; and providing for an
effectivedate.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09.17.010(b) is amended to read:

(b) The amount of noneconomic damages awarded by a court or jury
under (@) of this section may not exceed $100,000 [$500,000] for each
claim based on a separate incident or injury.

* Sec. 2. AS 09.17.020 is amended to read:

Sec. 09.17.020. PUNITIVE DAMAGES. Punitive damages may not be
awarded in an action, whether in tort, contract, or otherwise, unless
supported by clear and convincing evidence of fraud, malice, gross
negligence, or reckless misconduct by the defendant.

* Sec. 3. AS 09.17.030 is amended to read:

Sec. 09.17.030. DAMAGES RESULTING FROM COMMISSION OF A CRIME. A
person who suffers personal injury or death may not recover damages
for the personal injury or death if the injuries or death occurred
while the person was engaged in the commission of a crime [FELONY],
the person has been convicted of the crime [FELONY], including con-
viction based on a guilty plea or plea of nolo contendere, and the
crime [FELONY SUBSTANTIALLY] contributed to the injury or death. This
section does not affect a right of action under 42 U.S.C. 1983.

* Sec. 4. AS 09.17.040(d) is amended to read:

@ In an action to recover damages, the court shall, at the

SB0211a -1- SB211
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request of a [AN INJURED] party, enter judgment ordering that amounts
awarded a judgment creditor for future damages be paid to the maximum
extent feasible by periodic payments rather than by a lump-sum pay-
ment.

Sec. 5. AS 09.17.050(a) is amended to read:

(@ Unless the act or omission constituted gross negligence, a
person may not recover tort damages for personal injury, death, or
damage to property for an act or omission to act in the course and
scope of official duties, from [ONE OF] the following:

(1) a member of the board of directors or an officer of a
nonprofit corporation;

(2) a member of the board of directors of a public or
nonprofit hospital, or a member of a citizen"s advisory board of any
hospital;

(©)) a member of a school board of a school district;

(C)) a member of the governing body, a commission, or a
citizen"s advisory committee of a municipality of the states

©) a member of the board of directors or an officer of an
electric or telephone cooperative organized under AS 10.25.
sec. B. AS 09.17.070 is repealed and zeenacted to read:

Sec. 09.17.070. COLLATERAL BENEFITS. Except when the collateral
source is a federal program that by law must seek subrogation and
except death benefits paid under life insurance, a person may only
recover damages that exceed amounts received by that person as compen-
sation for the injuries from collateral sources, whether private,
group, or governmental, and whether contributory or noncontributory.
Evidence of collateral sources, other than a federal program that must
by law seek subrogation and the death benefit paid under Qlife insur-

ance, shall be considered by the trier of fact in determining the

SB 211 '2' SB0211a
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amount of an award, and shall
ing if an award is excessive.

account the value of the person's
depleted by payment of these collateral

be considered by the court

in determin-

The trier of fact shall beinformed of
the tax implications of an award of damages. The court may take into

rights to coverage exhausted or

benefits by adding back a

reasonable estimate of their probable value, or by earmarking and
payment under AS 09.17.040 that amount
of the award that would otherwise have been deducted, to see if the
impairment of the person's rights actually takes place in the future,
* Sec. 7. AS09.17.080(d) is amended to read:
The court shall enter judgment against each party liable on
the basis of [JOINT AND] several liability [, EXCEPT THAT A PARTY WH
IS ALLOCATED LESS THAN 50 PERCENT OF THE TOTAL FAULT ALLOCATED TO ALL
THE PARTIES MAY NOT BE JOINTLY LIABLE FOR MORE THAN TWICE THE PERCENT-

holding for possible periodic

AGE OF 'AULT ALLOCATED TO THAT PARTY].
AS 09.17.900 is amended to read:
DEFINITIONS [DEFINITION]. In this chapter

+ Sec. 8.
Sec. 09.17.900.

(d)

(1)

losses:

the [. THE] term also

2)

"economic losses" means objectively verifiable monetary

"fault" includes acts or omissions that are in any
measure negligent or reckless towardthe person or property of the
actor or others, or that subject a person to strict tort liability”®

includes breach of warranty, unreasonable

assumption of risk not constituting an enforceable express consent,
misuse of a product for which the defendant otherwise would be liable,
and unreasonable failure to avoid an injury or to mitigate damages”
[m LEGAL] requirements of causal relation apply both to fault
as the basis for liability and to contributory faulty

SB0211a

3)

"noneconomic

on

losses”

-3-

means subjective, nonpecuniary

SB 211



“lameRes and includes pain, suffering, inconvenience, physical impair-
o'nt, disfigurement, mental anguish, emotional distress, and all other
nonpecuniary damages.

* Sec. 9. AS09.60.010 is amended to read:

Sec. 09.60.010. COSTS ALLOWED PREVAILING PARTY.  The supreme
court shall determine by rule or order the costs, if any, that may be
allowed a prevailing party in a civil action. Unless specifically
authorized by statute or by agreement between the parties, attorney
fees may not be awarded to a party in a civil action for personal
injury, death™ or property damage related to or arising out of fault,
as defined in AS 09.17.900 [, UNLESS THE CIVIL ACTION IS CONTESTED
WITHOUT TRIAL, OR FULLY CONTESTED AS DETERMINED BY THE COURT].

* Sec. 10, AS 09.16; AS09.17.010(c), 09.17.040(c), and AS 09.55.548(h)
are repealed.

* Sec. 11, AS09.60.010, as amended in sec. 9 of this Act, has the
effect of amending Alaska Rule of Civil Procedure 82 by prohibiting the
award of attorney fees to the prevailing party in certain civil actions
based on fault, unless allowed by statute or by agreement of the parties.

* Sec. 12, Sections 1 - 10 of this Act apply to all causes of action
accruing after the effective date of this Act.

* Sec. 13, This Act takes effect immediately under AS 01.10.070(c).

SB 211 -4 - SB021l1la
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Offered: 3/4/88 5-0554X
Referred: Finance

Original sponsors: Faiks, Abood,
Bennett, et al.

IN THE SENATE BY THE JUDICIARY COMMTTEE
CS FOR SENATE BILL NO. 211 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to civil liability; amending Alaska
Rule of Civil Procedure 82; and providing for an
effective date."
BE IT ENACTEDBY THE LEGISLATURE OF THE STATE OF ALASKA:
* Sectionl. AS09.17.010(b) is amended to read:

(b)  The amount of noneconomic damages awarded by a court or jury
under (a) of this section may not exceed $250,000 [$500,000] for each
claim based on a separate incident or injury.

* Sec. 2. AS 09.17.020 is amended to read:

Sec. 09.17.020. PUNITIVE DAMAGES. Punitive damages may not be
awarded in an action, whether in tort, contract, or otherwise, unless
supported by clear and convincing evidence of fraud, malice, gross
negligence, or reckless disregard by the defendant.

*Sec. 3.AS 09.17.030 is amended to read:

Sec. 09.17.030. DAMAGES RESULTING FROM COMMISSION OF A CRIME. A
person who suffers personal injury or death may not recover damages
for the personal injury or death if the injuries or death occurred
while the person was engaged in the commission of a crime [FELONY],
the person has been convicted of the crime [FELONY], including con-
viction based on a guilty plea or plea of nolo contendere, and the
crime [FELONY] substantially contributed to the injury or death. This
section does not affect a right of action under 42 U.S.C. 1983.  In
this section "crime" has the meaning given in AS 11.81.900(b).

*Sec. 4.AS 09.17.040(d) is amended to read:

SB0211b -1- CSSB 211 (Jud)
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(d) In an action to recover damages, the court shall, at the
request of a [AN INJURED] party, enter judgment ordering that amounts
awarded a judgment creditor for future, damages be paid to the maximum
extent feasible by periodic payments rather than by a [ump-sum pay-
ment. !
Sec. 5. AS09.17.050(a) is amended to read:

(a) Unless the act or omission constituted gross negligence, a
person may not recover tort damages for personal injury, death, or
damage to property for an act or omission to act in the course and
scope of official duties; from [ONE OF] the following:

(1)  a memberof the board of directors or an officer of a
nonprofit corporation;

(2) a member of the hoard of directors of a public or
nonprofit hospital, or a member of a citizen's advisory board of any
hospital;

(3)  a memberof a school hoard of a school district;

(4)  a memberof the governing body, a commission, or a
citizen's advisory committee of a municipality of the state”

(5) a member of the hoard of directors or an officer of an
electric or telephone cooperative organized under AS 10.25.

Sec. 6. AS09.17.070 is repealed and reenacted to read: f

Sec. 09.17.070. COLLATERAL BENEFITS. Except when the collateral
source by law or contract must seek subrogation and except death
benefits paid under life insurance, a person may only recover damages
that exceed amounts received by that person as compensation for the
injuries from collateral sources, whether private, group, or govern-
mental, and whether contributory or noncontributory.  Evidence of
collateral sources, other than a source that must by law or coritract
seek subrogation and the death benefit paid under life insurance,

CSSB 211(Jud) -2 - SB0211b
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shall be considered by the trier of fact in determining the amount of
an award, and shall be considered by the court in determining if an
award is excessive. The trier of fact shall be informed of the tax
implications of an award of damages. The court may take into account
the value of the person's rights to coverage exhausted or depleted by
payment of these collateral benefits by adding back a reasonable
estimate of their probable value, or by earmarking and holding for
possible periodic payment under AS 09.17.040 that amount of the award
that would otherwise have been deducted, to see if the impairment of
the person's rights actually takes place in the future.

Sec. 7. AS09.17.080(d) is repealed and reenacted to read:

(d) In an action involving hazardous waste, environmental pol-
lution, or violation of state or federal antitrust statutes, the court
shall enter judgment against each party liable on the basis of joint
and several liability. In all other actions the court shall enter
judgment against each party liable on the basis of joint and several
liability, except that a party who is allocated less than 50 percent
of the total fault allocated to all the parties may not be jointly
liable for more than one and one-half times the percentage of fault
allocated to that party.

Sec. 8. AS09.17.900 is amended to read:

Sec. 09.17.900. DEFINITIONS [DEFINITION]. In this chapter

(1) “"economic losses" means objectively verifiable monetary
losser,

(2) "fault" includes acts or omissions that are in any
measure negligent or reckless toward the person or property of the
actor cr others, or that subject a person to strict tort liability®
the [. THE] term also includes breach of warranty, unreasonable
assumption of risk not constituting an enforceable express consent,

SB0211b -3- CSSB 211 (Jud)
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misuse of a product for which the defendant otherwise would be liable,
and unreasonable failure to avoid an injury or to mitigate damages”
legal r. LEGAL] requirements of causal relation apply both to fault
as the basis for liability and to contributory faulty

(3) "noneconomic losses™ means nonmonetary damages and
includes pain, suffering, 1inconvenience, mental anguish, emotional
distress, and all other nonpecuniary damages.

* Sec. 9. AS09.60.010 is amended to read:

Sec. 09.60.010. COSTS ALLOWED PREVAILING PARTY. ~ The supreme
court shall determine by rule or order the costs, if any, that may . be
allowed a prevailing party in a civil action. Unless specifically
authorized by statute or by agreement between the parties, attorney
fees may not be awarded to a party in a civil action for personal
injury, death™ or property damage related to or arising out of fault,
as defined in AS 09.17.900, wunless the court determines that the
action, claim, or defense was frivolous and brought without reasonable
cause [THE CIVIL ACTION IS CONTESTED WITHOUT TRIAL, OR FULLY CONTESTED
AS DETERMINED BY THE COURT],

* Sec. 10. AS 21.06.110 is amended to read:

Sec. 21.06.110. DIRECTOR'S ANNUAL REPORT.  As early in each
calendar year as is reasonably possible the director shall prepare and
deliver an annual report to the legislature and the commissioner,
showing, with respect to the preceding calendar year,

(1) alist of the authorized insurers transacting insurance
in Alaska, with such summary of their financial statement as the
director considers appropriate;

(2) the name of each insurer whose business was closed
during the year, the cause of the closing, and the amount of ascer-
tainable assets and liabilities of each closed business;

CSSB 211 (Jud) -4 - SB0211b
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(3) the name of each insurer against which delinquency or
similar proceedings were instituted, and a concise statement of the
facts with respect to each proceeding and its present status;

(4) a statement in regard to examination of rating organi-
zations, advisory organisations, joint underwriters, and joint rein-
surers as required by AS 21.39.120;

(5) the receipts and expenses of the division for the year;

(6) recommendations of the director as to amendments or
supplementation of laws affecting insurance, or the office of direc-
tor;

(7) other pertinent information and matters the director
considers proper®

(8) an analysis of medical malpractice insurance rate
changes occurring as a result of court decisions in the state involv-
ing personal injury or death.

* Sec. 11. AS 09.55.548(b) is repealed.

* Sec. 12. REPORT. The Department of Law, with the assistance of the
Department of Commerce and Economic Development and with the cooperation of
all state agencies, shall report to the legislature by the 30th day of the
Second Session of the Sixteenth Alaska State Legislature on closed insur-
ance claims and insurance company finances. The report must consist of

(1) a study of closed insurance claims to identify

(A) the extent to which the legal system has or has not
been the cause of dramatic liability insurance increases or decreases
and coverage reduction in crisis lines in the state;

(B) how victims are faring under the present system;

() what the various specific tort reform proposals have
actually accomplished; and

(D) if the passage of this Act has resulted in a measurable

SB0211b -5- CSSB 211 (Jud)



decrease in insurance rates in the state;
(2) a study of insurance company finances to determine the
extent to which !
(A) dramatic liability insurance rate increases and cover-
age limitations in the state are, or are not, cost-justified in re-
lation to awards, settlements, and relevant court decisions in the
state involving personal injury, death, or property damage based on
fault; and
(B) legislative or regulatory actions affecting the tort
system in the state are necessary to resolve thestate's liability
insurance rate increases.

*Sec. 13. COURT RULE CHANGE  AS 09.60.010, as amended in sec. 9 of
this Act, has the effect of amending Alaska Rule of Civil Procedure 82 hy
prohibiting the award of attorney fees to the prevailing party in certain
civil actions based on fault, unless allowed by statute or by agreement of
the parties.

*Sec. 14, APPLICABILITY. This Act applies to all causes of action
accruing on or after the effective date of this Act.

*Sec. 15, SEVERABILITY. If any provision of this Act, or the applica-
tion thereof to any person or circumstance is held invalid, the remainder
of this Act and the application to other persons or circumstances is not
affected thereby.

*Sec. 16. This Ac', takes effect immediately under AS 01.10.070(c).

CSSB 211(Jud) -6- SB0211b



During the summer of 1987, the Dittman Research Corporcition of Alaska
conducted a state-wide poll regarding the issue of tort reform. Fifty-one
communities were contacted. The complete report is attached for your
reference and a summary of the results of this poll is given below.

Of those polled:
73% favor tort reform. (page 5)

74% would sign a petition to put the tort reform issue on the
ballot. (page 8)

65% would vote for tort reform if it were on the ballot. (page 9)
81% favor changes in joint and several liability. (page 10)

74% favor a sliding fee scale as opposed to the contingency system,
(page 12)

73% favor reducing damage awards when some compensation has already
been received, (page 14)

68% favor placing a $250,000 limit on the amount of money that could
be awarded on top of actual economic damages. (page 16)

81% feel liability insurance premiums are increasing too much due to
excessively high damage awards from lawsuits, (page 18)

55% have personally had an increase in their liability insurance
premiums. (page 20)

81%, after heari. a summary of arg iments fromboth sides ofthe
issue, still favored tort reform. (page 22)

After conducting this poll, the Dittman Research Corporation made the
following comment:

"..1"ve never known of any initiative effort in Alaska that began
with such a high degree of public support on so many different points- the
highest negative score was only 24% who oppose a $250,000 limit to
non-economic damages— and overall, when informed of what is generally
considered both sides of the issue, Alaskans, by a margin of 81% to 13%,
support tort reform."™ (page 30)
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8 states sue Insurance companies

Fraud suit charges industry conspired to create liabitlity crisis

By PEGGY FIKAC
The Associated Press
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Senator Rick Halford

Senate District | .
Chugiak, Eagle River, East Anchorage, Fort Richardson Senate Finance Committee

Co-Chairman

March 22, 1988

MEMORANDUM
TO: Finance Committee Membg~sl
FROM: Senator Rick Hal ford Ji“A”rhairman

Senate Finance Committee

SUBJECT: CSSB 211 (Fin) "An Act relating to civil liability;
amending Alaska Rule of Civil Procedure 82; and pro—
viding for an effective date."”

The Finance Committee Substitute for Senate Bill 211 proposes
the following:

Section 1. NONECONOMIC DAMAGES. Amends AS 09.17.010(b) by
reducing the maximum amount of noneconomic damages which may
be awarded for personal injury based on negligence.

The present statute has a limit of $500,000 for such damages;
CSSB 211 (Fin) proposes a maximum of $100,000 for noneconomic
damages, which are defined as subjective, nonpecuniary damages
including pain, suffering, 1inconvenience, physical impairment,
disfigurement, mental anguish, emotional distress, and all
other nonpecuniary damages.

Section 2. PUNITIVE DAMAGES. Amends AS 09.17.020 by
requiring clear and convincing evidence of specific conduct by
the defendant before the court may award punitive damages.

The present statute has the same burden of proof (clear and
convincing evidence), but does not specify the type of conduct
which will trigger the award. CSSB 211 (Fin) provides that
fraud, malice, gross negligence, or reckless disregard by the
defendant may result in the award of punitive damages.

Po« Office Bo* V, Juneau, Alaska 99811 (907) 465-4958  +  Poj( Office Box 190, Chugiak, Alaska 99567 (907) 694-4958



Section 3. DAMAGES RESULTING FROM COMMISSION OF A CRIME.
Amends AS 09.17.030 by expanding the class of persons who may
not recover damages for personal injury or death if incurred
while the person was engaged in the commission of a crime.

The present statute is limited to those persons who commit and
are convicted of a felony which substantially contributes to
the injury or death.

CSSB 211 (Fin) replaces "felony”™ with "crime”. This has the
additional effect of precluding persons convicted of a misde—
meanor from recovering damages for personal injury or death if
that crime substantially contributed to the injury or death.

It also adds a definition of "crime".

Section 4. AWARD OF DAMAGES. Amends AS09.17.040(d) by
allowing any party, not just the injured party, to request the
court to enter judgment ordering that amounts awarded a
judgment creditor for future damages be paid to the maximum
extent feasible by periodic payments rather than by a lump-sum
payment.

The present statute allows only the injured party to make such
a request.

Section 5. LIMITED LIABILITY OF CERTAIN DIRECTORS AND
OFFICERS. Amends AS 09.17.050 to include members of the board
of directors or an officer of an electric or telephone cooper—
ative organized under AS 10.25.

Section 6. COLLATERAL BENEFITS. Repeals and reenacts AS
09.17.070, replacing it with language similar to that found in
present statute AS 09.55.548(b) relating to collateral sources
in malpractice actions.

This section of CSSB 211 (Fin) provides that a person may only
recover damages that exceed amounts that he/she has already
received from a collateral source, whether it be a private,
group, or governmental source, either contributory or noncon-—
tributory. The only exceptions are where the collateral
source by law or contract must seek subrogation, or from death
benefits paid under life insurance.

This section further provides that the trier of fact shall be
informed of the tax implications of an award of damages. The
court may also take into account the value of the person®s
right to coverage which may have been exhausted or depleted by
payment of these collateral benefits, and add a reasonable
estimate of their probable value to the award.



Section 7. APPORTIONMENT OF DAMAGES. Amends AS
09.17.080(d) by modifying the theory of joint and several
liability.

Under the present statute, a party can be held liable for all
of the damages, even if that party has been allocated a
certain percentage of the fault. The exception under the
present statute is that where a party has been allocated less
than 50% of the total fault allocated to all of the parties,
that party may not be jointly liable for more than twice the
percentage of fault allocated to that party.

CSSB 211 (Fin) establishes full joint and several liability in
cases involving hazardous waste, environmental pollution, or
violation of state or federal antitrust laws.

In all other cases, CSSB 211 (Fin) has the effect of eliminat—
ing joint liability, and making each defendant liable only for
the share of the damages for which he/she is personally
responsible.

Section 8. DEFINITIONS. Amends AS 09.17.900 by adding new
definitions for "economic losses" and "noneconomic losses".

Section 9. COSTS ALLOWED PREVAILING PARTY. Amends AS
09.60.010 by eliminating the language "unless the civil action
is contested without trial, or fully contested as determined
by the court."”

This has the effect of allowing the supreme court to determine
the costs which may be allowed a prevailing party in a civil
action. However, unless attorneys fees are authorized by
statute or by an agreement between the parties, they may not
be awarded in actions for personal injury, death, or property
damage relating to fault.

Section 10. DIRECTOR®S ANNUAL REPORT. AS 21.06.110
currently requires the director of the Division of Insurance
to submit an annual report to the legislature. CSSB 211 (Fin)
requires this report to include an analysis of medical mal —
practice insurance rate changes occurring as a result of court
decisions in the state.

Section 11. REPEALERS. 1) AS 09.17.010(c) would be
repealed, to make the limit m noneconomic damages 1in section
1 applicable to all injuries. Currently, the limit on noneco—

nomic damages does not apply to damagts for disfigurement and
severe physical impairment.

2) CSSB 211 (Fin) also repeals AS 09.17.040(c), which allows
parties to agree to compute the award of future damages under



the rule adopted in Beaulieu v. Elliott. 434 P. 2d 665 (Alaska
1967). That case held that income taxes should be deducted
from the allowance for past lost wages, but not from the
allowance for inflation or for future lost wages. It further
made no allowance for inflation or for future normal wage
increases and approved the use of a per diem formula in
computing damages for pain and suffering.

Section 12. REPORT. CSSB 211 (Fin) requires the Depart—
ment of Law, with the assistance of the Department of Commerce
and Economic Development, to report annually to the legisla—
ture on closed insurance claims and insurance company financ—
es .

Section 13. COURT RULE CHANGE. AS 09.60.010, as amended by
section 9 of this bill, has the effect of amending Alaska Rule
of Civil Procedure 82 by prohibiting the award of attorney
fees to the prevailing party in certain civil actions based on
fault, unless allowed by statute or by agreement of the
parties.

Section 14. APPLICABILITY OF ACT. This Act applies to
all causes of action which accrue after the effective date.
Section 15. SEVERABILITY. If any provision of this Act 1is
held invalid, the remainder of the Act is not affected.
Section 16. EFFECTIVE DATE. This Act takes effect immedi —
ately.

Please contact my office if you have any questions or com—
ments.



Alaska State Legislature

SENATE P.0. Box v
. . State Capitol
Office of the President Juneau, Alaska 99811
(907) 465-3755
March 14, 1988
MEMORANDUM
T0: Senator Rick Halford, Co-Chairman

Senator Johne Binkley, Co-Chairman
Senate Finance Committee

FROM: Senator Jan Fa
President of t nate

SUBJECT: CSSB 211 (Jud) "Ah Act relating to civil liability;
amending Alaska RiM.e of Civil Procedure 82; and pro-—
viding for an effective date.”

CSSB 211 (Jud) has been referred to your committee for consid—
eration. The purpose of this bill is to improve the tort
liability system in Alaska.

Specifically, this bill proposes the following:

Section 1. NONECONOMIC DAMAGES. Amends AS 09.17.010(b) by
reducing the maximum amount of noneconomic damages which may
be awarded for > jrsonal injury“based on negligence.

The present statute has a limit of $500,000 for such damages;
CSSB 211 (Jud) proposes a maximum of $250,000 for noneconomic
damages, which are defined as subjective, nonpecuniary damages
including pain, suffering, inconvenience, physical 1impairment,
disfigurement, mental anguish, emotional distress, and all
other nonpecuniary damages.

Section 2. PUNITIVE DAMAGES. Amends AS 09.17.020 by
requiring clear and convincing evidence of specific conduct by
the defendant before the court may award punitive damages.



The present statute has the same burden of proof (clear and
convincing evidence), but does not specify the type of conduct
which will trigger the award. CSSB 211 (Jud) provides that
fraud, malice, gross negligence, or reckless disregard by the
defendant may result in the award of punitive damages.

Section 3. DAMAGES RESULTING FROM COMMISSION OF A CRIME.
Amends AS 09.17.030 by expanding the class of persons who may
not recover damages for personal injury or death if incurred
while the person was engaged in the commission of a crime.

The present statute is limited to those persons who commit and
are.convicted of a felony which substantially contributes to
the injury or death.

CSSB 211 (Jud) replaces "felony”™ with "crime". This has the
additional effect of precluding persons convicted of a misde—
meanor from recovering damages for personal injury or death if
that crime substantially contributed to the injury or death.

It also adds a definition of "crime".

Section 4.-° AWARD OF DAMAGES. Amends AS 09.17.040(d) by
allowing any party, not"just the injured party, to request the
court to enter judgment ordering that amounts awarded a
judgment creditor for future damages be paid to the maximum
extent feasible by periodic payments rather than by a lump-sum
payment.

The present statute allows only the injured party to make such
a request.

Section 5. LIMITED LIABILITY OF CERTAIN DIRECTORS AND
OFFICERS. Amends AS 09.17.050 to include members of the board
of directors or an officer of an electric or telephone cooper—
ative organized under AS 10.25.

Section 6. COLLATERAL BENEFITS. Repeals and reenacts AS
09.17.070, vreplacing it with tanguage similar to that fouid in
present statute AS 09.55.548(b) relating to collateral sources
in malpractice actions.

This section of CSSB 211 (Jud) provides that a person may only
recover damages that exceed amounts that he/"-he has already
received from a collateral source, whether 1\. be. a private,
group, or governmental source, either contributory or noncon—
tributory. The only exceptions are where the collateral
source by law or contract must seek subrogation, or from death
benefits paid under life insurance.

This section further provides -chat the trier of fact shall be
informed of the tax implications of an award of damages. The



court may also take into account the value of the person®s
right to coverage which may have been exhausted or depleted by
payment of these collateral benefits, and add a reasonable
estimate of their probable value to the award.

Section 7. APPORTIONMENT OF DAMAGES. Amends AS
09.17.080(d) by modifying the theory of joint and several
liability.

Under the present statute, a party can be held liable for all
of the damages, even if that party has been allocated a
certain percentage of the fault. The exception under the
present statute is that where a party has been allocated less
than 50% of the total fault allocated to all of the parties,
that party may not be jointly liable for more than twice the
percentage of fault allocated to that party.

CSSB 211 (Jud) has the effect of making a party who has been
allocated less than. 50% of the total fault jointly liable for
no more than one and one-half times the percentage of fault
which has been allocated to that party.

CSSB 211 (Jud) also reestablishes full joint and several
liability in cases involving hazardous waste, environmental
pollution, or violation of state or federal antitrust laws.

Section 8. DEFINITIONS. Amends AS 09.17.900 by adding new
definitions for "economic losses”™ and "noneconomic losses".

Section 9. COSTS ALLOWED PREVAILING PARTY. Amends AS
09.60.010 by eliminating the language "unless the civil action
is contested without trial, or fully contested as determined
by the court,”™ and adding the language "unless the court
determines that the action, claim, or defense was Tfrivolous
and brought without reasonable cause.”

This has the effect of allowing the supreme court to determine
the costs which may be allowed a prevailing party in a civil
action. However, unless attorneys fees are authorized by
statute or by an agreement between the parties, or unless the
court determines that the case or the defense was frivolous,
they may not be awarded in actions for personal injury, death,
or property damage relating to fault.

Section 10. DIRECTOR®S ANNUAL REPORT. AS 21.06.110
currently requires the director of the Division of Insurance
to submit an annual report to the legislature. CSSB 211 (Jud)
requires this report to include an analysis of medical mal—
practice insurance rate changes occurring as a result of court
decisions in the state.



Section 11. REPEALED SECTION. AS 09.55.548(b) 1is repealed
by CSSB 211 (Jud), since the language contained in that
statute is similar to that incorporated in Section 6 of the
bill. That section relates to collateral benefits.

Section 12. REPORT CSSB 211 (Jud) requires the Depart—
ment of Law, with the assistance of the Department of Commerce
and Economic Development, to report annually to the legisla—
ture on closed insurance claims and insurance company financ—
es.

Section 13. COURT RULE CHANGE. AS 09.60.010, as amendad by
section 9 of this bill, has the effect of amending Alaska Rule
of Civil Procedure 82 by prohibiting the award of attorney
fees to the prevailing party in certain civil actions based on
fault, unless allowed by statute or by agreement of the
parties.

Section 14. This Act applies to all causes of action which
accrue after the effective date.

Section 15. SEVERABILITY If any provision of this Act: 1is
held invalid, the remainder of the Act is not affected.

Section 16. EFFECTIVE DATE This Act takes effect immedi —
ately.

Please contact my office if you have any questions or com
ments.

Thank you.
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REQUEST Publish Date:
Revision Date: Agency Affected:
Title: An Act Relating t ci 1 BRU:
SPONSON: faivs. avood. sennctr. et at. Components:
Requestor:
EXPENDITURES/REVENUES:  (Thousands of Dollars)
FY 87 FY 88 FY 89 FY 90 Fy 91 FY 92
OPERATING

PERSONAL SERVICES 0:0 0-0 O-O 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0!0 0!0 O-O O-O O-O OIO
SUPPLIES O|0 0!0 O-O O-O O-O 0!0
Cauirues 0.0 0.0 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0|0 0!0 O-O 0-0 O-O 0!0
CRANTS, CLAIMNMS 0.0 (306.0) (658.0) (1,182.0) (1,812.0) (2,51**.0)
0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 CGoe o) Grioi ez Gsinn (esieo

CAPITAL - 0.0 \ 0.0 0.01 0.0 0.0 0.0

REVENUE 0.0 0.0 0.0 0.0 0.0 0.0
FUNDING:  (Thousands of Doll arsl
GENERAL FUND O-O ' 0-0 O-O O-O 0-0
0.0 0.0 0.0 0.0 0.0 0.0
OTHER 0.0 (306.0) (658.0)1 (1,182.0) (1,812.0) (2,514.0)
TOTAL 0.0 (306.0) (658.0) (1,182.0) (1,812.0) (2.,514.0)
POSITIONS:
ANALYSIS: Attach a separate page if necessary
The final benefit is impossible to accurately project, given that it will only

affect liability claims not yet incurred. Based on the State"s past liability
claims experience, we project a 20% reduction in estimated ultimate loss and
loss expense per fiscal year. The attached projection details the calculations
using the State of Alaska®

Prepared By: .0 cicncoe
Division: s«

Phoney **65-2180
Date: Aprin pee,

Management 19087

Approved by Commissioner: Garrey Pesk
Agency: Department of Administration

Date:

v""\v:iwy z;~YC*V

Distribution (by preparer):
Legislative Finance
Legislative Sponsor

uibo . n",nC7
Requestor APR 16 1987
Office of Management and Budget
ImpactedeAgency(ies) Rev. 9/16/86
Senate Secretary Page 1» MW RAAAAY.O7-M A
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TOTAL

FISCAL NOTE ANALYSIS
FOR SB 211

CASH FLOW SAVINGS ESTIMATED BY FISCAL YEAR

YEAR OF OCCURRENCE

1988 1989 1990 1991 1992
306.0

274.0 384.0

360.0 342.0 480.0

336.0 448.0 428.0 600.0

252.0 420.0 558.0 534.0 750.

316.0 526.0 698.0 668.

394.0 656.0 872.

492.0 820.

616.

874.0 1,092.0 1,366.0 1,706.0 2.132.

2,400.0 3,000.0 3,750.0 4,686.0 5.858.

These represent estimated future payments pattern over a

period,

12
24
36

48

60
Bal

i.e., each year.

months
months
months
months
months
ance

12.8%
11.4%
14.9%
14.0%
10.5%
36.4%

TOTAL

306.0
658.0
,182.0
,812.0

,914.0

payout



SenatorRick Halford

Senate District 1 ,
Chugiak, Eagle River, East Anchorage, Fort Richardson Senate Finance Committee

Co-Chairman

March 22, 1988

-/
MEMORANDUM
C.
TO: Finance Committee Membqgjral
FROM: Senator Rick Halfordlijd$”?nairman

Senate Finance Commi-mcee

SUBJECT: CSSB 211 (Fin) "An Act relating to civil liability;
amending Alaska Rule of Civil Procedure 82; and pro—
viding for an effective date.”

The Finance Committee Substitute for Senate Bill 211 proposes
the following:

Section 1. NONECONOMIC DAMAGES. Amends AS 09.17.010(b) by
reducing the maximum amount of noneconomic damages which may
be awarded for personal 1injury based on negligence.

The present statute has a limit of $500,000 for such damages;
CSSB 211 (Fin) proposes a maximum of $100,000 for noneconomic
damages, which are defined as subjective, nor>oecuniary damages
including pain, suffering, inconvenience, physical 1impairment,
disfigurement, mental anguish, emotional distress, and all
other nonpecuniary damages.

Section 2. PUNITIVE DAMAGES. Amends AS 09.17.020 by
requiring clear and convincing evidence of specific conduct by
the defendant before the court may award punitive damages.

The present statute has the same burden of proof (clear and
convincing evidence), but does not specify the type of conduct
which will trigger the award. CSSB 211 (Fin) provides that
fraud, malice, gross negligence, or reckless disregard by the
defendant may result in the award of punitive damages.

Post Office Box V, Juneau, Alaska 99811 (907) 465-4958  +  Post Office Box 190, Chugiak, Alaska 99567 (907) 694-4958



Section 3. DAMAGES RESULTING FROM COMMISSION OF A CRIME.
Amends AS 09.17.030 by expanding the class of persons who may
not recover damages for personal injury or death if incurred
while the person was engaged in the commission of a crime.

The present statute is limited to those persons who commit and
are convicted of a felony which substantially contributes to
the injury or death.

CSSB 211 (Fin) replaces "felony”™ with "crime”. This has the
additional effect of precluding persons convicted of a misde—
meanor from recovering damages for personal injury or death if
that crime substantially contributed to the injury or death.

It also adds a definition of "crime".

Section 4. AWARD OF DAMAGES. Amends AS 09.17.040(d) by
allowing any party, not just the injured party, to request the
court to enter judgment ordering that amounts awarded a
judgment creditor for future damages be paid to the maximum
extent feasible by periodic payments rather than by a lump-sum
payment.

The present statute allows only the injured party to make such
a request.

Section 5. LIMITED LIABILITY OF CERTAIN DIRECTORS AND
OFFICERS. Amends AS 09.17.050 to include members of the board
of directors or an officer of an electric or telephone cooper—
ative organized under AS 10,25.

Section 6. COLLATERAL BENEFITS. Repeals and reenacts AS
09.17.070, replacing it with language similar to that found in
present statute AS 09.55.548(b) relating to collateral sources
in malpractice actions.

This section of CSSB 211 (Fin) provides that a person may only
recover damages that exceed amounts that he/she has already
received from a collateral source, whether it be a private,
group, or governmental source, either contributory or noncon-—
tributory. The only exceptions are where the collateral
source by law or contract must seek subrogation, or from death
benefits paid under life insurance.

This section further provides that the trier of fact shall be
informed of the tax implications of an award of damages. The
court may also take into account the value of the person®s
right to coverage which may have been exhausted or depleted by
payment of these collateral benefits, and add a reasonable
estimate of their probable value to the award.



Section 7. APPORTIONMENT OF DAMAGES. Amends AS
09.17.080(d) by modifying the theory of joint and several
liability.

Under the present statute, a party can be held liable for all
of the damages, even if that party has been allocated a
certain percentage of the fault. The exception under the
present statute is that where a party has been allocated less
than 50% of the total fault allocated to all of the parties,
that party may not be jointly liable for more than twice the
percentage of fault allocated to that party.

CSSB 211 (Fin) establishes full joint and several liability in
cases 1involving hazardous waste, environmental pollution, or
violation of state or federal antitrust laws.

In all other cases, CSSB 211 (Fin) has the effect of eliminat—
ing joint liability, and making each defendant liable only for
the share of the damages for which he/she 1is personally
responsible.

Section 8. DEFINITIONS. Amends AS 09.17.900 by adding new
definitions for "economic losses"™ and "noneconomic losses".

Section 9. COSTS ALLOWED PREVAILING PARTY. Amends AS
09.60.010 by eliminating the language "unless the civil action
is contested without trial, or fully contested as determined
by the court.”

This has the effect of allowing the supreme court to determine
the costs which may be allowed a prevailing party in a civil
action. However, unless attorneys fees are authorized by
statute or by an agreement between the parties, they may not
be awarded 1in actions for personal injury, death, or property
damage relating to fault.

Section 10. DIRECTOR®S ANNUAL REPORT. AS 21.06.110
currently requires the director of the Division of Insurance
to submit an annual report to the legislature. CSSB 211 (Fin)
requires this report to include an analysis of medical mal—
practice insurance rate changes occurring as a result of court
decisions in the state.

Section 11. REPORT CSSB 211 (Fin) requires the Depart—
ment of Law, with the assistance of the Department of Commerce
and Economic Development, to report annually to the legisla—
ture on closed insurance claims and insurance company financ—
es.

Section 12. COURT RULE CHANGE. AS 09.60.010, as amended by
section 9 of this bill, has the effect of amending Alaska Rule



of Civil Procedure 82 by prohibiting the award of attorney
fees to the prevailing party in certain civil actions based on
fault, unless allowed by statute or by agreement of the
parties.

Section 13. This Act applies to all causes of action which
accrue after the effective date.

Section 14. SEVERABILITY If any provision of this Act 1is
held invalid, the remainder of the Act is not affected.
Section 15. EFFECTIVE DATE This Act takes effect immedi —
ately.

Please contact my office if you have any questions or com—
ments .



