
ALASKA
. ;- ....... •.. •■ • ■ ' ■ • • • • •' ■- ~c ■ ~ '■'"' i

LEGISLATURE COMMITTEE BILL FILES -  1987  -  1988 _  8879
CSSSSB 9  ?  f B M

.,4 -jrv '. 

. £• . •  —  *  W  -> ^  ^  ^ 10 .





: ; HOUSE COMMITTEE REPORT
5 / 1 5 / 8 7 " ^

Date referred: • ■ FURTHER REFERRALS

IE REPORT
• $ 0

4*,; The

P  
1,

t . •

F i n a n c e
DATE: S -  1 1 - & 1 _______

Committee  h a s  c o n s i d e r e d  CSSSSB 22 (F in )  .

"An A c t  e x e m p t in g  c e r t a i n  t e l e p h o n e  and e l e c t r i c  u t i l i t i e s  and c e r t a i n  
t r a n s a c t i o n s  f rom r e g u l a t i o n  by t h e  A l a s k a  P u b l i c  U t i l i t i e s  Commission? r e s ­
t r i c t i n g  t h e  a u t h o r i t y  o f  t h e  A la s k a  P u b l i c  U t i l i t i e s  Commission i n  c o n s i d ­
e r i n g  c e r t a i n  c o s t s  i n  c o n n e c t i o n  w i t h  r a t e s  c h a r g e s  by  a u t i l i t y  and  w i t h  
^ S ^ i ^ i r i ^ * power c o s t  ecIu a l i z a t i o n ' and  p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "

[Y ] r e p l a c e  w i t h  M C  5  t X ]  t h e  s a m t  t i t l e

[ ) a t t a c h e d  amendment ( s )  [ 1 a —  t i t l e

n s

A D O P T S ; ( ]

do p a s s  
do n o t  p a s s  
no  recom m endat ion  
i n d i v i d u a l  r ecom m enda t ions  
a d d i t i o n a l  r e f e r r a l  t o  t h e

l e t t e r  o f  i n t e n t

Commit tee

A T T A C H E S HE» FISCAL N O T E ( s )  : 
[ ] f i s c a l  im pact
[ ] z e r o  f i s c a l  n o t e
[ ] z e r o  w i t h  a n a l y s i s

[ ] same a s  p r e v i o u s  f i s c a l  n o t e
p u b l i s h e d  ______________________

[ i ^ s a m e  a s  p r e v i o u s  z e r o  f i s c a l  
n o t e  p u b l i s h e d  ________________

SIC t R E C O M M E N D A T I O N S :

A *

- J & V O T  P f l S - f

— b o  MOT P / f e S

Chairman's signature I



IN THE SENATE BY THE FINANCE COMMITTEE

HOUSE CS FOR CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 22 (F in a n c e )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE -  FIRST SESSION 

A BILL

For  an Act  e n t i t l e d :  "An Act  exem pt ing  c e r t a i n  t e l e p h o n e  and  e l e c t r i c

u t i l i t i e s  and c e r t a i n  t r a n s a c t i o n s  from r e g u l a t i o n  by

t h e  A la sk a  P u b l i c  U t i l i t i e s  Commission; r e s t r i c t i n g  

t h e  a u t h o r i t y  o f  t h e  A la sk a  P u b l i c  U t i l i t i e s  Commis­

s i o n  i n  c o n s i d e r i n g  c e r t a i n  c o s t s  i n  c o n n e c t i o n  w i t h  

r a t e s  c h a rg e d  by  a u t i l i t y  and  w i t h  c a l c u l a t i n g  power 

c o s t  e q u a l i z a t i o n ;  and p r o v i d i n g  f o r  an  e f f e c t i v e

d a t e . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 4 2 .0 5 .4 3 1 ( b )  i s  amended t o  r e a d :

(b) Excep t  as  p r o v i d e d  i n  (c )  o f  t h i s  s e c t i o n ,  a [A] w h o l e s a l e

power a g re em e n t  be tw een  p u b l i c  u t i l i t i e s  i s  s u b j e c t  t o  adv an c e  a p ­

p r o v a l  o f  t h e  commission .  A f t e r  a w h o l e s a l e  power a g reem en t  i s  i n  

e f f e c t ,  t h e  commission may n o t  i n v a l i d a t e  any p u r c h a s e  o r  s a l e  o b l i g a ­

t i o n  u n d e r  t h e  a g re em e n t .  However, i f  t h e  commission f i n d s  t h a t  r a t e s  

s e t  i n  a c c o r d a n c e  w i t h  t h e  a g reem en t  a r e  n o t  j u s t  and r e a s o n a b l e ,  t h e  

com m iss ion  may o r d e r  t h e  p a r t i e s  t o  n e g o t i a t e  an amendment t o  t h e  

a g re em e n t  and i f  t h e  p a r t i e s  f a i l  t o  a g r e e ,  t o  u s e  t h e  d i s p u t e  r e s o l u ­

t i o n  p r o c e d u r e s  c o n t a i n e d  i n  t h e  c o n t r a c t .

* Sec .  2. AS 4 2 .0 5 .4 3 1  i s  amended by a d d in g  a new s u b s e c t i o n  t o  r e a d :

(c)  A w h o l e s a l e  a g reem en t  f o r  t h e  s a l e  o f  power be tw ee n  t h e  

A la sk a  Power A u t h o r i t y  and a p u b l i c  u t i l i t y  from a p r o j e c t  l i c e n s e d  

f o r  c o n s t r u c t i o n  by t h e  F e d e r a l  Energy R e g u l a t o r y  Commission on o r  

b e f o r e  J a n u a r y  1, 1987, i s  n o t  s u b j e c t  t o  r e v i e w  o r  a p p r o v a l  by t h e
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com m iss ion .

* Sec .  3 .  AS 4 2 .0 5 .5 1 1  i s  amended by a d d in g  a new su b s e c t io n -  t o  r e a d :

(d) Power c o s t s  i n c u r r e d  by  a u t i l i t y  i n  c o n n e c t i o n  w i t h  a c o n ­

t r a c t  w i t h  t h e  A la sk a  Power A u t h o r i t y  t h a t  i s  exempted from com m iss ion  

r e v i e w  u n d e r  AS 4 2 .0 5 . 4 3 1 ( c )  s h a l l  be  a l l o w e d  i n  t h e  r a t e s  c h a r g e d  by 

t h e  u t i l i t y .

* Sec .  4 .  AS 4 2 .0 5 . 7 1 1 ( e )  i s  amended t o  r e a d :

(e )  N o t w i t h s t a n d i n g  any o t h e r  p r o v i s i o n s  o f  t h i s  c h a p t e r ,  an 

[ANY] e l e c t r i c  o r  t e l e p h o n e  u t i l i t y  t h a t  does n o t  g r o s s  $50 ,000  a n ­

n u a l l y  o r  t h a t  h a s  few er  t h a n  500 r e t a i l  s u b s c r i b e r s  i s  exempt f rom 

r e g u l a t i o n  u n d e r  t h i s  c h a p t e r  u n l e s s  25 p e r c e n t  o f  t h e  s u b s c r i b e r s  

p e t i t i o n  t h e  commission f o r  r e g u l a t i o n .  The commission may n o t  com­

b i n e  t h e  r e v e n u e  o r  s u b s c r i b e r s  o f  an e l e c t r i c  and a t e l e p h o n e  u t i l i t y  

owned by t h e  same company when d e t e r m i n i n g  w h e th e r  a u t i l i t y  i s  exempt 

u n d e r  t h i s  s u b s e c t i o n .

* Sec .  5 .  AS 4 2 .0 5 .7 1 1  i s  amended by  a d d in g  a new s u b s e c t i o n  t o  r e a d :

(m) The A la sk a  Power A u t h o r i t y  i s  n o t  a  p u b l i c  u t i l i t y  u n d e r  

t h i s  c h a p t e r .

* S e c .  6 .  AS 4 4 .8 3 .0 9 0 ( b )  i s  amended t o  r e a d :

(b)  The a u t h o r i t y  i s  n o t  s u b j e c t  t o  t h e  j u r i s d i c t i o n  o f  t h e  

A l a s k a  P u b l i c  U t i l i t i e s  Commission. N o th in g  i n  t h i s  c h a p t e r  [AS 4 4 . -  

8 3 .0 1 0  - 4 4 . 8 3 .4 2 5 ]  g r a n t s  t h e  a u t h o r i t y  any j u r i s d i c t i o n  o v e r  t h e  

s e r v i c e s  o r  r a t e s  o f  any p u b l i c  u t i l i t y  o r  d i m i n i s h e s  o r  o t h e r w i s e  

a l t e r s  t h e  j u r i s d i c t i o n  o f  t h e  A la sk a  P u b l i c  U t i l i t i e s  Commission w i t h  

r e s p e c t  t o  any p u b l i c  u t i l i t y ,  i n c l u d i n g  any  r i g h t  t h e  commission  may 

h a v e  t o  r e v i e w  and a pp ro v e  o r  d i s a p p r o v e  c o n t r a c t s  f o r  t h e  p u r c h a s e  o f  

e l e c t r i c i t y  by a  p u b l i c  u t i l i t y  o t h e r  t h a n  a w h o l e s a l e  power a g re em en t  

f o r  t h e  p u r c h a s e  o f  power from t h e  a u t h o r i t y  u n d e r  AS 4 2 . 0 5 . 4 3 1 ( c ) .

*  Sec .  7 . AS 4 4 .8 3 .1 6 2  i s  amended by  a d d in g  a new s u b s e c t i o n  t o  r e a d :  
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(p)  I n  c a l c u l a t i n g  power c o s t  e q u a l i z a t i o n ,  t h e  com m iss ion  may 

n o t  c o n s i d e r  v a l i d a t e d  c o s t s  o r  k i l o w a t t - h o u r  s a l e s  a s s o c i a t e d  w i t h  a 

U n i t e d  S t a t e s  Depar tm en t  o f  D e fen se  f a c i l i t y .

Sec .  8 .  S e c t i o n s  1, 2, and 5 - 7  o f  t h i s  Act  a r e  r e t r o a c t i v e  to  

7, 1986.

Sec .  9 .  T h i s  A c t  t a k e s  e f f e c t  im m e d ia te ly  u n d e r  AS 0 1 . 1 0 . 0 7 0 ( c ) .

i
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MEMORANDUM State of Alaska
r

THRU:

FROM-

Marvin R. W e a th e r ly ,  Chairman CATS- F e b ru a ry  18, 1987
Alaska  P u b l i c  U t i l i t i e s  Commission 
420 "L" S c r e e c  #100 « u n o . 663-87-0365
Anchorage,  A la ska  99501

te le p h on e  no : ( 9 0 7 ) 4 6 5 - 3 6 0 0

su b je c t Power p u r c h a s e  c o n ­
t r a c t  be tw een  A laska  
Power A u t h o r i t y  and 
M u n ic ip a l  L ig h t  &
Power

Grace Berg S c h a i b l e  
A t to r n e y  G e n e r a l '

3 y ;  —

R ic h a rd  D. Monkman 
A s s i s t a n t  A t t o r n e y  G e n e ra l

You have a sk ed  f o r  o u r  o p i n i o n  on w h e th e r  a power
p u rc h a s e  c o n t r a c t  b e tw een  t h e  A la sk a  Power A u t h o r i t y  ( A u t h o r i t y )  
and M u n ic ip a l  L i g h t  & Power (ML&P) i s  s u b j e c t ,  t o  a p p r o v a l  by  th e  
A la sk a  P u b l i c  U t i l i t i e s  Commission (Commission) u n d e r
AS 4 2 .0 5 :4 3 1  (b)v. I n  b r i e f ,  o u r  r e v i e w  i n d i c a t  as t h a t  t h e
a n a l y s i s  i n  t h e  C om m iss io n 's  O rde r  No. 3 i n  C a je  U-86-96 i s
c o r r e c t ,  and t h a t  . t h i s . ^ c o n t r a c t . - i s  .s u b j e c t - ' t o  r e v i e w  by the-  
Commission under-  AS»*423=05\-4*3;l'<:b-)?.

F i r s t ,  i t  a p p e a r s  u n d i s p u t e d  t h a t  th e  A u t h o r i t y  i s  a 
" p u b l i c  u t i l i t y "  a s  t h a t  te rm  i s  d e f i n e d  i n  AS 4 2 . 0 5 . 7 2 0 ( 4 ) ( A ) . 
The A u t h o r i t y  i s  a  p u b l i c  c o r p o r a t i o n  empowered to  o p e r a t e  and 
m a i n t a i n  power p r o j e c t s  and  " t o  e n t e r  i n t o  c o n t r a c t s  w i t h  any 
p e r s o n  . . . f o r  t h e  p u r c h a s e ,  s a l e , ,  e xchang e ,  t r a n s m i s s i o n ,  o r
use  o f  power from a p r o j e c t ( . ] "  AS ’4 4 .8 3 . 0 2 0 ;  AS 44 .83  .:080 (5) ,
( 1 1 ) .  T h i s  f i t s  s q u a r e l y  w i t h i n  t h e  d e f i n i t i o n  o f  a p u b l i c  
u t i l i t y :  a c o r p o r a t i o n  ( i n c l u d i n g  a p u b l i c  c o r p o r a t i o n )  " t h a t
owns, o p e r a t e s ,  manages o r  c o n t r o l s  any p l a n t ,  p i p e l i n e  o r  sy s te m  
f o r  . . . f u r n i s h i n g ,  by g e n e r a t i o n ,  t r a n s m i s s i o n  o r  
d i s t r i b u t i o n ,  e l e c t r i c a l  s e r v i c e  t o  th e  p u b l i c  f o r  
c o m p e n s a t i o n f . ) "  AS 4 2 . 0 5 . 7 2 0 ( 4 ) ( A ) . 1/

The A u t h o r i t y  i s  an u n r e g u l a t e d  p u b l i c  u t i l i t y ,  exempt 
from th e  C om m iss ion 's  j u r i s d i c t i o n  by o p e r a t i o n  o f

1/ The " p u b l i c "  i s  d e f i n e d  in  AS 4 2 . 0 5 . 7 2 0 ( 3 ) (B) as  i n c l u d i n g  
"any u t i l i t y "  which  r e s e l l s  power to  a group  o f  10 o r  more 
consum ers ,  a d e f i n i t i o n  which would i n c l u d e  A n c h o r a g e ' s  M u n ic ip a l  
L ig h t  & Power.  - •
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AS 4 4 . 8 3 . 0 9 0 ( b ) .  The exem ption  was a p p a r e n t l y  i n t e n d e d  to  
enhance  th e  a b i l i t y  o f  t h e  A u t h o r i t y  to  o b t a i n  bond f i n a n c i n g  f o r  
i t s  p r o j e c t s .  See 1984 Memorandum to  L a r r y  Crawford  ( J u l y  31; C. 
J o n e s ,  AAG) ( "APUC j u r i s d i c t i o n  o ve r  APA power s a l e s  
a g r e e m e n t s " ) ,  a t t a c h e d ,  and l e g i s l a t i v e  h i s t o r y  c i t e d  t h e r e i n .

However, w h i l e  th e  A u t h o r i t y  i s  exempt from Commission 
j u r i s d i c t i o n  by , AS 4 4 . 8 3 . 0 9 0 ( b ) ,  MLS? i s  n o t .  ML&P i s  a
r e g u l a t e d  p u b l i c  u t i l i t y  and i s  3$?, V..<*ct to  t h e  C om m iss ion 's  
j u r i s d i c t i o n .  The ex em p t ion  prc&X£*i to  t h e  A u t h o r i t y  by
AS 4 4 .8 3 .0 9 0 ( b )  s p e c i f i c a l l y  s t a t e s '  v ' . a t :

N o th in g  i n  AS 4 4 .8 3 .1 0 1  — 4 4 .8 3 .4 2 5  ( t h e  A la sk a  
Power A u t h o r i t y  s t a t u t e s ] .  . . d i m i n i s h e s  o r
o t h e r w i s e  a l t e r s  t h e  j u r i s d i c t i o n  o f  t h e  A la sk a  
P u b l i c  U t i l i t i e s  Commission w i t h  r e s p e c t  t o  any 
p u b l i c  u t i l i t y ,  i n c l u d i n g  any r i g h t  th e  commission  
may h av e  t o  r e v i e w  and approve  o r  d i s a p p r o v e  
c o n t r a c t s  f o r  t h e  p u r c h a s e  o f  e l e c t r i c i t y  by a' 
p u b l i c  u t i l i t y !

AS 4 4 .8 3 .0 9 0 ( b )  ( em p h as is  s u p p l i e d ) .

The q u e s t i o n  p o s e d ,  t h e r e f o r e ,  i s  w h e t h e r  t h e
Commission has  " an y  r i g h t  . . .  t o  r e v i e w  and a pp ro v e  o r  
d i s a p p r o v e  c o n t r a c t s  f o r  t h e  p u r c h a s e  o f  e l e c t r i c i t y "  by  ML&P, 
i n c l u d i n g  t h e  c o n t r a c t  a t  i s s u e .

Our 1984 memorandum co n c lu d ed  t h a t  the!. Commission d i d  
n o t  have  a u t h o r i t y  a t  t h a t  t im e  to  r e v ie w ,  a p p ro v e ,  o r  d i s a p p r o v e  
e l e c t r i c  power p u r c h a s e  c o n t r a c t s  by a p u b l i c  u t i l i t y .  1984 
Memorandum, s u p r a  ( a t t a c h e d ) . 2 / S in c e  t h e  Commission d i d  n o t
h av e  "any  r i g h t  T . . t o  app ro ve  o r  d i s a p p r o v e  c o n t r a c t s  f o r  t h e  
p u r c h a s e  o f  e l e c t r i c i t y "  by a p u b l i c  u t i l i t y ,  e l e c t r i c  power 
p u r c h a s e  c o n t r a c t s  be tw een  r e g u l a t e d  p u b l i c  u t i l i t i e s  and th e  
A u t h o r i t y  were  n o t  s u b j e c t  to  th e  Com miss ion 's  r e v i e w .

However, a s  you n o t e ,  t h e  l e g i s l a t u r e  has  s i n c e  p a s s e d  
AS 4 2 . 0 5 . 4 3 1 ( b ) ,  s e c .  5, ch .  104, SLA 1986.. T h is  s e c t i o n  s t a t e s

2 /  "(W]e can  f i n d  no a u t h o r i t y  i n  AS 42.05 which would p e r m i t
th e  Commission to  r e v i e w  t h e s e  w h o l e s a l e  p u rc h a s e  ag re em e n ts  from 
th e  p o i n t  o f  v iew o f  t h e  u t i l i t y  as a p u r c h a s e r " (em p has is  j .n 
o r i g i n a l )  .
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A u t h o r i t y  and M u n ic ip a l  L ig h t  & Power 
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t h a t  a " w h o l e s a l e  power ag reem en t  be tween  p u b l i c  u t i l i t i e s  i s  
s u b j e c t  t o  advance  a p p r o v a l  o f  th e  Commission. The new s t a t u t e  
g i v e s  t h e  Commission th e  " r i g h t "  to  r e v ie w  e l e c t r i c  power 
p u r c h a s e  c o n t r a c t s  by r e g u l a t e d  p u b l i c  u t i l i t i e s  which  was
l a c k i n g  a t  th e  t im e  o f  our  1984 o p i n i o n .

The p r im a r y  g u id e  i n  s t a t u t o r y  i n t e r p r e t a t i o n  i s  " t h e  
l an g u a g e  u s e d ,  c o n s t r u e d  i n  l i g h t  o f  t h e  p u rp o s e  o f  t h e
e n a c t m e n t . "  Commercial  F i s h e r i e s  E n t r y  Commission v .  A ookedak , 
680 P . 2d 486, 489-^0  (A la sk a  1984) .  The p ro p o s e d  power p u r c h a s e  
c o n t r a c t  i s  " f o r  t h e  p u r c h a s e  o f  e l e c t r i c i t y  by a p u b l i c
u t i l i t y . "  AS 4 4 . 8 3 . 0 9 0 ( b ) .  I t  i s  a c o n t r a c t  be tw een  " p u b l i c  
u t i l i t i e s , "  and a l l  such  c o n t r a c t s  a r e  " s u b j e c t  to  advance  
a p p r o v a l  o f  t h e  c o m m iss io n ."  AS 4 2 . 0 5 . 4 3 1 ( b ) .  The p l a i n  words 
o f  t h e s e  s t a t u t e s  i n d i c a t e  t h a t  th e  p r o p o se d  a g r e  l e n t  would  be  
s u b j e c t  t o  r e v i e w  and p r i o r  a p p r o v a l  by t h e  Commission.

The " p u r p o s e  o f  t h e  e n a c tm e n t"  i n  t h i s  i n s t a n c e  does 
n o t  c o n f l i c t  v i t h  t h e  p l a i n  l a n g u a g e .  The 1986 e n a c tm e n t  o f  
AS 4 2 .0 5 .4 3 1 ( b )  was i n  House B i l l  314, w h ich  beg an  a s  a  s h o r t  
" s u n s e t "  r e - a u t h o r i z a t i o n  b i l l  f o r  t h e  Commission.  HB 314 grew 
i n t o  a complex ,  l e n g t h y ,  and c o n t r o v e r s i a l  p a ck a g e  o f  amendments 
to  t h e  Commission s t a t u t e ,  s e e , e . g . , 1986 House J .  3 18 1 -9 0 ,
3197-209 ,  b u t  was d r a s t i c a l l y  s h o r t e n e d  a g a i n  b e f o r e  f i n a l  
p a s s a g e .  Compare HB 314 w i t h  CSHB 3 1 4 (F in )  and SCS HB 3 1 4 ( F i n ) .  
AS 4 2 .0 5 . 4 3 1 ( 6 )  i u r f a c e d  w i t h o u t  comment i n  t h e  House F in a n c e  
Committee v e r s i o n  o f  th e  b i l l ,  and re m a in e d  unchanged  i n  a l l  
m a t e r i a l  r e s p e c t s  from t h e  d a t e  o f  i t s  i n t r o d u c t i o n  u n t i l  f i n a l  
p a s s a g e .

The o n ly  comment we have found  on t h e  p u rp o s e  o f  t h i s  
s e c t i o n  i s  i n  a l e t t e r  from A t t o r n e y  G e n e r a l  Brown t o  G overnor  
S h e f f i e l d ,  r e v i e w i n g  HB 314 a f t e r  i t  was p a s s e d  by  t h e  
l e g i s l a t u r e .  The l e t t e r  s t a t e s ,  "The c o m m is s io n ' s  a u t h o r i t y  to  
approve  w h o l e s a l e  power a g re em en ts  would be  made e x p l i c i t "  by 
AS 4 2 . 0 5 . 4 3 1 ( b ) .  L e t t e r ,  June  4, 1986, A.G. F i l e  No.
8 8 3 -8 6 -0 1 3 5 .  T h is  i s  i n  a c c o rd  w i t h  o u r  c o n c l u s i o n  t h a t  th e  
p l a i n  meaning  o f  t h e  s t a t u t e  g i v e s  th e  Commission a u t h o r i t y  to  
r e v ie w  t h e  c o n t r a c t  a t  i s s u e .

We n o t e  a l s o  c h a t  th e  powers o f  t h e  Commission a r e  to  
be " l i b e r a l l y  c o n s t r u e d . "  AS 4 2 , 0 5 .1 4 1 .  Review o f  a t e n - y e a r  
e l e c t r i c  power p u r c h a s e  c o n t r a c t  by a r e g u l a t e d  p u b l i c  u t i l i t y  
a p p e a rs  to  be w i t h i n  che a u t h o r i t y  o f  t h e  Commission u n d e r  
AS 4 2 . 0 5 . 4 3 1 ( b ) .  T h e r e f o r e ,  we c o n c lu d e  c h a t  t h e  Commission does
have th e  a u t h o r i t y  t o  r e v ie w  t h i s  c o n t r a c t . ’ - •
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We a r e  in fo rm e d  by t h e  A u t h o r i t y  t h a t  Commission r e v ie w  
o f  i t s  c o n t r a c t  w i t h  ML&P w i l l  a d v e r s e l y  a f f e c t  t h e  A u t h o r i t y ' s  
a b i l i t y  t o  o b t a i n  bond f i n a n c i n g  f o r  t h e  B rad ley  Lake 
h y d r o e l e c t r i c  dam p r o j e c t  i n  a t i m e l y  m anner .  We s u g g e s t  t h a t  
t h e  Commission p r o m p t ly  c o n t a c t  t h e  A u t h o r i t y  and d i s c u s s  
p o s s i b l e  l e g i s l a t i v e  a c t i o n  which  would r e s o l v e  t h e  s i t u a t i o n  i n  
t h e  b e s t  i n t e r e s t s  o f  t h e  p u b l i c .

RDM:nb

a t t a c h m e n t

c c :  A la ska  Power A u t h o r i t y



MEMORANDUM

To: Rep. John Sund Date: May 7, 1987
Chairman
House Judiciary Committee

Through: Becky Bear
Information Officer 
DC&ED

Fra/: / T e d  Moninski II 
/y\S Executive Director 

^  Alaska Public Utilities Commission

Subject: CS for SSSB22

This memorandum is submitted as a supplement to the previous 
written comments which have been directed at the various versions 
of SB22 (copies of the earlier comments which remain relevant are 
a t t a c he d ).

In particular, the Commission wishes to present its response to 
the recent amendments to the bill which were added during p r o­
ceedings before the Senate Finance Committee and are now 
reflected as Sections 3 and 7 of the Committee Substitute.

Section 3 —  Amending AS 42.05.511

In an earlier memorandum to the Senate, the Commission requested 
clarification regarding the impact of the Sponsor Substitute 
(which would remove all Alaska Power Authority (APA) wholesale 
power transactions from Commission review) on the Commission's 
responsibilities under Section .511 of the statute. Section .511 
requires consideration of the prudence of utility costs within 
the context of a specific rate case. The Commission's confusion 
centered on not having the ability to pass upon the wholesale 
power agreements in the first instance, yet at the same time 
being required b y  law to consider the prudence of costs incurred 
under those agreements for ratemaking purposes.

While the Commission appreciates the Senate's efforts at provid­
ing the requested clarification, the language of Section 3 simply 
goes far beyond any concern for protecting the integrity of costs 
attributable to the APA or the income stream necessary to guaran­
tee adequate revenue to service the debt associated with APA 
projects. In fact, Section 3 can only be read to "open the 
floodgate" which will result in the inclusion of virtually any 
utility cost that can even remotely be argued to be associated .



with wholesale power transactions and thereby eliminating and 
public interest review of these expenses.

In its previous comments, the Commission estimated that removing
Commission jurisdiction over APA wholesale power transactions 
could result in the effective deregulation of up to 50% of a 
regulated utility's revenue requirement (depending on the 
specific circumstances of the utility and the degree to which it
relied upon AP A generated p o w e r ) . The almost unlimited ability
to flow through costs that would accompany adoption of Section 3 
would certainly expand the "deregulation" effect already alluded 
to.

The Commission has repeatedly stated that it would not take an 
advocacy position regarding the underlying policy questions of 
SB22, but Section 3 speaks to a new set of issues which deviate 
substantially from the basic intent of the balance of the bill. 
The Commission must go on record as opposing the language now 
included in Section 3.

Section 7 —  Amending AS 44.83.162

Section 7 really has nothing to do with the deregulation of cer­
tain utilities or utility transactions, but rather presents 
specific legislative guidance on the method by which the Cormis- 
sion will calculate a utility's assistance entitlement under the 
state's Power Cost Equalization (PCE) program. The amendment 
would remove the "...costs of kilowatt-hour sales associated with 
a Unite d States Department of Defense facility." (DOD) from APUC 
consideration in the PCE calculation.i

The Commission believes that it understands the intent of this 
provision and does not oppose it on any policy grounds. The 
language of section 7 is somewhat ambiguous, however, and may not 
necessarily produce the result the sponsor intended. Speci­
fically, both the revenues and the costs associated with such DOD 
transactions should be removed from the PCE calculation. Further 
the Commission should be required to validate the cost component 
by some "cost of service" methodology which will ensure the accu­
rate identification of the costs to be excluded.
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MEMORANDUM

TO: Sen. Don Bennett
Sen. Johne Binkley 
Co-Chairmen
Senate Finance Committee

Date: April 2, 1987

Through: • Becky Bear.
'"■Information Officer 
DC & ED .

Ted Moninski
Executive Director
Alaska Public Utilities Commission

Subject: Impact Analysis - SSSB22

Attached is the APUC's impact statement for the above referenced 
bill. Also attached is a copy of the Commission's reply to a 
letter from Rep, Kay Brown which addresses some of the same

C*\ substantive issues evaluated in the impact statement. The
Commission had previously submitted separata fiscal notes for the 
original bill and the sponsor substitute. To avoid confusion, I 
have merged these two notas and have included the new, combined 
fiscal note with this impact statement.

It is my understanding that the Senate Finance Committee will 
consider SSSB22 during a Committee hearing now scheduled for 
Tuesday, April 7, 1987, at 9:00 a.m. This hearing will, I am 

• advised, be taleconfarenced through the Legislative 
Teleconference Network. I would appreciate your distributing 
this memorandum and its attachments to the other members of the 
Finance Committee at your earliest convenience.

In light of the fact that a formal case touching upon many of the 
same issues to be considered in SSSB22 is now pending before the 
Commission, no Commissioner, will provide testimony on Sections 
1,2,4,5 and 6 of the Bill. Prior testimony, .on section 3 has been 
given and further comment on Section 3 is included with this 
impact statement.

The Commission has asked that 1 be present to provide any 
necessary testimony or clarification for the attached materials.
I will, therefore, be available for comment at the Anchorage LIO 
at the date and time referenced above. Please inform me of any

C schedule changes or any other information you may require priof 
to the Committee meeting.

-  1 -
)
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Impacts of Sections 1,2,4;5,6 of S3SB22

The following is an evaluation of the probable impacts of 
adopting or not adopting the policies contained in the above 
referenced sections of SSSB22. The Commission's comments are 
directed at its own regulatory responsibilities and are not 
intended to reflect a comprehensive consideration of all issues.

If Passedi
’ ♦ * ? -i

Wholesale power sales transactions between regulated 
utilities and the APA are exempt from Commission oversight. The 
public interest responsibility for evaluating these transactions 
would reside solely with the APA and tha various review 
mechanisms used to evaluate specific project proposals.
Regardless of its other merits/demerits, this approach would lack 
tha broader overview of- power supply decisions which could be 
provided by the Commission.

Also, this Bill does not purport to alter the 
•Commission's authority to judge tha prudence of a utility's 
purchased powar costs at tha time of a specific rate case, under 
AS 42.05.511(a).1 However, even if tha commission continues to 
have the authority to make case-specific adjustments, ratepayers 
and utility owners of cooperative and municipal utilities are one

C and the same, making any aft«r«the>faet disallowance of 
 ̂ APA-related cost3 for these entities relatively meaningless.

The proposed jurisdictional changes would affectively 
•remove’-from commission review a -substantial percentage of a 
utility's costs which, as stated above, might be directly passed 
through to the ratepayers by operation of law. For retail 
utilities under the four-dam pool arrangement, for example, there 
are instances of APA-suppliad- power coats which account for as 
much as 50 percent-or more off a utility.!* rates... for service.
Even-- under fitst-cut dhd* conservative proj ections for Bradley 
•Lake-supplied power, tha range of impact, assuming sign-up of tha 
full complement of railbelt utilities, appears to be between 
8 percent and 20 percent of a utility's rates.

Commission-believes--that thi3 issue needs further 
consideration and clarification to determine whether the 
Commission- can, in fact, disallow APA contract cost3 in rates 
after the contracts are in place, or whether all APA-related 
costs must be included in rates without any Commission review or 
adjustments—  -*■•• • • . ■>=

1
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To the extent that the purpose of this bill is to 
eliminate all Commission oversight for•contractual transactions 
involving an APA project, that objective may not be achieved. 
Under the federal Public Utilities Regulatory Policies Act 
(PURPA), a utility is required to purchase power from a 
"Qualifying Facility" (QF). By Congressional delegation, the 
Commission is responsible for enforcing that obligation. Because 
of this, even if tha authority over APA-utility contracts is 
removed by legislative action in Alaska, tha Commission may still 
be required to act under federal law to prohibit purchases by 
regulated utilities where such, purchases would threaten to 
subvert tha intent of tha federal statutes. QF's could also seek' 
a remedy in the federal courts or befora tha Federal Snergy 
Regulatory Commission to ensure that their rights are protected. 
Thus, tha jurisdictional limits on the Commission established by 
this bill do not guarantee that there will be no impediments to 
APA contracting or financing.

If Not Passed:

The Commission would have to approve all future 
wholesale power contracts between regulated utilities and the 
APA.

The contract review process would entail a public notice 
period of thirty days, preliminary Staff investigation of tha 
contract and Commission action based on any public comment and 
the initial Staff analysis. The Commission may approve, reject 
or suspend the contract, stating its findings and conclusions for 
taking" action. Assuming tha request for approval contains 
sufficient information, tha Commission could taka action within 
45 days of the data of filing. In the event a party objects to 
Commission approval of tha contract, procedures to effect an 
adjudicatory proceeding would ensue.
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« •

COMMISSION POSITION STATEMENT RS? SECTION 3 OF SSSB22
«

Under Section 3 of the bill (the original SB22 as amended), 
which would deregulate certain electric and telephone utilities, 
the Commission continues to believe that as a matter of public 
policy, tha statutory procedure already in place is superior to 
automatio deregulation*. AS 42.05.711(2) gives consumers a choice 
of what level of regulatory protection best serves their indi­
vidual circumstances through an election. Consumers of five 
utilities affected by this bill have held deregulation elections. 
Of. t h e . five r -the..consumers..of. two..utilitias,..Tanana Power and 
Iliamna-Newhalan-Electric Cooperative, Inc., have voted to retain 
regulation. If Section 3 is adopted/ it is not clear what con­
tinuing effect tha previous vote to continue APUC jurisdiction 
would hava in light of the "blanket" deregulation provided for in 
this proposal. However, if adoption of this section‘results in 
their deregulation, it will be in direct conflict with a demo­
cratic vote of tha affected consumers.



MAY 04 '87 1 3 :0 5  LIO - PNCH 277-6112 P .6/14

! ■*., • r.: \ ~ : "*

  A LA S K A  P U B L IC  U T IL IT IES  CO M M ISS IO N

v - r - i y - r ^  m u  m \ r " m
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STEVE COWPEP ,  GOVERNOR

i

DEPARTMENT "OF COMMERCE ANO £CONOMIC 0EVE10PMENT ‘ . « o - y ;  s t r e e t
i * 5UJTc lOv#*■ »' •" • H  i  / ■ «  • »- •> « %  v s «• ««*/«•  • < Mt, «

• • » * • » <  V  « « «  «  » •  •  ... w  » •  t.  \ i

• r  * . • •• -March 31/. 1987

A N C H O R A C E .  A L A S K A  9 9 5 0 1  
(907) 276-6222

Representative. Kay.Brown. . ..    .
Alaska. State. Legislature 
Pouch v  •
Juneau/ AK 99811 .......
• « . • ’ « # « « • # •  « V • » . « •  . * . •  * t  • — • • t  > • « , .I1 I •»«■ • •!» • I M • I t • ••«*»••»> • 4 *•««■•* #• a. •

2a:.- APUC.authority over APA:.Power Sales;' Proposed Qualifying 
 ..Facilities, in Alaska. ......

Dear Representative Browns

In a recant inqui 2̂  you asked for: l) additional information 
concerning Qualifying Facilities under PURPA which have been pro­
posed for tha Railbelt/ and 2) comment on tha legal status of 
Qualifying Facilities under federal law..

The Commission is aware of four privata sector powar projects 
proposed in tha Railbelt. ASM Corp. proposes a"23 :iw project 
located at the Healy coal mine and fired by "wasta coal." Power 
from the ASM proposed facility would be sold to Golden Valley 
Slectria Association/ Inc., in the Fairbanks area. SGI Interna­
tional, Inc., proposes a 50 MW project, also fired by waste coal, 
with the output to be sold to Anchorage Municipal Light and 
Power. . Mat-su Energy Corporation proposes a 20 MW facility fired 
by peat from tha Mat-Su Valley, with the output to be sold to 
Matanuska Electric Association, Inc. Valley Energy Corporation 
proposes a IS MW facility fired by wood chips from forests in the 
Mat-Su Valley, with the output sold to MEA.

The developers of all four of these projects have filed com­
plaints with tha Commission against tha utility to- which 'they 
seek to sell power. Each complaint seeks to have the Commission
determine the "avoided cost" which, under federal law (PURPA), ’
the utility must pay for power generatad by Qualifying Facili­
ties.1 The complaints, and pa2rticularly tha SGI complaint, also 
.seek to prohibit tha utilitias from making other power purchases, 
such as from tha Bradley Lake Hydroelectric Project, which would 
eliminate the need for power from tha private project. In tha 
SGI case, ML&P disputes whether the SGI project is actually a 
Qualifying Facility under PURPA.

^AEM's proposal has been before the Commission since Novem­
ber 1, 1984, much longer than tha other three proposals.-
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PURPA requires a public utility to purchase electric power and 
energy from Qualifying Facilities at the utility’s "avoided 
cost." Avoided coat means, in essence, the costs which the 
utility will avoid by purchasing power from the Qualifying 
Facility rather than generating tha power itself or purchasing 
the power elsewhere,

PURPA also requires the Commission to enforce the obligation of 
regulated utilities to purchase power from Qualifying Facilities 
at avoided cost. Thus, whether or not state statutes exempt APA 
power-pro j act sales- from Commission jurisdiction, federal' law 
still requires the Commission to enforce tha obligation of utili­
ties to purchase power from Qualifying Facilities, in its case, 
SGI contended that it has a priority over other potential sailers 
of power to ML&P and that, based on PURPA, tha Commission should 
prohibit. ML&P-from purchasing any other powar, particularly from 
tha APA's Bradley Lake Hydroeleotric Project. Although properly 
before this Commission, the PURPA argument has not yet been 
addressed because the issue was resolved based on State law, It 
ia highly probable that SGI will be able to continue to advance 
its^ position-befbre the APUC baaed on the- federal- statutes even 
if -SSS322 is-enacted. • Federal- l a w■would'require the Commission 
to- decide tha issue-based-on ther tights' granted by PURPA,

One final point needs clarification. Tha reason that SGI wishes 
to- prevent-ML&p-from- purchasing power from' Bradley Lake concerns, 
in part, the-"avoided coat"-determination. A coat is an "avoided 
cost" only if it can actually be avoided by a utility. Thus, for 
example, a-utility-cannot avoid the cost of generating facilities 
which- have-already: been:-installed? then,-if the utility needs no 
further generating facilities, there is no avoided capacity cost 
of.an-additional-generating plant (there-might still be an 
avoided cost--for-'; the" fuel:--the-plant- would b u m ) .  Similarly, 
af-tor- ML£t>"hae a ignod a bontiract. which requires it to pay £or 
power-from-Bradley Lake,.-that cost is no longer an avoided cost.

W  —  «  k  ■ . » •  •»  M  »• a .  v  > i  V m M * '  • «• I V  k •  I- •> •

lit this sense it-'is not entirely correct that SGI feals it "can't
compete" with a subsidized project such as Bradley Lake, SGI may 
be willing to sell its" electricity for'the same price as tha APA 
would sell electricity from Bradley Lake. However, once'ML&P is 
already committed to purchase from Bradley Lake, ML&P may nead.no 
further-'capacity and tha-avoided-.cost would then be less than the 
price -of -pbwbr: from 3 raSiey Lake"."•r”: ■■ * •/
mm ’ | f , » |  a .  fm  n  M  .  • * »  • # * H ‘ * • «
m m  «i I a .  1 1 C  W t U I « 4 i G i a . « .  « • !■ '  • U « .  * »• M m  ■ •  ■ « .  t  ^  '—f t  ’.  «  •  *  •  ■  •  V k . i l  • • • •

I ■-haver al'Sb’-attached a-copy-'-of 6U£ 'impact' statement concerning 
SBSB22$ Which-addresses some of the-same"issues which you have 
raised; - ••• -....... - • - c - - - - ---  — ....- - .......

Sincerely,

ALASKA PUBLIC UTILITIES COMMISSION

T.S. Moninski II 
Executive Director
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P R 2 F A C E t

This fiscal nota replaces all previous fiscal notas for Senate 
Bill 22 and Sponsor substitute -for Senate Bill 2 2 . Specifically 
as it relates to Section 3 of the Bill, tha Commission notas that 
while there may be soma minimal-workload reduction associated - y  
with deregulating certain elactric-and-telephone utilities, tha 
APUC has lost 13 of ita.S3 *tvhhr»riz#d po«itionn during lAo-t" 
three fiscal years and tha ..relatively small reduction in caseload 
will be used to assist in Jbhe ^cmmisaign1 s ,attempt to cope withr” 
the reduction in force. _____ ~_____ .. ... .... .’T*

Sections 1,2,4,5 6 and 7:

Passage o T t h a a a ^ s  act Ions" will have no workload impact 
upon the Commission and, ̂ ESTerefore, no fiscal impact. — ....... .

• • * * x »  •• v a

Section 3. AS 42.05.711(e) and Amendment to Line--No.-28 tea shown 
on oage 3 7 6  of the leqi3latlva~1ttnrnajt,)'r~‘,,~ — ---—  -------- -— —

Tha number o f ' utilltl'eEf'^affSbtad b y  this •section- wera-13 
before the amendment to-line .sa-^Jl^ie-iinaname^Tralaeg"lfhat;7,• I*. 
number by 4 to a new total -of -i7'r- Thisr-is-a -vary -insignificant..*;" 
number of utiiltles-(ir-of ■^07^and-thege^will.ha.^a^venL.slnor r__. 
decrease in worklcadH.-i-this-flection-is-paasad*,^., ____ _____
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.r **

y Impacts of 3ectlon 1,2,A,5.6 of 833532^)

Tha following is an evaluation of tha probable impacts of
S L  ,'grj

adopting^tha pollcy-ben eldsgationa contained in tha above

referenced Motions of SSSS22. Tha focue-af-eh*  Cottnlaalon1 a
& \ u

■cfensianta^ direotad at ita own regulatory responalbilitiea and
atta'ot
-does-flot- refloat a comprehensive consideration'of all iasuss.

It Passed:

0
•f f^ t
• W f  .
* / * 
i*-.*

' j p .

fwfe1
r >  

•t?v

wholesale power sales tranaaotions betvesn regulated 

utilities and the APA era exempt from Commission oversight. Tha 

public interest responsibility for evaluating these transactions 

would rsside solely with the A7A and the varioun review 

mechanisms used to evaluate specific project proposals.

Regardless of its other merits/demerits, this approach would lack 

tha broader overview of power supply decisions whioh could be 

provided by the Commission,

t

Also, this Bill does not purport to a l t e r  fcho 

Commission's authority to judge the prudenea of a utility's 

purchased powar costs at the time of a specific rate case, under 

A3 42.05.511(a).1 However, even if the coaaiaeion continues to 

have the authority to make casa-epeoific adjustments, ratepayers 

and utility ownara of cooperative and municipal utilitiee are one 

and the same, making any aftar-the-faot disallowance of 

APA-related costs far these entitiee relatively meaningless.

IThe Commission believes that this issue needs further 
consideration and clarlfiaatlon to determine whether the 
Commission can, in faot, disallow APA eontraot coats in rates / after the contracts are in place, or whether all APA-related 
ooeta must be included in rates without any Commission revie 
adjustment.

eviaw or
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The proposed jurisdictional changes would effectively

renova fron Ccoalsaion review a substantial percentage of a

utility's costs which, as statad above, sight ba directly passed

through to tha ratepayers by operation o£ law. For retail

utilities under the four-dan pool arrangement, for exaaple, there 
/  C.oifS <wAi.uK»
/  ate inatances of APA-supplied power a c c o u n t l ^  for as suoh aa SO

d.
paroant or nore of ratna for sarvica. Sven under first-out and 

conservative projections for Bradley Lalce-auppliad powar, the 

range of inpaot, asauaing aign-up of tha full coopleaant'of 

railbelt utilities, appaara to be batvaan 3 percent and 30 

percent of a utility's ratea.

To the extent that the purpose of this bill is to 

eliainate all Coaaiasion oversight for contractual translations 

involving an APA project, that objective say not be achieved.

Under tha federal Public Utilities Regulatory Polioios Act 

(PURPA), a utility la required to purchase powar froa a 

"Qualifying Facility" (07)• By congressional delegation, the 

Coaaiseion is responsible for enforcing that obligation. Because 

of this, even if tha authority over APA-utility contracts is 

reaovad by legislative aotlon in Alaska, the Camaiaaion nay atill
* j '

be required to act undar federal law to prohibit purohaaaa by 

regulated utilities where such purehaees would threaten to 

subvert tha intent of tha federal etatutea. • QP'a could also see* 

a remedy in the federal aaurts or before the Federal Energy

Regulatory conaiasion to ensure that their righte are protected. .
t iH H b iU u L s

Thus, the jurladlotional liaite ^st e b H shad-fcg' the Coaaisslon^y 

‘SHTiTSI 11 “do* not guarantee that thara will be no lapodiaenta to 

APA contracting.or:finalising...,.

it V o t  P a s s e d :

The Conaiasion would have to approve all future 

wholesale power contracts between regulated utilities and the 

APA.

The contract review prooeaa would entail .a publio notice 

period of thirty days, preliminary Staff investigation of the 

contract and Conaiasion action based on any public consent and
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\ •

t. • <• ^  *

?  t tha Initial staff analysis. .Tha Csamiasion aay approve, reject 

or auapend tha contract, stating its findings and conclusions for 

taking action c— Aaanatng the request for approval, contains 

suffioiant information, the Conaiaaion oould taka action within 

49 days of the data of filing. In the event a party objects to 

.coaaiseion:approval of tha contract, prooaduras to effect an 

adjudiaatory proceeding vould enaua.

0

U

- a 3
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ELECTRIC AND TELEPHONE UTILITIES IMPACTED BY SB 22

I. 250 OP FETTER SUBSCRIBERS
\

Name of Electric Utility Number of Users

Andreanof Electric Corporation 37
& r H » >  T.<ijh't & S o w « f  C o m p a n y /  I n o i  I T ©

Arctic Utilities/ Inc. 25
Betties Light & Power, Inc. . 50 •
Egegik Light and Powar 

Homer Lea Leonard d/b/a 65
I-N-N Electric Cooperative, Inc. 226
Lovelock Electric Cooperative, Inc. ‘ 57
M a n l o y  U t i l i t y  C o m p a n y ,  I n a .  7 0

McGrath Light & Power Company1 220
Northway Powar & Light, Inc. 91
Pelican Utility Company2 76
Tanana Powar Company. Inc. 178
Taller Powar Company1 73

■Name of Telephone Utility Number of Main Access Lines

Whittier Talephone Company 178

II. 251 TO 750 SUBSCRIBERS

Name of Electric Utility Number of Users

Gwitchyaa Zhee Utility Company 296
Haines Light & Powar Company, Inc. 740
Yakutat Power, Inc. . 2 9 8

Name of Telephone Utility Number of Main Access Lines

Bristol Say Telephone Cooperative, Inc. 730
Bush-Tall, Incorporated 347
Yukon Telephone Company 333

Information derived from the Alaska Public Utilities Commission’s 
1985 Annual Report,

(

MAY 04 ' 67 13:06 LIO - ANCH 277-6112"^- - p,13>14

1 Based on 1984 information

2 B a a a d  o n  1AA3 i n f o r m a t i o n
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Toi Becky Bear Date: February 10, 1987
Information Officer 
Dept, of Commerce

T.S. Mcninski II Subject: Position Statement S322
Executive Director 
Alaska Public Utilities .
• Commission

• The Commission opposes S322. Frnm * pnhlic policy porcpoc-bivo/
! the Commission believes its current statute AS 42.05.711(f) is •
! superior to the proposed legislation because it enables consumers 
; of small electric and telephone utilities to decide whether or 
' not the benefits of regulation; i.e., public protection, outweigh 
the costs of regulation by providing for a deregulation election 
to be held.1

In addition, the proposed legislation appears to have the affect 
of rt^regttlat:lng AiaoJea 2laotario Generation and Transmission 
Cooperative, a generation electric utility which has two.cus-- 
tomers but provides wholesale power to potentially all the 
ratepayers of the railbelt utilities. It is also not clear what 
effect this legislation would have on Alascora, which may directly 
provide service to less than 250 subscribers but through the 
local exchange telephone utilities provides long .distance service 
throughout Alaska.
• * • * • • * •. • . > i

In its fiscal' note,- the APUC stated that this proposal, if adop­
ted, would affect only 13 of 307 certificated utilities. Given 
the relatively small number of impacted utilities and the nearly 
25% reduction, d n  staff resources already absorbed by the Commis­
sion over the past three fiscal years, a further reduction in 
staffing would not be expected as a result of the changes pro­
posed in this bill. "

3-Nobo that thia legislation does not address the imoaCP on
utilities which have previously held deregulation elections and 
their consumers have voted to maintain economic regulation of 
their utilities by this Commission; i.e., Tanana Power Company 
and Iliamna-Newhalen Electric Cooperative.



ALASKA POWER AUTHORITY 

Position Paper 

SPONSOR SUBSTITUTE FOR SENATE BILL NO. 22

The Alaska Pcwer Authority supports enactment of SSSB 22. Specifically, 

Sections 1, 2, 4 and 5 of the bill, provide for amendments which would 

exempt wholesale power agreements between the Alaska Power Authority and 

a public utility from review or approval by the Alaska Public Utilities 

Commission (APUC). Enactment of this legislation is essential to the 

program of revenue bond financing of the Bradley Lake Hydroelectric 

Project.

The need for enactment of SSSB 22 is due to a 1986 amendment to APUC 

legislation. The amendment gives the APUC authority to review in 

advance and approve wholesale power agreements between public utilities. 

Once the agreements are in effect, the APUC may also order the parties 

to the agreement to renegotiate the agreement if the 'APUC determines 

that the retail power rates are not just. Where the parties are unable 

to agree to an amendment, the APUC may order the parties to proceed 

under the agreement's dispute resolution procedures.

The 1986 amendment was part of a complex, lengthy and controversial 

package of amendments within the "sunset" reauthorization bill for the 

Alaska Public Utilities Commission. The effect of the amendment on the 

Alaska Power Authority, its wholesale power agreements, and the Bradley 

Lake agreement in particular, was never addressed to the 1986 Legisla­
ture. Consequently, we are now presented with a statutory conflict. 

The Power Authority is exempt by statute from the APUC's jurisdiction. 

On the other hand, the APUC has jurisdiction over wholesale power 

agreements to which the Power Authority is a party.

Without an amendment to correct this anamoly, general civil construction 
cannot commence this-season. Bond financing will be jeopardized for at 

least two reasons. The lengthy hearing process and any subsequent 

litigation arising out of the APUC's orders would delay construction of 

Bradley and ultimately jeopardized timely bond financing of the project. 

Moreover, if the APUC can order negotiation of power sales contracts in 

effect, bondholders will not be able to rely on the power sales c o n­

tracts and the rates which are the basis for the contracts.

The Alaska Power Authority Board of Directors met on February 27, 1987, 

and unanimously adopted attached Resolution 1987-05, which supports 

legislation to be introduced during the 1987 Legislative session, for 

the purposes of clarification that the Alaska Power Authority and its 

wholesale power agreements would be specifically excluded from the 
jurisdiction of APUC.

Additional background information outlining the need for enactment of 

SSSB 22 is provided in the attached memorandum (dated March 9, 1987) 

from the Alaska Power Authority bond counsel of Wohlforth, Flint, "arid 
Gruening.

8629/663/1



Alaska Power Authority

Addendum to Alaska Power Authority Position Paper

SSS3 22

If S3 22 is enacted;

0 Allows Bradley contracts to be signed and executed in a timely

basis for construction to meet utilities' schedules of need.

3 Provides certainty to wholesale power rate based on terms and

provisions fixed in contract and not subject to future 

adjustment.
0 Prevents duplication of review by State agencies. Public

interest already served by Alaska Power Authority involvement.

0 Lowers costs to consumers through lower interest rates on

long-term debt.

0 Lowers APUC review costs.
° Eliminates possibility of conflicting interpretations of

contractual terms by two state agencies both assisted by the 

Dept, of Law

If not e n a c t e d ;

0 The provision for adjusting rates in the future lowers the

rating of the long-term debt to less than investment grade 

(A-rated to "junk" bond.l*

3 Unable to have former contracts until APUC re-reviews all
power supply option studies already performed by 0MB, legisla­

ture, utilities and their respective boards, and Alaska Power

Authority and its Board (including four commissioners).

0 No basis for future decisions.
0 Delaying 8radl6y Lake by one year could increase construction

costs by approximately $10 million (less any additional 

arbitrage earnings.)

Interest rate could increase 1.5 to 2.0 percent.

Based on $175 million in debt and 8.0 percent and 9.75 percent 

interest rate for with and without exemption, respectively, 

debt service would increase by approximately $2.7 million per 

year - $81 million over life of bonds.

J652/723/1



W H E R E A S  t h e  A l a s k a  P o w e r  A u t h o r i  t y  is an i n s t r u m e n t a l i t y  o f  

t h e  S t a t e  o f  A l a s k a  a n d  c r e a t e d  by t he l e g i s l a t u r e  , in the
i n t e r e s t s  o f  p r o m o t i n g  t he g e n e r a l  w e l f a r e  a n d  p u b l i c  p u r p o s e s  of 

a l l  t h e  p e o p l e  o f  tha s t a t e ,  to r e d u c e  c o n s u m e r  c o w e r  c o s t s  and 

o t h e r w i s e  to e n c o u r a g e  the ' l o n g - t e r m  e c o n o m i c  g r o w t h  o f  the

s t a t e ,  i n c l u d i n g  tne" c e v e l  o p m e n t  o f  i ts n a t u r a l  r e s o u r c e s ,  

t h r o u g h  t h e  e s t a b l i s h m e n t  of p o w e r  p r o j e c t s ;

W H E R E A S  t h e  A l a s k a  P o w e r  A u t h o r i t y  is n o t  s u b j e c t  to t he

j u r i s d i c t i o n  o f  the A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n ;

W H E R E A S - t h e  A l a s k a  P o w e r  A u t h o r i t y  is a u t h o r i z e d  b y  s t a t u t e  
to b o r r o w  m o n e y  a n d  i s s u e  b o n d s  the p r i n c i p a l  a n d  i n t e r e s t  on 

w h i c h  a r e  p a y a b l e  f r o m  the i n c o m e  a n d  r e c e i p t s  o r  o t h e r  m o n e y  

d e r i v e d  f r o m  p r o j e c t s  f i n a n c e d  w i t h  t h e  p r o c e e d s  o* t h e  b o n d s  a n d  
f r o m  r e v e n u e - p r o d u c i n g  c o n t r a c t s  i n c l u d i n g  a c o n t r a c t  p r o v i d i n g  

f o r  t h e  s e c u r i t y  o f  "the b o n d s  m a d e  by t h e  a u t h o r i t y  w i t h  a n y

p e r s o n ;

W H E R E A S  t h e  A l a s k a  P o w e r  A u t h o r i t y  is c u r r e n t l y  c o n c l u d i n g  

n e g o t i a t i o n s  w i t h  t h e  R a i l b e l t  u t i l i t i e s  f o r  t h e  s a l e  o f  p r o j e c t  
c a p a c i t y  a n d  p o w e r  f r o m  t h e  B r a d l e y  L a k e  h y d r o e l e c t r i c  p r o j e c t ;

W H E R E A S  a p o r t i o n  o f  t h e  p r o j e c t ' s  c o n s t r u c t i o n  c o s t s  w i l l

b e  f i n a n c e d  w i t h  t h e  p r o c s e e d s  o f  a $ 1 7 5 , 0 0 0 , 0 0 0  b o n d  i s s u a n c e  by

t h e  A l a s k a  P o w e r  A u t h o r i t y ;

W H E R E A S  e x e c u t i o n  o f  t h e  B r a d l e y  L a k e  a g r e e m e n t  b y  J u n e ,  
1 9 8 7  is n e c e s s a r y  in o r d e r  t h a t  c i v i l  c o n s t r u c t i o n  o f  t h e  p r o j e c t  

m a y  c o m m e n c e  d u r i n g  t h i s  c o n s t r u c t i o n  s e a s o n ;

W H E R E A S ,  d u r i n g  t h e  1 9 3 5  l e g i s l a t i v e  s e s s i o n ,  t he 
L e g i s l a t u r e  e n a c t e d  A S  4 2 . 0 5 . 4 3 1 ( b )  as p a r t  o f  a c o m p l e x ,  l e n g t h y  

a n d  c o n t r o v e r s i a l  p a c k a g e  o f  a m e n d m e n t s  w i t h i n  .the " s u n s e t "  

r e a u t h o r i z a t i o n  bill f o r  t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n ;

W H E R E A S  AS 4 2 . 0 5 . 4 3 1 ( o ) p r o v i d e s  t h a t  a w h o ! e s a l e  p o w e r

a g r e e m e n t  b e t w e e n  p u b l i c  u t i l i t i e s  is s u b j e c t  to a d v a n c e  a p p r o v a l  

o f  t h e  c o m m i s s i o n  a n d  t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  has 

o r d e r e d  A n c h o r a g e  M u n i c i p a l  L i g h t  a n d  P o w e r  to s u b m i t  t h e  B r a d l e y  

L a k e  p o w e r  s a l e s  a g r e e m e n t  to t h e  c o m m i s s i o n  f o r  a d v a n c e

a p D r o v a 1;

R E S O L U T I O N  3 7 - 0 5

W H E R E A S  AS 4 2 . 0 5 . 4 3 1 ( b )  p e r m i t s  t h e  A l a s k a  P u b l i c  'Jf. 
C o m m i s s i o n  to i s s u e  a c o m p a r a b l e  o r d e r  to o t h e r  R a i l b e l t  

u t i l i t i e s  w h o  w i l l  be p u r c h a s e r s  u n d e r  the B r a d l e y  L a k e  w h o l e s a l e  

p o w e r  a g r e e m e n t ;



a r e  n o t  j u s t  a n d  r e a s o n a b l e ,  t h e  c o m m i s s i o n  m a y  o r d e r  t h e  p a r t i e s  
to n e g o t i a t e  an a m e n d m e n t  to t h e  a g r e e m e n t ,  o r  to u s e  t h e  d i s p u t e  

r e s o l u t i o n  p r o c e d u r e s  c o n t a i n e d ,  in the a g r e e m e n t ;

W H E R E A S  t h e r e  n o w  e x i s t s  an a n o m a l y  b e t w e e n  AS 4 * . 8 3 . 0 3 0 ( b )  
w h i c h  p r o v i d e s  -that the A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  d o e s  

n o t  h a v e  j u r i s d i c t i o n  o v e r  t h e  A l a s k a  P o w e r  A u t h o r i t y  a n d  AS 

4 2 . 0 5 . 7 2 0 ( 4 ) ( A ) w h i c h  s e e m i n g l y  g i v e s  t h e  c o m m i s s i o n  the 

a u t h o r i t y  to o r d e r  t h a  A l a s k a  P o w e r  A u t h o r i t y  to r e n e g o t i a t e  its 

w h o l e s a l e  p o w e r  a g r e e m e n t s  a n d  to p r o c e e d  u n d e r  t h e  c o n t r a c t ' s  

d i s p u t e  r e s o l u t i o n  p r o c e d u r e s ;

W H E R E A S  t h e  e f f e c t  c f  AS 4 2 . 0 5 . 7 2 0 ( 4 ) ( A ) on t h e  A l a s k a  P o w e r  

A u t h o r i t y  a n d  i ts w h o l e s a 1 e p o w e r  a g r e e m e n t s  w a s  n e v e r  a d d r e s s e d  

to the 1 S S o  L e g i s l a t u r e ;

W H E R E A S  AS 4 2 . 0 5 . 7 2 0 ( 4 ) ( A ) c r e a t e s  a s t a t u t o r y  c o n f l i c t  w i t h  

t h e  l e g i s l a t i o n  a u t h o r i z i n g  t h e  a u t h o r i t y  to f i n a n c e  t he 

e s t a b l i s h m e n t  o f  p o w e r  p r o j e c t s  t h r o u g h  t h e  i s s u a n c e  o f  b o n d s  a n d  

w i t h  t h e  l e g i s l a t i o n  e x e m p t i n g  t h e  a u t h o r i t y  f r o m  the 

j u r i s d i c t i o n  o f  t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n ;

W H E R E A S  p r o l o n g e d  h e a r i n g s  b e f o r e  t h e  A l a s k a  P u b l i c  
U t i l i t i e s  C o m m i s s i o n  a n d  l i t i g a t i o n  s u b s e q u e n t  to t h e  h e a r i n g s  

w o u l d  j e o p a r d i z e  t i m e l y  b o n d  f i n a n c i n g  o f  t h e  p r o j e c t ,  a n d

W H E R E A S  b o n d h o l d e r s  w o u l d  be u n a b l e  to r e l y  on t h e  r a t e s  

a g r e e d  u p o n  in a p o w e r  s a l e s  a g r e e m e n t  w h e r e  t h e r e  is a p r o s p e c t  

o f  t he A l a s k a  P u b ! i d  U t i l i t i e s  C o m m i s s i o n  o r d e r i n g  a c h a n g e  in an 

a g r e e m e n t  a l r e a d y  in e f f e c t ;

IT IS H E R E B Y  R E S O L V E D  t h a t  t h e  A l a s k a  P o w e r  A u t h o r i t y  w i l l  

a s k  t h e  1 9 8 7  A l a s k a  L e g i s l a t u r e  t o  e n a c t  l e g i s l a t i o n  c l a r i f y i n g  

t h a t  w h o l e s a l e  p o w e r  a g r e e m e n t s  f o r  t h e  s a l e  o f  p r o j e c t  c a p a c i t y  

or p o w e r  f r o m  a p u b l i c  w o r k s  p r o j e c t  o f  t h e  s t a t e  a r e  n o t  s u b j e c t  

to r e v i e w  o r  a p p r o v a l  by t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n .

17 IS F U R T H E R  R E S O L V E D  t h a t  t h e  A l a s k a  P o w e r  A u t h o r i t y  w i l l
a s k  f o r  s t a t u t o r y  l a n g u a g e  as p r o v i d e d  in O p t i o n  ____ a nd

c o n s i d e r e d  t o d a y  at t h i s  m e e t i n g .



The resolution having been submitted to a vote, the vote thereon was 

as follows: . •< C

r j c  m l l s f t M  fiiuLSTA S c W f c i r .
f —AS ■' fi’ij'cKvC',. viOfly^ ________________________

,‘IA Y S : & __________________________________

ABSENT: £ __________________________________

Anc_the resolution was aeciared aoopted on this the ZV  day of 

r^ha^n.v____________ , 1987.

ALASKA. POWER AUTHORITY

3Y:__________________________

Lee R. Hunn, Chairman

BY:_________________________________

Robert D. Heath, Secretary
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TO: Mr. Robert E. LeResche
Executive Dire ct o r 
Alas ka  Power A u t h o r i t y

FROM: Wohlforth, Flint & Gruening

RE: Sponsor Subtitute for Senate Bill No. 22
%

DATE: M a r c h  9, 1987

E na ctment of the above Bill, w hich w o u l d  exempt 
wh olesale p ower agreements b e t w e e n  the A l as k a Power Authority 
and a public util it y from review or approval by the Alaska 
Public Utilities Commission, is essential to the progr am  of 
revenue b o n d  financing of the Bradley Lake Hydroel ec tr ic  
Project.

Th e $267,500,000 of Variable Rate D e m a n d  Bonds 
issued in October, 1985, are p re se nt ly  outstanding to provide 
s hort-term financing for the Bradl ey  Lake Hydroel ec tr ic  P r o­
ject. These Variable Rate D e ma nd  Bond3, which are secured by 
Letters of Credit from three large Japanese banks, initially 
are due in 1991 and are subject to two one-year extensions.
In order for successful long-term take-out financing to be 
m a r k e t e d  so as to retire the Variable Rata D em an d  Bonds, power 
sales agreements wit h the utilities to be served m u s t  be 
e n te re d to secure the long-term debt.

Revenue bond financing of p o we r genera ti ng  facili­
ties throughout the rest of the country is typically secured 
b y  p ow er  sales agreements, such as those wh ic h  are in course 
of negot ia ti on  wit h the ut il ities to b e  served b y  Brad le y 
Lake. The public b o d y  w h i c h  is the authorizing entity and the 
p a r ti ci pa n t utilities m u s t  be free to enter into the wholesale



w o h l f o r t h , F l i n t  &  G r u e n i n g

Mr. Ro bert E. LeReache 
March 9, 1987 
?age 2.

po we r agreements u n fe tt er ed  by reouintory p owers of a public 
ut il ities commission. Power sties a^Leements p l e d g e d  to 
secure long term debt, once entered into, cannot be d i s t ur be d 
while the debt is outstanding. The p rovisions of AS 42.05.- 
031(b), which provide for initial approval and c o n t i n u i n g  
C om mi ss io n Jurisdiction, wo ul d seriously impede and perhaps 
ma k e impossible conventional revenue b o n d  f i na nc in g secured by 
po we r sales agreements of the Bradley Lake Project* Enactment 
of Sponsor Substitute for Senate 3ill No. 22, elimi n at in g 
these provisions, is therefore essential to financing of the 
proj ec t pu rsuant to p o w e r  sales agreements with the utilities.

E S W :j g

Enclosure: Sponsor Substitute for
Senate Bill No. 22.



R E S O L U T I O N  3 7 - 0 5

W H E R E A S  t h e  A l a s k a  P o w e r  A u t h o r i t y  is an i n s t r u m e n t a l i t y  of 

t h e  S t a t e  o f  A l a s k a  a n d  c r e a t e d  by t h e  l e g i s l a t u r e  , in t he 

i n t e r e s t s  o f  p r o m o t i n g  t h e  g e n e r a l  w e l f a r e  a n d  p u b l i c  p u r p o s e s  of 

a ll t h e  p e o p l e  o f  t h e  s t a t e ,  to r e d u c e  c o n s u m e r  p o w e r  c o s t s  a n d  

o t h e r w i s e  to e n c o u r a g e  t h e  l o n g - t e r m  e c o n o m i c  g r o w t h  o f  t he 

s t a t e ,  i n c l u d i n g  t h e  d e v e l o p m e n t  o f  i ts n a t u r a l  r e s o u r c e s ,  

t h r o u g h  t h e  e s t a b l i s h m e n t  o f  p o w e r  p r o j e c t s ;

W H E R E A S  t h e  A l a s k a  P o w e r  A u t h o r i t y  is n o t  s u b j e c t  to t he 

j u r i s d i c t i o n  o f  t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n ;

W H E R E A S  t h e  A l a s k a  P o w e r  A u t h o r i t y  is a u t h o r i z e d  b y  s t a t u t e  

t o  b o r r o w  m o n e y  a n d  i s s u e  b o n d s  the p r i n c i p a l  a n d  i n t e r e s t  on 

w h i c h  a r e  p a y a b l e  f r o m  t h e  i n c o m e  a n d  r e c e i p t s  o r  o t h e r  m o n e y  
d e r i v e d  f r o m  p r o j e c t s  f i n a n c e d  w i t h  t h e  p r o c e e d s  o f  t h e  b o n d s  a n d  

f r o m  r e v e n u e - p r o d u c i n g  c o n t r a c t s  i n c l u d i n g  a c o n t r a c t  p r o v i d i n g  

f o r  t h e  s e c u r i t y  o f  t h e  b o n d s  m a d e  by t h e  a u t h o r i t y  w i t h  a n y  

p e r s o n ;

W H E R E A S  t h e  A l a s k a  P o w e r  A u t h o r i t y  is c u r r e n t l y  c o n c l u d i n g  

n e g o t i a t i o n s  w i t h  t h e  R a i l b e l t  u t i l i t i e s  f o r  t h e  s a l e  o f  p r o j e c t  
c a p a c i t y  a n d  p o w e r  f r o m  t h e  B r a d l e y  L a k e  h y d r o e l e c t r i c  p r o j e c t ;

W H E R E A S  a p o r t i o n  o f  t h e  p r o j e c t ' s  c o n s t r u c t i o n  c o s t s  w i l l  

b e  f i n a n c e d  w i t h  t h e  p r o c e e e d s  o f  a $ 1 7 5 , 0 0 0 , 0 0 0  b o n d  i s s u a n c e  by 

t h e  A l a s k a  P o w e r  A u t h o r i t y ;

W H E R E A S  e x e c u t i o n  o f  t h e  B r a d l e y  L a k e  a g r e e m e n t  by J u n e ,

1 9 8 7  is n e c e s s a r y  in o r d e r  t h a t  c i v i l  c o n s t r u c t i o n  o f  t h e  p r o j e c t  

m a y  c o m m e n c e  d u r i n g  t h i s  c o n s t r u c t i o n  s e a s o n ;

W H E R E A S ,  d u r i n g  t h e  1 9 8 6  l e g i s l a t i v e  s e s s i o n ,  t h e  

L e g i s l a t u r e  e n a c t e d  A S  4 2 . 0 5 . 4 3 1 ( b )  as p a r t  o f  a c o m p l e x ,  l e n g t h y  

a n d  c o n t r o v e r s i a l  p a c k a g e  o f  a m e n d m e n t s  w i t h i n  t h e  " s u n s e t "  

r e a u t h o r i z a t i o n  b i l l  f o r  t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n ;

W H E R E A S  A S  4 2 . 0 5 . 4 3 1 ( b )  p r o v i d e s  t h a t  a w h o l e s a l e  p o w e r

a g r e e m e n t  b e t w e e n  p u b l i c  u t i l i t i e s  is s u b j e c t  to a d v a n c e  a p p r o v a l  

o f  t h e  c o m m i s s i o n  a n d  t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  h as 
o r d e r e d  A n c h o r a g e  M u n i c i p a l  L i g h t  a n d  P o w e r  to s u b m i t  t h e  B r a d l e y  

L a k e  p o w e r  s a l e s  a g r e e m e n t  to t h e  c o m m i s s i o n  f o r  a d v a n c e

a p p r o v a 1;

W H E R E A S  AS 4 2 . 0 5 . 4 3 1 ( b )  p e r m i t s  t h e  A l a s k a  P u b l i c  U t i l i t i e s  

C o m m i s s i o n  to i s s u e  a c o m p a r a b l e  o r d e r  to o t h e r  R a i l b e l t  

u t i l i t i e s  w h o  w i l l  b e  p u r c h a s e r s  u n d e r  t h e  B r a d l e y  L a k e  w h o l e s a l e  

p o w e r  a g r e e m e n t ;

W H E R E A S  A S  4 2 . 0 5 . 4 3 1 ( b )  f u r t h e r  p r o v i d e s  t h a t ,  o n c e _  a

w h o l e s a l e  p o w e r  a g r e e m e n t  is in e f f e c t  a n d  t h e  c o m m i s s i o n  

d e t e r m i n e s  t h a t  t h e  r a t e s  s e t  in a c c o r d a n c e  w i t h  the. a g r e e m e n t '



a r e  n o t  j u s t  a n d  r e a s o n a b l e ,  t h e  c o m m i s s i o n  m a y  o r d e r  t h e  p a r t i e s  

to n e g o t i a t e  an a m e n d m e n t  to t h e  a g r e e m e n t ,  o r  to u s e  t h e  d i s p u t e  

r e s o l u t i o n  p r o c e d u r e s  c o n t a i n e d  in t h e  a g r e e m e n t ;

W H E R E A S  t h e r e  n o w  e x i s t s  an a n o m a l y  b e t w e e n  AS 4 4 . 8 3 . 0 9 0 ( b )  

w h i c h  p r o v i d e s  t h a t  t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  d o e s  

n o t  h a v e  j u r i s d i c t i o n  o v e r  t h e  A l a s k a  P o w e r  A u t h o r i t y  a n d  AS 

4 2 . 0 5 . 7 2 0 ( 4 ) (A) w h i c h  s e e m i n g l y  g i v e s  t he c o m m i s s i o n  t h e  

a u t h o r i t y  to o r d e r  t h e  A l a s k a  P o w e r  A u t h o r i t y  to r e n e g o t i a t e  its 

w h o l e s a l e  p o w e r  a g r e e m e n t s  a n d  to p r o c e e d  u n d e r  t h e  c o n t r a c t ' s  

d i s p u t e  r e s o l u t i o n  p r o c e d u r e s ;

W H E R E A S  t h e  e f f e c t  o f  AS 4 2 . 0 5 . 7 2 0 ( 4 ) ( A ) on t h e  A l a s k a  P o w e r  

A u t h o r i t y  a n d  i ts w h o l e s a l e  p o w e r  a g r e e m e n t s  was- n e v e r  a d d r e s s e d  

to t h e  1 9 8 6  L e g i s l a t u r e ;

W H E R E A S  AS 4 2 . 0 5 . 7 2 0 ( 4 ) ( A ) c r e a t e s  a s t a t u t o r y  c o n f l i c t  w i t h  

t h e  l e g i s l a t i o n  a u t h o r i z i n g  t h e  a u t h o r i t y  to f i n a n c e  t he 

e s t a b l i s h m e n t  o f  p o w e r  p r o j e c t s  t h r o u g h  t h e  i s s u a n c e  o f  b o n d s  a n d  

w i t h  t h e  l e g i s l a t i o n  e x e m p t i n g  t h e  a u t h o r i t y  f r o m  t h e  

j u r i s d i c t i o n  o f  t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n ;
«

W H E R E A S  p r o l o n g e d  h e a r i n g s  b e f o r e  t h e  A l a s k a  P u b l i c  

U t i l i t i e s  C o m m i s s i o n  a n d  l i t i g a t i o n  s u b s e q u e n t  to t h e  h e a r i n g s  

w o u l d  j e o p a r d i z e  t i m e l y  b o n d  f i n a n c i n g  o f  t h e  p r o j e c t ,  a n d

W H E R E A S  b o n d h o l d e r s  w o u l d  be u n a b l e  to r e l y  o n  t h e  r a t e s  

a g r e e d  u p o n  in a p o w e r  s a l e s  a g r e e m e n t  w h e r e  t h e r e  is a p r o s p e c t  

o f  t h e  A l a s k a  P u b l i d  U t i l i t i e s  C o m m i s s i o n  o r d e r i n g  a c h a n g e  in an 

a g r e e m e n t  a l r e a d y  in e f f e c t ;

IT IS H E R E B Y  R E S O L V E D  t h a t  t h e  A l a s k a  P o w e r  A u t h o r i t y  w i l l  

a s k  t h e  1 9 8 7  A l a s k a  L e g i s l a t u r e  to e n a c t  l e g i s l a t i o n  c l a r i f y i n g  

t h a t  w h o l e s a l e  p o w e r  a g r e e m e n t s  f o r  t h e  s a l e  o f  p r o j e c t  c a p a c i t y  

o r  p o w e r  f r o m  a p u b l i c  w o r k s  p r o j e c t  o f  t h e  s t a t e  a r e  n o t  s u b j e c t  

t o  r e v i e w  o r  a p p r o v a l  b y  t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n .

IT IS F U R T H E R  R E S O L V E D  t h a t  t h e  A l a s k a  P o w e r  A u t h o r i t y  w i l l

a s k  f o r  s t a t u t o r y  l a n g u a g e  as p r o v i d e d  in O p t i o n  ____ a n d

c o n s i d e r e d  t o d a y  at t h i s  m e e t i n g .

A n c . 1 0 3 / 6 0 6 / 2



The resolution having been submitted to a vote, the vote thereon was

as T o 1 1 °W S ' The. W J usO m  f i U f c s n ,S c W f o r ,  f c W n s  j

Y E A S : _________________________________________________

NAYS

ABSENT : &

j n
And the resolution was declared adopted on this the 4.1 day of 

H bcU jnv____________ > 1987.

ALASKA POWER AUTHORITY

BY:__________________________
Lee R. Nunn, Chairman

BY:_________________________________
Robert D. Heath, Secretary
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ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

May 15, 1987

MEMORANDUM

TO: Representative John Sund

ATTN: John Hartle r\

FROM: Ginny Fay

Legislative/lAna\yst

RE: Alaska Public Utilities Jurisdiction 

Research Request 87.291 (Supplemental

and Senate Bill 

Information)

You asked me to respond to testimony raising questions regarding House 

Research Memorandum 87.291. The testimony was offered during the May 8, 

1987 House Judiciary Committee meeting on Senate Bill (SB 22). The points 

presented in the testimony are listed below with pertinent additional 

information immediately following.
i

1) F e d e r a l  E n e r g y  R e g u l a t o r y  C o m m i s s i o n  (FERC) jurisdiction over 

wholesale power rates applies only to interstate sales.

The U.S. Code Chapter 12, Subchapter II-Regulation of Electric Utility

C o m p a n i e s  E n g a g e d  in Interstate Commerce generally provides for FERC 

jurisdiction over interstate wholesale electrical power sales based on the 

p o l i c y  t h a t  this j u risdiction is "necessary in the public interest1' 

[§824(a)]. Under Subchapter II, FERC jurisdiction over wholesale power 

rates is limited to interstate sales and thus does not apply under Alaska's 

c u r r e n t  s y s t e m .  U n d e r  §824(b)(1), FERC a u t h o r i t y  o v e r  electrical 

generation and transmission facilities in intrastate commerce is limited

based on state jurisdiction over intrastate wholesale power sales. This

limitation is supported by case law. L

^Appropriate sections are attached in Attachment A.

^Federal Power Commission v. S. C a l . Edison Co., 84 S.Ct. 644, 376 U.S.

205, 11 L E D . 2d 638, rehearing denied 84 S.Ct. 1161, 377 U.S. 913, 12 
L.Ed.2d 183; Ark. Elec. C o .-q d . Coro, v. Ark. Public Com'n, A r k . 1983, 103 

S.Ct. 1905, 461 U.S. 375, 76 L.E'J.2d 1.; Jersey Central Power & Lioht Co. 

v. Federal Power Commission, 1943, 63 S.Ct. 953, 319 U.S. 61, 87 L.Ed. 

1258; Gross Income Tax Oiv.. Ind. Dept, of St. Rev, v. Chicago District 

Elec. Generating C o r p . , 1956, 139 N.E.2d 161, 236- Ind. 117.
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My May 8 memorandum did not state that FERC regulates all wholesale transac­

tions. The memorandum stated that while intrastate and government facili­

ties are exempted from FERC jurisdiction under Subchapter II, FERC jurisdic­

tion u n d e r  Subchapter I-Regulation of Development of Water Power and 

Resources (§812) and Title II of the Public Utility Regulatory Policy Act 

(PURPA) of 1978 [§824a-3(h)(2)(B)] provide for FERC jurisdiction over 

intrastate agreements if state jurisdiction is removed (see Attachment A 

for these sections).

Subchapter I, §812 provides that any FERC licensee--as a condition of the 

1 icense--must abide by state regulation of service and rates of electrical 

power. If a licensee is "within a State which has not authorized and 

empowered a commission or other agency or agencies within said State to 

control the services to be rendered by such licensee or by its customer 

engaged in public service, or the rates and charges of payment therefore, 

or the amount or character of securities to be issued by said parties, it 

is agreed as a condition of such license that jurisdiction is conferred

upon the commission, upon complaint of any person aggrieved or upon its own 

initiative, to exercise such regulation and control until such time as the 

State shall have provided a commission or other authority for such regula­

tion and control" (emphasis added). This section implies that as a co n d i­

tion of the Bradley Lake FERC license, the Alaska Power Authority (APA) 

must abide by laws and regulations the State has conferred upon the Alaska 

Public Utilities Commission (APUC) or the FERC may exercise regulatory 

authority.
i

2. In m o s t  states, electric cooperatives and their rates are not

regulated by the states' public utilities commission.

Of the 50 states, 45 have electrical cooperatives. Twenty-five of the

states (56 percent) regulate electric cooperatives. Of the 20 states that

do not regulate cooperatives, one (Minnesota) allows for members to elect

to be regulated, another (Nevada) exempts cooperatives only if all their

sales are to members, and a third (Wisconsin) regulates a cooperative if 

its activities include functions that make it a public utility under 

Wisconsin statute. The majority of states do regulate electrical coopera­

tives. See Attachment B, Research Request 85.250, for more information.

3. There are no cases in the country where the rates for electrical

power sold to cooperatives from a federal or state power project are

regulated by the state public utility regulatory agency.

^ " L i c e n s e e "  m e a n s  any person, state, or municipality licensed under 

provisions of section 797 of this title, and any assignee or successor in 

interest thereof [USC 16 § 796(5)].
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This statement is true, but may be a bit misleading--the few states with 

major federal or state electrical power projects (i.e., Pacific Northwest 

and New York) are states that do not regulate electrical cooperatives. The 

FERC, h o w e v e r ,  has j u r i s d i c t i o n  o v e r  the w h olesale rates of these

projects.

4. Section three of SB 22 removes APUC retail regulatory authority

only over the portion of a utility's sales that are from Bradley

Lake.

Section three is much broader than this statement implies. The language 

[CSSSSB 22 (Fin), 4/21/87] refers to all costs of all APA projects and

deems them prudent. This would include past APA projects (i.e., four dam 
pool) as well as future projects. Although Bradley Lake power sales may 

constitute a relatively small portion of a utility's supply, separating 

these costs will at best be a difficult process for the APUC.

5. S e c u r i t i e s  t h a t  b o n d  h o l d e r s  h a v e  for repayment of bonds on

electrical power generation is the revenue from contracts for the 

purchases of power. The Big Rivers Electric Cooperative (BREC) is

an e x a m p l e  w h e r e  utility regulatory oversight resulted in the

inability of an electric cooperative to meet its debt obligations.

In the Big Rivers case, the electrical cooperative had a large, federal

Rural Electrification Association (REA) loan to construct a generating 

station (D.B. Wilson generating station). In April 1984, during the 

construction of this facility, the BREC filed for a rate increase before 

the Kentucky Public Service Commission (KPSC) but withdrew the case before 

it was heard because of resistance from aluminum smelters that make up 70 

percent of its power sales. The aluminum smelters opposed the rate 

increase because of the simultaneous decline in the aluminum industry and 

their inability to pay additional electrical costs.

In November 1984, BRFC again appeared before the KPSC for a small rate 

increase but did not include any of the costs of the Wilson generator. In 

November 1984, REA stopped the draw down of any additional REA funds for 

the completion of the BREC Wilson project. As a result of the stoppage of 

REA funds, BREC began using internal funds to complete their Wilson facil­

ity and discontinued repayment of the outstanding REA loan. On January 3, 

1985, REA notified BREC that it was in default on its loan; later that 

month, the U.S. Justice Department notified BREC of their failure to make 

payments on the REA loan. In May 1985, the KPSC denied the requested rate

4 R obert Fitzgibbons, Associate General Counsel, Federal Energy Regula­

tory Commission, personal communication, May 7, 1987.

^Aaron Greenwell, Public Utility Financial Analyst, Kentucky Public S e r v­

ice Commission, personal communication, May 14, 1987.
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increase but directed the BREC and aluminum smelters to negotiate for a 

balanced, economically viable solution.0 The KPSC also directed the BREC 

to develop a long-term plan for solving their financial difficulties. In 

August 1986, the BREC submitted a plan and filed for a rate increase to 

help pay their REA loan that was then over 18 months in default. The plan 

was considered inadequate by the KPSC because it included unlikely sales to 

nonmembers, required continual rate increases to aluminum smelters that 

could not meet these increases because of the industry economic conditions, 

and merely postponed a solution to the problem. In March 1987, the KPSC 

determined that it would not grant a rate increase without an improved 

long-term plan to solve the cooperative's financial problems. At that 

time, the REA halted further loans in Kentucky until the matter was 

resolved.

While there has been no formal ruling in the Kentucky case, the problem is 

occurring in a climate where load growth has not occurred as utilities 

predicted and excess capacity is requiring utilities to carry additional 

debt service without sufficient revenues to meet these costs. This is 

not unlike the situation mentioned in the May 8 memorandum: the failure of 

the Washington Public Supply System was attributed to excess capacity in 

the region that jeopardized utilities' ability to pay for power and thus 

retire revenue bonds.

6. A  number o f  investor owned utilities deregulated under SB 22 cannot 

vote for deregulation.

U n d e r  AS 4 2 . 0 5 . 7 1 1 ( f )  investor owned utilities that gross less than 

$325,000 annually may elect to be exempt from provisions of Alaska Statute 

42.05.211-281 in the same manner as cooperatives. Reregulation is possible 

under the same procedures. Senate Bill 22 would automatically deregulate 

investor owned utilities with fewer than 500 subscribers [CSSSSB 22 (Fin), 

4/21/87] . Without an expansion of AS 42.05.712, any deregulated investor 

owned utility with fewer than 500 subscribers that grosses more than 

$325,000 annually would not be able to vote for regulation. Thus, this

category of investor owned utilities would be permanently deregulated. 

These statutes are attached (Attachment C).

If you have any questions or would like additional information, please 

contact this agency.

Attachments

^Kentucky Public Utility Commission, Docket No. 9163.

7 Ibid.

8 A a r o n  G r e e n w e l l , P u b l i c  U t i l i t y  Financial Analyst, Kentucky Public 

Service Commission, personal communication, May 14, 1987.
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(d ) V io la tio n  o t  te r m s  o I e x e m p tio n

Any violation of a term or condition of any exemption granted under 
subsection (a) o f  tins section shall be treated as a violation o f  a rule or  order 
of the Commission under this chapter.

(June 10, 1920, c. 285, § 30, us added l’ub.L. 95-617, Title II, § 213, Nov. 9, 1978, 
92 Slut. 3148.)

ilisluricul Note
Reference* In T ex t. 1 lie Fish and Wildlife The Com m ission, referred (o in (exl, means

Coordination Act, rcfcrtcd to  in subxec. (e). is the Federal Energy Regulatory Commission.
Act M ar. 10, 1934, c. 55. 48 Slat. 401. as Sec section 2602(3) o f this title,
am ended, which is classified gcuerully to sec­
tions 661 to 666c o f  this title For complete Legislative H isto ry , F or legislative history
classification o f  this Act to the Code, see and purpose o f  Pub.L. 95-617. sc? 1978 U.S.
Short T itle  note set out under section 661 of Code Cong, and Adm. News, p. 7659.
this T itle  and Tables volume.

Cross References
Exemption from licensing requirem ents of th is xubchupter to 5,000 kilowatts hydroelectric 

pow er piojccl subject to environm ental lim itations of this section, sec section 2705 of 
th is title.

SUUCHAPTER II—R EGULATION O p  ELECTRIC UTILITY 
COM PANIES E N G A G E D  IN INTERSTATE COM M ERCE

§ 8 2 4 .  D eclaration  of policy; application o f subchapter

(a) F o d u ra l ro g u la tlo n  o t  t r a n s m is s io n  e n d  sa lo  o f  e lo c tr ic  o n e rg y

It is declared that the business of transmitting and selling electric energy 
for ultimate distribution to the public is affected with a public interest, and 
that Fedcrul regulation of matters relating to generation to the extent 
provided in this subehupter and subchapter III of this chapter and of that 
part o f  such business which consists o f  the transmission of electric energy in 
interstate commerce and the sale of such energy at wholesale in interstate 
commerce is necessary in the public interest, sucli Federul regulation, 
however, to extend only to those matters which are not subject to regulation 
by the Slates.

(b ) U se  o r  s a le  o l  o lo c lr le  o n u rp y  In I n te r s ta te  c o m m e rc e

(1) The provisions of  this subdiapter shall apply to the transmission of 
electric energy in interstate commerce and to the sale of electric energy at 
wholesale in interstate commerce,, but except us provided in paragraph (2) 
shall nol apply lo uny other sale o f  electric energy or deprive a State or 
Stale comiltission of its lawful uuihorily now exercised over (he exportation 
of hydroelectric energy which is transmitted across a State line. The 
Commission shall huve jurisdiction over all facilities for such transmission 
or sulc of electric energy, but shall not have jurisdiction, except as specifical­
ly provided in this subehupter und subchapter 111 of this chapter, over
I'ueiliiiec used fur tin? uciiumfioii n f  e lce liic  eiierov nr over facilitim: nxed in
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cojmnerce, or over facilities lor the transmission ol electric eueigy consumed 
wholly by the transmitter.

(2) The provisions of sections 82-8i, 824j, and b2-lh i>l this title shall apply 
to the entities described in such provisions, and such entities shall be subject 
lo the jurisdiction ol the Commission lor purposes of carrying out such 
provisions and for put poses of applying the enforcement aulhoiities ul this 
chapter with respect lo such provisions. Compliance with any older ol the 
Commission under liic provisions of section 8241 ot 82-lj ol this title, shall 
not make un electric utility or other entity subject to the jurisdiction ol the 
Commission for any purposes other than the pm poses specified in the 
preceding sentence.

(c) E le c tr ic  e n e rg y  In In te r s ta te  c u n n i ie ie u

For the purpose ol this subehapiei,- electric eueigy shall he held to he 
transmitted in interstate commerce il transmitted limn a Slate and con­
sumed ul any point outside thereof; but only nixolur as such transmission 
takes place within the United Stales,

(d ) "S u le  o l  e le c tr ic  e n e rg y  a t  w h o le s a le "  d e lln u d

The term “sale ol electric energy at wholesale" when used in thi- 
subchapter, means a sale ol elects ie energy to any pet sou lot res.de.

(e) "P u b lic  u tility "  d e ll l ic d

The term “public uiility" when used in this siihcliajiicr and :.uhcha|.tci 
lii of this chaplet means uny person who owns or operates facilities subject 
to the jurisdiction of the Commission under this subehapiei (other tli.ni 
facilities subject to such jurisdiction solely by reason of section l-.2 li, 82-lj, ot 
824k of this title).

(I) U n ited  S la te s ,  S la te ,  p o litica l su b d iv is io n  o l  S ta te , o r  a g e n c y  or 
In s tru m e n ta lity  th e r e o f  e x e m p t

No provision in this subehupter shall apply tv), m lie deemed to include, 
the Uniled Stales, a Slate or any jtoliticul subdivision o f  a M.ne, m any 
igency, authority, or instrumentality of any one ot mmo ol the ii.iegoing, ui 
any corporation which is wholly owned, directly or imliicetly, by .my one m 
more of the foregoing, or any officer, agent, or employee of .my of the 
foregoing acting as such in the course of his olfici.d duty, unless stub 
provision makes specific reference thereto.

(June 10. 1920, e. 285, § 201 , us a d d e d  Aug. 2o, IV 45. e (.87 , lulc 11, § 21 >, 44 
Slat. 847, an d  am e n d e d  N o v . 9, 1978, I’u b .L . 95 Ol7, lulc II . 5 2 o i(h ) ,  v j  M .,i 
3140.)

Hisluiitul N o te

1*71 A m e n d m e n t .  S u l , s e c .  (b) I’u b . l . .  y u l i x d M l n i i  v i l e l y  by  i c j m h i  u l  - .ecll .u i  
t 5 - 4 l 7 ,  § 204(b)(1), d e s i g n . i l c . l  e x i s t i n g  p r o -  8.'4j, in 8.MI. .4  I lit-, l i l l c j "  l . d l . i w i n g  • h . i . i . i

1 nuoru IX pur. (I) mi,.', ill |I.II (I) ax su llilx xiiluli.ipier"
i n i t i a l e d ,  i n s t i l e d  " e x i e p l  ux p r o v i d e d  ill T t u n x l t r  u l  I n i n l i i i i i x .  I In I n i t i a l  l * . o . .  i

p x o j n p h  ( 2 )"  b i l l o w i n g  " in  m l t i s l a l c  c u m -  C in i ii i i ix x ii i i i  w.ix i t i i i i l n a l i i l  . o i d  i n  I ' n n .n . i . . .  

x r « ,  b u l "  a n d  a d d e d  p .o  ( 2 )  xx 111 ■ i c g . o . l  i n  l l „  u l a b l i s l n n . n l .  l e n t *  . n .J
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ing determination! on construction work in 
progress under lliis subcliapicr were transfer- 
red lo die Federal Eueigy Regulatory Com­
mission by sections 7172(a)(1)(D ) and 7293 of 
l i l l e  42, The Public l le j l l l i  uud Welfare.

All executive and administrative functions 
of the Federal Power Commission were, with 
certain icscrvaliuus, liansferied to die Chau- 
man of such Commission, with authority 
vested in him 10 uiilliunrc llic ir performance 
by any ulliccr, employee, or administrative 
unit under h is jurisdiction, by Rcorg. Plan 
No. 9 of 1950. I, 2, elT. May 24, 1950, 15 
F'.R. 3175, 64 Slat. 1265, set out us a note 
under section 792 of this title.

Prior Actions; Effccl On Oilier Authori­
ties. Section 214 of Pub.I,. 95 -617  piovided 
dial:

" (a ) Prior Actions.—No provision uf (Ins 
tide or of any amendment made by this tide 
(which enacted sections 823a, 82-ti to 824k, 
8 2 4 a - l lo 824a-3 and B25q-I o f this title, 
amended this section und sections 796, 824a,

B24d, und 825d of this title and enacted 
provisions set out us notes under sections 
824a, 824d and 825d o f this title) shall apply 
iu, or ullect, uny uction taken by the Commis­
sion before (he dale o f the enactment of this* 

Act (Nov. 9. 1978).

" (b ) Other Authorities.—No provision of 
this ride or o f any amendment made by this 
title (which enacted sections 823a, 824i lo 
824k, 824a-1 lo 824 -3  and 8 2 5q -l of this 
title, umended this section and sections 79b, 
824a, 824d, and 825d o f this tide uud cnuclcd 
provisions set out us notes under sections 
824a, 82-4x1 uud 825J o f this title] shull limit, 
impair or otherwise affect any authority of 
the Commission or uny other'agency or in­
strumentality of the United States under uny 
oilier provision uf law- except as specifically 
piovided in this tide.”

I eglsludve History. For legislative history 
und purpose of Pub.L. 95 -617 , sec 1978 U.S. 
Code Cong, and Adrn. News, p. 7659.

Crass References

Rulemaking proceedings for sale of nonfirin electric power outside Pacific Northwest region, 
rates effective upon review by Federal Eueigy Regulatory Commission, see section 8J9e 

of this title.
Statutory basis for procedures used in establishing rates, see section 839c o f this title.

I.lbrury References

Commerce <S='62.I.
Elcctricily 2, 3, 11.3.

I
Notes of

Antitrust policy und considerations 26 
Durden of proof 29 

Cerllorurl lo Supreme Court 32 
Coustlluduiiullly 1 

Construction uf section 
Generally 2 
With utlier laws 3 

Construction uf truiisnilssiun lines 27 

Couperullves, sale uf electric energy ul whole­
sale 22

Esccplluns to Commission's Jurisdiction 
Generally 14 
Generating futilities 15 
l.ucrsl' distribution facilities 16 

Excluxifcncss uf
Cuunulssiun’s Jurisdiction 13 
Stale regulation or control 9 

Federal reguludon of mutters not subject lo 
stute regulullon 111 

Gcnerutlug facilities, exceptions lu Cuminlx- 
lon's lurkdictlun 15

C.J.S. Corimerce §§ 85, 98.
C.J.S. Electricity §§  I to 10.

Decisions
Interstate commerce 

Cencrully 17
Purliculur transactions constituting In­

terstate commerce 20 
Trucing source uf energy 18 
Volume or proportion of itilcrslule ener­

gy 19 
l.uw governing 6
Local distribution fucllltles, exceptions lu 

Commission's Jurisdiction 16 
Municipality, sulc of electric energy al 

wholesale 23 
Policy 5 
Public interest 11 
Public utility 24 
Purpose 4
Quest huts fur Commission 31 
Repeals 7
S'ule uf electric energy at wholesale 

Gcncrully 21 
Cooperatives 22 
Mmtieipullly 23

Slate rcguludun or cuuirul- Corn'd 
Exclusiveness 9
l'cdcial regulation ul mutters nut subject 

lu stale regulation 10 
Sufficiency of evidence JU 
Taxation 28
Tracing source uf energy, hbcrslutc com­

merce 18
Volume ur prupurtimi ul inlerslute energy 

19
Weight und sullicienc) of evidence 30

I. Cuiixlilulhmulii)

U.S.C.A. Const A ll I. 9 8, cl .1, ili.l not 
prohibit Congress limn enacting sub-.ee 11>| of 
this section even though Congress may legis­
late with respect to smite stales and exempt 
ulhcis pursuant to vuhscc (h) of this seel mil, 
in dial mulling lup ines that U.S.C.A Const 
Art. I, § 8, cl 5, he c.sciciscd in a totally 
uttiluiin manna geographically. Appeal of 
New England Puwci Co., 1980. 474 A.2d 
807, 120 h j.ll. 81,6.

], Cuiistriictlun ul sex linn 

Exceptions to pimiuiy grant of jurisdiction 
to Commission of aiillixnily over inlet stale 
sales of cleclticily would be strictly coii- 
llrued. U.S. v public Utilities Commission 
ofCal., Cal.1953, 7) S.Ct 706, 345 U.S. 295, 
97 L.Ed. 11)20, tchcjiing denied 73 SC l. 935, 
(2 (Ileitis) 345 US. 961, 97 L.Ed. 1380.

This subehapiei must be given u reasonable 
construction und one which will carry out the 
put|iosc of Coiigiess lo insure adequate mi,I 
effective regul.ilion ol wholesale rules hu elec­
tric cncigy m mlcisl.itc coiiliiitftx'e. Sale 
Harbor Water Power Cm p. v. Fcderul Power 
Commission, C A I, pi-19, 179 p'.2d 179, cct- 
Itorari denied 70 S C | 980. 339 U S 457, 94 
L-Ed. 1)1,8

Wliete snlisec. Ill) of lilts section dlsjuuc- 
- lively cutiferied jiirisdicliou on Coiimiissioii 
over inlcistale li.iiisiiiission, or iiiicrsUlc 
wholesale sales of elect I seal energy, die ills- 

' juiiciiuii could mil be disregarded.bemuse die 
preamble (eleiie.l eoiijmiclivcly to business ol 
lixnsnulling und selling electric eueigy. 
Iliilfn id  Elect lie ligh t Co. v. Fcdciul P.ivvcr 
Commission, C C A  1942. 1)1 F.2d 45 i, eel- 
norl l i  denied 0) SC l 1028, 319 U S 741, 87 
LEd. 1698.

J. Cuntlrueliiiii uf section with other Ians 

Fxel that elect lie iilslily was a licensee 
coder tcciiuii 79lu el seq. of lliis tide and 
itsercfurc subject lo rcgolulion thereunder dnl 
cor preclude its rcgululiun under this sub- 
thspter st q public utility engaged in inter-
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ugu i livl  e x s x 's s iv e  p i i . r v ,  u m l  I I  Vtas a l so  .sub 

j .'xi l o  i c g u l u l i o n  t i n . h i  v x x l io n  7’/ | j  , i  M-q o l  

t h i s  l id ,- ,  w l i e l c  th e  X O IIIIIIIS S I.III l o . m d ,  o n  

s i . h s l . o i l i . i l  e v i d e n c e ,  l l i . i t  l l ie  s ta l e  i w i l e  m i  

a b le  In  n g i c c  vvi ih lu  t h e  i i . e a i i lu g  o l  v e s l i . m  
8 1 1  o l  llu*. t i d e  Pt- |t i iv>li  a u la  W a l e r  Jr P u w -  

e i  i n  v l e e l  r i a l  P o w e r  C u i m n i s . i m i .  A p p  I )  

C  19 ? 2 ,  72 S U  81.1,  .143 US 4 1 4 ,  9 6  1 .1 x 1  

Id-12

P l . n i v i o i i  o l  s iih s c c  ( a )  o f  l l i i s  s c c in u i  d ia l  

l e d c l . i l  l . 'g id a l i o n  o t  b u s in e s s  x il I la i is i l i i - .V I . I I I  

a n d  s a le  o l  e le ,  t i l e  e i ie lg y  II I  l l i l e r - . la le  Coin  

H it Ie  c  d i u i l h l  e x te n d  m i l )  10  l l i o  .x m a l le is  

vs l i t .  ) i  w e n  i i o l  v lll.J C e l I n  s la le  l e g u l . i l l .  i l  d id  

m i l  a p p ly  l o  p io v r . m n s  o f  s x v in in  8241 p i t  o l  

t i l l s  t i t l e  t i l l I l l d J l l l g  , I , > p i lS l | | l l | |  I I I  X C s l l l l t l t 'v  o l  

p l l t l l le  it  I i l l  11,  s v iit.J e i I l . i  t h is  s i i I a  l u p i n  l . \  

a l l )  o l l l e l  s l le l l  l l l l l l l v  Ss I I II I  *111 . n i l  I io l  l / . l l  I. Ul 

u f  d ie  C m m i l is v l . i i i ,  ,01.1 d id  m i l  i  t  I I I  1.1 .1

q i ll M ll o li  o l  s c . i l i l l l e v  olheiVviM- . . i l l . i n  I I n . 
s i i h .  I i a p le i ,  L c e . i n . e  , . |  l a . l  d i a l  i ll ,'  p i l l s  lot  

1 o i i l . l  he ,  ,111.1 l lu- 11 . .0 .l e i  w.i*. ie*.'n!ale, l  I-- 

N J . S A .  4 0 ..I - III J - i s e v  ( ’e n l i . d  l ' n . , e i  .v 

I Igll l  C i l  v I . ,1- i . d  I ' t i u c i  t ' o l . i i n l v v l m i  

1 9 4 3 .  h i  S C l  9 5 1 .  i | 4  I I S  6 1  i l  I I  .1 

1 2 5 8

4 .  P u i p u s c

Primary p u i p u - . e .  , , l  tin. n i l . . h . i p l e i  w e r e  

t o  c m b  a l i i lv lv e  p i . . . I i . e s  u f  p i d d l e  11I1I1IV 

c o i l i p . l iu e v  h )  l i l in g l l i g  I h e m  i iu . l e i  e l l e . l l s t  

e m i t i o | ,  a m i  l o  p i u n . i , -  e l l . . n . e  l e. I .- ia l  l e g o

hi 1......  Ill ill.* C.Sp.llldll.,* I l l . m . S S  o l  l l-IISIO.I

l i n g  a n d  s e l l in g  i l e e l n .  p o w e r  m  m l e l s l a l i  

C m i m n i e .  I m i l  S lu iC .  U l i l l l l r v  ( o  v l t d  

Cl.l l I'*' ,) . I (  o l l l l l l l - .- Io n .  I Jlvl I -d 19 /  I, 9.1 
S f l  1 8 / 0 ,  - II I  U S  1 4 7 .  Il, I 1 .1  2,1 ( . 1*. 
telle. II  ! lig . h i n t . I  9 1  h i  1 J i l l  I. 4 1 2  I ‘ 1 ‘i l l  

) 7  I L.I 2d  t o t

I t ie  p i l l n . i l )  p n ip  .. ,-  u l  i lu v  . u l - v h . ip le i  

W.IV l o  . ' l ie  .1 le '. le l.d  .1. . 1 I .  1 p .o . e ,  l o  le g * . I . l ie  

l l i e  va le  id  e le ,  I l l s  m e  1 ey a e lo .  n u le  h u e .  

J e is c y  l V l i l l . i l  Pei w e  1 .V I  ig h l  C o  ,  p c d e l . i l  

P o w e r  C m m u l x s i i m  I'M ), 6 3  S I I 9>.t ,  .Ipe 

U S ( i t .  8 7  1 L d  1 2 5 8 .

P 1 l 111. i l )  a i m  u f  th i s  c h a p l e t  is | o . I . M i m i  ul  

xiil lxuIJn' ls I 111111 e s . C e . o t -  l a l e v  ai .t l  i t i u g . - . ,  

a l l . l  d i a l  p u i p o v e  is l i e .I  -u iv c .1  I s . v p . e l . l i o n .
l e s . d n l i o i i  o l  la te  e l l . . 1 l l l l l l l a ll .  .1. e l i i l o ,
I , i v ,  10 . ot  A l e . e , i l l . h i . , .  M o m  v I , . :  i . o  P . . . .  

e l  I 0111,10 . 1, im i ,  19 .  V , )  |  2 d  in . ' . J ,  l - . l  

U .S . A | p  1 1 6 '  K t

I h r  p u i p o ' . e  u f  l lu-  s n h e l u |  l e i  i .  I i i n  n 
la le  a l i a s  m i l  o p e n  ( o  - o .o c  . m i l l  1 l e . i e i a l  

Peiw c i  C o i i i i u i v s i o n  v A i i r m i a  I . I 1 . .1 1  C o ,  

C . A . A r w  1 9 ) 2 .  194 P 2 d  u / 9

I  h is  v n h e d ia p le l is  in ie u d r e l  l i i  s o p p l r i n e i i l  

u n d  I i o l  I . I  s n p e is e d c  l l . e  i e g u l . i l .0  )  |> o > . ii o l



821, 81 U.S.App.D.C. 178, revciscd on oilier 
grounds 67 S Cl. 9b ). 330 U.S 802, 91 L.Ed. 
1261, rehearing denied 67 S.Cl. 1090, 330 
U.S. 856. 91 LE d . 1297.

The purpose of lliis  subehupter is lo cuffed 
abusci of write-ups, iiifluiion of accounts, und 
sim ilar practice] which have on occasion been 
found in the utility industry. Connecticut 
Light Sc Fewer Co. v. Federal Power Com­
mission. 1944, 141 F.2d 14, 78 USApp.D .C . 
356, reversed on other grounds 65 S.Cl. 749, 
324 U.S. 515, 89 L.Ed. 1150.

This subchapter is aimed piimurily ut fed­
eral regulation of interstate sale of clcctiic 
energy. Dunk v. Pennsylvania Public Utility 
Commission, 1969, 252 A.2d 589, 434 Pa. 41, 
certiorari denied 90 S.Ct. 99, 396 U S. 839, 24 
L .Ed .2d 89.

Real reason for passage of this subcliapicr 
wus to fill the gap o f unregulated wholesale 
sales of electric energy In interstate com­
merce. and its purpose wus lo regulate ureas 
not closed to stale control und lo supplement, 
not supersede, the regulatory (rowers of the 
state Dunk v. Pennsylvania Public Utility 
Commission, 1967, 232 A.2d 231, 210 Pu.Su- 
per. 183, ullirmed 252 A.2d 589, 434 Pa. 41, 
certiorari denied 90  S.Ct. 99, 396 U.S. 839, 24 
L.Ed.2d 89.

5. Policy
A statement of policy underlying 'Vis sub- 

chapter would nut nullify clcur uud specific 
grant of jurisdiction lo Commission to regu­
late interstate sales u f electricity even if par­
ticular grant were inconsistent with broadly 
expressed puipose. U.S. v. Public Utilities 
Commission of Cul., Cul.195), 73 S.Cl. 706, 
345 U.S. 295, 97 L.Ed. 1020, rcltcut ing de­
nied 73 S.Ct. 935, (2  m ens) 345 U.S. 961, 97 
L.Ed. 1380.

The policy declaration of subscc. (u) of lliis 
secliun llm l federal regulution is lo extend 
only to those matters which arc not subject lo 
regulation by the stale euuuol nullify a specif­
ic grant of jurisdiction, even if particular 
grant seems inconsistent with the broadly 
expressed pui|tose, but the declaration cannot 
be wholly ignored and it is entitled to respect 
us u guide in rcsulvmg any umbiguiiy in the 
specific provisions which purport to curry out 
its intent. Connecticut Light Sc Power Co. v. 
Federal Power Commission, 1945, 65 SCt, 
749, 324 U.S. 515, 89 L.Ed. 1150

Provision of subsec. (a) o f this section that 
federal regulation of business of liunsmissiun 
and sale o f electric energy in interstate com­
merce ihou lJ extend only to those mailers
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ly, and cannot nullify a clear and specific 
gram of jurisdiction, even if  particular gnat 
seems inconsistent. Duke Power Co. v. Fed­
eral Power Commission, 1968, 401 F .2J 930, 
130 U.S.App.D.C. 389.

6. Law governing
In determining the bearing of stale law oo 

(lie ability of a parly unilaterally to aha 
contractually specified electric rules, the guid­
ing principle is that state law is relevant uni/ 
to the extent Intended by the parlies; ncitha 
state law nor conflict of law principles sum­
moning state law operate of their own fotcc 
on contracts subject to the Commission’s reg­
ulatory Jurisdiction. City o f Oglesby v. Fed­
eral Energy Regulatory (Commission, 1979, 
610 F.2d 897, 197 U.S.App.D.C. 378.

7. Repeals
This subchapter superseded and repealed 

any regulation under Uoulder Canyon Project 
Act, section 617 el seq. uf Title 43, by Secre­
tary of The Interior or states of imersitu 
wholesales of electric energy subsequent!/ 
made of Hoover Dam power. Fcderul Power 
Commission v. Southern Cal. Edison Co, 
Cat. 1964, 84 S.Cl, 644, 376 U.S. 205. II 
L .Ed .2d 638.

The limitations on the new powers coo- 
fcrrcd by this subchoptcr relating to regula­
tion of electric utility company cugageJ is 
interstate commerce do not repeal by implica­
tion the powers over licensees contained k 
section 7 9 lu el seq. of this title relating ta 
regulation and development of water pona 
and resources. Federal Power Cotmmstios 
v. Idaho Power Co.. App.D.C.1952, 73 S Cl 
85, 344 U.S. i7 , 97 L.Ed. 15, rehearing do 
■tied 73 S.Ct. 326, 344 U.S. 910, 97 L.Ed 
702.

8. Sluie regulution or contrul—Generally

Although it wus not inconceivable that par­
ticular rale structure required by Afkinus 
Public Service Commission might be so ua- 
reusonuble as to disturb appreciably the inter­
state market for electric power, such possibili­
ty wus hypothetical, and Commission's men 
assertion of regulatory jurisdiction over rural 
electric cooperative, though il wus lied into 
interstate grid, was not shown to be violiutt 
of U.S.C.A. Const. Art. I, §  8. cl. 3, or lo 
have been preempted by this chapter or id- 
ministrulive actions lukeu thereunder. Art 
kansus Elcc. Co-op. Corp. v. Arkunsus Puttie 
Coin'll, Ark. 1983, 103 S.Cl. 1905, 461 UJ, 
375, 76 L.Ed.2d I.

Legislative history uf this subehupter dnt- 
onslruted that Cungrcy^displaced prior still

C O N S O V A T IO N  Ch. Il

a  Commission s Smilhcin Cut. Edison t 'u , 
Csl.1964. 84 8 a  <.44, 176 U.S 205, II 
LEd  2d 638, tchcanng denied 84 S.Cl. I lo t, 
377 U S 913. 12 I. I d 2d 18) (2 mums) 

Tins subehapiei cmpowcis the Commission 
la regulate "the -.ale ul electric energy at 
wholesale in mlctstale commerce"; on the 
other hand, retail sales aie icgulaicd by state 
avmimnuns. C tlio  u f llulavia, Naperville, 
Rock Falls, Winnctl.a, Geneva, Rochelle uud 
St. C linics, III v Icdeiul Energy Kcgululury 
Commission, 1982, 672 F.2d 64. 217 U.S 
App D C. 211 

Il could nut lie said that state regulation uf 
mimes, ullliuugh pervasive, was sufficient to 
iminuuite icgulaicd utilities from antitrust 
liability. New Voik Stale Elcc. Sc Gas Corp. 
«. Fcdcial Eueigy Uegulatuiy Commission, 
CA.2, 1980, 6 )8  I- 2d 388, icrtioruri denied 
102 S.Cl. 105, 454 IIS . 821. 70 L  Ed.2d 93.

Fcdcial regulation uf sales for resale under 
tkii subehapiei piccludcs concurrent stale 
Jcrirditduu. Arkansas Power Sc Light Co v. 
Federal Power Commission, C.A.Ark. 1966. 
M  F.?d 376.

By adopting this secliun giving Commis- 
(iu« jurisdiction lo icgulalc interstate electric 
rues. Congress cleatly expressed an intention
10 preempt ficlJ of icgiilulion uf rales chuigcd 
ka interstate transmission of electricity. Ap­
peal of New England Power Co., 1980, 424 
A id  807, 120 N II 866, reversed on other 
grounds 102 SCt 1096, 455 U.S. 3)1, 71 
LEd  7J 188

A ------  Exclusiveness

Where an cleeliie company is piopcily 
luod  to be a public utility undei this sub- 
(kxplcr, the fuel that a local ugcncy may also 
Live regulatory power dues not preclude ex- 
erase of Commission's functions, but such a 
Mention of slate cuuliol as a ground uf ex- 
owgxion must be pieccJcd by finding, giving 
4 *  weight lo policy declaration in doubtful 
eases, that the company is a public utility by 
Itasoa uf owuctship of facilities not used in 
local dulnbuliun. Connecticut Light A Fow­
ls Co. s. Fcdcial I'owei Commission, 1945, 
t )  SCt 749, 324 U S 515, 89 L.Ed. 1130 

Fact that for mole than -10 years (lie tcgu- 
kLcci of power Company's sales of elecllic 
t u i p  hid been by llie Stale of ludianu did 

: eue oust the Commission uf jurisdiction. In 
dUsi A Michigan I ke Co v. f  ederal Power 
OLMnmion, C.A 7, 1966, 365 F .2J 180. 
Cucorxit denied 87 S Cl 569, 385 U.S. 972,
11 LEd 2d 415, iclu-.il mg denied 87 SC t. 
ft ]? . 317 U.S 92i„ 18 L.Ed.2d 985. See,

,-ivh,- Co uf Indiana. Inc

Ch. 12 M .U UI .ATKIN O F  I’OWI.K 16 §824
t l u t u  IU

375 I 2d |I«S. e e i l lo ia i i  denied 87 S L I 2 0 )4 ,  

IS7 I !  -s 911, 18 I..E d  2d 992

l u l l . . l i e I n i n  u s e r  I n d i a n a  p o v t c l  c o m p a n y  % 

sal- > l-i  m o o n  Ipal  a u . l  i o o p c i a l i s c  e o i p o i a  

l i o n s  ss . . .  n o t  I c s c i s c d  l o  I n d i a n a  in  the 
CM I n s l . Ill Ol (. OIIIIIUSSIllll. P u b l i c  h c it l ic  <11
ol Indiana, Inc. v. fc d c ia l Puwei C om m is­
sion, C.A In d .1967, 375 F.2J Itxl, e e illo ia ii 
deme-J 87 S C l, 2054, 387 U S  931. |8  
L .Ed  2d 992.

1 0 .  fed era l rvglilullun uf oiJllers not
subject lu  slulc regolalliiil

PioVtsloii o f  subset- ta )  ol this sccii.ai that 
tedeial regulation should esleud only to t in - -  
lo a llc is  which were noi sulijvet to regulation 
by slates Old nor picscisc exclusive stale leg 
illatioo ul wholesale hy.lii-e lecliic  s..Ui a. nos  
stale liiudc'ls but eslahli-.li.il le .I . ia l Jonwln- 
llon O re l wholesale s d . .  In liilc istalc ..n il*  
ilic icc by licensc-es. I ' b  s Public Utilities  
CoinmissiiMi o f Cal., C a l 1951, 7 )  S IT  7tl(., 
345 U.S 295, 97 L E d  1020. ichcaiu.g de­
nied 73 SCT 9 )5 , (2 n ici.isl 145 U  S 961, v? 
L E d  1)80

The policy adm uiiuii-i. o f snh.e-e ta j id tins 
secliun ili.it tedeial tc .u l.d lu n  is lo extend 
only to those m a lle i> rsl.i. Ii ale not subject to 
Icgulatlun l.y die -.late Is In la.' l i . -d .d  in 
determ ining wlicihci pailie'nlar facdili.-s make 
the owiiei a public u iiiiiy  la iln -i lli.ni in 
cAeliipling lio n ! s|)ccilis legul.ii.iiy  piosLions  
a company lo iiin l to In  j  public utility. Cun- 
llec lu ill 1 ig lil A Potse'i I n v Eederal I ’owei 
Coiuiiiissnm, 1945, h i  S e t  749. )2 t  U S  
515, 89 I Ed 1130.

Sobsec l . i> ot tins sceTmu docs n.n ile ( . i is c  

ll ie  Com imssloO  u f j i i i i s . l i ,  lion u se i wholesale 

sa le s ol e lec tr ica l cnc igy  lor ltu iism r ..io n  m 

inter state e im m ie iee , no tw ith stand ing  die in ­

terstate- lia iisacT loos a ie  C .llticd on h i L c i l l -  

lie s which a le  a lso  used tor m il .m a le  . .n o  

litere'c l l . t i l lc i id  Electric' I igh l Co s I e , I n ­

a l Pow er kT iin iiiissiim . C C A  1942 . 1 3 1 E  2d 

9 3 ) ,  e e t l lo ia il ilen icd 6 )  S.Ct I02&, t |9  ( I  S 

741. 87 1. I d 1698.

ll ie  wolds "such fc d c ia l rcg ill.n l.m ", in 
subscc. ta) o f this section, lelcr back in mat 
lei's lel.iliog lo  gencrali.m o f eleclli-.tt) an.I to 
that pa il u f siicli busm en consisting of Kalis- 
lllissnin ol elecm c cneig.y m inlcist.de- e.nii- 
liicice and. lienee, did m.l p ie .ln .le  m .l.J Ia - 
llon liy l niiiiiiissitiil o f a system ol a . n m . -  
In i ail e le ,tile  ‘Company on g ioiin .l I I I . . I stales 
could regulate- the accounting piaeiiCc-s ol an 
elecllic company N o iiliw cs le iu  I k . l i u  Co  
v. fc ilc ia l Power L'oiuiuiisioii, C C A .IV 4 2 .  
125 I  2.1 (id2.

tJndel Itns c li.iu lc i. ll - .a s ibe m l . i.t;. -a ol
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disced by licensee of water |iower project on 
navigable waters und moved in intcislulc 
commerce by stale commissions using the 
fcdcrul agency set up by this chapter only 
where the slutc-cuinmissiuiis did nut ur could 
not perform the functions expected of them. 
S jfe llu ibor Water Power Corporation v. 
Federal Power Commission, C.C.A.I'a.1941, 
124 1- 2d 81X7, appeal dismissed 61 S.Ct. 1084. 
313 U S. 546, 85 I. Ed 1512, certiorari denied 
62 S O . 9 4 ) . 316 U.S. 663, 86 L.Ed. 1740.

11. Public Interest

l lie  use of the wonts "public interest" in 
subscc. (a ) uf this secliun is nut a directive lo 
llie Commission lo seek lo eradicate discrimi­
nation; but rather it is a charge lo promote 
the ordeily production ur plentiful supplies uf 
electric energy and natural gus at just and 
reasonable rules. National Ass'll fur Ad- 
vunccment of Colored Pcuplc v. Federal Pow­
er Cuinniissiuii, Disl-Col. 1976, 96 S.C l. 1806, 
425 U S 662, 48 L.Ed.2d 284.

Cuunnission has active and indc|>ciidcnl 
duly lo guard public interests, und this may 
requite consideration uf alternative courses 
oilier lliuii those suggested by applicant but 
docs not requite that Commission always un­
dertake exhaustive iuquiiics probing fur every 
possible alternative if no viable alternatives 
have been suggested by parlies or suggest 
themselves lo agency. Citizens for Allegan 
County, Inc. v. Federal Power Commission, 
1969, 414 F.2d 1125, 134 U.S.App.D.C. 229.

12. Jurisdiction uf CummUsluit generally

Ccrtuin'ty us lo jurisdiclionul facts is not
requited to support the jurisdiction uf the 
Commission. Federal Power Commission v. 
Florida Power £  Light Co.. Fla. 1972, 92
S.Cl. 637, 404 U.S. 453, 30 L.Ed.2d 600,
rehearing denied 92 SCT. 929, 405 U.S. 948,
30 L .Ed .2d 819.

Scope uf Commission ju iisd iclion over in­
terstate sales o f gas and electricity ul whole­
sale is nut lu be determined by casc-by-case 
analysis of impact uf state regulation un na­
tional iu lciesl, but C imgitss meant to cliaw 
blight line cusily ascertained between stale 
and federal jurisdiction. Federal Power 
Commission v. Southern Cal Edison C o ,
(.'ul 1964, 84 S.Ct. 644, 376 U.S 205, II
I..EJ 2d 6 )8 , rehearing denied 84 S.CT. 1161, 
377 U.S. 913, 12 L.Ed.2d 18)

Juiistlicliun o f Commission in icgiiluic ac­
counting practices uf electric company de­
pends un whether company owned facilities 
that were used in transmission o f inicistuic 
maer and which wcic not facilities used in

cr Co. v. Fcdcrul Power Commission, 1945, 
65 S.Cl. 749. 324 U.S. 515, 89 L.Ed. I l ja

The Commission, in exercise of its bins) 
regulatory powers, inuy determine whether s 
particular electric power company is coveted 
by this subehupter. Federal Power Commis­
sion v. Arizona Edison Co., C.A.Ariz.1952, 
194 F.2d 679.

The Commission had jurisdiction under 
this section conferring authority upon Com­
mission to regulate rates and services uf til 
public utilities which own and operate fucili- 
tics engaged in transmission of and sale of 
electric energy at wholesale in inicistuic com­
merce to issue order prescribing that the 
Commission's schedules q f rates should be 
placed into effect for utility's services Penn­
sylvania Water £  Power Co. v. Federal Puw­
er Commission. 1951. 193 F.2d 230, 89 U.S. 
App.D.C. 2 )5 , affirmed 72 S.Cl. 84 ), 34) 
U.S 414, 96 L.Ed. IW2.

This subehupter intends to confer fcdcnl 
jurisdiction over electric distribution systems 
which normally wuuld operate us inlcrsliU 
businesses. Connecticut Light £  Power Ca 
v. Federal Power Commission, 1944, 141 
F.2d 14, 78 U.S.App.D.C. 356, reversed oc 
other grounds 65 S.Cl. 749, 324 U.S. 515,19 

L.Ed. 1150.

Under this subclmplci, the Conunissioa 
hud jurisdiction over electric company en­
gaged in interstate wholesale sales of clcclri- 
cal energy, notwithstanding the company hsd 
no facilities fur transmission in inienuu 
commerce, since the company's corporate or­
ganization, contracts, uccounls, tncmoru- 
duin, papers, and other records so fur as they 
were utilized in connection with such u la  
constituted “facilities." Hartford Electric 
Light Co. v. Fcdcial Power Commission,
C.C.A .I942, 131 F.2d 9 5 ) , ceiliururi denied 
63 S.Ct. 1028, 319 U.S. 741, 87 L.Ed. 1691

Federal Energy Regulatory Commission^ . 
jurisdiction is plcnury and extends to s i 
wholesale sales in interstate commerce. 
Nuitliern Slates Puwer Co. v. Mmncsou 
Public Utilities Cotn'n, Minn. 1984, 344 
N.W.2d 374, ccrtiururi denied 104 S.Cl. 354*
82 L.Ed 2d 850

13. Exclusiveness uf Cuimnissiuu's Jurisdic­
tion

The Cuiniiiission's jurisdiction over whole­
sale electric rules is nut limited lu those ules 
which are placed .jscyond stale regulation by 
U.S.C.A.Const. Art. I. §  8, cl. 3. Fcdenl 
Power Commission v. Southern Cal. Edison . 
Co., Cal. 1964, 84 S.Cl. 644, 376 U.S. 203, II 
L.Ed.2d 638, rehearing denied 84 S.CT. 1161,

Where ihlci.'imncvliou agreement between 
two powci toiup.mits piovided Ini stuns 
mission for re-.uk of electric energy in ruler. 
Stale cmiinicKc, ('iiiilllilssiin i had exclusive 

jurisdiction iimlei this sulieliapter, to exclu­
sion uf Utah Public Service Commission. a> 
lu •giccnicul U-lsveen p o w e r  companies lo 
intcicuimecl then tiunsimssion systems 
Stile uf llla li v I I K l ' . C A  IO. 1982. t .9 | 
F 2d 444.

Where elecllic company was admittedly u 
public utility svulim this subclijp lrr, l.'ommis 
lion luJ exclusive icgul.uury ju iisd iclion over 
ill of company's sales in interstate eommeicc 
Arkansas Powei £  1 ig lil Co. v. Fcdcial Pow­
er Commission, C.A.Ark 1966, 368 I- 2d 376

Commission had exclusive jurisdiction occi 
"ivailublhly agreement" under wlueh plain­
tiffs subsidi.O) power companies agreed to 
pry upetalmp evpcnscs of a  c u i | h , i . i | i o i i  

formed lo build nuclear power gcneialiug 
pbtnl and winch was amended lu lit  the 
allocations til powci tioin project to vub-.idi- 
ory companies, m that agteetiic-ul ami amend- 
■sent thereto were agreements fui the pur­
chase of wholesale power itt interstate com- 
octree ur integrally' i eluted to such purchases 
Msddlc South liueigy. Inc. v. Arkansas Pub- 
be Service Coin'll, DC .A rk 1981, 5 9 3
F-Supp. 36).

This secliun vesting Federal Power l.'oin- 
mission wiili exclusive uutliority tu icgulale 
rues governing; inter slate sales uf clccliicily 
fur resale did not preempt Rhode- Island Cub­
ic  Utilities Commission Irons reducing ex- 
prise claimed by elecltie utility in tale piu- 
(ceding fur purchasing power from a paic-nl 
ccuijuny and, lienee, from proceeding, uui 
lu n  sii analysis of pai’cm's cost of service 
dors, in siu lysh wHliiri llie exclusive juirvdic- 
ixm of the Fcdcial Potter Commission, bui 
lUlxr from an analysis of electin' u llh ly 's 
oo4 of service and comparison wills u licina­
me costs of purchased power. County Eight 
tod Power Co - Elcc Div. v. Peuusylvanij 
fUbc Utility Coui'n, 198). 465 A.2d 7 )5 , 77 
faCmwlllr. 268

iupciiur Coml tines not have utilliuiily lo 
drtritnmc rales to he paid by buiougli lo 
tcAay company lor Ms electric |iowei, such 
auLoruy icvtmg. evchivively in Commission 
tt-Uklplua Ele- Co v lloiough of I airs- 
AJLfc |9 8 i. 424 A 2d 514. 283 Pa Super 1/8

1W Uuaid ol Public Utility Coiuimstimieis 
Via cot willniui imiwliclioii to giant ek t in c  
t-dlsy light lu condemn certain lands lot a 

\Kjy io lie used lo construct uvcilic.nl 
fclwnjiioiuii Lnihtks on yiuuiid that p/»-j.»i
| » » c h < d  Vile ot elk tills. v T K H ! V  illTfM lHW P I  WW lgiWBM BWM gaKaiBM !

I r d c i . i l  | \ i w c i  C h m im s M O ii  I V h l m i i *  

I 'u l . ln  l ib M i a *  l . l i v  A  G a s  C o .  I'Min. - I l  

A  - i l  I 5. | U *  N  J S t ip c i  I . 

t  *« ■llflllk .alOfl lilt] I io l  I MIC t'.M l i r . n c  Jviilv
die I n Ml OVCI coliv11 in I l»il I u f lit lv i. l . l iv  C .i i i .  

tlllTSlOII line I l/l plllpO.C III JkIVHCI p.f. • 1111 j* *1

i n t c i c l i . i i i ^ c  Dnnk \ l * c i i n s ) l t  ji.i.i I 'u H i .  

i l l  t in  > * o i i i i i n s s i o i i .  l 4/ o 7 ,  A  2 d  -M l ,  J 1* * 
l J*i S t i | ’i ai  I b i ,  a l l i i i i n d  2 5 2  A  2 d  " c ' / t 4 >I 
l \ i  4 1 ,  e e l  m o . i l  I d e n i e d  Vu S  C.‘|  ‘/ f  I • 
53*7. M  I l it i d  H‘)

I c i lc iu l l.n c i^ y  Kcen l-ilm  y Co.M«inlsv)oir> 

ju i i s i ln i iu i i  it  |>Icit.4i y -inil c m > i . iK  io  alt 

Wholesale S.lll'b III IIIICITl.lIC tttHltlllCUi' 

N n ilh c in  S ta le s I'ow er Co s M il. in  mt.i 

I 'n ! .Ik  C h im e s C o in 'll. M um  |h h 4 , I I I  

N W 2d 171. i Cl Iio l .il i d v lilr il |h 4 S O  0 4 0 .  

5 2  I. i  t) i d  HMI

14. I W’lp lilt l lS  tu * «flillllU'«l’/»r* J i l l l v l l l  

I i< hi t i i i n i a l l i

U i i . l .  i m i n e *  ( l o  4 l l i i s  w . h f l t  |Ott»nlit .oi .
Ill % lk - | t li . i l I l.i I •1144141. jIOII -K il l ltd’l l

ju iisd ic l io n  m e t  a ll l-.x ilihC i lot u r .c i  .i i l l  
tl  a llslh l.T i *ll o | j.il* *1 cite ( in  im .'I/J tit.i 

sh a ll iio l have  |i ih .* l i .  11* .11, e \*cp t a» s|<wHi 

Cull) | i |o ’.li lt 'd  o \c l l . i . i l i ln  U nd m lo ... . 

d i s h  ih tiho ii, (lie "h n i * * slaitve k.h» v.hi I*  ie ...l

i ll  h u l l l i i f l l )  l \ t i l l  l l u  | » o l k )  p | o « h .  'II o l ».iu

s e e  ( a )  Ol t h i s  sc* h u h  a n d ,  wl».i» >•  l e a  1 
s t a t e s  c t l c o i i t s l u l i e e s  u n d er  w h n h  t h e  L o i n  

m i s s i o n  'jh.il l n o t  h a v e  j u i i s d k l i o n  v ' . a m t v  i

K i l l  I it l i l  A: I ' i m c r  C o  v I c d i l ^ l  P o n c i  

C o i i i i i i i x s M i i ,  I *>45, h i  S C t  74*/. .124 I  S  

5 1 5 .  8*2 I. I d  1 1 5 0

SuhsCL |t<) ol (h is  H il lu l i  ^ la i i l  . lo  l  *<in 
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ly cilice nuthlOK in legislative history oi lan ­
guage of this chapter evinced » congressional 
in tent to alter the lim its o f sta le |iowcr oilier- 
wise imposed by such clause. New England 
I’ow cr Co. v. New H am pshire, N .11.1982, 102 
S.Cl. 1096, 455 U.S. 3)1 , 71 L Ed 2d 188.

In determ ining w hether State I'owcr C om ­
mission or Federal Power Commission had 
juiisdiclion over rales o f electricity in inter- 
sla te  commerce, na tu re  of generating facili­
ties, w hether licensed under th is chapter or 
otherwise, was w ithout function or siguili 
ounce. U.S. v. Public Utilities Commission ul 
C al., Cal. 1953. 73 S .C l. 706. 345 U.S. 295. 97 
L .Ed. 1020, rehearing denied 73 S.Ct. 935. (2 
m eins) 343 U.S. 961, 97 L.Ed. 1380.

G eneration of electricity, its local d istribu­
tion, o r  its transm ission in inlrastatc com ­
m erce are nu t w ithin purview o f  (Iris tnbehap- 
le r o r  the jurisdiction o f Commission. Jersey 
C entral Power k  Light C o..v„Federal Power 
Commission, 1943, 63 S.Ct. 933, 319 U.S. 61. 
87 L.Ed. 1258.

Public Utility Regulatory. Policies Act of 
1978, section 2601 et seq. o f th l | tjlle, docs 
not preempt staff from  requiring electric utili­
ties to  ofTer lo  buy epprgy from  those alter­
nate energy produccra, that qualify under 
both  federal and  H ale law, a t a  rale in excess 
o f  m axim um  rate under such Act; however, 
sla te  is preem pted by provisions o f  this ch ap ­
ter from requiring electric utilities tu o iler lu 
purchase |>owcf ftuitt purely slate-quulifying 
ulicrnuic energy facilities. Consolidated E di­
son Co. o f  New York, Inc. v. Public Service 
C om ’n of State, N .Y .I984, 472 N.E.2d 981, 
63 N.Y.2d 424, 483 N. Y.S.2d 153, 

G enerating electrical energy within the 
state is a  purely local und inlrastatc activity, 
subject to  sta le  control uud tuxuliou, but in 
irunsinilling such electrical energy across 

¥  s ta te  line in to  another stale, producer thcrcuf 
is engaged in interstate- commerce. G ross 
Incopie 'jjui Division, Indiana Dept, u f  Stale 
Revenue v. Chicago Dist. Elcc. Generating 
Corp., 1956, |3 9  N -E.2d 161,'236 Ind. 117.

16. ------- Local dlslrlbutluu facilities

No bar to  assertion o f jurisdiction by A r­
kansas Public Service Commission lo regulate 
rules uf rural power cooperative was found 
either yi lliis chupicr itself o r in adm inistra­
tive decision by llie Fcdcrul Power C om m is­
sion. Arkansus Elcc. Co-up. Curji. v. A rkan­
sas Public Coin’ll, A rk. 1983, 103 S.Cl. 1905, 
461 U.S. 375, 76 L.Ed.2d 1.

The exem ption u f  facilities used in local 
distribution of electric energy fiuui jm isdic-

cncrgy, but lest is whether futilities arc local 
d istribution facilities und they u u y  carry no 
energy except extra-slate energy uud still be 
exempt under subsec. (b) o f this section. 
C onnecticut Light k  Power Co. v. Federal 
Pow er Commission, 1945, 65 S .Cl. 749, 324 
U.S. 515, 89 L.Ed. 1150.

Evidence would not sustain u tility 's conten­
tion that sales were m ade from local distnbu- 
lion  facilities and were therefore exempt un­
der subscc. (b) o f this section. Cincinnati 
G as k  Elcc. Co. v. Federal Pow er Commis­
sion, C .A .O hio 1967, 376 F.2d 506, ccrliuruti 
denied 88 S .Ct. 77, 389 U.S. 842, 19 L.£d.2d 
106.

Where electric public utiljly sold electric 
energy, some o f which came from  out o f  the 
slate , to 23 wholesalers in one stale, company 
w as not exempt from jurisdiction o f Commis­
sion on basis o f provision of subsec. (b) o f this 
section that Commission shall nut have juris­
diction over facilities used in local distribu­
tion. A ikansas Pow er k  Light Co. v. Feder­
al Power Commission, C .A .A rk. 1966, 368 
F .2d 376.

Commission was not without jurisdiction to 
require a power com puny to  File its  rite 
schedules covering wholesulc sales lo munici­
pal electric systems und rural electric cooper­
ative systems on ground that facilities used la 
deliver .electricity to com pany's wholesale cus­
tom ers were "facilities used in local distribu­
tion" und tliut therefore such sales were ci- 
cnipi from Commission's jurisdiction since 
exem ption for locul disliibuiiou facilities ap­
plies to a com pany's stutus as u public utility 
and not as lo Commission's jurisdiction over 
sales in interstate com m erce for resale. Indi­
ana k  M ichigan Elec. Co. v. Fcdcrul Power 
Com m ission, C.A.7, 1966, 365 F.2d 180, cer­
tiorari denied 87 S.Cl. 509, 385 U.S. 972. 17
l..Ed.2d 435, rehearing denied 87 S.Ct. 2027, 
387 U.S. 926, 18 L.L:d.2d 985.

This subehupter was intended lu regulate 
only thusc m atters pertaining lo  the interstate 
exchange o f  wholesulc electric jiower, aisJ 
was not intended to  confer aulhurity  on Com­
mission to  rcgulule local rules or local servic­
es o f public utility companies. Northern 
Pennsylvania Power Co. v. Pennsylvania Pub­
lic Utility Commission, 1933, 200 A. 866, 1)2 
Pa.Super. 178, reversed on o ther grounds 5 
A .2d 1)3, 333 l*a. 265.

Federal Power Com m ission's approval of 
electric energy sale docs no t exclude Public 
Service Commission front using the plant 
used in connection therewith in the rule but 
fur rale-making purposes, since interstate ulc

useful lo ilv ia le  payers are entirely different 
functions .uni do m il in u lh c l in llie ii pm  
poses L S. A  vies &  Co. v. Indian,q-olis 
Power k  L ight t o .  I '776, 351 N  1; 2d 81-1, 
169 Iiid .A p j* 652

17. Interstate n iiiline.'e  — Generally  

Under this subehapiei. Congress intended
lu impose regulation upon those public u lili- 
lies winch upci.nc fucih lic i for transmission 
of electricity in interstate commerce, "trans­
mission h i inter su lc c om m erce" being defined 
as clccliicily lia iis iin llcd  fio m  a stale anil 
consumed at any point outside its bordcis 
Jersey C c n lu l Power Or Light Co. v. Federal 
Power Commission. 194). 6 )  S C t 9 5 ), 319 
U.S. 61. 87 L .E d . 1258

18.  Tracing source o f energy

Engineering and scientific evidence ac­
quired by Commission from its own cxjieits 
alloideJ substantia! evidence upon which lo  
base findings tracing out-of-stale electric ener­
gy to intr;|slu(c- wholesale customer. Fcdcial 
Power Commission v. Southern Cut. Edison 
Co.. Cal. 1964. 84 S C l. 644, 376 U.S. 205. I I  
L.Ed.2d 6 )8 , rehearing denied 84 S C t. 1101, 
377 U.S. 913. 12 l .  E d  2d 18).

Wlicic C ah liin iM  power company sold 
electricity to N avy and county in Ncvudu, 
part of which c lcc liic ily  was resold, Com m is­
sion had authority to regulate rates o f sales 
by fiowcr company, anJ fact i l u l  pm lion  ul 
clccliicily which was resold was transmitted  
from California lo N cvuJ j  commingled w ith  
the powci which was ilncclly  consumed by 
the Navy and county did  not deprive C o m ­
mission uf jm isdiciinn . U.S. v. Public U t i l i ­
ties Commission o f C a l ,  Cal. 1953, 73 S.Ct 
706. 345 U.S. 295. 97 l  .Ed. 1020, rehearing 
denied 73 S.C t 9 )5 , (2  m an s) 345 U S . 961.
97 L.Ed 1)80

Where m ulti-slate eueigy was pooled, each 
u lc  of clccliicily by utility  wus in cllcet a 

' pool sale und hence u ilc is ljlc  in nature, uud 
• proof of source o f electrical current supplied 

from pool was not necessary lo  Commission's 
authority lu  require filing o f rale  schedules 
Cuiciniiuli Gas & Flee. C o v. Federal Pow er 
Commission, C .A .O h io  1967, 376 F.2d 506, 
certiorari denied 88 S .C l 77, 389 U.S. 842, 19 
L E d  2d 106.

Commission may apply "power pool" lest 
in determining whether sales u f  clccliicily  
were ill inlet stale e lim in a te , w ithout cinpl.ly ­
ing poiiil-tu-poiiil nucing studies. Public 
Sasicc Co. o f Indiana, Inc  v. Federal Power 
Commission, C  A I ml 1907, 375 F  2il lo t .
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ownership o f facilities used in transmission uf 
electric energy in interstate commerce. Jer­
sey Central Power <& Light Co. v. Federal 
Power Commission, 1943. 63 S.Cl. 953, 319 

U.S. 61. 87 L.Ed. 1258.

Culorado nonprofit cooperative association, 
which wus financed with loans from rural 
electrification administration, and which en­
gaged in gcneraiion, transmission, und inter­
state sale of electric energy at wholesale lu  its 
mcniber-owiicrs who were electric coopera­
tives except for one state governmental agen­
cy, w js  not u "public utility'* within jurisd ic­
tion of Commission under this subehupter. 
Salt Itivcr Project Agr. Imp. and Power Dial, 
v. Federal Power Commission, 1968, 391 
F.2d 470, 129 U.S.App.D.C. 117, certiorari 
denied 89 S.Ct. I(H. 393 U.S. 857 21 L  Ed 2d 

126.
A (lower company which sold to Wisconsin 

municipalities a supply of elecllic eueigy, 
some of which oiiginutcd out of state, for 
icsulc by municipalities lu their residents, wus 
a "public utility" within jurisdiction uf Coin- 
mission, since comjiJiiy was engaged in sale 
o f electric energy at wholesale in interstate 
commerce within mcuning o f this subcliapicr. 
State of Wis. v. Federal Power Commission,
C.A.D.C. 1952, 201 F.2d 183, 91 U.S App.
D.C. 307, certiorari denied 73 S.Ct. 795, (2 
meins), 345 U.S. 9 )4 , 97 L .Ed. 1)62.

A power company which operated lu inter­
connected plums in Michigan und Wisconsin 
to pioducc, transmit, coordinate und distrib­
ute electricity, with one plant supplementing 
the other when necessary, was a “public utili­
ty” within jurisdiction of Commission since 
company was engaged in "sale o f electric 
energy at wholesale" in "interstate com- 
mcicc" within meaning of this subcliapicr. 
Wisconsin-Michigun Power Co. v. Fcdcial 
Power Commission, C.A.7, 1952, 197 F.2d 
472, cciliorari denied 7 ) S.Cl. 794, (2 incms) 
345 U.S 9 )4 , 97 L.Ed. 1)62.

. • Aruuna electric power cuiiip.my, which 
lud all its facilities located within Ariiona 
and all ils  cusloincis ill Ariruuu, and which 
made no sales o f c lccliicily for icsulc, bui 
which received clcciricily from llie United 
Stales bureau uf Kcclumulion from genera- 
lots ill California and Nevada, wus “a public 
u liliiy '' within meaning of this subchupier 
und. hence subjeel lo rcgululiuus o f ihc Com­
mission. Fcdcrul Power Commission v. A i i- 
yona Edison Co., C.A.Aria. 1952, 194 F.2d 

679.
Where Connecticut electric company sold 

electricity lu buyer and such sales were imlis-
i c s u l l l l l l l
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chusciis for re;ale to r-.-nsumers, the elecllic 
compuuy was a “oi.blic utility" within juris­
diction of Commis ion, since it was engaged 
in the "sale o f electric energy at wholesale" u 
"interstate commerce" within mcuning of this 
subcliapicr. Hartford Electric Light Co. a. 
Federal Power Commission, C.C.A .I942, 1)1 
F.2d 953, certiorari denied 6 )  S.Cl. 1028, 319 

U.S. 741, 87 L.Ed. 1698.

25. Government Instrumentality 
Rural Electrification Administration fi­

nanced cooperative is not a "government la- 
sirumcntalily" for purposes o f subscc. (Q o l  
this section exempting government instru­
mentalities from regulation. City of Puiis,
Ky. v. Federal Power Comjisission, 1968, 399 
F.2d 983. 130 U.S.App.D.C. 250.

26. Antitrust pulley and considerations 

Fuel that allegations of anticompetitive
conduct sim ilar lo those raised by cities ob­
jecting to Commission approval of bond issue 
by public utility could be made in otber 
proceedings related to interconnections, la 
dispositions and mergers, lo rates and rtla- 
making practices und to adequacy of service 
was not determinative of the scope of Cou- 
mission inquiry under section 824c uf lha 
title empowering Commission to aulhoii* ' 
issue only if  such issue ii for some li»M  
object, within corporate pu poses of the ippf 
cant und compatible with the public inic/cti 
Gulf Stales Utilities Co v. Fcdcrul Pome 
Commission, D ist.Col.Ir 73, 93 S.Cl. 1174 
411 U.S. 747, 26 L .Ed .)4  635, rehearing de­
nied 9 )  S.C l. 27(»? 4 P U S .  944, 37 L.Ed22 

405.

Fad  that Commission has uulhoiily H  
compel involuntary interconnections uf poatr 
did not insulate electric power company fra* 
antitrust regulation fur refusing lo wliolnik, B,:> 
or "wheel” power to municipal disttibutU, J  j  
systems. Otter Tail Power Co. v. U i.' 
Minn. 1973, 9 )  S.Ct. 1022, 410 U.S 366. 35 
L.Ed.2d 359, rehearing denied 93 S.Cl. HR.
411 U.S. 910, 36 L .Ed.2d 201. on rciiwuDtf 

F.Supp. 451.

Where ii has been determined in pi« 
litigation under antitrust luws that cuuu 
phases of contractual arrangements below* 
elcciric utility und oiliers commuting u  »  
icrstute interconnected clcctricul iiuiismiuui 
system were illcgul, Commission's rate ted#, 
lion orders were nut improper us coinpcK^ 
the continuance of, ur as being bused tyxa 
such contractual arrangements, which dj 
utility could not carry into effect witk^ » ;_-. 
violating the antitrust luws or the h u  jf  fa/c 
Pennsylvania foibiilding surrender by h*< ''
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pcndcncc l'cn ils)lvaiii.l Water Jk Powci Co. 
v. Federal Puwei lu ium issm ii, A pji.DC  
1952. 72 SC l 84 ). l-lJ U S 414. 96  L.Ed. 
1042.

Commission vu< mulled lo  consider possi­
ble •njitompclilivc naiuie uf provisions uf 
conduct between cLv iiic  utility and stale 
power auiluuily, devpllc status uf the puwer 
authority as subdivi-iiuo of stale, where (licie 
wav nu ailieulaliou o f stale policy underlying 
the challenged piittision uf llie comracls, uud 
there was no suggestion ilia i the challenged 
ratiainl was mandaled by, ur even related lu. 
stale jsultey New Yuik Stale Elcc. •& 7/as 
Corp v. Fcdcial l.neigy Regulatory Commis­
sion, C.A 2, 1980, 63d F.2d 388, certiorari 
denied 102 S C l HO. 454 U.S. 821, 70 
LEd 2d 9J

Where only a iilltiusl violallun juslllicd 
temporary injunctive cnntiol of wholesale 
tales of elecllic uliluy by court, when assurn- 
kg utility did iiol engage in ullicr anlicoin- 
pttilive id iv ilics, the utility demonstrated 
pood failh cfloiI lo comply willi ils  obliga­
tions to t s 'iu  avoid anticompetitive effects, 
court should rcluin rale conlrul to rcgululiug 
Oomaiissiuns cslubhslicil by Congress und 
•Utc legislatures lor that purpose. City of 
Uhhawika, Ind. v. American Elcc. Power 
0> . Inc., C.A.Ind. 1980, 616 F.2d 976, cerliu- 
ru i denied 101 S.Ct. 892, 449 U.S. 1096, 66 
LEd 2d 824, reheating denied 101 S.Cl. 
|U I , 450 U.S. 960, 67 I..Ed .2d 385.

AJihough ihc Commission lacks uuihurity 
to tdjudicaic antitrust violaliuiis, the Cum- 
tuition must convidei cumpeiiuvc facluis 
•ken seling under llie public interest man- 
k u  of this chapter Central luwu Puwer 
Coop v. Fcdeiul Fueigy Regulatory Cum* 
■assiuil, 1979, bOb |-.2d 11 5b, 19b U.S App 
IXC. 249.

While the Commission docs not have au- 
ttionty tu adjudicate .mturuvi actions, ami 
bW  comidci.iliuns aie lelevani when il cxer- 
R k s iu diseieiioil sulijc-c-l to a public interest 
aaasJn c Cenlral Power i  I ig lil Co v. 
Ttdcnl Enctgy Kegulaloiy Comiiiission, 
\ m ,  575 F2d  937, 138 U S  App.D.C. 56, 
(endoesri denied 99 SCT. 5n8, 4 )9  U.S. 981, 
J I L U 2 J  652.

(.^though llie Coinniisvioii la ik s principal 
ftj^owiililily for llie niiplemciilatiiiii uf uiili- 
JUtl policy, llie Ciimiiiisslon ictains un ubli- 
gaLa  lu give re.ismied const,leialiun lo the 

of •iiliiiusl policy on malleis wiilim 
J(S joviijieiiun Al.il-.iimi Power Co. v. Fed- 
licJ fu * t i Coinniisvioii, 1974, 511 F.2d 38 ), 
jHJUSApp.DC. 145

<j AJckougli Cmiiimvnuii is iiol bound by die
M a i / . l l i t j n i H U u i l  L m v s . u l l l l l f U h l  t!R ltt‘f | | l b

ale- liilllua le ly  involved in llie ih Ic iinm alion  
nl wind action is I I I  the public' inlviecl a iil i  
lespc'cl lo  llie tiuuslllisvtoii ul cTc-clinil) an,I 
• hercivile llie Commission is obliged to weigh 
antitrust policy. C ity ul U uu liug ln iig , In d i­
ana v pedal., I power Coinnnsiiu ii, I -a 74. 49r 
l :.2d 77s, In *  U S A pp D C  2Jb

W hcie elecllic  pu w u  e o n lia .i Pel ..cell 
thice (n il'll- u n til)  companies viul.il,>1 v .-n .m
I o f Talc- 15 an il wav lil, g.,1 II, Ils im c p ii-  ii, II 

Cuuld iio l t-i .o ilic  a Valid -- . l l l .n l  bw alin- die 
ColllllllVSItill l l ie ic a lle i app im ed  llu- , . .Ill 1.1 .1 

by an urdel av a laic- -.a ll.'lu le  altci an  U ne .li 
g a liu ii III a lu in ia l la te  jiii-e evd iu g  Cnnwih* 

ilated Ciav P ie , I Ig lil »V Puwer C o ol ll.d ll 

m ine V I'eiuivylv.uila W d e l A P o ae l t o .  
C .A .M d  1952. 194 F.2d 59, e e i l lo ia i i  d.-lin 1 
72 S C l  11)50, (2  inc inv ) i4 J  I I S  -m l, 9u  
l .E d  10-12:

Fills snbehaplcr evidences cuugit-.vn.iial 
Iccogiidinu lli.il cuillpetillo ii can a,vine pm  
leeiion o f  public iulcic-.l only in an n,di. .Ina l 
vetting w lin h  is conducive lu  a flee n.aikei 
and can have no place tu iinh iitllcs  w in. h aie 
nuniu|iolicv, bc-eauve o f public grant, lln  ex.-. 
geueics o f im bue, or legislative J u e b i.u .e  toi 
a pallicu la i Way o f doing business Pennsyl­
vania W .uer A Powci C o  e. Fedci.,1 P.-cei 
Commission, 1951, 1 9 ) F  2d 23U. y )  l i  i  
A pp D .C . 235, uflirincJ 72 S C T  84 ). 3 1)  
U.S. 414, 9b I  .I d. 10-12

I I  is iiol a violallun n f the S liciin ,in  A ld i 
litiv l A ct, Saalions I lu 7 n f Title 15, lu  I e-fuse 

lo  t’o o p .'u ic  in ail uic.i where ilie ic  is cui- 
icu lly  llu ciiiiq ieliliuu belwccil Ihc panics, 
lienee, ilel'einlaid elecllic  uilhlies' rc lu .a i lo  
COO|ic-iale vvilli |ilaiu lilV  id llllies In au n ilci- 
c'nnnci lion pn ig ia ill did m il violate li.e .*.,1 
wheic any coinpellliou ..aaim ed ai In a i l - i ,  
"tluw iivlieaiu" o f llie Cooidllialcd sciviecs 
iiiu ikc i, which was uni ■ ra lly  a m u lle t wln-ie 

coiiipetinon oeeuned b ill, ra llic i, an a lia  >»l 
eom pelillun, and gist ol suit w a s  la ilm e ol 
dc-lvml.nts to eoopeiulc m llie- vo-aall.-.l , m o ­
dulated scivie'ev llia ike l Which then had an 
ludllcel cllecl oil llie downvllcalil illalkels  
West le v .IV C nllllcs  C'd V lexas I . lee  Set- 
vice C o . D C  le x  197'/, 4/1) p Sopp 798
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V c l l i e a l l )  i l i l e g i a i c d  e h c l l l c  p u u d  e o m p a  

l i y ' s  w i l l l u l  l a ln v . l l  In  a p p l y  i c g l l l a l u l y  e l l l e n a  

e s lu l i l l v h e d  by i b i s  c h a p l e r  e o n v l l l u t e d  vio la 

l io n  ail i l s  J u l i e s  u n - l e i  l l u ,  i h a p l c i  u u d  i im lc l  

a n l l l l u s l  l a w ,  C l l y  o l  M i s h a w a k a ,  l u d  v 

A m e i l . u l i  P i e ,  P o w e i  C o .  Inc  . D C  l u d  
1 9 7 9 ,  -li>5 p  S iq -p .  I )2 tr .  . i l l u m e d  m  p a r i ,  

Vatale-d ill p a l l  n il  Dille'1 e i i i l in d v  b i b  I- 2 d  

9 7b, e e i l l o i a i i  i l e i i n d  Ji l l  9  l I 8 9 2 ,  4 t ' -  U  S 

1 0 9 (1 , b u  I 1 . 1  ,*d 3 2 1 .  I a n . . ,Vllig d e n i e d  11' 1

- S C l  I l . ' l  .M l  I I  ' i  , i .  I . )  I 1 .1  ■'.! t e l
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Not# t(J

Tlic Commission was nut without jurisdic- 
Iioii lu icgululc sulc uf stock by New Jersey 
elecllic company, which owned and opcialed 
facilities for iruiisiiiissiou of electricity 
through another company to a New York 
elecllic company, because or small quantities 
of electricity which passed into New York 
company's lines ur bceuuse such electricity 
was not paid for by any consideration passing 
from New Yoik company lo the New Jersey 
company, since the electricity was transmitted 
in "in lcistate commerce" wiihin (his section 
Jersey Central Power i i  Light Co. v. Fcdcrul 
Power Commission, 1943, 6 )  S.Cl. 953, 319 

U.S. 61. 87 L.Ed. 1258

T he net llow of eueigy into electric system 
was not controlling in determining the exist­
ence of out-of-slate energy in system's sales uf 
electricity, especially in view of benefits ac­
cruing to system under pooling arrangement. 
Public Service Co. o f Indiana, Inc. v. Federal 
Puwer Commission, C.A.Ind. 1967, 373 F.2d 
11)0, certiorari denied 87 S.C l. 2054. 387 U.S. 
9 )1 , 18 L .Ed .2d 992.

That volume uf interstate energy passing 
over transmission lines of electric compuny 
was at limes small in comparison with ils 
intrusiulc gcncrulcd energy was factor foi 
Commission to consider in determining 
whether lo exercise ils jurisdiction and cuuils 
will nut construct jurisdictionul limituliuii uu 
amount o f interstate energy involved. Ar­
kansas Power &  Light Co. v. Fcdcrul Power 
Commission, C A.Aik. 1966, 368 F.2d 376.

Jurisdiction uf Commission over s jle  of 
electric energy at wholesale in interstate com­
merce is not conditioned u|ton uny particular 
volume or proportion of inicistuic energy in­
volved ami tael that amount of oul-of-sluic 
energy is small in propoilion to tulal amount 
o f energy involved is u iiiiii|x )i laiu. Wisam- 
sin-Michigun Power Co. v. Federal Power 
Commission, C.A.7, 1952, 197 l-\2d 472, cer­
tiorari denied 73 S.C l. 794, (2 meins) 345 
U.S. 9 )4 . 97 L.Ed. 1)62

20, -------- Particular transaction) constitut­
ing Interstate commerce

Commission propcily ussctlcd juiisdiclion 
ovei sale of electric eueigy ul wholesale wiih­
in stale by public utilily within lliis subclup- 
ter which Commission found obtained (iuri uf 
the energy involved in adjoining stute. Fed­
eral i ’el wcr Commission v. Southern Cal. Edi­
son Co.. Cal. 1964, 84 S.Ct. 644, 376 U.S. 205. 
11 L.Ed 2d 638, ichcuring denied 84 S.CT. 
1161, 377 U.S. 9 1 ) , 12 I..Ed.2d 18).

California jiowcr company, in making sulcs 
to United Stales Navy uud couiily in Nevada

on buyers' lines ul the same high voltage lo 
city in Nevada where voltage wus stepped 
down fur locul distribution uud cunsuiiijilion, 
was engaged in "intcisiutc commerce" so u 
to come wiihin regulatory jurisdiction of 
Commission. U.S. v. Public Utilities Com- 
mission o f Cul„ Cal. 195), 73 S.Cl 7U6. 345 
U.S, 295, 97 L.Ed. 1020, ichcuring denied 7) 
S.Cl. 935 (2  menu) 345 U.S. 961, 97 LEA 
1380.

Evidence established that electric utility 
sules at wholesale were in interstate com­
merce so us to be subject lo federal icgululioa 
under this subcliapicr notwithstanding llul 
83 percent of ils sales were made to iutiastiU 
customers where such sales were sales of 
output o f integrated interstate leclric system 
of which the utility facilities were an intcgnl 
part. Pennsylvania Water 4  Power Co. r. 
Federal Power Commission, App.D.C.1951, 
72 S.Ct. 84 ), 34 ) U.S. 414, 96 L.Ed. 1041

Where New Jersey electric cuni|iauy Inns- 
milted electricity from geiieruliug plod 
through its line to another company whirl 
transmitted the electricity lo a New Yut 
company in interstate commerce, the llow of 
electricity from the New Jersey compuj 
would be subject to federal regulution as ”»t 
fccliiyj interstate commerce”. Jetscy Ccnlul 
Power 4  Light Co. v. Fcdcrul Power Com- 
mission, 1943, 63 S.Cl. 953, 319 U.S. 61,17 
L.Ed. 1258.

Neither evidence concerning occasional it- 
Iruslute reverse flow from local electric gener­
ating facility located on stream lo couaty 
public utility district |>ower system, nor evi­
dence of facility's clTcci on uuiuunl of power 
purchased by city |>ower project fionv inter 
stale power administration, supported fiuJiug 
by Commission llia l the facility, which * a  
operated by the city, had requisite effect M 
interstate CO lilincicc so us lo be wiihin licens­
ing jurisdiction of the Commission. City if 
Ccntruliu, Wash. v. Federal Energy Ueguia- 
lory Commission, C.A.9, 1981, 661 F.2d 711

Evidence sup|>oricd inference, to a rcxur 
ablc scientific ccitainly, llnit interstate cncryy 
entered all of electrical system's sales ui 
commingled with eueigy generated by sytlai 
itself, us basis for Commission's jurisdieUN 
over such sales. Public Service Co. of lujt 
ana, Inc. v. Fcdcial Power Commission, CA 
Ind .1967, 375 F.2d 100, ccrlioruri denied 17 
S.Ct. 2054, 387 U.S. 9 )1 , 18 L.Ed 2d 9tt

Evidence justified Cominissiun's hoUay 
(1ml sulcs by power coinjvany, which wall 
member or inlcgralcd seven-stale shade 
(tower system which met its system

CON SERV ATIO N  Ch. II

•tie m inlei stale cmnineicc uml hence wcic 
uibjccl in jiiiim Iic Iiu ii ol Commission Indi­
ana A Michigan I lie Co. v. Fcdcial I'owel 
Commission, I '  A 7. IMon, )(,.i I - 2d IBO. cci- 
lion il denied 87 S O  5IM U5 U.S. 972. 17 
L id  2d 4)5. ii.Tiv.timg denied 87 S Cl 2027, 
387 U.S. 92b. IX I Id  2d 985 

Kites ol (.'.illinium company updating in- 
tcTCumicclcd system I'm gcneiuliun ol iTcvliu 
pu»er, which was sold lo I lie Navy and 
Uuitmillcd by the Navy llumigti ils lilies 
fiosii Calituinia into Nevada, and which was 
told to Nevada County I'm liunsiilisslo ll 
k io sv  stale Ih ih Ici lot itsa le  to ils  cunsiimeis, 
were subject to older ul the Commission. 
California Elvv Puuei Co v. l eJer.il Power 
Commission, C.A.9, 1952, 199 F.2d 200. eel- 
aufiri denied 73 SCt. 794. .145 U.S 9 )4 . 97 
LEd. 1362, rchcaiing denied 73 S.Cl. 9 )6 , 
345 U.S. 961, 97 L.Ed. 1)81.

Sale and liuiism issioii of electrical eueigy 
ky proJuecr across stale line fur delivery lo 
dktUibulur in u slate other than that in which 
awclt energy wus pioduccd ciinsliiuied I fans- 
aaioui in ''inlerslale coinincrcc" and giuss 
Kcbprs llicrefiom were not taxable under 
kens' Alill.Sl. § 64-2003 cl seq. Gross lu- 
(uee Tax Division, Indiana Dept, of Stale 
Revenue v. Chicago Dist. Lice. Generating 
Corp. 1956, 139 N.E.2d lo t. 230 Ind. 117.

JL Sale of electric energy ul wholesale— 
Generally

* Where California power company delivered 
dxlricily lo ils subsi.iiiou in California from 
•kcic buyers transmitted power to town in 
K o iih  for locul distribution and coilsump 
tun, there was a "sale lor icsulc" subject lo 
Hgolition by Commission, ilmugh purchase 
Maarten tiiJ not slate llie electricity would 
la  itsokJ. US v. Public Ih ililtes Cnimmv 
M  of Cal . Cal I*i5 i. 7 ) S O  7t)t., 345 US 
285,97 LEd. lO.'ll, iiTic.ning denied 73 S.Cl 
W 5 .0  niems) 345 II S. 961, 97 L.Ed. 1)80 

ViLcie Cumicein ui d iv in e  comjiauy sold 
oLatSvil) to buyer and slich sales wcic hulls- 
goiudsle lo exchange aii.ingemeuts rcsiilimg 
I* trwvumssiuii uf electric eueigy lo Mass.i- 
aLiaetu fur icsulc lu cuusuiueis, in ilclcinun- 

aLeilicr llie eleeliie company was subject 
w jundkiiun uf Coilliiilssiilll, II was illliiiulc- 
d J lL sr sties wcic made within stale lu buyer 
111 fcaxunissiun and sale outside stale, that 
ymCtues oi eueigy sold weic variable oi 
Dual or were pan of the company's surplus 
ptodtclion, that sules w'cie made ul ciiui|ia 
q T  pLvc of business, lli.tl sales weic muilc 
vtiicm piiur ubhgalion, oi that eueigy in 
ajt.se uf liaiisiiiissitin passed llinmgli buyci', 
tkacAuuieis wlivic volia
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L'viillllilssivin. L t A  l*i 12, 1)1 I .'it 9 )3 , eel- 
t ii il ,ii i vlcnicd tiJ S O  Iv'-'S, 119 I 1 tv 741. i 1 
I . . I d  t l.'7h

22. ---  (T iiiji v ■ all 11 s
l ln  lu sli- ii u l v le . l l i ,  * »ij-* 'la liv i i • n. 

tlv ills w ill,in  tv I III '|-t i . - i i"  w II l l l l l  plllVM til 

nl subset n i l  ’ -I t in , ,» .i i-a i ll i.n  " - . i lv "  i t  

e le c lilv  e m i t s  at • « I de im .n n  sate .1 

v lv c ll ic  e n v ifv  In an t j . . .  -ill Ini lc ...le  Was . .  

perm issib le  a d n ii i i t s n . . i i , i  ii iic - i |-n t .m .- ii and 

Ih e ic lu iv  C u iiiin is s i.-u  ,!i I nut VII in lu i. l l i . ,  

t lia l ele, In , ii l l ld n  •' „li - It- It-ui In  l lu  

etio jvciallVes vseie sa li-t w lin lc .u lc  I . , i,*s,t!. 

w ith in  l lu ,  > ill-cT ia |ilii. v t.-n  It iv l . ,11. .. .! ii, i ul 

e le c lilv  c i - ip e u l iv e s  an .I ih e ii in vu .i . i s  v,.,- 

m il l l la l  nt linyv-i an ,I s t l iv i ,  lu ll Wa. l l ia l  ul 

p r in c ip a l am i agent A iK ansas I 'm .e i A 

1.ig li l Co v F c d c ia l Ptiw e i I '.iilu n l.t in H . 

C .A .A iK  l9 l ,0 .  368 E  2d )? 6

23,   M u n ie ip a lil)
W ith in  dvfiu lllu ii ol lot in "sale nl v h . l l l . l  

ty eueigy at wholesale” Under subs-c Id l " I  
tills secliun as lucalillig a sale 01 t l . - l i ic  
energy to any "pcis im " tor resale, O-ngic..-. 
ulluchcvl no sigiiilicancc ul subsum e lu -.imJ 
"pe lson" and did  iio l ilile iitl use ill'such smut 
us a lim itation on CTuilinlsslvni's j i i i i .J i- l io . i ,  
und d id  Iiol (iio lub il regulation ol sales In 

inuiiici|Mhtics, thuugh such wind was vijiiaictl 
with term "individual ul c iil|n iia lii.u i”  and 
"c iil|k ira l|n il"  was dvliiietl in scvliuo 790 o f  
lliis lillc  as not including iiiim ivi|-alllies  
U.S. v. Public U ulilies  Ctiiiiinissinii nl C a l ,  
Cal. 1 95), 73 S C t . 700, 145 U S  2*)5. 97 
I..E J . 1020, reheating denied 7 )  S O  9 )5 , (2  
niems) 315 U S  961, 97 I 1.1 I Jtsti 

T ills  Sv'vTinii giving O illililiss iu ii ju t i . I i .li .-n  
uvel sale til elecllic  eueigy al wlit-U ..,lv l.i 
llllc is ta le  i.innmeicc and d-Tuiing a "sale ul 
wholesale" as .i "sale to any |«cis..n It-i ic 
sale," includes sales In.ule In disllibullug mo- 
iiiciji.ihtics. VViscoiiMii-MivTiigan i*ottt-i L u  
s. Fctlc i.il Puwei (.'uiiimissinii, C.A 7. 1952, 
197 F .2tl 472, c c i i iu i . i i i  demetl 73 S.Cl 791 
(2 m eins) .145 U S  9 )4 , 9 7 l .E d . 1)1.2

24. P u b l ic  i i i i l i iy  

S t a tu s  o f  tTvClilc- c o m p an y  a s  p u b lic  u tility  

w ith in  th is  s i i l> . l i a |i l e i  by v ii i i ic  of o w u c ish ip  

ul' l l l l c i  s ta le  . ll .m s lm ss lv -n  lin e  d id  llu l deter- 

riitnc w l ie l l iv l  C o ii iim s - .lu n  co u ld  a s s c i l  ju r i s  

t l ic l i t l l l  I ivv l I j l v s  t il I ls  w l i - l lc l - l v  l l i l l a s l a l c  

sa le  I 'e . le iu l Po sse t L . 'tu l.u ,ls - lt lll v. S n n lb e l i i  

C a l  E t l is n i i  L n . C a l I 9 u l .  c l  S .C l.  4--I4. 3 / 0  

( IS  205, | |  I. 1,1 Jd  i.i.s. ic h v -a liu g  d en ied  

fc4 .5 Cl l l n l ,  17 7 U S  V I J, 12 I. I d 2d IS )

ll ie  I .let l l i . t l  a Cti i i lpa ny Is c l i g . i g t d  in  

b u s i n e s s  u l  l i . i i i . l n l l l l l i  {J stltsl T i l l in g  ciwwlilC



Aii cxcinjiliuii iitun um iliu sl laws by rca- 
’ miii ol u cucidvc regulatory scheme imJci 
lliis  chapter, csen when uppiopriulc, is lu be 
nuirowly diuvvn. t  i l ,  n f Groton v. (Tinned- 
icut l.ig lil 4  Power C o . I ) C.Conn. 1978, 45b 

P.Supp. 3(23.

27. Cunslrucllun of Iriuitmlstloii lines 

Undei lliis chuptei, I'oiiuiiivsliui does nol 
have exclusive jun sdk liun  lo  authorize tun- 
siruciion, inuinlcnuiicc and upciaiinn uf un 
elecllic iiunsniissiun line, whicli crosses lands 
of United Stales, regardless o f basic nuluic, 
purpose und fulicliuu reserved by such line, 
and bus juiisd iclion unly i f  line is part of a 
power project. Pucific Puwer 4  Light Co. v. 
Federal Power Commission, C.A. 1950, 184 
F.2d 272, 87 U S.App D.C. 261.

Issue whether electric company hud right 
to cuiidciim land for construction uud opera­
tion uf high vullugc line wus not within juris­
diction o f Commission regardless of whcthci 
line, which was lo run solely within slate hut 
which uiguahly would be purl of or ull'shool 
or iutcrsiuic iictvvuik, was in interstate com­
merce within meaning of this subehupter us, 
in siluaiiun which did not involve waterways 
improvement, Commission did nut have ju iis ­
diclion over construction o f new facilities. 
Dunk v. Pennsylvania Public Utility Commis­
sion. 1969, 252 A.2d 589, 4 )4  Pa. 41, certio­
rari denied 90 S.C l. 99, 396 U.S. 8 )9 . 24 

L.Ed. 89.

28, Taxation 
Acquisition of common stuck u f private 

IKiwer company by citizens' nonprofit corpo­
ration in furlhcruncc u f plan tu have politicul 
subdivision of State uf Nebraska cvcnluully 
ucquirc ownership of Ncbrusku property u f 
private power company did not bring ubout 
''public ownership" uf the Ncbruska properly, 
uud, tilercfore, imposition of federal excise 
luxes un sulcs of electrical eueigy following 
such acquisiliou wus proper. Omaha Public 
4‘dwcr D isl. v. O'Malley, C.A.Neb.1954, 216 

F.2d 764.

Though nut binding upon siulc couil iii 
uclion to recover gross income and buuus 
luxes puiJ under prutcst on income derived 
hum sa |c  of electrical energy, finding of Cuiii- 
missicjm'riiui p lain liir wus engaged in llie busi­
ness o f transmitting und selling electrical en­
ergy 'at wholesale in iiilcisfutc commerce 
within meaning of this sutk.Tupler had some 
persuasive effect in delcim iiiing nuluic of 
agreement under which plaintiff supplied 
electrical energy lo distributor in another 
stale. G iios Income Tax Division, Indiana

16 § 8 2 4
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(jcucruiiiig Corp., 1956, 139 N .E.2J 1 6 1 ,2J6 

Ind. 117.

29. Durden of pruuf 
Since Congress bus made wheeling volun­

tary, an individual decision of a utility to. 
wheel electricity for one customer but not fur 
unoilici is not aulomaticully discriminatory; 
hence, refusal o f nuiion's largest power sys­
tem uud its affiliate tu wheel another utility's 
excess energy to coul-by-wirc customers wu 
not unlawful discrimination per sc; burden 
was on llie complaining utility to present i  
prime fucic case lliu l affiliate's actions weir 
Ihc result of anticompetitive actions or, per­
haps, were ul least unreasonable. Richmond 
Power and Light of City o(, Richmond, Ind. 
v. Fcdcrul Energy Kcgutaloiy Commission, 
1978, 574 F.2d 6IU, 187 U.S.App.D.C. 397.

The Commission has burden of proving iu 
asserted jurisdiction over u power company 
on theory that il is a public utility within thb 
subehupter. Florida Power 4  Light Co. «. 
Fcdcrul Power Commission, C,A.lTu.l97<2 
430 F.2d 1377, reversed on other gruundt 92 
S.Ct. 6 )7 , 404 U.S. 453, 30 L.Ed.2d 
rehearing denied 92 S.Cl. 929, 405 U.S. 941, 

30 L .Ed .2d 819.

30. Weight and sufficiency of evidence 

Evidence tliut three ufliliatcd public utilities 
purchased electric power from each oilier, 
even if  only on iiilcrm illenl basis, suppuited 
Federal Energy Regulatory CcnmiissiuaT 
finding that coordinating agreement aniouf 
utilities established wholesale rule for resale 
of electric power iu interstate commerce, ud 
thus, Commission lud jurisdiction to rule as 
amendment to coordinating ugrccincttl whick 
proposed methodology for determining nice/ 
return on investment. Slutc or Minn, ky 
Ally. Gcu. v. F.O.K.C., C.A.8, 1984, 7)4 

F.2d 1286.

Wjicre Connecticut corporation gcncniixg 
und selling electric energy, sold energy to 
buyer which wus member of un exciting: 
formed by Massachusetts ami Cuinicelwa 
utilities for purpose o f exchanging electric 
energy, the corporation was u former member 
uf llie exchange, il hud directors und cilicea 
inicilocking with the buyer and owned I  
sizable block o f the buyer's slock, the (sea 
were sufficient lo show "knowledge" of Ut  
that sales by corporation tu the buyer mis 
indispensable lo Ihc exchange nrrangciucal 
which culininutcd in iruusinissiuii lo Miu* 
clmsetis, und sulc therein o f considcrtUe 
quantities o f electric energy, for purpox 4 
determining whether the corporation wit l  
public utility subject U ijhe jurisdiction c/tki 

.Commission. Ila iifm d  Elecllic Light Co.*.
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Fcdcial Powci L T u ii i i i is s Iu i i , C.C.A. 1942, 131 
F.2J 95), cc ilin ii.il denied 6 ) S.Ct. 1028, 319 
U S. 741. 87 L i d  1698

31. ( J i i i 'S llu n s  (ur t 'u iu m ls t lu i i
Whcthci facilities .lie uscJ iu locul distiiliu- 

lion of electric c-ncigy--although u limilatiuu 
oo Cumiiiissiun jurisdiction over wholesale 
dccliie rates uud u legal lluudurd that must 
be given cITccl in addition lo Icchuuloguul 
tnmmissiini teal - involves a question ul' tael 
lo be decided bv the Commission os uii origi- 
axl miller l-cilcial Power Commission v. 
Southern Cal Edison Co., Cal. 196-1, 84 S CT 
644. 376 U.S. 2(15, 11 l. Ed 2d 638. reheating 
denied 84 S.CT. 1161, 377 U.S. 913, i2  
LEd .2d '83.

Subscc (b) of this section, providing llia l 
Use Commission shall not have Jurisdiction 
cxecpl as specifically piovided over facilities 
•saj in locul disliibulnui is a limitation on 
juiisdiclion of Commission and u legal si.m- 
dxzd llial must he given ell'cct iu udvliliuu tu 
tcchnolugical liuiisiiiisaion test in determining 
■belher Commission lias jurisdiction lo :cgu- 
L u  accounting piaciiccs ol’ electric compu- 
aiea. Connecticut I.iglil 4  Power Co. v.

i'C ile lat PnVVVI V i l l l i ln l  ■ i " l l .  I U ) .  I t1* b i t  
749, l i  t I I  b 1 15, a i I I .I 11 Ml

32. ( V i l l .n m l In 2>uj   (.'null
C e llin i.i ll w..v g ia iili .t  in i.ro . p u  ..-nun, 

question ul jiiiIv-li- l i - i  I t  nu m .t....in  ovel 
wholesale sale ol c lc c in , n , l.icnus,* vl im jm i 
lance ol queslluii lu j.liu in l-.lia li.-u  ul tills 
subehap ie i. EvJci.tl Power t  ( In in ,,. ,1.-11 V 

Southern C al Edison C o , t al I9 ( - I.  64 S t  I 
6-14, 37b ( I  S 205. I l l  I d 2.1 d.lK, u t i .a iiiq -  
denied 84 S C l l l b l ,  .177 l i b  'M 3 , 12 
L Ed 2d 181

W h e ic  q iu ' s t l o i l  V v I i . i I k i  s a l t s  o l  e l.  I i i c i l v  

II I  I n t e l  stale- commerce l " l  C o u s in , I p l lo l i  Ivy 

b.iycis aiul sales l u l  le . a le  w e ic  -a -p . ii. i l i-  

l iu l i s a e l io u s  w a s  l i n t  p ie.cid .v l t o  Stale I 'o w e i  

(T iim iiiv .it.u  s u c h  q i ic s l i i> u  w o u ld  i i . .1 i-v  .le  

IC I I I I I I IC .I  l.y  I  lu l le d  Stale i b l lp le ' l i l c  V o u i l  o n  

W i l l  II I ’ e e i l l o i a i i  l o  S ta le  b l l p l . l m '  t  .0111 
a ll'lll l i l i l j ' .  H i e l lc e l ,  l l i e  ( T i i l l l l l l t i l . ' l i ' .  d. le i  

m iualiim  l l i . i l  a l l  s a le s  w e n  s u h ji.l in  m i. Ii 
Commission's icgiilaiivin. U.S v I'u h li. 
Ulllllle's l  i . l l l l l l l i - . l t i l l  I l f  I  a l , Cal I S ' J ,  71 

S C l I'Oti, 315 U S  295, 97 I. I.J. -1120, i c  

h e a r in g  d e n ie d  73 S CT. 9 )y , (2 m e in s )  315 
U.S. 961, 97 I. Ed. 1 )80

§

§ 8 2 4 a . In te rconnection  and coord ination  of facilities; emcrgcn- 
cies; tnnisuiission to foreign eon.:fries

(a) Ht-gluiial d lu lrlcta , ua lub lb lm iun l; notice to S la lu  co inm lbaluiib

. .F o r  die purpose of assuring an abundum supply of electric ciivif> 
throughout the United Slates with llie greatest possible economy and with 
regard lo the proper utilization and conservation of natural resources, the 
Commission is empowered and directed to divide the country into regional 
dinricls for llie voluntary interconnection and coordination of facilities lot 
Use generation, transmission, and sale of electric energy, and it may at any 
time thereafter, upon ils own motion ot upon application, tiiai.e such 
modifications thereof as in its judgment will promote the public interest. 
Eed) such district shall embrace an area which, in the judgment of the 
Commission, can economically be served by such interconnected and coordi- 
luted electric facilities. It shall be the duty of the t.'ummissioii to promote 
hid encourage such interconnection and cuviuliuution within each such 
duirici und between such districts, licforc establishing any such district 
led  fixing or modifying the boundaries thereof the ('ouiniission shall give 
KOticc to the Stale commission of each Slate -.minted wholly or iu part 
«uUn such district, and shut! alford each such State commission icasotiablc 
Opportunity lo pieseiit its views ativl roeoinmendaii.ais, and shall tcceive and 
GOiidda such views and recoiuineinlaiions.
lr ■
p (b) Sato or orchaiiQO o l unu ijjy ; csluLdU im .j p li/ .ltw l cuuliwCtlonu

,V/I icucver the Commission, upon application ul ,my State commission or 
ti  tay pet son n c - .a g .d  in the liaic.uii.sion o r b a le  of cl.-- u ic  cn .i .y ,  and
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Cliungc uf Namu. l l ie  I5c|>a(Inicnl uf War 
was designated llie l)c |ia iliiicn l u f llie Anny 
and (lie lillc of llie Secrclaiy of Wur was 
changed lo Sctie la iy  of llie Army by seettuii 
205(a) of Atl July 26, 1947, e. 543, Title II. 
61 Slat. 501. Section 205(a) of Aet July 26. 
1947, was rc|ieulcd by sectiun 53 of Ael Aug 
10, 1956, c. 1041, 70A S u i 641. Section I 
of Act Aug 10, 1956, enacted “Title 10, 
Armed Forces" which in sections 3011 to 
3013 continued the military Department of

the Army under the administrative supervi­
sion of a Secretary of the Army.

Transfer uf Functions. The Federal Power 
Commission wus terminated and ils  fuuctiuns, 
|tcisunncl, propel ty, funds, etc., were transfer- 
icd to the Secretary of Energy (except fur 
ccituin functions which were transferred to 
the Fcdcrul Energy Kegulutory Commission) 
by sections 7151(b), 7171(a), 7172(a), 7291, 
and 7293 of Title 42, The Public Health anil 
Welfare.

C ro ss References

Definition ul "payment law", see secliun 6903 ol lil le  31, Muncy and Finance.
Reduction of payment for eiitiilcmciit land by amounts received under tins section, sec secliun 

690 ) uf Tide 31, Money and l-uiaiiee 
Reimbursement by licensee of other licensees, see section 80 ) ol lliis title.

§ 8 1 1 .  O p e ra t io n  o f  n n v ig u tio n  fa c ilitie s ; ru le s  a n d  regu la tions; 
p e n a ltie s

T he Commission shall require the construction, maintenance, and opera­
tion by a licensee at its own expense of such lights and signals as may be 
directed by the Secretary of the Department in which the Coast Guttrd is 
operating, und such fishways us may be prescribed by the Secretury of the 
interior or the Secretary of Commerce, as appropriate. The operation of 
any navigation facilities which may be constructed us a part of or in 
connection with uny dam or diversion statcture built under the provisions of 
this chapter, whether at the expense of a licensee hereunder or of the United 
States, shull al all times be controlled by suclt reasonable rules und 
regulations in the interest of navigation, including the control of the level of 
the pool caused by such dam or diversion structure as may be made from 
time lo lime by the Secretary of the Army; and for willful failure to comply 
with any such rule or regulation such licensee shall be deemed guilty of a 
misdemeunor, and upon conviction thereof shall be punished as provided in 
section 825o of this title.
(June 10, 1920, e. 285, § 18, 41 Slat 1073; Aug. 26. 1935, c, 687, T itle II, § 209. 49 
Slut. 845; 1939 Reorg.Plan No. II. § 4(e). elf. July I. 1939, 4 F.R. 2731, 53 Slat. 
1433; tunc 4. 1956, e. 351, § 2, 70 Slut. 226; 1970 Reorg.Plan No. 4. elf. Oct. 3, 
1970/35 F.R. 15627, 84 Slat. 2090.)

Illstoricul Note

I9S6 A in c ii it n - cut. 
xiituicU "Secretary

Act June 4, 1956 sub- 
of the Deputation in

which (tic Cpavi Guuni i» opcruling" for 
"Secretary of War" in the first sentence.

1935 Amendment. Act Aug. 26, 1935 add­
ed tint sentence, eliminated clause wliicli 
read; "Such rules and regulations may in­
clude the maintenance und operation by such 
licensee it  its own expense of such lights and 
signals as may be directed by the Secretury of

by the Scctetary of Commerce.", and substi­
tuted section "825t>" for section "819''.

Change of Name. The Depuriincnl ofW ir 
wus designated the Department of the Army 
and the title of the Secretury of War wu 
changed to Secretary o f the Army by section 
205(a) of Act July 26, 1947, c. 343, Title II, 
61 Slut. 501. Section 205(a) u f Act July 16, 
1947, wus repealed by section 53 of Act Auj 
10. 1956, c. 1041, 70A Slat..641. Section I 

— c 1 ■— — in Lfls* —.... - 1 -T ill,  in
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Armed Fortes" which in sections 3011 lo 
3015 continued the military Department of 
the Army under (lie uiliiiimstiulivc supervi­
sion of u Sccrciuiy of the A tiny

Transfer uf Funtliuiis. I lie Fcdcrul Puwer 
Commission was terminated and its functions, 
personnel, properly, funds, etc. weic Kansfei- 
tcd to Ihc Secretary of Eueigy (except for 
certain functions which were transferred to 
Ihc Federal Energy Regulatory Commission) 
by lections 7151(b), 7171(a). 7172(a). 7291, 
and 7293 of Title 42, t he Public Health and 
Welfuic.

Kcfcicucc lo Sctic iu t) u f t'uiuincrce was 
inserted in new uf: l tie d e a l mil of the Nu- 
tiunal Oceanic and Auinispltriic Administra­
tion in the Department nl Commerce und the 
Officc uf Administrator o f such Administra­
tion; the ubulilliin of the liu icau of Coiiimci- 
cial Fisheries in the Inlcilur Department and 
the Office uf Director of such bureau; trans­
fers ur functions, including functions formerly 
vested by law in the Seeiclary of the Interior 
or the Interior Department which were ad­
ministered ilnuugh the bureau uf Commcr- 
ciil Fisheries ur were primarily related to 
such bureau, exclusive of ccilain enumerated 
functions with respect to Great Lakes fishery 
icseirch, Missouri River Reservoir research, 
Guif breeze biological l.uboialory, and

I laiis-A lasta pipeline in seslig jlio iis; un.l 
luusfcr ol iiu iiiie  spoil I is 11 piiigiain of llu- 
■ eau nl Spoil Fisheries and Wildhlc by 
Renlg Plan No 4 ill 1970, e lf Oct. 3. IV7IJ, 
J )  F.R 11627, S4 Slut 2irm. set out m 

Appendix I in I nle 3. tiosem inent O igjin/u- 
llon and Employees

The ('nasi l i o n d  was tia iis lencd  tu ihc 
Dcpuiliiic-iil ol I la lisp o ila liu ll and alt func­
tions, powcis, anil dalles, (eluting In (tic 
( W , l  C iiu id . ol llie  Sceiclaiy o f the ITcuSuiy  
uinl ol u llie l ollii.es and ulliee is  o f llie Dc- 
p jlll i lc li l  of llie T ica iu ry  wcie lia lis iv iicd  lo  
(lie Seeicl.ii> ol Ir.ius|>oilaliou by secliun 
6 ||||<  I )  -if Puli.t. 89 670, D el 15. 1966, 80 
Slul 9 )h  See see ( l o l l  108 nf I llie 49, Dulls- 
pollution

Re-iug Plan N'u 11 o l I9J9 set lull III 

Appendix I lo Tulc 5, (iuec iiiiiic iil Organiza­
tion and Employees, iru iislc iicd ihc bu icau  

of Fisheries ill llie Depailineiil ul Cuiilliicicc 
and its I i i i i c i i o i i s  lo the 1 )vputlinen! of llie 
Interior, lu  be aduiinistcied under llie di* 

rcciiun and supei vision of llie Secretary of (tic 
Interior.

I.c-gisluilic History, l or legislative hisior> 
a ml pulpnsc ol Act June 4, 16)6, sec 1956 
U.S.Coelc Long. alid Adlil.Ncws, p. 2016

I.lh ru ry  R e fe re n ce s

Navigable Wulcis c-^22.
C.l.S. Navigable W aleis 59 36, 43.

§ 8 1 2 . l ’ublic-scrvicc licensee; regulalioiis by S tu te  or  by C om ­
mission as  lo service, ra tes ,  charges, etc.

As u condition ol llie license, every licensee mulct this d u p le t  wliicli is a 
public-service corporation, or a person, association, or uorpoiatioa owning 
or operating uny project und developing, transmitting, or dtsliibuting powci 
for sale or use in public setvicc, shall abide by suclt teasuiiablc regulation of 
the services to be rendered lo customeis oi consmneis of power, and o f tales 
and charges of payment therefor, as may from lime to time be prescribed by 
any duly constituted agency o f  the Stute in which the service is rendered or 
the rate charged. That in case of the development, transmission, or 
distribution, or use in public service of power by any licensee under this 
chapter or by its customer engaged in public set vice within a Slate which 
has not authorized and empowered a commission or other agency or 
agencies within said State to regulate and control the services to be rendered 
by such licensee or by ijs customer engaged in public service, or the rates 
Ultj charges of  payment therefor, or the amount ot character o f  securities lo 
be issued by uny ol said patties, il is agteed as a condition of such license 
thal jurisdiction is conferred upon the commission, upon complaint of anv 
pc.'son aggrieved or upon its own initiative, to exercise such regulation .mil 
control until such time a s the Stale shall h a v e  n r . i i i r i i j  a ■ ..m m i- ion  m

ft

If* 
= 2:

f
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other uuthority lor stieli regulation umJ control: I'rovideJ, I hut the jurisdic­
tion of ihc commission shall cease and determine as to each specific mutter 
o f  regulation und control prescribed iu this section as soon us the State shall 
have provided a commission or other authority for the regulation and 
control o f  that specific matter.

( J u n e  10. 1920, c . 285. § 19. 41 S la t .  1073.)

I l i s lo r ir u l  Note

Transfer of Functions. 7 lie Federal Power 
Commission was ictininalcd and ils functions, 
personnel, property, funds, etc., were transfer­
red to the Secretary of Energy (except for 
certain functions which wcic transferred lo

the Federal Energy Regulatory Commission) 
by sections 7151(b), 7171(a). 7172(a), 7291, 
and 7293 o f Title 42 , 'P ie Public tlea llh  und 

Welfare

Code o f Fcdcrul R egu la tion s

Application form pertaining to (tunxuclions involving securities of public utility, sec 18 CFR 

33.1 cl seq.
Issuance o f securities, sec 18 CFR 20.1 cl seq.

L lb ru ry  R eferences

Electricity • t, 10.
C.J.S. Electricity § I cl seq.

Notes o f D ec is io n s

Purpose I
Regulation of rates of municipal licensees 
Valuation uf property 3

I , Purpose

this section vyitli section 821 uf this title, 
evidences intention of Congicss lo respect 
reserved powci u f Ihc stales. Alabama Pow­
er Co. v. Gulf Power Co., D  C.Ala. 1922, 28 ) 
F. 606.

1. Regulation of ratca ul muuiclpul licensees 

l  liis secliun docs not confer jurisdiction on 
Commission to regulate rules of licensees 
which arc municipalities. Stute cx rcl. Wash. 
Water Power Co. v. Superior Court for Che­

lan County, 1949, 208 l*.2d 849, 34 Wash 2d 
l9o, appeal dismissed 70 S.Ct. 572, 3 )9  U.S. 
907, 94 L.Ed 1)35.

3. Valuation uf property 

In proceeding under 82 Gkl.Sl.A iin. § 861 
ci seq. to condemn laud fur power site, provi­
sions of this secliun and section 8 1 ) of this 
lillc with respect (0 allowance of a valuation 
fur the power project as part uf rale base of a 
federal licensee were immaterial in determin­
ing value of land for condemnation pui|ioscs. 
Giand River Dain Authority v. Grand-lly- 
dio, 011.1948, 69 S.C l. 114, 335 U.S. 359, 9 )
I..Ed. 64, rehearing denied 69 S.Ct. 298, 335 
U S. 900, 93 L .Ed. 435.

§ 8 1 3 .  P o w e r  e n te r in g  in to  in te r s ta te  co m m e rc e ; re g u la tio n  of 
r a te s ,  c h a rg e s , e tc .

When suid power or uny part thereof shall enter into interstate or foreign 
commerce the rates charged and the service rendered by any suclt licensee, 
or by any subsidiary corporation, the stock o f  wliicli is owned or controlled 
directly or indirectly by such licensee, or by any person, corporation, or 
association purchasing power from suclt licensee for sale and distribution or 
use in public service shall be reasonable, uondisrriminatory, and just lo the

Ch. 12 REGUI.A I l ( )N  Ol- PO W ER 16 § bid

enforce the rcquiicmcnis of this secliun within such Stale nr to regulate and 
control the ninomil and churnctci u f  securities t u  be issued by any nl mi- h 
parties, or such States are tillable to agree through tltcir piupcrly constituted 
authorities on the services lo be rendered, oi un the tales nr clutters ul 
payment therefm, ot un the amount ur eharaclct ul sccuntics l u  be issue.! 
by any of said panics, jurisdiction is confcncd upon the commission, upon 
complaint uf any pet sun aggrieved, upon the request of any Slate concerned, 
or upon its own initiative to enforce the ptuvisiuus of this section, to 
regulate and cnnltnl so much of the services tendered, and of the rales and 
charges of payment therefor as constitute interstate or foreign conimctee 
and to regulate the issuance o f  securities by the parlies included within this 
Section, and securities issued by the licensee subject to suclt regulations shall 
be allowed only lot the bona fide purpose uf financing and conducting the 
business of such licensee.

The administration of the provisions of this section, so far as applicable, 
shall be according to the procedure and practice in fixing and regulating the 
rates, clturges, and practices of railroad companies as provided in subtitle IV 
of Title 49 and the parlies subject to such icgulalion shall have (lie same 
rights of hearing, defense, and review as said companies in such cases

In any valuation of  the property of  any licensee hereunder for purposes ol 
rale making, no value shall be claimed by llie licensee or allowed by the 
cointnissiou for any project or projects under license in excess of llie value 
or values picsciihed in section 807 of this title fui the purposes of purchase 
by the United Stales, but there shall be included the cost to such licensee of 
the construction of the lock or locks or oilier aids of navigation and all 
ulltcr capital expenditures required by the United States, and no value shall 
be claimed ui allowed lor the rights giaulcd h> the commission or by tins 
chapter.

(June 10, 1920, e. 285. $ 20, 41 S lat 1073 )

H is to r ic a l  N o te

Cuilificaliim. "Subtitle  IV of title 49“ seas i-citiume-l, |iio |ie ily , In ti.),, eic.. a c ic  Irju s le i
substituted m icxi lui " il ie  Act iu  rcg u ljic  led i„  i l l .  S .u c u ry  uf Fncigy (cxcc|H l»t
commerce appraised February 4, 1887, as ecilaiu functions wlueli were Ira iis feric il lu
arnci'dccT till a iil lu iiily  u f  Rub L . 95 -47). „ lc , . „ | , ( il, g , , ^ .  K cgul.ilo iy Go ...
j  3(b), G el 7, l ‘/78 , 92 Slat 1466, the lust , . , , , , ,  .

• t  i i . .  . a w  e  i .» «*> MXllMIl* 7 IM (l> ), 7 l 7 l ( i i ) ,  7 | 7 2 ( j ) .  7 j ‘i  .
vcciioii u f wliti.ii ciiuclcil U .im ilc  IV  o f I ulc . . .  . '  \
49. Transput tat ion. -'«• "» > " le •'-• Hut **«»>*•*■

T i t e r  ul Fuiii'liuns. l l ie  Federal I ’im c i " c I I . i i l  
Commission was Ic ii iu iu lc il ami us flincii.iiis,

Code u f Fc-iteral R eg iil.iliim s

Application form pci Liming to lia iisacliu iis luxnluiig secmiiies ul public anility, sec Id CT II 
33.1 cl seq.

Issuance uf securities, sec 18 CFK 2tJ I el seq.

l . ib r . i i )  H c lc ic n c is
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N o te*  u f  D ecision*

Annulling ur ictlh ig aside slate rales IU 
Aulliorily of Commission lo regulate rales 6 
binding effect of Commission's order on stulc 

agency 9 
Construction with oilier laws I 
Dual federal and stale regulation 4 
Inability of stales lo agree 8 
Interstate compacts 5 
la th  of state regulatory agency 7 
Puwer of Congress 2 
Selling aside stale rules IU 
Stale regulation or control 3 
Valuation of property I I

1. Construction with oilier laws

i'owcr uf Secretary of the Interior over 
s lies of electric energy generated ul Hoover 
Dam under boulder Canyon I’rojcct Act, sec­
tion 617 cl seq. of Title 43, is sim ilar in scope 
to power of Commission under this subcliup- 
ler to regulate rales bused on national (tower 
over navigable waters und public lands rather 
than over interstate commetce, such mciely 
assume a breadth of stale regulatory power 
which made uimcccssury oil but intcrstitiul 
federal regulution. Federal I’ower Commis­
sion v. Southern Cal. Edison Co., Cal. 1964, 
84 S.C l. 644. 376 U.S. 205, I I  L.Ed.2d 638.

This section is not conflicting with sections 
824J , 824c. and 824g of this title dealing with 
talcs and churgcs, power of Commission to 
fta rules and charges, und ascertainment of 
cost o f pro|>ciiy und depreciation. Safe Har­
bor Water Power Cot p. v. Federal Power 
Commission. C.A.J, 1949, 179 F .2d 179, cer- 
lioiuri denied 70 S.Cl. 980, 339 U.S 957, 94 
L.Ed. 1368.

2. Power of Congress

This fcclion, providing that, when power 
ptoduced by licensee o f water power project 
u|>on navigable wuters enters into interstate 
commerce the rule charged und services ren­
dered shall be reasonable, and, confcriing 
jurisdiction over such mallets on Commission 
whenever any o f the stales directly concerned 
has not piovided a commission lo cufotcc lliis 
section or the slulcs arc unable to agree 
through their propcily constituted uulhoiillcs 
on services lo hc'iciidcrcd or on rules, con­
veys the consent of Congress to the slulcs to 
uiahc agreements uf cooperation, i.e., u "com ­
pact", under U.S.C.A. Const. A il. I, $ 10, cl.
3. Sufe Hurbor Wuter Power Corporation v. 
Fcdcrul Power Commission, C.C.A Pu. 1941,

3. Slate rcgulullun ur control

(h is  section relating lo regulation of rules 
contemplated stale regulation o f interstate 
commerce in electric power. U.S. v. Public 
Utilities Commission of Cal., Cal. 1953, 73 
S.Ct. 7U6, 345 U.S. 295, 97 L .Ed. 1020, re­
hearing denied 73 S.C l. 935, (2  tncnts) 345 
U S 961, 97 L.Ed. 1380.

Ot.lcr of State Public Utilities Commission 
attempting to regulate a portion of the rates 
wiiicli were charged by water power company 
and wliicli were already regulated by Com­
mission's order was void. Consolidated Gas 
Elcc. Light & Power Co. v. Stggins, D .C.Pa. 
1951, 99 F.Supp. 151.

4. Dual federal and Stale regulaliun

In enacting this chapter. Congress did not 
intend llmt federal government should occupy 
the field completely, or that the stale should 
be excluded, but this chapter contemplates i  
dual system of control and the exercise of 
upproprialc powers by the stale us well as by 
llie fcdcrul government. F its) Iowa Hydro- 
Elec. Co up. v. Fcdcrul Power Commission, 
1945, 151 F.2d 20, 80 U.S.App.D.C. 211, 
reversed on other grounds 66 S.Ct. 906, 328 
U.S. 152, 90 L  Ed. 114), rchcuring denied 66
5.Ct. 1)36, 328 U.S. 879. 90 L.Ed. 1647.

5. Imerslute compacts

Under this section giving Commission au­
thority to regulate rates and services of licen­
see of water power project on navigublc wa­
ters, only when stales concerned have not 
provided a commission to enforce requite- 
m a ils  of this section or where stutes are 
unable to agree on services and rates, where 
power ptoduced by licensee in Pennsylvania 
wus used in Pennsylvania, Maryland, and 
District of Columbia, llie Maryland Public 
Service Commission could regulate rates and 
services churged for the energy generated by 
the licensee und consumed in Maryland or 
delivered ul the district line for the District of 
Culumbiu, uud Pennsylvania Public Utilities 
Commission could regulate elccliical energy 
designed for consumption in Pennsylvania 
and U.S.C.A. Const. Art. I, § 10, cl. 3. 
u(folded the oppoitunity lo the respective 
states of Pennsylvania uud Maryland lo regu­
late under their "police power" the rules and 
services us part of an integrated system ol 
hydroelectric energy. Safe Harbor Water 
Power Corporation v. Fcdcrul Power Com­
mission. C.C.A .Pa.1941, 124 F.2d 800, appeal

6. Authority of Commission lo rcgululc 
rules'

Where letter ol ih.ono.oi ol the Public 
Service Commission of M.nyl.md to the Com­
mission made it i lc a i llial sin It Public Service 
Commission had no internum of proceeding 
to coo|ieralc with Pennsylvania Commission 
to cndcuvoi to regulate wholesale electric 
power rales of water powet company furnish­
ing electricity in Maiyl.iml and Pennsylvania. 
Commission had aulhm ily lo icgiilalc rales 
under this section Sale Hal tun Water Pow ­
er Corp. v Fcdcial Power Commission. 
C.A.3, 1949, 179 F i d  179, cerltoiari denied 
70 SC l. 980. 3 )9  U S 957, 94 I Ed 1368

Under this subehapiei piovtdmg lor regula­
tion as tu service, rales, and chaigcs. Com­
mission had jurisdiction to li* tales and 
charges for water power company's iu icrsiaic 
elcclfic system. Consolidated Gas Elcc 
Light & Power Co v Siggins. D.C.Pu 1951, 
99 F.Supp. 151.

Fcdcrul Energy Kegul.iioiy Commission 
and its predecesiur, the I eder.il Power Com­
mission, have aulhurily under tins chapter lo 
regulate wholesale sales of clccliicily m inter­
state commerce, no matter how small the 
interstate effect. Consolidated Edison Co. of 
New York, Inc. v Public Sc iv icc  Coui'u, 
198), 471 N.Y.S.’ d 684, 98 A.D.Sd 377, 
appeal denied 62 N Y .id  6t)J, 4b5.N E.2d 47, 
476 N.Y.S.2d 1026, .illumed m pail, modified 
on Other ginunds, <>) N Y 2d 124, 472 N l: 2d 
981, 48 ) N.Y.S.2d 15 )

7. Lack of stale regulatory agency

The Commission was wit limit nulhoiiiy lo 
regulate diiccily tales and services of ctccinc 
company in Stale o f Kentucky, when- Ken­
tucky had a comiuisMoii wlncli was actually 
regulating company's i.iles, m i v i . v ,  and secu­
rities, as well as its accounting system 
Louisville Gas & htcclnc t'o %. J cdci.il Pow*
«r Commission, C.C.A 1942, 129 l:.2d 126, 
ccrliomri denied 6 ) S.C l. 559, 318 U.S. 761,
87 L.Ed. 1133, rehearing dented 6.1 S.Cl 7o8, 
318 U.S. 800, 87 I Ed llt .4

This Chuplcr dues lint delegate lu the Com- 
nidsjon any authoiiiy to li.\ tales for inira- 
Kale'power where there is an existing stale 
>8«!lfy for that purpose Niag.nu Falls Pow­
er, Cg. v, Maltbic, 194 ), 41 N Y.S 2d 424. 181
Misc. |9 .
- *

I. Inability uf stutes In agree

A (hiding uf the Commission that stutes iu 
which electricity wus furnished by water pow- 
<r company were unable to cooperate loi
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unable tvi ague on rates, could ptopvily be 
bottomed m i ,i long cmm ioicd l.olnic v.l tin 
stales lo cooper,ilc Safe lla i lio t  W a tii Pow 
ei C'mp s. Ecdctal Power Commission. 
C 'A .J . 1949. 179 I* 2d 179. c e ilio ia n  .ta iled  
71) S C l 960, 3 )9  U S  957, 94 I. I d  I iliti 

W hcic licensee under tins subvliaplci pin  
dtic'ed III I'cm isylvaliia electrical cilctgy w ln .li 
was consumed ill Pennsylvania, M aiy l.im l, 
and D istrict o f Colum bia, in absence o f  liu.l 
m g by (.‘oiliimsslon llia l the Stales ol Pcmisyb 
vaiilu anJ M .u ylan d  weic unable lo agree 
lliiu n g li then piopcily constituted aulhoiilics  
on (lie setvi.vs to be icndclcJ ot on talcs to 
be chaigcd lot the clcvtncal energy p iodm cd  
by tin- li.t'ir.vv, ju iisdiclion lo icgulatc tc 
m a n ,.,1 in lltc stale coiimilssiuns ot those 
stales an.I not m the Coiuimssloii. so that 
tegulalory nidci ol the Commission was be 
yonil its jin lsd iviiou  Sale llu flh it Water 
Powci C iiip o ia lio li v Fcdcial Puwer C om ­
mission, C  C  A Pa 1941, 124 I- 2d 81X1. a(i|>cal 
dismissed 61 S i t  11)81. 11185. 31) U S  54o. 
SS I  Eit. 15 )2 , cettio i'a il dented 62 S t *1 9 4 ), 
316 U S  6 6 ). 8b I. Ed 17-llJ

9. Hunting c l f n i  o l t'uiilinissiuil's order via 
stale agency

(llilc rs  ol the Commission ill reganl lo a 
power utility p io j.c l licensed in acciudaiice 
ssitli this siihch.i|,lct, would not tie bin.ling 
upon Stale Public U tility  Commission in li v- 
mg i.itvs, ami tin  a. Is ol the stale Com m is­
sion would not I,.- hunting upon the t'o im m s  
sloii, c m .  Il .m m m ssloli being eiti|,owvic.l (o 
act wit Inn it-, own livid N iir llle lu  States 
I W c i  Co . I c, I v ia l Power Commission, 
t  C  A 1911. I la  I 2d 141

10. A nnu llin g  ur se ll in g  uside sta le  ra le s

W h en l  oinmisvion g ianlcil power coiii|>a.
uy nglo io  d iv .it  addilm ii.il w ateiV liou i 
N iag.na K ivei lor p iih liie lm n of |s,w vi foi 
war Nidiistiics at cost nil condition llia l llie 
spread lictw e.n  . n s t  and revenue lim n  c o s t­
ing tales In- vlcpo.iled ui a fund lo lie c ie.liled  
lo  the U nited Stales lowalds eost o f avipuiing  
the utility  at a id  ,,t hveiise p rtlu d , IM w cl late  
It.M’d by Slate Public Scivicc Commission 
based on cost would not tic annulled on 
ground lli.it sn.il la ic  Would hut enable Jmw- 
ci Company lo make deposits le ip ine.l by 
tedeial license, since such la te  accomplished 
the purpose ol lu iioslm ig |,Owci at L o s t and 
the license It.puivJ su .li deposit only tu event 
o f li stilplus N’u g a la  l ;al)s Power C o v 
M altb ic. 191). 41 N  Y S ’ d 424. 181 Misc 
19
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sionx of secliun 812 of lin t lille  and this 
section with respect to allowance of ■ valua­
tion for the power project jj  pu il of rale bate 
o f a federal licensee were immaterial in deter­
mining value of land for condemnation pur-
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poici. Grand River Dam Authority v. 

Grand-Hydro. Okl.1948, 69 S.Cl. 114, J3S 
U.S. 359, 93 L.Ed. 64. rehearing denied 69
S.Ct. 298. 335 U.S. 900, 93 L  Ed. 435.

§ 814. E x e rc is e  by l ic e n s e e  o f  p o w e r of e m in e n t d o m a in

When any licensee cannot acquire by contract or pledges an unimproved 
dam site or the right to  use or damage the lands or  properly of others 
necessary to the construction, maintenance, o r  operation of  any dam, 
reservoir, diversion structure, o r  the works appurtenant or accessory there­
to, iu conjunction with un improvement which in the judgment of  the 
commission is desirable und justified in the public interest for the purpose of 
improving or developing a waterway or waterways for the use or benefit of 
interstate or foreign commerce, it may acquire the same by the exercise of 
the right of eminent domain iu the district court of the United Slates for the 
district in which such land or other properly may be loculcd, or in the Stale 
courts. The practice and procedure iu any action or proceeding for that 
purpose in the district court of the United Stales shall conform as nearly as 
may be with the practice and procedure in similar action or proceeding in 
the courts of the Slate where the properly is situated: Provided, That United 
Slates district courts shall only huve jurisdiction of cases when the amount 
claimed by the owner o f  the property to be condemned exceeds $3,000.

(June 10. 1920, c. 285. § 21, 41 Slut. 1074.)

llisturlcul Nutc
Truutfer uf Functions. The Federal Power 

Commission was tcriiiitialcel und its functions, 
ixrsoiinel, property, funds, etc., were iruusfcr- 
rcd lo the Secretary uf Energy (except for 
certain functions w liic li' were transferred to

the Ecdcrul Energy Kcgulutory Commission) 
by sections 7151(b), 7171(a), 7172(a), und 
7293 of Title 42, The Public Health und

Welfare.

C ro ss References

Jurisdiction of fcdcrul courts, amount lo exceed 510,000, see section 1332 of Title 26, Judiciary 
und Judicial Procedure.

Federal Rules
Proccdutc iu condemnation proceedings, sec rule 7IA, Federal Rules of Civil Procedure; Title 

28, Judiciary and Judicial Proccdmc.

Fcdcru l P ra c t ic e  mid Procedure 

Condemnation procedure, sec Wright Si Miller: Civil <j 3041 et seq.
Juiisdiclion o'f district courts und stale courts over condemnation proceedings, sec Wiighl, 

Milldr St Coojier: Jurisdiction 2d jj 3577.
Right to eminent domain, see W iigh l, Miller & Cooper; Jurisdiction § 3814.

West's I 'c d tru l Forms 
Eminent domain piocccdiugs, mutters pertaining lo, see $ 5711 cl seq.

Cli. 12 R EGULATION 13F PO W ER 1 6  § 8 1 4

N o te  2

L ib rary  References

Eminem Domnin *—’ Urt I )
C.J.S. Eminent Domain ii 24

Notes u f D ecision s

Admissibility uf ctiilcuce 25 
Construction with stale luws I 
Declaratory judgment 31 
Election uf remedies 15 
Estoppel 22
Exclusive nature uf section 4 
Exhaustion of udin iin slr iilit. remedies lb 
Expert witnesses 2o
Facilities or works for nliicli property mil) lie 

taken 9
Inability to uiquiie by contract ur pledge 8 
Indispensable parlies 19 
Injunction Jtl
lu rcm nature ol pincccdings 17 
Instructions 27 
Interest 32
Interests ur rights Jci|u iiublc by eminent do- 

niuiu II 
Judgment 29 
Judicial notice 24 
Jurisdiction 18 
Just coinpeiisution 13 
Law governing 2
Necessity or purpose of ueqiilsiliun 7 
Pcrsuns entitled lu exercise power of eminent 

doniuln 6 
Petition tu condemn 20 
Power uf Congress J 
Properly subject lo eminent doinuiu 10 
Questions determinable 21 
Kcmcdiul iiulure of section S 
Scope of

Licensee's power 12 
Review J4 

Set off JJ
Valuufiun of properly 14 
Verdict 28 
Waiver 23

1. Construction with stole luws 

Provision of tins section conferring upon 
licensees right o f eminent domain should be 
construed togcthei with laws of New York In 
dclciiiiiimig the ptmci of eminent domain 
possessed by llie P o ll Authority of New Ymk 
• Inch was licensed under svciinu gJ6 of this 
lille. Superintendent of Public W inks v. 
Pioocsso, 1958. 162 N Y .S .2d 223, 14
Misc.2d 787.

Provisions uf tins section conferring nglit 
of eminent domain upon licensees thereunder 
ijitM^^kPL^^iMiTt^oiifcrrin^n^li^if

dc lc im iiiiilg  the |H>wcf o f c iin iid il don,.oil 
possessed by a N ehlasl.a public |m w ci JO,I 
i in g jlio il d is llic t which was licensed uu.lei 
lliis sulich.ipicr. I lm lic it  v C entra l Neb  
Public Puwer Si l i t  Dist . 1940, 23 N  W 2u 
661. 147 N cli 458

2, l aw governing
I alids which w cic owned III fee simple by 

In s ,m i,u .i Indian N ation were nol subject lo 
treaties p ii i l td iu g  the lands from cnlidrnui.i. 
Ht.it fm In eased fcdcial power projects l ed 
ci.il I'll VS el C iiiiiiiiis '.n ii s. I i is c .ilo u  Indian
N a ll   !% l) . 80 S C l 543, InJ
U S 99. 4 I I'd  2il 564. rellcaiiiig itemed all 
S C l S58, .162 U  S 95b, 4 I. I d  2d 87.1 (2 
niems)

I aw o f  lie o ig ia , where condemned pi opt i 
ly was located, would be adopted js  fcdcial 
rule tu d c le iiiu iiliig  liieasnie u f ciimpciisulioii 
fol p iope ily  condemned by licensee of Feder­
al Energy R cgula lu iy  Commission exercising 
eminent d o num  powci in federal coutt undci 
au lh iiruy  o f this chapter, overruling Georgia 
Power Com pany v. 54 20 A cics o f Land, 5ti.l 
I 2d 117d Georgia Power Co. v. Sanders, 
C .A  tin  |9Kl), 617 F  2d 1112, 51 A l. R.Fed  
9 0 J. c e ilio ia n  denied 101 S C t. 1403, 450  
U.S 936. o7 1 ..E J .2d 372.

Notvsiilislandm g rcquircineiil o f  tins sec­
tion ili.it piacnce and p ioccililic  in aelion to 
entoicc tedeial power o f counciil dunum  
must eoiUoiin as neaily us may Ik; w uh piac- 
lice ami piuccdurc in s iim la i stale odious, 
substance ul tedeial ciiiluciU d o n u m  |iowci 
vicleg.iicvt lu licensee u u y  m il t-e ilmonislieil 
by stale law C hapm an V. Public Utility 
Dist N o  I o f Douglas C ounty, W ash., C .A  
Wash 1960, Jo7 |-.2d  161

III le d t i .il court Jiloceediugs liy politic |«m  ■ 
ei uml ii ligation d istiic i, us licensee umlei 
iIns subeli.iplci lo coiidenm  hin.lt in Nebias. 
ka, llie taw ami pioccdiite  o f soeli state arc 
coiUioltllig t e iilf .il Nebraska Politic Powci 
Si lit ig a tio n  D isi v H atiis o ii, C .C  A Ncti 
1942 .  1 2 7  I 2 d  Ss'6.

ll ie  llg lil o f lam low iicis tvi iiilc icsl on a 
v e id u i in eiim lciiiii.iitou piiicccdiugs by |n,w- 
ei ami m ig a liiu i district, m gam /ed  under 
stale la.v, as a licensee a u llio iu c d  lo  condemn 
lands iiin le l this sc,lion, is c o n lio llc j by stale 
Ij v v  C eo lia l N eb ia d .a  Public Power und
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(c) D epartm ent o l Enorgy recom m endations

Tltc Secretary, in consultation with the Commission, and after opportuni­
ty for public continent, may recommend industry slundtirds for reliability to 
the electric utility industry, including standurds with respect to equipment, 
operating procedures and Iruiiiing of personnel, und standurds relating to 
the level or levels of reliability appropriate lo adequately and reliably serve 
the needs o f  electric consumers. The Secretary shall include in his annual 
report—

(1) uny recommendations made under this subsection or uny recoin- 
mendulions respecting electric utility reliability problems under any 
other provision of law, und

(2) u description of  actions taken by electric utilities with respect to 
such recommendations.

(I’ub.l.. 95-617, T itle II, § 209, Nov. 9, 1978, 92 Slat. 3H 3.)

H is to r ic a l  N o te

References In Text. The Scereluiy unit (lie of 1978, und nut us purl of die Federal Power
Commission, referred tu in subset,-*. (a )(1 ). Act wlilclt generully comprises lliis diuplcr.
(b), and (c), mean the Scciclury of Energy . . . . . . .
und the 1-cdciul Energy Regulatory Comiiiis- Legislative History, For legislative history
sion, respectively. See section 2602(3) uud und purpose of Pub.L. 93 -617 . see 1978 U.S
(1 4 ) of this title. Code Cong, and Adia. News, p- 7659.

Coditlcutiuu. Secliun wus enacted us part 
of the Public Utility Regulatory Policies Act

§ 824a-3. C o g e n e ra t io n  a n d  sm a ll  p o w e r  p ro d u c tio n

(a) C o g u n o r a t lo n  a n d  sma l l p o w e r  p ro d u c tb ' i i  ru les

N ot,la ter  than 1 year after November 9, 1978, the Commission shall 
prescribe, and from time lo time thereafter revise, such rules as it deter­
mines necessary to encourage cogeneration und small power production, and 
to encourage geothermal small power production facilities of not more than 
80 megawatts capacity, which rules require electric utilities to offer to—

( 1) sell electric energy lo qualifying cogeneration facilities and quali­
fying small power production facilities 1 and

(2) purchase electric energy from such facilities.

Such rules shall be prescribed, alter consultation with representatives of 
Federal and Slate regulatory agencies having rulemaking uuthority for 
electric utilities, and after public notice and a reasonable opportunity for 
interested persons (including Slate and Federal agencies) to submit oral u  
w e l l ‘us written data, views, and arguments. Such rules shall include 
provisions respecting minimum reliability of qualifying cogeneration facili- 
ties'uml qualifying small power production facilities (including reliability of 
such facilities during emergencies) and rules respecting reliability of electric 
energy service lo be available to such facilities from electric utilities during 
emergencies. Such rules may not authorize a qualifying cogeneration 
facility or  qualifying small power production facility to make uny sale for
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(b) Rulou tor purchauuu by ductile ulihtiuu

The rules prescribed under subsection (a) nl this section shall ih-.hh- lino 
in requiting any electric utility to offer lo purchase electric eueigy Rom ..in 
qualifying cupeiiciation facility or qualifying small power pioilmTnin l.o ili 
ty, the rates lor such purchase—

(1) shall he just and reasonable to the elecllic consumer, ol the 
electric utility and in the public inteiesl, and

(2) shall not discriminate again.t qualifying coe.eiiciuloe. nr qualil. 
ing small power producers.

No such title picscribcd under subsection (at ol this section shall provide lot 
a rale which exceeds the incremental cost to the elecllic utility of allcitiaiixi 
electric energy.

(c) flatus lor stilus by utilities

The rules prescribed under Subsection (a) ol this section shall m-aiie- that 
in requiting any electric utility to ollct to s e l l  cli-ciiic ctteig) to .><■> 
qualifying cogeneration facility or qualifying small powci pnulticlion I . k i I i  

ty, the rates for such sale—
(1) shall tic just and reasonable and in I lie public interest, ami
(2) shall not discriminate against the qualifying cogetieialois oi 

qualifying small power producers.

(d) ''Incremental cost ol Alternative electric eitenjy" dclined

For purposes of  this section, the let in 'mciemcntal cost of nllernatne 
electric energy" means, with respect to elecllic energy purchased ftoin a 
qualifying cogeiierulur or qualifying small power producer, the cost to the 
electric utility of the electric energy which, hut lor the pm chase liotti such 
cogeneralor or stiinll power producer, such utility would genet ate ot 
purchase from another source.

(u) Exulllpliullj

( 1) Not later than I year after Novcmhci ‘6 1978, and limn time to t.'tm 
thereafter, the Commission shall, after consultation with iepu~.cni.iiiu-, • I 
State regulatory authorities, electric utilities, owners uf cogeneialum I .k i I i  

tics and owneis of small power production facilities, and al'tei public notice 
and a reasonable opportunity lor interested persons (including State and 
Federal agencies) lo submit oral as well as written data, stews, and 
arguments, pic.scrtlie rules under which geothermal small powci production 
facilities ol not more than 80 megawatts capacity, qualifying cogeneration 
facilities, uud quulilyiug small power production facilities aie exempted in 
whole or part from llie Federal l ’owei Act (10 U.S C.A. § 79 la ei seq ). 
from the I’ublic Utility Holding Company Act (15 U.S.C.A. § /9 ct seq j. 
from State laws and regulations reaped tug the rates, or respecting tin- 
financial or organizational regulation, ot clcctiie utilities, or liom any 
combination ol the foregoing, il the Commission iletetmines such exemption 
a necessary to encourage cogeneration and small power production.

(2) No qualifying small power production facility which has a p.i.-.ci 
production capacity which, together with .my other l'„. ilities located at t: .
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megawatts lor a qualifying small power production facility using geothermal 
energy as the primary energy source, may be exempted under rules under 
paragraph ( 1) from any provision of law or regulation referred to in 
parugraph ( 1), except that any qualifying small power production facility 
which produces electric energy solely by the use of biomass as a primary 
energy source, may be exempted by the Commission under such rules from 
the Public Utility Holding Company Act [15 U.S.C.A. § 79 ct seq.) and 
from State laws and regulations referred to in such parugraph (I).

(3) No qualifying small power production facility or qualifying cogcncru- 
tion facility may be exempted under (his subsection from—

(A) any State law or regulation in effect in a Slate pursuant lo 
subsection (0 of this section,

(U) the provisions of section 210, 211, o r  212 o f  the Federal Power 
Act (16 U.S.C.A. § 824i, 824j, or 824k) or the necessary authorities for 
enforcement of any such provision under the Federal Power Act (16 
U.S.C.A. § 791a el seq.), or

(C) any license or permit requirement under pari 1 o f  the Federal 
Power Act [16 U.S.C.A. § 791a el seq.), any provision under such Ael 
related lo such a license or permit requirement, or (he necessary 
authorities for enforcement of uny such requirement.

(I) Im p le m e n ta tio n  o f  r u le s  lo r  q u a lify in g  c o g e n o ra t lo n  a n d  q u a lify in g  sm a ll 
p o w o r p ro d u c t io n  fa c ilitie s

(1) Beginning on or before (he date one year after any rule is prescribed 
by (lie Commission under subsection (a) of this section or revised under 
such subsection, each Stute regulatory authority shall, after notice and 
opportunity for public hearing, implement such rule (or revised rule) for 
each electric,utility for which it has ratcmaking authority.

(2) Beginning on or before (lie dale one year after uny rule is prescribed 
by the Commission under subsection (a) of this section or revised under 
such subsection, each nonregulated electric utility shall, after notice und 
opportunity for public hearing, implement such rule (or revised rule),

(g ) Ju d ic ia l rov low  a n d  u n to rc u in o n t

( 1). Judicial review may be obtained respecting any proceeding conducted 
by a Stale regulatory authority or nonregulated electric utility for purposes 
uf  implementing any requirement of a rule under subsection (a) of this 
section in the same manner, and under the same requirements, us judicial 
review muy be obtained under section 2633 of this title in the case of u 
proceeding .to wliicli section 2633 of this title applies.

(2) Any person (including the Secretary) may bring un action against any 
electric utility, qualifying small power producer, or qualifying eogeneralur 
to enforce any requirement established by a State regulatory authority or 
nomegulated electric utility pursuant to subsection (0  o f  this section. Any 
such action shall be brought only in the manner, and under the require-
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(ti) C o m m is s io n  u iito ic u iiii : i i l

(1) For purposes nf enforcement of any tule pnsenl.cd by the Commis 
sion under subsection (a) of this section with te-.pi.vi In any npci.iliuns of an 
elecllic utility, a qualifying cogeneration facility oi a qualifying small powci 
production facility which are subject to the jmr.ilictnm of the I'oininr.uoii 
under part II of the Federal I’owcr Act [In U S t  A § 824 el s c . | ), such 
rule shall he Healed as a rule mulct the Fetlci.il I'owct Act (It* U S I.'.A. 
§ 791a et seq ). Nothing in subsection tg) of tins section shall apply to so 
much of the opct.ilkms of au elect lie utility, a qualifying cogciiei.itimi 
facility or a qualifying small powci production lacthl) as .tie subject to the 
jurisdiction of the Commission under putt II of the l e.ln.il Powci Act

(2) (A) The Commission may enforce the tcquticmciits nf subsection tl) of 
this section against any State regulatory authoiily m iiomcgul.ited electric 
utility. For purposes of any such enforcement, the requirements of subsec­
tion (0 ( 1) of tins section shall be treated as a title euioieeable mulct the 
Federal Power Act (In U.S.C.A. § 791a el seq | I or put puses of any such 
BCtion, a Stute regulatory authority or iiomcgul.ited cleciiic utility shall lie 
treated as a person within (lie meaning ot' the Federal Powci Act No 
enforcement action may be brought hy the Commission under this section 
other than—

(i) ait action against the Slate regulatory authoiily >u immcgul..tc.J 
electric utility I'm lailuie lu comply with the uqimenicnls ofstibMxtK.it 
(0 o f  this section 1 or

(ii) an action under paragraph (I)

,(U) Any electric utility, qualifying cugciicraun, tu qtulilyiug small powet 
producer may petition ihe Commission to enforce the requirements of 
subsection (f) o f  this section as provided in subp.u.igiaph (A) of this 
paragraph. If (lie Commission does not initiate an enlmccment action 
under subparagraph (A) against a Stale regulatory .mlhoril) ot tmmegulal- 
ed electric utility within 60 days following the dale on which a petition is 
filed under this subpaiagiuph with respect to suclt authority, the peiitiotict 
may bring ail action iu the appropriate United States dist net cutirt to 
requite such Stale regulatory authority ot iimuci-ul.iiid ch-.mc utility to 
comply with suclt requirements, and such court may issue such uijuiicmc or 
other relict as may be appropriate. The Commission may inletvcne as a 
matter of right in any such action.

(I). Fedutul c o n t r a c t s
No contract between a Federal agency and any elect tic utility for the sa le  

of elecllic energy by such Federal agency I'm resale which is enteicd m u . 
after November 9, 197s, may contain any ptovtsimi which will base the 
effect of preventing the implementation of any title under this section with 
respect to such unlit , Any provision iu any suclt conduct v.lucli h.r- .,ui, 
effect shall he null ami void.

(I )  D e f in i t i o n s
For purposes ul tins section, the terms "small p.nvei |<i...i>. n.ni i... .lit;.",
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erulion facility” , and “qualifying eogcneralor"' have the respective meanings 
provided for such terms under section 3(17) and (18) of the Federal Powci 
Act (16 U.S.C.A. § 796(17), (18)].

(Pub.L. 95-617, T itle II, § 210, Nov. 9, 1978. 92 Slat. 3144; l'ub.L . 96-294. Title
VI, § 643(b), June 30. 1980, 94 Stat. 770.)

1 So in origin.il Probably should be followed by a tum u li

H is to r ic a l  N o te

Reference* in T est. The Commission, re­
ferred lo in subsets (a), (c )(1 ), (2), (I), and 
(h ), mean* the Federal Energy Regulatory 
Commission. See section 2602 (3 ) of this title.

The Federal Power Act, rcferted lo in sub- 
sco . (c) and (h), is Act June 10, 1920, c 28), 
41 Slat. 1063, as amended, which is classified 
generally to this chapter (section 791a el 
i c q ). Part I of the Federal Power Act is 
classified generally lo subchupler I (section 
791a cl seq.) of this chapter. Part II o f the 
Federal Power Act is classified generally lo 
this subcliapicr (section 824 el seq.). I-'or
complete classification uf (h is Act to Ihc 
Code, see section 79U  uf this title and Tables 
volume.

'Hie Public Utility Holding Company Act, 
referred to iu subsec. (e), probably means tlic 
Public Utility Holding Company Act o f 1933, 
Act Aug. 26, 1935, c. 687, T itle I, 49 Slai 
838, as amended, which is classified generally 
to chapter 2C  (section 79 cl seq.) of T itle I ) ,  
Commerce and Trade. For complete c lassifi­
cation of this Act to the Code, see section 79 
of Title I )  and Tables volume.

The Secretary, referred to in subsec. (g)(2). 
means the Secretary of Energy. See section 
2(HI2(I4) of this lille .

Cuillflcillon. Section was enacted as pan 
of the Public Utility Regulatory Policies Act 
u f 1978, und not as part of the Fcdcrul Power 
Act which generally comprises this chapter.

1980 Amendment. Subsec. (a). Pub.L 
96-294, § 6 4 3 (b )(1 ), Hddcd provisions relat­
ing to encouragement of geothermal small 
power production facilities.

Subscc. (e )(1 ). Pub.L. 96 -294 , § 643(1)
(2 ), udJcd provisions relating lo applicability 
lo gcotliermnl small power production facili­
ties.

Subscc. (e )(2 ). Pub.L. 96 -294 , § 64)11)
(3 ), added provisions re secting  a qualifying 
small glower production facility using geo­
thermal energy as the primary energy source.

l egislative H istory, For legislative hisloiy 
and purpose or Pub.L. 95 -617 , sec 1978 U.S 
Code Cong, and Adnt. News, p. 7659. See, 
also. Pub.L. 96 -294 , 1980 U.S. Code Cong 
and Adin. News, p. 1743.

C ro ss References

Grams to stute utility regulatory commissions and uoiircgulaicd electric utilities lo eutry out 
this section, see section 6807 of Title 42, The Public Health und Welfare.

W est’s  Fcdcru l Forms 

Intervention, motion for leave, see § 3111 ei seq

Jurisdiction and venue iu district eouils, mailers pertaining to, see § 1003 cl seq. 
Preliminary injunctions and temporary restraining orders, mutters pertaining to, see § 5271 «

Seq.

Notes of D ecision s

Capacity payments 2

Cugcncrutor am| small puncr producer con­
tracts 7 1

Constitutionality 1 
Filed rate doctrine 6 
Interconnection of facilities S 
Maximum rate 8 
Nundlicrlmlnatory rates 9 
Public Interest 4

I. Constitutionality 

Subscc. (c) of lliis section authorising the 
Commission to exempt qualified power facili­
ties from stale laws and regulations docs not 
run afoul of U.S.C.A. Const. Amend. 10 t i  it 
docs nothing more than preempt conflicting 
state enactments In the traditional way. F.E 
R.C. v. Mississippi, Miss. 1982. 102 SCl

L  Capacity pu>incuts 

Requirement o f s n l-.n  (I)  ol this section 
llu l cadi stale uuilii.nl>' iiiip le m n il such rule 
or revised rule, js  pi om ul gaud by C o iiiiiu v  
uoo. fur each clcclne utility I'm which it has 
rttcinaliug u iilh iu il) does not violate U S 
C.A Const. Amend III as this see Him and 
regulations sliupl) lequ lic  M iv,lvsi|ip i autlun  
arcs 10 adjudicate disputes wiising undci this 
section, and dispute resolution ol such Lmd 
aas the scry type ol activity customarily  
cngigcd III b) the Mississippi Public Service 
Commission F.E K C s Mississippi, Miss 
1982, IU2 S.CT. 2126, 456 U S 742, 72 
LEd 2d 532, reheating denied 103 S.Cl 15. 
J3 L Ed 2d l-IU I.

X  Slate regulutiun or control 
This section und l* c regulations prom ulgat­

ed thereunder by lire Federal Energy Regula­
tory Commission piccuiplcd the licid III the 
arca of cugciicialiu.. o f  c lcc liic ily ; thus, slate 
regulatory agency could not icq iinc  un elec­
tric; utility to purchase electricity from a co 
generator at u rate gieatcr than Ihc federal 
rejulilcd rale, which was based on avoided 
euat to (lie utility  lim n  gMiicliasitig electric  
em agy hum cogencraiur, w ithout liis t obtain- 
sag *  waiver from the Fcdcrul Encigy Regula­
tory Commission. Kansas C li)  Puwer & 
Light Co. v. Slate C orp  C uiiiT i. 1984, 676 
P 2d 764 . 2 34 Kan. 1052

X Public interest 

Soull tiydioclcclnc gc-lieialing facility was 
(Killed under this section and Colorado Puh- 
W Utility Commission lulcs In have “capaci­
ty payments" to K by clccuic utility, based mi 
capacity component of cLcinc utility's 
"lioided costs" of ahcllia lisc  power genet at- 
cd lit own piudilClloii l.icihlics, mciease dm 
tag the leim of power {muha.e conliacl 
• here capacity cum|wiiicul of u iu i;y‘s avoided 
eoni would also iueiease Puldi .- Seiviec Co 
ed Colorado v. Piililn U lililies Coin'll ol Stole 
i f  Colo. Colo. 1984, t.SV P 2d 968

X latcrcoiiuccliuii of tiw illlies 

In idopiing lilies governing purchase of 
ektirwtty fiom cugcnct .H u tC o m m iss io n  
icasi consider I ulc-*,* impact on coiisuiiieis 
toJ public uileiesl in v ln fiiig  piopci balance 
Aaxis.au Llec Powci Service Culp v. Fed­
eral Encigy Regulatmy ('oiniiossiou, 1982, 
1)5 F.2d 1226 319 II S App II C. I, levtrsed 
ut orhei gioiiods III) SC t 1971, 461 U S 
»1L 76 L Ed.2d 22

X Hied lulc' docliine
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C O N S E R V A T I O N  Cli. II

Federal Energy Regulatory CoiiinmsiuiiT 
acceptance of initial rale filing by upcrulur of 
small jKjwcr produciiun facility under this 
secliun did not viulatc City of Cleveland re­
quiring adjudication of claim that utility’s 
rale filing conflicts w iili conlraclual roles, 
where Couirnission did not accept rates us 
jusl and reasonable but conditioned accept­
ance on an ogrcenicnt for a refund depending 
on outcome of stale court proceedings chal­
lenging rale structure, notwithstanding the 
"filed rale ductriue." Florida Power &  Light 
Co v. F.E .K .C ., 1 9 0 . 711 F.2d 219, 228 
U.S.App.D.C. 433.

l l i i s  secliun and the regulations promulgat­
ed thereunder by the Federal Energy Kcgula- 
lury Commission preempted llie field in Ihc 
area o l cogeneration of electricity; thus, stale 
regulatory agency Could nut require an elec­
tric utility to purchase electricity from a co- 
generator ut ■ rale greater than the federal

regulutcd rate, which was based on avoided 
cost to the utility from purchasing electric 
energy frum cogenerator, without first obtiin- 
ing a waiver from Ihc Commission. Kansas 
City Power & Light Co. v. Stale Corp 
Com li, IS34, 676 P.2d 764, 234 Kan. 1051

9. Nondlscrlmlnatory rules 

Subsecs (b ) and (c) o f this section requir­
ing numliscriininaiory rate for cogciicraion 
could compel simultaneous transaction rule 
which enables new qualifying small power 
producers and cogcncrators to sell to utility 
all o f their electric output al purchasing utili­
ty's fu ll avoided cost und lo purchase fiom 
utility any electricity they may need at tradi­
tional retail rale. American Elcc. Power Ser­
vice Corp. v. Federal Energy Regulatory 
Commission, 1982, 675 F.2d 1226, 219 U S. 
App D C I, reversed on other grounds 10) 
S.Ct. 1921, 461 U.S. 402. 76 L .E J.2J 21

§ 8 2 4 a —4 .  Scasouul diversity  electricity  exchange

(a ) Authority

The Secretary may acquire rights-of-way by purchase, including eminent 
domain, through North Dakota, South Dakota, and Nebraska for trans­
mission facilities for the seasonal diversity exchange of electric power to and 
from Cunada if he determines—

( 1) after opportunity for public hearing—
(A) that the exchange is in the public interest and would further 

the purposes referred to in section 2611(1) and (2) of this title and 
lltut (lief acquisition of such rights-of-way and the construction and 
operation of  such transmission facilities for such purposes is 
otherwise in the public interest,

(li) (hat a permit has been issued in accordance with subsection
(b) of this section for suclt construction, operation, maintenance, 
and connection of the facilities at (he border for the transmission 
of electric energy between the United States and Canada as is 
necessary for such exchange of electric power, and 

(C) that each affected Stale Iris approved the portion of the 
transmission route located in each Stale in accordance with appli­
cable State law, or if there is no suclt applicable Stale law iu such 
State, the Governor has approved such portion; uud

(2) alter consultation with the Secretary o f  the Interior and the 
heads o f 1 other alfectcil Federal agencies, that the Secretary of the 
Interior and the heads of  such,1 other agencies concur in writing in the 
location of such portion of  the transmission facilities as crosses Federal 
land under llie jurisdiction of such Secretary or such other Federal 
agency, as the case may be.

I he Secretary shall provide to uny Slate such cooperation and technical
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selection uf a transmission route. If the transmission nunc npptoved by .my 
State does not appear to be feasible and ill the public mien. ,I, the Sect etai ) 
chill encourage such Male to review such mule and in develop a mule that 
a feasible and iu the public interest. Any exercise by the Sect clary ul the 
power of eminent domain under this section shall he hi accordance with 
other applicable provisions of Federal law llie Sciict.uy shall provide 
public notice of  his intention to acquire any ttghi-oi-w.iy before exercising 
such power of eminent domain with respect to such right ol'-way.

(b) P en u lt

Notwithstanding any transfer of functions imdci the liist sentence of 
section 301(b) of the Department of Energy Oig.mi/aiiou Act l-l2 U.S.C.A 
j 7151(b)], no permit referred to iu subsection ( a ) t l l ( l l )  ol' this section 
truy be issued unless the Commission has conducted lic.nuigs and made the 
findings required under section 202(e) of llie Fedei.il I’ovv'ci Act {!(> 
L' S.C.A. § 824a(c) ] and under the applicable execution oidci tespeding 
tbe construction, operation, maintenance, or connection at the bordets of 
the United States of facilities lor (lie liaiisimssioii of elect iu eueigy between 
tie Uniled Stales and a foreign country. Any finding of die 1 ‘oiniiussinn 
uxler an applicable executive order referred lo in this subsection shall be 
treiled for purposes of judicial review as an older i s s u e d  under section 
532(e) of the Fedetal Power Act.

(c) T im ely a c q u is i tio n  by  o th e r  i i i i .m s

The Secretary may not acquire any tights-of Jay ; ondci this section 
mlas he determines that ihc holder or Intldeis of a <>011111 tclctied to in 
iclaeclion (a) (I) (13) of this section are unable to acquitc sin h 1 lehts-of-way 
*ader State condemnation authority, 01 alter teiisoiiable opportunity ft a 
ujotiaiion, wit hum tmicastmably delaying const inclioii, taking into consul- 
cruion the impact of such delay on eoniplclum of the l.icihtics m a timely 
(uhion.

(ti) P a y m en ts by p erm ittees

(I) The property interest acquiied by the Secretary mulct il.ts section 
(whether by eminent domain or other purchase) shall be t iansicim l by the  
Secretary to the holder of a permit leletred to in subsection lb) til' tin-. 
KVtion if such holder lias made payment to the Scctclaiy ol die enure i<>Ms 
:i the acquisition of such piopeity interest, including admmisii.imc cost*  
Ihc Secretary may accept, and expend, lor purposes ol such .1 t.ii .11 t<-i> 
iCaOuMis from any such pctson before acquiring ,1 pi opens mn . . . i  to  I,  
urmferrcd lo such pet son under this section.

12) If no payment is made by a permit holilci under p,ii.igi..|>li 111. wid.m 
1 reasonable lime, the Sect clary shall offer such rights ot-w.iy to 1;.. ..iqiiu.: 
rwoef for icacquisitiou at the original price paid by the V c i i  i.u ll -e.uii 
cestui owner 1 closes 10 reacquire such property Jltci .1 ten .on..!, pcn-i.!. 
H* Sccretuty shall dispose of such ptopetly iu .tccwidami .sin, ;q hc.ibk 
;et»uions of law governing disposal of properly ol d ie  I ' mi .  1 Mates

(e) I o>li.-i.il I. w  qovcn.llM l t u . l i . 1  I ,iu l
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Poucn y. State Caoitol 

Juneau. Alaska 99811 

1901) 465-3991

ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

A p r il 5 , 1985

MEMORANDUM

TO: R e p re s e n ta t iv e ,M ike O avis

ATTN: Tom Moyer

FROM: Jonathan Sherwood
L e g is la t iv e  A n a ly s t

R E : R e g u la tio n  o f C o o p era tive  U t i l i t i e s  in  O ther S ta te s
R esearch  Request 85-250

You requested  th a t  we determ ine w hat p ro v is io n s  o th e r s t a te s  have fo r  
re g u la t in g  the  r a te s  o f co o p e ra tiv e  p u b lic  u t i l i t i e s .  We co n ta c te d  
Geneva B e ie r l in e ,  w ith  the N a tio n a l A s s o c ia t io n  o f R e g u la to ry  U t i l i t y  
Com m issioners (NARUC), who p rov ided  us w ith  in fo rm a tio n  on the re g u la ­
t io n  o f co o p e ra tive  e le c t r i c  and te lephone u t i l i t i e s .  T h is  in fo rm a tio n  
was p rov ided  in  ta b le  form  fo r  a l l  s t a t e s ,  some U .S . p o s se s s io n s , and a 
few Canadian p ro v in ce s  and i s  in c lu d e d  as an a ttach m en t to t h is  memoran­
dum. In fo rm a tio n  fo r  the  f i f t y  s t a te s  and the D i s t r i c t  o f  Columbia 1s 
summarized below .

E l e c t r i c  U t i l i t i e s .  In  25 s t a t e s , ' a  p u b lic  u t i l i t y  re g u la to ry  body has 
the a u th o r ity  to re g u la te  the ra te s  o f co o p e ra tiv e  e le c t r i c  u t i l i t i e s  
fo r  e l e c t r i c i t y  so ld  to consum ers. These s t a te s  a re  l i s t e d  be low .

A la ska Ind ian a M ich igan Texas
A rizona Iowa New Ham pshire Utah
A rkan sas • Kansas New Je rse y Vermont
Colorado Kentucky New Mexico V ir g in ia
C o n n e c t icu t Maine Oklahoma W est V ir g in ia
Delaware M aryland Rhode Is la n d Wyoming
F lo r id a

Two of these  s t a t e s ,  C o n n e c t icu t and Rhode I s la n d , have no e le c t r i c  
c o o p e ra t iv e s . In  A la s k a , co o p e ra tiv e  e le c t r i c  u t i l i t i e s  may exempt 
them se lves from r a te  re g u la t io n  by a m a jo r it y  vo te  o f a t  le a s t  L5 
p e rce n t o f t h e i r  members. F lo r id a  re g u la te s  o n ly  the  b a s ic  r a te  s t r u c ­
tu re , n o t the a c tu a l ra te s  charged .

In  the o th e r 25 s ta te s  and the O i s t r i c t  o f Co lum bia , re g u la to ry  a g en c ie s  
do not have the a u th o r it y  to re g u la te  r a t e s .  The O i s t r i c t  o f Co lum bia , 
H a w a ii, M a ssa ch u se tts , and P e n n sy lva n ia  have no e le c t r i c  c o o p e ra t iv e s .-
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SECTION A 

NUMBER OF UTILITIES

Tables 1 and 2 show the number of utilities operating 

within each State as well as the number and various types of 

utilities subject to an agency's review. Some utilities 

operate in more than one State and therefore are represented in 

the totals of more than one State. Also, some utilities provide 

more than one type of u t i lity service--such as gas and electric 

service--and therefore could be considered in more than one 

total. The degree of each agency's regulatory authority over 

the various utilities is presented in subsequent sections of 

Part III.

t u , - .  /n Tj  f a  O ' * )  r . v , t  r »  ,  w _  -  J:t
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Table 2 - number o r electric. sas. 2cm3i?;atich electric and oas. A:ro ?et?.cleum pipelines (continued)

1/ Approximately.
2/  Jurisdiction limited to sales outside municipal limits.
2/ Pipeline safety only on total system! regular ;uriadietion on saies outside municipal Units.
£/ Regulated by the Transportation Division of the Public Utilities Commisiion.
1/ Included with gas snd electric figures.
2/ Public gat companies regulated only as to safety practice!.
V  Territory and finance only.
y  Territory only.
y  limited jurisdiction.
13/ jurisdiction limited to cost of service.
11/ Municipal.
12/ Municipal and 3istrict.
12/ outside municipal limits.
14/ Aural sleetric Cooperative Law sec. 57.
IS/ Section 1014 of the public Authorities Law exempts the Power Authority of the state of Hew yorte 

from regulation by the C o m a s i o n  except as to the siting of transmission and generation 
facilitiea under Article 7 and 3 of the Public Service Law and Section 13(a) of the Public 
Service Law. Municipalities which buy power from the Power Authority are also exempted from 
regulation by the Public Service Cormiseion under Sec. 1005(5) (g) of the Public Authoritiee Law.

13/ One municipally owned utility also under Board jurisdiction pursuant to the Electric Energy 
Marketing Act.

17/ Seven combination gae/electric companies Included in total of private gae and private electric 
companies.

13/ Includes 11 municipalities. The PUC does not regulate municipally owned or operated utilities.
19/ The PCC regulates safety, area allocation and curtailment. Pull regulation is at violation of 

cooperative.
20/ Electric cooperatives are under Che Oommiaaion's jurisdiction only for ad valorem assessment.
21/ Pipelines - gas and petroleum.
22/ Certification and safety only.
23/ Also counted as "electric, private" and as "gas, private."
24/ when municipally owned gaa systems operate outside county in which municipality Is locatad.

Commission has jurisdiction over races, sen/ice and safety.
25/ Service regulation only: not rates<
26/ Under partial 3aard jurisdiction.
27/ jurisdiction axisca but no regulataee ccme under this category. However, under other authority, 

the PERC exorcises jurisdiction over tho rates of DOE's five power marketing agencies.
23/ Oas and electric regulation established April 12, 1974 1 rate regulation became effective Jan.

1. 1975.
29/ Under the Department of Energy Organisation Act, Public Law 95-91, 91 Stat. 565 (August 4, 1977)

and S<acutivs Order Ho. 12009, 42 ?.R. 46267 (September 15, 1977), functions formerly vested in
the interstate Commerce Cotmsissicn war® transferred to PERC. where the regulatory function 
establishes rates or charges for the transportation of  oil by pipeline or the valuation of oil 
pipelines, effective October 1, 1977.

30/ seventeen 'under full 3oard jurisdiction; nine under partial 3oard jurisdiction.

31/ seventy-three operating in 3tate but four voted out of Commission jurisdiction leaving sixty- 
nine still under Commission.

32/ Territorial and siting.
33/ This number includes two LP3 only utilities.
34/ certification only.
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REGULATION OF ELECTRIC, GAS A N D  TELEPHONE RATES

Tables 3 through 12 show the extent of the authority of 
regulatory agencies over the various facets of the rate regulation 
of electric, gas and telephone utilities. Data is included on all 

50 States, the District of Columbia, Puerto Rico and the Virgin 
Islands, as we ll as the Federal Energy Regulatory Commission, the 

Federal Communications Commission, and the regulatory authorities 

of Nova- Scotia, Ontario, Alberta, and Quebec, Canada.

A b s e n c e  of agency control over rates does not necessarily 

mean complete lack of governmental regulation. Under common law 
public utilities must render service at reasonable rates and w i t h­
out undue discrimination. In the States where the agency lacks 

authority over one- or more services the statutes often provide 

other methods of regulating utility sales and service. For instance, 
Table 3 shows that relatively few State agencies hav e control over 

the rates o f  publicly owned or cooperatively owned utilities. How­
ever, regulatory authority over these utilities is generally vested 

w ithin a municipal  g overnment or ether governmental agency. Table 
4 supplies further information on municipal utility regulation.

State agencies with authority to regulate rates of privately 

owned electric, gas and telephone utilities also generally have 

the authority to require prior authorization of rate changes, to 
suspend proposed rate changes, and to initiate rate investigations.

In a m a j o r i t y  of the States, the agencies ha ve the authority to 
prescribe i n terim rates and to establish sliding scale (i.e., the 

authority to establish a plan for automatic periodic changes in 
rates), and to mak e other adjustments. Also, State agencies 
g e n e r a l l y  provide for representation of the consumer interest 
during regulatory proceedings on both a formal basis (representation 

b y  a People's C o unsel or State Attorney General), and informal 
basis (the right of intervention b y  interested parties).

Details of the authority of the various State agencies to 
control rate changes and other aspects of the operation o f  the 
o w n e r s h i p  classes of utilities are shown in the following tables 

of this Section.

S E C T I O N  3
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•oocnocas - Table 1 - rssuiatich OP RATE3> ELECTRIC. 3 AS viD TELEPHONE UTILITIES 'continued)

53/ n  for resale outside municipal boundaries. Purauant to tho Siectcic Energy Marketing Act tha 
Alberta pub das jurisdiction to fix tha price at w m c h  one publicly (municipal) owned utility 

lolls to the Alberta Electric Energy Marketing Agency.
54/ only if the municipality has passed a by-law approved by tha lieutenant o o v e m o r  in Council, 

bringing itself 'under the Alberta PUB or if the public body is the Oovemraent of tha Province 

of Alberta.
55/ Review rata structure changes and comment on their comparability with common race structure 

guidelines.
56/ Has authority only ac tha election of the cooperative.
57/ sates cannot be increased without hearings snd a subsequent order of the Commission, conse­

quently, no suspension is required.
58/ PUC does not regulate rates of rural telephone cooperatives or of thirteen independents and

three municipals.
59/ cstnniasion has limited review authority over rate changes by municipally owned utilities.
50/ one hundred and fifty days beyond automatic 35 days and two additional days for aach day of hearings 

on merit beyond 15 days.

61/ One year for utilities with 33 million or less annual gross revenues) indefinite for utilities
with over 33 million in annual groes revenue!. Interim rates must be acted upon within five
months for utilities with S3 million or less annual gross revenuesr no statutory requirements 
for large utilities.

62/ Rates become effective after seven monehs if Cotmaission does not take action.
63/ May be extended to nine months if just cause is shown in the Record.
64/ only with that 'service which extends ons mile beyond tha corporate limits.
65/ Rates of cooperatives providing services to members only ara noc regulated.
66/ May become deregulated upon majority vote of at iaaat IS percent of eligible members.

57/ only intrastate viATS.
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(b) The com m issioner of a d m in is t ra t io n  shall sep ara te ly  account for 
in v es t ig a t io n  and h e a r in g  cost3 collected under th is  section t h a t  th e  
com m ission  deposits  in th e  genera l  fund. The an n u a l  e s t im a te d  b a l ­
ance  in th e  iccoun t m ay be used by the legislature to m a k e  a p p ro p r ia ­
tions  to th e  commission to ca r ry  out th e  purposes of th is  section. l§ 6 
ch 113 SLA 1970: am § 63 ch 138 SLA 1986)

E ffect o f amendments. — The 986 
amendment, effective Ju ly  1, 1966. added 
subsection >bi.

A r t i c l e  10. G e n e r a l  P r o v is io n s .

Section
711. Exemptions 
720. Definitions

S e c .  42.05.711. E x e m p t i o n s ,  (a) The provisions of  th is  c h a p te r  do 
no t  apply  to a person who fu rn ishes  w ater , gas or pe tro leu m  or p e t ro ­
leum  products  by tan k ,  w agon, or s im ila r  conveyance, u n le ss  th e  p e r ­
son is th e re b y  sup p ly in g  w a te r ,  gas, pe tro leum  or p e tro leu m  produc ts  
to a public  u t i l i ty  in w hich  th e  person has an  "affil ia ted  in te r e s t . ”

(b) E xcep t  a s  o th e rw ise  provided in this subsection, public  u t i l i t i e s  
ow ned a n d  o p era ted  by a  political subdivision of the  s ta te ,  o r  e lec tr ic  
o p e ra t in g  en t i t ie s  es tab lished  a s  the in s t ru m en ta l i ty  of  tw o or m o re  
public  u t i l t ie s  owned a n d  opera ted  by political su b d iv is ions  of th e  
s ta te ,  a r e  ex e m p t from th is  chap te r ,  o ther th a n  AS 42.05.221 — 
42.05.281 an d  42.05.385. However,

(1) th e  govern ing  body of a  political subdivision m ay  e lec t to  be 
subjec t to th is  chap te r ;  and

(2) a  u t i l i ty  o r  e lectr ic  o pera t ing  entity  th a t  is owned a n d  o p e ra ted  
by a political subd iv is ion  a n d  th a t  directly competes w i th  a n o th e r  
u t i l i ty  o r  e lectr ic  ope ra t in g  en t i ty  is subject to th is  c h a p te r  a n d  a n y  
o th e r  u t i l i ty  or e lectric  ope ra t in g  en ti ty  owned and  o p era ted  by th e  
political subdivision is also subject to vhis chapter .

(c) T h e  ow nersh ip  in  whole or  part,  of the corporate  stock of a  pub lic  
u t i l i ty  does no t m a k e  th e  o w ner  a  public u ti l i ty .

(d) T h e  commission, on a  f inding th a t  no leg it im a te  public  in te r e s t  
will be served, m ay exem pt a u t i l i ty  from all or any  portion  o f  th is  
chap te r .

i.e) N o tw i th s ta n d in g  any o th e r  provisions of th is  chap te r ,  any  e lec­
tr ic  or  te lephone  u t i l i ty  th a t  does no: gross 850,000 a n n u a l ly  is ex ­
em pt from regu la t ion  un d er  this chap te r  unless 25 percen t  o f  the  
subsc r ibe rs  pe tit ion  the  commission lor regula tion .

ifi N o tw i th s ta n d in g  any  o th e r  provisions of th is  chap te r ,  an  e lec tr ic  
o r  te lephone  u t i l i ty  : h a t  does nut gross 5325,000 a n n u a l ly  m ay  e lec t to 
be exem pt from the provisions of th is  chapter  o the r  th a n  AS 42.05.221 
—  42.05.281 un d e r  th e  procedure described in AS 42.05.712.

ITS
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tg ; A u t i l i ty ,  o th e r  th a n  a  te le p h o n e  or e ie c tr ic  u t i l i ty ,  th a t  d o es  n o t 
g ro ss  5 1 0 0 ,0 0 0  a n n u a l ly  m a y  e le c t to  be e x e m p t from  th e  p ro v is io n s  o f  
th is  c h a p te r  o th e r  th a n  A S  42 .05 .221  —  4 2 .05 .281  u n d e r  th e  p ro ce­
d u re  d e s c r ib e d  in A S  42.05 .712 .

< h) A c o o p e ra tiv e  o rg a n iz e d  u n d e r  AS 10.25 m a y  e lec t to  be e x e m p t 
from  th e  p ro v is io n s  of th is  c h a p te r ,  o th e r  th a n  AS 4 2 .0 5 .2 2 1  —
4 2 .0 5 .2 8 1 . u n d e r  th e  p ro ce d u re  d e sc r ib e d  in  A S  42 .05 .712 .

(i) A  u t i l i ty  w h ich  fu rn is h e s  co llec tio n  a n d  d isp o sa l se rv ic e  o f  g a r ­
b ag e , re fu se , t r a s h ,  o r  o th e r  w a s te  m a te r ia l  a n d  h as a n n u a l  g ro ss  
r e v e n u e s  o f  5 2 0 0 ,0 0 0  o r le s s  is e x e m p t from  th e  p ro v is io n s  o f  th is  
c h a p te r ,  o th e r  th a n  th e  c e r t if ic a tio n  p ro v is io n s  o f  AS 4 2 .0 5 .2 2 1  —
4 2 .0 5 .2 8 1 , u n le s s  25  p e rc e n t o f th e  su b sc rib e rs  o r  su b sc r ib e rs  r e p r e ­
s e n t in g  25 p e rc e n t  o f  th e  g ross re v e n u e  o f  th e  u t i l i ty  p e t i t io n  th e  
co m m iss io n  fo r  re g u la tio n .

(j) T h e  p ro v is io n s  o f  th is  c h a p te r  do  n o t a p p ly  to  sa le s , e x c h a n g e s  o r 
g if ts  o f  en erg y ’ to  a n  e le c tr ic  u t i l i ty  c e r tif ic a te d  u n d e r  th is  c h a p te r  
w h e n  th e  e n e rg y  w h ich  is th e  su b je c t of th e  sa le , e x c h a n g e  or g if t  is 
w a s te  h e a t ,  e le c tr ic i ty ,  o r o th e r  e n e rg y  w h ic h  is s u rp lu s  o r th e  by­
p ro d u c t o f  a n  in d u s t r ia l  p rocess. In  a n  a r e a  in  w h ic h  no e le c tr ic  u t i l i ty  
is c e r t if ic a te d  fo r se rv ic e , e n e rg y  p ro v id ed  by s a le ,  e x c h a n g e  o r  g if t 
m a y  be p ro v id e d  to  a n y  u t i l i ty  w h ich  is c e m f ic a te d  for se rv ic e  to  t h a t  
a re a .  A  c o n t r a c t  for th e  sa le , e x c h a n g e  o r g if t  o f e n e rg y  e x e m p t u n d e r  
th is  s u b s e c tio n  does n o t m a k e  th e  s u p p lie r  a  p u b lic  u t i l i ty ,  a n d  d o es 
n o t  t r a n s f e r  th e  re s p o n s ib il i ty  to  p ro v id e  u t i l i ty  s e rv ic e s  fro m  a  c e r t i f i ­
c a te d  u t i l i ty  to  a n y  o th e r  p e rso n .

(k) A  u t i l i ty  w h ich  fu rn is h e s  ca b le  te le v is io n  s e rv ic e  is e x e m p t fro m  
th e  p ro v is io n s  o f  th is  c h a p te r  o th e r  th a n  A S  42 .05 .221  —  4 2 .0 5 .2 8 1  
u n le s s  25  p e r c e n t  o f  th e  su b sc r ib e rs  p e t i t io n  th e  co m m iss io n  for r e g u ­
la tio n .

(/) A p e rso n , u t i l i ty ,  o r c o o p e ra tiv e  th a t  is e x e m p t from  r e g u la t io n  
u n d e r  A S  4 2 .0 5 .7 1 1 (a )  o r (d) —  (k i is n o t su b je c t to  r e g u la tio n  b y  a 
m u n ic ip a l i ty  u n d e r  A S  29 .35 .060  a n d  29 .3 5 .0 7 0 . (S 6 ch  113 S L A  
1970; a m  § 3 ch  76 S L A  1973; am  $ 8 ch  83 S L A  1980 ; am  §§ 7 —  9  ch 
136  S L A  1980; a m  § 8 9  ch  59 SLA  1982; a m  § 1 c h  30  S L A  1983; am  
§ 68  ch 74  S L A  1985; a m  § 1 ch 80  SLA  1985; a m  § 2 c h  107 S L A  
1986)

Effect o f am endm en ts . — The first 
1985 amendment substituted "AS
29.35.060 and 29.35.070" for "AS
29.48.060 — 29.48.090" at the end of sub­
jection '/»

The second 1985 amendm ent tn .-objec­
tion >b> inserted the language beginning 
"electric operating entities'" and ending 
"subdivision of the state."

The 19S6 amendm ent rewrote subsec­
tion • b».

O pinions of a tto rn ey  genera l. — An
electrical utility owned and operated by a 
regional electrical authority would con­
tinue tn qualify for the broad exemption 
from the Alaska Public Utilities Commis­
sion Act. AS 42.05. available' to political 
subdivision!- under AS 42.05-7!l'b< once 
it had comuieted it# proposed organization 
as a nonprofit corporation pursuant to AS 
!0 20 .lune 1 *»T«» Op. Ati'v Gen.
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(I) A p e rso n , u t i l i ty ,  o r  c o o p e ra tiv e  t h a t  is e x e m p t from  r e g u la t io n  
u n d e r  AS 4 2 .0 5 .7 1  H a l o r <d) — ik )  is n o t su b je c t to r e g u la t io n  by a 
m u n ic ip a lity  u n d e r  A S  2 9 .4 8 .0 6 0  —  29 .48 .090 . (5 6 ch 113 S L A  1970: 
am  j  3 ch 76 SLA  1973; a m  5 3 ch  83 SLA  1980; a m  7-9  ch 136 S L A  
1980; am  § 8 9  ch 5 9  SLA  1982; a m  $ 1 ch  30 S L A  1983)

C ro ss  re fe re n c e s . — Fo r lim ita tio n s on 
these exemptions, see AS <42.05.32 l(b>  and 
AS 42 .05 .381 (c ).

E ffe c t o f a m e n d m e n ts . — T he first 
1980 amendment added subsection  >j).

The second 1980 am endm ent deleted 
"excepting the fu rn ish in g  of collection and 
d isposal serv ice of garbage , re fuse, trash  
or other waste m a te r ia l"  fo llow ing 'none of 
whose u t ilit ie s "  near the b e g in n in g  of sub­
section ib i. deleted the former second sen­
tence in  subsection (b>. which read: 
"N otw ith stand ing any o ther prov isions of 
th is chapter, m un ic ip a lit ie s  p rov id ing col­
lection and d isposa l se rv ice  of garbage, 
refuse, trash  or other w aste m ateria l 
w ith in  the ir corporate boundaries are not 
subject to regu lation by the A la ska  Public 
U tilit ie s Commission u n le ss  the m unic­
ipality  elects to be subject to the prov isions 
of th is chapter," sub stitu ted  "S 5 0 .0 0 0 ” for 
"5 2 5 ,0 0 0 "  fo llow ing "does not g ro ss" near 
the m iddle of subsection (e>. substitu ted

"under 'h is  chapter" for "hereunder" 
tollow ing ‘exempt from regu lation " near 
the middle of subsection le i. and added 
subsections if l through (i>.

The 1982 amendment, effective May 28 . 
1982. deieied "on June  3 0 .1 9 8 0 "  preceding 
"a  u tility ." and inserted "a n n u a l” 
preceding “gross revenue" in subsection 
tii

The 1983 amendment added subsections 
<ki a n d «l).

O p in ion s o f  a tto rn e y  g e n e r .iL  — An 
electrical u t ility  owned and operated by a 
regional electrical au thon ty would con­
tinue to qualify  for the broad exemption 
from th is chapter, ava ilab le  to po litical 
subd iv isions under subsection <bi of th is 
section once the regional electrical au thor­
ity had completed its proposed o rg an iza ­
tion a s  a nonprofit corporation pursuan t to 
AS 10 .20 .005 et seq. Ju n e  7, 1976 . Op. 
Att'v Gen.

Mr
fi

N O T E S  TO  D E C IS IO N S

M un ic ip a lly  owned u tilit ie s  in  com­
petition  w ith o th e r u ti lit ie s  sub jec ted 
to fu ll gamut o f  re g u la t io n  p e rta in ing  
to  o th e r u tilit iea , w ith  excep tion

re la t in g  to bond  c o v e n an ts . — See
A laska Pub. U tils . Comm'n v. M unic­
ipality  o f Anchorage, Sup. Ct. Op. No. 1326  
(F ile  No. 2940 ). 55 5  P .2d  2 6 2  (1 9 76 ).

S e c . 4 2 .0 5 .7 1 2 . D e r e g u l a t i o n  b a l lo t .  <a) A u t i l i ty  o r  c o o p e ra tiv e  
w h ich  m a y  e le c t  to  b e  e x e m p t from  th e  p ro v is io n s  o f  th is  c h a p te r  s h a ll  
poll i ts  su b s c r ib e rs  o r  m e m b e rs  in  th e  m a n n e r  d esc rib ed  in  th is  se c tio n .

(b) T h e  v o te s  o f  a  m a jo r i ty  o f th o s e  v o tin g  in  a n  e le c tio n  in  w h ic h  a t  
le a s t 15 p e rc e n t o f t h e  e l ig ib le  su b s c r ib e rs  o r m e m b e rs  r e tu r n  b a l lo ts  
a r e  re q u ire d  fo r a  u t i l i t y  o r  c o o p e ra tiv e  to  e lec t e x e m p tio n  u n d e r  (a) o f 
th is  se c tio n .

(c) E a c h  s u b s c r ib e r  o r  m e m b e r  o f  th e  u t i l i ty  o r  c o o p e ra tiv e  s h a ll  
rec e iv e  n o tic e  o f  a n  e le c tio n  u n d e r  th is  se c tio n  w ith  th e  s u b s c r ib e r 's  o r 
m e m b e r’s r e g u la r  b i l l  fo r s e rv ic e  a t  le a s t 60  d ay s befo re  th e  d a te  s e t  for 
th e  e lec tio n . T h e  n o tic e  s h a l l  c o n ta in  im p a r tia l  la n g u a g e  in fo rm in g  th e  
su b sc rib e rs  o r  m e m b e rs  t h a t  a n  e lec tio n  on th e  o p tio n  o f  d e re g u la t io n  
o r  re g u la t io n  by  th e  A la s k a  P u b lic  U ti l i t ie s  C o m m iss io n  w ill be held  
w ith in  60 d a y s  a n d  t h a t  a b a l lo t  to  p a r t ic ip a te  in  t h a t  e le c tio n  w ill be 
m a iled  o r d e l iv e re d  to  e a c h  s u b sc r ib e r  o r m e m b e r  of th e  u t i l i ty  o r 
co o p e ra tiv e  w ith  th e  r e g u la r  b ill fo r se rv ice . T he n o tic e  s h a l l  a lso  s ta te

41
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t h a t  a s u b s c r ib e r  o r  m e m b e r  o f  th e  c o o p e ra tiv e  is e n t i t le d  to vo te in th e  
e lec tio n  w ith o u t re g a rd  to  w h e th e r  th e  s u b s c r ib e r 's  o r m e m b e r’s 
a c c o u n t w ith  th e  u t i l i ty  o r  c o o p e ra tiv e  is c u r r e n t  a n d  th a t  th e  b a llo t 
m u s t  be p o s tm a rk e d  or r e tu r n e d  to  th e  co m m iss io n  w ith in  30  d ay s a f te r  
it  w a s  m a ile d  o r o th e rw is e  d e liv e re d  to  th e  s u b s c r ib e r  o r m em ber. T h e  
n o tic e  s h a ll  a lso  a n n o u n c e  th e  sc h e d u le  for o n e  o r  m ore  p u b lic  m e e tin g s  
w h ich  s h a l l  p ro v id e  an  o p p o r tu n ity  for th e  su b s c r ib e rs  o r m em b ers  to  
d isc u ss  th is  e lec tio n . T h e  p u b lic  m e e tin g  or m e e tin g s  sh a ll  b e  held  n o t 
m o re  th a n  30  d a y s  befo re  th e  b a l lo ts  a r e  m a ile d  o r d is t r ib u te d  to th o se  
e l ig ib le  to  vo te . A c o o p e ra tiv e  m a y  s a tis fy  th is  r e q u ire m e n t by  in c lu d ­
in g  a  d isc u ss io n  o f  th is  e le c tio n  on th e  a g e n d a  o f  an  a n n u a l  m e e tin g  if 
th e  a n n u a l  m e e tin g  is s c h e d u le d  to b e  held  n o t m o re  th a n  30 d a y s  
b e fo re  th e  e le c tio n .

*d) A b a l lo t  w ith  r e tu r n  p o s ta g e  p a id  sh a ll  be m a ile d  o r d e liv e red  to  
ea ch  s u b s c r ib e r  o r  m e m b e r  o f  th e  u t i l i ty  o r  co o p e ra tiv e  w ith  th e  
s u b s c r ib e r 's  o r  m e m b e r 's  b ill fo r  se rv ic e  a n d  sh a ll  c o n ta in  on ly  th e  
fo llo w in g  la n g u a g e :

" S h a l l .........................( n a m e  o f  u t i l i ty  o r  co o p e ra tiv e )  be e x e m p t from
r e g u la t io n  b y  th e  A la s k a  P u b lic  U ti l i t ie s  C om m ission?

[ ] Y E S  [ ] N O "
(e) T h e  r e s u l t s  o f  a n  e le c tio n  u n d e r  th i s  se c tio n  sh a ll  be ce rtif ied  by 

th e  c o m m iss io n  w ith in  60 d a y s  a f te r  th e  b a l lo ts  a r e  m a ile d  or d e liv e red  
to th e  s u b s c r ib e r s  o r  m e m b e rs .

(f) D u r in g  th e  60  d ay s  im m e d ia te ly  p re c e d in g  a n  e lec tio n  u n d e r  th is  
se c tio n  a l i s t  o f  s u b s c r ib e r s  o r  m e m b e rs  o f th e  u t i l i ty  o r co o p e ra tiv e  
s h a l l  be m a d e  a v a ila b le  a t  co s t to a n y  s u b s c r ib e r  o r  m e m b er of th e  
u t i l i ty  o r c o o p e ra tiv e  w ho  r e q u e s ts  one . T h e  l i s t  s h a ll  be in  th e  sa m e  
fo rm  t h a t  is  a v a ila b le  to  th e  u t i l i ty  o r  co o p e ra tiv e .

(g) T h e  b o a rd  o f  d ire c to rs  o f  a  u t i l i ty  o r  c o o p e ra tiv e  m a y  call a n  
e le c tio n  u n d e r  th is  se c tio n  on  i ts  ow n in i t i a t iv e  a n d  s h a l l  ca ll a n  e lec ­
t io n  up o n  r e c e ip t  o f  a  v a l id  p e t i t io n  f ro m  its  s u b s c r ib e r s  o r  m e m b ers . 
A p e t i t io n  s h a ll  b e  co n s id e re d  v a l id  if  i t  is s ig n e d  by n o t less th a n  th e  
n u m b e r  o f  su b s c r ib e rs  o r  m e m b e rs  e q u a l to te n  p e rc e n t o f th e  f i r s t  
5 ,0 0 0  su b s c r ib e rs  o r  m e m b e rs  a n d  th r e e  p e rc e n t o f th e  su b sc rib e rs  o r  
m e m b e rs  in  ex cess  o f  5 ,000 . A n e le c tio n  u n d e r  th is  se c tio n  m ay only  b e  
h e ld  once e v e ry  tw o  y e a rs .

(h) A  u t i l i ty  o r  c o o p e ra tiv e  w h ich  is a l re a d y  e x e m p t from  re g u la tio n  
u n d e r  th is  se c tio n  m ay e le c t  to  t e rm in a te  i ts  e x e m p tio n  in  th e  sam e 
m a n n e r . (§ 10 ch 136 S L A  1980)

S e c .  4 2 .0 5 .7 2 0 . D e f in i t io n s .  In  th is  c h a p te r
(1) " a ff il ia te d  in te r e s t"  in c lu d e s :
(A) a  p e rso n  o w n in g  o r h o ld in g  d ire c tly  o r in d ir e c tly  five p e r  cen t o r  

m o re  o f  th e  v o tin g  s e c u r i t ie s  o f  a  p u b lic  u t i l i ty  e n g a g e d  in  in t r a s ta te  
b u s in e s s  in  th is  s ta te ;

iB ) a  p e rso n , o th e r  th a n  th o se  sp ec ified  in i A ) o f th is  p a ra g ra p h , in  
a c h a in  o f  su c c e ss iv e  o w n e rs h ip  o f 'f iv e  per c e n t  o r  m ore  o f  v o tin g
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MEMORANDUM

TO: Representative John Sund

ATTN: John Hartlr

FROM: Ginny Fay V 'V  A
Legisl ativ^lAnalyst

RE: Alaska Public Utilities Jurisdiction and Senate Bill 22
Research Request 87.291

You requested that we analyze the effect of Senate Bill 22 (SB 22), 
a t t a c h e d  on the Alaska Public Utilities Commission's (APUC) statutory 
authority to regulate utilities in the public interest. You were specific­
ally interested in: the regulatory process for setting wholesale power 
rates; the role of other states' public utility commissions in regulating 
wholesale electric power sales agreements; and whether state public utility 
commissions can annul or retroactively change wholesale power rates. You 
also asked that we provide information regarding the Alaska Power Author­
ity's (APA) statement that failure to pass SB 22 would "kill" the Bradley 
Lake project because the APA's bonds would be considered "junk bonds" by 
financial institutions.

Senate Bill 22 would affect the regulation of utilities in Alaska in the
following ways:

1. exempting wholesale power sales agreements between the APA and 
p ublic utilities from the APUC's jurisdiction (Bill Section 1; 
Alaska Statute 42.05.431); .

2. statutorily providing that all costs incurred by a utility in 
connection with a contract with the APA are prudent and allowable 
when the APUC sets that utility's rates (Bill Section 3; Alaska 
Statute 42.05.511);

3. exempting small electric and telephone utilities from APUC regula­
tion unless 25 percent of the utility's subscribers petition the 
commission for regulation [Bill Section 4; AS 42.05.711(e)];
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4. exempting the APA from APUC regulation by specifying that the APA is 
not a utility (Bill S e c t i o n -5; A S ^42.05.711); and

5. specifying that military costs or kilowatt-hour sales are excluded 
from power cost equalization sales calculations (Bill Section 7; 
Alaska Statute 44.83.162).

Jurisdiction Over Wholesale Electrical Power Sales

Wholesale Power Rate Setting. In the contiguous states, all wholesale 
electrical power sales transactions are regulated by the Federal Energy 
Regulatory Commission (FERC). The FERC was given jurisdiction over whole­

sale power rates as a result of a 1964 U.S. Supreme Court decision. The 
Court's decision was based on the physical property of electricity--that 
one electron is indistinguishable from another. When electricity is sold 
at wholesale across state boundaries on large, integrated power grids, the 
state of origin--and thus, the state with regulatory jurisdiction--is 

indeterminable. As a result of this decision, the "bright line rule" was 
established; the role of the FERC is wholesale jurisdiction while retail 

jurisdiction is left to the states.

The FERC sets wholesale power rates in much the same manner as retail rate 
setting is conducted by state public utility commissions (PUCs). Rate 
filings, terms and agreements are entered before the FERC, which then files 
a docket with its rate determination. It is not-unusual for state public 
utility commissions to appear before the FERC to present state regulatory 
policy and practices to assure coordination of wholesale and retail rates. 

Part II of 16 USC exempts government facilities from FERC regulation of 
rates. Part I, however, provides for FERC regulation of all FERC licensees 
which are not otherwise regulated under state jurisdiction. Wholesale 
power sales agreements between the APA and regulated public utilities would 
fall under the jurisdiction of FERC if APUC regulatory jurisdiction is 
removed.1

Role of PUCs in Other States. In all states, public utility commissions 
have full jurisdiction over retail rate setting of regulated utilities. 
The majority of regulated utilities in this country fall into the group of 
investor-owned utilities (IOUs). The IOUs often have their own retail 
customers in addition to selling wholesale power to other IOUs, public 
utilities, municipal utilities, and electrical cooperatives. Most whole­
sale power sales agreements are indirectly regulated by public utilities 
commissions through the planning and retail rate setting process. Because 
they have control at the planning and retail stages of power production, 
PUCs are generally not concerned about jurisdiction over wholesale rates.

^Robert Fitzgibbons, Associate General Counsel, Federal Energy Regula 
tory Commission, personal communication, May 7, 1987.
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In contrast to Section- 3 of SB 22, utilities in other states are held 
accountable for any "mistakes" made in wholesale agreements; the retail 
rate setting process includes a review of wholesale agreements for pru­
dence. Because PUCs do not directly regulate wholesale agreements, they 
cannot annul or retroactively change these agreements.

Most public utilities commissions coordinate or conduct statewide planning 
and demand forecasting and have the authority to certify the construction 
of electrical generation facilities and transmission lines. Certification 

by the PUC is based on additional supply facilities being consistent with 
the statewide plan and the demand forecast. In a growing number of states, 
certification also requires demonstration that all demand-side management 
and reduction options have been utilized and the supply option is the 
least-cost option. In California, Wisconsin, and the Pacific Northwest, 
compliance with the statewide energy plan assures that additional supply 
capacity will be considered "prudent"--and therefore eligible for inclusion 
in the utility's rate base. The policy of these states implies that if 
only required supply facilities are constructed and these are consistent 

with the long-term objective of preventing expensive over-capacity, then 
wholesale and retail electrical rates will be as low as possible.

Officials at the National Association of Regulatory Utility Commissions 
(NARUC), National Conference of State Legislatures (NCSL), and in Wiscon­
sin, New York, California, and the Pacific Northwest states indicated that 
portions of SB 22 reflect Alaska's lack of energy planning and poor organi­
zational structure of energy agencies.^ They believe that the bill 
attempts to pass the cost of poor planning on to consumers by removing the 
APUC's authority to regulate. Section three of SB 22 results in the 
effective removal of APUC retail regulatory authority. They believe it is 
unlikely that federal laws and regulations will allow such a drastic meas­
ure or that this is ultimately in the public interest.

All of these officials were most concerned about section three of the 
bill. That section provides that all utility costs associated with APA 
contracts and/or projects are prudent. Charles Gray, with the NARUC, 
called it a "drastic provision that takes all possible authority away from 
the commission [APUC] and is not very desirable." Jerry Mendel, of Wiscon­
sin, referred to it as an automatic carry through--something that most 
states are actively trying to prevent. Mr. Mendel stated that "more impor­
tantly, this type of guarantee will make it hard to avoid sweetheart deals 
between the State and utilities." Julian Ajelo, of California, stated that 
section three "hamstrings the public utilities commission and essentially 
does away with the APUC. The basis of utility regulation is the 
determination of prudence and the ability to make that determination is in 
the public interest." Tom Foley, with the Northwest Planning Council, said

2These states were contacted because their regulation of public utili­
ties have been identified as models for the country.
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that section three "provides utilities with a carte blanche." Terry Fox, 
of the New York Power Authority (NYPA), indicated that he had "never heard
of any provision like that before." He said the New York Public Utilities
Commission in no way exempts or automatically deems prudent any purchases
of NYPA power by New York utilities. The NYPA electrical power contracts
are treated no differently than other wholesale power contracts in the 
state.

In regard to state regulation of the APA, it is difficult to compare this 
with other states because other states do not have agencies similar to the 
APA. The closest approximation is the New York Power Authority. The major 
difference between the APA and the NYPA, however, is the fact that the NYPA 
does not receive state funding. The NVPA must operate in a competitive 
environment; if they cannot compete with IOUs and fully pay for the con­
struction, operation, and administration of state facilities, then they 
cannot build them. The NYPA bonds for construction of generating and 

transmission facilities; its own revenues are used to secure the bonds. 
The state of New York incurs no expenses or liabilities from the NYPA.

Julian Ajelo, of California, suggested that rather than worry about which 
state agency has authority over the other, it would make more sense to give 
the APUC facility siting authority over all utilities including the APA. 
In addition, he indicated that the APUC should perform the state's energy 
planning and demand forecasting functions. This would balance the roles 
and authority of the APUC and APA, which would result in improved energy 
policy and management. He stated that the apparent nature of the APA 

results in it acting like a utility and noted that utilities throughout the 
country have historically over built generating capacity and overestimated 
energy demand. California's certification and planning process eliminates 
the ability of utilities to over build.

In regard to the statement that APUC jurisdiction over APA wholesale power 

sales agreements would result in APA having a junk bond rating, Mr. Fred 
Eoff stated that this "sounded a little extreme."3 He stated that 
financial institutions prefer regulatory stability but are not adverse to 
r e g u l a t o r y  o;ersight. Onl y  extreme regulatory oversight that would 
jeopardize a financial institution's ability to receive payment would be 
avoided. Mr. Eoff did not believe APUC jurisdiction would considered 
extreme regulatory oversight. As a historical note, Mr. Eoff said that in 
the W a s h i n g t o n  Public Service Supply Company (WPSSC) situation, over 
capacity, the inability to sell electrical power and rate shock were much 
l a r g e r  considerations to financial institutions and resulted in their 
withdrawal of financial backing for the Washington projects. The devastat­
ing effect on rate payers and utilities of these projects resulted in the
planning effort currently under way in the Pacific Northwest.
-

J Fred Eoff is the m a n a g e r  of northwest regional bond activities of
Boettcher & Company, Inc. which is a stock and bond brokerage firm. Mr.
Eoff is located in the firm's Seattle office.
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The APA position paper on SB 22 (attached) states that the statutes as 
currently written present a conflict because the APUC has no jurisdiction 
over the APA but has jurisdiction over the wholesale power sales agreements 
to which the APA is a party. The APUC's jurisdiction over contracts
involving the APA stems from its jurisdiction over the regulated utilities
that are party to the contracts. This does not constitute a statutory
conflict; the fact that the APUC does not have jurisdiction over the APA
does not imply that it should not have jurisdiction over any activity to 
which the APA is a party.

The exemption of wholesale power sales agreements from APUC jurisdiction is 
not objectionable from the standpoint of the public interest--PUCs in most 

states do not regulate wholesale power sales. However, to extend the 
exemption to retail rate setting by automatically deeming prudent all APA 

activities and projects is a rather radical provision and, according to the 
utility regulators I contacted, is clearly not in the public interest.

Given the current excess generating capacity in the Railbelt, it is 
possible that the APUC would consider utility purchases of relatively 
expensive Bradley Lake power imprudent and, thus, would not allow 8radley 
Lake costs to be considered in the utilities' rate structure. In this 
sense, the statement that failure to pass SB 22 could kill Bradley Lake is 
accurate, but the reason is not that junk bonds will raise the price of 
power and prevent an agreement on power sales. In fact, passage of SB 22 
does not ensure that Bradley Lake can proceed unhindered by regulatory 
oversight.

Removal of APUC jurisdiction over wholesale power sales agreements will not 
solve the Bradley Lake power sales agreement problem. One problem with 
sales agreements stems from planned Puolic Utility Regulatory Policy Act 
(PURPA) energy projects in the Railbelt (see attached memorandum on PURPA 
facilities and their regulation). Because of dockets already filed with 
the APUC by PURPA facilities, either the APUC or FERC will be required to 
intervene under federal law in the Bradley Power Sales Agreement. In 
effect, PURPA requires utilities to purchase power from PURPA facilities 
before purchasing more expensive power.

As mentioned above, Part I of 16 USC requires that FERC regulate all FERC 
licensees that are not regulated by states. In effect, either the State 
must regulate its utilities or the federal government will intervene. It 
is highly u n l i k e l y  that Railbelt utilities will sign a nower sales 
agreement for Bradley Lake power unless jurisdictional complexities are 
resolved. While passage of SB 22 would remove APUC oversight, the problem 
would not be resolved because the FERC would be required to.step in and 
assert its authority under PURPA and Part I of 16 USC. Ultimately, planned 
PURPA facilities and excess capacity in the Railbelt may render the 

Railbelt utilities unable to include the purchase of Bradley Lake power in 
their rate structure. This conclusion implies that the APA's estimate of a 
2 percent interest rate increase could be optimistic; Bradley Lake bonds 
may be difficult to sell even at much higher interest rates. The issue is 
not who has jurisdiction over Bradley Lake power sales, but that any regu­
latory authority might question the prudence of the Bradley Lake project 
because of PURPA facilities and existing over capacity.
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Regulation of Small Electrical and Telephone Utilities

Section 4 of SB 22 provides for the automatic regulatory exemption of elec­
tric and telephone utilities that gross less than 550,000 annually or have 
fewer than 500 subscribers. As of June 30, 1986 there were 307 certifi­

cated utilities in Alaska, of which 117 are regulated. This section pro­
vides for the exemption of 17 of these 117 regulated utilities. Under 
Alaska Statute 42.05.712, a utility or a cooperative can--by a vote of its 
subscribers or members--be deregulated. This statute also allows for 
■exempt utilities or cooperatives to become regulated by the same process. 
At least two of the 17 utilities that would automatically be deregulated by 
the passage of SB 22 were previously exempt but voted to be regulated. It 
is unclear whether this law would again deregulate them and require another 
vote for deregulation It has been suggested that this statutory exemption 
removes the financial burden of regulation from small utilities. In cases 
where a financial burden does exist, the voting procedure of AS 42.05.712 
can deregulate the utility. Ihe APUC currently encourages a deregulation 
vote when it determines that the cost of regulation exceeds the benefits.

Removal of Military Costs from Power Cost Equalization Calculations

While the APUC believes that it is reasonable to remove the cost of 
military power from power cost equalization calculations, the APUC would 
like to conduct a cost of service investigation on a case-by-case basis to 
assure that power cost equalization revenues are allocated fairly between 
rural communities with and without military electrical utility clients. 
This is because military power purchases may lower the cost of electrical 
services in the community and any cost margin received by the utility 
should also be considered.

I hope you find this information useful. If you have any questions or 
would like additional information, please call.

Attachments



ALASKA POWER AUTHORITY 

Position Paper 

SPONSOR SUBSTITUTE FOR SENATE BILL NO. 22

The Alaska Power Authority supports enactment of SSS3 22. Specifically, 
Sections 1, 2, 4 and 5 of the bill, provide for amendments which would 

exempt wholesale power agreements between the Alaska Power Authority and 

a public utility from review or approval by the Alaska Public Utilities 

Commission (APUC). Enactment of this legislation is essential to the 

program of revenue bond financing of the Bradley Lake Hydroelectric 

Project.

The need for enactment of SSSB 22 is due to a 1986 amendment to APUC 
legislation. The amendment gives the APUC authority to review in 

advance and approve wholesale power agreements between public utilities. 
Once the agreements are in effect, the APUC may also order the .parties 
to the agreement to renegotiate the agreement if the 'APUC determines 

that the retail power rates are not just. Where the parties are unable 
to agree to an amendment, the APUC may order the parties to proceed 

under the agreement's dispute resolution procedures.

The 1986 amendment was part of a complex, lengthy and controversial 
package of amendments within the "sunset" reauthorization bill for the 
Alaska Public Utilities Commission. The effect of the amendment on the 

Alaska Power Authority, its wholesale power agreements, and the Bradley 
Lake agreement in particular, was never addressed to the 1986 Legisla­
ture. Consequently, we are now presented with a statutory conflict. 
The Power Authority is exempt by statute from the APUC's jurisdiction. 
On the other hand, the APUC has jurisdiction over wholesale power 

agreements to which the Power Authority is a party.

Without an amendment.to correct this anamoly, general civil construction 
cannot commence this-season. Bond financing will be jeopardized for at 
least two reasons. The lengthy hearing process and any subsequent 

litigation arising out of the APUC's orders would delay construction of 

Bradley and ultimately jeopardized timely bond financing of the project. 
Moreover, if the APUC can order negotiation of power sales contracts in 

effect, bondholders will not be able to rely on the power sales con­

tracts and the rates which are the basis for the contracts.

The Alaska Power Authority Board of Directors met on February 27, 1987, 

and unanimously adopted attached Resolution 1987-05, which supports 
legislation to be introduced- during the 1987 Legislative session, for 

the purposes of clarification that the Alaska Power Authority and its 
wholesale power agreements would be specifically excluded from the 
jurisdiction of APUC.

Additional background information outlining the need for enactment of 
SSSB 22 is provided in the attached memorandum (dated March 9, 1987) 
from the Alaska Power Authority bond counsel" of Wohlforth, Flint, and. 

Gruening.

8629/663/1



A l a s k a  P o w e r  A u t h o r i t y

Addendum to Alaska Power Authority Position Paper
SSSB 22

If S3 22 is enacted:

0 Allows Bradley contracts to be signed and executed in a timely
basis for construction to meet utilities' schedules of need.

0 Provides certainty to wholesale power rate based on terms and

provisions fixed in contract and not subject to future 

adjustment.
° Prevents duplication of review by State agencies. Public

interest already served by Alaska Power Authority involvement.
0 Lowers costs to consumers through lower interest rates on

long-term debt.
0 Lowers APUC review costs.
0 Eliminates possibility of conflicting interpretations of

contractual terms by two state agencies both assisted by the 

Dept, of Law

If not enacted:

0 The provision for adjusting rates in the future lowers the
‘rating of the long-term debt to less than investment grade 

(A-rated to "junk" bond.'*
0 Unable to have former contracts until APUC re-reviews all

power supply option studies already performed by 0MB, legisla­
ture, utilities and their respective boards, and Alaska Power

Authority and.its Board (including four commissioners).

° No basis for future decisions.
0 Delaying Bradley Lake by one year could increase construction

costs by approximately $10 million (less any additional 

arbitrage earnings.)

Interest rate could increase 1.5 to 2.0 percent.
Based on $175 million in debt and 8.0 percent and 9.75 percent 
interest rate for with and without exemption, respectively, 

debt service would increase by approximately $2.7 million per 

. year - $81 million over life of bonds.

8652/723/1
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1 IN THE SENATE BY T HE FINANCE COMMITTEE

2 CS FOR SPONSOR SUBSTITUTE FOR SENATE 3 I L L  NO. 22 (Finance)

3 IN THE L E G I SLATURE OF THE STATE OF A L ASKA

4 FIFTEENTH LE G I S L A T U R E  - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act exempting c e r t a i n  telephone and electric

7 utilities and certain transactions from r e g u lation by

3 the Alaska Public U t i l i t i e s  Commission; restricting

9 the authority of the A l aska Public Utilities Commis-

10 sio n  in c o n s i dering certain costs in connection with

11 rates charged by a u t i lity and w i t h  calculating power

12 cost equalization; and p r o v i d i n g  for an effective

13 date."

14 BE IT E N A CTED BY T HE LEGISLATURE OF T HE STATE OF ALASKA:

15 * S e c tion 1. AS 42.05.431(b) is a m e n d e d  to read:

16 (b) Except as provided in (c) of this section, a [A] wholesale

17 p o wer agreement b e tween public u t i l ities is subject to advance ap-

18 proval of the commission. A f ter a w h o l e s a l e  p o wer agreement is in

19 effect, the commission may not invalidate any purchase or sale obliga-

20 tion u n d e r  the agreement. However, if the c o m m i s s i o n  finds that rates

21 set in accordance wit h  the agreement are not just and reasonable, the

22 c o m m i s s i o n  may order the parties to n e g otiate a n  amendment to the

23 agreement and if the parties fail to agree, to u se the dispute resolu-

24 tion procedures contained in the contract.

25 * Sec. 2. AS 42.05.431 is amended by adding a new su b s e c t i o n  to read: -

26 (c) A  w h o lesale agreement for the sale of p o w e r  b e t ween the

27 A l a s k a  Power Authority and a public u t i lity is not subject to review

23 or approval by the commission.

29 * Sec. 3. AS 42.05.511 is amended by adding a new sub s e c t i o n  to read:

S30022c -I- CSSSS3 22(Fin)



1 (d) A ll costs incurred by a utility in c o n n e c t i o n  wit h  a con-

2 tract with the A l a s k a  Power Authority, including p o wer costs, w h e eling

3 charges for facilities owned or leased by the state, and overhead

4 costs associated wit h  the contract, are considered prudent and are

5 allowed in the rates charged by the utility.

6 * Sec. 4. AS 42.05.711(e) is amended to read:

7 (e) N o t w i t h s t a n d i n g  any other provisions of this chapter, an

8 [ANY] electric or  telephone utility that does not gross $50,000 an-

9 nually or chat has fewer than 500 subscribers is exe'ipt from regu-

10 lation under this chapter unless 25 percent of the subscribers peti-

11 tion the c o m m i s s i o n  for regulation. The commission may not combine

12 the revenue or s u b scribers of different utilities owned by the same

13 company w h e n  d e t e r m i n ing w h e t h e r  a utility is exempt u n d e r  this sub-

14 s e c t ion. »

15 * Sec. 5. AS 42 . 0 5 . 7 1 1  is amended by adding a n e w  s u b s e c t i o n  to read:

16 (in) The A l aska Power Au t h o r i t y  is not a public u t i l i t y  under

17 this chapter.

18 * Sec. 6. AS 44.83.090(b) is amended to read:

19 (b) The a u t h ority is not subject to the j u r i s d i c t i o n  of the

20 Alas k a  Public U t i l ities Commission. Nothing in this chapter [AS 44.-

21 83.010 - 44.83.425] grants Che authority any j u r i s d i c t i o n  o ver the

22 services or  races of any public utility or diminishes or otherwise

23 alcers the jur i s d i c t i o n  of the Alaska Public Utilities C o m m i s s i o n  with

24 respect to any public utility, including any right the co m m i s s i o n  may

25 have to review and approve or disapprove contracts for Che purchase of

26 electricity by a public utility other than a wholesale oower agreement

27 for yhe o u r chaje _of_ p ower from the au t h o r i t y .

28 'y Sec. 7. A S 4 4.33.162 is amended by adding a new su b s e c t i o n  to read:

29 (p) In c a l c ulating power cost equalisation, the c o m m ission may

CSSSS3 22 (F m )  -2- S30022c



June

noC consider coses or k i l o w a t t - h o u r  3ales associated wit h  a U n ited 

States Department of Defense facility.

Sec. 3. Sections 1, 2, and 5 - 7 of this Act are retroactive to 

7, 1986.

Sec. 9. This A c t  takes effect immediately under AS 01.10.070(c).

SB0022c -3 CSSSSB 22("in)


