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CSHB 604(HESS) and CSSSHB 637 (HESS)

PL 81-874 issues include:

1. If the state continues to deduct P.L. 81-874
revenues from state foundation entitlements, the
state must pass the federal disparity test.
Non-equalized local revenues provide the major
source of disparities.

2. If the state passes the federal disparity test, the
amount of P.L. 81-C74 deduction in a district is
limited by federal regulation to the percentage
that the "Local Revenues included in the State
Equalization Plan" 1is of "Total Local Revenues"™ in
the district. Presently, with no local revenues
from city/boroughs included in tht State foundation
plan, no P.L. 81-874 revenues can be deducted in
city/boroughs. With no local revenues in REAAs,
the formula does not apply, and theoretically all
P.L. 81-874 revenues can be deducted.

3. If the state reduces or eliminates the deduction
for P.L. 81-874 revenues from REAAs, the result
will be significant revenue shifts among districts
with high P.L. 81-874 districts benefiting the
most.

4. The state is a direct applicant for P.L. 81-87*
funds which results in a direct revenue to the
state of approximately 20.0 million dollars from
P.L. 81-874, primarily based upon students
attending on-base schools. The federal government
is questioning this practice which, if disallowed,
would require state statutory changes and would
result in loss of state revenue and extreme
revenue shifts among districts.

Presently, the state deducts 80% of the prior year®"s P.L.
81-874 revenues received by a REAA from the district's

foundation entitlement. This deduction statewide
(approximately $30.0 million in FY86) is in effect "state"
revenue for the purpose of foundation funding. There is no

deduction of local taxes or P.L. 81-874 revenues Tfrom
city/borough school districts. The 80% deduction from
REAAs (approximately $30.0 million) 1is in effect
redistributed throughout the entire state. The
city/boroughs, who contribute nothing, receive a share of
the REAAs®" P.L. 81-874 funds.

By federal statute and regulation the amount of P.L 81-874
funds which can be deducted in each district is restricted
to the percentage calculated as follows:

Local revenues 1included
Percentage = in State equalization plan x 100
Total Local Revenues



CSHB 604 (HESS) and CSSSHB 637 (HESS)
The formula is applicable to city/borough school districts
but not to REAAs.

In city/borough districts, which have local revenues, but
none of which are included in the State®s equalization

plan, the formula percentage is zero - no P.L. 81-874
revenue can be deducted. In REAAs, which have no local
revenues, the formula does not apply. However, before any

P.L. 81-874 revenues can be utilized in the State
equalization plan, the federal disparity test must be
passed by the state. Non-equalized local revenue is the
primary determinant of disparities among districts.

If there is a change in the present 80% deduction of P.L.
81-874 revenues from REAAs, there will be revenue shifts
among districts.

With a lower percentage deduction, high P.L. 81-874
districts will show increasing revenues and low P.L. 81-874
districts will receive less. City/borough districts, with
no deduction for P.L. 81-874 revenues, will have less
revenue.

Approximately another 20.0 million dollars of P.L. 81-874
revenue is received directly by the state for those

students for whom the state is the applicant agency. The
vast majority of the students being counted in this category
is students from military bases being served in "on-base"
schools in Anchorage and Fairbanks. At this writing, the
state"s practice of being a direct applicant for P.L. 81-874
revenues is being questioned formally by the federal
government. IT it was ruled by the federal government that
the state could not be an applicant, statutory changes

would be required to permit the local districts serving
these students to claim them for P.L. 81-874 funding. The

fiscal impact would fall on districts and the state. There
would be a net loss of revenue to the state which would
impact all school districts. Local school districts

claiming the students would have increased revenues from
P.L. 81-874. Tuition payments could be terminated to
city/borough districts for the students who would be
claimed for P.L. 81-874.

In the future, instead of the current, arbitrary 80%/20%
split, the State should take credit for 100% of PL 81-874
monies less the actual percentage due for the inclusion of
special education



LETTER OF INTENT REGARDING DEPARMENT OF EDUCATION BUDGET
HOUSE HESS COMMITTEE

CSHB 604 (HESS) and CSSSHB t 7(HESS)

In consideration of the Department of Education budget, we
urge that the Department maintain both direct pupil
services and the planning and statistical analysis
functions upon which the Legislature depends for reasonable
public policy development.

We are pleased to note the progress the Department has made
in requiring school districts to report fiscal and
statistical data in a uniform and comprehensive manner.

The Legislature desires tlat this process continue and be
perfected, in order that ".he costs of educational services
can be analyzed adequately. Only in this manner can
finances be directed to yield the best educational result
for each child; and costs due to isolation, distance and
problems of scale (thus beyond the control of school
management) be equalized. Past failure to provide data
that the public and the Legislature could have confidence
in, combinsd with political pressure, has created a
flagrant inequity in the distribution of state funds among
districts and exacerbated the difficulties in arriving at a
workable, equitable formula and in dealing with the decline
in state revenues as it effects public education.
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School Funding Formula Alternatives
February 3, 1986

Revenue Sources

State $ 464,453.6
P.L. 874 50,000.0
2 Mills * 64,115.1

TOTAL $ 578,568.7

* Maximum $1,000 per student per mill

Alternatives Funding Maximum Gain
A No increase 5.0 percent
B No increase 3.5 percent
C + 6.7 million 5.0 percent
0 + 16.7 million 5.0 percent
E + 20.3 million No limitation

Attachment 6

Maximum Loss

11.5 percent
10.0 percent
5.0 percent
No loss
No loss
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OFFICE OF THE GOVERNOR
jemeai:
February 14, 1986
The Hono?*"". >e Ben Grussendorf
Speaker o- the House
Alaska State Legislature
P.0. Box V
Juneau, AK 99811
Dear Representative Grussendorf:
Under the authority of art. |I1IlI, sec. 18, of the Alaska
Constitution, I am transmitting a bill relating to the

financing of public schools in Alaska. The goal of the bill
is to enact a new finance formula stipulating the methods
that the Department of Education would use to distribute
money to the 55 school districts across the State of Alaska.
This fulfills my commitment to provide the Legislature with
a program to replace the formula that was suspended in 1983.

The State Board of Education, the Department of Education,
and the Funding Formula Advisory Committee worked very hard
this past year with the school districts in arriving at this
foundation program formula. The formula applies to every
school district in the same manner, for any funding level.
I think that all of wus: the Legislature, the Executive
Branch and the school districts, would admit that a new
foundation program 1is really necessary. The problem 1is, no
school district wants to accept simply the same amount of
money as last year, or less.

In order to minimize the effects of the decreases in the new
formula, and to Ulimit the sizeable 1increases of some dis—
tricts, 1 have attached a fiscal note to this legislation in
the sum of $6.7 million.

This $6.7 million would limit the increase for any school
district to 5 percent and would Ulimit the decrease of any
district to 5 percent. There is the possibility, and it"s a
very strong possibility, that my suggestion to [limit the



increases and decreases to B percent would require no
additional funds. History tells us that in all probability
the student enrollments “-»ill not be as high as the school
districts have projected T this 1is the case, 1 suggest 1in
the legislation that ai.® money left over be used to hold
harmless those districts that show a decrease because of the
new formula.

As | said earlier, 1 think that most people agree that the
foundation formula program is necessary and that this is a
good program for reasons of accountability and control of
state funds. Also, the proposed formula 1includes the
following points:

)] it would distribute money based wupon individual
program and student needs;

2) the formula provides fair and consistent means of
allocating resources to school districts;

3) it iIs based upon sound fiscal and administrative
practices;

4) it accomodates varying levels of program costs;

5) it responds to costs associated with the 1location
of school districts, and the training and experience of
school teachers; and

6) one of the most 1important characteristics of the
formula is its equalization component which reduces revenue
disparities among districts; this will 1likely enhance the
state"s ability to utilize federal Public Law 81-874
revenues in the state finance plan.

For a more detailed explanation of the legislation, please
see the attached section-by-section analysis.

To allow unlimited increases 1ior some districts as proposed
by the formula program, and to hold the other districts
harmless of a decrease, would take in excess of $20 million

and 1 cannot, 1in good conscience, attach a fiscal note for
that sum. I"m not sure that even the $6.7 million 1is
available. However, this program 1is an 1indication of the

Administration®s good faith effort to remedy the existing
inequities yet hold the negatively affected districts as
harmless as possible.

The debt management program, controlling the growth of debt,
and the budget reserve bill which 1 have introduced both tie
into the theme of getting our arms around the growth of
debt, ar.d permitting the flexibility to manage our affairs
during the Jlean years by using extra money put away v/hen
windfalls occur. I realize that one or two districts may
feel that this proposal does not give them as much as they
want or need and some program advocates may feel that their
areas are not adequately supported by the new formula. For
instance, there 1is some disagreement as to whether the
formula provides adequate support for vocational education
programs. I urge the Legislature to consider that 1issue



very carefully. In my view, no program is more 1important
than those that prepare young Alaskans to enter the state's
job markets.

I still maintain that the commitment to education must be
our number one priority. Responsible legislative consid—
eration of this bill will help keep it that way. I urge
your prompt consideration of this measure.

Sincerely,

Bill
Governor



SECTION-BY-SECTION ANALYSIS

The following is a section-by-section analysis of my bill
proposing a new school finance formula:

Section 1 of the bDbill would amend AS 14.17.021 to provide
that the state aid for which a school district is eligible
is 1initially calculated by multiplying the funding unit
value in sec. 7 of the bill by the number of units for which
the district is eligible under sec. 5 of the bill, and then
reduced, 1in the case of REAA"s, by 80 percent (or some lower
percentage, if required by federal 1law) of the district"s
federal aid under P.L. 81-874, as amended, and in the case
of city or borough districts, the equivalent of a 2-mill
property tax, whether or not the city or borough actually
imposes such a tax, up to a limit of $2,000 per student.

Section 2 of the bill wouldamend AS 14.17.022 to provide
that the assistance for which the state correspondence study
program is eligible is calculated by multiplying the funding
unit value 1in sec. 7 of the bill by the number of funding
units calculated under proposed AS 14.17.055(a), the basic
funding units in sec.6 of the bill based on the average
daily enrollment in the program at each grade level. Unlike
districts, correspondence study would not receive additional
units based on special educational needs, teacher training
and experience, anddistrict demographic and location
factors.

Sections 3 and 4 ofthe bill would add AS 14.17.025 -
14.17.035 to establish a guaranteed funding level per stu—
dent, and would limit increases during the first year of the
new formula®s operation.

Section 5 of the bill would add AS 14.17.045 to summarize
the types of units which contribute to each district"s total
number of funding units.

Section 6 of the bill would add AS 14.17.055 to establish

the manner in which each type of unit summarized 1in sec. 5
of the bill will be calculated. Under proposed AS 14.17.-
055(a), basic K - 12 units are determined by student mem—
bership in various grade levels, adjusted by a factor to re—
flect the expense of providing basic education at each
level. Units for grades 3 - 6 are taken as the base;

kindergarten and grades 1 and 2 are adjusted wupward to
reflect the Ilower pupil/teacher ratios considered by edu—
cators to be necessary at those levels; and grades 7 - 12
are adjusted upward to reflect the increased costs of edu—
cation at the secondary level, primarily the costs of pro—
viding quality vocational education programs.

Under proposed AS 14.17.055(b) and (c) , upward adjustments
ari made for districts with small schools or small district



enrollment. These units reflect the greater economies of
scale in doing business in larger districts.

Under proposed AS 14.17.055(d), additional units are added
for special education programs, depending upon the number of
students enrolled in such programs and the type of services
they receive.

Under proposed AS 14.17.055(e), units are added for bilin-
gual/bicultural education programs, based upon enrollment.

Under proposed AS 14.17.055(f), wunits are added based upon
the training and experience of the district™s teachers.

This factor is designed to take into account the increased

costs to districts that have teachers with greater experi—
ence and advanced degrees.

Under proposed AS 14.17.055(g), units are added based upon a
district location factor designed to reflect the increased
costs of doing business in districts remote from major

population centers, districts 1in which the schools are
widely dispersed, and districts where tran .portation and
utility costs are high. The district location 1indices 1in

the Dbill were arrived at by adding afactor based upon a
comparison between each district"s salary schedule and the
statewide average salary schedule to a factor based wupon
each district"s total nonpersonnel costs for FY 1985.

Section 7 of the bill would establish the dollar value of
each instructional unit.

Section 8 of the Dbill, amending AS 14.17.080, concerns

administrative matters. It would require preliminary re—
ports by the districts by October 15, rather than Octo—
ber 30, of each year. This change will help the governor-®s

office 1in budget planning, as will the elimination of
district supplemental programs under AS 14.17.061 (repealed
in sec. 18 of the bill).

Under sec. 9 of the bill, the school operating fund balance
limits of AS 14.17.082 will operate only on wunrestricted,
undesignated fund balances rather than on the entire fund

balance. The limits on those balances are based on ADM/FTE
(average daily membership/full-time equivalent) rather than
on the old instructional units. The amount of unrestricted,

undesignated balances in a district"s operating fund 1in
excess of the limits set by AS 14.17.082 will be deducted
from any increases iIn state aid to the district or any
amount needed to meet the guaranteed funding Jlevel of
proposed AS 14.17.025 (sec. 3 of the bill).

Section 10 of the bill makes some amendments to AS 14.17.150
which are technical revisions and some which are to delete

-2-



references to supplemental programs dealt with 1in the
repealed AS 14.17.061.

The amendments to AS 14.17.160, in sec. 11 of the biil, (1)
conform that statute to the amendments to AS 14.17.080,
regarding preliminary reports, and (2) slightly revise the
schedule for the monthly payment of state aid to school
districts, to conform to revisions made in sec. 12 of the
bill.

Section 12 of the bill would provide for two student
counting periods, one required after the fourth Friday in
October and one optional after the second Friday in Febru—
ary. Each district may elect to have its aid calculated on
the basis of the second report if that calculation produces
more state aid. The schedule for payment of the recomputed
balance of a school district®s state aid is slightly revised
because of the addition of the optional second counting
period that ends in mid-February.

The amendments to AS 14.17.180 1in sec. 13 of the bill con—
form that section to the new finance formula and related
procedures, and require the commissioner to withhold the
amount of an overpayment to a school district if the school

district fails to repay as required. The amendments to
AS 14.17.190 in sec. 14 are intended to make it clear that
interest earned by school districts on foundation payments,

as well as the payments themselves, are subject to state
audit and control.

Section 15 of the bill provides for pro rata distribution to
school districts and centralized correspondence study
programs 1if, in any fiscal year, the legislature does not
appropriate the full amount of money generated by the
funding formula. If, after final computation of aid for
each district, the amount appropriated exceeds the amount
for which districts are eligible under AS 14.17, the excess
will be distributed pro rata among school districts that
would otnerwise receive less aid under the new finance
formula than they would have received under sec. 2, ch. 75,
SLA 1985.

Sections 16 and 17 of the bill amend the definition section
in AS 14.17 to vreflect other amendments to the finance
formula and to clarify language. Section 17°s reference to
"part-time students"™ is intended to cover students such as
kindergarten students attending only half days or high
school students nearing graduation who are attending classes
less than full-time.

Section 18 of the bill repeals an assortment of statutes.
Of those not mentioned earlier, all but AS 14.17.081,
14.17.205, and 14.17.225(f) are repealed because they relate



to the old finance formula. AS 14.17.081 requires that a
minimum percentage of a district"s budget be spent on the
instructional component, and provides a process for
obtaining a waiver of that requirement. Based wupon its
experiences, the Department of Education believes that that
requirement is not necessary.

Current AS 14.1".205 provides for state aid to school dis—
tricts that receive a federal allowance for free or
reduced-price lunches under the Federal Nutrition Act. That
statute 1is repealed because federal funding 1is no longer
available wunder the progranm. AS 14.17.225(f) 1is repealed
because it provides for appropriations for that lunch
program.

Finally, please note that funding for Mt. Edgecumbe High
School is not contemplated under the new finance formula,
but will be handled separately.
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BY THE HEALTH, EDUCATION AND
E HOUSE SOCIAL SERVICES COMMITTEE
Cs FOR HOUSE BILL NO 604 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A B IL L
n Act entitled “"An Act relating to state support for education ; and
providing for an effective date."
ENACTED BY THE LEGISLATURE OF THESTATE OF ALASKA
section 1. AS 14.17.021 is repealed and reenacted to read
sec 14.17.021 AID TO SCHOOL DISTRICTS (a) The amount of
assistance that a school district is eligible to receive from the
public school foundation account in each fiscal year is initially
calculated by multiolying the funding unit value established under
AS 14.17.056 by the total number of allowable funding units for the
district established under AS 14.17.045
(b) The amount of assistance established under (a) of this
section is then reduced by

(1) for all school districts, 80 percent of the federal
financial assistance received by the district under 20 Uu.s.c 236
244 (P . L 81-874, as amended) for the preceding fiscal year, or som
lower percentage of that assistance {if necessary to comply with 2
Uu.s.c 240 (d) and the regulations adopted under it (34 cC.F.R Part
222 subpart 6);

(2) for city or borough school districts an amount equal
to an assessment of two mills on 100 percent of the full and tru
value, as reported by the Department of Community and Regional Affairs
under AS 14.17.140, of the taxable real and personal property in the
district on January 1 of the assessment year preceding the year in
which the fiscal year in (a) of this section begins, up to a limit of

CSHB 604 (HESS)
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e d by the district's ADMI/FTE

* sec 2 AS 14.17.022 is amended to read
sec. 14.17.022. FUNDS FOR CENTRALIZED CORRESPONDENCE STUDY.
Funds for providing centralized correspondence study programs fo
students not enrolled in an approved school district correspondenc
study program must [SHALL] include an amount [APPROPRIATION] from th
public school foundation account [IN AN AMOUNT] calculated by moult
plying the funding wunit value established wunder AS 14.17.056 by th
number of allowable basic funding units that would be establishe

under A'S 14 .17 .06565 (a) for a community w i th the same ADMI/FTE as that o

centralized correspondence study [BASE INSTRUCTIONAL UNIT BY THE TOTA

NUMBER 0 F INSTRUCTIONAL UNITS A'S DETERMINED B Y APPLYING THE NUMBER 0

CORRESPFfi.DENCE STUDENTS TO A 'S 14 .17 .041((a)l

* Ssec. 3. AS 14.17 is amended by adding a new section to read
sec. 14.17.045. ALLOWABLE FUNDING UNITS. The total number o
funding units within each school district for any fiscal year xS th
sum of the following, calculated to the third decimal place, for tha
fiscal year
(1) the number of basic funding units for each city o
unincorporated community in the district, calculated wunder AS 14 .17
055 (a);
(2) the number of funding wunits for cif'es or unincorporat
ed communities in the district with low school enrollments calculate

(3) the number offunding units for districts with 1o
school enrollments that haveat least one city or unincorporated
community with an ADM/FTE greater than 500, calculated under AS 14
17.055 (c):

(4) the numberof funding units for special educatio

CSHB 6 04 (HESS) _2_
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calculated under AS 14.17.055(d);

(5) the number of funding units for bilingual/bicultural
education calculated under AS 14.17.055(e);

(6) the number of funding units for vocational education
calculated under AS 14.17.055(f);

(@) the number of funding units for training and experience
of district personnel calculated under AS 14.17.055(g); and

(8) the number ofdistrict Jlocation units for the district
calculated under AS 14.17.055(h).

* Sec. 4. AS 14.17 is amended by adding a new section to read:
Sec. 14.17.055. CALCULATION OF ALLOWABLE UNITS. (a) The number

of basic funding units for each district is the sum of units calculat-
ed by the department for each city or unincorporated community within

the district according to the following table:

(1) Kindergarten ADM/FTE x 1.3
(2) Grades 1 -2 ADM/FTE x 1.15
(3) Grades 3 -6 ADM/FTE x 1.0
(4) Grades 7-12 ADM/FTE x 1.2

(b) Small school funding wunits for <cities or unincorporated
communities with K - 12 ADM/FTE of 500 or less are calculated accord-

ing to the following table:

ADM/FTE UNITS
1-10 25
11 - 15 25 & (4 x (ADM-10))
16 - 25 45 + (1 x (ADM-15))
26 - 200 55 + (0.5 x (ADM-25))
201 - 500 142.5 +(0.025 x (ADM-200))

(c) Economy of scale wunits are calculated according to the

following formula for school districts with K - 12 ADM/FTE greater

-3- CSHB 604 (HESS)
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than 500 and no more than 3,500, and with at least one city
corporated community v."ith an ADM/FTE greater than 500:
Units = (3.500-District ADM/FTE) x 150
3,000

(d) Special education funding units according to
table are added for each city or unincorporated community wi
district based on the number of students enrolled 1in each
category on the last day of the counting period under AS
that iIs used to determine state aid:

(1) Resource Services

Enrollment Funding Units

1-8 10.000

9 - 18 20.000

Over 18 20 x (Enrollment/18)

(2) Self-Contained Services

Enrollment Funding Units

1-5 10.000

6-10 20.000

over 10 20 x (Enrollment/10)

(3) Gifted-Talented Services

Enrollment Funding Units
1-9 5.000
10 - 19 10.000
20 - 29 15.000
30 - 40 20.000
C”er 40 20 x (Enrollment/40)
(€)) Intensive Services
Enrollment Funding Units
3 20.000

CSHB 604 (HESS) -4-
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(A) column 1 refers to a salary based upon a bach
lor's degree:;

(8B) column 2 refers to a salary based upon semest
hours beyond a bachelor's degree but less than a master"' degre

(c) column 3 refers to a salary based upon a master
degree or its equivalent:;:

(D) column 4 refers to a salary based upon a master
degree plus 18 or more, but fewer than -6 . semester hours
training or the equivalent;

(F.) column 5 refers to a salary based upon a master
degree plus 36 or more, but fewer than 54, semester hours
training or the equivalent;

(F) column 6 refers to a salary based upon a master
degree and 54 or more semester hours of training or the equiv
lent

(2) each district's training and experience in
average of the values assigned to all teachers in the district und
(1) of this subsection, minus the average of the district with t
lowest aveiage

(h) District location units for each district are calcula
multiplying 60 percent of the district's subtotal of wunits wunder (a
(b). (c). (d). (e). and (f) of this section by the district's locati
index in the following table

A dak

Aleutians

Anchorage

Annette

CSHB 604 (HESS)
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ering SsStrait 0.850

ristol Bay 0.500
hatham 0.350
hugach 0.180
opper River 0.300
ordova 0.130
raig 0.350
elta 0.300

illingham 0.500
airbanks 0.100
alena 0.500
aines 0.130
oonah 0.130
ydaburg 0.350
ditarod 0.750
uneau 0.050
ake 0.350
ashunamiut 0.650
enai 0.050
etchikan 0.050
ing Cove 0.500
lawock 0.350
odiak 0.180
uspuk 0.750
ake & Peninsula 0.850
ower Kuskokwim 0.650
ower Yukon 0.650
atanuska-Susitna 0.000
enana 0.300

-7- CSHB 604 (HESS)



Northwest 0.850
Pelican 0.350
Petersburg 0.050
Pribilofs 0.650
Railbelt 0.300
Ssand Point 0.500
sitka 0.050
Skagway 0.130
Southeast 0.350
Southwest 0.850
St. Mary's 0.650
Tanana 0.650
Unalaska 0.650
Valdez 0.130
Wrangell 0.050
Yakutat 0.350
Yukon Flats 0.850
Yukon Koyukuk 0.850
Yupiit 0.650
* sec 5 AS 14.17.056 is amended to read
sec. 14.17.056. [BASE INSTRUCTIONAL] UNIT VALUE. The fundin
[BASE INSTRUCTIONAL] unit value for fiscal years beginning on or afte
July 1, 1986 shall be equal to the amount appropriated by th
legislature to the public school foundation account for the fisca
year, divided by the total number of allowable funding units for al
districts under AS 14.17.045 [1982, I's $42,450 THE BASE INSTRUCTION
UNIT VALUE FOR THE FISCAL YEAR BEGINNING JULY 1, 1981, 1S $38,5907].

CSHB 604 (HESS) -8-
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written report, of any unrestricted, undesignated fund balances

[BALANCE ACCUMULATION] greater than that permitted wunder (a) of this

section

- sec. 9. AS 14.17.082(c) is repealed and reenacted to read

(c) The amount by which a district's eligibility for state
assistance under A'S 14 .17 .021 or 14 .17 .0365 exceeds the amount per
ADM/FTE that it received for the preceding fiscal year, must be
reduced in any fiscal year by the amount by which the district's
unrestricted, wundesignated fund balances exceed the amount permitted
under (a) of this section
* sec. 10. AS 14.17.150 is amended to read:

sec. 14.17.150. DUTY OF COMMISSIONER To EXAMINE AND TABULATE
COMPUTATIONS. (a) The commissioner shall examine the preliminary
reports submitted by each district wunder AS 14.17.080, to determine
that data are correctly reported and estimates and computations are
made in accordance with the department's regulations [THEY ARE cCoR
RECTLY COMPUTED]. I'f the reports contain errors in data, estimates,
or computations [ALLOTMENTS ARE INCORRECTLY COMPUTED], the cominission -
er shall either (1) obtain corrections [A CORRECT COMPUTATION] from
the district, or (2) make corrections [A CORRECT COMPUTATION] based on
information available, and give notice of the corrections [CORRECTED
COMPUTATION] to the district. [THE COMMISSIONER SHALL REVIEW SUPPLE-
M ENTAL PROGRAM APPLICATIONS A N D NOTIFY THE DISTRICT WHETHER 1 TS SUuUP
PLEMENTAL PROGRAM 1S APPROVED FOR INCLUSION I'N I TS FOUNDATION PROGRAM

COMPUTATIONS.]

(b) The commissioner shall reduce the data, estimates, and
computations reported by the districts and the computations made by
the department [THESE COMPUTATIONS] to a report in tabular [FORM] or
other [ANOTHER] form helpful in determining the amount of state aid

CSHB 604 (HESS) -10-



for w hich each district is eligible [EXAMINING THE COMPUTATIONS 0 F THE

DISTRICTS] and shall transmit the report to the governor. The commis -
sioner s hall maintain additional copies o f this report in the commis -
sioner' s o f fice as a matter o f public record. T his report must

[SHALL] be entitled “"Public School Foundation Program Computations."
Sec . 11. A 'S 14 .17 .160 is amended to read

sec 14.17.160. ALLOCATION OF FUNDS ON PRELIMINARY COMPUTATIONS
The commissioner shall determine the state aid for each school dis
trict for each fiscal year based on the pre-fiscal year estimates
contained in the preliminary reports submitted wunder AS 14.17.080 [ON
THE BASIS OF THE PRE-FISCAL YEAR COMPUTATIONSI]. Beginning July 15 of
each [THE] fiscal year and on the 15th day of each month [,] for the
next eight [SEVEN SUCCESSIVE] months, one-twelfth of each district's
state aid as so determined must [SHALL] be distributed
Sec. 12. A'S 14 .17 .170 is amended to read

Sec. 14 .17 .170. PAYMENT UNDER ADJUSTED COMPUTATIONS . Each
district shall make a report at the end of the 20-school-day period
ending the fourth Friday in October, and may make a report at the end
of _the 20-school-day period ending the second Friday in February that,
in accordance with regulations adopted by the department, reports
[FIRST NINE WEEKS OF SCHOOL, WHICH CONIAINS A NEWESTIMATE 0F] its
average daily membership for that counting period, [THE FIscCAL YEAR]

and other information that [WHICH] will aid the commissioner in making
a more accurate determination of each district's state aid. The
October report, or the February report if it makes the district eligi-
ble for more state aid, is [THIS NEW ESTIMATE AND INFORMATION oF
AVERAGE DAILY MEMBERSHIP SHALL BE] the basis for the computation and
distribution of each district's state aid for the balance of the
fiscal year. As soon as possible after receiving each district's

-11- CSHB 604 (HESS)
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\

“maSTfr V-
meet the allocations authorized under this chapter, ]
money [AS 14 17 010 - 14 17 190, SUCH FUNDS A S ARE AVAILABLE]
distributed pro rata among centralized correspondence itudy
and each school district based upon the funding units for w h
are eligible wunder this chapter [DISTRICT'S BASIC NEED]

* Sec. 16 AS 14 1 250 (1) is amended to read

(1) "ADM®" or "average daily membership® means the
days of membership of pupils divided by the actual number of
session for the school term;

* sec 17 AS 14.17.250(17) is amended to read

(17) ADMI/FTE" or ADM full-time equivalent m
average daily membership (ADM) as proportionately reduce
regulations adopted by the department, to reflect the enrol
part time students [QUOTIENT 0 F THE AGGREGATE PERI1ODS 0 F PUPI
SHIP PER DAY IN SPECIFIED CLASSES, DIVIDED B Y THE NUMBER
PERIODS IN THE SCHOOL DAYT];:

- sec. 18 AS 14.17.023, 14.17.031, 14.17.041, 14.17.051,
14 17 .081, 14 17 090, 14 17 205, 14 .17 .225¢(f), and 1 4 17 250 (4)
and (19) are repealed

* sec. 19 The Department of Education may adopt regulatio
AS14.17.200 to implement the changes made by this Act Those r
take effect in accordance with the Administrative Procedure Act (
but not before the effective date of secs 1 - 18 of t

* Sec. 20 Lection 19 of this Act takes effect immediately
dance with AS 01.10.070¢(c)

* sec 21 Ssections 1 - 18 of this Act take effect July 1, 19
CSHB 604 (HESS) ~14-
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A BILL

n Act entitled An Act relating to state support for educatio
providing for an effective date."

ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA

section 1. AS 14.17.021 is repealed and reenacted toread:?

S ec 14 17 .021 A 1D TO SCHOOL DISTRICTS (a) The amount
ssistance for which a school district is eligible from the
chool foundation account in each fiscal year is initially cal
y multiplying the funding wunit value established under AS 14
y the total number of allowable funding units for the district
ished under A'S 14 17 0 45

(b) The amount of assistance established under (a) of
ection is then reduced by

(1) for regional educational attendance areas, 80
f the federal financial assistance received by the district wund
s.c 236 244 (P .L 81-874, as amended) for the preceding
ear, or some Jlower percentage of that assistance if necessa
omply with 20 U.s.c 240(d) and the regulations adopted under i
F . R Part 222, subpart G )

(2) for city or borough school districts, an amount
o an assessment of two mills on 100 percent of the full and
alue as reported by the Department of Community and Regional A
nder AS 14.17.140, of the taxable real and personal property i
istrict on January 1 of the assessment year preceding the y e
hich the fiscal year in (a) of this section begins, up to a [Iim

er 20
fiscal
ry to
t (34
equal

true
ffairs
n the
ar in
it of

Y



Itiplied by the district

2 is amended to read

FUNDS FOR CENTRALIZED CORRESPONDENTCE STUDY
centralized correspondence study programs fo
d in an approved school district correspondenc
[SHALL] include an amount [APPROPRIATION] from th
ation account [IN AN AMOUNT] calculated by mou it
unit value established under AS 14.17.056 by th
basic funding units that would be establishe
) for a community with the same ADM/FTE as that o
ondence study [BASE INSTRUCTIONAL UNIT BY THE TOTA
NAL UNITS AS DETERMINED BY APPLYING THE NUMBER o
ENTS TO AS 14.17.041C(Ca)]l

amended by adding a new section to read



Sec. 14 .17 .045. ALLOWABLE FUNDING UNITS. The total number o f

unding wunits within each school district for any fiscal year is the
um of the following, calculated to the third decimal place, for that
iscal year

(1) the number of basic funding units for each city or
nincorporated community in the district, calculated under AS 14 .17
55 (a):

(2) the number of funding wunits for cities or unincorporat-
d communities in the district with low school enrollments calculated

nder A S 14 .17 .06565 (b))

(3) the number of funding units for districts with low
chool enrollments which have at least one city or unincorporated
ommunity with an ADMI/FTE greater than 500, calculated under ASs 14
7.055(c);

(4) the number of funding units for special education

(5) the number of funding units for bilingual/bicultural

ducation calculated under AS 14 .17 .0565((e);

(6) the number of funding units for training and experience
f district personnel calculated under AS 14.17.055(f); and
7) the number of district location units for the district

ec . 6 . AS 14.17 is amended by adding a new section to read
sec. 14.17.055. CALCULATION OF ALLOWABLE UNITS. (a) The number
f basic funding units for each district is the sum of units calculat-
d by the department for each city or unincorporated community within
he district according to the following table
(1) Kindergarten ADMI/FTE x 1.3
(2) Grades 1 - - 2 Apm/FTE X 1.15
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(3) Grades 3 -- 6 ADMI/FTE x 1.0
(4) Grades 7 - - 12 ADMI/FTE x 1.25

(b) small school fundingunits for cities orunincorporated
communities with K -- 12 ADMI/FTE of 500 or less are calculated accord
ing to the following table

UNITS
25
25 o+ (4 x (ADM-10))
45 (1 x (ADM-15))
55 + (0.5 x (ADM-25))
142.5 + (0.025 x (ADM-200))

(c) small district funding units are calculated according to the
following formula for school districts with K -- 12 ADMI/FTE greater
than 500 and no more than 3,500, and with at least one city or unin -
corporated community with an ADM/FTE greater than 500

Units = (3.,500-District ADMI/FTE) x 150
3,000

(d) Sspecial education funding units according to the following
table are added for each city or unincorporated community within the
district based on the number of students enrolled in each progranm
category on the last day of the counting period under AS 14 .17 .170
which is used to determine state aid

(1) Resource Services
Enrollment Funding Units

1--28 10.000

9 - 18 20.000
oOver 18 20 x (Enrollment/18)
(2) Sself-Contained Services
Enrollment Funding Units

604
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1 1 - 5 10.000
2 6 - - 10 20.000

3 over 10 20 x (Enrollment/10)

4 (3) Gifted-Talented Services

5 Enrollment Funding Units

6 1 -9 5.000

7 10 19 10.000

8 20 29 15.000

9 30 - 40 20.000

10 over 40 20 x (Enrollment/40)

11 (4) Intensive Services

12 Enrollment Funding Units

13 3 20.000

14 over 3 20 x (Enrollment/3)

15 (e) Bilingual/bicultural finding units are calculated by moulti
16 plying by 0.7 the number of students enrolled in bilingual classes,
17 approved by the department, as of the last day of the counting perio
18 under AS 14.17.170 which is used to determine state aid

19 (f) District training and experience funding units for an
20 fiscal year are calculated by multiplying 40 percent of the subtota
21 of units calculated wunder (a), (b). (c). (d) . and (e) of this sectio
22 for that fiscal year by the district's training and experience index
23 The training and experience index is determined as follows

24 (1) the department shall assign each district teacher to
25 value in the following table in accordance with regulations adopted b
26 the department:

27 Training

28 B A B A+ M A M A+ 18 M A+ 36 M A+ 5 4

29 Years of Experience 1 2 3 4 5 6
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0 000 0.05 0.15 0.20 0.25 0.30
2 0.10 0.15 0.25 0.30 0.35 0.40
5 0.25 0.30 0.40 0.45 0.50 0.55
8 0.35 0.40 0.50 0.55 0.60 0.65
10 0.50 0.60 0.65 0.70 0.75
12 0.65 0.70 0.75 0.80
15 0.75 0.80 0.85 1.00
In ot training side of this table,

(A) column 1 refers to a salary based wupon a |

lor's degree

(B) column 2 refers to a salarybased upon semeste
hours beyond a bachelor's degree but less than a master's degree:

(c) column 3 refers to a salary based upon a master '
degree or its equivalent;

(D) column 4 refers toa salary based upon a master"’
degree plus 18 or more, but fewer than 36, semester hours o
training or the equivalent:;

(E) cotumn 5 refers to a salary based upon a master:"’
degree plus 36 or more, but fewer than 54, semester hours o
training or the equivalent;

(F) column 6 refers toa salary based upon a master"’
degree and 54 or more semester hours of training or the equiva -
lent

(2) each district's training and experience index is th
average of the values assigned to all teachers in the district under
(1) of this subsection, minus theaverage of the district with the
lowest average.

(g) pistrict location units for each district are calculated by
multiplying 60 percent of thedistrict's subtotal of units under (a).

HB 604 _6-



section by the digjtrict"s location index

wing table
District District Location Inde x
a k 0.500
aska Gateway 0.300

cutians 1.00Q
chorage 0.000

nette 0.350
ring Strait 0.850
istol Bay 0.500
atham 0.350
ugach 0.180
pper River 0.300
rdova 0.130
a.(_} 0.350
1ta 0.300
illingham 0.500

irbanks 0-100

lena 0.500
ines 0.130
onah 0.130
daburg 0.350
itarod 0.750
neau 0.050
ke 0.350
shunamiut 0.650

nai 0/050'

tchikan 0/050

ing Ccove 0.500
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Sec 7 A S 14 17 056 is amended to read

sec 14.17.056 [BASE INSTRUCTIONAL] UNIT VALUE The fundin
[BASE INSTRUCTIONATL] unit value for fiscal years beginning on or after
July 1, 1986 [19827], is $2,770 [$42,450 THE BASE INSTRUCT_ION U NI
VALUE FOR THE F1SCAL Y EAR BEGINNING JuLy 1, 1981, s $38,59017].
sec 3. AS 14.17.080 is amended to read

sec 14.17.080 PRELIMINARY REPORTS [COMPUTATION] B Y DISTRICTS
[DISTRICT] By October 15 [30] of the pre-fiscal year each district
shall submit to the department, in the manner and on forms to b
prescribed by the commissioner”~ a preliminary report of estimates an
data upon which computations can be made [FOR THE FOLLOWING F1SCA
YEAR] of the amount of [BASIC] state aid for which the district i
eligible the following fiscal year wunder AS 14 .17 .021[; AND THE AMOUN
FOR SUPPLEMENTAL PROGRAMS WHICH HAS BEEN APPROVED FOR FUNDING CONSID -
ERATION BY THE COMMISSIONER EACH DISTRICT SHALL M AKE THE COMPUTA -
TIONS IN THE MANNER PRESCRIBED BY AS 14.17.080 14.17.150]1] Th
preliminary reports required by this section [COMPUTATIONS] are the
basis for requesting legislative appropriations and for making prelim
inary payments under the public school foundation progranm for th
following fiscal year
sec 9. AS 14.17.082 is amended to read

sec 14.17.082 FUND BALANCE [CHANGES] IN SCHOOL OPERATING FUND
(a) Each district having an ADMI/FTE of 500 or more [AT LEAST 400
INSTRUCTIONAL UNITS UNDER A'S 14 .17 .031¢((a)]l may accumulate an unre -
stricted undesignated [Al] fund balance as defined by the department
by regulation, in the school operating fund of seven percent of its
expenditures for the preceding fiscal year Each district having an
ADMI/FTE of less than 500 [400 INSTRUCTIONAL UNITS] may accumulate a
unrestricted, undesignated [A]l fund balance of 10 percent of its
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[SHALL] be en
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sec 14
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[FIRST

adopted

average

PROGRAM APPLICATIONS A N D NOTIFY THE
PROGRAM IS APPROVED FOR INCLUSIO
COMPUTATIONS.]

commissioner shall reduce the d
reported by the districts and the c
t [THESE COMPUTATIONS] to a report i
R form helpful in determining the a
h district is eligible [EXAMINING TH
d shall transmit the report to the g
maintain additional copies of this r
ice as a matter of public record

titled "Public School Foundation Pro
14.17.160 is amended to read

17.160 ALLOCATION OF FUNDS ON PRE
ner shall determine the state aid fo
h fiscal year based on the pre-fi
the preliminary reports submitted un
THE PRE-FISCAL Y EAR COMPUTATIONSI].

scal year and on the 15th day of eac
EVEN SUCCESSIVE] months, one-twelfth
so determined must [SHALL] be distri
14 .17 .170 is amended to read

17.170 PAYMENT UNDER ADJUSTED

I make a report at the end of the

urth Friday in October, and may make
ocol-day period ending the second
EEKS OF SCHOOL], which, in accordan
e department, reports [CONTAINS A NE
membership for that counting period

NE W
y th
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DISTRIC
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ata, estimates, and
omputations made by
n tabular [FORM] or
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HOWEVER

on wh h will aid the commissioner in making a more
ion o each district:'s state aid The October
uary port if it makes the district eligible for
[TH IS EW ESTIMATE A N D INFORM T N 0 F AVERAGE DAILY
] the asis for the computation nd distribution of
te ai for the balance of the fiscal year As soon
eceiv g each district's report [THE COMMISSIONER
0 F T S N EW ESTIMATE A N D I'N ORMATION, M A K E A
CH D1 RI1CT" s STATE A 1D B EF R E DECEMBER 27, the
notif each district of changes ade in the number
Ilcula d for that district [ S TATE A 1 D ] The
also termine whether the oney in the public
ccoun is sufficient to meet ac district state
year, nd, if the money is no sufficient, the
immed tely inform the governor f the amount of
ation he commissioner estimates will be necessary
blic hool foundation progra for the rest of the
ning ril [FEBRUARY] 15 and n he 15th of each
ne-th d [ONE-FIFTH] of the recomputed balance of
te ai must [SHALL] be distributed. [HOWEVER,
E P AY N T SHALL B E W ITHHELD P N D N G A FINAL DETER
TRICT STATE A 1D .]
180 i amended to read
[PAYMENT UNDER] FINAL COMPUTATION Before June

all transmit to the commissioner a final report o f
other information required by the commissioner

DISTR cCT"'S STATE A1 D TH COMMISSIONER SHALL
cCT 'S COMPUTATION N THE M ANNER PROVIDED B Y A'S 14
. IN EVENT M A Y THE ENTITLEMENT oF A SCHOOL



DISTRICT TO STATE A 1D UNDER AS 14.17.021 B E LESS THAN THAT COMPUTED

UNDER THIS SECTION FOR THE PRECEDING Y EAR, EXCEPT A S OTHERWISE PROVID
ED IN AS 14.17.0231, o R UNDER AS 14.17.170, WHICHEVER 1s GREATER
ADDITIONAL STATE AID SHALL BE OBLIGATED B Y THE COMMISSIONER BEFORE
JUNE 307, If the district received more state aid money than it was
entitled to under this chapter, it shall immediately, after notice
from the commissioner of the overpayment, remit the amount of overpay-
[

ment to the commissioner to be returned to the public school founda-
tion account. I'f the remittance is not made within 30 days after the
date of the commissioner's notice, the commissioner shall withhold the
amount of the overpayment from subsegquent payments to the district
under this chapter
sec. 14 . AS 14.17.190 is amended to read

Sec . 14 .17 .190. RESTRICTIONS GOVERNING RECEIPT AN D EXPENDITURE
0 F M ONEY FROM PUBLIC SCHOOL FOUNDATION ACCOUNT. (a) The public
school foundation money distributed to a district, together with any
interest earned by the district on the money, must [DURING A Y EAR
SHALL] be received, held, and expended by the district subject to the
provisions of law and regulations adopted [PROMULGATED] by the depart-
men t

(b) Each district shall maintain financial records of the re
ceipt and disbursement of public school foundation money., interest
earned on that money, and monay acquired from local effort. The
records must be in the form required by the commissioner and are
subject to audit by the commissioner or the board at any time
sec. 15 . AS 14.17.225(b) is amended to read

(b) Money [FUNDS] to carry out the provisions of this chapter
[AS 14.17.010 -- 14.17.190] may be appropriated annually by the legis-
lature into the public school foundation account. I the amount
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appropriated to the account for any fiscal year exceeds the alloca
tions otherwise authorized wunder this chapter, the excess money must
be distributed pro rata among those school districts eligible for less
aid per ADMI/FTE under AS 14.17.021 than they would have received under

s ec 2, ch . 75, SLA 1985. The pro rata distribution must b e b ased

upon the funding for which those districts are eliRible under

this chapter I'f amounts in the account are insufficient to meet the
allocations authorized under this chapter [AS 14.17.010 - - 14.17.1907],
the available money must [SUCH FUNDS AS ARE AVAILABLE SHALL] be dis
tributed pro rata among centralized correspondence study programs and
each school district based upon the funding wunits for which they are
eligible under this chapter [DISTRICT'S BASIC NEEDI].

* Sec. 16. AS 14.17.250(1) is amended to read

(1) “"ADM" or "average daily membership" means the aggregate
days of membership of pupils divided by the actual number of days in
session for the school term;

* Sec. 17. AS 14 .17 .250(17) is amended to read

(17) “ADMI/FTE" or “ADM full-time equivalent" means the
average daily membership (ADM) as proportionately reduced, under
regulations adopted by the department, to reflect the enrollment of
part-time students [QUOTIENT OF THE AGGREGATE PERIODS OF PUPIL MEMBER-
SHIP PER DAY IN SPECIFIED CLASSES, DIVIDED B Y THE NUMBER oF CLASS
PERI1ODS I'N THE SCHOOL DAYT]:

- Sec. 18 AS 14.17.023, 14.17.031, 14.17.041,14.17.051, 14.17.061,
14.17.081, 14.17.0090, 14.17.205, 14.17.225(f), and 14.17.250(4), (9. (18),
and (19) are repealed

* Sec. 19. The Department of Education may adopt regulations under
AS14.17.200 to implement the changes made by this Act. Those regulations
take effect in accordance with the Administrative Procedure Act (AS 44 .62),
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before the ef fective date o f s ecs

20 . Section 19 o f t his Act takes effect immediately in accor

h AS 01.10.070(c)

21 . Sections 1 - - 18 o f this Act take effect July 1, 1986 .
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Original sponsor: Thompson

IN THE HOUSE BY THE FINANCE COMMITTEE
CS FOR HOUSE BILE NO. 605 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act establishing the Shuyak State Game Refuge.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 16.20 i1a amended by adding a new section to read:

Sec. 16.20.035. SHUYAK STATE GAME REFUGE. (@) The following
state-owned uplands and all uplands acquired by the state a”ter the
effective date of this Act Ilying within the area described 1in this
subsection are established as the Shuyak State Game Refuge:

(@) Beginning at the E 1/16th comer common to Sec
and 26, T18S, R19W, S.M.; then south-southwesterly approximately 8.86
miles to the section comer conmon to Sections 31 and 32, T19S, R19W,
S.M., and Sections 5 and 6, T20S, R19W, S.M. * then westerly along the
township line between Townships 19 and 20S, Ranges 19 and 20W, S.M.,
approximately 2.5 miles to the 1/4 comer conmon to Section 35, T19S,
R20W, S.M., and Section 2, T20S, R20W, S.M.* then southerly along the
north-south centerline of Section 2, T20S, R20W, S.M., approximately
0.3 miles to the intersection of the mean high tide line of Shuyak
Strait* then meandering 1in a counter-clockwise direction easterly,
northerly, westerly, and southerly to the intersection of the mean
high tide with the section line corroion to Sections 15 and 16, T18S;
R19W, S.M. j then south approximately 1.25 miles to the section comer
common to Sections 22, 27, 28 and 21, T18S, R19W, S.M. k then east 1.75
miles between Sections 22 and 77, 23 and 26 to the E 1/16th comer
common to Sections 23 and 26, T18S, R19W, S.M. 5 to the noint of begin—

ning; and
-1- CSHB 605(Fin)
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23
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2 Big Fort Island, Little Fort |Island, the Perevalnie
Islands and all other islands, islets, pinnacles and rocks lying
easterly of and within one mile of the easterly shore of the. lands
described in (1) of this subsection.

(b) The Shuyak State Game Refuge is established to provide the
following:

(1) protection and enhancement of habitat;

(2) continued opportunity for recreational uses, including
fishing and hunting, and continued trapping and commercial fishing;

(3) opportunity to view, photograph, study, and enjoy the
various species of plants and wildlife of the refuge.

(c) If the Kodiak Island Borough relinquishes to the state an*
state land selected by the borough within the following parcels, that
land becomes part of the Shuyak State Game Refuge:

(1) Township IB South, Range 19 West, Seward Meridian
Sections 26 - 28
Sections 33 - 35
(2) Township 19 South, Range 19 West, Seward Meridian
Section 3
Section 4
Section 6: S1/2
Sections 7-10
Sections 16 - 21
Sections 29 - 32
(3) Township 19 South, Range 20 West, Seward Meridian
Section Is S1/2
Section 2: Sl/2
Section 10: SKI1/4

Sections 11-16

CSHB 605 (Fin)
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22
23
24
25
26
21
23

29

Sections 20 - 29
Sections 32 - 36
(4) Township .20 South, Range 20 We3t, Seward Meridian
Section 2
Section 3

(d) Egress and ingress to and from private and borough property
within or adjacent to land described in (a) of this section shall be
provided through the reservation by tle department of Natural Re—
sources of a 200-foot easement traversing Section 26, T18S, R19W,
S.M.; Sections 15, 16, 21, and 22 of T19S, R19W, S.M.; and Section 32,
T19S, R19W, s.m. The specific locations of the easements shall be
agreed to bv the Department of Fish and Game, the Department of Natu-—
ral Resources, and the Kodiak Island Borough. If land is conveyed to
the state as provided in (c) of this section, the easements shall be
reserved so as to continue through that land.

(e) Management of the surface and subsurface estate 1is the
responsibility of the Department of Natural Resources. Actions by the
Department of Natural Resources that affect the habitat shall conform
with a management plan proposed and adopted by the Department of Fish
and Game in accordance with the Administrative Procedure Act (AS 44.-
62), after public hearings and following consultation with the Kodiar.
Island Borough.

(f) The Board of Fisheries and the Board of Game shall adopt
regulations governing the taking of fish and game within the Shuyak
State Game Refuge to implement (b) of this section.

(g) To the extent that funds are available, the commissioner of
natura? resources shall 1identify the boundaries of the Shuyak State

Game Refuge by surveying and posting each inland boundary described in
(a)(1) of this section, or as added under (c¢) of this section, at its

-3- CSHB 605(Ftn)
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its end.
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Suggested language as a substitute for Sec. 16.20.035(e) -

Pg. 3. Lines 16-19

(e) Management of the surface and subsurface estate is
the responsibility of the Department of Natural Resources.
Any actions by the Department of Natural Resources which
affect the habitat shall be inconformity with a plan proposed
and adopted by the Department of Pish and Game 1in accordance
with the Alaska Administrative Procedure Act (AS 44.62),
after public hearings and following consultation with the

Kodiak Island Borough.



STATE OF ALASKA
OFFICE OF THE GOVERNOR

BILL ANALYSIS oy,
department DIVISICN BILL NUMBER SPONSOR
Fish and Game Habitat HB 605 Representative Thompson
department POSmON
m .
Support
PR A@Eé) ER( ) DATE
: 2/25/86
SUMMARY
CONSTITUENT GROUP(S) AFFECTEO BY BILL
AR
| SUPPORT FOR BILL
Administration None Known
{Seg attached letters)
1 NONE 1 FISCALNOTE ATTACHED

J. [The purpose of creating the Shuyak State Game Refuge 1is to provide (1) protection and
enhancement to fish and wildlife habitat, (2) continued opportunity for fishing, hunting,
\,,; and trapping, and (3) other recreational opportunities.

JIS > e

LYSISOF BILL/PROGRAM EFFECTS

Establish the Shuyak State Game Refuge.

Provide for the addition of lands relinquished by the borough to the refuge.
Ensure access to private and borough holdings.

Direct the preparation of a refuge management plan.

Require surveying the refuge boundary to the extent that funds are available.

Th. PLEASE ATTACH A SEPARATE SHEET FOR ADDITIONAL COMMENTS OR ANALYSIS.
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January 30, 1986
The Honorable David W. Thompson
House o f Representatives
B o x v
Juneau, Al ask a 99811
Dear Mrr— AThempso -
Enclosed please find a copy of Kodiak Island Borough Resolution
86 -06-R requesting state legislation to create Shuyak State Game
Refuge approved at the January regular meeting. Also enclosed
a letter from Neil ¢C. Johannsen, Director Division of Parks an
Outdoor Recreation indicating the State's endorsement of the
proposed game refuge
I'f 1 can be of any further assistance, please Ilet me know

Sincerely,

K O0ODIAK I'SLAND BOROUGH

Jerome M. selby

Borough Mayor

Enclosures
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BILL SHEFFIELD. GOVERNOR

DEPARTMENT OF NATURAL RESOURCES

225ACORDOVA STREET

DIVISION OF PARKS AND OUTDOOR RECREATION ANCHORAGE ; AL ASKA 99501

November 27, 1984

Re: Proposed Baranof State
Game Refuge on Shuyak island

Jerome Selby, Manager
Kodiak Island Borough
Box 1246

Kodiak, Alaska 99615

Dear MrTjtelilS-iVv~ 1

PHONE. (907>*?S31S3

M&kﬂg&gm&%.

ANCHORAGE , ALASKA 99510

I recently”~learned of the Borough Assembly®s resolution to seek legislation

establishing the proposed Baranof

The Division of Parks and Outdoor
refuge and believes it will be an
outdoor recreation resources.

State Game Refuge on Shuyak Island.

Recreation supports the proposed state game
Important component of Kodiak®™s long-term

If there is anything | can do to assist in your efforts, please let me know.

Neil C. Johannsen
Director

; 1'lcrd tcrough
j ;,/.lcska

RECEIVED

P M

XeVi0 ,10;1119i!11? 11 1-1219



KODIAK ISLAND BOROUGH
RESOLUTION NO. 86-06-R

A RESOLUTION OF THE KODIAK ISLAND BOROUGH ASSEMBLY REQUESTING
STATE LEGISLATION TO CREATE THE SHUYAK STATE GAME REFUGE

WHEREAS, on August 14, 1981, the Superior Court ordered the Agreement
of Consent Decree to effectively dismiss the appeals the Kodiak Island Borough
brought against the Alaska Department of Natural Resources with regards to its
lands selections) and

WHEREAS, a condition in the Agreement of Settlement and Consent
Decree is that the Kodiak Island Borough is to use its best efforts to have
legislation introduced to create a state park and state game refuge on Shuyak
Island for those portions not to be conveyed to the Kodiak Island Borough; and

WHEREAS, the Shuyak State Game Refuge is to be established to protect
fish and wildlife habitats and population of all fish and wildlife species,
particularly deer and brown bear, feeding, wintering and migration areas as
well as to provide public use3 of fish and wildlife in their habitat for
hunting, viewing, photography, and general recreation in a high quality
environment) and

WHEREAS, the Kodiak Island Borough had caused to be prepared a
proposed bill entitled "An Act Creating the Aleksandr Baranov State Game
Refuge™ for the 1981-82 legislature; and

WHEREAS, Bill HCSSB 51, "An Act Establishing the Shuyak Island State
Park; and Providing for an Effective Date" was signed by Governor Sheffield on
July 11, 1984; and

WHEREAS, nothing further has been done to establish a State Game
Refuge

NOW, THEREFORE, BE IT RESOLVED by the Kodiak Island Borough Assembly
that legislation entitled "An Act Creating the Shuyak State Game Refuge" be
introduced and assigned a number providing for the creation of said state game
refuge.

IT FURTHER RESOLVED by the Kodiak Island Borough Assembly that the
Borough adm. \stration be directed to send this resolution to the Senator for
District N, c.ie Representative for House District 27, Governor Sheffield, the
Alaska Department of Natural Resources, and the Alaska Department of Fish and
Game and implore their assistance in the successful adoption of this

legislation.

PASSED AND APPROVED THIS 2 DAY OF January , 1986.

KODIAK ISLAND BOROUGH

ATTEST)



February 21, 1986

The Honorable Jerome Selby
Mayor

Kodiak Island Borough

710 Mill Bay Road

Kodiak, AK 99615-6340

Dear Mayor Selby:

Thank you for sending me Kodiak Island Eorough Resolution
No. 86-06-R supporting introduction of a bill to create
Shuyak State Game Refuge. Shuyak is a very scenic island,
with outstanding hunting and viewing opportunities. As you
are aware, Representative Thompson has introduced a bill to
establish such a refuge. I support the creation of Shuyak
State Game Refuge 1in keeping with the out-of-court settle—
ment between the borough and the state. By copy of this
letter, | have asked the Commissioners of Fish and Game and
Natural Resources to provide any necessary technical assis—
tance to Representative Thompson on this bill.

I look forward to designation of the area as a state game
refuge in the near future.

Sine ."rely,

/s/Bill Sheffield

Bill Sheffield
Governor

cc: Commissioner Don Collinsworth
Department of Fish and Game

Commissioner Esther Wunnicke
Department of Natural Resources

The Honorable David Thompson
Alaska State Legislature

BS/DWC/DC/tw FG3
CTSS 86038HDCO0 29
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BILL SHEFFIELD, GOVERNOR
REPLY TO:

1 [11031 W 4th A VENUE
DEB'ARTMEXT OF LAW Lost v ad

ANCHORAGE. ALASKA 9950}
OFFICEOF THEATTORNEY GENERAL PHONE: 19071 276-3550

"ovember <3, 1985 1/ NATIONAL CENTER
WO CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701
PHONE: 1907) 452-1568

Ti/pOUCH K mSTATE CAPITOL
JUNEAU, ALASKA 99811

Honorable Esther Uunnicke PHONE: 1907) 465-3600
Commissioner

Department of natural Resources

Pouch 11

Juneau, Alaska 99811

Honorable Bon Wi. Collinsworth

Commissioner
Department of Fish and Game

P.O.

tr* doyt 3ulics~
jgrf I"THEF 1.0

Box 3-2000

Juneau, Alaska 99811

Dear

e Game refuges, game
sanctuaries, and fish a game
critical habitat areas:
authorities of the Depart-
ment of Natural Resources
and the Department of Fish
and Game
Our Tiles: 366-045-84 ana
366-122-84

Commissioners Uunniclce and Collinsworth:
I. INTRODUCTION

Both the Department of Natural Resources ('DNR™) and

the Department of Fish and Game ('ADF&G'™) have asked questions

regarding their respective authorities in game refuges, game

sanctuaries, and Tfish and game critical habitat areas (collec-

tively referred to as 'special areas'). Our analysis reveals that



Hon. Esther Wunnicke November G, 1985
Commissioner. DNR Pate J
Hen. Don W. Collinsworth

Commissioner, ADF&G

File 366-045-84 & 366-122-84

A. Consultation requirements page 28

B. Mature of separate, complementary

authorities tar.e 30
C. Separate, complementary authorities
in sanctuaries page 31
D. Separate, complementary authorities
in refuges and critical habitatareas page 32
E. Hater appropriation and use page 37
F. Prohibition on transfer o state
land out of refuges page 3S
G. Summary and examples page 42
V. Specific questions from DHR anu ADF&G page 45
VI. Conclusion page 52
Chart summarizing DMR/ADF&G authorities
in special areas attached

1. THE STATUTORY FRAMEWORK

There are several different sets of statutory pro-
visions relevant to this matter, and they will be discussed by
category: those setting up the special areas, those setting out
DNR*"s general authorities, those setting out DMR"s authorities
specific to special areas, those setting out ADF&G"s authorities
in special areas, and those describing the coastal zone consis-
tency review procedure.

A. Special areas

In AS 16.20, the Ilegislature created three categories
of special geographic areas which are the main subject of. the

related questions posed by DHR and ADF&G: game refuges, game



Hon. Esther Wunnicke November 8, 1985
Commissioner , DNR Page 4
Hon. Don W. Collinsworth

Commissioner, ADF&G

File 266-045-84 & 366-122-54

similar purposes, but che stacur.orv previsions establishing each
vary somewhat.
The purpose of state game refuges Cco ''nrocecc

and preserve che nacural habicac and game populacion[s] in

sanctuary, both consisting of che land described in che statute
and adjacenc scate wacers. AS 16.20.110 anu AS 16.20.160. 4/

The purpose of the sanccuarias 1s 'co protect” che game found

2/ The state game refugesinclude 17 unics which had been in the
national wildlife refuge system at the cime Alaska achieved
statehood, and the tide and submerged land adjacent co two of the
units. AS 16.20.030(a)- Seven other unics are also encompassed,
comprised of the state-owned Iland and adjacent water in the
Potter Point state game refuge, AS 16.20.030(b), che Goose Bay
state game refuge, AS 16.20.030(c), the Palmer Hay Flats state
game refuge, AS 16.20.032, che Mendenhall Wetlands state game
refuge, AS 16.20.034, the Susicna Flats state game refuge,
AS 16.20.036, the TradingBay state game refuge, AS 16.20.038,
and Creamer®s Field migratory waterfowl refuge, AS 16.20.039.

3/ The legislature established additional purposes for three of
the refuges: to protect specific Tish and wildlife populations
and habitats, and also co protect-public uses, 1including viewing,
photographv, and recreation in a high quality environment.
AS 16.20.036(b) (Susicna Flacs), AS 16.20.038(b) (Trading Bav) ,
and AS 16.20.039(c) (Creamer"s Field).

kj We e are informed chat che Qlane described 1In che two
sanctuaries iIs all scate owed.
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File 366-045-84 & 366-122-34

therein, and their "vital habitat ... so that these resources nay
be preserved for scientific, esthetic and educational purposes.™
AS 16.20.100; sec. 1, ch. 108, SLA 1967.

The purpose of fish and game critical habitat areas is
"to protect and preserve habitat areas t-sDeciaily crucial to the
perpetuation of fish and vrildlife, and to restrict ali ocher uses
nor. compatible V/7ith that primary purocse.”™ AS 16.20.220. 3/

Although the stated purposes for the special areas
specify protection ar.d preservation of fish and wildlife 6/ and
their habitat, the legislature clearly die r.ot intend them to
remain untouched and unused. For game refuses, a number of
approved uses are specifically listed in the statutes. 7/

Uithin game sanctuaries, oil and mineral exploration and

5/ Twelve fish and game critical habitat areas are established
Tn AS 16.20.230: Port MoHer, Port Heiden, Cinder River, Egegik,
Pilot Point, Kalgin Island, Fox River Flats, Chilkat River,
Kachemak Bay, Clam Gulch, Copper River Delta, and Anchor River

and Fritz Creek. Except for the most recently designated fish
and game critical habitat area, all land, including privately
owned Qland, within the described areas 1i1s included. Anchor

River/Fritz Creek critical habitat area 1is the exception and
contains only the state land and water within the described area.
AS 16.20.230(12).

6/ The terms '‘game”™ (used in reference co refuges, AS 16.20.020,
and sanctuaries, AS 16.20.100) and “"wildlife” (used in reference
to critical habitat areas, AS 16.20.220) appear to mean the same
thing. The definition of "game"™ 1in AS 16.05.940(14) 1is very
broad, encompassing virtually ™"any species of bird, reptile, and
mammal ... found or introduced iIn che state."

7/ For example, in the Mendenhall Wetlands state game refuge,
(Footnote continued)
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development are authorized, subject tc certain requirements and
limitations which will be discussed later. AS 16.20.130, AS
16.20.140, and AS 16.20.170. Within the most recently
established fish and game critical habitat area, Anchor River/
Fritz Creek, the use and appropriation of water rights for a
municipal and community water source are specifically protected,
and the possibility cf constructing a dam and reservoir Iis
specifically reserved. AS 16.20.230(b).

In summary, the Ilegislature created the special areas
to protect Tfish and game and their habitat, but not co exclude
all other uses of the areas.

3. DNR. general authorities

The Alaska Land Act, AS 33.05, grants to DNR a number

of responsiblicies and authorities over land in the state. The

(Footnote continued)

hunting and recreational activities are "expressly permitted,”™ 1if
consistent with d plan adopted by ADF&G, and authorized by the
Board of Game. AS 16.20.034(e) and (P . Gravel extraction is
also allowed, subject to the ADF&G plan. AS 16.20.034(h).
Acquisition by the City and Borough of Juneau of refuge land for
expansion of t.te municipal airport, establishment of additional
transportation corridors, and establishment of publicly owned and
operated docking facilities, 1is provided for. AS 16'.20.034 (@) -
In the Susitna Flats state game jrefuge, entry for exploration and
development of oil and gas resources 1is permitted i1f compatible
with protection and public uses of fish and wildlife habitat and
populations. AS 16.20.036(b) and (c). Similar provisions apply
to the Trading Bay state game refuge. AS 16.20.038(b) and (©'"-
In the Creamer®s Field "migratory waterfowl refuge, recreational
and agricultural activities are expressly permitted if consistent
with ADF&G"s plan to promote the protection and enhancement of
habitat for migratorv Dbirds and opportunities for viewing.
AS 16.20.039(c) and (d).
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File 366-045-84 & 366-122-34

The Alaska L,and Act, AS 33.05, grants t? ENT. N number
of responsibilities and authorities over lane, m the state. The
authority of the commissioner of DNR includes the nowar to
establish procedures and adopt necessarv regulations, .p.ter into
agreements, review orders or actions of the division of land and
water management (originally the "division of lands™), anc
exercise other powers and do other acts uecossar” under the
Alaska Land Act. AS 33.05.020. Under AS 13.h5.CQ5. the commis-
sioner of DNR controls and supervises the division of land and
water management, which has, under AS53.15.025, a number of

mandatory and discretionary duties 3/regarding the overall

8/ The mandatory duties arc described in AS 33.05.035(a) and
include 9the responsibility to:

(@) manage, inspect and control state land and
improvements on it belonging to the state and un-
der the jurisdiction of the division;

@ prescribe application procedures and practi-
ces for the sale, lease or other disposition of
available land, resources, property, or interest
in them;

* % * -

(6) ... issue deeds, leases or other conveyances
disposing of available land, resources, property
or any interests in them;

(7) have jurisdiction over state land, except
(Footnote continued)
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Commissioner, ADF&G

File 366-045-84 & 366-122-84

management, vretention, and disposal of state land. It; addition,

the Alaska Land Act contains other specific provisions relating

(Footnote continued)

that land acquired by che Alaska World Car 1l Vet —
erans Board and the Agricultural Loan Board or
other departments or agencies succeeding co their
respective functions through <che foreclosure or
default; to this enc the director possesses the
powers and, with che approval of the commissioner,

shall perform the duties necessary to protect che
state®"s rights and 1incerests in state lands, 1in—
cluding the taking of all necessarv action to pro-—
tect and inforce the state®"s ccntractural or ocher
property rights;

(9) maintain such records as the commissioner
considers necessary. ..

(12) be the certifying agent of the state to se—
lect, accept and secure by whatever action is nec—
essary in the name of the state, by deed, sale,
gift, device, judgment, operation of law, or other
means any Jland, of whatever nature or interest,
available to the state; and be the certifying
agent of the state, to select, accept or secure by
whatever action 1is necessary 1in the name of the
state any land, or title or interest to land
available, granted, or subject to being trans—
ferred to the state for any purpose

The discretionary duties 1include granting preference
rights for 1lease or purchase of state land in certain circum—
stances, selling and disposing of Jland by lottery 1in certain
circumstances, and quit-claiming land co che federal government
if it was erroneously conveyed from che federal government to the
state. AS 38.05.035(bh).
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to DNR"s duties and authorities. 9/

The Uater Use Act, AS 46.15, grants co DNR the authori—
ty cc determine and adjudicate rights in scate waters, ..nd in 1its
appropriation and distribution. AS 46.15.010. This resoonsibil-
-ty is accompanied by a mandate co adopt necessary procedural and
substantive regulations, taking into account the statutory
responsibilities of ADF&G and the Department of Environmental
Conservation. AS 46.15.020. The statutes set out a number of
guidelines which direct how DUR handles water appropriation. 10/

Thus, the hater Use Act ana the Alaska Land Act grant
DNR many authorities over state water and land. 11/ These

authorities must be exerciseu 1in a manner consistent with the

9/ For example, sale of land 1is <covered by AG 38.05.045 --

AS 38.05.069. Leasing of lands other than for extraction of
natural resources 1is governed by AS 38.05.070 -- AS 38.05.105,
disposal of timber and materials by AS 33.05.110 -- AS 38.05.120,
leasing of mineral _.lands by AS 33.05.135 -- AS 38.05.184, and
mining rights by AS 38 .05. 185 -- AS 38.05.275.

10/ For example, the determination of priority is generally

governed by AS 46.15.050, wexisting rights by AS~” 46.15.060 and
AS 46.15.065, criteria for pernmit issuance by AS 46.15.080,
preferred uses by AS 46.15.090 and AS 46.15.150, and transfers of
appropriations by AS 46.15.160 and AS 46.15.170.

11/ The Department ofTransportation and Public Facilities and
cKe Board of Regents ofthe University of Alaska are specifically
exceptedfrom the provisions of the Alaska Land Act and can

acquire, use, lease, "dispose of, or exchange real propercv
independently from- DNR, to <che extent permitted by their own
enabling legislation. AS 38.05.030.
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state constitution ar.c with the guidelines set out in the
statutes. For example, AS 23.05.235 mandates that disposal and
use of scate land shall conform to che state constitution and

"the principles of multiple purpose use consistent with the

public interest."” Although "multiple puroose wuse is r.cc de-

the management of state land and 1its various re—
source values so chat it 1is used in che combina—
tion chat will best meet the present and future
needs of the people of Alaska, making the most
judicious use of che land for some or ao.l1 of these
resources or vrelated services over areas large
enough to provide sufficient latitude for

periodic adjustments 1in use to contortl to changing
needs and conditions; it includes

(A) the use of some 1land for loss than ail of
the resources, and

(3) a combination of balanced and diverse re—
source uses that takes 1into account the short-term

and long-term needs of present and future genera-—

tions for renewable and nonrenewable resources,

including, but not Ilimited to, recreation, range,
timber, minerals, watershed, wildlife and fish,

and natural scenic, scientific, and historic val-

The requirement that disposal and use of state Iland
take into account the present and future needs for natural
resources is consistent with article VIII, seccions 1 and 2, of
the Alaska Constitution, which declare that the state®s policy 1is
to encourage settlement of land and development of resources by

Mmaking them available for maximum use consistent with the public

interest,” and. that the legislature shall provide for the
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utilization, development and conservation c: state land "tor the
maximum benefit" of Alaskans. These sections are aucmentea by
article VIII, section 4, which directs "hat fish and wildlife be
"utilized, developed, and maintained on the sustained yield
principle, subject to preferences ar.ons beneficial uses."

There are ocher relevant provisions :1 the state
constitution that affect the exercise of THR"s (and ADF&G"s)
authority. For example, article VIII. section ““ provides that
the Jlegislature may reserve from the puslLie domain "areas of
natural beauty or of historic, cultural, recreational, or scien—
tific value™ for the "use, enjoyment, and welfare of the people.™
Another example 1is article VIII, section 13. which mandates that,

except for che public water supply, ar. appropriation of water
shall be ... subject ... co the general reservation of fish and
wildlife."

In setting out DNR's authorities, the legislature has
recognized Alaska's unique constitutional mandates regarding fish

and wildlife and their habitat. For example, in AS 38.04.005(b),

the legislature directs that, in making state land available for

private use, adverse effects on significant resources, including
wildlife and fishery resources, must be minimized. Further, in
AS 38.04.015 the legislature liscs protection of ™critical

wildlife habitat and areas of special scenic, recreational,

scientific, or .other environmental concern”™ as one of che five
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primary public interests in retaining areas of state land 1in
public ownership. In carrying our. its responsibility co classify
state land, DHR has recognized this concern and has established
"wildlife habitat land” as one of the classification categories.

Described in 11 .AAC 55.230, wildlife habitat land is lard primar—

ily valuable for fish and wildlife production or a unique or
rare assemblage™ of one or more species. Uith regard to water,
DilIR must always consider che effect on fish ana game resources 1in
making its public interest determination as a component of
reviewing water appropriation permit applications. AS £6.15.030
(b)(3). This 1is consistent with article VIII, section 13. and 1is
in addition co the ability of DIiR, after adjudicating a request
from ADF&G, <co reserve a specified 1instream flow or level of
water under AS 46.15.145 for protection of fish and wildlife
habitat, migration, and propagation, which 1in adjudicating later
claims is treated by DLIR as a prior appropriation under AS 46.15-
.080(a)(1). ” , T

Thus, DNR has broad authority over almost all state-
owned Uland, including the authority to acquire, hold, and trans-—
fer. These authorities are to be exercised not in a vacuum, but
under constitutional and statutory directives to promote various
policies. For example, as discussed above, (1) all natural

resources, including land, wildlife and fisheries, shall be

available for .the maximum use consistent with the nublic
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bodies of water adjacent co the Juneau municipai airport runway
to eliminate sices attractive co waterfowl which couid create
hazards to aircraft. AS 16.20.034(h). Any deed, contract of
sale, lease, ocher instrument evidencing disposition by DNR of
land in che i"er.denhall Wetlands game refuge must include a condi—
tion that the Jland 1is restricted for three specified purposes
(airport expansion, transportation corridors, and cocking facil —
ities). AS 16.20.034(1). Finally, DNR ana ADF&G are co jointly
evaluate any offer of proof by the City and Borough of Juneau
that there 1is a superior public need for use or Jland within che
Ilendenhall Wetlands game refuge, ocher than as refuge land. AS
16.20.034(j) .

With regard to the two state game sanctuaries, there
are also explicit references to DNR. authority. DNR may not sell
sanctuary land, and may lease it only as mineral 1land pursuant to
DNR regulations. AS 16.20.140 and AS 16.20.170. DNR and ADF&G
are authorized to jointly determine Jlimitations additional to
state or federal laws and regulations on oil and mineral ex—
ploration and development 1in the sanctuaries, to assure compat—
ible multiple land use practices. AS 16.20.130 and AS 16.20.170.

There 1is one direct ref -.rence co DNR in che statutes
governing critical habitat areas. In che recently established
Anchor River/Fritz Creek critical habitat area, ADF&G 1is co

develop, in consultation with DNR, a plan for the area to be
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interest, (2) natural resources shall be uni liead for the maximum
benefit of the people of the state. (3) ;he value of fish and
wildlife shall be vrecognized. and maintained, and (£) adverse
effects upon them shall be minimised. DNR must balance compet—
ing interests and policies and, 1in disposing of any interest in
lane, is required to determine if che disposal 1is 1in che best
interest of the scate. AS 38.05.035(e).

C.. DNR authorities specific to srecaal areas

Apart from DiiR"s general authorities and responsibil—
ities with regard co state-owned land, a number of specific pro—
visions in AS 16.20 address DHR"s authority in special areas.

DNR may adopt zoning regulations for private land con—
tained within the Potter Point, Goose Say, Palmer 1iiav Flats,
Susitna Flats, and Trading Day game refuges. AS 16.20.030(b) and
(d), AS 16.20.032(d), AS 16.20.036(e), and AS 16.20.038(e). Ac—
cess corridors to and from private property within the Goose Bay,
Susitna Flats, and Trading Bay game refuges are to be established
through agreement between DNR, ADF&G, and the private property
owners involved. AS 16.20.030(e), AS 16.20.036(f), and AS 16.-
20.038(f). In the Mendenhall Wetlands game refuge, management of
the surface and subsurface estate® is explicitly delegated to DNR,
although any DNR actions which affect the habitat must conform to
a plan adopted by ADF&"G. AS 16.20.034(g)- DNR and ADF&G are

both required to assist the Cicy and Borough of Juneau in filling
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subnicteri to che legislature.

Thus, in addition co ics general powers, DLHI is specif—
ically mencicned 1in che scacuces governing special areas. Some
of chose specific references assign particular casks, acme grant
discretionary authority, and others 1limit the general author—
ities .

D . ADF&G authorities in special -irons

In che special areas, the legislature has ir. AS 16.20
given certain authorities to ADF&G and the Soares of Fisheries
and Game ("boards"). The authorities for each type of special
area are set out somewhat differently.

In game refuges, the Board of Game 1is <co adept reg-—
ulations governing the taking of game for "conservation and
protection purposes.” AS 16.20.040. On the ocher hand, ADF&G is
delegated a different kind of authority. AS 16.20.050 provides:

Where the use, lease or disposal of real property

in state game refuges created by AS 16.20.010 --

16.20.080 1is under the control or jurisdiction of

the state, whether through federal permit or state

ownership, the responsible state department or

agency shall notify the commissioner of fish and

game before 1initiating any use, lease or disposal

of real propert&. The commissioner shall acknowl —

edge receipt of notice by return mail.

The purpose of this notice is clarified by AS 16.20.060, which
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grants authority 12/ to ADF&G to ensure nrotection of fish and
game:

IT the commissioner so determines, the commission—
er shall, 1in the letter of acknowledgment, require
the person or governtnent.il agency to submit full
plans for the anticipated wuse, full plans and
specifications of proposed construction work, com—
plete plans and specifications for the proper pro—
tection of fish and game, and the approximate date
when the <construction work is to commence, and
shall require the person or governmental agency to
obtain the written approval of the commissioner as
to the sufficiency of the plans or soecifications
before construction 1is commenced. The commission—
er shall abide by che principle which recognizes
preferences among beneficial uses as more particu—
larly set forth in art. VIIlI of the state consti —
tution .

As discussed in detail in section IV below, this
provision gives ADF&G permit authority over any activity or.
refuge lands which ADF&G determines may affect fish or wildlife

or their habitat. L3/ This authority is separate from and in

12/ In addition to che provisions of AS 16.20.050 and
AS 16.20.060, which apply to all the refuges, 1in at least two of
the refuges ADF&G 1is mandated to develop a plan to further the

purposes of the refuges. The plan 1is to be used to determine
whether certain activities are consistent wirh those purposes.
AS 16.20.034(g) (Mendenhall Wetlands) and AS 16.20.039(c)

(Creamer®s Field).

13/ In this opinion, terms like "may affect” will be used to
refer co ADF&G"s authority to require plans, which 1is triggered
by a determination of possible effects on fish, game, or habitat.
Permit restrictions or denials by ADF&G must be based on facts
supporting a conclusion that there is a reasonably likely
connection becween®an activity and probable adverse effects on
fish, game, or habitat.
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addition to any review and approval responsibilities held by PUR.
The authorities in critical habitat areas are similar
to those in refuges. Under AS 16.20.240, <che boards are co adopt
regulations governing taking of fish and game for "conservation
and protection purposes.” As for refuges, ADF&G 1is to receive
notice of any anticipated use, lease, or other disposal of
land; 14 but unlike 1in refuges, lar.d in private ownership 1is
included in critical habitat areas, and activities 1involving
private land as well as state lana must be brougnt co the atten—
tion of ADF&G. Further, while in refuges ADr&G determines if
additional 1information should be submitted, in critical habitat

areas che boards have that authority. 15/

14/ Under AS 16.20.250;

Before the use, lease or other disposal of land
under private ownership or scate jurisdiction and
control, within state fish and game critical habi —
tat areas created under this chapter, <che person
or responsible state department or agency shall
notify the <commissioner of fish and ~game. The
commissioner shall acknowledge receipt of notice
by return mail.

15/ AS 16.20.260 provides:

(a) Uher. a board determines that the following
information 1is required, it shall instruct the
commissioner, in the letter of acknowledgment, to
require che person or governmental agency to sub-—
mit :

(Footnote continued)
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The two statutory procedures for norice and submission

or additional plans and specifications for name refuses and for

for ADF&G"s reviev; of projects in anadromous fish screams. 16/

(Footnote continued)
(¢D) full plans for the anticipated use;

(2) full plans and specifications of pronosed
construction work;

(3) complete plans and specifications for the
proper protection of fish and®game; and

(4) the approximate cate when the construc—
tion or work is co commence.

(b) The board shall require the person or
governmental agency to obtain the written approval
of the commissioner as co che sufficiency of the
plans or specifications before construction is
commenced.

16/ AS 16.05.870 provides:

(a) The commissioner shall, in accordance with
the Administrative Procedure Act (AS 44.62),
specify the various rivers, lakes and streams or
parts of them that are important for che spawning,
rearing or migration of anadromous Tfish.

(b) If a-person or governmental agency desires
to construct a hydraulic project, or wuse", divert,
obstruct, pollute, or change the natural flow or
bed of a specified river, lake, or scream, or to
use wheeled, <cracked, or excavating equipment or
log-dragging equipment 1in the bed of a specified
river, lake, or stream, che person or governmental
agency shall notify the commissioner of this
intention before tne beginning of the construction
or use. -

(Footnote continued)
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Under AS 16.05. S/0, a person desirincto use an rcmous
scream 1in certain specifiedways r.usc 1iiociJ”” AD7U". which
require additional inrormation. The plans and soocifications
then evaluated to determine whether they are IUtiicionc
proper protection of fish and game. Just as iz refuses
(Footnote continued)
(c) The commissioner shall acknowledge receiving:
the notice by return first class mail. $.2 the

commissioner determines that the following
information is required, the letter of
acknowledgement shall require cr.e -verson cr

governmental agency to submit to The commissioner:

(11 full plans anc specifications
proposed construction or work;

(2) complete plans and specifications

of the

for the

proper protection of fish and game in connection
with the construction or work, or in connection

with the use; and

(3) the approximate date the construction,

work, or use will begin.

(d) the Commissioner shall approve the

proposed

construction, work, or use in writing unless the
commissioner finds the plans and specifications
insufficient for the proper protection of fish and

game. Upon a finding that the plans and

specifi—

cations are insufficient for the proper protection

of fish and game, the commissioner shall
submitted

the person or governmental agency which

notify

the plans and specifications of that finding by
first <class mail. The person or governmental
agency may, _ within 90 days of receiving the
notice, initiate a hearing under AS 44.62.370.

The hearing 1is subject to AS 44.62.330
62.630.

- 44 .-

9?r

can

are

for

and



