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Sec. 4 6 . 0 8 . 0 2 0 .  FINANCING OF THE FUND. The l e g i s l a t u r e  may
app rop r i a t e  f rom the f o l l ow in g  sources  to  the fund:

( 1 )  money r e ce iv ed  f rom f e d e r a l ,  s t a t e ,  o r  o th e r  sources o r  
from a p r i v a t e  donor ;

( 2 )  money recove red  o r  o the rw ise  r ece ived  fr'-m p a r t i e s
r e sp on s ib l e  f o r  the containment and c leanup o f  o i l  o r  a hazardous 
substa ice at a s p e c i f i c  s i t e ,  but exc lud ing funds f rom performance 
bonds and o th e r  forms o f  f i n a n c i a l  r e s p o n s i b i l i t y  he ld  i n  escrow 
pending s a t i s f a c t o r y  pe r fo rmance o f  a p r i v a t e l y  f inanced response 
a c t i o n ;

( 3 )  f i n e s ,  p e n a l t i e s ,  o r  damages recove red under t h i s  
chapte r  o r  o th e r  law f o r  c o s t s  in cu r r e d  by the s t a t e  as a r e s u l t  o f  
the r e l e a s e  o r  th rea tened  r e l e a s e  o i  o i l  o r  a hazardous substance.

Sec. 4 6 . 0 8 . 0 3 0 .  FINANCING THE ABATEMENT OF OIL OR HAZARDOUS
SUBSTANCE RELEASES. I t  i s  the i n t e n t  o f  the l e g i s l a t u r e  and dec la red
to be the p ub l i c  p o l i c y  o f  the s t a t e  tha t  funds f o r  the abatement o f  a 
r e l e a s e  o f  o i l  o r  a hazardous substance w i l l  always be a v a i l a b l e .

See. 4 6 . 0 8 . 0 4 0 .  PURPOSES OF THE FUND. Subject  t o  the app rova l  
o f  the gove rno r ,  the commissioner may use money f rom the fund to

( 1 )  c on ta in  and c le an  up r e l e a s e s  o r  th rea tened r e l e a s e s  o f  
o i l  o r  a hazardous substance ;

( 2 )  under take p l a n s ,  i n sp e c t i o n s ,  sampling, t e s t s ,  in v e s ­
t i g a t i o n s ,  p u b l i c  n o t i f i c a t i o n ,  damage assessment, su rveys ,  a na ly s e s ,  
eng inee r ing ,  c on s t r u c t i o n ,  o p e r a t i o n s ,  and maintenance necessa ry o r  
a pp rop r i a t e  to  con ta in  and c le an  up r e l e a s e s  o r  th rea tened r e l e a s e s  o f  
o i l  o r  hazardous substances ;

( 3 )  he lp  the Department o f  Labor  to  a s s i s t  emergency 
response employers i n  deve lop ing  s a f e t y  educat ion programs under AS 
18 .60  f o r  employees who may be c a l l e d  upon to  respond to  a r e l e a s e  o f
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1 o i l  o r  a hazardous substance ;
2 ( 4 )  p rov ide  matching funds f o r  p a r t i c i p a t i o n  i n  f e d e r a l  o i l
3 d ischarge  c leanup a c t i v i t i e s  and under 42 U .S .C .  9601 - 9657 (Compre-
4 hens ive Envi ronmental  Response, Compensation and L i a b i l i t y  Act o f
5 1 9 8 0 ) ;  and
6 ( 5 )  r ec ove r  the cos t  t o  the s t a t e  o r  t o  a m un ic i p a l i t y  o f  a
7 containment and c leanup r e s u l t i n g  f rom the  r e l e a s e  o r  the th rea tened
8 r e l e a s e  o f  o i l  o r  a hazardous substance .
9 Sec. 4 6 . 0 8 . 0 5 0 .  RECORDS OF THE FUND. ( a )  The department s h a l l

10 ma in ta in  accounting reco rd s  showing the income and expenses o f  the
11 fund.
12 ( b )  By J u l y  1 o f  each y e a r ,  the department s h a l l  de te rmine the
13 p r o j e c t e d  cos t  f o r  the f o l l ow in g  f i s c a l  y ea r  o f  m on i to r ing ,  o p e r a t i n g ,
14 and main ta in ing s i t e s  where response has been completed o r  i s  expected
15 t o  be continued dur ing the f i s c a l  y ea r .
16 ( c )  The commissioner s h a l l  c on su l t  w i th  the commissioner o f
17 revenue and the gove rnor  b e f o r e  adopt ing r e g u l a t i o n s  govern ing fund
18 accounting .  The department s h a l l  deve lop  procedures and adopt r u l e s
19 govern ing the expend i tu re  o f ,  and accounting f o r ,  money expended f rom
20 the fund , and may not de la y  implementat ion o f  t h i s  chapte r  pending the
21 e f f e c t i v e  date o f  the p rocedures and r u l e  .
22 ( d )  The p rope r  s t a t e  o f f i c e r  s h a l l  pay disbursements f rom the
23 fund on p r e s en t a t i o n  o f  vouchers  s igned by the gove rnor  o r  the gover-
24 n o r ' s  au tho r i z ed  r e p r e s e n t a t i v e .
25 Sec. 4 6 . 0 8 . 0 6 0 .  REPORT TO THE LEGISLATURE. The commissioner
26 s h a l l  submit a r e p o r t  to  the gove rnor  and to  the l e g i s l a t u r e  no t l a t e r
27 than the 10 th day f o l l ow in g  the convening o f  each r e g u l a r  s e s s i on  o f
28 the l e g i s l a t u r e .  The r e p o r t  may in c lude  in fo rm a t i o n  cons ide red s ig -
29 n i f i c a n t  by the commissioner but must in c lude :
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1 ( 1 )  the amount o f  money expended under AS 4 6 . 0 8 . 0 4 0  du r ing
2 the preced ing f i s c a l  y ea r ;  and
3 ( 2 )  the amount and source o f  money rece ived  and money
4 recove red dur ing the preced ing f i s c a l  yea r  as s p e c i f i e d  in  AS 4 6 . 0 8 . -
5 020 .
6 Sec. 4 6 . 0 8 . 0 7 0 .  REIMBURSEMENT FOR CONTAINMENT AND CLEANUP. ( a )
7 The commissioner s h a l l  seek reimbursement prompt ly  under t h i s  s e c t i o n ,
8 AS 4 6 . 0 3 . 7 6 0 ( e ) ,  o r  f e d e r a l  law f o r  the cos t  incu r red  i n  the c leanup
9 o r  containment o f  o i l  o r  a hazardous substance tha t  has been r e l e a s ed .

10 (b )  The a t t o rn e y  g en e r a l ,  at the reques t  o f  the commissioner ,
11 may seek t o  recove r  money expended by the department under t h i s  chap-
12 t e r  o r  o th e r  law to con ta in  and c lean up o i l  o r  a hazardous substance
13 tha t  has been r e l e a s e d  o r  t o  c o n t r o l  the th rea tened r e l e a s e  o f  o i l  o r
14 a hazardous substance.
15 Sec. 4 6 . 0 8 . 0 8 0 .  REGULATIONS. The commissioner s h a l l  adopt
16 r e g u l a t i o n s  necessa ry to implement the p r o v i s i o n s  o f  t h i s  chapte r .
17 Sec. 4 6 . 0 8 . 9 0 0 .  DEFINITIONS. I n  t h i s  chapter
18 ( 1 )  " c a p i t a l  improvement" in c ludes  cons t ruc t ion ,
19 r en ova t i on ,  r e p a i r  o f ,  and improvement t o ,  a b u i l d in g ,  but does not
20 inc lude  o th e r  improvements t o  r e a l  p r o p e r t y ,  such as c on s t ru c t i o n  o f  a
21 d ike o r  r e t a i n i n g  w a l l ;
22 ( 2 )  "commissioner" means the commissioner o f  env ironmental
23 conse rva t ion ;
24 ( 3 )  "containment and c leanup" inc ludes  the d i r e c t  and
25 in d i r e c t  e f f o r t s  a s soc ia ted  with the p r e v en t i on ,  abatement, con ta in -
26 ment, o r  removal o f  a hazardous substance , the r e s t o r a t i o n  o f  the
27 environment to i t s  fo rmer s t a t e ,  and i n c i d e n t a l  a dm in i s t r a t i v e  c o s t s ;
28 ( 4 )  "department" means the Department o f  Environmental
29 Conse rva t ion ;
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( 5 )  "employee" means a person who works f o r  an employer i n
2 a p lace  tha t  i s  not used p r im a r i l y  as a p e r s on a l  r e s idence ;
3 ( 6 )  "employe r"  means a pe rson ,  in c lud ing  the s t a t e  and a
4 p o l i t i c a l  s ubd iv i s i o n  o f  the s t a t e ,  who has one o r  more employees
5 working in  a p lace that  i s  no t uued p r im a r i l y  as a p e r s on a l  r e s id ence ;
6 ( 7 )  " fund" means the  o i l  and hazardous substance r e l e a s e
7 response fund ;
8 ( 8 )  "hazardous substance" means
9 (A) an e lement o r  compound t h a t ,  when i t  en te r s  i n t o

10 o r  on the su r face  o r  subsur face  land o r  water o f  the s t a t e ,
11 p re sen ts  an imminent and s u b s t a n t i a l  danger to the pub l i c  h e a l t h
12 o r  w e l f a r e ,  o r  to  f i s h ,  an ima ls ,  v e g e t a t i o n ,  o r  any p a r t  o f  the
13 n a t u r a l  h ab i t a t  i n  which f i s h ,  an ima ls ,  o r  w i l d l i f e  may be found;
14 o r
15 (B ) a substance de f in ed  as a hazardous substance under
16 s t a t e  o r  f e d e r a l  law o r  by r e g u l a t i o n s  adopted under s t a t e  o r
17 f e d e r a l  law;
18 ( 9 )  " o i l "  means, pe t ro leum products  o f  any kind and i n  any
19 fo rm, whether c rude,  r e f i n e d ,  o r  a pe t ro leum by -p roduc t ,  in c lud ing
20 pe t ro leum ,  f u e l  o i l ,  g a s o l i n e ,  l u b r i c a t i n g  o i l s ,  o i l y  s ludge ,  o i l y
21 r e f u s e ,  o i l  mixed with o th e r  wastes ,  l i q u i f i e d  n a t u r a l  gas,  propane,
22 butane , and o the r  l i q u i d  hydrocarbons r e g a rd l e s s  o f  s p e c i f i c  g r a v i t y ;
23 ( 1 0 )  " r e l e a s e "  means an i n t e n t i o n a l  o r  u n in t e n t i o n a l  r e l e a s e
24 i n t o  the environment o f  the s t a t e .
25 * Sec. 2. AS 46 i s  amended by adding a new chapte r  to  read :
26 CHAPTER 09 . HAZARDOUS SUBSTANCE RELEASE CONTROL.
27 Sec. 4 6 . 0 9 . 0 1 0 .  REPORT OF HAZARDOUS SUBSTANCE RELEASES. ( a )
28 Except as p rov ided in  (b )  o f  t h i s  s e c t i o n ,  a person in  charge o f  a
29 v e h i c l e ,  v e s s e l  o r  con ta ine r  f rom which, o r  a p lace  at  which, a
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1 hazardous substance i s  r e l e a sed  s h a l l  r e p o r t  the  r e l e a s e  t o  the
2 department and app rop r i a te  pub l i c  s a f e t y  agenc ies prompt ly  a f t e r
3 l e a rn in g  o f  the r e l e a s e .
4 (b )  The commissioner may en te r  i n t o  an agreement w i th  a person
5 f o r  the p e r i o d i c  r e p o r t ing  o f  a c o n t r o l l e d  r e l e a s e  o f  a hazardous
6 substance i f  the r e l e a s e  i s  not i n t o  wate r .
7 Sec. 4 6 . 0 9 . 0 2 0 .  CONTAINMENT AND CLEANUP OF A RELEASED HAZARDOUS
8 SUBSTANCE. ( a )  A pe rson who causes a r e l e a s e  o f  a hazardous sub-
9 stance s h a l l  make reasonab le  e f f o r t s  t o  c on ta in  and c le an up the

10 hazardous substance prompt ly  a f t e r  l e a r n in g  o f  the r e l e a s e ,  un less  the
11 commissioner determines
12 ( 1 )  a f t e r  c on su l t ing  the Environmenta l P r o t e c t i o n  Agency o r
13 app rop r i a te  pub l i c  s a f e t y  agenc ie s ,  tha t  containment o r  c leanup i s
14 t e c h n i c a l l y  i n f e a s i b l e ;
15 ( 2 )  tha t  containment o r  c leanup would cause g r e a t e r  en-
16 v i ronmenta l  damage than the r e l e a s e  would cause i f  unabated; o r
17 ( 3 )  th a t  containment o r  c leanup would pose a g r e a t e r  t h r e a t
18 to human l i f e  o r  h e a l t h  than the r e l e a s e  i t s e l f .
19 ( b )  The commissioner s h a l l  deve lop gu id e l in e s  p r e s c r ib in g
20 ger .era l  procedures and methods to  be used i n  the  containment and
21 c leanup o f  a hazardous substance.
22 ( c )  I f  the commissioner dete rmines tha t  the containment o r
23 c leanup o f  a h i za rdous  substance under taken i s  inadequate , the commis-
24 s i o n e r  may d i r e c t  the person unde r tak ing the containment o r  c leanup to
25 cease and may under take the containment o r  c leanup d i r e c t l y  o r  by
26 c on t r a c t .
27 ( d )  I f  i t  appears to the commissioner t h a t  the cause o r  respon-
28 s i b i l i t y  f o r  the r e l e a s e  o f  a hazardous substance i s  un c le a r  o r  unex-
29 p l a in e d ,  the commissioner may immediate ly  under take the containment
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and c leanup o f  the r e l e a s e  un le ss  the commissioner de te rmines
( 1 )  a f t e r  c on su l t ing  the Env ironmenta l P r o t e c t i o n  Agency o r  

a pp rop r i a t e  pub l i c  s a f e t y  agenc ie s ,  t h a t  containment o r  c leanup i s  
t e c h n i c a l l y  i n f e a s i b l e ;

( 2 )  tha t containment o r  c leanup would cause g r e a t e r  en­
v i ronmen ta l  damage than the r e l e a s e  would cause i f  unabated; o r

( 3 )  tha t containment o r  c leanup would pose a g r e a t e r  t h r e a t  
to human l i f e  o r  h e a l t h  than the r e l e a s e  i t s e l f .

( e )  The commissioner s h a l l  e n t e r  i n t o  agreement with the En­
v i ronmenta l  P r o t e c t i o n  Agency, and may e n t e r  in to  agreements with 
o th e r  pe rsons and m u n i c i p a l i t i e s ,  in  o rd e r  t o

( 1 )  f a c i l i t a t e  a coo rd ina ted  and e f f e c t i v e  hazardous sub­
stance r e l e a s e  response i n  the s t a t e ;

( 2 )  p rov ide  f o r  c oop e r a t i v e  hazardous substance r e l e a s e  
n o t i f i c a t i o n  procedures ;  o r

( 3 )  p rov ide  f o r  c oope ra t iv e  rev iew o f  hazardous substance 
r e l e a s e  response contingency p lans  submi tted to  the department .

Sec. 4 6 . 0 9 . 0 3 0 .  DISASTER EMERGENCIES. The commissioner may 
request  the gove rnor  to determine th a t  an a c tu a l  o r  imminent r e l e a s e  
o f  a hazardous substance c o n s t i t u t e s  a d i s a s t e r  emergency under 
AS 2 6 . 2 3 .  I f  the gove rnor  de c la r e s  a d i s a s t e r  emergency under AS 2 6 . -  
23 ,  the commissioner may a s s i s t  the a d ju t an t  gene ra l  i n  the r e l i e f  o f  
the emergency.

Sec. 4 6 . 0 9 . 0 4 0 .  HAZARDOUS SUBSTANCES CONTAINMENT AND CLEANUP. 
The commissioner may con t rac t  w ith  a pe rson o r  a m un ic i p a l i t y  f o r  
p e r s onne l ,  equipment, o r  s e rv i c e s  t h a t  may be u s e f u l  t o  c a r r y  out the 
requirements o f  t h i s  chapte r .  I f  the commissioner dete rmines th a t  i t  
i s  i n f e a s i b l e  to con t rac t  with a pe rson o r  a m un i c i p a l i t y ,  the commis­
s i o n e r  may e s t a b l i s h  and main ta in  containment and c leanup pe r sonne l ,
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1 equipment, and supp l i e s  necessa ry t o  c a r r y  out  the requirements  o f
2 t h i s  chap te r .
3 Sec. 4 6 . 0 9 . 0 5 0 .  PEACE OFFICERS. Employees o f  the department
4 des igna ted by the commissioner as enforcement o f f i c e r s  i n  the imple-
5 menta t ion o f  t h i s  chapte r  a re  peace o f f i c e r s  o f  the s t a t e .
6 Sec. 4 6 . 0 9 . 0 6 0 .  COMPACTS AUTHORIZED. The gove rno r  may en te r
7 i n t o  supplementary agreements , r e c i p r o c a l  arrangements,  and compacts
8 w i th  ano the r  s t a t e  o r  count ry  f o r  the implementat ion o f  t h i s  chapter
9 sub j e c t  to the  app rova l  o f  the Congress o f  the Uni ted S t a t e s ,  i f

10 r e q u i r e d ,  under the C on s t i t u t i o n  o f  the Uni ted S t a t e s .
11 Sec. 4 6 . 0 9 . 0 7 0 .  MUNICIPALITIES. ( a )  T f  a p r o v i s i o n  o f  t h i s
12 chap te r  o r  o f  a r e g u l a t i o n  adopted by the commissioner under t h i s
13 chapte r  c o n f l i c t s  with the c h a r t e r ,  o rd inance ,  o r  r e g u l a t i o n  o f  a
14 m u n i c i p a l i t y ,  the p r o v i s i o n  o f  t h i s  chapte r  o r  o f  the r e g u l a t i o n
15 adopted by the commissioner under t h i s  chapte r  p r e v a i l s .
16 ( b )  Au tho r i t y  to con ta in ,  c lean  up, o r  prevent  a r e l e a s e  o r
17 th rea tened r e l e a s e  o f  o i l  o r  o f  a hazardous substance ,  and to  e xe r c i s e
18 o th e r  powers necessa ry to  implement AS 4 6 . 0 8  - AS 4 6 . 0 9 ,  a re  granted
19 to m un i c i p a l i t i e s  tha t  do not o therw ise have tha t  a u t h o r i t y .  Except
20 as p rov ided in  ( a )  o f  t h i s  s e c t i o n ,  a m un ic i p a l i t y  may e xe r c i s e  i t s
21 p o l i c e  power w i th in  the area o f  the m un i c i p a l i t y .
22 Sec. 4 6 . 0 9 . 0 8 0 .  REGULATIONS. The ccmmissioner s h a l l  adopt
23 r e g u l a t i o n s  necessa ry  to  implement the p r o v i s i o n s  o f  t h i s  chapte r .
24 Sec. 4 6 . 0 9 . 9 0 0 .  DEFINITIONS. I n  t h i s  chapte r
25 ( 1 )  "commissioner" means the commissioner o f  env ironmenta l
26 c on se rv a t i o n ;
27 ( 2 )  "containment and c leanup" inc ludes  the d i r e c t  and
28 i n d i r e c t  e f f o r t s  a ssoc ia ted  with  the p re v en t i o n ,  abatement, con ta in -
29 ment , o r  removal o f  a hazardous substance ,  the r e s t o r a t i o n  o f  the
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environment t o  i t s  fo rmer  s t a t e ,  and i n c i d e n t a l  a dm in i s t r a t i v e  c o s t s ;
( 3 )  "department"  means the Department o f  Envi ronmental  

C on se rva t i on ;
( 4 )  "hazardous substance" means

(A) an e lement o r  compound t h a t ,  when i t  en te rs  i n t o
o r  on the  su r f a c e  o r  subsu r face  land o r  wate r  o f  the s t a t e ,
p r e sen t s  an imminent and s u b s t a n t i a l  ^ ’ nger  to  the pub l i c  h e a l t h  
o r  w e l f a r e ,  o r  to  f i s h ,  an ima ls ,  v ■>!.' ' A t ion ,  o r  any p a r t  o f  the 
n a t u r a l  h a b i t a t  i n  which f i s h ,  anit. - I s ,  o r  w i l d l i f e  may be found; 
o r

(B ) a substance de f in ed  as a hazardous substance under
s t a t e  o r  f e d e r a l  law o r  by r e g u l a t i o n s  adopted under s t a t e  o r
f e d e r a l  law;

( 5 )  " r e l e a s e "  means an i n t e n t i o n a l  o r  u n in t e n t i o n a l  r e l e a s e  
i n t o  the environment o f  the s t a t e .
Sec. 3 .  AS 2 6 . 2 3 . 0 5 0 ( b )  i s  amended to  read :

( b )  Whenever, and t o  the ex ten t  t h a t ,  money i s  needed to  cope 
w i th  a d i s a s t e r ,  the f i r s t  r ecou rse  s h a l l  be t o  funds r e g u l a r l y  appro ­
p r i a t e d  to  s t a t e  and l o c a l  agenc ies .  The second recourse  s h a l l  be t o  
funds a v a i l a b l e  i n  the d i s a s t e r  r e l i e f  fund o r  the o i l  and hazardous 
substance r e l e a s e  response fund ,  as a p p r o p r i a t e . I f  money a v a i l a b l e  
f rom these  sources  i s  i n s u f f i c i e n t ,  and i f  the gove rnor  f i n d s  tha t
o th e r  sources  o f  money t o  cope w i th  the d i s a s t e r  a re  not a v a i l a b l e  o r
a re  i n s u f f i c i e n t ,  the gove rno r  may, no tw i ths tand ing any l im i t a t i o n  
imposed by AS 3 7 . 0 7 . 0 8 0 ( e ) ,  t r a n s f e r  and spend money app rop r ia ted  f o r  
o t h e r  purposes o r ,  i n  s i t u a t i o n s  i n v o l v i n g  n a t u r a l  d i s a s t e r s ,  borrow 
from the  Un i ted  S t a te s  government o r  o th e r  p u b l i c  o r  p r i v a t e  sources 
f o r  a term no t  to  exceed two y e a r s .
*  Sec. 4 .  AS 2 6 . 2 3 . 2 3 0 ( 1 )  i s  amended to  read :
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t

1 ( 1 )  " d i s a s t e r "  means the occurrence o r  imminent t h r e a t  o f
2 widespread o r  seve re  damage, i n j u r y ,  o r  l o s s  o f  l i f e  o r  p r ope r t y
3 r e s u l t i n g  f rom any n a t u r a l  o r  n o nm i l i t a r y  man-made cause in c lud ing ,
4 but no t l im i t e d  t o ,  f i r e ,  f l o o d ,  ear thquake ,  l a n d s l i d e ,  mudsl ide,
5 ava lanche ,  w ind -d r iven  wate r ,  weather c ond i t i o n ,  tsunami,  [O IL SPILL
6 OR OTHER WATER CONTAMINATION REQUIRING EMERGENCY ACTION TO AVERT
7 DANGER OR DAMAGE], v o l c a n i c  a c t i v i t y ,  epidemic, a i r  con taminat ion ,

I
8 b l i g h t ,  i n f e s t a t i o n ,  e xp l o s i o n ,  r i o t ,  equipment f a i l u r e ,  o r  shor tage
9 o f  f o o d ,  wa te r ,  f u e l ,  o r  c l o t h i n g , o r  the  r e l e a s e  o f  o i l  o r  a hazard-

10 uus substance r e q u i r i n g  prompt a c t i o n  t o  a ve r t  env ironmenta l  danger o r
11 damage;
12 *  Sec. 5 .  AS 3 7 . 0 5 . 1 5 9  i s  amended by adding a new subsec t ion  t o  read :
13 (g )  Notwithstanding the p r o v i s i o n s  o f  (b )  o f  t h i s  s e c t i o n  and
14 AS 3 7 . 0 7 . 0 8 0 ( e ) ,  the gove rno r  may t r a n s f e r  $ 1 , 0 0 0 , 0 0 0  du r ing  a f i s c a l
15 yea r  f rom the r e se rv e  f o r  emergency ope r a t ing  expenses account to  the
16 o i l  and hazardous substance r e l e a s e  response fund (AS 4 6 . 0 8 ) .
17 *  Sec. 6 .  AS 4 4 . 1 9 . 0 5 0  i s  amended to  read :
18 Sec. 4 4 . 1 9 . 0 5 0 .  DEFINITION. I n  AS 4 4 . 1 9 . 0 4 8  and 4 4 . 1 9 . 0 4 9 ,
19 " d i s a s t e r "  means the occurrence o r  imminent t h r e a t  o f  widespread o r
20 seve re  damage, i n j u r y ,  o r  l o s s  o f  l i f e  o r  p r ope r t y  r e s u l t i n g  f rom any
21 n a t u r a l  o r  man-made cause i n c lu d in g ,  but not l im i t e d  t o ,  f i r e ,  f l o o d ,
22 ea r thquake ,  l a n d s l i d e ,  ava lanche ,  w ind-d r iven wa te r ,  weather condi-
23 t i o n ,  tsunami, [OIL SPILL OR OTHER WATER CONTAMINATION REQUIRING
24 EMERGENCY ACTION TO AVERT DAMAGE,] v o l c a n i c  a c t i v i t y ,  epidemic, a i r
25 con tam ina t ion ,  b l i g h t ,  i n f e s t a t i o n ,  e xp l o s i o n ,  [OR] r i o t , o r  the
26 r e l e a s e  o f  o i l  o r  a hazardous substance r e q u i r i n g  prompt a c t i o n  to
27 a ve r t  env ir onmenta l  danger o r  damage.
28 *  Sec. 7 .  AS 4 6 . 0 3 . 2 9 0 ( a )  i s  amended to  read :
29 (a) When the department f i n d s  tha t  an a c t u a l  o r  imminent
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discha rge  o f  o i l ,  a hazardous substance , o r  low l e v e l  r a d i o a c t i v e  
m a t e r i a l s  to  the a i r ,  wa te r ,  l and  o r  subsu r face  land o f  the s t a t e  
poses an immediate t h r e a t  to  the pub l i c  h e a l t h  o r  w e l f a r e ,  o r  the 
environment o f  the s t a t e ,  i t  may i s sue  an o rd e r  d e c l a r i n g  an emergency 
and d i r e c t i n g  a pe rson o r  pe rsons to  take a c t i o n  the department 
b e l i e v e s  necessa ry  t o  meet the emergency, and p r o t e c t  the pub l i c  
h e a l t h ,  w e l f a r e ,  o r  environment.

* Sec. 8.  AS 4 6 . 0 3 . 7 6 0 ( a )  i s  amended to  read :
( a )  A person who v i o l a t e s  o r  causes o r  pe rmit s  t o  be v i o l a t e d  a 

p r o v i s i o n  o f  t h i s  chapte r  o the r  than AS 4 6 . 0 3 . 2 5 0  - 4 6 . 0 3 . 3 1 4 ,  o r  a
p r o v i s i o n  o f  AS 4 6 . 0 4  o r  AS 4 6 . 0 9 , o r  a r e g u l a t i o n ,  a l aw fu l  o rd e r  o f  
the department ,  o r  a pe rm i t ,  a pp ro v a l ,  o r  acceptance , o r  term o r  
c on d i t i o n  o f  a pe rm i t ,  a pp ro v a l ,  o r  acceptance i s sued under t h i s  
chapte r  o r  AS 4 6 . 0 4  o r  AS 46 .09  i s  l i a b l e ,  i n  a c i v i l  a c t i o n ,  t o  the 
s t a t e  f o r  a sum to be assessed by the cou r t  o f  no t  l e s s  than $500 nor 
more than $100 ,000  f o r  the i n i t i a l  v i o l a t i o n ,  n o r  more than $ 5 ,0 00  f o r  
each day a f t e r  tha t  on which the v i o l a t i o n  con t inues ,  and tha t  s h a l l  
r e f l e c t ,  when a p p l i c a b l e ,

( 1 )  reasonab le  compensat ion i n  the na tu re  o f  l i q u id a t e d
damages f o r  any adverse env i ronmenta l  e f f e c t s  caused by the v i o l a t i o n ,  
th a t  s h a l l  be determined by the cou r t  acco rd ing to  the t o x i c i t y ,
d e g r a d a b i l i t y  and d i s p e r s a l  c h a r a c t e r i s t i c s  o f  the substance d i s ­
charged, the s e n s i t i v i t y  o f  the r e c e i v in g  envi ronment , and the degree 
to  which the d ischarge  degrades e x i s t i n g  env ironmenta l  q u a l i t y ;

( 2 )  reasonab le  cos ts  in cu r r ed  by the s t a t e  in  d e t e c t i o n ,
i n v e s t i g a t i o n ,  and attempted c o r r e c t i o n  o f  the v i o l a t i o n ;

( 3 )  the economic savings r e a l i z e d  by the person i n  not 
complying with the requirement f o r  which a v i o l a t i o n  i s  charged.

*  Sec. 9 . AS 4 6 . 0 3 . 7 6 5  i s  amended to  read :
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Sec. 4 6 . 0 3 . 7 6 5 .  INJUNCTIONS. The s up e r i o r  cou r t  has j u r i s d i c ­
t i o n  to  e n j o i n  a v i o l a t i o n  o f  t h i s  chapter^ [OR] AS 4 6 . 0 4 ,  o r  AS 46 . 0 9  
o r  o f  a r e g u l a t i o n ,  a l aw fu l  o rd e r  o f  the department ,  o r  pe rm i t ,  
a pp rova l ,  o r  acceptance,  o r  term o r  c ond i t i o n  o f  a p e rm i t ,  a pp ro v a l ,
o r  acceptance issued under t h i s  chapter^ [OR] AS 4 6 . 0 4 , o r  AS 4 6 . 0 9 .
I n  a c t i o n s  brought under t h i s  s e c t i o n ,  temporary o r  p r e l im in a r y  r e l i e f  
may be obta ined upon a showing o f  an imminent t h r e a t  o f  continued
v i o l a t i o n ,  and p robab le  success on the m e r i t s ,  wi thout  the n e c e s s i t y
o f  demonst ra t ing ph y s i c a l  i r r e p a r a b l e  harm. The ba lance o f  e q u i t i e s  
in  a c t i o n s  under t h i s  s e c t i o n  may a f f e c t  the t iming o f  compl iance,  but 
not the n e c e s s i t y  o f  compl iance w i th in  a reasonab le  p e r i o d  o f  t ime .

* Sec. 10. AS 4 6 . 0 3 . 7 8 0 ( a )  i s  amended to  read :
( a )  A person who v i o l a t e s  a p r o v i s i o n  o f  t h i s  chapte r^  [OR] 

AS 4 6 . 0 4 ,  o r  AS 4 6 . 0 9 ,  o r  who f a i l s  to  per fo rm a duty imposed by t h i s  
chapter^ [OR] AS 4 6 . 0 4 ,  Oi. AS 4 6 . 0 9 ,  o r  v i o l a t e s  o r  d i s r e g a rd s  an 
o rd e r ,  pe rm i t ,  o r  o th e r  de te rm ina t ion  o f  the department made under the 
p r o v i s i o n s  o f  t h i s  chapter^ [OR] AS 4 6 . 0 4 ,  o r  AS 4 6 . 0 9 .  r e s p e c t i v e l y ,  
and thereby causes the death o f  f i s h ,  an ima ls ,  o r  v eg e ta t i o n  o r  o t h e r ­
wise i n j u r e s  o r  degrades the environment o f  the s t a t e  i s  l i a b l e  to the
s ta t e  f o r  damages.

* Sec. 11. AS 4 6 . 0 3 . 7 9 0 ( a )  i s  amended to  read :
( a )  Except as p rov ided in  (d )  - ( f )  o f  t h i s  s e c t i o n ,  a person

who n e g l i g e n t l y  v i o l a t e s  a p r o v i s i o n  o f  t h i s  chapter^ [OR] AS 4 6 . 0 4 ,
o r  AS 4 6 . 0 9 ,  o r  o f  a r e g u l a t i o n ,  l aw fu l  o rde r  o f  the depar tment ,  o r  
pe rm i t ,  app ro v a l ,  o r  acceptance, o r  term o r  c ond i t i o n  o f  a pe rm i t ,  
app rova l ,  o r  acceptance issued under t h i s  chapter^ [OR] AS 4 6 . 0 4 , o r
AS 4 6 . 0 9  i s  g u i l t y  o f  a c l a s s  B misdemeanor.

* Sec. 12. AS 4 6 . 0 3 . 7 9 0 ( b )  i s  amended to  read :
(b )  Except as p rov ided in  ( d )  - ( f )  o f  t h i s  s e c t i o n ,  a person
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1 who knowingly v i o l a t e s  a p r o v i s i o n  o f  t h i s  chapter^ [OR] AS 4 6 . 0 4 ,  o r
2 AS 4 6 . 0 9 ,  o r  o f  a r e g u l a t i o n ,  l aw fu l  o rd e r  o f  the depar tment ,  o r
3 permi' ' ,  app ro va l ,  o r  acceptance, o r  term o r  c ond i t i o n  o f  a pe rm i t ,
4 app rova l ,  o r  acceptance i ssued under t h i s  chapte r^  [OR] AS 4 6 . 0 4 , o r
5 AS 46 .09  i s  g u i l t y  o f  a c l a s s  A misdemeanor.
6 * Sec. 13. AS 4 6 . 0 3 . 7 9 0 ( d )  i s  amended t o  read :
7 (d )  Notwithstanding ( a )  and (b )  o f  t h i s  s e c t i o n ,  a pe rson who
8 f a i l s  to  p rov ide  o r  f a l s e l y  s t a t e s  in f o rm a t i o n  r equ i r ed  under AS 4 6 . -
9 03 .755^ [OR] AS 4 6 . 0 4 , o r  AS 4 6 . 0 9  i s  g u i l t y  o f  a misdemeanor and,

10 upon c on v i c t i o n ,  i s  punishab le  by a f i n e  o f  not more than $ 2 5 , 0 0 0 ,  o r
11 by imprisonment f o r  not more than one yea r ,  o r  by bo th . Each un law fu l
12 act c on s t i t u t e s  a sepa ra te  o f f e n s e .
13 *  Sec. 14. AS 4 6 . 0 4 . 0 1 0  i s  amended to read :
14 Sec. 4 6 . 0 4 . 0 1 0 .  REIMBURSEMENT FOR CLEANUP EXPENSES. The de-
15 partment s h a l l  prompt ly  seek reimbursement [ ,  EITHER] under AS 4 6 . 0 3 . -
16 7 6 0 ( e ) .  AS 4 6 . 0 8 . 0 7 0 ,  o r  from an a pp l i c a b l e  f e d e r a l  fund , f o r  the
17 expenses i t  in cu rs  in  c lean ing up o r  con ta in ing  a d i scharge  o f  o i l .
18 I f  the department ob ta ins  reimbursement f o r  a p o r t i o n  o f  i t s  expenses
19 f rom a f e d e r a l  fund, the remainder o f  the expenses in cu r r e d  may be
20 recovered under AS 4 6 . 0 3 . 7 6 0 ( e )  o r  AS 4 6 . 0 8 . 0 7 0 . Money r e c e iv ed  by
21 the department under t h i s  s e c t i o n  s h a l l  be depos i ted  i n  the gene ra l
22 fund and may be app rop r ia ted  by the l e g i s l a t u r e  t o  the o i l  and haza r -
23 dous substance r e l e a s e  response fund (AS 4 6 . 0 8 ) .
24 * Sec. 15. Not l a t e r  than January 1, 1987, the commissioner o f
25 env ironmenta l c on se rva t ion  s h a l l  deve lop gu id e l i n e s  under AS 4 6 . 0 9 . 0 2 0 ,
26 added by sec. 2 o f  t h i s  Act .
27 * Sec. 16. Not l a t e r  than October 1, 1987, the commissioner o f
28 env ironmental  c on se rva t ion  s h a l l  adopt r e g u l a t i o n s  under AS 4 6 . 0 9 . 0 8 0 ,
29 added by sec. 2 o f  t h i s  Act .
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1 *  Sec. 17 . This Act takes e f f e c t  immediate ly  i n  accordance with AS 0 1 . -
2 1 0 . 0 7 0 ( c ) .

CSHB 470(Res) -14-



V

©

BY DAVIS,KOPONEN.riRLEY, 
SZYMANSKI,G O L L ,GRUENBERG, 
JENKINS,NAVARRE,SUND, 
M ARROU,GRUSSENDORF,

1 IN THE HOUSE PIGNALBERI AND M.M.MILLER

2 HOUSE BILL NO. 470

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to the release of oil and hazardous

7 substances; and providing for an effective date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 46 is amended by adding a new chapter to read:

10 CHAPTER 08. OIL AND HAZARDOUS SUBSTANCE RELEASES.

11 Sec. 46.08.005. PURPOSE. The legislature finds and declares

12 that the release of oil or hazardous substances into the environment

13 presents a real and substantial threat to the public health and wel-

14 fare, to the environment, and to the economy of the state. The legis-

15 lature therefore concludes that it is in the best interest of the

16 state and its citizens to provide a readily available fund for the

17 payment of the expenses i"curred by the Department of Environmental

18 Conservation in the protection of the environment of the state from

19 the release of oil or hazardous substances.

20 Sec. 46.08.010. FUND ESTABLISHED. (a) There is established in

21 the state general fund the oil and hazardous substance release re-

22 sponse fund. The fund shall be administered by the commissioner of

23 environmental conservation, but the commissioner of revenue shall be

24 the custodian of the fund.

25 (b) Money from an appropriation made to the fund remaining in

26 the fund at the end of a fiscal year remains available for expenditure

27 in successive fiscal years.

28 Sec. 46.08.020. FINANCING OF THE FUND. The legislature may

29 appropriate from the following sources to the fund:

I ntroduced: 1/13/86
Referred: R e s o u r c e s  an d
F i n a n c e
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(1) money received from federal, state, or other sources or 

from a private donor;

(2) money recovered or otherwise received from parties 

responsible for the containment and cleanup of oil or a hazardous 

substance at a specific site, but excluding funds from performance 

bonds and other forms of financial responsibility held in escrow 

pending satisfactory performance of a privately financed response* 

action;

(3) fines, penalties, or damages re.evered under this 

chapter or other law for :osts incurred by ti;e state as a result of 

the release or threatened release of oil or a hazardous substance.

Sec. 46.08.C30. FINANCING THE ABATEMENT OF OIL OR HAZARDOUS

SUBSTANCE RELEASES. (a) It is the intent of the legislature and

declared to be the public policy of the state that funds for the

abatement of a release of oil or a hazardous substance will always be 

available.

(b) Notwithstanding the establishment of ths fund under AS 46.- 

08.010, the commissioner shall, to the extent available, prefer funds 

appropriated to the department in the abatement of a release of oil or 

a hazardous substance. If appropriated funds are not available, then 

the commissioner may use money from the fund or, if the governor

issues a proclamation of a disaster emergency under AS 26.23, funds

available for disaster relief under AS 26.23.050 may be used in the

abatement of a release of oil or a hazardous substance.

Sec. 46.08.040. PURPOSES OF THE FUND. Subject to the approval

of the govern r, the commissioner may use money from the fund to

(1) contain and clean up releases or threatened releases of 

oil or a hazardous substance;

(2) undertake plans, inspections, sampling, tests,



n

%

1 investigations, surveys, analyses, engineering, construction, opera-

2 tions, and maintenance necessary or appropriate to contain and clean

3 up releases or threatened releases of oil or hazardous substances;

4 (3) facilitate the efforts of the Department of Labor under

5 AS 18.60 to assist employers to develop safety education programs for

6 employees who may be called upon to respond to a release of oil or a

7 hazardous substance;

8 (4) provide matching funds for participation in federal oil

9 discharge cleanup activities and under 42 U.S.C. 9601 - 9657 (Compre-

10 hensive Environmental Response, Compensation and Liability Act of

11 1980); and

12 (5) recover the cost to the state or to a municipality of a

13 containment and cleanup resulting from the release or the threatened

©  14 release of oil or a hazardous substance.

15 Sec. 46.08.050. RECORDS OF THE FUND. (a) The department shall

16 maintain accounting records showing the income and expenses of the

17 fund.

18 (b) By July 1 of each year, the department shall determine the

19 projected cost for the following fiscal year of monitoring, operating,

20 and maintaining sites where response has been completed or is expected

21 to be continued during the fiscal year.

22 (c) The commissioner shall consult with the commissioner of

23 revenue and the governor before adopting regulations governing fund

24 accounting. The department shall develop procedures and adopt rules

25 governing the expenditure of, and accounting for, money expended from

26 the fund, and may not delay implementation of this chapter pending the

27 effective date of the procedures and rules.

28 (d) The proper state officer shall pay disbursements from the

29 fund on presentation of vouchers signed by the governor or the

©
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1 governor's authorized representative.

2 Sec. 46.08.060. REPORT TO THE LEGISLATURE. The commissioner

3 shall submit a report to the governor and to the legislature not later

4 than the 10th day following the convening of each regular session of

5 the legislature. The report may include information considered sig-

6 nificant by the commissioner but must include:

7 (1) the amount of money expended under AS 46.08.040 during

8 the preceding fiscal year; and

9 (2) the amount and source of money received and money

10 recovered during the preceding fiscal year as specified in AS 46.08.-

11 020.

12 Sec. 46.08.070. REIMBURSEMENT FOR CONTAINMENT AND CLEANUP. (a)

13 The commissioner shall seek reimbursement promptly under this section,

14 AS 46.03.760(e), or federal law for the cost incurred in the cleanup

15 or containment of oil or a hazardous substance that has been released.

16 (b) The attorney general, at the request of the commissioner,

17 may seek to recover money expended by the department under this chap-

18 ter or other law to contain and clean up oil or a hazardous substance

19 that has been released or to control the threatened release of oil or

20 a hazardous substance.

21 Sec. 46.08.080. REGULATIONS. The commissioner shall adopt

22 regulations necessary to implement the provisions of this chapter.

23 Sec. 46.08.900. DEFINITIONS. In this chapter

24 (1) "commissioner" means the commissioner of environmental

25 conservation;

26 (2) "containment and cleanup" includes the direct and

27 indirect efforts associated with the prevention, abatement, contain-

28 ment, or removal of a hazardous substance, the restoration of the

29 environment to its former state, and incidental administrative costs;
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1 vehicle, vessel or container from which, or a place at which, a haz-

2 ardous substance is released shall report the release to the depart-

3 ment promptly after learning of the release.

4 (b) The commissioner may enter into an agreement with a person

5 for the periodic reporting of a controlled release of a hazardous

6 substance if the release is not into the water of the state.

7 Sec. 46.09.020. CONTAINMENT AND CLEANUP OF A RELEASED HAZARDOUS

8 SUBSTANCE. (a) A person who causes a release of a hazardous sub-

9 stance shall make reasonable efforts to contain and clean up the

10 hazardous substance promptly after learning of the release, unless the

11 commissioner determines

(1) after consulting the Environmental Protection Agency,

13 that containment or cleanup is technically infeasible; or

14 (2) that containment or cleanup would cause greater en-

15 vironmental damage than the release would cause if unabated.

16 (b) The commissioner shall adopt regulations prescribing proce-

17 dures and methods to be used in the containment and cleanup of a

18 hazardous substance and in the disposal of waste from the containment

19 or cleanup.

20 (c) If the commissioner determines that the containment or

21 cleanup of a hazardous substance undertaken is inadequate, the commis-

22 sioner may direct the person undertaking the containment or cleanup to

23 cease and may undertake the containment or cleanup directly or by

24 contract.

25 (d) If it appears to the commissioner that the cause or respon-

26 sibility for the release of a hazardous substance is unclelr or unex-

27 plained, the commissioner may immediately undertake the containment

28 and cleanup of the release unless the commissioner determines

29 (1) after consulting the Environmental Protection Agency, $
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1 (3) "department" means the Department of Environmental

2 Conservation;

j (4) "employee" means a person who woi'ks for an employer in

4 a place that is not used primarily as a personal residence;

5 (5) "employer" means a person, ir.-.luding the state and a

6 political subdivision of t.'i state, who has one or more employees

7 working in a place that is not used primarily as a personal residence;

8 (6) "fund" means the oil and hazardous substance release

9 response fund;

10 (7) "hazardous substance" means

11 (A) an element or compound that, when it enters into

12 or on the surface or subsurface land or water of the state,

13 presents an imminent and substantial danger to the public health

14 or welfare, or to fish, animals, vegetation, or any part of the

15 natural habitat in which fish, animals, or wildlife may be found;

16 (B) a substance defined as a hazardous substance under

17 state or federal law or by regulations adopted under state or

18 federal law;

19 (8) "oil" means petroleum products of any kind and in any

20 form, whether crude, refined, or a petroleum by-product, including

21 petroleum, fuel oil, gasoline, lubricating oils, oily sludge, oily

22 refuse, oil mixed with other wastes, liquified natural gas, propane,

23 butane, and other liquid hydrocarbons regardless of specific gravity;

24 (9) "release" means an intentional or unintentional release

25 into the environment of the state.

26 * Sec. 2. AS 46 is amended by adding a new chapter to read:

27 CHAPTER 09. HAZARDOUS SUBSTANCE RELEASE CONTROL.

28 Sec. 46.09.010. REPORT OF HAZARDOUS SUBSTANCE RELEASES. (a)

29 Except as provided in (b) of this section, a person in charge of a
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1 that containment or cleanup is technically infeasible; or

2 (2) that containment or cleanup would cause greater en-

3 vironmental damage than the release would cause if unabated.

4 (e) The commissioner shall enter into agreement with the En-

5 vironmental Protection Agency, and may enter into agreements with

6 other persons, in order to

7 (1) facilitate a coordinated and effective hazardous sub-

8 stance response in the state; or

9 (2) provide for cooperative hazardous substance release

10 notification procedures.

11 Sec. 46.09.030. DISASTER EMERGENCIES. The commissioner may

12 request the governor to determine that an actual or imminent release

13 of a hazardous substance constitutes a disaster emergency under

14 AS 26.23. If the governor declares a disaster emergency under

15 AS 26.23, the commissioner may assist the adjutant general in the

16 relief of the emergency.

17 Sec. 46.09.040. HAZARDOUS SUBSTANCES CONTAINMENT AND CLEANUP.

18 The commissioner may contract with a person or a municipality of the

19 state for personnel, equipment, or services that may be useful to

20 carry out the requirements of this chapter. If the commissioner

21 determines that it is infeasible to contract with a person or a munic-

22 ipality in the state, the commissioner may establish and maintain

23 containment and cleanup personnel, equipment, and supplies necessary

24 to carry out the requirements of this chapter.

25 Sec. 46.09.050. PEACE OFFICERS. Employees of the department

26 designated by the commissioner as enforcement officers in the imple-

27 mentation of this chapter are peace officers of the state.

28- Sec. 46.09.060. COMPACTS AUTHORIZED. The governor may enter

29 into supplementary agreements, reciprocal arrangements, and compacts
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1 with another state or country for the implementation of this chapter

2 subject to the approval of the Congress of the United States, if

3 required, under the Constitution of the United States.

4 Sec. 46.09.070. MUNICIPAL POWERS. (a) If a provision of this

5 chapter or of a regulation adopted by the commissioner under this

6 chapter conflicts with the charter, ordinance, or regulation of a

7 municipality of the state, the provision of this chapter or of the

8 regulation adopted by the commissioner under this chapter prevails.

9 (b) Except as provided in (a) of this section, a municipality of

10 the state may exercise its police power within the area of the munic-

11 ipality.

12 Sec. 46.09.080. REGULATIONS. The commissioner shall adopt

13 regulations necessary to implement the provisions of this chapter.

14 Sec. 46.09.900. DEFINITIONS. In this chapter

15 (1) "commissioner" means the commissioner of environmental

16 conservation;

17 (2) "containment and cleanup" includes the direct and

18 indirect efforts associated with the prevention, abatement, contain-

19 ment, or removal of a hazardous substance, the restoration of the

20 environment to its former state, and incidental administrative costs;

21 (3) "department" means the Department of Environmental

22 Conservation;

23 (4) "hazardous substance" means

24 (A) an element or compound that, when it enters into

25 or on the surface or subsurface land or water of the state,

26 presents an imminent and substantial danger to the public health

27 or welfare, or to fish, animals, vegetation, or any part of the

28 natural habitat in which fish, animals, or wildlife may be found;

29 or

$

9
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(B) a substance defined as a hazardous substance under 

state or federal law or by regulations adopted under state or 

federal law;
r

(6) "release" means an intentional or unintentional release 

into the environment of the state.

* Sec. 3. AS 26.23.230(1) is amended to read:

(1) "disaster" means the occurrence or imminent threat of 

widespread or severe damage, injury, or loss of life or property 

resulting from any natural or nonmilitary man-made cause including, 

but not limited to, fire, flood, earthquake, landslide, mudslide, 

avalanche, wind-driven water, weather condition, tsunami, [OIL SPILL 

OR OTHER WATER CONTAMINATION REQUIRING EMERGENCY ACTION TO AVERT 

DANGER OR DAMAGE], volcanic activity, epidemic, air contamination, 

blight, infestation, explosion, riot, equipment failure, or shortage 

of food, water, fuel, or clothinR, or the release of oil or a hazard­

ous substance requiring prompt action to avert environmental danger or 

damage;

* Sec. 4. AS 37.05.159 is amended by adding a new subsection to read:

(g) Notwithstanding the provisions of (b) of this section and 

AS 37.07.080(e), the governor may transfer a maximum of $10,000,000 

during a fiscal year from the reserve for emergency operating expenses 

account to the oil and hazardous substance release response fund 

(AS 46.08).

* Sec. 5. AS 44.19.050 is amended to read:

Sec. 44.19.050. DEFINITION. In AS 44.19.048 and 44.19.049, 

"disaster" means the occurrence or imminent threat of widespread or 

severe damage, injury, or loss of life or property resulting from any 

natural or man-made cause including, but not limited to, fire, flood, 

earthquake, landslide, avalanche, wind-driven water, weather
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1 condition, tsunami, [OIL SPILL OR OTHER WATER CONTAMINATION REQUIRING

2 EMERGENCY ACTION TO AVERT DAMAGE,] volcanic activity, epidemic, air

3 contamination, blight, infestation, explosion, [OR] rio t , or the

4 release of oil or a hazardous substance requiring emergency action to

5 avert environmental danger or damage.

6 * Sec. 6. AS 46.03.290(a) is amended to read:

7 (a) When the department finds that an actual or imminent dis-

8 charge of oil, a hazardous substance, or low level radioactive mate-

9 rials to the air, water, land or subsurface land of the state poses an

10 immediate threat to the public health or welfare, or the environment

11 of the state, it may issue an order declaring an emergency and direct-

12 ing a person or persons to take action the department believes neces-

13 sary to meet the emergency, and protect the public health, welfare, or

14 environment.

15 * Sec. 7. AS 46.03.760(a) is amended to read:

16 (a) A person who violates or causes or permits to be violated a

17 provision of this chapter other than AS 46.03.250 - 46.03.314, or a

18 provision of AS 46.04 or AS 46.09, or a regulation, a lawful order of

19 the department, or a permit, approval, or acceptance, or term or

20 condition of a permit, approval, or acceptance issued under this

21 chapter or AS 46.04 or AS 46.09 is liable, in a civil action, to the

22 state for a sum to be assessed by the court of not less than $500 nor

23 more than $100,000 for the initial violation, nor more than $5,000 for

24 each day after that on which the violation continues, and that shall

25 reflect, when applicable,

26 (1) reasonable compensation in t.ie nature of liquidated

27 damages for any adverse environmental effects caused by the violation,

28 that shall be determined by the court according to the toxicity,

29 degradability and dispersal characteristics of the substance
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1 discharged, the sensitivity of the receiving environment, and the

2 degree to which the discharge degrades existing environmental quality;

3 (2) reasonable costs incurred by the state in detection,

4 investigation, and attempted correction of the violation;

5 (3) the economic savings realized by the person in not

6 complying with the requirement for which a violation is charged.

7 * Sec. 8. AS 46.03.765 is amended to read:

8 Sec. 46.03.765. INJUNCTIONS. The superior court has jurisdic-

9 tion to enjoin a violation of this chapter^ [OR] AS 46.04, or AS 46.09

10 or of a regulation, a lawful order of the department, or permit,

11 approval, or acceptance, or term or condition of a permit, approval,

12 or acceptance issued under this chapter^ [OR] AS 46.04, or AS 46.09.

13 In actions brought under this section, temporary or preliminary relief

14 may be obtained upon a showing of an imminent threat of continued

15 violation, and probable success on the merits, without the necessity

16 of demonstrating physical irreparable harm. The balance of equities

17 in actions under this section may affect the timing of compliance, but

18 not the necessity of compliance within a reasonable period of time.

19 *  Sec. 9. AS 46.03.780(a) is amended to read:

20 (a) A person who violates a provision of this chapter^ [OR]

21 AS 46.04, or AS 46.09, or who fails to perform a duty imposed by this

22 chapter^ [OR] AS 46.04, or AS 46.09, or violates or disregards an

23 order, permit, or other determination of the department made under the
d

24 provisions of this chapter^ [OR] AS 46.04, or AS 46.09, respectively,

25 and thereby causes the death of fish, animals, or vegetation or other-

26 wise injures or degrades the environment of the state is liable to the

27 state for damages.

28 * Sec. 10. AS 46.03.790(a) is amended to read:

_  29 (a) Except as provided in (d) - (f) of this section, a person

•
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1 who negligently violates a provision of this chapter^ [OR] AS 46.04,

2 or AS 46.09, or of a regulation, lawful order of the department, or

3 permit, approval, or acceptance, or term or condition of a permit,

4 approval, or acceptance issued under this chapter^ [OR] AS 46.04, or

5 AS 46.09 is guilty of a class B misdemeanor.

6 * Sec. 11. AS 46.03.790(b) is amended to read:

7 (b) Except as provided in (d) - (f) of this section, a person

8 who knowingly violates a provision of this chapter^ [OK] AS 46.04, or

9 AS 46.09, or of a regulation, lawful order of the department, or

10 permit, approval, or acceptance, or term or condition of a permit,

11 approval, or acceptance issued under this chapter^ [OR] AS 46.04, or

12 AS 46.09 is guilty of a class A misdemeanor.

13 * Sec. 12. AS 46.03.790(d) is amended to read:

14 (d) Notwithstanding (a) and (b) of this section, a person who

15 fails to provide or falsely states information required under AS 46.-

16 03.755^ [OR] AS 46.04, or AS 46.09 is guilty of a misdemeanor and,

17 upon conviction, is punishable by a fine of not more than $25,000, or

18 by imprisonment for not more than one year, or by both. Each unlawful

19 act constitutes a separate offense.

20 * Sec. 13. AS 46.04.010 is amended to read:

21 Sec. 46.04.010. REIMBURSEMENT FOR CLEANUP EXPENSES. The de-

22 partinent shall promptly seek reimbursement [, EITHER] under AS 46.03.-

23 760(e), AS 46.08.070, or from an applicable federal fund, for the

24 expenses it incurs in cleaning up or containing a discharge of oil.

25 If the department obtains reimbursement for a portion of its expenses

26 from a federal fund, the remainder of the expenses incurred may be

27 recovered under AS 46.03.760(e) or AS 46.08.070. Money received by

28 the department under this section shall be deposited in the general

29 fund and may be appropriated by the legislature to the oil and
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1 hazardous substance release response fund (AS 46.08).

2 • * Sec. 14. AS 46.03.758(k) is repealed.

3 * Sec. 15. This Act takes effect immediately in accordance with AS 01.-

4 10.070(c).
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S E N A T E  A M E N D M E N T

BY: P. F i s c h e r

To: A M E N D  S E N A T E  FIN. CS  F O R  CS F O R  H O U S E  B I L L  NO. 470
V e r s i o n  A

O n  pg. 5, l i n e  6 

D E L E T E :

Sec. 4 6 . 0 8 . 0 8 0  R E G U L A T I O N S .  [The c o m m i s s i o n e r  s h a l l  
a d o p t  r e g u l a t i o n s  e s t a b l i s h i n g  m i n i m u m  q u a n t i t i e s  o f  
s u b s t a n c e s  t o  w h i c h  t h i s  c h a p t e r  a p p l i e s . ]

A n d  insert:

T h e  c o m m i s s i o n e r  s h a l l  p e r i o d i c a l l y  r e v i e w  t h e  m i n i m u m  
q u a n t i t i e s  o f  h a z a r d o u s  s u b s t a n c e s  e s t a b l i s h e d  u n d e r  f e d eral 
l a w  a n d  in h i s  d i s c r e t i o n  a d o p t  r e g u l a t i o n s  e s t a b l i s h i n g  
m i n i m u m  q u a n t i t i e s  o f  s u b s t a n c e s  f o r  a l l  o r  a n y  p o r t i o n  o f  t h e  
s u b s t a n c e s  t o  w h i c h  t h i s  c h a p t e r  o t h e r w i s e  applies.

O n  pg. 9, l i n e  2 5  

D E L E T E :

Sec. 4 6 . 0 9 . 0 7 0  R E G U L A T I O N S .  [The c o m m i s s i o n e r  s h a l l  
a d o p t  r e g u l a t i o n s  e s t a b l i s h i n g  m i n i m u m  q u a n t i t i e s  of 
s u b s t a n c e s  t o  w h i c h  t h i s  c h a p t e r  a p p l i e s . ]

A n d  insert:

IT.'

T h e  c o m m i s s i o n e r  s h a l l  p e r i o d i c a l l y  r e v i e w  t h e  m i n i m u m  
q u a n t i t i e s  o f  h a z a r d o u s  s u b s t a n c e s  e s t a b l i s h e d  u n d e r  f e d e r a l  
l a w  a n d  in h i s  d i s c r e t i o n  a d o p t  r e g u l a t i o n s  e s t a b l i s h i n g  
m i n i m u m  q u a n t i t i e s  o f  s u b s t a n c e s  f o r  a l l  or  a n y  p o r t i o n  o f  the 
s u b s t a n c e s  t o  w h i c h  t h i s  c h a p t e r  o t h e r w i s e  a p plies.



S E.N A T E  A M E N D M E N T

To: A MEND SENATE FIN. CS FO R CS FOR HOUSE BILL NO. 470
Ve rsion A

O n  page 6, line 4

Delete the remainder of paragraph (6) be ginning with "but" 
and add a new subsection (C) to read:

(C) "hazardous substance" does not mean uncontaminated 
crude oil or uncontaminated refin ed oil in an amount up to 
and including 10 gallons;

O n  page 7, line 23

Delete "The commissioner shall apply and enforce the 
national contingency plan until the commissioner develops 
guidelines under this subsection."

On page 10, line 17

Delete the remainder of paragraph (4) beginning with "but" 
and a„d a n e w  subsection (C) to read:

(C) ^'hazardous substance" does not mean uncontaminated 
crude oil or uncontaminated refi ned oil.
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Version A 
Hein
5/8/86 ✓

Original sponsors: Davis, Koponen,
Hurley, et al

IN THE HOUSE BY THE FINANCE COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 470 (Finance)

IN THE LEGISLATURE OF THE STATE OF A LASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an A c t  entitled: "An Act relating to the release of oil and hazardous

substances; repealing the oil spill mitig a t i o n  a c­

count; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46 is amended by adding a new chapter to read:

C H A P T E R  08. OIL AND HAZARDOUS SUBSTANCE RELEASES.

Sec. 46.08.005. PURPOSE. The legislature finds and declares 

that the release of oil or hazardous substances into the environment 

presents a real and substantial threat to the public health and w e l­

fare, to the environment, and to the economy of the state. The legis­

lature therefore concludes that it is in the best interest of the

state and its citizens to provide a readily available fund for the 

payment of the expenses incurred by the Department of Environmental 

C onservation in the protection of the environment of the state from 

the release of oil or hazardous substances.

Sec. 46.08.010. FUND ESTABLISHED. (a) There is established in 

the state general fund the oil c.nd hazardous substance release r e­

sponse fund. The fund shall be administer ed by the commissioner of 

environmental conservation.

(b) M o n e y  from an ap propriation made to the fund remaining in 

the fund at the end of a fiscal year remains available for expenditure 

in successive fiscal years.

(c) Tht fund shall be used for actual expenses incurred under 

AS 46.08.040. The fund may not be used for capital improvements.

-1- SCS CSHB 4 7 0 (Fin)
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Sec. 46.08.020. FINANCING O F  THE FUND, (a) The legislature may 

appropriate from the following sources to the fund:

(1) m o n e y  received from federal, state, or other sources or 

from a private donor;

(2) m o n e y  recovered or otherwise received from parties

responsible for the containment and cleanup of oil or a hazardous 

substance at a specific site, but excluding funds from performance 

bonds and other forms of financial responsi bility held in escrow 

p e n ding satisfactory performance of a privately financed response 

action;

(3) fines, penalties, or damages rec overed unt.er this 

chapter or other law for costs incu rred b y  the state as a result of 

the release or threatened release of oil or a hazardous substance.

(b) Money received by the state under  (a)(2) and (a)(3) of this 

section shall be deposited in the general fund and credited to a 

special account called the "oil a n d  hazardous substance release m i t i­

gation account." The legislature m a y  annually appropriate to the fund 

from this account f  sum equal to the amount received under (a)(2) and

( a ) (3) of this section during the calendar year preceding the legisla­

tive session in w h i c h  the appropriations are to be made.

Sec. 46.08.030. FINANCING THE A B A T EMENT OF OIL OR HAZARDOUS 

SUBSTANCE RELEASES. It is the intent of the legislature and declared 

to be the public policy of the state that funds for the abatement of a 

release of oil or a hazardous substance will always be available.

Sec. 46.08.040. PURPOSES OF THE FUND. The commissioner may use 

money from the fund to

(1) contain, clean up, and take other ne cessary action, 

such as monitoring, assessing, investigating, and evaluating the 

release or threatened release of oil or a hazardous substance that 

SCS CSHB 4 7 0 (Fin) - -2-
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poses an imminent and substantial threat to the public health or 

welfare, or to the environment;

(2) provide mat ching funds for p a r t i c i p a t i o n  in federal oil 

discharge cleanup activities and under 42 U.S.C. 9601 - 9657 (Compre­

hensive Environmental Response, Compensation, and L i a b ility Act of 

1980); and

(3) recover the cost to the state or to a m u ni cipality of a 

containment and cleanup resulting from the releas e or the threatened 

release of oil or a hazardous substance.

Sec. 46.08.050. RECOR DS OF THE FUND. (a) The department shall 

m aintain accounting records showing the income and  expenses of the 

f u n d .

(b) The department shall develop procedures governin g the e xp en­

diture of, and accounting for, m o n e y  expended from the fund, and may 

not delay implementation of this chapter p e nding the effective date of 

the p r o c e d u r e s .

Sec. 46.08.060. R EPORT TO THE LEGISLATURE. (a) The commis­

sioner shall submit a r epo rt to the legislature not later than the 

10th day following the convening of each regular session of the legis­

lature. The report may include inf ormation considered significant by 

the commissioner but must include:

(1) the amount of m o n e y  e x p ended under AS 46.08.040 during 

the preceding fiscal year;

(2) the amount and source of m o n e y  received and money 

recovered during the prece ding fiscal year as specified in AS 46.08.- 

02 0 ;

(3) a summary of m u n i c i p a l  participation in responses 

funded by the fund;

(4) a detailed summary of department activities in

-3- SCS CSHB 4 7 0 (Fin)
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responses funded b y  the fund during the preceding fiscal year, i n c l u d­

ing response descriptions and statements outlining the nature of the 

threat; and

(5) the projected cost for the next fiscal year of m o n i t o r­

ing, operating, and m a i n t a i n i n g  sites wh ere response has b e e n  c o m­

pleted or is expected to be continued during the fiscal year.

(b) As part of the department's on-going iden tification efforts 

associ a t e d  w i t h  oil spill or hazardous waste sites, the commissioner 

shall include in the report under this section

(1) a summary of the sites identified b y  the department;

(2) the immediate and long-term threats to the public 

h ealth or w e lfare or to the environment posed by these sites; and

(3) the appropriate actions n e e d e d  to abate these threats, 

and their estim ated cost.

Sec. 46.08.070. R E I M BU RSEMENT FOR CONTA INMENT AND CLEANUP. (a) 

The c o mmi ssioner shall seek reimbursement promptly under this section, 

AS 46.03.760(e), or federal law for the cost incurred in the cleanup

or containment of oil or a hazardous substance that has been released.

(b) The attorney general, at the request of the commissioner, 

may seek to r e co ver money expended by the department under this c h a p­

ter or other law to contain and clean up oil or a hazardous substance 

that has been r eleased or to control the threatened release of oil or 

a hazardous substance.

(c) The department m a y  reimburse a munici p a l i t y  for actual 

expenses, other, than normal operating expenses, incurred in the a b a t e­

ment of a release or threatened release of oil or a hazardous s u b­

stance if

(1) the munici p a l i t y  has entered into an agreement w i t h  the 

commissioner u n d e r  AS 46.09.020(e) before incuiring the expenses for 

SCS CSHB 4 7 0 (Fin) -4-
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which r e i m bur sement is sought; and

(2) the commissioner determines that the expenses were for 

a n e c e ss ary e m e r g e n c y  first response to a release or threatened r e­

lease that p o s e d  an imminent and substantial threat to the public 

health or welfare, or to the environment.

Sec. 46.08.080. REGULATIONS. The commissioner shall adopt 

regulations e s tablishing m i n i m u m  quantities of substances to which 

this chapter applies. The commi ssioner m a y  otherwise adopt only those 

regulations that are expressly required to implement the specific 

p urposes of this chapter.

Sec. 46.08.900. DEFINITIONS. In this chapter

(1) "capital improvement" includes construction, r e n o v a­

tion, repair of, and improvement to, a building, but does not include 

other impro vements to real property, such as construction of a dike or 

retaining wall;

(2) "commissi oner" means the commissioner of environmental 

conservation;

(3) "containment and cleanup" includes the direct and 

indirect efforts associ ated w i t h  the prevention, abatement, contai n­

ment, or removal of oil or a hazardous substance, the restor a t i o n  of 

the environment, and incidental administrative costs;

(4) "department" means the Department of Environmental 

Conservation;

(5) "fund" means the oil and hazardous substance release 

response fund;

(6) "hazardous substance" means (A) an element or compound

that, when it enters into or on the surface or subsurface land or

water of the state, presents an imminent and substantial danger to the 

public health or welfare, or to fish, animals, vegetation, or any part
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of the natural habitat in w h ich fish, animals, or w i l d l i f e  m a y  be 

found; or (B) a substance defined as a hazardous substance under 42 

U.S.C. 9601 - 9657 (Comprehensive Environmental Response, C o m p e n­

sation, and L i a b i lity Act of 1980); but "hazardous substance" does not 

include oil in an amount less than 55 gallons, or anot her substance in 

an amount less than the m i n i m u m  quantity established by the c ommis­

sioner under AS 46.08.080, even if the substance is desc ribed in (A) 

or (B) of this paragraph;

(7) "oil" means p e t r o l e u m  products of any k i n d  and in any

form, wheth er crude, refined, or a petroleum by-product, including

petroleum, fuel oil, gasoline, lubricating oils, oily sludge, oily 

refuse, oil m i x e d  wi th other wastes, liquified natural gas, propane,

butane, and other liquid hydrocarbons regardless of specific gravity;

(8) "permitted release" means a release occurring under the 

authority of a valid permit issued by the department or b y  the E n­

vironmen tal Protection Agency;

(9) "release" means any spilling, leaking, pumping, p o u r­

ing, emitting, emptying, discharging, injecting, escaping, leaching, 

dumping, or disposing into the environment, except that "release" does 

not include a permitted release or an act of nature;

(10) "threatened release" means an imminent danger that a

release will occur.

* Sec. 2. AS 46 is amended by adding a n ew chapter to read:

CHAPTER  09. HAZARDOUS SUBSTANCE RELEASE CONTROL.

Sec. 46.09.010. R E P O R T  OF HAZARDOUS SUBSTANCE RELEASES. (a) 

Except as provided in (b) of this section, a person in charge of a 

vehicle, vessel or container from which, or a place at which, a h a z­

ardous substance is released shall report the release to the d e p art­

ment and appropriate public safety agencies promptly after learning of 

SCS CSHB 4 7 0 (Fin) -6-
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the release.

(b) The commissioner may enter into an agreement w i t h  a person 

for the periodic reporting of a controlled release of a hazardous 

substance if the release is not into water.

Sec. 46.09.020. CONTAINMENT A N D  CLEANUP OF A  R E L EASED HAZARDOUS 

SUBSTANCE. (a) A  person who causes a release of a hazardous s u b­

stance shall make reasonable efforts to contain and clean up the 

hazardous substance promptly after learning of the release, unless the 

commissioner determines

(1) after consulting the Environmental Protectio n A g e n c y  or 

appropriate public safety agencies, that containment or cleanup is 

technically infeasible;

(2) that containment or cleanup w o u l d  cause greater e n­

vironmental damage than if the release were not contained or cleaned 

u p ; or

(3) that containment or cleanup wou ld pose a greater threat 

to human life or health than if the release w e r e  not contained or 

cleaned up.

(b) The commissioner shall develop guidelines p r esc ribing g e n­

eral procedures and methods to be u s e d  in the containment and cleanup 

of a hazardous substance. The guidelines shall be consistent w i t h  the 

national contingency plan revised and republished under 42 U.S.C. 

9605. The commissioner shall apply and enforce the national c o n t i n­

gency plan until the commissioner develops guidelines under this 

subsection.

(c) If the commissioner determines that the containment or 

cleanup of a hazardous substance und ert a k e n  is inadequate, the c o m m i s­

sioner m ay direct the person u nd ertaking the containment or cleanup to 

cease and may undertake the containment or cleanup directly or by
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c o n t r a c t .

(d) I f  it a p p e a r s  to t h e  c o m m i s s i o n e r  t h a t  t h e  c a u s e  o r  r e s p o n­

s i b i l i t y  f o r  t h e  r e l e a s e  of a h a z a r d o u s  s u b s t a n c e  is u n c l e a r  or u n e x­

p l a i n e d ,  t h e  c o m m i s s i o n e r  m a y  i m m e d i a t e l y  u n d e r t a k e  t h e  c o n t a i n m e n t  

a n d  c l e a n u p  o f  t h e  r e l e a s e  u n l e s s  the c o m m i s s i o n e r  d e t e r m i n e s

(1) after consulting the Environmental Prote c t i o n  Agency or 

appropriate public safety agencies, that containment or cleanup is 

technically infeasible;

(2) that containment or cleanup w ould cause greater en­

vironmental damage than if the release were not contained or cleaned 

u p ; or

(3) that containment or cleanup would pose a greater threat 

to h uma n life or h ealth than if the release were not contained or 

cleaned up.

(e) The commissioner shall enter into agreement wit h the E n­

vironmental Protection Agency, and may enter into agreements with 

other persons and municipalities, in order to

(1) facilitate a coordinated and effective hazardous sub­

stance release response in the state;

(2) provide for cooperative hazardous substance release 

notific ation procedures; or

(3) provide for cooperative review of hazardous substance 

release response contingency plans submitted to the department.

Sec. 46.09.030. D I S A S T E R  EMERGENCIES. The commissioner may 

request the governor to determine that an actual or imminent release 

of a hazardous substance constitutes a disaster emergency under 

AS 26.23. If the governor declares a disaster emergency under AS 26.- 

23, the commissioner may assist the adjutant general in the relief of 

the emergency.

SCS CSHB 4 7 0 (Fin) -8-



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

WORK DRAFT WORK DRAFT WORK DRAFT

Sec. 46.09.040. HAZARDOUS SUBSTANCES CONTAINMENT A N D  CLEANUP. 

The commissioner m a y  contract w i t h  a p erson or a m u n i c i p a l i t y  for 

personnel, equipment, or services that m a y  be useful to carry out the 

requirements of this chapter. If the commissioner determines that it 

is infeasible to contract w i t h  a pers on or a municipality, the c ommis­

sioner m a y  es tablish and m a i n t a i n  containment and cleanup personnel, 

equipment, and supplies n e c e s s a r y  to carry out the requirements of 

this chapter.

Sec. 46.09.050. COMPACTS AUTHORIZED. The governor may enter 

into su pplementary agreements, reciprocal arrangements, and compacts 

with another state or country for the implementation of this chapter 

subject to the approval of the Congress of the United States, if 

required, u n d e r  the C onstitution of the Unite d States.

Sec. 46.09.060. MUNI CIPALITIES. (a) If a provisi on of this 

chapter or of a r egulation  adopted by the commissioner under this 

chapter conflicts w i t h  the charter, ordinance, or regulati on of a 

municipality, the p r o v i sion of this chapter or of the regulation 

adopted by the commissioner under this chapter prevails.

(b) A u t h o r i t y  to contain, clean up, or prevent a release or 

threatened release of oil or of a hazardous substance, and to exercise 

other powers necessa ry to implement this chapter and AS 46.08, are 

granted to munic i p a l i t i e s  that do not otherwise have that authority. 

Except as provi ded in (a) of this section, a mu nici p a l i t y  m a y  exercise 

its police power w ithin the area of the municipality.

Sec. 46.09.070. REGULATIONS. The commissioner shall adopt 

regulations e s t ablishing  m i n i m u m  quantities of substances to which 

this chapter applies. The commissioner shall adopt only those r e g u­

lations w h i c h  are expressly req uired to implement the specific pur­

poses of this chapter.

-9- SCS CSHB 4 7 0 (Fin)
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Sec. 46.09.900. DEFINITIONS. In this chapter

(1) "commissioner" means the commissioner of environmental 

conservation;

(2) "containme nt and cleanup" includes the direct and 

indirect efforts as sociated w i t h  the prevention, abatement, c o n t a i n­

ment, or removal of a hazardous substance, the r e s t o r a t i o n  of the

environment, and incidental administrative costs;

(3) "department" means the Department of Environmental 

Conservation;

(4) "hazardous substance" means (A) an element or compound 

that, w h e n  it enters into or on the surface or subsurface land or

water of the state, pr esents an imminent and substantial danger to the 

public health or welfare, or to fish, animals, vegetation, or any part 

of the natural h a bitat  in which fish, animals, or wildlife may be

found; or (B) a substance defined as a hazardous substance under 42

U.S.C. 9601 - 9657 (Comprehensive Environmental Response, C o m p e n­

sation, and L i a b i l i t y  Act of 1980); but "hazardous substance" does not 

include oil in an amount less than 55 gallons, or another substance in 

an amount less than the m i n i m u m  quantity established by the c o m m i s­

sioner under AS 46.09.070, even if the substance is described in (A) 

or (B) of this paragraph;

(5) "permitted release" means a release occurring under the 

authori ty of a v a l i d  permit issued by the department or by the E n­

vironmental Prote c t i o n  Agency;

(6) "release" means any spilling, leaking, pumping, p o u r­

ing, emitting, emptying, discharging, injecting, escaping, leaching,

dumping, or disposing into the environment, except that "release" does 

not include a p e r m itted release or an act of nature;

(7) "thr eatened release" means an imminent danger that a

SCS C S H B  4 7 0 (Fin) -10-



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

WORK DRAFT WORK DRAFT WORK DRAFT

release w i l l  occur.

* Sec. 3. AS 26.23.050(b) is amended to read:

(b) Whenever, and to the extent that, m o n e y  is n e eded to cope 

w i t h  a disaster, the first recou rse shall be to funds regu larly appro­

priated to state and local agencies. The second recour se shall be to 

funds available in the disaster relief fund or the oil and hazardous 

substance release response fund, as a p p r o p r i a t e . If m o n e y  available 

from these sources is insufficient, and if the g o v e r n o r  finds that 

other sources of money to cope w i t h  the disaster are not available or 

are insufficient, the g o v ernor may, notwithstanding any limitation 

imposed by AS 37.07.080(e), transfer and spend mon ey a p p ropria ted for 

other purposes or, in s ituations involving natural disasters, borrow 

from the United States g o v e r n m e n t  or other public or p r iva te sources 

for a term not to exceed two years.

* Sec. A. AS 26.23.230(1) is amended to read:

(1) "disaster" means the occurrence or imminent threat of 

wi d e s p r e a d  or severe damage, injury, or loss of life or property 

resulting from any natural or nonmi l i t a r y  man-mad e cause including, 

but not limited to, fire, flood, earthquake, landslide, mudslide, 

avalanche, wind-driven water, w e a t h e r  condition, tsunami, [OIL SPILL 

O R  OTHER W A T E R  C ONTAM I N A T I O N  RE QUIRING EMERGENCY A CTIO N TO AVERT 

D A N G E R  OR DAMAGE], volcan ic activity, epidemic, air contamination, 

blight, infestation, explosion, riot, equipment failure, or shortage 

of food, water, fuel, or c l o t h i n g , or the release of oil or a h a z a r d­

ous substance requiring p r o m p t  action to avert environmental danger or 

d a m a g e ;

* Sec. 5. AS A4. 19.050 is amended to read:

Sec. A A . 19.050. DEFINITION. In A S A A . 1 9 . 0 A 8  and AA.19.0A9, 

"disaster" means the occ urrence pr imminent threat of w i d e s p r e a d  or

-11 - SCS CSHB A70(Fin)
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severe damage, injury, or loss of life or property res ulting from any 

natural or m a n - m a d e  cause including, but not limited to, fire, flood, 

earthquake, landslide, avalanche, w i n d - d r i v e n  water, w e a t h e r  c o n d i­

tion, tsunami, [OIL SPILL OR O THER W A T E R  CONTAMINAT ION REQUIRING 

EMERGENCY A CTION TO AVERT DAMAGE,] volcanic activity, epidemic, air 

contamination, blight, infestation, explosion, [OR] r i o t , or the 

release of oil or a hazardous substance req uiring prompt action to 

avert environmental danger or d a m a g e .

* Sec. 6. AS 45.45.900 is amended to read:

Sec. 45.45.900. INDEMNIFICATION AGRE EMENTS CONTRA TO PUBLIC 

POLICY. A  provision, clause, covenant, or agreement co ntained in, 

collateral to, or affecting a [ANY] construction contract that [WHICH] 

purports to indemnify the promisee against liability for damages for

(1) death or b odily injury to persons, (2) injury to property, (3) 

design defects or (4) [ANY] other loss, damage or expense arising 

under (1), (2), or (3) of this section from the sole neglig e n c e  or

wilful miscondu ct of the promi s e e  or the promisee's agents, servants 

or independent contractors who are directly responsible to the p r o m­

isee, is against public policy and i e v o i d  and unenforceable; however, 

this provision does not affect the v a l idi ty of an [ANY] insurance 

contract, workers' compen s a t i o n ^  or agreement issued by an insurer 

subject to the provisions of AS 2 1 , or a provision, clause, covenant, 

or agreement of inde mnification respecting  the handling, containment 

or cleanup of oil or hazardous substances as defined in AS 4 6 .

* Sec. 7. AS 46.03.290(a) is amended to read:

(a) Wh en the department finds that an actual or imminent d i s­

charge of oil, a hazardous substance, or low level radioactive m a t e­

rials to the air, water, land or subsurface land of the state poses an 

immediate threat to the public h e a l t h  or welfare, or the environment 

SCS CSHB 4 7 0 (Fin) .. -12-
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of the state, it m a y  issue an order declaring an emer gency and d i r e c t­

ing a p erson or persons to take action the department believes n e c e s­

sary to meet the emergency, and protect the public health, welfare, or 

e n v i r o n m e n t .

* Sec. 8. AS 46.03 is amended b y  adding a n e w  section to read:

Sec. 46.03.745. HAZARDOUS SUBSTANCE RELEASE. Except for a 

controlled release, the reporting of w h i c h  is the subject of an a g r e e­

ment w i t h  the commissioner under AS 46.09.010(b), a person  m a y  not 

cause or permit the release of a hazardous substance as defined in 

AS 46.09.900.

* Sec. 9. AS 46.03.760(a) is amended to read:

(a) A person w h o  violates or causes or permits to be v i o l a t e d  a 

p r o v i s i o n  of this chapter other than AS 46.03.250 - 46.03.314, or a 

pr o v ision of AS 46.04 or AS 4 6 . 0 9 , or a regulation, a lawful order of 

the department, or a permit, approval, or acceptance, or term or 

condition of a permit, approval, or acceptance issued under this 

chapter or AS 46.04 or AS 46.09 is liable, in a civil action, to the 

state for a sum to be assessed by the court of not less than $500 nor 

more than $100,000 for the initial violation, nor more than $5,000 for 

each day after that on w h i c h  the v i o l a t i o n  continues, and that shall 

reflect, when applicable,

(1) reasonable compensation in the n a ture of liquidated

damages for any adverse environ mental effects caused by the violation,

that shall be determined by the court according to the toxicity,

degradability and dispersal characteristics of the substance d i s­

charged, the sensitivity of the r e c e iving environment, and the degree 

to w h i c h  the discharge degrades existing environmental quality;

(2) reasonable costs incurred by the state in detection,

investigation, and attempted correction of the violation;

-13- SCS CSHB 4 7 0 (Fin)
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(3) the economic savings realized b y  the person in not 

complying w i t h  the requirement for w h i c h  a v i o l a t i o n  is charged.

* Sec. 10. AS 46.03.765 is amended to read:

Sec. 46.03.765. INJUNCTIONS. The superior court has j u r i s d i c­

tion to enjoin a v i o l a t i o n  of this c h a p t e r ^  [OR] AS 46.04, or AS 46.09 

or of a regulation, a lawful order of the department, or permit, 

approval, or acceptance, or term or condition of a permit, approval, 

or acceptance issued under this c h a p t e r ^  [OR] AS 4 6 . 0 4 , or AS 4 6 . 0 9 . 

In actions brought under this section, temporary or p reliminary relief 

m a y  be obtained upon a showing of an imminent threat of continued

violation, and probable success on the merits, w i t h o u t  the necessity

of demonstrating  physical irreparable harm. The balance of equities 

in actions under this section m a y  affect the timing of compliance, but 

not the n e c e ssity of compliance w i t h i n  a reasonable period of time.

* Sec. 11. AS 46.03.780(a) is amended to read:

(a) A  p e r s o n  who violates a pr ovision of this chapter^ [OR]

AS 46.04, or AS 46.09, or w h o  fails to p e r f o r m  a duty imposed by this

c h a pter^ [OR] AS 46.04, or AS 46.09, or violates or disregards an 

order, permit, or other d etermination-of the department made under the 

provisions of this chapte r^ [OR] AS 46.04, or AS 46.09, respectively, 

and thereby causes the death of fish, animals, or veget a t i o n  or o t h e r­

wise injures or degrades the environment of the state is liable to the 

state for damages.

* Sec. 12. AS 46.03.790(a) is amended to read:

(a) Except as provided in (d) - (f) of this section, a person

who n e glige ntly violates a p r o v i sion of this chapter^ [OR] AS 46.04, 

or AS 46.09, or of a regulation, lawful order of the department, or 

permit, approval, or acceptance, or term or condition of a permit, 

approval, or acceptance issued under this chapter^ [OR] AS 4 6 . 0 4 , or 

SCS CSHB 4 7 0 (Fin) -14-
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AS 46.09 is guilty  of a class R misdemeanor.

* Sec. 13. AS 46.03.790(b) is amended to read:

(b) Except as p r o v i d e d  in (d) - (f) of this section, a person

w ho k nowingly violates a provision of this c h a pter^ [OR] AS 46.04, or

AS 46.09, or of a regulation, lawful order of the department, or

permit, approval, or acceptance, or term or condition of a permit, 

approval, or acceptance issued under this 'jhapter^ [OR] AS 4 6 . 0 4 , or 

AS 46.09 is guilty of a class A  misdemeanor.

* Sec. 14. AS 46.03.790(d) is amended to read:

(d) Notwithstand ing (a) and (b) of this section, a person who 

fails to provide or false ly states information requi red under AS 46.- 

03.755_j_ [OR] AS 4 6 . 0 4 , or AS 46.09 is guilty of a misdem e a n o r  and, 

upon conviction, is punishable by a fine of not more than $25,000, or 

by imprisonment for not more than one year, or by both. Each unlawful 

act constitutes a separate offense.

* Sec. 15. AS 46.04.010 is amended to read:

Sec. 46.04.010. REIMBURSEMEN T F O R  CLEANUP EXPENSES. The d e­

partment shall p r o mp tly seek re imbursement [, EITHER] under AS 46.03.- 

7 6 0 ( e ) , AS 46.08.070, or from an applicable federal fund, for the 

expenses it incurs in cleaning up or containing a discharge of oil. 

If the department obtains reimbursement for a portion of its expenses

from a federal fund, the remainder of the expenses incurred may be

recovered under AS 46.03.760(e) or AS 4 6 . 0 8 . 0 7 0 . M o n e y  received by 

the department under this section shall be deposited in the general 

fund and credited to a special account called the "oil and hazardous 

substance release m i t i g a t i o n  account**.

* Sec. 16. AS 46.04.090(b) is amended to read:

(b) Inspection and enforcement employees of the department 

designated by the commissioner are peace officers in the performance

-15- SCS CSHB 4 7 0 (Fin)
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of their duties under this c h a p t e r , AS 46.09, and AS 46.03.

* Sec. 17. Not later than January 1, 1987, the commissioner of environ­

mental cons ervation shall develop guidelines under AS 46.09.020, added by 

sec. 2 of this Act.

* Sec. 18. Not later than October 1, 1987, the commissioner of environ­

mental conservatio n shall adopt regulations under AS 46.09.070, added by 

sec. 2 of this Act.

* Sec. 19. A S  46.03.758(k) is repealed.

* Sec. 20. This Act takes effect immediately in accordance w i t h  AS 01.-

1 0 . 0 7 0 ( c ) .
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M E M O R A N D U M

To: S e n a t e  F i n a n c e  C o m m i t t e e

D a t e :  M a y  7, 1 9 8 6

Re: S C S H B  4 7 0  ( F i n a n c e )  - A n  A c t  r e l a t i n g  t o  t h e  r e l e a s e
o f  o i l  a n d  h a z a r d o u s  s u b s t a n c e s

T h e  S e n a t e  F i n a n c e  C o m m i t t e e  s u b s t i t u t e  f o r  H B  4 7 0  
d i f f e r s  f r o m  t h e  H o u s e  v e r s i o n  o f  t h e  b i l l  i n  t h r e e  r e s p e c t s .  
T h e s e  c h a n g e s  a r e  a s  f o l l o w s :

* L a n g u a g e  i s  d e l e t e d  t h a t  w o u l d  h a v e  g r a n t e d  t h e  g o v e r n o r  t h e  
a u t h o r i t y  t o  t r a n s f e r  f u n d s  f r o m  t h e  r a i n y  d a y  a c c o u n t  t o  t h e  
o i l  a n d  h a z a r d o u s  s u b s t a n c e  r e l e a s e  r e s p o n s e  fun d .

* Se c .  4 6 . 0 9 . 0 2 0 ( a ) ( 3 )  is r e w r i t t e n  i n  o r d e r  t o  c l a r i f y  t h a t :

A  p e r s o n  w h o  c a u s e s  a r e l e a s e  o f  a h a z a r d o u s  s u b s t a n c e  
s h a l l  m a k e  r e a s o n a b l e  e f f o r t s  t o  c o n t a i n  a n d  c l e a n  u p  t h e  
h a z a r d o u s  s u b s t a n c e  p r o m p t l y  a f t e r  l e a r n i n g  o f  t h e  r e l e a s e ,  
u n l e s s  t h e  c o m m i s s i o n e r  d e t e r m i n e s  t h a t  c o n t a i n m e n t  o r  c l e a n u p  
w o u l d  p o s e  a g r e a t e r  t h r e a t  t o  h u m a n  l i f e  o r  h e a l t h  t h a n  if 
t h e  r e l e a s e  w e r e  n o t  c o n t a i n e d  o r  c l e a n e d  up.

* Se c .  4 6 . 0 9 . 0 2 0 ( d ) ( 3 )  is r e w r i t t e n  i n  o r d e r  t o  c l a r i f y  t h a t :

I f  i t  a p p e a r s  t o  t h e  c o m m i s s i o n e r  t h a t  t h e  c a u s e  o r  
r e s p o n s i b i l i t y  f o r  t h e  r e l e a s e  o f  a h a z a r d o u s  s u b s t a n c e  is 
u n c l e a r  o r  u n e x p l a i n e d ,  t h e  c o m m i s s i o n e r  m a y  i m m e d i a t e l y  
u n d e r t a k e  t h e  c o n t a i n m e n t  a n d  c l e a n u p  o f  t h e  r e l e a s e  u n l e s s  
t h e  c o m m i s s i o n e r  d e t e r m i n e s  t h a t  c o n t a i n m e n t  o r  c l e a n u p  w o u l d  
p o s e  a g r e a t e r  t h r e a t  t o  h u m a n  l i f e  o r  h e a l t h  t h a n  if t h e  
r e l e a s e  w e r e  n o t  c o n t a i n e d  o r  c l e a n e d  up.



S e n a t e  F i n a n c e  C o m m i t t e e  a m e n d m e n t s  t o  C S H B  4 7 0  (Fin) am:

P a g e  7. L i n e  5

t o  h u m a n  l i f e  o r  h e a ] t h  t h a n  i f  t h e  r e l e a s e  [ I T S E L F ]  w e r e  n o t  
c o n t a i n e d  o r  c l e a n e d  u p .

P a g e  7. L i n e  24

t o  h u m a n  l i f e  o r  h e a l t h  t h a n  i f  t h e  r e l e a s e  [ I T S E L F ]  w e r e  n o t  
c o n t a i n e d  o r  c l e a n e d  u p .

P a g e  15. L i n e  7

S e c t i o n s  19 - 22 a r e  d e l e t e d  a n d  r e p l a c e d  w i t h  t h e  f o l l o w i n g  
l a n g u a g e :

* S e c .  19. A S  4 6 . 0 3 . 7 5 8 (k) is r e p e a l e d .

* S e c .  20. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  
w i t h  A S  0 1 . 1 0 . 0 7 0 ( c ) .
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P a g e  6 , L i n e  10

P a r a g r a p h  (8 ) is d e l e t e d ,  a n d  n e w  d e f i n i t i o n s  a r e  a d d e d  t o  
r e a d :

(8 ) " p e r m i t t e d  r e l e a s e "  m e a n s  a  r e l e a s e  o c c u r r i n g  u n d e r  t h e  
a u t h o r i t y  o f  a v a l i d  p e r m i t  i s s u e d  b y  t h e  d e p a r t m e n t  o r  b y  t h e  
E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y .

(9) " r e l e a s e "  m e a n s  a n y  s p i l l i n g ,  l e a k i n g ,  p u m p i n g ,  

p o u r i n g ,  e m i t t i n g ,  e m p t y i n g ,  d i s c h a r g i n g ,  i n j e c t i n g ,  e s c a p i n g ,  
l e a c h i n g ,  d u m p i n g ,  o r  d i s p o s i n g  i n t o  t h e  e n v i r o n m e n t ,  e x c e p t  
t h a t  r e l e a s e  d o e s  n o t  i n c l u d e  a p e r m i t t e d  r e l e a s e  o r  a n  a c t  o f  
n a t u r e  w h i c h  i s  u n f o r e s e e a b l e  i n  k i n d  o r  d e g r e e .

(1 0 ) " t h r e a t e n e d  r e l e a s e "  m e a n s  a  s i t u a t i o n  i n  w h i c h  t h e r e  
is a n  i m m i n e n t  d a n g e r  t h a t  a  r e l e a s e  w i l l  o c c u r .

P a g e  10. L i n e  1

P a r a g r a p h  (5) is d e l e t e d ,  a n d  n e w  d e f i n i t i o n s  a r e  a d d e d  t o  
r e a d :

(5) " p e r m i t t e d  r e l e a s e "  m e a n s  a r e l e a s e  o c c u r r i n g  u n d e r  t h e  
a u t h o r i t y  o f  a v a l i d  p e r m i t  i s s u e d  b y  t h e  d e p a r t m e n t  o r  b y  t h e  
E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y .

(6 ) " r e l e a s e "  m e a n s  a n y  s p i l l i n g ,  l e a k i n g ,  p u m p i n g ,  
p o u r i n g ,  e m i t t i n g ,  e m p t y i n g ,  d i s c h a r g i n g ,  i n j e c t i n g ,  e s c a p i n g ,  
l e a c h i n g ,  d u m p i n g ,  o r  d i s p o s i n g  i n t o  t h e  e n v i r o n m e n t ,  e x c e p t  
t h a t  r e l e a s e  d o e s  n o t  i n c l u d e  a  p e r m i t t e d  r e l e a s e  o r  a n  a c t  of 
n a t u r e  w h i c h  is u n f o r e s e e a b l e  i n  k i n d  o r  d e g r e e .

(7) " t h r e a t e n e d  r e l e a s e "  m e a n s  a  s i t u a t i o n  i n  w h i c h  t h e r e  
is a n  i m m i n e n t  d a n g e r  t h a t  a r e l e a s e  w i l l  o c c u r .
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Original sponsors: Davis, Koponen,
Hurley, et al

IN THE H OUSE BY THE FINANCE COMMITTEE

SENATE CS FOR CS F O R  HOUSE BILL NO. A 70 (Finance)

IN THE L EGISLA TURE OF THE STATE OF ALASKA 

FOURTEENTH L E G I S L A T U R E  - SECOND SESSION

A  BILL

For an A c t  entitled: "An Act relating  to the release of oil and hazardous

substances; r epealing the oil spill m it igation ac­

count; and providing  for an effective date."

BE IT E N A C T E D  BY THE LEGISL A T U R E  OF THE STATE OF ALASKA;

* Section 1. AS 46 is amended b y  adding a new chapter to read:

CHAPTER 08. OIL A N D  HAZARDOUS SUBSTANCE RELEASES.

Sec. 46.08.005. PURPOSE. The legislature finds and declares 

that the release of oil or hazardous substances into the environment 

presents a real and substantial threat to the public h ealth and w e l­

fare, to the environment, and to the economy of the state. The legis­

lature therefore concludes that it is in the best interest of the 

state and its citizens to provide a readily available fund for the 

payment of the expenses incurred by the Department of Environmental 

Conservation in Lhe protection of the environment of the state from 

the release of oil or hazardous substances.

Sec. 46.08.010. FUND ESTABLISHED. (a) There is established in 

the state general fund the oil and hazardous substance release r e­

sponse fund. The fund shall be administered by the commissioner of 

environmental conservation.

(b) Money from an a p p r opriation made to the fund remaining in 

the fund at the end of a fiscal year remains available for expenditure 

in successive fiscal years.

(c) The fund shall b e  u s e d  for actual expenses incurred under 

AS 46.08.040. The fund m ay not be used for c apita’ improvements.

-1- SCS CSHB 470(Fin)
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Sec. 46.08.020. FINANCING OF THE FUND, (a) The legislature may 

appropriate from the following sources to the fund:

(1) m oney received from federal, state, or other sources or 

from a private donor;

(2) m o n e y  recovered or otherwise received from parties 

responsible for the containment and cleanup of oil or a hazardous 

substance at a specific site, but excluding funds from performance 

bonds and other forms of financial responsibility held in escrow 

pending satisfactory perform ance of a privately financed response 

a c t i o n ;

(3) fines, penalties, or damages recovered under this 

chapter or other law for costs incurred by the state as a result of 

the release or threatened release of oil or a hazardous substance.

(b) M o n e y  received by the state under (a)(2) and (a)(3) of this 

section shall be deposited in the general fund and credited to a 

special account called the "oil and hazardous substance release m i t i­

gation account." The legislature m ay annually appropriate to the fund 

from this account a sum equal to the amount received under (a)(2) and

(a)(3) of this section during the calendar year preceding the legisla­

tive session in w h i c h  the appropriations are to be made.

Sec. 46.08.030. FI NANCING THE AB ATEMENT OF OIL OR HAZARDOUS 

SUBSTANCE RELEASES. It is the intent of the legislature and declared 

to be the public policy of the state that funds for the abatement of a 

release of oil or a hazardous substance will always be available.

Sec. 46.08.040. PURPOSES OF THE FUND. The commissioner may use 

m oney from the fund to

(1) contain, clean up, and take other necess ary action, 

such as monitoring, assessing, investigating, and evaluating the 

release or threatened release of oil or a hazardous substance that 

SCS CSHB 4 7 0 (Fin) -2-
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poses an imminent and substantial threat to the public health or 

welfare, or to the environment;

(2) provide matching funds for p a r t i c i p a t i o n  in federal oil 

discharge cleanup activities and under 42 U.S.C. 9601 - 9657 (Compre­

hensive Environmental Response, Compensation, and L i a b i l i t y  Act of 

1980); and

(3) recover the cost to the state or to a m u n i c i p a l i t y  of a 

containment and cleanup resulting from the releas e or the threatened 

release of oil or a hazardous substance.

Sec. 46.08.050. RECORDS OF THE FUND. (a) The department shall 

ma i n t a i n  accounting records showing the income and expenses of the 

fund.

(b) The department shall develop procedures governing tha e x p e n­

diture of, and accounting for, m oney expended from the fund, and may 

not delay i mplementation of this chapter p e n ding the effective date of 

the procedures.

Sec. 46.08.060. REPORT TO THE LEGISLATURE. (a) The c o m m i s­

sioner shall submit a report to the legislature not later than the 

10th day following the convening of each r e gular session of the l e g i s­

lature. The r e p o r t  i-,ay include information considered significant by 

the commi ssioner but must include:

(1) the amount of mo ney e xpended under AS 46.08.040 during 

the preceding fiscal year;

(2) the amount and source of money received  and money 

recovered during the preceding fiscal year as specified in AS 46.08.- 

0 2 0 ;

(3) a summary of municipal  parti c i p a t i o n  in responses 

funded by the fund;

(4) , a detailed summary of department activities in

-3- SCS CSHB 4 7 0 (Fin)
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responses funded by the fund during the preceding fiscal year, includ­

ing response descriptions and statements outlining the n ature of the 

t h r e a t ; and

(5) the p r o j ected cost for the next fiscal year of m o n i t o r­

ing, operating, and mainta i n i n g  sites where r e s ponse has been com­

pleted or is expected to be continued during the fiscal year.

(b) As part of the department's on-going identi f i c a t i o n  efforts 

associated w i t h  oil spill or hazardous waste sites, the commissioner 

shall include in the report under this section

(1) a summary of the sites identified by the department;

(2) the immediate and long-term threats to the public 

health or w e l f a r e  or to the environment posed by these sites; and

(3) the appropriate actions n eeded to abate these threats, 

and their estimated cost.

Sec. 46.08.070. R E I M BUR SEMENT FOR CONTAINMENT A N D  CLEANUP. (a) 

The commissioner shall seek reimbursement p r o m ptly under this section, 

AS 46.03.760(e), or federal law for the cost incurred in the cleanup 

or containment of oil or a hazardous substance tfhat has been released.

(b) The attorney general, at the request of the commissioner, 

may seek to recover m o n e y  expended by the department u n d e r  this chap­

ter or other law to contain and clean up oil or a haz ardous substance 

that has been released or to control the threatened release of oil or 

a hazardous substance.

(c) The department may reimburse a m u n i c i p a l i t y  for actual 

expenses, other than n o r m a l  operating expenses, incurred in the abate­

ment of a release or threatened release of oil or a h azardous s u b­

stance if

(1) the m u n i c i p a l i t y  has entered into an agreement with the 

commissioner under AS 46.09.020(e) before incurring the expenses for 

SCS CSHB 4 7 0 (Fin) -4-
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which reimbursement is sought; and

(2) the commissioner determines that the expenses w e r e  for 

a necessary em ergency first response to a release or threat e n e d  r e­

lease that posed an imminent and substantial threat to the public 

h e a l t h  or welfare, or to the environment.

Sec. 46.08.080. REGULATIONS. The c o mmissione r m a y  adopt only 

those regulations w h i c h  are expressly required to implement the 

specific purposes of this chapter.

Sec. 46.08.900. DEFINITIONS. In this chapter

(1) "capital improvement" includes construction, r e n o v a­

tion, repair of, and improvement to, a building, but does not include 

other improvements to real property, such as c o nstruction  of a dike or 

retaining wall;

(2) "commissioner " means the c o m m issioner of environmental 

conservation;

(3) "containment and cleanup" includes the direct and 

indirect efforts associ ated with the prevention, abatement, c o n t a i n­

ment, or removal of oil or a hazardous substance, the r e s t o r a t i o n  of 

the environment, and incidental administrative costs;

(4) "department" means the Department of Environmental 

Conservation;

(5) "fund" means the oil and hazardous substance release 

response fund;

(6) "hazardous substance" means

(A) an element or compound that, w h e n  it enters into 

or on the surface or subsurface land or w a t e r  o f  the state, 

presents an imminent and substantial danger to the public health 

or welfare, or to fish, animals, vegetation, or any part of the 

natural habitat in w h i c h  fish, animals, or w i l d l i f e  may be found;

-5- SCS CSHB 4 7 0 (Fin)
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or

(B) a substance  defined as a hazardous substance under 

42 U.S.C. 9601 - 9657 (Comprehensive E n v iron mental Response,

Compensation, and L i a b i l i t y  Act of 1980);

(7) "oil" m eans p e t r o l e u m  products of any kind and in any 

form, w h e t h e r  crude, refined, or a petro leum by-product, including 

petroleum, fuel oil, gasoline, lubricating oils, oi ly sludge, oily 

refuse, oil m i x e d  w i t h  other wastes, liquified n a t u r a l  gas, propane, 

butane, and other liquid h y d r o c a r b o n s  regardless of specific gravity;

(8) "release" mea ns an intentional or u n i n t e n t i o n a l  release 

into the environment of the state.

* Sec. 2. AS 46 is amended b y  adding a n e w  chapter to read:

CHAPTER  09. H A Z A R D O U S  SUBSTANCE RELEASE CONTROL.

Sec. 46.09.010. R E P O R T  O F  HAZARDOUS SUBSTANCE RELEASES. (a) 

Except as pr ovided in (b) of this section, a person in charge of a 

vehicle, vessel or c o n t ainer  from which, or a place at which, a h a z­

ardous substance is r e l e a s e d  shall report the release to the d e p a r t­

ment and appropriate public safety agencies promptly after learning of 

the release.

(b) The commissioner m a y  enter into an agreement w i t h  a person 

for the periodic repor t i n g  of a controlled release of a hazardous 

substance if the release is not into water.

Sec. 46.09.020. C O N T A I N M E N T  A N D  CLEANUP OF A R E L EASED HAZARDOUS 

SUBSTANCE. (a) A  person who causes a release of a hazardous sub­

stance shall make reason a b l e  efforts to contain and clean up the 

hazardous substance p r o m p t l y  after learning of the release, unless the 

commissioner determines

(1) after consu l t i n g  the Environmental P r o t e c t i o n  Agency or 

appropriate public safety agencies, that containment or cleanup is 

SCS CSHB 4 7 0 (Fin) ~  -6-
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t e c h n i c a l l y  infeasible;

(2) that containment or cleanup w o u l d  cause greater e n­

vi r o n m e n t a l  damage than the r e lease w o u l d  cause if unabated; or

(3) that co ntainment or cleanup would pose a greater threat

to hum an life or h e a l t h  than if the release were not contained or

c l e a n e d  up.

(b) The c o mmi ssioner shall develop guidelines prescribing g e n­

eral procedures and methods to be u s e d  in the containment and cleanup

of a hazardous substance.

(c) If the commis s i o n e r  determines that the containment or 

cleanup of a hazardous s ubstance undertaken is inadequate, the c o m m i s­

sioner may direct the p erson u n d e r t a k i n g  the containment or cleanup to 

cease and may undert ake the containment or cleanup directly or by 

contract.

(d) I f  it appears to the commissi oner that the cause or r e s p o n­

sibilit y for the release of a hazardous substance is unclear or u n e x­

plained, the com mis s i o n e r  m a y  immediately undertake the containment 

and cleanup of the release unless the commissioner determines

(1) after consu l t i n g  the Environmental Protection A g e n c y  or

appiopri ate public safety agencies, that containment or cleanup is 

techni c a l l y  infeasible;

(2) that contai nment or cleanup would cause greater en­

viro n m e n t a l  damage than the r e lease w o u l d  cause if unabated; or

(3) that contai n m e n t  or cleanup wou ld pose a greater threat

to human life or h ealth than if the release were not contained or

cl eaned up.

(e) The c o m mis sioner shall enter into agreement with the E n­

viron m e n t a l  Protect ion Agency, and m a y  enter into agreements with 

other persons and municipalities, in order to

-7- SCS CSHB 4 7 0 (Fin)
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(1) facilitate a coordinated and effective hazardous sub­

stance release response in the state;

(2) provide for cooperati ve hazardous substance release

notifi c a t i o n  procedures; or

(3) provide for cooperative review of hazardous substance

release response contingency plans submitted to the department.

Sec. 46.09.030. D I S AST ER EMERGENCIES. The comm issioner may

request the governor to determine that an actual or imminent release 

of a hazardous substance constitutes a disaster emergency under 

AS 26.23. If the governor declares a disaster emergency under AS 26.- 

23, the commissioner m a y  assist the adjutant general in the relief of 

the emergency.

Sec. 46.09.040. HAZARDOUS SUBSTANCES CONTAINMENT A N D  CLEANUP.

The commissioner may contract w i t h  a person or a m u n i c i p a l i t y  for 

personnel, equipment, or services that m a y  be useful to carry out the 

requirements of this chapter. If the commissioner determines that it 

is infeasible to contract w i t h  a person or a municipality, the c o m m i s­

sioner m a y  establish and m a i n t a i n  containment and cleanup personnel, 

equipment, and supplies n e c e s s a r y  to carry out the requirements of 

this chapter.

Sec. 46.09.050. COMPACTS AUTHORIZED. The governor may enter

into supplementary agreements, reciprocal arrangements, and compacts 

w i t h  another state or country for the implementation of this chapter 

subject to the approval of the Congress of the United States, if

required, under-the C onstitution of the United States.

Sec. 46.09.060, MUNICIPALITIES. (a) If a provision of this

chapter or of a regulation adopted by the commissioner under this

chapter conflicts with the charter, ordinance, or regulati on of a 

municipality, the provision of this chapter or of the regulation

SCS CSHB 4 7 0 (Fin) -8-
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adopted b y  the commissioner under this chapter prevails.

(b) A u t h ority to contain, clean up, or prevent a release or

threaten ed release of oil or of a hazardous substance, and to exercise

other powers necessary to implement this chapter and AS 46.08, are

g r ant ed to municipalities that do not otherwise have that authority. 

E xcept as provided in (a) of this section, a m u n i c i p a l i t y  m a y  exercise 

its police power within the area of the municipality.

Sec. 46.09.070. REGULATIONS. The commissioner shall adopt only

those regulations which ure expressl y required to implement the

specific purposes of this chapter.

Sec. 46.09.900. DEFINITIONS. In this chapter

(1) "commissioner" means the commissioner of environmental

c o n s e r v a t i o n ;

(2) "containment and cleanup" includes the direct and

indirect efforts associated with the prevention, abatement, c o n tai n­

ment, or removal of a hazardous substance, the resto r a t i o n  of the

environment, and incidental admini strative costs;

(3) "department" means the Department of Environmental

Conservation;

(4) "hazardous substance" means

(A) an element or compound that, when it enters into 

or on the surface or subsurface land or water of the state, 

presen ts an imminent and substantial danger to the public health 

or welfare, or to fish, animals, vegetation, or any part of the 

n a t ural habitat in w hich fish, animals, or w ildlife may be found; 

or

(B) a substance d e f ine d as a hazardous substance under 

42 U.S.C. 9691 - 9657 (Comprehensive E nvironmental Response,

Compensation, and Liability A c t  of 1980);

-9- SCS CSHB 4 7 0 (Fin)
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(5) "release" means an intentional or unin te n t i o n a l  release 

intc the environment of the state.

* Sec. 3. AS 26.23.050(b) is amended to read:

(b) Whenever, and to the extent that, m o n e y  is n eeded to cope 

with a disaster, the first recourse shall be to funds regularly  appro­

priated to state and local agencies. The second reco urse shall be to 

funds available in the disaster relief fund or the oil and hazardous 

substance release response fund, as a p p r o p r i a t e . If m o n e y  available 

from these sources is insufficient, and if the g o v ernor finds that 

other sources of money to cope w i t h  the disaster are n o t  available or 

are insufficient, the governor may, n otwithstand ing any limitation 

imposed by AS 37.07.080(e), transfer and spend m o n e y  approp r i a t e d  for 

other purposes or, in situations involving natural disasters, borrow 

from the U n i t e d  States government or other public or private  sources 

for a term not to exceed two years.

* Sec. 4. AS 26.23.230(1) is amended to read:

(1) "disaster" means the occurrence or imminent threat of 

wides p r e a d  or severe damage, injury, or loss of life or property 

resulting from any natural or n o n m i l i t a r y  m a n - m a d e  cause including, 

but not limited to, fire, flood, earthquake, landslide, mudslide, 

avalanche, w i n d - d r i v e n  water, w e a t h e r  condition, tsunami, [OIL SPILL 

O R  OTHER W A T E R  CONTA M I N A T I O N  REQ UIRING E M E R GENC Y A CTION TO AVERT 

DANGER  OR DAMAGE], volcanic activity, epidemic, air contamination, 

blight, infestation, explosion, riot, equipment failure, or shortage 

of food, water, fuel, or c l o t h i n g , or the release o f  oil or a h a z a r d­

ous substance requiring prompt action to avert environmental danger or 

d a m a g e ;

* Sec. 5. AS 44.19.050 is amended to read:

Sec. 44.19.050. DEFINITION. In A S  44.19.048 and 44.19.049, 

SCS CSHB 4 7 0 (Fin) -10-
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"disaster" means the occurrence or imminent threat of w i d e s p r e a d  or 

severe damage, injury, or loss of life or p r o p e r t y  resulting from any 

natural or man-made cause including, b u t  not limited to, fire, flood, 

earthquake, landslide, avalanche, w i n d - d r i v e n  water, w e a t h e r  co ndi­

tion, tsunami, [OIL SPILL O R  O T H E R  W A T E R  C O N T A M I N A T I O N  REQUIRING 

E MERGENCY A C T I O N  TO A V E R T  DAMAGE,] vol canic activity, epidemic, air 

contamination, blight, infestation, explosion, [OR] r i o t , or the 

release of oil or a ha zardous substance requiring prompt actio n to 

avert environmental danger or d a m a g e .

* Sec. 6. AS 45.45.900 is a m e nded to read:

Sec. 45.45.900. INDE MN I F I C A T I O N  AGREEMENTS C O N T R A  TO PUBLIC 

POLICY. A provision, clause, covenant, or agreement contained in, 

collateral to, or affectin g a [ANY] construction contract that [WHICH] 

purports to indemnify the promisee against liability for damages for

(1) death or bodily in jury to persons, (2) injury to property, (3) 

design defects or (4) [ANY] other loss, damage or expense arising 

under (1), (2), or (3) o f  this section from the sole n eg ligence or

wilful misconduct of the promisee or the promisee's agents, servants 

or independent contractors who are directly responsible to the p r o m­

isee, is against public p o licy and is void and unenforceable; however, 

this provision does not affect the v a l i d i t y  of an [ANY] insurance 

contract, workers' c o m p e n s a t i o n ^  or agreement issued by an insurer 

subject to the provisions of AS 2 1 , or a provision, clause, covenant; 

cr agreement of i nde mnification  respecting the handling, containment 

or cleanup of oil or hazardous substances as defined in AS 4 6 .

* Sec. 7. AS 46.03.290(a) is amended to read:

(a) When the department finds that an actual or imminent d i s­

charge of oil, a hazardous substance, or low level radio a c t i v e  m a t e­

rials to the air, water, land or subsurface land of the state poses an

-11- SCS CSHB 4 7 0 (Fin)
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immediate threat to the public h e a l t h  or welfare, or the environment 

of the state, it m a y  issue an order declaring an emergency and d i r e c t­

ing a p e rson or persons to take action the department believes n e c e s­

sary to m e e t  the emergency, and protect the public health, welfare, or 

environment.

* Sec. 8. A S  46.03 is a m e n d e d  by a d d i n g  a n e w  section to read:

Sec. 46.03.745. HA ZARDOUS SUBSTANCE RELEASE. Except for a 

c o n t r o l l e d  release, the repor ting of w h i c h  is the subject of an agree­

ment w i t h  the commissioner und er A S  46.09.010(b), a p erson m a y  not 

cause or permit the r e l e a s e  of a hazardous substance as defined in 

AS 46.09.900.

* Sec. 9. A S  46.03.760(a) is amended to read:

(a) A  person who violates or causes or permits to be violated a 

p rovision of this chapter other than AS 46.03.250 - 46.03.314, or a 

provis ion of A S  46.04 or AS 4 6 . 0 9 , or a regulation, a lawful order of 

the department, or a permit, approval, or acceptance, or term or 

condition of a permit, approval, or acceptance issued under this 

chapter or AS 46.04 or AS 46.09 is liable, in a civil action, to the 

state for a sum to be a s s e s s e d  b y  the court of not less than $500 nor 

more than $100,000 for the initial violation, nor more than $5,000 for 

each day after that on w h i c h  the v i o l a t i o n  continues, and that shall 

reflect, w h e n  applicable,

(1) reasonable c o m p e n s a t i o n  in the nature of liquidated

damages for any adverse env ironmental effects caused by the violation,

that shall be d etermined b y  the court according to the toxicity,

d e g radabil ity and dispersal characteristics of the substance dis­

charged, the sensit i v i t y  of the receiving environment, and the degree 

to w h i c h  the discharge degrades e x i stin g environmental quality;

(2) r easonable costs incurred by the state in detection,

SCS CSHB 4 7 0 (Fin) -12-
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investigation, and attempted correction of the violation;

(3) the economic savings realized b y  the person in not

c omplying w i t h  the requirement for w h i c h  a v i o l ation  is charged.

* Sec. 10. AS 46.03.765 is amended to read:

Sec. 46.03.765. INJUNCTIONS. The superior court has j u r i s d i c­

tion to enjoin a v i o l ation of this c h a pter^  [OR] A S  46.04, or A S  46.09 

or of a regulation, a lawful order of the department, or permit, 

approval, or acceptance, or term or condition of a permit, approval, 

or acceptance issued under this c h a pter^  [OR] AS 4 6 . 0 4 , or AS 4 6 . 0 9 . 

In actions brought under this section, temporary or p reliminary  relief 

may be obtained upon a showing of an imminent threat o f  continued

violation, and probable success on the merits, w i thout the n ecessity

of d emonstrating physical irreparable harm. The balance of equities 

in actions under this section m a y  affect the timing of compliance, but 

not the necessity of compliance w i t h i n  a reasonable period of time.

* Sec. 11. AS 46.03.780(a) is amended to read:

(a) A p e r s o n  w h o  v i o lates a pr ovision of this c h a p t e r ^  [OR]

AS 46.04, or AS 46.09, or w h o  fails to p e r f o r m  a duty imposed b y  this

chapter^ [OR] AS 46.04, or AS 46.09, or violates or disregards an

order, permit, or other determinat ion of the department made under the

p rovisions of this chapter_j_ [OR] AS 46.04, or AS 46.09, respectively, 

and thereby causes the death of fish, animals, or vegeta t i o n  or o t h e r­

wise injures or degrades the environment of the state is liable to the 

state for damages.

* Sec. 12. AS 46.03.790(a) is amended to read:

(a) Except as p r o vided in (d) - (f) of this section, a person

who n e g l i g e n t l y  violates a p r o v ision of this chapter^ [OR] AS 46.04, 

or AS 46.09, or of a regulation, lawful order of the department, or 

permit, approval, or acceptance, or term or condition of a permit,

-13- SCS CSHB 4 7 0 (Fin)
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approval, or acceptance issued u nde r this chapter^ [OR] AS 4 6 . 0 4 , or 

A S  46.09 is guilty of a class B misdemeanor.

* Sec. 13. AS 46.03.790(b) is amended to read:

(b) Except as provided in (d) - (f) of this section, a p e rson

w h o  k n o w i n g l y  violates a p r o v i s i o n  of this chapter^ [OR] AS 46.04, or

AS  46.09, or of a regulation, lawful order of the department, or

permit, approval, or acceptance, or term or condition of a permit, 

approval, or acceptance issued und er this chapter^ [OR] AS 4 6 . 0 4 , or 

A S  46.09 is guilty of a class A misdemeanor.

* Sec. 14. AS 46.03.790(d) is amended to read:

(d) Notwithstanding  (a) and (b) of this section, a p e r s o n  who

fails to p r ovide or falsely states information required under AS 46.-

03.755j_ [OR] AS 4 6 . 0 4 , or AS 46.09 is guilty of a m i sdemeanor and, 

upon conviction, is punishable by a fine o f  not more than $25,000, or 

b y  imprisonment for not more than one year, or b y  both. Each unlawful 

act constitutes a separate offense.

* Sec. 15. AS 46.04.010 is amended to read:

Sec. 46.04.010. REIMBUR SEMENT FOR CLEANUT EXPENSES. The de­

partment shall promptly seek reimbursement [, EITHER] under AS 46.03.- 

7 6 0 ( e ) , AS 46.08.070, or from an applicable federal fund, for the

expenses it incurs in cleaning up or contai ning a discharge of oil,

If the department obtains reimbursem ent for a p o r tion of its expenses 

from a federal fund, the remainder of the expenses incurred m a y  be 

recove red under AS 46.03.760(e) or AS 4 6 . 0 8 . 0 7 0 . Money r eceived by 

the department under this section shall be deposited in the general 

fund and credited to a special account called the "oil and hazardous

substance release mitigation a c c o u n t " .

* Sec. 16. AS 46.04.090(b) is a m ended to read:

(b) Inspection and enforcement employee.' of the department

SCS CSHB 4 7 0 (Fin) -14-
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designated b y  the commissioner are peace officers in the perfo rmance 

of their duties under this c h a p t e r , AS 46.09, and AS 46.03.

* Sec. 17. Not later than J a nua ry 1, 1987, the commissioner of e n v i r o n­

men t a l  conservation  shall develop guidelines under AS 46.09.020, added by 

sec. 2 of this Act.

* Sec. 18. Not later than Octo ber 1, 1987, the commissioner of e n v i r o n­

men t a l  conservation shall adopt regulations unde r AS 46.09.070, added by 

sec. 2 of this Act.

* Sec. 19. AS 4 6 . 0 3 . 758(k) is repealed.

* Sec. 20. This Act takes effect immediatel y in accordance w i t h  AS 01.-

10.070(c) .

-15 SCS CSHB 470(Fin)



Alaska State Legislature
Representative M ike Davis
ftmch V Interim Office:
Juneau. Alaska 99811 P.O. Box 81435
(907) 465-4930/4941 Fairbanks, Alaska 99708

M E M O R A N D U M

To: S e n a t e  F i n a n c e  C o m m i t t e e

Fro m :  R e p .  M i k e  D a v i s

D a t e :  M a y  8 , 1 9 8 6

Re: H B  4 7 0  - O i l  a n d  H a z a r d o u s  S u b s t a n c e  R e l e a s e  R e s p o n s e

F o l l o w i n g  a r e  s o m e  o f  t h e  m a j o r  f l a w s  i n  t h e  c o m m i t t e e  
s u b s t i t u t e  f o r  H B  4 7 0  p r o p o s e d  b y  C h e v r o n :

1. T h e  C h e v r o n  CS a l l o w s  c o n t a i n m e n t  a n d  c l e a n u p  t o  b e  
u n d e r t a k e n  e v e n  if t h a t  a c t i o n  w e r e  t o  c a u s e  a g r e a t e r  r i s k  t o  

h u m a n  l i f e  o r  h e a l t h  t h a n  n o t  c l e a n i n g  u p  t h e  m a t e r i a l s .

2. C h e v r o n ' s  C S  r e s t r i c t s  r e s p o n s e  a c t i v i t i e s  t o  t h e  r e l e a s e  
f r o m  a f a c i l i t y  o f  o i l  o r  h a z a r d o u s  s u b s t a n c e s .  T h i s  
p u v i s i o n  u n d e r m i n e s  e x i s t i n g  o i l  s p i l l  r e s p o n s e  c a p a b i l i t i e s ,  
a s  w e l l  as s e v e r e l y  l i m i t i n g  r e s p o n s e  t o  t h e  r e l e a s e  o f  
h a z a r d o u s  s u b s t a n c e s .  F o r  e x a m p l e ,  t h e  CS w o u l d  p r e v e n t  D E C  
f r o m  r e s p o n d i n g  t o  t h e  P e t e r s  C r e e k  i n c i d e n t ,  i n  w h i c h  b e n z e n e  
f r o m  a n  u n k n o w n  s o u r c e  h a s  c o n t a m i n a t e d  t h e  w a t e r  s u p p l y  o f  
e i g h t  s u b d i v i s i o n s  i n  S o u t h c e n t r a l  A l a s k a .

3. C h e v r o n ' s  C S  s t a t e s  t h a t  i f  t h e  c o m m i s s i o n e r  d e t e r m i n e s  
t h a t  c l e a n u p  o f  a h a z a r d o u s  s u b s t a n c e  is i n a d e q u a t e ,  t h e  
r e s p o n s i b l e  p a r t y  s h a l l  b e  n o t i f i e d  i n  w r i t i n g ,  b e  g r a n t e d  a 
r e s p o n s e  a n d  c o m m e n t  p e r i o d ,  a n d  b e  a l l o w e d  a h e a r i n g  o n  t h e  
i s s u e .  I n  l i g h t  o f  t h e  r e c e n t  i n c i d e n t  a t  C r o w n  P o i n t ,  w h i c h  
r e q u i r e d  i m m e d i a t e  a c t i o n ,  t h i s  p o l i c y  c o n t r a v e n e s  t h e  p u b l i c  
i n t e r e s t .

4. T h e  C h e v r o n  b i l l  d e l e t e s  a  p r o v i s i o n  a l l o w i n g  t h e  
c o m m i s s i o n e r  t o  e n t e r  i n t o  a g r e e m e n t s  w i t h  m u n i c i p a l i t i e s  
p r o v i d i n g  f o r  c o o p e r a t i v e  r e v i e w  o f  h a z a r d o u s  s u b s t a n c e  
r e l e a s e  r e s p o n s e  c o n t i n g e n c y  p l a n s  s u b m i t t e d  t o  t h e  
d e p a r t m e n t .  T h e  CS w o u l d ,  f o r  e x a m p l e ,  p r e c l u d e  t h e  
M u n i c i p a l i t y  o f  A n c h o r a g e  f r o m  h a v i n g  D E C  r e v i e w  c o n t i n g e n c y  
p l a n s  r e g a r d i n g  t h e  s h i p m e n t  o f  h a z a r d o u s  s u b s t a n c e s  t h r o u g h  

t h e  c i t y ' s  r a i l r o a d  y a r d .



5. I n  t h e  C h e v r o n  CS, n o t i f i c a t i o n  o f  a r e l e a s e  s h a l l  t a k e  

p l a c e  o n l y  i f  t h e  r e l e a s e  i s  a t  a  c e r t a i n  l e v e l  o r  g r e a t e r ,  
e v e n  i f  h u m a n  h e a l t h  a n d  s a f e t y  i s  p l a c e d  a t  r i s k  w h i l e  
a t t e m p t i n g  t o  d e t e r m i n e  t h e  c h e m i c a l  c o m p o s i t i o n  a n d  q u a n t i t y  
o f  t h e  r e l e a s e .  A  p r i m e  e x a m p l e  o f  t h i s  s i t u a t i o n  is t h e  
C r o w n  P o i n t  i n c i d e n t .

6 . C h e v r o n  w o u l d  h a v e  D E C  f o l l o w  a n a t i o n a l  c o n t i n g e n c y  p l a n  
f o r  c l e a n u p  o p e r a t i o n s ,  t h o u g h  t h e  n a t i o n a l  c o n t i n g e n c y  p l a n  
d o e s  n o t  p r o v i d e  a n y  s p e c i f i c  g u i d a n c e  r e g a r d i n g  c l e a n u p  
r e s p o n s e .

7. T h e  H o u s e  v e r s i o n  o f  H B  4 7 0  u s e s  t h e  s a m e  d e f i n i t i o n  f o r  
• h a z a r d o u s  s u b s t a n c e '  a s  is f o u n d  e l s e w h e r e  i n  s t a t e  s t a t u t e ,  
w i t h  t h e  e x c e p t i o n  t h a t  r e f e r e n c e  is a l s o  m a d e  t o  t h e  f e d e r a l  
S u p e r f u n d  d e f i n i t i o n  o f  ' h a z a r d o u s  s u b s t a n c e . ' T h e  C h e v r o n  C S  
d e v i a t e s  e n t i r e l y  f r o m  t h e  d e f i n i t i o n  o f  t h i s  t e r m  a s  f o u n d  i n  
s t a t e  law, a n d  i n s t e a d  s u b s t i t u t e s  l a n g u a g e  t h a t  s p e c i f i c a l l y  
e x e m p t s  a n y  h a z a r d o u s  w a s t e s  a s s o c i a t e d  w i t h  t h e  o i l  a n d  g a s  
i n d u s t r y ,  w h e t h e r  o r  n o t  h u m a n  h e a l t h  a n d  s a f e t y  a r e  p l a c e d  a t  
r i s k  b y  t h e  r e l e a s e  o f  t h e s e  m a t e r i a l s .

8 . I n  C h e v r o n ' s  CS, t h e  c o n t a i n m e n t  a n d  c l e a n u p  o f  o i l  a n d  
h a z a r d o u s  s u b s t a n c e s  e x c l u d e s  a n y  e n v i r o n m e n t a l  r e s t o r a t i o n .  
T h e  H o u s e  v e r s i o n  o f  H B  4 7 0  is a l r e a  :.y m o r e  r e l a x e d  t h a n  
e x i s t i n g  s t a t e  law, in t h a t  t h e  b i l l  s e e k s  o n l y  ' r e s t o r a t i o n  
o f  t h e  e n v i r o n m e n t '  r a t h e r  t h a n  ' r e s t o r a t i o n  o f  t h e  
e n v i r o n m e n t  t o  i t s  f o r m e r  s t a t e . '  A n  e x a m p l e  o f  e n v i r o n m e n t a l  
r e s t o r a t i o n  i s  p r o v i d i n g  a p r o p e r  s l o p e  w h e r e  m a t e r i a l s  h a v e  
b e e n  r e m o v e d ,  i n  o r d e r  t o  p r e v e n t  e r o s i o n .

9. C h e v r o n  d e l e t e s  t h e  d e f i n i t i o n  o f  'oil' f r o m  t h e  r e s p o n s e  
fund, a n d  i n c o r p o r a t e s  o i l  a n d  n a t u r a l  g a s  i n t o  t h e  d e f i n i t i o n  
o f  ' h a z a r d o u s  s u b s t a n c e . ' —  C o n s e q u e n t l y ,  i t  i s  n o t  c l e a r  t o  
w h a t  e x t e n t  m a t e r i a l s  c o v e r e d  u n d e r  t h e  o i l  p o l l u t i o n  c h a p t e r  
a r e  o r  a r e  n o t  b e  c o v e r e d  b y  t h e  r e s p o n s e  f u n d  b e c a u s e  o f  t h i s  
c h a n g e .  T h i s  i s  t h e  t y p e  o f  i n c o n s i s t e n c y  in s t a t u t o r y  
l a n g u a g e  t h a t  r e s u l t s  i n  c o n f l i c t i n g  o r  c o n f u s i n g  r e g u l a t i o n s  
a n d  e n f o r c e m e n t  p r o c e d u r e s .

10. C h e v r o n ' s  C S  d e l e t e s  l a n g u a g e  s t a t i n g  t h a t  " e x c e p t  f o r  a 
c o n t r o l l e d  r e l e a s e  . . .  a p e r s o n  m a y  n o t  c a u s e  o r  p e r m i t  t h e  
r e l e a s e  o f  a h a z a r d o u s  s u b s t a n c e . "  T h i s  l a n g u a g e  p a r a l l e l s  a 
s i m i l a r  p r o v i s i o n  a l r e a d y  i n  s t a t u t e  r e g a r d i n g  o i l  s p i l l s .



C h e v r o n

O r i g i n a l  s p o n s o r s :  D a v i s ,  K o p o n e n ,  H u r l e y ,  e t  a l

O f f e r e d :  3 / 1 4 / 8 6
R e f e r r e d :  R u l e s

IN T H E  H O U S E  B Y  T H E  F I N A N C E  C O M M I T T E E

C S  F O R  H O U S E  B I L L  N O .  4 7 0  ( Finance) a m  

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  t h e  r e l e a s e  o f  o i l

a n d  h a z a r d o u s  s u b s t a n c e s ;  r e p e a l i n g  t h e  

o i l  s p i l l  m i t i g a t i o n  a c c o u n t ;  and 

p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

B E  I T  ENACTEfl^BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  l . . ' * S r 4 6 i s  a m e n d e d  by. a d d i n g  a n e w  c h a p t e r  to 

•itead: —  . " ^
» _______ -  , . v r * ; ______ ■ . W J . W V K  •

C H A P T E R  08. O I L  A N D  H A Z A R D O U S  S U B S T A N C E  R E L E A S E S .

S e c .  "*46 . 08 .005, P U R P O S E * -  T h e  l e g i s l a t u r e  f i nds
/
I

a n d  d e c l a r e s  t h a t  t h e  r e l e a s e  1 f r o m  a f a c i l i t y  of e i l - e r  

h a z a r d o u s  s u b s t a n c e s  i n t o  t h e  e n v i r o n m e n t  p r e s e n t s  a r e a l  

a n d  s u b s t a n t i a l  t h r e a t  to t h e  p u b l i c  h e a l t h  a n d  w e l f a r e ,  to 

t h e  e n v i r o n m e n t ,  a n d  t o  t h e  e c o n o m y  o f  t h e  s t a t e .  T h e  

l e g i s l a t u r e  t h e r e f o r e  c o n c l u d e s  t h a t  is is in the b e s t  

i n t e r e s t  o f  t h e  s t a t e  a n d  i t s  c i t i z e n s  t o  p r o v i d e  a r e a d i l v  

a v a i l a b l e  f u n d  f o r  t h e  p a y m e n t  o f  t h e  e x p e n s e s  i n c u r r e d  by

(Note: I n  t h i s  m a r k u p ,  a s i n g l e  u n d e r l i n e  i n d i c a t e s  a
s u g g e s t e d  a d d i t i o n  to t h e  o r i g i n a l  l e g i s l a t i o n .  A  d o u b l e  

u n d e r l i n e  i n d i c a t e s  u n d e r s c o r i n g  c o n t a i n e d  in the o r i g i n a l  
l e g i s l a t i o n . ]



t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  in the
/ •
/ *

p r o t e c t i o n  o f  t h e  e n v i r o n m e n t  o f  t h e  s t a t e  f r o m  the s u c h

/
releases; e f - e i l - e r - h a e a e d e u a - a u b e t a n e e e .

Sec. 4 6 . 0 8 . 0 1 0 .  F U N D  E S T A B L I S H E D .  (a) T h e r e  is 

e s t a b l i s h e d  in t h e  s t a t e  g e n e r a l  f u n d  t h e  o i l  a n d  h a z a r d o u s  

s u b s t a n c e  r e l e a s e  r e s p o n s e  fund. T h e  f u n d  s h a l l  be 

a d m i n i s t e r e d  b y  t h e  c o m m i s s i o n e r  o f  e n v i r o n m e n t a l  

c o n s e r v a t i o n .

(b) M o n e y  f r o m  an a p p r o p r i a t i o n  m a d e  t o  t h e  f u n d  

r e m a i n i n g  i n  t h e  f u n d  at t h e  e n d  o f  a f i s c a l  y e a r  r e m a i n s  

a v a i l a b l e  f o r  e x p e n d i t u r e  in s u c c e s s i v e  f i s c a l  y e a r s .

(c) T h e  f u n d  s h a l l  b e  u s e d  f o r  a c t u a l  e x p e n s e s  

i n c u r r e d  u n d e r  A S  4 6 . 0 8 . 0 4 0”. T h e  f u n d  mray n o t  b e  u s e d  f o r  

c a p i t a l  improvements..- _ \ ---

Se c .  4 6 . 08. 020-S-**-. F I N A N C I N G  O F  T H E  FUND. (a) -Thec*^., 

l e g i s l a t u r e  m a v  a p p r o p r i a te Jfrom t h e  f o l l o w i n q  s o u r c e s  t o
- " - V-3--  . ‘

t h e  fund: - * ‘ .

(1 ) m o n e y  r e c e i v e d  f r o m  f e d e r a l ,  s t a t e ,  o r  o t h e r  

s o u r c e s  o r  f r o m  a p r i v a t e  d o n o r ;

(2 ) m o n e y  r e c o v e r e d  or o t h e r w i s e  r e c e i v e d  f r o m  

part'irs r e s p o n s i b l e  f o r  t h e  c o n t a i n m e n t  a n d  c l e a n u p  o f  e i l  

e r  a h a z a r d o u s  s u b s t a n c e  a t  a s p e c i f i c  s i t e ,  b u t  e x c l u d i n g  

f u n d s  f r o m  p e r f o r m a n c e  b o n d s  a n d  o t h e r  f o r m s  o f  f i n a n c i a l  “ 

r e s p o n s i b i l i t y  h e l d  in e s c r o w  p e n d i n g  s a t i s f a c t o r y  

p e r f o r m a n c e  o f  a p r i v a t e l y  f i n a n c e d  r e s p o n s e  a c t i o n ;



(3) f i n e s ,  p e n a l t i e s ,  o r  d a m a g e s  r e c o v e r e d  u n d e r  

t h i s  c h a p t e r  o r  o t h e r  l a w  f o r  c o s t s  i n c u r r e d  b y  the s t a t e  as 

a r e s u l t  o f  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  e i l - e r  a 

h a z a r d o u s  s u b s t a n c e .

(b) M o n e y  r e c e i v e d  b y  t h e  s t a t e  u n d e r  ( a ) (2) and

( a ) (3) o f  t h i s  s e c t i o n  s h a l l  b e  d e p o s i t e d  i n  the g e n e r a l  

f u n d  a n d  c r e d i t e d  to a  s p e c i a l  a c c o u n t  c a l l e d  t h e  "o i l  and 

hazardi u s  s u b s t a n c e  r e l e a s e  m i t i g a t i o n  a c c o u n t . "  T h e  

l e g i s l a t u r e  m a y  a n n u a l l y  a p p r o p r i a t e  t o  t h e  f u n d  f r o m  t h i s  

a c c o u n t  a  s u m  e q u a l  t o  t h e  a m o u n t  r e c e i v e d  u n d e r  ( a ) (2 ) a n d

( a ) (3) o f  t h i s  s e c t i o n  d u r i n g  t h e  c a l e n d a r  y e a r  p r e c e d i n g  

■"the l e g i s l a t i v e  s e s s i o n  in w h i c h  t h e  a p p r o p r i a t i o n s  a r e  to 

b e  m a d e .

S e c .  4 6 . 0 8 . 0 3 0 .  F I N A N C I N G  T H E  A B A T E M E N T  O F  © 1 L - G R  

•. . H A Z A R D O U S - S.3SSSTANCE R E L E A S E S .  I t  is t h e  i n t e n t  o f  the

l e g i s l a t u r e  a n d  declares^o>»b§._the.-.public p o l i c y  q f  t h e

• ,-a"?«s3 Iuv'
s t a t e  ? h a t  f u n d s  f o r  t h e  c o n t a i n m e n t  a n d  c l e a n u p  a b a t e m e n t

• • . !• *

o f  a r e l e a s e  o r  t h r e a t  o f  r e l e a s e  f r o m  a f a c i l i t y  o f  ’e i l - e r

- r  .
a h a z a r d o u s  s u b s t a n c e  w i l l  a l w a y s  b e  a v a i l a b l e .

S e c .  4 6 . 0 8 . 0 4 0 .  P U R P O S E S  O F  T H E  FUND. T h e  

c o m m i s s i o n e r  m a y  u s e  m o n e y  f r o m  t h e  fu n d  to

•tl) t a k e  a c t i o n  n e c e s s a r y  to c o n t a i n  a n d  c l e a n  u p ?  

a n d - t a k e - e t h e r - n e e e 9 3 a r y - a e t i e n - - 9u e h - a 9 - m e n i t e r i n g 7 
a 3 3 e 3  9 i n g 7 - i n v e 3 t i g a t i n g 7 - a n d - e v a l u a t i n g - t h e - r e i e a 3 e - e i ?  “ 

t h r e a t e n e d - r e l e a a e - e f - e i l - e r - a - h a a a r d e u a - a u b a t a n e e - t h a t  

p e s e a - a n - i m m i n e n t - a n d - a u b a t a n t i a l - t h r e a t - t e - t h e - p u b l i e



healfeh-er-welfareT-er-te-fehe-envirenment? a release or 

threat of release into the environment of a hazardous 

substance from a f a c i l i t y .

(2) provide matching funds for participation in 

federal oil disc harge cleanup activities and under

42 U.S.C 9601-9657 (Comprehensive Environmental Response, 

Compensation, and L i a b il ity Act of 1980); and

(3) recove r the cost to the state or to a 

municipality o f  a containmen t and cleanup resulting from the 

release or the t hreatened release of eii-er a hazardous 

substance from a f a c i l i t y . .

Sec. 46.08.050. RECORDS OF THE FUND. (a) The 

department shall m a i n t a i n  accounting records showing the 

income and expenses of the fund. ~
If’" •’ ’ k  . . . • » •  r :  ' r- ‘ • '

  (b) Prior to the e x p e n d i t u r e - of any monies from

'•the f u n d , the The depar-tment shall develop procedures 

governing the ^expenditure of, and accounting for, money 

expended from the fund, and may not otherwise delay •

implementation of this chapter pending the effective date of 

the procedures.

Sec. 46.08.060. REPORT TO THE LEGISLATURE.

(a) The c o mmiss ioner shall submit a report to the 

legislature not later than the 10th day following the 

convening of each regular session of the legislature. The 

report m a y  include information considered sicrnificant by the 

commissioner but m u s t  include:



(1 ) t h e  a m o u n t  o f  m o n e y  e x p e n d e d  u n d e r  

A S  4 6 . 0 8 . 0 4 0  d u r i n g  t h e  p r e c e d i n g  f i s c a l  yea r ;

(2 ) t h e  a m o u n t  and s o u r c e  o f  m o n e y  r e c e i v e d  a n d  

m o n e y  r e c o v e r e d  d u r i n g  t h e  p r e c e d i n g  f i s c a l  y e a r  as 

s p e c i f i e d  i n  A S  4 6 . 0 8 . 0 2 0 ;

(3) a s u m m a r y  o f  m u n i c i p a l  p a r t i c i p a t i o n  in 

r e s p o n s e s  f u n d e d  b y  t h e  fund;

(4) a d e t a i l e d  s u m m a r y  o f  d e p a r t m e n t  a c t i v i t i e s  in 

r e s p o n s e s  f u n d e d  b y  t h e  f u n d  d u r i n g  t h e  p r e c e d i n g  f i s c a l  

y e a r ,  i n c l u d i n g  r e s p o n s e  d e s c r i p t i o n s  a n d  s t a t e m e n t s  

o u t l i n i n g  t h e  n a t u r e  o f  t h e  t h r e a t ;  a n d

(5) t h e  p r o j e c t e d  c o s t  f o r  t h e  n e x t  f i s c a l  y e a r  o f  

m o n i t o r i n g ,  o p e r a t i n g ,  a n d  m a i n t a i n i n g  s i t e s  w h e r e ' r e s p o n s e  

h a s  b e e n  c o m p l e t e d  o r  is e x p e c t e d  to b e  c o n t i n u e d  d u r i n g  t h e

(b) A s  p a r t  o f  the"^de p a r t m e n t 1 s o n - g o i n g  

i d e n t i f i c a t i o n  o f  s i t e s  o f  r e l e a s e s  o f  h a z a r d o u s  s u b s t a n c e s  

e f f e r f c a - a a a e e i a f e e d - w i f e h - e i i - a p i l i - e r - h a e a r d e u a - w a a f e e - a i t e a , 

t h e  c o m m i s s i o n e r  s h a l l  i n c l u d e  in the r e p o r t  u n d e r  t h i s  

s e c t i o n

(1 ) a s u m m a r y  o f  the s i t e s  i d e n t i f i e d  b y  t h e  

d e p a r t m e n t 1; .

(2 ) t h e  i m m e d i a t e  a n d  l o n g - t e r m  t h r e a t s  to t h e  

p u b l i c  h e a l t h  o r  w e l f a r e  o r  to the e n v i r o n m e n t  p o s e d  b y  * 

r e l e a s e s  o f  h a z a r d o u s  s u b s t a n c e s  f r o m  a f a c i l i t y  a t  t h e s e  

s i t e s ;  a n d



(3) the a p p r o p r i a t e  a c t i o n s  n e e d e d  t o  c o n t a i n  a n d  

c l e a n  u p  a b a t e  t h e s e  r e l e a s e s  t h r e a t s  a n d  t h e i r  e s t i m a t e d  

c o s t .

S e c .  4 6 . 0 8 . 0 7 0 .  R E I M B U R S E M E N T  F O R  C O N T A I N M E N T  A N D  

C L E A N U P .  (a) T h e  c o m m i s s i o n e r  s h a l l  s e e k  r e i m b u r s e m e n t  

p r o m p t l y  u n d e r  t h i s  s e c t i o n ,  AS 4 6 . 0 3 . 7 6 0 ( e ) ,  or f e d e r a l  l a w  

for t h e  c o s t  i n c u r r e d  i n  t h e  c o n t a i n m e n t  a n d  c l e a n u p  er 

c o n t a i n m e n t  o f  e i i - e r  a h a z a r d o u s  s u b s t a n c e  t h a t  h a s  b e e n  

r e l e a s e d  f r o m  a f a c i l i t y .

(b) T h e  a t t o r n e y  g e n e r a l ,  a t  t h e  r e q u e s t  o f  t h e  

c o m m i s s i o n e r ,  m a y  s e e k  t o  r e c o v e r  m o n e y  e x p e n d e d  b y  the 

d e p a r t m e n t  u n d e r  t h i s  c h a p t e r  o r  o t h e r  l a w  to c o n t a i n  a n d  

c l e a n  u p  a. r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  e i i - e r  a 

h a z a r d o u s  s u b s t a n c e  f r o m  a f a c i l i t y  t h a t - h a s - b e e n - r e i e a e e d  

e r - t e * e e n t r e l - t h e - b h r e a t e n e d - r e i e a a e - e £ -  e i i - e r - a - h a z a r d S u a  

s u b a t a n e e .

-fr-

, (c) T h e  d e p a r t m e n t  m a y  r e i m b u r s e  a m u n i c i p a l i t y  

f o r  a c t u a l  e x p e n s e s ,  o t h e r  t h a n  n o r m a l  o p e r a t i n g  e x p e n s e s . 

i n c u r r e d  in t h e  c o n t a i n m e n t  a n d  c l e a n u p  a b a t e m e n t  o f  a 

r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  e i i - e r  a h a z a r d o u s  

s u b s t a n c e  f r o m  a f a c i l i t y  if

•*'(1 ) t h e  m u n i c i p a l i t y  h a s  e n t e r e d  in t o  an a g r e e m e n t

w i t h  the c o m m i s s i o n e r  u n d e r  A S  4 6 . 0 9 . 0 2 0 ( e )  b e f o r e  i n c u r r i n g

t h e  e x p e n s e s  f o r  w h i c h  r e i m b u r s e m e n t  i s  s o u g h t ;  a n d

(2 ) t h e  c o m m i s s i o n e r  d e t e r m i n e s  t h a t  t h e  e x p e n s e s

w e r e  for a n e c e s s a r y  e m e r g e n c y  f i r s t  r e s p o n s e  t o  a r e l e a s e



o r  t h r e a t e n e d  r e l e a s e  f r o m  a f a c i l i t y  t h a t  p o s e d  an i m m i n e n t  

a n d  s u b s t a n t i a l  t h r e a t  t o  t h e  p u b l i c  h e a l t h  or w e l f a r e ,  o r  

t o  t h e  e n v i r o n m e n t .

Sec. 4 6 . 0 8 . 0 8 0 .  R E G U L A T I O N S .  T h e  c o m m i s s i o n e r  

m a y  a d o p t  o n l y  t h o s e  r e g u l a t i o n s  w h i c h  a r e  e x p r e s s l y  

r e q u i r e d  t o  i m p l e m e n t  t h e  s p e c i f i c  p u r p o s e s  of t h i s  c h a p t e r .

Sec. 4 6 . 0 8 . 9 0 0 .  D E F I N I T I O N S .  In t h i s  c h a p t e r

(1 ) " c a p i t a l  i m p r o v e m e n t "  i n c l u d e s  c o n s t r u c t i o n ,  

r e n o v a t i o n ,  r e p a i r  of, a n d  i m p r o v e m e n t  to, a b u i l d i n g ,  b u t  

d o e s  n o t  i n c l u d e  o t h e r  i m p r o v e m e n t s  t o  r e a l  p r o p e r t y ,  s u c h  

a s  c o n s t r u c t i o n  o f  a d i k e  o r  r e t a i n i n g  w a l l ;

(2 ) " c o m m i s s i o n e r "  m e a n s  t h e  c o m m i s s i o n e r  o f  

e n v i r o n m e n t a l  c o n s e r v a t i o n ;

(3) " c o n t a i n m e n t  a n d  c l e a n u p "  m e a n s  a c t i o n  t a k e n  

in t h e  e v e n t  o f  a r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  a

h a z a r d o u s  s u b s t a n c e  f r o m  a f a c i l i t y  *as m a v  b e  n e c e s s a r y  to

* *  - •• * .

p r e v e n t ,  m i n i m i z e  o f  m i t i g a t e  an i m m i n e n t  a n d  s u b s t a n t i a l  
  ■-----------------------------------------------

d a n g e r  to p u b l i c  h e a l t h  a n d  t h e  e n v i r o n m e n t , i n c l u d i n g  s u c h  

a c t i o n s  as m a y  b e  n e c e s s a r y  to m o n i t o r , a s s e s s  a n d  e v a l u a t e  

th e  r e l e a s e  or t h r e a t  o f  r e l e a s e  o f  a h a z a r d o u s  s u b s t a n c e  

f r o m  a f a c i l i t y  a n d  a c t i o n s  to c o n t a i n  o r  a b a t e  s u c h  r e l e a s e  

o r  t h r e a t e n e d  r e l e a s e  a n d  i n c i d e n t a l  a d m i n i s t r a t i v e  c o s t s . 

ineludea-fehe-direefe-and-indirecfe-efferfea-aaaeeiafced-with-tehe 

p s f e v e n t i e n y - a b a t e m e n t v - e e n f c a i n m e n f c y - e r - r e m e v a l - e f - e i l - e r - e  

h a R a r d e u a - a u b a f e a n e e y - t h e - r e a f e e r a f c i e n - e f - f e h e - e n v i r e n m e n t y - a n d  

i n e i d e n t a l - a d m i R i a t r a t i v e - e o a t a y



(4) " d e p a r t m e n t "  m e a n s  the D e p a r t m e n t  of 

E n v i r o n m e n t a l  C o n s e r v a t i o n ;  .

(5) " f u n d "  m e a n s  t h e  o i l  a n d  h a z a r d o u s  s u b s t a n c e  

r e l e a s e  r e s p o n s e  fund;

(6 ) " f a c i l i t y "  m e a n s  a f a c i l i t y  o r  a v e s s e l  as 

d e f i n e d  u n d e r  42 U . S . C .  § 96 0 1  (9) a n d  (28) ( C o m p r e h e n s i v e  

E n v i r o n m e n t a l  R e s p o n s e  C o m p e n s a t i o n  a n d  L i a b i l i t y  A c t  o f  

1 9 8 0  o r  C E R C L A ) ;

•fSf (7) " h a z a r d o u s  s u b s t a n c e "  m e a n s

(A) a n y  h a z a r d o u s  w a s t e  i d e n t i f i e d  b y  t h e
/

d e p a r t m e n t  p u r s u a n t  to A S  4 6 . 0 3 . 2 9 9  a n - e i e m e n t - e r  

e e m p e t t n d - t h a t y - w h e n - i b - e n t e r a - i n t e - e r - e f t - t h e - s u r f e e e - e r  

s u b s u r f a e e - l a R d - e r - w a t e r - e f - t h e - a t a t e y - p r e a e a b a - e n  

i m m i n e n t - e n d - a u b a t e n i i a i - d a n g e r - i e - t h e - p u b i i e - h e a i t h - e r  

w e l i a r e y - e r - t e - f i a h y - e n i m e i a y - v e g e t a f e i e n y - e r - a n y - p a r f e  

e i - f e h e - R a f e u r a l - h a b i t a b - i f t - w h i e h - f i a h y - a n i r a a l s y - e r  

w i l d l i f e - m a y - b e - f e u n d ; o r

(B) a s u b s t a n c e  d e f i n e d  as a h a z a r d o u s  

s u b s t a n c e  u n d e r  42 U . S . C .  £  9 6 0 1 (14) e x c e p t  t h a t  the 

e x c l u s i o n  in t h a t  d e f i n i t i o n  c o n c e r n i n g  p e t r o l e u m ,  

n a t u r a l  g a s , n a t u r a l  g a s  l i q u i d s , l i q u i f i e d  n a t u r a l  gas 

o r  s y n t h e t i c  g a s  u s a b l e  for f u e l  s h a l l  n o t  a p p l y  for 

p u r p o s e s  o f  t h i s  c h a p t e r  - 9 6 5 7 - - f e e m p r e h e n a i v e  

E n v i r o n m e n t a l - R e a  panatiy-Cempenaafcien 7 - a n d - L± ab i i i t y - A e t  

e f - 1 9 8 0 f ;

8.



• f ? f - - © i l - - m e a n 3 -pefere4eum- p r e d u e f e3 - e f - a n y - k i n d - a n d  

i n - a n y - f e r m T - w h e f c h e r - e r u d e r - r e f i n e d T - e r - a - p e f e E’oieujn 

by-pp©dttet--±Rel«d±ng-petjf©le«m7-€«e4 -©±l7 - g a 3© i i n e -  
4 «birieafeing-ei4 3 7 -©±4 y - 3 l u d g e 7 -©±4 y-jfefa3e 7 - © i 4 -miy.ed-w±fch 

©theif-wa3te37-4±qa±€ied-nafettra4-ga37-p5;epaRe7-butane7-and 

e t h e r - l i q u i d - h y d r e e a r b e n a - r e g a r d l e a s - e f - a p e e i f i e - g r a v i f e y ?

(8 ) " P e r m i t t e d  r e l e a s e "  m e a n s

(A) a n y  f e d e r a l l y  p e r m i t t e d  r e l e a s e  as d e f i n e d  u n d e r  

42 U . S . C .  § 9 6 0 1 ( 1 0 )  ( C E R C L A ) , o r

(B) a n v  r e l e a s e  a u t h o r i z e d  b y  s t a t u t e , o r d i n a n c e , 

r e g u l a t i o n , o r  r u l e  o f  a n y  s t a t e , m u n i c i p a l i t y  o r  l o c a l  

g o v e r n m e n t  o r  b y  a n y  s p e c i f i c  p e r m i t , l i c e n s e , o r  s i m i l a r  

a u t h o r i z a t i o n  f r o m  a n y  s u c h  a g e n c y , i n c l u d i n g  o n e  o f  the 

f o r e g o i n g  w h i c h  r e c o g n i z e s  a s t a n d a r d - i n d u s t r y  p r a c t i c e , 

i n c l u d i n g  v a r i a n c e s  o b t a i n e d  f r o m  a n y  s u c h  a g e n c y  w h i c h  

a l l o w  o p e r a t i o n s  f o r  f a c i l i t i e s  d u r i n g  a p e r i o d  o f  t i m e  w h e n  

su c h  facilitiflLS«-d o - n o t  c o n f o r m  w i t h  r e l e v a n t  s t a t u t e s , 

o r d i n a n c e s , r e g u l a t i o n s  o r  r u l e s .  T h e  t e r m  i n c l u d e s  

r e l e a s e s  in a c c o r d a n c e  w i t h  a n y  c o u r t  o r d e r  o r  c o n s e n t  

d e c r e e .

(9) -(8 )- " r e l e a s e "  m e a n s  a n y  r e l e a s e  as d e f i n e d  

u n d e r  42 U. S.C. § 9 G 0 1 (22) ( C E R C L A ) , e x c e p t  t h a t  the t e r m  

d o e s  n o t  i n c l u d e  a n y  p e r m i t t e d  r e l e a s e . m e a n a - a n  

•intenfeienai-er-unintenfeiena4 - r e l e a 3e -± nt e - f e h e - e n v i r © n m e n t - e £
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•{;?f--eil--mean3-petreleum-preduefc3-e€-any-}tind-and 

in-any-fermy-whefcher-erttdeT-refinedT-er-a-pefereleum 

by-ppedttefc7-inel«ding-pefcpo4eum--£ue4-oil7-ga3e4ine- 

4ubrieafcing-©i437-©i4y-9ludge7-©±4y-pe£u9e7-©±4-mi«ed-wifch 

©fchep-wa9te37-l±qtti£ied-nafcupai-ga37-pp©pane7-bufcane7-and 

efcher-liquid-hydeeearbena-regardleaa-ef-apeeifie-gravifeyr

(8) "Permitted release" means

(A) any federally permitted release as defined under 

£2 U.S.C. § 9601(10) (CERCLA), or

(B) anv release authorized by statute, ordinance, 

regulation, or rule of any state, municipality or local 

government or by any specific permit, license, or similar 

authorization from any such agency, including one of the 

foregoing which recognizes a standard-industry practice, 

including variances obtained from any such agency which 

allow operations for facilities during a period of time when 

such faciliti-iafrwdo- not conform with relevant statutes, 

ordinances, regulations or rules. The term includes 

releases in accordance with anv court order or consent 

decree.

(9) -{8f "release" means any release as defined 

under 42 U.S.C . § 9601 (22) (CERCLA) , except that the term 

does not include any permitted release, meena-an 

infcenfeienal-er-uninfeenfcieRai-release-intee-fehft-envirenmettt-ef 

tehe-state-T



* Sec. 2. AS 46 is amended by adding a new chapter to read: 

CHAPTER 09. HAZARDOUS SUBSTANCE RELEASE CONTROL. 

Sec. 46.09,010. REPORT OF HAZARDOUS SUBSTANCE 

RELEASES. (a) Except as provided in (b) of this section, a 

person in charge of a facility vehieler-veaeel-er-eenfcairse*? 

from whichy-er-a-plaee-efe-whiehy a hazardous substance is 

released in excess of any quantity established pursuant to 

subsection (b)shall report the release to the department and 

any other appropriate public safety agencies designated by 

the department promptly after learning of the release.

(b) The department shall promulgate regulations 

establishing that quantity of any hazardous substance the 

release of which shall be reported pursuant to this section. 

For any hazardous substance for which a reportable quantity 

has been established pursuant to regulations promulgated 

under 33 U.S.C. § 1321(b) (4) (Federal Water Pollution

Contr^ykct) , such reportable quantity shall be deemed the 

reportable quantity for purposes of this section, unless and 

until superseded by regulations issued by the department.

-fbf-The-eeiTUfliaaieneir-may-enfeer-inte-an-agreement

with-a-persen-fer-the-periedie-reperting-ef-a-eentreiled

reieeae-ef^a-hagardeue-sttbafeenee-if-fche-r-elease-ia-nefe-ifite

wafcerr

Sec. 46.09.020. CONTAINMENT AND CLEANUP OF A “ 

RELEASED HAZARDOUS SUBSTANCE. (a) A person who causes a 

release of a hazardous substance from a facility shall take

10.



make reasonable steps necessary efferfcn to contain and clean 

up the hazardous substance promptly after learning of the 

releaseT-unleaa-fche-eemmiaeienejf-defcerminea iLn a manner 

which is consistent with the guidelines developed under 

subsection (b) of this section.

4 1 )— effcer-eenau'.ting-the-Bnvirenraentai-Prefceefcien 

Ageney-er-apprepriafee-peblie-9afefey-ageneie97-feha4: 

eenfcainmenfc-ee-eleantjp-ia-feeehnieaiiy— infeasible?

•(2f-fchat-eenfcainmenfc-eTf-eieanup-weuid-eau9e ' 

greater eRvirenmental-damage-than-the-reieaae-weuid-eauae-ie 

unabated7-er

4 5 )— that-eentainment-er-eleanup-weuid-peae-a 

greafeer-threat-te-humaR-iife-er-health-than-the-releaae 

itaelir

(b) The commissioner shall develop guidelines 

prescribing general procedures and methods to be used in the
 •umnM.. ' _ _____

^containment and cleanup of a hazardous substances. «The
>»«

guidelines developed by the comissioner shall be consistent 

with the national contingency plan as revised and 

republished pursuant to 42 U.S.C. § 9605. Until the 

commissioner develops guidelines pursuant to this f

subsection*-, .the national contingency plan revised and 

republished pursuant to 42 U.S.C. § 9605 shall be deemed to 

be the guidelines prescribing general procedures and methods 

to be used in the containment and cleanup of a hazardous 

substance. • •• \



containment and er cleanup of a hazardous substance 

undertaken pursuant to subsection (a) of this section is 

inadequate, the commissioner shall notify the person 

undertaking the containment and cleanup in writing 

specifying the respects in which the actions taken are 

inadequate and what actions are required. Such person shall 

have an opportunity to respond and comment on the 

determination of the commissioner or to request a hearing 

regarding the undertaking of the containment and cleanup.

The determination of the department shall be upheld if it is 

found that the containment and cleanup is not consistent 

with the guidelines issued pursua. t to subsection (b) of 

this section.

(2) If a determination of the department 

pursuant to subsection (c) (1) of this section is upheld, the 

— department may _

(A) direct the person undertaking the 

containment and cleanup to modify^ the containment and 

cleanup so as to meet the criteria of subsection (a) of this 

section, or

«*- . (B) direct the person undertaking the

containment and cleanup to cease and may undertake the 

containment and cleanup directly or by contract so as to- 

meet the criteria of subsection (a) of this section.

(c:) (1) If the commissioner determines that the



Nothing in this section shall be construed to 

prevent or otherwise delay the authority of the department 

to undertake or contract for the containment and cleanup of 

a release of £  hazardous substance from ja facility in the 

event of a disaster as defined in AS 26.23.230 and 

AS 44.19.050 to the extent necessary to respond to the 

disaster. fehe-eemmissiener-may-direefe-the-persen 

underfeaking-fehe-eentainmenfe-er-eleanup-fee-eease-and-may 

underiake-fehe-eenfeainraenfe-er-eleanup-direetly-er-by 

eentraetr

(d) If the identity of a person who causes or is 

responsible ife-appears-fee-fche-eeramissiener-bhafe-fehe-eause-er 

responsibility for the release of a hazardous substance from 

a facility is unknown is-unelear-or-unexplained, the 

commissioner may immediately undertake the containment and 

cleanup of th,e release iri accordance with the guidelines 

developed pursuant to subsection (b). unless-fehe 

eemmissiener-deterraines

■df-affcer-eensulteing-fehe-Envirenraental-Preteefeien 

Ageney-er-apprepriafce-pubiie-saiefcy-ageneiesT-thafe 

eenfcainment-or-eleandp-is-teehnieally-infeasibler

*̂ 3}— thafe-eenfcainmenfe-er-eleanup-weuld-eause 

greaier-envirenmenfcai-damage-fehan-the-release-weuld-eause-if 

unabafeedf-or



43f*-fchat-eenfea±nmenfe-er-eieanup-weald-pe9e-a

greafeer-fehreafc-fee-human-life-er-heaifeb-fehan-fche-release

ifcaelf-r

(e) The commissioner shall enter into agreement 

with the Environmental Protection Agency, and may enter into 

agreements with other persons and municipalities, in order 

to

(1) facilitate a coordinated and effective 

hazardous substance release response in the state; or

(2) provide for cooperative hazardous substance 

release notification procedures?-©? .

— previde-fer-eeeperative-review-ef-haBardea© 

sabsfcanee-seleaae-respense-eentingeney-pians-submitted-te 

the-departmentv

Sec. 46.09.030. DISASTER EMERGENCIES. The 

commissioner may request the governor to determine that'an 

actual or imminent release of a hazardous substance 

^constitutes a disaster emergency under AS 26.23. If the 

governor declares a disaster emergency under AS 26.23, the 

commissioner may assist the adjutant general in the relief 

of the emergency.

*Sec. 46.09.040. HAZARDOUS SUBSTANCES CONTAINMENT 

AND CLEANUP. The commissioner may contract with a person or 

a municipality for personnel, equipment, or services that 

may be useful to carry out the requirements of this chapter. 

If the commissioner determines that it is infeasible to

1 4 .



contract with a person or a municipality, the commissioner 

may establish and maintain containment and cleanup 

personnel, equipment, and supplies necessary to carry out 

the requirements of this chapter.

Sec. 46.09.050. COMPACTS AUTHORIZED. The 

governor may enter into supplementary agreements, reciprocal 

arrangements, and compacts with another state or country for 

the implementation of this chapter subject to the approval 

of the Congress of the United States, if required, under the 

Constitution of the United States.

Sec. 46.09.060. MUNICIPALITIES. (a) If a 

provision of this chapter or of a regulation adopted by the 

commissioner under this chapter conflicts with the charter, 

ordinance, or regulation .of a municipality, the provision of 

this chapter or of the regulation adopted by the 

commissioner under this chapter prevails.

(b) Authority to containy and clean upy-er-prevenfe a 

release or threatened release of eil-er-ef a hazardous 

substance from a facilityy-and-fee-eMeffeiae-etheg-pewer9 

neee9 9a£=y-te-±mplement-feh±9-ehaptej?-and-AS-46r68--aife _is 

granted to municipalities that do not otherwise have that 

authority.*' -Except as provided in (a) of this section, a 

municipality may exercise its police power within the area 

of the municipality.

1 5 .



Sec. 46.09.070. REGULATIONS. The commissioner 

shall adopt only those regulations which are expressly 

required to implement the specific purposes of this chapter.

Sec. 46.09.900. DEFINITIONS. In this chapter

(1) "commissioner" means the commissioner of 

environmental conservation;

(2)"containment and cleanup" means action taken in 

the event of a release or threatened release of â hazardous 

substance from ci facility as may be necessary to prevent , 

minimize or mitigate an imminent and substantial danger to 

public health and the environment, including such actions as 

may be necessary to monitor, assess and evaluate the release 

or threat of release of a hazardous substance from a 

facility and actions to contain or abate such release or 

threatened release and incidental administrative costs 

ineiudea-tehe-direet-and—indireefc'-efferfea-aaaeeiated-with-fehe 

prevenfcieny-abafcemenfcy-eenfcainmentyrer-remeval-of-a 

hagardeua-aubafeaneey-fche-reafeerafeieft-ef-fehe-enyirenmenfey-and 

ineideftfeal-admiRiatrafcive-eeafca;

(3) "department" means the Department of 

Environmental Conservation;

4) "facility" means a facility or a vessel as 

defined under 4 2 U.S.C. § 9601 (9) and (28) (Comprehensive 

Environmental Response Compensation and Liability Act of “ 

1980 or CERCLA);

•f4f (5) "hazardous substance" means


