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‘ttress or Mayor Coleman A Young to Legislative Forum on New Directions
fur Puolic Employee Labor Relations - LANSING, MICHIGAN - Dec A, 1979

"V.'nat's V/rono with Public Emolovee Labor Relations in Michraan?" A

| have beer asked to core before you today and tell you what | think
is wrong with public employee labor relations in Michigan. Most of you
are experts on public employee labor relations and so you already know
what's wrong. There are sore greater problems and there are some lesser
problems. I'm going to discuss the problems that have had the most

serious affect on the City of Detroit

The number one problem is, of course, compulsory arbitration. When
Act 312 was firstpassed, most of wus sincerely hoped it would be a
success. It was a new ideaand we felt it was certainly worth a try.
After all, no one wants police or fire strikes or strikes by any other
employees for that matter. The Rommey Committee recommended trying it,

*
several noted arbitration experts recommended trying it — and so we
voted to try it. | say "we”becausel was a nmenber of the State Senate

at the time, and | voted forit too. W nowknow that compulsory arbi-

tration has been a failure. Slowly, inexorably, compulsory interest



arbitration destroys collective bargaining and collective bargaining
relationships and, even nore disastrous for Detroit, compulsory arbitra-
tioﬁ destroys sensible fiscal management. The costs of paying the awards
are too high. They conme after a budget is planned, or, in our case,
after two or even three, annual budgets are planned. The process is so
slow that we not only don't know what our next budget should look like,'

we can't even close our books on old budgets long since passed.

The costs of the Act 312 awards have been astronomical in Detroit.
We have calculated that these costs since the enactment of Act 312 are
now S50 million dollars or more per year for the City of Detroit. The
arbitrators seem to believe that there is no limit to how nmuch of our

money they should spend.

There are many procedural problems with Act 312, but I want to focus
your attention on two fundamental problems: (1) Act 312 destroys

collective bargaining, and (2) the awards we nave had under Act 312 are



intolerable - and have caused more danmege to the public service in

Detroit than the strikes the law was designed to prevent.

Qur claim that Act 312 destroys collective bargaining, as most of us

understand that term, is not nmede lightly. W are convinced that compul-

sory arbitration, by its very nature, simply cannot resolve differences

in the same way voluntary agreements resolve differences. Compulsory

arbitrations differs sharply from voluntary birJing arbitration in this

respect also. |If a party to a dispute does not voluntarily agree to its

solution, either by direct agreement or agreeing to be bound by a third

party's decision, then that parcy can, and probably will, repudiate that

solution if he disagrees with it in any way. The non-voluntary

"solution”, then, really is no solution at all. The issue lives and will

be raised again at the next opportunity.

At the bargaining table, Act 312 unions find it difficult, if not

impossible, bargain in good faith. How can they agree to drop, or



compromise on, any issue? Each issue is the favorite demand of sore

menber or group of members. How can responsible union, leadership, which

must stand for election to keep their jobs, tell any part of the member-

ship that their pet demand will not be pursued when Act 312 is readily

available? The answer is: they usually can't; and they wind up going to

arbitration with dozens of issues. The only way a union can avoid arbi-

tration is to get the employer to grant its demands. As each issue is

discussed at the bargaining table, the underlying position of the union

is: "either give in or we'll arbitrate.”

There is very little good faith bargaining. There is very little
mutual understanding and mutual problem solving. Compromises are not
made. Either we give in tjp the union or they arbitrate. The Act 312
unions in Detroit have proven they have no reluctance to go to
arbitration. They are not deterred by the costs of the procedure as some
smaller units in other parts of the state might be. Today, the City of

Detroit deals with eight separate bargaining units that are entitled to



Act 312. Some of these have only recently been included in Act 312
coverage. So far there have beenseventeen possible opportunities for
Detroit unions to utilize Act312. There have been eleven cases. In the
other six situations, the City avoided arbitration only by promising to
pass on to the union involved, the terms of the Act 312 award being

determined in another case.

The destruction of the bargaining process caused by Act 312 is not
solely a matter of opinion. There is evidence available to support this
conclusion. Because Act 312 puts the parties in antagonistic positions -
forces them to fight over virtually, every issue - they tend to fight
rather than try to agree on disputed questions.
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In the last three years the City of Detroit has been involved in
approximately 76 court actions involving city employee unions. Although
the City deals with 57 unions, four of these unions, all Act 312 unions,

have accounted for over 7% of the litigation.  The other unions, the



non-Act 312 unions that are used to collective bargaining, tend to bring

their problems to us so they can be solved through negotiation. The Act

312 unions tend to run to court. A they scream bloody murder if we

exercise our right to go to court! 1 could talk all day about how Act

312 prevents collective bargaining, but I'll novwe on now to the other

fundamental weakness of this Act.

Act 312 gives to an arbitrator broad powers - powers so broad that

tilay undermine the democratic process and strip from the people of a

cormunity their ability to control their oan affairs. This broad power

maekes it possible for an arbitrator to do almost any dam thing ie, or

she, wants. It is possible for good awards to issue, and there have been

seme. The problem is: there is no way to stop arbitrators from issuing

bad awards. There are insufficient controls, no checks and balances, and

no truly meaningful appeal mechanisms. Thus, if an arbitrator is biased

in sore way going into a case, or doesn't understand the issues, or just



has a bad day when he decides the case, there is very little anyone can

do soout it. We are hoping the courts of this state will see the very

real need to provide a meaningful appeal process. There is so mjch at
* i

stake that we are confident the courts will deal directly with this

problem. We have recently experienced some very bad awards, about which

there has been much publicity, and we are hopeful the courts will see the

very real need for them to act.

We V/ere shocked by the recent police and fire arbitration awards we
received. W have about as much experience as anyone with Act 312 and we
are not naive. But we were shocked. The awards meke no sense. There is
no logic in their reasoning. They ignored obvious facts and ignored the
factors that Act 312 requires them to follow. W put those factors in

\

the law in the first place for a reason. W expected that arbitrators

would adhere to them. But they chose to ignore the most important ones



3efors | go on about the misplaced reasoning of arbitrators, | have
to tell you a few things about the policies and attitudes of the City of
Detroit.
i
First, and foremast in our labor relations policies, is our corrmitt-
ment to the proposition that our employees should be paid fairly and
equitably. Detroit is a town of working " .-id women. It is a union
town. It is unthinkable that the City of Detroit would have any other
policy. Furthermore, | have a deep personal life-long comittment to the
concept of a fair day's pay for a fair day's work. It is sometimes true,
as all of you know, when there is a financial situation facing an
employer, either private or public, that makes it impossible to pay the
going rate. | think the recent Chrysler-UAW agreement illustrates how
that sort of problem might be handled. But that was not quite the situa-
tion with our police and fire employees. W were prepared to tighten our
belts and pay fair wages. Our offers to our police and fire employees

were nore than fair. |If they had been adopted by the arbitrators our



police and fire employees would have been the highest-paid in the

nation. Both the salaries and the fringes would have been number one.

Detroit has not been the traditional wage leader among the large cities,

but the financial troubles of New York City and the effects on Los

Angeles and San Francisco of Proposition 13 had slowed down wage

increases in those cities. So it happened, that even though we were not

the traditional leader, our offers to our police and fire employees would

have mede them the highest paid in the country. Our offers were also

equal to our settlements with our other unions - and the strongest among

them engaged in strikes to get those settlements. W were not ashamed of

our offers*. W were not hiding behind an inability to pay argument.

Drspite some gossip to the contrary, we did present a great deal of

evidence about our fiscal condition. | testified personally at length on

that subject. | was there. The arbitrators could have asked ne anything

they felt they needed to know about our finances. W told those arbitra-

tors that it would not be easy, but we could afford to pay fair wages.



V¢ also told them we could not afford to pay excessive wages - that there

were too many other essential programs for us to finance.

Despite all this, the Act 312 arbitrators chose to ignore the

evidence and ignore the factors that Act 312 requires them to use. They

ignored the factor of comparibility even though this is the one that

arbitrators generally proclaim to be the most important; they ignored the

factor that says "The interests and welfare of the public and the finan-

cial ability of the unit of government to meet those costs."”

Ore of the arbitrators as much as admitted that he ignored all but
one of the factors. He claimed he was movwed by the cost of living
factor, but when you read his award you can't find where he even used

*
that. His award was to grant the same percentage increases that had been
granted in the previous contract, apparently believing that to be

self-justifying. Now think about that for a minute. What he was saying

wes that, if, for example, General Motors and the 'JAW agree to a .75d Der



hour raise in 1974, then .75d per hour is the appropriate settlement in
1977 - no matter how different all the circumstances may be. If you
followed this kind of logic, you'd have to say that no further bargaining
would ever be required. The previous settlement will become the next one

and so on.

The other arbitrator, whoseaward came out a little later, said he
wes compelled to follow thefirst guy. The first arbitrator's union has
traditionally followed the second but this time the second felt he must
follow the first. It was the classic case of the tail wagging the dog -
as the second arbitrator later admitted. The problem .is, these awards
will cost the City $50 million dollars more than our offers would have
cost. This is why we are appealing these awards and asking the courts to
save us frcm these maniacs. And this is whywe believe the time has come
for the legislature to getrid of Act 312 and go back to the drawing

boaros.
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Now this S50 million dollars is not the same S5C million | mentioned
earlier. The non-police and fire employees of the City of Detroit are
al?so very well paid. In fact, they too are anong the best-oaid in the
country. However, since Act 312 wes passed sonme 10 years ago, if police
and fire employees had received wege increases similar to those increases

negotiated with the City's other employees, the City's costs would be $50

million per ye3r less than they are now.

These costs are tremendous! They exceed the total revenues from our
unpopular, regressive utility excise tax. | could go on and on about how
much $50 million a year could nean to us - suffice it to say that we
believe damage dons through Act 312 has exceeded the potential damage of
any strikes Act 312 wes designed to prevent. The costs in one budget of
wages and fringes for just police and fire employees now exceeds the
total revenues from both our local property taxes and our local income

taxes.
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The City of Detroit is not the only victim of Act 312. Inour part
of the state, we are now painfully aware of the crushing affect Act 312
has had on Wayne County. Arbitrators have not only imposed unreasonable
financial costs on Wayne County, they have also hamstrung the County's

efforts to control their costs with improved efficiency.

Although only a relatively small proportion of Wane County's
employees are covered by Act 312, the County has found it nearly impossi-
ble to keep the wage pattern established through Act 312 from spreading

to its other Unions.

I think it can be safely said that frost, of the County's current
fiscal difficulties can be tracsd back to excessive Act 312 awards. The
County's new budget, announced this past week, calls for approximately a
126 reduction in County employment and, therefore, in the levels of

services the County will be able to-provide i: citizens.



14 .

It is time for a change in our labor laws. It is time for the repeal
of Act 312. It aoesn't work. It was a noble experiment but we now know

it is a disaster.

In his state of the State address, the Governor announced he wes
going to have the Department of Labor review the state's labor laws and
recorrmend any necessary changes. He told them he was specifically con-
cerned about the impact of Act 312 on the fiscal solvency of the State's
local units of government. Those dpartments did conduct a study and on
May 21 of this year they issued their report.e W& were so disappointed in
that Report that we felt compelled to writs a criticism of it which we
sent to the Director of the Department of Labor. Copies of our critique

are available here today. -

The Report to the Governor contained cuite a few suggested modifica-
tions of Act 312, sore of which are very rood, out the Report cid not

ceal with the basic problems.



First, the Report specifically rests upon the premise that a strike
of public safety employees is always more costly to society when compared
with the costs of an arbitration award. In other words, it is not possi-
ble for an award to hurt society more than a strike. W say no! It is

possible. W have had such awards. The premise is false.

Cur otl er quarrel with that report is that it fails to examine care-
fully the problem | discussed earlier: that Act 312, especially in the
larger cities, has become, instead of a "strike substitute"”, a substitute

for the collective bargaining process.

We believe those State departments should reexamine Act 312. W
believe that a thorough, objective study will reveal that it is time to

repeal Act 312.

Thero are many peoole who cla-im chat if we are aoino to Drohibit

strikes then we must orovice compulsory, binding interest arbitration.
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They say we must have one or the other. Police and fire unions and

arbitrators say we must have arbitration. They know a goldengoose when

they see itl | say, if thatis the choice, one or the other, let it be

the right tostrike - exactly in the format used in the private sector.

But | hasten toadd that I'm not convinced we have to be on the horns of

that dilemma. There are some other things we haven't thoroughly tried

yet. All of them designed to improve the climate for collective

bargaining.

We should consider a closely limited, carefully regulated right to

strike. If we do that, of course, we should learn a lesson from the

private sector and exclude supervisors from collective bargaining. There

should be a reasonable attempt to balance bargaining power as is done in

the private sector under the National Labor Relations Act. There should

be a far greater effort made by the State government in providing media-

tion services. Because in the public service we "ave a greater desire to



avoid strikes, the mediationeffort should be greater than thatprovided

to the private sector by the federal and state governments. Most of all
we should be encouraging the process of collective bargaining. Many
people are afraid of it or don't understand it. It works, we know it
works, we should do everything possible to meke it work. And we should
remove every impediment to collective bargaining that exists. Most

particularly we should remove compulsory arbitration.

I would like to read to you the words of one of the prominent labor
leaders of this century. This is from a paper he wrote entitled "Union
Leaders and Public Sector Unions." Here are the words of the recently
retired president of the AFL-CIO, George Meany:

"The success of voluntary arbitration in settling disputes
unresolved at the bargaining table is based on the fact
that such arbitration isitself a product of the collective
bargaining process. Itis not imposed by some outside

authority against the will of either party.
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And Hmis is the rock against which the naticn of compulsory
arbitration has been shipwrecked every time it has been
tried. The hasty, ill-conceived legislation with which
Congress tried to break strikes in the airline and railroad
industries only succeeded in making matters worse. In any
guise, under any mare - "mediation to finality,” "final-
offer" arbitration, or what have you - compulsory arbitra-
tion has been perceived by employers as an out that makes
real bargaining unnecessary and by employees as a tool of

tyranny that mekes bargaining meaningless.

Collective bargaining is a two-handed tool that won't work
unless both parties want it to work, and that goes for

arbitration as well.

There are those who argue that collective bargaining ‘is all
very well in "non-critical” public services such as schools
and sanitation departments, but that sore substitute for
the strike must be found in the areas of law enforcement,

fire protection, and hospital services.

That would be fine if such a substitute could be found, but
so far none has been found. There are no shortcuts and no

substitutes for the bargaining table 3nd mjtual freedom of

contract.
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The proponents of this bill argue, that public employees should have a
legal right to strike, that public employees should not be deprived of a
basic right enjoyed by their union brothers and sisters in the private
sector. Don't be fooled by their sophistry] They no more want to be
treated like their so-called brothers and sisters than you want to @
live at the North Pole. They do not want to give up the protections they
enjoy under the Civil Service rules or the Teacner Tenure Act. They do
not want to exclude supervisors from unions, they do not want to give up
the golden goose we call Act 312, and they do not want to limit collec-
tive bargaining to the subject matters traditional in the private
sector. Public employees in Michigan now have many advantages under the
State’s labor laws that their private sector brothers and sisters do not
have. Many of these were given them because there wes no legal right to
strike. Now they want to have their cake and eat it too! And they're

quite willing to allow their brothers and sisters to continue to pay for

the advantages they enjoy.
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And compulsory arbitration - the favorite proposal of
certain editorialists - just will not work because it is an
abrogation of freedom. The crucial difference between
voluntary anJ compulsory arbitration is the difference

between freedom and its denial.

Fairly long experience convinces ne that the best, surest
and, indeed, only way to secure stability in labor-
management relations in any area, including government
service, is through the normal pattern of free negotiations

on every aspect of wages and working conditions."

- BEnd of Quote -

George is right. There is no substitute for collective bargaining.

Act 312 destroys collective bargaining. Act312 must berepealed. It's

time to fold that hand and ask for a new deal.

However, Act 312 is not the only concern we have with the State's

labor laws. As I'm sure you all know, thereiscurrently pending in the

House of Representatives a bill thatis being called the "Right to

V.ri-=" bill. Tnis is H3 4545.



In connection with H3 4645, the City of Detroit and other public
employers have argued strenuously that the State's, labor laws must
provide a balance of power at the bargaining table, that, if the legisla-
ture feels we should pattern ourselves after the private sector, then we
must go all the way, and adopt that kind of balance. There must be no
collective bargaining for supervisory employees and the kinds of things
that must be negotiated must be limited to the kinds of things that must
be negotiated in the private sector. The public employes unions that
endorse HB 4645 don't merely want the right to strike - they want a law
that will virtually guarantee they'll win every strike. And there's an
amendment to ‘the bill before the House that would open up access to Act

312 to all public employee unions under certain circumstances.

Today the House may be voting on the Right to Strike Bill and several
important amendments to it. | for one hope, and I am very confident,
that the House of Representatives' will act responsibly to assure that

collective bargaining in this state will be given every chance to operate



in s balanced, fair, and reasonable manner.

| say to you today that the central theme of the State's Labor laws
must be collective bargaining. This is the key to reasonable employee
relations in the public sector in this state. W must not destroy
collective bargaining with compulsory arbitration and we must not destroy

it with lopsided changes in the labor laws.
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'A. v.BSuspend Arbitration

he case Bgainst Michigan’s arbitration Arbitration is probably the soundest W2y to

law for police and fire-unions is now avoid dangerous police and firs strikes. But,

more convincing than ever.. v * as we've noted many times before, Michigan's

Act 312, reghiring compulsory arbitration of law is seriously flawed — particularly with
pay disputes between cities End their police reference to a city’s ability to pay.

and fire unions, has been often criticized. But, . ' The .distortions treated in Detroit’s ledgers

in light of Detroit’s desperate financial plight, . by the failure 'of arbitration panels to give

the case takes on a new urgency. _ attention to the city’s fiscal position is all tool
> Not only must the city trim its payroll,” . apparent. Ability to pay needs much narrower'

swollen by arbitration, it must also finance-a ; definition. The law’s current lasl-best-offer
S119 million deficit with bonds. Rodkey m provision, which forces a-panel to choose be-
.Craighead, chairman of Detroit Bank & Trust tween two positions, with no room for com-
' Co., recently noted that his firm would find it promise, also needs adjustment. Arbitration’;
very difficult to buy the city’s deficit bonds laws appear to be working in other states.
without some changes to narrow the gap be-, With some amendments, Michigan’s might
tween Detroit’s costs and revenues. Not least >: also work.- ' .= *. v KA -2V
among tha changes Mr. Craighead mentioned e But this is not the time for Lansing to fine
jwflg Tpl?pf from tha effects of Act 312. §« : tune a complicated statute. The citv is asking .
‘The concern of Mr. Craighead, and of other 7. the. Legislature, as part ofa package of h"ils
.Detroit bankers, is understandable. As-bank-  “enabling Detroit to issue the hnnris. to sin..
ers are fond of saying when they are asked to . ~psnd~Act 312 for three years. This would have
.make risky investments, it’s not their money, tnTefiect of forcing the police and fire unions

They have obligations to theirdepositors.to the bargaining table, where agreements
T00, Mayor Young’s blue-ribbon fiscal crisis \  with the city’s other unions have been held to
committee has noted that Act 312 contains reasonable levels in recent years. e
provisions that “have had tne effect of com-+ If the police and fire unions won’t agree to a
pounding Detroit’s employe-compsnsaticn.  voluntary waiver of Act 312 for this round of
cost problems and have in, fact directly wage negotiations, the Legislature should act

maccounted for more than half of the present /. to suspend the law as an absolutely necessary

deficit." \ .- A-vp- =1 J  part of the city’s survival plan. The marketa-
The arbitration award for the police-fire bility of tha bonds depends on it.
contract beginning in 1977 cost the. city $79 . - , What lander or investor, surveying the dam-

million more than raises for all of the city’. age- already inflicted hv Ach mo
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THE LAV G- PUBLIC BVALOYIVENT LABCR RELATIONS IN MCHGAN

Louis D Beer

Synopsis

The major problem, stated concisely, is that Michigan public
employee unions have rather artfully structured themselves to get the
best of both worlds: they strike and demand all of the rights of private
employee unions, yet they seek the job protection of civil service, and
systems like civil service, the availability of binding arbitration, and
the right to organize employees and bargain about issues that were
granted only on the asumption they would not .strike. All of this is
done under the regulation of an agency which for a variety of reasons
has found it necessary to beat several substantial retreats from the
field. The problems are many, the issues sharply divide managers and
unions, and the solutions in many cases are imperfect, at best. However,

it is clear there is room for improvement.

This paper provides the reader with a frame of reference in
considering a nunber of serious difficulties involving public employee
labor relations. Part | is a background statement. Part Il deals
with the issue of strikes by public employees. Part |11 concerns the
collective bargaining process. Part IV covers labor dispute resolution

in the absence of agreement.



1 BACKGROUND:

Until 1965, Michigan operated under a statute commonly known
as the "Hutchinson Act" which effectively reduced public employment
labor relations to what union adherents contemptuously referred to as
"collective begging”™. While public employee unions did exist they were
not widespread, and relied for what little support they had on their
powerful private sector brethren who were able to wield political influence
with the public employer. Public Act 379 of that year, known as the
Public Employment Relations Act, changed all of that. It provided for a
system of regulation of public employee unions roughly parelleling that
of the National Labor Relations Board in the Private Sector, with the
pivotal exception that all Unions in the public sector were absolutely
forbidden to strike. However, unlike the Hutchinson act, "PERA"™, as
it is commonly known, provided no mandatory discharge for strikers.
Instead, it set up what proved to be a rather elaborate hearing process
in the case of any discipline of a striker. With what appears to be
amazing naivete with the benefit of fifteen years hindsight, the legislators
chose to rely on fact finding. They believed, apparently, that "the
shining of the light of public opinion™ on the issues in dispute would
resolve disputes, making strikes unnecessary. If it worked, it was
only bri 1y, and in only some communities, and public employee strikes,
although illegal, proliferated.

In 1968 the Supreme Court of Michigan, in Holland v. Holland
Education Association held that strikes by public employees were not

automatically enjoinable, but rather required a full "due process" hearing



before an injunction could issue. The effect of this was to make it

impossible for any public employer to prevent by court action a strike
of at least limited duration, as long, at the least, as it took the employer
to find a lawyer, write a complaint, file it, serve it, and hold a hearing,

a course of events which often turned out to be time consuming indeed.

In 1969 police and firefighters, seeing little opportunity in
the climate of those times for successful strike action, supported and
obtained the passage of Public Act 312; which provides for arbitration
of economic disputes between police and fire unions and public employers.
Since that time, most public employers contend that the overwhelming
number of arbitration settlements have favored the employees, resulting
in serious economic consequences for the employer, and serious difficulties
in settling labor disputes with other employees not covered by 312, but
who believe their wages and benefits should follow the pattern assigned
by their fellow employees under 312.

Through the first five (5) years of PERA settlements tended
to favor the unions who often overwhelmed public managers with expertise
and experience in the collective bargaining process which simply was
not present in most governments. However, in the early seventies the
tide of events began to turn. The generally high salaries and wages
won by Michigan public employees, the entrance into the job market of
the post war "baby boom"™ and the rising level of employer expertise in
the collective bargaining process led to a much higher level of confrontation,
to a general slowing down of the trend in the level of salary settlements
and to many more public employee strikes.

The most significant such confrontation occurred in the Crestwood
school district. In Rockwell v Crestwood the Supreme Court of Michigan

affirmed the discharge of vitually the entire teaching staff of almost



three hundred (300) teachers and their replacement by new teachers.
Although the Court empowered the Michigan Employment Relations Commission,
or "MERC™ (the agency that administers the Public Employment Relations
Act) to intervene and prevent the dismissals, the Commission did not do
so. Thus for the first time, a significant number of public employees
permanently lost their employment for striking. Equally significant is
that the strike in Crestwood had been ordered halted by court order,

and the teachers had continued to strike in defiance of the order.

Since 1975, when a bill legalizing strikes for school teachers
was passed by the legislature, but vetoed by the governor, there have
been calls from many sources for legislative reform of the existing
situation, but none have to date succeeded. Public employers of police
and firefighters complain bitterly of the unfairness of Act 312. School
boards complain bitterly of the fact that school teachers can "make up"”
salaries lost during a strike due to the mandate that school be kept 180
days per year. Unions complain bitterly- that the illegality of strikes
and the lackadaisical administration of the unfair labor practice provisions
of the Act have led to an absence of meaningful collective bargaining in
any unit not sc large that sheer numbers would prevent its members
from being discharged and replaced. None of these complaints, however,
has of yet stimulated successful legislative action.

Overlaying the present legislative ferment is the incipient
emergence of collective bargaining at the state level. State police
officers have won the right to bargain collectively by electoral referendum,
and the Governor®s Commission on Civil Service Reform has recommended
collective bargaining for state civil service employees.

This 1is then the present situation, with virtually no interested
party satisfied with the status quo, but with no agreement between the

major interest groups as to what should be done. To make the situation

-4-



even more complex, certain aspects of the situation bother certain
unions, and certain types of public employers, much more than others. m
As a result, any type of consensus is extremely difficult to obtain.
What follows is an attempt to cover the major points in dispute from a
point of view which reasonably reflects the concerns of municipal officers
and managers, but which has a reasonable chance of being supported
by other elected officials and the public, and can at least be appreciated,
if not agreed to, by the unions.
1 DETERMINING WHAT 1S, AND WHAT IS NOT, A STRIKE

Problem: Providing merely "the right to strike" gives the
employee the right to engage in almost any kind of conduct, without
fear of any adverse consequence other than the withholding of pay,
plus generating as much conflict over who can get sway with what as is
generated over the issues of the strike.

Prescription: Any bill regulating the "right" to strike should
as clearly as is possible define what a legal strike is, as well as clearly
provide the right of the public employer to carry on service in the face
of the strike, including the employment of permanent replacements, if
necessary. PERA should provide for the right to replace strikers,
without hearing, and for the waiver of job protections other than PERA

in strike related situations.

PERA presently, in outlawing a strike, uses language which
includes every conceivable kind of behavior in which an employer would

not want his employees to engage. The result is that every kind of

action against the employer is equally illegal, from the flat out refusal
to come to work, to slowdowns, vandalism, threatening other employees
and the like. As a result, all behavior gets punished, as in Crestwood,

or even the most flagrant violations of the rights of fellow employees,



or the public, 1is condoned. Since in the vast majority of cases the
employer®s goal is to g<; the employees back to work, '"no reprisal”
agreements after illegal strikes are an almost universal rule,-and so in
most public employee strikes it is "anything goes”. The bizarre result
therefore in declaring all activity illegal is that there is often no conduct
at all which 1is punished. Furthermore, PERA contemplates that the
only response to the unlawful conduct of a striking public employee is
to fire him. In the private sector, the NLBB has worked out a system
which distinguishes "unlaw*ful” or "unprotected™ activity for which a
striker may be fired, and "protected" activity during a legal economic
strike for which a striker may be "replaced" by a permanent employee
who 1is willing to work during the strike. (The status of the strking
employee who 1is replaced is roughly equivalent to that of an employee
on layoff). Given the complexity and the difficulty of discharge procedures
under PERA, and the conflicting application of tenure acts, local civil
service acts, veterans preference, and the like, it is ironically easier to
"replace” a striker in the private sector where striking is legal, than it
is in the public sector under PERA, where the strike is illegal!

Another problem in the PERA covered strike situation is that
public employers and unions have spent large amounts of time, money
and energy unproductively trying to determine who has the right to do
what. When the groungi1 rules are not clear, the parties will tend to
fight over the ground rules, rather than over the issues at hand.
Enraged public employers, responding often to an enraged public, have
often focused more energy on suppressing certain forms of unlawful
activity than they have on resolving the underlying disputes that

caused it. By the same token, enraged public unionists, usually responding



Similarly, it is unlikely that a major employer would, for
example, replace several hundred sanitationmen.- It is not unlikely,
however, that a smaller unit of government would not at least consider

replacing a unit of four or five.
However, the result of collective bargaining negotiations is

seldom influenced only by actual pressures used in the particular situation. <
The possibility that certain actions might be taken often greatly influences
the negotiators and their constituents. Thus, the thought that the
employer might if put in a desparate enough position, replace strikers,
will be sufficient in many cases to modify union demands. By the same
token, a union leader anxious to shore up a failing strike by sending
some of his workers back to work and suddenly pulling a few of them
out again, thereby disrupting the employer®s operation but still providing
paychecks to his members, might well be deterred if he knew that this

could result in the discharge of some of his members.

Il BARGAINING PROCESS

Problem: The "ground rules"” for negotiations in the public
sector in Michigan are in a shambles. Who 1is included in bargaining,
and what they should, bargain about are badly defined in ways that
make effective bargaining more difficult, and which disadvantage public
employers. Furthermore, the agency which is charged with enforcing
the ground rules, in largo measure is incapable of doing so in a fashion
timely enough to have-any real influence on the negotiation process.

Prescription: There should be a statutory definition of
"supervisor™ in the Public Employment Relations Act which should follow
the federal model, excluding supervisors from the bargaining process.
The scope of bargaining should be limited to wages, hours and term
and conditions of employment fairly defined, with no deference given to
the fact that public employees cannot strike, since in fact they do.

And most critically, the funding structure and operations of the Employment
-3-



to enraged union members, have continuously attempted to test PERA"s
vague and unsatisfactory restrictions on strikes in order to find new
leverage to move what they regard as implacable managements.

Debate 1in the legislature, and 1in public, over legalizing
strikes is dominated by two misconceptions. The firstis that all private
employee strikes are legal. This 1is not so. Strikes in the private
secor must be the subject, in most cases, of notice iL <% employer,
and must be limited to a complete cessation of work and the peaceful
picketing of the employers work place. "Sick outs", "blue flue”, "hit
and run™ or "rolling" strikes (strikes of first one and then another of
the employers jobs while work resumes at the first job) slowdowns, and
other like activity are all classified as "unprotected”, which means the
employees can be fired for engaging in them.

The second misconception is that all strikes succeed in halting
work. This is clearly untrue. While the most heavily publicized strikes,
such as those in major industries usually result in shutdowns, strikes
in smaller manufacturing concerns, or in service industries, frequently
do not. Such major newspapers as the Washington Post have operated
during lengthy strikes, for example, because of the inability of the
unions to convince sufficient employees to leave their jobs to successfully
halt production.

Any legislated change that equates the "right to strike"™ with
the guarantee that the strike will succeed in stopping the provision of
services will deal a direct body blew to the fiscal well being of every
community in the state. To be sure, major cities will not be able to
continue bus service, for example, 1if the bus drivers strike, but it
does not necessarily follow that a smaller community might not be able
to do so, if say five or ten bus drivers struck, and there was a supervisor

or two on the scene who could also drive a bus.



Relations Commission need to be critically examined, so that whatever
legislation is in existence may be effectively enforced so as to limit and
bring order to whatever minimum of conflict might occur. Some suggestions
for doing so include:

1. Adopting a system for processing Unfair Labor Practice charges
which provides for investigation of them and disposition
rather than routine issuance of complaints.

2. Making the position of a member of the Employment Relations
Commission a full time position, or at least that of the chairman.

3. Refraining from the present practice of operating by office
policy rather than promulgated rule.

4. Setting of specific maximum time limits during which a party
has a right to obtain the disposition of an unfair labor practice
matter.

5. Assigning specific "ounsel directly to .the Commission, rather
than indirect reliance on the attorney general 3 office, so that
injunctive relief could be obtained more readily in emergency
situations, and including a broader definition of emergency..

6. Separating the fu.iction of providing arbitrators and factfinders
from the personnel responsible for preliminary handling of
unit determination and unfair labor practice charges.

Present bargaining practice under PERA (and under Act 312)
varies from the National Labor Relations Act in three major ways. All
of them have caused problems with the process, and all of them have
led either directly or indirectly to the present clamor for change.

First of these is the question of what is the appropriate
"scope™ of bargaining. In other words,-what issues must management
discuss, thereby presumably sharing some control over their ultimate

disposition, with the union. Unions, particularly in traditionally public



sector activities such as police protection, school teaching, and medical
care service, have sought to obtain what appears to them as control
over their destiny, but what appears to public employers as an attempt m
to gain an illegitmate voice in the determination of ultimate public policy.
Unionized employees of all sorts have sought a role in determining who

is to be advanced to higher paying, often supervisory, jobs which
would typically not be the concern of the private sector unions. Often,
to an extent far greater than in the private sector, negotiations have
focused on what it is that will be discussed, rather than actually discussing
it.

Michigan case law has on several occasions extended the
"duty to bargain™ to issues not covered in the private sector specifically
because the employees covered by PERA do not have the right to strike.
The argument is, of course, that if the right to bargain about an issue
dot not lead to a strike over it, there should not be any harm 1in
discussing it. Of course, since strikes do occur .in the public sector
with alarming regularity, the argument has limited validity.

The second problem is the question of which employees are
entitled to the right to bargain. In the private sector, '"supervisors"
are clearly excluded from bargaining, and defined not only in terms of
a definition written into the law, but by many years of case law.
Under PERA 1in Michigan, however, some supervisors, generally those
not inw .ved in the foimation of policy, are allowed to bargain, and
although Michigan decisions recite the federal definition, there are
several cases in which apparently supervisory employees have been
classified as general employees by MERC.

The tugging and hauling over supervisors creates several
problems. The most significant relates more to operating the government

than to labor relations law. If a supervisor and the employee are both



members of the same union, even Iif they are in different locals, is the
supervisor going to be truly effective in representing management

interests, or does he really have a greater community of interest with

the individual he supervises? Is management going to get effective
representation at lower level grievance hearings when both management
and labor are members of the same union? The answers are fairly
obvious. Furthermore, in the event of any strike situation, legal or
illegal, it is very difficult to imagine a unionized supervisor coming to
work and maintaining services.

Finally, there is the question of the level of enforcement of
those ground rules which do exist. It is not uncommon for cases
brought by unions complaining that a management has refused to bargain
in good faith with them to take several years to reach even an initial
decision as to whether their complaint is valid. [In tense, volatile,
confrontative situations, such as contract negotiations, the union which
will wait that long is rare indeed. Similarly, a management which
sincerely believes it is being forced "out of bounds"™ by union demands
has no choice other than to simply say no. There does not exist a
realistic method in Michigan of testing, short of strike activity, the
willingness of a party to fairly enter into the collective bargaining
process.

It bears remembering that strikes and other labor disputes
are seldom simple demands for money on the part of employees, and
equally simple attempts to protect a budget by employers. Almost
every situation has in 1t a substantial element of emotion, political
involvement and personality. Furthermore, it is more likely than not
Ih.'il whfii ii unixii cumr:. In Ilir laliltr ami ilrumiit!:. mmiry it in n*l *milv
seeking economic betterment, but it is translating the employees® frustrations

with their job circumstances into the language of negotiation. Irritations



and even passions that may have nothing to do with the wage scale may
end up on the bargaining table as economic demands. Noneconomic
demands often are more a seeking of personal recognition.than a demand
for a real remedy.

When a management for whatever reason, good or bad, is

viewed by the union as refusing to deal with these issues, unionized

employees tend to view it as a denial of the legitimacy of their union,
and an attempt to diminish them as human beings. Under the Michigan
system when this occurs, as it inevitably does, the only practicable
remedy for the employees feeling is for them to strike. ~It is not a
totally unrespectable notion to suggest that the current drive by unions
for the nght to strike is fueled more by a feeling of frustration over
the lack of an effective way to resolve these problems than it is over
the -general level of economic settlements which Michigan public employees
have achieved.

The reasons for this unhappy situation are complex. First,
MERC has, through a variety of policies, often announced more through
decision than regulation, or simply adopted by administrative practice,
attempted to avoid a number of issues which would perhaps best be
confronted. For example, MERC routinely issues a complaint and schedules
a hearing every time an unfair labor practice charge is filed, regardless
of i1ts merits. No investigation is made beforehand. This contrasts
with the Federal system in wrhich each charge is investigated on an
administrative level, and reported to the regional director of the NLRB.
He then determines whether it has sufficient merit to justify proceeding.

The result is that the MERC docket is continuously filled with
a large number of frivolous charges, and also with charges which the
parties have no incentive to settle, since nothing will happen for months,

if not years. Furthermore, all parties are proceeding with a total lack
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of knowledge as to the facts, since MERC conducts no investigation,
and has uniformly for years refused to allow a party to subpoena evidence
from the other party. This compares with a federal system in which
the vast majority of charges never end up in hearings because either
they have been dismissed by the agency, or the party complained of
has settled the complaint in order to avoid needless hearings.

There are a variety of other more particular examples which
need not be examined in detail. In essence, a combination of limited

budget, limited staff, and a reluctance to take on the complexities of

the rule making process, has resulted in a series of actions designed to
keep the agency from overextending itself. The result has been that
the agency has often, except for its mediation function, become irrelevant
to the bargaining process, and thereby been unable to minimize the
number of strikes which have occurred or limit their intensity.

The answer to all three of the problems just discussed is the
same: a strong, vigorous effective regulatory body, which enforces
clear rules which are carefully thought out to enhance the likelihood
that the bargaining process will result in dispute resolution without
outride intervention. Allowing supervisors to organize and classifying
virtually every subject of bargaining as mandatory solves MERC®s problem
nicely. If all supervisors are employees, and all issues are bargainable
then there are no decisions left to be made. However, removing a
problem from MERC and dumping it back into the bargaining process
simply defeats the purpose of the agency. Rather than provide a well
defined arena in which conflict can be resolved, it leads to larger, more
bitter confrontations, and is in large measure responsible for the present

clamor to change the act.



IV DISPUTE RESOLUTION IN THE ABSENCE OF AGREEMENT.

Problem: The public and the legislature will simply not
accept a system in which there is no guaranteed resolution of public
employee strikes. However, guai anteeing third party arbitration inherently
inflates the settlements, and tends to destroy bargaining, thereby
greatly inflating the cost of government.

Prescription: Limit access to arbitration where it is not now
provided at most to those situations in which the public employer requests
and receives a court order terminating a strike. Where public Act 312
is in effect, provide a right for a municipality to "opt out™ by vote of
the people into PERA, provide for a fairer selection of arbitrators, and
require that unions in fact engage in good faith bargaining prior to 312

arbitrations being convened.

It is now apparent to almost all experienced observers that
public employee bargaining inevitably will breed public employee strikes.
This fact leads some to the simplistic conclusion that by merely legalizing
such strikes they can be easily controlled, and therefoi.i minimized.
However, the better view holds that it is not quite that easy:

In the public sector, as well as in the private, it is possible
that legitimate differences exist as to what is an affordable and acceptable
rate of pay. What the market should require is not always crystal
clear. Furthermore, as mentioned above, collective bargaining does not

occur in an emotion free laboratory atmosphere, but more often amidst

the swirling winds of passion and anger. Collective bargaining is often
the outlet for job related tensions and anger that have little or nothing

to do with the specific issues before the parties. It is well recognized
in the private sector that sometimes strikes serve a necessary air-clearing
function, and it is not unrealistic to presume that this sometimes happens

in the public sector as well.



However, there are significant differences. In the private
sector the application of the law of supply and demand is more obvious;
there are plenty of examples of companies who have gone out of business
because they entered into labor agreements they could not afford.
Public employers do not have that option as a weapon at the bargaining
table. Also, they face the fact that bargaining in the public sector is
to some extent always public, influenced by the politics of the community
and the legitimate self-expressions of the interest of the citi2ens and
taxpayers.

Finally, it should recognize that, at least as a practical matter,
public employee strikes of unlimited duration are politically intolerable.
The legislature simply is not going to support legislation that allows all
public employees to strike indefinitely.

There exists a widespread belief that somehow the problem
can be wished away through the waving of amagic wand called ~“arbitrationl.
Many people seem to feel that if a public employee negotiation becomes
troublesome, with emotions running high and tempers flaring, the
automatic availability of arbitration will resolve the problem. Of course,
in police and fire situations, arbitration now exists at the request of
either party, and to date resort to formalized strike activity has been
rare among these employees. Experience has proven, however, that
arbitration and collective bargaining as they are practiced in the United
States, do not easily mix.

In a negotiation in which the availability of arbitration is a
previously known quantity, one side or the other will tend to view it as
to its advantage to arbitrate, believing that its ability to persuade a

third party is greater than its power, persuasive or otherwise, at the
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bargaining table. The result is to either make arbitration an issue in
the negotiation, or perhaps in a strike resulting from the negotiation,,
or conversely, if arbitration is mandated beforehand, to reduce the

bargaining to a meauJdigless exchange of formalities, sort of an appetizer
before the main course of arbitration.

Under Act 312 in Michigan the advantage has been decidedly
with the public employee unions, and against the employer. There are
a variety of possible reasons for this, some of which can be explained
by the system, and some of which cannot:

a) Public Act 312 arbitrators tend to be people who make their
livings as arbitrators, either in whole or significant part. Under
the voluntary rules of the American Arbitration Association, a
participant in arbitration has what is tantamount to an absolute
veto over a particular arbitrator. Under Act 312, the party does
not have such a veto. The result is that unions, particularly the
members of federations such as the AFL-CIO are in a position to
“punish™ an arbitrator who finds favorably to management in a 312
arbitration, by "blacklisting” him in" future arbitrations with private
employers who are not particularly concerned about his findings in
public pay disputes. While there is no evidence that this goes on
in a blatantly organized fashion, and certainly the vast majority of
arbitrators are people of integrity, it is undeniable that a continuous
subtle pressure is exerted by this situation.

b) 312 arbitration presentations by unions tend to be given either
by in house arbitration specialists, or by attorneys who concentrate
in the area. Too often, 312 presentations by employers are given

by city attorneys or others who, while quite competent, simply are



not able to keep pace with persons who are immersed in the process
on a day to day basis.
c) Many 312 arbitrators have interpreted the criteria for selecting

which position to choose very narrowly. In considering, for
example, the finances of the municipality, they tend to ignore the

pattern setting nature of a police or fire award with regard to
other groups, and therefore tned to underestimate costs.

d) Political realities sometimes require an employer to espouse a
public position which cannot be maintained through negotiations.
IT the city councit for example, budgets a five (5%) percent salary
increase in circumstances in which the prevailing salary pattern is
eight (8%) percent, city bargainers can hardly take a position in
which they would voluntarily pay more than the city budget.
This, however, provides a bonus for the union. Since 312 arbitrations
are "last best offer" arbitrations, meaning that the arbitrator may
not "split the difference” between the proposals for the parties but
must pick that one which is closest to being fair, the union can
inflate its offer, knowing that the city cannot move beyond its
authorized maximum. Thus, the union, in this example, can with
relative safety obtain an arbitrated award of ten (10%) percent,
even though eight (8%) percent is fair, because ten (10%) percent
is closer to eight (8%) percent than to five (5%) percent.

In spite of these obvious problems with Act 312, it is apparent
that the notion of simply allowing strikes to go on forever, even though
it is not likely to happen in practice, is theoretically unacceptable to
the public, or at least to its legislative representatives. Crestwood and
similar situations indicate that absent the imposition of harsh measures
which are not feasible in the Michigan political climate, court orders
simply will not stop strikes absent some provision for the ultimate

resolution of the dispute at hand.



The best answer, although not a totally satisfactory one, is
to allow the employer to detegrmine exclusively whether he wishes court
intervention to prevent a strike from continuing, with the understanding
that only if he so determines, may he be subject to third party arbitration
of the dispute. (A possibility which should be explored in such circumstances

is partial, but not total limitation of the strike, so that the-public
employer is impaired but not disabled from providing essential services,

so that the strike can run its course without permanently damaging the
community.)

Under this 1>rm of access to arbitration, no public employee
group could be certain that the result will be arbitration. They must
be prepared to strike, and to accept the consequences of striking,
including replacement by other employees, before they could enter into
an arbitration proceeding. This would hopefully introduce an element
of realism into negotiation that is absent when arbitration is a foregone
conclusion. :

With regard to those emplgyees who are already mandated into
arbitration by Act 312, there are a number of procedural reforms which
might at least help the situation. One obvious change would be to
install full time 312 arbitrators, who did not engage in private practice,
and who therefore would not be as susceptible to the kind of pressure
which 312 arbitrators now endure. Another would be to allow municipalities
by local option to be exercised some time before a contract expires to
vote themselves out of 312 and into PERA. The possibility that this
might occur might well have a steadying effect on both arbitrators and
unions, as neither would wish to "kill the goose that lays the golden

egg". Another possible reform would be to provide greater control by

the parties over the selection of the arbitrator, either by permitting a
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certain number of "strikes"” from the total panel of arbitrators eligible
for 312 arbitrations, or greater opportunity for cities to-complain about
appearance of a particular arbitrator on a final panel.

There are in addition several steps that cities can take on
their own initiative. Maximum possible attention should be paid to the
preparation of a 312 arbitration case. Greater efforts should be made
to share information, both as to the presentation of cases, and also as
to particular arbitrators (many lawyers in the private sector spend more
time studying and selecting an arbitrator than they do actually preparing

the facts of the case once he is selected.) Greater efforts should be
made to insist, through unfair labor practice charges if necessary, that

unions in fact engage in good faith bargaining before going to arbitration.
As a practical matter, it is unlikely that changes in Act 312 can be
brought about as long as the unions regard it as a form of salvation.
Decisive action by employers to insure that it is something less than
that will go a long way towards creating an atmosphere in which change

can realistically be considered.

Vv CONCLUSION

There are a number of other matters which deserve mention
in passing. There is not one word of Michigan law dealing with the
internal regulation of Public Employee unions. Such unions, if they do
not represent private employees, are not covered by the Landrum
Griffin Act. Such a union is perhaps the most unregulated institution
in our entire society. The public employee union member has no guarantee
that his union will operate democratically, that it will manage his money
fairly, or that it will honor his wishes with regard to striking or accepting

offers.



Similarly, Michigan makes no provisions for some of the more
vicious forms of union organising, which have been outlawed at the

Federal level. These include organizational picketing, secondary boycotts,
and other activities which involve innocent third parties in labor disputes,

particularly when a union 1is attempting to organize employees who may
not wish to be organized. However, it has to be recognized that it will
be difficult to convince the legislature to act in any major fashion with
regard to these issues because there is no major history of difficulty

relating to them.
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FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to educational employees®™ collective
bargaining agreements; and providing for an effective
date.™
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* Section 1. AS 14.20 is amended by adding a new sectionto article 6

to read:

Sec. 14.20.540. DECLARATION OF POLICY. The legislature finds
that public school employees are entitled to participate in formulat-
ing decisions that pertain to their employment and to the fulfillment
of their professional duties. Effective and responsive administration
of public schools is most readily obtained through the negotiation of
labor agreements that incorporate both managerial and employee per-
spectives. The legislature further finds that providing for harmoni-
ous and cooperative relations between school boards and employee orga-
nizations will promote public education in the state. Accordingly,
the legislature declares that it is in the best interests of the state
to guarantee educational employees the opportunity to form employee
organizations and to negotiate with respect to the terms of their
employment.

Sec. 2. AS 14.20.550 is repealed and reenacted to read:

Sec. 14.20.550. NEGOTIATION BETWEEN SCHOOL BOARDS AND EMPLOYEES.
(a) A school board and an employee bargaining organization shall
negotiate in good faith on matters pertaining to employment and the

fulfillment of professional duties.
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(b) In this section, '"negotiate in good faith" means the perfor-
mance of mutual obligations of the parties to meet at reasonable times
and to participate actively, indicating a present intention to reach
agreement, or to negotiate ar. agreement or a question arising under
the agreement, and at the request of either party to execute a written
contract incorporating any agreement reached. However, the require-
ment to negotiate in good faith may not be interpreted to compel
either party to agree to a proposal or to make a concession.

Sec. 3. AS 14.20.555(a) 1is amended to read:

() Negotiations between the [CERTIFICATED] employees of the
regional educational attendance areas and the respective regional
school boards shall be conducted by one team representing all the
[CERTIFICATED] employees [, ONE TEAM REPRESENTING ALL THE CERTIFICATED
ADMINISTRATIVE PERSONNEL IF THEY HAVE JOINED TOGETHER TO NEGOTIATE
INDEPENDENTLY AS PROVIDED IN AS 14.20.560(f),] and one team represent-
ing all the participating regional school boards. In addition, if
administrative personnel or noncertificated employees have joined
together to negotiate independently as provided in AS 14.20.560(Ff), a
team representing the independent employee organizations shall partic-
ipate in the negotiations.

Sec. 4. AS 14.20.560 is repealed and reenacted to read:

Sec. 14.20.560. NEGOTIATING UNIT. (@) In order to assure to
employees the fullest freedom in exercising the rights provided under
AS 14.20.540 - 14.20.610, the agency shall decide in each case the
unit appropriate for the purposes of negotiation, based on such fac-
tors as community of interest, wages, hours, and other working con-
ditions of the employees involved, the history of negotiating, and the
desires of the employees. Negotiating mlit must be as large as 1is

reasonable. The agency shall avoid unnecessary fragmenting of the
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units.

(b) Upon petition for certification by 30 percent of the employ—
ees in a proposed negotiating unit, and if the agency has reasonable
cause to believe that a question of representation exists, the agency
shall provide for an appropriate hearing after reasonable notice. If
the agency finds that there is a question of representation, the

agency shall direct an election by secret ballot to determine whether,

or by which organization, the employees desire to be represented, and
shall certify the results of the election. The parties may agree to
waive a hearing for the purpose of a consent election, voluntary

certification of an employee bargaining organization in accordance
with the regulations of the agency, or an election in a negotiating
unit agreed upon by the parties. The agency shall determine the
persons eligible to vote in an election and shall adopt regulations
governing the election. In an election in which none of the <choices
on the ballot receives a majority of the votes cast, the agency shall
conduct a runoff election. The ballot in the runoff election must
provide for selection between the two choices receiving the largest
and the second largest number of valid votes cast in the election.
The agency shall certify an organization that receives the majority of
the votes cast in the election as the exclusive representative of all
the employees in the negotiating unit.

(c) An election may not be held in a negotiating unit or in a
subdivision of a negotiating unit if a valid election has been held
within the preceding 12 months.

(d) The parties may agree to recognize an employee bargaining
organization as the exclusive representative.

(e) The agency may direct an election in a negotiating unit in

which there is in force a valid collective bargaining agreement only
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during the 90-day period preceding the expiration date of the agree-
ment. However, an agreement may not bar an election upon petition of
persons in the negotiating unit but not parties to the agreement if
more than three years have elapsed since the execution or the agree-
ment or the last timely renewal, whichever was later.

(f) Noncertificated employees or certificated administrative
personnel may choose by secret ballot to negotiate independently of
other personnel. If noncertificated employees or certificated admin-
istrative personnel seek to negotiate independently of other certif-
icated employees, the agency shall review the submitted representation
petition and, if 30 percent of the employees in a proper negotiating
unit sign the petition, the agency shall conduct a representation
election.

* Sec. 5. AS 14.20 is amended by adding a new section to read:

Sec. 14.20.565. NEGOTIATION MEETINGS. () A school board
shall, upon the written request of an employee bargaining organiza-
tion, meet with the representative of the organization within 20 days
after the request, at a time and place to be agreed upon. In the same
manner, representatives of an employee bargaining organization shall
meet with a school board or its representatives within 20 days after
receiving a written request.

(b) Notwithstanding AS 44.62.310, the parties may agree to hold
a negotiation meeting in executive session, but the parties shall make
all final agreements at a public meeting of the school board.

Sec. 6. AS 14.20.570(a) 1is amended to read:

(a) Upon [THE] written request for mediation by an employee bar-
gaining organization [AGENCY] or a school board, and upon ~certifica-
tion by the requesting party that the parties cannot agree on an

independent private mediator and that good faith negotiations have
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terminated in an impasse, the following procedure must befollowed
[OCCURS]:

(1) Within seven days after [OF] the certification® the
requesting party shall ask the United States Federal Mediation and
Conciliation Service to serve as the agency to resolve the dispute.
The requesting party shall notify the agency that the parties have
requested a mediator.

(2) The mediator shall chair all mediation meetings between
the disputing parties and attempt to resolve the differences between
the disputing parties and reach common acceptance of terms and condi—
tions or other items in dispute wherever possible.

3) [WITHIN 30 DAYS OF THE INITIAL MEETING OF THE PARTIES
TO THE DISPUTE THE MEDIATOR SHALL HAVE REDUCED ALL THE AGREED TERMS,
CONDITIONS AND OTHER ITEMS TO A WRITTEN CONTRACT. IF MUTUALLY AGREED
THE PERIOD FOR REPORTING THE CONTRACT TO BOTH PARTIES MAY BE EXTENDED.

(4)] Each party to the dispute may select a team [OF NOT
MORE THAN FIVE PERSONS] to present the evidence, thinking® and posi—
tion of the group they represent [,] to the mediator.

Sec. 7. AS 14.20.580 1is repealed and reenacted to read:

Sec. 14.20.580. CONTINUED IMPASSE. The mediator shall notify
the agency when the parties jointly agree, or when the mediator inde—
pendently determines, that further mediation would not promote resolu—
tion of the dispute. Following mediation, the parties shall observe a
10-day cooling-off period.

Sec. 8. AS 14.20 is amended by adding a new section to read:

Sec. 14.20.585. ARBITRATION. () If the agency is notified
under AS 14.20.580 that further mediation will not promote resolution
of the dispute, the parties shall submit to Jlast-best-offer mediated

arbitration. A collective bargaining agreement between a school board
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and an employee bargaining organization must include a procedure to
promptly select an arbitrator. If the parties are unable to agree on
a procedure for the selection of an arbitrator, the agency shall
direct the parties to use the services of and comply with the proce-
dures of the United States Federal Mediation and Conciliation Service
or the American Arbitration Association in the selection of an arbi-
trator.

(b) In last-best-offer mediated arbitration under this section,
each party shall submit a final offer on each issue in dispute. Each
party shall submit to the arbitrator oral or written evidence in sup-
port of its position, and must be given an opportunity to respond to
the presentation of evidence by the other party. The arbitrator may
propose compromises to points in dispute. At the request of either
party, or on the motion of the arbitrator, the arbitrator may conduct
a public meeting for the purpose of allowing the parties to present
and explain their positions and final offers. The arbitrator shall
allow each party to revise its last best offer before final submission
to the arbitrator for decision.

(c) When making the decision, the arbitrator shall consider

(¢D) the history of negotiations between the parties before
entering arbitration;

2) the public interest and financial abilities of the
school district;

(3) the interest and welfare of the employee group;

(4) changes in the cost of living;

(5) the existing employment <conditions of the employee
group compared with those of similar groups; and

(6) the salaries, fringe benefits, and other conditions of

employment prevailing in the state labor market.
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*

(d) For each issue, the arbitrator shall adopt without modifica-
tion the last best offer presented by one of the parties. The arbi-
trator shall issue a final and binding decision not more than 10 days
after the parties have presented their last best offers.

(e) The parties shall share the cnst of the arbitrator equally.

(f) Within 30 days after receipt of a final decision 1in an
arbitration, a party to the arbitration may file a motion in the
superior court for the judicial district in which the school district
is located to vacate or modify the decision. The court, after hear-
ing, may vacate or modify the decision if the substantial rights of a
party have been prejudiced because

(€D) the decision violates constitutional or statutory law;

(2) the decision exceeds the statutory authority of the
arbitrator;

3) the procedure in the arbitration was unlawful;

(©)) the proceeding is affected by other error of law;

(5) the decision is clearly erroneous inview of the reli-
able, probative and substantial evidence on the whole record; or

(6) the decision is arbitrary, capricious, or characterized
by abuse of discretion or clearly unwarranted exercise of discretion.
Sec. 9. AS 14.20.590 is amended to read:

Sec. 14.20.590. GRIEVANCE PROCEDURES. Negotiations agreements
must [EXECUTED AFTER JULY 1, 1975, SHALL] define ‘"grievances" and
provide for grievance procedures [FOR THE CERTIFICATED STAFF]. The
grievance procedures must [SHALL] provide that the final step in the
procedure is [SHALL BE] binding arbitration. The negotiations agree-
ment must [SHALL] provide a method for the selection of an arbitrator
to resolve grievances.

Sec. 10. AS 14.20.600 1is amended to read:

-7- CSHB 130 (HESS)
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Sec. 14.20.600. INDIVIDUAL RIGHTS [CASES]. Nothing in AS 14.-
20.540 - 14.20.615 [AS 14.20.550 - 14.20.590] prohibits an employee
from addressing a school board, as an individual, through the regular
procedures of the school board for hearing individual cases.

Sec. 11. AS 14.20.600 is amended by adding a new subsection to read:

(b) The agency may adopt vregulations setting out procedures
consistent with the purposes of AS 14.20.540 - 14.20.615 to safeguard
the rights of nonassociation of employees having bona fide religious
convictions.

Sec. 12. AS 14.20 1is amended by adding new sections to read:

Sec. 14.20.605. EDUCATIONAL EMPLOYEES LABOR RELATIONS AGENCY.
(a) There 1is established 1in the Department of Administration an
educational employees labor relations agency that ~consists of three

members appointed by the governor and confirmed by the legislature

meeting in joint session. Members serve for terms of three years.
Members serve at the pleasure of the governor. The governor shall
appoint as members one representative of management, one representa-
tive of organized labor, and one public member. The members repre-

senting management and organized labor must have knowledge and exper-
ience in educational employment issues.

(b) Members of the agency receive no compensation fortheir
services, but are entitled to per diem and travel expenses authorized
for boards and commissions under AS 39.20.180.

(c) The agency may employ staff to implement the provisions of
AS 14.20.540 - 14.20.615.

Sec. 14.20.606. POWER TO IMPLEMENT NEGOTIATIONS. (a) The
agency shall perform the functions described in AS 23.40.120 - 23.40.-
180 to carry out the provisions of AS 14.20.540 - 14.20.615.

(b) The prohibition of unfair labor practices, asdescribed in

CSHB 130(HESS) -8-
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AS 23.40.110, applies to a school board and an employee bargaining
organization.

*Sec. 13. AS 14.20.610 is amended to read:

Sec. 14.20.610. LEGAL RESPONSIBILITIES OF BOARDS. Nothing in
AS 14.20.540 - 14.20.615 [AS 14.20.550 - 14.20.600] may be construed
as an abrogation or delegation of the legal responsibilities, powers,
and duties of the school board” including its right to make final
decisions on educational policies.

*Sec. 14. AS 14.20 is amended by adding a new section to article 6 to
read:

Sec. 14.20.615. DEFINITION. In AS 14.20.540 - 14.20.615
"agency" means the educational employees labor relations agency.

*Sec. 15. Notwithstanding AS 14.20.605 enacted by sec. 12 of this Act,
one initial member of the educational employees labor vrelations agency
shall serve a term of one year and one initial member shall serve a term of
two years.

*Sec. 16. This Act does not modify or terminate a negotiating unit or
agreement 1in existence on the effective date of this Act.

*Sec. 17. This Act takes effect immediately in accordance with AS 01.-

10.070(c).
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Offered: 3/27/85
Referred: Health, Education &
Social Services and Finance

Original sponsor: Rules/Governor

BY THE LABOR AND

IN THE HOUSE COMMERCE COMMITTEE

CS FOR HOUSE BILL NO. 130 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to educational employees”™ collective

bargaining agreements; and providing for an effective

date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 14.20 is amended by adding a new section to article 6
to read:

Sec. 14.20.540. DECLARATION OF POLICY. The legislature finds
that public school employees are entitled to participate in formulat-
ing decisions that pe. tain to their employment and to the fulfillment
of their professional duties. Effective and responsive administration
of public schools is most readily obtained through the negotiation of
labor agreements that incorporate both managerial and employee per-
spectives. The legislature further finds that providing for harmoni-
ous and cooperative relations between school boards and employee orga-
nizations will promote public education in the state. Accordingly,
the legislature declares that it is in the best interests of the state
to guarantee educational employees the opportunity to form employee
organizations and to negotiate with respect to the terms of their
employment.

Sec. 2. AS 14.20.550 is repealed and reenacted to read:

Sec. 14.20.550. NEGOTIATION BETWEEN SCHOOL BOARDS AND EMPLOYEES.
(a) A school board and an employee bargaining organization shall
negotiate in good faith on matters pertaining to employment and the

fulfillment of professional duties.
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(b) In this section, "negotiate in good faith" means the perfor-
mance of mutual obligations of the parties to meet at reasonable times
and to participate actively, indicating a present intention to reach
agreement, or to negotiate an agreement or a question arising under
the agreement, and at the request of either party to execute a written
contract \ncorporating any agreement reached. However, the require-
ment to negotiate 1in good faith may not be interpreted to compel
either party to agree to a proposal or to make a concession.

Sec. 3. AS 14.20.555(a) 1is amended to read:

(a) Negotiations between the [CERTIFICATED] employees of the
regional educational attendance areas and the respective regional
school boards shall be conducted by one team representing all the
[CERTIFICATED] employees [, ONE TEAM REPRESENTING ALL THE CERTIFICATED
ADMINISTRATIVE PERSONNEL IF THEY HAVE JOINED TOGETHER TO NEGOTIATE
INDEPENDENTLY AS PROVIDED IN AS 14.20.560(f),] and one team represent-
ing all the participating regional school boards. In addition, if
administrative personnel or noncertificated employees have joined
together to negotiate independently as provided in AS 14.20.560(F), a
team representing the independent employee organizations shall partic-
ipate in the negotiations.

Sec. 4. AS 14.20.560 is repealed and reenacted to read:

Sec. 14.20.560. NEGOTIATING UNIT. () In order to assure to
employees the fullest freedom in exercising the rights provided under
AS 14.20.540 - 14.20.610, the agency shall decide 1in each case the
unit appropriate for the purposes of negotiation, based on such fac-
tors as community of interest, wages, hours, and other working con-
ditions of the employees involved, the history of negotiating, and the
desires of the employees. Negotiating units must be as large as 1is

reasonable. The agency shall avoid unnecessary fragmenting of the
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(b) Upon petition for certification by 30 percent of the employ-
ees in a proposed negotiating unit, and if the agency has reasonable
cause to believe that a question of representation exists, the agency
shall provide for an appropriate hearing after reasonable notice. If
the agency finds that there is a question of representation, the

agency shall direct an election by secret ballot to determine whether,

or by which organization, the employees desire to be represented, and
shall certify the results of the election. The parties may agree to
waive a hearing for the purpose of a consent election, voluntary

certification of an employee bargaining organization in accordance
with the regulations of the agency, or an election 1in a negotiating
unit agreed upon by the parties. The agency shall determine the
persons eligible tc vote in an election and shall adopt regulations
governing the election. In an election in which none of the choices
on the ballot receives a majority of the votes cast, the agency shall
conduct a runoff election. The ballot in therunoff election must
provide for selection between the two choices receiving the largest
and the second largest number of valid votes cast in the -election.
The agency shall certify an organization that receives the majority of
the votes cast in the election as the exclusive representative of all
the employees in the negotiating unit.

(c) An election may not be held in a negotiating unit or in a
subdivision of a negotiating unit if a valid election has been held
within the preceding 12 months.

(d) The parties may agree to recognize an employee bargaining
organization as the exclusive representative.

(e) The agency may direct an election in a negotiating wunit in

which there is in force a valid collective bargaining agreement only

-3- CSHB 130(L&C)
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* Sec. 5. AS 14.20 is amended by adding a new section to read:

Sec. 14.20.565.

NEGOTIATION MEETINGS.

shall, upon the written request of an

(a) A  school board
employee bargaining organiza—
days

tion, meet with the representative of the organization within 20

after the request, at a time and place to be agreed upon.

manner, representatives of an employee bargaining o
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meet with a school board or its representatives within 20 days

receiving a written request.

(b) Notwj.chstanding AS 44.62.310,

a negotiation meeting

in executive session,

the parties may agree to
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a

but the parties shall

all final agreements at a public meeting of the school board.

* Sec. 6. AS 14.20.570(a) 1is amended to read:
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terminated in an impasse, the following procedure must be followed
[OCCURS]:

(1) Within seven days after [OF] the certification® the
requesting party shall ask the United States Federal Mediation and
Conciliation Service to seive as the agency to resolve the dispute.
The requesting party shall notify the agency that the parties have
requested a mediator.

(2) The mediator shall chair all mediation meetings between
the disputing parties and attempt to resolve the differences between
the disputing parties and reach common acceptance of terms and condi-
tions or other items in dispute wherever possible.

(3) [WITHIN 30 DAYS OF THE INITIAL MEETING OF THE PARTIES
TO THE DISPUTE THE MEDIATOR SHALL HAVE REDUCED ALL THE AGREED TERMS,
CONDITIONS AND OTHER ITEMS TO A WRITTEN CONTRACT. IF MUTUALLY AGREED
THE PERIOD FOR REPORTING THE CONTRACT TO BOTH PARTIES MAY BE EXTENDED.

(4)] Each party to the dispute may select a team [OF NOT
MORE THAN FIVE PERSONS] to present the evidence, thinking” and posi-
tion of the group they represent [,] to the mediator.

Sec. 7. AS 14.20.580 is repealed and reenacted to read:

Sec. 14.20.580. CONTINUED IMPASSE. The mediator shall notify
the agency when the parties jointly agree, or when the mediator inde-
pendently determines, that further mediation would not promote resolu-
tion of the dispute. Following mediation, the parties shall observe a
10-day cooling-off period.

Sec. 8. AS 14.20 is amended by adding a new section to read:

Sec. 14.20.585. ARBITRATION. (a) If the agency is notified
under AS 14.20.580 that further mediation will not promote resolution
of the dispute, the parties shall submit to last-best-offer mediated

arbitration. A collective bargaining agreement between a school board
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and an employee bargaining organization must include a procedure to
promptly select an arbitrator. If the parties are unable to agree on
a procedure for the selection of an arbitrator, the agency shall
direct the parties to use the services of and comply with the proce-
dures of the United States Federal Mediation and Conciliation Service
or the American Arbitration Association in the selection of an arbi-
trator.

(b) In last-best-offer mediated arbitration under this section,
each party shall submit a final offer on all issues in dispute. Each
party shall submit to the arbitrator oral or written evidence in sup-
port of its position, and must be given an opportunity to respond to
the presentation of evidence by the other party. The arbitrator may
propose compromises to points in dispute. At the request of either
party, or on the motion of the arbitrator, the arbitrator may conduct
a public meeting for the purpose of allowing the parties to present
and explain their positions and final offers. The arbitrator shall
allow each party to revise its last best offer before final submission
to the arbitrator for decision.

(c) When making the decision, the arbitrator shall consider

(¢D) the history of negotiations between the parties before
entering arbitration;

(2) the public interest and financial abilities of the
school district;

(3) the interest and welfare of the employee group;

(4) changes 1in the cost of living;

(5) the existing employment <conditions of the employee
group compared with those of similar groups; and

(6) the salaries, fringe benefits, and other conditions of

employment prevailing in the state labor market.
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*

(d) The arbitrator shall, without modification, adopt the last
best offer of one of the parties, and shall issue a final and binding
decision not more than 10 days after the parties have presented their
last best offers.

(e) The parties shall share the cost of the arbitrator equally.

(f) Within 30 days after receipt of a final decision in an
arbitration, a party to the arbitration may file a motion in the
superior court for the judicial district in which the school district
is located to vacate or modify the decision. The court, after hear-
ing, may vacate or modify the decision if the substantial rights of a
party have been prejudiced because

) the decision violates constitutional or statutory law;

) the decision exceeds the statutory authority of the
arbitrator;

3) the procedure in the arbitration was unlawful;

4) the proceeding is affected by other error of law;

(5) the decision is clearly erroneous in view of the reli-
able, probative and substantial evidence on the whole record; or

(6) the decision is arbitrary, capricious, or characterized
by abuse of discretion or clearly unwarranted exercise of discretion.
Sec. 9. AS 14.20.590 is amended to read:

Sec. 14.20.590. GRIEVANCE PROCEDURES. Negotiations agreements
must [EXECUTED AFTER JULY 1, 1975, SHALL] define ‘'"grievances" and
provide for grievance procedures [FOR THE CERTIFICATED STAFF]. The
grievance procedures must [SHALL] provide that the final step in the
procedure is [SHALL BE] binding arbitration. The negotiations agree-
ment must [SHALL] provide a method for the selection of an arbitrator
to resolve grievances.

Sec. 10. AS 14.20.600 is amended to read:

-7- CSHB 130(L&C)
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Sec. 14.20.600. INDIVIDUAL RIGHTS [CASES]. Nothing in AS 14._-
20.540 - 14.20.615 [AS 14.20.550 = 14.20.590] prohibits an employee
from addressing a school board, as an individual, through the regular
procedures of the school board for hearing individual cases.

*Sec. 11. AS 14.20.600 is amended by adding a new subsection to read:

(b) The agency may adopt regulations setting out procedures
consistent with the purposes of AS 14.20.540 - 14.20.615 to safeguacd
the rights of nonassociation of employees having bona fidereligious
convictions.

*Sec. 12. AS 14.20 is amended by adding new sections to read:

Sec. 14.20.605. EDUCATIONAL EMPLOYEES LABOR RELATIONS AGENCY.
(a) There is established in the Department of Administration ;n
educational employees labor relations agency that consists of three
members appointed by the governor for terms of three years. Members
serve at the pleasure of the governor.

(b) Members of the agency receive no compensation for their
services, but are entitled to per diem and travel expenses authorized
for boards and commissions under AS 39.20.180.

(c) The agency may employ staff to implement the provisions of
AS 14.20.540 - 14.20.615.

Sec. 14.20.606. POWER TO IMPLEMENT NEGOTIATIONS. (a) The
agency shall perform the functions described in AS 23.40.120 - 23.40.-
180 to carry out the provisions of AS 14.20.540 - 14.20.615.

(b) The prohibition of unfair labor practices, as described in
AS 23.40.110, applies to a school board and an &employee bargaining
organization.

*Sec. 13. AS 14.20.610 is amended to read:

Sec. 14.20.610. LEGAL RESPONSIBILITIES OF BOARDS. Nothing in

AS 14.20.540 - 14.20.615 [AS 14.20.550 - 14.20.600] may be construed

CSHB 130(L&C) -8-



as an abrogation or delegation of the legal responsibilities, powers,
and duties of the school board” including its right to make final
decisions on educational policies.
* Sec. 14. AS 14.20 is amended by adding a new section to article 6 to
read:
Sec. 14.20.615. DEFINITION. In AS 14.20.540 - 14.20.615
"agency" means the educational employees labor relations agency.
* Sec. 15. Notwithstanding AS 14.20.605 enacted by sec. 12 of this Act,
one initial member of the educational employees labor relations agency
10 shall serve a term of one year and one initial member shall serve a term of
11 two years.
* Sec. 16. This Act does not modify or terminate a negotiating unit or
13 agreement in existence on the effective date of this Act.

* Sec. 17. This Act takes effect immediately in accordance with AS 01.-
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Introduced: 1/25/85
Referred: Labor & Commerce,Health,
Education & Social Services and

Finance
BY THE RULES COMMITTEE BY
IN THE HOUSE REQUEST OF THE GOVERNOR
HOUSE BILL NO. 130
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act relating to educational employees®™ collective

bargaining agreements; and providing for an effective

date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 14.20 is amended by adding a new section to article 6

to read:

Sec. 14.20.540. DECLARATION OF POLICY. The legislature finds
that public school employees are entitled to participate in formulat-
ing decisions that pertain to their employment and to the fulfillment
of their professional duties. Effective and responsive administration
of public schools is most readily obtained through the negotiation of
labor agreements that incorporate both managerial and employee per-
spectives. The legislature further finds that providing for harmoni-
ous and cooperative relations between school boards and employee orga-
nizations will promote public education in the state. Accordingly,
the legislature declares that it is in the best interests of the state
to guarantee educational employees the opportunity to form employee
organizations and to negotiate with respect to the terms of their
employment.

Sec. 2. AS 14.20.550 is amended to read:

Sec. 14.20.550. NEGOTIATION WITH [CERTIFICATED] EMPLOYEES. Each
city, borough and regional school board, shall negotiate with 1its
[CERTIFICATED] employees in good faith on matters pertaining to their

employment and the fulfillment of their professional duties.
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*

Sec. 3. AS 14.20.555(a) 1is amended to read:

(a) Negotiations between the [CERTIFICATED] employees of the
regional educational attendance areas and the respective regional
school boards must [SHALL] be conducted by one team representing all
the [CERTIFICATED] employees [, ONE TEAM REPRESENTING ALL THE CERTIFI-
CATED ADMINISTRATIVE PERSONNEL IF THEY HAVE JOINED TOGETHER TO NEGOTI —
ATE INDEPENDENTLY AS PROVIDED IN AS 14.20.560(f),] and one team repre—
senting all the participating regional school boards. If administra—
tive personnel or noncertificated employees have joined together to
negotiate independently as provided in AS 14.20.560(f), a team repre—
senting the independent employee organizations shall participate in
the negotiations.

Sec. 4. AS 14.20.560 is repealed and reenacted to read:

Sec. 14.20.560. NEGOTIATING UNIT. (a) The educational employ—
ees labor relations agency shall, in order to assure to employees the
fullest freedom in exercising the rights provided under AS 14.20.-
540 -- 14.20.610, decide in each case the unitappropriate for the
purposes of negotiation, based on such factors as community of inter—
est, wages, hours, and other working conditions of the employees in—
volved, the history of negotiating, and the desires of the -employees.
Negotiating units must be as large as is reasonable; unnecessary
fragmenting of the units must be avoided.

(b) Upon petition for certification by 30percent of the employ—
ees in a proposed negotiating unit, and if the educational employees
labor relations agency has reasonable cause to believe that a question
of representation exists, the agency shall provide for an appropriate
hearing after reasonable notice. If the educational employees labor
relations agency f.nds that there is a question of representation,

that agency shall direct an election by secret ballot to determine

HB 130 -2-



whether, or by which organization, the employees desire to be repre—
sented, and shall certify the results of the election. This section
does not prohibit the waiving of hearings by stipulation for the

purpose of a consent election or voluntary certification 1in conformity

with the regulations of the educational employees labor relations
agency, or an election in a negotiating unit agreed upon by the
parties. Theeducational employees labor relations agency shall
determine who iseligible to vote inan election and shall adopt
regulations governing the election. In an election in which none of
the choices on the ballot receives a majority of the votes vcast, a
runoff election must be conducted. The ballot in the runoff election

must provide for selection between the two choices receiving the
largest and the second largest number ofvalid votes cast in the
election. If an organization receives the majority of the votescast
in the election, it must be certifxcJ by the educational employees
labor relations agency as the exclusive representative of all the
employees in the negotiating unit.

(c) An election may not be held in a negotiating unit or in a
subdivision of a negotiating unit if a valid election has been held
within the preceding 12 months.

(d) This section does not prohibit recognition of an organiza—
tion as the exclusive representative wupon mutual consent of the
parties.

(e) An election may only be directed by the educational employ—
ees labor relations agency in a negotiating unit in which there 1is in
force a valid collective bargaining agreement during the 90-day period
preceding the expiration date of the agreement. However, an agreement
may not bar an election upon petition of persons in the negotiating

unit but not parties to the agreement if more than three years have
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elapsed since the execution of the agreement or the last timely renew-
al, whichever was later.

(f) This section does not prohibit noncertificated employees or
certificated administrative personnel from choosing by secret ballot
to negotiate independently of other personnel. If noncertificated or
certificated administrative personnel seek to negotiate independently
of other certificated employees, the educational employees labor
relations agency shall review the submitted representation petition
and, 1f 30 percent of the employees in a proper negotiating unit sign
the petition, the agency shall conduct a representation election.

* Sec. 5. AS 14.20 1is amended by adding a new section to read:

Sec. 14.20.565. NEGOTIATION MEETINGS. (@) A school board
shall, upon the written request of an employee bargaining organiza-
tion, meet with the representative of the organization within 20 days
after the request, at a time and place to be agreed upon. In the same
manner, representatives of an employee bargaining organization are
required to meet with a school board or its representatives within 20
days after receiving a written request.

(b) Notwithstanding AS 44.62.310, a negotiation meeting may be
held in executive session upon agreement of both parties, but all
final agreements must be made at a public meeting of the school board.
Sec. 6. AS 14.20.570(a) is amended to read:

(a) Upon [THE] written request for mediation by an employee bar-
gaining agency or a school boai*d, and upon certification by the re-
questing party that the parties cannot agree on an independent private
mediator and that good faith negotiations have terminated in an im-
passe, the following procedure must be followed [OCCURS]:

(1) Within seven days after [OF] the certificationA the

requesting oarty shall ask the United States Federal Mediation and
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Conciliation Service to serve as the agency to resolve the dispute.
The requesting party shall notify the educational employees labor
relations agency that the parties have requested a mediator.

(2) The mediator shall chair all mediation meetings between
the disputing parties and attempt to resolve the differences between
the disputing parties and reach common acceptance of terms and condi-
tions or other items in dispute wherever possible.

(3) [WITHIN 30 DAYS OF THE INITIAL MEETING OF THE PARTIES
TO THE DISPUTE THE MEDIATOR SHALL HAVE REDUCED ALL THE AGREED TERMS,
CONDITIONS AND OTHER ITEMS TO A WRITTEN CONTRACT. IF MUTUALLY AGREED
THE PERIOD FOR REPORTING THE CONTRACT TO BOTH PARTIES MAY BE EXTEND-
ED.]

(4) Each party to the dispute may select a team [OF NOT
MORE THAN FIVE PERSONS] to present the evidence, thinking® and posi-
tion of the group they represent[,] to the mediator.

Sec. 7. AS 14.20.580 1is repealed and reenacted to read:

Sec. 14.20.580. CONTINUED IMPASSE. The mediator shall notify
the educational employees labor relations agency when the parties
jointly agree, or when the mediator independently determines, that
further mediation would not promote resolution of the dispute. Fol-
lowing mediation, the parties shall observe a 10-day cooling-off
period.

Sec. 8. AS 14.20 is amended by adding a new section to read:

Sec. 14.20.585. ARBITRATION. (a) If the educational employees
labor relations agency is notified wunder AS 14.20.580 that further
mediation will not promote resolution of the dispute, the parties
shall submit to last-best-offer mediated arbitration. A collective
bargaining agreement between a board and an employee group must in-

elude a procedure to promptly select an arbitrator. If the parties

-5- HB 130
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are unable to agree on a procedure for the selection of an arbitrator,
the educational employees labor relations agency shall direc the
parties to use the services of and comply with the procedures of the
United States Federal Mediation and Conciliation Service or the Ameri-
can Arbitration Association in the selection of an arbitrator. An
arbitrator selected under this subsection must be a resident of this
state.

(b) In last-best-offer mediated arbitration under this section,
each party shall submit a final offer on all issues in dispute. Each
party shall submit to the arbitrator oral or written evidence in sup-
port of its position, and must be given an opportunity to respond to
the presentation of evidence by the other party. The arbitrator may
propose compromises to points in dispute. At the request of either
party, or on the motion of the arbitrator, the arbitrator may conduct
a public meeting for the purpose of allowing the parties to present
and explain their positions and final offers. The arbitrator shall
allow each party to revise its last best offer before final submission
to the arbitrator for decision.

(c) The arbitrator shall, without modification, adopt the last
best offer of one of the parties, and shall issue a final and binding
decision not more than 10 days after the parties have presented their
last best offers.

(d) The parties shall share the cost of the arbitrator -equally.
Sec. 9. AS 14.20.590 is amended to read:

Sec. 14.20.590. GRIEVANCE PROCEDURES. Negotiations agreements
executed after July 1, 1975” must [SHALL] define "grievances" and must
provide for grievance procedures [FOR THE CERTIFICATED STAFF]. The
grievance procedures must [SHALL] provide that the final step in the

procedure is [SHALL BE] binding arbitration. The negotiations agreeme
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must [SHALL] provide a method for the selection of an arbitrator to
resolve grievances.
Sec. 10. AS 14.20.600 is amended to read:

Sec. 14.20.600. INDIVIDUAL RIGHTS [CASES]. lan Nothing in
AS 14.20.550 -- 14.20.590 prohibits an employee from addressing a
school board, as an individual, through the regular procedures of the
school board for hearing individual cases.

(b) The educational employees labor relations agency may adopt
regulations setting out procedures consistent with the purposes of
AS 14.20.540 -- 14.20.610 to safeguard the rights of nonassociation of
employees having bona fide religious convictions.

Sec. 11. AS 14.20 is amended by adding new sections to read:

Sec. 14.20.605. EDUCATIONAL EMPLOYEES LABOR RELATIONS AGENCY.
(a) There is established in the Department of Administration an
educational employees labor relations agency that consists of five
members. The three members of the state personnel board (AS 39.25.-
060) are members of the educational employees labor relations agency.
The governor shall appoint two additional members to the agency. The
two gubernatorial appointees to the educational employees labor re-
lations agency serve at the pleasure of the governor.

(b) Members of the educational employees labor relations agency
receive no compensation for their services, but are entitled to per
diem and travel expenses authorized for boards and commissions.

(c) The educational employees labor relations agency may employ
staff assistance as it considers necessary to implement the provisions
of AS 14.20.540 -- 14.20.610.

Sec. 14.20.606. POWER TO IMPLEMENT NEGOTIATIONS. (@) The
educational employees labor relations agency shall perform the func-

tions described in AS 23.40.120 -- 23.40.180 to carry out the



10

11

12

13

provisions of AS 14.20.540 -- 14.20.610.
(b) The prohibition of unfair labor practices, as described in
AS 23.40.110, applies to a school board and an employee organization.

* Sec. 12. AS 14.20.610 is amended to read:

Sec. 14.20.610. LEGAL RESPONSIBILITIES OF BOARDS. Nothing in
AS 14.20.540 [14.20.550] -- 14.20.600 may be construed as an abroga-
tion or delegation of the legal responsibilities, powers, and duties

of the school board” including its right to make final decisions on
educational policies.
* Sec. 13. This A-.t does not modify or terminate a negotiating unit or
agreement in existence on the effective date of this Act.
* Sec. 14. This Act takes effect immediately in accordance with AS 01.-

10.070(c).-

HB 130
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Referred: Finance

cat!
Funding Information
General Fund WT429.370 BY GOTTEN,BOUCHER,CLOCKSIN,
Other Funds - 0 - COLLINS,FURNACE ,GRUENBERG

HANLEY ,JENKINS ,MARTIN,PEARCE,
PETTYJOHN,PHILLIPS,PIBNALBERI,

POURCHOT,RIEGER,SZYKANSKI AND
IN THE HOUSE UE [ING Ci

HOUSE BILL NO. 131
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act: entitled: "An Act making a special appropriation for payment as
a grant to the City of Anchorage for various capital
improvement projects within the Anchorage School
District; and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE CF ALASKA:
* Section 1. The sum of $87,429,370 is appropriated from the general
fund for payment as a grant to the City of Anchorage for the following

capital improvement projects within the Anchorage School District:

Asbestos removal - Phase |11 $11,000,000
Chugiak High addition/renovation 21,100,000
Sand Lake addition/expansion 5,000,000
School site acquisition 7,932,000
Northwood addition/renovation 5,200,000
Bayshore addition 3,100,000
Huffman addition 4,600,000
SAVE 11/SEARCH facility 5,639,600
Campbell addition/renovation 5,100,000
New Chugiak elementary school 1,200,000
Heating systems 7,988,180
Roof replacements - Phase Il 3,569,590
Student nutrition center 6,000,000

* Sec. 2. The appropriation made by this Act shall be disbursed in
accordance with AS 37.05.315.

* Sec. 3. This Act takes effect immediately 1in accordance with

-1- HB 131
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Introduced: 1/25/85
Referred: Finance

Funding Information
General Fund $87,429,370
Other Funds -0 -
$87,429,470 BY COTTEN,BOUCHER,CLOCKSIN,
COLLINS,FURNACE,GRUENBERG,
HANLEY ,JENKINS MARTIN,PEARCE,
PETTYJOHN,PHILLIPS,PIGNALBERI
POURCHOT,RIEGER,SZYMANSKI AND
IN THE HOUSE COTTEN
HOUSE BILL NO. 131
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act making a special appropriation for payment as
a grant to the City of Anchorage for various capital
improvement projects within the Anchorage School
District; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. The sum of $87,429,370 is appropriated from the general
fund for payment as a grant to the City of Anchorage for the following

capital improvement projects within the Anchorage School District:

Asbestos removal - Phase 11 $11,000,000
Chugiak High addition/renovation 21,100,000
Sand Lake addition/expansion 5,000,000
School site acquisition 7,932,000
Northwood addition/renovation 5,200,000
Bayshore addition 3,100,000
Huffman addition 4,600,000
SAVE 11/SEARCH facility 5,639,600
Campbell addition/renovation 5,100,000
New Chugiak elementary school 1,200,000
Heating systems 7,988,180
Roof replacements - Phase 11 3,569,590
Student nutrition center 6,000,000

* Sec. 2. The appropriation made by this Act shall
accordance with AS 37.05.315.

* Sec. 3. This Act takes effect immediately i
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