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O r i g i n a l  sponsor: R u l e s / G o v e r n o r

1 IN T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

2 CS F O R  H O U S E  B I L L  NO. 62 (Judiciary)

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 Fo r  an  A c t  entitled: "An Ac t  r e l a t i n g  to the p a y m e n t  of p r e v a i l i n g  w a g e s

7 and tne p a y m e n t  of o v e r t i m e  u n d e r  p u b l i c  c o n s t r u c t i o n

8 c o n t r a c t s . "

9 BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A SKA:

10 * S e c t i o n  1. AS 36.05 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

11 Sec. 36.05.015. O V E R T I M E  R E Q U I R E M E N T S .  (a) N o t w i t h s t a n d i n g  the

12 p r o v i s i o n s  of A S  2 3 . 1 0 . 0 6 0 ( 1 ) ,  (17), a n d  (18), a c o n t r a c t o r  or  subcon-

13 t r a c t o r  c o n t r a c t i n g  f or a n y  p a r t  nf a p u b l i c  c o n s t r u c t i o n  contract

14 that r e q u i r e s  or i n v o l v e s  t he e m p l o y m e n t  of laborers, m e c h a n i c s ,  or

15 f i eld su r v e y o r s  m a y  n ot r e q u i r e  o r  p e r m i t  a laborer, m e c h a n i c ,  or

16 f i eld s u r v e y o r  to w o r k  m o r e  t h a n  e i g h t  h o u r s  a d ay or m o r e  t h a n  40

17 h o urs in a w e e k  d u r i n g  that e m p l o y m e n t  u n l e s s  the laborer, m e c h a n i c ,

18 or f i e l d  s u r v e y o r  r e c e i v e s  c o m p e n s a t i o n  for all w o r k  in e x cess of

19 eight h o u r s  a d ay or 40 h o u r s  a w e e k  at a rat e  of p ay n ot less t h i n

20 one a n d  o n e - h a l f  t i mes the e m p l o y e e ' s  b a s i c  rate of  pay.

21  (b) This s e c t i o n  a p p l i e s  to all c o n t r a c t s  f o r  p u b l i c  co n s t r u c -

22 tio n  in the state. T h e  p r o v i s i o n s  of (a) of this s e c t i o n  s h all be set

23 out in all c o n t racts to w h i c h  this s e c t i o n  applies.

24 * Sec. 2. AS  3 6 . 0 5 . 0 3 0 ( a )  is a m e n d e d  to read:

25 (a) The D e p a r t m e n t  of L a b o r  h as t he a u t h o r i t y  to d e t e r m i n e  the

26 p r e v a i l i n g  wage, and w h e t h e r  or n ot this c h a p t e r  is b e i n g  v i o l a t e d .

27 The d e p a r t m e n t  m a y  w h e n  n e c e s s a r y  f or the e n f o r c e m e n t  of this c h a p t e r

28 (1) c o n duct i n v e s t i g a t i o n s  a nd h o l d  h e a r i n g s  c o n c e r n i n g

29 wages;
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1 (2) comp e l  the a t t e n d a n c e  of w i t n e s s e s  a nd the p r o d u c t i o n

2 of b o oks, p a p e r s  and do c u m e n t s ;

3 (3) a d opt [PROMULGATE] r e g u l a t i o n s ^

4 (4) take an  a s s i g n m e n t  of a w a g e  c l a i m  for t he full amount

5 to w h i c h  the e m p l o y e e  is e n t i t l e d  u n d e r  this chapter;

6 (5) s e e k  r e c o v e r y  of w a g e s  f or all p e r s o n s  on  a p u b l i c

7 c o n s t r u c t i o n  p r o j e c t  to w h o m  w a g e s  are d ue u n d e r  this chapter, regard-

8 less of w h e t h e r  a w a g e  c l a i m  has b e e n  f i l e d .

9 *  Sec. 3. A S  3 6 . 0 5 . 0 6 0  is r e p e a l e d  and r e e n a c t e d  to read:

10 Sec. 36.05.060. C I V I L  PENALTY. (a) L  p e r s o n  w h o  v i o l a t e s  the

11 terms of a n  i n j u n c t i o n  or r e s t r a i n i n g  o r d e r  i s s u e d  u n d e r  AS 3 6 . 05.115

12 is s u b j e c t  to a civil p e n a l t y  of not m o r e  t h a n  $ 2 5 , 0 0 0  for e ach vio-

13 lation.

14 (b) In a n  a c t i o n  b r o u g h t  u n d e r  A S  36 . 0 5 . 1 1 5 ,  if th e  court finds

15 that a p e r s o n  h as v i o l a t e d  a p r o v i s i o n  of this chapter, a civil penal-

16 ty of not m o r e  t h a n  $ 5 , 0 0 0  for e a c h  v i o l a t i o n  m a y  be imposed. For

17 e a c h  day the v i o l a t i o n  exists, a s e p a r a t e  p e n a l t y  m ay be imposed.

18 * Sec. 4. AS  3 6 . 0 5 . 0 7 0 ( a )  is a m e n d e d  to read:

19 (a) The a d v e r t i s e d  s p e c i f i c a t i o n s  f or a p u b l i c  c o n s t r u c t i o n

20 c o n t r a c t  e x c e e d i n g  $ 2 ,000 to w h i c h  the s t ate or a p o l i t i c a l  subdivi-

21 s i o n  of the s t ate is a p a r t y  that [WHICH] r e q u i r e s  or i n v olves the

22 e m p l o y m e n t  of m e c h a n i c s ,  l a b orers, or f i e l d  s u r v e y o r s  mus t  [SHALL]

23 c o n t a i n  a p r o v i s i o n  s t a t i n g  the m i n i m u m  p r e v a i l i n g  w a g e s  to be pai d

24 v a r i o u s  c l a s s e s  of laborers, m e c h a n i c s ,  or f i e l d  s u r v e y o r s  and re-

25 q u i r i n g  that the rate of w a g e s  [SHALL] be a d j u s t e d  to the w a g e  rate

26 for e a c h  pay p e r i o d  a p p l i c a b l e  u n d e r  A S  36.05.010.

27 * Sec. 5. AS  3 6 . 0 5 . 0 7 0 ( c )  is a m e n d e d  to read:

28 (c) A  c o n tract f or p u b l i c  w o r k s  in t he s t a t e  or  a p o l i t i c a l

29 s u b d i v i s i o n  m u s t  [SHALL] c o n t a i n  p r o v i s i o n s  that

CSHB 62(Jud) -2-



1 (1) the c o n t r a c t o r  o r  [HIS] s u b c o n t r a c t o r s  of the c o n trac-

2 t o r  s h a l l  pa y  all e m p l o y e e s  u n c o n d i t i o n a l l y  a n d  not less t h a n  o n c e  a

3 week;

4 (2) w a g e s  m a y  not b e  less t h a n  t h o s e  s t a t e d  in the a d ver-

5 t i sed s p e c i f i c a t i o n s ,  r e g a r d l e s s  of t he c o n t r a c t u a l  r e l a t i o n s h i p

6 b e t w e e n  the c o n t r a c t o r  or  s u b c o n t r a c t o r s  a n d  la b o r e r s ,  m e c h a n i c s ,  or

7 f i eld surveyors;

8 (3) the scale of w a g e s  to be p a i d  s h a l l  b e  p o s t e d  b y  the

9 c o n t r a c t o r  in a p r o m i n e n t  and e a s i l y  a c c e s s i b l e  p l a c e  at the sit e  of

10 the work;

11 (4) if the s t ate or  p o l i t i c a l  s u b d i v i s i o n  is n o t i f i e d  by

12 the D e p a r t m e n t  of L a b o r  that w a g e s  h a v e  not b e e n  p a i d  as r e q u i r e d

13 u n d e r  AS  3 6 . 0 5 . 0 1 0  - 3 6 . 0 5.015, the s t ate or [A] p o l i t i c a l  s u b d i v i s i o n

14 shall w i t h h o l d  so m u c h  of the [ACCRUED] p a y m e n t s  du e  the c o n t r a c t o r  as

15 is n e c e s s a r y  to p a y  to l a b o rers, m e c h a n i c s ,  o r  f i e l d  s u r v e y o r s  em-

16 p l o y e d  by the c o n t r a c t o r  or s u b c o n t r a c t o r s  the d i f f e r e n c e  b e t w e e n

17 (A) the r a t e s  o f  w a g e s  r e q u i r e d  to b e  p a i d  b y  t h e

18 c o n t r a c t  a n d this c h a p t e r  [TO B E  P A I D  L A B O R E R S ,  M E C H A N I C S ,  OR

19 F I E L D  S U R V E Y O R S  ON T H E  W O R K ] , a nd

20 (B) the rates of w a g e s  in fact r e c e i v e d  [BY L A B ORERS,

21 M E C H A N I C S  O R  F I E L D  S U R V EYORS].

22 * Sec. 6. AS  3 6 . 0 5 . 0 7 0  is a m e n d e d  by a d d i n g  n e w  s u b s e c t i o n s  to read:

23 (d) If the s t ate o r  p o l i t i c a l  s u b d i v i s i o n  w i t h h o l d s  p a y m e n t

24 u n d e r  (c)(4) of this section, it s h a l l  p a y  the a m o u n t  w i t h h e l d  to the

25 D e p a r t m e n t  of L a b o r  for d i s b u r s e m e n t  d i r e c t l y  to the laborers, m e c h a n -

26 ics, o r  fields su r v e y o r s  w ho h a v e  not b e e n  p a i d  the rates of w a g e s

27 r e q u i r e d  by the c o n tract and this chapter.

28 (e) T he p r o v i s i o n s  in (c) of this s e c t i o n  are c o n s i d e r e d  includ-

29 ed  in all c o n t r a c t s  for p u b l i c  c o n s t r u c t i o n  in the s t ate or  p o l i t i c a l

-3- CSHB 62(Jud)



1 s u b d i v i s i o n s  of the state.

2 * Sec. 7. AS  36.05 is a m e n d e d  by  a d d i n g  a n e w  s e c t i o n  to read:

3 Sec. 36.05.075. A P P R E N T I C E S .  A n  a p p r e n t i c e  in a craft appren-

4 t i c e s h i p  p r o g r a m  that has b e e n  a p p r o v e d  in  w r i t i n g  by the c o m m i s s i o n e r

5 of labor, or  that has b e e n  r e g i s t e r e d  as a b o n a  fide a p p r e n t i c e s h i p

6 p r o g r a m  by  the B u r e a u  of A p p r e n t i c e s h i p  a n d  T r a i n i n g ,  U n i t e d  States

7 D e p a r t m e n t  of Labo r ,  m ust be p a i d  at least at t he rate set b y  the

8 U n i t e d  S t a t e s  D e p a r t m e n t  of L a b o r  f or an a p p r e n t i c e  in that craft. A n

9 e m p l o y e e  list e d  o n  a p a y r o l l  at an a p p r e n t i c e  w a g e  rate w h o  is n o t  in

10 a r e g i s t e r e d  a p p r e n t i c e s h i p  p r o g r a m  m u s t  be p a i d  at the m i n i m u m  pre-

11 v a i l i n g  w a g e  r ate for that w o r k  c l a s s i f i c a t i o n .

12 * Sec. 8. AS  3 6 . 0 5 . 0 9 0  is r e p e a l e d  a nd r e e n a c t e d  to read:

13 Sec. 36.05.090. B A R R I N G  C O N T R A C T  V I O L A T O R S .  (a) If a p e r s o n

14 v i o l a t e s  a p r o v i s i o n  of this chapter, the D e p a r t m e n t  of L a b o r  may

15 i n i t i a t e  a p r o c e e d i n g  to b ar the p e r s o n  f r o m  b i d d i n g  on or p a r t i c i p a t -

16 ing in futu r e  p u b l i c  c o n s t r u c t i o n  c o n t r a c t s  in the state. T he pro-

17 c e e d i n g  shall be  in a c c o r d a n c e  w i t h  AS  4 4 . 6 2 . 3 3 0  - 44.62.640.

18 (b) If, u n d e r  (a) of  this section, the D e p a r t m e n t  of L a b o r  bars

19 a p e r s o n  f rom b i d d i n g  on  or p a r t i c i p a t i n g  in a future p u b l i c  con-

20 s t r u c t i o n  c o n t ract, it shall d i s t r i b u t e  to the d e p a r t m e n t s  and

21 a g e n c i e s  of the s t ate a nd to the p o l i t i c a l  s u b d i v i s i o n s  of the state

22 the n a m e  of the person. A  p e r s o n  w h o  has b e e n  b a r r e d  a n d  a firm,

23 c o r p o r a t i o n ,  p a r t n e r s h i p ,  or a s s o c i a t i o n  in w h i c h  the p e r s o n  h a s  an

24 i n t e r e s t  ma y  not w o r k  as a c o n t r a c t o r  or s u b c o n t r a c t o r  on  a p u b l i c

25 c o n s t r u c t i o n  c o n t r a c t  for the state or a p o l i t i c a l  s u b d i v i s i o n  d u r i n g

26 the p e r i o d  e s t a b l i s h e d  in the decision.

27 (c) A  p e r s o n  m a y  not be b a r r e d  u n d e r  (a) of this s e c t i o n  for

28 m o r e  t h a n  three y e a r s  as a result of a s i n g l e  pro c e e d i n g .

29 * Sec. 9. AS 36.05 is a m e n d e d  by  a d d i n g  a n e w  s e c t i o n  to read:

CSHB 62(Jud) -4-



Sec. 36.05.115. E N F O R C E M E N T .  (a) T h e  a t t o r n e y  g e n e r a l  may, 

w h e n  r e q u e s t e d  b y  the D e p a r t m e n t  of L a bor, e n f o r c e  the p r o v i s i o n s  of 

t his chapter.

(b) T he a t t o r n e y  g e n e r a l  m a y  p e t i t i o n  the s u p e r i o r  c o urt to

(1) e n j o i n  an  act or  p r a c t i c e  that v i o l a t e s  a  p r o v i s i o n  of 

thi s  c h a p t e r  o r  a r e g u l a t i o n  a d o p t e d  u n d e r  it;

(2) o r d e r  p a y m e n t  of w a g e s  f r o m  th e  e m p l o y e r  or surety;

(3) e n j o i n  a p e r s o n  f o u n d  i n  v i o l a t i o n  of t h i s  c h a p t e r  from 

c o n t i n u i n g  to w o r k  on an  e x i s t i n g  p u b l i c  c o n s t r u c t i o n  c o n t r a c t ;  and

(4) i m p o s e  a c i vil p e n a l t y  u n d e r  A S  36 . 0 5 . 0 6 0 .

(c) If the court e n j o i n s  a p e r s o n  f r o m  f u r t h e r  w o r k  on an  e x i s t­

ing  p u b l i c  c o n s t r u c t i o n  c o n t r a c t )  the u l atc ut p o l i t i c a l  s u b d i v i s i o n  

m a y  c o m p l e t e  the work, a nd the p e r s o n  a n d  th e  p e r s o n ' s  s u r e t i e s  are 

l i a b l e  for the r e a s o n a b l e  c o m p l e t i o n  costs e x c e e d i n g  the o r i g i n a l  

a m o u n t  of the contract.

(d) E n f o r c e m e n t  a c t i o n  u n d e r  this s e c t i o n  m a y  be  t a k e n  i n d e p e n­

de n t l y  of or in a d d i t i o n  to a c t i o n  t a k e n  u n d e r  AS 36.05.090.

Sec. 10. AS 3 6 . 9 5 . 0 1 0 ( 3 )  is a m e n d e d  to read:

(3) " p u b l i c  c o n s t r u c t i o n "  or " p u b l i c  w o r k s "  m e a n s  the 

o n - s i t e  field su r v e y i n g ,  e r e c t i o n ,  r e h a b i l i t a t i o n ,  a l t e r a t i o n ,  e x t e n­

s i o n  or repair, i n c l u d i n g  p a i n t i n g  o r  r e d e c o r a t i n g  of b u i l d i n g s ,  

h i g h w a y s  or  o t h e r  i m p r o v e m e n t s  to real p r o p e r t y  u n d e r  c o n t r a c t  for the 

state, a p o l i t i c a l  s u b d i v i s i o n  of the state, or  a r e g i o n a l  school 

b o a r d , w h e n  f i n a n c e d  in w h o l e  or  in p a r t  w i t h  p u b l i c  funds, or w h e n  

f i n a n c e d  w i t h  funds o b t a i n e d  by p l e d g e  of an y  c o n t r a c t  of a p u b l i c  

a g e n c y  to m a k e  a loan, grant, or  a n n u a l  c o n t r i b u t i o n ,  a n d  r e g a r d l e s s  

of w h e t h e r  t i tle to the i m p r o v e m e n t s  is in a p u b l i c  agency; the terms 

do n ot i n clude m a n u f a c t u r i n g ,  f u r n i s h i n g  of m a t e r i a l s ,  or  s e r v i c i n g  

a n d  m a i n t e n a n c e  w o r k ;
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1 * Sec. 11. AS 36.05.030(b) and AS 36.10.020 are repealed.
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3 IN T HE L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an A ct e n t itled: "An Act r e l a t i n g  to the p a y m e n t  of p r e v a i l i n g  w a g e s
J

7 and the p a y m e n t  of o v e r t i m e  u n d e r  p u b l i c  c o n s t r u c t i o n

8 c o n t r a c t s . "

9 BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  ALASKA:

10 * S e c t i o n  1. A S  36.05 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

11 Sec. 36.05.015. O V E R T I M E  R E Q U I R E M E N T S .  (a) N o t w i t h s t a n d i n g  the
I

12 p r o v i s i o n s  of A S  2 3 . 1 0 . 0 6 0 ( 1 ) ,  (17), a n d  (18), a c o n t r a c t o r  o r  subcon-

13 t r a c t o r  c o n t r a c t i n g  fo r  an y  p a r t  of a p u b l i c  c o n s t r u c t i o n  c o n t r a c t

14 that r e q u i r e s  o r  i n v olves the e m p l o y m e n t  of laborers, m e c h a n i c s ,  or

15 field s u r v e y o r s  m a y  not r e q u i r e  or  p e r m i t  a laborer, m e c h a n i c ,  or

16 field s u r v e y o r  to w o r k  m o r e  t h a n  eight h o u r s  a d ay or  m o r e  t h a n  40

17 h o u r s  in a w e e k  d u r i n g  that e m p l o y m e n t  u n l e s s  the laborer, m e c h anic,

18 or  field s u r v e y o r  r e c e i v e s  c o m p e n s a t i o n  f or all w o r k  in excess of

19 eight h o u r s  a d a y  or 40 h o u r s  a w e e k  at a r a t e  of p a y  not less than

20 one and o n e - h a l f  times the e m p l o y e e ' s  b a s i c  rate of  pay.
I

2 1  (b) The p r o v i s i o n s  in  this s e c t i o n  a re c o n s i d e r e d  i n c l u d e d  in

22 all co n t r a c t s  f o r  p u b l i c  c o n s t r u c t i o n  in t he state.

23 *  Sec. 2. A S  3 6 . 0 5 . 0 3 0 ( a )  is a m e n d e d  to read:

24 (a) The D e p a r t m e n t  of L a b o r  has the a u t h o r i t y  to d e t e r m i n e  the

25 p r e v a i l i n g  wage, and w h e t h e r  or not t his c h a p t e r  is b e i n g  v i o l a t e d .
I

26 The d e p a r t m e n t  m a y  w h e n  n e c e s s a r y  for the e n f o r c e m e n t  of this c h a p t e r

27 (1) c o n d u c t  i n v e s t i g a t i o n s  a nd h o l d  h e a r i n g s  c o n c e r n i n g

28 wages;

29 (2) c o m p e l  the a t t e n d a n c e  of  w i t n e s s e s  and the p r o d u c t i o n
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1 of  books, p a pers a n d  do c u m e n t s ;

2 (3) a d o p t  [PROMULGATE] r e g u l a t i o n s $

3 (4) tak e  an a s s i g n m e n t  of a w a g e  c l a i m  f o r  the full a m o u n t

4 to w h i c h  the e m p l o y e e  is e n t i t l e d  u n d e r  this chapter;

5 (5) s e e k  r e c o v e r y  of w a g e s  f o r  all p e r s o n s  o n  a p u b l i c

6 c o n s t r u c t i o n  p r o j e c t  to w h o m  w a g e s  are d u e  u n d e r  this chapter, r e gard-

7 less of  w h e t h e r  a w a g e  c l a i m  has b e e n  f i l e d .

8 * Sec. 3. AS 3 6 . 0 5 . 0 6 0  is r e p e a l e d  and r e e n a c t e d  to read:

9 Sec. 36.05.060. C I V I L  PENALTY. (a) A  p e r s o n  w h o  v i o l a t e s  the

10 terms of an i n j u n c t i o n  o r  r e s t r a i n i n g  o r d e r  i s s u e d  u n d e r  A S  3 6 . 0 5 . 1 1 5

11 is s u bject to a civil p e n a l t y  of not m o r e  t h a n  $ 2 5 , 0 0 0  for e a c h  vio-

12 lation.

13 (b) In an a c t i o n  b r o u g h t  u n d e r  AS  36 . 0 5 . 1 1 5 ,  if the court finds

14 that a p e r s o n  has v i o l a t e d  a p r o v i s i o n  of  this chapter, a c i vil pena l -

15 ty  of not m o r e  t h a n  $ 5 , 0 0 0  f or e ach v i o l a t i o n  m a y  be  imposed. F o r

16 e a c h  d a y  the v i o l a t i o n  exists, a s e p a r a t e  p e n a l t y  m a y  be imposed.

17 * Sec. 4. AS 3 6 . 0 5 . 0 7 0 ( a )  is a m e n d e d  to read:

18 (a) T he a d v e r t i s e d  s p e c i f i c a t i o n s  for a p u b l i c  c o n s t r u c t i o n

19 c o n t r a c t  e x c e e d i n g  $ 2 , 0 0 0  to w h i c h  the s t a t e  o r  a p o l i t i c a l  subdi v i -

20 s i o n  of  the state is a p a r t y  that [WHICH] r e q u i r e s  or i n v o l v e s  the

21 e m p l o y m e n t  of m e c h a n i c s ,  laborers, or  f i e l d  s u r v e y o r s  m u s t  [SHALL]

22 c o n t a i n  a p r o v i s i o n  s t a t i n g  the m i n i m u m  p r e v a i l i n g  w a g e s  to be p a i d

23 v a r i o u s  classes of laborers, me c h a n i c s ,  or  f i e l d  s u r v e y o r s  a n d  re-

24 q u i r i n g  that the rate of  w a g e s  [SHALL] be  a d j u s t e d  to the w a g e  rate

25 f or e a c h  pay p e r i o d  a p p l i c a b l e  u n d e r  AS 36.05.010.

26 * Sec. 5. AS 3 6 . 0 5 . 0 7 0 (c) is a m e n d e d  to read:

27 (c) A  c o n t r a c t  f or p u b l i c  w o r k s  in the s t ate or a p o l i t i c a l

28 s u b d i v i s i o n  must [SHALL] c o n t a i n  p r o v i s i o n s  that

29 (1) the c o n t r a c t o r  o r  [HIS] s u b c o n t r a c t o r s  of th e

CSHB 62(L&C) -2-



1 c o n t r a c t o r  shall p a y  all e m p l o y e e s  u n c o n d i t i o n a l l y  an d  not less t han

2 once a week;

3 (2) w a g e s  m a y  not be less t h a n  t h ose s t a t e d  in  the adver-

4 t i s e d  s p e c i f i c a t i o n s ,  r e g a r d l e s s  of the c o n t r a c t u a l  r e l a t i o n s h i p

5 b e t w e e n  th e  c o n t r a c t o r  or s u b c o n t r a c t o r s  an d  laborers, m e c h a n i c s ,  or

6 field surveyors;

7 (3) the s c ale of w a ges to be p a i d  shall be p o s t e d  by the

8 c o n t r a c t o r  in a p r o m i n e n t  and e a s i l y  a c c e s s i b l e  p l ace at the site of

9 the work;

10 (4) if the state or p o l i t i c a l  s u b d i v i s i o n  is n o t i f i e d  by

11 the D e p a r t m e n t  of  L a b o r  that w a g e s  hav e  not b e e n  p a i d  as r e q u i r e d

12 u n d e r  AS 3 6 . 0 5 . 0 1 0  - 36.05.015, the s t a t e  or [A] p o l i t i c a l  s u b d i v i s i o n

13 shall w i t h h o l d  so m u c h  of the [ACCRUED] p a y m e n t s  due the c o n t r a c t o r  as

14 is n e c e s s a r y  to p a y  to laborers, m e c h a n i c s ,  or f i eld s u r v e y o r s  em-

15 p l o y e d  by the c o n t r a c t o r  or s u b c o n t r a c t o r s  the d i f f e r e n c e  b e t w e e n

16 (A) the rates of w a g e s  r e q u i r e d  to be p aid by the

17 c o n t r a c t  a nd this c h a p t e r  [TO BE P A I D  LABORERS, M E C H A N I C S ,  OR

18 F I E L D  S U R V E Y O R S  ON  T H E  W O R K ] , and

19 (B) the r a tes of w a g e s  in  fact r e c e i v e d  [BY LA B O R E R S ,

20 M E C H A N I C S  O R  F I E L D  S U R V E Y O R S ] .

21 * Sec. 6. A S  3 6 . 0 5 . 0 7 0  is a m e n d e d  by  a d d i n g  n e w  s u b s e c t i o n s  to read:

22 (d) If the s t a t e  or  p o l i t i c a l  s u b d i v i s i o n  w i t h h o l d s  p a y ment

23 u n d e r  (c)(4) of this section, it s h all p a y  the a m ount w i t h h e l d  to the

24 D e p a r t m e n t  of L a b o r  f or d i s b u r s e m e n t  d i r e c t l y  to the laborers, mechan-

25 ics, or fields s u r v e y o r s  w h o  have not b e e n  p a i d  the rates of  w a ges

26 r e q u i r e d  by the c o n t r a c t  a nd this chapter.

27 (e) T he p r o v i s i o n s  in (c) of this s e c t i o n  are c o n s i d e r e d  includ-

28 ed in all c o n t r a c t s  f or p u b l i c  c o n s t r u c t i o n  in  the state or p o l i t i c a l

29 s u b d i v i s i o n s  of the state.
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1 * Sec. 7. AS  3 6 .05 is a m e n d e d  by  a d d i n g  a n e w  s e c t i o n  to read:

2 Sec. 36.05.075. A P P R E N T I C E S .  A n  a p p r e n t i c e  in a c r aft appren-

3 t i c e s h i p  p r o g r a m  that h as b e e n  a p p r o v e d  in w r i t i n g  by the c o m m i s s i o n e r

4 of labor, or that has b e e n  r e g i s t e r e d  as a b o n a  fide a p p r e n t i c e s h i p

5 p r o g r a m  by  the B u r e a u  of A p p r e n t i c e s h i p  a nd Tr a i n i n g ,  U n i t e d  States

6 D e p a r t m e n t  of Labor, m u s t  be p a i d  at least at the rat e  set by the

7 U n i t e d  States D e p a r t m e n t  of L a b o r  for an  a p p r e n t i c e  in  that craft. A n

8 e m p l o y e e  l i sted on  a p a y r o l l  at an  a p p r e n t i c e  w a g e  rate w h o  is not in

9 a r e g i s t e r e d  a p p r e n t i c e s h i p  p r o g r a m  m u s t  be  p a i d  at the m i n i m u m  pre-

10 v a i l i n g  w a g e  rate for that w o r k  c l a s s i f i c a t i o n .

11 *  Sec. 8. AS 3 6 . 0 5 . 0 9 0  is r e p e a l e d  an d  r e e n a c t e d  to read:

12 Sec. 36.05.090. B A R R I N G  C O N T R A C T  V I O L A T O R S .  (a) If a p e r s o n

13 v i o l a t e s  a p r o v i s i o n  of this chapter, the D e p a r t m e n t  of L a b o r  m ay

14 i n i t i a t e  a p r o c e e d i n g  to b a r  the p e r s o n  f r o m  b i d d i n g  o n  or p a r t i c i p a t -

15 ing in f u t u r e  p u b l i c  c o n s t r u c t i o n  c o n t r a c t s  in the state. T he pro-

16 c e e d i n g  shall be in a c c o r d a n c e  w i t h  AS 4 4 . 6 2 . 3 3 0  - 44.62.640.

17 (b) If, u n d e r  (a) of this section, the D e p a r t m e n t  of L a b o r  bars

18 a p e r s o n  from b i d d i n g  on or  p a r t i c i p a t i n g  in  a f u t u r e  p u b l i c  con-

19 s t r u c t i o n  contract, it s h all d i s t r i b u t e  to the d e p a r t m e n t s  and

20 a g e n c i e s  of the state and to the p o l i t i c a l  s u b d i v i s i o n s  of the state

21 the nam e  of the person. A  p e r s o n  w h o  has b e e n  b a r r e d  and a firm,

22 c o r p o r a t i o n ,  p a r t n e r s h i p ,  or a s s o c i a t i o n  in  w h i c h  the p e r s o n  has an

23 i n t erest m ay n ot w o r k  as a c o n t r a c t o r  or  s u b c o n t r a c t o r  on a p u b l i c

24 c o n s t r u c t i o n  c o n t r a c t  for the s t ate or  a p o l i t i c a l  s u b d i v i s i o n  d u r i n g

25 the p e r i o d  e s t a b l i s h e d  in the decision.

26 (c) A  p e r s o n  m a y  not be b a r r e d  u n d e r  (a) of  l <3 s e c t i o n  for

27 m o r e  t h a n  three y e ars as a r e s u l t  of a s i ngle p r o c e e d i n g .

28 * Sec. 9. AS  36.05 is a m e n d e d  by  a d d i n g  a n e w  s e c t i o n  to read:

29 Sec. 36.05.115. E N F O R C E M E N T ,  (a) T he a t t o r n e y  g e n e r a l  may,
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w h e n  r e q u e s t e d  by  t he D e p a r t m e n t  of Labor, e n f o r c e  the p r o v i s i o n s  of 

this chapter.

(b) T he a t t o r n e y  g e n e r a l  m a y  p e t i t i o n  the s u p e r i o r  court to

(1) e n j o i n  an  act or  p r a c t i c e  that v i o l a t e s  a p r o v i s i o n  of 

this c h a p t e r  or a r e g u l a t i o n  a d o p t e d  u n d e r  it;

(2) o r d e r  p a y m e n t  of w a g e s  f r o m  the e m p l o y e r  or surety;

(3) e n j o i n  a p e r s o n  f o und in v i o l a t i o n  of this c h a p t e r  f rom 

c o n t i n u i n g  to w o r k  on  a n  e x i s t i n g  p u b l i c  c o n s t r u c t i o n  contract; and

(b) i m p o s e  a c i vil p e n a l t y  u n d e r  AS  36.05.060.

(c) If the court e n j o i n s  a p e r s o n  f r o m  f u r t h e r  w o r k  on  an  e x i s t­

ing  p u b l i c  c o n s t r u c t i o n  c o n t ract, the s t a t e  or p o l i t i c a l  s u b d i v i s i o n  

'..ay c o m p l e t e  the work, a nd the p e r s o n  a nd the p e r s o n ' s  s u r e t i e s  are 

liab l e  for the r e a s o n a b l e  c o m p l e t i o n  c o sts e x c e e d i n g  the o r i g i n a l  

amou n t  of the contract.

(d) E n f o r c e m e n t  a c t i o n  u n d e r  this s e c t i o n  m a y  b e  t a k e n  i n d e p e n­

den t l y  of or in a d d i t i o n  to a c t i o n  t a k e n  u n d e r  A S  36.05.090.

*  Sec. 10. AS 3 6 . 9 5 . 0 1 0 ( 3 )  is a m e n d e d  to read:

(3) " p u b l i c  c o n s t r u c t i o n "  or  " p u b l i c  w o r k s "  m e a n s  the 

o n - s i t e  field surveying, e r e c tion, r e h a b i l i t a t i o n ,  al t e r a t i o n ,  e x t e n­

s i o n  or repair, i n c l u d i n g  p a i n t i n g  or r e d e c o r a t i n g  of bu i l d i n g s ,  

h i g h w a y s  or o t h e r  i m p r o v e m e n t s  to real p r o p e r t y  u n d e r  c o n t r a c t  for the 

state, a p o l i t i c a l  s u b d i v i s i o n  of the state, or a r e g i o n a l  s c hool 

board; the t e rms do not i n c lude r e g u l a r  m a i n t e n a n c e  or s c h e d u l e d  

m a i n t e n a n c e  f or the p r e s e r v a t i o n  of e x i s t i n g  p r o p e r t y  or facilities;

* Sec. 11. AS 3 6 . 0 5 . 0 3 0 ( b )  a nd AS  3 6 . 1 0 . 0 2 0  are repealed.
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B Y  T H E  R U L E S  C O M M I T T E E  B Y
1 I N  T H E  H O U S E  R E Q U E S T  O F  T H E  G O V E R N O R

2 H O U S E  B I L L  NO. 62

3 IN  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an  A ct e n t i t l e d :  " An A ct r e l a t i n g  to the p a y m e n t  of p r e v a i l i n g  w a g e s

7 a n d  the p a y m e n t  of  o v e r t i m e  u n d e r  p u b l i c  c o n s t r u c t i o n

8 c o n t r a c t s . "

9 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :
r

10 * S e c t i o n  1. A S  3 6 .05 is a m e n d e d  by  a d d i n g  a  n e w  s e c t i o n  to read:

11 Sec. 36. 0 5 . 0 1 5 .  O V E R T I M E  R E Q U I R E M E N T S .  (a) N o t w i t h s t a n d i n g  the

12 p r o v i s i o n s  of  AS  2 3 . 1 0 . 0 6 0 ( 1 7 )  a n d  (18), a c o n t r a c t o r  or  s u b c o n t r a c t o r

15 c o n t r a c t i n g  f o r  a ny p a r t  of a p u b l i c  c o n s t r u c t i o n  c o n t r a c t  w h i c h

14 r e q u i r e s  or i n v o l v e s  the e m p l o y m e n t  of l a b o r e r s ,  m e c h a n i c s ,  or  f i e l d

15 s u r v e y o r s  m a y  not r e q u i r e  or  p e r m i t  a l a b orer, m e c h a n i c ,  or  f i e l d

16 s u r v e y o r  to w o r k  m o r e  t h a n  e i ght h o u r s  a d a y  o r  m o r e  t h a n  40 h o u r s  in

17 a w e e k  d u r i n g  that e m p l o y m e n t  u n l e s s  the l a b orer, m e c h a n i c ,  o r  f i e l d

18 s u r v e y o r  r e c e i v e s  c o m p e n s a t i o n  at a rate of p a y  not less t h a n  on e  a n d

19 o n e - h a l f  times that e m p l o y e e ' s  b a s i c  rat e  of p a y  f o r  all w o r k  in

20 e x c e s s  of e i ght h o u r s  a d a y  or  40 h o u r s  a week.

21  (b) T h e  p r o v i s i o n s  in this s e c t i o n  are c o n s i d e r e d  i n c l u d e d  in

22 all c o n t r a c t s  f or p u b l i c  c o n s t r u c t i o n  in  the state.

23 * Sec. 2. AS  3 6 . 0 5 . 0 3 0 ( a )  is a m e n d e d  to read:

24 (a) T h e  D e p a r t m e n t  of L a b o r  h as the a u t h o r i t y  to d e t e r m i n e  the

25 p r e v a i l i n g  wage, a n d  w h e t h e r  or not this »_iiapter is b e i n g  v i o l a t e d .

26 The d e p a r t m e n t  m a y  w h e n  n e c e s s a r y  f o r  the e n f o r c e m e n t  of this c h a p t e r

27 (1) c o n d u c t  i n v e s t i g a t i o n s  a n d  h o l d  h e a r i n g s  c o n c e r n i n g

28 wages;

29 (2) c o m p e l  the a t t e n d a n c e  of w i t n e s s e s  a n d  the p r o d u c t i o n
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1 of books, p a p e r s  a n d  doc u m e n t s ;

2 (3) a d opt [PROMULGATE] r e g u l a t i o n s ^

3 (4) take an  a s s i g n m e n t  of a w a R e  c l a i m  for t he ful l  amount

4 to w h i c h  the e m p l o y e e  is e n t i t l e d  u n d e r  this chapter;

5 (5) s e e k  r e c o v e r y  of w a g e s  f or all p e r s o n s  o n  a p u b l i c

6 c o n s t r u c t i o n  p r o j e c t  to w h o m  w a g e s  a re d ue u n d e r  this c h a pter, regard-

7 less of  w h e t h e r  a w a g e  c l a i m  h a s  b e e n  f i l e d .

8 * Sec. 3. A S  3 6 . 0 5 . 0 6 0  is r e p e a l e d  a nd r e e n a c t e d  to read:

9 Sec. 3 6 . 0 5.060. C I V I L  PENALTY. (a) A  p e r s o n  w h o  v i o l a t e s  the

10 terms of a n  i n j u n c t i o n  or r e s t r a i n i n g  o r d e r  i s s u e d  u n d e r  A S  36 . 0 5 . 1 1 5

11 is s u b j e c t  to a c i vil p e n a l t y  of not m o r e  t h a n  $ 2 5 , 0 0 0  f o r  e a c h  vio-

12 lation.

13 (b) In a n  a c t i o n  b r o u g h t  u n d e r  AS  36 . 0 5 . 1 1 5 ,  if t h e  c o u r t  finds

14 that a p e r s o n  ha s  v i o l a t e d  a p r o v i s i o n  of this chapter, a c i vil penal-

15 ty of n ot m o r e  t h a n  $ 5 , 0 0 0  for e a c h  v i o l a t i o n  m a y  be i m p osed. For

16 e a c h  d a y  the v i o l a t i o n  exists, a s e p a r a t e  p e n a l t y  m a y  b e  imposed.

17 *  Sec. 4. AS 3 6 . 0 5 . 0 7 0 ( a )  is a m e n d e d  to read:

18 (a) T he a d v e r t i s e d  s p e c i f i c a t i o n s  f or a p u b l i c  c o n s t r u c t i o n

19 c o n t r a c t  e x c e e d i n g  $ 2 , 0 0 0  to w h i c h  the s t a t e  or  a p o l i t i c a l  subdivi-

20 sio n  of the s t a t e  is a p a r t y  w h i c h  r e q u i r e s  or i n v o l v e s  the e m p l o y m e n t

21 of m e c h a n i c s ,  laborers, or  f i eld s u r v e y o r s  m u s t  [SHALL] c o n t a i n  a

22 p r o v i s i o n  s t a t i n g  the m i n i m u m  p r e v a i l i n g  w a g e s  to b e  p a i d  v a r i o u s

23 c l asses of  laborers, m e c h a n i c s ,  or f i e l d  s u r v e y o r s  a nd that the rate

24 of w a g e s  m u s t  [SHALL] be a d j u s t e d  to the w a g e  r a t e  f or e a c h  p a y  p e r i o d

25 a p p l i c a b l e  u n d e r  A S  36.05.010.

26 *  Sec. 5. A S  3 6 . 0 5 . 0 7 0 ( c )  is a m e n d e d  to read:

27 (c) A  c o n t r a c t  for p u b l i c  v/orks i n  the s t a t e  o r  a p o l i t i c a l

28 s u b d i v i s i o n  m u s t  [SHALL] c o n t a i n  p r o v i s i o n s  that

29 (1) the c o n t r a c t o r  or  his s u b c o n t r a c t o r s  shall p ay all
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1 e m p l o y e e s  u n c o n d i t i o n a l l y  a n d  not less t h a n  o n c e  a week;

2 (2) w a g e s  m a y  not be  less t h a n  t h o s e  s t a t e d  in  the adver-

3 t i s e d  s p e c i f i c a t i o n s ,  r e g a r d l e s s  of the c o n t r a c t u a l  r e l a t i o n s h i p

4 b e t w e e n  the c o n t r a c t o r  or  s u b c o n t r a c t o r s  a nd l a b o rers, m e c h a n i c s ,  or

5 f i eld su r v e y o r s ;

6 (3) t he s c a l e  of w a g e s  to be p a i d  m u s t  [SHALL] be p o s t e d  by

7 the c o n t r a c t o r  in a p r o m i n e n t  a nd e a s i l y  a c c e s s i b l e  p l a c e  at t h e  site

8 of the work;

9 (4) if the s t a t e  or  p o l i t i c a l  s u b d i v i s i o n  is n o t i f i e d  by

10 the D e p a r t m e n t  of L a b o r  that w a g e s  hav e  not b e e n  p a i d  as r e q u i r e d

11 u n d e r  A S  3 6 . 0 5 . 0 1 0  -- 36. 0 5 . 0 1 5 ,  the s t a t e  or [A] p o l i t i c a l  s u b divi-

12 sion s h a l l  w i t h h o l d  so m u c h  of the [ACCRUED] p a y m e n t s  due the c o n trac-

13 tor as is n e c e s s a r y  to p a y  to laborers, m e c h a n i c s ,  or  f i e l d  s u r v e y o r s

14 e m p l o y e d  by  the c o n t r a c t o r  or  s u b c o n t r a c t o r s  t h e  d i f f e r e n c e  b e t w e e n

15 (A) the rates of w a g e s  r e q u i r e d  to be p a i d  b y  the

16 c o n t r a c t  a n d  A S  3 6 . 0 5 . 0 1 0  -- 3 6 . 0 5 . 1 1 5  [TO B E  P A I D  L A B O R E R S ,

17 M E C H A N I C S ,  O R  F I E L D  S U R V E Y O R S  ON  T H E  W O RK], and

18 (B) the rates of w a g e s  in  fact r e c e i v e d  [BY L A B O R E R S ,

19 M E C H A N I C S ,  O R  F I E L D  SURVEYORS].

20 * Sec. 6. A S  3 6 . 0 5 . 0 7 0  is a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  to read:

21 (d) If the s t a t e  or p o l i t i c a l  s u b d i v i s i o n  w i t h h o l d s  p a y m e n t

22 u n d e r  (c)(4) of this section, it s h a l l  p a y  the amou n t  w i t h h e l d  to the

23 D e p a r t m e n t  o f  L a b o r  f or d i s b u r s e m e n t  d i r e c t l y  to the laborers, m e c h a n -

24 ics, o r  fiel d s  s u r v e y o r s  w h o  h a v e  not b e e n  p a i d  the r a t e s  of  w a g e s

25 r e q u i r e d  by the c o n t r a c t  a nd A S  3 6 . 0 5 . 0 1 0  -- 36.05.115.

26 (e) T h e  p r o v i s i o n s  in (c) of this s e c t i o n  are c o n s i d e r e d  includ-

27 ed in a ll c o n t r a c t s  for p u b l i c  c o n s t r u c t i o n  i n  the s t ate or p o l i t i c a l

28 s u b d i v i s i o n s  of the state.

29 * Sec. 7. AS  36.05 is a m e n d e d  by  a d d i n g  a  n e w  s e c t i o n  to read:
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1 Sec. 36.05.075. A P P R E N T I C E S .  A n  a p p r e n t i c e  i n  a  c r aft appren-

2 t i c e s h i p  p r o g r a m  that h as b e e n  a p p r o v e d  in w r i t i n g  b y  the c o m m i s s i o n e r

3 of labor, or  that has b e e n  r e g i s t e r e d  as a b o n a  f ide a p p r e n t i c e s h i p

4 p r o g r a m  by  the B u r e a u  of A p p r e n t i c e s h i p  a n d  T r a i n i n g ,  U n i t e d  States

5 D e p a r t m e n t  of Labo r ,  m u s t  be p a i d  at least at the r a t e  set b y  the

6 U n i t e d  S t a t e s  D e p a r t m e n t  of L a b o r  f o r  an  a p p r e n t i c e  i n  that craft. A n

7 e m p l o y e e  l i s t e d  on  a p a y r o l l  at an  a p p r e n t i c e  w a g e  r a t e  w h o  is no t  in

8 a r e g i s t e r e d  a p p r e n t i c e s h i p  p r o g r a m  m u s t  be  p a i d  at t he m i n i m u m  pre-

9 v a i l i n g  w a g e  rate f or t hat w o r k  c l a s s i f i c a t i o n .

10 * Sec. 8. AS 3 6 . 0 5 . 0 9 0  is r e p e a l e d  a n d  r e e n a c t e d  to read:

11 Sec. 36.05.090. B A R R I N G  C O N T R A C T  V I O L A T O R S .  (a) If  a p e r s o n

12 v i o l a t e s  a p r o v i s i o n  of this c h a pter, the D e p a r t m e n t  of L a b o r  m a y

13 i n i t i a t e  a p r o c e e d i n g  to b a r  that p e r s o n  fro m  b i d d i n g  on or  p a r t i c i -

14 p a t i n g  in f u t u r e  p u b l i c  c o n s t r u c t i o n  c o n t r a c t s  in the state. T h e

15 p r o c e e d i n g  m u s t  be in a c c o r d a n c e  w i t h  the A d m i n i s t r a t i v e  P r o c e d u r e  A ct

16 (AS 4 4 . 6 2 . 3 3 0  -- 4 4 . 6 2 . 6 4 0 ) .

17 (b) If, u n d e r  (a) of t his secti o n ,  the D e p a r t m e n t  of  L a b o r  bars

18 a p e r s o n  f r o m  b i d d i n g  on  or p a r t i c i p a t i n g  in a f u t u r e  p u b l i c  con-

19 s t r u c t i o n  contract, it s h all d i s t r i b u t e  to the d e p a r t m e n t s  and

20 a g e n c i e s  of the s t a t e  and to the p o l i t i c a l  s u b d i v i s i o n s  of the state

21 the nam e  of the person. No p e r s o n  w h o  has b e e n  b a r r e d  a n d  no firm,

22 corp o r a t i o n ,  p a r t n e r s h i p ,  or a s s o c i a t i o n  in  w h i c h  the p e r s o n  h as an

23 i n t erest m a y  w o r k  as a c o n t r a c t o r  o r  s u b c o n t r a c t o r  o n  a p u b l i c  con-

24 s t r u c t i o n  c o n t r a c t  for the s t ate or a p o l i t i c a l  s u b d i v i s i o n  d u r i n g  the

25 p e r i o d  e s t a b l i s h e d  in the decision.

26 (c) A  p e r s o n  m a y  n ot be b a r r e d  u n d e r  (a) of this s e c t i o n  f or

27 m o r e  t h a n  t h r e e  y e ars as a r e s u l t  of  a sing l e  p r o c e e d i n g .

28 * Sec. 9. AS 36.05 is a m e n d e d  by  a d d i n g  a n e w  s e c t i o n  to read:

29 Sec. 36 . 0 5 . 1 1 5 .  E N F O R C E M E N T .  (a) T he a t t o r n e y  g e n e r a l  may,
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1 w h e n  r e q u e s t e d  b y  the D e p a r t m e n t  of  Labor, e n f o r c e  the p r o v i s i o n s  of

2 this chapter.

3 (b) T h e  a t t o r n e y  g e n e r a l  m a y  p e t i t i o n  t he s u p e r i o r  court to

4 (1) e n j o i n  an  act or p r a c t i c e  w h i c h  v i o l a t e s  a  p r o v i s i o n  of

5 this c h a p t e r  or a r e g u l a t i o n  a d o p t e d  u n d e r  it;

6 (2) o r d e r  p a y m e n t  of w a g e s  f r o m  t h e  e m p l o y e r  o r  surety;

7 (3) e n j o i n  a p e r s o n  f o u n d  in v i o l a t i o n  o f  this c h a p t e r  f r o m

8 c o n t i n u i n g  to w o r k  on an  e x i s t i n g  p u b l i c  c o n s t r u c t i o n  c o n tract; and

9 (4) impose a c i vil p e n a l t y  u n d e r  A S  36.05.060.

10 (c) If the court e n j o i n s  a p e r s o n  f rom f u r t h e r  w o r k  on a n  exist-

11 ing p u b l i c  c o n s t r u c t i o n  contract, the s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n

12 m ay c o m p l e t e  the work, and t he p e r s o n  a n d  h i s  or h er s u r eties a r e

13 l i able for the r e a s o n a b l e  c o m p l e t i o n  costs e x c e e d i n g  the o r i g i n a l

14 a m o u n t  of the contract.

15 (d) E n f o r c e m e n t  a c t i o n  u n d e r  this s e c t i o n  m a y  be t a k e n  i n d e p e n -

16 d e n t l y  of or in a d d i t i o n  to a c t i o n  t a k e n  u n d e r  AS 36.05,090.

17 *  Sec. 10. A S  3 6 . 9 5 . 0 1 0 ( 3 )  is a m e n d e d  to read:

18 (3) " p u b l i c  c o n s t r u c t i o n "  o r  " p u b l i c  w o r k s "  m e a n s  t h e

19 o n - s i t e  field su r v e y i n g ,  erection, r e h a b i l i t a t i o n ,  alt e r a t i o n ,  exten-

20 sion or repair, i n c l u d i n g  p a i n t i n g  o r  r e d e c o r a t i n g  of  b u i l d i n g s ,

21 h i g h w a y s  o r  o t h e r  i m p r o v e m e n t s  to real p r o p e r t y  u n d e r  c o n tract for th e

22 state, a p o l i t i c a l  s u b d i v i s i o n  of the state, or a r e g i o n a l  scho o l

23 board; the terms do not i n c lude r e g u l a r  m a i n t e n a n c e  or s c h e d u l e d

24 m a i n t e n a n c e  for t he p r e s e r v a t i o n  o f  e x i s t i n g  p r o p e r t y  or facilities;

25 *  Sec. 11. AS  3 6 . 0 5 . 0 3 0 ( b )  a n d  AS 3 6 . 1 0 . 0 2 0  ar e  repealed.
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C O M M I T T E E  R E P O R T  

H O U S E

4 / 2 2 / 8 5

( i i )
FURTHER:

D a t e :

F I N A N C E
h a s  h a d

1 IB  6 7
T h e  C o m m i t t e e  o n ___________________________________________________________________________________________________________________________________________________________________________________________

" A n  A c t  m i n t i n g  t o  h e a r s a y  o v i d e r . r e  i n  p r o s e c u t i o n s  f o r  c e r t a i n  s c r u p l  

o - ' C e n s j o H ;  . a n d  a t t e n d i n g  R u l e s  P > 0 7  a n d  8 0 4 ,  A l a s k a  R u l e s  o f  E v i . d n  t c o ,  -v. C\ 

R u l f i  6 ( r ) ,  A l a s k a  R u l e s  o f  C r i n i r u t l  P r o c e d u r e . "

u n d e r  c o n s i d e r a t i o n  a n d  r e c o m m e n d s :

[  ] d o  p a s s  [ ] d o  n o t  p a s s

[ ] d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

[ A ]  r e p l a c e  w i t h  C S  f o r  U R - ,  3 " i

a n d  r e c o m m e n d s  v

[ a J  s a m e  t i t l e  

[ '  j  n e w  t i t l e

[ ] A N D  a t t a c h e s  a  " L e t t e r  o f  I n t e n t "  [ ] N e w  F i s c a l  N o t e

[ /  j  Z e r o  F i s c a l  N o t e  A t t a c h e d

[ ] r e p o r t s  i t  b a c k  w i t h o u t  r e c o m m e n d a t i o n  ' / - i - v ' 5

[ ] r e f e r r e d  t o  t h e  _____________

M E M B E R S  S I G N I N G  

D O  P A S S

0  r. ■/j ! J,----

C o m m i  t t e e

M E M B E R S  H A V I N G  

O T H E R  R E C O M M E N D A T I O N S :

A. y  ' A ■ ' 4  J

3  T 7 F -

/ 1 , 7  ‘7 “  '? ~ 7
>  . X

< X < -
/ / / /  r

- t- / ;

CHAIRMAN
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C O M M I T T E E  R E P O R T  

H O U S E

FURTHER:

D a t e :  f "
T h e  C o m m i t t e e  o n  F I N A N C E h a s  h a d

H B  6 7

" A n  A c t  r e l a t i n g  t o  h e a r s a y  e v i d e n c e  i n  p r o s e c u t i o n s  f o r  c e r t a i n  s e x u a l  

o f f e n s e s ;  a n d  a m e n d i n g  R u l e s  8 0 3  a n d  8 0 4 ,  A l a s k a  R u l e s  o f  E v i d e n c e ,  a n d  

R u l e  6 ( r )  , A l a s k a  R u l e s  o f  C r i m i n a l  P r o c e d u r e . "

u n d e r  c o n s i d e r a t i o n  a n d  r e c o m m e n d s :

[ 1 

[ 1

[ / ( ]

[ ] 

[ 1 

[ 1

d o  p a s s  [  ]  d o  n o t  p a s s

d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

r e p l a c e  w i t h  C S  f o r  I n  ______________________

a n d  r e c o m m e n d s  & 0  _____________________________

[ V j  s a m e  t i t l e  

f  j  n e w  t i t l e

A N D  a t t a c h e s  a  " L e t t e r  o f  I n t e n t "  [  ] N e w  F i s c a l  N o t e

[ y  j  Z e r o  F i s c a l  N o t e  A t t a c h e d

r e p o r t s  1 b a c k  w i t h o u t  r e c o m m e n d a t i o n  * / - / - ? 5  S f W e .

r e f e r r e d  t o  t h e C o m m i  t t e e

M E M B E R S  S I G N I N G  

D O  P A S S

M E M B E R S  H A V I N G  

O T H E R  R E C O M M E N D A T I O N S



STATE OF ALASKA 1SS5 LEGISLATIVE SESSION
 ________  'FISCAL NOTE_______________

R E Q U E S T

R e v i s i o n  D a t e :

F I S C A L  D E T A I L
C o u r t  S y s t e m

B i i i / R e s o l u t i o n  N o . :  r o r r a  6 7  ( f l p g g ) A g e n c y  a f f e c t e d : _____________________________

—  P r°9™  C a t e g o r y  A f f e c t e d : -c e r t

S p o n s o r :  P h i l l i p s

R e q u e s t o r : ____________________________u g g g

D a t e  o f  R e q u e s t :  A p r i l  1 ,  1 9 8 5

B R U ,  P r o g r a m  o r  S u b p r o g r a m ( s )  A f f e c t e a :

F Y \ O S ~1
1

a o F Y  b / F Y  8 8 F Y  8 9 F Y  9 0

O P E R A T I N G

100  PERSONAL■5c k VTCES_

ZOO TRAVEL

300  CONTRACTUAL

c*00 SUPPL IES
1 1

5 0 0  EQUIPMENT 1 I 1
5 0 0  LAND & STRUCTURES 1 1 1 •
7 0 0  CRANTS, CLAIMS 1 . 1 1.
8 0 0  MISCELLANEOUS 1 i .  1 „  l

T O T A L  O P E R A T I N G 0 u u

1 C A P I T A L 0 u u
0 0 0  j

I  R E V E N U E 0 0 U u

F U N D I N G :  ( T h o u s a n d s  o f  D o l l a r s )

j c i i c n n u  r u i . u 0 0 u
u

-

-EDERAL FUNDS
! ' ! 1 !

DTHER
1 ! i ! .  1

TOTAL
0 0 0 u u

u

P O S I T I O N S :

-ULL- l  IriC-
1 i

JART-T IME
- 1 I

TEMPORARY ' l

A N A L Y S I S :  A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y

I t  i s  a n t i c i p a t e d  t h a t  t h e  n u m b e r  o f  i n  c a m e r a  h e a r i n g s  

a n d  s h o u l d  h a v e  a  m i n o r  i m p a c t  o n  t h e  C o u r t  S y s t e m

P r e p a r e d  B y : _  

D i v i s i o n :  "

M a x  G; i i l o  K o D o n e n

w i l l  b e  f e w

j f J n n c A J H F . q R  C n r r r n i t t e e

A p p r o v e d  b y  C o m m i s s i o n e r ^  

A g e n c y : ___________________________________________________“

P h o n e :  A 6 5 - 3 7 5 9

D a te; 1. ^

D a t e :

D i s t r i b u t i o n  ( b y  A g e n c y  p r e p a r i n g  f i s c a l  n o t e ) :  

L e g i s l a t i v e  F i n a n c e  

L e g i s l a t i v e  S p o n s o r  

R e q u e s t o r

O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t  

I m p a c t e d  A g e n c y ( i e s ) 7/1/34



i! O r i g i n a l  s p o n s o r :  P h i l l i p s

!j

i

I N  T H E  H O U S E  B Y  T H E  F I N A N C E  C O M M I T T E E

C S  F O R  H O U S E  B I L L  N O .  6 7  ( F i n a n c e )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  a d m i s s i b i l i t y  o f  h e a r s a y

e v i d e n c e  o f  c e r t a i n  s t a t e m e n t s  b y  c h i l d r e n  b e f o r e

g r a n d  j u r i e s ;  a n d  a m e n d i n g  R u l e  6 ( r ) ,  A l a s k a  R u l e s  o f  

C r i m i n a l  P r o c e d u r e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1. A S  1 2 . 4 0  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

S e c .  1 2 . 4 0 . 1 1 0 .  H E A R S A Y  E V I D E N C E  I N  P R O S E C U T I O N S  F O R  S E X U A L

O F F E N S E S .  ( a )  I n  a  p r o s e c u t i o n  f o r  a n  o f f e n s e  u n d e r  A S  1 1 . 4 1 . 4 1 0  -

1 1 . 4 1 . 4 4 0  o r  1 1 . 4 1 . 4 5 5 ,  h e a r s a y  e v i d e n c e  o f  a  s t a t e m e n t  r e l a t e d  t o  t h e  

o f f e n s e ,  n o t  o t h e r w i s e  a d m i s s i b l e ,  m a d e  b y  a  c h i l d  u n d e r  t h e  a g e  o f  10  

w h o  i s  t h e  v i c t i m  o f  t h e  o f f e n s e  m a y  b e  a d m i t t e d  i n t o  e v i d e n c e  b e f o r e  

t h e  g r a n d  j u r y  i f

( 1 )  t h e  c i r c u m s t a n c e s  o f  t h e  s t a t e m e n t  i n d i c a t e  i t s  r e l i a ­

b i l i t y ;

( 2 )  a d d i t i o n a l  e v i d e n c e  i s  i n t r o d u c e d  t o  c o r r o b o r a t e  t h e  

s t a t e m e n t ;  a n d

( 3 )  t h e  c h i l d  t e s t i f i e s  a t  t h e  g r a n d  j u r y  p r o c e e d i n g  o r  t h e  

c h i l d  w i l l  b e  a v a i l a b l e  t o  t e s t i f y  a t  t r i a l .

( b )  I n  . t h i s  s e c t i o n  " s t a t e m e n t "  m e a n s  a n  o r a l  o r  w r i t t e n  a s s e r ­

t i o n  o r  n o n v e r b a l  c o n d u c t  i f  t h e  n o n v e r b a l  c o n d u c t  i s  i n t e n d e d  a s  a n

a s s e r t i o n .

*  S e c .  2 .  A S  1 2 . 4 0 . 1 1 0 ,  a d d e d  b y  s e c .  1 o f  t h i s  A c t ,  h a s  t h e  e f f e c t  o f  

a m e n d i n g  R u l e  6 ( r ) ,  A l a s k a  R u l e s  o f  C r i m i n a l  P r o c e d u r e ,  b y  c h a n g i n g  t h e  

c i r c u m s t a n c e s  u n d e r  w h i c h  h e a r s a y  e v i d e n c e  m a y  b e  i n t r o d u c e d  i n  g r a n d  j u r y

- 1 -  C S H B  6 7 ( F i n )
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Amendment No. 1 for CSHB 67 (JUD)

P a g e  1 ,  l i n e  1 4 ,  a f t e r  " s t a t e m e n t "  a d d  " r e l a t e d  t o  t h e  o f f e n s e "

P a g e  1 ,  l i n e  1 6  d e l e t e  " d e s c r i b i n g  t h e  c o n d u c t  e s t a b l i s h i n g  t h e  

o f f e n s e "  5

s o  l i n e s  1 3 - 1 7  w i l l  r e a d :

( a ) I n  a  p r o s e c u t i o n  f o r  a n  o f f e n s e  u n d e r  

.  A S  1 1 . 4 1 . 4 1 0  -  1 1 . 4 1 . 4 4 0  o r  1 1 . 4 1 . 4 5 5 ,  h e a r s a y  e v i d e n c e  o f  

a  s t a t e m e n t  r e l a t e d  t o  t h e  o f f e n s e ,  n o t  o t h e r w i s e  

a d m i s s i b l e ,  m a d e  b y  a  c h i l d  u n d e r  t h e  a g e  o f  1 0  w h o  i s  t h e  

v i c t i m  o f  t h e  o f f e n s e  m a y  b e  a d m i t t e d  i n t o  e v i d e n c e  b e f o r e  

t h e  g r a n d  j u r y  i f



S T A T E  O F  A L A S K A  1 9 8 5  L E G I S L A T I V E  S E S S I O N  

___________________________________________F I S C A L  N O T F _______________________

R e v i s i o n  D a t e :

R E Q U E S T  F I S C A L  D E T A I L

B i l l / R e s o l u t i o n  N o . :  C S  H B  . N o .  6 7 ( A V f l g f e n c y  A f f e c t e d :  H e a l t h  a n d  S o c i a l  S e r v i c e s

T i t l e :  A n  A c t  r e l a t i n g  t o   ?  P r o g r a m  C a t e g o r y  A f f e c t e d : ___________________________________________

h e a r s a y  e v i d e n c e ____________________________________________________________________  S o c i a l  S e r v i c e s  ___________________________

  B R U ,  P r o g r a m  o r  S u b p r o g r a m ! s )  A f f e c t e d :

  S o c i a l  S e r v i c e s .  J u v e n i l e  C u s t o d y  B R U ' s

S p o n s o r :  H E S S

R e q u e s t o r ^

D a t e  o f  R e q u e s t :  4 / 3 / 6 5

f Y1 BP F Y  b b F Y  8 / FY  8 8 FY  8 9 F Y  9 0

O P E R A T I N G

100 F l ESGNAL s e r v i c e s J

200 TRAVEL

300 CONTRACTUAL

W O  SUPPLIES

500  EQUIPMENT

500 U N O  & STRUCTURES

700 GRANTS, C U IM S 1

300 M IS C ELU N E0U S 1

T O T A L  O P E R A T I N G - o - ....... - Q -  .. * 0 - - 0 - - 0 -

c a p i t A l J=Q=- 1 - n - -n_

c R E V E N U E i _ n - -0-

 ! =0=

l -0- ■=0=

F U N D I N G :  ( T h o u s a n d s  o f  D o l l a r s )

jL itLftnL rUttJ

-EDERAL FUNDS

DTHER

TOTAL

1

i

J

- 0 -

i
o
1101

- 0 - - 0 -

P O S I T I O N S :

- U L L - I IK t

’ART-TIME

TEMPORARY

- O -  1 •

- 0 -  1

- Q -  1 1

A N A L Y S I S :  A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y

N / A

P r e p a r e d  B y : 1 M i c h a e l  L .  P r i c e

D i v i s i o n :  F a m i l y  a n d  Y o u t h  S e r v i c e s ___________________________________

A p p r o v e d  b y  C o m m i s s i o n e r :  ^  —

A g e n c y :  H e a l t h  &  S o c i a l "  S e r v i c e s  /

D i s t r i b u t i o n  ( b y  A g e n c y  p r e p a r i n g  f i s c a l  n o t e ) :  

L e g i s l a t i v e  F i n a n c e  

L e g i s l a t i v e  S p o n s o r  

R e q u e s t o r

O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t  

I m p a c t e d  A g e n c y ( i e s )

P h o n e :  4 6 5 - 3 1 7 0

D a t e :  4 / 1 1 / 8 5 ____________________

D a t e :  V - y c -

7/1/84



I C A P I T A L  1  Q ~

I  R E V E N U E  I ~ ~

F U N D I N G :  ( T h o u s a n d s  o f

ItNcKfu. rliNU q

: EDERAL FUNDS

DTHER ---------

TOTAL ---------

^ T A T E  OF ALASKA 1985 LEGISLATI\ Ŝ E S S I O N  

F I S C A L  N O T E  _____________________

R e v i s i o n  D a t e :

i f  N H B  6 7  P u b l i c  S a f e t y
B i l l / R e s o l u t i o n  N o . :  A g e n c y  A t T e c t e d :

T i t l e :  . , a d m i s s a b i I i t y  o r  c e r t a i n  P r o g r a m  C a t e g o r y  A f f e c t e d : ___________________

 h e a r s a y  e v i d e n c e . . . 11 A d m i n i s t r a t i o n  o f  J u s t i c e ________________________________________

S p o n s o r :  P h i l l i p s  B R U ,  P r o g r a m  o r  S u b p r o g r a m ' s )  A f f e c t e d :

R e q u e s t o r :  H o u s e  H F S S  A l a s k a  S t a t e  T r o o p e r s

D a t e  o f  R e q u e s t :  1 - 2 9 - 8 5 ______________________“  ______________ ________________________________________________________________________________________

5 0 0  EQUIPMENT 

5 0 0  LAND & STRUCTURES 

7 0 0  GRANTS, CLAIMS 

3 0 0  MISCELLANEOUS

T O T A L  O P E R A T I N G

P O S I T I O N S :

rUUL-iIMt

3ART-TIME
TEMPORARY

E X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d s  o f  D o l l a r s )

7 7 ”bo

O P E R A T I N G  

rUlTWikiONAL" SERVICES 
2 00  TRAVEL

FY  b o FY 87 F Y  8 8

3 0 0  CONTRACTUAL 

* 0 0  SUPPLIES

A N A L Y S I S :  A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y  

S e e  a t t a c h m e n t .

F r a n c i s  C .  A l l a n  / 

A l a s k a  S t a t e  i r o o p

Ch. C . d

P r e p a r e d  B y : _  

D i v i s i o n :

A p p r o v e ^  ^ / C o m m i s s i o n e i ^ 6 v ( ? t 1 ,  J * < ^ ' tJJJa D e r n  

A g e n c ^ y  p a r t m e n t  0 f  P u g T i T ' S a f e f y

D i s t r i b u t i o n  ( b y  A g e n c y  p r e p a r i n g  f i s c a l  n o t e ) :  

L e g i s l a t i v e  F i n a n c e  

L e g i s l a t i v e  S p o n s o r  

R e q u e s t o r

O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t  

I m p a c t e d  A g e n c y ( i e s )

2 6 9 - 5 6 0 1

P h o n e :

D a t e :  1 / 2 3 / 0 5

D a t e :

7/1/84



HB 6 7

F i s c a l  N o t e  A t t a c h m e n t  

0 1 / 2 3 / 8 5

N o  a d d i t i o n a l  c o s t s  a r e  d i r e c t l y  a s s o c i a t e d  w i t h  p a s s a g e  o f  t h i s  

l e g i s l a t i o n .  H o w e v e r ,  i t  s h o u l d  b e  n o t e d  t h a t  t h e  G o v e r n o r ' s  

R e q u e s t e d  C I P  b u d g e t  c o n t a i n s  a  $ 5 9 , 7 0 0  S e x u a l  A s s a u l t  I n v e s t i g a t i o n  

E q u i p m e n t  P u r c h a s e  p r o j e c t .  T h i s  p r o j e c t  w a s  s u b m i t t e d  i n  

a n t i c i p a t i o n  o f  p a s s a g e  o f  t h i s  t y p e  l e g i s l a t i o n .

T h e  p r o j e c t  i n v o l v e s  t h e  p u r c h a s e  o f  v i d e o  t a p i n g  e q u i p m e n t  t o  

r e c o r d  i n t e r v i e w s  w i t h  v i c t i m s .  T h i s  e q u i p m e n t  w o u l d  b e  l o c a t e d  i n  

t h e  e l e v e n  A l a s k a  S t a t e  T r o o p e r s  p o s t s  t h r o u g h o u t  t h e  s t a t e .



D E P A R T M E N T  O F  P U B L I C  S A F E T Y  

P O S I T I O N  P A P E R  -  C S H B  6 7  ( J u d )  

S u p p o r t  

A p r i l  3 0 ,  1 9 8 5

CS H B  6 7 ( J u d )  -  " A n  A c t  r e l a t i n g  t o  t h e  a d m i s s i b i l i t y  o f  h e a r s a y

e v i d e n c e  o f  c e r t a i n  s t a t e m e n t s  b y  c h i l d r e n  b e f o r e  g r a n d  

j u r i e s ;  a n d  a m e n d i n g  R u l e  6 ( r ) ,  A l a s k a  R u l e s  o f  C r i m i n a l  

P r o c e d u r e . "

T h i s  B i l l  w i l l  a l l o w  t h e  u s e  o f  h e a r s a y  e v i d e n c e  f r o m  s e x u a l l y  a b u s e d  

c h i l d r e n  i n  g r a n d  j u r y  p r o c e e d i n g s .  I t  i s  a n  a t t e m p t  t o  s h i e l d  v i c t i m s  

f r o m  a d d i t i o n a l  e m o t i o n a l  t r a u m a .

H o u s e  B i l l  6 7  w i l l  a l l o w  a n  i n d i v i d u a l  t r a i n e d  i n  c h i l d  a b u s e  c a s e s  w h o  

h a s  i n t e r v i e w e d  t h e  v i c t i m  t o  t e s t i f y  i n  h i s  o r  h e r  p l a c e  o r  i t  w i l l  

a l l o w  t h e  s u b m i s s i o n  o f  a  v i d e o  t a p e  o f  t h e  i n t e r v i e w .  C o u r t r o o m  

a t m o s p h e r e  o f t e n  i n h i b i t s  a n d  i n t i m i d a t e s  t h e  y o u n g  v i c t i m s  -  

p a r t i c u l a r l y  o n e  w h o  m a y  b e  d i s c u s s i n g  a  s e x u a l  e n c o u n t e r  w i t h  a  p a r e n t  

o r  r e l a t i v e .

T h i s  l e g i s l a t i o n  w i l l  n o t  r e s u l t  i n  a b u s e  o f  t h e  g r a n d  j u r y  s y s t e m  a n d  

o n l y  a d d r e s s e s  c a s e s  o f  s e x u a l  a b u s e  o f  m i n o r s .  A l t h o u g h  t h e  a d m i t t a n c e  

o f  h e a r s a y  e v i d e n c e  i s  n o t  t r a d i t i o n a l  i n  g r a n d  j u r y  p r o c e e d i n g s  i n  

A l a s k a ,  c a s e s  o f  t h i s  t y p e  w a r r a n t . a n  e x c e p t i o n  t o  p r o t e c t  t h e  v i c t i m s .
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C O M M IT T E E  S U B S T I T U T E  F O R  H O U S E  B I L L  6 7

F o r  a n  A c t  e n t i t l e d  " a n  A c t  r e l a t i n g  t o  t h e  a d m i s s i b i l i t y  o f  h e a r s a y  

e v i d e n c e  o f  c e r t a i n  s t a t e m e n t s  b y  c h i l d r e n  b e f o r e  g r a n d  j u r i e s ;  a n d  

a m e n d i n g  R u l e  6 ( r ) ,  A l a s k a  R u l e  o f  C r i m i n a l  P r o c e d u r e " .

j u r y  p r o c e e d i n g s  o f  h e a r s a y  

t i n q  t o  a n y  o f f e n s e .

T h i s  b i l l  w o u l d  a l l o w  a d m i s s i o n  a t  g r a n d  j u r y  p r o c  

s t a t e m e n t s  o f  c h i l d r e n  u n d e r  1 2  y e a r s  o f  a g e  r e l a t i n g

T h e  d e p a r t m e n t  s u p p o r t s  l e g i s l a t i o n  t h a t  w i l l  i n c r e a s e  t h e  p r o t e c t i o n  o f  

c h i l d r e n  f r o m  h a r m .  I n i t i a l l y  H B  6 7  c o v e r e d  h e a r s a y  e x c e p t i o n s  r e l a t i n g  

o n l y  t o  s e x u a l  o f f e n s e s ,  b o t h  a t  g r a n d  j u r y  a n d  a t  t r i a l .  T h e  

d e p a r t m e n t  s u p p o r t e d  p o r t i o n s  o f  h e a r s a y  e x c e p t i o n  r e l a t i n g  t o  s e x u a l  

o f f e n d e r s  a t  g r a n d  j u r y  b u t  n o t  a t  t r i a l  d u e  t o  t h e  p o t e n t i a l  

c o n s t i t u t i o n a l  i s s u e s .

R E C O M M E N D E D :

M l c H a e T T T  p V i f e f e ,  ' D i r e c t o r  

D i v i s i o n  o f  F a m i l y  

a n d  Y o u t h  S e r v i c e s

D A T E :

A P P R O V E D

J 6 h n  R .  P u g h ,  C o n c e s s i o n e r  

d e p a r t m e n t  o f  H e a l t h

D A T E :

j p a r t m e n t  

a n d  S o c i a l  S e r v i c e s

* ) 4 ' s s J



R E Q U E S T  F I S C A L  D E T A I L

B i i 1 / R e s c l u t i o n  N o . ;  C S  H B  N o .  6 7  A g e n c y  A f f e c t e d ; H e a l t h  a n d  S o c i a l  S e r v i c e s

T i t l e ;  A n  A c t  r e l a t i n g  t o   P r o g r a m  C a t e g o r y  A f f e c t e d : ______________________________________________

h e a r f i frV; . ^ i d e n c e   S o c i a l  S e r v i c e s  ____________________________________
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D a t e  o f  R e q u e s t ;  4 / 3 / 8 5

E X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d s  o f  D o l l a r s )

O P E R A T I N G

F T  tiD

DJO

U
. FV  8 / FY  8 8 F Y  8 9 F Y  9 0

1 0 0  PERSONAL SERVICES 

2 0 0  TRAVEL 

3 0 0  CONTRACTUAL 

U00 SUPPL IES  

5 0 0  EQUIPMENT 

S00  LAND & STRUCTURES 

7 0 0  CRANTS, CLAIMS 

3 0 0  MISCELLANEOUS

i

T O T A L  O P E R A T I N G - o - - 0 -  • - 0 - - 0 - - 0 -

\ l A P i i A L - n - - n -  . ' - n . - n . - n -  1

-

i R E V E N U E - n - .  - n -  : - 0 - - 0 - - u -  |

F U N D I N G :  ( T h o u s a n d s  o f  D o l l a r s )

jL m l i v i l  rui»J !

-EDERAL FUNDS 1

DTHER
i

TOTAL - 0 -

1
O
1101

- 0 - - 0 -

■ Uu*-* 1 I K t

3ART-T IME

TEMPORARY

- 0 -  1 1 .

- n -  1 1 •

- o -  ' !
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D E P A R T M E N T  O F  P U B L I C  S A F E T Y  

P O S I T I O N  P A P E R  -  C S H B  6 7  ( J u d )  

S u p p o r t  

A p r i l  3 0 ,  1 9 8 5

C S H B  6 7 ( J u d )  -  " A n  A c t  r e l a t i n g  t o  t h e  a d m i s s i b i l i t y  o f  h e a r s a y

e v i d e n c e  o f  c e r t a i n  s t a t e m e n t s  b y  c h i l d r e n  b e f o r e  g r a n d  

j u r i e s ;  a n d  a m e n d i n g  R u l e  6 ( r ) ,  A l a s k a  R u l e s  o f  C r i m i n a l  

P r o c e d u r e . "

T h i s  B i l l  w i l l  a l l o w  t h e  u s e  o f  h e a r s a y  e v i d e n c e  f r o m  s e x u a l l y  a b u s e d  

c h i l d r e n  i n  g r a n d  j u r y  p r o c e e d i n g s .  I t  i s  a n  a t t e m p t  t o  s h i e l d  v i c t i m s  

f r o m  a d d i t i o n a l  e m o t i o n a l  t r a u m a .

H o u s e  B i l l  6 7  w i l l  a l l o w  a n  i n d i v i d u a l  t r a i n e d  i n  c h i l d  a b u s e  c a s e s  w h o  

h a s  i n t e r v i e w e d  t h e  v i c t i m  t o  t e s t i f y  i n  h i s  o r  h e r  p l a c e  o r  i t  w i l l  

a l l o w  t h e  s u b m i s s i o n  o f  a  v i d e o  t a p e  o f  t h e  i n t e r v i e w .  C o u r t r o o m  

a t m o s p h e r e  o f t e n  i n h i b i t s  a n d  i n t i m i d a t e s  t h e  y o u n g  v i c t i m s  -  

p a r t i c u l a r l y  o n e  w h o  m a y  b e  d i s c u s s i n g  a  s e x u a l  e n c o u n t e r  w i t h  a  p a r e n t  

o r  r e l a t i v e .

T h i s  l e g i s l a t i o n  w i l l  n o t  r e s u l t  i n  a b u s e  o f  t h e  g r a n d  j u r y  s y s t e m  a n d  

o n l y  a d d r e s s e s  c a s e s  o f  s e x u a l  a b u s e  o f  m i n o r s .  A l t h o u g h  t h e  a d m i t t a n c e  

o f  h e a r s a y  e v i d e n c e  i s  n o t  t r a d i t i o n a l  i n  g r a n d  j u r y  p r o c e e d i n g s  i n  

A l a s k a ,  c a s e s  o f  t h i s  t y p e  w a r r a n t  a n  e x c e p t i o n  t o  p r o t e c t  t h e  v i c t i m s .
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H O U S E  D I S T R I C T  15

M E M O R A N D U M

TO: The Honorable A1 Adams
Chairman, House Finance Committee

FROM: Representative Randy

DATE: April 26, 1985

RE: CSHB 67 (Judiciary)

Your o ff ice  has advised me that the captioned b i l l  w ill be 
before the House Finance Committee next Wednesday and that 
further information regarding the b i l l  was needed.

For your information, 1 am enclosing the following:

a. February 6, 1985 letter from the Alaska Women's 
Commission;

b. Position paper, Department of Health & Social 
Services;

c. Fiscal note/information, from Department of Public 
Safety;

d. Copy of Washington case, State v. S lider, 38 Wn.
689;

e. Copy of Washington case, State v. Ryan, 103 Wn,2d
165;

f .  Copy of Van Hatten v. State, 666 P .2d 1047 (Alaska 
App. 1983);

g. Copy of 1984 memorandum from Legislative Counsel;

State ^ leg is lature

BOX 142 
EAGLE RIVER. ALASKA 

99577
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April 26, 1985
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h. Copy of artic le  from Anchorage News, January 26, 
1985, "Woman asks abuse victims not be forced to te s t ify " ; 
and

i .  Copy of 3/18/85 letter  from the Alaska Foster 
Parents Association.

I f  you have further questions, please do not hesitate to 
contact me. I appreciate your cooperation in scheduling this 
b i l l  for hearing.

RP:jss 
Enclosures



B I L L  S H E F F I E L D ( ( P H O N E  
(307) 561-4227GOVERNOR

S t a t e  o f  A l a s k a

OFFICE OF THE GOVERNOR

A L A S K A  W O M E N ' S  C O M M I S S I O N  
. 3601 C S T R E E T  - SUITE 742 
A N C H O R A G E .  A L A S K A  99503

R e p r e s e n t a t i v e  R a n d y  P h i l l i p s  

P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  R e p r e s e n t a t i v e  P h i l l i p s :

T h e  A l a s k a  W o m e n ' s  C o m m i s s i o n  w o u l d  l i k e  t o  t h a n k  y o u  f o r  

s p o n s o r i n g  H o u s e  B i l l  6 7 ,  " A n  A c t  r e l a t i n g  t o  h e a r s a y  e v i d e n c e  i n  

p r o s e c u t i o n s  f o r  c e r t a i n  s e x u a l  o f f e n s e s ;  a n d  a m e n d i n g  R u l e s  8 0 3  

a n d  8 0 4 ,  A l a s k a  R u l e s  o f  E v i d e n c e ,  a n d  R u l e  6 ( r ) ,  A l a s k a  R u l e s  o f  

C r i m i n a l  P r o c e d u r e . "

O f t e n  i n  c a s e s  o f  c h i l d  s e x u a l  a s s a u l t ,  t h e  v e r y  y o u n g  v i c t i m  w i l l  

d i s c l o s e  t h e  i n c i d e n t  t o  a  t r u s t e d  a d u l t .  I n  a d d i t i o n ,  m a n y  c a s e s  

o f  c h i l d  s e x u a l  a s s a u l t  a r e  n o t  p r o s e c u t e d  b e c a u s e  t h e  c h i l d  i s  

d e t e r m i n e d  t o  b e  t o o  y o u n g .  T h e  C o m m i s s i o n  b e l i e v e s  H o u s e  B i l l  6 7  

w o u l d  a i d  i n  t h e  s u c c e s s f u l  p r o s e c u t i o n  o f  c h i l d  s e x u a l  a s s a u l t  

o f f e n d e r s .  W e  a p p r e c i a t e  y o u r  e f f o r t s  a t  a d d r e s s i n g  t h i s  i s s u e .

I f  w e  c a n  p r o v i d e  y o u  w i t h  a d d i t i o n a l  i n f o r m a t i o n ,  p l e a s e  d o  n o t  

h e s i t a t e  t o  c o n t a c t  u s .

S i n c e r e l y ,

F e b r u a r y  6 ,  1 9 8 5

uJ U J J L

K a t h y  M a r s h a l l  

E x e c u t i v e  D i r e c t o r

l a
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1 0 3  W n , 2 d  1 6 3

N o v .  1 0 8 - *

Fayette U r b a n  Cy. Gov't, 6 6 0  S . W . 2 d  10 (Ky. 1977); 

Salorio v. Glaser, 93  N.J. 447, 461 A.2 d  1100 (1983); S o o  

Line R.R. v. State, 286 N . W . 2 d  4 59 (N.D. 1979); Perkins v. 

C o u n t y  of Albemarle, 214 Va. 416, 200 S.E.2d 566 (1973); 

Gottlieb o. Milwaukee, 33 Wis. 2d 408, 147 N.E.2d 633 

(1967).

T h e s e  state decisions primarily rely o n  the great financial 

a n d  administrative hardship that w o u l d  be  entailed if 

retroactive effect w er e  allowed, a n d  the taxpayers' or tax 

authorities' justifiable reliance o n  a statute w h i c h  is pre­

sumptively constitutional.

T o  the objection that a n  unconstitutional statute is void 

fro m  its inception, the N e w  Jersey S u p r e m e  C o u r t  noted 

the importance of recognizing "that w e  are acting within 

the f r a m e w o r k  of appropriate equitable relief with respect 

to a n  unconstitutional taxation statute . . . "  Salorio, at 

463. In fashioning a n  equitable remedy, reliance interest 

weighs heavily, a n d  the court should seek a blend of w h a t  is 

necessary, fair a n d  workable. Salorio, at 464. S e e  also 

L e m o n ,  at 200-03.

Retailers within the border counties a n d  the D e p a r t m e n t  

of R e v e n u e  have relied o n  the provisions of R C W  82.04- 

.2902(1) a n u  (2) since its effective date, M a r c h  1, 1983. T h e  

liability for the p a y m e n t  of a retail sales tax is u p o n  the 

buyer, with the d uty to collect a n d  remit to the D e p a r t m e n t  

of R e v e n u e  u p o n  the seller. R C W  82.08.050; M u r r a y  u. 

State, 62 W n . 2 d  619, 623, 384 P.2d 337 (1963); Kaeser v. 

Everett, 47 W n . 2 d  666, 667, 289 P.2d 3 4 3  (1955). It w o u l d  

be practically impossible for the border county retailers to 

collect the tax o n  transactions occurring prior to this opin­

ion.

Retroactive application of the present decision w o u l d  

impose a substantial hardship o n  the retailers in the border 

counties. W e  will not impose suc h  a b u r d e n  u p o n  the 

retailers that cannot legally be passed o n  to the buyers.

O n  the basis of the circumstances a n d  equities of this 

case, the foregoing considerations a n d  authorities persuade 

us of the appropriateness of prospective effect to our hold­

N o v .  1 9 8 4 S T A T E  v .  R Y A N

1 0 3  W n . 2 d  1 6 5

ing that R C W  82.04.2902(1) a n d  (2) are unconstitutional.

C o n c l u s i o n

W e  hold that R C W  82.04.2902(1) a n d  (2) are unconstitu­

tional. T h e  statewide retail sales tax rate is 6.5 percent, a n d  

shall be uniformly applied a n d  collected in all counties of 

the state prospuctively c o m m e n c i n g  o n  J a n u a r y  1, 1985.

W i l l i a m s , C.J., R o s e l l i n i , U t t e r , B r a c h t e n b a c i i , D o l - 

l i v e r , D i m m i c k , a n d  P e a r s o n , JJ., a n d  C u n n i n g h a m , J. P r o  

Tern., concur.

After modification, further reconside.ation d e n i e d  

D e c e m b e r  13, 1984.

[No. 50216-1. E n  Banc. November 26,1984.]

T h e  S t a t e  o f  W a s h i n g t o n ,  Respondent, v. J o h n  

T. R y an, Appellant.

[1] Criminal L a w  —  Evidence —  H e a r s a y  —  Right of Confron­

tation —  Test. The admission of an out-of-court statement 

incriminating a defendant does not violate his right to confront an 

adverse witness if the declarant is shown to be legally unavailable to 

testify in court and the statement is shown to be trustworthy.

[2] Criminal L a w  —  Evidence —  H e a rsay —  Unavailability of 

Witness —  W h a t  Constitutes. For purposes of determining the 

availability of a witness for cross examination regarding an out-of- 

court statement, a witness is not unavailable unless the proponent 

of the witness has made a good faith ellort to obtain or excuse the 

witness' presence at trial. Unavailability may arise from physical 

absence or from refusal to testify, but incompclcncy dues not neces­
sarily estublish unavailability.

[3] Juveniles —  Witnesses —  Co m p e t e n c y  —  Children —  

Determination; Children under the ogo of 10 arc competent to 

testify as witnesses unlcBs the court has examined thorn and deter­

mined that they nre incapable of perceiving fuels or unable to 
truthfully relate facts under examination.

|4l Criminal L a w  —  Evidence —  Hearsay —  Reliability —
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Competency. Generally, a witness must have been competent at 

the time of making an out-of-court statement before the statement 

can bo admitted.

[6] Sexual Offenses —  Statement of Child Victim —  Reliability

—  N a ture of Crime. The reliability of an out-of-court statement 

is no less necessary because it is made by a child who is a sexual 

offense victim.

[6] Sexual Offenses —  Statement of Child Victim —  Reliability

—  Corroboration. R C W  9A.44.120, which provides for admission 

of an out-of-court statemont by a child who is a sexual offense vie* 

tim, requires that the trial courL make separate and independent 

determinations as to reliability and corroboration of the statement.

[7] Criminal L a w  —  Confessions —  Corroboration —  N e c e s­

sity. A  conviction cannot be based on a confession unless at least a 

prima facie case is established by evidence independent of the con­

fession.

[8] Statutes —  Construction —  Judicial Procedure —  Rules on 

S a m e  Subject. Procedural statutes are valid unless in direct con­

flict with court rules.

(B) Sexual Offenses —  Statement of Child Victim —  Subject 

and Title of Act —  Sufficiency. The title of Laws of 1982, ch. 

129 provides sufficient notice and evidences a rational unity with tho 

subject of the act, v iz ., the admissibility of the statement of a child 

victim of a sexual offense.

D o l m v e r , D i m m i c k , U t t e r , a n d  D o r e , J J . ,  c o n c u r  b y  s e pa ra te  o p in i o n s ;  

A n d e r s e n , J . ,  d i d  n o t  p a r t i c ip a t e  i n  the  d i s p o s i t i o n  o f  th is  case.

Nature o f Action: Prosecution for committing indecent 
liberties on two children under the age of 10.

Superior Court: The Superior Court for Okanogan 
• County, No. 7125, James R. Thomas, J., on November 24, 

1982, entered a judgment on a  verdict of guilty after 
admitting evidence of out-of-court statements by the vic­
tims and finding that the victims were unavailable as wit­
nesses.

Supremo Court: Holding that the victims were not 
shown to be unavailable, that their statements were not 
shown to be reliable, and that the conviction could not be 
sustained on the basis of the defendant's confession alone,

Nov. 1984 STATE v. RYAN
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the court reverses the conviction a n d  r e m a n d s  for further 

proceedings.

J o h n  G. Burchard, Jr., for appellant.

Douglas S. Boole, Prosecuting Attorney, for respondent.

J a m e s  E. Lobsenz of Washington Appellate Defender 

Association, a m i c u s  curiae for appellant.

W i l l i a m s , C.J.— H e a r s a y  statements of child victims of 

sexual abuse are conditionally admissible in criminal trials 

un der R C W  9A.44.120. D e f e n d a n t  (appellant) J o h n  R y a n  

w a s  convicted in O k a n o g a n  C o u n t y  of t w o  counts of inde­

cent liberties in a trial w h e r e  hearsay statements of the t w o  

alleged victims wer e  admitted u n d e r  this statutory e x cep­

tion to the hearsay rule. Division T h r e e  of the C o u r t  of 

Appeals certified to this court the question w h e ther R C W  

9A.44.120 violates the confrontation clauses of the state a n d  

federal constitutions. T h e  admission of the statements did 

not c o m p l y  with the statute's requirements, a n d  resulted in 

a denial of defendant's right of confrontation u n d e r  the 

sixth a m e n d m e n t  to the U n ited States Constitution a n d  

Const, art. 1, § 22 (amend. 10). W e ,  therefore, reverse the 

couvictions.

C o u n t  1 charged that the defendant c o m m i t t e d  indecent 

liberties u p o n  4 '/2-year-old b o y  " M "  o n  or a b out J u n e  25, 
19(12, a n d  count 2 charged the s a m e  c o n duct with a 5-year- 

old boy "J", o n  or a b o u t  J u n e  1, 1982. A t  trial, in S e p t e m­

ber 1982, neither child testified. B o t h  parties stipulated 

that the boys were incompetent. T h e  basis for the d e f e n d­

ant's stipulation is not apparent, but the State argued that 

the boys w ere "statutorily incompetent". Report of P r o­

ceedings, vol. II, at 17-18. T h e  State further argued that 

the children's inc o m p e t e n c y  rendered t h e m  unavailable.1

Out-of-court statements m a d e  by  tho t w o  children were

'Defendant disputed tho Issue of unavailability in hit trial, but concedes It In 
hiu uppufll. Ah amicus correctly points out, and us this opinion confirms, this con* 
cession is erroneous.
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offered through the testimony of M ' s  m o t h e r  a n d  aunt, a n d  

J'a mother. T his hearsay testimony, the State argued, w a s  

permitted b y  R C W  9A.44.120, w h i c h  provides in relevant 

part:

A  statement m a d e  b y  a child w h e n  u n d e r  the age of 

ten describing a n y  act of sexual contact performed with 

or o n  the child b y  another, not otherwise admissible by  

statute or court rule, is admissible in evidence in criminal 

proceedings in the courts of the state of W a s h i n g t o n  if:

(1) T h e  court finds, in a hearing conducted outside the 

presence of the jury that the time, content, a n d  c irc u m­

stances of the statement provide sufficient indicia of reli­

ability; a n d

(2) T h e  child either:
(a) Testifies at the proceedings; or

(b) Is unavailable as a witness: Provided, T h a t  w h e n  
the child is unavailable as a witness, such statement m a y  

be admitted only if there is corroborative evidence of the 

act.

T h e  trial court accepted the State's a r g u m e n t  that the 

children w ere statutorily incompetent, a n d  also unavailable. 

In satisfaction of the corroboration requirement, the trial 

court found that the defendant's k n o w i n g  a n d  voluntary 

confession established corroboration. T h e  record reveals 

that the defendant a d m itted the charged conduct regarding 

M  to M ' s  mother, a n d  later to a police ofiicer. T h e  record 

does not disclose a n  admission of the charged misconduct 

in regard to J.

T h e  following circumstances surrounded the m a k i n g  of 

the children's statements: O n  J u n e  25, 1982, M ' s  aunt, 

while babysitting, questioned M  a b out the source of s o m e  

c a n d y  h e  brought to her house. M  initially indicated thut a 

person across the street h u d  jiven it lo him, but later said 

that ’J o h n  w o u l d  give it to h i m ’ if he  permitted certain 

sexual contact. R e port of Proceedings, vol. II, at 10. M 'c 

aunt reported these statements to M ' s  m o t h e r  w h o  again 

questioned M .  M  told his m o t h e r  the s a m e  story. M ' s  

m o t h e r  also testified that she h u d  forbidden M  to accept 

candy.
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M ' s  m o t h e r  reported w h a t  she h a d  b e e n  told to J's 

mother. O n  J u n e  27, 1982, J's m o t h e r  questioned her son, 

a n d  he told his m o t h e r  substantially the s a m e  thing M  h a d  

told his mother. J's m o t h e r  testified that o n  J u n e  24, she 

h a d  questioned J  about c a n d y  in his possession, a n d  he 

responded that it h a d  been given to h i m  for his birthday. 

Neither m o t h e r  w a s  able to state with certainty w h e n  the 

charged acts h a d  occurred, as neither child h a d  a solid c o n­

ception of time.

D e f e n d a n t  challenges his conviction o n  several theories:

(1) H e  contends that R C W  9A.44.120 ( L a w s  of 1982, ch. 

129, § 2, p. 559, effective J u n e  10, 1982) denies h i m  the 

right of confrontation u n der the sixth a m e n d m e n t  to the 

United States Constitution, a n d  the right to face-to-face 

confrontation guaranteed u n d e r  Const, art. 1, § 2 2  (amend. 

10). (2) H e  argues that his confession is inadmissible with­

out the State's first establishing the corpus delicti. (3) H e  

challenges the legislative authority to enact evidentiary 

rules as violative of separation of p o w e r s  doctrine. (4) 

D e f e n d a n t  contends that the passage of the act violated 

Const, art. 2, § 19 notice provisions. Finally, (5) h e  argues 

that the effective date of the act, J u n e  10, 1982, being s u b­

sequent to J u n e  1, 1982, the date of the alleged count 2 

incident, renders the act ex post facto as to that count.

I

C o n f r o n t a t i o n  

T h e  Sixth A m e n d m e n t ' s  confrontation clause provides, 

"|i]n all criminal prosecutions, the accused shall enjoy the 

right . . .  to be confronted with the witnesses against h i m  

. . ." Const, art. 1, § 22 (amend. 10) provides: "In criminal 

prosecutions the accused shall have the right . . .  to m e e t  

the witnesses against h i m  face to face . . . "  Neither clause 

has been rend literally, for to d o  so w o u l d  result in elimi­

nating all exceptions to the hearsay rule. Ohio v. Roberts, 

448 U.S. 56, 35 L. Ed. 2 d  597, 100 S. Ct. 2531 (1980). T h e  

confrontation clause is m o r e  than a codification of c o m m o n  

law hearsay rules, a n d  m a y  be violated even though hearsay
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statements are admitted u n d e r  recognized exceptions. Ca l i ­
f o rn i a  v .  G r e e n ,  399 U.S. 149, 26 L. Ed. 2d  489, 90 S. Ct. 
1930 (1970). T h e  right to confrontation excludes s o m e  

hearsay, a n d  "countenances only hearsay m a r k e d  with such 

trustworthiness that 'there is n o  material departure fro m  

the reason of the general rule.” R o b e r t s ,  at 65, quoting 

S n y d e r  u. M a s s a c h u s e t t s ,  291 U.S. 97, 107, 78  L. Ed. 674, 
54 S. Ct. 330, 90  A.L.R. 5 75 (1934).

[1] T h e  general approach e m p l o y e d  b y  the S u p r e m e  

C o u r t  to test hearsay admissions against confrontation 

rights requires: (1) Either the production of the out-of- 

court declarant or a demonstration of unavailability, a n d

(2) assurances of reliability of the statement. R o b e r t s ,  at 66. 
"Reliability can be inferred without m o r e  in a case w h e r e  

the evidence falls within a firmly rooted hearsay exception. 

In other cases, the evidence m u s t  b e  excluded, at least 

absent a showing of particularized guarantees of trustwoi- 

thiness." (Footnote omitted.) R o b e r t s ,  at 66.
R C W  9A.44.120 is not within the category of firmly 

rooted hearsay exceptions, a n d  b y  its terms is to be used 

w h e n  the child's out-of-court declaration is "not otherwise 

admissible b y  statute or court rule".

T h e  requirements for admission u n d e r  R C W  9A.44.120 

c o m p o r t  with the general a p p r o a c h  utilized to test hearsay 

against confrontation guaranties. T h e  statute requires a 

preliminary determination "that the time, content, a n d  cir­

cums t a n c e s  of the statement provide suflicient indicia of 

reliability . . .". It requires the child to testify at the p ro­

ceedings, or to b e  unavailable, a n d  does not alter the n ec­

essary s h o w i n g  of unavailability. Neither unavailability nor 

reliability w ere s h o w n  prior to admitting the hearsay testi­

m o n y .

A

Unavaii.auii.ity 

T h e  Sixth A m e n d m e n t  requires a demonstration of u n a ­

vailability w h e n  the declarant witness is not produced. 

R o b e r t s ,  at 65. A  witness m a y  not be d e e m e d  unavailable
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unless the prosecution has m a d e  a  goo d  faith effort to 

obtain the witness' presence at trial. B a r b e r  u. P a g e ,  390 
U.S. 719, 2 0 L. Ed. 2 d  255, 8 8  S. Ct. 1318 (1968). W h e n  a 

confrontable witness is not p r o d u c e d  unavailability m u s t  be 

certain. S t a t e  v. S m i t h ,  85 W n . 2 d  840, 5 40 P.2d 424 (1975).
T h e  State accounted for the children's absence b y  saying 

they wer e  not subpoenaed. R e p o r t  of Proceedings, vol. II, at 

17. Apparently, they w e r e  not s u b p o e n a e d  because the 

prosecutor believed they were "statutorily incompetent", 

a n d  h e nce unavailable. R e p o r t  of Proceedings, vol. II, at 18. 

T h e  State's equation of unavailability a n d  i n c o m p e t e n c y  is 

faulty in several respects. First, i n c o m p e t e n c y  a n d  unavail­

ability serve separate purposes, a n d  m e a n  different things. 

Second, as the discussion o n  reliability b e l o w  indicates, a 

resolution that a witness is incompetent precludes m o s t  

hearsay statements of that witness w h e t h e r  available or 

not. Third, the State has misconstrued the statutory defi­

nition of incompetency.

[2] Unavailability m e a n s  that the p r o p o n e n t  is not 

presently able to obtain a confrontable witness' testimony. 

It is usually based o n  the physical absence of the witness, 

but m a y  also arise w h e n  the witness has asserted a privi­

lege, refuses to testify, or claims a lack of m e m o r y .  S e e  E R  

804(a); 5 A  K. Tegland, W a s h .  Prac., E v i d e n c e  § 393 (2d ed. 
1982). Unavailability in the constitutional sense addition­

ally requires the prosecutor to m a k e  a g o o d  faith effort to 

obtain the witness' presence at trial. R o b e r t s ,  at 74.
C o m p e t e n c y ,  o n  the other hand, m e a n s  that the witness 

"has suflicient ment a l  capacity to understand the nature 

a n d  obligation of a n  oath a n d  possessed of suflicient m i n d  

a n d  m e m o r y  to observe, recollect, a n d  narrate the things he 

has seen or heard." S t a t e  u. M o o r i s o n ,  43 W n . 2 d  23, 28-29, 
25 9  P.2d 1105 (1953). T h e  statutory categories of persons 

w h o  are incompetent to testify illustrate its meaning:

(1) T h o s e  w h o  are of u n s o u n d  m i nd, or intoxicated at 
the time of their production for examination, a n d

(2) Children u n der ten years of age, w h o  appe a r  inca­

pable of receiving just impressions of the facts, respecting
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wh ich they are examined, or of relating t h e m  truly.

R C W  6.60.050.

[3] It is clear that children u n d e r  10 are not statutorily 

incompetent. O n l y  those children w h o  are incapable of per­

ceiving or truthfully relating the facts of the case are 

incompetent.2 C o m p e t e n c y  is a matter to be determined b y  

the trial court within the f r a m e w o r k  of R C W  5.60.050.

S t a t e  v. F r o e h l i c h ,  96 W n . 2 d  301, 6 3 5  P.2d 127 (1981). 

Guidelines for the trial court in reaching its determination 

p r e s u m e  that the court has e x a m i n e d  the child, observed 

his m a n n e r ,  intelligence, a n d  m e m o r y .  L a u d e r m i l k  v. C a r - 
p e n t e r ,  7 8  W n . 2 d  92, 457 P.2d 1004, 4 69 P.2d 547 (1969);
S t a t e  v. A l l e n ,  70 W n . 2 d  690, 424 P.2d 1021 (1967).

Stipulated incompetency based o n  a n  erroneous u n d e r­

standing of statutory inco m p e t e n c y  is too uncertain a basis 

to find unavailability. T o  excuse production of a witness 

w h o s e  testimony is offered against a criminal defendant 

through hearsay repetition, a m o r e  certain s h o w i n g  is 

required. R o b e r t s  recognized that the g o o d  faith effort 

i n c u m b e n t  o n  the State to produce the witness does not 

require a futile act. ' B u t  if there is a possibility, albeit 

remote, that affirmative m e a s u r e s  m i g h t  p r o d u c e  the 

declarant, the obligation of g o o d  faith m a y  d e m a n d  their 

effectuation." R o b e r t s ,  at 74. T h e  unexplained failure of the 

State to p r o duce the children exemplifies the fears of o n e  A t

c o m m e n t a t o r  that R C W  9A.44.120 m a y  serve as a  disincen- ”

tive to call the child witness. C o m m e n t ,  C o n f r o n t i n g  C h i l d  
V i c t i m s  o f  S e x  A b u s e :  T h e  L J n c o n s t i t u t i o n a l i t y  o f  t h e  
S e x u a l  A b u s e  H e a r s a y  E x c e p t i o n ,  7 U. P u g e t  S o u n d  L.

Rev. 387, 3 9 8  (1984). B e c ause the State m a d e  n o  apparent 

effort to p r o d u c e  the children or to excuse their production, 

the first of the R o b e r t s  requirements, production or d e m ­

onstrated unavailability, is not met.

!CrR 6.12(c) specific!! no age at which children's competency is suspect, pro­
viding: "The billowing persons ere incompetent to testify:... (2) children who do 
not have the capacity of receiving just impressions of the facts about which they 
are examined or who do nut have the capacity of relating them truly.'-Thus tho 

material measure of competency is not ago.
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B

R e l i a b i l i t y

[4] O n e  of the reasons for finding a child i n c o mpetent is 

inability to receive just impressions of the facts concerning 

the event. R C W  5.60.050(2). If the trial court h a d  e x a m i n e d  

the children a n d  f o u n d  t h e m  incompetent o n  this basis, 

their testimony w o u l d  be too unreliable for admission.

T h e  declarant's c o m p e t e n c y  is a precondition to a d m i s­

sion of his hearsay statements as are other testimonial 

qualifications.

T h e  hearsay rule is merely a n  additional test or safe­

guard to be applied to testimonial evidence otherwise 

admissible. T h e  admission of hearsay statements, by  w a y  

of exception to the rule, therefore presupposes that the 

assertor possessed the q u a l i f i c a t i o n s  o f  a  w i t n e s s  . . .  in 
regard to k n o wledge a n d  the like.

(Footnote omitted.) 5 J. W i g m o r e ,  E v i d e n c e  § 1424, at 255 
(rev. 1974).

[5] If the declarant w a s  not c o m p e t e n t  at the time of 

m a k i n g  the statements, the statements m a y  not be  intro­

d u c e d  through hearsay repetition. 5 J. W i g m o r e ,  s u p r a  at 
304. T h e  exceptions to this general rule are res gestae 

utterances or fresh complaints.3 S t a t e  v. L o u n s b e r y ,  74 

W n . 2 d  659, 661, 4 4 5  P.2d 1017 (1968); S t a t e  v .  M u r l e y ,  35 
W n . 2 d  233, 236-37, 212 P.2d 801 (1949); S t a t e  u. B e a u d i n ,  
76 W a s h .  306, 307, 136 P. 137 (1913). S e e  a l s o  4 J. W e i n ­

stein &  M .  Berger, E v i d e n c e  11 804(a)(01], at 8 0 4 - 4 0  (1981). 
Exceptions to the general rule are based o n  the historically 

established trustworthiness of the statement.

A  review of the subject indicates that cases involving 

an  indecent assault u p o n  a child s e e m  to receive ruther 

special treatment. T h e  courts quite frequently h a v e  

a d m i t t e d  hearsay s t a t ements of a child tending to 

incriminate the defendant. Usually such statements are

3T I ic tcrin *rc9 gestae* has fallen into disuse in favor of the more precise evi­
dentiary rules of present aenso impression, excited ultcruuce, then existing men­

tal, emotionul, or physical condition, and statements for purposes of medical 
diagnosis or treatment. See E R  803(a)(1), (2), (3), (4); E. Cleary, McCormick on 
Evidence § 288 (2d cd. 1972).
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justified o n  the basis of r e s  g e s t a e ,  or because they tend 
to s h o w  the condition of the child at the time of the 

statement. H o w e v e r ,  s o m e  cases leave the impression 

that the testimony w a s  allowed purely because of a b h o r­

rence of the crime involved. T h e  better-reasoned cases 

s e e m  to require that, with the exception of r e s  g e s t a e  
u t t e r a n c e s ,  all hearsay statements introduced u n d e r  a n y  
exception to the rule should be m a d e  b y  s o m e o n e  c o m ­

petent as a witness at the time the statement w a s  m a d e .

(Footnotes omitted.) Stafford, T h e  C h i l d  a s  a  W i t n e s s ,  37 
W a s h .  L. Rev. 303, at 3 07 (1962). T h e  trial court did not 

determine w h e t h e r  the children were c o m p e t e n t  w h e n  they 

m a d e  the statements. If they w ere not, their statements 

m u s t  be excluded as being unreliable.

[6] A d e q u a t e  indicia of reliability m u s t  be f o u n d  in ref­

erence to circumstances surrounding the m a k i n g  of the out- 

of-court statement, and. not f r o m  subsequent corroboration 

of the criminal act. " T h e  circumstantial guarantees of 

trustworthiness o n  w h i c h  the various specific exceptions to 

the hearsay rule are based are those that existed at the 

time the statement w a s  m a d e  a n d  d o  not include those that 

m a y  b e  a d d e d  b y  using hindsight." H u f f  u. W h i t e  M o t o r  
C o r p . ,  6 09 F.2d 286, 2 92 (7th Cir. 1979). T h e  trial court 

stated that it found reliability in the time, content, a n d  

circumstances of the statement, b ut in so finding indicated 

only o n e  factor— the defendant's confessions. T h e  trial 

court w a s  apparently persuaded that the statements of the 

children m u s t  he reliable, if, in hindsight they prove to be 

true. R C W  9A.44.120 d e m a n d s  more.

T h e  statute requires separate determinations of reliabil­

ity a n d  corroboration w h e n  the child is unavailable. T h e  
w o r d  "and" is conjunctive. S t a t e  u. C a r r ,  97 W n . 2 d  436, 

436, 6 4 5  P.2d 1098 (1982). T h e  Legislature w o u l d  h a v e  used 

the w o r d  "or" h a d  it intended the disjunctive. C h i l d e r s  u. 
C h i l d e r s ,  89 W n . 2 d  592, 575 P.2d 201 (1978); S t a t e  u. 
D i x o n ,  78  W n . 2 d  796, 4 7 9  P . 2 d  931 (1971). A l t h o u g h  

defendant's confession w a s  offered as corroboration, wholly 

absent are the requisite circumstantial guaranties of reli­

ability.

Nov. 1984 STATE v. RYAN
103 Wn.2d 165

175

T h e  S u p r e m e  Court allowed that hearsay exceptions bear 

adequate indicia of reliability w h e n  " m a r k e d  with such 

trustworthiness that 'there is n o  material departure f r o m  

the reason of the general rule.'" O h i o  v. R o b e r t s ,  448 U.S. 
56, 65, 65 L. Ed. 2d  597, 100 S. Ct. 2531 (1980) (quoting 

S n y d e r  o. M a s s a c h u s e t t s ,  291 U.S. 97, 107, 7 8  L. Ed. 674, 
54 S. Ct. 330, 9 0  A.L.R. 575 (1934)). T h e  rationale underly­

ing hearsay exceptions is well expressed b y  W i g m o r e :

T h e  purpose a n d  reason of the hearsay rule is the key 
to the exceptions to it.

T h e  theory of the hearsay rule . . .  is that the m a n y  

possible sources of inaccuracy a n d  unlrustworthiness 

w hich m a y  lie underneath the bare untested assertion of 

a witness can best be brought to light a n d  exposed, if 

they exist, b y  the test of cross-examination. B u t  this test 

or security m a y  in a given instance be superfluous; it m a y  

be sufficiently clear, in that instance, that the statement 

offered is free e n o u g h  f r o m  the risk of inaccuracy a n d  

untrustworthiness, so that the test of cross-examination 

w o u l d  be  a w o r k  of supererogation.

5 J. W i g m o r e ,  E v i d e n c e  § 1420, at 251 (rev. 1974). A n y  

statement offered as a n  exception to the hearsay rule m u s t  

be m a d e  u n d e r  circumstances c o m p a r a b l e  in their inherent 

trustworthiness to serve as a substitute for cross e x a m i n a­

tion.

W h e r e  cross examination w o u l d  be  superfluous, the right 

of confrontation is not offended. W h e r e  cross examination 

w o u l d  serve to expose untrustworthiness or inaccuracy, 

denial of confrontation "'"would be constitutional error of 

the first m a g n i t u d e  a n d  n o  a m o u n t  of s h o wing of w a n t  of 

prejudice w o u l d  cure it." . . (Citation omitted.) D a u i s  u. 
A l a s k a ,  415 U.S. 308, 318, 39 L. Ed. 2 d  347, 94 S. Ct. 1105 
(1974) (citing S m i t h  v. I l l ino i s ,  3 90 U.S. 129, 131, 19 L. Ed. 
2d 956, 88 S. Ct. 7 4 8  (1968)).

Recently this court a d opted a set of factors applicable to 

determining the reliability of out-of-court declarations. 

S t a t e  u. P a r r i s ,  9 8  W n . 2 d  140, 6 54 P.2d 77 (1982). T h o s e  
factors are: "(1) w h e t h e r  there is a n  apparent motive to lie;

(2) the general character of the declarant; (3) w h e ther m o r e
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than on e  person heard the statements; (4) w h e ther the 

statements were m a d e  spontaneously; a n d  (5) the timing of 

the declaration a n d  the relationship b e t w e e n  the declarant 

a n d  the witness." Parris, at 146. W e  a d d e d  that these fac­

tors w er e  not exclusive a n d  should be considered with the 

additional factors in Dutton v. Evans, 4 00 U.S. 74, 88-89,

27 L. Ed. 2 d  213, 91 S. Ct. 210 (1970): (1) the statement 

contains n o  express assertion about past fact, (2) cross 

examination could not s h o w  the declarant's lack of k n o w l­

edge, (3) the possibility of the declarant's faulty recollection 

is remote, a n d  (4) the circumstances surrounding the state­

m e n t  (in that, case spontaneous, a n d  against interest) are 

such that there is n o  reason to s u ppose the declarant m i s­

represented defendant's involvement.

Applying the Parris factors to the circumstances of the 

present case, the statements c a nnot he d e e m e d  sufficiently 

trustworthy to deprive the defendant of his right of c o n­

frontation. First, there w a s  a motive to lie, a n d  each child 

initially told a different version of the source of the c a n d y  

they wer e  not supposed to have. Second, all the record 

reveals a b out the character of the children is the parties' 

stipulation that the children w e r e  incompetent witnesses 

d u e  to their tender years. Third, the initial statements of 

the children were m a d e  to o n e  person, although subsequent 

repetitions were heard b y  others. Fourth, the statements 

w ere not m a d e  spontaneously, b u t  in response to question- (fia

ing. Fifth, as regards timing, both m o t h e r s  h a d  been told of 

the strong likelihood that the defendant h a d  c o m m i t t e d  i

indecent liberties u p o n  their children before the m o t hers 

questioned their children. T h e y  wer e  arguably predisposed 

to confirm w h a t  they h a d  been told. Their relationship to 

their children is understandably of a character w h ich m a k e s  

their objectivity questionable.

T h e  reliability of the statements does not fare better i

under the Dutton  factors. T h e  statements wer e  undeniably 

assertions of pnst facts. W h i l e  the defendant admitted to 

misconduct with M ,  he denied a n y  w r o n g d o i n g  as to J.

Cross examination w u s  appropriate regarding this dispute.
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* T h e r e  is no  contention that the statements w e r e  either 

spontaneous or against interest.

T h e  State argues that the factors used to test reliability 

in United States v. Nick, 6 04 F.2d 1199 (9th Cir. 1979) are 

m o r e  appropriate because that case involved the out-of- 

court statements of a y o u n g  child victim of sexual abuse. 

Nick, however, is a very different case f r o m  the present 

one. There, the statements fell into t w o  well recognized 

hearsay exceptions— excited utterances a n d  statements 

m a d e  to a physician for purpose of diagnosis. Fed. R. Evid. 

803(a)(2) a n d  (4). See E R  803(a)(2) a n d  (4). In addition, 

the child's statement in Nick  w a s  m a d e  in direct response 

to the mother's observation of the child's soiled clothing, 

upset condition, a n d  apparent pain a n d  distress shortly 

after the m o t h e r  discovered h i m  asleep in a locked r o o m  

with the defendant, a n d  with his pants unzipped. Nick, at 

1204. In the present case, a n  indeterminate a m o u n t  of time 

elapsed b e t w e e n  the alleged act a n d  the child's reporting of 

it, a n d  there w e r e  apparently n o  observable indications of 

assault, pain, or distress.

T h e  m o s t  important distinction b e t w e e n  Nick a n d  the 

case before us is the hearsay statements offered in Nick fell 

into existing hearsay exceptions g r o u n d e d  in reliability in 

the circumstances of their making. R C W  9A.44.120 requires 

the trial court to e x a m i n e  the circumstances of the state­

m e n t  for indicia of reliability. T h e  m e a s u r e  of reliability is 

that w h ich is equivalent to other firmly rooted hearsay 

exceptions. T h e  time, content, a n d  circumstances of the 

statements offered against R y a n  d o  not bear a d e q u a t e  indi­

cia of reliability sufficient to m a k e  cross examination a n d  

fuce-to-face confrontation superfluous. T h e  trial court 

erred in permitting the introduction of the children's state­

m e n t s  through hearsay repetition.

II

C o r p u s  D e l i c t i

D e f e n d a n t  is correct in contending that a conviction c a n­

not be sustained o n  a confession alone.
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delicti is necessary to sustain a conviction based o n  a c o n­

fession. State i). Bean, 89 Wn.'2d 467, 474, 572 P.2d 1102 

(1978). T h e  independent evidence need only establish a 

p r i m a  facie case that a crime has been committed. State v. 

Goranson, 67 W n . 2 d  456, 460, 4 08 P.2d 7 (1965). T h e  cor­

pus delicti need not be proven b e y o n d  a reasonable doubt, 

or even a preponderance of the evidence, hut a confession 

alone does not establish it. State v. Meyer, 37 W n . 2 d  759, 

763, 226 P.2d 204 (1951). W i t h o u t  the hearsay statements 

of the children, the State has not established the corpus 

delicti, a n d  w e  m u s t  reverse the conviction.

Ill
S e p a r a t i o n  o f  P o w e r s  

D efendant argues that the e n a c t m e n t  of R C W  9A.44.120, 

a hearsay exception, violates the separation of p o w e r s  d o c­

trine in that the statute is a legislative invasion of the judi­

cial province. W e  disagree.

[8] W h e r e  a rule of court is inconsistent with a proce­

dural statute, the court's rulemaking p o w e r  is supreme. 

Petrarca u. Halligan, 83 W n . 2 d  773, 522 P.2d 827 (1974). 

Nonetheless, apparent conflicts b e t w e e n  a court rule a n d  a 

statutory provision should he harmonized, a n d  both given 

effect if possible. E m w r i g h l  u. K i n g  Cy., 96 W n . 2 d  538, 543, 

637 P.2d 6 56 (1981).

Legislative en a c t m e n t  of hearsay exceptions is specifi­

cally c o n t e m p l a t e d  b y  the Rules of Evidence. E R  802 

states: "Hearsay is not admissible except as provided by  

• these rules, b y  other court rules, or by statute." (Italics 

ours.) Nevertheless, statutory enactments of evidentiary 

rules are subject to judicial review, this court being the final 

arbiter of evidentiary rules.

D e f e n d a n t  suggests thut the statute is in conflict with 

court rules regarding competency. See C r R  6.12. T h e  stat­

ute does not provide that a n  incompetent's statement is 

admissible, a n d  as this opinion m a k e s  clear, s uc h  a state­

m e n t  is inadmissible absent particularized guaranties of

Nuv. 1USI STATE v. RYAN
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trustworthiness.

IV

S u f f i c i e n c y  o f  T i t l e  o f  A c t

[9) D e f e n d a n t  contends that the title of the act w a s  

insuilicient to give notice of its contents as required by  

Const, art.. 2, § 19, w h i c h  provides: " N o  bill shall e m b r a c e  

m o r e  than o n e  subject, a n d  that shall be expressed in the 

title." T h e  title of L a w s  of 1982, ch. 129, begins "Child 

A b u s e — Admissibility of Child's Statement".

T h e  test of the title's sufficiency is w h e t h e r  it provides 

sufficient notice to lead an  interested person to inquire into 

the bill's contents. State v. Luunsbery, 74 W n . 2 d  659, 6 64- 

65, 445 P.2d 10l7 (1968). T h e  title of the present act w a s  

clearly sufficient to p ut the public o n  inquiry, a n d  evidences 

a “rational unity" between the general subject a n d  its c o n­

tents. See Barde u. State, 9 0  W n . 2 d  470, 584 P.2d 3 90 

(1978).

V

E x  P o s t  F a c t o  Application 

D e f e n d a n t  argues that the application of R C W  9A.44.120 

w a s  ex post facto as to c o u n t  2. W e  n e e d  not decide 

whether the application of R C W  9A.44.120 w o u l d  be ex 

post facto as the State attempted to prove the charged 

conduct occurred after the effective date of the act. In a n y  

event, an application of this statute w o u l d  not be ex post 

facto, as it neither increases p u n i s h m e n t ,  c h a n g e s  the 

nature of the crime charged, nor alters the necessary degree 

of proof required. State u. Clevenger, 69  W n . 2 d  136, 142, 

417 P.2d 626 (1966).

C o n c l u s i o n

W e  reverse a n d  r e m a n d  for further proceedings. R C W  

9A.44.120 facially c o n forms to the requirements of the c o n­

stitutional right to confrontation. Nonetheless, the State 

did not m e e t  the statutory a n d  constitutional burdens of 

showing unavailability, a n d  reliability preliminary to intro­

duction of the hearsay statements. A s  a  conviction cannot



be sustained o n  a n  u n c o r r oborated confession alone, 

defendant's conviction m u s t  be reversed. T h e  e n a c t m e n t  of 

R C W  9A.44.120 neither violates the separation of powers 

doctrine, constitutional notice requirements, nor ex post 

facto restrictions.

R o s e l l i n i , B r a c h t e n b a c i i , a n d  P e a r s o n , JJ., a n d  C u n ­

n i n g h a m , J. P r o  Tern., concur.

D o l l i v e r ,  J. (concurring)— I c o n c u r  with the result 

reached b y  the majority. This concurrence is based solely 

o n  the fact the record does not disclose that in fact the 

prosecution m a d e  a "good faith effort" to obtain M ' s  pres­

ence at the trial. See Barber v. Page, 3 90 U.S. 719, 20  L. 

Ed. 2 d  255, 88 S. Ct. 1318 (1968). W h i l e  I agree the parties 

a n d  the court apparently misunderstood R C W  5.60.050 

(persons incompetent to testify), it is appropriate to point 

out that both parties, at trial, stipulated as to the i n c o m­

petence a n d  thus the unavailability of M  at the trial. F u r­

thermore, o n  appeal defendant conceded "the State has 

m e t  the constitutional unavailability standard required 

u n d e r  Barber u. P a g e " (Brief of Appellant, at 12), i.e., the 

go o d  faith standard. Given these stipulations a n d  a d m i s­

sions b y  defendant, it is a long reach for the court to find M  

w a s  not unavailable as a witness. Nonetheless, since the 

record is devoid of a n y  underlying justification for the stip­

ulation a n d  concession by counsel o n  behalf of the d e fend­

ant, I a m  constrained to join the majority in its reversal of 

defendant's conviction on both counts.

T h e r e  are t w o  other items w h ich I believe need c o m m e n t :

(1) Although in this case the parties a n d  the court m i s c o n­

strued the statute o n  competency, R C W  5.60.050, it is m y  

belief that if it is s h o w n  the m e a n i n g  of the statute is 

understood a n d  a finding of incompetency is m a d e  b y  the 

court, this then m a y  be considered the legal equivalent of 

unavailability. See, e.g., Lancaster u. People, 200 Colo. 448, 

6 15 P.2d 720 (1980). See Joint Hearings o n  S B  4461 before 

the W a s h i n g t o n  State Senate Judiciary C o m m .  &  W a s h i n g­
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ton State H o u s e  Ethics, L a w  &  Justice C o m m . ,  47th Leg., 

Ja n u a r y  28, 1982. See also E R  804.

(2) I disagree with the majority's finding that the state­

m e n t s  of M  did not contain sufficient indicia of reliability. 

Since the matter is to be reversed, n o  purpose w o u l d  be 

gained b y  detailing the sordid record in this case. 1 believe 

the statements of M ,  however, h a d  a ring of verity a n d  that 

the trial court properly exercised its discretion in so find­

ing. See United States u. Nick, 6 04 F.2d 1199 (9th Cir. 

1979); C o m m e n t ,  A  Comprehensive A p p r o a c h  to Child 

Hearsay Statements in Sex A b u s e  Cases, 83 C o l u m .  L. 

Rev. 1745 (1983); C o m m e n t ,  Sexual Abuse of Children—  

Washington's Neui Hearsay Exception, 58 W a s h .  L. Rev. 

813 (1983). C o m p a r e  R C W  9A.44.120(1) with E R  8 0 3  a n d  
E R  804.

U t t e r , D o r e , a n d  D i m m i c k , JJ., concur with D o l l i v e r , J.

(En Banc. December 6, 1984.)

D i m m i c k , J. (concurring)— I concur with the majority. 

Reversal is appropriate u n der the circumstances of this 

case, in w h i c h  the trial court m a d e  a legal error as to the 

c o m p e t e n c e  a n d  availability of child witnesses. Justice Dol- 

liver’s concurring opinion touches o n  issues that concern 

me, but does not reach all of them. W h i l e  I agree with the 

majority's interpretation of the statute to c o n f o r m  with the 

federal a n d  state constitutions, I w o u l d  reverse solely o n  

the basis of misinterpretation of the law o n  competency. In 

addition, I write to e m p h asize the distinction between the 

present a n d  past c o m p e t e n c e  of a child witness.

T h e  statute in conformity with the confrontation clause 

dictates that a witness testify at trial unless unavailable. 

R C W  9A.44.120. A  witness is unavailable •" ly w h e n  the 

prosecutor has m a d e  a goo d  faith effort to ..ure his pres­

ence. Barber v. Page, 3 90 U.S. 719, 20 L. Ed. 2 d  ‘255, 88 S. 

Ct. 1318 (1968). Sec also State v. Smith, 85 W n . 2 d  840,



851, 5 4 0  P.2d 424 (1975) (unavailability m u s t  be certain to 

excuse nonproduction of a witness).

T h e  trial court a n d  the parties erred in determining u n a­

vailability of the child witnesses o n  the basis of statutory 

incompetence. T h e  judge h a d  not e x a m i n e d  the children 

a n d  d e t e rmined t h e m  to be incompetent. T h a t  is, he  h ad 

not f o u n d  t h e m  "incapable of receiving just impressions of 

the facts, respecting w h i c h  they are examined, or of relating 

t h e m  truly." R C W  5.60.050. H a d  he f ound t h e m  i n c o m p e­

tent, however, the children w o u l d  have been unavailable as 

witnesses.4 This is not to say, however, that a d e t e rmina­

tion of incompetency at the time of trial necessarily indi­

cates that a child w a s  incompetent at the time of m a k i n g  

the hearsay statement.

I consider this to be the significance of the n e w  statute 

R C W  9A.44.120. In effect, the trial judge faced with a child 

victim of sexual misconduct m u s t  m a k e  t w o  separate deter­

minations: First, is the child c o m p e t e n t  to take the stand as 

a witness? (If he  is competent, then he m u s t  testify.) S e c­

ond, w a s  there sufficient indicia of reliability surrounding 

the child's out-of-court statement to a d m i t  it as evidence?

In this respect, I find the majority's opinion lacks clarity. 

It could be misconstrued as implying that present i n c o m­

petence p r e s u m e s  incompetence or unreliability at the time 

the statement w u s  m a d e .  B u t  one does not necessarily fol­

low f rom the other. Y o u n g  children present speciul p r o b­

lems  as witnesses because of their short m e m o r i e s  a n d  

possible traumatic reaction as victims. T h e  statute has been 

written to recognize the possible validity of a child's earlier 

statements (not unlike the hearsay exceptions allowed for 

excited utterances or present sense impressions).

Reliability m a y  be indicuted b y  the spontaneity of the 

out-of-court statement, a recitation of acts generally 

u n k n o w n  to children, or other circumstances surrounding 

the statement. A  finding of i ncompetence at time of trial 

w o u l d  not invalidate a n  out-of-court statement by  a child

|82 STATE v. 11YAN Nov. 1084
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*On this issue, I agree with Justice Dulliver's interpretation of E H  804.

w h ich h a d  the m a r k  of reliability at the time it w a s  m a de.

T h e  accused is protected b y  the law's requirements that 

the hearsay statement be e x a m i n e d  in a special hearing to 

determine its reliability. Additionally, the accused will have 

the opportunity to challenge the circumstances in w h i c h  the 

statement w a s  m a d e ,  the possible motives of the recounter 

of the statement, and, finally, to confront a n y  child witness 

determined to be c o m p e t e n t  to testify.

I w o uld reverse o n  the basis of the faulty legal premise of 

incompetency leading to a faulty conclusion of unavailabil­

ity. I form n o  conclusion as to the evidence of the children’s 

reliability o n  retrial.
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(No. 50105-0. En Bnnc. December 6, 1981.)

W a l t h e w ,  W a r n e r ,  Keefe, A r r o n ,  Costei.i.o a n d  

T h o m p s o n ,  R e s p o n d e n t ,  v. T h e  D e p a r t m e n t  

o f  R e v e n u e ,  A p p e l l a n t .
11 ] Statutes —  Construction —  Administrative Construction —  

Effect. A  construction of a statute by the agency charged with 

enforcing it is not binding on the courts.

[2| Attorney and Client —  Taxation —  Business and O c c u p a­

tion T a x  —  R e i m b u rsements —  Expenses of Litigation.

Under R C W  82.01.080 and .090, which dclino "gross income of the 

business* und "value proceeding or accruing’ for purposes of 'he 

business and occupation tux, reimbursements by clients for 

advances for expenses of litigation specifically limited by CIMt D R  

5-103(B) are not a part of the attorney's gross income for purposes 

of computing the business nnd occupation tax. Administrative regu­

lations implementing the statutes ure construed tu exclude reim­

bursement for such litigation expenses when incurred by the 

attorney acting solely as an agent for the client and passed through 

directly to the client without additional churge.

D u k e , J., concurs by separate opinion.
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M r. Hurris has not demonstrated that the federal g o v­

e r n m e n t  did not consent to his transfer to the state for the 

purposes of prosecution o n  the rape charge. In addition, 

prior to the date of the j u d g m e n t  a n d  sentence in this case, 

the federal g o v e r n m e n t  h a d  paroled M r .  Harris. H e  has 

failed to demonstrate prejudice o n  a n y  of the issues raised 

with respect to the conviction.

In challenging the m i n i m u m  term set by  the B o a r d  of 

Prison T e r m s  a n d  Paroles, M r .  Harris contends the board 

improperly e n h a n c e d  his m i n i m u m  t erm by adding various 

periods of time after finding the offense involved violence, 

forethought, physical force, major or p e r m a n e n t  injury a n d  

"additional fondle". M r. Harris admits receiving notice of 

the adverse information to be considered b y the board a n d  

that he  refused to c o m m e n t  on  it. Nonetheless, he  contends 

the board relied u p o n  "impermissible criteria" in arriving 

at its m i n i m u m  term calculation based o n  those findings.

T h e  contention is frivolous. T h e  report of proceedings 

a n d  presentence investigation indicate the victim w a s  

forced to have sex with M r .  Harris, that forethought w a s  

evident, that the victim suffered s o m e  injury a n d  that in 

addition to the intercourse, M r. Harris fondled his victim. 

T h e  board w a s  justified in calculating the m i n i m u m  t e r m  as 

it did with respect to the offense.

[3] Next, M r .  Harris contends the board calculated his 

prior criminal history without the use of certified judge­

m e n t s  a n d  sentences or warrants of c o m m i t m e n t .  T h e r e  is 

n o  such requirement. In In re Acosta, 37 W n .  A p p .  378, 680 

P.2d 4 23 (1984), Division T w o  of this court ruled that the 

use of a n  F B I  rap sheet to establish a m i n i m u m  ter m  (as 

o p p o s e d  to a m a n datory  m i n i m u m  term) w a s  permissible 

a n d  copies of certified j u d g m e n t s  a n d  sentences w e r e  

unnecessary. D u e  process is satisfied b y  the prisoner's 

opportunity to contest the information to be used in setting 

the term. M r. Harris indicates he w a s  advised of that infor­

mation, a n d  the record confirms he received a c opy but

(tried to a penal or correctional institution within such Stute or District.
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refused to c o m m e n t  o n  the information. In addition, the 

F B I  rap sheet supports the board's determination of Mr. 

Harris' criminal background.

T h e  petitions are dismissed as frivolous.

Green a n d  McInturff, JJ., concur.

[No. 12888-4-1. Division One. September 24, 1984.)

The State of Washington, R e s p o n d e n t ,  v. Frank 
A. Slider, A p p e l l a n t .

I D  Evidence —  H e a r s a y  —  Excited Utterances —  Pussagc of 

T i m e  —  Leading Questions. Only spontaneous declarations 

caused by a startling event are admissible under the excited utter­

ance exception to the hearsuy rule (ER 803(a)(2)). Although neither 

of these factors is dispositive by itself, the combined elfecl of the 

passage of time and the leading nature of the questions asked may 

render the declarations untrustworthy.

[2] Sexual Offenses —  Statement of Child Victim —  Unavaila­

bility as Witness —  W h e t  Constitutes. For purposes of admit­

ting a child's statement regarding criminal sexual contact under 

R C W  9A.44.120, the child is “unavailable as a witness’ if he has no 
recollection of the event.

[3] Constitutional L a w  —  E x  Post Facto L a w  —  Evidentiury 

Change. A new statute alfccting the admissibility of evidence in a 

criminal case is not an ex post facto luw unless it increases the pun­

ishment, changes the elements of the olfense, or changes the degree 
of proof needed to convict.

I D  Sexual Offenses —  Statement of Child Victim —  Validity —  

Ex  Post Facto L a w .  Admitting the statements of a child victim of 

a sex crime under R C W  9A.44.120 in a prosecution for u crime co m­

mitted before the statute was enacted does not violate the constitu­

tional prohibition against ex post facto luws.

16] Evidence —  Rules of Evidenco —  Authority of Legislature,
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Thu l.i'gislulurii lius aulliorily to onact evidentiary rules.

(6] Constitutional L a w  —  Right of Confrontation —  H e a r s a y  

Evidence. The admission of hearsay evidence which docs not fall 

within a lirmly rooted exception to the heursuy rule does not violate 

the defendant's constitutional right to confront the witr.es?*)s 

ugainst him if particularized guaranties of trustworthiness, consist­

ing of more than corroborative evidence, are present.

|7] Sexual Offenses —  Statement of Child Victim —  R e v i e w  —  

Discretion of Court, A trial court's decision to admit the state­

ments of a child victim of a sex crime under R C W  9A.44.120 is sub­

ject to reversal only for a manifest abuse of judicial discretion.

R i n g o l d , J . ,  concu rs  in  t h e  re su l t  o n l y .

9
N a t u r e  o f  A c t ion: Prosecution for first degree statu­

tory rape. T h e  2 lA -year-old victim h a d  implicated the 

defendant in answers to her mother's questions o n  the 

m o r n i n g  after the defendant h a d  acted as her babysitter.

S u p e r i o r  C o u r t :  T h e  Superior C o urt for K i n g  County,

N o .  82-1-02540-9, Charles V. Johnson, J., o n  F e b r u a r y  8,

1983, entered a j u d g m e n t  o n  a verdict of guilty.

C o u r t  o f  A p p e a l s :  Holding that the victim's statements 

did not constitute excited utterances b u t  that they were 

admissible u n d e r  the statutory child abuse exception to the 

hearsay rule, the court affirms the judgment.

Michael Frost a n d  J a n  P. Olson, for appellant 9  

(appointed counsel for appeal).

N o r m  Maleng, Prosecuting Attorney, a n d  D a v i d  H .

Smith, Deputy, for respondent.

S w a n s o n , J.— F r a n k  A. Slider appeals his conviction of 

statutory rape in the first degree ( R C W  9A.44.070), alleging 

that prejudicial hearsay evidence w a s  erroneously admitted 

u n der the excited utterance exception ( E R  803(a)(2)) a nd 

u n d e r  the statutory child sexual abuse exception ( R C W  

9A.44.120). W e  allirm.

O n  the evening of M a y  19, 1979, Slider babysat Roberta's 

2 '/z-year-old child, Trina. W h e n  R o b erta returned, she

38 Wn. App. CB!)

noticed blood o n  the b a c k  of Trina's u n d e r w e a r  a n d  

promptly replaced it with clean underwear. A s  Roberta left 

the room, T r i n a  b e g a n  "screaming a n d  hollering" a n d  kept 

fighting as R o b erta picked her u p  in a n  a t t e m p t  to mollify 

her. Shortly thereafter T r ina fell asleep.

W h i l e  trying to get T r i n a  ready to g o  to daycare o n  the 

following morning, Trina struggled to k ee p  herself covered 

and, w h e n  finally uncovered, pointed to her vaginal area 

a n d  said "Owee". R o b e r t a  then noticed m o r e  blood and, 

w h e n  cleaning Trina, noticed s o m e  swelling in that area. 

R o b erta testified, over defense objection, that at that time 

she also asked Trina

if F r a n k  h a d  d o n e  a no-no, a n d  she said yes, a n d  I said, 

"Did he touch y o u?" a n d  she said, "Yes," a n d  I said, 

"Did he use his finger?" a n d  she said, "Yes, finger," an d  
pointed to the vagina area.

V e r b a t i m  R e p o r t  of Proceedings, at 118-19.

Dr. Turner, w h o  e x a m i n e d  T r ina the d ay following the 

injury, testified that Trina h a d  suffered a superficial lacera­

tion of her h y m e n a l  ring, w h i c h  h e  believed w a s  caused by  

the insertion of a sharp instrument. T h e  trial court also 

a d m itted Slider's O c t o b e r  4, 1979 confession to having 

inserted the little finger of his right h a n d  into Trina's 

vagina while babysitting her o n  the evening of M a y  19, 

1979.

[1] T h e  first issue before us is w h e ther Trina's state­

m e n t s  fell within the "excited utterance" exception to the 

hearsay rule. E R  803(a)(2) describes an excited utterance as 

''[a] statement relating to a startling event or condition 

m a d e  while the declarant w a s  u n d e r  the stress of excite­

m e n t  caused b y  the event or condition." A l t h o u g h  this 

hearsay exception c o m p o r t s  with previous W a s h i n g t o n  law, 

Johnston u. Ohls, 76 W n . 2 d  398, 405, 4 57 P.2d 194 (1969); 

C o m m e n t ,  E R  803, it is n ot to b e  interpreted as restric- 

tively as the c o m m o n  law exception.Sfate v. Dixon, 37 W n .  

A p p .  867, 683 P.2d 1144 (1984).

[Nevertheless, E R  803(a)(2) should be  interpreted in a 

sullicienlly restrictive m a n n e r  as not to lose sight of the



lack of m e m o r y  of the subject mutter of his statement; 

. . Trina's testimony at a pretrial hearing clearly s h o w e d  

that she lacked any m e m o r y  of the event, although she did 

r e m e m b e r  Slider having babysat her. Therefore, the court 

properly ruled that Trina w a s  "unavailable" as a witness.2

B. E x  Post Facto 

T h e  U n i t e d  States S u p r e m e  C o u r t  defined ex post facto 

laws as those falling within the following four categories:

1st. E v e r y  law that m a k e s  a n  action d o n e  before the 

passing of the law, a n d  w h i c h  w a s  innocent w h e n  done, 

criminal; a n d  punishes such action. 2d. E v e r y  law that 

a g g r a v a t e s  a  c r i m e ,  or m a k e s  it g r e a t e r  than it was, w h e n  
committed. 3d. E v e r y  law that changes the punishment, 

a n d  inflicts a g r e a t e r  p u n i s h m e n t ,  than the law a n n e x e d  
to the crime, w h e n  committed. 4th. E v ery law that alters 

the l e g a l  rules of e v i d e n c e  a n d  receives less, or different 
testimony, than the law required a* the time of the c o m ­

mission of the offence, in o r d e r  t o  c o n v i c t  t h e  o f f e n d e r .
C o l d e r  v. Bul l ,  3  U.S. (3 Dull.) 386, 3 9 0 , 1 L. Ed. 6 4 8  (1798), 
quoted in S t a t e  v. C l e v e n g e r ,  69 W n . 2 d  136, 141, 417 P.2d 
6 2 6  (1966).

( 3 , 4 ]  In C l e v e n g e r ,  the defendant claimed that the 

application of a statute, w h i c h  w a s  passed after the c o m ­

mission of the crime bu t  before trial a n d  w h ich m a d e  his 

wife c o m p e t e n t  to testify against him, ran afoul of the 

fourth category above. Rejecting his argument, our court 

q u oted f r o m  H o p t  v. U t a h ,  110 U.S. 574, 590, 28 L. Ed. 262, 
4 S. Ct. 2 02 (1884):

A n y  statutory alteration of the legal rules of evidence 

which w o u l d  authorize conviction u p o n  less proof, in 

a m o u n t  or degree, than w u s  required w h e n  the offence 

was committed, might, in respect of that offence, be

*Nn question bus been raised concerning Trina's competence to testify. Never­
theless, the fact that Trinu may have been incompetent to testify at tho lime she 

made her declaration or at the time of trinl is not dispositive with respect to the 
admission of the hearsay declarations, provided the circumstances sustain the 

theory upon which the exception was founded. Heck o. Dye, ZOO Wash. I, 14, 02 
I'.Zd 1113, 127 A.Lit. 1022 (IDU'J) (Jeffers, J., dissenting); Stale v. Dloonwtrom, 
12 Wn. App. -110, 418-10, 520 i\2d 1124 (1074).

obnoxious to the constitutional inhibition u p o n  e x  p o s t  
f a c t o  laws. B u t  alterations which d o  not increase the 
punishment, nor change the ingredients of the oirence 

or the ultimate facts necessary to establish guilt, b u t -  

leaving u n t o uched the nature of the crime a n d  the 

a m o u n t  or degree of proof essential to conviction— only 

r e m o v e  existing restrictions u p o n  the c o m p e t e n c y  of 

certain classes of persons as witnesses, relate to m o d e s  

of procedure only, in w hich n o  one can be said to have 

a vested right, a n d  w h i c h  the State, u p o n  grounds of 

public policy, m a y  regulate at pleasure. S u c h  regula­

tions of the m o d e  in w h i c h  the facts constituting guilt 

m a y  be placed before the jury, can be m a d e  applicable 

to prosecutions or trials thereafter had, without refer­

ence to the date of the c o m m i s s i o n  of the offence 

charged.

C l e v e n g e r ,  at 142. S e e  a l s o  S t a t e  v. P o p e ,  73 W n . 2 d  919, 
924, 44 2  I\2d 994 (1968). B e c a u s e  R C W  9A.44.120 did not 

increase the p u n i s h m e n t  nor alter the degree of proof 

essential for a conviction, its application in the present case 

did not a m o u n t  to a perversion of the prohibition ugainst 

ex post facto laws.

C. Legislative P o w e r  T o  E n a c t  R C W  9A.44.120

[5] Slider argues that the "separation of powers" d o c­

trine prohibits the Legislature f r o m  promulgating eviden­

tiary rules, a n d  that our S u p r e m e  Court's refusal to adopt 

the federal "catch-all" hearsay exceptions (Fed. R. Evid. 

803(24) a n d  804(b)(5))3 prohibits the application of this 

particular statute. B y  a d o pting E R  802, however, our 

S u p r e m e  Court implicitly, if not expressly, recognized the 

Legislature's authority to pr o m u l g a t e  evidentiary rules. 

"Hearsay is not admissible except as provided by  these

''Foil. It. 2vid. 803(24) and 804(h)(5) provide in part:

"Oilier exceptions.— A statement not upecilically covered by any of llio forego- 
in|> exceptions but having equivalent circumstanfiul guarantees of trust worthiness, 
if the court determines that (A) the statement is nlTered as evidence of a muteriul 
fact; (11) the statement is more probative on the point for which it is odcrcd than 
any other evidence which the proponent cun procure through reasonable ellotls; 
and (C) .lie general purposes of these rules and the interests of justice will best lie 
served by adrnissiun of the statement into evidence."

Sept. 1084 STATE v. SLIDER ggg
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rules, by  other court rules, or b y  s t a t u t e ." (Italics ours.) E R  

802. O u r  S u p r e m e  C o u r t  has also recognized (implicitly) the 

Legislature's authority to enact evidentiary rules w h e n  it 

analyzed the rape shield statute, R C W  9A.44.020. S e e ,  e . g . ,  
S t a t e  v. H u d l o i u ,  99 W n . 2 d  1, 659 P.2d 514 (1983). A c c o r d­
ingly, w e  find that the Legislature has not overstepped its 

authority as limited b y  the "separation of powers" doctrine.

D. Witness Confrontation 

16] A  defendant's right to confront witnesses against 

h i m  (guaranteed by the sixth a m e n d m e n t  to the United 

States Constitution a n d  article 1, section 22 ( a m e n d m e n t  

10) of the W a s h i n g t o n  State Constitution) is not absolute. 

C h a m b e r s  u. M i s s i s s i p p i ,  410 U.S. 284, 35 L. Ed. 2 d  297, 93 
S. Ct. 1038 (1973); S t a t e  u. C a r t e r ,  23 W n .  App .  297, 299, 

5 96 P.2d 1354 (1979). T h e  Unit e d  States S u p r e m e  C o urt 

recently ruled o n  the admissibility of hearsay statements 

with respect to the confrontation clause:

In s u m ,  w h e n  a hearsay declarant is not present for 

cross-examinution at trial, the Confrontation Clause n or­

mally requires a s h o wing that h e  is unavailable. E v e n  

then, his statement is admissible only if it hears adequate 

"indicia of reliability." Reliability can he inferred without 

m o r e  in a case w h e r e  the evidence falls within a firmly 

rooted hearsay exception. In other cases, the evidence 

m u s t  be  excluded, at least absent a s h o w i n g  of particu­

larized guarantees of trustworthiness.

O h i o  v. R o b e r t s ,  448 U.S. 56, 66, 6 5  L. E d .  2d 597, 100 S. 
Ct. 2531 (1980), q u oted in S t a t e  v. P a r r i s ,  98 W n . 2 d  140, 
145, 654 P.2d 77 (1982).

It cannot he disputed that the child sexual ubuse e x cep­

tion is not a "firmly rooted" hearsay exception. Therefore, 

"particularized guarantees of trustworthiness" are required 

before the hearsay is admissible. It has b e e n  suggested tliut 

this phrase ("particularized guarantees of trustworthiness") 

requires a higher standard of reliability as a substitute for 

the traditional hearsay exceptions. C o m m e n t ,  C o n f r o n t i n g  
C h i l d  V i c t i m s  o f  S e x  A b u s e :  T h e  U n c o n s t i t u t i o n a l i t y  o f  
t h e  S e x u a l  A b u s e  H e a r s a y  E x c e p t i o n ,  7 U. P uget S o u n d  L.

Sept. 1984 S T A T E  v. SLIDEH 6 9 7
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Rev. 387, 402 (1984). W e  are inclined to agree.

T h e  fact that the act requires "corroborative evidence of 

the act" does not fulfill this higher standard. Corroboration 

of the sexual abuse alone "does not lend particular trust­

worthiness to tho child's statement regarding the identity 

of the abuser". 7 U. Puget S o u n d  L. Rev. at 402. Neverthe-. 

less, this corroborative evidence m a y  certainly be consid­

ered in the trial court's balancing process.4

T o  fulfill the judicial interpretations of a defendant's 

confrontation rights requiring "particularized guarantees of 

trustworthiness," our Legislature m a n d a t e d  that the trial 

court evaluate "in a hearing conducted outside the presence 

of the jury . . .  the time, content, a n d  circumstances" sur­

rounding the child's statement.

First, although the "time" b e t w e e n  the event a n d  decla­

rations m a y  be too great to fulfill the strict requirements of 

the excited utterance exception, the declarations were m a d e  

while the child w a s  in s o m e  pain or discomfort as a result of 

the incident, with n o  intervening events, other than sleep, 

to i m p u g n  her m e m o r y  or ability to relate the incident 

accurately.

Second, although the leading nature of the questions 

raises s o m e  concern, w e  find the "content" of bot h  the d e c­

larations a n d  questions to be f r amed in language that a 

child of tender years w ould be  expected to use a n d  u n d e r­

stand. S e e  U n i t e d  S t a t e s  u. N i c k ,  604 F.2d 1199 (9th Cir. 
1979).

Finally, the "circumstances" surrounding the declarations 

d o  not suggest that the child's statements were the result of 

fabrication or influence, or the exercise of choice or judg-

^Severnl attendant circumstances to be considered in tliis Imlonciiig process 
were set forth in footnote 10 in tliu case of United Stales u. Alvarez, 384 F.'AI 694, 
702 (filh Cir. 1978). These guidelines for tho determination of the trustworthiness 
of cxlrujudicial statements include: (1) whether the out-of-court declarant had 
uny apparent motive to misrepresent the mutter; (2) the general character of the 
speukcr; (3) whether other people heard the out-of-court statement; (4) whether 
the statement was mudc spontaneously; and (5) the liming of the declaration ami 
the relationship between the speaker and the witness. These arc not exclusive, 

however. State i>. Parris. 98 Wn.2d 140, 146, G54 IV2d 77 (1982).
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ment. Trina initiated the questioning with a spontaneous 

declaration, i.e., "owee", a n d  pointing to the area of pain.

Also, Trina's very y o u n g  age strongly militates against the 

likelihood of fabrication, as well as against a motivation to 

lie; suc h  experiences w ould likely not be within her ability 

to invent nor w o u l d  she be likely to have the capacity to lie 

to her mother.

[7] T h e  determination that statements fall within the 

"excited utterance” exception is o n e  within the trial court's 

s o u n d  discretion a n d  will not be reversed absent a finding ^  

of manifest abuse of that discretion. State u. Bouchard, 31 

W n .  A p p .  381, 639 P.2d 761 (1982). Similarly, a finding that 

the statements are within the statutory child sexual abuse 

exception should not be reversed absent a  s h o wing of m a n ­

ifest abuse of that discretion.

Because the trial court a dmitted the declarations u n d e r  

the strict "excited utterance” exception, it follows that it 

w o u l d  also h a v e  admitted the declarations u n d e r  the less 

strict statutory child sexual abuse exception. Therefore, it 

is appropriate to consider w h e t h e r  the trial court w o u l d  

have a b u s e d  its discretion b y  admitting the evidence u n d e r  

the statutory child sexual abuse exception.

T h e  trial court complied with the statutory requirements, 

holding a pretrial hearing outside the presence of the jury, 

finding suflicient indicia of reliability, a n d  finding T r ina to ^  i£jL

h ave h e e n  unavailable os a witness.

Balanced against the "particularized guarantees of trust­

worthiness" attending this case, particularly in light of Sli­

der's confession, w e  find that the trial court w o u l d  not have 

abused its discretion by admitting the hearsay a n d  c o n­

clude that Slider's confrontation right w a s  not contravened 

to an unconstitutional degree.

Sept. 1981 L E K v . S A U V A G E

38 Wn. App. G99

Accordingly, the j u d g m e n t  is aflirmed.

Scttoi.field, J., concurs.
R i n g o l d , J., concurs in the result.

[N o .  1*2677-6-1. D i v i s i o n  O n e .  S e p t e m b e r  2-1, 1984 . |

J a m e s  A. Lee, Appellant, v. Juliette Sauvage, 

Respondent.

[11  M u n i c i p a l  C o r p o r a t i o n s  —  L a n d l o r d  a n d  T e n a n t  —  O r d i ­

n a n c e  L i m i t i n g  E v i c t i o n s  —  C o n f l i c t  W i t h  S t a t o  L a w .  A  

m u n i c i p a l i t y  m a y  v a l i d l y  le g is la te  o n  a d d i t i o n a l  d e fe n s e  to  a l a n d ­

lo rd 's  e v ic t io n  a c t io n  p r o v id e d  t h e  l e g i s l a t io n  does  no t  p u r p o r t  to  

e x p a n d  o r  c o n t r a c t  the  j u r i s d i c t i o n  o f  the s u p e r io r  c o u r t  o r  re gu lu tc  

its  p rac t ic e  a n d  p r o c e d u re .

( 2 )  L a n d l o r d  a n d  T e n a n t  —  E v i c t i o n  —  G r o u n d s  —  L a n d l o r d ' s  

R e s i d e n c e  —  N e c e s s i t y .  L e g i s l a t i o n  m p i i r i n g  a l a n d l o r d  to  

i n t e n d  to re s ide  o n  p r o p e r l y  in  o r d e r  to  e v ic t  a n  e x is t in g  te n an t  is 

u n c o n s t i t u t io n a l .

[3J S t a t u t e s  —  C o n s t r u c t i o n  —  C o n s t i t u t i o n a l i t y .  A  s ta tu te  w i l l  

be  c on s t ru e d  so us to La c o n s t i t u t io n a l  i f  p o ss ib le .

[•11 T r i a l  —  T a k i n g  C a s e  F r o m  J u r y  —  J u d g m e n t  n . o . v .  —  S u f ­

f i c i e n c y  o f  E v i d e n c e .  A  m o t i o n  fo r  j u d g m e n t  n .o .v .  c l a im in g  

in s u f f i c ie n t  e v id e n c e  r e q u i r e s  tha t  t h e  e v id e n c e  be  c o n s id e re d  m os t  

f a v o r a b l y  to  the n o n m o v i n g  p a r l y .

[61  E v i d e n c e  —  R e l e v a n c e  —  D e t e r m i n a t i o n .  T h e  re le vunce  o f  

e v id ence  l ie s  w i t h i n  the t r i a l  cou r t 's  d i s c re t io n .

[<>] C o s t s  —  D e p o s i t i o n s  —  I n  G e n e r a l .  T h e  cost o f  a  d e p o s i t io n  is 

n o t  recove rab le  u n le s s  i t  is used  os s u b s t a n t iv e  ev id ence .

[71  C o s t s  —  A t t o r n e y  F e e s  —  B a d  F a i t h  —  D e t e r m i n a t i o n .  

W h e t h e r  a  p a r t y  h a s  p u r s u e d  l i l i g u t i o n  i n  h a d  fa i th  so  as to p r o v id e  

c q u i l u h l c  g r o u n d s  f o r  a w a r d i n g  u l t o r n e y  fees is a m a t t e r  fo r  t h e  tr iu l  

cou r t 's  d is c re t io n .
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Richard V A N  H A T T E N ,  Appellant, 

v.

S T A T E  of Alaska, Appellee.

No. 5877.

Court of Appeals of Alaska. 

July 15, 1983.

Defendant was convicted in the Superi­

or Court, Fourth Judicial District, Warren 

W. Taylor, J., of attempted sexual assault 

in the first degree and sentenced to serve a 

term of ten years imprisonment, with eight 

years suspended on condition that he be 

placed on probation for five-year period fol­

lowing release from prison, and he appeal­

ed. The Court of Appeals, Bryner, C.J., 

held that: (1) defendant’s constitutional 

right of confrontation was not violated by 

use of prior testimony before grand jury 

when witness feigned loss of memory; (2) 

trooper's testimony concerning defendant's 

decision to remain silent until he obtained 

attorney was inadmissible, but testimony 

did not constitute plain error; and (3) trial 

judge was not clearly mistaken in imposing 

sentence of ten years with eight suspended.

Affirmed.

Serdahely, Superior Court Judge, con­

curred in part and dissented in part and 

filed opinion.

1. Witnesses «=386

Where witness deliberately seeks to 

avoid testifying by claiming loss of memory 

in response to specific questions, prior state­

ments of witness relating to subject matter 

of question are inconsistent, within mean­

ing of Rules of Evidence governing use of 

prior inconsistent statement. Rules of 

Evid., Rules 613, 801(d)(1)(A).

2. Criminal L aw c=662(l)

In attempting to determine whether 

defendant's constitutional right of confron­

tation will be violated by use of prior extra­

judicial statements of witness as substan­

tive evidence of guilt when witness is cva-

V A N  H A T T E N  v. S T A T E  Alaska 1047
Cite as 666 P.2d 1047 (Alaska App. 1983)

sive or suffers from loss of memory, best 

approach lies in case-by-case analysis, focus­

ing on extent to which witness actually 

testifies and can be cross-examined, as well 

as on nature and reliability of his prior, 

out-of-court statement; relevant factual in­

quiry in such an analysis is whether, under 

the circumstances, jury will be afforded sat­

isfactory basis for evaluating truth of out- 

of-court statement Rules of Evid., Rules 

613, 801(d)(1)(A); U.S.C.A. ConsLAmend. 6; 

Const. Art. 1, § 11.

3. Criminal Law g =662(6)

Defendant's constitutional right of con­

frontation was not violated by use of prior 

testimony before grand jury after witness 

feigned loss of memory, where witness' pri­

or statement was given under oath and was 

based on her personal observations, her tes­

timony was corroborated, and, more signifi­

cantly, despite her stated intention to 

refuse to testify, and despite her numerous 

lapses of memory in response to particular 

questions, witness offered substantial testi­

mony concerning alleged assault and her 

prior grand jury statements. Rules of 

Evid., Rules 613, 801(d)(1)(A); U.S.C.A. 

Const.Amend. 6; Const. Art. 1, § 11.

4. Criminal Law c=407(l), 1036.1(5)

Trooper's testimony concerning defend­

ant's decision to remain silent until he 

obtained attorney was inadmissible, but ad­

mission of testimony did not constitute 

plain error, where testimony only referred 

to, but did not comment on, defendant's 

decision to remain silent and evidence of 

defendant's guilt, while less than over­

whelming, was certainly compelling. Rules 

Crmi.Proc., Rule 47(b); U.S.C.A. Const. 

Amend. 5.

5. Criminal Law <3=1030(1)

Party relying on plain error must go 

beyond mere showing that error was com­

mitted and that error involved constitution­

al right. Rules Crim.Proc., Rule 47(b).

6. Criminal Law <3=1030(1)

Correct measure of obvious prejudice 

under plain-error rule falls closer to more
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flexible standard of harmless error e m­

ployed in cases where nonconstitulional er­

ror is involved: whether it can be fairly 

said that alleged error did not appreciably 

affect jury's verdict. Rules Crim.Proc., 

Rule 47(b).

7. Criminal Law 1208.2

Trial court is assigned primary respon­

sibility for sentencing; included in this re­

sponsibility is task of weighing and deter­

mining priorities to be given to various 

sentencing goals.

8. Rape <£=64

Given defendant’s conduct, given his 

longstanding history of similar conduct, and 

given his prior record of criminal miscon­

duct, trial judge was not clearly mistaken in 

imposing sentence of ten years with eight 

suspended, on defendant convicted of at­

tempted sexual assault in first degree. AS

11.41.410.

Geoffry B. Wildridge and Mary E. 

Greene, Asst. Public Defenders, Fairbanks, 

Und Dana Fabe, Public Defender, Anchor­

age, for appellant.

Peter A. Michalski, Asst. Atty. Gen., Of­

fice of Sp. Prosecutions and Appeals, A n­

chorage, and Wilson L. Condon, Atty. Gen., 

Juneau, for appellee.

Before B R Y N E R ,  C.J., S I N G L E T O N ,  J., 

and S E R D A H E L Y ,  Superior Court Judge.*

O P I N I O N  

B R Y N E R ,  Chief Judge.

Richard Van Hatten wiis convicted of at­

tempted sexual assault in the first degree, a 

class B felony. A S  11.41.410. He was sen­

tenced to serve a term of ten years’ impris­

onment, with eight years suspended on con­

dition that he be placed on probation for a 

five-year period following release from pris-

■  Serduliely, Superior Court Judge. silting b y  as­

s ignm ent m a d e  pursuant to article IV ,  section 

16 of the Constitution of Alaska.

I .  U .S . Const, a m e n d . V I ;  A laska Const, a n . I.

§ l i ­

on. On  appeal, Van Hatten raises three 

contentions: (1) that he was deprived of his 

right to confront and cross examine1 the 

state's key witness; (2) that certain testi­

mony elicited by the prosecution violated 

his rights to counsel2 and to remain silent;3 

and (3) that his sentence was excessive.

F A C T S

A  review of the facts is necessary for 

consideration of Van Hatten’s first argu­

ment. The indictment against Van Hatten 

alleged that he attempted to have non-con- 

sensual sexual intercourse with his step­

daughter, T.M.W., on October 1, 1980, at 

the family's home in Fairbanks. At the 

time, T.M.W. was seventeen years old.

T.M.W. appeared as a witness before the 

grand jury and testified in support of the 

indictment. She stated that, in the early 

morning hours of October 1, 1980, Van Hat- 

ten entered her room and sat down on her 

bed. He reached under her robe, attempt­

ing to touch her vagina. T.M.W. struggled 

and managed to slide off her bed onto the 

floor. Van Hatten left the room, but re­

turned shortly. He picked T.M.W, off of 

the floor, placed her on the bed and climbed 

into bed on top of her. T.M.W. was terri­

fied. She struggled with Van Hatten, bit 

him in the area of his shoulder, and 

screamed loudly. Van Hatten terminated 

his attack when T.M.W.'s mother entered 

the room.

Adrianna Van Hatten, Richard Van Hat­

ton's wife and T.M.W.’s mother, also testi­

fied before the grand jury, corroborating 

her daughter's statements. According to 

Mrs. Van Hatten, she was awakened by her 

daughter's screams anti went to her bed­

room. She found Van Hatten on the bed, 

clad in a t-shirt anti underpants. T.M.W. 

was crying anil trembling; she told her 

mother that Van Hatten hail tried to rape

2. U .S . Const, a m e n d . V I :  Alaska Const, art. I.

S n.

3. U .S . Const, a m e n d . V ; Alaska Const, art. I.

§ 0.



'BOB

three 

of his 

- 1 the 

testi- 

•olated 

blent;1 

essive.

ry for 

argu- 

Hatten 

m-con- 

•• step- 

‘30. at 

U  the 

d.

>re the 

of the 

; early 

n Hat- 

on her 

lempt- 

uggled 

i to the 

>ut re- 

off of 

limbed 

; lerri- 

en, bit 

and 

linatcd 

niercd

n Hat- 

i testi- 

irating 

ing to 

by her 

r bed- 

ie bed, 

f.M.W. 

Id her 

o rape

. art. I. 

art. I.

V A N  H A T T E N  v. S T A T E
Cite as 656 P.2d 1047 (Alaska App. 1983)

Alaska 1049

her. Mrs. Van Hatten immediately sum­

moned the Aluska State Troopers.

Officer Adams and Sergeant Murphy of 

the Alaska State Troopers went to the Van 

Hatten residence in the early morning 

hours of October 1,1980, in response to Mrs. 

Van Hatten’s complaint. Sergeant Murphy 

interviewed T.M.W., who gave him a state­

ment substantially similar to the testimony 

which she later gave to the grand jury. 

Sergeant Murphy also interviewed Mrs. 

Va n  Hatten. Upon completion of the inter­

views, Van Hatten was arrested and taken 

to trooper headquarters. A n  examination 

of Van Hatten disclosed fresh scratches on 

his face and a distinct bite mark on his left 

arm.

Immediately before the scheduled start of 

Van Hatten's jury trial, T.M.W. and Mrs. 

Van Hatten informed Superior Court Judge 

Warren Taylor that they did not want the 

prosecution of Van Hatten to proceed. 

Both indicated that they did not desire to 

testify and that, if called to testify, they 

would refuse to do so. At the state's re­

vest, depositions of T.M.W. and Mrs. Van ' 

Hatten were taken; both witnesses re­

sponded to questions concerning the specif­

ics of Van Hatten's assault either by claim­

ing an inability to remember or by express­

ly refusing to answer.

Trial was thereafter commenced. After 

Officer Adams and Sergeant Murphy testi­

fied, T.M.W. was sworn as a witness for the 

prosecution. She answered preliminary 

questions without reluctance but when 

questioning turned to the specific occur­

rences of October 1, 1980, she maintained 

that she was unable to recall most details. 

Over objections by defense counsel, the 

prosecutor then played a recording of T.M. 

W.'s grand jury testimony for thp jury. 

The recording was ruled admissible as a 

prior inconsistent statement.

After T.M.W. testified, the prosecutor re­

called Sergeant Murphy, who, again over 

objection by the defense, testified as to the 

substance of T.M.W.’s statements to him on 

the morning of the assault. This testimony 

was also admitted as proof of a prior state­

ment by T.M.W. inconsistent with her trial 

testimony.

Adrianna Van Hatten was later called as 

a witness for the defense. Much like 

T.M.W., Mrs. Van Hatten denied any ability 

to recall the particulars of the October 1 

incident. The thrust of her testimony, how­

ever, was that she had quarreled with Van 

Hatten over domestic problems on the night 

of the alleged assault, that she had >een 

drinking and was extremely upset witn Van 

Hatten at the time, and that, for these 

reasons, it was likely that she had exagger­

ated Van Hatten's conduct in her complaint 

to the troopers. During cross-examination, 

the prosecution was allowed to impeach this 

testimony by playing the recording of Mrs. 

Van Hatten's testimony before the grand 

jury.

ADMISSIBILITY O F  T.M.W.’S G R A N D  

J U R Y  T E S T I M O N Y  

In his first point on appeal, Van Hatten 

challenges the admissibility at trial of the 

grand jury testimony given by T.M.W. 

Van Hatten asserts that T.M.W.'s lapses of 

memory at trial were not inconsistent with 

her prior testimony, since they effectively 

constituted a refusal to answer and did not 

amount to testimony. He further asserts 

that T.M.W.’s unwillingness or inability to 

recall the details of the alleged assault ren­

dered her functionally unavailable for cross- 

examination, thereby depriving him of his 

constitutional right to confront and cross- 

examine prosecution witnesses.

The admissibility of prior inconsistent 

statements for impeachment of a witness is 

generally governed by Alaska Rule of Evi­

dence 613(a), which states:

(a) General Rule. Prior statements of a 

witness inconsistent with his testimony at 

a trial, hearing or deposition ... are ad­

missible for the purpose of impeaching 

the credibility of a witness.

Under the provisions of Evidence Rule 

801(d)(1)(A), prior inconsistent statements 

may be used not only as impeachment, but 

also for proof of the facts contained in the 

prior statements. In relevant part, Rule 

801(d)(1)(A) states:
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(d) Statements which are not hearsay. 
A statement is not hearsay if

(1) Prior statement by witness. The 
declarant testifies at the trial or hearing 
and the statement is

(A) inconsistent with his testimo­
n y .. . .

Thus, if T.M.W.’s statements at trial can 
properly be regarded as testimony, and if 
her testimony was inconsistent with her 
prior testimony before the grand jury, re­
cordings of T.M.W.'s grand jury testimony 
were admissible not only to impeach her 
testimony at trial, but also to prove the 
substance of the matters addressed in her 
grand jury testimony.

With respect to the admissibility of T.M. 
W.’s grand jury testimony under Evidence 
Rule 801(d)(1)(A), the state has argued, and 
we are inclined to agree, that the Alaska 
Supreme Court's ruling in Richards v. 
State, 616 P.2d 870 (Alaska 1980), is highly 
significant. In Richards, the defendant was 
accused of manslaughter in connection with 
the death of his six-week-old son. The inci­
dent had been viewed by the defendant's 
eight-year-old son, who was called by the 
prosecution as a witness at trial. In his 
testimony, however, the boy had forgotten 
much of what he had witnessed. The state 
was permitted to show a videotape of the 
boy, made shortly after the incident, in 
which he reenacted what he had seen. The 
videotape was the primary evidence sup­
porting the state’s manslaughter charge. 
On appeal, the supreme court upheld admis­
sion of the videotape as a prior inconsistent 
statement of the witness. Although the 
offense occurred before adoption of the 
Alaska Rules of Evidence, the Alaska Su­
preme Court noted the similarity of Evi­
dence Rule 801(d)(1)(A) to former Civil Rule 
43(g)(ll)(C), which applied to the case. See 
Richards, 616 P.2d at 871 n. 1.

Van Hatten urges that Richards is distin­
guishable for two reasons. First, Van Hat­
ten asserts that the witness' inability to 
remember in Richards was genuine. . Van 
Hatten contends that, by contrast, T.M.W.’s 
loss of memory was obviously feigned and 
amounted to a refusal to testify. Second,

Van Hatten points to the fact that the 
witness in Richards was available at trial 
and could be cross-examined about his lack 
of memory. He contends that, in this case, 
T.M.W.'s disingenuous memory loss made 
her unavailable for effective cross-examina­
tion, thereby depriving him of his constitu­
tional right to confrontation. Neither of 
these distinctions is persuasive in the con­
text of the present case.

We first consider whether T.M.W.’s state­
ments at trial indicating an inability to 
recall the events of October 1, 1980, can 
properly be considered inconsistent with her 
grand jury testimony, in which her recollec­
tion was intact. As Van Hatten has cor­
rectly pointed out, a number of courts have 
adopted a narrow definition of inconsisten­
cy and would not hold that a loss of memo­
ry at trial is inconsistent with a previous 
ability to recall. See, e.g., United States v. 
Palumbo, 639 F.2d 123 (3rd Cir.), cert, de­
nied, 454 U.S. 819,102 S.Ct. 100, 70 L.Ed.2d 
90 (1981); and State v. Lomax, 227 Kan. 
651, 608 P.2d 959, 966 (1980).

Other courts, however, have distinguished 
between outright refusal to testify and eva­
sive answers, holding that only refusal will 
preclude a- finding that prior statements of 
a witness are inconsistent with his trial 
testimony. See, e.g., United States v. Insa­
ne, 423 F.2d 1165, 1169-70 (2d Cir.), cert 
denied, 400 U.S. 841, 91 S.Ct. 83, 27 L.Ed.2d 
76 (1970). Similarly, many decisions have 
expressly concluded that inconsistency may 
be found when a witness is unable to recall 
at trial matters contained in prior testimo­
ny or statements. See, e.g., United States 
v. Distlcr, 671 F.2d 954, 958 (6th Cir.1981); 
United Slates v. Dennis, 625 F.2d 782, 794- 
96 (8th Cir. 1980); United States v. Morgan, 
555 F.2d 23S, 242 (9th Cir. 1977); United 
States ex rel. Thomas v. Cuvier, 548 F.2d 
460, 463 & n. 2 (3rd Cir.1977); and United 
States v. Rogers, 549 F.2d 490, 496 (8th 
Cir.1976), cert, denied, 431 U.S. 918,97 S.Ct. 
2182, 53 L.Ed.2d 229 (1977). As stated by 
Judge Weinstein:

[S]ome jurisdictions . . .  take the highly
technical view of finding an inconsistency
only when this is apparent on the face of
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the two statements and the only possible 4 J. Weinstein
inference. The better view, urged by 
Wigmore, McCormick, and others, and 
followed by the federal courts, allows the 
prior statement whenever a reasonable 
man could infer on comparing the whole 
effect of the two statements that they 
had been produced by inconsistent beliefs.
In other words, the keystone for impeach­
ment use is relevancy—would the prior 
statement of the witness help the trier of 
fact evaluate the credibility of the wit­
ness ___  The approach under [Federal
Rule of Evidence 801(d)(1)(A)] should be 
the same. Here the question is not 
whether the statement is helpful in eval­
uating credibility, but whether it is help­
ful in resolving a material, consequential
fact in issue__

4 J. Weinstein & M. Berger, Weinstein's 
Evidence § 801(d)(l)(A)[01], at 801-88—
801—89 (1981) (footnotes omitted).

We believe that an intent to adopt a 
broad definition of inconsistency, such as 
that favored by Judge Weinstein, is implicit 
in the supreme court's decision in Richards 
v. State. Nor is there any reason to impose 
a stricter standard in cases involving delib­
erate failure to recall. To the contrary, 
commentators have indicated that in some 
cases genuine forgetfulness or loss of mem­
ory may not justify a finding of inconsisten­
cy for purposes of introducing a prior state­
ment, but that intentional loss of memory 
will. As Judge Weinstein has written:

[I]t would seem that the prior statement 
should not be included under [Federal 
Rule of Evidence] 801(d)(1)(A) if the 
judge finds that the witness genuinely 
cannot remember, and the period of 
amnesia or forgetfulness is crucial as re­
gards the facts in issue.

Alaska 1051

& M. Berger, supra, 
at 801-98 (footnote§ 801(d)(l)(A)[04], 

omitted).
[1] We conclude that where, as here, a 

witness deliberately seeks to avoid testify­
ing by claiming loss of memory in response 
to specific questions, prior statements of 
the witness relating to the subject matter 
of the question are inconsistent, within the 
meaning of Evidence Rules 613 and 
801(d)(1)(A).

We turn next to Van Hatten's contention 
that T.M.W.'s lack of memory precluded 
effective cross-examination and violated his 
constitutional right of confrontation. In 
California v. Green, 399 U.S. 149, 90 S.Ct. 
1930, 26 L.Ed.2d 489 (1970), the United 
States Supreme Court squarely held that 
the admission into evidence of prior incon­
sistent statements as substantive evidence 
of a defendant’s guilt is not violative of the 
confrontation clause as long as the witness 
who made the prior statements testifies and 
is subject to cross-examination at trial. 
The holding of the court in Green is re­
flected in Alaska Rule of Evidence 
801(d)(1)(A) and, to a lesser extent, in the 
corresponding Federal Rule of Evidence.4

The primary question left unanswered by 
the decision i.i California v. Green was the 
extent to which, under the confrontation 
clause, a witness must testify and be open 
to cross-examination before evidence of a 
prior inconsistent statement could be 
deemed admissible.5 Since the ruling in 
Green, however, numerous federal courts 
have addressed this issue, often with con­
flicting results. At one end of the spec­
trum, there are cases holding that feigned 
memory loss by a witness hampers full and 
effective cross-examination and is equiva-

4. FedR.Evid 801(d)(1)(A) differs from A.R.E. 
P51(d)(l)(A) primarily in its requirement that, 
in order to be admitted as substantive evidence 
of guilt rather than as impeachment, prior in­
consistent statements must have been made 
under oath and subject to the penalties of per­
jury. To this extent, the federal rule is narrow­
er than the Alaska rule; it is also narrower 
than the minimal standards set out in Ca lifor­
nia v. Green. See, e.g., United States v. Distler. 
671 F,2d 954. 959 (6th Cir.1981). For a com­
parison of A.R.E. 801(d)(1)(A) with Fed.R.Evid.

801(d)(1)(A). see Commentary to the Alaska 
Rules of Evidence, § 801(d)(1)(A) at 220-21.

5. California v. Green  does, however, make 
clear the fact that the confrontation clause is 
satisfied by the availability of a witness for 
cross-examination as to his memory at the time 
of trial and does not require an ability to cross- 
examine as to memory at the time a prior 
inconsistent statement was made.

7:
t'Cf.
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lent to a failure to testify, thus precluding 
introduction of prior inconsistent state­
ments for substantive purposes. See, e.g., 
United States v. Palumbo, 639 F.2d 123, 128 
n. 6 (3rd Cir.), cert denied, 454 U.S. 819, 102 
S.Ct. 100, 70 L.Ed.2d 90 (1981); United 
States v. Fiore, 443 F.2d 112, 115 (2nd Cir. 
1971); and State v. Lomax, 227 Kan. 651, 
608 P.2d 959, 964-67 (1980). Cf. United 
States v. Balano, 618 F.2d 624, 626-27 (10th 
Cir. 1979), cert denied, 449 U.S. 840, 101
5.Ct. 118, 66 L.Ed.2d 47 (1980), and United 
States v. Car/son, 547 F.2d 1346, 1357 (8th 
Cir.1976), cert denied, 431 U.S. 914,97 S.Ct. 
2174, 53 L.Ed.2d 224 (1977) (defendant’s 
right to confrontation would preclude intro­
duction of the witness' prior statements, 
except for the fact that defendant himself 
procured the witness’ refusal to testify at 
trial). At the opposite end of the spectrum 
are cases adopting the position advocated 
by Justice Harlan in his concurring opinion 
in California v. Green6 and holding, essen­
tially, that the presence of a warm body in 
the witness chair satisfies the requirements 
of the confrontation clause, opening the 
door to introduction of prior, out-of-court 
statements for substantive purposes. See, 
e.g., United States ex rel. Thomas v. Cuyler, 
548 F.2d 460, 463 &. n. 2 (3rd Cir.1977) 
(citing cases); and United States v. Insana, 
423 F.2d 1165 (2d Cir.), cert denied, 400 
U.S. 841, 91 S.Ct. 83, 27 L.Ed.2d 76 (1970).
6. In California v. Green. 399 U.S. at 189. 90 

S.Ct. at 1951,26 LEd.2d at 514, Justice Harlan, 
in a separate concurring opinion, specifically 
addressed the principal issue left open by the 
opinion of the court. Justice Harlan stated:

The fact that the witness, though physical­
ly available, cannot recall either the underly­
ing events that are the subject of an extra-ju­
dicial statement or previous testimony or rec­
ollect the circumstances under which the 
statement was given, does not have Sixth 
Amendment consequence. The prosecution 
has no less fulfilled its obligation simply be­
cause a witness has a lapse of memory. The 
witness is, in my view, available. To the 
extent that the witness Is, in a practical 
sense, unavailable for cross-examination on 
the relevant facts . . .  I think confrontation 
is nonetheless satisfied.

Justice Harlan concluded that, "the Confronta­
tion Clause of the Sixth Amendment reaches no 
farther than to require the prosecution to pro-

Thus, the court in Cuyler stated, 548 F.2d at 
463 (footnotes omitted):

A witness who refuses to be sworn or to 
testify at all or one who, having been 
sworn, declines to testify on Fifth 
Amendment grounds, has not been thus 
made available for cross-examination. 
But if he has been sworn and made avail­
able the fact that he suffers or feigns a 
loss of memory does not lessen the fact 
that the defendant has been confronted 
with him and presented with the opportu­
nity to cross-examine him to the extent 
possible, which is all that the Sixth 
At tendment requires.
[2] As evidenced by the divergent views 

taken by courts considering the issue, diffi­
cult istues are presented in attempting to 
determine whether a defendant’s constitu­
tional rigrt of confrontation will be violated 
by use of prior, extra-judicial statements of 
a witness as substantive evidence of guilt 
when the witness has been evasive or suf­
fers from a loss of memory. These issues 
do not, in our view, readily lend themselves 
to resolution by the application of a general 
formula. We believe that the best ap- 
'proach lies in a case-by-case analysis, focus­
ing on the extent to which the witness 
actually testifies and can be cross-exam­
ined, as well as on the nature and reliability 
of his prior, out-of-court statement. See 
United States v. Rogers, 549 F.2d 490, 500 
(8th Cir.1976), cert denied, 431 U.S. 918, 97 
S.Ct. 2182, 53 L.Ed.2d 229 (1977).7 The

duce  any ava ilab le  witness whose declarations 
it seeks to use at a criminal trial." 399 U.S. at 
174, 90 S.Ct. at 1943, 26 LEd.2d at 506 (Harlan. 
J.. concurring) (emphasis in original.)

7. Although reliability is a question to be con­
sidered on a case-by-case basis, a number of 
criteria relevani to evaluating the reliability of 
prior, out-of-court statements have been sug­
gested by other courts. For example, in United 
States v. Snow , 521 F.2d 730. 734-35 (9th Cir. 
1975). cert, denied. 423 U.S. 1090, 96 S.Ct. 883, 
47 LEd.2d 101 (1976), the court dealt with the 
analogous issue of whether the confrontation 
clause was violated by admission against the 
defendant, under the co-conspirator exception 
to the hearsay rule, of prior statements made 
by an accomplice. Noting that the co-conspira­
tor exception does not automatically assure 
compliance with the requirements of the con­
frontation clause, the court in Snow focused on 
the reliability of the out-of-court statement.
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relevant factual inquiry in such an analysis 
is whether, under the circumstances, the 
jury will be afforded a satisfactory basis for 
evaluating the truth of the out-of-court 
statement. Id. at 499.®

[3] Reviewing the facts of the present 
case in this manner, it is apparent that 
introduction into evidence of T.M.W.’s 
grand jury testimony was not violative of 
Van Hatten’s confrontation right. T.M. 
W.'s prior statement was given under oath 
and was based on her personal observations. 
Moreover, T.M.W.’s testimony was corrjbo- 
rated by physical evidence obtained shortly 
after Van Hatten’s assault, by statements 
which T.M.W. made to her mother and to 
Sergeant Murphy immediately after the as­
sault, and by statements of T.M.W.’s moth­
er in the course of her testimony before the 
grand jury.9

More significantly, despite her stated in­
tention to refuse to testify, and despite her 
numerous lapses of memory in response to 
particular questions, T.M.W. offered sub­
stantial testimony concerning the alleged

The court relied on the United States Supreme 
Court's plurality opinion Dutton v. Evans, 400 
U.S. 74, 88-89, 91 S.Ct. 210, 219-220, 27 
L.Ed.2d 213, 226-27 (1970), to indicate four 
factors relevant to the issue of reliability:

The Dutton  plurality opinion sets forth a 
number of factors which were indicative of 
reliability in that case: (1) the declaration 
contained no assertion of a past fact, and 
consequently carried a warning to the jury 
against giving it undue weight; (2) the de­
clarant had personal knowledge of the identi­
ty and role of participants in the crime; (3) 
the possibility that the declarant was relying 
upon faulty recollection was remote; and (4) 
the circumstances under which the state­
ments were made did not provide reason to 
believe that the declarant had misrepresented 
the defendant's involvement in the crime. 

521 F.2d at 734. While not an exhaustive list 
o f factors bearing on the question of reliability 
of a prior, out-of-court statement, we think the 
four considerations listed in Snow  provide 
guidance on the issue and can be of assistance 
to trial courts faced with issues such as that 
presented in Van Hatten's case.

8. A  very similar approach was recently taken 
by the Arizona Supreme Court in Sta le v. 
Allred. 134 Ariz. 274. 655 P.2d 1326 (1982). In
Allred, a child who had been sexually assaulted 
by her father gave testimony at trial exculpat­
ing him. She was impeached by statements

assault and her prior grand jury state­
ments. Notably, T.M.W. admitted being 
present in her home, together with her fa­
ther at the time of the incident, and she 
admitted having been interviewed by Alas­
ka state troopers, who had been summoned 
to her home in the early morning of Octo­
ber 1, 1980. T.M.W. did not deny making 
the statements attributed to her by Ser­
geant Murphy or the statements attributed 
to her in her mother’s grand jury testimony. 
T.M.W. confirmed the fact that prior to 
testifying before the grand jury she had 
talked with a prosecutor for the state about 
Van Hatten’s attitudes and sexual advances 
towards her. T.M.W. stated that she re­
called appearing and testifying before the 
grand jury, and she acknowledged that she 
was under oath at the time. Furthermore, 
T.M.W. identified, her own voice on the 
grand jury tape and stated that, when testi­
fying before the grand jury, she told the 
truth. T.M.W. readily acknowledged that 
she did not want to testify against Van 
Hatten. Yet she was willing to state that

she had given earlier to an investigating officer 
and a psychologist. The supreme court ap­
proved the use of the child's prior statements, 
finding, under the circumstances, that the relia­
bility of the prior statements was capable of 
being sufficiently evaluated through corrobo­
rating evidence. The court in .-Hired con­
sidered the issue as an evidentiary one calling 
for determination of whether the probative val­
ue of the prior statement outweighed its poten­
tial for prejudice under Ariz.R.Evid. 403. Id. 
655 P.2d at 1329-30.

9. Evidence concerning statements made by 
T.M.W. to Sergeant Murphy was introduced at 
trial through testimony of Sergeant Murphy, 
this testimony was admitted under A.R.E. 
801(d)(1)(A) as evidence of a prior statement 
by T.M.W. inconsistent with her testimony at 
trial. Evidence of T.M.W.'s statements to her 
mother following the assault, as well as evi­
dence concerning the observations of T.M.W.'s 
mother at the time of the incident, was present­
ed at trial in the form of a recording of Mrs. 
Van Hatten's grand jury testimony; this evi­
dence was also admitted under A.R.E. 
801(d)(1)(A). after Mrs. Van Hatten's testimony 
as a witness for the defense. On appeal. Van 
Hatten has not challenged the admissibility of 
Sergeant Murphy's testimony or of the record­
ings of Mrs. Van Hatten's grand jury testimo­
ny.
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her reluctance was due to the fact that, 
prior to testifying before the grand jury, 
the prosecutor had given her a "verbal 
guarantee" that if Van Hatten was indicted 
T.M.W. could later decline to press charges. 
T.M.W. specifically indicated, both on cross- 
examination and on re-direct examination, 
that she had testified against Van Hatten 
before the grand jury as a means of coerc­
ing him into obtaining counseling or psychi­
atric assistance for his problem.

There is widespread agreement that a 
defendant’s right to confrontation will not 
be violated by introduction of the prior 
inconsistent statement of a witness if, in 
the course of testifying at trial, the witness 
acknowledges that the statement was made 
and that it was true. In this regard, the 
Commentary to the Alaska Rules of Evi­
dence states:

Considerable controversy has attended 
the question whether a prior out-of-court 
statement by a person now available for 
cross-examination concerning it, under 
oath and in the presence of the trier of 
fact, should be classed as hearsay. If the 
witness admits on the stand that he made 
the statement and that it was true, he' 
adopts the statement and there is no 
hearsay problem. The hearsay problem 
arises when the witness on the stand de­
nies having made the statement or admits 
having made it but denies its truth. 

Commentary to the Alaska Rules of Evi­
dence, Section 801(d)(1), at 219.

In the present case, T.M.W. acknowl­
edged appearing before the grand jury, ad­
mitted that she was under oath, identified
10. See, e.g.. Uniced Slates v. Distler, 671 F.2d 

954 (6th Cir.1981): United States v. Woods. 
613 F.2d 629. 637 (6th Cir.), cert, denied. 446 
U.S. 920. ICO S.Ct. 1856. 64 LEd.2d 275 (1980): 
United States v, Dennis, 625 F.2d 782. 794-96 
(8th Cir. 1980); United States v. Mosley, 555 
F.2d 191. 193 (8th Cir. 1977). cert, denied. 434 
U.S. 851, 98 S.Ct. 163. 54 L.Ed.2d 120 (1978); 
United States v. Morgan. 555 F.2d 238. 242 (9th 
Cir. 1977); United Stales ex rel. Thomas v. 
Cuyler, 548 F.2d 460, 463 (3rd Cir. 1977): Unit­
ed States v. Rogers. 549 F.2d 490. 498-500 (8th 
Cir.1976). cert, denied. 431 U.S. 918. 97 S.Ct. 
2182, 53 LEd.2d 229 (1977); United States e. 
Castro-Avon. 537 F.2d 1055. 1057 (9th Cir.), 
cert, denied. 429 U.S. 983. 97 S.Ct. 501. 50

her testimony for the jury, and expressly 
stated that her grand jury testimony was 
truthful. Moreover, in testifying as to her 
reluctance to be a witness at trial and her 
reasons for testifying before the grand 
jury, T.M.W. afforded the jury with a more 
than ample basis upon which to evaluate 
her credibility at trial and the truthfulness 
of her testimony before the grand jury. 
Numerous cases support the proposition 
that admission of prior inconsistent state­
ments under such circumstances is appropri­
ate and does not amount to a denial of the 
right to confrontation.10 We therefore hold 
that introduction of T.M.W.’s grand jury 
testimony was proper and did not deprive 
Van Hatten of his constitutional right of 
confrontation.

TESTIMONY CONCERNING INVOCA­
TION OF RIGHTS TO COUNSEL 

AND TO REMAIN SILENT 
• Van Hatten also argues that his convic­

tion must be reversed because evidence 
presented by the state at trial violated his 
constitutional rights to counsel and to re­
main silent. The prosecution’s first witness 
at trial was Alaska State Trooper John 
Adams. Trooper Adams testified briefly, 
indicating that early in the morning of Oc­
tober 1, 1980, Mrs. Van Hatten contacted 
him and complained that her husband had 
attempted to rape T.M.W. Trooper Adams 
stated that he went to the Van Hatten 
residence together with Sergeant Murphy, 
that he eventually arrested Van Hatten, 
and that, following the arrest, he observed 
fresh scratches and an apparent bite mark

L.Ed.2d 594 (1976); United States v. Payne. 
492 F.2d 449. 454 (4th Cir.), cert, denied. 419 
U.S. 876. 95 S.Ct. 139. 42 L.Ed.2d 116 (1974); 
and United States v. Insana. 423 F.2d 1165 (2d 
Cir.). cert, denied, 400 U.S. 841. 91 S.Ct. 83. 27 
L,Ed.2d 76 (1970). C(. United States v. Orrico. 
599 F.2d 113. 117-19 (6th Cir.1979) (witness' 
alleged grand jury testimony, although proper­
ly received in evidence when witness could not 
recall details of the crime, was insufficient to 
support a conviction because the evidence was 
only marginally admissible due to lack of prop­
er foundation and because no other evidence 
was presented connecting defendant with the 
crime).
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on Van Hatten. At the conclusion of 
Trooper Adams’ direct examination, the fol­
lowing dialogue occurred:

Q Okay. And it was Sergeant Murphy 
that talked with [T.M.W.].

A Right.
Q Okay. And I take it you did not talk 

with the defendant about this matter 
in any detail.

A No. Basically after we woke him up 
we asked—Sergeant Murphy asked 
him what happened to his face and 
that stuff and he stated that a muf­
fler had fell on his face at work.

Q Okay.
A He was then advised of his rights and 

he requested to have his attorney 
present . . .

Q Okay.
A . . .  before any more questioning.
Q You did not ask him any further 

questions?
A No, I did not.
Q MR. MURPHREE: I’ll pass the wit­

ness.
There was no objection or motion to strike 
voiced in response to this testimony, nor 
was it subsequently called to the attention 
of the trial court.

Van Hatten nevertheless contends on ap­
peal that Trooper Adams’ reference to Van 
Hatten's invocation of his right to remain 
silent and to obtain counsel constitutes 
plain error and warrants a new trial. In 
advancing this argument, Van Hatten relies 
primarily on Dorman v. State, 622 P.2d 448, 
457 (Alaska 1981), and Gunnerud v. State, 
611 P.2d 69 (Alaska 1980). In Dorman, the 
supreme court held that reversal of a mur­
der conviction was required as a matter of 
plain error when the prosecutor, during his 
final argument to the jury, specifically re­
ferred to the fact that Dorman had re­
mained silent when interviewed by the po­
lice. In determining that plain error under 
Criminal Rule 47(b) existed, the court relied 
on the fact that the prosecutor had specifi­
cally asked Dorman’s jury to draw an infer­
ence of guilt from exercise of the privilege 
to remain silent. Gunnerud State is fac­

tually closer to Van Hatten’s case but did 
not involve plain error. In Gunnerud, the 
trial court permitted the jury to hear a tape 
recording of a search conducted at Gunne- 
rud’s apartment. Gunnerud was at the 
apartment when the search was made, and 
the recording contained a passage in which 
she was given Miranda warnings and in­
voked her right to remain silent. Over 
objection by the defense, the trial court' 
permitted the jury to hear this portion of 
the recording. 611 P.2d at 75. On appeal, 
the supreme court found that Gunnenid’s 
constitutional rights to counsel and to re­
main silent were violated when the jury 
was allowed to hear her assertion of these 
rights; finding the evid ^ce against Gunne­
rud to be strong but not overwhelming, the 
court concluded that the error was not 
harmless beyond reasonable doubt. 611 
P.2d at 76.

[4] When the circumstances of the 
present case are considered in the light of 
Dorman and Gunnerud, we believe that the 
question of plain error is extremely close. 
Criminal Rule 47(b) provides: "Plain errors 
or defects affecting substantial rights may 
be noticed although they were not brought 
to the attention of the court." This rule 
has been interpreted as follows:

Under the doctrine of "plain error" em­
bodied in Alaska Rule of Criminal Proce­
dure 47(b), this court will not take notice 
of an error not brought to the attention 
of the trial court unless it affects a sub­
stantive right and is obviously prejudicial. 
Not all errors of constitutional dimension 
must be examined in depth under this 
standard. See Gilbert v. State, 598 P.2d 
87, 92 (Alaska 1979).

Dorman v. State, 622 P.2d at 457 (footnotes 
omitted). Gunnerud v. State, which was 
decided by the Alaska Supreme Court prior 
to Van Hatten's trial, makes clear the fact 
that Trooper Adams’ testimony concerning 
Van Hatten's decision to remain silent until 
he obtained an attorney was inadmissible. 
In this sense, the error was obvious. It is 
also apparent that the error affected a sub­
stantive right, since it directly impinged on 
Van Hatten’s constitutional rights to coun­
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sel and to remain silent. In context, how­
ever, it is far less obvious that Trooper 
Adams' testimony was actually prejudicial.

While the court in Dorman found plain 
error where there was an express comment 
on the defendant's exercise of his right to 
remain silent, in the present case no com­
ment was involved; Trooper Adams' testi­
mony constituted a reference to, but not a 
comment on, Van Hatten’s decision to re­
main silent. Moreover, the reference was a 
brief and passing one, and it was not direct­
ly elicited by the prosecutor’s questioning. 
At no point in his final argument did the 
prosecutor mention this evidence. In fact, 
the prosecutor made no specific reference to 
any part of Trooper Adams’ testimony dur­
ing final argument, focusing instead on the 
statements of T.M.W. and Mrs. Van Hatten.

All of these circumstances significantly 
diminish the possibility of any prejudicial 
impact flowing from the improper testimo­
ny concerning Van Hatten’s decision to re­
main silent. While the evidence of Van 
Hatten’s guilt was, perhaps, less than over­
whelming, it was certainly compelling. 
Furthermore, it is particularly <vgnificant 
that the basic thrust of the final jury argu­
ment made by Van Hatten's counsel was 
that Van Hatten had been attempting to 
have sexual contact with T.M.W.—a lesser 
form of assault than that involved in an 
attempted rape—but that he did not intend 
to rape her. Even assuming the jury might 
have been inclined to infer a consciousness 
of guilt from Van Hatten’s silence, any such 
inference would have been equally consist­
ent with either an intent to rape or an 
intent to have sexual contact on Van Hat­
ten's part.11

Even given these considerations, the hold­
ing in Gunnerud makes it evident that, if a
11. Van Hatten did not testify at trial; the jury 

was given an instruction stating that the de­
fendant had a right not to testify and that no 
inferences could be drawn from his exercise of 
that right. We consider this instruction to less­
en the possibility that actual prejudice resulted 
from Trooper Adam's statement. Trooper 
Adam’s testimony constituted a reference to 
Van Hatten's silence, and did not invplve a 
direct comment on the silence. The testimony 
was thus less likely to cause prejudice and was

timely objection had been made, the error 
in referring to Van Hatten's silence could 
not be deemed harmless beyond a reasona­
ble doubt. Van Hatten emphasizes this 
fact on appeal. Van Hatten insists that he 
has established plain error and is entitled to 
relief because the obviousness of the error 
in this case is uncontroverted and because 
the error involved the violation of a consti­
tutionally protected right

[5] We believe, however, that Van Hat­
ten misperceives the requirements of the 
plain error rule. A party relying on plain 
error must go beyond a mere showing that 
error was committed and that the error 
involved a constitutional right. As held in 
Gilbert v. State, 598 P.2d 87, 92 (Alaska
1979):

[N]ot all constitutional claims require ex­
tensive review under the plain error rule. 
To say that asserted errors of constitu­
tional dimension must all be examined in 
depth under the plain error rule would 
circumvent the strong basic policy which 
requires that, in order to preserve an 
error for appeal, an objection must have 
been made in the trial court.
Thus, the plain error rule has been held to 

embody the requirement that the error 
complained of be obviously prejudicial. Id. 
There has been little effort to define the 
obvious prejudice requirement of the plain 
error rule. We think it clear, however, that 
the term obvious prejudice demands the 
application of a standard more stringent 
than the harmless beyond a reasonable 
doubt test applied to determine harmless 
error in cases where errors of constitutional 
dimension are preserved for appeal by time­
ly objection. See Chapman v. California,

more susceptible of being mitigated by a cura­
tive instruction. Cf. Padpett v. State. 590 P.2d 
432. 434-35 (Alaska 1979) (differentiating be­
tween an improper comment in testimony and 
.in improper comment during final argument 
and noting that the former is more Likely to be 
cured by a jury instruction). See also Jo lley v. 
State. 655 P.2d 7S4, 785-86 (Alaska App. 1982) 
(holding that an error similar to that in the 
present case was cured by an appropriate jury 
instruction).
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[6] The correct measure of obvious prej­
udice under the plain error rule must, we 
believe, fall far closer to the more flexible 
standard of harmless error employed in 
cases where non-constitutional error is in­
volved: whether it can be fairly said that 
the alleged error did not appreciably affect 
the jury’s verdict. See Love v. State, 457 
P.2d 622, 630-32 (Alaska 1969). We think 
that the Love standard of harmless error is 
particularly well suited for determining 
whether obvious prejudice has occurred, 
since the primary goal of the standard is to 
assure fundamental fairness to the accused, 
the same basic goal with which the plain 
error rule is concerned.

The obviousness of the error committed 
in this case, the ease with which it could 
have been avoided, and the fundamental 
nature of the rights which it affected are 
all factors that weigh heavily in favor of a 
finding of plain error in this case. How­
ever, consideration of the totality of-the 
circumstances presented in this case does 
not convince us that the improper reference 
to Van Hatten’s silence had an appreciable 
effect on the jury’s verdict. For this rea­
son, we are compelled to find that Van 
Hatten has failed to make a showing of 
obvious prejudice, as required by Criminal 
Rule 47. We hold that Trooper Adam's 
testimony did not constitute plain error.

EXCESSIVENESS OF SENTENCE
Van Hatten's final contention is that his 

sentence of ten years' imprisonment, with 
eight suspended, is excessive. We reject 
this contention.

Evidence available to the sentencing 
judge established that Van Hnttcn had 
been convicted of robbery in 1959 and of 
embezzlement in 1963. For the latter of­
fense, he received a sentence of three years’ 
imprisonment. In addition, Van Hatten 
had accumulated a fairly extensive record 
of convictions for alcohol-related misde­
meanors: most noteworthy were three
drunk driving convictions entered against 
him in the two-year period immediately

preceding commission of this offense. Van 
Hatten’s assault of T.M.W. was committed 
while he was intoxicated.

Evidence presented at trial and at the 
sentencing hearing also indicated that Van 
Hatten’s assault of T.M.W. was not an iso­
lated incident. Van Hatten had repeatedly 
assaulted T.M.W. over a period of approxi­
mately five years. Moreover, it was re­
vealed that Van Hatten had been involved 
in a long series of sexual assaults against 
T.M.W.'s older sister, J.W. In 1976, Alaska 
State Troopers received a report that Van 
Hatten had assaulted J.W., who was then 
fifteen years of age. J.W. was interviewed 
and stated that Van Hatten had sexually 
assaulted her with varying degrees of in­
tensity, including sexual intercourse, for ap­
proximately two years. T.M.W. was also 
interviewed at the time and indicated that 
she had witnessed s^me of the assaults and 
that Van Hatten had also attempted to 
molest her. Van Hatten was then inter­
viewed, and he admitted involvement in the 
sexual assault of J.W., but explained that 
J.W. had instigated his conduct by leading 
him along. Formal prosecution was appar­
ently dropped in return for a promise by 
Van Hatten to undertake a course of family 
counseling. According to the pre-sentence 
report in this case, however, Van Hatten 
made only one contact with a family coun­
selor.

At the time of sentencing, Van Hatten 
was forty-two years of age. Despite his 
long-standing problem of alcohol abuse and 
his extensive misdemeanor history, he had 
maintained a good employment record and 
was active in the Fairbanks business com­
munity. Upon review of the circumstances 
involved in this offense, as well as other 
pertinent information concerning Van Hat­
ten's background, the probation officer as­
signed to write Van Hatten's prcsentence 
report recommended the sentence that was 
ultimately imposed by the court.

(7,8) Van Hatten's initial contention 
with respect to sentencing is that, in impos­
ing the sentence. Judge Taylor penalized 
him for exercising his right to have a trial.
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A review of the sentencing remarks upon 
which Van Hatten predicates this claim re­
veals that it is unfounded. Van Hatten 
also argues that Judge Taylor improperly 
failed to give adequate consideration to the 
sentencing goal of rehabilitation. We are 
mindful of the fact that the trial, court is 
assigned primary responsibility for sentenc­
ing; included in this responsibility is the 
task of weighing and determining the prior; 
ities to be given to various sentencing goals. 
Asitonia v. State, 508 P.2d 1023,1026 (Alas­
ka 1973); Nicholas v. State, 477 P.2d 447, 
448—19 (Alaska 1970). Given Van Hatten's 
conduct in the present case, given his long­
standing history of similar conduct, and giv­
en his prior record of criminal misconduct, 
we cannot conclude that Judge Taylor was 
clearly mistaken in imposing the sentence 
of ten years with eight suspended. McClain 
v. State, 519 P.2d 811, 813-14 (Alaska 
1974).u

The conviction and sentence are AF­
FIRMED.

COATS, J., not participating.
SERDAHELY, Superior Court Judge, 

concurring in part and dissenting in part.
I generally agree with the majority's 

treatment of, and conclusions regarding, 
the issues of the admissibility of T.M.W.'s 
prior inconsistent statements, confrontation 
clause and cross-examination considerations 
regarding such statements, and the claimed 
excessiveness of Van Hatten’s sentence. 
On the question of the effect of Trooper 
Adams’ testimony, however, I am compelled 
to respectfully dissent from the majority's 
conclusions.

More specifically, I generally agree with 
the majority that "the question of plain 
error is extremely close" and that pursuant 
to Gunnerud v. State, 611 P.2d 69 (Alaska
1980), "if a timely objection had been made,
12. In his reply brief. Van Hatten has argued, 

for the first time, that his sentence exceeded 
the presumptive term prescribed for a second 
offender (four years) and that it therefore vio­
lates our holding in Austin  v. State. 627 P.2d 
657 (Alaska App. 1981). He also cites .-\ndrcws

tho error in referring to Van Hatten's si­
lence-could not be deemed harmless beyond 
a reasonable doubt." I further agree with 
the majority that Dorman v. State, 622 P.2d 
448 (Alaska 1981) (wherein the prosecutor 
commented during final argument upon the 
defendant’s invocation of his right to re­
main silent) is distinguishable from the in­
stant case. And, I also agree with the 
majority’s conclusion that in the absence of 
a timely objection at trial, a defendant 
seeking to establish plain error for the first 
time on appeal should meet a standard 
more stringent than the “harmless beyond a 
reasonable doubt" test, i.e., should show 
some prejudice or that the alleged error 
could well have affected the jury’s verdict

Given the foregoing, however, I am un­
able to conclude that the challenged testi­
mony in the instant case was not prejudicial 
to the defendant or did not, in some mean­
ingful way, affect the jury's verdict Rath­
er, I believe that the Alaska Supreme 
Court's comment in Gunnerud applies with 
equal force to this case:

We can see no reason why it was neces­
sary for the prosecution to introduce the 
portion of the recording into evidence 
other than to show an inference of guilt 
at the expense of the appellant's rights to 
counsel and to remain silent.

611 P.2d at 76 (footnotes omitted).
Accordingly, consistent with the policy 

and holding of Gunnerud, I would reverse 
the judgment of the lower court on this 
issue and remand the case for a new trial.

v. State. 552 P.2d ISO (Alaska 1976), and main­
tains lhai the total length of Itis sentence, in­
cluding the eight years of suspended imprison­
ment. is unjustified. We find no merit in these 
arguments. See Tazruk r. State. 655 P.2d 788. 
789 (Alaska Aup.1982).
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Hearsay evidence in sexual 
abuse prosecutions 
(Work Order No. 14-0131)

Representative Randy .Phillips

Mich ae l F. F o r d / ^’ 
Legislative Counsel

As you know, last year the legislature considered a similar 
bill to the one yo u have requested, concerning prosecution 
of sexual abuse crimes and the use of hearsay evidence. At 
that time, the possibility that, the constitution would p r o­
hibit use of such evidence was raised. This mem o addresses 
section two of this bill, relating to introduction of h e a r­
say evidence at trial. The first section of the bill deals 
only wi th  grand jury proceedings, and does not raise a c o n­
stitutional question.

This bill is based on W as hi n gt on  Criminal Code sec. 
9A.44.120. I have been informed by the Department of Law  
that the Washington statute has been challenged a number of 
times and u p he ld  in the trial courts, but it has yet to be 
ruled on by the state's highest court. Therefore the 
W ashington law is of little help in determining the validity 
of this bill.

In prosecutions for sexual abuse of a m inor in any degree, 
this bill allows the prosecutor to introduce at trial, 
"hearsay evidence of a statement made by a child under the 
age of 10 describing an act of sexual contact wit h the 
child" if certain criteria are met (AS 12.45.049). Before 
the hearsay evidence m a y  be introduced, the court must 
determine that the circumstances of the child's statement 
indicate its reliability, and the child must either testify 
at the proceeding, or be unavailable as a witness. If the 
evidence is admitted on the basis that the child is
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unavailable, there must be some further evidence introduced 
to corroborate the child's statement.

Existing Rules of Evidence provide that hearsay is i n a d m i s­
sible, but provide for certain exceptions (Rules of Evidence 
803 and 804). The apparent purpose of the bill is to mak e 
it easier to prosecute sexual abuse cases b y  allowing in 
evidence that the ju ry  w o u l d  otherwise not be permitted to 
consider. For example, under present law, if a child tells 
a teacher that the child's parent is sexually abusing the 
child, but the child refuses or is emotionally unable to 
repeat the story at the parent's sexual abuse trial, the 
teacher w ou ld  not be permitted to repeat the child's story 
at the trial because it w o u l d  be hearsay and does not fall 
under one of the existing exceptions. The bill w ould allow 
the teacher to testify if (1) the court determines that the 
child's statement appears reliable, and (2) the child either 
testifies (on some other matter) or is unavailable and there 
is some further evidence that the child's statement is true.

The sixth amendment to the United States Constitution and 
Article I, sec. 11 of the Alaska Constitution both provide 
that a defendant in a criminal trial m a y  not be denied the 
right "to be confronted w i t h  the witnesses against him."
This bill is in potential conflict w i t h  this constitutional 
right because it permits the statements of a child to be 
used against a criminal defendant without giving the d e f e n­
dant the opportunity to cross-examine the child.

The A l as k a Supreme Court has summarized the right to c o n­
frontation as follows:

This right of confrontation protects two vital i n t e r­
ests of the defendant. First, it guarantees h im the 
opportunity to cross-examine the witnesses against h i m  
so as to test their sincerity, memory, ability to p e r­
ceive and relate, and the factual basis of their s ta te­
ments. Second, it enables the defendant to demonstrate 
to the jury the witness' demeanor when confronted b> 
the defendant so that the inherent veracity of the w i t­
ness is displayed in the crucible of the courtroom. 
(Footnotes o m i t t e d ) .

Lemon v. S t a t e , 514 P . 2d 1151, 1153 (Alaska 1973). The 
Court in Lemon analyzed the United States Supreme Court d e­
cisions on the right to confrontation as it relates to the 
introduction of hearsay evidence and concluded that
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. . .while the demeanor interest of the right of 
confrontation is not a crucial element, the right 
to effective cross-examination is essential unless 
the testimony falls w it hi n  certain e stablished 
exceptions to the hearsay rule. (Footnote o m i t­
ted) .

L e m o n , s u p r a , at 1154. The Court r uled that L e m on  h a d  been 
denied the right of confrontation because of the ad mi ssion 
of a hearsay statement against h im that did not fall w i t h i n  
the established exceptions to the hearsay rule.

This bill does contain certain protections for the d e f e n­
dant, but these m ay n ot be enough to survive a c o n s t i t u t i o n­
al challenge. Since the bill permits the prosecution to use 
hearsay evidence that does not fall with in  one of the e s t a b­
lished exceptions to the hearsay rule against the defendant, 
the Lemon case seems to prohibit it. Even if the criteria 
for the admission of the hea rs ay  evidence contained in the 
bill are met, a court could still find that the defendant 
has been denied the right to confrontation. Alt h ou gh  the 
question is an open one, there is a strong p os sibility that 
the bill could be found unconstitutional if challenged.

If you have further questions, please contact me.

M F F :ojb 
J9/095
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JUNEAU — Traumatized children 
who are the victims of sexual abuse 
should not be made to testify before, 
grand Juries although they would be 
required to undergo cross-examina­
tion during trials, a Senate commlt- 

. 'e was told.
Beth Kerttula, a lawyer and aide 

to Sen. Jay Kerttula, D-Polmer, told 
members of the Senate Health, Edu­
cation and Social,Services Commit­
tee on Thursday that hearsay evl-

„ dence from sexually abused children 
should be allowed In grand Jury 
proceedings. . ’ .

"It would apply only In casds 
where the child Is traumatized,'' she 
testified. "And It's only aimed at 
grand Jury proceedings. It doesn't go, 
Bny farther than that."

Kerttula told the committee he ' '

likely trauma 'Will occur,." Kerttula 
said..,,,

Two .similar bills are weaving' 
their way through the legislature. 
One, Introduced by Gov. BUI Shef­
field, speclUes age 16. Another, by 
Rep, Randy Phillips, R-Eagle River, 
specifies age 10. '

' The younger the child, the more '

children. Some afe more fragile than* equipment. And a child may
OtnPrt.̂  'I  ̂ mnl/o n ,L.. n ■ ■ I

was proposing several chnnges In his potential for trauma and the less 
bill, one of which would drop the ' chance for fabrication," said Gayle

others.'
' While Horetskl wouldn't recom­

mend an optimum age, she did say 
prosecutors "wouldn't want to go 
under 10 In any circumstances."

Hearsay evidence would not re­
place the use of videotapes In such 
cases, she said In response to a 
question from Sen."Joe Josephson, 
D-Anchorage. • ...

"Videotaping Is preferred," Horetage of children allowed.'td, submit .Horetskl, an assistant attorney gen-lv- 
rhearsay evidence from 10 to 13. * > / ''erol. "On the other hand, you have' ' ski said. “But Fn Bush areas, author-

"The younger the child, the more to balance that off on Individual, . lt'cs often don't have videotaping

make a telling statement when vi­
deotaping equipment Isn't available.

"You don't have a tape around 
when a kid Is talking to a school 
nurse," she said. "Although It's a 
good tool, It may not be appropriate 
to narrow It to that."
"1 don't want it (bill) to erode 

grand Jury proceedings," Josephson 
said, "f'm worried about that."

The committee deferred action on 
the bill Thursday, pending the Intro­
duction of Korttula's amendments.

' I
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Alaska Foster Parents Association

P.O. BOX 8651 •  ANCHORAGE. ALASKA 99508

3-18-85

Rep. R an dy  Phillips . ...
Pouch V
Juneau, Ak. 99811

Dear Rep. Randy Phillips:

I am writing to y ou in regards to HB 67* r e g a r di n g hearsay evidence 
for certain sexual offenses. We agree i n  principle that young children 
are very traumatized when they must testify, and that their testimony 
can be p i ck ed  a p a r t  b y  the defense because of co nf us i on  of the issues 
in young children's minds. However, we feel there are several problems 
with pieces of this legislation. Refering to line number and page are 
the following comments:

pg. 1 line 15 - we suggest an age of 7, which would follow other rules 
regarding children a nd their legal rights to make decisions and be 
considered competent. Age 7 is the age a child is considered to know 
the difference between fact and fiction an d  therefore competent to 
testify. Even adults find it traumatic to testify i n  these situations, 
but by age 7 a child can be r easoned with and e x pl ained to so the 
emotional pre s su re  is lessened,

pg. a line 25 "statement" should be a  v erified r ec or d such as video 
taping or cassette tape where exact content can be verified. The i n t e r­
view should be conducted by a* professional e xp erienced in gaining in fo r­
mation from children.

Pg. 2 line7 - we feel this is very broad to "unable to procure the c h i l d 1s 
attendance by reasonable means. What a b o u t  the child who refuses.

Same comments as above for Sec. 12.Zf5 -

Please consider the above comments and feel free to contact me if you 
need more information. ’HANKS!

S i  n n e r e l v .

Miriam Su mner
AFPA Legislative Chairman

cc: Rep. Koponen
Gruenberg
Taylor
Hurley
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P.O. BOX 8651 • ANCHORAGE. ALASKA 99508
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R e pr es e n t a t i v e  Gruenberg 
P o u c h  V  . "v.. ‘v
Juneau, A l a s k a  99811 ‘'v

f :

Dear Rep. Gruenberg:
A l a s k a  Fost er  P a r e n t s  Asso ci a ti on  has several concerns ove r  HB 88.

Overall c o n c e r n  centers around criminalizing endangering the welfare of 
a  m i no r -- tr ea tm en t  a n d  prevention should be the m a j o r  concern of us 
all. B r i n g i n g  the age of “endangering the welfare of a  minor" to 18 
brin g s up some pr oblems that would be normal c hild rearing practises.
F o r  exa mp le — “inte nti o na ll y deserts the child...cr ea ti ng  a substantial 
r i s k  of physical inju ry "  c ould be construed to m e a n  leaving a  child/ 
y o u t h  to shop, walk to the store, letting them out of the car to walk, 
etc. c ou ld  be a  criminal offense if anything happened. . "Exposing 
a  child (under 18) to circumstances creating a  substantial 
r i s k  of physical i n j u r y  or sexual abuse" for teens is difficult i f  you 
let them spend the night, date, etc. We w ould suggest a reduction of 
age to 12 or thereabouts.

"Exposes the child (under 18) to physical i n j u r y  by failing to 
p r o v i de . .. Ne ce ss ar y  food, care, clothing, shelter, or medical attention" 
depends o n  i n t e r pr et at i on  a nd could be .especially w r o n g  from licensed 
facilities such as day care homes and foster homes who are not toally 
resp o ns ib le  for all of these i te ms — either ph y si c a l l y  responsible or 
financially.

H e a r s a y  evidence pr in ciple is very goo d  but we suggest the age of 
7, which is the age a  child "is considered to k n o w  fact from fiction 
a nd be a bl e to testify. We realize it is traumatic to testify in sexual 
cases, but e v e n  adults find it very emotionally traumatizing, A child 
being un available for testimony could be i n t e r p r e t e d  for most children/ 
y o u t h  as it is always emotional harm. A n d  what about the child that 
just ref us es  to testify— even if a teenager an d c o u l d  testify?

Sec. 12.A5.0A5 only updates wording the existing law, but is very 
dangerous at times for foster parents. Often foster parents do not have 
i nf or m a t i o n  of a child prior to placement and may get"into situations 
that appear to be w r o n g  but were from lack of knowledge. Occasionally 
foster p a r e nt s  are fdsely accused of' sexual abuse but a formerly abuse 
child who is sexually active and kno w enough i nf or m a t i o n  to make it
sound believeable. So metimes these accusations are made in hopes the
child / yo ut h can r e tu r n home or manipulation and revenge against the 
foster home. Foster paren ts  may want and n ee d to show the child/youth's 
a cc us a t i o n  is false by showing previous sexually activity a nd knowledge, 
S E E  A F P A  P O S I T I O N  P A P E R  in cluded in Legislative packet.

Sec. 7* A S1 2.62.035 is very broad. Regulations to request records 
of all convictions c o u l d  include convictions for traffic offenses, 
"...shall provide a c o p y  of the in formation to the person who is the 
subject of the request" is excellent!

Page If line 27— what is a  "attempted violation"? How  would that be
found?

Page 7 has several ve ry  vague statements i n c l u d i n g  "immediate" and 

"r easonable efforts". With experience with regulations, we know that
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most difficulties are the re sult of vagueness. We woild appreciate 
clearer language,, • ’

Page 8, line 12 "verb a l statements to a child which express a  desire 
or intent to have sexual contact" needs to have an age definition. Teens 
talk to each other i n  this w ay constantly. In the schools y o u  will 
hear continuously references to want in g sexual contact.

Sec. 19, ASif7.17*050 r e g a r d i n g  imm un it y We feel takes away the 
constitutional and mar it al  rights between husband and wife. In criminal 
cases; the husband or wife is i m mu ne  frcm testimony. Please include a 
(4-) husfcand-wife privilege. ■

We u nde rs ta nd  the reasons for Section 4-7-35-070. VIOLATIONS, is .....
because the department has no w ay to deal with licensees who violate 
statues and regulations except to i g no r or revoke the license. This is 
probably true for day care facilities and homes and residential care, 
but IS N O T  TRUE F O R  F O S T E R  HOMES! The licensing agency can withhold or 
remove placements, revoke or n o t  re ne w  licenses. Violations of regula­
tions can be very m i no r i.e. fire extinguisher has lost a charge, smoke 
alarm temporarily out of service (battery), water not checked, not 
immediately (what is the defin i ti on  and w h o’s opinion) reporting illness 
or accident, changes i n  h o u s e ho ld  not reported soon enough, notifying the 
wrong division representative, q ue st io ne d  discipline. Foster homes are 
volunteer— no p a y  is involved. F o s t e r  homes are r e i mb ur se d for expenses 
of the child from $ 1 2 .  - S i 8 .  p e r  day. NO SERVICES A R E  PA ID  FOR or any 
expenses over that amount! If y ou charge volunteer parents tsxpay $ 2 0 0 .  
per day for each day they a re *i n violation, and until the charges are 
found to be "guilty", y o u  will n ot have any foster parents! When you 
do not p a y  someone, h o w  can y ou expect them to pay fines? We can under­
stand not licensing or placi ng  children, but not a fine system for foster 
parents who are already saving the state over $100. per day per child!
It is vital to remove foster paren ts  from this section! A n d  w h a t d o u t  
the violations of regulations b y  the agencies?

Thank y o u  fo r your c o n s i de r at io n of these issues in HB 88. If you 
have questions, comments, or w o u l d  like more information, please do not 
hesitate to contact me at the above address, or, after M ar ch  2Xf at 
74-5-7797- THANK YOU.

Sincerely,

Z'S'TUXj I'X  ^

Miriam. Sumner
AFPA Legislative chairman



O f f e r e d :  4 / 2 3 / 8 5
R e f e r r e d :  F i n a n c e

O r i g i n a l  s p o n s o r :  P h i l l i p s

1 IN THE HOUSE BY THE JUDICIARY COMMITTEE
2 CS FOR HOUSE BILL NO. 67 ( J u d i c i a r y )
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 FOURTEENTH LEGISLATURE - FIRST SESSION
5 A BILL
6 F o r  an  Ac t  e n t i t l e d :  "An Ac t  r e l a t i n g  t o  t h e  a d m i s s i b i l i t y  o f  h e a r s a y
7 e v i d e n c e  o f  c e r t a i n  s t a t e m e n t s  by  c h i l d r e n  b e f o r e
8 g r a n d  j u r i e s ;  and amend ing  R u l e  6 ( r ) ,  A l a s k a  R u l e s  o f
9 C r im i n a l  P r o c e d u r e . "

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
11 *  S e c t i o n  1 .  AS 1 2 . 4 0  i s  amended by a d d i n g  a  new s e c t i o n  t o  r e a d :
12 S e c .  1 2 . 4 0 . 1 1 0 .  HEARSAY EVIDENCE IN PROSECUTIONS FOR SEXUAL
13 OFFENSES. ( a )  I n  a p r o s e c u t i o n  f o r  an o f f e n s e  u n d e r  AS 1 1 . 4 1 . 4 1 0  -
14 1 1 . 4 1 . 4 4 0  o r  1 1 . 4 1 . 4 5 5 ,  h e a r s a y  e v i d e n c e  o f  a s t a t e m e n t ,  n o t  o t h e r w i s e
15 a d m i s s i b l e ,  made b y  a  c h i l d  und e r  t h e  a g e  o f  10 who i s  t h e  v i c t i m  o f
16 t h e  o f f e n s e  d e s c r i b i n g  t h e  c o n du c t  e s t a b l i s h i n g  t h e  o f f e n s e  may be
17 a d m i t t e d  i n t o  e v i d e n c e  b e f o r e  t h e  g r a n d  j u r y  i f
18 ( 1 )  t h e  c i r c u m s t a n c e s  o f  t h e  s t a t e m e n t  i n d i c a t e  i t s  r e l i a -
19 b i l i t y ;
20 ( 2 )  a d d i t i o n a l  e v i d e n c e  i s  i n t r o d u c e d  t o  c o r r o b o r a t e  t h e
21 s t a t e m e n t ;  and
22 ( 3 )  t h e  c h i l d  t e s t i f i e s  a t  t h e  g r a n d  j u r y  p r o c e e d i n g  o r  t h e
23 c h i l d  w i l l  b e  a v a i l a b l e  t o  t e s t i f y  a t  t r i a l .
24 ( b )  I n  t h i s  s e c t i o n  " s t a t e m e n t "  means an  o r a l  o r  w r i t t e n  a s s e r -
25 t i o n  o r  n o n v e r b a l  c o n du c t  i f  t h e  n o n v e r b a l  c o n du c t  i s  i n t e n d e d  a s  an
26 a s s e r t i o n .
27 *  S e c .  2 .  AS 1 2 . 4 0 . 1 1 0 ,  add ed  by s e c .  1 o f  t h i s  A c t ,  h a s  t h e  e f f e c t  o f
28 amend ing  R u l e  6 ( r ) ,  A l a s k a  R u l e s  o f  C r im i n a l  P r o c e d u r e ,  by c h a n g i n g  t h e
29 c i r c u m s t a n c e s  u n d e r  w h i c h  h e a r s a y  e v i d e n c e  may b e  i n t r o d u c e d  i n  g r a n d  j u r y
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O r i g i n a l  s p o n s o r :  P h i l l i p s

BY THE HEALTH, EDUCATION AND1 IN THE HOUSE SOCIAL SERVICES COMMITTEE
2 CS FOR HOUSE B ILL NO. 67 (HESS)
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 FOURTEENTH LEGISLATURE - FIRST SESSION
5 A BILL
6 F o r  an  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  t h e  a d m i s s i b i l i t y  o f  h e a r s a y
7 e v i d e n c e  o f  c e r t a i n  s t a t e m e n t s  by c h i l d r e n  b e f o r e
8 g r a n d  j u r i e s ;  and  amend ing  R u l e  6 ( r ) ,  A l a s k a  R u l e s  o f
9 C r im i n a l  P r o c e d u r e . "

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
11 *  S e c t i o n  1 .  AS 1 2 . 4 0  i s  amended by a d d i n g  a  new s e c t i o n  t o  r e a d :
12 S e c .  1 2 . 4 0 . 1 1 0 .  ADMISSIBILITY OF CERTAIN STATEMENTS BY CHILDREN
13 BEFORE GRAND JURIES .  ( a )  H e a r s a y  e v i d e n c e  o f  a  s t a t e m e n t  r e l a t e d  t o
14 t h e  o f f e n s e ,  n o t  o t h e r w i s e  a d m i s s i b l e ,  made by a  c h i l d  u n d e r  t h e  a g e
15 o f  12 may be  a d m i t t e d  i n t o  e v i d e n c e  b e f o r e  t h e  g r a n d  j u r y  i f
16 (1 )  t h e  c i r c u m s t a n c e s  o f  t h e  s t a t e m e n t  i n d i c a t e  i t s  r e l i a -
17 b i l i t y ;  and
18 ( 2 )  t h e  c h i l d
19 (A) t e s t i f i e s  a t  t h e  g r a n d  j u r y  p r o c e e d i n g ;  o r
20 (B) i s  u n a v a i l a b l e  a s  a w i t n e s s ,  t h e  g r a n d  j u r y  mem-
21 b e r s  a r e  i n f o rm e d  o f  t h e  r e a s o n  f o r  t h e  c h i l d ' s  u n a v a i l a b i l i t y ,
22 and t h e r e  i s  a d d i t i o n a l  e v i d e n c e  i n t r o d u c e d  t o  c o r r o b o r a t e  t h e
23 s t a t e m e n t .
24  ( b )  I n  t h i s  s e c t i o n ,
25 ( 1 )  " s t a t e m e n t "  means an  o r a l  o r  w r i t t e n  a s s e r t i o n ,  o r
26 n o n v e r b a l  c o n du c t  i f  t h e  n o n v e r b a l  c o n d u c t  i s  i n t e n d e d  a s  an a s s e r -
27 t i o n ;
28 ( 2 )  " u n a v a i l a b l e "  means t h e  c h i l d
29 (A) h a s  a  l a c k  o f  memory o f  t h e  s u b j e c t  m a t t e r  o f  t h e

O f f e r e d :  4 / 3 / 8 5
R e f e r r e d :  J u d i c i a r y  a n d
F i n a n c e

- 1 -  CSHB 6 7 ( H E S S )



1 s t a t e m e n t  b e i n g  o f f e r e d ;
2 (B) i s  u n a b l e  t o  a t t e n d  o r  t e s t i f y  a t  t h e  h e a r i n g
3 b e c a u s e  o f  d e a t h  o r  a  t h e n  e x i s t i n g  p h y s i c a l  o r  m en t a l  i l l n e s s  o r
4 i n f i r m i t y ;
5 (C) i s  l i k e l y  t o  s u f f e r  s u b s t a n t i a l  p s y c h o l o g i c a l ,
6 e m o t i o n a l ,  o r  p h y s i c a l  harm i f  r e q u i r e d  t o  t e s t i f y ;  o r
7 (D) i s  a b s e n t  f r om  t h e  h e a r i n g  and  b eyond  t h e  j u r i s -
8 d i c t i o n  o f  t h e  c o u r t  t o  c ompe l  a p p e a r a n c e  and  t h e  p r o p o n en t  o f
9 t h e  s t a t e m e n t  h a s  e x e r c i s e d  r e a s o n a b l e  d i l i g e n c e  i n  a t t e m p t i n g  t o

10 p r o c u r e  t h e  c h i l d ' s  a t t e n d a n c e .
11 ( c )  A c h i l d  i s  n o t  u n a v a i l a b l e  u n d e r  t h i s  s e c t i o n  i f  t h e  un -
12 a v a i l a b i l i t y  i s  due  t o  t h e  p r o c u r em en t  o r  w ron gdo in g  o f  t h e  p r o p on en t
13 o f  t h e  s t a t e m e n t  t o  p r e v e n t  t h e  c h i l d  f rom  a t t e n d i n g  o r  t e s t i f y i n g .
14 (d )  P r i o r  t o  t h e  a d m i s s i o n  o f  h e a r s a y  e v i d e n c e  b e f o r e  t h e  g r an d
15 j u r y  u n d e r  t h i s  s e c t i o n ,  t h e  s u p e r i o r  c o u r t  s h a l l  h o l d  an  i n  c amer a
16 h e a r i n g  on t h e  r e c o r d  t o  d e t e rm i n e  t h e  a d m i s s i b i l i t y  o f  t h e  e v i d e n c e .
17 The c o u r t  s h a l l  e n t e r  an a p p r o p r i a t e  o r d e r  c o n c e r n i n g  a d m i s s i b i l i t y .
18 *  S e c .  2 .  AS 1 2 . 4 0 . 1 1 0 ,  a dded  b y  s e c .  1 o f  t h i s  A c t ,  h a s  t h e  e f f e c t  o f
19 amend ing  R u l e  6 ( r ) ,  A l a s k a  R u l e s  o f  C r im i n a l  P r o c e d u r e ,  by mak ing  c e r t a i n
20 h e a r s a y  e v i d e n c e  a d m i s s i b l e  i n  g r a n d  j u r y  p r o c e e d i n g s  w i t h o u t  r e q u i r i n g
21 c o m p e l l i n g  j u s t i f i c a t i o n .
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I n t r o d u c e d :  1 / 1 6 / 8 5
R e f e r r e d :  H e a l t h , E d u c a t i o n  & S o c i a l
S e r v i c e s . J u d i c i a r y  a n d  F i n a n c e

HOUSE B ILL  NO. 67 
IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - FIRST SESSION 
A B ILL  ,

F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  h e a r s a y  e v i d e n c e  i n  p r o s e c u t i o n s
f o r  c e r t a i n  s e x u a l  o f f e n s e s ;  and amending  R u l e s  803 
and 8 0 4 ,  A l a s k a  R u l e s  o f  E v i d e n c e ,  and R u l e  6 ( r ) ,  
A l a s k a  R u l e s  o f  C r im i n a l  P r o c e d u r e . "

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*  S e c t i o n  1 .  AS 1 2 . 4 0  i s  amended by a d d i n g  a  new s e c t i o n  t o  r e a d :

S e c .  1 2 . 4 0 . 1 1 0 .  HEARSAY EVIDENCE IN PROSECUTIONS FOR SEXUAL
OFFENSES. ( a )  I n  a  p r o s e c u t i o n  f o r  an  o f f e n s e  u n d e r  AS 1 1 . 4 1 . 4 1 0  -
1 1 . 4 1 . 4 4 0  o r  1 1 . 4 1 . 4 5 5 ,  h e a r s a y  e v i d e n c e  o f  a  s t a t e m e n t ,  n o t  o t h e r w i s e  
a d m i s s i b l e ,  made by a  c h i l d  u n d e r  t h e  a g e  o f  10 who i s  t h e  v i c t i m  o f  
t h e  o f f e n s e  d e s c r i b i n g  t h e  c o n du c t  e s t a b l i s h i n g  t h e  o f f e n s e  may be  
a d m i t t e d  i n t o  e v i d e n c e  b e f o r e  t h e  g r a n d  j u r y  i f

( 1 )  t h e  c i r c u m s t a n c e s  o f  t h e  s t a t e m e n t  i n d i c a t e  i t s  r e l i a ­
b i l i t y ;  and

( 2 )  t h e  c h i l d
(A) t e s t i f i e s  a t  t h e  g r a n d  j u r y  p r o c e e d i n g ;  o r
(B) i s  u n a v a i l a b l e  a s  a  w i t n e s s  and t h e r e  i s  a d d i ­

t i o n a l  e v i d e n c e  i n t r o d u c e d  t o  c o r r o b o r a t e  t h e  s t a t e m e n t .
(b ) I n  t h i s  s e c t i o n ,

( 1 )  " s t a t e m e n t "  means an  o r a l  o r  w r i t t e n  a s s e r t i o n  o r  
n o n v e r b a l  c o n d u c t  i f  t h e  n o n v e r b a l  c o n d u c t  i s  i n t e n d e d  a s  an  a s s e r ­
t i o n ;

( 2 )  " u n a v a i l a b l e "  means t h e  c h i l d

I N  THE HOUSE BY P H I L L I P S

( A )  h a s  a  l a c k  o f  m e m o r y  o f  t h e  s u b j e c t  m a t t e r  o f  t h e
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1 s t a t e m e n t  b e i n g  o f f e r e d ;
2 (B) i s  u n a b l e  t o  a t t e n d  o r  t e s t i f y  a t  t h e  h e a r i n g
3 b e c a u s e  o f  d e a t h  o r  t h e n  e x i s t i n g  p h y s i c a l  o r  m en t a l  i l l n e s s  o r
4 i n f i r m i t y ;
5 (C) i s  d e c l a r e d  i n c om p e t e n t  t o  t e s t i f y  b y  t h e  j u d g e ;
6 o r
7 (D) i s  a b s e n t  f r om  t h e  h e a r i n g  and  t h e  p r o p o n en t  o f
8 t h e  s t a t e m e n t  h a s  b e e n  u n a b l e  t o  p r o c u r e  t h e  c h i l d ' s  a t t e n d a n c e
9 by r e a s o n a b l e  mean s .

10 ( c )  A c h i l d  i s  n o t  u n a v a i l a b l e  u n d e r  t h i s  s e c t i o n  i f  t h e  un -
11 a v a i l a b i l i t y  i s  due t o  t h e  p r o c u r em en t  o r  w r o n gd o in g  o f  t h e  p r o p o n en t
12 o f  t h e  s t a t e m e n t  t o  p r e v e n t  t h e  c h i l d  f rom a t t e n d i n g  o r  t e s t i f y i n g .
13 *  S e c .  2 .  AS 1 2 . 4 5  i s  amended by a d d i n g  a  new s e c t i o n  t o  r e a d ;
14 S e c .  1 2 . 4 5 . 0 4 9 .  HEARSAY EVIDENCE IN PROSECUTIONS FOR SEXUAL
15 OFFENSES. ( a )  I n  a  p r o s e c u t i o n  f o r  an  o f f e n s e  u n d e r  AS 1 1 . 4 1 . 4 1 0  -
16 1 1 . 4 1 . 4 4 0  o r  1 1 . 4 1 . 4 5 5 ,  h e a r s a y  e v i d e n c e  o f  a  s t a t e m e n t ,  n o t  o t h e r w i s e
17 a d m i s s i b l e ,  made by a  c h i l d  u n d e r  t h e  a g e  o f  10 who i s  t h e  v i c t i m  o f
18 t h e  o f f e n s e  d e s c r i b i n g  t h e  c o n d u c t  e s t a b l i s h i n g  t h e  o f f e n s e  may be
19 a d m i t t e d  i n t o  e v i d e n c e  a t  t r i a l  i f
20 ( 1 )  t h e  c o u r t  d e t e r m i n e s  i n  a  h e a r i n g  o u t s i d e  t h e  p r e s e n c e
21 o f  t h e  j u r y  t h a t  t h e  c i r c u m s t a n c e s  o f  t h e  s t a t e m e n t  i n d i c a t e  i t s
22 r e l i a b i l i t y ;
23 ( 2 )  t h e  c h i l d
24 (A) t e s t i f i e s  a t  t h e  t r i a l ;  o r
25 (B) i s  u n a v a i l a b l e  a s  a  w i t n e s s  and  t h e r e  i s  a d d i -
26 t i o n a l  e v i d e n c e  i n t r o d u c e d  t o  c o r r o b o r a t e  t h e  s t a t e m e n t ;  and
27 ( 3 )  t h e  p r o p o n en t  o f  t h e  s t a t e m e n t  i n f o rm s  t h e  a d v e r s e
28 p a r t y  o f  t h e  i n t e n t i o n  t o  o f f e r  t h e  s t a t e m e n t  and t h e  c o n t e n t s  o f  t h e
29 s t a t e m e n t  s u f f i c i e n t l y  b e f o r e  t h e  p r o c e e d i n g s  t o  g i v e  t h e  a d v e r s e
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1 p a r t y  a  f a i r  o p p o r t u n i t y  t o  r e s p o n d  t o  t h e  s t a t e m e n t .
2 ( b )  I n  t h i s  s e c t i o n ,
3 ( 1 )  " s t a t e m e n t "  means an  o r a l  o r  w r i t t e n  a s s e r t i o n  o r
4 n o n v e r b a l  c o n du c t  i f  t h e  n o n v e r b a l  c o n d u c t  i s  i n t e n d e d  a s  an  a s s e r -
5 t i o n ;
6 ( 2 )  " u n a v a i l a b l e "  means t h e  c h i l d
7 (A) h a s  a  l a c k  o f  memory o f  t h e  s u b j e c t  m a t t e r  o f  t h e
8 s t a t e m e n t  b e i n g  o f f e r e d ;
9 (B) i s  u n a b l e  t o  a t t e n d  o r  t e s t i f y  a t  t h e  h e a r i n g

10 b e c a u s e  o f  d e a t h  o r  t h e n  e x i s t i n g  p h y s i c a l  o r  m e n t a l  i l l n e s s  o r
11 i n f i r m i t y ;
12 (C) i s  d e c l a r e d  i n c om p e t e n t  t o  t e s t i f y  by  t h e  j u d g e ;
13 o r
14 (D) i s  a b s e n t  f rom t h e  h e a r i n g  and t h e  p r o p o n en t  o f
15 t h e  s t a t e m e n t  h a s  b e en  u n a b l e  t o  p r o c u r e  t h e  c h i l d ' s  a t t e n d a n c e
16 by r e a s o n a b l e  mean s .
17 ( c )  A c h i l d  i s  n o t  u n a v a i l a b l e  u n d e r  t h i s  s e c t i o n  i f  t h e  un-
18 a v a i l a b i l i t y  i s  due t o  t h e  p r o c u r em en t  o r  w ron gdo in g  o f  t h e  p r o p on en t
19 o f  t h e  s t a t e m e n t  t o  p r e v e n t  t h e  c h i l d  f rom a t t e n d i n g  o r  t e s t i f y i n g .
20 *  S e c .  3 .  AS 1 2 . 4 0 . 1 1 0 ,  a dd ed  by s e c .  1 o f  t h i s  A c t ,  h a s  t h e  e f f e c t  o f
21 amend ing Ru l e  6 ( r ) ,  A l a s k a  R u l e s  o f  C r im i n a l  P r o c e d u r e ,  b y  mak ing  c e r t a i n
22 h e a r s a y  e v i d e n c e  a d m i s s i b l e  i n  g r a n d  j u r y  p r o c e e d i n g s  f o r  c e r t a i n  s e x u a l
23 o f f e n s e s  w i t h o u t  r e q u i r i n g  c o m p e l l i n g  j u s t i f i c a t i o n .
24 *  S e c .  4 .  AS 1 2 . 4 5 . 0 4 9 ,  a dd ed  by s e c .  2 o f  t h i s  A c t ,  h a s  t h e  e f f e c t  o f
25 amend ing R u l e s  803 and 8 0 4 ,  A l a s k a  R u l e s  o f  E v i d e n c e ,  by a l l o w i n g  a d m i s s i o n
26 a t  t r i a l  o f  h e a r s a y  e v i d e n c e  o f  c e r t a i n  s t a t e m e n t s  made b y  c e r t a i n  v i c t i m s
27 o f  c e r t a i n  s e x u a l  o f f e n s e s .
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