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Letter of Intent

CSHB 62 (Jud)

It was the intent of the House Judiciary Committee in
amending AS 36.95.010(3) in Sec. 10 of CSHB 62 (Jud) that
the definition of "public construction”™ and "public works"™
does not include financing provided by entities such as the
Alaska Housing Finance Corporation, the Alaska Industrial
Development Authority and similar entities which are not
purchasing improvements for the use of the state, a
political subdivision of the state or a regional school

board.
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M.M. M iller, Chairman

house Judiciary Committee
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IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 62 (Jdudiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the payment of prevailing wages
and tne payment of overtime under public construction
contracts."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 36.05 is amended by adding a new section to read:

Sec. 36.05.015. OVERTIME REQUIREMENTS. (a) Notwithstanding the
provisions of AS 23.10.060(1), (17), and (18), a contractor or subcon-
tractor contracting for any part nf a public construction contract
that requires or involves the employment of laborers, mechanics, or
field surveyors may not require or permit a Jlaborer, mechanic, or
field surveyor to work more than eight hours a day or more than 40
hours in a week during that employment unless the laborer, mechanic,
or field surveyor receives compensation for all work in excess of
eight hours a day or 40 hours a week at a rate of pay not less thin
one and one-half times the employee"s basic rate of pay.

(b) This section applies to all contracts forpublic construc-
tion in the state. The provisions of (a) of this section shall be set
out in all contracts to which this section applies.

* Sec. 2. AS 36.05.030(a) is amended to read:

(a) The Department of Labor has the authority to determine the
prevailing wage, and whether or not this chapter 1is being violated.
The department may when necessary for the enforcement of this chapter

(1) conduct investigations and hold hearings <concerning

wages;

1- 3B 62(Jud)
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(2) compel the attendance of witnesses and theproduction
of books, papers and documents;

(3) adopt [PROMULGATE] regulations”

(4) take an assignment of a wage claim forthe full amount
to which the employee is entitled under this chapter;

(5) seek recovery of wages for all persons on a public
construction project to whom wages are due under this chapter, regard-
less of whether a wage claim has been filed.

*Sec. 3. AS 36.05.060 isrepealed and reenacted to read:

Sec. 36.05.060. CIVIL PENALTY. (a) L person who violates the
terms of an injunction or restraining order issued under AS 36.05.115
is subject to a civil penalty of not more than $25,000 for -each vio-
lation.

(b) In an action brought under AS 36.05.115, if the court finds
that a person has violated a provision of this chapter, a civil penal-
ty of not more than $5,000 for each violation may be imposed. For
each day the violation exists, a separate penalty may be imposed.

*Sec. 4. AS 36.05.070(a) is amended to read:

(a) The advertised specifications for a public ~construction
contract exceeding $2,000 to which the state or a political subdivi-
sion of the state is a party that [WHICH] requires or involves the
employment of mechanics, laborers, or field surveyors must [SHALL]
contain a provision stating the minimum prevailing wages to be paid
various classes of laborers, mechanics, or field surveyors and re-
quiring that the rate of wages [SHALL] be adjusted to the wage rate
for each pay period applicable under AS 36.05.010.

*Sec. 5. AS 36.05.070(c) is amended to read:
(c) A contract for public works in the state or a political

subdivision must [SHALL] contain provisions that

3B 62(Jud) 2-
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(¢D) the contractor or [HIS] subcontractors of the contrac-

tor shall pay all employees unconditionally and not less than once a

week;

2) wages may not be less than those stated in the adver-
tised specifications, regardless of the contractual relationship
between the contractor or subcontractors and laborers, mechanics, or

field surveyors;

3) the scale of wages to be paid shall be posted by the
contractor in a prominent and easily accessible place at the site of
the work;

4 if the state or political subdivision is notified by
the Department of Labor that wages have not been paid as required
under AS 36.05.010 - 36.05.015, the state or [A] political subdivision
shall withhold so much of the [ACCRUED] payments due the contractor as
is necessary to pay to laborers, mechanics, or field surveyors em-
ployed by the contractor or subcontractors the difference between

(A) the rates of wages required to be paid by the
contract and this chapter [TO BE PAID LABORERS, MECHANICS, OR

FIELD SURVEYORS ON THE WORK], and

(B) the rates of wages in fact received [BY LABORERS,

MECHANICS OR FIELD SURVEYORS].

Sec. 6. AS 36.05.070 is amended by adding new subsections to read:

(d) If the state or political subdivisionwithholds payment
under (c)(4) of this section, it shall pay the amount withheld to the
Department of Labor for disbursement directly to the laborers, mechan-
ics, or fields surveyors who have not been paid the rates of wages
required by the contract and this chapter.

(e) The provisions in (c) of this section are considered includ-

ed in all contracts for public construction in the state or political

3- 3B 62(Jud)
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subdivisions of the state.
*Sec. 7. AS 36.05 is amended by adding a new section to read:

Sec. 36.05.075. APPRENTICES. An apprentice in a craft appren-
ticeship program that has been approved in writing by the commissioner
of labor, or that has been registered as a bona fide apprenticeship
program by the Bureau of Apprenticeship and Training, United States
Department of Labor, must be paid at least at the rate set by the
United States Department of Labor for an apprentice in that craft. An
employee listed on a payroll at an apprentice wage rate who 1is not in
a registered apprenticeship program must be paid at the minimum pre-
vailing wage rate for that work classification.

*Sec. 8. AS 36.05.090 is repealed and reenacted to read:

Sec. 36.05.090. BARRING CONTRACT VIOLATORS. (a) If a person
violates a provision of this chapter, the Department of Labor may
initiate a proceeding to bar the person from bidding on orparticipat-
ing in future public construction contracts in the state. The pro-
ceeding shall be in accordance with AS 44.62.330 - 44.62.640.

(b) If, under (a) of this section, the Department of Labor bars
a person from bidding on or participating 1in a future public con-
struction contract, it shall distribute to the departments and
agencies of the state and to the political subdivisions of the state
the name of the person. A person who has been barredand a firm,
corporation, partnership, or association in which the person has an
interest may not work as a contractor or subcontractor on a public
construction contract for the state or a political subdivision during
the period established in the decision.

(c) A person may not be barred under (a) of this section for
more than three years as a result of a single proceeding.

*Sec. 9. AS 36.05 is amended by adding a new section to read:

3B 62(Jud) 4



Sec. 36.05.115. ENFORCEMENT . (a) The attorney general may,
when requested by the Department of Labor, enforce the provisions of
this chapter.

(b) The attorney general may petition the superior court to

(1) enjoin an act or practice that violates a provision of
this chapter or a regulation adopted under it;

(2) order payment of wages from the employer or surety;

(3) enjoin a person found in violation of this chapter fronm
continuing to work on an existing public construction contract; and

(4) impose a civil penalty under AS 36.05.060.

(c) If the court enjoins a person from further work on an exist—
ing public construction contract) the ulatc ut political subdivision
may complete the work, and the person and the person"s sureties are
liable for the reasonable completion costs exceeding the original
amount of the contract.

(d) Enforcement action under this section may be taken indepen—
dently of or in addition to action taken under AS 36.05.090.

Sec. 10. AS 36.95.010(3) 1is amended to read:

(3) "public construction”™ or "public works™ means the
on-site field surveying, erection, rehabilitation, alteration, exten—
sion or repair, including painting or redecorating of buildings,
highways or other improvements to real property under contract for the
state, a political subdivision of the state, or a regional school
board, when financed in whole or in part with public funds, or when
financed with funds obtained by pledge of any ~contract of a public
agency to make a loan, grant, or annual contribution, and regardless
of whether title to the improvements is in a public agency; the terms
do not include manufacturing, furnishing of materials, or servicing

and maintenance work;

5- 3B 62(Jud)
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Original sponsor: Rules/Governor
BY THE LABOR AND

1 IN THE HOUSE COMMERCE COMMITTEE
2 CS FOR HOUSE BILL NO. 62 (L&C)
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 FOURTEENTH LEGISLATURE - FIRST SESSION
5 A BILL
6 For an Act entitled: "An Act relating to the payment of prevailingJ wages
7 and the payment of overtime under public construction
8 contracts."”

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 36.05 is amended by adding a new section to read:

11 Sec. 36.05.015. OVERTIME REQUIREMENTS. (@) Notwithstandiqg the
12 provisions of AS 23.10.060(1), (17), and (18), a contractor or subcon-
13 tractor contracting for any part of a public construction contract
14 that requires or involves the employment of laborers, mechanics, or
15 field surveyors may not require or permit a laborer, mechanic, or
16 field surveyor to work more than eight hours a day or more than 40
17 hours in a week during that employment unless the laborer, mechanic,
18 or field surveyor receives compensation for all work in -excess of
19 eight hours a day or 40 hours a week at a rate of pay not less than
20I one and one-half times the employee"s basic rate of pay.

21 (b) The provisions in this section are considered included in
22 all contracts for public construction in the state.

23 * Sec. 2. AS 36.05.030(a) is amended to read:

24 (a) The Department of Labor has the authority to determine the
25 prevailing wage, and whether or not this chapter is being violated.
26I The department may when necessary for the enforcement of this chapter
27 (1) conduct investigations and hold hearings ~concerning
28 wages;

29 (2) compel the attendance of witnesses and the production

1- 3B 62(L£0)
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of books, papers and documents;
3) adopt [PROMULGATE] regulations$
4) take an assignment of a wage claim for the full

to which the employee is entitled under this chapter;

(5) seek recovery of wages for all persons on a

construction project to whom wages are due under this chapter,
less of whether a wage claim has been filed.

*Sec. 3. AS 36.05.060 isrepealed and reenacted to read:

Sec. 36.05.060. CIVIL PENALTY. (a) A person who violates

amount

public

regard-

the

terms of an injunction or restraining order issued under AS 36.05.115

is subject to a civil penalty of not more than $25,000 for each

lation.

(b) In an action brought under AS 36.05.115, if the court

that a person has violated a provision of this chapter, a civil

ty of not more than $5,000 for each violation may be imposed.

vio-

finds

penal-

each day the violation exists, a separate penalty may be imposed.

*Sec. 4. AS 36.05.070(a) is amended to read:

For

(a) The advertised specifications for a public construction

contract exceeding $2,000 to which the state or a political subdivi-

sion of the state is a party that [WHICH] requires or involves

employment of mechanics, laborers, or field surveyors must

the

[SHALL]

contain a provision stating the minimum prevailing wages to be

various classes of laborers, mechanics, or field surveyors and

quiring that the rate of wages [SHALL] be adjusted to the wage

for each pay period applicable under AS 36.05.010.

*Sec. 5. AS 36.05.070(c) is amended to read:

paid
re-

rate

(c) A contract for public works in the state or a political

subdivision must [SHALL] contain provisions that

(€D) the ~contractor or [HIS] subcontractors

3B 62(L80) 2-
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contractor shall pay all employees unconditionally and not less than
once a week;

(2) wages may not be less than those stated in the adver-
tised specifications, regardless of the contractual relationship
between the contractor or subcontractors and laborers, mechanics, or
field surveyors;

(3) the scale of wages to be paid shall be posted by the
contractor in a prominent and easily accessible place at the site of
the work;

(4) if the state or political subdivision is notified by
the Department of Labor that wages have not been paid as required
under AS 36.05.010 - 36.05.015, the state or [A] political subdivision
shall withhold so much of the [ACCRUED] payments due the contractor as
is necessary to pay to laborers, mechanics, or field surveyors em-
ployed by the contractor or subcontractors the difference between

(A) the rates of wages required to be paid by the
contract and this chapter [TO BE PAID LABORERS, MECHANICS, OR

FIELD SURVEYORS ON THE WORK], and

(B) the rates of wages in fact received [BY LABORERS,

MECHANICS OR FIELD SURVEYORS].-

Sec. 6. AS 36.05.070 is amended by adding new subsections to read:

(d) If the state or political subdivision withholds payment
under (c)(4) of this section, it shall pay the amount withheld to the
Department of Labor for disbursement directly to the laborers, mechan-
ics, or fields surveyors who have not been paid the rates of wages
required by the contract and this chapter.

(e) The provisions in (c) of this section are considered includ-
ed in all contracts for public construction in the state or political

subdivisions of the state.

3 3B 62L80)
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*Sec. 7. AS 36.05 is amended by adding a new section to read:

Sec. 36.05.075. APPRENTICES. An apprentice in a craft appren-
ticeship program that has been approved in writing by the commissioner
of labor, or that has been registered as a bona fide apprenticeship
program by the Bureau of Apprenticeship and Training, United States
Department of Labor, must be paid at least at the rate set by the
United States Department of Labor for an apprentice in that craft. An
employee listed on a payroll at an apprentice wage rate who 1is not in
a registered apprenticeship program must be paid at the minimum pre-

vailing wage rate for that work classification.

* Sec. 8. AS 36.05.090 is repealed and reenacted to read:

Sec. 36.05.090. BARRING CONTRACT VIOLATORS. (a) If a person
violates a provision of this chapter, the Department of Labor may
initiate a proceeding to bar the person from bidding on or participat-
ing in future public construction contracts in the state. The pro-
ceeding shall be 1in accordance with AS 44.62.330 - 44.62.640.

(b) If, under (a) of this section, the Department of Labor bars
a person from bidding on or participating in a future public con-
struction contract, it shall distribute to the departments and
agencies of the state and to the political subdivisions of the state
the name of the person. A person who has been barred and a firm,
corporation, partnership, or association in which the person has an
interest may not work as a contractor or subcontractor on a public
construction contract for the state or a political subdivision during
the period established in the decision.

(c) A person may not be barred under (a) of 1 <8 section for
more than three years as a result of a single proceeding.

*Sec. 9. AS 36.05 is amended by adding a new section to read:

Sec. 36.05.115. ENFORCEMENT, () The attorney general may,

3B BA(L&0) 4
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when requested by the Department of Labor, enforce the provisions of
this chapter.

(b) The attorney general may petition the superior court to

(1) enjoin an act or practice that violates a provision of
this chapter or a regulation adopted under it;

(2) order payment of wages from the employer or surety;

(3) enjoin a person found in violation of this chapter from
continuing to work on an existing public construction contract; and

(b) impose a civil penalty under AS 36.05.060.

(c) If the court enjoins a person from further work on an exist—
ing public construction contract, the state or political subdivision
"..ay complete the work, and the person and the person®s sureties are
liable for the reasonable <completion costs exceeding the original
amount of the contract.

(d) Enforcement action under this section may be taken 1indepen—
dently of or in addition to action taken under AS 36.05.090.

Sec. 10. AS 36.95.010(3) 1is amended to read:

3) "public construction”™ or “public works"™ means
on-site field surveying, erection, rehabilitation, alteration, exten —
sion or repair, including painting or redecorating of buildings,
highways or other improvements to real property under contract for the
state, a political subdivision of the state, or a regional school
board; the terms do not include regular maintenance or scheduled

maintenance for the preservation of existing property or facilities;

* Sec. 11. AS 36.05.030(b) and AS 36.10.020 are repealed.

the
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trodu ed 2/1
ejerr H E rce, /
Iciary and Finance
BY THE RULES COMMITTEE BY
IN THE HOUSE REQUEST OF THE GOVERNOR
HOUSE BILL NO. 62
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the payment of prevailing wages
and the payment of overtime under public construction
contracts."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 36.05 is amended by adding a new section to reaJ:

Sec. 36.05.015. OVERTIME REQUIREMENTS. (a) Notwithstanding the
provisions of AS 23.10.060(17) and (18), a contractor or subcontractor
contracting for any part of a public construction contract which
requires or involves the employment of laborers, mechanics, or field
surveyors may not require or permit a laborer, mechanic, or field
surveyor to work more than eight hours a day or more than 40 hours in
a week during that employment unless the laborer, mechanic, or field
surveyor receives compensation at a rate of pay not less than one and
one-half times that employee®s basic rate of pay for all work 1in
excess of eight hours a day or 40 hours a week.

(b) The provisions in this section are considered included in
all contracts for public construction in the state.

* Sec. 2. AS 36.05.030(a) is amended to read:

() The Department of Labor has the authority to determine the
prevailing wage, and whether or not this »_ iiapter 1is being violated.
The department may when necessary for the enforcement of this chapter

(1) conduct investigations and hold hearings concerning
wages;

(2) compel the attendance of witnesses and the production

HB 62



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

of books, papers and documents;

(3) adopt [PROMULGATE] regulations”

(4) take an assignment of a waRe claim for the full amount
to which the employee is entitled under this chapter;

(5) seek recovery of wages for all persons on a public
construction project to whom wages are due under this chapter, regard-

less of whether a wage claim has been filed.

*Sec. 3. AS 36.05.060 isrepealed and reenacted to read:

Sec. 36.05.060. CIVIL PENALTY. (a) A person who violates the
terms of an injunction or restraining order issued under AS 36.05.115
is subject to a civil penalty of not more than $25,000 for -each vio-
lation.

(b) In an action brought under AS 36.05.115, if the court finds
that a person has violated a provision of this chapter, a civil penal-
ty of not more than $5,000 for each violation may be imposed. For

each day the violation exists, a separate penalty may be 1imposed.

* Sec. 4. AS 36.05.070(a) is amended to read:

(a) The advertised specifications for a public construction
contract exceeding $2,000 to which the state or a political subdivi-
sion of the state is a party which requires or involves the employment
of mechanics, laborers, or field surveyors must [SHALL] contain a
provision stating the minimum prevailing wages to be paid various
classes of laborers, mechanics, or field surveyors and that the rate
of wages must [SHALL] be adjusted to the wage rate for each pay period
applicable under AS 36.05.010.

*Sec. 5. AS 36.05.070(c) is amended to read:

(c) A contract for public v/orks in the state or a political

subdivision must [SHALL] contain provisions that

(1) the contractor or his subcontractors shallpay all

HB &2 -2-
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employees unconditionally and not less than once a week;

(2) wages may not be less than those stated in the adver-
tised specifications, regardless of the contractual relationship
between the contractor or subcontractors and laborers, mechanics, or
field surveyors;

3) the scale of wages to be paid must [SHALL] be posted by
the contractor in a prominent and easily accessible place at the site
of the work;

4 if the state or political subdivision is notified by
the Department of Labor that wages have not been paid as required
under AS 36.05.010 -- 36.05.015, the state or [A] political subdivi-
sion shall withhold so much of the [ACCRUED] payments due the contrac-
tor as is necessary to pay to laborers, mechanics, or field surveyors
employed by the contractor or subcontractors the difference between

(A) the rates of wages required to be paid by the
contract and AS 36.05.010 -- 36.05.115 [TO BE PAIDLABORERS,

MECHANICS, OR FIELD SURVEYORS ON THE WORK], and

(B) the rates of wages in fact received [BY LABORERS,

MECHANICS, OR FIELD SURVEYORS].

Sec. 6. AS 36.05.070 is amended by adding new subsections to read:

(d) If the state or political subdivisionwithholds payment
under (c)(4) of this section, it shall pay the amount withheld to the
Department of Labor for disbursement directly to the laborers, mechan-
ics, or fields surveyors who have not been paid the rates of wages
required by the contract and AS 36.05.010 -- 36.05.115.

(e) The provisions in (c) of this section are considered includ-
ed in all contracts for public construction in the state or political

subdivisions of the state.

* Sec. 7. AS 36.05 is amended by adding a new section to read:

-3- HB 62
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*

Sec. 36.05.075. APPRENTICES. An apprentice in a craft appren-
ticeship program that has been approved in writing by the commissioner
of labor, or that has been registered as a bona fide apprenticeship
program by the Bureau of Apprenticeship and Training, United States
Department of Labor, must be paid at least at the vrate set by the
United States Department of Labor for an apprentice in that craft. An
employee listed on a payroll at an apprentice wage rate who is not in
a registered apprenticeship program must be paid at the minimum pre-
vailing wage rate for that work classification.

Sec. 8. AS 36.05.090 is repealed and reenacted to read:

Sec. 36.05.090. BARRING CONTRACT VIOLATORS. (a) If a person
violates a provision of this chapter, the Department of Labor may
initiate a proceeding to bar that person from bidding on or partici-
pating in future public construction contracts in the state. The
proceeding must be in accordance with the Administrative Procedure Act
(AS 44.62.330 -- 44.62.640).

(b) If, under (@) of this section, the Department of Labor bars
a person from bidding on or participating 1in a future public con-
struction contract, it shall distribute to the departments and
agencies of the state and to the political subdivisions of the state
the name of the person. No person who has been barred and no firm,
corporation, partnership, or association in which the person has an
interest may work as a contractor or subcontractor on a public con-
struction contract for the state or a political subdivision during the
period established in the decision.

(c) A person may not be barred under (a) of this section for
more than three years as a result of a single proceeding.

Sec. 9. AS 36.05 is amended by adding a new section to read:

Sec. 36.05.115. ENFORCEMENT. (a) The attorney general may,

HB & -4-
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when requested by the Department of Labor, enforce the provisions of
this chapter.

(b) The attorney general may petition the superior court to

(€D) enjoin an act or practice which violates a provision of
this chapter or a regulation adopted under it;

(2) order payment of wages from the employer or surety;

3) enjoin a person found in violation of this chapter fronm
continuing to work on an existing public construction contract; and

4) impose a civil penalty under AS 36.05.060.

(c) If the court enjoins a person from further work on an exist-
ing public construction contract, the state or political subdivision
may complete the work, and the person and his or her sureties are
liable for the reasonable completion costs exceeding the original
amount of the contract.

(d) Enforcement action under this section may be taken indepen-
dently of or in addition to action taken under AS 36.05,090.

* Sec. 10. AS 36.95.010(3) is amended to read:

(3) "public construction”™ or "public works"™ means the
on-site field surveying, erection, rehabilitation, alteration, exten-
sion or repair, including painting or redecorating of buildings,

highways or other improvements to real property under contract for the
state, a political subdivision of the state, or a regional school
board; the terms do not include regular maintenance or scheduled
maintenance for the preservation of existing property or facilities;

* Sec. 11. AS 36.05.030(b) and AS 36.10.020 are repealed.
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il O riginal sponsor: P hillips
i
IN THE HOUSE BY THE FINANCE COMMITTEE
CS FOR HOUSE BILL NO. 67 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the admissibility of hearsay
evidence of certain statements by children before
grand juries; and amending Rule 6(r), Alaska Rules of
Criminal Procedure."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

*

amen

circ

Section 1. AS 12.40 is amended by adding a new section to read:
Sec. 12.40.110. HEARSAY EVIDENCE IN PROSECUTIONS FOR SEXUAL
OFFENSES. (a) In a prosecution for an offense under AS 11.41.410 -

11.41.440 or 11.41.455, hearsay evidence of a statement related to the
offense, not otherwise admissible, made by a child under the age of 10
who 1is the victim of the offense may be admitted into evidence before

the grand jury if

(@D) the circumstances of the statement indicate 1its relia-—
bility;

(2) additional evidence is 1introduced to <corroborate the
statement; and

(3) the child testifies at the grand jury proceeding or the
child will be available to testify at trial.

(b) In _this section "statement” means an oral or written asser —
tion or nonverbal conduct if the nonverbal conduct 1is 1intended as an
assertion.

Sec. 2. AS 12.40.110, added by sec. 1 of this Act, has the effect of
ding Rule 6(r), Alaska Rules of Criminal Procedure, by changing the
umstances under which hearsay evidence may be introduced in grand jury

-1- CSHB 67 (Fin)
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Amendment No. 1 for CSHB 67 (JUD)

Page 1, lin e 14, after "statement"” add "related to the offense™"
Page 1, line 16 delete "describing the conduct establishing the
offense™ 5
so lines 13-17 w ill read:
(a) I'n a prosecution for an offense
AS 11.41.410 - 11.41.440 or 11.41.455, hearsay evidence of
a statement related to the offense, not otherwise
admissible, made by a child under the age of 10 who s the
victim of the offense may be admitted into evidence before

the grand jury if

under
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HB 67
Fiscal Note Attachment
01/23/85

No additional costs are directly associated with passage of this
legislation. However, it should be noted that the Governor's
Requested CIP budget contains a $59,700 Sexual Assault Investigation
Equipment Purchase project. This project was submitted in

anticipation of passage of this type legislation.

The project involves the purchase of video taping equipment to
record interviews with victims. This equipment would be located in

the eleven Alaska State Troopers posts throughout the state.



DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER - CSHB 67 (Jud)
Support

April 30, 1985

CSHB 67(Jud) - "An Act relating to the admissibility of hearsay
evidence of certain statements by children before grand
juries; and amending Rule 6 (r), Alaska Rules of Criminal

Procedure."

This B ill will allow the use of hearsay evidence from sexually abused
children in grand jury proceedings. It is an attempt to shield victims

from additional emotional trauma.

House B ill 67 w ill allow an individual trained in child abuse cases who
has interviewed the victim to testify in his or her place or it will
allow the submission of a video tape of the interview. Courtroom
atmosphere often inhibits and intimidates the young victims -
particularly one who may be discussing a sexual encounter with a parent

or relative.

This legislation will not result in abuse of the grand jury system and
only addresses cases of sexual abuse of minors. Although the admittance
of hearsay evidence is not traditional in grand jury proceedings in

Alaska, cases of this type warrant.an exception to protect the victims.
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POSITION PAPER

COMMITTEE SUBSTITUTE FOR HOUSE BILL 67

For an Act entitled "an Act relating to the admissibility of hearsay
evidence of <certain statements by <children before grand jurie s; and

amending Rule 6 (r), Alaska Rule of Criminal Procedure™.

This bill would allow admission at grand jury proceedings of hearsay

statements of children under 12 years of age relating to any offense.

The department supports legislation that w ill increase the protection of
children from harm. Initially HB 67 covered hearsay exceptions relating
only to sexual offenses, both at grand jury and at trial. The

department supported portions of hearsay exception relating to sexual
offenders at grand jury but not at trial due to the potential

constitutional issues.

RECOMMENDED:
MIcHaeTTT pVifefe, 'Director
Division of Family

and Youth Services

DATE:
APPROVED
J6hn R. Pugh, Concessioner
dgpartment of Health
and Social Services
DATE:
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DEPARTMENT OF PUBLIC SAFETY

POSITION PAPER - CSHB 67 (Jud)

Support

April 30, 1985

CSHB 67 (Jud) - "An Act relating to the admissibility of hearsay
evidence of certain statements by children before grand
juries; and amending Rule 6 (r), Alaska Rules of Criminal

Procedure.”

This B ill will allow the use of hearsay evidence from sexually abused
children in grand jury proceedings. It is an attempt to shield victims
from additional emotional trauma.

House B ill 67 w ill allow an individual trained in child abuse cases who
has interviewed the victim to testify in his or her place or it will
allow the submission of a video tape of the interview. Courtroom
atmosphere often inhibits and intimidates the young victims -
particularly one who may be discussing a sexual encounter with a parent
or relative.

This legislation w ill not result in abuse of the grand jury system and
only addresses cases of sexual abuse of minors. Although the admittance
of hearsay evidence 1is not traditional in grand jury proceedings in

Alaska, cases of this type warrant an exception to protect the victims.



Alaska State ~legislature

IN SESSION:
POUCHV BOX 142
JUNEAU. ALASKA 99811 EAGLE RIVER. ALASKA
(907)465-4949 99577
lepreHEntatue I&ané&B P ftU ip H
HOUSE DISTRICT 15
MEMORANDUM
TO: The Honorable Al Adans

Chairman, House Finance Committee
FROMt Representative Randy
DATE April 26, 1985
RE: C3B 67 (Judiciary)
Your office has advised nme that the captioned bill will be
before the House Finance Committee next Wednesday and that
further information regarding the bill was needed.

For your information, 1 am enclosing the following:

a. February 6, 1985 letter from the Alaska Women's
Commission;

b. Position paper, Department of Health & Social

Services;

C. Fiscal note/information, from Department of Public
Safety;

d. Copy of Washington case, State v. Slider, 38 Wh
689;

e. Copy of Washington case, State v. Ryan, 103 Wh,2d
165;

f. Copy of Van Hatten v. State, 666 P.2d 1047 (Alaska
App. 1983);

g. Copy of 1984 memorandum from Legislative Counsel;



The Honorable Al Adams
April 26, 1985
Page 2

h. Copy of article from Anchorage News, January 26,
1985, "Woman asks abuse victims not be forced to testify"”;
and

i. Copy of 3/18/85 letter from the Alaska Foster
Parents Association.

If you have further questions, please do not hesitate to
contact me. | appreciate your cooperation in scheduling this
bill for hearing.

RP:jss
Enclosures



PHONE
(307) 561-4227

State of A
OFFICE OF THE GOVERNOR

l aska

ALASKA WOMEN®"S COMMISSION
.3601 C STREET -SUITE 742
ANCHORAGE. ALASKA 99503

February 6, 1985
Representative Randy P hillips
Pouch V
Juneau, Alaska 99811
Dear Representative P hillips:
The Alaska Women's Commission would lik e to thank you for
sponsoring House B ill 67, "An Act relating to hearsay evidence in

prosecutions for certain sexual offenses; and amending Rules 803

and 804, Alaska Rules of Evidence, and Rule 6 (r), Alaska Rules of
Criminal Procedure.”

O ften in cases of child sexual assault, the very young victim will
disclose the incident to a trusted adult. In addition, many cases
of child sexual assault are not prosecuted because the <child is
determined to be too young. The Commission believes House B ill 67
would aid in the successful prosecution of <child sexual assault
offenders. We appreciate your efforts at addressing this issue.

If we can provide you with additional information, please do not
hesitate to contact us.
Sincerely,

uJU JJL

Kathy Marshall

Executive Director

la
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Fayette Urban Cy. Gov't, 660 S.W.2d 10 (Ky. 1977);
Salorio v. Glaser, 93 N.J. 447, 461 A.2d 1100 (1983); Soo
Line R.R. v. State, 286 N.W.2d 459 (N.D. 1979); Perkins v.
County of Albemarle, 214 Va. 416, 200 S.E.2d 566 (1973);
Gottlieb o. Milwaukee, 33 Wis. 2d 408, 147 N.E.2d 633
(1967).

These state decisions primarily rely on the great financial
and administrative hardship that would be entailed if
retroactive effect were allowed, and the taxpayers® or tax
authorities® justifiable reliance on a statute which 1is pre—
sumptively constitutional.

To the objection that an unconstitutional statute is void
from its inception, the New Jersey Supreme Court noted
the importance of recognizing "that we are acting within
the framework of appropriate equitable relief with respect
to an unconstitutional taxation statute ..." Salorio, at
463. In fashioning an equitable remedy, reliance interest
weighs heavily, and the court should seek a blend of what is
necessary, fair and workable. Salorio, at 464. See also
Lemon, at 200-03.

Retailers within the border counties and the Department
of Revenue have relied on the provisions of RCW 82.04-
.2902(1) anu (2) since its effective date, March 1, 1983. The
liability for the payment of a retail sales tax is upon the
buyer, with the duty to collect and remit to the Department
of Revenue upon the seller. RCW 82.08.050; Murray u.
State, 62 Wn.2d 619, 623, 384 P.2d 337 (1963); Kaeser v.
Everett, 47 Wn.2d 666, 667, 289 P.2d 343 (1955). It would
be practically impossible for the border county retailers to
collect the tax on transactions occurring prior to this opin—
ion.

Retroactive application of the present decision would
impose a substantial hardship on the retailers in the border
counties. We will not impose such a burden upon the
retailers that cannot legally be passed on to the buyers.

On the basis of the circumstances and equities of this
case, the foregoing considerations and authorities persuade
us of the appropriateness of prospective effect to our hold—

Nov. 1984 STATE v.RYAN

103 Wn.2d 165

ing that RC W 82.04.2902(1) and (2) are unconstitutional.

Conclusion
We hold that RC W 82.04.2902(1) and (2) are unconstitu—
tional. The statewide retail sales tax rate is 6.5 percent, and
shall be uniformly applied and collected in all counties of
the state prospuctively commencing on January 1, 1985.

W illiams, C.J., Rosellini, Utter,Brachtenbacii,Dol-
liver,Dimmick,and Pearson,JJ., and Cunningham,J. Pro
Tern., concur.

After modification, further reconside.ation denied
December 13, 1984.

[No. 50216-1. En Banc. November 26,1984.]

The State of Washington, Respondent, v. John
T. Ryan, Appellant.

[1] Criminal Law - Evidence — Hearsay - Right of Confron—
tation - Test. The admission of an out-of-court statement
incriminating a defendant does not violate his right to confront an
adverse witness if the declarant isshown to be legally unavailable to
testify in court and the statement isshown to be trustworthy.

[2] Criminal Law — Evidence — Hearsay - Unavailability of
Witness — What Constitutes. For purposes of determining the
availability of a witness for cross examination regarding an out-of-
court statement, a witness is not unavailable unless the proponent
of the witness has made a good faith ellort to obtain or excuse the
witness® presence at trial. Unavailability may arise from physical
absence or from refusal to testify, but incompclcncy dues not neces—
sarily estublish unavailability.

[3] Juveniles - Witnesses - Competency - Children -
Determination; Children under the ogo of 10 arc competent to
testify as witnesses unlcBs the court has examined thorn and deter—
mined that they nre incapable of perceiving fuels or unable to
truthfully relate facts under examination.

|41 Criminal Law - Evidence - Hearsay - Reliability -
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Competency. Generally, a witness must have been competent at
the time of making an out-of-court statement before the statement

can bo admitted.

[6] Sexual Offenses - Statement of Child Victim — Reliability
— Nature of Crime. The reliability of an out-of-court statement
is no less necessary because it is made by a child who is a sexual
offense victim.

[6] Sexual Offenses — Statement of Child Victim — Reliability
— Corroboration. RCW 9A.44.120, which provides for admission
of an out-of-court statemont by a child who isa sexual offense vie*
tim, requires that the trial courL make separate and independent
determinations as to reliability and corroboration of the statement.

[7] Criminal Law - Confessions — Corroboration - Neces—
sity. A conviction cannot be based on a confession unless at least a
prima facie case is established by evidence independent of the con—
fession.

[8] Statutes — Construction — Judicial Procedure — Rules on

Same Subject. Procedural statutes are valid unless in direct con—

flict with court rules.

(B) Sexual Offenses - Statement of Child Victim — Subject
and Title of Act — Sufficiency. The title of Laws of 1982, ch.
129 provides sufficient notice and evidences a rational unity with tho
subject of the act, viz., the admissibility of the statement of a child
victim of a sexual offense.

Dolmver, Dimmick, Utter, and Dore, JJ., concur by separate opinions;

Andersen, J., did not participate in the disposition of this case.

Nature of Action: Prosecution for committing indecent
liberties on two children under the age of 10.

Superior Court: The Superior Court for Okanogan

= County, No. 7125, James R. Thomas, J., on November 24,
1982, entered a judgment on a verdict of guilty after
admitting evidence of out-of-court statements by the vic-
tims and finding that the victims were unavailable as wit-

NEesSses.

Supremo Court: Holding that the victims were not
shown to be unavailable, that their statements were not
shown to be reliable, and that the conviction could not be
sustained on the basis of the defendant's confession alone,

Nov. 194 STATE V.RYAN 167
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the court reverses the conviction and remands for further
proceedings.

John G. Burchard, Jr., for appellant.
Douglas S. Boole, Prosecuting Attorney, for respondent.

James E. Lobsenz of Washington Appellate Defender
Association, amicus curiae for appellant.

W ilttians, C.J.— Hearsay statements of child victims of
sexual abuse are conditionally admissible in criminal trials
under RCW 9A.44.120. Defendant (appellant) John Ryan
was convicted in Okanogan County of two counts of inde—
cent liberties in a trial where hearsay statements of the two
alleged victims were admitted under this statutory excep—
tion to the hearsay rule. Division Three of the Court of
Appeals certified to this court the question whether RCW
9A.44.120 violates the confrontation clauses of the state and
federal constitutions. The admission of the statements did
not comply with the statute's requirements, and resulted in
a denial of defendant"s right of confrontation under the
sixth amendment to the United States Constitution and
Const, art. 1, 822 (amend. 10). We, therefore, reverse the
couvictions.

Count 1 charged that the defendant committed indecent
liberties upon 4'/2—year—old boy "M"™ on or about June 25,
19(12, and count 2 charged the same conduct with a 5-year-
old boy "J", on or about June 1, 1982. At trial, in Septem—
ber 1982, neither child testified. Both parties stipulated
that the boys were incompetent. The basis for the defend—
ant”s stipulation is not apparent, but the State argued that
the boys were "statutorily incompetent". Report of Pro—
ceedings, vol. Il, at 17-18. The State further argued that
the children™s incompetency rendered them unavailable.l

Qut-of-court statements made by tho two children were

"Defendant disputed tho Issue of unavailability in hit trial, but concedes It In
hiu uppufll. Ah amicus correctly points out, and us this opinion confirms, this con*
cession is erroneous.
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offered through the testimony of M"s mother and aunt, and
J"a mother. This hearsay testimony, the State argued, was
permitted by RCW 9A.44.120, which provides in relevant

part:

A statement made by a child when under the age of
ten describing any act of sexual contact performed with
or on the child by another, not otherwise admissible by
statute or court rule, is admissible in evidence in criminal
proceedings in the courts of the state of Washington if:

(1) The court finds, in a hearing conducted outside the
presence of the jury that the time, content, and circum—
stances of the statement provide sufficient indicia of reli—
ability; and

(2) The child either:

(a) Testifies at the proceedings; or

(b) Is unavailable as a witness: Provided, That when
the child is unavailable as a witness, such statement may
be admitted only if there iscorroborative evidence of the

act.

The trial court accepted the State®s argument that the
children were statutorily incompetent, and also unavailable.
In satisfaction of the corroboration requirement, the trial
court found that the defendant"s knowing and voluntary
confession established corroboration. The record reveals
that the defendant admitted the charged conduct regarding
M to M"s mother, and later to a police ofiicer. The record
does not disclose an admission of the charged misconduct
in regard to J.

The following circumstances surrounded the making of
the children®s statements: On June 25, 1982, M"s aunt,
while babysitting, questioned M about the source of some
candy he brought to her house. M initially indicated thut a
person across the street hud jiven it lo him, but later said
that John would give it to him * if he permitted certain
sexual contact. Report of Proceedings, vol. IlI, at 10. M"c
aunt reported these statements to M"s mother who again
questioned M. M told his mother the same story. M"s
mother also testified that she hud forbidden M to accept

candy.

Nov. 1994 STATE V.RYAN 169
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M*s mother reported what she had been told to J's
mother. On June 27, 1982, J's mother questioned her son,
and he told his mother substantially the same thing M had
told his mother. J's mother testified that on June 24, she
had questioned J about candy in his possession, and he
responded that it had been given to him for his birthday.
Neither mother was able to state with certainty when the
charged acts had occurred, as neither child had a solid con—
ception of time.

Defendant challenges his conviction on several theories:
(1) He contends that RCW 9A.44.120 (Laws of 1982, ch.
129, 82, p. 559, effective June 10, 1982) denies him the
right of confrontation under the sixth amendment to the
United States Constitution, and the right to face-to-face
confrontation guaranteed under Const, art. 1, 822 (amend.
10). (2) He argues that his confession is inadmissible with—
out the State"s first establishing the corpus delicti. (3) He
challenges the legislative authority to enact evidentiary
rules as violative of separation of powers doctrine. (4)
Defendant contends that the passage of the act violated
Const, art. 2, 819 notice provisions. Finally, (56) he argues
that the effective date of the act, June 10, 1982, being sub —
sequent to June 1, 1982, the date of the alleged count 2
incident, renders the act ex post facto as to that count.

|
Confrontation

The Sixth Amendment®s confrontation clause provides,
"]i]n all criminal prosecutions, the accused shall enjoy the
right ... to be confronted with the witnesses against him

. ." Const, art. 1, 822 (amend. 10) provides: "In criminal
prosecutions the accused shall have the right ... to meet
the witnesses against him face to face ..." Neither clause
has been rend literally, for to do so would result in elimi—
nating all exceptions to the hearsay rule. Ohio v. Roberts,
448 U.S. 56, 35 L. Ed. 2d 597, 100 S. Ct. 2531 (1980). The
confrontation clause ismore than a codification of common
law hearsay rules, and may be violated even though hearsay
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statements are admitted under recognized exceptions. Cali-
fornia v. Green, 399 U.S. 149, 26 L. Ed. 2d 489, 90 S. Ct.
1930 (1970). The right to confrontation excludes some
hearsay, and "countenances only hearsay marked with such
trustworthiness that "there is no material departure from
the reason of the general rule.”” Roberts, at 65, quoting
Snyder u. Massachusetts, 291 U.S. 97, 107, 78 L. Ed. 674,
54 S. Ct. 330, 90 A.L.R. 575 (1934).

[1] The general approach employed by the Supreme

Court to test hearsay admissions against confrontation
rights requires: (1) Either the production of the out-of-
court declarant or a demonstration of unavailability, and
(2) assurances of reliability of the statement. Roberts, at 66.
"Reliability can be inferred without more in a case where
the evidence falls within a firmly rooted hearsay exception.
In other cases, the evidence must be excluded, at least
absent a showing of particularized guarantees of trustwoi-
thiness." (Footnote omitted.) Roherts, at 66.

RCW O9A.44.120 is not within the category of firmly
rooted hearsay exceptions, and by its terms is to be used
when the child"s out-of-court declaration is "not otherwise
admissible by statute or court rule".

The requirements for admission under RCW 9A.44.120
comport with the general approach utilized to test hearsay
against confrontation guaranties. The statute requires a

preliminary determination "that the time, content, and cir—

cumstances of the statement provide suflicient indicia of

reliability . . .". It requires the child to testify at the pro—
ceedings, or to be unavailable, and does not alter the nec—

essary showing of unavailability. Neither unavailability nor

reliability were shown prior to admitting the hearsay testi—

mony.

A
Unavaii.auii.ity

The Sixth Amendment requires a demonstration of una—

vailability when the declarant witness is not produced.
Roberts, at 65. A witness may not be deemed unavailable
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unless the prosecution has made a good faith effort to
obtain the witness" presence at trial. Barber u. Page, 390
U.S. 719, 20 L. Ed. 2d 255, 88 S. Ct. 1318 (1968). When a
confrontable witness isnot produced unavailability must be
certain. State v. Smith, 85 Wn.2d 840, 540 P.2d 424 (1975).

The State accounted for the children®s absence by saying
they were not subpoenaed. Report of Proceedings, vol. Il, at
17. Apparently, they were not subpoenaed because the
prosecutor believed they were "statutorily incompetent”,
and hence unavailable. Report of Proceedings, vol. Il, at 18.
The State"s equation of unavailability and incompetency is
faulty in several respects. First, incompetency and unavail—
ability serve separate purposes, and mean different things.
Second, as the discussion on reliability below indicates, a
resolution that a witness is incompetent precludes most
hearsay statements of that witness whether available or
not. Third, the State has misconstrued the statutory defi—
nition of incompetency.

[2] Unavailability means that the proponent is not
presently able to obtain a confrontable witness® testimony.
It is usually based on the physical absence of the witness,
but may also arise when the witness has asserted a privi—
lege, refuses to testify, or claims a lack of memory. Sé¢ ER
804(a); 5A K. Tegland, Wash. Prac., Evidence 393 (2d ed.
1982). Unavailability in the constitutional sense addition—
ally requires the prosecutor to make a good faith effort to
obtain the witness" presence at trial. Roberts, at 74.

Competency, on the other hand, means that the witness
"has suflicient mental capacity to understand the nature
and obligation of an oath and possessed of suflicient mind
and memory to observe, recollect, and narrate the things he
has seen or heard.” State u. Moorison, 43 wWn.2d 23, 28-29,
259 P.2d 1105 (1953). The statutory categories of persons
who are incompetent to testify illustrate its meaning:

(1) Those who are of unsound mind, or intoxicated at
the time of their production for examination, and

(2) Children under ten years of age, who appear inca—
pable of receiving just impressions of the facts, respecting
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which they are examined, or of relating them truly.
RCW 6.60.050.

[3] It is clear that children under 10 are not statutorily
incompetent. Only those children who are incapable of per—
ceiving or truthfully relating the facts of the case are
incompetent.2Competency isa matter to be determined by
the trial court within the framework of RCW 5.60.050.
State v. Froehlich, 96 wn.2d 301, 635 P.2d 127 (1981).
Guidelines for the trial court in reaching its determination
presume that the court has examined the child, observed
his manner, intelligence, and memory. Laudermilk v. Car-
penter, 78 Wn.2d 92, 457 P.2d 1004, 469 P.2d 547 (1969);
State v. Allen, 70 Wn.2d 690, 424 P.2d 1021 (1967).

Stipulated incompetency based on an erroneous under —
standing of statutory incompetency is too uncertain a basis
to find unavailability. To excuse production of a witness
whose testimony 1is offered against a criminal defendant
through hearsay repetition, a more certain showing is
required. Roherts recognized that the good faith effort
incumbent on the State to produce the witness does not
require a futile act. "But if there is a possibility, albeit
remote, that affirmative measures might produce the
declarant, the obligation of good faith may demand their
effectuation.” Roberts, at 74. The unexplained failure of the
State to produce the children exemplifies the fears of one
commentator that RCW 9A.44.120 may serve as a disincen-
tive to call the child witness. Comment, Confronting Child
Victims of Sex Abuse: The Llnconstitutionality of the
Sexual Abuse Hearsay Exception, 7 U. Puget Sound L.
Rev. 387, 398 (1984). Because the State made no apparent
effort to produce the children or to excuse their production,
the first of the Roberts requirements, production or dem —
onstrated unavailability, is not met.

ICrR 6.12(c) gecific!! no age at which children®s competency 1is suspect, pro—
viding: "The billowing persons ere incompetent to testify:. .. () children who do
not have the capacity of receiving just impressions of the facts about which they
are examined or who do nut have the capacity of relating them truly."-Thus tho
material measure of competency isnot ago.

At

>3
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B
Reliability

[4] One of the reasons for finding a child incompetent is
inability to receive just impressions of the facts concerning
the event. R C W 5.60.050(2). If the trial court had examined
the children and found them incompetent on this basis,
their testimony would be too unreliable for admission.

The declarant"s competency is a precondition to admis—
sion of his hearsay statements as are other testimonial
qualifications.

The hearsay rule is merely an additional test or safe—

guard to be applied to testimonial evidence otherwise

admissible. The admission of hearsay statements, by way
of exception to the rule, therefore presupposes that the
assertor possessed the qualifications of a witness ... in
regard to knowledge and the like.
(Footnote omitted.) 5 J. Wigmore, Evidence & 1424, at 255
(rev. 1974).

[5] |If the declarant was not competent at the time of
making the statements, the statements may not be intro—
duced through hearsay repetition. 5 J. Wigmore, Supra at
304. The exceptions to this general rule are res gestae
utterances or fresh complaints.3 State v. Lounsbery, 74
Wn.2d 659, 661, 445 P.2d 1017 (1968); State v. Murley, 35
Wn.2d 233, 236-37, 212 P.2d 801 (1949); State u. Beaudin,
76 Wash. 306, 307, 136 P. 137 (1913). See also 4 J. wein—
stein & M. Berger, Evidence 11804(a)(01], at 804-40 (1981).
Exceptions to the general rule are based on the historically
established trustworthiness of the statement.

A review of the subject indicates that cases involving
an indecent assault upon a child seem to receive ruther
special treatment. The courts quite frequently have

admitted hearsay statements of a child tending to
incriminate the defendant. Usually such statements are

3rlic terin *rcd gestag™ has fallen into disuse in favor of the more precise evi—
dentiary rules of present aenso impression, excited ultcruuce, then existing men —
tal, emotionul, or physical condition, and statements for purposes of medical
diagnosis or treatment. See ER 803@)(1), @), @), @); E. Cleary, McCormick on
Evidence 288 d od. 1972).
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justified on the basis of res gestae, or because they tend
to show the condition of the child at the time of the
statement. However, some cases leave the impression
that the testimony was allowed purely because of abhor—
rence of the crime involved. The better-reasoned cases
seem to require that, with the exception of res gestae
utterances, all hearsay statements introduced under any
exception to the rule should be made by someone com—
petent as a witness at the time the statement was made.

(Footnotes omitted.) Stafford, The Child as a Witness, 37
Wash. L. Rev. 303, at 307 (1962). The trial court did not
determine whether the children were competent when they
made the statements. If they were not, their statements
must be excluded as being unreliable.

[6] Adequate indicia of reliability must be found in ref—

erence to circumstances surrounding the making of the out-
of-court statement, and. not from subsequent corroboration
of the criminal act. "The circumstantial guarantees of
trustworthiness on which the various specific exceptions to
the hearsay rule are based are those that existed at the
time the statement was made and do not include those that
may be added by using hindsight.” Huff u. White Motor
Corp., 609 F.2d 286, 292 (7th Cir. 1979). The trial court
stated that it found reliability in the time, content, and
circumstances of the statement, but in so finding indicated
only one factor- the defendant®"s confessions. The trial
court was apparently persuaded that the statements of the
children must he reliable, if, in hindsight they prove to be
true. RCW 9A.44.120 demands more.

The statute requires separate determinations of reliabil—
ity and corroboration when the child is unavailable. The
word "and" is conjunctive. State u. Carr, 97 Wn.2d 436,
436, 645 P.2d 1098 (1982). The Legislature would have used
the word "or" had it intended the disjunctive. Childers u.
Childers, 89 wn.2d 592, 575 P.2d 201 (1978); State u.
Dixon, 78 Wn.2d 796, 479 P.2d 931 (1971). Although
defendant™s confession was offered as corroboration, wholly
absent are the requisite circumstantial guaranties of reli—

ability.
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The Supreme Court allowed that hearsay exceptions bear
adequate indicia of reliability when "marked with such
trustworthiness that “"there is no material departure from
the reason of the general rule.”™ Ohio v. Roberts, 448 U.S.
56, 65, 65 L. Ed. 2d 597, 100 S. Ct. 2531 (1980) (quoting
Snyder 0. Massachusetts, 291 U.S. 97, 107, 78 L. Ed. 674,
54 S. Ct. 330, 90 A.L.R. 575 (1934)). The rationale underly—
ing hearsay exceptions iswell expressed by Wigmore:

The purpose and reason of the hearsay rule is the key
to the exceptions to it

The theory of the hearsay rule ... is that the many
possible sources of inaccuracy and unlrustworthiness
which may lie underneath the bare untested assertion of

a witness can best be brought to light and exposed, if

they exist, by the test of cross-examination. But this test

or security may 1in a given instance be superfluous; itmay
be sufficiently clear, in that instance, that the statement
offered 1is free enough from the risk of inaccuracy and
untrustworthiness, so that the test of cross-examination
would be a work of supererogation.
5 J. Wigmore, Evidence & 1420, at 251 (rev. 1974). Any
statement offered as an exception to the hearsay rule must
be made under circumstances comparable in their inherent
trustworthiness to serve as a substitute for cross examina—
tion.

Where cross examination would be superfluous, the right
of confrontation is not offended. Where cross examination
would serve to expose untrustworthiness or inaccuracy,
denial of confrontation """would be constitutional error of
the first magnitude and no amount of showing of want of
prejudice would cure it." . . (Citation omitted.) Dauis u.
Alaska, 415 u.s. 308, 318, 39 L. Ed. 2d 347, 94 S. Ct. 1105
(1974) (citing Smith v. Illinois, 390 U.S. 129, 131, 19 L. Ed.
2d 956, 88 S. Ct. 748 (1968)).

Recently this court adopted a set of factors applicable to

determining the reliability of out-of-court declarations.
State u. Parris, 98 Wn.2d 140, 654 P.2d 77 (1982). Those

factors are: "(1) whether there is an apparent motive to lie;
(2) the general character of the declarant; (3) whether more
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than one person heard the statements; (4) whether the

statements were made spontaneously; and (5) the timing of

the declaration and the relationship between the declarant

and the witness."” Parris, at 146. We added that these fac—
tors were not exclusive and should be considered with the

additional factors in Dutton v. Evans, 400 U.S. 74, 88-89,

27 L. Ed. 2d 213, 91 S. Ct. 210 (1970): (1) the statement

contains no express assertion about past fact, (2) cross

examination could not show the declarant®s lack of knowl —
edge, (3) the possibility of the declarant®s faulty recollection

isremote, and (4) the circumstances surrounding the state—
ment (in that, case spontaneous, and against interest) are

such that there is no reason to suppose the declarant mis—
represented defendant®s involvement.

Applying the Parris factors to the circumstances of the
present case, the statements cannot he deemed sufficiently
trustworthy to deprive the defendant of his right of con—
frontation. First, there was a motive to lie, and each child
initially told a different version of the source of the candy
they were not supposed to have. Second, all the record
reveals about the character of the children is the parties”
stipulation that the children were incompetent witnesses
due to their tender years. Third, the initial statements of
the children were made to one person, although subsequent
repetitions were heard by others. Fourth, the statements
were not made spontaneously, but in response to question-
ing. Fifth, as regards timing, both mothers had been told of
the strong likelihood that the defendant had committed
indecent liberties upon their children before the mothers
questioned their children. They were arguably predisposed
to confirm what they had been told. Their relationship to
their children isunderstandably of a character which makes
their objectivity questionable.

The reliability of the statements does not fare better
under the Dutton factors. The statements were undeniably
assertions of pnst facts. While the defendant admitted to
misconduct with M, he denied any wrongdoing as to J.
Cross examination wus appropriate regarding this dispute.

(fia
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*There 1is no contention that the statements were either
spontaneous or against interest.

The State argues that the factors used to test reliability
in United States v. Nick, 604 F.2d 1199 (9th Cir. 1979) are
more appropriate because that case involved the out-of-
court statements of a young child victim of sexual abuse.
Nick, however, is a very different case from the present
one. There, the statements fell into two well recognized
hearsay exceptions— excited utterances and statements
made to a physician for purpose of diagnosis. Fed. R. Evid.
803(a)(2) and (4). See ER 803(a)(2) and (4). In addition,
the child"s statement in Nick was made in direct response
to the mother®s observation of the child"s soiled clothing,
upset condition, and apparent pain and distress shortly
after the mother discovered him asleep in a locked room
with the defendant, and with his pants unzipped. Nick, at
1204. In the present case, an indeterminate amount of time
elapsed between the alleged act and the child"s reporting of
it, and there were apparently no observable indications of
assault, pain, or distress.

The most important distinction between Nick and the
case before us is the hearsay statements offered in Nick fell
into existing hearsay exceptions grounded in reliability in
the circumstances of their making. RC W 9A.44.120 requires
the trial court to examine the circumstances of the state—
ment for indicia of reliability. The measure of reliability is
that which 1is equivalent to other firmly rooted hearsay
exceptions. The time, content, and circumstances of the
statements offered against Ryan do not bear adequate indi—
cia of reliability sufficient to make cross examination and
fuce-to-face confrontation superfluous. The trial court
erred in permitting the introduction of the children"s state—
ments through hearsay repetition.

11
Corpus D elicti
Defendant is correct in contending that a conviction can—
not be sustained on a confession alone.
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171 some corroborative evidence establishing the corpus trustworthiness.
delicti is necessary to sustain a conviction based on a con—
fession. State 1). Bean, 89 Wn."2d 467, 474, 572 P.2d 1102 s IVT A
_ _ _ ffici fTitl f
(1978). The independent evidence need only establish a utttetency o rtle o (it
[9) Defendant contends that the title of the act was

prima facie case that a crime has been committed. State v.

Goranson, 67 Wn.2d 456, 460, 408 P.2d 7 (1965). The cor—
pus delicti need not be proven beyond a reasonable doubt,

or even a preponderance of the evidence, hut a confession

alone does not establish it. State v. Meyer, 37 Wn.2d 759,

763, 226 P.2d 204 (1951). Without the hearsay statements

of the children, the State has not established the corpus

delicti, and we must reverse the conviction.

insuilicient to give notice of its contents as required by
Const, art.. 2, 819, which provides: "No bill shall embrace
more than one subject, and that shall be expressed in the
title.” The title of Laws of 1982, ch. 129, begins "Child
Abuse- Admissibility of Child"s Statement™.

The test of the title's sufficiency is whether it provides
sufficient notice to lead an interested person to inquire into
the bill's contents. State v. Luunsbery, 74 Wn_.2d 659, 664-
1] 65, 445 P.2d 1017 (1968). The title of the present act was

Separation of Powers clearly sufficient to put the public on inquiry, and evidences
D efendant argues that the enactment of RC W 9A.44.120, a “fational unity" between the general subject and itscon—
a hearsay exception, violates the separation of powers doc— tents. See Barde u. State, 90 Wn.2d 470, 584 P.2d 390
trine in that the statute is a legislative invasion of the judi— (1978).
cial province. We disagree.
[8] Where a rule of court is inconsistent with a proce— v

Ex Post Facto Application

Defendant argues that the application of RCW 9A.44.120
was ex post facto as to count 2. We need not decide
whether the application of RCW 9A.44.120 would be ex
post facto as the State attempted to prove the charged
conduct occurred after the effective date of the act. In any
event, an application of this statute would not be ex post
facto, as it neither increases punishment, changes the
nature of the crime charged, nor alters the necessary degree
of proof required. State u. Clevenger, 69 Wn.2d 136, 142,

dural statute, the court"s rulemaking power 1is supreme.
Petrarca u. Halligan, 83 Wn.2d 773, 522 P.2d 827 (1974).
Nonetheless, apparent conflicts between a court rule and a
statutory provision should he harmonized, and both given
effect if possible. Emwrighl u. King Cy., 96 Wn.2d 538, 543,
637 P.2d 656 (1981).

Legislative enactment of hearsay exceptions is specifi—
cally contemplated by the Rules of Evidence. ER 802
states: "Hearsay is not admissible except as provided by

e these rules, by other court rules, or by statute.” (ltalics
) . 417 P.2d 626 (1966).

ours.) Nevertheless, statutory enactments of evidentiary
rules are subject to judicial review, this court being the final Conclusion
arbiter of evidentiary rules. We reverse and remand for further proceedings. RCW

Defendant suggests thut the statute is in conflict with 9A.44.120 facially conforms to the requirements of the con—
court rules regarding competency. See CrR 6.12. The stat— stitutional right to confrontation. Nonetheless, the State
ute does not provide that an incompetent®s statement is did not meet the statutory and constitutional burdens of
admissible, and as this opinion makes clear, such a state— showing unavailability, and reliability preliminary to intro—

ment is inadmissible absent particularized guaranties of duction of the hearsay statements. As a conviction cannot
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be sustained on an uncorroborated confession alone,
defendant®s conviction must be reversed. The enactment of
RCW 9A.44.120 neither violates the separation of powers
doctrine, constitutional notice requirements, nor ex post

facto restrictions.

Rosellini, Brachtenbacii, and Pearson, JJ., and Cun —

ninghanmn,J. Pro Tern., concur.

Dolliver, J. (concurring)- I concur with the result
reached by the majority. This concurrence is based solely
on the fact the record does not disclose that in fact the
prosecution made a "good faith effort” to obtain M"s pres—
ence at the trial. See Barber v. Page, 390 U.S. 719, 20 L.
Ed. 2d 255, 88 S. Ct. 1318 (1968). While 1 agree the parties
and the court apparently misunderstood RCW 5.60.050
(persons incompetent to testify), it is appropriate to point
out that both parties, at trial, stipulated as to the incom—
petence and thus the unavailability of M at the trial. Fur —
thermore, on appeal defendant conceded "the State has
met the constitutional unavailability standard required
under Barber u. Page" (Brief of Appellant, at 12), i.e., the
good faith standard. Given these stipulations and admis—
sions by defendant, it isa long reach for the court to find M
was not unavailable as a witness. Nonetheless, since the
record isdevoid of any underlying justification for the stip—
ulation and concession by counsel on behalf of the defend—
ant, 1 am constrained to join the majority in its reversal of
defendant®s conviction on both counts.

There are two other items which | believe need comment:
(1) Although in this case the parties and the court miscon—
strued the statute on competency, RCW 5.60.050, itismy
belief that if it is shown the meaning of the statute is
understood and a finding of incompetency ismade by the
court, this then may be considered the legal equivalent of
unavailability. See, e.g., Lancaster u. People, 200 Colo. 448,
615 P.2d 720 (1980). See Joint Hearings on SB 4461 before
the Washington State Senate Judiciary Comm. & Washing—
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ton State House Ethics, Law & Justice Comm., 47th Leg.,
January 28, 1982. See also ER 804.

(@) I disagree with the majority"s finding that the state—
ments of M did not contain sufficient indicia of reliability.
Since the matter is to be reversed, no purpose would be
gained by detailing the sordid record in this case. 1 believe
the statements of M, however, had a ring of verity and that
the trial court properly exercised its discretion in so find—
ing. See United States u. Nick, 604 F.2d 1199 (9th Cir.
1979); Comment, A Comprehensive Approach to Child
Hearsay Statements in Sex Abuse Cases, 83 Colum. L.
Rev. 1745 (1983); Comment, Sexual Abuse of Children-
Washington®s Neui Hearsay Exception, 58 Wash. L. Rev.
813 (1983). Compare RCW 9A.44.120(1) with ER 803 and
ER 804.

Utter,Dore,and Dimmick,JJ., concur with Dolliver,bJ.

(En Banc. December 6, 1984.)

Dimmick, J. (concurring)- | concur with the majority.
Reversal is appropriate under the circumstances of this
case, in which the trial court made a legal error as to the
competence and availability of child witnesses. Justice Dol-
liver3 concurring opinion touches on issues that concern
me, but does not reach all of them. While 1 agree with the
majority"s interpretation of the statute to conform with the
federal and state constitutions, 1 would reverse solely on
the basis of misinterpretation of the law on competency. In
addition, I write to emphasize the distinction between the
present and past competence of a child witness.

The statute in conformity with the confrontation clause
dictates that a witness testify at trial unless unavailable.
RCW 9A.44.120. A witness is unavailable ¢ ly when the
prosecutor has made a good faith effort to ..ure his pres—
ence. Barber v. Page, 390 U.S. 719, 20 L. Ed. 2d 255, 88 S.
Ct. 1318 (1968). Sec also State v. Smith, 85 Wn.2d 840,
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851, 540 P.2d 424 (1975) (unavailability must be certain to
excuse nonproduction of a witness).

The trial court and the parties erred in determining una—
vailability of the child witnesses on the basis of statutory
incompetence. The judge had not examined the children
and determined them to be incompetent. That 1is, he had
not found them "incapable of receiving just impressions of
the facts, respecting which they are examined, or of relating
them truly." RCW 5.60.050. Had he found them incompe—
tent, however, the children would have been unavailable as
witnesses.4 This 1is not to say, however, that a determina—
tion of incompetency at the time of trial necessarily indi—
cates that a child was incompetent at the time of making
the hearsay statement.

I consider this to be the significance of the new statute
RCW 9A.44.120. In effect, the trial judge faced with a child
victim of sexual misconduct must make two separate deter—
minations: First, is the child competent to take the stand as
a witness? (If he is competent, then he must testify.) Sec—
ond, was there sufficient indicia of reliability surrounding
the child®"s out-of-court statement to admit itas evidence?

In this respect, | find the majority"s opinion lacks clarity.
It could be misconstrued as implying that present incom—
petence presumes incompetence or unreliability at the time
the statement wus made. But one does not necessarily fol—
low from the other. Young children present speciul prob—
lems as witnesses because of their short memories and
possible traumatic reaction as victims. The statute has been
written to recognize the possible validity of a child"s earlier
statements (not unlike the hearsay exceptions allowed for
excited utterances or present sense impressions).

Reliability may be indicuted by the spontaneity of the
out-of-court statement, a recitation of acts generally
unknown to children, or other circumstances surrounding
the statement. A finding of incompetence at time of trial
would not invalidate an out-of-court statement by a child

*0n this isste, | agree with Justice Dulliver®s interpretation of EH 804.
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which had the mark of reliability at the time itwas made.

The accused is protected by the law"s requirements that
the hearsay statement be examined in a special hearing to
determine its reliability. Additionally, the accused will have
the opportunity to challenge the circumstances in which the
statement was made, the possible motives of the recounter
of the statement, and, finally, to confront any child witness
determined to be competent to testify.

I would reverse on the basis of the faulty legal premise of
incompetency leading to a faulty conclusion of unavailabil—
ity. I form no conclusion as to the evidence of the children3
reliability on retrial.

(No. 50105-0. En Bnnc. December 6, 1981.)

Walthew, Warner, Keefe, Arron, Costei.i.o and
Thompson, Respondent, v. The Department
of Revenue, Appellant.

11] Statutes — Construction — Administrative Construction —
Effect. A construction of a statute by the agency charged with
enforcing it isnot binding on the courts.

[2] Attorney and Client — Taxation — Business and Occupa—
tion Tax - Reimbursements - Expenses of Litigation.
Under RCW 82.01.080 and .090, which dclino "gross income of the
business* und "value proceeding or accruing ” for purposes of "he
business and occupation tux, reimbursements by clients for
advances for expenses of litigation specifically limited by CIMt DR
5-103(B) are not a part of the attorney”s gross income for purposes
of computing the business nnd occupation tax. Administrative regu—
lations implementing the statutes ure construed tu exclude reim—
bursement for such litigation expenses when incurred by the
attorney acting solely as an agent for the client and passed through
directly to the client without additional churge.

D uke,J., concurs by separate opinion.
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Mr. Hurris has not demonstrated that the federal gov—
ernment did not consent to his transfer to the state for the
purposes of prosecution on the rape charge. In addition,
prior to the date of the judgment and sentence in this case,
the federal government had paroled Mr. Harris. He has
failed to demonstrate prejudice on any of the issues raised
with respect to the conviction.

In challenging the minimum term set by the Board of
Prison Terms and Paroles, Mr. Harris contends the board
improperly enhanced hisminimum term by adding various
periods of time after finding the offense involved violence,
forethought, physical force, major or permanent injury and
"additional fondle". Mr. Harris admits receiving notice of
the adverse information to be considered by the board and
that he refused tocomment on it. Nonetheless, he contends
the board relied upon "impermissible criteria” in arriving
at itsminimum term calculation based on those findings.

The contention is frivolous. The report of proceedings
and presentence investigation indicate the victim was
forced to have sex with Mr. Harris, that forethought was
evident, that the victim suffered some injury and that in
addition to the intercourse, Mr. Harris fondled his victim.
The board was justified in calculating the minimum term as
itdid with respect to the offense.

[3] Next, Mr. Harris contends the board calculated his

prior criminal history without the use of certified judge —
ments and sentences or warrants of commitment. There is
no such requirement. In In re Acosta, 37 Wn. App. 378, 680
P.2d 423 (1984), Division Two of this court ruled that the
use of an FBI rap sheet to establish a minimum term (as
opposed to a mandatory minimum term) was permissible
and copies of certified judgments and sentences were
unnecessary. Due process is satisfied by the prisoner's
opportunity to contest the information to be used in setting
the term. Mr. Harris indicates he was advised of that infor—
mation, and the record confirms he received a copy but

(tried toaperd or correctiordl irstitution within such Stute or District
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fused to comment on the information. In addition, the

FBI rap sheet supports the board"s determination of Mr.

Ha

[21

[3]

16]

rris” criminal background.
The petitions are dismissed as frivolous.

Green and Mclnturff, JJ., concur.

[No. 12888-4-1. Division One. September 24, 1984.)

The State of Washington, Respondent, v. Frank
A. Slider, Appellant.

Evidence — Hearsay - Excited Utterances — Pussagc of
Time - Leading Questions. Only spontaneous declarations
caused by a startling event are admissible under the excited utter—
ance exception to the hearsuy rule (ER 803(a)(2)). Although neither
of these factors is dispositive by itelf, the combined elfecl of the
passage of time and the leading nature of the questions asked may
render the declarations untrustworthy.

Sexual Offenses — Statement of Child Victim - Unavaila—
bility as Witness — Whet Constitutes. For purposes of admit—
ting a child"s statement regarding criminal sexual contact under
RCW 9A.44.120, the child is “Gnavailable as a witness 7if he has no
recollection of the event.

Constitutional Law - Ex Post Facto Law - Evidentiury
Change. A new statute alfccting the admissibility of evidence ina
criminal case isnot an ex post facto luw unless it increases the pun—
ishment, changes the elements of the olfense, or changes the degree
of proof needed to convict.

Sexual Offenses — Statement of Child Victim — Validity -
Ex Post Facto Law. Admitting the statements of a child victim of
a sex crime under RCW 9A.44.120 in a prosecution for u crime com —
mitted before the statute was enacted does not violate the constitu—
tional prohibition against ex post facto lus.

Evidence — Rules of Evidenco - Authority of Legislature,
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Thu Li"gislulurii lius aulliorily to onact evidentiary rules.

(6] Constitutional Law - Right of Confrontation — Hearsay
Evidence. The admission of hearsay evidence which docs not fall
within a lirmly rooted exception to the heursuy rule does not violate
the defendant®s constitutional right to confront the witr.es?)s
ugainst him if particularized guaranties of trustworthiness, consist—
ing of more than corroborative evidence, are present.

|71 Sexual Offenses — Statement of Child Victim — Review -
Discretion of Court, A trial court's decision to admit the state—
ments of a child victim of a sex crime under RCW 9A.44.120 is sub—
ject to reversal only for a manifest abuse of judicial discretion.

Ringold, J., concurs in the result only.

Nature of Action: Prosecution for first degree statu—
tory rape. The 2MA -year-old victim had implicated the
defendant in answers to her mother"s questions on the
morning after the defendant had acted as her babysitter.

Superior Court: The Superior Court for King County,
No. 82-1-02540-9, Charles V. Johnson, J., on February 8,
1983, entered a judgment on a verdict of guilty.

Court of Appeals: Holding that the victim"s statements
did not constitute excited utterances but that they were
admissible under the statutory child abuse exception to the
hearsay rule, the court affirms the judgment.

Michael Frost and Jan P. Olson, for appellant
(appointed counsel for appeal).

Norm Maleng, Prosecuting Attorney, and David H.
Smith, Deputy, for respondent.

Swanson,J.— Frank A. Slider appeals his conviction of
statutory rape in the firstdegree (RCW 9A.44.070), alleging
that prejudicial hearsay evidence was erroneously admitted
under the excited utterance exception (ER 803(a)(2)) and
under the statutory child sexual abuse exception (RCW
9A.44.120). We allirm.

On the evening of May 19, 1979, Slider babysat Roberta“s
2 "/z-year-old child, Trina. When Roberta returned, she

9

33 Win. App- B)

noticed blood on the back of Trina"s underwear and
promptly replaced itwith clean underwear. As Roberta left
the room, Trina began "screaming and hollering” and kept
fighting as Roberta picked her up in an attempt to mollify
her. Shortly thereafter Trina fell asleep.

While trying to get Trina ready to go to daycare on the
following morning, Trina struggled to keep herself covered
and, when finally uncovered, pointed to her vaginal area
and said "Owee". Roberta then noticed more blood and,
when cleaning Trina, noticed some swelling in that area.
Roberta testified, over defense objection, that at that time
she also asked Trina

if Frank had done a no-no, and she said yes, and 1 said,

"Did he touch you?" and she said, "Yes," and | said,

"Did he use his finger?" and she said, "Yes, finger," and

pointed to the vagina area.

Verbatim Report of Proceedings, at 118-19.

Dr. Turner, who examined Trina the day following the
injury, testified that Trina had suffered a superficial lacera—
tion of her hymenal ring, which he believed was caused by
the insertion of a sharp instrument. The trial court also
admitted Slider"s October 4, 1979 confession to having
inserted the little finger of his right hand into Trina"s
vagina while babysitting her on the evening of May 19,
1979.

[1] The first issue before us is whether Trina"s state—
ments fell within the "excited utterance"™ exception to the
hearsay rule. ER 803(a)(2) describes an excited utterance as
""[a] statement relating to a startling event or condition
made while the declarant was under the stress of excite—
ment caused by the event or condition.” Although this
hearsay exception comports with previous Washington law,
Johnston u. Ohls, 76 Wn.2d 398, 405, 457 P.2d 194 (1969);
Comment, ER 803, it is not to be interpreted as restric-
tively as the common law exception.Sfate v. Dixon, 37 Wn.
App. 867, 683 P.2d 1144 (1984).

[Nevertheless, ER 803(a)(2) should be interpreted in a
sullicienlly restrictive manner as not to lose sight of the



lack of memory of the subject mutter of his statement;
Trina®s testimony at a pretrial hearing clearly showed
that she lacked any memory of the event, although she did
remember Slider having babysat her. Therefore, the court
properly ruled that Trina was "unavailable" as a witness.2

B. Ex Post Facto
The United States Supreme Court defined ex post facto
laws as those falling within the following four categories:

I1st. Every law that makes an action done before the

passing of the law, and which was innocent when done,

criminal; and punishes such action. 2d. Every law that
aggravates a crime, or makes itgreater than itwas, when

committed. 3d. Every law that changes the punishment,

and inflicts a greater punishment, than the law annexed

to the crime, when committed. 4th. Every law that alters

the legal rules of evidence and receives less, or different
testimony, than the law required a* the time of the com —
mission of the offence, in order to convict the offender.

Colder v. Bull, 3 u.S. (3 Dull.) 386, 390,1 L. Ed. 648 (1798),
gquoted in State v. Clevenger, 69 Wn.2d 136, 141, 417 P.2d
626 (1966).

(3,41 1In Clevenger, the defendant claimed that the
application of a statute, which was passed after the com —
mission of the crime but before trial and which made his
wife competent to testify against him, ran afoul of the
fourth category above. Rejecting his argument, our court
quoted from Hopt v. Utah, 110 U.S. 574, 590, 28 L. Ed. 262,
4 S. Ct. 202 (1884):

Any statutory alteration of the legal rules of evidence
which would authorize conviction upon less proof, in

amount or degree, than wus required when the offence
was committed, might, in respect of that offence, be

*Nn question bus been raised concerning Trina"s competence to testify. Never —
theless, the fact that Trinu may have been incompetent to testify at tho lime she
made her declaration or at the time of trinl is not dispositive with respect to the
admission of the hearsay declarations, provided the circumstances sustain the
theory upon which the exception was founded. Heck o. Dye, zoo wash. 1, 14, 02
1I".Zd 1113, 127 A.Lit. 1022 (IDUJ) (Jeffers, J., dissenting); Stale v. Dloonwtrom,
12 Wn. App. -110, 418-10, 520 i\2d 1124 (1074).
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obnoxious to the constitutional inhibition upon ¢Xx post

facto laws. But alterations which do not increase the
punishment, nor change the ingredients of the oirence
or the ultimate facts necessary to establish guilt, but-

leaving untouched the nature of the crime and the
amount or degree of proof essential to conviction- only
remove existing restrictions upon the competency of
certain classes of persons as witnesses, relate to modes

of procedure only, in which no one can be said to have

a vested right, and which the State, upon grounds of
public policy, may regulate at pleasure. Such regula—
tions of the mode in which the facts constituting guilt
may be placed before the jury, can be made applicable

to prosecutions or trials thereafter had, without refer—
ence to the date of the commission of the offence

charged.

Clevenger, at 142. See also State v. Pope, 73 wn.2d 919,
924, 442 1\2d 994 (1968). Because RCW 9A.44.120 did not
increase the punishment nor alter the degree of proof
essential for a conviction, its application in the present case
did not amount to a perversion of the prohibition ugainst
ex post facto laws.

C. Legislative Power To Enact RCW 9A.44.120

[5] Slider argues that the "separation of powers" doc—

trine prohibits the Legislature from promulgating eviden—
tiary rules, and that our Supreme Court"s refusal to adopt
the federal "catch-all" hearsay exceptions (Fed. R. Evid.
803(24) and 804(b)(5))3 prohibits the application of this
particular statute. By adopting ER 802, however, our
Supreme Court implicitly, if not expressly, recognized the
Legislature®s authority to promulgate evidentiary rules.
"Hearsay 1is not admissible except as provided by these

“Fail. It 2vid. 803(24) and 804(h)(5) provide in part:

"Oilier exceptions.— A statement not upecilically covered by any of llio forego-
in]>exceptions but having equivalent circumstanfiul guarantees of trustworthiness,
if the court determines that (A) the statement is nlTered as evidence of a muteriul
fact; (1) the statement ismore probative on the point for which it isodcred than
any other evidence which the proponent cun procure through reasonable ellotls;
and (C) .liegeneral purposes of these rules and the interests of justice will best lie
served by admissiun of the statement into evidence."
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rules, by other court rules, or by statute.” (ltalics ours.) ER
802. Our Supreme Court has also recognized (implicitly) the
Legislature™s authority to enact evidentiary rules when it
analyzed the rape shield statute, R C W 9A_44.020. See, ¢.0.,
State v. Hudloiu, 99 Wn.2d 1, 659 P.2d 514 (1983). Accord—
ingly, we find that the Legislature has not overstepped its
authority as limited by the "separation of powers" doctrine.

D. Witness Confrontation

16] A defendant"s right to confront witnesses against
him (guaranteed by the sixth amendment to the United
States Constitution and article 1, section 22 (amendment
10) of the Washington State Constitution) is not absolute.
Chambers u. Mississippi, 410 U.S. 284, 35 L. Ed. 2d 297, 93
S. Ct. 1038 (1973); State u. Carter, 23 Wn. App. 297, 299,
596 P.2d 1354 (1979). The United States Supreme Court
recently ruled on the admissibility of hearsay statements
with respect to the confrontation clause:

In sum, when a hearsay declarant is not present for
cross-examinution at trial, the Confrontation Clause nor—
mally requires a showing that he is unavailable. Even
then, his statement is admissible only if it hears adequate
"indicia of reliability.” Reliability can he inferred without
more in a case where the evidence falls within a firmly
rooted hearsay exception. In other cases, the evidence
must be excluded, at least absent a showing of particu—
larized guarantees of trustworthiness.

Ohio v. Roberts, 448 u.S. 56, 66, 65 L. Ed. 2d 597, 100 S.
Ct. 2531 (1980), quoted in State v. Parris, 98 Wn.2d 140,
145, 654 P.2d 77 (1982).

It cannot he disputed that the child sexual ubuse excep—
tion isnot a "firmly rooted” hearsay exception. Therefore,
"particularized guarantees of trustworthiness" are required
before the hearsay is admissible. It has been suggested tliut
this phrase ("particularized guarantees of trustworthiness")
requires a higher standard of reliability as a substitute for
the traditional hearsay exceptions. Comment, Confronting
Child Victims of Sex Abuse: The Unconstitutionality of
the Sexual Abuse Hearsay Exception, 7 U. Puget Sound L.
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Rev. 387, 402 (1984). We are inclined to agree.

The fact that the act requires "corroborative evidence of
the act” does not fulfill this higher standard. Corroboration
of the sexual abuse alone "does not lend particular trust—
worthiness to tho child"s statement regarding the identity
of the abuser”™. 7 U. Puget Sound L. Rev. at 402. Neverthe-.
less, this corroborative evidence may certainly be consid—
ered in the trial court"s balancing process.4

To fulfill the judicial interpretations of a defendant's
confrontation rights requiring "particularized guarantees of
trustworthiness,” our Legislature mandated that the trial
court evaluate "in a hearing conducted outside the presence
of the jury ... the time, content, and circumstances" sur—
rounding the child"s statement.

First, although the "time" between the event and decla—
rations may be too great to fulfill the strict requirements of
the excited utterance exception, the declarations were made
while the child was in some pain or discomfort as a result of
the incident, with no intervening events, other than sleep,
to impugn her memory or ability to relate the incident
accurately.

Second, although the leading nature of the questions
raises some concern, we find the "content”™ of both the dec—
larations and questions to be framed in language that a
child of tender years would be expected to use and under—
stand. See United States u. Nick, 604 F.2d 1199 (9th Cir.
1979).

Finally, the "circumstances" surrounding the declarations
do not suggest that the child"s statements were the result of
fabrication or influence, or the exercise of choice or judg-

Severnl attendant circumstances to be considered in tiis Imlonciiig process
were set forth in footnote 10 in Hiucase of United Stales u. Alvarez, 384 F."Al 694,
702 (filh Cir. 1978). These guidelines for tho determination of the trustworthiness
of cxlrujudicial statements include: (1) whether the out-of-court declarant had
uny apparent motive to misrepresent the mutter; () the general character of the
speuker; (3) whether other people heard the out-of-court statement; (4) whether
the statement was mudc spontaneously; and (5) the liming of the declaration ami
the relationship between the speaker and the witness. These arc not exclusive,
however. State i Parris. 98 Wn.2d 140, 146, G54 1v2d 77 (1982).
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ment. Trina initiated the questioning with a spontaneous
declaration, i.e., "owee", and pointing to the area of pain.
Also, Trina®s very young age strongly militates against the
likelihood of fabrication, as well as against a motivation to
lie; such experiences would likely not be within her ability
to invent nor would she be likely to have the capacity to lie

to her mother.

[7] The determination that statements fall within the

"excited utterance”’exception isone within the trial court's

sound discretion and will not be reversed absent a finding

of manifest abuse of that discretion. State u. Bouchard, 31

Wn. App. 381, 639 P.2d 761 (1982). Similarly, a finding that

the statements are within the statutory child sexual abuse

exception should not be reversed absent a showing of man —
ifest abuse of that discretion.

Because the trial court admitted the declarations under
the strict "excited utterance”’exception, it follows that it
would also have admitted the declarations under the less
strict statutory child sexual abuse exception. Therefore, it
is appropriate to consider whether the trial court would
have abused its discretion by admitting the evidence under
the statutory child sexual abuse exception.

The trial court complied with the statutory requirements,
holding a pretrial hearing outside the presence of the jury,
finding suflicient indicia of reliability, and finding Trina to
have heen unavailable os a witness.

Balanced against the "particularized guarantees of trust—
worthiness"™ attending this case, particularly in light of Sli—
der”s confession, we find that the trial court would not have
abused its discretion by admitting the hearsay and con-—
clude that Slider"s confrontation right was not contravened

to an unconstitutional degree.

5zl
—

[11

[61

[<]

[71
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Accordingly, the judgment is aflirmed.

Scttoi . field, J., concurs.
Ringold,J., concurs in the result.

[No. 1*2677-6-1. Division One. September 2-1, 1984.|

James A. Lee, Appellant, v. Juliette Sauvage,

Respondent.
Municipal Corporations — Landlord and Tenant — Ordi-
nance Limiting Evictions — Conflict With Stato Law. A

municipality may validly legislate on additional defense to a land-
lord's eviction action provided the legislation does not purport to
expand or contract the jurisdiction of the superior court or regulutc
its practice and procedure.

Landlord and Tenant — Eviction — Grounds — Landlord's
Residence — Necessity. Legislation mpiiring a landlord to
intend to reside on properly in order to evict an existing tenant is
unconstitutional.

Statutes — Construction — Constitutionality. A statute will
be construed so us to La constitutional if possible.

Trial — Taking Case From Jury — Judgment n.o.v. — Suf-
ficiency of Evidence. A motion for judgment n.o.v. claiming
insufficient evidence requires that the evidence be considered most
favorably to the nonmoving parly.

Evidence — Relevance — Determination. The relevunce of
evidence lies within the trial court's discretion.

Costs — Depositions — In General. The cost of a deposition is
not recoverable unless it is used os substantive evidence.

Costs — Attorney Fees — Bad Faith — Determination.
Whether a party has pursued liligution in had faith so as to provide
cquiluhlc grounds for awarding ultorney fees is a matter for the triul

court's discretion.
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flexible standard of harmless error em—
ployed in cases where nonconstitulional er—
ror is involved: whether it can be fairly

said that alleged error did not appreciably

affect jury"s verdict. Rules Crim.Proc.,

Rule 47(b).

7. Criminal Law 1208.2

Trial court is assigned primary respon—
sibility for sentencing; included in this re—
sponsibility is task of weighing and deter—
mining priorities to be given to various
sentencing goals.

8. Rape <£=64

Given defendantd conduct, given his
longstanding history of similar conduct, and
given his prior record of criminal miscon—
duct, trial judge was not clearly mistaken in
imposing sentence of ten years with eight
suspended, on defendant convicted of at—
tempted sexual assault in first degree. AS
11.41.410.

Geoffry B. Wildridge and Mary E.
Greene, Asst. Public Defenders, Fairbanks,
Und Dana Fabe, Public Defender, Anchor—
age, for appellant.

Peter A. Michalski, Asst. Atty. Gen., 0f—
fice of Sp. Prosecutions and Appeals, An—
chorage, and Wilson L. Condon, Atty. Gen.,
Juneau, for appellee.

Before BRYNER, C.J., SINGLETON, J.,
and SERDAHELY, Superior Court Judge.*

OPINION

BRYNER, Chief Judge.

Richard Van Hatten wiis convicted of at—
tempted sexual assault in the firstdegree, a
class B felony. AS 11.41.410. He was sen—
tenced to serve a term of ten years impris—
onment, with eight years suspended on con—
dition that he be placed on probation for a
five-year period following release from pris-

1 Serduliely, Superior Court Judge. silting by as-
signment made pursuant to article 1V, section

16 of the Constitution of Alaska.

l. U.S. Const, amend. VI;
§ li-

Alaska Const, an. |.

6fG PACIFIC REPORTER.

C

2d SERIES

on. On appeal, Van Hatten raises three
contentions: (1) that he was deprived of his
right to confront and cross examinel the
state"s key witness; (2) that certain testi—
mony elicited by the prosecution violated
his rights to counsel2 and to remain silent;3
and (3) that his sentence was excessive.

FACTS

A review of the facts is necessary for
consideration of Van Hatten3 first argu—
ment. The indictment against Van Hatten
alleged that he attempted to have non-con-
sensual sexual intercourse with his step—
daughter, T.M.W., on October 1, 1980, at
the family"s home in Fairbanks. At the
time, T-M.W. was seventeen years old.

T.M.W. appeared as a witness before the
grand jury and testified in support of the
indictment. She stated that, in the early
morning hours of October 1, 1980, Van Hat-
ten entered her room and sat down on her
bed. He reached under her robe, attempt—
ing to touch her vagina. T.M.W. struggled
and managed to slide off her bed onto the
floor. Van Hatten left the room, but re—
turned shortly. He picked T.M.W, off of
the floor, placed her on the bed and climbed
into bed on top of her. T.M.W. was terri—
fied. She struggled with Van Hatten, bit
him in the area of his shoulder, and
screamed loudly. Van Hatten terminated
his attack when T.M.W."s mother entered
the room.

Adrianna Van Hatten, Richard Van Hat—
ton"s wife and T_M.W. 3 mother, also testi—
fied before the grand jury, corroborating
her daughter®s statements. According to
Mrs. Van Hatten, she was awakened by her
daughter®s screams anti went to her bed—
room. She found Van Hatten on the bed,
clad in a t-shirt anti underpants. T.M.W.
was crying anil trembling; she told her
mother that Van Hatten hail tried to rape

2. U.S. Const, amend. VI:

S n.

Alaska Const, art. |

3. U.S. Const, amend. V; Alaska Const, art. |I.

80.
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her. Mrs. Van Hatten immediately sum—
moned the Aluska State Troopers.

Officer Adams and Sergeant Murphy of
the Alaska State Troopers went to the Van
Hatten residence in the early morning
hours of October 1,1980, in response to Mrs.
Van Hatten complaint. Sergeant Murphy
interviewed T.M.W., who gave him a state—
ment substantially similar to the testimony
which she later gave to the grand jury.
Sergeant Murphy also interviewed Mrs.
Van Hatten. Upon completion of the inter—
views, Van Hatten was arrested and taken
to trooper headquarters. An examination
of Van Hatten disclosed fresh scratches on
his face and a distinct bite mark on his left
arm.

Immediately before the scheduled start of
Van Hatten"s jury trial, T.M.W. and Mrs.
Van Hatten informed Superior Court Judge
Warren Taylor that they did not want the
prosecution of Van Hatten to proceed.
Both indicated that they did not desire to
testify and that, if called to testify, they
would refuse to do 0. At the state’s re—

vest, depositions of T.M.W. and Mrs. Van *

Hatten were taken; both witnesses re—
sponded to questions concerning the specif—
ics of Van Hatten"s assault either by claim—
ing an inability to remember or by express—
ly refusing to answer.

Trial was thereafter commenced. After
Officer Adams and Sergeant Murphy testi—
fied, T.M.W. was sworn as a witness for the
prosecution. She answered preliminary
questions without reluctance but when
questioning turned to the specific occur—
rences of October 1, 1980, she maintained
that she was unable to recall most details.
Over objections by defense counsel, the
prosecutor then played a recording of T.M.
W."s grand jury testimony for thp jury.
The recording was ruled admissible as a
prior inconsistent statement.

After T.M_W. testified, the prosecutor re—
called Sergeant Murphy, who, again over
objection by the defense, testified as to the
substance of T_M.W. §statements to him on
the morning of the assault. This testimony

ment by T.M.W. inconsistent with her trial
testimony.

Adrianna Van Hatten was later called as
a witness for the defense. Much like
T.M.W., Mrs. Van Hatten denied any ability
to recall the particulars of the October 1
incident. The thrust of her testimony, how —
ever, was that she had quarreled with Van
Hatten over domestic problems on the night
of the alleged assault, that she had >een
drinking and was extremely upset witn Van
Hatten at the time, and that, for these
reasons, itwas likely that she had exagger—
ated Van Hatten"s conduct in her complaint
to the troopers. During cross-examination,
the prosecution was allowed to impeach this
testimony by playing the recording of Mrs.
Van Hatten"s testimony before the grand

Jury.

ADMISSIBILITY OF T.M.W. 8 GRAND
JURY TESTIMONY

In his first point on appeal, Van Hatten
challenges the admissibility at trial of the
grand jury testimony given by T.M.W.
Van Hatten asserts that T.M.W."s lapses of
memory at trial were not inconsistent with
her prior testimony, since they effectively
constituted a refusal to answer and did not
amount to testimony. He further asserts
that T.M.W. 3 unwillingness or inability to
recall the details of the alleged assault ren—
dered her functionally unavailable for cross-
examination, thereby depriving him of his
constitutional right to confront and cross-
examine prosecution witnesses.

The admissibility of prior inconsistent
statements for impeachment of a witness is
generally governed by Alaska Rule of Evi—
dence 613(a), which states:

(@ General Rule. Prior statements of a

witness inconsistent with his testimony at

a trial, hearing or deposition ... are ad—

missible for the purpose of impeaching
the credibility of a witness.
Under the provisions of Evidence Rule
801(d)(1)(A), prior inconsistent statements
may be used not only as impeachment, but
also for proof of the facts contained in the
prior statements. In relevant part, Rule

was also admitted as proof of a prior state— 801(d)(1)(A) states:

Ng ¥
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mgli are rot hearsay. \an  Hatten

points to the fact that t,hT
WItness In Richards Was avallahle at tria

by witness.. Theand could be cross-examned about his lack

Prior, statement , .
declarant testifies at the trial or hearing of memory, He contends that, in this case,

and the statement Is

R

Yoo .
Thus, If TMW.’ statements at trial cap
ﬁroperl .be regarded as testimony, and if

er testimony “was inconsistent with her
prior testimony before the grand jury, re-
cordings of T.MW.'s grand jury testimony
were admissible not Only to impeach her
testimony af trial, but also to prove the
substance of the matters addressed in her
grand jury testimony.

With respect to the admissibility_of T.M.
W.'s grand jury testimony under “Evidence
Rule 80 1§A)the state has argued, and
we are incliéd ‘to et that the Alaska
Supreme Court's ruling I _Ricrards v
State, GI6 P. (Alaska 198)) is highly
S|gn|ﬁ%an%. In Ffid'ardsht , the def ng,lantv,v?ﬁ
accused of manslaughter in connection wi
the Oeath of ﬁis s%<9vwek—o|(f son. The inci-
dent had been viewed by the defendant's
eight-year-old son, who Was called by the
Prosecunon & a Witness at trial. [n his
estimony, however, the boy had forgotten
much of what he had witnessed. The state
was permitted to show a videotape of the
boy, made shortly after the incident_in
which he reenacted what he had seen. The
videotape was the primary evidence sup-
Bortlng the state’s manslaughter charge.
n apPeﬂI, thg sUpreme court Upheld gamis-
sion of the videotape as a prior Inconsistent
Statement of the witness. Although the
offense occurred before adoption of the
Alaska Rules of Evidence, the Alaska Su-
preme Court noted the smﬂan%,o_f Evi-
dence Rule 801(d)(1)(A) to former Civil Rule

43(0)(IN(C), which applied to the case. See
Rié%l)sh),( 815P.2d aP%?l n 1

Van Hatten urges that Ricrardsis distin-
gwshable for two reasons. First, Van Hat-
en asserts that the witness' inability to
remember i Richards Was genume. Van
Hatten contends that, by confrast, T.M.W.5

loss of memory was obviously feigned and
amounted to & refusal to testify.™ Second,

TMW.'s Qisingenuous memory loss made

inconsistent with his  testimo- her unavailable’ for effective cross-examna-

tion, thereby depriving him of his constitu-
tional nqht to confrontation. Neither of
these distinctions is persuasive in the con-
text of the present case.

We first consider whether T.M.W.’s state-
ments at trial indicating an inability to
recall the events of October 1 19B] can
properly be considered inconsistent with her
?rand jury testimony, in which her recollec-
lon was Intact. AS Van Hatten has cor-
rectly( pointed out, @ number of courts have
adopted a narrow definition of inconsisten-
cy and would not hold that a loss of memo-
%,at trial Is jnconsistent with a previous
ability to recall. See, eq., United v
Palurbo, 630 F.2d 123 (30 Cir). art, de—
nied, 4 US. 819102 SCt. 100" QLF.2d
m(’ﬂﬂ.) and State v. Lamax, 27 Kan.
&L, 68’ P.2 I 9% (198),

Other courts, however, have distinguished
between outn%ht refusal to testify and eva-
SIVE answers, oldm% that only réfusal wil
preclude a-finding that prior Statements of
a Witness are inconsistent with his trial
test|mon¥. Se, eg., United States v. Insa—
re, 23 F.2d 11800 (A CIF.B, cert
deied, 40 US. 841, 91 S.Ct. 83 27 LEd.2d
6(190). Similarly, many decisions have
expresslg concluded that Inconsistency ma?/
be found when a witness |s unable to"recall
at trial matters contained in prior testimo-
ny or statements, See Uniited States
v Distlr, 671, F.20 95 %@m ()
Uniited Slates v. Demis, 65 F.20 78
%Sth Cw.]ﬂ% United States v. Morgan,

F2d 235 22 (9 Cir. 1977);_ united
States ex . Thomas V. Quier, Y8 F.2d
) 438 n 2 (3d 0r197/); and United

50 B2 4% (8h

States v. Rogers, 50 F. (
0r.197é33), at, dmied, 431 US, 91897 S.Ct
2 53 .Ed.2d 29 (1977). As stated by
Judge Weinstein: .
[ ome jurisdictions ... take the highly
echnical view of finding an inconsisténcy
only when this is apparént on the face of
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Citeas 660 P.d 1047 (A

e The better vrew

qumore McCormick, and others
folfowed by the federal courts, allows the
prior statément whenever a reasonable
man could |nfer on comparing the whole
effect of the two statementS that they
had heen proguced by inconsistent beIrefs
In other words, the Keystone for impeach-
ment Use 1S, relevancy—would the prior
statement of the witnéss help the trier of
fact evaluate_the credibility of the wit-

The approach’ under
RuIe ‘f‘Evrdence )()(A)] should be
the same, Here the  question is not
whether the statement is helpful in eval-
uatrng credibility, but whether it Is help-
ful in”resolving ‘a material, consequential
fact in issue

4J Wernstern"&'M Be er neurstems

foodg otes omrtted

We belreve that an intent to adoRt a
broad definjtion_of inconsistency, such as
that favored by Judge Weinstein, is implicit
N the supremé court’s decision I Rictards
v. State. - Nor s there any reason {o impose
a stricter standard in cases involving delib-
erate failure to recall. To the contrary,
commentators have indicated that Iin sorie
cases genuine forgetfulness or Joss of mem-
ory maé not 4ustr afrndrng of Inconsisten-

fe two statements and the onlﬁ 5083| Ie
nferenc

oy for urpo es of mtroducr apnor state-
ment that intentional l0ss of memory
As Judge Weinstein has writter:

[At would seem that the pnor statement
d not be included un er Federal

Rule f Eu encel E{H{ if the
juage frnds that the ness genuinely
cannot remember, and the period of

amnesia o forgetfuness is crucial as re-
gards the facts'in isste.

4. FedR.Evid 801(d)(1)(A) differs from A.R.E.
P51(d)(I)(A) primarily in its requirement that,
in order to be admitted as substantive evidence
of guilt rather than as impeachment, prior in-
consistent statements must have been made
under oath and subject to the penalties of per-
jury. To this extent, the federal rule is narrow-
er than the Alaska rule; it is also narrower
than the minimal standards set out in alifor-
nia v. Green. See, e.g., United States v. Distler.
671 F,2d 954. 959 (6th Cir.1981). For a com-
parison of A.R.E. 801(d)(1)(A) with Fed.R.Evid.

Federal

l}l \gs I<aS Alaska 1051
4J |nste|n & M Berger, spra,
Smé(? , (footnote

[1] We conclude that where, & here, a
withess geliberately seeks to avoid testrty-
iIng by claiming loss of memory in response
to” specific questions, prior Statements of
the witness relating to the subject matter
of the questron are inconsistent, within the
meanrn% of Evidence Rules 6I3 and

We_tun next to Van Hatten's contention
that TMW.'s lack of memory precluded
effective cross-examination and violated his
constrtutronal right of confrontation.  In

Califomia v. Green, FDUS. 10 D SCt.
199) % LEd2d 29 (190) the United
States Supreme Court Squarely held that
the admission into evidence of prior incon-
sistent statements as substantive, evidence
of a defendant’s guilt is not violative of the
confrontation clafise as long as the witness
who made the prior statements testifies and
IS Subject to cross-examination at trial
The holding of the court in Green is re-
flected |n Alaska Rule of Evidence

ﬁ,tan t0 a lesser extent, in the
correspon ing Federal Rule of Evidence.4

The primary question left unanswered by
the decision || Califormia v. Green Was the
extent to which, under the confrontation
clause, a witness must testfy and be open
to cross-examination before ‘evidence of a
prior inconsistent _statement could e
deemed admissile.5 Since the ruling In
Green, however, numerous federal courts
have addressed this isste, often with con-
flicting resuits. At one end of the spec-
trum, here are Cases hoIdrn% that ferPned
memory loss by a witness hampers ful
effective cross —-examination and S equiva-

801(d)(1)(A). see Commentary to the Alaska
Rules of Evidence, § 801(d)(1)(A) at 220-21.

5. California v. Green does, however, make
clear the fact that the confrontation clause is
satisfied by the availability of a witness for
cross-examination as to his memory at the time
of trial and does not require an ability to cross-
examine as to memory at the time a prior
inconsistent statement was made.

N
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lent to a failure to testify, thus precluding
introduction of prior rnconsrstent state-
ments for substantive purposes eﬁ
thtedSlatesv Palutbo, GDF ]23
n. 6(3dCr. oertdmled 454US
l)rtlted
}rzo Cir.

SCt 100 20 9 ;
States v. Fiae, 443F2d ]J&

and State v. Lomax, 227 Kan. 66l
aB P20 9B W67 é . Cf. Wnited
States v. Balaro, GI8F.20 624 66-27 (10
Cir, cert_dmied, 40 US, 840 10
5Ct GSLEd2d47£ , and United
Slates v. Car/am, S F.2 ]E(Bth

5% cert dnied, 431 US. 91497 S.Ct.
27 LEd.20 24 (1977) (defendant’s
rig ht to confrontatron would preclude intro-
ductron of the vvrtness rjor statements
except for the fact th at fendant himself
Erocured the witness’ refusal to testify at
rial). At the oPposrte end of the spectrum
are cases adopting the position. advocated
by Justice Harlan In"his concurring opinion
I califomia v. Greengand holding, essen-
tially, that the presence of a warm body n
the Witness char safisfies the requirements ¢
of the confrontation clause, opening the
door to Introduction of prior, out-of=court
statements for substantive purposes. S,

. Th
b Eo ) 4 & (3 Grigrg
and United States v. |

AT B G ot e

2 0
Us. 84191sot. as'%LEdzdroigro

6. In California v. Green. 399 u.s. at 189. 90
S.Ct. at 1951,26 LEd.2d at 514, Justice Harlan,
in a separate concurring opinion, specifically
addressed the principal issue left open by the
opinion of the court. Justice Harlan stated:

The fact that the witness, though physical-
ly available, cannot recall either the underly-
ing events that are the subject of an extra-ju-
dicial statement or previous testimony or rec-
ollect the circumstances under which the
statement was given, does not have Sixth
Amendment consequence. The prosecution
has no less fulfilled its obligation simply be-
cause a witness has a lapse of memory. The
witness is, in my view, available. To the
extent that the witness Is, in a practical
sense, unavailable for cross-examination on
the relevant facts ... | think confrontation
is nonetheless satisfied.

Justice Harlan concluded that, "the Confronta-
tion Clause of the Sixth Amendment reaches no
farther than to require the prosecution to pro-

-33

(% PACIFIC REPORTED, i SERIES

s, the court in stated, 548F.2d at
46% (foofnotes omitt Q?{tser
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ek peh e
ne W U
q {rontatron erI Bevrofated

tiona n?rto con
by use of prior, xtra—ru Iclal Statements of
a Witness 'as substantive evidence of quilt

when _the vvrtness has neen evasive or suf-

fers from a loss of me ni J ser
do not, In_our view, readily len emseves

t0 resqutron by the applrcatron ofq general
ormua We™ belieye that te EP—
roach |es na na SIS,

% o the ext nt 1 c the Witness

metliJ aaZ vvtgl?tlaslegn ?ﬂe n%atﬂre and Osira%x?%}r

his pnor out—of—court statem Nt See
g8th 0r1976 oert 43}

duce any available witness whose declarations
it seeks to use at a criminal trial." 399 U.S. at
174, 90 S.Ct. at 1943, 26 LEd.2d at 506 (Harlan.
J.. concurring) (emphasis in original.)

7. Although reliability is a question to be con-
sidered on a case-by-case basis, a number of
criteria relevani to evaluating the reliability of
prior, out-of-court statements have been sug-

ested by other courts. For example, in United
gtates v. SNOW, 521 F.2d 730. 734-35 (9th Cir.
1975). cert, denied. 423 u.s. 1090, 96 S.Ct. 883,
47 LEd.2d 101 (1976), the court dealt with the
analogous issue of whether the confrontation
clause was violated by admission against the
defendant, under the co-conspirator exception
to the hearsay rule, of prior statements made
by an accomplice. Noting that the co-conspira-
tor exception does not automatically assure
compliance with the requirements of the con-
frontation clause, the court in Snow focused on
the reliability of the out-of-court statement.
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relevant factual | mqr%rhrg In such an analysis  assauft and her prior V\drand Jury state

rs Wi eﬁ %e nder crrcumstan es, %he
3/ afforded a satis actory Is for
luating the truth of the out-of-court

statemen k. at 4

ments.  Notably, TMW. admitted being
Present in her home together with her fa
her at the time of thé incident. and she
admitted having been interviewed by Alas-

ag,] Reviewin the facts of the present ka ﬁtate trooper’s, who had been summoned
v

i this manrer, It 1S apparent that
introduction infoevidence of TMW?
%rand ur}/ testimony was not violative 0

atten’s confrontation right,  T.M.
v{oasor statement was grven Under oath
based on her personal abservations.
Moreover TMW.S testrmon Was corrho-
rated by physical evrdence obtained shortly
after an atten’ sa]ut by statements
which TMW. made to her mother and to
Serﬁeant Murphgl immediagel ]y after the as
say by statements of T.M.W.'s moth-
er in tfe course of her testimony hefore the
grand jury.9
More significantly, despite her stated in-
tention to'fefuse t? testify, and despite her
NUMErous lapses of memary In' response 0
particular questions, TM.W. offered sub-
stantial testimony concerning the alleged

The court relied on the United States Supreme
Court's plurality opinion Dutton v. Evans, oo
U.S. 74, 88-89, 91 S.Ct. 210, 219-220, 27
L.Ed.2d 213, 226-27 (1970), to indicate four
factors relevant to the issue of reliability:

The Dutton plurality opinion sets forth a
number of factors which were indicative of
reliability in that case: (1) the declaration
contained no assertion of a past fact, and
consequently carried a warning to the jury
against giving it undue weight; (2) the de-
clarant had personal knowledge of the identi-
ty and role of participants in the crime; (3)
the possibility that the declarant was relying
upon faulty recollection was remote; and (4)
the circumstances under which the state-
ments were made did not provide reason to
believe that the declarant had misrepresented
the defendant's involvement in the crime.

521 F.2d at 734. While not an exhaustive list
of factors bearing on the question of reliability
of a prior, out-of-court statement, we think the
four considerations listed in SNOW provide
guidance on the issue and can be of assistance
to trial courts faced with issues such as that
presented in Van Hatten's case.

8. A very similar approach was recently taken
the Arizona Supreme Court in Stale v.
ATr . 134 Ariz. 274. 655 P.2d 1326 (1982). In
A”I’E‘d a child who had been sexually assaulted
by her father gave testimony at trial exculpat-
ing him. She was impeached by statements

home In the early morning of Octo-
ber 1, 18] TMW, did not dery making
the statements attributed to her by Ser-
geant Murphy or the statements attributed
0 her in her mothersgran jur testrmon¥
W, confirmed th& fact that rror o
testr ing before the grand jury se had
talked with a prosecutor for the State about
Van Hatten's attitudes and sexuaI advances
towards her. . TMW. stated tat she
called appearing and testifyi Og fore t e
grand Jury, an she acknowe Fged that she
Was un erot at he time. Furthermore,
TMW, identrfied, her own voice on the
and ury tape and stated that, when testr-
ﬁ efore the grand jury, she told the
truth, TMW. readly acknowledged that
she did not want to” testify against Van
Hatten. Yet she was willing to'state that

she had given earlier to an investigating officer
and a psychologist. The supreme court ap-
proved the use of the child's prior statements,
finding, under the circumstances, that the relia-
bility of the prior statements was capable of
being sufficiently evaluated through corrobo-
rating evidence. The court in ~Hired con-
sidered the issue as an evidentiary one calling
for determination of whether the probative val-
ue of the prior statement outweighed its poten-
tial for prejudice under Ariz.R.Evid. 403.

655 P.2d at 1329-30.

9. Evidence concerning statements made by
T.M.W. to Sergeant Murphy was introduced at
trial through testimony of Sergeant Murphy,
this testimony was admitted under A.R.E.
801(d)(1)(A) as evidence of a prior statement
by T.M.W. inconsistent with her testimony at
trial. Evidence of T.M.W.'s statements to her
mother following the assault, as well as evi-
dence concerning the observations of T.M.W.'s
mother at the time of the incident, was present-
ed at trial in the form of a recording of Mrs.
Van Hatten's grand jury testimony; this evi-
dence was also admitted under A.R.E.
801(d)(1)(A). after Mrs. Van Hatten's testimony
as a witness for the defense. On appeal. Van
Hatten has not challenged the admissibility of
Sergeant Murphy's testimony or of the record-
ings of Mrs. Van Hatten's grand jury testimo-

ny.



1054 Alaska

her reluctance was due to the fact that,
Pnor to testifying before the grand Jury
he grose'cluto had given her’a "vergd
%uar ntee” that If Var Hatten was indicted
MW. could later decline to Bress charges.
T.M.W. specifically indicated, noth on orjss-
examination and on re-direct examination,
that she had testified against Van Hatten
before the grand ’u,ry a5 a means of Coerc-
mci;, him int0 obtaining counseling or psychi-
atric assistance for his problem.

There is widespread agreement that a
gefen,dants right to confrontation will not
De violated b? Introduction of the _PrIOI’
Inconsistent statement of a witness f, in
the course of testifying at trial, the witness
acknowledges that thestatement was made
and that 1t wes true. In this regarg, the
Commentary to the Alaska Rules of Evi-
dence states:

Considerable controversy hes attended
the question whether a prior out-of-court
statement by a person now available for
Cross-examination concerning It, - under
oath and in the presence of the trier of
fact, should be classed as hearsay. If the
witness admits on the stand that he made
the statement and that it wes true, he
adopts the statement and there is no
hearsay problem. The hearsay problem
arises when the witness on the'stand de-
nies having made the statement or admits
having made it but denies its truth.

Commentary to the Alaska Rules of Evi-
dence, Section 801(0)(1), at 219

In the present case, T.M.W. acknowl-
edtt;ed appearing before the grand jury, ad-
mitted that shé was under dath, identified

10. See, e.g.. Uniced Slates v. Distler, 671 F.2d
954 (6th cir.1081): United States v.  Woods.
613 F.2d 629. 637 (6th Cir.), Cert, denied. 446
U.S. 920. ICO S.Ct. 1856. 64 LEd.2d 275 (1980):
United States v, Dennis, 625 F.2d 782. 794-96
(8th cir.1980); United States v. Mosley, ss5
F.2d 191. 193 (8th Cir.1977). cert, (enied. 434
U.S. 851, 98 S.Ct. 163. 54 L.Ed.2d 120 (1978);
United States v. Morgan. ss5 F.2d 238. 242 (9th
cir. 1977, United Stales ex rel. Thomas .
Cuyler, 548 F.2d 460, 463 (3rd Cir. 1977): Unit-
ed States v. Rogers. 549 F.2d 490. 498-500 (8th
Cir.1976). cert, denied. 431 u.s. 918. 97 sct.
2182, 53 LEd.2d 229 (1977); United States e.
Castro-Avon. 537 F.2d 1055. 1057 (9th Cir.),
cert, denied. 429 u.s. 983. 97 s.ct. 501. 50

jury, TMW. afforded

GG6 PACIFIC REPORTER, 2d SERIES

her testimony for the jury, and expressly
stated that her grand Jury,te,st|mon¥ Wias
truthful. Moreover, in"testifying &s 10 her
reluctance to be a witness at'trial and her
reasons, for testifying before the grand

, he Ju,r¥ with amore
than ample. basis ypon which to evaluate
her credibility at trial and the truthfulness
of her testimony before the grand jury.
Numerous cases’ support the. ProPosmon
that admission of prior inconsistent State-
ments under such circumstances is appropri-
ate and does not amount to a denial of the
right fo confrontation. D We therefore hold
that introduction of TMW.'S r%;rand ury
testimony was proper and did Aot geprive
Van Haften of his constitutional right of
confrontation.

TESTIMONY CONCERNING INVOCA-
TION OF RIGHTS TO COUNSEL
AND TO REMAIN SILENT

V/an Hatten also argues that his convic-
tion must be reverséd hecause evidence
presenteq by the state at trial violated his
constitutional_rights to counsel and to re-
main silent. Thé prosecuition’s first witness
at trial was Alaska State Trooper John
Adams, Trooper Adams testified briefly,
indicating_ that early in the morning of Oc-
tober 1 7198) Mrs.” Van Hatten cOntacted
him and complained that her husband had
attempted to rape T.M.W. Trooper Adams
stafed that he went to the Van Hatten
residence together with Sergeant Murphy,
that he eventually arrested” Van Hatten
and that, following the arrest, he observed
fresh scratches and an apparent bite mark

LEd.2d 594 (1976); United States v. Payne.
492 F.2d 449. 454 (4th cir.), Cert, denied. 410
U.S. 876. 95 S.Ct. 139. 42 L.Ed.2d 116 (1974),
and United States v. Insana. 423 F.2d 1165 (2d
cir)). cert, denied, 400 U.s, 841, 91 S.Ct. 83, 27
LEd.2d 76 (1970). C(. United States v. Orrico.
599 F.2d 113. 117-19 (6th Cir.1979) (witness'
alleged grand jury testimony, although proper-
ly received in evidence when witness could not
recall details of the crime, was insufficient to
support a conviction because the evidence was
only marginally admissible due to lack of prop-
er foundation and because no other evidence
was presented connecting defendant with the
crime).
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on Van Hatten. At the conclusion of
Tro er dnoams direct examlnatlon the fol-
ogue ooeurreg:

low! S vurch
g(nfnytatked‘j A1)

A Right,

Okay. And | take it you did not talk

. k%ythe defendant about this matter
in any detall,

A No. Ba5|caII after we woke him up
we askea—Sergeant Murphy asked
him what happened to his face and
that stuff and he stated that a muf-
fler had fell on his face at work.

Q Okay. o

A He was then advised of his nghts and
he requested to have his attorney
resent ..

Q Okay,

A ... before any more questioning.

Q You did_not ask him any further
Questions?

A No, | did not,

Q MR MURPHREE: Il pass the wit:
eSS,

There was no objection or motion to strike
voiced in response to this testimony, nor
Was it subsequently called to the attention
of the trial court.
Van Hatten nevertheless contends on ap-
eal that Trooper Adams’ reference to Van
atten's invocation of his right to remain
silent and to obtain counsel constitutes
plain error and warrants a new trial. In
advancing this argument, Van Hatten relies
primarily on Dorman v. State, &2P.2(
457 (Alaska and Gunnerud v. Stte,
6|1 20 680 (Naska 1980, In Doren, the
supreme court held that reversal of a mur-
der conviction was required as a matter of
Plam error when the prosecutor, dunng h|s
inal argument to the ju g nB specifical g
ferred f0 the fact th orman ha
mained silent when interviewed by the po
lice. . In determining that plain erfor under
Criminal Rule 47(0) existed, the court relled
on the fact that tHe prosecutor had specifi-
cally asked Dorman’sjury to graw an infer-
ence of %unt from exercise of the privilege
to remain silent. Gunnerud  State S fac-
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tuall Apfoser to Van Hattens case hut gid
not |nvo Ve gam error. . In Gurenud, the
trial court ritted the jury to hear a tape
recording Of a search conducted at Gunne-
rud's apartment. Gunnerud was at the
apartment wnen the search was mace, and
the recording contained a passage in which
e( 9|ven Miranda Warnings and. in-
Voked_ hef right to remain silént.  Over
obJectton by The defense, the trial court’
Permltte 1 eJuGE/I. 0 hear thIS ort|on of
he recordin P2dat /A
the supreme court found that Gunnenlds
constitytional rights; to counsel and tq re-
main silent were violated when the hury
was allowed to hear her assertion of these
rights; finding the evid “ce against Gunne-
rud o be strong but not overwhelming, the
court concluded that the error waS not
harmless beyond reasonable doubt. 611
P2l at 76

When the circumstances, of the
présent case are considered in the light of
Dorman and Gupnerud, We believe that the
guestton of p|a|n error IS extremely close.

riminal Rule 47(0) provides: ""Plain errors

or defects aﬁecttng substantial n%hts may
be noticed although they were not broughit
to the attention of the” court”" This rllle
has been interpreted as follows:

Under the doctrine of "plain error" em-
hodied in Alaska Rule of Criminal Proce-
dyre 47(b), this court will not take notice
of an err0r not brought fo the attention
of the trial court unlgss it affects a sub-
stantive right and is obviously prejudicial.
Not all errors of constitutiorial dimension
must be examined In depth under this
standard.  See Gilkert V. State, 8 P.2d

' P (Alaska 190,

Donnan v. State, G2 P.2d at H footnotes

omitted). Gunnerud v. State, Which was
decided by the Alaska Supreme Court prior
to Van Hatten's trial, makes clear the fact
that Trooper Adams” testimony concernm?
Van Hatten's decision to remain silent unt
he obtaned an attorney wes inadmissible.
In this sense, the error"wes obvious. It is
also apparent that the error affected a sub-
stantive right, since it directly impinged on
Van Hatten's constitutional fights to coun-
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sel and to remain silent. In context, how-
ever, It I far less obvious that Trooper
Adams" testimony was actually prejudicial.

While the court in Dorman found plain
eIror Where there was an express comment
on the defendant’s exercise of his right to
remain sllent, In the present case no com
ment was involved; Trooper Adams' test-
mony constituted a reference to, but not a
comment on, Van Hatten's decision to re-
main silent. - Moreover, the reference was a
brief and passing one, and it was not direct-
lX elicited; by the prosecutor’s questioning.

t no point’in his final argument did the
Prosecutor mention this evidence. In fact,
he prosecutor made no specific reference to
any part of Trooper Adams’ testimony dur-
mg inal ar%ument, focusing instead On the
statements Of T.M.W. and Mrs. Van Hatten.

All of these circumstances significant|
diminish_ the p033|b|||tx of any prejudic
impact flowing from the improper testimo-
HX concerning"Van Hatten's decision to re-

ain silent, ” While the evidence of Van
Hatten's quilt wes, perhaps, less than over-
whelming; 1t was cer,ta|n|}/ comﬁ,elhn%.

Furthermore, it IS particularly <vgnificant
that the basic thrust of the final jury arqu-
ment made b)( Van Hatten's counsel was
that Van Hatten had been attempting to
have sexual contact with T.M.W.—a. |&sser
form of assault than that involved in an
attempted rape—but that, he did not intend
t0 rape her, "Even assuming thejury m|ght
have' been inclined to Infer”a consciousness
of guilt from Van Hattenssnenc? any stich
inférence would have been equally consist:
ent with either an intent to rape or an
Intent to have sexual contact on Van Hat-
ten's part. 1l

. Even given these considerations, the hold-
Ing I Gunnerud makes It evident that, If a

11. Van Hatten did not testify at trial; the jury
was given an instruction stating that the de-
fendant had a right not to testify and that no
inferences could be drawn from his exercise of
that right. We consider this instruction to less-
en the possibility that actual prejudice resulted
from Trooper Adam's statement. Trooper
Adam’s testimony constituted a reference to
Van Hatten's silence, and did not invplve a
direct comment on the silence. The testimony
was thus less likely to cause prejudice and was

666 PACIFIC REPORTER. 2d SERIES

,t|me|¥ objection had heen made, the error
in referring to Van Hatten's silence could
not be deemed harmless beyond a reasona-
ble doubt. Van Hatten emphasizes this
fact on aPpeaI. Van Hatten insists that he
has estahlished Rlam error and is entitled to
relief because the obviousness of the error
in this case is uncontroverted and because
the error involved the violation of a consti-
tutionally protected right

. We believe, however, that Van Hat-
ten, ‘misperceives the requirements of the
plain error rule. A party relying on plain
error must go heyond a mere ‘showing' that
error was committed and that the error
Involved a constitutional right. As held in
Gilbert V. State, I8 P20"87, P (Alaska

[N ot all constitutional claims require ex-
pisive review under the plain error rule.
T0 say that asserted errors of constity-
tional ‘dimension must all be examined in
depth under the plain error rule would
circumvent the strong basic policy which
requires that, in orcer to preserve an
error for appeal, an objection must have
been made in the trial court.

Thus, the plain error rule has been held to
embocy the requirement that the error
complained of be obviously prejudicial. KL
There has heen little effort to define the
obvious prejudice requirement of the plain
error rule. We think it clear, however, that
the term obvious prtaudme demands the
application of a standard more stringent
than the harmless beyond a reasonable
doubt. test applied to determine harmless
error in cases where errors of constitutional
dimension are preserved for appeal by time-
ly objection. 'See Chapman' v. Califomia,

more susceptible of being mitigated by a cura-
tive instruction. Cf. Padpett V. State. 590 p.2d
432. 434-35 (Alaska 1979) (differentiating be-
tween an improper comment in testimony and
.in improper comment during final argument
and noting that the former is more Likely to be
cured by ajury instruction). See also .]0||Ey V.
State. 655 P.2d 734, 785-86 (Alaska App. 1982)
(holding that an error similar to that in the
present case was cured by an appropriate jury
instruction).
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Qiteas BHP.2d 1047 (Alas

GHSUS 18 87 SCt 84 17 LEd2d 7B

recedrng commission of this offense. Van
atten'sassault of TMW. was committed

OI[ The crtect et of obvious prej- While e was intoxicated.
e un

der the plain error rule must, we
belleve, fall far closer to the more flexible
standard of harmless error employed in
cases Where non-constitutional errof IS in-
volved: whether it can be fairly said that
the alleged error did not appreciably affect
the 2Jur sverdrct See Love V. State
2 (Alaska 199, We think
that the Love standard of harmless error is
particularly well suited for determinin
Whether dlvious preljudrce has occurred,
since the primary gloa of the Standard is o
assure fundamental faimess to the accused
the same basic goal with which the plan
error rule is concerned.

The obviousness of the error committed
in this case, the ease with which it could
have been avoided, and the fundamental
nature of the rights which_ it affected are
all factors that Weigh heavrIy in favor ofa
finding of plain erfor in this case. How-
ever, consiceration of (the totalrtégsgf ~the
circumstances presente n this
not convince Us that the jmproper reference
to Van Hatten's silence had an appreciable
effect on the | urys verdrct For this rea-
son We are c? elled to find that Van
Ha ten has falled to make a showing of
o vrou 47pre\t\tlrdrce & requrre by Criminal

e hold that Troopér Adam's
testrmony did not constitute plain error.

EXCESSIVENESS OF SENTENCE

Van Hatten's final contention is that his
sentence of ten years' imprisonment, with
eight suspended,” IS excessive.  We reject
this contention.

Evrdence available to the sentencin
Jbee ge estabrshed that Van Hnttcn h

nconvrcte of rob erg 199 and of
embezzlement in 1963 For the latter of-
fense, he received asentence of three years
|mpr|sonment In aqdion, Van atten
ad accumulated a farr}g extensive record
of convictions for alco oI related  misde-
meanors; . most noteworthy were three
drunk driving convictions entered against
him in the Two-year period immediately

Evidence presented at trial and at the
sentencing hearing also indicated that Van
Hatten’s assault of T.M.W. was not an Iso-
lated incident. Van Hatten had repeatedly
assaulted T.M.W. over a period of approxi-
mately five years. Moreover, it Was re-

state, b/ veaIe that \ian Hatten had been involved

in a long series of sexual assaults against
TMW.'s older sister, JW. In 19/ Alaska
State Troogers recerved a report that Van
Hatten had assaulted J.W., wnho was then
fifteen )(ears of age. JW Was interviewed
and stated that Van Hatten had sexually
assaulted her with varying degrees of in-
tensity, including sexual”intercouirse, for ap-
proximately two years.  TMW. vies also
rntervrewe at the fime and indlicated that
e had Wrtnessed s'me of the assaults and
that Van Hatten had also attempted to
molest her, Van Hatten was then inter-
vieweg, and he admitted involvement in the
sexual assault of JW., but exPIarned that
JW. had instigated his conduct by Teading
him along. Formal Prosecutron Was appar-
ently dropped in return for a promise by
Van Hatten to undertake a course of family
counseling. -~ According to the pre-Sentence
repart in” this case, however, Van Hatten
|de only one contact with a family coun-
selor

At the time of sentencing, Van Hatten
was forty-two years of ade Despite his
long-standing problem of alcohol abuse and
his extensive” miscemeanor history, he had
maintained a good emgloyment record and
was active in the Fairbanks business com-
munity. - Upon review of the circumstances
involved i’ this offense, as well & other
Pertrnent information concerning Van Hat-
en's hackground, the probation” officer as-
signed to Write Van Hatten's presentence
réport recommended the sentence that was
ultimately imposed by the court

g8 ) Van Hatten's initial contention
Wi respect to sentencrng IS that, In Impos-
Ing the sentence. Judge aylor penalized
him for exercising his fight to have a trial.
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A review of the sentencrng remarks. Upon
whrch Van Hatten predicatés this claim re-
veas that It |s un unded.  Van Hatten

so ar les that Judge Taylor improperly

sentencin %oal renabilitation. - We are
mrndful of the fact that the trjal, court is
assigned primary responsibility for sentenc-
tag included in this, res Iponsrbrlrt% IS the

k of weighing and determining t eprror
ities to be grven to varrous senter}dgg 2§o S.
AsﬁomavSlate

Nidolas v. Slate
Naska 190) Given Van Hattens

conduct In the present case, given his long-
standing history of similar conduct, and giv-
en his ﬁrror record 0 crrmrgal miscondct,
we canhot conclude that Judge Taylor wes
Clearly mistaken in imposing” the Sentence
of ten years with el eZght suspended. McClain
v._Stte, 813-14 (Alaska
94

The_conviction and Sentence are AF-
FIRMED.

COATS, J, not participating.

SERDAHELY Superigr Court . Judge,
concurring in part and dissenting in part

| generally agree wrth the majority’s
treatment of and conclusions re]gardrng
the Issues af the admissibility
prror Inconsistent statements, confrontatron
clause and cross-examination’ considerations
regarding such statements, and the claimed
exCessiveness of \Van Hatten's sentence.
On the question of the effect of Trooper
Adams’ testimony, however, | am compelled
to re gectfully issent from the majority's
conclusions

More srgecrfrcall Igenerall agree ith
the majority that "thie question”of plain
error is ext emely cose and that yrsuant
t0 Gunnerud V. State, 611 P2J 0 (Alaska
1980, "if a timely objection had been mac,

12. In his reply brief. Van Hatten has argued,
for the first time, that his sentence exceeded
the presumptive term prescribed for a second
offender (four years) and that it therefore vio-
lates our holding in Austin v. State. 627 p.2d
657 (Alaska App. 1981). He also cites ~\ndrews

falled to 8've ader%uate consideration fo the 448
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tho error in referrrn% to Van Hatten's si-
lence-could not be ceemed harmless beyond
8 reasonable doubt." | further agree with
the majority that Dorman v. State, 62P.2d

aska 19R1) gwherern the E)rosecutor
commented during final argument upon the
defendant’s invocation of *his right fo re-
main silent) is di dstrngurshable from the in-
stant case; I"also agree with the
ma{orrtP/s conclusron that in the ahsence of
a fimely objection at trial, a defendant
seeking ‘to establish p ain error for the first
time on_appeal should meet a standard
more strrngent than the “harmless beyond a
reasonable doubt test |e should show
some prejudice or. that the alleged error
could weI have affected the jury’s verdict

Given the fore%orng however, | am un-
able to conclude that the challenged testi-
mony in the instant case was not prejudicial
fo the defendant or did not, in some mean-
mgu waPr affect the hurysverdrct Rath-

befieve that the” Alaska Supreme
Court s comment. In Gunnerud applies with
equal force to this case:

We can see no reason why it was neces-
sary for the ﬁrosecutron t0 Introduce the
portion of the recording into evidence
other than to show an inference of ?urlt
at the expense of the appeIIant $ rights to
counsel and to remain Silent.

611 P2t at 76 (footnotes omitted).

Accordingly, consistent with the policy
and hoIdrng of Guerud, | would reverse
the judgment of the lower court on this
issue and remand the case for a new trial.

v. State. 552 p.2d 1SO (Alaska 1976), and main-
tains lhai the total length of Itis sentence, in-
cluding the eight years of suspended imprison-
ment. is unjustified. We find no merit in these
arguments. € Tazruk r. State. 655 p.2d 7ss.
789 (Alaska Aup.1982).
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM December 5, 1984

SUBJECT: Hearsay evidence in sexual
abuse prosecutions
(Work Order No. 14-0131)

TO: Representative Randy .Phillips

FROM: Michael F. Ford/"™~
Legislative Counsel

As you know, last year the legislature considered a similar
bill to the one you have requested, concerning prosecution
of sexual abuse crimes and the use of hearsay evidence. At
that time, the possibility that, the constitution would pro—
hibit use of such evidence was raised. This memo addresses
section two of this bill, relating to introduction of hear—
say evidence at trial. The first section of the bill deals
only with grand jury proceedings, and does not raise a con—
stitutional question.

This bill is based on Washington Criminal Code sec.
9A_44.120. I have been informed by the Department of Law
that the Washington statute has been challenged a number of
times and upheld in the trial courts, but it has yet to be
ruled on by the state®"s highest court. Therefore the
Washington law is of little help in determining the validity
of this bill.

In prosecutions for sexual abuse of a minor in any degree,
this bill allows the prosecutor to introduce at trial,
"hearsay evidence of a statement made by a child under the
age of 10 describing an act of sexual contact with the
child™ 1if certain criteria are met (AS 12.45.049). Before
the hearsay evidence may be introduced, the court must
determine that the circumstances of the child"s statement
indicate its reliability, and the child must either testify
at the proceeding, or be unavailable as a witness. IT the
evidence 1is admitted on the basis that the child 1is
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unavailable, there must be some further evidence introduced
to corroborate the child®"s statement.

Existing Rules of Evidence provide that hearsay is inadmis—
sible, but provide for certain exceptions (Rules of Evidence
803 and 804). The apparent purpose of the bill is to make
it easier to prosecute sexual abuse cases by allowing in
evidence that the jury would otherwise not be permitted to
consider. For example, under present law, if a child tells
a teacher that the child"s parent is sexually abusing the
child, but the child refuses or is emotionally unable to
repeat the story at the parent®s sexual abuse trial, the
teacher would not be permitted to repeat the child"s story
at the trial because it would be hearsay and does not fall
under one of the existing exceptions. The bill would allow
the teacher to testify if (1) the court determines that the
child®s statement appears reliable, and (2) the child either
testifies (on some other matter) or is unavailable and there
is some further evidence that the child"s statement is true.

The sixth amendment to the United States Constitution and
Article 1, sec. 11 of the Alaska Constitution both provide
that a defendant in a criminal trial may not be denied the
right "to be confronted with the witnesses against him."
This bill is in potential conflict with this constitutional
right because it permits the statements of a child to be
used against a criminal defendant without giving the defen—
dant the opportunity to cross-examine the child.

The Alaska Supreme Court has summarized the right to con—
frontation as follows:

This right of confrontation protects two vital inter—
ests of the defendant. First, it guarantees him the
opportunity to cross-examine the witnesses against him
so as to test their sincerity, memory, ability to per—
ceive and relate, and the factual basis of their state—
ments. Second, it enables the defendant to demonstrate
to the jury the witness®™ demeanor when confronted b>

the defendant so that the inherent veracity of the wit—
ness is displayed in the crucible of the courtroom.
(Footnotes omitted).

Lemon v. State, 514 P.2d 1151, 1153 (Alaska 1973). The
Court in Lemon analyzed the United States Supreme Court de—
cisions on the right to confrontation as it relates to the
introduction of hearsay evidence and concluded that
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...while the demeanor interest of the right of
confrontation is not a crucial element, the right
to effective cross-examination is essential unless
the testimony falls within certain established
exceptions to the hearsay rule. (Footnote omit—
ted) .

Lemon, supra, at 1154. The Court ruled that Lemon had been
denied the right of confrontation because of the admission
of a hearsay statement against him that did not fall within
the established exceptions to the hearsay rule.

This bill does contain certain protections for the defen—
dant, but these may not be enough to survive a constitution—
al challenge. Since the bill permits the prosecution to use
hearsay evidence that does not fall within one of the estab—
lished exceptions to the hearsay rule against the defendant,
the Lemon case seems to prohibit it. Even if the criteria
for the admission of the hearsay evidence contained in the
bill are met, a court could still find that the defendant

has been denied the right to confrontation. Although the
question is an open one, there is a strong possibility that
the bill could be found unconstitutional if challenged.

If you have further questions, please contact me.

MFF:ojb
J9/095
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JUNEAU — Traumatized children
who are the victims of sexual abuse
should not be made to testify before,
grand Juries although they would be
required to undergo cross-examina-
tion during trials, a Senate commit-

'e was told.

Beth Kerttula, a lawyer and aide
to Sen. Jay Kerttula, D-Polmer, told
members of the Senate Health, Edu-
cation and Social,Services Commit-
tee on Thursday that hearsay evl-

asks

akt p-\Otectlrig crilldren Trorrllp
Wi

abuse

abuseld Chiftren’

In grand Jury

»Jdence*
should be allowed
proceedings. . .
"It would apply only In casds
where the child Is traumatized," she
testified. "And It's only aimed at
grand Jury proceedings. It doesn't go,
Bny farther than that."

Kerttula told the committee he "'

was proposing several chnnges In his
bill,
age of children allowed.'td, submit
rhearsay evidence from 10to 13. *>/

"The younger the child, the more

one of which would drop the '

ictim s

WOy

J1]i]ke]|y trauma ‘Will occur,.
said..,,,

Two .similar bills are weaving'
their way through the legislature.
One, Introduced by Gov. BUI Shef-
field, speclUes age 16. Another, by
Rep, Randy Phllllps R-Eagle River,
specmes age 10.

' The younger the child, the more '
potential for trauma and the less
chance for fabrication,” said Gayle

.Horetskl, an assistant attorney gen-Iv-
"erol.

"On the other hand, you have'
to balance that off on Individual,

' ski said.
.It'cs often don't have videotaping

Irtjuwdfiyj/ , tiers’

not be forced

to testify

damage j.@wgrand‘ury proceedings!

' Kerttula - gl# vgren gome afe more fragile than* e

' While Horetskl wouldn't recom-
mend an optimum age, she did say
prosecutors "wouldn't want to go
under 10 In any circumstances."

Hearsay evidence would not re-
place the use of videotapes In such
cases, she said In response to a
question from Sen.' Joe Josephson,
DAnchorage
"Videotaping Is preferred Horet
“But Fn Bush areas, author-

'n
a child ma
™ telling statement whell -
deotaping equipment Isn't available.

"You don't have a tape around
when a kid Is talking to a school
nurse,” she said. "Although It's a
good tool, It may not be appropriate
to narrow It to that.”

"] don't want it (bill) to erode
grand Jury proceedings,"” Josephson
said, "f'm worried about that.”

The committee deferred action on
the bill Thursday, pending the Intro-
ductiop of Korttula's amendmentsI
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3-18-85

Rep. Randy Phillips
Pouch V
Juneau, Ak. 99811

Dear Rep. Randy Phillips:

I am writing to you in regards to HB 67* regarding hearsay evidence
for certain sexual offenses. We agree in principle that young children
are very traumatized when they must testify, and that their testimony
can be picked apart by the defense because of confusion of the issues
in young children®s minds. However, we feel there are several problems
with pieces of this legislation. Refering to line number and page are
the following comments:

pg- 1 line 15 - we suggest an age of 7, which would follow other rules
regarding children and their legal rights to make decisions and be
considered competent. Age 7 is the age a child is considered to know
the difference between fact and fiction and therefore competent to
testify. Even adults find it traumatic to testify in these situations,
but by age 7 a child can be reasoned with and explained to so the
emotional pressure is lessened,

pg. a line 25 "statement”™ should be a verified record such as video
taping or cassette tape where exact content can be verified. The inter—
view should be conducted by a* professional experienced in gaining infor—
mation from children.

Pg. 2 line7 - we feel this is very broad to "unable to procure the childls
attendance by reasonable means. What about the child who refuses.

Same comments as above for Sec. 12.7Zf5 -

Please consider the above comments and feel free to contact me if you
need more information. AANKS!

Sinnerelv.

Miriam Sumner
AFPA Legislative Chairman

cc: Rep. Koponen
Gruenberg
Taylor
Hurley
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Representative Gruenberg
Pouch V . V.. ¥ f:
Juneau, Alaska 99811 =~V '

Dear Rep. Gruenberg:

Alaska Foster Parents Association has several concerns over HB 88.
Overall concern centers around criminalizing endangering the welfare of
a minor--treatment and prevention should be the major concern of us
all. Bringing the age of “tndangering the welfare of a minor™ to 18
brings up some problems that would be normal child rearing practises.
For example- “intentionally deserts the child...creating a substantial
risk of physical injury" could be construed to mean leaving a child/
youth to shop, walk to the store, letting them out of the car to walk,
etc. could be a criminal offense if anything happened. ."Exposing
a child (under 18) to circumstances creating a substantial
risk of physical injury or sexual abuse"” for teens is difficult if you
let them spend the night, date, etc. We would suggest a reduction of
age to 12 or thereabouts.

"Exposes the child (under 18) to physical injury by failing to
provide...Necessary food, care, clothing, shelter, or medical attention”
depends on interpretation and could be .especially wrong from licensed
facilities such as day care homes and foster homes who are not toally
responsible for all of these items- either physically responsible or
financially.

Hearsay evidence principle is very good but we suggest the age of
7, which is the age a child "is considered to know fact from fiction
and be able to testify. We realize it is traumatic to testify in sexual
cases, but even adults find it very emotionally traumatizing, A child
being unavailable for testimony could be interpreted for most children/
youth as it is always emotional harm. And what about the child that
just refuses to testify- even if a teenager and could testify?

Sec. 12_A5.0A5 only updates wording the existing law, but is very
dangerous at times for foster parents. Often foster parents do not have
information of a child prior to placement and may get"into situations
that appear to be wrong but were from lack of knowledge. Occasionally
foster parents are fdsely accused of" sexual abuse but a formerly abuse
child who is sexually active and know enough information to make it
sound believeable. Sometimes these accusations aremade in hopes the
child/youth can return home or manipulation and revenge against the
foster home. Foster parents may want and need to show the child/youth®s
accusation is false by showing previous sexually activity and knowledge,
SEE AFPA POSITION PAPER included in Legislative packet.

Sec. 7* AS12.62.035 is very broad. Regulations to request records
of all convictions could include convictions for traffic offenses,
"...shall provide a copy of the information to the person who is the
subject of the request™ is excellent!

Page IF line 27- what is a "attempted violation"? How would thatbe
found?

Page 7 has several very vague statements including "immediate"” and

"reasonable efforts”. With experience with regulations, we know that



Alaska Foster Parents Association

P.O. BOX 8651 » ANCHORAGE. ALASKA 99508

most difficulties are the result of vagueness. We woild appreciate
clearer language,, e~

Page 8, line 12 "verbal statements to a child which express a desire
or intent to have sexual contact”™ needs to have an age definition. Teens
talk to each other in this way constantly. In the schools you will
hear continuously references to wanting sexual contact.

Sec. 19, ASif7.17*050 regarding immunity We feel takes away the

constitutional and marital rights between husband and wife. In criminal
cases; the husband or wife is immune frcm testimony. Please include a
(4-) husfcand-wife privilege. -

We understand the reasons for Section 4-7-35-070. VIOLATIONS, is  .....
because the department has no way to deal with licensees who violate
statues and regulations except to ignor or revoke the license. This is
probably true for day care facilities and homes and residential care,
but IS NOT TRUE FOR FOSTER HOMES! The licensing agency can withhold or
remove placements, revoke or not renew licenses. Violations of regula—
tions can be very minor i.e. fire extinguisher has lost a charge, smoke
alarm temporarily out of service (battery), water not checked, not
immediately (what is the definition and who ™ opinion) reporting illness
or accident, changes in household not reported soon enough, notifying the
wrong division representative, questioned discipline. Foster homes are
volunteer- no pay is involved. Foster homes are reimbursed for expenses
of the child from $12. - Si8. per day. NO SERVICES ARE PAID FOR or any
expenses over that amount! If you charge volunteer parents tsxpay $200.
per day for each day they are*in violation, and until the charges are
found to be "guilty”™, you will not have any foster parents! When you
do not pay someone, how can you expect them to pay fines? We can under—
stand not licensing or placing children, but not a fine system for foster
parents who are already saving the state over $100. per day per child!

It is vital to remove foster parents from this section! And whatdout
the violations of regulations by the agencies?

Thank you for your consideration of these issues in HB 88. If you
have questions, comments, or would like more information, please do not
hesitate to contact me at the above address, or, after March 28 at
74-5-7797- THANK YOU.

Sincerely,
L'S'TUXI'X

Miriam. Sumner
AFPA Legislative chairman
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Offered: 4/23/85
Referred: Finance

Original sponsor: Phillips

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 67 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the admissibility of hearsay
evidence of certain statements by children before
grand juries; and amending Rule 6(r), Alaska Rules of
Criminal Procedure."
BE IT ENACTED BY THELEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.40 is amended by adding anew section to read:

Sec. 12.40.110. HEARSAY EVIDENCE IN PROSECUTIONS FOR SEXUAL
OFFENSES. (a) In a prosecution for an offense wunder AS 11.41.410 -
11.41.440 or 11.41.455, hearsay evidence of a statement, not otherwise
admissible, made by a child under the age of 10 who is the wvictim of
the offense describing the conduct establishing the offense may be
admitted into evidence before the grand jury if

(1) the circumstances of the statement indicate its relia-
bility;

(2) additional evidence is introduced to corroborate the
statement: and

(3) the child testifies at the grand jury proceeding or the
child will be available to testify at trial.

(b) In this section "statement" means an oral or written asser-
tion or nonverbal conduct if the nonverbal conduct is intended as an
assertion.

* Sec. 2. AS 12.40.110, added by sec. 1 of this Act, has the effect of
amending Rule6(r), Alaska Rules of Criminal Procedure, by changing the
circumstances under which hearsay evidence may be introduced in grand jury

-1- CSHB 67 (Jud)
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O ffered: 4/31/85
Referred: Judiciary and
Finance

Original sponsor: Phillips

BY THE HEALTH, EDUCATION AND
IN THE HOUSE SOCIAL SERVICES COMMITTEE

CS FOR HOUSE BILL NO. 67 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the admissibility of hearsay
evidence of certain statements bychildren before
grand juries; and amending Rule6(r), Alaska Rules of
Criminal Procedure."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.40 is amended by adding a new section to read:

Sec. 12.40.110. ADMISSIBILITY OF CERTAIN STATEMENTS BY CHILDREN
BEFORE GRAND JURIES. (a) Hearsay evidence of a statement related to
the offense, not otherwise admissible, made by a child under the age
of 12 may be admitted into evidence before the grand jury if

(1) the circumstances ofthe statement indicate itsrelia-
bility; and
(2) the child
(A) testifies at the grand jury proceeding; or
(B) is unavailable as a witness, the grand jury  mem-
bers are informed of the reason for the child's wunavailability,
and there is additional evidence introduced to corroborate the

statement.
(b) In this section,
(1) "statement" means an oral orwritten assertion, or

nonverbal conduct if the nonverbal conduct is intended as an asser-
tion;
(2) "unavailable" means the child
(A) has a lack of memory of the subject matter of the

-1- CSHB 67 (HESS)
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statement being offered;

(B) is unable to attend or testify at the hearing
because of death or a then existing physical or mental illness or
infirmity;

(C) islikely to suffer substantial psychological,
emotional, or physical harm if required to testify; or

(D) is absent from the hearing and beyond the juris-
diction of the court to compel appearance and the proponent of
the statement has exercised reasonable diligence in attempting to
procure the child's attendance.

(c) A child is not unavailable under this section if the un-

availability is due to the procurement or wrongdoing of the proponent
of the statement to prevent the child from attending or testifying.

(d) Prior to the admission of hearsay evidence hefore the grand

jury under this section, the superior court shall hold an in camera
hearing on the record to determine the admissibility of the evidence.
The court shall enter an appropriate order concerning admissibility.

2. AS 12.40.110, added by sec. 1 of this Act, has the effect of

amending Rule 6(r), Alaska Rules of Criminal Procedure, by making certain
hearsay evidence admissible in grand jury proceedings without requiring
compelling justification.

CSHB 67 (HESS) -2-
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Introduced: 1/16/85
Referred: Health,Education & Social
Services.Judiciary and Finance

IN THE HOUSE BY PHILLIPS
HOUSE BILL NO. 67
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL ,
For an Act entitled: "An Act relating to hearsay evidence in prosecutions
for certain sexual offenses; and amending Rules 803
and 804, Alaska Rules of Evidence, and Rule 6(r),
Alaska Rules of Criminal Procedure."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.40 is amended by adding anew section to read:
Sec. 12.40.110. HEARSAY EVIDENCE IN PROSECUTIONS FOR SEXUAL
OFFENSES.  (a) In aprosecution for an offense wunder AS 11.41.410
11.41.440 or 11.41.455, hearsay evidence of a statement, not otherwise
admissible, made by a child under the age of 10 who is the victim of
the offense describing the conduct establishing the offense may be
admitted into evidence before the grand jury if

(1) the circumstances of the statement indicate its relia-
bility; and

(2) the child

(A) testifies at the grand jury proceeding; or

(B) is unavailable as a witness and there is addi-
tional evidence introduced to corroborate the statement.
(b) In this section,

(1) “statement" means an oral or written assertion or
nonverbal conduct if the nonverbal conduct is intended as an asser-
tion:

(2) "unavailable" means the child

(A) has a lack of memory of the subject matter of the

-1- HB 67
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statement being offered;

(B) is unable to attend or testify at the hearing
because of death or then existing physical or mental illness or
infirmity;

(C) is declared incompetent to testify by the judge;
or

(D) is absent from the hearing and the proponent of
the statement has been unable to procure thechild's attendance
by reasonable means.

(c) A child is not unavailable under this section if the un-
availability is due to the procurement or wrongdoing of the proponent
of the statement to prevent the child from attending or testifying.
Sec. 2. AS 12.45 is amended by adding a new section to read,

Sec. 12.45.049. HEARSAY EVIDENCE IN PROSECUTIONS FOR SEXUAL
OFFENSES.  (a) In a prosecution for an offense wunder AS 11.41.410 -
11.41.440 or 11.41.455, hearsay evidence of a statement, not otherwise
admissible, made by a child under the age of 10 who is the victim of
the offense describing the conduct establishing the offense may be
admitted into evidence at trial if

(1) thecourt determines in a hearing outside the presence
of the jury that the circumstances of the statement indicate its
reliability;

(2) thechild

(A) testifies at the trial; or

(B) is unavailable as a witness and there is addi-
tional evidence introduced to corroborate the statement; and

(3) theproponent of the statement informs the  adverse
party of the intention to offer the statement and the contents of the
statement sufficiently before the proceedings to give the adverse

HB 67 2.



K -—-»

©O© ©O0 N4 oo O B ow PO e

RO DO PO RO RN R R s s = = b b b s s e
~N oo Ol AW NN P O W 0o~ o Ol W N e, o

party a fair opportunity to respond to the statement.

(b) In this section,

(1) "statement" means an oral or written assertion or
nonverbal conduct if the nonverbal conduct is intended as an asser-
tion:

(2) "unavailable™ means the child

(A) has a lack of memory of the subject matter of the
statement heing offered;

(B) is unable to attend or testify at the  hearing
because of death or then existing physical or mental illness or
infirmity;

(C) is declared incompetent to testify by the judge;
or

(D) is absent from the hearing and the proponent of
the statement has been unable to procure the child'sattendance
by reasonable means.

(¢c) A child is not unavailable under thissection if the un-
availability is due to the procurement or wrongdoing of the proponent
of the statement to prevent the child from attending or testifying.

* Sec. 3. AS12.40.110, added by sec. 1 of this Act, has the effect of
amending Rule 6(r), Alaska Rules of Criminal Procedure, by making certain
hearsay evidence admissible in grand jury proceedings for certain sexual
offenses withoutrequiring compelling justification.

* Sec. 4. AS12.45.049, added by sec. 2 of this Act, has the effect of
amending Rules 803 and 804, Alaska Rules of Evidence, byallowing admission
at trial of hearsay evidence of certain statements madeby certain victims
of certain sexual offenses.

-3- HB 67



