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interest of 12% per annum on the unpaid taxes are changed if returns are

filed late.

Given these facts, this taxpayer would be forced to file a return with
estimated consumption figures. This would put us into a penalty situation
of one sort or another and also require us to file amended returns and
possible requests for refund, i.e., if the consumption was under estimated
we would be required to file an amended return, pay the additional tax plus
penalties and interest. On the other hand, if the consumption was over
estimated, we would have to file an amended return and also file for a

refund, for the amount of the overpayment.

The crux here is that although the state charges penalties and interest on

late filings, there is no provision for paying interest to the taxpayer on

any overpayments.

To accurately track, calculate and file the returns for this tax would
force us to add a person to our staff at an estimated annual cost of

approximately $30,000.

March 3, 1986
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Using as a base the return fTiled in October 1985 where we paid
approximately $12,900 in taxes, our annual tax liability would be estimated
at S150,000. To force tne taxpayer to add an additional cost of $30,000 for
additional staff plus additional return filings, penalty and interest
payments and loss of use of funds in the case of overpayments seems to be

an extremely harsh burden for the taxpayer to bear.

I would also like to point out that Crowley"s Alaska Hydro-Train operation
sails the inside route through southeastern Alaska on its weekly trips to
and from Whittier. Although it extends our sailing time by approximately
one day over the more risky outside route, it is for safety reasons that
we, and 1 assume other carriers, use the inside route, exposing ourselves,
to the fuel use tax interpretation held by the Department of Revenue. If
SB 387 1is not passed and the tax upheld, we would not change our route,
however, a more marginal carrier might change his sailing to the outside
route to avoid the tax, thus increasing the risk to safe arrival of cargo,

crew and equipment.
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At any rate, 1if SB 387 fails, increased costs will be passed on to the
shippers, eventually affecting the cost of goods purchased by the ultimate

consumer, the permanent residents of the State of Alaska.

I wish to thank the committee on behalf of Crowley Maritime Corporation and
myself for allowing the time to express the views of a person who is
intimately involved in administrating compliance and encourage your support

of Senate Bill 387.

14/136/6



TESTIMONY OF TOTEM OCEAN TRAILER EXPRESS, INC. (TOTE)
BY EVERETT TROUT, VICE PRESIDENT OF OPERATIONS
BEFORE THE ALASKA SENATE FINANCE COMMITTEE
IN SUPPORT OF SENATE BILL NO. 387
MARCH 4, 1986

Madam Chairperson, Mr. Chairman, members of the Committee, TOTE is
testifying today on our own behalf and on behalf of other ocean
carriers shipping between the states of Alaska and Washington. We
wish to express our support of Senate Bill 387, which was introduced
to clarify the original intent of the legislature for the Alaska
Motor Fuel Tax Act, and to eliminate any ambiguity in that act in
relation to fuel brought into the state in the fuel storage tanks of
watercraft.

The Motor Fuel Tax Act was passed as law by the territorial
legislature in.JJ14-97yE>We believe that the legislature intended to
tax fuel sold in Alask'a and bulk fuel shipped as cargo into Alaska
for personal use in the state. The legislature intended to prevent
the shipping of un-taxed bulk fuel into Alaska. The legislature did
not intend to tax fuel brought into the state in fuel storage tanks
on a watercraft for the purpose of operating the watercraft.

Alaska followed this legislative intent until June of 1985. No fax
was asserted or collected on fuel brought into the state in fuel
storage tanks on a watercraft for the purpose of operating the

watercraft. In June of 1985, the Department of Revenue arbitrarily
determined to redefine the legislative intent and to collect a tax
on this bunker fuel. We strongly disagree with this radical new

interpretation and believe that, in attempting to reinterpret the
law and impose a new tax, the Department violated the intent of the
legislature as expressed in both the Motor Fuel Tax Act and the
Alaska Administrative Procedure Act

The Department has asserted this tax is a user tax. The concept of
a user tax is to pay for a service. The State of Alaska itself

provides virtually no service for our industry. Aids to navigation,
dredging, safety at sea, inspections, and vessel safety are covered

by the federal government,. TOTE's port and dockside facilities are
paid for by dockage fees and rental payments to the Port of
Anchorage, which were approximately $1.5 million in 1985. In
addition, TOTE is an Alaska Corporation and pays substantial taxes

to the State of Alaska, including income, property and payroll taxes.

A tax on bunker fuel consumed in Alaska waters encourages carriers

to avoid travel within the three-mile Ilimit. Ports such as
Anchorage, which lie farther within Alaska waters, would be dis-
criminated against, as would carriers serving those ports. TOTE
serves the Port of Anchorage, only, in our service to Alaska. Our
ships cruise six hours in each direction through Cook Inlet. If a

tax is imposed on bunker fuel, most of TOTE's tax would result from
sailing through Cook Inlet to Anchorage.



Any increase in taxes will increase costs to the Alaska consumer.
The past two years have been unprofitable for many carriers in our
industry, and several operators have been forced from the business
as a result. The next two years are also expected to be difficult.
Any new taxes would worsen the condition of the industry and this
ultimately increases costs to the Alaska consumer.
Our industry has filed appeals with the Department of Revenue
contesting this new tax. Our attorneys have filed a legal brief
documenting the impropriety of the Department's imposition of a new
tax. Although we expect to ultimately prevail in this matter, this
arduous and expensive process can be avoided by clarifying the Act
through Senate Bill 387.
In Summary, Senate Bill 387 was introduced to clarify the original
intent of the legislature for the Alaska Motor Fuel Tax Act, and to
eliminate any ambiguity in that act in relation to fuel brought into
the state in the fuel storage tanks of watercraft,. This bill will
relieve the industry and the Department of Revenue from an expensive
appeal and litigation process resulting from the Department's
radical new interpretation of the Act. Finally, this bill will
remove a burden from water carriers and consumers in Alaska.
I thank you for this opportunity to expres" the views of TOTE and of
our industry. We encourage your support of Senate Bill 387 and will
answer any questions you have at this time.
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LEGAL ANALYSIS OF THE ALASKA MOTOR FUEL TAX AS APPLIED TO
FUEL PURCHASED OUTSIDE THE STATE AND CONSUMED IN ALASKAN WATERS

I . INTRODUCTION

The Department of Revenue of the State of Alaska by letter
dated June 10, 1985 has advised numerous foreign and domestic
shipping lines engaged in foreign and interstate commerce that
they are subject to the Motor Fuel Tax (AS 43.40.010) of five
cents per gallon on all fuel consumed in propelling the vessels
in Alaskan waters. The tax is imposed although the fuel s
purchased out-of-state and does not come to rest in Alaska.

This matter concerns subsections of the statute as inter-
preted, administered, and enforced by the Audit Division whereby
it claims the tax is applicable on motor fuel wused (consumed) in
and on watercraft of all descriptions. Alaska Statute 43.40.010
(b)(2) and (c) are at issue. Subsection (a) of the statute
involving tax of five cents a gallon on the sale or transfer of
such fue_ in Alaska is not in dispute.

Sec. 43.40.010. Tax on transfers or consumption of
motor fuel and expenditure of proceeds.

(b) There is levied a tax of eight cents a gallon on
all motor fuel consumed by a user, except that

(2) the tax on motor fuel wused in and on watercraft of
all descriptions is five cents a gallon, =***

(c) *** Every user shall likewise remit the tax accrued
on motor fuel actually wused by the user during each
month.

Sec. 43.40.100. Definitions.
(2) "Motor Fuel" means fuel used in an engine for the
propulsion of a motor vehicle or aircraft, and fuel

used in and on watercraft for any purpose, . . . ***
(4) "User" means a person consuming or using motor
uel, who either . -

(A) purchases the fuel out of the state and ships, it
into the state for personal use in the state; o~



The Department of Revenue has 1interpreted the subsections in the
following manner:
"This tax 1is a user tax. The fuel purchased out of
state and used or consumed within Alaska waters on
watercraft 1is subject to the Alaska Motor Fuel tax.
3very wuser 1is required to remit the tax accrued on
motor fuel imported into the State and used during each
month."™ [Empnasis added]. Latter of June 10, 1985 from
John Hanson, Revenue Auditor.

I1. ISSUE
Whether the Audit Division®s interpretation of the motor
fuel tax statute 1is correct and constitutional.
(N ARGUMENT
A. UNCONSTITUTIONAL BURDEN ON COMMERCE
1. The Motor Fuel Tax as administered by the Audit Division is
an unconstitutional burden on interstate and foreign commerce
because it 1is 1impermissible for a state to tax the mere consump—
tion of fuel wused 1in providing the motive power of vessels
sailing in its waters. Helson v.Kentucky, 279 U.S. 245, 73
L.Ed. 663, 49 S.Ct 279 (1929). He Ison wasreaffirmed by the
Supreme Court 1in United Airlinesv. Mahin, 410 U.S. 623, 35
L.Sd.2d 545, 93 S.Ct. 1186 (1973). The court in United Airlines
re-emphasized the validity of the distinction of why it 1is
permissible for a state to tax storage of fuel before Iloading,
but not mere consumption of it. At 35 L.Ed.2d 552-553:
Retaining the 1line at this point minimizes the danger
of double taxation and yet provides a source of revenue
having a relation to the event taxed. Double taxation
is minimized because the fuel cannot be taxed by States
through which 1t 1is transported, under Michigan-Wiscon-
sin Pipe Line Co. v. Clavert, 347 US 15/98 L Ed 533,
74 S Ct 396 (1954), nor by the State 1in which it 1is

merely consumed, under Helson. A fair result is
achieved because a State m which preloading storage



facilities are maintained 1is likely to provide substan-—

tial services to those facilities, including police

protection and the maintenance of public access roads.
The court further stated at 544:

Multiple taxation and tax windfalls are avoided because

only one State*~ the State of storage before loading--

has* a local event upon which a tax 1is imposed. Under

Helson, States over which the planes fly will be unable

to impose a tax on mere consumption.

See Midwestern Gas v. Wisconsin Department of Revenue, 267
N.W.2d 253, 34 *".vis.2d 261 (Wis. 1973) cert, denied 439 U.S. 997
where attempts by the Wisconsin Department of Revenue to apply a
use tax on the portion of natural gas flowing through an inter—
state pipeline and consumed at compressor stations to power the
engines therein was held invalid because it violated the rule of
Helson. The court further found an 1insufficient nexus between the
state and the taxed event. See also Midcontinent Broadcasting,
etc. v. Wisconsin Department of Revenue, 297 N.W.2d 191, 198-202,
98 Wis.2d 379 (1980). Both of the Wisconsin cases affirmed the
rule of Helson in light of the Complete Auto Transit test, 1infra.
2. COMPLETE AUTO TRANSIT TEST

In 1977 the U.S. Supreme Court adopted a four prong test to
determine the validity of a state tax on activity in interstate
commerce. Complete Auto Transit, Inc. y. Bradv, 430 U.S. 274, 51
L Ed.2d 326, 97 S Ct 1076. Under the test a state tax does not
offend the Commerce Clause if it (1) is applied to an activity
wirn a substantial nexus with the taxing state, (2) 1is fairly

apoortioned, (3) does not discriminate against interstate

commerce and (4) 1is fairly related to services provided by the

51. r at- T11



(a) UNCONSTITUTIONAL DISCRIMINATION

The Alaska Motor Fuel Tax 1in addition to clearly violating
the rule of Helson and United Airlines fails the test of Complete
Auto Transit. A non-resident vessel which purchases 1its bunker

or diesel fuel for propulsion 1in interstate or foreign commerce

at a foreign or out-of-state port most often pays a tax on the
fuel there. When it subsequently enters Alaskan waters it 1is
charged the user tax on the same fuel. However, if the fuel s

purchased 1in Alaska the taxpayer 1is charged only one tax of five
cents a gallon. AS 43.40.010(a)(2). Thu3 the Alaska taxpayer
purchasing fuel 1in Alaska 1is not charged the additional five
cents a gallon for the use by consumption of the fuel 1in the
manner which the out-of-state purchaser 1is taxed. When one
considers the out-of-state tax and the Alaska user tax together,
discrimination against interstate commerce persists because fuel
purchased outside of Alaska and consumed in Alaskan waters while
in interstate or foreign commerce 1is subject to multiple taxa-—
tion. Whereas fuel sold to vessels: in Alaska 1is taxed only once.
Montgomery Ward & Co. v. State Board of Equalization, 272
Cal . App.2d 728, 78 Cal Rptr 373, 391-394 (1969) cert, denied 396
Uu.sS. 1040 (1970). The reason for the unequal treatment of
non-resident taxpayers 1is the application of the Alaska user tax
placed upon fuel which they purchase out of Alaska.

A similar situation, although not involving a fuel tax, was
found unconstitutional 1in Armco, Inc. v. Hardesty, 81 L.Ed.2d

546, 104 S.Ct. 2620 (1984) where the U.S. Supreme court voided a



West Virginia wnicn was not 1imposed on resident wholesalers. The
discriminatory treatment: was evident when the West Virginia tax
was added to taxes of the home states of the non-resident
wholesalers resulting 1in the cumulative burden not 1imposed on
West Virginia residents:

"If Ohio or any of the other 43 States imposes a like

tax on its manufacturers - which they have every right

to do - then Armco and others from out-of-state will

pay both a manufacturing tax and a wholesale tax while

sellers resident in West Virginia will pay only the

manufacturing tax."
31 L.Ed.2d at 545. The court 1in Armco at 545 also held:

"(i]Jt long has been established that the Commerce

Clause of its own force protects free trade among the

states. *** That 1is, a State may not tax a transaction

or incident more heavily when it crosses 3tate lines

than when it occurs entirely within the State".

As applied by the Audit Division the Alaska tax appears to
have jJjust this effect. The tax provides that two vessels
traveling through Alaskan waters will be treated differently by
the state depending on whether the taxpayer purchases 1its fuel in
Alaska or outside of it. For Alaska tax purposes fuel purchased
out of Alaska and subject to the wuser tax will be treated the
same as fuel purchased 1in Alaska, subject to the fuel sales tax,
only when the non-resident purchaser pays no tax on 1its out-of-
state purchase. With other states and scores of foreign coun—
tries, Ilike Alaska having power to tax the sale of fuel within
their own jurisdictions, non-Alaska purchases do not receive

equal tax treatment by Alaska because of its user tax, which is

added onto any other out-of-state taxes.



The effect of this tax is to promote in an unconstitutional
manner the local sale of fuel to vessels operating in Alaskan
waters and other intrastate commerce by discriminating against
interstate and foreign commerce with multiple taxation of the
same event. See Northwestern States Portland Cement Co. v.
Minnesota, 358 U.S. 450, 79 S.Ct. 357, 3 L.Ed.2d 421, 427 (1959).
This tax policy provides a direct commercial advantage to local
fuel businesses and resident vessels at the expense of out-of-
state fuel dealers is well as non-resident vessels which purchase
their fuel out-of-state, resulting in the destruction of the free
trade which the Commerce Clause protects. Boston Stock Exchange
v. State Tax Comm'n, 429 U.S. 318, 97 S.Ct. 599, 50 L.Ed.2d 514
at 528 (1977), Maryland v. Louisiana, 451 U.*. 725, 101 S.Ct.
2114, 63 L.Ed.2d 576, 600-604 (1931), Halliburton Oil Well
Company v. Reily, 373 U.S. 64, 83 S.Ct. 1201, 10 L.Ed.2d 202 at
208 (1963), National Meat Assin v. Deukmejian, 743 ?.2d 656, 659,
661 (9tn Cir. 1934).

A state "may no more use discriminatory taxes to assure that
non-residents direct their commerce to businesses within the
state than to assure that residents trade only in intrastate com-
merce.” Boston Stock Exchange, at 50 L.Ed.2d 527. Furthermore, a
state may not tax in a manner that discriminates between two
tvpes of interstate transactions in order to favor local commer-
cial interest over out-of-state businesses. _Id. at 528.

Taken to its logical conclusion, Alaska's application of the
user fuel tax if employed by other states would have an even
greater burdensome, erfact. on interstate and foreign commerce- than



now exists - exactly what the Commerce Clause is intended to
prevent. The Supreme Court in Freeman v. Hewit, 329 U.S. 249, 67
S.Ct. 274, 91 L.Sd. 265, 274 (1946) stated "fi]f another stats
nas taxed the same interstate transaction, the burdensome conse-
quences to interstate trade are undeniable." Fortunately for
purposes of interstate commerce other states have expressly
rejected the Audit Divison's position of imposing a tax on fuel
purchased out-of-state by non-residents and consumed in propul-
sion of vessels, aircraft or motor vehicles, thereby eliminating
the possibility of multiple taxation of the same event. For
example, Washington's Administrative Code § 453-20-175 specifi-
caliv excludes taxing any part of consumable goods, including
bunker fuel, which is used on watercraft in Washington but was
placed aboard outside the state. California has a similar
regulation, Revenue and Taxation § 1620(b)(2)(B) which prevents
the application of its use tax to fuel purchased for use and used
in interstate or foreign commerce prior to its entry into
California and thereafter used continuously in such commerce both
within and without California and not exclusively in California.
Likewise, Oregon does not tax bunker fuel purchased out-of-state
and consumed while propelling a vessel in interstate or foreign
commerce within the stare. Significantly under both statute and
regulation, fuel brought into Oregon in the fuel tank of a truck,
aircraft or other vehicle and ultimately used only as fuel for
propulsion of the vehicle or aircraft is not taxed, see §
319.260, OR AD Ru e 735-11-005(5). Hawaii by statute, Chapter
2'33 Jse Tax Law, prohibits taxing the use of goods imported into



-he state Dby the owner of a vessel engaged Ir. interstate or
foreign commerce and held for and used only as ship stores for
the vessel. See § 233-1(4). 3unker fuel is considered by the
Hawaii Department of Taxation to bhe part of ship stores.

Finally, the Supreme court in Armco, supra, held that the
taxpayer is not required to prove actual discriminatory impact on
it by pointing to states that impose similar taxes which would
result in a total burden higher than that imposed by the subject
state. At 51 L.Ed.2d 546-547. Thus, the taxpayers herein do not
need to prove that other states tax the entire amount of fuel
sold there to vessels regardless of where they may sail. However,
Hawaii does, General Excise Tax Chapter 237, and California taxes
the amount of fuel sold which is consumed to the first out-of-
state destination., Revenue and Taxation Code, Section 6385(h),
(c) and Revenue and Taxation Regulation, Section 1621(c). Thus,
fuel taxed in Hawaii upon its sale is also taxed in Alaska when a
ship reaches Alaskan waters and fuel taxed in California is again
taxed when Alaska is the first destination point for the vessel.

(b)  APPORTIONMENT

Another requirement of Complete Auto Transit is that the
state tax must be fairly apportioned. The only apportionment, if
any at all, which Alaska attempts is not to tax fuel consumed
outside its territorial waters. That policy by itself does not
| _.aviat9 the problem of multiple taxation for fuel consumed
within its waters which has been taxed previously by another
state which sold the fuel.



(¢) TAX IS NOT FAIRLY RELATED TO SERVICES

This prong of the Complete Auto Transit test, explained in
Commonwealth Edison Co. v. Montana, 453 U.S. 609, 101 S.Ct. 2946,
69 L.Ed.2d 384, 900 (1981) as meaning that the "measure" of the
tax must be reasonably related to the extent of the contact
between a taxpayer and the state, since it is the activities or
presence of the taxpayer in the state that may be made to bear a
just share of the tax. The incidence of the tax as well as its
measure must be tied to the earnings which the state made possi-
ble. At 69 L.Zd.Zd 902 the court continued by statinc that when
the measure of a tax bears no relationship to the taxpayers’
presence or activity in the state then the tax is an undue burden
on interstate commerce.

The Alaska tax does not meet the requirements of this prong.
The tax is imposed merely if the ship is sailing in Alaskan
waters. It is imposed even if the vessel nas no other activities
in Alaska. A vessel traveling in Alaskan waters which does no
business and makes no stops at any port or location there and has
no earnings from the state is still subject to the tax. In such
a situation, neither the incidence nor measure of the tax is
fairly related to any services provided by the state.

Furthermore, those vessels which do stop at ports in Alaska
already pay substantial fees and taxes to the various ports and
harbor authorities for wuse of harbor facilities. Payments of
fees and taxes for the wuse of such facilities or for fuel
purnnased in Alaska or imported for storage and later use there

admi ttealy are'fairly~“r'elated fed services provided" 5v “Efte "sSata>
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Jut the state offers no comparable services to vessels in transit
whether or not bound to or from Alaskan points which would
justify a tax on the amount of fuel consumed for motive power
whic.n was purchased elsewhere. See Midwestern Gas, supra.
B. DENIAL OF EQUAL PROTECTION

As shown above, the Alaska tax discriminates in favor of
in-state purchasers and against out-of-state ones by adding five
cents a gallon on each gallon of out-of-state fuel consumed in
Alaskan waters.  The Alaska statute fails to provide a credit
for taxes paid to other states. The U.S. Supreme Court in
Williams v. Vermont, 472 U.S. _ , 105 S.Ct. _ , 36 L.Ed.2d 1
(1985) declined to determine whether a state constitutionally is
required to provide such a credit. It did cite Montgomery Ward
and Company v. State Board of Equalization, supra, which held
that such a requirement does exist. However the Supreme Court's
comments in williams v. Vermont and other cases demonstrate that
the Alaska Motor Fuel Tax as applied by the Department of Revenue
does not pass scrutiny. Although the Alaska tax is a motor fuel
tax, its principle features include a tax on the sale or transfer
of fuel within the state and a tax on fuel purchased out of state
and shipped into the state for personal use. In effect, there
exists a sales tax and a complementary use tax on motor fuel.

The Supreme Court in National Geographic, supra, at 51
L.2d.2d 636 explained such taxes in the following manner;

"All states that impose sales taxes also impose a

g? ar t0 e”atroy pursoet.etcatX soerl] letsan?é{)kglerep{/reonpueggy abnodugtplbtoullto-c_oaf I

retailers subject co the sales tax on a competitive

parity wire out-of-state retailers exempt from the
sales tax.'m—



The court also commented on sales and use taxes in Boston Stock
Exchange, supra, at 50 L.Ed.2d 520 where it stated:

“In all the use-tax cases, an individual faced with the
choice of an in State or out of State purchase could
make that choice without regard to the tax conse-
quences. If he purchased in State, he paid a sale
tax; if he purchased out of State but carried th
article back for use in State, he paid a use tax on th
same amount. The taxes treated both transactions |
the same manner."

Most recently the court said in Williams v. Vermont, at 36
L.Ed.2d 19 .. the use tax base cannot be broader than the
sales tax base, . .. " The Alaska Motor Fuel User Tax 1is, as

S
e
e
n

the Vermont tax was, over-inclusive because it applies to fuel
purchased by non-residents and taxed by other states. The Alaska
user tax, like Vermont's, exceeds the udual justification for
such a tax. That justification s that it exists only to com-
pensate equally a*state for its lost sales. The court in Williams
v. Vermont, at 86 L.Sd.2d 20 stated:

"This customary rationale for the use tax has no

application to purchases made out-of-State by those who

were not residents of the taxing State at the time of
0

S
T ST R R i 1
as a result of Vermont's sales tax."
Likewise, imposition of the Alaska use tax on non-residents who
purchase their fuel out-of-state cannot be seen as a justifica-
tion for lost Alaska sales. Alaska's user tax goes too far
because its base is broader than the sales tax base, i.e. it
taxes out-of-state fuel purchases by non-residents. It does not
limit the tax to Alaska residents who purchase non-taxed fuel in

b.thar jatqtas.arr-d brings it into Alaska for sutoseqgen-t usey.-Thia®



tax results in an unequal treatment of non-resident vessel opera-
tors and is in violation of the Equal Protection Clause of the
Fourteenth Amendment.
C. STATUTORY INTERPRETATION

The statute by its terms applies only to fuel "consumed by a
user". As relevant hereto, "user" is defined as "a person con-
suming or using motor fuel, who . . . purchases the fuel out of
the state and ships it into the state for personal use in the
state." AS 43.40.100(4)(A). "To ship" means "to deliver to a
carrier (public or private) for transportation™, Black's Law
Dictionary, 1234 (5th Edition 1979). "Transportation” is defined
in 49 USC § 10102(23)(A) as including a " . . . vessel . . . re-
lated to the movement of passengers or property or both,
Alaska law is consistent with the definition "to ship", AS 5§
45.02.319(a)(L), 504(a), 509(a). By viewing consumption of the
fuel to be the sole requirement which invokes the application of
the tax, the Audit Division's interpretation ignores the "ships
it into the State" portion of the statute. However, the use of
the wording by the legislature was not superfluous. Every word
in a statute has meaning and a purpose. Alaska Transp. Com'n. v.
Airpac, Inc., 535 P.2d 1243, 1253 (Alaska 1984).  The tax
therefore applies only to fuel both "consumed" and "shipped",
il.e. transported as cargo, into the state, not fuel merely
consumed in state waters.

In its letter of June 10, 1985 the Audit Division stated
"every user is required to remit a tax accrued on motor fuel

imccrted into the State and used during each month." [Empnasis



added! . Thus, the Division has determined that fuel which is
consumed in propelling a vessel in interstate or foreign commerce
is considered an import once it reaches Alaskan waters. The UtS.
Supreme Court has clearly rejected such an interpretation in Swan
& Finch Company v. United States, 190 U.S. 143, 47 L.Ed. 984, 936
(1903), wherein it ruled that lubricating oil placed on board
vessels as cargo was considered an "export" but the same types
of oil which were placed on board for use and consumed on the
vessels during the same voyages could not be deemed exported. The
reasoning in Swan & Finch would apply here as well. Fuel
consumed in a voyage to Alaska could neither be considered an
export by one state or nation nor an import by Alaska because it
Is not cargo. It can not be said that the fuel consumed during
the voyage was "shipped" (imported or exported) to Alaska.

The obvious purpose of the statue is to prevent an Alaska
resident from purchasing non-taxed fuel outside of the state and
then bringing it into Alaska and storing it for future use,
thereby avoiding the Alaska Motor Fuel Tax. The purpose is not
to tax fuel consumed which provides the motive power of a
vehicle, vessel, or aerocraft which has taken fuel on outside
Alaska and thereafter enters Alaska as part of an interstate or
foreign journey.

decause of the foregoing reasons there is considerable doubt
as co the interpretation of the statute employed by the Depart-
ment of Revenue. The U.S. Supreme Court in flasset v. Welch, 303
u.s. 303, 314, 32 L.Ed. 853, 367 (1938) and the Alaska Supreme
Court iri Union Oil Co. of California v. Department"of Revenue,



550 P.2d 21/ 23 (Alaska 1977) have declared if doubc exists as
co che construction of a taxing statute, the doubt should be
resolved in favor of the taxpayer.
D. STATUTE NOT INTENDED TO APPLY TO MERE CONSUMPTION

When the statute was enacted in 1949, states were clearly
orohibited from taxing mere consumption of fuel by vessels in
interstate commerce, Helson v. Kentucky, supra. As noted above
Helson was affirmed in 1973 in United Airlines, Inc. v. Mahin,
supra, where it found valid reasons to prohibittaxes on mere
consumption of fuel. The Alaska Motor Fuel Taxstatute when
enacted in 1949 must have been intended to be within these con-
stitutional limits. Therefore, the tax cannot have been intended
to apply co mere consumption of fuel in Alaskan waters, and must
have been intended to apply to fuel both 3tored and consumed in
Alaska.

E. THE DEPARTMENT HAS VIOLATED THE ALASKA ADMINISTRATIVE
PROCEDURE ACT

The Department's interpretation and application of :he
statute violates the Alaska Administrative Procedure Act, AS
44.52.010 through 44.52.550. The Department's interpretation and
instructions to taxpayers, including ics letter of June 10, 1985,
constitute a "regulation" wunder AS 44.52. 640(3), Kenai Pen,
Fisherman's Co-op Ass'n v. State, 528 P.2d 397, 904-906 (Alaska
1981). The Department's regulation as constituted by the letter
announcing the policy of taxing previously un-taxed fuel consumed
in propelling the vessels in question was not adopted in accor-
dance with the procedures set forth in AS 44.62. T80 through-
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44.52.290. Further, it was not submitted, filed and published in
accordance with the procedures set forth in AS 44.623.040 through
44.62.170. Because the regulation was not adopted properly it is
invalid for not following the APA procedures, Coghill v. Boucher,
511 p.2d 1297, 1304-1305 (Alaska 1972).

decause the agency does not have power on its own to adopt,
administer or enforce a regulation, the Department’s action is
unauthorized under AS 44.62.020. Whereas the Department has
inceroreted the provisions of the motor fuel tax inconsistently
with the language and intent of the act, the Department's actions
are invalid and of no effect per AS 44.62.030.

Even assuming a regulation was validly adopted by the De-
partment, it would have prospective effect only, and could not be
applied retroactively because the Department's previous interpre-
tation of the statute is inconsistent with its present interpre-
tation, AS 44.52.240. Furthermore, retroactive application of
the Department's novel interpretation of the statute, adopted
without notice or opportunity to comment, would violate proce-
dural due process rights as required by the Fourteenth Amendment.
P. ECONOMIC IMPLICATIONS OF THE TAX

The tax would eliminate jobs in the cruise ship and tourism
industries in Alaska. By driving up the cost of operating a
cruise ship, the tax would force operators to raise their prices
and so fewer visitors would vacation in Alaska. Alaskans would
lose the money that the visitorsspend and the jobs inrestaur-
ants and shops that the visitorsfrequent.
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The cost of the tax will have to be passed on to consumers,
which will result in higher prices for everything that Alaskans
buy. Many carriers are already losing money and cannot absorb
any additional costs and remain viable competitors.

The tax discriminates against the Port of Anchorage. Because
the tax applies to fuel consumed in Alaskan waters, and because
the approach to Anchorage througn Cook Inlet passes through more
Alaskan waters than, for example, the approach to Seward, the tax
makes it more expensive for a vessel to call at Anchorage than to

call at another port.
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S 0 H I O Saga Plaza Goa

5151 San Fellpfl

PETROLEUM P. O. Box 4507

Hoution, Texat 77210

COMPANY (713) 552-8500
September 9, 1985

Hon. Mary A. Nordale
Commissioner of Revenue
Department of Revenue
Pouch SE

Juneau, Alaska 99811

Re: Motor Fuel Tax
Dear Commissioner Nordale:

The purpose of this letter is to present, on behalf of the
Alaska Oil and Gas Association ("AOGA*), the oil industry's views on
the applicability ofthe motor fuel x to tanker opérations in
Alaskan waters. “For the reasons set forth below, AOGA bhelieves that
th-r- position of the Audit Division of the Department of Revenue
overstates the reach of the motorfuel tax. We appreciate this
opportunity to present our views and hope that the Department will
reconsider’ the "Audit Division's position in light of the factors
discussed in this letter,

_ Alaska imposes a tax on transfers of motor fuel and on consump-
tion of motor fuel by statutorily defined "users”. Alaska Stat. §
43.40.010 (1983). "USer" is defined as follows:

‘4) ‘user' means a person consuming or using motor
fuel, who either _ _
_ purchases the fuel out of the state and ships it
into the state for personal use in the state;
B) manufactures the fuel in the state; or _
C) purchases or receives fuel in the state that is
not taxed at the time of purchase or receipt or is taxed
at a rate that is less than the rate prescribed by
AS 43.40.010, .
Alaska Stat. S 43.40.100(4)(A) (1983). (Emphasis added.)

The Audit Division's position that liability as a "user" 1is tri%-
gered by consumption in Alaska of fuel purchased outside the state
and carried, intop Alaska in vessel fuel tanks (*fuel-tank fuel"
rests on its interpretation of Alaska Stat. § 43.40.100(4)(A
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Specifically, the Audit Division construes  the phra
"ships . . . into" _the state as equivalent to "carried into" t
state. The Association believes the correct construction of t
"ships into" language is_ "transported as cargo into" the state. T
difference this distinction makes is that consumption in Alaska
fuel-tank fuel purchased outside the state does not trigger "user'
status under the "transport as cargo" interpretation.

The Association's interpretation of Alaska Stat. s 43.40.100( 4)
IQA) IS sup£orted by four _principles of statutory construction.

irst, the Alaska Supreme Court has held that every word, sentence
or provision in a statute has a useful purpose, with force and ef-
fect of its own, andthat no superfluous 'words or provisions are
used. Alaska Transo. Com'n. v. Airpac, Inc., 685 P.2d 1248, 1253
(Alaska 1984). It follows that the *"ships into" Ianguagie must add
somethln% to’ the "user™ definition; the meaning of Alaska Stat.
§ 43.40. 00(4)(A? has to be different from the meaning it would have
had if the legislature had omitted the "ships into" requirement.

The Audit Division's interpretation of "ships into" as equiva-
lent to  "carries into" renders the  "ships into" language super-
fluous; in practice, the "user" definition would remain "unchanged if
the "ships ‘into" language were eliminated. A tax on imported fuel
“carried into" the state and consumed there would reach the same
fuel as a tax on all imported fuel consumed in the state, whether or
not a "shipment" occurred. In contrast, a Lax on imported fuel
"transported as cargo* into the state and consumed there would not
reach |m?orted fuel ~consumed on interstate voyages. Thus, construc-
tion of tne "ships into" language as a requirement that the fuel be
etransported as cargo" into Alaska gives independent meaning to each
word and phrase in  the statute, unlike the construction adopted by
the Audit Division.

Second, the Alaska courts const-ue words within statutes in
accordance with their common meaning unless a peculiar meaning has
arisen through statutory definition or judicial construction.
State, Department of Rev,” v. Debenham Electric Supply Co., 612 P.2d
1001, 1002 (Alaska HTSQ). ~The dictionary definition ‘of the verb "to
ship" is: "to place goods on board a 'vessel for the purchaser or
consignee, to he transported at his risk." BLACK'S LAW DICTIONARY
1234 “(5th Ed. 1979?. "Transportation™ is the movement of goods or
gersons from one place to another ba/ a carrier._ Gloucester Ferry
0. V. RennsYIvanla, 114 U, S. 196, 203 (1831). The terms "to ship
and "shipment" as wused in Alaska's Uniform Commercial Code have
precisely this meaning. See Alaska Stat, §§ 45.02.319(a)(1),
504(a),” .509(a) (1980). "Shipment" of a commodity implies that %ﬂe

e
erb

entire volume tendered for transportation will be delivered to
consignee at the destination. Since the common meaning of the ver
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"to ship™ is "to transport as cargo,” and no contrary definition is
growded in the motor fuel tax statute, fuel taxable under Alaska
tat. 43.40.100(4)(A) must be transported as cargo.

~ Third, the enforcement problems inherent in the Audit Division'
Interpretation are stronP evidence of the legislature's intentio
not to impose the motor fuel tax on fuel-tank fuel. ~Under the Audi
Division's interpretation, the tax would _appIY on its face to fuel-
tank fuel of trucks and automobiles entering the state. Enforcement
of a tax on fuel-tank fuel against marine sh_lgpln?, but not ac};_amst
motor vehicle users, would constitute "a deliberafte and intentional
plan to discrimi

of the Alaska an

S
n
t

rs

ate" in violation of the Equal Protection clauses
United States Constitutions. State v. Reefer Kina
Co., 559 P.2d 56, 65 (Alaska 1976), modified on other grounds, 565
P.2d 702 (Alaska 1977). However, it is apparent that nonaiscrimina-
tory _enforcement of ‘the Audit Division ‘interpretation would, |
ractice, be extremely burdensome. Under Union Oil Compang 0
alifornia v. Department of Revenue, 560 P.2d 21, 24 (Alaska 1977)
the courts consider the implications of collection Procedures |
rewewmq the Department's interpretation of tax statutes. The en-
forcement problems inherent in the Audit Division's position would
weigh heavily against its interpretation.

n
f
n

~ Fourth, as applied by the Audit Division, the motor fuel tax
discriminates against interstate commerce in violation of the Com-
merce Clause of the United States Constitution. The tax on motor
fuel consumption is a form of "compensating" use tax since, in
contrast to a stand-alone consumption tax, in-state consumption is
taxed oniy if the wunderlying purchase escaped tax under Alaska
Stat. S .43.40.010(a). Compensating use taxes burden only use or
consumption of items or commodities that have moved in interstate
commerce.  Such taxes have withstood chaIIenge under the Commerce
Clause only because they have been analyzed as components of a
unified sales and wuse ‘tax scheme which ™ placed out-of-state and
in-state sellers on an even footing. Henneford v. Silas Mason Co.,
300 U.S. 577 (1937). However, if no use tax credit 1is granted for
sales taxes paid In the state of Purchase, a sales and use tax
scheme bhenefits in-state sellers at the expense of out-of-state
sellers by exposing interstate transactions to_ double taxation.
Montgomery™ Ward v, State Board of Equalization, 78 Cal. Rptr. 373,
394 “(Cal.” App. 1969) cert, denied, 396 U.S. 1040 (1970) (invali-
datlng under Commerce Clause a provision of California use tax that
failed to extend credit for sales tax paid other states).

The motor fuel tax provides no credit for sales taxes imposed on
motor fuel in the state of sale. As a result, fuel-tank fuel con-
sumed in Alaska is subject to tax once when purchased in Alaska but
twice when purchased ‘outside the state. This is precisely the
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result prohibited by the United States Supreme Court in Armco, Inc.
v. Hardesty, 104 S.Ct. 2620 (1984), rehla denied, 105 S.Ct. 285
51984) when it held that states "may not tax a transaction or inci-
ent ‘more heavily when it crosses ‘state lines than when it occurs
entirely within the state. ™

Armco put to rest the argument that taxpayers arguing dis-
mination must prove actual multiple taxation. The Court "note
t "taxes must have what mlﬂht be called internal consistency
t is, the [tax] must be such that, if applied by every jurisdic-
N ‘there ~would be no impermissible interference ~ with free
2.'" Armco, 104 S. Ct. at 2624, quoting Container Corp. . of
America v. Franchise Tax Board 463 U.S. 1597 If the Audit Divi-
sion's interpretation of the motor fuel tax were applied by
California, all bunkers purchased in California would be taxed at
five cents per gallon an the_P_ortlon of those bunkers consumed in
Alaska would be taxed an additional five cents per gallon. In
contrast, bunkers purchased and consumed in Alaska would be taxed at
only five cents per gallon. It follows that the motor fuel tax, at
least under the Audit Division's interpretation, discriminates
against interstate commerce in violation of the Commerce Clause.

Moreover, under the same_ analysis, —imposition of the tax on
fuel-tank fuel purchased outside the United States and consumed by
tankers engaged in international commerce (specifically, the trans-
portation of LNG to Japanz)_would pose the "enhanced risk of multiple
taxation" expressly prohibited by Japan Lines, Ltd. v. County of Los
Angeles, 441 U.S. 434, 446 (1979].

Finally, where possiole, doubts concerning the construction of
tax statutes should be resolved in the taxpayer's favor. Union Oil
Company of California ~v. Department of Revenue, 560 P.2d 21, 23
(Alaska, 1977). in light of the  analysis set forth above, this
general rule of construction applicablé to tax statutes requires
rejection of the Audit Division's ‘interpretation.

In summary, Alaska Stat. S 43.40.100(A)(4) (1983) does not
authorize the Department to impose motor fuel tax on fuel-tank fuel
purchased outside the state, he Audit Division's contrary position
renders an entire phrase of the statute superfluous, construes the
verb "to ship" contrary to its common meaning and would, in prac-
tice, make the tax wunconstitutional in operation under the Equal
Protection and Commerce Clauses of the United States Constitution.
Given the conflict between this analysis and the Audit Division's
position, the requirement that doubts “concerning the construction of
taxl_stabtlutes be  resolved in favor of taxpayers is necessarily
applicable.
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~ We appreciate the o_&portunit_y to have presented our views on
this issue. We would like to discuss this matter further with the
Department, hopefully prior to the October 1 filing deadline.

Very truly yours,

E. W Tanner _
Chairman, Tax Committee
Alaska Oil and Gas Association

EWT/BMG:sma(k Ir)/ph

2748 A

0264t

cc. Bruce Botelho, Deputy Commissioner
Martin Richards, irector, Audit Division
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JOHN s. fORDCRHASC

August 15, 1985

Il Lawrence
ortation Institute
S

Re: Alaska Motor Fuel Tax
Dear 3ill:

| gathered the following information concerning taxes on
fuel by several different states. As you know, each state has
its own taxing scheme with some states applying sales and use
taxes while others employ motor fuel taxes. This letter does not
represent the final word as to the status of taxes in each state.
In some instances | did not have access to administrative regula-
tions which enhance the wording of the governing statutes. Also,
| don't know what the actual tax rates are for the various states
which Governor Sheffield claims to be in his letter. Possibly a
few telephone calls from you to your connections in the industry
can fill these information gaps as to the how the statutes and
regulations are actually administered in the field. | have
included New York in the sampling because the Exxon attorney iri
Anchorage suggested to u. that New York has been administering
its tax laws on fuel uimilar to the manner of Alaska. After
reviewing it, | think the New York tax can be distinguished.



WASHINGTON:  Department of Licensing Fuel Tax Division,
Olympia (Richard Dietrich 753-5575). The department applies the
sales tax ROW 92.08.020 to the sale of bunker fuel. The comple-
mentary use tax for fuel is governed by ROW 82.12.020.  The
applicable regulation is WAC 458-20-175. For bunker fuel which
is sold in Washington and delivered on board an interstate or
foreign commerce carrier for consumption while both within and
without territorial boundaries of Washington, the amount of use
tax imposed is applicable only to that portion of the fuel sold
which will be consumed in Washington,

The significant difference in the administration of the use
tax by Washington and the motor fuel tax by Alaska is contained
in the Washington use tax regulation concerning "consumable
goods" which includes "bunker fuel": "The tax does not apply
upon the wuse within this state of any part of consumable goods
for use on carrier property and placed aboard outside this
state." The term "carrier property” includes "water craft™ in
its meaning.

Finally the Washington Business and Occupation Tax RCW 82.04
as you know, has a new exemption effective July 1, 1985 per S.B.
4228 © "In computing tax there may be deducted from the measure
of tax amounts derived from sales of fuel for consumption outside
the territorial waters of the United States by vessels used
-rirarily in foreign commerce,”

CALIFORNIA: Section 6385 Revenue and Taxation Code was
recently amended by S.B. 310. The bill, apparently enacted,
exempts from the sales and use tax the gross receipts from the



sale of fuel to a water common carrier engaged in interstate or
foreign commerce for immediate shipment outside California for
consumption, not storage, in the conduct of its business after
the first out of state destination is reached, The supporting
sales tax regulation 1621(c) contains the same theme that tax on
fuel sold in California to vessels is applicable only to the
first destination outside of California. Its complementary use
tax regulation 1620(b)(2)(B), like Washington, differs signifi-
cantly from Alaska's administration of its motor fuel tax. The
California regulation states:

Use tax does not apply to property purchased for use

and used in interstate ‘or foreign commerce prior to its

entry into this state, and thereafter used continuously

Sut Caliiornia and not exolusivaly in california "

It would appear by this regulation that California does not tax
fuel used for propulsion purchased out of state and used in
interstate and foreign commerce. You mentioned that California
may grant a credit to fuel brought into the state in a vessel's
tank. It would probably be helpful if we talked with Michael
Murphy to clarify the practices used there.

OREGON: The tax status here is not entirely certain to me.
Possibly a phone call would help to clarify the matter of whether
there is a tax on bunker fuel or not. | talked with the Depart-
ment of Revenue. The person there was not aware of such a tax.
She suggested that | talk to the State Marine Board which in turn
disclaimed any knowledge of and connection to tax collection and
vessel fuel. | next tried the motor vehicle division, fuels tax
branch, which administers taxes on motor vehicle and aircraft



fuel but not on wvessel fuel. The fellow there was unaware of
which department, if any, would control thatarea.

Oregon does not have a general sales tax. It does have a
motor vehicle and aircraft fuel tax, Section 319.020 et seq. and
supporting administrative rules 735-11-005 et seq. and 735-12-010
et seq. Significantly under both statute and regulation, fuel
brought into Oregon in the fuel tank of a truck, aircraft or
other vehicle and ultimately used only as fuel for propulsion of
the vehicle or aircraft is not taxed. See Section 319.260, OR AD
rules 735-11-005(5). Also a refund is available if the fuel for
a motor vehicle is used in another state and the user i? required
to pay other additional taxes on the same fuel. 735-11-706(3),
735-12-04 1(1)(a). The aircraft fuel use tax is refundable only
if the aircraft flies directly from Oregon to a foreign country
with no stops in other states. Section 735-11-706(3).

HAWAIL: At this time | do not have complete information on
Hawaii. A telephone call to your sources might be helpful as to
how that state administers its taxes. | wrote a letter to the

tax collector with questions concerning the administration of tax
laws for vessel fuel and requested a copy of tax regulations.
Yalking by telephone to them was not much help. | was told that
fuel that was sold in their foreign trade zone is not taxed. |
do not know if that is accurate, or if it is, whether interstate
vessel fuel sold is also exempt or if it is taxable under the
following statute.

Hawaii does have a fuel tax law applying license taxes,
Chapter 243 et seq., governing the sale of diesel fuel at one



cent per gallon, aviation fuel at one cent per gallon and liquid
fuel other than diesel and aviation fuel which is taxed at a
higher rate, Section 243-4. | do not know whether bunker fuel is
considered to be a liquid fuel other than diesel and aviation
fuel and therefore taxed. The statute does have a disclaimer to
taxation of sales of fuel in Section 243-7 where it states that
" . the payment of license fees shall not be held or construed
to apply to fuel imported into the State in interstate or foreign
commerce while and so long as such fuel is beyond the taxing
power of the State, ’

More importantly, Hawaii also has a use tax law, Chapter
238, subjecting imports to a use tax. However Section 238-3,
also disclaiming any right to tax property or its use which
cannot legally be taxed by federal law, credits the taxpayer for
out of state taxes paid on property:
Egia) Each taxpayer liable for the tax imposed by this
o hul] Sredit tor the ombined” amount or amounts. of
lrggp?jlclgl ttl)m?ﬁese(sjamsealtersan%[olctuisoen taanxdesprgg:e(;tybytohia{nno\{vhiy;
state.
Section 238-1 defining terms in the use tax law for imposi-

tion of the tax significantly states that the term “use' shall
not include:
"#4) Use of goods imported into the State by the owner
of a vessel or vessels engaged in interstate or foreltgn
or

commerce and held for and used only as ship stores
the vessels.”

The statute does not define "ship stores”. However the U.S.
Supreme Court in a New }ork tax case McGoldrick v. Gulf Cil
Company, 84 L.Ed. 840, 845 (1939) defined bunker fuel oil as



"ships' scores for consumption as fuel in propelling [vessels]

Assuming that the term ship stores in the industry also
includes bunker fuel it appears that Hawaii by statute expressly
rejects Alaska's method of taxing bunker fuel which is used in
propelling the vessels where that fuel was purchased out of
state. This interpretation may become more certain if and when
we receive a response from the Hawaii tax collector.

NEW YORK: This State does have a sales tax, Article 29
Section 1105 and a use tax, Section 1110.  However Section
1115(a)(3) states that use and sale of fuel for interstate and
foreign vessels are exempt from the sale and use taxes. New York
also has a motor fuel tax, Article 12-A Section 282 which pro-
vides, like Oregon, that motor fuel brought into the state in the
ordinary fuel tank of a motor vehicle, motor boat, aeroplane, or
other conveyance propelled by use of motor fuel and to be used
only in operation thereof is not deemed imported for tax pur-
poses. New York, however, does not refund taxes paid on motor
fuel or diesel motor fuel taken out of New York in a fuel tank
connected with an engine of the motor vehicle and consumed
outside of New York.

New York also has a gross receipts tax on the petroleum
business. Article 13-A Section 300 et seq. Exxon naturally is
concerned with this because it is in the petroleum business. An
annual tax 1is imposed (1) upon the gross receipts of every petro-
leum business from sales of petroleum where shipments are made to
points within the state and (2) upon the consideration given by
said business for petroleum which is imported into the state for



consumption by it in the state (Section 301). A notable excep-
tion is that petroleum brought into the state in the ordinary
fuel tank of a motor vehicle used to propel the vehicle is not
deemed imported for consumption in the state. Section 300(c).
The statute does not state whether motor vehicle also includes
airplanes or vessels.

Section 303(c)(3) does provide that aviation fuel imported
into New York for consideration and consumed in the state during
intrastate flights and during the take-off portion of interstate
and foreign flights is taxable. But, where only the point of
arrival of the flight involves New York or where a flight neither
lands in nor departs from New York then none of the Zz=\er consumed
during such a flight is treated as consumed in New York.

| do not have regulations supporting this statute but it
appears that New York is merely taxing the petroleum business for
fuel which it sells for importation into New York and that which
the petroleum business purchases for importation into New York to
be consumed there. | think the tax can be distinguished first of
all because the shipping lines are not in the petroleum business.
Second, the dispute in Alaska does not involve fuel imported
there in the conventional sense of storage, withdrawal for later
use, or sale of it as the New York gross receipts tax on the
petroleum business would seem to apply. Third, fuel purchased

of state and used in the vehicle solely for motive power
within New York is exempt from taxation. Arguably this exemption
would extend to vessels as well as motor vehicles.



Thus car | have not found any state which is interpreting
its tax laws as Alaska is. As noted above, several of the states
are expressly rejecting che imposition of a tax on fuel consumed

in their waters while part of an interstate or foreign movement.

Very truly yours,

David M. De Luca
DMD/Im
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Mr. President
The Committee on FINANCE considered 388

relating to the chronically mentally 1ill.

and (a majority of the committee) (the committee) reports it back with
the following recommendations:

do pass
do pass with attached amendment(s)
replace with/or adopt CS for*

new title
same title and recommends

and attached a "LETTER OF INTENT" f ] NEW FISCAL NOTE

reports it hack without recommendation

recommends referral to Committee
IE USERS SIGNING MEMBERS HAVING
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Chairman

Chairman recommendation
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Mr. President

The Committee on HESS considered ~ 388

relating to the chronically mentally ill,
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the following recommendations:

>3) do pass

do pass with attached amendment(s)

replacewith/or adopt CCS Ifor) 3 33) (5

irew title

same title and recommends Qo p A- SjS

and attached a "LETTER OF INTENT" [ 1] NEW FISCAL NOTE

reports it back without recommendation
1 recommends referral to Committee
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Offered: 2/26/86
Referred: Finance

Original sponsor: Fahrenkamp

BY THE HEALTH, EDUCATION AND
IN THE SENATE SOCIAL SERVICES COMMITTEE

CS FOR SENATE BILL NO. 388 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Actrelating to thechronically mentally ill."
BE IT ENACTED BY THELEGISLATURE OF THESTATE OF ALASKA:
* Section 1. AS 47.30 1is amended by adding new sections to read:

Sec. 47.30.545. TREATMENT OF THE CHRONICALLY MENTALLY ILL. The
department shall provide for community based and locally or regionally
coordinated care and treatment of the chronically mentally 111.

Sec. 47.30.547. COMMUNITY SUPPORT SERVICES FOR THE CHRONICALLY
MENTALLY ILL. Communities that provide eligible mental health ser—
vices for the chronically mentally 1ill may receive funds from the
department for the following program elements:

@) a short-term residential treatment program for indivi-
duals experiencing an acute episode or a situational crisis requiring
temporary removal from their home environment;

(2) a long-term residential treatment program with a full
day tx"eatment component for persons who require intensive support;

) a transitional residential treatment program designed
for persons who are able to take part 1in programs 1in the general
community, but who without <continued support would be at risk of
returning to a hospital;

4) a semi-supervised, 1independent, but structured 1living
arrangement for persons who without some support and structure would
be at risk of returning to the hospital;

(5) a day treatment program capable of providing

for clients whose residential needs are being met but who require

CSSB 388 (HESS)

ser
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add! tionsl or oyter.rfed treatment cervicesj

(6) supported work «nd vocation ™l -raining program:

provide opportunities for cllenrn to o-"perier.o the bons-fits »?
irgftil ar.d productive work experience/* with graduated Levels of skill
Ml4 cr.orgv required;

¢7) 300 lollr/stion centers tiesirred #” nerve i hro-nd ranee
of clior.tn, or veXl as persons living *n the commmf.tv 1it- general.

Sec. 47 .30.5-V?. SWnMiDS FOn CCV?n?r-TTrf SIIPPO!** S3RVTC5S FOB THE
C"IBrvaACATJ.Y HFF?Ai..hY ILL. Conraunities orfvvidtug; viervt.-l1 health ser—
vices for the chror £callv tser.”allv 111 r.hol?2 meet end r?ir.tnir the
fcllowinr treatment standardst

<1) facilities shell consist of sciall residential or <h.”
treatment centers, in nr* clos* to :m m 1, hoxwe or ron-insM fcutionM
environment: as possible without sacrificing, client safetv or caret

?) staffing partaros shall reflect the cultural, Itnauin*
t*cy and other >«ocis” characteristic? "mV eoiTnr.anity . and ahull
e&"corporate rul.l*idlnetp 1"fmmr*- pro 5csi<;in1 & "f to meet lent die.e-
rio&ric rad *refl:Craenr needs»

<3> programs shell hw detrigned to encourage pelr-<u®fici*int
nod tndenendent “Goctioriing through provocation*! end voratioml
training;

(4) nroprame shell promote client participation in plan—
ning, operating, and evaluating daily treatment and rehabilitation;

(5) programn ahal2 be designed to coordinc.to with the
socisl service evsce-? «s [ whole and imparticular shall bo designed
tc Include the following three elements:

(A) emergency or crisis car* In an emergency center or
at hotce bv m*, atsprgency response teanm;

(P) an acute hospital “6r evaluation, diagnosis,

CSSB 338 (HESS) ~2-
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t.rorand referral 0t persons who arc in ~r»« nf aeuto cnrc;
and
(CT a case system in which the can* rmiirurer

serve? %« a coordinator of the various oTenants of the .v/stem rod

as an advocate -or trio cllents itk the nv~Atf-m; ail co.so naisRftr

ehMIl ho irc”r direct supervinin” of emparvchiatrip”™, onychcl.n-

siat, or *» luontoT health clinician with a nnscnr™"» deeree.;

(6) programs i-holl ecnceir standards for etaff trainil
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Introduced: 2/7/86
Referred: Health, Education and
Social Services, and Finance

IN THE SENATE ituu. NKAMP

SENATE BILL NO. 388
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the chronically mentally ill."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 47.30 is amended by adding new sections to read:

Sec. 47.30.545. TREATMENT OF THE CHRONICALLY MENTALLY ILL. The
department shall provide for community based and locally or regionally
coordinated care and treatment of the chronically mentally 1ill.

Sec. 47.30.547. COMMUNITY SUPPORT SERVICES FOR THE CHRONICALLY
MENTALLY ILL. Communities that provide eligible mental health ser—
vices Tfor the chronically mentally 1ill may receive Tfunds from the
department for the following program elements:

¢)) a short-term residential treatment program for indivi-
duals experiencing an acute episode or a situational crisis requiring
temporary removal from their home environment;

(2) a long-term residential treatment program with a full
day treatment component for persons who require intensive support;

3) a transitional residential treatment program designed
for persons who are able to take part 1in programs in the general
community, but who without <continued support would be at risk of
returning to a hospital;

(€)) a semi-supervised, independent, but structured living
arrangement for persons who without some support and structure would
be at risk of returning to the hospital;

(5) a day treatment program capable of providing
for clients whose vresidential needs are being met but who require

-1- SB 388
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additional or extended treatment services;

(5) supported work and vocational training programs that
provide opportunities 1ior clionto to o:iperic.:scc the benefits oi" mean—
ingful and productive work experiences with graduated levels oi skill
and onar”y required}

) socia ideation centers designed to curve a broad range
oi clients, as wall as persons living in the community in general.

Sec. 47.30.54b. STANDARDS FOR COMilddITY SUPPORT SERVICES FOR THF.
CIiilOL."ICALIA® TIEUTAL.1Y Int.. Communities providing cental health ser—
vices shall meet and maintain the following treatment, standards:

0 facilities shall consist ol suntil residential or day
treatment centers, in as close to a normal hotac or non-institutional
environment as possible without sacrificing client safety or care;

(/] stalling patterns shall reflect; the cultural, 1linguis—
tic, and other social characteristics cl the* community, .tad shall
incorporate multidisciplinary professional staff to meet client diag-
nestle nnci treat acnt Luanda;

(3) programs shall be designed to encourage self-sufficient
and independent: functioning through provocations! ana Vv. ;ntiouul
training;

(4) programs shall promote client participation in plan—
ning, operating, and evaluating daily treatment and rehabilitation;

(%) programs shall bo designed to coordinate with the
social service system as a whole and in particular shell be designed
to a.nclude the following three elements:

(A) emergency or crisis care in an emergency center or

at home by an emergency response teanm;

H) an acute hospital for evaluation, diagr

treatment and referral for persons who are in need of acute care;

-2-
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The following discussion describes the Division®s program proposal tor
the implementation of SF 39.. The proposal calls "™or an auomentation of
existing services as well as an expansion of new services to meet 50" of the
potential need of fhe Chronically Mentally 111 (CMI) statewide at a cost of

$10,000,000.

Currently, 1394 chronically mentally ill persons are actively being
served through the community mental health system on a statewide "basis. This
figure (13941 represents approximately 30" of the universe of persons at risk
~5,5001 and iIn need of services. Unfortunately, for the 1394 clients being
served, the delivery system is still inadequate, piecemeal, fragmented,
inaccessible and unavailable in some places, and lacks comprehensiveness.
Therefore, the first level of priority is that of bringing the current system
up to a basic level of services that will guarantee to every client a basic
level of care to assure the maintenance of a minimum standard of protection,
health and safety as well as a minimum standard of decency and dignity.

In addition, another 1300 clients would be identified from existing
waiting lists and brought into the service delivery system. The basic level
of services would also be available for these new clients. Thus the system
would now be serving approximately 2700 clients or approximately 50', of the
total population at risk.

After basic needs have been met, the service system woul be expanded to
provide differentiated services to meet the specific needs of clients based
on diagnosed functional levels. Although the system would not be able to
meet every need of a given client, a comprehensive range of services would be
available to assure not only the maintenance of one"s Tfunctional Ilevel, but
to improve it, and perhaps achieve additional goals toward self-help and
independence.

Naturally, to implement a now system, an administrative structure must
be in place. Because an administrative system is already in place, our
request for personnel, travel, supplies and equipment will be modest.
Currently, two half-time regional administrators existin Fairbanks and
Juneau. These positions should be made fulltime.

These two positions will provide program monitoring, technical
assistance, consultation and represents the Division®"spresence in the
Northern and Southeast regions of the State.

For Archorage and the Southcentral Region, 2 fulltime facility surveyors
and one Regional Administrator are recommended. These surveyors would work
out of the Anchorage Regional Office and provide coverage for Anchorage and
the Southcentral, South Western and Western Regions of thp State. The two
regional administrators in Juneau will be taken to fulltime to assist in
pre set-up of programs in those respective areas, and an additional position
will be needed in Fairbanks to serve the Interior, Northern and North Western
Regions of the State.
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Total

Personnel
Mental

Ouneau (Southeast Pegioni

ai M_H. Clinician
01 salary and benefits
0? travel

Fairbanks (Northern Region®™*

a) M.H.
01 salary and benefits
0? travel

and Admin.

IV part-time to fulltime

A3.7
£.6
48.3

Clinician TV part-time to fulltime

50.2
4.8
54.8

bl Health facilities surveyor 1-FTF

01 salary and benefits
02 travel

03 contractual

04 supplies

Anchorage (Southcentral
a) Mental Health Clinician
01 salary and benefits
02 travel
03 contractual
04 supplies

b) healthfacilitiessurveyors
01 salary and benefits
02 travel
03 contractual
04 supplies

Administrativecost

PPOORAM ASSUMPTIONS

1.

service packaoe for the chronically mentally
care and case management.
be available for 15 or more clients at a cost of $36,000 per year,

includes residential

Fverv community mental

benefi ts.

2.

living center,

care.

Residential

Residential care

The cost will
care

Region)
IV FTF

56.3

P.O
-6

1
65.0

6

O R W T
© OO O g

2-FTE
101.7
14.0
1.2

117.1

group homes,
vary according to the choice of residential
is basic to one"s well

Costs Within the
Health Administration Component

R-23L
48.3
R-23L

54.8

R-1PA

65.0

7 R-23A

79.8

R-18A

117.1
31T

health center would be qivon funds for a minimum
ill. The minimum service package

A full time case manager will

including

includes a variety of options such as transitional
supervised apartment living,

and adult foster
facility.

being and sense of worth and dignity.
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3. Programs will experience a TOLA of 3.7" annually.

4. Programs are not comprehensively funded, but they do meet basic needsas
well as significant improvements toward client independence. Optimum funding
for this population would approximate $19,000,000 instead of the $10,000,000
being recommended.

5. Not. all services will be available in all communities; consequently,
a client may have to travel to another site to receive all the services
he/she may need.

6. In Southeast Alaska $465,003.00 is for designated beds to be purchased
in Juneau and Sitka. These will complement the designatedbeds available at
Fairbanks for the Northern region and at Anchorage for the South Oentral

area. This allows involuntary hospital care to be delivered in local
facilities.

7. The data for this fiscal note came from the "Poston Study"” a
computerized data-hased Statewide needs assessment of the CM! population in
Alaska. Data and costs are available for the entire population in need or

any portion thereof.

P.. This program addresses approximately 50" of theApopulation in n.eed of
services.

Services For The CM1 Population

The services for the chronically mentally ill are divided into five major
categories:

CM: Case management which is the key to community support for the chronically
mentally ill.
RES: Residential services which include: Inpatient Hospitalization board and

care, adult family care, halfway house, supervised apartments, and
crisis/respite beds.

TX: Treatment services which include: crisis, day treatment, out-patient
psychotherapy, arid medication management.
RHB: Rehabilitation services which include: Training in daily living skills,

socialization, pre-vocational and vocational training, and sheltered
workshop experience.

SUP: Support services which include: case management, support to the
client®"s family, legal, recreation, and transportation.
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Increment for Services for the Chronically Mentally 111

Clients 50% of Description

Mental Health Currently Clients of

Center Served At-Ri sk Increment Cost
Aleut./Prib 6 24 CM, RES, TX 38,520
Anchorage 625 1,245 CM, RES, RHB, SUP, TX 4,298,568
Aniak 3 7 CM, RES, TX 27,720
Barrow 19 40 CM, RES, TX 127,091
Bechel 92 78 CM, RES, RHB, SUP, TX 615,388
Copper Cnt. 2 10 CM, TX 18,000
Cordove 5 13 CM, RES, TX 27,720
Craig 6 13 CM, RES, TX 27,720
Dillingham 30 34 CM, RES, RHB, SUP, TX 200,670
Fai rbanks 135 361 CM, RES, RHB, SUP, TX o*
Ft. Yukon 0 7 CM 18,000
Galena 13 12 CM, RES, TX 56,520
Haines 3 10 CM, TX 18,000
Homer 28 47 CM, RES, RHB, SUP, TX 187,292
Juneau 34 159 CM, RES, RHB, SUP, TX 646,775**
Kenai 17 147 CM, RES, RHB, SUP, TX 491,164
Ketchikan 32 106 CM, RES, RHB, SUP, TX 354,517
Kodiak 58 67 CM, RES, RHB, SUP, TX 387,972
Kotz 7 m 33 CM, RES, TX% 1100,724
McGrath 9 7 CM, RES, tx 45,720
Nome 74 49 CM, RES, RHB, SUP, TX 494,986
Seward 53 49 CM, RES, TX 100,335
Si tka 30 42 CM, RES, 1IX 550,753**
Tanana 7 6 CM, RES, TX 27,720
Tok 16 10 CM, RES, TX 57,520
Valdez 5 18 CM, RES, TX 27,720
Wasilla 85 205 CM, RES, RHB, SUP, TX 688,967
Admini strati on 364,928
TOTAL* 1,394 2,799 10,000,000

*A comprehensive array of services for the chronically mentally ill in the
Fairbanks area is currently funded through the Division of Mental Health and
Developmental Disabilities base budget.

**Funds for Juneau and Sitka for designated beds are included.

Detail of Major Categories of Service and Cost follow
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Detail of Major Categories of Service and Cost

Case Management Services (CM)

Costs: 1 Manager/15 clients @ 36,000 Per Year

Case Management services :

a. Screening and evaluation of potential clients to determine the
client"s eligibility for services, and provide a fixed point of entry
into the services of the community support unit;

b. Individualized Treatment Plans for each client accepted for services.
The plan includes the client®s history; an assessment of the client"s
personal strengths and weaknesses; and a plan of action to meet the
client™s basic life needs and enhance or maintain the client"s level
of functioning.

c. Assistance in applying for aid for which the client is entitled.
Staff will routinely help clients secure resources such as Social
Security, general assistance, vocational rehabilitation, and housing

subsidies.
d. Assume the leadership role in coordinating services with ether
agencies and resources. Resources other than agencies include:

landlords, employers and volunteers.

e. Emotional support and counseling to clients throughout the provision
of all other services listed; and

f. Assure that clients are eirfformed about the 24-llour per day services
that are available through the community mental health program and
are trained in their use.

Outreach services to include:

a. Contact with psychiatric hospital to identify appropriate clients and
to offer services to potential clients. With the cooperation of the
hospitals, staff will participate in hospital discharge planning; and

b. Contacts at the client"s residence and other community settings to
help the client engage in treatment.

Medication management to include: Coordination with the client”s
physician to assure that the client"s medication needs are met. Program
staff will routinely observe and collect observations on the client"s
behavior and provide ongoing feedback to the client"s physician.

Daily structure and support to include:

a. The provision or arranging Tfor skill training. Skill training will as
needed include, but not be limited to, household skills, money
management, personal hygiene, and self-management of medications; and

b. Socialization activities for clients. These activities will be
provided in formal settings where clients can develop communication
skills and friendships.

Vocational skill development to include:

a. Referral of clients to vocational rehabilitation services, and
working with those services to develop individual programs to meet the
special needs of each client.

b. Outreach contact to clients who are working in community settings.
Staff will provide back-up support to clients and their employers.
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6. Residential resource development to include:

a. Assisting clients to find an appropriate (e.q., safe, sanitary) living

situation.

b. Providing independent living skill training (cooking, hygiene, etc.)

in the client"s residence.

c. The program may use program funds to pay for rent deposits and basic
housing needs when no other funds are available. These funds may be
considered as loans to clients and mechanisms will be established to

accept reimbursement from clients.

7. Throughout the provision of community support services, staff will observe
and help secure the client®s rights to confidentiality and treatment with

human dignity.

TREATMENT SERVICES (TX)

1. Crisis/Emergency: These services include immediate,
face-to-face 24-hour per day clinical care with the
ability to admit clients to all service components

of the local mental health system. Call back response
to telephone emergencies must be within 15 minutes.

2. Day Treatment: The treatment services which ar*e "provided
include more than conventional out-patient treatment but less
than 24-hour per day care. Treatment services are delivered
for a minimum of two hours per day through a structured program
which 1is related to the client"s treatment plan.

3. Out-patient psychotherapy: Theraputic services provided
on a:; individual or group basis according to the client”s
formal, written treatment plan.

4. Medication Management: The evaluation and
monitoring of medications by a physician. Also
the dispensing of medication by nursing staff.

REHABILITATION SERVICES (RHB)

1. ADL/Socialization: A planned treatment program which
focuses on self care, community survival, and social
interactions.

2. Pre-vocational Training: A treatment program which
focuses on the skills and behaviors necessary to begin
vocational training or work experiences.

3. Sheltered Workshop: A vocational training program
that provides clients with valid work experiences. The
work 1is performed at less than competitive skill and
productivity levels.

$ 50/hr.

$ 15/hr.

$ 90/hr.

$130/hr.

$ 15/hr.

S 15/hr.

$ 15/hr.
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4. Vocational Training: A training program in which the
goal for all participants is the achievement of competitive
employment. The program provides clients with support and
specific skill training.

SUPPORT SERVICES  (SUP)

1. Case management: The case manager is aware

of the client"s needs and resources and provides advocacy,
resource management, personal support, and treatment
coordination.

2. Support to Family: The support provided to family
members and significant ocher by mental health system
personnel.

3. Legal: Services provided by legal or mental health
professionals during the commitment process. Also included
are other legal services required by clients.

4. Recreation: The activities involved iIn the constructive
use of leisure time.

5. Transportation: The transportation services’whith are
used by a client. These may include serv ces supported by
the Department or any other transportation, system.

$ 15/hr.

$ 40/hr.

$ 65/hr.

$100/hr.

$ 15/hr.

S

5/hr.
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An Act entitled: "An Act relating to the chronically mentally ill."
INTRODUCTION

Services for the chronically mentally ill population in Alaska continue
to be plagued by inadequate or no programs, lack of funds for community
services, continuing service fragmentation, and lack of workers to
implement programs. Because of its small population, severe weather,
and relatively young history, Alaska has not yet Joined the rest of the
nation in the severe problem of the homeless chronically mentally ill.
Alaska can be grateful that it has been given a head start to plan for a
situation which 1is inevitable.

Who are the chronically mentally i1l in Alaska? By definition, a
chronically mentally ill (CMI) person is one who has been officially
diagnosed as having major psychiatric disorder with a documented history
of chronicity and persistence, and which impairs the individual®s
occupational, family, social, and personal living skills. Frequently,
the individual®s behavior and/or circumstances are such that inter-
vention by the State is warranted. Applying national mental health data
which states that five percent of the population suffers from one or
more mental disorders, Alaskan®s population in need of services would be
approximately 25,000. Currently about 10,000 persons are being seen in
the Alaska Mental Health system - 1,200 at Alaska Psychiatric Institute
(AP1), and 8,800 through the community mental health system.

The prevalence rate for the specific category under which the CMI falls
is about one percent of the total population, or 25 percent of all

mental disorders. This would suggest that there are approximately 5,500
persons in Alaska in the category of CMI.

CM1 Study

During FY 86, the Division of Mental Health and Developmental Disabilities
(DMHDD) compiled a scientific study (the Boston Study) of the numbers
and functional categn-ies of CMI who were receiving services within the
mental health system ouring a specific period of the fiscal year. This
study indicated that there were 1,394 CMI persons actively receiving
services through the Division. The conclusion is inescapable - only
about one third of the CMI population is being served by our present
community mental health system, and those who are receiving services
cannot depend on a comprehensive system of care that will meet their
needs.
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Function Levels Numbers Percent
1. Dangerous 71 5
2. Unable to function due to symptoms 99 7
3. Lacks activity of daily living
skills 165 12
4. Lacks community living skills 207 15
5. Meeds role support 418 30
6. Seeks treatment 366 26
7. Mental health system independent 68 5

1394 100

The Boston Study of CMI identified the above seven functional Ilevels
among the CMI population, and designed service packages for individual
clients at each functional level. Costs were also developed for each
service package. To estimate the effectiveness of each service package,
a set of outcome measures from the database was developed and assigned
to each package. The current DMHDD budget for the planning population

was also estimated. The goal of the study was to apply a computer model
to these data in order to find affordable service strategies for the
Division.

Budgetary Considerations

Several affordable strategies that would improve system benefit-cost
were suggested. These strategies call for enriched service packages for
clients at the lower levels of functioning. The goal is to improve
overall client progress, reduce the need and dependency on inpatient
beds (APl), promote community-residential living, and increase the
number of clients becoming independent of the mental health system.

The department estimates the cost of a statewide CMI program at $10
million to serve approximately 50* of the total population at risk.
Approximately 2,700 clients would be served in 27 communities across the
state. About 1,300 new clients would be identified from existing
waiting lists and brought into the service delivery system. In addition,
services for the existing 1,394 clients served through the community
mental health system would be improved to ensure a basic level of
quality service.

In order to assure quality and consistency of service, the department
would request administrative support to set-up the CMI system. By
placing staff in regional areas and providing travel funds so they can
travel to local program sites, program and delivery issues can be dealt
with as they arise.

The Department recognizes the compelling need for increased services for
the CMI, and supports HB 412. This bill mandates a continuum of
services for the CMI population. The ultimate goal of the bill is to
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help the CMI to reach their capacity to function as independently as
possible within their local communities.

RECOMMENDED BY:J
Mel Henry,
Division of Mental Health
and Developmental
Disabilities

DATE: *2-/7,0/"'hC*

APPROVED BY:
TMin R. Pugh//Cgommn ssi oner
Ripeartment dt Health and

Social Services

DATE:

FAPER/bepartment dHalth & Social Services

POSITION
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Offered: 2/26/86
Referred: Finance

Original sponsor: Fahrenkamp

BY THE HEALTH, EDUCATION aND
IN THE SENATE SOCIAL SERVICES COMMITTEE

CS FOR SENATE BILL NO. 388 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the chronically mentally ill."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 67.30 is amended by adding new sections Co read:

Sec. 67.30.545. TREATMENT OF THE CHRONICALLY MENTALLY ILL.  The
department shall provide for community based and locally or regionally
coordinated care and treatment of the chronically mentally ill.

Sec. 47.30.547. COMMUNITY SUPPORT SERVICES FOR THE CHRONICALLY
MENTALLY ILL. Communities that provide eligible mental health ser-
vices for the chronically mentally ill may receive funds from the
department for the following program elements:

(1) a short-term residential treatment progx-am for indivi-
duals experiencing an acute episode or a situational crisis requiring
temporary removal from their home environment;

(2) a long-term residential treatment progi'am with a full
day treatment component for persons who require intensive support;

(3) a transitional residential treatment program designed
for persons who are able to take part in programs in thegeneral
community, but who without continued support would be at risk of
returning to a hospital;

(4) a seini-supervised, independent, but structured [living
arrangement for persons who without some support and structure would
be at risk of returning to the hospital;

(5) a day treatment program capable of providing services
for clients whose residential needs are being met but who require

-1- CSSB 388 (HESS)



additional or extended treatment services:

(6) supported work and vocational training programs that
provide opportunities for clients to experience the benefits of mean-
ingful and productive work experiences with graduated levels of skill
and energy required;

(7) socialization centers designed to serve a broad range
of clients, as well as persons living in the community in general.

Sec. 47.30.548. STANDARDS FOR COMMUNITY SUPPORT SERVICES FOR THE
CHRONICALLY MENTALLY ILL. Communities providing mental health ser-
vices for the Chronically mentally ill shall meet and maintain the
following treatment standards:

(1) facilities shall consist of small residential or day
treatment centers, in as close to a normal home or non-institutional
environment as possible without sacrificing client safety or care;

(2) staffing pattei-ns shall reflect the cultural, linguis-
tic, and other social characteristics of the community, and shall
incorporate multidisciplinary professional staff Co meet client diag-
nostic and treatment needs:

(3) programs shall be designed to encourage self-sufficient
and independent: functioning through prevocational and vocational
training;

(4) programs shall promote client participation in plan-
ning, operating, and evaluating daily treatment and rehabilitation;

(5) oprograms shall be designed to coordinate with the
social service system as a whole and in particular shall be designed
to include the following three elements:

(A) emergency or crisis care in an emergency center or
at home by an emergency response team;
(D) an acute hospital for evaluation, diagnosis,

CSSB 388 (HESS) 2



treatment and referral for persons who are in need of acute care;
and

(C) a case management system in which the case manager
serves as a coordinator of the various elements of the system and
as an advocate for the clients in the system; all case managers
shall be under direct supervision of a psychiatrist, psycholo-
gist, or a mental health clinician with a master's degree;

(6) programs shall contain standards for staff
including training in community outreach services and orientation in
cross-cultural issues.

Sec. 2. AS 47.30.550 is amended by adding a new subsection to read:
(b) Notwithstanding (a) of this section, the department shall
purchase 100 percent of the eligible costs of services provided for
the chronically mentally ill, subject to the availability of state
funds to the department for implementing AS 47.30.520 - 47.30.620.
Sec, 3. AS 47.30.570 is amended to read:
Sec. 47.30.570. ELIGIBLE COSTS; MAINTENANCE OF LOCAL EFFORT.
The department shall adopt regulations specifying the types of ser-
vices and program costs eligible for state participation. These regu-
lations shall include

(1) a provision excluding capital expenditures as eligible
costs; [AND]

(2) a requirement that the community entity contractor or
applicant agrees as a condition of contract approval that it will not
supplant existing local fund support of community mental health ser-
vices with funds received under AS 47.30.520 - 47.30.620 and that it
will continue local funding support of community mental health ser-
vices, in any year in which it contracts witli the department, at a
level that is at least equal to the Jlocal funding support in the

-3- CSSB 388 (HESS)
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insurance, indemnity, or
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Introduced: 2/7/86
Referred: Health, Education and
Social Services and Finance

IN THE SENATE BY FAHRENKAMP
SENATE BILL NO. 388
IN THE LEGISLATURE OF Th> STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the chronically mentally ill."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 47.30 is amended by adding new sections to read:

Sec. 47.30.543. TREATMENT OF THE CHRONICALLY MENTALLY ILL.  The
department shall provide for community based and locally or regionally
coordinated care and treatment of the chronically mentally ill.

Sec. 47.30.547. COMMUNITY SUPFORT SERVICES FOR THE CHRONICALLY
MENTALLY ILL. Communities that provide eligible mental health ser-
vices for the chronically mentally ill may receive funds from the
department for the following program elements:

(1) a short-term residential treatment program for indivi-
duals experiencing an acute episode or a situational crisis requiring
temporary removal from their home environment;

(2) a long-term residential treatment program with a full
day treatment component for persons who require intensive support;

(3) a transitional residential treatment program designed
for persons who are able to take part in programs in the general
community, but who without continued support would be at risk of
returning to a hospital;

(4) a semi-supervised, independent, but structured [living
arrangement for persons who without some support and structure would
be at risk of returning to the hospital;

(5) a day treatment program capable of providing services
for clients whose residential needs are Dbeing met but who require
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additional ox- extended treatment services;

(6) supported work and vocational training programs that
provide opportunities for clients to experience the benefits of mean-
ingful and productive work experiences with graduated levels of skill
and energy required;

(7) socialization centers designed to serve a broad range
of clients, as well as persons living in the community in general.

Sec. 47.30.548. STANDARDS FOR COMMUNITY SUPPORT SERVICES FOR THE
CHRONICALLY MENTALLY ILL. Communities providing mental health ser-
vices shall meet and maintain the following treatment standards:

(1) facilities shall consist of small residential or day
treatment centers, in as close to a normal home or non-institutional
environment as possible without sacrificing client safety or care;

(2) staffing patterns shall reflect the cultural, linguis-
tic, and other social characteristics of the community, and shall
incorpox-ate multidisciplinary professional staff to meet client diag-
nostic and treatment needs:

(3) programs shall be designed to encourage self-sufficient
and independent functioning through prevocational and vocational
training;

(4) programs shall promote client participation in plan-
ning, operating, and evaluating daily treatment and rehabilitation;

(5) programs shall be designed to <coordinate with the
social service system as a whole and in particular shall be designed
to include the following three elements:

(A) emergency or crisis care in an emergency center or
at home by an emergency response team;

(B) an acute hospital for evaluation, diagnosis,
treatment and referral for persons who are in need of acute care;

SB 388 -2-
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(C) a case management system in which the case manager
serves as a coordinator of the various elements of the system and
as an advocate for the clients in the system; all case managers
shall be under direct supervision of a psychiatrist, psycholo-
gist, or a mental health clinician with a master's degree;

(6) programs shall contain standards for staff training,
including training in community outreach services and orientation in
cross-cultural issues.

Sec. 2. AS 47.30.550 is amended by adding a new subsection to read:
(b) Notwithstanding (a) of this section, the department shall
purchase 100 percent of the eligible costs services provided for
the chronically mentally ill, subject to the availability of state
funds to the department for implementing AS 47.30.520 - 47.30.620.
Sec. 3. AS 47.30.570 is amended to read:
Sec, 47.30.570. ELIGIBLE COSTS; MAINTENANCE OF LOCAL EFFORT.
The department shall adopt regulations specifying the types of ser-
vices and program costs eligible for state participation. These reqgu-
lations shall include

(1) a provision excluding capital expendi*ures as eligible
costs; [AND]

(2) a requirement that the community entity contractor or
applicant agrees as a condition of contract approval that it will not
supplant existing local fund support of community mental health ser-
vices with funds received under AS 47.30.520 - 47.30.620 and that it
will continue local funding support of community mental health ser-
vices, in any year in which it contracts with the department, at a
level that is at least equal to the Jlocal funding support in the
previous yearj
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(3) a provision that costs of services provided co the
chronically mentally ill under AS 47.30.550(b) that are paid by
insurance, indemnity, or other third-party may not be included as
eligible costs.

SB 388
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Offered: 4/11/86
Referred: Finance

Original sponsor: Rules/Governor

BY THE_STATE AFFAIRS
IN THE SENATE COMMITTEE
(

CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO.391 (State Affairs) am
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the ethical conduct ofgovern-
mental activities; and providing for an effective
date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 39 is amendedby adding a newchapter to read:
CHAPTER 52. ALASKA EXECUTIVE BRANCHETHICS ACT.
ARTICLE 1. DECLARATIONS.

Sec. 39.52.010. "ECLARATION OF POLICY. (a) It is declared (1)
that high moral and ethical standards among public officers in the
executive branch are essential to the conduct of free government; and
(2) that the legislature believes that a code of ethics for the guid-
ance of public officers will discourage those officers from acting
upon personal or financial interests in the performance of their
public responsibilities, will improve standards of public service, and
will promote and strengthen the faith and confidence of the people of
this state in their public officers. It is further declared that
holding public office or employmentis a public trust and that as one
safequard of that trust, the peoplerequire public officers to adhere
to a code of ethics.

(b) The legislature declares that it is the policy of the state,
when a public employee is appointed to serve on a state board  or
commission, that the holding of such offices does not constitute the
holding of incompatible offices unless expressly prohibited by the
Alaska Constitution, this chapter and any opinions or decisions

-1- CSSSSB 391(SA) am
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rendered under it, or another statute.

ARTICLE 2. CODE OF ETHICS
Sec. 39.52.110. SCOPE OF CODE. (a) The legislature reaffirms
that each public officer holds office asa public trust, and any
effort to benefit a personal or financial interest through official
action is a violation of that trust. Inaddition, the legislature
finds that, so long as it does not interfere with the full and faith-
ful discharge of an officer's public duties and responsibilities, this
chapter does not prevent an officer from following other independent
pursuits. The legislature further recognizes that
(1) in a representative democracy, the representatives are
drawn from society and, therefore, cannot and should not be without
personal and financial interests in the decisions and policies of
government;
(2) people who serve as public officers retain their rights
to interests of a personal or financial nature; and
(3) standards of ethical conduct for members of the execu-
tive branch need to distinguish between those minor and inconsequen-
tial conflicts at are unavoidable in a free society, and those
conflicts of interests that are substantial and material.
(b) Unethical conduct is prohibited, but there is no substantial
impropriety if, as to a specific matter, a public officer’s
(1) personal or financial interest in the matter is insig-
nificant, or of a type that is possessed generally by the public or a
large class of persons to which the public officer belongs, or
(2) action or influence would have insignificant or conjec-
tural effect on the matter.
(c) The attorney general, designated supervisors, hearing offi-
cers, and the personnel board must be guided by this section when

CSSSSB 291(SA) am -2-
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issuing opinions and reaching decisions.

Sec. 39.52.120. MISUSE OF OFFICIAL POSITION. (a) A public
officer may not use, or attempt to wuse, an official position for
personal gain, and may not intentionally secure or grant unwarranted
benefits or treatment for any person.

(b) A public officer may not

(1) seek other employment or contracts through the wuse or
attempted use of official position;

(2) accept, receive, or solicit compensation for the per-
formance of official duties or responsibilities from a person other
than the state;

(3) use state time, property, equipment, or other facil-
ities to benefit personal or financial interests; or

(4) take or withhold official action in order to affect a
matter in which the public officer has a personal or financial inter-
est; or

(5) attempt to benefit a personal or financial interest
through coercion of a subordinate.

Sec. 39.52.130. IMPROPER GIFTS. (a) A public officer may not
solicit, accept, or receive, directly or indirectly, a gift, whether
in the form of money, service, loan, travel, entertainment,
hospitality,, employment, promise, or in any other form, that is a
h* 'efit to the officer’s personal or financial interests, under
circumstances in which it could reasonably be inferred that the gift
is intended to influence the performance of official duties, actions,
or judgment.

(b) Notice of the receipt by a public officer of a gift with a
value in excess of $50, including the name of the giver and a descrip-
cion of the gift and its approximate value, must be provided to the

-3- CSSSSB 391(SA) am
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designated supervisor within 30 days after the date of its receipt if
the public officer may take or withhold official action that affects
the giver.

(c) In accordance with AS 39.52.240, a designated supervisor may
request guidance from the attorney general concerning whether accep-
tance of a particular gift is prohibited.

(d) The restrictions relating to gifts imposed by this section
do not apply to a campaign contribution to a candidate for elective
office if the contribution complies with laws and regulations govern-
ing elections and campaign disclosure.

Sec. 39.52.140. IMPROPER USE OR DISCLOSURE OF INFORMATION.  (a)
A current or former public officer may not disclose or use information
gained in the course of, or Dby reason of, the officer's official
duties that qould in any way result in the receipt of any benefit for
the officer or an immediate family member, if the information has not
also been disseminated to the public.

(b) A current or former public officer may not disclose or use,
without appropriate authorization, information acquired in the course
of official duties that is confidential by law.

Sec. 39.52.150. IMPROPER INFLUENCE IN STATE GRANTS, CONTRACTS,
LEASES, OR LOANS. (a) A public officer, or an immediate family
member, may not attempt to acquire, receive, apply for, be a party to,
or have a personal or financial interest in a state grant, contract,
lease, or loan if the public officer may take or withhold official
action that affects the award, execution, or administration of the
state grant, contract, lease, or loan.

(b) The prohibition in (a) of this section does not apply to
state grant, contract, or lease competitively solicited wunless the
officer

CSSSSB 391(SA) anm 4
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(1) is employed by the administrative unit awarding the
grant, contract, or lease or is employed by the administrative unit
for which the grant, contract, or lease is let; or

(2) takes official action with respect to the award, exe-
cution, or administration of the grant, contract, or lease.

(c) The prohibition in (a) of this section does not apply to. a
state loan if

(1) the public officer does not take or withhold official
action that affects the award, execution, or administration of the
loan held by the officer, or an immediate family member;

(2) the loan is generally available to members of the
public; and

(3) the loan is subject to fixed eligibility standards.

(d) A public officer shall report in writing to the designated
supervisor a personal or financial interest held by the officer, or an
immediate family member, in astate grant, contract, lease, or loan
that isawarded, executed, or administered by the agency the officer
serves.

Sec. 39.52.160. IMPROPER REPRESENTATION. (a) A public officer
may not represent, advise, or assist a person in any matter pending
before the administrative unit that the officer serves, if the rep-
resentation, advice, or assistance is

(1) for compensation, unless the representation, advice,
assistance, and compensation are required by statute, regulation, or
court rule, or is otherwise customary; or

(2) without compensation, but rendered to benefit a per-
sonal or financial interest of the public officer.

(b) This section does not prohibit activities related to collec-
tive bargaining.

-5- CSSSSB 391(SA) anm
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(c) This section does not preclude a non-salaried member of

board or commission from representing, advising, or assisting in any
matter in which the member has a personal or financial interest reg-
ulated by the board or commission on which the member serves, except
that the member must act in accordance with AS 39.52.220.

Sec. 39.52.170. OUTSIDE EMPLOYMENT RESTRICTED. (a) A public
employee may not render services to benefit a personal or financial
interest or engage in or accept employment outside the agency which
the employee serves, if the outside employment or service is incom-
patible or in conflict: with the proper discharge of official duties,

(b) A public employee rendering services for compensation,
engaging in employment outside the employee’s agency, shall report by
July 1 of each year the outside services or employment to the employ-
ee's designated supervisor. During the year, any change in an employ-
ee's outside service or employment activity must be reported to the
designated supervisor as it occurs.

Sec. 39.52.180. RESTRICTIONS ON EMPLOYMENT AFTER LEAVING STATE
SERVICE. (a) A public officer who leaves state service may not, for
two years after leaving state service, represent, advise, or assist a
person for compensation regarding a matter that was under considera-
tion by the administrative unit served ty that publicofficer, and in
which the officerparticipated personally andsubstantially through
the exercise of official action. For the purposes of this subsection,
"matter" includes a case, proceeding, application, contract, or deter-
mination, but does not include the proposal or consideration of legis-
lative bills, resolutions and constitutional amendments, or other
legislative measures; or the proposal, consideration, or adoption of
administrative regulations.

(b)  Nothingin this section prohibits an agency from contracting

CSSSSB 391(SA) anm -6-
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1 with a former public officer to act on a matter on behalf of the
2 state.

3 (c) The head of an agency may waive application of (a) of this
A section after determining that representation by a former public
5 officer is not adverse to the public interest. The waiver must be in
6 writing and a copy of the waiver must be provided to the attorney
7 general for approval or disapproval.

8 Sec. 39.52.190. AIDING A VIOLATION PROHIBITED. It is a viola-
9 tion of this chapter for a public officer to knowingly aid another
10 public officer in a violation of this chapter.

11 ARTICLE 3. DISCLOSURE AND ACTION TO PREVENT

12 VIOLATION OF CODE.

13 Sec. 39.52.210. DECLARATION OF POTENTIAL VIOLATIONS BY PUBLIC
14 EMPLOYEES. (a) A public employee who is involved in a matter that
15 may result in a violation of AS 39.52.110 -- 39.52.190 shall

16 (1) refrain from taking any official action relating to the
17 matter until a determination is made under this section; and

18 (2) immediately disclose the matter in writing to the
19 designated supervisor.

20 (b) A public employee's designated supervisor shall make a
21 written determination whether an employee's involvement violates
22 AS 39.52.110 -- 39.52.190. If the supervisor determines that a vio-
23 lation could exist or will occur, the supervisor shall,

24 (1) reassign duties to cure the employee's potential vio-
25 lation, if feasible; or

26 (2) direct the divestiture cr removal by the employee of
27 the personal or financial interests that give rise to the potential
28 violation.,

29 (c) A designated supervisor may request guidance from the

7. CSSSSB 391(SA) am
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attorney general, in accordance with AS 39.52.240, when determining
whether a public employee is involved in a matter that may result in a
violation of AS 39.52.110 -- 39.52.190.

Sec. 39.52.220. DECLARATION OF POTENTIAL VIOLATIONS BY MEMBERS
OF BOARDS OR COMMISSIONS.  (a) A member of a board or commission who
is involved in a matter that may result in a violation of AS 39.52.110
- 39.52.190 shall disclose the matter on the public recorci and in
writing to the designated supervisor. The supervisor shall determine
whether the member's involvement violates AS 39.52.110 -- 39.52.190.
[f a member of the hoard or commission objects to the ruling of the
supervisor, or if the supervisor discloses an involvement requiring a
determination, the members present at a meeting, excluding the in-
volved member, shall vote on the matter. If the supervisor or a
majority of the members voting determine that a violation will exist
if the member continues to participate, the member shall refrain from
veting, deliberating, or participating in the matter.

(b) The designated supervisor or the board or commission may
request guidance from the attorney general, in accordance with AS 39.-
52.240, when determining whether a member of a hoard or commission s
involvea in a matter that may result in a violation of AS 39.52.110 --
39.52.190.

Sec. 39.52.230. REPORTING OF POTENTIAL VIOLATIONS. A person may
report to a public officer's designated supervisor, under oath and in
writing, a potential violation of aS 39.52.110 -- 39.52.190 by the
public officer. The supervisor shall provide a copy of the report to
the officer who is the subject of the report, and  shall review the
repor: to determine whether a violation may exist. The supervisor
shall act in accordance with AS 39.52.210 or 39.52.220 if the supervi-
sor determines that the matter may result in a violation  of

CSSSSB 391(i"A) am -8-
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AS 39.52.110 -- 39.52.190.

Sec. 39.52.240. ADVISORY OPINIONS. (a) Upon the written re-
quest of a designated supervisor or a hoard or commission, the attor-
ney general shall issue opinions interpreting this chapter.  The re-
quester must supply any additional information requested by the attor-
ney general in order to issue the opinion. Within 60 days after
receiving a complete request, the attorney general shall issue an
advisory opinion on the question,

(b) The attor-ney general may offer oral advice if delay would
cause substantial inconvenience or detriment to the requesting party.

(c) The designated supervisor or a board or commission shall
make a written determination based on the advice of the attorney
general. If the advice of the attorney general provides mors than one
way for a public officer to avoid or correct a problem found under
AS 59.52.110 -- 39.52.190, the designated supervisor or thp board or
commission shall, after consultation with the officer, determine the
alternative that is most appropriate and advise the officer of any
action required of the officer to avoid or correct the problem.

(d) A public officer is not liable under this chapter for any
action carried out in accordance with a determination made under
AS 39.52.210 -- 39.52.240 if the officer fully disclosed all relevant
facts reasonably necessary to the determination.

(e) The attorney general may reconsider, revoke, or modify an
advisory opinion at any time, including upon a showing that material
facts were omitted or misstated in the request for the opinion.

(f) A person may rely on an advisory opinion that is currently
in effect.

(g) A request for advice made under (a) of this section s
confidential.
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(h) The attorney general shall publish in the Alaska Administra-
tive Journal, with sufficient deletions to prevent disclosure of the
persons whose identities are confidential under (g) of this section,
the advisory opinions issued under this section that the attorney
general determines to be of major import because of their general
applicability to executive branch officers.

Sec. 39.52.250. ADVICE TO FORMER PUBLIC OFFICERS. (a) A former
public officer may request, in writing, an opinion from the attorney
general interpreting this chapter. Ihe attorney general shall give
advice in accordance with AS 39,52.240(s) or (b) and publish opinions
in accordance with AS 39.52.240(h).

(b) A former public officer is not liable under this chapter for
any action carried out in accordance with the advice of the attorney
general issued under this section, if the public officer fully dis-
closed all relevant facts reasonably necessary to the issuance of the
advice.

Sec. 39.52.260. DESIGNATED SUPERVISOR'S REPORT AND  ATTORNEY
GENERAL REVIEW. (a) A designated supervisor shall quarterly submit a
report to the attorneygeneral which states the facts, circumstances,
and disposition of any disclosure made under AS 39.52.210 -- 39.52.-
240.

(b) The attorneygeneral shall review determinations reported
under this section.  The attornev geneial may request additional
information from a supervisor concerning a specific disclosure and its
disposition.

(c) The report prepared under this section is confidential and
not available for public inspection unless foxmal proceedings under
AS 39.52.350 are initiated based on the report. If formal proceedings
are initiated, the vrelevant portions of the report are public
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documents open to inspection. The attorney general shall, however,
make available to the public a summary of the reports received under
this section, with sufficient deletions to prevent disclosure of a
person's identity.

ARTICLE 4. COMPLAINTS; HEARING PROCEDURES.

Sec. 39.52.310. COMPLAINTS.  (a) The attorney general may
initiate a complaint, or elect to treat as a complaint any matter
disclosed under AS 39.52.210, 39.52.220, 39.52.250, or 39.52.260.

(b) A person may file a complaint with the attorney general
regarding the conduct of a current or former public officer. A com*
plaint must be in writing, be signed under oath, and contain a clear
statement of the details of the alleged violation.

(c) If a complaint alleges a violation of AS 39.52.110 -- 39.-
52.190 by the governor, lieutenant governor, or the attorney general,
the matter shall be referred to the personnel board. The personnel

board shall retain independent counsel who shall act in the place of
the attorney general under (d) -- (i) of this section, AS 39.52.320 --
39.52.350, and AS 39.52.360(c) and (d).

(d) The attorney general shall review each complaint filed, to
determine whether it is properly completed and contains allegations
which, if true, would constitute conduct in violation of this chapter.
The attorney general may require the complainant to provide additional
information before accepting the complaint. If the attorney general
determines that the allegations in the complaint do not warrant an
investigation, the attorney general shall dismiss the complarnt with
notice to the complainant and the subject of the complaint.

(e) The attorney general may refer a complaint to the subject's
designated supervisor for resolution under AS 39.52.210 or 39,52.220.

(f) If the attorney general accepts a complaint for inves-
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tigation, the attorney general shall serve a copy of the complaint
upon the subject of the complaint, for a response. The attorney
general may require the subject to provide, within 20 days after ser-
vice, full and fair disclosure in writing of all facts and circum-
stances pertaining to the alleged violation. Misrepresentation of a
material fact in a response to the attorney general is a violation of
th.'s chapter. Failure to answer within the prescribed time, or within
any additional time period that may be granted in writing by the
attorney general, may be considered an admission of the allegations in
the complaint.

(g) If a complaint is accepted under (f) of this section, the
attorney general shall investigate to determine whether a violation of
this chapter has occurred. At any stage of an investigation or re-
view, the attorney general may issue a subpoena under AS 39.52.350.

(h) Aviolation of this chapter may be investigated within two
years after discovery of the alleged violation.

(1) The unwillingness of a complainant to assist in an investi-
gation, the withdrawal of a complaint, or restitution by the subject
of the complaint may, but need not in and of itself, justify termina-
tion of an investigation or proceeding.

Sec. 39.52.320. DISMISSAL BEFORE FORMAL PROCEEDINGS. If, after
investigation, it appears that there is no probable cause to believe
that a violation of ‘ehis chapter has occurred, the attorney general
shall dismiss the complaint and prepare and file a confidential suimna-
ry with the personnel board  The attorney general shall communicate
disposition of the matter promptly to the complainant and to the
subject of the complaint.

Sec. 39.52.330. CORRECTIVE OR PREVENTIVE ACTION.  After deter-
mining that the conduct of the subject of a complaint does not warrant
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a hearing under AS 39.52.360, the attorney general shall recommend
action to correct or prevent a violation of this chapter. The attor-
ney general shall communicate the recommended action to the complain-
ant and the subject of the complaint. The subject of the complaint
shall comply with the attorney general's recommendation.

Sec. 39.52.340. CONFIDENTIALITY. (a) Before the initiation of
formal proceedings under AS 39.52.350, information regarding an inves-
tigation conducted under this chapter, or obtained by the attorney
general during the investigation, is confidential. The attorney
general and all persons contacted during the course of an investiga-
tion shall maintain confidentiality regarding the existence of the
investigation. A person who violates this section is gquilty of a
class A misdemeanor.

(b) It is not a violation of this section for a person to con-
tact an attorney or to participate in a criminal investigation.

(c) The subject of the complaint may, in writing, waive the
confidentiality protection of this section.

Sec. 39.52.350. PROBABLE CAUSE FOR HEARING. (a) |If the attor-
ney general determines that there is probable cause to believe that a
knowing violation of this chapter or a violation that cannot be cor-
rected under AS 39.52.330 has occurred, or that the subject of a com-
plaint failed to comply with a recommendation for corrective or pre-
ventive action, the attorney general shall initiate formal proceedings
by serving a copy of an accusation upon the subject of the accusation.
The accusation shall specifically set out the alleged violation.
After service, the accusation is a public document open to inspection.
Except as provided in AS 39.52.370(c), all subsequent proceedings are
open to the public.

(b) The subject of the accusation shall file an answer with the
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attorney general within 20 days after service of the accusation, or at
a later time specified by the attorney general. If the subject of the
accusation fails to timely answer, the allegations are considered
admitted.

(c) If the subject of the accusation denies that a violation of
this chapter has occurred, the attorney general shall refer the matter
to the personnel board, which shall appoint a hearing officer to con-
duct a hearing.

(d) If the subject of the accu .ation admits a violation of this
chapter, the attorney general shall refer the matter to the personnel
board to impose penalties under AS 39.52.410, 39.52.440, and 39.52.-
450, as appropriate

Sec. 39.52.360. HEARINGS. (a) The hearing officer may convene
a pre-hearing conference to set a time and place for the hearing, and
for stipulation as to matters of fact and to simplify issues, identify
and achedule pre-hearing matters, and resolve other similar matters
before the hearing.

(b) The hearing officer may administer oaths, hold hearings, and
take testimony. Upon application by a party to the hearing, the
hearing officer may issue subpoenas under AS 39.52.380.

(c) The attorney general shall present the charges before the
hearing officer. At a hearing, the attorney general has the burden of
demonstrating by a preponderance of the evidence that thesubject of
the accusation has, by act or omission, violated this chapter.

(d) Theparties to a hearing are theattorney general and the
subject of the accusation.The subject of  an accusation may be repre-
sented by counsel. Each party has an opportunity to be heard and
cross-examine witnesses, who shall testify under oath.

(e) The Administrative Procedure Actdoes not apply to hearings
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