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interest of 12% per annum on the unpaid taxes are changed if returns are 

filed late.

Given these facts, this taxpayer would be forced to file a return with 

estimated consumption figures. This would put us into a penalty situation 

of one sort or another and also require us to file amended returns and 

possible requests for refund, i.e., if the consumption was under estimated 

we would be required to file an amended return, pay the additional tax plus 

penalties and interest. On the other hand, if the consumption was over 

estimated, we would have to file an amended return and also file for a 

refund, for the amount of the overpayment.

The crux here is that although the state charges penalties and interest on 

late filings, there is no provision for paying interest to the taxpayer on 

any overpayments.

To accurately track, calculate and file the returns for this tax would 

force us to add a person to o u r  staff at an estimated annual cost of 

approximately $30,000.
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Using as a base the return filed in October 1985 where we paid 

approximately $12,900 in taxes, our annual tax liability would be estimated 

at S150,000. To force tne taxpayer to add an additional cost of $30,000 for 

additional staff plus additional return filings, penalty and interest 

payments and loss of use of funds in the case of overpayments seems to be 

an extremely harsh burden for the taxpayer to bear.

I would also like to point out that Crowley's Alaska Hydro-Train operation 

sails the inside route through southeastern Alaska on its weekly trips to 

and from Whittier. Although it extends our sailing time by approximately 

one day over the more risky outside route, it is for safety reasons that 

we, and I assume other carriers, use the inside route, exposing ourselves, 

to the fuel use tax interpretation held by the Department of Revenue. If 

SB 387 is not passed and the tax upheld, we would not change our route, 

however, a more marginal carrier might change his sailing to the outside 

route to avoid the tax, thus increasing the risk to safe arrival of cargo, 

crew and equipment.
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At any rate, if SB 387 fails, increased costs will be passed on to the 

shippers, eventually affecting the cost of goods purchased by the ultimate 

consumer, the permanent residents of the State of Alaska.

I wish to thank the committee on behalf of Crowley Maritime Corporation and 

myself for allowing the time to express the views of a person who is 

intimately involved in administrating compliance and encourage your support 

of Senate Bill 387.
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T E S T I M O N Y  O F  TO TEM  OCEAN T R A I L E R  E X P R E S S ,  I N C .  ( T O T E )  
BY E V E R E T T  T R O U T ,  V I C E  P R E S I D E N T  O F  O P E R A T I O N S  

B E F O R E  T H E  A L A S K A  S E N A T E  F I N A N C E  C O M M I T T E E  
I N  S U P P O R T  O F  S E N A T E  B I L L  N O .  3 8 7  

MARCH 4 ,  1 9 8 6

M a d a m  C h a i r p e r s o n ,  M r .  C h a i r m a n ,  m e m b e r s  o f  t h e  C o m m i t t e e ,  T O T E  i s  
t e s t i f y i n g  t o d a y  o n  o u r  o w n  b e h a l f  a n d  o n  b e h a l f  o f  o t h e r  o c e a n  
c a r r i e r s  s h i p p i n g  b e t w e e n  t h e  s t a t e s  o f  A l a s k a  a n d  W a s h i n g t o n .  We 
w i s h  t o  e x p r e s s  o u r  s u p p o r t  o f  S e n a t e  B i l l  3 8 7 ,  w h i c h  w a s  i n t r o d u c e d  
t o  c l a r i f y  t h e  o r i g i n a l  i n t e n t  o f  t h e  l e g i s l a t u r e  f o r  t h e  A l a s k a  
M o t o r  F u e l  T a x  A c t ,  a n d  t o  e l i m i n a t e  a n y  a m b i g u i t y  i n  t h a t  a c t  i n  
r e l a t i o n  t o  f u e l  b r o u g h t  i n t o  t h e  s t a t e  i n  t h e  f u e l  s t o r a g e  t a n k s  o f  
w a t e r c r a f t .

T h e  M o t o r  F u e l  T a x  A c t  w a s  p a s s e d  a s  l a w  b y  t h e  t e r r i t o r i a l  
l e g i s l a t u r e  i n . J J 1 4 - 9 ^ y £ > W e  b e l i e v e  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  t o  
t a x  f u e l  s o l d  i n  A l a s k ' a  a n d  b u l k  f u e l  s h i p p e d  a s  c a r g o  i n t o  A l a s k a  
f o r  p e r s o n a l  u s e  i n  t h e  s t a t e .  T h e  l e g i s l a t u r e  i n t e n d e d  t o  p r e v e n t  
t h e  s h i p p i n g  o f  u n - t a x e d  b u l k  f u e l  i n t o  A l a s k a .  T h e  l e g i s l a t u r e  d i d  
n o t  i n t e n d  t o  t a x  f u e l  b r o u g h t  i n t o  t h e  s t a t e  i n  f u e l  s t o r a g e  t a n k s  
o n  a  w a t e r c r a f t  f o r  t h e  p u r p o s e  o f  o p e r a t i n g  t h e  w a t e r c r a f t .

A l a s k a  f o l l o w e d  t h i s  l e g i s l a t i v e  i n t e n t  u n t i l  J u n e  o f  1 9 8 5 .  N o  f a x  
w a s  a s s e r t e d  o r  c o l l e c t e d  o n  f u e l  b r o u g h t  i n t o  t h e  s t a t e  i n  f u e l  
s t o r a g e  t a n k s  o n  a  w a t e r c r a f t  f o r  t h e  p u r p o s e  o f  o p e r a t i n g  t h e  
w a t e r c r a f t .  I n  J u n e  o f  1 9 8 5 ,  t h e  D e p a r t m e n t  o f  R e v e n u e  a r b i t r a r i l y  
d e t e r m i n e d  t o  r e d e f i n e  t h e  l e g i s l a t i v e  i n t e n t  a n d  t o  c o l l e c t  a  t a x  
o n  t h i s  b u n k e r  f u e l .  We s t r o n g l y  d i s a g r e e  w i t h  t h i s  r a d i c a l  n e w  
i n t e r p r e t a t i o n  a n d  b e l i e v e  t h a t ,  i n  a t t e m p t i n g  t o  r e i n t e r p r e t  t h e  
l a w  a n d  i m p o s e  a  n e w  t a x ,  t h e  D e p a r t m e n t  v i o l a t e d  t h e  i n t e n t  o f  t h e  
l e g i s l a t u r e  a s  e x p r e s s e d  i n  b o t h  t h e  M o t o r  F u e l  T a x  A c t  a n d  t h e  
A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  A c t .

T h e  D e p a r t m e n t  h a s  a s s e r t e d  t h i s  t a x  i s  a  u s e r  t a x .  T h e  c o n c e p t  o f  
a  u s e r  t a x  i s  t o  p a y  f o r  a  s e r v i c e .  T h e  S t a t e  o f  A l a s k a  i t s e l f  
p r o v i d e s  v i r t u a l l y  n o  s e r v i c e  f o r  o u r  i n d u s t r y .  A i d s  t o  n a v i g a t i o n ,  
d r e d g i n g ,  s a f e t y  a t  s e a ,  i n s p e c t i o n s ,  a n d  v e s s e l  s a f e t y  a r e  c o v e r e d  
b y  t h e  f e d e r a l  g o v e r n m e n t .  T O T E ' s  p o r t  a n d  d o c k s i d e  f a c i l i t i e s  a r e  
p a i d  f o r  b y  d o c k a g e  f e e s  a n d  r e n t a l  p a y m e n t s  t o  t h e  P o r t  o f  
A n c h o r a g e ,  w h i c h  w e r e  a p p r o x i m a t e l y  $ 1 . 5  m i l l i o n  i n  1 9 8 5 .  I n  
a d d i t i o n ,  T O T E  i s  a n  A l a s k a  C o r p o r a t i o n  a n d  p a y s  s u b s t a n t i a l  t a x e s  
t o  t h e  S t a t e  o f  A l a s k a ,  i n c l u d i n g  i n c o m e ,  p r o p e r t y  a n d  p a y r o l l  t a x e s .

A t a x  o n  b u n k e r  f u e l  c o n s u m e d  i n  A l a s k a  w a t e r s  e n c o u r a g e s  c a r r i e r s  
t o  a v o i d  t r a v e l  w i t h i n  t h e  t h r e e - m i l e  l i m i t .  P o r t s  s u c h  a s  
A n c h o r a g e ,  w h i c h  l i e  f a r t h e r  w i t h i n  A l a s k a  w a t e r s ,  w o u l d  b e  d i s ­
c r i m i n a t e d  a g a i n s t ,  a s  w o u l d  c a r r i e r s  s e r v i n g  t h o s e  p o r t s .  T O T E  
s e r v e s  t h e  P o r t  o f  A n c h o r a g e ,  o n l y ,  i n  o u r  s e r v i c e  t o  A l a s k a .  O u r  
s h i p s  c r u i s e  s i x  h o u r s  i n  e a c h  d i r e c t i o n  t h r o u g h  C o o k  I n l e t .  I f  a 
t a x  i s  i m p o s e d  o n  b u n k e r  f u e l ,  m o s t  o f  T O T E ' s  t a x  w o u l d  r e s u l t  f r o m  
s a i l i n g  t h r o u g h  C o o k  I n l e t  t o  A n c h o r a g e .



A n y  i n c r e a s e  i n  t a x e s  w i l l  i n c r e a s e  c o s t s  t o  t h e  A l a s k a  c o n s u m e r .
T h e  p a s t  t w o  y e a r s  h a v e  b e e n  u n p r o f i t a b l e  f o r  m a n y  c a r r i e r s  i n  o u r  
i n d u s t r y ,  a n d  s e v e r a l  o p e r a t o r s  h a v e  b e e n  f o r c e d  f r o m  t h e  b u s i n e s s  
a s  a  r e s u l t .  T h e  n e x t  t w o  y e a r s  a r e  a l s o  e x p e c t e d  t o  b e  d i f f i c u l t .  
A n y  n e w  t a x e s  w o u l d  w o r s e n  t h e  c o n d i t i o n  o f  t h e  i n d u s t r y  a n d  t h i s  
u l t i m a t e l y  i n c r e a s e s  c o s t s  t o  t h e  A l a s k a  c o n s u m e r .

O u r  i n d u s t r y  h a s  f i l e d  a p p e a l s  w i t h  t h e  D e p a r t m e n t  o f  R e v e n u e  
c o n t e s t i n g  t h i s  n e w  t a x .  O u r  a t t o r n e y s  h a v e  f i l e d  a  l e g a l  b r i e f  
d o c u m e n t i n g  t h e  i m p r o p r i e t y  o f  t h e  D e p a r t m e n t ' s  i m p o s i t i o n  o f  a  n e w  
t a x .  A l t h o u g h  w e  e x p e c t  t o  u l t i m a t e l y  p r e v a i l  i n  t h i s  m a t t e r ,  t h i s  
a r d u o u s  a n d  e x p e n s i v e  p r o c e s s  c a n  b e  a v o i d e d  b y  c l a r i f y i n g  t h e  A c t  
t h r o u g h  S e n a t e  B i l l  3 8 7 .

I n  S u m m a r y ,  S e n a t e  B i l l  3 8 7  w a s  i n t r o d u c e d  t o  c l a r i f y  t h e  o r i g i n a l  
i n t e n t  o f  t h e  l e g i s l a t u r e  f o r  t h e  A l a s k a  M o t o r  F u e l  T a x  A c t ,  a n d  t o  
e l i m i n a t e  a n y  a m b i g u i t y  i n  t h a t  a c t  i n  r e l a t i o n  t o  f u e l  b r o u g h t  i n t o  
t h e  s t a t e  i n  t h e  f u e l  s t o r a g e  t a n k s  o f  w a t e r c r a f t .  T h i s  b i l l  w i l l  
r e l i e v e  t h e  i n d u s t r y  a n d  t h e  D e p a r t m e n t  o f  R e v e n u e  f r o m  a n  e x p e n s i v e  
a p p e a l  a n d  l i t i g a t i o n  p r o c e s s  r e s u l t i n g  f r o m  t h e  D e p a r t m e n t ' s  
r a d i c a l  n e w  i n t e r p r e t a t i o n  o f  t h e  A c t .  F i n a l l y ,  t h i s  b i l l  w i l l  
r e m o v e  a  b u r d e n  f r o m  w a t e r  c a r r i e r s  a n d  c o n s u m e r s  i n  A l a s k a .

I  t h a n k  y o u  f o r  t h i s  o p p o r t u n i t y  t o  e x p r e s "  t h e  v i e w s  o f  T O T E  a n d  o f  
o u r  i n d u s t r y .  We e n c o u r a g e  y o u r  s u p p o r t  o f  S e n a t e  B i l l  3 8 7  a n d  w i l l  
a n s w e r  a n y  q u e s t i o n s  y o u  h a v e  a t  t h i s  t i m e .
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L E G AL  A N A L Y S I S  O F  T H E  AL ASKA MOTOR F U E L  TAX AS A P P L I E D  TO 
F U E L  P U R C H A S E D  O U T S I D E  TH E  S T A T E  AND CONSUMED I N  ALASKAN WATERS

I .  I N T R O D U C T I O N  

T h e  D e p a r t m e n t  o f  R e v e n u e  o f  t h e  S t a t e  o f  A l a s k a  b y  l e t t e r  

d a t e d  J u n e  1 0  , 1 9 8 5  h a s  a d v i s e d  n u m e r o u s  f o r e i g n  a n d  d o m e s t i c  

s h i p p i n g  l i n e s  e n g a g e d  i n  f o r e i g n  a n d  i n t e r s t a t e  c o m m e r c e  t h a t  

t h e y  a r e  s u b j e c t  t o  t h e  M o t o r  F u e l  T a x  ( A S  4 3 . 4 0 . 0 1 0 )  o f  f i v e  

c e n t s  p e r  g a l l o n  o n  a l l  f u e l  c o n s u m e d  i n  p r o p e l l i n g  t h e  v e s s e l s  

i n  A l a s k a n  w a t e r s .  T h e  t a x  i s  i m p o s e d  a l t h o u g h  t h e  f u e l  i s  

p u r c h a s e d  o u t - o f - s t a t e  a n d  d o e s  n o t  c o m e  t o  r e s t  i n  A l a s k a .

T h i s  m a t t e r  c o n c e r n s  s u b s e c t i o n s  o f  t h e  s t a t u t e  a s  i n t e r ­

p r e t e d ,  a d m i n i s t e r e d ,  a n d  e n f o r c e d  b y  t h e  A u d i t  D i v i s i o n  w h e r e b y  

i t  c l a i m s  t h e  t a x  i s  a p p l i c a b l e  o n  m o t o r  f u e l  u s e d  ( c o n s u m e d )  i n  

a n d  o n  w a t e r c r a f t  o f  a l l  d e s c r i p t i o n s .  A l a s k a  S t a t u t e  4 3 . 4 0 . 0 1 0  

( b ) ( 2 )  a n d  ( c )  a r e  a t  i s s u e .  S u b s e c t i o n  ( a )  o f  t h e  s t a t u t e  

i n v o l v i n g  t a x  o f  f i v e  c e n t s  a  g a l l o n  o n  t h e  s a l e  o r  t r a n s f e r  o f  

s u c h  f u e _  i n  A l a s k a  i s  n o t  i n  d i s p u t e .

S e c .  4 3 . 4 0 . 0 1 0 .  T a x  o n  t r a n s f e r s  o r  c o n s u m p t i o n  o f  
m o t o r  f u e l  a n d  e x p e n d i t u r e  o f  p r o c e e d s .
( b )  T h e r e  i s  l e v i e d  a  t a x  o f  e i g h t  c e n t s  a  g a l l o n  o n  
a l l  m o t o r  f u e l  c o n s u m e d  b y  a  u s e r ,  e x c e p t  t h a t
( 2 )  t h e  t a x  o n  m o t o r  f u e l  u s e d  i n  a n d  o n  w a t e r c r a f t  o f  
a l l  d e s c r i p t i o n s  i s  f i v e  c e n t s  a  g a l l o n ,  * * *
( c )  * * *  E v e r y  u s e r  s h a l l  l i k e w i s e  r e m i t  t h e  t a x  a c c r u e d  
o n  m o t o r  f u e l  a c t u a l l y  u s e d  b y  t h e  u s e r  d u r i n g  e a c h  
m o n t h .

S e c .  4 3 . 4 0 . 1 0 0 .  D e f i n i t i o n s .
( 2 )  " M o t o r  F u e l "  m e a n s  f u e l  u s e d  i n  a n  e n g i n e  f o r  t h e  
p r o p u l s i o n  o f  a  m o t o r  v e h i c l e  o r  a i r c r a f t ,  a n d  f u e l  
u s e d  i n  a n d  o n  w a t e r c r a f t  f o r  a n y  p u r p o s e ,  .  .  .  * * *
( 4 )  " U s e r "  m e a n s  a  p e r s o n  c o n s u m i n g  o r  u s i n g  m o t o r

u e l ,  w h o  e i t h e r  • - -
( A ) p u r c h a s e s  t h e  f u e l  o u t  o f  t h e  s t a t e  a n d  s h i p s ,  i t
i n t o  t h e  s t a t e  f o r  p e r s o n a l  u s e  i n  t h e  s t a t e ;  " . ~ .



T h e  D e p a r t m e n t  o f  R e v e n u e  h a s  i n t e r p r e t e d  th e s u b s e c t i o n s  in t h e

following manner:

" T h i s  tax is a u s e r  tax. T h e  f u e l  p u r c h a s e d  o u t  of 
s t a t e  a n d  u s e d  o r  c o n s u m e d  w i t h i n  A l a s k a  w a t e r s  o n  
w a t e r c r a f t  is s u b j e c t  to the A l a s k a  M o t o r  Fu e l tax.
3 v e r y  u s e r  is r e q u i r e d  to r e m i t  t h e  tax a c c r u e d  o n  
mo tor fuel imported  into the St a te  and used during each 
mo nt h ."  [Empnasis added]. La tter o f  J u n e  10, 1985 from 
John  Hanson, R e v e n u e  Auditor.

I I .  I S S U E

W h e t h e r  t h e  A u d i t  D i v i s i o n ' s  i n t e r p r e t a t i o n  o f  t h e  m o t o r  

fu e l  tax s t a t u t e  is c o r r e c t  a n d  c o n s t i t u t i o n a l .

I I I .  ARGUMENT 

A .  U N C O N S T I T U T I O N A L  BURDEN ON COMMERCE

1. The M o t o r  Fuel Tax as a d m i n i s t e r e d  by the Audit Div is i on  is 

an u n c o n s t i t u t i o n a l  b u r d e n  on i n t e r s t a t e  and f o r e i g n  c o m m er c e 

because it is i m p e r m i s s i b l e  for a state to tax the m e r e  c o n s u m p­

tion of fu e l u s e d  in p r o v i d i n g  t he m o t i v e  p o w e r  o f  v e s s e l s  

s a i l i n g  in its w a t e r s .  H e l s o n  v. K e n t u c k y , 279 U. S.  245, 73

L .E d . 663 , 49 S . C t  279 ( 1 9 2 9 ) .  He I s o n  w a s  r e a f f i r m e d  b y  the

S u p r e m e  C o u r t  in U n i t e d  A i r l i n e s  v. M a h i n , 410 U.S. 62 3, 35

L . S d . 2 d  545, 93 S.Ct. 1186 (1973). The co ur t in Unit ed A irlines

r e - e m p h a s i z e d  t he  v a l i d i t y  of the d i s t i n c t i o n  of  w h y  it is 

p er m is s ib le  for a s t at e  to tax s t o r a g e  of f u e l  b e f o r e  l o a d i n g ,  

but not mer e c o n s u m p t i o n  of it. At 35 L.Ed.2d 552-553:

Re ta in ing the line at this point mi ni mi ze s the d a n g e r  
of d o u b l e  t a x a t i o n  and yet prov ides a sou rc e of re venue  
having a r e l a t io n  to the event t a x e d .  D o u b l e  t a x a t i o n  
is m i n i m i z e d  b e c a u s e  the fuel cannot be taxed by Sta te s 
through which  it is transported, under M i c h i g a n - W i s c o n -  
s i n  P i p e L i n e  Co. v. C l a v e r t , 347 US 15 / 9 8  L Ed 533,
74 S Ct  396 ( 1 9 5 4 ) ,  n o r  by the S t a t e  in w h i c h  it is 
m e r e l y  c o n s u m e d ,  u n d e r  H e l s o n . A  f a i r  r e s u l t  is 
a c h i e v e d  b e c a u s e  a S t a t e  m  w h i c h  p r e l o a d i n g  st or ag e
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f a c i l i t i e s  a r e  m a i n t a i n e d  is l i k e l y  to p r o v i d e  s u b s t a n ­
t i a l  s e r v i c e s  to t h o s e  f a c i l i t i e s ,  i n c l u d i n g  p o l i c e  
p r o t e c t i o n  an d t h e  m a i n t e n a n c e  o f  p u b l i c  a c c e s s  r o a d s .

T h e  c o u r t  f u r t h e r  s t a t e d  a t  544:

M u l t i p l e  t a x a t i o n  an d tax w i n d f a l l s  a r e  a v o i d e d  b e c a u s e  

o n l y  o n e  State*— t h e  S t a t e  o f  s t o r a g e  b e f o r e  l o a d i n g - -  
has* a l o c a l  e v e n t  u p o n  w h i c h  a t a x  is i m p o s e d .  U n d e r  
H e l s o n ,  S t a t e s  o v e r  w h i c h  t h e  p l a n e s  f l y  w i l l  be u n a b l e  

to i m p o s e  a tax o n  m e r e  c o n s u m p t i o n .

S e e  M i d w e s t e r n  G a s  v. W i s c o n s i n  D e p a r t m e n t  o f  R e v e n u e , 267 

N . W . 2 d  2 5 3  , 34  '.vis.2 d  26 1 (Wis. 1973) c e r t ,  d e n i e d  439  U. S.  997 

w h e r e  a t t e m p t s  by t he  W i s c o n s i n  D e p a r t m e n t  o f  R e v e n u e  to a p p l y  a 

u s e  t a x  o n  t h e  p o r t i o n  o f  n a t u r a l  g a s  f l o w i n g  t h r o u g h  an i n t e r­

s t a t e  p i p e l i n e  a n d  c o n s u m e d  at c o m p r e s s o r  s t a t i o n s  to p o w e r  t h e  

e n g i n e s  t h e r e i n  w a s  h e l d  i n v a l i d  b e c a u s e  it v i o l a t e d  t h e  r u l e  of  

H e l s o n .  T h e  c o u r t  f u r t h e r  f o u n d  an i n s u f f i c i e n t  n e x u s  b e t w e e n  the 

s t a t e  a n d  t h e  t a x e d  e v e n t .  S e e  a l s o  M i d c o n t i n e n t  B r o a d c a s t i n g ,  

e t c .  v. W i s c o n s i n  D e p a r t m e n t  o f  R e v e n u e , 29 7 N . W . 2 d  191, 1 9 8 - 2 0 2 ,  

98  W i s . 2d 3 7 9  ( 1 9 8 0 ) .  B o t h  o f  the W i s c o n s i n  c a s e s  a f f i r m e d  the 

r u l e  o f  H e l s o n  in l i g h t  o f  the  C o m p l e t e  A u t o  T r a n s i t  t e s t ,  i n f r a .

2. C O M P L E T E  A U T O  T R A N S I T  T E S T

I n  1 9 7 7  t h e  U . S .  S u p r e m e  C o u r t  a d o p t e d  a f o u r  p r o n g  t e s t  to 

d e t e r m i n e  the v a l i d i t y  o f  a s t a t e  tax o n  a c t i v i t y  i n  i n t e r s t a t e  

c o m m e r c e .  C o m p l e t e  A u t o  T r a n s i t ,  Inc. y. B r a d v , 43 0 U . S .  274, 51 

L E d . 2 d  3 2 6 ,  97 S Ct  1 0 7 6 .  U n d e r  the t e s t  a s t a t e  ta x  d o e s  not 

o f f e n d  t h e  C o m m e r c e  C l a u s e  if it ( 1 ) is a p p l i e d  to a n  a c t i v i t y  

w i r n  a s u b s t a n t i a l  n e x u s  w i t h  t h e  t a x i n g  s t a t e ,  (2) is f a i r l y  

a p o o r t i o n e d ,  (3) d o e s  n o t  d i s c r i m i n a t e  a g a i n s t  i n t e r s t a t e  

c o m m e r c e  a n d  (4) is f a i r l y  r e l a t e d  to s e r v i c e s  p r o v i d e d  by t h e

51. r at- T 1 1
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(a) U N C O N S T I T U T I O N A L  D I S C R I M I N A T I O N

T h e  A l a s k a  M o t o r  F u e l  T a x  in a d d i t i o n  to c l e a r l y  v i o l a t i n g  

t h e  r u l e  o f  H e l s o n  an d U n i t e d  A i r l i n e s  f a i l s  t h e  t e s t  o f  C o m p l e t e  

A u t o  T r a n s i t . A n o n - r e s i d e n t  v e s s e l  w h i c h  p u r c h a s e s  its  b u n k e r  

o r  d i e s e l  f u e l  f o r  p r o p u l s i o n  in i n t e r s t a t e  o r  f o r e i g n  c o m m e r c e  

at  a f o r e i g n  o r  o u t - o f - s t a t e  p o r t  m o s t  o f t e n  p a y s  a t a x  o n  t h e  

f u e l  t h e r e .  W h e n  it s u b s e q u e n t l y  e n t e r s  A l a s k a n  w a t e r s  it is 

c h a r g e d  th e u s e r  t ax o n  t h e  s a m e  f u e l .  H o w e v e r ,  i f  t h e  f u e l  is 

p u r c h a s e d  in A l a s k a  the t a x p a y e r  is c h a r g e d  o n l y  o n e  ta x  o f  f i v e  

c e n t s  a g a l l o n .  A S  4 3 . 4 0 . 0 1 0 ( a ) ( 2 ) .  T h u 3  t h e  A l a s k a  t a x p a y e r  

p u r c h a s i n g  f u e l  in A l a s k a  is n o t  c h a r g e d  t h e  a d d i t i o n a l  f i v e  

c e n t s  a g a l l o n  f o r  t h e  u s e  b y  c o n s u m p t i o n  o f  t h e  f u e l  in t h e  

m a n n e r  w h i c h  t h e  o u t - o f - s t a t e  p u r c h a s e r  is t a x e d .  W h e n  o n e  

c o n s i d e r s  th e o u t - o f - s t a t e  t a x  a n d  t h e  A l a s k a  u s e r  t a x  t o g e t h e r ,  

d i s c r i m i n a t i o n  a g a i n s t  i n t e r s t a t e  c o m m e r c e  p e r s i s t s  b e c a u s e  f u e l  

p u r c h a s e d  o u t s i d e  o f  A l a s k a  a n d  c o n s u m e d  in A l a s k a n  w a t e r s  w h i l e  

i n i n t e r s t a t e  o r  f o r e i g n  c o m m e r c e  is s u b j e c t  to m u l t i p l e  t a x a­

tio n .  W h e r e a s  fu el  s o l d  to vessels: in A l a s k a  is t a x e d  o n l y  o n c e .  

M o n t g o m e r y  W a r d  & C o .  v. S t a t e  B o a r d  o f  E q u a l i z a t i o n , 27 2

C a l . A p p . 2 d  7 2 8 ,  78 C a l  R p t r  373 , 3 9 1 - 3 9 4  ( 1969) c e r t ,  d e n i e d  396 

U . S .  1 0 4 0  ( 1 9 7 0 ) .  T h e  r e a s o n  f o r  t h e  u n e q u a l  t r e a t m e n t  o f

n o n - r e s i d e n t  t a x p a y e r s  is t h e  a p p l i c a t i o n  o f  t h e  A l a s k a  u s e r  tax 

p l a c e d  u p o n  f u e l  w h i c h  t h e y  p u r c h a s e  o u t  o f  A l a s k a .

A  s i m i l a r  s i t u a t i o n ,  a l t h o u g h  n o t  i n v o l v i n g  a f u e l  ta x,  w a s  

f o u n d  u n c o n s t i t u t i o n a l  in  A r m c o ,  In c.  v. H a r d e s t y , 81 L . E d . 2 d  

5 4 6 ,  1 0 4  S . C t .  2 6 2 0  (1984) w h e r e  th e U.S. S u p r e m e  c o u r t  v o i d e d  a



W e s t  V i r g i n i a  w n i c n  w a s  n ot i m p o s e d  o n  r e s i d e n t  w h o l e s a l e r s .  T h e

d i s c r i m i n a t o r y  treatment: wa s e v i d e n t  w h e n  t h e  W e s t  V i r g i n i a  t a x

w a s  a d d e d  to  t a x e s  o f  t h e  h o m e  s t a t e s  o f  t h e  n o n - r e s i d e n t

w h o l e s a l e r s  r e s u l t i n g  in t h e  c u m u l a t i v e  b u r d e n  n o t  i m p o s e d  o n

W e s t  V i r g i n i a  r e s i d e n t s :

" I f  O h i o  o r  a n y  o f  t h e  o t h e r  43 S t a t e s  i m p o s e s  a l i k e  
tax o n  its m a n u f a c t u r e r s  - w h i c h  t h e y  h a v e  e v e r y  r i g h t  
to d o  - t h e n  A r m c o  a n d  o t h e r s  f r o m  o u t - o f - s t a t e  w i l l  
pa y  b o t h  a m a n u f a c t u r i n g  ta x an d  a w h o l e s a l e  t a x  w h i l e  
s e l l e r s  r e s i d e n t  in W e s t  V i r g i n i a  w i l l  p a y  o n l y  the 

m a n u f a c t u r i n g  t a x . "

31 L . E d .2d at 545. T h e  c o u r t  in A r m c o  at 545 a l s o  h e l d :

" ( i ] t  l o n g  h a s  b e e n  e s t a b l i s h e d  t h a t  t h e  C o m m e r c e  
C l a u s e  o f  its o w n  f o r c e  p r o t e c t s  f r e e  t r a d e  a m o n g  t h e  
s t a t e s .  * * *  T h a t  is, a S t a t e  m a y  n o t  t ax a t r a n s a c t i o n  
o r  i n c i d e n t  m o r e  h e a v i l y  w h e n  it c r o s s e s  3 t a t e  l i n e s  
t h a n  w h e n  it o c c u r s  e n t i r e l y  w i t h i n  the S t a t e " .

As a p p l i e d  b y  the  A u d i t  D i v i s i o n  t h e  A l a s k a  t a x  a p p e a r s  t o  

h a v e  j u s t  t h i s  e f f e c t .  T h e  t a x  p r o v i d e s  t h a t  t w o  v e s s e l s  

t r a v e l i n g  t h r o u g h  A l a s k a n  w a t e r s  w i l l  b e  t r e a t e d  d i f f e r e n t l y  b y  

the s t a t e  d e p e n d i n g  o n  w h e t h e r  th e t a x p a y e r  p u r c h a s e s  its f u e l  in 

A l a s k a  o r  o u t s i d e  o f  it. F o r  A l a s k a  tax p u r p o s e s  f u e l  p u r c h a s e d  

o u t  o f  A l a s k a  a n d  s u b j e c t  to t h e  u s e r  t a x  w i l l  b e  t r e a t e d  t h e  

s a m e  as f u e l  p u r c h a s e d  in A l a s k a ,  s u b j e c t  to t h e  f u e l  s a l e s  t a x ,  

o n l y  w h e n  t h e  n o n - r e s i d e n t  p u r c h a s e r  pa ys  no ta x o n  its  o u t - o f -  

s t a t e  p u r c h a s e .  W i t h  o t h e r  s t a t e s  a n d  s c o r e s  o f  f o r e i g n  c o u n ­

t r i e s ,  l i k e  A l a s k a  h a v i n g  p o w e r  to  tax the  s a l e  o f  f u e l  w i t h i n  

t h e i r  o w n  j u r i s d i c t i o n s ,  n o n - A l a s k a  p u r c h a s e s  d o  n o t  r e c e i v e  

e q u a l  t a x  t r e a t m e n t  b y  A l a s k a  b e c a u s e  of i t s  u s e r  ta x,  w h i c h  is 

a d d e d  o n t o  a n y  o t h e r  o u t - o f - s t a t e  t a x e s .



T h e  e f f e c t  o f  t h i s  t a x  i s  t o  p r o m o t e  i n  an u n c o n s t i t u t i o n a l  

m an n e r  t h e  l o c a l  s a l e  o f  f u e l  t o  v e s s e l s  o p e r a t i n g  i n  A l a s k a n  

w a t e r s  a n d  o t h e r  i n t r a s t a t e  c o m m e r c e  b y  d i s c r i m i n a t i n g  a g a i n s t  

i n t e r s t a t e  a n d  f o r e i g n  c o m m e r c e  w i t h  m u l t i p l e  t a x a t i o n  o f  t h e  

s a m e  e v e n t .  S e e  N o r t h w e s t e r n  S t a t e s  P o r t l a n d  C e m e n t  C o .  v .  

M i n n e s o t a , 3 5 8  U . S .  4 5 0 ,  7 9  S . C t .  3 5 7 ,  3 L . E d . 2 d  4 2 1 ,  4 2 7  ( 1 9 5 9 ) .  

T h i s  t a x  p o l i c y  p r o v i d e s  a d i r e c t  c o m m e r c i a l  a d v a n t a g e  t o  l o c a l  

f u e l  b u s i n e s s e s  and  r e s i d e n t  v e s s e l s  a t  t h e  e x p e n s e  o f  o u t - o f -  

s t a t e  f u e l  d e a l e r s  i s  w e l l  a s  n o n - r e s i d e n t  v e s s e l s  w h i c h  p u r c h a s e  

t h e i r  f u e l  o u t - o f - s t a t e ,  r e s u l t i n g  i n  t h e  d e s t r u c t i o n  o f  t h e  f r e e  

t r a d e  w h i c h  t h e  C o m m e r c e  C l a u s e  p r o t e c t s .  B o s t o n  S t o c k  E x c h a n g e  

v .  S t a t e  T a x  C o m m ' n , 4 2 9  U . S .  3 1 8 ,  9 7  S . C t .  5 9 9 ,  5 0  L . E d . 2 d  5 1 4  

a t  5 2 8  ( 1 9 7 7 ) ,  M a r y l a n d  v .  L o u i s i a n a , 4 5 1  U . ^ .  7 2 5 ,  1 0 1  S . C t .  

2 1 1 4 ,  6 3  L . E d . 2 d  5 7 6 ,  6 0 0 - 6 0 4  ( 1 9 3 1 ) ,  H a l l i b u r t o n  O i l  W e l l

C o m p a n y  v .  R e i l y , 3 7 3  U . S .  6 4 ,  8 3  S . C t .  1 2 0 1 ,  10  L . E d . 2 d  2 0 2  a t  

2 0 8  ( 1 9 6 3 ) ,  N a t i o n a l  M e a t  A s s 1n v .  D e u k m e j i a n , 7 4 3  ? . 2 d  6 5 6 ,  6 5 9 ,  

6 61  ( 9 t n  C i r .  1 9 3 4 ) .
A s t a t e  "may n o  m o r e  u s e  d i s c r i m i n a t o r y  t a x e s  t o  a s s u r e  t h a t  

n o n - r e s i d e n t s  d i r e c t  t h e i r  c o m m e r c e  t o  b u s i n e s s e s  w i t h i n  t h e  

s t a t e  t h a n  t o  a s s u r e  t h a t  r e s i d e n t s  t r a d e  o n l y  i n  i n t r a s t a t e  c om­
m e r c e . "  B o s t o n  S t o c k  E x c h a n g e , a t  50  L . E d . 2 d  5 2 7 .  F u r t h e r m o r e ,  a  

s t a t e  may  n o t  t a x  i n  a  m a n n e r  t h a t  d i s c r i m i n a t e s  b e t w e e n  tw o  

t v p e s  o f  i n t e r s t a t e  t r a n s a c t i o n s  i n  o r d e r  t o  f a v o r  l o c a l  c o m m e r ­
c i a l  i n t e r e s t  o v e r  o u t - o f - s t a t e  b u s i n e s s e s .  _ I d .  a t  5 2 8 .

T a k e n  t o  i t s  l o g i c a l  c o n c l u s i o n ,  A l a s k a ' s  a p p l i c a t i o n  o f  t h e  

u s e r  f u e l  t a x  i f  e m p l o y e d  b y  o t h e r  s t a t e s  w o u l d  h a v e  a n  e v e n  

g r e a t e r  b u r d e n s o m e ,  e r f  a c t .  o n  i n t e r s t a t e  a nd  f o r e i g n  c omme r c e -  t h  an
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now e x i s t s  -  e x a c t l y  w h a t  t h e  C o m m e r c e  C l a u s e  i s  i n t e n d e d  t o  

p r e v e n t .  T h e  S u p r e m e  C o u r t  i n  F r e e m a n  v .  H e w i t , 3 2 9  U . S .  2 4 9 ,  6 7

S . C t .  2 7 4  , 9 1 L . S d .  2 6 5  , 2 7 4  ( 1 9 4 6 )  s t a t e d  " f i ] f  a n o t h e r  s t a t s  

n a s  t a x e d  t h e  s ame i n t e r s t a t e  t r a n s a c t i o n ,  t h e  b u r d e n s o m e  c o n s e ­

q u e n c e s  t o  i n t e r s t a t e  t r a d e  a r e  u n d e n i a b l e . "  F o r t u n a t e l y  f o r  

p u r p o s e s  o f  i n t e r s t a t e  c o m m e r c e  o t h e r  s t a t e s  h a v e  e x p r e s s l y  

r e j e c t e d  t h e  A u d i t  D i v i s o n ' s  p o s i t i o n  o f  i m p o s i n g  a t a x  on  f u e l  

p u r c h a s e d  o u t - o f - s t a t e  b y  n o n - r e s i d e n t s  a n d  c o n s u m e d  i n  p r o p u l ­

s i o n  o f  v e s s e l s ,  a i r c r a f t  o r  m o t o r  v e h i c l e s ,  t h e r e b y  e l i m i n a t i n g  

t h e  p o s s i b i l i t y  o f  m u l t i p l e  t a x a t i o n  o f  t h e  s a m e  e v e n t .  F o r  

e x a m p l e ,  W a s h i n g t o n ' s  A d m i n i s t r a t i v e  C o d e  § 4 5 3 - 2 0 - 1 7 5  s p e c i f i -  

c a l i v  e x c l u d e s  t a x i n g  a n y  p a r t  o f  c o n s u m a b l e  g o o d s ,  i n c l u d i n g  

b u n k e r  f u e l ,  w h i c h  i s  u s e d  o n  w a t e r c r a f t  i n  W a s h i n g t o n  b u t  was  

p l a c e d  a b o a r d  o u t s i d e  t h e  s t a t e .  C a l i f o r n i a  h a s  a  s i m i l a r  

r e g u l a t i o n ,  R e v e n u e  a n d  T a x a t i o n  § 1 6 2 0 ( b ) ( 2 ) ( B )  w h i c h  p r e v e n t s  
t h e  a p p l i c a t i o n  o f  i t s  u s e  t a x  t o  f u e l  p u r c h a s e d  f o r  u s e  and  u s e d  

i n  i n t e r s t a t e  o r  f o r e i g n  c o m m e r c e  p r i o r  t o  i t s  e n t r y  i n t o  

C a l i f o r n i a  and t h e r e a f t e r  u s e d  c o n t i n u o u s l y  i n  s u c h  c o m m e r c e  b o t h  

w i t h i n  a n d  w i t h o u t  C a l i f o r n i a  a nd  n o t  e x c l u s i v e l y  i n  C a l i f o r n i a .  

L i k e w i s e ,  O r e g o n  d o e s  n o t  t a x  b u n k e r  f u e l  p u r c h a s e d  o u t - o f - s t a t e  

a n d  c o n s u m e d  w h i l e  p r o p e l l i n g  a v e s s e l  i n  i n t e r s t a t e  o r  f o r e i g n  

c o m m e r c e  w i t h i n  t h e  s t a r e .  S i g n i f i c a n t l y  u n d e r  b o t h  s t a t u t e  a n d  

r e g u l a t i o n ,  f u e l  b r o u g h t  i n t o  O r e g o n  i n  t h e  f u e l  t a n k  o f  a  t r u c k ,  

a i r c r a f t  o r  o t h e r  v e h i c l e  a n d  u l t i m a t e l y  u s e d  o n l y  a s  f u e l  f o r  

p r o p u l s i o n  o f  t h e  v e h i c l e  o r  a i r c r a f t  i s  n o t  t a x e d ,  s e e  § 

3 1 9 . 2 6 0 ,  OR AD Ru e  7 3 5 - 1 1 - 0 0 5 ( 5 ) .  H a w a i i  b y  s t a t u t e ,  C h a p t e r  

2 ' 33 :J s e  T a x  L aw ,  p r o h i b i t s  t a x i n g  t h e  us e  o f  g o o d s  i m p o r t e d  i n t o
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- h e  s t a t e  b y  t h e  o w n e r  o f  a v e s s e l  e n g a g e d  l r .  i n t e r s t a t e  o r  

f o r e i g n  c o m m e r c e  and  h e l d  f o r  a n d  u s e d  o n l y  a s  s h i p  s t o r e s  f o r  

t h e  v e s s e l .  S e e  § 2 3 3 - 1 ( 4 ) .  3 u n k e r  f u e l  i s  c o n s i d e r e d  by  t h e  

H a w a i i  D e p a r t m e n t  o f  T a x a t i o n  t o  b e  p a r t  o f  s h i p  s t o r e s .

F i n a l l y ,  t h e  S u p r e m e  c o u r t  i n  A r m c o , s u p r a , h e l d  t h a t  t h e  

t a x p a y e r  i s  n o t  r e q u i r e d  t o  p r o v e  a c t u a l  d i s c r i m i n a t o r y  i m p a c t  on  

i t  by  p o i n t i n g  t o  s t a t e s  t h a t  i m p o s e  s i m i l a r  t a x e s  w h i c h  w o u l d  

r e s u l t  i n  a t o t a l  b u r d e n  h i g h e r  t h a n  t h a t  i m p o s e d  b y  t h e  s u b j e c t  

s t a t e .  A t  51 L . E d . 2 d  5 4 6 - 5 4 7 .  T h u s ,  t h e  t a x p a y e r s  h e r e i n  d o  n o t  

n e e d  t o  p r o v e  t h a t  o t h e r  s t a t e s  t a x  t h e  e n t i r e  a m o u n t  o f  f u e l  

s o l d  t h e r e  t o  v e s s e l s  r e g a r d l e s s  o f  w h e r e  t h e y  may s a i l .  H o w e v e r ,  

H a w a i i  d o e s ,  G e n e r a l  E x c i s e  T a x  C h a p t e r  2 3 7 ,  and  C a l i f o r n i a  t a x e s  

t h e  amoun t  o f  f u e l  s o l d  w h i c h  i s  c o n s u m e d  t o  t h e  f i r s t  o u t - o f -  

s t a t e  d e s t i n a t i o n . ,  R e v e n u e  a n d  T a x a t i o n  C o d e ,  S e c t i o n  6 3 8 5 ( b ) ,  

( c )  and  R e v e n u e  and  T a x a t i o n  R e g u l a t i o n ,  S e c t i o n  1 6 2 1 ( c ) .  T h u s ,  

f u e l  t a x e d  i n  H a w a i i  u p o n  i t s  s a l e  i s  a l s o  t a x e d  i n  A l a s k a  when a  

s h i p  r e a c h e s  A l a s k a n  w a t e r s  a n d  f u e l  t a x e d  i n  C a l i f o r n i a  i s  a g a i n  

t a x e d  when A l a s k a  i s  t h e  f i r s t  d e s t i n a t i o n  p o i n t  f o r  t h e  v e s s e l .

( b )  APPORTIONMENT

A n o t h e r  r e q u i r e m e n t  o f  C o m p l e t e  A u t o  T r a n s i t  i s  t h a t  t h e  
s t a t e  t a x  m u s t  b e  f a i r l y  a p p o r t i o n e d .  T he  o n l y  a p p o r t i o n m e n t ,  i f  

an y  a t  a l l ,  w h i c h  A l a s k a  a t t e m p t s  i s  n o t  t o  t a x  f u e l  c o n s u m e d  

o u t s i d e  i t s  t e r r i t o r i a l  w a t e r s .  T h a t  p o l i c y  b y  i t s e l f  d o e s  n o t  

i _ . a v i a t 9 t h e  p r o b l e m  o f  m u l t i p l e  t a x a t i o n  f o r  f u e l  c o n s u m e d  

w i t h i n  i t s  w a t e r s  w h i c h  h a s  b e e n  t a x e d  p r e v i o u s l y  b y  a n o t h e r  

s t a t e  w h i c h  s o l d  t h e  f u e l .
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( c )  TAX I S  NOT F A I R L Y  RELATED TO S E R V I C E S  

T h i s  p r o n g  o f  t h e  C o m p l e t e  A u t o  T r a n s i t  t e s t ,  e x p l a i n e d  i n  

C o m m o n w e a l t h  E d i s o n  C o .  v .  M o n t a n a , 4 5 3  U . S .  6 0 9 ,  101 S . C t .  2 9 4 6 ,  

6 9  L . E d . 2 d  3 8 4 ,  9 0 0  ( 1 9 8 1 )  a s  m e a n i n g  t h a t  t h e  " m e a s u r e "  o f  t h e  

t a x  m u s t  b e  r e a s o n a b l y  r e l a t e d  t o  t h e  e x t e n t  o f  t h e  c o n t a c t  

b e t w e e n  a t a x p a y e r  a n d  t h e  s t a t e ,  s i n c e  i t  i s  t h e  a c t i v i t i e s  o r  

p r e s e n c e  o f  t h e  t a x p a y e r  i n  t h e  s t a t e  t h a t  may b e  m a d e  t o  b e a r  a 

j u s t  s h a r e  o f  t h e  t a x .  T h e  i n c i d e n c e  o f  t h e  t a x  a s  w e l l  a s  i t s  

m e a s u r e  m u s t  b e  t i e d  t o  t h e  e a r n i n g s  w h i c h  t h e  s t a t e  m ad e  p o s s i ­

b l e .  A t  6 9  L . Z d . Z d  9 0 2  t h e  c o u r t  c o n t i n u e d  b y  s t a t i n c  t h a t  when  

t h e  m e a s u r e  o f  a t a x  b e a r s  n o  r e l a t i o n s h i p  t o  t h e  t a x p a y e r s '  

p r e s e n c e  o r  a c t i v i t y  i n  t h e  s t a t e  t h e n  t h e  t a x  i s  an  u n d u e  b u r d e n  

on  i n t e r s t a t e  c o m m e r c e .
T h e  A l a s k a  t a x  d o e s  n o t  m e e t  t h e  r e q u i r e m e n t s  o f  t h i s  p r o n g .  

T h e  t a x  i s  i m p o s e d  m e r e l y  i f  t h e  s h i p  i s  s a i l i n g  i n  A l a s k a n  

w a t e r s .  I t  i s  i m p o s e d  e v e n  i f  t h e  v e s s e l  n a s  no o t h e r  a c t i v i t i e s  

i n  A l a s k a .  A v e s s e l  t r a v e l i n g  i n  A l a s k a n  w a t e r s  w h i c h  d o e s  n o  

b u s i n e s s  and make s  no s t o p s  a t  any  p o r t  o r  l o c a t i o n  t h e r e  and  h a s  

no e a r n i n g s  f r om  t h e  s t a t e  i s  s t i l l  s u b j e c t  t o  t h e  t a x .  I n  s u c h  
a s i t u a t i o n ,  n e i t h e r  t h e  i n c i d e n c e  n o r  m e a s u r e  o f  t h e  t a x  i s  

f a i r l y  r e l a t e d  t o  a n y  s e r v i c e s  p r o v i d e d  by t h e  s t a t e .

F u r t h e r m o r e ,  t h o s e  v e s s e l s  w h i c h  do  s t o p  a t  p o r t s  i n  A l a s k a  

a l r e a d y  p a y  s u b s t a n t i a l  f e e s  and  t a x e s  t o  t h e  v a r i o u s  p o r t s  a n d  

h a r b o r  a u t h o r i t i e s  f o r  u s e  o f  h a r b o r  f a c i l i t i e s .  P a y m e n t s  o f  

f e e s  a n d  t a x e s  f o r  t h e  u s e  o f  s u c h  f a c i l i t i e s  o r  f o r  f u e l  

p u r n n a s e d  i n  A l a s k a  o r  i m p o r t e d  f o r  s t o r a g e  a n d  l a t e r  u s e  t h e r e  

' " a dm i  t t e a l y  a r e ' f a i r l y ~ “ r ' e l a t e d  fed s e r v i c e s  p r o v i d e d "  5 v  “ E f t e  " s S a t a >
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3 u t  t h e  s t a t e  o f f e r s  no  c o m p a r a b l e  s e r v i c e s  t o  v e s s e l s  i n  t r a n s i t

w h e t h e r  o r  n o t  b o u n d  t o  o r  f r o m  A l a s k a n  p o i n t s  w h i c h  w o u l d

j u s t i f y  a t a x  o n  t h e  a m o u n t  o f  f u e l  c o n s u m e d  f o r  m o t i v e  p ow e r

wh i c . n  was  p u r c h a s e d  e l s e w h e r e .  S e e  M i d w e s t e r n  G a s , s u p r a .

B .  D EN IAL  OF EQUAL PROTECT ION

As  s h o w n  a b o v e ,  t h e  A l a s k a  t a x  d i s c r i m i n a t e s  i n  f a v o r  o f

i n - s t a t e  p u r c h a s e r s  and  a g a i n s t  o u t - o f - s t a t e  o n e s  by  a d d i n g  f i v e

c e n t s  a g a l l o n  on  e a c h  g a l l o n  o f  o u t - o f - s t a t e  f u e l  c o n s u m e d  i n

A l a s k a n  w a t e r s .  T h e  A l a s k a  s t a t u t e  f a i l s  t o  p r o v i d e  a c r e d i t
f o r  t a x e s  p a i d  t o  o t h e r  s t a t e s .  T h e  U . S .  S u p r e m e  C o u r t  i n

W i l l i a m s  v .  V e r m o n t , 4 7 2  U . S .  _____ , 1 0 5  S . C t .  _____ , 3 6  L . E d . 2 d  11

( 1 9 8 5 )  d e c l i n e d  t o  d e t e r m i n e  w h e t h e r  a s t a t e  c o n s t i t u t i o n a l l y  i s

r e q u i r e d  t o  p r o v i d e  s u c h  a  c r e d i t .  I t  d i d  c i t e  M o n t g o m e r y  Ward

a n d  C o m p a n y  v .  S t a t e  B o a r d  o f  E q u a l i z a t i o n , s u p r a , w h i c h  h e l d

t h a t  s u c h  a r e q u i r e m e n t  d o e s  e x i s t .  H ow e v e r  t h e  S u p r e m e  C o u r t ' s
c o m m e n t s  i n  w i l l i a m s  v .  V e r m o n t  and  o t h e r  c a s e s  d e m o n s t r a t e  t h a t

t h e  A l a s k a  M o t o r  F u e l  T a x  a s  a p p l i e d  by  t h e  D e p a r t m e n t  o f  R e v e n u e

d o e s  n o t  p a s s  s c r u t i n y .  A l t h o u g h  t h e  A l a s k a  t a x  i s  a  m o t o r  f u e l

t a x ,  i t s  p r i n c i p l e  f e a t u r e s  i n c l u d e  a  t a x  o n  t h e  s a l e  o r  t r a n s f e r

o f  f u e l  w i t h i n  t h e  s t a t e  a nd  a  t a x  on  f u e l  p u r c h a s e d  o u t  o f  s t a t e

a n d  s h i p p e d  i n t o  t h e  s t a t e  f o r  p e r s o n a l  u s e .  I n  e f f e c t ,  t h e r e
e x i s t s  a  s a l e s  t a x  and  a c o m p l e m e n t a r y  u s e  t a x  o n  m o t o r  f u e l .

T h e  S u p r e m e  C o u r t  i n  N a t i o n a l  G e o g r a p h i c ,  s u p r a , a t  51

L . 2 d . 2 d  6 3 6  e x p l a i n e d  s u c h  t a x e s  i n  t h e  f o l l o w i n g  m a n n e r :

" A l l  s t a t e s  t h a t  i m p o s e  s a l e s  t a x e s  a l s o  i m p o s e  a  
c o r o l l a r y  u s e  t a x  o n  t a n g i b l e  p r o p e r t y  b o u g h t  o u t - o f -  
s t a t e  t o  p r o t e c t  s a l e s  t a x  r e v e n u e s  a n d  p u t  l o c a l  
r e t a i l e r s  s u b j e c t  c o  t h e  s a l e s  t a x  o n  a c o m p e t i t i v e  
p a r i t y  w i r e  o u t - o f - s t a t e  r e t a i l e r s  e x e m p t  f r o m  t h e  
s a l e s  t a x . "■ —
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T h e  c o u r t  a l s o  c o m m e n t e d  o n  s a l e s  a n d  u s e  t a x e s  i n  B o s t o n  S t o c k

E x c h a n g e ,  s u p r a , a t  5 0  L . E d . 2 d  5 2 0  w h e r e  i t  s t a t e d :

" I n  a l l  t h e  u s e - t a x  c a s e s ,  an  i n d i v i d u a l  f a c e d  w i t h  t h e  
c h o i c e  o f  an i n  S t a t e  o r  o u t  o f  S t a t e  p u r c h a s e  c o u l d  
m a k e  t h a t  c h o i c e  w i t h o u t  r e g a r d  t o  t h e  t a x  c o n s e ­
q u e n c e s .  I f  h e  p u r c h a s e d  i n  S t a t e ,  h e  p a i d  a s a l e s  
t a x ;  i f  h e  p u r c h a s e d  o u t  o f  S t a t e  b u t  c a r r i e d  t h e  
a r t i c l e  b a c k  f o r  u s e  i n  S t a t e ,  h e  p a i d  a  u s e  t a x  o n  t h e  
s a m e  a m o u n t .  T h e  t a x e s  t r e a t e d  b o t h  t r a n s a c t i o n s  i n  
t h e  s a m e  m a n n e r . "

M o s t  r e c e n t l y  t h e  c o u r t  s a i d  i n  Wi l l i a m s  v .  V e r m o n t , a t  3 6  

L . E d . 2 d  1 9  . . t h e  u s e  t a x  b a s e  c a n n o t  b e  b r o a d e r  t h a n  t h e

s a l e s  t a x  b a s e ,  . . .  . "  T h e  A l a s k a  M o t o r  F u e l  U s e r  T a x  i s ,  a s

t h e  V e r m o n t  t a x  w a s ,  o v e r - i n c l u s i v e  b e c a u s e  i t  a p p l i e s  t o  f u e l  

p u r c h a s e d  by  n o n - r e s i d e n t s  a n d  t a x e d  b y  o t h e r  s t a t e s .  T h e  A l a s k a  

u s e r  t a x ,  l i k e  V e r m o n t ' s ,  e x c e e d s  t h e  u 3 u a l  j u s t i f i c a t i o n  f o r  

s u c h  a t a x .  T h a t  j u s t i f i c a t i o n  i s  t h a t  i t  e x i s t s  o n l y  t o  c o m ­

p e n s a t e  e q u a l l y  a * s t a t e  f o r  i t s  l o s t  s a l e s .  T h e  c o u r t  i n  W i l l i a m s  

v .  V e r m o n t , a t  8 6  L . S d . 2 d  2 0  s t a t e d :

" T h i s  c u s t o m a r y  r a t i o n a l e  f o r  t h e  u s e  t a x  h a s  n o  
a p p l i c a t i o n  t o  p u r c h a s e s  m ade  o u t - o f - S t a t e  by  t h o s e  who  
w e r e  n o t  r e s i d e n t s  o f  t h e  t a x i n g  S t a t e  a t  t h e  t i m e  o f  
p u r c h a s e .  T h e s e  h o m e - s t a t e  t r a n s a c t i o n s  c a n n o t  b e  s e e n  
a s  l o s t  V e r m o n t  s a l e s ,  a nd  a r e  c e r t a i n l y  n o t  o n e s  l o s t  
a s  a r e s u l t  o f  V e r m o n t ' s  s a l e s  t a x . "

L i k e w i s e ,  i m p o s i t i o n  o f  t h e  A l a s k a  u s e  t a x  o n  n o n - r e s i d e n t s  who  

p u r c h a s e  t h e i r  f u e l  o u t - o f - s t a t e  c a n n o t  b e  s e e n  a s  a  j u s t i f i c a ­

t i o n  f o r  l o s t  A l a s k a  s a l e s .  A l a s k a ' s  u s e r  t a x  g o e s  t o o  f a r  
b e c a u s e  i t s  b a s e  i s  b r o a d e r  t h a n  t h e  s a l e s  t a x  b a s e ,  i . e .  i t  

t a x e s  o u t - o f - s t a t e  f u e l  p u r c h a s e s  b y  n o n - r e s i d e n t s .  I t  d o e s  n o t  
l i m i t  t h e  t a x  t o  A l a s k a  r e s i d e n t s  who p u r c h a s e  n o n - t a x e d  f u e l  i n
b . t h a r  j a t q t a s . a r r - d  b r i n g s  i t  i n t o  A l a s k a  f o r  s u t o s e qg en - t  u s e y . - T h i a ^
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t a x  r e s u l t s  i n  an u n e q u a l  t r e a t m e n t  o f  n o n - r e s i d e n t  v e s s e l  o p e r a ­

t o r s  and  i s  i n  v i o l a t i o n  o f  t h e  E q u a l  P r o t e c t i o n  C l a u s e  o f  t h e  

F o u r t e e n t h  A mend men t .

C .  STATUTORY INTERPRETAT ION

T h e  s t a t u t e  b y  i t s  t e r m s  a p p l i e s  o n l y  t o  f u e l  '’ c o n s u m e d  b y  a  

u s e r " .  As r e l e v a n t  h e r e t o ,  " u s e r "  i s  d e f i n e d  a s  " a  p e r s o n  c o n ­

s u m i n g  o r  u s i n g  m o t o r  f u e l ,  who . . . p u r c h a s e s  t h e  f u e l  o u t  o f  

t h e  s t a t e  a n d  s h i p s  i t  i n t o  t h e  s t a t e  f o r  p e r s o n a l  u s e  i n  t h e  

s t a t e . "  AS 4 3 . 4 0 . 1 0 0 ( 4 ) ( A ) .  " T o  s h i p "  m ean s  " t o  d e l i v e r  t o  a 

c a r r i e r  ( p u b l i c  o r  p r i v a t e )  f o r  t r a n s p o r t a t i o n " ,  B l a c k ' s  L a w  

D i c t i o n a r y ,  1 2 3 4  ( 5 t h  E d i t i o n  1 9 7 9 ) .  " T r a n s p o r t a t i o n "  i s  d e f i n e d  

i n  4 9  USC § 1 0 1 0 2 ( 2 3 ) ( A )  a s  i n c l u d i n g  a  " . .  . v e s s e l  . . . r e ­

l a t e d  t o  t h e  m ov em en t  o f  p a s s e n g e r s  o r  p r o p e r t y  o r  b o t h , .  .  . 

A l a s k a  l a w  i s  c o n s i s t e n t  w i t h  t h e  d e f i n i t i o n  " t o  s h i p " ,  AS  5 §  

4 5 . 0 2 . 3 1 9 ( a ) ( 1 ) ,  5 0 4 ( a ) ,  5 0 9 ( a ) .  By  v i e w i n g  c o n s u m p t i o n  o f  t h e  

f u e l  t o  b e  t h e  s o l e  r e q u i r e m e n t  w h i c h  i n v o k e s  t h e  a p p l i c a t i o n  o f  

t h e  t a x ,  t h e  A u d i t  D i v i s i o n ' s  i n t e r p r e t a t i o n  i g n o r e s  t h e  " s h i p s  

i t  i n t o  t h e  S t a t e "  p o r t i o n  o f  t h e  s t a t u t e .  H o w e v e r ,  t h e  u s e  o f  

t h e  w o r d i n g  b y  t h e  l e g i s l a t u r e  was  n o t  s u p e r f l u o u s .  E v e r y  w o r d  

i n  a  s t a t u t e  h a s  m e a n i n g  and  a p u r p o s e .  A l a s k a  T r a n s p .  C o m ' n .  v .  
A i r p a c , I n c . , 5 3  5 P . 2 d  1 2 4 3  , 1 2 5 3  ( A l a s k a  1 9 8 4 ) .  T h e  t a x

t h e r e f o r e  a p p l i e s  o n l y  t o  f u e l  b o t h  " c o n s u m e d "  and  " s h i p p e d " ,
i . e .  t r a n s p o r t e d  a s  c a r g o ,  i n t o  t h e  s t a t e ,  n o t  f u e l  m e r e l y  

c o n s u m e d  i n  s t a t e  w a t e r s .
I n  i t s  l e t t e r  o f  J u n e  1 0 ,  1 9 8 5  t h e  A u d i t  D i v i s i o n  s t a t e d  

" e v e r y  u s e r  i s  r e q u i r e d  t o  r e m i t  a  t a x  a c c r u e d  o n  m o t o r  f u e l  

i m c c r t e d  i n t o  t h e  S t a t e  a n d  u s e d  d u r i n g  e a c h  m o n t h . "  [ E m p n a s i s
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a d d e d !  . T h u s ,  t h e  D i v i s i o n  h a s  d e t e r m i n e d  t h a t  f u e l  w h i c h  i s  

c o n s u m e d  i n  p r o p e l l i n g  a v e s s e l  i n  i n t e r s t a t e  o r  f o r e i g n  c o m m e r c e  

i s  c o n s i d e r e d  an i m p o r t  o n c e  i t  r e a c h e s  A l a s k a n  w a t e r s .  T h e  U t S .  

S u p r e m e  C o u r t  h a s  c l e a r l y  r e j e c t e d  s u c h  an  i n t e r p r e t a t i o n  i n  Swan  

& F i n c h  C ompany  v .  U n i t e d  S t a t e s , 1 9 0  U . S .  1 4 3 ,  4 7  L . E d .  9 8 4 ,  9 3 6  

( 1 9 0 3 ) ,  w h e r e i n  i t  r u l e d  t h a t  l u b r i c a t i n g  o i l  p l a c e d  on  b o a r d  

v e s s e l s  a s  c a r g o  was c o n s i d e r e d  an " e x p o r t "  b u t  t h e  s a m e  t y p e s  

o f  o i l  w h i c h  w e r e  p l a c e d  o n  b o a r d  f o r  u s e  a n d  c o n s u m e d  on  t h e  

v e s s e l s  d u r i n g  t h e  s ame  v o y a g e s  c o u l d  n o t  b e  d e em e d  e x p o r t e d .  T h e  

r e a s o n i n g  i n  Swan  & F i n c h  w o u l d  a p p l y  h e r e  a s  w e l l .  F u e l  

c o n s u m e d  i n  a v o y a g e  t o  A l a s k a  c o u l d  n e i t h e r  b e  c o n s i d e r e d  an 

e x p o r t  by  o n e  s t a t e  o r  n a t i o n  n o r  an i m p o r t  by  A l a s k a  b e c a u s e  i t  

i s  n o t  c a r g o .  I t  c a n  n o t  b e  s a i d  t h a t  t h e  f u e l  c o n s u m e d  d u r i n g  

t h e  v o y a g e  was " s h i p p e d "  ( i m p o r t e d  o r  e x p o r t e d )  t o  A l a s k a .

T h e  o b v i o u s  p u r p o s e  o f  t h e  s t a t u e  i s  t o  p r e v e n t  an A l a s k a  

r e s i d e n t  f r o m  p u r c h a s i n g  n o n - t a x e d  f u e l  o u t s i d e  o f  t h e  s t a t e  a n d  

t h e n  b r i n g i n g  i t  i n t o  A l a s k a  a n d  s t o r i n g  i t  f o r  f u t u r e  u s e ,  

t h e r e b y  a v o i d i n g  t h e  A l a s k a  M o t o r  F u e l  T a x .  T h e  p u r p o s e  i s  n o t  

t o  t a x  f u e l  c o n s u m e d  w h i c h  p r o v i d e s  t h e  m o t i v e  p o w e r  o f  a 

v e h i c l e ,  v e s s e l ,  o r  a e r o c r a f t  w h i c h  h a s  t a k e n  f u e l  o n  o u t s i d e  

A l a s k a  a n d  t h e r e a f t e r  e n t e r s  A l a s k a  a s  p a r t  o f  an  i n t e r s t a t e  o r  

f o r e i g n  j o u r n e y .
3 e c a u s e  o f  t h e  f o r e g o i n g  r e a s o n s  t h e r e  i s  c o n s i d e r a b l e  d o u b t  

a s  c o  t h e  i n t e r p r e t a t i o n  o f  t h e  s t a t u t e  e m p l o y e d  b y  t h e  D e p a r t ­

m e n t  o f  R e v e n u e .  T h e  U . S .  S u p r e m e  C o u r t  i n  f l a s s e t  v .  W e l c h , 3 0 3  

U . S .  3 0 3 ,  3 1 4 ,  3 2  L . E d .  8 5 3 ,  3 6 7  ( 1 9  3 8 )  and  t h e  A l a s k a  S u p r e m e  

C o u r t  iri U n i o n  O i l  C o .  o f  C a l i f o r n i a  v .  D e p a r t m e n t  " o f  R e v e n u e ,



5 5 0  P .  2 d  2 1 /  2 3  ( A l a s k a  1 9 7 7 )  h a v e  d e c l a r e d  i f  d o u b c  e x i s t s  a s  

c o  c h e  c o n s t r u c t i o n  o f  a t a x i n g  s t a t u t e ,  t h e  d o u b t  s h o u l d  b e  

r e s o l v e d  i n  f a v o r  o f  t h e  t a x p a y e r .

D .  STATUTE  NOT INTENDED TO APPLY  TO MERE CONSUMPTION

When t h e  s t a t u t e  was e n a c t e d  i n  1 9 4 9 ,  s t a t e s  w e r e  c l e a r l y  

o r o h i b i t e d  f r o m  t a x i n g  m e r e  c o n s u m p t i o n  o f  f u e l  b y  v e s s e l s  i n  

i n t e r s t a t e  c o m m e r c e ,  H e l s o n  v .  K e n t u c k y , s u p r a . As n o t e d  a b o v e  

H e l s o n  w a s  a f f i r m e d  i n  1 9 7 3  i n  U n i t e d  A i r l i n e s ,  I n c .  v .  M a h i n , 

s u p r a , w h e r e  i t  f o u n d  v a l i d  r e a s o n s  t o  p r o h i b i t  t a x e s  on  me r e

c o n s u m p t i o n  o f  f u e l .  T h e  A l a s k a  M o t o r  F u e l  T a x  s t a t u t e  when

e n a c t e d  i n  1 9 4 9  m u s t  h a v e  b e e n  i n t e n d e d  t o  b e  w i t h i n  t h e s e  c o n ­

s t i t u t i o n a l  l i m i t s .  T h e r e f o r e ,  t h e  t a x  c a n n o t  h a v e  b e e n  i n t e n d e d  

t o  a p p l y  c o  m e r e  c o n s u m p t i o n  o f  f u e l  i n  A l a s k a n  w a t e r s ,  a n d  m u s t  

h a v e  b e e n  i n t e n d e d  t o  a p p l y  t o  f u e l  b o t h  3 t o r e d  and  c o n s u m e d  i n  

A l a s k a .
E .  THE DEPARTMENT HAS V IOLATED  THE ALASKA ADMIN I STRAT IVE  

PROCEDURE ACT
T h e  D e p a r t m e n t ' s  i n t e r p r e t a t i o n  a n d  a p p l i c a t i o n  o f  : h e  

s t a t u t e  v i o l a t e s  t h e  A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  AS
4 4 . 5 2 . 0 1 0  t h r o u g h  4 4 . 5 2 . 5 5 0 .  T h e  D e p a r t m e n t ' s  i n t e r p r e t a t i o n  and  

i n s t r u c t i o n s  t o  t a x p a y e r s ,  i n c l u d i n g  i c s  l e t t e r  o f  J u n e  1 0 ,  1 9 8 5 ,  

c o n s t i t u t e  a  " r e g u l a t i o n "  u n d e r  AS 4 4 . 5 2 .  6 4 0 ( 3 ) ,  K e n a i  P e n .  

F i s h e r m a n ' s  C o - o p  A s s ' n  v .  S t a t e , 5 2 8  P . 2d  3 9 7 ,  9 0 4 - 9 0 6  ( A l a s k a  

1 9 8 1 ) .  T h e  D e p a r t m e n t ' s  r e g u l a t i o n  a s  c o n s t i t u t e d  b y  t h e  l e t t e r  

a n n o u n c i n g  t h e  p o l i c y  o f  t a x i n g  p r e v i o u s l y  u n - t a x e d  f u e l  c o n s u m e d  
i n  p r o p e l l i n g  t h e  v e s s e l s  i n  q u e s t i o n  was n o t  a d o p t e d  i n  a c c o r ­
d a n c e  w i t h  t h e  p r o c e d u r e s  s e t  f o r t h  i n  AS 4 4 . 6 2 .  T 8 0  t h r o u g h -
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4 4 , 5 2 . 2 9 0 .  F u r t h e r ,  i t  wa s  n o t  s u b m i t t e d ,  f i l e d  and  p u b l i s h e d  in  

a c c o r d a n c e  w i t h  t h e  p r o c e d u r e s  s e t  f o r t h  i n  AS 4 4 . 6 2 3 . 0 4 0  t h r o u g h  

4 4 . 6 2 . 1 7 0 .  B e c a u s e  t h e  r e g u l a t i o n  wa s  n o t  a d o p t e d  p r o p e r l y  i t  i s  

i n v a l i d  f o r  n o t  f o l l o w i n g  t h e  APA p r o c e d u r e s ,  C o g h i l l  v .  B o u c h e r , 

5 1 1  p . 2 d  1 2 9 7 ,  1 3 0 4 - 1 3 0 5  ( A l a s k a  1 9 7 2 ) .

3 e c a u s e  t h e  a g e n c y  d o e s  n o t  h a v e  p o w e r  o n  i t s  own t o  a d o p t ,  

a d m i n i s t e r  o r  e n f o r c e  a  r e g u l a t i o n ,  t h e  D e p a r t m e n t ’ s a c t i o n  i s  

u n a u t h o r i z e d  u n d e r  AS 4 4 . 6 2 . 0 2 0 .  W h e r e a s  t h e  D e p a r t m e n t  h a s  

i n c e r o r e t e d  t h e  p r o v i s i o n s  o f  t h e  m o t o r  f u e l  t a x  i n c o n s i s t e n t l y  

w i t h  t h e  l a n g u a g e  and  i n t e n t  o f  t h e  a c t ,  t h e  D e p a r t m e n t ' s  a c t i o n s  

a r e  i n v a l i d  and  o f  no  e f f e c t  p e r  AS 4 4 . 6 2 . 0 3 0 .

E ven  a s s u m i n g  a r e g u l a t i o n  wa s  v a l i d l y  a d o p t e d  b y  t h e  D e ­

p a r t m e n t ,  i t  w o u l d  h a v e  p r o s p e c t i v e  e f f e c t  o n l y ,  and  c o u l d  n o t  b e  

a p p l i e d  r e t r o a c t i v e l y  b e c a u s e  t h e  D e p a r t m e n t ' s  p r e v i o u s  i n t e r p r e ­

t a t i o n  o f  t h e  s t a t u t e  i s  i n c o n s i s t e n t  w i t h  i t s  p r e s e n t  i n t e r p r e ­
t a t i o n ,  AS 4 4 . 5 2 . 2 4 0 .  F u r t h e r m o r e ,  r e t r o a c t i v e  a p p l i c a t i o n  o f  

t h e  D e p a r t m e n t ' s  n o v e l  i n t e r p r e t a t i o n  o f  t h e  s t a t u t e ,  a d o p t e d  

w i t h o u t  n o t i c e  o r  o p p o r t u n i t y  t o  c o m m e n t ,  w o u l d  v i o l a t e  p r o c e ­
d u r a l  d u e  p r o c e s s  r i g h t s  a s  r e q u i r e d  by  t h e  F o u r t e e n t h  Amendmen t .  

P .  ECONOMIC IM P L IC A T IO N S  OF THE TAX
T h e  t a x  w o u l d  e l i m i n a t e  j o b s  i n  t h e  c r u i s e  s h i p  a n d  t o u r i s m

i n d u s t r i e s  i n  A l a s k a .  B y  d r i v i n g  u p  t h e  c o s t  o f  o p e r a t i n g  a 

c r u i s e  s h i p ,  t h e  t a x  w o u l d  f o r c e  o p e r a t o r s  t o  r a i s e  t h e i r  p r i c e s  

a n d  s o  f e w e r  v i s i t o r s  w o u l d  v a c a t i o n  i n  A l a s k a .  A l a s k a n s  w o u l d  

l o s e  t h e  money t h a t  t h e  v i s i t o r s  s p e n d  and  t h e  j o b s  i n  r e s t a u r ­

a n t s  and  s h o p s  t h a t  t h e  v i s i t o r s  f r e q u e n t .
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T h e  c o s t  o f  t h e  t a x  w i l l  h a v e  t o  b e  p a s s e d  on  t o  c o n s u m e r s ,  

w h i c h  w i l l  r e s u l t  i n  h i g h e r  p r i c e s  f o r  e v e r y t h i n g  t h a t  A l a s k a n s  

b u y .  M an y  c a r r i e r s  a r e  a l r e a d y  l o s i n g  money  and  c a n n o t  a b s o r b  

an y  a d d i t i o n a l  c o s t s  and  r e m a i n  v i a b l e  c o m p e t i t o r s .

T h e  t a x  d i s c r i m i n a t e s  a g a i n s t  t h e  P o r t  o f  A n c h o r a g e .  B e c a u s e  

t h e  t a x  a p p l i e s  t o  f u e l  c o n s u m e d  i n  A l a s k a n  w a t e r s ,  a n d  b e c a u s e  

t h e  a p p r o a c h  t o  A n c h o r a g e  t h r o u g n  C o o k  I n l e t  p a s s e s  t h r o u g h  mo r e  

A l a s k a n  w a t e r s  t h a n ,  f o r  e x a m p l e ,  t h e  a p p r o a c h  t o  S e w a r d ,  t h e  t a x  

m ak e s  i t  m o r e  e x p e n s i v e  f o r  a  v e s s e l  t o  c a l l  a t  A n c h o r a g e  t h a n  t o  

c a l l  a t  a n o t h e r  p o r t .
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Saga Plaza G o a  
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H o u t io n ,  T e x a t  7 7 2 1 0  
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S e p t ember  9, 1985

H on .  Ma r y  A .  N o r d a l e  
C o m m i s s i o n e r  o f  R e v e n u e  
D e p a r t m e n t  o f  R e v e n u e  
P o u c h  SE
J u n e a u ,  A l a s k a  9 9 8 1 1
R e : M o t o r  F u e l  T a x
D e a r  C o m m i s s i o n e r  N o r d a l e :

T h e  p u r p o s e  o f  t h i s  l e t t e r  i s  t o  p r e s e n t ,  on  b e h a l f  o f  t h e
A l a s k a  O i l  a n d  G a s  A s s o c i a t i o n  ( " AOGA* ) ,  t h e  o i l  i n d u s t r y ' s  v i e w s  on  
t h e  a p p l i c a b i l i t y  o f  t h e  m o t o r  f u e l  t a x  t o  t a n k e r  o p e r a t i o n s  i n
A l a s k a n  w a t e r s .  F o r  t h e  r e a s o n s  s e t  f o r t h  b e l o w ,  AOGA b e l i e v e s  t h a t  
th-r- p o s i t i o n  o f  t h e  A u d i t  D i v i s i o n  o f  t h e  D e p a r t m e n t  o f  R e v e n u e
o v e r s t a t e s  t h e  r e a c h  o f  t h e  m o t o r  f u e l  t a x .  We a p p r e c i a t e  t h i s
o p p o r t u n i t y  t o  p r e s e n t  o u r  v i e w s  and  h o p e  t h a t  t h e  D e p a r t m e n t  w i l l  
r e c o n s i d e r  t h e  A u d i t  D i v i s i o n ' s  p o s i t i o n  i n  l i g h t  o f  t h e  f a c t o r s  
d i s c u s s e d  i n  t h i s  l e t t e r .

A l a s k a  i m p o s e s  a t a x  on  t r a n s f e r s  o f  m o t o r  f u e l  a nd  on  c o n s u m p ­
t i o n  o f  m o t o r  f u e l  by  s t a t u t o r i l y  d e f i n e d  " u s e r s ” . A l a s k a  S t a t . §
4 3 . 4 0 . 0 1 0  ( 1 9 8 3 ) .  " U s e r "  i s  d e f i n e d  a s  f o l l o w s :

( 4 )  ' u s e r '  m e a n s  a p e r s o n  c o n s u m i n g  o r  u s i n g  m o t o r
f u e l ,  who  e i t h e r

( A)  p u r c h a s e s  t h e  f u e l  o u t  o f  t h e  s t a t e  a nd  s h i p s  i t
i n t o  t h e  s t a t e  f o r  p e r s o n a l  u s e  i n  t h e  s t a t e ;

( B )  m a n u f a c t u r e s  t h e  f u e l  i n  t h e  s t a t e ;  o r
( C )  p u r c h a s e s  o r  r e c e i v e s  f u e l  i n  t h e  s t a t e  t h a t  i s

n o t  t a x e d  a t  t h e  t i m e  o f  p u r c h a s e  o r  r e c e i p t  o r  i s  t a x e d  
a t  a r a t e  t h a t  i s  l e s s  t h a n  t h e  r a t e  p r e s c r i b e d  b y  
AS 4 3 . 4 0 . 0 1 0 .
A l a s k a  S t a t . S 4 3 . 4 0 . 1 0 0 ( 4 ) ( A)  ( 1 9 8 3 ) .  ( E m p h a s i s  a d d e d . )

T h e  A u d i t  D i v i s i o n ' s  p o s i t i o n  t h a t  l i a b i l i t y  a s  a  " u s e r "  i s  t r i g ­
g e r e d  by  c o n s u m p t i o n  i n  A l a s k a  o f  f u e l  p u r c h a s e d  o u t s i d e  t h e  s t a t e  
an d  c a r r i e d  i n t o  A l a s k a  i n  v e s s e l  f u e l  t a n k s  ( * f u e l - t a n k  f u e l " )  
r e s t s  o n  i t s  i n t e r p r e t a t i o n  o f  A l a s k a  S t a t .  § 4 3 .  4 0 .  1 0  0 (  4 ) ( A)
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S p e c i f i c a l l y ,  t h e  A u d i t  D i v i s i o n  c o n s t r u e s  t h e  p h r a s e
" s h i p s  . . . i n t o "  t h e  s t a t e  a s  e q u i v a l e n t  t o  " c a r r i e d  i n t o "  t h e  
s t a t e .  T h e  A s s o c i a t i o n  b e l i e v e s  t h e  c o r r e c t  c o n s t r u c t i o n  o f  t h e  
" s h i p s  i n t o "  l a n g u a g e  i s  " t r a n s p o r t e d  a s  c a r g o  i n t o "  t h e  s t a t e .  T h e  
d i f f e r e n c e  t h i s  d i s t i n c t i o n  m a k e s  i s  t h a t  c o n s u m p t i o n  i n  A l a s k a  o f  
f u e l - t a n k  f u e l  p u r c h a s e d  o u t s i d e  t h e  s t a t e  d o e s  n o t  t r i g g e r  " u s e r "
s t a t u s  u n d e r  t h e  " t r a n s p o r t  a s  c a r g o "  i n t e r p r e t a t i o n .

T h e  A s s o c i a t i o n ' s  i n t e r p r e t a t i o n  o f  A l a s k a  S t a t . S 4 3 .  4 0 .  1 0 0 (  4 )  
( A )  i s  s u p p o r t e d  b y  f o u r  p r i n c i p l e s  o f  s t a t u t o r y  c o n s t r u c t i o n .
F i r s t ,  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  h e l d  t h a t  e v e r y  w o r d ,  s e n t e n c e  
o r  p r o v i s i o n  i n  a s t a t u t e  h a s  a  u s e f u l  p u r p o s e ,  w i t h  f o r c e  and  e f ­
f e c t  o f  i t s  own ,  a n d  t h a t  no  s u p e r f l u o u s  w o r d s  o r  p r o v i s i o n s  a r e
u s e d .  A l a s k a  T r a n s o .  C o m ' n .  v .  A i r p a c ,  I n c . , 6 8 5  P . 2d  1 2 4 8 ,  1 2 5 3
( A l a s k a  1 9 8 4 ) .  I t  f o l l o w s  t h a t  t h e  * " s h i p s  i n t o "  l a n g u a g e  m u s t  a d d  
s o m e t h i n g  t o  t h e  " u s e r "  d e f i n i t i o n ;  t h e  m e a n i n g  o f  A l a s k a  S t a t . 
§ 4 3 . 4 0 . 1 0 0 ( 4 ) ( A)  h a s  t o  b e  d i f f e r e n t  f r o m  t h e  m e a n i n g  i t  w o u l d  h a v e  
h a d  i f  t h e  l e g i s l a t u r e  h a d  o m i t t e d  t h e  " s h i p s  i n t o "  r e q u i r e m e n t .

T h e  A u d i t  D i v i s i o n ' s  i n t e r p r e t a t i o n  o f  " s h i p s  i n t o "  a s  e q u i v a ­
l e n t  t o  " c a r r i e s  i n t o "  r e n d e r s  t h e  " s h i p s  i n t o "  l a n g u a g e  s u p e r ­
f l u o u s ;  i n  p r a c t i c e ,  t h e  " u s e r "  d e f i n i t i o n  w o u l d  r e m a i n  u n c h a n g e d  i f  
t h e  " s h i p s  i n t o "  l a n g u a g e  w e r e  e l i m i n a t e d .  A t a x  on  i m p o r t e d  f u e l  
" c a r r i e d  i n t o "  t h e  s t a t e  a n d  c o n s u m e d  t h e r e  w o u l d  r e a c h  t h e  s am e  
f u e l  a s  a  t a x  on  a l l  i m p o r t e d  f u e l  c o n s u m e d  i n  t h e  s t a t e ,  w h e t h e r  o r  
n o t  a " s h i p m e n t "  o c c u r r e d .  I n  c o n t r a s t ,  a  L a x  on  i m p o r t e d  f u e l  
" t r a n s p o r t e d  a s  c a r g o *  i n t o  t h e  s t a t e  a nd  c o n s u m e d  t h e r e  w o u l d  n o t  
r e a c h  i m p o r t e d  f u e l  c o n s u m e d  on  i n t e r s t a t e  v o y a g e s .  T h u s ,  c o n s t r u c ­
t i o n  o f  t n e  " s h i p s  i n t o "  l a n g u a g e  a s  a  r e q u i r e m e n t  t h a t  t h e  f u e l  b e  
• t r a n s p o r t e d  a s  c a r g o "  i n t o  A l a s k a  g i v e s  i n d e p e n d e n t  m e a n i n g  t o  e a c h  
w o r d  and  p h r a s e  i n  t h e  s t a t u t e ,  u n l i k e  t h e  c o n s t r u c t i o n  a d o p t e d  b y  
t h e  A u d i t  D i v i s i o n .

S e c o n d ,  t h e  A l a s k a  c o u r t s  c o n s t ’- u e  w o r d s  w i t h i n  s t a t u t e s  i n  
a c c o r d a n c e  w i t h  t h e i r  common m e a n i n g  u n l e s s  a p e c u l i a r  m e a n i n g  h a s  
a r i s e n  t h r o u g h  s t a t u t o r y  d e f i n i t i o n  o r  j u d i c i a l  c o n s t r u c t i o n .  
S t a t e ,  D e p a r t m e n t  o f  R e v ,  v .  D eb e nh am  E l e c t r i c  S u p p l y  C o . , 6 1 2  P .  2d  
1 0 0 1 ,  1 0 0 2  ( A l a s k a  H T S O ) .  T h e  d i c t i o n a r y  d e f i n i t i o n  o f  t h e  v e r b  " t o  
s h i p "  i s :  " t o  p l a c e  g o o d s  on  b o a r d  a v e s s e l  f o r  t h e  p u r c h a s e r  o r
c o n s i g n e e ,  t o  b e  t r a n s p o r t e d  a t  h i s  r i s k . "  B L A C K ' S  LAW D ICT IONARY  
1 2 3 4  ( 5 t h  E d .  1 9 7 9 ) .  " T r a n s p o r t a t i o n "  i s  t h e  m o v em e n t  o f  g o o d s  o r  
p e r s o n s  f r o m  o n e  p l a c e  t o  a n o t h e r ,  by  a  c a r r i e r .  G l o u c e s t e r  F e r r y  
C o .  v .  P e n n s y l v a n i a , 1 1 4  U .  S .  1 9 6 ,  2 0 3  ( 1 8 3 1 ) .  T h e  t e r m s  " t o  s h i p "  
and  " s h i p m e n t "  a s  u s e d  i n  A l a s k a ' s  U n i f o r m  C o m m e r c i a l  C o d e  h a v e  
p r e c i s e l y  t h i s  m e a n i n g .  S e e  A l a s k a  S t a t ,  § §  4 5 . 0 2 . 3 1 9 ( a ) ( 1 ) ,
. 5 0 4 ( a ) ,  . 5 0 9 ( a )  ( 1 9 8 0 ) .  " S h i p m e n t "  o f  a c o m m o d i t y  i m p l i e s  t h a t  t h e
e n t i r e  v o l u m e  t e n d e r e d  f o r  t r a n s p o r t a t i o n  w i l l  b e  d e l i v e r e d  t o  t h e  
c o n s i g n e e  a t  t h e  d e s t i n a t i o n .  S i n c e  t h e  c ommon  m e a n i n g  o f  t h e  v e r b
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" t o  s h i p "  i s  " t o  t r a n s p o r t  a s  c a r g o , "  a n d  n o  c o n t r a r y  d e f i n i t i o n  i s  
p r o v i d e d  i n  t h e  m o t o r  f u e l  t a x  s t a t u t e ,  f u e l  t a x a b l e  u n d e r  A l a s k a  
S t a t .  4 3 . 4 0 . 1 0 0 ( 4 ) ( A)  m u s t  b e  t r a n s p o r t e d  a s  c a r g o .

T h i r d ,  t h e  e n f o r c e m e n t  p r o b l e m s  i n h e r e n t  i n  t h e  A u d i t  D i v i s i o n ' s  
i n t e r p r e t a t i o n  a r e  s t r o n g  e v i d e n c e  o f  t h e  l e g i s l a t u r e ' s  i n t e n t i o n  
n o t  t o  i m p o s e  t h e  m o t o r  f u e l  t a x  on  f u e l - t a n k  f u e l .  U n d e r  t h e  A u d i t  
D i v i s i o n ' s  i n t e r p r e t a t i o n ,  t h e  t a x  w o u l d  a p p l y  on  i t s  f a c e  t o  f u e l -  
t a n k  f u e l  o f  t r u c k s  a n d  a u t o m o b i l e s  e n t e r i n g  t h e  s t a t e .  E n f o r c e m e n t  
o f  a  t a x  on  f u e l - t a n k  f u e l  a g a i n s t  m a r i n e  s h i p p i n g ,  b u t  n o t  a g a i n s t  
m o t o r  v e h i c l e  u s e r s ,  w o u l d  c o n s t i t u t e  "a  d e l i b e r a t e  a nd  i n t e n t i o n a l  
p l a n  t o  d i s c r i m i n a t e "  i n  v i o l a t i o n  o f  t h e  E q u a l  P r o t e c t i o n  c l a u s e s  
o f  t h e  A l a s k a  a n d  U n i t e d  S t a t e s  C o n s t i t u t i o n s .  S t a t e  v .  R e e f e r  K i n a  
C o . ,  5 5 9  P . 2d  5 6 ,  6 5  ( A l a s k a  1 9 7 6 ) ,  m o d i f i e d  on  o t h e r  g r o u n d s , 5 6 5  
P .  2d 7 0 2  ( A l a s k a  1 9 7 7 ) .  H o w e v e r ,  i t  i s  a p p a r e n t  t h a t  n o n a i s c r i m i n a -  
t o r y  e n f o r c e m e n t  o f  t h e  A u d i t  D i v i s i o n  i n t e r p r e t a t i o n  w o u l d ,  i n  
p r a c t i c e ,  b e  e x t r e m e l y  b u r d e n s o m e .  U n d e r  U n i o n  O i l  C ompany  o f  
C a l i f o r n i a  v .  D e p a r t m e n t  o f  R e v e n u e , 5 6 0  P .  2d 2 1 ,  2 4  ( A l a s k a  1 9 7 7  ) ,  
t h e  c o u r t s  c o n s i d e r  t h e  i m p l i c a t i o n s  o f  c o l l e c t i o n  p r o c e d u r e s  i n  
r e v i e w i n g  t h e  D e p a r t m e n t ' s  i n t e r p r e t a t i o n  o f  t a x  s t a t u t e s .  T h e  e n ­
f o r c e m e n t  p r o b l e m s  i n h e r e n t  i n  t h e  A u d i t  D i v i s i o n ' s  p o s i t i o n  w o u l d  
w e i g h  h e a v i l y  a g a i n s t  i t s  i n t e r p r e t a t i o n .

F o u r t h ,  a s  a p p l i e d  b y  t h e  A u d i t  D i v i s i o n ,  t h e  m o t o r  f u e l  t a x  
d i s c r i m i n a t e s  a g a i n s t  i n t e r s t a t e  c o m m e r c e  i n  v i o l a t i o n  o f  t h e  Com­
m e r c e  C l a u s e  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  T h e  t a x  on  m o t o r  
f u e l  c o n s u m p t i o n  i s  a  f o r m  o f  " c o m p e n s a t i n g "  u s e  t a x  s i n c e ,  i n  
c o n t r a s t  t o  a s t a n d - a l o n e  c o n s u m p t i o n  t a x ,  i n - s t a t e  c o n s u m p t i o n  i s  
t a x e d  o n i y  i f  t h e  u n d e r l y i n g  p u r c h a s e  e s c a p e d  t a x  u n d e r  A l a s k a  
S t a t .  S 4 3 . 4 0 . 0 1 0 ( a ) .  C o m p e n s a t i n g  u s e  t a x e s  b u r d e n  o n l y  u s e  o r  
c o n s u m p t i o n  o f  i t e m s  o r  c o m m o d i t i e s  t h a t  h a v e  m o v e d  i n  i n t e r s t a t e  
c o m m e r c e .  S u c h  t a x e s  h a v e  w i t h s t o o d  c h a l l e n g e  u n d e r  t h e  C o m me r c e  
C l a u s e  o n l y  b e c a u s e  t h e y  h a v e  b e e n  a n a l y z e d  a s  c o m p o n e n t s  o f  a 
u n i f i e d  s a l e s  a n d  u s e  t a x  s c h e m e  w h i c h  p l a c e d  o u t - o f - s t a t e  a nd  
i n - s t a t e  s e l l e r s  on an  e v e n  f o o t i n g .  H e n n e f o r d  v .  S i l a s  M a s o n  C o . , 
3 0 0  U . S .  5 7 7  ( 1 9 3 7 ) .  H o w e v e r ,  i f  no u s e  t a x  c r e d i t  i s  g r a n t e d  f o r  
s a l e s  t a x e s  p a i d  i n  t h e  s t a t e  o f  p u r c h a s e ,  a  s a l e s  and  u s e  t a x  
s c h e m e  b e n e f i t s  i n - s t a t e  s e l l e r s  a t  t h e  e x p e n s e  o f  o u t - o f - s t a t e  
s e l l e r s  b y  e x p o s i n g  i n t e r s t a t e  t r a n s a c t i o n s  t o  d o u b l e  t a x a t i o n .  
M o n t g o m e r y  W a r d  v .  S t a t e  B o a r d  o f  E q u a l i z a t i o n ,  7 8  C a l .  R p t r .  3 7 3 ,  
3 9 4  ( C a l .  A p p .  1 9 6 9 )  c e r t , d e n i e d , 3 9 6  U . S .  1 0 4 0  ( 1 9 7 0 )  ( i n v a l i ­
d a t i n g  u n d e r  C o m m e r c e  C l a u s e  a  p r o v i s i o n  o f  C a l i f o r n i a  u s e  t a x  t h a t  
f a i l e d  t o  e x t e n d  c r e d i t  f o r  s a l e s  t a x  p a i d  o t h e r  s t a t e s ) .

T h e  m o t o r  f u e l  t a x  p r o v i d e s  no  c r e d i t  f o r  s a l e s  t a x e s  i m p o s e d  on 
m o t o r  f u e l  i n  t h e  s t a t e  o f  s a l e .  As a r e s u l t ,  f u e l - t a n k  f u e l  c o n ­
s u m e d  i n  A l a s k a  i s  s u b j e c t  t o  t a x  o n c e  when p u r c h a s e d  i n  A l a s k a  b u t  
t w i c e  when p u r c h a s e d  o u t s i d e  t h e  s t a t e .  T h i s  i s  p r e c i s e l y  t h e
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r e s u l t  p r o h i b i t e d  b y  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  i n  A r m c o , I n c . 
v .  H a r d e s t y , 1 0 4  S . C t .  2 6 2 0  ( 1 9 8 4 ) ,  r e h 1 a  d e n i e d , 1 0 5  S . C t .  2 8 5
( 1 9 8 4 )  when i t  h e l d  t h a t  s t a t e s  "may n o t  t a x  a t r a n s a c t i o n  o r  i n c i ­
d e n t  m o r e  h e a v i l y  when i t  c r o s s e s  s t a t e  l i n e s  t h a n  when i t  o c c u r s  
e n t i r e l y  w i t h i n  t h e  s t a t e . M

Armco  p u t  t o  r e s t  t h e  a r g u m e n t  t h a t  t a x p a y e r s  a r g u i n g  d i s ­
c r i m i n a t i o n  m u s t  p r o v e  a c t u a l  m u l t i p l e  t a x a t i o n .  T h e  C o u r t  n o t e d
t h a t  " t a x e s  m u s t  h a v e  w h a t  m i g h t  b e  c a l l e d  i n t e r n a l  c o n s i s t e n c y  —  
t h a t  i s ,  t h e  [ t a x ]  m u s t  b e  s u c h  t h a t ,  i f  a p p l i e d  b y  e v e r y  j u r i s d i c ­
t i o n ,  ' t h e r e  w o u l d  b e  n o  i m p e r m i s s i b l e  i n t e r f e r e n c e  w i t h  f r e e  
t r a a e . ' "  A r m c o , 1 0 4  S .  C t .  a t  2 6 2 4 ,  q u o t i n g  C o n t a i n e r  C o r p .  o f
A m e r i c a  v .  F r a n c h i s e  T a x  B o a r d  4 6 3  U . S .  1 5 9 .  I f  t h e  A u d i t  D i v i ­
s i o n ' s  i n t e r p r e t a t i o n  o f  t h e  m o t o r  f u e l  t a x  w e r e  a p p l i e d  b y
C a l i f o r n i a ,  a l l  b u n k e r s  p u r c h a s e d  i n  C a l i f o r n i a  w o u l d  b e  t a x e d  a t  
f i v e  c e n t s  p e r  g a l l o n  a n d  t h e  p o r t i o n  o f  t h o s e  b u n k e r s  c o n s u m e d  i n  
A l a s k a  w o u l d  b e  t a x e d  an  a d d i t i o n a l  f i v e  c e n t s  p e r  g a l l o n .  I n
c o n t r a s t ,  b u n k e r s  p u r c h a s e d  an d  c o n s u m e d  i n  A l a s k a  w o u l d  b e  t a x e d  a t  
o n l y  f i v e  c e n t s  p e r  g a l l o n .  I t  f o l l o w s  t h a t  t h e  m o t o r  f u e l  t a x ,  a t  
l e a s t  u n d e r  t h e  A u d i t  D i v i s i o n ' s  i n t e r p r e t a t i o n ,  d i s c r i m i n a t e s  
a g a i n s t  i n t e r s t a t e  c o m m e r c e  i n  v i o l a t i o n  o f  t h e  C o m m e r c e  C l a u s e .

M o r e o v e r ,  u n d e r  t h e  s a m e  a n a l y s i s ,  i m p o s i t i o n  o f  t h e  t a x  on  
f u e l - t a n k  f u e l  p u r c h a s e d  o u t s i d e  t h e  U n i t e d  S t a t e s  a n d  c o n s u m e d  by  
t a n k e r s  e n g a g e d  i n  i n t e r n a t i o n a l  c o m m e r c e  ( s p e c i f i c a l l y ,  t h e  t r a n s ­
p o r t a t i o n  o f  LNG t o  J a p a n )  w o u l d  p o s e  t h e  " e n h a n c e d  r i s k  o f  m u l t i p l e  
t a x a t i o n "  e x p r e s s l y  p r o h i b i t e d  b y  J a p a n  L i n e s ,  L t d .  v .  C o u n t y  o f  L o s  
A n g e l e s , 4 4 1  U . S .  4 3 4 ,  4 4 6  ( 1 9 7 9 ) .

F i n a l l y ,  w h e r e  p o s s i o l e ,  d o u b t s  c o n c e r n i n g  t h e  c o n s t r u c t i o n  o f  
t a x  s t a t u t e s  s h o u l d  b e  r e s o l v e d  i n  t h e  t a x p a y e r ' s  f a v o r .  U n i o n  O i l  
Company  o f  C a l i f o r n i a  v .  D e p a r t m e n t  o f  R e v e n u e , 5 6 0  P .  2d 2 1 ,  23
( A l a s k a ,  1 9 7 7 ) .  i n  l i g h t  o f  t h e  a n a l y s i s  s e t  f o r t h  a b o v e ,  t h i s  
g e n e r a l  r u l e  o f  c o n s t r u c t i o n  a p p l i c a b l e  t o  t a x  s t a t u t e s  r e q u i r e s  
r e j e c t i o n  o f  t h e  A u d i t  D i v i s i o n ' s  i n t e r p r e t a t i o n .

I n  s u m m a r y ,  A l a s k a  S t a t . S 4 3 . 4 0 . 1 0 0 ( A ) ( 4 )  ( 1 9 8 3 )  d o e s  n o t
a u t h o r i z e  t h e  D e p a r t m e n t  t o  i m p o s e  m o t o r  f u e l  t a x  on  f u e l - t a n k  f u e l  
p u r c h a s e d  o u t s i d e  t h e  s t a t e .  T h e  A u d i t  D i v i s i o n ' s  c o n t r a r y  p o s i t i o n  
r e n d e r s  a n  e n t i r e  p h r a s e  o f  t h e  s t a t u t e  s u p e r f l u o u s ,  c o n s t r u e s  t h e  
v e r b  " t o  s h i p "  c o n t r a r y  t o  i t s  common m e a n i n g  a n d  w o u l d ,  i n  p r a c ­
t i c e ,  mak e  t h e  t a x  u n c o n s t i t u t i o n a l  i n  o p e r a t i o n  u n d e r  t h e  E q u a l  
P r o t e c t i o n  an d  C o m m e r c e  C l a u s e s  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  
G i v e n  t h e  c o n f l i c t  b e t w e e n  t h i s  a n a l y s i s  a n d  t h e  A u d i t  D i v i s i o n ' s  
p o s i t i o n ,  t h e  r e q u i r e m e n t  t h a t  d o u b t s  c o n c e r n i n g  t h e  c o n s t r u c t i o n  o f  
t a x  s t a t u t e s  b e  r e s o l v e d  i n  f a v o r  o f  t a x p a y e r s  i s  n e c e s s a r i l y  
a p p l i c a b l e .



t

H o n .  M a r y  A.  Nordale 
S e p t e m b e r  9 ,  1 9 8 5  
P a g e  5

We a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  h a v e  p r e s e n t e d  o u r  v i e w s  on  
t h i s  i s s u e .  We w o u l d  l i k e  t o  d i s c u s s  t h i s  m a t t e r  f u r t h e r  w i t h  t h e  
D e p a r t m e n t ,  h o p e f u l l y  p r i o r  t o  t h e  O c t o b e r  1 f i l i n g  d e a d l i n e .

V e r y  t r u l y  y o u r s ,

E .  W. T a n n e r  
C h a i r m a n ,  T a x  C o m m i t t e e  
A l a s k a  O i l  a n d  G a s  A s s o c i a t i o n
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M r .  B i l l  L a w r e n c e  
T r a n s p o r t a t i o n  I n s t i t u t e  
7 1 7  W e s t  D r a v u s  
S e a t t l e ,  WA 9 8 1 1 9

R e :  A l a s k a  M o t o r  F u e l  T a x

D e a r  3 i l l :
I  g a t h e r e d  t h e  f o l l o w i n g  i n f o r m a t i o n  c o n c e r n i n g  t a x e s  on  

f u e l  b y  s e v e r a l  d i f f e r e n t  s t a t e s .  A s  y o u  k n o w ,  e a c h  s t a t e  h a s  

i t s  own  t a x i n g  s c h e m e  w i t h  s o m e  s t a t e s  a p p l y i n g  s a l e s  a nd  u s e  

t a x e s  w h i l e  o t h e r s  e m p l o y  m o t o r  f u e l  t a x e s .  T h i s  l e t t e r  d o e s  n o t  

r e p r e s e n t  t h e  f i n a l  w o r d  a s  t o  t h e  s t a t u s  o f  t a x e s  i n  e a c h  s t a t e .  

I n  s ome  i n s t a n c e s  I  d i d  n o t  h a v e  a c c e s s  t o  a d m i n i s t r a t i v e  r e g u l a ­
t i o n s  w h i c h  e n h a n c e  t h e  w o r d i n g  o f  t h e  g o v e r n i n g  s t a t u t e s .  A l s o ,  

I  d o n ' t  know wh a t  t h e  a c t u a l  t a x  r a t e s  a r e  f o r  t h e  v a r i o u s  s t a t e s  

w h i c h  G o v e r n o r  S h e f f i e l d  c l a i m s  t o  b e  i n  h i s  l e t t e r .  P o s s i b l y  a 

f ew  t e l e p h o n e  c a l l s  f r o m  y o u  t o  y o u r  c o n n e c t i o n s  in t h e  i n d u s t r y  

c a n  f i l l  t h e s e  i n f o r m a t i o n  g a p s  a s  t o  t h e  how t h e  s t a t u t e s  and  

r e g u l a t i o n s  a r e  a c t u a l l y  a d m i n i s t e r e d  i n  t h e  f i e l d .  I  h a v e  

i n c l u d e d  New Y o r k  i n  t h e  s a m p l i n g  b e c a u s e  t h e  E x x o n  a t t o r n e y  iri 

A n c h o r a g e  s u g g e s t e d  t o  u. t h a t  N ew Y o r k  h a s  b e e n  a d m i n i s t e r i n g  

i t s  t a x  l a w s  o n  f u e l  u i m i l a r  t o  t h e  m a n n e r  o f  A l a s k a .  A f t e r  

r e v i e w i n g  i t ,  I  t h i n k  t h e  New Y o r k  t a x  c a n  b e  d i s t i n g u i s h e d .



W A S H I N G T O N :  D e p a r t m e n t  o f  L i c e n s i n g  F u e l  T a x  D i v i s i o n ,

O l y m p i a  ( R i c h a r d  D i e t r i c h  7 5 3 - 5 5 7 5 ) .  T h e  d e p a r t m e n t  a p p l i e s  t h e  

s a l e s  t a x  ROW 9 2 . 0 8 . 0 2 0  t o  t h e  s a l e  o f  b u n k e r  f u e l .  T h e  c o m p l e ­

m e n t a r y  u s e  t a x  f o r  f u e l  i s  g o v e r n e d  b y  ROW 8 2 . 1 2 . 0 2 0 .  T h e  

a p p l i c a b l e  r e g u l a t i o n  i s  WAC 4 5 8 - 2 0 - 1 7 5 .  F o r  b u n k e r  f u e l  w h i c h  

i s  s o l d  i n  W a s h i n g t o n  a n d  d e l i v e r e d  o n  b o a r d  an  i n t e r s t a t e  o r  

f o r e i g n  c o m m e r c e  c a r r i e r  f o r  c o n s u m p t i o n  w h i l e  b o t h  w i t h i n  and  

w i t h o u t  t e r r i t o r i a l  b o u n d a r i e s  o f  W a s h i n g t o n ,  t h e  a m o u n t  o f  u s e  

t a x  i m p o s e d  i s  a p p l i c a b l e  o n l y  t o  t h a t  p o r t i o n  o f  t h e  f u e l  s o l d  

w h i c h  w i l l  b e  c o n s u m e d  i n  W a s h i n g t o n .
T h e  s i g n i f i c a n t  d i f f e r e n c e  i n  t h e  a d m i n i s t r a t i o n  o f  t h e  u s e  

t a x  by  W a s h i n g t o n  and  t h e  m o t o r  f u e l  t a x  b y  A l a s k a  i s  c o n t a i n e d  

i n  t h e  W a s h i n g t o n  u s e  t a x  r e g u l a t i o n  c o n c e r n i n g  " c o n s u m a b l e  

g o o d s "  w h i c h  i n c l u d e s  " b u n k e r  f u e l " :  " T h e  t a x  d o e s  n o t  a p p l y

u p o n  t h e  u s e  w i t h i n  t h i s  s t a t e  o f  a n y  p a r t  o f  c o n s u m a b l e  g o o d s  

f o r  u s e  o n  c a r r i e r  p r o p e r t y  a n d  p l a c e d  a b o a r d  o u t s i d e  t h i s  
s t a t e . "  T h e  t e r m  " c a r r i e r  p r o p e r t y "  i n c l u d e s  " w a t e r  c r a f t "  i n  

i t s  m e a n i n g .
F i n a l l y  t h e  W a s h i n g t o n  B u s i n e s s  and  O c c u p a t i o n  T a x  RCW 8 2 . 0 4  

a s  y o u  k n o w ,  h a s  a  new e x e m p t i o n  e f f e c t i v e  J u l y  1 ,  1 9 8 5  p e r  S . B .  
4 2 2 8  : " I n  c o m p u t i n g  t a x  t h e r e  may b e  d e d u c t e d  f r o m  t h e  m e a s u r e
o f  t a x  a m o u n t s  d e r i v e d  f r o m  s a l e s  o f  f u e l  f o r  c o n s u m p t i o n  o u t s i d e  

t h e  t e r r i t o r i a l  w a t e r s  o f  t h e  U n i t e d  S t a t e s  b y  v e s s e l s  u s e d  

- r i r a r i l y  i n  f o r e i g n  c o m m e r c e , "
C A L I F O R N I A :  S e c t i o n  6 3 8 5  R e v e n u e  a n d  T a x a t i o n  C o d e  w a s

r e c e n t l y  a m e n d e d  b y  S . B .  3 1 0 .  T h e  b i l l ,  a p p a r e n t l y  e n a c t e d ,  

e x e m p t s  f r o m  t h e  s a l e s  a n d  u s e  t a x  t h e  g r o s s  r e c e i p t s  f r o m  t h e

-2-



s a l e  o f  f u e l  t o  a w a t e r  common c a r r i e r  e n g a g e d  i n  i n t e r s t a t e  o r  

f o r e i g n  c o m m e r c e  f o r  i m m e d i a t e  s h i p m e n t  o u t s i d e  C a l i f o r n i a  f o r  

c o n s u m p t i o n ,  n o t  s t o r a g e ,  i n  t h e  c o n d u c t  o f  i t s  b u s i n e s s  a f t e r  

t h e  f i r s t  o u t  o f  s t a t e  d e s t i n a t i o n  i s  r e a c h e d ,  T h e  s u p p o r t i n g  

s a l e s  t a x  r e g u l a t i o n  1 6 2 1 ( c )  c o n t a i n s  t h e  s ame  t h e m e  t h a t  t a x  on  

f u e l  s o l d  i n  C a l i f o r n i a  t o  v e s s e l s  i s  a p p l i c a b l e  o n l y  t o  t h e  

f i r s t  d e s t i n a t i o n  o u t s i d e  o f  C a l i f o r n i a .  I t s  c o m p l e m e n t a r y  u s e  

t a x  r e g u l a t i o n  1 6 2 0 ( b ) ( 2 ) ( B ) ,  l i k e  W a s h i n g t o n ,  d i f f e r s  s i g n i f i ­
c a n t l y  f r o m  A l a s k a ' s  a d m i n i s t r a t i o n  o f  i t s  m o t o r  f u e l  t a x .  T h e  

C a l i f o r n i a  r e g u l a t i o n  s t a t e s :
U s e  t a x  d o e s  n o t  a p p l y  t o  p r o p e r t y  p u r c h a s e d  f o r  u s e  
and  u s e d  i n  i n t e r s t a t e  o r  f o r e i g n  c o m m e r c e  p r i o r  t o  i t s  
e n t r y  i n t o  t h i s  s t a t e ,  a n d  t h e r e a f t e r  u s e d  c o n t i n u o u s l y  
i n  i n t e r s t a t e  o r  f o r e i g n  c o m m e r c e  b o t h  w i t h i n  a n d  w i t h ­
o u t  C a l i f o r n i a  a nd  n o t  e x c l u s i v e l y  i n  C a l i f o r n i a .

I t  w o u l d  a p p e a r  by  t h i s  r e g u l a t i o n  t h a t  C a l i f o r n i a  d o e s  n o t  t a x  
f u e l  u s e d  f o r  p r o p u l s i o n  p u r c h a s e d  o u t  o f  s t a t e  a n d  u s e d  i n  

i n t e r s t a t e  and  f o r e i g n  c o m m e r c e .  Y o u  m e n t i o n e d  t h a t  C a l i f o r n i a  

may  g r a n t  a  c r e d i t  t o  f u e l  b r o u g h t  i n t o  t h e  s t a t e  i n  a  v e s s e l ' s  

t a n k .  I t  w o u l d  p r o b a b l y  b e  h e l p f u l  i f  we t a l k e d  w i t h  M i c h a e l  

M u r p h y  t o  c l a r i f y  t h e  p r a c t i c e s  u s e d  t h e r e .
O R E G O N :  T h e  t a x  s t a t u s  h e r e  i s  n o t  e n t i r e l y  c e r t a i n  t o  me .

P o s s i b l y  a  p h o n e  c a l l  w o u l d  h e l p  t o  c l a r i f y  t h e  m a t t e r  o f  w h e t h e r  
t h e r e  i s  a  t a x  on  b u n k e r  f u e l  o r  n o t .  I t a l k e d  w i t h  t h e  D e p a r t ­

men t  o f  R e v e n u e .  T h e  p e r s o n  t h e r e  was  n o t  a w a r e  o f  s u c h  a  t a x .  
S h e  s u g g e s t e d  t h a t  I  t a l k  t o  t h e  S t a t e  M a r i n e  B o a r d  w h i c h  i n  t u r n  

d i s c l a i m e d  any  k n o w l e d g e  o f  a n d  c o n n e c t i o n  t o  t a x  c o l l e c t i o n  a n d  

v e s s e l  f u e l .  I  n e x t  t r i e d  t h e  m o t o r  v e h i c l e  d i v i s i o n ,  f u e l s  t a x  

b r a n c h ,  w h i c h  a d m i n i s t e r s  t a x e s  o n  m o t o r  v e h i c l e  a n d  a i r c r a f t



f u e l  b u t  n o t  o n  v e s s e l  f u e l .  T h e  f e l l o w  t h e r e  wa s  u n a w a r e  o f

w h i c h  d e p a r t m e n t ,  i f  a n y ,  w o u l d  c o n t r o l  t h a t  a r e a .

O r e g o n  d o e s  n o t  h a v e  a  g e n e r a l  s a l e s  t a x .  I t  d o e s  h a v e  a

m o t o r  v e h i c l e  and  a i r c r a f t  f u e l  t a x ,  S e c t i o n  3 1 9 . 0 2 0  e t  s e q .  a n d

s u p p o r t i n g  a d m i n i s t r a t i v e  r u l e s  7 3 5 - 1 1 - 0 0 5  e t  s e q .  and  7 3 5 - 1 2 - 0 1 0  

e t  s e q .  S i g n i f i c a n t l y  u n d e r  b o t h  s t a t u t e  a n d  r e g u l a t i o n ,  f u e l  

b r o u g h t  i n t o  O r e g o n  i n  t h e  f u e l  t a n k  o f  a  t r u c k ,  a i r c r a f t  o r  

o t h e r  v e h i c l e  and  u l t i m a t e l y  u s e d  o n l y  a s  f u e l  f o r  p r o p u l s i o n  o f  

t h e  v e h i c l e  o r  a i r c r a f t  i s  n o t  t a x e d .  S e e  S e c t i o n  3 1 9 . 2 6 0 ,  OR AD 

r u l e s  7 3 5 - 1 1 - 0 0 5 ( 5 ) .  A l s o  a  r e f u n d  i s  a v a i l a b l e  i f  t h e  f u e l  f o r  

a  m o t o r  v e h i c l e  i s  u s e d  i n  a n o t h e r  s t a t e  and  t h e  u s e r  i ? r e q u i r e d  

t o  p a y  o t h e r  a d d i t i o n a l  t a x e s  o n  t h e  s a m e  f u e l .  7 3 5 - 1 1 - 7 0 6 ( 3 ) ,  

7 3 5 - 1  2 - 0 4  1 ( 1 ) ( a )  . T h e  a i r c r a f t  f u e l  u s e  t a x  i s  r e f u n d a b l e  o n l y  
i f  t h e  a i r c r a f t  f l i e s  d i r e c t l y  f r o m  O r e g o n  t o  a  f o r e i g n  c o u n t r y  

w i t h  no s t o p s  i n  o t h e r  s t a t e s .  S e c t i o n  7 3 5 - 1 1 - 7 0 6 ( 3 ) .

H A W A I I :  A t  t h i s  t i m e  I  d o  n o t  h a v e  c o m p l e t e  i n f o r m a t i o n  on

H a w a i i .  A t e l e p h o n e  c a l l  t o  y o u r  s o u r c e s  m i g h t  b e  h e l p f u l  a s  t o  

h o w  t h a t  s t a t e  a d m i n i s t e r s  i t s  t a x e s .  I  w r o t e  a l e t t e r  t o  t h e  

t a x  c o l l e c t o r  w i t h  q u e s t i o n s  c o n c e r n i n g  t h e  a d m i n i s t r a t i o n  o f  t a x  
l a w s  f o r  v e s s e l  f u e l  a n d  r e q u e s t e d  a c o p y  o f  t a x  r e g u l a t i o n s .  

Y a l k i n g  by  t e l e p h o n e  t o  t h e m  was  n o t  much h e l p .  I  wa s  t o l d  t h a t  

f u e l  t h a t  w a s  s o l d  i n  t h e i r  f o r e i g n  t r a d e  z o n e  i s  n o t  t a x e d .  I  

d o  n o t  know i f  t h a t  i s  a c c u r a t e ,  o r  i f  i t  i s ,  w h e t h e r  i n t e r s t a t e  

v e s s e l  f u e l  s o l d  i s  a l s o  e x e m p t  o r  i f  i t  i s  t a x a b l e  u n d e r  t h e  

f o l l o w i n g  s t a t u t e .
H a w a i i  d o e s  h a v e  a  f u e l  t a x  l a w  a p p l y i n g  l i c e n s e  t a x e s ,  

C h a p t e r  2 4 3  e t  s e q . ,  g o v e r n i n g  t h e  s a l e  o f  d i e s e l  f u e l  a t  o n e



c e n t  p e r  g a l l o n ,  a v i a t i o n  f u e l  a t  o n e  c e n t  p e r  g a l l o n  and  l i q u i d  

f u e l  o t h e r  t h a n  d i e s e l  a n d  a v i a t i o n  f u e l  w h i c h  i s  t a x e d  a t  a 

h i g h e r  r a t e ,  S e c t i o n  2 4 3 - 4 .  I  d o  n o t  know w h e t h e r  b u n k e r  f u e l  i s  

c o n s i d e r e d  t o  b e  a l i q u i d  f u e l  o t h e r  t h a n  d i e s e l  a n d  a v i a t i o n  

f u e l  a n d  t h e r e f o r e  t a x e d .  T h e  s t a t u t e  d o e s  h a v e  a d i s c l a i m e r  t o  

t a x a t i o n  o f  s a l e s  o f  f u e l  i n  S e c t i o n  2 4 3 - 7  w h e r e  i t  s t a t e s  t h a t  

" .  . . t h e  p a y m e n t  o f  l i c e n s e  f e e s  s h a l l  n o t  b e  h e l d  o r  c o n s t r u e d  

t o  a p p l y  t o  f u e l  i m p o r t e d  i n t o  t h e  S t a t e  i n  i n t e r s t a t e  o r  f o r e i g n

c o m m e r c e  w h i l e  a n d  s o  l o n g  a s  s u c h  f u e l  i s  b e y o n d  t h e  t a x i n g
»

p o w e r  o f  t h e  S t a t e ,  . . .
M o r e  i m p o r t a n t l y ,  H a w a i i  a l s o  h a s  a u s e  t a x  l a w ,  C h a p t e r

2 3 8 ,  s u b j e c t i n g  i m p o r t s  t o  a  u s e  t a x .  H o w e v e r  S e c t i o n  2 3 8 - 3 ,

a l s o  d i s c l a i m i n g  a n y  r i g h t  t o  t a x  p r o p e r t y  o r  i t s  u s e  w h i c h

c a n n o t  l e g a l l y  b e  t a x e d  by  f e d e r a l  l a w ,  c r e d i t s  t h e  t a x p a y e r  f o r

o u t  o f  s t a t e  t a x e s  p a i d  o n  p r o p e r t y :
" ( i )  E a c h  t a x p a y e r  l i a b l e  f o r  t h e  t a x  i m p o s e d  b y  t h i s  
C h a p t e r  o n  t a n g i b l e  p e r s o n a l  p r o p e r t y  s h a l l  b e  e n t i t l e d  
t o  f u l l  c r e d i t  f o r  t h e  c o m b i n e d  a m o u n t  o r  a m o u n t s  o f  
l e g a l l y  i m p o s e d  s a l e s  o r  u s e  t a x e s  p a i d  b y  h i m  w i t h  
r e s p j c t  t o  t h e  s ame  t r a n s a c t i o n  and  p r o p e r t y  t o  a n o t h e r  
s t a t e .  . . . "
S e c t i o n  2 3 8 - 1  d e f i n i n g  t e r m s  i n  t h e  u s e  t a x  l a w  f o r  i m p o s i ­

t i o n  o f  t h e  t a x  s i g n i f i c a n t l y  s t a t e s  t h a t  t h e  t e r m  ’‘ u s e ' ’ s h a l l  

n o t  i n c l u d e :
" ( 4 )  U s e  o f  g o o d s  i m p o r t e d  i n t o  t h e  S t a t e  b y  t h e  o w n e r  
o f  a v e s s e l  o r  v e s s e l s  e n g a g e d  i n  i n t e r s t a t e  o r  f o r e i g n  
c o m m e r c e  a n d  h e l d  f o r  a n d  u s e d  o n l y  a s  s h i p  s t o r e s  f o r  
t h e  v e s s e l s . ”

T h e  s t a t u t e  d o e s  n o t  d e f i n e  " s h i p  s t o r e s ” . H o w e v e r  t h e  U . S .  

S u p r e m e  C o u r t  i n  a New } o r k  t a x  c a s e  M c G o l d r i c k  v .  G u l f  C i l  

Co m p a n y , 8 4  L . E d .  8 4 0 ,  8 4 5  ( 1 9 3 9 )  d e f i n e d  b u n k e r  f u e l  o i l  a s



" s h i p s '  s c o r e s  f o r  c o n s u m p t i o n  a s  f u e l  i n  p r o p e l l i n g  [ v e s s e l s ]  

. . . A s s u m i n g  t h a t  t h e  t e r m  s h i p  s t o r e s  i n  t h e  i n d u s t r y  a l s o

i n c l u d e s  b u n k e r  f u e l  i t  a p p e a r s  t h a t  H a w a i i  b y  s t a t u t e  e x p r e s s l y  

r e j e c t s  A l a s k a ' s  m e t h o d  o f  t a x i n g  b u n k e r  f u e l  w h i c h  i s  u s e d  i n  

p r o p e l l i n g  t h e  v e s s e l s  w h e r e  t h a t  f u e l  w a s  p u r c h a s e d  o u t  o f  

s t a t e .  T h i s  i n t e r p r e t a t i o n  may b e c o m e  m o r e  c e r t a i n  i f  a n d  when  

we r e c e i v e  a r e s p o n s e  f r o m  t h e  H a w a i i  t a x  c o l l e c t o r .

NEW Y O R K :  T h i s  S t a t e  d o e s  h a v e  a  s a l e s  t a x ,  A r t i c l e  2 9

S e c t i o n  1 1 0 5  an d  a u s e  t a x ,  S e c t i o n  1 1 1 0 .  H o w e v e r  S e c t i o n  

1 1 1 5 ( a ) ( 3 )  s t a t e s  t h a t  u s e  a n d  s a l e  o f  f u e l  f o r  i n t e r s t a t e  and  

f o r e i g n  v e s s e l s  a r e  e x e m p t  f r o m  t h e  s a l e  a nd  u s e  t a x e s .  New Y o r k  

a l s o  h a s  a m o t o r  f u e l  t a x ,  A r t i c l e  1 2 - A  S e c t i o n  2 8 2  w h i c h  p r o ­

v i d e s ,  l i k e  O r e g o n ,  t h a t  m o t o r  f u e l  b r o u g h t  i n t o  t h e  s t a t e  i n  t h e  

o r d i n a r y  f u e l  t a n k  o f  a  m o t o r  v e h i c l e ,  m o t o r  b o a t ,  a e r o p l a n e ,  o r  

o t h e r  c o n v e y a n c e  p r o p e l l e d  b y  u s e  o f  m o t o r  f u e l  a n d  t o  b e  u s e d  

o n l y  i n  o p e r a t i o n  t h e r e o f  i s  n o t  d e e m e d  i m p o r t e d  f o r  t a x  p u r ­

p o s e s .  New Y o r k ,  h o w e v e r ,  d o e s  n o t  r e f u n d  t a x e s  p a i d  o n  m o t o r  

f u e l  o r  d i e s e l  m o t o r  f u e l  t a k e n  o u t  o f  New Y o r k  i n  a  f u e l  t a n k  

c o n n e c t e d  w i t h  an  e n g i n e  o f  t h e  m o t o r  v e h i c l e  a n d  c o n s u m e d  

o u t s i d e  o f  New Y o r k .
New Y o r k  a l s o  h a s  a  g r o s s  r e c e i p t s  t a x  o n  t h e  p e t r o l e u m  

b u s i n e s s .  A r t i c l e  1 3 - A  S e c t i o n  3 0 0  e t  s e q .  E x x o n  n a t u r a l l y  i s  

c o n c e r n e d  w i t h  t h i s  b e c a u s e  i t  i s  i n  t h e  p e t r o l e u m  b u s i n e s s .  An 

a n n u a l  t a x  i s  i m p o s e d  ( 1 )  u p o n  t h e  g r o s s  r e c e i p t s  o f  e v e r y  p e t r o ­

l e u m  b u s i n e s s  f r om  s a l e s  o f  p e t r o l e u m  whe r e  s h i p m e n t s  a r e  made t o  

p o i n t s  w i t h i n  t h e  s t a t e  and  ( 2 )  u p on  t h e  c o n s i d e r a t i o n  g i v e n  b y  

s a i d  b u s i n e s s  f o r  p e t r o l e u m  w h i c h  i s  i m p o r t e d  i n t o  t h e  s t a t e  f o r

- 6 -



c o n s u m p t i o n  b y  i t  i n  t h e  s t a t e  ( S e c t i o n  3 0 1 ) .  A n o t a b l e  e x c e p ­

t i o n  i s  t h a t  p e t r o l e u m  b r o u g h t  i n t o  t h e  s t a t e  i n  t h e  o r d i n a r y  

f u e l  t a n k  o f  a  m o t o r  v e h i c l e  u s e d  t o  p r o p e l  t h e  v e h i c l e  i s  n o t  

d e em ed  i m p o r t e d  f o r  c o n s u m p t i o n  i n  t h e  s t a t e .  S e c t i o n  3 0 0 ( c ) .  

T h e  s t a t u t e  d o e s  n o t  s t a t e  w h e t h e r  m o t o r  v e h i c l e  a l s o  i n c l u d e s  

a i r p l a n e s  o r  v e s s e l s .

S e c t i o n  3 0 3 ( c ) ( 3 )  d o e s  p r o v i d e  t h a t  a v i a t i o n  f u e l  i m p o r t e d  

i n t o  New Y o r k  f o r  c o n s i d e r a t i o n  an d  c o n s u m e d  i n  t h e  s t a t e  d u r i n g  

i n t r a s t a t e  f l i g h t s  a nd  d u r i n g  t h e  t a k e - o f f  p o r t i o n  o f  i n t e r s t a t e  

and f o r e i g n  f l i g h t s  i s  t a x a b l e .  B u t ,  w h e r e  o n l y  t h e  p o i n t  o f  

a r r i v a l  o f  t h e  f l i g h t  i n v o l v e s  New Y o r k  o r  w h e r e  a  f l i g h t  n e i t h e r  

l a n d s  i n  n o r  d e p a r t s  f r o m  New Y o r k  t h e n  n o n e  o f  t h e  Z'\el c o n s u m e d  

d u r i n g  s u c h  a  f l i g h t  i s  t r e a t e d  a s  c o n s u m e d  i n  New Y o r k .

I  d o  n o t  h a v e  r e g u l a t i o n s  s u p p o r t i n g  t h i s  s t a t u t e  b u t  i t  

a p p e a r s  t h a t  New Y o r k  i s  m e r e l y  t a x i n g  t h e  p e t r o l e u m  b u s i n e s s  f o r  

f u e l  w h i c h  i t  s e l l s  f o r  i m p o r t a t i o n  i n t o  New Y o r k  an d  t h a t  w h i c h  

t h e  p e t r o l e u m  b u s i n e s s  p u r c h a s e s  f o r  i m p o r t a t i o n  i n t o  New Y o r k  t o  

b e  c o n s u m e d  t h e r e .  I  t h i n k  t h e  t a x  c a n  be  d i s t i n g u i s h e d  f i r s t  o f  

a l l  b e c a u s e  t h e  s h i p p i n g  l i n e s  a r e  n o t  in  t h e  p e t r o l e u m  b u s i n e s s .  

S e c o n d ,  t h e  d i s p u t e  i n  A l a s k a  d o e s  n o t  i n v o l v e  f u e l  i m p o r t e d  

t h e r e  i n  t h e  c o n v e n t i o n a l  s e n s e  o f  s t o r a g e ,  w i t h d r a w a l  f o r  l a t e r  

u s e ,  o r  s a l e  o f  i t  a s  t h e  New Y o r k  g r o s s  r e c e i p t s  t a x  o n  t h e  
p e t r o l e u m  b u s i n e s s  w o u l d  s e e m  t o  a p p l y .  T h i r d ,  f u e l  p u r c h a s e d  

o f  s t a t e  a n d  u s e d  i n  t h e  v e h i c l e  s o l e l y  f o r  m o t i v e  p o w e r  

w i t h i n  New Y o r k  i s  e x e m p t  f r o m  t a x a t i o n .  A r g u a b l y  t h i s  e x e m p t i o n  

w o u l d  e x t e n d  t o  v e s s e l s  a s  w e l l  a s  m o t o r  v e h i c l e s .



T h u s  c a r  I  h a v e  n o t  f o u n d  a n y  s t a t e  w h i c h  i s  i n t e r p r e t i n g  

i t s  t a x  l a w s  a s  A l a s k a  i s .  As n o t e d  a b o v e ,  s e v e r a l  o f  t h e  s t a t e s  

a r e  e x p r e s s l y  r e j e c t i n g  c h e  i m p o s i t i o n  o f  a  t a x  o n  f u e l  c o n s u m e d  

i n  t h e i r  w a t e r s  w h i l e  p a r t  o f  an i n t e r s t a t e  o r  f o r e i g n  m o v e m e n t .

V e r y  t r u l y  y o u r s ,

D a v i d  M. De L u c a

DMD/ lm



C O M M I T T E E  R E P O R T

S E N A T E

Mr. P resident 

The C o m m i t t e e  on

2/26/86

FURTHER:

Date

FINANCE c o n s i d e r e d  388

r e l a t i n g  to the chroni c a l l y  m e n t a l l y  ill.

and (a m a j o r i t y  of the committee) (the committee) reports it b a c k  w i t h  
the foll owing recommendations:

do pass

do pass w i t h  att ac h e d  amendment(s)

replace  w i t h / o r  adopt CS for* _____________________________________________
new title
same title and recommends

IE

and a t t a c h e d  a " L E T T E R  O F  INTENT" 

reports it hack without r e c o m m e n d a t i o n  

recommends referral to

f ] N E W  F ISC AL NOTE

Committ ee

USERS SIGNIN G
DO PASS

M E M B E R S  H A V I N G  
O T H E R  R E C O M M E N D A T I O N S

C h a i r m a n

C h a i r m a n  r e c o m m e n d a t i o n



C O M M I T T E E  R E P O R T

S E N A T E

FURTHER : / F I N A N C E .

2/7/86

D a t e
/) -2 5 '  8 6

Mr. P r e s i d e n t  

The C o m m i t t e e  on
HESS c o n s i d e r e d  ^  388

r e l a t i n g  to the c h r o n i c a l l y  m e n t a l l y  ill,

a n d  (a m a j o r i t y  of the commi t t e e )  (the c o m m i t t e e )  r e p o r t s  it b a c k  w i t h  
the f o l l o w i n g  r e c o m m e n d a t i o n s :

>3)

]

do pass

do p a s s  w i t h  a t t a c h e d  a m e n d m e n t ( s )

r e p l a c e ^ w i t h / o r  a d o p t  CCS Ifor)___________________ 3  3 3 )  (5
irew title
same t i t l e  a n d  r e c o m m e n d s Q o  p  A- SjS

and a t t a c h e d  a " L E T T E R  OF I N T E N T "  

r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n  

r e c o m m e n d s  r e f e r r a l  to

M E M B E R S  S I G N I N G  
DO PASS

[ ] N E W  F I S C A L  N O T E

C o m m i t t e e

M E M B E R S  H A V I N G  
O T H E R  R E C O M M E N D A T I O N S
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Offered: 2 / 26/86
Referred: Finance

O r i ginal sponsor: F a h r e n k a m p

BY T H E  H E A L T H , E D U C A T I O N  AND 
IN T H E  S E N A T E  S O C I A L  SERVI CES C O M M ITTEE

CS F O R  S E N A T E  BILL NO. 388 (HESS)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E SSION

A  BILL

For a n  Act entitled: "An Act r e l a t i n g  to the c h r o n i c a l l y  m e n t a l l y  ill."

BE IT E N A CTED BY T H E  L E G I S L A T U R E  OF THE S T A T E  OF ALASKA:

* Section I. AS 47.30 is a m e n d e d  by a d d i n g  n e w  sections to read:

Sec. 47.30.545. T R E A T M E N T  OF THE C H R O N I C A L L Y  M E N T A L L Y  ILL. The 

d e p a r t m e n t  shall provide for c o m m u n i t y  b a s e d  and l o cally or r e g i o n a l l y  

c o o r d i n a t e d  care and treatment of the c h r o n i c a l l y  m e n t a l l y  111.

Sec. 47.30.547. C O M M U N I T Y  S U P P O R T  S E R V I C E S  F O R  T H E  C H R O N I C A L L Y  

M E N T A L L Y  ILL. C o m m u n i t i e s  that p r o v i d e  elig i b l e  m e n t a l  h e a l t h  s e r­

vices for the c h r o n i c a l l y  m e n t a l l y  ill m a y  r e c e i v e  funds from the 

d e p a r t m e n t  for the f o l l o w i n g  p r o g r a m  elements:

duals e x p e r i e n c i n g  an acute e p iso de or a s i t u a t i o n a l  crisis r e q u i r i n g  

t e m p o r a r y  r e m o v a l  f r o m  their home environment;

(2) a l o n g - t e r m  r e s i d e n t i a l  t r e a t m e n t  p r o g r a m  w i t h  a full 

day tx'eatment c o m p o n e n t  for persons who require int ensive support;

(3) a t r a n s i t i o n a l  r e s i d e n t i a l  trea tment p r o g r a m  d e s ig ned 

for p e r s o n s  w h o  are able to take part in p r o grams in the general 

community, but w h o  w i t h o u t  co nti n u e d  suppo rt w o u l d  be at risk of 

r e t u r n i n g  to a hospital;

a r r a n g e m e n t  for perso ns w h o  w i t h o u t  some s u ppo rt and s t r u cture w o u l d  

be at risk of r e t u r n i n g  to the hospital;

(5) a day tre atment p r o g r a m  capable of p r o v i d i n g  services 

for clie nts w h o s e  r e s i d e n t i a l  needs are b e i n g  met but who require

\
(I) a s h o r t - t e r m  r e s i d e n t i a l  t r e a t m e n t  p r o g r a m  for indivi-

(4) a semi-supervise d, independent, but s t r u c t u r e d  living

CSSB 3 8 8 (HESS)
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(6) s u p p o r t e d  w o r k  «nd v o c a t i o n  *»1 -r a i n i n g  p r o g r a m s  that 

p r o v i d e  o p p o r t u n i t i e s  for cllenrn to o-'peri er.o the bons-fits :».? 

irgftil ar.d p r o d u c t i v e  w o r k  experience/* w i t h  g r a d u a t e d  Levels o f  skill 

■”14 cr.orgv r e q u i r e d ;

(*7) 3 0 0  lollr/s tion c e n ters tiesirred ♦*/? n e r v e  i hro-nd ranee

of clior.tn, or v e X 1. as p e r s o n s  l i v i n g  *n the c o m m m f . t v  it- general.

Sec. 47 .30.5-V?. S W n M i D S  FOn CCV?n?r-TTrf SlIPPO!** S 3 R V T C 5 S  FOB T H E  

C'IBrv’ICATJ.Y HFF?Ai..hY ILL. Conraunities orfvvidtug; viervt.-l h e a l t h  s e r­

vices for the chror £callv tser.^allv 111 r.ho I ?. m e e t  end r? ir.tn i r the 

fcllowinr t r e a t m e n t  s t a n dards t

<1) facilitie s shell c o n s i s t  o f  sciall residential or <h." 

treatment c e n t e r s , in nr* cl o s *  to : m m 1, ho«»e or r o n - i n s M  fcutionM 

environment: as p o s s i b l e  w i t h o u t  sacrificing, client safe tv or caret

(?) s t a f f i n g  p a r t a r o s  shall r e f l e c t  the cultural, Itnauin* 

t* c y and o t h e r  >«ocis’ ch a r a c t e r i s t i c ?  '■V eoiTnr.an i t y . and ahull 

• ’•'corporate rul.I*id.1 n e. tp 1 "f*■■ nr*- p r o‘> c s i <;in 1 :*•*: "f to m e e t  lent die.e- 

rio&ric r ad *refl:Craenr n e e d s »

<3> p r o g r a m s  shell h w  detrigned to e n c o u r a g e  p e l r - < u ,’*fici*int

nod t n d e n e n d e n t  “uoctioriing through p rovoc a t i o n * !  end v o r a t i o m l  

training;

(4) n r o p r a m e  shell p r o m o t e  c l i ent p a r t i c i p a t i o n  in p l a n­

ning, operating, and e v a l u a t i n g  da ily t r e a tment and reh abi l i t a t i o n ;

(5) progr a m n  aha 1.2 be d e s i g n e d  to c o o r d  inc. to w i t h  the

s o c i s 1 s e r v i c e  evsce-? «s r w h o l e  and i■•• p a r t i c u l a r  shall bo d e s i g n e d ̂ f

tc Include the following three elements:

(A) e m e r g e n c y  or crisis car* In an e m e r g e n c y  c enter or 

at hotce bv nr*, atsprgency r e s p o n s e  team;

(P) an acute hos pital “or evaluation, diagnosis, 

CSSB 3 3 8 (HESS) -2-
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t . r o r a n d  referral r o t  p e r s o n s  w h o  arc in ~r*»?d n f  aeuto cnrc; 

and

(CT a case s y s t e m  in w h i c h  the can* rmiirurer

serve? ?«« a c o o r d i n a t o r  of the v a r i o u s  oTenants of the .v/stem rod 

a s  an a d v oca te -or trio cllents itk the nv^tf-m; ail co.so n a i s R f t r  

e h M ll ho irc^ r direct s u pervlni n" o f  •■» parvchiatrip", onychcl.n- 

siat, o r  *» luontoT h e a l t h  c l i n i c i a n  w i t h  a n n s c n r '» deeree.;

(6) programs i-holl ecnceir standards for etaff training, 

I • d u d ;nej t r a i n i n g  In e o m a w i i t Y  nutirnech services cod o r : e n t a t i o n  f.n 

o r o -i •? - n: 11 ur a I i.« g ue y .

* See. • A S  A 7 . 3 0 . 5 5 0  *!-• «nv»nded bv •’ddfrif* -i f.ov s u h - action to road:

fb) ^otwf thjitendinf? < a > this section, the derpsrtioec1' tuball 

T» irch*s i» 1 0 0  T'»ro»i'- o r e l t e f h l e  costs r r s e r v ice# ornvid ed 'or 

the chr^ni roll 7  t d . l v  1 1 1 . s u b ; <»<!{' to the c v M  1 abf ! itv nf sc?to 

funds t:o th** dapnrtiroot "or ianlonentJ.nfc At A 7 . 3 0 . S^O - A 7 . 3 0 .A7 0 . 

itoc. 3. AS A7 .33.570 j.n . w ended **r> r°;id:

n*‘ C .  A 7 . 3 0 . 5 7 0 .  V . T j r r n r , -  C O S T S *  H A Im T 'vJA .V C F  O F  7.0CAT. S F F (V > T . 

Th»» d e p a r t m e n t  phall ".dept rogulntir.n# ap •»c* fying tho tvp>»s o ? ser- 

y'.ces and p r o g r a m  costs eligible ,:>r ot.rto op* cicipar.ioy. ?he*n* r e p u­

ls r ion c r*»inl7 include

(1) o oro-'irion e x c l u d i n g  copitfil orper.dit«r<*s as •!?!. ini-bl*'

COgtS; rA *?£>}

(0) a reeui resent. that tV* co’naunlf* erttitv contractor cr* 

applicant erree# as r. condition of contract approval that if will o.c.r 

supp’art oTisrintt local * m d  support of community mental hao1th ser­

vices with "uprla received under A r A 7.30.530 - A7.30.67A and thet: if 

vf.ll continue l.ocal 'hr’ding support cctmunitv n^nfal health

vicof:, in anv year in which It contracts vith the deparcrr»ct, at a 

IevC i that is at least to rh" local funding supnort in the

- 3 -  C S S H  3 8 8 < w P f lS )
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T>r«vioiiff year?

(3) a provl Rion thcit: cŷ c s  o .C services ^rovij^'d »ro t Lie

c h r o n i c glly  m e n t a l l y  131 u;;dar A." 67.30 .550(b) l'.- Tinvajol ?
i r . s u r  rm c o ,  I n d e m n i t y ,  ">r o t h o r  _ th : -sv  r*ot _ b c _  i r d r i d c d  j : s

" l l c l h l e  c o s t s .
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Introduced: 2/7/86
Referred: Health, E d u c a t i o n  and

Social Services, and F i nan ce

IN THE S ENATE i  IUU. NKAMP

S ENATE BILL NO. 388

IN T H E  L E G I S L A T U R E  OF T H E  S TATE OF A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - S ECOND S E S S I O N

A  BILL

For an Act entitled: "An A c t  r e l a t i n g  to the c h r o n i c a l l y  m e n t a l l y  ill."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section I. AS 47.30 is a m en ded by a d d i n g  n e w  secti o n s  to read:

Sec. 47.30.545. T R E A T M E N T  OF T H E  C H R O N I C A L L Y  M E N T A L L Y  ILL. The

depart m e n t  shall p r o v i d e  for c o m m u n i t y  b a s e d  and l o c a l l y  or r e g i o n a l l y  

c o o r d i n a t e d  care and treatment of the c h r o n i c a l l y  m e n t a l l y  ill.

Sec. 47.30.547. C O M M U N I T Y  S U P P O R T  SERV I C E S  F O R  THE C H R O N I C A L L Y

M E N T A L L Y  ILL. C o m m u n i t i e s  that p r o v i d e  e l i gible m e n t a l  h e a l t h  s e r­

vices for the c h r o n i c a l l y  m e n t a l l y  ill m a y  r e c e i v e  funds from the 

d e p a r t m e n t  for the f o l l o w i n g  p r o g r a m  elements:

duals e x p e r i e n c i n g  an acute  epi sode or a s i t u a t i o n a l  crisis r e q u i r i n g  

temporary remo val f r o m  their home  environment;

(2) a l o n g - t e r m  r e s i d e n t i a l  t r e a t m e n t  p r o g r a m  w i t h  a full 

day t r e a t m e n t  component for persons w h o  r e q u i r e  i n t e n s i v e  support;

(3) a t r a n s i t i o n a l  r e s i d e n t i a l  t r e a t m e n t  p r o g r a m  d e s i g n e d  

for persons who are able  to take part in p r o g r a m s  in the gener al 

community, but w h o  w i t h o u t  c o n t i n u e d  s u pport w o u l d  be at risk of 

r e t u r n i n g  to a hospital;

a r r a n g e m e n t  for p e r s o n s  w h o  w i t h o u t  some support and structure w o u l d  

be at risk of r e t u r n i n g  to the hos pital;

(5) a day t r e a t m e n t  p r o g r a m  c a p able of p r o v i d i n g  services 

for clients w h o s e  r e s i d e n t i a l  needs are b e i n g  m e t  but w h o  r e quire

(1) a s h o r t - t e r m  r e s i d e n t i a l  t r e a t m e n t  p r o g r a m  for indivi-

(4) a s e m i - s u p ervised, independent , but  s t r u c t u r e d  living

- 1 - SB 388



a d d i t i o n a l  or e x t e n d e d  treatment  services;

(5) s u p p o r t e d  w o r k  a n d  v o c a t i o n a l  t r a i n i n g  p r o g r a m s  that

p r o v i d e  o p p o r t u n i t i e s  i:or c lion to to o:iperic.:scc the b e n e f i t s  oi' m e a n­

ingful a n d  p r o d u c t i v e  w o r k  e x p e r i e n c e s  w i t h  g r a d u a t e d  levels oi skill 

a n d  o n a r ^ y  required}

(/) socia ideation center s d e s i g n e d  to curve a broad r ange 

oi clients, as w a l l  as p e rsons  l i ving  in the c o m m u n i t y  in general.

Sec. 4 7.30.54b. S T A N D A R D S  F O R  COMilddlTY S U P P O R T  S E R V I C E S  F O R  THF. 

CliilOl.'ICALiA' llEUTAl.iY Int.. C o m m u n i t i e s  p r o v i d i n g  c e n t a l  h e a l t h  s e r­

vic e s  shall m e e t  a n d  m a i n t a i n  the f o l l o w i n g  treatment, standards:

O  f acili t i e s  shall c o n s i s t  ol suntil residential  or day 

tr e a t m e n t  centers, in as close to a n o r m a l  hotac or n o n - i n s t i t u t i o n a l  

e n v i r o n m e n t  as p o s sible  w i t h o u t  s a c r i f i c i n g  c l i e n t  s afety  or care;

(/j s t a l l i n g  p a t t e r n s  shall reflect; the cultural, l i n g u i s­

tic, and o t h e r  social c h a r a c t e r i s t i c s  cl the* c o m m u n i t y , .tad shall 

i n c o r p o r a t e  m u l t i d i s c i p l i n a r y  p r o f e s s i o n a l  s taff  to m e e t  client diag- 

n e s t l e  nnci treat acnt Luanda;

(3) programs shall be d e s i g n e d  to e n c o u r a g e  s e l f - s u f f i c i e n t  

and independent: f u n c t i o n i n g  t h r o u g h  p r o v o c a t i o n s !  a n a  v. ;ntiouuI

training;

(4) programs shall p r o m o t e  c lient p a r t i c i p a t i o n  in p l a n­

ning, operating, and e v a l u a t i n g  d a i l y  t r e a t m e n t  and r e h a b il itation;

(5) p r o g r a m s  shall bo d e s i g n e d  to c o o r d i n a t e  w i t h  the 

s o c i a l  s e r vice s y s t e m  as a  w h o l e  a n d  in p a r t i c u l a r  shell be des igned 

to a.nclude the f o l l o w i n g  three elements:

(A) e m e r g e n c y  or crisis care in an e m e r g e n c y  c e n t e r  or 

at h o m e  by an e m e r g e n c y  r e s p o n s e  team;

(H) a n  a c u t e  h o s p i t a l  fo r e valuatio n, diagnosis, 

treatm ent and r e f e r r a l  for p e r s o n s  w h o  are in need  o f  acute care;

-2-
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(C> a case m a n a g e m e n t  s y s t e m  in w h i c h  the case m a n a g e r  

s c r v c s  as a coorU5.nator ol the v a r i o u s  e l e m e n t s  oi the s y s t e m  a n d  

as a n  a d v o c a t e  t o r  the c l i e n t s  in the system; all case m a n a g e r s  

shall b e  u n d e r  d i r e c t  s u p e r v i s i o n  ox a psychi a t r i s t ,  p s y c h o i o - 

gisu, o r  n. m e n t a l  h e a l t h  c l i n i c i a n  w i t h  a w a s t e r ' s  d e c r e e ;

(6) p r o g r a m s  s h a l l  c o n t a i n  s t a n d a r d s  for staff; training, 

includi ig t r a ini ng in c o m m u n i t y  o u t r e a c h  s e r vices and o r i e n t a t i o n  in 

cross-cultur^< I .1 a a ue s> .

* See. 2. A S  4 7 . 3 0 . 5 5 0  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  to read:

(b> n o t w i t h s t a n d i n g  (a) uZ. this section, the d e p a r t m e n t  shall 

p u r c h a s e  *00 p e r c e n t  or the e l i g i b l e  costs of ser vices p r o v i d e d  for 

the c h r o n i c a l l y  m e n t a l l y  ill, subjec t to the a v a i l a b i l i t y  >.>*. state 

funds to the d e p a r t m e n t  f o r  i m p l e m e n t i n g  AS 4 7 . 3 0 . 5 2 0  - 47,30.620.

* Sue. 3. A S  A 7.30.570 is a m e n d e d  to read:

Sec. 4 7. 30.5/0. iilflGIiiLE COSTS j iTAIlITEIIANCE O F  L O C A u  EFFORT. 

T h e  d e p a r t m e n t  shall adopt r e g u l a t i o n s  s p e c i f y i n g  the types of s e r­

vices and p r o g r a m  costs e l i g i b l e  for stat,. p a r t i cipation . These r e g u­

lations whalj. i n clud e

(1) a p r o v i s i o n  e x c l u d i n g  c a p i t a l  e x p e n d i t u r e s  as e l i g i b l e  

costs; [ Al’D ]

(2) a r e q u i r e m e n t  uh.it the c o m m u n i t y  e n t i t y  c o n t r a c t o r  or 

a p p l i c a n t  a g ree s as a c o n d i t i o n  of c o n t r a c t  a p p r o v a l  that it V7ill not 

s u p p l a n t  e x i s t i n g  local fun d support of c o m m u n i t y  m e n t a l  h e a l t h  s e r­

vices w i t h  f u n d s  r e c e i v e d  u n d e r  A S  A y , 30.5.20 - 4 7 . 3 0 . 6 2 0  a n d  that it 

w i l l  c o n t i n u e  local f u n d i n g  support of c o m m u n i t y  m e n t a l  h e a l t h  s e r­

vices , 1 x1 a n y  y e a r  in w h i c h  it. c o n t r a c t s  w i t h  the depar tment, at a. 

level that is at least equal to the focal f u n d i n g  s u p p o r t  1 x1 the 

p r e v i o u s  ye-iry

-3-



(3) a  p r o v i sion that, coats o f s e r v i c es p r o v i ded co the

chiroaicMj.lv -.neat a lly ill under  AS 4 7 .30.55 0 ( b) t h at cce pa i d  bv

id.su r a n c-3 , i n d o m n x t y , or o t h e r  thi r d - p a r t y toay n o t b o  i n c l u d e d as 

e l i g i b l e  costa.
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The following discussion describes the Division's program proposal tor 

the implementation of SF 389.. The proposal calls "“or an auomentation of 

existing services as well as an expansion of new services to meet 50" of the 

potential need o f fhe Chronically Mentally 111 (CMI) statewide at a cost of 

$10,000,000.

Currently, 1394 chronically mentally ill persons are active1}/ being 

served through the community mental health system on a statewide "basis. This 

figure (13941 represents approximately 30" of the universe of persons at risk 

^5,5001 and in need of services. Unfortunately, for the 1394 clients being 

served, the delivery system is still inadequate, piecemeal, fragmented, 

inaccessible and unavailable in some places, and lacks comprehensiveness. 

Therefore, the first level of priority is that of bringing the current system 

up to a basic leve1 of services that will guarantee to every client a basic 

level of care to assure the maintenance of a minimum standard of protection, 

health and safety as well as a minimum standard of decency and dignity.

In addition, another 1300 clients would be identified from existing 

waiting lists and brought into the service delivery system. The basic level 

of services would also be available for these new clients. Thus the system 

would now be serving approximately 2700 clients or approximately 50", of the 

total population at risk.

After basic needs have been met, the service system woul be expanded to 

provide differentiated services to meet the specific needs of clients based 

on diagnosed functional levels. Although the system would not be able to 

meet every need of a given client, a comprehensive range of services would be 

available to assure not only the maintenance of one's functional level, but 

to improve it, and perhaps achieve additional goals toward self-help and 

independence.

Naturally, to implement a now system, an administrative structure must 

be in place. Because an administrative system is already in place, our 

request for personnel, travel, supplies and equipment will be modest. 

Currently, two half-time regional administrators exist in Fairbanks and

Juneau. These positions should be made fulltime.

These two positions will provide program monitoring, technical

assistance, consultation and represents the Division's presence in t.he
Northern and Southeast regions of the State.

For Archorage and the Southcentral Region, 2 fulltime facility surveyors 

and one Regional Administrator are recommended. These surveyors would work 

out of the Anchorage Regional Office and provide coverage for Anchorage and 

the Southcentral, South Western and Western Regions of thp State. The two 

regional administrators in Juneau will be taken to fulltime to assist in 

pre set-up of programs in those respective areas, and an additional position 

will be needed in Fairbanks to serve the Interior, Northern and North Western 

Regions of the State.
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Personnel and Admin. Costs Within the 

Mental Health Administration Component

1. Ouneau (Southeast Pegioni

ai M.H. Clinician IV part-time to fulltime R-23L

01 salary and benefits A3.7

0? travel £.6

48.3 48.3

2. Fairbanks (Northern Region''

a) M.H. Clinician TV part-time to fulltime R-23L

01 salary and benefits 50.2

0? travel 4.8
54.8 54.8

bl Health facilities surveyor 1-FTF R-1PA

01 salary and benefits 56.3

02 travel P.O

03 contractual .6

04 supplies .1
65.0 65.0

Anchorage (Southcentral Region) .

a) Mental Health Clinician IV FTF ’ R-23A

01 salary and benefits 67.8

02 travel P.O

03 contractual 3.0

04 supplies 1.0

79.8 79.8

b) health facilities surveyors 2-FTE R-18A

01 salary and benefits 101.7

02 travel 14.0

03 contractual 1.2

04 supplies .2

117.1 117.1

Total Administrative cost 31jT)7D

PPOORAM ASSUMPTIONS

1. Fverv community mental health center would be qivon funds for a minimum 

service packaoe for the chronically mentally ill. The minimum service package 

includes residential care and case management. A full time case manager will 

be available for 15 or more clients at a cost of $36,000 per year, including 

benefi ts.

2. Residential care includes a variety of options such as transitional 

living center, supervised apartment living, group homes, and adult foster 

care. The cost will vary according to the choice of residential facility. 

Residential care is basic to one's well being and sense of worth and dignity.
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3. Programs will experience a TOLA of 3.7" annually.

4. Programs are not comprehensively funded, but they do meet basic needs as

well as significant improvements toward client independence. Optimum funding 

for this population would approximate $19,000,000 instead of the $10,000,000 
being recommended.

5. Not. all services will be available in all communities; consequently, 

a client may have to travel to another site to receive all the services 
he/she may need.

6. In Southeast Alaska $465,003.00 is for designated beds to be purchased 

in Juneau and Sitka. These will complement the designated beds available at

Fairbanks for the Northern region and at Anchorage for the South Oentral

area. This allows involuntary hospital care to be delivered in local

faci1ities.

7. The data for this fiscal note came from the "Poston Study" a 
computerized data-hased Statewide needs assessment of the CM! population in 

Alaska. Data and costs are available for the entire population in need or 

any portion thereof.

P.. This program addresses approximately 50" of theA population in n.eed of 

services.

Services For The CM I Population

The services for the chronically mentally ill are divided into five major

categories:

CM: Case management which is the key to community support for the chronically

mentally ill.

RES: Residential services which include: Inpatient Hospitalization board and

care, adult family care, halfway house, supervised apartments, and 

crisis/respite beds.

TX: Treatment services which include: crisis, day treatment, out-patient

psychotherapy, arid medication management.

RHB: Rehabilitation services which include: Training in daily living skills,

socialization, pre-vocational and vocational training, and sheltered 

workshop experience.

SUP: Support services which include: case management, support to the

client's family, legal, recreation, and transportation.
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Clients 50% of Description

Mental Health Currently Clients of

Center Served At-Ri sk Increment Cost

Aleut./Prib 6 24 CM, RES, TX 38,520

Anchorage 625 1,245 CM, RES, RHB, SUP, TX 4,298,568

Aniak 3 7 CM, RES, TX 27,720

Barrow 19 40 CM, RES, TX 127,091

Bechel 92 78 CM, RES, RHB, SUP, TX 615,388

Copper Cnt. 2 10 CM, TX 18,000

Cordove 5 13 CM, RES, TX 27,720

Craig 6 13 CM, RES, TX 27,720

Dillingham 30 34 CM, RES, RHB, SUP, TX 200,670

Fai rbanks 135 361 CM, RES, RHB, SUP, TX 0*

Ft. Yukon 0 7 CM 18,000

Galena 13 12 CM, RES, TX 56,520

Haines 3 10 CM, TX 18,000

Homer 28 47 CM, RES, RHB, SUP, TX 187,292

Juneau 34 159 CM, RES, RHB, SUP, TX 646,775**

Kenai 17 147 CM, RES, RHB, SUP, TX 491,164

Ketchikan 32 106 CM, RES, RHB, SUP, TX 354,517

Kodiak 58 67 CM, RES, RHB, SUP, TX 387,972

Kotz 7 ■ 33 CM, RES, TX% I 100,724

McGrath 9 7 CM, RES, tx 45,720

Nome 74 49 CM, RES, RHB, SUP, TX 494,986

Seward 53 49 CM, RES, TX 100,335

Si tka 30 42 CM, RES, IX 550,753**

Tanana 7 6 CM, RES, TX 27,720

Tok 16 10 CM, RES, TX 57,520

Valdez 5 18 CM, RES, TX 27,720

Wasilla 85 205 CM, RES, RHB, SUP, TX 688,967

Admini strati on 364,928

TOTAL* 1,394 2,799 10,000,000

*A comprehensive array of services for the chronically mentally ill in the 

Fairbanks area is currently funded through the Division of Mental Health and 

Developmental Disabilities base budget.

**Funds for Juneau and Sitka for designated beds are included.

Detail of Major Categories of Service and Cost follow
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Detail of Major Categories of Service and Cost

Case Management Services (CM)

Costs: 1 Manager/15 clients @ 36,000 Per Year

1. Case Management services :

a. Screening and evaluation of potential clients to determine the 

client's eligibility for services, and provide a fixed point of entry 

into the services of the community support unit;

b. Individualized Treatment Plans for each client accepted for services. 

The plan includes the client's history; an assessment of the client's 

personal strengths and weaknesses; and a plan of action to meet the 

client's basic life needs and enhance or maintain the client's level 

of functioning.

c. Assistance in applying for aid for which the client is entitled.

Staff will routinely help clients secure resources such as Social 

Security, general assistance, vocational rehabilitation, and housing 

subsidies.

d. Assume the leadership role in coordinating services with ether 

agencies and resources. Resources other than agencies include: 

landlords, employers and volunteers.

e. Emotional support and counseling to clients throughout the provision 

of all other services listed; and

f. Assure that clients are •irfformed about the 24-llour per day services 

that are available through the community mental health program and 

are trained in their use.

2. Outreach services to include:

a. Contact with psychiatric hospital to identify appropriate clients and 

to offer services to potential clients. With the cooperation of the 

hospitals, staff will participate in hospital discharge planning; and

b. Contacts at the client's residence and other community settings to 

help the client engage in treatment.

3. Medication management to include: Coordination with the client's

physician to assure that the client's medication needs are met. Program

staff will routinely observe and collect observations on the client's

behavior and provide ongoing feedback to the client's physician.

4. Daily structure and support to include:

a. The provision or arranging for skill training. Skill training will as 

needed include, but not be limited to, household skills, money 

management, personal hygiene, and self-management of medications; and

b. Socialization activities for clients. These activities will be 

provided in formal settings where clients can develop communication 
skills and friendships.

5. Vocational skill development to include:

a. Referral of clients to vocational rehabilitation services, and 

working with those services to develop individual programs to meet the 
special needs of each client.

b. Outreach contact to clients who are working in community settings. 

Staff will provide back-up support to clients and their employers.
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6. Residential resource development to include:

a. Assisting clients to find an appropriate (e.q., safe, sanitary) living 

situation.

b. Providing independent living skill training (cooking, hygiene, etc.) 

in the client's residence.

c. The program may use program funds to pay for rent deposits and basic 

housing needs when no other funds are available. These funds may be 

considered as loans to clients and mechanisms will be established to 

accept reimbursement from clients.

7. Throughout the provision of community support services, staff will observe 

and help secure the client's rights to confidentiality and treatment with 

human dignity.

TREATMENT SERVICES (TX)

1. Crisis/Emergency: These services include immediate,

face-to-face 24-hour per day clinical care with the 

ability to admit clients to all service components

of the local mental health system. Call back response 

to telephone emergencies must be within 15 minutes.

2. Day Treatment: The treatment services which ar*e 'provided 

include more than conventional out-patient treatment but less 

than 24-hour per day care. Treatment services are delivered 

for a minimum of two hours per day through a structured program 

which is related to the client's treatment plan.

3. Out-patient psychotherapy: Theraputic services provided 

on a:; individual or group basis according to the client's 

formal, written treatment plan.

4. Medication Management: The evaluation and 

monitoring of medications by a physician. Also 

the dispensing of medication by nursing staff.

$ 50/hr.

$ 15/hr.

$ 90/hr. 

$130/hr.

REHABILITATION SERVICES (RHB)

1. ADL/Socialization: A planned treatment program which $ 15/hr.

focuses on self care, community survival, and social

interactions.

2. Pre-vocational Training: A treatment program which S 15/hr.

focuses on the skills and behaviors necessary to begin

vocational training or work experiences.

3. Sheltered Workshop: A vocational training program $ 15/hr.

that provides clients with valid work experiences. The

work is performed at less than competitive skill and 

productivity levels.
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4. Vocational Training: A training program in which the

goal for all participants is the achievement of competitive 

employment. The program provides clients with support and 

specific skill training.

SUPPORT SERVICES (SUP)

1. Case management: The case manager is aware

of the client's needs and resources and provides advocacy, 

resource management, personal support, and treatment 

coordination.

2. Support to Family: The support provided to family 

members and significant ocher by mental health system 

personnel.

3. Legal: Services provided by legal or mental health 

professionals during the commitment process. Also included 

are other legal services required by clients.

4. Recreation: The activities involved in the constructive 

use of leisure time.

5. Transportation: The transportation services’whi’ch are 

used by a client. These may include serv ces supported by 

the Department or any other transportation, system.

$ 40/hr.

$ 65/hr.

$100/hr.

$ 15/hr. 

S 5/hr.

$ 15/hr.
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An Act entitled: "An Act relating to the chronically mentally ill."

INTRODUCTION

Services for the chronically mentally ill population in Alaska continue 

to be plagued by inadequate or no programs, lack of funds for community 

services, continuing service fragmentation, and lack of workers to 

implement programs. Because of its small population, severe weather, 

and relatively young history, Alaska has not yet Joined the rest of the 

nation in the severe problem of the homeless chronically mentally ill. 

Alaska can be grateful that it has been given a head start to plan for a 

situation which is inevitable.

Who are the chronically mentally ill in Alaska? By definition, a 

chronically mentally ill (CMI) person is one who has been officially 

diagnosed as having major psychiatric disorder with a documented history 

of chronicity and persistence, and which impairs the individual's 

occupational, family, social, and personal living skills. Frequently, 

the individual's behavior and/or circumstances are such that inter­

vention by the State is warranted. Applying national mental health data 

which states that five percent of the population suffers from one or 

more mental disorders, Alaskan's population in need of services would be 

approximately 25,000. Currently about 10,000 persons are being seen in 

the Alaska Mental Health system - 1,200 at Alaska Psychiatric Institute 

(API), and 8,800 through the community mental health system.

The prevalence rate for the specific category under which the CMI falls 

is about one percent of the total population, or 25 percent of all 

mental disorders. This would suggest that there are approximately 5,500 

persons in Alaska in the category of CMI.

CMI Study

During FY 86, the Division of Mental Health and Developmental Disabilities 

(DMHDD) compiled a scientific study (the Boston Study) of the numbers 

and functional categn-ies of CMI who were receiving services within the 

mental health system ouring a specific period of the fiscal year. This 

study indicated that there were 1,394 CMI persons actively receiving 

services through the Division. The conclusion is inescapable - only 

about one third of the CMI population is being served by our present 

community mental health system, and those who are receiving services 

cannot depend on a comprehensive system of care that will meet their 

needs.
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Function Levels Numbers______________ Percent

1. Dangerous 71 5

2. Unable to function due to symptoms 99 7

3. Lacks activity of daily living

skills 165 12

4. Lacks community living skills 207 15

5. Meeds role support 418 30

6. Seeks treatment 366 26

7. Mental health system independent 68 5

1394 100

The Boston Study of CMI identified the above seven functional levels 

among the CMI population, and designed service packages for individual 

clients at each functional level. Costs were also developed for each 

service package. To estimate the effectiveness of each service package, 

a set of outcome measures from the database was developed and assigned 

to each package. The current DMHDD budget for the planning population 

was also estimated. The goal of the study was to apply a computer model 

to these data in order to find affordable service strategies for the 

Division.

Budgetary Considerations

Several affordable strategies that would improve system benefit-cost 

were suggested. These strategies call for enriched service packages for 

clients at the lower levels of functioning. The goal is to improve 

overall client progress, reduce the need and dependency on inpatient 

beds (API), promote community-residential living, and increase the 

number of clients becoming independent of the mental health system.

The department estimates the cost of a statewide CMI program at $10 

million to serve approximately 50* of the total population at risk. 

Approximately 2,700 clients would be served in 27 communities across the 

state. About 1,300 new clients would be identified from existing 

waiting lists and brought into the service delivery system. In addition, 

services for the existing 1,394 clients served through the community 

mental health system would be improved to ensure a basic level of 

quality service.

In order to assure quality and consistency of service, the department 

would request administrative support to set-up the CMI system. By 

placing staff in regional areas and providing travel funds so they can 

travel to local program sites, program and delivery issues can be dealt 

with as they arise.

SB 388

The Department recognizes the compelling need for increased services for 

the CMI, and supports HB 412. This bill mandates a continuum of 

services for the CMI population. The ultimate goal of the bill is to
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help the CMI to reach their capacity to function as independently as 

possible within their local communities.

RECOMMENDED BY:J________

Mel Henry,

DATE:

DATE:

Division of Mental Health 

and Developmental 

Disabilities

*2-/ Z , o / 'h C *

APPROVED BY:

TMin R. Pugh//Comn 

Department err Heal

,omnn ssi oner 

department cft Health and 
Social Services
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O f f e r e d : 2 / 2 6 / 8 6R e f e r r e d :  F i n a n c e

O r i g i n a l  s p o n s o r :  F ah r enkamp

BY THE HEALTH, EDUCATION aND1 IN THE SENATE SOCIAL SERVICES COMMITTEE
2 CS FOR SENATE B ILL  NO. 388 (HESS)
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 FOURTEENTH LEGISLATURE - SECOND SESSION
5 A B ILL
6 F o r  a n  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  t h e  c h r o n i c a l l y  m e n t a l l y  i l l . "
7 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
8 *  S e c t i o n  1 .  AS 6 7 . 3 0  i s  amended  b y  a d d i n g  new s e c t i o n s  Co r e a d :
9 S e c .  6 7 . 3 0 . 5 4 5 .  TREATMENT OF THE CHRONICALLY MENTALLY I L L .  The

10 d e p a r tm e n t  s h a l l  p r o v i d e  f o r  commun i t y  b a s e d  and l o c a l l y  o r  r e g i o n a l l y
11 c o o r d i n a t e d  c a r e  and  t r e a t m e n t  o f  t h e  c h r o n i c a l l y  m e n t a l l y  i l l .
12 S e c .  4 7 . 3 0 . 5 4 7 .  COMMUNITY SUPPORT SERVICES FOR THE CHRONICALLY
13 MENTALLY I L L .  C ommun i t i e s  t h a t  p r o v i d e  e l i g i b l e  m e n t a l  h e a l t h  s e r -
14 v i c e s  f o r  t h e  c h r o n i c a l l y  m e n t a l l y  i l l  may r e c e i v e  f u n d s  f r om  t h e
15 d e p a r tm e n t  f o r  t h e  f o l l o w i n g  p r o g r am  e l e m e n t s :
16 ( 1 )  a  s h o r t - t e r m  r e s i d e n t i a l  t r e a t m e n t  p rogx -am f o r  i n d i v i -
1/ d u a l s  e x p e r i e n c i n g  an a c u t e  e p i s o d e  o r  a  s i t u a t i o n a l  c r i s i s  r e q u i r i n g
18 t em p o r a r y  r em o v a l  f r om t h e i r  home e n v i r o n m e n t ;
19 ( 2 )  a  l o n g - t e r m  r e s i d e n t i a l  t r e a t m e n t  p r o g i ’am w i t h  a  f u l l
20 d a y  t r e a t m e n t  componen t f o r  p e r s o n s  who r e q u i r e  i n t e n s i v e  s u p p o r t ;
21 ( 3 )  a  t r a n s i t i o n a l  r e s i d e n t i a l  t r e a t m e n t  p r o g r am  d e s i g n e d
22 f o r  p e r s o n s  who a r e  a b l e  t o  t a k e  p a r t  i n  p r o g r am s  i n  t h e  g e n e r a l
23 commun i t y ,  b u t  who w i t h o u t  c o n t i n u e d  s u p p o r t  w ou ld  b e  a t  r i s k  o f
24 r e t u r n i n g  t:o a  h o s p i t a l ;
25 ( 4 )  a  s e i n i - s u p e r v i s e d , i n d e p e n d e n t ,  b u t  s t r u c t u r e d  l i v i n g
26 a r r a n g em e n t  f o r  p e r s o n s  who w i t h o u t  some s u p p o r t  and  s t r u c t u r e  w ou ld
27 b e  a t  r i s k  o f  r e t u r n i n g  t o  t h e  h o s p i t a l ;
28 ( 5 )  a  d a y  t r e a t m e n t  p r o g r am  c a p a b l e  o f  p r o v i d i n g  s e r v i c e s
29 f o r  c l i e n t s  who s e  r e s i d e n t i a l  n e e d s  a r e  b e i n g  met b u t  who r e q u i r e
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a d d i t i o n a l  o r  e x t e n d e d  t r e a t m e n t  s e r v i c e s :
( 6 )  s u p p o r t e d  wo rk  an d  v o c a t i o n a l  t r a i n i n g  p r o g r am s  t h a t  

p r o v i d e  o p p o r t u n i t i e s  f o r  c l i e n t s  t o  e x p e r i e n c e  t h e  b e n e f i t s  o f  mean­
i n g f u l  a nd  p r o d u c t i v e  wo rk  e x p e r i e n c e s  w i t h  g r a d u a t e d  l e v e l s  o f  s k i l l  
and  e n e r g y  r e q u i r e d ;

( 7 )  s o c i a l i z a t i o n  c e n t e r s  d e s i g n e d  t o  s e r v e  a  b r o a d  r a n g e  
o f  c l i e n t s ,  a s  w e l l  a s  p e r s o n s  l i v i n g  i n  t h e  commun i t y i n  g e n e r a l .

S e c .  4 7 . 3 0 . 5 4 8 .  STANDARDS FOR COMMUNITY SUPPORT SERVICES FOR THE 
CHRONICALLY MENT.ALLY I L L .  Commun i t i e s  p r o v i d i n g  m e n t a l  h e a l t h  s e r ­
v i c e s  f o r  t h e  C h r o n i c a l l y  m e n t a l l y  i l l  s h a l l  m e e t  and  m a i n t a i n  t h e  
f o l l o w i n g  t r e a t m e n t  s t a n d a r d s :

( 1 )  f a c i l i t i e s  s h a l l  c o n s i s t  o f  s m a l l  r e s i d e n t i a l  o r  d a y  
t r e a t m e n t  c e n t e r s ,  i n  a s  c l o s e  t o  a n o rm a l  home o r  n o n - i n s t i t u t i o n a l  
e n v i r o n m e n t  a s  p o s s i b l e  w i t h o u t  s a c r i f i c i n g  c l i e n t  s a f e t y  o r  c a r e ;

( 2 )  s t a f f i n g  p a t t e i - n s  s h a l l  r e f l e c t  t h e  c u l t u r a l ,  l i n g u i s ­
t i c ,  and o t h e r  s o c i a l  c h a r a c t e r i s t i c s  o f  t h e  c ommun i t y ,  and  s h a l l  
i n c o r p o r a t e  m u l t i d i s c i p l i n a r y  p r o f e s s i o n a l  s t a f f  Co m ee t  c l i e n t  d i a g ­
n o s t i c  and  t r e a t m e n t  n e e d s ;

( 3 )  p r o g r am s  s h a l l  be  d e s i g n e d  t o  e n c o u r a g e  s e l f - s u f f i c i e n t  
and i n d e p e n d en t :  f u n c t i o n i n g  t h r o u g h  p r e v o c a t i o n a l  and v o c a t i o n a l  
t r a i n i n g ;

( 4 )  p r o g r am s  s h a l l  p r om o t e  c l i e n t  p a r t i c i p a t i o n  i n  p l a n ­
n i n g ,  o p e r a t i n g ,  and e v a l u a t i n g  d a i l y  t r e a tm e n t  and r e h a b i l i t a t i o n ;

( 5 )  p r o g r am s  s h a l l  b e  d e s i g n e d  t o  c o o r d i n a t e  w i t h  t h e  
s o c i a l  s e r v i c e  s y s t e m  a s  a  w h o l e  and i n  p a r t i c u l a r  s h a l l  b e  d e s i g n e d  
t o  i n c l u d e  t h e  f o l l o w i n g  t h r e e  e l e m e n t s :

(A) em e r g en c y  o r  c r i s i s  c a r e  i n  an  em e r g e n c y  c e n t e r  o r  
a t  home by an em e r g e n c y  r e s p o n s e  t e am ;

(D) an  a c u t e  h o s p i t a l  f o r  e v a l u a t i o n ,  d i a g n o s i s ,
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t r e a t m e n t  and r e f e r r a l  f o r  p e r s o n s  who a r e  i n  n e e d  o f  a c u t e  c a r e ;  
and

(C) a  c a s e  management s y s t e m  i n  w h i c h  t h e  c a s e  m an a g e r  
s e r v e s  a s  a  c o o r d i n a t o r  o f  t h e  v a r i o u s  e l e m e n t s  o f  t h e  s y s t e m  and 
a s  an a d v o c a t e  f o r  t h e  c l i e n t s  i n  t h e  s y s t e m ;  a l l  c a s e  m an a g e r s  
s h a l l  b e  u n d e r  d i r e c t  s u p e r v i s i o n  o f  a  p s y c h i a t r i s t ,  p s y c h o l o ­
g i s t ,  o r  a  m e n t a l  h e a l t h  c l i n i c i a n  w i t h  a  m a s t e r ' s  d e g r e e ;

( 6 )  p r o g r am s  s h a l l  c o n t a i n  s t a n d a r d s  f o r  s t a f f  t r a i n i n g ,  
i n c l u d i n g  t r a i n i n g  i n  commun i t y  o u t r e a c h  s e r v i c e s  and  o r i e n t a t i o n  i n  
c r o s s - c u l t u r a l  i s s u e s .

*  S e c .  2 .  AS 4 7 . 3 0 . 5 5 0  i s  amended by a d d i n g  a  new s u b s e c t i o n  t o  r e a d :
( b )  N o t w i t h s t a n d i n g  ( a )  o f  t h i s  s e c t i o n ,  t h e  d e p a r tm e n t  s h a l l  

p u r c h a s e  100 p e r c e n t  o f  t h e  e l i g i b l e  c o s t s  o f  s e r v i c e s  p r o v i d e d  f o r  
t h e  c h r o n i c a l l y  m e n t a l l y  i l l ,  s u b j e c t  t o  t h e  a v a i l a b i l i t y  o f  s t a t e  
f u n d s  t o  t h e  d e p a r tm e n t  f o r  im p l em e n t i n g  AS 4 7 . 3 0 . 5 2 0  - 4 7 . 3 0 . 6 2 0 .

*  S e c ,  3 .  AS 4 7 . 3 0 . 5 7 0  i s  amended t o  r e a d :
S e c .  4 7 . 3 0 . 5 7 0 .  ELIGIBLE COSTS; MAINTENANCE OF LOCAL EFFORT. 

The d e p a r tm e n t  s h a l l  a d o p t  r e g u l a t i o n s  s p e c i f y i n g  t h e  t y p e s  o f  s e r ­
v i c e s  and  p r o g r am  c o s t s  e l i g i b l e  f o r  s t a t e  p a r t i c i p a t i o n .  T h e s e  r e g u ­
l a t i o n s  s h a l l  i n c l u d e

( 1 )  a p r o v i s i o n  e x c l u d i n g  c a p i t a l  e x p e n d i t u r e s  a s  e l i g i b l e  
c o s t s ;  [AND]

(2 )  a r e q u i r e m e n t  t h a t  t h e  commun i t y  e n t i t y  c o n t r a c t o r  o r  
a p p l i c a n t  a g r e e s  a s  a c o n d i t i o n  o f  c o n t r a c t  a p p r o v a l  t h a t  i t  w i l l  n o t  
s u p p l a n t  e x i s t i n g  l o c a l  f u n d  s u p p o r t  o f  commun i t y  m e n t a l  h e a l t h  s e r ­
v i c e s  w i t h  f u n d s  r e c e i v e d  u n d e r  AS 4 7 . 3 0 . 5 2 0  - 4 7 . 3 0 . 6 2 0  and t h a t  i t  
w i l l  c o n t i n u e  l o c a l  f u n d i n g  s u p p o r t  o f  commun i t y  m en t a l  h e a l t h  s e r ­
v i c e s ,  i n  any  y e a r  i n  w h i c h  i t  c o n t r a c t s  w i t l i  t h e  d e p a r tm e n t ,  a t  a 
l e v e l  t h a t  i s  a t  l e a s t  e q u a l  t o  t h e  l o c a l  f u n d i n g  s u p p o r t  i n  t h e
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1 p r e v i o u s  y e a r i
2 ( 3 )  a  p r o v i s i o n  t h a t  c o s t s  o f  s e r v i c e s  p r o v i d e d  t o  t h e
3 c h r o n i c a l l y  m e n t a l l y  i l l  u n d e r  AS ̂ 7 . 3 0 . 5 5 0 ( b )  t h a t  a r e  p a y a b l e  bv
4 i n s u r a n c e ,  i n d e m n i t y ,  o r  o t h e r  t h i r d - p a r t y  may n o t  b e  i n c l u d e d  a s
5 e l i g i b l e  c o s t s .
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I n t r o d u c e d :  2 / 7 / 8 6
R e f e r r e d :  H e a l t h ,  E d u c a t i o n  a n d

S o c i a l  S e r v i c e s  a n d  F i n a n c e

IN THE SENATE BY FAHRENKAMP
SENATE B ILL  NO. 388 

IN THE LEGISLATURE OF Th> STATE OF ALASKA 
FOURTEENTH LEGISLATURE - SECOND SESSION 

A B ILL
F o r  a n  Ac t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  t h e  c h r o n i c a l l y  m e n t a l l y  i l l . "
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1 .  AS 4 7 . 3 0  i s  amended by a d d i n g  new s e c t i o n s  t o  r e a d :
S e c .  4 7 . 3 0 . 5 4 3 .  TREATMENT OF THE CHRONICALLY MENTALLY I L L .  The 

d e p a r tm e n t  s h a l l  p r o v i d e  f o r  communi ty  b a s e d  and  l o c a l l y  o r  r e g i o n a l l y  
c o o r d i n a t e d  c a r e  and  t r e a t m e n t  o f  t h e  c h r o n i c a l l y  m e n t a l l y  i l l .

S e c .  4 7 . 3 0 . 5 4 7 .  COMMUNITY SUPFORT SERVICES FOR THE CHRONICALLY 
MENTALLY I L L .  C ommun i t i e s  t h a t  p r o v i d e  e l i g i b l e  m e n t a l  h e a l t h  s e r ­
v i c e s  f o r  t h e  c h r o n i c a l l y  m e n t a l l y  i l l  may r e c e i v e  f u n d s  f r om  t h e
d e p a r tm e n t  f o r  t h e  f o l l o w i n g  p r o g r am  e l e m e n t s :

( 1 )  a s h o r t - t e r m  r e s i d e n t i a l  t r e a t m e n t  p r o g r am  f o r  i n d i v i ­
d u a l s  e x p e r i e n c i n g  an a c u t e  e p i s o d e  o r  a  s i t u a t i o n a l  c r i s i s  r e q u i r i n g  
t em p o r a r y  r em o v a l  f r om t h e i r  home e n v i r o n m e n t ;

( 2 )  a l o n g - t e r m  r e s i d e n t i a l  t r e a t m e n t  p r o g r am  w i t h  a  f u l l
d a y  t r e a t m e n t  componen t f o r  p e r s o n s  who r e q u i r e  i n t e n s i v e  s u p p o r t ;

( 3 )  a t r a n s i t i o n a l  r e s i d e n t i a l  t r e a t m e n t  p r o g r am  d e s i g n e d
f o r  p e r s o n s  who a r e  a b l e  t o  t a k e  p a r t  i n  p r o g r am s  i n  t h e  g e n e r a l
c om m un i t y , b u t  who w i t h o u t  c o n t i n u e d  s u p p o r t  w ou ld  b e  a t  r i s k  o f
r e t u r n i n g  t o  a  h o s p i t a l ;

( 4 )  a  s e m i - s u p e r v i s e d ,  i n d e p e n d e n t ,  b u t  s t r u c t u r e d  l i v i n g
a r r a n g em e n t  f o r  p e r s o n s  who w i t h o u t  some s u p p o r t  and  s t r u c t u r e  w ou ld  
b e  a t  r i s k  o f  r e t u r n i n g  t o  t h e  h o s p i t a l ;

( 5 )  a  d a y  t r e a t m e n t  p r o g r am  c a p a b l e  o f  p r o v i d i n g  s e r v i c e s
f o r  c l i e n t s  who se  r e s i d e n t i a l  n e e d s  a r e  b e i n g  met b u t  who r e q u i r e



1 a d d i t i o n a l  ox- e x t e n d e d  t r e a t m e n t  s e r v i c e s ;
2 ( 6 )  s u p p o r t e d  w o rk  and v o c a t i o n a l  t r a i n i n g  p r o g r am s  t h a t
3 p r o v i d e  o p p o r t u n i t i e s  f o r  c l i e n t s  t o  e x p e r i e n c e  t h e  b e n e f i t s  o f  mean -
4 i n g f u l  and p r o d u c t i v e  w o r k  e x p e r i e n c e s  w i t h  g r a d u a t e d  l e v e l s  o f  s k i l l
5 and  e n e r g y  r e q u i r e d ;
6 ( 7 )  s o c i a l i z a t i o n  c e n t e r s  d e s i g n e d  t o  s e r v e  a b r o a d  r a n g e

o f  c l i e n t s ,  a s  w e l l  a s  p e r s o n s  l i v i n g  i n  t h e  commun i t y  i n  g e n e r a l .
8 S e c .  4 7 . 3 0 . 5 4 8 .  STANDARDS FOR COMMUNITY SUPPORT SERVICES FOR THE
9 CHRONICALLY MENTALLY I L L .  C ommun i t i e s  p r o v i d i n g  m e n t a l  h e a l t h  s e r -

10 v i c e s  s h a l l  m ee t  and  m a i n t a i n  t h e  f o l l o w i n g  t r e a t m e n t  s t a n d a r d s :
11 ( 1 )  f a c i l i t i e s  s h a l l  c o n s i s t  o f  s m a l l  r e s i d e n t i a l  o r  d a y
12 t r e a t m e n t  c e n t e r s ,  i n  a s  c l o s e  t o  a  n o rm a l  home o r  n o n - i n s t i t u t i o n a l
13 e n v i r o n m e n t  a s  p o s s i b l e  w i t h o u t  s a c r i f i c i n g  c l i e n t  s a f e t y  o r  c a r e ;
14 ( 2 )  s t a f f i n g  p a t t e r n s  s h a l l  r e f l e c t  t h e  c u l t u r a l ,  l i n g u i s -
15 t i c ,  a nd  o t h e r  s o c i a l  c h a r a c t e r i s t i c s  o f  t h e  c ommun i t y ,  and  s h a l l
16 i n c o r p o x - a t e  m u l t i d i s c i p l i n a r y  p r o f e s s i o n a l  s t a f f  t o  mee t  c l i e n t  d i a g -
17 n o s t i c  and  t r e a t m e n t  n e e d s ;
18 ( 3 )  p r o g r am s  s h a l l  b e  d e s i g n e d  t o  e n c o u r a g e  s e l f - s u f f i c i e n t
19 and i n d e p e n d e n t  f u n c t i o n i n g  t h r o u g h  p r e v o c a t i o n a l  and v o c a t i o n a l
20 t r a i n i n g ;
21 ( 4 )  p r o g r am s  s h a l l  p r om o t e  c l i e n t  p a r t i c i p a t i o n  i n  p l a n -
22 n i n g ,  o p e r a t i n g ,  and  e v a l u a t i n g  d a i l y  t r e a t m e n t  and r e h a b i l i t a t i o n ;
23 ( 5 )  p r o g r am s  s h a l l  be  d e s i g n e d  t o  c o o r d i n a t e  w i t h  t h e
24 s o c i a l  s e r v i c e  s y s t e m  a s  a  w h o l e  and  i n  p a r t i c u l a r  s h a l l  b e  d e s i g n e d
25 t o  i n c l u d e  t h e  f o l l o w i n g  t h r e e  e l e m e n t s :
26 (A) em e r g e n c y  o r  c r i s i s  c a r e  i n  an em e r g e n c y  c e n t e r  o r
27 a t  home by an  em e r g e n c y  r e s p o n s e  t e am ;
20 (B) an  a c u t e  h o s p i t a l  f o r  e v a l u a t i o n ,  d i a g n o s i s ,
29 t r e a t m e n t  and  r e f e r r a l  f o r  p e r s o n s  who a r e  i n  n e e d  o f  a c u t e  c a r e ;
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2 (C) a  c a s e  managemen t s y s t e m  i n  w h i c h  t h e  c a s e  m an a g e r
3 s e r v e s  a s  a  c o o r d i n a t o r  o f  t h e  v a r i o u s  e l e m e n t s  o f  t h e  s y s t e m  and
4 a s  an  a d v o c a t e  f o r  t h e  c l i e n t s  i n  t h e  s y s t e m ;  a l l  c a s e  m an a g e r s
5 s h a l l  b e  u n d e r  d i r e c t  s u p e r v i s i o n  o f  a  p s y c h i a t r i s t ,  p s y c h o l o -
6 g i s t ,  o r  a  m e n t a l  h e a l t h  c l i n i c i a n  w i t h  a m a s t e r ' s  d e g r e e ;
7 ( 6 )  p r o g r am s  s h a l l  c o n t a i n  s t a n d a r d s  f o r  s t a f f  t r a i n i n g ,
8 i n c l u d i n g  t r a i n i n g  i n  commun i ty  o u t r e a c h  s e r v i c e s  and o r i e n t a t i o n  i n
9 c r o s s - c u l t u r a l  i s s u e s .

10 *  S e c .  2 .  AS 4 7 . 3 0 . 5 5 0  i s  amended by a d d i n g  a  new s u b s e c t i o n  t o  r e a d :
11 (b )  N o t w i t h s t a n d i n g  ( a )  o f  t h i s  s e c t i o n ,  t h e  d e p a r tm e n t  s h a l l
12 p u r c h a s e  100 p e r c e n t  o f  t h e  e l i g i b l e  c o s t s  s e r v i c e s  p r o v i d e d  f o r
13 t h e  c h r o n i c a l l y  m e n t a l l y  i l l ,  s u b j e c t  t o  t h e  a v a i l a b i l i t y  o f  s t a t e
14 f u n d s  t o  t h e  d e p a r tm e n t  f o r  im p l e m e n t i n g  AS 4 7 . 3 0 . 5 2 0  - 4 7 . 3 0 . 6 2 0 .
15 *  S e c .  3 .  AS 4 7 . 3 0 . 5 7 0  i s  amended t o  r e a d :
16 S e c ,  4 7 . 3 0 . 5 7 0 .  ELIGIBLE COSTS; MAINTENANCE OF LOCAL EFFORT.
17 The d e p a r tm e n t  s h a l l  a d o p t  r e g u l a t i o n s  s p e c i f y i n g  t h e  t y p e s  o f  s e r -
18 v i c e s  and p r o g r am  c o s t s  e l i g i b l e  f o r  s t a t e  p a r t i c i p a t i o n .  T h e s e  r e g u -
19 l a t i o n s  s h a l l  i n c l u d e
20 ( 1 )  a  p r o v i s i o n  e x c l u d i n g  c a p i t a l  e x p e n d i * u r e s  a s  e l i g i b l e
21 c o s t s ;  [AND]
22 ( 2 )  a  r e q u i r e m e n t  t h a t  t h e  commun i t y  e n t i t y  c o n t r a c t o r  o r
23 a p p l i c a n t  a g r e e s  a s  a  c o n d i t i o n  o f  c o n t r a c t  a p p r o v a l  t h a t  i t  w i l l  n o t
2 4  s u p p l a n t  e x i s t i n g  l o c a l  f u n d  s u p p o r t  o f  commun i t y  m e n t a l  h e a l t h  s e r -
25 v i c e s  w i t h  f u n d s  r e c e i v e d  u n d e r  AS 4 7 . 3 0 . 5 2 0  - 4 7 . 3 0 . 6 2 0  and  t h a t  i t
26 w i l l  c o n t i n u e  l o c a l  f u n d i n g  s u p p o r t  o f  communi ty  m e n t a l  h e a l t h  s e r -
27 v i c e s ,  i n  any y e a r  i n  w h i c h  i t  c o n t r a c t s  w i t h  t h e  d e p a r tm e n t ,  a t  a
28  l e v e l  t h a t  i s  a t  l e a s t  e q u a l  t o  t h e  l o c a l  f u n d i n g  s u p p o r t  i n  t h e
29  p r e v i o u s  y e a r j

L a n d
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1 ( 3 )  a  p r o v i s i o n  t h a t  c o s t s o f  s e r v i c e s  p r o v i d e d  co  t h e
2 c h r o n i c a l l y  m e n t a l l y  i l l  u n d e r  AS 4 7 . 3 0 . 5 5 0 ( b )  t h a t  a r e  p a i d  by
3 i n s u r a n c e ,  i n d e m n i t y ,  o r  o t h e r  t h i r d - p a r t y  may n o t  b e  i n c l u d e d  a s
4 e l i g i b l e  c o s t s .
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C O M M I T T E E  R E P O R T

S E N A T E

2/7/86

FURTHER:. / F I N A N C E  '

D a t e  &  S b

Mr. P r e s i d e n t  

The C o m m i t t e e  on
HESS c o n s i d e r e d

re l a t i n g  to the c h r o n i c a l l y  m e n t a l l y  ill,

a n d  (a m a j o r i t y  of the commit t e e )  (the c o m m i t t e e )  r e p orts it b a c k  w i t h  
the f o l l o w i n g  r e c o m m e n d a t i o n s :ys

*3

]

do pass

do pass w i t h  a t t a c h e d  a m e n d m e n t ( s )

r e p l a c e  w i t h / o r  a d o p t  <jCS f o r ________
n e w  t i t l e
same title a n d  r e c o m m e n d s  _______ Q o  p A -

cm ^ \

a n d  a t t a c h e d  a " L E T T E R  O F  I N T ENT" 

r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n  

r e c o m m e n d s  r e f e r r a l  to

M E M B E R S  S I G N I N G  
DO PASS

[ ] N E W  F I S C A L  N O T E

C o m m i t t e e

M E M B E R S  H A V I N G  
O T H E R  R E C O M M E N D A T I O N S

iStedg 'p .

C h a i r m a n  r e c o m m e n d a t i o n



(11)

D a t e  referre d: 5/ 10/ 86

H O U S E  

C O M M 3 T T E E  R E P O R T

F U R T H E R  R E F E R R A L S

D A T E : 5 -  I 9. -~8(/D
T h e  FINANCE ' C o m m i t t e e  h a s  c o n s i d e r e d

C S S S S B  3 9 1 (SA)am

"An A c t  r e l a t i n g  to t h e  ethi cal c o n d u c t  of g o v e r n m e n t a l  a ctivities; and 
p r o v i d i n g  for an e f f e c t i v e  date."

a n d  r e c o m m e n d s :  

do p a s s  

do n o t  p a s s

do p a s s  w i t h  a t t a c h e d  a m endment(s) 

n o  r e c o m m e n d a t i o n

r e p l a c e  w i t h  ____________________________ [ ] s a m e  t i t l e

[ ] n e w  t i t l e

an d  r e c o m m e n d s

[ ] f u r t h e r  r e f e r r a l  t o  the

a n d  a t t a ches:

C o m m i t t e e

S I G N I N G  DO PASS

] l e t t e r  of i n t e n t  
] f i r s t  f i s c a l  n o t e  . .

yf] fiscal n o t e  &Z. o  4/211^
] zero  f i s c a l  n o t e

S I G N I N G  O T H E R  R E C O M M E N D A T I O N S :

C h a i r m a n
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O f f e r e d :  4 / 1 1 / 8 6
R e f e r r e d :  F i n a n c e

O r i g i n a l  s p o n s o r :  R u l e s / G o v e r n o r

BY THE STATE AFFAIRSIN THE SENATE COMMITTEE
CS FOR SPONSOR SUBSTITUTE FOR SENATE B ILL  NO. 391  ( S t a t e  A f f a i r s )  am

IN THE LEGISLATURE OF THE STATE OF ALASKA 
FOURTEENTH LEGISLATURE - SECOND SESSION 

A BILL
F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  t h e  e t h i c a l  c o n d u c t  o f  g o v e r n ­

m e n t a l  a c t i v i t i e s ;  and  p r o v i d i n g  f o r  an  e f f e c t i v e
d a t e . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*  S e c t i o n  1 .  AS 39 i s  amended by a d d i n g  a  new c h a p t e r  t o  r e a d :

CHAPTER 5 2 .  ALASKA EXECUTIVE BRANCH ETHICS ACT.
ARTICLE 1 .  DECLARATIONS.

S e c .  3 9 . 5 2 . 0 1 0 .  ' ’ECLA RATION OF POLICY. ( a )  I t  i s  d e c l a r e d  ( 1 )
t h a t  h i g h  m o r a l  and  e t h i c a l  s t a n d a r d s  among p u b l i c  o f f i c e r s  i n  t h e
e x e c u t i v e  b r a n c h  a r e  e s s e n t i a l  t o  t h e  c o n d u c t  o f  f r e e  g o v e r n m e n t ;  and
( 2 )  t h a t  t h e  l e g i s l a t u r e  b e l i e v e s  t h a t  a c o d e  o f  e t h i c s  f o r  t h e  g u i d ­
a n c e  o f  p u b l i c  o f f i c e r s  w i l l  d i s c o u r a g e  t h o s e  o f f i c e r s  f r om  a c t i n g  
upon p e r s o n a l  o r  f i n a n c i a l  i n t e r e s t s  i n  t h e  p e r f o rm a n c e  o f  t h e i r  
p u b l i c  r e s p o n s i b i l i t i e s , w i l l  im p r o v e  s t a n d a r d s  o f  p u b l i c  s e r v i c e ,  and  
w i l l  p r om o t e  and  s t r e n g t h e n  t h e  f a i t h  and  c o n f i d e n c e  o f  t h e  p e o p l e  o f  
t h i s  s t a t e  i n  t h e i r  p u b l i c  o f f i c e r s .  I t  i s  f u r t h e r  d e c l a r e d  t h a t  
h o l d i n g  p u b l i c  o f f i c e  o r  emp loymen t  i s  a  p u b l i c  t r u s t  and  t h a t  a s  one
s a f e g u a r d  o f  t h a t  t r u s t ,  t h e  p e o p l e  r e q u i r e  p u b l i c  o f f i c e r s  t o  a d h e r e
t o  a c o d e  o f  e t h i c s .

( b )  The l e g i s l a t u r e  d e c l a r e s  t h a t  i t  i s  t h e  p o l i c y  o f  t h e  s t a t e ,
when a  p u b l i c  em p lo y e e  i s  a p p o i n t e d  t o  s e r v e  on a s t a t e  b o a r d  o r
c om m i s s i o n ,  t h a t  t h e  h o l d i n g  o f  s u c h  o f f i c e s  d o e s  n o t  c o n s t i t u t e  t h e  
h o l d i n g  o f  i n c o m p a t i b l e  o f f i c e s  u n l e s s  e x p r e s s l y  p r o h i b i t e d  by t h e  
A l a s k a  C o n s t i t u t i o n ,  t h i s  c h a p t e r  and  any  o p i n i o n s  o r  d e c i s i o n s
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ARTICLE 2 .  CODE OF ETHICS.
S e c .  3 9 . 5 2 . 1 1 0 .  SCOPE OF CODE. ( a )  The l e g i s l a t u r e  r e a f f i r m s

t h a t  e a c h  p u b l i c  o f f i c e r  h o l d s  o f f i c e  a s  a  p u b l i c  t r u s t ,  and  any
e f f o r t  t o  b e n e f i t  a  p e r s o n a l  o r  f i n a n c i a l  i n t e r e s t  t h r o u g h  o f f i c i a l
a c t i o n  i s  a v i o l a t i o n  o f  t h a t  t r u s t .  I n  a d d i t i o n ,  t h e  l e g i s l a t u r e
f i n d s  t h a t ,  s o  l o n g  a s  i t  d o e s  n o t  i n t e r f e r e  w i t h  t h e  f u l 1 and f a i t h ­
f u l  d i s c h a r g e  o f  an  o f f i c e r ' s  p u b l i c  d u t i e s  and  r e s p o n s i b i l i t i e s ,  t h i s  
c h a p t e r  d o e s  n o t  p r e v e n t  an  o f f i c e r  f r om  f o l l o w i n g  o t h e r  i n d e p e n d e n t  
p u r s u i t s .  The l e g i s l a t u r e  f u r t h e r  r e c o g n i z e s  t h a t

( 1 )  i n  a  r e p r e s e n t a t i v e  d em o c r a c y ,  t h e  r e p r e s e n t a t i v e s  a r e  
dr awn f r om s o c i e t y  a n d ,  t h e r e f o r e ,  c a n n o t  and  s h o u l d  n o t  b e  w i t h o u t  
p e r s o n a l  and  f i n a n c i a l  i n t e r e s t s  i n  t h e  d e c i s i o n s  and  p o l i c i e s  o f  
g o v e r n m e n t ;

( 2 )  p e o p l e  who s e r v e  a s  p u b l i c  o f f i c e r s  r e t a i n  t h e i r  r i g h t s  
t o  i n t e r e s t s  o f  a  p e r s o n a l  o r  f i n a n c i a l  n a t u r e ;  and

( 3 )  s t a n d a r d s  o f  e t h i c a l  c o n d u c t  f o r  members o f  t h e  e x e c u ­
t i v e  b r a n c h  n e ed  t o  d i s t i n g u i s h  b e t w e e n  t h o s e  m in o r  and  i n c o n s e q u e n ­
t i a l  c o n f l i c t s  a t  a r e  u n a v o i d a b l e  i n  a  f r e e  s o c i e t y ,  and  t h o s e  
c o n f l i c t s  o f  i n t e r e s t s  t h a t  a r e  s u b s t a n t i a l  and m a t e r i a l .

( b )  U n e t h i c a l  c o n d u c t  i s  p r o h i b i t e d ,  b u t  t h e r e  i s  no s u b s t a n t i a l  
i m p r o p r i e t y  i f ,  a s  t o  a  s p e c i f i c  m a t t e r ,  a  p u b l i c  o f f i c e r ' s

( 1 )  p e r s o n a l  o r  f i n a n c i a l  i n t e r e s t  i n  t h e  m a t t e r  i s  i n s i g ­
n i f i c a n t ,  o r  o f  a  t y p e  t h a t  i s  p o s s e s s e d  g e n e r a l l y  by t h e  p u b l i c  o r  a 
l a r g e  c l a s s  o f  p e r s o n s  t o  w h i c h  t h e  p u b l i c  o f f i c e r  b e l o n g s ,  o r

( 2 )  a c t i o n  o r  i n f l u e n c e  w ou ld  h a v e  i n s i g n i f i c a n t  o r  c o n j e c ­
t u r a l  e f f e c t  on t h e  m a t t e r .

( c )  The a t t o r n e y  g e n e r a l ,  d e s i g n a t e d  s u p e r v i s o r s ,  h e a r i n g  o f f i ­
c e r s ,  and  t h e  p e r s o n n e l  b o a r d  m u s t  b e  g u i d e d  by t h i s  s e c t i o n  when

r e n d e r e d  u n d e r  it, or a n o t h e r  s t a t u t e .
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S e c .  3 9 . 5 2 . 1 2 0 .  MISUSE OF OFFICIAL POSITION. ( a )  A p u b l i c  
o f f i c e r  may n o t  u s e ,  o r  a t t e m p t  t o  u s e ,  an  o f f i c i a l  p o s i t i o n  f o r  
p e r s o n a l  g a i n ,  and  may n o t  i n t e n t i o n a l l y  s e c u r e  o r  g r a n t  u n w a r r a n t e d  
b e n e f i t s  o r  t r e a t m e n t  f o r  any  p e r s o n .

( b )  A p u b l i c  o f f i c e r  may n o t
( 1 )  s e e k  o t h e r  emp loymen t  o r  c o n t r a c t s  t h r o u g h  t h e  u s e  o r  

a t t e m p t e d  u s e  o f  o f f i c i a l  p o s i t i o n ;
( 2 )  a c c e p t ,  r e c e i v e ,  o r  s o l i c i t  c o m p e n s a t i o n  f o r  t h e  p e r ­

f o rm a n c e  o f  o f f i c i a l  d u t i e s  o r  r e s p o n s i b i l i t i e s  f r om  a  p e r s o n  o t h e r  
t h a n  t h e  s t a t e ;

( 3 )  u s e  s t a t e  t i m e ,  p r o p e r t y ,  e q u i pm e n t ,  o r  o t h e r  f a c i l ­
i t i e s  t o  b e n e f i t  p e r s o n a l  o r  f i n a n c i a l  i n t e r e s t s ;  o r

( 4 )  t a k e  o r  w i t h h o l d  o f f i c i a l  a c t i o n  i n  o r d e r  t o  a f f e c t  a  
m a t t e r  i n  w h i c h  t h e  p u b l i c  o f f i c e r  h a s  a  p e r s o n a l  o r  f i n a n c i a l  i n t e r ­
e s t ;  o r

( 5 )  a t t e m p t  t o  b e n e f i t  a  p e r s o n a l  o r  f i n a n c i a l  i n t e r e s t  
t h r o u g h  c o e r c i o n  o f  a  s u b o r d i n a t e .

S e c .  3 9 . 5 2 . 1 3 0 .  IMPROPER GIFTS.  ( a )  A p u b l i c  o f f i c e r  may n o t  
s o l i c i t ,  a c c e p t ,  o r  r e c e i v e ,  d i r e c t l y  o r  i n d i r e c t l y ,  a  g i f t ,  w h e t h e r  
i n  t h e  fo rm  o f  money ,  s e r v i c e ,  l o a n ,  t r a v e l ,  e n t e r t a i n m e n t ,  
h o s p i t a l i t y , ,  em p lo ym en t ,  p r o m i s e ,  o r  i n  any o t h e r  f o rm ,  t h a t  i s  a 
h* ' e f i t  t o  t h e  o f f i c e r ’ s  p e r s o n a l  o r  f i n a n c i a l  i n t e r e s t s ,  u n d e r  
c i r c u m s t a n c e s  i n  w h i c h  i t  c o u l d  r e a s o n a b l y  b e  i n f e r r e d  t h a t  t h e  g i f t  
i s  i n t e n d e d  t o  i n f l u e n c e  t h e  p e r f o rm a n c e  o f  o f f i c i a l  d u t i e s ,  a c t i o n s ,  
o r  j u d gm en t .

( b )  N o t i c e  o f  t h e  r e c e i p t  by a  p u b l i c  o f f i c e r  o f  a g i f t  w i t h  a 
v a l u e  i n  e x c e s s  o f  $ 5 0 ,  i n c l u d i n g  t h e  name o f  t h e  g i v e r  and  a d e s c r i p -  
c i o n  o f  t h e  g i f t  and  i t s  a p p r o x im a t e  v a l u e ,  mus t  b e  p r o v i d e d  t o  t h e

i s s u i n g  o p i n i o n s  a nd r e a c h i n g  d e c i s i o n s .
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1 d e s i g n a t e d  s u p e r v i s o r  w i t h i n  30 d a y s  a f t e r  t h e  d a t e  o f  i t s  r e c e i p t  i f  
t h e  p u b l i c  o f f i c e r  may t a k e  o r  w i t h h o l d  o f f i c i a l  a c t i o n  t h a t  a f f e c t s  
t h e  g i v e r .

( c )  I n  a c c o r d a n c e  w i t h  AS 3 9 . 5 2 . 2 4 0 ,  a d e s i g n a t e d  s u p e r v i s o r  may 
r e q u e s t  g u i d a n c e  f r om  t h e  a t t o r n e y  g e n e r a l  c o n c e r n i n g  w h e t h e r  a c c e p ­
t a n c e  o f  a  p a r t i c u l a r  g i f t  i s  p r o h i b i t e d .

( d )  The r e s t r i c t i o n s  r e l a t i n g  t o  g i f t s  im p o s e d  by t h i s  s e c t i o n  
do n o t  a p p l y  t o  a c am p a i g n  c o n t r i b u t i o n  t o  a  c a n d i d a t e  f o r  e l e c t i v e  
o f f i c e  i f  t h e  c o n t r i b u t i o n  c o m p l i e s  w i t h  l aw s  and r e g u l a t i o n s  g o v e r n ­
i n g  e l e c t i o n s  and  c am p a i g n  d i s c l o s u r e .

S e c .  3 9 . 5 2 . 1 4 0 .  IMPROPER USE OR DISCLOSURE OF INFORMATION. ( a )
A c u r r e n t  o r  f o rm e r  p u b l i c  o f f i c e r  may n o t  d i s c l o s e  o r  u s e  i n f o r m a t i o n  
g a i n e d  i n  t h e  c o u r s e  o f ,  o r  by  r e a s o n  o f ,  t h e  o f f i c e r ' s  o f f i c i a l  
d u t i e s  t h a t  q o u l d  i n  any  way r e s u l t  i n  t h e  r e c e i p t  o f  any  b e n e f i t  f o r  
t h e  o f f i c e r  o r  an  im m e d i a t e  f a m i l y  member ,  i f  t h e  i n f o r m a t i o n  h a s  n o t  
a l s o  b e e n  d i s s e m i n a t e d  t o  t h e  p u b l i c .

( b )  A c u r r e n t  o r  f o rm e r  p u b l i c  o f f i c e r  may n o t  d i s c l o s e  o r  u s e ,  
w i t h o u t  a p p r o p r i a t e  a u t h o r i z a t i o n ,  i n f o r m a t i o n  a c q u i r e d  i n  t h e  c o u r s e  
o f  o f f i c i a l  d u t i e s  t h a t  i s  c o n f i d e n t i a l  b y  l a w .

S e c .  3 9 . 5 2 . 1 5 0 .  IMPROPER INFLUENCE IN STATE GRANTS, CONTRACTS, 
LEASES,  OR LOANS. ( a )  A p u b l i c  o f f i c e r ,  o r  an  im m ed i a t e  f a m i l y  
member ,  may n o t  a t t e m p t  t o  a c q u i r e ,  r e c e i v e ,  a p p l y  f o r ,  b e  a  p a r t y  t o ,  
o r  h a v e  a  p e r s o n a l  o r  f i n a n c i a l  i n t e r e s t  i n  a  s t a t e  g r a n t ,  c o n t r a c t ,  
l e a s e ,  o r  l o a n  i f  t h e  p u b l i c  o f f i c e r  may t a k e  o r  w i t h h o l d  o f f i c i a l  
a c t i o n  t h a t  a f f e c t s  t h e  aw a r d ,  e x e c u t i o n ,  o r  a d m i n i s t r a t i o n  o f  t h e  
s t a t e  g r a n t ,  c o n t r a c t ,  l e a s e ,  o r  l o a n .

( b )  The p r o h i b i t i o n  i n  ( a )  o f  t h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  a  
s t a t e  g r a n t ,  c o n t r a c t ,  o r  l e a s e  c o m p e t i t i v e l y  s o l i c i t e d  u n l e s s  t h e  
o f f i c e r
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( 1 )  i s  emp lo y e d  by  t h e  a d m i n i s t r a t i v e  u n i t  a w a r d i n g  t h e
g r a n t ,  c o n t r a c t ,  o r  l e a s e  o r  i s  em p lo y e d  by t h e  a d m i n i s t r a t i v e  u n i t  
f o r  w h i c h  t h e  g r a n t ,  c o n t r a c t ,  o r  l e a s e  i s  l e t ;  o r

( 2 )  t a k e s  o f f i c i a l  a c t i o n  w i t h  r e s p e c t  t o  t h e  aw a r d ,  e x e ­
c u t i o n ,  o r  a d m i n i s t r a t i o n  o f  t h e  g r a n t ,  c o n t r a c t ,  o r  l e a s e .

( c )  The p r o h i b i t i o n  i n  ( a )  o f  t h i s  s e c t i o n  d o e s  n o t  a p p l y  to. a 
s t a t e  l o a n  i f

( 1 )  t h e  p u b l i c  o f f i c e r  d o e s  n o t  t a k e  o r  w i t h h o l d  o f f i c i a l  
a c t i o n  t h a t  a f f e c t s  t h e  a w a r d ,  e x e c u t i o n ,  o r  a d m i n i s t r a t i o n  o f  t h e  
l o a n  h e l d  by t h e  o f f i c e r ,  o r  an  im m e d i a t e  f a m i l y  member ;

( 2 )  t h e  l o a n  i s  g e n e r a l l y  a v a i l a b l e  t o  members o f  t h e  
p u b l i c ;  and

( 3 )  t h e  l o a n  i s  s u b j e c t  t o  f i x e d  e l i g i b i l i t y  s t a n d a r d s .
( d )  A p u b l i c  o f f i c e r  s h a l l  r e p o r t  i n  w r i t i n g  t o  t h e  d e s i g n a t e d  

s u p e r v i s o r  a  p e r s o n a l  o r  f i n a n c i a l  i n t e r e s t  h e l d  by  t h e  o f f i c e r ,  o r  an  
im m e d i a t e  f a m i l y  member ,  i n  a  s t a t e  g r a n t ,  c o n t r a c t ,  l e a s e ,  o r  l o a n
t h a t  i s  a w a r d e d ,  e x e c u t e d ,  o r  a d m i n i s t e r e d  by t h e  a g e n c y  t h e  o f f i c e r
s e r v e s .

S e c .  3 9 . 5 2 . 1 6 0 .  IMPROPER REPRESENTATION. ( a )  A p u b l i c  o f f i c e r  
may n o t  r e p r e s e n t ,  a d v i s e ,  o r  a s s i s t  a  p e r s o n  i n  any  m a t t e r  p e n d i n g  
b e f o r e  t h e  a d m i n i s t r a t i v e  u n i t  t h a t  t h e  o f f i c e r  s e r v e s ,  i f  t h e  r e p ­
r e s e n t a t i o n ,  a d v i c e ,  o r  a s s i s t a n c e  i s

( 1 )  f o r  c o m p e n s a t i o n ,  u n l e s s  t h e  r e p r e s e n t a t i o n ,  a d v i c e ,  
a s s i s t a n c e ,  and c o m p e n s a t i o n  a r e  r e q u i r e d  by s t a t u t e ,  r e g u l a t i o n ,  o r  
c o u r t  r u l e ,  o r  i s  o t h e r w i s e  c u s t o m a r y ;  o r

( 2 )  w i t h o u t  c o m p e n s a t i o n ,  b u t  r e n d e r e d  t o  b e n e f i t  a  p e r ­
s o n a l  o r  f i n a n c i a l  i n t e r e s t  o f  t h e  p u b l i c  o f f i c e r .

( b )  T h i s  s e c t i o n  d o e s  n o t  p r o h i b i t  a c t i v i t i e s  r e l a t e d  t o  c o l l e c ­
t i v e  b a r g a i n i n g .
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( c )  T h i s  s e c t i o n  d o e s  n o t  p r e c l u d e  a n o n - s a l a r i e d  member o f  a  
b o a r d  o r  c om m i s s i o n  f r om  r e p r e s e n t i n g ,  a d v i s i n g ,  o r  a s s i s t i n g  i n  any  
m a t t e r  i n  w h i c h  t h e  member h a s  a  p e r s o n a l  o r  f i n a n c i a l  i n t e r e s t  r e g ­
u l a t e d  by t h e  b o a r d  o r  c om m i s s i o n  on w h i c h  t h e  member s e r v e s ,  e x c e p t  
t h a t  t h e  member mus t  a c t  i n  a c c o r d a n c e  w i t h  AS 3 9 . 5 2 . 2 2 0 .

S e c .  3 9 . 5 2 . 1 7 0 .  OUTSIDE EMPLOYMENT RESTRICTED. ( a )  A p u b l i c  
em p l o y e e  may n o t  r e n d e r  s e r v i c e s  t o  b e n e f i t  a  p e r s o n a l  o r  f i n a n c i a l  
i n t e r e s t  o r  e n g a g e  i n  o r  a c c e p t  emp lo ymen t  o u t s i d e  t h e  a g e n c y  w h i c h  
t h e  em p lo y e e  s e r v e s ,  i f  t h e  o u t s i d e  emp loymen t o r  s e r v i c e  i s  i n c om­
p a t i b l e  o r  i n  c o n f l i c t :  w i t h  t h e  p r o p e r  d i s c h a r g e  o f  o f f i c i a l  d u t i e s ,

( b )  A p u b l i c  em p l o y e e  r e n d e r i n g  s e r v i c e s  f o r  c o m p e n s a t i o n ,  o r  
e n g a g i n g  i n  emp loymen t  o u t s i d e  t h e  e m p l o y e e ’ s  a g e n c y ,  s h a l l  r e p o r t  by 
J u l y  1 o f  e a c h  y e a r  t h e  o u t s i d e  s e r v i c e s  o r  emp loymen t t o  t h e  em p l o y ­
e e ' s  d e s i g n a t e d  s u p e r v i s o r .  D u r i n g  t h e  y e a r ,  any c h an g e  i n  an  em p l o y ­
e e ' s  o u t s i d e  s e r v i c e  o r  emp lo ymen t  a c t i v i t y  must  b e  r e p o r t e d  t o  t h e  
d e s i g n a t e d  s u p e r v i s o r  a s  i t  o c c u r s .

S e c .  3 9 . 5 2 . 1 8 0 .  RESTRICTIONS ON EMPLOYMENT AFTER LEAVING STATE 
SERVICE. ( a )  A p u b l i c  o f f i c e r  who l e a v e s  s t a t e  s e r v i c e  may n o t ,  f o r  
two y e a r s  a f t e r  l e a v i n g  s t a t e  s e r v i c e ,  r e p r e s e n t ,  a d v i s e ,  o r  a s s i s t  a 
p e r s o n  f o r  c om p e n s a t i o n  r e g a r d i n g  a m a t t e r  t h a t  w a s  u n d e r  c o n s i d e r a ­
t i o n  by t h e  a d m i n i s t r a t i v e  u n i t  s e r v e d  t y  t h a t  p u b l i c  o f f i c e r ,  and  i n
w h i c h  t h e  o f f i c e r  p a r t i c i p a t e d  p e r s o n a l l y  and s u b s t a n t i a l l y  t h r o u g h
t h e  e x e r c i s e  o f  o f f i c i a l  a c t i o n .  F o r  t h e  p u r p o s e s  o f  t h i s  s u b s e c t i o n ,  
" m a t t e r "  i n c l u d e s  a c a s e ,  p r o c e e d i n g ,  a p p l i c a t i o n ,  c o n t r a c t ,  o r  d e t e r ­
m i n a t i o n ,  b u t  d o e s  n o t  i n c l u d e  t h e  p r o p o s a l  o r  c o n s i d e r a t i o n  o f  l e g i s ­
l a t i v e  b i l l s ,  r e s o l u t i o n s  and  c o n s t i t u t i o n a l  amendmen t s ,  o r  o t h e r  
l e g i s l a t i v e  m e a s u r e s ;  o r  t h e  p r o p o s a l ,  c o n s i d e r a t i o n ,  o r  a d o p t i o n  o f  
a d m i n i s t r a t i v e  r e g u l a t i o n s .

( b )  N o th i n g  i n  t h i s  s e c t i o n  p r o h i b i t s  an a g e n c y  f r om  c o n t r a c t i n g
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s t a t e .
( c )  The h e a d  o f  an  a g e n c y  may w a i v e  a p p l i c a t i o n  o f  ( a )  o f  t h i s  

s e c t i o n  a f t e r  d e t e r m i n i n g  t h a t  r e p r e s e n t a t i o n  by  a  f o rm e r  p u b l i c  
o f f i c e r  i s  n o t  a d v e r s e  t o  t h e  p u b l i c  i n t e r e s t .  The w a i v e r  must  b e  i n  
w r i t i n g  and a  copy  o f  t h e  w a i v e r  mu s t  b e  p r o v i d e d  t o  t h e  a t t o r n e y  
g e n e r a l  f o r  a p p r o v a l  o r  d i s a p p r o v a l .

S e c .  3 9 . 5 2 . 1 9 0 .  AIDING A VIOLATION PROHIBITED. I t  i s  a  v i o l a ­
t i o n  o f  t h i s  c h a p t e r  f o r  a  p u b l i c  o f f i c e r  t o  k n o w i n g l y  a i d  a n o t h e r
p u b l i c  o f f i c e r  i n  a  v i o l a t i o n  o f  t h i s  c h a p t e r .

ARTICLE 3 .  DISCLOSURE AND ACTION TO PREVENT 
VIOLATION OF CODE.

S e c .  3 9 . 5 2 . 2 1 0 .  DECLARATION OF POTENTIAL VIOLATIONS BY PUBLIC 
EMPLOYEES. ( a )  A p u b l i c  em p l o y e e  who i s  i n v o l v e d  i n  a  m a t t e r  t h a t  
may r e s u l t  i n  a v i o l a t i o n  o f  AS 3 9 . 5 2 . 1 1 0  - -  3 9 . 5 2 . 1 9 0  s h a l l

( 1 )  r e f r a i n  f r om  t a k i n g  any  o f f i c i a l  a c t i o n  r e l a t i n g  t o  t h e  
m a t t e r  u n t i l  a  d e t e r m i n a t i o n  i s  made u n d e r  t h i s  s e c t i o n ;  and

( 2 )  im m e d i a t e l y  d i s c l o s e  t h e  m a t t e r  i n  w r i t i n g  t o  t h e  
d e s i g n a t e d  s u p e r v i s o r .

( b )  A p u b l i c  e m p l o y e e ' s  d e s i g n a t e d  s u p e r v i s o r  s h a l l  make a
w r i t t e n  d e t e r m i n a t i o n  w h e t h e r  an  e m p l o y e e ' s  i n v o l v em e n t  v i o l a t e s  
AS 3 9 . 5 2 . 1 1 0  - -  3 9 . 5 2 . 1 9 0 .  I f  t h e  s u p e r v i s o r  d e t e r m i n e s  t h a t  a  v i o ­
l a t i o n  c o u l d  e x i s t  o r  w i l l  o c c u r ,  t h e  s u p e r v i s o r  s h a l l ,

( 1 )  r e a s s i g n  d u t i e s  t o  c u r e  t h e  e m p l o y e e ' s  p o t e n t i a l  v i o ­
l a t i o n ,  i f  f e a s i b l e ;  o r

( 2 )  d i r e c t  t h e  d i v e s t i t u r e  c r  r em o v a l  by t h e  em p lo y e e  o f  
t h e  p e r s o n a l  o r  f i n a n c i a l  i n t e r e s t s  t h a t  g i v e  r i s e  t o  t h e  p o t e n t i a l  
v i o l a t i o n .

( c )  A d e s i g n a t e d  s u p e r v i s o r  may r e q u e s t  g u i d a n c e  f r om  t h e

w i t h  a former public o f f i c e r  to act on a ma t t e r  on behalf of the
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a t t o r n e y  g e n e r a l ,  i n  a c c o r d a n c e  w i t h  AS 3 9 . 5 2 . 2 4 0 ,  when d e t e r m i n i n g  
w h e t h e r  a p u b l i c  em p lo y e e  i s  i n v o l v e d  i n  a m a t t e r  t h a t  may r e s u l t  i n  a 
v i o l a t i o n  o f  AS 3 9 . 5 2 . 1 1 0  - -  3 9 . 5 2 . 1 9 0 .

S e c .  3 9 . 5 2 . 2 2 0 .  DECLARATION OF POTENTIAL VIOLATIONS BY MEMBERS 
OF BOARDS OR COMMISSIONS. ( a )  A member o f  a b o a r d  o r  c om m i s s i o n  who 
i s  i n v o l v e d  i n  a m a t t e r  t h a t  may r e s u l t  i n  a  v i o l a t i o n  o f  AS 3 9 . 5 2 . 1 1 0  
- -  3 9 . 5 2 . 1 9 0  s h a l l  d i s c l o s e  t h e  m a t t e r  on t h e  p u b l i c  r e c o r c i  and  i n  
w r i t i n g  t o  t h e  d e s i g n a t e d  s u p e r v i s o r .  The s u p e r v i s o r  s h a l l  d e t e r m i n e  
w h e t h e r  t h e  m embe r ' s  i n v o l v e m e n t  v i o l a t e s  AS 3 9 . 5 2 . 1 1 0  - -  3 9 . 5 2 . 1 9 0 .
I f  a  member o f  t h e  b o a r d  o r  c om m i s s i o n  o b j e c t s  t o  t h e  r u l i n g  o f  t h e  
s u p e r v i s o r ,  o r  i f  t h e  s u p e r v i s o r  d i s c l o s e s  a n  i n v o l v e m e n t  r e q u i r i n g  a 
d e t e r m i n a t i o n ,  t h e  members p r e s e n t  a t  a  m e e t i n g ,  e x c l u d i n g  t h e  i n ­
v o l v e d  member ,  s h a l l  v o t e  on t h e  m a t t e r .  I f  t h e  s u p e r v i s o r  o r  a 
m a j o r i t y  o f  t h e  members v o t i n g  d e t e r m i n e  t h a t  a  v i o l a t i o n  w i l l  e x i s t  
i f  t h e  member c o n t i n u e s  t o  p a r t i c i p a t e ,  t h e  member s h a l l  r e f r a i n  f rom 
v c t i n g ,  d e l i b e r a t i n g ,  o r  p a r t i c i p a t i n g  i n  t h e  m a t t e r .

( b )  The d e s i g n a t e d  s u p e r v i s o r  o r  t h e  b o a r d  o r  c om m i s s i o n  may
r e q u e s t  g u i d a n c e  f r om t h e  a t t o r n e y  g e n e r a l ,  i n  a c c o r d a n c e  w i t h  AS 3 9 . -  
5 2 . 2 4 0 ,  when d e t e r m i n i n g  w h e t h e r  a  member o f  a  b o a r d  o r  c om m i s s i o n  i s  
i n v o l v e a  i n  a  m a t t e r  t h a t  may r e s u l t  i n  a  v i o l a t i o n  o f  AS 3 9 . 5 2 . 1 1 0  - -  
3 9 . 5 2 . 1 9 0 .

S e c .  3 9 . 5 2 . 2 3 0 .  REPORTING OF POTENTIAL VIOLATIONS. A p e r s o n  may 
r e p o r t  t o  a  p u b l i c  o f f i c e r ' s  d e s i g n a t e d  s u p e r v i s o r ,  u n d e r  o a t h  and  i n  
w r i t i n g ,  a  p o t e n t i a l  v i o l a t i o n  o f  a S  3 9 . 5 2 . 1 1 0  - -  3 9 . 5 2 . 1 9 0  by t h e
p u b l i  c o f f i c e r .  The s u p e r v i s o r  s h a l l  p r o v i d e  a  c op y  o f  t h e  r e p o r t  t o  
t h e  o f f i c e r  who i s  t h e  s u b j e c t  o f  t h e  r e p o r t ,  and  s h a l l  r e v i e w  t h e
r e p o r :  t o  d e t e r m i n e  w h e t h e r  a  v i o l a t i o n  may e x i s t .  The s u p e r v i s o r  
s h a l l  a c t  i n  a c c o r d a n c e  w i t h  AS 3 9 . 5 2 . 2 1 0  o r  3 9 . 5 2 . 2 2 0  i f  t h e  s u p e r v i ­
s o r  d e t e r m i n e s  t h a t  t h e  m a t t e r  may r e s u l t  i n  a  v i o l a t i o n  o f
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1 AS 3 9 . 5 2 . 1 1 0  - -  3 9 . 5 2 . 1 9 0 .
2 S e c .  3 9 . 5 2 . 2 4 0 .  ADVISORY OPINIONS. ( a )  Upon t h e  w r i t t e n  r e -
3 q u e s t  o f  a d e s i g n a t e d  s u p e r v i s o r  o r  a  b o a r d  o r  c om m i s s i o n ,  t h e  a t t o r -
4 n e y  g e n e r a l  s h a l l  i s s u e  o p i n i o n s  i n t e r p r e t i n g  t h i s  c h a p t e r .  The r e -
5 q u e s t e r  mus t  s u p p l y  any  a d d i t i o n a l  i n f o r m a t i o n  r e q u e s t e d  by  t h e  a t t o r -
6 n ey  g e n e r a l  i n  o r d e r  t o  i s s u e  t h e  o p i n i o n .  W i t h i n  60 d a y s  a f t e r
7 r e c e i v i n g  a  c om p l e t e  r e q u e s t ,  t h e  a t t o r n e y  g e n e r a l  s h a l l  i s s u e  an
8 a d v i s o r y  o p i n i o n  on t h e  q u e s t i o n .
9 ( b )  The a t t o r - n e y  g e n e r a l  may o f f e r  o r a l  a d v i c e  i f  d e l a y  w ou l d

10 c a u s e  s u b s t a n t i a l  i n c o n v e n i e n c e  o r  d e t r i m e n t  t o  t h e  r e q u e s t i n g  p a r t y .
11 ( c )  The d e s i g n a t e d  s u p e r v i s o r  o r  a  b o a r d  o r  c om m i s s i o n  s h a l l
12 make a  w r i t t e n  d e t e r m i n a t i o n  b a s e d  on t h e  a d v i c e  o f  t h e  a t t o r n e y
13 g e n e r a l .  I f  t h e  a d v i c e  o f  t h e  a t t o r n e y  g e n e r a l  p r o v i d e s  mor s  t h a n  one
14 way f o r  a  p u b l i c  o f f i c e r  t o  a v o i d  o r  c o r r e c t  a  p r o b l em  found  u n d e r
15 AS 5 9 . 5 2 . 1 1 0  - -  3 9 . 5 2 . 1 9 0 ,  t h e  d e s i g n a t e d  s u p e r v i s o r  o r  t h p  b o a r d  o r
16 c om m i s s i o n  s h a l l ,  a f t e r  c o n s u l t a t i o n  w i t h  t h e  o f f i c e r ,  d e t e r m i n e  t h e
17 a l t e r n a t i v e  t h a t  i s  mo s t  a p p r o p r i a t e  and  a d v i s e  t h e  o f f i c e r  o f  a n y
18 a c t i o n  r e q u i r e d  o f  t h e  o f f i c e r  t o  a v o i d  o r  c o r r e c t  t h e  p r o b l em .
19 (d )  A p u b l i c  o f f i c e r  i s  n o t  l i a b l e  u n d e r  t h i s  c h a p t e r  f o r  any
20 a c t i o n  c a r r i e d  o u t  i n  a c c o r d a n c e  w i t h  a  d e t e r m i n a t i o n  made u n d e r
21  AS 3 9 . 5 2 . 2 1 0  - -  3 9 . 5 2 . 2 4 0  i f  t h e  o f f i c e r  f u l l y  d i s c l o s e d  a l l  r e l e v a n t
22 f a c t s  r e a s o n a b l y  n e c e s s a r y  t o  t h e  d e t e r m i n a t i o n .
23 ( e )  The a t t o r n e y  g e n e r a l  may r e c o n s i d e r ,  r e v o k e ,  o r  m o d i f y  an
24 a d v i s o r y  o p i n i o n  a t  any  t i m e ,  i n c l u d i n g  upon  a  s h ow in g  t h a t  m a t e r i a l
25 f a c t s  w e r e  o m i t t e d  o r  m i s s t a t e d  i n  t h e  r e q u e s t  f o r  t h e  o p i n i o n .
26 ( f )  A p e r s o n  may r e l y  on an  a d v i s o r y  o p i n i o n  t h a t  i s  c u r r e n t l y
27 i n  e f f e c t .
28 ( g )  A r e q u e s t  f o r  a d v i c e  made u n d e r  ( a )  o f  t h i s  s e c t i o n  i s
29 c o n f i d e n t i a l .
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(h )  The a t t o r n e y  g e n e r a l  s h a l l  p u b l i s h  i n  t h e  A l a s k a  A d m i n i s t r a ­
t i v e  J o u r n a l ,  w i t h  s u f f i c i e n t  d e l e t i o n s  t o  p r e v e n t  d i s c l o s u r e  o f  t h e  
p e r s o n s  who s e  i d e n t i t i e s  a r e  c o n f i d e n t i a l  u n d e r  ( g )  o f  t h i s  s e c t i o n ,  
t h e  a d v i s o r y  o p i n i o n s  i s s u e d  u n d e r  t h i s  s e c t i o n  t h a t  t h e  a t t o r n e y  
g e n e r a l  d e t e r m i n e s  t o  b e  o f  m a j o r  im p o r t  b e c a u s e  o f  t h e i r  g e n e r a l  
a p p l i c a b i l i t y  t o  e x e c u t i v e  b r a n c h  o f f i c e r s .

S e c .  3 9 . 5 2 . 2 5 0 .  ADVICE TO FORMER PUBLIC OFFICERS. ( a )  A f o rm e r  
p u b l i c  o f f i c e r  may r e q u e s t ,  i n  w r i t i n g ,  an  o p i n i o n  f rom  t h e  a t t o r n e y  
g e n e r a l  i n t e r p r e t i n g  t h i s  c h a p t e r .  I h e  a t t o r n e y  g e n e r a l  s h a l l  g i v e  
a d v i c e  i n  a c c o r d a n c e  w i t h  AS 3 9 , 5 2 . 2 4 0 ( s )  o r  ( b )  and p u b l i s h  o p i n i o n s  
i n  a c c o r d a n c e  w i t h  AS 3 9 . 5 2 . 2 4 0 ( h ) .

( b )  A f o rm e r  p u b l i c  o f f i c e r  i s  not l i a b l e  u n d e r  t h i s  c h a p t e r  f o r  
a n y  a c t i o n  c a r r i e d  o u t  i n  a c c o r d a n c e  w i t h  t h e  a d v i c e  o f  t h e  a t t o r n e y  
g e n e r a l  i s s u e d  u n d e r  t h i s  s e c t i o n ,  i f  t h e  p u b l i c  o f f i c e r  f u l l y  d i s ­
c l o s e d  a l l  r e l e v a n t  f a c t s  r e a s o n a b l y  n e c e s s a r y  t o  t h e  i s s u a n c e  o f  t h e  
a d v i c e .

S e c .  3 9 . 5 2 . 2 6 0 .  DESIGNATED SUPERVISOR'S REPORT AND ATTORNEY
GENERAL REVIEW. ( a )  A d e s i g n a t e d  s u p e r v i s o r  s h a l l  q u a r t e r l y  s u bm i t  a 
r e p o r t  t o  t h e  a t t o r n e y  g e n e r a l  w h i c h  s t a t e s  t h e  f a c t s ,  c i r c u m s t a n c e s ,
and d i s p o s i t i o n  o f  any  d i s c l o s u r e  made u n d e r  AS 3 9 . 5 2 . 2 1 0  - -  3 9 . 5 2 . -
2 4 0 .

( b )  The a t t o r n e y  g e n e r a l  s h a l l  r e v i e w  d e t e r m i n a t i o n s  r e p o r t e d
u n d e r  t h i s  s e c t i o n .  The a t t o r n e v  g e n e i a l  may r e q u e s t  a d d i t i o n a l  
i n f o r m a t i o n  f r om  a s u p e r v i s o r  c o n c e r n i n g  a s p e c i f i c  d i s c l o s u r e  and  i t s  
d i s p o s i t i o n .

( c )  The r e p o r t  p r e p a r e d  u n d e r  t h i s  s e c t i o n  i s  c o n f i d e n t i a l  and  
n o t  a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n  u n l e s s  f o xm a l  p r o c e e d i n g s  u n d e r  
AS 3 9 . 5 2 . 3 5 0  a r e  i n i t i a t e d  b a s e d  on t h e  r e p o r t .  I f  f o rm a l  p r o c e e d i n g s  
a r e  i n i t i a t e d ,  t h e  r e l e v a n t  p o r t i o n s  o f  t h e  r e p o r t  a r e  p u b l i c
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d o cum en t s  op en  t o  i n s p e c t i o n .  The a t t o r n e y  g e n e r a l  s h a l l ,  h o w e v e r ,  
make a v a i l a b l e  t o  t h e  p u b l i c  a  summary o f  t h e  r e p o r t s  r e c e i v e d  u n d e r  
t h i s  s e c t i o n ,  w i t h  s u f f i c i e n t  d e l e t i o n s  t o  p r e v e n t  d i s c l o s u r e  o f  a  
p e r s o n ' s  i d e n t i t y .

ARTICLE 4 .  COMPLAINTS; HEARING PROCEDURES.
S e c .  3 9 . 5 2 . 3 1 0 .  COMPLAINTS. ( a )  The a t t o r n e y  g e n e r a l  may 

i n i t i a t e  a  c o m p l a i n t ,  o r  e l e c t  t o  t r e a t  a s  a  c o m p l a i n t  any m a t t e r  
d i s c l o s e d  u n d e r  AS 3 9 . 5 2 . 2 1 0 ,  3 9 . 5 2 . 2 2 0 ,  3 9 . 5 2 . 2 5 0 ,  o r  3 9 . 5 2 . 2 6 0 .

( b )  A p e r s o n  may f i l e  a  c o m p l a i n t  w i t h  t h e  a t t o r n e y  g e n e r a l  
r e g a r d i n g  t h e  c o n d u c t  o f  a c u r r e n t  o r  f o rm e r  p u b l i c  o f f i c e r .  A com* 
p l a i n t  mus t  b e  i n  w r i t i n g ,  b e  s i g n e d  u n d e r  o a t h ,  and c o n t a i n  a  c l e a r  
s t a t e m e n t  o f  t h e  d e t a i l s  o f  t h e  a l l e g e d  v i o l a t i o n .

( c )  I f  a  c o m p l a i n t  a l l e g e s  a v i o l a t i o n  o f  AS 3 9 . 5 2 . 1 1 0  - -  3 9 . -
5 2 . 1 9 0  by t h e  g o v e r n o r ,  l i e u t e n a n t  g o v e r n o r ,  o r  t h e  a t t o r n e y  g e n e r a l ,  
t h e  m a t t e r  s h a l l  b e  r e f e r r e d  t o  t h e  p e r s o n n e l  b o a r d .  The p e r s o n n e l  
b o a r d  s h a l l  r e t a i n  i n d e p e n d e n t  c o u n s e l  who s h a l l  a c t  i n  t h e  p l a c e  o f  
t h e  a t t o r n e y  g e n e r a l  u n d e r  ( d )  - -  ( i )  o f  t h i s  s e c t i o n ,  AS 3 9 . 5 2 . 3 2 0  - -  
3 9 . 5 2 . 3 5 0 ,  and AS 3 9 . 5 2 . 3 6 0 ( c )  and ( d ) .

(d )  The a t t o r n e y  g e n e r a l  s h a l l  r e v i e w  e a c h  c o m p l a i n t  f i l e d ,  t o  
d e t e r m i n e  w h e t h e r  i t  i s  p r o p e r l y  c o m p l e t e d  and  c o n t a i n s  a l l e g a t i o n s  
w h i c h ,  i f  t r u e ,  w ou ld  c o n s t i t u t e  c o n d u c t  i n  v i o l a t i o n  o f  t h i s  c h a p t e r .  
The a t t o r n e y  g e n e r a l  may r e q u i r e  t h e  c om p l a i n a n t  t o  p r o v i d e  a d d i t i o n a l  
i n f o r m a t i o n  b e f o r e  a c c e p t i n g  t h e  c o m p l a i n t .  I f  t h e  a t t o r n e y  g e n e r a l  
d e t e r m i n e s  t h a t  t h e  a l l e g a t i o n s  i n  t h e  c o m p l a i n t  do n o t  w a r r a n t  an  
i n v e s t i g a t i o n ,  t h e  a t t o r n e y  g e n e r a l  s h a l l  d i s m i s s  t h e  c om p l a r n t  w i t h  
n o t i c e  t o  t h e  c o m p l a i n a n t  and t h e  s u b j e c t  o f  t h e  c o m p l a i n t .

( e )  The a t t o r n e y  g e n e r a l  may r e f e r  a c o m p l a i n t  t o  t h e  s u b j e c t ' s  
d e s i g n a t e d  s u p e r v i s o r  f o r  r e s o l u t i o n  u n d e r  AS 3 9 . 5 2 . 2 1 0  o r  3 9 , 5 2 . 2 2 0 .

( f )  I f  t h e  a t t o r n e y  g e n e r a l  a c c e p t s  a  c o m p l a i n t  f o r  i n v e s -
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1 t i g a t i o n ,  t h e  a t t o r n e y  g e n e r a l  s h a l l  s e r v e  a  c op y  o f  t h e  c o m p l a i n t
2 upon  t h e  s u b j e c t  o f  t h e  c o m p l a i n t ,  f o r  a r e s p o n s e .  The a t t o r n e y
3 g e n e r a l  may r e q u i r e  t h e  s u b j e c t  t o  p r o v i d e ,  w i t h i n  20  d a y s  a f t e r  s e r -
4 v i c e ,  f u l l  and  f a i r  d i s c l o s u r e  i n  w r i t i n g  o f  a l l  f a c t s  and c i r c u m -
5 s t a n c e s  p e r t a i n i n g  t o  t h e  a l l e g e d  v i o l a t i o n .  M i s r e p r e s e n t a t i o n  o f  a
6 m a t e r i a l  f a c t  i n  a r e s p o n s e  t o  t h e  a t t o r n e y  g e n e r a l  i s  a  v i o l a t i o n  o f
7 th . ' s  c h a p t e r .  F a i l u r e  t o  a n s w e r  w i t h i n  t h e  p r e s c r i b e d  t i m e ,  o r  w i t h i n
8 any  a d d i t i o n a l  t im e  p e r i o d  t h a t  may be  g r a n t e d  i n  w r i t i n g  b y  t h e
9 a t t o r n e y  g e n e r a l ,  may b e  c o n s i d e r e d  an a d m i s s i o n  o f  t h e  a l l e g a t i o n s  i n

10 t h e  c o m p l a i n t .
11 ( g )  I f  a  c o m p l a i n t  i s  a c c e p t e d  u n d e r  ( f )  o f  t h i s  s e c t i o n ,  t h e
12 a t t o r n e y  g e n e r a l  s h a l l  i n v e s t i g a t e  t o  d e t e r m i n e  w h e t h e r  a  v i o l a t i o n  o f
13 t h i s  c h a p t e r  h a s  o c c u r r e d .  A t any  s t a g e  o f  an i n v e s t i g a t i o n  o r  r e -
14 v i e w ,  t h e  a t t o r n e y  g e n e r a l  may i s s u e  a s u b p o e n a  u n d e r  AS 3 9 . 5 2 . 3 5 0 .
15 (h ) A v i o l a t i o n  o f  t h i s  c h a p t e r  may be  i n v e s t i g a t e d  w i t h i n  two
16 y e a r s  a f t e r  d i s c o v e r y  o f  t h e  a l l e g e d  v i o l a t i o n .
17 ( i )  The u n w i l l i n g n e s s  o f  a  c om p l a i n a n t  t o  a s s i s t  i n  an i n v e s t i -
18 g a t i o n ,  t h e  w i t h d r a w a l  o f  a  c o m p l a i n t ,  o r  r e s t i t u t i o n  by t h e  s u b j e c t
19 o f  t h e  c o m p l a i n t  may ,  b u t  n e e d  no t  i n  and  o f  i t s e l f ,  j u s t i f y  t e r m i n a -
20 t i o n  o f  an  i n v e s t i g a t i o n  o r  p r o c e e d i n g .
21 S e c .  3 9 . 5 2 . 3 2 0 .  DISMISSAL BEFORE FORMAL PROCEEDINGS. I f ,  a f t e r
22 i n v e s t i g a t i o n ,  i t  a p p e a r s  t h a t  t h e r e  i s  no p r o b a b l e  c a u s e  t o  b e l i e v e
23 t h a t  a  v i o l a t i o n  o f  ‘•h i s  c h a p t e r  h a s  o c c u r r e d ,  t h e  a t t o r n e y  g e n e r a l
24 s h a l l  d i s m i s s  t h e  c o m p l a i n t  and p r e p a r e  and  f i l e  a c o n f i d e n t i a l  suimna-
25 r y  w i t h  t h e  p e r s o n n e l  b o a r d  The a t t o r n e y  g e n e r a l  s h a l l  c ommun ic a t e
26 d i s p o s i t i o n  o f  t h e  m a t t e r  p r om p t l y  t o  t h e  c o m p l a i n a n t  and t o  t h e
27 s u b j e c t  o f  t h e  c o m p l a i n t .
28 S e c .  3 9 . 5 2 . 3 3 0 .  CORRECTIVE OR PREVENTIVE ACTION. A f t e r  d e t e r -
29 m in i n g  t h a t  t h e  c o n d u c t  o f  t h e  s u b j e c t  o f  a c o m p l a i n t  d o e s  n o t  w a r r a n t
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a h e a r i n g  u n d e r  AS 3 9 . 5 2 . 3 6 0 ,  t h e  a t t o r n e y  g e n e r a l  s h a l l  recommend 
a c t i o n  t o  c o r r e c t  o r  p r e v e n t  a  v i o l a t i o n  o f  t h i s  c h a p t e r .  The a t t o r ­
n ey  g e n e r a l  s h a l l  c ommun i c a t e  t h e  r e commended a c t i o n  t o  t h e  c o m p l a i n ­
a n t  and t h e  s u b j e c t  o f  t h e  c o m p l a i n t .  The s u b j e c t  o f  t h e  c o m p l a i n t  
s h a l l  comp ly  w i t h  t h e  a t t o r n e y  g e n e r a l ' s  r e c om m en d a t i o n .

S e c .  3 9 . 5 2 . 3 4 0 .  CONFIDENTIALITY. ( a )  B e f o r e  t h e  i n i t i a t i o n  o f  
f o r m a l  p r o c e e d i n g s  u n d e r  AS 3 9 . 5 2 . 3 5 0 ,  i n f o r m a t i o n  r e g a r d i n g  an  i n v e s ­
t i g a t i o n  c o n d u c t e d  u n d e r  t h i s  c h a p t e r ,  o r  o b t a i n e d  by  t h e  a t t o r n e y  
g e n e r a l  d u r i n g  t h e  i n v e s t i g a t i o n ,  i s  c o n f i d e n t i a l .  The a t t o r n e y  
g e n e r a l  and  a l l  p e r s o n s  c o n t a c t e d  d u r i n g  t h e  c o u r s e  o f  an  i n v e s t i g a ­
t i o n  s h a l l  m a i n t a i n  c o n f i d e n t i a l i t y  r e g a r d i n g  t h e  e x i s t e n c e  o f  t h e  
i n v e s t i g a t i o n .  A p e r s o n  who v i o l a t e s  t h i s  s e c t i o n  i s  g u i l t y  o f  a 
c l a s s  A m i s d em e an o r .

( b )  I t  i s  n o t  a  v i o l a t i o n  o f  t h i s  s e c t i o n  f o r  a  p e r s o n  t o  c o n ­
t a c t  an  a t t o r n e y  o r  t o  p a r t i c i p a t e  i n  a  c r i m i n a l  i n v e s t i g a t i o n .

( c )  The s u b j e c t  o f  t h e  c o m p l a i n t  may ,  i n  w r i t i n g ,  w a i v e  t h e  
c o n f i d e n t i a l i t y  p r o t e c t i o n  o f  t h i s  s e c t i o n .

S e c .  3 9 . 5 2 . 3 5 0 .  PROBABLE CAUSE FOR HEARING. ( a )  I f  t h e  a t t o r ­
n e y  g e n e r a l  d e t e r m i n e s  t h a t  t h e r e  i s  p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  a 
know in g  v i o l a t i o n  o f  t h i s  c h a p t e r  o r  a  v i o l a t i o n  t h a t  c a n n o t  be c o r ­
r e c t e d  u n d e r  AS 3 9 . 5 2 . 3 3 0  h a s  o c c u r r e d ,  o r  t h a t  t h e  s u b j e c t  o f  a com­
p l a i n t  f a i l e d  t o  comp ly  w i t h  a  r e c om m en d a t i o n  f o r  c o r r e c t i v e  o r  p r e ­
v e n t i v e  a c t i o n ,  t h e  a t t o r n e y  g e n e r a l  s h a l l  i n i t i a t e  f o r m a l  p r o c e e d i n g s  
by s e r v i n g  a cop y  o f  an  a c c u s a t i o n  upon  t h e  s u b j e c t  o f  t h e  a c c u s a t i o n .  
The a c c u s a t i o n  s h a l l  s p e c i f i c a l l y  s e t  o u t  t h e  a l l e g e d  v i o l a t i o n .  
A f t e r  s e r v i c e ,  t h e  a c c u s a t i o n  i s  a p u b l i c  documen t o p e n  t o  i n s p e c t i o n .  
E x c e p t  a s  p r o v i d e d  i n  AS 3 9 . 5 2 . 3 7 0 ( c ) ,  a l l  s u b s e q u e n t  p r o c e e d i n g s  a r e  
open  t o  t h e  p u b l i c .

( b )  The s u b j e c t  o f  t h e  a c c u s a t i o n  s h a l l  f i l e  an  a n sw e r  w i t h  t h e
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a t t o r n e y  g e n e r a l  w i t h i n  20 d a y s  a f t e r  s e r v i c e  o f  t h e  a c c u s a t i o n ,  o r  a t  
a l a t e r  t im e  s p e c i f i e d  b y  t h e  a t t o r n e y  g e n e r a l .  I f  t h e  s u b j e c t  o f  t h e  
a c c u s a t i o n  f a i l s  t o  t i m e l y  a n s w e r ,  t h e  a l l e g a t i o n s  a r e  c o n s i d e r e d  
a d m i t t e d .

( c )  I f  t h e  s u b j e c t  o f  t h e  a c c u s a t i o n  d e n i e s  t h a t  a  v i o l a t i o n  o f  
t h i s  c h a p t e r  h a s  o c c u r r e d ,  t h e  a t t o r n e y  g e n e r a l  s h a l l  r e f e r  t h e  m a t t e r  
t o  t h e  p e r s o n n e l  b o a r d ,  w h i c h  s h a l l  a p p o i n t  a  h e a r i n g  o f f i c e r  t o  c o n ­
d u c t  a h e a r i n g .

(d )  I f  t h e  s u b j e c t  o f  t h e  a c c u  . a t i o n  a d m i t s  a v i o l a t i o n  o f  t h i s  
c h a p t e r ,  t h e  a t t o r n e y  g e n e r a l  s h a l l  r e f e r  t h e  m a t t e r  t o  t h e  p e r s o n n e l  
b o a r d  t o  im p o s e  p e n a l t i e s  u n d e r  AS 3 9 . 5 2 . 4 1 0 ,  3 9 . 5 2 . 4 4 0 ,  and  3 9 . 5 2 . -  
4 5 0 ,  a s  a p p r o p r i a t e .

S e c .  3 9 . 5 2 . 3 6 0 .  HEARINGS. ( a )  The h e a r i n g  o f f i c e r  may c o n v e n e  
a  p r e - h e a r i n g  c o n f e r e n c e  t o  s e t  a  t im e  and p l a c e  f o r  t h e  h e a r i n g ,  and 
f o r  s t i p u l a t i o n  a s  t o  m a t t e r s  o f  f a c t  and  t o  s i m p l i f y  i s s u e s ,  i d e n t i f y  
and a c h e d u l e  p r e - h e a r i n g  m a t t e r s ,  and  r e s o l v e  o t h e r  s i m i l a r  m a t t e r s  
b e f o r e  t h e  h e a r i n g .

( b )  The h e a r i n g  o f f i c e r  may a d m i n i s t e r  o a t h s ,  h o l d  h e a r i n g s ,  and 
t a k e  t e s t i m o n y .  Upon a p p l i c a t i o n  by a  p a r t y  t o  t h e  h e a r i n g ,  t h e  
h e a r i n g  o f f i c e r  may i s s u e  s u b p o e n a s  u n d e r  AS 3 9 . 5 2 . 3 8 0 .

( c )  The a t t o r n e y  g e n e r a l  s h a l l  p r e s e n t  t h e  c h a r g e s  b e f o r e  t h e  
h e a r i n g  o f f i c e r .  A t  a  h e a r i n g ,  t h e  a t t o r n e y  g e n e r a l  h a s  t h e  b u r d e n  o f  
d e m o n s t r a t i n g  b y  a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  s u b j e c t  o f
t h e  a c c u s a t i o n  h a s ,  by a c t  o r  o m i s s i o n ,  v i o l a t e d  t h i s  c h a p t e r .

(d )  The p a r t i e s  t o  a  h e a r i n g  a r e  t h e  a t t o r n e y  g e n e r a l  and  t h e
s u b j e c t  o f  t h e  a c c u s a t i o n .  The s u b j e c t  o f  an  a c c u s a t i o n  may b e  r e p r e ­
s e n t e d  b y  c o u n s e l .  E a ch  p a r t y  h a s  an  o p p o r t u n i t y  t o  b e  h e a r d  and
c r o s s - e x a m i n e  w i t n e s s e s ,  who s h a l l  t e s t i f y  u n d e r  o a t h .

( e )  The A d m i n i s t r a t i v e  P r o c e d u r e  A c t  d o e s  n o t  a p p l y  t o  h e a r i n g s
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