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Another problem area is the relationship of joint and several

liability to "enterprise” or "market share"™ liability. See
Sindell v. Abbott Laboratories, 26 Cal.3d 586, 607 P.2d 924,
cert. denied, 449 U.S. 912 (1980). In theory, "market share"”

liability such as that established in the California Supreme
Court®s seminal opinion in Sindell attempts to allocate
liability for a generic product (e.g., DES) among various
producers on the basis of their share of the relevant market.
Even assuming such an allocation is reasonable, 4/ some
jurisdictions have devised variations of or alternative
approaches to Sindell which apply joint and several Iliability
among the producers of a generic produce. 5/ See, e.gQg-.,

Abel v. Eli Lilly & Co., 418 Mich. 311, 343 N.W.2d 164,

cert, denied, 105 S.Ct. 123 (1984); Collins v. Eli Lilly

Co., 116 Wis.2d 166, 342 N.W.2d 37 (1984). 6/ The

difficulties plaintiffs face in attempting to show which
manufacturer of a generic product was responsible for plain—
tiff"s injury in fact can be (but are not always) substantial.
While the Working Group does not advocate one approach over
another, it firmly believes that any allocation of liability on
the basis of market share should limit a manufacturer”®s
liability to its specific share, and that such liability should
not, 1in the absence of actual concerted action, be joint and
several in nature.

The Working Group thus recommends elimination of joint and
several liability, except in the limited circumstances where the
plaintiff can demonstrate that the defendants have actually
acted 1in concert to cause plaintiff*s injury. 7/

4/ Because of a number of problems and 1inequities associated
with Sindell, only a few states have embraced the position of
the California Supreme Court. See Schwartz & Mahshigian,
"Failure to Ildentify the Defendant 1in Tort Law: Towards a
Legislative Solution,”™ 73 Calif. L. Rev. 941 (1985).

5/ 1t is unclear whether even Sindell is a true "market
share™ allocation decision, since under Sindell plaintiff must
only sue manufacturers representing a substantial share of the
market, and may allocate all Iliability among those defendants 1in
proportion to their respective market shares.

6/ Particularly disturbing are decisions such as Abel which
appear to distort the principles of concerted action to impute
concerted action to manufacturers of a generic product.

7/ Joint and several liability as discussed in this report
should not be confused with the legislatively enacted schemes
for allocating financial responsibility for the cost of cleanup
of hazardous waste sites and spills under the Nation®s
environmental laws, and, 1in particular, under the Superfund Act
(CONTINUED)
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Recommendation No. 4: Limit non-economic damages to a fair
and reasonable amount.

Non-economic damages such as paj- and suffering, mental anguish
and punitive damages are inherently open-ended. 8/ They are
entirely subjective, and often defy quantification. For
example, 1in many 1instances it simply is not possible, no matter
how much money 1is awarded, to compensate someone Tully for the
pain and anguish of the loss of a loved one or from a serious
injury. Moreover, because such damages are essentially
subjective, awards for similar injuries can vary immensely from
case to case, leading to highly inequitable, lottery-like
results. Accordingly, such damages are particularly suitable
for a specific limitation.

The open-ended nature of such damages makes them a particular
problem from the standpoint of achieving predictability. Unlike
economic damages (medical expenses, Jlost earnings, etc.), which
car* be reviewed objectively and thus can be predicted within a
given range, non-economic damages are entirely subjective and
unpredictable.

Non-economic damayes also can serve as a significant obstacle in
the settlement process. Plaintiffs and defendants often can

7/ (FOOTNOTE CONTINUED)

(the Comprehensive, Environmental Response, Compensation and
Liability Act of 1980) and the Resource Conservation and
Recovery Act (RCRA). Unlike the tort system, which is intended
to compensate injured persons and to deter wrongful conduct (see
Chapter 2), Superfund and RCRA represent a legislative choice to
allocate the cost of these programs among those who contributed
to the problems the programs are designed to remedy. Thus,
Superfund and RCRA liability, 1like the liability established
under other environmental Jlaws, are founded upon congressional
objectives which provide that those who contributed to the
problem or profited from the manufacture which created the
waste, ought to bear the cost of cleaning 1t up. Those whose
specific contribution to the site can be 1identified and severed
from the whole are not jointly liable undei this scheme.

Without some degree of joint and several liability under
Superfund and RCRA, the effective enforcement of these programs
could be seriously impeded as a result of protracted and costly
litigation among responsible parties over the precise allocation
of cleanup costs.

8/ There are two types of non-economic damages: compensatory
(pain and suffering, mental anguish, etc.) and punitive
(sometimes called exemplary damages). The latter are designed

purely to punish the defendant.

66



agree quickly on the amount of economic damages, but disagree
sharply on non-economic damages. Plaintiffs frequently have
unrealistic expectations of non-economic damages 1in the hundreds
of thousands or millions of dollars to which defendants simply

are unwilling to agree. Plaintiffs thus often reject settlement
offers that from the standpoint of compensation for economic
damages are quite reasonable. Plaintiffs®™ attorneys also often

see high non-economic damage awards as necessary to justify high
contingency fees, which may lead them to press for a high non—

economic damage award when it may be 1in their clients®™ 1interest

to obtain a quick and fair settlement.

Nevertheless, plaintiffs should be entitled to reasonable
compensation for their pain and suffering and mental anguish.
The key 1in this regard is to provide such compensation, but to
ensure that it will be kept within reasonable bounds.

The Working Group believes that $100,000 would be such a

reasonable limitation. In this regard, it should be noted that
only a handful of claims involve non-economic damages in excess
of $100,000. For example, it is estimated that only 2.7% of all

medical malpractice claims (5.6% of all paid medical malpractice
claims) receive non-economic compensation in excess of

$100,000. 9/ However, in those medical malpractice cases going
to verdict where non-economic damages above $100,000 are

awarded, the non-economic damages award averages between
$428,000 and $738,000 (the latter figure being the "best
estimate™). 10/ For such awards including non-economic damages
in excess of $100,000, on the average 80% of the total award 1is
for the non-economic damages component of the award. 11/ Since
the non-economic damages in excess of $100,000 awarded 1in these
cases (including verdicts and settlements) account for between
28% and 50% of all paid out medical malpractice damages, the non-

9/ H. Manne, Medical Malpractice Policy Guidebook 132-48

(1985). In comparison, approximately half of all claims that
end in a jury verdict in favor of plaintiff include a non—
economic damages award in excess of $100,000. Id. This

suggests that non-economic damages are a major factor in forcing
claims to trial.

As discussed in Chapter 2, the Guidebook was prepared for the

Florida Medical Association. Henry Manne served as the general
editor, and the analysis on the effect of a $100,000 cap was
prepared by Patricia Danzon -- "perhaps the most widely known

and published economist in the country on the subject of medical
malpractice.™ Id., at 10.

10/ Id.

11/ Id. In this regard, it is worth noting that non—
economic damages as a percentage of overall damages increases
substantially as the overall damages 1increase. Id. , at 138-
39. See discussion in Chapter 2.
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economic damages payments in excess of $100,000 alone account
for up to half of all medical malpractice damages. 12/ Thus, a
$100,000 Ilimitation on non-economic damage awards would affect
only a relatively small percentage of all claims, but would
introduce substantial predictability into the tort system. 13/

It also is necessary to deal with punitive damages. While some
thought was given to an absolute ban on punitive damages, or
perhaps a separate limitation, the Working Group concluded that
the best approach would be to include punitive damages within
the $100,000 limitation on all non-economic damages.
Nevertheless, punitive damages should only be awarded for
willful conduct bordering on a criminal violation.

Specifically, the Working Group recommends that an award of
punitive damages be predicated on a demonstration of actual
malice.

Even if these recommendations are adopted, punitive damages at
best have a tenuous basis in tort law. Increasingly, there has
been growing skepticism among legal scholars about the role of
punitive damages, 14/ and numerous 1instances of extraordinary

12/ 1d. The best estimate of the Guidebook is that pain
and suffering awards above $100,000 account for nearly 39% of
all medical malpractice damages.

13/ Some states have struck down such limitations on
constitutional grounds, primarily on the basis of equal
protection, on the theory that it is unfair to limit the
recoveries of certain plaintiffs (e.g., medical malpractice
claimants) while allowing other plaintiffs to receive unlimited
recoveries. Recently, however, both the California Supreme
Court and the Court of Appeals for the Ninth Circuit upheld such
a limitation for medical malpractice verdicts awarded under
California law. See Fein v. Permanente Medical Group, 38
Cal.3d 137, 695 P.2d 665 (1985); Hoffman v. United States, 767
F.2d 1431 (9th Cir. 1985). The Supreme Court refused to hear
either case, finding with regard to the former that no
substantial federal question was presented. Constitutional
concerns such as this, hovrever, can only be sensibly considered
in the context of specific legal proposals.

14/ See, e.g., Owen, "Problems in Assessing Punitive
Damages Against Manufacturers of Defective Products,”™ 49 U.
Chi. L. Rev. 1 (1982); Seltzer, "Punitive Damages 1in Mass Tort
Litigation: Addressing the Problems of Fairness, Efficiency and
Control,”™ 52 Fordham L. Rev. 37 (1983); Sugarman, "Doing Away
With Tort Law," 73 Calif. L. Rev. 555 (1985); Schwartz,
"Deterrence and Punishment in the Common Law of Punitive
Damages: A Comment,™ 56 S. Cal. L. Rev. 133 (1982); Ellis,
"Fairness and Efficiency in the Law of Punitive Damages,”™ 56 S.
Cal. L. Rev. 1 (1982).
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abuses. 157 Punitive damages add considerable uncertainty, and
frequently have very little real deterrent effect because they
are awarded years after the offending conduct. In any event,
the punishment of misconduct is primarily a function of the
public law enforcement system, and should not be a common
purpose of private litigation.

Nevertheless, the Working Group does not recommend prohibiting
punitive damages in tort cases provided they are included within
the limitation on non-economic damages. IT this is infeasible,
the Working Group recommends that punitive damages be

abolished. 16/

Recommendation No. 5: Provide for periodic payments of future
economic damages.

Traditionally, a losing defendant 1is required to pay all of
plaintiff*s future damages in one lump-sum payment. When
damages were within reasonable limits, this generally vras not a
major problem. But as average damages have skyrocketed into the
hundreds of thousands of dollars this has become an increasing
burden on the defendant (or defendants®™ insurers). The Working
Group, therefore, recommends that future economic damages be
paid periodically. 17/

Allowing defendants to pay for plaintiff®"s damages periodically
has several advantages. First, it gives defendants the ability
in some cases to digest major adverse judgments by spacing

15/ One of the most flagrant examples 1is the $8 million
dollar punitive damage award against the defendant in Johnson
v. American Cyanamid Co., (District Court No. 81 C 2470), for
its decision to produce the Sabin rather than the Salk polio
vaccine. Despite the fact that the defendant had complied 1in
this decision with the well established medical judgment of the
United States government and virtually the entire medical
community, the jury apparently decided to use punitive damages
to overrule this judgment and to force the Sabin vaccine off the
market. Ironically, the Sabin vaccine has proven far more
effective than the Salk vaccine 1in combating polio. The case
presently is on appeal to the Kansas Supreme Court, and the
federal government has filed an amicus brief urging reversal.

16/ 1t frequently 1is noted that the deterrent effect of
punitive damages could be achieved through a system of civil
fines.

17/ Where there 1is legitimate concern that a particular
defendant may not be able to make the periodic payments in
future years the court should be empowered to require the
defendant to ensure the periodic payment through the purchase of
an annuity.
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payments out over time, much in the same way that many consumers
can afford major purchases by buying on installment. Second,
society is benefited by the fact that plaintiffs have a
guaranteed stream of income, and cannot deplete their awards
within a few years. This sharply reduces the possibility that
severely injured plaintiffs eventual]y will become wards of the
state.

An important additional advantage of requiring courts to award
damages in terms of periodic payments rather than lump-sum
awards is that it uses the market"s rather than a court”s
assessment of the applicable interest rate. Under the existing
practice 1in most states, the trial court determines plaintiff®"s
economic loss over plaintiff"s lifetime, and then awards
plaintiff the present value of those losses in a lump sunm. The
interest rate used to make that present value calculation is
critical, and can significantly reduce or inflate the lump-sum
payment. Frequently, courts 1in making that calculation use
interest rates that bear no reasonable relationship to what 1in
fact is available in the market.

A periodic payment requirement effectively avoids this problem
by having the court determine the stream of future economic
losses and require defendant to purchase an annuity providing a
corresponding stream of compensation (where defendant is
sufficiently large, an actual annuity probably would be
unnecessary). Under such a procedure, the market determines the
appropriate interest rate for calculating the present value of
those payments (the present value would equal the cost of the

annuity). Since the payments are guaranteed through the
annuity, subsequent changes in the interest rate would have no
effect on plaintiff®s compensation. Defendant, on the other

hand, would have the market rather than a judge or jury
determine the correct interest rate for assessing the present
value of future damages.

Periodic payments, as noted, are not unfair to plaintiffs
because the payments would be scheduled to be made as the
damages are in fact incurred (that 1is, as earnings are actually
lost, or as certain expenses actually occur).

Because the benefits of such a provision would be relatively
limited for smaller awards, the Working Group recommends that
periodic payments only be required where the total economic
damages award exceeds $100,000.

Recommendation Mo. 6: Reduce awards by collateral sources of
compensation for the same injury.

The collateral source rule prohibits the finder of fact from
taking collateral sources of income related to the same injury
into account in making an award of damages to the plaintiff.
This effectively permics the plaintiff to obtain double recovery
of certain components of his damages award.
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In an era when collateral sources of income were Tfinanced
largely by plaintiff himself, che collateral source rule may

have been sensible. Today, however, when many collateral
sources are provided or subsidized by the government or bythird
parties (such as employers, who often are required by lawto
provide certain collateral benefits), the traditional
justification is called into question. Increasingly, the

collateral source rule simply permits a windfall recovery by the
plaintiff.

As to publicly provided collateral sources of compensation,
there 1is no justification for not taking such, sources into

account in determining plaintiff®s ultimate damages. The
collateral source rule in such circumstances has the effect of
requiring citizens to pay compensation twice -- once as

taxpayer, and once as the consumer of the product causing the
injury. 18/

The situation is somewhat more complicated in dealing with
private sources of collateral compensation, particularly where
subrogation 1is involved. 19/ Where a third party (such as an
insurer) 1is subrogated to plaintiff*s claim, the collateral

source rule may not in fact result in any double recovery. As a
practical matter, however, subrogation often 1is not a
significant consideration in many tcrt actions. In some areas,
such as automobile accidents, subrogation is quite common. In

other areas, however, such as medical malpractice, subrogation,
is far less common.

As to private sources, the best approach appears to be to
require collateral sources of compensation related to the same
injury to be taken into account as long as a third party 1is not
subrogated to that portion of plaintiff*s claim. Further
analysis may suggest that elimination of subrogation (that is,
simply offsetting all collateral sources against the award, and
prohibiting subrogation arrangements) may have a limited effect
and be justified on the basis of significant reductions 1in
transaction costs.

While the correct approach to workers®™ compensation benefits
must be considered very carefully, worxers should be r-equired to
seek their workers®™ compensation benefits where appropriate.

The Working Group takes no position on whether subrogation and
indemnification actions between employers and manufacturers

18/ Another reason to be concerned about such a windfall 1is
that much of the windfall 1is in fact a windfall for attorneys 1in

the form of attorneys®™ fees.

19/ In the context of insurance, subrogation allows the
insurer to obtain from the tortfeasor-defendant all or part of
its payments to the insured-plaintiff arising from the injury
caused by the tortfeasor.
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found liable as third party defendants should be eliminated, as
has been proposed in some legislation. The Working Group will
continue to review the merits of proposals dealing with such
subrogation and indemnification actions.

Recommendation No. 7; Schedule contingency fees.

Currently, plaintiffs®™ attorneys receive a flat percentage of
their clients®™ awards, usually between 30% and 40%, out
sometimes as high as 50%. Where plaintiff®s award is moderate,
such a contingency fee may, 1in fact, be quite reasonable, since
the attorney has significant costs and may face substantial

risks that must be reimbursed. But as the average plaintiff-"s
verdict has increased in recent years, such a high percentage
becomes difficult to justify. Increasingly, there are

indications of extraordinary abuses where attorneys receive fees
in the hundreds of thousands of dollars for limited work.
Particularly in mass liability cases where the groundwork /r
liability has been laid in previous cases by other attc * -,
the fees often bear no relationship whatsoever to tne v * of or
the risk to plaintiff*s attorney. 20/

Nevertheless, the Working Group does not recommend, as some have
suggested, the abolition of contingency fees. Often, such fees
are the only means available to the poor to afford an attorney
and obtain access to the legal systenm. The problem with
contingency fees emerges when awards become very high, and a
flat contingency rate becomes excessive. The Working Group,
therefore, believes that contingency fees should be scheduled to
decrease as awards 1increase.

Specifically, the Working Group recommends the following
schedule: 25% for the first $100,000, 20% for the next
$100,000, 15% for the next $100,000, and 10% for the

remainder. Thus, for an award of $500,000, plaintiff"s attorney
would receive $80,000 rather than $166,666 (assuming a one-third
contingency fee), and for an award of $1,000,000, v/ould receive
$130,000 rather than $333,333.

There are a number of justifications for scheduling contingency
fees;

Verdicts often are inflated by judges and juries to
compensate plaintiff for what is well understood to be
high attorneys®™ fees. Defendants thus pay for such
fees through higher insurance premiums or awards,

20/ As discussed in Chapter 2, the prevailing plaintiff is

not only liable to his attorney for the agreed to contingency
fee, but also for litigation expenses. Such expenses often can
amount to an additional five to eight percent of the underlying
award.



which, in turn, are passed on to consumers through
higher prices. It is difficult to justify placing such
a burden on American consumers for the purpose of
paying what often amounts to exorbitant attorneys®" fees.

Similarly, 1in order to compensate plaintiffs for very
high contingency fees, settlements often are higher

than otherwise would be the case. As with high awards,
these payments ultimately are passed through to the
consumer . More problematic; however, is that

attorneys®™ fees often can become a major impediment to
settlements since defendants may balk at paying a
higher than justified award in order to compensate
plaintiffs for exorbitant attorneys®™ fees. In such
situations, attorneys®"™ fees create an additional burden
by causing cases not to be settled th3t otherwise would
be settled.

0 Contingency fees also distort the 1incentives of
attorneys. Such fees may lead plaintiffs®™ attorneys to
hold out for high non-economic damages (and,
potentially, windfall profits for the attorney
requiring only minimal additional work on the
attorney"s part), while the clients may be best served
with obtaining economic damages and more limited non—
economic damages as promptly as possible.

Scheduling contingency fees also should substantially
reduce the excessive transaction costs presently
plaguing the tort system. This 1is particularly
important in such areas as the asbestos litigations
where there are only limited resources available to
compensate a large pool of plaintiffs.

In this regard, it is worth noting that the Federal Tort Claims
Act contains a 25% cap on attorneys®" fees for lawsuits filed
under the Act, and a 20% cap on attorneys®" fees for settlements
obtained under the Act®s administrative claims process.

28 U.S.C. &2578. Violations of these limitations are
punishable by fine or imprisonment, or both. A similar 25%
attorneys® fee cap (with similar sanctions) 1is found 1in the
Social Security Act. 42 U.S.C. 8 406. None of these caps
appears to have had any significant effect on the ability of
persons suing the government to obtain adequate legal
representation. In fact, the number of lawsuits filed under
both the Federal Tort (.Taims Act and the Social Security Act has
increased substantially 1in recent years.

The Working Group has considered and recommends against the
adoption of the English Rule on attorneys®™ fees, which would
transfer attorneys® fees to the losing party. While such a rule
might deter some frivolous litigation, it also would inhibit
many lawsuits that may be merited but where some preliminary
discovery may be necessary to determine the strength of
plaintiff s claims. Moreover, because many plaintiffs
essentially are judgment proof, the widely held belief that such
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a rule would significantly deter frivolous litigation may be
largely illusory.

A preferable (but still problematic) alternative approach to the
English Rule would be to use a transfer of attorneys®™ fees as a
means of motivating parties to settle their claims at an earlier

point in litigation. Thus, a rule modeled on Rule 68 of the
Federal Rules of Civil Procedure, 21/ but including
attorneys® fees, might be useful. Perhaps the most promiring

approach v/ould be to combine alternative dispute resolu”.on with
a transfer of attorneys®" fees.

Recommendation No. 8: Develop alternative dispute
resolution mechanisms.

The Working Group believes that alternative dispute resolution

holds much promise. Experimentation and experience, however, 1is
the only reliable vehicle for determining which systems will
work. Alternative dispute resolution proposals range from

binding arbitration to mediation, and include srch procedural
innovations as mini-trials and expedited discovery techniques.
Many of these proposals are worthy of serious consideration, and
states represent excellent laboratories in which to develop and
explore these various alternative dispute resolution proposals.

The Working Group strongly supports alternative dispute
resolution, and believes that the organized bars, legislatures,
and jurists should be more receptive to alternative ijspute
resolution proposals. Where necessary, particularly in areas
such as medical malpractice, states should be encouraged to
consider seriously the necessary constitutional changes to
permit the use of alternative dispute resolution.

The Working Group believes that the most promising use of
alternative dispute resolution will be to encourage the early
settlement of lawsuits. For example, vrequiring non-binding
arbitration where part or all of attorneys® fees shift to the
party which rejects an arbitration award and obtains a less
favorable result in litigation, much as costs of litigation are
shifted for rejected offers of settlement under Federal Rule of
Civil Procedure 68 (see supra), might be an effective means

21/ Rule 68 ("Offer of Judgment™) provides that costs of
litigation will shift to a plaintiff who has rejected an Offer
of Settlement made under the rule and not obtained a judgment
more favorable than the rejected offer. There currently 1is a
proposal under consideration to include attorneys®™ fees in Rule
68, as well as to make other changes to the Rule. Inclusion of
attorneys® fees in Rule 68, however, has a number of serious
problems that must be considered very carefully. These and
other problems have led the Department of Justice to caution
against the proposed changes to Rule 68.
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for using alternative dispute resolution to facilitate and
expedite early settlements.

The Working Group does not believe, however, that alternative
dispute resolution needs to or should involve major changes to

the standards of liability or causation in tort law. The merits
of alternative dispute resolution are largely unrelated to which
standard of liability is used 1in resolving disputes. The value

of alternative dispute resolution lies in procedural rather than
substantive changes in the law.



CHAPTER 5
GOVERNMENT INSURANCE: A NON-SOLUTION

The growing liability insurance availability/affordability
crisis has spawned calls for government insurance or
indemnification for persons or companies unable to obtain
adequate 1insurance coverage through the private sector. For the
reasons discussed below, such government insurance or
indemnification would De highly undesirable and would do nothing
to remedy the problems underlying the availability/affordability
crisis.

The most serious deficiency with the various schemes for
government insurance or indemnification is, as noted, the fact
that such proposals do not address the problems that have led to

the availability/affordability crisis. Instead, these schemes
simply would pass the costs of the crisis directly to the
taxpayer. While it is difficult to estimate the potential cost

of such a program to the American taxpayer, it should be noted
that the insurance industry suffered an estimated $25 billion

underwriting loss in 1985 (see Chapter 2). This loss does not
include self-insurance or captive insurer losses, which 1in all
likelihood represent additional billions of dollars.

A government insurance or indemnification program would by
definition certainly involve the riskiest activities; that is,
those activities that even the insurance industry is unwilling
to underwrite. To the extent that the government attempts to
address affordability problems by offering coverage more cheaply
than the industry, the government, of course, simply would be
subsidizing certain purchasers of insurance. Again, the cost of
such subsidization is difficult to estimate, but considering
that the insurance industry paid out over $125 billion in 1985,
with related expenses of $37 billion (see Chapter 2), such a
subsidy easily could involve tens of billions of dollars
annually. 1/ (Again, these figures do not include self-
insurance or captive insurers).

Government insurance or indemnification would not only pass
these costs to the taxpayer, but could exacerbate the current
problems of the tort system. One of the few constraints left in
tort law is the recognition that "deep pockets"™ are not after

1/ For example, over recent years the National Flood
Insurance Fund has been subsidizing flood insurance by roughly

$150 million annually. The cumulative loss for the program to
date 1i1s approximately $1.4 billion. The President, 1in his
latest budget submission, reiterated his intention to continue
to phase out this costly subsidy. The riot insurance program,
which existed from 1968 to 1984, was able to sustain itself
through collected premiums. The relative success of the

program, however, was Jlargely due to the decline in urban riots
after the program was instituted.
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all bottomless that there 1is a finite amount of resources
that can be reallocated through tort liability. Government
indemnification cr insurance would remove that last restraint,
since the resources of the Federal Government are all too often
viewed as without [limit. Thus, courts and juries might be even
more willing to skew liability and causation standards to ensure
compensation, and to award the most generous compensation
conceivable.

There are, however, a number of compelling reasons for rejecting
the concept of government insurance or indemnification other
than because of its potential cost and the failure to address
the real problems underlying the crisis. Perhaps foremost among
those reasons is that such a program would most Ilikely
jeopardize among the most effective and important mechanisms
currently existing in rhe private sector to protect public

health and safety. The 1insurance industry plays a vital role in
promoting public health and safety by policing 1insureds to
ensure that risks of injury are minimized. Insureds who fail to

minimize such risks, or who experience higher than normal clainm
rates, may find the desired level of insurance coverage more
difficult to obtain and more expensive. The insurance 1industry
thus plays an important role n creating incentives that protect
public health and safety, botn 1in policing insureds, and 1in
passing the benefits of sa/ity back to the insureds through
lower premiums.

While the role of insurance in promoting public health and
safety is by no means perfect, and the above description
admittedly is somewhat idealized, insurance creates important
health and safety incentives which cannot be dismissed

lightly. This critical function of insurance 1is undermined to
the extent that the government supplants the private sector in
providing insurance or indemnification, partici ~arly for high
risk activities. The government, even if and when it
demonstrates the best of intentions, simply does not have the
resources, experience, flexibility or incentives to replicate
the activities of the private sector in policing insureds”
practices and setting premiums to reflect claims experience. In
addition, were the government to undertake such activities, the
existing health and safety bureaucracies almost certainly would
prove inadequate. Substantial additional funds, personnel and
resources would need to be devoted to these activities, and 1in
many areas new bureaucratic structures would need to be
established. 2/ If, as seems likely, such additional
investments of government resources are not made, government
insurance or indemnification would operate as a clear
disincentive to greater safety since insureds would receive

2/ The necessary collection and analysis of relevant
information would of itself be a major undertaking requiring
substantial investment of additional government resources.
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the benefit of a risk transfer to the government (and,
accordingly, would have less incentive to protect public health
and safety) without any corresponding checks upon their conduct
or activities. Both the consumer and the taxpayer would be the
ultimate losers.

To the extent that the government institutes an insurance or
indemnification program, such a program also would increase
significantly in two ways the involvement of the government in
the private sector. First, while the government, as noted,
cannot replicate the efforts of the insurance industry, it would
have to become involved in the activities it has insured or
indemnified to ensure that such insurance or indemnification
does not lead to completely open-ended liability on the part of
the government. This necessarily would involve new additional
forms of government supervision and regulation of private sector
activities.

A second undesirable bur. inevitable effect of such a progranm
would be that the government frequently would be forced to
manage, or at least actively oversee, the litigation of cases
involving the Iliability of its insureds, since the 1insureds
often would have only a limited incentive to contest
aggressively claims, however meritless, against which they are
fully insured or indemnified. Even putting aside the
consideration of the massive investment of litigation resources
that would be needed by both the insuring agencies and the
Department of Justice, this could involve the government
directly and actively in some of the most controversial and
visible tort litigation in our society, much of which would
involve litigation in state court under substantive, procedural
and evidentiary rules of state law.

An additional consideration is that such a program necessarily
would involve the federal government 1in state regulation of the
insurance industry since such regulation could have a
significant impact on the kind of insurance or indemnification
the federal government would have to provide. For example,
state regulators who might wish to avoid approving politically
unpopular rate increases or policy provisions might be far more
inclined to withhold such approvals if they perceived the
federal government as ready and willing to provide an
alternative source of 1insurance. The federal government, in
turn, 1in order to avoid such wholesale transfers of the
insurance burden, could very easily find itself compelled to
regulate the insurance industry directly, or to regulate the
state regulators. Either way, it would represent a substantial
intrusion by the federal government into the regulation of the
insurance industry.

Finally, a federal program of insurance or indemnification v/ould
interfere with and perhaps severely inhibit the ability of the
market to devise new policies, 1insurance mechanisms, and
specific contractual provisions to meet changing economic and
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social conditions. Where the current services of the 1insurance
industry prove inadequate or unacceptable, insurers and insureds
have strong 1incentives to restructure those services so that the
needs of the marketplace can be met (witness, for example, the
current discussions over the introduction of claims-made
policies and the inclusion of defense costs). Where government
insurance or indemnification is available, however, 1insureds may
oe far more inclined to seek such insurance (particularly where
it is subsidized, either intentionally or unintentionally) than
to negotiate with 1insure rs or invest considerable effort and
resources shopping for better conditions. Insurers, in turn,
who may feel themselves compelled to offer otherwise
unattractive services to customers they wish to retain, may find
a government insurance or indemnification program a convenient
dumping grounds for the risks they would rather spin-off. 3/

The end result could very well be that the ability of the
marketplace to respond to new conditions with 1innovative
solutions could be severely chilled if the "safe harbor™ of
government insurance or indemnification were available to both
the 1insureds and the insurers. 4/

In sum, government insurance or indemnification would be a
highly undesirable and counterproductive response to the current
availability/affordability crisis. It effectively would amount
to the nationalization of a potentially large portion of one of
the Nation®s leading financial 1industries. And, given the
history of past government involvement in the private sector, it
is all too apparent that removing the federal government from
the insurance industry once the purported justification for its
presence had passed would be an arduous 1if not ultimately futile
endeavor.

3/ Such risks most likely would include the type of long-

latency, catastrophic risks endemic to toxic torts. As is
apparent from the asbestos litigations, such insurance would
expose the taxpayer to potentially massive liability. The

problem of insurers spinning off certain types of business very
likely would generate pressure for some form of federal
regulation of such practices.

4/ 1t should be noted 1in this regard that the contractor
indemnification provision which the Administration supports in
the context of Superfund reauthorization is purely discretionary
in nature, 1is limited to cleanups under the control of the
Environmental Protection Agency, 1is linked to a critical
limitation on liability (liability would be predicated only on
negligence), and would be provided only because it will be
extremely difficult, if not impossible, to keep this vital
program 1in operation without such limited and closely regulated
contractor indemnification (which presumably will 1include both
limits and deductibles).
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CONCLUSION

This report contains within it a number of observations,
conclusions and recommendations. The most important of these,
however, for the purposes of the Tort Policy Working Group, are
what this report implies as to the appropriate response of the
federal government to the current crisis in insurance availability
and affordability. In this regard, the pertinent conclusions are
straightforward and relatively apparent.

First, tort law appears to be a major cause of the insurance
availability/affordability crisis.

Second, there are a number of beneficial reforms of tort law
that the federal government can support and promote 1in sensible
and appropriate ways.

Third, to the extent that other factors -- such as the recent
large underwriting losses of the insurance industry -- underlie
this crisis, there is little the federal government can or
should do to remedy these problems. While the contribution of

these economic factors seems clear, it is likely that these
problems will work themselves out in the short-term as the
insurance industry restores its desired level of profitability,
and as other insurance industry developments (see Chapter 3) are
implemented. It seems highly unlikely, however, that these
changes will substantially alleviate the crisis, particularly
the affordability aspect of the crisis, without substantial
reforms of tort law.

Fourth, the Working Group found nothing to support the
suggestion that this crisis could be remedied through federal
regulation of the insurance industry or of state insurance

regulators.

Fifth, while a federal insurance or indemnification progranm
obviously could provide subsidized insurance where 1insurance 1is
unavailable or unaffordable, for many reasons (see Chapter 5)
such a program would be highly undesirable and ultimately
counterproductive.

In sum, tort law appears to be a major cause of the insurance
availability/affordability crisis which the federal government can
and should address in a variety of sensible and appropriate ways.
But significant, long-term reform cannot and should not come solely
from the federal government. Ultimately, state governments and
courts must address the current excesses of tort law. Their active
participation is essential to finding workable solutions to the
increasingly debilitating problems of tort law.
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COMMITTEE REPORT
SENATE
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FURTHER:
3/15/86 Date N
Mr. President
The Committee on FINANCE considered SB 379

relating to premium tax for domestic insurers.

and (a majority of the committee) (the committee) reporus it back with
the following recommendations:

do pass
do pass with attached amendment(s)
jeplace with/or adopt CS for A

new title
same title and recommends

and attached a "ETTER OF INTENT™ ["E~ASCALNOTE®"
reports it back without recommendation

recommends referral to Committee

1BERS SIGNING MEMBERS HAVING
OTHER RECOMMENDATIONS

/§ /AN



Offered: 3/13/86
Referred: Finance

Original sponsor: Rules/Governor

BY TWB-fcABeR-AtfO-
IN THE SENATE QQ1IM&RCE COMMAFTEC

CS FOR SENATE BILL NO. 379
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the premium tax for domestic
insurers; and identifying the tax years to which the
Act applies.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 21.09.210(b) 1is amended to read:

(b) Each insurer, and each formerly authorized insurer with
respect to premiums received while an authorized insurer in this
state, shall pay a tax on the total direct premium 1income received
during the year ending on the preceding December 31 and paid for the
insurance of property or risks resident or located in the state other
than wet marine and transportation insurance, after deducting from the
total direct premium income the applicable <cancellations, returned
premiums, the unabsorbed portion of any deposit premium, all policy
dividends, unabsorbed premiums refunded to ©policyholders, refunds,
savings, savings coupons and other similar returns paid or credited to
policyholders with respect to their policies. No deductions may be
made of cash surrender value of policies. Considerations received on
annuity contracts are [SHALL] not [BE] 1included in the direct premium
income and are [SHALL] not [BE] subject to tax. The tax shall bepaid
to the director annually before April 1, and, except as provided in
AS 21.69.390(c), is computed at the rate of

(€D) for domestic and foreign insurers, except hospital and
medical service corporations.<€ggég [COMFANIES, 1 1/2] percent;

(2) for hospital and medicalservice corporations, six [6]

-1- CSSB 379 (L&C)



percent of their gross premiums less claims paid [:

(3) FOR COMPANIES OTHER THAN DOMESTIC AND HOSPITAL AND

MEDICALSERVICE CORPORATIONS, 3 PERCENT].
* Sec. 2. This Act applies to the tax due by April 1, 1987 for the tax

year beginning January 1, 1986 and to the tax due forsubsequent taxyears.

CSSB 379 (L&C) -2-



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL

Bill/Resolution No.: CSSB 379 (Finance) Agency Affected: Commerce & Economic

Title: Premium tax for domestic _ bRU: npypl - Div. of Ins

insurers

Sponsor:  Senate Finance Components :,

Requestor:

Date of Request:.

EXPENDITURES/REVENUES :  (Thousands of Dollars)
OPERATING FY 86 FY 87 FY 88 FY 89- FY 90 FY 9

PERSONAL SERVICES

TRAVEL

CONTRA

SUPPLIES

E%%PNENT
D & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0 0 “\ 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE 0 0 0 0 0 0

FUNDING :  (Thousands of Dollars)

GENERAL FUND
FEDERALFUNDS

OTHER

TOTAL 0. 0. 30 0 0 D

POSITIONS

FULLTIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

ANALYSIS : Attach aseparate page if necessary

CSSB 379 (Finance) is revenue neutral

A

/
rePared by: , - , \ Phone : 463-4 523
ivision o —SEmator Jan Faiks, Co-ciratmmaim Date . May 2. 1086
Senate Finance Committee \
Approved by Commissioner: _\5 Dale:
Agency: |
—

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Inpected AgEo/(ics) page----of 10/25/85
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LEGISLATIVE AFFAIRS AGENCY

May 12, 1986

SUBJECT: CSSB 379(Fin) Title

T0: Rosemary Kimlinger
Enrolling Secretary

FROM: David R. Dierdorff
Revisor of Statutes

| have reviewed CSSB 379 (Finance) wunder Uniform Rule 43(a).
It is my opinion that the title of the bill is deficient.
When the committee substitute was passed out of Finance Com-
mittee May 2, 1986, the title should have been changed to
"An Act relating to the premium tax for domestic and foreign
insurers; and identifying the tax years to which the Act
applies™ to reflect the change in sec. 1 of the bill. The
present title refers only to domestic insurers, while sec. !
changes the tax rate for both domestic and foreign insurers.

Under Uniform Rule 43(a) it is your duty to report this
deficiency to the chief clerk so that she may advise the
presiding officers before the bill is transmitted to the
governor.

DRD:mmkr
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LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM May 12, 1986
SUBJECT: CSSB 379 (Finance)
T0: Peggy Mulligan

Secretary of the Senate

FROM: Rosemary Kimlinger
Enrolling Secretary

In accordance with Rule 43(a) of the Uniform Rules, | am
reporting that the revisor of statutes, has advised me
that the title of CSSB 379 (Finance) is deficient.

When the committee substitute was passed out of committee
May 2, 1986, the title should have been changed to "An

Act relating to the premium tax for domestic and foreign
insurers; and identifying the tax years to which the Act
applies™ to reflect the change in sec. ! of the bill. The
present title refers only to domestic insurers, while sec. !
changes the tax rate for both domestic and foreign insurers.
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SECTIONAL ANALYSIS

SB379

Section 1.b,1. Provides for equalization of taxation for
domestic and non domestic insurers at a
1 1/2% increase for a total of three percent,

Section 1.b,2. Provides for a three percent increase on the
taxation of hospital and medical services
corporations, for a total of six percent.

This legislation was introduced in response to Metropolitan
Life I-nsurance Co. v. Ward 470 US , 34 L Ed 2nd 751, 106
S Ct (Summary Attached)

Fiscal Impact: Generates 1increased revenues.
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DILL SHEFFIELD, GOVERNOR

REPLY TO.

o 1031 W 4th A VENUE

SUITE 200
ANCHORAGE ALASKA 99501
OFFICE OF THE A TTORNEYGENERA L Pr|ONE. 1%71276_3550

o 1st NATIONAL CENTER

«EI»AltT . \NaE\NXT OF L AW

8180 CEUASLSOI\AAN ST.
March 7, 1986 FAIRBANKS. ALASKA 99701
PHONE; 19071 452-1568
$H.POUCH K -STATE CAPITOL
JUNEAU. ALASKA 99811
The Honorable Fred Zharoff PHONE: (907) 465-
Chair, Senate Labor and Commerce
Committee
Alaska State Legislature
P.0. Box V
Juneau, AK 99811
Re: SB 379 (Premium tax for

domestic 1insurers)

Dear Chairman Zharoff

As indicated in the governor®s transmittal letter dated

January 31, 1986, this bill 1is necessary due to a recent United
States Supreme Court case, Metropolitan Life Insurance Co. , V.
Ward, 105 S.Ct. 1676 (1985), which calls into serious doubt the
constitutionally of the present Alaska premium tax law.

Enclosed is a chart prepared from data compiled by the

division of insurance, Department of Commerce and Economic Devel —

opment, showing the amount of premium taxes <collected by the
state from foreign insurance companies between 1974 and 1984. As
you can see, the state collected approximately $14.5 million

1985, for the 1984 tax year.

We can assume this figure 1is a good indication of the

premium amount the state will collect 1in future years. Foreign
insurance companies, claiming the entire tax 1is unconstitutional,
are now making their entire tax payments wunder protest. Thus,
the state is currently exposed to possible liability in excess of
$14.5 million per year until the statute is corrected. 1/

A good argument can be made that if a refund 1is required, it

should be only one-half of all taxes paid, or approximately $7.25

million annually. This represents the difference between the
amount paid by the companies (three percent) and the amount they
would have paid, were they domestic companies (one and one-half

percent).



Honorable Fred Zharoff, Chair

Senate Labor and Commerce Committee
Alaska State Legislature
Re: SB 379

Given the state®"s declining revenues,
tant that this bill be passed this year, to
future state losses of $7 - 14 million per year.

Sincerely,

HAROLD M. BROWN
ATTORNEY GENERAL

By:

March 7, 1986
Page 2

it is very impor—
prevent possible

. A ,
er/yftfey k. Bush

Assistant/ Attorney General

HMB:JWB:cck
Enclosure

cc w/ enc.:
Jim Ayres, Director
Legislative Relations
Office of the Governor

Art Peterson
Legis lation/Regulations
Department of Law

Attorney

Director
Insurance
of Commerce
Development

John George,

Division of

Department
and Economic



ALASKA FOREIGN INSURANCE COMPANY TAX PAYMENTS

1974 - 1984
TAX FOREIGN PROP & CAS TOTAL TAX AMT. WOULD HAVE
YEAR LIFE (3%) (3%) PAID PAID AT DOM. RATE
1984 4,861,829 9,644,148 14,505,977 7,252,969
1983 4,438,315 8,818,990 13,257,305 6,623,653
1982 3,707,727 7,729,096 11,436,823 5,718,412
1981 3,360,555 6,018,707 9,379,262 4,689,631
1980 3,178,322 4,843,581 8,021,903 4,010,952
1979 2,921,795 4,999,852 7,921,647 3,960,824
1978 2,912,980 5,050,350 7,963,330 3,981,665
1977 2,897,452 4,736,774 7,634,226 3,817,113
1976 2,329,917 3,910,087 6,240,004 3,120,002
1975 2,049,788 2,818,755 4,868,543 2,434,272
1974 1,586,349 2,235,308 3,821,657 1,910,829
34,245,029 60,805,548 95,050,577 47,525,288
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REQUEST FOR REFUNDS RECEIVED TO DATE
FEBRUARY 1286

YEAR(S)

Rl

Horace Mann Insurance Company -981
Horace Mann Life Insurance Company 1981
Union Mutual Stock Life 1984

. 983
States West Life Insurance Company %98]2, 19%:3L3 1984

Northern Life Insurance Company QB0 - 1989
Dairyland Insurance Compan 1987 - 194
Mutual Protective Insurancé Company 1980 - 194
Ph s|C|an,? Mutual Insurance Company 1980 - 194
Medico Life Insurance Company 1979 - 194
Motors, Insurance Company 19719 - 194
MIC Life Insurance Company 1983 - 194
CIM Insur%nce Corporation 1979 - 194
Philadelphia Life , 1983 - 1934
Philadelphia American Life 1983 - 1984
American” Bankers In?urance Company 1982
American Bankers Lite [nsurance Company 1982
Gudis Insurance 1082 1933 1984

CUNA Mutual InsFrance Somet%

Union Mutual Lite Insurance Company

Mutyal Lite Insurance Company of New Yorkd
combined insurance Company of America 1974

1962 1983 1984
953, 1964

Ranger ,Infurance , 1932 and 194
Industrial Indemnit 031
Atlantic Intern?no, I1 Insurance Comgany 1984
Provident Mutual Life Insurance Company 1981 - 1984

Phoenix Mutual Life 1981
26 Companies - TOTAL

* Also Party to Suit

Total 3

ForeiHn Premium Tax Paid for 1984
Premiim Tax

1 - 1/2° Refund

2RefundLGJCBS2/25/36a

583,321

14,505,977

1,252,988

anrasrsc; agarnross



ALASKA FOREIGN INSURANCE COMPANY TAX PAYMENTS
ESTIMATED REFUNDS

1974 - 1984

FOREIGN LIFE REFUND P&C REFUND COMBINED
35 5- 12 32 Paid 1-172 TOTAL RERJ

1984 >
1983 4,438,315 2,219,158 8,818,990 4,409,495 6,623,653
1982 3,707,727 1,853,864 7,729,096 3,864,548 5,718,412
1981 3,360,555 1,680,278 6,018,707 3,009,353 4,689,631
1980 3,178,322 1,589,161 4,843,581 2,421,790 4,010,951
1979 2,921,795 1,460,398 4,999,852 2,499,926 3,960,824
1978 2,912,980 1,456,490 5,050,350 2,525,175 3,981,665
1977 2,897,452 1,448,726 4,736,774 2,368,387 3,817,113
1976 2,329,917 1,164,958 3,910,087 1,955,043 3,120,001
1975 2,049,788 1,024,879 2,818,755 1,409,378 2,434,257
1974 1,586,349 793,175 2,235,308 1,117,604 1,910,779

29,383,200 14,691,585 51,161,400 25,580,699 40,272,284
PLUS
1984 4,851,829 2,430,914 9,644,148 4,822,074 7,252,988
i

GRAND TOTAL 47,525,272

C

IRefundLGJOBS2/25/86a



STATE OF ALASKA 1986 LEGISLATIVK®*SESSION

REQUEST

Bill/Resolution No. : 377-069-86
Title :  Premium tax for
insurers.

Sponsor:
Requestor:
Date of Request:

EXPENDITURES/REVENUES

OPERATING FY S6

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING

CAPITAL

REVENUE -0-

FUNDING

GENERALFUND
FEDERAL FUNDS
OTHER
TOTAL

POSITIONS

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS

F1

NS'T'
dom estic

(Thousands nf Dollars!

FYy 87

1,142.3

(Thousands of Dollars)

Attach a separate page if necessary

Distribution (by Agency preparing fiscal note):

Legislative Finance

Legislative Sponsor

Requestor

Office of Management and Budget

Inpected Apo(ies)

SCAL NOTE
Revision Date: --------------
FISCAL DETAIL _
Agency Affected: Commerce ft Economic Dev.
3RU Insurance
Components :
FY S8 FY 89 FY 90 FY 91
1
1
1
1
1
-0- -0- -0- -0-
1,200.4 1,260.0 1,323.4 1,339.6
-0- -U- -1J- -u-
-0- -0- -0- -0-

page---- of —



SB 379: "An Act relating to premium tax for domestic insurers."

This legislation elimir "= the the tax preference currently granted
to domestic insurance ‘nies gstandardrzrn the rate for
domestic and nondomestix. insuranc companies

AS 21.09.210(b) provides that domestic insyrance companres pay
premium tax at” the rate of one and one-halt percent of gross
premjums, while non omestrc com anres pay three percent of gross
E)remrums A recent U.S, uprem ourt case Metrop oIrtan ere
nsurance Co. v. Ward, US L.W. 4699 (J e
rarees serlnus questions concerﬂrng c?nstrtutronalrty of the "
fferential rate structure. This bill 1S Proposed to correct the
Froblem and not jeopardize our Eremrum tax The bill has the
urther benefit of raising the total amount of premium tax
collected. W are in favor of the legislation.

Loren H. Lounsbury, Commissioner
A Department of Commerce & Economic
evelopment

0229K



Alaska Stale “legislature

Senate

Committee on .Cafior & Commerce Pouch V

State Capitol
Juneau, Alaska 99811

SB 379: Summary

Current law provides that domestic insurers pay a 1.5% premium
tax on gross premiums, while nondomestic companies are
required to pay 3%. A recent US Supreme Court case raised
constitutional questions concerning the differencial rate of
these tax structures, and the Department of Lav; estimates that
the state is exposed to a potential liability of approximately
$14.5 million if this statute is not corrected.



SENATE FINANCE

DOMESTIC INSURER PREMIUMS FOR CALENDAR 1985

Alaska National Insurance Company 34,446.
Alaska Pacific Assurance Company 22,782.
Alaska Rural Electric Coop Association 1,774.
Pacific Marine of Alaska 17,990.
Providence Washington Insurance Co. of AK 20,255.
Medical Indemnity Corporation of AK 3,331.
Alaska Insurance Company 12,137.
Alaska Timber Insurance Exchange 4,542.
Industrial Indemnity of Alaska 38,835.
Umialik 1,894.
Life Insurance of Alaska 712.
Alaska Industrial Insurance Company 0.
4

TOTAL 1687702.



REVENUES FROM PREM

Under Current Law

Domestic @ 1.5 %

Foreign @3%
Life @ 3%

TOTAL

IUM TAXES (utilizing 1984

$ 1,451,162
$ 9,544,148
$ 4,861.829

$15,957,139

Using a Uniform 3% Rate

Domestic
Foreign
Life

TOTAL

**Would result iIn a revenue

Using _Uniform 2.35%
Domestic
Foreign
Life

TOTAL

**Would result i
Using a Uniform 1.5%

Domestic

Foreign

Life

TOTAL

**Would result i

$ 2,902,235
$ 9,644,148
$ 4 .7"361.829

$17,408,212

Rate
$ 2,273,487
$ 7,554,582
$ 3.808.432

$13,636,501

figures)

increase of $1,451,073**

n a revenue loss of $2,320,638**

Rate
$ 1,451,162
$ 4,822,074
$ 2.430.915

$ 8,704,151

n a revenue loss of $7,252,988**

=s”c- gC

J/30/fC -



1984 PREMIUM TAXES

Tax Tax Tax
Premiunm 1?-"% 2.35% If?al
Domestic Property
& Casualty $96,744,158 $1,451,162 $2,273,487 $2,902,235
Foreign Property
£ Casualty $321,471,600 N/A $7,554,582 $9,644,148
Life $162,060,967 N/A $3,808,432 $4,861,829
Total Generated @ 2.35% and 3% $13,636,501 $17,408,212
Actual 1984 Tax $15,957,139
Difference between uniform
2.35% and 3% rates $3,771,710

Difference between amount
actually taxed and
amount would have received
at uniform 2.35% rate $2,320,638
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METROPOLITAN LIFE INSURANCE COMPANY, cl uL Appellant.

v
W. G. WARD, Jr., et al.

IO US —, 84 L Ed 2d 751, 100 S Ct —
[No. 83-1274]
Argued October 31, 1984 Decided March 20, 1985

Decision: State statute-talcing'out-of-stole nr arancr-CJinpainoi . » Injlu-.
rate than domestic insurance Companies held not to have i;,hi . ." i-
purpose for purposes of equal protection eTnusrv*

SU.MMAUY

A group of foreign insurance companies filed claims with Alabama state
insurance authorities contending that an Alabama statute imposing. a
substantially h|g%her gross premiums tax on out-of-state insurance companies
than on domestic companies, and allowing the out-of-slate companies to
reduce their tax rate by investing certain percentages of their total assets in
specified state assets and securities, violated the eéqual protection clause as
apﬁhed to them. The Circuit Court for Montgomery County, Alabama,
upheld the denial of these claims, ruling that the sfatute was rationally
related to the legitimate state purposes of encouraging tire formation of new
domestic insurance companies and. encoura%mg capital investment in the
state by foreign insurance companies. The Tourt of Civil Appeals of Ala-
bama dllinned as to the legitimacy of these purposes but remanded for an
evidentiary hearing on the issue of rational relationship. The insurance
companies waived ‘their right to such a hearing and appealed as to the
legitimacy of the stated legislative Purposes. The Supreme Court of Ala,
bama denied certiorari, and judgment was subsequently entered in faror oi
the state and the intervener domestic companies.

On appeal, the United States Supreme Court reversed and remand d In
an opinion by Powkii, J., joined by Huucrcu, Ch. J., and White, Hi mt-.i
and Stevens, JJ., the court held "that the Alabama statute could imt be
sustained under the equal protection clause ruling that the promeiimi "
domestic business within a state by discriminating ag'iin.-.t foreign lorpora

e i Thn.iii"a oi hi PIi"Siio 0J I, Cal ~U
tiuns that wish to ct nnjiiite 3iy doing business there is not a legitimate state
purpose, and (hat the mae&uragemeut of capital investment in state assets

and securities also is not a legitimate state purpose when furthered by
discrimination.

0'CoNNcm, J,, joined by Bhknnan, Mahsiiaii, and Rehnquist, JJ., dis-
sented, expressing the view that .the.majont?/ opinion was unsupported by
precedent and distorted the constitutional balance, threatening the freedom
of both state and federal legislative bodies to fashion appropriate classifica-
tions in economic legislation.
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insurance authorifies contending that an Alabama statute imposing a
substantially higher gross premiums tax on out-of-state insurance companies
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reduce their tax rate by investing certain percentages of their total assets in
specified state assets and securities, violated the equal protection clause as
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upheld the denial of these claims, ruling that the sfatute was rationally
related to the legitimate state purposes of'encouraging the formation of new
domestic insurance companies and,encoura%mg capital investment in the
state by foreign insurance companies. The Court of Civil Appeals of Ala-
bama dffirmed as to the legitimacy of these purposes but remanded for an
evidentiary hearing on the issue” of rational relationship. The insurance
companies waived “their right to such a hearing and appealed as to the
legitimacy of the stated legislative purposes. The Supreme Court of Ala-
bama denied certiorari, and’judgment was subsequently entered in favor ui
the state and the intervenor domestic companies.

On appeal, the United States Supreme Court reversed and remanded, i
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and Stevens, JJ., the court held that the Alabama statute could not lie
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Constitutional Law 8§ Insur-
ance §(— equal protectjon —
foreign corporations — insur-
ance companies — illegiti-
macy of purposes of discrimi-
natory tax law _ ,

la-If. state law imposing  a
higher premiums tax on foreign in-
surance companies than on domestic
insurance companies, and allowin

foreign companies to reduce but no
eliminate the disparity in tax rates
by investing certain proportions of
their assets in state assets and secu-
rities, cannot be justified under the
equal protection clause by its as-
serted purpose of promoting domes-
tic business within the state, which
is not a legitimate state purpose for
purposes of the equal protection
clause where it is accomplished hy
discriminating _aﬁamst foreign corpo-
rations that v.ish to compete by do-
ing business in the state, or by jts
asserted purpose of encouraging in-
vestment in state assets, which is
also not a legitimate state purpose
when furthered by discrimination.

(0'Connor, J., and Brennan, Mar-

shall, and Relmquist, JdJ, dissented

from Inis holding.)

Constitutional Law §349 — equal
P,rotectmn — state discrimina-
ion against nonresidents

2. The equal protection clause for-

bids a state to discriminate in favor
of its own residents solely by bur-
dening the residents of other state
members of the federation.

Constitutional Law $369;, Insur-
ance §0— equal protection —
insurance companies — Mc-
Carran-Fer%uson Act

3. Although the McCarran-Fergu-
son Act, 15 USCS ss1011-1015, e€x-
empts the insurance industry from
commerce clause restrictions, it does
not purport to limit in any way the
a|pp||cab|||ty of the equal protection
clause.

Commerce §144 Constitutional
Law §313 — commerce clause
and equal protection clause
— comparison of tests govern-
ing validity of state laws

4 Under commerce clause analy-
sis, tire state’s interest served.bz a
slate law, if legitimate, is weighed
against the burden the state law
would impose on interstate com-
merce; in the equal protection con-
text, however, if the state’s purpose
is found to be legitimate, the state
law stands as long as the burden it
|m,ooses is found to he rationally
related to that purpose.

SYU.AItUS ItY [UCIOItTKIt OK DKCLSIONS

An Alabama statute imposes a
substantially lower gross premiums
tax rate on’domestic”insurance com-
panies than on out-of-state (foreign)
insurance companies. The "statlté
ﬁermns foreign companies to reduce
ut not to eliminate the differential
by investing in Alabama assets and
securities. Appellant foreign insur-

ance companies filed claims for re-
funds of taxes paid, contending that
the statute, as apphed to them, vio-
lated the Equal Protection Clause.
The State Commissioner of Insur-
ance denied the claims. On consoli-
dated appeals In a county Circuit
Court, In which several “domestic
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‘ompimies intervened. ;0 statute
evas upheld on summary [udgment
The court ruled that tin. slsuite did
not violate the Equal Protection
clause because, in addition to rais-
ng revenue, it served the legitimate
.date purposes of encouraging the
formation of new insurance compa-
nies in Alabama and capital invest-
ment by foreign insurance compa-
nies in "Alabama assets and securi-
ties, and that the distinction be-
tween foreign and domestic compa-
nies was ratmnallY related to those
purposes. The Alabama Court of
"livil Appeals aflirmed the finding as
.0 legitimate state purposes, but re-
manded for an ev_|dent|ar|y hearing
0.1 the issue of rational relationship.
On certiorari to the Alabama Su-
ireme Court, appellants waived
their rights to such an evidentiary
hear|n<‘;, and the court entered judg-
ment for the State and the interve-
nors on appellants’ equal protection
challenge to the statute. .

llcld: The Alabama domestic_pref-
erence tax statute violates the Equal
Protection Clause as applied to ap-
pellants. .

ta) Under the circumstances of
this' case, promotion of domestic
business b%/ d.|scr|m|nat|n? against
nonresidents is not a Tegitimate
state purpose. Western & Southern
Life Ins. Co. v State Hoard of Equali-
zation of California, 451 US 648, 68
L Ed 2d 514 101 S CI 2070, distin-
%mshed, Alabama’s aim to promote
omestic industry is purely and com-
Pletely discriminatory, deSigned only
o favor domestic mdustr%/ within

the State, no matter what the cost to

foreign corporations also seeking to

do business there. Alabama’s pur-
pose constitutes the very sort of pa-

rochial _discrimination  that the
Equal Protection Clause was in-
tended to prevent. A State may not
constitutionally favor its own resi-
dents hy taxing fore|?n corporations
at a higher rate solely because of
their residence. Although the Mc-
Carran-Ferguson Act exempts the
insurance Industry from Commerce
Clause restrictions, it does not pur-
Eort to limit the applicability of the
qual Protection Clause. Equal pro-
tection restraints are applicable
even though the etl'ect of the dis-
crimination is similar to the type of
burden with which the Commerce
Clause also would be concerned. Pp
6-12.

() Nor is the encouragement of
the “investment in Alabama assets
and securities a legitimate state pur-
Pose. Domestic insurers remain enti-
led to the more favorable tax rate
regardless of whether they invest in
Alabama assets. Moreover, since the
investment incentive provision does
not enable foreign insurers to elimi-
nate the statute’s discriminatory ef-
fect, it does not cure but reallirms
the impermissible classification
based solely on residence.

So2d , reversed and re-
manded. , o

Powell, J., delivered the opinion of
the Court, in which Burger, C. 1,
and White, Blackmun, and Stevens,
JJ., joined. O’Connor, J., filed a dis-
senting opinion, in which Brennan,
Marshall, and Itehnquisl, JJ., joined.

AI'PEAItANCES OF COUNSEL

Matthew J. Zinn ar({;ued the cause for appellants.

Warren B. Lightfoo
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argued the cause for appellees.
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OPINION OF THE COUHT

~Justice Powell delivered the opin-
ion of the Court.

_[1a] This case presents the ques-
tion “whether Alabama’s domestic
greference tax statute, Ala Code
8§27-4-4 and 2745 11075), that
taxes out-of-state insurance ‘compa-
nies at a higher rate than domestic
insurance companies, violates the
Equal Protection Clause.

Since 19551the State of Alabama
has granted a preference to its do-
mestic insurance companies by im-
posing a substantially lower “gross
premiums tax rate on"them than on
out-of-state (foreign) companies.- Un-
der the current statutory provisions,
foreign life insurance companies pay
a tax on thejr gross premiums re-
ceived from business conducted in
Alabama at a rate of 3 percent, and
foreign companies selling  other
types of insurance pay at a rate of 4
percent. Ala Code 827--4(a) (1975).
All domestic insurance companies,
in contrast, pay at a rate of only 1
percent on nil types of insurance
Prermums. §27-4-53).1 As a result, a
oreign insurance company doing the

same type and volume of business in
Alabama as_a domestic company
?,enerally will pay three to four
imes aS much in” gross premiums
taxes as its domestic coinpetitoi

Alabama’s domestic preference tax
statute does provide that foreign
companies may reduce the dilleren
tial ‘in gross premiums taxes by in-
vesting ~ prescribed percentages ol
their ‘worldwide assets in specific!
Alabama assets and securities. §27
4-40). By investing 10 percent oi
more of 1ts total assets in Alabama
investments, for example, a foreigi
life insurer may reduce its gros-
premiums. tax rate from 3 to 2 per
cent. Similarly, a foreign propert
and casualty insurer may reduce i(
tax rate from 4 to 3 percent. Smulle]
tax reductions are available hasci
on investment of smaller Eercent”
ages of a company’s assets. [bid. Rejj
gardless of how ‘much of its tot;
assets a foreign company places i
Alabama investments, it" can nevoi
reduce its gross forermums lax rah
to the same level paid by compara
ble domestic companies. These an
entitled to the 1 percent tax rat
even if they have no investments i
the State. Thus, the investment pn

I.  The origins of Alabama"s domestic prefer—2. For domestic preference tax purpiiM”

ence lax statute dale back to IM19, when the

first tax on premiums earned by insurance

companies doing business in the State was

limited to companies not chartered by the

Slate. Act Nn 1, IM19 Ala Acts 5. A domestic

preference lax was imposed on and nil

throughout the years until 1IMS, when the

Stale restored equality in taxation of insur—
ance companies in response tn this Ifurl's

decision in United States v South-Eastern

Underwriters Assn 112 US fillLf MM I, Ed

1-M0, 01 S 1 1102 (19-MI Ac! No 150, 1915

Ala Acts 190-197. In 1955. llie tax was rein—
stated. Act No 77, 1955 Ala Acts 1911 t2d Kp

Sesst. and with minor aiiteiidtreiils, has re—
mained in ilicet until the present

Alabama delines a domestic insurer as a eon
pany that both is incorporated ui Al.iham
and has its principal ollicc and duel place .
business within the State. Ala Ode $271 h
119751. A corporation that does not nH-1 ho!
of these criteria is characterized .- a lureii:
insurer. &7-1Ti2l.

3. There are two exceptions to these goiicr.
rules concerning the rates of taxation ot a
suranee companies For annuities, the t@a
tale is one percent lot both lareien and &>
nieuic insurers, Ala Code £27-1 la "1975
and loi wet marine and iianspoii.ilion in.n
mice, the i.lie is three-quarters »tone p, ice-
lor both Inrcign and douiestie insurance coe
p-imes, £27 ttlal
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OPINION OP THE COURT

~Justice Powell delivered Ilie opin-
ion of' the Court.

_[1a] This case presents the ques-
tion “whether Alabama’s domestic
greference tax statute, Ala Code
§27-4-4 and 2745 (1975), that
taxes out-of-state insurance compa-
nies at a higher rate than domestic
insurance companies, violates the
Equal Protection Clause.

Since 1955,1the Slate of Alabama
has granted a preference to its do-
mestic insurance companies by im-
posing a substantially lower “gross
premiums tax rate on them than on
out-of-state (foreign) companies.2Un-
der the current statutory provisions,
foreign life insurance companies pay
a tax on their gross premiums re-
ceived from business conducted in
Alabama at a rate of 3 percent, and
foreign companies selling other
types of insurance p% at a rate of 4
percent. Ala Code 827-4-4(a) (1975).
All domestic insurance companies,
in contrast, pay at a rate of only 1
percent on all' types of insurance
?remmms. § 27-4-53).3As a result, a
oreign insurance company doing the

1. The origins of Alabama's domestic prefer-
ence tax statute dale back to 1849, when the
lirst tax on premiums earned by insurance
companies doing business in the State was
limited to companies not chartered by the
State. Act No. 1, 181! Ala Acts 5. A domestic
preference tax was imposed on and off
throughout the years until I1tl-15, when IIn-
state restored equality in taxation of insur-
ance companies in response to this Court's
decision in United States v South-Eastern
Underwriters Assn. llliU US 5w, 88 I, Ed
1110, (it S Ct 1Itil! (19-141 Act No. 151, 1915
Ala Act-. 19f>-197 In 1955, the lax was rein-
stated, Act No. 77, 1955 Ala Acts 19't (191 Sp
Si-ssl, and with minor amendments, has le-
tnained in ellect mud the present

same type and volume of business in
Alabama as_a domestic company
c[lenerally will pay three to four
imes aS_much ‘in” gross premiums
taxes as its domestic competitor.

Alabama’s domestic preference tax
statute does provide that foreign
companies may reduce the differgn-
tial in gross premiums taxes by in-
vesting " prescribed percentageS of
their worldwide assets in specified
Alahama assets and securities. § 27-
4-40). By investing 10 percent or
more of 1ts total assets in Alabama
investments, for example, a foreign
life insurer may reduce its gross
premiums tax rate from 3 to 2 per-
cent. Similarly, a foreign property
and casualty insurer may reduce its
tax rate from 4to 3 percént. Smaller
tax reductions are available based
on investment of smaller Eercent-
ages of a company’s assets. Ibid. Re-
gardless of how ‘much of its total
assets a foreign company places in
Alabama inveStments, it can never
reduce its gross forermums tax rate
to the same level paid by compara-
ble domestic companies. Those are
entitled to the 1 percent tax rate
even if they have no investments in
the Stale. Thus, the investment pro-

9. Eor domestic preference tax purposes,
Alabama defines a domestic insurer as a com-
pany that both is incorporated in Alabama
and has its principal oilier and chief place of
business within the State. Ala Code §97~1-1db
(19751. A corporation that dues not meet both
of these criteria is characterized as a loreign
insurer. § 27—4-1t—

L There are two exceptions to these general
rules concerning the rates nl taxation ol in
surnlico companies, For annuities, the lax
rale is one percent lor both foreign and
meslic insurers, Ain Code - 127--I- ai i]9»ai,
and for wet marine and transport.uw ui-ur
mice, the rale is three qu liter- -1 one p.-rcenl
I'ur hath foreign and dome ii - it'soral.ci- -mma
p,lilies, 5to Iti'a’



vision permits foreign insurance
companies to reduce, hut never to

eliminate, the discrimination inher-

ent in the domestic preference tax
statute.

Appellants, a group of insurance
companies incorporated outside of
the ‘Stale of Alabama, filed claims
with the Alabama DePartment of
Insurance in 1981, con endm% that
the domestic preference tax statute,
as applied to them, violated the
Equal’ Protection Clause. They
sought refunds of taxes paid for the
tax years 1977 through 1980. The
Commissioner of Insurance denied
all of their claims on July 8, 1981

Appellants appealed to the Circuit
Court for Montgomery County, seek-
ing ajudgment declaring the’statute
to be unconstitutional and requiring
the Commissioner to make the ap-
propriate refunds. Several domestic
companies intervened, and the court
consolidated all of the appeals, se-
lecting two claims as leaa cases4 to
be tried and binding on all claim-
ants. On cross-motions for summary
judgment, the court ruled on May
17,1982, that the statute was constl-
tutional. Relying on this Court’s
opinion in Western & Southern Life
Ins. Co. v State Board of 6E&uallza-
tion of California, 451 US 643, 68 L
Ed 2d 514, 101 S Ct 2070 (1981), the
court, ruled that the Alabama stat-
ute did not violate the Equal Protec-
tion Clause because it served "at
least two purposes, in addition to
ra|sm% revenue: it) encouraging the
formation of new ‘insurance compa-
nies in Alabama, and (2) encourag-

4. Mctr(jliiilll:iii 1.ilc Insurance Co., a New
York corporal inn, was chosen In icprcscnl llic
life insurance ilaimanls, anil I'ruilential ' rnp
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ing capital investment !y *c
inSurance companie. hi the Alabama
assets and govern,uentai securities
set forth in" the statute.” App (a
Juris Statement 20a--la. The court
also found that the distinction the
statute created between iorei*n and
domestic companies was rationally
related to those two p i-posvs and
that the Alabama Legislature rea-
sonably could have bhelieved Ihat the
classification would have promoted
those purposes. Id., at 21a.

After their motion for a new trial
was denied, apé),elllants apPeaIed to
the Court of Civil Appeals. It af-
firmed the Circuit Court’s rulings as
to the existence of the two Ie%m-
mate state purposes, but remanded
for an evidentiary hearing on the
issug of rational “relationship, con-
cluding that summary judgment was
mapproRHate, on that’ question be-
cause the evidence was in conflict.
437 So 2d 535 (1983). Appellants
petitioned the Supreme Court of Al-
abama for certiorari on the affir-
mance of the Iegzmmate state pur-
pose issue, and the State and the
Interveners petitioned for review of
the remand order. Appellants then
waived their right to an evidentiary
hearing on the issue whether the
statute’s classification bore a ra-
tional relationship to the two Pur-
Eoses found by the Circuit Court to
e legitimate,"and they requested a
final ‘determination of the legal is-
sues with respect to their equal ;?ro-
tection challen?e to the statute. The
Supreme Court denied certiorari on
all’ claims. Appellants again waived
their rights to an evidentiary hear-
ing on_the rational reIannsh;P issue
and filed a joint motion with the

eity anil ('usually Co., a New Jersey tin |inr:-
linn, was chosen as ii'‘pre'emalive nt the nun
lile claimants See App Il I /115

kA L kd 21 751

other parties seeking rehearing and
entry of a final judgment. The mo-
tion was granted, and judgment was
entered for the State and the in-
tervenors. This appeal followed, and
we_noted E;)robableiunsdmtmn. 466
Us , 80 L Ed 2d 455, 101 S Ct
1905 (1984). We now reverse,

HI

Prior to our decision in Western &
Southern Life Ins. Co. v State Board
of Equalization of California, supra,
thegunsErudence of the apghcablhty
of the Equal Protection Clause to
discriminatory tax statutes had a
somewhat checkered h|stor¥. Lincoln
National Life Ins. Co. v Read, 325
US 673, 89 L Ed 1861 65 S Ct 1220
(1945), held that so-called "pnwlegie"
faxes, required to be paid by a tor-
eign corporation before it would be

ermitted to do business within a

tate, were immune from equal pro-
tection challentt;e. That case stood in
stark contrast, however, to the
Court's prior decisions in Southern
R. Co. v Greene, 216 US 400, 54 L
Ed 536, 30 S Ct 287 (1910), and
Hanover Eire Ins. Co. v Harding, 272
US 494 71 L Ed 372 47 S Ct 179, 49
ALR 713°(1926) as well as to later
decisions, in which the Court had
recognized that the Equal Protection
ClauSe placed limits on other forms
of discriminatory taxation imposed

on out-of-state corporations solely be-
cause of their residence. See, “e.g.,
WHYY, Inc. v Glasshoro, 393
117, 21 L Ed 2d 242, 89 S C| 286
1968); Allied Stores of Ohio, Inc. v
owers, 358 US 522, 3 L Ed 2d 480
79 S Cl 437, 9 Ohio Ops 2d 321 82
Ohio L Abs 312 (19 9%; Wheelin
Steel CorE. v Glander, 337 US 567,
93 L Ed 1544, 69 S Ct 1291, 40 Ohio
Ops 101, 55 Ohio L Abs 305 11949).
In Western & Southern, supra, we

reviewed all of these cases lor'tin
purpose of deciding whether to per
mit an equal protection challenge* h
a California statute imposing a retal
jiitory tax on foreign insurance com
ganlcs dom% business within tin
tate, when the home States of thus
companies imposed a similar tax oi
California insurers enterm({ the!
borders. We concluded that Lincob
was no more than "a surprisin
throwback™ to the days hefore enac
ment of the Fourteenth Amendrncn
and in which incorporation of a <«
mestic corporation or entry of a to:
eign one had been granted only as.
matter of privilege by the State |
its_unfettered discretion. 451 US, .
665, 68 L Ed 2d 514, 101 S Ct 2K
We therefore rejected the longstarv
ing but "anachronis[tic|” rule”of Lij
coin and explicitly held that tf
Equal Protection " Clause impost
limits upon a State’s power to cone
lion the right of a foreign corpor
tion to do business within its ho
ders. Id., at 667, 68 L Ed 2d 514, P
S Ct 2070. We held that "(wje co
sider it now established that,” who
ever the extent of a State’s author!
to exclude foreign corporations frg
doing business within its boundarii
that ‘authority does not justify imj
sition of moré onerous taxes or otll
burdens on foreign eorporatio
than those imposed on domestic ¢
Boratmns unless the discriminuti
etween fore|gn and domestic cor;
rations bears a rational relation tij
legitimate state purpose” |Id.,
207(_)668' 68 L Ed 2d 514, 100 S 1

[1b] . Because appellants w.iiv
their’right to an evidentiary hearil
on the “issue whether the ‘elassiit
tion in the Alabama domestic prut,
once tax statute hears a ralioi
relation to the two purposes upli
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other parties  cing rehearing mitl
entry of n I'm .udgmenl. The mo-
tion"was ('railin: and judgment was
entered for [lie State and the in-
tervenors. This ;:><peul followed, and
we noted probaWs jurisdiction. 466
US ———, 80 L Ed 2d 455, 104 S Ct
1905 (1984). We now reverse.

Prior to our decision in Western &
Southern Life Ins, Co. v State Board
of Equalization of California, supra,
thegunsErudence of the apgllcab|l|ty
of the Equal Protection Clause fo
discriminatory tax statutes had a
somewhat chéckered h|stor§. Lincoln
National Life Ins. Co. v Read, 325
US 673 89 L Ed 1861 65 S Ct 1220
§19451, held that so-called "pnwlege”
axes, required to be paid by a for-
eign' corporation before it would be
germnted to do business within a

tate, were immune from equal pro-
tection challen%e. That case stood in
stark contrast, however, to the
Court’s prior decisions in Southern
R. Co. v Greene, 216 US 400, 54 L
Ed 536 30 S Ct 287 (1910), and
Hanover Fire Ins. Co. v Harding, 272
US 494, 71 L Ed 372 47 S Ct 179 49
AlLR 713 (1926), as well as to later
decisions, in which the Court had
recognized that the Equal Protection
ClauSe placed limits on other forms
of discriminatory taxation imposed
on out-of-state carporations solely be-
cause of their residence. See, eL(]J
WILYY, Inc. v_Glassboro, 393 US
117, 21 L Ed 2d 242, 89 S Ct 286
E19681; Allied Stores of Ohio, Inc. v

owers, 358 US 522 3L Ed 2d 480
79°S Ct 437, 9 Ohio %}s 20 321, 82
Ohio L Abs 312 (1959): Wheelin
Steel Corp. v Glander, 337 US 562
93 L Ed 1544, 69 S Ct 1291, 40 Ohio
Ops 101 55 Ohio L Abs 305 (1949).

In Western it Soulhern, supra, we

reviewed all of these cases for the
purpose of deciding whether to per-
mit an equal protection challenge to
a California statute imposing a retal-
jatory tax on foreign insurance com-
games domgz business within the
late, when the home States of those
comPanws imposed a similar lax on
Calitornia insurers entering their
borders. We concluded that Lincoln
was no more than "a surpnsmg
throwback” to the days before enact-
ment of the Fourteenth Amendment
and in which incorporation or a do-
mestic corporation or entry of a for-
eign one had been granted only as a
matter of privilege hy the State in
its unfettered discretion. 451 US, at
665, 68 L Ed 2d 514, 101 S Ct 2070,
We therefore rejected the longstand-
|n? but "anachronis[tic]” rule of Lin-
coln and explicitly held that the
Equal Protection " Clause imposes
limits upon a State’s power to condi-
tion the right of a foreign corpora-
tion to do business within its bor-
ders. Id., at 667, 68 L Ed 2d 514, 101
S Ct 2070. We held that "|w]e con-
sider it now established that, what-
ever the extent of a State's authority
to exclude foreign corporations from
doing business within its boundaries,
that authority does not justify impo-
sition of more onerous taxes or other
burdens on foreign corporations
than those imposed on domestic cor-
Boranons, unless the discrimination
etween foreign and domestic corpo-
rations hears a rational relation to a
legitimate state purpose.” Id., at
807(_)668' 68 L Ed 2d 514, 101 S Ct

[1b] A Because appellants waived
theirright to an evidentiary hearing
on the issue whether the classifica-
tion in the Alabama domestic prefer-
ence tax statute hears a rational
relation to the two purposes upheld
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by tie* Circuit Court, the* only quosi-
Iimn before us is wliethci those pur-
pones are* legitimated

A

(V)

The first of the purposes found by
the trial court to be a legitimate
reason for the statute’s classification
between fore|?n and domestic corpor
rations is thaf it encourages the for-
mation of new domestic_insurance
companies in Alabama The State,
agreeing with the Court of Civil Ap-
Feals, contends that this Court has
ong held that the promotion of do-
mestic industry, in and of itself, is a
legitimate state purpose that will
survive equal protection scrutiny. In
S0 cont,endmé;,, it relies on a series of
cases, including Western & South-
ern, that are said to have upheld

5. The Slate and the interveners advanced
some IS additional purposes in support of the
Alabama statute. As neither the Circuit Court
nor the Court of Civil Appeals ruled on the
legitimacy of those purposes, that question is
not before us, and we express no view as to it.
On remand, the State will he free to advance
again its arguments relating to the legitimacy
of those purposes.

As the dissent finds our failure to resolve
whether Alabama may continue to collect its
tax "ballling,"” post, at *1, we reemphasize the
procedural posture of the case: it arose on a
motion for summary judgment. The Court til
Civil Appeals upheld the Circuit Court’s rul-
ing that the two purposes idemili'-d by it were
legitimate, hut the appellate court remanded
on the issue nf rational tolationship as to
those purposes because it found the evidence
in conflict- in order to obtain an expedited
ruling, appellants waived their right to an
evidentiary hearing only as to the purposes
"which the lower courts have determined to
he legitimate." App to .Juris St. at 'Jn. Thus,
for this Court to resolve whether Alabama
may continue to collect the tax, it would have
to decide de novo whether any nf the other
purposes was legitimate, and also whether the
Malute's classification Imre a rational rela-
tionship to any of these purposes—all ilus, on
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discriminatory faxes. See Bacch%%

Imports, Lid. v Dias, 468 U S ,
L Ed 2d 200, 104 S Cl 3049 81984%
Pike v Bruce Church, Inc., 397 U
137, 25 L Ed 2d 174 90 S C| 844
1970); Allied Stores of Ohio, Inc. v
owers, supra; Parker v Brown, 317
US 341, 87 L Ed 315. 03 S Ct 307
9943); Carmichael v Southern Coal

Coke Co. 301 US 495 81 L Ed
1245 57 S Ct 868, 109 ALR 1327
9937&; Board of Education v lllinois,
03 US 553 51 L Ed 314, 27 S Ct
171 (1906).

The cases cited iend little or no
support to the State’s contention, In
Western & Southern, the case princi-
pally relied upon, we did not hold its
a general rule that promotion of
domestic industry is a legitimate
state purpose under equal protection
analysis.® Rather, we held that Cali-

a record that the Court of Civil Appeals
deemed inadequate.

(i. We lino the other cases on which the
State relies also to be inapposite to this in-
quiry. lincchus Imports, Pike, and Parker
discussed whether promotion n] local industry
is a valid state purpose under the Commerce
Clause. The Commerce Clause, unlike the
kqual Protection Clause, is integrally con-
cerned with whether a state purpose impli-
cates local or national interests. The kqual
Protection Clause, in contrast, is concerned
with whether a state purpose is impermissibly
discriminatory; whether the discrimination
involves local or other interests is not central
to the inquiry to he made. Thus, the litcl that
promotion of local industry is a legitimate
state interest m the Commerce Clause context
says nothing about its validity under equal
protection analysis. See infra, a t ------------------ s
HI 1. lid lid 700-71;1,

Moreover, neither liocchus nor Pike ruled
that a State's ability to promote domestic
industry was unlimited, even tinder the Com-
merce Clause. Thus, in liacchus, although we
observed as a general matter that "a Stale
may enact laws pursuant to its police powers
that have the purpose and effect (if encourag-
ing domestic Industry,” -Hid US -—, - HI!
L lid 'l iilll, 10).] s Ct litil!) 1IPH-II, we held

H I lid 2d 751

(orniu’s purpose in enacting the re-
taliatory tax—to promote the inter-
state business of domestic insurers
Ly deterring, other States from e»-
Viing discriminatory or excessive
taxes—was a legjtimate one. 451 US,
at 668 68 L Ed 2d 514, 101 S Ct
.0i70. In contrast, Alabama asks us
to agprove its purpose of promoting
Use business of its domestic insurers
in Alabama b){ penalizing foreign
insurers who also want to do busi-
ness in the State. Alabama has
made no attempt, as California did,
to influence the policies of other
States in order to enhance its domes-
tic companies' ability to operate in-
terstate; rather, it has erected harri-
ers to foreign companies who wish to
do interstate business in order to
improve its domestic insurers' abil-
ity to compete at home.

[2) The crucial distinction between
the two cases lies in the fact that
Alabama’s aim to promote domestic
industry is purely and completely
discriminatory, designed onlﬁ/, to fa-
vor domestic industry within the
State, no matter what the cost to
foreign corporations also seeking to
do business there. Alabama's pur-
Pose, contrary to California’s, consti-
utes the very sort of parochial dis-
crimination that the Equal Protec-
tion Clause was intended to prevent.

that in so lining, a Stall- may not constitution-
nlly impose a discriminatory burden upon the
business nf other Stales, merely tn protect
and promote local business, ill., lit - , HZ |
lid 2d 200, 10t S t'l 3049. Accord Armen Inc.
v Hardesty, -107 U S HI L lid 211
540. 104 S t't 2<i20 11JHAL Likewise, in I'ike.

the Uonrl held that the slate statute promot-

ing a legitimate local interest must "regie
Int]jc] evenhandedly." 207 US, at 142, 25 1. lid
2d 174, ill) S ft H41

Other cases cited by lie* Stale are simply
irrelevant to the legitimacy (it piniiinling local
business at all t'aimich.icl relates primarily

« *

As Justice Brennan, joined by Jt
lice Harlan, observedin his eonci
rcnce in Allied Stores of Ohio, Inc
Bowers, 358 US 522, 3 L Ed 2d 4t
79.S Ct 437, 9 Ohio Ops 2d 321,
Ohio 1 Abs 312 (1959), this Coi
always has held thut the Etpial Pi
lection Clause forbids a State to d
criminate in favor of its own rc
dents solely by burdening "the re
dents of other state members of o
federation." Id., at 533, 3 L Ed
480,79 S Ct 437, 9 Ohio Ops 2d &
82 Ohio L Abs 312 Unlike the ret
mtorK tax involved in Western
Southern, which only burdens n
dents of a State that imposes its o'
discriminatory tax on outsiders, t
domestic preference tax gives |
"home team" an advanta%e by b
dening all foreign cor{)o,ra lons sc
ing to do businéss within the* Sta
(rj]o matter what they or their Sta
0.

The vaI|d|t¥ of the view that
State may not constitutionally fa:
its own residents by taxing Tore
corporations at a higher rate so!
because of their residence is ¢
firmed by a long line of this Com
cases S0 holding. WZLIYY. Inc
Glasshoro, 393 US, at 119-120. 2:
Ed 2d 242, 89 S Ct 286; Wheel
Steel Corp. v (Hander, 337 US,
571 93 L Ed 1544, 69 S Ct 1291

to the validity of a state imi-mpimmei.l i
pcitsulum .scheme, ami Hoard ol [I'.duca
deals with the State’s ability In regulate
ters relating to probate linnets r- the
one (il the Stale's cases that involves
validity under the I'iqual I'lolt-c".ion t'luii-
a tax that discriminates an the basis til
deuce nl domestic versus foreign euipnrnl
That case does little, however, lo upporl
State's contention that promotion n] doite
business is n legitimate state pm pose It
concerned with encouraging noon -ulei
who lire not competitors ol residents in =
warehouses within tin- State See mil
,hi 1, kd 2d 71iti



U.S.SUPREME COURT REPORTS

tlu* (Vircuil Court, ilit* only ques-
n before us is whether those pur-
ses are legitimate.5

()
The first of the purposes found by
e trial court, to be a legitimate
nsoii for the statute's classification
tween fore|9n and domestic corpo-
sions is that it encourages the (or-
ation of new domestic_insurance
mpanies in Alabama. The Slate,
Teeing with the Court of Civil Ap-
als, contends that this Court has
ng held that the promotion of do-
estic industry, in and of itself, is a
?ilimate state purpose that will
rvive equal protection scrutiny. In
cont.endmé;,, it relies on a series of
ses, including Western & South-
n, that are said to have upheld

5. Tlu* S’atc and the intorvcnort. advanced
nie 15 additional purposes in support of the
ubuina statute, As neither the Circuit Court
r the Court of Civil Appeals ruled on the
[itimocy of those purposes, that question is
t before us. and we express no view as to it.
i remand. llie State will be free to advance
ain its arguments relating to the legitimacy
those purposes.
As the dissent linds our failure to resolve
tether Alabama may continue to collect its
x "bnllling," post, at 4, we reemphasize the
ucedurul postlire of the case: it arose on a
ntion for summary judgment. The Court of
vil Appeals upheld the Circuit Court's rul-
p that the two purposes identified by it were
Ultimate, but the appellate court remanded
the issue of rational relationship as to
use purposes because it found the evidence
conllicl in order to obtain an expedited
ling, appellants waived their right to an
idenlinry hearing only as to the purposes
vhich the lower courts have deteimilled to
elegitimate" App to Juris St. at 2a. Thus,
r this Court to resolve whether Alabama
ay continue to colled the tax. it would have
decide do novo whether any of the other
irposes was legitimate, and also whether the
atutc's clnsxilir.ilion Imre a rational rein-
unship to any ol these purposes all this, on

>8

HILEd lid

discriminatory taxes. See Bacchus
Imgorts, I.td.’v Dias US 82
L Ed 2d 200, 104 S Ct 3049 51984%;
Bike v Bruce Church, Inc., 397 U
137, 25 L Ed 2d 174 90 S Ct 84
19701 Allied Stores ol Ohio, Inc. v
owers, supra; Parker v Brown, 317
US 341, 87 L Ed 315 G3 S Ct 307
1943); Carmichael v Southern Coal

Coke Co. 301 US 495 81 L Ed
1245 57 S Cl 868, 109 ALU 1327
11937); Board of Education v lllinois
203 US 553 51 L Ed 314, 27 S Cl
171 (19061

The cases cited lend l.ttle or no
support to the State’s contention. In
Western & Southern, the case princi-
pally relied upon, we did not hold as
a general rule that promotion of
domestic industry is a legitimate
state purpose under e%ual protection
analysis.® Bather, we held that Cali-

a record that the Court of Civil Appeals
deemed inadequate.

6. We find the other cases on which the
State relies also to he inapposite to this in-
quiry. Bacchus Imports. Pike, and Parker
discussed whether promotion of local industry
is a valid state purpose under the Commerce
Clause. The Commerce Clause, unlike the
Equal Protection Clause, is integrally con-
cerned with whether u state purpose impli-
cates local or national interests. The Equal
Protection Clause, in contrast, is concerned
with whether a state purpose is impermissibly
disciiminntory; whether the discrimination
involves local or other interests is no! ecnli.il
to the inquiry to he mode. Thus, the fact that
promotion of local industry is a legitimate
slate interest in the Commerce Clause context
says nothing about its validity under equal
protection tinnlvsis See infra, at
Ml 1, Ed 2d 700-7(11.

Moreover, neither Bacchus nor Pike rule-.l
that a Stale's ability to promote dumesin
industry was unlimited, even under the Cum
merce Clause Thus, in Bacchus, although we
ulwcrved as a general matter that "a Slip
may enact laws pursuant to its police powers
that have the purpose and clleci nf enrolling
mg domestic industry." *MH tIS .

I. Ed ihl 20i), lill S Ct .'104!l1 11HS11 v.r held
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forma's purpose in enactm% the re
tnlintory tax—to promote the inti
stale business of domestic insurers
by deterring other Stales from en-
acting discriminatory or excessive
taxes—was a legitimdte one 451 US,
at 668 G8 L Ed 2d 514, 101 S Ct
2070. In contrast, Alabama asks us
to aBprove its purpose of nromoting
the business of its domestic insurers
in Alabama b}{ penalizing foreign
insurers who also want to do busi-
ness ir the State. Alabama has
made no attempt, as California did,
to influence the policies of other
Slates in order to enhance its domes-
tic companies' ability to operate in-
terstate; rather, it has erected barri-
ers to foreign companies who wish to
do interstate business in order to
improve its domestic insurers’ abil-
ity to compete at home.

[2] The crucial distinction betweeny

the “two cases I*es in the fact that
Alabama’s aim to promote domestic
industry is purely and completely
discriminatory, designed onlﬁ/, to fa-
vor domestic industry within the
State, no matter what the cost to
foreign corporations also seeking to
do business there. Alabama's pur-
Pose, contrary to California’s, consti-
utes the very sort of parochial dis-
crimination that the Equal Protec-
tion Clause was intended to prevent.

Ih.it in xudoing. i Slate may not constitution-
ally impose, a discriminatory burden upon tlu*
business Of other Elates, merely to protect
and promote leva! business, id., at .82 1,
Ed 2d 2(H), PM § 1 ' litlli) Accord Arnico Inc.
v Hardesty, 4(;7 t'S , 81 I. Ed 2d
5t0, KM S (‘= *5:*) il'JM-ii. Likewise, in Pike,
the four*, held th.n the slate statute promot
ing a legitimate local interest must "rcgu-
lutje) evenl'iUnkg.lV " tint US, at 142, 25 I. I'M
2d 174. 'tn S*.'i I-..;

Oother CBI€ cued In the Stale are simply
u releva*:! to ttii *'-*it;> y nf promoting fucal
1A e ar Mis:™ i -l n-l.nc  prilti.rely

As Justice Brennan, joined by -us-
ticc- Harlan, observed in his concut

rence in Allied Stores of Ohio. Inc v
Bowers, 358 US 522, 3 L Ed 2d 480.
79 S Ct 437, 9 Ohio Ops 2d 321, 82
Ohio L Abs 312 (1959), ibis Court
always has held that the E(1ua| Pro-
tection Clause forbids a Stale to dis-
criminate in favor of its own resi-
dents solely by burdening “the resi-
dents of other state members of our
federation.” Id., at 533, 3 L Ed 2d
480, 79°S Ct 437, 9 0hio Ops 2d 32),
82 Ohio L Abs 312 Unlike the retal-
mtorx tax involved in Western &
Southern, which only burdens resi-
dents of a State that imposes its own
d|scr|m.|nator¥ tax on outsiders, the
domestic preference tax gives the
"home team" an advanta%e by bur-
dening nil foreign corpolra I0NS seek-
ing to do business within the Stale,
no matter what they or their Stales
0.

The vaIidit¥ of the view that a
State may not constitutionally favor
its own residents by taxing foreqn
corporations at a higher rate solely
because of their residence is con-
firmed by a long line of this Court’s
cases so holdmg. WHYY, Inc v
Glasshoro, 393 US, at 119-120, 21 L
Ed 2d 242,89 S Ct 286, Wheelin

Steel Corp. v Glander, 337 US, u
571, 93 L Ed 1544, 69 S Ct 1291, 40

to tlu- validity of a stale unemployment rum-
peiisatiun scheme, and Board of Eduraiiuu
deals with the Stale’s ability to regulate mut-
ters relating to probate. Bowers is the <llly
one ot the Site's eases that involves the
validity undir <he Equal Protection Clanse nf
a tax that -.ruinates on | ie basis *4 rest
deiuT ofdo'Sz-ilv versus foreign corporalions
That ease djes little, Imwever. > support the
State's conumkaus ih.it promoiion of domestic
business is a lgi'gimate stale purpose. It was
concerned a.tk i imaging nonresidents -
who are nei.iiv. -us nf residents to build
warehouse <*m.* m* Slate See inlta, at

-t
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Ohio Ops_101, 55 Qhio L Abs 305
Hanover Fire Ins. Co. v Hardin 212
US.at 511 71 L Ed 372 -I7S Ct 179
49 AlR 713 Southern R. Co. v
Greene, 216 US, at 417, 54 L Ed 536,
30 S Ct 287. See Reserve Life Ins,
Co. v Bowers, 380 US 258. 13 L Ed
20 959, 85 S Ct 951 (1965) (per cu-
riam). As the Court stated in Han-
over Fire* Ins. Co., with respect to
general tax burdens on business,
the ~foreign corporation  stands
equal, and 'is to be classified with
domestic_ corporations of the same
kind.” 272_US. at 511 71 L Ed 372
A7°S Ct 179, 49 ALR 713 In all of
these cases, the discriminatory tax
was imposed by the State on foreign
corporations doing business within
the Stale solely because of their resi-
dence, presumably to P]romote do-
mestic industry within the State.7In
relying on these cases and rejecting
Lincol in Western & Southern, we
reaffirmed the continuing viability of
the Equal Protection Clause as a
means of challenging a statute that
seeks to benefit “domestic industry
within the Slate only by grossly dis-
(tznmmatmg against foreign competi-
ors.

The State contends that Allied
Stores of Ohio, Inc. v Bowers, supra,
shows that this principle has not
always held true. In that case, a
doméstic merchandiser challenged
on equal protection grounds an Ohio
statute that exempted foreign corpo-
rations from a tax on the "value of
merchandise held for storage within
the State. The Court upheld the tax,
finding that the purpose of encourag-
ing foreign companies to build ware-
houses within Ohjo was a legitimate
-sate purpose. The State contends

)’Z.-Atl\tlr?sough [Iy* %omotion %_tloirn]-liu Lhih-

VIS Not I it nthin® rd - by tin*
in -||p?||nt ol I|F.)C|J'\sﬂ%*, m tlu imyhml

St,fad

that this case shows that promotion
ol domestic business is a legitimate
state purpose under equal protection
analysis

. [Ac] We disagree with the State's
mter[)retanon of Allied Stores and
find that the case is not inconsistent
with the other cases on which we
rely. We agree with the holqu of
Allled Stoivs that a State's goal of
bringing in new business is Ie?m-
maté and often admirable. Allied
Stores does not, however, hold that
promotion of domestic business by
discriminating against foreign corpo-
rations is legitimate. The case in-
volves instead a statute that encour-
ages nonresidents—who are not com-
Remors of residents—to build ware-
ouses within the State. The dis-
criminatory lax involved did not fa-
vor residents ny burdening outsiders;
rather, it grunted the nonresident
businesses an exemption that resi-
dents did not share. Since the for-
e|g1n and domestic companies in
volved were not competing to P_ro
vide warehousing services, gran mgz
the former an “exemption “did no
even directly affect adversely the
domestic. companies subject to the
tax. On its facts, then, Allied Stores
IS not inconsistent with our holding
here that ﬁromotmn of domestic
business within a State, by discrimi-
nating against foreign corporations
that wish” to competé by doing busi-
ness there, is not a Ie?mmate state
Eurpose. See 358 US, af 532-533 3 L
d 2d 480, 79 S Ct 437, 9 Ohio Ops
20 321, 82.0hio L Abs 312 (Brennan,
J, concurring).

(&)
[3] The State argues nonetheless

kucli promotion is logicilly tin* pnmnry um-
50N lof GOt |JtSL1{IIH|||P|/Iory P si¥|lm.
tliovunt ismic Huti*
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n Ops_ 101 55 Ohio I, Abs fﬂ%
lover Eire Ins. Co. v Harding, 27

at 511, 7) L Ed 372, 47 S Ct 170
ALR 713, Southern R. Co. v
ene, 2Hi US, ai 417, 54 L Ed 536,
3 Ct 2H7. See Reserve Life Ins.
v _Bowers, 380 US 238 13 L Ed
059, 85 S Ct 951 (1965) (per cu-
nl._As the Court stated in Han-
r Fire Ins. Co., with respect to
erul tax burdens on husiness,
e foreign corporation  stands
sal, and is to be classified with
nestic_corporations of the same
d.” 272 US, at 511, 71 L Ed 372
S Ct 179, 49 ALR 713 In all of
se cases, the discriminatory tax
imposed by the State on foreign
porations doing hbusiness within
State solely because of their resi-
Ice, presumably to Rromote do-
stic industry within the State.7In
ymP on these cases and rejecting
icoln in Western & Southern, we
illirmed the cont[numg viability of
mEqual Protection Clause as a
ans of challenging a statute that
*ks to benefit “domestic industry
bin the State only by grossly dis-
minnting against foreign compcti-
s

I'ne State contends that Allied
ires of Ohio, Inc. v Bowers, supra,
iws that this principle has not
vays held true. In that case, a
méstic merchandiser challenged
_e%ual protection grounds an Ohio
itute that exempted foreign corpo-
lions from a tax on the value of
mrchandise held for storage within
e State. The Court upheld the tax,
ding that the purpose of encourag-
" foreign companies to build ware-
uses within Ohio was a legitimate
ite purpose. The State contends

Alltuiuih di** promotion nf domestic busi-

<> jvas not a purpose advanced by the
lies in support ol Ilieir taxes in lIn-e cases.

.0

M1 I-1id 2d

that this case shows that Promonon
of domestic business is a legitimate
state purpose under equal protection
analysis.

~[1c] We disagree with the State’s
interpretation of Allied Stores and
find that the case is not inconsistent
with the other cases on which we
rely. We agree with the holqu of
Allled Stores that a State’s goal or
bringing in new business s Ier-
mate and often admirable. Allied
Stores does not, however, bold that
promotion of domestic business by
discriminating against foreign corpo-
rations is legitimate. The case in-
volves instead a statute that encour-
ages nonresidents—who are not com-
ﬁentors of residents—to build ware-
ouses within the State. The dis-
criminatory tax involved did not fa-
vor residents by burdening outsiders;
rather, it granted the nonresident
businesses an exemption that resi-
dents did not share. Since the for-
e|qn and domestic companies in-
volved were not competing to pro-
vide warehousing services, gran mg
the former an exemption did no
even directly affect adversely the
domestic. companies subject fo the
tax. On its facts, then, Allied Stores
IS not inconsistent with our holding
here that ﬁromonon of domestic
business within a State, by discrimi-
nating against foreign corporations
that wish to compete by doing busi-
ness there, is not a Iegmmate state
Eurpose. See BBLIS, at 532-533 3L
d 2d 480, 79 S Ct 437, 9 Ohio Ops
2d 321, 82 Ohio L Abs 312 (Brennan,
J., concurring).

(@)
[3] The State argues nonetheless

such promotion is logically the primary rea-

son fur cimi'tnir, discriminatory taxes such as

IV Al isse dhiW-

METROPOLITAN LIFE INS. CO. VWARD

K4 LD

that it is impermissible to view a
discriminatory tax such as the one
at issue here as violative of the
Equal Protection Clause. This ap-
proach, it contends, amounts to no
more than "Commerce Clause rheto-
ric. in equal protection clothing."
Brief for Appellee Ward 22 The
State maintains that because Con-
gress, In enactm% the McCarran-Fer-
uson Act, 15 USC 8§ 1011-1015 [15
SCS §§ 1011-4015J, intended to au-
thorize States to impose taxes that
burden interstate commerce in the
insurance field, the tax at issue here
must stand. Our concerns are much
more fundamental than as charac-
terized by the State. Although the
MeCarran-Ferguson Act exempts the
insurance industry from Commerce
Clause restrictions, it does not Pur-
Bort to limit in any way the applica-
ility of the Equal Protection Clause.
As noted above, our opinion in West-
ern & Southern expressly reaffirmed
the viability of equal prfotection re-
straints on” discriminatory taxes in
the insurance context.*

[4] Moreover, the State’s view ig
nores the differences hetween Com
merce Clause and equal protection
analysis and the consequent dilfer-
eip J)urposes those two constitu-
tion d provisions serve. Under Com-
ment Clause analysis, the State’s
interest, if legitimate, is weighed

against’ the burden the state law
would impose on interstate com-

H. In fact, as we nolc-tl in Western & .South-
ern, the legislative history of the Mct'arran-
Ferguson Act reveals that the Act was t'oii-
(tress's response only tu United States v
South-Eastern Underwriters Assn. 332 US
533. Hs  Ed 1110, @1 s ct 1102 nin1). and
that Congress did not intend thereby to give
the States any power to tax or retaliate the
insurance industry other than what they had
previously possessed Thus, <'onj-iev expressly
h It iindi-tuihed this (‘mill's decisions eoldiii]:

2d 751

merco. in llu- equal protection con-
text, however, if the State's purpose
is found to be legitimate, the stale
law stands its long its the burden it
|mf)oses is found” to he rationally
related to that purpose, a relation-
ship that is not gifficult to establish.
See Western & Southern, 451 US, at
674, 68 L Ed 2d 514, 101 S Ct 2070
(if purpose is legitimate, equal ,Pro-
fection challenge may not prevail so
long as the question of rational rela-
tionship is "'at least dehatable'”
&quotmtg United States v Carolene
roducts Co. 304 US 144 14, 8 L
Ed 1234, 58 SCt 778(1938)).

The two_ constitutional provisions
perform different functions in the
analysis of the permissible scope of a
State’s power—one protects inter-
state commerce, and the other pro-
tects personsO from unconstitutional
discrimination by the States. See
Bethlehem Motors Corp. v Flynt, 256
US 421, 423-424, 65 L Ed 1029, 41 S
Ct 571 (1921). The eliect of the stat-
ute at Issue here is to place a dis-
criminatory tax burden on foreign
insurers who desire to do husiness

'Ywithin the State, thereby also inci-

dentally placing a burden on inter-
state commerce. Equal protection re-
straints are apﬁllcable even though
the eii'ect of the discrimination n
this case is similar to the type of
burden with which the Commerce
Clause also would be concerned. We
reaffirmed the importance of the
Equal Protection Clause in the in-

tli.it the- Equal Protection Clause places limit-,
on a Stale's ability to tax out uf-state cmpoia
tions See 451 US, at <155, n i, tilt 1. E(l 2d 514.
101 SCt 2070.

0. It is well established that a corporal mu is

a "person" within the mcauini; ol tile EuUr-
teenth Amendment. E.j>, Western & Sr tith-
ein, supra, at GKO. n 12, (id I. Ed 2d 514, 101 S
Ct 2070
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suniuee context in Western & South-
ern and sit iio reason now lor reas-
sessing that view.

[1d] In whatever light the Status
position is cast, acceptance of its
contention that promotion of domes-
tic industry is always a legitimate
state purpose under equal Protectmn
analysis would eviscerate the E(%ual
Protection Clause in this context, A
State’s natural inclination fr_e-
quently would be to prefer domestic
business over foreign. If we accept
the State's view here, then any dis-
criminatory tax would be valid if the
State could show it reasonably was
intended to benefit domestic™ busi-
ness.D A discriminatory tax would
stand or fall dependm_? primarily on
how a State framed ifs purpose—as
benefiting_one group or as_harming
another. "This is a distinction with-
out a difference, and one that we
rejected lasi term in an analogous
context ar|sm% under the Commerce
Clause. Bacchus Imports, Ltd. v
Dias, -18 US, at -—, 82 L Ed 2d
200, 11 S Ct 3019 See n G, supra
We hold that under the circum-
stances of this case, promotion of
domestic business by discriminating
against nonresident™ competitors is
not a legitimate state purpose.

B

[1c] The second purpose found by
the Courts below to be legitimate
was the encouragement of capital
investment in the Alabama assets
and .governmental securities speci-
fied in the statute. We do not agree

10. Indeed, under the Stale's analysis, an

discrimination subject to the rational relation
level of scrutiny cou'd be justified simply on
the ground ttha{ it favored one croup at the
expense of another. This car/j does not involve
or ipiestioti, as the dissent suggest'-. post, a!

7G2

HI I.Ed 2d

that this is a legitimate statu pur-
Fose wlum furthered by discrimina-
jon, Domestic insurers”remain enti-
tled to the more favorable rate of
tax regardless of whether they in-
vest in Alabama assets. Moreover,
the investment incentive provision
of the Alabama statute does not ena-
ble foreign insurance companies to
eliminate the discriminatory ell'ect
of the statute. No matter how much
of their assets they invest in Ala-
bama, foreign insurance comﬂames
are still required to %ay a nhigher
gross premiums tax than domestic
companies. The State's investment
incentive provision therefore does
not cure, hut reaftirms, the statute’s
impermissible classification based
solely on residence. We hold that
encouraging investment in Alabama
assets and securities in this plainly
discriminatory manner serves no le-
gitimate state purpose.

Y

_[1@ We conclude that neither of
tiie two purposes furthered by the
Alabama domestic J)reference, tax
statute and addressed by the Circuit
Court for Montgomery "County, see
supra, at 3 is legitimate under the
Equal Protection Clause to justify
the imposition of the discriminatory
tax tit issue here. The judgment of
the Alabama Supreme Court accord-
ingly is reversed, and the case is
remanded for further proceedings
not inconsistent with this opinion.

It is so ordered.
8’1'. Ed 2d 771, UJe fcrooad authority of

u Stéle to promote and rego&cle its own econ-
omy. We hold only tt‘bat suctu regulation may
not he accomplished y impiS'ang discriminn-
lorilv higher taxes on iugas?su<lent corpora-
tions solely because they on?ma:,residents.
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| ina S€€ no reason now Cur reus-

ng that view.

[1] In whatever light the State's
jon is cast, acceptance of its
«alien that promotion of domes-
nduslry is always a legitimate
epurpose under equal Protectmn
ysis would eviscerate the Equal
ection Clause in this context. A
le’'s natural inclination Ire*
illy would be to prefer domestic
[ness over foreign. If we accept
State’s view here, then any dis-
inatory tax would be valid if the
It could show it reasonably was
|tided to benefit domestic™ busi-
=U A discriminatory tax would
id or fall dependm? primarily on
a State framed its purpose—as
cliting_one group or as harming
Jaher. "This is a distinction witli-
a dilference, and one that wo
oted last term in an analogous
| text arising under the Commerce
luse. Bacchus Imports, Ltd, v
s, 408 US, at ——-, 82 L Ed 2d
|, 104 S Ct 3049. Sec* n 6, supra.
hold that under the circum-
[aces of this case, promotion  of
jnestic business by discriminating
linst nonresident” competitors is
a legitimate stale purpose.

B

Ile] The second purpose fom.J by
| Courts below to be legitimate
Is the encouragement of” capital
ostment in the Alabama assets
i governmental securities speei-
Lin the statute. W? do not agree

lii. Indeed, under Ihe Suite's analysis, emi'
d nf sei titiny enuld he lusiitied simply >n
rriniml that il luvuied nnc ipnup at ille
,.(Im- nf .inntin r 'l Ins ease dues aid mvnU'e
HPStIUIL. *tS tlt ]
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that this is a legitimate state pur-
pose when furthered by discrimina-
tion. DOMeStic insurers remain enti-
tled to the more favorable rate of
tax regardless of whether they in-
vest in Alabama assets. Moreover,
the investment 1.".cenlive provision
of the Alabama statute does not ena-
ble foreign insurance companies to
eliminate the discriminatory effect
of the statute. No matter how much
of their assets they invest in Ala-
bama, foreign insurance comﬁames
are still required to ﬂay a higher
gross premiums tax than domestic
companies. The State’s investment
incentive provision therefore does
not cure, hut reaffirms, the statute’s
|mfoerm|35|b|e. classification  based
solely on residence. We hold that
encouraging investment in Alabama
assets and securities in this plainly
discriminatory manner serves no le-
gitimate sta'e purpose.

Y

[It] We conclude that, neither of
the two purposes. furthered by the
Alabama domestic dpreference tax
statute and addressed by the Circuit
Court for Montgomery "County, see
supra, at 3 is legitimate under the
Equal Protection” Clause to justity
(lie imposition of the discriminatory
fax at issue here. The judgment of
the Alabama Supreme Court accord-
ingly is reversed, and the case is
remanded for further proceedings
not inconsistent with this opinion.

It is so ordered.

. SI 1. p(I Cd 77-1. the browl nulhoril.v of
a Stale to inornate a.:d regulate il* own eion
tuny We hold only that swell regulation loav
not lie au'oniplediod tsv imposing diM-rimma
tarilv lo/her taxes on iionifMdenl mrpar.i
liooi, i-olelv In-canr-e they ure Mnniv.-iilenl

METROPOLITAN LIFE INS. CO. v WARD

HI 1 Kd Ctl 751
SI-TAItATK OPINION

Justice 0'Connor, with whom
eJustice Brennan, .Justice Marshall

and .Justice Kchnquist join, dissent-

ing.

This case presents a simple ques-

tion: Is it legitimate for a state to
use its taxing power to promote a
domestic insurance industry and to
encourage capital investment within
its borders? In a bolding that can
only be characterized as astonishing,
the Court determines that these pur-
poses are illegitimate. This hoIdmg
IS unsupported by precedent an
subtly distorts the constitutional bal-
ance,” threatening the freedom of
both state and federal legislative
bodies to fashion appropriate classifi-
cations in economic legislation. Be-
cause | d|sa%ree with both the
Court’s method of analysis and its
conclusion, | respectfully dissent.

Alabama’s legislature has chosen
to impose a higher tax on out-of-
state ‘insurance companies and in-
surance comPames incorporated in
Alabama that do not maintain their
principal place of business or invest
assets within the State, Ala Code
§27-4-4 et seq. (1978). This tax seeks
to promote both a domestic insur-
ance industry and capital invest-
ment in Aldbama. A[M] to Juris
Statement  20a-21u. etropolitan
Lite Insurance ComPany, joined b?/
many other out-of-stateinsurers, al-
Ieges,that this discrimination vio-
lates its rights under the Equal Fro-
ledion Clause of the Fourteenth
Amendment, which provides that a
Siate shall not "deny to any person
within its {ur|sd|ct|on the equal pro-
medion of the laws.” Appellants rely

I 1Equal Protection Clause hé-

cause, as corporations, they are not
“citizens" protected by the Pprivileges
and immunities clauses of the Con
stitution. Hemphill v Orlolf, 277 US
537, X48-561), 72 L Ed 978, 48 S Ct
577 (1928). Similarly, they cannot
claim* Commerce Clause protection
because Congress in the McCnrran-
Ferguson Act, 59 Stat 33, 15 USC
SI1011 et seg. 115 USCS 881011 et
seq. |, explicitly suspended Commerce
Clause restraints on state taxation
of insurance and placed insurance
regulation firmly within the purview
of "the several” States. Western &
Southern Life Ins. Co. v State Board
of Equalization, 451 US G48 055. 08
L Ed' 2d 514, 101 S Ct 2070 (1981).

Our precedents impose a heavy
burden on those who challenge local
economic regulation solely on Equal
Protection Clause grounds. In. this
context, our long-established juris-
Pru,dence requires us to defer to a
egi!slat,ure’s,judqment if the classifi-
cation is rationally related to a legit-
imate state purpose. Yet the Court
evades this careful framework Ibr
analysis, melding the proper two-
step mquw{y regardm,g_ the State’s
P,urpos,e and the classification’s rela-
ionship to that purpose into a single
unarticulated éudgment. This tactic
enables the Court to characterize
State goals that have been legiti-
mated by Congress itself as improper
solely bécause it disagrees with the
concededly rational means of differ-
ential taxation selected by the legis-
lature. This unorthodox™ approach
leads to further error. The Court
([yves onlg the most cursory atten-
lon to the factual and legal buses
supporting the State’s purposes and
ignores both precedent and signifi-
cant evidence in the record estab-
lishing Their legitimacy. Most Irou-

703
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bling. tin- Coiirl. discovers in tiu*
Equal Protection Clause- an implied
prohibition against _ classifications
whose purpose is to give- the "home
team™ an advantage over interstate
competitors even where Congress
lias  authorized such advantages.
Ante, at J81L Ed 2d 7s0.

The Court overlooks the uneguivo-
cal language of our prior decisions.
"Unless u classification trammels
fundamental personal rights or s
drawn upon inherently suspect dis-
tinctions such as race, religion, or
ahena,ge,.our.demsmns presume the
constitutionality of the statutory dis-
criminations and require only  that
the classification challenged be ra-
tionally related to a legitimate state
interest.” New Orleans v Dukes, 427
US 297, 303 49L Ed 2d 511, 96 S Ct
2513 11976). See, ng Lehnhausen v
Lake Shore Auto Parts Co. 410 US
356, 35 L Ed 2d 351, 93 S Ct 1001
(1973). Judicial deference is st.ron%-
est where a tax classification is al-
leged to infringe the right to equal
Protegtmn. "[I]n taxation, even more
han in other fields, legislatures pos-
sess the %eatest freedom in classifi-
cation.” Madden v KentuckX, 309
US 83 88 84 1 Ed 590, GO S Ct 406,
125 ALR 1383 11940). "Where the
public interest is served one business
may Ik left untaxed and another
taxed, in nvdor to promote the one
or to restrict or sugpress the other."
Carmichael v Southern Coal & Coke
Co. 01 UP =g, 512, 81 L Ed 1245
57 8 Ci 868, w1 ALR 1327 (1937)
(citations omitted). As the Court em-
Bhatwally nol.-il “in Allied Stores of
hio, Itv.". v Dowers.

r::. rep-.aiedlv been held
and e, ;- ,u>> m hr euiirel.v settled
th.0 ii;,i <f:h e encourages

84 1, lid "id

the location within the State of
needed and useful industries by
exempting them, though nut also
others, from its taxes Is not arbi-
trary and does not violate the
Equal Protection Clause of the
Pourteenth Amendment, Simi-
larly. it has Ion% been settled that
a classilication, though discrimina-
tor){ Is_not arb|trar%{ or violative
of the Equal Protection Clause of
the Fourteenth Amendment if any
state of facts reasonably can be
conceived that would sustain it.”
358 US 522 528 3L Ed 2d 180 79
S Ct 437. 9 Ohio Ops 2d 321, 82
Ohio L Abs 312 (1959) (citations
omitted).

See also Western & Southern Life
Ins. Co. v State Board of Equaliza-
tion, supra, at 674, 68 L Ed 2d 514,
101'S Ct 2070; Minnesota v Clover
Leaf Creamery Co. 449 US 456, -161,
66 L Ed 2d 659, 101 S Ct 715 (1981).

Appellants waived their right to
an evidentiary hearm.P and conceded
that Alabama’s classilication was ra-
tionally related to its purposes of
encouraging the formation of domes-
tic insurance companies and,bnn?-
ing needed services and capital fo
the State. Thus the only issue in
dispute is the legitimacy of these
purposes. Yet it is obviously legiti-
mate for a State to seek to promote
local business and attract capital
investment, and surely those pur-
POSES animate a wide range of legis-
ation in all 50 Stales.

The majority evades the obvious
by refusing to acknowledge the fac-
tual background hearing on the le-
gitimacy of the State’s purpose or to
address the many collateral public
benefits advanced by Alabama. In-
stead. the Court " dismisses (In*
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"rotcelion Clause an implied
jon against classifications
nirposo is to give the "home
m advantage “over interstate
itors even where Congress
ithorized such advantages.
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Court overlooks the unequivo-
iguage of our prior decisions.
'S a classilication trammels
nental personal rights or is
upon inherently suspect dis-
*ns such as race, religion, or
e, our decisions presume the
((]utjonahty of the statutory dis-
lations and require only" that
lassilication challenged e ra-
ly related to a legitimate state
st.” New Orleans v Dukes, *127
> 303,49 L Ed 2d 511, 96 S Ct
%19761 See, ng Lelinhausen v
hore Auto Parts Co. 410 US
H L Ed 2d 351 93 S Ct 1001
) Judicial deference is strong-
here a tax classilication is al-
to infringe the right to equal
ction. "|I]n taxation, even more
in other fields, legislatures pos-
the greatest freedom in classiii-
n.” Madden v Kentuckz, 309
(3 88 84 L Ed 590, 60 S Ct 406,
ALR 1383 (1940). "Where the
ic interest is served one business
be left untaxed and another
d, in order to promote the one
I restrict or sugpress the other."
niehael v Southern Coal & Coke
301 US 495 512 HI L Ed 1245
5Ct 868 109 ALR 1327 ([1937)
itions omitted), As the Court em-
tically noted “in Allied Stores of
0, Inc. v Bowers:

"lljt lias repeatedly been held
nd appears to In* entirely sealed
uit a statute which encourages
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the location within the State of
needed and useful industries hy
exempting them, though not also
others, from its taxes is not arbi-
trary and does not violate the
Equal Protection Clause of the
Fourteenth Amendment. Simi-
larly, it has Ion% been settled that
a classification, though discrimina-
tory, is_not arb|trarty or violative
of the Equal Protection Clause of
the Fourteenth Amendment if any
state of facts reasonably can be
conceived that would sustain it.”
358 US 522, 528, 3 L Ed 2d 480, 79
S Ct 437, 9 Ohio Ops 2d 321, 82
Ohio L Abs 312 (1959) (citations
omitted).

See also Western & Southern Life
Ins. Co. v State Board of Equaliza-
tion. supra, at 674, 68 I, Ed 2d 514,
101 S Ct 2070; Minnesota v Clover
Leaf Creamery Co. 449 US 456, 464,
66 |, Ed 2d 659, 101 S Ct 715 (1981).

Appellants waived their right to
an evidentiary hearm,(rq and conceded
that Alabama’s classilication was ra-
tionally related to its purposes of
encouraging the formation of domes-
tic insurance companies and .br|n(f1-
ing needed services and capital
the State. Thus the only issue in
dispute is the legitimacy of these
purposes. Yet it is obviously legiti-
mate for a State to seek to promote
local business and attract capital
investment, and surely those pur-
Poses animate a wide range of legis-
ation in all 50 States.

The majority evades d(be obvious
by refusing to acknowledge the fac-
tual background hearing on the le-
gitimacy of the State’s purpose or to
address tlu* many collateral public

benefits advanced by Alabama. In-

stead. (he (‘mill ~dismisses the
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State’s arguments b> merely stating
that they were not ruled on by the
courts below. Ante, at -=—-,n 584 L
Ed 2d 758 In point of fact, the full
range.* of purposes documented before
this Court was also argued and docu-
mented before the Alabama Circuit
Court. See Record, Vols VI, VII,
VIII. That court found “at least two
purposes, in addition to raising reve-
nue: (1) encouraging the formation
of new ‘insurance companies in Ala-
bama, and (2) encouraging capital
investment by foreign” insurance
companies in “the Alabama assets
und " governmental securities set
forth In the statute.” App to Juris
Statement 20a-21a (emphasis added).
As appellants concede, these pur-
Poses are simply a step in achievin
he "larger set’ of purposes [whose%
premise ... is that domestic insur-
ance companies, on the whole, ben-
efit the state in ways which foreign
fomgames do not." "Brief for Appel-
ants 31

In any event, it 's settled law that
the appellee may assert any argu-
ment in support of the#udﬁment in
his favor, regardless of whether it
was relied upon by the court below.
Dnndridge v Williams, 397 US 471,
475, n 6, 25 L Ed 2d 491 90 S Ct
1153 S1970). The Court’s failure actu-
ally to resolve whether Alabama
may continue to collect its tax, see
ante, at ~ ,n 10 84 L Ed 2d 762
is ali the more buIIhm};, since appel-
lant.-. took the exceptional step of
conceding the factual issues to as-
sure a speedy resolution of numer-
ous pending lawsuits disruptive of
ind".istrv stability. See Brief for State
0l A-'aska '( al. as Amiri Curiae 1-2
Our precedents do not condone such
a *Ms-*-'u opnroneh to review of slat-
uv mg economic burdens.

See, e.0. Allied Stores of Ohio. Inc. \
Bowers, supra, at 528-529, 3 1 Ed 2d
480. 79 S Ct 437, 9 Ohio Ops 2d 321
82 Ohio L Abs 312, McGowan v
Maryland. 366 US 420, 425, 6 L Ed
2d 393 81 S Ct 1101, 17 Ohio Ops 2d
151 (196b; United States v Carotene
Products Co. 304 US 144 152-153
8 L Ed 1234, 58 S Ct 778 (19383;
Borden’s Farm Products Co. v Bald-
win, 293 US 194 209 79 L Ed 281
55 S Ct 187 (1934). The Court ha

consistently reviewed the validity of
such statutes based on whatever
"may reasonably have been the pur-
Pose and policy of the State Legisla-
ure, in adoptm? the proviso.” Allied
Stores of Ohio, Inc. v Bowers, supra,
at 528-529, 3 L Ed 2d 480, 79 S Ct
437, 9 Ohio Ops 2d 321, 82 Ohio L
Abs 312 It is to that inquiry that |
now turn.

Alabama claims that its insurance
tax, in addition to raising revenue
and promoting investment, P.ro,motes
the formation of new domestic insur-
ance companies and enables them to
compete with the many large multi-
state insurers that currently occupy
some 75% to 85% of the Alabama
insurance market. ApP 80. Economic
studies submitted by the State docu-
ment differences between the two
classes of insurers that are directly
relevant to the well-being of Ala-
bama’s citizens. See id., at 46-129,
Foreign insurers ,t){]plcally concen-
trate on nllfuent, high volume, urban
markets and offer standardized na-
tional policies. In contrast, domestic
insurers such as interveners Ameri-
can Educators Life Insurance Com-
Pany and Booker T. Washington Life
nsurance Company are more likely
In serve Alabama’s rural areas, and
to write low-cost industrial and bur-
ial policies not nliered by Ilie larger
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national companies." Additionally,
Alabama argues persuasively that it
can more readily regulate domestic
insurer? and more effectwele/ safe-
guard their solvency than, that of
insurers domiciled and having their
ptr||nC|pa| places of business in other
stales.

Ignoring these policy considera-
tions, the Court insists that Ala-
bama seeks only to benefit local
business, a purpose the Court labels
invidious. Yet " if the classification
chosen b¥ the State can be shown
actually to promote the public wel-
fare, this is strong evidence of a
legitimate State purpose. See Note,
Taxing Out-of-State Corporations Af-
ter Western & Southern: An Equal
Protection Analysis, 34 Stan L Rev
877, 896 (1982)." In this regard, Jus-
H]cet Frankfurter wisely observed
at:

"|T|ke great divide in the [equal
protection] decisions lies in the
difference” hetween emphasizing
the actualities or the abstractions
of legislation.

"To recognize marked differ-
ences that exist in fact is living
law; to disregard Pracncal differ-
ences and concentrate on some
abstract identities is lifeless
Morey v Doud, 351 US 457, *172 1
L FtI"2d 1185 77 S Ct ,1344 (1957)
(Frankfurter, J,, dissenting).

A thoughtful look at the "actualities
of (th|sf legislation” compels the con-
clusion” that the State’s
legitimate by any lest.

logic."
*

goals are

1 "liudiiMrml insurance” i: tH*etrade h im
lur ii Imv fucu-valui* pulirv typically .-old door-
liidoui ;u,d IUniMIninrd Ihrmish home cvllec-
lioti ol monlitlv or \\i**Llv. pmnmn:- V.o
Imiim eurii-n'ls Ij.i*. ni"i* indti—,l].lot e.-niveio
ri loi,™ - oi m itli-- MOo IlloD.d ill hi

Mil, Ed 2tl

Tin* policy of favoring local con-
cerns in State regulation and taxa-
tion of insurance, which the major-
ity condemns as illegitimate, is not
merely a recent invention of the
States. The Stales initiated regula-
tion of the business of insurance as
early as 1851 See Report of the
Comptroller General, Issues and
Needed Improvements in State Reg-
ulation of the Insurance Business,
GAO Report B-192813 p 5 (Oct. 9,
1979) (GAQ Report). In" 1944, how-
ever, this Court overruled a long
line of cases holding that the busi-
ness of insurance was an intrastate
activity beyond tlu* scope of the
Commerce Clause. United States v
South-Eastern Underwriters  Assn.
322 US 533 88 L Ed 1440 64 S Ct
1162 "The decision provoked wide-
spread concern that the States
would no longer be able to engage in
taxation and effective regulation of
the insurance industry.” Congress
moved quickly, enacting tin* McCar-
ran-Fcrguson” Act within a year of
the decision in South-Eastern”Under-
writers." St. Paul Fire & Marine
Insurance Co. v Barry, 438 US 531
539, 57 L Ed 2d 9320'98°S C| 2923
61978). See Il R R9e£5 No 143 79th
ong, 1st Sess, 2 (1945); 91 Cong Roc
479—480.81945) remarks of Sen; Fer-
uson); id., at” 487 (remarks of Sen.

Ilender).

~The drafters of the Act were sensi-
tive to (lie same concerns Alabama
now vamle/ seeks to bring to this
Court’s aftention: the greater re-
sponsiveness of local insurance com-

m a- is another lortn of insurance popular in
rural Alabama that is tillered exclusively liy
local in-on-i:, liy contrast, Metropolitan I, tie,
like many niullislati* insurers, has discipline
iu'il writing i-veu whole life policies with hire
vuli:"> In)*us $1501H App IA'l-IVh
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Tlhe great divide in the [equal
eptcctionl decisions lies in the
Terence between emphasizing
le actualities or the abstractions
"legislation.

"To recognize = marked difi'er-
nces that exist in fact is living
tv/; to disregard Pracﬂcal dilfer-
nces and concentrate on some
hstract identities is lifeless logic.”
lorev v Doud, 354 US 457, 472 1
_Ed 2d 1485 77 S Ct 1344 (1957)
Frankfurter, J., dissenting).

boughtful look at the "actualities
this legislation” compels the am -
nion” that the State’s goals are

itimate by any test.

. "Industrial mMiram.v" it the trade lorm
a low fare-value policy tyaanlly sold iluor-
uor and maintained through home CO|TIV—
i ol innnthly or weel.lv premiums. Ala
la currently has m ire industrial insurance
titivi* than any other State. llurial itisur-
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The policy of favoring local con-
cerns in State regulation and taxa-
tion of insurance, which the major-
ity condemns as illegitimate, is not
merely a recent invention of the
States. The States initiated regula-
tion of the business of insurance as
early as 1851 See Report of the
Comptroller General, Issues and
Needed Improvements in State Reg-
ulation of the Insurance Business,
GAO Report B-192813 p 5 (Oct. 9,
1979) (GAQ Report). In" 1944, how-
ever, this Court overruled a long
line of cases holding that the busi-
ness of insurance was an intrastate
activity beyond the scope of the
Commerce Clause. United States v
South-Eastern Underwriters Assn.
322 US 533, 88 L Ed 1440 64 S Ct
1162 "The decision provoked wide-
spread concern that the States
would no longer be able to engage in
taxation and” effective regulation of
the insurance industry.” Congress
moved quickly, enacting the McCar-
ran-Ferguson” Act within a year of
the decision in South-Eastern”Under-
writers.” St. Paul Fire & Marine
Insurance Co. v Barry, 438 US 531
539, 57 L Ed 2d 932 '98'S Ct 2923
E1978). See Il R RS& No 143 79I

ong, st Sess, 2 (1! 12; 91 Cong Rec

479-480,31945) remarks of Sen. Fer-

uson); id., at' 487 (remarks of Sen.

I lender).

_The drafters of the Act were sensi-
tive to the same concerns Alabama
now vamly seeks to bring to this
Court's attention: the greater re-
sponsiveness of local insurance com-

iciLIS another for{n.nf INSUrance poputar i
ural Alabama (AL 1S ollorol cll{sweﬁ{,@/
cal.insurers. By contrast, Metropolitan 1.ilc,
| ? |n.mS tmiltisInlf insurers, bus iliscnniin-
Uct! Writing even whote-tib- POIiCIES -witn lace
values below SIT,11(10, App 1V;) 170
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panics to local conditions, llu* diller-
ont insurance needs of rural and
industrial slides, the special advan-
tages and constraints of stale-by-
state regulation, and the importance
of insurance license fees and taxes
as a major source of State revenues.
See, e.0., Hearings on S 1362 hefore
the Senate Subcommittee on the -Jw
diciary, 78tl, Cong, 1st Sess, 3, 1
16-17 (1948) (letter of Gov. SharPe of
South Dakota stressing role of do-
mestic insurers that provide "poor
man" and rural policies adapted to
farming concerns); 90 Cong Rec 6564
$1944) (remarks of Rep Vorhis). "As
his Court observed shortly after-
ward, "[ojbviously Congress’ purpose
was broadly to give support to the
emstmg and future state systems for
regulating and taxing the business
of insurance.” Prudential Insurance
Co._v Benjamin, 328 US 408 429 [90
L Ed 1342 66'S Ct 1142 164 ALR
470] (1946).” St. Paul Fire & Marine
Instrance Co. v Barr%, supra, at 539,
57 L Ed 2d 932,98 STt 2923

The majority opinion correctly
notes that Congress did not intend
the McCarran-Ferguson Act to give
the States any power to tax or requ-
late the insurance industry other
than they already possessed. But the
legislative history cited by the ma-
jority, ante, at ,N7 8L Ed 2
760, relates not to differential taxa-
tion but to decisions of this Court
that had invalidated State taxes on
contracts of insurance entered into
outside the State’s jurisdiction. See
II' R Rep No. 143 71" Cong, 1st
Sess, 3 (1945). The Court falls to
mention that at the t:re the Act
was under consideration the taxing
schemes of Alabama, 'e ".ia. Ar-
kansas, lllinois, Kansas. ['en:s:cky,
Maine, Michigan, MissKslig'f. eMtio,
Oklahoma. Qregon, S,t:¢  1ta,

Tennessee. Texas, Washm%ton,.a.mj
Wisconsin all incorporated lax dilli-i-
entials favoring domestic insurers
See App 877-379.

Any doubt that Congress’ intent
encompassed taxes that, discriminate
in favor of local insurers was dis-
Belled in Prudential Insurance Co v

enjamin. Cf. Note, Congressional
Consent to Discriminatory State Le
islation, 45 Colum L Rev 927 119-
(discussing the issues of constitu-
tional power posed by the Act).
There a foreign insurer challenged a
tax on annual gross premiums im-
posed on foreign but not domestic
Insurers as a condition for renewal
of its license lo do business. Con-
gress, the foreign insurer argued,
was powerless to sanction the tax at
issue hecause "the commerce clause
"oy its own force’ forhids discrimina-
tory state taxation.” Prudential In-
surance Co. v Benjamin, 328 US 408,
426.90 L Ed 1342 66 S Ct 1142 164
ALR 476 (1946). A unanimous Court
rejected the argument that exacting
a 39r gross premium tax from for-
eign insurers was invalid us “some-
how technically of an inherently dis-
criminatory character.” Id., at” 432
90 L Ed 1342 66 S Ct 1142 164 ALR
476. The Court concluded that the
McCarran-Ferguson Act's elibct was
“clearly to sustain the exaction and
that this can he done without violat-
ing any __constitutional provision.”
Id., at 427, 90 L Ed 1342 66 S Ct
1142, 164 ALR 476 (-v&...JU a-M-d).

Benjamin expressly noted that
nothing in the Egual Protection
Clause forbade the State to enact a
law such os tlie tax at issue. Id., at
438 and n 30,90 L Ed 1342 66 S Cl
1142 164 ALR -1/ In this regard
the Court relied In part on Hanover
Fire Ins. Co. v !"irding. 272 US 194
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71 L lid 372, 27 S ClI 1?1, 19 ALR
7.7 (19263, a decision tlicit explicitly
loeogni/.ed that differential taxation
of revenues ol foreign corporal ions
may not be arbitrary nr without
reasonable basis. See Western &
Southern Lilo Ins. Co. v State Board
oI’ Equalization, *151 US, at£ n 17
818 I-Ed 2d $14, 100 S Cl 2070. Thu

ommerce Clause, Benjamin empha-

sized. is not a "one way street"lbut
encompasses congressional ;[)ower "0
discriminate against inters

merce and in favor of local trade,”
"subject only to the restrictions
placed upon ‘its authority bsy other
constitutional provisions.” 328 US,
at 434 90 L Ed 1342 66 S Ct 1142
164 ALR 476. Where the Stales and
Congress have acted in concert to

effect a policy .favorin% local con-
cerns, their action must be upheld
unless it unequivocally exceeds

"some explicit and compelling limi-

tation imposed hy a constitutional
provision or provisions designed and
Intended to outlaw the action taken
entirely from our constitutional
framework.” Id., at 435-436, 90 L Ed
2d 13112 66 S Ct 1142 161 ALR 476.

Our more recent decision in West-
under-

ern & Southern in no way unde
mines the force of the analysis in

Benjamin. Western * Southern con-

firms that dijfferential
taxes are not immune
as "privilege” taxes,

premium
from review
but i also

teaches that the Constitution re-
quires only that discrimination be-
tween doniestic and foreign corpora-

tions bear a rational relationship to
u legitimate state purpose. Benjamin
clearly recognized that differentially
taxing foreign insurers to promote a

local Tnsurance industry was a legiti-
con-

mate State purpose completely co
sonant with Congress' purpose’in tie*
McCarrnn Fergus'>n Act.

nun

ate com-

HI L. lid 2d

The contemporary realities of in-
surance regulation and taxation con-
tinue tojustify a uniquely local per-
spective.” Insurance regulation and
taxation must serve local social poli-
cies mcl,udmg assuring the solvency
and reliability of companies doing
business in the State and providing
special protection for those who
might be denied insurance in a free
market, such as the urban poor,
small businesses and family farms.
&1AO Report 10-13; State Insurance

eqgulation, Hearing before the Sub-
committee on Antitrust, Monopoly
and Business Rights of the Senate
Committee on the Judiciary, 96lh
Cong, st Sess, 19-21 (1979) (herein-
after Insurance Regulation). Cur-
rently at least 28 of the 50 States
employ a combination of investment
incentives and differential premium
taxes favoring domestic insurers to
encourage local investment of po,hcy-
holders™ premiums and to partially
shelter smaller domestic ‘insurers
from competition with the large
multistate companies. App 66.

State insurance commissions vary
widely in manpower and expertise.
GAO " Report 14 In practice, the
State of |nqorPorat|on eXercises pri-
mary oversight of the solvency of jts
insurers. Id., at 36-38. See generally
Dunne, Risk, Reality, and Reason in
Financial Services Dere(t],ulatlon: A
State Legislative Perspective, 2J Ins
Reg 3429(1981) (prepared by the Con
lerenee of Insurance Législators).
See, e.0. Ala Code §27-2- Suag
1984); 1 Rev Stat, ch 73, \7
gl ): (power to examine hooks of
omestic insurers); Ala Code §27-32-
| et seq. 81975); 1 Rev Slat, ch 73
"11'799, 800 11983) (commissioner’s
authority to assume control to pro*
vent msolvencgg' see generally Wis.
Siit Ann, eh 620, Prefatory Commit-
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| Ed 372 7S Ct 179 49 ALU
| (19263, a decisjon that explicitly
ognized that, differential taxation
revenues of foreign corporations
g not be arbitrary or without
sonablc basis. See Western &
olhern Life Ins. Co. v State Board
Equalization, 151 US, at 5564 n_ 17
L Ed 2d 514,101 S Ct 2070. The
emmerce Clause, Benjamin cmpha-
ed, is not a "one way street” but
compasses congressional Power "to
scriminate, against interstate com-
erce and in Tfavor of local trade,”
jubject only to the restrictions
iced upon “its authority %y other
Institutional provisions,” 328 US,
434,90 L Ed 1342 66 S Ct 1142
L ALR 476. Where the States and
ingress have acted in concerl to
lect a policy favoring local con-
erns, their action must be upheld
nless it  unequivocally exceeds
eome explicit and compelling liini-
ttion imposed by a constitutional
revision or provisions designed and
".tended to outlaw the action taken
ntirely from our constitutional
-amework." 1d., at 435-436, 90 |, Ed
d 1342, 66 S Ct 1142, 164 ALR 476,

Our more recent decision in West-
rn & Southern in no way under-
nines the force of the analysis in
lenjamin. Western & Southern con-
irms that differential premium
axes are not immune from review
IS "privilege” taxes, but it also
caches that the Constitution re-
piires only that discrimination be-
ween doniestic and foreign corporn-
ions hear a rational relationship to
i legitimate state purpose. Benjamin
dearly recognized that differentially
taxing foreign insurers to promote a
local insurance industry was a legiti-
mate State purpose completely Con-
sonant with Congress’ purpose‘in the
McCarran-Ferguson Act.

768

HI 1. Ed 2.1

The contemporary realities of in-
surance regulation and taxation con
tinue to justify a uniquely local per-
spective.” Insurance regulation and
taxation must serve local social poli-
cies mcludm;}; assuring the solvency
and reliability of companies doing
business in the State and providing
special protection for those who
might be denied insurance in a free
market, such as ihe urban poor,
small businesses and family farms.
C1A0 Report 10-13; State Insurance
Regulation, Hearing before "he Sub-
committee on Antitrust, Monopoly
and Business Rights of tne Senate
Committee on the Judiciary, 96th
Cong, 1st Sess, 19-21 (1979) (herein-
after Insurance Regulation). Cur-
rently at least 28 of the 50 States
employ a combination of investment
incentives and differential premium
taxes favoring domestic insurers to
encourage local investment of po,th/-
holders™ premiums and to partially
shelter smaller domestic ‘insurers
from competition with the large
multistate companies. App 66.

State insurance commissions vary
widely in manpower and expertise.
GAO" Report 14 In practice, the
State of incorporation exercises pri-
mary oversight of the solvency of its
insurers. Id., at 36-38 Sec generally
Dunne, Risk, Reality, and Reason in
Financial  Services [')ere?,ulatlon: A
State Legislative Perspective, 2J Ins
Reg 342 (1984) (prepared by the Con-
ference of Insurance LEgislators).
See, e.0. Ala Code §27-2-21 ts%g
1984); 1M Rev Stat, ch 73
81 ): (power to examine hooks of

omestic insurers): Ala Code § 27-3-
1et seq. 19751; fll Rev Slat, ch 73
' 799, "800 (1983) (commissioner's
authority to assume control to pre-
vent msolvencaQ' see generally Wt-
Stat Ann, ch 620, Prefatory Commit-

%
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tee Comment—1971, pp 536, 546
11980) (noting lesser control _over
nondomestic’s financial operations!,
Even the State-of-incorporntion’s ef-
forts to requlate a multistate insurer
may be seriously hampered by the
difficulty of gaining access to records
and assets in forty-nine other States.
Dunne, supra, at '356. Thus the secu-
rity of Alabama's citizens who pur-
chase insurance from out-of-state
companies may depend in part on
the ‘diligence of another State's in-
surance commissioner, over whom
Alabama has no authority and lim-
ited influence. In the event of finan-
cial failure of a foreign insurer the
State may have difliculty levying on
out-of-state assets. See,” e.g., South
Carolina ex rel Phoenix Life Ins. Co,
v McMaster. 237 US 63 73,59 L Ed
839, 35 S Ct 504 11915). Since each
State maintains its own insurance
guarantee fund, the domestic insur-
ers of the States where a multistate
insurer is admitted to do business
may uIt|mate|Y be forced to absorb
local pohcyho ders’ losses. Dunne,
supra, at 372-373.

‘Many have sharply criticized this
piecemeal system, seg, e.g., GAO Re-
Eort i-iii: Schmalz, Tlu* Insurance
xemption: Can it he Modified Suc-
cessfull%?, 48 ABA Antitrust L J 579
(1979), but Congress has resisted sug-
gestions tiiat it modify the Mct’ar-
ran-Ferguson Act to permit greater
federal ‘intervention. See GAQO Re-
ort 1 Insurance Regulation, supra.
his Court cannot ignore the exigen-
cies of contemporary insurance regu-
lation outlined above simply because
it might prefer uniform federal regu-
lation. Given the distinctions in edse
of regulation and services rendered
by foreign and domestic insurers, we
cannot dismiss as illegitimate the
State's goal of promoting a healthy

local insurance industry sensitive to
regional dilferences and composed of
companies that agree to subordinate
themselves to the Alabama Commis-
sioner’s control and to maintain a
principal place of business within
Alabama’'s " borders. Though econo-
mists might dispute the efficacy of
Alabama’s tax, "[p%arnes challenging
legislation under the Equal Protec-
tion Clause cannot prevail so long as
it is evident from all the considera-
tions ﬁresented to (the legislature),
and those of which we may take
judicial notice, that, the question is
at least debatable.”" Western &
Southern Life Ins. Co. v State Board
of Equalization, 451 US, at 674, 68 L
Ed 2d 514, 101 S Ct 2070, quoting
United States v_Carolene Products
Co. 304 US. at 154 82 L Ed 1234 58
S Ct 778 Moreover, appellants
waived their nquht to challenge the
tax measure’s effectiveness.

Despite abundant evidence of a
legitimate state purBose, the major-
ity condemns Alabama's tax as
“purely and completely discrimina-
tory™ and “the very sort of parochial
discrimination that the Equal Pro-
tection Clause was intended to pre-
vent.” Ante, at -—-, 84 L Ed 2d
759. Apparently, the ma{onty views
a_n){ favoritism“of domestic commer-
cial entities as inherently suspect,
The majority ignores a long line of
our decisions. In the past this Court
has not hesitated to aEpIy the ra-
tional basis test to regu,atorg classi-
fications that distinguish Dbetween
domestic and out-of-state cor[[)ora-
tions or burden foreign interests to
rotect local concerns. The Court
as always, r_eco?mzed that there are
certain légitimafe restrictions or pol-
icies in which, "[b)y definition, dis-
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crimination  against.  nonresidents
would inhere."™ Arlington L'ountv
Hoard v Richards, I'M US 5 7, ™4 I.
led 2d 4. 98 S Ct 24 (19771 (per
curiam). For example, where state of
incorporation or principal Blla,ce of
business ailed the State’s ability to
regulate or exercise its jurisdiction,
a State may validly discriminate  be-
tween foreign and ‘domestic entities.
See G. D. Searle it Co. v Cohn, 1%
US 404, 71 L Ed 2d 250, 102 S Ct
1187 (1982) (difliculty of obtaining
jurisdiction” over nonresident corpo-
ration provides a rational basis for
exceptm% such corporations from
statute ol' ||m|tat|0n55); Metropolitan
Cr.sualtv Ins. Co. v Brownell, US
580, 79 L Ed 1070, 55 S Ct 538 11935)
(domicile of insurer relevant to stat-
ute of limitations as fore|qn insurers
oliices and funds generally located
outside state); Board of Education v
[llinois, 203" US 553, 502, 51 L Ed
314, 27 S Ct 171 (1906) (State’s
?reater control over domestic than
orehgn nonprolit corporations justi-
fies discriminatory tax).

A State may use its taxing power
to entice useful foreign industry, see
Allied Stores of Qhio, Inc. v Bowers
358 US, at 528, 3 L Fd 2d 480, 79°S
Ct 437,9 0hio Ops 2d 321. 82 Ohio L
Alts 312 or to make residence
within its_boundaries more attrac-
tive, see Zobol v Williams, 457 US
55, 67-68, 72 L fid 2d 672, 102 S Ct
2309 11981 (Brennan, J., concur-
ring). Though such measures might
run”afoul of the Commerce Clause,
“litlo one disputes that a State may
enact laws pursuant to its police
powers that have the purpose and
effect of encouraging domestic indus-
tr&" Bacchus Imports, Ltd. v Dias.
68LIS -, 8L Ed 2d 800.
KM S Cl 3ul9 11984 Western &
Southern Life Ins. Co v State Board

K] L Ed 2d
f Equalization, supra, at 668, 68 L
d 2d 514, 101 S Ct 2070. Cl. Edgar
MITE Corp. 457 US 624, 646, 73 L
d 2d 269, 102 S Ct 2629 (1982)
Powell, ). concurring in Part) mol-
Ing State's interest in protecting re-
gionally based corporations from ac-
quisition by foreign corporations).

Moreover, the Court lias held in
the dormant commerce clause con-
text that a State may provide subsi-
dies or rebates to domestic but not
to foreign enterprises if it rationally
believes that the former contribute
to the State’s welfare in ways that
the latter do not. Hughes v Alexan-
dria ScraB Corp. 426 US 794, 49 L
Ed 2d 220, 96 S Ct 2488 (1976).
Although the Court has divided on
the circumstances in which the dor-
mant Commerce Clause allows such
measures, see id,, at 817, 49 L Ed 2d
220, 96 S Ct 2488 (Brennan, J., dis-
sentm%%, surely there can be no dis-
pute that they are constitutionally
permitted where Congress itself has
affirmatively authorized the States
to promote” local business concerns
free of Commerce Clause constraints.
Neither the Commerce Clause nor
the Equal Protection Clause bars
Congress from enacting or authoriz-
ing the Stales to enact legislation to
protect industry in one State "from
disadvantageous competition” with
less stringently regulated businesses
in other States. Model v Indiana, 452
US 314, 329, 69 L Ed 2d 40, 101 S Ct
2376 (1981). See also Western &
Southern, supra, at 669, 6b L Ed 2d
514, 101'S Ct 2070 (with congressio-
nal approval, States mae(/, promote
domestic insurers by seeking to de-
ter other States from enacting dis-
criminatory or excessive taxes).

The majority’s attempts to distin-
guish these precedents are uncon-
etaring. First' the majority suggests

0
E
v
E
(
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uinatinn  against nonresidents
Hd inhere.’ Arlm%ton Count
rd v Richards, 434 US 5 7 54
24 98 S Ct 24 (1977? (per
inn) For example, where slate ol
rporation or principal gllalce o
-ness affect the State’s ability to
Rate or e..ercise its jurisdicfion,
tate may validly discriminate be-
en foreign and "domestic entities.
G. D._Searle & Co. v Cohn. 455
404, 71 L Ld 2d 250, 102 S Cl
7 (1982) (difficulty of obtaining
sdiclion” over nonresident cor-,
on provides a rational basis for
epting such corporations from
ute of ||m|tat|0n55); Metropolitan
unity Ins. Co. v Brownell, 294 US
«79'L Ed 1070, 55 S Ct 538 (1935)
-nicile of insurer relevant to stat-
of limitations as fore|(_1n insurers
ms and funds generally located
side state); Board o' Education v
nois, 203" US 553 562, 51 L Ed
L 21°S Ct 171 (1906) (State's
ater control over domestic than
sign nonprofit corporations justi-
disc- iminatoi.v tax).

t State may use jts taxing power
emice usefdl foreign industry, see
ied Stores of Ohio, inc. v Bowers
<US, at 528 31, Ed 2d 480, 79 S
437.9 Ohio Ops 2d 321, 82 Chio L
s 312 or to make residence
hin its boundaries more attrac-
N see Zobel v Williams, 457 US
67-68, 72 L Ed 2d 672 102 S Ct
)] %1982) (Brennan, J., concur-
P' hough such measures might
afoul of the Commerce Clause,

o one disputes that a State may
ict laws pursuant to its police
vers (hat have the purpose and
ot of encouraging domestic indus-
" Bacchus Imports, I.td. v Dias,
: .82 L Ed 2d 200

1S Ct 3049 (19341 Western &
athern Life Ins. Co. v State Board

ANLKd21

of Equalization, supra, at 668, 68 L
Ed 24 514. 101 S Ct 2070. | ' Edoar
V MITE Corp. 457 US 624, 646. 73 L
Ed 2d 269, 102 S Ct 2629 (1982
(Rowell, J. concurring in Part) (not-
Ing State's interest in protecting re-
gionally based corporations from ac-
quisition by foreign corporations).

Moreover, the Court has held in
the dormant commerce clause con-
text that a State may provide subsi-
dies or rebates to domestic but not
to foreign enterprises if it rationally
believes that the former contribute
to the State’s welfare in ways that
the latter do not. Hughes v Alexan-
dria Soap Corp. 426 US 794, 49 L
Ed 2d 220, 9% S Ct 2488 (1976).
Although the Court has divided on
the circumstances in which the dor-
mant Commerce Clause allows such
measures, see id,, at 817, 49 L Ed 2
220,96 S Ct 2488 (Brennan, J.. dis-
sentm%%, surely there can he no dis-
pute that they are constitutionally
permitted where Congress itself has
affirmatively authorized the States
to promote” local business concerns
free of Commerce Clause constraints.
Neither the Commerce Clause nor
the Equal Protection Clause bars
Congress from enacting or authoriz-
ing the States to enact legislation to
protect industry in one Slate "from
disadvantageous competition” with
less stringently regulated businesses
in other States, llodel v Indiana, 452
US 314, 329, 69 L Ed 2d 40, 101'S Ct
2376 (1981). See also Western &
Southern, suPra, at 669, 68 L Ed 2d
514, 100°'S Ct 2070 (with congressio-
nal approval, States ma% promote
domestic insurers by seekin

tg to de
ter other States from enacting dis-

criminatory or excessive taxes).

The majority’s attempts to distin-
guish these precedents are uncon-

vincing. First' the majority suggests

METROPOL'TAN EIFK INS. CO. vWARD
kill, 21751

that a State purpose might he legiti-
mate lor purposes of the Commerce
Clause but somehow illegitimate for
8urposes ol the Equal” Protection
lause. No basis is advanced for this
theory because no basis exists. The
test o/ a legitimate State purpose
must be whether it addresses valid
State concerns. To su%gest that the
purpose’s legitimacy, chameleon-like,
chanqes accordmg to the constitu-
tional clause cited in the complaint
IS merely another pretext to escaPe
the clear message of this Court’s
precedents.

Next the majority asserts that "a
State may not constitutionally favor
its own fesidents by taxing fore|g1n
corporations at a higher rate solely
because ol' their residence,” cmng
cases that rejected discriminatory a
valorem property taxes, defended as
taxes on the "privilege” of domg
business. Ante, at -——, 84 L Ed 2
759-760. See, e.q, WHYY, Inc. v
Glusshoro, 393 US 117, 21 L Ed 2d
242,89 S Ct 286 (1968%; Wheelln%
Steel Corp. v Glander, 337 US 562, 9
L Ed 1544 695 Ct 1291 40 Ohio Ops
101, 55 Ohio L Abs 305 (1949%' Han-
over Fire Ins. Co. v Harqu, 72 US
494 71 L Ed 372 47 S Cl 179, 49
ALR 713 (1926); Southern R. Co. v
Greene, 216 US 400, 54 L Ed 536, 30
S Ct 287 (1910). These decisions were
addressed in ‘Western & Southern,
and the classifications were charac-
terized as impermissibly discrimina-
tory because they did not " ’rest oil
dillerences pertinent to the subject

in respect ol which the classification
is made.”” 46 at 668, Ed
20 511, 101 S Ct 2070, quoting
Power Manufacturing Co. v Saun-
ders, 274 US 490, 494, 71 L Ed 1165,
47 S Ct 678 (1927). As the majority
concedes, none of these decisions in-
timates that the tax statutes at issue
in the decisions rested on relevant
differences between domestic and
foreign corporations or had purposes
other than the raising of revenue at
Hé%seout-of—state corporations'  ex-

In fact, the Court noted in several
of these opinions that foreign corpo-
rations may validly be taxed at a
higher rate if the classification s
based on some relevant distinction,
No such distinction, however, had
been demonstrated or even alleged.
See WHYY, Inc. v Glasshoro, supra
at 120, 21 L Ed 2d 242 89 S Ct 286
("This is not a case in which the
exemption was withheld by reason of
the foreign corporation’s failure or
inability to benefit the State in the
same measure as dc domestic non-
8rof|t corporations"); Wheelmg Steel
0?' v Glander, 337 US, at 572 93
[ Ed 1544, 69 'S Ct 1201, 40 Chio
Ops 101 55 Ohio L Abs 305 (“the
inequality is not because of the
slightest ‘difference in Ohio’s_relation
to "the decisive transaction”); South-
ern R. Co. v Greene, 216 US, at 416
417,54 L Ed 536, 30 S Ct 287 (par-
ties conceded that the business of
the foreign and domestic corpora-
tions was precisely the same).- Lack-

2. The only cited suitlxiritv dial arguably nuiry alliimnoce, winch tins precedcnhnl

addressed llie issue raised in the inslant ease
c- a pet curiam reversal and remand withunt
opinion ol a derision upholding a discTimina-
lory ad valorem tax on a foreign insurer's
fixtures and oilier tangible property See Ite-
>erve l.ife Ins. Co. \ U-avers, dSO CS 253. 11 I
Iid 2-1 959, US S Ct ilSl -luila, A reversal and
icmniid is more cnigmalu - veil ilian a sum

value only a:; lu "the purist issues iiocv.-rur
ily presented and necessarily decided." Man
del v lli-adlev, 432 US 17!, 17I5. 51 I, to) 21
lim, )7 S Cl 2238 11977). Decisions vvitlioui
opinum may not lie equaled with "an opinion
by (In.,, Ciiini tro.ling llie question on the
merits." See tolelmau v .lordan, .115 IIS (>5!,
I1>70 iVl :i'i 1 tol 21 <;ii2, 91 S Cl 1JIV t19741

)
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it); it thrc.shhold requirement of
an articulated distinction relevant to
an asserted purpose, tin; classifica-
tions at issue in these decisions
could never have survived rational
basis scrutmi/ and no such analysis
was oven aftempted. These prece-
dents do not answer the question
Posed hy this case: whether a legisla-
ure may adopt differential  tax
treatment o' domestic and fore|%n
insurers not 5|mE|y,to raise addi-
tional revenue but with the purpose
of affecting the market as an "in-
strument of economic and social en-
ineering"? P. Hartman, Federal
imitations on State and Local Tax-
ation 83:2 (1981). The majority’s
suggestion that these cases necessar-
ily decided the issue before us. as
promotion of domestic business is
‘logically the primary reason for
enacting discriminatory taxes such
as thosé at issue [[m the cited cases|,"
is mere sgecula ion. See ante, at
N6 8l1LEd 2d---

In tr,eatm% these cases as apposite
authority, the majority agam closes
its eyes to the facts. Alabama does
not tax at a higher rate solely on the
basis of residence; it taxes insurers,
domestic as well as.fo.re|g1n, who do
not. maintain a principal place of
business or substantial assets in Ala-
bama, based on conceded distinctions
in the contributions of these insur-
ers us n class to the State’s insur-
ance objectives. The major|t%/ 0b-
scures the issue by observing that a
%w,en “foreign insurance company
oing the same type and volume of
business in Alabama as a domestic
company" will pay a higher tax.
Ante, & 8l L I'M 2d 755

1iMp'fd, ulnm follcr consideration of or. issue
under plenary ro'iew. the Comt lios net hesi-
- t" discard a rule which a line of sum
" u" ilirinaiues may appear lo fee.c estab-

84 [, Kd 2d

Under our precedents, lax classifier
lions need merely "res|t| upon some
reasonable consideration of differ-
ence or policy." Allied Stores of
Ohio, Inc. v Bowers, supra, at 527, 3
L Ed 2d 483 79°S Ct -137 9 Ohio Ops
2d 321, 82 Ohio L Abs 312 Rational
basis scrutiny does not require that
the classilication be mathematically
precise or that every foreign insurer
or every domestic company fit to
perfection the general profile on
which the classification is based.
"(T]he Equal Protection Clause does
not demand a surveyor's precision”
in fashioning classifications. Hughes
v Alexandria Scrap Corp. 426 US at
811 49 L Ed 2d 220, 96 S Ct 2488,

\

Because Alabama’s classification
bears a rational relationship to a
legitimate purpose, our precedents
demand that it be sustained. The
Court avoids this clear directive by a
remarkable evasive tactic. It simply
declares that the ends of promotmg
a domestic_insurance industry an
attracting investments to the” State
when accomplished through the
means ol discriminatory taxation
are not legitimate staté purposes.
This bold assertion marks a darastic
and unfortunate departure from es-
tablished equal protection doctrine.
By collapsing the two prongs of the
rational  baSis test into one, the
Court arrives at the ultimate issue—
whether the means arc constitution
—without ever engaging in the def-
erential inquiry we have adopted as
a brake on'judicial impeachment of
legislative policy choices, In addition
tounleashing an undisciplined form

lished" Kusari v Steiiiherj;, 41!) US .'179, :I')t,
wi. |. isd 3d r.ji tr>s ct n:ii iiturger, (* .1,
iuncut rimp i)li7z.r>
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llu- lhreshhold requirement ol
«tii'til:it<>d distinction relevant to
asserted purpose, the clnssiliea-
s at issue in these decisions
d never have survived rational
S scrut|n¥ and no such analysis
even aitempted. These prece-
's do not answer the question
« by this case: whether alegislu-
e may adopt differential” tax
iment of domestic and foreign
irers not 3|mPIy.to raise addi-
al revenue but with the purpose
Iffecting the market as an “in-
unent of economic and social en-
mering"? P, Hartman, Federal
'stations on State and Local Tux-
n 8§3:2 (1981). The majority’s
/'estion that these cases necessar-
decided the issue before us, as
iiot.an of domestic business is
dcally the primary reason for
cling” discriminatory taxes such
hose at issue [t[n the cited cases],”
:nere speculation. See ante, “at
ne6sLEd2d .

| treatm% these cases as apposite
hority, the majority a%am closes
s to the facts. ‘Alabama does
tax at a higher rate solely on the
is of residence; it taxes isurers,
lestic as well as,fo_reqn, who do
maintain a principal place of
mess or substantial assets in Ala-
", based on conceded distinctions
(lie contributions of these insur-
as a class to the Slate’s insur
0 objectives. The majority ob-
res the issue by observing that a
m "foreign insurance company
ig the same type and volume of
mess in Alabama as a domestic
ipativ" will pay a higher tax.
e, at .84 L Ed”2d 755

i . it])i>i toller consideration of an issue

r plenary review. Il,e t'ouri Inis mil lium-

: to discord :i iule winch a line of one
nliirninniTs limy appear n> have e.iole

hii, r« 2d

Under our precedents, lax classifica-
tions need merely "res|l| upon some
reasonable consideration of dilfcr-
i-nce or policy." Allied Stores _ of
Ohio, Inc. v Bowers, supra, at 527, 3
L Ed 2d 480, 79°S Ct 437, 9 Ohio_ Ops
2d 321, 82 Ohio L Abs 312 Rational
basis scrutiny does not require that
the classification be mathematically
precise or that every foreign insurer
or every domestic “company (it to
perfection the general profile on
which the classification is based.
"[T|he Equal Protection Clause does
not demand a surveyor’s precision”
in fashioning classifications. Hughes
v Alexandria Scrap Corp. 426 US at
814, 49 L Ed 2d 220, 96 S Ct 2483

)

Because Alabama’s classification
bears a rational relationship to a
legitimate purpose, our precedents
demand that it be sustained. The
Court avoids this clear directive by a
remarkable evasive tactic. It simply
declares that the ends of promotmg
a domestic_insurance industry an
attracting investments to the” State
when accomplished through the
means of discriminatory taxation
are not legitimate staté purposes.
This hold assertion marks a drastic
and unfortunate departure from es-
tablished equal protection doctrine.
By collapsing, the two prongs of the
rational basis test into one, the
Court arrives at the ultimate issue—
whether the means are constitution
—without ever engaging in the def-
erential inquiry we have adopted as

a brake on'judicial impeachment of

legislative policy choices. In addition
to"unleashing an undisciplined furm

fished." Kusari v Sleinfierp, 41S US 17"
171 1d 72 M1, MBS Ct fi.TJ dtuirei, V.
concurnnpi Hi)75i.
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of Egual Protection Clause scrutiny,
the Court’s approach today has seri-
ous implications for the adthority of
Congress under the Commerce
Clause. Groping for some hasis for
Ibis radical departure from equal
ﬁrotect|on analysis, the Court draws
eavily on Jusfice Brennan’s concur-
ring opinion in Allied Stores v Row-
ers, 358 US 522, 530, 3L Ed 2d 480
79'S Ct 4379 Ohio Ops 2d 321, 82
O lio L Abs 312 (1959), as support for
it.; argument that "the Equal Protec-
tion Clause forbids a State to dis-
criminate in favor of its own resi-
dents solely by burdenm% "the resi-
dents of other state members of our
federation.”” Ante, at ---, 84 L Ed
20 759,4§uot|ng 38 US, at 533 3L
Ed 2d 480, 79°S Ct 437, 9 Ohio Ops
2d 321,82 Ohio L Abs 312

As noted in Western & Southern,
Justice Brennan’s interpretation has
not been adopted by the Court,
"which has subsequentl% required no
more than a rational basis for dis-
crimination by States against out-of-
state interests in the context of
equal _protection litigation," 451 US
at 667, n 21, 68 L Ed 2d 514, 101 S
Ct 2070. More importantly, to the
extent the Court today Plurports to
find in the E(%ual Protection Clause
an instrument of federalism, it en-
tirely misses the point of Justice
Brennan’s analysis. Justice Brennan
reasoned that” "[ljlu: Constitution
furnishes the structure for the oper-
ation of the States with respect to
the National Government and with
respect to each other" and that "the
E(Lual Protection Clause, among its
other roles, operates to maintain
this principle ot federalism.” 358 US
at. 512 3L Ed 20480, 79°S Ct 437, 9
Ohio Ops 2d 32], 82 Ghio L Abs 312
Favoring local business as an end in
itself might lie "rational” but would

be antithetical to federalism Accept-
ing arguendo this interpretation, we
have Shown that the measure at
issue here does not benefit local busi-
ness as an end in itself hut serves
important ulterior goals. Moreover
any federalism component of equa|
grotectmn is fully vindicated where
ongress has explmtlr validated a
arochial focus. Surely the Equal
rotection Clause was ‘not intended
to supplant the Commerce Clause,
foiling Congress’ decision under its
commerce powers to "affirmatively
?erm[t,(some measure of] parochidl
avoritism” when necessary to a
healthy federation. White v’ Massa-
chusetts Council of Construction Em-
loyers, 460 US 204, -—-. 75 L Ed
d’1 103 S Ct 1042 $198.3). Such a
view of the Equal Protection Clause
cannot be reconciled with the Mc-
Carran-Ferguson Act and our deci-
sions in Western & Southern and
Benjamin.

Western & Southern established
that a state may validly tax out-of-
state corporations at a higher rate if
its goal Is to promote the ahility of
its domestic businesses to compete in
interstate  markets. Nevertheless,
tlu; Court today concludes that the
converse policy ‘is forbidden, striking
down legislation whose purpose. is to
encourage the intrastate activities of
local business concerns hy permit-
ting them to compete effectively on
their home turf. In essence,” the
Court declares "We will excuse an
unequal burden on fo,reu[]n insurers
if the State’s purpose is fo foster its
domestic insurers activities in other
States, but the same unequal burden
will be unconstitutional when em-
ployed to further a policy that places
a figher social value on the domes-
tic insurer’s hoinestate than inter-
state activities." This conclusion is
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not drawn from tho Commerce
Clause, the textual source of consti-
tutional restrictions on Stale inter-
ference with interstate competition.
Reliance on the Commerce Clause
would, of course, be unavailing here
in view of the McCarran-Fer?uson
Act. Instead the Court engrafts its
own economic values on the Egual
Protection Clause. Beyond guarding
against arbitrary or ‘rrational dis-
crimination, as “interpreted by the
Court today this Clause now prohib-
its the effectuation of economic poli-

cies, even where sanctioned by Con- J

gress, that elevate local concerns
over interstate competition. Ante, at

.84 LEd2 . "But a consti-
tution is not intended to embody a
particular economic theory ...." It
Is made for people of fundamentally
differing views.” Lochner v New
York, 198 US 75-76, 49 L Ed
987, 25 S Ct 539 1905)5Ho|mes, J
dissenting). In the heyday of eco-
nomic due process, Justice Holmes
warned:

"Courts should he careful not to
extend éthe express] prohibitions
|of the Constitution] beyond their
obvious meaning by reading into
them conceptions of public “policy
that the particular Court ma
hapEen to entertain,” Tyson
Brother v Banton, 273 US 418
445146 71 L Ed 71h, <7S Ct 426,
58 ALR 1236 ,1927, ESHoImejs, J.
dissenting; joined by Brandeis, J)
(emphasis added).

Ignoring the wisdom of this obser-
vation, the Court fashions its own
brand of economic e-wnl protection.
In so domg, it supplan- :a legislative
policy endorsed by ba h on?ress
and ‘the individual S. ,;es that ex-
plicitly sanctioned the very p.miehi-
Jeinin regulation taxation of

77 t
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insurance that the Court's decision
holds illegitimate, This newly un-
veiled power of the Equal Protection
Clause would come as a surprise to
the Congress that passed the McCar-
ran-PVrguson Act and the Court that
sustained the Act against constitu-
tional attack. In the McCarran-Fer-
(t;.uson Act, Congress expressly sanc-
tioned such economic parochialism
in the context of state regulation
and taxation of insurance.

_ The doctrine adopted by the ma-
ority threatens the freedom not
only” of the States but also of the
Federal Government to formulate
gconomic ,poth. The dangers in dis-
cerning in the Equal ~Protection
Clause a prohibition against barriers
to interstate business |rres,oect|ve of
the Commerce Clause should be self-
gvident. The Commerce Clause is a
flexible tool of economic policy that
Congress may use as it sees fit, let-
ting it lie dormant or invoking it to
limit as well as promote the free
flow of commerce. Doctrines of equal
Protecnon are constitutional limits
hat constrain the acts of federal
and state legislatures alike. See, e.g.,
Califano v Webster, 430 US 313

L Ed 2d 360, 97 S Ct 1192 (1977):
Cohen, Congressional Power to Vali-
date Unconstitutional State Laws: A
Forgotten Solution to an Old En-
qma 35 Stan |. Rev 387, 400-413
(1983). The Court’s analysis casts a
shadow over numerous congressional
enactments that adopted as federal
policy "the type of parochial favorit-
ism™ the Court today finds unconsti-
tutional. White v' Massachusetts
Council of Construction Emploxers
460 US.at /5L Ei2d1 1036
Ct 1012 Contrary to Cv: reasoning
in Benjamin, tlu* Com-, today indi-
cates the Equal Prc’ertion Clause
stands as an indepc.".d-""". barrier if
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drawn from Ilie Commerce
it*, the textual source of consti*
nal restrictions on State inler-
ce with interstate competition,
nee on the Commerce Clause
I, of course, he unavailing here
few of the McCarran-Fcrguson
Instead the Court en%ra S its
.economic values on the Egual
iction Clause. Beyond guarding
ist arbitrary or irrational dis-
ination, as “interpreted by the
t today this Clause now prohib-
ne efféctuation of economic poli-
even where sanctioned by Con-
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interstate competition. Ante, at
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on, the Court fashions ils own
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0 dom%, il supBIants a legislative
cy endorsed by both on%ress
Cthe individual States thaf ex-
itly sanctioned t!' mvery paroc-ii-
m’in regulation and taxation of
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insurance that the Court's decision
holds illegitimate. This newly un-
veiled power of the Equal Protection
Clause would come as a surprise to
the Congress that passed the McCar-
ran-Ferguson Act and the Court that
sustained the Act against constitu-
tional attack. In the McCarran-Fer-
g,uson Act, Congress_expresslﬁ_sanc-
tioned such economic parochialism
in the context of state regulation
and taxation of insurance.

The doctrine adopted by the ma-

jority threatens the freedom not

only” of the States but also of the
Federal Government to formulate
economic ,poth. The dangers in dis-
cerning in the Equal Protection
Clause a prohibition against barriers
to interstate business |rresPect|ve of
the Commerce Clause should be self-
evident. The Commerce Clause is a
flexible tool of economic po||c%( that
Congress may use as it sees fit, let-
ting it lie dormant or invoking it to
limit as well as promote the free
How of commerce. Doctrines of equal
?rotectmn are constitutional limits
hat constrain the acts of federal
and state Ie\(ﬁslatures alike. See, e.q.,
Califano v Webster, 430 US 313
L Ed 2d 360, 97 S Ct 1192 (1977):
Cohen, Congressional Power to Vali-
date Unconstitutional State Laws: A
Forgotten Solution to in Old En-
igma, 35 Stan L Rev 387, 400-113
983). The Court’s analysis casts a
shadow over numerous congressional
enactments that adopted as federal
policy "the type of parochial favorit-
Ism”"the Court today finds unconsti-
tutional. White v' Massachusetts
Council of Construction Employers,
460 US, at -——, 75 L Ed 2d 1 103 S
Ct 1012 Contrary to (Ihe reasoning
in Benjamin, the Court today indi-
cates (he Equal Protection Clause
stands ‘as an independent barrier if
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courts should determine that either
Congress or a State has ventured the
“wrong" direction down what has
become, by judicial fiat, the one-way
street of the Commerce Clause.
Nothing in the Constitution or our
past decisions supports forcing such
?n ec?nomm slraight-jacket on the
ederal system.

Vv

Today’s opinion charts an ominous
course.’| can only hope this unfortu-
nate adventure away from the safet
of our precedents will be an isolate
episode. | had thou%ht the Court had
finally accepted tha

"the f'ud.iciary may not sit as a
superlegislature to judge the wis-

dom or desirability of legislative
policy determinations made in ar-
eas that neither affect fundamen-
tal nrqhts nor proceed along sus-
pect fines; in the local economic
sphere, it is only the invidious
discrimination, the wholly arbi-
trary act, which cannot stand con-
sistently with the Fourteenth
Amendment. New Orleans v
Dukes, 427 US, at 303-304, 49 L

Ed 2d §11, 96 S Ct 2513 (citations
omitted

Because | believe that the Alabama
law at issue here serves legitimate
State purposes throu%h concededly
rational means, and thus is neither
invidious nor arbitrary, | would

8ffirm the court below. I respectfully
Issent.
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Introduced: 1/31/86
Referred: Labor and Commerce
and Finance

BY THE RULES COMMITTEE BY
IN THE SENATE REQUEST OF THE GOVERNOR

SENATE BILL NO. 379
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the premium tax for domestic
insurers.'
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 21.09.210(b) 1is amended to read:

(b) Each insurer, and each formerly authorized insurer with
respect to premiums received while an authorized insurer in this
state, shall pay a tax on the total direct premium 1income received
during the year ending on the preceding December 31 and paid for the
insurance of property or risks resident or located in the state other
than wet marine and transportation insurance, after deducting from the
total direct premium 1income the applicable cancellations, returned
premiums, the unabsorbed portion of any deposit premium, all policy
dividends, unabsorbed premiums refunded to policy holders, refunds,
savings, savings coupons and other similar returns paid or credited to
policyholders with respect to their policies. No deductions may be
made ofcash surrender value of policies. Considerations received on
annuity contracts are [SHALL] not [BE] included in the direct premium
income and are [SHALL] not [BE] subject to tax. The tax must [SHALL]
be paid to the director annually before April 1, and, except as pro-
vided in AS 21.69.390(c), 1is computed at the rate of

(1) [FOR DOMESTIC COMPANIES, 1 PER CENT;]
(2) for hospital and medical service corporations, 6 per-
cent of their gross premiumsx less claims paid;

(3) for coinpanies other than [DOMESTIC AND] hospital and



1 medical service corporations, 3 percent.
*
2 Sec. 2. This Act applies to the tax due by April 1, 1987 for the tax

3 year beginning January 1, 1986 and to the tax due for subsequent tax years.

SB 379 -2-



QI LL SHEFFIELD

State o f A 1 as k a

CBFICE OF THE GOVERNOR
s VNKAuU

January 31, 1986

The Honorable Don Bennett
President of the Senate
Alaska State Legislature
Pouch V

Juneau, AK 99811

Dear Senator Bennett:

Under tne authority of art. 111, sec. 18, of the Alaska
Constitution, I am transmitting a bill vrelating to the
premium tax paid by domestic insurers.

Under present law, AS 21.09.210(b) provides that domestic
insurers pay premium tax at the rate of one and one-half
percent of gross premiums, while nondomestic companies pay
three percent of gross premiums. A recent U.S. Supreme
Court case, Metropolitan Life Insurance Co. v. Ward, _

u.s. _, 53 U.S.L.W. 4699 (June 10, 1985) , raises serious
questions concerning the constitutionality of the
differential rate structure. In order to correct this
problem and not jeopardize our premium tax laws, this bill

will eliminate the preference for domestic 1insurers by
standardizing the rate at three percent for both catego—

ries of insurance companies. The bill has the further
benefit of raising the total amount of premium taxes col—
lected. I urge your support of this bill.

Sincerely

BilL
Governor



COMMITTEE REPORT

SENATE
FURTHER: FINANCE
1/31/86
Date
Mr. President
The Committee on Labor & Commerce considered SB 379

relating to the premium tax for domestic insurers.

and (a majority of the committee) (the committee) reports it back with
the following recommendations:

[ do pass
do pass with attached amendment(s)
replace with/or adopt CS forc S/ 5 6 77 ( S ** —
new title
same title and recommends

and attached a "EETTER OF INTENT" [ 1 NEW FISCAL NOTE

reports it back without recommendation

[ recommends referral to Committee
MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS

/& JTS "

Chairman recommendation
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COMMITTEE REXPORT

SENATE
FURTHER:
4/23/86 Date
Mr. President
The Committee on FINANCE considered SB 381

making special appropriations to the Public School Foundation Account-
efd.

and (a majority of the committee) (the committee) reports it back with
the following recommendations

do pass

do pass with attached amendment(s)
replace with/or adopt CS for

new title

same title and recommends

and attached a "LETTER OF INTENT" | ] NEW FISCAL NOTE

reports it back without recommendation

recommends refei'ral to Committee
ME IBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS
Chairman

Chairman recommendation
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Mr. President
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and (a majority of: the commyrtae) (the
the following reconimepr<”f£tions
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Date
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committee) reports it back with

[ ] do pass vV /'r?"/
[ ] do pass w”t~r attachedamendment(s)
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[ 1 new title/
! same tit2e and recommends
and attached a "LETTER OF INTENT
orts it back without recommendation

MEMBERS SIGNING MEMBERS

DO PASS OTHER B



Introduced: 1/31/86
Referred: Health, Education and
Social Services and Finance

Funding Information

General Fund $ 936,711,800

Other Funds 63,288,200
$1 ,000,000,000

BY FERGUSON, FAHRENKA1-JP
IN THE SENATE AND KERTTULA

SENATE BILL NO. 381
IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act eittitled: "An Act making special appropriations to the Public
School Foundation Account; and providing for an

effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS. The legislature finds that public school educa-—
tion is among the highest priorities o0i state government. Each fiscal
year, the legislature appropriates moi"e than $500,000,000 or more than 25
percent of the entire state government operating budget lor all elementary
and secondary education programs 1in school districts throughout the state.
School districts rely on scate funding to provide for the overwhelming
majority of their annual revenue. Further, school districts have expressed
extreme frustration with attempting to budget, offer teacher contracts and
plan schcol programs six months before knowing how much funding Lhey will
actually receive from the state. Therefore, the legislature finds that
"forward funding" for the public school foundation program is a state
government priority thereby providing Jlocal school districts with annual
funding amounts one year 1in advance.

* Sec. 2. The sum of $463,355,900 is appropriated from the general fund
to the D<partment of Education for deposit into the Public School Founda-—
tion Acccunt under AS 14.17.010 for the fiscal year ending June 30, 1987.

* Sec. 3. The sum of $25,644,100 1is appropriated from the federal
receipts (P.L. 81-874) to the Department of Education into the Public
School Foundation Account under AS 14.17.010 for the fiscal year ending

June 30, 1987.
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* Sec. 4. The sun of $6,000,000 1is appropriated from the Public School
Fund to the Department of Education 1into the Public School Foundation
Account under AS 14.17.010 for the fiscal year ending June 30, 1987.

* Sec. 5. The sum of $468,355,900 1is appropriated from the general fund
to the Department of Education fox~deposit into the Public School Founda-—
tion Account under AS 14.17.010 fox" the fiscal year ending June 30, 1988.

* Sec. 7. The sum of $6,000,000 is appropriated from the Public School
Fund to the Department of Education 1into the Public School Foundation
Account under AS 14.17.010 for the fiscal year ending June 30, 1988.

* Sec. 8.Federal or other program receipts that exceed the amour.cs
appropriated in this Act are appropriated conditioned upon compliance with
the program review pi‘ovision of AS 37.07.080(h).

* Sec. 9. If federal or other programreceipts exceed the estimates
appropriated by this Act, the appropriation from state funds for the af—
fected program may be reduced by the amount of the excess if the reductions
are not 1inconsistent with applicable federal statutes.

* Sec. 10. If federal or other program receipts fall short of the
estimates appropriated by this Act, the affected appropriation shall be
reduced by the amount of the shortfall in receipts.

* Sec. 11. This Act takes effect July 1, 1986.

SB 381 -9
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Introduced: 1/31/06
Referred: Health, Education and
Social Services and Finance

Funding, Information

General Fund $ 936,711,800

Other Funds 63,288,200
$1,000,000,000

BY FERGUSON, FAHRENKAMP
IN THE SENATE AND KERTTULA

SENATE BILL NO. 381
IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act making special appropriations to the Public
School Foundation Account; and providing for an

effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS. The legislature finds that public school educa—
tion is among the highest priorities of state government. Each fiscal
year, the legislature appropriates more than $500,000,000 or more than 25
percent of the entire state government operating budget for all elementary
and secondary education programs in school districts throughout the state.
School districts rely on state funding to provide for the overwhelming
majority of their annual revenue, Further, school districts have expressed
extreme frustration wich attempting to budget, offer teacher contracts and
plan school programs six months before knowing how much funding they will
actually receive from the state. Therefore, the legislature finds that
"forward funding"” for the public school foundation program is a state
government priority thereby providing local school districts with annual
funding amounts one year in advance.

* Sec. 2. The sum of $468,355,900 is appropriated from the general fund
to the Department of Education for deposit into the Public School Founda—
tion Account under AS 14.17.010 for the fiscal year ending June 30, 1987.

* Sec. 3, The sum of $25,644,100 is appropriated fromthe federal
receipts (P.L. 81-874) to the Department of Education into the Public
School Foundation Account under AS 14.17.010 for the fiscal year ending

June 30, 1987.
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* Sec. 4. The sum of $6,000,000 is appropriated from the Public School
Fund to the Department of Education into the Public School Foundation
Account under AS 14.17.010 for the fiscal year ending June 30, 1987.

* Sec. 5.The sum of $468,355,900 is appropriated from the general fund
to the Department of Education for deposit into the Public School Founda-
tion Account under AS 14.17.010 for the fiscal year ending June 30, 1988.

* Sec. 7. The sum of $6,000,000 is appropriated from the Public School
Fund to the Department of Education into the Public School Foundation
Account under AS 14.17.010 for the fiscal year ending June 30, 1988.

* Sec. 8. Federal or other program receipts that exceed the amounts
appropriated in this Act are appropriated conditioned upon compliance with
the program review provision of AS 37.07.080(h).

* Sec. 9. If federal or other program receipts exceed the estimates
appropriated by this Act, the appropriation from state funds for the af-
fected program may be reduced by the amount of the excess if the reductions
are not inconsistent with applicable federal statutes.

* Sec. 10. If federal or other program receipts fall short of the
estimates appropriated by this Act, the affected appropriation shall be
reduced oy the amount of the shortfall in receipts.

* Sec. 11. This Act takes effect July 1, 1986.
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