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A n o t h e r  p r o b l e m  a r e a  is t h e  r e l a t i o n s h i p  o f  j o i n t  a n d  s e v e r a l  
l i a b i l i t y  t o  " e n t e r p r i s e "  o r  " m a r k e t  s h a r e "  l i a b i l i t y .  S e e  

S i n d e l l  v. A b b o t t  L a b o r a t o r i e s , 2 6  C a l . 3 d  586, 6 0 7  P . 2 d  924, 
c e r t . d e n i e d , 4 4 9  U. S .  9 1 2  ( 1 9 8 0 ) .  I n  t h e o r y ,  " m a r k e t  s h a r e "  

l i a b i l i t y  s u c h  as t h a t  e s t a b l i s h e d  i n  t h e  C a l i f o r n i a  S u p r e m e  
C o u r t ' s  s e m i n a l  o p i n i o n  i n  S i n d e l l  a t t e m p t s  to a l l o c a t e  
l i a b i l i t y  f o r  a g e n e r i c  p r o d u c t  (e . g . , D E S )  a m o n g  v a r i o u s  

p r o d u c e r s  o n  t h e  b a s i s  o f  t h e i r  s h a r e  o f  t h e  r e l e v a n t  m a r k e t .  
E v e n  a s s u m i n g  s u c h  a n  a l l o c a t i o n  is r e a s o n a b l e ,  4 /  s o m e  
j u r i s d i c t i o n s  h a v e  d e v i s e d  v a r i a t i o n s  o f  o r  a l t e r n a t i v e  

a p p r o a c h e s  t o  S i n d e l l  w h i c h  a p p l y  j o i n t  a n d  s e v e r a l  l i a b i l i t y  
a m o n g  t h e  p r o d u c e r s  o f  a g e n e r i c  p r o d u c e .  5 /  S e e , e . g . ,
A b e l  v. E l i  L i l l y  &  C o . , 4 1 8  M i c h .  31 1 ,  3 4 3  N . W . 2 d  164, 

c e r t , d e n i e d , 1 0 5  S.Ct. 1 2 3  ( 1 9 8 4 ) ;  C o l l i n s  v. E l i  L i l l y  
C o . , 1 1 6  W i s . 2 d  166, 3 4 2  N . W . 2 d  3 7  ( 1 9 8 4 ) .  6 /  T h e  

d i f f i c u l t i e s  p l a i n t i f f s  f a c e  i n  a t t e m p t i n g  t o  s h o w  w h i c h  
m a n u f a c t u r e r  o f  a g e n e r i c  p r o d u c t  w a s  r e s p o n s i b l e  f o r  p l a i n ­
t i f f ' s  i n j u r y  i n  f a c t  c a n  b e  ( b u t  a r e  n o t  a l w a y s )  s u b s t a n t i a l .  
W h i l e  t h e  W o r k i n g  G r o u p  d o e s  n o t  a d v o c a t e  o n e  a p p r o a c h  o v e r  
a n o t h e r ,  i t  f i r m l y  b e l i e v e s  t h a t  a n y  a l l o c a t i o n  o f  l i a b i l i t y  o n  
t h e  b a s i s  o f  m a r k e t  s h a r e  s h o u l d  l i m i t  a m a n u f a c t u r e r ' s  
l i a b i l i t y  t o  i t s  s p e c i f i c  s h a r e ,  a n d  t h a t  s u c h  l i a b i l i t y  s h o u l d  
n o t ,  i n  t h e  a b s e n c e  o f  a c t u a l  c o n c e r t e d  a c t i o n ,  b e  j o i n t  a n d  
s e v e r a l  i n  n a t u r e .

T h e  W o r k i n g  G r o u p  t h u s  r e c o m m e n d s  e l i m i n a t i o n  o f  j o i n t  a n d  
s e v e r a l  l i a b i l i t y ,  e x c e p t  i n  t h e  l i m i t e d  c i r c u m s t a n c e s  w h e r e  t h e  
p l a i n t i f f  c a n  d e m o n s t r a t e  t h a t  t h e  d e f e n d a n t s  h a v e  a c t u a l l y  
a c t e d  in c o n c e r t  to c a u s e  p l a i n t i f f ' s  i n j u r y .  7 /

4 /  B e c a u s e  o f  a n u m b e r  o f  p r o b l e m s  a n d  i n e q u i t i e s  a s s o c i a t e d  
w i t h  S i n d e l l , o n l y  a f e w  s t a t e s  h a v e  e m b r a c e d  t h e  p o s i t i o n  o f  
t h e  C a l i f o r n i a  S u p r e m e  C o u r t .  S e e  S c h w a r t z  &  M a h s h i g i a n ,
" F a i l u r e  to I d e n t i f y  the D e f e n d a n t  i n  T o r t  Law: T o w a r d s  a 
L e g i s l a t i v e  S o l u t i o n , "  73 C a l i f .  L. R e v. 9 4 1  ( 1 985).

5 /  It i s  u n c l e a r  w h e t h e r  e v e n  S i n d e l 1 i s  a t r u e  " m a r k e t  
s h a r e "  a l l o c a t i o n  d e c i s i o n ,  s i n c e  u n d e r  S i n d e l l  p l a i n t i f f  m u s t  
o n l y  s u e  m a n u f a c t u r e r s  r e p r e s e n t i n g  a s u b s t a n t i a l  s h a r e  o f  t h e  
m a r k e t ,  a n d  m a y  a l l o c a t e  a l l  l i a b i l i t y  a m o n g  t h o s e  d e f e n d a n t s  i n  
p r o p o r t i o n  t o  t h e i r  r e s p e c t i v e  m a r k e t  s h a r e s .

6 /  P a r t i c u l a r l y  d i s t u r b i n g  a r e  d e c i s i o n s  s u c h  as A b e l  w h i c h  
a p p e a r  t o  d i s t o r t  t h e  p r i n c i p l e s  o f  c o n c e r t e d  a c t i o n  to i m p u t e  
c o n c e r t e d  a c t i o n  t o  m a n u f a c t u r e r s  o f  a g e n e r i c  p r o d u c t .

7 /  J o i n t  a n d  s e v e r a l  l i a b i l i t y  a s  d i s c u s s e d  in t h i s  r e p o r t  
s h o u l d  n o t  b e  c o n f u s e d  w i t h  t h e  l e g i s l a t i v e l y  e n a c t e d  s c h e m e s  
f o r  a l l o c a t i n g  f i n a n c i a l  r e s p o n s i b i l i t y  f o r  t h e  c o s t  o f  c l e a n u p  
o f  h a z a r d o u s  w a s t e  s i t e s  a n d  s p i l l s  u n d e r  t h e  N a t i o n ' s  

e n v i r o n m e n t a l  laws, and, i n  p a r t i c u l a r ,  u n d e r  t h e  S u p e r f u n d  A c t

( C O N T I N U E D )
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R e c o m m e n d a t i o n  No. 4: L i m i t n o n - e c o n o m i c  d a m a g e s  to a f a i r

a n d  r e a s o n a b l e  a m o u n t .

N o n - e c o n o m i c  d a m a g e s  s u c h  as p a  j -> a n d  s u f f e r i n g ,  m e n t a l  a n g u i s h  
a n d  p u n i t i v e  d a m a g e s  a r e  i n h e r e n t l y  o p e n - e n d e d .  8 /  T h e y  a r e  

e n t i r e l y  s u b j e c t i v e ,  a n d  o f t e n  d e f y  q u a n t i f i c a t i o n .  F o r  
e x a m p l e ,  i n  m a n y  i n s t a n c e s  i t  s i m p l y  i s  n o t  p o s s i b l e ,  n o  m a t t e r  
h o w  m u c h  m o n e y  is a w a r d e d ,  t o  c o m p e n s a t e  s o m e o n e  f u l l y  f o r  t h e  

p a i n  a n d  a n g u i s h  o f  t h e  l o s s  o f  a l o v e d  o n e  o r  f r o m  a s e r i o u s  
i n j u r y .  M o r e o v e r ,  b e c a u s e  s u c h  d a m a g e s  a r e  e s s e n t i a l l y  
s u b j e c t i v e ,  a w a r d s  f o r  s i m i l a r  i n j u r i e s  c a n  v a r y  i m m e n s e l y  f r o m  
c a s e  t o  c a s e ,  l e a d i n g  to h i g h l y  i n e q u i t a b l e ,  l o t t e r y - l i k e  
r e s u l t s .  A c c o r d i n g l y ,  s u c h  d a m a g e s  a r e  p a r t i c u l a r l y  s u i t a b l e  
f o r  a s p e c i f i c  l i m i t a t i o n .

T h e  o p e n - e n d e d  n a t u r e  o f  s u c h  d a m a g e s  m a k e s  t h e m  a p a r t i c u l a r  
p r o b l e m  f r o m  t h e  s t a n d p o i n t  o f  a c h i e v i n g  p r e d i c t a b i l i t y .  U n l i k e  
e c o n o m i c  d a m a g e s  ( m e d i c a l  e x p e n s e s ,  l o s t  e a r n i n g s ,  e t c . ) ,  w h i c h  
car* b e  r e v i e w e d  o b j e c t i v e l y  a n d  t h u s  c a n  b e  p r e d i c t e d  w i t h i n  a 
g i v e n  r a n g e ,  n o n - e c o n o m i c  d a m a g e s  a r e  e n t i r e l y  s u b j e c t i v e  a n d  
u n p r e d i c t a b l e .

N o n - e c o n o m i c  d a m a y e s  a l s o  c a n  s e r v e  as a s i g n i f i c a n t  o b s t a c l e  i n  
t h e  s e t t l e m e n t  p r o c e s s .  P l a i n t i f f s  a n d  d e f e n d a n t s  o f t e n  c a n

7 /  ( F O O T N O T E  C O N T I N U E D )

(the C o m p r e h e n s i v e ,  E n v i r o n m e n t a l  R e s p o n s e ,  C o m p e n s a t i o n  a n d  
L i a b i l i t y  A c t  o f  1 9 8 0 )  a n d  t h e  R e s o u r c e  C o n s e r v a t i o n  a n d  
R e c o v e r y  A c t  ( R C R A ) . U n l i k e  t h e  t o r t  s y s t e m ,  w h i c h  is i n t e n d e d  
to c o m p e n s a t e  i n j u r e d  p e r s o n s  a n d  t o  d e t e r  w r o n g f u l  c o n d u c t  ( s e e  
C h a p t e r  2), S u p e r f u n d  a n d  R C R A  r e p r e s e n t  a l e g i s l a t i v e  c h o i c e  to 
a l l o c a t e  t h e  c o s t  o f  t h e s e  p r o g r a m s  a m o n g  t h o s e  w h o  c o n t r i b u t e d  
t o  t h e  p r o b l e m s  t h e  p r o g r a m s  a r e  d e s i g n e d  t o  r e m e d y .  T h u s ,  
S u p e r f u n d  a n d  R C R A  l i a b i l i t y ,  l i k e  t h e  l i a b i l i t y  e s t a b l i s h e d  
u n d e r  o t h e r  e n v i r o n m e n t a l  laws, a r e  f o u n d e d  u p o n  c o n g r e s s i o n a l  
o b j e c t i v e s  w h i c h  p r o v i d e  t h a t  t h o s e  w h o  c o n t r i b u t e d  to t h e  
p r o b l e m  o r  p r o f i t e d  f r o m  t h e  m a n u f a c t u r e  w h i c h  c r e a t e d  t h e  
w a s t e ,  o u g h t  t o  b e a r  t h e  c o s t  o f  c l e a n i n g  i t  up. T h o s e  w h o s e  
s p e c i f i c  c o n t r i b u t i o n  to t h e  s i t e  c a n  b e  i d e n t i f i e d  a n d  s e v e r e d  
f r o m  t h e  w h o l e  a r e  n o t  j o i n t l y  l i a b l e  u n d e i  t h i s  s c h e m e .
W i t h o u t  s o m e  d e g r e e  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y  u n d e r  
S u p e r f u n d  a n d  R C R A ,  t h e  e f f e c t i v e  e n f o r c e m e n t  o f  t h e s e  p r o g r a m s  
c o u l d  b e  s e r i o u s l y  i m p e d e d  as a r e s u l t  o f  p r o t r a c t e d  a n d  c o s t l y  
l i t i g a t i o n  a m o n g  r e s p o n s i b l e  p a r t i e s  o v e r  t h e  p r e c i s e  a l l o c a t i o n  
o f  c l e a n u p  c o s t s .

8 /  T h e r e  a r e  t w o  t y p e s  o f  n o n - e c o n o m i c  d a m a g e s :  c o m p e n s a t o r y
( p a i n  a n d  s u f f e r i n g ,  m e n t a l  a n g u i s h ,  e t c . )  a n d  p u n i t i v e  
( s o m e t i m e s  c a l l e d  e x e m p l a r y  d a m a g e s ) .  T h e  l a t t e r  a r e  d e s i g n e d  
p u r e l y  t o  p u n i s h  t h e  d e f e n d a n t .
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a g r e e  q u i c k l y  on t h e  a m o u n t  o f  e c o n o m i c  d a m a g e s ,  b u t  d i s a g r e e  
s h a r p l y  o n  n o n - e c o n o m i c  d a m a g e s .  P l a i n t i f f s  f r e q u e n t l y  h a v e  

u n r e a l i s t i c  e x p e c t a t i o n s  o f  n o n - e c o n o m i c  d a m a g e s  i n  t h e  h u n d r e d s  
o f  t h o u s a n d s  o r  m i l l i o n s  o f  d o l l a r s  t o  w h i c h  d e f e n d a n t s  s i m p l y  
a r e  u n w i l l i n g  to a g r e e .  P l a i n t i f f s  t h u s  o f t e n  r e j e c t  s e t t l e m e n t  

o f f e r s  t h a t  f r o m  t h e  s t a n d p o i n t  o f  c o m p e n s a t i o n  f o r  e c o n o m i c  
d a m a g e s  a r e  q u i t e  r e a s o n a b l e .  P l a i n t i f f s '  a t t o r n e y s  a l s o  o f t e n  
s e e  h i g h  n o n - e c o n o m i c  d a m a g e  a w a r d s  as n e c e s s a r y  t o  j u s t i f y  h i g h  
c o n t i n g e n c y  fees, w h i c h  m a y  l e a d  t h e m  t o  p r e s s  f o r  a h i g h  n o n ­
e c o n o m i c  d a m a g e  a w a r d  w h e n  i t  m a y  b e  i n  t h e i r  c l i e n t s '  i n t e r e s t  
to o b t a i n  a q u i c k  a n d  f a i r  s e t t l e m e n t .

N e v e r t h e l e s s ,  p l a i n t i f f s  s h o u l d  b e  e n t i t l e d  t o  r e a s o n a b l e  
c o m p e n s a t i o n  f o r  t h e i r  p a i n  a n d  s u f f e r i n g  a n d  m e n t a l  a n g u i s h .
T h e  k e y  i n  t h i s  r e g a r d  i s  t o  p r o v i d e  s u c h  c o m p e n s a t i o n ,  b u t  t o  
e n s u r e  t h a t  i t  w i l l  b e  k e p t  w i t h i n  r e a s o n a b l e  b o u n d s .

T h e  W o r k i n g  G r o u p  b e l i e v e s  t h a t  $ 1 0 0 , 0 0 0  w o u l d  b e  s u c h  a 

r e a s o n a b l e  l i m i t a t i o n .  In t h i s  r e g a r d ,  i t  s h o u l d  b e  n o t e d  t h a t  
o n l y  a h a n d f u l  o f  c l a i m s  i n v o l v e  n o n - e c o n o m i c  d a m a g e s  i n  e x c e s s  
o f  $ 1 0 0 , 0 0 0 .  F o r  e x a m p l e ,  i t  is e s t i m a t e d  t h a t  o n l y  2 . 7 %  o f  a l l  
m e d i c a l  m a l p r a c t i c e  c l a i m s  ( 5 . 6 %  o f  a l l  p a i d  m e d i c a l  m a l p r a c t i c e  
c l a i m s )  r e c e i v e  n o n - e c o n o m i c  c o m p e n s a t i o n  i n  e x c e s s  o f  
$ 1 0 0 , 0 0 0 .  9 /  H o w e v e r ,  i n  t h o s e  m e d i c a l  m a l p r a c t i c e  c a s e s  g o i n g  
t o  v e r d i c t  w h e r e  n o n - e c o n o m i c  d a m a g e s  a b o v e  $ 1 0 0 , 0 0 0  a r e  
a w a r d e d ,  t h e  n o n - e c o n o m i c  d a m a g e s  a w a r d  a v e r a g e s  b e t w e e n  
$ 4 2 8 , 0 0 0  a n d  $ 7 3 8 , 0 0 0  ( t h e  l a t t e r  f i g u r e  b e i n g  t h e  " b e s t  
e s t i m a t e " ) .  1 0 /  F o r  s u c h  a w a r d s  i n c l u d i n g  n o n - e c o n o m i c  d a m a g e s  
i n  e x c e s s  o f  $ 1 0 0 , 0 0 0 ,  o n  t h e  a v e r a g e  8 0 %  o f  t h e  t o t a l  a w a r d  i s  
f o r  t h e  n o n - e c o n o m i c  d a m a g e s  c o m p o n e n t  o f  t h e  a w a r d .  1 1 /  S i n c e  
t h e  n o n - e c o n o m i c  d a m a g e s  i n  e x c e s s  o f  $ 1 0 0 , 0 0 0  a w a r d e d  i n  t h e s e  
c a s e s  ( i n c l u d i n g  v e r d i c t s  a n d  s e t t l e m e n t s )  a c c o u n t  f o r  b e t w e e n  
2 8 %  a n d  5 0 %  o f  all p a i d  o u t  m e d i c a l  m a l p r a c t i c e  d a m a g e s ,  t h e  n o n -

9 /  H. M a n n e ,  M e d i c a l  M a l p r a c t i c e  P o l i c y  G u i d e b o o k  1 3 2 - 4 8  
( 1 9 8 5 ) .  In c o m p a r i s o n ,  a p p r o x i m a t e l y  h a l f  o f  a l l  c l a i m s  t h a t  
e n d  i n  a j u r y  v e r d i c t  i n  f a v o r  o f  p l a i n t i f f  i n c l u d e  a n o n ­
e c o n o m i c  d a m a g e s  a w a r d  i n  e x c e s s  o f  $ 1 0 0 , 0 0 0 .  Id. T h i s  
s u g g e s t s  t h a t  n o n - e c o n o m i c  d a m a g e s  a r e  a m a j o r  f a c t o r  i n  f o r c i n g  
c l a i m s  to t r i a l .

A s  d i s c u s s e d  in C h a p t e r  2, t h e  G u i d e b o o k  w a s  p r e p a r e d  f o r  t h e  
F l o r i d a  M e d i c a l  A s s o c i a t i o n .  H e n r y  M a n n e  s e r v e d  as t h e  g e n e r a l  
e d i t o r ,  a n d  t h e  a n a l y s i s  o n  t h e  e f f e c t  o f  a $ 1 0 0 , 0 0 0  c a p  w a s  
p r e p a r e d  b y  P a t r i c i a  D a n z o n  -- " p e r h a p s  t h e  m o s t  w i d e l y  k n o w n  
a n d  p u b l i s h e d  e c o n o m i s t  i n  t h e  c o u n t r y  o n  t h e  s u b j e c t  o f  m e d i c a l  
m a l p r a c t i c e . "  I d ., a t  10.

1 0 /  Id.

1 1 /  Id. In t h i s  r e g a r d ,  i t  i s  w o r t h  n o t i n g  t h a t  n o n ­
e c o n o m i c  d a m a g e s  a s  a p e r c e n t a g e  o f  o v e r a l l  d a m a g e s  i n c r e a s e s  
s u b s t a n t i a l l y  as t h e  o v e r a l l  d a m a g e s  i n c r e a s e .  Id. , a t  1 3 8 -  
39. S e e  d i s c u s s i o n  i n  C h a p t e r  2.
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e c o n o m i c  d a m a g e s  p a y m e n t s  i n  e x c e s s  o f  $ 1 0 0 , 0 0 0  a l o n e  a c c o u n t  
f o r  u p  t o  h a l f  o f  a l l  m e d i c a l  m a l p r a c t i c e  d a m a g e s .  1 2 /  T h u s ,  a 
$ 1 0 0 , 0 0 0  l i m i t a t i o n  o n  n o n - e c o n o m i c  d a m a g e  a w a r d s  w o u l d  a f f e c t  
o n l y  a r e l a t i v e l y  s m a l l  p e r c e n t a g e  o f  a l l  c l a i m s ,  b u t  w o u l d  
i n t r o d u c e  s u b s t a n t i a l  p r e d i c t a b i l i t y  i n t o  t h e  t o r t  s y s t e m .  1 3 /

It a l s o  i s  n e c e s s a r y  t o  d e a l  w i t h  p u n i t i v e  d a m a g e s .  W h i l e  s o m e  
t h o u g h t  w a s  g i v e n  t o  a n  a b s o l u t e  b a n  o n  p u n i t i v e  d a m a g e s ,  o r  
p e r h a p s  a s e p a r a t e  l i m i t a t i o n ,  t h e  W o r k i n g  G r o u p  c o n c l u d e d  t h a t  
t h e  b e s t  a p p r o a c h  w o u l d  b e  t o  i n c l u d e  p u n i t i v e  d a m a g e s  w i t h i n  
t h e  $ 1 0 0 , 0 0 0  l i m i t a t i o n  o n  a l l  n o n - e c o n o m i c  d a m a g e s .  
N e v e r t h e l e s s ,  p u n i t i v e  d a m a g e s  s h o u l d  o n l y  b e  a w a r d e d  f o r  
w i l l f u l  c o n d u c t  b o r d e r i n g  o n  a c r i m i n a l  v i o l a t i o n .
S p e c i f i c a l l y ,  t h e  W o r k i n g  G r o u p  r e c o m m e n d s  t h a t  a n  a w a r d  o f  
p u n i t i v e  d a m a g e s  b e  p r e d i c a t e d  o n  a d e m o n s t r a t i o n  o f  a c t u a l  
m a l i c e .

E v e n  i f  t h e s e  r e c o m m e n d a t i o n s  a r e  a d o p t e d ,  p u n i t i v e  d a m a g e s  a t  
b e s t  h a v e  a t e n u o u s  b a s i s  i n  t o r t  law. I n c r e a s i n g l y ,  t h e r e  h a s  
b e e n  g r o w i n g  s k e p t i c i s m  a m o n g  l e g a l  s c h o l a r s  a b o u t  t h e  r o l e  o f  
p u n i t i v e  d a m a g e s ,  1 4 /  a n d  n u m e r o u s  i n s t a n c e s  o f  e x t r a o r d i n a r y

1 2 /  I d . T h e  b e s t  e s t i m a t e  o f  t h e  G u i d e b o o k i s  t h a t  p a i n  
a n d  s u f f e r i n g  a w a r d s  a b o v e  $ 1 0 0 , 0 0 0  a c c o u n t  f o r  n e a r l y  3 9 %  o f  
a l l  m e d i c a l  m a l p r a c t i c e  d a m a g e s .

1 3 /  S o m e  s t a t e s  h a v e  s t r u c k  d o w n  s u c h  l i m i t a t i o n s  o n  
c o n s t i t u t i o n a l  g r o u n d s ,  p r i m a r i l y  o n  t h e  b a s i s  o f  e q u a l  
p r o t e c t i o n ,  o n  t h e  t h e o r y  t h a t  i t  is u n f a i r  to l i m i t  t h e  
r e c o v e r i e s  o f  c e r t a i n  p l a i n t i f f s  (e . g . , m e d i c a l  m a l p r a c t i c e  
c l a i m a n t s )  w h i l e  a l l o w i n g  o t h e r  p l a i n t i f f s  t o  r e c e i v e  u n l i m i t e d  
r e c o v e r i e s .  R e c e n t l y ,  h o w e v e r ,  b o t h  t h e  C a l i f o r n i a  S u p r e m e  
C o u r t  a n d  t h e  C o u r t  o f  A p p e a l s  f o r  t h e  N i n t h  C i r c u i t  u p h e l d  s u c h  
a l i m i t a t i o n  f o r  m e d i c a l  m a l p r a c t i c e  v e r d i c t s  a w a r d e d  u n d e r  
C a l i f o r n i a  law. .S e e  F e i n  v. P e r m a n e n t e  M e d i c a l  G r o u p , 3 8  
C a l . 3 d  137, 6 9 5  P . 2 d  6 6 5  ( 1 9 8 5 ) ;  H o f f m a n  v. U n i t e d  S t a t e s , 7 6 7  
F . 2 d  1 4 3 1  ( 9 t h  C i r .  1 9 8 5 ) .  T h e  S u p r e m e  C o u r t  r e f u s e d  t o  h e a r  
e i t h e r  c a s e ,  f i n d i n g  w i t h  r e g a r d  t o  t h e  f o r m e r  t h a t  n o  
s u b s t a n t i a l  f e d e r a l  q u e s t i o n  w a s  p r e s e n t e d .  C o n s t i t u t i o n a l  
c o n c e r n s  s u c h  a s  t h i s ,  hovrever, c a n  o n l y  b e  s e n s i b l y  c o n s i d e r e d  
i n  t h e  c o n t e x t  o f  s p e c i f i c  l e g a l  p r o p o s a l s .

1 4 /  S e e , e . g . , O w e n ,  " P r o b l e m s  i n  A s s e s s i n g  P u n i t i v e  
D a m a g e s  A g a i n s t  M a n u f a c t u r e r s  o f  D e f e c t i v e  P r o d u c t s , "  49 U.
C h i .  L. R e v .  I ( 1 9 8 2 ) ;  S e l t z e r ,  " P u n i t i v e  D a m a g e s  i n  M a s s  T o r t  
L i t i g a t i o n :  A d d r e s s i n g  t h e  P r o b l e m s  o f  F a i r n e s s ,  E f f i c i e n c y  a n d
C o n t r o l , "  52 F o r d h a m  L. Rev. 3 7  ( 1 9 8 3 ) ;  S u g a r m a n ,  " D o i n g  A w a y  
W i t h  T o r t  L a w , "  73 C a l i f .  L. R e v .  5 5 5  ( 1 9 8 5 ) ;  S c h w a r t z ,  
" D e t e r r e n c e  a n d  P u n i s h m e n t  i n  t h e  C o m m o n  L a w  o f  P u n i t i v e  
D a m a g e s :  A  C o m m e n t , "  56 S. C a l .  L. Rev. 133 ( 1 9 8 2 ) ;  E l l i s ,  
" F a i r n e s s  a n d  E f f i c i e n c y  i n  t h e  L a w  o f  P u n i t i v e  D a m a g e s , "  5 6  S. 
C a l .  L. R e v . 1 ( 1 9 8 2 ) .
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a b u s e s .  1 5 /  P u n i t i v e  d a m a g e s  a d d  c o n s i d e r a b l e  u n c e r t a i n t y ,  a n d  
f r e q u e n t l y  h a v e  v e r y  l i t t l e  r e a l  d e t e r r e n t  e f f e c t  b e c a u s e  t h e y  

are a w a r d e d  y e a r s  a f t e r  t h e  o f f e n d i n g  c o n d u c t .  In a n y  e v e n t ,  
t h e  p u n i s h m e n t  o f  m i s c o n d u c t  is p r i m a r i l y  a f u n c t i o n  o f  t h e  

p u b l i c  l a w  e n f o r c e m e n t  s y s t e m ,  a n d  s h o u l d  n o t  b e  a c o m m o n  
p u r p o s e  o f  p r i v a t e  l i t i g a t i o n .

N e v e r t h e l e s s ,  t h e  W o r k i n g  G r o u p  d o e s  n o t  r e c o m m e n d  p r o h i b i t i n g  
p u n i t i v e  d a m a g e s  i n  t o r t  c a s e s  p r o v i d e d  t h e y  a r e  i n c l u d e d  w i t h i n  
t h e  l i m i t a t i o n  o n  n o n - e c o n o m i c  d a m a g e s .  If t h i s  is i n f e a s i b l e ,  
t h e  W o r k i n g  G r o u p  r e c o m m e n d s  t h a t  p u n i t i v e  d a m a g e s  b e  
a b o l i s h e d .  1 6 /

R e c o m m e n d a t i o n  No. 5: P r o v i d e  f o r  p e r i o d i c  p a y m e n t s  o f  f u t u r e
e c o n o m i c  d a m a g e s .

T r a d i t i o n a l l y ,  a l o s i n g  d e f e n d a n t  is r e q u i r e d  t o  p a y  a l l  o f  
p l a i n t i f f ' s  f u t u r e  d a m a g e s  i n  o n e  l u m p - s u m  p a y m e n t .  W h e n  
d a m a g e s  w e r e  w i t h i n  r e a s o n a b l e  l i m i t s ,  t h i s  g e n e r a l l y  vra s  n o t  a 
m a j o r  p r o b l e m .  B u t  a s  a v e r a g e  d a m a g e s  h a v e  s k y r o c k e t e d  i n t o  t h e  
h u n d r e d s  o f  t h o u s a n d s  o f  d o l l a r s  t h i s  h a s  b e c o m e  a n  i n c r e a s i n g  
b u r d e n  o n  t h e  d e f e n d a n t  ( o r  d e f e n d a n t s '  i n s u r e r s ) .  T h e  W o r k i n g  
G r o u p ,  t h e r e f o r e ,  r e c o m m e n d s  t h a t  f u t u r e  e c o n o m i c  d a m a g e s  b e  
p a i d  p e r i o d i c a l l y .  1 7 /

A l l o w i n g  d e f e n d a n t s  t o  p a y  f o r  p l a i n t i f f ' s  d a m a g e s  p e r i o d i c a l l y  
h a s  s e v e r a l  a d v a n t a g e s .  F i r s t ,  i t  g i v e s  d e f e n d a n t s  t h e  a b i l i t y  
i n  s o m e  c a s e s  t o  d i g e s t  m a j o r  a d v e r s e  j u d g m e n t s  b y  s p a c i n g

1 5 /  O n e  o f  t h e  m o s t  f l a g r a n t  e x a m p l e s  is t h e  $ 8  m i l l i o n  
d o l l a r  p u n i t i v e  d a m a g e  a w a r d  a g a i n s t  t h e  d e f e n d a n t  i n  J o h n s o n  
v. A m e r i c a n  C y a n a m i d  C o . , ( D i s t r i c t  C o u r t  No. 8 1  C  2 4 7 0 ) ,  f o r  
i t s  d e c i s i o n  t o  p r o d u c e  t h e  S a b i n  r a t h e r  t h a n  t h e  S a l k  p o l i o  
v a c c i n e .  D e s p i t e  t h e  f a c t  t h a t  t h e  d e f e n d a n t  h a d  c o m p l i e d  i n  
t h i s  d e c i s i o n  w i t h  t h e  w e l l  e s t a b l i s h e d  m e d i c a l  j u d g m e n t  o f  t h e  
U n i t e d  S t a t e s  g o v e r n m e n t  a n d  v i r t u a l l y  t h e  e n t i r e  m e d i c a l  
c o m m u n i t y ,  t h e  j u r y  a p p a r e n t l y  d e c i d e d  t o  u s e  p u n i t i v e  d a m a g e s  
t o  o v e r r u l e  t h i s  j u d g m e n t  a n d  t o  f o r c e  t h e  S a b i n  v a c c i n e  o f f  t h e  
m a r k e t .  I r o n i c a l l y ,  t h e  S a b i n  v a c c i n e  h a s  p r o v e n  f a r  m o r e  
e f f e c t i v e  t h a n  t h e  S a l k  v a c c i n e  i n  c o m b a t i n g  p o l i o .  T h e  c a s e  
p r e s e n t l y  is o n  a p p e a l  to t h e  K a n s a s  S u p r e m e  C o u r t ,  a n d  t h e  
f e d e r a l  g o v e r n m e n t  h a s  f i l e d  a n  a m i c u s  b r i e f  u r g i n g  r e v e r s a l .

1 6 /  It f r e q u e n t l y  is n o t e d  t h a t  t h e  d e t e r r e n t  e f f e c t  o f  
p u n i t i v e  d a m a g e s  c o u l d  b e  a c h i e v e d  t h r o u g h  a s y s t e m  o f  c i v i l  
f i n e s .

1 7 / W h e r e  t h e r e  is l e g i t i m a t e  c o n c e r n  t h a t  a p a r t i c u l a r  
d e f e n d a n t  m a y  n o t  b e  a b l e  t o  m a k e  t h e  p e r i o d i c  p a y m e n t s  i n  
f u t u r e  y e a r s  t h e  c o u r t  s h o u l d  b e  e m p o w e r e d  t o  r e q u i r e  t h e  
d e f e n d a n t  t o  e n s u r e  t h e  p e r i o d i c  p a y m e n t  t h r o u g h  t h e  p u r c h a s e  o f  
an a n n u i t y .
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p a y m e n t s  o u t  o v e r  t i m e ,  m u c h  i n  t h e  s a m e  w a y  t h a t  m a n y  c o n s u m e r s  
c a n  a f f o r d  m a j o r  p u r c h a s e s  b y  b u y i n g  o n  i n s t a l l m e n t .  S e c o n d ,  
s o c i e t y  is b e n e f i t e d  b y  t h e  f a c t  t h a t  p l a i n t i f f s  h a v e  a  
g u a r a n t e e d  s t r e a m  o f  i n c o m e ,  a n d  c a n n o t  d e p l e t e  t h e i r  a w a r d s  
w i t h i n  a f e w  y e a r s .  T h i s  s h a r p l y  r e d u c e s  t h e  p o s s i b i l i t y  t h a t  
s e v e r e l y  i n j u r e d  p l a i n t i f f s  e v e n t u a l ] y  w i l l  b e c o m e  w a r d s  o f  t h e  
s t a t e .

A n  i m p o r t a n t  a d d i t i o n a l  a d v a n t a g e  o f  r e q u i r i n g  c o u r t s  to a w a r d  
d a m a g e s  i n  t e r m s  o f  p e r i o d i c  p a y m e n t s  r a t h e r  t h a n  l u m p - s u m  
a w a r d s  i s  t h a t  it u s e s  t h e  m a r k e t ' s  r a t h e r  t h a n  a c o u r t ' s  
a s s e s s m e n t  o f  t h e  a p p l i c a b l e  i n t e r e s t  rate. U n d e r  t h e  e x i s t i n g  
p r a c t i c e  i n  m o s t  s t a t e s ,  t h e  t r i a l  c o u r t  d e t e r m i n e s  p l a i n t i f f ' s  
e c o n o m i c  l o s s  o v e r  p l a i n t i f f ' s  l i f e t i m e ,  a n d  t h e n  a w a r d s  
p l a i n t i f f  t h e  p r e s e n t  v a l u e  o f  t h o s e  l o s s e s  i n  a l u m p  sum. T h e  
i n t e r e s t  r a t e  u s e d  t o  m a k e  t h a t  p r e s e n t  v a l u e  c a l c u l a t i o n  is 
c r i t i c a l ,  a n d  c a n  s i g n i f i c a n t l y  r e d u c e  o r  i n f l a t e  t h e  l u m p - s u m  
p a y m e n t .  F r e q u e n t l y ,  c o u r t s  i n  m a k i n g  t h a t  c a l c u l a t i o n  u s e  
i n t e r e s t  r a t e s  t h a t  b e a r  n o  r e a s o n a b l e  r e l a t i o n s h i p  t o  w h a t  in 
f a c t  is a v a i l a b l e  i n  t h e  m a r k e t .

A  p e r i o d i c  p a y m e n t  r e q u i r e m e n t  e f f e c t i v e l y  a v o i d s  t h i s  p r o b l e m  
b y  h a v i n g  t h e  c o u r t  d e t e r m i n e  t h e  s t r e a m  o f  f u t u r e  e c o n o m i c  
l o s s e s  a n d  r e q u i r e  d e f e n d a n t  to p u r c h a s e  an a n n u i t y  p r o v i d i n g  a 
c o r r e s p o n d i n g  s t r e a m  o f  c o m p e n s a t i o n  ( w h e r e  d e f e n d a n t  i s  
s u f f i c i e n t l y  l a rge, a n  a c t u a l  a n n u i t y  p r o b a b l y  w o u l d  b e  
u n n e c e s s a r y ) .  U n d e r  s u c h  a p r o c e d u r e ,  the m a r k e t  d e t e r m i n e s  t h e  
a p p r o p r i a t e  i n t e r e s t  r a t e  f o r  c a l c u l a t i n g  t h e  p r e s e n t  v a l u e  o f  
t h o s e  p a y m e n t s  ( t h e  p r e s e n t  v a l u e  w o u l d  e q u a l  t h e  c o s t  o f  t h e  

a n n u i t y ) . S i n c e  t h e  p a y m e n t s  a r e  g u a r a n t e e d  t h r o u g h  t h e  
a n n u i t y ,  s u b s e q u e n t  c h a n g e s  i n  t h e  i n t e r e s t  r a t e  w o u l d  h a v e  n o  
e f f e c t  o n  p l a i n t i f f ' s  c o m p e n s a t i o n .  D e f e n d a n t ,  o n  t h e  o t h e r  
h a n d ,  w o u l d  h a v e  t h e  m a r k e t  r a t h e r  t h a n  a j u d g e  o r  j u r y  
d e t e r m i n e  t h e  c o r r e c t  i n t e r e s t  r a t e  f o r  a s s e s s i n g  t h e  p r e s e n t  
v a l u e  o f  f u t u r e  d a m a g e s .

P e r i o d i c  p a y m e n t s ,  a s  n o t e d ,  a r e  n o t  u n f a i r  to p l a i n t i f f s  
b e c a u s e  t h e  p a y m e n t s  w o u l d  b e  s c h e d u l e d  to b e  m a d e  a s  t h e  
d a m a g e s  a r e  i n  f a c t  i n c u r r e d  ( t h a t  is, as e a r n i n g s  a r e  a c t u a l l y  
l o s t ,  o r  as c e r t a i n  e x p e n s e s  a c t u a l l y  o c c u r ) .

B e c a u s e  t h e  b e n e f i t s  o f  s u c h  a p r o v i s i o n  w o u l d  b e  r e l a t i v e l y  
l i m i t e d  f o r  s m a l l e r  a w a r d s ,  t h e  W o r k i n g  G r o u p  r e c o m m e n d s  t h a t  
p e r i o d i c  p a y m e n t s  o n l y  b e  r e q u i r e d  w h e r e  t h e  t o t a l  e c o n o m i c  
d a m a g e s  a w a r d  e x c e e d s  $ 1 0 0 , 0 0 0 .

R e c o m m e n d a t i o n  Mo. 6: R e d u c e  a w a r d s  b y  c o l l a t e r a l  s o u r c e s  o f
c o m p e n s a t i o n  f o r  t h e  s a m e  i n j u r y .

T h e  c o l l a t e r a l  s o u r c e  r u l e  p r o h i b i t s  t h e  f i n d e r  o f  f a c t  f r o m  
t a k i n g  c o l l a t e r a l  s o u r c e s  o f  i n c o m e  r e l a t e d  t o  t h e  s a m e  i n j u r y  
i n t o  a c c o u n t  in m a k i n g  a n  a w a r d  o f  d a m a g e s  t o  t h e  p l a i n t i f f .
T h i s  e f f e c t i v e l y  p e r m i c s  t h e  p l a i n t i f f  to o b t a i n  d o u b l e  r e c o v e r y  
o f  c e r t a i n  c o m p o n e n t s  o f  h i s  d a m a g e s  awar d .
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In a n  e r a  w h e n  c o l l a t e r a l  s o u r c e s  o f  i n c o m e  w e r e  f i n a n c e d  
l a r g e l y  b y  p l a i n t i f f  h i m s e l f ,  che c o l l a t e r a l  s o u r c e  r u l e  m a y  

h a v e  b e e n  s e n s i b l e .  T o d a y ,  h o w e v e r ,  w h e n  m a n y  c o l l a t e r a l
s o u r c e s  a r e  p r o v i d e d  o r  s u b s i d i z e d  b y  t h e  g o v e r n m e n t  o r  b y  t h i r d
p a r t i e s  ( s u c h  a s  e m p l o y e r s ,  w h o  o f t e n  a r e  r e q u i r e d  b y  l a w  to
p r o v i d e  c e r t a i n  c o l l a t e r a l  b e n e f i t s ) ,  t h e  t r a d i t i o n a l
j u s t i f i c a t i o n  i s  c a l l e d  i n t o  q u e s t i o n .  I n c r e a s i n g l y ,  t h e  

c o l l a t e r a l  s o u r c e  r u l e  s i m p l y  p e r m i t s  a w i n d f a l l  r e c o v e r y  b y  t h e  
p l a i n t i f f .

A s  t o  p u b l i c l y  p r o v i d e d  c o l l a t e r a l  s o u r c e s  o f  c o m p e n s a t i o n ,  
t h e r e  is n o  j u s t i f i c a t i o n  f o r  n o t  t a k i n g  such, s o u r c e s  i n t o  
a c c o u n t  in d e t e r m i n i n g  p l a i n t i f f ' s  u l t i m a t e  d a m a g e s .  T h e  
c o l l a t e r a l  s o u r c e  r u l e  i n  s u c h  c i r c u m s t a n c e s  h a s  t h e  e f f e c t  o f  
r e q u i r i n g  c i t i z e n s  t o  p a y  c o m p e n s a t i o n  t w i c e  -- o n c e  as 
t a x p a y e r ,  a n d  o n c e  a s  t h e  c o n s u m e r  o f  t h e  p r o d u c t  c a u s i n g  t h e  
i n j u r y .  1 8 /

T h e  s i t u a t i o n  i s  s o m e w h a t  m o r e  c o m p l i c a t e d  in d e a l i n g  w i t h  
p r i v a t e  s o u r c e s  o f  c o l l a t e r a l  c o m p e n s a t i o n ,  p a r t i c u l a r l y  w h e r e  
s u b r o g a t i o n  is i n v o l v e d .  1 9 /  W h e r e  a t h i r d  p a r t y  ( s u c h  a s  a n  
i n s u r e r )  is s u b r o g a t e d  t o  p l a i n t i f f ' s  c l a i m ,  t h e  c o l l a t e r a l  
s o u r c e  r u l e  m a y  n o t  i n  f a c t  r e s u l t  i n  a n y  d o u b l e  r e c o v e r y .  A s  a 
p r a c t i c a l  m a t t e r ,  h o w e v e r ,  s u b r o g a t i o n  o f t e n  i s  n o t  a 
s i g n i f i c a n t  c o n s i d e r a t i o n  in m a n y  t c r t  a c t i o n s .  In s o m e  a r e a s ,  
s u c h  a s  a u t o m o b i l e  a c c i d e n t s ,  s u b r o g a t i o n  is q u i t e  c o m m o n .  I n  
o t h e r  a r e a s ,  h o w e v e r ,  s u c h  a s  m e d i c a l  m a l p r a c t i c e ,  s u b r o g a t i o n ,  
i s  f a r  l e s s  c o m m o n .

A s  t o  p r i v a t e  s o u r c e s ,  t h e  b e s t  a p p r o a c h  a p p e a r s  to b e  to 
r e q u i r e  c o l l a t e r a l  s o u r c e s  o f  c o m p e n s a t i o n  r e l a t e d  t o  t h e  s a m e  
i n j u r y  t o  b e  t a k e n  i n t o  a c c o u n t  as l o n g  as a t h i r d  p a r t y  i s  n o t  
s u b r o g a t e d  t o  t h a t  p o r t i o n  o f  p l a i n t i f f ' s  c l a i m .  F u r t h e r  
a n a l y s i s  m a y  s u g g e s t  t h a t  e l i m i n a t i o n  o f  s u b r o g a t i o n  ( t h a t  is, 
s i m p l y  o f f s e t t i n g  a l l  c o l l a t e r a l  s o u r c e s  a g a i n s t  t h e  a w a r d ,  a n d  
p r o h i b i t i n g  s u b r o g a t i o n  a r r a n g e m e n t s )  m a y  h a v e  a l i m i t e d  e f f e c t  
a n d  b e  j u s t i f i e d  o n  t h e  b a s i s  o f  s i g n i f i c a n t  r e d u c t i o n s  i n  
t r a n s a c t i o n  c o s t s .

W h i l e  t h e  c o r r e c t  a p p r o a c h  t o  w o r k e r s '  c o m p e n s a t i o n  b e n e f i t s  
m u s t  b e  c o n s i d e r e d  v e r y  c a r e f u l l y ,  w o r x e r s  s h o u l d  b e  r-equired to 
s e e k  t h e i r  w o r k e r s '  c o m p e n s a t i o n  b e n e f i t s  w h e r e  a p p r o p r i a t e .
T h e  W o r k i n g  G r o u p  t a k e s  n o  p o s i t i o n  o n  w h e t h e r  s u b r o g a t i o n  a n d  
i n d e m n i f i c a t i o n  a c t i o n s  b e t w e e n  e m p l o y e r s  a n d  m a n u f a c t u r e r s

1 8 /  A n o t h e r  r e a s o n  t o  b e  c o n c e r n e d  a b o u t  s u c h  a w i n d f a l l  is 
t h a t  m u c h  o f  t h e  w i n d f a l l  is i n  f a c t  a w i n d f a l l  f o r  a t t o r n e y s  i n  
t h e  f o r m  o f  a t t o r n e y s '  fee s .

1 9 /  In t h e  c o n t e x t  o f  i n s u r a n c e ,  s u b r o g a t i o n  a l l o w s  t h e  
i n s u r e r  to o b t a i n  f r o m  t h e  t o r t f e a s o r - d e f e n d a n t  a l l  o r  p a r t  o f  
i t s  p a y m e n t s  t o  t h e  i n s u r e d - p l a i n t i f f  a r i s i n g  f r o m  t h e  i n j u r y  
c a u s e d  b y  t h e  t o r t f e a s o r .
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f o u n d  l i a b l e  a s  t h i r d  p a r t y  d e f e n d a n t s  s h o u l d  b e  e l i m i n a t e d ,  as 
h a s  b e e n  p r o p o s e d  i n  s o m e  l e g i s l a t i o n .  T h e  W o r k i n g  G r o u p  w i l l  

c o n t i n u e  to r e v i e w  t h e  m e r i t s  o f  p r o p o s a l s  d e a l i n g  w i t h  s u c h  
s u b r o g a t i o n  a n d  i n d e m n i f i c a t i o n  a c t i o n s .

R e c o m m e n d a t i o n  No. 7; S c h e d u l e  c o n t i n g e n c y  fee s .

C u r r e n t l y ,  p l a i n t i f f s '  a t t o r n e y s  r e c e i v e  a f l a t  p e r c e n t a g e  of 
t h e i r  c l i e n t s '  a w a r d s ,  u s u a l l y  b e t w e e n  3 0 %  a n d  40%, o u t  

s o m e t i m e s  a s  h i g h  a s  50%. W h e r e  p l a i n t i f f ' s  a w a r d  i s  m o d e r a t e ,  
s u c h  a c o n t i n g e n c y  f e e  m a y ,  i n  fact, b e  q u i t e  r e a s o n a b l e ,  s i n c e  
t h e  a t t o r n e y  h a s  s i g n i f i c a n t  c o s t s  a n d  m a y  f a c e  s u b s t a n t i a l  
r i s k s  t h a t  m u s t  b e  r e i m b u r s e d .  B u t  as t h e  a v e r a g e  p l a i n t i f f ' s  
v e r d i c t  h a s  i n c r e a s e d  i n  r e c e n t  y e a r s ,  s u c h  a h i g h  p e r c e n t a g e  
b e c o m e s  d i f f i c u l t  t o  j u s t i f y .  I n c r e a s i n g l y ,  t h e r e  a r e  
i n d i c a t i o n s  o f  e x t r a o r d i n a r y  a b u s e s  w h e r e  a t t o r n e y s  r e c e i v e  f e e s  
i n  t h e  h u n d r e d s  o f  t h o u s a n d s  o f  d o l l a r s  f o r  l i m i t e d  w o r k .  
P a r t i c u l a r l y  i n  m a s s  l i a b i l i t y  c a s e s  w h e r e  t h e  g r o u n d w o r k  /r 
l i a b i l i t y  h a s  b e e n  l a i d  i n  p r e v i o u s  c a s e s  b y  o t h e r  a t t c  .* -,
t h e  f e e s  o f t e n  b e a r  n o  r e l a t i o n s h i p  w h a t s o e v e r  t o  t n e  v. * o f  o r  
t h e  r i s k  to p l a i n t i f f ' s  a t t o r n e y .  2 0 /

N e v e r t h e l e s s ,  t h e  W o r k i n g  G r o u p  d o e s  n o t  r e c o m m e n d ,  a s  s o m e  h a v e  
s u g g e s t e d ,  t h e  a b o l i t i o n  o f  c o n t i n g e n c y  f e e s .  O f t e n ,  s u c h  f e e s  
a r e  t h e  o n l y  m e a n s  a v a i l a b l e  t o  t h e  p o o r  to a f f o r d  a n  a t t o r n e y  
a n d  o b t a i n  a c c e s s  t o  t h e  l e g a l  s y s t e m .  T h e  p r o b l e m  w i t h  
c o n t i n g e n c y  f e e s  e m e r g e s  w h e n  a w a r d s  b e c o m e  v e r y  h i g h ,  a n d  a 
f l a t  c o n t i n g e n c y  r a t e  b e c o m e s  e x c e s s i v e .  T h e  W o r k i n g  G r o u p ,  

t h e r e f o r e ,  b e l i e v e s  t h a t  c o n t i n g e n c y  f e e s  s h o u l d  b e  s c h e d u l e d  to 
d e c r e a s e  as a w a r d s  i n c r e a s e .

S p e c i f i c a l l y ,  t h e  W o r k i n g  G r o u p  r e c o m m e n d s  t h e  f o l l o w i n g  
s c h e d u l e :  2 5 %  f o r  t h e  f i r s t  $ 1 0 0 , 0 0 0 ,  2 0 %  f o r  t h e  n e x t
$ 1 0 0 , 0 0 0 ,  1 5 %  f o r  t h e  n e x t  $ 1 0 0 , 0 0 0 ,  a n d  1 0 %  f o r  t h e  
r e m a i n d e r .  T h u s ,  f o r  a n  a w a r d  o f  $ 5 0 0 , 0 0 0 ,  p l a i n t i f f ' s  a t t o r n e y  
w o u l d  r e c e i v e  $ 8 0 , 0 0 0  r a t h e r  t h a n  $ 1 6 6 , 6 6 6  ( a s s u m i n g  a o n e - t h i r d  
c o n t i n g e n c y  f e e ) ,  a n d  f o r  a n  a w a r d  o f  $ 1 , 0 0 0 , 0 0 0 ,  v/ould r e c e i v e  
$ 1 3 0 , 0 0 0  r a t h e r  t h a n  $ 3 3 3 , 3 3 3 .

T h e r e  a r e  a n u m b e r  o f  j u s t i f i c a t i o n s  f o r  s c h e d u l i n g  c o n t i n g e n c y  
f e e s ;

V e r d i c t s  o f t e n  a r e  i n f l a t e d  b y  j u d g e s  a n d  j u r i e s  to 
c o m p e n s a t e  p l a i n t i f f  f o r  w h a t  i s  w e l l  u n d e r s t o o d  t o  b e  
h i g h  a t t o r n e y s ' fees. D e f e n d a n t s  t h u s  p a y  f o r  s u c h  
f e e s  t h r o u g h  h i g h e r  i n s u r a n c e  p r e m i u m s  o r  a w a r d s ,

2 0 /  A s  d i s c u s s e d  i n  C h a p t e r  2, t h e  p r e v a i l i n g  p l a i n t i f f  is 
n o t  o n l y  l i a b l e  to h i s  a t t o r n e y  f o r  t h e  a g r e e d  t o  c o n t i n g e n c y  
fee, b u t  a l s o  f o r  l i t i g a t i o n  e x p e n s e s .  S u c h  e x p e n s e s  o f t e n  c a n  
a m o u n t  t o  a n  a d d i t i o n a l  f i v e  t o  e i g h t  p e r c e n t  o f  t h e  u n d e r l y i n g  
a w a r d .



w h i c h ,  i n  tur n ,  a r e  p a s s e d  o n  t o  c o n s u m e r s  t h r o u g h  

h i g h e r  p r i c e s .  It i s  d i f f i c u l t  t o  j u s t i f y  p l a c i n g  s u c h  
a b u r d e n  o n  A m e r i c a n  c o n s u m e r s  f o r  t h e  p u r p o s e  o f  
p a y i n g  w h a t  o f t e n  a m o u n t s  t o  e x o r b i t a n t  a t t o r n e y s '  f e e s .

S i m i l a r l y ,  i n  o r d e r  t o  c o m p e n s a t e  p l a i n t i f f s  f o r  v e r y  
h i g h  c o n t i n g e n c y  f e e s ,  s e t t l e m e n t s  o f t e n  a r e  h i g h e r  

t h a n  o t h e r w i s e  w o u l d  b e  t h e  c a s e .  A s  w i t h  h i g h  a w a r d s ,  
t h e s e  p a y m e n t s  u l t i m a t e l y  a r e  p a s s e d  t h r o u g h  t o  t h e  

c o n s u m e r .  M o r e  p r o b l e m a t i c ;  h o w e v e r ,  is t h a t  
a t t o r n e y s '  f e e s  o f t e n  c a n  b e c o m e  a m a j o r  i m p e d i m e n t  t o  
s e t t l e m e n t s  s i n c e  d e f e n d a n t s  m a y  b a l k  a t  p a y i n g  a 
h i g h e r  t h a n  j u s t i f i e d  a w a r d  i n  o r d e r  t o  c o m p e n s a t e  
p l a i n t i f f s  f o r  e x o r b i t a n t  a t t o r n e y s '  fee s .  In s u c h  
s i t u a t i o n s ,  a t t o r n e y s '  f e e s  c r e a t e  a n  a d d i t i o n a l  b u r d e n  
b y  c a u s i n g  c a s e s  n o t  t o  b e  s e t t l e d  t h 3 t  o t h e r w i s e  w o u l d  
b e  s e t t l e d .

0 C o n t i n g e n c y  f e e s  a l s o  d i s t o r t  t h e  i n c e n t i v e s  of

a t t o r n e y s .  S u c h  f e e s  m a y  l e a d  p l a i n t i f f s '  a t t o r n e y s  t o  
h o l d  o u t  f o r  h i g h  n o n - e c o n o m i c  d a m a g e s  (and, 
p o t e n t i a l l y ,  w i n d f a l l  p r o f i t s  f o r  t h e  a t t o r n e y  
r e q u i r i n g  o n l y  m i n i m a l  a d d i t i o n a l  w o r k  o n  t h e  
a t t o r n e y ' s  p a r t ) ,  w h i l e  t h e  c l i e n t s  m a y  b e  b e s t  s e r v e d  
w i t h  o b t a i n i n g  e c o n o m i c  d a m a g e s  a n d  m o r e  l i m i t e d  n o n ­
e c o n o m i c  d a m a g e s  a s  p r o m p t l y  a s  p o s s i b l e .

S c h e d u l i n g  c o n t i n g e n c y  f e e s  a l s o  s h o u l d  s u b s t a n t i a l l y  
r e d u c e  t h e  e x c e s s i v e  t r a n s a c t i o n  c o s t s  p r e s e n t l y  
p l a g u i n g  t h e  t o r t  s y s t e m .  T h i s  i s  p a r t i c u l a r l y  
i m p o r t a n t  i n  s u c h  a r e a s  a s  t h e  a s b e s t o s  l i t i g a t i o n s  
w h e r e  t h e r e  a r e  o n l y  l i m i t e d  r e s o u r c e s  a v a i l a b l e  t o  
c o m p e n s a t e  a l a r g e  p o o l  o f  p l a i n t i f f s .

I n  t h i s  r e g a r d ,  i t  is w o r t h  n o t i n g  t h a t  t h e  F e d e r a l  T o r t  C l a i m s  
A c t  c o n t a i n s  a 2 5 %  c a p  o n  a t t o r n e y s '  f e e s  f o r  l a w s u i t s  f i l e d  
u n d e r  t h e  Ac t ,  a n d  a 2 0 %  c a p  o n  a t t o r n e y s '  f e e s  f o r  s e t t l e m e n t s  
o b t a i n e d  u n d e r  t h e  A c t ' s  a d m i n i s t r a t i v e  c l a i m s  p r o c e s s .
2 8  U . S . C .  § 2 5 7 8 .  V i o l a t i o n s  o f  t h e s e  l i m i t a t i o n s  a r e  
p u n i s h a b l e  b y  f i n e  o r  i m p r i s o n m e n t ,  o r  b o t h .  A  s i m i l a r  2 5 %  
a t t o r n e y s '  f e e  c a p  ( w i t h  s i m i l a r  s a n c t i o n s )  is f o u n d  in t h e  
S o c i a l  S e c u r i t y  A c t .  42 U . S . C .  § 40 6 .  N o n e  o f  t h e s e  c a p s  
a p p e a r s  t o  h a v e  h a d  a n y  s i g n i f i c a n t  e f f e c t  o n  t h e  a b i l i t y  o f  
p e r s o n s  s u i n g  t h e  g o v e r n m e n t  t o  o b t a i n  a d e q u a t e  l e g a l  
r e p r e s e n t a t i o n .  In fact, t h e  n u m b e r  o f  l a w s u i t s  f i l e d  u n d e r  
b o t h  t h e  F e d e r a l  T o r t  ('..‘.aims A c t  a n d  t h e  S o c i a l  S e c u r i t y  A c t  h a s  
i n c r e a s e d  s u b s t a n t i a l l y  i n  r e c e n t  y e a r s .

T h e  W o r k i n g  G r o u p  h a s  c o n s i d e r e d  a n d  r e c o m m e n d s  a g a i n s t  t h e  
a d o p t i o n  o f  t h e  E n g l i s h  R u l e  o n  a t t o r n e y s '  fees, w h i c h  w o u l d  
t r a n s f e r  a t t o r n e y s '  f e e s  t o  t h e  l o s i n g  p a r t y .  W h i l e  s u c h  a r u l e  
m i g h t  d e t e r  s o m e  f r i v o l o u s  l i t i g a t i o n ,  i t  a l s o  w o u l d  i n h i b i t  
m a n y  l a w s u i t s  t h a t  m a y  b e  m e r i t e d  b u t  w h e r e  s o m e  p r e l i m i n a r y  
d i s c o v e r y  m a y  b e  n e c e s s a r y  t o  d e t e r m i n e  t h e  s t r e n g t h  o f  
p l a i n t i f f ' s  c l a i m s .  M o r e o v e r ,  b e c a u s e  m a n y  p l a i n t i f f s  
e s s e n t i a l l y  a r e  j u d g m e n t  p r o o f ,  t h e  w i d e l y  h e l d  b e l i e f  t h a t  s u c h
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a r u l e  w o u l d  s i g n i f i c a n t l y  d e t e r  f r i v o l o u s  l i t i g a t i o n  m a y  b e  
l a r g e l y  i l l u s o r y .

A p r e f e r a b l e  ( b u t  s t i l l  p r o b l e m a t i c )  a l t e r n a t i v e  a p p r o a c h  t o  t h e  
E n g l i s h  R u l e  w o u l d  b e  t o  u s e  a t r a n s f e r  o f  a t t o r n e y s '  f e e s  a s  a 
m e a n s  o f  m o t i v a t i n g  p a r t i e s  to s e t t l e  t h e i r  c l a i m s  a t  a n  e a r l i e r  
p o i n t  i n  l i t i g a t i o n .  T h u s ,  a r u l e  m o d e l e d  o n  R u l e  6 8  o f  t h e  
F e d e r a l  R u l e s  o f  C i v i l  P r o c e d u r e ,  2 1 /  b u t  i n c l u d i n g  

a t t o r n e y s '  f e e s ,  m i g h t  b e  u s e f u l .  P e r h a p s  t h e  m o s t  p r o m i r i n g  
a p p r o a c h  v/ould b e  t o  c o m b i n e  a l t e r n a t i v e  d i s p u t e  r e s o l u ^ . o n  w i t h  
a t r a n s f e r  o f  a t t o r n e y s '  fee s .

R e c o m m e n d a t i o n  No. 8: D e v e l o p  a l t e r n a t i v e  d i s p u t e
r e s o l u t i o n  m e c h a n i s m s .

T h e  W o r k i n g  G r o u p  b e l i e v e s  t h a t  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  
h o l d s  m u c h  p r o m i s e .  E x p e r i m e n t a t i o n  a n d  e x p e r i e n c e ,  h o w e v e r ,  is 
t h e  o n l y  r e l i a b l e  v e h i c l e  f o r  d e t e r m i n i n g  w h i c h  s y s t e m s  w i l l  
w o r k .  A l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  p r o p o s a l s  r a n g e  f r o m  
b i n d i n g  a r b i t r a t i o n  to m e d i a t i o n ,  a n d  i n c l u d e  s r c h  p r o c e d u r a l  
i n n o v a t i o n s  as m i n i - t r i a l s  a n d  e x p e d i t e d  d i s c o v e r y  t e c h n i q u e s .  
M a n y  o f  t h e s e  p r o p o s a l s  a r e  w o r t h y  o f  s e r i o u s  c o n s i d e r a t i o n ,  a n d  
s t a t e s  r e p r e s e n t  e x c e l l e n t  l a b o r a t o r i e s  i n  w h i c h  t o  d e v e l o p  a n d  
e x p l o r e  t h e s e  v a r i o u s  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  p r o p o s a l s .

T h e  W o r k i n g  G r o u p  s t r o n g l y  s u p p o r t s  a l t e r n a t i v e  d i s p u t e  
r e s o l u t i o n ,  a n d  b e l i e v e s  t h a t  t h e  o r g a n i z e d  b a r s ,  l e g i s l a t u r e s ,  
a n d  j u r i s t s  s h o u l d  b e  m o r e  r e c e p t i v e  t o  a l t e r n a t i v e  i j s p u t e  
r e s o l u t i o n  p r o p o s a l s .  W h e r e  n e c e s s a r y ,  p a r t i c u l a r l y  i n  a r e a s  
s u c h  as m e d i c a l  m a l p r a c t i c e ,  s t a t e s  s h o u l d  b e  e n c o u r a g e d  t o  
c o n s i d e r  s e r i o u s l y  t h e  n e c e s s a r y  c o n s t i t u t i o n a l  c h a n g e s  to 
p e r m i t  t h e  u s e  o f  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n .

T h e  W o r k i n g  G r o u p  b e l i e v e s  t h a t  t h e  m o s t  p r o m i s i n g  u s e  o f  
a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  w i l l  b e  to e n c o u r a g e  t h e  e a r l y  
s e t t l e m e n t  o f  l a w s u i t s .  F o r  e x a m p l e ,  r e q u i r i n g  n o n - b i n d i n g  
a r b i t r a t i o n  w h e r e  p a r t  o r  a l l  o f  a t t o r n e y s '  f e e s  s h i f t  to t h e  
p a r t y  wrh i c h  r e j e c t s  a n  a r b i t r a t i o n  a w a r d  a n d  o b t a i n s  a l e s s  
f a v o r a b l e  r e s u l t  i n  l i t i g a t i o n ,  m u c h  as c o s t s  o f  l i t i g a t i o n  a r e  
s h i f t e d  f o r  r e j e c t e d  o f f e r s  o f  s e t t l e m e n t  u n d e r  F e d e r a l  R u l e  o f  
C i v i l  P r o c e d u r e  68 ( s e e  s u p r a ) , m i g h t  b e  a n  e f f e c t i v e  m e a n s

2 1 /  R u l e  68 ( " O f f e r  o f  J u d g m e n t " )  p r o v i d e s  t h a t  c o s t s  o f  
l i t i g a t i o n  w i l l  s h i f t  t o  a p l a i n t i f f  w h o  h a s  r e j e c t e d  a n  O f f e r  
o f  S e t t l e m e n t  m a d e  u n d e r  t h e  r u l e  a n d  n o t  o b t a i n e d  a j u d g m e n t  
m o r e  f a v o r a b l e  t h a n  t h e  r e j e c t e d  o f f e r .  T h e r e  c u r r e n t l y  is a 
p r o p o s a l  u n d e r  c o n s i d e r a t i o n  t o  i n c l u d e  a t t o r n e y s '  f e e s  i n  R u l e  
68, as w e l l  a s  to m a k e  o t h e r  c h a n g e s  t o  t h e  R u l e .  I n c l u s i o n  o f  
a t t o r n e y s '  f e e s  i n  R u l e  68, h o w e v e r ,  h a s  a n u m b e r  o f  s e r i o u s  
p r o b l e m s  t h a t  m u s t  b e  c o n s i d e r e d  v e r y  c a r e f u l l y .  T h e s e  a n d  
o t h e r  p r o b l e m s  h a v e  l e d  t h e  D e p a r t m e n t  o f  J u s t i c e  to c a u t i o n  
a g a i n s t  t h e  p r o p o s e d  c h a n g e s  t o  R u l e  68.
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f o r  u s i n g  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  t o  f a c i l i t a t e  a n d  
e x p e d i t e  e a r l y  s e t t l e m e n t s .

T h e  W o r k i n g  G r o u p  d o e s  n o t  b e l i e v e ,  h o w e v e r ,  t h a t  a l t e r n a t i v e  
d i s p u t e  r e s o l u t i o n  n e e d s  t o  o r  s h o u l d  i n v o l v e  m a j o r  c h a n g e s  to 

t h e  s t a n d a r d s  o f  l i a b i l i t y  o r  c a u s a t i o n  i n  t o r t  law. T h e  m e r i t s  
o f  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  a r e  l a r g e l y  u n r e l a t e d  t o  w h i c h  
s t a n d a r d  o f  l i a b i l i t y  is u s e d  i n  r e s o l v i n g  d i s p u t e s .  T h e  v a l u e  

o f  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  l i e s  i n  p r o c e d u r a l  r a t h e r  t h a n  
s u b s t a n t i v e  c h a n g e s  i n  t h e  law.



T h e  g r o w i n g  l i a b i l i t y  i n s u r a n c e  a v a i l a b i l i t y / a f f o r d a b i l i t y  
c r i s i s  h a s  s p a w n e d  c a l l s  f o r  g o v e r n m e n t  i n s u r a n c e  o r  

i n d e m n i f i c a t i o n  f o r  p e r s o n s  o r  c o m p a n i e s  u n a b l e  t o  o b t a i n  

a d e q u a t e  i n s u r a n c e  c o v e r a g e  t h r o u g h  t h e  p r i v a t e  s e c t o r .  F o r  t h e  
r e a s o n s  d i s c u s s e d  b e l o w ,  s u c h  g o v e r n m e n t  i n s u r a n c e  o r  

i n d e m n i f i c a t i o n  w o u l d  D e  h i g h l y  u n d e s i r a b l e  a n d  w o u l d  d o  n o t h i n g  

t o  r e m e d y  t h e  p r o b l e m s  u n d e r l y i n g  t h e  a v a i l a b i l i t y / a f f o r d a b i l i t y  
c r i s i s .

T h e  m o s t  s e r i o u s  d e f i c i e n c y  w i t h  t h e  v a r i o u s  s c h e m e s  f o r  
g o v e r n m e n t  i n s u r a n c e  o r  i n d e m n i f i c a t i o n  is, as n o t e d ,  t h e  f a c t  
t h a t  s u c h  p r o p o s a l s  d o  n o t  a d d r e s s  t h e  p r o b l e m s  t h a t  h a v e  l e d  t o  
t h e  a v a i l a b i l i t y / a f f o r d a b i l i t y  c r i s i s .  I n s t e a d ,  t h e s e  s c h e m e s  
s i m p l y  w o u l d  p a s s  t h e  c o s t s  o f  t h e  c r i s i s  d i r e c t l y  t o  t h e  
t a x p a y e r .  W h i l e  i t  i s  d i f f i c u l t  t o  e s t i m a t e  t h e  p o t e n t i a l  c o s t  
o f  s u c h  a p r o g r a m  t o  t h e  A m e r i c a n  t a x p a y e r ,  i t  s h o u l d  b e  n o t e d  
t h a t  t h e  i n s u r a n c e  i n d u s t r y  s u f f e r e d  a n  e s t i m a t e d  $ 2 5  b i l l i o n  
u n d e r w r i t i n g  l o s s  i n  1 9 8 5  ( s e e  C h a p t e r  2). T h i s  l o s s  d o e s  n o t  
i n c l u d e  s e l f - i n s u r a n c e  o r  c a p t i v e  i n s u r e r  l o s s e s ,  w h i c h  i n  a l l  
l i k e l i h o o d  r e p r e s e n t  a d d i t i o n a l  b i l l i o n s  o f  d o l l a r s .

A  g o v e r n m e n t  i n s u r a n c e  o r  i n d e m n i f i c a t i o n  p r o g r a m  w o u l d  b y  
d e f i n i t i o n  c e r t a i n l y  i n v o l v e  t h e  r i s k i e s t  a c t i v i t i e s ;  t h a t  is, 
t h o s e  a c t i v i t i e s  t h a t  e v e n  t h e  i n s u r a n c e  i n d u s t r y  i s  u n w i l l i n g  
t o  u n d e r w r i t e .  T o  t h e  e x t e n t  t h a t  t h e  g o v e r n m e n t  a t t e m p t s  to 
a d d r e s s  a f f o r d a b i l i t y  p r o b l e m s  b y  o f f e r i n g  c o v e r a g e  m o r e  c h e a p l y  
t h a n  t h e  i n d u s t r y ,  t h e  g o v e r n m e n t ,  o f  c o u r s e ,  s i m p l y  w o u l d  b e  
s u b s i d i z i n g  c e r t a i n  p u r c h a s e r s  o f  i n s u r a n c e .  A g a i n ,  t h e  c o s t  o f  
s u c h  s u b s i d i z a t i o n  i s  d i f f i c u l t  t o  e s t i m a t e ,  b u t  c o n s i d e r i n g  
t h a t  t h e  i n s u r a n c e  i n d u s t r y  p a i d  o u t  o v e r  $ 1 2 5  b i l l i o n  i n  1985, 
w i t h  r e l a t e d  e x p e n s e s  o f  $ 3 7  b i l l i o n  ( s e e  C h a p t e r  2), s u c h  a 
s u b s i d y  e a s i l y  c o u l d  i n v o l v e  t e n s  o f  b i l l i o n s  of d o l l a r s  
a n n u a l l y .  1 /  ( A g a i n ,  t h e s e  f i g u r e s  d o  n o t  i n c l u d e  s e l f -  
i n s u r a n c e  o r  c a p t i v e  i n s u r e r s ) .

G o v e r n m e n t  i n s u r a n c e  o r  i n d e m n i f i c a t i o n  w o u l d  n o t  o n l y  p a s s  
t h e s e  c o s t s  t o  t h e  t a x p a y e r ,  b u t  c o u l d  e x a c e r b a t e  t h e  c u r r e n t  
p r o b l e m s  o f  t h e  t o r t  s y s t e m .  O n e  o f  t h e  f e w  c o n s t r a i n t s  l e f t  i n  
t o r t  l a w  i s  t h e  r e c o g n i t i o n  t h a t  " d e e p  p o c k e t s "  a r e  n o t  a f t e r
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1 /  F o r  e x a m p l e ,  o v e r  r e c e n t  y e a r s  t h e  N a t i o n a l  F l o o d  
I n s u r a n c e  F u n d  h a s  b e e n  s u b s i d i z i n g  f l o o d  i n s u r a n c e  b y  r o u g h l y  
$ 1 5 0  m i l l i o n  a n n u a l l y .  T h e  c u m u l a t i v e  l o s s  f o r  t h e  p r o g r a m  to 
d a t e  i s  a p p r o x i m a t e l y  $ 1 . 4  b i l l i o n .  T h e  P r e s i d e n t ,  i n  h i s  
l a t e s t  b u d g e t  s u b m i s s i o n ,  r e i t e r a t e d  h i s  i n t e n t i o n  t o  c o n t i n u e  
t o  p h a s e  o u t  t h i s  c o s t l y  s u b s i d y .  T h e  r i o t  i n s u r a n c e  p r o g r a m ,  
w h i c h  e x i s t e d  f r o m  1 9 6 8  t o  198 4 ,  w a s  a b l e  t o  s u s t a i n  i t s e l f  
t h r o u g h  c o l l e c t e d  p r e m i u m s .  T h e  r e l a t i v e  s u c c e s s  o f  t h e  
p r o g r a m ,  h o w e v e r ,  w a s  l a r g e l y  d u e  t o  t h e  d e c l i n e  i n  u r b a n  r i o t s  
a f t e r  t h e  p r o g r a m  w a s  i n s t i t u t e d .
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a l l  b o t t o m l e s s  t h a t  t h e r e  is a f i n i t e  a m o u n t  o f  r e s o u r c e s  
t h a t  c a n  b e  r e a l l o c a t e d  t h r o u g h  t o r t  l i a b i l i t y .  G o v e r n m e n t  

i n d e m n i f i c a t i o n  c r  i n s u r a n c e  w o u l d  r e m o v e  t h a t  l a s t  r e s t r a i n t ,  
s i n c e  t h e  r e s o u r c e s  o f  t h e  F e d e r a l  G o v e r n m e n t  a r e  a l l  t o o  o f t e n  
v i e w e d  as w i t h o u t  l i m i t .  T h u s ,  c o u r t s  a n d  j u r i e s  m i g h t  b e  e v e n  
m o r e  w i l l i n g  to s k e w  l i a b i l i t y  a n d  c a u s a t i o n  s t a n d a r d s  to e n s u r e  

c o m p e n s a t i o n ,  a n d  t o  a w a r d  t h e  m o s t  g e n e r o u s  c o m p e n s a t i o n  

c o n c e i v a b l e .

T h e r e  are, h o w e v e r ,  a n u m b e r  o f  c o m p e l l i n g  r e a s o n s  f o r  r e j e c t i n g  
t h e  c o n c e p t  o f  g o v e r n m e n t  i n s u r a n c e  o r  i n d e m n i f i c a t i o n  o t h e r  

t h a n  b e c a u s e  o f  i t s  p o t e n t i a l  c o s t  a n d  t h e  f a i l u r e  t o  a d d r e s s  
t h e  r e a l  p r o b l e m s  u n d e r l y i n g  t h e  c r i s i s .  P e r h a p s  f o r e m o s t  a m o n g  
t h o s e  r e a s o n s  is t h a t  s u c h  a p r o g r a m  w o u l d  m o s t  l i k e l y  
j e o p a r d i z e  a m o n g  t h e  m o s t  e f f e c t i v e  a n d  i m p o r t a n t  m e c h a n i s m s  
c u r r e n t l y  e x i s t i n g  i n  r h e  p r i v a t e  s e c t o r  to p r o t e c t  p u b l i c  
h e a l t h  a n d  s a f e t y .  T h e  i n s u r a n c e  i n d u s t r y  p l a y s  a v i t a l  r o l e  i n  

p r o m o t i n g  p u b l i c  h e a l t h  a n d  s a f e t y  b y  p o l i c i n g  i n s u r e d s  to 
e n s u r e  t h a t  r i s k s  o f  i n j u r y  a r e  m i n i m i z e d .  I n s u r e d s  w h o  f a i l  to 
m i n i m i z e  s u c h  r i s k s ,  o r  w h o  e x p e r i e n c e  h i g h e r  t h a n  n o r m a l  c l a i m  
r a t e s ,  m a y  f i n d  t h e  d e s i r e d  l e v e l  o f  i n s u r a n c e  c o v e r a g e  m o r e  
d i f f i c u l t  to o b t a i n  a n d  m o r e  e x p e n s i v e .  T h e  i n s u r a n c e  i n d u s t r y  
t h u s  p l a y s  a n  i m p o r t a n t  r o l e  n  c r e a t i n g  i n c e n t i v e s  t h a t  p r o t e c t  
p u b l i c  h e a l t h  a n d  s a f e t y ,  b o t n  i n  p o l i c i n g  i n s u r e d s ,  a n d  i n  *
p a s s i n g  t h e  b e n e f i t s  o f  s a / i t y  b a c k  t o  t h e  i n s u r e d s  t h r o u g h  

l o w e r  p r e m i u m s .  l

W h i l e  t h e  r o l e  o f  i n s u r a n c e  i n  p r o m o t i n g  p u b l i c  h e a l t h  a n d  

s a f e t y  is b y  n o  m e a n s  p e r f e c t ,  a n d  t h e  a b o v e  d e s c r i p t i o n  
a d m i t t e d l y  is s o m e w h a t  i d e a l i z e d ,  i n s u r a n c e  c r e a t e s  i m p o r t a n t  
h e a l t h  a n d  s a f e t y  i n c e n t i v e s  w h i c h  c a n n o t  b e  d i s m i s s e d  
l i g h t l y .  T h i s  c r i t i c a l  f u n c t i o n  o f  i n s u r a n c e  is u n d e r m i n e d  t o  
t h e  e x t e n t  t h a t  t h e  g o v e r n m e n t  s u p p l a n t s  t h e  p r i v a t e  s e c t o r  i n  
p r o v i d i n g  i n s u r a n c e  o r  i n d e m n i f i c a t i o n ,  p a r t i c i   ̂a r l y  f o r  h i g h  
r i s k  a c t i v i t i e s .  T h e  g o v e r n m e n t ,  e v e n  i f  a n d  w h e n  it 
d e m o n s t r a t e s  t h e  b e s t  o f  i n t e n t i o n s ,  s i m p l y  d o e s  n o t  h a v e  t h e  
r e s o u r c e s ,  e x p e r i e n c e ,  f l e x i b i l i t y  o r  i n c e n t i v e s  t o  r e p l i c a t e  
t h e  a c t i v i t i e s  o f  t h e  p r i v a t e  s e c t o r  i n  p o l i c i n g  i n s u r e d s '  
p r a c t i c e s  a n d  s e t t i n g  p r e m i u m s  t o  r e f l e c t  c l a i m s  e x p e r i e n c e .  In 
a d d i t i o n ,  w e r e  t h e  g o v e r n m e n t  t o  u n d e r t a k e  s u c h  a c t i v i t i e s ,  t h e  
e x i s t i n g  h e a l t h  a n d  s a f e t y  b u r e a u c r a c i e s  a l m o s t  c e r t a i n l y  w o u l d  
p r o v e  i n a d e q u a t e .  S u b s t a n t i a l  a d d i t i o n a l  f u n d s ,  p e r s o n n e l  a n d  
r e s o u r c e s  w o u l d  n e e d  t o  b e  d e v o t e d  t o  t h e s e  a c t i v i t i e s ,  a n d  i n  
m a n y  a r e a s  n e w  b u r e a u c r a t i c  s t r u c t u r e s  w o u l d  n e e d  t o  b e  
e s t a b l i s h e d .  2 /  If, as s e e m s  l i k e l y ,  s u c h  a d d i t i o n a l  
i n v e s t m e n t s  o f  g o v e r n m e n t  r e s o u r c e s  a r e  n o t  m a d e ,  g o v e r n m e n t  
i n s u r a n c e  o r  i n d e m n i f i c a t i o n  w o u l d  o p e r a t e  as a c l e a r  
d i s i n c e n t i v e  t o  g r e a t e r  s a f e t y  s i n c e  i n s u r e d s  w o u l d  r e c e i v e

2 /  T h e  n e c e s s a r y  c o l l e c t i o n  a n d  a n a l y s i s  o f  r e l e v a n t  
i n f o r m a t i o n  w o u l d  o f  i t s e l f  b e  a m a j o r  u n d e r t a k i n g  r e q u i r i n g  
s u b s t a n t i a l  i n v e s t m e n t  o f  a d d i t i o n a l  g o v e r n m e n t  r e s o u r c e s .
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t h e  b e n e f i t  o f  a r i s k  t r a n s f e r  t o  t h e  g o v e r n m e n t  (and, 

a c c o r d i n g l y ,  w o u l d  h a v e  l e s s  i n c e n t i v e  t o  p r o t e c t  p u b l i c  h e a l t h  

a n d  s a f e t y )  w i t h o u t  a n y  c o r r e s p o n d i n g  c h e c k s  u p o n  t h e i r  c o n d u c t  
o r  a c t i v i t i e s .  B o t h  t h e  c o n s u m e r  a n d  t h e  t a x p a y e r  w o u l d  b e  t h e  
u l t i m a t e  l o s e r s .

T o  t h e  e x t e n t  t h a t  t h e  g o v e r n m e n t  i n s t i t u t e s  an i n s u r a n c e  o r  

i n d e m n i f i c a t i o n  p r o g r a m ,  s u c h  a p r o g r a m  a l s o  w o u l d  i n c r e a s e  
s i g n i f i c a n t l y  i n  t w o  w a y s  t h e  i n v o l v e m e n t  o f  t h e  g o v e r n m e n t  i n  
t h e  p r i v a t e  s e c t o r .  F i r s t ,  w h i l e  t h e  g o v e r n m e n t ,  as n o t e d ,  

c a n n o t  r e p l i c a t e  t h e  e f f o r t s  of t h e  i n s u r a n c e  i n d u s t r y ,  i t  w o u l d  
h a v e  to b e c o m e  i n v o l v e d  i n  t h e  a c t i v i t i e s  i t  h a s  i n s u r e d  o r  

i n d e m n i f i e d  t o  e n s u r e  t h a t  s u c h  i n s u r a n c e  o r  i n d e m n i f i c a t i o n  
d o e s  n o t  l e a d  t o  c o m p l e t e l y  o p e n - e n d e d  l i a b i l i t y  o n  t h e  p a r t  o f  
t h e  g o v e r n m e n t .  T h i s  n e c e s s a r i l y  w o u l d  i n v o l v e  n e w  a d d i t i o n a l  

f o r m s  o f  g o v e r n m e n t  s u p e r v i s i o n  a n d  r e g u l a t i o n  o f  p r i v a t e  s e c t o r  
a c t i v i t i e s .

A  s e c o n d  u n d e s i r a b l e  bur. i n e v i t a b l e  e f f e c t  o f  s u c h  a p r o g r a m  
w o u l d  b e  t h a t  t h e  g o v e r n m e n t  f r e q u e n t l y  w o u l d  b e  f o r c e d  to 
m a n a g e ,  o r  a t  l e a s t  a c t i v e l y  o v e r s e e ,  t h e  l i t i g a t i o n  o f  c a s e s  
i n v o l v i n g  t h e  l i a b i l i t y  o f  i t s  i n s u r e d s ,  s i n c e  t h e  i n s u r e d s  
o f t e n  w o u l d  h a v e  o n l y  a l i m i t e d  i n c e n t i v e  to c o n t e s t  
a g g r e s s i v e l y  c l a i m s ,  h o w e v e r  m e r i t l e s s ,  a g a i n s t  w h i c h  t h e y  a r e  
f u l l y  i n s u r e d  o r  i n d e m n i f i e d .  E v e n  p u t t i n g  a s i d e  t h e  
c o n s i d e r a t i o n  o f  t h e  m a s s i v e  i n v e s t m e n t  o f  l i t i g a t i o n  r e s o u r c e s  
t h a t  w o u l d  b e  n e e d e d  b y  b o t h  t h e  i n s u r i n g  a g e n c i e s  a n d  t h e  
D e p a r t m e n t  o f  J u s t i c e ,  t h i s  c o u l d  i n v o l v e  t h e  g o v e r n m e n t  
d i r e c t l y  a n d  a c t i v e l y  i n  s o m e  o f  t h e  m o s t  c o n t r o v e r s i a l  a n d  
v i s i b l e  t o r t  l i t i g a t i o n  i n  o u r  s o c i e t y ,  m u c h  o f  w h i c h  w o u l d  
i n v o l v e  l i t i g a t i o n  i n  s t a t e  c o u r t  u n d e r  s u b s t a n t i v e ,  p r o c e d u r a l  
a n d  e v i d e n t i a r y  r u l e s  o f  s t a t e  law.

A n  a d d i t i o n a l  c o n s i d e r a t i o n  is t h a t  s u c h  a p r o g r a m  n e c e s s a r i l y  
w o u l d  i n v o l v e  t h e  f e d e r a l  g o v e r n m e n t  i n  s t a t e  r e g u l a t i o n  o f  the 
i n s u r a n c e  i n d u s t r y  s i n c e  s u c h  r e g u l a t i o n  c o u l d  h a v e  a 
s i g n i f i c a n t  i m p a c t  o n  t h e  k i n d  o f  i n s u r a n c e  o r  i n d e m n i f i c a t i o n  
t h e  f e d e r a l  g o v e r n m e n t  w o u l d  h a v e  t o  p r o v i d e .  F o r  e x a m p l e ,  
s t a t e  r e g u l a t o r s  w h o  m i g h t  w i s h  t o  a v o i d  a p p r o v i n g  p o l i t i c a l l y  
u n p o p u l a r  r a t e  i n c r e a s e s  o r  p o l i c y  p r o v i s i o n s  m i g h t  b e  f a r  m o r e  
i n c l i n e d  t o  w i t h h o l d  s u c h  a p p r o v a l s  i f  t h e y  p e r c e i v e d  t h e  
f e d e r a l  g o v e r n m e n t  a s  r e a d y  a n d  w i l l i n g  t o  p r o v i d e  a n  
a l t e r n a t i v e  s o u r c e  o f  i n s u r a n c e .  T h e  f e d e r a l  g o v e r n m e n t ,  i n  
t u r n ,  in o r d e r  to a v o i d  s u c h  w h o l e s a l e  t r a n s f e r s  o f  t h e  
i n s u r a n c e  b u r d e n ,  c o u l d  v e r y  e a s i l y  f i n d  i t s e l f  c o m p e l l e d  to 
r e g u l a t e  t h e  i n s u r a n c e  i n d u s t r y  d i r e c t l y ,  o r  t o  r e g u l a t e  t h e  
s t a t e  r e g u l a t o r s .  E i t h e r  wa y ,  it w o u l d  r e p r e s e n t  a s u b s t a n t i a l  
i n t r u s i o n  b y  t h e  f e d e r a l  g o v e r n m e n t  i n t o  t h e  r e g u l a t i o n  o f  t h e  
i n s u r a n c e  i n d u s t r y .

F i n a l l y ,  a f e d e r a l  p r o g r a m  o f  i n s u r a n c e  o r  i n d e m n i f i c a t i o n  v/ould 
i n t e r f e r e  w i t h  a n d  p e r h a p s  s e v e r e l y  i n h i b i t  t h e  a b i l i t y  o f  t h e  
m a r k e t  t o  d e v i s e  n e w  p o l i c i e s ,  i n s u r a n c e  m e c h a n i s m s ,  a n d  
s p e c i f i c  c o n t r a c t u a l  p r o v i s i o n s  to m e e t  c h a n g i n g  e c o n o m i c  a n d
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s o c i a l  c o n d i t i o n s .  W h e r e  t h e  c u r r e n t  s e r v i c e s  o f  t h e  i n s u r a n c e  

i n d u s t r y  p r o v e  i n a d e q u a t e  o r  u n a c c e p t a b l e ,  i n s u r e r s  a n d  i n s u r e d s  
h a v e  s t r o n g  i n c e n t i v e s  t o  r e s t r u c t u r e  t h o s e  s e r v i c e s  s o  t h a t  t h e  
n e e d s  o f  t h e  m a r k e t p l a c e  c a n  b e  m e t  ( w i t n e s s ,  f o r  e x a m p l e ,  t h e  

c u r r e n t  d i s c u s s i o n s  o v e r  t h e  i n t r o d u c t i o n  o f  c l a i m s - m a d e  

p o l i c i e s  a n d  t h e  i n c l u s i o n  o f  d e f e n s e  c o s t s ) .  W h e r e  g o v e r n m e n t  
i n s u r a n c e  o r  i n d e m n i f i c a t i o n  i s  a v a i l a b l e ,  h o w e v e r ,  i n s u r e d s  m a y  

o e  f a r  m o r e  i n c l i n e d  t o  s e e k  s u c h  i n s u r a n c e  ( p a r t i c u l a r l y  w h e r e  
it i s  s u b s i d i z e d ,  e i t h e r  i n t e n t i o n a l l y  o r  u n i n t e n t i o n a l l y )  t h a n  

t o  n e g o t i a t e  w i t h  i n s u r e  rs o r  i n v e s t  c o n s i d e r a b l e  e f f o r t  a n d  
r e s o u r c e s  s h o p p i n g  f o r  b e t t e r  c o n d i t i o n s .  I n s u r e r s ,  i n  t u r n ,  
w h o  m a y  f e e l  t h e m s e l v e s  c o m p e l l e d  t o  o f f e r  o t h e r w i s e  
u n a t t r a c t i v e  s e r v i c e s  to c u s t o m e r s  t h e y  w i s h  t o  r e t a i n ,  m a y  f i n d  
a g o v e r n m e n t  i n s u r a n c e  o r  i n d e m n i f i c a t i o n  p r o g r a m  a c o n v e n i e n t  
d u m p i n g  g r o u n d s  f o r  t h e  r i s k s  t h e y  w o u l d  r a t h e r  s p i n - o f f .  3 /
T h e  e n d  r e s u l t  c o u l d  v e r y  w e l l  b e  t h a t  t h e  a b i l i t y  o f  t h e  

m a r k e t p l a c e  t o  r e s p o n d  t o  n e w  c o n d i t i o n s  w i t h  i n n o v a t i v e  
s o l u t i o n s  c o u l d  b e  s e v e r e l y  c h i l l e d  i f  t h e  " s a f e  h a r b o r "  o f  
g o v e r n m e n t  i n s u r a n c e  o r  i n d e m n i f i c a t i o n  w e r e  a v a i l a b l e  t o  b o t h  
t h e  i n s u r e d s  a n d  t h e  i n s u r e r s .  4 /

In sum, g o v e r n m e n t  i n s u r a n c e  o r  i n d e m n i f i c a t i o n  w o u l d  b e  a 
h i g h l y  u n d e s i r a b l e  a n d  c o u n t e r p r o d u c t i v e  r e s p o n s e  t o  t h e  c u r r e n t  
a v a i l a b i l i t y / a f f o r d a b i l i t y  c r i s i s .  It e f f e c t i v e l y  w o u l d  a m o u n t  
to t h e  n a t i o n a l i z a t i o n  o f  a p o t e n t i a l l y  l a r g e  p o r t i o n  o f  o n e  o f  
t h e  N a t i o n ' s  l e a d i n g  f i n a n c i a l  i n d u s t r i e s .  A n d ,  g i v e n  t h e  
h i s t o r y  o f  p a s t  g o v e r n m e n t  i n v o l v e m e n t  i n  t h e  p r i v a t e  s e c t o r ,  it 
is a l l  t o o  a p p a r e n t  t h a t  r e m o v i n g  t h e  f e d e r a l  g o v e r n m e n t  f r o m  
t h e  i n s u r a n c e  i n d u s t r y  o n c e  t h e  p u r p o r t e d  j u s t i f i c a t i o n  f o r  i t s  
p r e s e n c e  h a d  p a s s e d  w o u l d  b e  a n  a r d u o u s  if n o t  u l t i m a t e l y  f u t i l e  
e n d e a v o r .

3 /  S u c h  r i s k s  m o s t  l i k e l y  w o u l d  i n c l u d e  t h e  t y p e  o f  l o n g -  
l a t e n c y ,  c a t a s t r o p h i c  r i s k s  e n d e m i c  t o  t o x i c  t o r t s .  A s  is 
a p p a r e n t  f r o m  t h e  a s b e s t o s  l i t i g a t i o n s ,  s u c h  i n s u r a n c e  w o u l d  
e x p o s e  t h e  t a x p a y e r  t o  p o t e n t i a l l y  m a s s i v e  l i a b i l i t y .  T h e  
p r o b l e m  o f  i n s u r e r s  s p i n n i n g  o f f  c e r t a i n  t y p e s  o f  b u s i n e s s  v e r y  
l i k e l y  w o u l d  g e n e r a t e  p r e s s u r e  f o r  s o m e  f o r m  o f  f e d e r a l  
r e g u l a t i o n  o f  s u c h  p r a c t i c e s .

4 /  It s h o u l d  b e  n o t e d  i n  t h i s  r e g a r d  t h a t  t h e  c o n t r a c t o r  
i n d e m n i f i c a t i o n  p r o v i s i o n  w h i c h  t h e  A d m i n i s t r a t i o n  s u p p o r t s  i n  
t h e  c o n t e x t  o f  S u p e r f u n d  r e a u t h o r i z a t i o n  is p u r e l y  d i s c r e t i o n a r y  
in n a t u r e ,  is l i m i t e d  t o  c l e a n u p s  u n d e r  t h e  c o n t r o l  o f  t h e  
E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y ,  i s  l i n k e d  t o  a c r i t i c a l  
l i m i t a t i o n  o n  l i a b i l i t y  ( l i a b i l i t y  w o u l d  b e  p r e d i c a t e d  o n l y  o n  
n e g l i g e n c e ) ,  a n d  w o u l d  b e  p r o v i d e d  o n l y  b e c a u s e  i t  w i l l  b e  
e x t r e m e l y  d i f f i c u l t ,  i f  n o t  i m p o s s i b l e ,  t o  k e e p  t h i s  v i t a l  
p r o g r a m  i n  o p e r a t i o n  w i t h o u t  s u c h  l i m i t e d  a n d  c l o s e l y  r e g u l a t e d  
c o n t r a c t o r  i n d e m n i f i c a t i o n  ( w h i c h  p r e s u m a b l y  w i l l  i n c l u d e  b o t h  
l i m i t s  a n d  d e d u c t i b l e s ) .
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CONCLUSION

T h i s  r e p o r t  c o n t a i n s  w i t h i n  i t  a n u m b e r  o f  o b s e r v a t i o n s ,  
c o n c l u s i o n s  a n d  r e c o m m e n d a t i o n s . T h e  m o s t  i m p o r t a n t  o f  t h e s e ,  
h o w e v e r ,  f o r  t h e  p u r p o s e s  o f  t h e  T o r t  P o l i c y  W o r k i n g  G r o u p ,  a r e  
w h a t  t h i s  r e p o r t  i m p l i e s  a s  to t h e  a p p r o p r i a t e  r e s p o n s e  o f  t h e  

f e d e r a l  g o v e r n m e n t  t o  t h e  c u r r e n t  c r i s i s  i n  i n s u r a n c e  a v a i l a b i l i t y  
a n d  a f f o r d a b i l i t y .  In t h i s  r e g a r d ,  t h e  p e r t i n e n t  c o n c l u s i o n s  a r e  
s t r a i g h t f o r w a r d  a n d  r e l a t i v e l y  a p p a r e n t .

F i r s t ,  t o r t  l a w  a p p e a r s  t o  b e  a m a j o r  c a u s e  o f  t h e  i n s u r a n c e  
a v a i l a b i l i t y / a f f o r d a b i l i t y  c r i s i s .

S e c o n d ,  t h e r e  a r e  a n u m b e r  o f  b e n e f i c i a l  r e f o r m s  o f  t o r t  l a w  
t h a t  t h e  f e d e r a l  g o v e r n m e n t  c a n  s u p p o r t  a n d  p r o m o t e  i n  s e n s i b l e  
a n d  a p p r o p r i a t e  w a y s .

T h i r d ,  t o  t h e  e x t e n t  t h a t  o t h e r  f a c t o r s  -- s u c h  as t h e  r e c e n t  
l a r g e  u n d e r w r i t i n g  l o s s e s  o f  t h e  i n s u r a n c e  i n d u s t r y  -- u n d e r l i e  
t h i s  c r i s i s ,  t h e r e  i s  l i t t l e  t h e  f e d e r a l  g o v e r n m e n t  c a n  or 
s h o u l d  d o  t o  r e m e d y  t h e s e  p r o b l e m s .  W h i l e  t h e  c o n t r i b u t i o n  o f  
t h e s e  e c o n o m i c  f a c t o r s  s e e m s  c l e a r ,  i t  i s  l i k e l y  t h a t  t h e s e  
p r o b l e m s  w i l l  w o r k  t h e m s e l v e s  o u t  i n  t h e  s h o r t - t e r m  a s  t h e  
i n s u r a n c e  i n d u s t r y  r e s t o r e s  i t s  d e s i r e d  l e v e l  o f  p r o f i t a b i l i t y ,  
a n d  as o t h e r  i n s u r a n c e  i n d u s t r y  d e v e l o p m e n t s  ( s e e  C h a p t e r  3) a r e  
i m p l e m e n t e d .  It s e e m s  h i g h l y  u n l i k e l y ,  h o w e v e r ,  t h a t  t h e s e  
c h a n g e s  w i l l  s u b s t a n t i a l l y  a l l e v i a t e  t h e  c r i s i s ,  p a r t i c u l a r l y  
t h e  a f f o r d a b i l i t y  a s p e c t  o f  t h e  c r i s i s ,  w i t h o u t  s u b s t a n t i a l  
r e f o r m s  o f  t o r t  law.

F o u r t h ,  t h e  W o r k i n g  G r o u p  f o u n d  n o t h i n g  t o  s u p p o r t  t h e  
s u g g e s t i o n  t h a t  t h i s  c r i s i s  c o u l d  b e  r e m e d i e d  t h r o u g h  f e d e r a l  
r e g u l a t i o n  o f  t h e  i n s u r a n c e  i n d u s t r y  o r  o f  s t a t e  i n s u r a n c e  
r e g u l a t o r s .

F i f t h ,  w h i l e  a f e d e r a l  i n s u r a n c e  o r  i n d e m n i f i c a t i o n  p r o g r a m  
o b v i o u s l y  c o u l d  p r o v i d e  s u b s i d i z e d  i n s u r a n c e  w h e r e  i n s u r a n c e  i s  
u n a v a i l a b l e  o r  u n a f f o r d a b l e ,  f o r  m a n y  r e a s o n s  ( s e e  C h a p t e r  5) 
s u c h  a p r o g r a m  w o u l d  b e  h i g h l y  u n d e s i r a b l e  a n d  u l t i m a t e l y  
c o u n t e r p r o d u c t i v e .

I n  sum, t o r t  l a w  a p p e a r s  to b e  a m a j o r  c a u s e  o f  t h e  i n s u r a n c e  
a v a i l a b i l i t y / a f f o r d a b i l i t y  c r i s i s  w h i c h  t h e  f e d e r a l  g o v e r n m e n t  c a n  
a n d  s h o u l d  a d d r e s s  i n  a v a r i e t y  o f  s e n s i b l e  a n d  a p p r o p r i a t e  w a y s .  
B u t  s i g n i f i c a n t ,  l o n g - t e r m  r e f o r m  c a n n o t  a n d  s h o u l d  n o t  c o m e  s o l e l y  
f r o m  t h e  f e d e r a l  g o v e r n m e n t .  U l t i m a t e l y ,  s t a t e  g o v e r n m e n t s  a n d  
c o u r t s  m u s t  a d d r e s s  t h e  c u r r e n t  e x c e s s e s  o f  t o r t  law. T h e i r  a c t i v e  
p a r t i c i p a t i o n  i s  e s s e n t i a l  t o  f i n d i n g  w o r k a b l e  s o l u t i o n s  to t h e  
i n c r e a s i n g l y  d e b i l i t a t i n g  p r o b l e m s  o f  t o r t  law.
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IN T H E  S E N A T E
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CS F O R  S E N A T E  B I L L  NO. 3 7 9

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A  B I L L

F or a n  A c t  e n t i t l e d :  " An A c t  r e l a t i n g  to t h e  p r e m i u m  t ax fo r  d o m e s t i c

i n s u r e r s ;  a n d  i d e n t i f y i n g  t he t a x  y e a r s  to w h i c h  t h e  

A ct a p p l i e s . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A :

* S e c t i o n  1. A S  2 1 . 0 9 . 2 1 0 ( b )  is a m e n d e d  to read:

(b) E a c h  i n s u r e r ,  a nd e a c h  f o r m e r l y  a u t h o r i z e d  i n s u r e r  w i t h  

r e s p e c t  to p r e m i u m s  r e c e i v e d  w h i l e  a n  a u t h o r i z e d  i n s u r e r  i n  t his

state, s h a l l  p a y  a tax o n  t h e  t o t a l  d i r e c t  p r e m i u m  i n c o m e  r e c e i v e d

d u r i n g  the y e a r  e n d i n g  o n  t he p r e c e d i n g  D e c e m b e r  31  a nd p a i d  f o r  t he

i n s u r a n c e  of  p r o p e r t y  o r  r i s k s  r e s i d e n t  or l o c a t e d  in the s t a t e  o t h e r  

t h a n  w e t  m a r i n e  a n d  t r a n s p o r t a t i o n  i n s u r a n c e ,  a f t e r  d e d u c t i n g  f r o m  th e  

t otal d i r e c t  p r e m i u m  i n c o m e  t he a p p l i c a b l e  c a n c e l l a t i o n s ,  r e t u r n e d

p r e m i u m s ,  the u n a b s o r b e d  p o r t i o n  of  a ny d e p o s i t  p r e m i u m ,  al l  p o l i c y  

d i v i d e n d s ,  u n a b s o r b e d  p r e m i u m s  r e f u n d e d  to p o l i c y h o l d e r s ,  r e f u n d s ,

s a v i n g s ,  s a v i n g s  c o u p o n s  a n d  o t h e r  s i m i l a r  r e t u r n s  p a i d  or  c r e d i t e d  to 

p o l i c y h o l d e r s  w i t h  r e s p e c t  to t h e i r  p o l i c i e s .  No d e d u c t i o n s  m a y  be 

m a d e  of  c a s h  s u r r e n d e r  v a l u e  of p o l i c i e s .  C o n s i d e r a t i o n s  r e c e i v e d  on 

a n n u i t y  c o n t r a c t s  a re [SHALL] not [BE] i n c l u d e d  in  the d i r e c t  p r e m i u m  

i n c o m e  an d  a re [SHALL] n o t  [BE] s u b j e c t  to tax. T h e  tax s h a l l  be  p a i d

to t he d i r e c t o r  a n n u a l l y  b e f o r e  A p r i l  1, and, e x c e p t  as p r o v i d e d  in

A S  2 1 . 6 9 . 3 9 0 ( c ) ,  is c o m p u t e d  at the r a t e  of

(1) f o r  d o m e s t i c  a n d  f o r e i g n  i n s u r e r s ,  e x c e p t  h o s p i t a l  a n d

<=S3 . 7
m e d i c a l  s e r v i c e  c o r p o r a t i o n s . th r e e  [ C O M F A N I E S ,  1 1/2] p e r c e n t ;

(2) for h o s p i t a l  a n d  m e d i c a l  s e r v i c e  c o r p o r a t i o n s ,  s i x  [6]

-1- C S S B  3 7 9 ( L & C )



1 p e r c e n t  of t h e i r  g r o s s  p r e m i u m s  l ess c l a i m s  p a i d  [:

2 (3) F O R  C O M P A N I E S  O T H E R  T H A N  D O M E S T I C  A N D  H O S P I T A L  A N D

3 M E D I C A L  S E R V I C E  C O R P O R A T I O N S ,  3 P E R C E N T ] .

4 * Sec. 2. T h i s  A ct a p p l i e s  to t he t a x  d u e  by  A p r i l  1, 1987 f or t h e  t a x

5 y e a r  b e g i n n i n g  J a n u a r y  1, 1986 a n d  to t h e  t a x  d u e  f o r  s u b s e q u e n t  t a x  y e a r s .

C S S B  3 7 9 (L&C) -2-
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M a y  1 2 ,  1 9 8 6

S U B J E C T :

T O :

F R O M :

C S S B  3 7 9 ( F i n )  T i t l e

R o s e m a r y  K i m l i n g e r  
E n r o l l i n g  S e c r e t a r y

D a v i d  R .  D i e r d o r f f  
R e v i s o r  o f  S t a t u t e s

I  h a v e  r e v i e w e d  C S S B  3 7 9  ( F i n a n c e )  u n d e r  U n i f o r m  R u l e  4 3 ( a ) .  
I t  i s  m y  o p i n i o n  t h a t  t h e  t i t l e  o f  t h e  b i l l  i s  d e f i c i e n t .  
W h e n  t h e  c o m m i t t e e  s u b s t i t u t e  w a s  p a s s e d  o u t  o f  F i n a n c e  C o m ­
m i t t e e  M a y  2 ,  1 9 8 6 ,  t h e  t i t l e  s h o u l d  h a v e  b e e n  c h a n g e d  t o  
" A n  A c t  r e l a t i n g  t o  t h e  p r e m i u m  t a x  f o r  d o m e s t i c  a n d  f o r e i g n  
i n s u r e r s ;  a n d  i d e n t i f y i n g  t h e  t a x  y e a r s  t o  w h i c h  t h e  A c t  
a p p l i e s "  t o  r e f l e c t  t h e  c h a n g e  i n  s e c .  1 o f  t h e  b i l l .  T h e  
p r e s e n t  t i t l e  r e f e r s  o n l y  t o  d o m e s t i c  i n s u r e r s ,  w h i l e  s e c .  1  
c h a n g e s  t h e  t a x  r a t e  f o r  b o t h  d o m e s t i c  a n d  f o r e i g n  i n s u r e r s .

U n d e r  U n i f o r m  R u l e  4 3 ( a )  i t  i s  y o u r  d u t y  t o  r e p o r t  t h i s  
d e f i c i e n c y  t o  t h e  c h i e f  c l e r k  s o  t h a t  s h e  m a y  a d v i s e  t h e  
p r e s i d i n g  o f f i c e r s  b e f o r e  t h e  b i l l  i s  t r a n s m i t t e d  t o  t h e  
g o v e r n o r .

D R D :m k r
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M E M O R A N D U M M a y  1 2 ,  1 9 8 6

S U B J E C T :  C S S B  3 7 9  ( F i n a n c e )

T O :  P e g g y  M u l l i g a n
S e c r e t a r y  o f  t h e  S e n a t e

F R O M :  R o s e m a r y  K i m l i n g e r
E n r o l l i n g  S e c r e t a r y

I n  a c c o r d a n c e  w i t h  R u l e  4 3 ( a )  o f  t h e  U n i f o r m  R u l e s ,  I  a m  
r e p o r t i n g  t h a t  t h e  r e v i s o r  o f  s t a t u t e s ,  h a s  a d v i s e d  m e  
t h a t  t h e  t i t l e  o f  C S S B  3 7 9  ( F i n a n c e )  i s  d e f i c i e n t .

W h e n  t h e  c o m m i t t e e  s u b s t i t u t e  w a s  p a s s e d  o u t  o f  c o m m i t t e e  
M a y  2 ,  1 9 8 6 ,  t h e  t i t l e  s h o u l d  h a v e  b e e n  c h a n g e d  t o  " A n  
A c t  r e l a t i n g  t o  t h e  p r e m i u m  t a x  f o r  d o m e s t i c  a n d  f o r e i g n  
i n s u r e r s ;  a n d  i d e n t i f y i n g  t h e  t a x  y e a r s  t o  w h i c h  t h e  A c t  
a p p l i e s "  t o  r e f l e c t  t h e  c h a n g e  i n  s e c .  1  o f  t h e  b i l l .  T h e  
p r e s e n t  t i t l e  r e f e r s  o n l y  t o  d o m e s t i c  i n s u r e r s ,  w h i l e  s e c .  1  
c h a n g e s  t h e  t a x  r a t e  f o r  b o t h  d o m e s t i c  a n d  f o r e i g n  i n s u r e r s .

r  / 7  • o  / ,. y , r  y
C H u p  ^  ^ .
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S B 3 7 9

S e c t i o n  l . b , l .  P r o v i d e s  f o r  e q u a l i z a t i o n  o f  t a x a t i o n  f o r
d o m e s t i c  a n d  n o n  d o m e s t i c  i n s u r e r s  a t  a 
1 1 / 2 %  i n c r e a s e  f o r  a t o t a l  o f  t h r e e  p e r c e n t ,

S e c t i o n  l . b , 2 .  P r o v i d e s  f o r  a t h r e e  p e r c e n t  i n c r e a s e  o n  t h e
t a x a t i o n  o f  h o s p i t a l  a n d  m e d i c a l  s e r v i c e s  
c o r p o r a t i o n s ,  f o r  a t o t a l  o f  s i x  p e r c e n t .

T h i s  l e g i s l a t i o n  w a s  i n t r o d u c e d  i n  r e s p o n s e  t o  M e t r o p o l i t a n
L i f e  I - n s u r a n c e  Co. v. W a r d  4 7 0  U S  , 34 L  E d  2 n d  751, 1 0 6
S C t  ( S u m m a r y  A t t a c h e d )

F i s c a l  I m p a c t :  G e n e r a t e s  i n c r e a s e d  r e v e n u e s .
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O F F I C E  O F  T H E  A  T T O R N E Y G E N E R A  L

□  1031 W 4th A VENUE  
SU IT E  200
A NCHORAGE . ALASKA 99501 
PrlONE: 19071 276-3550

M a r c h  7, 1 9 8 6

□  1st NAT IONAL CENTER  
100 CUSHMAN ST.
SU IT E  400
FA IRBANKS . ALASKA 99701 
PHONE; 19071 452-1568

T h e  H o n o r a b l e  F r e d  Z h a r o f f

$H.POUCH K - STATE CAPITOL  
JUNEAU. ALASKA 99811 
PHONE: (907) 465-3600

C h a i r ,  S e n a t e  L a b o r  a n d  C o m m e r c e  

C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  

P . O .  B o x  V  

J u n e a u ,  A K  9 9 8 1 1

A s  i n d i c a t e d  i n  t h e  g o v e r n o r ' s  t r a n s m i t t a l  l e t t e r  d a t e d

J a n u a r y  3 1 ,  1 9 8 6 ,  t h i s  b i l l  is  n e c e s s a r y  d u e  t o  a  r e c e n t  U n i t e d  

S t a t e s  S u p r e m e  C o u r t  c a s e ,  M e t r o p o l i t a n  L i f e  I n s u r a n c e  C o .  , v. 

W a r d , 1 0 5  S . C t .  1 6 7 6  ( 1 9 8 5 ) ,  w h i c h  c a l l s  i n t o  s e r i o u s  d o u b t  t h e  

c o n s t i t u t i o n a l l y  o f  t h e  p r e s e n t  A l a s k a  p r e m i u m  t a x  l a w .

E n c l o s e d  i s  a  c h a r t  p r e p a r e d  f r o m  d a t a  c o m p i l e d  b y  t h e

d i v i s i o n  o f  i n s u r a n c e ,  D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l ­

o p m e n t ,  s h o w i n g  t h e  a m o u n t  o f  p r e m i u m  t a x e s  c o l l e c t e d  b y  t h e  

s t a t e  f r o m  f o r e i g n  i n s u r a n c e  c o m p a n i e s  b e t w e e n  1 9 7 4  a n d  1 9 8 4 .  A s  

y o u  c a n  s e e ,  t h e  s t a t e  c o l l e c t e d  a p p r o x i m a t e l y  $ 1 4 . 5  m i l l i o n  

i n  1 9 8 5 ,  f o r  t h e  1 9 8 4  t a x  y e a r .

W e  c a n  a s s u m e  t h i s  f i g u r e  i s  a  g o o d  i n d i c a t i o n  o f  t h e

p r e m i u m  a m o u n t  t h e  s t a t e  w i l l  c o l l e c t  i n  f u t u r e  y e a r s .  F o r e i g n  

i n s u r a n c e  c o m p a n i e s ,  c l a i m i n g  t h e  e n t i r e  t a x  i s  u n c o n s t i t u t i o n a l ,  

a r e  n o w  m a k i n g  t h e i r  e n t i r e  t a x  p a y m e n t s  u n d e r  p r o t e s t .  T h u s ,  

t h e  s t a t e  i s  c u r r e n t l y  e x p o s e d  t o  p o s s i b l e  l i a b i l i t y  i n  e x c e s s  o f  

$ 1 4 . 5  m i l l i o n  p e r  y e a r  u n t i l  t h e  s t a t u t e  i s  c o r r e c t e d .  1/

1J  A  g o o d  a r g u m e n t  c a n  b e  m a d e  t h a t  i f  a  r e f u n d  i s  r e q u i r e d ,  i t  

s h o u l d  b e  o n l y  o n e - h a l f  o f  a l l  t a x e s  p a i d ,  o r  a p p r o x i m a t e l y  $ 7 . 2 5  

m i l l i o n  a n n u a l l y .  T h i s  r e p r e s e n t s  t h e  d i f f e r e n c e  b e t w e e n  t h e  

a m o u n t  p a i d  b y  t h e  c o m p a n i e s  ( t h r e e  p e r c e n t )  a n d  t h e  a m o u n t  t h e y  
w o u l d  h a v e  p a i d ,  w e r e  t h e y  d o m e s t i c  c o m p a n i e s  ( o n e  a n d  o n e - h a l f  

p e r c e n t ) .

R e :  S B  3 7 9  ( P r e m i u m  t a x  f o r

d o m e s t i c  i n s u r e r s )

D e a r  C h a i r m a n  Z h a r o f f

03-C5LH



H o n o r a b l e  F r e d  Z h a r o f f ,  C h a i r  

S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  

R e :  S B  3 7 9

M a r c h  7, 1986
P a g e  2

G i v e n  t h e  s t a t e ' s  d e c l i n i n g  r e v e n u e s ,  i t  is v e r y  i m p o r ­

t a n t  t h a t  t h i s  b i l l  b e  p a s s e d  t h i s  y e a r ,  t o  p r e v e n t  p o s s i b l e  

f u t u r e  s t a t e  l o s s e s  o f  $ 7  - 14 m i l l i o n  p e r  y e a r .

S i n c e r e l y ,

H A R O L D  M .  B R O W N  

A T T O R N E Y  G E N E R A L

B y :  iih ^ 'vfe/yftfey k.  B u s h  

A s s i s t a n t /  A t t o r n e y  G e n e r a l

H M B : J W B : c c k  

E n c l o s u r e  

c c  w /  e n c . :

J i m  A y r e s ,  D i r e c t o r  

L e g i s l a t i v e  R e l a t i o n s  

O f f i c e  o f  t h e  G o v e r n o r

A r t  P e t e r s o n

L e g i s  l a t i o n / R e g u l a t i o n s  A t t o r n e y  

D e p a r t m e n t  o f  L a w

J o h n  G e o r g e ,  D i r e c t o r  

D i v i s i o n  o f  I n s u r a n c e  

D e p a r t m e n t  o f  C o m m e r c e  

a n d  E c o n o m i c  D e v e l o p m e n t



A L A S K A  F O R E I G N  I N S U R A N C E  C O M P A N Y  T A X  P A Y MENTS 

1974 - 1984

T A X  F O R E I G N  P R O P  & C A S  T O T A L  T A X  AMT. W O U L D  HAVE

Y E A R  L I F E  (3%) (3%)____________ P A I D _______________________________P A I D  A T  DOM. RATE

1984 4,861,829 9,644,148 14,505,977 7,252,969

1983 4,438,315 8,818,990 13,257,305 6,623,653

1982 3 , 7 07,727 7,729,096 11,436,823 5,718,412

1981 3 , 3 60,555 6,018,707 9,379,262 4,689,631

1980 3, 1 78,322 4,843,581 8,021,903 4,010,952

1979 2 , 9 21,795 4,999,852 7,921,647 3,960,824

1978 2, 9 12,980 5,050,350 7,963,330 3,981,665

1977 2 , 8 9 7,452 4,736,774 7,634,226 3,817,113

1976 2,329,917 3,910,087 6,240,004 3,120,002

1975 2,049,788 2,818,755 4,868,543 2,434,272

1974 1,586,349 2,235,308 3,821,657 1,910,829

34 , 2 45,029 60,805,548 95,050,577 47,525,288
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REQUEST FOR REFUNDS RECEIVED TO DATE 
FEBRUARY 1286

TOTAL
YEAR(S)______________REQUEST

Horace Mann Insurance Company -*981 20,611
Horace Mann L i f e  Insurance Company 1981 2,913
Union Mutual Stock L i f e  1984 8,500

1983 5,006
States West L i f e  Insurance Company 1982, 1983, 1984 13,3S0
Northern L i f e  Insurance Company 1980 - 1985 27,193
Da iry land Insurance Company 1982 - 1984 8,294
Mutual P ro tec t i ve  Insurance Company 1980 - 1984 1,138
Physic ians Mutual Insurance Company 1980 - 1984 45,857
Medico L i f e  Insurance Company 1979 - 1934 347
Motors Insurance Company 1979 - 1984 80,295
MIC L i f e  Insurance Company 1983 - 1984 1,634
CIM Insurance Corporat ion 1979 - 1984 3,774
Ph i l a d e lp h ia  L i f e  1983 - 1984 S09
Ph i la d e lp h ia  American L i f e  1983 - 1984 386
American Bankers Insurance Company 1982 1,383
American Bankers L i f e  Insurance Company 1982 13,201
Cudis Insurance 1982, 1983, 1984 28,692
CUNA Mutual Insurance Soc ie ty  1982, 1983, 1984 40,463
Union Mutual L i f e  Insurance Company 19S3, 1984 1,113
Mutual L i f e  Insurance Company of New York71 1984 84 , 170
Combined insurance Company of America 1974 - 1934 112,380
Ranger Insurance 1932 and 1984 9,201
Indu s t r ia l  Indemnity 1981 70,472
A t la n t i c  I n t e rna t io n  !,1 Insurance Company 1984 3,249
Provident Mutual L i f e  Insurance Company 1981 - 1984 2,547
Phoenix Mutual L i f e  1981  1,153

26 Companies - TOTAL 583,321

* Also Party to Su i t  

Total 3%

Foreign Premium Tax Paid fo r  1984 14,505,977
Premium Tax

1 - l/2°i Refund 7,252,988

2RefundLGJCBS2/25/36a

anrasrsc; agarnross



ALASKA FOREIGN INSURANCE COMPANY TAX PAYMENTS 
ESTIMATED REFUNDS 

1 9 7 4  -  1 9 8 4

FOREIGN L IF E
3:5

REFUND 
5 - 1/2

P & C 
32 P a id

REFUND 
1 - 1/2

COMBINED 
TOTAL RE FIJI

1984 ">

1983 4,438,315 2,219,158 8,818,990 4,409,495 6,623,653

1982 3,707,727 1,853,864 7,729,096 3,864,548 5,718,412

1981 3,360,555 1,680,278 6,018,707 3,009,353 4,689,631

1980 3,178,322 1,589,161 4,843,581 2,421,790 4,010,951

1979 2,921,795 1,460,398 4,999,852 2,499,926 3,960,824

1978 2,912,980 1,456,490 5,050,350 2,525,175 3,981,665

1977 2,897,452 1,448,726 4,736,774 2,368,387 3,817,113

1976 2,329,917 1,164,958 3,910,087 1,955,043 3,120,001

1975 2,049,788 1,024,879 2,818,755 1,409,378 2,434,257

1974 1,586,349 793,175 2,235,308 1,117,604 1,910,779

29,383,200 14,691,585 51,161,400 25,580,699 40,272,284

PLUS

1984
R e v is e d
2/24/86

4,851,829 

GRAND TOTAL

2,430,914 9,644,148 4,822,074 7,252,988

47,525,272

c

lRefundLGJ0BS2/25/86a



S T A T E  O F  A L A S K A  1986 L E G I S L A T I V K ' S E S S I O N

F I S C A L  N O T E

R E Q U E S T
Bill/Resolution No. : 3 7 7 -0 6 9 -8 6  ^S'7'
Title : Prem ium  t a x  f o r  d o m e s t ic  

i n s u r e r s .

Sponsor: _______
Requestor: ______
Date of Request:

Revision Date: --------------
F I S C A L  D E T A I L __________________________ _
Agency Affected: Commerce ft Econom ic D e v . 
3 RU In s u ra n c e ________________________________

Components :

E X P E N D I T U R E S / R E V E N U E S  : (Thousands  nf Do lla rs !
O P E R A T I N G F Y  S6 F Y  87 F Y  S8 F Y  89 F Y  90 F Y  91

PERSONAL SERVICES
TRAVEL
CON T R A C T U A L
SUPPLIES 1

EQUIPMENT 1
L A N D  &  STRUCTURES 1
GRANTS, CLAIMS I

MISC E L L A N E O U S 1

T O T A L  O P E R A T I N G - 0 - - 0 - - 0 - - 0 - -0- - 0-

C A P IT A L

REV EN U E - 0- 1 , 1 4 2 . 3 1 , 2 0 0 . 4 1 , 2 6 0 . 0 1 , 3 2 3 . 4 1 , 3 3 9 . 6
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FEDERAL FUNDS 
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FULL-TIME

PART-TIME
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A N A L Y S IS  : Attach a separate page i f  necessary

Distribution (by Agency preparing fiscal note):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget  ̂ -
Impacted Agency(ies) page---- of —



SB 379: "An Act r e l a t i n g  to premium tax fo r  domestic i n su re rs ."

This l e g i s l a t i o n  e l im i r  ' ■.< the the tax pre ference c u r r e n t l y  granted 
to domestic insurance ;n ies by s tandard iz ing  the ra te  fo r 
domestic and nondomestix. insurance companies.

AS 21.09.210(b) prov ides tha t  domestic insurance companies pay 
premium tax at the ra te  o f  one and one-half percent o f  gross 
premiums, w h i l e  nondomestic companies pay th ree percent of gross 
premiums. A recent U.S. Supreme Court case, Met ropo l i t an  L i f e  
Insurance Co. v. Ward, U .S . ,  53 U.S.L.W. 4699 (June 10, 1985), 
ra is es  ser ious quest ions concern ing c o n s t i t u t i o n a l i t y  o f  the 
d i f f e r e n t i a l  ra te  s t r u c t u r e .  Th is b i l l  i s  proposed to co r re c t  the 
problem and not je opa rd i ze  our premium tax law. The b i l l  has the 
f u r th e r  b e n e f i t  of r a i s i n g  the to t a l  amount of  premium tax 
c o l l e c t e d .  We are in  favor of the l e g i s l a t i o n .

Loren H. Lounsbury, Commissioner 
^  Department of Commerce & Economic

Development

0229K



Alaska Stale l̂egislature
S e n a t e

Commit tee  on .Cafior &  C o m m e r c e P ou ch  V 
State C apitol 

.Juneau, A laska  99811

SB 379: Summary

Current law provides that domestic insurers pay a 1.5% premium 
tax on gross premiums, while nondomestic companies are 
required to pay 3%. A recent US Supreme Court case raised 
constitutional questions concerning the differencial rate of 
these tax structures, and the Department of Lav; estimates that 
the state is exposed to a potential liability of approximately 
$14.5 million if this statute is not corrected.



S E N A T E  F I N A N C E

A l a s k a  N a t i o n a l  I n s u r a n c e  C o m p a n y  3 4 , 4 4 6 . 0

A l a s k a  P a c i f i c  A s s u r a n c e  C o m p a n y  2 2 , 7 8 2 . 6

A l a s k a  R u r a l  E l e c t r i c  C o o p  A s s o c i a t i o n  1 , 7 7 4 . 3

P a c i f i c  M a r i n e  o f  A l a s k a  1 7 , 9 9 0 . 1

P r o v i d e n c e  W a s h i n g t o n  I n s u r a n c e  Co. o f  A K  2 0 , 2 5 5 . 8

M e d i c a l  I n d e m n i t y  C o r p o r a t i o n  o f  A K  3 , 3 3 1 . 4

A l a s k a  I n s u r a n c e  C o m p a n y  1 2 , 1 3 7 . 2

A l a s k a  T i m b e r  I n s u r a n c e  E x c h a n g e  4 , 5 4 2 . 1

I n d u s t r i a l  I n d e m n i t y  o f  A l a s k a  3 8 , 8 3 5 . 9

U m i a l i k  1 , 8 9 4 . 5

L i f e  I n s u r a n c e  o f  A l a s k a  7 1 2 . 3

A l a s k a  I n d u s t r i a l  I n s u r a n c e  C o m p a n y  0 . 0

4

D O M E S T I C  I N S U R E R  P R E M I U M S  F O R  C A L E N D A R  1 9 8 5

T O T A L  1 6 8 ^ 7 0 2 . 2



= s ^ c -  g C

J//3o/ fC -

R E V E N U E S  F R O M  P R E M I U M  T A X E S  ( u t i l i z i n g  1 9 8 4  f i g u r e s )

U n d e r  C u r r e n t  L a w

D o m e s t i c  @ 1 . 5  % $ 1 , 4 5 1 , 1 6 2

F o r e i g n  @ 3 %  $ 9 , 5 4 4 , 1 4 8

L i f e  @ 3% $ 4 , 8 6 1 . 8 2 9

T O T A L  $ 1 5 , 9 5 7 , 1 3 9

U s i n g  a U n i f o r m  3% R a t e

D o m e s t i c  $ 2 , 9 0 2 , 2 3 5

F o r e i g n  $ 9 , 6 4 4 , 1 4 8

L i f e  $ 4 .'361.829

T O T A L  $ 1 7 , 4 0 8 , 2 1 2

* * W o u l d  r e s u l t  i n  a r e v e n u e  i n c r e a s e  o f  $ 1 , 4 5 1 , 0 7 3 * *

U s i n g  _ U n i f o r m  2 . 3 5 %  R a t e

D o m e s t i c  $ 2 , 2 7 3 , 4 8 7

F o r e i g n  $ 7 , 5 5 4 , 5 8 2

L i f e  $ 3 . 8 0 8 . 4 3 2

T O T A L  $ 1 3 , 6 3 6 , 5 0 1

* * W o u l d  r e s u l t  i n  a r e v e n u e  l o s s  o f  $ 2 , 3 2 0 , 6 3 8 * *  

U s i n g  a U n i f o r m  1 . 5 %  R a t e

D o m e s t i c  $ 1 , 4 5 1 , 1 6 2

F o r e i g n  $ 4 , 8 2 2 , 0 7 4

L i f e  $ 2 . 4 3 0 . 9 1 5

T O T A L  $ 8 , 7 0 4 , 1 5 1

* * W o u l d  r e s u l t  i n  a r e v e n u e  l o s s  o f  $ 7 , 2 5 2 , 9 8 8 * *



1984 PREMIUM TAXES

T a x  T a x  T a x

P r e m i u m   1?-'% 2 . 3 5 %
r>01
J (a

D o m e s t i c  P r o p e r t y

& C a s u a l t y  $ 9 6 , 7 4 4 , 1 5 8

F o r e i g n  P r o p e r t y

£  C a s u a l t y  $ 3 2 1 , 4 7 1 , 6 0 0

L i f e  $ 1 6 2 , 0 6 0 , 9 6 7

T o t a l  G e n e r a t e d  @  2 . 3 5 %  a n d  3 %

A c t u a l  1 9 8 4  T a x  

D i f f e r e n c e  b e t w e e n  u n i f o r m  

2 . 3 5 %  a n d  3 %  r a t e s  

D i f f e r e n c e  b e t w e e n  a m o u n t  

a c t u a l l y  t a x e d  a n d  

a m o u n t  w o u l d  h a v e  r e c e i v e d  

a t  u n i f o r m  2 . 3 5 %  r a t e

$ 1 , 4 5 1 , 1 6 2  $ 2 , 2 7 3 , 4 8 7  $ 2 , 9 0 2 , 2 3 5

N / A  $ 7 , 5 5 4 , 5 8 2  $ 9 , 6 4 4 , 1 4 8

N / A  $ 3 , 8 0 8 , 4 3 2  $ 4 , 8 6 1 , 8 2 9

$ 1 3 , 6 3 6 , 5 0 1  $ 1 7 , 4 0 8 , 2 1 2

$ 1 5 , 9 5 7 , 1 3 9  

$ 3 , 7 7 1 , 7 1 0

$ 2 , 3 2 0 , 6 3 8
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M E T R O P O L IT A N  L IF E  IN S U R A N C E  C O M P A N Y ,  c l  u L  Appe l lan t .

v
W. G. W A R D , Jr., et al.

•170 US — , 84 L  Ed  2d 751, 100 S Ct —

[No. 83-1274]

A rgued October 31, 1984. Dec ided M a rch  20, 1985.

D e c is io n :  Sta te statute-talcing'out-of-stole n r  arancr-CJ inpa ino i ». Injlu-.
ra te  than  domest ic insurance Companies he ld  not to have  i ; , h i . . ' i.-
purpose for purposes o f equa l protection eTnusrv*

SU .M M A U Y

A  group of fore ign insurance compan ies fi led c la im s  w ith  A labam a state 
insurance  au thor it ies  con tend ing  that an  A la b am a  statute im pos ing  a 
substan t ia l ly  h ig h e r  gross p rem ium s  tax on out-of-state insurance  compan ies 
than  on domestic compan ies , and  a l low in g  the out-of-slate compan ies to 
reduce th e ir  tax rate by in ves t ing  certa in  percentages of the ir  total assets in 
specified state assets and securit ies, v io la ted the equa l protection c lause as 
app l ied  to them . T h e  C ir c u i t  Cour t for M on tgomery  County , A labama , 
uphe ld  the d en ia l of these c la ims, r u l in g  that the statute was ra t iona l ly  
re lated to the leg it im a te  state purposes of encourag ing  tire formation of new 
domestic insurance compan ies and encourag ing  cap ita l investment in  the 
state by foreign insurance companies . T h e  Cou r t  of C iv i l  Appea ls of A la ­
bama a l l in n e d  as to the leg it im acy  of these purposes but remanded for an 
ev iden t ia ry  h ea r ing  on the issue o f  ra t iona l re la t ionsh ip . T h e  insurance 
compan ies wa ived th e ir  r igh t to such a hear ing  and appealed as to the 
leg it im acy  of the stated leg is lat ive purposes. T h e  Supreme Court of A la  
bama denied cert iorar i, and ju dgm en t was subsequently entered in far or oi 
the state and the in te rvene r domestic companies .

On appeal, the Un ited  States Suprem e Court reversed and remand d In 
an op in ion  by Po w k i .i ., J., jo in ed  by Huucrcu, Ch . J., and W h it e , H i m t- .i i 
and St e v e n s , JJ., the court he ld that the A la b am a  statute could imt be 
sustained under the equal protection c lause r u l in g  that the p rome i im i "i 
domestic business w it h in  a state by d is c r im in a t in g  ag'iin.-.t foreign lo rpora

(

• „ii i hn.iii'a o i  h i  i>i i '.Si i o O-J l, Cal ~U

t iuns tha t w ish to ct nnji i ite 3iy do ing  business there  is not a leg it im a te  state 
purpose, and  (hat the mae&uragemeut o f cap ita l in ves tm en t in  state assets 
and  securit ies also is n o t  a le g it im a te  state purpose when  fu rthered by 
d isc r im ina t io n .

O'CoNNcm, J., jo in ed  b y  B h k n n a n , M a h s i ia i .i., and R e h n q u is t , JJ., d is­
sented, expressing the v iew  tha t the m a jo r i ty  o p in io n  was unsupported by 
precedent and distorted the  cons t i tu t io na l ba lance , th rea ten ing  the freedom 
of both state and federal leg is la t iv e  bodies to fash ion appropr ia te  classifica­
t ions in  econom ic leg is la t ion .

I
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3(5 Am  J a r  2d, F o re ign  Corporat ions §§227, 228; 43 A m  Ju r 
2 d , Insurance  § 38 

A m  Ju r Proof of Facts 
Am  J u r  T r ia ls
USCS, Const itu t ion , 14th A m endm en t  
US  L  Ed  Digest, C o ns t itu t io na l L aw  § 369; In su ran ce  § (5 
L Ed Index to Annos , E q u a l Protect ion o f the Laws; In su r ­

ance; Taxa t ion
A LR  Q u ick  Index, E q u a l Protect ion of Law; Insurance; Taxes 
Federa l Q u ic k  Index , E qua l Protect ion o f the Laws; In su r ­

ance; State Taxes 
Auto-Cite": Any  case c ita t ion  h ere in  can be checked for 

form, pa ra l le l references, la te r h istory and anno ta t io n  ref­
erences th rough  the Auto-Cite compute r research system.

A N N O T A T I O N  R E F E R E N C E S

S u p r e m e  C o u r t’s application of F o u r t e e n t h  A m e n d m e n t ’s e q u a l  protec­

tion clause to foreign corporations. 4 9  I, E d  2d 129(5.

Validity, construction a n d  application o f  M c C a i T a n - F e r g u s o n  A c t  (15 

U S C S  §§1011-1015) dealing w i t h  regulation of i n s u r a n c e  business b y  

state or federal law. 21 L  E d  2 d  938.

C onstruction, application, a n d  o p e ration of state "retaliatory" statutes 

i m p o s i n g  special taxes or fees o n  foreign insurers d o i n g  busi n e s s  within 

the state 3 0  A L R I l l i  873.
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[No. 83-1274]

Argued October 31, 1984. Decided M a rch  2G, 1983.

Decision: State utat̂ tp t̂xirig

S U M M A R Y

A group of foreign insurance compan ies filed c la im s  w ith  A labam a state 
insurance au thor it ies  con tend ing  that an  A labam a  statute impos ing  a 
subs tan t ia l ly  h igher gross p rem ium s  tax on out-of-state insurance compan ies 
than  on domestic companies , a nd  a l low in g  the out-of-state compan ies to 
reduce the ir  tax rate by inves t ing  cer ta in  percentages of th e ir  total assets in 
specified state assets and securit ies, v io la ted the equa l protection c lause as 
app l ied  to them . T h e  C ir c u i t  Court for M on tgomery  County , A labama, 
uphe ld  the den ia l o f these c la im s , r u l in g  tha t the statute was ra t iona l ly  
re lated to the leg it im ate state purposes of encourag ing  the formation of new 
domestic insurance compan ies and encourag ing  cap ita l investment in the 
state by foreign insurance compan ies . T h e  Court of C iv i l  Appeals of A la ­
bama affirmed as to the leg it im acy  of these purposes but remanded for an 
ev iden t ia ry  hear ing  on the issue of ra t iona l re la t ionsh ip . T h e  insurance 
compan ies waived the ir  r ight to such a hear ing  and appealed as to the 
leg it im acy  of the stated leg is la t ive purposes. T h e  Supreme Court of A la ­
bama denied cert iorar i, and ju d gm e n t  was subsequently entered in favor ui 
the state and the in tervenor domestic companies.

O n  appeal, the Un ited  States Suprem e Cour t reversed and remanded, i. i 
an op in ion  by Po w e l l , J., jo ined  by Bu r c k r , Ch . 4 , and W h it e , H i a c k m u m . 
and St ev en s , JJ., the court held that the A labam a statute could not lie 
sustained under the equal protection c lause ru l in g  that the promotion ol 
domestic business w it h in  a state by d is c r im in a t in g  against Ibieie.n corpoia
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l io ns  tha t  w ish  to ccnujuste b y  do ing business there is not a leg it im a te  stale 
purpose, and  that the cmcouragement of cap ita l inves tm ent in  state assets 
and secur it ies also is no t a leg it im ate  state purpose w hen  furthered by 
d is c r im ina t io n ,

O 'Co n n o r , J., jo in e d  b y  B r e n n a n , M a rsh a l ],, and  R e h n q u is t , JJ., d is­
sented, express ing the v ie w  th a t  the ma jor ity  op in io n  was unsupported by 
precedent and distorted th e  cons t itu t iona l ba lance, th rea ten in g  the freedom 
of both state and federa l leg is la t ive  bodies to fash ion appropr ia te  classif ica­
t ions in  econom ic leg is la t ion .

\
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36 Am  Jur 2d, Fore ign  Corporat ions §§227, 228; 43 A m  J u r  
2 d , Insurance  § 38 

A m  J u r  Proof of Facts 
Am  J u r  T r ia ls
USCS , Const itu t ion , 14th Am endm en t  
US  L  Ed Digest, Cons t itu t io na l Law § 369; In su rance  § 6 
L Ed  Index  to Annos, E q u a l Protection of the Laws; In s u r ­

ance; Taxa t ion
A LR  Q u ick  Index , Equa l Protect ion of Law; Insurance; Taxes 
Federa l Q u ick  Index , E qua l Protect ion of the Laws; In s u r ­

ance; State Taxes 
Auto-C ite": A ny  case c ita t ion  here in  can be checked for 

form, pa ra l le l references, la te r history and  anno ta t io n  ref­
erences through the Auto-Cite computer research system.

A N N O T A T I O N  R E F E R E N C E S

S u p r e m e  Court's application o f F o u r t e e n t h  A m e n d m e n t ’s e q u a l  protec­

tion clause to foreign corporations. 4 9  L  E d  2 d  1296.

Validity, construction, a n d  application of M c C u r r u n - F e r g u s u n  A c t  115 

U S C S  §§1011-1015) d e a ling w i t h  regulation of i n s u r a n c e  business b y  

state o r  federal law. 21 L  E d  2(1 938.

C onstruction, application, a n d  operation of state "retaliatory" statutes 

i m p o s i n g  special taxes o r fees o n  foreign insurers d o i n g  busin e s s  within 

the state. 3 0  A L l M t h  873.
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IIKADNOTKS

(ll;i;.Mlii'd to U.S. Supt'enie Court Dini’hi, I.;ivv >«-i htlilion

C o n s t i t u t io n a l  L a w  § I n s u r ­
a n c e  § (i —  e q u a l  p r o t e c t io n  — 
f o r e ig n  c o r p o r a t io n s  — in s u r ­
a n c e  c o m p a n ie s  — i l l e g i t i ­
m a c y  o f p u r p o s e s  o f  d i s c r im i ­
n a t o r y  tax  l a w  

la- I f .  A state law  impos ing  a 
h ig h e r  p rem ium s  tax on foreign in ­
surance compan ies th an  on domestic 
in su rance  compan ies , and  a l low in g  
fore ign compan ies  to reduce but not 
e l im in a te  the d ispar ity  in  tax rates 
by in ves t ing  ce r ta in  proport ions of 
th e ir  assets in state assets and  secu­
rit ies , canno t be jus t if ied  under the 
equa l protect ion c lause by its as­
serted purpose o f p romot ing  domes­
tic business w i t h in  the  state, w h ic h  
is not a leg it im a te  state purpose for 
purposes o f the equa l protection 
c lause where it is accomplished by 
d is c r im in a t in g  aga inst foreign corpo­
rat ions tha t v . ish to compete by do­
in g  business in  the state, or by its 
asserted purpose of encourag ing  in ­
ves tment in  state assets, w h ic h  is 
also not a leg it im a te  state purpose 
w hen  furthered by d isc r im ina t io n . 
(O’Connor , J., and B rennan , M a r ­
sha l l ,  and  Re lmqu is t , J«J., dissented 
from In is  hold ing.)
C o n s t i t u t io n a l  L a w  § 349 — e q u a l  

p r o t e c t io n  —  s ta te  d i s c r im in a ­
t io n  a g a in s t  n o n re s id e n t s

2. T h e  equa l protection c lause for­

bids a state to d is c r im in a te  in  favor 
of its own residents sole ly by b u r ­
d en ing  the res idents of o ther state 
members of the federat ion.

C o n s t i t u t io n a l  L a w  $ 3G9; I n s u r ­
a n c e  § 0 —  e q u a l  p r o t e c t io n  — 
in s u r a n c e  c o m p a n ie s  — Mc- 
C a r r a n- F e rg u s o n  A c t

3. A lth o u g h  the McCarran-Fergu- 
son Act, 15 USCS  §§1011-1015, ex ­
empts the  insurance  indus try  from 
commerce c lause restr ict ions, it does 
not purport to l im i t  in  any way the 
a p p l ic a b i l i t y  o f the equa l protection 
clause.

C o m m e r c e  § 144; C o n s t i t u t io n a l  
L a w  § 313 — c o m m e r c e  c la u s e  
a n d  e q u a l  p r o t e c t io n  c la u s e  
— c o m p a r is o n  o f  tests g o v e r n ­
i n g  v a l i d i t y  o f  s ta te  la w s

4. U nde r  commerce c lause a n a ly ­
sis, tire state’s interest served by a 
s late law , i f  leg it im ate , is we ighed 
against the burden the state law 
wou ld  impose on interstate com ­
merce; in  the equa l protection con ­
text, however, i f  the state’s purpose 
is found to be leg it im ate , the  state 
law  stands as long as the burden it 
imposes is found to he ra t iona l ly  
re lated to tha t purpose.

SYU.AItUS ItY lUCI’OltTKIt OK DKC1SIONS
An A labama statute imposes a 

subs tan t ia l ly  lower gross p rem ium s 
tax rate on domestic insurance com ­
panies than  on out-of-state (foreign) 
insurance companies. The  statute 
perm its  foreign compan ies to reduce 
hut not to e l im in a te  the d ifferentia l 
by inves t ing  in A labam a  assets and 
securit ies . A ppe l la n t foreign insur ­

ance compan ies fi led c la im s  for re ­
funds o f taxes paid, con tend ing  that 
the statute, as app l ied  to them , v io ­
lated the Equa l Protect ion Clause. 
T h e  State Comm iss ione r of Insur­
ance den ied the c la im s. O n  conso l i­
dated appeals In a county C ircu it  
Court , in wh ich  several domestic
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.’omp im ies  in te rvened . ;o statute 
•vas uphe ld  on s um m a ry  ju dgm en t ,  
T h e  court ru led  tha t tin. s l s u i t e  did 
not v io la te the Equa l Protect ion 
clause because, in  ad d it io n  to rais- 
ng revenue, it served the  le g it im a te  

.date purposes o f en cou rag ing  the 
format ion of new  in su rance  compa ­
nies in  A labam a  and  ca p ita l inves t­
m en t by foreign in su ran ce  com pa ­
nies in  A labam a assets a nd  secu r i­
ties, and that the d is t in c t io n  be­
tween foreign and domest ic compa ­
nies was ra t io na l ly  re la ted to those 
purposes. T h e  A la bam a  Cou r t  of 
' l iv i l  Appea ls a f l irm ed the  f in d ing  as 
.0 leg it im ate  state purposes, but re­
manded for an e v id en t ia ry  h e a r in g  
o.i the issue of ra t iona l re la t ionsh ip . 
O n  cert iorar i to the  A la b am a  Su- 
irem e Court , appe l lan ts  w a ived  
the ir  rights to such an  e v id en t ia ry  
hear ing , and the court entered ju d g ­
ment for the State and  the interve- 
nors on appe l lan ts ’ equa l protect ion 
cha llenge to the statute.

I l c l d :  T h e  A labam a domest ic pref­
erence tax statute v io lates the E qu a l 
Protect ion C lause as app l ied  to ap ­
pellants.

ta) U nde r  the c ircumstances of 
th is case, promotion o f  domestic 
business by d is c r im in a t in g  aga inst 
nonresidents is not a leg it im a te  
state purpose. Western & Southern  
Life Ins. Co. v State Hoard of E q u a l i ­
zation of C a l i fo rn ia , 451 US 648, 68 
L Ed 2d 514, 101 S C l  2070, d is t in ­
guished. A la bam a ’s a im  to promote 
domestic industry is pu re ly  and com ­
pletely d iscr im ina to ry , designed on ly  
to favor domestic industry  w it h in  
the State, no matter wha t the cost to

fore ign corporat ions also seek ing to 
do business there. A la b am a ’s p u r ­
pose constitutes the very sort of pa ­
roch ia l d is c r im in a t io n  that the 
Equa l Protect ion C lause  was i n ­
tended to prevent. A  State may not 
co ns t itu t iona l ly  favor its own resi­
dents by tax ing  fore ign corporat ions 
a t  a h ig he r  rate sole ly because of 
th e ir  residence. A lth oug h  the  Mc- 
Carran-Ferguson Act exempts the 
insurance indus try  from Commerce  
C lause  restr ict ions, it does not pu r ­
port to l im i t  the app l ica b i l i ty  o f the 
E qu a l Protect ion C lause . Equa l pro­
tect ion restra in ts are app l icab le  
even though the  etl'ect o f the d is ­
c r im in a t io n  is s im i la r  to the type of 
burden w i t h  w h ic h  the Commerce  
C lause a lso wou ld  be concerned . Pp 
6-12.

(b) N o r  is the encouragement of 
the investment in  A labam a  assets 
and  securit ies a leg it im a te  state p u r ­
pose. Domestic insurers rem a in  e n t i ­
tled to the  more favorab le tax rate 
regardless of w he the r  they invest in 
A labam a assets. Moreover, s ince the 
in ves tm en t in cen t ive  prov is ion does 
not enab le  foreign insurers to e l im i ­
nate the statute’s d isc r im ina to ry  ef­
fect, it does no t cure but rea l l irm s 
t h e  im p e rm is s ib l e  c la s s i f i c a t io n  
based sole ly on residence.

  So 2 d  , reversed and re­
manded.

Powell , J., de l ivered the op in io n  of 
the Court , in w h ic h  Burger, C. ,1., 
and Wh ite , B la ckmun , and Stevens, 
JJ., jo ined . O ’Connor , J., filed a d is­
sent ing op in ion , in  w h ic h  B rennan , 
M arsha l l ,  and Itehnqu is l ,  JJ., jo ined .

A l ’ P E A ItA N C E S  O F  C O U N SE L

M a t t h ew  J . Z in n  argued the cause for appe llants . 
W a r r e n  B. L ig h t f o o t  argued the cause for appellees.
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O P IN IO N  O F  T H E  C O U H T

Justice P o w e l l  de l ive red  the o p in ­
ion of the Court.

[1a] T h is  case presents the ques­
t ion  whe the r  A la b am a ’s domestic 
preference tax statute, A la  Code 
§§27-4-4 and 27-4-5 11075), that 
taxes out-of-state in su rance  compa­
n ies at a h ighe r  rate th an  domestic 
insurance companies , v io lates the 
Equa l Protect ion C lause.

I

S ince 1955,1 the State o f A labam a 
has granted a preference to its do­
mestic insurance compan ies by im ­
posing a subs tan t ia l ly  lower gross 
p rem ium s tax rate on th em  than  on 
out-of-state (foreign) companies.- U n ­
der the cu rrent statutory provis ions, 
foreign life insurance compan ies  pay 
a tax on the ir  gross p rem ium s  re­
ce ived from business conducted in  
A labam a at a rate of 3 percent, and 
foreign compan ies s e l l in g  other 
types of insurance pay at a rate of 4 
percent. A la  Code §27-l-4(a) (1975). 
A l l  domestic insurance compan ies , 
in  contrast, pay at a rate of on ly  1 
percent on n i l types of insurance 
prem iums. § 27-4-5(a).:l As a result, a 
foreign insurance company do ing  the

same type and vo lum e of business in 
A labam a  as a domestic company 
genera l ly  w i l l  pay three to four 
t imes as m uch  in gross prem iums 
taxes as its domestic co inpet ito i

A la b am a ’s domestic preference tax 
statute does prov ide that foreign 
compan ies may reduce the d i l le ren 
t ia l in  gross p rem ium s taxes by in ­
vest ing prescribed percentages o! 
the ir  wo r ldw ide assets in specific! 
A labam a assets and securit ies. §27 
4-4(b). By inves t ing  10 percent oi 
more of its total assets in  A labama 
investments, for examp le , a foreigi 
l ife insurer may reduce its gros.- 
p rem ium s tax rate from 3 to 2 per 
cent. S im i la r ly ,  a foreign property 
and casua lty  insurer may reduce i( 
tax rate from 4 to 3 percent. Smu lle i 
tax reduct ions are ava i lab le  hasci 
on in ves tm en t of sm a l le r  percent 
ages of a company ’s assets. Ib id. Rejj 
gardless of how much  of its tot.: 
assets a foreign company places i: 
A lab am a investments, it can nevoi 
reduce its gross prem ium s lax rah 
to the same leve l paid by com para 
ble domestic companies. These an 
en t it led  to the 1 percent tax rat 
even i f  they have no investments i: 
the State. Thus , the investment pn

I. The origins of Alabama's domestic prefer­
ence lax statute dale back to IM-19, when the 
first tax on premiums earned by insurance 
companies doing business in the State was 
limited to companies not chartered by the 
Slate. Act Nn I, 1M19 Ala Acts 5. A domestic 
preference lax was imposed on and nil 
throughout the years until 11MS, when the 
Stale restored equality in taxation of insur­
ance companies in response tn this I’nurl's 
decision in United States v South-Eastern 
Underwriters Assn 1122 US fill,‘I, MM I, Ed 
1-MO, 01 S t'l 1102 (19-Ml Ac! No 150, 1915 
Ala Acts 190-197. In 1955. I lie tax was rein­
stated. Act No 77, 1955 Ala Acts 1911 t2d Kp 
Sesst. and with minor aiiteiidtneiils, has re­
mained in i licet until the present

2. For domestic preference tax purpiiM' 
Alabama delines a domestic insurer as a eon 
pany that both is incorporated ui Al.iham 
and has its principal ollicc and duel place . 
business within the State. Ala O d e  $271 h
119751. A corporation that does not nu-i-l ho! 
of these criteria is characterized . - a lureii: 
insurer. § 27-lTi2l.

3. There are two exceptions to these gciicr. 
rules concerning the rates of taxation ot a 
suranee companies For annuities, the ta 
tale is one percent lot both lareien and d> 
nieuic insurers, Ala Code £27-1 1-a '1975 
and loi wet marine and iianspoii.ilion in.n 
mice, the i.lie is three-quarters »,t one p, ice- 
lor both Inrcign and douiestie insurance coe 
p.imes, £ 27 t til a I
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O P IN IO N  O P  T H E  C O U R T

Justice P o w e l l  de l ive red  I l ie  o p in ­
ion of' the Court .

[1a] T h is  case presents the ques­
t ion w he the r  A la b am a ’s domestic 
preference tax statute, A la  Code 
§§27-4-4 and 27-4-5 (1975), th a t  
taxes out-of-state in su rance  compa­
nies at a h ig he r  rate th an  domestic 
insurance compan ies , v io la tes the 
Equa l Protect ion C lause.

I

S ince 1955,1 the S la te  of A la bam a  
has granted a preference to its do­
mestic insurance  compan ies  by im ­
posing a subs tan t ia l ly  lower gross 
p rem ium s tax rate on them  than  on 
out-of-state (foreign) compan ies .2 U n ­
der the cu rren t statutory prov is ions , 
foreign l ife in su rance  compan ies pay 
a tax on th e ir  gross p rem ium s  re­
ce ived from business conducted in  
A labam a at a rate o f 3 percent, and 
fore ign compan ies s e l l in g  o ther 
types of insurance  pay at a rate o f 4 
percent. A la  Code §27-4-4(a) (1975). 
A l l  domestic insurance  compan ies , 
in  contrast, pay at a rate of on ly  1 
percent on a l l  types o f insurance  
prem iums. § 27-4-5(a).3 As a result, a 
foreign insurance company do ing  the

same type and vo lum e  of business in 
A la bam a  as a domestic company 
genera l ly  w i l l  pay three to four 
t im es as m uch  in  gross p rem ium s 
taxes as its domestic competitor .

A la b am a ’s domestic preference tax 
statute does prov ide that foreign 
compan ies may reduce the d ifferen­
t ia l in  gross p rem ium s taxes by in ­
vest ing  prescribed percentages of 
th e ir  wo r ldw ide assets in  specified 
A lab am a assets and  securit ies. § 27- 
4-4(b). By inves t ing  10 percent or 
more of its total assets in  A labama 
investments , for examp le , a foreign 
life  in su re r may reduce its gross 
p rem ium s tax rate from 3 to 2 per­
cent. S im i la r ly ,  a foreign property 
and casua lty  in su re r m ay  reduce its 
tax rate from 4 to 3 percent. Sm a l le r  
tax reduct ions are a va i lab le  based 
on inves tm ent o f sm a l le r  percent­
ages of a company ’s assets. Ib id . Re­
gardless of how much o f  its total 
assets a foreign company places in 
A la b am a  investments , it can never 
reduce its gross p rem ium s  tax rate 
to the same leve l pa id by compara­
b le domestic companies . Those are 
en t it led  to the 1 percent tax rate 
even i f  they have no investments in 
the Sta le . Thus , the investment pro-

1. T he origins o f  A labam a's dom estic prefer­
ence tax statute dale back to 1849, when the 
lirst tax on prem ium s earned by insurance 
com panies doing business in the State was 
limited to com panies not chartered by the 
State. Act No. 1, 18-1!) A la Acts 5. A dom estic 
preference tax was imposed on and off 
throughout the years until Itl-15, when I In­
state restored equality in taxation o f  insur­
ance com panies in response to this C ourt’s  
decision in United States v South-Eastern 
Underwriters Assn. IlliU U S 5;W, 88 I, Ed 
1-1-10, (it S Ct 1 ltil! (19-141 Act No. 15(1, 1915 
Ala Act-. I9f>-197 In 1955, the lax  was rein­
stated, Act No. 77, 1955 Ala Acts 19.'t (191 Sp 
Si-ssl, and with m inor am endm ents, has le- 
tnained in ellect m ud the present

9. Eor dom estic preference tax purposes, 
A labam a defines a dom estic insurer as a com ­
pany that both is incorporated in Alabam a 
and has its principal oilier and ch ie f place o f 
business within the State. Ala Code §97~ l-ldb  
(19751. A corporation that dues not meet both 
o f  these criteria is characterized as a loreign 
insurer. § 27—1-It—»

,1. T here are two exceptions to these general 
rules concerning the rates nl taxation ol in 
surnlico com panies, l-’or annuities, the lax 
rale is one percent lor both foreign and 
m eslic insurers, Ain Code -i I27--I-l ai i|9»ai, 
and for wet m arine and transport.u w  u i-ur 
mice, the rale is three qu liter- --I one p.-rcenl 
I'ur hath foreign and dom e ii - it'soral.ci- •■■a 
p,lilies, 5 to I ti'a ’



v is ion perm its  fo re ign  in su rance  
compan ies to reduce, hu t never to 
e l im in a te ,  the d is c r im in a t io n  in h e r ­
en t  in  the domestic preference tax 
statute.

II

Appe l lants , a g roup of in su rance  
compan ies incorporated outs ide o f 
the S ta le  of A labam a , fi led c la im s  
w ith  the A la bam a  D epa r tm en t o f 
In su rance  in  1981, con tend ing  that 
the domestic preference tax statute, 
as app l ied  to them , v io la ted  the 
E q u a l  P r o t e c t io n  C la u s e .  T h e y  
sought refunds of taxes pa id  for the 
tax years 1977 th rough  1980. T h e  
Comm iss ioner of In su rance  den ied 
a l l  of th e ir  c la im s  on J u ly  8, 1981.

Appe l lan ts  appealed to the  C ir c u it  
Court for Mon tgomery  Coun ty , seek­
ing  a ju d gm en t  d ec la r ing  the  statute 
to be uncons t itu t iona l and req u ir in g  
the Comm iss ione r to make the  ap ­
propr iate refunds. Severa l domestic 
compan ies in tervened , and  the  court 
consolidated a l l  o f the appeals , se­
lect ing two c la im s  as leaa cases4 to 
be tr ied and  b in d in g  on a l l  c la im ­
ants. O n  cross-motions for sum m ary  
judgmen t , the court ru led  on M ay  
17, 1982, tha t the statute was const i­
tu t iona l. R e ly in g  on th is  C o u r t ’s 
op in ion  in  Western & Southern L ife  
Ins. Co. v State Board of Equa l iz a ­
t ion of Ca l i fo rn ia , 451 US  648, 68 L  
Ed 2d 514, 101 S C t 2070 (1981), the 
court ru led tha t the A la b am a  stat­
ute d id not v io late the  Equa l Protec­
tion C lause because it  served "at 
least two purposes, in  add it ion  to 
ra is ing revenue: it) encourag ing  the 
formation of new insurance compa­
nies in A labama, and  (2) encourag­

in g  cap ita l inves tm ent ! y  *c 
in su rance  compan ie . h i the A labam a  
assets a nd  gove rn ,u en ta i secur it ies 
set forth in  the sta tu te .” A pp (a 
J u r is  S ta temen t 20a-- la . T h e  court 
also found that the d is t in c t ion  the 
statute created between io r e i^ n  and 
domest ic compan ies  was ra t iona l ly  
re lated to those two p i-posvs and  
that the A la bam a  Leg is la ture rea­
sonab ly  cou ld  have  be l ieved l hat the 
c lass if icat ion wou ld  have  promoted 
those purposes. Id ., at 21a.

A fter th e ir  mot ion  for a new tr ia l 
was den ied , appe l lan ts  appea led to 
th e  C ou r t  of C i v i l  Appeals . It af­
f irmed the  C i r c u i t  C o u r t ’s ru l ing s  as 
to the  ex istence of the two le g it i ­
m a te  state purposes, but remanded 
for an  e v id en t ia ry  hea r ing  on the 
issue of ra t io na l re la t ionsh ip , con ­
c lu d in g  tha t sum mary  ju dgm en t was 
inapp rop r ia te  on that quest ion be­
cause the ev idence was in  conflict. 
437 So 2d 535 (1983). Appe l lan ts  
pet it ioned the Suprem e Court of A l ­
abama for cer t io ra r i on the affir­
mance of the leg it im a te  state p u r ­
pose issue, and  the State and the 
in te rveners  pet it ioned for rev iew of 
the remand order. Appe l lan ts  then 
wa ived  th e ir  r ight to an ev iden t ia ry  
h ea r in g  on the issue whe the r  the 
statute’s c lass if ication bore a ra­
t io na l re la t ionsh ip  to the  two pu r­
poses found by the C ir c u i t  Court to 
be leg it im ate , and  they requested a 
f ina l d e te rm ina t ion  of the legal is­
sues w ith  respect to th e ir  equa l pro­
tection cha l le nge  to the statute. The  
Suprem e Cour t den ied cert io ra r i on 
a l l  c la im s. Appe l lan ts  aga in wa ived 
th e ir  r ights to an  ev iden t ia ry  hear­
ing  on the ra t iona l re la t ionsh ip  issue 
and  fi led a jo in t  mot ion w ith  the

4. Mctr(j|iiilll:iii I.ilc Insurance Co., a New e ity  anil ('u su ally  Co., a New Jersey tin |inr:i-
York corporal inn, was chosen In icp rcscn l llic  linn, was chosen as ii 'p re 'em a liv e  nt the nun
life insurance ila im anls , anil I'ruilential 1’ rnp lile claim ants See App .'II I .'115.
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other parties seek ing rehea r ing  and 
en try  o f a fina l ju dgm en t .  T h e  m o ­
tion was granted , and  ju dgm en t  was 
en tered lo r the State a nd  the in- 
tervenors. T h is  appea l fo llowed, and  
we noted probab le ju r isd ic t io n . 466
U S  , 80 L  Ed 2d 455, 101 S Ct
1905 (1984). W e now reverse,

HI

Pr io r to our decis ion in  Western & 
Southern L ife  Ins. Co. v State Board 
of Equa l iza t io n  of C a l i fo rn ia ,  supra , 
the  ju r is p ru d en ce  o f  the  a p p l ic a b i l i t y  
of the Equa l Protect ion C lause to 
d is c r im in a to ry  tax statutes had a 
somewhat checkered h istory. L in co ln  
N a t io n a l L ife  Ins. Co. v Read, 325 
US  673, 89 L  Ed  1861, 65 S Ct 1220 
(1945), he ld th a t  so-called "pr iv i lege" 
taxes, required to be paid by a for­
e ign corporat ion before it wou ld be 
perm itted to do business w it h in  a 
State, were im m u n e  from equa l pro­
tection cha llenge . T h a t  case stood in  
stark contrast, however, to the 
Court's pr io r decis ions in Southern 
R. Co. v Greene , 216 US  400, 54 L 
Ed 536, 30 S C t  287 (1910), and 
H anove r  E ir e  Ins . Co. v H a rd in g , 272 
US 494, 71 L  Ed 372, 47 S C t  179, 49 
A LR  713 (1926), as we l l as to later 
decisions, in  w h ic h  the Cour t had 
recognized that the Equa l Protect ion 
C lause  placed l im i t s  on other forms 
of d isc r im ina to ry  taxa t ion  imposed 
on out-of-state corporat ions sole ly be­
cause of th e ir  residence. See, e.g., 
W H Y Y ,  Inc. v G lassboro, 393 U S  
117, 21 L  Ed 2d 242, 89 S C l  286 
(1968); A l l ie d  Stores of O h io , Inc. v 
Bowers, 358 US 522, 3 L Ed 2d 480, 
79 S C l  437, 9 O h io  Ops 2d 321. 82 
O h io  L Abs 312 (1959); W hee l in g  
Steel Corp. v G lander , 337 US 562, 
93 L Ed 1544, 69 S Ct 1291, 40 O h io  
Ops 101, 55 O h io  L Abs 305 11949).

In  Western & Southern , supra, we

rev iewed a l l  of these cases lo r ' t in  
purpose o f dec id ing  whe the r  to per 
m it an  equa l protection challenge* h 
a C a l i f o rn ia  statute im pos ing  a ret a 1 
i i i to ry  tax on fore ign insurance  com 
pan ics do ing  business w it h in  tin 
State, w hen  the hom e States of thus 
compan ies imposed a s im i la r  tax oi 
C a l i f o rn ia  insurers e n te r ing  the! 
borders. W e  conc luded tha t L incob  
was no more th an  "a surprising 
throwback" to the days before enact 
m en t o f the Fourteen th  Amendrncn 
and  in  w h ic h  incorporat ion  of a <k 
mestic corporat ion or en try  of a to: 
e ign one had been granted on ly  as 
ma tter of p r iv i le g e  by the  State i 
its unfettered d iscret ion . 451 US, . 
665, 68 L Ed 2d 514, 101 S Ct 207< 
W e  therefore rejected th e  longstarv 
in g  but "anachron is[t ic |” ru le  of Lii 
co in  and e xp l ic i t ly  he ld  th a t tf 
E qua l Protect ion C lause  impost 
l im its  upon a Sta te ’s power to cone 
l i o n  the r igh t of a fore ign corpor 
t ion to do business w i t h in  its bo 
ders. Id., a t 667, 68 L  Ed 2d 514, P 
S Ct 2070. We he ld that "(wje co 
s ider it now estab l ished that, who 
ever the extent of a Sta te ’s author! 
to exc lude foreign corporations fro 
do ing  business w i t h in  its boundari i 
that au tho r ity  does not just ify  im j 
s it ion  o f more onerous taxes or otli 
burdens on fore ign eorporatio 
than  those imposed on domestic c  
porat ions, unless the d isc r im inu t i 
between foreign and  domestic cor: 
ra t ions bears a ra t iona l re lat ion tij 
le g it im a te  state pu rp ose” Id., 
667-668, 68 L Ed 2d 514, 101 S 1 
2070.

[1b] Because appe l lan ts w.iiv 
th e i r  r ig h t  to an  ev iden t ia ry  h ea r i1 
on the issue whe the r the elassiit 
t ion in the A labam a domestic prut, 
once tax statute bears a ra lio i 
re la t ion to the two purposes up li
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other part ies c in g  rehear ing  mitl
en try  of n I'm .udgm en l .  T h e  m o ­
tion was ('railin': and  ju d gm en t  was 
entered for I l ie State and  the in- 
tervcnors. T h is  ;:><pcul fo llowed, and 
we noted probaWs ju r is d ic t io n . 466
US --- , 80 L E d  2d 455, 104 S Ct
1905 (1984). We now  reverse.

I ll
Pr io r to ou r dec is ion in  Western & 

Southern L ife  Ins . Co. v  State Board 
of Equa l iz a t io n  of C a l i f o rn ia ,  supra, 
the ju r is p rudence  of the app l ic a b i l i ty  
of the  Equa l Protect ion C lause to 
d is c r im in a to ry  tax statutes had a 
somewhat checkered h istory. L in co ln  
N a t io n a l L ife  Ins. Co. v  Read, 325 
US 673, 89 L  Ed  1861, 65 S C t 1220 
(19451, he ld  that so-called "pr iv i lege” 
taxes, required to be pa id  by a for­
eign' corporat ion before i t  wou ld  be 
perm itted to do business w it h in  a 
State, were im m u n e  from equa l pro­
tect ion cha l lenge . T h a t  case stood in 
stark contrast, however, to the 
C o u r t ’s p r io r decis ions in  Southern 
R. Co. v Greene , 216 U S  400, 54 L 
Ed 536, 30 S C t  287 (1910), and 
H anove r  F ire  Ins. Co. v H ard ing , 272 
US 494, 71 L Ed 372, 47 S C t  179, 49 
A l .R  713 (1926), as w e l l as to later 
decisions, in  w h ic h  the Cour t had 
recognized that the Equa l Protection 
C lause  placed l im i t s  on other forms 
of d isc r im ina to ry  taxa t ion imposed 
on out-of-state corporat ions sole ly be­
cause of th e ir  residence. See, e.g., 
W I1YY , Inc. v Glassboro, 393 US 
117, 21 L Ed 2d 242, 89 S C t 286 
(19681; A l l ie d  Stores of Ohio , Inc. v 
Bowers, 358 US 522, 3 L  Ed 2d 480, 
79 S C t  437, 9 O h io  Ops 2d 321, 82 
O h io  L Abs 312 (1959); W hee l ing  
Steel Corp. v G lander , 337 US 562, 
93 L Ed 1544, 69 S Ct 1291, 40 Oh io  
Ops 101, 55 O h io  L Abs 305 (1949).

In  Western i t  Soul hern , supra, we

rev iewed a l l o f  these cases for the 
purpose of dec id ing  w he the r  to per­
m it  an equa l protect ion cha l le ng e  to 
a C a l i f o rn ia  statute im pos ing  a re ta l­
iatory tax on fore ign in su rance  com ­
pan ies doing business w i t h in  the 
S late , when  the home States of those 
compan ies  imposed a s im i la r  lax  on 
C a l i f o rn ia  insurers e n te r in g  the ir  
borders. W e conc luded that L in co ln  
was no more than  "a surpr is ing  
th rowback” to the days before enact­
m e n t  o f the Fou rteen th  Am endm en t  
and  in  w h ic h  inco rporat ion  or a do­
mestic corporat ion or en try  of a for­
e ign one had been granted on ly  as a 
matte r o f p r iv i le ge  by the State in 
its unfettered d iscret ion . 451 US, at 
665, 68 L  Ed  2d 514, 101 S C t  2070. 
We therefore rejected the  longstand­
ing  but "anachron is[t ic]” ru le  of L in ­
co ln  and  e xp l ic i t ly  he ld that the 
E qua l Protect ion C lause  imposes 
l im i t s  upon a Sta te ’s power to cond i­
t ion the r igh t of a foreign corpora­
t ion to do business w i t h in  its bor­
ders. Id., at 667, 68 L Ed 2d 514, 101 
S C t  2070. We he ld  tha t "|w]e con­
s ider it now estab l ished that, w ha t ­
ever the extent of a State's au tho r ity  
to exc lude foreign corporat ions from 
do ing business w it h in  its boundaries, 
that au thor ity  does not ju s t ify  im po ­
s it ion  of more onerous taxes or other 
burdens on foreign corporat ions 
than  those imposed on domest ic cor­
porat ions, unless the d is c r im in a t io n  
between foreign and domestic corpo­
rat ions bears a ra t iona l re la t ion  to a 
leg it im a te  state purpose." Id., at 
667-668, 68 L  Ed 2d 514, 101 S Ct 
2070.

[1b] Because appe l lan ts  waived 
th e ir  r ight to an ev iden t ia ry  hear ing  
on the issue whe the r  the classifica­
t ion in the A labama domestic prefer­
ence tax statute hears a rat iona l 
re lat ion to the two purposes uphe ld
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by tlie* C ir c u i t  Court , the* on ly  quosi- 
l in n  before us is w l ie th c i those pur- 
pones are* leg it im ated

A
(1)

The  first of the  purposes found by 
the t r ia l  court to be a le g it im a te  
reason for the s tatute ’s class if icat ion 
between foreign and domest ic corpor 
rat ions is that i t  encourages the  for­
ma t ion  o f new domestic in su ran ce  
compan ies in  A la bam a  T h e  State, 
agree ing w ith  the C ou r t  of C i v i l  A p ­
peals, contends tha t th is  Cour t has 
long he ld  that the promotion o f do­
mestic industry , in and of itself, is a 
leg it im a te  state purpose th a t  w i l l  
surv ive  equa l protect ion scru t iny . In  
so contend ing , it re lies on a series of 
cases, in c lu d in g  Western & S ou th ­
ern, th a t  are said to have  uphe ld

5. The S late and the interveners advanced 
som e IS additional purposes in support o f  the 
Alabam a statute. As neither the C ircuit Court 
nor the Court o f  Civil Appeals ruled on the 
legitim acy o f  those purposes, that question is 
not before us, and we express no view  as to it. 
On remand, the State will he free to advance 
again its argum ents relating to the legitim acy 
o f  those purposes.

As the dissent finds our failure to resolve 
whether A labam a m ay continue to collect its 
tax "ballling ," post, at *1, we reem phasize the 
procedural posture o f  the case: it arose on a 
motion for sum m ary judgm ent. T he Court til 
Civil A ppeals upheld the C ircu it C ourt’s rul­
ing that the two purposes idem ili'-d by it were 
legitim ate, hut the appellate court remanded 
on the issue nf rational tolationship  as to 
those purposes because it found the evidence 
in conflict- in order to obtain an expedited 
ruling, appellants waived their right to an 
evidentiary hearing only as to the purposes 
"w hich the lower courts have determ ined to 
he legitim ate." App to .Juris St. at 'Jn. Thus, 
for this Court to resolve whether Alabam a 
may continue to collect the tax, it would have 
to decide de novo whether any nf the other 
purposes was legitim ate, and also whether the 
M alute’s classification Imre a rational rela­
tionship to any o f these purposes—all ilus, on
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d isc r im ina to ry  faxes. See Bacchus
Imports, L id . v D ias, 468 U S  , 82
L  Ed 2d 2U0, 104 S C l  3049 (1984); 
P ike v Bruce C h u rch ,  Inc . , 397 US 
137, 25 L  Ed  2d 174, 90 S C l  844 
(1970); A l l ie d  Stores of O h io ,  Inc. v 
Bowers, supra; Parker v Brown, 317 
US 341, 87 L  Ed 315. 03 S C t 307 
(1943); C a rm ich a e l v Southern Coa l 
& Coke Co. 301 U S  495, 81 L  Ed 
1245, 57 S Ct 868, 109 A LR  1327 
(1937); Board of Educa t ion  v I l l in o is ,  
203 US 553, 51 L  Ed 314, 27 S Ct 
171 (1906).

T h e  cases c ited iend  l i t t le  or no 
support to the Sta te ’s content ion . In 
Western & Southern , the case p r in c i ­
pa l ly  re l ied upon, we d id not hold its 
a genera l ru le  tha t  promotion of 
domestic indus try  is a leg it im a te  
state purpose unde r equal protection 
analysis.® Rather , we he ld that Cali-

a record that the Court o f  Civil Appeals 
deemed inadequate.

(i. W e lino the other cases on which the 
State relies also to be inapposite to  this in ­
quiry. lincchus Imports, Pike, and Parker 
discussed w hether prom otion n| local industry 
is a valid state purpose under the Com m erce 
Clause. T he Com m erce Clause, unlike the 
kqual Protection Clause, is integrally con ­
cerned with w hether a state purpose im pli­
cates local or national interests. T he kqual 
Protection Clause, in contrast, is concerned 
with whether a state purpose is im perm issibly 
discrim inatory; whether the discrim ination 
involves local or  other interests is not central 
to the inquiry to he made. Thus, the litcl that 
prom otion o f  local industry is a legitim ate 
state interest m the C om m erce Clause context 
says nothing about its validity under equal
protection analysis. See infra, a t ------------------,
H I I. lid lid 700-71; 1,

M oreover, neither liocchus nor P ike ruled 
that a State's ability to prom ote domestic 
industry was unlim ited, even tinder the Com ­
merce Clause. Thus, in liacchus, although we 
observed as a general m atter that "a  Stale 
m ay enact laws pursuant to its police powers 
that have the purpose and effect (if encourag­
ing dom estic Industry,”  -Hid US ---- , -------- , HI!
I. lid i'll iillll, lt).| S Ct litil!) llPH-ll, we held

(orniu’s purpose in enac t ing  the re­
ta l ia tory  tax— to promote the i n t e r ­
s ta te  business of domestic insurers 
Ly deterr ing  other States from e»- 
. v i i n g  d is c r im ina to ry  or excessive 
taxes—was a leg it im a te  one. 451 US, 
at 668, 68 L, Ed 2d 514, 101 S Ct 
‘..;ii70. In  contrast, A labam a asks us 
to approve its purpose o f promot ing 
Use business o f its domestic insurers 
in  A labam a by pena l iz ing  foreign 
insurers who also want to do bus i­
ness in  the State. A la b am a  has 
made no attempt, as C a l i f o rn ia  did, 
to in f luence the po lic ies of other 
States in  order to enhance  its domes­
tic companies' a b i l i t y  to operate in ­
terstate; ra ther , it has erected h a r r i ­
ers to foreign compan ies who w ish  to 
do interstate business in order to 
improve its domest ic insurers' a b i l ­
ity to compete at home.

[2J T h e  c ruc ia l d is t inc t ion  between 
the two cases lies in  the fact that 
A la bam a ’s a im  to promote domestic 
industry is pu re ly  and comp lete ly  
d isc r im ina to ry , designed on ly  to fa­
vor domestic indus try  w it h in  the 
State, no m a tte r w ha t the cost to 
foreign corporat ions also seeking to 
do business there. A labama's pu r ­
pose, contrary to C a l i f o rn ia ’s, const i­
tutes the very sort of paroch ia l d is ­
c r im in a t io n  tha t the Equa l Protec­
tion C lause was in tended to prevent.

H-l I. lid

that in so lining, a Stall- m ay not constitution- 
nlly im pose a d iscrim inatory burden upon the 
business nf other Stales, m erely tn protect 
and prom ote local business, ill., lit -  , HZ I
lid 2d 200, 10-t S  t ’ l 3049. A ccord Armen Inc.
v Hardesty, -107 U S    -  HI I. lid 2(1
540. 104 S t't 2<i20 11 !JH41. Likewise, in l ’ ike. 
the Uonrl held that the slate statute prom ot­
ing a legitim ate local interest must "reg ie  
lnt|c| evenhandedly ." 207 US, at 142, 25 I. lid 
2d 174, ill) S f t  H4-1 

O ther cases cited by lie* Stale are sim ply 
irrelevant to the legitim acy (it piniiinling local 
business at all t 'a im ich .ic l relates primarily

« *
As Justice Brennan , jo ined  by Jt 
l ice H a r la n , observed in h is eonci 
rcnce in A l l ie d  Stores of O h io , In c  
Bowers, 358 U S  522, 3 L Ed 2d 4t 
79 S Ct 437, 9 O h io  Ops 2d 321, 
O h io  1. Abs 312 (1959), th is Co i 
a lways has held thut the Etp ia l Pi 
lect ion C lause  forbids a State to d 
c r im ina te  in  favor of its own rc 
dents sole ly by bu rden ing  "the re 
dents of other state members of o 
federation.' Id., at 533, 3 L Ed 
480, 79 S Ct 437, 9 O h io  Ops 2d 3: 
82 O h io  L Abs 312. U n l ik e  the ret 
iatory tax in vo lved  in Western 
Southern , w h ic h  on ly  burdens n  
dents of a State that imposes its o' 
d isc r im ina to ry  tax on outsiders, t 
domestic preference tax gives I 
"home team" an advantage by b 
d en ing  a l l  foreign corporations sc 
ing to do business w it h in  the* Sta 
no matter what they or the ir  Sta 
do.

T h e  v a l id i ty  of the v iew  that 
State may not cons t itu t iona l ly  fa1 
its own residents by tax ing lore 
corporations at a h igher rate so! 
because of the ir  residence is c 
firmed by a long l in e  of th is Com 
cases so ho ld ing . W1 IYY . Inc 
Glassboro, 393 US, at 119-120. 2: 
Ed 2d 242, 89 S Ct 286; Wheel 
Steel Corp. v  (Hander, 337 US, 
571. 93 L  Ed 1544, 69 S Ct 1291.
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to the validity o f  a state im i-mpim mei.l i 
pcitsulum .scheme, a m i  Hoard ol I'.duca 
deals with the State’s ability In regulate 
ters relating to probate linnets r- the 
one (il the Stale 's cases that involves 
validity under the I'iqual I’ lolt-c'.ion t'luii- 
a tax that discrim inates an the basis til 
deuce nl dom estic versus foreign euipnrnl 
That case does little, however, lo  upporl 
State's contention that promotion n| doite 
business is n legitim ate state pm pose It 
concerned with encouraging n oon  -ulei 
who lire not com petitors ol residents in ■ 
warehouses within tin- State See mil 

, h i I, kd 2d 71 iti
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tlu* (,’ir cu i l Court, ilit* on ly  ques- 
n before us is whether those pur­
ses are leg it imate .5

(1)

The first of the purposes found by 
e tr ia l court, to be a leg it im ate  
nsoii for the statute's c lassification 
tween foreign and domestic corpo- 
sions is that it encourages the (or­
ation of new domestic insurance 
mpan ies in  A labama . T h e  Slate , 
Teeing w ith  the Court of C i v i l  Ap- 
als, contends that th is Court has 
ng held that the promotion of do- 
estic industry , in  and of itself, is a 
?il imate state purpose that w i l l  
rv ive equal protection scrut iny . In  
contending, it relies on a series of 

ses, in c lu d in g  Western &. South- 
n, that are said to have uphe ld

d iscr im inatory  taxes. See Bacchus
Imports, i.td. v Dias, U S  , 82
L Ed 2d 200, 104 S Ct 3049 (1984); 
B ike v Bruce C h u rc h ,  Inc., 397 US 
137, 25 L  Ed 2d 174. 90 S Ct 844 
(19701; A l l ie d  Stores ol Oh io , Inc. v 
Bowers, supra; Parker v Brown, 317 
US 341, 87 L Ed 315, G3 S C t  307
(1943); Ca rm icha e l v Southern  Coal 
& Coke Co. 301 US 495, 81 L Ed 
1245, 57 S C l  868, 109 A LU  1327 
11937); Board of Educat ion  v I l l ino is , 
203 US 553, 51 L Ed 314, 27 S C l  
171 (19061.

The  cases c ited lend l . t t le  or no 
support to the Sta te ’s content ion . In 
Western & Southern , the case p r in c i ­
pa l ly  re l ied upon, we d id not hold as 
a genera l ru le  that promotion of 
domestic industry is a leg it im ate 
state purpose under equa l protection 
analysis.® Bather, we held that Cali-

5. Tlu* S ’ atc and the intorvcnort. advanced 
nie 15 additional purposes in support o f  the 
ubuina statute, As neither the Circuit Court 
r the Court o f  Civil Appeals ruled on the 
[itim ocy o f  those purposes, that question is 
t before us. and we express no view as to it. 
i remand. I lie State will be free to advance 
ain its argum ents relating to the legitim acy 
those purposes.
As the dissent linds our failure to resolve 
tether Alabam a m ay continue to collect its 
x "bnllling," post, at 4, we reem phasize the 
ucedurul post lire o f  the case: it arose on a 
ntion for sum m ary judgm ent. The Court o f 
vil Appeals upheld the Circuit Court's rul- 
p that the two purposes identified by it were 
Ultimate, but the appellate court remanded 

the issue o f  rational relationship as to 
use purposes because it found the evidence 

conllicl in order to obtain an expedited 
ling, appellants waived their right to an 
idcnlinry hearing only as to the purposes 
vhich the lower courts have deteim illed to 
• leg itim ate" A pp  to Juris St. at 2a. Thus, 
r this Court to resolve w hether A labam a 
ay continue to co lled  the tax. it would have 

decide do novo whether any o f the other 
irposes was legitim ate, and also whether the 
atutc's clnsxilir.ilion Imre a rational rein- 
unship to any ol these purposes all this, on

>8

a record that the Court o f  Civil Appeals 
deemed inadequate.

6. W e find the oth er cases on which the 
State relies also to he inapposite to this in ­
quiry. Bacchus Im ports. Pike, and Parker 
discussed whether prom otion o f  local industry 
is a valid state purpose under the Com m erce 
Clause. T he Com m erce Clause, unlike the 
Equal Protection Clause, is integrally con ­
cerned with whether u state purpose im pli­
cates local or national interests. T he Equal 
Protection Clause, in contrast, is concerned 
with whether a state purpose is im permissibly 
disciim inntory; w hether the discrim ination 
involves local or other interests is no! ecn li.il 
to the inquiry to he mode. Thus, the fact that 
prom otion o f  local industry is a legitimate 
slate interest in the Com m erce Clause context 
says nothing about its validity under equal
protection tinnlvsis See infra, a t    .
M l I, Ed 2d 700-7(11.

M oreover, neither Bacchus nor Pike rule-.l 
that a Stale 's ability to prom ote dumesln 
industry was unlim ited, even under the Cum 
m erce Clause Thus, in Bacchus, although we 
ulwcrvcd as a general m atter that "a  Slip 
may enact laws pursuant to its police powers 
that have the purpose and clleci n f enrolling 
mg dom estic industry." *MiH tIS . .
I. Ed ihl 2oi), I ill S Ct .'104! I 11HS11. v.r held

M E T R O P O L IT A N  L IK E  IN S  CO . v W ARD
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forma's purpose in enac t ing  the re 
tn l in tory  tax—to promote the i n t i  
s t a le  business o f domestic insurers 
by deterr ing  other Sta les from e n ­
ac t ing  d isc r im ina to ry  or excessive 
taxes—was a leg it im a te  one 451 US, 
at 668, G8 L Ed 2d 514, 101 S Ct 
2070. In  contrast, A la b am a  asks us 
to approve its purpose of n romot ing  
the business o f its domestic insurers 
in  A labam a  by pena l iz ing  foreign 
insurers who also want to do bus i­
ness i r  the State. A la b am a  has 
made no attempt, as C a l i f o rn ia  did, 
to in f luence the po lic ies of other 
S lates in  order to e nhance  its domes­
t ic  companies' a b i l i t y  to operate in ­
terstate; rather, it has erected b a r r i ­
ers to foreign compan ies who w ish to 
do intersta te business in  order to 
im p rove  its domestic insurers ’ a b i l ­
ity to compete at home.

[2] T h e  cru c ia l d is t inc t ion  between 
the two cases l*es in  the fact that 
A la b am a ’s a im  to promote domestic 
indus try  is pure ly  and  comp le te ly  
d is c r im in a to ry , designed on ly  to fa­
vor domest ic industry  w i t h in  the 
State, no matte r w ha t the  cost to 
fore ign corporat ions also seek ing to 
do business there. A labama's p u r ­
pose, con tra ry  to C a l i f o r n ia ’s, const i­
tutes the very  sort of pa roch ia l d is ­
c r im in a t io n  tha t  the Equa l Protec­
t ion C lau se  was in tended to prevent.

lh.it in .xu doing. i S late may not constitu tion­
ally  im pose a d iscrim inatory burden upon tlu* 
business of oth er Elates, m erely to protect
and prom ote leva! business, id., a t  . 82 I,
Ed 2d 2(H), PM tj I ' lltlli) A ccord Arnico Inc.
v Hardesty, 4(;7 t 'S   . , 81 I. Ed 2d
5tO, KM S ('• ,.*5::*.) il'JM-ii. Likewise, in Pike, 
the  four*, held th.n the slate statute promot 
ing a legitim ate local interest must "rcgu- 
lutje) evcnl'iUnkg.lV "  tint US, at 142, 25 I. I'M 
2d 174. !tn S*.'i l-..;

O ther cere cued  In the S ta le are sim ply 
u releva*:! to ttii *.'-*it;;> y n f prom oting fucal 
I>111-1111 :*■ a! : ."'is:”  i -I n-l.nc prilti.rely

As .Justice B rennan , jo in ed  by -lus- 
ticc- Ha r la n , observed in h is concut 
rence in A l l ied  Stores of O h io . Inc v 
Bowers, 358 US 522, 3 L Ed 2d 480. 
79 S Ct 437, 9 O h io  Ops 2d 321, 82 
O h io  L Abs 312 (1959), ib is  Court 
a lways has he ld  that the Equa l Pro­
tection C lause forbids a S ta le  to d is­
c r im in a te  in  favor o f its own resi­
dents sole ly by bu rden ing  “the r e s i ­
dents of other state members of our 
federat ion .” Id., at 533, 3 L Ed 2d 
480, 79 S C t 437, 9 O h io  Ops 2d 32), 
82 O h io  L Abs 312. U n l ik e  the reta l­
ia tory tax in vo lved  in  Western & 
Southern , w h ic h  on ly  burdens resi­
dents o f a State that imposes its own 
d is c r im in a to ry  tax on outsiders, the 
domest ic preference tax gives the 
"home team" an advantage by b u r ­
d e n in g  n i l  foreign corporat ions s e e k ­
in g  to do business w i t h in  the Sta le , 
no matte r  w ha t they or th e ir  Sta les 
do.

T h e  v a l id i ty  of the  v iew  that a 
State may no t co ns t itu t iona l ly  favor 
its own res idents by tax ing  foreign 
corporat ions at a h ighe r  rate solely 
because of th e ir  res idence is con ­
firmed by a long  l in e  of th is  C ou r t ’s 
cases so ho ld ing . W H Y Y ,  In c  v 
G lassboro, 393 US, at 119-120, 21 L 
Ed 2d 242, 89 S C t  286; W hee l in g  
Steel Corp . v  G lande r , 337 US, ut 
571, 93 L  E d  1544, 69 S C t  1291, 40

to tlu- valid ity  o f  a sta le  unem ploym ent rum- 
peiisatiun schem e, and Board o f  Eduraiiuu 
deals w ith the S ta le ’s ability to regulate m ut­
ters relating t o  probate. Bowers is the <<111y 
one ot the S i t e ' s  eases that involves the 
validity undir <he Equal Protection Cl anse nf 
a tax that -.ruinates on l ie basis *4 rest 
deiuT o fd o 'S z -ilv  versus foreign corporal ions 
That ease d je s  little, Imwever. t*> support the 
State's conumkaus ih.it prom oiion o f domestic 
business is a. Ig i'g im ate stale purpose. It was 
concerned a .tk  i im aging nonresidents - 
w ho are  n e i . i iv .  -u s n f residents to build 
w a re h o u se  <**,m .*, mi* Slate See inlta, at 
_  _  . —  t - vu'i
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O h io  Ops 101, 55 O h io  L Abs 305; 
Hanove r F ire  Ins. Co. v  H ard ing , 272 
US. at 511. 71 L Ed 372, -17 S C t 179, 
49 A I ,R  713; Southern R. Co. v 
Greene, 216 US, a t 417, 54 L Ed 536, 
30 S C t  287. See Reserve L ife  Ins. 
Co. v Bowers, 380 US 258. 13 L  Ed 
2d 959, 85 S C t 951 (1965) (per cu ­
riam). As the Cour t stated in  H a n ­
over Fire* Ins. Co., w ith  respect to 
genera l tax burdens on business, 
"the foreign corporat ion stands 
equa l, and is to be classified w ith  
domestic corporations of the same 
k ind .” 272 US. at 511. 71 L  Ed 372, 
47 S Ct 179, 49 A LR  713. In  a l l  of 
these cases, the d isc r im ina to ry  tax 
was imposed by the State on foreign 
corporat ions do ing  business w it h in  
the S ta le  so le ly because of th e ir  resi­
dence, presumab ly  to promote do­
mestic industry  w it h in  the State.7 In  
re ly ing  on these cases and  re ject ing 
L in co ln  in Western & Southern , we 
reaffirmed the c o n t in u in g  v ia b i l i t y  of 
the Equa l Protect ion C lause  as a 
means of c h a l le n g in g  a statute that 
seeks to benefit domestic industry 
w it h in  the S la te  on ly  by grossly d is­
c r im in a t in g  aga inst foreign compet i­
tors.

T h e  State contends that A l l ie d  
Stores of Ohio , Inc . v Bowers, supra, 
shows tha t th is p r in c ip le  has not 
a lways he ld true. In  that case, a 
domestic merchand iser cha llenged  
on equal protection grounds an O h io  
statute tha t exempted foreign corpo­
rat ions from a tax on the va lue  of 
m erchand ise  he ld for storage w it h in  
the State. The  Court uphe ld  the  tax, 
f ind ing that the purpose o f  encourag ­
in g  foreign compan ies to bu i ld  ware ­
houses w it h in  O h io  was a leg it im ate  
- sate purpose. T h e  State contends

that th is case shows that promotion 
ol domestic business is a leg it im ate  
state purpose under equal protection 
ana lys is

[1c] W e disagree w ith  the State's 
in terpreta t ion  o f A l l ied  Stores and 
find that the case is not incons istent 
w ith  the other cases on w h ic h  we 
rely. W e agree w ith  the h o ld in g  of 
A l l ie d  S to ivs that a State's goal of 
b r ing ing  in new business is le g it i ­
mate and often adm irab le . A l l ie d  
Stores does not, however, hold that 
promot ion  of domestic business by 
d i s c r im i n a t i n g  aga inst foreign corpo­
ra t ions is leg it im ate . T h e  case in ­
vo lves instead a statute that e n c o u r ­
ages  n o n r e s id e n t s—who are not com ­
petitors of res idents—to b u i ld  wa re ­
houses w it h in  the  State. T h e  d is ­
c r im ina to ry  la x  invo lved d id  not fa­
vor residents ny b u rden ing  outsiders; 
ra ther, it grunted the nonres ident 
businesses an exempt ion that resi­
dents d id  not share. S ince the  for­
e ign and domestic compan ies in 
vo lved were not compet ing  to pro­
v ide  wa rehous ing  services, g ran t ing  
the  former an exempt ion  did not 
even d irect ly  affect adverse ly the 
domestic compan ies  subject to the 
tax. O n  its facts, then, A l l ied  Stores 
is not incons is tent w i t h  ou r ho ld ing  
here that promot ion  of domestic 
business w i t h in  a State, by d is c r im i­
n a t in g  aga ins t foreign corporat ions 
that w ish  to compete by do ing bus i­
ness there, is not a leg it im ate  state 
purpose. See 358 US, at 532-533, 3 L 
Ed 2d 480, 79 S Ct 437, 9 O h io  Ops 
2d 321, 82 O h io  L Abs 312 (Brennan, 
,J,, concurring).

(2)

[3] T h e  State argues nonetheless

7. Although llu* promotion of tloim-liu Lhih- kucIi promotion is lo{;ic;illy tin* pnmnry um- »••*■*■» tv.is not .i pttrpOM1 nth.in* r<l !»y tin* son lor oitiitluir: iJtSLTllHiiiiilory siilIi ; t .... in -iipfiint ol I i . i s o * ,  m tl.u im hm1 tliovunt ismic Huti*



U.S. S U P R E M E  C O U R T  R E P O R T S  M l I- lid 2d

n Ops 101, 55 O h io  I, Abs .'305; 
lover E ire  Ins. Co. v Hard ing , 272 
at 511, 7) L  Ed 372, 47 S Ct 170, 
A LR  713; Southern  R. Co. v 
ene, 2 Hi US , a i 417, 54 L Ed 536, 
3 C t 2H7. See Reserve L ife  Ins. 
v Bowers, 380 US  238, 13 L Ed 

059, 85 S Ct 951 (1965) (per cu- 
nl. As the Court stated in  Han- 
r F ire  Ins. Co., w i t h  respect to 
eru l tax burdens on business, 
e foreign corporat ion stands 
sal, and is to be classified w ith  
nestic corporat ions of the same 
d.” 272 US, at 511, 71 L Ed 372, 
S C t  179, 49 A LR  713. In  a l l  of 
se cases, th e  d isc r im ina to ry  tax 

imposed by the State on foreign 
porations do ing  business w it h in  
State so le ly because of th e ir  resi- 

lce, presumab ly to promote do- 
stic industry w it h in  the State.7 In  
v ing on these cases and re ject ing 
icoln in  Western & Southern , we 
i l l irmed the c o n t in u in g  v ia b i l i t y  of 
■ Equa l Protect ion C lause as a 
ans of c h a l le n g in g  a statute that 
*ks to benefit domestic industry 
b in the State on ly  by grossly dis- 
m inn t in g  aga inst foreign compcti- 
s*

I'he State contends that A l l ied  
ires of Oh io , Inc. v Bowers, supra, 
ivvs that th is  p r in c ip le  has not 
vays held true. In  that case, a 
mestic merchand iser cha llenged 
equal protection grounds an O h io  

itute that exempted foreign corpo- 
l ions from a tax on the va lu e  of 
■rchandise he ld for storage w it h in  
e State. T h e  Court uphe ld  the tax, 
d ing that the purpose of encourag- 
’ foreign compan ies to b u i ld  ware- 
uses w i t h in  O h io  was a leg it im ate 
ite purpose. The  State contends

Alltuiui'h di*“ prom otion nf dom estic busi- 
•> ivas not a purpose advanced by the 
lies in support ol Ilieir taxes in l ln -e  cases.

. 0

that th is case shows that promotion 
of domestic business is a leg it im ate  
state purpose unde r equa l protection 
analys is.

[1c] We disagree w it h  the Sta te ’s 
in terpreta t ion  of A l l ie d  Stores and 
find tha t the case is not inconsistent 
w it h  the other cases on w h ic h  we 
rely. We agree w ith  the ho ld ing  of 
A l l ie d  Stores that a State’s goal or 
b r in g in g  in  new  business is le g it i ­
mate and often adm ira b le .  A l l ie d  
Stores does not, however, bold tha t 
promotion of domestic business by 
d i s c r im i n a t i n g  aga inst foreign corpo­
rat ions is leg it im ate . T h e  case in ­
volves instead a statute th a t  e n c o u r ­
ages n o n r e s id e n t s—who are not com ­
petitors of res idents—to b u i ld  ware­
houses w i t h in  the State. T h e  d is­
c r im ina to ry  tax in vo lv ed  d id not fa­
vor residents by bu rden ing  outsiders; 
rather, it g ranted the nonres ident 
businesses an  exempt ion  tha t  resi­
dents d id not share. S ince the for­
e ign and domestic compan ies in ­
vo lved were not compet ing  to pro­
v ide warehous ing  services, g ran t in g  
the former an exempt io n  d id not 
even d irect ly  affect adversely the 
domestic compan ies sub ject to the 
tax. O n  its facts, then , A l l ie d  Stores 
is not incons istent w i t h  ou r ho ld ing  
here that promotion of domestic 
business w i t h in  a State, by d is c r im i­
na t ing  aga inst foreign corporat ions 
tha t w ish  to compete by do ing bus i­
ness there, is not a leg it im a te  state 
purpose. See .358 LIS, at 532-533, 3 L 
Ed 2d 480, 79 S C t 437, 9 O h io  Ops 
2d 321, 82 O h io  L Abs 312 (Brennan , 
J., concurring).

(2)

[3] T h e  State argues nonethe less

such prom otion is logically  the prim ary rea­
son fur cimi'tnir, d iscrim inatory taxes such as
lIjllM* ill issue ihlMV-

M E T R O P O L I T A N  LIF E  INS. CO. v W A R D
K4 I. to

that it is imperm iss ib le  to v iew  a 
d isc r im ina to ry  tax such as the one 
at issue here as v io la t iv e  o f the 
Equa l Protect ion C lause . T h is  ap ­
proach, it contends, am ounts  to no 
more than "Commerce C lause  rheto­
ric in equa l protection c lo th ing ."  
B r ie f for Appe l lee  W ard  22. T h e  
State m a in ta in s  that because C o n ­
gress, in enac t ing  the McCarran-Fer- 
guson Act, 15 U SC  §§ 1011-1015 [15 
USCS  §§ 1011—1015J, in tended to au- 
thorize States to impose taxes tha t 
burden in terstate commerce in  the 
insurance field, the tax at issue here 
must stand. O u r  concerns are m uch  
more fundamenta l th an  as charac­
terized by the State. A lthough  the 
MeCarran-Ferguson Act exempts the  
insurance indus try  from Commerce  
C lause restr ict ions, it does not pu r ­
port to l im i t  in any way the app l ica ­
b i l i t y  of the Equa l Protect ion C lause . 
As noted above, our op in io n  in  West­
ern & Southern expressly reaffirmed 
the v ia b i l i t y  of equal protection re­
stra ints on d isc r im ina to ry  taxes in 
the insurance context.*

[4] Moreover, the S ta te ’s v iew  ig ­
nores the differences between C om ­
merce C lause  and equa l protection 
ana lys is and  the consequent dilfer- 
e ip purposes those two cons t itu ­
t ion d prov is ions serve. U nd e r  C om ­
m e n t  C lause  analys is, the Sta te ’s 
interest, i f  leg it im ate , is we ighed 
against the burden the state law  
wou ld  impose on intersta te com-

H. In fact, as w e nolc-tl in W estern & .South­
ern, the legislative history o f  the M ct'arran-
Ferguson Act reveals that the Act was t ’oii- 
(tress's response only tu United States v  
South-Eastern U nderwriters Assn. 332 US 
533. HS Ed 11-10, (J-l S  Ct 1102 I lill  l). and 
that Congress did not intend thereby to give 
the States any power to tax or  retaliate the 
insurance industry other than what they had 
previously possessed Thus, < 'onj-i ev  expressly 
h It iindi-tuihed this ( 'm ill 's  decisions • oldiii|:

2d 751

merco. in  llu- equa l protection con ­
text, however, if the State's purpose 
is found to be leg it im ate , the  stale 
law stands its long its the burden it 
imposes is found to he ra t iona l ly  
re lated to that purpose, a re la t ion ­
s h ip  that is not d iff icu lt to establish. 
See Western & Southern , 451 US, at 
674, 68 L Ed 2d 514, 101 S C t 2070 
(if purpose is leg it im ate , equa l pro­
tection cha l lenge  may not preva i l so 
long as the question of ra t iona l re la­
t ionsh ip  is " 'a t least d eba tab le '” 
(quoting U n ited  States v Caro lene 
Products Co. 304 US  144, 154, 82 L 
Ed 1234, 58 S C t  778(1938)).

T h e  two cons t itu t iona l provis ions 
perform d ifferent funct ions in  the 
ana lys is o f the perm iss ib le  scope of a 
Sta te ’s power—one protects in te r­
state commerce , and  the other pro­
tects persons0 from unconst itu t iona l 
d is c r im in a t io n  by the States. See 
Be th le hem  Motors Corp. v F lyn t ,  256 
US  421, 423-424, 65 L Ed  1029, 41 S 
C t 571 (1921). T h e  eli'ect of the stat­
ute at issue here is to p lace a d is ­
c r im in a to r y  tax burden on foreign 
insurers who desire to do business 
w i t h in  the State, thereby also in c i ­
d en ta l ly  p la c ing  a burden on in te r ­
state commerce . E qua l protection re­
stra ints are app l icab le  even though 
the eii'ect of the d is c r im in a t io n  in 
th is case is s im i la r  to the type of 
burden w it h  w h ic h  the Commerce 
C lause  also wou ld  be concerned. We 
reaffirmed the importance of the 
Equa l Protect ion C lause in the in-

tli.it the- Equal Protection Clause places limit-, 
on a S ta le 's ability  to tax out uf-state cm p oia  
tions See 451 US, at <155, n li, tilt I. E(l 2d 514. 
101 S C t  2070.

0. It is w ell established that a corporal mu is 
a "person " within the m cauini; ol tile EuUr- 
teenth Am endm ent. E.j>, W estern & Sr tith- 
e in , supra, at GKO. n 12, (id I. Ed 2d 514, 101 S 
Ct 2070
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sun iuee context in Western & S ou th ­
ern and s i t  i io reason now lor reas­
sessing that view.

[1d] In  whatever l igh t the S ta tus  
position is cast, acceptance of its 
content ion that promotion of domes­
t ic  industry is a lways a leg it im ate 
state purpose under equal protection 
ana lys is wou ld eviscerate the Equa l 
Protection C lause in  th is context, A 
S t a t e ’s n a t u r a l  i n c l i n a t i o n  f re ­
quen t ly  wou ld be to prefer domestic 
business over foreign. I f  we accept 
the State's v iew  here, then  any  d is­
c r im ina to ry  tax wou ld  be va l id  i f  the 
State could show it reasonably was 
in tended to benefit domestic bus i­
ness.10 A  d isc r im ina to ry  tax wou ld 
stand or fa ll d epend ing  p r im a r i ly  on 
how a State framed its purpose—as 
benef it ing one group or as ha rm ing  
another. Th is  is a d is t inc t ion  w i t h ­
out a difference, and one that we 
rejected Iasi term in an analogous 
context a r is ing  under the Commerce  
Clause. Bacchus Imports, Ltd. v
D ias, -1G8 US, at --- , 82 L Ed 2d
200, 10-1 S Ct 30*19. See n G, supra 
W e ho ld  that unde r the c i r c um ­
stances of th is case, promotion of 
domestic business by d is c r im in a t in g  
against nonres ident compet itors is 
not a legit imate state purpose.

B

[1c] T h e  second purpose found by 
the courts below to be leg it im ate  
was the encouragement of cap ita l 
inves tm ent in the A la bam a  assets 
and governmenta l secur it ies spec i­
fied in the statute. We do not agree

10. Indeed, under the Stale 's analysis, a n y  

discrim ination subject to the rational relation 
level o f  scrutiny cou 'd  be justified sim ply on 
the ground that it favored one crou p  at the 
expense o f  another. T his car/j does not involve 
or ipiestioti, as the dissent suggest’.-. post, a!

7G2

that th is is a leg it im ate  statu pur­
pose w lum  furthered by d is c r im in a ­
tion, Domestic insurers rem a in  e n t i ­
tled to the more favorable rate of 
tax regardless of whe the r they  in ­
vest in A labama assets. Moreover , 
the investment incen t ive  prov is ion 
o f the A labam a statute does not e n a ­
b le foreign insurance compan ies  to 
e l im in a te  the d isc r im ina to ry  ell'ect 
of the statute. No matter how  m uch  
of th e ir  assets they invest in  A la ­
bama, foreign insurance compan ies 
are s t i l l  required to pay a h ig he r  
gross p rem ium s  tax than  domestic 
compan ies . T h e  State's in ves tm en t 
in cen t iv e  prov is ion therefore does 
not cure, hut reaftirms, the sta tu te ’s 
im perm iss ib le  class if icat ion based 
sole ly on residence. W e  ho ld that 
encourag ing  in ves tm en t in A la bam a  
assets and  secur it ies in th is p la in ly  
d is c r im in a to ry  m a nn e r  serves no le ­
g i t im a te  state purpose.

IV

[1f] We conc lude tha t n e ith e r  of 
t i ie  two purposes furthered by the 
A la b am a  domestic preference tax 
s tatute and addressed by the C ir c u it  
Court for M on tgom ery  Coun ty , see 
supra, at 3, is le g it im a te  und e r  the 
E qua l Protect ion C lau se  to jus t ify  
the  impos it ion  of th e  d is c r im in a to ry  
tax tit issue here. T h e  ju d gm en t  of 
the A labam a  S up rem e  Cour t accord­
in g ly  is reversed, a n d  the case is 
remanded for fu r th e r  proceedings 
not incons is tent w i t h  th is  op in io n .

It is so ordered.

 , 8-1 L Ed 2d 771, Uue fcrooad authority o f
u Stale to prom ote and  rego&cle its own econ ­
om y. W e hold only that suctu regu lation  may 
not he accom plished by impiS'ang discrim inn- 
lorilv  higher taxes on  iugas?su<lent corpora­
tions solely because they on?m a:,residents.
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oil* context in Western & South- 
| .in d  see no reason now Cur reus- 
ng that v iew .

| l] In whatever l ight the State's 
ion is cast, acceptance of its
• •alien that promotion of domes- 
ndus lry  is a lways a leg it im ate
• purpose unde r equa l protection 
ysis wou ld  eviscerate the Equa l 
ection C lause in th is context. A

! e ’s n a t u r a l  i n c l i n a t i o n  Ire* 
i l l y  wou ld  be to prefer domestic 

| ness over foreign. I f  we accept 
State’s v iew here, then any  dis- 
inatory tax wou ld be va l id  i f  the 

! t* cou ld show it reasonab ly was 
| tided to benefit domestic busi- 
-.,u A d isc r im ina to ry  tax would 
id or fa l l d epend ing  p r im a r i ly  on 

a State framed its purpose—as 
c l i t in g  one group or as h a rm in g  

11 her. T h is  is a d is t inc t ion  witli- 
a d i lference, and one that wo 
•ted last te rm  in an analogous 

I text ar is ing  under the Commerce 
1 use. Bacchus Imports , Ltd . v
s, 408 US, at --- , 82 L  Ed 2d

| , 104 S C t  3049. Sec* n 6, supra.
hold that unde r the circum- 

[aces o f th is case, promotion of 
jnest ic business by d is c r im in a t in g  
|.inst nonres ident compet itors is 

a leg it im a te  sta le purpose.

B

I le] T h e  second purpose fom.J by 
I courts be low to be leg it im ate 
Is  the encouragement of capita l 

ostment in  the A la bam a  assets 
i governmen ta l secur it ies speei- 
! in the  statute. W? do not agree

| ii. Indeed, under I he Suite 's analysis, •mi' 
nniiiiilliun siihjecl m ilie  ratinnal relation 
•1 nf sei titiny enuld he lusiitied sim ply ><n 
rriniml that il luvuied nnc ipnup at ille 

, .(Im- n f .inntln r 'l lns ease dues aid mvnU'e
HPStlUil. *tS tilt' •*!

that th is  is a leg it im ate  state pu r­
pose when  furthered by d is c r im in a ­
t i o n .  Domestic insurers rem a in  e n t i ­
tled to the more favorab le rate of 
tax regardless of whe the r  they in ­
vest in  A labam a assets. Moreover, 
the investment i.' .cenlive prov is ion 
of the A labam a  statute does not ena ­
b le foreign insurance compan ies to 
e l im in a te  the d is c r im ina to ry  effect 
of the statute. N o  matte r how much 
of th e ir  assets they invest in  A la ­
bama, foreign in su rance  compan ies 
are s t i l l  required to pay a h igher 
gross p rem ium s tax th an  domestic 
compan ies . T h e  S ta te ’s in ves tm ent 
in cen t iv e  prov is ion therefore does 
not cure, but reaffirms, the statute’s 
imperm iss ib le  c lass if ication based 
sole ly on residence. W e hold that 
encourag ing  in ves tm ent in A la bam a  
assets and  securit ies in  th is p la in ly  
d isc r im ina to ry  m a nn e r  serves no le ­
g it im a te  sta'e purpose.

IV

[It] W e conc lude that, n e i th e r  of 
the two purposes fu rthered by the 
A la bam a  domestic preference tax 
statute and addressed by the C ircu it  
C o u r t  for Montgomery County , see 
supra, a t 3, is leg it im a te  unde r the 
Equa l Protect ion C lause  to jus t ity  
(lie impos it ion  of the d isc r im ina to ry  
tax at issue here. T h e  ju dgm en t  of 
the A labam a Suprem e Court accord­
ing ly  is reversed, a nd  the case is 
remanded for fu r the r proceedings 
not incons istent w ith  th is op in ion .

It is so ordered.

 . SI I. p(l Cd 77-1. the browl nulhoril.v o f
a Stale to inornate a.:d regulate il* own e ion  
tuny W e hold on ly  that swell regulation loav 
not lie au 'on iplediod tsv im posing diM-rimma 
tarilv lo /h e r  taxes on iion ifM denl m rpar.i 
liooi, i-olelv In-canr-e they ure Mnniv.-iilenl
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S I-.T A ItA T K  O P IN IO N

•Justice O 'C o n n o r ,  w it h  whom 
•Justice B rennan , .Justice M a r s h a l l  
and .Justice K c h n q u i s t  jo in ,  d issent­
ing.

Th is  case presents a s im p le  ques­
tion: Is it leg it im ate  for a state to 
use its tax ing  power to promote a 
domestic insurance indus try  and to 
encourage cap ita l investment w ith in  
its borders? I n  a bo ld ing  that can 
on ly  be character ized as aston ish ing , 
the  Cour t de term ines tha t  these pu r ­
poses are i l le g i t im a te . T h is  ho ld ing  
is unsupported by precedent and 
subt ly distorts the cons t itu t iona l ba l­
ance, th rea ten ing  the  freedom of 
both state and  federal leg is la t ive 
bodies to fash ion appropr ia te  classifi­
cat ions in  econom ic leg is la t ion . Be­
cause I d isagree w it h  both the 
Cou r t ’s method of ana lys is  and its 
conc lus ion , I respectfu l ly  dissent.

I

A labam a ’s leg is la tu re  has chosen 
to impose a h ig h e r  tax on out-of- 
state in su rance  compan ies and  in ­
surance compan ies incorporated in  
A labam a  that do not m a in t a in  th e ir  
p r in c ip a l p lace o f business or invest 
assets w i t h in  the State. A la  Code 
§27-4-4 et seq. (1978). T h is  tax seeks 
to promote both a domest ic in s u r ­
ance indus try  and cap ita l invest­
m en t in  A labam a . A pp  to Jur is  
S ta temen t 20a-21u. M etropo l i tan  
L ite  Insurance  Com pany , jo in ed  by 
many other out-of-state insurers, a l ­
leges th a t  th is  d is c r im in a t io n  v io ­
lates its r ights unde r the  Equa l Fro- 
l e d  ion C lause  of the  Fourteen th  
Am endm en t ,  w h ic h  prov ides tha t a 
S ia te  s h a l l  not "deny to any  person 
w i t h in  its ju r is d ic t io n  the equa l pro- 
■edion of the laws.” A ppe l la n ts  re ly 

i 1 Equa l Protect ion C lause  be­

cause, as corporations, they are not 
"citizens" protected by the pr iv i leges 
and im m un it ie s  clauses o f the Con 
st itu t ion . H em ph i l l  v Or lo lf , 277 US 
537, 548-551), 72 L Ed 978, 48 S Ct 
577 (1928). S im i la r ly ,  they cannot 
c la im  Commerce C lause  protection 
because Congress in  the McCnrran- 
Ferguson Act, 59 Stat 33, 15 USC 
§1011 et seq. 115 USCS  §§1011 et 
seq. |, exp l ic i t ly  suspended Commerce  
C lause restraints on state taxation 
of insurance and placed insurance 
regu la t ion f irm ly  w i t h in  the purv iew  
of the severa l States. Western & 
Southern L ife Ins. Co. v State Board 
of Equa l iza t ion , 451 US  G48, 055. 08 
L Ed 2d 514, 101 S C t  2070 (1981).

O u r  precedents impose a heavy 
burden on those who cha l le nge  local 
econom ic regu la t ion sole ly on Equa l 
Protect ion C lause grounds. In  th is 
context, ou r long-established ju r is ­
prudence requ ires us to defer to a 
leg is la ture ’s ju dgm en t i f  the c lass if i­
ca t ion is ra t io na l ly  re lated to a leg it­
imate  state purpose. Yet the Court 
evades th is carefu l framework Ibr 
analys is, m e ld ing  the proper two- 
step in q u ir y  regard ing  the  State’s 
purpose and the c lass if ica t ion ’s re la ­
t io nsh ip  to tha t purpose in to a s ing le 
una rt icu la ted  ju dgm en t .  T h is  tactic 
enab les the Court to character ize 
State goals tha t have  been le g it i ­
mated by Congress itse lf  as improper 
solely because it disagrees w ith  the 
concededly ra t iona l means of differ­
en t ia l taxat ion selected by the leg is­
lature . T h is  unorthodox approach 
leads to fu r the r error. T h e  Court 
g ives on ly  the most cursory a t ten ­
t ion to the factua l and legal buses 
support ing  the Sta te ’s purposes and 
ignores both precedent and s ign if i­
ca n t  ev idence in  the record estab­
l is h ing  I he ir  leg it im acy . Most Irou-

703
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b l ing . tin- Coiir l. d iscovers in tlu* 
Equa l Protection Clause- an im p l ied  
p roh ib it ion  against classif ications 
whose purpose is to give- the "home 
team" an advantage over interstate 
compet itors even where Congress 
lias author ized such advantages. 
Ante , a t  , 8-1 L  Ed 2d 750.

The  Cour t overlooks the unequ ivo ­
ca l language of our pr io r decisions. 
"Unless u classif ication tramme ls  
fundamenta l personal r ights or is 
drawn upon in he ren t ly  suspect dis­
t inct ions such as race, re l ig ion , or 
a l ienage , our decis ions presume the 
cons t itu t iona l i ty  of the statutory dis­
c r im ina t io n s  and requ ire on ly  that 
the c lassif ication cha llenged  be ra­
t io na l ly  related to a leg it im ate  state 
interest.” N ew  Or leans v Dukes, 427 
U S  297, 303, 49 L  Ed 2d 511, 96 S C t 
2513 11976). See, e.g., L ehnhausen  v 
Lake Shore Auto Parts Co. 410 US 
356, 35 L  Ed 2d 351, 93 S C t  1001 
(1973). J ud ic ia l deference is strong­
est where  a tax classif ication is a l ­
leged to in f r ing e  the r ig h t to equal 
protection. "[I]n taxat ion , even more 
than  in  o ther fields, leg is latures pos­
sess the greatest freedom in c lass if i­
ca t ion .” Madden v Ken tu cky , 309 
US  83, 88, 84 1, Ed 590, GO S C t  406, 
125 A LR  1383 11940). "Where the 
pub l ic  interest is served one business 
may Ik- left untaxed and another 
taxed, in nvdor to promote the one 
or to restr ict or suppress the other." 
C a rm ich a e l v Southern Coa l & Coke 
Co. 301 UP *.95, 512, 81 L Ed 1245, 
57 8  Ci 868. Jm .1-) ALR  1327 (1937) 
(c itations omitted). As the Cour t em ­
pha t ica l ly  no!.-il in  A l l ie d  Stores of 
Ohio , Itv.'. v Dowers.

r::. r e p - .a ie d lv  b e e n  h e ld  
a n d  • , ; - ,u':> ■ h r e u iire l.v  s e t t le d  
th .0 , ' i i : , i  •*. f : h • e n c o u r a g e s

the locat ion w it h in  the State of 
needed and useful industr ies by 
exempt ing  them , though nut also 
others, from its taxes is not a rb i­
trary and does not v io la te the 
Equa l Protect ion C lause of the 
P o u r  teen  th  A m e n d m e n t .  S im i ­
lar ly . it has long been settled that 
a c lass i l ica t ion , though d is c r im in a ­
tory, is not a rb it ra ry  or v io la t iv e  
of the Equa l Protect ion C lause of 
the Fou rteen th  Am endm en t if any 
state of facts reasonably can be 
conce ived th a t  wou ld  sustain it .” 
358 U S  522, 528, 3 L  Ed 2d 180 79 
S C t  437, 9 O h io  Ops 2d 321, 82 
O h io  L Abs 312 (1959) (citations 
omitted).

See also Western & Southern L ife 
Ins. Co. v State Board of Equa l iza ­
t ion, supra, at 674, 68 L Ed 2d 514, 
101 S C t 2070; M inneso ta  v C lover 
Leaf C reamery  Co. 449 US  456, -161, 
66 L Ed  2d 659, 101 S Ct 715 (1981).

A ppe l la n ts  wa ived the ir  r ight to 
an e v id en t ia ry  hea r ing  and conceded 
that A la b am a ’s c lass i l ica t ion was ra ­
t io n a l ly  re lated to its purposes of 
encourag ing  the  format ion of domes­
tic in su rance  compan ies  and  b r ing ­
ing  needed services and cap ita l to 
the State. T h u s  the on ly  issue in 
d ispute is the leg it im acy  o f these 
purposes. Y e t i t  is obv ious ly  leg it i ­
mate for a Sta te to seek to promote 
loca l business and  attract cap ita l 
inves tm ent , a nd  sure ly  those p u r ­
poses a n im a te  a w ide  range o f  leg is­
lat ion in a l l  50 Stales.

T he  m a jo r ity  evades the obv ious 
by refus ing to acknow ledge the fac­
tua l background bear ing  on the le ­
g i t im acy  of the Sta te ’s purpose or to 
address the m any  co l la te ra l pub l ic  
benefits advanced by A labama. I n ­
stead. the Court dismisses (In*
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;he Court discovers in the 
’rotce lion C lause an im p l ied  
ion against classifications 
nirposo is to g ive  the "home 
m  advantage over interstate 
itors even where Congress 
ithor ized such advantages.
: t  . 8-1 L Ed 2d 759.

Court overlooks the  unequivo- 
iguage o f our pr ior decisions.
;s a class i l icat ion tramme ls  
nental personal r ights or is 
upon in h e re n t ly  suspect dis- 

•ns such as race, re l ig ion , or 
ge, our decis ions presume the 
(ut iona lity of the statutory dis- 
lations and require on ly  that 
iassil ication cha llenged be ra- 
ly related to a leg it im ate  state 
st.” N ew  O r leans v Dukes, *127 
>7, 303, 49 L  Ed 2d 511, 96 S Ct 
(19761. See, e.g., L e l inhausen  v 
Shore A u to  Parts Co. 410 US 

35 L  Ed 2d 351. 93 S C t  1001 
). Jud ic ia l deference is strong- 
'here a tax c lass i l ica t ion is a l ­
to in fr inge  the r igh t to equa l 

c t ion . "|I]n taxat ion , even more 
in  other fields, leg is latures pos- 

the greatest freedom in  classiii- 
n .” Madden v Kentucky , 309 
(3, 88. 84 L Ed 590, 60 S Ct 406, 
ALR  1383 (1940). "Where the 
ic interest is served one business 
be left untaxed and another 

d, in order to promote the one 
i restrict or suppress the other." 
n iehae l v  Southern Coa l &  Coke 
301 US  495, 512, HI L Ed 1245, 
5 Ct 868. 109 A LR  1327 (1937) 
it ions omitted). As the Cour t em- 
tica l ly  noted in A l l ie d  Stores of 
o, Inc. v Bowers:

"|I|t l ias repeatedly been held 
nd appears to In* en t ire ly  sea led 
uit a statute w h ich  encourages

the location w it h in  the State of 
needed and useful industr ies by 
exempt ing  them , though not also 
others, from its taxes is not a rb i­
trary and does not v io la te the 
Equa l Protect ion C lause of the 
F o u r t e e n t h  A m e n d m e n t .  S im i ­
la r ly , it has long been settled that 
a c lass if ication, though d is c r im in a ­
tory, is no t a rb it ra ry  or v io la t ive  
o f the E qu a l Protect ion C lause of 
the Fou rteen th  A m endm en t  i f  any 
state o f facts reasonab ly can be 
conceived that wou ld  susta in  it .” 
358 U S  522, 528, 3 L  Ed 2d 480, 79 
S C t 437, 9 O h io  Ops 2d 321, 82 
O h io  L  Abs 312 (1959) (citations 
omitted).

See also Western & Southe rn  L ife 
Ins. Co. v State Board o f Equa l iz a ­
t ion . supra, a t 674, 68 I, Ed  2d 514, 
101 S Ct 2070; M inneso ta  v  C lo ve r 
Lea f C ream ery  Co. 449 U S  456, 464, 
66 I, E d  2d 659, 101 S Ct 715 (1981).

Appe l la n ts  wa ived  th e ir  r ight to 
an ev id en t ia ry  h ea r in g  and  conceded 
tha t A la b am a ’s c lass i l ica t ion  was ra ­
t io na l ly  re lated to its purposes of 
encourag ing  the fo rmat ion  of domes­
tic in surance  compan ies and  b r in g ­
ing needed services and  cap ita l to 
the State. T hu s  the  on ly  issue in 
d ispute is the leg it im acy  of these 
purposes. Y e t it is obv ious ly  leg it i ­
mate for a State to seek to promote 
local business and  attrac t cap ita l 
investment , and sure ly  those pu r ­
poses a n im a te  a w id e  range of leg is­
la t ion  in  a l l  50 States.

T h e  m a jo r ity  evades (be obvious 
by refus ing to acknow ledge the fac­
tua l background bear ing  on the le­
g it im acy  of the S ta te ’s purpose or to 
address tlu* m any  co l la tera l pub l ic  
benefits advanced by A labama . I n ­
stead. (he ( 'm i l l  d ism isses the
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State ’s arguments b> mere ly  stat ing 
that they were not ru led on by the
courts below. Ante , at ---, n  5, 84 L
Ed 2d 758. In  po int of fact, the fu l l  
range.* o f purposes documented before 
th is Court was also argued and docu­
mented before the A labam a C ir c u i t  
Court . See Record, Vo ls  V I ,  V I I ,  
V I I I .  T h a t  court found "at least two 
purposes, in  add it ion  to ra is ing  reve­
nue: (1) encourag ing the formation 
of new  insurance compan ies in A la ­
bama, and  (2) encourag ing cap ita l 
in ves tm en t by foreign insurance 
compan ies in  the A labam a assets 
und  governmen ta l securit ies set 
forth in  the statute.” App to Jur is  
S ta tem en t 20a-21a (emphasis added). 
As appe l lan ts  concede, these pu r­
poses are s im p ly  a step in  a ch ie v ing  
the " larger set of purposes [whose] 
prem ise . . .  is that domestic insur ­
ance compan ies , on the  who le , ben ­
efit the  state in  ways w h ic h  foreign 
compan ies do not." B r ie f  for A ppe l­
lan ts 31.

In any  event, it 's settled law  that 
the appe l lee  may assert any  argu­
ment in  support of the ju dgm en t in 
h is  favor, regardless of w he the r  it 
was re l ied  upon  by the  court below. 
D nnd r idge  v  W i l l iam s ,  397 US  471, 
475, n 6, 25 L Ed 2d 491, 90 S C t  
1153 (1970). T h e  C o u r t ’s fa i lu re  ac tu ­
a l ly  to resolve w he th e r  A labam a 
may con t in ue  to co l lect its tax, see
ante , a t  , n 10, 84 L Ed 2d 762,
is a l i  the more bu l l l ing , s ince appe l­
lant.-. took the  except iona l step o f  
conced ing  the factual issues to as­
sure a speedy reso lut ion o f n um e r ­
ous pend ing  lawsuits d isrup t ive  of 
ind'.istrv s tab i l i ty . See B r ie f  for State 
o l A-'aska '•( a l. as A m ir i  C u r ia e  1-2. 
O u r  precedents do not condone such 
a *tvisi-*-'u opnroneh to rev iew  o f s la t- 
11(v . m g  econom ic burdens.

See, e.g. A l l ie d  Stores of O h io . Inc. \ 
Bowers, supra, at 528-529, 3 1. Ed 2d 
480. 79 S C t 437, 9 O h io  Ops 2d 321. 
82 O h io  L Abs 312; M cG ow an  v 
M ary land . 366 U S  420, 425, 6 L  Ed 
2d 393, 81 S Ct 1101, 17 O h io  Ops 2d 
151 (196b; Un ited  States v Carotene 
Products Co. 304 U S  144, 152-153. 
82 L  Ed 1234, 58 S C t  778 (1938); 
Borden’s Fa rm  Products Co. v B a ld ­
w in , 293 U S  194, 209, 79 L  Ed 281, 
55 S C t  187 (1934). T h e  Cou r t  had 
cons istent ly rev iewed the v a l id i ty  of 
such statutes based on whatever 
"may reasonably have been the pu r­
pose and po l icy  o f th e  Sta te Leg is la ­
ture, in  adopt ing  the  prov iso .” A l l ie d  
Stores of O h io ,  Inc . v Bowers, supra, 
at 528-529, 3 L Ed  2d 480, 79 S Ct 
437, 9 O h io  Ops 2d 321, 82 O h io  L 
Abs 312. It is to that in qu iry  th a t  I 
now turn .

A labam a c la im s  tha t its insurance 
tax, in  add it ion  to ra is ing  revenue 
and p romot ing  inves tm ent , promotes 
the fo rmat ion  o f new  domestic in s u r ­
ance compan ies and  enab les them  to 
compete w i t h  the m any  large multi- 
state insurers th a t  cu r r e n t ly  occupy 
some 75% to 85% of the A labama 
insurance  market. A pp  80. Econom ic 
studies subm it ted  by the State docu­
m en t differences between the two 
classes of insurers that are d irect ly  
re levan t to the  well-being of A la ­
b am a ’s cit izens . See id., a t  46-129. 
Fore ign insure rs  typ ic a l ly  concen ­
trate on n l l lu e n t ,  h ig h  vo lum e , u rban 
markets and  offer standard ized na ­
t iona l policies. I n  contrast, domestic 
insurers such as in te rveners  A m e r i ­
can Educators L ife  Insurance  C om ­
pany and  Booker T . W ash ing ton  Life 
Insurance  C om pany  are more l ik e ly  
In serve A la b am a ’s* rura l areas, and 
to w r ite  low-cost in dus tr ia l  and bu r­
ia l po lic ies not n l ie  red by I l ie larger
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na t iona l companies.' A dd it io na l ly ,  
A labam a  argues persuasive ly that it 
can more read i ly  regu late domestic 
insurer? and more effective ly safe­
guard the ir  so lvency than that of 
insurers dom ic i led  and h a v in g  th e ir  
p r in c ip a l places of business in  other 
stales.

Igno r ing  these po licy cons idera­
tions, the Cour t insists tha t A la ­
bama seeks on ly  to benefit local 
business, a purpose the Court labels 
inv id ious. Yet if the  class if ication 
chosen by the State can be shown 
a c t u a l l y  to promote the pub l ic  w e l ­
fare, th is is strong ev idence of a 
leg it im a te  State purpose. See Note, 
T a x in g  Out-of-State Corporat ions A f ­
ter Western & Southern: A n  Equa l 
Protect ion Ana lys is , 34 Stan L Rev 
877, 896 (1982). In th is  regard, Jus ­
tice F rank fu r te r  w ise ly  observed 
that:

' jT |k e  great d iv id e  in  the [equal 
protection] decis ions l ies in  the 
difference between em phas iz ing  
the ac tua l i t ie s  or the  abstract ions 
of leg is lat ion .

"To recognize marked differ­
ences that exist in  fact is l i v in g  
law; to d isregard p ract ica l differ­
ences and concentrate on some 
abstract ident it ies  is lifeless logic." 
Morey v Doud, 351 US 457, *172, 1 
L Ft I 2d 1185, 77 S C t  1344 (1957) 
(Frankfurter , J„ dissenting).

A  thoughtfu l look at th e  "actua l it ies  
of (this] leg is la t ion” compels the con ­
c lus ion that the S ta te ’s goals are 
leg it im ate  by any lest.

1. "liuJiiMrml insurance”  i: tH*• trade h im  
lur ii Imv fucu-valui* pulirv typically  .-.old door- 
liidoui ;u,d lUniMlninrd Ihrm ish hom e cvllec- 
lioti ol m onlltlv or  \\i*«*l;lv p m n m n :- V'.o- 
Imiim eurii-n 'ls Ij.i*. ni"i* indti-,11 lot e .-n iv e io  
ri lo i , * * -. oi ■■ itli.-: M O o  lloD .d  ill hi

II
Tin* policy of favoring local con ­

cerns in State regu lat ion and taxa­
tion of insurance, w h ich  the ma jo r ­
ity condemns as i l leg it im a te , is not 
mere ly a recent inven t ion  of the 
States. T h e  Sta les in it ia ted regu la ­
t ion of the business of insurance as 
ear ly  as 1851. See Report of the  
Com p tro l le r  Genera l, Issues and 
Needed Improvements in State Reg­
u la t ion  of the Insurance Business, 
GA O  Report B-192813, p 5 (Oct. 9, 
1979) (GAO Report). In  1944, how ­
ever, th is Court overru led a long 
l in e  of cases ho ld ing  that the bus i­
ness of insurance was an intrastate 
ac t iv ity  beyond tlu* scope of the 
Commerce Clause. Un ited  States v 
South-Eastern Underw r ite rs  Assn. 
322 US 533, 88 L  Ed 1440, 64 S Ct 
1162. "The decis ion provoked w id e ­
spread concern that the States 
wou ld no longer be able to engage in  
taxa t ion  and effective regu la t ion  of 
the insurance industry . Congress 
moved qu ick ly , enact ing  tin* McCar- 
ran-Fcrguson Act w it h in  a year of 
the decis ion in  South-Eastern U nde r ­
writers." St. Pau l F ire  & M a r in e  
Insurance  Co. v Barry, 438 US 531, 
539, 57 L Ed 2d 932^ 98 S C l  2923 
(1978). See I I  R Rep No 143, 79th 
Cong, 1st Sess, 2 (1945); 91 Cong Roc 
479-480 (1945) (remarks o f  Sen. F e r ­
guson); id., at 487 (remarks of Sen. 
E l lender).

T h e  drafters of the  Act were sensi­
t ive to (lie same concerns A labam a 
now va in ly  seeks to b r in g  to th is 
C o u r t ’s attent ion: the greater re ­
sponsiveness of local insurance com ­

m a -  is another lortn o f  insurance popular in 
rural Alabam a that is tillered exclusively liy 
local in -on -i:, liy contrast, M etropolitan I,tie, 
like m any niullislati* insurers, has discip line 
iu'iI writing i-veu w hole life policies with hire 
vuli:"> In1)*us $ 15,01 HI A pp  I A'l-IVh
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nal companies.' A dd it io na l ly ,  
ima argues persuas ive ly that it 
nore read ily  regu la te domestic 
era and more effective ly snl'e- 
1 the ir so lvency than  that of 
ers dom ic i led  and  h a v in g  th e ir  
ipa l places ol' business in  other 
s.
lor ing these po licy considera- 
, the Cour t insists tha t  Ala- 
i  seeks on ly  to benefit local 
less, a purpose the Cour t labels 
Jious. Yet i f  th e  class if icat ion 
en by the  State can be shown 
a l l y  to promote the pub l ic  wel- 

this is strong ev idence o f a 
imate State purpose. See Note, 
ng Out-of-State Corporat ions Af- 
Western & Southern: A n  Equa l 
ection Ana lys is , 34 Stan L  Rev 
896 (19821. In  th is regard, Jus- 
F rank fu rter w ise ly  observed

T]he great d iv id e  in  the [equal 
•otcctionl decis ions lies in the 
Terence between emphas iz ing  
le ac tua l it ies  or the abstract ions 
' leg is lat ion.
"To recognize marked difi'er- 

nces tha t exist in  fact is l i v in g  
tv/; to d isregard pract ica l dilfer- 
nces and concentrate on some 
hstract ident it ies  is life less log ic .” 
1orev v  Doud , 354 US  457, 472, 1 
. Ed 2d 1485, 77 S Ct 1344 (1957) 
Frankfurter, J., dissenting).
boughtfu l look at the "actua l it ies  
this] leg is la t ion” compe ls  the a m ­
nion that the Sta te ’s goals are 
it imate by any test.

. "Industrial mMiram.v" it the trade lorm  
a low fare-value policy tya an lly  sold iluor- 
uor and m aintained through hom e colliv- 
i ol innnthly or  weel.lv prem ium s. Ala 
la currently has m ire industrial insurance 
titivi* than any other State. Ilurial itisur-

II

T h e  po l icy  o f  favor ing local con­
cerns in State regu la t ion and taxa­
t ion of insurance , w h ic h  the ma jor­
ity  condemns as i l le g it im a te , is not 
mere ly  a recent in ven t io n  of the 
States. T h e  States in it ia ted  regu la ­
t ion  of the business of insurance as 
e a r ly  as 1851. See Report of the 
C om p t ro l le r  Genera l , Issues and 
Needed Improvements  in  State Reg­
u la t io n  of the In su rance  Business, 
G A O  Report B-192813, p 5 (Oct. 9, 
1979) (GAO Report). I n  1944, how­
ever , th is Court overru led a long 
l in e  of cases ho ld ing  that the bus i­
ness of in su rance  was an intrastate 
a c t iv i ty  beyond the scope o f the 
C ommerce  Clause. U n ited  States v 
South-Eastern Underw r ite rs  Assn. 
322 US 533, 88 L  Ed 1440, 64 S Ct 
1162. "The decis ion provoked w ide ­
spread concern that the States 
w ou ld  no longer be ab le  to engage in 
taxa t ion  and effective regu la t ion  of 
th e  insurance industry . Congress 
moved qu ick ly , enac t ing  the McCar- 
ran-Ferguson Act w i t h in  a year of 
the decis ion in South-Eastern U nde r­
w r ite rs .” St. Pau l F ir e  & M a r in e  
In su ran ce  Co. v  Barry , 438 US  531, 
539, 57 L  Ed 2d 932, 98 S C t  2923
(1978). See I I  R  Rep N o  143, 79lh 
Cong , 1st Sess, 2 (1945); 91 Cong Rec 
479-480 (1945) (remarks of Sen. F e r ­
guson); id., at 487 (remarks o f  Sen. 
E l lender).

T h e  drafters of the Act were sensi­
t iv e  to the  same concerns A labam a 
now v a in ly  seeks to b r in g  to th is 
Court's attention: the greater re­
sponsiveness o f local insurance com-

iiiici1 is an oth er form nf insurance popular iti 
lurul A labam a that is olloroil exclusively by 
local insurers. By contrast, Metropolitan l.ilc, 
like in.ms tm iltislnlf insurers, bus iliscnniin- 
uctl writing even whole-lib- policies -with lace 
values below  SIT,,11(10, App I V;) 170
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panics to local cond it ions, Ilu* diller- 
ont insurance needs of rura l and
indus tr ia l s l ides, the spec ia l a d v a n ­
tages and constra ints of stale-by- 
state regu lat ion , and  the importance 
o f  insurance l icense fees and taxes 
as a ma jor source of State revenues. 
See, e.g., H ear ings on S 1362 before 
the Senate Subcomm ittee  on the  -Ju­
d ic ia ry , 78tl, Cong, 1st Sess, 3, 10, 
16-17 (1948) (letter of Gov. Sharpe of 
South Dakota stressing role o f  do­
mestic insurers tha t prov ide "poor 
man"  and rura l po lic ies adapted to 
fa rm ing  concerns); 90 Cong  Rec 6564
(1944) (remarks o f  Rep Vorhis). "As 
th is  Cour t observed short ly  a f ter­
ward , '[ojbviously Congress’ purpose 
was broad ly to g ive  support to the 
ex is t ing  and  fu tu re  state systems for 
regu la t ing  and ta x in g  the business 
of insurance .’ P ruden t ia l Insurance  
Co. v  B en jam in ,  328 US  408, 429 [90 
L Ed 1342, 66 S C t  1142, 164 A LR  
470] (1946).” St. Pau l F ire  & M a r in e  
In su rance  Co. v Barry , supra, a t 539, 
57 L  Ed 2d 932, 98 S C t  2923.

T h e  m a jo r ity  op in io n  correct ly  
notes tha t Congress did not in te nd  
the  McCarran-Ferguson Act to g ive  
the States any power to tax or regu ­
la te the insurance  indus try  o ther 
than  they a lready possessed. But the 
leg is la t ive  h istory cited by  the m a ­
jo r i ty ,  ante , a t  , n  7, 84 L  Ed  2d
760, relates not to d ifferent ia l ta xa ­
t ion but to decis ions o f  th is Court 
that had in va l id a ted  State taxes on 
contracts o f  insurance entered in to  
outs ide the  Sta te ’s ju r isd ic t io n . See 
I I  R  Rep No. 143, 791!': Cong , 1st 
Sess, 3 (1945). T h e  Cour t fa i ls  to 
m en t io n  that at the  t::r.e the Act 
was under cons iderat ion th e  tax ing  
schemes o f A labam a , ’ • ".:ia. A r ­
kansas, I l l in o is ,  Kansas . I'en:s:cky, 
M a ine , M ic h ig a n ,  MissKslig'f. • Mtio, 
O k la h om a . Oregon , S,-t : • 1 ,,ta,

Tennessee. Texas, W ash ing ton , am i 
W iscons in  a l l incorporated la x  dill i-i- 
en t ia ls  favoring domestic insurers 
See App 877-379.

A ny  doubt that Congress’ intent 
encompassed taxes that, d isc r im ina te  
in  favor of local insurers was d is ­
pelled in  P rudent ia l In su rance  Co v 
B en jam in . Cf. Note, Congress iona l 
Consent to D is c r im ina to ry  State Leg 
is la t ion , 45 C o lum  L Rev 927 119-15) 
(discussing the issues of const itu ­
t iona l power posed by the Act). 
T h e re  a fore ign in su re r cha l lenged  a 
tax on a n n u a l gross p rem ium s  im ­
posed on fore ign bu t not domestic 
insurers as a cond it io n  for renewal 
o f  its l icense lo  do business. Con ­
gress, the  fore ign in su re r  argued, 
was powerless to sanct ion the tax at 
issue because "the commerce c lause 
'by its own  force’ forbids d is c r im in a ­
tory state taxa t ion .” P rud en t ia l I n ­
surance Co. v B en jam in ,  328 US  408, 
426. 90 L Ed 1342, 66 S Ct 1142, 164 
A LR  476 (1946). A u na n im ou s  Court 
rejected the a rgum en t that exact ing  
a 39r gross p r em ium  tax from for­
e ign  insurers was in v a l id  us "some­
how te c h n ic a l ly  of an  in h e r e n t ly  d is­
c r im in a to r y  charac ter .” Id., at 432, 
90 L  Ed  1342, 66 S Ct 1142, 164 ALR  
476. T h e  Cour t conc luded tha t the 
McCarran-Ferguson Act's e l i ’ect was 
"c lear ly  to susta in  the exact ion  and 
that th is  can he done w ithou t v io la t ­
in g  a n y  cons t itu t iona l prov is ion .” 
Id., at 427, 90 L Ed 1342, 66 S Ct 
1142, 164 A L R  476 (,-:v1a .. .JU a-M-d).

B e n jam in  express ly noted that 
n o th in g  in  the  Equa l Protection 
C lause  forbade the State to enact a 
law  such os t l ie  tax at issue. Id., at 
438, and  n 30, 90 L Ed 1342, 66 S C l 
1142, 164 A LR  -176. In  th is regard 
the Court re l ied  In part on Hanover 
F ire  Ins. Co. v  ! ’ ird ing . 272 US -19-1,

767
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71 L l id  372, *17 S C l I?!), 19 ALR 
71.7 (1926), a decis ion tlicit e xp l ic i t ly  
ioeogni/.ed that d ifferent ia l taxation 
o f revenues ol' foreign corporal ions 
m ay  not be a rb it ra ry  nr w ithou t 
reasonable basis. See Western & 
Southe rn  L i lo  Ins. Co. v State Board 
o l’ Equa l iza t ion , *151 US, at (16*1, n 17, 
(18 I- Ed  2d f>14, 101 S C l  2070. Thu 
C ommerce  C lause , B en jam in  em pha ­
sized. is not a "one way street'1 but 
encompasses congressiona l power "to 
d is c r im in a te  aga inst interstate com ­
merce and in  favor of local trade,” 
"subject on ly  to the restr ict ions 
p laced upon its au thor ity  by other 
cons t itu t iona l provis ions." 328 US, 
at 434, 90 L  Ed 1342, 66 S C t  1142, 
164 A LR  476. Where the Sta les and 
Congress have acted in  concert to 
effect a po licy favo r ing  local con ­
cerns, th e ir  act ion must be uphe ld  
unless it u nequ ivo ca l ly  exceeds 
"some e x p l ic i t  and c om pe l l in g  l im i ­
ta t ion  imposed by a cons t itu t iona l 
prov is ion or prov is ions designed and 
in tended to ou t law  the act ion taken 
e n t ir e ly  from our const itu t iona l 
framework .” Id., at 435-436, 90 L  Ed 
2d 13*12, 66 S Ct 1142, 161 A LR  476.

O u r  more recent decis ion in  West­
e rn  & Sou the rn  in no way unde r­
m ines the force of the ana lys is in 
B en jam in .  Western ^  Southern  con­
firms that d ifferent ia l p r em ium  
taxes are not im m u n e  from rev iew  
as "p r iv i le ge” taxes, but i i  also 
teaches that the C ons t itu t io n  re­
qu ires on ly  that d is c r im in a t io n  be­
tween domest ic and foreign corpora­
t ions bear a ra t iona l re la t io n sh ip  to 
u leg it im a te  state purpose. B en jam in  
c lea r ly  recognized that d if fe ren t ia l ly  
ta x in g  fore ign insurers to promote a 
local insurance industry  was a le g i t i ­
mate State purpose comp le te ly  con ­
sonant w ith  Congress' purpose in tie* 
M cCa r rnn  Fergus'>n Act.
7 n 11

The  contemporary rea lit ies of in ­
surance regu lat ion and  taxat ion con ­
t inue to ju s t ify  a u n iq ue ly  local per­
spective. Insurance regu la t ion  and 
taxation must serve local soc ia l p o l i ­
cies in c lu d in g  assur ing the so lvency 
and re l ia b i l i t y  of compan ies do ing 
business in the State and prov id ing  
special protection for those who 
m igh t be den ied insurance in  a free 
market, such as the  urban  poor, 
sm a l l businesses and fam i ly  farms. 
(1AO Report 10-13; State In su rance  
Regu la t ion , H ear ing  before the Sub ­
comm ittee  on Ant itrust , Monopo ly  
and Business R igh ts  of the Senate 
Comm ittee  on the Jud ic ia ry , 96lh 
Cong, 1st Sess, 19-21 (1979) (here in ­
after In su rance  Regu lation) . C u r ­
ren t ly  at least 28 of the 50 States 
emp loy a com b ina t io n  of in ves tm ent 
in cen t ives  and d ifferent ia l p r em ium  
taxes favor ing  domestic insurers to 
encourage local in ves tm en t of po l icy ­
ho lders’ p rem ium s  and to pa r t ia l ly  
she lter sm a l le r  domestic insurers 
from compet it ion  w ith  the  large 
mu lt is ta te  compan ies . App 66.

State insurance  comm iss ions vary  
w ide ly  in m anpow er and expertise. 
G A O  Report 14. In  pract ice, the 
State of inco rporat ion  exercises p r i ­
m a ry  overs ight of the  solvency o f its 
insurers. Id., at 36-38. See genera l ly  
D u n ne ,  R isk, Rea l i ty , and Reason in 
F in a n c ia l Serv ices Deregu lat ion: A 
State Leg is la t ive  Perspective, 2 J Ins 
Reg 342 (1981) (prepared by the Con 
lerenee of In su rance  Legislators). 
See, e.g. A la  Code § 27-2-21 (Supp 
1984); 11! Rev Stat, ch 73, \ 745 
(1983); (power to e x am in e  hooks of 
domestic insurers); A la  Code §27-32- 
l et seq. (1975); 111 Rev S la t , ch 73, 
"1! 799, 800 11983) (commiss ioner’s 
au tho r ity  to assume contro l to pro* 
vent insolvency); see genera l ly  Wis. 
Si. it A nn , eh 620, Prefatory Commit-
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I. Ed 372, -17 S Ct 179, 49 ALU  
l (1926), a decis ion that exp l ic i t ly  
ognized that, d ifferent ia l taxation 
revenues of fore ign corporations 
y not be arb it ra ry  or w ithou t 
tsonablc basis. See Western & 
ol hern L ife Ins. Co. v State Board 
Equa l iza t ion , '151 US, at (564, n 17,
L Ed 2d 514, 101 S Ct 2070. T h e  

•mmerce C lause, B en jam in  cmpha- 
•ud, is not a "one way street" but 
compasses congressional power "to 
scr im ina te  aga inst interstate com- 
erce and in favor of local trade,” 
j ubject on ly  to the  restr ict ions 
.iced upon its au thor ity  by other 
In s t itu t iona l prov is ions.” 328 US, 

434, 90 L  Ed 1342, 66 S Ct 1142, 
>1 A LR  476. W here  the States and 
ingress have acted in concerL to 
iect a po licy favor ing local con- 
•rns, the ir  act ion must be uphe ld  
nless it unequ ivoca l ly  exceeds 
•ome exp l ic it  and compe l l in g  liini- 
ttion imposed by a const itu t iona l 
revision or prov is ions designed and 
'.tended to ou t law  the act ion taken 
n t ire ly  from ou r const itu t iona l 
-amework." Id., a t 435-436, 90 I, Ed 
d 1342, 66 S C t 1142, 164 A LR  476.

O u r  more recent decis ion in  West- 
rn & Southern in  no way under- 
n ines the force of the analys is in 
le n jam in . Western &. Southern con- 
irms that d ifferent ia l p rem ium  
axes are not im m u n e  from rev iew 
is "pr iv i lege” taxes, bu t it also 
caches tha t the Const itu t ion  re- 
p i ires on ly  that d isc r im ina t io n  be- 
ween domestic and  foreign corporn- 
ions hear a ra t iona l re la t ionsh ip  to 
i leg it im ate  state purpose. B en jam in  
dearly recognized that d ifferent ia l ly  
tax ing foreign insurers to promote a 
local insurance industry was a leg it i ­
mate State purpose comp le te ly  con­
sonant w ith  Congress’ purpose in the 
McCarran-Ferguson Act .
768

T h e  contemporary  rea l it ies of in ­
surance regu la t ion  and taxation con 
t in u e  to ju s t ify  a u n iq u e ly  local per­
spective. Insurance regu la t ion  and 
taxat ion must serve local social po l i ­
cies in c lu d in g  assur ing the  solvency 
and re l ia b i l i t y  o f compan ies do ing  
business in  the State and  prov id ing  
spec ia l protection for those who 
m ig h t  be den ied insurance  in a free 
market, such as ih e  u rban poor, 
sm a l l  businesses a nd  fam i ly  farms. 
C1AO Report 10-13; State Insurance 
Regu la t ion , H e a r in g  before '.he Sub ­
comm it tee  on A n t it ru s t , Monopo ly  
and Business R ights of tne Senate 
C om m it te e  on the Jud ic ia ry , 96th 
Cong , 1st Sess, 19-21 (1979) (here in ­
after Insurance  Regulation). C u r ­
ren t ly  at least 28 of the  50 States 
emp loy  a  com b ina t io n  o f in ves tm ent 
in cen t ives  and d if fe ren t ia l p r em ium  
taxes favor ing domestic insurers to 
encourage local in ves tm en t of po l icy ­
ho lders’ p rem ium s  and to pa r t ia l ly  
she lte r sm a l le r  domestic insurers 
from compet it ion  w it h  the large 
m u lt is ta te  compan ies . A pp  66.

State insurance comm iss ions vary 
w id e ly  in  m anpower and  expertise. 
G A O  Report 14. In  pract ice , the 
State of incorporat ion exercises p r i­
mary overs ight o f the so lvency o f its 
insurers. Id., at 36-38 Sec gene ra l ly  
D unne , R isk , R ea l ity , and  Reason in 
F in a n c ia l  Serv ices Deregu la t ion : A 
State Leg is la t ive  Perspect ive , 2 J Ins 
Reg 342 (1984) (prepared by the Con ­
ference of Insurance  Legislators). 
See, e.g. A la  Code § 27-2-21 tSupp 
1984); 111 Rev Stat, ch  73, 745
(1983); (power to e x am in e  books of 
domestic insurers); A la  Code § 27-32- 
1 et seq. (1975); fll Rev S lat , ch 73. 
III! 799, 800 (1983) (commissioner's 
au tho r ity  to assume contro l to pre­
ven t insolvency); see gene ra l ly  W t- 
Stat A nn , ch 620, Prefatory Commit-
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tee Comment — 1971, pp 536, 546 
11980) (noting lesser contro l over 
nondomest ic ’s f inanc ia l operations!. 
E ven  the  State-of-incorporntion’s ef­
forts to regulate a mu lt is ta te  insurer 
may be seriously hampered by the 
d if l icu lty  of g a in in g  access to records
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local insurance industry  sensit ive to 
reg ional d ilferences and  composed of 
compan ies that agree to subordinate 
themselves to the A labam a Comm is ­
s ioner’s contro l and to m a in ta in  a 
p r in c ip a l place o f business w it h in

and  assets in  forty-nine o ther States. 
D unne , supra, at 356. T h u s  the secu­
r ity of A labama's c it izens who pu r ­
chase insurance  from out-of-state 
compan ies may depend in  part on 
the d i l ig ence  of ano the r State's in ­
surance comm iss ioner , over whom 
A labam a has no au tho r i ty  and  l im ­
ited in f luence . I n  the  event of f in an ­
c ia l fa i lu re  of a foreign in su re r the 
State may have d if l icu lty  le vy ing  on 
out-of-state assets. See, e.g., South 
C a ro l in a  ex rel P hoen ix  L ife  Ins. Co. 
v M cMaster . 237 US  63. 73, 59 L Ed 
839, 35 S C t  504 11915). S ince  each 
State m a in ta in s  its own in su rance  
gua rantee fund, the domest ic in s u r ­
ers of the States where a mu lt is ta te  
in su re r is adm it ted  to do business 
may u lt im a te ly  be forced to absorb 
local po l icyho lders ’ losses. D unne , 
supra, at 372-373.

M a ny  have  sha rp ly  cr it ic ized th is  
p iecemeal system, see, e.g., G A O  Re­
port i-iii; Schma lz , Tlu* Insurance  
Exempt ion : C a n  i t  he Mod if ied Suc­
cessfully?, 48 ABA  A n t i t ru s t  L J 579
(1979), but Congress has resisted sug­
gestions t i ia t  it mod ify  the M c t ’ar- 
ran-Ferguson Act to p e rm it  greater 
federal in te rven t io n . See G A O  Re­
port 1; In su rance  Regu la t io n , supra. 
T h is  Court cannot ignore the e x igen ­
cies o f con tempora ry  in su rance  regu ­
la t ion ou t l in ed  above s im p ly  because 
it m igh t prefer un ifo rm  federal regu­
la t ion . G iv e n  the d is t in c t ions  in ease 
of regu la t ion  and  serv ices rendered 
by foreign and domestic insurers, we 
cannot d ism iss as i l le g i t im a te  the 
State's goa l of p romo t ing  a hea lthy

A labama's borders. T hough  econo­
mists m igh t d ispute the efficacy of 
A la bam a ’s tax, "[pjarties cha l le ng ing  
leg is lat ion under the Equa l Protec­
t ion C lause  canno t p re va i l  so long as 
'it is ev iden t from a l l  the  considera­
tions presented to (the legislature), 
and  those of w h ic h  we m ay  take 
ju d ic ia l  notice, that, the  question is 
at least debatab le .’ " Western & 
Southern L ife Ins . Co. v  State Board 
o f Equa l iza t ion , 451 US, at 674, 68 L 
Ed  2d 514, 101 S C t 2070, quot ing 
U n ited  States v Ca ro lene Products 
Co. 304 US. at 154, 82 L  Ed 1234, 58 
S  C t  778. Moreover, appe l lan ts 
wa ived  th e ir  r ig h t  to cha l le nge  the 
tax m easure ’s effectiveness.

I l l
Despite abundan t ev idence of a 

le g it im a te  state purpose, the major­
ity  condemns A labama's tax as 
"pure ly  and  comp le te ly  d is c r im ina ­
tory" and  "the very  sort of paroch ia l 
d is c r im in a t io n  tha t the  Equa l Pro­
tect ion C lau se  was in tended to pre­
v en t .” An te , at --- , 84 L Ed 2d
759. A pparen t ly , the ma jor ity  v iews 
a ny  favor it ism  o f  domestic commer­
c ia l e n t it ie s  as in he ren t ly  suspect. 
T h e  m a jo r ity  ignores a long l in e  of 
o u r  decisions. In  the past th is Court 
has not hes itated to app ly  the ra­
t iona l basis test to regu la tory classi­
fications tha t d is t ingu ish  between 
domestic and out-of-state corpora­
t ions or burden foreign interests to 
protect loca l concerns. The  Court 
has a lways recognized th a t  there are 
cer ta in  le g it im a te  restr ict ions or po l­
ic ies in w h ic h ,  "[b)y def in it ion , dis-
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c r im ina t io n  against nonresidents 
wou ld inhere ."  A r l ing ton  L'ountv 
Hoard v R ichards, l.'M US 5, 7, 54 I. 
led 2d 4. 98 S Ct 24 (19771 (per 
curiam). For example , where state of 
incorporat ion or p r in c ip a l place of 
business a i l e d  the State’s a b i l i t y  to 
regulate or exercise its ju r isd ic t io n , 
a State may va l id ly  d is c r im in a te  be­
tween foreign and domestic entit ies. 
See G. D. Sear le i t  Co. v Cohn , 155 
US  404, 71 L  Ed 2d 250, 102 S Ct 
1187 (1982) (dif l icu lty o f ob ta in ing  
ju r is d ic t io n  over nonres ident corpo­
rat ion provides a ra t iona l basis for 
except ing such corporat ions from 
statute ol' lim itat ions); M etropo l i tan  
Cr.sualtv Ins. Co. v B rowne l l ,  294 US 
580, 79 L Ed 1070, 55 S C t  538 11935) 
(dom ic i le  of in su re r re levan t to stat­
ute of l im ita t io n s  as foreign insurers 
oliices and  funds genera l ly  located 
outside state); Board of Educat ion  v 
I l l in o is ,  203 US 553, 502, 51 L Ed 
314, 27 S Ct 171 (1906) (State’s 
greater contro l over domestic than 
foreign nonpro l it  corporat ions ju s t i ­
fies d is c r im ina to ry  tax).

A State may use its tax ing  power 
to ent ice useful foreign industry , see 
A l l ie d  Stores of Oh io , Inc. v Bowers, 
358 US, at 528, 3 L  Ed 2d 480, 79 S 
Ct 437, 9 O h io  Ops 2d 321. 82 O h io  L 
Alts 312, or to make residence 
w it h in  its boundar ies more attrac­
tive, see Zobol v W i l l iam s ,  457 US 
55, 67-68, 72 L fid 2d 672, 102 S Ct 
2309 119821 (Brennan, J., concu r ­
ring). T hough  such measures m ight 
run afou l of the  Commerce  Clause, 
"|itlo one d isputes that a State may 
enact laws pursuant to its police 
powers that have the purpose and 
effect of encourag ing domest ic indus ­
try." Bacchus Imports, Ltd. v Dias.
168 L I S  , --- , 82 L Ed 2d 800.
KM S C l 3u 19 11984>; Western &  
Southern Life Ins. Co v State Board

of Equa l iza t ion , supra, at 668, 68 L 
Ed 2d 514, 101 S Ct 2070. C l .  Edgar 
v M IT E  Corp. 457 US 624, 646, 73 L 
Ed 2d 269, 102 S C t 2629 (1982) 
(Powell, •). concurr ing  in part) m o l ­
in g  State's interest in  protect ing re­
g io n a l ly  based corporations from ac­
qu is it ion  by foreign corporations).

Moreover, the Court lias he ld  in 
the dormant commerce c lause con­
text that a State may prov ide subs i­
dies or rebates to domestic but not 
to fore ign enterprises i f  it ra t iona l ly  
be l ieves that the former contr ibute 
to the State’s we lfare in  ways that 
the la tter do not. Hughes v A le xa n ­
d r ia  Scrap Corp. 426 U S  794, 49 L 
Ed 2d 220, 96 S C t 2488 (1976). 
A lthough  the Court has d iv ided on 
the c ircumstances in w h ic h  the dor­
mant Commerce  C lause  a l lows such 
measures, see id., a t 817, 49 L Ed 2d 
220, 96 S C t  2488 (Brennan , J., d is­
senting), sure ly  there can be no d is­
pute that they are cons t itu t iona l ly  
perm itted where  Congress itse lf  has 
aff irmat ive ly  author ized the States 
to promote loca l business concerns 
free o f Commerce  C lause  constraints. 
N e ith e r  the Commerce  C lause  nor 
the Equa l Protect ion C lause  bars 
Congress from enac t ing  or a u tho r iz ­
ing  the Sta les to enact leg is la t ion to 
protect industry in one State "from 
d isadvantageous com pet it io n” w ith  
less s tr ingen t ly  regu lated businesses 
in  o ther States. Model v In d iana , 452 
US 314, 329, 69 L Ed 2d 40, 101 S C t 
2376 (1981). See also Western & 
Southern , supra , at 669, 6b L Ed 2d 
514, 101 S C t  2070 (with congressio­
nal approva l, States may promote 
domestic insurers by seek ing to de ­
ter o ther States from enac t ing  d is ­
c r im ina to ry  or excessive taxes).

T h e  m a jo r i t y ’s attempts to d is t in ­
gu ish  these precedents are uncon- 
•. tar ing. First the m a jo r ity  suggests
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u ina t inn  against nonres idents 
-Id inhere .” A r l ing ton  County  
rd v R ichards, 434 U S  5, 7, 54 L 
2d 4, 98 S C t  24 (1977) (per 
inn) For examp le , where  s late ol 
rporation or p r in c ipa l place o( 
-ness affect the State’s ab i l i ty  to 
Rate or e.:ercise its ju r isd ic t io n , 
tate may v a l id ly  d is c r im ina te  be­
en foreign and domestic entit ies. 
G. D. Sear le & Co. v  Cohn . 455 
404, 71 L Ld 2d 250, 102 S C l 

7 (1982) (difficulty of ob ta in ing  
sd ic l ion over nonres ident cor-, 
on provides a ra t iona l basis for 
ept ing such corporat ions from 
ute of l im itat ions); Metropo l i tan  
unity Ins. Co. v B rowne l l ,  294 US 
•. 79 L Ed 1070, 55 S C t 538 (1935) 
-nicile of insurer re levan t to stat- 
of l im ita t ions  as fore ign insurers 
■es and funds genera l ly  located 
side state); Board ol' Educa t ion  v 
nois, 203 US 553, 562, 51 L  Ed 
, 27 S Ct 171 (1906) (State's 
ater control over domestic th an  
•ign nonprofit corporat ions justi- 
disc- im inato i .v  tax).

t State may use its tax ing  power 
•mice useful foreign industry , see 
ied Stores of O h io , in c . v Bowers,
< US, at 528, 3 I ,  Ed 2d 480, 79 S 
437, 9 O h io  Ops 2d 321, 82 O h io  L 
s 312, or to make residence 
h in  its boundar ies more attrac- 
l\ see Zobel v W i l l iam s ,  457 US  
67-68, 72 L Ed 2d 672. 102 S C t  

)9 (1982) (Brennan, J., concur- 
g). Though such measures m ig h t 
l afoul of the Commerce  C lause, 
|o one disputes that a State may 
ict laws pursuant to its po l ice 
vers (hat have  the purpose and 
•ct of encourag ing domestic indus- 
" Bacchus Imports, I.td. v Dias,

4 US -- . ---- . 82 L  Ed 2d 200,
1 S Ct 3049 (19841; Western & 
at hern Life Ins. Co. v State Board

of Equa l iza t ion , supra, at 668, 68 L  
Ed 2<l 514. 101 S Ct 2070. I '. Edgar 
v  M IT E  Corp. 457 US 624, 646. 73 L 
Ed 2d 269, 102 S Ct 2G29 (1982) 
(Rowell, J. concu rr ing  in  part) (not­
ing  State's interest in protect ing re­
g io na l ly  based corporat ions from ac­
qu is it ion  by foreign corporations).

Moreover, the Court has he ld  in 
the do rm an t commerce c lause con­
text that a State may prov ide subsi­
dies or rebates to domestic but not 
to fore ign enterprises i f  it ra t iona l ly  
be l ieves that the former contr ibute 
to the Sta te ’s we lfare in  ways that 
the la tter do not. Hughes v A le xan ­
d r ia  S o a p  Corp. 426 US  794, 49 L 
Ed 2d 220, 96 S C t  2488 (1976). 
A lth o u g h  the Court has d iv ided  on 
the c ircumstances in  w h ic h  th e  dor­
m an t Commerce  C lause  a l lows such 
measures, see id., at 817, 49 L Ed 2d 
220, 96 S Ct 2488 (Brennan, J., dis­
senting), sure ly there can he no dis­
pute that they are cons t itu t iona l ly  
perm itted  where Congress itse lf has 
a f f irmat ive ly  au thor ized the States 
to promote local business concerns 
free of Commerce  C lause  constraints . 
N e i th e r  the C ommerce  C lause  nor 
the Equa l Protect ion C lause bars 
Congress from enac t ing  or au thor iz ­
ing  the States to enact leg is la t ion to 
protect industry in  one S late "from 
d isadvantageous compet it ion" w ith  
less s tr ingen t ly  regu lated businesses 
in  o ther States, l lo d e l  v Ind ia na , 452 
US  314, 329, 69 L  Ed 2d 40, 101 S Ct 
2376 (1981). See also Western & 
Southern , supra, at 669, 68 L Ed 2d 
514, 101 S Ct 2070 (w ith congressio­
na l approva l, States may promote 
domestic insurers by seek ing to de­
ter o ther States from enac t ing  d is­
c r im ina to ry  or excessive taxes).

T h e  m a jo r ity ’s attempts to d is t in ­
gu ish these precedents are uncon­
v in c ing . First the ma jor ity  suggests

M E T R O P O L I T A N  E I F K  INS. CO. v W A R D
k i 1.1;,

that a State purpose m igh t he leg it i ­
mate lor purposes of the Commerce 
C lause but somehow i l le g i t im a te  for 
purposes ol the Equa l Protect ion 
Clause. No  basis is advanced for this 
theory because no basis exists. The 
test ol a leg it im ate  State purpose 
must be whe the r it addresses va l id  
State concerns. To suggest th a t  the 
purpose’s leg it imacy , chameleon-like, 
changes accord ing to the cons t itu ­
t iona l c lause cited in  the  com p la in t  
is mere ly  another pretext to escape 
the c lear message of th is  C o u r t ’s 
precedents.

)
Next the ma jo r ity  asserts tha t "a 

State may not co ns t itu t iona l ly  favor 
its own residents by ta x in g  foreign 
corporations at a h ig he r  rate solely 
because ol' the ir  residence," c i t in g  
cases that rejected d isc r im ina to ry  ad 
va lorem property taxes, defended as 
taxes on the "p r iv i le ge” of do ing
business. Ante, a t --- , 84 L Ed 2d
759-760. See, e.g., W H Y Y ,  Inc. v 
Glussboro, 393 US 117, 21 L Ed 2d 
242, 89 S Ct 286 (1968); W h e e l in g  
Steel Corp. v G lander , 337 US 562, 93 
L Ed 1544, 69 S Ct 1291, 40 O h io  Ops 
101, 55 O h io  L Abs 305 (1949); H a n ­
over F ire  Ins. Co. v  H ard ing , 272 US  
494, 71 L Ed 372, 47 S C l  179, 49 
ALR  713 (1926); Southern  R. Co. v 
Greene, 216 US 400, 54 L  Ed 536, 30 
S C t 287 (1910). These decis ions were 
addressed in Western & Southern , 
and  the c lass if ications were cha rac ­
terized as im perm iss ib ly  d is c r im in a ­
tory because they d id not " ’rest oil 
d i l lerences pert inent to the subject

2. The only cited suitIxiritv d ial arguably 
addressed llie issue raised in the inslant ease 
c- a pet curiam  reversal and remand wit hunt 
opinion ol a derision upholding a discTimina- 
lory ad valorem  tax on a foreign insurer's 
fixtures and oilier tangible property See Ite- 
>erve l.ife Ins. Co. \ U-avers, dSO CS 253. 1.1 I. 
I'id 2-1 959, US S Ct ilSl -lu ila , A reversal and 
icm niid is m ore cn igm alu  - veil ilian a sum

I 2.1 751

in respect ol w h ic h  the classif ication 
is made.’ ’’ 451 US, at 668, 68 L Ed 
2d 511, 101 S C t 2070, quot ing 
Power M anu fa c tu r in g  Co. v Saun ­
ders, 274 US 490, 494, 71 L  Ed 1165, 
47 S C t 678 (1927). As the ma jor ity  
concedes, none o f these decis ions i n ­
t imates that the tax statutes a t  issue 
in  the decis ions rested on re levant 
d ifferences between domest ic and 
fore ign corporations or had purposes 
other than  the ra is ing  of revenue at 
the out-of-state corporations' ex­
pense.

In fact, the Cour t noted in several 
of these op in ions tha t foreign corpo­
rations m a y  v a l id ly  be taxed at a 
h ig he r  rate i f  the class if ication is 
based on some re levant d ist inc t ion . 
N o  such d ist inc t ion , however, had 
been demonstrated or even alleged. 
.See W H Y Y ,  Inc . v Glassboro, supra, 
at 120, 21 L Ed 2d 242, 89 S C t 286 
("This is not a case in  w h ic h  the 
exempt ion  was w it h h e ld  by reason of 
the fore ign co rpora t ion ’s fa i lu re  or 
in a b i l i t y  to benefit the State in the 
same measure as dc domestic n o n ­
profit corporations"); W h ee l in g  Steel 
Corp . v G lande r , 337 US, at 572, 93 
L Ed 1544 , 69 S Ct 1291, 40 Oh io  
Ops 101, 55 O h io  L Abs 305 ("the 
in equa l i ty  is not because o f the 
sl ightest d ifference in O h io ’s re lat ion 
to the dec is ive transact ion”); South ­
e rn  R. Co. v Greene , 216 US, at 416 
417, 54 L  Ed 536, 30 S C t 287 (par­
ties conceded that the business of 
the fore ign and  domestic corpora­
t ions was precise ly the same).- Lack-

nuiry a lliim noce, winch tins precedcnhnl 
value only  a:, lu " th e  p u r is t  issues iiocv.-rur 
ily presented and necessarily decided ." Man 
del v Ili-adlev, 432 US 17.'i, 17l5. 5:1 I, to) 2,1 
lim , 1)7 S C l 2238 11977). Decisions vvitlioui 
opinum  may not lie equaled with "an  opinion 
by (In., C iiini t ro .l in g  llie question on the 
m erits." See tolelm au v .Iordan, .115 I IS (>5!, 
l>70 liVl. :i‘ i I. tol 2.1 <;ii2, 91 S Cl 1 JIV t 19741
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iti); I lit* thrc.shhold requ irement of 
an art icu la ted d ist inc t ion re levant to 
an asserted purpose, tin; classifica­
tions at issue in these decis ions 
could never have surv ived ra t iona l 
basis scru t iny  and no such analys is 
was oven attempted. These prece­
dents do not answer the question 
posed hy th is case: w he the r a leg is la­
tu re  may adopt d ifferent ia l tax 
trea tmen t ol' domestic and foreign 
insurers not s im p ly  to raise add i­
t iona l revenue but w ith  the purpose 
of affecting the market as an  " in ­
s trument of econom ic and social en ­
gineering"? P. H a r tm an , Federa l 
L im ita t io ns  on State and Local Tax ­
at ion §3:2 (1981). T h e  m a jo r ity ’s 
suggestion that these cases necessar­
i ly  decided the issue before us. as 
promotion of domestic business is 
" log ica l ly  the p r im ary  reason for 
enac t ing  d isc r im ina to ry  taxes such 
as those at issue [in the cited cases|," 
is mere specu lat ion . See ante , at 
 , n 6, 81 1, Ed  2 d---

In treat ing  these cases as apposite 
au thor ity , the m a jo r ity  aga in  closes 
its eyes to the facts. A labam a  does 
no t  tax at a h ig he r  rate sole ly on the 
basis of residence; it taxes insurers, 
domestic as we l l as foreign, who do 
not. m a in ta in  a pr in c ipa l p lace of 
business or substantia l assets in A la ­
bama, based on conceded d ist inc t ions 
in the con tr ibu t ions  of these in su r ­
ers us  n c lass  to the State’s in su r ­
ance objectives. T h e  ma jo r ity  ob­
scures the issue by observ ing that a 
g iven  "foreign insurance company 
do ing  the same type and  vo lum e of 
business in A labam a  as a domestic 
company" w i l l  pay a h ig he r  tax.
Ante , at. 81 L I'M 2d 755.

Under our precedents, lax c la ss if ie r  
l ions  need mere ly  "res|t| upon some 
reasonable cons iderat ion of differ­
ence or policy." A l l ie d  Stores of 
Oh io , Inc. v Bowers, supra, a t  527, 3 
L Ed 2d 48(3, 79 S Ct -137, 9 O h io  Ops 
2d 321, 82 O h io  L Abs 312. Rat iona l 
basis scru t iny  does not requ ire  that 
the c lass i l ica t ion be m a them a t ic a l ly  
precise or tha t e v e ry  foreign insurer 
or e v e r y  domestic company fit to 
perfect ion the genera l profile on 
w h ic h  the c lassification is based. 
"(T]he Equa l Protect ion C lause  does 
not demand a surveyor's p rec is ion” 
in fash ion ing  classifications. Hughes 
v A lexandr ia  Scrap Corp. 426 US at 
811. 49 L Ed 2d 220, 96 S C t 2488.

IV
Because A la b am a ’s class if ication 

bears a ra t iona l re la t io nsh ip  to a 
leg it im ate  purpose, our precedents 
demand that it be susta ined. T h e  
Court avoids th is  c lea r d irec t ive  by a 
remarkab le  evas ive tactic. I t  s im p ly  
declares tha t the ends of p romo t ing  
a domestic in su rance  indus try  and 
a ttrac t ing  in ves tm ents  to the State 
w h e n  a c c om p l i s h e d  t h r o u g h  t h e  
m e a n s  ol' d i s c r im in a t o r y  t a x a t io n  
are not leg it im a te  state purposes. 
T h is  bold assertion marks a drastic 
and un fortuna te  departure from es­
tab lished equa l protect ion doctr ine . 
By co l laps ing  the  two prongs of the 
ra t iona l basis test in to one, the 
Court arr ives at the u lt im a te  issue— 
whe the r  the m e a n s  a rc  const itu t ion 
—w ithou t e ve r  engag ing  in the def­
e ren t ia l in q u ir y  we have  adopted as 
a brake on ju d ic ia l  im peachment of 
leg is la t ive po l icy  choices, In add it ion  
to u n le a sh ing  an und is c ip l in ed  form

IiMp'fd, u|nm fo llc r  consideration o f  or. issue 
under plenary r o 'ie w . the C om t lios net hesi-
• t"  discard a rule w hich a line o f  sum 
"  :u "  .iilirinaiues m ay appear lo  fe e .c  estab­

lish ed " Kusari v Steiiiherj;, 41!) US .'179, :l!)'.t, 
■vj. |. isd 3d r .j i  tr> s  c t  n:i:i iiturger, ( '  .1., 
i uncut rim p i ) li7.r>>
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Ilu- Ih reshho ld  requ irement ol

• rtii'til;it<>d d is t in c t ion  re levant to 
asserted purpose, the clnssiliea- 
s a t issue in these decis ions 
d never have surv ived ra t iona l 
s scrut iny  and  no such analys is
even attempted. These prece- 

'.s do not answer the question 
•d by this case: whe ther a legislu-
• may adopt d ifferent ia l tax 
im e n t  of domestic and foreign 
irers not s im p ly  to raise addi- 
al revenue but w i t h  the purpose 
lffecting the market as an  "in- 
unent of econom ic and social en- 
■ering"? P. H a r tm an ,  Federa l 
'stations on State and Local Tux- 
n §3:2 (1981). T h e  m a jo r i t y ’s 
,'estion that these cases necessar- 
decided the issue before us, as 
i io t .an  of domestic business is 
. ica l ly  the p r im a ry  reason for 
c l in g  d isc r im ina to ry  taxes such 
hose at issue [in the cited cases],’’ 
:nere speculat ion . See ante , at

n 6, 84 L Ed 2 d  .
l treat ing these cases as apposite 
hor ity, the m a jo r ity  aga in closes 
.■yes to the facts. A labam a  does 
tax at a h ig he r  rate solely on the 
is of residence; it taxes insurers, 
lestic as w e l l as foreign, w ho  do 
m a in ta in  a p r in c ip a l p lace of 

mess or substant ia l assets in  Ala- 
’.a, based on conceded d ist inct ions 
(lie con tr ibu t ions  of these insur­
as a class to the S la te ’s insur 
o objectives. T h e  ma jo r ity  ob- 
res the  issue by observ ing that a 
■n "foreign insurance  company 
ig the same type and vo lum e of

U nde r our precedents, la x  c lass if ica­
t ions need mere ly  "res| l| upon some 
reasonable cons iderat ion of dilfcr- 
i-nce or policy ." A l l ie d  Stores of 
Oh io , Inc. v Bowers, supra, at 527, 3 
L Ed 2d 480, 79 S Ct 437. 9 O h io  Ops 
2d 321, 82 O h io  L Abs 312. Rat iona l 
basis scru t iny  does not requ ire that 
the class if ication be m a th em a t ic a l ly  
precise or that e v e r y  foreign insurer 
or e v e r y  domestic company (it to 
perfect ion the  genera l profile on 
w h ic h  the c lass if ication is based. 
”[T|he Equa l Protect ion C lause does 
not demand a surveyor’s prec is ion” 
in  fash ion ing  classifications. Hughes 
v A lexand r ia  Scrap Corp. 426 US at 
814, 49 L Ed  2d 220, 96 S Ct 2488.

IV
Because A la b am a ’s classif ication 

bears a ra t iona l re la t io nsh ip  to a 
leg it im ate  purpose, our precedents 
demand that it be susta ined. T h e  
Court avoids th is c le a r  d irect ive  by a 
remarkab le  evasive tactic. It s im p ly  
declares th a t  the  ends of promot ing  
a domestic insurance industry and 
attrac t ing  in ves tm ents  to the  State 
w h e n  a c c o m p l i s h e d  t h r o u g h  t h e  
m ea n s  o f  d i s c r im in a t o r y  t a x a t io n  
are not leg it im ate  state purposes. 
T h is  hold assertion marks a drast ic 
and  un fortuna te  departure from es­
tab lished equa l protect ion doctr ine . 
By co l laps ing the two prongs of the 
ra t iona l basis test in to one, the  
C ou r t  arr ives a t the u lt im a te  issue— 
whe the r  the m e a n s  are const itu t ion  
—w ithou t eve r engag ing  in the def­
e ren t ia l in q u iry  we have adopted as 
a brake on ju d ic ia l  im pea chm en t of 
leg is la t ive  po l icy  choices. In  add it ion  
to u n lea sh ing  an und is c ip l in ed  lu rm

mess in  A labam a  as a domestic 
ipativ" w i l l  pay a h ig he r  tax. 
e , a t --- . 84 L  Ed 2d 755.

i L*tl. it|)i>:i toller consideration o f an issue 
r plenary review. Il,e t 'ou ri Inis mil Iium- 
: to discord :i iu|e winch a line o f  one 

nliirninniTs limy appear n> have e .io le

fished." Kusari v Sleinfierp, 4 IS US ,17". 
17 I I'd 7.1 M l ,  MB S Ct fi.TJ d tu ir e i, v'. 
con cu rn n p i Hi)75i.
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of Equa l Protection C lause scrut iny , 
the C ou r t ’s approach today has ser i­
ous imp l ica t io ns  for the au thor ity  of 
C o ng re s s  u n d e r  t h e  C o m m e r c e  
Clause. G rop ing  for some basis for 
Ib is  radica l departure from equal 
protection analys is, the Cour t draws 
heav i ly  on Justice B ren n a n ’s concu r­
r ing op in io n  in  A l l ie d  Stores v Row­
ers, 358 US 522, 530, 3 L Ed 2d 480, 
79 S Ct 437, 9 O h io  Ops 2d 321, 82 
O  l io  L Abs 312 (1959), as support for 
it.; a rgument tha t "the Equa l Protec­
t ion C lause forbids a State to dis­
c r im ina te  in  favor of its own  resi- 
dents sole ly by burden ing  'the resi­
dents o f other state members of our
federat ion .’ ’’ Ante, at ---, 84 L Ed
2d 759, quo t ing  358 US , at 533, 3 L 
Ed 2d 480, 79 S Ct 437, 9 O h io  Ops 
2d 321,82 O h io  L Abs 312.

As noted in  Western & Southern , 
Just ice B re nn a n ’s in te rp re ta t ion  has 
not been adopted by the Court, 
"wh ich  has subsequent ly requ ired no 
more than  a ra t iona l basis for d is­
c r im in a t io n  by States against out-of- 
state interests in the  context of 
equa l protection l it iga t ion ,"  451 US, 
at 667, n 21, 68 L Ed 2d 514, 101 S 
C t 2070. More im portan t ly , to the 
exten t the Court today purports to 
find in the Equa l Protect ion C lause 

( an in s trum en t of federa l ism , it en ­
t ire ly  misses the  po int of Just ice 
B r e n n a n ’s analys is. Just ice B rennan  
reasoned that "[Ijlu: Cons t itu t ion  
furn ishes the structure for the oper­
a t ion of the States w it h  respect to 
the N a t io na l Gove rnm en t and  w ith  
respect to each other" and  tha t "the 
Equa l Protect ion C lause , am ong  its 
other roles, operates to m a in ta in  
th is p r in c ip le  of federa l ism .” 358 US, 
at. 5,12, 3 L Ed 2d 480, 79 S C t 437, 9 
O h io  Ops 2d 32], 82 O h io  L Abs 312. 
F avo r in g  local business as an end in 
itse lf m igh t l ie " ra t io na l” but wou ld

be an t ithe t ica l to federa l ism Accept­
ing  arguendo this in terpretat ion , we 
have shown that the measure at 
issue here does not benefit local bus i­
ness as an end in itse lf hut serves 
importan t u lte r io r goals. Moreover, 
any federalism component of equa l 
protection is fu l ly  v ind ica ted  where 
Congress has e xp l ic i t ly  va l ida ted  a 
paroch ia l focus. Sure ly  the Equa l 
Protection C lause was not in tended 
to supp lan t the Commerce  C lause, 
fo i l ing  Congress’ decis ion under its 
commerce powers to "aff irmat ive ly 
pe rm it (some measure of] pa roch ia l 
favo r it ism” when necessary to a 
hea lthy  federat ion. W h ite  v Massa­
chusetts C o un c i l  o f Cons truc t ion  E m ­
ployers, 460 US 204, --- . 75 L Ed
2d 1, 103 S Ct 1042, (1983). Su ch  a 
v iew  of the Equa l Protect ion C lause 
canno t be reconc i led w ith  the Mc- 
Carran-Ferguson A ct and our dec i­
sions in  Western & Southern and 
B en jam in .

Western & Southern  estab l ished 
that a state may v a l id ly  tax out-of- 
state corporat ions at a h ig he r  rate if  
its goal is to promote the ab i l i t y  of 
its domestic businesses to compete in 
i n t e r s ta t e  markets . Neverthe less, 
tlu; Cour t today conc ludes that the 
converse po l icy  is forb idden, s tr ik ing  
down leg is la t ion  whose purpose is to 
encourage the i n t r a s ta t e  ac t iv it ie s  of 
local business concerns by pe rm it ­
t ing  them  to compete effectively on 
th e ir  home turf. I n  essence, the 
Court declares "We w i l l  excuse an 
unequa l burden on foreign insurers 
i f  the State’s purpose is to foster its 
domestic insurers ac t iv it ies  in o th e r  
States, but the  same unequa l burden 
w i l l  be uncons t itu t iona l when  em ­
ployed to fu r th e r  a po licy th a t  p laces 
a h ig he r  soc ia l va lue  on the domes­
tic in su re r ’s h o i  nest a te  th an  in te r ­
state act iv it ies ." T h is  conc lus ion is

773



U.S. S U P R E M E  C O U R T  R E P O R T S h.i i. Mil 2d

not drawn from t ho Commerce 
C lause, the textual source of const i­
tu t iona l restr ict ions on S ta le  in te r ­
ference w ith  interstate compet it ion . 
Re l iance on the Commerce  C lause 
wou ld , of course, be u n a va i l in g  here 
in v iew  o f the McCarran-Ferguson 
Act. Instead the Cour t engrafts its 
own econom ic va lues on the  E qu a l 
Protection Clause. Beyond gua rd ing  
against arb itrary  or ir ra t iona l d is ­
c r im ina t io n ,  as in terpreted by the 
Court today th is  C lause now p roh ib ­
its the effectuation of econom ic po l i ­
cies, even where sanct ioned by C o n ­
gress, tha t  e levate loca l concerns 
over interstate compet it ion . Ante , at 
 . 84 L Ed 2 d  . "But a const i­
tu t ion  is not in tended to embody a 
pa r t ic u la r  econom ic theory . . . .  It 
is made for people o f fu ndam en ta l ly  
d iffer ing v iews.” Lochner v N ew  
York , 198 US  <15, 75-76, 49 L  Ed 
987, 25 S C t  539 (1905) (Holmes, J„ 
dissenting). In  the heyday of eco­
nom ic  due process, Just ice H o lm es  
warned:

"Courts shou ld he carefu l not to 
extend [the express] p roh ib it ions  
|of the Const itu t ion] beyond th e ir  
obv ious m ean in g  by read ing in to 
them  concept ions of p u b l ic  po licy 
tha t the pa r t ic u la r  Court may 
happen to e n te r ta in .” Tyson & 
Brother v Banton , 273 US 418, 
445—146, 71 L Ed 71b, <17 S Ct 426, 
58 A LR  1236 ,1927; (Holmes, J., 
d issenting , jo in ed  by Brande is , J.) 
(emphasis added).

Ignor ing  the w isdom of th is obser­
vat ion , the Court fash ions its own 
brand of econom ic e.-.w.nl protect ion . 
In  so doing, it supplan- : a leg is la t ive 
policy endorsed by ba h Congress 
and the in d iv id u a l S. ,;es that ex ­
p l ic it ly  sanct ioned the very p.miehi- 
..!• in in regu la t ion  taxat ion of
77 t

in surance that the Court's decis ion 
holds i l leg it imate , T h is  new ly  u n ­
ve i led  power of the Equa l Protection 
C lause wou ld  come as a surpr ise to 
the Congress that passed the McCar- 
ran-PVrguson Act and the Court that 
susta ined the Act against const itu ­
t iona l attack. In  the McCarran-Fer- 
guson Act, Congress expressly sanc­
tioned such econom ic paroch ia l ism  
in  the context of state regu la t ion 
and  taxa t ion of insurance.

T h e  doctr ine adopted by the m a ­
jo r i ty  threatens the freedom not 
on ly  of the States but also o f the 
Federa l Gove rnm en t to fo rmu la te  
econom ic policy. T h e  dangers in  d is­
ce rn ing  in  the Equa l Protection 
C lause a p roh ib it io n  against barr iers 
to in terstate business irrespect ive of 
the Commerce C lause shou ld be self- 
ev ident. T h e  Commerce C lause is a 
flex ib le tool of econom ic policy that 
Congress may use as it sees fit, le t­
t in g  it l ie  do rm an t or in vok ing  it to 
l im i t  as we l l as promote the free 
flow of commerce . Doctr ines of equa l 
protection are cons t itu t iona l l im its  
th a t  constra in  the acts of federal 
and  state leg is latures a l ike . See, e.g., 
C a l i f a n o  v Webster, 430 US  313, 51 
L Ed 2d 360, 97 S Ct 1192 (1977); 
Cohen , Congress iona l Power to V a l i ­
date Uncons t itu t io na l State Laws: A 
Forgotten So lu t ion  to an O ld  E n ­
igma, 35 Stan I. Rev  387, 400-413 
(1983). T h e  C o u r t ’s ana lys is casts a 
shadow over numerous congressional 
enactments  that adopted as federal 
po l icy "the type o f paroch ia l favo r it ­
ism ” the Court today finds uncons t i­
tu t iona l .  W h it e  v Massachusetts 
C o un c i l  of Construc t ion  Employers ,
460 US. a t  , 75 L  E . i 2d 1, 103 S
Ct 1012. Con t ra ry  to Cv: reason ing 
in  B en jam in ,  tlu* Com-, today in d i ­
cates the Equa l P rc ’.ert ion C lause 
stands as an indepc.'.d-''.'. barr ie r if
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drawn from I l ie Commerce  
it*, the textua l source o f consti* 
na l restr ictions on State inler- 
ce w ith  interstate compet it ion , 
nee on the Commerce C lause 
i, o f course, he u n a v a i l in g  here 
few of the McCarran-Fcrguson 
Instead the Cour t engrafts its 
econom ic va lues on the  Equa l 
ic t ion  C lause. Beyond gua rd ing  
ist arb it rary  or i r ra t io na l dis- 
inat ion , as in terpreted by the 
t  today th is C lause now prohib- 
ne effectuation of econom ic poli- 
even where sanct ioned by Con- 

1, that e levate local concerns 
interstate compet it ion . Ante , at

, 8-1 L Ed 2 d  . "But a consti-
•n is not in tended to embody a 
icu la r econom ic theory . . . .  It 
ade for people of fu ndam en ta l ly  
r ing  v iews.” Lochner v N ew  
t, 198 US 45, 75-'76, 49 L Ed 
25 S C t  539 (1905) (Holmes, J.. 

mting). In  the heyday of eco- 
ic due process, Just ice Ho lm es 
ned:

,'ourts shou ld  be carefu l not to 
tend [the express) p roh ib it ions 
f the Const itut ion) beyond th e ir  
ivious m ean ing  by read ing in to  
,em conceptions of pub l ic  policy 
tat the pa r t ic u la r  Cour t may 
ippen to en te r ta in .” Tyson & 
rot her v Banton, 273 US  418, 
15-446, 71 L Ed 718, 47 S Ct 426, 
i  A LR  1236 (1927) (Holmes, J„ 
sscnting, jo ined  by Brandeis , J.) 
tnphasis added).

inor ing the wisdom of th is obser- 
on, the Cou r t  fashions i ls  own 
id  of econom ic equa l protection, 
o doing, il supp lants a leg is lat ive 
cy endorsed by both Congress 

the in d iv id u a l States that ex ­
it ly sanctioned t! ■» very paroc-ii- 
m in regu la t ion and taxation of

insurance that the Court's decision 
holds i l leg it im a te . T h is  new ly  u n ­
ve i led power of the Equa l Protect ion 
C lause  wou ld  come as a surpr ise to 
the Congress that passed the McCar- 
ran-Ferguson Act and the Cou r t  that 
susta ined the Act aga inst const itu ­
t iona l attack. In the McCarran-Fer- 
guson Act, Congress expressly sanc­
t ioned such econom ic pa roch ia l ism  
in  the  context of state regu la t ion 
and taxat ion of insurance.

T h e  doctr ine adopted by the m a ­
jo r i ty  threatens the freedom not 
on ly  of the States but a lso of the 
Federa l G o ve rnm en t  to fo rmu la te 
econom ic po licy. T h e  dangers in  d is ­
ce rn in g  in the Equa l Protect ion 
C lau se  a p roh ib it io n  aga inst barr iers 
to in tersta te business irrespect ive of 
the Commerce  C lause  shou ld  be self- 
ev iden t . T h e  Commerce  C lause  is a 
f lex ib le tool of econom ic po licy that 
Congress may use as it sees fit, le t ­
t ing  it l ie  d o rm an t or in vo k in g  it to 
l im i t  as we l l as promote the free 
How of commerce . Doctr ines of equa l 
protect ion are cons t itu t iona l l im its  
that constra in  th e  acts of federal 
and state leg is la tures a l ike . See, e.g., 
C a l i f a n o  v  Webster, 430 U S  313, 51 
L  Ed 2d 360, 97 S Ct 1192 (1977); 
Cohen , Congress iona l Power to V a l i ­
date U ncons t itu t io na l State Laws: A 
Forgotten So lu t ion  to in  O ld  E n ­
igma . 35 Stan L  Rev 387, 400-113 
(1983). T h e  C o u r t ’s ana lys is  casts a 
shadow over numerous congressional 
enac tm en ts  that adopted as federal 
po l icy  "the type of pa roch ia l favorit­
ism ” the Cou r t  today finds unconst i­
tu t iona l.  W h it e  v Massachusetts 
C o un c i l  o f Construc t ion  Emp loyers ,
460 US , at --- , 75 L  Ed 2d 1, 103 S
Ct 1012. Contra ry  to (he reason ing 
in B en jam in ,  the Court today in d i ­
cates (he Equa l Protect ion C lause 
stands as an  independent ba rr ie r  if

M E T R O P O L IT A N  L IF E  INS . CO . v W A R D
H I I, Ed ad 751

courts shou ld  d e te rm ine  tha t  e ith e r 
Congress or a State has ven tured  the 
"wrong" d irect ion down w ha t  has 
become, by ju d ic ia l  fiat, th e  one-way 
street of the  Commerce  Clause. 
N o th in g  in  the Const itu t ion  or our 
past decis ions supports forc ing such 
an econom ic slraight-jacket on the 
federal system.

Today ’s op in io n  charts an om inous 
course. I  can on ly  hope th is  u n fo rtu ­
nate adventure  away from the safety 
of ou r precedents w i l l  be an  isolated 
episode. I had  though t the Cou r t  had 
f ina l ly  accepted that

"the ju d ic ia ry  m ay  not s it as a 
super leg is la ture to judge  the  w is ­

dom or des irab i l ity  of leg is lat ive 
policy de term inat ions made in  a r ­
eas that ne ithe r affect fu ndam en ­
ta l r ights nor proceed a long sus­
pect lines; in  the loca l econom ic 
sphere, i t  is on ly  the in v id ious  
d isc r im ina t ion , the w ho l ly  a rb i­
trary act, w h ic h  canno t stand con­
s istently w i t h  the  Fourteen th  
A m e n d m e n t .  N ew  O r le a n s  v 
Dukes, 427 US, at 303-304, 49 L 
Ed  2d 511, 96 S C t  2513 (citations 
omitted).

Because I  be l ieve  that the  A labam a  
law  at issue here serves leg it im ate  
State purposes th rough  concededly 
ra t iona l means, and  thus  is ne ithe r 
inv id ious nor arb it rary , I wou ld 
affirm the court below. I respectfu l ly 
dissent.

V
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I n t r o d u c e d :  1 / 3 1 / 8 6
R e f e r r e d :  L a b o r  a nd C o m m e r c e

a nd F i n a n c e

B Y  T H E  R U L E S  C O M M I T T E E  BY
1 IN T H E  S E N A T E  R E Q U E S T  O F  T H E  G O V E R N O R

2 S E N A T E  B I L L  NO. 379

3 I N  THE L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F o r  a n  A ct e n t i t l e d :  " A n  A c t  r e l a t i n g  to the p r e m i u m  t a x  f o r  d o m e s t i c

7 i n s u r e r s ."

a BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

9 *  S e c t i o n  1. AS  2 1 . 0 9 . 2 1 0 ( b )  is a m e n d e d  to read:

10 (b) E a c h  i n s u r e r ,  a nd e a c h  f o r m e r l y  a u t h o r i z e d  i n s u r e r  w i t h

11 r e s p e c t  to p r e m i u m s  r e c e i v e d  w h i l e  an a u t h o r i z e d  i n s u r e r  in  this

12 s t a t e ,  s h a l l  p ay a tax o n  the t o t a l  d i r e c t  p r e m i u m  i n c o m e  r e c e i v e d

13 d u r i n g  the y e a r  e n d i n g  on  the p r e c e d i n g  D e c e m b e r  31 a n d  p a i d  f o r  the

14 i n s u r a n c e  of p r o p e r t y  or  r i s k s  r e s i d e n t  or  l o c a t e d  in the s t a t e  o t h e r

15 t h a n  w e t  m a r i n e  and t r a n s p o r t a t i o n  i n s u r a n c e ,  a f t e r  d e d u c t i n g  f r o m  the

16 t o tal d i r e c t  p r e m i u m  i n c o m e  t h e  a p p l i c a b l e  c a n c e l l a t i o n s ,  r e t u r n e d

17 p r e m i u m s ,  the u n a b s o r b e d  p o r t i o n  of  a ny d e p o s i t  p r e m i u m ,  a l l  p o l i c y

18 d i v i d e n d s ,  u n a b s o r b e d  p r e m i u m s  r e f u n d e d  to p o l i c y  h o l d e r s ,  r e f u n d s ,

19 s a v i n g s ,  s a v i n g s  c o u p o n s  and o t h e r  s i m i l a r  r e t u r n s  p a i d  o r  c r e d i t e d  to

20 p o l i c y h o l d e r s  w i t h  r e s p e c t  to t h e i r  p o l i c i e s .  No d e d u c t i o n s  m a y  be

21 m a d e  of c a s h  s u r r e n d e r  v a l u e  of p o l i c i e s .  C o n s i d e r a t i o n s  r e c e i v e d  on

22 a n n u i t y  c o n t r a c t s  are [SHALL] n o t  [BE] i n c l u d e d  in th e  d i r e c t  p r e m i u m

23 i n c o m e  a n d  a r e  [SHALL] not [BE] s u b j e c t  to tax. T he t a x  m u s t  [SHALL]

24 be p a i d  to t h e  d i r e c t o r  a n n u a l l y  b e f o r e  A p r i l  1, and, e x c e p t  as pro-

25 v i d e d  in AS  2 1 . 6 9 . 3 9 0 ( c ) ,  is c o m p u t e d  at the r a t e  of

26 (1) [FOR D O M E S T I C  C O M P A N I E S ,  1 P E R  C E NT;]

27 (2) f or h o s p i t a l  a n d  m e d i c a l  s e r v i c e  c o r p o r a t i o n s ,  6 per-

28 c e n t  of t h e i r  g r o s s  p r e m i u m s x  les s  c l a i m s  paid;

29 (3) f or coinpanies o t h e r  t h a n  [ D O M E S T I C  AND ]  h o s p i t a l  and



1 m e d i c a l  s e r v i c e  c o r p o r a t i o n s ,  3 p e r c e n t .

2 * Sec. 2. T h i s  Act a p p l i e s  to t he t a x  d u e  by  A p r i l  1, 1987 f o r  the ta x

3 y e a r  b e g i n n i n g  J a n u a r y  1, 1986 a n d  to t h e  t a x  d u e  f or s u b s e q u e n t  t a x  y e ars.
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S  t  a  t  e  o f  A l a s  k  a

□ EFICE OF THE GOVERNOR 
J  V N’ K A u

J a n u a r y  31, 1 9 8 6

T h e  H o n o r a b l e  D o n  B e n n e t t  
P r e s i d e n t  o f  t h e  S e n a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A K  9 9 8 1 1  

D e a r  S e n a t o r  B e n n e t t :

U n d e r  t n e  a u t h o r i t y  o f  a r t .  Il l ,  s e c .  18, o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  t o  t h e  
p r e m i u m  t a x  p a i d  b y  d o m e s t i c  i n s u r e r s .

U n d e r  p r e s e n t  law, A S  2 1 . 0 9 . 2 1 0 ( b )  p r o v i d e s  t h a t  d o m e s t i c  
i n s u r e r s  p a y  p r e m i u m  t a x  a t  t h e  r a t e  o f  o n e  a n d  o n e - h a l f  
p e r c e n t  o f  g r o s s  p r e m i u m s ,  w h i l e  n o n d o m e s t i c  c o m p a n i e s  p a y  
t h r e e  p e r c e n t  o f  g r o s s  p r e m i u m s .  A  r e c e n t  U . S .  S u p r e m e
C o u r t  c a s e ,  M e t r o p o l i t a n  L i f e  I n s u r a n c e  Co. v. W a r d , ___
U . S .  ____ , 53 U . S . L . W .  4 6 9 9  ( J u n e  10, 1985) , r a i s e s  s e r i o u s
q u e s t i o n s  c o n c e r n i n g  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  
d i f f e r e n t i a l  r a t e  s t r u c t u r e .  In o r d e r  t o  c o r r e c t  t h i s  
p r o b l e m  a n d  n o t  j e o p a r d i z e  o u r  p r e m i u m  t a x  l a w s ,  t h i s  b i l l  
w i l l  e l i m i n a t e  t h e  p r e f e r e n c e  f o r  d o m e s t i c  i n s u r e r s  b y  
s t a n d a r d i z i n g  t h e  r a t e  a t  t h r e e  p e r c e n t  f o r  b o t h  c a t e g o ­
r i e s  o f  i n s u r a n c e  c o m p a n i e s .  T h e  b i l l  h a s  t h e  f u r t h e r  
b e n e f i t  o f  r a i s i n g  t h e  t o t a l  a m o u n t  o f  p r e m i u m  t a x e s  c o l ­
l e c t e d .  I u r g e  y o u r  s u p p o r t  o f  t h i s  b i l l .

S i n c e r e l y

B i L  _____
G o v e r n o r



COMMITTEE REPORT
SENATE

1/31/86

FURTHER: FINANCE

D a t e

Mr. P r e s i d e n t  

T h e  C o m m i t t e e  on
L a b o r  & C o m m e r c e c o n s i d e r e d  SB 379

r e l a t i n g  to the p r e m i u m  t a x  f o r  d o m e s t i c  i n s u r e r s .

a n d  (a m a j o r i t y  o f  t h e  c o m m i t t e e )  (t h e  c o m m i t t e e )  r e p o r t s  it  b a c k  w i t h  
the f o l l o w i n g  r e c o m m e n d a t i o n s :

[

[

d o  p a s s

d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t ( s )

r e p l a c e  w i t h / o r  a d o p t  CS f o r  c S / 5  6  7 7  ( S * * — . 
n e w  t i t l e
s a m e  t i t l e  a n d  r e c o m m e n d s

a n d  a t t a c h e d  a '’L E T T E R  O F  I N T E N T "  

r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n  

r e c o m m e n d s  r e f e r r a l  to

[ ] N E W  F I S C A L  N O T E

C o m m i t t e e

M E M B E R S  S I G N I N G  
D O  P A S S

M E M B E R S  H A V I N G  
O T H E R  R E C O M M E N D A T I O N S

/ & J T S  " 
C h a i r m a n  r e c o m m e n d a t i o n



—      in  H I M — a r w i i ir1 sb s b — i —

C O M M I T T E E  R E X P O R T  

S E N A T E

4 / 2 3 / 8 6

F U R T H E R :

D a t e

M r .  P r e s i d e n t  

T h e  C o m m i t t e e  o n F I N A N C E c o n s i d e r e d S B  3 8 1

m a k i n g  s p e c i a l  a p p r o p r i a t i o n s  t o  t h e  P u b l i c  S c h o o l  F o u n d a t i o n  A c c o u n t -  
e f d .

a n d  ( a  m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  r e p o r t s  i t  b a c k  w i t h  
t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

d o  p a s s

d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t ( s )

r e p l a c e  w i t h / o r  a d o p t  C S  f o r  _________________
n e w  t i t l e
s a m e  t i t l e  a n d  r e c o m m e n d s

M E

a n d  a t t a c h e d  a  " L E T T E R  O F  I N T E N T "  

r e p o r t s  i t  b a c k  w i t h o u t  r e c o m m e n d a t i o n  

r e c o m m e n d s  r e f e i ' r a l  t o

I ]  N E W  F I S C A L  N O T E

C o m m i t t e e

1 B E R S  S I G N I N G
D O  P A S S

M E M B E R S  H A V I N G  
O T H E R  R E C O M M E N D A T I O N S

C h a i r m a n

Chairman recommendation



C O M M I T T E E  R E P O R T  

S E N A T E

F I N A N C EF U R T H E R

D a t e

M r. P r e s i d e n t

T h e  C o m m i t t e e  o n  H E S S _______________

m a k i n g  s p e c i a l  a p p r o p r i a t i o n s  to t 
efd.

X  c o n s i d e r e d  1__________

lie S c h o o l  F o u n d a t i o n  A c c o u n t

a n d  (a m a j o r i t y  of: t h e  c o m m y r t  a e ) (t h e  c o m m i t t e e )  r e p o r t s  it b a c k  w i t h
the f o l l o w i n g  reconimepr<^£tions

[ ] d o  p a s s  V / 'r ? ' /

[ ] d o  p a s s  w^t^r a t t a c h e d  a m e n d m e n t ( s )

[ ] r e p l a c e  w i t h / o r  a d o p t  CS  f o r  _________________________________________
[ ] n e w  t i t l e  /

! s a m e  t i t 2 e  a n d  r e c o m m e n d s

a n d  a t t a c h e d  a " L E T T E R  O F  I N T E N T

o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

M E M B E R S  
O T H E R  B

M E M B E R S  S I G N I N G  
D O  P A S S



F u n d i n g  I n f o r m a t i o n  
G e n e r a l  F u n d  $ 9 3 6 , 7 1 1 , 8 0 0
O t h e r  F u n d s  6 3 , 2 8 8 , 2 0 0

$1 , 0 0 0 , 0 0 0 , 0 0 0

B Y  F E R G U S O N ,  FAHRENKA1-JP 
IN  T H E  S E N A T E  A N D  K E R T T U L A

S E N A T E  B I L L  NO. 381 

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  eittitled: " A n  A c t  m a k i n g  s p e c i a l  a p p r o p r i a t i o n s  to the P u b l i c

S c h o o l  F o u n d a t i o n  A c c o u n t ;  a n d  p r o v i d i n g  f o r  an 

e f f e c t i v e  d a t e . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. F I N D I N G S .  T h e  l e g i s l a t u r e  f i n d s  t h a t  p u b l i c  s c h o o l  e d u c a­

ti o n  is a m o n g  the h i g h e s t  p r i o r i t i e s  oi s t a t e  g o v e r n m e n t .  E a c h  f i s c a l  

ye ar, the l e g i s l a t u r e  a p p r o p r i a t e s  moi'e t h a n  $ 5 0 0 , 0 0 0 , 0 0 0  or m o r e  t h a n  25 

p e r c e n t  of the e n t i r e  s t a t e  g o v e r n m e n t  o p e r a t i n g  b u d g e t  l o r  a l l  e l e m e n t a r y  

a n d  s e c o n d a r y  e d u c a t i o n  p r o g r a m s  i n  s c h o o l  d i s t r i c t s  t h r o u g h o u t  the state. 

S c h o o l  d i s t r i c t s  r e l y  on  s c a t e  f u n d i n g  to p r o v i d e  for the o v e r w h e l m i n g  

m a j o r i t y  o f  t h e i r  a n n u a l  r e v e n u e .  F u r t h e r ,  s c h o o l  d i s t r i c t s  h a v e  e x p r e s s e d  

e x t r e m e  f r u s t r a t i o n  w i t h  a t t e m p t i n g  to b u d g e t ,  o f f e r  t e a c h e r  c o n t r a c t s  a n d  

p l a n  s c h c o l  p r o g r a m s  s i x  m o n t h s  b e f o r e  k n o w i n g  h o w  m u c h  f u n d i n g  Lhey w i l l  

a c t u a l l y  r e c e i v e  f r o m  the state. T h e r e f o r e ,  the l e g i s l a t u r e  f i n d s  that 

" f o r w a r d  f u n d i n g "  for the p u b l i c  s c h o o l  f o u n d a t i o n  p r o g r a m  is a s t a t e  

g o v e r n m e n t  p r i o r i t y  t h e r e b y  p r o v i d i n g  l o cal s c h o o l  d i s t r i c t s  w i t h  a n n u a l  

f u n d i n g  a m o u n t s  o n e  y e a r  in a d v a n c e .

* Sec. 2. T h e  s u m  of  $ 4 6 3 , 3 5 5 , 9 0 0  is a p p r o p r i a t e d  f r o m  the g e n e r a l  fund 

to the D< p a r t m e n t  o f  E d u c a t i o n  f o r  d e p o s i t  into the P u b l i c  S c h o o l  F o u n d a­

tio n  A c c c u n t  u n d e r  A S  1 4 . 1 7 . 0 1 0  for the f i s c a l  y e a r  e n d i n g  J u n e  30, 1987.

* Sec. 3. T h e  s u m  of $ 2 5 , 6 4 4 , 1 0 0  is a p p r o p r i a t e d  f r o m  the f e d e r a l  

r e c e i p t s  (P.L. 8 1 - 8 7 4 )  to the D e p a r t m e n t  o f  E d u c a t i o n  i n t o  the P u b l i c  

S c h o o l  F o u n d a t i o n  A c c o u n t  u n d e r  A S  1 4 . 1 7 . 0 1 0  f o r  t h e  f i s c a l  y e a r  e n d i n g  

J u n e  30, 1987.

I n t r o d u c e d :  1/31/86
R e fe r r e d :  H e a l t h ,  E d u c a t io n  and

S o c ia l  S e rv ic e s  and F in ance

'O lW d T R T  C O P Y
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* Sec. 4. T h e  s u n  o f  $ 6 , 0 0 0 , 0 0 0  is a p p r o p r i a t e d  f r o m  the P u b l i c  S c h o o l  

F u n d  to the D e p a r t m e n t  of E d u c a t i o n  i n t o  the P u b l i c  S c h o o l  F o u n d a t i o n

A c c o u n t  u n d e r  A S  1 4 . 1 7 . 0 1 0  f o r  the f i s c a l  y e a r  e n d i n g  J u n e  30, 1987.

* Sec. 5. T h e  s u m  o f  $ 4 6 8 , 3 5 5 , 9 0 0  is a p p r o p r i a t e d  f r o m  the g e n e r a l  f u n d  

to the D e p a r t m e n t  o f  E d u c a t i o n  fox’ d e p o s i t  i n t o  the P u b l i c  S c h o o l  F o u n d a­

tio n  A c c o u n t  u n d e r  A S  1 4 . 1 7 . 0 1 0  fox' the f i s c a l  y e a r  e n d i n g  J u n e  30, 1988.

* Sec. 7. The s u m  of  $ 6 , 0 0 0 , 0 0 0  is a p p r o p r i a t e d  f r o m  the P u b l i c  S c h o o l  

F u n d  to the D e p a r t m e n t  of E d u c a t i o n  i n t o  the P u b l i c  S c h o o l  F o u n d a t i o n

A c c o u n t  u n d e r  A S  1 4 . 1 7 . 0 1 0  for the f i s c a l  y e a r  e n d i n g  J u n e  30, 1988.

* Sec. 8. F e d e r a l  o r  o t h e r  p r o g r a m  r e c e i p t s  th a t  e x c e e d  the amour.cs

a p p r o p r i a t e d  in this A c t  a r e  a p p r o p r i a t e d  c o n d i t i o n e d  u p o n  c o m p l i a n c e  w i t h  

the p r o g r a m  r e v i e w  pi'ovision o f  A S  3 7 . 0 7 . 0 8 0 ( h ) .

* Sec. 9. If f e d e r a l  or  o t h e r  p r o g r a m  r e c e i p t s  e x c e e d  the e s t i m a t e s

a p p r o p r i a t e d  b y  th i s  Act, the a p p r o p r i a t i o n  f r o m  s t a t e  f u n d s  f o r  the a f ­

f e c t e d  p r o g r a m  m a y  b e  r e d u c e d  by  the a m o u n t  o f  the e x c e s s  if the r e d u c t i o n s  

a re n o t  i n c o n s i s t e n t  w i t h  a p p l i c a b l e  f e d e r a l  s t a t u t e s .

* Sec. 10. If f e d e r a l  or  o t h e r  p r o g r a m  r e c e i p t s  f a l l  s h o r t  of  the 

e s t i m a t e s  a p p r o p r i a t e d  b y  this Act, the a f f e c t e d  a p p r o p r i a t i o n  s h a l l  be 

r e d u c e d  by the a m o u n t  of the s h o r t f a l l  in r e c e i p t s .

* Sec. 11. T h i s  A c t  t a k e s  e f f e c t  J u l y  1, 1986.

SB 38 1
o
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By F E R G U S O N ,. F ^ R E N K A M P  

K E R T T U L A

ALASKA STATE LEGISLATURE

" A n  A c t  m a k i n g  s p e c i a l  a p p r o­
p r i a t i o n s  t;o t h e  P u b l i c  S c h o o l  
F o u n d a t i o n  A c c o u n t .

Ritroduced in the Senate . . . . 1 / . 3 1 . /  19.86.

H I S T O R Y  IN T H E  S E N A T E

19 86 Read first t im e  and  referred 
to C om m it te e  on

• H E S S  & F I N A N C E  ' 
I t t ^ d T a c f  £ t ^  ~
recommendat ion  that 

R ead  second t im e  and

Read  th ird  t im e and

PASS E f fe c t iv e  D a te  
Yeas Yeas 
Nnys Nays 
Absent Absent 
E xcused  Excused

Recons iderat ion
PASS E f fe c t iv e  Da te  

Yeas Yeas 
Nays Nays 
Absent Absent 
Excused Excused
Reported  correct ly engrossed 
S igned  b y  President 
Sent to House

1

y

3]
Z3

S E C R E T A R Y  O F  T H E  S E N A T E

r ----------------------- ------
H I S T O R Y  IN T H E  H O U S E

19 Read first t im e  and referred 
to C om m it te e  on

Reported back w ith  
recommendat ion  that

Read second t ime and

Read th ird  t im e and

PASS E ffe c t iv e  Da te  
Yeas Yeas 
Nays Nays 
Absent Absent 
Excused  Excused

Recons iderat ion
PASS E f fe c t iv e  Da te  

Yeas Yeas 
Nays Nays 
Absent Absent 
Excused Excused
Reported correctly engrossed 
S igned by Speaker 
Returned to Senate

C H I E F  C L E R K  OF T H E  H O U S E

H I S T O R Y  IN T H E  S E N A T E

19 Rece ived  from House

T o  en ro l l in g

Reported correct ly enro l led  

Sent to Governo r

b y  Governo r

F i l e d  w it h  Lt. Governo r

C hapter No,
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I n t r o d u c e d :  1 / 3 1 / 0 6
R e f e r r e d :  H e a l t h ,  E d u c a t i o n  a n d

S o c i a l  S e r v i c e s  a n d  F i n a n c e

Funding, I n f o r m a t i o n  
G e n e r a l  F u n d  $ 9 3 6 , 7 1 1 , 8 0 0
O t h e r  F u n d s 6 3 , 2 8 8 , 2 0 0

$1,000,000,000

IN  T H E  S E N A T E
B Y  F E R G U S O N ,  F A H R E N K A M P  
A N D  K E R T T U L A

S E N A T E  B I L L  NO. 381 

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  m a k i n g  s p e c i a l  a p p r o p r i a t i o n s  to t h e  P u b l i c

S c h o o l  F o u n d a t i o n  A c c o u n t ;  a n d  p r o v i d i n g  fo r  an  

e f f e c t i v e  d a t e . "

BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. F I N D I N G S .  T h e  l e g i s l a t u r e  f i n d s  t h a t  p u b l i c  s c h o o l  e d u c a­

t i o n  is a m o n g  the h i g h e s t  p r i o r i t i e s  of  s t a t e  g o v e r n m e n t .  E a c h  f i s c a l

y e ar, t he l e g i s l a t u r e  a p p r o p r i a t e s  m o r e  t h a n  $ 5 0 0 , 0 0 0 , 0 0 0  or  m o r e  t h a n  25 

p e r c e n t  of the e n t i r e  s t a t e  g o v e r n m e n t  o p e r a t i n g  b u d g e t  f or al l  e l e m e n t a r y  

a n d  s e c o n d a r y  e d u c a t i o n  p r o g r a m s  in  s c h o o l  d i s t r i c t s  t h r o u g h o u t  t h e  stat e .  

S c h o o l  d i s t r i c t s  r e l y  o n  s t a t e  f u n d i n g  to p r o v i d e  f o r  t he o v e r w h e l m i n g  

m a j o r i t y  o f  t h e i r  a n n u a l  r e v e n u e , F u r t h e r ,  s c h o o l  d i s t r i c t s  h a v e  e x p r e s s e d  

e x t r e m e  f r u s t r a t i o n  w i c h  a t t e m p t i n g  to  b u d g e t ,  o f f e r  t e a c h e r  c o n t r a c t s  a nd 

p l a n  s c h o o l  p r o g r a m s  s i x  m o n t h s  b e f o r e  k n o w i n g  h o w  m u c h  f u n d i n g  t h e y  w i l l  

a c t u a l l y  r e c e i v e  f r o m  the s t ate. T h e r e f o r e ,  the l e g i s l a t u r e  f i n d s  tha t  

" f o r w a r d  f u n d i n g "  f o r  the p u b l i c  s c h o o l  f o u n d a t i o n  p r o g r a m  is a s t a t e  

g o v e r n m e n t  p r i o r i t y  t h e r e b y  p r o v i d i n g  l o c a l  s c h o o l  d i s t r i c t s  w i t h  a n n u a l

f u n d i n g  a m o u n t s  o ne y e a r  i n  a d v a n c e .

* Sec. 2. T h e  s u m  of $ 4 6 8 , 3 5 5 , 9 0 0  is a p p r o p r i a t e d  f r o m  t h e  g e n e r a l  f u n d  

to the D e p a r t m e n t  of E d u c a t i o n  f o r  d e p o s i t  int o  the P u b l i c  S c h o o l  F o u n d a­

t i o n  A c c o u n t  u n d e r  A S  1 4 . 1 7 . 0 1 0  f o r  t h e  f i s c a l  y e a r  e n d i n g  J u n e  30, 1987.

* Sec. 3, T h e  s u m  of $ 2 5 , 6 4 4 , 1 0 0  is a p p r o p r i a t e d  f r o m  t h e  f e d e r a l  

r e c e i p t s  (P.L. 8 1 - 8 7 4 )  to the D e p a r t m e n t  of E d u c a t i o n  i n t o  t h e  P u b l i c  

S c h o o l  F o u n d a t i o n  A c c o u n t  u n d e r  A S  1 4 . 1 7 . 0 1 0  f o r  the fiscal y e a r  e n d i n g  

J u n e  30, 1987.
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1 * Sec. 4. Th e  s u m  of $ 6 , 0 0 0 , 0 0 0  is a p p r o p r i a t e d  f r o m  the P u b l i c  S c h o o l

2 F u n d  to t he D e p a r t m e n t  of E d u c a t i o n  i n t o  t he P u b l i c  S c h o o l  F o u n d a t i o n

3 A c c o u n t  u n d e r  A S  1 4 . 1 7 . 0 1 0  for t h e  f i s c a l  y e a r  e n d i n g  J u n e  30, 1987.

4  * Sec. 5. T h e  s u m  of $ 4 6 8 , 3 5 5 , 9 0 0  is a p p r o p r i a t e d  f r o m  t h e  g e n e r a l  fun d

5 to the D e p a r t m e n t  of E d u c a t i o n  f o r  d e p o s i t  i n t o  t he P u b l i c  S c h o o l  F o u n d a -

6 t i o n  A c c o u n t  u n d e r  A S  1 4 . 1 7 . 0 1 0  f or t h e  f i s c a l  y e a r  e n d i n g  J u n e  30, 1988.

7 * Sec. 7. T h e  s u m  of $ 6 , 0 0 0 , 0 0 0  is a p p r o p r i a t e d  f r o m  t he P u b l i c  S c h o o l

8 F u n d  to the D e p a r t m e n t  of  E d u c a t i o n  i n t o  t he P u b l i c  S c h o o l  F o u n d a t i o n

9 A c c o u n t  u n d e r  A S  1 4 . 1 7 . 0 1 0  f or t h e  f i s c a l  y e a r  e n d i n g  J u n e  30, 1988.

10 * Sec. 8 . F e d e r a l  or  o t h e r  p r o g r a m  r e c e i p t s  tha t  e x c e e d  the a m o u n t s

11  a p p r o p r i a t e d  in  this A c t  a r e  a p p r o p r i a t e d  c o n d i t i o n e d  u p o n  c o m p l i a n c e  w i t h

12 the p r o g r a m  r e v i e w  p r o v i s i o n  of  A S  3 7 . 0 7 . 0 8 0 ( h ) .

13 * Sec. 9. If f e d e r a l  o r  o t h e r  p r o g r a m  r e c e i p t s  e x c e e d  the e s t i m a t e s

14 a p p r o p r i a t e d  by thi s  Act, t he a p p r o p r i a t i o n  f r o m  s t a t e  f u nds f o r  t he af-

15 f e c t e d  p r o g r a m  m a y  be r e d u c e d  by the a m o u n t  of t h e  e x c e s s  if t he r e d u c t i o n s

16 are not i n c o n s i s t e n t  w i t h  a p p l i c a b l e  f e d e r a l  s t a t u t e s .

17 *  Sec. 10. If f e d e r a l  or  o t h e r  p r o g r a m  r e c e i p t s  fall s h o r t  of the

18 e s t i m a t e s  a p p r o p r i a t e d  b y  this Act, the a f f e c t e d  a p p r o p r i a t i o n  s h a l l  be

19 r e d u c e d  oy the a m o u n t  of the s h o r t f a l l  in  r e c e i p t s .

20 * Sec. 11. T h i s  A c t  t a k e s  e f f e c t  J u l y  1, 1986.
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D a t e

'•Vi
M r .  P r e s i d e n t

T h e  C o m m i t t e e  o n
H E S S

m a k i n g  s p e c i a l  a p p r o p r i a t i o n s  to 
efd.

a n d  (a m a j o r i t y  o f  the 
t h e  f o l l o w i n g

do D a s s

d o  p a s s

c o n s i d e r e d  SB ^81

l i e  S c h o o l  F o u n d a t i o n  A c c o u n t ;

) (t h e  c o m m i t t e e )  r e p o r t s  it b a c k  w i t h

c h e d  a m e n d m e n t ( s )  

o r  a d o p t  CS f o rr e p l a c e  
n e w  t i t l e
s a m e  t i m l e  a n d  r e c o m m e n d s  

a n d  a t t a c h e d  a ’’L E T T E R  O F  I N T E N T "

ts it b a c k  w i t h o u t  r e c o m m e n d a t i o n  

r e c o m m e n d s  r e f e r r a l  to
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