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s a t i s f a c t i o n  of the c l a i m  for the m o n e y  or p r o p e r t y  or to the effect 

s p e c i f i e d  in the offer, w i t h  cost then accrued. If w i t h i n  10 days 

a f t e r  the s e rvice of the o f f e r  the a d v e r s e  pa rty serves written, notice 

that the o f f e r  is accepted, e i t h e r  p a r t y  m a y  then file the offer and 

n o t i c e  of a c c e p t a n c e  t o g e t h e r  w i t h  p r o o f  of service, and the clerk 

shall e n t e r  judgment. A n  offer n o t  a c c e p t e d  w i t h i n  10 days is c o n­

sid e r e d  w i t h d r a w n  and e v i d e n c e  of that o f f e r  is not a d m i s s i b l e  except
i

in a p r o c e e d i n g  to d e t e r m i n e  the f o r m  o f  j u d g m e n t  a f t e r  verdict. If 

the j u d g m e n t  f i n a l l y  e n t e r e d  on the c l a i m  as to w h i c h  an offer has 

b e e n  m a d e  u n d e r  this s e c t i o n  is not m o r e  f a v o r a b l e  to the o f f e r e e  than 

the offer, the i n t ere st a w a r d e d  u n d e r  AS 4 5 . 4 5 . 010(a) and a c c r u e d  up 

to the date j u d g m e n t  is e n t e r e d  shall be a d j u s t e d  as follows:

Cl) if the o f f e r e e  is the p a r t y  m a k i n g  the claim, the

interest rate shall be r e d u c e d  b y  two p e r c e n t  a year;

(2) if the o f f e r e e  is the p a r t y  d e f e n d i n g  a g a i n s t  the

claim, the i n t e r e s t  rate shall be i n c r e a s e d  by two p e r c e n t  a year.

* Sec. 5. AS 0 9 . 3 0 . 0 7 0  is a m e n d e d  to read:

Sec. 09.30 .070. I N T E R E S T  O N  J U D G M E N T S .  The rate of i n t e r e s t  on

j u d g m e n t s  and decrees for the p a y m e n t  o f  m o n e y  is equal to the 12th

.F e deral R e s e r v e  d i s t r i c t  d i s c o u n t  r a t e  as d e t e r m i n e d  u n d e r  AS 45.45.- 

010(b) [10.5 P E R C E N T  A  YEAR], e x c e p t  that a j u d g m e n t  or d e c r e e  founded 

on a c o n t r a c t  in w r i t i n g ,  p r o v i d i n g  for the p a y m e n t  o f  i n t erest until 

p a i d  at a s p e c i f i e d  rate n o t  e x c e e d i n g  the legal rate of i n t e r e s t  fcr

that type of contract, b e a r s  i n t e r e s t  at the rate s p e c i f i e d  in the

c o n t r a c t  if the i n t e r e s t  rate is set out in the j u d g m e n t  or decree.

* Sec. 6. AS 0 9 . 3 0 . 0 7 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(b) E x c e p t  w h e n  the court  finds that the p a r ties h a v e  agreed

otherwise, p r e j u d g m e n t  i n t e r e s t  a c c r u e s  f r o m  the dav p r o c e s s  is served
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* Sec. 7. AS 0 9 . 4 3 . 1 1 0  is a m e n d e d  to read:

Sec. 09.43.110. C O N F I R M A T I O N  O F  A N  AWARD. Upon a p p l i c a t i o n  of

a party, the court shall c o n f i r m  an a w a r d  unless

(1) w i t h i n  the time limits i m p o s e d  by AS 09.4 3.120 and

0 9 . 4 3 . 1 3 0  g r o u n d s  are u r g e d  for v a c a t i n g  or m o d i f y i n g  or correct ing 

the award, in w h i c h  case the court shall p r o c e e d  as p r o v i d e d  in

AS 0 9 . 4 3 . 1 2 0  and 0 9 . 4 3 . 1 3 0 ; or

(2) an a p peal is taken u n d e r  AS 0 9 . 4 3 . 1 6 0 ( c ) .

* Sec. 8. AS 0 9 . 4 3 . 1 6 0  is a m e n d e d  b y  a d d i n g  a n e w  subsection to read:

(c) A n  a w a r d  m a d e  as a r e s u l t  of a r b i t r a t i o n  r e q u i r e d  by AS 09.-

10.075 m a y  be a p p e a l e d  to the d i s t r i c t  court. The appeal shall be

filed w i t h i n  60 days after n o t i c e  of an a war d is made under

AS 09.43.080. The court shall gr ant a trial de novo if an a ppeal is

filed u n d e r  this subsection.

* Sec. 9. AS 0 9 . 5 5 . 5 4 8  is r e p e a l e d  and r e e n a c t e d  to read:

Sec. 09.55.54 8. AWARDS. E x c e p t  as p r o v i d e d  in AS 09.17, damages

in a m a l p r a c t i c e  a c t i o n  shall be a w a r d e d  in a c c o r d a n c e  w i t h  principles

of the c o m m o n  law.

* Sec. 10. AS 0 9 . 6 0 . 0 1 0  is r e p e a l e d  and r e e n a c t e d  to read:

Sec. 09.60. 010. C OSTS A N D  A T T O R N E Y  FEES A L L O W E D  P R E V A I L I N G

PARTY. The s u p r e m e  court shall d e t e r m i n e  by rule or order the costs, 

if any, that m a y  be a l l o w e d  a p r e v a i l i n g  p a r t y  in a civil action.

U nless s p e c i f i c a l l y  a u t h o r i z e d  by s t a t u t e  or by a g r e emen t b e t w e e n  the

parties, a t t o r n e y  fees m a y  n o t  be a w a r d e d  to a p a r t y  in a civil

action.

* Sec. 11. AS 09.60 is a m e n d e d  by a d d i n g  a n e w  section to read:

Sec. 09.60.035. COSTS A N D  A T T O R N E Y  FEES A L L O W E D  FOR A R B I T R A T I O N

APPEAL. If a p a r t y  a p p e a l s  an a w a r d  m a d e  as a result of a r b i t r a t i o n

r e q u i r e d  by AS 09.10.075, and the a p p e l l a t e  court i 
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d e c r eases the a w a r d  b y  m o r e  than 10 percent, the p r e v a i l i n g  party on 

a ppea l shall a l s o  be a w a r d e d  actual costs and a t t o r n e y  fees incurred 

as a r e s u l t  of the appeal.

Sec. 12. AS 2 2 . 1 5 . 0 3 0 ( a )  is a m e n d e d  to read:

(a) The d i s t r i c t  court has j u r i s d i c t i o n  of civil cases ar.d

p r o c e e d i n g s  as follows:

(1) for the r e c o v e r y  of m o n e y  or damages w h e n  the amount 

c l a i m e d  e x c l u s i v e  of costs, interest and a t t o r n e y  fees does not exceed 

$25,000;

(2) for the r e c o v e r y  of s p e c i f i c  p e r s o n a l  property, when 

the v a l u e  of the p r o p e r t y  c l a i m e d  and the damages for the d e t e n t i o n  do 

n ot e xceed $25,000;

(3) for the r e c o v e r y  of a p e n a l t y  or forfeiture, w h e ther 

g i v e n  by s t a t u t e  or a r i s i n g  out of contract, not e x c e e d i n g  $25,000;

(4) to give j u d g m e n t  w i t h o u t  a c t i o n  u p o n  the c o n f e s s i o n  cf 

the d e f e n d a n t  for any o f  the cases s p e c i f i e d  in this section, except 

for a p e n a l t y  or f o r f e i t u r e  i m p o sed b y  statute;

(5) for e s t a b l i s h i n g  the fact of death of any p e r s o n  in the 

m a n n e r  p r e s c r i b e d  in AS 0 9 . 5 5.0 20 - 09.55.060;

(6) for the r e c o v e r y  of the p o s s e s s i o n  of p r e mis es in the 

m a n n e r  p r o v i d e d  u n d e r  A S  09 .45 . 0 7 0  - 0 9 . 4 5 . 1 6 0  w h e n  the v a l u e  of the 

p r o p e r t y  or of the a r r e a r s  and damage to the p r o p e r t y  does not exceed 

$25,000;

(7) for the f o r e c l o s u r e  of a lien w h e n  the a mo unt in c o n­

tro v e r s y  does n o t  e x c e e d  $25,000;

(8) for the r e c o v e r y  of m o n e y  or dama ges in m o t o r  vehicle 

tort cases w h e n  the a m o u n t  c l a i m e d  e x c l u s i v e  of costs, intere st and 

a t t o r n e y  fees does n o t  e x c e e d  $25,000;

(9) o v e r  c i v i l  a c t io ns for t aking u t i l i t y  service and for

m
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damages to or i n t e r f e r e n c e  w i t h  a u t i l i t y  line f i l e d  u n d e r  AS 42.20.- 

030;

(10) o v e r  cases i n v o l v i n g  i n j u n c t i v e  r e l i e f  for domestic 

v i o l e n c e  u n d e r  AS 2 5 . 3 5.010  and 25.35.020j_

(11) o v e r  an appeal bv a p a r t y  to an a r b i t r a t i o n  awa rd under 

AS 0 9 . 4 3 . 1 6 0 ( c ) .

* Sec. 13. A S  09.16.010, 09.16.020, 09.16.030, 09.16.040, 09.16.050, 

and 09 .16.060 are repealed.

* Sec. 14. AS 09. 17.030 and 09. 17.060 e n a c t e d  in sec. 3 of this Act

have the e f f e c t  of a m e n d i n g  A l a s k a  Rule of C i v i l  P r o c e d u r e  49 by requiring

the jury to a n s w e r  the special i n t e r r o g a t o r i e s  listed in AS 09.17.060 

r e g a r d i n g  the a m o u n t  of damages and the p e r c e n t a g e s  of fault to be a l l o­

cated among the p a r t i e s  and to itemize the v e r d i c t  r e g a r d i n g  e c o n o m i c  ar.d 

n o n e c o n o m i c  loss as s p e c i f i e d  in AS 09.17.030.

* Sec. 15. AS 0 9 . 1 7 . 0 6 0  e n a c t e d  in sec. 3 of this Act has the e f f e c t  of

amendin g A l a s k a  R u l e  of Civil P r o c e d u r e  52 b y  r e q u i r i n g  the court to make

specific find i n g s  r e g a r d i n g  the amount of d a m a g e s  and the p e r c e n t a g e s  of 

fault to be a l l o c a t e d  a m o n g  the parties.

* Sec. 16. AS 09. 17.030 and 0 9 . 1 7 .060 e n a c t e d  in sec. 3 of this Act

have, the e ff ect o f  a m e n d i n g  A l a s k a  Rule of C i v i l  P r o c e d u r e  58 by r e q u i r i n g

the court to i n c l u d e  a specific item in its judgment.

* Sec. 17. AS 0 9 . 1 7 . 0 4 0  e n a c t e d  in sec. 3 of this Act has the effect of

a m e n d i n g  A l a s k a  R u l e  of Civil P r o c e d u r e  11 b y  r e q u i r i n g  v e r i f i c a t i o n  of 

c e r t a i n  pleadings.

* Sec. 18. AS 0 9 . 1 7 . 0 8 0  e n a c t e d  in sec. 3 of this Act has the effect of 

a m e nding A l a s k a  Rule of C i vil P r o c e d u r e  82 b y  limiting the amount that 

could be a w a r d e d  as a t t o r n e y  fees in an a c t i o n  for p e r s o n a l  i n j u r y  or 

p r o p e r t y  damage.

* Sec. 19.Sec. 19. A S  0 9 . 3 0 . 0 7 0 ( b )  as added b y  sec. 6 of this Act has the 

CSSB 377 (Fin) .-12- ..



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

J®L
fife
m

uivni i wuros. ucu-ir i .vvjcus. jAnr i.

effect of a m e n d i n g  A l a s k a  Rule  of C i v i l  P r o c e d u r e  68 by p r o v i d i n g  that 

p r e j u d g m e n t  i n t e r e s t  a c crues  f r o m  the d ay process is s e r v e d  on the d e f e n­

dant .

* Sec. 20. AS 09.6 0.010 as a m e n d e d  by sec. 10 of this A c t  has the 

e ffec t of a m e n d i n g  A l a s k a  Rule of C i v i l  P r o c e d u r e  82 by p r o h i b i t i n g  the 

a w a r d  of a t t o r n e y  fees, u nless a l l o w e d  by statute or by a g r e e m e n t  o f  the 

p a r t i e s .

* Sec. 21. A P P L I C A B I L I T Y .  Sections 1 - 13 of this A c t  a p p l y  to all 

causes of a ct ion a c c r u i n g  after the e f f e c t i v e  date of this Act, e x cept that 

AS 09.17.055(b) e n a c t e d  in sec. 3 of this Act applies to all co ntracts for 

the p r o v i s i o n  of c o l l a t e r a l  b e n e f i t s  that are formed or r e n e w e d  after the 

e f f e c t i v e  date of this Act.

* Sec. 22. SEVERABILITY. If any p r o v i s i o n  of this Act, or the a p p l i c a­

tion thereof to any p e r s o n  or c i r c u m s t a n c e  is h e l d  invalid, the r e m a i n d e r  

of this Act and the a p p l i c a t i o n  to o ther  p e rsons or c i r c u m s t a n c e s  shall not 

be a f f e c t e d  thereby.

* Sec. 23. L E G I S L A T I V E  INTENT. The l e g i s l a t u r e  intends that the

changes m a d e  in this A c t  to the code of civil p r o c e d u r e  s h o u l d  be r e v i e w e d  

three years after the e f f e c t i v e  date of the Act, to d e t e r m i n e  if a d ditional 

m o d i f i c a t i o n s  or changes are necessary. To a c h i e v e  e f f e c t i v e  review, the 

l e g i s l a t u r e  reque s t s  that the governor- direct the d i v i s i o n  of i n s u r a n c e  to 

m o n i t o r  the effect of this A c t  on p r e m i u m s  b e i n g  c h a r g e d  for l i a b i l i t y  

i n s u r a n c e  and to r e p o r t  the effect to the l e g i s l a t u r e  no later than

M a r c h  1, in 1987, 1988, and 1989.

* Sec. 2k. E x cept for AS 09.1 7.080, a d d e d  by sec. 3 of this Act, this

Act takes effect i m m e d i a t e l y  in a c c o r d a n c e  w i t h  AS 0 1 . 10.0 70(c),

* Sec. 25. AS 09.17.080, a d d e d  by sec. 3 of this Act, o n l y  takes effect

if sec. 10 of this A c t  does n o t  pass e a c h  h o u s e  of the l e g i s l a t u r e  b y  at
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effect i m m e d i a t e l y  u n d e r  A S  01 .10.070(c).
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A M E N D M E N T  1

es 2 0-27 andr i d ^ naert  t h e  following: 

D N E C O N O H X e  DAMAGES. In a n  a c t i o n  to 

l O M i r i n j u r y  b a s e d  o n  n e gl igence, 

l o sse s sh all b e  l i m i t e d  t o  

m f f e t i n g ,  inconv e n i e n c e ,  p h y s i c a l  

it, l o s s  ^  e n j o y m e n t  o f  l i f e  and

 ---  jr uoiuage.



A m e n d m e n t  1 . L i m i t s  on Noneconomic.. D a m a g e . D a m a g e s  in 

t o r t  a c t i o n s  a r e  of t w o  types: (1) e c o n o m i c  d a m a g e s  w h i c h

c o n s i s t  of m e d i c a l  e x p e n s e s  a n d  w a g e  loss? a n d  (2) 

n o n e c o n o m i c  d a m a g e s  w h i c h  c o n s i s t  of p a i n  a n d  suffering, 

di s f i g u r e m e n t ,  l o s s  o f  e n j o y m e n t  o f  l i f e  a n d  t h e  like.

U n d e r  p r e s e n t  law, j u r i e s  l u m p  b o t h  o f  t h e s e  c a t e g o r i e s  in 

on e  t o t a l  award, w i t h  t h e  r e s u l t  t h a t  n o  o n e  in A l a s k a  has 

any idea h o w  m u c h  m o n e y  j u r i e s  h a v e  a w a r d e d  in t h e  p a s t  for 

p a i n  and. suffering. T h e  o n l y  t h i n g  w e  d o  k n o w  is t h a t  the 

v a s t  m a j o r i t y  of n e g l i g e n c e  c a s e s  a r e  for smal l so

t h a t  t h e  n u m b e r  o f  c a s e s  t h a t  w i l l  b e  a f f e c t e d  b# i l i m i t  of 

$ 5 0 0 , 0 0 0  o n  n o n e c o n o m i c  d a m a g e s  w i l l  b e  minimal . I m p o s i n g  a 

li m i t  t h e n  w i l l  s e r i o u s l y  i m p a c t  a v e r y  few p e o p l e  w i t h  

c a t a s t r o p h i c  i n j u r i e s  w i t h  n o  k n o w n  c o r r e s p o n d i n g  p u b l i c  

benefit. U n t i l  t h e  l e g i s l a t u r e  h a s  s o m e  k n o w l e d g e  o f  w h o  

w i l l  b e  a f f e c t e d  a n d  h o w  m u c h  t h e y  w i l l  b e  affected? it 

s h o u l d  a d o p t  n o  l i m i t s  b u t  l e a v e  it t o  j u r i e s  t o  d e c i d e  w h a t  

is f a i r  in p a r t i c u l a r  cases. If t h e  l e g i s l a t u r e  d o e s  a dopt 

a limit, it w i l l  b e  s u b s t i t u t i n g  its judgment, h a v i n g  h e a r d  

n o  e v i d e n c e  in a n y  case, for t h a t  of j u r i e s  w h i c h  h a v e  h e a r d  

all cf t h e  evidence.

T h e  p r o p o s e d  a m e n d m e n t  d e s c r i b e s  w h a t  t y p e s  of d a m a g e s  

m a y  b e  a w a r d e d  b y  a j u r y  b u t  r e m o v e s  t h e  l i m i t  on 

n o n e c o n o m i c  damages. A n o t h e r  s e c t i o n  o f  t h e  bill, Sec. 

09.17.030, w o u l d  r e q u i r e  j u r i e s  t o  s p e c i f y  in t h e i r  v e r d i c t s

1

t



h o w  m u c h  m o n e y  is b e i n g  a w a r d e d  for n o n e c o n o m i c  damages.

T h i s  p r o v i s i o n  w i l l  at l e a s t  p r o v i d e  t h e  k i n d  of i n f o r m a t i o n  

n e c e s s a r y  for t h e  l e g i s l a t u r e  t o  m a k e  a r e a s o n e d  j u d g m e n t  at 

some f u t u r e  time as to t h e  n e e d  for a n d  i m p a c t  of a 

s t a t u t o r i l y  m a n d a t e d  l i m i t  o n  n o n e c o n o m i c  damages.



AMEHDMEN.T_3.

D e l a t e  m a t e r i a l  f r o m  p a g e  2 lines  28 t h r o u g h  p a g e  3, 

l i n e  4, a n a H n s e r t  the following:

Sec. 09.17><*20. P U N I T I V E  D A M A G E S ./ ( a )  P u n i t i v e  

d a m a g e s  m a y  n o t  b e  a w a r d e d  in a n  action, w h e t h e r  in tort, 

c ontract, o r  o t h e r w i s e / N i n l e s s  s u p p o r t e d  b y  c l e a r  and 

c o n v i n c i n g  evidence. F i f t y \ p e r c e n t  of any p u n i t i v e  or 

e x e m p l a r y  d a m a g e s  t h a t  m a y  b e  a d j u d g e d  a g a i n s t  t h e  p a r t y  

d e f e n d i n g  t h e  c l a i m  shall/lse a w a r d e & t o  t he b e n e f i t  of the 

s t a t e  a n d  w h e n  p a i d  " o s i t o d  in t h e  g e h e r a l  fund.

(b) T h e  a m o u n t  p u n i t i v e  d a m a g e s  a i W d e d  t o  the 

s t a t e  shal l b e  c o n s i d e r e d  a p a r t  o f  the a m o u n t \ r e c o v e r e d  b y  

t h e  c l a i m i n g  p a r t y  for p u r p o s e s  of c a l c u l a t i n g  a r \ a w a r d  of 

a t t o r n e y  fee^. \

(c) .Except for p u r p o s e s  o f  s e e k i n g  e x e c u t i o n  on V  

judgment/, t h e  s t ate m a y  not: b r i n g  o r  b e  j o i n e d  in an a c t i o n  

b a s e d / o n  p u n i t i v e  d a m a g e s  t h a t  m a y  be a w a r d e d  u n d e r  this 

section.



A m e n d m e n t  2 . P u n i t i v e  D a m a g e s . P u n i t i v e  d a m a g e s  u n d e r  

p r e s e n t  l a w  c a n  o n l y  b e  a w a r d e d  w h e n  a p a r t i e s  c o n d u c t  is in 

"r e c k l e s s  d i s r e g a r d "  o f  the r i g h t s  o f  others, o r  d o n e  w i t h  

m a l i c e  t o w a r d  another. T h e  l e a d i n g  c a s e  in A l a s k a  i n v o l v e d  

a g u n  m a n u f a c t u r e r  w h o  k n e w  a g u n  w a s  d e f e c t i v e  a n d  l i k e l y  

t o  c a u s e  s e r i o u s  i n j u r y  t o  a p e r s o n  u s i n g  t h e  gun. T h e  

m a n u f a c t u r e r  k n e w  t h e  d e f e c t  c o u l d  b e  r e m e d i e d  for less t h a n  

$ 1 . 7 5 / g u n  b u t  still d e c i d e d  t o  sell  it t o  t h e  p u b l i c  w i t h o u t  

m o d i f i c a t i o n .  S i n c e  t h e  m a n u f a c t u r e r  h a d  n o  m a l i c e  t o w a r d  

a n y  p a r t i c u l a r  i n d i v i d u a l  and t h e  c o n d u c t  w a s  n o t  a crime, 

it w o u l d  n o t  b e  s u b j e c t  to p u n i t i v e  d a m a g e s  u n d e r  this bill. 

It was, however, c o n d u c t  w h i c h  r e c k l e s s l y  d i s r e g a r d e d  t h e  

s a f e t y  of p e r s o n s  u s i n g  t h e  product.

T h e  a m e n d m e n t  r e t u r n s  t o  the S e n a t e  J u d i c i a r y  version. 

It d o e s  n o t  e f f e c t  t h e  s t a n d a r d s  u n d e r  w h i c h  p u n i t i v e

d a m a g e s  m a y  b e  a w a r d e d  b u t  d o e s  e f f e c t  w h o  g e t s  them. Since

t h e y  a r e  in t h e  n a t u r e  o f  a c i v i l  fine, 50 p e r c e n t  of t h e m

w i l l  g o  to the p u blic ? t o  p r o v i d e  a n  i n c e n t i v e  for a

p l a i n t i f f  t o  s e e k  them, the r e m a i n i n g  50 p e r c e n t  w i l l  g o  to 

th e  p laintiff. U n d e r  p r e s e n t  l a w  all p u n i t i v e  d a m a g e s  g o  to 

t h e  plaintif f.



*

C O N T I N U A T I O N  o f  FISCAL N O TE  AN ALYSIS

For Bill/Resolution No. cssb T il

T h e  c o m m i t t e e  s u b s t i t u t e  for this b i l l  calls for a 
study of the c u r r e n t  i n s u r a n c e  crisis.

First, a d e t a i l e d  a n d  t h o r o u g h  e x a m i n a t i o n  w i l l  be 
u n d e r t a k e n  of c l o s e d  claims b y  line in A l a s k a  for i n s u r a n c e  
c o m p a n i e s  d oi ng b u s i n e s s  in Alaska. Second, a t h o r o u g h  
e x a m i n a t i o n  w i l l  b e  m a d e  of i n s u r a n c e  c o m p a n y  f i n a n c i a l  
o perat i o n s ,  e x p e nditures, and p r o f i t a b i l i t y .

F r o m  the c l o s e d  claims study w e  w i l l  b e  a b l e  to
i d e n t i f y :

(a) the extent to w h i c h  the legal s y s t e m  h a s  or has n o t  b e e n  the 
cause of d r a matic l i a b i l i t y  i n s u r a n c e  p r e m i u m  i n c r e a s e s  and 
c o v e r a g e  r e d u c t i o n  in crisis lines in A l aska;

(b) h o w  v i c t i m s  are f a r i n g  u n d e r  the p r e s e n t  system; and

(c) w h a t  the v a r i o u s  s p e c i f i c  tort r e f o r m  p r o p o s a l s  w i l l  
a c t u a l l y  accomplish.

T h e  a n a l y s i s  of i n s u r a n c e  c o m p a n y  f i n a n c e s  w i l l  e n a b l e  u s ' t o  
determine:

(a) the e x tent to w h i c h  d r a m a t i c  l i a b i l i t y  i n s u r a n c e  rate 
i n c r e a s e s  and c o v erage l i m i t a t i o n s  in A l a s k a  are -- or are n o t
■ co s t - j u s t i f i e d ,

(b) w h a t  a l t e r n a t i v e s  exist to l i m i t i n g  c o v e r a g e  a n d . r a i s i n g  
rates; and

(c) the l e g i s l a t i v e  a n d / o r  r e g u l a t o r y  a c t i o n s  w h i c h  m a y  be 
n e c e s s a r y  to r e s o l v e  the S t ate's  l i a b i l i t y  i n s u r a n c e  crisis.

In order to u n d e r t a k e  the study the D e p a r t m e n t  of L a w  
w i l l  h i r e  o u t s i d e  f i n a n c i a l  m a n a g e m e n t  e x p e r t s  to d e t e r m i n e  the 
c auses o f  the e x i s t i n g  i n s u r a n c e  situation, and tc a d v i s e  of 
p o s s i b l e  c o r r e c t i v e  actions.

page 2 0f  2



A K M E N D M E N T  NO. 7

P a g e  5, l i n e  28, d e l e t e •for a p p o i n t e d ^
yWv/i*.-- * Xti

j o f f i c i a l "
ftlchl'ij

j&uruJ&i'-')

P u r p o s e  —  i n c l u d i n g  all a p p o i n t e d  m u n i c i p a l  o f f i c i a l s  

in a s e c t i o n  g r a n t i n g  b l a n k e t  i m m u n i t y  is o v e r l y  broad.

A M E N D M E N T  N O  8 

P a g e  8, d e l e t e  lines 3-13.

P u r p o s e  —  R e t u r n s  t o  e x i s t i n g  s y s t e m  o f  a l l o w i n g  

p e r s o n s  t o  m a k e  t h e i r  o w n  c o n t r a c t u a l  a r r a n g e m e n t s  w i t h  

t h e i r  o w n  attorneys.

A M E N D M E N T  NO. 9 ^

P a g e  9, l i n e s  28^2^, delete, " p r o c e s s  is s e r v e d  o n  the^ 

d e f e n d a n t "  a n d  i n s e r t ^ " t h e  c a u s e  of-'-action^accures."

P u r p o s e  —  t o  p r e s e r v e ^ x i ^ s t i n g  l a w  r e l a t i n g  to 

p r e j u d g m e n t  interest-by^ s t a t i n g  that-^such i n t e r e s t  a c c rues 

f r o m  t h e  date'^of injury.

A M E N D M E N T  NO. 10
/T • , j

iriai^an<a n d  r e n u m b e rP a g e  10, l ines l9^Z5, d e l e t e  all mate: 

r e m a i n i n g  s e c t i o n s  a c c c ^ ^ y x y

P u r p o s e  —  t o  r e t a i n  R u l e  8 ^ ^ ^ o v i d i n g  for p a r t i a l  

c o m p e n s a t i o n  of a t t o r n e y  fees for all p r e v a i l i n g  p a r t i e s  in
• Mcvr/I t i - xi-f ? l { :  M u ted  

(^ofyzsbtA by



A m e n d m e n t  #5

D e l e t e  all m a t e r i a l  on p a g e  7, lines 2 - 2 5 ,  a n d  i n s e r t  t h e  
following: /

Sec. 09.17.060. A P P O R T I O N M E N T  O F  DAMAGES, /(a) In all 
a c t i o n s \ n v o l v i n g  f a u l t  of m o r e  t h a n  one p a r t y y t o  t h e  action, 
i n c l u d n g  t h i r d - p a r t y  d e f e n d a n t s  and p e r s o n s  w h o  h a v e  b e e n  
r e l e a s e d  u n d e r  A S  09.17.070, t h e  court, u n l e s s  o t h e r w i s e  
a g r e e d  b y  ari parties, shall i n s t r u c t  t h e  j)iry to a n s w e r  
sp e c i a l  i n t e r r o g a t o r i e s  or, if t h e r e  is no/jury, shall m a k e  
findings, i n d i c a t i n g  /

(1) the\iamount of d a m a g e s  e a c h  c l a i m a n t  w o u l d  b e  
e n t i t l e d  t o  r e c o v e r \ i f  c o n t r i b u t o r y  f ault is d i s r e g a r d e d ;  a nd

(2) t h e  p e r c e n t a g e  of the t o t a l  f ault of all o f  the 
p a r t i e s  t o  e a c h  c l a i m  t h ^ t  is a l l o c a t e d  t o  e a c h  claimant, 
d efendant, t h i r d - p a r t y  d e f e n d a n t ,/and p e r s o n  w h o  h a s  b e e n  
r e l e a s e d  f r o m  l i a b i l i t y  u n & e r  A S / 09.17.070.

(b) In d e t e r m i n i n g  the p e r c e n t a g e s  of fault, t h e  t r i e r  
of fact s hall c o n s i d e r  b o t h  t;he\iature of t h e  c o n d u c t  of e a c h  
p a r t y  at f a u l t  a n d  t h e  e x t e n t  o f t h e  c a usal r e l a t i o n  b e t w e e n  
t h e  c o n d u c t  a n d  t h e  d a m a g e s 7claimeck T h e  t r i e r  of fact m a y  
d e t e r m i n e  t h a t  t w o  o r  m o r e / p e r s o n s  are t o  b e  t r e a t e d  as a 
s ingle p a r t y  if t h e i r  c o n d u c t  w a s  a c k u s e  of the d a m a g e s  
c l a i m e d  a n d  the s e p a r a t e  a c t  o r  o m i s s i o n  of e a c h  p e r s o n  c a n n o t  
b e  d i s t i n g u i s h e d .  /  \

(c) T h e  c o u r t  shall d e t e r m i n e  t h e  a w a r d  of d a m a g e s  to 
e a c h  c l a i m a n t  in a c c o r d a n c e  w i t h  t h e  fiiidings, s u b j e c t  to a 
r e d u c t i o n  u n d e r  A S  09.17.070, a n d  e n t e r  j u d g m e n t  a g a i n s t  
e a c h  p a r t y  l i a b l e . /  T h e  c o u r t  s hall als o d e t e r m x i e  a n d  state 
in t h e  j u d g m e n t  e a c h  p a r t y ' s  e q u i t a b l e  s h a r e  o f ^ t h e  o b l i g a t i o n  
t o  e a c h  claimant/ in a c c o r d a n c e  w i t h  the r e s p e c t i v e x p e r c e n t a g e s  
of fault.

(d) T h e / c o u r t  shall e n t e r  j u d g m e n t  a g a i n s t  e a c h xp a r t y  
l i a b l e  o n  t h e  b a s i s  of j o i n t  a n d  s e veral liability, e x c e p t  
t h a t  a p a r t y  w h o  is a l l o c a t e d  less t h a n  50 p e r c e n t  of t h e  
t o t a l  fault' o f  all t h e  p a r t i e s  m a y  n o t  b e  j o i n t l y  l i a b l e  for 
m o r e  t h a n / b w i c e  t h e  p e r c e n t a g e  of fault a l l o c a t e d  t o  t h a t  
party. " r

fUl-rtfd. Ci'ijcy.rteJ OtU-rc



A m e n d m e n t s . A p p o r t i o n m e n t  of D a m a g e s  —  J o i n t  and 

S e v e r a l  L i a b i l i t y . U n d e r  p r e s e n t  law, if t h r e e  d e f e n d a n t s  

a r e  h e l d  l i a b l e  for a n  i n j u r y  t o  a plain t i f f ,  t h e y  e a c h  b e a r  

full r e s p o n s i b i l i t y  for t h e  t o t a l  a m o u n t  o f  t h e  damage. • 

T h i s  is " j o i n t  a n d  s e v e r a l l y "  liability. If o n e  o f  the 

d e f e n d a n t s  p a y s  t h e  full a m o u n t  of t h e  j u d g m e n t  h e  h a s  

r i g h t s  u n d e r  l a w  t o  c o n t r i b u t i o n  f r o m  t h e  o t h e r  defend a n t s .  

If o n e  o f  t h o s e  d e f e n d a n t s  h a s  n o  money, t h e  c o u r t s  l o n g  ago 

u n i f o r m l y  c o n c l u d e d  t h a t  t h e  p r o b l e m  o f  i n s o l v e n c y  is one 

t h a t  t h e  r e m a i n i n g  d e f e n d a n t s  w h o  c o n t r i b u t e d  t o  the 

a c c i d e n t  w i l l  h a v e  t o  bear, r a t h e r  t h a n  r e d u c i n g  t h e  a w a r d  

of a n  i n j u r e d  p l a i n t i f f  w h o  is n o t  a t  fault*

S o m e  p e r s o n s  a r e  c o n c e r n e d  t h a t  j u r i e s  are h o l d i n g  some 

d e f e n d a n t s ,  like s t a t e s  a n d  c i t i e s  w i t h  " d e e p  p o c k e t s , "  o n l y  

m i n i m a l l y  liable, b u t  t h e  r e s u l t  u n d e r  j o i n t  a n d  several 

l i a b i l i t y  is t h a t  t h e y  e n d  u p  g e t t i n g  s t u c k  for t h e  w h o l e  

judgment. A c c o r d i n g l y ,  b o t h  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e  

and the H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  s o u g h t  a 

c o m p r o m i s e  w h i c h  w o u l d  i n s u r e  t h a t  d e f e n d a n t s  o n l y  m i n i m a l l y  

l i a b l e  w o u l d  n o t  b e  h e l d  r e s p o n s i b l e  for all t h e  damage, 

w h i l e  s t i l l  p r o v i d i n g  a c u s h i o n  for i n n o c e n t  p a r t i e s  w h o  

w e r e  s e r i o u s l y  i n j u r e d  b y  m u l t i p l e  d e fendant s, s o m e  of w h o m  

m i g h t  b e  insolvent. S e n a t e  J u d i c i a r y  a n d  H o u s e  L a b o r  and 

C o m m e r c e  p r o d u c e d  w h a t  w e  h a v e  i n c l u d e d  as A m e n d m e n t  5, 

w h i c h  i n  s u b s e c t i o n  (d) c o n t i n u e s  t h e  r u l e  o f  j o i n t  and

1



s e v e r a l  l i a b i l i t y  b u t  c h a n g e s  it to p r o v i d e  t h a t  a d e f e n d a n t  

is n e v e r  m o r e  r e s p o n s i b l e  in d a m a g e s  t h a n  for t w i c e  h i s  

p e r c e n t a g e  o f  f ault f o r  t h e  injury. If in fact t h e n  a 

d e f e n d a n t  is o n l y  l i a b l e  for five p e r c e n t  of a n  injury, he 

c a n n o t  be h e l d  r e s p o n s i b l e  f o r  m o r e  t h a n  t e n  p e r c e n t  of the 

t o t a l  damages. O n l y  if a d e f e n d a n t  is r e s p o n s i v e for at 

l e a s t  50 p e r c e n t  of t h e  i n j u r y  c a n  h e  b e  h e l d  lii.. jle for the 

e n t i r e  a m o u n t  o f  t h e  damages. E v e n  then, h e  w o u l d  still 

h a v e  t h e  r i g h t  to s e e k  c o n t r i b u t i o n  f r o m  t h e  o t h e r  

d e f e n d a n t s  w h o  w e r e  a l s o  l i a b l e  for t h e  injury.

T h e  p r o p o s e d  S e n a t e  F i n a n c e  v e r s i o n  w o u l d  l i m i t  

r e s p o n s i b i l i t y  o n  t h e  b a s i s  o f  " s e v e r a l 1* l i a b i l i t y  b y  s aying 

t h a t  y o u  a r e  r e s p o n s i b l e  in d a m a g e s  o n l y  fo r y o u r  p e r c e n t a g e  

of f a u l t  as d e c r e e d  b y  a jury. E v e n  if t h e  a l l o c a t i o n  of 

f a u l t  w e r e  a n  e x a c t  science, w h i c h  it is not, t h i s  p r o p o s a l  

w o u l d  e n t i r e l y  s h i f t  t h e  r i s k  of i n s o l v e n t  d e f e n d a n t s  from 

the r e m a i n i n g  d e f e n d a n t s  w h o  a r e  a t  f a u l t  t o  a p l a i n t i f f  w ho 

is b l a m e l e s s  a n d  injured. R e m e m b e r  t h e  i ssu e h e r e  is not 

w h e t h e r  a p a r t y  s h o u l d  b e  r e s p o n s i b l e  in d a m a g e s  for m o r e  

t h a n  t h e i r  p e r c e n t  o f  fault; t h e  i s s u e  is w h e n  a p a r t y  w h o  

i s  a t  f ault h a s  n o  money, w h o  s h o u l d  b e a r  t h e  r i s k  —  the 

p l a i n t i f f  o r  o t h e r  p a r t i e s  at fault. T h i s  a m e n d m e n t  

a t t e m p t s  t o  c o m p r o m i s e  t h a t  issue.



rfao/so

</saa//L

F U R T H E R  A M E N D M E N T  R E  A P P L I C A T I O N  O F  R U L E  82 

P a g e  10, l i n e s  2 5 - 2 5 ,  d e l e t e  "a c i v i l  d a m a g e s  a c t i o n "  a n d  

i n s e r t ,  " a n  a c t i o n  f o r  d a m a g e s  f o r  p e r s o n a l  i n j u r y  b a s e d  o n  

n e g l i g e n c e . "

—  t h i s  l a n g u a g e  t r a c k s  s i m i l a r  l a n g u a g e  a s  t o  

a p p l i c a b i l i t y  t h r o u g h o u t  t h e  n e w  c h a p t e r  17 e n a c t e d  i n  

s e c t i o n  3 o f  t h e  b i l l .



T O :  C S S B  3 7 7  ( F i n a n c e ) B y :  F a i k s

Am endm en t  #1

P a g e  1 3 ,  l i n e  1 6  i n s e r t  n ew  s e c t i o n :

* S e c t i o n  2 2 .  AS 0 9 . 6 5  i s  a m e n d e d  b y  a d d i n g  a  new s e c t i o n  t o  
r e a d :

S e c .  0 9 . 6 5 . 1 3 7 .  C I V I L  L I A B I L I T I E S  OF ZOOS .  ( a )  A  
p e r s o n  may  n o t  r e c o v e r  d a m a g e s  f o r  i n j u r y  t o  p e r s o n  o r  
p r o p e r t y  f r o m  a  z o o  o r  a  z o o  o p e r a t o r ,  i f  t h e  d a m a g e s  o c ­
c u r r e d  a s  a  r e s u l t  o f  a n  i n h e r e n t  r i s k  o f  a t t e n d a n c e  a t  a  
z o o ,  n o t i c e  o f  t h e  i n h e r e n t  r i s k  w a s  p o s t e d  a s  r e q u i r e d  u n d e r
( b )  o f  t h i s  s e c t i o n ,  a n d  t h e  z o o  o p e r a t o r  e x e r c i s e d  r e a s o n ­
a b l e  c a r e  t o  p r e v e n t  t h e  i n j u r y .

( b )  A z o o  o p e r a t o r  s h a l l  p o s t  s i g n s  a t  p r o m i n e n t  p l a c e s  
w i t h i n  a  z o o  a n d  a t  e a c h  e n t r a n c e .  E a c h  s i g n  s h a l l  i n c l u d e  a  
s t a t e m e n t  w a r n i n g  t h a t  t h e  z o o  i s  n o t  l i a b l e  f o r  i n j u r i e s  t o  
p e r s o n  o r  p r o p e r t y  o c c u r r i n g  a s  a  r e s u l t  o f  d a n g e r s  o r  
c o n d i t i o n s  i n h e r e n t  i n  a t t e n d i n g  t h e  z o o .

( c )  F o r  p u r p o s e s  o f  t h i s  s e c t i o n

( 1 )  " i n h e r e n t  r i s k  o f  a t t e n d a n c e "  m e a n s  t h e  
d a n g e r s  o r  c o n d i t i o n s  t h a t  a r e  a n  i n t e g r a l  p a r t  o f  t h e  
p h y s i c a l  l a y o u t  o f  a  z o o  a n d  t h e  p h y s i c a l  p r o x i m i t y  o f  w i l d  
a n i m a l s ?

( 2 )  " z o o "  m e a n s  a  p l a c e  w h e r e  w i l d  a n i m a l s  a r e  
k e p t  f o r  e x h i b i t i o n  t o  t h e  p u b l i c .

R e n u m b e r  r e m a i n i n g  s e c t i o n s  a c c o r d i n g l y



T O :  C S S B  3 7 7  ( F i n a n c e )  B y :  F a i k s

Am endm en t  #1

P a g e  1 3 ,  l i n e  1 6  i n s e r t  n ew  s e c t i o n :
* S e c t i o n  2 2 .  AS 0 9 . 6 5  i s  a m e n d e d  b y  a d d i n g  a  new s e c t i o n  t o  
r e a d :

S e c .  0 9 . 6 5 . 1 3 7 .  C I V I L  L I A B I L I T I E S  OF ZOOS .  ( a )  A 
p e r s o n  may n o t  r e c o v e r  d a m a g e s  f o r  i n j u r y  t o  p e r s o n  o r  
p r o p e r t y  f r o m  a  z o o  o r  a  z o o  o p e r a t o r ,  i f  t h e  d a m a g e s  o c ­
c u r r e d  a s  a  r e s u l t  o f  a n  i n h e r e n t  r i s k  o f  a t t e n d a n c e  a t  a  
z o o ,  n o t i c e  o f  t h e  i n h e r e n t  r i s k  w a s  p o s t e d  a s  r e q u i r e d  u n d e r
( b )  o f  t h i s  s e c t i o n ,  a n d  t h e  z o o  o p e r a t o r  e x e r c i s e d  r e a s o n ­
a b l e  c a r e  t o  p r e v e n t  t h e  i n j u r y .

( b )  A z o o  o p e r a t o r  s h a l l  p o s t  s i g n s  a t  p r o m i n e n t  p l a c e s  
w i t h i n  a  z o o  a n d  a t  e a c h  e n t r a n c e .  E a c h  s i g n  s h a l l  i n c l u d e  a  
s t a t e m e n t  w a r n i n g  t h a t  t h e  z o o  i s  n o t  l i a b l e  f o r  i n j u r i e s  t o  
p e r s o n  o r  p r o p e r t y  o c c u r r i n g  a s  a  r e s u l t  o f  d a n g e r s  o r  
c o n d i t i o n s  i n h e r e n t  i n  a t t e n d i n g  t h e  z o o .

( c )  F o r  p u r p o s e s  o f  t h i s  s e c t i o n

( 1 )  " i n h e r e n t  r i s k  o f  a t t e n d a n c e "  m e a n s  t h e  
d a n g e r s  o r  c o n d i t i o n s  t h a t  a r e  a n  i n t e g r a l  p a r t  o f  t h e  
p h y s i c a l  l a y o u t  o f  a  z o o  a n d  t h e  p h y s i c a l  p r o x i m i t y  o f  w i l d  
a n i m a l s ?

( 2 )  " z o o "  m e a n s  a  p l a c e  w h e r e  w i l d  a n i m a l s  a r e  
k e p t  f o r  e x h i b i t i o n  t o  t h e  p u b l i c .

R e n u m b e r  r e m a i n i n g  s e c t i o n s  a c c o r d i n g l y



Senate ̂Finance (Eommtttee
S enator Jan Falks, C o-Chairm an Senator J o h n  S ackett, Co-Chairm an



A M E N D M E N T

By E l i a s o n

O f f e r e d  i n  t h e  SENATE

TO :  CSSB  3 7 7  ( F i n a n c e )  V e r s i o n  # 2

P a g e  1 0 ,  l i n e  1 5  D e l e t e  S e c .  9 a n d  r e n u m b e r  t h e  f o l l o w i n g

s e c t i o n s  a c c o r d i n g l y .



A M E N D M E N T

By E l i a s o n

O f f e r e d  i n  t h e  SENATE

TO : C SSB  3 7 7  ( F i n a n c e )  V e r s i o n  # 2

P a g e  8 ,  l i n e  2  A f t e r  t h e  w o r d  " d i s c h a r g e . "  a d d  t h e  f o l l o w i n g
l a n g u a g e .

" H o w e v e r ,  t h e  c l a i m  o f  t h e  r e l e a s i n g  p e r s o n  a g a i n s t  o t h e r  p e r s o n s  

i s  r e d u c e d  b y  t h e  a m o u n t  o f  t h e  r e l e a s e d  p e r s o n ' s  e q u i t a b l e  s h a r e  o f  

t h e  o b l i g a t i o n ,  d e t e r m i n e d  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  
AS 0 9 . 1 7 . 0 6 0 . "



Si«ktr{T - ^ ̂
-1 r'

Delete material from page 2 lines 28 through page 3, 

line 4, and insert the following:

Sec. 09.17.020. PUNITIVE DAMAGES. (a) Punitive 

damages m a y  not be awarded in an action, whether in tort, 

contract, or otherwise, unless supported by clear and 

c onvincing evidence. Fifty percent of any punitive or 

exemplary damages that m a y  be adjudged against the party 

defending the claim shall be awarded to the benefit of the 

state and w h e n  paid deposited in the general fund.

(b) The amount of punitive damages awarded to the 

state shall be considered a part of the amount recovered by 

the c l a iming party for purposes of calculating an award of 

attorney fees.

(c) Except for purposes of seeking execution on a 

judgment, the state may not bring or be joined in an action 

based on punitive damages that may be awarded under this 

section.

AM EHPM EHT 3

*



A mendment 2 . Punitive D a m a g e s . Punitive damages under 

present law can only be awarded when a parties conduct is in 

"reckless disregard" of the rights of others, or done with 

malice toward another. The leading case in Alaska involved 

a gun manufacturer who knew a gun was defective and likely 

to cause serious injury to a person using the gun. The 

m a n ufacturer knew the defect could be remedied for less than 

$1.75/gun but still decided to sell it to the public without 

modification. Since the manufacturer had no mali c e  toward 

any particular individual and the conduct was not a crime, 

it would not be subject to punitive damages under this bill. 

It was, however, conduct which recklessly disregarded the 

safety of persons using the product.

The amendment returns to the Senate Judiciary version. 

It does not effect the standards under which punitive 

damages may be awarded but does effect who gets them. Since 

they are in the nature of a civil fine, 50 percent of them 

will go to the public; to provide an incentive for a 

plaintiff to seek them, the remaining 50 percent will go to 

the plaintiff. Under present law all punitive damages go to 

the plaintiff.



*
I

C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

F o r  B i l l / R e s o l u t i o n  N o .  c s s b  377

T h e  c o m m i t t e e  s u b s t i t u t e  f o r  t h i s  b i l l  c a l l s  f o r  a  
s t u d y  o f  t h e  c u r r e n t  i n s u r a n c e  c r i s i s .

F i r s t ,  a d e t a i l e d  a n d  t h o r o u g h  e x a m i n a t i o n  w i l l  b e  
u n d e r t a k e n  o f  c l o s e d  c l a i m s  b y  l i n e  i n  A l a s k a  f o r  i n s u r a n c e  
c o m p a n i e s  d o i n g  b u s i n e s s  i n  A l a s k a .  S e c o n d ,  a  t h o r o u g h  
e x a m i n a t i o n  w i l l  b e  m ad e  o f  i n s u r a n c e  c o m p a n y  f i n a n c i a l  
o p e r a t i o n s ,  e x p e n d i t u r e s ,  a n d  p r o f i t a b i l i t y .

F r o m  t h e  c l o s e d  c l a i m s  s t u d y  we w i l l  b e  a b l e  t o
i d e n t i f y :

( a )  t h e  e x t e n t  t o  w h i c h  t h e  l e g a l  s y s t e m  h a s  o r  h a s  n o t  b e e n  t h e  
c a u s e  o f  d r a m a t i c  l i a b i l i t y  i n s u r a n c e  p r e m i u m  i n c r e a s e s  a n d  
c o v e r a g e  r e d u c t i o n  i n  c r i s i s  l i n e s  i n  A l a s k a ;

( fc )  h ow  v i c t i m s  a r e  f a r i n g  u n d e r  t h e  p r e s e n t  s y s t e m ;  a n d

( c )  w h a t  t h e  v a r i o u s  s p e c i f i c  t o r t  r e f o r m  p r o p o s a l s  w i l l  
a c t u a l l y  a c c o m p l i s h .

T h e  a n a l y s i s  o f  i n s u r a n c e  c o m p a n y  f i n a n c e s  w i l l  e n a b l e  u s  t o  
d e t e r m i n e :

( a )  t h e  e x t e n t  t o  w h i c h  d r a m a t i c  l i a b i l i t y  i n s u r a n c e  r a t e  
i n c r e a s e s  a n d  c o v e r a g e  l i m i t a t i o n s  i n  A l a s k a  a r e  - -  o r  a r e  n o t

—  c o s t - j u s t i f i e d ,

( b )  w h a t  a l t e r n a t i v e s  e x i s t  t o  l i m i t i n g  c o v e r a g e  a n d - r a i s i n g  
r a t e s ;  a n d

( c )  t h e  l e g i s l a t i v e  a n d / o r  r e g u l a t o r y  a c t i o n s  w h i c h  may  b e  
n e c e s s a r y  t o  r e s o l v e  t h e  S t a t e ' s  l i a b i l i t y  i n s u r a n c e  c r i s i s .

I n  o r d e r  t o  u n d e r t a k e  t h e  s t u d y  t h e  D e p a r t m e n t  o f  L aw  
w i l l  h i r e  o u t s i d e  f i n a n c i a l  m a n a g e m e n t  e x p e r t s  t o  d e t e r m i n e  t h e  
c a u s e s  o f  t h e  e x i s t i n g  i n s u r a n c e  s i t u a t i o n ,  a n d  t o  a d v i s e  o f  
p o s s i b l e  c o r r e c t i v e  a c t i o n s .

p a g e  ?___  0f — 2



i C O r t V -  L ,  <T-q 
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Delete material beginning at page 8, line 24 through 

page 9, line 16, and insert the following:

Sec. 09.30.065. OFFERS OF J U D G M E N T . A t  anv time more 

than 30 days before the trial begins [ON o r  b e f o r e  t h e  60t h  

DAY FOLLOWING THE FILING OF A N  ANSWER IN A  CIVIL ACTION, AND 

ON THE FIFTH DAY FOLLOWING THE DAY DISCOVERY CLOSES AS 

O RDERED BY THE C O U R T ] , either the party making a claim or 

the par t y  defending against a claim m a y  serve upon the 

adverse pa r t y  an offer to allow judgment to be entered in 

complete satisfaction of the claim for the mo n e y  or property 

or to the effect specified in the offer, with cost then 

accrued. If within 10 days after the service of the offer 

the adverse party serves written notice that the offer is 

accepted, either party may then file the offer and notice of 

acceptance together with proof of service, and the clerk 

shall enter judgment. An offer not accepted within 10 days 

is considered withdrawn and evidence of that offer is not 

admissible except in a proceeding to determine the form of 

judgment after verdict. If the judgment finally entered on 

the cl a i m  as to which an offer has been made under this 

section is not more favorable to the offeree than the offer, 

the interest awarded under AS 09.30.070 [AS 45.45.010(a)] 

and accrued up to the date judgment is entered shall be 

adjusted as follows:

AMENDMENT 6

1



(1) if the offeree is the pa r t y  making the claim, 

the interest rate shall be reduced by five [TWO] percent a 

year;

(2) if the offeree is the par t y  defending against 

the claim, the interest rate shall be increased by five 

[TWO] percent a year.



AKMENDMENT NO. 7 

Page 5, line 28, delete "or appointed official"

Purpose —  including all appointed municipal officials 

in a section granting blanket immunity is overly broad.

AMENDMENT NO 8 

Page 8, delete lines 3-13.

Purpose —  Returns to existing system of allowing 

persons to m a k e  their own contractual arrangements with 

their own attorneys.

AMENDMENT NO. 9 

Page 9, lines 28-29, delete, "process is served on the 

defendant" a n d  insert, "the cause of action accures."

Purpose —  to preserve existing law relating to 

prejudgment interest by stating that such interest accrues 

from the date of injury.

AMENDMENT NO. 10 

Page 10, lines 19-25, delete all material and renumber 

remaining sections accordingly.

Purpose —  to retain Rule 82 providing for partial 

compensation of attorney fees for all prevailing parties in 

civil actions.



AMENDMENT TO CS SB  3 7 7  ( F i n ) :

P a g e  8 ,  l i n e s  3 - 1 3 ,  d e l e t e  a l l  m a t e r i a l  a n d  i n s e r t  a  new  
s e c t i o n  t o  r e a d :

" S e c .  0 9 . 1 7 . 0 8 0 .  ATTORNEY FEE AGREEMENTS .  ( a )  An 

a t t o r n e y  may n o t  c o n t r a c t  f o r  o r  c o l l e c t  a  c o n t i n g e n c y  f e e  

f o r  r e p r e s e n t i n g  a  p e r s o n  s e e k i n g  d a m a g e s  i n  c o n n e c t i o n  w i t h  

an  a c t i o n  f o r  p e r s o n a l  i n j u r y  b a s e d  on  n e g l i g e n c e  i n  e x c e s s  

o f  2 5  p e r c e n t  o f  t h e  a m o u n t  r e c o v e r e d .

( b )  I f  p e r i o d i c  p a y m e n t s  f o r  f u t u r e  d a m a g e s  a r e  

a w a r d e d ,  t h e  p r e s e n t  v a l u e  o f  t h e  p e r i o d i c  p a y m e n t s  m u s t  b e  
i n c l u d e d  i n  c o m p u t i n g  t h e  t o t a l  a w a r d  f r o m  w h i c h  a t t o r n e y  

f e e s  a r e  c a l c u l a t e d  u n d e r  ( a )  o f  t h i s  s e c t i o n .

( c )  An a t t o r n e y  may n o t  c o n t r a c t  f o r  o r  r e c e i v e  a  f e e  

f o r  d e f e n d i n g  a  p e r s o n  a g a i n s t  a  c l a i m  f o r  d a m a g e s  i n  

c o n n e c t i o n  w i t h  an  a c t i o n  f o r  p e r s o n a l  i n j u r y  b a s e d  on  

n e g l i g e n c e  i n  e x c e s s  o f  2 5  p e r c e n t  o f  t h e  a m o u n t  i n  

c o n t r o v e r s y  o r  t h e  a m o u n t  r e c o v e r e d  b y  t h e  p l a i n t i f f .

( d )  T h e  l i m i t a t i o n s  o f  ( a )  a n d  ( b )  o f  t h i s  s e c t i o n  
a p p l y  w h e t h e r  t h e  r e c o v e r y  i s  b y  s e t t l e m e n t ,  a r b i t r a t i o n ,  o r  
j u d g m e n t . "



#
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O r i g i n a l  s p o n s o r s :  K e l l y ,  Abood ,B e n n e t t ,  e t  a l

BY THE LABOR AND
1 IN THE SENATE COMMERCE COMMITTEE
2 CS FOR SENATE B ILL  NO. 377  (L&C)
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 FOURTEENTH LEGISLATURE -  SECOND SESSION
5 A B ILL
6 F o r  an  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  c i v i l  a c t i o n s ;  am end in g  A l a s k a
7 R u l e s  o f  C i v i l  P r o c e d u r e  4 9 ,  5 2 ,  5 8 ,  6 8 ,  and  8 2 ;  and
8 p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e . "
9 BF IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 *  S e c t i o n  1 .  AS 09 i s  amended b y  a d d i n g  a  new c h a p t e r  t o  r e a d :
11 CHAPTER 17 .  LIMITATIONS ON CIVIL L IAB IL ITY .
12 S e c .  0 9 . 1 7 . 0 1 0 .  NONECONOMIC DAMAGES. ( a )  I n  an  a c t i o n  t o
13 r e c o v e r  d am ag e s  f o r  p e r s o n a l  i n j u r y  b a s e d  on n e g l i g e n c e ,  d am ag e s  f o r
14 n on e c o n om i c  l o s s e s  s h a l l  b e  l i m i t e d  t o  c o m p e n s a t i o n  f o r  p a i n ,  s u f f e r -
15 i n g ,  i n c o n v e n i e n c e ,  p h y s i c a l  im p a i rm e n t ,  d i s f i g u r e m e n t ,  l o s s  o f  e n j o y -
16 ment o f  l i f e  and o t h e r  n o n p e c u n i a r y  damag e .
17 ( b )  The amount o f  d am ag e s  aw a r d e d  b y  a  c o u r t  o r  j u r y  u n d e r  ( a )
18 o f  t h i s  s e c t i o n  may n o t  e x c e e d  $ 2 5 0 , 0 0 0  f o r  e a c h  c l a i m  b a s e d  on a
19 s e p a r a t e  i n c i d e n t  o r  i n j u r y .
20 S e c .  0 9 . 1 7 . 0 2 0 .  ITEMIZED VERDICTS. I n  e v e r y  c a s e  w h e r e  d amage s
21 f o r  p e r s o n a l  i n j u r y  a r e  aw a r d e d  b y  t h e  c o u r t  o r  j u r y ,  t h e  v e r d i c t
22 s h a l l  b e  i t e m i z e d  b e t w e e n  e c o n om i c  l o s s  and  n on e c o n om i c  l o s s ,  i f  a n y ,
23 and  e c o n om i c  l o s s  s h a l l  b e  f u r t h e r  i t e m i z e d  b y  c a t e g o r y .  I t e m i z a t i o n
24 o f  e c o n om i c  l o s s  b y  c a t e g o r y  i n c l u d e s :  ( 1 )  amoun t s  i n t e n d e d  t o  com-
25 p e n s a t e  f o r  r e a s o n a b l e  e x p e n s e s  t h a t  h a v e  b e e n  i n c u r r e d ,  o r  w h i c h  w i l l
26 b e  i n c u r r e d ,  f o r  n e c e s s a r y  m e d i c a l ,  s u r g i c a l ,  x - r a y ,  d e n t a l ,  o r  o t h e r
27 h e a l t h  o r  r e h a b i l i t a t i v e  s e r v i c e s ,  d r u g s ,  and  t h e r a p y ;  ( 2 )  amoun t s
28 i n t e n d e d  t o  c om p e n s a t e  f o r  l o s t  w a g e s  o r  l o s s  o f  e a r n i n g  c a p a c i t y ;  and
29 ( 3 )  a l l  o t h e r  e c o n om i c  l o s s e s  c l a im e d  by  t h e  p l a i n t i f f  o r  g r a n t e d  by

O f f e r e d :  3 / 2 0 / 8 0
R e f e r r e d :  J u d i c i a r y

-1- C S S B  3 7 7 (L&C)



v  • ■*

1 t h e  j u r y .  A v e r d i c t  s h a l l  f u r t h e r  d e t e r m i n e  t h e  amoun t s  i n t e n d e d  t o
2 c om p e n s a t e  f o r  i n j u r y  o r  l o s s e s  i n c u r r e d  b e f o r e  t h e  v e r d i c t  and
3 amoun t s  i n t e n d e d  t o  c om p e n s a t e  f o r  l o s s e s  t h a t  w i l l  b e  i n c u r r e d  i n  t h e
4 f u t u r e .
5 S e c .  0 9 . 1 7 . 0 3 0 .  PERIODIC PAYMENTS. ( a )  I n  an  a c t i o n  t o  r e c o v e r
6 d am ag e s  f o r  p e r s o n a l  i n j u r y ,  t h e  c o u r t  s h a l l ,  a t  t h e  r e q u e s t  o f  a
7 j u d gm en t  c r e d i t o r ,  e n t e r  j u d gm en t  o r d e r i n g  t h a t  amoun t s  aw a r d e d  f o r
8 f u t u r e  d am ag e s  b e  p a i d  t o  t h e  maximum e x t e n t  f e a s i b l e  b y  p e r i o d i c
9 p a ym en t s  r a t h e r  t h a n  b y  a  lump- sum p aymen t  i f  t h e  aw a r d  e q u a l s  o r

10 e x c e e d s  $ 5 0 , 0 0 0  i n  f u t u r e  d am a g e s .  The c o u r t  may r e q u i r e  a  j u d gm en t
11 d e b t o r  t o  p o s t  s e c u r i t y  a d e q u a t e  t o  a s s u r e  f u l l  p a ymen t  o f  f u t u r e
12 d am ag e s  aw a r d e d  by  j u d g m e n t .
13 ( b )  A j u d gm en t  o r d e r i n g  p a ymen t  o f  f u t u r e  d am ag e s  b y  p e r i o d i c
14 p a ym en t s  s h a l l  s p e c i f y  t h e  r e c i p i e n t ,  t h e  d o l l a r  amount o f  t h e  p a y -
15 m e n t s ,  t h e  i n t e r v a l  b e t w e e n  p a y m e n t s ,  and  t h e  number o f  p a ym en t s  o r
16 t h e  p e r i o d  o f  t im e  o v e r  w h i c h  p a ym en t s  s h a l l  b e  made .  P a ym en t s  may b e
17 m o d i f i e d  o n l y  i n  r h e  e v e n t  o f  t h e  d e a t h  o f  t h e  j u d gm en t  c r e d i t o r ,  i n
18 w h i c h  c a s e  p a ym en t s  may n o t  b e  r e d u c e d  o r  t e r m i n a t e d ,  b u t  s h a l l  b e
19 p a i d  t o  p e r s o n s  t o  whom t h e  j u d gm en t  c r e d i t o r  owed a  d u t y  o f  s u p p o r t ,
20  a s  p r o v i d e d  b y  l a w ,  im m e d i a t e l y  b e f o r e  d e a t h .  The c o u r t  t h a t  r e n d e r e d
21  t h e  o r i g i n a l  j u d g m e n t ,  may ,  upon  p e t i t i o n  o f  a p a r t y  i n  i n t e r e s t ,
22 m o d i f y  t h e  j u d gm en t  t o  aw a rd  and  a p p o r t i o n  t h e  u n p a i d  f u t u r e  d amage s
23 i n  a c c o r d a n c e  w i t h  t h i s  s e c t i o n .
24  ( c )  I f  t h e  c o u r t  f i n d s  t h a t  t h e  j u d gm en t  d e b t o r  h a s  e x h i b i t e d  a
25 c o n t i n u i n g  p a t t e r n  o f  f a i l i n g  t o  make p a ym en t s  u n d e r  (b )  o f  t h i s
26 s e c t i o n ,  t h e  c o u r t  s h a l l  f i n d  t h e  j u d gm en t  d e b t o r  i n  c o n t em p t  o f  c o u r t
27 a n d ,  i n  a d d i t i o n  t o  t h e  r e q u i r e d  p e r i o d i c  p a y m e n t s ,  s h a l l  o r d e r  t h e
28 j u d gm en t  d e b t o r  t o  p a y  t h e  j u d gm en t  c r e d i t o r  any  d am ag e s  c a u s e d  b y  t h e
29 f a i l u r e  t o  make p e r i o d i c  p a y m e n t s ,  i n c l u d i n g  c o s t s  and  a t t o r n e y  f e e s .
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1 ( d )  F o l l o w i n g  e x p i r a t i o n  o f  a l l  o b l i g a t i o n s  s p e c i f i e d  i n  t h e
2 p e r i o d i c  p a ymen t  j u d g m e n t ,  t h e  o b l i g a t i o n  o f  t h e  j u d gm en t  d e b t o r  t o
3 make f u r t h e r  p a ym en t s  s h a l l  c e a s e  and  s e c u r i t y  g i v e n  u n d e r  ( a )  o f  t h i s
4 s e c t i o n  s h a l l  r e v e r t  t o  t h e  j u d gm en t  d e b t o r .
5 ( e )  A c e r t i f i e d  c op y  o f  a  j u d gm en t  o r  o r d e r  o f  t h e  c o u r t  i s s u e d
6 u n d e r  t h i s  s e c t i o n  may b e  r e c o r d e d  u n d e r  AS 0 9 . 3 0 . 0 1 0 ,  b u t  may n o t
7 become a  l i e n  upon r e a l  p r o p e r t y  b e f o r e  t h e  d a t e  t h a t  p a ym en t  b e come s
8 d u e .
9 S e c .  0 9 . 1 7 . 0 4 0 .  EFFECT OF CONTRIBUTORY FAULT. I n  an  a c t i o n

10 b a s e d  on  f a u l t  s e e k i n g  t o  r e c o v e r  d am ag e s  f o r  i n j u r y  o r  d e a t h  t o
11 p e r s o n  o r  harm t o  p r o p e r t y ,  c o n t r i b u t o r y  f a u l t  c h a r g e a b l e  t o  t h e
12 c l a i m a n t  d i m i n i s h e s  p r o p o r t i o n a t e l y  t h e  amount aw a r d e d  a s  c om p e n s a t o r y
13 d am ag e s  f o r  a n  i n j u r y  a t t r i b u t a b l e  t o  t h e  c l a i m a n t ' s  c o n t r i b u t o r y
14 f a u l t ,  b u t  d o e s  n o t  b a r  r e c o v e r y .
15 S e c .  0 9 . 1 7 . 0 5 0 .  APPORTIONMENT OF DAMAGES. ( a )  I n  a l l  a c t i o n s
16 i n v o l v i n g  f a u l t  o f  more t h a n  one  p a r t y  t o  t h e  a c t i o n ,  i n c l u d i n g  t h i r d -
17 p a r t y  d e f e n d a n t s  and  p e r s o n s  who h a v e  b e e n  r e l e a s e d  u n d e r  AS 0 9 . 1 7 . -
18 0 6 0 ,  t h e  c o u r t ,  u n l e s s  o t h e r w i s e  a g r e e d  b y  a l l  p a r t i e s ,  s h a l l  i n s t r u c t
19 t h e  j u r y  t o  a n sw e r  s p e c i a l  i n t e r r o g a t o r i e s  o r ,  i f  t h e r e  i s  no j u r y ,
20 s h a l l  make f i n d i n g s ,  i n d i c a t i n g
21  ( 1 )  t h e  amount o f  d am ag e s  e a c h  c l a i m a n t  w ou ld  b e  e n t i t l e d
22 t o  r e c o v e r  i f  c o n t r i b u t o r y  f a u l t  i s  d i s r e g a r d e d ;  and
23 ( 2 )  t h e  p e r c e n t a g e  o f  t h e  t o t a l  f a u l t  o f  a l l  o f  t h e  p a r t i e s
24  t o  e a c h  c l a i m  t h a t  i s  a l l o c a t e d  t o  e a c h  c l a i m a n t ,  d e f e n d a n t ,  t h i r d -
25 p a r t y  d e f e n d a n t ,  and  p e r s o n  who h a s  b e e n  r e l e a s e d  f r om  l i a b i l i t y  u n d e r
26 AS 0 9 . 1 7 . 0 6 0 ;  f o r  t h i s  p u r p o s e  t h e  c o u r t  may d e t e r m i n e  t h a t  two  o r
27 more p e r s o n s  a r e  t o  b e  t r e a t e d  a s  a s i n g l e  p a r t y .
28 ( b )  I n  d e t e r m i n i n g  t h e  p e r c e n t a g e s  o f  f a u l t ,  t h e  t r i e r  o f  f a c t
29  s h a l l  c o n s i d e r  b o t h  t h e  n a t u r e  o f  t h e  c o n d u c t  o f  e a c h  p a r t y  a t  f a u l t
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3- d am ag e s  c l a i m e d .
3 ( c )  The c o u r t  s h a l l  d e t e r m i n e  t h e  aw a r d  o f  d am ag e s  t o  e a c h
4 c l a i m a n t  i n  a c c o r d a n c e  w i t h  t h e  f i n d i n g s ,  s u b j e c t  t o  a  r e d u c t i o n  u n d e r
5 AS 0 9 . 1 7 . 0 6 0 ,  and  e n t e r  j u d gm en t  a g a i n s t  e a c h  p a r t y  l i a b l e  on  t h e
6 b a s i s  o f  r u l e u  o f  s e v e r a l  l i a b i l i t y .  The c o u r t  a l s o  s h a l l  d e t e r m i n e
7 an d  s t a t e  i n  t h e  j u d gm en t  e a c h  p a r t y ' s  e q u i t a b l e  s h a r e  o f  t h e  o b l i g a -
8 t i o n  t o  e a c h  c l a i m a n t  i n  a c c o r d a n c e  w i t h  t h e  r e s p e c t i v e  p e r c e n t a g e s  o f
9 f a u l t .

10 S e c .  0 9 . 1 7 . 0 6 0 .  EFFECT OF RELEASE. A r e l e a s e ,  c o v e n a n t  n o t  t o
11 s u e ,  o r  s i m i l a r  a g r e em e n t  e n t e r e d  i n t o  by  a  c l a i m a n t  and  a  p e r s o n
12 l i a b l e  d i s c h a r g e s  t h a t  p e r s o n  f r om  l i a b i l i t y  t o  t h e  c l a i m a n t ,  b u t  i t
13 d o e s  n o t  d i s c h a r g e  a n o t h e r  p e r s o n  l i a b l e  upon  t h e  same c l a i m  u n l e s s
14 j t h e  r e l e a s e ,  c o v e n a n t  n o t  t o  s u e ,  o r  s i m i l a r  a g r e em e n t  p r o v i d e s  f o r

1 a n d  the e x t e n t  of  t h e  c a u s a l  r e l a t i o n  b e t w e e n  t h e  c o n d u c t  a n d  the

15 v d i s c h a r g e .  H ow e v e r ,  t h e  c l a i m  o f  t h e  ^ r e l e a s i n g  p e r s o n  a g a i n s t  o t h e r
v —16 s * ' i  j e r s o n s  i s  r e d u c e d  b y  t h e  amount c f  t h e  r e l e a s e d  p e r s o n ' s  e q u i t a b l e

V y17 . . h a r e  o f  t h e  o b l i g a t i o n ,  d e t e r m i n e d  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s
18 ’ o f  AS 0 9 . 1 7 . 0 5 0 . :
19 S e c .  0 9 . 1 7 . 9 0 0 .  DEFINITIONS. I n  t h i s  c h a p t e r
20 ( 1 )  " f a u l t "  i n c l u d e s  a c t s  o r  o m i s s i o n s  t h a t  a r e  i n  any
21 m e a s u r e  n e g l i g e n t  o r  r e c k l e s s  t o w a r d  t h e  p e r s o n  o r  p r o p e r t y  o f  t h e
22 a c t o r  o r  o t h e r s ,  o r  t h a t  s u b j e c t  a  p e r s o n  t o  s t r i c t  t o r t  l i a b i l i t y ;
23 t h e  t e rm  a l s o  i n c l u d e s  b r e a c h  o f  w a r r a n t y ,  u n r e a s o n a b l e  a s s u m p t i o n  o f
24  r i s k  n o t  c o n s t i t u t i n g  an  e n f o r c e a b l e  e x p r e s s  c o n s e n t ,  m i s u s e  o f  a
25 p r o d u c t  f o r  w h i c h  t h e  d e f e n d a n t  o t h e r w i s e  w ou ld  b e  l i a b l e ,  and  u n r e a -
26 s o n a b l e  f a i l u r e  t o  a v o i d  an  i n j u r y  o r  t o  m i t i g a t e  d am a g e s ;  l e g a l
27 r e q u i r e m e n t s  o f  c a u s a l  r e l a t i o n  a p p l y  b o t h  t o  f a u l t  a s  t h e  b a s i s  f o r
28 l i a b i l i t y  and  t o  c o n t r i b u t o r y  f a u l t ;
29 ( 2 )  " f u t u r e  d am ag e s "  i n c l u d e s  d am ag e s  f o r  f u t u r e  m e d i c a l
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1 t r e a t m e n t ,  c a r e  o r  c u s t o d y ;  l o s s  o f  f u t u r e  e a r n i n g  c a p a c i t y ;  o r  any
2 f u t u r e  n on e c on om i c  l o s s .
3 *  S e c .  2 .  AS 0 9 . 1 0  i s  amended b y  a d d i n g  a  new s e c t i o n  t o  r e a d :
4 S e c .  0 9 . 1 0 . 0 7 5 .  PERSONAL INJURY ACTIONS THAT MUST BE ARBITRATED.
5 A p e r s o n  may n o t  b r i n g  a n  a c t i o n  f o r  d am ag e s  b a s e d  on  p e r s o n a l  i n j u r y
6 when t h e  amount i n  c o n t r o v e r s y  i s  l e s s  t h a n  $ 1 0 0 , 0 0 0 ,  e x c l u s i v e  o f
7 c o s t s ,  i n t e r e s t  and  a t t o r n e y  f e e s ,  u n l e s s  t h e  c o n t r o v e r s y  i s  f i r s t
8 a r b i t r a t e d  u n d e r  AS 0 9 . 4 3 .
9 *  S e c .  3 .  AS 0 9 . 3 0 . 0 6 5  i s  amended  t o  r e a d :

10 S e c .  0 9 . 3 0 . 0 6 5 .  OFFERS OF JUDGMENT. On o r  b e f o r e  t h e  6 0 t h  d a y
11 f o l l o w i n g  t h e  f i l i n g  o f  a n  a n s w e r  i n  a  c i v i l  a c t i o n ,  and  on t h e  f i f t h
12 d a y  f o l l o w i n g  t h e  d a y  d i s c o v e r y  c l o s e s  a s  o r d e r e d  b y  t h e  c o u r t ,  [ E I -
13 THER THE PARTY MAKING A CLAIM OR] t h e  p a r t y  d e f e n d i n g  a g a i n s t  a  c l a i m
14 may s e r v e  upon  t h e  p a r t y  m ak i n g  t h e  c l a i m  [ADVERSE PARTY] an  o f f e r  t o
15 a l l o w  j u d gm en t  t o  b e  e n t e r e d  i n  c o m p l e t e  s a t i s f a c t i o n  o f  t h e  c l a i m
16 a g a i n s t  t h a t  d e f e n d i n g  p a r t y  f o r  t h e  money o r  p r o p e r t y  o r  t o  t h e
17 e f f e c t  s p e c i f i e d  i n  t h e  o f f e r ,  w i t h  c o s t  t h e n  a c c r u e d .  I f  w i t h i n  10
18 d a y s  a f t e r  t h e  s e r v i c e  o f  t h e  o f f e r  t h e  c l a i m i n g  [ADVERSE] p a r t y
19 s e r v e s  w r i t t e n  n o t i c e  t h a t  t h e  o f f e r  i s  a c c e p t e d ,  e i t h e r  p a r t y  may
20 t h e n  f i l e  t h e  o f f e r  and n o t i c e  o f  a c c e p t a n c e  t o g e t h e r  w i t h  p r o o f  o f
21 s e r v i c e ,  ar.d t h e .  c l e r k  s h a l l  e n t e r  j u d g m e n t .  An o f f e r  n o t  a c c e p t e d
22 w i t h i n  10 d a y s  i s  c o n s i d e r e d  w i t h d r a w n  and  e v i d e n c e  o f  t h a t  o f f e r  i s
23 n o t  a d m i s s i b l e  e x c e p t  i n  a  p r o c e e d i n g  t o  d e t e r m i n e  t h e  f o rm  o f  j u d g -
24 ment a f t e r  v e r d i c t .  I f  t h e  j u d gm e n t  f i n a l l y  e n t e r e d  on  t h e  c l a i m  a s
25 t o  w h i c h  an  o f f e r  h a s  b e e n  made u n d e r  t h i s  s e c t i o n  i s  n o t  more  f a v o r -
26 a b l e  t o  t h e  c l a i m i n g  p a r t y  [OFFEREE] t h a n  t h e  o f f e r ,  t h e  c l a i m  may n o t
27 b e a r  i n t e r e s t  f r om  t h e  d a t e  o f  t h e  o f f e r  t o  t h e  d a t e  o f  j u d gm en t  [THE
28 INTEREST AWARDED UNDER AS 4 5 . 4 5 . 0 1 0 ( a )  AND ACCRUED UP TO THE DATE
29 JUDGMENT I S  ENTERED SHALL BE ADJUSTED AS FOLLOWS:
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1 (1) IF TH E  O F F E R E E  IS T H E  P ARTY M A K I N G  T H E  CLAIM, THE

2 I N T E R E S T  RATE SHALL B E  R E D U C E D  B Y  TWO P E R C E N T  A  YEAR;

3 (2) IF TH E  O F F E R E E  IS T H E  P A R T Y  D E F E N D I N G  A G A I N S T  THE

4 CLAIM, TH E  I N T EREST RAT E  S H A LL  BE I N C R E A S E D  B Y  T W O  P E R C E N T  A  YEAR].

5 * Sec. 4. AS 09.43.110 is a m e n d e d  to read:

6 Sec. 09.43.110. C ON F I R M A T I O N  OF A N  AWARD. U p o n  a p p l i c a t i o n  of
j

7 a party, the court shall c o n f i r m  an a w a r d  unless

8 (1) w i t h i n  the time limits impo s e d  by A S  0 9 . 43.120 and

9 0 9 . 4 3 . 1 3 0  grounds are u r g e d  for v a c a t i n g  or m o d i f y i n g  or c o r r e ct i n g

10 the award, in w h i c h  case the court shall p r o c e e d  as p r o v i d e d  in

11 A S  09.43.120 and 0 9 . 4 3 . 1 3 0 ; or

12 (2) an appeal is t a k en  u n d e r  AS 0 9 . 4 3 . 1 6 0 ( c ) .

13 * Sec. 5. AS 0 9 . 43.160 is a m e n d e d  by adding a n e w  s u b s e c t i o n  to read;

14 (c) A n  award m ade as a result of a r b i t r a t i o n  r e q u i r e d  by AS 09.-

15 10.075 ma y  be appealed to the pr o p e r  court. Th e  appeal shall be filed

16 w i t h i n  60 days after notice of an a ward is m a d e  u n d e r  AS 09.43.080.

17 The court shall grant a trial de novo if an appeal is filed u n d e r  this

18 subsection.

19 * Sec. 6. AS 09.60.010 is a m e n d e d  by ad d i n g a n e w  s u b s e c t i o n  to read:

20 (b) N o t w i t hs t a n d i n g  (a) of this section, the court ma y  not award

21 a t t o r n e y  fees to a p r e v a i l i n g  p arty in an a c t i o n  for damages to the

22 p e r s o n  or to p r o perty in the absence of a s p e cific finding that the
t

23 p a r t y  at fault acted w i t h  malice, in bad faith, or w i t h  reckless

24 d i s r e g a r d  of the rights of a n o t h e r  in causing the injury. In this

25 subsection, "reckless d i s r e g a r d  of the rights of anoth er "  m eans a lack

26 of c o n s i d e r at i o n  of the rights of anot h e r in a m a n n e r  that is reason-

27 ably likely to cause damage to the p e r s o n  or p r o p e r t y  of another.

28 * Sec. 7. A S  22.10.020(d) is amen d e d  to read:

29 (d) The su p erior court has j u r i s d i c t i o n  in all m a tt e r s  a p p e a l e d
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1 t o  i t  ( 1 )  f r om  a  s u b o r d i n a t e  c o u r t ; ( 2 )  b y  a  p a r t y  t o  an  a r b i t r a t i o n
2 award u n d e r  AS 09.43.160(c); [,] or (3) an adminis t r at i v e  agency w h e n

3 appeal is p ro v i d e d  by law. The h e a rings o n  appeal from a final o rder

4 or j u d g m en t  of a subord i n a te  court or adminis t r at i v e  agency shall be

5 o n  the reco r d  unless the s u p e r i o r  court, in its discretion, grants a

6 trial de novo, in w h o le  o r  in part.

7 * Sec. 8. AS 09.16.010, 09.16.020, 09.16.030, 09.16.040, 09.16.050, and

8 09 .16.060 are repealed.

9 * Sec. 9. AS 09.17 020 and 09. 1 7 .0 5 0  e n a c t e d  in sec. 1 of this Act have

10 the effect of a m en d i n g  A l a s k a  Rule of Civil Procedure 49 by r e q uiring the

11 j u r y  to answer the special i n t e rr o g a t o r i es  listed in AS 09.17.050 regarding

12 the amount of damages and the p e r c e n t a ge s  of fault to be all o c a t e d  among

13 the parties and to itemize the v e r d i c t  reg ar d i n g  economic and no n e c o n om i c

14 loss as s p ecified in AS 09.17.020.

15 * Sec. 10. AS 0 9.17.050 e n a c t e d in sec. 1 of this Act has the effect of

16 a m e n d i n g A l a s k a  Rule of Civil Pr o c e d u r e  52 by re q u i r i n g  the court to make

17 specific findings r e garding the amount of damages and the p ercentages of

18 fault to be a l l ocated among the parties.

19 * Sec. 11. AS 09.17.020, 0 9 . 1 7 . 0 30  and 09.17.050 enacted in sec. J. of

20 this Act have the effect of am e n d i n g  A l a s k a  Rule of Civil Procedure 58 by

21 r e q u i r i n g  the court to include a s p e cific item in its judgment.

22 * Sec. 12. AS 09.30.065 as a m e n d e d by sec. 3 of this Act has the effect

23 of a m e n d i ng  A l a s k a  Rule of Civil Pro c e d u r e  68 by pro v i di n g  that prejudgment

24 interest stops accruing from the date of a n  offer by a defe n d i n g  party that

25 a c la i m i n g  p arty fails to increase at judgment.

26 * Sec. 13. AS 09.60.010 as a m e n d e d  by sec. 6 of this Act has the effect

27 of a m e n d i ng  A l a s k a  Rule of Civil Pro c e du r e  82 by a l lowing costs and attor-

28 ney fees in an ac ti o n  for pe r s o n a l  injury o r  pr o perty damage only after a

29 specific finding of malice, bad faith, or reckless d i s r e g a r d  of the rights
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1 of anot he r  in causing the injury.

2 * Sec. 14. APPLICABILITY. Sections 1 - 7 of this Act apply to all

3 causes of action a cc ruing a fter the eff e ct i v e  date of this Act.

4 * Sec. 15. L E G I S LA T I V E  INTENT. The legislature intends that the

5 changes made in this Act to the code of civil pro c e d u r e  should be reviewed

6 three years a fter the effective date of the Act, to d e t ermine if additional

7 m o d i f i c a t i o n s  or changes are necessary. To achieve effective review, the

8 legislature requests that the g o v e rn o r  direct the d i v i s i on  of insurance to

9 m o n i t o r  the effect of this Act on p re miums b e i n g  charged for liability

10 ins u r a nc e  and to report the effect to the legislature no later than

11 M a r c h  1, in 1987, 1988, and 1989.

12 * Sec. 16. This Act takes effect immedia t e l y  in accordance w i t h  AS 01.-

13 10.070(c).
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AMENDMENT < i

C S S B - 3 7 7  (Fin) v e r s i o n  2

D E L E T E :  Sec. 2, p a g e  2, l i n e s  12 - 17

Se c .  8, p a g e  10, l i n e s  9 - 1 4

A N D  I F  T H E  A B O V E  D E L E T I O N S  A R E  D E L E T E D ,  T H E N :

D E L E T E :  S e c .  11, p a g e  10, l i n e s  27 - l i n e  3 (pa g e  11)



S e n a t e  F i n a n c e  C o m m i t t e e  M e e t i n g  
R E :  S e n a t e  B i l l  377

S e n a t o r  J o e  J o s e p h s o n

A p r i l  2 8 ,  1 9 8 6

I h a v e  r e v i e w e d  t h e  4 / 2 3 / 8 6  w o r k  d r a f t  o f  C S S B  3 7 7  
( F i n a n c e )  a n d  w a n t  t o  s h a r e  s o m e  c o n c e r n s .  T h e  p r o b l e m s  I 
c i t e  a r e  g e n e r a l l y  u n r e l a t e d  t o  t h e  p h i l o s o p h y , b u t  i n v o l v e  
q u e s t i o n s  o f  m e a n i n g  a n d  i n t e n t .

1. S e c t i o n  2. W h a t  i s  t h e  i n t e n t  w i t h  r e s p e c t  t o  t h e  
c o s t s  o f  a r b i t r a t i o n ?  T h e r e  w i l l  b e  i n d i g e n t  p l a i n t i f f s  w h o  
w i l l  n o t  b e  a b l e  t o  p a y  t h e  c o s t s  o f  a r b i t r a t i o n ;  is it t h e  
i n t e n t  t h a t  t h e  S t a t e  a s s u m e  t h e  c o s t s  i n  s u c h  a c a s e ,  j u s t  
a s  c o u r t  c o s t s  a r e  b o r n e  b y  t h e  t a x p a y e r ?  I f  n o t ,  h o w  is 
t h e  m a t t e r  t o  b e  d e a l t  w i t h ?

2. S e c t i o n  2. " T h e  a m o u n t  i n  c o n t r o v e r s y "  is u s u a l l y  
c o n s i d e r e d  t o  b e  t h e  a m o u n t  p l e a d e d  b y  t h e  p l a i n t i f f ' s  
a t t o r n e y .  H a s  t h e  C o m m i t t e e  c o n s i d e r e d  w h e t h e r  S e c t i o n  2 
w i l l  t e n d  t o  r a i s e  t h e  d e m a n d s  i n  s m a l l e r  c a s e s ,  i n s t e a d  o f  
t o  l o w e r  t h e  d e m a n d s ,  a n d  i f  s o , . w h a t  e f f e c t  t h a t  w i l l  h a v e  
o n  t h e  c o s t s  t o  i n s u r e r s ?

3. S e c t i o n  3, p a g e  3, l i n e s  5 - 7 .  D o e s  t h e  C o m m i t t e e  
i n t e n d  t h a t  b e f o r e  a p u n i t i v e  d a m a g e s  i s s u e  c a n  g o  t o  t h e  
j u r y  o r  j u d g e ,  t h e r e  w i l l  b e  a b i f u r c a t e d  p r o c e e d i n g  t o  
e s t a b l i s h  t h e  " p r i m a  f a c i e  c l a i m " ?  I f  so, i s  t h e  C o m m i t t e e  
c o n t e m p l a t i n g  t w o  p r o c e e d i n g s ?  B e f o r e  t h e  s a m e  j u d g e  a n d  
j u r y ?  O r  b e f o r e  a d i f f e r e n t  j u d g e  a n d / o r  j u r y ?  H o w  e l s e  
w i l l  t h e  c l a i m a n t  " f i r s t  e s t a b l i s h "  a p r i m a  f a c i e  c l a i m ?

4. P a g e  4, l i n e s  1 3 - 1 7 .  A s s u m i n g  t h a t  t h e r e  is a b o n a  . 
f i d e  p r o b l e m  o f  s t a b i l i t y  i n  t h e  i n s u r a n c e  i n d u s t r y ,  
s o m e b o d y  s h o u l d  b e  s u r e  t h a t  t h e  i n s u r e r  m a k i n g  p e r i o d i c  
p a y m e n t s  w i l l  b e  a b l e  t o  p e r f o r m  y e a r s  i n t o  t h e  f u t u r e .  
P l e a s e  s e e  t h e  l a n g u a g e  i n  m y  b i l l ,  S B  3 9 2 ,  w h i c h  c a l l e d  f o r  
p e r i o d i c  p a y m e n t s  b u t  w i t h  p r o t e c t i o n s  f o r  t h e  v i c t i m s .

5. D o e s  t h e  p e r i o d i c  p a y m e n t  l a n g u a g e  p r o v i d e  f o r  
p o s t - j u d g m e n t  i n t e r e s t  o n  t h e  a m o u n t  d e f e r r e d ?  I f  y o u  
r e d u c e  t h e  a w a r d  t o  p r e s e n t  v a l u e ,  b u t  h a v e  n o  i n f l a t i o n  
f a c t o r  o r  i n t e r e s t  r e q u i r e m e n t  o n  t h e  a m o u n t  d e f e r r e d ,  t h e n  
t h e  v i c t i m  g e t s  d e v a l u e d  d o l l a r s  l a t e r  o n  i n s t e a d  o f  t h e  
r e a l  a n d  g e n u i n e  v a l u e  o f  w h a t  t h e  j u r y  o r  j u d g e  i n t e n d e d  t o  
a w a r d  a s  c o m p e n s a t i o n .

6. P a g e  5. W h a t  is a " c o n t i n u i n g  p a t t e r n  o f  f a i l i n g "  
t o  m a k e  p a y m e n t s ?  I f  p a y m e n t s  a r e  m a d e  c a a n  a n n u a l  b a s i s ,
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w o u l d  t h i s  r e q u i r e  t h e  u n p a i d  v i c t i m  t o  w a i t  t w o  o r  t h r e e  
y e a r s  b e f o r e  a s k i n g  t h e  c o u r t  t o  o r d e r  r e l i e f ?  W h y  is n o t  
o n e  d e f a u l t  s u f f i c i e n t  t o  t r i g g e r  a c o u r t  o r d e r ?

7. P a g e  5. L i m i t e d  l i a b i l i t y .  D o e s  t h i s  s e c t i o n  
p u r p o r t  t o  e x c l u d e  t h e  l i a b i l i t y  o f  c e r t a i n  c o r p o r a t e  
d i r e c t o r s  o r  o f f i c e r s ,  e t c . ,  f o r  s u c h  t o r t s  d e f a m a t i o n  
( l i b e l  o r  s l a n d e r ) ,  f r a u d ,  e t c . ?  I f  n e t ,  t h e  l a n g u a g e  
s h o u l d  b e  c h a n g e d .

T h e s e  a r e  a f e w  i s s u e s  t h a t  s p r i n g  u p  f r o m  t h e  p a g e .  I 
h o p e  t h i s  m e m o r a n d u m  w i l l  b e  h e l p f u l .



S t a t e  o f  A l a s k a

O F F I C E  O F  T H E  G O V E R N O R

J u n e a u

A p r i l  2 8 ,  1 9 8 6

T he H o n o r a b l e  J a n  Faiks 
T he H o n o r a b l e  J o h n  Sackett 
Co-Chairs, S e na te  F i n a n c e  C o m m i t t e e  

A N D
T h e  H o n o r a b l e  M. M i k e  M i l l e r  
Chairman, H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S ta t e L e g i s l a t u r e  
P. 0. B o x  V 
Juneau, A K  99811

Re: T o r t  R e f o r m

D e a r  Se n at or s F aiks and Sackett, R e p r e s e n t a t i v e  Miller:

Today, I a m  r e c o m m e n d i n g  that w e  take cl ea r a nd m e a s u r e d  
steps t o w a r d  tort r e f o r m  t h r o u g h  a n u m b e r  of m o d e r a t e  
chan ge s to our c u r re nt  c i v i l  j u s t i c e  system. T h e  first 
steps I p r o p o s e  include 1) r e v i s i o n  of the c o m m o n  law 
c o n c e r n i n g  j o i n t  a n d  s e v e r a l  liability, 2) s t a t u t o r y  changes 
to a l l o w  courts to a w a r d  a n d  m o n i t o r  p e r i o d i c  pa ym en ts  of 
f u t u r e  e c o n o m i c  damages in a p p r o p r i a t e  cases, a n d  3) a 
r e q u i r e m e n t  that a p e r c e n t a g e  of all p u n i t i v e  damage awards 
b e  t u r n e d  over to the state, to b e  u s e d  to p r o m o t e  legal 
s ervices for the p o o r  a nd d i s a d v a n t a g e d  of Alaska.

T h e  re al  goal of tort r e f o r m  is a f f o r d a b l e  i n s u r an ce  that 
w i l l  a l l o w  small busi ne s se s,  n o n - p r o f i t  groups, and 
i n d i v i d u a l  A l a s k a n s  to operate, s e c u r e  in the k n o w l e d g e  that 
t he y h a v e  the c o v e r a g e  they n e e d  at r at es  th ey  can afford.
It is to that e n d  that I a m  r e c o m m e n d i n g  th es e changes.

In addition, a n d  e q u a l l y  important, I a m  a s k i n g  the 
L e g i s l a t u r e  to a u t h o r i z e  a n d  fun d a t h o r o u g h  s tu d y of b o t h  
the claims e x p e r i e n c e  a n d  the ttue f i n a n c i a l  c o n d i t i o n  of 
the i n s u r a n c e  i n d u s t r y  in Alaska. W e  n e e d  to u n c o v e r  the 
r e a l  facts b e h i n d  the p r e s e n t  i n s u r a n c e  crisis, to determine 
w h e t h e r  a d d i t i o n a l  m o d i f i c a t i o n s  to the j u d i c i a l  syste m are 
w a rr an t e d ,  a n d  to co ns i d e r  w h e t h e r  a d d i t i o n a l  l e gi sl at iv e 
a c t i o n s  m i g h t  ease the p r e s e n t  i n s u r a n c e  crisis.

I a m  not, however, c o n v i n c e d  that ou r c iv il  j u s t i c e  s ys te m 
c an be h e l d  s o l e l y  r e s p o n s i b l e  f or the c u r r e n t  in s urance 
crisis. N o r  a m  I c o n v i n c e d  that tort r e f o r m  w i l l  re sult in
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lower i n s u r a n c e  p r e m i u m s  or m o r e  a v a i l a b i l i t y  of in su ra n ce  
at a ny price. M a n y  exp er ts  b e l i e v e  the curre n t crisis is 
s i m p l y  the r e s u l t  of a d o w n t u r n  in the e c o n o m i c  c yc le  of the 
i n s u r a n c e  industry, a n d  that c h a n g e s  in the cost and 
a v a i l a b i l i t y  of i n s u r a n c e  m a y  come ab ou t in the n e a r  future 
as a c o n s e q u e n c e  of n o r m a l  m a r k e t  f o r c e s .

B o t h  this A d m i n i s t r a t i o n  a n d  the L e g i s l a t u r e  h a v e  b e e n  the 
s u b je ct  of t r em en d o u s  l o b b yi ng  efforts b y  a v a r i e t y  of 
i n t e r e s t  groups w h o  w a n t  to b r i n g  ab ou t  s i g n i f i c a n t  changes 
in our ci vi l j u s t i c e  system. T h e  r a t i o n a l e  b e h i n d  m a n y  of 
the a r g u m e n t s  a d v a n c e d  is som et im e s c o n f u s i n g  a nd 
o c c a s i o n a l l y  m i s l e a d i n g .  I h a v e  r e c e i v e d  h u n d r e d s  of 
c o m m u n i c a t i o n s  f r o m  small b u si ne ss m en , day -c ar e operators, 
fishermen, p r o f e s s i o n a l s ,  an d p e o p l e  f r o m  all w al ks  of life, 
i n c l u d i n g  those w h o  r e p r e s e n t  the i n s u r a n c e  industry, 
s u g g e s t i n g  that s i g n i f i c a n t  tort r e f o r m  w i l l  lead to lower 
i n s u r a n c e  p r e m i u m s  a n d  m o r e  a v a i l a b i l i t y  of i ns ur an c e 
coverage.

I h a v e  c a r e f u l l y  c o n s i d e r e d  the a r g u m e n t s  and v a r io us  
p r o p o s a l s  c o n c e r n i n g  tort reform. Generally, b e f o r e  I 
s u p p o r t  a n y  legislation, I m u s t  f irst b e  a s s u r e d  that the 
l e g i s l a t i o n  is fair, equitable, a n d  ju st  for all Alaskans, 
n o t  j u s t  c e r t a i n  special i n t e r e s t  groups. I also m u s t  be 
a s s u r e d  that the r ights of A l a s k a n s  w h o  are the u n f o r t u n a t e  
v i c t i m s  of a c c i de nt s in this state are f ully protected. A  
b a l a n c e  n e e d s  to be s t r u c k  b e t w e e n  the ri ghts of v i c ti ms  to 
c o m p e n s a t i o n  for their inj ur ie s  a n d  l e g i t i m a t e  concerns for 
a m o r e  e q u i t a b l e  d i s t r i b u t i o n  of the cost and r i s k  of 
injury. T h e  end  r e s u l t  of an y m o d i f i c a t i o n  to our civil 
j u s t i c e  s y s t e m  m u s t  b e  fai rn es s to all Alaskans, i n c l ud in g 
the small bu si n e s s m a n ,  the pr of es s i o n a l ,  the u r b a n  resident, 
the v il l ag er , the poor, and the disadva nt ag ed .

P r o b a b l y  the m o s t  s i g n i f i c a n t  tort r e f o r m  m e a s u r e  c u r r e n t l y  
u n d e r  c o n s i d e r a t i o n  b y  the L e g i s l a t u r e  is an a m e n d m e n t  to 
the legal d o c t r i n e  o f  j o in t a n d  s e v e r al  liability. This is 
an a r e a  of la w w h i c h  s o ci et y  h a s  d e v e l o p e d  over the course 
of m a n y  years. U n d e r  this doctrine, w h e n  a fact finder 
d e t e r m i n e s  that two or m o r e  de fe nd a n t s  are e a ch  at fault in 
c a u s i n g  an i n j u r y  to a plaint if f,  that p l a i n t i f f  m a y  r e c o v e r  
all of his damages a g a i n s t  any one d e f e n d a n t  and it is the 
d efendants' r e s p o n s i b i l i t y  to c o l l e c t  among themselves.
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P r o b l e m s  a ri se  w h e r e  one or m o r e  of the de fe nd a n t s  is 
i n s o l v e n t  or o t h e r w i s e  j u d g m e n t  proof. In such a case, 
a n o t h e r  d e f e n d a n t  m a y  h a v e  to pay all of the i n j u r e d  
p e r s o n ' s  damages a n d  the p a y i n g  d e f e n da nt  m a y  h a v e  no 
r e c o u r s e  to r e c o v e r  the a m ou nt  h e  p a i d  in excess o f  his 
"fair" share. The d oc tr i n e  of j o i n t  and several li ab i li ty  
d e v e l o p e d  b e c a u s e  society, r e c o g n i z i n g  that some i ne qu it ie s 
w i l l  r e s u l t  in a n y  case w h e r e  one of the part ie s r e s p o n s i b l e
for the i n j u r y  c a nn ot  p a y  hi s or h e r  share, d e c i d e d  that it
w o u l d  be m o r e  e q u i t a b l e  for a g u i l t y  de f en da nt  to b e a r  the 
a d d e d  burden, r a t h e r  t ha n  the i n j u r e d  victim.

This doctrine, however, o f t e n  resu lt s  in inequi ti e s of
a n o t h e r  form. W h e r e  o n l y  one of the de fe nd a nt s has the
f i n a n c i a l  a b i l i t y  to pay, that d ef e nd an t m a y  e n d  up p a yi n g 
100 p e r c e n t  of the p l a i n t i f f ' s  damages, eve n  t h o u g h  that 
d e f e n d a n t  is on ly  5 or 10 p e r c e n t  n e g l i g e n t  in the 
p a r t i c u l a r  case. This is the s o - c a l l e d  " d e e p - p o c k e t "  
problem. M u n i c i p a l i t i e s ,  the State, a n d  pers on s r e s p o n s i b l e  
e n o u g h  to m a i n t a i n  i n s u r an ce  are o f t e n  r e q u i r e d  to p ay large 
sums of m o n e y  w h e n  their actua l c o n t r i b u t i o n  a r g u a b l y  s h o u l d  
be m u c h  less.

G i v e n  t he se  c o m p e t i n g  c on si derations, there is c u r r e n t l y  
u n d e r  c o n s i d e r a t i o n  one p r o p o s a l  m o d i f y i n g  j oi nt  a n d  several 
l i a b i l i t y  w h i c h  a t t e mp t s to strike a fair b a l a n c e  b e t w e e n  
the r i g ht s of the victim, w h i c h  m u s t  b e  protected, a nd the 
righ ts  o f  the f i n a n c i a l l y  r e s p o n s i b l e  defendant. This 
v e r s i o n  p r o v i d e s  that a p a r t y  m a y  be h e l d  liable for up to
-- b u t  n o t  m o r e  th&ii -- twice the p a r ty 's  p e r c e n t a g e  of
fault in the accident. It r ec og n i z e s  that pure several 
liability, w h i c h  is s u p p o r t e d  by some a d vo ca te s of tort 
reform, m a y  r e s u l t  in v i c t i m s  n o t  b e i n g  a d eq u a t e l y  
c o m p e n s a t e d  for their injuries, w h i l e  p u r e  joint a n d  several 
liability, as it is c u r r e n t l y  applied, m a y  u n j u s t l y  b u r d e n  
t hose w h o  are f i n a n c i a l l y  responsible.

A  s ec on d c o n c e p t  d r a w i n g  m u c h  a t t e n t i o n  is a p r o p o s a l  to put 
a cap on n o n - e c o n o m i c  damages, w h i c h  are g e n e r a l l y  r e f e r r e d  
to as p a i n  and suffering. One v e r s i o n  of a tort r e f o r m  b i l l  
w h i c h  I h a v e  seen p u r p o r t s  to limit any a wa rd  for 
n o n - e c o n o m i c  damages to 25 p e r c e n t  of the p r es en t v a l u e  of
the e c o n o m i c  damages a w a r d e d , or 8500,000.00, w h i c h e v e r  is
l e s s . Since a si g ni f i c a n t  p o r t i o n  of economic damages 
f r e q u e n t l y  involves lost wages, u n d e r  this p r o v i s i o n  a 
s u c c e s s f u l  b u s i n e s s m a n  or a b r a i n  surg eo n w o u l d  h a v e  a right 
to m o r e  n o n - e c o n o m i c  damages than an A l a s k a n  w h o  lives b y  a 
s u b s i s t e n c e  w a y  of life, a h o u s e w i f e  w h o  does not w o r k
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o u t s i d e  the home, a t e e n a g e r  w h o  has n o t  y e t  h a d  the 
o p p o r t u n i t y  to d e m o n s t r a t e  his or h e r  i n c o m e  e a r n in g  
cap ab il it ie s,  or an o l d e r  r e t i r e d  A l a s k a n  -- even w h e r e  the 
a m o u n t  of p a i n  and s u f f e r i n g  s u s t a i n e d  b y  e a c h  w a s  equal. 
This is u na cc e p t a b l e :  it d i s c r i m i n a t e s  a m o n g  A l a s k a n s  on
the b as is  of wealth, is c o n s t i t u t i o n a l l y  que st io na b le , a nd 
fails to c o n s i d e r  the ri ghts of a c c i d e n t  v ictims. As I 
s t a t e d  earlier, I c annot supp or t l e g i s l a t i o n  that is n ot 
fair a n d  e q u i t a b l e  for all A l a s k a n s .

A n o t h e r  tort r e f o r m  m e a s u r e  c u r r e n t l y  u n d e r  c o n s i d e r a t i o n  is 
w h e t h e r  s o c i e t y  s h ou ld  r e q u i r e  parti es  to a r b i t r a t e  cases 
w h e r e  the a m o u n t  c l a i m e d  b y  the p l a i n t i f f  is r e l a t i v e l y  
small. A l t h o u g h  I a gr ee  that there are u n d o u b t e d l y  b e t t e r  
w a y s  to r e s o l v e  di sputes than t a k i n g  all m a t t e r s  to court, I 
b e l i e v e  this p r o p o s a l  ha s some serious problems, b e c a u s e  it 
w o u l d  in fr i n g e  u p o n  the r i g h t  of p e o p l e  to b e  c o m p e n s a t e d  in 
s mall cases. U n d e r  the p r o p o s e d  l eg is lation, the cost o f  an 
a r b i t r a t i o n  m u s t  be b o r n e  b y  the parties. This is in 
c o n t r a s t  to our t r a d i t i o n a l  s y s t e m  of j u s t i c e  in w h i c h  the 
courts are f u n d e d  b y  the S tate and e v e r y o n e  has a r i gh t of 
access to the courts to r e d r e s s  g rievances. By r e q u i r i n g  
the cost of an a r b i t r a t o r  to b e  b o r n e  b y  the p a r ti es  -- a 
cost w h i c h  co ul d be v e r y  s i g n i f i c a n t  in any g iv e n case —  
p e r s o n s  w i t h  r e l a t i v e l y  small b u t  n o n e t h e l e s s  l e gi ti ma t e 
claims w i l l  be e f f e c t i v e l y  p r e v e n t e d  f r o m  r e c o v e r i n g  for 
t heir injuries. In addition, there appea rs  to be little 
c o n s i d e r a t i o n  of the d i f f i c u l t i e s  and costs in herent in 
h o l d i n g  a r b i t r a t i o n  h e a r i n g s  in the small, m o r e  r emote 
v i l l a g e s  of Alaska, w h e r e  the court s y s t e m  a l r e a d y  exists 
b u t  an a r b i t r a t i o n  m e c h a n i s m  does not. In m y  opinion, 
f u r t he r st ud y of a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  m e c h a n i s m s  
is n e c e s s a r y  b e f o r e  w e  enact l e g i s l a t i o n  to r e q ui re  
a rb itration, and I r e c o m m e n d  this idea b e  c o n s i d e r e d  in the 
i n t e r i m  b y  the L e g is la tu r e.

W i t h  r e s p e c t  to the idea of p e r i o d i c  -- r a t h e r  than lump 
sum -- p a y m en ts  of awards for future e c o n o m i c  loss (such as 
future wages), I w o u l d  r e c o m m e n d  that the cour ts  be g i v e n  
the d i s c r e t i o n  to r e q u i r e  that the p o r t i o n  of a j u d g me nt  
r e p r e s e n t i n g  future e c o no mi c loss be p a i d  into a trust 
a c c o u n t  or u s e d  to p u r c h a s e  an a n n u i t y  a n d  t h e r e a f t e r  p a i d  
in p e r i o d i c  i n st al lm en ts  to the victim. The L e g i s l a t u r e  
s h o u l d  i n d ic at e  that p ay me n t s  for f u tu re  e c o n o m i c  losses 
should, in the a p p r o p r i a t e  case, be m a d e  on a per io di c  
basis. I w o u l d  no t p r o p o s e  that p e r i o d i c  p a y m e n t s  of future 
e c o n o m i c  loss be r e q u i r e d  in e v e r y  case, n o r  should p e r i o d i c
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p a y m en ts  ever be u s e d  to r e d u c e  the l i a b i l i t y  or o b l ig a ti on s 
of the defendant.

Finally, w i t h  r e s p e c t  to p r o p o s a l s  d e a l i n g  w i t h  the a w a r d  of 
p u n i t i v e  damages (which f r e q u e n t l y  r e s u l t  in an u n d e s e r v e d  
w i n d f a l l  to the p l a in ti ff s) ,  I b e l i e v e  w e  s h o u l d  p r o v i d e  
that 50 p e r c e n t  of all p u n i t i v e  damages a w a r d e d  in any case 
be t u r n e d  ov er  to the S t a t e 6 This m o n e y  s h o u l d  b e  p l a c e d  in 
a s p ec ia l  fund, w h i c h  w e  c o u l d  call the L e g a l  J u s t i c e  Fund, 
c r e at ed  for the p u r p o s e  of p r o v i d i n g  legal services for the 
poor. I h a v e  a s k e d  the D e p a r t m e n t  of L a w  to a dv i se  the 
L e g i s l a t u r e  on h o w  this m i g h t  be a c c o m p l i s h e d  and p r o p o s e d  
l e g i s l a t i o n  is attached.

T h e r e  are several o t h e r  tort r e f o r m  p r o p o s a l s  p r e s e n t l y  
b e f o r e  the L e g i s l a t u r e ,  but at this time I t h i n k  that we 
s ho ul d p r o c e e d  w i t h  caution. I h a v e  s u g g e s t e d  a couple of 
things that can be done at this time. H o w e v e r  b e f or e  w e  do 
more, w e  n e e d  to d e v e l o p  the s p e c i fi c i n f o r m a t i o n  n e c e s s a r y  
to tail or  future m o d i f i c a t i o n s  to a c c o m p l i s h  the d e s i r e d  
result.

T h e r e  are two sides to the tort r e f o r m  issue. In or de r to 
a c c o m p l i s h  s o m e t h i n g  m e a n i n g f u l  in the y ears to come, I 
suggest that any m o d i f i c a t i o n  to our civil j u st ic e syst em  
shou ld  be c o u p le d w i t h  a c o m p l e t e  study, f i n a n c e d  b y  the 
L e g i s l a t u r e  a n d  p e r f o r m e d  d u ri n g the interim, w h i c h  focuses 
on two m a j o r  areas c o n c e r n i n g  the in su r a n c e  crisis. First, 
a d e t a i l e d  a n d  t h o r o u g h  e x a m i n a t i o n  s h o u l d  be u n d e r t a k e n  of 
c l o s e d  claims b y  line in A l a s k a  for in su ra n ce  companies 
doing b u s i n e s s  in Alaska. Second, a t h o r ou gh  e x a m i n a t i o n  
s hould b e  m a d e  of i ns ur an ce  c o mp a ny  fi na n c i a l  o p e r a t i o n s , 
expenditures, a nd p r o f i t ab il i ty .

F r o m  the c l o s e d  claims study w e  w o u l d  be able to identify:

(a) the ex tent to w h i c h  the legal s y s t e m  has or has not 
b e e n  the cause of d r a m a t i c  l i a b i l i t y  in su rance p r e m i u m  
increases and c o v er ag e r e d u c t i o n  in crisis lines in Alaska;

(b) h o w  v i ct im s are f a ring u n d e r  the p r e s e n t  system; and

(c) w h a t  the v a r i o u s  spe c if ic  tort r e f o r m  p r o p o s a l s  w i l l  
a c t u a l l y  accomplish.



T h e  a n a l y s i s  o f  i n s u ra nc e  c o m p a n y  finances w i l l  enable us to 
d e t e r m i n e :

(a) the e x t e n t  to w h i c h  d r a m a t i c  l i a b i l i t y  i n s u r an ce  rate 
i n c r ea se s  a nd c o v er a ge  l i mi ta t i o n s  in A l a s k a  are -- or are 
n o t  -- c os t- ju st i fi ed ,

(b) w h a t  a l t e r n a t i v e s  ex is t to l i m i t i n g  c o v e r ag e and 
r a i s i n g  rates; and

(c) the l e g i s l a t i v e  a n d / o r  r e g u l a t o r y  actions w h i c h  m a y  be 
n e c e s s a r y  to r e s o l v e  the State's l i a b i l i t y  i n s u r a n c e  crisis.

I b e l i e v e  t hese p r o p o s a l s  r e p r e s e n t  a g e n ui n e first step 
towards tort r e f o r m  b y  s u c c e s s f u l l y  b a l a n c i n g  the co mp et in g 
i nt er es ts  i n v o l v e d  in this issue w h i l e  g u a r a n t e e i n g  that the 
r i g ht s of all A l a s k a n s  are protect ed . In addition, the 
p r o p o s e d  i n t e r i m  study w o u l d  g r e a t l y  as sist not  o nl y the 
L e g i s l a t u r e  —  but A l a s k a n s  g e n e r a l l y  -- to see p r e c i s e l y  
w h a t  has c a u s e d  o ur curre n t i n s u r a n c e  crisis a nd w h a t  can be 
done to c o r r e c t  it.
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read:

Sec. 37.05.153. L E G A L  J U S T I C E  FUND. T h e r e  is e s t a b­

lished as a se pa ra te  trust fund in the state t r e a su ry  the 

L e g a l  J u s t i c e  Fund. The fund c o n si st s of amo un t s c o n t r i b­

ut e d  b y  p e r s o n s  w h o  are a w a r d e d  p u n i t i v e  or e x e m p l a r y  d a m a g­

es in a civil a c t i o n  u n d e r  AS 09.17.020. M o n e y  in the fund 

m a y  n o t  b e  d i v e r t e d  for a p u r p o s e  o t h e r  than f or p r o v i d i n g  

legal s ervices for the p o o r  in civil or c r i m i n a l  matters.

S e c .  ________  A S  3 7 . 0 5  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o



Sec. 09.17.020. P U N I T I V E  DAMAGES. (a) P u n i t i v e  d a m­

ages m a y  not b e  a w a r d e d  in an action, w h e t h e r  in tort, c o n­

tract, or otherwise, u n l e s s  s u p p o r t e d  b y  clear a nd c o n v i n c­

ing evidence. E a c h  c l a i m i n g  p a r t y  m u s t  agree that 50 

p e rc en t of a n y  p u n i t i v e  or e x e m p l a r y  damages that m a y  be 

a d j u d g e d  a g a i n s t  the p a r t y  d e f e n d i n g  the c l a i m  w i l l  be c o n­

trib u t e d  to the legal j u s t i c e  fu nd  e s t a b l i s h e d  in AS 37.0 5 .-  

153. M o n e y  in the fu nd  shall be h e l d  in trust to f i n a n c e  

legal s ervices for the poor.

(b) The  a m ou nt  of p u n i t i v e  damages a w a r d e d  to the 

state shall be c o n s i d e r e d  a p a rt  of the a m o un t r e c o v e r e d  by 

the c l a i m i n g  p a r t y  for p u r p o s e s  o f  c a l c u l a t i n g  an a w a r d  of 

a t t or ne y  f e e s .

(c) E x c e p t  for p u r po se s of seeking e x e c u t i o n  on a 

judgment, the state m a y  not b r i n g  or be j o i n e d  in an a c t i o n  

b a s e d  on p u n i t i v e  d a m ag es  that m a y  be a w a r d e d  u n d e r  this 

section.
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LEGISLATIVE AFFAIRS A G E N C Y

M E M O R A N D U M  A p r i l  23, 1986

SUBJECT: L i m i t a t i o n  of Ci vi l A c t i o n s
CSSB 377 (Finance) V e r s i o n  #2

TO: S e n a t o r  D i c k  E l i a s o n
F i n a n c e  C o m m i t t e e ^ ^  ,

FROM: T e r r i  L a u t e r b a c h
A s s i s t a n t  R e v i s o r  of S t a tu te s

The f o l l o w i n g  is a s e c t i o n a l  an al ys is  of the a b o v e  r e f e r­
enced S e n a t e  bill:

S e c t i o n  1 - L e g i s l a t i v e  F in di n g s

S e c t i o n  2 - R e q u i r e s  that p e r s o n a l  i n j u r y  a n d  p r o p e r t y  
dama g e actions seek i ng  dama ge s  of less t h a n  $25,000, 
e x c l u s i v e  of costs, interest, and a t t o r n e y  fees, m u s t  be 
a r b i t r a t e d  u n d e r  AS 09.43 b e f o r e  a lawsu it  can be commenced.

i
S e c t i o n  3 - This s e c t i o n  cre at es  a n e w  c h a p t e r  that
g e n e r a l l y  p r o v i d e s  for limits on a m o u n t  a nd type of r e c o v e r y  
in a c iv i l action. The ana ly si s w i l l  d i s cu ss  e a c h  s e c t i o n  
of this chap te r in turn.

Sec. 0 9. 17 . 0 1 0  - L i m i t s  the a m o u n t  that c o u l d  be r e c o v e r e d  
for n o n e c o n o m i c  damages to $250,000.

Sec. 0 9. 17 . 0 2 0  - Rais es  the s t a n d a r d  of p r o o f  for the a w a r d  
of p u n i t i v e  damages b y  r e q u i r i n g  c le ar  a n d  c o n v i n c i n g  e v i­
dence o f  an act that is felonious, d e l ib er a te , or ma l ic i o u s .

Sec. 0 9. 17 . 0 2 5  - P r o h i b i t s  a p e r s o n a l  i n j u r y  a c t i o n  b y  a 
v i c t i m  w h o  w a s  intoxicated, u n d e r  the i n f l u e n c e  of a c o n­
tro l l e d  substance, or c o m m i t t i n g  a f e l o n y  at the time of 
i nj ur y u n l e s s  the act c a us in g the v i c t i m ' s  i n ju ry  w a s  i n t e n­
tional .

Sec. 0 9 . 1 7 . 0 3 0  - R e q u i r e s  that v e r d i c t s  be i t e m i z e d  b e ­
tween p u n i t i v e  damages, e c o n o mi c loss, a n d  n o n e c o n o m i c  loss,

P O U C H  V S I A IE  C A P IT O l 
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a nd that a v e r d i c t  m u s t  c a t e g o r i z e  c o m p e n s a t i o n  for e x i st in g 
and f u t u r e  losses.

Sec. 09 .1 7. 03 5 - R e q u i r e s  that an a w a r d  of f u ture damages
in ex cess of $100,000 m u s t  be p a i d  to the m a x i m u m  extent 
f e a s i b l e  b y  p e r i o d i c  p ay ments, r a t h e r  tha n in a lump sum, if 
r e q u e s t e d  b y  a party. R e q u ir e s the c ourt to m a k e  specific 
f ind in gs  r e g a r d i n g  p e r i o d i c  p ayment, an d p r o v i d e s  the court 
m a y  r e q u i r e  the j u d g m e n t  debto r to p o s t  security. A  j u d g­
m e n t  r e q u i r i n g  p e r i o d i c  p a y m e n t  m u s t  s p e c i f y  the recipient, 
amount, i n t e rv a l b e t w e e n  p ay ments, a n d  n u m b e r  of paym en ts  to 
b e  made. J u d g m e n t  m a y  b e  m o d i f i e d  o n l y  if the j u d g me nt  
c r e d it or  dies, in w h i c h  case the p a y m e n t s  go to perso ns  the 
j u d g m e n t  c re di t o r  o w e d  a du ty  of suppo rt  p r i o r  to death. 
A l l o w s  the court to p e n a l i z e  a j u d g m e n t  d e b t o r  wh o  fails to 
m a k e  r e q u i r e d  p a y m e n t s .

Sec. 0 9 . 1 7 .0 40  - R e q u i r e s  a p e r s o n  w h o  submits certain 
p l e a d i n g s  to a court to v e r i f y  that the p e r s o n  believes that 
s t at em en ts  in the p l e a d i n g s  are true.

Sec. 09 .1 7 .0 45  - L i m i t s  l i a b i l i t y  of s c ho ol  superintendents, 
e l e c t e d  or a p p o i n t e d  o ff ic i a l s  o f  a p o l i t i c a l  subdivision, 
an d c e r t a i n  b o a r d  m e m b e r s .

Sec. 0 9. 1 7 . 0 5 0  - E s t a b l i s h e s  b y  s t a t u t e  the rule alre ad y
e s t a b l i s h e d  b y  case law, that c o n t r i b u t o r y  fault d iminishes 
r ecovery, but does no t b a r  a p l a i n t i f f  f r o m  seeking c o m p e n­
sation.

Sec. 09 .1 7 .0 55  - P r o v i d e s  that a c iv il  a w a r d  for p e r s o n a l  
i n j u r y  or d e a t h  m u s t  be r e d u c e d  b y  the a m o u n t  r e c e i v e d  by 
the c l a i ma nt  f r o m  other sources for the i n j u r y  or death.
Does n o t  a pp ly  to life i n s u r a n c e  d e a t h  b e n e f i t s  or some 
k inds of r e c o v e r i e s  u n d e r  f e d er al  p ro grams.

Sec. 09. 17 . 06 0 - R e q u i r e s  the j u r y  or co u rt  t o , a p p o r t i o n
d amag es  b e t w e e n  each p a r t y  to the lawsuit, if there is mor e  
than one p a r t y  to the action. E a c h  p a r t y  is a s s i g n e d  a p e r­
centage of the fault, a nd dam ag es  are a w a r d e d  b a s e d  on the 
a p p l i c a b l e  pe rcentage. Changes the e x i s t i n g  rule of j o in t 
a n d  s e v er al  l i a b i l i t y  to one of s e v e r a l  l i a b i l i t y  only.
Fo r example, if A  sues B and C , a n d  A  is n o t  at fault, and B 
a nd C are each 50* at fault, a s s u m i n g  dama ge s are $100,000,
B and C w o u l d  each be liable for $ 5 0 ,0 0 0 in damages. U nd er  
rules of j oint and s e v e r al  liability, P a r t y  A  could collect
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the e ntire j u d g m e n t  of $100,000 f r o m  e i t h e r  B or C, in w h i c h  
case B or C w o u l d  see k c o n t r i b u t i o n  if eithe r p a i d  m o r e  than 
their share. U n d e r  a r u l e  of several liability, A  cannot 
c o ll ec t f r o m  B or C m o r e  than their r e s p e c t i v e  shares o f  the 
liability, so if B is insolvent, A  is w i t h o u t  r e c o u r s e  for 
that $50,000.

Sec. 09 .1 0. 07 0 - P r o v id es  that if a p e r s o n  settles a
claim, the s e t t l e m e n t  does n o t  r e l e a s e  a n y on e else u nl es s  
the a g r e e m e n t  so provides. However, the s u m  of the total 
c l a i m  is r e d u c e d  b y  the amount of the r e l e a s e d  pers o ns  
share of the damages, d e t e r m i n e d  u n d e r  AS 09.17.060.

Sec. 0 9. 1 7.080 - L i m it s c o n t i n g e n c y  fees for a t to rn ey s w h o  
r e p r e s e n t  p l a i n t i f f s  in p e r so na l i n j u r y  act io ns  b a s e d  on 
n e g l i g e n c e .

Sec. 0 9. 1 7.900 - D e f i n i t i o n  of "fault."

S e c t i o n  4 - Chan ge s the time p e r i o d  for w h e n  an o f f e r  of
j u d g m e n t  m u s t  be s erved on a p a r t y  in o rder for that offer 
to be c o n s i d e r e d  a r e a s o n  for r e d u c i n g  i n t er es t on any a w a r d  
m a d e  later to the other party.

S e c t i o n  5 - Chan g es  the interest ra te  on j u d g m e n t s  so that
it w i l l  float a c c o r d i n g  to the F e d e r a l  R e s e r v e  d i s c ou n t 
rate. > , i

S e c t i o n  6 - P r o v i d e s  that p r e j u d g m e n t  i n t e r e s t  accrues
f ro m the day p r o c e s s  is served on the d e f e n d a n t  u nl es s  the 
p a r ti es  h a v e  a g r e e d  otherwise.

S e c t i o n  7 - T e c h n i c a l  change r e l a t e d  to s e c t i o n  8.

S e c t i o n  8 - P r o v i d e s  that appe a l of an a r b i t r a t i o n  a w a rd
m u s t  be fi l ed  w i t h i n  60 days of an award. Also, r e q u i r e s  a 
n e w  trial of the issues, if an a pp e al  is filed.

S e c t i o n  9 - T e c h n i c a l  a m e n d me n t r e q u i r e d  so t h a t’ma l p r a c t i c e  
acti on s g o v e r n e d  b y  sections in AS 09.55 are also g o v e r n e d  
b y  the limita ti on s of AS 09.17, e n a c t e d  in this draft.

S e c t i o n  10 - Pr ov i d e s  that a t t o r n e y  fees cannot b e  awarded
u n le ss  a u t h o r i z e d  by statute or an a g r e e m e n t  b e t w e e n  the 
p a r t i e s .
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CANTON, Ohio (AP) —  A 
veterinarian is being sued by a 
couple who claim he diagnosed 
a painful back condition in Bar-' 
ney, their 4-year-old dachs­
hund, but then kept the dog he 
“didn't have the heart” to de­
stroy.

“I know I probably should 
have done it, but how do you 
kill a dog who’s wagging his tail 
and licking your face?" said 
Dr. Daniel Evans. "I just 
couldn’t do it.”

The lawsuit, filed Thursday 
by Linda G. and Dennis W. 
Gregory" of Perry Township, 
contends they suffered “severe 
emotional trauma” from the 
doctor’s treatment of their dog.

The Stark County Common 
Pleas Court lawsuit, which 
seeks $100,000 damages from 
Evans and Massillon Animal 
Hospital, contends Mrs. Greg­
ory asked Evans to destroy 
Bamey last October, based on 
his diagnosis of possible contin­
ued pain and eventual paraly­
sis.

They learned Bamey was 
alive when they took another 
animal to Evans’ office earlier 
this month. Bamey was re­
turned to them March 5, caus­
ing them “another emotional 
trauma, although admittedly a 
happy one,” the lawsuit said.

Evans said he agreed to de­
stroy the dog after Mrs. Greg­
ory told him she didn’t want to 
spend any money on the dog for 
treatment of what she said was 
a painful back condition.

“When I went in to put him 
to sleep, he jumped all over me 
and licked my face and wagged 
his tail," said Evans. “ I didn’t 
have the heart to put him to 
sleep. She said he was in pain 
and yet there he was jumping 
•around.”

Evans said he cared for Bar­
ney for. the next five months, 
intending eventually to destroy 
the dog.
“He became a part of the fam­
ily. We just loved him and fed 
him and gave him a good 
home."

A4 . Anchorage Daily News Saturday, March 29, 1986
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Psychic awarded $1 million I
By MICHELE DIGIROLAMO/ t- 1
United Press International 

PHILADELPHIA -  A  
woman who blamed a CAT 
scan for loss of her psychic 
powers has been awarded 
more than $1 million by a• 
jury but a “shocked" hospi­
tal attorney said Friday the 
verdict would be appealed.',...
’ “If the yerdict is allowed 
to stand, it’s an outrage and 
an example of why the 
American tort system has to 
be changed," said Richard 
Galli, an attorney for Temple 
University Hospital, where 
the CAT scan was performed.
.-A jury deliberated about 

45 minutes Thursday before 
awarding Judith Richardson
Haimes, 42, $600,000, plus Tbo Associated Press

$418,000 in delay damages. Judith Richardson Haimes 
Haimes, of Clearwater, Fla.,
lived in New Castle, Del., at powers and consider only her 
the time of the test. testimony about the negative

Haimes had contended allergic reaction she suffered 
that as a result of the CAT from a dye injected during 
scan she suffered severe the CAT scan, 
headaches when she tried to “There is no way in the 
concentrate to use her psy- world a person who walked 
chic powers. Her attorney, out of the hospital, did not.. 
Joel Lieberman, said Haimes pass out, did not lose con- 
had previously earned her sciousness, whose heart did 
living as a psychic and was not stop beating, who did not 
able to read people’s auras stop breathing, is entitled to 
and help police solve crimes, pain and suffering in that 
After the jury' hoard amount of money,” Galli 

Haimes’ case, Court of Com- said, 
mon Pleas Judge Leon Katz “I was shocked,” Galli j 
ruled Haimes had failed to said. "There’s no basis for 
prove her claim that ‘he CAT it."
scan left her with headaches But Lieberman disagreed 
that made it impossible for . and maintained the award ! 
her to use her;psychic , pow-:.; would, have been much high­
ers. , ■_ v.'i £;er if, .the -jury,* had. been al- ,
•."‘ Katz ordered the' jury'to flowed' to . consider Haimes’ 
disregard Haimes’ allega- loss of psychic powers and 
• iiirvxt imr inct jr> lncs of hn9in.',<><: pamintrs.
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S e ct io n 11 - Al lows costs and at t or n e y s  fees to be a w a r d e d
to p r e v a i l i n g  p a r t y  in c o n n e c t i o n  w i t h  appeal of an a r b i­
tration a w a r d  if the a w a r d  is i n c r e a s e d  or de cr ea se d ten 
p e r c e n t  b y  the a p p e l l a t e  court.

S e ct io n 12 - Gives the d i s t r i c t  court j u r i s d i c t i o n  over
appeals of a r b i t r a t i o n  a wards r e l a t e d  to section 8.

S e ct io n 13 - Rep ea ls  AS 09.16, the e x i st in g chapter c o n­
cerning c o n t r i b u t i o n  a m o n g  j o i n t  tortfeasors.

S ecti on 14 - Pr ov i d e s for the am e nd me nt of Civil Rule 49.

Sect io n 15 - P ro vi de s for the am e nd me nt of Civil Rule 52.

Section 16 - P r ovides for the am en dm en t of Civil Rule 58.

Section 17 - P ro vi d e s for the a m e n d m e n t of Civil Rule 11.

S e ct io n 18 - Pr ov id es for the a m e n dm e nt of Civil Rule 82.

S ecti on 19 - Pr ov id es for the a m e n dm e nt of Civil Rule 68.

S e c ti on 20 - P rovides for the a me nd m e n t of Civil Rule 82.

Sect i on  21 
a c c r u i n g  a fter

Pr ov id es  that 
the e f f e c t i v e

the Act w i l l  apply to 
date o f  ,the Act.

actions

S e c t i o n  22 - S e v e r a b i l i t y  clause.

S e c t i o n  23 - States l e g i s l a t i v e  intent that the changes
m a d e  by this Act b e  r e v i e w e d  in three years. Also requests 
three a nnual repo rt s f r o m  the d i v i s i o n  of insurance p r e mi um s 
c h ar ge d for l i a b i li ty  insurance.

S e c t i o n  24 - E f f e c t i v e  date for m o s t  of the bill.

S e c t i o n  25 - P rovides that AS 09.17. 080, added, by sec. 3
of the bill, only takes effect if Sec. 10 of the bill does 
not pass b y  a t wo -t hi rd s  majority* in each house. If sec. 10 
p a s s e s  by a t wo-thirds m a j o r i t y  in each house, then AS 
0 9. 17.080 w i l l  not take effect.

T L:cs h 
c6/081



Plaintiff’s view:
In his article, Mr. Kleinfeld concludes 

that Rule 82, under which the prevailing 

party is compensated partially for at­

torneys’ fees, should be abolished. I pre­

sume; this expresses disagreement with 

Chief Justice Burger’s proposal to ex­

pand the approach to the federal courts. I 

respectfully, but sincerely, disagree with 

Mr. Kleinfeld’s conclusion, In m y  view, 

Rule 82 does encourage settlement, in a 

fair and meaningful manner, and would 

be especially appropriate in the federal 

system.

Contrary to Mr. Kleinfeld’s opinion, 

plaintiffs do consider the impact of an 

adverse Rule 82 award upon them. The 

Rule 82 award directly applies to the 

determination of liability and to the 

amount of the judgment through Rule 

6 8 . In m y  experience, Rule 68 offers of 

judgment less often control. In cases 

where damages are the primary issue, 

parties are usually able to settle, with 

some help from Rules 82 and 68.

Mr. Kleinfeld also concludes that Rule 

82 is ineffective in discouraging nuisance 

cases. H e  does so on the basis that “if the 

case is litigated through trial, the defen­

dant will probably win an award of 

$5,000 to $10,000 against the plaintiff. 

But because the cost to the defendant will 

exceed the award, and because the award 

will probably be uncollectible, most 

defendants will pay up to $5,000 or so 

even on frivolous claims.”

M y  experience has been that defen- 

(P lease turn to p ag e  11)

B y  J a m e s  A ,  P a r r i s h

The Judge*' journal
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Are a 
Success

Defense view:
Civil Rule 68, which has been in opera­

tion in Alaska for m a n y  years, permits 

only the defendant to m a k e  an offer of 

judgment. However, with the passage of 

Alaska Statute § 09.30.055 in 1980, either 

party m a y  m a k e  an offer of judgment. 

T he difference is that Rule 68 provides 

for awards of costs and attorneys’ fees, 

while the statute increases or decreases 

the prejudgment interest by 2 percent, 

making a 4 percent difference when ap­

plied to both sides’ costs. That could be 

substantial if the case were large and 

several years old at the time of judgment.

I strongly support both the rule and the 

statute. T he benefit of Rule 68 is to the 

defendant. Even Mr. Kleinfeld does not 

suggest abolishing Rule 68. The purpose 

of Rule 68 is to provide protection to the 

defendant against Alaska Rules 82 and 

79, .which allow for awards of costs and 

attorneys’ fees to the prevailing party. If 

Rule 68 did not exist, a plaintiff might 

claim $1 million and demand in settle­

ment $100,000, but only recover $10,000 

and still be the prevailing party. If, under 

those circumstances the defendant recog­

nizes the claim as a $10,000 claim and 

makes an offer of judgment for $10,000, 

he can protect himself against a subse­

quent award of costs and attorneys’ fees; 

thus, in effect, making himself the pre­

vailing party. Without Rule 68 he would 

be helpless to protect himself against 

costs and attorneys’ fees short of paying 

an unreasonable demand.

(P lease tu rn  to p ag e  10)

B y  H .  B i x l e r  W h i t i n g

Spring 190S



The benefit to the court system is that offers of judg- 
ment create some stark realities to clients. I have not 
found anything more difficult to explain to a client, or 
more helpful in making an otherwise unreasonable client 
recognize the true value of his case, than having to ex­
plain the effect of a Rule 68 offer of judgment. When 
such an offer is made, one must have a very serious con­
versation with his client along the lines described in Mr, 
Kleinfeld's article. The client needs to have the effect of 
Rule 68 explained to him and some appraisal of costs 
and attorneys’ fees which might be assessed against him 
If he does not prevail. Of course, it also makes the plain­
tiff's lawyer very realistic, requiring him to examine the 
merits of his case prior to going forward.

I do not think defense attorneys in general use Rule 68 
effectively, although there are some who are adept at 
using it. Those generally tend to be the defense attorneys 
who are professionally Interested in protecting their cli­
ents as opposed to some defense attorneys who put their 
personal financial gain ahead.

As far as the plaintiff is concerned, Rule 68 Is useless. 
Under the statute, a plaintiff could make an offer to set­
tle a case at the high end of the settlement range and hope 
to beat it before the jury, but the risk is a 4 percent dif­
ference on the interest if he does not beat the offer. A 
plaintiff cannot very well make an offer at the low end 
of his settlement range because of the impact that might 
have on future settlement negotiations. We all know 
that it is very difficult to negotiate a settlement if the 
plaintiff begins demanding more money.

In conclusion, I think Rule 68 is extremely effective If 
used properly. I know for a fact that it deters litigation. I 
have used It myself to do so, as have many other lawyers.

Rule 68 clearly provides incentives to settle, even im­
proving on prejudgment interest provisions, which do 
not come into effect until the eve of trial. Rule 68, how­
ever, is not a substitute for prejudgment interest, 
because at the eve of trial, the defendant Is facing the 
prospect of an adverse judgment plus prejudgmcnt in­
terest, which might have accumulated over a 3-to-5 year 
period. The two elements can work together to enhance 
settlements with prejudgment interest providing a 
return on investment if the case is not settled.

C IV IL  RULE 82 
Civil Rule 82 has the same effect as the laws providing 

for prejudgmcnt Interest, except that Rule 82 can work 
to the benefit of either party and the prejudgment in­
terest provision really only benefits the plaintiff. Rule 82 
is the biggest factor which comes Into play when one has 
to consider a Rule 68 offer of judgment, as Mr, Kleinfeld 
has pointed out.

Rule 82 is a rule which recognizes the reality of attor­
neys' fees. 1 do not think there is any provision in Alaska 
law regarding civil litigation that has been clarified so

(C ontinued f ro m  p a g e  9)

The late H. Blxler Whiting was an attorney in Fair­
banks, Alaska. James A. Parrish Is a partner in the 
Parrish Law Office, Fairbanks, Alaska,

extensively by the Alaska Supreme Court. In my opldon, 
the rule is well-balanced. It certainly does not fully com­
pensate a party for attorneys' fees. If It did, I fear that it 
would have a chilling effect upon potential litigation, in­
cluding meritorious litigation. It, thus, offers a proper 
balance between creating a chilling effect and providing 
some compensation to the prevailing party in litigation 
in which he was wrongfully involved.

Rule 82 compensates the prevailing party with an ad­
ditional 10 percent of the judgment for attorneys' fees. 
The normal attorney's fee in a contingent fee case is one- 
third of the recovery. In most plaintiffs' recoveries, 
Rule 82 compensates the plaintiff for approximately 
one-third of the attorneys’ fees he has paid. For defen­
dants who prevail, the court is required to make an 
equitable award based or: the work done.

Like Rule 68, Rule 82 definitely forces sobering real­
ity on both parties when evaluating settlement. The 
plaintiff must explain to his client the prospect of the de­
fendant recovering attorneys’ fees if the cose is lost, 
Rule 82 discourages people from filing and prosecuting 
lawsuits that they know they are likely to lose but are 
willing to try as long as they stand to lose nothing,

Another beneficial effect of Rule 82 is to give a sued 
party some incentive to defend against meritless claims. 
If it were not for Rule 82, Insurance companies—as well 
as other defendants—would be more prone to pay a nui­
sance value on a meritless claim rather than spend the 
money to defend. Rules 68 and 82 give those unjustly 
sued defendants some substantial protection by allowing 
the wrongfully sued person to recover costs and fees.

I do believe that Rule 82 does have an effect on settle­
ments by increasing the amount, but I do not think that

A P P E L L A T E  J U D G E S  

S E M I N A R  P R O G R A M S  

Santa Fe, N e w  Mexico 

August 25-29
Special programs on Tort Liability: Public Officials 
and Public Institutions; First Amendment: The 
Press’s Right to A,ccess; and the Fourth Amend­
ment: Search and Seizure,

Hyamiis, Massachusetts 

Sept. 29*Oct. 3
Special programs on Judicial Opinion Writing; 
Responding to Judicial Conduct Commission— 
Your Rights and Responsibilities; An Alternative 
to Bar and Media Polls—Judging the Judges; and 
Federal Habeus Corpus Relief for State Prisoners.

For more information write to: Appellate Judges 
Seminars, JAD/ABA, 750 N. Lake Shore Drive, 
Chicago, Illinois 60611 or telephone 312/988-5700.

The judge»’ Journal
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is unjust considering the fact that the recipient has been 
obligated to incur attorneys' fees to recover the money 
to which he is entitled.

Attorneys spend very little time preparing a cost bill 
and motion regarding same. The cost bill is decided by 
the clerk, not the court, A party may ask the court to re­
view the clerk’s rulings, but that does not even require a 
hearing in most cases, and the costs to the awarded are 
pretty well-estabiished. Attorneys' fees can be awarded 
without any hearing at all by the trial judge, although 
sometimes hearings are held. The time spent on this

Parrish
( C o n t i n u e d  f r o m  p a g e  8)
dants, especially insurers, do not pay unfounded 
nuisance claims. Any win is a win for the company in­
volved. The less merit there isto a case, the less likely it is . 
to settle.

Whether an average award of S5,000 to S 10,000 upon 
a successful defense is full compensation says nothing 
about the impact upon prospective plaintiffs considering 
such suits. Even impecunious plaintiffs are usually mor­
ally responsible and are especially sensitive about incur­
ring attorneys' fees against them. It is the rare plaintiff, 
well-heeled or not, who is willing to press an obviously 
unfounded claim at the risk of incurring $5,000 to 
$10,000 liability. The mere filing of such a judgment 
creates a lien on any real property he might acquire.

To the extent there are those plaintiffs or attorneys 
who would file nuisance cases at the risk of a substantial 
attorney fee award, abolishing Rule 82 would not help. 
Those claimants base their claim on what they think the 
defendant will pay to avoid defending a lawsuit. There 
is no prospect of obtaining an affirmative attorney fee 
award in such cases. As to this class of litigant, imposing 
Rule 82 is, at worst, neutral. At best, it discourages the 
filing of some of what would otherwise be nuisance 
cases.

The other side of the problem is the nuisance defense. 
Rule 82 is flexible enough to allow full or nearly full at­
torneys’ fees to a plaintiff who has been forced to try a 
case over a nuisance defense. Absent such a rule, institu­
tional or well-heeled private defendants can literally 
drive plaintiffs' attorneys out of the market in small-to 
medium-$ize cases. It is simply impossible, even with a 
clear liability and clear damage case, in the $10,000 to 
$20,000 range, to make a profit against an obstructive 
defense in the absence of an attorneys' fees rule. Even 
simple contract cases can be forced to take 10 days ac­
tual trial time without regard to the amount at issue. If  
theclaim is In the $20,000 range, counsel must charge by 
the hour. Without an award of attorneys' fees, the just­
ly deserving claimant can actually lose money.

Although such cases can happen, even with attorneys' 
fee awards, they are much more likely to happen without 
them. When they do occur, it is mandatory that the 
plaintiff receive an award for attorneys' fees, hopefully 
near actual expenses,

aspect of the case is normally very small and should 
probably not have any effect on considering the merits 
of Rule 82.

I strongly support the provisions for prejudgment in­
terest and Rule 82 attorneys’ fees, primarily because they 
recognize economic and legal reality and are equitable. I 
support them secondarily because they tend to promote 
settlement of cases.

Ultimately, the bench and bar are responsible for re­
solving disputes, whether by settlement or litigation, 
and I believe these provisions advance that, ttf"

On a practicing level, a plaintiff’s attorney faced with 
Rule 82 is required to advise his client, up front, of the 
possibility of an adverse Rule 82 award. This advice 
usually prompts the client to more completely disclose 
the weak points of his case to the attorney and to express 
a more realistic attitude toward evaluating it.

In other words, once the client has a persono/stake in 
a lawsuit—over and above the mere possibility of recov­
ering money in his favor—he take9 much more interest 
in it. This enables the attorney, early on, to evaluate the 
case more fairly by shifting the emphasis away from 
sympathy, revenge, or so-called “principle.” Cases, 
which are evaluated fairly and early, tend to settle early. 
Where th>3 does not happen, interim resources are 
wasted, making settlement difficult to achieve, if at all. 
Thus, when the plaintiff is financially realistic, Rule 82 
serves a very beneficial purpose to all.

ECONOMIC DURESS ON PLAINTIFFS
I think Mr, Kleinfeld protests too much concerning 

the economic duress on plaintiffs. He fails to consider 
several factors:

(1) the impact of Rule 82 on settlement before the hiring 
of counsel or filing of litigation;

(2) the real need to at least partially compensate plain­
tiffs with bona fide claims for the attorneys' fees they in­
cur;

(3) the resolve of average plaintiffs to pursue a bona 
fide claim even at some risk of paying attorneys’ fees; and
(4) the very real economic impact which Rule 82 has 

upon defendants.
Rule 82 applies in uncontested as well as contested lit­

igation. It applies to nearly all civil claims, contractual 
or tort in nature. In the presence of Rule 82, a potential 
defendant cannot, without incurring expenses to him ­
self, force the plaintiff to hire an attorney and file a law­
suit just to see if he is serious.

In undisputable claims, which would not be contested 
in court, the mere filing of a complaint provides for an 
award of attorneys’ fees based upon the uncontested 
schedule. Thus, in contract and debt cases, there is con­
siderable incentive to avoid delaying payment to credi­
tors to the point of forcing litigation.

In tort cases. Rule 82 provides an added incentive for 
insurance companies to affirmatively seek settlement 
prior to selection of legal counsel. Aside from the obvl-

(Please tu rn  to  page 53)

It
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donment of his appeal. This promotes settlements, 
but not necessarily in a just manner.

SUPREME COURT INCONS ISTENCY
An oddity of Alaska Supreme Court practice sug­

gests an inference that the court docs not really be­
lieve in the justice of the doctrines it has imposed.

Although the supreme court awards attorneys’ fees 
to prevailing parties, it does not follow anything like 
Rule 82. Instead, it routinely awards $230 to $750. 
The prevailing party is ordinarily not allowed to sub­
mit evidence of his actual fees, and the court does not 
consider them. Actual attorney's fees on appeals in 
substantial c iv il cases are typically in the 55,000 to 
£15,000 range. I f  a trial court followed this practice, 
it would be reversed.

The Alaska Supreme Court has never explained its 
anomalous practice on attorney’s fees awards to pre­
vailing parties. Does the court wish to avoid discourag­
ing appeals? Then, why not similarly avoid discourag­
ing trials? Delay is a more serious problem in Alaska at 
the appellate than at the trial level, so administrative 
considerations do not favor keeping the door open 
wider at the appellate level.

Supreme court results are unpredictable, but so are 
trial results. Trial results in similar cases may approx­
imate a beli shaped curve, with most in a predictable 
range, but substantial tails on the low and high ends. 
In  certain kinds of cases, such as the weak liability, 
high damages personal injury case, the results may be

an even more unpredictable dumbbell curve, with clus­
ters around zero, and at very high levels, and few in 
between. In some cases, a plaintiff or his lawyer may 
be unreasonable in going to trial, but in many, trial is 
as good a means as settlement to decide how much 
money, if any, ought to be taken from one party and 
given to the other.

ABOLISH RULE 82
I suppose the above criticism implies that the rules 

are too effective, rather than not effective enough, in 
promoting settlement. The pla intiff is forced to settle 
his case for less than it is worth because of his lesser 
ability than the defendant to try the case on a double 
or nothing basis.

Some may feel that encouraging settlement is of 
such great value as to justify this result. Where the 
stakes are so high, my own values place a greater 
weight on justice than administrative convenience, so 
I cannot accept this outcome as desirable.

The Alaska Bar Association passed a resolution 
more than a decade ago calling upon the supreme 
court to repeal Rule 82. The court has never acted, 
nor explained its inaction, regarding.this resolution. 
I think the bar was correct. We have gone too far in 
the direction of threatening litigants with catestrophe 
to compel them to settle. We ought to use our luxuri­
ously expensive system of court* to try cases, not 
frighten people of moderate means out of trying 
them. fctf"

Parrish
( C o n t i n u e d  f r o m  p a g e  11)

ous fairness of forcing an insurance company to share 
plaintiff's costs of counsel In bona fide litigated cases, 
Rule 82 provides an economic incentive to Insurers to 
avoid involving counsel altogether, The rule promotes 
settlement of iitigation before it starts, as much os after. 
Wise insurers should, and I believe do, take this cost into 
account in deciding upon prelitigation settlement poli­
cies.

RULE 82 PROVIDES 
PARTIAL COMPENSATION

Although the prospect of an adverse award does pro­
mote a more meaningful evaluation, I doubt that it dis­
courages the filing of many bona fide claims, Clients as 
a class are self-righteous, especially when they have a 
good case,

I also question whether the system suffers that much 
when a plaintiff who lacks confidence in his position, 
even though it maybe well-founded, elects not to pursue 
his claim. At least his decision is predominantly free, co­
erced only by fair risks which are beneficial to the integ­
rity of the system, What detriment there is in this situa­
tion is small in comparison to the alternative. The greater 
injustice by far is the bona fide case which cannot, as a 
matter of economics, be brought at all. Without fee

awards, 'the freedom to bring bona fide claims in the
520,000 range can be lost altogether. We should not at­
tempt to avoid one injustice by Imposing a larger one.

O f course, there is the occasional case where a plaintiff 
without a serious Injury and a reasonably good liability 
position loses to a Jury and suffers a fee award. This can 
be harsh, but the trial courts have sufficient discretion 
to temper the awards in light of the plaintiff’s circum­
stances and the quality of the case.

Also, as Mr. Kleinfeld noted, marginal appellate 
grounds can be bargained against the fee award in most 
instances. But, by this mechanism, the rule again prompts 
realistic consideration of the merits of the case before 
proceeding into the appellate court. The plaintiff, who 
could otherwise not have anything to lose on appeal, 
suddenly does.

Average contingent fees in contested cases are one- 
third. As a result, plaintiffs, even with clearly bona fide 
claims, are rarely fairly compensated for their losses. 
Aside from the occasional run-away verdict, which is so 
often publicized, plaintiffs rarely come out ahead. To 
the extent Rule 82 covers approximately one-third (10 
percent divided by 33 >/j percent) of fees actually paid, it 
reduces the under-compensation.

The successful defendant also is partially compensated. 
Thus, Rule 82 effects a redistribution of resources. Be­
cause both sides usually come out behind, it is better 
that the prevailing party suffers less,
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Whether a rule providing for full attorney fees in nor- 
mal cases should be adopted is an interesting question. 
Theoretically, it would benefit plaintiffs overall. From 
a practical standpoint, I doubt that it would work or be 
beneficial.

Without a personal stake in the amount of attorneys’ 
fees charged to a successful plaintiff, there would be no 
market force to sustain competition as to the contingent 
fee contract percentage. A plaintiff under a contingent 
fee pays only if he wins. If  a plaintiff w ill be repaid full 
attorneys fees, he could care less what percentage the at­
torney charges. With unlimited attorneys fees, contin­
gent fee contracts would edge, if not leap, upward.

On the defense side, it would be impossible to police 
hours and rates charged by counsel for a successful de­
fendant. When a successful defendant must still pay a 
large proportion, usually about two-thirds, of his attor­
ney’s billings, those billings are adequately policed. But 
where a successful defendant might pay nothing, he 
could encourage the largest billing from his attorney so 
as to punish his adversary.

In my view, full fee awards as a matter of course 
would be.difficult to enforce fairly. The primary goals 
can be achieved without them. The loss of market con­
trol would cause more unfairness than it would resolve,

NO INTERFERENCE W ITH 
TH E  FEE AGREEMENT

Mr, Kleinfeld’s reference to “ tinkering” with the fee 
agreement between the attorney and client does not in 
my opinion merit serious consideration. Rule 82 does 
not and should not govern the private fee agreement.

The right to counsel is fundamental. To protect this 
right, clients must be free to negotiate fees in the manner 
they wish. Otherwise, clients with money w ill always be 
able to afford attorneys. A limitation on contingency 
fees would mean that some people without money will 
be denied attorneys that they might otherwise have re­
tained.

I  believe any system that would lim it contractual at­
torneys fees to given scheduled amounts or that would 
require court-awarded attorneys’ fees to be paid exclu­
sively to the attorney would be abhorrent. These are 
matters between attorney and client which must be left 
to the competitive forces of the market.

Although interference with attorneys’ fee agreements 
in workmen’s compensation cases and federal tort 
claims has successfully limited attorneys’ fees, it has 
done so at the expense of access. My own office turns 
away many cases that should otherwise be brought be­
cause fair compensation to the attorney for prosecuting 
those cases is not possible. Countless people, especially 
those without funds, have been denied representation, 
and therefore relief, which they could have received but 
for such “tinkering.”

SUPREME COURT INCONSISTENCY
In Alaska, Rule 82 applies at the trial level but nqt at 

the appellate level. I do not believe this is an inconsis­
tency, much less one that merits discarding the rule 
altogether.

Rule 82 applies after trial but is not effective unless 
the case is affirmed. If  the case is reversed, a ne w award, 
under the same rule, would eventually be required.

Applying Rule 82 at the appellate level would be diffi­
cult. When an appellant wins a retrial, the ultimate out­
come of the litigation is rarely known. It also would not 
be beneficial to compensate for purely technical vic­
tories, because an appellate court with a limited record 
before it would have difficulty assessing who the pre­
vailing partyis, and, especially, whether the prevailing 
party’s action has actually advanced the litigation. The 
Alaska Supreme Court, more so than trial courts, has 
better things to do than evaluate attorneys’ fee claims.

More importantly, the Alaska Supreme Court does 
not wish to discourage the raising of bona fide legal 
claims on appeal. Likewise, it docs not wish to encour­
age attorneys to bring appeals unless the clients are 
serious enough about the issue to bear the cost. This 
allows free access to the court and maintains strict 
adversity. Also, the absence of significant fee awards 
tends to keep the court’s focus on legal Issues, thereby 
maintaining a "detached” image and attitude essential 
to an appellate body.

As a practicing plaintiff’s lawyer, with extensive ap­
pellate experience in the Alaska Supreme Court, I 
would like to see larger attorneys’ fee awards to the suc­
cessful party on appeal. Fees usually run S250 to $750 
even for three weeks’ work on an appellate brief. I have 
found no consistency in the fees awarded in my cases 
and, by the nature of the system, have not had the op­
portunity to set fee awards in others. I assume with 
clearly frivolous appeals that fee awards are more sub­
stantial, but I do not know. I accept our court’s trivial 
and unexplained awards knowing they have not 
diverted the court from important matters.

Finally, whether there is any merit to the Alaska 
Supreme Court’s method of awarding fees on appeal 
seems entirely beside the point. The issue is whether 
Rule 82 should be enforced in trial courts. To the extent 
Rule 82 is beneficial there, it should be used.

The Alaska Supreme Court’s appellate fee practice 
may be “an oddity,” but I do not believe that It “sug­
gests an inference that the court does not really believe 
in the justice of the doctrines it has imposed." The 
supreme court has been firm, consistent, and predict­
able regarding awards of attorneys’ fees pursuant to 
Rule 82. There is nothing in its cases applying Rule 82 
that suggests that it does not believe in the justice of the 
rule.

ADOPT RULE 82 IN  THE FEDERAL SYSTEM
Rule 82 is effective. From one who represents plain- 

tiffs, let it be said they are better off with it. Fewer cases 
would have to go to lawyers or to trial if  Rule 82 were 
adopted in the federal system. (The rule is followed by 
the U.S. District Court of Alaska, where civil trials are 
rare. [Local Rule 21.1.]) If  this rule were followed by 
other federal courts, plaintiffs with bona fide claims 
would receive a greater proportion of their fair recov­
ery, and many nuisance claims would be discouraged.

The |udges‘ Journal
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Although the Alaska Bar Association passed a reso­
lution more than a decade ago calling upon the Alaska 
Supreme Court to appeal Rule 82, my office was not 
aware of it. 1 am not aware that it is a current issue to­
day. To the extent it is, 1 doubt that those who represent 
individuals, and not large companies, would support 
abolishing Rule 82.

In my view, Rule 82 does not compel litigants to settle 
by threatening them with catastrophe. On the contrary, 
it should be strengthened some to further settlement. 
Every potential litigant, whether plaintiff or defendant, 
ought to consider the extreme cost of entering the courts 
and trying cases. Except in unusual circumstances, each

litigant should be faced with the prospect of bearing 
part of his opponent’s costs if he loses. We all tend to be 
considerably more introspective, less arrogant, and 
more willing to hear our opponent’s view of the case 
when we must stand ready to pay a reasonable part of 
his costs,

Overall, the rule enhances the image and effective­
ness of the judiciary. No institution that regularly 
allows its costs to devour its benefits can merit respect. 
Provision for partial fees in most cases, and full fees in 
appropriate ones, goes a long way to advance the 
primary goal of the Judicial system: the fair and efficient 
resolution of private disputes. tff-

Taylor/Buchanan
( C o n t i n u e d  f r o m  p a g e  33)

* K .  P h i l l i p  T a y l o r  a n d  R a y m o n d  W .  B u c h a n a n  a r e  a u i h o r i ,  w it h  

D a v i d  U .  S t r a w n  o f  t h e  b o o k ,  Communication Strategies for Trial 
Lawyers, p u b l i s h e d  b y  S c o t t ,  F o r e t m a n  a n d  C o . ,  a n d  p r ic e d  a t 

S 7 . 9 J  f o r  t h e  p a p e r b a c k  e d it io n .

I .  M .  L u d d e n ,  In death penalty was, a short letup, S e n t i n e l  

S t a r ,  Decembers, 198!, p p .  1 , 6 A ,

2.See D .  P h i l l i p s ,  The Deterrent Effect of Capital Punishment: 
S'ew Evidence on an Old Controversy, A m e r i c a n  J o u r n a l  o f  

S o c i O l o o y  ( J u l y  1 9 8 0 )  1 3 9 -1 4 8 ;  Q .  K l e c k ,  Capital Punishment, 
Gun Ownership and Homicide, A m e r i c a n  J o u r n a l  o p  S o c i o l o g y  

( J a n u a r y ,  1 9 7 9 ) , 8 8 2 -9 1 0 ;  D .  L e u e r ,  Effect of Gary Ollmore's ex­
ecution on homicide behavior, P b y c h o l o o i c a l  R e p o r t s  

( D e c e m b e r ,  1 9 8 0 ) , 1 2 6 2 .

3 .  M .  M c L a u g h l i n .  T .  C h e a t h a m ,  K .  E r i c k s o n ,  a n d  B .  W a g -  

g e n s p a c k ,  Juror Perceptions of Participants in Criminal Proceed­
ings, J .  o f  A p p l i e d  C o m m n i c a t i o n s  R e s e a r c h  2  ( N o v e m b e r ,  

1 9 7 9 ) , 9 1 -1 0 2 .

4 .  Sec C .  K i e s l c r ,  T h e  P s y c h o l o g y  o f  C o m m i t m e n t ,

Special
( C o n t i n u e d  f r o m  p a g e  23)

statistics concerning volume,' ’ jurors, witnesses in law 
suits and, finally, other judges."

A  major concern of the Report Is "confidentiality” " 
as to the source of Information, in order to protect the 
"informant” from "reprisal,”10 presumably from the 
judge! The Report expressly rejects any concern that 
such a shield w ill be misused, encouraging vindictive­
ness or other meanly-based motives for attack upon 
the judge.

No corresponding concern appears for the reputa­
tion of a judge wrongly accused. The Report would 
keep the evaluations confidential ‘ 'except to the extent 
required by the particular program.” JI

ANALYSIS AND RECOMMENDATIONS
In the judgment of this committee, this Report pro­

poses a dangerous intrusion upon judicial independence 
for reasons hereafter stated. The individual criticisms are 
such as to lead us to believe that our concerns for judicial 
independence cannot be overcome by mere modifica­
tions of the proposal.

(1) Judicial evaluation committees are superfluous.

A c a d e m ic  P r e $ » ,  N e w  Y o r k ,  N e w  Y o r k  1 9 7 1 ; B .  P r y o r ,  K . P .  

T a y l o r ,  R . W .  B u c h a n a n ,  D . U .  S t r a w n ,  A n  A f f e c t i v e - C o g n i t i v e  

C o n s is t e n c y  E x p la n a t i o n  o f  C o m p r e h e n s i o n  o f  S t a n d a r d  J u r y  i n ­

s t r u c t i o n s .  C o m m u n i c a t i o n  M o n o g r a p h s  ( M a r c h ,  1 9 8 0 ) ,  6 8 -7 6 .

5 .  J  C o o p e r  a n d  S .  W o r c h e l ,  Role of Undesired Consequences 
In Arousing Cognitive Dissonance, 16 J .  o f  P e r s o n a l i t y  a n d  

S o c i a l  P s y c h o l o o y  2 ( 1 9 7 0 ) ,  1 9 9 -2 0 6 ; J .  C o o p e r ,  Personal 
Responsibility and Dissonance: The Role of Foreseen Conse­
quences, J .  o f  P e r s o n a l i t y  a n d  S o c i a l  P s y c h o l o o y  3 ( 1 9 7 1 ) ,  

3 3 4 -3 6 3 .

6 .  V .  B u o l i o s i  a n d  K .  K u r v y i t z ,  T i l l  D e a t h  U S  D o  P a r t , 

W , W .  N o r t o n  &  C o . ,  N e w  Y o r k ,  N e w  Y o r k ,  1 9 7 8 , p p .  3 6 4 * 3 6 5 .

7 .  C .  M l l l l n ,  The Jury System in Death Penalty Cases: A Sym­
bolic Gesture, L a w  a n d  C o n t e m p o r a r y  P r o b l e m s  ( A u t u m n  1 9 8 0 ), 

1 3 7 -1 5 3 .

8 .  See D .  M y e r s  a n d  H .  L a m m ,  The Polarising Effect of Group 
Discussion P s y c h o l o g i c a l  B u l l e t i n .  ( 1 9 7 6 ) .  6 0 2 -6 2 7 ;  K .  P ,  

T a y l o r ,  R . W .  B u c h a n a n ,  B .  P r y o r ,  D . U .  S t r a w n ,  How Do Jurors 
Reach a Verdict? J .  o p  C o m m u n i c a t i o n .  ( 1 9 8 1 ) ,  3 7 -4 2 ;  K .  P .  

T a y l o r ,  R . W .  B u c h a n a n ,  D . U .  S t r a w n ,  C o m m u n i c a t i o n  

S t r a t e g i e s  f o r  T r i a l  A t t o r n e y s ,  S c o t t  F o r e s m a n  &  C o . ,  O l e n -  

v ie w ,  I l l i n o i s  1 9 S 4 .

•Judges ard continually undergoing "judicial perfor­
mance evaluations.” The appellate process is precisely 
such an evaluation, on a case-by-case basis, o f judicia l 
performance. As a judge continues in the judicial 
system, the accumulation of appellate reviews con­
stitutes a far more knowing description of jud ic ia l per­
formance than any which could be provided by the 
proposed evaluation committees.

True, the appellate process does not deal with jud i­
cial temperament, mannerisms, punctuality, and mat­
ters of that sort except in the most egregious cases 
meriting comment or even reversal. On the other hand, 
such conduct is the very reason for the existence of our 
judicia l discipline commissions.

(2) R e l i a b i l i t y ,  The information to be collected by 
the proposed judicia l evaluation committee is almost 
guaranteed to be unreliable. The sources are most like­
ly to be losers, the uninformed, and the merely venal. 
The design of record collecting and protection is such 
as to invite the comment of such people without any 
means w h a t e v e r  for evaluating Us accuracy. Thus, the 
disgruntled clerk who is not permitted to catch a four 
o ’clock train to bis out-of-county home becomes a 
source of information; the lawyer, unfamiliar with the 
rules of evidence whose objection or tender of evi-
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O n l y  o n e  s t a t e  h a s  this 

p r o v i s i o n  ( w i t h  a n  offer o f  

j u d g m e n t  rule).

H o w  is it w o r k i n g ?

B y  A n d r e w  J. K l e i n f e l d

Alaska combines a federal-style Rule 68 

offer of judgment rule with the English 

rule awarding attorneys’ fees to the pre* 

vailing party in civil litigation. This arti­

cle summarizes the Alaska system and 

discusses its effect on litigation and set­

tlement.

Under Alaska Civil Rule 68, as under 

the federal rule, a party, ordinarily the 

defendant, m a y  at any time prior to 

judgment m a k e  a formal offer to allow 

judgment to be taken against himself 

for a specified amount plus costs. If the 

plaintiff rejects the offer and subse­

quently wins a verdict lower than the 

amount of the offer plus interest, the 

defendant is deemed the prevailing par­

ty from the time of the offer and is enti­

tled to costs from the time of the offer.

Costs (other than attorneys’ fees) al­

lowed under the rule are m u c h  less than 

actual out-of-pocket costs. For exa m­

ple, a party is likely to have to pay a 

physician w h o  testifies in court $500 to 

$1,500 for routine, brief testimony, but 

will usually receive only the subpoena 

rate for expert witnesses— less than $50 

in most cases— under Rule 68.

The Rule 68 offer would have little 

force were it not for Alaska’s use of the 

English rule 011 attorneys’ fees. The risk 
that a few hundred, or at most, a few 

thousand dollars in a costs award m a y  

be shifted will ordinarily not affect the 

settlement evaluation of a plaintiff an­

ticipating an award ten or a thousand 

times as large.

The power of Rule 68 offers of judg­

ment in Alaska derives from Civil Rule 

82, requiring that the prevailing party 

should ordinarily recover partial com-
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pensation for attorneys' fees. The rule works slightly 
differently for plaintiffs and defendants. Rule 68 of­
fers of judgment work mainly with defense awards, 
but both sides of the rule should be understood.

For successful plaintiffs, the courts ordinarily fol­
low a schedule provided in the text of the rule. Cases 
are broken down into three categories; noncontested 
(defaulted); contcsnd without trial (resolved after an 
answer or motion by defense but before trial); .and 
contested through trial.

Awards on contested without trial cases are 20 per­
cent of the first 52,000,15 percent of the next S3,000, 
12.5 percent of the next 55,000, and 7.5 percent of 
everything over 510,000. Thus, the substantial case en­
tails an award of SI,475 plus 7,5 percent of everything 
over S 10,000, if resolved before trial, as by acceptance 
of a Rule 68 offer of judgment—attorneys' fee awards 
being in addition to offer of judgment, If a case is 
tried, the Rule 82 award to a prevailing plaintiff is 
51,850 plus 10 percent of the excess over SIO.OQO,

Rule 82 computations are performed on the sum of 
the verdict and prejudgment Interest. For example, 
a verdict of S100.000 three years after the accident 
yields a judgment of $131,500 with prejudgment in­
terest at 10.5 percent and 5145,500, including Rule 82 
attorneys’ fees at the contested rate of $1,850 plus 10 
percent of the excess over.510,000. Thus, with costs, 
a $100,000 jury verdict yields about a $150,000 judg­
ment after a typical lag.

On the defense side, the operative language of the 
rule is that the award should be "In a reasonable 
amount" which is "commensurate with the amount 
and value of legal services, rendered.” The Alaska 
Supreme Court has provided little guidance for trial 
judges on what this language means.

The Alaska Supreme Court has made it reversible 
error to award full or substantially full compensation 
for his attorney's fees to the prevailing party, if the 
unsuccessful party litigated in good faith. Awards arc 
to "partially" compensate the prevailing party, not 
fully compensate him. M a lv o  v. J .C .  P e n n e y  C o . ,  
I n c . ,  512 P.2d 575 (Alaska 1973).

The Supreme Court will also reverse denial of at­
torneys' fees to the prevailing party without some 
good reason articulated by the trial judge, S t o r d a h l 
v. G o v e r n m e n t  E m p lo y e e s  I n s u r a n c e  C o . , 564 P.2d 
63 (Alaska 1977). The trial judge has broad discre­
tion, but must award some partially compensatory 
amount based upon the actual work done and fees 
charged by the prevailing party's attorney.

Awards between 20 percent and 80 percent of ac­
tual defense fees are, as a practical matter, not re­

versible. These awards can amount to substantial 
four- or even five-figure judgments against unsuc­
cessful plaintiffs.

Here is how Rule 68 and.Rule 82 fit together.
The defendant offers to allow the plaintiff to take 

judgment against him for x dollars plus costs and at­
torney’s fees.

If the plaintiff accepts the offer, he may file a Rule 
79 costs bill and move for a Rule 82 attorney’s fee 
award, which will ordinarily be the scheduled "con­
tested without trial" amount. For example, a 545,000 
Rule 68 offer is worth S49,100 plus allowable Rule 79 
costs, for a total in the neighborhood of 550,000. 
Prejudgment interest is already accounted for in the 
amount of the offer. Usually plaintiff’s and defen­
dant’s attorneys agree on these amounts over the tele­
phone and avoid the extra filings.

If the plaintiff rejects the Rule 68 offer and the 
case is tried to a verdict, a little arithmetic must be 
performed to determine which party obtains a Rule 
82 attorney’s fees award. The court must compute 
prejudgment interest to the date of the offer of judg­
ment, using the amount of the verdict as the principal 
amount.

If the sum of the verdict plus interest is less than 
the offer of judgment, then the defendant is entitled 
to a Rule 32 award from the date of the offer to the 
date of Judgment. This may be a great deal of money, 
since trial of a substantial case is likely to entail 
defense attorneys’ fees of $10,000 to $50,000, or 
more, for protracted and complex litigation. The 
wise defendant will have made an offer of Judgment 
early in the discovery process, so that most of the at­
torneys' fees will have been Incurred after the Rule 68 
offer and will be subject to Rule 62.

Thus, the plaintiff who wins an award lower than 
the Rule 68 offer plus interest faces an often cata­
strophic result. For example, In a personal injury 
case with a projected value in the 510,000 to $30,000 
Huge, if the defendant makes a Rule 68 offer of 
SlO.COO, and the jury award with interest is less, the 
plaintiff will lose money on the litigation. The plain­
tiff will have to pay rhe defendant's attorney fees 
award—probably in the S3.000 to S10.000 range— 
and the plaintiff's own nonreimbursable costs for 
medical experts and so forth in the 51,000 to S3,000 
range.

The knife also gets a llule twist from a new Alaska 
statute on prejudgment interest. Under the statute, 
either side may make an offer of judgment within the 
first 60 days of the litigation, or five days after dis­
covery ends. If the party does better than its offer
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T h e  r u l e s  d o  n o t  s u b s t a n t i a l l y  r e d u c e  t h e  

b u r d e n  o f  a t t o r n e y s ’ f e e s  for s u c c e s s f u l  plaintiffs

(lower for 3 defendant’s offer, higher for a plaintiff’s), 
then the prejudgment interest rate will be raised or 
lowered 2 percent for its benefit. Thus a plaintiff who 
wins a verdict higher than Its offer is entitled to 12.5 
percent prejudgment interest, and a successful defen­
dant lowers the interest rate to 8.5 percent.

DO THESE RULES SERVE THEIR 
INTENDED PURPOSES?

This combination of rules is Intended to serve two 
purposes—achieving more perfect justice between 
the litigants and encouraging settlement. They serve 
the latter objective better than the former.

The model villain, against whom the entire com­
plex of rules is aimed, is the “bad man" who 
acknowledges the justice of the plaintiff’s demand, 
but refuses to pay the obligation in order to profit 
from delay or use the plaintiff’s anticipated litigation 
expenses as leverage to obtain an unjustly low settle­
ment. The honest dalmnnt, whom the rules are in­
tended to benefit, is the person who demands what he 
is entitled to—and prevails. He is supposed to obtain 
sufficient interest and compensation for his attorneys’ 
fees so that his victory is not Pyrrhic.

First, the rules do not substantially reduce the bur­
den of attorneys' fees for successful plaintiffs. Here 
are the mechanics for typical contingent fee arrange­
ments.

The scheduled percentages arc much less than the 
percentages conventionally charged by plaintiffs' at­
torneys. Contingent fees In Alaska, as elsewhere, 
range from 25 percent to 50 percent. Most Alaska 
plaintiff attorneys’ fee contracts, in my experience, 
provide that the Rule 82 award Is rolled Into the total 
recovery against which the contractual percentage is 
applied. Thus, if a case is settled, without trial, for 
the defendant’s 5100,000 liability insurance policy 
limit and Rule 82 attorneys' fees of $8,225, the usual 
one-third contingent fee w ill be applied to 5108,225, 
yielding an actual fee of 536,075, and compensation 
to the plaintiff of only $72,150, a far cry from the 
$100,000 he should supposedly receive.

The obvious tinkering would be to limit attorneys’ 
fees actually charged to the amount awarded, as in 
workers’ compensation, But unless the scheduled 
percentages were raised to market levels, this might 
dry up the supply of attorneys willing to handle 
plaintiffs’ personal injury claims, particularly the 
smaller ones.

Analogously, it has become extremely difficult 
during the last year or so for Injured workers to hire 
attorneys in Alaska to prosecute moderately sized

workers’ compensation claims, because fees awarded 
by the workers’ compensation board are below the 
amounts needed to make handling of the claims as 
profitable as alternative work. .

If the Rule 82 schedule were raised to market rates, 
liability insurance premiums would have to be in­
creased substantially in order to spread the much 
higher cost. This might well increase the amount of 
evasion of Alaska’s very loose new mandatory insur­
ance law.

If the rules designated the Rule 82 award as the 
amount actually to be paid to the plaintiff's attorney, 
an additional problem would develop around per­
sonal injury cases, resulting in judgments higher than 
the defendant's liability insurance policy limits. A 
line of Alaska cases holds that the Rule 82 award 
should be calculated on the total verdict plus interest, 
not merely the policy limit. And unless the insurance 
policy clearly provides otherwise, the total verdict 
plus interest must be paid by the insurer as costs on 
top of its policy limit. If  a defendant has a S100.000 
policy limit, and the verdict plus prejudgment inter­
est is S2 million, then the Rule 82 award is 5200,850 
(again, $1,850 + 10 percent of the excess over 
510,000). Under current practice, the attorney would 
get his contingent fee percentage computed on the 
amount actually recovered from the insurance com­
pany—the $100,000 policy limit plus the 5200,850 
Rule 82 award and the Rule 79 costs would be rolled 
together, and the client would receive the rest. If the 
rules were changed so that the attorney received the 
Rule 82 award and nothing else, he would wind up 
with about twice as much as his client in this not 
extraordinary situation.

Second, the rules do not effectively discourage nui­
sance claims. These are claims for which the plaintiff 
knows that in all likelihood, a jury will find no liabil­
ity or no damages, but suit Is filed In hope of a settle­
ment. If the case is litigated through trial, the defen­
dant will probably win an award of SS.OOO-to 510,000 
against the plaintiff, but the cost to the defendant 
will exceed the award, and the award will probably be 
uncollectible, so most defendants will pay up to
S5.000 or so, even on frivolous claims,

Third, the rules do not really promote settlement In 
the manner contemplated. Alaska Supreme Court 
opinions have suggested that defendants would be 
more eager to settle because the stakes at trial are 
raised to Include prejudgment interest and attorneys' 
fees. But the plaintiffs’ attorneys are equally aware 
of the "add-ons" and factor them into their settle-

(P le a s e  t u r n  to  p a g e  52,1
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matters to the disciplinary counsel, is that the ABA 
Standing Committee on Professional Discipline is ad­
vocating referring every minor infringement of the 
ethical rules.

Obviously, that Is not the case; nor is it the problem. 
If  I have overemphasized the need to refer misconduct 
in this article, it is because judges as a group are not 
referring the misconduct they observe or become aware 
of. I have attempted to show why referral is appropri­
ate and also ethically mandated by Canon 3B(3). I

believe that for the judge referral is usually the most 
advantageous response to lawyer misconduct. ttf“

Judges and judicial organizations interested in further 
information on disciplinary agencies or other informa­
tion in this article may contact the author, Timothy 
McPike, ABA Center for Professional Responsibility, 
11th Floor, 750 N. Lake Shore Drive, Chicago, Illinois 
60611.

Kleinfeld
( C o n t i n u e d  f r o m  p a g e  7)

ment demands. The arithmetic consequence is that if 
the pla intiff’s and defendant’s attorneys evaluate the 
ca9e differently, the difference is magnified, not 
shrunk, by the “add-ons.” Interest and attorney’s 
r-ss are proportional, so if the parties are far apart, 
their mutual awareness of the rules pushes them fur­
ther apart.

E CO N OM IC  DURESS ON PLA INTIFFS
A positive feature of the rules is that by making a 

small case larger, they make it easier for plaintiffs 
with small cases to induce attorneys to accept them. 
But this increasing of the stakes works both ways— 
and has a serious negative side effect.

The combination of Rule 68 offers, statutory ad­
justment of prejudgment interest rates, Rule 79 costs, 
and Rule 82 attorney's fees, greatly raises the stakes in 
litigation. As was shown above, if the defendant loses 
a 5100,000 case, he pays about 5150,000. If  the plain­
tiff wins'a 510,000 verdict after rejecting a higher offer 
of judgment, he winds up owing money to the defen­
dant as well as to his own lawyer.

The economic effect is like doubling the stakes In a 
poker game. It drives out the players whose resources 
do not allow them to stay at the table for a long 
enough time for the probabilities to work themselves 
out beyond a few bad hands.

Plaintiffs suffer more from the increased stakes 
than defendants. To understand why, one must con­
sider the varying abilities of persons and institutions 
to bear risk. An institutional defendant, such as a 
large business or an insurance company, can afford 
the risk o f a single adverse judgment much more easi­
ly than the person or firm of moderate resources who 
rarely litigates.

Consider the plaintiffs in a clear liability but unpre­
dictable damages case. Most typical are the preexisting 
condition plaintiffs, These individuals present them­
selves to the jury with substantial disabilities, but the 
defendant has a good opportunity to show that their 
disabilities should be attributed to conditions which 
preexisted the accident. It is not at all unusual in these 
cases to have an offer of judgment around 550,000, a 
demand around $100,000, and jury verdict substan­
tially lower than the offer or higher than the demand.

Now consider the risks to each side, In order to try 
the case, the defendant must risk a judgment which, 
with interest and attorneys’ fees, may be twice the 
demand. But a professional litigant, such as a liab il­
ity Insurer, would be wise to take this risk rather than 
pay the demanded amount, because the occasional 
high verdict w ill be more than offset by the general 
run of moderate verdicts and the occasional low one.

The real pressure on insurers to settle these cases 
arises not from the interest and attorneys’ fees rules, 
but Instead from the risk of a judgment in excess of 
insurance policy limits, leading to a bad faith claim. 
Many cases worth S40.000 have settled for 550,000 
policy limits plus Rule 82 attorneys’ fees because of 
the bad faith risk. But sophisticated insurers are now 
learning to take the cap off their policy lim it rather 
than be forced by the risk of a bad faith claim to pay 
more than a claim is worth.

The plaintiff faces a much more brutal choice. 
This is probably the only lawsuit he w ill ever have, so 
he cannot balance the occasional low verdict against 
the occasional high one. His resources are probably 
limited, so the difference between collecting the of­
fered settlement and perhaps collecting nothing— 
because of a verdict lower than the offer of judgment— 
matters more to him than the same dollar difference 
matters to the institutional defendant. A four-or five- 
figure judgment against him for attorneys’ fees and 
costs, because he did not beat the defendant’s offer 
of judgment or lost on liability, may be catastrophic.

As a practical matter, if the defendant makes an 
offer of judgment early in the litigation at the low 
end of the likely value of the case, or even 10 percent 
to 20 percent less, the plaintiff takes an imprudent 
and unaffordable risk if  he rejects it. The risk is made 
unaffordable by the impact of Rule GB, Rule 82, Rule 
79 costs, and the new interest statute, In effect, the 
defendant is empowered to turn the p la intiff’s rea­
sonable bet on the outcome into a double or nothing 
bet which the plaintiff cannot prudently risk. The 
chance of recovering his loss plus all the add-ons is 
not worth the risk of having defendant’s add-ons set 
off against his recovery.

When a p laintiff runs the risk of trial against a 
moderate offer of judgment and loses, the defendant 
often has enough leverage to prevent appeal. Typical­
ly the defendant offers to drop his costs and attor­
neys’ fee awards in exchange for the pla intiff’s aban-
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BY KELLY, ABOOD, BENNETT, COGHILL, 
DEVRIES, FAIKS , P .  FISCHER, KERTTULA,1 IN THE SENATE STURGULEWSKI AND ZHAROFF

2 SENATE B IL L  NO. 377
3 IN THE LEGISLATURE UF THE STATE OF ALASKA
4 FOURTEENTH LEGISLATURE - SECOND SESSION
5 A B ILL
6 F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  c i v i l  a c t i o n s ;  am en d in g  A l a s k a
7 R u l e s  o f  C i v i l  P r o c e d u r e  1 1 ,  4 9 ,  5 2 ,  5 8 ,  6 8 ,  and  8 2 ;
8 and p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e . "
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 *  S e c t i o n  1 .  AS C9 i s  amended by a d d i n g  a  new c h a p t e r  t o  r e a d :
11 CHAPTER 17 .  LIMITATIONS ON CIVIL L IAB IL ITY .
12 S e c .  0 9 . 1 7 . 0 1 0 .  NONECONOMIC DAMAGES. ( a )  I n  a n  a c t i o n  t o
13 r e c o v e r  d am ag e s  f o r  p e r s o n a l  i n j u r y  b a s e d  on n e g l i g e n c e ,  d am ag e s  f o r
14 n o n e c o n om i c  l o s s e s  s h a l l  b e  l i m i t e d  t o  c o m p e n s a t i o n  f o r  p a i n ,  s u f f e r -
15 i n g ,  i n c o n v e n i e n c e ,  p h y s i c a l  im p a i rm e n t ,  d i s f i g u r e m e n t ,  l o s s  o f  e n j o y -
16 ment o f  l i f e  and  o t h e r  n o n p e c u n i a r y  d am ag e .
17 ( b )  The amount o f  d am ag e s  aw a r d e d  by a  c o u r t  o r  j u r y  u n d e r  ( a )
18 o f  t h i s  s e c t i o n  may n o t  e x c e e d  $ 2 5 0 , 0 0 0 .
19 S e c .  0 9 . 1 7 . 0 2 0 .  PUNITIVE DAMAGES. I n  an  a c t i o n ,  w h e t h e r  i n
20  t o r t ,  c o n t r a c t ,  o r  o t h e r w i s e ,  i n  w h i c h  a  p a r t y  s e e k s  t o  r e c o v e r  dam-
21  a g e s ,  any  p u n i t i v e  o r  e x em p l a r y  d am ag e s  t h a t  may b e  a d j u d g e d  a g a i n s t
22  t h e  p a r t y  d e f e n d i n g  t h e  c l a i m  s h a l l  b e  aw a r d e d  t o  t h e  b e n e f i t  o f  t h e
23 s t a t e  and  when p a i d  d e p o s i t e d  i n  t h e  g e n e r a l  f u n d .
24  S e c .  0 9 . 1 7 . 0 3 0 .  ITEMIZED VERDICTS. I n  e v e r y  c a s e  w h e r e  d amage s
25 f o r  p e r s o n a l  i n j u r y  a r e  aw a r d e d  by  t h e  c o u r t  o r  j u r y ,  t h e  v e r d i c t
26  s h a l l  b e  i t e m i z e d  b e tw e e n  e c o n om i c  l o s s  and  n o n e c o n om i c  l o s s ,  i f  a n y ,
27  and  e c o n om i c  l o s s  s h a l l  b e  f u r t h e r  i t e m i z e d  b y  c a t e g o r y .  I t e m i z a t i o n
28 o f  e c o n om i c  l o s s  by c a t e g o r y  i n c l u d e s :  ( 1 )  amoun t s  i n t e n d e d  t o  com-
29  p e n s a t e  f o r  r e a s o n a b l e  e x p e n s e s  t h a t  h a v e  b e e n  i n c u r r e d ,  o r  w h i c h  w i l l
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1 be incurred, for n e c e s s a r y  medical, surgical, x-ray, dental, or o ther

2 h e a l t h  or r e h a b i l i t a t i v e  services, drugs, and therapy; (2) amounts

3 i n t ended to comp e n sa t e  for lost w ages or loss of e a r n i n g  capacity; and

4 (3) all o th e r  e c o n o m i c  losses claimed by the p l a i nt i f f  or g r a n t e d  by

5 the jury. A  v e r d ic t  shall further d e t ermine the amounts i n t e nd e d  to

6 compe n s a t e  for injury or losses incurred be f o r e  the v e rd i c t  and

7 amounts inten d e d  to c o mp e n s a t e  for losses that wil l  be i n c u r r e d  in the

8 future.

9 Sec. 09.17.040. P E R I O D I C  PAYMENTS. (a) In an ac t i o n to r e c o v e r

10 damages for p e r s o n a l injury, the court shall, at the request of a

11 party, enter j u d g m en t  o r d e r i n g  that amounts a w a r d e d  a j u d g m e n t  credi-

12 tor for future damages be p a i d  to the m a x i m u m  extent f e a sible by

13 p er i o d i c  p a y ments rather t h a n  by a l u mp-sum payment if the a ward

14 equals or exceeds $50,000 in future damages. In e n t er i n g  judgm e n t

15 o rd ering the payme n t  of future damages by p e r i o d i c payments, the court

16 shall m ake a s p e cific f i n d i n g  as to the do l l a r  amount of p e ri o d i c

17 payme nt s  that wi l l  compe n s a te  the judgment c re d i t o r  for future dam-

18 ages. The court may requ i r e  a judgment d e b t o r  to post s e c u r i t y ade-

19 quate to assure full paym e n t  of future dama g e s awar d e d  by judgment.

20 (b) A j u d gment o r d e r i n g  payment of future dama g e s by p e r i o d i c

21 p a y ments shall specify the recipient, the d o l l a r  amount of the pay-

22 ments, the interval b e t w e e n  payments, an d  the n u m b e r  of pa y m e n t s  or

23 the p e r i o d  of time o ver w h i c h  payments shall be made. P a y m e n t s  shall

24 be m o d i f i e d  only in the event of the d eath of the j u d g m e n t  creditor,

25 in w h i c h  case p a y ments ma y  not be reduced or terminated, but shall be

26 paid to persons to w h o m  the j u d gment c r e d i t o r owed a dut y of support,

27 as pr o v i d e d  by law, immedi a t el y  before death. The court that r e n dered

28 the or i g i n a l  judgment, may, u p o n  p e t i t i o n  of a p arty in interest,

29 modify the j u d g me n t  to award and a p p o r t i on  the u n p a i d  future damages
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1 i n  a c c o r d a n c e  w i t h  t h i s  s e c t i o n .
2 ( c )  I f  t h e  c o u r t  f i n d s  t h a t  t h e  j u d gm en t  d e b t o r  h a s  e x h i b i t e d  a
3 c o n t i n u i n g  p a t t e r n  o f  f a i l i n g  t o  make p a y m e n t s ,  u n d e r  ( b )  o f  t h i s
4 s e c t i o n ,  t h e  c o u r t  s h a l l  f i n d  t h e  j u d gm en t  d e b t o r  i n  c o n t em p t  o f  c o u r t
5 a n d ,  i n  a d d i t i o n  t o  t h e  r e q u i r e d  p e r i o d i c  p a y m e n t s ,  s h a l l  o r d e r  t h e
6 j u d gm en t  d e b t o r  t o  p a y  t h e  j u d gm en t  c r e d i t o r  any  d am ag e s  c a u s e d  b y  t h e
7 f a i l u r e  t o  make p e r i o d i c  p a y m e n t s ,  i n c l u d i n g  c o s t s  and  a t t o r n e y  f e e s .
8 (d )  F o l l o w i n g  e x p i r a t i o n  o f  a l l  o b l i g a t i o n s  s p e c i f i e d  i n  t h e
9 p e r i o d i c  p a ym en t  j u d g m e n t ,  t h e  o b l i g a t i o n  o f  t h e  j u d gm e n t  d e b t o r  t o

10 make f u r t h e r  p a ym en t s  s h a l l  c e a s e  and  s e c u r i t y  g i v e n  u n d e r  ( a )  o f  t h i s
11 s e c t i o n  s h a l l  r e v e r t  t o  t h e  j u d gm en t  d e b t o r .
12 ( e )  A c e r t i f i e d  c o p y  o f  a  j u d gm en t  o r  o r d e r  o f  t h e  c o u r t  i s s u e d
13 u n d e r  t h i s  s e c t i o n  may b e  r e c o r d e d  u n d e r  AS 0 9 . 3 0 . 0 1 0 ,  b u t  may n o t
14 b ecome a l i e n  upon  r e a l  p r o p e r t y  b e f o r e  t h e  d a t e  t h a t  p a ym en t  b e c cm e s
15 d u e .
16 S e c .  0 9 . 1 7 . 0 5 0 .  VERIFICATION OF CLAIMS. E v e r y  c o m p l a i n t ,  c r o s s -
17 c l a i m ,  and  c o u n t e r c l a i m  s h a l l  b e  s i g n e d  and  v e r i f i e d  by t h e  c l a i m i n g
18 p a r t y  o r  t h e  a t t o r n e y  o f  t h e  c l a i m i n g  p a r t y  and  s h a l l  b e a r  a  s t a t e m e n t
19 t h a t  t h e  p e r s o n  s i g n i n g  t h e  c l a i m  b e l i e v e s  t h e  s t a t e m e n t s  made i n  t h e
20 c l a i m  a r e  t r u e .  I f  t h e  c o u r t  f i n d s  t h a t  a  s t a t e m e n t  made i n  t h e
2 1  c o m p l a i n t ,  c r o s s - c l a i m ,  o r  c o u n t e r c l a i m  i s  u n t r u e ,  and  upon  m o t i o n  o f
22  a p a r t y  d e f e n d i n g  a g a i n s t  t h e  c l a i m ,  t h e  p e r s o n  s i g n i n g  t h e  c l a i m
23 s h a l l  b e  c o m p e l l e d  t o  show c a u s e  why t h e  p e r s o n  s i g n i n g  t h e  c l a i m
24 s h o u l d  n o t  b e  h e l d  i n  c o n t em p t  o f  c o u r t .
25 S e c .  0 9 . 1 7 . 0 6 0 .  COLLATERAL BENEFITS.  ( a )  The d e f e n d a n t ,  i n  an
26 a c t i o n  f o r  p e r s o n a l  i n j u r y ,  may i n t r o d u c e  e v i d e n c e  o f  a n  amount  p a i d
27 o r  p a y a b l e  a s  a b e n e f i t  t o  t h e  p l a i n t i f f  a s  a  r e s u l t  o f  t h e  p e r s o n a l
28  i n j u r y  u n d e r  t h e  U n i t e d  S t a t e s  S o c i a l  S e c u r i t y  A c t ,  a  s t a t e  o r  f e d e r a l
29 in come d i s a b i l i t y  o r  w o r k e r s '  c o m p e n s a t i o n  a c t ,  a  h e a l t h ,  s i c k n e s s ,  o r
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1 i n c o m e - d i s a b i l i t y  i n s u r a n c e ,  a c c i d e n t  i n s u r a n c e  t h a t  p r o v i d e s  h e a l t h
2 b e n e f i t s  o r  i n c o m e - d i s a b i l i t y  c o v e r a g e ,  and  a  c o n t r a c t  o r  a g r e em e n t  o f
3 a  g r o u p ,  o r g a n i z a t i o n ,  p a r t n e r s h i p ,  o r  c o r p o r a t i o n  t o  p r o v i d e ,  p a y  f o r
4 o r  r e im b u r s e  t h e  c o s t  o f  m e d i c a l ,  h o s p i t a l ,  d e n t a l ,  o r  o t h e r  h e a l t h
5 c a r e  s e r v i c e s .  I f  t h e  d e f e n d a n t  e l e c t s  t o  i n t r o d u c e  e v i d e n c e  u n d e r
6 t h i s  s e c t i o n ,  t h e  p l a i n t i f f  may i n t r o d u c e  e v i d e n c e  o f  an amount t h a t
7 t h e  p l a i n t i f f  h a s  p a i d  o r  c o n t r i b u t e d  t o  s e c u r e  t h e  r i g h t  t o  an  i n s u r -
8 a n c e  b e n e f i t  c o n c e r n i n g  w h i c h  t h e  d e f e n d a n t  h a s  i n t r o d u c e d  e v i d e n c e .
9 ( b )  C o l l a t e r a l  b e n e f i t s  i n t r o d u c e d  u n d e r  ( a )  o f  t h i s  s e c t i o n  may

10 n o t  be  u s e d  t o  r e c o v e r  an  amount a g a i n s t  t h e  p l a i n t i f f  n o r  may t h e
11 s o u r c e  o f  t h e  b e n e f i t s  b e  s u b r o g a t e d  t o  t h e  r i g h t s  o f  t h e  p l a i n t i f f
12 a g a i n s t  a  d e f e n d a n t .
13 S e c .  0 9 . 1 7 . 0 7 0 .  EFFECT OF CONTRIBUTORY FAULT. I n  an a c t i o n
14 b a s e d  on f a u l t  s e e k i n g  t o  r e c o v e r  d am ag e s  f o r  i n j u r y  o r  d e a t h  t o
15 p e r s o n  o r  harm t o  p r o p e r t y ,  c o n t r i b u t o r y  f a u l t  c h a r g e a b l e  t o  t h e
16 c l a i m a n t  d i m i n i s h e s  p r o p o r t i o n a t e l y  t h e  amount aw a r d e d  a s  c o m p e n s a t o r y
17 d am ag e s  f o r  a n  i n j u r y  a t t r i b u t a b l e  t o  t h e  c l a i m a n t ' s  c o n t r i b u t o r y
18 f a u l t ,  b u t  d o e s  n o t  b a r  r e c o v e r y .  v
19 S e c .  0 9 . 1 7 . 0 8 0 .  APPORTIONMENT OF DAMAGES. ( a )  I n  a l l  a c t i o n s
20 i n v o l v i n g  f a u l t  o f  more t h a n  one p a r t y  t o  t h e  a c t i o n ,  i n c l u d i n g
21  t h i r d - p a r t y  d e f e n d a n t s  and  p e r s o n s  who h a v e  b e e n  r e l e a s e d  u n d e r
22 AS 0 9 . 1 7 . 0 9 0 ,  t h e  c o u r t ,  u n l e s s  o t h e r w i s e  a g r e e d  by  a l l  p a r t i e s ,  s h a l l
23 i n s t r u c t  t h e  j u r y  t o  a n s w e r  s p e c i a l  i n t e r r o g a t o r i e s  o r ,  i f  t h e r e  i s  no
24  j u r y ,  s h a l l  make f i n d i n g s ,  i n d i c a t i n g
25 ( 1 )  t h e  amount o f  d am ag e s  e a c h  c l a i m a n t  w ou ld  b e  e n t i t l e d
26 t o  r e c o v e r  i f  c o n t r i b u t o r y  f a u l t  i s  d i s r e g a r d e d ;  and
27 ( 2 )  t h e  p e r c e n t a g e  o f  t h e  t o t a l  f a u l t  o f  a l l  o f  t h e  p a r t i e s
28 t o  e a c h  c l a i m  t h a t  i s  a l l o c a t e d  t o  e a c h  c l a i m a n t ,  d e f e n d a n t ,  t h i r d -
29 p a r t y  d e f e n d a n t ,  and  p e r s o n  who h a s  b e e n  r e l e a s e d  f r om  l i a b i l i t y  u n d e r
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AS 0 9 . 1 7 . 0 9 0 ;  f o r  t h i s  p u r p o s e  t h e  c o u r t  may d e t e r m i n e  t h a t  two  o r  
more  p e r s o n s  a r e  t o  b e  t r e a t e d  a s  a  s i n g l e  p a r t y .

( b )  I n  d e t e r m i n i n g  t h e  p e r c e n t a g e s  o f  f a u l t ,  t h e  t r i e r  o f  f a c t  
s h a l l  c o n s i d e r  b o t h  t h e  n a t u r e  o f  t h e  c o n d u c t  o f  e a c h  p a r t y  a t  f a u l t  
and  t h e  e x t e n t  o f  t h e  c a u s a l  r e l a t i o n  b e t w e e n  t h e  c o n d u c t  a n d  t h e  
d am ag e s  c l a i m e d .

( c )  The c o u r t  s h a l l  d e t e r m i n e  t h e  aw a r d  o f  d am ag e s  t o  e a c h  
c l a i m a n t  i n  a c c o r d a n c e  w i t h  t h e  f i n d i n g s ,  s u b j e c t  t o  a  r e d u c t i o n  u n d e r  
AS 0 9 . 1 7 . 0 9 0 ,  and e n t e r  j u d gm en t  a g a i n s t  e a c h  p a r t y  l i a b l e  on  t h e  
b a s i s  o f  r u l e s  o f  s e v e r a l  l i a b i l i t y .  The c o u r t  a l s o  s h a l l  d e t e r m i n e  
and  s t a t e  i n  t h e  j u d gm en t  e a c h  p a r t y ' s  e q u i t a b l e  s h a r e  o f  t h e  o b l i g a ­
t i o n  t o  e a c h  c l a i m a n t  i n  a c c o r d a n c e  w i t h  t h e  r e s p e c t i v e  p e r c e n t a g e s  o f  
f a u l t .

S e c .  0 9 . 1 7 . 0 9 0 .  EFFECT OF RELEASE. A r e l e a s e ,  c o v e n a n t  n o t  t o  
s u e ,  o r  s i m i l a r  a g r e em e n t  e n t e r e d  i n t o  b y  a  c l a i m a n t  and  a p e r s o n  
l i a b l e  d i s c h a r g e s  t h a t  p e r s o n  f r om  l i a b i l i t y  t o  t h e  c l a i m a n t ,  b u t  i t  
d o e s  n o t  d i s c h a r g e  a n o t h e r  p e r s o n  l i a b l e  upon t h e  same c l a i m  u n l e s s  
t h e  r e l e a s e ,  c o v e n a n t  n o t  t o  s u e ,  o r  s i m i l a r  a g r e em e n t  p r o v i d e s  f o r  
d i s c h a r g e .  H ow ev e r ,  t h e  c l a i m  o f  t h e  r e l e a s i n g  p e r s o n  a g a i n s t  o t h e r  
p e r s o n s  i s  r e d u c e d  by t h e  amount o f  t h e  r e l e a s e d  p e r s o n ' s  e q u i t a b l e  
s h a r e  o f  t h e  o b l i g a t i o n ,  d e t e r m i n e d  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  
o f  AS 0 9 . 1 7 . 0 8 0 .

S e c .  0 9 . 1 7 . 9 0 0 .  DEFINITIONS. I n  t h i s  c h a p t e r
( 1 )  " f a u l t "  i n c l u d e s  a c t s  o r  o m i s s i o n s  t h a t  a r e  i n  any  

m e a s u r e  n e g l i g e n t  o r  r e c k l e s s  t o w a r d  t h e  p e r s o n  o r  p r o p e r t y  o f  t h e  
a c t o r  o r  o t h e r s ,  o r  t h a t  s u b j e c t  a  p e r s o n  t o  s t r i c t  t o r t  l i a b i l i t y ;  
t h e  t e rm  a l s o  i n c l u d e s  b r e a c h  o f  w a r r a n t y ,  u n r e a s o n a b l e  a s s u m p t i o n  o f  
r i s k  n o t  c o n s t i t u t i n g  an  e n f o r c e a b l e  e x p r e s s  c o n s e n t ,  m i s u s e  o f  a  
p r o d u c t  f o r  w h i c h  t h e  d e f e n d a n t  o t h e r w i s e  w ou ld  b e  l i a b l e ,  and



1 u n r e a s o n a b l e  f a i l u r e  t o  a v o i d  a n  i n j u r y  o r  t o  m i t i g a t e  d am ag e s ;  l e g a l
2 r e q u i r e m e n t s  o f  c a u s a l  r e l a t i o n  a p p l y  b o t h  t o  f a u l t  a s  t h e  b a s i s  f o r
3 l i a b i l i t y  and  t o  c o n t r i b u t o r y  f a u l t ;
4  ( 2 )  " f u t u r e  d am a g e s "  i n c l u d e s  d am ag e s  f o r  f u t u r e  m e d i c a l
5 t r e a t m e n t ,  c a r e  o r  c u s t o d y ;  l o s s  o f  f u t u r e  e a r n i n g  c a p a c i t y ;  o r  a n y
6 f u t u r e  n on e c o n om i c  l o s s .
7 *  S e c .  2 .  AS 0 9 . 1 0  i s  amended by a d d i n g  a  new s e c t i o n  t o  r e a d :
8 S e c .  0 9 . 1 0 . 0 7 5 .  PERSONAL INJURY ACTIONS THAT MUST BE ARBITRATED.
9 A p e r s o n  may n o t  b r i n g  an  a c t i o n  f o r  d am ag e s  b a s e d  on p e r s o n a l  i n j u r y

10 when t h e  amount i n  c o n t r o v e r s y  i s  l e s s  t h a n  $ 5 0 , 0 0 0 ,  e x c l u s i v e  o f
11 c o s t s ,  i n t e r e s t  and  a t t o r n e y  f e e s ,  u n l e s s  t h e  c o n t r o v e r s y  i s  f i r s t
12 a r b i t r a t e d  u n d e r  AS 0 9 . 4 3 .
13 *  S e c .  3 .  AS 0 9 . 3 0 . 0 6 5  i s  amended t o  r e a d :
14 S e c .  0 9 . 3 0 . 0 6 5 .  OFFERS OF JUDGMENT. On o r  b e f o r e  t h e  6 0 t h  d a y
15 f o l l o w i n g  t h e  f i l i n g  o f  an  a n s w e r  i n  a  c i v i l  a c t i o n ,  and  on t h e  f i f t h
16 d a y  f o l l o w i n g  t h e  d a y  d i s c o v e r y  c l o s e s  a s  o r d e r e d  by t h e  c o u r t ,
17 [EITHER THE PARTY MAKING A CLAIM OR] t h e  p a r t y  d e f e n d i n g  a g a i n s t  a
18 c l a i m  may s e r v e  upon t h e  p a r t y  m ak i n g  t h e  c l a i m  [ADVERSE PARTY] an
19 o f f e r  t o  a l l o w  j u d gm en t  t o  b e  e n t e r e d  i n  c o m p l e t e  s a t i s f a c t i o n  o f  t h e
20  c l a i m  a g a i n s t  t h a t  d e f e n d i n g  p a r t y  f o r  t h e  money o r  p r o p e r t y  o r  t o  t h e
21  e f f e c t  s p e c i f i e d  i n  t h e  o f f e r ,  w i t h  c o s t  t h e n  a c c r u e d .  I f  w i t h i n  10
22  d a y s  a f t e r  t h e  s e r v i c e  o f  t h e  o f f e r  t h e  c l a i m i n g  [ADVERSE] p a r t y
23 s e r v e s  w r i t t e n  n o t i c e  t h a t  t h e  o f f e r  i s  a c c e p t e d ,  e i t h e r  p a r t y  may
24 t h e n  f i l e  t h e  o f f e r  and  n o t i c e  o f  a c c e p t a n c e  t o g e t h e r  w i t h  p r o o f  o f
25 s e r v i c e ,  and  t h e  c l e r k  s h a l l  e n t e r  j u d g m e n t .  An o f f e r  n o t  a c c e p t e d
26 w i t h i n  10 d a y s  i s  c o n s i d e r e d  w i t h d r a w n  and e v i d e n c e  o f  t h a t  o f f e r  i s
27 n o t  a d m i s s i b l e  e x c e p t  i n  a p r o c e e d i n g  t o  d e t e r m i n e  t h e  fo rm o f  j u d g -
28 ment a f t e r  v e r d i c t .  I f  t h e  j u d gm en t  f i n a l l y  e n t e r e d  on t h e  c l a i m  a s
29 t o  w h i c h  an  o f f e r  h a s  b e e n  made u n d e r  t h i s  s e c t i o n  i s  n o t  more
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1 f a v o r a b l e  t o  t h e  c l a i m i n g  p a r t y  [OFFEREE] t h a n  t h e  o f f e r ,  t h e  c l a i m
2 s h a l l  b e a r  no i n t e r e s t  f r om  t h e  d a t e  o f  t h e  o f f e r  t o  t h e  d a t e  o f
3 j u d gm en t  [THE INTEREST AWARDED UNDER AS 4 5 . 4 5 . 0 1 0 ( a )  AND ACCRUED UP TO
4 THE DATE JUDGMENT I S  ENTERED SHALL BE ADJUSTED AS FOLLOWS:
5 ( 1 )  I F  THE OFFEREE I S  THE PARTY MAKING THE CLAIM, THE
6 INTEREST RATE SHALL BE REDUCED BY TWO PERCENT A YEAR;
7 ( 2 )  I F  THE OFFEREE I S  THE PARTY DEFENDING AGAINST THE
8 CLAIM, THE INTEREST RATE SHALL BE INCREASED BY TWO PERCENT A YEAR] .
9 *  S e c .  4 .  AS 0 9 . 4 3 . 1 1 0  i s  amended t o  r e a d :

10 S e c .  0 9 . 4 3 . 1 1 0 .  CONFIRMATION OF AN AWARD. Upon a p p l i c a t i o n  o f
11 a  p a r t y ,  t h e  c o u r t  s h a l l  c o n f i r m  an  aw a r d  u n l e s s
12 ( 1 )  w i t h i n  t h e  t im e  l i m i t s  im p o s e d  by AS 0 9 . 4 3 . 1 2 0  and
13 0 9 . 4 3 . 1 3 0  g r o u n d s  a r e  u r g e d  f o r  v a c a t i n g  o r  m o d i f y i n g  o r  c o r r e c t i n g
14 t h e  a w a r d ,  i n  w h i c h  c a s e  t h e  c o u r t  s h a l l  p r o c e e d  a s  p r o v i d e d  i n
15 AS 0 9 . 4 3 . 1 2 0  and  0 9 . 4 3 . 1 3 0 : o r
16 ( 2 )  a n  a p p e a l  i s  t a k e n  u n d e r  AS 0 9 . 4 3 . 1 6 0 ( c ) .
17 *  S e c .  5 .  AS 0 9 . 4 3 . 1 6 0  i s  amended by  a d d i n g  a  new s u b s e c t i o n  t o  r e a d :
18 ( c )  An aw a r d  made a s  a  r e s u l t  o f  a r b i t r a t i o n  r e q u i r e d  by
19 AS 0 9 . 1 0 . 0 7 5  may b e  a p p e a l e d  t o  t h e  s u p e r i o r  c o u r t .  The a p p e a l  s h a l l
2 0  b e  f i l e d  w i t h i n  60 d a y s  a f t e r  n o t i c e  o f  a n  aw a rd  i s  made u n d e r
2 1  AS 0 9 . 4 3 . 0 8 0 .  The c o u r t  s h a l l  g r a n t  a  t r i a l  d e  novo  i f  an  a p p e a l  i s
2 2  f i l e d  u n d e r  t h i s  s u b s e c t i o n .
23 *  S e c .  6 .  AS 0 9 . 5 5 . 5 8 0 ( a )  i s  amended t o  r e a d :
24  ( a )  When t h e  d e a t h  o f  a  p e r s o n  i s  c a u s e d  b y  t h e  w r o n g f u l  a c t  o r
25 o m i s s i o n  o f  a n o t h e r ,  t h e  p e r s o n a l  r e p r e s e n t a t i v e s  o f  t h e  f o r m e r  may
26  m a i n t a i n  an  a c t i o n  t h e r e f o r  a g a i n s t  t h e  l a t t e r ,  i f  t h e  f o r m e r  m ig h t
27 h a v e  m a i n t a i n e d  an  a c t i o n ,  h ad  t h e  p e r s o n  l i v e d ,  a g a i n s t  t h e  l a t t e r
28 f o r  an  i n j u r y  done  by  t h e  same a c t  o r  o m i s s i o n  ar.d i f  t h e  d e c e d e n t  i s
29 s u r v i v e d  b y  a  s p o u s e ,  c h i l d r e n  o r  o t h e r  d e p e n d e n t s .  The a c t i o n  s h a l l
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1 b e  commenced w i t h i n  two y e a r s  a f t e r  t h e  d e a t h ,  and  t h e  d am ag e s  t h e r e i n
2 s h a l l  b e  t h e  d am ag e s  t h e  c o u r t  o r  j u r y  may c o n s i d e r  f a i r  and  j u s t .
3 The amount r e c o v e r e d ,  i f  a n y ,  s h a l l  b e  e x c l u s i v e l y  f o r  t h e  b e n e f i t  o f
4 t h e  d e c e d e n t ' s  s p o u s e  a n a  c h i l d r e n  when t h e  d e c e d e n t  i s  s u r v i v e d  b y  a
5 s p o u s e  o r  c h i l d r e n ,  o r  o t h e r  d e p e n d e n t s .  When t h e  d e c e d e n t  i s  s u r -
6 v i v e d  b y  no s p o u s e  o r  c h i l d r e n  o r  o t h e r  d e p e n d e n t s ,  t h e  a c t i o n  s h a l l
7 b e  d i s m i s s e d  [THE AMOUNT RECOVERED SHALL BE ADMINISTERED AS OTHER
8 PERSONAL PROPERTY OF THE DECEDENT BUT SHALL BE LIMITED TO PECUNIARY
9 LOSS ] .  When t h e  p l a i n t i f f  p r e v a i l s ,  t h e  t r i a l  c o u r t  s h a l l  d e t e r m i n e

10 t h e  a l l o w a b l e  c o s t s  and  e x p e n s e s  o f  t h e  a c t i o n  and  may ,  i n  i t s  d i s -
11 c r e t i o n ,  r e q u i r e  n o t i c e  and  h e a r i n g  t h e r e o n .  The amount r e c o v e r e d
12 s h a l l  b e  d i s t r i b u t e d  o n l y  a f t e r  p a ym en t  o f  a l l  c o s t s  and  e x p e n s e s  o f
13 s u i t  and  d e b t s  and  e x p e n s e s  o f  a d m i n i s t r a t i o n .
14 *  S e c .  7 .  AS 0 9 . 6 0 . 0 1 0  i s  amended b y  a d d i n g  a  new s u b s e c t i o n  t o  r e a d :
15 ( b )  N o t w i t h s t a n d i n g  ( a )  o f  t h i s  s e c t i o n ,  t h e  c o u r t  may n o t  aw a rd
16 a t t o r n e y  f e e s  t o  a  p r e v a i l i n g  p a r t y  i n  a n  a c t i o n  f o r  d am ag e s  t o  t h e
17 p e r s o n  o r  t o  p r o p e r t y  i n  t h e  a b s e n c e  o f  a  s p e c i f i c  f i n d i n g  t h a t  t h e
18 p a r t y  a t  f a u l t  a c t e d  w i t h  m a l i c e ,  i n  b a d  f a i t h ,  o r  w i t h  r e c k l e s s
19 d i s r e g a r d  o f  t h e  r i g h t s  o f  a n o t h e r  i n  c a u s i n g  t h e  i n j u r y .
20 *  S e c .  8 .  AS 2 2 . 1 0 . 0 2 0 ( d )  i s  amended t o  r e a d :
21 ( d )  The s u p e r i o r  c o u r t  h a s  j u r i s d i c t i o n  i n  a l l  m a t t e r s  a p p e a l e d
22 t o  i t  ( 1 )  f r om  a  s u b o r d i n a t e  c o u r t ; ( 2 )  b y  a  p a r t y  t o  an  a r b i t r a t i o n
23 aw a r d  u n d e r  AS 0 9 . 4 3 . 1 6 0 ( c ) ;  [ , ]  o r  ( 3 )  an  a d m i n i s t r a t i v e  a g e n c y  when
24  a p p e a l  i s  p r o v i d e d  by l a w .  The h e a r i n g s  on a p p e a l  f r om  a  f i n a l  o r d e r
25 o r  j u d gm en t  o f  a s u b o r d i n a t e  c o u r t  o r  a d m i n i s t r a t i v e  a g e n c y  s h a l l  b e
26 on t h e  r e c o r d  u n l e s s  t h e  s u p e r i o r  c o u r t ,  i n  i t s  d i s c r e t i o n ,  g r a n t s  a
27 t r i a l  d e  n o v o ,  i n  w h o l e  o r  i n  p a r t .
28 *  S e c .  9 .  AS 0 9 . 1 6  i s  r e p e a l e d .
29 *  S e c .  1 0 .  AS 0 9 . 1 7 . 0 3 0  and  0 9 . 1 7 . 0 8 0  e n a c t e d  i n  s e c .  1 o f  t h i s  A c t
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1 h a v e  t h e  e f f e c t  o f  am end in g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  49  b y  r e q u i r i n g
2 t h e  j u r y  t o  a n s w e r  t h e  s p e c i a l  i n t e r r o g a t o r i e s  l i s t e d  i n  AS 0 9 . 1 7 . 0 8 0
3 r e g a r d i n g  t h e  amount  o f  d am ag e s  and  t h e  p e r c e n t a g e s  o f  f a u l t  t o  b e
4  a l l o c a t e d  among t h e  p a r t i e s  and  t o  i t e m i z e  t h e  v e r d i c t  r e g a r d i n g  e c o n om i c
5 and  n o n e c o n om i c  l o s s  a s  s p e c i f i e d  i n  AS 0 9 . 1 7 . 0 3 0 .
6 *  S e c .  1 1 .  AS 0 9 . 1 7 . 0 8 0  e n a c t e d  i n  s e c .  1 o f  t h i s  A c t  h a s  t h e  e f f e c t  o f
7 amend ing  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  52  b y  r e q u i r i n g  t h e  c o u r t  t o  make
8 s p e c i f i c  f i n d i n g s  r e g a r d i n g  t h e  amoun t o f  d am ag e s  and  t h e  p e r c e n t a g e s  o f
9 f a u l t  t o  b e  a l l o c a t e d  among t h e  p a r t i e s .

10 *  S e c .  1 2 .  AS 0 9 . 1 7 . 0 3 0 ,  0 9 . 1 7 . 0 4 0  and  0 9 . 1 7 . 0 8 0  e n a c t e d  i n  s e c .  1 o f
11 t h i s  A c t  h a v e  t h e  e f f e c t  o f  am end in g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  58 by
12 r e q u i r i n g  t h e  c o u r t  t o  i n c l u d e  a  s p e c i f i c  i t e m  i n  i t s  j u d g m e n t .
13 *  S e c .  1 3 .  AS 0 9 . 1 7 . 0 5 0  e n a c t e d  i n  s e c .  1 o f  t h i s  A c t  h a s  t h e  e f f e c t  o f
14 amend in g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  11 b y  r e q u i r i n g  v e r i f i c a t i o n  o f
15 c l a i m s ,  c o u n t e r c l a i m s ,  and  c r o s s - c l a i m s .
16 *  S e c .  1 4 .  AS 0 9 . 3 0 . 0 6 5  a s  amended  by  s e c .  3 o f  t h i s  A c t  h a s  t h e  e f f e c t
17 o f  am end in g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  68 by p r o v i d i n g  t h a t  p r e j u d g m e n t
18 i n t e r e s t  s t o p s  a c c r u i n g  f r om  t h e  d a t e  o f  a n  o f f e r  b y  a  d e f e n d i n g  p a r t y
19 w h i c h  a  c l a i m i n g  p a r t y  f a i l s  t o  i n c r e a s e  a t  j u d g m e n t .
20  *  S e c .  1 5 .  AS 0 9 . 6 0 . 0 1 0  a s  amended  by s e c .  7 o f  t h i s  A c t  h a s  t h e  e f f e c t
21  o f  am end in g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  82  b y  a l l o w i n g  c o s t s  and  a . t t o r -
22 n e y  f e e s  o n l y  a f t e r  a  s p e c i f i c  f i n d i n g  o f  m a l i c e ,  b a d  f a i t h ,  o r  r e c k l e s s
23 d i s r e g a r d  o f  t h e  r i g h t s  o f  a n o t h e r  i n  c a u s i n g  t h e  i n j u r y .
2 4  *  S e c .  1 6 .  APPLICABILITY . S e c t i o n s  1 -  8 o f  t h i s  A c t  a p p l y  t o  a l l
25 c a u s e s  o f  a c t i o n  a c c r u i n g  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .
26 *  S e c .  17 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  AS 0 1 . -
27 1 0 . 0 7 0 ( c ) .

d
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O f f e r e d :  4 / 1 8 / 8 6
R e f e r r e d :  F i n a n c e

O r i g i n a l  s p o n s o r s :  K e l l y ,  Abood ,
B e n n e t t ,  e t  a l

1 IN THE SENATE BY THE JUDICIARY COMMITTEE
2 CS FOR SENATE B IL L  NO. 377 ( J u d i c i a r y )
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 FOURTEENTH LEGISLATURE - SECOND SESSION
5 A B ILL
6 F o r  an  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  c i v i l  a c t i o n s ;  amend ing  A l a s k a
7 R u l e s  o f  C i v i l  P r o c e d u r e  4 9 ,  5 2 ,  5 8 ,  and  6 8 ;  and
8 p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e . "
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 *  S e c t i o n  1 .  FINDINGS AND PURPOSE. ( a )  T o r t  l a w  i n  t h i s  s t a t e  h a s
11 g e n e r a l l y  b e e n  d e v e l o p e d  by  t h e  c o u r t s  on a  c a s e - b y - c a s e  b a s i s .  W h i l e  t h i s
12 p r o c e s s  h a s  r e s u l t e d  i n  some s i g n i f i c a n t  c h a n g e s  i n  t h e  l a w ,  i n c l u d i n g
13 a m e l i o r a t i o n  o f  t h e  h a r s h n e s s  o f  many common l aw  d o c t r i n e s ,  t h e  l e g i s l a t u r e
14 h a s  p e r i o d i c a l l y  i n t e r v e n e d  i n  o r d e r  t o  b r i n g  a b o u t  n e e d e d  r e f o r m s .  The
15 p u r p o s e  o f  t h i s  A c t  i s  t o  e n a c t  f u r t h e r  r e f o rm s  i n  o r d e r  t o  c r e a t e  a  more
16 e q u i t a b l e  d i s t r i b u t i o n  o f  t h e  c o s t  and  r i s k  o f  i n j u r y  and  i n c r e a s e  t h e
17 a v a i l a b i l i t y  and  a f f o r d a b i l i t y  o f  i n s u r a n c e .
18 (b )  The l e g i s l a t u r e  f i n d s  t h a t  b o r o u g h s ,  c i t i e s ,  and  o t h e r
19 g o v e r n m e n t a l  e n t i t i e s  a r e  f a c e d  w i t h  i n c r e a s e d  e x p o s u r e  t o  l a w s u i t s  and
20 aw a r d s  and d r a m a t i c  i n c r e a s e s  i n  t h e  c o s t  o f  i n s u r a n c e  c o v e r a g e .  T h e s e
21 e s c a l a t i n g  c o s t s  u l t i m a t e l y  a f f e c t  t h e  p u b l i c  t h r o u g h  h i g h e r  t a x e s ,  l o s s  o f
22 e s s e n t i a l  s e r v i c e s ,  and  l o s s  o f  t h e  p r o t e c t i o n  p r o v i d e d '  by a d e q u a t e
23 i n s u r a n c e .  I n  o r d e r  t o  im p r o v e  t h e  a v a i l a b i l i t y  and  a f f o r d a b i l i t y  o f
24 q u a l i t y  g o v e r n m e n t a l  s e r v i c e s ,  c om p r e h e n s i v e  r e f o r m  i s  n e c e s s a r y .
25 ( c )  The l e g i s l a t u r e  a l s o  f i n d s  c om p a r a b l e  c o s t  i n c r e a s e s  i n
26 p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e .  E s c a l a t i n g  m a l p r a c t i c e  i n s u r a n c e
27 p rem iums d i s c o u r a g e  p h y s i c i a n s  and  o t h e r  h e a l t h  c a r e  p r o v i d e r s  f r om
28 i n i t i a t i n g  o r  c o n t i n u i n g  t h e i r  p r a c t i c e  o r  o f f e r i n g  n e e d e d  s e r v i c e s  t o  t h e
29 p u b l i c  and  c o n t r i b u t e  t o  t h e  r i s i n g  c o s t s  o f  c on sum e r  h e a l t h  c a r e .  O t h e r
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p r o f e s s i o n a l s ,  s u c h  a s  a r c h i t e c t s  and  e n g i n e e r s ,  f a c e  s i m i l a r  d i f f i c u l t  
c h o i c e s ,  f i n a n c i a l  i n s t a b i l i t y ,  and  u n l i m i t e d  r i s k  i n  p r o v i d i n g  s e r v i c e s  t o  
t h e  p u b l i c .

(d )  The l e g i s l a t u r e  a l s o  f i n d s  t h a t  g e n e r a l  l i a b i l i t y  i n s u r a n c e  i s
i

b e c om in g  u n a v a i l a b l e  o r  u n a f f o r d a b l e  t o  many b u s i n e s s e s ,  i n d i v i d u a l s ,  and 
n o n p r o f i t  o r g a n i z a t i o n s  i n  amoun t s  s u f f i c i e n t  t o  c o v e r  p o t e n t i a l  l o s s e s .  
H igh  pr em iums h a v e  d i s c o u r a g e d  s o c i a l l y  and  e c o n o m i c a l l y  d e s i r a b l e  
a c t i v i t i e s  and e n c o u r a g e  many t o  go w i t h o u t  a d e q u a t e  i n s u r a n c e  c o v e r a g e .

( e )  I t  i s  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  t o  r e d u c e  c o s t s  a s s o c i a t e d  
w i t h  t h e  t o r t  s y s t e m ,  w h i l e  e n s u r i n g  t h a t  a d e q u a t e  and  a p p r o p r i a t e  
c om p e n s a t i o n  f o r  p e r s o n s  i n j u r e d  t h r o u g h  t h e  f a u l t  o f  o t h e r s  i s  a v a i l a b l e .

*  S e c .  2 .  AS 09 i s  amended by  a d d i n g  a  new c h a p t e r  t o  r e a d :
CHAPTER 17 .  LIMITATIONS ON CIVIL L IABIL ITY .

S e c .  0 9 . 1 7 . 0 1 0 .  NONECONOMIC DAMAGES. I n  an  a c t i o n  t o  r e c o v e r  
d amage s  f o r  p e r s o n a l  i n j u r y  b a s e d  on n e g l i g e n c e ,  d am ag e s  f o r  
noneco s iom ic  l o s s e s  s h a l l  b e  l i m i t e d  t o  c o m p e n s a t i o n  f o r  p a i n ,  s u f f e r ­
i n g ,  i n c o n v e n i e n c e ,  p h y s i c a l  im p a i rm e n t ,  d i s f i g u r e m e n t ,  l o s s  o f  e n j o y ­
ment o f  l i f e  and o t h e r  n o n p e c u n i a r y  d amage .

S e c .  0 9 . 1 7 . 0 2 0 .  PUNITIVE DAMAGES. ( a )  P u n i t i v e  d am ag e s  may n o t  
be  aw a r d e d  i n  an  a c t i o n ,  w h e t h e r  i n  t o r t ,  c o n t r a c t ,  o r  o t h e r w i s e ,  
u n l e s s  s u p p o r t e d  by c l e a r  and  c o n v i n c i n g  e v i d e n c e .  F i f t y  p e r c e n t  o f  
any p u n i t i v e  o r  e x em p l a r y  d amage s  t h a t  may b e  a d j u d g e d  a g a i n s t  t h e  
p a r t y  d e f e n d i n g  t h e  c l a i m  s h a l l  b e  aw a r d e d  t o  t h e  b e n e f i t  o f  t h e  s t a t e  
and when p a i d  d e p o s i t e d  i n  t h e  g e n e r a l  f u n d .

(b )  The amount o f  p u n i t i v e  d am ag e s  aw a r d e d  t o  t h e  s t a t e  s h a l l  be  
c o n s i d e r e d  a  p a r t  o f  t h e  amount r e c o v e r e d  b y  t h e  c l a i m i n g  p a r t y  f o r  
p u r p o s e s  o f  c a l c u l a t i n g  an  awa rd  o f  a t t o r n e y  f e e s .

( c )  E x c e p t  f o r  p u r p o s e s  o f  s e e k i n g  e x e c u t i o n  on a j u d g m e n t ,  t h e  
s t a t e  may n o t  b r i n g  o r  b e  j o i n e d  i n  an  a c t i o n  b a s e d  on p u n i t i v e
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S e c .  0 9 . 1 7 . 0 2 5 .  DAMAGES RESULTING FROM INTOXICATION OR COMMIS­
SION OF A CRIME. A p e r s o n  who s u f f e r s  p e r s o n a l  i n j u r y  o r  d e a t h  may 
n o t  r e c o v e r  d amag e s  f o r  t h e  p e r s o n a l  i n j u r y  o r  d e a t h  i f  t h e  p e r s o n  i s  
d e t e r m i n e d  by t h e  f a c t  f i n d e r  t o  b e  more t h i n  50 p e r c e n t  r e s p o n s i b l e  
f o r  t h e  i n j u r i e s  o r  d e a t h  and  t h e  p e r s o n  was

( 1 )  i n t o x i c a t e d  o r  u n d e r  t h e  i n f l u e n c e  o f  t’ c o n t r o l l e d  
s u b s t a n c e  l i s t e d  i n  AS 1 1 . 7 1 . 1 4 0  -  1 1 . 7 1 . 1 9 0 ;  o r

( 2 )  e n g a g e d  i n  t h e  c om m i s s i o n  o f  a f e l o n y ,  i f  t h e  f e l o n y  
was  c a u s a l l y  r e l a t e d  t o  t h e  i n j u r y  o r  d e a t h  i n  t i m e ,  p l a c e ,  o r  a c t i v i ­
t y ;  h o w e v e r ,  n o t h i n g  i n  t h i s  p a r a g r a p h  s h a l l  a f f e c t  a  r i g h t  o f  a c t i o n  
u n d e r  42  U . S .C .  1 9 8 3 .

S e c .  0 9 . 1 7 . 0 3 0 .  ITEMIZED VERDICTS. I n  e v e r y  c a s e  w h e r e  d amag e s
f o r  p e r s o n a l  i n j u r y  a r e  aw a r d e d  b y  t h e  c o u r t  o r  j u r y ,  t h e  v e r d i c t  
s h a l l  b e  i t e m i z e d  b e tw e e n  e c o n om i c  l o s s  and  n on e c on om ic  l o s s ,  i f  a n y ,  
and  e c o n om i c  l o s s  s h a l l  b e  f u r t h e r  i t e m i z e d  by c a t e g o r y .  I t e m i z a t i o n  
o f  e c o n om i c  l o s s  by c a t e g o r y  i n c l u d e s :  ( 1 )  amounts  i n t e n d e d  t o  com­
p e n s a t e  f o r  r e a s o n a b l e  e x p e n s e s  t h a t  h a v e  b e en  i n c u r r e d ,  o r  w h i c h  w i l l  
b e  i n c u r r e d ,  f o r  n e c e s s a r y  m e d i c a l ,  s u r g i c a l ,  x - r a y ,  d e n t a l ,  o r  o t h e r  
h e a l t h  o r  r e h a b i l i t a t i v e  s e r v i c e s ,  d r u g s ,  and t h e r a p y ;  ( 2 )  amounts  
i n t e n d e d  t o  c om p e n s a t e  f o r  l o s t  w a g e s  o r  l o s s  o f  e a r n i n g  c a p a c i t y ;  and 
( 3 )  a l l  o t h e r  e c o n om i c  l o s s e s  c l a im e d  by  t h e  p l a i n t i f f  o r  g r a n t e d  by 
t h e  j u r y .  A v e r d i c t  s h a l l  f u r t h e r  d e t e r m i n e  t h e  amounts  i n t e n d e d  t o  
c om p e n s a t e  f o r  i n j u r y  o r  l o s s e s  i n c u r r e d  b e f o r e  t h e  v e r d i c t  and 
amounts  i n t e n d e d  t o  c om p e n s a t e  f o r  l o s s e s  t h a t  w i l l  b e  i n c u r r e d  i n  t h e  
f u t u r e .

S e c .  0 9 . 1 7 . 0 4 0 .  VERIFICATION OF CIVIL  CLAIMS. The p a r t y  o r  t h e
a t t o r n e y  o f  t h e  p a r t y  f i l i n g  a  c o m p l a i n t ,  a n s w e r ,  c r o s s - c l a i m ,  o r  
c o u n t e r c l a i m  s h a l l  s i g n  and  v e r i f y  t h e  p l e a d i n g  and s h a l l  s t a t e  i n

d a m a g e s  that m a y  be a w a r d e d  u n d e r  t h i s  section.
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t h e  v e r i f i c a t i o n  t h a t  t h e  s i g n a t o r y  b e l i e v e s  t h e  s t a t e m e n t s  made i n  
t h e  p l e a d i n g  a r e  t r u e .  I f  t h e  c o u r t  f i n d s  t h a t  t h e  s i g n a t o r y  k n ow in g­
l y  made a f a l s e  s t a t e m e n t  i n  t h e  p l e a d i n g ,  upon  m o t i o n  o f  a  p a r t y ,  t h e  
c o u r t  s h a l l  o r d e r  t h e  s i g n a t o r y  t o  show c a u s e  why t h e  s i g n a t o r y  s h o u l d  
n o t  b e  h e l d  i n  c o n t em p t  o f  c o u r t .

S e c .  0 9 . 1 7 . 0 5 0 .  EFFECT OF CONTRIBUTORY FAULT. I n  an  a c t i o n  
b a s e d  on f a u l t  s e e k i n g  t o  r e c o v e r  d amag e s  f o r  i n j u r y  o r  d e a t h  t o  a  
p e r s o n  o r  harm t o  p r o p e r t y ,  c o n t r i b u t o r y  f a u l t  c h a r g e a b l e  t o  t h e  
c l a i m a n t  d im i n i s h e s  p r o p o r t i o n a t e l y  t h e  amount aw a r d e d  a s  c om p e n s a t o r y  
d amag e s  f o r  t h e  i n j u r y  a t t r i b u t a b l e  t o  t h e  c l a i m a n t ' s  c o n t r i b u t o r y  
f a u l t ,  b u t  d o e s  n o t  b a r  r e c o v e r y .

S e c .  0 9 . 1 7 . 0 5 5 .  COLLATERAL BENEFITS.  ( a )  A f t e r  t h e  f a c t  f i n d e r  
h a s  r e n d e r e d  an  aw a rd  t o  a  c l a i m a n t ,  a n d  a f t e r  t h e  c o u r t  h a s  aw a r d e d  
c o s t s  and  a t t o r n e y  f e e s ,  a  d e f e n d a n t  may i n t r o d u c e  e v i d e n c e  o f  amoun t s  
r e c e i v e d  o r  t o  b e  r e c e i v e d  b y  t h e  c l a i m a n t  a s  c o m p e n s a t i o n  f o r  t h e  
same i n j u r y  f r om  c o l l a t e r a l  s o u r c e s  t h a t  do n o t  h a v e  a r i g h t  o f  s u b r o ­
g a t i o n  a g a i n s t  t h e  c l a im a n t  by  l aw  o r  c o n t r a c t .

( b )  I f  t h e  d e f e n d a n t  e l e c t s  t o  i n t r o d u c e  e v i d e n c e  u n d e r  ( a )  o f  
t h i s  s e c t i o n ,  t h e  c l a im a n t  may i n t r o d u c e  e v i d e n c e  o f

( 1 )  t h e  amount t h a t  t h e  a c t u a l  a t t o r n e y  f e e s  i n c u r r e d  by 
t h e  c l a i m a n t  e x c e e d  t h e  amount o f  a t t o r n e y  f e e s  aw a r d e d  t o  t h e  c l a i m ­
an t  ; and

( 2 )  t h e  amount t h a t  t h e  c l a i m a n t  h a s  p a i d  o r  c o n t r i b u t e d  t o  
s e c u r e  t h e  r i g h t  t o  an  i n s u r a r _ e  b e n e f i t  i n t r o d u c e d  by  t h e  d e f e n d a n t  
a s  e v i d e n c e .

( c )  I f  t h e  t o t a l  amount o f  c o l l a t e r a l  b e n e f i t s  i n t r o d u c e d  a s  
e v i d e n c e  u n d e r  ( a )  o L t h i s  s e c t i o n  e x c e e d s  t h e  t o t a l  amount t h a t  t h e  
c l a im a n t  i n t r o d u c e d  a s  e v i d e n c e  u n d e r  ( b )  o f  t h i s  s e c t i o n ,  t h e  c o u r t  
s h a l l  d e d u c t  f rom  t h e  amount aw a r d e d  t h e  c l a i m a n t ,  t h e  amount b y  w h i c h
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t h e  v a l u e  o f  t h e  b e n e f i t s  u n d e r  ( a )  o f  t h i s  s e c t i o n  e x c e e d s  t h e  amount 
o f  p a ym en t s  u n d e r  ( b )  o f  t h i s  s e c t i o n .

( d )  N o t w i t h s t a n d i n g  ( a )  o f  t h i s  s e c t i o n ,  t h e  d e f e n d a n t  may n o t  
i n t r o d u c e  e v i d e n c e  o f

( 1 )  b e n e f i t s  t h a t  c a n n o t  b e  r e d u c e d  o r  o f f s e t  b y  f e d e r a l
l aw ;

( 2 )  a  d e c e a s e d ' s  l i f e  i n s u r a n c e  p o l i c y ;  o r
( 3 )  g r a t u i t o u s  b e n e f i t s  p r o v i d e d  t o  t h e  c l a i m a n t .

S e c .  0 9 . 1 7 . 0 6 0 .  APPORTIONMENT OF DAMAGES. ( a )  I n  a l l  a c t i o n s  
i n v o l v i n g  f a u l t  o f  more t h a n  one  p a r t y  t o  t h e  a c t i o n ,  i n c l u d i n g  t h i r d -  
p a r t y  d e f e n d a n t s  and  p e r s o n s  who h a v e  b e e n  r e l e a s e d  u n d e r  AS 0 9 . 1 7 . -  
0 7 0 ,  t h e  c o u r t ,  u n l e s s  o t h e r w i s e  a g r e e d  b y  a l l  p a r t i e s ,  s h a l l  i n s t r u c t  
t h e  j u r y  t o  a n s w e r  s p e c i a l  i n t e r r o g a t o r i e s  o r ,  i f  t h e r e  i s  no j u r y ,  
s h a l l  make f i n d i n g s ,  i n d i c a t i n g

( 1 )  t h e  amount o f  d am ag e s  e a c h  c l a i m a n t  w ou ld  b e  e n t i t l e d
t o  r e c o v e r  i f  c o n t r i b u t o r y  f a u l t  i s  d i s r e g a r d e d ;  and

( 2 )  t h e  p e r c e n t a g e  o f  t h e  t o t a l  f a u l t  o f  a l l  o f  t h e  p a r t i e s  
t o  e a c h  c l a i m  t h a t  i s  a l l o c a t e d  t o  e a c h  c l a i m a n t ,  d e f e n d a n t ,  t h i r d -  
p a r t y  d e f e n d a n t ,  and  p e r s o n  who h a s  b e e n  r e l e a s e d  f r cm  l i a b i l i t y  u n d e r  
AS 0 9 . 1 7 . 0 7 0 .

( b )  I n  d e t e r m i n i n g  t h e  p e r c e n t a g e s  o f  f a u l t ,  t h e  t r i e r  o f  f a c t  
s h a l l  c o n s i d e r  b o t h  t h e  n a t u r e  o f  t h e  c o n d u c t  o f  e a c h  p a r t y  a t  f a u l t  
and  t h e  e x t e n t  o f  t h e  c a u s a l  r e l a t i o n  b e t w e e n  t h e  c o n d u c t  and  t h e  
d am ag e s  c l a i m e d .  The t r i e r  o f  f a c t  may d e t e r m i n e  t h a t  two o r  more 
p e r s o n s  a r e  t o  b e  t r e a t e d  a s  a  s i n g l e  p a r t y  i f  t h e i r  c o n d u c t  wa s  a
c a u s e  o f  t h e  d am ag e s  c l a im e d  and  t h e  s e p a r a t e  a c t  o r  o m i s s i o n  o f  e a c h
p e r s o n  c a n n o t  b e  d i s t i n g u i s h e d .

( c )  The c o u r t  s h a l l  d e t e r m i n e  t h e  aw a rd  o f  d amag e s  t o  e a c h  
c l a i m a n t  i n  a c c o r d a n c e  w i t h  t h e  f i n d i n g s  , s u b j e c t  t o  a  r e d u c t i o n  u n d e r
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1 AS 0 9 .1 7 .0 7 0 ,  a n d  e n t e r  j u d g m e n t  a g a i n s t  e a c h  p a r t y  l i a b l e .  T h e  c o u r t

2 s h a l l  a l s o  d e t e r m i n e  a n d  s t a t e  i n  t h e  j u d g m e n t  e a c h  p a i ' t y ' s  e q u i t a b l e

3 s h a r e  o f  t h e  o b l i g a t i o n  t o  e a c h  c l a i m a n t  i n  a c c o r d a n c e  w i t h  t h e

4 r e s p e c t i v e  p e r c e n t a g e s  o f  f a u l t .

5 ( d )  T h e  c o u r t  s h a l l  e n t e r  j u d g m e n t  a g a i n s t  e a c h  p a r t y  l i a b l e  o n

6 the basis of joint and several liability, except that a pa rt y w h o  is

7 a l l o c a t e d  l e s s  t h a n  50 p e r c e n t  o f  t h e  t o t a l  f a u l t  o f  a l l  t h e  p a r t i e s

8 may  n o t  b e  j o i n t l y  l i a b l e  f o r  m o r e  t h a n  t w i c e  t h e  p e r c e n t a g e  o f  f a u l t

9 a l l o c a t e d  t o  t h a t  p a r t y .

10 S e c .  09 .1 7 .0 7 0 .  E F F E C T  OF  RELEASE.- A r e l e a s e ,  c o v e n a n t  n o t  t o

11 s u e ,  o r  s i m i l a r  a g r e e m e n t  e n t e r e d  i n t o  b y  a  c l a i m a n t  a n d  a  p e r s o n

12 l i a b l e  d i s c h a r g e s  t h a t  p e r s o n  f r o m  l i a b i l i t y  t o  t h e  c l a i m a n t ,  b u t  i t

13 does not discharge an other p e rs on liable u p on the same claim unless

14 t h e  r e l e a s e ,  c o v e n a n t  n o t  t o  s u e ,  o r  s i m i l a r  a g r e e m e n t  p r o v i d e s  f o r

15 d i s c h a r g e .  H o w e v e r ,  t h e  c l a i m  o f  t h e  r e l e a s i n g  p e r s o n  a g a i n s t  o t h e r

16 p e r s o n s  i s  r e d u c e d  b y  t h e  d o l l a r  a m o u n t  o f  t h e  r e l e a s e ,  c o v e n a n t  n o t

17 t o  s u e ,  o r  s i m i l a r  a g r e e m e n t .

18 S e c .  0 9 .17 .900 .  D E F I N I T I O N .  I n  t h i s  c h a p t e r  " f a u l t "  i n c l u d e s

19 a c t s  o r  o m i s s i o n s  t h a t  a r e  i n  a n y  m e a s u r e  n e g l i g e n t  o r  r e c k l e s s  t o w a r d

20  t h e  p e r s o n  o r  p r o p e r t y  o f  t h e  a c t o r  o r  o t h e r s ,  o r  t h a t  s u b j e c t  a

21  p e r s o n  t o  s t r i c t  t o r t  l i a b i l i t y ;  t h e  t e r m  a l s o  i n c l u d e s  b r e a c h  o f

22  w a r r a n t y ,  u n r e a s o n a b l e  a s s u m p t i o n  o f  r i s k  n o t  c o n s t i t u t i n g  a n

23 e n f o r c e a b l e  e x p r e s s  c o n s e n t ,  m i s u s e  o f  a  p r o d u c t  f o r  w h i c h  t h e

24 d e f e n d a n t  o t h e r w i s e  w o u l d  b e  l i a b l e ,  a n d  u n r e a s o n a b l e  f a i l u r e  t o  a v o i d

25 a n  i n j u r y  o r  t o  m i t i g a t e  d a m a g e s ;  l e g a l  r e q u i r e m e n t s  o f  c a u s a l

2 Ci r e l a t i o n  a p p l y  b o t h  t o  f a u l t  a s  t h e  b a s i s  f o r  l i a b i l i t y  a n d  t o

27 c o n t r i b u t o r y  f a u l t .

28 *  S e c .  3.  AS 09 .10 i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

29 S e c .  0 9 .10 .075 .  A C T IO NS  THAT MUST BE  A R B I T R A T ED .  A p e r s o n  may
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n o t  b r i n g  a n  a c t i o n  f o r  d am a g e s  b a s e d  o n  i n j u r y  t o  p e r s o n  o r  p r o p e r t y  

w h e n  t h e  a m o u n t  i n  c o n t r o v e r s y  i s  l e s s  t h a n  $75 ,000 ,  e x c l u s i v e  o f  

c o s t s ,  i n t e r e s t  a n d  a t t o r n e y  f e e s ,  u n l e s s  t h e  c o n t r o v e r s y  i s  f i r s t  

a r b i t r a t e d  u n d e r  AS 09 .43 .

S e c .  4 .  AS 09 .30 .065  i s  a m e n d e d  t o  r e a d :

S e c .  0 9 .30 .065 .  OFFERS  OF  JUDGMENT.  A t  a n y  t i m e  m o r e  t h a n  30

d a y s  b e f o r e  t h e  t r i a l  b e g i n s  [ON OR BEFORE  THE  60TH DAY FOLLOWING  THE

F I L I N G  OF  AN ANSWER I N  A C I V I L  A C T I O N ,  AND ON THE  F I F T H  DAY FOLLOWING 

THE  DAY D I S C O V E R Y  CLOSES  AS ORDERED BY  THE  C O U R T ] , e i t h e r  t h e  p a r t y  

m a k i n g  a  c l a i m  o r  t h e  p a r t y  d e f e n d i n g  a g a i n s t  a  c l a i m  may  s e r v e  u p o n  

t h e  a d v e r s e  p a r t y  a n  o f f e r  t o  a l l o w  j u d g m e n t  t o  b e  e n t e r e d  i n  c o m p l e t e  

s a t i s f a c t i o n  o f  t h e  c l a i m  f o r  t h e  m o n e y  o r  p r o p e r t y  o r  t o  t h e  e f f e c t  

s p e c i f i e d  i n  t h e  o f f e r ,  w i t h  c o s t  t h e n  a c c r u e d .  I f  w i t h i n  10 d a y s  

a f t e r  t h e  s e r v i c e  o f  t h e  o f f e r  t h e  a d v e r s e  p a r t y  s e r v e s  w r i t t e n  n o t i c e  

t h a t  t h e  o f f e r  i s  a c c e p t e d ,  e i t h e r  p a r t y  may  t h e n  f i l e  t h e  o f f e r  a n d  

n o t i c e  o f  a c c e p t a n c e  t o g e t h e r  w i t h  p r o o f  o f  s e r v i c e ,  a n d  t h e  c l e r k  

s h a l l  e n t e r  j u d g m e n t .  A n  o f f e r  n o t  a c c e p t e d  w i t h i n  10 d a y s  i s  c o n ­

s i d e r e d  w i t h d r a w n  a n d  e v i d e n c e  o f  t h a t  o f f e r  i s  n o t  a d m i s s i b l e  e x c e p t  

i n  a  p r o c e e d i n g  t o  d e t e r m i n e  t h e  f o r m  o f  j u d g m e n t  a f t e r  v e r d i c t .  I f

t h e  j u d g m e n t  f i n a l l y  e n t e r e d  o n  t h e  c l a i m  a s  t o  w h i c h  a n  o f f e r  h a s

b e e n  m a d e  u n d e r  t h i s  s e c t i o n  i s  n o t  m o r e  f a v o r a b l e  t o  t h e  o f f e r e e  t h a n

t h e  o f f e r ,  t h e  i n t e r e s t  a w a r d e d  u n d e r  AS 4 5 .4 5 .0 1 0 ( a )  a n d  a c c r u e d  u p  

t o  t h e  d a t e  j u d g m e n t  i s  e n t e r e d  s h a l l  b e  a d j u s t e d  a s  f o l l o w s :

(1) i f  t h e  o f f e r e e  i s  t h e  p a r t y  m a k i n g  t h e  c l a i m ,  t h e  

i n t e r e s t  r a t e  s h a l l  b e  r e d u c e d  b y  f i v e  [TWO] p e r c e n t  a  y e a r ;

(2) i f  t h e  o f f e r e e  i s  t h e  p a r t y  d e f e n d i n g  a g a i n s t  t h e  

c l a i m ,  t h e  i n t e r e s t  r a t e  s h a l l  b e  i n c r e a s e d  b y  f i v e  [TWO] p e r c e n t  a  

y e a r .

S e c .  5 .  AS 09 .30 .070  i s  a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n  t o  r e a d :



1 ( b )  E x c e p t  w h e n  t h e  c o u r t  f i n d s  t h a t  t h e  p a r t i e s  h a v e  a g r e e d

2 o t h e r w i s e ,  p r e j u d g m e n t  i n t e r e s t  a c c r u e s  f r o m  t h e  d a y  t h e  c a u s e  o f

3 a c t i o n  a c c r u e s .

4 *  S e c .  6 .  AS 09 .43 .110  i s  a m e n d e d  t o  r e a d :

5 S e c .  0 9 .43 .110 .  C ONF IRM AT ION  OF  AN AWARD. U p o n  a p p l i c a t i o n  o f

6 a  p a r t y ,  t h e  c o u r t  s h a l l  c o n f i r m  a n  a w a r d  u n l e s s

7 (1) w i t h i n  t h e  t i m e  l i m i t s  i m p o s e d  b y  AS 09 .43 .120  a n d

8 09 .43 .130  g r o u n d s  a r e  u r g e d  f o r  v a c a t i n g  o r  m o d i f y i n g  o r  c o r r e c t i n g

9 t h e  a w a r d ,  i n  w h i c h  c a s e  t h e  c o u r t  s h a l l  p r o c e e d  a s  p r o v i d e d  i n

10 AS 09 .43 .120  a n d  0 9 .4 3 .1 3 0 ; o r

11 (2) a n  a p p e a l  i s  t a k e n  u n d e r  AS 0 9 . 4 3 . 1 6 0 ( c ) .

12 *  S e c .  7 .  AS 09 .43 .160  i s  a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n  t o  r e a d :

13 ( c )  A n  a w a r d  made  a s  a  r e s u l t  o f  a r b i t r a t i o n  r e q u i r e d  b y  AS 09.-

14 10.075 may  b e  a p p e a l e d  t o  t h e  p r o p e r  c o u r t .  T h e  a p p e a l  s h a l l  b e  f i l e d

15 w i t h i n  60 d a y s  a f t e r  n o t i c e  o f  a n  a w a r d  i s  m a d e  u n d e r  AS 09 .43 .080 .

16 T h e  c o u r t  s h a l l  g r a n t  a  t r i a l  d e  n o v o  i f  a n  a p p e a l  i s  f i l e d  u n d e r  t h i s

17 s u b s e c t i o n .

18 *  S e c .  8 .  AS 09 .55 .548 i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

19 S e c .  0 9 .55 .548 .  AWARDS. E x c e p t  a s  p r o v i d e d  i n  AS 09 .17 ,  d am a g e s

20  i n  a  m a l p r a c t i c e  a c t i o n  s h a l l  b e  a w a r d e d  i n  a c c o r d a n c e  w i t h  p r i n c i p l e s

21  o f  t h e  c ommon  l a w .

22 *  S e c .  9 .  AS 09 .60 .010  i s  a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n  t o  r e a d :

23 ( b )  T h e  c o u r t  m a y ,  u p o n  p e t i t i o n  b y  a  p a r t y  t o  a  c i v i l  a c t i o n ,

24 d e t e r m i n e  t h e  r e a s o n a b l e n e s s  o f  t h a t  p a r t y ' s  a t t o r n e y  f e e  a g r e e m e n t .

25 T h e  c o u r t  s h a l l  t a k e  i n t o  c o n s i d e r a t i o n

26 (1) t h e  t i m e  a n d  l a b o r  r e q u i r e d ,  t h e  n o v e l t y  a n d  d i f f i c u l t y

27 o f  t h e  q u e s t i o n s  i n v o l v e d ,  a n d  t h e  s k i l l  r e q u i s i t e  t o  p e r f o r m  t h e

28 l e g a l  s e r v i c e  p r o p e r l y ;

29 (2) t h e  l i k e l i h o o d ,  i f  a p p a r e n t  t o  t h e  c l i e n t ,  t h a t  t h e
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