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satisfaction of the claim for the money or property or to the effect
specified in the offer, with cost then accrued. IT within 10 days
after the service of the offer the adverse party serves written, notice
that the offer 1is accepted, either party may then file the offer and
notice of acceptance together with proof of service, and the clerk
shall enter judgment. An offer not accepted within 10 days 1is con—
sidered withdrawn and evidence of that offer is not admissible except
in a proceeding to determine the form of judgment after verdick. If
the judgment finally entered on the claim as to which an offer has
been made under this section is not more favorable to the offeree than
the offer, the interest awarded under AS 45.45.010(a) and accrued up
to the date judgment 1is entered shall be adjusted as follows:

1)) if the offeree is theparty making the claim, the
interest rate shall be reduced by two percent a year;

(2) if the offeree is the party defending against the
claim, the interest rate shall be increased by two percent a year.
Sec. 5. AS 09.30.070 1is amended to read:

Sec. 09.30.070. INTERESTON JUDGMENTS. The rate of interest on

judgments and decrees for the payment of money 1is equal to the 12th

.Federal Reserve district discount rate as determined under AS 45.45.-

010(b) [10.5 PERCENT A YEAR], except that a judgment or decree founded
on a contract 1in writing, providing for the payment of interest until
paid at a specified rate not exceeding the legal rate of interest fcr
that type of contract, bears interest at the rate specified 1in the
contract if the interest rate is set out in the judgment or decree.
Sec. 6. AS 09.30.070 1is amended by adding a new subsection to read:
(b) Except when the court finds that the parties have agreed

otherwise, prejudgment interest accrues from the dav process 1is served
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* Sec. 7. AS 09.43.110 is amended to read:

Sec. 09.43.110. CONFIRMATION OF AN AWARD. Upon application of

a party, the court shall confirm an award unless

(¢D) within the time [limits 1imposed by AS 09.43.120 and
09.43.130 grounds are urged for vacating or modifying or correcting
the award, 1in which case the court shall proceed as provided in
AS 09.43.120 and 09.43.130; or

(2) an appeal 1is taken under AS 09.43.160(c)-.
Sec. 8. AS 09.43.160 1is amended by adding a new subsection to read:

(©) An award made as a result of arbitration required by AS 09.-
10.075 may be appealed to thedistrict court. Theappeal shall be
filed within 60 days after notice of an award 1ismade under
AS 09.43.080. The court shall grant a trial de novo 1if an appeal is
filed under this subsection.

Sec. 9. AS 09.55.548 is repealed and reenacted to read:

Sec. 09.55.548. AWARDS. Except as provided in AS 09.17, damages
in amalpractice action shall be awarded 1in accordance with principles
of the common law.

Sec. 10. AS 09.60.010 1is repealed and reenacted to read:

Sec. 09.60.010. COSTS AND ATTORNEY FEES ALLOWED PREVAILING
PARTY. The supreme court shall determine by rule or order the costs,
if any, that may be allowed a prevailing party in a civil action.
Unless specifically authorized by statute or byagreement between the
parties, attorney fees may not be awarded to a party in a civil
action.

Sec. 11. AS 09.60 1is amended by adding a new section to read:

Sec. 09.60.035. COSTS AND ATTORNEY FEES ALLOWED FOR ARBITRATION

APPEAL. IT a party appeals an award made asa result of arbitration

required by AS 09.10.075, and the appellate court increases or

CSSB 377 (Fin)



13

14

15

16

17

18

19

20

22

23

24

25

26

27

28

29

decreases the award by more than 10 percent, the prevailing party on
appeal shall also be awarded actual costs and attorney fees 1incurred
as a result of the appeal.
Sec. 12. AS 22.15.030(a) 1is amended to read:

(a) The district court has jurisdiction of civil cases ar.d
proceedings as follows:

€H) for the recovery of money or damages when the amount
claimed exclusive of costs, interest and attorney fees does not exceed
$25,000;

(2) for the recovery of specific personal property, when
the value of the property claimed and the damages for the detention do
not exceed $25,000;

(3) for the recovery of a penalty or forfeiture, whether
given by statute or arising out of contract, not exceeding $25,000;

(4) to give judgment without action upon the confession cf
the defendant for any of the cases specified in this section, except
for a penalty or forfeiture imposed by statute;

(5) for establishing the fact of death of any person in the
manner prescribed in AS 09.55.020 - 09.55.060;

(6) for the recovery of the possession of premises in the
manner provided under AS 09.45.070 - 09.45.160 when the value of the
property or of the arrears and damage to the property does not exceed
$25,000;

(7) for the foreclosure of a lien when the amount 1in con-—
troversy does not exceed $25,000;

(8) for the recovery of money or damages 1in motor vehicle
tort cases when the amount claimed exclusive of costs, interest and
attorney fees does not exceed $25,000;

(9) over civil actions for taking utility service and for

m
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damages to or interference with a utility line filed under AS 42.20.-
030;

(10) over cases involving 1injunctive vrelief for domestic
violence under AS 25.35.010 and 25.35.020j_

(11) over an appeal bv a party to an arbitration award under
AS 09.43.160(c).

* Sec. 13. AS 09.16.010, 09.16.020, 09.16.030, 09.16.040, 09.16.050,
and 09.16.060 are repealed.

* Sec. 14. AS 09. 17.030 and 09.17.060 enacted 1in sec. 3 of this Act
have the effect of amending Alaska Rule of Civil Procedure 49 byrequiring
the jJury to answer the special interrogatories Jlisted 1in AS 09.17.060
regarding the amount of damages and the percentages of fault to be allo—
cated among the parties and to itemize the verdict regarding economic ar.d
noneconomic loss as specified in AS 09.17.030.

* Sec. 15. AS 09.17.060 enacted in sec. 3 of thisAct has the effect of
amending Alaska Rule of Civil Procedure 52 by requiring thecourt to make
specific findings regarding the amount of damages and the percentages of
fault to be allocated among the parties.

* Sec. 16. AS 09. 17.030 and 09.17.060 enacted 1in sec. 3 of this Act
have, the effect of amending Alaska Rule of Civil Procedure 58 by requiring
the court to include a specific item in its judgment.

* Sec. 17. AS 09.17.040 enacted in sec. 3 of thisAct has the -effect of
amending Alaska Rule of Civil Procedure 11 by requiring verification of
certain pleadings.

* Sec. 18. AS 09.17.080 enacted 1in sec. 3 of this Act has the effect of
amending Alaska Rule of Civil Procedure 82 by limiting the amount that
could be awarded as attorney fees 1in an action for personal 1injury or
property damage.

* Sec. 19. AS 09.30.070(b) as added by sec. 6 of this Act has the

CSSB 377 (Fin) -12-
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effect of amending Alaska Rule of Civil Procedure 68 by providing that
prejudgment interest accrues from the day process 1is served on the defen—
dant .

* Sec. 20. AS 09.60.010 as amended by sec. 10 of this Act has the
effect of amending Alaska Rule of Civil Procedure 82 by prohibiting the
award of attorney fees, unless allowed by statute or by agreement of the
parties.

* Sec. 21. APPLICABILITY. Sections 1 - 13 of this Act apply to all
causes of action accruing after the effective date of this Act, except that
AS 09.17.055(b) enacted in sec. 3 of this Act applies to all contracts for
the provision of collateral benefits that are formed or renewed after the
effective date of this Act.

* Sec. 22. SEVERABILITY. ITf any provision of this Act, or the applica—
tion thereof to any person or circumstance is held invalid, the remainder
of this Act and the application to other persons or circumstances shall not
be affected thereby.

* Sec. 23. LEGISLATIVE INTENT. The legislature intends that the
changes made 1in this Act to the code of civil procedure should be reviewed
three years after the effective date of the Act, to determine if additional
modifications or changes are necessary. To achieve effective review, the
legislature requests that the governor- direct the division of insurance to
monitor the effect of this Act on premiums being charged for Jliability
insurance and to report the effect to the legislature no later than
March 1, in 1987, 1988, and 1989.

* Sec. 2k. Except for AS 09.17.080, added by sec. 3 of this Act, this
Act takes effect immediately in accordance with AS 01.10.070(c),

* Sec. 25. AS 09.17.080, added by sec.3 of this Act, only takes effect

if sec. 10 of this Act does not pass each house of the legislature by at
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AMENDMENT 1

es 20-27 amdd”naert the following:
DNECONOHXe DAMAGES. In an action to
IOMirinjury based on negligence,
losses shall be limited to
mffeting, 1inconvenience, physical

it, loss » enjoyment of life and

-— Jr uoiuage.



Amendment 1. VLimits on Noneconomic.. Damage. Damages 1in
tort actions are of two types: (1) economic damages which
consist of medical expenses and wage loss? and (2)
noneconomic damages which consist of pain and suffering,
disfigurement, loss of enjoyment of life and the like.

Under present law, juries lump both of these categories 1in
one total award, with the result that no one in Alaska has
any idea how much money juries have awarded in the past for
pain and. suffering. The only thing we do know is that the
vast majority of negligence cases are for small SO0
that the number of cases that will be affected b# 1 limit of
$500,000 on noneconomic damages will be minimal. Imposing a
limit then will seriously impact a very few people with
catastrophic injuries with no known corresponding public
benefit. Until the legislature has some knowledge of who
will be affected and how much they will be affected? it
should adopt no limits but leave it to juries to decide what
is fair in particular cases. IT the legislature does adopt
a limit, it will be substituting its judgment, having heard
no evidence in any case, for that of juries which have heard
all cf the evidence.

The proposed amendment describes what types of damages
may be awarded by a jury but removes the limit on
noneconomic damages. Another section of the bill, Sec.

09.17.030, would require juries to specify in their verdicts



how much money 1is being awarded for noneconomic damages.
This provision will at least provide the kind of information
necessary for the legislature to make a reasoned judgment at
some future time as to the need for and impact of a

statutorily mandated limit on noneconomic damages.



AVEHDMENT_3

Delate material from page 2 lines 28 through page 3,
line 4, anaHnsert the following:

Sec. 09.17><*20. PUNITIVE DAMAGES/ (a) Punitive
damages may not be awarded in an action, whether in tort,
contract, or otherwise/Ninless supported by clear and
convincing evidence. Fifty\percent of any punitive or
exemplary damages that may be adjudged against the party
defending the claim shall/lse awarde&to the benefit of the
state and when paid " ositod in the geheral fund.

(b) The amount punitive damages aiWded to the
state shall be considered a part of the amount\recovered by
the claiming party for purposes of calculating ar\award of
attorney fee”. \

(c) .Except for purposes of seeking execution onV
judgment/, the state may not: bring or be joined in an action
based/on punitive damages that may be awarded under this

section.



Amendment 2. Punitive Damages. Punitive damages under
present law can only be awarded when a parties conduct 1is in
"reckless disregard” of the rights of others, or done with
malice toward another. The leading case in Alaska involved
a gun manufacturer who knew a gun was defective and likely
to cause serious injury to a person using the gun. The
manufacturer knew the defect could be remedied for less than
$1.75/gun but still decided to sell it to the public without
modification. Since the manufacturer had no malice toward
any particular individual and the conduct was not a crinme,
it would not be subject to punitive damages under this bill.
It was, however, conduct which recklessly disregarded the
safety of persons using the product.

The amendment returns to the Senate Judiciary version.
It does not effect the standards under which punitive
damages may be awarded but does effect who gets them. Since
they are in the nature of a civil fine, 50 percent ofthenm
will go to the public? to provide an incentive for a
plaintiff to seek them, the remaining 50 percent will go to
the plaintiff. Under present law all punitive damages go to

the plaintiff.



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. cssb Til

The committee substitute for this bill calls for a
study of the current insurance crisis.

First, a detailed and thorough examination will be
undertaken of closed claims by line in Alaska for insurance
companies doing business in Alaska. Second, a thorough
examination will be made of insurance company financial
operations, expenditures, and profitability.

From the closed claims study we will be able to
identify:

(a) the extent to which the legal system has or has not been the
cause of dramatic liability insurance premium increases and
coverage reduction in crisis lines in Alaska;

(b) how victims are faring under the present system; and

(c) what the various specific tort reform proposals will
actually accomplish.

The analysis of insurance company finances will enable us®to
determine:

(a) the extent to which dramatic liability insurance rate
increases and coverage limitations in Alaska are -- or are not
m cost-justified,

(b) what alternatives exist to limiting coverage and.raising
rates; and

(c) the legislative and/or regulatory actions which may be
necessary to resolve the State"s liability insurance crisis.

In order to undertake the study the Department of Law
will hire outside financial management experts to determine the
causes of the existing insurance situation, and tc advise of
possible corrective actions.

pee 2 of 2



AKMENDMENT NO. 7

Page 5, line 28, delete e<for appointedjofficial” JéuruJéi®-*)

W/ —* i
Purpose - including all appointed municipal officials

in a section granting blanket immunity 1is overly broad.

AMENDMENT NO 8
Page 8, delete lines 3-13.
Purpose - Returns to existing system of allowing
persons to make their own contractual arrangements with

their own attorneys.

AMENDMENT NO. 9 A

Page 9, lines 2872~, delete, "process is served on the”
defendant™ and insert”"the cause of-"-action”accures.”

Purpose - to preserve”xi”~sting law relating to
prejudgment interest-by” stating that-~such interest accrues
from the date"”of injury.
AMENDMENT NO. 10 /T=,1
Page 10, lines 197Z5, delete all mateiriai®ansd renumber
remaining sections accc”"yxy

Purpose - to retain Rule 8~""oviding for partial

compensation of attorney fees for all prevailing parties 1in
fl{=Muel T i - X

(MofyzsbtA by



Amendment #5

Delete all material on page 7, lines 2-25, and insert the
following: /

Sec. 09.17.060. APPORTIONMENT OF DAMAGES, /(a) In all
actions\nvolving fault of more than one partyyto the action,
includng third-party defendants and persons who have been
released under AS 09.17.070, the court, unless otherwise
agreed by ari parties, shall instruct the j)iry to answer
special interrogatories or, if there is no/jury, shall make
findings, indicating /

(1) the\iamount of damages each claimant would be
entitled to recover\if contributory fault is disregarded; and

(2) the percentage of the total fault of all of the
parties to each claim th”t is allocated to each claimant,
defendant, third-party defendant,/and person who has been
released from liability un&er AS/09.17.070.

() In determining the percentages of fault, the trier
of fact shall consider both t;he\iature of the conduct of each
party at fault and the extent ofthe causal relation between
the conduct and the damages7claimeck The trier of fact may
determine that two or more/persons are to be treated as a
single party if their conduct was a ckuse of the damages
claimed and the separate act or omission of each person cannot
be distinguished. / \

(c) The court shall determine the award of damages to
each claimant in accordance with the fiiidings, subject to a
reduction under AS 09.17.070, and enter judgment against
each party liable./ The court shall also determxie and state
in the judgment each party"s equitable share of~the obligation
to each claimant/ in accordance with the respectivexpercentages
of fault.

(d The/court shall enter judgment against eachxparty
liable on the basis of joint and several liability, except
that a party who is allocated less than 50 percent of the
total fault® of all the parties may not be jointly liable for
more than/bwice the percentage of fault allocated to that
party. "or

ful-rtid.  Gifijoy.rte]  OtU-rc



Amendments. Apportionment of Damages - Joint and
Several Liability. Under present law, if three defendants
are held liable for an injury to a plaintiff, they each bear
full responsibility for the total amount of the damage. -
This is "joint and severally” liability. If one of the
defendants pays the full amount of the judgment he has
rights under law to contribution from the other defendants.
IT one of those defendants has no money, the courts long ago
uniformly concluded that the problem of insolvency 1is one
that the remaining defendants who contributed to the
accident will have to bear, rather than reducing the award
of an injured plaintiff who is not at fault*

Some persons are concerned that juries are holding some
defendants, like states and cities with "deep pockets,”™ only
minimally liable, but the result under joint and several
liability is that they end up getting stuck for the whole
judgment. Accordingly, both the Senate Judiciary Committee
and the House Labor and Commerce Committee sought a
compromise which would insure that defendants only minimally
liable would not be held responsible for all the damage,
while still providing a cushion for innocent parties who
were seriously injured by multiple defendants, some of whom
might be insolvent. Senate Judiciary and House Labor and
Commerce produced what we have included as Amendment 5,

which in subsection (d) continues the rule of joint and



several liability but changes it to provide that a defendant
is never more responsible in damages than for twice his
percentage of fault for the injury. If in fact then a
defendant 1is only liable for five percent of an injury, he
cannot be held responsible for more than ten percent of the
total damages. Only if a defendant is responsiv e for at
least 50 percent of the injury can he be held Hlii..jle for the
entire amount of the damages. Even then, he would still
have the right to seek contribution from the other
defendants who were also liable for the injury.

The proposed Senate Finance version would limit
responsibility on the basis of "severalZ¥ liability by saying
that you are responsible in damages only for your percentage
of fault as decreed by a jury. Even if the allocation of
fault were an exact science, which it is not, this proposal
would entirely shift the risk of insolvent defendants from
the remaining defendants who are at fault to a plaintiff who
is blameless and injured. Remember the issue here 1is not
whether a party should be responsible in damages for more
than their percent of fault; the issue is when a party who
is at fault has no money, who should bear the risk - the
plaintiff or other parties at fault. This amendment

attempts to compromise that issue.



rfao/so

</saa//L

FURTHER AMENDMENT RE APPLICATION OF RULE 82
Page 10, Ilines 25-25, delete "a civil damages action”™ and
insert, "an action for damages for personal injury based on
negligence."”
— this language tracks similar language as to
applicability throughout the new chapter 17 enacted 1in

section 3 of the bill.



TO: CSSB 377 (Finance) By: Faiks

Amendment #1

Page 13, line 16 insert new section:

* Sgction 22.  AS 09.65 is amended by adding a new section to
read:

Sec. 09.65.137. CIVIL LIABILITIES OF Z0OS. (a) A
person may not recover damages for injury to person or
property Trom a zoo or a zoo operator, iT the damages oc-
curred as a result of an inherent risk of attendance at a
200, notice of the inherent risk was posted as required under
(b) of this section, and the zoo operator exercised reason-
able care to prevent the injury.

(b)) A zoo operator shall post signs at prominent Pl es
within a zoo and at each entrance. Each sign shall inclu a
statement warnln? that the zoo is not liable for injuries
person or proRer y occurring as a result of dangers or
conditions inherent in attending the zoo.

ac
de

to

(c) For purposes of this section
(1)  "inherent risk of attendance” means the

dangers or conditions that are an integral part of the
phy3|?aJ layout of a zoo and the physical proximity of wild
animals’

(2) "zoo"™ means a place where wild animals are
kept for exhibition to the public.

Renumber remaining sections accordingly



TO: CSSB 377 (Finance) By: Faiks

Amendment #1

Page 13, line 16 insert new section:

* Sgction 22.  AS 09.65 is amended by adding a new section to
read:

Sec. 09.65.137. CIVIL LIABILITIES OF Z00S. (a) A
erson ma¥ not recover damages for injury to person or
roperty from a zoo or a zo0 operator, if the damages oc-
urred as a result of an inherent risk of attendance at a
00, notice of the inherent risk was posted as required under
b) of this section, and the zoo operator exercised reason-
ble care to prevent the injury.

(b) A zoo operator shall post signs at prominent
n
r

p
p
C
Z
(
8

laces
within a zoo and at each entrance. Each sign shall i pP a

ac
ude
ies t

statement warnln? that the zoo is not liable for inju 0
person or proger y occurring as a result of dangers or

conditions inherent in attending the zoo.
(c) For purposes of this section

(L)  "inherent risk of attendance" means the
dangers or conditions that are an integral part of the
phy3|?aJ layout of a zoo and the physical proximity of wild
animals?

(2) "zoo" means a place where wild animals are
kept for exhibition to the public

Renumber remaining sections accordingly
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AMENDMENT

By Eliason
Offered in the SENATE
T0:  CSSB 377 (Finance) Version #2
Page 10, line 15 Delete  Sec. 9 andrenumber the following

sections accordingly.



AMENDMENT

By Eliason
Offered in the SENATE
TO:  CSSB 377 (Finance) Version #2
Page 8, line 2 After the word "discharge." add the following

language.

"However, the claim of the releasing person against other persons
Is reduced by the amount of the released person's equitable share of
the obligation, determined in accordance with the provisions of

AS 09.17.060."
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AMEHPMEHT 3

Delete material from page 2 lines 28 through page 3,
line 4, and insert the following:

Sec. 09.17.020. PUNITIVE DAMAGES. (@) Punitive
damages may not be awarded in an action, whether in tort,
contract, or otherwise, unless supported by clear and
convincing evidence. Fifty percent of any punitive or
exemplary damages that may be adjudged against the party
defending the claim shall be awarded to the benefit of the
state and when paid deposited in the general fund.

(b) The amount of punitive damages awarded to the
state shall be considered a part of the amount recovered by
the claiming party for purposes of calculating an award of
attorney fees.

(c) Except for purposes of seeking execution on a
judgment, the state may not bring or be joined in an action
based on punitive damages that may be awarded under this

section.



Amendment 2. Punitive Damages. Punitive damages under
present law can only be awarded when a parties conduct is in
"reckless disregard” of the rights of others, or done with
malice toward another. The leading case in Alaska involved
a gun manufacturer who knew a gun was defective and likely
to cause serious injury to a person using the gun. The
manufacturer knew the defect could be remedied for less than
$1.75/gun but still decided to sell it to the public without
modification. Since the manufacturer had no malice toward
any particular individual and the conduct was not a crime,
it would not be subject to punitive damages under this bill.
It was, however, conduct which recklessly disregarded the
safety of persons using the product.

The amendment returns to the Senate Judiciary version.
It does not effect the standards under which punitive
damages may be awarded but does effect who gets them. Since
they are in the nature of a civil fine, 50 percent of them
will go to the public; to provide an incentive for a
plaintiff to seek them, the remaining 50 percent will go to
the plaintiff. Under present law all punitive damages go to

the plaintiff.



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. cssh 377

The committee substitute for this bill calls for a
study of the current insurance crisis.

First, a detailed and thorough examination will be
undertaken of closed claims by line in Alaska for insurance
companies doing business in Alaska. Second, a thorough
examination will be made of insurance company financial
operations, expenditures, and profitability.

_ _ From the closed claims study we will be able to
identify:

(a) the extent to which the legal system has or has not been the
cause of dramatic liability insurancé premium increases and
coverage reduction in crisis lines in Alaska;

fc) how victims are faring under the present system; and

¢c) what the various specific tort reform proposals will
ctually accomplish,

(
(
a
The analysis of insurance company finances will enable us to
determine:

(a) the extent to which dramatic liability insurance rate
increases and coverage limitations in Alaska are -- or are not
— cost-justified,

(b) what alternatives exist to limiting coverage and-raising
rates; and

(c) the legislative and/or regulatory actions which may be
necessary to resolve the State’s liability insurance crisis.

_ _ In order to undertake the study the Department of Law
will hire outside financial management experts to determine the
causes of the existing insurance situation, and to advise of
possible corrective actions.

page ?__ 0f- 2
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AMENDMENT 6

Delete material beginning at page 8, line 24 through
page 9, line 16, and insert the following:

Sec. 09.30.065. OFFERS OF JUDGMENT. At anv time more
than 30 days before the trial begins [ON or before the 60th
DAY FOLLOWING THE FILING OF AN ANSWER IN A CIVIL ACTION, AND
ON THE FIFTH DAY FOLLOWING THE DAY DISCOVERY CLOSES AS
ORDERED BY THE COURT], either the party making a claim or
the party defending against a claim may serve upon the
adverse party an offer to allow judgment to be entered in
complete satisfaction of the claim for the money or property
or to the effect specified in the offer, with cost then
accrued. If within 10 days after the service of the offer
the adverse party serves written notice that the offer is
accepted, either party may then file the offer and notice of
acceptance together with proof of service, and the clerk
shall enter judgment. An offer not accepted within 10 days
is considered withdrawn and evidence of that offer is not
admissible except in a proceeding to determine the form of
judgment after verdict. If the judgment finally entered on
the claim as to which an offer has been made under this
section is not more favorable to the offeree than the offer,
the interest awarded under AS 09.30.070 [AS 45.45.010(a)]
and accrued up to the date judgment is entered shall be

adjusted as follows:



(€D if the offeree is the party making the claim,
the interest rate shall be reduced by five [TWO] percent a
year;

(2) if the offeree is the party defending against
the claim, the interest rate shall be increased by five

[TWO] percent a year.



AKMENDMENT NO. 7
Page 5, line 28, delete "or appointed official”
Purpose - including all appointed municipal officials

in a section granting blanket immunity is overly broad.

AMENDMENT NO 8
Page 8, delete lines 3-13.
Purpose - Returns to existing system of allowing
persons to make their own contractual arrangements with

their own attorneys.

AMENDMENT NO. 9
Page 9, lines 28-29, delete, "process is served on the
defendant”™ and insert, "the cause of action accures.”
Purpose - to preserve existing law relating to
prejudgment interest by stating that such interest accrues

from the date of injury.

AMENDMENT NO. 10
Page 10, lines 19-25, delete all material and renumber
remaining sections accordingly.
Purpose — to retain Rule 82 providing for partial
compensation of attorney fees for all prevailing parties 1in

civil actions.



AMENDMENT TO CSSB 377 (Fin):
Page 8, lines 3-13, delete all material and insert a new
section to read:

"Sec. 09.17.080. ATTORNEY FEE AGREEMENTS. (a) An
attorney may not contract for or collect a contingency fee
for representing a person seeking damages in connection with
an action for personal injury based on negligence in excess
of 25 percent of the amount recovered.

(b) If periodic payments for future damages are
awarded, the present value of the periodic payments must be
included in computing the total award from which attorney
fees are calculated under (a) of this section.

(c) An attorney may not contract for or receive a fee
for defending a person against a claim for damages in
connection with an action for personal injury based on
negligence in excess of 25 percent of the amount in
controversy or the amount recovered by the plaintiff.

(d) The limitations of (a) and (b) of this section
apply whether the recovery is by settlement, arbitration, or
judgment.”
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Offered: 3/20/80
Referred: Judiciary

Original sponsors: Ié

BY THE LABOR AND
IN THE SENATE COMMERCE COMMITTEE

CS FOR SENATE BILL NO. 377 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to civil actions; amending Alaska
Rules of Civil Procedure 49, 52, 58, 68, and 82; and
providing for an effective date."
BF IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09 is amended by adding a new chapterto read:
CHAPTER 17. LIMITATIONS ON CIVIL LIABILITY.

Sec. 09.17.010. NONECONOMIC DAMAGES.  (a) In an action to
recover damages for personal injury based on negligence, damages for
noneconomic losses shall be limited to compensation for pain, suffer-
ing, inconvenience, physical impairment, disfigurement, loss of enjoy-
ment of life and other nonpecuniary damage.

(b) The amount of damages awarded by a court or jury under (a)
of this section may not exceed $250,000 for each claim based on a
separate incident or injury.

Sec. 09.17.020. ITEMIZED VERDICTS. In every case where damages
for personal injury are awarded by the court or jury, the verdict
shall be itemized between economic loss and noneconomic loss, if any,
and economic loss shall be further itemized by category.  Itemization
of economic loss by category includes: (1) amounts intended to com-
pensate for reasonable expenses that have been incurred, or which will
be incurred, for necessary medical, surgical, x-ray, dental, or other
health or rehabilitative services, drugs, and therapy; (2) amounts
intended to compensate for lost wages or loss of earning capacity; and
(3) all other economic losses claimed by the plaintiff or granted by

-1- CSSB 377 (L&C)
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the jury. Averdict shall further determine the amounts intended to
compensate for injury or losses incurred before the verdict and
amounts intended to compensate for losses that will be incurred in the
future.

Sec. 09.17.030. PERIODIC PAYMENTS. (a) In an action to recover
damages for personal injury, the court shall, at the request of a
judgment creditor, enter judgment ordering that amounts awarded for
future damages be paid to the maximum extent feasible by periodic
payments rather than by a lump-sum payment if the award equals or
exceeds $50,000 in future damages. The court may require a judgment
debtor to post security adequate to assure full payment of future
damages awarded by judgment.

(b) A judgment ordering payment of future damages by periodic
payments shall specify the recipient, the dollar amount of the pay-
ments, the interval between payments, and the number of payments or
the period of time over which payments shall be made. Payments may be
modified only in rhe event of the death of the judgment creditor, in
which case payments may not be reduced or terminated, but shall be
paid to persons to whom the judgment creditor owed a duty of support,
as provided by law, immediately before death. The court that rendered
the original judgment, may, upon petition of a party in interest,
modify the judgment to award and apportion the unpaid future damages
in accordance with this section.

(c) If the court finds that the judgment debtor has exhibited a
continuing pattern of failing to make payments under (b) of this
section, the court shall find the judgment debtor in contempt of court
and, in addition to the required periodic payments, shall order the
judgment debtor to pay the judgment creditor any damages caused by the
failure to make periodic payments, including costs and attorney fees.

CSSB 377 (L&C) -2-
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(d) Following expiration of all obligations specified in the
periodic payment judgment, the obligation of the judgment debtor to
make further payments shall cease and security given under (a) of this
section shall revert to the judgment debtor.

(e) A certified copy of a judgment or order of the court issued
under this section may be recorded under AS 09.30.010, but may not
become a lien upon real property before the date that payment becomes
due.

Sec. 09.17.040. EFFECT OF CONTRIBUTORY FAULT. In an action
based on fault seeking to recover damages for injury or death to
person or harm to property, contributory fault chargeable to the
claimant diminishes proportionately the amount awarded as compensatory
damages for an injury attributable to the claimant's contributory
fault, but does not bar recovery.

Sec. 09.17.050. APPORTIONMENT OF DAMAGES. (a) In all actions
involving fault of more than one party to the action, including third-
party defendants and persons who have been released wunder AS 09.17.-
060, the court, unless otherwise agreed by all parties, shall instruct
the jury to answer special interrogatories or, if there is no jury,
shall make findings, indicating

(1) the amount of damages each claimant would be entitled
to recover if contributory fault is disregarded; and

(2) the percentage of the total fault of all of the parties
to each claim that is allocated to each claimant, defendant, third-
party defendant, and person who has been released from liability under
AS 09.17.060; for this purpose the court may determine that two or
more persons are to be treated as a single party.

(b) In determining the percentages of fault, the trier of fact
shall consider both the nature of the conduct of each party at fault

-3- CSSB 377(L&C)
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and the extent of the causal relation between the conduct and the
damages claimed.

(¢c) The court shall determine the award of damages to each
claimant in accordance with the findings, subject to a reduction under
AS 09.17.060, and enter judgment against each party liable on  the
basis of ruleu of several liability. The court also shall determine
and state in the judgment each party's equitable share of the obliga-
tion to each claimant in accordance with the respectivepercentages of
fault.

Sec. 09.17.060. EFFECT OF RELEASE. A release, covenant not to
sue, or similar agreement entered into by a claimant and a person
liable discharges that person from liability to the claimant, but it
does not discharge another person liable upon the same claim unless
jthe release, covenant not to sue, or similar agreement provides for
discharge. However, the claim of the “releasing person against other
jersons is reduced by the amount cf the released person's equitable
.hare of the obligation, determined in accordance with the provisions
of AS 09.17.050.:

Sec. 09.17.900. DEFINITIONS. In this chapter

(1) "fault" includes acts or omissions that are in any
measure negligent or reckless toward the person or property of the
actor or others, or that subject a person to strict tort [liability;
the term also includes breach of warranty, unreasonable assumption of
risk not constituting an enforceable express consent, misuse of a
product for which the defendant otherwise would be liable, and unrea-
sonable failure to avoid an injury or to mitigate damages; legal
requirements of causal relation apply both to fault as the basis for
liability and to contributory fault;

(2) "future damages" includes damages for future medical

CSSB 377 (L&C) -4-
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treatment, care or custody; loss of future earning capacity; or any
future noneconomic loss.
Sec. 2. AS 09.10 is amended by adding a new section to read:

Sec. 09.10.075. PERSONAL INJURY ACTIONS THAT MUST BE ARBITRATED.
A person may not bring an action for damages based on personal injury
when the amount in controversy is less than $100,000, exclusive of
costs, interest and attorney fees, unless the ~controversy is first
arbitrated under AS 09.43.

Sec. 3. AS 09.30.065 is amended to read:

Sec. 09.30.065. OFFERS OF JUDGMENT. On or hefore the 60th day
following the filing of an answer in a civil action, and on the fifth
day following the day discovery closes as ordered by the court, [EI-
THER THE PARTY MAKING A CLAIM OR] the party defending against a claim
may serve uponthe party making the claim [ADVERSE PARTY] an offer to
allow judgment to be entered in complete satisfaction of the claim
against that defending party for the money or property or to the
effect specified in the offer, with cost then accrued. If within 10
days after the service of the offer the claiming [ADVERSE] party
serves written notice that the offer is accepted, either party may
then file the offer and notice of acceptance together with proof of
service, ar.d the.clerk shall enter judgment. An offer not accepted
within 10 days is considered withdrawn and evidence of that offer s
not admissible except in a proceeding to determine the form of judg-
ment after verdict. If the judgment finally entered on the claim as
to which an offer has been made under this section is not more favor-
able to the claiming party [OFFEREE] than the offer, the claim may not
bear interest from the date of the offer to the date of judgment  [THE
INTEREST AWARDED UNDER AS 45.45.010(a) AND ACCRUED UP TO THE DATE
JUDGMENT IS ENTERED SHALL BE ADJUSTED AS FOLLOWS:

-5- CSSB 377 (L&C)
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(1) IF THE OFFEREE IS THE PARTY MAKING THE CLAIM, THE
INTEREST RATE SHALL BE REDUCED BY TWO PERCENT A YEAR;
(2) IF THE OFFEREE IS THE PARTY DEFENDING AGAINST THE
CLAIM, THE INTEREST RATE SHALL BE INCREASED BY TWO PERCENT A YEAR].
*Sec. 4. AS 09.43.110 isamended toread:
j Sec. 09.43.110. CONFIRMATION OF AN AWARD. Upon application of
a party, the court shall confirm an award unless
(1) within the time limits imposed by AS 09.43.120 and
09.43.130 grounds are urged for vacating or modifying or correcting
the award, 1in which case the court shall proceed as provided 1in
AS 09.43.120 and 09.43.130; or
(2) an appeal is taken under AS 09.43.160(c).-
*Sec. 5. AS 09.43.160 isamended by adding a new subsection to read;
(c) An award made as a result of arbitration required by AS 09.-
10.075 may be appealed to the proper court. The appeal shall be filed
within 60 days after notice of an award is made under AS 09.43.080.
The court shall grant a trial de novo if an appeal is filed under this
subsection.
*Sec. 6. AS 09.60.010 1isamended by adding a new subsection to read:
(b) Notwithstanding (a) of this section, the court may not award
attorney fees to a prevailing party in an action for damages to the
person or to property in the absence of a specific finding that the
p;}ty at fault acted with malice, in bad faith, or with reckless
disregard of the rights of another in causing the injury. In this
subsection, "reckless disregard of the rights of another"™ means a lack
of consideration of the rights of another in a mannerthat is reason-
ably likely to cause damage to the person or property of another.

*Sec. 7. AS 22.10.020(d) 1is amended to read:

(d) The superior court has jurisdiction in all matters appealed

CSSB 377 (L&C)
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to it (1) from a subordinate court; (2) by a party to an arbitration
award under AS 09.43.160(c); [,] or (3) an administrative agency when
appeal is provided by law. The hearings on appeal from a final order
or judgment of a subordinate court or administrative agency shall be
on the record unless the superior court, in its discretion, grants a
trial de novo, 1in whole or in part.

* Sec. 8. AS 09.16.010, 09.16.020, 09.16.030, 09.16.040, 09.16.050, and
09.16.060 are repealed.

* Sec. 9. AS 09.17 020 and 09.17.050 enacted in sec. 1 of this Act have
the effect of amending Alaska Rule of Civil Procedure 49 by requiring the
jury to answer the special interrogatories listed in AS 09.17.050 regarding
the amount of damages and the percentages of fault to be allocated among
the parties and to itemize the verdict regarding economic and noneconomic
loss as specified in AS 09.17.020.

* Sec. 10. AS 09.17.050 enacted in sec. 1 of this Act has the effect of
amending Alaska Rule of Civil Procedure 52 by requiring the court to make
specific findings regarding the amount of damages and the percentages of
fault to be allocated among the parties.

* Sec. 11. AS 09.17.020, 09.17.030 and 09.17.050 enacted in sec. J of
this Act have the effect of amending Alaska Rule of Civil Procedure 58 by
requiring the court to include a specific item in its judgment.

*Sec. 12. AS 09.30.065 as amended by sec. 3 of this Act has the effect
of amending Alaska Rule of Civil Procedure 68 by providing that prejudgment
interest stops accruing from the date of an offer by a defending party that
a claiming party fails to increase at judgment.

*Sec. 13. AS 09.60.010 as amended by sec. 6 of this Act has the effect
of amending Alaska Rule of Civil Procedure 82 by allowing costs and attor-
ney fees in an action for personal injury or property damage only after a

specific finding of malice, bad faith, or reckless disregard of the rights

-7- CSSB 377 (L&C)
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of another in causing the injury.

*Sec. 14. APPLICABILITY. Sections 1 - 7 of this Act apply to all

causes of action accruing after the effective date of this Act.

* Sec. 15. LEGISLATIVE INTENT. The legislature intends that the
changes made in this Act to the code of civil procedure should be reviewed
three years after the effective date of the Act, to determine if additional
modifications or changes are necessary. To achieve effective review, the

legislature requests that the governor direct the division of insurance to

9monitor the effect of this Act on premiums being <charged for liability

10

11

12

13

insurance and to report the effect to the legislature no later than
March 1, in 1987, 1988, and 1989.

*Sec. 16. This Act takes effect immediately in accordance with AS 01.-

10.070(c).-

CSSB 377 (L&C) s



AMENDMENT <i

CSSB-377 (Fin) version 2

DELETE: Sec. 2, page 2, lines 12 - 17

Sec. 8, page 10, lines 9-114

AND IF THE ABOVE DELETIONS ARE DELETED, THEN:

DELETE: Sec. 11, page 10, lines 27 - line 3 (page 11)



Senator Joe Josephson
April 28, 1986

Senate Finance Committee Meeting
RE: Senate Bill 377

I have reviewed the 4/23/86 work draft of CSSB 377
(Finance) and want to share some concerns. The problems 1
cite are generally unrelated to the philosophy, but involve
questions of meaning and intent.

1. Section 2. What 1is the intent with respect to the
costs of arbitration? There will be indigent plaintiffs who
will not be able to pay the costs of arbitration; 1is it the
intent that the State assume the costs in such a case, just
as court costs are borne by the taxpayer? IT not, how is
the matter to be dealt with?

2. Section 2. "The amount in controversy"™ is usually
considered to be the amount pleaded by the plaintiff-s
attorney. Has the Committee considered whether Section 2

will tend to raise the demands in smaller cases, 1instead of
to lower the demands, and if so,.what effect that will have
on the costs to insurers?

3. Section 3, page 3, lines 5-7. Does the Committee
intend that before a punitive damages 1issue can go to the
jury or judge, there will be a bifurcated proceeding to
establish the "prima facie claim"? If so, is the Committee
contemplating two proceedings? Before the same judge and
jury? Or before a different judge and/or jury? How else
will the claimant "first establish™ a prima facie claim?

4. Page 4, lines 13-17. Assuming that there 1is a bona
fide problenm of stability in the insurance industry,
somebody should be sure that the 1insurer making periodic
payments will be able to perform years 1into the future.
Please see the language in my bill, SB 392, which called for
periodic payments but with protections for the victims.

5. Does the periodic payment language provide for
post-judgment interest on the amount deferred? If you
reduce the award to present value, but have no inflation
factor or interest requirement on the amount deferred, then
the victim gets devalued dollars Jlater on 1instead of the
real and genuine value of what the jury or judge intended to
award as compensation.

6. Page 5. What 1is a "continuing pattern of failing"”
to make payments? IfT payments are made ca an annual basis,
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Senator Josephson
April 28, 1986
SB 377

would this require the wunpaid victim to wait two or three
years before asking the court to order relief? Why 1is not
one default sufficient to trigger a court order?

7. Page 5. Limited Jliability. Does this section
purport to exclude the liability of certain corporate
directors or officers, etc., for such torts defamation
(libel or slander), fraud, etc.? If net, the language

should be changed.

These are a few issues that spring up from the page. |
hope this memorandum will be helpful.
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OFFICE OF THE GOVERNOR
Juneau

April 28, 1986

The Honorable Jan Faiks

The Honorable John Sackett

Co-Chairs, Senate Finance Committee
AND

The Honorable M. Mike Miller

Chairman, House Judiciary Committee

Alaska State Legislature

P. 0. Box V

Juneau, AK 99811

Re: Tort Reform
Dear Senators Faiks and Sackett, Representative Miller:

Today, | am recommending that we take clear and measured
steps toward tort reform through a number of moderate
changes to our current civil justice system. The first
steps | propose include 1) revision of the common law
concerning joint and several liability, 2) statutory changes
to allow courts to award and monitor periodic payments of
future economic damages 1in appropriate cases, and 3) a
requirement that a percentage of all punitive damage awards
be turned over to the state, to be used to promote legal
services for the poor and disadvantaged of Alaska.

The real goal of tort reform is affordable insurance that
will allow small businesses, non-profit groups, and
individual Alaskans to operate, secure in the knowledge that
they have the coverage they need at rates they can afford.
It is to that end that | am recommending these changes.

In addition, and equally important, 1 am asking the
Legislature to authorize and fund a thorough study of both
the claims experience and the ttue financial condition of
the insurance industry in Alaska. We need to uncover the
real facts behind the present insurance crisis, to determine
whether additional modifications to the judicial system are
warranted, and to consider whether additional legislative
actions might ease the present insurance crisis.

I am not, however, convinced that our civil justice systenm
can be held solely responsible for the current insurance
crisis. Nor am | convinced that tort reform will result in
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lower insurance premiums or more availability of insurance
at any price. Many experts believe the current crisis 1is
simply the result of a downturn in the economic cycle of the
insurance industry, and that changes 1in the cost and
availability of insurance may come about in the near future
as a consequence of normal market forces.

Both this Administration and the Legislature have been the
subject of tremendous lobbying efforts by a variety of
interest groups who want to bring about significant changes
in our civil justice system. The rationale behind many of
the arguments advanced 1is sometimes confusing and
occasionally misleading. I have received hundreds of
communications from small businessmen, day-care operators,
fishermen, professionals, and people from all walks of life,
including those who represent the insurance industry,
suggesting that significant tort reform will lead to lower
insurance premiums and more availability of insurance
coverage.

I have carefully considered the arguments and various
proposals concerning tort reform. Generally, before |1
support any legislation, I must first be assured that the
legislation is fair, equitable, and just for all Alaskans,

not just certain special interest groups. I also must be
assured that the rights of Alaskans who are the unfortunate
victims of accidents in this state are fully protected. A

balance needs to be struck between the rights of victims to
compensation for their injuries and legitimate concerns for
a more equitable distribution of the cost and risk of
injury. The end result of any modification to our civil
justice system must be fairness to all Alaskans, 1including
the small businessman, the professional, the urban resident,
the villager, the poor, and the disadvantaged.

Probably the most significant tort reform measure currently
under consideration by the Legislature is an amendment to

the legal doctrine of joint and several liability. This is
an area of law which society has developed over the course
of many years. Under this doctrine, when a fact finder

determines that two or more defendants are each at fault in
causing an injury to a plaintiff, that plaintiff may recover
all of his damages against any one defendant and it is the
defendants® responsibility to collect among themselves.
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Problems arise where one or more of the defendants is
insolvent or otherwise judgment proof. In such a case,
another defendant may have to pay all of the injured
person®s damages and the paying defendant may have no
recourse to recover the amount he paid in excess of his
"fair" share. The doctrine of joint and several liability
developed because society, recognizing that some inequities
will result in any case whereone ofthe parties responsible
for the injury cannot pay hisor her share, decided that it
would be more equitable for a guilty defendant to bear the
added burden, rather than the injured victim.

This doctrine, however, oftenresults in inequities of
another form. Where only oneof the defendants has the
financial ability to pay, that defendant may end up paying
100 percent of the plaintiff®s damages, even though that
defendant 1is only 5 or 10 percent negligent in the
particular case. This is the so-called "deep-pocket"
problem. Municipalities, the State, and persons responsible
enough to maintain insurance are often required to pay large
sums of money when their actual contribution arguably should
be much less.

Given these competing considerations, there is currently
under consideration one proposal modifying joint and several
liability which attempts to strike a fair balance between
the rights of the victim, which must be protected, and the
rights of the financially responsible defendant. This
version provides that a partymay be held liable for up to
-- but not more th&ii -- twicethe party"s percentage of
fault in the accident. It recognizes that pure several
liability, which is supported by some advocates of tort
reform, may result in victims not being adequately
compensated for their injuries, while pure joint and several
liability, as it is currently applied, may unjustly burden
those who are financially responsible.

A second concept drawing much attention is a proposal to put
a cap on non-economic damages, which are generally referred
to as pain and suffering. One version of a tort reform bill
which 1 have seen purports to limit any award for
non-economic damages to 25 percent of the present value of
the economic damages awarded,or 8500,000.00, whichever 1is
less. Since a significant portion of economic damages
frequently involves lost wages, under this provision a
successful businessman or a brain surgeon would have a right
to more non-economic damages than an Alaskan who lives by a
subsistence way of life, a housewife who does not work
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outside the home, a teenager who has not yet had the
opportunity to demonstrate his or her income earning
capabilities, or an older retired Alaskan -- even where the
amount of pain and suffering sustained by each was equal.
This is unacceptable: it discriminates among Alaskans on
the basis of wealth, is constitutionally questionable, and
fails to consider the rights of accident victims. As |
stated earlier, 1 cannot support legislation that is not
fair and equitable for all Alaskans.

Another tort reform measure currently under consideration is
whether society should require parties to arbitrate cases
where the amount claimed by the plaintiff is relatively
small. Although 1 agree that there are undoubtedly better
ways to resolve disputes than taking all matters to court, |1
believe this proposal has some serious problems, because it
would infringe upon the right of people to be compensated 1in
small cases. Under the proposed legislation, the cost of an
arbitration must be borne by the parties. This 1is in
contrast to our traditional system of justice in which the
courts are funded by the State and everyone has a right of
access to the courts to redress grievances. By requiring
the cost of an arbitrator to be borne by the parties -- a
cost which could be very significant in any given case -
persons with relatively small but nonetheless legitimate
claims will be effectively prevented from recovering for
their injuries. In addition, there appears to be little
consideration of the difficulties and costs inherent in
holding arbitration hearings in the small, more remote
villages of Alaska, where the court system already exists
but an arbitration mechanism does not. In my opinion,
further study of alternative dispute resolution mechanisms
is necessary before we enact legislation to require
arbitration, and | recommend this 1idea be considered in the
interim by the Legislature.

With respect to the idea of periodic -- rather than lump
sum -- payments of awards for future economic loss (such as
future wages), | would recommend that the courts be given

the discretion to require that the portion of a judgment
representing future economic loss be paid into a trust
account or used to purchase an annuity and thereafter paid
in periodic installments to the victinm. The Legislature
should indicate that payments for future economic losses
should, in the appropriate case, be made on a periodic
basis. I would not propose that periodic payments of future
economic loss be required in every case, nor should periodic
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payments ever be used to reduce the liability or obligations
of the defendant.

Finally, with respect to proposals dealing with the award of
punitive damages (which frequently result in an undeserved
windfall to the plaintiffs), | believe we should provide
that 50 percent of all punitive damages awarded in any case
be turned over to the State6 This money should be placed in
a special fund, which we could call the Legal Justice Fund,
created for the purpose of providing legal services for the
poor. I have asked the Department of Law to advise the
Legislature on how this might be accomplished and proposed
legislation is attached.

There are several other tort reform proposals presently
before the Legislature, but at this time 1 think that we
should proceed with caution. I have suggested a couple of
things that can be done at this time. However before we do
more, we need to develop the specific information necessary
to tailor future modifications to accomplish the desired
result.

There are two sides to the tort reform issue. In order to
accomplish something meaningful in the years to come, 1
suggest that any modification to our civil justice system
should be coupled with a complete study, financed by the
Legislature and performed during the interim, which focuses
on two major areas concerning the 1insurance crisis. First,
a detailed and thorough examination should be undertaken of
closed claims by line in Alaska for insurance companies
doing business in Alaska. Second, a thorough examination
should be made of insurance company financial operations,
expenditures, and profitability.

From the closed claims study we would be able to identify:
(a) the extent to which the legal system has or has not
been the cause of dramatic liability insurance premium
increases and coverage reduction in crisis lines in Alaska;

(b) how victims are faring under the present system; and

(¢) what the various specific tort reform proposals will
actually accomplish.
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The analysis of insurance company finances will enable us to
determine:

(a) the extent to which dramatic liability insurance rate
increases and coverage limitations 1in Alaska are -- or are
not -- cost-justified,

(b) what alternatives exist to limiting coverage and
raising rates; and

(c) the legislative and/or regulatory actions which may be
necessary to resolve the State®s liability insurance crisis.

I believe these proposals represent a genuine TfTirst step
towards tort reform by successfully balancing the competing
interests involved in this issue while guaranteeing that the

rights of all Alaskans are protected. In addition, the
proposed interim study would greatly assist not only the
Legislature - but Alaskans generally -- to see precisely

what has caused our current insurance crisis and what can be
done to correct it.

Bill Sheffield
Governor

Attachments



Sec. AS 37.05 1is amended by adding a new section to

read:

Sec. 37.05.153. LEGAL JUSTICE FUND. There 1is estab—
lished as a separate trust fund in the state treasury the
Legal Justice Fund. The fund consists of amounts contrib—
uted by persons who are awarded punitive or exemplary damag—
es in a civil action under AS 09.17.020. Money in the fund
may not be diverted for a purpose other than for providing

legal services for the poor in civil or criminal matters.



Sec. 09.17.020. PUNITIVE DAMAGES. (a) Punitive dam—
ages may not be awarded 1in an action, whether 1in tort, con-—
tract, or otherwise, unless supported by clear and convinc—
ing evidence. Each claiming party must agree that 50
percent of any punitive or exemplary damages that may be
adjudged against the party defending the claim will be con—
tributed to the legal justice fund established in AS 37.05.-
153. Money 1in the fund shall be held in trust to finance
legal services for the poor.

(b) The amount of punitive damages awarded to the
state shall be considered a part of the amount recovered by
the claiming party for purposes of calculating an award of
attorney fees.

(c) Except for purposes of seeking execution on a
judgment, the state may not bring or be joined in an action
based on punitive damages that may be awarded under this

section.



POUCH V SIAIE CAPITOI
rm JUNEAU. At ASKA 9981 |
90/ 46b 3800
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 23, 1986

SUBJECT: Limitation of Civil Actions
CSSB 377 (Finance) Version #2

TO: Senator Dick Eliason
Finance Committeen™ ,

FROM: Terri Lauterbach
Assistant Revisor of Statutes

The following is a sectional analysis of the above refer—
enced Senate bill:

Section 1 - Legislative Findings

Section 2 - Requires that personal injury and property
damage actions seeking damages of less than $25,000,
exclusive of costs, interest, and attorney fees, must be

arbitrated under AS 09.43 before a Iqwsuit can be commenced.
i

Section 3 - This section creates a new chapter that
generally provides for limits on amount and type of recovery
in a civil action. The analysis will discuss each section

of this chapter in turn.

Sec. 09.17.010 - Limits the amount that could be recovered
for noneconomic damages to $250,000.

Sec. 09.17.020 - Raises the standard of proof for the award
of punitive damages by requiring clear and convincing evi—
dence of an act that is felonious, deliberate, or malicious.

Sec. 09.17.025 - Prohibits a personal injury action by a
victim who was intoxicated, under the influence of a con—
trolled substance, or committing a felony at the time of
injury unless the act causing the victim®s injury was inten—
tional .

Sec. 09.17.030 - Requires that verdicts be itemized be—
tween punitive damages, economic loss, and noneconomic loss,
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and that a verdict must categorize compensation for existing
and future losses.

Sec. 09.17.035 - Requires that an award of future damages
in excess of $100,000 must be paid to the maximum extent
feasible by periodic payments, rather than in a lump sum, if
requested by a party. Requires the court to make specific
findings regarding periodic payment, and provides the court
may require the judgment debtor to post security. A judg—
ment requiring periodic payment must specify the recipient,
amount, interval between payments, and number of payments to
be made. Judgment may be modified only if the judgment
creditor dies, 1in which case the payments go to persons the
judgment creditor owed a duty of support prior to death.
Allows the court to penalize a judgment debtor who fails to
make required payments.

Sec. 09.17.040 - Requires a person who submits certain
pleadings to a court to verify that the person believes that
statements in the pleadings are true.

Sec. 09.17.045 - Limits liability of school superintendents,
elected or appointed officials of a political subdivision,
and certain board members.

Sec. 09.17.050 - Establishes by statute the rule already
established by case law, that contributory fault diminishes
recovery, but does not bar a plaintiff from seeking compen—
sation.

Sec. 09.17.055 - Provides that a civil award for personal
injury or death must be reduced by the amount received by
the claimant from other sources for the injury or death.
Does not apply to life insurance death benefits or some
kinds of recoveries under federal programs.

Sec. 09.17.060 - Requires the jury or court to,apportion
damages between each party to the lawsuit, if there 1is more
than one party to the action. Each party is assigned a per—
centage of the fault, and damages are awarded based on the
applicable percentage. Changes the existing rule of joint
and several liability to one of several liability only.

For example, if A sues B and C,and A is not at fault, and B
and C are each 50* at fault, assuming damages are $100,000,

B and C would each be liable for $50,000 in damages. Under
rules of joint and several liability, Party A could collect
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the entire judgment of $100,000 from either B or C, 1in which
case B or C would seek contribution if either paid more than
their share. Under a rule of several liability, A cannot
collect from B or C more than their respective shares of the
liability, so if B is insolvent, A is without recourse for
that $50,000.

Sec. 09.10.070 - Provides that if a person settles a
claim, the settlement does not release anyone else unless
the agreement so provides. However, the sum of the total

claim is reduced by the amount of the released persons
share of the damages, determined under AS 09.17.060.

Sec. 09.17.080 - Limits contingency fees for attorneys who
represent plaintiffs in personal injury actions based on
negligence.

Sec. 09.17.900 - Definition of "fault."”

Section 4 - Changes the time period for when an offer of
judgment must be served on a party in order for that offer
to be considered a reason for reducing interest on any award
made later to the other party.

Section 5 - Changes the interest rate on judgments so that
it will float according to the Federal Reserve discount
rate. > ,

Section 6 - Provides that prejudgment interest accrues

from the day process 1is served on the defendant unless the
parties have agreed otherwise.

Section 7 - Technical change related to section 8.
Section 8 - Provides that appeal of an arbitration award
must be filed within 60 days of an award. Also, requires a

new trial of the issues, if an appeal is filed.

Section 9 - Technical amendment required so that Mmalpractice
actions governed by sections in AS 09.55 are also governed
by the limitations of AS 09.17, enacted in this draft.

Section 10 - Provides that attorney fees cannot be awarded
unless authorized by statute or an agreement between the
parties.
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CANTON, Ohio (AP) -
veterinarian isbeing sued by a
couple who claim he diagnosed
a pairful back condition inBar-*
ney, threir 4-year-old dachs-
hund, but then kept the dog he
“didn"t have the heart” to de-

stroy.

“1 know 1 probably should
have done it, but how do you
kill a dog who swagging his tail
and licking your face?"" said
Dr. Daniel Evans. "l just
couldn™do it

The lavsuit, filad Thursday
by Linda G. and Dennis W.
Gregory' of Perry Township,
contends they suffered “severe
emotional trauma” from the
doctors treatment of their dog.

The Stark County Common
Pleas Court lawuit, which
seeks $100,000 damages from
Evans and Massillon Animal
Hospital, contends Mrs. Greg-
ory asked Evans to destroy
Bamey last October, based on
his diagnosis of possible contin-
ued pain and eventual paraly-
Sis.

They learmed Bamey was
alive when they took another
animal to Evans’office earlier
this month. Bamey was re-
turnmed to them March 5, caus-
ing them “another emotional
trauma, although admittedly a
happy one,” the lawsuit said.

Evans said he agreed to de-
stroy the dog after Mrs. Greg-
ory told him she didn“twant to
spend any money on the dog for
treatment of what she saidwas
a painful back condition.

“When lwent in to put him
tosleep, he jumped all over me
and lickedmy face and wagged
his tail,'" said Evans. “ Ididn*
have the heart to put him to
sleep. She said he was in pain
and yet there he was jumping
<around.”

Evans said he cared for Bar-

ney for.the next five months,
intending evenitual ly to destroy
thedog.-
“He became a part of the fam-
ily. We just loved him and fed
him and gave him a good
home.""

Al

Pydicaraced EL nillin [

By MICHELE DIGIROLAMO/ &
United Press Interratiael

PHILADELPHIA - A
woman who blamed a CAT
scan for loss of her psychic
powers has been awarded

- Anchorage Dailly News

1

more than $1 million by ae

Jury but a ““shocked" hospi-
tal attormey said Friday the

verdict would be appealed.”, ...

> “If the yerdict is allowed
to stand, its an outrage and
an example of why the
American tort system has to
be changed,” said Richard
Galli, an attormey for Temple
University Hospital, where
the CAT scan was performed.

A jury deliberated about
45 minutes Thursday before
awarding Judith Richardson
Haimes, 42, $500,000, plus
$418,000 in delay dama es
Haimes, of Clearwater,
lived in New Castle, Del-,
the time of the test.

Haimes had contended
that as a result of the CAT
scan she suffered severe
headaches when she tried to
concentrate to use her psy-
chic powers. Her attomey,
Joel Lieberman, said Haimes
had previously earned her
living as a psychic and was
able to read peoplels auras
and help police solve crimes,

After the jury®™ hoard
Haimes” case, Court of Com-
mon Pleas Judge Leon Katz
ruled Haimes had failed to
prove her claim that he CAT
scan left her with headaches
that made it impossible for
her to use her ;psychic JOoN-:.
ers , VA
" Katz ordered tre" Jury"to

dlsregard Haimes” allega-
- iinxt imr inct P

Tbo Associated Press

Judith Richardson Haimes

powers and consider only her
testimony about the negative
allergic reaction she suffered
from a dye injected during
the CAT scan,

“There is no way in the
worlld a person who walked
out of the hospital, did rot.
pass out, did not lose con-
sciousness, whose heart did
not stop beating, who did not
stop breathing, is entitled o
pain and suffering in that
amount of money,” Galli
said,

“l1 was shocked,” Galli
said. "Theres no basis for
i-t_'l

But Lieberman disagreed
.and maintained the award
; would, have been much high-

£ er if, .the juy,*had. been al-

flowed® to .consider Haimes~’
loss of chic powers and
Incs of hn9n."g< pamintrs.

Saturchy, March 2, 1956
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11 - Allows costs and attorneys fees to be awarded
in connection with appeal of an arbi—
award if the award is increased or decreased ten

by the appellate court.

12 - Gives the district court jurisdiction over
of arbitration awards related to section 8.

13 - Repeals AS 09.16, the existing chapter con—
contribution among joint tortfeasors.

14 - Provides for the amendment of Civil Rule 49.
15 - Provides for the amendment of Civil Rule 52.
16 - Provides for the amendment of Civil Rule 58.
17 - Provides for the amendment of Civil Rule 11.
18 - Provides for the amendment of Civil Rule 82.
19 - Provides for the amendment of Civil Rule 68.
200 - Provides for the amendment of Civil Rule 82.
21 Provides that the Act will apply to actions

the effective date of ,the Act.

22 - Severability clause.

23 - States legislative intent that the changes
this Act be reviewed in three years. Also requests
reports from the division of insurance premiums

for liability insurance.
24 - Effective date for most of the bill.
25 - Provides that AS 09.17. 080, added, by sec. 3

if Sec. 10 of the bill does
in each house. If sec. 10
then AS

only takes effect

in each house,
not take effect.



Ploataffsviev:

In his article, Mr. Kleinfeld concludes
that Rule 82, under which the prevailing
party is compensated partially for at—
torneys “fees, should be abolished. I pre—
sume; this expresses disagreement with
Chief Justice Burger 3 proposal to ex—
pand the approach to the federal courts. |
respectfully, but sincerely, disagree with
Mr_ Kleinfeld 3 conclusion, Inmy view,
Rule 82 does encourage settlement, in a
fair and meaningful manner, and would
be especially appropriate in the federal
system.

Contrary to Mr. Kleinfeld 3 opinion,
plaintiffs do consider the impact of an
adverse Rule 82 award upon them. The
Rule 82 award directly applies to the
determination of liability and to the
amount of the judgment through Rule
68 . In my experience, Rule 68 offers of
judgment less often control. In cases
where damages are the primary issue,
parties are usually able to settle, with
some help from Rules 82 and 68.

Mr. Kleinfeld also concludes that Rule
82 isineffective in discouraging nuisance
cases. He does so on the basis that “ifthe
case is litigated through trial, the defen—
dant will probably win an award of
$5,000 to $10,000 against the plaintiff.
But because the cost to the defendant will
exceed the award, and because the award
will probably be uncollectible, most
defendants will pay up to $5,000 or so
even on frivolous claims.”~

My experience has been that defen-

(Please turn to page 11)

By James A, Parrish

Tredde” jurd
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Are a
Success

Defense vien:

Civil Rule 68, which has been in opera—
tion in Alaska for many years, permits
only the defendant to make an offer of
judgment. However, with the passage of
Alaska Statute &9.30.055 in 1980, either
party may make an offer of judgment.
The difference is that Rule 68 provides
for awards of costs and attorneys ~fees,
while the statute increases or decreases
the prejudgment interest by 2 percent,
making a 4 percent difference when ap—
plied to both sides "costs. That could be
substantial if the case were large and
several years old at the time of judgment.

I strongly support both the ruleand the
statute. The benefit of Rule 68 is to the
defendant. Even Mr. Kleinfeld does not
suggest abolishing Rule 68. The purpose
of Rule 68 isto provide protection to the
defendant against Alaska Rules 82 and
79, .which allow for awards of costs and
attorneys fees to the prevailing party. If
Rule 68 did not exist, a plaintiff might
claim $1 million and demand in settle—
ment $100,000, but only recover $10,000
and stillbe the prevailing party. If, under
those circumstances the defendant recog—
nizes the claim as a $10,000 claim and
makes an offer of judgment for $10,000,
he can protect himself against a subse—
quent award of costs and attorneys “fees;
thus, in effect, making himself the pre—
vailing party. Without Rule 68 he would
be helpless to protect himself against
costs and attorneys ~fees short of paying
an unreasonable demand.

(Please turn to page 10)
By H. Bixler Whiting

Spring 190S
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rsunrustconsrderrn%the fact that the recipient hasbeen  aspect of the case is normallg very small and should
vgn e]d tglrsngHrlat(omeys fees to recover the money p]robably not have any eftect on considering the merits

Attorneys spend very little_time reBarrngacostbrll Istronjga/ support the provisions forpreJudgmentrn
and motion reﬁardmg Same. The cost bill isdecided by terest and Rule &attorneys’ fees, prrmarrg becausethey
the clerk, not ecou t, A party may ask the court to ré- recognrzeeconomrcand Iegal reality and areequitable, |
vrewthe Clerk’s rul rngs but %hatdoes not even re urrea suPport them secondarily because they tend to promote
hearing in most cases, and the costs to the war [arg setemento %se
r;vrett ell- eﬁtabrrshed Aﬁ meys’ feescan ewar Vtrmate the e]nch ang bar are resrgonsrple for re-
ithout any hearing at all by the trial judge, alt ﬁ S0 vrng drsryutes ether Dy settlement or litigatiop,
sometimes hearings are held. The time Spent on this  and | Believe theseprovrsrons advance that, ttf"

Farm na ractrcrn level, aplaintiff'sattorney facedwith
Ru?e 82Q S re?urr dto ar?\P Hrs client, up front, of the
(Continued from page 8) Boss Prlrt¥ an adverse Rule 82awaro| nrs advice
dants, esrfecrally insurers, do no Paty unfounded  Usually prompts the client to more completely disclose
nusagceca{ms Any win is awin for n c0 H(n y.In- theweaké)orntsofhrsgasetot attorne and 0 express
volved. The lessmerit there Isto a case, the lesslikelyitis . amore realistic attitude toward evaluating it.
to settl In other words, oncet e client has agersono/%takem
Whetheran average award of S5000to S10000upon  alawsuit—over and above the mere possibility of recov-
a sucoessful defense’Is full compensation, says nothing  ering.money in his favor—he take9 much more interest
about theimpact upon prospecﬁrve Plarntrffs confrderrnlg init. This efables the ttorney, earl%on to evaluate the
nchsurts Evenim ecunrous,oam Itts are usuall case more fairly by shifting t ee phasis avray rom
ally responsible an areesPecaIIysensrtrvea out Incur- Wm revenge or so%a rt)rmcrg Case
rrnﬁ attorrgys fees agains hich are evaluat dfarrly and early, tend to settle early.

e or not, S ”‘GW Ittorsrtgsesrgr]e@\amtgf Where 3 d t t
Wi who 1s willl ere 0es not happen, irterim resources ae
un oung claim at the rrsL ogf m@urrm ? Ft)prffrcult to achleve, if atall,

{ wasted makmg setteme F

000 ljability. The mere filing of such™a AUd ment  Thus, when the plajntiffis mancrallY realistic, Rule &

createsalreno g/rea property he mi ht crrre SBrves avery beneticial purpose to all
To th S gxtent thére are those Iarntrf ttorneys

who would file nuisance cases at the risk of asu stanta ECONOMIC DURESS ON PLAINTIFFS
attorney fee award, abolishing Rule &2would not hel | think Mr, Kleinfeld protests too much concerning
Those armants basetherrclaqm on what they think the  the economic duress on plaintiffs. He fails to consider

defendant wil a to avoid defending a lawsuit. There  several factors:
15 0 prospect of Y btaning an aTmate attorney fee (Cg 1) theim actofRuIe 820n settlement before the hiring
awardrnsuchcases Asto rsclassoflrtrgant , Imposin unse rfr rn of litig atron

Rule 82]JS at worst. Heutral At best, it discolirages th f(s the real nee oatleastpar |a||[ycompensate lain-
f|n of some of what would otherwise be nuisance trf with bona fide claims for the attorneys’ feestheyn-

aifheg,gth side of the obIe rstrf] nursancedefense g?;g the resolve of average plaintiffs to Rursu?abona
exr eenouE to allow uI ornearl fullat-  fideClaym evenatsomerrs 0 o rngattor eys' fees;
torneys’ fees to a plain{i ffwho has heen orce totrY @ the very real economic Impact which ule 8has
case veranursan ede ense. Absentsucharule, mstru upon defendants.
tional or we -hegled grrvate defendants can literally Rule &applies in uncontestedaswellascontestedlrt
drive plaiptits” attorngys out of the market in small- to igation, It aPplres to nearly all civi] claims, contractual
medrum-$|ze cases, It | rs imply Impossible, evenwitha  or tortm nature. In the]pr senceofRuIe82a otential
lear liability and cIer amage case, In the $10000to  defendant cannot, without incurring expenses to him-
000 range, to make a rofit against an o itructrve self, force the p| mtrfftohrreanattorneyand file alaw-
fense in the ‘absence of an attor e s' feesrule. Even  suitjust to se t) he IS Serious.
srmPecontract c%sescan be forced 1o take 10days ac- Inun Isputable claims, whichwould not be contested
tua trra time wrt tre ardtot eamount at Issle. If In court, t e mere frlmg ofacomplarnt Rrovrdes for an
theclaim isin the $20000range, counsel must charge b VY]ar(? aﬁtorne s’ fees hase Bon t euHcontested
the hour. Without an'award ofa]ttorne s fees, the]ust- edule. Thus, I contract an dent cases, thereiscon
ly deservmﬁ claimant can actua losé maney. srderab%mcen ve to avoid eaayrng1 payment to credi-
Althou uc casesc rpéphkeevenwrth attornegs tors to the point of orcrng Itigatio

eeaward P]/aremuc r%to ha[p en without Intortcases Rule & rvrdgsa,nadded ncentjve for
them. W entear/ ooccor It Is mandatory that the  insurance comganre?t affrrmatrve?/ ? se%temen
Ramtrff receive dn award for attorneys" tees, hopefully prior to selection of legal counsel. Aside from the obv

ear actual EXPENSES, (Please turn to page 53)
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gonment of his a oeal This gromotes settlements,
ut not necessarily In a just manner

SUPREME COURT INCONSISTENCY

An oddity of Alaska Supreme Court practice sug-
?ests an nference that the court docs not really be-
|eve In the justice of the doctrines it has imposed.

IthouPh the supreme court awards attorneys’ fees
to Frevat %parttes it does not follow anything like
nt t|t routinely awarts| ofot D
e prevailing party is ordinarily not allowed to sub-
téRngencegans ctuawees dthe court does not
on3| er them. Actual attorney' s fees on ) eaIs |n
substant|a| CIvil cases are tyP cally In the
£15000 rgngre If a trial court followed this pract|ce
it would e Teversed.

The Alaska Supreme Court has never explained its
anomalous ractice on attorne}/ s fees awards to Pre
vallin gaﬁrtt S, Doest}ecourtwshtoavm glscou

Then, w not3|m|ar'y avold disco ra
m%t lals? Dela |samoresenousg oblem in Alaska
the appellate than at the trial evel, so adm|n|strat|ve
cansiderations do not fav?r keeping the door open
wider at the appellate leve

Supreme court results are unpredictable, but soare
trial results, Trial results in similar cases may approx-
imate g beli shaped curve with most in apred|ctable

ange but substantial talls on the low and hi ?h ends.
ertain kinds of cafes such as the weak Tia ||t%
nigh damages personal njury case, the results may be

(Continued from page 11)

ous fairness of forcing an insurance compan)( to share
lantiff's costs of cotinsel In.bona fide litigated cases,
ule 82prowdes an economtc |ncent|ve to Insurers to

av0\ Involving, counsel atoget er, Th erue romotes

settlement of it %aFonb Tor

|t starts, askm os after.
W|se|nsurerss d, and | believe do, ta etlscostlnto
account In eC|d|ng upon prehtlgauon settlement poll-

Cles.
RULE 8PROVIDES
RTIAL COMPENSATION
AIthough the p rosge t an agverse iward ﬂoes pro-

mote amore meanin uatlon | doubt that it dis-
courages the fi # 9 many bona {deca|ms Clients as
ac%s are self-righteous, especially when they have a

I aIso c\uestlon Whether the sny éem suffers that much
when a plaintiff who lacks corfi nce I his position,
eventhou% |tma¥]bewel -founded, eectsnot 0 ursue
|sca|m teast Is decision Is pret omma\ntlyfree Co-
erced o g/ by fair ris swglch are beneficial to hemteg
rty of th ﬁstem What detriment there s in_this situ
t|0n|ssma |F comﬂanson t?é ealternﬁtlve The reater
|njust|ceh ar Is the bona Tide case w ch cannot,

matter of ‘economics, be brought at all. Without ee
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aneven moreun red| tabledumbbellcurve with clus-
ters around zero, and at very.high levels, and few in
between, In some cases a Ialnt|ff or his lawyer may
be unreasonable in going to trial, but in many, trial is
as good a means as seftlement to decide how much
money, if any, ought to be taken from one party and
given“to the other;

ABOLISH RULE &

| suppose the above criticism |mP||es that the rules
are too effecttve rather than not e fec}we enough, in
Rromotlng settlement, The plaintiffis forced to'Settle

scase for %ss dth1an It Is worth because of his Iesse

|||t thant efendant to try the case on a doub
or nothmg ass.

Some may feel that encouraging settlement is of
such great value as to justify th|s result Where the
stakes are, S0 _high Z own values place a tn]reater
welght on justice than dministratjve.convenienice, so
| cannot dccept this outcome as desirable.

The Alaska Bar Assoaahon passed g resolution
more than a rtecac(e ago_calling upon the supreme
court to repeal Ru The court has, never acted
nor exp ﬁm%d its inaction, r%;ardm%tms reso ut|on
It ink the bar was correct. one too far In
the d|rect|on of threatening litigants with catestrophe
to compel them to settle. We ought to use our luxuri-

w xpen3| e s stem 0f court* to tra/ cages, not
ng ten peope o moderate means ot o try cﬁg

awards, ‘the freedom ﬁo bnn% hona fide claims in the
520000 ran? can he lost altogether. We should not at-

tempt to avold one m*ushce Imposing a larger one,

Of course, there is the occasional casew ereaplaintiff
without a serious Injury and ayeasonably goodliability
BOSItlon loses to aJury and suffers a fee award. This can
e harsh, but the trid courts have sufficient d|scret|on
to temper é e]awartfsm Hto the plaintiff’s circum-
stances and the quality or'the case.

Also as Mr., K|e|nfe|d noted, marginal appellate
rounds can be bar ameda ainst the fee award 1n most
Inst nces But, dhyt sme |sm the ryle again grom ts
rea st|c consideration o e merits of the cas P re
Ero? edin |ntot eaﬁge late court. The aintiff, who
H oth&rwise not have anything to lose on appeal,
suA enly does. f

era econ in nt e S in contested cases are ope-

third. Asgaresu a|nt|fs even with geaﬁ hona fide
claims, are rarely fairly compensated for their losses.
Aside from the occasional run- awayverdtct WhICh 1SS0
often ub||C|zed8£|a|nt|ffs rarely Come outa%a To
the extent Rule 82 covers a P]rommate Z one-t
Percent hVI ded by 333 perce goffees ctually pa|d |t
educes the unde com ensation
The successful defendant alsojs parttall compensated
Thus, effects redtstnbutto ources Be-
caUSe th S| susu yco eout |t is better
that the preva| Ing party suffers ess
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Whether a rg g Brovddm% Jor full attorney feesin nor-
mal cases shoud be adopted IS an Interesting question.
TheoretrcalIY it would benefit R]Iamtrffs overall. From
Be)nrgﬁtclrcaﬁ andpoint, | doubt that it would work or be

Without a Personal stake in the amount of attorneys’
feescha{ ed to a successful plaintiff, there]would heno
market ree to sustain com etrtronastot e contingent
ee contrac ercenta |nt| u Fracontm e ‘
fee pay son |fhewr s If arntrf will be repaid Tul
attorneyﬁ ees, ecou care es what roercentaget e at-
torney charges. With unlimited attor eys fees, contin-
gent fee contracts would edge if not leap, upward.

On the defense side, it would be impossible to police
hours and rates charg ed bfy counsel for a successtul de-
fendant. When asuccess u} defen ant must strl ay a
Iargeproportron usually about two-third s of his attor-
ney'shillings, thosebrlhngs are ade uate ohced But
wher a sticcessf d abnt mu not mge
cou encoHrﬁgsetear est billing from fis attorney so
as to punish Nis adversary.

In mg view, full fee awards as a matter of course
wou% e difficult oenforce fanh . The gnme% goals
can be achieved without them. The loss of marketcon-
trol would cause more unfairness than it would resolve,

NQ INTERFERENCE WITH
THE FEE AGREEMENT
Mr, Kleinfeld’sreferenceto * tmkermg] with the fee
agreement between the attorney and clie tdoes not in
My opinign merit serious consrderatron Rule & does
not and should not govem the private fee agreement.
L ight to coundel Is fundamental. To protect this
ng t,¢ ents must pe free to negotiate feesin the manner
eg wrsh Otherwrse clients with money will always be
f to afdor attohrne VS, A |m|tat|on on tcontm enc
ees would mean that Some people without mopey wil
be demed attorneys t atnhf/) Pg?tt otperwrsen ave re-

tain
%eheve any system that would limit contractual at-

torne}/s fees td given scheduled amounts or thaé would
u ecog]rt awarded atto[ne S feﬁs to be pah

sively to the attorney would e Erent ese are
matters between attorneg andcrentw Ich must be left
to the comﬁetrtwe forces of the market.

AIthg( rﬁ interference with attorneys' fee agreements
in workmen’s com ensatron cases “and federal tort
claims has successtull 3/ imited attorneys’ fees, It has
done so at the expens ac(cess] My own offrce turns
away many cases that should otherwise be rought ne-
cause fair Co mpensatron to the attorney for pros cutmg
those cases Is not possible. Countless pe le, estoecra
thodse without f nds haveth een denl 0Fdr resenta |on

therefore re |ef which they coul hav received but
for such “tinkering.”

FUPREMECOURTINCONSI?TENCY

In A ﬁ f{ le 82(agphes atthetrh level but nqt at
thea eate evel. [ 0 not beligve tnis 1s an mconsrs
ncge muc less one that merits discarding the rule

Tre Juces"durd
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exciu-

Rule SZaPehes after trial but is not effective unless
the case Isaffirmed. I the case IS reversed, anewaward,
un ert e same rule, would eventually be required

\mun g Rule EQatthe appellate level would be diffi-
cult. When'an ap ge Iantwrns aretrial the ultimate out-
come of the Iitigation is rarer known. It also would not
be beneficial to com ensate for pyrel Z technical vic-
torjes, becausean \P fate court with ||m|ted record
before it would h a e difficu ty assessmgw ho the pre
vailing partyis, and, especial \}/ hether the prevall mg
party’saction has actually ad ance the ||t| tion. Th
Alaska Supreme Court, more so than trial courts has
bet\tler things tot dotlthan evalualt<e aSttorneys Cfee cltarjms

ore importan ska Supreme Court doe
not wish td) scouf/a e the raising g bona fide leg aﬁ
clarms ona geal erewrse It docs not wish toencour
age. attorneys to bring appeals unless the clients are
nous ten gh about the Issue to bear the cost. This
allows free access to the court and maintains strict
adversrty AIso the ahsence of srgmfrcant fee awards
tends to”keep the court’s focus onTegal Issues, therep
maintaining a deéached image and attitude essential
to an appellate bo

Asa ractrcm plainti ffsla er wrth extensrve ap-
pellate ex erien e In the a Supreme Court, |
would ||ke to seelarger attorneys fee awards to the suc-
cessful party on aﬁ eal. Fees Usually run S20t0 $/50
even for thrée weeks work on ana eIIate brief. | have
found no consistency In the fees awarded In my cases

by the nature of the system, have not had the op-
portumty to set fee awar S In others, | assume with
Clear| rwo ou ar%)eﬁstat fee awards are more sub-
stantial, but | do not know. | accept our court’strivial
and unexp arne awards nowm they have not
dwerted the court from Important matters.

Frna w hether th ere IS an% merit to the Alaska
Su rem our 's method of awarding fees on %pg eal
seems entrrey eside the point. The Issug is whether
Rule 8should eenforcedm trial courts. To the extent

ule 82|s benefrcral there, it should be used.

e Aas a S reme Court’s appellate fee ractrce
ma%/S anoddr u]tldo not believe th f % u\g

an inference hattecourtdoesnotrea er e
n the justice of the doctrines it has impo g
suore ecourt has been frrm consistent, an predrct

er ard mge award s of atforneys’ fees pursuant to
IS nothing in Its ¢ esaﬁpl Ing Rule &
th:lat suggests that it does not believe in the justice of the

%Dlo%g RULE82|NFTHEFEDERALSY%TEM
ule 8is effective. From one who, represents plain-
trffs Iet It be said the are betteroffwrth?t Fewerpcases
would have to go to awyers or to trial If Rule 82 were
a]o%ted In. the Tederal s ? &T er]uersfo owedb)é
the Drstnct ourt Aas a, where civil tnas
h Local Rule 21.1. hrs il weref ow

( ederal courts, amtr S wrt b na decarm
woud t

receive a greater proportion of their arr recov-
ery, and many nilisance claims would be discouraged.
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Although the Alaska Bar Assooratron gassed a reso-
lution more than a ecadea ocal Ing upon, the Alaska
Supreme Court to appea o fice was not
aware of it. 1am not ware that rt rsacurrent issue to-
da(}/ T0 the extent itis, 1doubt that those who represent
Yls u”as aped not large companies, would support
Inm vrew Rule 8’2d es not compel ||t|gants to settle
Jenrng them wr atastrop ? On'th econtraQ/
rts ou trength ene some to urther settlemert.
Ever Potentrallrtr ant, whetheroarntrffordefendant
ough 0 consider the extreme cos ofentenngthe courts
and trying cases. Except In unusual circumstances, each

(Continuedfrom page 33)

*K. Phillip Taylor and Raymond W . Buchanan are auihori, with
David U. Strawn of the book, COmmunication Strategiesfor Trial
Lawyers, published by Scott, Foretman and Co.,
$7.9J) for the paperback edition.

I. M. Ludden, In death penalty was, ashortletup, sentinel
star, Decembers, 198! pp. 1 .64,

2.Seep . rhinips, The DeterrentEffect ofCapital Punishment:
S'ew Evidence on an Old Controversy, American Journal of
SociOlooy (July 1980) 139-148; Q. Kleck, Capital Punishment,
Gun O\mershipandHomicide, American Journalop Sociology
(January, 1979), 882-910; D. Leuer, Effect of Gary Ollmore's ex-
ecution on homicide behavior, pbycholooical Reports
(December, 1980), 1262.

and priced at

3. M. McLaughlin. T. Cheatham, K. Erickson, and B. Wag-
genspack, Juror Perceptions of Participants in Criminal Proceed-
ings| J. of Applied Commnications Research 2 (November,
1979), 91-102.

4. SBC c. Kieslcr, The Psychology of Commitment,

(Continuedfrom page 23)

statistics concernrn volume,” Jurors witnesses in law
suits and, finall hm} g .
Amagorconc rmof the Report Is "confidentialit
asto th sourc? of Information, In ordert tec te
|n orm%nt rom ' re rrs resuma romte

dge! The erPﬂrt ex ess reectsa entat
suc ashield suse coura vrn Ictive-
ess J other meanly- based motives

e,\ﬂ ttack upon
0 gorresponding concern a ears for the reputa-
ion o% b ? ﬁ h

(1 e wrongly accused. The Reg [] ou
eeBthe gatronsc fidential* exceptt e extent
required by the particular program.”J

ANALYSIS AND RECOMMENDATIONS

In the gud ment of this committeg, thrs Report pr g -
?osesadn rou mtrusro(n ﬁon Jér icial Inde end nce
orreasons ereq erstate The individual crttcrsmsare
g toea US to be!)eve that our concerns or%udrcra

naependence cannot be overcome by mere modifica
tron of the proposal.

1) Judicial evaluation committees are superfluous.
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Irtrgant should be faced with the prospect of bearin
g opponentscostsrfhe Iose ealltendto b
onsrderaby more introspective, less arrogant, an
more willing to hear our P onent’s view T the case
\}rvhen we must stand ready to pay a reasonable part of
IS C0S

OveraII the rule enhances the image and effective-
ss of the u Ic Oar NO mstr}utron that regularl

ows Its cossto e ourrts benefits can merit réspec
Provision for partial feesin mostcases and full feesjn
appropriate ones, goes. a % y to advance the
anarty %oal oftheJu éhcral syst m: the fair and effici r%nt
esolution of private disputes.

Academic Pre$», New York, New York 1971; B. Pryor, K.P.

Taylor, R.W . Buchanan, D.U. Strawn, An Affective-Cognitive

Consistency Explanation of Comprehension of Standard Jury in-

structions. Communication Monographs (March, 1980), 68-76.

5.3 Ccooperands. worchel, Role of Undesired Consequences
In Arousing Cognitive Dissonance, 16 J. of Personality and
Social Psycholooy 2 (1970), 199-206; J. Cooper, Personal
Responsibility and Dissonance: The Role of Foreseen Conse-
quences, J. of Personality and Social Psycholooy 3 (1971),
334-363.

6. V. Buoliosi and K. Kurvyitz, Titl Death US Do Part,

W W . Norton & Co., New York, New York, 1978, pp. 364*365

7. c. miin, TheJury System in Death Penalty Cases: A Sym-
boIiCGesture, Law and Contem porary Problems (Autumn 1980),
137-153.

8.5eep. Myers and H. Lam m, ThePolarising Effect ofGroup
Discussion psychological Bulletin. (1976). 602-627; K. P,
Taylor, R.W . Buchanan, B. Pryor, D.U. Strawn, How Do Jurors
Reach a Verdict? . op Communication. (1981), 37-42; K. P.

Taylor, R.W Buchanan, D.U. Strawn, Communication

Strategies for Trial Attorneys, Scott Foresman & Co., Olen-

view, Illinois 19S4.

*Judges ard continuall 1y underoorng "judicjal erfor-
mance evaluations.” The a e late processrs P ecrsey
such an evaluation, on acase -case hasis, ot judiclal
gerformance As 3 udge co trnues in the \Aludrcra

stem, the accumufation of awo late revre S Con-
?tutesafarmore knowing d f %ono J do% %r-
ormanc than any which could be provided oy the
proposed evaluation committees.

True the ﬁnepellate rocess does not deal with judi-
cial te oera t ma nensms unctuality, and mat-
ters of that sort except In the ost e%regrous Cases
mentrn omment or even reverfsa On theotherh
. uct rf;thever reason for the existence 0 our
Ju rcral Iscipline commissions.

Reliability, The jnformation to be collected by

the proposed judicial evaluation committee is almost
uaran eed tobe unreliable. The sources are most Irke
to be oser? theunrnf rmed, an temereR/vena
he design of record col ec%rn N rotectro IS such
as to Invite the ¢ mmento stch peo ewrt out aHX

eanswm ... 10r evaluating Us acc racg h]us t

?runtledcerkwho IS not permitted to Catc a four
0’'clock frain to bis out-of-county home becomes a
source ofrnf rmation: the Igwyer unfamiliar with the
rules of evidence whose objection or tender of ev-
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Alaska™.
Where the Loser Pays

the Winner s Fees

Treddgs' @
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Only one state has this
provision (with an offer of
judgment rule).

How is itworking?

By Andrew J. Kleinfeld

Alaska combines a federal-style Rule 68
offer of judgment rule with the English
rule awarding attorneys “fees to the pre*
vailing party in civil litigation. This arti—
cle summarizes the Alaska system and
discusses its effect on litigation and set—
tlement.

Under Alaska Civil Rule 68, as under
the federal rule, a party, ordinarily the
defendant, may at any time prior to
judgment make a formal offer to allow
judgment to be taken against himself
for a specified amount plus costs. If the
plaintiff rejects the offer and subse—
quently wins a verdict lower than the
amount of the offer plus interest, the
defendant isdeemed the prevailing par—
ty from the time of the offer and isenti—
tled to costs from the time of the offer.

Costs (other than attorneys “fees) al—
lowed under the rule aremuch less than
actual out-of-pocket costs. For exam—
ple, a party is likely to have to pay a
physician who testifies in court $500 to
$1,500 for routine, brief testimony, but
will usually receive only the subpoena
rate for expert witnesses— less than $50
in most cases— under Rule 68.

The Rule 68 offer would have little
force were 1tnot for Alaska 3use of the
English rule 011 attorneys >fees. The risk
that a few hundred, or at most, a few
thousand dollars in a costs award may
be shifted will ordinarily not affect the
settlement evaluation of a plaintiff an—
ticipating an award ten or a thousand
times as large.

The power of Rule 68 offers of judg—
ment in Alaska derives from Civil Rule
82, requiring that the prevailing party
should ordinarily recover partial com-
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The rules do not substantially reduce the

burden of attorneys “fees for successful plaintiffs

Pjowerforsdefgndantsoffer hi erfo aqrélamtrfé %?r v)vorkers cqm ensatron claims, ?)ecau Wardﬁd

oh’%r&f Joele ﬁtr?gptr snteerr(?estt ﬁus ap te otk o to Make it 0grof e cams &

wins ave rct her { an Its orf risen ?m“ Wh% rounsnee@er atly woﬂ?d
gerce[r Jﬂgrﬁent Interest, ang asuccessﬁjrl ge%n pErr %ﬁ u"fg cedu e were rarseg Rmarket rates,
ant lowers the nterest rate'to 85 percent. E[ae rhé in uirFan]%eaPrerr*]nr%mﬁer\rv%s r%’ toe mucrh

O UERANASREER ] anca Niflul it

IS combr ation of rules Is Intended to serve two
Eﬁrnloses—acﬂr vm% moreﬂg seltﬁ ﬁustrc etween the rules desr nated the Rul ?vvard as the
e 10

trgant and en ouraIg ent. They serve amou actu ardt he antr 'S att rneev
erater cg?gectn/a t rmer an afl |t|onca§

n, agamstw om the entire co ona ur ut\r’rvr(@ﬁu Vr%g tszh
0 ruests armte st] %f an” who (F ndant’s rab sn]ang% %mg\%rar
%u ref eso a))lt elcgb roh) r?rmorde? (emagt c culactﬂsgS 0{1 thett%‘ve drct usrnterest
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matters to the disciplina Py coungel, |s that the ABA
Standing Committee on Professional, Discipline is ad-
vocatmg referring every minor infringement of the
ethical ules.

Obviously, that Isnot the case; nor is it the problem.
I | have overemphasized the need to refer misconduct
In this article, Jt'is because Judges as a group are not
eferﬁm the miscon uctte& &serve or Decome aware
0 eattemﬁted to show why referral is apgnro r-
ate and also ethically mandated by Canon 3B

(Continuedfrom page 7)

ment demands. The arithmetic consequence s that if

th e Iamtrff S and defendant’s attorneys evaluate the

c% ﬂr erent h difference is magnrfred not
shrun bP/ d ons,” Interest an afrttorneys

55 are oPortrona s jf the parties are far apart,

their mu ua awareness of the rules pushes them fur-

ther apart,
ECONOMIC DURESS ON PLAINTIFF

A positive feature of the rules is that by ma In? a
small case Iarger they make it easier for plamtr fs
with small cases om uce att?rne S to cc pt them.
Bu(s %hrs Increasing of the sta orks o Ways—
and has a serious negatrve side effect.

The compination of Rule 63 offers, statutor ad-
Justment of prejudgment interest rates Rule A¢osts,
and Rule &attorney's fees great] y rarses the stakes n
lit 5qlatron As wa: s own apove, If the defendant loses

000case, he pays about 5150000, If the plain-
trffwrns a510000ver ict aftey reJectmgahr her offer
f#lu gmenf he winds up owing money to the defen-
dant as well as to nis own lawyer,

The economic effect is ||ke oublm% the stakes In a
noker tgame It drives out the ga ers ose resources
do nof al ow them to sta t the table for a long
Sﬂ?uge grrmeaort eapr%an ls lities to work themselveS

h/trffs su?fer more from the increased stakes
than defendants. To_understand why, one myst con-
srder the varying abilities of persons and Institutions
to bear risk” An institutional defendant, such as a
rge usi esso an msurange com[panry can afford
errs asin eadverse (g rgmen much more easi-
artgl?/nlrt bers nor firm 0f noderate resources who

Consider the plaintiffs in a clear ||ab|I|ty but unpre-
dictable damages case. Most typical are the preexisting
condrtron laintiffs, These individuals ﬁresen them-
selves o t e 2#urau\mt substantial drsab ities, but the

AR, SR SRR O

Breexrste the accl ent trsnot atal unusua mtese
ases 10 avea o ero entaroun

demand aron ury ver ct ubstag
tially lower t anteof or |g thant eman

Theludses’ Journal

believe that for the judge referral is usually the most
advantageous responseto lawyer misconduct. ~ ttf*

Judges and judicial organrzatrons interested in further
mformatron on drscr nary ag encresorother m orma
tron ll? th rs artrce ma}/ conta t the ut or, T

Center for Pro essrona Resp ons ||t
%(%rﬁloor TEDN Lake Shore Drive, Chrcago llinats

Now consrd(erthe risks to each side, In order to.t
the case, the defendant must risk | ud mentw
with interest and attorneys’ fees, may be twice t e
demand. But aProfessronal litigant, such as a liabl-
ity Insurer, WOU d be wise to take this risk rather than
Ra the demanded amount, hecayse Bhe occasrona

h verdict will bednoretarh offset h eneral
ru ofmoderatever ts and the occasional low one.

The real pressure. on insurers to settle these cases
arises not from the interest and attorne¥s fees rules
put Instead from the risk of a jud gmen I excess of
Insurance policy limits, leading to"a had faith claim.
Many cases worth S40000 have settled for 550,000
Polrcy limits plus Rule & attorneys’ fees because of
he bad faith risk, But sophrstrcated msur?rs are now
learning to take the cap off their p orchy imit rather
than b forcedb the risk Rfabad faith claim to pay
moretanaca IS wort

The plaintiff faces a much more brutal choice.
Thrs IS lbrobabl?]/ the on J lawsuit heerI ever have, so
he canno tbaa ce the ccasional low verdict a amst
the occasron q one. His resources are pro ¥
imited, so the d ference between collectin the 0
fered settlement and perhaps col ectm? nothing—
hecause of a verdict lower than the offer of jud rT;men —
matters more to him than the same doIIar di ference
matters to the mstrtutronal defendant. A four-or |ve—

figure judgment against him for attorneys’ fees
coSts hecguse he 8rd not beat the defen>dant 'S o?fer

o fludgment or [ost on liah catast iC.
}t g practical matter, | tﬁXe deé%nd nt ma e% an
offer of Jud%ment early in the litigation at the low
end of the liKely value of the case, or even 10percent
to 20 percent [ess, the plaintitf takes an imprudent
and unaff rdabIe risk if he rerects It The nsk |s made
unafforda eb%the Impact of R
79 costs, and the new | terest stat te |n e ect the
defendant Is e owere to turn the arntrffsrea
sonable bet on the oufcome into a e or.nothing
bet which the plaintiff cannot prudenty risk. The
chance of recovering his loss plus all the add-ons is
?t worth the risk o1 having defendant’s add-ons set
agamst |s recovery.
When a P laint/ff runs the risk of trial adamst a
'Sttd”aa% ST000 yerae 1 reuentapoeal YDA
%e defendant o ersgto dP ﬁrs cgs)ts ftor-
neys fee awards in exchange for the plamtrff saban—
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Introduced: 1/31/86
Referred: Labor and Commerce, Judiciary
and Finance

BY KELLY, ABOOD, BENNETT, COGHILL
DEVRIES, 'FAIKS, 'P. FISCHER, KERTTULA,
IN THE SENATE STURGULEWSKI AND ZHAROFF
SENATE BILL NO. 377

IN THE LEGISLATURE UF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to civil actions; amending Alaska
Rules of Civil Procedure 11, 49, 52, 58, 68, and 82:
and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS C9 is amended by adding a new chapterto read:
CHAPTER 17. LIMITATIONS ON CIVIL LIABILITY.

Sec.09.17.010.  NONECONOMIC DAMAGES. (a) In an action to
recover damages for personal injury based on negligence, damages for
noneconomic losses shall be limited to compensation for pain, suffer-
ing, inconvenience, physical impairment, disfigurement, loss of enjoy-
ment of life and other nonpecuniary damage.

(b) The amount of damages awarded by a court or jury under (a)
of this section may not exceed $250,000.

Sec.09.17.020. PUNITIVE DAMAGES. In an action, whether in
tort, contract, or otherwise, in which a party seeks to recover dam-
ages, any punitive or exemplary damages that may be adjudged against
the party defending the claim shall be awarded to the benefit of the
state and when paid deposited in the general fund.

Sec.09.17.030. ITEMIZED VERDICTS. In every case where damages
for personal injury are awarded by the court or jury, the verdict
shall be itemized between economic loss and noneconomic loss, if any,
and economic loss shall be further itemized by category. Itemization
of economic loss by category includes: (1) amounts intended to com-
pensate for reasonable expenses that have been incurred, or which will
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be incurred, for necessary medical, surgical, x-ray, dental, or other
health or rehabilitative services, drugs, and therapy; 2) amounts
intended to compensate for lost wages or loss of earning capacity; and
(3) all other economic losses claimed by the plaintiff or granted by
the jury. A verdict shall further determine the amounts intended to
compensate for injury or losses incurred before the verdict and
amounts intended to compensate for losses that will be incurred in the
future.

Sec. 09.17.040. PERIODIC PAYMENTS. (a) In an action to recover
damages for personal injury, the court shall, at the request of a
party, enter judgment ordering that amounts awarded a judgment credi-
tor for future damages be paid to the maximum extent feasible by
periodic payments rather than by a lump-sum payment if the award
equals or exceeds $50,000 in future damages. In entering judgment
ordering the payment of future damages by periodic payments, the court
shall make a specific finding as to the dollar amount of periodic
payments that will compensate the judgment creditor for future dam-
ages. The court may require a judgment debtor to post security ade-
quate to assure full payment of future damages awarded by judgment.

(b) A judgment ordering payment of future damages by periodic
payments shall specify the recipient, the dollar amount of the pay-
ments, the interval between payments, and the number of payments or
the period of time over which payments shall be made. Payments shall
be modified only in the event of the death of the judgment creditor,
in which case payments may not be reduced or terminated, but shall be
paid to persons to whom the judgment creditor owed a duty of support,
as provided by law, immediately before death. Thecourt that rendered
the original judgment, may, upon petition of a party 1in interest,

modify the judgment to award and apportion the unpaid future damages

SB 377 -2-
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in accordance with this section.

(c) If the court finds that the judgment debtor has exhibited a
continuing pattern of failing to make payments, wunder (b) of this
section, the court shall find the judgment debtor in contempt of court
and, in addition to the required periodic payments, shall order the
judgment debtor to pay the judgment creditor any damages caused by the
failure to make periodic payments, including costs and attorney fees.

(d) Following expiration of all obligations specified in the
periodic payment judgment, the obligation of the judgment debtor to
make further payments shall cease and security given under (a) of this
section shall revert to the judgment debtor.

(e) Acertified copy of a judgment or order of the court issued
under this section may be recorded under AS 09.30.010, but may not
become a lien upon real property before the date that payment beccmes
due.

Sec. 09.17.050. VERIFICATION OF CLAIMS. Every complaint, cross-
claim, and counterclaim shall be signed and verified by the claiming
party or the attorney of the claiming party and shall bear a statement
that the person signing the claim believes the statements made in the
claim are true. If the court finds that a statement made in the
complaint, cross-claim, or counterclaim is untrue, and upon motion of
a party defending against the claim, the person signing the claim
shall be compelled to show cause why the person signing the claim
should not be held in contempt of court.

Sec. 09.17.060. COLLATERAL BENEFITS. (a) The defendant, in an
action for personal injury, may introduce evidence of an amount paid
or payable as a benefit to the plaintiff as a result of the personal
injury under the United States Social Security Act, a state or federal
income disability or workers' compensation act, a health, sickness, or
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income-disability insurance, accident insurance that provides health
benefits or income-disability coverage, and a contract or agreement of
a group, organization, partnership, or corporation to provide, pay for
or reimburse the cost of medical, hospital, dental, or other health
care services. If the defendant elects to introduce evidence under
this section, theplaintiff may introduce evidence of an amount that
the plaintiff haspaid or contributed to secure the right to an insur-
ance henefit concerning which the defendant has introduced evidence.

(b) Collateral benefits introduced under (a) of this section may
not be used to recover an amount against the plaintiff nor may the
source of the benefits be subrogated to the rights of the plaintiff
against a defendant.

Sec. 09.17.070. EFFECT OF CONTRIBUTORY FAULT. In an action
based on fault seeking to recover damages for injury or death to
person or harm to property, contributory fault chargeable to the
claimant diminishes proportionately the amount awarded as compensatory
damages for an injury attributable to the <claimant's contributory
fault, but does not bar recovery. v

Sec. 09.17.080. APPORTIONMENT OF DAMAGES. (a) In all actions
involving fault of more than one party to the action, including
third-party defendants and persons who have been released under
AS 09.17.090, thecourt, unless otherwise agreed by all parties, shall
instruct the jury to answer special interrogatories or, if there is no
jury, shall make findings, indicating

(1) the amount of damages each claimant would be entitled
to recover if contributory fault is disregarded; and

(2) the percentage of the total fault of all of the parties
to each claim that is allocated to each claimant, defendant, third-
party defendant, and person who has been released from liability under

SB 377 _4-



AS 09.17.090; for this purpose the court may determine that two or
more persons are to be treated as a single party.

(b) In determining the percentages of fault, the trier of fact
shall consider both the nature of the conduct of each party at fault
and the extent of the causal relation between the conduct and the
damages claimed.

(c) The court shall determine the award of damages to each
claimant in accordance with the findings, subject to a reduction under
AS 09.17.090, and enter judgment against each party liable on the
basis of rules of several liability. The court also shall determine
and state in the judgment each party's equitable share of the obliga-
tion to each claimant in accordance with the respective percentages of
fault.

Sec. 09.17.090. EFFECT OF RELEASE. A release, covenant not to
sue, or similar agreement entered into by a claimant and a person
liable discharges that person from liability to the claimant, but it
does not discharge another person liable upon the same claim unless
the release, covenant not to sue, or similar agreement provides for
discharge. However, the claim of the releasing person against other
persons is reduced by the amount of the released person's equitable
share of the obligation, determined in accordance with the provisions
of AS 09.17.080.

Sec. 09.17.900. DEFINITIONS. In this chapter

(1) "fault" includes acts or omissions that are in any
measure negligent or reckless toward the person or property of the
actor or others, or that subject a person to strict tort [liability;
the term also includes breach of warranty, unreasonable assumption of
risk not constituting an enforceable express consent, misuse of a
product for which the defendant otherwise would be liable, and
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unreasonable failure to avoid an injury or to mitigate damages; legal
requirements of causal relation apply both to fault as the basis for
liability and to contributory fault;

(2) "future damages" includes damages for future medical
treatment, care or custody; loss of future earning capacity; or any
future noneconomic loss.

Sec. 2. AS 09.10 is amended by adding a new section to read:

Sec.09.10.075. PERSONAL INJURY ACTIONS THAT MUST BE ARBITRATED.
A person may not bring an action for damages based on personal injury
when the amount in controversy is less than $50,000, exclusive of
costs, interest and attorney fees, unless the controversyis first
arbitrated under AS 09.43.

Sec. 3. AS 09.30.065 is amended to read:

Sec.09.30.065. OFFERS OF JUDGMENT. On or hefore the 60th day
following the filing of an answer in a civil action, and on the fifth
day following the day discovery closes as ordered by the court,
[EITHER THE PARTY MAKING A CLAIM OR] the party defending against a
claim may serve upon the party making the claim [ADVERSE PARTY] an
offer to allow judgment to be entered in complete satisfaction of the
claim against that defending party for the money or property or to the
effect specified in the offer, with cost then accrued. If within 10
days after the service of the offer the claiming [ADVERSE] party
serves written notice that the offer is accepted, either party may
then file the offer and notice of acceptance together with proof of
service, and the clerk shall enter judgment. An offer not accepted
within 10 days is considered withdrawn and evidence of that offer s
not admissible except in a proceeding to determine the form of judg-
ment after verdict. |f the judgment finally entered on the claim as
to which an offer has been made under this section is not more
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favorable to the claiming party [OFFEREE] than the offer, the claim
shall bear no interest from the date of the offer to the date of
judgment [THE INTEREST AWARDED UNDER AS 45.45.010(a) AND ACCRUED UP TO
THE DATE JUDGMENT IS ENTERED SHALL BE ADJUSTED AS FOLLOWS:

(1) IF THE OFFEREE IS THE PARTY MAKING THE CLAIM, THE
INTEREST RATE SHALL BE REDUCED BY TWO PERCENT A YEAR;

(2) IF THE OFFEREE IS THE PARTY DEFENDING  AGAINST THE
CLAIM, THE INTEREST RATE SHALL BE INCREASED BY TWO PERCENT A YEAR].
*Sec. 4. AS 09.43.110 is amended to read:

Sec. 09.43.110.  CONFIRMATION OF AN AWARD. Upon application of

a party, the court shall confirm an award unless

(1) within the time [limits imposed by AS 09.43.120 and
09.43.130 grounds are urged for vacating or modifying or correcting
the award, in which case the court shall proceed as provided in
AS 09.43.120 and 09.43.130: or

(2) an appeal is taken under AS 09.43.160(c).
*Sec. 5. AS 09.43.160 is amended by adding a new subsection to read:

(c) An award made as a result of arbitration required by
AS 09.10.075 may be appealed to the superior court. The appeal shall
be filed within 60 days after notice of an award is made under
AS 09.43.080. The court shallgrant a trial de novo if an appeal s
filed under this subsection.

*Sec. 6. AS 09.55.580(a)is amended to read:

(a) When the death of a person is caused by the wrongful act or
omissionof another, thepersonal representatives of the former  may
maintain an actiontherefor against thelatter, if the former might
have maintained an action, had the person lived, against the latter
for an injury done by the sameact or omission ar.d if the decedent s
survived by a spouse, children or other dependents. The action shall

-7- SB 377



© ©oOo —~J o o1 B LW PO

RO RO RO RO RO R R R RO R O | b b kb kb b b e
W o0 N4 oo Ol B W N kb O W 0o N oo ol W N e O

be commenced within two years after the death, and the damages therein
shall be the damages the court or jury may consider fair and just.
The amount recovered, if any, shall be exclusively for the benefit of
the decedent's spouse ana children when the decedent is survived by a
spouse or children, or other dependents. When the decedent is sur-
vived by no spouse or children or other dependents, the action shall
be dismissed [THE AMOUNT RECOVERED SHALL BE ADMINISTERED AS OTHER
PERSONAL PROPERTY OF THE DECEDENT BUT SHALL BE LIMITED TO PECUNIARY
LOSS].  When the plaintiff prevails, the trial court shall determine
the allowable costs and expenses of the action and may, in its dis-
cretion, require notice and hearing thereon. The amount recovered
shall be distributed only after payment of all costs and expenses of
suit and debts and expenses of administration.

*Sec. 7. AS 09.60.010 is amended by adding anew subsection toread:

(b) Notwithstanding (a) of this section, the court may not award
attorney fees to a prevailing party in an action for damages to the
person or to property in the absence of a specific finding that the
party at fault acted with malice, in bad faith, or with reckless
disregard of the rights of another in causing the injury.

*Sec. 8. AS 22.10.020(d) is amended to read:

(d) The superior court has jurisdiction in all matters appealed
to it (1) from a subordinate court; (2) by a party to an arbitration
award under AS 09.43.160(c); [,] or (3) an administrative agency when
appeal is provided by law. The hearings on appeal from a final order
or judgment of a subordinate court or administrative agency shall be
on the record unless the superior court, in its discretion, grants a
trial de novo, in whole or in part.

*Sec. 9. AS09.16 is repealed.
*Sec. 10.AS 09.17.030 and 09.17.080 enacted in sec. 1 ofthis  Act
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have the effect of amending Alaska Rule of Civil Procedure 49 by requiring
the jury to answer the special interrogatories [listed in AS 09.17.080
regarding the amount of damages and the percentages of fault to be
allocated among the parties and to itemize the verdict regarding economic
and noneconomic loss as specified in AS 09.17.030.

* Sec. 11. AS 09.17.080 enacted in sec. lof this Act has the effect of
amending Alaska Rule of Civil Procedure 52 byrequiring the court to make
specific findings regarding the amount of damages and the percentages of
fault to be allocated among the parties.

*Sec. 12, AS09.17.030, 09.17.040 and 09.17.080 enacted in sec. 1 of
this Act have theeffect ofamending Alaska Rule of Civil Procedure 58 by
requiring the court to include a specific item in its judgment.

*Sec. 13, AS09.17.050 enacted insec. 1 ofthis Act has the effect of
amending Alaska Rule of Civil Procedure 11 Dby requiring verification of
claims, counterclaims, and cross-claims,

* Sec. 14, AS 09.30.065 as amended by sec. 3 of this Act has the effect
of amending Alaska Rule of Civil Procedure 68 by providing that prejudgment
interest stops accruing from the date of anoffer by a defending party
which a claiming party fails to increase at judgment.

*Sec. 15, AS09.60.010 as amended by sec. 7of this Act has the effect
of amending Alaska Rule of Civil Procedure 82 by allowing costs and a.ttor-
ney fees only after a specific finding of malice, bad faith, or reckless
disregard of the rights of another in causing the injury.

* Sec. 16. APPLICABILITY. Sections 1 - 8of this Act apply to all
causes of action accruing after the effective date of this Act.

* Sec. 17. This Act takes effect immediately in accordance with AS 01.-

10.070(c).
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Offered: 4/18/86
Referred: Finance

Original sponsors:  Kelly, Abood,
Bennett, et al

IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SENATE BILL NO. 377 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to civil actions; amending Alaska
Rules of Civil Procedure 49, 52, 58, and 68; and
providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND PURPOSE. (a) Tort law in this state has
generally been developed by the courts on a case-by-case basis. While this
process has resulted in some significant changes in the law, including
amelioration of the harshness of many common law doctrines, the legislature
has periodically intervened in order to bring about needed reforms. The
purpose of this Act is to enact further reforms in order to create a more
equitable distribution of the cost and risk of injury and increase the
availability and affordability of insurance.

(b) The legislature finds that boroughs, cities, and other
governmental entities are faced with increased exposure to lawsuits and
awards and dramatic increases in the cost of insurance coverage. These
escalating costs ultimately affect the public through higher taxes, loss of
essential services, and loss of the protection provided' by adequate
insurance. In order to improve the availability and affordability of
quality governmental services, comprehensive reform is necessary.

(c) The legislature also finds comparable cost increases in
professional liability insurance. Escalating malpractice insurance
premiums discourage physicians and other health care providers from
initiating or continuing their practice or offering needed services to the
public and contribute to the rising costs of consumer health care. Other
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professionals, such as architects and engineers, face similar difficult
choices, financial instability, and unlimited risk in providing services to
the public.

(d) The legislature also finds that general liability insurance is
becoming unavailable or unaffordable to many businesses, individuals, and
nonprofit organizations in amounts sufficient to cover potential losses.
High premiums have discouraged socially and economically desirable
activities and encourage many to go without adequate insurance coverage.

(e) It is the intent of the legislature to reduce costs associated
with the tort system, while ensuring that adequate and appropriate
compensation for persons injured through the fault of others is available.

* Sec. 2. AS 09 is amended by adding a new chapter to read:
CHAPTER 17. LIMITATIONS ON CIVIL LIABILITY.

Sec. 09.17.010. NONECONOMIC DAMAGES. In an action to recover
damages for personal injury based on negligence, damages for
nonecosiomic losses shall be limited to compensation for pain, suffer-
ing, inconvenience, physical impairment, disfigurement, loss of enjoy-
ment of life and other nonpecuniary damage.

Sec. 09.17.020. PUNITIVE DAMAGES. (a) Punitive damages may not
be awarded in an action, whether in tort, contract, or otherwise,
unless supported by clear and convincing evidence. Fifty percent of
any punitive or exemplary damages that may be adjudged against the
party defending the claim shall be awarded to the benefit of the state
and when paid deposited in the general fund.

(b) The amount of punitive damages awarded to the state shall be
considered a part of the amount recovered by the claiming party for
purposes of calculating an award of attorney fees.

(c) Except for purposes of seeking execution on a judgment, the
state may not bring or be joined in an action based on opunitive
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damages that may be awarded under this section.

Sec. 09.17.025. DAMAGES RESULTING FROM INTOXICATION OR COMMIS-
SION OF A CRIME. A person who suffers personal injury or death may
not recover damages for the personal injury or death if the person is
determined by the fact finder to be more thin 50 percent responsible
for the injuries or death and the person was

(1) intoxicated or under the influence of t controlled
substance listed in AS 11.71.140 - 11.71.190; or

(2) engaged in the commission of a felony, if the felony
was causally related to the injury or death in time, place, or activi-
ty; however, nothing in this paragraph shall affect a right of action
under 42 U.S.C. 1983.

Sec. 09.17.030. ITEMIZED VERDICTS. In every case where damages
for personal injury are awarded by the court or jury, the verdict
shall be itemized between economic loss and noneconomic loss, if any,
and economic loss shall be further itemized by category. Itemization
of economic loss by category includes: (1) amounts intended to com-
pensate for reasonable expenses that have been incurred, or which will
be incurred, for necessary medical, surgical, x-ray, dental, or other
health or rehabilitative services, drugs, and therapy; (2) amounts
intended to compensate for lost wages or loss of earning capacity; and
(3) all other economic losses claimed by the plaintiff or granted by
the jury. Averdict shall further determine the amounts intended to
compensate for injury or losses incurred before the verdict and
amounts intended to compensate for losses that will be incurred in the
future.

Sec. 09.17.040. VERIFICATION OF CIVIL CLAIMS. The party or the
attorney of the party filing a complaint, answer, cross-claim, or
counterclaim shall sign and verify the pleading and shall state in
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the verification that the signatory believes the statements made in
the pleading are true. If the court finds that the signatory knowing-
ly made a false statement in the pleading, upon motion of a party, the
court shall order the signatory to show cause why the signatory should
not be held in contempt of court.

Sec. 09.17.050. EFFECT OF CONTRIBUTORY FAULT. In an action
based on fault seeking to recover damages for injury or death to a
person or harm to property, contributory fault chargeable to the
claimant diminishes proportionately the amount awarded as compensatory
damages for the injury attributable to the claimant's contributory
fault, but does not bar recovery.

Sec. 09.17.055. COLLATERAL BENEFITS. (a) After the fact finder
has rendered an award to a claimant, and after the court has awarded
costs and attorney fees, a defendant may introduce evidence of amounts
received or to be received by the claimant as compensation for the
same injury from collateral sources that do not have a right of subro-
gation against the claimant by law or contract.

(b) If the defendant elects to introduce evidence under (a) of
this section, the claimant may introduce evidence of

(1) the amount that the actual attorney fees incurred by
the claimant exceed the amount of attorney fees awarded to the claim-
ant; and

(2) the amount that the claimant has paid or contributed to
secure the right to an insurar_e benefit introduced by the defendant
as evidence.

(c) If the total amount of <collateral Dbenefits introduced as
evidence under (a) oL this section exceeds the total amount that the
claimant introduced as evidence under (b) of this section, the court
shall deduct from the amount awarded the claimant, the amount by which
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the value of the benefits under (a) of this section exceeds the amount
of payments under (b) of this section.

(d) Notwithstanding (a) of this section, the defendant may
introduce evidence of

(1) benefits that cannot be reduced or offset by federal
law:

(2) a deceased's life insurance policy; or

(3) gratuitous benefits provided to the claimant.

Sec. 09.17.060. APPORTIONMENT OF DAMAGES. (a) In all actions
involving fault of more than one party to the action, including third-
party defendants and persons who have been released under AS 09.17.-
070, the court, unless otherwise agreed by all parties, shall instruct
the jury to answer special interrogatories or, if there is no jury,
shall make findings, indicating

(1)  the amount of damages each claimant would be entitled
to recover if contributory fault is disregarded; and

(2) the percentage of the total fault of all of the parties
to each claim that is allocated to each claimant, defendant, third-
party defendant, and person who has been released frcm liability under
AS 09.17.070

(b) In determining the percentages of fault, the trier of fact
shall consider both the nature of the conduct of each party at fault
and the extent of the causal relation between the conduct and the
damages claimed. The trier of fact may determine that two or more
personsare to  be treated asa single party if their conduct was a
cause of the damages claimed and the separate act or omission of each
person cannot be distinguished.

(¢c) The court shall determine the award of damages to each
claimant in accordance with the findings, subject to a reduction under
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AS 09.17.070, and enter judgment against each party liable. The court
shall also determine and state in the judgment each pai'ty's -equitable
share of the obligation to each claimant in accordance with the
respective percentages of fault.

(d) The court shall enter judgment against each party liable on
the basis of joint and several liability, except that a party who is
allocated less than 50 percent of the total fault of all the parties
may not be jointly liable for more than twice the percentage of fault
allocated to that party.

Sec. 09.17.070. EFFECT OF RELEASE.- A release, covenant not to
sue, or similar agreement entered into by a claimant and a person
liable discharges that person from liability to the claimant, but it
does not discharge another person liable upon the same <claim unless
the release, covenant not to sue, or similar agreement provides for
discharge. However, the claim of the releasing person against other
persons is reduced by the dollar amount of the release, covenant not
to sue, or similar agreement.

Sec. 09.17.900. DEFINITION. In this chapter "fault"™ includes
acts or omissions that are in any measure negligent or reckless toward
the person or property of the actor or others, or that subject a
person to strict tort liability; the term also includes breach of
warranty, unreasonable assumption of risk not constituting an
enforceable express consent, misuse of a product for which the
defendant otherwise would be liable, and unreasonable failure to avoid
an injury or to mitigate damages; legal requirements of causal
relation apply both to fault as the basis for liability and to
contributory fault.

* Sec. 3. AS 09.10 is amended by adding a new section to read:
Sec. 09.10.075. ACTIONS THAT MUST BE ARBITRATED. A person may
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not bring an action for damages based on injury to person or property
when the amount in controversy is less than $75,000, exclusive of
costs, interest and attorney fees, unless the controversy is first
arbitrated under AS 09.43.

Sec. 4. AS 09.30.065 is amended to read:

Sec. 09.30.065. OFFERS OF JUDGMENT. At any time more than 30
days before the trial begins [ON OR BEFORE THE 60TH DAYFOLLOWING  THE
FILING OF AN ANSWER IN A CIVIL ACTION, AND ON THE FIFTH DAY FOLLOWING
THE DAY DISCOVERY CLOSES AS ORDERED BY THE COURT], either the party
making a claim or the party defending against a claim may serve upon
the adverse party an offer to allow judgment to be entered in complete
satisfaction of the claim for the money or property or to the -effect
specified in the offer, with cost then accrued. If within 10 days
after the service of the offer the adverse party serves written notice
that the offer is accepted, either party may then file the offer and
notice of acceptance together with proof of service, and the clerk
shall enter judgment. An offer not accepted within 10 days is con-
sidered withdrawn and evidence of that offer is not admissible except
in a proceeding to determine the form of judgment afterverdict. | f
the judgment finally entered on the claim as to which an offer has
been made under this section is not more favorable to the offereethan
the offer, the interest awarded under AS 45.45.010(a) and accrued up
to the date judgment is entered shall be adjusted as follows:

(1) if the offeree is the party making the claim, the
interest rate shall be reduced by five [TWO] percent a year;

(2) if the offeree is the party defending against the
claim, the interest rate shall be increased by five [TWO] percent a
year.
Sec. 5. AS 09.30.070 is amended by adding a new subsection to read:
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(b) Except when the court finds that the parties have agreed
otherwise, prejudgment interest accrues from the day the cause of
action accrues.

*Sec. 6. AS 09.43.110is amended to read:

Sec. 09.43.110.  CONFIRMATION OF AN AWARD. Upon application of

a party, the court shall confirm an award unless

(1) within the time limits imposed by AS 09.43.120 and
09.43.130 grounds are urged for vacating or modifying or correcting
the award, in which case the ~court shall proceed as provided in
AS 09.43.120 and 09.43.130; or

(2) an appeal is taken under AS 09.43.160(c).
*Sec. 7. AS 09.43.1601is amended byadding a new subsection to read:

(¢c) An award made as a result of arbitration required by AS 09.-
10.075 may be appealed to the proper court. The appeal shall be filed
within 60 days after notice of an award is made wunder AS 09.43.080.
The court shall grant a trial de novo if an appeal is filed under this
subsection.

*Sec. 8. AS 0955548 isrepealed and reenacted to read:

Sec. 09.55.548. AWARDS. Except as provided in AS 09.17, damages
in a malpractice action shall be awarded in accordance with principles
of the common law.

*Sec. 9. AS 09.60.010is amended byadding a new subsection to read:

(b) The court may, upon petition by a party to a civil action,
determine the reasonableness of that party's attorney fee agreement.
The court shall take into consideration

(1) the time and labor required, the novelty anddifficulty
of the questions involved, and the skill requisite to perform the
legal service properly;

(2) the likelihood, if apparent to the client, that the
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