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I n t r o d u c e d :  1 / 1 4 / 8 5
R e f e r r e d :  J u d i c i a r y  a n d

F i n a n c e

B Y  R O D E Y ,  S T U R G U L E W S K I ,
V . F I S C H E R ,  K E L L Y ,  F A I R S ,

I N  T H E  S E N A T E  J O S E P H S O N  A N D  K E R T T U L A

S E N A T E  B I L L  N O .  43 

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  e s t a b l i s h i n g  a L e g i s l a t i v e  R e s e a r c h  A g e n c y ;

a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . ”

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1. A ?  2 4 , 2 0  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  t o  r e a d :

A R T I C L E  5. L E G I S L A T I V E  R E S E A R C H  A G E N C Y .

Sec .  2 4 . 2 0 . 5 7 5 .  L E G I S L A T I V E  R E S E A R C H  A G E N C Y .  (a) T h e r e  is 

e s t a b l i s h e d  a p e r m a n e n t  r e s e a r c h  s t a f f  w i t h  a  r e s e a r c h  d i r e c t o r ,  t o  b e  

k n o w n  a s  t h e  L e g i s l a t i v e  R e s e a r c h  A g e n c y .  T h e  e s t a b l i s h m e n t  o f  t h e  

a g e n c y  r e c o g n i z e s  t h e  n e e d  f o r  n o n p a r t i s a n ,  o b j e c t i v e  r e s e a r c h  to 

s u p p o r t  t h e  l e g i s l a t u r e  i n  i t s  d e c i s i o n  m a k i n g .

(b) A  p e r m a n e n t  i n t e r i m  c o m m i t t e e  i s  e s t a b l i s h e d  to s e t  p o l i c i e s  

f o r  t h e  a g e n c y .  T h e  c o m m i t t e e  c o n s i s t s  o f  t h e  p r e s i d e n t  o f  t h e  

s e n a t e ,  t h e  s p e a k e r  o f  t h e  h o u s e ,  t h e  m i n o r i t y  l e a d e r  o f  t h e  s e n a t e ,  

t h e  m i n o r i t y  l e a d e r  o f  t h e  h o u s e ,  a n d  t h e  c h a i r  a n d  v i c e - c h a i r  o f  t h e  

L e g i s l a t i v e  C o u n c i l .  I f  a  p r e s i d i n g  o f f i c e r  is c h a i r  o r  v i c e - c h a i r  o f  

t h e  L e g i s l a t i v e  C o u n c i l ,  a n o t h e r  m e m b e r  o f  t h e  L e g i s l a t i v e  C o u n c i l  

f r o m  t h a t  h o u s e  s h a l l  b e  a p p o i n t e d  b y  t h e  p r e s i d i n g  o f f i c e r  a s  a 

m e m b e r  o f  t h e  c o m m i t t e e .

I
(c) T h e  d i r e c t o r  a n d  m e m b e r s  o f  t h e  p r o f e s s i o n a l  a n d  c l e r i c a l  

s t a f f  m a y  n o t  j o i n  o r  s u p p o r t  a  p a r t i s a n  p o l i t i c a l  o r g a n i z a t i o n .  T h i s  

p r o h i b i t i o n  d o e s  n o t  p r e v e n t  t h e  d i r e c t o r  o r  m e m b e r s  o f  t h e  s t a f f  f r o m  

j o i n i n g  s o c i a l  o r g a n i z a t i o n s ,  e x p r e s s i n g  p r i v a t e  o p i n i o n ,  r e g i s t e r i n g  

a s  t o  p a r t y ,  o r  v o t i n g .

*  S e c .  2. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h

-1- SB  43
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S E N A T E  J U D I C I A R Y  C O M M I T T E E  M E E T I N G  
I n v i t a t i o n a l  W o r k  S e s s i o n  
S B  44, U n i f o r m  C o m m o n  I n t e r e s t  A c t  
F e b r u a r y  5, 1984

M e e t i n g  c a l l e d  to o r d e r  b y  S e n a t o r  Rodey.
A t t e n d a n c e  at m e e t i i g :  S e n a t o r  F a i k s ,  S e n a t o r  H a l f o r d ,
S e n a t o r  Ke l l y ,  S e n a t o r  Zie g l e r .  S e n a t o r  Rodey, Chair.

S e n a t o r  Rodey: W e  w i l l  be  t a k i n g  u p  S e n a t e  B i l l  44. T h e
C o m m i t t e e  has d i s c u s s e d  the b i ll. M a n y  of the p e o p l e  
h e r e  are q u i t e  f a m i l i a r  w i t h  t h e  b i ll. T h e  b i l l  has 
b e e n  d i s c u s s e d  in C o m m i t t e e  a n d  w e  d i s c u s s e d  it 
t o t a l l y .  W e  have, f o r t u n a t e l y ,  s e v e r a l  p e o p l e  w i t h  us 
today. P e r h a p s  the f i r s t  t h i n g  to do  is to c a l l  Mr.
D o n  Buck, to t a k e  the w i t n e s s  chair.

S e n a t o r  Faiks: Mr. C h a i r m a n ,  b e c a u s e  of  a c o n f l i c t  in the
S e n a t e  F i n a n c e ,  I a m  g o i n g  to h a v e  to l eave the 
c o m m i t t e e  r i g h t  now, b u t  I p r o m i s e  to be  in on the n e x t  
one.

S e n a t o r  Rodey: I k n o w  t h a t  y o u  h a v e  to t a k e  ca r e  of o u r
mon e y .  W h a t  l i t t l e  w e  h a v e  left. T h a n k  you Se n a t o r .  
Mr. B u c k  y o u  h a v e  t h e  floor, sir.

(012)
D o n  Buck: M a y  I s u g g e s t  p e r h a p s  t h a t  Mr. M c N a l l  c o u l d  join

us  a n d  w e  c o u l d  h a v e  an i n t e r c h a n g e .

S e n a t o r  Rodey: G o o d  s u g g e s t i o n .  Mr. M c N a l l  w o u l d  you
p l e a s e .  I w o u l d  like to p o i n t  o u t  to the c o m m i t t e e  
t h a t  Mr. M c N a l l  is an  A n c h o r a g e  a t t o r n e y  w h o  has 
c o n s i d e r a b l e  e x p e r i e n c e  w i t h  th i s  a r e a  of law, s u c h  as 
it is in t h e  A l a s k a  S t a t u t e s .  Mr. B u c k  is a v e r y  w e l l  
k n o w n  a t t o r n e y  n a t i o n a l l y  in th i s  f i e l d  a n d  h e a d s  the 
B a r  A s s o c i a t i o n  C o m m i t t e e  in t h i s  area. I d e n t i f y  b o t h  
y o u r s e l v e s  for t h e  record.

(021)

D o n  Buck: M y  n a m e  is G u r d o n  Buck. I ' m  w i t h  the lav/ f i r m  of
R o b i n s o n  & C o l e  in H a r t f o r d ,  C o n n e c t i c u t .  I ' m  a 
l a w yer. I ' m  a l s o  a R e a l t o r .  A s  a b a c k g r o u n d ,  I've 
a l s o  b e e n  a d e v e l o p e r .  I ' m  a l s o  p r e s e n t l y  the 
v i c e - c h a i r m a n  o f  the C o m m i t t e e  on C o n d o m i n i u m s ,  
C o o p e r a t i v e s  a n d  H o m e - o w n e r s  A s s o c i a t i o n s  of the 
A m e r i c a n  B a r  A s s o c i a t i o n .  I ' m  a T r u s t e e  of C o m m u n i t y  
A s s o c i a t i o n s  I n s t i t u t e  a n d  p r o f e s s i o n a l l y  I v,rite 
d o c u m e n t s  for c o m m o n  i n t e r e s t  c o m m u n i t i e s  in 
C o n n e c t i c u t  a n d  u n d e r t a k e  the r e p r e s e n t a t i o n  of 
d e v e l o p e r s ,  a l t h o u g h  I do h a v e  m u n i c i p a l i t i e s  a n d



a s s o c i a t i o n s  as c l i e n t s  in t h e  c o m m o n  i n t e r e s t  
c o m m u n i t y  field.

B i l l  M c N a l l :  M y  n a m e  is B i l l  M c N a l l .  I'm a t t o r n e y  th a t
d o e s  a lot of  a s s o c i a t i o n  w o rk. I w o r k  w i t h  some 
b r o k e r s ,  s o m e  d e v e l o p e r s .  I ' m  p r e s i d e n t  o f  the A l a s k a  
C h a p t e r  o f  C o m m u n i t y  A s s o c i a t i o n  I n s t i t u t e .

Rodey: Mr. B u c k  c o u l d  y o u  g i v e  us k i n d  o f  a b r i e f  s t a t e m e n t
o f  w h y  y o u ' r e  f a m i l i a r  w i t h  the A l a s k a  law and g i v e  the 
c o m m i t t e e ,  as w e l l  as t h e  o t h e r  g r o u p  that is here, 
y o u r  i d e a  vhy it is i m p o r t a n t  t h a t  w e  a d o p t  this p i e c e  
o f  l e g i s l a t i o n .

Mr. Buck: C e r t a i n l y ,  th i s  is a b a r e l y  m o d i f i e d  v e r s i o n  of
the Conanon I n t e r e s t  O w n e r s h i p  A c t  w h i c h  w a s  p a s s e d  in 
1982, by t h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  on 
U n i f o r m  S t a t e  Laws. UC I O A ,  as it is c a l l e d ,  is a 
c o m b i n e d  a c t  c o m b i n i n g  t h e  p r o v i s i o n s  of  the U n i f o r m  
C o n d o m i n i u m  A c t  ( o r i g i n a l l y  p a s s e d  in 1977, and 
m o d i f i e d  in 1980), the U n i f o r m  P l a n n e d  C o m m u n i t y  A c t  
p a s s e d  by the C o m m i s s i o n e r s  in 1980, a n d  the M o d e l  R e a l  
E s t a t e  C o o p e r a t i v e  A c t  p a s s e d  in 1981. T h e y  p u s h e d  t h e m  
a l l  t o g e t h e r  i n  1982 as a s i n g l e  a c t  w h i c h  c o v e r s  
c o n d o m i n i u m s ,  c o o p e r a t i v e s  a n d  a n y  c o m m o n  i n t e r e s t  
c o m m u n i t y  w h i c h  is n o t  a c o n d o m i n i u m  o r  c o o p e r a t i v e ,  
w h i c h  is c a l l e d  a p l a n n e d  c o m m u n i t y  u n d e r  the act.

T h e  p u r p o s e  o f  the b i l l  is to s u p p l a n t  the A l a s k a  
H o r i z o n t a l  P r o p e r t i e s  A c t  as to c o n d o m i n i u m s  d e c l a r e d  
e f f e c t i v e  a f t e r  the Act, w h i c h  is J a n u a r y  1, ^986. It 
a l s o  a p p l i e s  t h e  s a m e  s t a t u t o r y  f r a m e w o r k  of 
c o n d o m i n i u m s  to  c o o p e r a t i v e s  a n d  p l a n n e d  u n i t  
d e v e l o p m e n t s  or  c l u s t e r  h o u s i n g ,  a n d  e v e r y  o t h e r  form 
of c o m m o n  i n t e r e s t  c o m m u n i t y .  T h e  c e n t r a l  p r o v i s i o n  of  
the A c t  is the d e f i n i t i o n  o f  c o m m o n  i n t e r e s t  c o m m u n i t y  
In short, it is a c o m m u n i t y  w h e r e b y  the o w n e r s h i p  of a 
u n i t  m a n d a t e s  t h e  p a y m e n t  o f  m a i n t e n a n c e  a s s e s s m e n t s  
for p r o p e r t y  o t h e r  t h a n  a u n it. A  u n i t  is d e f i n e d  as a 
p a r c e l  o r  p h y s i c a l  d i v i s i o n  of  land. It coul 1 be: a 
lot, it c o u l d  b e  a m a r i n a  slip, it c o u l d  be a s t a ble, 
it c o u l d  b e  a n  a p a r t m e n t ,  a b u i l d i n g ,  a house, o r  a 
shop. It c o u l d  b e  a l m o s t  a n y  f o r m  o f  re a l  e s t a t e  t h a t  
c a n  be d i v i d e d  a n d  s e t  a s i d e  for i n d i v i d u a l  o w n e r s h i p  
or  o c c u p a n c y .  It a l s o  a p p l i e s  in a p p r o x i m a t e l y  a d o z e n  
s e c t i o n s ,  p u r s u a n t  t o  its s e c t i o n  40, to p r e - e x i s t i n g  
c o m m o n  i n t e r e s t  c o m m u n i t i e s  w h e t h e r  t h e y  w e r e  f o r m e d  
u n d e r  the H o r i z o n t a l  P r o p e r t i e s  Act, o r  formed u n d e r  
the C o m m o n  L a w  s u c h  as the p l a n n e d  u n i t  d e v e l o p m e n t s , 
o r  f o r m e d  u n d e r  o n e  f o r m  o r  a n o t h e r  u n d e r  c o r p o r a t i o n  
law s u c h  as c o o p e r a t i v e s .
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T h e  A c t  is b a s e d  a l m o s t  e n t i r e l y  o n  the U n i f o r m  C o m m o n  
I n t e r e s t  O w n e r s h i p  A c t  w h i c h  w a s  d e v e l o p e d  t h r o u g h  the
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N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n e r s  of U n i f o r m  S t a t e  
Laws, p r o m o t e d  by the N a t i o n a l  I n s t i t u t i o n  o f  Re a l  
E s t ate. It ' s  c o n s u m e r  i n t e r e s t ,  t i t l e  i n t e r e s t  folks, 
a s s o c i a t i o n  p e o p l e  to p r o v i d e  a u n i f o r m  a n d  b a l a n c e d  
s t a t u t e  to r e p r e s e n t  a l l  i n t e r e s t s  a n d  p r o v i d e  far free 
i n t e r s t a t e  c o m m e r c e ,  a n d  u n i f o r m  m o r t g a g e  a n d  s a l e s  
i n s t r u m e n t s ,  a n d  to s o l v e  t h e  m y r i a d  o f  p r o b l e m s  t h a t  
h a v e  a r i s e n  s i n c e  F H A  o r i g i n a l l y  p r o m u l g a t e d  its m o d e l  
s t a t u t e  for a p a r t m e n t  o w n e r s h i p  in 1962, w h i c h  w a s  
a d o p t e d  b y  A l a s k a  in 1963. I t  w a s  la s t  r e v i s e d  by F H A  
in 1965 a n d  b a s i c a l l y  w h a t  has h a p p e n e d  s i n c e  t h a t  
p e r i o d  o f  t i m e  is the s t a t e s  h a v e  b e e n  m o n k e y i n g  a r o u n d  
w i t h  t h e i r  s t a t u t e s  in a l l  d i f f e r e n t  d i r e c t i o n s .  The 
U n i f o r m  L a w  C o m m i s s i o n e r s  fe l t  t h a t  it w a s  i m p o r t a n t  
t h a t  t h e r e  b e  a u n i f o r m  law t h r o u g h o u t  t h e  U n i t e d  
S t a t e s .

T h e y  s t a r t e d  the U n i f o r m  C o n d o m i n i u m  Act, b u t  r e a l i z e d  
th a t  t h e  same p r o b l e m s  v/ere a r i s i n g  in c o o p e r a t i v e s  and 
a r i s i n g  in p l a n n e d  u n i t  d e v e l o p m e n t s  a n d  a U n i f o r m  
C o n d o m i n i u m  A c t  a l o n e  d o e s  n o t  s o l v e  the p r o b l e m s  in 
t h e s e  o t h e r  f o r m s  o f  o w n e r s h i p .  So the C o m m i s s i o n e r s  
d e c i d e d  to m e r g e  the t h r e e  a c t s  w h i c h  ha I b e e n  d e s i g n e d  
to m e r g e  in 1932. T h e  s t r u c t u r e  of the A c t  is 
r e l a t i v e l y  simple. It b e g i n s  at the b e g i n n i n g  and en d s  
cit t h e  e n d  a n d  t h e n  stops. T h e  A l a s k a  b i l l  is s i m i l a r  
b u t  s h i f t s  s o m e  of  the d e f i n i t i o n s  to  the end, w h i c h  is 
in c o u r s e  w i t h  t h e  s t a t u t o r y  p r a c t i c e ,  so it g o e s  b a c k  
to the b e g i n n i n g  again. O n e  of the g r e a t  a d v a n t a g e s  of 
the a c t  is t h a t  y o u  c a n  f i n d  things i n  it. T h e r e  is an 
o r d e r  to it, a n d  g o i n g  t h r o u g h  in a g e n e r a l  o v e r v i e w  
y o u  c a n  b e g i n  f i n d i n g  w h e r e  s o l u t i o n s  to p r o b l e m s  o c c u r  
by k n o w i n g  a p p r o x i m a t e l y  h o w  t h e  a c t  is a r r a n g e d .

T h e  f i rst A r t i c l e ,  w h i c h  is the a p p l i c a b i l i t y  ar t i c l e ,  
p r o v i d e s  for a p p l i c a t i o n s  a n d  e x e m p t i o n s  of  v a r i o u s  
c o m m u n i t i e s .  It d i v i d e s  c o m m u n i t i e s  i n t o  c l asses: n e w  
c o m m u n i t i e s  w h i c h  a r e  c r e a t e d  o r  d e c l a r e d  a f t e r  the 
e f f e c t i v e  d a t e  o f  t h e  Act, in w h i c h  t h e  e n t i r e  act 
a p plies? s m a l l  o r  l i m i t e d  e x p e n s e  c o m m u n i t i e s ,  w h i c h  
are o f  s u c h  a s m a l l  n a t u r e  t h a t  t h e  i m p o s i t i o n  of  the 
A c t  w o u l d  b e  c u m b e r s o m e ?  12 u n i t s  o r  less, or w h e r e  
t h e i r  a n n u a l  a s s e s s m e n t s  is $100 or less p e r  u n i t  
(adju s t e d  b y  the C P I  w h i c h  t e n d s  to be $140 this y e a r ) ? 
a n d  o l d  c o m m u n i t i e s  w h i c h  w e r e  d e c l a r e d  b e f o r e  the 
e f f e c t i v e  d a t e  of  the Act, in  wh i c h ,  as I e x p l a i n e d ,  
c e r t a i n  p r o v i s i o n s  o f  the A c t  a p p l y  to t h e m  b u t  o n l y  
w i t h  r e s p e c t  to a c t s  and o c c u r r e n c e s  h a p p e n i n g  a f t e r  
its e f f e c t i v e  d a t e  a n d  o n l y  p r o v i d e d  t h a t  the i n i t i a l  
d o c u m e n t s  o f  the p r o j e c t  are n o t  c o n t r a r y  to the 
s t a t u t e s .

In r e s p e c t  to o l d  c o m m u n i t i e s ,  the s t a t u t e  is 
o v e r r i d d e n  b y  t h e  d o c u m e n t s  b e c a u s e  o f  the c o n t r a c t
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c l a u s e  o f  t h e  c o n s t i t u t i o n .  In r e s p e c t  t o  n e w  
c o m m u n i t i e s ,  the s t a t u t e  o v e r r i d e s  the d o c u m e n t  if t h e y  
are o t h e r w i s e  c o n t r a r y .  It a p p l i e s  to n o n r e s i d e n t i a l  
c o m m u n i t i e s  w i t h  a v e r y  l i m i t e d  a s p e c t ,  u n l e s s  the 
d e v e l o p e r  o p t s  t o  t a k e  a d v a n t a g e  o f  all the v a r i o u s  
p r o v i s i o n s  o f  t h e  act, a n d  t h e r e  is a v e r y  l a r g e  n u m b e r  
o f  t h o s e  p r o v i s i o n s  w h i c h  a r e  v e r y  u s e f u l .  It a p p l i e s  
to o u t - o f - s t a t e  c o m m u n i t i e s  w i t h  r e s p e c t  to o f f e r s  or 
s a l e s  m a d e  w i t h i n  the s t a t e  a n d  in w h i c h  c a s e  t h e n  a 
p u b l i c  o f f e r i n g  s t a t e m e n t  is r e q u i r e d .

(101)
A r t i c l e  II, is the b e g i n n i n g :  c r e a t i o n ,  alteration,' a n d  
t e r m i n a t i o n  of t h e  c o m m u n i t y .  T h i s  is b a s i c a l l y  the 
d e v e l o p e r s '/ d r a f t s m e n s ' a r t i c l e .  It has a w h o l e  t o o l  
b o x  of  u s e f u l  p r o v i s i o n s  t h a t  c a n  b e  u s e d  b y  a 
draftsmc'.n in c r e a t i n g  an  a c t  to f o l l o w  the d e s i r e s  of 
a n  i n d i v i d u a l  d e v e l o p e r  o r  p r o j e c t  w h i c h  is b e i n g  
c o n t e m p l a t e d .  It a l l o w s  t h e  d e v e l o p e r  to fl e x  the 
c o n d o m i n i u m  in a w i d e  r a n g e  o f  v a r y i n g  w a ys, to c r e a t e  
u n i t s  in c o m m o n  e l e m e n t s ,  to a d d  land, to w i t h d r a w  
land, to s u b d i v i d e  u n i t s  i n t o  s u b - u n i t s  s u c h  as in 
o f f i c e  b u i l d i n g s .  T h e s e  p a r t i c u l a r  f l e x i n g  p o w e r s  
a l l o w  a d e v e l o p e r  to s e n s i t i v e l y  r e s p o n d  to the m a r k e t .  
N o t  to c o m m i t  h i m  o r  h e r s e l f  to a p a r t i c u l a r  f o r m a t  or 
for m u l a ,  a n d  d i s c o v e r  t h a t  the m a r k e t  d o e s  n o t  l i k e  a 
w a l k - u p  t w o  b e d r o o m  f l a t  a n d  b e  s t u c k  w i t h  15 o f  them. 
T h e  c o n c e p t  o f  f l e x i n g  u n i t s ,  I t h i n k  the m o s t  u s e f u l  
c o n c e p t s  o f  the act, h a s  b e e n  d o n e  in  v a r y i n g  w a y s  or 
m u c k e d  u p  in o t h e r  v a r i o u s  w a y s  by d e v e l o p e r s  u s i n g  
c o m m o n  l a w  c o v e n a n t s ,  a n d  c o u l d n ' t  b e  d o n e  u n d e r  the 
o l d  act. In  a d d i t i o n ,  t h e r e  are so m e  s u b s t a n t i a l  
l e n d e r  p r o t e c t i o n  p r o v i s i o n s  p u t  i n t o  the Act, u n d e r  
S e c t i o n  270, w h i c h  p r o v i d e  for t h i n g s  th a t  l e n d e r s  h a v e  
b e e n  w a n t i n g  for a l o n g  time, the r i g h t  t o  p a r t i c i p a t e  
i n  m a j o r  a s s o c i a t i o n  d e c i s i o n s .

(120)
A r t i c l e  III is m a n a g e m e n t  p r o v i s i o n .  W e  h a v e  n o w  
c r e a t e d  a c o m m u n i t y  a n d  n o w  w e  a r e  g o i n g  to o p e r a t e  it. 
M a n a g e m e n t ,  S e c t i o n s  300 t h r o u g h  500, i n c l u d e  the 
p o w e r s  of  the a s s o c i a t i o n ,  g i v i n g  b r o a d  a n d  f l e x i b l e  
r i g h t s  to the a s s o c i a t i o n  t o  e n f o r c e  a n d  d e v e l o p  the 
a c t i v i t i e s  of  the c o m m o n  i n t e r e s t  c o m m u n i t y .  It 
i n c l u d e s  s o m e  i n t e r e s t i n g  n e w  p o w e r s :  the r i g h t  to 
c o l l e c t  f i n e s  a n d  late c h a r g e s ;  the r i g h t  to sue a n d  b e  
sued; w h i c h  is a n  i n t e r e s t i n g  p r o b l e m  in some of the 
c o m m o n  i n t e r e s t  c o m m u n i t i e s  as w h e t h e r  t h e y  c a n  sue o n  
b e h a l f  o f  the o w n e r s .  It g i v e s  some v e r y  i n t e r e s t i n g  
a n d  p o w e r f u l  r e m e d i e s  in c o l l e c t i o n .  P r o b a b l y  o n e  of 
t he m o s t  u s e f u l  r e m e d i e s  t h a t  a r e  in the A c t  is the so 
c a l l e d  s u p e r l i e n ,  g i v i n g  the a s s o c i a t i o n  the r i g h t  to 
c o l l e c t  u p  to six m o n t h s  o f  r e g u l a r l y  b u d g e t e d  
a s s e s s m e n t s  t h a t  a c c r u e d  p r i o r  to c o m m e n c e m e n t  of
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c o l l e c t i o n  a h e a d  o f  f i r s t  m o r t g a g e s  on the p r o p e r t y .  
T h i s  g i v e s  a v ery, v e r y  s u b s t a n t i a l  f i n a n c i a l  v i a b i l i t y  
to t h e  a s s o c i a t i o n ,  h i g h  l e v e l s  of  cred i t ,  and the 
a b i l i t y  to o b t a i n  f unds q u i c k l y  a n d  e a s i l y  for the 
o p e r a t i o n s  of t h e  a s s o c i a t i o n .  It p r o v i d e s  p r o t e c t i o n  
o f  t h e  b o a r d  o f  d i r e c t o r s  f r o m  l i a b i l i t y ,  h o w e v e r ,  
i m p o s e s  u p o n  t h e  d e v e l o p e r  f i d u c i a r y  r e s p o n s i b i l i t i e s  
d u r i n g  t h e  p e r i o d  o f  d e v e l o p m e n t  c o ntrol.

It has a d e t a i l e d  p r o v i s i o n  o n  the t r a n s f e r  of  the 
a s s o c i a t i o n  c o n t r o l ,  w h i c h  w a s  not in the u n i f o r m  a c t  
b u t  a v e r s i o n  o f  it w a s  in the C o n n e c t i c u t  act, a n d  
th i s  p a r t i c u l a r  p r o v i s i o n  is a d o p t e d  fr o m  the F l o r i d a  
p r o v i s i o n s .  I t  has a d e t a i l  of  t h e  t r a n s f e r  of  s p e c i a l  
d e c l a r a n t  r i g h t s .  T h a t ' s  the d e v e l o p e r s '  r i g h t s  to 
u n d e r t a k e  a p r o j e c t  a n d  a l l o w s  a c o n s t r u c t i o n  l e n d e r  to 
b e  a s s i g n e d  t h e s e  d e v e l o p m e n t  righ t s ,  b u t  not u s e  them, 
a n d  t h e r e f o r e  n o t  b e  s u b j e c t  to l i a b i l i t y  a n d  t h e n  t h a w  
t h e m  out, as t h e y  say, a f t e r  the s u c c e s s o r  d e v e l o p e r  
c o m e s  a l o n g  a n d  g i v e s  the s u c c e s s o r  d e v e l o p e r  the 
l i a b i l i t i e s  a n d  n o t  e x p o s e  the lenders. It g i v e s  s o m e  
i n t e r e s t i n g  p r o v i s i o n s  o n  c o r p o r a t e  duti e s ,  i n c l u d i n g  
a s s i g n m e n t  of a s s e s s m e n t  o f  i n c o m e ,  a n e w  s o u r c e  of 
c r e d i t  for a s s o c i a t i o n s .  As p a r k i n g  lots are b e g i n n i n g  
to f a i l  a n d  r o o f s  n e e d  to be r e r o o f e d ,  a n d  m a j o r  
s t r u c t u r a l  c o m p o n e n t s  are n e e ded, the a b i l i t y  of the 
a s s o c i a t i o n  to b o r r o w  m o n e y  on  the a s s i g n m e n t s  
a s s e s s m e n t  i n c o m e  is n e c e s s a r y  and g i v e s  t h e m  t h i s  
s o u r c e  of  c r e d i t .  It has a d e t a i l e d  p r o v i s i o n  on  
i n s u r a n c e ,  w h i c h  is a m e s s  t h a t  h a s  n e e d e d  
c l a r i f i c a t i o n  s i n c e  the f i r s t  a c t  w a s  p r o m u l g a t e d .
T h e r e  is a r e l a t i v e l y  s i m p l i s t i c  a p p r o a c h ,  t h a t  is, the 
a s s o c i a t i o n  is o b l i g a t e d  to i n s u r e  w h a t  is it o b l i g a t e d  
t o  repair.

T h e r e  are two k i n d s  o f  c l a s s e s  o f  a s s o c i a t i o n s :  t h o s e  
w i t h  h o r i z o n t a l  b o u n d a r i e s ,  h a v e  c e i l i n g s  and floors, 
in w h i c h  case, a l l  b u i l d i n g s  a n d  i m p r o v e m e n t s ,  
i n c l u d i n g  the a r e a s  w i t h i n  the units, k i t c h e n  c a b i n e t s  
a n d  t h e  like, h a v e  to be  ins u r e d .  T h o s e  w i t h o u t  
h o r i z o n t a l  b o u n d a r i e s ,  t h a t  is, w i t h  no b o u n d a r y  t h a t  
i n t e r f e r e s  b e t w e e n  the c e n t e r  o f  t h e  e a r t h  a n d  the 
h e a v e n .  I ' m  t h i n k i n g  in t h a t  c a s e  as a h o u s e  lot, in 
w h i c h  c a s e  the i n s u r a n c e  o n l y  has to be on the c o m m o n  
e l e m e n t s  a n d  o p t i o n a l l y  the a s s o c i a t i o n  can c h o o s e  to 
i n s u r e  a l l  the b u i l d i n g s .

(156)
A r t i c l e  IV, a f t e r  w e  h a v e  the m a n a g e m e n t  c o m p l e t e d ,  is 
the p r o t e c t i o n  o f  the p u r c h a s e r s ,  S e c t i o n  510 and 
f o l l o w i n g .  It p r o v i d e s  for t w o  k i n d s  o f  c o n s u m e r  
p r o t e c t i o n  of  g r e a t  s u b s t a n c e  a n d  w o r k s  it t h r o u g h  
d i s c l o s u r e ,  t h a t  w o u l d  b e  it l i c e n s i n g  and r e g i s t r a t i o n  
t h a t  w o u l d  b e  due. Y o u  h a v e  a h e a v y  d i s c l o s u r e  
p r o v i s i o n  on  t h e  d e v e l o p e r  b y  the p r e p a r a t i o n  and



p r e s e n t a t i o n  o f  a p u b l i c  o f f e r i n g  s t a t e m e n t .  If it is 
a s i m p l e  s t r a i g h t  fo r w a r d ,  o n e  b u i l d i n g  c o n d o m i n i u m ,  
t h e r e  a r e  20 q u e s t i o n s  t h a t  h a v e  to b e  a n s w e r e d ,  l i k e  
t h e  q u i z  show. If it is a c o m p l e x  p r o j e c t ,  w h e r e  t h e r e  
is g o i n g  to b e  a n  a d d i t i o n  o f  units, o r  an a d d i t i o n  of 
land, or  d e v e l o p m e n t  r i g h t s  are r e s e r v e d  u n d e r t a k i n g  a 
c h a n g e  of the p r o j e c t ,  t h e r e  a r e  a d o z e n  m o r e  q u e s t i o n s  
t h a t  h a v e  b e  a n s w e r e d  to  p r e d i c t  t h e  d e v e l o p e r ' s  
a c t i o n s .  If t h e  p r o j e c t  is t i m e  share, t h e r e  a r e  four 
q u e s t i o n s  t h a t  are a d d e d  to t h e  p u b l i c  o f f e r i n g  
s t a t e m e n t  t h a t  h a v e  to b e  a n s w e r e d  w i t h  r e s p e c t  to t i m e  
s h a r e  a c t i v i t i e s  a n d  p l a n s .  If i t  is a c o n v e r s i o n  
b u i l d i n g ,  t h e r e  a r e  t h r e e  q u e s t i o n s  t h a t  m u s t  b e  
a n s w e r e d  h a v i n g  to do  w i t h  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  
o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  a t  t h e  t i m e  it is 
o f f e r e d  f o r  sale.

T h e  s e c o n d  a r e a  w h e r e  c o n s u m e r  p r o t e c t i o n  is p u t  in a 
m a j o r  area, is in r e s a l e s .  A  s e l l e r  o f  c o m m o n  i n t e r e s t  
c o m m u n i t y  u n i t  m u s t  o b t a i n  f r o m  h i s  o r  h e r  a s s o c i a t i o n  
a r e s a l e  c e r t i f i c a t e  a n d  d i s c l o s u r e  p a c k a g e .  It 
c o n s i s t s  o f  14 q u e s t i o n s  h a v i n a  to  do  w i t h  the 
f i n a n c i n g ,  t h e  f i n a n c i a l  v i a b i l i t y ,  l a w s u i t s  a n d  
m a t t e r s  h a v i n g  to d o  w i t h  t h e  o p e r a t i o n  o f  the 
c o n d o m i n i u m .  T h r e e  o f  w h i c h  a r e  r e a l l y  o p t i o n a l ,  t h a t  
is, i f  t h e r e  is a m u n i c i p a l  p r o j e c t  or  l i m i t e d  e q u i t y  
p r o j e c t  u n d e r  the c o - o p s ,  a n d  it h a s  to i n c l u d e  a 
d e c l a r a t i o n ,  t h e  b y l a w s  a n d  r u l e s  a n d  r e g u l a t i o n s .

(181)
A r t i c l e  V, w h i c h  is an e x t r a c t  a c t u a l l y  of A r t i c l e  I of 
the U n i f o r m  Act, c o n t a i n s  g e n e r a l  p r o v i s i o n s ,  a n d  
i n c l u d e s  o n e  of  the m o s t  i m p o r t a n t  p r o v i s i o n s ,  the 
d e f i n i t i o n s .  T h e  d e f i n i t i o n s  are v e r y  c a r e f u l l y  
s p e l l e d  o u t  a n d  as I e x p l a i n e d ,  o n e  of  the m o s t  
i m p o r t a n t  d e f i n i t i o n s  is the d e f i n i t i o n  of  the c o m m o n  
i n t e r e s t  c o m m u n i t y .  T h a t ' s  p r o b a b l y  w h e r e  w e  s h o u l d  
s t a r t  w i t h  w h a t  a c o m m o n  i n t e r e s t  comnninity is a n d  w h a t  
a u n i t  is.

T o  g i v e  y o u  an o u t l i n e  a n d  t h e  s c o p e  o f  the Act, I h a v e  
a few e x a m p l e s  of w h a t  I w o u l d  c o n s i d e r  the o u t l y i n g  
f r o n t i e r s  o f  the area. T h i s  a c t  c a n  c o v e r  a n d  p r o v i d e  
s o l u t i o n s  to p r o b l e m s .  O n e  o f  t h e  a r e a s  w o u l d  b e  o l d e r  
p e o p l e  in a n  a p a r t m e n t  w h o  w i s h  to  s t a b i l i z e  t h e i r  
h o u s i n g  costs. A p a r t m e n t s  c o u l d  b e  b o u g h t  as 
i n v e s t m e n t s  by r e l a t i v e s  u s i n g  g i f t s  as d o w n p a y m e n t  a n d  
c a n  u n d e r t a k e  some a d v a n t a g e o u s  e s t a t e  p l a n n i n g .
G r o u p s  of i n v e s t o r s  are i n t e r e s t e d  in c o m m e r c i a l  
p r o p e r t y ,  b u t  t h e y  h a v e  d i f f e r e n t  e q u i t y  i n t e r e s t s .
T h i s  h a s  b e c o m e  q u i t e  p r o m i n e n t  in  the m e d i c a l  f i e l d  
w h e r e  s o m e  of  the d o c t o r s  a r e  r e t i r i n g ,  some o f  t h e m  
w i s h  to r e m a i n  as i n v e s t o r s  a n d  s o m e  w i s h  to r e m a i n i n g  
as o w n e r  o c c u p a n t s .  T h e r e  m a y  b e  o w n e r - o c c u p a n c y .
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T h e r e  m a y  b e  i n d u s t r i a l  r e v e n u e  b o n d  fin a n c i n g .  T h e r e  
m a y  be t a x  e x e m p t  f i n a n c i n g .  T h e r e  m a y  b e  i n v e s t m e n t  
w i t h o u t  o c c u p a n c y .  T h e r e  m a y  b e  v a r i o u s  c o r p o r a t e  
e s t a t e  a n d  l i m i t e d  p a r t n e r s h i p  r e q u i r e m e n t s  i n d i c a t i n g  
e a c h  o f  the s e c t i o n s  o f  the g i v e n  p r o p e r t y .  It w o u l d  
b e  u s e f u l  if it w a s  d i v i d e d  i n t o  s e p a r a t e  o w n e r s h i p  
w i t h  f i n a n c i n g  c a p a b i l i t y .  T h e  A c r  p e r m i t s  th a t  a n d  
p e r m i t s  a w i d e  v a r i e t y  o f  f l e x i b i l i t y  in d o i n g  that.

P r e s e n t l y  d o i n g  t h a t  is the c i t y  ot N e w  Haven.
P r o v i d i n g  an o f f i c e  b u i l d i n g ,  a c i t y  hall, a p a r k i n g  
g a r a g e ,  a s h o p p i n g  c e n t e r ,  a n d  a n  u n d e r g r o u n d  h i g h w a y ,  
e a c h  h a v i n g  s e p a r a t e  o w n e r s h i p ,  s e p a r a t e  f i n a n c i n g  and 
t h e y  are t i e d  t o g e t h e r  u n d e r  c o m m o n  o w n e r s h i p  a c t i v i t y .  
It l o o k s  like, if it is d o n e  right, t h e y  are g o i n g  to 
g e t  a free c i t y  hall. S t a t e  b o n d  m o n e y  is p a y i n g  for 
t h e  hig h w a y ,  so it h a d  to h a v e  s e p a r a t e  o w n e r s h i p .  T h e  
s t a t e  h i g h w a y  d e p a r t m e n t  a c t u a l l y  o w n s  it, w h i l e  the 
p a r k i n g  g a r a g e  is o w n e d  b y  t h e  p a r k i n g  a u t h o r i t y .  T h e  
o f f i c e  b u i l d i n g  is o w n e d  b y  a p r i v a t e  i n v e s t m e n t  
d e v e l o p e r  w i t h  a c o m b i n a t i o n  o f  U r b a n  D e v e l o p m e n t  
A c c e p t a n c e  C o r p o r a t i o n  (UDAC) a n d  c e r t a i n  k i n d s  o f  
i n d u s t r i a l  r e v e n u e  f i n a n c i n g .  And, of course, c i t y  
h a l l  is o w n e d  b y  the c i t y  u s i n g  g e n e r a l  o b l i g a t i o n  b o n d  
f i n a n c i n g .  W e  h a d  to t i t l e  t h e m  a l l  s e p a r a t e l y .  W e  
h a d  to r e l a t e  it and t h e y  h a d  a s e r i e s  o f  c o m m o n  
e l e m e n t s  ju s t  to h o l d  t h e s e  t h i n g s  in the air. It: w a s  
d o n e  t h r o u g h  u s i n g  the C o m m o n  I n t e r e s t  O w n e r s h i p  A c t  as 
a m e t h o d  of f i n a n c i n g  this.

I n d u s t r i a l  h i g h  t e c h n o l o g y  p a r k s  are n o w  in a s i t u a t i o n  
w h e r e  t h e y  r e q u i r e  a r c h i t e c t u r a l  c o n t r o l s .  T h e y  
i n c o r p o r a t e  c o m m o n  u t i l i t i e s ,  p r i v a t e  s l o p e s  a n d  o p e n  
space, life s tyle a m e n i t i e s  a n d  m a t t e r s  o f  th a t  n a t u r e .  
I n d u s t r i a l  p e o p l e  or h i g h  t e c h n o l o g y  p e o p l e  w i l l  not 
run and m o v e  in w h e r e  t h e s e  c o n t r o l s  exist. U n d e r  
c o m m o n  i n t e r e s t  c o m m u n i t i e s  the A c t  p e r m i t s  a r e a s o n e d  
m e t h o d  o f  c o m b i n i n g  the c o m m o n  f a c i l i t i e s .

S t u d e n t  h o u s i n g ,  a p a r t m e n t s  in the v i c i n i t i e s  o f  
u n i v e r s i t i e s ,  are b u i l t  b y  p r i v a t e  i n v e s t o r s  a n d  s o l d  
to p a r e n t s  w h o  th e n  g i v e  the c h i l d r e n  the rent. T h e y  
h a v e  the d e p r e c i a t i o n  s h e l t e r ,  r e a l l o c a t i o n  i n c o m e  to 
c h i l d r e n  th a t  c a n  be  a g o o d  i n v e s t m e n t .  T h e s e  are 
o c c u r r i n g  all o v e r  the co u n t r y .

M u n i c i p a l  a n d  l o c a l  g o v e r n m e n t  p r o t e c t i o n .  W h e r e  
m u n i c i p a l  (indiscernible) a m e n i t i e s  s u c h  as f r a g i l e  w e t  
l a n d s  a n d  e c o - s v s t e m s ,  p r o t e c t i o n s  o f  d r a i n a g e  sys t e m s ,  
d e t e n t i o n  b a s i n  and s t r e a m  e n c r o a c h m e n t  zones, h i s t o r i c  
facades, a n d  c e n t r a l  s e w e r  s ystems. A l l  r e q u i r e  c o m m o n  
m a i n t e n a n c e ,  c o m m o n  c o n t r o l ,  a n d  f i n a n c i a l l y  v i a b l e  
a s s o c i a t i o n s .  Th i s  A c t  g i v e s  f i n a n c i a l l y  v i a b l e  
a s s o c i a t i o n  so t h a t  the m u n i c i p a l i t y  c a n  be a s s u r e d  o f  
the c o n t i n u e d  m a i n t e n a n c e  o f  t h e s e  a m e n i t i e s  at the



e x p e n s e  o f  the p a r t i c u l a r  p r o p e r t i e s  t h a t  a r e  c r e a t i n g  
t h e  b u r d e n .
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M a r i n a  c o n d o m i n i u m s .  I n t e r e s t i n g  issue. T h e y  a r e  n o t  
a n  a p a r t m e n t ,  b e c a u s e  t h e y  a r e  n o t  in a c l o s e d  s p a c e  
w i t h i n  a b u i l d i n g  as the o l d  a c t  r e q u i r e d .  T h e y  are a 
slip. T h e y  a r e  a c t u a l l y  a p o r t i o n  o f  r e p a r a t i o n  
r i g h t s .  A  v e r y  i n t e r e s t i n g  m e t a p h y s i c a l  c o n c e p t  w h i c h  
is a u n i t  w i t h  c o m m o n  m a i n t e n a n c e .  T h e  c o n s u m e r  w o u l d  
p u r c h a s e  t h e  u p l a n d s  as t e n a n t s  i n  c o m m o n  o r  as a 
c o n d o m i n i u m .  T h e  s l i p s  w o u l d  b e c o m e  un i t s .  C o n s u m e r s  
w o u l d  p u r c h a s e  t h e s e  in o r d e r  to g e t  s t a b i l i t y  of and 
a s s u r a n c e s  o f  a slip, p a r t i c u l a r l y  w h e r e  t h e y  a r e  
r e s t r i c t e d .  A l t h o u g h ,  i n  m a n y  cases, t h e r e  s e e m s  to b e  
l i t t l e  c h a n c e  o f  e q u i t y  g r o w t h ,  t h e  v a l u e s  a r e  g o i n g  u p  
a n d  o b v i o u s l y  b e c a u s e  t h e r e  is m o r e  v a l u e  o f  the 
i n c r e m e n t s  o f  the m a r i n a s ,  t h e n  t h e r e  is v a l u e  f r o m  a 
c a s h  fl o w  b a s i s ,  a n d  so we  a r e  f o r m i n g  a n u m b e r  of 
those. T h e y  a l l  can be m i x e d .  P r e s e n t l y ,  in s o m e  24 
p r o j e c t s  I d i d  l a s t  y ear, o v e r  h a l f  of t h e m  had m i x e d  
uses: p r o f e s s i o n a l  un i t s ,  m a r i n a  un i t s ,  c o m m e r c i a l  
u n i t s ,  m i x e d  i n  w i t h  r e s i d e n t i a l .  T h e  c o m m o n  i n t e r e s t  
a c t  p e r m i t s  t h i s  a n d  a l l o w s  t h e  d o c u m e n t s  to b e  
d e v e l o p e d .

T h a t ' s  some o f  the t h i n g s .  It is n o t  j u s t  an a p a r t m e n t  
act. I t ' s  an a c t  t h a t  h a s  a g r e a t  d e a l  of  e x c i t e m e n t .  
It's a b o l d  v e n t u r e  a n d  I c e r t a i n l y  c o m m e n d  it t o  y o u r  
f a v o r a b l e  c o n s i d e r a t i o n .  I t h i n k  at t h i s  t i m e  I w o u l d  
like t o  c o n s i d e r  it o n  a s e c t i o n - b y - s e c t i c n  b a s i s  a n d  
I' l l  t u r n  it o v e r  to Bill.

U 4 4 )
B i l l  M c N a l l :  T h a n k  you, Mr. C h a i r m a n .  A f t e r  h e a r i n g

e v e r y t h i n g  t h a t  can be  d o n e  w i t h  the n e w  act, I ' m  
e m b a r r a s s e d  to say t h a t  u n d e r  the o l d  act, I h a v e  
c l i e n t s  t h a t  c o m e  to t a l k  w i t h  m e  a b o u t  the p r o b l e m s  
t h e y  h a v e  in t h e i r  a s s o c i a t i o n s ,  a n d  b e c a u s e  an 
a s s o c i a t i o n  m a y  be a PUD, for e x a m p l e ,  I c a n ' t  g i v e  
t h e m  a n y  help. P U D s  s i m p l y  are n o t  c o v e r e d  b y  o u r  
s t a t u t e s .  O u r  s t a t u t e s  o n l y  a p p l y  to condominium.- in 
the t r a d i t i o n a l  s e n s e  a n d  t h e r e  is no  c a s e  law in o u r  
state. T h e r e  are no  r e g u l a t i o n s ,  so I a m  a f r a i d  t h a t  
if the a s s o c i a t i o n  I ' m  t r y i n g  to d e a l  w i t h  is a PUD I 
s i m p l y  h a v e  no p l a c e  to go  for i n f o r m a t i o n .

I w o u l d  a l s o  li k e  to p o i n t  o u t  t h a t  m o s t  of  o u r  c u r r e n t  
s t a t u t e  has l i t e r a l l y  no h e l p  for a s s o c i a t i o n s  t h a t  a r e  
h a v i n g  m a n a g e r a l  p r o b l e m s  in t h e  d a y - t o - d a y  p r o b l e m  
s o l v i n g  t h a t  t h e  b o a r d  of d i r e c t o r s  and a s s o c i a t i o n  
m a n a g e r s  h a v e  to face. A m o n g  t h e s e  i s s u e s  s o m e t i m e s  
y o u  fi n d  t h a t  the a s s o c i a t i o n  w a s  n e v e r  p r o p e r l y  f o r m e d  
b y  the d e v e l o p e r .  T h e  u n i t s  h a v e  b e e n  sold. T h e



d e c l a r a t i o n  r e q u i r e s  a u t o m a t i c  m e m b e r s h i p  in t h ose 
un i t s .  T h e  c o r p o r a t i o n  p r o c e s s  h a s  n e v e r  o c c u r r e d .
T h e  a s s o c i a t i o n  h a s  g o n e  on, a n d  n o w  the u n i t  o w n e r s  
a r e  t a k i n g  o v e r  a n d  t r y i n g  no f i n d  o u t  w h a t ' s  h a p p e n e d  
to the m o n e y .  T h e y  a r e  t r y i n g  t o  fi n d  o u t  w h a t  t h e i r  
r i g h t s  are. T h e y  are t r y i n g  to f i g u r e  o u t  w h y  it is 
t h e y  are n o t  m e m b e r s  of an  a s s o c i a t i o n .  T h e  s t a t u t e s  
s i m p l y  d o  n o t  s p e a k  to t h o s e  t y p e  o f  p r o b l e m s .  A l l  
t h e s e  p r o b l e m s  h a v e  b e e n  a d d r e s s e d  in  t h e  n e w  a c t  a n d  
m o r e .  I h a v e  n u m e r o u s  e x a m p l e s  t h a t  I c a n  s h a r e  w i t h  
y o u  a n d  s h o u l d  p r o b a b l y  d o  so as w e  g o  t h r o u g h  s p e c i f i c  
p o r t i o n s  o f  t h e  bill.

I a m  in f a v o r  o f  t h e  n e w  a c t  b e c a u s e  it s i m p l y  g i v e s  m e  
some t r e m e n d o u s  f l e x i b i l i t y  to h e l p  t h e  a s s o c i a t i o n s  
t h a t  I ' m  w o r k i n g  w ith, e i t h e r  a f t e r  t h e  fact o r  t r y i n g  
t o  s o l v e  p r o b l e m s  t h a t  the a s s o c i a t i o n  i t s e l f  has.
W h e r e  if I ' m  r e p r e s e n t i n g  r e a l t o r s ,  w h o  I t h i n k  h a v e  
s o m e  s u b s t a n t i a l  p r o t e c t i o n s  u n d e r  t h i s  act, I c a n  
a s s i s t  them, o r  for t h a t  m a t t e r ,  d e v e l o p s  , in 
a v o i d i n g  p r o b l e m s  t h a t  I k n o w  w i l l  c o m e  u p  at a l a t e r  
p o i n t  in time. L a s t  b u t  n o t  least, I w o u l d  li k e  to 
p o i n t  o u t  t h a t  I t h i n k  the n e w  a c t  is a s u b s t a n t i a l  
h e l p  to t h e  A l a s k a  H o u s i n g  F i n a n c e  C o r p o r a t i o n  w h o  is 
a s k e d  to Iook at p r o j e c t s  t h a t  a r e  n o t  c o v e r e d  b y  any 
s t a t u t o r y  g u i d e l i n e s ,  a n d  a r e  a s k e d  to a s s i s t  in  t h e  
d e v e l o p m e n t  o f  t h o s e  p r o j e c t s  w i t h o u t  a p p r o p r i a t e  
s t a t u t o r y  g u i d e l i n e s .  I s i m p l y  d o n ' t  k n o w  h o w  A H F C  is 
g o i n g  to b e  a b l e  t o  do t h a t  w i t h o u t  g e t t i n g  i n t o  t h e  
r e g u l a t i o n  d r a f t i n g  p r o c e s s .  I t h i n k  t h a t  this n e w  act 
w i l l  a l s o  h e l p  s u b s t a n t i a l l y  at th a t  level. T h a n k  you.

(281)
S e n a t o r  Rodey: J u s t  a r e m i n d e r  t o  o t h e r  m e m b e r s  o f  the

C o m m i t t e e  t h a t  we  a r e  o n  T e l e c o n f e r e n c e .  A  n u m b e r  of 
o u r  c o n s t i t u e n t s  i n  A n c h o r a g e  a n d  M a t - S u  V a l l e y  are 
l i s t e n i n g  and if w e  c o u l d  u s e  o u r  m i c r o p h o n e s  w h e n  we  
t a l k  it w o u l d  b e  v e r y  h e l p f u l .  T h e r e  a r e  a n u m b e r  of  
p r o p o s e d  a m e n d m e n t s  to the b i ll. H a v e  y o u  h a d  a c h a n c e  
to r e v i e w  t h e m ?

Buck: Yes.

R o d e y :  W e  h a v e  t a l k e d  p r e v i o u s l y  a b o u t  the A c t  a n d
g o t  a v e r y  g o o d  o v e r v i e w  of the act. A n d  p e r h a p s  it 
w o u l d  be a p p r o p r i a t e  at this time, b e c a u s e  it is a 
u n i f o r m  act, to t a l k  a b o u t  some o f  the c h a n g e s  t h a t  
m a k e  it a n o n u n i f o r m  act, a t  l e a s t  in t h a t  sense.

Buck: T h e r e  v/e re a n u m b e r  of  c h a n g e s .  I c a n ' t  p u l l  t h e m
a l l  o u t  f r o m  t h e  u n i f o r m  act. G e n e r a l l y ,  w e ' v e  m a d e  
some c o m p a r i s o n s  f r o m  the act. T h e r e 're some o t h e r  
c h a n g e s ,  h o w e v e r ,  the a c :  i t s e l f  is s t i l l  s u b s t a n t i a l l y  
u n i f o r m  w i t h  r e s p e c t  to i n t e r s t a t e  c o m m e r c e ,  forms and
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a c t i v i t i e s .  T h e  p r o p o s e d  c h a n g e s ,  p e r h a p s  we c o u l d  do 
t h e m  w h e n  w e  g o  o n  a s e c t i o n  b y  s e c t i o n  bases, or w e  
c o u l d  s u g g e s t  t h a t  t h e y  b e  i n t r o d u c e d  and d e s c r i b e d  in 
w h o l e .  T a k i n g  t h e m  o u t  of  c o n t e x t  do e s  tend to m a k e  it 
a l i t t l e  d i f f i c u l t  to d e a l  w ith.

S e n a t o r  Ha l f o r d :  Mr. C h a i r m a n ,  t h e r e  is o n e  set of  c h a n g e s
t h a t  w a s  in o u r  p a c k e t  a n d  w e  a l s o  h a v e  a n o t h e r  set of 
c h a n g e s  t h a t  are s o m e w h a t  r e l a t e d  to d r a f t i n g  in t h e  
s e c o n d  h a n d o u t .  I d o n ' t  k n o w  w h e t h e r  we  s h o u l d  m a y b e  
go t h r o u g h  s e c t i o n  b y  se c t i o n ,  b u t  I t h i n k  t h a t  t h e y  
k n o w  w h e r e  t h o s e  c h a n g e s  apply. If t h e y  c o uld p o i n t  
t h e m  o u t  to us  as t h e y  go t h r o u g h  t h a t  s e c t i o n  t h e n  we  
c o u l d  r e q u e s t  t h a t  t h e  s u b s t i t u t e  to i n c l u d e  a l l  the 
c h a n g e s .

R odey: S e n a t o r  K e l l y .

S e n a t o r  Kelly: I ' m  u n d e r  the i m p r e s s i o n  th a t  the f i rst
p a g e s  of c h a n g e s  a r e  i n c o r p o r a t e d  in the s e c o n d  p a g e s  
of cha n g e s .  Is t h a t  c o r r e c t ?  T h e  s e c o n d  set o f  
c h a n g e s  c o n t a i n s  a l l  the c h a n g e s  w e ' r e  l o o k i n g  at?

B uck: I ha v e  one set o f  c h a n g e s ,  t h a t  is correct.

H a l f o r d :  Yes. T h e  s e c o n d  set o f  c h a n g e s  i n c l u d e s  the f irst
set o f  c h a n g e s .  W e  c a n  g o  t h r o u g h  the s e c t i o n a l  
a n a l y s i s  w i t h  the c h a n g e s  a n d  t h e  b i l l  at the same 
time. I t h i n k  w e ' r e  a l l  f a m i l i a r  w i t h  the c h a n g e s .

R odey: P e r h a p s  t h e  b e s t  w a y  to d o  thc.t is to s t art out
at the b e g i n n i n g ,  as y o u  say, a n d  go t h r o u g h  the end.

Buck: W h a t  B i l l  a n d  I s o r t  o f  a g r e e d  to do  w a s  go t h r o u g h
, the s e c t i o n s  a n d  he w i l l  c c m e  u p  w i t h  s p e c i f i c  A l a s k a  

e x a m p l e s  to w h i c h  t h e s e  w o u l d  apply. I'll d i s c u s s  the 
r e l a t i o n s h i p  o f  the u n i f o r m  a c t  a n d  p e r h a p s  s o m e  o f  the 
d r a f t i n g  r e a s o n s  for c o m i n g  up w i t h  this p a r t i c u l a r  
p r o v i s i o n .

T h e  f irst s e c t i o n  w h i c h  is S e c t i o n  3 4 . 0 8 . 0 1 0 ,  G e n e r a l  
A p p l i c a b i l i t y ,  is a u n i f o r m  p r o v i s i o n  and it i n d i c a t e s  
e s s e n t i a l l y  t h a t  the a c t  is a p p l i c a b l e  to all c o m m o n  
i n t e r e s t s  c o m m u n i t i e s  a f t e r  its e f f e c t i v e  date. T h e  
p r o v i s i o n s  of  the e x i s t i n g  law d o  n o t  a p p l y  to c o m m o n  
i n t e r e s t  c o m m u n i t i e s  a f t e r  the e f f e c t i v e  d a t e  o f  th i s  
act. T h e  e x i s t i n g  law, p u r s u a n t  to a c h a n g e  t h a t  w e  
a re submitting., w i l l  not be r e p e a l e d .  It s t i l l  e x i s t s .  
It is the e n a b l i n g  s t a t u t e  for e x i s t i n g  c o n d o m i n i u m s .  
C o n n e c t i c u t  w e n t  t h r o u g h  the h o r r i b l e  e x p e r i e n c e  in 
1976 of i n a d v e r t e n t l y  r e p e a l i n g  the o l d  c o n d o m i n i u m  law 
at the t i m e  t h e y  p a s s e d  t h e  n e w  one, h a v i n g  the n e w  o n e  
o n l v  e f f e c t i v e  for c o n d o m i n i u m s  d e c l a r e d  a f t e r  its 
e f f e c t i v e  date. T h u s  l e a v i n g  300 p r o j e c t s  w i t h  no
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e n a b l i n g  s t a t u t e  at  all. It w a s  c h a o s  and n i n e  m o n t h s  
l a t e r  t h e  l e g i s l a t u r e  c u r e d  it. T h e r e f o r e ,  one o f  the 
r e c o m m e n d e d  c h a n g e s  to t h e  b i ll, b e f o r e  you, is t h a t  
y o u  do n o t  r e p e a l  t h e  e x i s t i n g  h o r i z o n t a l  p r o p e r t i e s  
act. Y o u  f o l l o w  the a p p l i c a b i l i t y  p r o v i s i o n  as 
s u g g e s t e d ,  i n d i c a t i n g  t h a t  t h e  p r o v i s i o n s  o f  the 
e x i s t i n g  a c t  d o  n o t  a p p l y  to c o m m o n  i n t e r e s t  
c o m m u n i t i e s  c r e a t e d  a f t e r  its e f f e c t i v e  d a t e  a n d  it 
s t i l l  r e m a i n s  o n  the bo o k s .

Rodey: A  q u e s t i o n  on the a p p l i c a b l e  l a w  r e g a r d i n g  t h o s e
p r o j e c t s  w h i c h  , b e e n  c r e a t e d  a n d  are f u n c t i o n i n g .

Bu ck: T h e  a p p l i c a b i l i t y  is p i c k e d  u p  in  s e c t i o n  40.
P e r h a p s  we  c a n  ju m p  o v e r  20 a n d  30, b e c a u s e  of the 
a p p l i c a b i l i t y  o f  t h e  p o r t i o n s  o f  t h i s  a c t  to e x i s t i n g  
c o m m u n i t i e s .  I ' l l  g o  o v e r  t h a t  a n d  list, w h a t  I c a l l  
th e  s e c t i o n  40 s e c t i o n s .  P o r t i o n s  of t h i s  a c t  a p p l y  to 
e x i s t i n g  c o m m u n i t i e s  a n d  s o l v e  so m e  of the p r o b l e m s  
w h i c h  B i l l  w i l l  c o m e  to.

«
W i t h  t h e  C h a i r m a n ' s  p e r m i s s i o n ,  I' l l  c o v e r  20 a n d  30 
q u i c k l y  a n d  w e  c a n  g o  to 40 w h i c h  w i l l  t a k e  some 
d i s c u s s i o n .

Rodey: P l e a s e  do. Y o u  h a v e  the b r o a d e s t  p o s s i b l e  l a t i t u d e
i n  e x p l a i n i n g  this. Y o u  ai t h e  e x p e r t ,  w e ' r e  not, a n d  
w e  w i l l  be g u i d e d  b y  y o u r  e x p e r i e n c e .

Buck: T h a n k  you. S e c t i o n  20, A p p l i c a b i l i t y  of S m a l l
C o o p e r a t i v e s ,  i n d i c a t e s  t h a t  if the c o o p e r a t i v e  
c o n t a i n s  o n l y  u n i t s  r e s t r i c t e d  to n o n r e s i d e n t i a l  u s e  o r  
c o n t a i n s  n o  m o r e  t h a n  12 u n i t s ,  a n d  is n o t  s u b j e c t  to  
any d e v e l o p m e n t  r i g h t s ,  a n d  n o t  s u b j e c t  to any 
f i n a n c i n g  f r o m  A H FC, it is o n l y  s u b j e c t  to 
S e c t i o n s  720 730, a n d  740. W e ' r e  p r o p o s i n g  an
a m e n d m e n t  to a d d  720 in there. T h e  u n i v e r s a l  s e c t i o n s  
w h i c h  are at t h e  b a c k  of  t h e  a c t  a r e  v e r y  i m p o r t a n t  a n d  
at  th i s  p o i n t  w e ' l l  s k i p  to t h e m  to g i v e  you an i d e a  
w h a t  t h e y  are.

T h e y  e s s e n t i a l l y  i n c l u d e  t h o s e  p a r t i c u l a r  p r o v i s i o n s  
t h a t  s h o u l d  a p p l y  to a l l  c o m m o n  i n t e r e s t  c o m m u n i t i e s  no 
m a t t e r  h o w  l a r g e  t h e y  are, h o w  s m a l l  t h e y  are, 
r e s i d e n t i a l  o r  n o n r e s i d e n t i a l  a n d  n o  m a t t e r  w h a t  t h e i r  
s t r u c t u r e  is.

T h e r e  are s e p a r a t e  t i t l e s  a n d  t a x a t i o n  (34.08.720), 
i n d i c a t i n g  th a t  e a c h  unit, no m a t t e r  h o w  it is 
s t r u c t u r e d ,  as a c o n d o m i n i u m  u n i t  o r  a p l a n n e d  
c o m m u n i t y  u n i t  is s e p a r a t e l y  t a x a b l e .  It a l s o  p r o v i d e s  
in c a s e s  o f  a c o n d o m i n i u m ,  in a p l a n n e d  c o m m u n i t y ,  t h a t  
t h e r e  is no s e p a r a t e  t a x  b i l l  for the c o m m o n  e l e m e n t s .  
T h i s  has b e e n  a p r o b l e m .  T h e  C o m m u n i t y  A s s o c i a t i o n  
I n s t i t u t e  f e e l s  t h a t  t h r o u g h o u t  the c o untry, w h e r e
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p e o p l e  a r e  a s s e s s e d  the f u l l  v a l u e  o f  a h o u s e  in a 
p l a n n e d  u n i t  d e v e l o p m e n t ,  a n d  t h e n  t h e  t o w n  w i l l  t a x  
the c o m m o n  e l e m e n t s  w h i c h  a r e  o b v i o u s l y  i n c l u d e d  in the 
v a l u e  o f  the h o u s e .  A f t e r  g r e a t  a r g u m e n t s ,  u s u a l l y  in 
a l m o s t  e v e r y  case, the t o w n  m u n i c i p a l  t a x  a s s e s s o r  has 
b e e n  p e r s u a d e d  to r e d u c e  t h e  a s s e s s m e n t  o n  the c o m m o n  
e l e m e n t s  to a n  n o m i n a l  a m o u n t  b e c a u s e  he is p i c k i n g  up 
the t a x e s  i n  t h e  h o u s e  t a x e s .  T h i s  s e t t l e s  t h a t  
p r o b l e m ,  c l e a r  and s i m ple. It j u s t  says th a t  t h e r e  are 
no  t a x e s  on t h e  c o m m o n  e l e m e n t s .

C o o p e r a t i v e s  a r e  t r e a t e d  s o m e w h a t  d i f f e r e n t l y  in the 
u n i v e r s a l  sec t i o n ,  b e c a u s e  o b v i o u s l y  t h e r e  is a s i n g l e  
t a x  b i l l  for the w h o l e  c o o p e r a t i v e .  T h e  unit is n o t  
for t a x a t i o n  p u r p o s e s ,  c o n s i d e r e d  to b e  separate.
T h e r e  is a s i n g l e  b i l l ,  a n d  in the c o n c e p t  of c r e d i t  
p o o l s , w h e r e  e v e r y b o d y  p o o l s  t h e i r  c r e d i t  in a 
c o o p e r a t i v e ,  t h i s  is a s l i g h t  d i f f e r e n c e  b e t w e e n  the 
f u n c t i o n s  of t h e  c o o p e r a t i v e  a n d  the c o n d o m i n i u m .  T h i s  
u n i v e r s a l  s e c t i o n  is o n  p a g e  76, s e c t i o n  720.

T h e r e  is a n o t h e r  i m p o r t a n t  p r o v i s i o n ,  a l t h o u g h  w i t h  
r e s p e c t  to t h e  s m a l l  p o r t i o n s  t h e r e  is no p r o b l e m .  If 
t d e v e l o p e r  h a s  r e s e r v e d  d e v e l o p m e n t  r i g hts, t h a t  is 
t h e  r i g h t  to u n i l a t e r a l l y  c h a n g e  the p r o j e c t  b y  a d d i n g  
u n i t s ,  s u b t r a c t i n g  u n i t s ,  w i t h d r a w i n g  u n i t s  or 
s u b d i v i d i n g ,  t h a t  p o r t i o n  o n  w h i c h  a d e v e l o p m e n t  r i g h t  
is r e s e r v e d  is s e p a r a t e l y  t a x e d  a n d  a s s e s s e d  a g a i n s t  
the d e c l a r a n t  a n d  t h e  d e c l a r a n t  a l o n e  is liable. It's 
p a r t  of the t h e  o v e r a l l  s t r u c t u r e  a n d  it is a l s o  p a r t  
of t h e  r e a s o n  t h a t  the d e c l a r a n t  w a n t s  to get r i d  of 
th e  d e v e l o p m e n t  r i g h t s  as s o o n  as t h e y  h a v e  u s e d  them, 
t h a t  is to c r e a t e  t h e  u n i t s , w i t h d r a w  the land or  d o n e  
w h a t e v e r  t h e y  p r e d i c t e d  t h e y  w o u l d  do, b e c a u s e  t h e y  a r e  
l i a b l e  f o r  e x p e n s e s  a n d  t a x e s  on  it.

A n d  f inally, if t h e r e  is no u n i t  o w n e r  o t h e r  t h a n  the 
d e c l a r a n t ,  t h e  e s t a t e  is t a x e d  as a w h o l e ,  in t h e  same 
w a y  it w o u l d  b e  t a x e d  no m a t t e r  if it w a s  a n o t h e r  form. 
So if t h e r e  is a d e c l a r a t i o n  on t h e  l a n d  r e c o r d s ,  the 
e s t a t e  is t a x e d  in the s a m e  way. T h e  w h o l e  e s t a t e  is 
t a x e d  in the sa m e  w a y  it w o u l d  b e  t a x e d  if it w e r e  an 
a p a r t m e n t  b u i l d i n g  or  w h a t e v e r  u n t i l  t h e r e  is a u n i t  
sold.

H a l f o r d :  Is t h a t  t h e  w a y  t h e y  a r e  c u r r e n t l y  t a x e d  in
A n c h o r a g e  for e x a m p l e ?

M c N a l l :  T h e  d o c u m e n t s  t h a t  I h a v e  s e e n  f r o m  the A n c h o r a g e
M u n i c i p a l i t y  i n d i c a t e  t h a t  t h e r e  is a t a x  b i l l  
g e n e r a t e d ,  a n d  t h e r e  is m  f a c t  a tax a s s e s s e d .  If the 
a s s o c i a t i o n  m a n a g e r  is o n  t o p  of it, he  w i l l  go d o w n  
a n d  t a l k  to t h e  M u n i c i p a l i t y ,  w h o  w i l l  t h e n  r e d u c e  t h a t  
t o  zero.



H a l f o r d :  S o  the M u n i c i p a l i t y  has a g r e e d  w i t h  this
p o s i t i o n  in t e r m s  o f  a l l o c a t i n g  t h a t  t a x  f r o m  the 
c o m m o n  a r e a s  to the i n d i v i d u a l  u n i t s .

M c N a l l :  Yes. a c c o r d i n g  to the t w o  e x p e r i e n c e s  I h a v e  had.

R odey: We  s h o u l d  g e t  a f o r m a l  s t a t e m e n t  f r o m  the a s s e s s o r ' s
o f f i c e  a n d  it w o u l d  b e h o o v e  u s  to a l s o  c o n t a c t  t h e  
o t h e r  m u n i c i p a l i t i e s  t h a t  w o u l d  o r  c o u l d  le v y  p r o p e r t y  
o n  c o o p e r a t i v e  h o u s i n g  a n d  r e c e i v e  a s t a t e m e n t  f r o m  
them.

H a l f o r d :  W e  d o n ' t  n e c e s s a r i l y  w a n t  to  k n o w  w h e t h e r
t h e y  w o u l d  li k e  to b e  a b l e  to t a x  b o th. W e  w a n t  to
k n o w  w h a t  t h e y  are d o i n g  a n d  w h a t  t h e y  e n d  up in c o u r t
a b l e  to do u n d e r  e x i s t i n g  law.

Buck: U n d e r  the c o n d o m i n i u m  s t a t u t e s ,  s i n c e  the c o m m o n
e l e m e n t s  are n o t  o w n e d  b y  a n y o n e  e x c e p t  u n i t  owners, 
t h e r e  is no s e p a r a t e  t a x  o n  c o m m o n  e l e m e n t s  in 
c o n d o m i n i u m s .  I h a v e  s e e n  t a x  a s s e s s o r s  try to do  t h a t  
too, set a t a x  for t h e  c l u b  h o u s e  e v e n  t h o u g h  it is
o w n e d  b y  e v e r y b o d y  else. So e s s e n t i a l l y  w h a t  w e  are
d o i n g  is u n i f y i n g  the t r e a t m e n t  o f  c o n d o m i n i u m s  a n d  
p l a n n e d  c o m m u n i t i e s  so t h a t  t h e r e  is a t a x  b i l l  o n  the 
u n i t  a n d  t h e r e  is n o t  o n  t h e  c o m m o n  e l e m e n t s .  T h e  
w h o l e  c o n c e p t  o f  u n i f y i n g  t h e s e  f orms o f  o w n e r s h i p s  is 
e v i d e n c e d  here. In s u b s e c t i o n  D, o f  t h e  u n i v e r s a l  
s e c t i o n  (34.08.720) i n d i c a t i n g  as I stated, is a s h e l f  
c o n v e r s i o n .  If no u n i t s  h a v e  b e e n  s o l d  it w o u l d  be 
t a x e d  as a n y  u n i t a r y  p r o p e r t y .

T h e  a p p l i c a b i l i t y  o f  l o c a l  o r d i n a n c e s ,  r e g u l a t i o n s  a n d  
b u i l d i n g  c o d e s  i n d i c a t e s  t h a t  a b u i l d i n g  co d e  c a n n o t  
i m p o s e  a r e q u i r e m e n t  o n  a s t r u c t u r e  in a c o m m o n  
i n t e r e s t  c o m m u n i t y  t h a t  t h e  b u i l d i n g  c o d e  c a n n o t  i m p o s e  
in a p h y s i c a l l y  i d e n t i c a l  d e v e l o p m e n t .  T h u s  if it is 
a n  a p a r t m e n t  house, it ' s  an  a p a r t m e n t  house, it ' s  an 
a p a r t m e n t  h o u s e ,  it d e e s  n o t  m a t t e r  w h e t h e r  it is o w n e d  
b y  13 o r t h o d o n t i s t s  f r o m  B r o o k l y n  o r  o w n e d  as a 
c o n d o m i n i u m  o r  o w n e d  as a c o o p e r a t i v e  or  as a p l a n n e d  
c o m m u n i t y .  T h e  same c o d e  r e q u i r e m e n t s  a p p l y  a c r o s s  the 
boa r d .  T h i s  d o e s  n o t  w a i v e  the c o d e  r e q u i r e m e n t s ,  b u t  
it d o e s  in fact, m e a n  t h a t  the c o d e  w i l l  n o t  p u t  
a d d i t i o n a l  b u r d e n s ,  s u c h  as e x t r a  f i r e  w a l l s ,  m e r e l y  
b e c a u s e  of t h e  f o r m  o f  o w n e r s h i p .  T h e  i d e a  b e i n g  
u n i f i e d  m a n a g e m e n t ,  u n i f i e d  c o n t r o l  of the p r o j e c t  is 
p r o v i d e d  in a l l  forms.

Rodey: L e t  m e  g e t  b a c k  to m y  o r i g i n a l  q u e s t i o n  w h i c h  was,
t h e  a p p l i c a b i l i t y  o f  t h i s  a c t  to  t h o s e  c o n d o m i n i u m s  
t h a t  a r e  p r e s e n t l y  in e x i s t e n c e .  A c t u a l l y  the m o s t  
i m p o r t a n t  t h i n g  is t h e  m a n a g e m e n t  s t r u c t u r e .  O n e  t h a t  
Mr. M c N a l l  has h a d  a g r e a t  d e a l  of e x p e r i e n c e  with.
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T h e  q u e s t i o n  w i l l  b e  a s k e d  b y  c o n s t i t u e n t s  of  m i n e  and 
by  t h e  r e a l  e s t a t e  c o m m u n i t y  a n d  d e v e l o p e r s :  " H o w  w i l l  
t h i s  e f f e c t  t h e  m a n a g e m e n t  a n d  o p e r a t i o n  of e x i s t i n g  
c o n d o m i n i u m  p r o j e c t s  and l i a b i l i t i e s  of  all p a r t i e s  
i n v o l v e d ? "

(478)
B u c k :  B e c a u s e  b y  v i r t u e  of  w h a t  I d e s c r i b e d  as the

u n i v e r s a l  s e c t i o n s ,  t h e s e  p a r t i c u l a r  p r o v i s i o n s ,  
S e c t i o n s  720, 730 a n d  740 a r e  o n e  o f  s e c t i o n  40 
s e c t i o n s  a p p l y i n g  to o l d  c o n d o m i n i u m s ,  c o o p e r a t i v e s  a n d  
p l a n n e d  c o m m u n i t i e s ,  a n d  t h u s  it w i l l  s e t t l e  e l e m e n t s  
w i t h  r e s p e c t  to  o l d  p r o j e c t s .  It c a n n o t ,  h o w e v e r ,  
o v e r r i d e  t h e  d e c i s i o n  o f  a n  e x i s t i n g  d o c u m e n t ,  b u t  w i t h  
r e s p e c t  to the fact the d o c u m e n t s  a r e  s i l e n t  thes e 
p a r t i c u l a r  p r o v i s i o n s  w i l l  t h e n  a p p l y  t o  the o l d e r  
c o m m u n i t i e s .

Ro d e y :  E s s e n t i a l l y  then, we  a r e  g r a n d f a t h e r i n g  in e x i s t i n g
c o n d o m i n i u m s  a n d  g r a n d f a t h e r i n g  t h e i r  d o c u m e n t s ,  
c o v e n a n t s  a n d  m a y b e  b y l a w s .  E v e r y t h i n g  t h e y  h a v e  
u n l e s s  t h e y  are s i l e n t  o n  a n y  p a r t i c u l a r  point. W h e r e  
chey are s i l e n t  the n e w  l a w  s u p e r c e d e s  t h a t  silence.

Buck: Yes, the n e w  l a w  w o u l d  a n d  it  d o e s  s o l v e  p r o b l e m s ,
b e c a u s e  o b v i o u s l y  the d o c u m e n t a t i o n  c a n n o t  i m p o s e  
a s s e s s m e n t  p r a c t i c e  on a m u n i c i p a l i t y .  In a PUD this 
w i l l  s o l v e  the p r o b l e m  b e c a u s e  i n  m o s t  c a s e s  the 
d o c u m e n t s  are silent.

R o d e y :  I w o n d e r  if the S t a t e  o f  A l a s k a  can i m p o s e
a s s e s s m e n t s  u p o n  r e q u i r e m e n t s  o n  m u n i c i p a l  d o c u m e n t s .

Buck: T h e  S t a t e  c a n  on the i n d i v i d u a l  d o c u m e n t s ,  b u t  the
p r o j e c t  can't. T h a t ' s  w n a t  w e ' r e  do i n g ,  is s a y i n g  OK 
w h e r e  w e  h a v e  an o l d  p r o j e c t  w h e r e  t h i s  is u n c l e a r ,  
t h e r e  c a n ' t  b e  a s e p a r a t e  t a x  o n  t h e  c o m m o n  e l e m e n t s .
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F i n a l l y ,  a n o t h e r  u n i v e r s a l  s e c t i o n  is t h e  e m i n e n t  
d o m a i n  p r o v i s i o n .  T h e  e m i n e n t  d o m a i n  p r o v i s i o n  m e r e l y  
a n s w e r s  a l o t  o f  q u e s t i o n s  t h a t  a lot o f  p e o p l e  h a v e  
h a d  in c o n d e m n a t i o n s .  W h e n  y o u  h a v e  a p a r t i a l  
c o n d e m n a t i o n  of a c o n d o m i n i u m ,  say a f f e c t i n g  the u n i t  
a n d  n o t  a f f e c t i n g  a u n i t s ,  or n o t  a f f e c t i n g  the u n i t s  
a f f e c t i n g  the c o m m o n  e l e m e n t s  o n ly, a f f e c t i n g  s o m e  of 
t h e  units, some of the c o m m o n  e l e m e n t s .  H o w  is t h e  p o t  
w a c k e d  up? T h i s  p a r t i c u l a r  p r o v i s i o n  g i v e s  t h a t  
a n s wer. It is e s s e n t i a l  a n d  t h o s e  w h o  h a v e  g o t t e n  
i n v o l v e d  in p a r t i a l  c o n d e m n a t i o n s  o f  c o n d o m i n i u m s  w i l l  
f i n d  t h a t  th i s  is ju s t  a c a n  o f  w o r m s  a n d  d e f i n i t e l y  
n e e d s  a s o l u t i o n  a n d  t h i s  b i l l  d o e s  a f a i r l y  g o o d  job.



(517)

M c N a l l :  Mr. C h a i r m a n ,  I h a v e  j u s t  b e e n  c o n t a c t e d  b y  an
a s s o c i a t i o n  t h a t  e x i s t s  o u t  on  the D i m o n d  B o u l e v a r d  
w i d e n i n g  area, a n d  in f a c t  t h e y  are h a v i n g  a p a r t i a l  
t a k i n g  a n d  a r e  t r y i n g  to f i g u r e  o u t  r i g h t  n o w  w h a t  is a 
f a i r  v a l u e .  T h e  p r e s e n t  s t a t u t e  a d d r e s s e s  the i s s u e s  
b u t  n o t  to a n y  g r e a t  e x t e n t .  T h e r e  a r e  t w o  h a l v e s  to 
it. T h e  a s s o c i a t i o n  is h a v i n g  some c o m m o n  ar e a  
p r o p e r t y  ta k e n ,  a n d  t h e  i n d i v i d u a l  u n i t  o w n e r s  are n o w  
d i s c o v e r i n g  t h a t  t h e i r  u n i t s  w i l l  be s i t t i n g  r i g h t  on 
the n e w  h i g h w a y  a n d  w i l l  be h a v i n g  s o m e  l o s ses. A l l  
t h e s e  f a c t o r s  h a v e  to be  c o n s i d e r e d  in d e a l i n g  w i t h  
t a k i n g  a u t h o r i t y .  A n y  c l a r i f i c a t i o n  w e  g e t  o u t  o f  this 
s t a t u e  w i l l  b e  of  b e n e f i t  to b o t h  the state, local 
g o v e r n m e n t  a n d  the a s s o c i a t i o n .

Rodey: B e c a u s e  o f  the new h i g h w a y s  t h a t  a r e  b e i n g  b u i l t
in A n c h o r a g e  I s u s p e c t  it w i l l  be. W h a t  is y o u r  
r e a d i n g  of the law in A l a s k a  n o w  w i t h  r e g a r d  to taking. 
We h a v e  a n u m b e r  o f  n e a r  m i s s e s ,  if y o u  w ill, b y  the 
h i g h w a y  d e p a r t m e n t .  W e  h a v e  a p o s s i b l e  d i m i n i s h i n g  
v a l u e  b e c a u s e  o f  the p r o x i m i t y  o f  a h i g h  s p e e d  h i g h w a y .  
A r e  a n y  r e c o v e r i e s  b e i n g  had, o r  a n y  p a y m e n t s  b e i n g  
m a d e  in t h a t  c a s e  now.

M c N a l l :  Mr. E s c h b a c h e r ,  an A n c h o r a g e  a t t o r n e y ,  is
r e p r e s e n t i n g  fo u r  of t h e  a s s o c i a t i o n  o w n e r s  in this 
p a r t i c u l a r  m a t t e r  t h a t  I w a s  j u s t  d e s c r i b i n g .  He 
i n d i c a t e s  to m e  t h a t  he t h i n k s  t h a t  t h e y ' v e  h a d  so m e  
s u b s t a n t i a l  d i m i n u t i o n  in  v a l u e  t h a t  t h e y  are g o i n g  to 
s e e k  r e d r e s s  for. It's m y  u n d e r s t a n d i n g  fr o m  cur 
e x i s t i n g  s t a t u t e ,  t h a t  y o u  h a v e  to li v e  w i t h  the 
s t a t u t e  a n d  y o u  a l s o  h a v e  to l o o k  v e r y  c l o s e l y  at the 
d o c u m e n t a t i o n  for the a s s o c i a t i o n ,  b e c a u s e  some of  the 
d r a f t s m e n  h a v e  d i f f e r e n t  a p p r o a c h e s  to c o n d e m n a t i o n  
t h a n  o t h e r s .  I h a v e  s e e n  d r a f t i n g  t h a t  has m o r e  
d e t a i l e d  d i s c u s s i o n  of p a r t i a l  a n d  t o t a l  t a k i n g s  in the 
d e c l a r a t i o n .  I' v e  se e n  some t h a t  ju s t  m i m i c  w h a t  the 
p r e s e n t  s t a t u t e  says.

(556)
H a l f o r d .  J u s t  a n o t h e r  q u e s t i o n  t o  Mr. M c N a l l  o n  the

a p p l i c a b i l i t y  o f  l o c a l  o r d i n a n c e s  in t e r m s  c f  b u i l d i n g  
c o d e s ,  z o n i n g ,  s u b d i v i s i o n  a n d  a l l  the o t h e r  l o c a l  
r e g u l a t i o n s .  Is t h a t  w h a t ' s  h a p p e n i n g  w i t h  r e g a r d  to 
c o n d o m i n i u m s ?

M c N a l l :  In A n c h o r a g e ,  the b u i l d i n g  c o d e s  a r e  e n f o r c e d  a n d
i n s p e c t i o n s  o c c u r  and the p r o j e c t s  a r e  b e i n g  b u i l t  
p u r s u a n t  to the u n i f o r m  b u i l d i n g  c o d e s  a d o p t e d  by 
A n c h o r a g e .  T h e  u n i f o r m  b u i l d i n g  c o d e s  a p p l y  in E a g l e  
R i v e r ,  b u t  t h e r e  a r e  no i n s p e c t i o n s  for e x a m p l e .  In the 
V a l l e y  I ' m  n o t  s u r e  at this p o i n t  if t h e y  h a v e  a d o p t e d
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a n y  u n i f o r m  c o d e s  at all. So as far as this s e c t i o n  is 
c o n c e r n e d ,  t h o s e  c o d e s  t h a t  a r e  e n f o r c e d  in t h o s e  a r e a s  
w i l l  c o n t i n u e  to b e  e n f o r c e d  a n d  if the o l d  
p i e - e x i s t i n g  a s s o c i a t i o n  d o c u m e n t s  a r e  s i l e n t  t h i s  
c o m e s  in to p r o t e c t  t h e  a s s o c i a t i o n s  and b r i n g s  in 
t h o s e  s e c t i o n s .

H a l f o r d :  T h e  q u e s t i o n  is, a r e  w e  l i m i t i n g  a n y t h i n g  t h a t  is
c u r r e n t l y  g o i n g  on?

M c N a l l :  No, I t h i n k  as a m a t t e r  o f  fact, as I
u n d e r s t a n d  it, t h e  a p p l i c a t i o n  b y  t h e  State, the S t a t e  
e l e c t r i c a l  i n s p e c t o r ,  S t a t e  p l u m b i n g  i n s p e c t o r  y o u ' m a v  
b e  a b l e  to b r i n g  in so m e  a d d i t i o n a l  p r o t e c t i o n s  t h a t  
a r e  n o t  t h e r e  now.

H a l f o r d :  F r o m  t h e  S t a t e  l e v e l  w i t h o u t  c o s t  to the
d e v e l o p e r ?

M c N a l l :  T h a t ' s  co r r e c t .

Buck: I w o u l d  l i k e  to i n d i c a t e  t h a t  in C o n n e c t i c u t  t h e y
h a v e  h a d  s o m e  i n t e r e s t i n g  p r o b l e m s  b e c a u s e  o f  the fact 
t h a t  t h e  condom^ n i u m  u n i t  is a t i t l e  line. Some 
b u i l d i n g  i n s p e c t o r s  h a v e  said, w e l l  it ' s  a t i t l e  line, 
t h e r e f o r e ,  we  n e e d  a full f i r e  w a l l  in e v e r y  a p a r t m e n t .  
O t h e r  b u i l d i n g  i n s p e c t o r s  h a v e  said, t h i s  is a u n i f i e d  
o w n e r s h i p  a n d  t h e r e f o r e  w e  d o n ' t  n e e d  fire ,^alls in 
e v e r y  a p a r t m e n t ,  we  h a v e  t h e m  e v e r y  four a p a r t m e n t s .  
T h i s  c o n f u s i o n  is s i m p l y  c l e a r e d  up  b y  the a c t  a n d  
i n d i c a t e s  t h a t  th e y  b e  u n i f o r m .

H a l f o r d :  W o u l d  t h e y  be t r e a t e d  as if  t h e y  w e r e  a p a r t m e n t s .

Buck: T h a t ' s  right. T h e y  w o u l d  be t r e a t e d  as an a p a r t m e n t
b u i l d i n g .  It d o e s  n o t  i n v a l i d a t e  o r  m o d i f y  a n y  
p a r t i c u l a r  p r o v i s i o n s  of  the z o n i n g  codes, it ju s t  
i n d i c a t e s  t h a t  t h e r e  is a u n i f o r m  p r o v i s i o n .

T h o s e  a r e  the t h r e e  u n i v e r s a l  s e c t i o n s ,  a n d  I t h i n k  
t h a t  t h e y  d o  apply. T h i s  m o v e s  us o n  to S e c t i o n  40 
w h i c h  s e c t i o n s  20 and 30 i n d i c a t e  t h a t  w i t h  r e s p e c t  to 
s m a l l  l i m i t e d  c o m m o n  e x p e n s e  c o m m u n i t i e s ,  o n l y  t h e s e  
u n i v e r s a l  s e c t i o n s  apply. T h e  l i m i t e d  e x p e n s e  of 
c o m m o n  i n t e r e s t  c o m m u n i t i e s  t h a t  w e  are p r o p o s i n g  be 
c h a n g e d  f r o m  " p l a n n e d "  to " c o m m o n "  i n t e r e s t  so t h a t  
t h e y  a l l  g e t  t r e a t e d  in a u n i f o r m  m a n n e r ,  i n d i c a t e s  
t h a t  w h e n  y o u  h a v e  a s m a l l  c o m m u n i t y  of this n a t u r e  
t h a t  t h e y  do n o t  h a v e  to go t h r o u g h  the f o r m a l i t y  of 
t h e  w h o l e  p u b l i c  o f f e r i n g  s t a t e m e n t ,  d o c u m e n t a t i o n ,  
o r g a n i z a t i o n  of an i n c o r p o r a t e d  a s s o c i a t i o n  and 
e v e r y t h i n g  e l s e  t h a t  is r e q u i r e d  u n l e s s  th e y  o p t  in.
A n y  p l a n n e d  c o m m u n i t y  c a n  opt. W e  m a y  f i n d  b y  v i r t u e  
of  the l e n d i n g  p r a c t i c e  a n d  r e q u i r e m e n t s ,  th a t  m o s t
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c o m m u n i t i e s  w i l l  b e c a u s e  t h e r e  a r e  s u b s t a n t i a l  
a d v a n t a g e s  o f  b e i n g  s u b j e c t  to t h e  act, b e c a u s e  o f  t h e  
fact t h a t  y o u  d o n ' t  get as g o o d  a n d  c l e a r  d e f i n e d  
g u i d e l i n e s  u n d e r  t h e  c o m m o n  law. B u t  m a n y  c a s e s  in a 
s m a l l  c o m m u n i t y ,  m e r e l y  b e c a u s e  o f  i n f o r m a l i t y ,  it is 
w o r t h w h i l e  n o t  b e i n g  in it.

A  l i m i t e d  e x p e n s e  c o m m o n  i n t e r e s t  c o m m u n i t y  c a m e  o u t  of 
th e  p l a n n e d  c o m m u n i t y  act. T h e r e ' s  a l a rge n u m b e r  o f  
P J D s  o n l y  m a i n t a i n  a d e t e n t i o n  b a s i n  o r  a s i n g l e  
d r a i n a g e  w a y  o r  a si g n  at  t h e  e n d  o f  the street. A n d  
in  t h o s e  p a r t i c u l a r  c a s e s  w i t h  t h e  c o r p o r a t e  
f o r m a l i t i e s  a n d  r e c o r d  k e e p i n g  a n d  f i n a n c i a l  r e p o r t i n g  
w o u l d  be  a b u r d e n  o n  t h e s e  folks. So a g a i n  the ?100 
p e r  y e a r  p e r  u n i t  l i m i t a t i o n  is w r i t t e n  i n t o  the act. 
It's m o d i f i e d  b y  the CPI b a s e d  o n  a v e r y  c o m p l e x  
f o r m u l a  a n d  this y e a r  it m e a n s  t h a t  i t ’s a b o u t  $140 
b e c a u s e  it comes in $10 i n c r e m e n t s .

Kel l y :  Is t h a t  c o m p l e x  f o r m u l a  s o m e t h i n g  t h a t  is e a s y  to 
f i g u r e  out?

Buck: Yes. It is t h e  s a m e  f o r m u l a  t h a t  t h e  u n i f o r m
c o m m i s s i o n e r s  u s e  for e v e r y  C P I  a d j u s t m e n t ,  U n i f o r m  
C o m m e r c i a l  Code, a n d  t h e  o t h e r s .  It is e a s y  to e x t end. 
It is w r i t t e n  in t o  the act. It is e a s y  to u n d e r s t a n d
a l t h o u g h ,  it t a k e s  a l i t t l e  b i t  o f  c a l c u l a t i o n -  It is
the sa m e  p r o v i s i o n  in e v e r y  u n i f o r m  act, U n i f o r m  
C o n d o m i n i u m  A c t ,  P l a n n e d  C o m m u n i t y  A c t  th a t  h a s  b e e n  
p a s s e d  in o t h e r  states. It is one of t h e  u n i f o r m  
p r o v i s i o n s  t h a t  the c o m m i s s i o n e r s  w o u l d  like to r e m a i n  
u n i f o r m  so t h a t  e v e r y b o d y  w i l l  k n o w  w h a t ' s  e q u a l l y  
e x e m p t  in e v e r y  state. It c a n  b e  c a l c u l a t e d ,  as I say, 
it is in $10 i n c r e m e n t s  a n d  n o w  it u s e s  a 1976 b a s e
w h i c h  is the V i r g i n i a  act. T h u s  a l l  the s t a t e s  w h i c h
a r e  a d j u s t i n g  t h e i r  p r o v i s i o n s  a r e  a d j u s t i n g  o n  the 
same base.

S e c t i o n  40 is an  i m p o r t a n t  p r o v i s i o n .  It's p r o b a b l y  
on e  of  the m o s t  i m p o r t a n t  p r o v i s i o n s  a n d  o n e  t h a t  w i l l  
c r e a t e  m o s t  o f  the t r a u m a  if at all, b y  the p a s s a g e  of 
the bill. T h i s  is the a p p l i c a b i l i t y  of c e r t a i n  
p r o v i s i o n s  to p r e - e x i s t i n g  c o m m o n  i n t e r e s t  c o m m u n i t i e s .  
T h e r e  a r e  12 s e c t i o n s  p l u s  t h e  d e f i n i t i o n s .  A  r o u n d  
d o z e n  s e c t i o n s  w h i c h  a p p l y  to p r e - e x i s t i n g  c o m m o n  
i n t e r e s t  c o m m u n i t i e s .  T h e s e  a r e  p r o v i s i o n s  w h i c h  w i l l  
g o  a h e a d  a n d  c u r e  a l o t  o f  the p r o b l e m s  t h a t  B i l l  is 
c o m i n g  up w i t h  a n d  p r o v i d e  d e f i n i t i o n s  w h e r e  no 
d e f i n i t i o n s  h a v e  b e e n  p r o v i d e d .  G i v e  u n i f o r m i t y  as to 
a c t i v i t i e s  w i t h i n  t h e s e  ar e a s ,  n e w  p o w e r s  and a l l  k i n d s  
o f  v e r y  u s e f u l  a c t i v i t i e s  to the a s s o c i a t i o n s .

T h e  S e c t i o n  40 s e c t i o n s  a r e  v e r y  i m p o r t a n t .  I w o u l d  
like to p e r h a p s  s u g g e s t  do i n g ,  as a m a t t e r  o f  order,



S E N A T E  J U D I C I A R Y  C O M M I T T E E  T E L E C O N F E R E N C E
F e b r u a r y  5, 1985
P a g e  18

a n d  g  .part f r o m  b e g i n n i n g  a t  the b e g i n n i n g  g o  t h r o u g h  
the e n d  a n d  st o p  r o u t i n e l y  a n d  g o  t h r o u g h  the S e c t i o n  
40 s e c t i o n s .  B e c a u s e  t h e s e  a r e  the on e s  that y o u r  
e x i s t i n g  c o m m u n i t i e s  w i l l  b e  s u b j e c t  to, as I said, 
u n l e s s  the d e c l a r a t i o n  or d o c u m e n t s  p r o v i d e  o t h e r w i s e .  
T h e s e  a r e  the o n e s  t h a t  t h e y  w i l l  h a v e  to c o n f o r m  to 
a n d  t h e s e  w i l l  b e  t h e  o n e s  t h a t  w i l l  b e  the m o s t  
s u r p r i s e d  w h e n  t h e y  d i s c o v e r  the e x i s t e n c e  o f  the act. 
N o  m a t t e r  h o w  m u c h  n e w s  w e  p u t  o u t  a lot of t h e m  w o n ' t .

K e l l y :  S u r p r i s e s  s h o u l d  b e  r e s e r v e d  for C h r i s t m a s  and
b i r t h d a y s .

B uck: I t h i n k  t h a t  w e  a r e  d o i n g  th i s  f o r  N e w  Y e a r ' s .  But,
I t h i n k  thar. t h e r e  a r e  so m e  v e r y  i m p o r t a n t  p r o v i s i o n s

S i d e  2, T a p e  1

t h a t  v a l i d a t e  a l o t  o f  s l o p p y  d o c u m e n t s ,  a very, v e r y  
i m p o r t a n t  p r o v i s i o n .  I w o u l d  li k e  to d e f e r  to B i l l  to 
t a l k  a b o u t  s o m e  o f  the A l a s k a n  p r o v i s i o n s  w i t h  r e s p e c t  
to s e c t i o n  110 a n d  p e r h a p s  this p a r t i c u l a r  p r o v i s i o n  
w i l l  a s s ist.

M c N a l l :  T h e  n u m b e r  of t i m e s  t h a t  I h a v e  seen d o c u m e n t s
d r a f t e d  b a c k  in t h e  e a r l y  7 0 's t h a t  ha v e  m a y b e  e i g h t  
p a g e s ,  six p a g e s  o f  w h i c h  a r e  l e g a l  d e s c r i p t i o n s ,  one 
p a g e  is a d e d i c a t i o n  o f  t h e  p r o p e r t y ,  l e a v i n g  o n e  p a g e  
to d e a l  w i t h  a s s o c i a t i o n  m a n a g e m e n t ,  a s s e s s m e n t s ,  and 
so forth. G i v e s  y o u  an  i d e a  th a t  the d o c u m e n t s  are 
n o t  v e r y  c o m p l e t e .  A s  a resu l t ,  w e  h a v e  to e i t h e r  go 
b a c k  a n d  t r y  to s u b s t a n t i a l l y  amend, w h i c h  is a v e r y  
e x p e n s i v e  p r o c e s s  for t h e  a s s o c i a t i o n s .  W h e n  a l l o w i n g  
t h e s e  s e c t i o n s  to c o m e  i n t o  p l a y  v/e s i m p l y  do not ha v e  
to go  t h r o u g h  t h a t  dr i l l .  T h e y  m a y  w a n t  to a n y w a y ,  b u t  
th e y  d o n ' t  h a v e  to b e c a u s e  m o s t  of  t h e s e  s t a t e m e n t s  a r e  
w r i t t e n  w i t h  the s t a t e m e n t  t h a t  says, "if a n d  u n l e s s  
the d e c l a r a t i o n  s t a t e s  o t h e r w i s e  t h e s e  s e c t i o n s  a p p l y " , 
" t h e s e  d e f i n i t i o n s  apply", " t h i s  s t a t u t o r y  p r o v i s i o n  
a p p l i e s " .  So t h o s e  w i l l  a p p l y  w h e r e  the d o c u m e n t  is 
silent, w h i c h  w i l l  h e l p  s u b s t a n t i a l l y  w h e n  I h a v e  to 
sit d o w n  and try to w o r k  w i t h  an  a s s o c i a t i o n  a n d  f i g u r e  
o u t  w h a t  t h e  a n s w e r  to a p r o b l e m  is. I'd be w i l l i n g  to 
b e t  t h a t  of the p r e - 7 6  d o c u m e n t s  t h a t  I' v e  seen 
p r o b a b l y  a l l  of t h e m  w i l l  b e n e f i t  f r o m  th i s  p r o v i s i o n .

B u ck: T h e r e  a r e  a n u m b e r  o f  t h i n g s  in here, o n e  o f  t h e m  is
the t i t l e  i n s u r a n c e  p r o v i s i o n  in 110. T h i s  is the b a i l  
o u t  t i t l e  i n s u r a n c e  c o m p a n y  p r o v i s i o n  w h i c h  i n d i c a t e s  
t h a t  t h e  t i t l e  o f  the u n i t  c o m m o n  e l e m e n t s  is not 
r e n d e r e d  u n m a r k e t a b l e  r a t h e r  or o t h e r w i s e  e f f e c t e d  by 
r e a s o n  o f  i n s u b s t a n t i a l  f a i l u r e  o f  the d e c l a r a t i o n  to 
c o m p l y  w i t h  the c h a p t e r .  W h e r e  a s u b s t a n t i a l  f a ilure,



of  c o u r s e  o f  m a r k e t a b i l i t y ,  is n o t  e f f e c t e d  b y  t h i s  
c h a p t e r  b u t  it d o e s  a l l o w  t i t l e  i n s u r a n c e  p e o p l e  to 
s l e e p  a li t t l e  b e t t e r .  B u t  it w a s  p u t  i n  at t h e  
i n s i s t e n c e  o f  the t i t l e  i n s u r a n c e  folks. It c o v e r s  the 
r u l e s  of a g a i n s t  p e r p e t u i t i e s ,  w h i c h  in some o f  o u r  
m o r e  o b s c u r e  p r o v i s i o n s ,  t h a t  o n l y  l a w y e r s  w h o  t o o k  
f i r s t  y e a r  p r o p e r t y  k n o w  a b o u t , i n d i c a t e  t h a t  it n o t  
d e f e a t  a n y  p o r t i o n  a n d  it m a k e s  rhe s e n s e  t h a t  the 
d e c l a r a t i o n  is s u p e r i o r  to the b y l a w s .  It ' s  ju s t  s o r t  
of a u s e f u l  h o u s e k e e p i n g  item.

H a l f o r d :  R u n  by  t h a t  t i t l e  i n s u r a n c e  again. It says th a t
b a s i c a l l y  an u n i m p o r t a n t ,  i n s i g n i f i c a n t  v i o l a t i o n  of 
s o m e t h i n g  o r  o t h e r  d e e s  n o t  e f f e c t  the t i t l e  o f  the 
prope r t y .

Buck: T h a t ' s  right, so if t h e r e  is an i n s u b s t a n t i a l
f a i lure to c o m p l y  w i t h  the act the p u r c h a s e r  c a n ' t  say 
"I ' m  g o i n g  to w a l k  a w a y  b e c a u s e  a 't' h a s n ' t  b e e n  
c r o s s e d  or  an 'i ' h a s n ' t  b e e n  d o t t e d . "  N o w  the 
d i f f e r e n c e  b e t w e e n  s u b s t a n t i a l  a n d  i n s u b s t a n t i a l  is the 
d i f f e r e n c e  b e t w e e n  r e a s o n a b l e  a n d  u n r e a s o n a b l e  w h i c h  v/e 
le ave to the courts. I t h i n k  xt w a s  le f t  a m b i g u o u s .
It w a s  the k i n d  of t h i n g  t h a t  y o u  h a v e  to lo o k  at the 
facts. A n d  thus th i s  p a r r i c u l a r  p r o v i s i o n  is an 
a m b i g u o u s  p r o v i s i o n ,  b u t  xt is the k i n d  o f  t h i n g  t h a t  
the c o u r t s  c a n  d e a l  w i t h  i f  t h e y  h a v e  to.

Rodey: T h e  A l a s k a  c o u r t s  h a v e  b e e n  g o o d  a b o u t  d e a l i n g  w i t h
t h a t  t o p i c  b u t  w e  h a v e n ' t  h a d  a n y t h i n g  m a j o r ,  at l e a s t  
t h a t  I a m  a w a r e  o f  r e l a t i n g  to c o n d o m i n i u m  titles. 
C o r r e c t  m e  if I ' m  w r o n g ,  are y o u  f a m i l i a r  w i t h  d e a l i n g  
w i t h  t i t l e  d o c u m e n t s  for c o n d o m i n i u m s ?

M c N a l l :  No. T h e  o n l y  A l a s k a n  c a s e  th a t  d e a l s  w i t h
c o n d o m i n i u m s  at all is C a r r o l l  vs. E l d o r a d o  E s t a t e s  o u t  
of  F a i r b a n k s  t h a t  w a s  d e a l i n g  w i t h  n o t i c e  r e q u i r e m e n t s  
in the d e c l a r a t i o n  of b y i a w s .  T h a t  a l s o  was, by the 
way, the ca s e  t h a t  s u g g e s t e d  U n i f o r m  C o n d o m i n i u m  A c t  
and the M o d e l  R e a l  E s t a t e  C o o p e r a t i v e  A c t  for g u i d a n c e  
in this area.

Buck: T h e  s e c t i o n  120 is a n o t h e r  h o u s e k e e p i n g  i t e m  t h a t
b a s i c a l l y  says t h a t  a s i m p l e  d e s c r i p t i o n  in the 
p u r c h a s e  a g r e e m e n t  w h i c h  sets out: the n a m e  o f  the 
c o m m o n  i n t e r e s t  c o m m u n i t y ,  the r e c o r d i n g  i n f o r m a t i o n  o f  
the d e c l a r a t i o n ,  and the d i s t r i c t  in w h i c h  it is 
r e c o r d e d  and i d e n t i f y i n g  n u m b e r  of the u n i t  is a l l  y o u  
n e e d  to l e g a l l y  d e s c r i b e  the unit. Y o u  d o n ' t  h a v e  to 
g o  into g r e a t  d e t a i l  in o r d e r  to h a v e  a l egal 
d e s c r i p t i o n .

S e c t i o n  290 is a n o t h e r  u n i v e r s a l  sec t i o n ,  w h i c h ,  is a 
m e r g e r  or  c o n s o l i d a t i o n  sec t i o n ,  p e r m i t s  e x i s t i n g  a n a
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M c N a

B u c k

n e w  c o m m o n  i n t e r e s t  c o m m u n i t i e s  o f  the same type. T h a t  
is c o n d o m i n i u m s  w i t h  c o n d o m i n i u m s , p l a n n e d  c o m m u n i t i e s  
w i t h  p l a n n e d  c o m m u n i t i e s ,  c o o p e r a t i v e s  w i t h  
c o o p e r a t i v e s  to m e r g e  o r  c o n s o l i d a t e  t h e i r  a c t i v i t i e s  
u n d e r  a s i n g l e  a s s o c i a t i o n  a n d  g i v e s  a t e c h n i q u e  for 
d o i n g  it, p r o v i d i n g  e s s e n t i a l l y  f o r  a n e g o t i a t e d  m e r g e r  
a g r e e m e n t  w h i c h  w i l l  t a k e  c a r e  o f  m o s t  of the p r o b l e m s .

T h e  p o w e r s '  s e c t i o n ,  S e c t i o n  320, s u b s e c t i o n s  1 t h r o u g h  
6 a n d  11 t h r o u g h  16, a d d  to t h e  p o w e r s  of  the 
a s s o c i a t i o n s .  V e r y  i m p o r t a n t  p o w e r s ,  t h a t  m a n y  o f  t h e m  
d o n ' t  have, i n c l u d i n g  t h e  p o w e r  t o  l e v y  fines, late 
c h a r g e s ,  c h a r g e  fees, c h a r g e  a s s e s s m e n t s ,  b r i n g  law 
s u i t s  a n d  u n d e r t a k e  s o m e  o t h e r  t y p e s  of  a c t i v i t i e s  t h a t  
a r e  in q u e s t i o n  u n d e r  t h e  c o n d o m i n i u m  act. If a P U D  is 
o p e r a t i n g  u n d e r  t h e  c o r p o r a t i o n  la w s  it m a y  or m a y  n o t  
h a v e  p o w e r s  to r e p r e s e n t  its m e m b e r s  o r  s h a r e h o l d e r s  in 
a c t i o n s  of  c o m m o n  i n t e r e s t .  T h e s e  p o w e r s  are an 
e x c e l l e n t  a n d  s u p e r k i n d  o f  a p r o v i s i o n ,  a n d  s h o u l d  b e  
i n  t h e r e  a n d  a p p l i c a b l e  t o  a l l  p r o j e c t s .

.1: M o s t  of  the p r o p e r t y  m a n a g e m e n t  f i r m s  in A n c h o r a g e
r i g h t  n o w  i m p o s e  f i n e s  a n d  a t t e m p t  to w o r k  w i t h  b o a r d s  
to a s s u r e  c o l l e c t i o n s  o f  u n p a i d  a s s e s s m e n t s .  T h e y  h a v e  
fines, l a t e  fees a n d  so forth. A s  to w h e t h e r  o r  n o t  
t h e s e  w i l l  e v e r  be e n f o r c e d  b y  o u r  courts, I w i l l  l e a v e  
for t h e  c o u r t s  to d e c i d e  b e c a u s e  it is n o t  c l e a r  f r o m  
the e x i s t i n g  s t a t u t e s .  M o s t  d e c l a r a t i o n s  a l l o w  it a n d  
s t a t e  t h a t  y o u  c a n  i m p o s e  these, b u t  the s t a t u t e s  are 
s i l e n t  o n  t h a t  p a r t i c u l a r  issue.

T h e r e  h a s  b e e n  s o m e  a r g u m e n t  s i n c e  the l i e n  is 
p r o p o r t i o n e d  to t h e  p e r c e n t a g e  i n t e r e s t  a l l o c a t e d  in 
the d o c u m e n t s .  A  fine is n o t  p r o p o r t i o n e d  to that, a n d  
t h e r e  m a y  n o t  b e  a s t a t u t o r y  lien for a fine, so t h i s  
c u r e s  it. Yes, t h a t  k i n d  of a p r o p h y l a c t i c  a c t i v i t y  
w h i c h  I s e r i o u s l y  c o m m e n d  for y o u r  f a v o r a b l e  
c o n s i d e r a t i o n .

S e c t i o n  420, t h e  tort a n d  c o n t r a c t  l i a b i l i t y ,  h a s  so m e  
f a i r l y  i n t e r e s t i n g  a s p e c t s  in it. It d o e s  g e n e r a t e  a 
c o r p o r a t e  l i m i t e d  l i a b i l i t y  p r o v i s i o n s  to p r o t e c t  the 
a s s o c i a t i o n ,  b u t  d o e s  i m p o s e  s o m e  l i a b i l i t i e s  o n  the 
d e c l a r a n t  w i t h  r e s p e c t  to  t o r t s  w h i l e  t h e  d e c l a r a n t  is 
in the c o n t r o l  o f  t h e  a s s o c i a t i o n .  It's b a s i c a l l y  an 
i n s u r a n c e  p r o v i s i o n ,  b u t  it d o e s  c l a r i f y  t h a t  the 
d e c l a r a n t  d o e s  h a v e  th i s  p a r t i c u l a r  l i a b i l i t y .  It w i l l  
i n f a c t  h a v e  so m e  s i g n i f i c a n t  i m p a c t  on  e x i s t i n g  
a s s o c i a t i o n s  w i t h  r e s p e c t  to d e v e l o p e r s ,  b e c a u s e  it 
p r o v i d e s ,  f o r  i n s t a n c e ,  t h a t  a s t a t u t e  of l i m i t a t i o n  is 
t o l l e d  u n t i l  a p e r i o d  o f  d e c l a r a n t  c o n t r o l  t e rminates. 
T h u s  if y o u  are w o r k i n g  u n d e r  a v/arrantv p r o v i s i o n  or a 
t o r t  p r o v i s i o n ,  a n d  a d e c l a r a n t  is in c o n t r o l ,  y o u

I—.  l. — Q M M i m i l l . m m i M — W IV M W I



d o n ' t  lo s e  y o u r  r i g h t  of  a c t i o n  m e r e l y  b e c a u s e  the 
d e c l a r a n t  c o n t r o l l e d  t h e  r i g h t  to b r i n g  the a c t ion. 
T h e r e  h a v e  b e e n  so m e  u n f o r t u n a t e  cases. I c o n s i d e r  
t h e m  u n f o r t u n a t e  e v e n  as a d e v e l o p e r ' s  r e p r e s e n t a t i v e ,  
w h e r e  in s h o r t  s t a t u t e s  (one, t w o  o r  t h r e e  y e a r s ) ,  the 
r i g h t  to b r i n g  an a c t i o n  s i m p l y  has d i s a p p e a r e d ,  and 
th e  a c t i o n  w a s  a g a i n s t  t h e  d e c l a r a n t  w h i l e  the 
d e c l a r a n t  v/as in c o n t r o l  a n d  he d i d n ' t  sue h i m s e l f ,  
s u r p r i s i n g l y .  T h e r e  is a p r o v i s i o n  in th i s  tort 
c o n t r a c t  l i a b i l i t y  p r o v i s i o n  w h i c h  I t h i n k  is g o i n g  to 
b e  v e r y  u s e f u l  in e x i s t i n g  a s s o c i a t i o n s .

S E N A T E  J U D I C I A R Y  C O M M I T T E E  T E L E C O N F E R E N C E
F e b r u a r y  5, 19 8 5
P a g e  21

M c N a l l :  O f t e n  a b o a r d  w i l l  c o m e  in a f t e r  the t r a n s i t i o n
h a s  o c c u r r e d  a n d  the d e v e l o p e r  said, "You are n o w  in 
c o n t r o l . "  T h e y  w i l l  t h e n  r a i s e  i s s u e s  of c o m m o n  ar e a  
m a i n t e n a n c e  o r  c o m m o n  c o n s t r u c t i o n  p r o b l e m s ,  o n l y  to be  
t o l d  t h a t  t h e i r  o n e  y e a r  w a r r a n t y  h a s  lapsed, a n d  they 
r e a l l y  d o n ' t  h a v e  a n y  r i g h t s  to sue the d e v e l o p e r  for 
a n y  of t h e s e  t y p e s  of p r o b l e m s .  A l l  the he l p  w e  can 
g e t  to c l a r i f y  t h o s e  t y p e s  o f  i s s ues, i n c l u d i n g  the 
w a r r a n t y  l a n g u a g e , w e  h a v e  c o n t a i n e d  in the n e w  
p r o p o s e d  act w i l l  b e  of b e n e f i t .

Rodey: W h a t  e f f e c t  w i l l  th i s  h a v e  o n  the l i a b i l i t y  of
d e v e l o p e r s  for e x i s t i n g  p r o j e c t s .  T h e  lav; is s i l e n t  o n  
t h a t  now.

Buck: T h e r e  is a p r o b l e m  w i t h  th i s  area. It is the k i n d
of p r o b l e m  t h a t  85 p a g e s  of  l e g i s l a t i o n  w i l l  be n e e d e d  
to b e  draft, t h a t ' s  the s t r a d d l e  p r o b l e m ,  w h e r e  the 
s t a t u t e  o f  l i m i t a t i o n  is r u n n i n g  a n d  t h e n  the act 
p a s s e s  a n d  t h e n  it  f a i l s  a n d  t h e n  c o n t r o l s  t r a n s f e r .
We  co m e  u p  w i t h  a w h o l e  s e r i e s  o f  p e r m u t a t i o n s  a n d  
c o m b i n a t i o n s  o f  th i s  w h i c h  p r o b a b l y  w i l l  u l t i m a t e l y  e n d  
up b e i n g  w o r k e d  o u t  on a c a s e  b y  c a s e  s i t u a t i o n .  T h e  
a c t  o n l y  a p p l i e s  w i t h  r e s p e c t  to S e c t i o n  40 s e c t i o n s  as 
to e v e n t s  a n d  o c c u r r e n c e s  a f t e r  its e f f e c t i v e  date. So 
t h e  t e r m i n a t i o n  of the s t a t u t e  o f  l i m i t a t i o n s  is that 
a n  e v e n t  o r  a c i r c u m s t a n c e ?  I d o n ' t  k n o w  the answer.

R o d e y :  So for a n y  e x i s t i n g  p r o j e c t  t h e r e  is s t i l l  a m u r k y
q u e s t i o n  o f  l i a b i l i t y ?

Buck: T h e r e  a l w a y s  was, t h e r e  w i l l  be, b u t  a f t e r  the act
g e t s  o l d e r  a n d  o l d e r  t h a t  q u e s t i o n  w i l l  b e c o m e  m o r e  a n d  
m o r e  p u t  in the past.

S e c t i o n  470, the l i e n  for a s s e s s m e n t s ,  is a p p l i e d  to 
e x i s t i n g  a s s o c i a t i o n s  a n d  is a v ery, v e r y  pov/erful 
r e m edy, p r o b a b l y  one o f  the m o r e  e x c i t i n g  a n d  e x c e l l e n t  
p r o v i s i o n s  o f  the sta t u t e .  T h i s  p a r t i c u l a r  p r o v i s i o n  
i n d i c a t e s  t h a t  the a s s o c i a t i o n  has a lien for an 
a s s e s s m e n t  to be l e v i e d  on  a u n i t  for c o m m o n  e x p e n s e s .
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I t  d o e s n ' t  m a t t e r  w h e t h e r  t h e  c o m m o n  e x p e n s e s  are 
p r o p o r t i o n e d  to a l l o c a t e d  i n t e r e s t  or fines, whet.'.er 
t h e y  a r e  p a y a b l e  in i n s t a l l m e n t s  o r  not, the lien 
e x i s t s .  It ' s  p r i o r  to a l l  o t h e r  liens or e n c u m b r a n c e s  
e x c e p t  m o r t g a g e s  a n d  taxes. W i t h  r e s p e c t  to m o r t g a g e s ,
it  is p r i o r  to m o r t g a g e s  u p  t o  the a m o u n t  o f  six m o n t h s
o f  r e g u l a r l y  b u d g e t e d  a s s e s s m e n t s  that ha v e  come due 
p r i o r  to t h e  i n s t i t u t i o n  o f  a n  a c t i o n  to e n f o r c e  the 
lien.

(118)

T h i s  s u p e r  lien, w h i c h  g i v e s  p r i o r i t y  tv; -,ne 
a s s o c i a t i o n  a s s e s s m e n t s ,  w i l l  p r o v i d e  for q u i c k  
c o l l e c t i o n s .  It w i l l  p r o v i d e  for e x c e l l e n t  f i n a n c i a l  
c r e d i t  of t h e  a s s o c i a t i o n s .  I t  w i l l  a l l o w  a w i d e  r a n g e
o f  new r e m e d i e s  a v a i l a b l e  to the a s s o c i a t i o n  to get
t h e i r  a s s o c i a t i o n  fees in o n  a t i m e l y  m a n n e r .  In 
C o n n e c t i c u t ,  it is p r o b a b l y  o n e  o f  the a s p e c t s  th a t  has 
m o s t  r e f o r m e d  t h e  c o n d o m i n i u m  p r a c t i c e .  T h a t  is, that 
c o l l e c t i o n  n o w  o c c u r s  f o l l o w i n g  a l e t t e r  to the bank, 
a n d  t h e  b a n k  h e l p s  b y  s e n d i n g  t h e  c h e c k  o r  b r i n g i n g  the 
b o r r o w e r  in a n d  m a k i n g  t h e  b o r r o w e r  se n d  a check.
T h a t ' s  the e n d  o f  it. W e  d o n ' t  go t h r o u g h  the f o r m a l i t y  
of  f i l i n g  a n o t i c e  o f  l i e n  o n  t h e  land r e cords, 
c o m m e n c i n g  a f o r e c l o s u r e  a c t i o n ,  o r  g o i n g  to small 
c l a i m s  w a i t i n g  for th i s  to h a p p e n ,  and th e n  ha v e  at the 
end, b e c a u s e  m a n y  t i m e s  w h e n  t h e s e  l i ens a r e n ' t  p a i d  
the b o r r o w e r  is in t r o u b l e  a n d  w e  find that the b a n k  
f o r e c l o s e s  o u t  the v/hole t h i n g  at the end. The 
a t t o r n e y ' s  fees, t h e  time, a n d  all the a c c u m u l a t e d  
a s s e s s m e n t s  are lo s t  and l a i d  o f f  o n  the r e s t  of the 
u n i t  o w n e r s .  W i t h  m a n y  c a s e s  t h e y  can ill a f f o r d  it.

M c N a l l :  T h e  s i t u a t i o n  in A n c h o r a g e  is i d e n t i c a l  to w h a t
h a s  just b e e n  d e s c r i b e d  b y  Mr. Buck. A s s o c i a t i o n s  t h a t  
have, say, t e n  u n i t  o w n e r s  w h o  are in a r r e a r s ,  f i n a l l y  
lose p a t i e n c e  w i t h  the ’ises t o  pay a n d  b r i n g  t hose 
in for s m a l l  c l a i m s  cou. E i t h e r  I'll file it o r  the 
a s s o c i a t i o n  m a n a g e r  m i g h t  file it, or some a s s o c i a t i o n s  
c a n  file it t h e m s e l v e s .  I f  I d o  it, of course, it w i l l  
c o s t  m o n e y  a n d  t h i s  s i t u a t i o n  c a n  be a v o i d e d  u n d e r  the 
n e w  act. T h e  d i s a d v a n t a g e  to the a s s o c i a t i o n ,  of 
c o u r s e ,  is if I' v e  g o n e  t h r o u g h  t h e  p r ocess, and if I 
g e t  a j u d g e m e n t  a g a i n s t  t h a t  u n i t  o w n e r  a n d  c a n ' t  
c o l l e c t  th a t  j u d g e m e n t  b e c a u s e  the u n i t  o w n e r  is 
u n e m p l o y e d  o r  w h a t e v e r  r e a s o n ,  as long as the b a n k  is 
r e c e i v i n g  its m o r t g a g e  p a y m e n t ,  the b a n k e r  is not g o i n g  
to be i n v o l v e d  in the c o l l e c t i o n  e f f o r t s .  I t  is up  to 
th e  a s s o c i a t i o n  to a t t e m p t  to c o l l e c t .  I h a v e  n u m e r o u s  
e x a m p l e s  w h e r e  w e  h a v e  j u d g e m e n t s ,  a t t e m p t s  to c o l l e c t  
th e  money, a n d  w e  c a n not. T h e  a s s o c i a t i o n  c o m e s  b a c k  
a n d  says l e t ' s  a t t e m p t  to f o r e c l o s e  and a t t e m p t s  to 
file an a c t i o n  for f o r e c l o s u r e .  J u d g e  J o h n s t o n e



S E N A T E  J U D I C I A R Y  C O M M I T T E E  T E L E C O N F E R E N C E
F e b r u a r y  5, 1985
P a g e  23

r e f u s e d  to let m e  f o r e c l o s e  on b e h a l f  of an  a s s o c i a t i o n  
b e c a u s e  he d i d n ' t  t h i n k  t h a t  it w a s  a p p r o p r i a t e  to 
f o r e c l o s e  for $1,700. He  g a v e  m e  a c o n t i n u i n g  
j u d g e m e n t  a g a i n s t  the u n i t  own e r ,  w h i c h  to th i s  day, we 
h a v e  n o t  c o l l e c t e d  b e c a u s e  she s i m p l y  is n o t  g o i n g  to 
p a y  a n d  w e  h a v e  no p l a c e  to go for money.

I t h i n k  t h a t  if t h i s  s u p e r  li e n  w i l l  w o r k  to c u t  d o w n  
t h o s e  c o s t s  to the a s s o c i a t i o n  it w i l l  b e  of b e n e f i t .  
A l s o  the c o s t  i n c u r r e d  b y  t h a t  a s s o c i a t i o n ,  m o n e y  t h a t  
y o u  d o n ' t  c-.llect, w i n d s  up to  b e  a c o m m o n  e x p e n s e  to 
a ll t h o s e  o t h e r  u n i t  o w n e r s  to share. I ha v e  
u n f o r t u n a t e  s i t u a t i o n s  w h e r e  a s s o c i a t i o n s  are o u t  m a n y  
t e n s  o f  t h o u s a n d s  o f  d o l l a r s  w h i c h  a r e  g o i n g  to be 
f o i s t e d  u p o n  f olks w h o  c a n n o t  a f f o r d  to p i c k  u p  a 
p r o r a t a  s h a r e  of a h u g e  s p e c i a l  a s s e s s m e n t  to c o v e r  
that, p a r t i c u l a r l y  w h e r e  i t ' s  a H O F  p r o j e c t .  T h e r e  
h a v e  b e e n  some g r e a t  d i s a s t e r s  for e x a m p l e  w i t h i n  a HOF 
p r o j e c t ,  w h e r e  t h e s e  f o l k s  a r e  g o i n g  to b e  t a g g e d  for 
$200 to $300 a p i e c e ,  a n d  t h e y  are not able to a f f o r d  
p r o b a b l y  e v e n  $20 a m o n t h  in a d d i t i o n a l  a s s e s s m e n t s .

B u c k :  T h i s  p a r t i c u l a r  six m o n t h s  s u p e r  l i e n  is the law in
ten of t h i r t e e n  s t a t e s  t h a t  h a v e  p a s s e d  the U n i f o r m  
C o n d o m i n i u m  Act. It's b e e n  a c c e p t e d  b y  F a n n i e  Mae, 
F r e d d i e  Mac, VA, F H A  as an a p p r o p r i a t e  m e t h o d  of 
a s s u r i n g  t h e  f i n a n c i a l  v i a b i l i t y  of the a s s o c i a t i o n .
T h e  fact t h a t  they are g o i n g  to s a c r i f i c e  p o t e n t i a l l y  
the p r i o r i t y  o f  six months' a s s e s s m e n t s ,  and o n l y  
r e g u l a r  b u d g e t  a s s e s s m e n t s ,  not s p e c i a l  a s s e s s m e n t s ,  
not fines, not c o l l e c t i o n  costs, is m i n o r  c o m p a r e d  to 
the f i n a n c i a l  v i a b i l i t y  o f  t h e  w h o l e  system. T h e y  h a v e  
a c c e p t e d  it a n d  are n o w  a c c e p t i n g  it q u i t e  
e n t h u s i a s t i c a l l y .

M c N a l l :  In a d d i t i o n  to the p r o b l e m s  t h a t  a s s o c i a t i o n s  ha v e
in t h i s  p a r t i c u l a r  area, a n y  t i m e  a u n i t  is l i s t e d  for 
sale, the r e a l t o r  t h a t  is r e p r e s e n t i n g  that s e l l e r  h a d  
b e t t e r  m a k e  su r e  t h a t  t h e r e  is a t h o r o u g h  u n d e r s t a n d i n g  
o f  w h a t  t h o s e  u n p a i d  a s s e s s m e n t s  are. T h a t  is 
a f f i r m a t i v e  r e p r e s e n t a t i o n  a n d  o f  c o u r s e  s o m e t h i n g  rhe 
b u y e r  w o u l d  w a n t  to know.

I d i d  h a v e  a s i t u a t i o n  o u t  in M u l d o o n  w h e r e  a y o u n g  
lady ca m e  to me. S h e  h a d  c l o s e d  o n  a F r i d a y ,  a n d  on 
t h e  f o l l o w i n g  F r i d a y  r e c e i v e d  a s p e c i a l  a s s e s s m e n t  
n o t i c e  for $6,000. She h a d  s p e n t  e v e r y  d i m e  she had in 
p u r c h a s i n g  h e r  unit, a n d  d i d  n o t  h a v e  a n y  m o n e y  to h i r e  
a n  a t t o r n e y .  I se n t  h e r  to the R e a l  E s t a t e  C o m m i s s i o n  
t o  file a s u r e t y  f u n d  c l a i m  a g a i n s t  the r e a l t o r  w h o  
s h o u l d  h a v e  g o t t e n  t h a t  i n f o r m a t i o n  f r o m  the 
a s s o c i a t i o n  a n d  d i s c l o s e d  it. T h i s  a c t  of course, 
t a k e s  care o f  t h a t  e n t i r e  issue.



(172)

B u c k :  T h a t  b r i n g s  us to the n e x t  t w o  s e c t i o n s .  T h e r e  are
tw o  s e c t i o n s  t h a t  s h o u l d  be  r e a d  t o g e t h e r ,  s e c t i o n  490 
a n d  s e c t i o n  590, a s s o c i a t i o n  r e c o r d s  a n d  a n d  res a l e s .  
S e c t i o n  490 f a i r l y  s i m p l y  says t h a t  t h e  a s s o c i a t i o n  has 
to m a i n t a i n  s u f f i c i e n t  r e c o r d s  t o  p r o v i d e  r e s a l e  
d i s c l o s u r e s .  W h i c h  b r i n g s  us  t o  the r e s a l e  
d i s c l o s u r e s .  T h i s  p a r t i c u l a r  p r o v i s i o n ,  a l t h o u g h  it is 
a s i m p l e  one, is p r o b a b l y  t h e  p r o v i s i o n  t h a t  h a d  t h e  
g r e a t e s t  a m o u n t  o f  t r a u m a  a t  t h e  t i m e  o f  the p a s s a g e  of 
th e  C o n n e c t i c u t  Act. T h e r e  are a l o t  o f  p l a n n e d  
c o m m u n i t i e s  t h a t  s i m p l y  d o n ' t  m a i n t a i n  r e c o r d s  and th e y  
h a v e  to g e t  t h e m  t o g e t h e r .  T h e y  l e a r n  a b o u t  this 
r e q u i r e m e n t  w h e n  a r e a l t o r  s h o w s  u p  w i t h  a w r i t t e n  r e q u e s t  
for a r e s a l e  c e r t i f i c a t e  a n d  t h e n  t h e y  s c r a t c h  a r o und. In 
the e a r l y  d a y s  it t o c k  m o r e  t h e n  t e n  s t a t u t o r y  da y s  to 
c o m e  up w i t h  t h e s e  r e c o r d s  b u t  t h e y  did. In a b o u t  six 
m o n t h s  v i r t u a l l y  a l l  t h e  c o m m u n i t y  a s s o c i a t i o n s  in the 
s t a t e  are n o w  in c o m p l i a n c e ,  t h e i r  r e c o r d s  h a v e  b e e n  
i m p r o v e d  i m m e a s u r a b l y  a n d  r e s a l e  p u r c h a s e r s  a r e  f i n d i n g  
that: the w h o l e  m a n a g e m e n t  q u a l i t y  o f  t h e s e  s m a l l  
c o m m u n i t i e s  h a s  i n c r e a s e d  b y  v i r t u e  o f  t h e  fact of the 
r e q u i r e m e n t s  o f  r e g u l a r  r e c o r d  k e e p i n g ,  b u d g e t i n g ,  
f i n a n c i a l  s t a t e m e n t s  a n d  that t h e  m o n e y  is b e i n g  
h a n d l e d .  T h i s  g o e s  b a c k  to t h e  d e f i n i t i o n  of the 
c o m m o n  i n t e r e s t  c o m m u n i t y .  T h a t  is o w n e r s h i p  of  the 
u n i t  r e q u i r e s  c o n t r i b u t i o n  to a c o m m o n  fund for the 
m a i n t e n a n c e  o f  o t h e r  p r o p e r t y .  T h e  d i s c l o s u r e  of w h e r e  
this m o n e y  g o e s  a n d  the c o n t r o l  o f  w h e r e  th i s  m o n e y  
g o e s  is c e n t r a l  to the p h i l o s o p h y  o f  the c o m m o n  
i n t e r e s t  o w n e r s h i p  act. T h i s  p a r t i c u l a r  p r o v i s i o n ,  the 
r e s a l e  p r o v i s i o n ,  g i v e s  the s e l l e r  the i n f o r m a t i o n  of 
w h e r e  the m o n e y  is going.

(196)

M c N a l l :  I w o u l d  l i k e  to a d d  a c o m m e n t  as far as the r e s a l e
c e r t i f i c a t e s  a r e  c o n c e r n e d .  O n e  o f  the p r o b l e m s  t h a t  
the r e a l  e s t a t e  i n d u s t r y  has r i g h t  n o w  is that they are 
l o o k e d  at as t h e  u l t i m a t e  d e e p  p o c k e t  in e v e r y  
t r a n s a c t i o n .  T h e  s e l l e r  m a y  be  g o ne, the b u i l d e r  m a y  
be  gone, y o u  a l w a y s  h a v e  the r e a l  e s t a t e  f i r m  as the 
a g e n t s  i n v o l v e d .  T h e  r e s a l e  c e r t i f i c a t e  is r e q u i r e d  to 
b e  g i v e n  b y  the s e l l e r  o f  t h e  u n i t  to the b u y e r  of the 
unit, w h i c h  m e a n s  t h a t  i n f o r m a t i o n  o b l i g a t i o n  is o n  the 
s e l l e r  net the rea l t o r .  T h e  i n f o r m a t i o n  th a t  is n e e d e d  
to b e  d i s c l o s e d  is the t y p e  of  i n f o r m a t i o n  for w h i c h  
a g e n t s  are n o w  b e i n g  sued. By m a k i n g  the u n i t  owner, 
w h i c h  is t r y i n g  to r e s e l l  h i s  u n i t ,  d i s c l o s e  t h i s  
i n f o r m a t i o n ,  I t h i n k  is g o i n g  to  p r o v i d e  some m e a s u r e  
of p r o t e c t i o n  for t h e  r e a l t o r s  i n v o l v e d .  I b e l i e v e  t h a t  
the r e a l  e s t a t e  i n d u s t r y  at this p o i n t  n e e d s  to h a v e  
th i s  p r o t e c t i o n .
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Buck: I ' d  like to m a k e  o n e  s m a l l  c o r r e c t i o n  to Mr. M c N a l l ' s
p r o v i s i o n s .  T h e  s e l l e r  is r e s p o n s i b l e  for o b t a i n i n g  
the i n f o r m a t i o n .  T h e  a s s o c i a t i o n  is r e s p o n s i b l e  for 
its a c c u r a c y .  T h e  s e l l e r  m u s t  r e q u e s t  the i n f o r m a t i o n  
b u t  o n c e  t h e y  g e t  the i n f o r m a t i o n  f r o m  the a s s o c i a t i o n  
t h e  s e l l e r  is n o t  r e s p o n s i b l e  for a n y  i n a c c u r a c y  t h a t  
th e  a s s o c i a t i o n  m a y  h a v e  p u t  in there, h o w e v e r ,  the 
a s s o c i a t i o n  m a y  b e  r e s p o n s i b l e  for that. It d o e s  m e a n  
t h a t  t h e  a s s o c i a t i o n s  h a v e  to b e  q u i t e  c a r e f u l  as to 
t h e  p r e p a r a t i o n  o f  t h e s e  r e s a l e  d i s c l o s u r e s  a n d  the 
r e s u l t  h a s  b e e n  t h a t  t h e  r e c o r d s  h a v e  b e e n  b r o u g h t  up 
to  d a t e  v e r y  q u i c k l y .  In the p l a n n e d  u n i t  d e v e l o p m e n t  
f i e l d  t h e y  w e r e  in t e r r i b l e  shape. C o n d o m i n i u m s  h a v e  
b e e n  b e t t e r ,  p r i n c i p a l l y  b e c a u s e  t h e r e  w a s  a n  old 
s t a t u t o r y  s t r u c t u r e .  T h e r e  w a s  a f o r m a l  a s s o c i a t i o n  
a n d  in m a n y  c a s e s  the r e a l t o r s  k n e w  it w a s  a 
c o n d o m i n i u m  a n d  t h e  p u r c h a s e r  w o u l d  a s k  for a d o c u m e n t s  
o f  so m e  s c r t  so t h e y  c o u l d  t a k e  a l o o k  a t  it, thus the
a s s o c i a t i o n s  w e r e  m a i n t a i n i n g  it. B u t  e v e n  in the
s m a l l  o n es, the f i n a n c i a l  r e c o r d s  w e r e  a mess.

T h i s  h a s  b e e n  p r o b a b l y  an  a r e a  o f  i m p a c t  w h i c h  t o o k  my
l e c t u r i n g  t o  35 s e s s i o n s  o f  t r a i n i n g  for r e a l t o r s  in 
th e  s t a t e  o f  C o n n e c t i c u t .  T h e r e  w e r e  a b o u t  200 
r e a l t o r s  in e v e r y  s e s s i o n ,  to g e t  t h e m  to u n d e r s t a n d  
w h a t  t h e  r e s a l e  d i s c l o s u r e s  l o o k e d  like, h o w  to a s k  -;.t  
them, h o w  to p r e s e n t  t h e m  to t h e  p u r c h a s e r  a n d  g i v i n a  
t h e m  so m e  i d e a  o f  t h e i r  format. T h e r e  w a s  one 
a m e n d m e n t  p r o p o s e d  for s e c t i o n  470 w h i c h  has to d o  w i t h  
a s s o c i a t i o n  r e c o r d s  p r o p o s i n g  o n  p a g e  56 line 3 t h a t  u 
p r o f e s s i o n a l  m a n a g e r ,  agent, a c c o u n t a n t  o r  p a r t y  w i t h  
w h o m  t h e  a s s o c i a t i o n  h a s  c o n t r a c t e d  for services, m u s t  
r e t u r n  a i l  a s s o c i a t i o n  r e c o r d s  w i t h i n  five d a y s  o f  
t e r m i n a t i o n  o f  t h e  c o n t r a c t .  In t h e  e v e n t  t h a t  the 
a s s o c i a t i o n  r e c o r d s  a r e  n o t  r e t u r n e d  the a s s o c i a t i o n  
m a y  b r i n g  a claim. T h i s  is u n d e r  a s s o c i a t i o n  records,, 
b u t  it do e s  h a v e  the e f f e c t  by b e i n g  p u t  in one o f  the 
s e c t i o n  40 s e c t i o n s  of  a p p l y i n g  t h i s  p r o v i s i o n  to old 
p r o j e c t s .

(234)

M c N a l l :  T h i s  g e t s  a r o u n d  to the p r o b l e m  w h e r e  the
a s s o c i a t i o n  m a n a g e r  m a y  b e  t e r m i n a t e d  a n d  r e f u s e d  to 
r e t u r n  t h e  d o c u m e n t s  for a n y  n u m b e r  of  r e a s o n s ,  the 
b i l l ' s  n o t  paid, the d i s p u t e  o r  w h a t e v e r  it m i g h t  be, 
a n d  a l l o w s  the a s s o c i a t i o n  to g e t  t h o s e  r e c o r d s  b a c k  
v e r y  q u i c k l y  a n d  tu r n  t h e m  o v e r  to n e w  m a n a g e m e n t  or to 
ta k e  t h e m  o v e r  t h e m s e l v e s .  T h i s  is m o r e  i m p o r t a n t  in 
th e  s e n s e  t h a t  t h e  a s s o c i a t i o n  is n o w  r e q u i r e d  to 
p r o v i d e  t h e  r e s a l e  c e r t i f i c a t e  i n f o r m a t i o n  w i t h i n  ten 
days. It w a s  fe l t  by s e v e r a l  o f  t h e  a s s o c i a t i o n s  t h a t  
I t a l k e d  w i t h  a n d  s e v e r a l  of the m a n a g e r s  w h o  h a v e  b e e n  
a s k e d  to t a k e  o v e r  f r o m  a n o t h e r  m a n a g e r  t h a t  this
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s e c t i o n  p r o t e c t i o n  n e e d s  to  b e  p u t  i n  for the 
a s s o c i a t i o n s .

Buck: T h e  w h o l e  r e s a l e  p r o c e s s  I t h i n k  h a s  b e e n  o n e  o f  the
a r e a s  t h a t  w e  w o u l d  r e a l l y  c o m m e n d  t h e  a c t  for in 
C o n n e c t i c u t .  It t o o k  a g r e a t  d e a l  o f  s h a k i n g  u p  w h e n  
it g o t  s t a r t e d .  B u t  n o w  it is in e f f e c t ,  the r e a l t o r s  
d o n ' t  m i n d  it. It w a s  the p o r t i o n  t h a t  t h e y  w e r e  
o b j e c t i n g  to, b e c a u s e  in C o n n e c t i c u t  t h e r e ' s  s t i l l  a 
l i t t l e  b i t  of  c a v e a t  e m p t o r  l e f t  in the law. T h e  
r e a l t o r s  w e r e  n o t  r e s p o n s i b l e  for i n n o c e n t  
m i s r e p r e s e n t a t i o n s  a n d  t h e y  w o u l d  j u s t  as soon n o t  ha v e  
to go t h r o u g h  th i s  p a r t i c u l a r  t r a u m a .  B u t  n o w  th a t  
t h e y  are a c c e p t i n g  it, t h e y  are h a p p y  w i t h  it, a n d  they 
w e r e  t h r e a t e n i n g  th a t  t h e y  w e r e  g o i n g  to m o v e  for the 
r e p e a l  o f  t h e  r e s a l e  s e c t i o n .  T h e y  d i d  a s u r v e y  of the 
m u l t i p l e  l i s t i n g  s e r v i c e  in t h e  s t a t e  of C o n n e c t i c u t ,  
s o m e  11 , 0 0 0  t r a n s a c t i o n s  t h a t  o c c u r r e d  la s t  year, to 
d i s c o v e r  h o w  m a n y  h a d  to be r e l i s t e d  on the c o m p u t e r  
b e c a u s e  p e o p l e  h a d  w a l k e d  a w a y  b y  v i r t u e  o f  the r e s a l e  
r e s c i s s i o n  a n d  the a n s w e r  w a s  two. P e o p l e  d o n ' t  
r e s c i n d  b u t  t h e y  g e t  t h e  o p p o r t u n i t y  to review. It's an 
i n d i c a t i o n  t h a t  t h e  p r o c e s s  is m o r e  p r o p h y l a c t i c  t h a n  a 
t h r e a t  of r e s c i s s i o n .

(260)

S e c t i o n  670 is a v e r y ,  v e r y  p o w e r f u l  s e c t i o n  a n d  it is 
s o m e t h i n g  t h a t  a p p l i e s  to o l d  as w e l l  as n e w  a n d  it is 
in t h e  s e c t i o n  40 s e c t i o n s .  It e s s e n t i a l l y  cuts 
t h r o u g h  a lot of p r o b l e m s  th a t  h a v e  o c c u r r e d  in  the 
p a s t  t h r o u g h o u t  t h e  U n i t e d  S t a t e s  w h e r e  t h e  q u e s t i o n  
is, "who h a s  t h e  r i g h t  to sue the d e c l a r a n t  in the case 
of a w a r r a n t y  p r o v i s i o n . "  "Who has a r i g h t  to a p p e a r  
b e f o r e  a t r i b u n a l  on an a c t i o n  e f f e c t i n g  a c o m m o n  
i n t e r e s t  c o m m u n i t y . "  "C a n  the a s s o c i a t i o n  r e p r e s e n t  
t he u n i t  o w n e r s ? "  "Can a u n i t  o w n e r  u n d e r t a k e  an 
a c t i o n  w h i c h  is r e a l l y  an a c t i o n  o f  the a s s o c i a t i o n  
e v e n  t h o u g h  t h e r e  has b e e n  l o s e s ? "  "Do y o u  h a v e  to 
h a v e  some k i n d  of r e l a t i o n s h i p  b e t w e e n  the two p a r t i e s ,  
for i n s t a n c e ,  a f a i l u r e  o f  a p a r t i c u l a r  a c t  to o c c u r  in 
the loss o f  the re a l  e s t a t e  c o m m i s s i o n ? "  It ' s  p o s s i b l e  
t h a t  the r e a l t o r  c a n  sue the a c t u a l  p e r s o n  w h o  c a u s e d  
the f a i l u r e ,  r a t h e r  t h a n  h a v i n g  to go  t h r o u g h  the w h o l e  
c o n t r a c t  c h a n g e  o r  r e c h e c k .  T h e  s e c t i o n  670 p r o v i s i o n  
e s s e n t i a l l y  says t h a t  any p e r s o n  h a s  the r i g h t  to sue 
an y  p e r s o n  for f a i l u r e  to c o m p l y  w i t h  the act if t h e r e  
a r e  d a m a g e s ,  a n d  i t  a l l o w s  p u n i t i v e  d a m a g e s  to be 
a w a r d e d  for w i l l f u l  f a i l u r e  to c o m p l y  w i t h  the c h a p t e r .  
It d o e s  m e a n  t h a t  the lawyers' d a n c e ,  d o s - a - d o s  as to 
j u r i s d i c t i o n  at  t h e  c o u r t h o u s e  steps, is e l i m i n a t e d  a n d  
they are r i g h t  in t h e r e  d i s c u s s i n g  the a c t u a l  case. It 
is v e r y  u s e f u l  and as I say a v e r y  p o w e r f u l  p r o v i s i o n .
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W e ' v e  g o n e  o v e r  s e c t i o n s  720, 730 a n d  740 the u n i v e r s a l  
s e c t i o n s ,  a n d  n o w  c o m e  to the d e f i n i t i o n s  in 
s e c t i o n  990. T h e  d e f i n i t i o n s  in th i s  p a r t i c u l a r  act 
are e x t r e m e l y  i m p o r t a n t  a n d  t h e r e  a r e  a n u m b e r  of 
i m p o r t a n t  d e f i n i t i o n s  t h a t  I w o u l d  li k e  to g o  over.
N o t  j u s t  b e c a u s e  t h e y  are a p p l i c a b l e  to o l d  p r o j e c t s ,  
b e c a u s e  as w e  d e a l  w i t h  t h e  e n t i r e  a c t  t h e s e  
d e f i n i t i o n s  b e c o m e  e x t r e m e l y  i m p o r t a n t .

T h e  c o n c e p t  o f  " a l l o c a t e d  i n t e r e s t . "  W e  d o n ' t  h a v e  
s o m e t h i n g  c a l l e d  t h e  p e r c e n t a g e  i n t e r e s t  in the c o m m o n  
e l e m e n t s .  I f  w e  do it  d o e s n ' t  h a v e  a n y  e f f ect. Two 
i m p o r t a n t  a l l o c a t e d  i n t e r e s t s  are t h e  v o t e s  a n d  t h e  
c o m m o n  e x p e n s e  l i a b i l i t i e s .  T h o s e  t w o  p r o v i s i o n s  can 
be d i f f e r e n t .  T h e y  c o u l d  n o t  u n d e r  the o l d  act. If 
a n y b o d y  h a s  c o n d u c t e d  a c o n d o m i n i u m  e l e c t i o n  w h e r e  one 
p e r s o n  h a s  8 . 1 3 7 5 6  v o t e s  a n d  t h e  n e x t  p e r s o n  has 9. 1 2 3 4  
v o t e s  a n d  y o u  t r y  to c o u n t  the v o t e s ,  a t  t h e  end, you 
r e e d  a m a j o r  c o m p u t e r .  T h e  a b i l i t y  to s e p a r a t e  the 
v o t e s  f r o m  t h e  p e r c e n t a g e  i n t e r e s t  in t h e  c o m m o n  
e l e m e n t s  is s o m e t h i n g  t h a t  e v e r y  m a n a g e r  w i l l  be 
e n t h u s i a s t i c  about. O b v i o u s l y  it d o e s n ' t  o v e r r i d e  
e x i s t i n g  d o c u m e n t s .  E x i s t i n g  c o n d o m i n i u m s  a r e  s t ill 
s t u c k  w i t h  it a n d  in a c h a l l e n g e d  e l e c t i o n  h a v i n g  to 
v i r t u a l l y  g e t  a c o m p u t e r  to d e t e r m i n e  w h o  won. B u t  in 
n e w  c o m m u n i t i e s  it c e r t a i n l y  w i l l  b e  u s e f u l .  It a l l o w s  
to h a v e  o n e  r e s i d e n t ,  o n e  vote, or  o n e  p e r s o n ,  one 
v o te, d e p e n d i n g  w h a t  the d o c u m e n t s  p r o v i d e .  It also, b y  
v i r t u e  of  a n o t h e r  p r o v i s i o n  in the a c t  w i t h  r e s p e c t  to 
n e w  c o m m u n i t i e s ,  a l l o w s  v o t i n g  to be  s p l i t  u p  b e t w e e n  
d i f f e r e n t  c l a s s e s  of p e o p l e .  In V i r g i n i a  t h e r e  are 
s o m e  c a s e s  w h e r e  t e n a n t s  h a v e  p a r t i a l  v o t e s ,  w h i c h  is 
an i n t e r e s t i n g  w a y  of  b r i n g i n g  t e n a n t s  in t o  the 
o p p o r t u n i t y  o f  r u n n i n g  t h e  c o m m u n i t y .

T h e  o t h e r  a s p e c t  to c o m m o n  e x p e n s e  l i a b i l i t y  is o n e  of 
the a l l o c a t e d  i n t e r e s t s  t h a t  is q u i t e  i m p o r t a n t .  It 
b a s i c a l l y  is a l l o c a t e d  in p r o p o r t i o n  to b u r d e n .  H o w  
m u c h  b u r d e n  d o e s  a p a r t i c u l a r  u n i t  h a v e  in a 
c o n d o m i n i u m  a s s o c i a t i o n ?  It c a n  b e  u n d e r  a n y  fair 
m e t h o d ,  it d o e s  n o t  d i s c r i m i n a t e  in f a v o r  o f  the 
d e c l a r a n t .  I t ' s  a m a r k e t i n g  d e c i s i o n .  It c a n  be b a s e d  
o n  v a l u e s ,  o r  s q u a r e  f o o t a g e  as the e x i s t i n g  act 
p r o v i d e s .  It  c a n  b e  b a s e d  u p o n  the n u m b e r  o f  the 
s q u a r e  f e e t  o f  p a r k i n g  l o t  t h a t  h a v e  to b e  m a i n t a i n e d ,  
s i z e  o f  the roof, h e a t i n g  b i l l s ,  a w h o l e  m a s s e s  of 
a r e a s  c o u l d  go o n  in that. T h e  a l l o c a t e d  i n t e r e s t  run 
t h r o u g h  t h e  a c t  a n d  t h e  w h o l e  c o n c e p t  o f  s h a r i n g  the 
b u r d e n  b a s e d  u p o n  e x p e n s e  b u r d e n ,  r a t h e r  t h a n  v a l u e  is 
a p o s s i b i l i t y  w h i c h  is i m p o r t a n t .

In a c o n d o m i n i u m  it i n c l u d e s  the u n d i v i d e d  i n t e r e s t  in 
the c o m m o n  e l e m e n t s ,  h o w e v e r ,  t h e  u n d i v i d e d  i n t e r e s t  in 
the c o m m o n  e l e m e n t s  h a v e  n o  e f f e c t .  It ' s  r e a l l y
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s o m e t h i n g  t h a t  is l e f t  o v e r  f r o m  the o l d  c o n d o m i n i u m  
act. I t ' s  t h e r e  b e c a u s e  t h e r e  is a t e n d e n c y  in c o m m o n  
e l e m e n t  o w n e r s h i p ,  a n d  a f e e l i n g  a m o n g  c o m m o n  law 
l a w y e r s  t h a t  t h e r e  has to be a f r a c t i o n  s o m e w h e r e  so 
t h a t  e v e r y b o d y  w i l l  k n o w  h o w  m u c h  t h e y  own. B u t  it 
v i r t u a l l y  h a s  n o  e f f e c t  e x c e p t  in o n e  i n s t a n c e  the 
c o m b i n a t i o n .  If y o u  c a n ' t  f i g u r e  o u t  h o w  m u c h  the 
v a l u e  is i t  is a r e s i d u a l  t h i n g  t h a t  p e o p l e  fall b a c k  
on. T h a t  is a n  i m p o r t a n t  aspe c t .

Th e  " c o m m o n  i n t e r e s t  c o m m u n i t y " ,  v e r y  i m p o r t a n t  
d e f i n i t i o n ,  I ' v e  r e f e r r e d  to s e v e r a l  times. It is. 
c e n t r a l  to the act. T h e  o b l i g a t i o n  to p a y  for p r o p e r t y  
o t h e r  t h a n  the u n i t  is t h e  o b l i g a t i o n  w h i c h  is w h a t  we  
ar e  r e g u l a t i n g .  T h e  f i n a n c i a l  r e l a t i o n s h i p  b e t w e e n  
u n i t  o w n e r s  i n  c o m m o n  for c o o p e r a t i v e  eff o r t s ,  
a c t i v i t i e s ,  f u n  a n d  games, is the k i n d  of t h i n g  th a t  w e  
feel is i m p o r t a n t  a n d  t h a t ' s  w h a t  we  a r e  l o o k i n g  at. 
A l m o s t  e v e r y t h i n g  e l s e  b e c o m e s  s e c o n d a r y  to t h a t  
c o o p e r a t i v e  e f f o r t .

A  c o n d o m i n i u m  e s s e n t i a l l y  is a c o m m o n  i n t e r e s t  
c o m m u n i t y  w h e r e  the c o m m o n  e l e m e n t s  are o w n e d  as 
u n d i v i d e d  i n t e r e s t s  as t e n a n t s  in c o m mon. A  
c o o p e r a t i v e  is a c o m m o n  i n t e r e s t  c o m m u n i t y  v/here the 
e n t i r e  c o m m u n i t y  is o w n e d  b y  t h e  a s s o c i a t i o n .  A 
p l a n n e d  c o m m u n i t y  is a c o m m o n  i n t e r e s t  c o m m u n i t y  t h a t  
is n o t  a c o n d o m i n i u m  or a c o o p e r a t i v e .  It e x h a u s t s  the 
v a r i o u s  d e f i n i t i o n s .

A  " d e c l a r a n t "  is an i m p o r t a n t  d e f i n i t i o n  b e c a u s e  is a 
p e r s o n  w h o  e s s e n t i a l l y  is a spo n s o r ,  i n t e r e s t i n g l y  
e n o u g h ,  the d e c l a r a n t  n e e d  n o t  d e c l a r e .  T h e  d e c l a r a n t  
is a p e r s o n  w h o  o f f e r s  t h e  s a l e  as p a r t  of h i s  r e g u l a r  
b u s i n e s s  a n d  th u s  is like a s p o n s o r  in a s e c u r i t i e s  a c t  
c o n c e p t  a n d  is a v e r y  i m p o r t a n t  d e f i n i t i o n  as the 
p e r s o n  u p o n  w h o  c e r t a i n  b u r d e n s  a r e  i n v o l v e d .  " S p e c i a l  
d e c l a r a n t  r i g h t s "  a n d  " d e v e l o p m e n t  r i g h t s "  are 
i m p o r t a n t ,  in  t h a t  the s p e c i a l  d e c l a r a n t  r i g h t s  a r e  t h e  
r i g h t s  to d e v e l o p  t h e  p r o j e c t ,  m a i n t a i n  m o d e l  signs, 
c o n v e y  e a s e m e n t s  a n d  do t h i n g s  of t h a t  n a t u r e .  T h e  
d e c l a r a n t  o n l y  h a s  s p e c i a l  d e c l a r a n t  r i g h t s  t h a t  are 
d i f f e r e n t  f r o m  u n i t  o w n e r s .  T h e  b a s i c  r u l e  is t h a t  
e v e r y  u n i t  o w n e r  is eq u a l ,  e x c e p t  in t h o s e  a n i m a l  
farms, s o m e  a r e  m o r e  e q u a l  t h a n  o t h e r s .  D e c l a r a n t s  
h a v e  s p e c i a l  d e c l a r a n t  r i g h t s .  It's f e l t  t h a t  t h e s e  a r e  
the o n l y  r i g h t s  t h a t  t h e y  need. Thus, t h e y  c a n n o t  h a v e  
o t h e r  o v e r r i d i n g  r i g h t s  t h a t  th e y  c a n  w r i t e  in t o  the 
d o c u m e n t s  t h a t  are o u t s i d e  o f  t h e s e  p a r t i c u l a r  a s p e c t s .

O n e  o f  the s p e c i a l  d e c l a r a n t  r i g h t s  is the d e v e l o p m e n t  
r i g h t  w h i c h  is the r i g h t  to u n i l a t e r a l l y  c h a n g e  the 
c o m m u n i t y  b y  a d d i n g  units, b y  a d d i n g  land, by
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w i t h d r a w i n g  land, by s u b d i v i d i n g  u n i t s  b a s e d  o n  t h e  
u n i l a t e r a l  f i l i n g  of  an  a m e n d m e n t  o f  t h e  d e c l a r a n t  
t h e m s e l v e s .  T h i s  a b i l i t y  to fl e x  t h e  f l e x i b l e  
c o n d o m i n i u m  is o n e  of the n e w  a n d  e x c i t i n g  a s p e c t s  of 
t h e  act, a n d  one of  the t h i n g s  t h a t  t h e  d e v e l o p e r s  
r e a l l y  l i k e  a n d  it  a l s o  i n d i c a t e s  t h a t  t h e y  do n o t  h a v e  
to c o m m i t  to a n y t h i n g  m o r e  t h a n  t h e y  h a v e  to m a r k e t  at 
a g i v e n  time. U n d e r  t h e  law, if t h e  u n i t  is w i t h i n  a 
b u i l d i n g  y o u  c a n ' t  c r e a t e  it u n t i l  t h e  b u i l d i n g  is 
f i n i s h e d .  T h u s  w h a t  y o u  do  is s t a r t  on  a m a j o r  p r o j e c t  
s u c h  as a 100 u n i t  p r o j e c t .  Y o u  c r e a t e  15 u n i t s  b y  
f i n i s h i n g  a b u i l d i n g  w i t h  15 u n i t s  in  it. M a r k e t  them, 
a n d  c r e a t e  d e v e l o p m e n t  r i g h t s  o r  h a v e  d e v e l o p m e n t  
r i g h t s  t o  c r e a t e  a d d i t i o n a l  units. In a p r o j e c t  w e  are 
d e a l i n g  w i t h  at t h e  m o m e n t ,  a 150 u n i t  p r o j e c t  f o r m e d  
u n d e r  t h e  o l d  law, w e  o p t e d  to c o m e  u n d e r  the n e w  law
for t h i s  v e r y  reason. We  c o m p l e t e d  55 units, so l d  t h e m
a l l  so e s s e n t i a l l y  the t i t l e  for the e n t i r e  p r o j e c t  is 
do ne. W e  h a v e  d e v e l o p m e n t  r i g h t s  to c r e a t e  95 m o r e
u n i t s .  T h e s e  d e v e l o p m e n t  r i g h t s  are j u s t  m e r e l y  a
r i g h t  to b u i l d  a b u i l d i n g  a n d  l o c a t e  a u n i t  i n  v a r i o u s  
l o c a t i o n s  on e m p t y  la n d  in the p r o j e c t .  T e c h n i c a l l y ,  
as w e  say, a l l  the i n t e r e s t  in the c o m m u n i t y  h a s  b e e n  
s o l d  e x c e p t  d e v e l o p m e n t  rights. W e  a r e  s e l l i n g  t h o s e  
d e v e l o p m e n t  r i g hts, 25 to one p e r s o n ,  35 to a n o t h e r  
p e r s o n .  W e  h a v e  a m o r t g a g e  on  the b a l a n c e  w h i c h  has 
b e e n  a s s i g n e d  to t h e  bank. It's a n  e n t i r e l y  n e w  
c o n c e p t  i n  t h e  f o r m  of o w n e r s h i p  a n d  i t ' s  a v e r y  u s e f u l  
f o r m  of  o w n e r s h i p  for d e v e l o p m e n t  p u r p o s e s .

(384)

H a l f o r d :  In t h e  p a s t  w h e n  t h e y  w a n t e d  to d o  that, d i d  they
s u b d i v i d e  the p r o p e r t y  and go a h e a d  w i t h  o n e  s e ction, 
a n d  t h a t  w a s  t h e  c o m m o n  i n t e r e s t  to t h a t  one. A n d  th e n  
go  o n  to the n e x t  s e c t i o n  a n d  that w a s  t h e  c o m m o n  
i n t e r e s t  to i t s e l f ,  a n d  the n e x t  s e c t i o n  an  c o m m o n  
i n t e r e s t  to i t s e l f  a n d  t h e n  s o m e h o w  r e c o m b i n e  t h e m  
later.

Buck: T h e y  n e v e r  r e c o m b i n e  t h e m  e x c e p t  t h a t  b a s i c a l l y
t h a t ' s  t h e  w a y  t h a t  it w a s  done. T h e r e  w e r e  two or  
t h r e e  m e t h o d s  o f  d o i n g  it. O n e  of w h i c h  w a s  a m e t h o d  
w h e r e b y  t h e  d e v e l o p e r  w o u l d  r e s e r v e  a p o w e r  o f  a t t o r n e y  
f r o m  e v e r y  p u r c h a s e r  to v o t e  the v o t e  o f  t h e  p u r c h a s e r  
in a m e n d i n g  t h e  d o c u m e n t s  to b r i n g  on n e w  u n i t s . A n  
i r r e v o c a b l e  p o w e r  o f  a t t o r n e y  a l w a y s  m a k e s  p e o p l e  
n e r v o u s .  B e c a u s e  p e o p l e  die, p e o p l e  sell, a n d  t h e r e  is 
a p o t e n t i a l  error. T h a t ' s  one m e t h o d .  A n o t h e r  m e t h o d  
is to h a v e  a m u l t i p l e  c h a i n  of i n d e p e n d e n t  c o n d o m i n i u m s  
u n d e r  a n  u m b r e l l a  a s s o c i a t i o n  w h i c h  w o u l d  m a i n t a i n  the 
c o m m o n  f a c i l i t i e s .  In  o n e  p a r t i c u l a r  p r o j e c t ,  w h i c h  we 
a r e  a m e n d i n g  to c o m e  u n d e r  the act, t h e r e  are s e v e n  
c o n d o m i n i u m s  e a c h  w i t h  f i v e  d i r e c t o r s .  E a c h

,ie °otve n a y  . ; is iot.*

n o t . •
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w i t h d r a w i n g  land, b y  s u b d i v i d i n g  u n i t s  b a s e d  o n  t h e  
u n i l a t e r a l  f i l i n g  o f  an a m e n d m e n t  of the d e c l a r a n t  
t h e m s e l v e s .  T h i s  a b i l i t y  to f l e x  the f l e x i b l e  
c o n d o m i n i u m  is o n e  o f  the n e w  a n d  e x c i t i n g  a s p e c t s  of 
t h e  act, a n d  o n e  o f  the t h i n g s  t h a t  t h e  d e v e l o p e r s  
r e a l l y  li k e  a n d  it a l s o  i n d i c a t e s  t h a t  t h e y  do n o t  h a v e  
to c o m m i t  to a n y t h i n g  m o r e  t h a n  t h e y  h a v e  to m a r k e t  at 
a g i v e n  time. U n d e r  t h e  law, if the u n i t  is w i t h i n  a 
b u i l d i n g  y o u  c a n ’t c r e a t e  it u n t i l  t h e  b u i l d i n g  is 
fi n i s h e d .  T h u s  w h a t  y o u  d o  is s t a r t  o n  a m a j o r  p r o j e c t  
s u c h  as a 100 u n i t  p r o j e c t .  Y o u  c r e a t e  15 u n i t s  b y  
f i n i s h i n g  a b u i l d i n g  w i t h  15 u n i t s  in  it. M a r k e t  them, 
a n d  c r e a t e  d e v e l o p m e n t  r i g h t s  o r  h a v e  d e v e l o p m e n t  
r i g h t s  to c r e a t e  a d d i t i o n a l  units. In a p r o j e c t  w e  are 
d e a l i n g  w i t h  at t h e  m o m e n t ,  a 150 u n i t  p r o j e c t  f o r m e d  
u n d e r  t h e  o l d  law, w e  o p t e d  to c o m e  u n d e r  t h e  n e w  law
for t h i s  v e r y  reason. W e  c o m p l e t e d  55 units, s o l d  t h e m
all so e s s e n t i a l l y  the t i t l e  for the e n t i r e  p r o j e c t  is 
done. W e  h a v e  d e v e l o p m e n t  r i g h t s  to c r e a t e  95 m o r e
units. T h e s e  d e v e l o p m e n t  r i g h t s  are j u s t  m e r e l y  a
r i g h t  to  b u i l d  a b u i l d i n g  a n d  l o c a t e  a u n i t  in v a r i o u s  
l o c a t i o n s  on  e m p t y  land in the p r o j e c t .  T e c h n i c a l l y ,  
as w e  say, a l l  the i n t e r e s t  in t h e  c o m m u n i t y  h a s  b e e n  
s o l d  e x c e p t  d e v e l o p m e n t  rights. W e  are s e l l i n g  t h o s e  
d e v e l o p m e n t  r i g hts, 25 to o n e  p e r s o n ,  35 to a n o t h e r  
p e r s o n .  W e  h a v e  a m o r t g a g e  o n  the b a l a n c e  w h i c h  has 
b e e n  a s s i g n e d  to  t h e  bank. It's an e n t i r e l y  n e w  
c o n c e p t  in the f o r m  of o w n e r s h i p  a n d  it ' s  a v e r y  u s e f u l  
f o r m  o f  o w n e r s h i p  for d e v e l o p m e n t  p u r p o s e s .

(384)

H a l f o r d :  In t h e  p a s t  w h e n  t h e y  w a n t e d  to d o  that, d i d  t h e y
s u b d i v i d e  t h e  p r o p e r t y  a n d  go a h e a d  w i t h  one s e c t i o n ,  
and t h a t  w a s  the c o m m o n  i n t e r e s t  to th a t  one. A n d  then 
g o  o n  to the n e x t  s e c t i o n  a n d  t h a t  w a s  t h e  c o m m o n  
i n t e r e s t  to i t s e l f ,  a n d  the n e x t  s e c t i o n  a n  c o m m o n  
i n t e r e s t  to i t s e l f  a n d  t h e n  s o m e h o w  r e c o m b i n e  t h e m  
later.

Buck: T h e y  n e v e r  r e c o m b i n e  t h e m  e x c e p t  t h a t  b a s i c a l l y
t h a t 's the w a y  t h a t  it w a s  d o n e . T h e r e  w e r e  t w o  o r  
t h r e e  m e t h o d s  o f  d o i n g  it. O n e  of w h i c h  w a s  a m e t h o d  
w h e r e b y  t h e  d e v e l o p e r  w o u l d  r e s e r v e  a p o w e r  o f  a t t o r n e y  
f r o m  e v e r y  p u r c h a s e r  to v o t e  the v o t e  of the p u r c h a s e r  
in a m e n d i n g  t h e  d o c u m e n t s  to b r i n g  o n  n e w  u n i t s . A n  
i r r e v o c a b l e  p o w e r  o f  a t t o r n e y  a l w a y s  m a k e s  p e o p l e  
ne r v o u s .  B e c a u s e  p e o p l e  die, p e o p l e  sell, a n d  t h e r e  is 
a p o t e n t i a l  error. T h a t ' s  o n e  m e t h o d .  A n o t h e r  m e t h o d  
is to h a v e  a m u l t i p l e  c h a i n  of  i n d e p e n d e n t  c o n d o m i n i u m s  
u n d e r  an u m b r e l l a  a s s o c i a t i o n  w h i c h  w o u l d  m a i n t a i n  the 
c o m m o n  f a c i l i t i e s .  In o n e  p a r t i c u l a r  p r o j e c t ,  w h i c h  we 
are a m e n d i n g  to c o m e  u n d e r  the act, t h e r e  a r e  s e v e n  
c o n d o m i n i u m s  e a c h  w i t h  five d i r e c t o r s .  E a c h



c o n d o m i n i u m  has 20 u n i t s  o r  l e s s  a n d  t h e r e  a r e  n i n e  
m e m b e r s  o f  t h e  m a s t e r  a s s o c i a t i o n .  In a 150 u n i t  
p r o j e c t  w e  h a v e  44 o f f i c e r s .  W e  c a n ' t  e v e n  fill the 
v a c a n c i e s .  W e  a r e  n o w  m e r g i n g  t h e m  a l t o g e t h e r  u s i n g  
the c o m m o n  i n t e r e s t  o w n e r s h i p  act.

A n o t h e r  m e t h o d  t h a t  w a s  d o n e  is the so c a l l e d  " C h i n e s e  
m e n u "  s y s tem, w h e r e b y  a d e v e l o p e r  p r e d i c t s  t h a t  he 
w o u l d  h a v e  20 un i t s .  W h e n  h e  h a s  20 u n i t s  t h e r e  is a 
p e r c e n t a g e  a l l o c a t e d  to e a c h  o f  the 20 u n i t s .  A t  a 
l a t e r  d a t e  he h a s  20 m o r e .  In c o l u m n  B he p u t s  40 
u n i t s  a n d  t h e n  a d i f f e r e n t  p e r c e n t a g e  is a l l o c a t e d . a n d  
t h e n  he a l l o c a t e s  a n o t h e r  20 un i t s .  In  c o l u m n  C h e  has 
60 u n i t s  w i t h  a d i f f e r e n t  p e r c e n t a g e .  He  p r e d i c t e d  u p  
front. H e  says w h a t  h i s  p l a n s  w i l l  be, w h a t  his 
c o n s t r u c t i o n  q u a l i t y  w i l l  be, a n d  h e  s o r t  of p r e d i c t s  
a h e a d  of  t i m e  t h a t  a u t o m a t i c a l l y  t h e r e  w i l l  b e  a jump 
f r o m  c o l u m n  to c o l u m n .  It's d o n e  w i t h o u t  s t a t u t o r y  
a u t h o r i t y  b u t  i t ' s  b e e n  i n s u r e d  b y  t i t l e  i n s u r a n c e  so 
p e o p l e  c a n  f o l l o w  the " C h i n e s e  m e n u " .  In e v e r y  c a s e  
w h e n  a c o n d o m i n i u m  h a s  b e e n  c r e a t e d  t h e y  are l o c k e d  
in t o  s o m e  f o r m  o f  d e s i g n ,  e x c e p t  in t h e  c h a i n  of 
m u l t i p l e  c o n d o m i n i u m s .  In t h a t  c a s e  t h e y  d e c l a r e  all 
the u n i t s  o n  pa p e r ,  s o m e  a r e  f i n i s h e d .  T h e  p a p e r  u n i t s  
sit o u t  t h e r e  h a v i n g  to c o n t r i b u t e  t o  t h e i r  c o m m o n  
e x p e n s e  a s s e s s m e n t  b u t  a r e  n o n e x i s t i n g .  T h e y  are just 
r e a d y  to b e  b u i l t  around. It has b e e n  c u m b e r s o m e  and 
it has b e e n  a p r o b l e m .  T h e  a b i l i t y  to fl e x  the 
c o n d o m i n i u m  u n d e r  d e v e l o p m e n t  r i g h t s  is o n e  o f  the b i g  
a d v a n c e s  in the act.

(423)

H a l f o r d :  B u t  a l l  the d e v e l o p m e n t  r i g h t s  p r o v i s i o n s  a r e  in
the o f f e r i n g  s t a t e m e n t ,  so a n y o n e  t h a t ' s  b u y i n g  k n o w s  
th a t  i n s t e a d  of  g e t t i n g  s o m e t h i n g  t h a t ' s  g o i n g  to g r o w  
l a t e r  f r o m  some o t h e r  source, he k n o w s  e x a c t l y  the 
g r o w t h  p a t t e r n  w i l l  be b e c a u s e  it ' s  in the o f f e r i n g  
s t a t e m e n t .

Buck: T h a t ' s  c o r r e c t .  If t h e r e  a r e  d e v e l o p m e n t  r i g hts,
t h e r e  a r e  a n  a d d i t i o n a l  12 q u e s t i o n s  t h a t  m u s t  be  
a n s w e r e d  in t h e  p u b l i c  o f f e r i n g  s t a t e m e n t .  E s s e n t i a l l y  
d i s c l o s i n g  w h a t  p l a n s ,  o r  no a s s u r a n c e s  t h a t  t h e r e  a r e  
a n y  plans, t h a t  the d e v e l o p e r  h a s  w i t h  r e s p e c t  to the 
e x e r c i s e  o f  t h e s e  d e v e l o p m e n t  r i g hts. W e ' v e  f o u n d  
i n t e r e s t i n g l y  e n o ugh, t h a t  the 12 q u e s t i o n s  h a v e  m a d e  
the d e v e l o p e r s  plan, b e c a u s e  t h e y  d o n ' t  w a n t  to say 
t h a t  t h e y  h a v e  no i d e a  w h a t ' s  g o i n g  to h a p p e n  in the 
r e s t  o f  t h e  d e v e l o p m e n t  r i g h t s  p r o p e r t y .  It c o u l d  be  a 
h a z a r d o u s  w a s t e  dump, or a d r i e d  e g g  factory, or 
w h a t e v e r  t h e y  c h o o s e ,  a l t h o u g h ,  in t h e  o l d  d a y s  t h a t ' s  
w h a t  t h e y  w o u l d  l i k e  to r e s e r v e  the r i g h t  to do. N o w  
t h e y  n a v e  to say it, a n d  a n y t h i n g  c a n  be  d o n e  in the 
a d j o i n i n g  p r o p e r t y .  T h e y  say t h a t  t h e y  d o n ' t  w a n t  to
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s a y  t h a t  so t h e y  g o  a h e a d  a n d  p l a n  it. A g a i n  t h e  
d i s c l o s u r e  has h a d  a s a l u t a r y  e f f e c t  o n  t h e  p l a n n i n g  
a s p e c t s  o f  d e v e l o p e r s  j u s t  b e c a u s e  t h e y  h a d  to p lan.

M c N a l l :  T h e  p r o b l e m  t h a t  the d e v e l o p e r s  in A l a s k a  h a v e  h a d
is t h a t  t h e y  h a v e  a t t e m p t e d  to p h a s e  t h r o u g h  25 u n i t s  
to  t e s t  t h e  m a r k e t .  If t h e y  are s u c c e s s f u l ,  t h e y  w a n t  
to  d o  a p h a s e  t w o  a n d  a p h a s e  th r e e .  C a p i t o l  Ring, for 
e x a m p l e ,  h a s  g o t  a p h a s e  one, p h a s e  t w o  a n d  I t h i n k  
p h a s e  t h r e e  o n  t h e  O l d  S e w a r d  H i g h w a y .  P h a s i n g  w a s  n o t  
a c t u a l l y  a l l o w e d  u n d e r  o u r  s t a t u t e s ,  a n d  I k n o w  t h a t  
d e v e l o p e r ' s  c o u n s e l  w h o  a r e  t r y i n g  to p h a s e  h a v e  lo n g  
a n d  h a r d  a r g u m e n t s  t r y i n g  to g e t  p h a s i n g  a c c e p t e d  b y  
t h e  l e n d e r s ,  b e c a u s e  o u r  s t a t u t e s  s i m p l y  d i d  n o t  s p e a k  
to  h o w  y o u  d o  that. T h i s  s i m p l y  t a k e s  t h a t  p r o b l e m  
a w a y  f r o m  e v e r y b o d y .  A l l  y o u  h a v e  to do is say w h a t  
y o u  a r e  g o i n g  t o  do. D i s c l o s e  t h a t  y o u  a r e  g o i n g  to 
p u t  t h i s  in s e g m e n t s  o f  25 u n i t s  a p i e c e  a n d  g e t  a r o u n d  t h a t  
e n t i r e  issue.

B uck: I m u s t  o b v i o u s l y  h a s t e n  to i n d i c a t e  t h a t  a l t h o u g h  the
d e f i n i t i o n s  a p p l y  t o  o l d  p r o j e c t s ,  t h e y  o n l y  a p p l y  to 
w i t h  r e s p e c t  to d e f i n i n g  t e r m s .  T h e y  d o n ' t  g e n e r a t e  
t h e  d e v e l o p m e n t  r i g n t s  to t h e  o l d  p r o j e c t s .  B e c a u s e  of 
t h i s  f l e x i b i l i t y  I t h i n k  y o u  w i l l  f i n d  t h a t  a n u m b e r  of 
p r o j e c t s  w i l l  w a i t  u n t i l  the a c t  p a s s e s  in o r d e r  to b e  
d e c l a r e d .  T h i s  h a s  b e e n  t h e  e f f e c t  in a lot of t h e  
s t a t e s .  T h e r e  i s n ' t  a r u s h  to t h e  l a n d  r e c o r d s  t o  g e t  
a h e a d  of it. B e c a u s e  o f  t h e  d e v e l o p e r s '  g o o d i e s  t h a t  
a r e  g i v e n  in t h e  acL  the d e v e l o p e r s  say, "Ah, w e  
f i n a l l y  c a n  d o  w h a t  w e  w a n t  to do a n d  w e ' l l  w a i t  u n t i l  
t h e  a c t  is e f f e c t i v e , "  b e f o r e  t h e y  p u t  it o n  the land 
r e c o r d s .  T h e r e  w i l l  p o s s i b l e  b e  a r u s h  to the la n d  
r e c o r d s  w i t h  r e s p e c t  to s i m p l e  p l a n n e d  u n i t  
d e v e l o p m e n t s  t h a t  d o n ' t  w a n t  a p u b l i c  o f f e r i n g  
s t a t e m e n t .  In t h o s e  c a s e s  t h e y  w i l l  be r e q u i r e d  to 
g i v e  a r e s a l e  c e r t i f i c a t e ,  b e c a u s e  i n t e r e s t i n g l y  
e n o u g h ,  a r e s a l e  c e r t i f i c a t e  is not j u s t  for r e s a l e s ,  
i t ' s  w h e r e  e v e r  t h e r e  is a s a l e  of  a c o m m o n  i n t e r e s t  
c o m m u n i t y  u n i t  t h a t  a p u b l i c  o f f e r i n g  s t a t e m e n t  is n o t  
r e q u i r e d .  O l d  p r o j e c t s  w h i c h  a r e  b e i n g  s o l d  by the 
d e v e l o p e r  w i l l  h a v e  t o  c o m e  u p  w i t h  r e s a l e  s t a t e m e n t s  
w i t h i n  the f i v e  d a y  r e s c i s s i o n  p e r i o d  a f t e r  t h e  
e f f e c t i v e  d a t e  o f  t h i s  act. N o b o d y  g e t s  a w a y  u n s c a t h e d  
b y  r u s h i n g  to t h e  l a n d  r e c o r d s .  T h e  a c t  i t s e l f  o f f e r s  
so m a n y  g o o d i e s  t h a t  it m a y  b e  t h a t  y o u ' l l  f i n d  i n  m o r e  
c o m p l e x  p r o j e c t s  t h e y  w i l l  a c t u a l l y  w a i t  for it's 
e f f e c t i v e  date.

A  c o u p l e  o f  o t h e r ,  w h a t  I c o n s i d e r ,  i m p o r t a n t  
p r o v i s i o n s .  O n e  p r o v i s i o n  w e ' r e  p r o p o s i n g  a c h a n g e  in 
w h i c h  is i t e m  22, p a g e  86, " o w n e r s h i p  of a u nit" do'7'" 
n o t  i n c l u d e  a l e a s e h o l d  i n t e r e s t ,  i n c l u d i n g  r e n e w a b l e  
o p t i o n s ,  o f  l e s s  t h a n  20 y e a r s  in a u n i t  u n d e r  th i s  
p r e s e n t  bill, t h a t ' s  the u n i f o r m  p r o v i s i o n .  In
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C o n n e c t i c u t  w e  f o u n d  t h a t  w e  p i c k e d  u p  a lot o f  
c o m m u n i t i e s  t h a t  h a d  t e n  y e a r  l e a s e s  and two five y e a r  
o p t i o n s ,  c l e a r l y  i n t e n d e d  to b e  l e a s e  h o l d  
r e l a t i o n s h i p s ,  n o t  lo n g  t e r m  e q u i t y  r e l a t i o n s h i p s  and 
so C o n n e c t i c u t  h a s  i n c r e a s e d  it to  40 years. I've 
r e c o m m e n d e d  t h a t  a n d  t h a t  is o n e  of t h e  b i l l  p r o v i s i o n s  
t h a t  has b e e n  s u b m i t t e d  to y o u  as a c h a n g e  in 
d e f i n i t i o n .

I t h i n k  t h o s e  a r e  p r o b a b l y  are s o m e  o f  the f u n d a m e n t a l  
d e f i n i t i o n s  t h a t  w e  p r o b a b l y  s h o u l d  go  t h r o u g h  b e f o r e  
w e  go  t h r o u g h  t h e  r e s t  o f  the a c t  a n d  the s e c t i o n  990 
is the l a s t  o f  t h e  s e c t i o n  40 s e c t i o n s  t h a t  a p p l y  to 
e x i s t i n g  c o n d o m i n i u m s .

R odey: L e t ' s  s t o p  for ju s t  a s e c ond, w e  h a v e  w i t h  us L i n d a
O ' B a n n o n  w h o  h a s  b e e n  t h e  c h i e f  a t t o r n e y  in the 
C o n s u m e r  P r o t e c t i o n  D i v i s i o n .  P e r h a p s  this m i g h t  b e  an 
a p p r o p r i a t e  t i m e  to a s k  L i n d a  if she has a n y  q u e s t i o n s  
w i t h  r e g a r d  to a n y  of  t h e  c o m m e n t a r y  t h a t  has g o n e  o n  
p r e v i o u s l y  o n  t h e  act. L i n d a  O ' B a n n o n  has b e e n  in 
p r i v a t e  p r a c t i c e  in A n c h o r a g e  a n d  as I s u s p e c t  is 
e x p e r i e n c e d  l i k e  t h e  r e s t  o f  us do  w i t h  r e g a r d  to this 
issue.

L i n d a  O ' B a n n o n :  T h a n k  y o u  Mr. C h a i r m a n .  Yes, I w a n t  to
s e c o n d  so m e  of t h e  o p i n i o n s  t h a t  Mr. M c N a l l  has 
e x p r e s s e d ,  in t h a t  in o u r  C o n s u m e r  P r o t e c t i o n  S e c t i o n  
o f  t h e  D e p a r t m e n t  o f  Law, w e  h a v e  r e c e i v e d  n u m e r o u s  
c o n s u m e r  c o m p l a i n t s  p a r t i c u l a r l y  f r o m  c o n d o m i n i u m  
p u r c h a s e r s  c o n c e r n i n g  t h e i r  a s s o c i a t i o n  a s s e s s m e n t s  
t h a t  t h e y  w e r e n ' t  p l a n n i n g  for. P a r t i c u l a r l y  f i rst 
t i m e  c o n d o m i n i u m  b u y e r s  w h o  a r e  p e r h a p s
u n s o p h i s t i c a t e d ,  n o t  a w a r e  o f  w h a t  w a s  g o i n g  o n  a n d  the 
f a c t  t h a t  t h e r e  w e r e  s u c h  p o o r  d i s c l o s u r e s  m a d e  at the 
t i m e  of  p u r c h a s i n g  the u n i t  led to m u c h  c o n c e r n  l a t e r  
o n  w h e n  t h e y  f o u n d  o u t  t h a t  t h e s e  p r o b l e m s  e x i s t e d .

R o d e y :  W i l l  y o u  i d e n t i f y  y o u r s e l f  o n  t h e  r e c o r d  for o u r
t a p e .

(527)

O ' B a n n o n :  M y  n a m e  is L i n d a  O ' B a n n o n ,  I ' m  t h e  c h i e f  o f  the
C o n s u m e r  P r o t e c t i o n  S e c t i o n  of the D e p a r t m e n t  o f  Law, 
I ' m  a n  a s s i s t a n t  A t t o r n e y  G e n e r a l .

I j u s t  v/ant to m a k e  so m e  v e r y  b r i e f  c o m m e n t s  t h a t  I 
t h i n k  is a l i t t l e  b r e a k  in to t h e  s e c t i o n  b y  s e c t i o n  
ana3.ysis. I' v e  a l r e a d y  t a l k e d  to b o t h  Mr. B u c k  a n d  Mr. 
M c N a l l  e a r l i e r  today, a n d  Mr. M c N a l l  o n  o t h e r  
o c c a s i o n s .  W e  h a v e  b e e n  c o n s i d e r i n g  c e r t a i n  a s p e c t s  of 
the b ill. O n e  of  t h e  p r o p o s e d  c h a n g e s  w a s  one t h a t  I 
w a s  v e r y  c o n c e r n e d  a b o u t  is the d e f i n i t i o n  o n  i n t e r i o r
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s p a c e  a n d  a c t u a l  c o n d o m i n i u m  units. T h a t  is o n e  o f  the 
p r o p o s e d  c h a n g e s .  W e  h a d  a p r o b l e m  a f e w  y e a r s  ago 
w i t h  h o w  a p p r a i s e r s  a n d  o t h e r  p e o p l e  i n v o l v e d  in r e a l  
e s t a t e  b u s i n e s s  w o u l d  m e a s u r e  the s q u a r e  f o o t a g e  of 
c o n d o m i n i u m s . T h e y  w e r e  m e a s u r i n g  f r o m  e x t e r i o r  w a l l s  
to e x t e r i o r  w a l l s .  O u r  c u r r e n t  act, the H o r i z o n t a l  
P r o p e r t i e s  R e g i m e  Ac t ,  in the d e f i n i t i o n  of ar. 
a p a r t m e n t  d e f i n e s  t h e  s q u a r e  f o o t a g e  as i n t e r i o r  w a l l  
to i n t e r i o r  w a l l .  I w a s  c o n c e r n e d  t h a t  this w a s  n o t  
a c c u r a t e ,  as p r o p o s e d  in SB 44. I t a l k e d  to Mr. B u c k  
a b o u t  s t i l l  a l l o w i n g  t h e  f l e x i b i l i t y  in f o r m i n g  the 
t y p e  of  o w n e r s h i p  h e  w a s  t a l k i n g  about, p e r h a p s  for a 
m a r i n a  o r  s o m e t h i n g ,  w h e r e  t h e r e  a c t u a l l y  are no 
i n t e r i o r  w a l l s ,  b u t  y e t  p r o v i d i n g  in the t r a d i t i o n a l  
s i t u a t i o n  o f  a c o n d o m i n i u m  a p a r t m e n t  t h a t  the s q u a r e  
f o o t a g e  m e a s u r e m e n t  w o u l d  c o n t i n u e  to be  f r o m  i n t e r i o r  
w a l l  to i n t e r i o r  w all, so t h a t  t h e r e  w o u l d  n o t  be 
d e c e p t i o n  in t h e  m a r k e t  p l a c e  i n  the size of the 
c o n d o m i n i u m  for r e s i d e n t i a l  use, w h i c h  h a p p e n s  often.

Buck: P e r h a p s  if I c o u l d  a d d  to that. W e  d i d  d i s c u s s  this 
ma t t e r .  U n d e r  the H o r i z o n t a l  R e g i m e  the i n t e r i o r  
m e a s u r e m e n t  o f  t h e  u n i t  w a s  the b a s i s  of  a l l o c a t i n g  the 
p e r c e n t a g e  i n t e r e s t  in  the c o m m o n  e l e m e n t s  a n d  h a d  a 
g r e a t  d e a l  o f  s i g n i f i c a n c e .  N o w  w h a t  we h a v e  d o n e  is 
w e ' v e  p u t  t h e  a m e n d m e n t  in the p u b l i c  o f f e r i n g  
s t a t e m e n t  so it is d i s c l o s e d .  It d o e s n ' t  n e c e s s a r i l y  
m e a n  t h a t  the p e r c e n t a g e  i n t e r e s t  w i l l  b e  in p r o p o r t i o n  
to t h a t  it c o u l d  be, as w e  i n d i c a t e d ,  a n y  b u r d e n  of 
c o m m o n  e x p e n s e s  b u t  w e  n o w  h a v e  a u n i f o r m  s y s t e m  
r e q u i r e d  as o n e  o f  t h e  q u e s t i o n s  in the p u b l i c  o f f e r i n g  
s t a t e m e n t  to d i s c l o s e  w h a t  the i n t e r i o r  s p a c e  is in 
i n t e r i o r  k i n d s  o f  c o n d o m i n i u m  u n i t s ,  r e s i d e n t i a l  
b u i l d i n g s  w i t h  h o r i z o n t a l  b o u n d a r i e s .  W e  feel t h a t  w e  
are d o i n g  it m e r e l y  as a d i s c l o s u r e ,  n o t  as a b a s i s  for 
s e t t i n g  a s s e s s m e n t  o r  v o t e s  o r  a n y t h i n g  o f  that n a t u r e  
b u t  w i t h  t h e  u n i f o r m  s y s t e m  the u n i f o r m  d i s c l o s u r e  w i l l  
o c c u r  a n d  th u s  the a d v e r t i s i n g  has to be c o n s i s t e n t  
w i t h  the p u b l i c  o f f e r i n g  s t a t e m e n t  a n d  y o u ' l l  h a v e  a 
s y s t e m  w h i c h  e v e r y b o d y  w i l l  be a b l e  to c o m p a r e  for 
e v a l u a t i o n  p u r p o s e s  b u t  n o t  for any o t h e r  pur p o s e .

O ' B a n n o n :  B a s i c a l l y ,  I a m  s p e a k i n g  fr o m  c o n s u m e r  a o u t l o o k .
In four w a y s  t h i s  act a d d r e s s e s  c o n s u m e r  p r o t e c t i o n .
O n e  is the d i s c l o s u r e  r e q u i r e m e n t s ,  one is t h r o u g h  the 
s e c t i o n  o n  w a r r a n t i e s ,  a n d  the p a r t i c u l a r  s e c t i o n  o n  
e s c r o w  d e p o s i t s  a n d  the s e c t i o n  on c a n c e l l a t i o n  
r e s c i s s i o n  r i g h t s .  I ' m  su r e  t h a t  Mr, B u c k  is g o i n g  to 
go  t h r o u g h  e a c h  o f  t h o s e  s e c t i o n s  so I w o n ' t  r e p e a t  
th a t  b u t  t h o s e  a r e  a l l  a r e a s  t h a t  h a v e  c o m e  to o u r  
a t t e n t i o n  t h a t  are r e a l l y  n e e d e d .  P a r t i c u l a r l y ,  
d i s c l o s u r e  a n d  c a n c e l l a t i o n  r i g h t s  i f  y o u  do not 
r e c e i v e  a fu l l  d i s c l o s u r e  w i t h i n  15 d a y s  p r i o r  to the 
c o n t r a c t  to p u r c h a s e  the c o m m o n  i n t e r e s t  o w n e r s h i p .  I 
s u p p o s e  t h a t  w o u l d  a l l  m y  g e n e r a l  r e m a r k s .  T h e r e  is a



H o u s e  B i l l  138, a b i l l  o n  t i m e  s h a r i n g  and th i s  c o m m o n  
i n t e r e s t  o w n e r s h i p  a c t  w o u l d  i n c l u d e  t i m e  shares.
T h e r e  a r e  s o m e  p r o v i s i o n s  for a n y o n e  n e e d i n g  aid t h a t  
a r e  n o t  c u r r e n t l y  in SB 44, Mr. B u c k  t a l k e d  v e r y  
b r i e f l y  a b o u t  some o f  those. O n e  w o u l d  b e  to p r o v i d e  
t i m e  s h a r e s  s a l e s  o n l y  -Through a l i c e n s e d  r e a l  e s t a t e  
a g e n t  r e g a r d l e s s  o f  the ■ ype o f  t i m e  s h a r e  i n t e r e s t s  
b e i n g  o f f e r e d .  T i m e  s h a r e  is d e f i n e d  in  SB 44 in  t h e  
d e f i n i t i o n  s e c t i o n  in p a r a g r a p h  31. T h e  w a y  it is 
d e f i n e d  c u r r e n t l y  it w o u l d  i n c l u d e  i n t e r e s t ,  it w o u l d  
n o t  n e c e s s a r i l y  be a r e a l  e s t a t e  i n t e r e s t  b u t  it w o u l d  
b e  w h a t  is k n o w n  as a r i g h t  to u s e  t i m e  s h a r e  i n t e r e s t .  
T h e  w a y  t h a t  HB 138 is d r a f t e d  c u r r e n t l y ,  e v e n  in ^ h a t  
r i g h t  to u s e  t h e  t y p e  o f  t i m e  s h a r e  it w o u l d  r e q u i r e  a 
l i c e n s e d  r e a l  e s t a t e  a g e n t  to s e l l  that. T h a t  is o n e  I 
w o u l d  like to s e e  a d d r e s s e d  in t h i s  b i l l  a n d  t h e  r e a s o n  
w o u l d  b e  w e  c o u l d  d o  t h a t  t h r o u g h  an a m e n d m e n t  to A S  
08 . 8 8 ,  r e a l  e s t a t e  c o m m i s s i o n  s e c t i o n  o f  o u r  s t a t u t e s .  
It ' s  b e e n  t h e  e x p e r i e n c e  in m a n y  s t a t e s  t h a t  w h e n  
p e o p l e ,  o t h e r  t h a n  r e a l  e s t a t e  a g e n t s ,  a r e  s e l l i n g  ti m e  
s h a r e s  it is m u c h  m o r e  l i k e l y  t h a t  t h e r e  w i l l  be a 
g r e a t  d e a l  of m i s r e p r e s e n t a t i o n  in the a c t u a l  m a r k e t i n g  
of  t h e  t i m e  shares, t h a n  w h e n  you h a v e  a l i c e n s e e  w h o  
a c t u a l l y  h a s  s o m e  i n t e r e s t ,  of  c o u r s e ,  in  p r e s e r v i n g  
t h e i r  l i cense. T h e y  w o u l d  b e  m o r e  i n t e r e s t e d  in 
m a r k e t i n g  t h e m  in a m e r e  h o n e s t  way. T h a t ' s  b a s i c a l l y  
a l l  t h e  g e n e r a l  c o m m e n t s  t h a t  I have. I d o n ' t  t h i n k  
t h a t  it w o u l d  b e  g o o d  for m e  to go  t h r o u g h  a s e c t i o n  by 
s e c t i o n  a n a l y s i s .  Mr. B u c k  is r e a l l y  d o i n g  v e r y  good.

H a l f o r d :  J u s t  a q u e s t i o n  on t i m e  s h aring. A r e  y o u  s a y i n g
t h a t  a l l  s a l e s  in t i m e  s h a r e s  h a v e  to g o  t h r o u g h  a r e a l  
e s t a t e  or a r e  y o u  s a y i n g  t h a n  all p r o f e s s i o n a l  sales. 
C a n ' t  an i n d i v i d u a l  se l l  t h e i r  o w n  t i m e  s h a r e s  u n d e r  
y o u r  p r o p o s a l .

O ' B a n n o n :  Of  c o u rse.

H a l f o r d :  If the ti m e  s hare is s o l d  p r o f e s s i o n a l l y  for a fee 
t h e n  it h a s  to be  s o l d  b y  a r e a l  e s t a t e  agent.

O ' B a n n o n :  Right. Or in t h e  o r i g i n a l  o f f e r i n g  b y  a
d e v e l o p e r .

H a l f o r d :  T h e n  t h e  d e v e l o p e r  c a n  s e l l  i t  h i m s e l f .

O ' B a n n o n :  No, w e  w o u l d  r e c o m m e n d  e v e n  in t h a t  s i t u a t i o n
t h a t  is b e  s o l d  t h r o u g h  a l i c e n s e d  r e a l  e s t a t e  agent. 
B u t  I m e a n  e i t h e r  t h r o u g h  the o r i g i n a l  o f f e r i n g  or  if 
y o u  a r e  s e l l i n g  for a fee. B u t  if it ' s  s o m e o n e  s e l l i n g  
t h e i r  o w n  w i t h o u t  b o u h e r i n g  an a g e n t  for r e s e l l i n g  t h e y  
c o u l d  c e r t a i n l y  se l l  o n  t h e i r  own. We w o u l d n ' t
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r e c o m m e n d  t h a t  t h e y  h a d  h i r e d  ^.n a g e n t  to  se l l  t heir 
t i m e  share.

S e n a t o r  Z i e g l e r :  B e c a u s e  o f  o t h e r  o b l i g a t i o n s  m a y  I a s k  at
w h a t  ti m e  do y o u  i n t e n d  to adj o u r n .

R o d e y :  I w a s  g o i n g  t o  r a i s e  t h a t  q u e s t i o n .  T h e  m e m b e r s  of
t h i s  c o m m i t t e e  h a v e  s c h e d u l e d  t h e i r  d a y  a c c o r d i n g  to a 
t h r e e  o ' c l o c k  a d j o u r n m e n t  t i m e  a n d  S e n a t o r  Z i e g l e r  w a s  
c h e c k i n g  the a c c u r a c y ,  I b e l i e v e ,  n o t  for the r e a s o n  
t h a t  he t h o u g h t  t h a t  it w a s  i n a c c u r a t e .  T h e r e f o r e ,  
s e v e r a l  of  t h e  m e m b e r s  o f  t h e  c o m m i t t e e  h a v e  o t h e r ,  
c o m m i t m e n t s .  I ' l l  q u e s t i o n  S e n a t o r  H a l f o r d ,  the p r i m e  
s p o n s o r  o f  t h e  b i l l ,  h o w  ( i n d i s c e r n i b l e )  in terms, 
o b v i o u s l y  t h e r e  is a g r e a t  d e a l  o f  w o r k  to  b e  done. W e  
are f o r t u n a t e  to h a v e  Mr. B u c k  w i t h  u s  a n d  
( indisc e r n i b l e )  in th i s  r oom. S e n a t o r  H a l f o r d .

H a l f o r d :  W h a t  I s u g g e s t  t h a t  w e  do  in t e r m s  o f  f o r m a t  is
r e q u e s t  t h a t  the b i l l  b e  d r a f t e d  as a p o t e n t i a l
c o m m i t t e e  s u b s t i t u t e ,  i n c l u d i n g  t h e s e  changes. I a l s o
r e q u e s t  t h a t  the D e p a r t m e n t  of  L a w  a n d  the g u e s t s  a n d  
( indiscernible) a n d  w h e n  w e  t a k e  it o u t  the n e x t  ti m e  
w e ' v e  g o t  e v e r y t h i n g  a l l  t o g e t h e r .  I d o n ' t  k n o w  w h a t  
the s c h e d u l e  is in t e r m s  of, I h a t e  to lo s e  the 
r e s o u r c e  of Mr. Buck, p a r t i c u l a r l y .  I t h i n k  t h a t  we  
h a v e  g o n e  t h r o u g h  an  a w f u l  l o t  o f  it and h a v e  p r o b a b l y  
b r o u g h t  I ( i n d i s c e r n i b l e ) .

E n d  of  T a p e  1.

T a p e  2, S i d e  1.

Rodey: .. . f o r  t h a t  r e a s o n  I w o u l d  like to s p e n d  as m u c l
ti m e  as p o s s i b l e ,  a p p o i n t  as m a n y  p e o p l e  as p o s s i b l e ,  
an d  g e t  t h e  b e s t  l i ght on  the p r o b l e m s .  Is t h e r e  a 
p o s s i b i l i t y  t h a t  y o u  w o u l d  b e  a b l e  to join us a g a i n  
w i t h i n  a m o n t h  or so?

Buck: P r o b a b l y  not, b a s i c a l l y  it's four d a y s  to c o m e  h e r e
for two. I c o u l d  c e r t a i n l y  jo i n  you o n  the t e l e p h o n e .

Rodey: T h a t  w a s  m y  s e c o n d  s u g g e s t i o n ,  w o u l d  b e  to use
A l a s c o m ' s  n e w  v i d e o  t e l e c o n f e r e n c i n g  s y s t e m  and 
a c t u a l l y  w o r k  . . . t h a t  w o u l d  be t h e  i d e a l  s i t u a t i o n ,  the 
i d e a l  w a y  for us to go b a c k  and forth. O b v i o u s l y  w e  
w i l l  h a v e  t o  s e t t l e  for a p h o n e  c o n n e c t i o n  at this 
po i n t .  A T T  a n d  ( i n d i s c e r n i b l e )

H a l f o r d :  T h e  o n l y  o t h e r  q u e s t i o n  t h a t  I w o u l d  al s o  h a v e  is
th a t  p e o p l e  o n  the t e l e c o n f e r e n c e  n e t w o r k ,  I don'-t k n o w  
if t h e y  c a m e  for t e s t i m o n y  or  l i s t e n  to an o v e r v i e v .  I 
t h i n k  t h a t  t h e r e  is a l o t  o f  p r o f e s s i o n a l  i n t e r e s t  out 
t h e r e  and a l o t  of p e o p l e  i n v o l v e d  j u s t  l o o k i n g  o v e r



■t

t h e  l i s t  is v e r y  e x c i t i n g .  W e  s h o u l d  at l e a s t  let t h e m  
k n o w  e x a c t l y  w h e n  t h e y  a r e  g o i n g  to h a v e  an o p p o r t u n i t y  
t o  presen-: t e s t i m o n y .

R o d e y :  A t  t h i s  p o i n t  I t h i n k  t h a t  it is a p p r o p r i a t e  to h o l d
h e a r i n g s  i r .  A n c h o r a g e  b e c a u s e  o f  the l a r g e  n u m b e r  of 
p e o p l e ,  p a r t i c u l a r l y  in A n c h o r a g e ,  t h a t  are c o n c e r n e d  
a b o u t  th i s  a n d  again, w e  o u g h t  to s t a r t  it s o o n e r  
r a t h e r  t h a n  l a t e r . . . w i t h i n  t h e  n e x t  s e v e r a l  we e k s .

H a l f o r d :  C o u l d  I m a k e  a f o r m a l  r e q u e s t  t h a t  we  h a v e  a
p o t e n t i a l  CS d r a f t e d  w i t h  t h e  p r o p o s e d  c h a n g e s  a n d  
d i s t r i b u t e  t h a t  to e v e r y o n e  w h o  h a s  s h o w n  a n y  i n t e r e s t  
o n  y o u r  m a i l i n g  list, S e n a t o r  F a i k s  m a i l i n g  list a n d  m y  
m a i l i n g  l i s t  p r i o r  to t h i s  so at  t h a t  p o i n t  they h a v e  
t h e  c u r r e n t  v e r s i o n  p r i o r  to t h e  h e a r i n g  in A n c h o r a g e .

R o d e y :  Yes, I p r e s u m e  t h a t  w e  a r e  g o i n g  to d r a f t  a
c o m m i t t e e  s u b s t i t u t e .  Mr. L e w i s  w i l l  see to that.

H a l f o r d :  I a s s u m e  t h a t  w e  a r e  c l o s i n g  o u t  the day.

R o d e y :  Yes, I t h i n k  t h a t  w e  h a v e  l o s t  a g o o d  p o r t i o n  o f  t h e
c o m m i t t e e  e x c e p t  the p r i m e  s p o n s o r  and t h e  c h a i r m a n .  
T h a t ' s  s o m e  i n d i c a t i o n  t h a t  o t h e r  m e m b e r s  h a v e  o t h e r  
o b l i g a t i o n s .  O b v i o u s l y  w e  a r e  g o i n g  to s p e n d  a g r e a t  
d e a l  m o r e  t i m e  o n  t h i s  a n d  j u s t  to m y  c o n s t i t u e n t s  in 
A n c h o r a g e ,  v/e w i l l  b e  p r o v i d i n g  c o p i e s  of  the c o m m i t t e e  
s u b s t i t u t e  to  A n c h o r a g e  as s o o n  as p o s s i b l e .  I n o t i c e d  
the l i s t  a n d  m a n y  o f  t h e m  are m e m b e r s  o f  the real 
e s t a t e  a n d  l e g a l  c o m m u n i t y  ar.d t h e m s e l v e s  wii] be 
i m p o r t a n t  p e o p l e  in d i s s e m i n a t i n g  t h e  draft. H o p e f u l l y  
we  can r e l y  o n  the c o n t i n u e d  g u i d a n c e  o f  Mr. B u c k  as 
w e l l  as Mr. M c N a l l .  I j u s t  w i s h  t h a t  he w a s  a l i t t l e  
c l o s e r .  W i t h  t h a t  I w i l l  a d j o u r n  the J u d i c i a r y  
C o m m i t t e e .

S E N A T E  J U D I C I A R Y  C O M M I T T E E  T E L E C O N F E R E N C E
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M y  n a m e  is G u r d o n  Buck. I a m  wi t h  a l a w  firm, R o b i n s o n  and 

Cole, in H a r t f o r d ,  C o n n e c t i c u t ,  a n d  I a m  t e s t i f y i n g  from 

H a r t f o r d ,  c o n t i n u i n g  on the t e s t i m o n y  on S e n a t e  Bil l  44 

c o n c e r n i n g  the U n i f o r m  C o m m o n  I n t e r e s t  O w n e r s h i p  Act.

As  a m a t t e r  of b a c k g r o u n d  an d  to t r y  to c a t c h  up f r o m  the 

p r e v i o u s  t estimony, I am, in a d d i t i o n  to b e i n g  an a t t o r n e y ,  a 

r e a l t o r  an d  a n a t i o n a l  t r u s t e e  of the C o m m u n i t y  A s s o c i a t i o n s  

I n s t i t u t e  and the V i c e  C h a i r m a n  of the C o n d o m i n i u m  C o m m i t t e e  

of the R e a l  P r o p e r t y  S e c t i o n  of the A m e r i c a n  B a r  A s s o c i a t i o n .  

I w a s  a l s o  an A B A  a d v i s o r  to the U n i f o r m  L a w  C o m m i s s i o n e r s  

C o m m i t t e e  that d r a f t e d  the U n i f o r m  C o m m o n  I n t e r e s t  O w n e r s h i p  

A c t .

A l s o  as a m a t t e r  of b a c k g r o u n d ,  the S t a t e  of C o n n e c t i c u t  

p a s s e d  its v e r s i o n  of the U n i f o r m  C o m m o n  I n t e r e s t  O w n e r s h i p  

Act e f f e c t i v e  J a n u a r y  1, 1984 a n d  s i n c e  that time I hav e  

d r a f t e d  a b o u t  two d o z e n  sets of d o c u m e n t s  for p r o j e c t s .  As 

f or m y  i n t e r e s t ,  I p e r s o n a l l y  p r i n c i p a l l y  r e p r e s e n t  c o m m o n  

i n t e r e s t  c o m m u n i t y  d e v e l o p e r s ,  d r a f t i n g  d o c u m e n t s  and c o u n­

se l i n g  the a c q u i s i t i o n ,  ma. k e t i n g  an d  t r a n s i t i o n  of c o n t r o l  

for c o m m o n  i n t e r e s t  c o m m u n i t y  p r o j e c t s .  W e  a l s o  rep re s e n t  

a s s o c i a t i o n s ,  l e n d e r s  and m u n i c i p a l i t i e s  in c o m m u n i t y  a s s o c i­

at i o n  matters.

T have, b e e n  a s k e d  to m a k e  a b r i e f  o v e r v i e w  of the A c t  to 

try to b r i n g  p e o p l e  up to sp e e d . For those of y o u  w h o  are 

not p r i v y  to the t e s t i m o n y  e a r l i e r  o n  the A c t  o n  F e b r u a r y  5, 

the U n i f o r m  C o m m o n  I n t e r e s t  O w n e r s h i p  A c t  wa s a d o p t e d  by the 

1982 a n n u a l  m e e t i n g  of the N a t i o n a l  C o n f e r e n c e  of C o m m i s­

sio n e r s  o n  U n i f o r m  S tate Law. B a s i c a l l y  it is an act that 

r e g u l a t e s  three f o r m s  of o w n e r s h i p  of c o m m o n  i n t e r e s t  c o m m u­

n i t y  projects: the c o n d o m i n i u m ,  the c o o p e r a t i v e  and w h a t

u s e d  to b e  c a l l e d  the p l a n n e d  u n i t  d e v e l o p m e n t  but is n o w  

c a l l e d  the p l a n n e d  c o m m u n i t y  in the act.

W h i l e  t h e r e  is a c o m m o n  s c h e m e  of d e v e l o p m e n t  (that is, 

that t h e r e  is a c e n t r a l  c o m m u n i t y  a s s o c i a t i o n  that p r o v i d e s  

m a i n t e n a n c e  and u p k e e p  and s e r v i c e s  f o r  the u n i t s  or p o r t i o n s  

of p r o p e r t y  w i t h i n  the p r o j e c t  and this c o m m o n  sc h e m e  is 

s h a r e d  by a l l  t hree forms) the l e g a l c o n s e q u e n c e s  f l o w i n g  

f ro m  the c h o i c e  of forms d i f f e r  s u b s t an t i a l l y .  T y p i c a l l y ,  

c o n d o m i n i u m s  h a v e  b e e n  a r e g u l a t e d  f o r m  of o w n e r s h i p  u n d e r  

s t a t u t e s  —  oft e n ,  in som e  states, w i t h  c o n s u m e r  p r o t e c t i o n  

p r o v i d e d  and in A l a s k a  w i t h  n o  s u b s t a n t i a l  c o n s u m e r  p r o t e c t­

ion. C o o p e r a t i v e s  a n d  p l a n n e d  u n i t  d e v e l o p m e n t s  are s i g n i f i­

ca n t l y  le s s  r e g u l a t e d  an d are c r e a t e d  by e i t h e r  c o r p o r a t e  l a w  

or c o m m o n  law c o v e n a n t s  in c r e a t i n g  the a s s o c i a t i o n  and the 

o b l i g a t i o n  to p r o v i d e  m a i n t e n a n c e  a s s e s s m e n t s ,  o f t e n  w i t h  

v a r y i n g  le ve l s  of c o m p e t e n c e  w i t h  r e s p e c t  to the d o c u m e n t s  

that are p r o v i d e d  for the p a r t i c u l a r  a s s o c i a t i o n s .

N a t i o n a l  l e n d e r s  h a v e  found it v e r y  d i f f i c u l t  to c o m p a r e  

law s b e t w e e n  s t a t e s  a n d  s t a t u t e s  g o v e r n i n g  c o n d o m i n i u m s  and



c o m m o n  la w  r u l e s  g o v e r n i n g  c o o p e r a t i v e s  and p l a n n e d  c o m m u n i­

ties ar.J they w i l l  u s e  v a r y i n g  t e r m i n o l o g y ,  v a r y i n g  s y s t e m s  

an d  m a k e  it a l m o s t  i m p o s s i b l e  to a s s e s s  the a p p r o p r i a t e n e s s  

of m a k i n g  loans, f i n a n c i n g,  sa l e  a n d  i n t e r s t a t e  c o mmerce.

T h u s  the N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n e r s  and U n i f o r m  

S tate Lat/s, in a p r o c e s s  s t a r t i n g  in 1975, has  d r a f t e d  a 

s e r i e s  of act s  —  the U n i f o r m  C o n d o m i n i u m  Act, the U n i f o r m  

P l a n n e d  C o m m u n i t y  Act, the M o d e l  R eal E s t a t e  C o o p e r a t i v e  A c t  

—  and then i n  1982 m e r g e d  a l l  t h r e e a cts into the U n i f o r m  

C o m m o n  I n t e r e s t  O w n e r s h i p  Ac t  r e g u l a t i n g  a l l  f o r m s  of o w n e r­

ship, u s i n g  u n i f i e d  t e r m i n o l o g i e s , u n i f i e d  systems. Th e  act 

it s el f  h a s  b e e n  p a s s e d  in one f o r m  or a n o t h e r  as e i t h e r  the 

U n i f o r m  Corc'ominium Act, the U n i f o r m  P l a n n e d  C o m m u n i t y  A c t  or 

the M o d e l  R e a l  E s t a t e  C o o p e r a t i v e  A c t  in some 11 states. 

O r e g o n  h a s  the U n i f o r m  P l a n n e d  C o m m u n i t y  Act, V i r g i n i a  ha s  

the M o d e l  R e a l  E s t a t e  C o o p e r a t i v e  Act, an d  the U n i f o r m  

C o n d o m i n i u m  A c t  h a s  b e e n  p a s s e d  in W e s t  V i r g i n i a ,  P e n n­

syl vania,  N e w  H a m p s h i r e ,  M i n n e s o t a ,  M a i n e ,  M i s s o u r i ,  N e w  

M e x i c o ,  R h o d e  I s l a n d  and N e b r a s k a .  A l l  of these acts h a v e  

e s s e n t i a l l y  the s a m e  s t r u c t u r e  but a p p l y  onl y  to their f o r m  

of o w n e r s h i p .

T h e  U n i f o r m  C o m m o n  I n t e r e s t  O w n e r s h i p  Ac t  is p r e s e n t l y  the 

law o n l y  i n  C o n n e c t i c u t ,  b u t  it is b e i n g  c o n t e m p l a t e d  in W e s t  

V i r g i n i a ,  V e r m o n t  and N e w  J e r s e y ,  w i t h  s i g n i f i c a n t  e x c e r p t s  

b e i n g  s u b m i t t e d  in C a l i f o r n i a .  T h u s  the act itself, as far 

as its a d m i n i s t r a t i o n ,  as far as its f i n a n c i b i l i t y , its 

i n t e r n a l  o p e r a t i o n s ,  has a g r e a t  d e a l  of ex p e r i e nc e .

T h e  n e w  as pe c t  of the act, w h i c h  is the g o v e r n a n c e  of all 

t hree f o r m s  of o w n e r s h i p ,  h as  onl y  h a d  e x p e r i e n c e  in C o n n e c t­

icut, and  thus I 've b e e n  a s k e d  to d i s c u s s  some of the C o n­

ne c t i c u t  e x p e r i e n c e  and to go t h r o u g h  the act on a s e c t i o n  by 

s e c t i o n  basis, g i v i n g  a s u m m a r y  and g i v i n g  some r e a s o n s  for 

w h a t ' s  h a p p e n i n g  an d  p o s s i b l y  g i v i n g  som e  a r e c d o t a l  i n f o r m a­

tion as to w h a t  is ou r  e x p e r i e n c e  in Con n e c t i c ut :

W i t h  y o u r  p e r m i s s i o n ,  I'd l i k e  to s u g g e s t  that as I f i n i s h  

a s ec t i o n ,  p e r h a p s  B i l l  M c N a l l  f r o m  A n c h o r a g e ,  w h o  has h a d  a 

s u b s t a n t i a l  a m o u n t  of e x p e r i e n c e  in this a r e a  of law r e p r e­

s e n t i n g  a s s o c i a t i o n s  and s ome d e v e l o p e r s  a n d  w h o  w a s  p r e s i­

den t  of the A l a s k a  C h a p t e r  of the C o m m u n i t y  A s s o c i a t i o n s  

I n s t i t u t e ,  c o u l d  s te p  in an d  p e r h a p s  p r o v i d e  s ome a n e c d o t a l  

s u p p o r t  f o r  the n e e d s  for s om e  of these p a r t i c u l a r  p r o v i s­

ions .

Ac  the F e b r u a r y  5th h e a r i n g ,  we w e n t  t h r o u g h  the Act v e r y  

g e n e r a l l y  and  then s t a r t e d  t a k i n g  up the bill cr a s e c t i o n  by 

s e c t i o n  basis. We e n d e d  up g o i n g  t h r o u g h  w h a t  I call the 

S e c t i o n  40 s e c t i o n s .  U n d e r  S e c t i o n  3 8 . 0 8 . 0 4 0  —  a p p l i c a b i l­

ity of pre-existir.g c o m m o n  i n t e r e s t  c o m m u n i t i e s  —  there are 

a r o u n d  a d o z e n  p r o v i s i o n s  of the Act that a p p l y  to all c o m m o n  

i n t e r e s t  c o m m u n i t i e s  that w e r e  c r e a t e d  in the s t at e  b e f o r e  

the e f f e c t i v e  date  of the Act, b u t  onl y  w i t h  r e s p e c t  to



e v e n t s  or c i r c u m s t a n c e s  o c c u r r i n g  a f t e r  this e f f e c t i v e  date. 

T h e s e  p a r t i c u l a r  d o z e n  s e c t i o n s  a r e  q u i t e  i m p o r t a n t  and we 

w e n t  t h r o u g h  t h e m  in som e  d e t a i l  b e c a u s e  they are the ones 

that w e  w i l l  a p p l y  to the e x i s t i n g  pro j e c t s.  W h a t  I am 

p r o p o s i n g  to do, in o r d e r  to c a t c h  up, is to go t h ro u g h  the 

s e c t i o n s  on a s e c t i o n s  b y  s e c t i o n  b a s i s ,  b u t  w h e n  I get to 

o n e  of w h a t  I ’ll cal l  a S e c t i o n  40 section, I ' l l  gloss ove r 

it v e r y  q u i c k l y  b e c a u s e  w e  h a v e  gon e  into it in s o m e  d e t a i l  

o n  F e b r u a r y  5th. I h o p e  to t r y  to c o n f i n e  m y  r e m a r k s  to no 

m o r e  t h a n  a n o t h e r  p e r h a p s  45 m i n u t e s  an d  t h e n  w e  ca n  an s w e r  

s p e c i f i c  q u e s t i o n s  w i t h  r e s p e c t  to s p e c i f i c  e l e m e n t s  of the 

A c t  itself.

T h e  Act, w h i c h  is Se n a t e  B i l l  44, is a p r o p o s e d  r e v i s i o n  

of the laws a p p l i c a b l e  to c o n d o m i n i u m s ,  p l a n n e d  un i t  d e v e l o p­

m e n t s  and c o o p e r a t i v e s .  T h e  A c t  i t s e l f  is q u i t e  orderly.

O n e  of its a d v a n t a g e s  is that the p r o v i s i o n s  of the Ac t  are 

in p l a c e s  tha t  y o u  c a n  find t h e m  l o g i c a l l y .  Sort of as I 

s a i d  at the last T e s t i m o n y ,  I b el i e v e ,  as the W h i t e  Q u e e n  

said, it b e g i n s  at the b e g i n n i n g ,  goes t h r o u g h  to the e n d  and 

then stops.

A n d  thus A r t i c l e  1 c o v e r s  t h e  g e n e r a l  p r o v i s i o n s  as to the 

a p p l i c a t i o n  of f* A c t  on  v a r i o u s  forms of c o m m un i t i e s .  The 

Ac t  itself, in t ions 020 a n d  030, exem p t s  f r o m  m o s t  of its 

p r o v i s i o n s ,  si c o m m u n i t i e s .  T h e  A c t  is p r o vi d i n g ,  h o w ever, 

tha t if the c o m m u n i t y  is s u b j e c t  to d e v e l o p m e n t  rights or 

s u b j e c t  to f i n a n c i n g  f r o m  the AHFC, the Act d o e s  apply. In 

e v e r y  case, e v e n  in the s m a l l  c o m m u n i t i e s ,  a c o m m u n i t y  m a y  

opt int o the A c t  b y  h a v i n g  its d e c l a r a t i o n  i n d i c a t e  that the 

A c t  is a p p l i c a b l e .

W e ' v e  gone o v e r  S e c t i o n  40 —  a p p l i c a b i l i t y  thro u g h  p r e­

ex i s t i n g  c o m m o n  i n t e r e s t  c o m m u n i t i e s  —  an d  that p a r t i c u l a r  

p r o v i s i o n  is the ar e a  w h e r e  i n  C o n n e c t i c u t ,  p e r h a p s  we h a d  

the m o s t  a d j u s t m e n t  to m a k e  o n  p a s s a g e  of the Act. Th i s  wa s  

p a r t i c u l a r l y  w i t h  r e s p e c t  to the r e s a l e  p r o c e d u r e s  and re c o r d 

k e e p i n g  p r o c e d u r e s  of some o f  the c o m m u n i t i e s  that h a v e  b e e n  

in  e x i s t e n c e  o v e r  the y e a r s  w i t h  no r e c o r d s  or p r i m i t i v e  

r e c o r d s  at best. But as far a s  C o n n e c t i c u t  is concer n e d ,  

the r e s a l e  s y s t e m  h a s  a d a p t e d  to the e x i s t e n c e  of the Act.

T h e  sale s y s t e m s  h a v e  a d a p te d ,  and at the m o m e n t  things s e e m  

to be g o i n g  a l o n g  f a i r l y  well.

S e c t i o n  50 —  a p p l i c a b i l i t y  to s m a ll  p r e - e x i s t i n g  c o o p e r a­

tives and  p l a n n e d  c o m m u n i t i e s  —  i n d i c a t e s  that if it is a 

s m a l l  c o m m u n i t y  and it is les s  that 12 u n i t s  it is s u b j e c t  to 

w h a t  w e  c a l l  the three U n i v e r s a l  Se c t i o n s:  S u b s e c t i o n s  720,

730 and 740. T h e s e  U n i v e r s a l  S e c t i o n s  are e x t r e m e l y  im p o r t­

ant. T h e y  are those w h i c h  e s s e n t i a l l y  are e s s e n t i a l  for 

e x i s t e n c e  of a c o n d o m i n i u m  —  b e c a u s e  a c o n d o m i n i u m  is a 

c r e a t u r e  of s t a t u t e  —  an d  a r e  u s e f u l  for the e x i s t e n c e  of a 

c o o p e r a t i v e  or a p l a n n e d  u n i t  d e v e l o p m e n t ,  b e c a u s e  they 

d e f i n e  the r e a l  e s t a t e  i n t e r e s t s  a n d  the i n t e r e s t  in the



c o m m o n  e l ements, the a p p l i c a b i l i t y  of l o c a l  o r d i na n c e s ,  

b u i l d i n g  codes and r e g u l a t i o n s  i n d i c a t i n g  that yo u  d o n ' t  

d i s c r i m i n a t e  b e t w e e n  the v a r i o u s  f o r m s  of o w n e r s h i p.  T h e y  

a l s o  d e f i n e  e m i ne n t  doma i n ,  w h i c h  in the case of one of these 

c o m m o n  i n t e r e s t  c o m m u n i t i e s ,  s o l v e s  a l a r ge  n u m b e r  of p r o­

blems. So I 'll be r e f e r r i n g  to t hose as the t hree U n i v e r s a l  

S e c t i o n s  and those s ec t i o n s  a p p l y  —  no m a t t e r  h o w  old, h o w  

small, h o w  large. W h a t e v e r  f o r m  a c o m m o n  i n t e r e s t  c o m m u n i t y  

is, it is g o v e r n e d  by t h o s e  u n i v e r s a l  s e c t i o n s ,  720, 730,

740.

S e c t i o n  60 is a fai r l y  c o m p l e x  p r o v i s i o n .  It is in there 

in o r d e r  to s a t i s f y  c o n s t i t u t i o n a l  r e q u i r e m e n t s . T h a t  is, if 

a d e c l a r a t i o n  is c r e a t e d  p r i o r  to the e x i s t e n c e  of the 

st a t u t e  and a n  a s s o c i a t i o n  w i s h e s  to a m e n d  its i n s t ru m e n t s ,  

it h a s  a choice: it can a me n d  its i n s t r u m e n t s  u n d e r  the

p r e v i o u s  law if the a m e n d m e n t  w a s  m a d e  in a c c o r d a n c e  w i t h  the 

f o r m e r  law, a n d  that l a w w i l l  c o n t i n u e  to apply. H o w e v e r , 

there are a lot of e x c e l l e n t  p r o v i s i o n s  in the n e w  l a w  w h i c h  

old a s s o c i a t i o n s  w o u l d  l i k e  to b e  p a r t  o f . Thus, w h a t  it 

says is, if the a m e n d m e n t  is p e r m i t t e d  by this c h a p t e r  and 

not p e r m i t t e d  b y  law b e f o r e  the e f f e c t i v e  date of this Act, 

the a m e n d m e n t  w i l l  be m a d e  u n d e r  thi s  chapter. It i n d i c a t e s  

a l s o  that if a n  a m e n d m e n t  g r a n t s  a n y  p e r s o n  any right, p o w e r  

or p r i v i l e g e  p e r m i t t e d  by this c h a p te r ,  an y  o b l i g a t i o n  or 

l i a b i l i t y  w i l l  a l s o  a p p l y  to t his pers o n.  T h i s  p a r t i c u l a r l y  

f o c u s e s  at d e v e l o p e r s  b e c a u s e  this  A c t  p r o v i d e s  a w i d e  r ange 

of f l e x i b i l i t y  for d e v e l o p e r s  for d e v e l o p i n g  a n d c a r r y i n g  on 

their project. T h r e e  p r o j e c t s  in C o n n e c t i c u t  a r e  a m e n d i n g  

their d o c u m e n t s  to come u n d e r  the n e w  Act b e c a u s e  of its 

a d v a n t a g e s  to the d e v e l o p e r . H o w e v e r ,  if they do come u n d e r  

the n e w  Act, the d e v e l o p e r s  w o u l d  be l i a b l e  for the p u b l i c  

o f f e r i n g  s t a t e m e nt ,  for the w a r r a n t i e s  and the e s c r o w s  and 

the o t h e r  l i a b i l i t i e s  that the A c t  applies.

S e c t i o n  70, the a p p l i c a b i l i t y  to the n o n r e s i d e n t i a l  c o m m o n  

i n t e r e s t  c o m mu n i t y ,  w i t h  the e x c e p t i o n  of the u n i v e r s a l  

s e c t i on s ,  i n d i c a t e s  that the A c t  d o e s  not a p p l y  to the c o m m o n  

i n t e r e s t  c o m m u n i t y  w h e r e  all the u n i t s  are  r e s t r i c t e d  to 

n o n - r e s i d e n t i a l  use. P a r e n t h e t i c a l l y ,  in l o o k i n g  at your 

d e f i n i t i o n s ,  y o u ' l l  d i s c o v e r  that the w o r d  r e s i d e n t i a l  

in c l u d e s  the w o r d  r e c r e a t i o n a l .  T h i s  w o u l d  be u n d e r  d e f i n i­

tion 2.0(h) In the A c t  in S e c t i o n  990. R e s i d e n t i a l  i n c l u d e s  

r e c r e a t i o n a l  p u r po s e s ,  so if a c a m p g r o u n d ,  a mari n a,  a 

s t a b l e s  or som e  o t h e r  a c t i v i t y  w h i c h  w o u l d  b e  of a r e c r e a t­

ional n a t u r e  is b e i n g  c o n t e m p l a t e d  in the c o m m o n  inter es t  

c o m m u n i t y ,  then the full p a n o p l y  of p u b l i c  o f f e r i n g  s t a t e m e n t  

and p r o t e c t i o n s  mus t  apply, e v e n  t h o u g h  it is t e c h n i c a l l y  a 

n o n - r e s i d e n t i a l  p r o ject. T h e  p h i l o s o p h y  is that a r e c r e a­

tional p r o j e c t  r e q u i r e s  s i m i l a r  c o n s u m e r  p r o t e c t i o n s  as a 

residen: al p ro j e c t .  T h e  c h a p t e r  a p p l i e s  to c o m m u n i t i e s  

w h i c h  are m i x e d  use.



S e c t i o n  80 —  a p p l i c a b i l i t y  to ou t  of state c o m m o n  in t e r e s t  

c o m m u n i t i e s .  The c h a p t e r  doe s no t  a p p l y  to out of state 

c o m m o n  i n t e r e s t  c o m m u n i ti e s .  But the c o n s u m e r  p r o t e c t i o n  

p r o v i s i o n s  (that is, the r e q u i r e m e n t s  for  a p u b l i c  o f f e r i n g  

s t a t e m e n t )  are r e q u i r e d  w h e r e  the d i s p o s i t i o n  of a co m m o n 

i n t e r e s t  c o m m u n i t y  u ni t  is s ig n e d  in A l a s k a  b y  a person, 

u n l e s s  it is o t h e r w i s e  exempt.

N o w  A r t i c l e  2 —  n o w  that w e ' v e  gone t h r o u g h  the f u n d a­

m e n t a l s  of the a p p l i c a b i l i t y  p r o v i s i o n s .  A r t i c l e  2 c o v e r s  

the c r e ation, a l t e r a t i o n  or t e r m i n a t i o n  of c o m m o n  i n t e r e s t  

co m m u n i t i e s .  A r t i c l e  2 is p r i n c i p a l l y  the d e v e l o p e r  and the 

d e v e l o pe r s '  d r a f t s m a n ' s  a r t i c l e . It p r o v i d e s  for the t e c h n i­

cal p r o v i s i o n s  as to h o w  to c r e a t e  a c o m m o n  i n t e r e s t  c o m m u n­

ity. V e r y  simply, it is c r e a t e d  b y  a d e c l a r a t i o n .  Th e  

d e c l a r a t i o n  h a s  a f e w  m a n d a t o r y  i t e m s  in it. It is r e l a­

tiv e l y  easy to c re a t e  a c o m m o n  i n t e r e s t  c o m m u n i ty .  T h a t  is, 

if y o u  d e s c r i b e  the c o m m u n i t y  w i t h  u n i t s  and the o w n e r s h i p  of 

the u n i t  m a n d a t e s  the p a y m e n t  of m a i n t e n a n c e ,  i n s u r a n c e  or 

t a x e s  o n  p r o p e r t y  or the unit, y o u  h a v e  a c o m m o n  i n t e r e s t 

c o m m u n i t y .  A n d  the in st r u m e n t ,  h o w e v e r  de s i g n a t e d ,  w h i c h  

c r e a t e s  that o b l i g a t i o n  is the d e c l a r a t i o n .

A n o t h e r  el e m e n t  of A r t i c l e  2 w h i c h  is i m p o r t a n t  is tha t  it 

p r o v i d e s  b a n d a i d s  tor s l o p p y  d r a f t s m e n .  T h a t  is, if a 

d r a f t s m a n  c r e a t e d  a v e r y  sim p l e  d e c l a r a t i o n  and d i d n ' t  d e f i n e  

i tems s u c h  as the a c t i v i t i e s  of the a s s o c i a t i o n  or the b o u n d­

aries of the u nit —  a v e r y  i m p o r t a n t  i t e m  to a n  a s s o c i a t i o n  

c o u n c i l  (because m a i n t e n a n c e  b o u n d a r i e s  s e e m  to b e  a c o n t i n­

ua l  low level so u r c e  of i r r i ta t i o n )  —  the A c t  goes a h e a d  and 

w r i t e s  into the d e c l a r a t i o n  s t a t u t o r y  d e f i n i t i o n s .  T h e s e  may 

n o t  be the ideal answer, but at l east the y  are a n s w e r s  crd 

s e t t l e  a lot of dis p u te s .  A n d  p r o b a b l y  one of the r e a so n s  

for the l e n g t h  and c o m p l e x i t y  of the A c t  is m a n y  of these 

p r o v i s i o n s  w h i c h  s a y  "exc e p t  as p r o v i d e d  in the d e c l a r a t i o n "  

s u c h  as S e c t i o n  100. T h e s e  are the d e f i n i t i o n s .  So w h a t  

t hey ar e  d o i n g  is p r o v i d i n g  a n s w e r s  to h a r d  q u e s t i o n s  that 

the c o m m o n  c o m m u n i t y  a s s o c i a t i o n  i n s t i t u t i o n  h a s  b e e n  r a i s i n g  

w h e r e  a d r a f t s m a n  f o r g e t s  to p r o v i d e  t h e m  or w h e r e  the 

d r a f t s m a n  is indefi n it e .  A nd  t hose p a r t i c u l a r  p r o v i s i o n s  w e  

f ound to be v e r y  usef u l .

S e c t i o n  110 is on e  of the S e c t i o n  40 s e c t i o ns ,  and it 

p r o v i d e s  for a n u m b e r  of w h a t  T w o u l d  c al l  p r o p h y l a c t i c  

p r o v i s i o n s  s u p p o r t i n g  the v a l i d i t y  of the d ec l a r a t i o n s .  So 

o n l y  t hose lawy e r s  w h o  h a v e  l i s t e n e d  t i g h t l y  in the first 

y e a r  of la w sch o ol  k n o w  all the p r o b l e m s  a g a i n s t  the rule of 

p e r p e t u i t y ,  b ut  it does  i n d i c a t e  tha t  it d o e s n ' t  def e a t  a n y  

p r o v i s i o n s  of the d e c l a r a t i o n  —  y o u  d o n ' t  h a v e  to w o r r y  

a b o u t  it.

S e c t i o n  120, the d e s c r i p t i o n  of the units, p r o v i d e s  for a 

s h o r t h a n d  d e s c r i p t i o n .  It is a n o t h e r  on e  of the S e c t i o n  40



s e c t i o n s  that t^ill a l l o w  the e ase of c o n v e y a n c i n g  of common 

i n t e r e s t  c o m m u n i t y  u n i t s  a f t e r  the p a s s a g e  of the Act.

S e c t i o n  130, the c o n t e n t s  of the d e c l a r a t i o n .  T h e  b a s i c  

c o n t e n t s  of the d e c l a r a t i o n  are r e l a t i v e l y  s t r a i g h t  forward. 

P r o v i d e d  that the d e c l a r a t i o n  is f i l ed  w i t h  t hese p a r t i c u l a r  

e l e m e n t s  in it, it w i l l  c o n f o r m  to the s t at u t e .  E n o u g h  

i n f o r m a t i o n  w i l l  b e  g i v e n  fo r  t it l e  p u r p o s e s  in o r d e r  to 

c r e a t e  the c o m m o n  i n t e r e s t  commu n i t y .

S u b s e c t i o n s  8, 9 and 10 are p r o v i s i o n s  for d e v e l o p m e n t  

righ t s .  D e v e l o p m e n t  r i g h t s  are a ter m  c r e a t e d  by the U n i f o r m  

C o n d o m i n i u m  A c t  of 1980 and the U n i f o r m  P l a n n e d  C o m m u n i t y  Act 

of 1980 as w e l l  ( f ormerly c a l l e d  a d d i t i o n a l  w i t h d r a w a b l e  and 

s u b d i v i d a b l e  land u n d e r  the o r i g i n a l  U n i f o r m  C o n d o m i n i u m  Act) 

w h e r e b y  a d e v e l o p e r  or d e c l a r a n t  c a n  u n i l a t e r a l l y  a m en d  ".lie 

d e c l a r a t i o n  to c h a n g e  the c o m m u n i t y  in o r d e r  to cr e a t e  n e w  

u n i t s ,  add land, w i t h d r a w  .land or s u b d i v i d e  a u n i t  into u n it s  

in c o m m o n  e l e m e n t s.  T h e s e  p a r t i c u l a r  p o w e r s  ar e  e x t r e m e l y  

v a l u a b l e .  T h e y  ar e  e s s e n t i a l l y  a n e w  f o r m  of r e a l  p r op e r t y  

o w n e r s h i p  that ca n  be sold. As I h a v e  e x p l a i n e d ,  w e  hav e  a 

c l i e n t  w h o  ha s  c r e a t e d  55 c o n d o m i n i u m  u n i t s  on a p a r c e l  of 

lan d w h i c h  is z o n e d  for 150. He h a s  r e s e r v e d  the right to 

c r e a t e  an a d d i t i o n a l  95 c o n d o m i n i u m  u n i t s  on e m p t y  land 

w i t h i n  th e  project. T h o s e  r e s e r v e  r i g h t s  a r e  c a l l e d  d e v e l o p­

m e n t  rights. He h a s  s o l d  out his 55 u n i t s  for all inte n t s and 

p u r p o s e s ,  so t e c h n i c a l l y  the 55 u n i t s  t o g e t h e r  w i t h  their 

a s s i g n e d  i n t e r e s t  in the c o m m o n  e l e m e n t s ,  their v o t e  in the 

a s s o c i a t i o n  and e v e r y t h i n g  n e c e s s a r y  to ru n  the pr o j e c t ,  hav e  

b e e n  sold an d  a r e  gone, but the d e v e l o p m e n t  r i g h t s  unit 

re m a i n s .  He h a s  sold 25 d e v e l o p m e n t  r i g h t s  u n i t s  to a n o t h e r  

b u i l d e r  an d  is r e s e r v i n g  the b a l a n c e  in a bank, so to speak, 

s e c u r e d  by the m o r t g a g e  loan. .And h e  d o e s n ' t  c v n  a n y t h i n g  

that y o u  c a n  put y o u r  h a n d  on. It is a v e r y  i n t e r e s t i n g  

p h i l o s o p h y .  It g i v e s you some i d e a  of the s c o p e and f l e x i­

b i l i t y  of the Ac t  and o b v i o u s l y  some of the w i d e  r a n g i n g  

p o w e r s  that the A c t  p e r m i t s .

S e c t i o n  140 p e r m i t s  l e a s e h o l d  c o m m o n  i n t e r e s t  c o m m u n i t i e s .  

L i k e  the S e c t i o n  130, they h a v e  to be d i s c l o s e d ,  t here h a s  to 

b e  a s u f f i c i e n t  i n f o r m a t i o n  and t here ar e  som e  e l e m e n t s  of 

c o n s u m e r  p r o t e c t i o n :  if an i n d i v i d u a l  u n i t  o w n e r  m a k e s  t i m e l y  

p a y m e n t  on that u nit o w n e r ' s  s h a r e  of th e  rent, the l e a s e h o l d  

c a n n o t  be t e r m i n a t e d  and e v e r y b o d y  t h r o w n  out. H o w e v e r ,  it 

d o e s  p e r m i t  the d e v e l o p m e n t  of l e a s e h o l d  c o m m o n  i n t e r e s t  

c o m m u n i t i e s .

S e c t i o n  150, on Page 9, the a l l o c a t i o n  of a l l o c a t e d  i n t e r­

est. A l l o c a t e d  i n t e r e s t s  are a n e w  t e r m  c r e a t e d  b y  the 

C o m m o n  I n t e r e s t  O w n e r s h i p  Act. U n d e r  the C o n d o m i n i u m  Act, 

t h e r e  w a s  s o m e t h i n g  c a l l e d  a " p e r c e n t a g e  i n t e r e s t  in the 

c o m m o n  e l e m e n t s" .  W i t h  a p e r c e n t a g e  i n t e r e s t  in the c o m m o n  

e l e m e n t s ,  y o u  r e c e i v e d  a v o t e  an d  y o u  r e c e i v e d  a p r o p o r t i o n­

ate s h a r e  in the c o m m o n  e x p e n s e  l i a b i l i t y  a n d  they all h a d  to

V



e q u a l  the p e r c e n t a g e  i n t e r e s t  in the c o m m o n  e l e m e n t s .  T h e r e  

is no r e a l  r h y m e or r e a s o n  for d o i n g  that. W h a t  the A c t  d oes 

is a l l o w  t hese three i n t e r e s t s  to he a l l o c a t e d  d i f f e r e n t l y .  

H o w e ve r ,  the f r a c t i o n  or p e r c e n t a g e  i n t e r e s t  in the c o m m o n  

e l e m e n t s  for a c o n d o m i n i u m  ha s  n o  p r a c t i c a l  e f f e c t  u n d e r  the 

Ac t  and  is j u s t  there b e c a u s e  w a  c o m m o n  lav? l a w y e r s  l i k e  to 

t h i n k  that w h e n  there is a t e n a n c y  in c o m m o n  t h e r e  is a 

f r a c t i o n a l  i n t e r e s t  that is s p e l l e d  o u t  s o m e w h e r e .

In r e a l i t y ,  the p r a c t i c a l  i m p a c t s  of t h e  a l l o c a t e d  i n t e r e s t  

are i n  the p e r c e n t a g e  i n te r e s t  of c o m m o n  e x p e n s e s  and the 

p e r c e n t a g e  i n t e r e s t  in the v o t e s ,  a n d  it c a n  be a f r a c t i o n  or 

a p e r c e n t a g e .  T h e y  c a n  be d i f f e r e n t .  A n d  they c a n  b e  u n d e r  

any f o r m ul a ,  p r o v i d e d  the y  do n o t  d i s c r i m i n a t e  in f a v o r  of 

the u n i t s  o w n e d  by the d e c l a r a n t  or the a f f i l i a t e  of the 

d e c l a r a n t .  So, any r a t i o n a l  m e t h o d  of a l l o c a t i n g  the a l l o­

ca t e d  i n t e r e s t  w o u l d  b e  s p e l l e d  out in the d e c l a r a t i o n  and 

b a s e d  u p o n  the m a r k e t  and the d e s i r e s  and the k i n d  and 

q u a l i t y  of the u n i t s .

W h e t h e r  they a re  g a r ages, m a r i n a s ,  s t o r a g e ,  o f f i c e  units, 

p r o f e s s i o n a l  uni t s ,  p a r k i n g  s p a c e  un i t s ,  the a l l o c a t i o n  w o u l d  

d e s c r i b e  the f o r m u l a  w h i c h  is u s e d  to e s t a b l i s h  these a l l o­

ca t i o n s  and  w o u l d  d e s c r i b e ,  for the i n i t i a l  c r e a t e d  c o m m u n i­

ty, w h a t  the a l l o c a t e d  i n t e r e s t s  are fo r  the f i r s t  u n i t s  

b e i n g  c re ated. It is a g a i n  a v e r y  f l e x i b l e  a s p e c t  and it h a s  

a w e l l  t h o ug h t  out a p p r o a c h  to a p r o b l e m . And, t y p i c a l l y  in 

C o n n e c t i c u t ,  w h a t  w e  are d o i n g  is that w e ' r e  h a v i n g  an 

a l l o c a t e d  i n t e r e s t  i n  the c o m m o n  i n t e r e s t  in the e x p e n s e s  

w h i c h  is b a s e d  u p o n  the b u r d e n  that the p a r t i c u l a r  u n i t  

i m p o s e s  u p o n  the c o m m u n i t y  —  s o m e t i m e s  b a s e d  on  b e d r o o m s ,  

s o m e t i m e s  on. s q u a r e  footage, s o m e t i m e s  o n  the s q u a r e  f o o t a g e  

of roof, s o m e t i m e s  o n  the v a l u e  and s o m e t i m e s  o n  the am o u n t  

of s i d i n g  that is p u t  up. S o m e t i m e s ,  in m a n y  cases, we are 

d o i n g  it equal. In a l m o s t  e v e r y  case, the v o t i n g ,  h o w e v e r ,  

is o n  a one u n i t  one v o t e  b a s i s ,  but it c a n  b e  one p e r s o n  one 

v o t e  or a n y  o t h e r  m e t h o d  that is n o n  d i s c r i m i n a t o r y .

T h e r e  are a f e w  o t h e r  i n t e r e s t i n g  a l l o c a t i o n s  u n d e r  S e c t i o n  

150. T h e  d e c l a r a t i o n  c a n  p r o v i d e  that d i f f e r e n t  a l l o c a t i o n s  

ca n  b e  p r o v i d e d  to u n i t s  on  d i f f e r e n t  m a t t e r s .  In V i r g i n i a  

t h e r e  is one p r o j e c t  w h e r e  the t e n a n t s  h a v e  a p a r t i a l  v ote 

and the o c c u p a n t  ha s  a p a r t i a l  v o t e  a n d  if i t ' s  an o w n e r -  

o c c u p a n t  they h a v e  a w h o l e  vote. T h i s  b r i n g s  t e n a n t s  into 

the v o t i n g  of th e a f f a i r s  of the a s s o c i a t i o n  and that's 

p e r m i t t e d  u n d e r  the Ac t if s o m e b o d y  is so i n t e r e s t e d .  T h e n  

there are some gene r a l  p r o v i s i o n s  p r o h i b i t i n g  p a r t i t i o n  and, 

in the c o o p e r a t i v e ,  i n d i c a t i n g  that the o w n e r s h i p  i n te r e s t  

c a n ' t b e  m a d e  w i t h o u t  p o s s e s s o r y  i n t e r e s t  in the unit, so 

they ar e  n e v e r  separated.

S e c t i o n  160, the l i m i t e d  c o m m o n  e l e m e n t s ,  p e r m i t s  an 

a l l o c a t i o n  of s p e c i f i c  p o r t i o n s  of the c o m m o n  e l e m e n t s  to 

p e r s o n s  less t han all  the p e r s o n s  in the p r o j e c t ,  so it t akes



c a r e  of b a l c o n i e s  and o t h e r  e l e m e n t s  of that n a t u r e .  It is 

a l s o  p o s s i b l e  to a l l o c a t e  c o m m o n  e x p e n s e  l i a b i l i t i e s  b a s e d  

u p o n  c o m m o n  e l e m e n t s  b u r d e n s  so t here are a n u m b e r  of w a y s  

that c o m m o n  e l e m e n t  expe n s e  ca n  be a l l o c a t e d  b e s i d e s  b a s i c  

f r a c t i o n  w h i c h  is a r e s i d u a l  n u m b e r  u n d e r  the d e c l a r a t i o n .

P l a t s  an d  p l a n s  u n d e r  S e c t i o n  170 is a f a i r l y  c o m p l e x  

p r o v i s i o n .  W e ' v e  p r e p a r e d  c h e c k l i st s ,  w h i c h  B i l l  M c N a l l  has, 

g i v i n g  the s u r v e y o r s ,  e n g i n e e r s  and a r c h i t e c t s  i n s t r u c t i o n s  

as  to h o w  to p r e p a r e  the p l a t s  and h o w  to prepare, the plans. 

T e c h n i c a l l y ,  a p l a t  is a s u r v e y  w h i c h  w o u l d  b e  p r e p a r e d  b y  a 

s u r v e y o r ,  tha t  is a p i c t u r e  of the p r o p e r t y  as it e x i s t e d  at 

the t ime of the c r e a t i o n  of the f i r s t  u n i t s ,  a nd  the n  the 

tim e  of c r e a t i o n  of s u b s e q u e n t  units. A  p l a n  is a d r a w i n g  

s h o w i n g  w h a t  c o n t e m p l a t e d  u n i t s  ar e  g o i n g  to b e  l o o k i n g  like. 

A  p l a t  m a y  s h o w  the i n t e n d e d  l o c a t i o n s  an d  d i m e n s i o n s  of 

c o n t e m p l a t e d  i m p r o v e m e n t s ,  in w h i c h  cas e  that p a r t i c u l a r  

p r o v i s i o n  s h o u l d  p r o b a b l y  be don e  by a p l a n n e r .  A n y  c o n t e m­

pl a t e d  i m p r o v e m e n t s  m u s t  be l a b e l e d  w i t h  the w o r d s  "must be 

b u i l t "  or " n e e d  not be b u i l t " . On Page  13,. this is the first 

r e f e r e n c e  to t h o s e  v e ry ,  v e r y  i m p o r t a n t  c o n s u m e r  p r o t e c t i o n  

p r o v i s i o n s .  T h a t  is, w e  are m a k i n g  s t a t u t o r y  r e p r e s e n t a t i o n s  

to p u r c h a s e r s  and to a n y b o d y  w h o  c omes in c o n t a c t  w i t h  the 

p l a t s  and pl a ns ,  o v e r  w h a t  th e  d e v e l o p e r s  are c o m m i t t i n g  to 

a n d  w h a t  t hey n e e d  not b u i l d  and thus ar e  nor. c o m m i t t i n g  to. 

It is one of the e s s e n t i al d i s c l o s u r e s  of the A c t . In 

a d v e r t i s e m e n t ,  as y o u ' l l  d i s c o v e r  l a t e r  on, if s o m e t h i n g  is 

n o t  l a b e l e d  " n e e d  not be buil t " , it m u s t  be b u i l t  —  it 

b e c o m e s  an a f f i r m a t i v e  r e p r e s e n t a t i o n .

T h e  p l a n s  for the u n i t s  u n d e r  S u b s e c t i o n  D a r e  e s s e n t i a l l y  

f l o o r plans, w h i c h  w e  use d  to c all b u i l d i n g  p l a n s ,  w h e r e i n  

the d i m e n s i o n s  of the u n i t  a r e  s p e c i f i c a l l y  i d e n t i f i e d  and 

t h o s e p a r t i c u l a r  d i m e n s i o n s  ar e  lai d  ou t on the p l a n s  so that 

b o u n d a r i e s  of the units, w h i c h  are d e s c r i b e d  ir. the d e c l a r a­

tio n  by  n a r r a t i v e ,  are  n o w  s h o w n  in a p h y s i c a l ,  g r a p h i c  

m a n n e r .  T h e  r e q u i r e m e n t  of S u b s e c t i o n  (g), c e r t i f i c a t i o n  of 

the plan, m u s t  b e  m a d e  b y  an i n d e p e n d e n t  s u r v e y o r ,  a r c h i t e c t  

or  e n g i n e e r .  T h e  i n t e n t  of this is that the p a r t i c u l a r  

d i s c i p l i n e s  w h i c h  u n d e r t a k e  the p a r t i c u l a r  as p e c t s ,  w h e t h e r  

s u r v e y i n g ,  w h e t h e r  e n g i n e e r i n g  or w h e t h e r  a r c h i t e c t u r e ,  w o u l d  

h e  the o n e s  w h o  w o u l d  c e r t i f y  as to t heir o w n  p r o f e s s i o n a l  

d i s c i p l i n e .  A n d  in the case of a s u b d i v i s i o n  —  f o r  i n s t a n c e  

a c l u s t e r  s u b d i v i s i o n  w h e r e  a l l  y o u  h a v e  is the s u b d i v i s i o n  

map , u n i t s  c o n s i s t i n g  of h o u s e  lots and c o m m o n  e l e m e n t s  

p o s s i b l y  c o n s i s t i n g  of a w e l l  site or a p r i v a t e  r o a d  —  the 

e n t i r e  c e r t i f i c a t i o n  w o u l d  b e  m a d e  by a s u r v e y or .  H o w ev e r ,  

w h e r e  there is a r c h i t e c t u r e  and e n g i n e e r i n g  d a t a  a p pearing, 

t h e i r  d i s c i p l i n e s  m a y  r e q u i r e  that the e n g i n e e r  or a r c h i t e c t  

s i g n  it.

S e c t i o n  180 is the e x e r c i s e  of the d e v e l o p m e n t  r i g h t s  that 

I h a v e  d e s c r i b e d .  As  d e v e l o p e r s  u n i l a t e r a l l y  e x e r c i s e  their 

d e v e l o p m e n t  r i g h t s  (and it is i m p o r t a n t  to i n d i c a t e  that they 

c a n n o t  e x e r c i s e  a d e v e l o p m e n t  r i g h t  u n l e s s  t hey h a v e  r e s e r v e d



it in a d e c l a r a t i o u )  they p r e p a r e  and re c o r d  a m e n d m e n t s  to 

the d e c l a r a t i o n .  Thus, w h a t e v e r  the d e v e l o p m e n t  r ight was, 

they c r e a t e  u n i t s  or they w i t h d r a w  l and or t hey a d d  land. If 

they c r e a t e  units, the d e c l a r a n t  is the u n i t  o w n e r  a u t o m a t­

ic a l l y  of t ho s e  units. T h e  p r o c e s s  of e x e r c i s i n g  d e v e l o p m e n t  

r i g h t s  is u s u a l l y  u n d e r t a k e n  by a one or t w o  p a g e  a m e nd m e n t .

A  n e w  p l a t  or p l a n  is a p p r o p r i a t e  s h o w i n g  w h e r e  the n e w  

p r o p e r t y  is. It ca n  be d o n e  f a i r l y  q u i c k l y  and e a s i l y  w i t h  a 

f a i r l y  s i m p l e  a m e n d m e n t  p r o v i d e d  it h a s  b e e n  a d e q u a t e l y  

p r o t e c t e d  in the d o cuments.

If p r o p e r t y  is s u b j e c t  to d e v e l o p m e n t  r i g h t s  —  that is, if 

th e r e  is a p r o j e c t  w h e r e b y  a p o r t i o n  of the p r o p e r t y  w i l l  b e  

s u b j e c t  to the r i g h t  of the d e v e l o p e r  to add or c r e a t e  u n i t s  

(in m o s t  c a s e s  m o s t  of the p r o p e r t y  w h e n  it b e g i ns )  —  the 

d e v e l o p e r  is l i a b l e  f o r  a l l of tie e x p e n s e s  a l l o c a t e d  to the 

p r o p e r t y  s u b j e c t  to d e v e l o p m e n t  r ghts. T h u s  d e v e l o p e r s  m a y  

t e r m i n a t e  the r i g h t s  and w o u l d  p r o b a b l y  w a n t  to t e r m i n a t e  the 

r i g h t s  as s o o n  as they had u s e d  t h e m  up. A n d  it is to the 

i n t e r e s t  of the d e v e l o p e r  to t e r m i n a t e  the d e v e l o p m e n t  rig h t s  

as s o o n  as they are u s e d  b e c a u s e  of the o b l i g a t i o n  for 

m a i n t e n a n c e ,  tort l i a b i l i t y  and taxes on the d e v e l o p m e n t  

r i g h t s  land.

P a g e  15, on a l t e r a t i o n s  to the units: un i t  o w n e r s  m a y  in

fact hav e  a s p e c i f i c  p o w e r  to a l t e r  u n i t s  an d  m a y  u n d e r  Page 

16, u n d e r  S e c t i o n  200, r e l o c a t e  b o u n d a r i e s  b e t w e e n  units. I n  

S e c t i o n  120, if the d e c l a r a t i o n  p e r m i t s,  it m a y  b e  s u b d i v i d e d  

i nto two or m o r e  units. In the c o m m e r c i a l  co n t e x t ,  this is a 

v e r y  u s e f u l  pr o v i s i o n .  In C a l i f o r n i a  and C o n n e c t i c u t ,  p r i o r  

to the e x i s t e n c e  of the Act, w h e n  you h a d  a c o m m e r c i a l  or an 

o f f i c e  c o n d o m i n i u m  y o u  had  to d i v i d e  it up i n t o  l i t t l e  

m i n i - u n i t s  of one s q u a r e  foo t  a p i e c e  and t h e n  y o u  w o u l d  

a s s i g n  as m a n y  of t hese as w e r e  n e e d e d  to a g i v e n  o f f i c e  and 

then a l l o w  p e o p l e  to b u y  these u n i t s  b a c k  and forth. V e r y  

c u m b e r s o m e .  A n d  sure enough, s o m e b o d y  w o u l d  w a n t  six in c h es  

i n s t e a d  of a foot and thus they w o u l d  d i s c o v e r  t h e i r  d o c u­

me n t s  p r o h i b i t e d  it. S u b d i v i s i o n  m a k e s  it v e r y  easy.

S e c t i o n  220 is the e a s e m e n t  for e n c r o a c h m e n t s ,  i n d i c a t i n g  

that it is q ui t e  l i k e l y  tha t  the b u i l d i n g  w h e n  f i n i s h e d  w i l l  

not e x a c t l y  c o m p l y  w i t h  the plans. T h i s  p r o v i d e s  an c a s e m e n t  

for these m i n o r  e n c r o a c h m e n t s  that m a y  o c c u r  by v i r t u e  of 

c o n s t r u c t i o n ,  s i n k i n g  or s h i f t i n g  of a unit. T h e r e  is s till 

a r e q u i r e m e n t  to a d h e r e  to the plans.

T h e r e  a r e  c e r t a i n  p o w e r s  ( S e ction 230) u s e d  for s ales 

pur po s e s ,  that the d e c l a r a n t  ha s the r ight to m a i n t a i n  sales 

and m a n a g e m e n t  a n d  m o de l s .  T h e s e  are the only r i g h t s  that 

d e c l a r a n t s  can  r e s e r v e  that d i s c r i m i n a t e  in t h e i r  favor.

T h e y  are, for all i n t e n t s  and pur p o se s ,  e s s e n t i a l l y  a p p r o­

pr i a t e  for the d e c l ar a n t .



S e c t i o n  240, the e a s e m e n t  rights, are o t h e r  s p e c i a l  d e c l a r­

ant r i g h t s  for u s e  of the e a s e m e n t s  for the pro p e r ty .

S e c t i o n  250 p r o v i d e s  f o r  a m e n d m e n t  p r o c e s s  w h i c h  is u n i­

form. T h e r e  h a v e  b e e n  a n u m b e r  of d e c l a r a t i o n s  w h i c h  h a v e  

b e e n  c r e a t e d  m e r e l y  by r e f e r e n c e  to a m a s t e r  d e e d  r e q u i r i n g  

100 p e rc e n t  to amend, w h i c h  w e  cal l  the b u l l e t  p r o o f  p r o j e c t.  

C o n d i t i o n s  do change, b u t  a n  a m e n d m e n t  is n e c e s s a r y .  T h e y ' r e  

d e t a i l e d  as to h o w  the a m e n d m e n t  is d o n e  in S e c t i o n  250.

S e c t i o n  260 is term i n a ti o n .  T h e r e  is a s u b s t a n t i a l  p r o v­

isi o n  o n  t e r m i n a t i o n  in S e c t i o n  260. S u f f i c e  it to say 

v i r t u a l l y  all  the p e r m u t a t i o n s  and c o m b i n a t i o n s  of t e r m i­

na t i o n  are d e s c r i b e d  in g r ea t  d e t a i l  —  as to h o w  they are 

v o t e d  in b y  an 80 p e r c e n t  v ote, h o w  the p r o c e e d s  are w h a c k e d  

up, h o w  the y  are r e - s u b m i t t e d  and w h a t  h a p p e n s  to s u b o r d i n a t e  

l i e n o rs  a n d  w i t h  a d e q u a t e  p r o t e c t i o n  for a n y kin d  of s e c u r e d  

le n de r  involved.

W h i c h  b r i n g s  us u p  to S e c t i o n  270, the ri g h ts  of the 

s e c u r ed  lender.

T his is b a s i c a l l y  w h a t  the r i g h t s  of the s e c u re d  l e n d e r  are 

not. H o w e v e r ,  it doe s p e r mi t ,  as the old s t a t u t e s  d i d  no t  in 

m a n y  st a te s  perm i t ,  that t here b e  a c o n d i t i o n  that a s p e c i­

fied p e r c e n t a g e  of those h o l d i n g  s e c u r i t y  i n t e r e s t  a p p r o v e  

c e r t a i n  a c t i o n s  of the uni t  owners. But tlicv cannot d e n y  or 

d e l e g a t e  c o n t r o l  of the a d m i n i s t r a t i v e  a f f a i r s  or p r e v e n t  the 

e x e c u t i v e  b o a r d  f r o m  s e t t l i n g  l i t i g a t i o n  or p r e v e n t  an 

i n s u r a n c e  t r u s t e e f r o m  r e c e i v i n g  or d i s t r i b u t i n g  i n s u r a n c e  

pro ce e d s .

In m a n y  cases, y o u ' l l  r ead the old  s t a t u t e s  and y o u ' l l  

d i s c o v e r  for i n s t a n c e  that the a m e n d m e n t  p r o c e s s  m u s t  o c c u r  

b y  the v o t e  of (x) p e rcent, 70 percent, or w h a t e v e r  of the 

uni t owTters. Y o u ' l l  t hen d i s c o v e r  that the l e n de r s  ar e  not 

m e n t i o n e d .  T h e r e  is a l ik e l y  p o s s i b i l i t y  that by not m e n­

tioning them, they are left out. T h u s  if the unit o w ne r s  go 

a h e a d  an d  do it w i t h o u t  the l e n d e r s’ co n s e n t  the lend e r s  m a y  

not h a v e  the a b i l i t y  to oiject. T h e  lend e r s  are c o n c e r n e d  

a b o u t  this. T h i s  g i v e s  s e c u r e d  l e nd e r s  some a d d i t i o n a l  

n r o t e c t i o n .

T h e  Act itself, as v/e h a v e  d es c r i b e d ,  g i v e s  things to 

pe o p l e  that they need. It takes a w a y  t h irigs as w e l l  and it

r e p r e s e n t s  a c o m p r o m i s e  in the d r a f t i n g  b e c a u s e  of the l a r g e  

n u m b e r  of i n t e r e s t  that w e r e  i n v olved: lenders, de v e l o p e r s ,  

a s s o c i a t i o n s ,  c o n s u m e r s  and f o l ks  of this nature.

S e c t i o n  280, m a s t e r  a s s o c i a t i o n s ,  p e r m i t s  the d e l e g a t i o n  of 

c e r t a i n  p o w e r s  fr o m  a s u b - a s s o c i a t i o n  to a m a s t e r  a s s o c­

iation. Now, u n d e r  the old act, in o r d e r  to get f l e x i b i l i t y ,  

m a n y  d e v e l o p e r s  c r e a t e d  a chain of i n d e p e n d e n t  c o n d o m i n i u m s ,  

a l l  g o v e r n e d  b y  a m a s t e r  a s s o c i a t i o n  and there w a s  s i mp l y  no



a u t h o r i t y  to d e l e g a t e  the b o a r d  of d i r e c t o r s  p o w e r s  to the 

m a s t e r  a s s o c i a t i o n .  T h i s  c u re s  that.

S e c t i o n  290, m e r g e r  or c o n s o l i d a t i o n ,  is one of the S e c t i o n  

40 s e c t i o n s  a p p l i c a b l e  to ol d  as w e l l  as n e w  c o n d o m i n i u m s  and 

a l l o w s  the m e r g e r  or c o n s o l i d a t i o n  of c o m m o n  i n t e r e s t  c o m m u n i­

ties. In m a n y  c a se s  w h e r e  y o u  h a v e  a m u l t i - p h a s e  p r o j e c t  of 

m u l t i p l e  c o n d o m i n i u m s ,  the a b i l i t y  to merg'i t hem all, ev e n  in 

the old concept, is v e r y  useful.

S e c t i o n  310 is the first s e c t i o n  of A r t i c l e  3, m a n a g e m e n t .  

W e ' v e  g one t h r o u g h  n o w  w h a t  I c a l l  the de v e l op e r s '  art i c l e s ,  

the c r eation, a l t e r a t i o n  and t e r m i n a t i o n  —  the develo p e r s '  

a n d  lawyers' article. W e  n o w  go to the d a y  to d a y  m a n a g e­

ment. T h i s  is a n  a r e a  w h e r e  e v e n  the m o s t  s o p h i s t i c a t e d  

states, u n t i l  the p a s s a g e  of the U n i f o r m  C o n d o m i n i u m  Act, had 

v i r t u a l l y  no law. T h e y  w e r e  g i v i n g  the a s s o c i a t i o n s  v i r t u­

all y  no p o w e r s  and no s p e c i f i c  r e m e d i e s  f o r  the a c t i v i t i e s  

that the a s s o c i a t i o n  ha d  to u n d e r t a k e  in o r d e r  to f u l f i l l  its 

g o v e r n a n c e  r e s p o n s i b i l i t i e s .  A r t i c l e  3 is p r o b a b l y  one of 

the a r t i c l e s  that is m o s t  u s e f u l  as far as the o n g o i n g  

o p e r a t i o n  of the a s s o c i a t i o n s  is c o n c e r n e d .

It p r o v i d e s  that an a s s o c i a t i o n  m u s t  be o r g a n i z e d  no l a t e r  

t h a n  the date on w h i c h  the f irst u n i t  is c o n veyed. T h e r e  

h a v e  b e e n  p r o j e c t s  w h e r e  the d e v e l o p e r  w i l l  c o n v e y  the u nit 

a n d  o r g a n i z e  the a s s o c i a t i o n  at a later date and find that 

all the fi nancing, c o v e n a n t  powers, the r e s p o n s i b i l i t i e s  and 

r ights, the a c c o u n t a b i l i t y  a n d  e v e r y t h i n g  is all m u d d l e d  up. 

T h i s  m a k e s  it v e r y  c l e a r  to o r g a n i z e  first.

S e c t i o n  320 is p a r t i a l l y  —  thro u g h S e c t i o n  6 an d  f r o m  11 

o n  —  a S e c t i o n  40 section. It s p e c i f i c a l l y  gr a n t s  to the 

un i t  o w n e r s  a s s o c i a t i o n  a n u m b e r  of p o w e r s  w h i c h  the a s s o c i­

at i o n  r e a l l y  doe s  need. M a n y  of them w e r e  g r a n t e d  by the 

n o n - s t o c k  or s t o c k  c o r p o r a t i o n  laws, if the d e v e l o p e r  for 

t h e m  w a s  u n d e r  the s t o c k  or n o n - s t o c k  c o r p o r a t i o n  law. M a n y  

w e r e  not. T h e r e  a re  alw a y s q u e s t i o n s  w h e t h e r  or not the 

a s s o c i a t i o n  c o u l d  a d e q u a t e l y  r e p r e s e n t  u n i t  o w n e r s  as a 

class, w h e t h e r  it could go into l i t i g a t i o n  on m a t t e r s  of 

c o m m o n  int e r es t ,  c o n t r a c t i n g  p o w e r s,  r e g u l a t o r y  powe r s ,  the 

a c c u i r i n g  of r e a l  es t a t e  and p e r s o n a l  p r o p e r t y  and all of 

these o t h e r  p o w e r s  w h i c h  w e r e  not in the o r i g i n a l  s t a t u t e s  

an d  in m a n y  c a s e s  w e r e  left to q u estion. S e c t i o n  320 g i v e s 

the a s s o c i a t i o n  this p o we r  and is a v e r y  i m p o r t a n t  one to 

r e c o m m e n d  to you.

S e c t i o n  330, e x e c u t i v e  b o a r d  m e m b e r s  and o f f i c e r s ,  b a s i c­

al l y  g ive s  the e x e c u t i v e  b o a r d  v i r t u a l l y  the carte b l a n c h e  to 

run the a s s o c i a t i o n  ex c e p t  as o t h e r w i s e  limit e d  in the 

d e c l a r a t i o n .  T h u s  the e x e c u t i v e  b o a r d  is g i v e n v i r t u a l l y  all 

the p o w e r s  to run the a s s o c i a t i o n  e x c e p t  to a m e n d  the d o c u­

me n t s  and to e lect t h em s e l v e s .  A n d  then the d e c l a r a t i o n  can  

d i v i d e  the p o w e r s  a p p r o p r i a t e l y  b e t w e e n  the e x e c u t i v e  b o a r d



and the a s s o c i a t i o n ,  d e p e n d i n g  u p o n  the siz e  an d  s t y l e  of the 

a s s o c i a t i o n .

S e c t i o n  340, t r a n s f e r  of a s s o c i a t i o n  control. The t e r m i­

na t i o n  of d e c l a r a n t  c o n t r o l  is a w o r d  o f  art. T h i s  is not in 

the U n i f o r m  Act. It is s o m e t h i n g  w e  h i g h l y  r e c o m m e n d . 

C o n n e c t i c u t  has a s i m i l a r  p r o v i s i o n .  It is a d o p t e d  f r o m  the 

F l o r i d a  st a t u t e  and it d o e s  gi v e  a list of i t e m s  that the 

d e c l a r a n t  m u s t  t r a n s f e r  to the u n i t  o w n e r s  at the time they 

r e l i n q u i s h  c o n trol. T h e  c o n t r o l  is r e l i n q u i s h e d  u n d e r  the 

p o w e r s  —  S e c t i o n  (e) on P a g e  31, w h i c h  i n d i c a t e s  that not 

l a t e r  than 60 day s  a f t e r  c o n v e y a n c e  of 25 p er c e n t ,  one 

q u a r t e r  of the m e m b e r s  of the e x e c u t i v e  b o a r d  m u s t  be e l e c t e d  

b y  u n i t  owners. A f t e r  c o n v e y a n c e  of 50 p e r c e n t  of the u n i t s  

that m a y  be  created, n o t  l e s s  t h a n  on e  third m u s t  be e l e c t e d  

b y  u n i t  owners. T h e n  u n d e r  S e c t i o n  ( d ) , 60 d a y s  a f t e r  

c o n v e y a n c e  of 75 p e r c e n t  of the un i t s , or two y e a r s  a f t e r  

d e c l a r a n t s  h a v e  c e a s e d  to o f f e r  u n i t s  for sale, or two y e a r s  

a f t e r  the r ight to a d d  u n i t s  w a s  e x e r c i s e d ,  the d e c l a r a n t  

m us t  call  a m e e t i n g  a n d  the u n i t  o w n e r s  m a y  e lect the m e m b e r s  

of the board. I n t e r e s t i n g l y  enou g h ,  the d e c l a r a n t  can v o t e  

at that m e e t i n g  bu t  c a n n o t  v o t e  at the e a r l i e r  p r o v i s i o n s .

But the t e r m i n a t i o n  of the d e v e l o p e r  d e c l a r a n t  c o n t r o l  is a 

t e r m  that is a c t u a l l y  d e f i n e d  i n  S e c t i o n  330, s u b p a r a g r a p h  

( d ) , and at that point, the n  the d e v e l o p e r  or d e c l a r a n t  m u s t  

t r a n s f e r  a list of essential, i t e m s  to a l l o w  the a s s o c i a t i o n  

to o p e r a t e  in a m e a n i n g f u l  m a n n e r ,  i n c l u d i n g  f i n a n c i a l  

s t a t e m e n t s  and the s o u r c e  d o c u m e n t s  f o r  the f i n a n c i a l  s t a t e m e n t s  

from the b e g i n n i n g  of the i n c o r p o r a t i o n  of the c o m m o n  i n t e r e s t  

c o m m u n i t y .

T h i s  p a r t i c u l a r  p r o v i s i o n  has c r e a t e d  a lot of h e a t  and 

light b e c a u s e  of the fact that d e v e l o p e r s  h a v e  b e e n  o p e r a t i n g  

u n d e r  the c o n c e p t  of f o r m  and  forget. T h e n  al l  of a su d d e n  

c o n t r o l  g e t s  t r a n s f e r r e d  an d  the d e v e l o p e r  f o r  the f i rs t  time 

in y e a r s  b r i n g s  out the b o o k s  of the a s s o c i a t i o n  and t r i e s  to 

f i g u r e  out w h a t  he w a s  s u p p o s e d  to h a v e  b e e n  doing. N o w  it 

m a k e s  it v e r y  c l e a r  f r o m  the b e g i n n i n g  that the d e v e l o p e r  

w i l l  have a t r a n s i t i o n  p r o c e s s  that is r e a s o n a b l e .  He can 

p r e p a r e  for it in an o r d e r l y  m a n n e r .  T h i s  is not a S e c t i o n  

40 s e ct i o n ,  so it a p p l i e s  o n l y  to t h o s e  p r o j e c t s  d e c l a r e d  

a f t e r  its e f f e c t i v e  d a t e  an d t h e y ' l l  still h a v e  to m u d d l e  

a l o n g  w i t h  the ol d  ones. It' s p r o b a b l y  the only w a y  it ca n  

be done.

S e c t i o n  350, the t r a n s f e r  of d e c l a r a n t  r i g h t s ,  p e r m i t s  a 

d e c l a r a n t  e s s e n t i a l l y  to a s s i g n  o r  t r a n s f e r  the d e c l a r a n t  

r i g h t s  to a s u c c e s s o r  w h o  n e e d  n o t  b e  the d e c l a r a n t .  T h a t  is 

he p u t s  the d e c l a r a n t s  r i g h t s  i nto d e e p  freeze. The s u c­

cessor, w h o  m o r e  l i k e l y  th a n  not is a f o r e c l o s i n g  m o r t g a g e  

lender, c a n  kee p  the d e c l a r a n t  r i g h t s  in d e e p  f r e e z e  w i t h o u t  

b e i n g  ta r r e d  w i t h  the l i a b i l i t i e s  of the d e c l a r a n t  u n t i l  they 

b r i n g  a s u c c e s s o r  on line, thaw the d e c l a r a n t  r i g h t s  o ut  and 

give the m  to a s u c c e s s o r .  S u c c e s s o r s  the n  h a v e  the full



p o w e r s  of e x e r c i s i n g  s p e c i a l  d e v e l o p m e n t  r i g h t s  and things of 

tha t n a t u r e  —  at w h i c h  time t h e y  a s s u m e  a l l  the l i a b i l i t i e s .

S e c t i o n  360 t e r m i n a t e s  c o n t r a c t s  and le a s e s of the d e c l a r­

ant and its a f f i l i a t e  w h e r e  the a s s o c i a t i o n  v o t e s  a f t e r  the 

t e r m i n a t i o n  of the d e c l a r a n t  c o n t r ol ,  b u t  not less than 

n i n e t y  d a y s  after. T h i s  w o u l d  o b v i a t e  the p o s s i b i l i t y  of 

l o n g - t e r m  m a n a g e m e n t  c o n t r a c t s  b e t w e e n  d e v e l o p e r  and hi s 

r e l a t i v e s  and f r i ends, l o n g  t e r m  M u z a k  c o n t r a c t s  w h e r e  the 

d e v e l o p e r ' s  o n l y  li a b l e to c h a n g e  the c a s s e t t e  once a m o n t h  

and r e c e i v e s  $ 1 0 0 0  p e r  m o n t h  fo r the' p u r p o s e .  T h i s  p a r t i­

cu l a r  p r o v i s i o n  al l o w s  that k i n d  of c o n t r a c t  to be t e r­

m i n a t e d  .

T h e  b y - l a w s  are a f a i r l y  s h o r t  d o c u m e n t  u n d e r  S e c t i o n  370. 

It p r o v i d e s  for a m i n i m u m  n u m b e r  of c o r p o r a t e  p i e c e s  of 

i n f o r m a t i o n  w h i c h  w e  w o u l d  m o s t  l i k e l y  find in a c o r p o r a t e  

set of b y - l a w s .  I n t e r e s t i n g l y  enough, the b y - l a w s  c a n  be 

a m e n d e d  an y w a y  that the d e c l a r a n t  s a y s  they are. In the 

m o d e l  f o r m s  w e  h a v e  o p t e d  to i n d i c a t e  t hat the b y - l a w s  can be 

a m e n d e d  b y  the a s s o c i a t i o n  e x e c u t i v e  b o a r d  u p o n  noti c e ,  

co m m e n t  a nd  a v o t e  of a l a r g e r  t h a n  the n o r m a l  m a j o r i t y  of 

e x e c u t i v e  b o a r d  m e m b e r s .  T h u s  it m e a n s  a n y t h i n g  of p e r m a n e n t  

n a t u r e  a p p e a r s  in the d e c l a r a t i o n .  T h e  b y - l a w s  are g e n e r a l l y  

a d a y  to day o p e r a t i n g  c h a r t of the pr o j e c t .  A n d  u n l i k e  the 

f o r m e r  Act, the y  n e e d  not be r e c o r d e d .

T h e  S e c t i o n  380 is a v e r y  b a s i c  s e c t i o n  i n d i c a t i n g  that the 

a s s o c i a t i o n  is r e s p o n s i b l e  for the c o m m o n  ele m e n t s . It goe s  

int o som e  detail, w i t h  the e x c e p t i o n  as I e x p l a i n e d  b e f o r e ,  

that the d e c l a r a n t  is liab l e  f o r the e x p e n s e s  in c o n n e c t i o n  

w i t h  r e a l  e s t a t e  s u b j e c t  to d e v e l o p m e n t  rights. T h e r e  is a 

m e e t i n g .  T h e r e  is a r.ew p r o v i s i o n  in this p a r t i c u l a r  Act 

w h i c h  is s o m e w h a t  s u r p r i s i n g  to a s s o c i a t i o n s  that the a s s o c i­

a t i o n  m u s t  h a v e  a m e e t i n g  once a y ear. T h i s  is e v e n  d u r i n g  

the p e r i o d  of d e c l a r a n t  control.

In a d d i t i o n ,  there is a p r o v i s i o n  f o r  b u d g e t a r y  p r o v i s i o n s .  

Th e  b u d g e t  m u s t  be s u b m i t t e d  to the m e e t i n g .  By a p e r c e n t a g e  

a p p e a r i n g  in the d o c u m e n t s ,  the a s s o c i a t i o n  c a n  p r o v i d e  fo r  a 

v e t o  to unit o w n e r s  for the b u d g e t .  So, e v e n  d u r i n g  the 

p e r i o d  of d e c l a r a n t  c o n t r o l  t h e r e  h a o  to b e  an a n n u a l  m e e t­

ing. A n  i n t e r e s t i n g  issue.

U n d e r  q u o r um s ,  there is an a u t o m a t i c  q u o r u m  of 20 p e r c e n t  if 

the b y - l a w s  are si l e nt  but, l i k e w i s e , the b y - l a w s  c a n  p r o v i d e  

a l a r g e r  p e r c e n t a g e  b y  quor u m ,  and the e x e c u t i v e  b o a r d  is 50 

p e r c e n t .  It is p o s s i b l e ,  and in C o n n e c t i c u t ,  u n d e r  our 

q u o r u m  p r o v i s i o n s ,  w e  p r o v i d e  in ou s t a n d a r d  b y - l a w s  that a 

q u o r u m  c o n s i s t s  of the p e r s o n  p r e s e n t ,  p r o v i d e d  that there 

h a s  b e e n  full n o t i c e  to the u n i t  owne rs .  B e c a u s e  we h a v e  

f ound in m a n y  cases the e s t a b l i s h m e n t  of a q u o r u m  p a r t i­

c u l a r l y  in a c o n d o m i n i u m  s u c h  as a m a r i n a  or a r e c r e a t i o n a l



f a c i l i t y  is q u i t e  d i f f i c u l t  to obta i n ,  e v e n  the s ma l l  p e r c e n t­

age of 10 p e r c e n t .

S e c t i o n  410, tort c o n t r a c t  l i a b i l i t y ,  is e s s e n t i a l l y  a 

l i m i t a t i o n  of l i a b i l i t y  on u n i t  owners. It is a S e c t i o n  40 

s e c t i o n ,  a p p l i c a b l e  to old p r o j e c t s  an d  is v e r y  useful.

S e c t i o n  43 0  is s o m e t h i n g  t h a t ' s  b r a n d  new. It's a w h o l e  

n e w  i d e a  in a c o n d o m i n i u m  an d  it's v e r y  rar e  in a p l a n n e d  

c o m m u n i t y .  It p e r m i t s  p o r t i o n s  of the c o m m o n  e l em e n t s  to be 

c o n v e y e d  or s u b j e c t e d  to a s e c u r i t y  i n t e r e s t  b y  a v o t e  of 80 

p e r c e n t  of the v o t e s  of the a s s o c i a t i o n .  (This p a r e n t h e t i c­

al l y  is the same n u m b e r  that w e  w o u l d  r e q u i r e  to t e r m i n a t e  

the c o m m o n  i n t e r e s t  c o m m u n i t y . )  It allows, for i ns tance, the 

c l u b h o u s e  or the w e l l  or the s e v e r  p l a n t  to b e  s e c u r e d  b y  a 

s e c u r i t y  i n t e r e s t  w i t h  an a g r e e m e n t  to the p a r t i c u l a r  en t i t y  

l o a n i n g  the m o n e y  and a l l o w s  a p a r t i a l  sale. O b v i o u s l y  

t h a t ' s  one of t h o s e  a m e n d m e n t s  that l e n d e r s  w o u l d  w a n t  to 

h a v e  a v o i c e  in and they c a n  u n d e r  the s t atute. I t ' s  a v e r y  

u s e f u l  tech n iq u e .  It's not b een u s e d  y e t  in C o n n e c t i c u t  that 

I k n o w  of b e c a u s e  the g e n e r a l  p o w e r  to a s s i g n  the i n t e r e s t  of 

the a s s o c i a t i o n  in the c o m m o n  a s s e s s m e n t s  is a l l o w i n g  che 

a s s o c i a t i o n  to g i v e  a w i d e  v a r i e t y  of c r e d i t  and the c o l l a t e r a l  

a s s i g n m e n t  of a s s e s s m e n t  i n c o m e  n o w  a l l o w s  a n  a s s o c i a t i o n  to 

p r o v i d e  f o r  credit. M o s t  of t h e m  are t a k i n g  t heir l oans out 

u s i n g  a c y c l e  of a s s e s s m e n t  i n c o m e  r a t h e r  t h a n  se c u r i t y  of 

i n t e r e s t  o n  the c o m m o n  e le ments.

S e c t i o n  4 4 0  is an i n s u r a n c e  —  m o r e  of a h o u s e k e e p i n g  i t e m  

—  an d it p r o v i d e s  for the k i n d  of i n s u r a n c e  an a s s o c i a t i o n  

s h o u l d  m a i n t a i n .  T h e r e ' s  a d i c h o t o m y  in here. Th a t  is, a 

c o m m o n  i n t e r e s t  c o m m u n i t y  w i t h  h o r i z o n t a l  b o u n d a r i e s  (i.e. 

f l o o r s  and ce i l i n g s)  m u s t  p r o v i d e  i n s u r a n c e  c o v e r i n g  the 

e n t i r e  c o m m o n  i n t e r e s t  c o m m u n i t y  i n c l u d i n g  a l l  b u i l d i n g s  and 

i m p r o v e m e n t s  i n c l u d i n g  those w i t h i n  the units. If it d o e s  

n o t  h a v e  h o r i z o n t a l  b o u n d a r i e s ,  that is, if it is s o m e t h i n g  

lik e a h o u s e  lot w h e r e  the b o u n d a r i e s  e x t e n d  f r o m  the c e n t e r  

of the e a r t h  and the h e a v e n s ,  b l a n k e t  i n s u r a n c e  is optional.

It d o e s n ' t  m a t t e r  w h e t h e r  it is a c o n d o m i n i u m  or p l a n n e d  

c o m m u n i t y  or coop, these r u le s  a p p l y  a c r o s s  the board.

S e c t i o n  450, on s u r p l u s  funds. T h e y  ar e  b a s i c a l l y  divided, 

of cour s e ,  into c o m m o n  e x p e n s e  l i ab i l i t i e s .

S e c t i o n  4 6 0  is the a s s e s s m e n t  f o r  c o m m o n  i n t e r e st s ,  w i t h  

p a r t i c u l a r  p r o v i s i o n s  for r e a l l o c a t i o n s  of c o m m o n  e x p e n s e s  in 

a c c o r d a n c e  w i t h  s p e c i f i c  b u r d e n s  that ar e  i m p o s e d  —  s uch as 

j u d g m e n t s  o r  a s s e s s m e n t s  —  or s p e c i f i c  s e rv i c e s  that are 

p r o v i d e d  by a u n i t  owners. I n t e r e s t i n g l y  enough, all of 

t h e s e  are c o m m o n  e x p e n s e  a s s e s s m e n t s ,  a l l  of t h e m  are l i en -  

a b l e ,  all of t h e m  are c o l l e c t i b l e  u n d e r  the s t a t u t o r y  lien.

It is a v e r y  u s e f u l  e l e m e n t  b e c a u s e  in m a n y  c ases they ar e  

n o t  p r o p o r t i o n a t e  to p e r c e n t a g e  i n t e r e s t  in the c o m m o n  

e l e m e n t s  as they w e r e  i n  the c o n d o m i n i u m .



U n d e r  S e c t i o n  470, the l i e n  for a s s e s s m e n t s .  T h i s  is a 

v e r y  p o w e r f u l  r e m e d y  i n d i c a t i n g  the l i e n  is p e r f e c t e d  at the 

time of the f i l i n g  of the d e c l a r a t i o n .  T h i s  is a S e c t i o n  40 

s e c tion. It a p p l i e s  to old c o m m u n i t i e s  as w e l l  as n e w  

c o m m u n i t i e s .  It a l s o  p r o v i d e s  that the lie n  is s u p e r i o r  to 

the l i e n  of f i r s t  m o r t g a g e  i n t e r e s t s  to the e x t e n t  of six 

m o n t h s  of a s s e s s m e n t s  that w o u l d  h a v e  b e c o m e  d u e  p r i o r  to the 

i n s t i t u t i o n  of a c t i o n s  that w o u l d  f o r c e  the lien.

T h i s  s u p e r  l i e n  is n o w  the l a w  in m o s t  of the st a t e s that 

h a v e  p a s s e d  the U n i f o r m  C o n d o m i n i u m  Act. It is a c c e p t a b l e  to 

the F a n n i e  Mae, F r e d d i e  M a c  a n d  the F H A . A l l  of t h e m  r e c o g­

niz e  that the i n s t i t u t i o n a l  p o w e r s  to c o l l e c t  a f e w  m o n t h s  of 

a s s e s s m e n t s  that are th e r e  a n d  k e e p  the f i n a n c i a l  v i a bi l i t y  

of the a s s o c i a t i o n  a b o v e  w a t e r  is m o r e  i m p o r t a n t  t h a n  p e r­

haps, as I say, j u s t  a f e w  m o n t h s  or s i x  m o n t h s  of a s s e s s­

m e n t s  w h i c h  m i g h t  be a h e a d  of the f i r s t  m o r t g a g e  loans. It 

o b v i o u s l y  has f a c i l i t a t e d  c o l l e c t i o n  of liens b e c a u s e  the 

l e n d e r  is i n t e r e s t e d  in those p a y m e n t s ,  as is the i n d i v i d u a l  

u n i t  owner.

T h e  p r o c e d u r e  for c o l l e c t i o n  and f o r e c l o s u r e  I ' l l  ski m  o ver 

b e c a u s e  it is r e l a t i v e l y  techn i c a l.  S u f f i c e  it to say that 

t h e r e is n o  l o n g e r  a n e c e s s i t y  to f i l e  a n o t i c e  of lien. T h e  

l i e n  e x i s t s  by v i r t u e  of the d e c l a r a t i o n .  U p o n  c o m m e n c e m e n t  

of f o r e c l o s u r e  a n d  the a p p r o p r i a t e  r e m e d i e s , the l ien c a n  be 

u n d e r t a k e n .

S e c t i o n  480 is the d i v i s i o n s  of v a r i o u s  k i n d s  of a t t a c h­

ments, m e c h a n i c s  lier.s and i t e m s  of th a t  nature, j u d g m e n t s  

l i e n s  and h o w  it is u n d e r t a k e n .

S e c t i o n  490 is a n o t h e r  S e c t i o n  40 s ec tion, on a s s o c i a t i o n  

r e c ords. It is v e r y  simple. T h e y  are r e q u i r e d  to keep 

f i n a n c i a l  r e c o r d s  s u f f i c i e n t  for the a s s o c i a t i o n  to p r o v i d e  

r e s a l e  c e r t i f i c a t e .  In A l a s k a  y o u  h a v e  a d d e d  w h a t  1 t h i n k  is

a n  e x c e l l e n t  p r o v i s i o n .  It p r o v i d e s  that the p r o f e s s i o n a l  

m a n a g e r  or m a r a g i n g  a g e n t  or o t h e r  p e r s o n  w i t h  w h o m  the 

a s s o c i a t i o n  has c o n t r a c t e d  f o r  s e r v i c e s  m u s t  r e t u r n  all

a s s o c i a t i o n  r e c o r d s  w i t h i n  fiv e  d a y s  of t e r m i n a t i o n  of 

c o n t r a c t . B e c a u s e  of the r e s p o n s i b i l i t y  of an a s s o c i a t i o n  to 

p r o v i d e  a r e s a l e  s t a t e m e n t  w i t h i n  ten days, they o b v i o u s l y  

n e e d  the records. If th e y ' r e  h a v i n g  a d i s p u t e  w i t h  their 

f i n a n c i a l  m a n a g e r  a n d  he w o n ' t  giv e  t h e m  the recor d s ,  this 

o b v i o u s l y  h a s  s om e  s u b s t a n t i a l  p r o v i s i o n s .

S e c t i o n  500 is a h o u s e k e e p i n g  i t e m  w h e r e  the. a s s o c i a t i o n  is 

a c t i n g  as t r u s t e e  as they o f t e n  do in a n  i n s u r a n c e  provision.

A r t i c l e  4 is the c o n s u m e r  p r o t e c t i o n  p r o v i s i o n s .  I'll run 

t h r o u g h  t h e m  f a i r l y  q u i c k l y  b e c a u s e  I c a n  see m y  a l l o c a t e d  

time is r u n n i n g  out.



A r t i c l e  4, S e c t i o n  510 a p p l i e s  to a l l  u n i t s  w h i c h  are 

s u b j e c t  to this chapter. H o w e v e r ,  there are a n u m b e r  of 

e x e m p t i o n s  —  that is, the s ole of the u n i t  that is n o n­

res i d e n t i a l ,  for i n s tance, or d i s p o s i t i o n  of the u nit w h e r e  

the d e c l a r a t i o n  li m i t s  the m a x i m u m  a s s e s s m e n t  to $300 per 

y e a r  per unit. In t hose p a r t i c u l a r  cases, the p u b l i c  o f f e r­

ing s t a t e m e n t  is no t  required.

T h e r e  is s u b s t a n t i a l  l i a b i l i t y  w h e n  the p u b l i c  o f f e r i n g  

s t a t e m e n t  is pre p a r ed .  It has to b e  d e l i v e r e d  to a p u r c h a s e r  

w h o  o f f e r s  a u n i t  to a p u r c h a s e r  b e f o r e  sale. T h e  p u b l i c  

o f f e r i n g  s t a t e m e n t  t h e n  gives the p u r c h a s e r  a 15 day r e c i s i o n  

p erio d ,  d u r i n g  w h i c h  time h e  c a n  w a l k  a w a y  f r o m  the dea l  

a f t e r  r e v i e w i n g  the p u b l i c  o f f e r i n g  stat e me n t .

S e c t i o n  550. T h e s e  are the b a s i c  q u e s t i o n s  that a pu b l ic  

o f f e r i n g  s t a t e m e n t  s h o u l d  supp ly .  T h e r e  are 20 ques ti o n s ,  

j u s t  like in the old qui z  game. T h o s e  20 q u e s t i o n s  m u s t  be 

a n s w e r e d  for e v e r y  c o m m o n  i n t e r e s t  u n i t  w h e r e  a p u b l i c  

o f f e r i n g  s t a t e m e n t  is req u ir e d .  In a d d i t i on ,  there is 

a n o t h e r  ro u n d  d o z e n  of q u e s t i o n s  u n d e r  S e c t i o n  540 that m u s t  

be a n s w e r e d  if d e v e l o p m e n t  r i g h t s  are reserved. B e c a u s e  of 

the u n i l a t e r a l  p o w e r  of a d e v e l o p e r  to c h a n g e  the c o n d o m i n i u m  

or the c o m m o n  i n t e r e s t  c c m m u n i t y , t hose 12 q u e s t i o n s  d e s c r i b e  

w h a t  the p la n s  are in the future. Or, they g i v e  a s s u r a n c e s  

that there are no p l a ns  and a n y t h i n g  ca n  h a p p e n  w i t h  r e s p e c t  

to the d e v e l o p m e n t  r i g h t s  plans.

V.'ith the same effect, time s h a r e  g i v e s  four q u e s t i o n s  out of 

the U n i f o r m  A c t  and three a d d i t i o n a l  q u e s t i o n s  w h i c h  I w o u l d  

c o m m e n d  to y o u  w i t h  r e s p e c t  to time s h a ring. T h e  re s u l t  of 

this is, in C o n n e c t i c u t ,  that if in fac t  time s h a r i n g  is not 

c o n t e m p l a t e d ,  it is p r o h i b i t e d  in the d e c l a r a t i o n ,  b e c a u s e  

the d e v e l o p e r s  d o n ' t  w a n t  to go t h r o u g h  the a n s w e r s  of these 

q u e s t i o n s  w h i c h  w o u l d  r e q u i r e  p l a n n i n g  of s o m e t h i n g  that is 

no t  c o n t e m p l a t e d .  So t e c h n i c a l l y ,  in C o n n e c t i c u t ,  in m o s t  of 

ou r  c a s e s w h e r e  w e ' r e  not c o n t e m p l a t i n g  time sharing, we 

p r o h i b i t  it. A n d  that get s  u s  out f r o m  u n d e r  a n s w e r i n g  t hose 

q u e s t i o n s  w h i c h  come up u n d e r  S e c t i o n  550.

In S e c t i o n  560, there are t h r e e  b a s i c  q u e s t i o n s  h a v i n g  to 

do w i t h  the e n g i n e e r i n g  a s p e c t  and the u s e f u l  l i f e  and the 

cost of c u r i n g  the o u t s t a n d i n g  n o t i c e s  of v i o l a t i o n  w h e r e  

t h e r e is a c o n v e r s i o n  b u i l d i n g .  C o n v e r s i o n  b u i l d i n g s  are 

b u i l d i n g s  that w e r e  o c c u p i e d  b y  t e na n t s  b e f o r e  the c o m m o n  

i n t e r e s t  c o m m u n i t y  w a s  o f f e r e d  as a c o m m o n  i n t e r e s t  community. 

A n d  thus, if it is a u s e d  b u i l d i n g ,  the d e c l a r a n t  is o b l i­

ga t e d  to p r o v i d e  c e r t a i n  e n g i n e e r i n g ,  c o d e  and u s e f u l  like 

i t e m s w i t h  r e s p e c t  to the p r o v i s i o n s  here.

T h i s  is a v e r y  i m p o r t a n t  p r o v i s i o n .  It is o n e  of the 

r e a s o n s  —  the tenant p r o t e c t i o n s  and the tenant i n f o r m a t i o n  

—  C o n n e c t i c u t  p a s s e d  the U n i f o r m  C o m m o n  I n t e r e s t  O w n e r s h i p  

Act. It w a n t e d  this p a r t i c u l a r  i n f o r m a t i o n  as a tenant



p r o t e c t i o n  to b e  g i v e n  to c o n v e r s i o n  t e n a nt s  in al l forms of 

c o m m o n  i n t e r e s t  com m u n i t i e s.

S e c t i o n  570. If it is r e g i s t e r e d  w i t h  the U n i t e d  States, 

the r e g i s t r a t i o n  s a t i s f i e s  the p u b l i c  o f f e r i n g  s t a t e m e n t .

T h e  15 day r e c i s i o n  u n d e r  S e c t i o n  580 is s p e l l e d  out.

S e c t i o n  590, w h i c h  is also a S e c t i o n  40 s e c t i o n  —  resales. 

It p r o v i d e s  for w h e n  a u n i t  is b e i n g  s o l d  w h e r e  a p u b l i c  

o f f e r i n g  s t a t e m e n t  is n o t  required. T h i s  w i l l  e n c u m b e r  the 

s a l e  of u n i t s  in ol d  c o m m u n i t i e s  an d  e v e n  n e w  s ales by 

d e v e l o p e r s  if t here w a s  a c o m m u n i t y  d e c l a r e d  b e f o r e  the 

e f f e c t i v e  d a t e  of the Act. T h e r e  is a r e q u i r e m e n t  in that 

p a r t i c u l a r  cas e  f o r the a n s w e r s  to som e  14 q u e s t i o n s .  T h e y  

g i v e  a s t a t e m e n t  of the c o m m u n i t y ' s  f i n a n c i a l  a c t i v i t i e s  and 

a f f a i r s ,  w h a t  is g oi n g  on, a n d  a g e n e r a l  c o v e r a g e  of the 

c h a r a c t e r  of the c o m m u n it y ,  i n c l u d i n g  the d e c l a r a t i o n ,  the 

b y - l a w s  and the rules.

T h e  a s s o c i a t i o n  is r e s p o n s i b l e  for d e l i v e r i n g  this p a r t i­

c u l a r  res a l e  s t a t e m e n t  w i t h i n  ten day s  a f t e r  a w r i t t e n  

r e q u e s t  and the p a y m e n t  of a fee to the a s s o ci a t i o n .  A n d  the 

p u r c h a s e r  is not li a b l e  for an y  u n p a i d  a s s e s s m e n t s  g r e a t e r  

t h a n  the a m o u n t s  set f o r t h  in the c er t i f i c a t e .  T h u s  the 

a s s o c i a t i o n  has  to be fairly c a r e f u l  w i t h  the d e l i v e r y  of 

t h e s e  r e s a l e  s t a t e m e n t s .  Now, it is i m p o r t a n t  to e m p h a s i z e  

c h u t  this a p p l i e s  to o l d  c o m m u n i t i e s  as w e l l  as 

n e w  c o m m u n i t i e s  b e c a u s e  it is a S e c t i o n  40 section.

A n d  it a p p l i e s  w h e n  a p u b l i c  o f f e r i n g  s t a t e m e n t  is not 

d e l i v e r e d .  So in e very sale of a c o m m o n  i n t e r e s t  c o m m u n i t y  

in A l a s k a  y o u  w i l l  get e i t h e r  a p u b l i c  o f f e r i n g  s t a t e m e n t  or 

a r e s a l e  s t a t e m e n t  (unless it is e xe m p t  b e c a u s e  it is n o n­

re s i d e n t i a l  or less than $300 per unit.)

S e c t i o n  600 p r o v i d e s  for e s c r o w  d e p o s i t s  u n t i l  d e l i v e r e d  to 

the d e c l a r a n t  at c l o s i n g  or b y  d e f a u l t  or by refund. Th e  

r e l e a s e  of l i e n s i n d i c a t e s  that a n y  lie n  that the p u r c h a s e r  

d o e s n ' t  a g r e e  to h a s  to b e  r e l e a s e d  at closing. T h e  c o n v e r­

si o n  b u i l d i n g  elem e n t  in S e c t i o n  320 g i v e s  som e  s p e c i f i c  

r i g h t s  to r e s i d e n t i a l  tenants, the r e s i d e n t i a l  sub- tenant, 

to p u r c h a s e  their p a r t i c u l a r  unit. T h e y ' r e  o b l i g a t e d  to 

r e c e i v e  a full p u b l i c  o f f e r i n g  s t a t e m e n t  not l a t e r  t h a n  120 

d a y s  b e f o r e  the tenant is r e q u i r e d  to vaca te .  A n d  f o r  the 

fi r s t  60 days t hey have  the first r ight to pu rc h a s e .

T h i s  a m e l i o r a t e s  the t r a u m a  of c o n v e r s i o n s  and  is one of 

the p r o v i s i o n s ,  as 1 said, that c a l l e d  for C o n n e c t i c u t  to 

p a s s  the Act c o v e r i n g  a l l  forms of o w n e r s h i p .

S e c t i o n  630, the e x p r e s s w a r r a n t i e s  of q u a l i t y ,  is a 

f a i r l y  c a r e f u l l y  d r a f t e d  s i t u a t i o n  p r o v i d i n g  for e x p r e s s  

w a r r a n t i e s .  It i n d i c a t e s  that model s ,  d e s c r i p t i o n s ,



a f f i r m a t i o n s  of facts or p r o m i s e s  c r e a t e  a n  e x p r e s s  w a r r a n t y .  

S e c t i o n  640 d e v e l o p s  the i m p l i e d  w a r r a n t i e s  w h i c h  b a s i c a l l y  

are s p e l l e d  out i n  som e  detail. I ’ll s k i m  o v e r  t hose eve n  

t h o u g h  I k n o w  t here m a y  b e  s o m e  q u e s t i o n s  an d  s o m e  i m p o r t a n t  

sections.

S e c t i o n  650 i n d i c a t e s  the i m p l i e d  w a r r a n t i e s  m a y  be e x­

clud e d  p r o v i d e d  that t h e y ' r e  f u l l y  d i s c l o s e d .  Bu t  a s i m p l e  

g e n e r a l  d i s c l a i m e r  is not s u f f i c i e n t  to d i s c l a i m  the i m p l i e d  

w a r r a n t i e s .  A n d  then t here is a s p e c i f i c  s t a t u t e  of l i m i t­

at i o n s  of S e c t i o n  660, a l l o w i n g  f o r  e n f o r c e m e n t .  But it a l s o  

a l l o w s  for the s h u t  of f  of t h es e  w a r r a n t i e s ,  w h i c h  c o u l d  

p o s s i b l y  r u n  forever.

S e c t i o n  670 is on e  of the m o s t  i n t e r e s t i n g  an d  m o s t  p o w e r­

ful p r o v i s i o n s  of the Act. It is a S e c t i o n  40 s e c t i o n  

c o v e r i n g  o l d  c o n d o m i n i u m s  and c o m m u n i t i e s .  It e s s e n t i a l l y  

says that a n y b o d y  —  or a n y  c l a s s  of p e o p l e  a d v e r s e l y  a f­

fect e d  for f a i l u r e  to c o m p l y  w i t h  the A c t  —  h a s  a c a u s e  of 

a c t i o n  a g a i n s t  a n y  o t h e r  pers o n .  Y o u  d o n ' t  h a v e  to w o r r y  

a b o u t  the i s s u e s  of s t a n d i n g  or an y  of the o t h e r  a r e a s  that 

l a w y e r s  ao t heir d a n c e s  o v e r  at the t h r e s h o l d  of the court 

house. T h e  q u e s t i o n  is, if t here has b e e n  d a m a g e ,  if they 

h a v e  b e e n  a d v e r s e l y  a f f e c t e d ,  they h a v e  a c l a i m  fo r  a p p r o­

p r i a t e  relief.

S e c t i o n  680, l a b e l l i n g  of m a t e r i a l s ,  a n o t h e r  c o n s u m e r  

p r o t e c t i o n  p r o v i s i o n ,  i n d i c a t es  that p r o m o t i o n a l  m a t e r i a l s  

s h o w i n g  a c o n t e m p l a t e d  i m p r o v e m e n t  m u s t  be c o n s p i c u o u s l y  

l a b e l e u  "must be "  or " n e e d  not be "  built. A n d  if they h a v e  

not l a L e l e d  it " n e e d  not be b u i l t " ,  u n d e r  S e c t i o n  690 it is 

a s s u m e d  tha t  t h e y  m u s t  b u i l d  it.

S e c t i o n  700 r e q u i r e s  an a r c h i t e c t ' s  c e r t i f i c a t e  of c o m p l e­

tion if the uni t is to be c o n v e y e d  if a p u b l i c  o f f e r i n g  

s t a t e m e n t  is req u i r e d .  A n d  that m e a n s  that no u n i t  c a n  

e s s e n t i a l l y  be c o n v e y e d  u n t i l  the u ni t  has b e e n  c r e a t e d  and 

the b u i l d i n g  is c o m plete.

A r t i c l e  5, the g e n e r a l  p r o v i s i o n s ,  w h i c h  in the U n i f o r m  A c t  

w e r e  in A r t i c l e  1, g i v e s  seme  f a i r l y  g e n e r a l  a c t i v i t i e s  w h i c h  

can be u n d e r t a k e n  a n d  shows the a p p l i c a b i l i t y  of the v a r i o u s  

a s p e c t s  of the Act. It g i v e s  so m e  v e r y  p o w e r f u l  p o s i t i o n s  to 

the Ac t  i t s e l f  w i t h  r e s p e c t  to o t h e r  lav/s, w i t h  r e s p e c t  to 

d o c u m e n t s . It I n d i c a t e s  that the A c t  in m o s t  c a s e s  is 

s u p r e m e  u n l e s s  the A c t  s p e c i f i c a l l y  p r o v i d e s  for those 

p a r t i c u l a r  p r o v i s i o n s  w h e r e  they can b e  varie d .

I w o u l d  c o m m e n d  to y o u r  a t t e n t i o n  the c o m m e n t a r y  to this 

p a r t i c u l a r  p r o v i s i o n  in the U n i f o r m  A c t  w h e r e  it l i s t s  the 

n u m b e r  of p r o v i s i o n s  w h i c h  m a y  b e  v a r i e d  b y  the d e c l a r a t i o n  

or the b y - l a w s  or b y  a g r e e m en t .  And  t h e y ' r e  v e r y  large. It 

turns out that p r o b a b l y  2 / 3 r d  of the A c t  m a y  be v a r i e d ,  but



w h e r e  they ca n no t  be v a r i e d,  o b v i o u s l y  this p a r t i c u l a r  

p r o v i s i o n  m e a n s  that the A c t  is supreme.

T h e  s e p a r a t e  t i t l e s  and t a x a t i o n  in the p r o p o s e d  b i l l  

c h a n g e s  the c o m m o n  i n t e r e s t  o w n e r s h i p  p r o v i s i o n  i n d i c a t i n g  

that in a c o o p e i a t i v e  the u n i t  owne r s '  i n t e r e s t  in the unit 

and a l l o c a t e d  i n t e r e s t  are r e a l  p r o p e r t y  f o r  all p u r poses.

T h e  C o n n e c t i c u t  p r o v i s i o n  m a k e s  the u n i t  i n  a c o o p e r a t i v e  

fir.ancable ar.d s u b j e c t  to real e s t a t e  m o r t g a g e s .  But it d o e s  

cr e a t e  a c e r t a i n  a m o u n t  of p r o b l e m s  w h i c h  c a n  be s o l v e d  by 

se n s i t i v e  d r a f t i n g  (some p r o b l e m s  w i t h  r e s p e c t  to the c h a i n  

of title a l l o c a t e d  to a c o o p e r a t i v e  u nit o w n e r ' s  interest) 

but the d e c l a r a t i o n  c a n  be f i l e d  and, as I say, s e n s i t i v e  

d r a f t i n g  c a n  cur e that. In the U n i f o r m  C o m m o n  I n t e r e s t  

O w n e r s h i p  A c t  t h e r e  is the a l t e r n a t i v e  of h a v i n g  a c o o p e r a­

tive u n i t ' s  i n t e r e s t  b e i n g  p e r s o n a l  p r o p e r t y ,  w h i c h  in some 

c a s e s  m a y  b e  r e l a t i v e l y  useful.

The s e p a r a t e  ti t l e s  and t a x a t i o n  s e c t i o n  —  720 —  l i k e  730 

and 740, is u n i v e r s a l ,  and ha s  s ol v e d  a n u m b e r  of p r o b l e m s  in 

C o n n e c t i c u t  w i t h  r e s p e c t  to t a x a t i o n  of c o m m o n  e l e m e n t s ,  

i n d i c a t i n g  the u n i t  o w n e r ' s  i n t e r e s t  is r e a l  e s t a t e  and is 

t a x a b le  an d  it c a n  be s e p a r a t e l y  conveyed. T h i s  m a k e s  the 

t i t l e  i n s u r a n c e  p e o p l e  h a p p y .

S e c t i o n  730 is a S e c t i o n  40 s e c t i o n  ar.d a u n i v e r s a l  s e c­

tion, as a m a t t e r  of fact. It i n d i c a t e s  that the a p p l i c a t i o n  

of l o c a l  o r d i n a n c e s  a n d  b u i l d i n g  c o d es  d o e s n ' t  d i s c r i m i n a t e  

b e t w e e n  p h y s i c a l l y  i d e n t i c a l  p o r t i o n s  an d  k i n d s  of pro p e r t y.  

Th i s  is q u i t e  u s e f u l  b e c a u s e  it m e a n s  the b u i l d i n g  i n s p e c t o r s  

wo n ' t  r e q u i r e  ful l  s c a l e  f i r e w a l l s  in a n  a p a r t m e n t  b u i l d i n g  

that h a p p e n s  to b e  a c o n d o m i n i u m  but not in an a p a r t m e n t  

b u i l d i n g  that d o e s  n o t  h a p p e n  to b e  a c o n d o m i n i u m .

S e c t i o n  750 is ar. i m p o r t a n t  s e c ti o n .  It s u p p l e m e n t s  

g e n e r a l  p r i n c i p l e s  of la w  so that yo u  can c r e a t e  c o n t r a c t  

rights.

S e c t i o n  760, 770, 780 ar e b a s i c a l l y  b o i l e r  p l a t e  c o n t r a c t s  

and a p p e a r  in u n i v e r s a l l y  a l l  u n i f o r m  laws.

Se c t i o n  790, an u n c o n s c i o n a b i l i t y  p r o v i s i o n .  V e r y  p o w e r f u l  

w i t h  r es p e c t  to o v e r w h e l m i n g  d e v e l o p e r s  w h o  d e c i d e  to w r i t e  

do c u m e n t s  that are t o t a l l y  o n e - s i d e d . Th e  court can go and 

look at it to find ou t if t hey are u n c o n s c i o n a b l e .  T h i s  is a 

p r o v i s i o n  that c o m e s  out of the u n i f o r m  laws and a n u m b e r  of 

u n i f o r m  l aws h a v e  it.

L i k e w i s e ,  S e c t i o n s  800, 810. T h e s e  are u n i f o r m  law p r o v i s­

ions. A d j u s t m e n t  of d o l l a r  a m o u n t s  (that is, the $100 

t h r e s h o l d  u n d e r  820 a n d  the $300 t h r e s h o l d  in the S e c t i o n  

510) are a d j u s t e d  b a s e d  u p o n  a 1979 i n d e x  w h i c h  is n o w  the 

u n i f o r m  i n d e x  u s e d  f o r  all the u n i f o r m  c o n d o m i n i u m  a cts



t h r o u g h o u t  the U n i t e d  States. Th a t  is the r e a s o n  w h y  that 

v e r y  s t ra n g e  f o r m u l a  is in there. T h a t  f o r m u l a  a l s o  is a 

s t a n d a r d  f o r m u l a  u s e d  by the U n i f o r m  L a w  C o m m i s s i o n e r s  for 

C P I  a d j u s t m e n t s  in o t h e r  u n i f o r m  act s  p r o v i d i n g  for CPI's.

Th a t  b r i n g s  u s  to the d e f i n i t i o n s .  T h e r e  are a n u m b e r  of 

i m p o r t a n t  i tems in here. I 'll skip through.

Y o u  s h o u l d  r e v i e w  the " a f f i l i a t e  of a d e c l a r a n t " .  It is 

q u i t e  impor t an t .

The A l a s k a  b i l l  has  a d d e d  an e x c e l l e n t  one in D e f i n i t i o n  9 

o n  Page 86, i n d i c a t i n g  tha t  a c o n v e r s i o n  b u i l d i n g  i n c l u d e s  a 

m o b i l e  h o m e  s i t e  as w e l l  as a b u i l d i n g  that w a s  o c c u p i e d  b y  

pers o n s  o t h e r  t h a n  the p u r c h a s e r s . So the c o n v e r s i o n  p r o t e c t­

ion s  are n o w  o f f e r e d  for m o b i l e  h o m e  s i t e s  as w e l l  as 

b u i l d i n g s .

T h e  d e f i n i t i o n  o f  a " d e c l a r a n t "  i s n ' t  n e c e s s a r i l y  the 

p e r s o n  w h o  d e c l a r e s .  It is the p e r s o n  w h o  s p o n s o r s  or 

a c t u a l l y  o f f e r s  th e  u n i t s  fo r  sale as a r e g u l a r  c o u r s e  of 

b u s i n e s s .

" O w n e r s h i p "  i n t e r e s t i n g l y  e n o u g h  d o e s  not  i n c l u d e  just 

owning, but a lso i n c l u d e s  l e a s e s  in e x c e s s  of 40 y e a r s  in a 

u n i t  in D e f i n i t i o n  22 o n  Pag e  87. O n  P a g e  87 there is a 

m i s t a k e  t hat s h o u l d  be c o r r e c t e d  —  o n  L i n e  21, 20 y e a r s  

s h o u l d  b e  40 y e a r s  to be c o n s i s t e n t  w i t h  the 40 y e a r s  on L i n e  

3.

The d e f i n i t i o n  o n  Page 88 of " s p e c i a l  d e c l a r a n t  r i g ht s "  is 

v e r y  i m p o r t a n t  w i t h  r e s p e c t  to d e v e l o p e r s .  T h o s e  a r e  the 

rig ht s  w h i c h  the d e v e l o p e r  m a y  r e s e r v e  f o r  the d e v e l o p e r ' s  

b e n e f i t  and n o  o t h e r s  a n d  thus there can b e  no a d d i t i o n a l  

u n i l a t e r a l  r i g h t s  r e s e r v e d .  B u t  w e  hav e  f o u n d  that those 

rig ht s  are a l l  the d e v e l o p e r  n e e d s .  T h e y  i n c l u d e  d e v e l o p m e n t  

r i g h t s  to e x e r c i s e  the d e v e l o p m e n t  right u n d e r  s u b s e c t i o n  

( b ) . A n d  they i n c l u d e  a n u m b e r  of o t h e r  s p e c i a l  d e c l a r a n t  

r i g h t s  w h i c h ,  as l o n g  as they ar e  h e l d  b y  a pers on ,  that 

p e r s o n  is d e c l a r a n t  and s u b j e c t  to the l i a b i l i t y  an d  o b l i g a­

tions. Bu t  they a l l  can be held. T h e r e  is a r e l a t i v e l y  good

s u m m a r y  of th o s e  t h i n g s  that the d e v e l o p e r  re a l l y  n e e d s  and

in fact that they n e e d  no more.

P a g e  89, " ti m e  s h a r e "  d e f i n i t i o n  u n d e r  S e c t i o n  31 is the 

d e f i n i t i o n  that c o m e s  f r o m  the U n i f o r m  R e a l  E s t a t e  T i m e  

S h a r e  A c t  and is s i m i l a r  to the one in the N a t i o n a l  A s s o c i a t­

io n  of R e a l  E s t a t e  L i c e n s i n g  L a w  O f f i c i a l s  Act i n d i c a t i n g  h o w  

a time s h a r e  o p e r a t e s .

T h e  "unit o wn e r "  i n c l u d e s  the d e c l a r a n t .  T h e r e ' s  some 

c l a r i f y i n g  l a n g u a g e  in there. It b a s i c a l l y  i n d i c a t e s  s o m e o n e  

w h o  owns a unit. A l l  right, there are a f e w  p r o v i s i o n s  u n d e r

S e c t i o n  2 of the A c t  on Page 90 to c o n f o r m  this acr. and

i n t e g r a t e  it i n t o  the H o r i z o n t a l  P r o p e r t i e s  R e g i m e s  Act.



H o w e v e r ,  it is i m p o r t a n t  the H o r i z o n t a l  R e g i m e s  Act be 

r e c o g n i z e d  as s till b e i n g  in e f f e c t  an d  s t i l l  a c t i n g  as the 

f u n d a m e n t a l  l a w  o p e r a t i n g  for the e x i s t i n g  c o n d o m i n i u m s  in 

A l a s k a ,  s u b j e ct  onl y to the S e c t i o n  40 p r o v i s i o n s .

P I L L  M c K A L L :  The i m p o r t a n c e  of s e v e r a l  of t h e s e  s e c t i o n s

c a n n o t  be m i n i m i z e d  in light of the c u r r e n t  s t a t e  of law in 

A l a s k a  v i s  a vis ,  a m o n g  o t h e r  things, r e a l t o r  liabil i t y .

S e c t i o n  170 s p e c i f i c a l l y  talks a b o u t  i d e n t i f y i n g  p r o j e c t s  

w h i c h  e i t h e r  " m u s t  b e  b u i l t "  or " n o c  be b u i l t ".  A s  things 

s t a n d  r ig h t  now, if there is a r e p r e s e n t a t i o n  b e i n g  m a d e  in 

s o m e  f o r m  of d o c u m e n t  and it t u r n s  o u t  to be i n c o n s i s t e n t  

w i t h  the p r o j e c t  as c o m p l et e d ,  the r e a l t o r  w h o  w a s  out there 

l i s t i n g  or s e l l i n g  those u n i t s  m a y  be p o t e n t i a l l y  liable. If 

the d e v e l o p e r  h a s  p e r c h a n c e  lef t  the s t a t e  in the p r o c e s s  of 

d e v e l o p m e n t ,  of c o u r s e  the r e a l t o r  is s i t t i n g  out h ere b e i n g  

the o n l y  one around.

O r g a n i z i n g  the a s s o c i a t i o n s  —  S e c t i o n  310. I h a v e  h a n d l e d  

n u m e r o u s  cases w h e r e  the a s s o c i a t i o n  w a s  no t  d e v e l o p e d  u n t i l 

lo n g  a f t e r  h a l f  the u n i t s  h a d  b e e n  sold, o f t e n  t imes not 

u n t i l  the 7 5 t h  p e r c e n t i l e  of o w n e r s h i p  h a d  b e e n  con v e y e d , at 

w h i c h  time the d e v e l o p e r  t he n  c r e a t e d  the a s s o c i a t i o n .  T h i s  

m e a n s  that e s s e n t i a l l y  u n i t  o w n e r s  that w e r e  m e m b e r s  of the 

a s s o c i a t i o n  at the time of the c o n v e y a n c e  b e c a u s e  of m a n d a­

tory m e m b e r s h i p  w e r e  p a y i n g  a s s e s s m e n t s  into the a s s o c i a t i o n  

tha t  s i m p l y  d i d n’t exist. T h e  p r o c e s s  of t r y i n g  to d e t e r m i n e  

t h r o u g h  an a c c o u n t i n g  p r o c e s s  a f t e r w a r d s  is o f t e n  v ery 

d i f f i c u l t .  D e v e l o p e r s ,  of course, do  n o t  u n d e r s t a n d  w h y  the 

o w n e r s  are upset.

I h a v e  e v e n  s e e n  d o c u m e n t s  that w e r e  p r e p a r e d  to e s t a b l i s h  

u p o n  the d e v e l o p e r  the o b l i g a t i o n  to c r e a t e  the a s s o c i a t i o n s  

a f t e r  the 75t h  p e r c e n t i l e  of o w n e r s h i p  h a d  b e e n  c o nveyed. 

T o t a l l y  i n c o n s i s t e n t  w i t h  h o w  c o r p o r a t i o n s  are s u p p o s e d  to 

o p e r at e .  I h a v e  a lso r e c e n t l y  s e e n  a d o c u m e n t  t hat r e q u i r e d  

the a s s o c i a t i o n  to h a v e  its f i r s t  a n n u a l  m e e t i n g  three y e a r s  

a f t e r  the d e v e l o p m e n t  p r o c es s  w a s  started.

D u r i n g  the o p e r a t i o n  of the a s s o c i a t i o n ,  this  is p r o b a b l y  

the b i g g e s t  p r o b l e m  a rea that I ' v e  h a d  to d e a l  with. T h e r e  

s e e m s  to be c o n s t a n t  c o n f l i c t  b e t w e e n  the d e v e l o p e r s  and the 

a s s o c i a t i o n  d i r e c t o r s  as to h o w  the a s s o c i a t i o n  is to be 

o p e r a t e d .  Our e x i s t i n g  s t a t u t e s  giv e  us n o  p r o t e c t i o n  

w h a t s o e v e r ,  no a s s i s t a n c e  w h a t s o e v e r ,  in d e v i s i n g  these 

b o a r d s .  S e c t i o n  330 is g o i n g  to be a s u b s t a n t i a l  b e n efit.

Th e  t r a n s i t i o n  fro m d e v e l o p e r  c o n t r o l  s e c t i o n  —  S e c t i o n  

340 —  is g o i n g  to e l i m i n a t e  m a n y  of the p r o b l e m s  that w e  

h a v e  b e e n  a s k e d  to h a n d l e  i n  the past. Developer:; o f t e n  

times do not w a n t  to turn o v e r  d o c u m e n t s  or s i m p l y  h a v e  lost 

t h e m  in the p r o c e s s  s o m ehow. Q u i t e  f r a n k l y , a s s o c i a t i o n s



n e e d  to h a v e  c o p i e s  of p l a t s  and s p e c i f i c a t i o n s ,  of u n d e r­

gr o u n d  site locat i o n s ,  so that if t h e y ' r e  d o i n g  a n y  sort of 

w o r k  o r  r e p a i r  t h e y  k n o w  w h e r e  the p i p e s  and gas lines are 

a n d  that s or t  of thing. T h e y  n e e d  to h a v e  c o p i e s  of the 

b o o k s ,  they n e e d  to h a v e  c o p i e s  of the checks.

VJe h a v e  p r e s e n t l y  b e e n  a s k e d  to s t r a i g h t e n  o u t  a s i t u a t i o n  

w h e r e  the d e v e l o p e r  h a s  e n t e r e d  i n t o  a le a s e  w i t h  the f i r m  

p r o v i d i n g  the w a s h e r  a n d  d r y e r  fo r  the p r o j e c t  u n f o r t u n a t e l y  

d i d n ' t  b o t h e r  to e n t e r  into that on b e h a l f  of the a s s o c­

iation, b u t  s i m p l y  did it h i m s e l f  —  and the f ees b e i n g  

c h a r g e d  are e x o r b i t a n t.  T h e  a s s o c i a t i o n  w a n t s  to get rid of 

t hose and I ' m  a f r a i d  that this is a case t h a t ' s  g o i n g  to w i n d  

u p  g o i n g  to c o u r t  b e c a u s e  the p a r t i e s  c a n n o t  a g r e e  on h o w  to 

h a n d l e  it. It s i m p l y  c ould h a v e  b e e n  a v o i d e d  by, in par t  the 

t r a n s i t i o n  s t a t u t e ,  as w e l l  as the p ar t  I ' l l  get to in a bit 

—  a l l o w i n g  the a s s o c i a t i o n  to v o i d  the c o n t r a c t  as reach e d  

b y  the d e v e l o p e r .

As  f a r  as the e n c u m b r a n c e  cf the c o m m o n  e l e m e n t s  is c o n­

cerned, I t h i n k  you'll find that in fu tu r e  a s s o c i a t i o n s  

y o u ' r e  g o i n g  to h ave the a b i l i t y  to a s s i g n  their future 

i n c o m e  r anks or e n c u m b e r  t h e i r  c o m m o n  e l e m e n t s  —  w h a t e v e r  is 

g o i n g  to r e q u ir e  yo u  to a l l o w  them to b o r r o w  m o n e y  from 

l e n d e r s  and to be able to do some of t h o s e  r e pairs. O f t e n  

times, the r e s e r v e  p r o c e s s  t h a t  the a s s o c i a t i o n  m u s t  go 

t h r o u g h  to r a i s e  the m o n e y  is not adeq u a t e .  Or y o u ' l l  hav e  

a n  e m e r g e n c y  s i t u a t i o n  w h i c h  m e a n s  that some u n i t  o w n e r s  w i l l  

h a v e  a h uge a s s e s s m e n t  w h i c h  they c a n  ill afford. The 

a b i l i t y  to go to the l e n d i n g  i n s t i t u t i o n s  to b o r r o w  the m o n e y  

is s o m e t h i n g  that this Act c o n t e m p l a t e s  a n d  I t h i n k  r e a l i t y  

in the p r a c t i c a l  w o r l d  w i l l  r e q u i r e  a s s o c i a t i o n s  a n d  the 

l e n d e r s  to w o r k  it out in the future.

P u b l i c  o f f e r i n g  state m e n t .  I t h i n k  this, of course, is 

v e r y  i m p o r t an t .  It s p e c i f i c a l l y  sets the b o a r d ' s  r e q u i r e­

m e n t s  for the i n f o r m a t i o n  that m u s t  go to the c o n s u m i n g  

pu b l i c .  T h i s  is, of course, i m p o r t a n t  i n  light of the fact 

that r ight n o w  t hose m a k i n g  those r e p r e s e n t a t i o n s  are a lot 

of r eal e s t a t e  p e o p l e  w h o  are tr y i n g  to g u e s s  w h a t  the 

d e v e l o p e r  is g o i n g  to r e a l l y  do. P u b l i c  o f f e r i n g  s t a t e m e n t s  

m a k e  the d e v e l o p e r  commit. It m a k e s  h i m  m a k e  the d e c i s i o n s  

o r  r e s e r v e  the r i g h t  to m a k e  t hose de c i s i o n s .

( I n d i s c e r n i b l e )  a l o n g  the same l ines as r e s a l e  c e r t i f i c a t e s  

r e q u i r i n g  t h e  a s s o c i a t i o n  and the s e l l e r  to m a k e  s p e c i f i c  

(inaudible) i m p o r t a n t  b e c a u s e  this is g o i n g  to l i m i t  s ome of 

the l i t i g a t i o n  that is p r e s e n t l y  out there.

I lik e  the i d e a  of e x p r e s s e d  w a r r a n t i e s  an d  i m p l i e d  w a r r a n t­

ies, the m o d i f i c a t i o n  of w a r r a n t i e s  b e i n g  s p e l l e d  by statute. 

P r e s e n t l y  w e  h a v e  onl y  case l a w  to g u id e  us and it is, in my 

o p i n i o n ,  i na d e q u a t e .  E v e r y b o d y  w i n d s  up g u e s s i n g  w h e t h e r  or 

no t  t h e r e  is a w a r r a n t y  p r e s e n t  or h o w  lo n g  it m i g h t  last.



T h e  e m i n e n t  d o m a i n  issue. I h a v e  j u s t  b e e n  a s k e d  a g a i n  

w i t h  an e m i n e n t  d o m a i n  m a t t e r  w h e r e  the d e c l a r a t i o n  is i n c o n­

sis t e n t  w i t h  ou r  p r e s e n t  s t a t u t e and the a s s o c i a t i o n  is 

t r y i n g  to f i g u r e  out h o w  to d i v i d e  the m o n e y  up b e t w e e n  the 

le n d e r s ,  it s e lf  an d  the uni t  o w n e r s  tha t are d a m a g e d . And, 

it b e i n g  m o s t  d i f f i c u l t ,  this s e c t i o n  740 c e r t a i n l y  w i l l  

a s s i s t  them.

M A R K  BARNES. T h i s  is M a r k  Barn e s.  I a m  f r o m  the A l a s k a  

B a n k e r ' s  A s s o c i a t i o n .  I w o u l d  l ike to raise an  i s su e  w i t h  

the C o m m i t t e e  w h i c h  I t h i n k  it s h o u l d  b e  a w a r e  of.

T h e  b i l l  s e e m s  l i k e  a  g o o d  b i l l  i n  t h e  s e n s e . . .  ( a n d  I ' m  

n o t  r e p r e s e n t i n g ,  r i g h t  n o w ,  t h e  b a n k e r ' s  p o s i t i o n  o n  t h i s .

I u n d e r s t a n d  l e n d e r s  h a v e  h a d  some i n p u t as to l e g i s l a t i o n . )  

U n d e r  the c u r r e n t  s t a t u s  in A l a s k a  law, a l e n d e r  w h o  is 

s i m p l y  p a r t i c i p a t i n g  as a r o u t i n e  l e n d e r  in a r e a l  e s t a t e  

t r a n s a c t i o n ,  n o r m a l l y  is n o t h e l d  to b e  l i a b l e  for s u b s e q u e n t  

d e f e c t s  in the r e a l  estate. N o r m a l l y ,  w a r r a n t i e s ,  if they 

exist, are a c c r u e d  to the d e v e l o p e r .  M y  o nly c o n c e r n  is w h a t  

k i n d  of n e w  l i a b i l i t i e s  w o u l d  A l a s k a  l e n d e r s  a s s u m e  u n d e r  

this l e g i s l a t i o n ?  It a p p e a r s  to m e  t hey d o n 1t s e e m  to a s s u m e  

an y  n e w  l i a b i l i t i e s ,  b u t  that d o e s n ' t  s e e m  to be e n t i r e l y  

clear. T h e  case  law in ou r  s t a t e  is that u n l e s s  they ' r e  an 

a c t i v e  p a r t i c i p a n t  in the d e v e l o p m e n t ,  (in o t h e r  wo r d s ,  if 

the y h a v e  some  k i n d  of m a n a g e m e n t  or p a r t i c i p a t o r y  d e v e l o p­

me n t  w i t h  the d e v e l o p e r ) ,  t h e n  they' r e  n o r m a l l y  h e l d  l i a b l e  

for th e s e  d e f e c t s  that s u b s e q u e n t l y  s h o w  up in the real 

estate. (...) Is t here any i n te n t  for a le nd e r  to a s s u m e  ne w  

l i a b i l i t i e s  u n d e r  this Act?

Buck: No, n o t  at all. As a m a t t e r  of fact, the d eep 

f r e e z e  p r o v i s i o n  of the A c t  (which is wha t  I t h i n k  y o u ' r e  

t a l k i n g  about) is the b a s i c  p r o v i s i o n  w h e r e b y  the l e n d e r  is 

s p e c i f i c a l l y  h e l d  not to be a d e c l a r a n t  but is s u b j e c t  to 

d e c l a r a n t  l i a b i l i t i e s  if as a s u c c e s s o r  d e c l a r a n t  he onl y  

t akes c e r t a i n  of the d e c l a r a n t  rights: the r ight to sell,

the r i g h t to p u t up signs, an d  m o d e l s .  Th e  A c t  it s e l f w a s  

d e s i g n e d  s p e c i f i c a l l y  to p r o v i d e  a c o n s t r u c t i o n  l e n d e r  w h o  

t a k e s  o v e r  a p r o j e c t  w i t h  the r e s p o n s i b i l i t y  o n l y  w i t h  

r e s p e c t  to t h os e  p a r t i c u l a r  a s p e c t s  w h i c h  w e r e  a s s i g n e d  to it 

i n  its loans. It w a s  w r i t t e n  in b y  the l e n d e r s  group. It is 

S e c t i o n  350, P a g e  35 of the r e v i s e d  bill, i n d i c a t i n g  that the 

s p e c i a l  d e c l a r a n t  ri g h t s  m a y  be t r a n s f e r r e d  o n l y  b y  an 

i n s t r u m e n t .  A n d  w i t h  the s p e c i a l  d e c l a r a n t  r i g h t s  go s p e c i a l  

d e c l a r a n t  o b l i g a t i o n s .

So u n l e s s  t h er e  is a s p e c i f i c  t r a n s f e r  then t here are no 

r i g h t s  at a l l  w i t h  no d e c l a r a n t  o b l i g a t i o n s .  T h e n  there is a 

s p e c i f i c  p r o v i s i o n  u p o n  t r a nsfer. U p o n  S e c t i o n  ( d ) , u p o n  

f o r e c l o s u r e ,  the s u c c e s s o r  e s s e n t i a l l y  is s u b j e c t  to the 

r i g h t s  an d  o b l i g a t i o n s  u n d e r  (e) (1), but if he is not 

s u b j e c t  to the r i g h t s  and o b l i g a t i o n s  h e  h a s  o n l y  s p e c i f i c  

l i m i t e d  r i g h t s  u n d e r  3. I b e l i e v e  th a t ' s the w a y  the deep 

f r e e z e  is. He is not s u b j e c t  (on L i n e  27, P a g e  37) to l i a b i l i t y



o b l i g a t i o n s  as d e cl a r a n t .  E x c e p t  the o b l i g a t i o n  to p r o v i d e  a 

p u b l i c  o f f e r i n g  s t a t e me n t .  It w a s  f a i r l y  w e l l  t h o u g h t  out 

w i t h  r e s p e c t  to c o n s t r u c t i o n  l e n d e r s  that t hey w o u l d  not be 

l i a b l e .

N o w  this doe s  n o t  c h a n g e  the c o m m o n  l a w  j o i n t  v e n t u r e .  If, 

h o w e v e r ,  a l e n d e r  h a s  e x e r c i s e d  the c o n t r o l  o v e r  the c o m m o n  

lav; that w o u l d  m a k e  h i m  a j o i n t  v e n t u r e ,  I t h i n k  this d o e s n ' t  

c h a n g e  it. But I t h i n k  that the y  c a n  r e s e r v e  a l l  the r i g h t s  

that a l e n d e r  w o u l d  n o r m a l l y  n e e d  to take o v e r  the r i g h t s  of 

a d e c l a r a n t  u p o n  f o r e c l o s u r e ,  bu t  not. b e c o m e  a d e c l a r a n t  

su b j e c t  to d e c l a r a n t  l i a b i l i t i e s .  So t h e r e  is n o  int e n t  that 

t here w o u l d  be a j o i n t  v e n t u r e  p r e d i c a m e n t  c o m i n g  up on the 

l e n d e r  in this Act.

S E N A T O R  H AL F O R D .  O ka y  A n c h o r a g e ,  do y o u  h a v e  any  e t h e r  

qu e s t i o n s .  D o e s  a n y  o t h e r  p e r s o n  w a n t  to t e s t i f y . . . I f  there 

is an y  o t h e r  public: c o m m e n t  or t e s t i m o n y  f r o m  A n c h o r a g e ,  ve 

ca n  go a h e a d  and h e a r  it now.

M O D E R A T O R .  We h a v e  one o t h e r  i n d i v i d u a l  w h o  w o u l d  like to 

testify.

B E T T Y  COOK. As I t e s t i f i e d  b e f o r e ,  we are in f avor of SB 

44. W e  hav e  a c o u p l e  c o n c e r n s  I'd lik e to go into. O n  the 

f irst page, w e  f ee l  that p r o j e c t s  of l ess than 12 u nits 

sh o u l d  no t  he  e x e m p t  f r o m  the e n t i r e  c h a pter. O w n e r s  of 

s m a l l  p r o j e c t s  tend to n e e d  j u s t  as m u c h  p r o t e c t i o n  as t ho s e  

in  l a r g e r  pr o jects. ( I n d i s c er n i b l e )  p oo r l y  m a n a g e d  p r o j e c t  

or m i s i n f o r m a t i o n  can be j u s t  as d e t r i m e n t a l  to o w n e r s  of 

s m a l l  projects.

A n d  S e c t i o n  030, w e ' d  like c l a r i f i c a t i o n :  if the w o r d  "or" 

ac the en d  of line 27 m e a n s  that p r o j e c t s  w i t h  a n n u a l  fees of 

less than $100 w o u l d  a lso be exem p t ,  r e g a r d l e s s  of the n u m b e r  

of units. It is k i n d  of u n c l e a r  and w e  w o u l d  lik e  to k n o w  if 

this is the irtent., or if the w o r k  " o r "  s h o u l d  b e  c h a n g e d  to 

"and".

BUCK. No, the a n s w e r  is "or". T h e  in t e n t  of the d r a f t s m a n  

in that p a r t i c u l a r  cas e  is e v e n  if i t ' s  a large p r o j e c t  of 50 

or 60 h o u s e  lots in it, bu t  its o n l y  f u n c t i o n  is the m a i n t e n a n c e  

of the sig n  at the end of the street, or the m a i n t e n a n c e  of a 

d e t e n t i o n  area, or m a y b e  a p i e c e  of o p e n  space, and all it 

ha s  to do is p r o v i d e  i n s u r a n c e  for it —  that it w o u l d  not 

h a v e  to go th r o u g h  the f o r m a l i t i e s  of this p a r t i c u l a r  Act.

F o r m  an a s s o c i a t i o n ,  hav e  a n n u a l  b u d g e t  m e e t i n g s ,  h a v e  a n n u a l  

a s s e s s m e n t s  a n d  h a v e  all that. U n l e s s  it o p t e d  int o  the Act.

So the a n s w e r  is that the i n t e n t i o n  of the A c t  w a s  "or".

T h e  w h o l e  i s s u e o f  de m i n i m u m  w a s  a n  i ssue that w a s  d i s­

cus s e d  at g r e a t  length, w i t h  gr e a t  h e a t  a n d  light, by the 

U n i f o r m  L a w  C o m m i s s i o n e r s .  T h e  n u m b e r  12 an d  the $10 0  w a s  

fr a n k l y  a m a t t e r  of j ust a t t e m p t i n g  to d r a w  a line. T h e r e  is 

a r e c o g n i t i o n ,  q u i t e  c l early, that v e r y  s m a l l  p r o j e c t s ,  w i t h



v e r y  s m a l l  in t e r e s t s ,  that are s u b j e c t  to the Act, p r o b a b l y  

s h o u l d  not h a v e  to go t h r o u g h  the f o r m a l i t y  of the Act. T h e  

q u e s t i o n  h o w  s m a l l  is small. T h e  U n i f o r m  L a w  C o m m i s s i o n e r s  

c a m e  up w i t h  12. T hat p a r t i c u l a r  p r o v i s i o n ,  as I say, w a s  a 

m a t t e r  of a n  a t t e m p t  to d r a w  a line. I t h i n k  the c o m m e n t  w a s  

d e s i g n e d  so that e v e n  t h o u g h  t h e r e  m a y  be a lot of units, if 

the c o m m o n  e x p e n s e  a s s e s s m e n t s  a r e  v e r y  s m a l l  p e r  u n i t  p e r  

y ear, then it w o u l d  be  e x e m p t  f r o m  the Act. U n l e s s  they 

o p t e d  it. It's q u i t e  l i k e l y  tha t in m a n y  c a s e s  t h e y  w i l l  o p t  

in. A l a s k a  H o u s i n g  F i n a n c e  C o r p o r a t i o n  c ou l d  r e q u i r e  as a 

c o n d i t i o n  of f i n a n c i n g  that they opt in b e c a u s e  the y  h a v e  the 

p o w e r  to do so. But there w a s  a f e e l i n g  that t here is a 

p o i n t  w h e r e  s m a l l  is too small.

COOK. M y  c o m m e n t  w o u l d  b e  that I d i s a g r e e  w i t h  that. I 

t h i n k the p h i l o s o p h y  is g o o d  b e h i n d  it that de m i n i m u s  P UDs 

do n ot  n e e d  to b e  as c o n c e r n e d .  But there ar e  s m a l l  u n i t s  

o u t  there —  I k n o w  of a three-ur.it p r o j e c t  —  that h a v e  s o m e  

v e r y  l ar g e  a s s e s s m e n t s  on t h e i r  p r o p e r t y .  Th e p r o b l e m s  w i t h  

t hose three p e o p l e  are jus t  as m u c h  as the p r o b l e m s  w i t h  100 

p e o p l e  in a unit. T he  d i s c l o s u r e s  are n o t  made. If the 

p r o j e c t s  are that small, the p u b l i c  o f f e r i n g  s t a t e m e n t  w o u l d  

no t  be that c u m b e r s o m e  to g i v e  a n d  it c e r t a i n l y  w o u l d  give 

p r o t e c t i o n  to t hose b u y e r s  in t h o s e  u n i t s  l eft on a p r o j e c t  

of l ess that 10 units.

W e  w o u l d  a l s o  like to see p r o v i s i o n s  m a d e  for the e n f o r c e­

me n t  of the bill. The b i l l  o f f e r s  goo d  p r o t e c t i o n  but it 

o f f e r s  the c o n s u m e r s  no e a s y  w a y  to in s u r e  that p r o t e ct i o n .

T h e  s u p e r  l i e n  p r o v i s i o n s  w e  a r e  in f avor of —  a l t h o u g h 

the y c r e a t e  a l i e n  that c o u l d  be s u p e r i o r  to the A l a s k a  

H o u s i n g  lien. W e  feel that it m a k e s  for f i n a n c i a l l y  h e a l t h  

a s s o c i a t i o n s  and the a m o u n t  is so minimal that we are in 

f a v o r  of that p a r t  of the b i l l .

We  a p p r e c i a t e  the o p p o r t u n i t y  to t e s t i f y  and we've, g i v e n  

the b i l l  to ou r  l e g a l  c o u n s e l  to a n s w e r  the m a i n  q u e s t i o n

that Mr. B a r n e s  b r o u g h t  up a n d  h o w  to c o n f o r m  to the b i l l  if

it is passed: w h a t  l e g a l p r o b l e m s  that it m i g h t  c a u s e  for

us. W e ' d  lik e  to be f u r t h e r  i n f o r m e d  of h e a r i n g s  so t hat w e

m a y  t e s t i f y  a f t e r  w e  h a v e  o u r  l e g a l  c o u n s e l  opinion.

BUCK. I h a v e  to a d m i t  that the p r o b l e m  of the de m i n i m u s  

p r o j e c t  is on e  that w e  did w r e s t l e  with. A n d  all I can o f f e r  

is that al l  the i n t e r e s t s  w e r e  r e p r e s e n t u ^  in the d r a f t i n g  of

the i n i t i a l  Ac t  —  the c o n s u m e r  inte r e s t ,  the d e v e l o p e r

in t e r e s t , the l e n d e r  inte r e s t .  T h e  m u n i c i p a l  o f f i c i a l s  and 

g o v e r n m e n t a l  o f f i c i a l s  a l l c a m e  o u t  an d  finally, sort of 

r e l u c t a n t l y ,  sai d  12 and $ 100 is p r o b a b l y  as fair as we can

get. It is a p o l i c y  q u e s t i o n  an d  it c e rt a i n l y ,  I t hink

l e g i t i m a t e l y ,  is a p o l i c y  q u e s t i o n  that the L e g i s l a t u r e  

s h o u l d  c o nsider.



I h a v e  to i n d i c a t e  that the t w o - u n i t  c o m m o n  i n te r e s t  

c o m m u n i t y ,  w e  a l l  a g r e e  (which p r o b a b l y  c o n s i s t s  only  of a 

p a r t y  w all) s h o u l d  p r o b a b l y  be e x e m p t  f r o m  the Act.

I w o u l d  a l s o  l ike to p o i n t  out that this A c t  is not g o i n g  

to s a t i s f y  the p r o b l e m s  for n e w  h o m e  w a r r a n t i e s .  N e w  h o m e  

w a r r a n t i e s  is a d i f f e r e n t  b a t t l e  an d  n d i f f e r e n t  b a t t l e f i e l d .  

T h e  b i l l  p r o v i d e s  som e r e l a t i v e l y  goo d  w a r r a n t i e s  w i t h i n  its 

p r o v i s i o n s ,  b u t  p e r h a p s  the L e g i s l a t u r e  s h o u l d  l o o k  at the 

n e w  h o m e  w a r r a n t i e s  p r o v i s i o n  w i t h  r e s p e c t  to s i n g l e  fam i l y  

h o u s e s  a l o n e . B e c a u s e  m a n y  of t h e s e  p r o b l e m s  c a n  o c c u r  j u s t  

b e c a u s e  it h a p p e n s  to be a s i n g l e  f a m i l y  h o u s e  and the 

b u i l d i n g  d i d n ' t  f u l f i l l  the b u i l d e r ' s  p r o m i se s .  I t h i n k  it 

p r o v i d e s  an o r d e r l y  s y s t e m  fo r  w a r r a n t y  a d m i n i s t r a t i o n  if it 

h a p p e n s  to be a c o m m o n  i n t e r e s t  c o m m u n i t y .  But w h e n  it gets 

d o w n  to 12 or un d er ,  I t h i n k  m o r e  l i k e l y  than not, w h a t  

y o u ' r e  d e a l i n g  w i t h  are p r o b l e m s  tha t  ar e  p r o b l e m s  that o c c u r  

w i t h  s i n g l e  fa m i l y  h o u s e  b u i l d e r s ,  n o t  so m u c h  a p r o b l e m  w i t h  

( i n d i s c e r n i b l e ) . A l t h o u g h  I a d m i t  that if there are t hree 

h o u s e s  a n d  the e n t i r e  roof goes, a l l  the roofs go. And the 

fact that it is a c o m m o n  i n t e r e s t  c o m m u n i t y  or not isn't 

g o i n g  to give it m u c h  help.

H a d  the y had a p u b l i c  o f f e r i n g  s t a t e m e n t  and s o m e  a f f i r m a­

tive r e p r e s e n t a t i o n ,  they w o u l d  b e  g e t t i n g  a b e t t e r  handle.

S E N A T O R  H A L F O R D.  T h a n k  y o u



C O M M I T T E E  R E P O R T
S E N A T E

F U R T H E R :

D a t e

Mr. P r e s i d e n t

T h e  C o m m i t t e e  on ' c o n s i d e r e d  SB ^-4

U n i f o r m  C o m m o n  I n t e r e s t  O w n e r s h i p  Act; ofd.

a n d  (a m a j o r i t y  o f  the c o m m i t t e e )  (the c o m m i t t e e )  r e p o r t s  it b a c k  w i t h  
the f o l l o w i n g  r e c o m m e n d a t i o n s :

do pass

do pass w i t h  a t t a c h e d  a m e n d m e n t ( s )

r e p l a c e - w i t h / o r  a d o p t  CS f o r  _______$14 /J/.t/Z_)_____________________
n e w  t i t l e  7
s a m e  t i t l e  a n d  r e c o m m e n d s  ______________ ivias"_________________________________

a n d  a t t a c h e d  a " L E T T E R  O F  I N T E N T "  [ ] N E W  F I S C A L  N O T E

r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

r e c o m m e n d s  e f e r r a l  to ____________________________________________ C o m m i t t e e

M E M B E R S  S I G N I N G  M E M B E R S  H A V I N G
D O  P A S S  O T H E R  R E C O M M E N D A T I O N S

C h a i r m a n

C h a i r m a n  r e c o m m e n d a t i o n
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O f f e r e d : A / I 1/85
Referred: Finance

O r i g i n a l  s p o n s o r s :  H a l l o r d ,  F a i k s ,
S t u r g u l e w s k i  and K er t t u l a

IN T H E  S E N A T E  BY T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  S E N A T E  B I L L  NO, 44 (Judiciary)

IN TH E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  SESSI O N  

A  BIL L

For an Act entitled: "An Act r e l a t i n g  to the U n i f o r m  Com m o n Interest

O w n e r s h i p  Act; a n d  p r o v i d i n g  for an e f f e c t i v e  date."

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E S T A T E  OF ALASKA:

* Section 1. AS 34 is a m e n d e d  by a d d i n g  a n e w  c h a pt e r  to read:

C H A P T E R  8, C O M M O N  I N T E R E S T  OWNERSHIP.

A R T I C L E  I. APPLICA B IL I T Y .

See. 34.08.010. A P P L I C A B I L I T Y  GENERALLY. Except as p r o v i d e d  in 

AS 34.0 8 . 0 2 0  an d  34.08.030, this c h a p t e r  appl i e s  to each co m m o n  i n t e r­

est c o m mu n i t y  c r e a t e d  w i t h i n  the s t a t e  a f t e r  the ef f e c t i v e  date of 

this Act. The provi s i o n s  of AS 10.15 and AS 34.07 do not apply to 

co m m o n  i n t e r e s t  c o m m u n i t i es  c r e a t e d  a ft e r  the e f f e c t i v e  date of this 

A c t .

Sec. 34.08.020. A P P L I C A B I L I T Y  T O  S M A L L COOPE R A T I V ES .  If a 

co o p e r a t i v e  contains only units r e s t r i c t e d  to n o n r e s i d e n t i a l  use or 

c o n t ai n s  no m o r e  than 12 u n i t s  an d is n o t  subj e ct  to any d e v e l o p m en t

rights or fi n a n c i n g  fro m  the Al as k a  H o u s i n g  F i n a n c e  Corporation, it is

subj e c t  only to A.S 34 . 08 . 7 2 0  - 3 4 . 0 8 . 7 4 0 unless the d ec l a r a t i o n

pr o v i d e s  that the entire c h a p t e r  is applicable.

Sec. 34.08.030. A P P L I C A B I L I T Y  T O  S M A L L  A N D  L I M I T E D  EXPE N S E  

L I A B I L I T Y  COMM O N  IN T E R E S T  COMMUNITIES. If a common interest c o m m u ni t y

c o n tains no mor e  than 12 u nits and is not subject to any de v e l opment

rights or f i n an c i n g  fro m  the Ala s k a  H o u s i n g  F i n a n c e  C o r p o r a t i o n or 

provides, in its declaration, that the annual a v e r a g e  common expense 

l i a bility o f  al l  u nits r e s t r i c t e d  to r e s i d e n t i a l purposes, e x c l u s i v e

-1- C S S B  44 ( Jud)



1 o f  o p t i o n a l  u s e r  f e e s  a n d  a n y  i n s u r a n c e  p r e m i u m s  p a i d  b y  t h e  a s s o c i a -

2 tion, m a y  n ot e x c e e d  $100, as a d j u s t e d  u n d e r  A S  3 4 . 0 8 . 8 2 0 ,  t he c o m m o n

3 i n t e r e s t  c o m m u n i t y  is s u b j e c t  o n l y  t o  A S  3 4 . 0 8 . 7 2 0  - 3 4 . 0 8 . 7 4 0  u n l e s s

4 t h e  d e c l a r a t i o n  p r o v i d e s  t h a t  t h e  e n t i r e  c h a p t e r  is a p p l i c a b l e .  A

5 d e c l a r a n t  m a y  n o t  s u b d i v i d e  r e a l  p r o p e r t y  u n d e r  s i n g l e  o w n e r s h i p  i n t o

6 t w o  o r  m o r e  c o m m o n  i n t e r e s t  c o m m u n i t i e s  to a v o i d  t h e  a p p l i c a t i o n  o f

7 t h i s  c h a p t e r .

8 Sec. 3 4 . 0 8 . 0 4 0 .  A P P L I C A B I L I T Y  T O  P R E E X I S T I N G  C O M M O N  I N T E R E S T

9 C O M M U N I T I E S . E x c e p t  a s  p r o v i d e d  i n  A S  3 4 . 0 8 . 0 5 C ,  t h e  p r o v i s i o n s  o f

10 A S  3 4 . 0 8 . 1 1 0 ,  3 4 . 0 8 . 1 2 0 ,  3 4 . 0 8 . 2 9 0 ,  3 4 . 0 8 . 3 2 0 ( 1 )  - (6 ) a n d  (11 )  -

11 (1 6 ) ,  3 4 . 0 8 . 4 2 0 ,  3 4 . 0 8 . 4 7 0 ,  3 4 . 0 8 . 4 9 0 ,  3 4 . 0 8 . 5 9 0 ,  3 4 . 0 8 . 6 7 0 ,  3 4 . 0 8 . -

12 7 2 0 ,  3 4 . 0 8 . 7 3 0 ,  3 4 . 0 8 . 7 4 0 ,  a n d  3 4 . 0 8 . 9 9 0 ,  t o  t h e  e x t e n t  n e c e s s a r y  i n

13 c o n s t r u i n g  a n y  o f  t h o s e  s e c t i o n s ,  a p p l y  to a l l  c o m m o n  i n t e r e s t  c o m m u -

14 n i t i e s  c r e a t e d  i n  th e  s t a t e  b e f o r e  th e  e f f e c t i v e  d a t e  of t h i s  A ct

15 e x c e p t  t h a t  t h e  s e c t i o n s  a p p l y  o n l y  w i t h  r e s p e c t  t o  e v e n t s  a n d  c i r c u m -

16 s t a n c e s  o c c u r r i n g  a f t e r  t he e f f e c t i v e  d a t e  of  this A c t  a n d  do n o t

17 i n v a l i d a t e  e x i s t i n g  p r o v i s i o n s  o f  t h e  d e c l a r a t i o n ,  b y l a w s ,  o r  p l a t s  o r

18 p l a n s  of th e  c o m m o n  i n t e r e s t  c o m m u n i t i e s .

19 Sec. 3 4 . 0 8 . 0 5 0 .  A P P L I C A B I L I T Y  T O  S M A L L  P R E E X I S T I N G  C O O P E R A T I V E S

2 0  A N D  P L A N N E D  C O M M U N I T I E S .  I f  a  c o o p e r a t i v e  o r  p l a n n e d  c o m m u n i t y  c r e -

2 1  ? t e d  w i t h i n  t h e  s t a t e  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t  c o n t a i n s

22 n o  m o r e  t h a n  12 u n i t s  a n d  is n o t  s u b j e c t  to a n y  d e v e l o p m e n t  r i g h t s ,  it

23 is s u b j e c t  o n l y  to A S  3 4 . 0 8 . 7 2 0  - 3 4 . 0 8 . 7 4 0 ,  u n l e s s  t h e  d e c l a r a t i o n  is

2 4  a m e n d e d  i n  c o n f o r m i t y  w i t h  l a w  a n d  w i t h  t h e  p r o c e d u r e s  a n d  r e q u i r e -

25 m e n t s  of t he d e c l a r a t i o n  to t a k e  a d v a n t a g e  of the p r o v i s i o n s  of

26  A S  3 4 . 0 8 . 0 6 0 ,  i n  w h i c h  c a s e  a l l  t h e  s e c t i o n s  e n u m e r a t e d  i n  A S  3 4 . 0 8 . -

27 0 4 0  a p p l y  to th e  c o o p e r a t i v e  or  p l a n n e d  c o m m u n i t y .

28 Sec. 3 4 . 0 8 . 0 6 0 .  A M E N D M E N T S  T O  G O V E R N I N G  I N S T R U M E N T S .  (a) I n

29 a m e n d m e n t s  to t h e  d e c l a r a t i o n ,  b y l a w s ,  o r  p l a t s  a n d  p l a n s  o f  a c o m m o n

CSSB 44(Jud) -2-
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i n t e r e s t  c o m m u n i t y  c r e a t e d  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t :

(1) i f  t h e  r e s u l t  a c c o m p l i s h e d  b y  t h e  a m e n d m e n t  w a s  p e r ­

m i t t e d  b y  l a w  p r i o r  t o  t h i s  c h a p t e r ,  t h e  a m e n d m e n t  m a y  b e  m a d e  e i t h e r  

i n  a c c o r d a n c e  w i t h  t h e  f o r m e r  l a w ,  i n  w h i c h  c a s e  t h a t  l a w  a p p l i e s  t o  

t h a t  a m e n d m e n t ,  o r  it m a y  b e  m a d e  u n d e r  t h i s  c h a p t e r ;  a n d

(2) i f  t h e  r e s u l t  a c c o m p l i s h e d  b y  t h e  a m e n d m e n t  is p e r m i t ­

t e d  b y  t h i s  c h a p t e r  a n d  w a s  n o t  p e r m i t t e d  b y  l a w  b e f o r e  t h e  e f f e c t i v e  

d a t e  o f  t h i s  A c t ,  t h e  a m e n d m e n t  m a y  b e  m a d e  u n d e r  t h i s  c h a p t e r .

(b) A n  a m e n d m e n t  to t h e  d e c l a r a t i o n ,  b y l a w s ,  o r  p l a t s  a n d  p l a n s  

a u t h o r i z e d  b y  t h i s  c h a p t e r  m u s t  b e  a d o p t e d  i n  c o n f o r m i t y  w i t h  l a w  a n d  

w i t h  t h e  p r o c e d u r e s  a n d  r e q u i r e m e n t s  s p e c i f i e d  b y  t h e  d e c l a r a t i o n ,  

b y l a w s ,  o r  p l a t s  a n d  p l a n s .  I f  a n  a m e n d m e n t  g r a n t s  a  p e r s o n  a n y  

r i g h t ,  p o w e r ,  o r  p r i v i l e g e  p e r m i t t e d  b y  t h i s  c h a p t e r ,  e a c h  c o r r e l a t i v e  

o b l i g a t i o n ,  l i a b i l i t y ,  a n d  r e s t r i c t i o n  i n  t h i s  c h a p t e r  a l s o  a p p l i e s  to 

t h e  p e r s o n .

S ec. 3 4 . 0 8 . 0 7 0 .  A P P L I C A B I L I T Y  T O  N O N R E S I D E N T I A L  C O M M O N  I N T E R E S T  

C O M M U N I T I E S .  (a) W i t h  t h e  e x c e p t i o n  o f  A S  3 4 . 0 8 . 7 2 0  - 3 4 . 0 8 . 7 4 0 ,

t h i s  c h a p t e r  d o e s  n o t  a p p l y  t o  a  c o m m o n  i n t e r e s t  c o m m u n i t y  i n  w h i c h  

e a c h  u n i t  is r e s t r i c t e d  e x c l u s i v e l y  to n o n r e s i d e n t i a l  u s e  u n l e s s  t h e  

d e c l a r a t i o n  p r o v i d e s  t h a t  t h e  c h a p t e r  d o e s  a p p l y  t o  t h e  c o m m o n  

i n t e r e s t  c o m m u n i t y .

(b) T h i s  c h a p t e r  a p p l i e s  t o  a  c o m m o n  i n t e r e s t  c o m m u n i t y  

c o n t a i n i n g  s o m e  u n i t s  t h a t  a r e  r e s t r i c t e d  e x c l u s i v e l y  t o  

n o n r e s i d e n t i a l  u s e  a n d  o t h e r  u n i t s  t h a t  a r e  n o t  r e s t r i c t e d  e x c l u s i v e l y  

to n o n r e s i d e n t i a l  u s e  o n l y  i f  t h e  d e c l a r a t i o n  p r o v i d e s  t h a t  t h e  

c h a p t e r  a p p l i e s  t o  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  o r  t h e  r e a l  e s t a t e  

c o m p r i s i n g  t h e  u n i t s  t h a t  m a y  b e  u s e d  f o r  r e s i d e n t i a l  p u r p o s e s  w o u l d  

b e  a c o m m o n  i n t e r e s t  c o m m u n i t y  x n  t h e  a b s e n c e  o f  t h e  u n i t s  t h a t  m a y  

n o t  b e  u s e d  f o r  r e s i d e n t i a l  p u r p o s e s .

-3- CSSB 44(Jud)
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Sec .  3 4 . 0 8 . 0 8 0 .  A P P L I C A B I L I T Y  T O  O U T - O F - S T A T E  C O M M O N  I N T E R E S T  

C O M M U N I T I E S .  T h i s  c h a p t e r  d o e s  n o t  a p p l y  to a c o m m o n  i n t e r e s t  c o m m u ­

n i t y  o r  u n i t  l o c a t e d  o u t s i d e  t h e  s t a t e ,  b u t  A S  3 4 . 0 8 . 5 2 0  - 3 4 . 0 8 . 5 8 0

a p p l y  t o  a c o n t r a c t  f o r  t h e  d i s p o s i t i o n  o f  a c o m m o n  i n t e r e s t  c o m m u n i t y  

o r  u n i t  t h a t  is s i g n e d  i n  t h e  s t a t e  b y  a p a r t y  u n l e s s  t h e  d i s p o s i t i o n  

is e x e m p t  u n d e r  A S  3 4 . 0 8 . 5 1 0 ( b ) .

A R T I C L E  2. C R E A T I O N , A L T E R A T I O N , A N D  T E R M I N A T I O N  O F  

C O M M O N  I N T E R E S T  C O M M U N I T I E S .

S ec. 3 4 . 0 8 . 0 9 0 .  C R E A T I O N  O F  C O M M O N  I N T E R E S T  C O M M U N I T I E S .  (a) A  

c o m m o n  i n t e r e s t  c o m m u n i t y  m a y  b e  c r e a t e d  u n d e r  t h i s  c h a p t e r  o n l y  b y  

r e c o r d i n g  a d e c l a r a t i o n  e x e c u t e d  i n  t h e  s a m e  m a n n e r  as a d e e d  a n d ,  ir, 

a c o o p e r a t i v e ,  b y  c o n v e y i n g  t h e  r e a l  e s t a t e  s u b j e c t  to t h e  d e c l a r a t i o n  

to t h e  a s s o c i a t i o n .  T h e  d e c l a r a t i o n  m u s t  b e  r e c o r d e d  i n  e a c h  r e c o r d ­

i n g  d i s t r i c t  i n  w h i c h  a p o r t i o n  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  is 

l o c a t e d  a n d  m u s t  b e  i n d e x e d  i n  t h e  g r a n t e e ' s  i n d e x  i n  t h e  n a m e  o f  t h e  

c o m m o n  i n t e r e s t  c o m m u n i t y  a n d  t h e  a s s o c i a t i o n  a n d  i n  t h e  g r a n t o r ' s  

i n d e x  i n  t h e  n a m e  o f  e a c h  p e r s o n  e x e c u t i n g  t h e  d e c l a r a t i o n .

(b) I n  a c o n d o m i n i u m ,  a  d e c l a r a t i o n  o r  a n  a m e n d m e n t  to a d e c l a ­

r a t i o n  t h a t  a d d s  a u n i t  m a y  n o t  b e  r e c o r d e d  u n l e s s  t h e  s t r u c t u r a l  

c o m p o n e n t s  a n d  m e c h a n i c a l  s y s t e m s  o f  e a c h  b u i l d i n g  c o n t a i n i n g  o r  

c o m p r i s i n g  a  u n i t  o f  t h e  c o n d o m i n i u m  is c o m p l e t e d  s u b s t a n t i a l l y  i n  

a c c o r d a n c e  w i t h  t h e  p l a n s ,  as e v i d e n c e d  b y  a c e r t i f i c a t e  o f  c o m p l e t i o n  

r e c o r d e d  w i t h  t h e  d e c l a r a t i o n  o r  a m e n d m e n t  t o  t h e  d e c l a r a t i o n  a n d  

e x e c u t e d  b y

(!) a n  i n d e p e n d e n t  r e g i s t e r e d  e n g i n e e r ,  a r c h i t e c t ,  o r  l a n d

s u r v e y o r ;

(2) a n  a p p r a i s e r  w i t h  t h e  d e s i g n a t i o n  o f  S e n i o r  R e s i d e n t i a l  

A p p r a i s e r ,  S e n i o r  R e a l  P r o p e r t y  A p p r a i s e r  o r  S e n i o r  R e a l  E s t a t e  

A n a l y s t  o f  t h e  S o c i e t y  o f  R e a l  E s t a t e  A p p r a i s e r s ;
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1 (3) a Residential Member or Member, Appraisal Institute, of 

the American Institute of Real Estate Appraisers; or

(4) an individual with a designation established by 

regulation of the Alaska Housing Finance Corporation for fee 

appraisers who certify the completion of construction.

Sec. 34.08.100. UNIT BOUNDARIES. Except as provided by the 

declaration

(1) if walls, floors, or ceilings are designated as bound­

aries of a unit, the lath, furring, wallboard, plasterboard, plaster, 

paneling, tiles, wallpaper, paint, finished flooring, and other m a t e­

rials constituting a part of the finished surfaces of the walls, 

floors, or ceiling are a part of the unit, and all other portions of 

the walls, floors, or ceilings are a part of the common elements;

(2) if a chute, flue, duct, wire, conduit, bearing wall, 

bearing column, or other fixture lies partially within and partially 

outside the designated boundaries of a unit, the portion serving only 

the unit is a limited common element allocated solely to the unit, and 

any portion serving more than one unit or a portion of the common 

elements is a part of the common elements;

(3) subject to (2) of this section, spaces, interior pa r t i­

tions, and other fixtures and improvements within the boundaries of a 

unit are a part of the unit;

(4) any shutters, awnings, window boxes, doorsteps, stoops, 

perches, decks, balconies, patios, and each exterior door and window 

or other fixture designed to serve a single unit that is located 

outside the bowrdaries of the unit, are limited common elements allo­

cated exclusively to the unit.

Sec. 34.08.110. CONSTRUCTION AND VALIDITY OF DECLARATION AND 

BYLAWS. (a) Each provision of the declaration and bylaws is
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t

1 s e v e r a b l e .

2 (b) T h e  r u l e  a g a i n s t  p e r p e t u i t i e s  d o e s  n o t  d e f e a t  a n y  p r o v i s i o n

3 o f  t h e  d e c l a r a t i o n ,  b y l a w s ,  r u l e s ,  o r  r e g u l a t i o n s  a d o p t e d  u n d e r

4  A S  3 4 . 0 8 . 3 2 0 ( a ) ( 1 ) .

5 (c) I n  a  c o n f l i c t  b e t w e e n  t h e  p r o v i s i o n s  o f  t h e  d e c l a r a t i o n  a n d

6 t h e  b y l a w s ,  t h e  d e c l a r a t i o n  p r e v a i l s  u n l e s s  t h e  d e c l a r a t i o n  i s  i n c o n -

7 s i s t e n t  w i t h  t h i s  c h a p t e r .

8 (d) T i t l e  to  a  u n i t  a n d  c o m m o n  e l e m e n t s  is n o t  r e n d e r e d  u n -

9 m a r k e t a b l e  o r  o t h e r w i s e  a f f e c t e d  b y  r e a s o n  o f  a n  i n s u b s t a n t i a l  f a i l u r e

1 0  o f  t h e  d e c l a r a t i o n  t o  c o m p l y  w i t h  t h i s  c h a p t e r .  W h e t h e r  a s u b s t a n t i a l

11 f a i l u r e  i m p a i r s  m a r k e t a b i l i t y  i s  n o t  a f f e c t e d  b y  t h i s  c h a p t e r .

1 2  Sec. 3 4 . 0 8 . 1 2 0 .  D E S C R I P T I O N  O F  U N I T S .  A  d e s c r i p t i o n  o f  a  u n i t

13 t h a t  s e t s  o u t  t h e  n a m e  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ,  t h e  r e c o r d i n g

14 d a t a  f o r  t h e  d e c l a r a t i o n ,  t h e  r e c o r d i n g  d i s t r i c t  i n  w h i c h  t h e  c o m m o n

15 i n t e r e s t  c o m m u n i t y  i s  l o c a t e d ,  a n d  t h e  i d e n t i f y i n g  n u m b e r  o f  t h e  u n i t ,

16 is a l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  o f  t h e  u n i t  a n d  a l l  r i g h t s ,  o b l i -

17 g a t i o n s ,  a n d  i n t e r e s t s  a p p u r t e n a n t  t o  t h e  u n i t  t h a t  w e r e  c r e a t e d  b y

18 t h e  d e c l a r a t i o n  o r  b y l a w s .

19 Sec .  3 4 . 0 8 . 1 3 0 .  C O N T E N T S  O F  D E C L A R A T I O N .  (a) T h e  d e c l a r a t i o n

20 m u s t  c o n t a i n :

21 (1) t h e  n a m e s  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  a n d  t h e

22 a s s o c i a t i o n  a n d  a s t a t e m e n t  t h a t  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  is

2 3  e i t h e r  a c o n d o m i n i u m ,  c o o p e r a t i v e ,  o r  p l a n n e d  c o m m u n i t y ;

2 4  (2) t h e  n a m e  o f  e a c h  r e c o r d i n g  d i s t r i c t  i n  w h i c h  a  p a r t  o f

2 5  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  is s i t u a t e d ;

2 6  (3) a l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  o f  t h e  r e a l  e s t a t e

2 7  i n c l u d e d  i n  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ;

2 8  (4) a s t a t e m e n t  o f  t h e  m a x i m u m  n u m b e r  o f  u n i t s  t h a t  t h e

2 9  d e c l a r a n t  r e s e r v e s  t h e  r i g h t  to c r e a t e ;
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(5) i n  a  c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y ,  a  d e s c r i p t i o n  o f  

t h e  b o u n d a r i e s  o f  e a c h  u n i t  c r e a t e d  b y  t h e  d e c l a r a t i o n ,  i n c l u d i n g  t h e  

i d e n t i f y i n g  n u m b e r  o f  t h e  u n i t ,  o r  i n  a c o o p e r a t i v e ,  a  d e s c r i p t i o n ,  

w h i c h  m a y  b e  b y  p l a t s  o r  p l a n s ,  o f  e a c h  u n i t  c r e a t e d  by t h e  d e c l a r a ­

t i o n ,  i n c l u d i n g  t h e  i d e n t i f y i n g  n u m b e r  o f  t h e  u n i t ,  i t s  s i c e  o r  n u m b e r  

o f  r o o m s ,  a n d  i t s  l o c a t i o n  w i t h i n  a  b u i l d i n g  i f  it is w i t h i n  a b u i l d ­

i n g  c o n t a i n i n g  m o r e  t h a n  o n e  u n i t ;

(6) a d e s c r i p t i o n  o f  a n y  l i m i t e d  c o m m o n  e l e m e n t s ,  o t h e r  

t h a n  t h o s e  s p e c i f i e d  i n  A S  3 4 . 0 8 . 1 0 0 ( 2 )  a n d  (4) o r  3 4 . 0 8 . 1 7 0 ( b ) ( 1 0 )  

a n d ,  i n  a p l a n n e d  c o m m u n i t y ,  a n y  r e a l  e s t a t e  t h a t  is o r  m u s t  b e c o m e  

c o m m o n  e l e m e n t s ;

(7) a  d e s c r i p t i o n  o f  a n y  r e a l  e s t a t e ,  e x c e p t  r e a l  e s t a t e  

s u b j e c t  t o  d e v e l o p m e n t  r i g h t s ,  t h a t  m a y  b e  a l l o c a t e d  s u b s e q u e n t l y  a s  

l i m i t e d  c o m m o n  e l e m e n t s ,  o t h e r  t h a n  l i m i t e d  c o m m o n  e l e m e n t s  s p e c i f i e d  

i n  A S  3 4 . 0 8 . 1 0 0 ( 2 )  a n d  (4), t o g e t h e r  w i t h  a s t a t e m e n t  t h a t  t h e  d e s i g ­

n a t e d  r e a l  e s t a t e  m a y  b e  a l l o c a t e d ;

(8) a d e s c r i p t i o n  o f  a n y  d e v e l o p m e n t  r i g h t s  o r  o t h e r  s p e ­

c i a l  d e c l a r a n t  r i g h t s  r e s e r v e d  b y  t h e  d e c l a r a n t ,  t o g e t h e r  w i t h  a 

l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  o f  t h e  r e a l  e s t a t e  to w h i c h  e a c h  o f  t h e  

r i g h t s  a p p l i e s ,  a n d  a t i m e  l i m i t  w i t h i n  w h i c h  e a c h  o f  t h e  r i g h t s  m u s t  

b e  e x e r c i s e d ;

(9) i f  a  d e v e l o p m e n t  r i g h t  m a y  b e  e x e r c i s e d  w i t h  r e s p e c t  to 

d i f f e r e n t  p a r c e l s  o f  r e a l  e s t a t e  a t  d i f f e r e n t  t i m e s ,  a  s t a t e m e n t  to 

t h a t  e f f e c t  t o g e t h e r  w i t h

(A) e i t h e r  a s t a t e m e n t  f i x i n g  t h e  b o u n d a r i e s  o f  t h e  

p o r t i o n s  a n d  r e g u l a t i n g  t h e  o r d e r  i n  w h i c h  t h e  p o r t i o n s  m a y  b e  

s u b j e c t e d  t o  t h e  e x e r c i s e  o f  e a c h  d e v e l o p m e n t  r i g h t  o r  a s t a t e ­

m e n t  t h a t  a s s u r a n c e s  a r e  n o t  m a d e  w i t h  r e g a r d  t o  m a t t e r s  u n d e r  

t h i s  p a r a g r a p h ;  a n d
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1 (B) a s t a t e m e n t  as t o  w h e t h e r ,  i f  a d e v e l o p m e n t  r i g h t

2 i s  e x e r c i s e d  i n  a p o r t i o n  o f  t h e  r e a l  e s t a t e  s u b j e c t  t o  t h e

3 d e v e l o p m e n t  r i g h c ,  t h e  d e v e l o p m e n t  r i g h t  m u s t  b e  e x e r c i s e d  i n  a l l

4 o r  i n  a n y  o t h e r  p o r t i o n  o f  t h e  r e m a i n d e r  o f  t h a t  r e a l  e s t a t e ;

5 (10) a n y  o t h e r  c o n d i t i o n  o r  l i m i t a t i o n  u n d e r  w h i c h  t h e

6 r i g h t s  d e s c r i b e d  i n  (8) o f  t h i s  s u b s e c t i o n  m a y  b e  e x e r c i s e d  o r  w i l l

7 l a p s e ;

8 (11) a n  a l l o c a t i o n  t o  e a c h  u n i t  o f  t h e  a l l o c a t e d  i n t e r e s t s

9 i n  t h e  m a n n e r  d e s c r i b e d  i n  A S  3 4 . 0 8 . 1 5 0 ;

10 (12) a n y  r e s t r i c t i o n s

11  (A) o n  u s e ,  o c c u p a n c y ,  a n d  a l i e n a t i o n  o f  t h e  u n i t s ;

12 a n d

13 (B) o n  t h e  a m o u n t  f o r  w h i c h  a  u n i t  m a y  b e  s o l d  o r  o n

14 t h e  a m o u n t  t h a t  m a y  b e  r e c e i v e d  b y  a  u n i t  o w n e r  o n  s a l e ,  c o n d e m -

15 n a t i o n ,  o r  c a s u a l t y  l o s s  t o  t h e  u n i t  o r  t o  t h e  c o m m o n  i n t e r e s t

16 c o m m u n i t y ,  o r  o n  t e r m i n a t i o n  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ;

17 (13) t h e  r e c o r d i n g  d a t a  f o r  r e c o r d e d  e a s e m e n t s  a n d  l i c e n s e s

18 a p p u r t e n a n t  t o  o r  i n c l u d e d  i n  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  o r  t o

19 w h i c h  a n y  p o r t i o n  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  is o r  m a y  b e c o m e

20 s u b j e c t  b y  v i r t u e  o f  a  r e s e r v a t i o n  i n  t h e  d e c l a r a t i o n ;  a n d

2 1  (14) e a c h  m a t t e r  r e q u i r e d  b y  A S  3 4 . 0 8 . 1 ^ 0 ,  3 4 . 0 8 . 1 5 0 ,  3 4 . -

2 2  0 8 . 1 6 0 ,  3 4 . 0 8 . 1 7 0 ,  3 4 . 0 8 . 2 3 0 ,  3 4 . 0 8 . 2 A 0  a n d  3 4 . 0 8 . 3 3 0 ( d ) .

23 (b) A  d e c l a r a t i o n  m a y  c o n t a i n  o t h e r  m a t t e r s  t h e  d e c l a r a n t  c o n -

24  s i d e r s  a p p r o p r i a t e .

25 S ec. 3 4 . 0 8 . 1 4 0 .  L E A S E H O L D  C O M M O N  I N T E R E S T  C O M M U N I T I E S .  (a) I f

26 c h e  e x p i r a t i o n  o r  t e r m i n a t i o n  o f  a l e a s e  o r  a  m e m o r a n d u m  o f  t h e  l e a s e

27 w i l l  t e r m i n a t e  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  o r  r e d u c e  i t s  s i z e ,  t h e

28 l e a s e  o r  a m e m o r a n d u m  o f  t h e  l e a s e  m u s t  b e  r e c o r d e d .  I n  a c o n d o m i n i u m

29  o r  p l a n n e d  c o m m u n i t y ,  t h e  l e s s o r  o f  e a c h  l e a s e  d e s c r i b e d  i n  t h i s
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s u b s e c t i o n  s h a l l  s i g n  t h e  d e c l a r a t i o n .  T h e  d e c l a r a t i o n  m u s t  s t a t e :

(1) t h e  r e c o r d i n g  d a t a  f o r  t h e  l e a s e  o r  a  s u m m a r y  o f  t h e  

c o m p l e t e  l e a s e ;

(2) t h e  d a t e  o n  w h i c h  t h e  l e a s e  is s c h e d u l e d  t o  e x o i r e ;

(3) a l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  o f  t h e  r e a l  e s t a t e  

s u b j e c t  t o  t h e  l e a s e ;

(4) a n y  r i g h t  o f  t h e  u n i t  o w n e r s  to r e d e e m  t h e  r e v e r s i o n  

a n d  t h e  m a n n e r  i n  w h i c h  t h e  r i g h t s  m a y  b e  e x e r c i s e d ,  o r  a  s t a t e m e n t  

t h a t  t h e  u n i t  o w n e r s  d o  n o t  h a v e  a  r i g h t  t o  r e d e e m  t h e  r e v e r s i o n ;

(5) a n y  r i g h t  o f  t h e  u n i t  o w n e r s  t o  r e m o v e  a n y  i m p r o v e m e n t s  

w i t h i n  a  r e a s o n a b l e  t i m e  a f t e r  t h e  e x p i r a t i o n  o r  t e r m i n a t i o n  o f  t h e  

l e a s e ,  o r  a s t a t e m e n t  t h a t  t h e  u n i t  o w n e r s  d o  n o t  h a v e  t h e  r i g h t  t o  

r e m o v e  i m p r o v e m e n t s  a f t e r  t h e  e x p i r a t i o n  o r  t e r m i n a t i o n  o f  t h e  l e a s e ;  

a n d

(6) a n y  r i g h t  o f  t h e  u n i t  o w n e r s  to r e n e w  t h e  l e a s e  a n d  t h e  

c o n d i t i o n s  o f  t h e  r e n e w a l ,  o r  a s t a t e m e n t  t h a t  t h e  u n i t  o w n e r s  d o  n o t  

h a v e  t h e  r i g h t  t o  r e n e w  t h e  l e a s e .

(b) A f t e r  t h e  d e c l a r a t i o n  f o r  a l e a s e h o l d  c o n d o m i n i u m  o r  l e a s e ­

h o l d  p l a n n e d  c o m m u n i t y  is r e c o r d e d ,  n e i t h e r  t h e  l e s s o r  n o r  t h e  s u c c e s ­

s o r  i n  i n t e r e s t  o f  t h e  l e s s o r  m a y  t e r m i n a t e  t h e  l e a s e h o l d  i n t e r e s t  o f  

a u n i t  o w n e r  w h o  m a k e s  t i m e l y  p a y m e n t  o f  a  u n i t  o w n e r ’s s h a r e  o f  t h e  

r ' n t  a n d  o t h e r w i s e  c o m p l i e s  w i t h  t h e  c o v e n a n t s  t h a t ,  i f  v i o l a t e d ,  

w o u l d  e n t i t l e  t h e  l e s s o r  to t e r m i n a t e  t h e  l e a s e .  T h e  l e a s e h o l d  i n t e r ­

e s t  of a u n i t  o w n e r  i n  a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y  is n o t  a f ­

f e c t e d  b y  t h e  f a i l u r e  o f  a n y  o t h e r  p e r s o n  t o  p a y  r e n t  o r  f u l f i l l  a 

c o v e n a n t .

(c) T h e  a c q u i s i t i o n  o f  t h e  l e a s e h o l d  i n t e r e s t  o f  a  u n i t  o w n e r  b y  

t h e  o w n e r  o f  t h e  r e v e r s i o n  o r  r e m a i n d e r  d o e s  n o t  m e r g e  t h e  l e a s e h o l d  

a n d  f e e  s i m p l e  i n t e r e s t s  u n l e s s  t h e  l e a s e h o l d  i n t e r e s t s  o f  a l l  u n i t
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o w n e r s  s u b j e c t  to t h a t  r e v e r s i o n  o r  r e m a i n d e r  a r e  a c q u i r e d .

(d) I f  t h e  e x p i r a t i o n  o r  t e r m i n a t i o n  o f  a  l e a s e  d e c r e a s e s  t h e

n u m b e r  o f  u n i t s  i n  a  c o m m o n  i n t e r e s t  c o m m u n i t y ,  t h e  a l l o c a t e d  i n t e r ­

e s t s  m u s t  b e  r e a l l o c a t e d  u n d e r  A S  3 4 . 0 8 . 7 4 0 ( a )  as i f  t h e  u n i t s  h a d  

b e e n  t a h e n  b y  e m i n e n t  d o m a i n .  T h e  r e a l l o c a t i o n  m u s t  b e  c o n f i r m e d  b y  

a n  a m e n d m e n t  t o  t h e  d e c l a r a t i o n  p r e p a r e d ,  e x e c u t e d ,  a n d  r e c o r d e d  b y  

t h e  a s s o c i a t i o n  o f  u n i t  o w n e r s .

Sec .  3 4 . 0 8 . 1 5 0 .  A L L O C A T I O N  O F  A L L O C A T E D  I N T E R E S T S .  (a) T h e  

d e c l a r a t i o n  m u s t  a l l o c a t e

(1) to e a c h  u n i t  i n  a c o n d o m i n i u m ,  a f r a c t i o n  o r  p e r c e n t a g e  

o f  u n d i v i d e d  i n t e r e s t s  i n  t h e  c o m m o n  e l e m e n t s  a n d  ir. t h e  c o m m o n  e x ­

p e n s e s  o f  t h e  a s s o c i a t i o n  a n d  a  p o r t i o n  o f  t h e  v o t e s  i n  t h e  a s s o c i a ­

t i o n ;

(2) t o  e a c h  u n i t  i n  a  c o o p e r a t i v e ,  a n  o w n e r s h i p  i n t e r e s t  i n

t h e  a s s o c i a t i o n ,  a f r a c t i o n  o r  p e r c e n t a g e  o f  t h e  c o m m o n  e x p e n s e s  o f

t h e  a s s o c i a t i o n  a n d  a  p o r t i o n  o f  t h e  v o t e s  i n  t h e  a s s o c i a t i o n ;  a n d

(3) to e a c h  u n i t  i n  a  p l a n n e d  c o m m u n i t y ,  a f r a c t i o n  o r  

p e r c e n t a g e  o f  t h e  c o m m o n  e x p e n s e s  o f  t h e  a s s o c i a t i o n  a n d  a p o r t i o n  o f  

t h e  v o t e s  i n  t h e  a s s o c i a t i o n ,

(b) T h e  d e c l a r a t i o n  m u s t  s t a t e  t h e  f o r m u l a s  u s e d  to e s t a b l i s h  

a l l o c a t i o n s  o f  i n t e r e s t s .  T h e  a l l o c a t i o n s  m a y  n o t  d i s c r i m i n a t e  i n  

f a v o r  o f  u n i t s  o w n e d  b y  t h e  d e c l a r a n t  o r  a n  a f f i l i a t e  o f  t h e  d e c l a ­

r a n t  .

(c) I f  a  u n i t  m a y  b e  a d d e d  t o  o r  w i t h d r a w n  f r o m  t h e  c o m m o n  

i n t e r e s t  c o m m u n i t y ,  t h e  d e c l a r a t i o n  m u s t  s t a t e  t h e  f o r m u l a s  to b e  u s e d  

to r e a l l o c a t e  t h e  a l l o c a t e d  i n t e r e s t s  a m o n g  t h e  u n i t s  i n c l u d e d  i n  t h e  

c o m m o n  i n t e r e s t  c o m m u n i t y  a f t e r  t h e  a d d i t i o n  o r  w i t h d r a w a l .

(d) T h e  d e c l a r a t i o n  m a y  p r o v i d e :  (1) t h a t  d i f f e r e n t  a l l o c a ­

t i o n s  o f  v o t e s  s h a l l  b e  m a d e  t o  t h e  u n i t s  o n  p a r t i c u l a r  ms.tters
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