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l. INTRODUCTION
On June 14, 1982, the United States Supreme Court ruled
that the cumulative residency requirements of Alaska's permanent
fund dividend distribution program violated the Equal Protection
Clause of the United States Constitution.” Shortly thereafter,
Alaska's Longevity Bonus ("ALB") Program was challenged on equal

protection grounds.2 On August 9, 1932, the Department of Law,

with the approval of the Alaska Legislative Council, entered into
a stipulation in the Vest case which stayed all proceedings
pending adjournment of this legislative session, in order to
afford the legislature an opportunity to address the

constitutional problems with the existing program.

The purpose of this report is to analyze some 10 options
available to the legislature in amending the Alaska Longevity
Bonus Program. This report is a first step in a process which
must be completed by the end of this session. As subparts (C) and
(D) of this section discuss the likely consequence of failing to
enact remedial legislation this session is that the ALB program
will be judicially terminated.

A. Description Of The Longevity Bonus Program

Predecessors of the existing ALB program can be traced to
1915. In that year, the Territorial Legislature authorized a

monthly allowance of $12.50 for needy elderly Alaskans of 10 years

NeZobel v. Williams, 72 L. Ed. 2nd 672 (1932)

-Vest v. Shafer, 1 JU-82-1103 Civ. (1lst Jud. Dist., 1932)



residency who <chose nor to enter Che newly-created Pioneers'

Homes.

3

The current program was enacced in 19724 as a

of legislation introduced by Senators Butrovich and Ray.b

unlike

the "need-based"” focus of it: predecessors, the

legislation was to:

"... provide all law-abiding Alaskans capable of
managing their own affairs who have maintained a
domicile in the state for at least 25 years and
have reached a retirement age of 65, an incentive
to continue wuninterrupted residency in the state.

Under no circumstances shall this chapter Dbe
considered a form, type, or manner, of public
relief. The bonuses made under this chapter are

not predicated on need even chough they may appear
to provide supplemental income to some qualified
persons who would otherwise be forced to become
responsibilities of the state. The Legislature
further finds and states that this legislation
recognizes the economic hardships suffered by many
elderly Alaskans, Alaskans who through their
tenacity and perseverance molded Alaska as we know
it through skillful application of their talents.
These pioneers are the same Alaskans who, in the
prime of their life, were in effect treated as
second <class citizens by the federal government
and who paid much of their hard earned income to a
government in which they did not have the right to
participate through the power of the ballot. The
legislature also is aware of the fact that many of
these pioneers have been forced to live out their
retirement years in areas far away from the Iland
they loved and nurtured and thereby also
suffering, in many cases, the loss of familial
relationship with their own kin, an experience
chat is sad and frustrating to them as well as
depriving new generations of Alaskans the benefit
of their wisdom and experience. This legislation
hopefully will provide our pioneers with the
economic means to remain in and continue to serve
their state and to enjoy the opportunity of aiding

-"Chapter 64, SLA 1915.

AChapter 205, SLA 1972; AS 47.45,010 et. sea.

3S3 211, 7th Leg., 2nd Sess.

result
Quite

1972



years,

Che new Alaskan in making Che scaCe cruly "The
GreaC Land."™ 81, Ch. 205, SLA 1972.

The ALB program, Chen, has several purposes:

t

1. providing an incencive for a parCicular class of
senior ciCizens Co remain in Che scaCe;

2. compensacing for Che hardships faced by reciremenc
in Alaska;

3. rewarding Che pasc concribucions of Alaska's
elderly;
4. compensacing for pasc hardships suffered by
Alaska's pioneers; and )

1
5. recaining Che wisdom and experience of Alaska's
pioneers.

Originally, che bonus was $100 per monCh. Over Che

Che amounC has gradually increased Co ics currenC $250

per monch.® A person is eligible for a bonus if he or she:

more

Chan

recurns.

1. is 65 years of age or older;
2. was "domiciled in Che CerriCory" on or before

January 3, 1959; and

3. . has been conCinuously domiciled in Che sCaCe for 25

years. /[

AddiCionally, if a person is absenc from che scaCe for
30 days, he will not receive anocher bonus unCil he

AS 47.45.030. If Che person is absenc for a

concinuous period in excess of 180 days, he is ineligible for a

bonus

for

Chenext 12 calendar monchs following his ieturn. Id.

AChapcer 13, SLA 1981

7AS 47.45.010



Exceptions are made if the absence "is beyond the control of the
recipient.” 1d.

The longevity bonus is taxable under the Internal
Revenue Code. However, it is almost wuniversally excluded in
calculating income eligibility for state and federal assistance
prog.rams.8

B. The Individuals Covered By The Alaska Longevity

Bonus Program.

There are currently some 9,425 Alaskans receiving some
328.4 million in  longevity bonus payments. Sketching an
accurate portrait of the state's ALB recipients is difficult,
because the ALB application form requires little personal

information. In 1976, the Alaska Department of Health and
Social Services conducted a random survey of ALB recipients,’

and, in conjunction with the Vest

8Under 42 U.S.C. 51382(a)(b)(2)(B) , which governs
eligibility for federal Supplemental Security Income and by
reference also controls other federal programs such as Medicaid
and energy assistance, the following is excluded from the
definitio
) payments received by
gfam established prior
ymetvts are made by the
‘idual receiving such
it eligibility of any
; IS not based on need
ainment of age 65 and

lura . such state by such.

individua

A"Alaska Longevity Bonus Impact Survey," Alaska
Department of Health and Social Services (1976)

(hereinafter "ALB Survey)



settlement, the Department of Law conducted a non-random survey
of some 1,896 participants.

From those surveys, it is apparent that a large
percentage of AL3 recipients are Alaska Natives Iliving in rural
areas of the state. ” Moreover, and in large part because of
the ineligibility of many rural residents for social security,
the longevity bonus is often theprimary source of income for
rural residents. For example, 41% of the elderly in Southwest
Alaska, and 66% in Northwest Alaska, rely on the longevity bonus
as their primary source or income. 11

Available evidence suggests that a large percentage of

ALB recipients have incomes only marginally above the current

state welfare assistance level of $546  per month. The
Department of Law's 1982 survey -- which was skewed toward the
more needy recipients of the ALB -- found that 31.4% of the
1,896 recipients sampled had monthly incomes of $750 or less.

The 1976 ALB survey found that half of the ALB recipients had a
monthly income, "including that of their spouse," of under $500

12
per month."” Another

I"In 1976, 41% of the ALB recipients lived in rural areas
the state and 24.]% were Alaska Natives. ALB Survey at 14-15.

H"An Assessment of the Status and Needs of Alaska's

Elderly," Department of Sociology, College of Arts 6 Sciences,
University of Alaska (1981) (hereinafter "Assessment.")

ALB Survey, od. cit. n. 9 at 18-19.



44% had incomes of less Chan $1,000 per monch. A 1981
IJniversicy of Alaska survey indicaced chac roughly half of
Alaska's elderly had monChly incomes of less Chan $800.00. 13

The 1976 ALB survey suggesCs ChaC, in lighc of Che high
percenCage of bonus recipienCs in Che 65-70 age group, Che bonus
has had a maCerial effecc in allowing older ciCizens Co remain
in Che scaCe afcer reCiremenC. The reporC also indicaces
chac Che ALB program has allowed a significanC percenCage of che
elderly Co remain off wvarious public assiscance programs
including food scamps and sCaCe Old Age AssisCance.

One significanC characceriscic of Alaska's elderly in
general warranCs noCe -- one chac will become quiCe significanC
in our analysis of alCernaCives. Only 10% of Alaska's elderly
have resided in Che scaCe for 10 years or less.”

C. Tne Effaces of Zooel And VesC On The AL3 Program.

In reviewing che 1972 legislacion creaCing Che
Longevicy Bonus Program, che DeparCmenC of Law concluded chac

Che classificacion predicaCed upon being domiciled in che
CerriCory on or before January 3, 1959, bears [liCCle, if any,
racional relaCionship Co any legicimace legislaCive purpose

which Chis Dbill is conceivably designed Co serve and Chus is in

NAAssessmenc, oc. cic. n. 11 ac 31.
fAALB Survey, oa4. Ccic. n. 9 ac 12.
L5ld. ac 10, 13.

ff>AssessmenC, oa4. cic. n. 11 ac 12.



all probability unconstitutional."?
Nonetheless, the ALB program remained unchallenged

until 1982, following the U.S. Supreme Court's decision in Zobel

v. Williams (hereafter "Zobel I11").~
The law in issue in Zobel 111 (AS 43.23.010 et. se”,
provided for the distribution ofa permanent fund dividend or

$30.00 for each year of accumulated Alaska residency. The Court
ruled, 8-1, that the cumulative residency requirement of the
program was not rationally related to the goals of the statute
-- a ruling which is discussed in more detail in section 11(A),
00s't.

The permanent dividend fund distribution program, in

part, was intended to reward Alaskans for prior contributions to

the state, a goal which: (1) three justices believed was
constitutionally impermissible;19 and (2) five justices
believed was a permissible goal, but was not rationally

furthered by a scheme

AMemorandum, Havelock to Egan, Re: FCCS HCS CSS3 211 at 17
(June 29, 1972). - —

L3In Williams v. Zobel. 619 P.2d 422 (Alaska 1930) ("Zobel
."), the Alaska Supreme Court invalidated the state's graduated

personal income tax repeal. In Williams v. Zobel, 619 P.2d 448
(Alaska 1930) ("Zobel 11"), the court upheLd the cumulative
residency requirement of Alaska's permanent fund dividend
distritk))ultion plan -- a ruling reversed by che U.S. Supreme Court
in Zobel 111.

AQOpinion of the Court, 72 L. Ed. 2nd at 679.



which awarded dividends solely on Che basis of residency.~90

Beyond Che ruling of Che case, che various opinions - -
parcicularly chose of Che concurring juscices - - are rich in
forboding language suggescing Chac any duracional residency

requiremenC may receive "incensified scruciny” by che CourC, and

21

will be jusCified only in "rare"™ circumsCances.

As is more fully discussed in Pare 11(A), dosC, Che
impacc of Che Zobel decision wupon Che ALB program was apparenc.

Two major goals of Che exisCing ALB program are Co reward

elderly Alaskans for Cheir prior conCribuCions, and Co
compensacCe for pasc hardships and suffering - - ends which are
implemenced by a duracional residency raqui remenc more severe

Chan chac ac issue in Zobel. A challenge Co Che ALB program was
noc long in coming. On July 5~ 1932, one R.odney G. VesC
challenged Che ALB program in Superior Courc in Juneau. 22 Mr.
VesC is an elderly Alaskan whose residency in che sCace
commenced chree monChs afcer scacehood. His complainC soughc
declaracory and injunccive relief sCriking Che duracional and
scaCehood residency requiremenCs of Che ace.

The ScaCels response was colored by 52 of Che

legislaCion, which provided, inCer alia, ChaC:

- -'See Brennan conc., 72 L. Ed.2nd ac 634: O'Connor conc.,
L. Ed. 2nd ac 085.

-*-3rennan conc., 72 L. Ed. 2nd ac 681, 634.

See n. 2, ance.

72



"if any provision of this act, or the application
of a provision of this act to any person or
- circumstance is held invalid, this entire act
shall be considered invalid."”

As the Department of Law explained in reviewing

1972 law:

"It is clear that the intent of the Legislature
expressed in Section 2 of the bill is to fr estall
the possibility that a partial declaration of
unconstitutionality would result in broadening the
coverage of the bill to included additional
clauses. This would be the case, for example, if
either the 25 year waiting period requirement or
the January 3, 1959 cutoff date were declared

invalid, and the bill was expressly or irr.Dliedlv
severable."23

the

Thus, invalidation of the Longevity Bonus Program would

result noc in expanding the number of ALB recipients, but rather

in the abrupt termination of the entire program.

Facing that grim probability, the State, with

approval of the Alaska Legislative* Council, entered into

the

an

agreement with Vest, a copy of which is attached as Appendix A

o “iv
The,essence of the agreement is as follows:

.nrougn. cne , conclusion orthis legisiativ

recipients are not in jeopardy at least through
adjournment of this session;

Alaska Legislative Council, pronised to:use
best, sefforts.” to secure the enaptm”"f: .of

slat ion which treated equally ‘all persons 07
s or older as ot July 1, 1932, who have been

tide Alaska residents for at leas't 'one year
pr10: to. that date"; ' b

-Jod. cit. n. 17 at 5.

0/ gl . . .
-"Ondier Certifying Class and Directing Notice to
Members, Oct. 1, 1932.

-10-

Class



eji xRN
e enacted this

session, the suit wdul'd be dismissed; and

result Yhat™ the progP&h will be terminated

There are three aspects or the settlement which warrant

note. First, obviously, are the severe time constraints sunder
which the legislature is operating. Second, there is the
settlement’s intentionally broad litmus test of acceptable
legislation. All the legislature need do is treat all elderly,
one-year Alaskan residents "equally.” The standard could be met
by any number of options, including repeal of the program.

settlement itself. /In. order to treat all elderly Alaskans who

were residents as_oj_Ji)lv..1, 1962 equally, it will be

- .p-~r~ C-72,; .- . VT Te Nov yrdlV Vo't
necessary to fund retroactive, IongeV|ty bonus payments under the

eX|st|ng . program to the some 3,800 elderly Alaskans who would

oo soqdl

A L. mit, WTAriv - - ]
have quallfled/- The necessary etr ct ve appropriation is
...]Sl !>.4 (] o ei-"rIX-VItS?-mm
approximately $11.4 million.
TaeRtit" = *e—
Of course, the legislature itself is not "bound" to

pass any particular kind of legislation, or any legislation or
appropriation at all. While a "best efforts'/, clause is
enforceable, that obligation runs only to the Alaska Legislative
Council, —~ which hasalready demonstrated both good faith and

diligence in attempting to meet the obligations of the order and

settlement.

-11-



D. Scope And Intent Of This Report.

The purpose  of this report is not to recommend
particular amendments to the Alaska Longevity Bonus Program. As
Section 11, post makes plain, any "recommendation” is a function
of the goals which the legislature seeks to achieve through this
exercise.

Rather, the goal of this report is to assemble a
comprehensive list of alternatives proposed by various
interested parties, and to analyze the alternatives in light of;

1. constitutional constraints;

2. fiscal impacts;

3. practicability; and

4. the effect of any changes on the elderlyls

eligibility for other programs.

In developing a list of alternatives, this report has
included five options examined by the Sheffield Administration,
and five alternatives developed by the authors of this report.
The information presented with respect to each option s
intended to be sufficient for a threshold determination of
feasibility. The report attempts to anticipate the major
problems and issues surrounding each option; however, it is not
intended to exhaust the details of every proposal.

Rather, the report shojld be wused as a basis for the

Senate Judiciary Committee's preliminary indication of

2"See Section 11.(C) post.

-12-



preference. We are recommending Chat the committee choose two
or thri primary options. We will then prepare implementing
legislation ard a detailed analysis of the primary options.
Under this approach, the committee will not be required, at this
early point, to make an ,(lall or nothing" choice. It will also
afford the committee flexibility in the event that, for some
presently unforeseeable reason, one optio.n becomes impracticable.

Draft implementing legislation and a detailed analysis
of thecommittee's <choices can be transmitted within two to
three weeks, depending on the options chosen.

E. Alternatives Included In This R.eport.

The options included in this report, which are analyzed
in turnin Section 111, are:

1. expand the Alaska Longevity Bonus Program to
include all elderly Alaskans with one-year's residency;

2. phase out the Alaska Longevity Bonus Program by
gradually reducing benefits;

3. phase out the Alaska Longevity Bonus Program by
gradually reducing benefits, while contemporaneously
raising the eligibility limits for general state
assistance;

4. providing a minimal base payment under the Alaska
Longevity Bonus Program based solely on one-year's
residency, with supplemental payments made on the basis
of need;

3. phase out the Alaska Longevity Bonus Program by
increasing che age eligibility each year;

6. create an annuity plan, with the annuity corpus
consisting of permanent fund distributions. This
opcion would necessitate a transition program for those
persons 40 years and older;

-13-



7. fund the Alaska Longevity Bonus Program through a
"pay as you go" social security system, funded Dby
approximately 25%  of the existing permanent fund
dividend distributions;

8. replacing the Alaska Longevity Bonus Program with a
couiprehensive health insurance program for elderly
Alaskans;

9. condition eligibility for a longevity bonus upon a
demonstration of hardship which would be suffered by
being unable to continue Alaska residency; and

10. open the Alaska Longevity Bonus Program to all

one-year residents, and terminate the program -- giving
FY 1984 recipients a grandfather right to continued
bonuses.

1. CONSTRAINTS ON THE CHOICE OF OPTIONS

There are four basic <considerations in choosing a
package of amendments to the Alaska Longevity Bonus Program.
The purpose of this section 1is to provide an overview of che
constraints and policy choices which should play a role in this
committee's decision.

A. Constitutional Constraints.

The obvious and primary constraint on any set of
amendments to the Alaska Longevity Bonus Program lies in the
equal protection clauses of the United States (Amendment 14) and
Alaska  (Art. 1, 81) constitutions. The existing Alaska
Longevity Bonus Program discriminates between ’Alaska residents
based on their duration of residency; moreover, all of the
alternatives considered by this report involve some durational

residency requirement.



Under both Che federal and Alaska constitutions, a
durational residency requirement which conditions or denies
either a "fundamental right” or a "basic necessity of life" s
valid only if the discrimination is necessary to further a
compelling state interest. Zobel 11, 619 P.2d at 448; Memorial
Hospital . Maricopa County, 415 U.S. 250, 259 (1974).
"Fundamental rights”™ involve such things as voting, while
"basic necess:.ties of life" include basic medical care?7 and
welfare.2”

The so called "right to travel”™ -- which any durational
residency requirement arguable affects -- is not a fundamental
right automatically triggering the compelling state interest
test. Zobel 11, 619 P.2d at 425-426, Zobel 111, 72 L.Ed. 2nd at
677-678.29

We are confident in concluding chat longevity bonus is

not a "basic necessity of life.”" The program is not welfare --
it is not based on need. Basic indigent assistance -- including
both income supplements and Medicaid -- are available to the

23Dunn v. Blumstein, 405 U.S. 330 (1972).
-"Memorial Hospital v. Maricopa County, 415 U.S. 450 (1974).
23Shapiro v. Thompson, 3%; U.S. 613 (1969).

AOne of the oddities of Justice Brennan's concurrence in

Zobel I was his view that che "right «co travel” is a
fundamental™ right (i_d at 682) -- although impairment of that
right by a durational residency requirement should be tested under
the deferential "rationally related™ standard (see text, post) or

at worst "intensified ... scrutiny.” _Ild. at 681.



H

needy in this state. The longevity bonus program seems more
akin to the permanent fund- dividend, which the Alaska Supreme
Court held in Zobel | _was not a "basic necessity of life." 519
P.2d ac 445. As the Court of Appeals for the Ninth Circuit has

observed:

"Deprivatior ; which are only unccmfortable are not

enough, sue i as conditioning lower tuition ac
state insti .utions of higher education upon a
one-year r sidency requirement.” Fisher V.

Reiser, 610 F.2d 629, 639 n. 5 (197v), cert.
denied 447 Ui 930.

Under the fe 'eralconstitution, then, any durational
residency requirement imposed by amendments to the AL3 program
needonly be "rationally related” to a legitimate governmental
purpose. Zobel 111, 72 L.Ed. 2nd at 678. As this section will
discuss, however, chat standard is occasionally more deferential
in its terms chan in its application.

Conversely, under che Alaska Constitution, a durational
residency requirement will withstand scrutiny only if it s
"fairly and substantially related"” to a legitimate governmental
purpose. Zobel 1619 P.2d at 427. The more the balance tips
in favor of tne individual, the more necessary the
discrimination mrst be in order to further the law's purpose. Id.

From “nese scandards, the following ground rules can be

extracted from applicable case lav;:

3QSee Memorial Hospital v. Maricopa County, 415 U.S. at 261
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1. Unquestionably, the "length of residence
used to test the bona fides of citizenship.” Zobel 111, 72
L.Ed. 2d at 684 (Brennan conc.). In other words, the state may,
by a durational residency requirement, "make virtually certain

(that the recipients of ttie program are) bona fide residents of

the state ..." Vlandis v. Kline, 412 U.S. 441, 453-454 (1973).

As a general rule, attorneys have assumed that in cases
not involving the "compelling state interest” standard, a
one-year durational residency requirement is permissible as a
presumption of domiciliary. See, Starns v. Malkerson, F. Supp.
326, 234 (Minn. 1970), affd. mem. 401 U.S. 985 (1971).

Moreover, the State of Alaska has taken the position that in

cases involving either particularly attractive benefits, or
particularly transient populations, a durational residency
requirement in excess of one year is constitutionally
permissible. See Motion For Summary Judgment, September 3,
1982. Andress v. Baxter, et al., No. .482-307 Civil, U.S.

District Court, (D. Alaska 1932).

For the purposes of the Longevity Bonus Program, there
are three reasons why it makes little sense to attempt a
multi-year durational residency requirement as a presumption of

domicilary. First, the attempt would lack substantial

-17-
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precedential support. Second, it would be contrary to the
August 9, 1982 settlement in the Vest case. Finally, and as
noted previously, a durational residency requirement would not
begin to exclude significant numbers of elderly Alaskans unless
it was in excess of 10 years.

2. . Durational residency requirements may be
permissible for reasons other than presuming domiciliary,
although at Jleast four justices of the United States Supreme
Court believe that those situations are "rare." Zobel 111, 72
L.Ed. 2nd ‘at 584. %

At the outset, a state cannot use a lengthly durational
residency requirement to reward long time residents for their
prior contributions to the state. To a majority of the court,
while the purpose itself is permissible, a durational residency
requirement is irrationally tailored to that goal -- a point

bluntly made by Justice O'Connor in her concurrence:

"A° multitude of native Alaskans -- including
children and paupers -- may have failed to
contribute to the state in the past. Yet the

state does not dock paupers for their prior
failures to contribute, and it awards every person
over the age of 13 dividends equal to the number
of years that person has lived in the state." 72
L.Ed.2d at 689.°

The  flip side of rewarding a person for prior
contributions is compensating a person for prior hardships.

That, as noted previously, is a second major goal of the

31f)ne "rare"™ example cited by the four <concurring justices
was qualification of public office. Id.



existing ALB program. If it: is irrational to assume that all
Long time residents “"contributed” to the state, it may Dbe
equally irrational to assume that all long time residents
suffered substantial past hardship.

Thera is one universal hardship which equates with

territorial residency  -- the lack  of franchise. It is
conceivable that a Longevity Bonus Program intended to
compensate for that lack of representation would be.
constitutionally permissible. However, that rationale would
only justify the January 3, 1959 residency requirement -- not

the 25-year continuous residency provision of the act.

A much closer question is posed by the program's goal
of allowing elderly Alaskans to remain in the state who would
suffer particularly severe hardship if they were financially
required to relocate. Justices Dimond and Matthews of the
Alaska Supreme Court believe this may be a constitutionally
permissible goal substantially furthered by a durational

residency requirement:

a state Longevity  Bonus require(s)
lengthy residency. Both those programs, however,
are apparently designed to help those individuals
who would like to retire in the state but cannot
afford to do so because of the high cost of
living. The state might well want to limit the
benefits to those that would suffer the most
hardship by being forced to leave, and it seems
reasonable to suppose that a long ©period of
residency would be some indicia of close ties to
"laska and the disruption that leaving might
Couse." Zobel 11, 619 P.2d at 469 n. 13 (Dimond
dissenti”g;.
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The Department of Law, in fact, has concluded that the
Pioneers' Home  may be constitutionally defensible as a
reasonable means of accomplishing precisely this goal.32
Indeed, one option considered in this report would award
longevity bonuses on the basis of hardship caused by relocation

which in turn would be measured _in part by length of
residence. By making length of residency "some indicia™ (619
P.2d at 469) of the hardship of relocation, the option would
avoid the indictment of overbreadth which was fatal to the
permanent dividend fund distribution program in Zobel 111.

Finally, as to the ALB program's goal of providing an
incentive for a specific subclass of Alaska's elderly to remain
in the state, the courts in all Ilikelihood would view that
purpose as merely' discrimination for its own sake. See Zobel
11, 72 L.Ed. 2nd at 673-679. Presuming that only long-time
residents have the requisite "wisdom and experience” to warrant
subsidisation is hardly likely to impress the U.S. Supreme Court.

B. Varying Goals of Several Longevity Bonus Options.

There is a substantial difference of opinion as to what
an amended ALB program should accomplish. As noted previously,
the legislature may wish to retain one of the major goals of the
existing program -- allowing those elderly with the closest ties

to Alaska to continue to live here.

321932 Op. Atty. Gen. (November 26, 1982) at 25.
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Alternatively, Che fiscal consequences of Che various
alCernaCives may be Che primary consideraCion. As previously
discussed, if legislation in conformiCy with Che VesC seCClemenC
is enacr.ed, an addir.ional 311 million muse be appropriaCed as
reCroacCive bonus paymencs Co July 1, 1982. Several of Che
opcions which propose to phase out the program, or which propose
a conversion Co permanenC fund earnings, are partially or
primarily directed at this end.

The primary goal of the legislation may also be to
protect Chose currently mosc dependent upon the bonus. The
current OIld Age Assistance income level is 3548.00 per month and
Chere are approximately 2,300 elderly Alaskans receiving state
assistance. Since the longevity bonus is not included in the
calculation of income for state assistance, the practical
consequence of a phase out or termination of the program would
be to materially reduce the available income of the poorest
elderly Alaskans. Moreover, as noted in Section 1(B), ante,
there are a large number of elderly Alaskans who are currently
only marginally above the existing state poverty level

There are two options particularly sensitive to this
goal -- the phase out of the ALB program in conjunction with a
correlative rise in state assistance levels, and Che option of
compensating those who would suffer the most hardship by

relocation.



With respect to this goal, however, it should be
stressed that the existing ALB program has been purposefully
sturctured so as to not be a "welfare program.”™ Precisely for
that reason, the program is administered by the Department of
Administration, rather than the Department of Health and Social
Services, and any conversion to a "need-based" program will
undoubtedly offend the dignity of many elderly Alaskans.

Finally, there is the possible goal of providing a long
term, stable bonus program which frees the general fund from
increasing commitments. The annuity and state social security
options are primarily directed at this goal.

C. Consequential Effects of Any Amendment Tc The

i,

Longevity Bonus PArir(])gram.

U igti[yAVI|= fiti
Any change to the Longevity Bonus Program may have "Xwo
B8SuauSht >
consequences which must be considered: (1) the continued

eIigibiIity»O of ALB recipients for other state or federal
assistance programs; and (2) tax consequences on participants.

As noted in Section 1(A), ante, under federal Ilaw the
ALB is excluded from the definition of "income"” for many federal
assistance purposes. As long as any amendments to the ALB

program continue to base eligibility "solely on attainment of

aze 65 and duration of residency,” and remain sufficiently

similar to the existing program soleas to be fairly called a
"lLcc .. T

0SiSBBaS = Y _
program established prior to July 1, 1973," the exemption would
C

e N oy- e :-1" a- - e , Ir;
. retained.
¥ 1S

33See n. 8, ante.
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requirements or  structure of the AProgram raise the risk that che
raWMH> 1 K L a r t t s g-a t m a E a , " HKFi&SFFffiSSggggyg

new benefit will be included as "income,” and many elderly
Alaskans will be terminated from the apglicable federal
program. The Department of Health and Social Services has
estimated the impacts from a loss of the longevity bonus

exclusion. Those estimates appear at Appendix B of this report.

Anticipating the same problem with permanent fund
dividends, the legislature, in the I1982 Special Session,
provided that the state would substitute lost benefits for a
period of four months.34 Obviously, and to the extent
possible, any amendments to the ALB program should either be
tailorBHE" BRI ERfE existing exception, or fall within another
;%pﬁ_&a\tlgi_lstgtutpr_y inggme_lﬁxcly%iond s_u_chh as %!ir/"_n(eed b_as_e’_gj;'
payment.RHP

The tax consequences«*of amendments to the existing ALB
program become particularly important with respect to this
report's annuity option -- which is treated in detail in Section
I (F), dpst. At the outset, it is sufficient to note that:

1. The "e‘x'i'st"in'g longevity bonus program is taxed under

the Internal Revenue Code;

2. Any ALB program which is based on need, or could be

characterized as a "social benefit -program for the

promotion of the general welfare,”” would in all
likelihood not be taxed by the IRS; and36

AAL 43.23.075.
35Ses 42 U.5.C. 51382(a)(b)(5).

JASee IRS Revenue Rulings, 53-136, 1963-2 C.B. 19; 68-38,
1963-1 C.B. 445; 72-340, 1972-2 C.3. 31, 78-170, 1973-1 C.B. 24.
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3. On February 27, 1931, che Internal Revenuge Service
ruled ChaC dividends rdisCribut'e'd under che state s
ptior permanent dividend fu~< =

statute ih”ai-idated in 2&bei~MF

the Internal Revenue Cong.BJ‘ Whi

1. DISCUSS"ION:""OF ALTERNAT1VBS

A. Expanding The’ Class Of Alaska Longevity Bonus

Recipients : To. Include AIll Elderly With One-vearls

Residency.

There are currently some 9,425 Alaskans who receive
bonuses Cocally $28.23 million. This proposal would require
additional appropriations for (1) bonuses for an additional
3,803 people; and (2) additional <clerical support in the
Department of Administration. The additional costs would total

$12 million in FY 1984, increasing to $13.7 million in FY

1933, 38

These appropriations are in addition to the $11.4
million retroactive award required under the Vest settlement.

The advantages of this option are two-fold. First, it
is one of the constitutionally "safest” options. Second, since
eligibility would remain dependent on "duration of residence"”
albeit only one-year -- in all likelihood it would fall within

the existing ALB exclusion to federal assistance programs.
- e.-.-"ull.. . .Yy i" -vr-mm 1 m

37irs Index Nos. 0061.40-00; 0451.20.00; 0102.00-00.

33denartment of Administration draft fiscal note, January

11, 1933



Addicionally, while theoretically any "one-year"
elderly Alaskan could Cake advantage of this program, Che
demographics of Alaska's elderly (see Section 1(B). ante) are
such ChaC Che primary beneficiaries of this opCi n would be
chose who have lived 1IN che scate from 10 <co 25 years. “~.Whether
su_ch a progrmuld encourage in-migration is problematical.

In addition Co obvious fiscal disadvantages, chis
alternative would dilute the dignity and recognition attendant
the current bonus to che point of non-recognition.

B. Phase Out The Existing Longevity Bonus Program,

One of the options analyzed by the . S_h'g'f_fie_lgB
administration would phase out the ALB Program by reducing
benefits by $50.00 each year beginning with FY 1934. 3y oaving
$200.00 a month to 13,223 recipientsrather than $250.00 to
9,425, the netincrease to the program in FY 1934 would be $2.1
million. In fiscal year 1935, however, when the bonus s

reduced to $150.00, there will be a net decrease of $3.7 million

in program costs.

comparison. Despite its fiscal benefits, the proposal protects
no one. The poorest of Alaskals .elderly would suffer the most.
Since, as discussed previously, Alaska longevity bonuses .are not
counted in existing state and federal assistance income limits,

the needly elderly person in Alaska receives, currently, a
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subsidized monthly income of Age Ass”s,tah”,> ~plus
$250 from the AL3 program. This option would thus materially

reduce state assistance levels.

the amount of the Ilongevity bonus. The program would function

in the following manner:

CHART 1.
YEAR " OLD AGE ASSISTANCE LEVEL: ALASKA LONGEVITY
Y $646
. . 31 n
v 10 P 7%
FY 1983 c n
In analyzing eh. fiscal impacts of this alternative,

assumptions must be made about how many elderly Alaskans will
become eligible for OIld Age Assistance as the OAA income level
increases, and how many of the newly eligible will be inclined
to seek assistance as their longevity bonus, gradually diminishes.

R.egardless of which assumptions are wused, the impacts
upon the longevity bonus program, are, of course, identical to

the "phase out"” option. Those impacts would be as follows:
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CHART 2.

ADDITIONAL COST (SAVINGS) TO THE ALB PROGRAM (in millions)

FY 1984 2.1
FY 1985 (8.7)
FY 1986 (19.2)
FY 1987 (30.9)
FY 1988 (44.1)
The fiscal impact: upon che DeparCmenC of Health and
Social Services' OAA  program is far more difficult to
determine. The Department of Administration has used two
alternative assumptions -- (1) that of the 13,228 elderly in
Alaska, 5% will become eligible and apply for public assistance

as the income level is increased to 5796 in FY 1988; or (2) that
25.4 of the elderly will become eligible and apply for assistance
during that period.

We believe that the 25% possibility may be closer to

the truth. Approximately 30% of Alaska's elderly have monthly

incomes marginally above existing assistance levels -- from
5500-S800 per month. %° If those figures are accurate, as many
as 3,968 will become eligible for publie assistance -- in

addition to the 2,300 currently on the OAA program.

The second variable involves the size oi the benefits
which che new clientele will receive. The Department of Health
and Social Services has assumed that each new recepient will

receive the mean benefit currently given or projected for

-ANAssessment, oa. Ccit. n. 11 at 31.



existing receipier.ts -- $295 in FY 1934.

In computing the fiscal impacts for this option, we
have used the following three assumptions:

(1) Of the 3,968 elderly whom current data suggest
could be eligible for the increased OAA program, 2500 will in
fact apply. This figure arbitrarily discounts both those who
will decline to apply for psychological reasons, and chose who
will not apply because the minimal benefits to them are simply
not worth the bother;

(2) Because we have discounted those who will receive
minimal benefits, we have retained the "mean benefit" assumption
employed by the Department of Health and Social Services; and

(3) The new recipients will be evenly distributed over
each of the five years -- so that in each year an additional 500
recipients will be added to the OAA program.

Additionally, persons who becomeeligible for Old Age
Assistance will also become eligible for Medicaid. The State's

Medicaid budget for FY 1933 is $65 million dollars. 48% of that

figure -- or $31.2 million -- is paid by the State. Some 23% of
that budget -- or $7.17 million dollars -- is attributable to
those currently on OIld Age Assistance. If che OAA population
doubles over the next five years -- as our assumptions presume
Chat it will -- there will be an additional cost of $7.17

million (not adjusted for inflation) to this option, chargeable

in equal portions to each of the next five fiscal years.



the possible net

Year

1934
1985
1936
1987
1988

23232

the numb

option w

income range who pay

advantages,

With these assumptions, the following chart illustrates
fiscal impact of this option:
CHART 3
--------------- IN MILLIONS-------
Added
# Add. Mean Benefit Medicaid Added Net
on OAA Costs ALB Costs
(Savings)
500 $295.02 1.4 2.1 5.27
1000 345.02 2.3 (3.7) (1.76)
1500 395.02 4.2 (19.2) (5.90)
2000 445.02 5.6 (30.9) (14.60)
2500 495.02 7.0 (44.1) (29.30)
Thus, even with fairly liberal assumptions regarding
er of additional OAA clients and Medicaid costs, this
ill begin saving money in FY 1985.
Moreover, for those elderly in the $500 - 300 per month

since

longevity bonus,

Code.

transform
Persons
including
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One
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some federal

taxes, the option would have

increased need based assistance, unlike
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but

only

at
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the

ot be taxe
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Moreover, Chose current elderly bonus recipienCs whose
monthly incomes (excluding the bonus) exceed $796 per month will
receive no protection under this option.

VNHHHHfIHHHHHBHHHBBBHBHfIVP
by th courts js involving "basic necessities of [life" (see
811(A), ante), the durational residency requirement for
increased old age assistance must be dropped from one year to 30
daysv.14 The minimum national old age assistance level under
the federal Supplemental Security Income system -- which OAA
supplements -- is $234.30/mo.. A person with $600 a monch
income in a "minimum benefit" state is presumably ineligible for
old age assistance (including Medicaid) in that state, but could
become eligible under the Alaska system upon 30 days residency.
While the mere prospect of an additional $196 per month (in FY

1983) is wunlikely to induce people to retire in Alaska, the

concommitant provision of Medicaid services ~-- including full
nursing home coverage -- may have that effect. -If a person cap
ootain tree r:ﬂfjmrsing home coverageT valued at between -
$60,000 per year -- simply by spending the month of August in

Anchorage, the State may face a rather remarkable in-migration
problem indeed .
D. Retaining A Modest Longevity Bonus, While Providing
A "Need Based"” Supplement.
This option is largely a variant of option C, and has

been discussed by the Sneffield Administration as a means of

A Shapiro v. Thompson, 394 U.S. 613 (1969).
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retaining some longevity bonus payment which could not be
considered "welfare."

Under this option, the longevity bonus, as with Option
C, would be gradually reduced to, say, $100.00 per month. As
the fiscal information for alternatives B and C suggest, this
alternative would result in a savings to the longevity bonus
program of $19.2 million by FY 1986.

To compensate for the loss of $150.00/mo. to the needy,
eith.er State OAA limits could be increased by $150, or w

separate "need based bonus m"supplement” could be established by

~

the Depé}tment_ orf Administration.

The advantage of the latter option is that although
based on "need applicants will not be dealing with the
Department of Health and Social Services, and mav view the
supplement less as a form of welfare. Additionally, since the
supplement will be provided wunder a program other than State
OAA, its recipients would not be entitled to Medicaid (including
nursing home coverage) wunless they are otherwise eligible for
OAa under existing limits.

Additionally, the "need" -is not necessarily limited to
financial need. As this report's discussion of Option |
indicates,__l_ongevity bonuses may be ap?ortioned according, to the
hardship which the elderly would face by being forced to retire

outside Alaska.
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The disadvantage of a separate "need based” program in
the Department of Administration is, of course, the necessary
creation of a parallel bureaucracy in state government.

The fiscal costs of this option have not been developed
by the administration or this report because of the wvariables
involved -- the size of the remaining "basic" longevity bonus,
and the question of administration. Costs of administration
aside, the net savings to the State should be substantially
similar to the FY 1986 figures for Option C -- in which the
declining longevity bonus payment would be 3100.00 per month.
The projected net savings of $£>9 million would certainly exceed
the cos'is of even a parallel bureaucracy within the Deparfment
of Administration,

E. "Gradual Increase In.The Age Of Eligibility.

Another option explored by the Administration would
reduce the durational residgnﬁgx requirement for a bonus to one
year, but raise the eligibility age each fiscal year. For FY

1984, the age would be raised to 66; to 67 in FY 1985; and so on.

This option would have a substantial fiscal impact
until fiscal year 1988, at which time mortality would have
reduced the class of beneficiaries below existing levels. For

Fy 1984, the option would cost an additional S9.5 million
dollars beyond existing funding levels, according to the

Department of Administration.
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This option has been quite wunfavorably received. It
has been facetiously but not wunfairly referred to as the
"newcomer's bonus program.” A recent migrant born prior to June
30, 1913 would receive a longevity bonus for life, while a
long-time Alaskan born subsequent to that date would receive
nothing.

Sslf-Sus taining ,Annuit ies .
The prior five options were developed by members of the

administration, although the administration has not formally

"sponsored"™ any particular approach. Moreover, several of the
options -- particularly the "graduated age"” and "phase out"
options -- were developed more as comparative conversation

pieces than as actual proposals.

The following five options -- commencing with the
self-sustaining annuity -- were prepared by the authors of this
report.

Under the self-sustaining annuity option, individuals

would no longer receive a “permanent fund dividend under

AS 43.23. Rather, those dividends would, form the corous of a
1

According to Department of Revenue projections, the
permanent fund dividend payment for FY 1934 will be $365.00,
rising gradually throughout the remainder of this century to

$952 in the year 2000.
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Given this level of <contribution to the <corpus, a
self-sustaining annuity account will produce an annuity roughly
equivalent to the existing longevity bonus (with a 3 percent
annual cost of living adjustment) for those who are currently 40
years or younger, and who will be residents of Alaska each of
the next 20 years. For various age groups, the annuity
entitlements at age 65 as a percentage of the "target"™ annuity

($3000/yr. plus 3% per annum) would be roughly as follows:

Current age Annuity as a %
of target annuity
25 358%
35 161%
40 100%
45 66
55 21

Obviously, some transition measure is necessary for

those who are simplyincapable of accruing a sufficient corpus

by the age of 65 to be entitled to the "target annuity". The
general fund, simply put, will be required to make up the
difference, although, over time, that "differencial™ will

decrease as annuity accounts assume some significance.

Many of the options explored in this report could
suffice as a 20-25 year shrinking general fund obligation. One
option particularly tailored to the annuity aoproacn would be to
allow those who are at or near the age of 65 to continue to
receive their permanent fund dividends in cash, with the PFD

being subtracted from the longevity bonus amount. For those in
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Che 40-60 year age group, Che general fund would simply fund the

difference beCween Cheit annuicy and Che "targecl” figure.
Under this "transitional measure”, the general fund
"residual”™ payment would be based on Che amount necessary Co

supplemenC che annuity corpus assuming Chat an individual
received a permanent fund dividend -every year. There would
seem, in this regard, no obligation on the part of the state to
give a larger general fund supplement to someone with two PFD
credits than to someone with 15.

Thus, in fiscal year 1994, when current 55-year olds
first receive their annuity, they would receive a state
supplemental of 79 percent of the target annuity -- regardless
of the actual PFD credit any individual has accrued.

The remaining question, obviously, is what to do about

the person who is currently 65. If that individual's supplement
i« the same in 1994 as a new annuitant -- 79T -- he will in fact
receive less than the new annuitant since he will have only his

permanent dividend, rather than a 21% annuicy, to make up the

difference. Conversely, if the grandfathered PFD recipient
received a full target annuity in 1994, he would be at a
substantial advantage over the new annuitant. The reason is
this: while the new annuitant has earned a substantial portion

of his target annuicy by foregoing his cash dividend each year,
the "grand fathered” recipient has both enjoyed the dividend, and

its earning power, over that same period of time.
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The question is largely one of equity for the
legislature. Either approach is defensible. While the latter
scenario would seem to discriminate in favor of the existing
elderly, the Alaska Supreme Courc has recognized the legitimacy
of creating preferential grandfather rights for those who have
come to depend upon an existing state program.”"

In either case, the difficulty with this "transition"
option is that the longevity bonus program continues to be a
substantial drain on the general fund for 20-25 years to come.
Under the transition option described above, che FY 1534 budget
for the ALB program would be increased by $6 million dollars
over existing funding levels.

Through Aetna Insurance Co., we investigated the

alternative of simply purchasing a lifetime annuicy for all

those ~currently 65 or older. Unfortunately, the <cost of a
lifetime annuicy for all  Alaskans 65 or older would be
prohibitive -- in the neighborhood of $300 to $400 million.

Finally, the Legislature should consider using the
administration's options C and/or D as a transition measure.
The short term fiscal impacts of those options are superior to

those of a simple general fund supplement.

ACommercial Fisheries Entrv Commission V. Aookedak, 606
P.2d at 1255-61.

A-Assuming that the ALB of the "grandfathered ~class™ s
reduced by the $365 permanent fund dividend, each of 13,223
persons will receive a payment of 32,635 this year -- totaling $34

million dollars.



For all of the short term problems of an annuity
program, the long term- advantages should receive equal time.
First, in a period of 20-25 vyears, the general fund will no
longer be encumbered with the longevity bonus program. Second,
the eventual size of one's annuity payments would be a function
of the number of permanent fund dividend contributions that have
been credited to the annuitant's account. We seriously doubt
that a successful durational residency claim could be made to
this aspect of the program. An annuitant with three years
contributions could no more claim that he is due an annuity
based on 20 years contribution than could a 1996 resident claim
not merely the S737 <cash dividend available that year, but
rather some So,000 which his predecessors had amassed by being
residents of Alaska since 1934.

We Dbelieve that there is a strong case for distributing

annuities only to persons who are residents of Alaska at the

"Because future annuities are a direct function of actual
past payments to the program, the program does not ‘“reward"
presumed contributions but simply returns actual investments, cf.
Zobel 1, 619 P.2d at 435 (Rabinowitz conc.) iMor - is  the option
akin to a situation where prior tax contributors are excused from
funding the present needs of government, as with the tax repeal
scheme at issue in Zobel 1. At any point in time, each Alaskan is
treated quite equally -- being entitled to an annuity credit if he
or she resided in the state foe six months during the pertinent
year.
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time. Partially for reasons discussed below, no individual will

have a "vested right" to an annuity in the future. A purpose of

the annuity  program will be to alleviate the particular
financial hardships caused by retirement in Alaska -- a purpose
which we believe is constitutional. This goal would be served

only byconfining actual annuity payments to Alaska residents.
Second, and particularly if the program is properly viewed as
conferring an economic benefit not wupon the «crediting of an
annuity account, but rather wupon annuity distribution, the state
certainly possesses the right to prefer its own residents in the
disposition of its resources.”

There are, of course, other issues surrounding the
annuity option. Many Alaskans will undoubtedly wish to retain

the existing cash benefits of the permanent fund distribution.

Alaskans will not be, however, totally without recompense. An
annuity account for younger Alaskans in particular -- at least
for those planning to stay in the state -- will one day lead to

substantial benefits.
Of course, the prospect of a lucrative retirement
account is a product of the legislature's continued willingness

and ability to devote 25% of permanent fund earnings to the

N Reeves, Inc. v. State, 65 L.Ed. 2nd 244, (1980); see also
White v. Massachusetts Council of Construction Employees, _
Uu.sS. , No. 81-1003 (U.S.S.Ct., Feb. 23, 1983)(distinguishing
Hicklin v. Orbeck, 437 U.S. 518 (1978).
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annuity program. Unquestionably, at some point in time, a

material percentage of the permanent fund's earnings will be
necessary for general government expenses. The point at which
that will require access to more than 75% of the fund's earnings

is problematical.
The tax consequences of anannuity program warrant
detailed discussion. As ncted previously, the Internal Revenue

Service may well rule that permanent fund cash distributions are

taxable. Conversely, if credits to an annuity account equal to
the permanent fund dividend are not tax exempt, the real
economic value and perceivedpolitical worth of an annuity

option is substantially lessened.

The annuityprogram envisioned by this report is not
employer/employee related, and therefore would not qualify as an
exempt plan under the Internal Revenue Code."?3 Nor  was
serious consideration given to qualifying this annuity option as
an Individual Retirement Account -- because (1) the state is not
a qualified financial institution to administer such an a count;
(2) the required terms of an IRA were notcompatible with the
option considered; and (3) any "state required” IRA -- even if
possible -- would severly impinge on the tax planning
flexibility of individual Alaskans.”

Nonetheless, it is our opinion that the annuity option

should result in the deferral of both the permanent fund

45cf. 26 U.5.C. 8401-404
"See 26 U.S.C. 8§408.
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dividend contributions and accrued interest wunder the Internal
Revenue Code. The courts and the IRS have generally ruled that
contributions to an unqualified "annuity,” “retirement" or
"deferred compensation™ plan are nonetheless tax deferred if the
individual is not in "constructive receipt” of the annuity
contributions, and the contributions do not represent a present
"economic benefit."4”"

Combining the standards of that doctrine with the
attributes of the proposed annuity program, the program should
be taxed deferred for the following reasons:

1. If the State were to purchase individual annuities
with each permanent fund dividend, with each resident being the
beneficiary, the resident would have a vested and secured
interest in the contribution, and would thus have received a
current "economic benefit.” If, however, the State were to
merely give the annuitant an wunsecured promise of payment
purchasing an annuity account with itself as the beneficiary in
order to provide a funding source for that promise, there would
be no "current economic benefit” and taxation would be
deferred.~1® This is one customary means by which employers
obtain tax deferral of an unqualified plan;

2. A person is in  "constructive receipt” of an

annuity contribution if he has current access to the

A/U.S. y. Goldsmith, 586 F.2d 810 (Ct.Cl. 1973).
431d.
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contributions without substantial terms and limitations.49
Under this report's option, under no circumstances would an
annuitant be entitled to withdraw anything until annuities are
actually distributed;

3. To underscore the contingent nature of the annuity
-- such that the IRS could not reasonably conclude that it
represents a "current economic benefit" -- the annuity will only
be received if the person is an Alaska resident at the time of
the pertinent distribution.

Our only hesitancy in this regard 1is the February 27,
1931 ruling of the IRS that even if an individual chooses to
defer receipt of his permanent fund dividend, it is taxable in
the year that it could have been received. The ruling, however,
‘'may not be wused or cited as precedent,” and, even if of
precedential value, 1is distinguishable from this situation. The
ruling 1is consistent with the proposition that the individual
cannot have unfettered discretion in choosing the year in which
income will be taxed. While an individual does have wunbridled
choice in determining when to take a permanent fund dividend, he
will have no choice as to the time of rece-ipt of his annuities.
Moreover, where a person would have an absolute right to a
deferred dividend, he will have no right to annuity distribution
unless he is an Alaska resident at the time.

For tax reasons, then, the annuity option must be

carefully structured. The former permanent fund dividend must

4911 -
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be used by che StacCe Co purchase an annuicy for ics own account,

wich icself as Che beneficiary. The annuicy income received by
Che StacCe will /Chen be used as Che funding source for Che
annuicy paymencCs -- alchough Cechnically and necessarily Che

annuiCy income could be wused for any fiscal purpose.

A far closer qguescion arises wich respecC Co Che effecC

of Chis option on ocher public assiscance programs. Generally,
annuicy income is included in Che calculacCion of income for
various ass"stance programs.” 1f, however, Chis opCion can
i
be characterized asa conc inu.ac ion of Che longeviCy bonus
progranm, Chen Che existing longeviCy bonus income exclusion3™
may persisc. I f -- consisCencC wich Cax consideracCions - - Che
only "annuicy" is Che one purchased by Che Scale as a funding
sour e, Chen Che exiscing longeviCy bonus progranm can be
retained in boch name and subscance, wich Che amouncC of che
bonus scill dependenC upon residency hiscory. Afcer all, under
che opCion, (1) a person must be a sSiX month residenC in order

Co obcain a single PFD; and muse be eligible for the annuicy ac
57?

Che time of disCribuCion; ™ (2) Che amount of annuicy is

dependent udoh Che number of PFD"s credited Co the individual~®™s

accouncC; and (3) Che "grandfathered?"” class of existing elderly

would presumably be required Co meec a one-year durational

residency requirement.

b5QSee, A2 U.s.C. 51332(a)(a)(2)(B).
N-See 42 U.S.C. 51332(a)(b)(2)(B).
32see n. 3, ante.

-42-



The above, of course, is an argument: -- it is not:

necessarily the Jlaw, which in final measure will be largely
determined by the federal officials involved. The exposure to
existing assistance programs -- at least for those not within
the grandfathered transition class -- must be considered a risk

of this option.

Even if, however, annuity distributions are considered
"income" to various assistance programs, the corpus of the
annuity account will not be. A person may be disqualified from

a federaL assistance program not only if his income exceeds a

certain level, Dbut as well if he has alternative available
resources which he can upon from at any time. However, in chis
instance, a true "annuity corpus"™ does not exist -- since che
only annuity runs for che benefit of the State. Moreover, even

if federal officials were toview the "corpus” as belonging to
Che individual, it cannot be withdrawn prior to actual

distribution.

In large part because of the need for a lengthy
transition period with a self-sustaining annuity plan, this
report also considered the possibility of a state social
security system funded by a portion of the permanent fund
dividends distributed under AS 43.23.

Under this system, a sufficient portion of each

resident's permanent fund dividend would be withheld each year
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to fund a retirement program designed to pay each Alaska
resident of 55 years or older with one-year's residency $250 per
month, with a moderate cost of living adjustment each year.

In assessing the feasibility of this option, the most
important variable was the projected growth in Alaska's elderly
population. The difficulties facing the federal social security
system are due in part to an increasingly large percentage of
elderly in the population.

For fiscal year 1983, the Alaska Department of Labor
projects that there will be some 13,672 elderly in Alaska —

co

approximately 30 of Alaska's population. The Department has

projected that that population, as a percentage of all Alaskans,

will remain relatively static through the year 2000, when, out
of a population of 831,000 people, there will be 25,153
elderly .7

We believe that those projections are overly

conservative, and do not take into account the significant
nationwide trend of increased elderly population. Nor do those
projections include the retirement years of the post World War
Il "baby boom" generation -- which will begin about the year
2010.

Accordingly, in projecting the long term impact of this

option on permanent dividend distribution, we have used the

"Alaska Population Overview, Alaska Department of Labor,
1981

5*%1d.
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national growth patterns projected by the federal Social

Security Administration, which are as follows:

YEAR 1 OF ELDERLY POPULATION
1950 8.1
2000 13.1
2025 19.5
2050 21.8
Using those assumptions, Travelers' Insurance Co., on
our behalf, calculated the percentage of permanent fund

dividends which would be required to fund a "pay as you go"
system.

For fiscal year 1983, the calculations are relatively
straight-forward. Given an aggregate distribution of some S159
million in permanent fund dividends this year, approximately 250
would be needed to fund a "pay as you go system.”

However, even assuming a 3% cost of living adjustment
in the payment each vyear, the percentage needed to fund the
program decreases. This is because permanent fund earnings will
increase at a rate substantially higher than inflation. From
the year 1983 to 2000, the average funding required would be 15
to 19 percent of the distributions, while, in the years 2000 to
2025 (and assuming continued growth in permanent fund earnings)
the funding amount would he 10-12 percent.

Thus, if the withholding remains static at 25% over the
course of several years, the resultant excess would begin to

build a savings account of substantial magnitude, which at some

-45-



point: in Che future would make Che program partially, or perhaps

CoCally self-sustaining.

* On- obvious advantage of this option is that it frees
the general fund from ALB obligations immediately. Conversely,
by materially reducing the annual permanent fund dividend, it

obviously raises some political difficulties.

Additionally, the social security option could likewise
be tied to contribution history -- although not in the precise
manner of the annuity option. The raderal social security
system currently fully covers any individual who had "not Iless
than one quarter of coverage .. for each calenderelapsing
after 1950 ... except that in no case shall an individual be a

fully insured individual 'unless he has at least 6 quarters of

coverage."" Because, in the future, some portion of the
benefits will Dbe paid by the "savings account” resulting from
the static 25% contribution, we believe that a s’imilar

contribution history requirement could be established in the
legislation.

Even more so than the annuity option, there would be no
"current economic benefit®™ from the program. By reducing the
permanent fund distribution by 25%, and funding a retirement
program from which the individual may or may not wultimately
benefit, we believe it extremely unlikely **at the IRS would

conclude that the reduced sum is in some manner taxable.



Morever, we believe there is a substantial likelihood
that the existing ALB exemption infederal law could Dbe
retained. Indeed, stripped to its essense phis option does
little more than alter the funding source of the ALB program.

The primary risk of the program is all the more
apparent in light of the current difficulties with the federal
social security system. While option F would be funded by a
currently purchased annuity, younger Alaskans would be
contributing to this option on the mere hope that the requisite
amount of permanent fund earnings would remain availablle for the
program well into the 21st century. The "savings account”
created by the static 25% withholding is intended to alleviate
that problem; however, regardless of the rate of growth of that

cEt
account, there is plainly some risk in this option.

3"For example, under our population projections, there will
be 30,747 elderly in Alaska in the year 2000. The permanent fund

distributions for that year under AS 43.23 are estimatedby the
Department of Revenue to be S792 million, of which, under our
static 25% withholding, $198 million would be placed in the social
security fund. In that year, with a 3% COLA, the maximum monthly
bonus will be approximately $390. Even if every elderly Alaskan
is eligible for full Dbenefits under the law's contribution
requirements, the maximum payments would be $120 million -- with a
savings account deposit being made in that year alone of $70
million. Of ~course, many of these elderly may not be fully

eligible, and some whoare eligible may not be residing in Alaska
during that year.



Finally, thece is some advantage to the existing
elderly in this system o'?er the annuity option. The existing
elderly would have a net Iloss of only 25% of their permanent
fund dividenu, rather than the entirety of the benefit under the
annuity approach.

H. Health Insurance For The Elderlv.

The state of health insurance for the elderly, and

indeed for all Alaskans, has already been the subject of
considerable study, S7 and legislative activity. S3 Because
of the obvious critical importance of adequate health care
coverage for Alaska's elderly, the option of providing

comprehensive health insurance for Alaska's older citizens in
lieu of the longevity bonus was included in this report as an
option.

While the Department of Law report found that health
expenses were a major use of the longevity bonus for only 5.5%
of its sample, the 1976 longevity bonus study found that 29% of
the bonus recipients wused at least a portion of the aLB for
medical care, while 11% wused a portion of the bonus for

"insurance of all kinds,

D/Alaska Comprehensive Health Care Financing Study, Batelle
Human Affair Research Center (1931)

53nB 641, 12th Leg. 1st Sess. (1931)

59ALB Survey, op. cit. n. 9 at 22
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In face, almost all of Alaska's elderly receive some
kind of publie or private health coverage assistance -- either
through  Medicare, Medicaid, public and private retirement
programs, Veteran's benefits or the Indian Health Service/Public
Health Service.

When assessing the health insurance option, the two
obvious questions are: (1) how severe are the gaps in existing
coveraae; and (2) how much would it cost to fill those ggos?

The major source of health insurance coverage for the
elderly in Alaska 1is obviously Medicare -- a federal insurance
plan which provides hospitalization for those eligible for
social security50 and medical insurance for an additional fee

of $12.20 per month.

Both the hospital and medical insurance contain
substantial deductibles, i.e. the first $304 of the hospital
bill -- and co-payment requirements (20% in the case of medical

insurance.)

Nursing home coverage under Medicare is severely
limited confined to post-hospital care in a "skilled nursing
facility™ for short periods of time.

It is difficult to uetermine how many resident Alaskan
elderly are on Medicare -- available statistics are bloated by

Medicare claims submitted by tourists. There are some 9,323

n42 U.S.C.85 426.1395(c). A person ineligible for Social
Security may obtain Medicare hospitalization insurance for $113
per month



retired persons in Alaska receiving social security -- and hence
eligible for Medicare.”

The largest group of elderly Alaskans ineligible for
Medicare are rural residents, primarily Natives, who do not have

a sufficient wage earning  history to qualify for social

security. All Alaska Indians, Aleuts and Eskimos are eligible
for IHS -- which provides a broad range of services deDending
upon available facilities. IHS is, however, primarilv a direct
provider of facilities -- it does not make cash payments for

services such a custodial care in a nursing home. Moreover, it
is currently facing severe cutbacks in areas such as
reimbursement for health-related travel expenses’?2.

The most comprehensive health coverage in Alaska is, of

course, Medicaid. To be eligible for Medicaid, one must meet
the State public assistance income limitations. As noted
previously, there are currently some 2300 elderly Alaska
citizens on Medicaid. Medicaid does cover virtually unlimited

nursing home residency.
The most glaring deficiency in Alaska health care for
the elderly is the lack of coverage for institutionalization in

custodial environments such as nursing homes. Nursing home

6linterview. Ms. P. Eubanks, Field Rep. Social Security

Admin. (Feb. 24, 1983)
AN’interview, Ms. P. Roberts IHS, (Feb. 23, 1933)
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rates in Alaska run from $90 to $172 per day . The costs are
simply prohibitive for anyone not on Medicaid -- indeed, of the
£67 elderly Alaskans currently residing in State nursing homes
(other than the Pioneers Homes), all but 31 are there under
Medicaid, or Alaska's General Relief Medical Assistance..
Conversely, nursing home rates in  Washington, for

example, have been estimated by the Department of Health &

Social Services to vary from S50-S60 per day. It is not known
how many elderly Alaskans are institutionalized in lower
forty-eight custodial care facilities; however, it is apparent

that wunless one is eligible for Pioneer Home placement, a
nursing home can be afforded if, at all, only by relocating to
the lower forty-eight.

Three private organizations were asked to estimate the
premium amount required to supplement Medicare and other
coverage for Alaska's elderly to provide health insurance
equivalent to the existing Public Employees' Retirement System's
retiree coverage, and to include comprehensive nursing home
coverage. Neither Travelers Insurance, nor Aetna Insurance felt
capable of providing an estimace.

However, insurance consultants frequently wused by the
state for matters such as the public employees Supplemental

Benefits System estimated that to provide supplemental coverage

63Alaska Nursing Home Census, Alaska Department of Health
Social Service, 12/31/82
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for Medicare, insurance could be ©provided at a premium of
approximately $70 per individual per month. This would include

comprehensive nursing home coverage.

Medicare is currently a primary insurer -- that is, the’
State cgudLu provide for Supplemental coverage without
endangering basic Medicare eligibility. Moreover, and in all

likelihood, supplemental State <coverage could properly provide
otherwise wuninsured Alaska Natives with those costs not covered
by the Indian Health Service.

The major difficulty is Medicaid. Medicaid eligibility
is very much contingent upon the unavailability of
“resources" .64 Currently, the State only pays 48% of a
Medicaid's patient bills. If a State health insurance policy
was considered a "resource™ the State could find itself footing
the entirety of a Medicaid patient's .bill.

Of course, the State would hardly need to "supplement”

any  Medicaid coverage -- Medicaid coverage itself being
essentially inclusive. The statute, could simply exempt
Medicaid recipients from the coverage of the policy. The issue

posed Dby such an enactment is whether the Scate would be
frustrating the Congressional goals behind Medicaid -- which is
to provide a health coverage means of last resort -- thereby

running afoul of the Supremecy Clause.66.

6442 U.S.C. 51332(a)(1)(B)
AFlorida Lime & Avocado Growers v. Paul, 373 U.S. 132 (1963)
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Assuming that the State could continue to merely

supplement Medicare, IHS facilities and existing private and
retiree coverages, and that the —consultants’ figures are
accurate, there remain two difficulties with the health
insurance option. First, it is of no benefit to Alaska's needy
elderly -- who will merely continue with Medicaid coverage at

the price of their longevity bonus.

Secondly, there is the potentially severe problem of
in-migration. If a year's residency inAlaskab6 were all that
were required for free andunlimited nursing home coverage, the
potential of in-migration may be severe. There are two
potentially justifable components of the program which could
mitigate this potential:

1= I f apurpose of the health insurance option is to
allow Alaska residents to continue to reside in the state even
if nursing homecoverage is required, nursing home coverage

could be limited to Alaska institutions, just as many states

66it is possible, although we believe unlikely, that a court
would rule that supplemental health insurance coverage would
constitute a "basis necessity of life" -~ dropping the maximum
possible durational residency requirement to 30 days. The program
would be supplemental to a host of existing assistance insurance
programs, and would not be based, on need. See Memorial Hosoital
v. Maricopa Countv, 415 U.S. at 261.
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limit resident tuition discountsto in-state wuniversities.

The difficulty, obviously, is that existing Alaskan nursing home
capacity is limited. Whether wunlimited nursing home coverage
for all Alaskans would result in the expansion of existing

facilities is debatable;

2. For the reasons cited with respect to the annuity

and social' security options, eligibility for health insurance
coverage night properly be basedupon contribution history if
(a) a portion of the individual's permanent fund dividend is
used to help fund the insurance program; and (b) the funding is
in excess of current needs, in order to amass the same type of
"savings account™ envisioned with respect to the social security
option.

I. LONGEVITY BONUS, PREMISED ON INDIVIDUALIZED

RELOCATION HARDSHIP.

As noted in Section 11(A)," ante, there is some judicial
support for the view that it is permissible for Alaska to
establish a program intended to benefit those who would suffer
the most hardship by financially-coerced relocation from the
state, and to measurethat hardship in part by 'duration of
residence.

This option relies upon that support, and involves

three steps:

67;3carns v. Malkerson, 326 F.Supp. 234 (D. Minn. 1970), arfa
mem. 401 U.S. 935 (1971)
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1. cataloging those criteria which would
differentiate those Alaska elderly who would suffer relatively
more hardship by being forced to retire outside the state, and
who need financial assistance in order to remain in-state;

2. translation of those subjective ~criteria to a

point system similar to that wused by the Alaska Commercial

Fisheries Entry Commission; andf)R
3. structuring of that point system such that (a)
administrative costs are minimized; and (b) successful

applicants are confined to a pool roughly equivalent in number
to existing bonus recipients.

Indeed, the structure of chis option is similar to the

Alaska limited Entry Act — which translates certain very
subjective criteria -- such as "economic dependence cn the
fishery™ -- into an objective point system. It does so, of
course, at a bureaucratic price -- approximately $2.5 million a

year for a pool of applicants originally roughly equivalent to
those which this option would affect. It also does -0 at other
costs, which will he discussed below.

It is not difficult to catalog the criteria which would

set our "relocation hardship” pool aside. Duration and
continuity or residence would be one criteria, as would,
perhaps:

1. income;

2. location of family;

S3see AS 15.43
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3. location of property; and

4. ethnic, religious, and cultural ties.

Although income and duration of residency would play a
role in determing eligibility, no one factor alone would he
dispositive.

It would not be difficult to translate these factors
into a point system; nor would it be particularly difficult to
structure that point system to Ilimit the class of successful
applicants. The proposal, however, does suffer from the

following disadvantages:

1. Since most Alaskan elderly have lived here more
than 10 yearsmost Alaska elderly will suffer some demonsterable
hardship from relocating elsewhere  -- although a certain

percentage obviously do not require a longevity bonus to remain;

2. The alternative also involves the establishment
and funding of a new bureacracy -- an intrisically unwotthwhile
undertaking, but one which nonetheless would cost far less than
pimply opening the class to all elderly Alaskans;

3. Perhaps the most obvious disadvantage is the
burden that it would place wupon elderly Alaskans themselves.
There would presumably be a lengthy application form, together
with evidentiary requirements, and in some cases, adjudicatory
hearings. The Limited Entry Commission is currently involved in
some 120 judicial appeals -- a number which is either at or

below historic levels. According to the Commission's FY1984



budget presentation, there is a current backload of some 325
administrative adjudications.

Attorneys will be required -- regardless of what
efforts are undertaken to make the process simple and informal.
The difficulties facing the elderly applicant are thus rather

apparent.

This report closes with one of the simpler alternatives
-- opening the <class of longevity bonus re ipients to all
-L(E_Iderly Alaskans with one year's residency, and terminating the
.Sprogram for the future. Persons eligible, or becoming eligible
this year will be "grandfathered” and will receive a longevity
bonus for life. The fiscal impacts of this alternative are, for
FY1984, identical to option A, and will obviously decline in the
future due to mortality and relocation.

The obvious advantage of this program is that it
protects those currently on the longevity bonus program.
Equally, it deprives those approaching the age of 65 with any
expectation of receiving a bonus.

We believe that this option is constitutionally
permissible. The Alaska Supreme Court shares the general view
of the <constitutionality of grandfathering laws -- as long as
d. 69

the grandfathered class itself is constitutionally define

Plainly, the state legislatures

ACommercial Fisheries Entry Commission v. Aookedak, 606

P.2d at 1259-61.
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have Che righc Co terminate social progranms while proCecCing
Chose who have <come Co rely on Cheir benefiCs.

- 4. CONCLUSION

As noced aC Che outset, Cho purpose of Chis report is
merely Co provide a Chreshhold feasibility review of various
options for amending Che longevity bonus progranm. Through
discussions wich adminiscracion officials, legislative scaff
members, consultants and private industry, we have attempted Co
highlight Che major issues surrounding each alternative, and
provide at least rough information on each qguestion raised. 1f,
after the Judiciary Committee has identified two or three
relatively attractive options, the effort expended over the past
three weeks on 10 proposals can be condensed into the pursuit of
three, proposed legislation and a more intricate analysis of the
preferred options can be promptly transmitted.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FIRST JUDICIAL DISTRICT

RODNEY G. VEST, Mﬂnrann

inud"rriH
Plaintiff,
V.

MARITAN SCHAFER and STATE OF
ALASKA,

Defendants.

Case Mo. 1JU-82-1103 Civ.
AGREEMENT AND ORDER OF SETTLEMENT

WHEREAS, 1iIn 1972 the Alaska Legislature enacted the
Alaska Longevity Bonus Program (AS 47.45.010 et. sea.) which
currently provides, inter alia, for the payment of $250 for each
month of continued.residency by bona fide Alaska residents over
the age of 65 who were domiciled in Alaska on or before January
3, 1959 and who have maintained a continuous domicile 1in Alaska
for 25 years;

WHEREAS, the purpose of the Alaska Longevity Bonus
Program 1is among other things, to reward elderly Alaskans f¥for
their past contributions to the state and territory, and for past
hardships suffered during territorial and early statehood days.
AS 47.45.170;

WHEREAS, since 1972, the State of Alaska in good Tfaith

has administered the Longevity Bonus Program in the belief that



r C

the rewarding of prior residency was a constitutionally
permissible purpose;

WHEREAS, 1i1n upholding the State®s prior Permanent Fund
Dividend distribution program, the Alaska Supreme Court ruled
that "reward[ing] those Alaska residents who have chosen to stay"
is a constitutionally permissible purpose. Williams v. Zobel,
619 P.2d 448, 460 (Alaska 1930);

WHEREAS, Justices Dimond and Matthews, 1in diss?nting in
Williams v . Zobel, believed that the Longevity Bonus Program
would withstand constitutional scrutiny (619 P.2d at 469, n.13);

WHEREAS, on June 14, 1982, the United States Supreme
Court, 1in invalidating Alaska®s prior Permanent Fund Distribution
Program, ruled that a statutory purpose of rewarding prior
residency was constitutionally impermissible. Zobel v. Williams,

U.s. , 80-1146;

WHEREAS, because of the U.S. Supreme Court®s decision
in Zobel v. Williams, it appears the Longevity Program may not be
deemed constitutional;

WHEREAS, a serious and good faith disagreement has
developed and the Alaska Legislative Council questions whether
the appropriate remedy is to expand the class of recipiants of
monthly longevity bonuses, or alternatively, to invalidate the
entire program and cease payment of monthly bonuses to any

person;



I C

WHEREAS, this uncertainty regarding the appropriate
remedy derives from & 2, Ch. 205, SLA 1972, whichprovides, with
respect to the Longevity Bonus Program:

IfT any provision of this Act, or the

application of a provision of this Act to

any person or circumstances is held 1invalid,

this entire actshall be considered invalid.

WHEREAS, wunless and until the question of appropriate
remedy is resolved by this court, or a settlement of this
controversy 1is achieved, it is reasonable and prudent that the
State of Alaska continue to administer the Longevity Bonus
Program 1in the manner provided by statute;

WHEREAS, on July 6, 1982, Plaintiff Rodney Vest filed
the above-captioned action, seeking as relief his inclusion in
the Longevity Bonus Program of "any . . . bona fide Alaska
resident who 1is 65 years or older....". Complaint, Prayer for
Relief, para. 2;

WHEREAS, ON July 23, 1982, Plaintiff Vest filed an
amended complaint seeking to have this case certified asa class
action under Alaska Rule of Civil Procedure 23 onbehalf of all

ebona fide Alaskans ofthe age of 65 or older,and further seeking
as alternative relief theinvalidation of the Longevity Bonus
Program, or the payment of retroactive bonuses "in amount equal
to what they would have been entitled to obtain under the program

had the unconstitutional criteria never been in place or



