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DEFERRED IMPLEMENTATION

Scenario 2
Percentage of General Fund Revenues Plus Upfront Contribution

Table 4 displays a projection of the CBB computer model assuming an

annual contribution of 8.9 percent of General Fund unrestricted reve—
nues and a $300 million upfront (grubstake) contribution. A signifi—
cant difference Tn tins projection as compared to the projection

shown in Table 3 is that the initial contribution year is FY 85 instead

of FY 86.

Table 5 presents a summary of how "General Fund revenues in excess of
the operating costs of government™ (from Table 2) compare to the con—
tribution requirement®s for cash-based budgeting.

Taole 5
The General Fund As A Soi.-.rce For Cash-Based Budgeting
(mil lion:; of dol lars)

*k*k

Scenario 1 Scenario 2
Fiscal General Fur.d Excess CBB Required CBB Required
Year Over Operating Budget* Contributions Contributions
1985 $1,039 $300
1986 1,054 300
1987 1,279 332
1988 1,114 330
1989 1,315 362
1990 962 345
1991 489 319
1992 257 315
1993 -70 303

These projections assume a 30th percentile revenue forecast with an
inflation rate of 6 percent annually. Excess revenues equal project—
ed General Fund unrestricted revenues minus a continuation FY 84
level Operating Budget.

**Scenario 1 assumes a cash-based budgeting program with annual General
Fund unrestricted revenue contributions of 10.3 percent.

* k%
Scenario 2 assumes a cash-based budgeting program with annual
General Fund unrestricted revenue contributions of 8.9 percent and
an upfront (grubstake) contribution of $300 mi 11*on.

Prepared by: House Research Agency

-29-



Fiscal

6

8
9

This projection is based on a general fund unrestricted revenue contribution of 8.9 percent.

Year

1981
1982
1983
1984
1985
1986
1987
1988
1989
1990
1991
1992
1993
1994
1995
1996
1997
1998
1999
2000

@

DOR
Revenue
Forecast

3,769
4,174
3,624
3,233
3,219
3,365
3,729
3,711

' 4,068

3,880
3,582
3,536
3,405
3,290
3,195
3,033
3,092
3,159
3,213
3,245

@

THE GENERAL FUND AS A REVENUE SOURCE FOR CASH-BASED BUDGETING

Revenue

Under
CBB

1,919
3,066
3,397
3,381
3,706
3,535
3,263
3,221
3,102
3,739
3,651
3,469
3,524
3,601
3,664
3,702

©)

7" Table 4

Scenario 2

Based on a 30th Percentile Revenue Projection
(eillions of dollars)

Potential
Expenditure

Level

3,769
4,174
3,624
3,233
2,9%9
3,066
3,397
3,381
3,706
3,535
3,263
3,221
3,102
3,471
3,572
3,695
3,560
3,496
3,563
3,632

()

6eneral
Fund
Earnings

201
254
266
300
250
259
288
288
318
301
275
210
258
696
692
658
657
671
682
689

©)

General

Fund

Balance

2,010
2,540
2,660
3,000
2,500
2,590
2,880
2,880
3,180

3,C .

2,750
2,700
2,580
7,408
7,378
7,011
7,006
7,150
7,271
7,351

©)

Departaent of Revenue January, 1984 revenue projection.

Revenues after effects of cash-based budgeting prograa.
revenues (coluan 3) are equal to DOR projections ainus annual CBB contributions.

....Cash-Based Budgeting Reserve Fund.

Contributions

300.0
299.5
331.9
330.3
362.1
345.3
318.8
314.7
303.0

0]

Earnings

15
47
85
128
178
234
293
357
427

©

Balance

315

662
1,078
1,537
2,077
2,656
3,268
3,940
4,670

O

During the CBB reserve contribution period,

Starting with the

first cash-based budgeting year, revenues (coluan 31 are equal to O0R projections plus additional
earnings which accrue to the general fund as a result of transferring the CBB reserve fund balance to the
general fund.
Expenditure levels are presently liaited to projected revenues (ignoring the Constitutional appropri-—
ation liait).

Beginning with the first cash-based budgeting year, expenditures will be lisited to the
revenues collected in the previous calendar year.

General fundearnings are DOR projections up to the start of cash-based budgeting, at which point the

general

that point on into the future.
Beginning with the first cash-based budgeting year, the general fund balance is substantially increased
by the transfer of the CBB reserve fjnd.

Reserve fund earnings are calculated at a 10 percent annual interest rate coapounded aonthly.

fund earnings will be augaented due to the increased earnings capacity of the general fund fro*

The earnings rate of the CBB reserve fund is coapounded aonthly using a 10Z annual interest rate.

A Yrubstake® contribution is assuaed in this projection for FY 85 in the aaount of t 3V) aillini..



DEFERRED IMPLEMENTATION

From Table 5, it can be seen that only in the last two years of the
contribution period (FY 92 and FY 93), would the funding demands under
scenarios 1 and 2 exceed the projected "excess General Fund revenues"
available. Unless a supplementary source of revenues were employed
in those years, the automatic General Fund transfers to the CBB re—
serve would cut into the share of total State revenues 1identified for
the Operating Budget.12 Of course, these projections assume that oper—
ating expenditures and actual revenues vreceived will match the 30th

percentile revenue forecast. It should be remembered that CS HJR 39
contains a second contribution mechanism: a percentage of the unappro-
priated General Fund balance. If expenditures are kept below the

level of total vrevenues received during the CBB contribution years,
this contribution mechanism may vreduce or eliminate the projected
shortage of "excess General Funds™ shown for scenarios 1 and 2.

On the other hand, 1if the operating costs of government are permitted
to increase during the CBB contribution period, the amounts of "excess"
General Fund revenues would be reduced. An earlier shortfall 1in "ex—
cess" General Funds means that the CBB contributions would cut more
deeply into the share identified for the Operating Budget.

Contributions to the CB8 reserve may also impact the Operating Budget
share of total appropriations as a consequence of provisions in the
present Constitutional Appropriation Limit. Of the total annual appro—
priation, "at least one-third shall be reserved for capital projects
and loan appropriations,”™ according to Article 1IX, Section 16 of the
State Constitution. If transfers of State revenues to the CBB reserve
cut too deeply into total available revenues, the Operating Budget
share may have to bear part of the burden along with "excess"™ General
Funds (which includes the Capital Budget and loans appropriations).

Permanent Fund Earnings. The Permanent Fund 1is a source of revenues
which could be used to supplement General Fund contributions in those
years when a shortage in "excess" General Funds occur. Because of
the considerable earnings capacity of the Permanent Fund, however, the
fund might serve equally as well as the primary source of funds for
cash-based budgeting, with the General Fund as a supplementary source.
In the following discussion, emphasis will be placed on the latter
perspective.

Before we begin assessing the development of a cash-based budgeting
reserve fund using the Permanent Fund earnings as a revenue source, a

12See Appendix E for a discussion of how cuts in the Operating Budget
could be used as a fiscal management tool to bring the operating
costs of government within the 1level of projected revenues 1in the
1990s.
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DEFERRED IMPLEMENTATION

catergories of the fund. Moreover, a decision to use the Permanent
Fund earnings as a source for contributions to the CBB reserve fund
constitutes a significant change in the laws governing the existing
Permanent Fund program.

Consequently, for purposes of this analysis, we have assumed that the
Permanent Fund is restructured in a way that will simplify calcula—
tions of funds vrequired to inflation-proof the Permanent Fund princi—
pal, make contributions to the cash-based budgeting reserve fund and
allocate funds for dividend payments. Our Permanent Fund model s
defined by the following considerations:13

Inflation-proofing of the Permanent Fund principal is the number
one priority. Consequently, an amount necessary to inflation-
proof the Permanent Fund principal is deducted from total Perma—
nent Fund earnings each year.

The second priority for earnings under the restructured Permanent
Fund program is the cash-based budgeting reserve fund. Therefore,
after deductions are made for inflation-proofing the Permanent
Fund principal, any remainder 1is available for contribution to
the CBB reserve fund.

e Should any money remain after deductions are made for inflation-
proofing and contributions to the reserve fund, the balance is
made available for Permanent Fund dividend distribution.

Given the Permanent Fund restructuring described above, it is a compara—
tively simple matter to project that portion of Permanent Fund earnings

available for CBB reserve contributions. Table 6 shows such a projec—
tion for the Department of Revenue 30th percentile revenue forecast.

Given a transfer of Permanent Fund earnings (in excess of inflation-

proofing requirements) to the CBB reserve at the end of each fiscal

year, this projection shows that the CBB reserve will be sufficiently

large to begin cash-based budgeting in FY 96.

13Although the undistributed 1income account 1is legally vulnerable to
appropriation by the legislature for any purpose, this source of
funds is not used as a grubstake for cash-based budgeting in this
restructured Permanent Fund model, The procedure of averaging income
over five years with surplusses deposited into the undistributed
income account serves to insulate the managers of the Permanent Fund
from pressures to adopt high risk investment policies or the tempta—
tion to sell assets of the Corporation prematurely in order to boost
the Permanent Fund financial image over the short term.
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discussion of the complexities of the Permanent Fund as it iIs current—
ly constructed 1is in order. The monies of the Permanent Fund and
associated accounts are treated as a ur.it for purposes of investment
and computation of earnings, though for accounting purposes there are,
in effect, three separate accounting categories under the management
of the Permanent Fund Corporation, and one administrative account
managed by the Department of Revenue for the purpose of dividend
distribution.

The largest and most important account 1is the Permanent Fund principal

balance into which contributions are made annually from a portion of
all oil royalties, rentals and lease bonuses. For purposes of comput—
ing Permanent Fund dividends, the current year net 1income earnings

on the Permanent Fund are averaged with the yields of the four previous

years. The resultant quantity is referred to as "income available for
distribution.” An amount equal to fifty percent of the distributable

income 1is transferred into a special administrative dividend accounts
The balance of the present year®s total income earnings 1is available

to offset the effects of inflation of the Permanent Fund principal.

While the Permanent Fund Corporation uses a national standard inflation

index to determine the sums needed each year to inflation-proof the
Permanent Fund, the Department of Revenue uses an annual inflation

factor of six percent in their long-term projections.

If a surplus from the present year"s total 1income earnings remains
after making the statutory allotment for dividends and inflation-proof—
ing the fund, the remainder is transferred to the second major account
of the Permanent Fund: the undistributed income account (UIA). The
purpose of the undistributed income account 1is to provide a repository
for surplus Permanent Fund 1income created by the five-year averaging
procedure, but it also provides a reserve for inflation-proofimg the
Permanent Fund in future years when and if available -earnings are
insufficient for that purpose.

Earnings that accrue to the undistributed income account annually are
accounted for separately from the principal® of the UIA and thus consti—
tute the fourth accounting category. UlIA earnings are subject to sepa—
rate accounting from the UIA principal because the UIA earnings are
not legally designated for legislative appropriation to inflation-proof
the Permanent Fund. As a matter of practice, the UIA earnings are
the first funds to be allocated to the dividend account, with the
balance required taken from the Permanent Fund principal earnings.

The Department of Revenue uses a sophisticated computer model to pro-—
ject the Permanent Fund balance, fund 1income earnings, dividend pay—
ments, requirements for inflation-proofing and the undistributed income
account balance. Because of the very invplved nature of the Permanent
Fund program, it 1is difficult to dip into various categories of the
Permanent Fund without seriously altering the projections for other
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DEFERRED IMPLEMENTATION

catergories of the fund. Moreover, a decision to use the Permanent
Furid earnings as a source for contributions to the CBB reserve fund
constitutes a significant change in the laws governing the existing
Permanent Fund program.

Consequently, for purposes of this analysis, we have assumed that the
Permanent Fund is restructured in a way that will simplify calcula—
tions of funds required to inflation-proof the Permanent Fund princi—
pal, make contributions to the cash-based budgeting reserve fund and
allocate funds for dividend payments. Our Permanent Fund model 1is
defined by the following considerations:

Inflation-proofing of the Permanent Fund principal is the number
one priority. Consequently, an amount necessary to inflation-
proof the Permanent Fund principal is deducted from total Perma—
nent Fund earnings each year.

The second priority for earnings under the restructured Permanent
Fund program is the cash-based budgeting reserve fund. Therefore,
after deductions are made for inflation-proofing the Permanent
Fund principal, any remainder 1is available for contribution to
the CBB reserve fund.

e Should any money remain after deductions are made for inflation-
proofing and contributions to the reserve fund, the balance 1is
made available for Permanent Fund dividend distribution.

Given the Permanent Fund restructuring described above, it iIs a compara—
tively simple matter to project that portion of Permanent Fund earnings

available for CBB reserve contributions. Table 6 shows such a projec—
tion for the Department of Revenue 30th percentile revenue forecast.

Given a transfer of Permanent Fund earnings (in excess of inflation-

proofing requirements) to the CBB reserve at the end of each fiscal

year, this projection ,.ows that the CBB reserve will be sufficiently

large to begin cash-t~sed budgeting in FY 96.

13Although the wundistributed 1income account is legally vulnerable to
appropriation by the legislature for any purpose, this source of
funds is not used as a grubstake for cash-based budgeting in this
restructured Permanent Fund model. The procedure of averaging income
over five years with surplusses deposited into the undistributed
income account serves to insulate the managers of the Permanent Fund
from pressures to adopt high risk investment policies or the tempta—
tion to sell assets of the Corporation prematurely in order to boost
the Permanent Fund financial 1image over the short term.
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Table 6
PERMANENT FUND EARNINGS AS A REVENUE SOURCE FOR CASH-BASED BUDGETING

Based On A 30th Percentile Revenue Projection
(aillions of dollars)

Fiscal Pera.Fund Pera.Fund Pera.Fund Inflation Pera.Fund CBB Reserve (BB Resen

Year Balance  Earnings Proofing  Dividend Contribs. Balance
1986 335 5,948 544 337 0 208 208
1987 374 6,701 613 379 0 234 463
1988 402 7,529 690 426 0 264 773
1989 464 8,473 776 480 0 297 1,147
1990 440 9,447 869 535 0 335 1,596
1991 41 10,450 965 592 0 374 2,129
1992 413 11,515 1,066 652 0 414 2,756
1993 402 12,632 1,172 715 0 457 3,488
1994 392 13,805 1,283 781 0 501 4,338
1995 373 15,029 1,399 851 386 163 4,935

This projection assuaes that the Peraanent Fund progren is revised as describe1 in
Chapter Tho. Peraanent Fun1 earnings are based on a real rate of return of 4 I,
and an inflation rate of 6 I.

In the final contribution year, only the aaount needed to raise the CBB reserve

to a level equal to 1.5 tiaes the appropriations of the prior fiscal year is shoan.
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Obviously, as the Permanent Fund continues to grow over .the years,
both the 1inflation-proofing requirement and the earnings capacity of
the fund increase. Since the Permanent Fund earnings rate 1s project—
ed to exceed the inflation rate over this period of time, increasingly
larger contributions to the CBB reserve fund are possible, ranging
from $208 million in FY 86 to $501 million 1in FY 94. Notice that 1in
the final contribution year (FY 95), only $163 million need be contribut—
ed to the CBB reserve fund in order to reach the target (equal to the

1.5 times the appropriations of the preceding fiscal year). This
leaves $386 million to be distributed as Permanent Fund dividends in
that year. Once the need for contributions to the CBB reserve end,

the Permanent Fund dividend program would be restored to substantially
higher levels.

A mean revenue projection of Permanent Fund earnings used to fund
cash-based budgeting is presented in Appendix F. The major difference
between the mean forecast and the 30th percentile forecast is that a
longer contribution period is required under the mean forecast assump—
tion. Under the mean forecast, cash-based budgeting would not be pro—
jected to begin until FY 98.

To summarize the effects of using Permanent Fund earnings as a source
of funds foi cash-based budgeting, the following points can be made:

e Cash-based budgeting could be fully funded from Permanent Fund
earnings (after inflation-proofing the Permanent Fund principal)
by FY 96 under a 30th percentile revenue forecast, or by FY 98
under a mean revenue forecast.

e Unlike the General Fund source of contributions to cash-based
budgeting, the Permanent Fund earnings approach has the advan—
tage that the level of General Fund appropiations would not be
diminished by $300 to $400 million per year.

e The major disadvantage of the Permanent Fund earnings source for
funding cash-based budgeting 1is that the dividend distribution
program would be eliminated over the 9 to 1ll-year CBB reserve
contribution period.

New Or Higher Taxes. In their quarterly publication, Revenue Sources,
the Department of Revenue distinguishes between two broad classes of
tax revenues: petroleum taxes and nonpetroleum taxes. Considering

that nearly 85 percent of total State revenues come from petroleum
taxes and royalties, it is conceivable that additional revenues, suf—
ficient to meet the necessary contributions for the CBB reserve fund,
could be raised through increased petroleum taxes. The political
feasibility of raising petroleum taxes 1is, on the other hand, a matter
of considerable conjecture, especially 1in light of the Congressional
debate over the need to place a limit on the ability of petroleum
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Other partial funding options for cash-based budgeting include various
forms of front-end funding for the CBB reserve:

e A General Fund appropriation such as the $300 million grubstake
described earlier in this chapter.

e The Permanent Fund wundistributed 1income account balance of
$353.8 million (June 30, 1983 audited figure).

The rainy day fund with a June 30, 1983 balance of $316 million.

Other State funds such as the Public Employees®™ and Teachers®

Retirement Funds are comparatively large sources of funds thd

could be invested 1in the cash-based budgeting program. The
State contributions to cover the unfunded liabilities of the
Public Employees®™ and Teachers®™ Retirement Funds could be re—
duced from the present level with the corresponding savings

available for CBB reserve deposits.

These possible funding alternatives are mentioned here to provide a
more complete picture of the many funding methods potentially avail—
able for cash-based budgeting. These sources will not be the subject of
further analysis in this report.
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Obviously, as the Permanent Fund continues to grow over .the years,
both the inflation-proofing requirement and the earnings capacity of
the fund 1increase. Since the Permanent Fund earnings rate is project—
ed to exceed the inflation rate over this period of time, increasingly
larger contributions to the CBB reserve fund are possible, ranging
from $208 million in FY 86 to $501 million 1in FY 94. Notice that in
the final contribution year (FY 95), only $163 million need be contribut—
ed to the CBB reserve fund in order to reach the target (equal to the

1.5 times the appropriations of the preceding fiscal year). This
leaves $386 million to be distributed as Permanent Fund dividends in
that year. Once the need for contributions to the CBB reserve end,

the Permanent Fund dividend program would be restored to substantially
higher levels.

A mean revenue projection of Permanent Fund earnings used to fund
cash-based budgeting is presented in Appendix F. The major difference
between the mean forecast and the 30th percentile forecast is that a
longer contribution period is required under the mean forecast assump—
tion. Under the mean forecast, cash-based budgeting would not be pro—
jected to begin until FY 98.

To summarize the effects of using Permanent Fund earnings as a source
of funds for cash-based budgeting, the following points can be made:

e Cash-based budgeting could be fully funded from Permanent Fund
earnings (after inflation-proofing the Permanent Fund principal)
by FY 96 under a 30th percentile revenue forecast, or by FY 98
under a mean revenue forecast.

e Unlike the General Fund source of contributions to cash-based
budgeting, the Permanent Fund earnings approach has the advan—
tage that the level of General Fund appropiations would not be
diminished by $300 to $400 million per year.

e The major disadvantage of the Permanent Fund earnings source for
funding cash-based budgeting 1is that the dividend distribution
program would be eliminated over the 9 to 1l-year CBB reserve
contribution period.

New Or Higher Taxes. In their quarterly publication, Revenue Sources,
the Department of Revenue distinguishes between two broad classes of
tax revenues: petroleum taxes and nonpetroleum taxes. Considering

that nearly 85 percent of total State revenues come from petroleum
taxes and royalties, it is conceivable that additional revenues, suf—
ficient to meet the necessary contributions for the CBB reserve fund,
could be raised through increased petroleum taxes. The political
feasibility of raising petroleum taxes 1is, on the other hand, a matter
of considerable conjecture, especially in light of the Congressional
debate over the need to place a limit on the ability of petroleum
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producing states to increase oil production taxes. Further analysis
of this CBB reserve funding option is beyond the scope of this report.

The potential for funding cash-based budgeting by raising existing

nonpetroleum taxes is also questionable but for a different reason.

Unlike petroleum taxes, nonpetroleum taxes make up such a small por—
tion of total State revenues that only massive increases 1in tax rates

would produce a sufficient amount of additional revenue to cover the

cost of funding a CBB reserve fund. Given the January 1984 Department

of Revenue estimate of all nonpetroleum tax revenue at about $131 mil —
lion, tax rates would have to be three or four times higher than exist—
ing rates in order to meet CEB reserve contribution requirements of

between $300 million and $420 mil-lion per year. It appears unlikely

that nonpetroleum tax bases could sustain such high increases in tax

rates.

A more promising possibility for funding cash-based budgeting would be
through the 1imposition of a new tax or the resurrection of an old tax
such as the individual income tax (repealed in 1980). Although deserv—
ing of careful analysis in order to produce an accurate measure of the

potential of a newly imposed State individual income tax, a rough esti—
mate based on earlier data collections wou;d pl ice the revenue generat—
ing potential of this tax in the vicinity of $,36 million for FY 85.14
Ignoring the obvious political considerations, a reinstated individual

income tax appears to have sufficient revenue generating potential to
fund cash-based budgeting by FY 94.

Combination Of Revenue Sources. A simple alternative to relying on a
single source of revenues for the funding of cash-based budgeting is to

combine sources. A combination of General Fund unrestricted revenues,

Permanent Fund earnings, and revenues from a reinstituted State indi—
vidual 1income tax would clearly be sufficient to cover the funding

requirements of cash-based budgeting, based on the preceding analysis.

A combination source approach to cash-based budgeting would have the

decided benefit of mitigating the impact of CBB reserve contributions

on the capital budget or the Permanent Fund dividend program inherent

in programs which rely solely on a single revenue source such as General

Funds or Permanent Fund earnings.

I"This estimate was reported in an April 20, 1982, memorandum from the
Research Section of the Department of Revenue entitled "Alternative
Means of Increasing Nonpetroleum Revenues."
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Other partial funding options for cash-based budgeting include various
forms of front-end funding for the CBB reserve:

A General Fund appropriation such as the $300 million grubstake
described earlier in this chapter.

e The Permanent Fund wundistributed 1income account balance of
$353.8 million (June 30, 1983 audited figure).

e The rainy day fundwith a June 30, 1983 balance of $316 million.

e Other State funds such as the Public Employees®™ and Teachers”®
Retirement Funds are comparatively large sources of funds that
could be invested in the cash-based budgeting program. The
State contributions to cover the unfunded [liabilities of the
Public Employees®™ and Teachers®™ Retirement Funds could be re—
duced from the present Ilevel with the corresponding savings
available for CBB reserve deposits.

These possible funding alternatives are mentioned here to provide a
more complete picture of the many funding methods potentially avail—
able for cash-based budgeting. These sources will not be the subject of
further analysis in this report.
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CHAPTER THREE

NEAR-TERM IMPLEMENTATION OF CASH-BASED BUDGETING

Two methods by which cash-based budgeting could conceivably be imple—
mented soon after voter approval are by a loan from the Permanent Fund
and by bonding. Since the Alaska Constitution (Article 9, Section 8)
presently prohibits the State from incurring debt except for voter
approved capital construction projects, both the Permanent Fund loan
and bonding methods of funding cash-based budgeting would require the
passage of Constitutional amendments.

Under either option, the reserve required for initiation of cash-based
budgeting for FY 86 is $4,829 billion as shown in Table 7. With a
reserve fund of this size, the FY 86 budget could be prepared with
appropriations limited to the amount of vrevenues collected in the
previous calendar year (1984). Beginning with the FY 86 budget, appro—
priations would have to be made each year to service the $4,829 billion
debt owed either to the Permanent Fund or to the bond buyers.

Table 7
Cash-Based Budgeting Reserve Fund Requirements
(for CBB start-up on any fiscal year through FY 90)

Fiscal Projected Revenues CBB Reserve Requirement*
Year ($millions) ($mi 1l ions)

1986 $3,365 $4,829

1987 3,729 5,048

1988 3,711 5,594

1989 4,068 5,567

1990 3,880 6,102

*Reserve requirements for near-term start-up of cash-based budget—
ing are equal to 1.5 times the appropriations of the preceding
fiscal year. Appropriations are assumed to equal revenue projec—
tions.

Source: Department of Revenue 30th percentile forecast (Jan. 1984).

Prepared by: House Research Agency
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Permanent Fund Loan

Except for problems associated with the liquidity of Permanent Fund
investments, the Permanent Fund principal provides a potential source
of funds for initiation of cash-based budgeting.15 A recent Depart—
ment- of Revenue forecast projects a $5.3 billion balance in the Perma—
nent Fund at the beginning of FY 86. This means that the required
loan to cheCBB reserve fund would nearly exhaust the investmentpoten—
tial of the Permanent Fund.

An immediate question is what would this do to Permanent Fund dividend
distributions. Assuming that the interest rate on the loan were allow—
ed 1,0 float from year to year at the average rate of return of all
other Permanent Fund investments, the effect would be negligible. In
this vein, the CBB reserve fund loan can be thought of as just another
investment of Permanent Fund principal, anticipated to provide a reason—

able rate of return. Since the dividends are dependent only on the
total earnings of thePermanent Fund investments, and not on the bal—
ance in the fund, the annual dividends would remain unchanged.

A schedule of estimated loan repayments to the Permanent Fund once
cash-based budgeting begins is shown in Table 8. This repayment sched—
ule assumes monthly payments at an interest rate on the upaid balance
of 10 percent per annum.16

151t is likely that some Permanent Fund investments would not be immedi—
ately convertible to the cash-based budgeting reserve. The full CBB
reserve requirement may not be available for 2 to 3 years. Consequent—
ly, the FY 86 CBB implementation presented above should be thought of
as the most optimistic case, especially when it is noted that with
each year delay, the CBB reserve requirement grows as shown in Table
7.

160fficials of the Alaska Permanent Fund Corporation have expressed the
point of view that a 10 percent rate of return on a loan to fund cash-
based budgeting 1is too low in comparison to the rate that would be
expected on the open market. They suggest that a true market rate of
12.5 to 13 percent 1is more appropriate for an investment of compar—
able risk to the CBB reserve loan. With market interest rates, the
annual debt service on a Permanent Fund loan would be increased by
about $84 million assuming a 7-year loan maturity.



NEAR-TERM IMPLEMENTATION

Table 8
Cash-Based Budgeting
Annual Permanent Fund Loan Repayments Beginning FY 86
(millions of dollars)

Repayment Annual GF Contribution
Period Final Annual Debt Service Beyond Added Earnings
(years) Payment To Permanent Fund Capacity of General Fund

6 FY o1 $1,073.5 $591
7 FY 92 962.0 479
3 FY 93 m 879.3 396
9 FY 94 815.8 333
10 FY 95 765.8 283

Prepared by: House Research Agency

Assuming a 10 percent rate of return on investments, a Permanent Fund
loan of $4,829 billion to the General Fund would increase the earnings
capacity of the General Fund by $482.9 million. Consequently, $482.9
million of the annual debt service can be covered by the increased Gen—
eral Fund earnings. The remaining debt service for various loan matur—
ities is shown in the Jlast column of Table 8. These residual debt
service amounts can reasonably be compared to the annual General Fund
contributions to the CBB reserve discussed earlier under the deferred
implementation option to cash”based budgeting.

A serious drawback to the Permanent Fund loan approach 1is the precedent
that such a use of the Permanent Fund principal would set. The Alaska
Constitution makes no prescriptions for the use of the Permanent Fund
with respect to State government budgeting practices. The only refer—
ence to uses of the fund relate to constraints on the type of invest—

ments of Permanent Fund principal ("... the prinicpal of which shall
be used only for those income-producing investments specifically desig—
nated by law ..." [Article IX, Section 15]).

A loan from the Permanent Fund to the CBB reserve fund could be viewed
as a simple transfer of money from one of the State"s pockets to an—
other. It is more likely, however, that the bond market would view
such a loan as general obligation debt of the State. Consequently, a
$4,829 billion debt to the Permanent Fund would eliminate further debt
capacity (for capital construction projects) during the entire period
that the Permanent Fund loan was being repaid.

Moreover, there would be a serious threat that the State®s bond rating

would drop from the current AA rating to A or A-. This fI11 in the
State®s bond rating would affect all State agencies which rely on bond
sales for program operations. Consequently, agencies such as the
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NEAR-TERM IMPLEMENTATION

Alaska Housing Finance Corporation, the Alaska Power Authority, the
Alaska Industrial Development Authority, the Municipal Bond Bank, etc.,
would find themselves paying a higher interest rate ori all bonds sold
during the Permanent Fund loan repayment period.

The Permanent Fund Jloan approach to funding cash-based budgeting is
also potentially vulnerable to legal challenge under the “prudent
man rule.” According to AS 37.13.120, "the prudent-man rule as applied
to investments of the corporation means that 1in making investments
the board shall exercise the judgment and care...which an institutional
investor of ordinary prudence, discretion, and intelligence exercises
in the management of large investments..." ¢

Under this rule, an Alaskan resident or organization could challenge
the $4,829 billion Permanent Fund loan under the following considera—
tions:

e AS 37.13.120 (c) requires the Permanent Fund Corporation board
to "maintain a reasonable diversification among investments."
Clearly, a loan encompassing over 80 percent of total Permanent
Fund assets falls short of the diversification requirement.

» AS 37.13.120 (L)(1) permits in-state investments only when the
investments "have a risk level and expected yield comparable
to alternate investment opportunities.” A loan repayment to
to the Permanent Fund based on a market rote of 12.5 to 13
percent would presumably meet the yield requirement of this
section, while a lower rate could be construed as a subsidy to
the General Fund.

e Considering that the creation of the Permanent Fund was intended
to provide financial support to the State after oil revenues
are depleted, there is a considerable question as to whether a
loan to the State General Fund meets the test for comparable
risk to other investments. A Permanent Fund loan to the State
treasury 1is consequently a paradoxical investment policy since
the State®s ability to repay the loan is in large measure depend—
ent on oil revenues.

Bonding

An alternative to the Permanent Fund loan approach which potentially
offers an immediate or near-term start-up of cash-based budgeting 1is
the sale of bonds. Presumably, if $4,829 billion in bonds could be
sold to finance the CBB reserve fund, cash-based budgeting could be
started immediately, followed by a debt service plan very much like
the schedule considered for Permanent Fund loan repayment.
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The difficulty with the bonding approach is that the State"s debt capac—
ity may not be sufficient to accommodate the CBB reserve requirement of
$4,829 billion. According to a recent report, the State has presently
exhausted its capacity to incur further debt.17 The report suggests
that an additional $1.2 billion in debt could potentially be incurred
by the State through FY 90 only by doubling its current debt service to
revenue ratio. Recommendations against such an 1increase in the debt
service/revenue ratio were made in the report since the State"s AA
bond rating would be in jeopardy under such a move.

A further problem arises due to |Internal Revenue Service (IRS) con—
straints on tax-exempt bond sales which forbids financial arbitrage.
This means that revenues raised through tax-exempt”’bond sales may not
be reinvested at interest rates higher than those applying to th? sale
of the bonds. This restriction could seriously hamper the investment
alternatives of the General Fund balance and increase the rel/itlve
cost of this approach to cash-based budgeting.

Although the bonding alternative presents serious obstacles as a source
for full funding of cash-based budgeting, bonds could offer a means of
supplementing revenues from other sources. Aside from the sale of con—
ventional general obligation bonds, the State could potentially offer
up to $600 or $700 million in one-year revenue bonds at a 6 percent
tax-exempt rate. Revenue bonds would have to be repaid within one
year but offer a low-cost borrowing option for upfront funding. More—
over, IRS arbritrage restrictions are generally not strictly enforced
on revenue bond sales. This means that funds generated by this method
could conceivably be invested at higher market rates of around 12 or
13 percent.

In summary, although the Permanent Fund loan and bonding alternatives

offer the advantage of a near-term start-up of cash-based budgeting,

or the prospect of a relatively low-cost source for supplementary

front-end funds, they appear to present serious difficulties with

respect to the bonding capacity of the State and potential legal prob—
lems.

17See the August 1983 report prepared by Government Finance Research
Center (Municipal ~Finance Officers Association), Washington D.C.
entitled A Review of Debt Capacity and Debt Management for the State
of Alaska.

-47-



CHAPTER FOUR

THE FISCAL MANAGEMENT BENEFITS AND LIMITATIONS
OF CASH-BASED BUDGETING

The original intent of legislation proposing cash-based budgeting was
to create a budgeting system in which the revenues available for appro—
priation were known in advance of preparing the budget. With suffi—
cient revenues in the CBB reserve fund, appropriations can be limited,
under cash-based budgeting, to the total revenues actually collected

in the previous calendar year. In this way, the legislature will know
by the start of the session precisely how much money can be appropriated
in the budget that they will prepare. However, cash-based budgeting

is more than a simple mechanism for dealing with revenue uncertainty.

Prohibition Against Deficit Spending

At present, State law does not prohibit deficit spending in the manner
of the wvarious "balanced budget"™ laws enacted recently 1in other
states.18 Nevertheless, if cash-based budgeting were enacted by a
constitutional amendment, a very specific prohibition against deficit
spending would become part of State law. Deficit spending under
cash-based budgeting 1is prohibited because appropriations are limited
to cash on hand. The only exception to this prohibition against defi—
cit spending (which also applies to the contraction of State debt)
would be "for the purpose of repelling invasion, suppressing insurrec—
tion, defending the state in war, meeting natural disasters,..."

Fiscal Restraint

Cash-based budgeting 1is a device for instituting fiscal restraint in
the budgetary process in two ways. In the first case, because annual
appropriations of between $300 and $420 million would effectively be
taken off the top of the revenue stream, fewer funds would be available
for appropriation for other purposes during the years when contributions

18The Alaska Constitution (Article [IX, Section 8) does prohibit the
State from 1incurring debt except for the purposes of funding capital
improvements which have been approved by a majority of qualified vot—
ers. Furthermore, The Executive Budget Act (AS. 37.07.020 c) states
that "proposed expenditures may not exceed estimated revenues for
the succeeding fiscal year.™

—49-



BENEFITS AND LIMITATIONS

or debt service payments were being made.*9 Relative to Governor
Sheffield"s recommended capital budget for FY 85 tv.;aling about $1
billion (including the $300 million major projects fund), CBB reserve
fund contributions would represent roughly one-third of this annual
capital budget figure.

A second form of fiscal restraint provided by cash-based budgeting

relates to the delay between the time that a major revenue fluctuation

might occur and the point it which those revenues might be appropriated.

For example, if a major oil field would be expected to begin production

in the coming fiscal year, this might substantially increase the reve—
nues projected for that fiscal year. Unlike present budgeting prac—
tices, however, the legislature would be prohibited from raising

appropriations for the <coming fiscal year 1in anticipation of these

revenues, since under cash-basoi budgeting, appropriations are limited

to revenues collected in the prior calendar year.

Of course, one year later, the increased revenues caused by higher oil
production levels could be rolled into the budget for the following
fiscal year. Consequently, the form of fiscal restraint imposed by
cash-based budgeting has only a temporary effect created by delaying
access to revenues for one year.

CBB Effects On Declining Revenues

It is important to view cash-based budgeting 1in the larger context
of the long-term financial prospects of the State. The central ques—
tion from this perspective 1is how would cash-based budgeting affect
State finances in view of a projected revenue decline?

e Although cash-based budgeting resolves the "revenue uncertainty”
problem for budgeting purposes on a year-to-year basis, it does
not eliminate the considerable uncertainty concerning how the
State will budget "within its means" during a period of pro—
jected declining revenues.

190n the other hand, it should be realized that in addition to the capi—
tal projects potentially foregone as a consequence of annual contribu—
tions to the CBB reserve, there are the opportunity costs associated
with these foregone appropriations. Examples of these opportunity
costs include lost momentum in accelerating sectors of the fisheries,
mining, timber, coal, or tourism industries that might have come with
new harbors, highways, rairoad spurs, and airports, or increased loans
for businesses or resource enhancement. A slowing of efforts to up—
grade health standards across the State through upgraded water and
sewage systems, are other potential opportunity costs of funding a
cash-based budgeting system.
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e On the other hand, cash-based budgeting would mitigate the im—
pact of declining revenues by supplementing total revenues with
interest earnings on the CBB reserve balance. After cash-based
budgeting begins, the General Fund would be 1increased by the
transfer of the CBB reserve fund (projected to be about $4.5
billion by FY 94). Assuming an average investment earnings rate
of 10 percent, the General Fund should generate an additional
$450 million each year as a consequence of this transfer.

e During the period when contributions are being made to the CBB
reserve fund (FY 86 through FY 93), revenues available for ap-—
propriation would be diminished by the amount of annual contribu—
tions (between $300 and $420 million). This effective reduction
in revenues potentially makes government growth more difficult.
To the extent that government growth 1is curbed during the CBB
contribution period, the adjustment to a period of declining
revenues should require somewhat less drastic measures than would
be necessary if further growth were permitted.

e Should a dramatic drop in revenues occur during a single year,
cash -><ased budgeting would provide a one-year delay in the im—
pact of that decline before a fiscal adjustment would have to
be made. Under cash-based budgeting, revenues must accumulate
in the General Fund over a full calendar year before they are
made available for appropriation, thus providing a cushion of
time in which to react to changes in revenue trends. However,
the effect of a dramatic fall 1in revenues cannot be avoided
under cash-based budgeting, only deferred for one year.

e As a savings account to mitigate the impact of declining reve—
nues in the future, cash-based budgeting offers little that is
not offered by the Permanent Fund. Moreover, the earnings rate
on funds set aside by cash-based budgeting may not match the
rate possible on 1investments of the Permanent Fund. In the
event that revenues fell sharply over a period of a few years,
funds reserved under cash-based budgeting would have to be
readily available to cover previously made appropriations of
these funds. Consequently, investments of cash-based budgeting
reserve funds must remain fairly liquid for this purpose, which
means that the investment options of CBB funds and possible
rates of return would be somewhat [limited 1in comparison to
Permanent Fund investments.

e The only advantage of cash-based budgeting over the Permanent
Fund for this purpose 1is that the budgetary support function
would presumably be more clearly spelled out in the enacting
Constitutional provisions of cash-based budgeting.
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Uncertainty In The Allocation Process

Knowing exactly how much money is available for appropriation each year
is different from the task of allocating available funds. Even though

the size of the pie will be known under cash-based budgeting, the prob—
lems of dividina up the pie will still require difficult political

decisions. For local governments and school districts, which rely on
State appropriations to finalize their budgets, uncertainty over reve—
nues would remain until the legislative allocation process is complete.

This source of revenue uncertainty will become an increasing problem
for local jurisdictions during a period of declining revenues as a
consequence of 1increasingly intense competition among contenders for
a piece of the budget pie.

The Constitutional provision (Article 11X, Section 16) which stipulates
that no less than one-third of the total annual appropriation must be
reserved for capital projects and loans introduces additional alloca—
tion uncertainty under cash-based budgeting. During the years when
General Fund contributions are being transferred into the CBB reserve
fund, the remaining revenues available for appropriation are conse—
quently diminished by the amount of the contribution. As total State
revenues begin to decline around 1990, it is possible that the Consti—
tutional constraints on the allocation of total appropriations may
cause part of the burden of funding the CBB contribution to be borne
by the Operating Budget since one-third of the total funds are reserved
for the Capital Budget and loans.

Revenue Stability - Smoothing

With the start of cash-based budgeting, an element of revenue stability
would be introduced to the extent that revenues needed to cover future
appropriations will be "in the bank." However, cash-based budgeting
would do nothing to smooth out an erratic revenue stream (including both
sharp increases and dramatic drops) since revenues would presumably be
appropriated at the same level in which they were received 18 months
earlier.

The cash-based budgeting program outlined in this report could be modi—
fied so that appropriation levels would follow smooth trends. The

appropriation level could be tied to an average of revenues estimated

for several years into the future. On the other hand, the appropriation

level could be a function of the average appropriations over the past

several years. Unfortunately, both smoothing techniques present sub—
stantial problems:

e When tied to an estimated average of future revenues, the smooth—
ing technique defeats the purpose of cash-based budgeting, which
is to eliminate the need to base budget preparation plans on
forecasts of future revenues.
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When based on the average of past appropriation levels, the
smoothing feature of cash-based budgeting fails to be effective
under declining revenues. During a period of declining revenues,
the average of past appropriations will always be higher than
the amount of revenues available for appropriation in the coming
budget year (if one assumes that all revenues are appropriated

each year). In this instance, no smoothing will occur since the
appropriation level each year will exactly track the revenues
received.

Cash-Based Budgeting As An Expenditure Limitation20

The expenditure limitation concept inherent in cash-based budgeting is
simply that appropriations are limited to cash on hand (revenues actual—
ly collected during the prior calendar year). Therefore, cash-based
budgeting does not limit expenditures in the conventional sense. Ex—
penditure limitation measures normally constrain appropriations to a
level adjusted to account for changes in demand for government services
(changes in population) and for changes in the cost of goods and serv—
ices used by government (inflation). By contrast, the expenditure
limit imposed by cash-based budgeting is simply bound to increases or
declines in total State revenues which are in turn predominately depend—
ent on changes in the price and production level of petroleum.

The Role of Cash-Based Budgeting in Fiscal Management

The potential for cash-based budgeting to serve as a fiscal management

tool for addressing the concerns of deficit spending, fiscal restraint,

expenditure limitation, vrevenue stability and the uncertainty of bud—
geting in a period of declining revenues has been outlined in this

chapter. However, the concept of fiscal management requires an analysis

of long-term budgeting considerations that should be a companion to

this analysis of cash-based budgeting.

A conclusion which can be drawn from this report 1is that a compre—
hensive fiscal management analysis which examines all of the manage—
ment tools at the State®s disposal should be undertaken.

20Tho concept of cash-based budgeting as an expenditure limitation
mechanism discussed here relates only to those characteristics inher—
ent in the concept of cash-based budgeting. CS HJR 39 contains two
expenditure limitation provisions which differ from the concept
described here. One of these provisions addresses the conventional
link to population and inflation changes.
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Appendix A

LEGISLATIVE INTEREST IN CASH-BASED BUDGETING

Legislative interest in cash-based budgeting 1in recent years has cen—
tered around two bills: HB 477 (1979) and HJR 39 (1983). These 1initio
atives came 1in response to considerable legislative concern over the
turmoil surrounding the budgetary procepc. resulting from unprecedented
volatility in revenue forecasts.

HB 477

As early as 1979, legislation was 1introduced to implement a forward

funding plan. The bill would have established a "budget and appropria—
tions reserve account”™ and required annual appropriations to this

account equal to 15 percent of the average gross receipts of the General

Fund. These appropriations would have been required from 1980 until

1986, when the budget and appropriations <Teserve account would have
been roughly equal to the prior year"s budget. Beginning with FY
87, this account would lapse into the General Fund and the budget from
that point on would have been based on revenues collected during the
previous fiscal year.

HB 477 made 1little progress during the 1979 session, but by FY 82,

interest in forward funding had revived when nearly 90 percent of the

State®s revenues were generated by levies on oil and gas production

and the volatility of oil prices resulted in substantial uncertainty
over future State revenues. In the three-month period from December
1981 to March 1982, the Department of Revenue forecast of FY 83 petro—
leum revenues fell nearly 40 percent from $3.6 billion to $2.2 billion.

This unexpected, large drop in forecast revenues forced the legislature

and the administration to make major, rapid vrevisions and spending

reductions in the FY 83 budget. In addition, $1 billion in FY 82
special Permanent Fund contributions was deferred to avoid a deficit
in that year.

The unexpected decline in revenues and uncertainty over future income
at the State level was in turn felt throughout Alaska. Local govern—
ments, school districts and other organizations which receive major
State support found their funding levels difficult to predict until

the FY 83 budget was finally enacted.
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In order to provide more certain revenue forecasts for budget purposes,
the Department of Revenue modified its forecast presentation for FY 84
so that there would be only a 30 percent chance of revenues falling
lower than their forecasts. Before this change, the department had
issued forecasts which had a 50 percent chance of being too high. The
more conservative estimates are termed the "risk-adjusted forecastl by
the department, recognizing the substantial risk of lower oil prices
and revenues and the negative effects that unexpected revenue declines
have on the State budget process.*

In spite of the efforts of the administration to deal with the revenue
uncertainty problem, the legislature continued to search for a solution
which 1insures stability in the budgetary process.

HJR 39 (Cash-Based Budgeting)

The most recent legislative activity dealing with revenue uncertainty
came with the introduction of HJR 39 in March 1983. HJR 39 would place
a constitutional amendment to establish a cash-based budgeting system
on the November 1984 ballot. If approved by the vott."s, two new sec—
tions would be added to the Alaska Constitution. The Tfirst section
would establish an ™appropriation reserve fund"” and specify how the
reserve fund is to be used. The second section would require the legis—
lature to appropriate 15 percent of the General Fund revenues to the
appropriations reserve fund each year for seven years, from FY 86 to
FY 92. At the end of the seven-year period, the reserve would be
large enough to fund the State"s entire budget for the following year.

On July 1, 1992 (the start of FY 93), the transition to cash-based bud—
geting would be made, and only the amount of money contained in the ap—
propriations reserve fund as of this date could be spent during the fis—
cal year (certain exceptions would be made for wars, natural disasters
and other cases). After this date, all State revenues would be placed
in the reserve fund, and at the end of each succeeding fiscal year
the balance of the reserve fund would lapse into the treasury. HJR 39
made no mention of the investment of reserve fund holdings or of the
disposition of interest earnings resulting from the investments.

Using the Department of Revenue January 1984 revenue projections,
the provisions of HIJR 39 are translated into dollar terms on Table Al.

Two projections of the implications of HJR 39 are shown; one for the
30th percentile revenue projection and another for the mean revenue

*Most other governments rely on 50th percentile revenue projections for
budget purposes.
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projection. Notice that the cash-based budgeting (CBB) reserve contri—
butions are shown in the far right column, with the reserve fund totals
indicating the funds available for expenditure when cash-based budget—
ing commences in FY 93. Specifically, under the provisions of HJR
39, $3,779 billion will be available for expenditure in FY 93 assuming
a 30th percentile revenue forecast, while $4,249 billion would be
available in the CBB reserve fund assuming a mean revenue Tforecast.
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HJR 39 RESERVE FUND CALCULATIONS
(aillions of dollars)
Unrestricted 4-Year 15 Percent
6eneral Fund Having Average Revenue
Revenues Contribution
4,174
3,624
3,233
3,219
3,365 3,563 534
3,729 3,360 504
3,711 3,387 508
4,068 3,506 526
3,880 3,718 558
3,582 3,847 517
3,536 3,810 572
3,405
(Based On A 30th Percentile Revenue Projection)
4,174
3,625
3,331
3,432
3,697 3,641 546
4,170 3,521 528
4,278 3,658 549
4,848 3,894 584
5,077 4,248 637
4,886 4,593 689
4,828 4,772 716
4,947
(Based On A (lean Revenue Projection)

3,779 (Total)

4,249  (Total)
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HJR 39 requires that contributions to the reserve fund begin in FY 86 and continue for 7 years.
The reserve fund contributions are calculated as 15Z of the average revenues froa the 4 preced—
No provisions are aade for investaent earnings on the reserve fund balance.

ing years.

-59-

1fc8S*:



Original sponsors: itayoa, Abood
3arnes, at a

IK THE HOUSE BY THE STATE AFFAIRS COMMITTEE
CS FOR. HOUSE JOINT RESOLUTION NO. 39 (State Affairs)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
Proposing amendments Co tha Conscicucion
of tha Scata of Alaska creating an
appropriation reserve fund and Uniting
increases 1in appropriations.
3E IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article IX, sec. 16, Constitutionof the Statu of Alaska,
is repealed and reuuacted co read:

SECTION 16. APPROPRIATION  LIMITATIONS. Except for appropria—
tions to the Alaska perwenone fund and appropriations required to pay
the principal and interest on general obligation bonds, appropriations
froa the treasury during a fiscal year nay not exceed the lessor or
the anount appropriated in the year this suction cakes effect adjusted
tor cho cumulative: inflation and population growth or (Incline as
defined by Law or 95 percent of the unrestricted revenuo of tha stato
for the previous calendar year. An appropriation in excess of this
limit way not be wada unless a stateof emergency Is declarud bv the
governor as provided by law.

* Sec. 2. Article 1IX, Constitution of the Statn of Alaska, 1is u".aended
by adding a now section to read:

SECTION 17. APPROPRIATION RESEP.V2 FUND. An appropriation ra-
aerve fund ts established. Appropriations nay not be uade from the
appropriation reserve fund uxceoc for r.ho purpose of recalling inva-
Jion, suppressing insurrection, defending the state 1in war, meeting
natural disasters, or appropriations required co pay the princioul and
interest bn general obligation bonds. After June 30 of the year 1in

-1- CSHJR ~9(3A)
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which tha balance of Che appropriation reserve fund exceeds 1.5 times
che appropriations of unrcacrlcccd revenue In Che preceding fiscal
year, the balanca of Che appropriation reserve fund shall lapsa into
Che treasury, the balance of cha appropriation raaerve fund shall be
invested aC competitive national market races. All aarnings of Che
fund shall become part of Che principal of Che fund.

* Sec. 3. Article XV, Constitution of Che Stace of Alaska, 1is amended

by adding a new section to read:

SECTION 29. APPROPRIATION RESERVE FUND. Beginning JuLy 31,
1935, and continuing until June 30 of the year in which the balance of
the appropriation reserve fund exceeds 1.5 times the appropriations of
unrestricted revenue in the preceding fiscal year, an amount equal co
3.3 percent of the unrestricted revenue for each month, as determined
in accordance with this section, shall be transferred from cha trea—
sury .to the appropriation reserve fund on the first day of che
succeeding month. Any balance transferred co che appropriation
reserve fund wunder auction 30 or article XV snail reduce u, Che
balance transferred che amount required co bo transferred in a year bl
the provisions of this section but anexcess amount transferred may be
carried forward co reduce cha amount required tobe transferred in
anocner fiscal year.

* Sec. 4. Arciclo XV, Constitution of the Stace of Alaska, la amended
oy adding a new section to read:

SECTION 30. APPROPRIATION LIMITATIONS. After Juna 30. 1936, end
until June 30 of the year in which the balance of cno appropriation
reserve Tfund exceeds 1.5 tines tha appropriations of unrestricted
revenue 1in tha preceding fiscal year appropriations froa the crenoury
during a fiscal /ear, except for appropriations to cha Alaska perma—
nent fund and appropriations vraquirod to pay tha principal and

CSHJIR 39(3A) -2-
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interest on general obligation bonds, may not exceed che amount
appropriated in the year in which this section becomes effective by
more chan the cumulative Inflation and population growth or dsciine as
proscribed by law. An appropriation in excess of this limit may not
be made unless a state of emergency 1is declared by the governor as
provided by law. Ho less chan 25 percent of that portion of che
unrestricted ravanuo of the fitnco which has not bean appropriated as
allowed by this section shall bo transferred from the general fund to
cha appropriation reserve fund on the first day of each fiscal year
during the period defined in this section.

* Sec. 5. Section 1 of this amendment takes effect on July 1 of cha
year in which the balance in the appropriation reserve fund established In
sec. 2 of this amendment exceeds 1.5 clues che appropriations of unre—
stricted revenue in the preceding fiocal year.

* Sac. 6. The amondaencs proposed by this resolution shall be placed
before tho votora of cho irate at the next genttt”/il election in conformity
with art. XIIl, sue. 1, Constitution of the State of Alasku, And chu elec—

tion laws of the state.

CSHJR 39(3A)
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3/18/83
State Affairs

Intr/oduced:
Referred:
Finance

IN THE HOUSE

HOUSE JOINT RESOLUTION NO.

BY HAYES, ABOOD, BARNES,
BETTISWORTH, COWDERY, FLOOD,
LISKA, MARTIN, RINGSTAD,
UEHLING, WARD, LINDAUER

AND BUSSELL

39

IN THE LEGISLATURE OF THE STATE OF ALASKA

THIRTEENTH LEGISLATURE

BE

* Section 1. Article

IT RESOLVED BY THE LEGISLATURE OF THE

- FIRST SESSION

Proposing amendments to the Constitution

ed by adding a new section to read:

SECTION 17.

serve fund

preceding fiscal

is established.

of the State of Alaska <creating an

appropriation reserve fund.

STATE OF ALASKA:

IX, Constitution of the State of Alaska, 1is amend-
APPROPRIATION RESERVE FUND. An appropriation re-
After July 1, 1992, no money in excess of
the balance of the appropriation reserve fund at the <close of the
year shall be withdrawn from the treasury except for
invasion, suppressing insurrection, defending

the purpose of repelling

the State in war,

outstanding at the time this section becomes effective.

1992, all revenue of
reserve fund and the
lapse

* Sec. 2. Article XV,

meeting natural

into the treasury at the close of each succeeding fiscal

disasters, or redeeming indebtedness

After July 1,

the State shall be placed in the appropriation

balance of the appropriation reserve fund shall

year.

Constitution of the State of A]iska, is amended

by adding a new section to read:

SECTION 26.
First Session of the
First Session of the
annually appropriate
serve fund an amount

of the general fund,

For the purposes of this

APPROPRIATION RESERVE

FUND. Beginning with the

Fourteenth Legislature and continuing through the

Seventeenth Legislature, the legislature shall

from the general fund to the appropriation re-

equal to 15 percent of the average gross receipts

as determined in accordance with this section.

section, ‘"average gross receipts of the

-1- HIJR 39
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general. wkK»rid' is determined by dividing the total amount of money
deposited in the general fund and in special accounts within the
general fund (other than the appropriation reserve fund) from all
sources during the four fiscal years immediately preceding the current

fiscal year by four.
* Sec. 3. The amendments proposed by this resolution shall be placed
before the voters of the state at the next general election in conformity
8 with art. X111, sec. 1, Constitution of the State of Alaska, and the alec-

9 tion laws of the state.

HJR 39



Introduced: 4/25/79
Referred: Finance

BY HAYES,BARNES,BEIRNE,BETTISWORTH
BRANSON,CARNEY ,ELIASON,FREEMAN,
FULLER,HALFORD,HAUGEN ,HURLBERT.
MCKINNON,MALONE ,MARTIN ,METCALFE,
MILES,MILLER ,MONTGOMERY ,M0SS,
O"CONNELL.PHILLIPS,RANDOLPH AND

IN THE HOUSE ROGERS
HOUSE BILL NO. 477

IN THE LEGISLATURE OF THE STATE OF ALASKA

ELEVENTH LEGISLATURE - FIRST SESSION

A BILL
i JFor an Act entitled: "An Act relating to state fiscal procedures; and pro-
/1 viding for an effective date."

hEBE IT ENACTED BY THE LEGISLATURE C* THE STATE OF ALASKA:

* Section 1. INTENT. It is the intent of the legislature in establishing
Ithe budget and appropriations reserve account in this Act to provide a mech—
anism to eventually allow the state to prepare its annual budget based upon
revenues that have actually been received during the previous fiscal year
rather than basing it upon estimated revenues to be received during the
succeeding fiscal year. By placing a portion of the state®s annual receipts
into the budget and appropriations reserve account for each of the next seven
years, it 1is intended that the amount 1in the budget and appropriations
reserve account will be sufficient to cover all of the state®"s operating and
capital expenses for fiscal year 1987, thus allowing a transitional period in
which the receipts deposited in the general fund during fiscal year 1987 will
be available to meet the state"s operating and capital expenses for fiscal
y ;ar 1988.

* Sec. 2. AS 37.05 is amended by adding a new section to read:

Sec. 37.05.156. BUDGET AND APPROPRIATIONS RESERVE ACCOUNT. (@)
There 1is created as a special account within the general fund the budget
and appropriations reserve account,
(b) The legislature shall appropriate money from the general fund
to the budget and appropriations reserve account as provided in (c) of
this section. Amounts appropriated to the budget and appropriations

reserve account shall be treated as surplus of the general fund and

HB 477
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shall he invested in accordance with AS 37.10,070. Income from invest—
ment of the budget and appropriations reserve account shall be deposited
in the general fund.

(c) Beginning with the Second Session of the Eleventh Legislature
and continuing through the Second Session of the Fourteenth Legislature,
the legislature shall annually appropriate from the general fund to the
budget and appropriations reserve account an amount equal to 15 per cent
of the average gross receipts of the general fund, as determined 1in
accordance with this subsection. Each appropriation shall include a
provision stating that the amount appropriated to the budget and appro—
priations reserve account lapses into the general fund on July 1, 1986,
notwithstanding AS 37.25.010. For the purposes of this subsection,
"average gross receipts of the general fund" is determined by dividing
the total amount of money deposited in the general fund and in special
accounts within the general fund (other than the budget and appropria—
tions reserve account) from all sources during the four fiscal years
immediately preceding the current fiscal year by four.

Sec. 3. AS 37.07.020(a) 1is amended to read:

(a) The governor shall prepare and submit to the legislature
before the fourth legislative day a budget for the succeeding fiscal
year which shall cover all estimated receipts, including all grants,
loans, and money received from the federal government, and all proposed
expenditures of the state government. The budget shall be accompanied
by a general appropriation bill to authorize the proposed expenditures,
and a bill or bills covering recommendations in the budget for new or
additional revenues. After July 1, 1986, the budget shall also be

accompanied by a statement of all receipts, including all grants, loans

and money received from the federal government, deposited in the general.

fund during the previous fiscal year.
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* Sec. 4. AS 37.07.020(c) 1is amended to read:
(c) Before July 1, 1985, proposed [PROPOSED] expenditures may not

exceed estimated revenues for the succeeding fiscal year. Between
July 1, 1985 and July 1, 1986, proposed expenditures may not exceed
estimated revenues for the succeeding fiscal year excluding the amount
lapsed into the general fund from the budget and appropriations reserve
account under AS 37.05.156(c). Between July 1, 1986 and July 1, 1987,
proposed expenditures may not exceed the amount lapsed into the general
fund from the budget and appropriations reserve account under AS 37.05.-
156(c).- For fiscal years beginning after June 30, 1987, proposed expen—
ditures may not exceed the amount of revenues deposited in the general
fund in the preceding fiscal year. The expenditures proposed 1in the
six-year capital improvements program and financial plan shall not
exceed the estimated revenues and bond authorizations passed and
proposed.

* Sec, 5. This Act takes effect July I, 1979.



Fiscal

Year Noiinal $§
1984 3,233
1985 3,219
1986 3,365
1987 3,729
1988 3,711
1989 4,068
1990 3,880
1991 3,582
1992 3,536
1993 3,405
1994 3,290
1995 3,195
1996 3,033
1997 3,092
1998 3.159
1999 3,213
2000 3,245

Noninal dollar revenue forecasts are Departnent of Revenue projections released January, 1984.
FY 84 Operating Budget =1.§2,057 aillion

30th Percent. Rev.Proj.
FY 84§

3,233
3,037
2,995
3,131
2,939
3,040
2,735
2,382
2,219
2,015
1,837
1,683
1,507
1,450
1,397
1,341
1,217

Discount Factor assuies
FY 84 $ revenue projection = noiinal asount x discount factor.
FY 84 $ excess revenues = revenues (84$) - Operating Budget.

Noiinal § excess revenues = FY 84 § excess revenues / discount factor.

STATE REVENUE FORECAST IN NOMINAL AND FY 84 DOLLARS

FY 84 §

1,176
980
938

1,074
882
983
678
325
162
-42

-220
-374
-550
-607
-660
-716
-780

Appendix B

(millions of dollars)

Excess Revenues
Noiinal $

1,176
1,039
1,054
1,279
1,114
1,315
962
489
257
-70
-394
-710
-1,106
-1,295
-1,492
-1,717
-1,980

inflation rate.

Mean Rev. Proj.

Noiinal $

3,331
3,432
3,697
4,170
4,278
4,848
5,077
4,886
4,828
4,947
4,995
4,762
4,632
4,886
4,992
5,056
5,131

FY 84 §

3,331
3,238
3,290
3,501
3,389
3,623
3,579
3,249
3,029
2,928
2,789
2,509
2,302
2,291
2,208
2,110
2,020

Excess revenues

FY 84 §

1,214
1,181
1,233
1,444
1,332
1,566
1,522
1,192
972
81
732
452
245
234
151
53
=37

Noninal

1,274
1,252
1,386
1,720
1,681
2,095
2,159
1,793
1,549
1,472
1,311
857
493
499
341
126
-94

Discount
$ Factor

1.000
0.943
0.890
0.840
0.792
0.747
0.705
0.665
0.627
0.592
0.558
0.527
0.497
0.469
0.442
0.417
0.394
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Appendix C
YEAR-END GENERAL FUND UNAPPROPRIATED BALANCE CONTRIBUTION

Of the three cash-based budgeting contribution mechanisms, the percent—
age of the year-end General Fund unappropriated balance is the most

difficult to model. A presumption could be made that on the average,

the amount contributed to the CBB reserve under this mechanism is roughly

equal to the difference between the Department of Revenue mean forecast

and their 30th percentile revenue forecast. This estimate is possible

if the legislature consistently budgeted using the 30th percentile

forecast as an appropriation ceiling. However, it must be recognized

that the 30th percentile forecast and the mean forecast tend to con—
verge as the projection period shortens.

For example, by comparing the 30th percentile and mean forecasts shown
in Appendix B, one can see that the forecasts for FY 84 ($3,233 and
$3,331 mil lion respectively) differ by only 3 percent. However, the
forecasts for FY 2000 ($3,245 and $5,131 million respectively) differ
by 58 percent. Put simply, the closer one- gets to a forecast period,
the greater the certainty that one can have over the revenue estimate
for that year.

Taken one year at a time, the difference between the 30th percentile
and mean forecasts made by the Department of Revenue should be fairly
small, resulting in a modest General Fund balance on the average from
which a percentage contribution to the reserve can be made. The most
that can be said is that contributions from this mechanism could poten—
tially cause the size of the CBB reserve fund to grow sufficiently
large so that cash-based budgeting could be started one year earlier
than it otherwise would.

For example, assuming that on the average, the actual revenues received
exceeded the level of appropriations each year by about 5 percent, a
L" percent contribution of unappropriated General Fund balance would
add approximately $45 million each year to the CBB reserve fund. Over
an eight-year contribution period, this mechanism would have an impact
on the reserve fund roughly equivalent to the $300 million grubstake
contribution shown in Table 4.
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Appendix D

Scenario 1

THE GENERAL FUND AS A REVENUE SOURCE FOR CASH-BASED 6UDBETINE
Based "ia Kean  Revenue Projection
(willions of dollars)

DOR Revenue  Potential General General
iscal  Revenue Under  Expenditure Fund Fund ....Cash-Based Budgeting Reserve Fund.
Year  Forecast (BB Level Earnings  Balance Contributions  Earnings Balance
1981 3,769 3,769 201 2,010
1982 4,174 4,174 254 2,540
1983 3,625 3,625 266 2,660
1984 3,331 3,331 350 3,000
1985 3,432 3,432 250 2,500
1986 3,697 3,316 3,316 259 2,590 380.8 18 399
1987 4,170 3,740 3,740 288 2,880 429.5 62 890
1988 4,278 3,837 3,837 288 2,880 440.6 114 1,445
1989 4,848 4,349 4,349 318 3,180 499.3 175 2,119
1990 5,077 4,554 4,554 301 3,010 522.9 247 2,889
1991 4,886 4,383 4,383 275 2,750 503.3 326 3,718
1992 4,828 4,331 4,331 270 2,700 497.3 413 4,628
1993 4,947 4,437 4,437 258 2,580 509.5 509 5,646
1994 4,995 4,481 4,481 247 2,470 514.5 615 6,776
1995 4,762 5,419 4,971 (693 9,584
1996 4,632 5,297 5,207 887 9,534
1997 4,886 5,570 5,358 909 9,776
1998 4,992 5,700 5,434 937 10,083
1999 5,056 5,717 5,635 952 10,245
2000 5,131 5,864 5,739 965 10,380

@ @ ©) @ ©) ) 0 ® o

.
Departaent of Revenue January, 1984 revenue projection.
Revenues after effects of cash-based budgeting prograa. During the CBB reserve contribution period,
revenues (coluan 3) are equal to DOR projections ainus annual CBB contributions. Starting with the
First cash-based budgeting year, revenues (coluan 3) are equal to DOR projections plus additional
earnings which accrue to the general fund as a result of transferring the CBB reserve fund halance to the
general fund.
Expenditure levels are presently liaited to projected revenues (ignoring the Constitutional appropri—
ation liait). Beginning Hith the first cash-based budgeting year, expenditures will be liaited to the
revenues collected in the previous calendar year.
General fundearnings are DOR projections upto the start of cash-based budgeting, at which point the
general fund earningswill be augiented due to the increased earnings capacity of the general fund froa
that point on into the future.
Beginning with the first cash-based budgeting year, the general fund balance is substantially increased
by the transfer of the CBB reserve fund.
Reserve fund earnings are calculated at a 10percent annual interest rate expounded aonthly.
The earningsrate of the CBB reserve fund iscoapounded aonthly using a 107. annual interest rate.

This projection is based on a general fund unrestricted revenue contribution of 10.3 percent.
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Scenario 2

THE GENERAL FUND AS A REVENUE SOURCE FOR CASH-BASED BUOGETING
Based on a Mean  Revenue Projection

. (*iilions of dollars) ..

DOR Revenue  Potential General General
iscal  Revenue Under  Expenditure Fund Fund ....Cash-Based Budgeting Reserve Fund....
Year  Forecast CBB Level Earnings  Balance Contributions  Earnings Balance
1981 3,769 3,769 201 2,010
1982 4,174 4,174 254 2,540
1983 3,625 3,625 266 2,660
1984 3,331 3,331 300 3,000
1985 3,432 3,132 3,132 250 2,500 300.0 15 315
1986 3,697 3,368 3,368 259 2,590 329.0 48 693
1987 4,170 3,799 3,799 288 2,880 371.1 90 1,154
1988 4,278 3,897 3,897 288 2,880 380.7 139 1,673
1989 4,848 4,417 4,417 318 3,180 431.5 196 2,300
1990 5,077 4,625 4,625 301 3,010 451.9 262 3.014
1991 4,886 4,451 4,451 275 2.750 434.9 336 3,785
1992 4,828 4,398 4,398 270 2,700 429.7 417 4,631
1993 4,947 4,507 4,507 258 2,580 440.3 506 5,577
1994 4,995 4,550 4,550 247 2,470 444.6 605 6,627
1995 4,762 4,338 4,338 236 2,360 423.8 714 7,765
1996 4,632 5,384 4,879 974 10,490
1997 . 4,886 5,694 5,073 1,033 11,141
1998 4,992 5,826 5,539 1,063 11,469
1999 5,056 5,903 5,760 1,078 11,632
2000 5,131 5,990 5,865 1,001 11,767

@ @ @) @ ©) ©) 0 @ ©

Departaent of Revenue January, 1904 revenue projection.

Revenues after effects of cash-based budgeting prograa. During the CBB reserve contribution period,
revenues (coluan 3) are equal to DOR projections ainus annual CBB contributions. Starting with the
first cash-based budgeting year, revenues (coluan 3) are pqual to DOR projections plus additional
earnings which accrue to the general fund as a result of transferring the CBB reserve fund balance to the
general fund.

Expenditure levels are presently United to projected revenues (ignoring the Constitutional appropri-—
ation liait). Beginning with the first cash-based budgeting year, expenditures Hill be liaited to the
revenues collected in the previous calendar year

General fund earnings are 00R projections up to the start of cash-based budgeting, at which pointthe
general fundearnings will be engaented due to the increased earnings capacity of the general fund froa
that point on into the future.

Beginning with the first cash-based budgeting year, the general fund balance is substantially increased
by the transfer of the CBB reserve fund.

Reserve fund earnings are calculated at a 10 percent annual interest rate coapounded aonthly.

The earningsrate of the CBB reserve fund is coapounded aonthly using a 10X annual interest rate.

This projection is based on a general fund unrestricted revenue contribution of 8.9 percent.

A

Yrubstake ” contribution is assuaed in this projection for FY 85 in the aaount of * 300 -Billion.
-76-



Appendix E

THE EFFECTS OF DECLINING REVENUES ON STATE OPERATING COSTS

It is unknown at this time what effects projected revenue declines
in the 1990s will have on the State Operating Budget. Obviously,
the impact of declining revenues on the Operating Budget will depend
on the severity of actual drops in petroleum revenues N,t will also
depend on the availability of supplementary revenue sources such as
Permanent Fund earnings or cash-based budgeting reserve earnings.
As a measure of how critically projected revenue declines may affect
the State Operating Budget 1if other mechanisms are not employed, this
section will focus on how the size of the Operating Budget may be cut
to remain within the means of projected revenues.

It should be pointed out that under the conservative Department of
Revenue forecast (30th percentile projection), revenues are projected
to fall below the amount needed to maintain Operating Budget expendi—
tures at the current level (FY 84) as early as FY 93. IfT one assumes
that the department®s mean revenue forecast is more likely to compare
to actual revenues received by the.State, a shortfall below current
Operating Budget levels is not projected to occur until FY 2000.

Consequently, this analysis will focus on the "worse" case 30th per—
centile forecast. Assuming that neither Permanent Fund earnings nor
cash-based budgeting reserve earnings are used to supplement declining
revenues, Table ElI shows how simple across-the-board Operating Budget
cuts may be reflected in terms of total State employment. It is assumed
in this table that a 5% cut in the overall Operating Budget translates
into a 5% cut in State employment. On this basis, cuts in the number
of State employees would range from-a low of 384 in FY 93 to a high
of between 1,400 and 1,600 employees for each of the three following
years. Again, this projection assumes that as revenues fall from year
to year, the Operating Budget will be reduced by a [like amount.

Another alternative of the Operating Budget cut approach to Kkeeping
the costs of government within the means of the State, involves a
gradual cut of the budget over the long term. With this method, the
size of the Operating Budget could be slowly reduced so that when
projected revenue shortfalls occur, no drastic (large) cuts will be
necessitated. Table E2 shows how a 2% Operating Budget cut starting
in FY 85 would affect State employment.



PROJECTION OF STATE EMPLOYEE POSITIONS CUT
IN PROPORTION TO DECLINING REVENUES
(Assuaes A 30th Percentile Revenue Forecast) -

Fiscal Projected  Positions  Percentage Total

Year Revenues Cut Cut Positions
1984 3,23 mx 1 W3 18,788 v
1985 3,037 18,788
1986 2,995 18,788
.1087 3,131 18,788
1988 2,939 18.78B
1989 3,040 18,788
1990 2,735 . 18,788
1991 2,382 ) 18,788
1992 2,219 Ie>+,,>1): 18,788
1993 2,015 384 2.0 18,404
1994 1,837 1,626 8.8 16,778
1995 1,683 1,407 8.4 15,372
1996 1,507 1,608 10.5 13,764
1997 1,450 521 3.8 13,244
1998 1,397 484 3.7 12,760
1999 1,341 511 4.0 12,248
2000 1,277 585 4.8 11,664

FY 04 total positions equal full-tiae equivalent positions.

The projection of positions cut is based on a decrease in the size of State eaoloyaent in proportion to
the decline in the Operating Oudget below the present level of $2,057 aillian.

This projection assuaes no ‘real ” growth in the Operating Budget prior to the revenue decline.

Table E2

IMPACT OF A 2X ANNUAL CUT IN THE OPERATING BUDGET
ON THE NUMBER OF STATE EMPLOYEES

Fiscal Total Nuaber of Positii
Year State Eaployees Cut
1984 18,788 0
1985 18,412 376
1986 18,044 368
1987 17,683 361
1988 17,329 354
1989 16,983 347
1990 16,643 340
1991 16,310 333
1992 15,984 326
1993 15,664 320
1994 15,351 313
1995 15,044 307
1996 14,743 301
1997 14,448 295
1998 14,159 289
1999 13,876 283
2000 13,599 278

FY 64 total nuaber of eaployees equals full-tiae equivalent positions.
This projection assuaes that a 2. Operating Budget cut translates into a 2X cut in total State eaployaent.
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Appendix F

PERMANENT FUND EARNINBS AS A REVENUE SOURCE FOR CASH-BASED BUDBETINS
Based On A Kean Revenue Projection
(aillions of dollars)

Fiscal Pera.Fund Pera.Fund Pera.Fund Inflation Pera.Fund CBB Reserve (BB Reserve

Year  Contribs. Balance  Earnings Proofing  Dividend Contribs. Balance
1986 380 6,045 551 342 0 209 209
6,867 626 389 0 237 468
7,789 711 441 0 210 784
8,866 808 502 0 306 1,168
10,040 917 568 0 349 1,634
11,264 1,033 63B 0 396 2,193
12,568 1,156 711 0 445 2,857
13,980 1,288 791 0 497 3,639
15,502 1,430 877 0 553 4,556
17,091 1,581 967 0 614 5,625
18,776 1,740 1,063 0 677 6,865
20,615 1,911 1,167 744 0 7,551

This projection assuaes that the Peraanent Fund prograa is revised as described in
Chapter Two. Peraanent Fund earnings are based on a real rate of return of 4 7,

and an inflation rate of 6 X

The earnings capacity of the CBB reserve fund alone is sufficient to reach the target
aaount, consequently, a zero contribution for peraanent fund earnings is shown.
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BY TISCHER, BARNES, BETTISWORTH
IN THE HOUSE BUSSELL, LISKA AND WARD

HOUSE JOINT RESOLUTION NO. 45
IN THE LEGISLATURE OF TﬂE SIATE*DF.£LASKA_: -
THIRTEENTH LEGISLATURE - FIRST SESSION
Relating to repeal of the federal estate
tax.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the Economic Recovery Tax Act of 1981 made major reductions 1in
federal estate taxes to stimulate economic growth and improve the equity of
the tax system; and

WHEREAS the performance of the American economy is still far below its
potential and this condition will continue if additional measures are not
taken by the federal and state governments to further reduce tax inequities
that will restore incentives to work, produce, save and invest, and reduce
governmental interference in the workings of a free economy; and

WHEREAS the State of Alaska has eliminated the state income tax and
the state estate tax to help stimulate an economic recovery in the state;

BE IT RESOLVED that the Alaska State Legislature respectfully requests
the United States Congress to repeal the federal estate tax.

COPIES of this resolution shall be sent to the Honorable George Bush,
Vice-President of the United States and President of the U.S. Senate; the
Honorable Thomas P. O"Neill, Jr., Speaker of the U.S. House of Representa-
tives; and to the Honorable Ted Stevens and the Honorable Frank Murkowski,
U.S. Senators, and the Honorable Don Young, U.S. Representative, members of

the Alaska delegation in Congress.

HJR 45
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Date of Request: 4/17/84
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500 EQUIPMENT
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800 MISCELLANEOUS
TOTAL OPERATING
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Agency:
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IS THE MOUSE BY THE FINANCE COMMITTEE
CS FOR HOUSE JOINT RESOLUTION NO. 53 finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
Relating to the reapportioiuaent of the
legislature.
BE IT RESOLVED BT THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article VI, sec. 1, Constitution of the State of Alaska ia
amended to read:

SECTION 1. ELECTION DISTRICTS. Members of the house of repre—
sentatives shall he elected by the qualified voters of the [RESPEC—
TIVE] election districts that are established 1in the most recent
recpportlonment wunder this article. Each member of the house of
representatives shall be elected from a single member district.
[UNTIL REAPPORTIONMENT, ELECTION DISTRICTS AND THE NUMBER OF REPRESEN—
TATIVES TO BE ELECTED FROM EACH DISTRICT SHALL RE AS SET FORTH IN
SECTION 1 OF ARTICLE XIV.]

* Sec. 2. Article VI, sec. 2, Constitution of the State of Alaska 1is
amended to read:

SECTION 2. SENATE DISTRICTS. Members of the senate shall be
elected by the qualified voters of the [RESPECTIVE] senate districts

that are established In the most recent reapportlomaent under this
m

v article. r*ch senatedistrict shall be composed of two election
districts established binder sec. 1 of this article. [SENATE DISTRICTS
SHALL EE AS SET FORTH 1I1? SECTION 2 OF ARTICLE XIV, SUBJECT TC CHANGES

o AUTHORIZED W THIS ARTICLE.,]

* Sec. 3. Article VI, sec. 3, Constitution of the State of Alaska 1is

snanded to read:
SECTION 3. REAPPOP.YIONMENT OF HOUSE AND SENATE. The governor
-1- CSHJR 53(Fin)
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shall reapportion the house of representatives and the senate immedi—
ately following the official reporting of each decennial census of the
United States, Reapportioraoent shall be based upon the best available
evidence of the resident [CIVILIANJ population within each election
district and senate district [AS REPORTED BY TEE CENSUS].

Sec. A. Article VI, sec. 6, Constitution of the State of Alaska is

emended to readt

*

SECTION 6. REDISTRICTINC. The governor nay [FURTHER! redistrict
by changing the size and area of election districts and senate dis—
tricts, subject to the limitations cf this article. Each [NEW] dis—
trict [SO] created shall be formed of contiguous and compact territory
containing as nearly as practicable a relatively integrated socio-eco—
nomic area. [EACH SHALL CONTAIN A POPULATION AT LEAST EQUAL TO THE
QUOTIENT OBTAINED BY DIVIDING THE TOTAL CIVILIAN POPULATION BY FORTY].
Consideration may be gi\"en to local government boundaries. Drainage
and other geographic features shall be used 1in describing boundaries
whenever possible.

Sec. 5. Article VI, sec. 6, Constitution of the State of Alaska is

amended by adding a new subsection to reads

<b) Each election district shall contain Z population as nearly
equal as possible. Erch senate district shall contain a population as
nearly equal asS possible. In no case shall the absolute value of the
total percentage deviations cf all districts of a house divided by the
number of districts exceed one percent. In no case shall a single
district have a population which varies from the average population of

all districts of that house by more than three percent.

* Sec. 6. Article VI, sec. S, Constitution of the State of Alaska is

amended to read:

SECTION S. REAPPORTIONMENT BOARD. The governor shall appoint a

CSHJR 53 (Fir.) -2-
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reapportlorment board to act in. an advisory capacity to him. It shall

consist of five members, none of whom nay be public employees or
officials. At Ileast one member each shallbe appointed from the
Southeastern, Southcentral, Central and Northwestern regions of the

state [SENATE DISTRICTS]. Appointments shall be wade without regard

to political affiliation. Board members shall be compensated.

* Sec. 7. Article VI, secs. 4, 5, and 7 and Article XIV are repealed.

*

See. 8. The amendments proposed by this resolution shall be placed

before the voters of the state at the next general election in conformity

with

tion

art. XI1lIl, sec. 1, Constitution of the State of Alaska, and the elec—

laws of the state.
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IN THE HOUSE BY THE FINANCE COMMITTEE
CS FOR HOUSE JOINT RESOLUTION NO. 53 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA -
THIRTEENTH LEGISLATURE - SECOND SESSION
r
Relating to the reapportionment of the
legislature.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article VI, sec. 1, Constitution of the State of Alaska
| *ké o 4*?1 d?:%

amend

- PPRVFZ.;

*

amend

*

amend

ed to read:

SECTION 1. ELECTION DISTRICTS. Members of the house of repre-
sentatives shall be elected bythé qualified voters of the [EESPEC—
TIVE] election districts that are -established 1in themost recent
reapportionment under this article. Each member of the house of
representatives shall be <elected from a single member district.
EBNTIL REAPPORTIONMEN%, ELECTION DISTRICTS AND THEJNUMBER OF REPREgEN—
TATIVES TO BE ELECTED FROM EACH DISTRICT SHALL BE AS SET FORTH IN
SECTION 1 OF ARTICLE XIV.]

Sec. 2. Article VI, sec. 2, Constitution of the State of Alaska is
ed to read:

SECTION 2. SENATE DISTRICTS. Members of the senate shall be
elected by the qualified voters of the [RESPECTIVE] senate districts

- - - .. . V-
that are established 1in the most recent reapportionment under this
article. Each senate district shall be composed of +two election
districts established under sec. 1 of this article. [SENATE DISTRICTS
SHALL BE AS SET FORTH IN SECTION 2 OF ARTICLE XIV, SUBJECT TO CHANGES
AUTHORIZED IN THIS ARTICLE.]

Sec. 3. Article VI, sec. 3, Constitution of the State of Alaska is

ed to read:

SECTION 3. REAPPORTIONMENT OF HOUSE AND SENATE. The governor
CSHJR 53 (Fin)

is



shall reapportion the house of representatives and the senate immedi —
ately following the official reporting of each decennial census of the
United States. Reapportionment shall be based upon the best available
evidence of the resident [CIVILIAN] population within each election
district and senate district [AS REPORTED BY THE CENSUS]. \
* Sec. 4. Article VI, sec. 6, Constitution of the State of Alaska-"is
amended to read:

SECTION 6. REDISTRICTING. The governor may [FURTHER] redistrict
by changing the size and area of election districts and senate dis-
tricts, subject to the limitations of this article. Each [NEW] dis—
trict [SO] created shall be formed of contiguous and compact territory
containing as nearly as practicable a relatively integrated socio-eco—
nomic area. [EACH SHALL CONTAIN A POPULATION AT LEAST EQUAL TO THE
QUOTIENT OBTAINED BY DIVIDING THE TOTAL CIVILIAN POPULATION BY FORTY].
Consideration may be given to local government boundaries. Drainage
and other geographic features shall be used in describing boundaries
whenever possible.

* Sec. b. Arti.cle VI, sec. 6, Constitution of the State of Alaska 1is
amended by addi".g a new subsection to read:

(b) Each election district shall contain a population as nearly
equal as possible. Each senate district shall contain a population as
nearly equal as possible. In no case shall the absolute value of the
total percentage deviations of all districts of a house divided by the
number of districts exceed,one percent. In no case shall a single
district have a population which varies from the average population of
all districts of that house by more than three percent.

* Sec. 6. Article VI, sec. 8, Constitution of the State of Alaska is
amended to read:

SECTION 8. REAPPORTIONMENT BOARD. The governor shall appoint a

CSHJR



reapportionment board to act in an advisory capacity to him. It shall
consist of five members, none of whom may be public employees or
officials. At least one member each shall be appointed from the
Southeastern, Southcentral, Central and Northwestern regions of the
state [SENATE DISTRICTS]. Appointments shall be made without regard
to political affiliation. Board members shall be compensated.
* Sec. 7. Article VI, secs. 4, 5, and 7 and Article XIV are repealed.
* Sec. 8. The amendments proposed by this resolution shall be placed
before the voters of the state at the next general election in conformity

*k

with art. XIIl, sec. ], Constitution of the State of Alaska, and the elec-
/ * e
tion laws of the state.
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DATEs February 10, 1984

T0: House Judiciary Committee

FROM: Mary Lou Meiners, Director
Division of Elections

RE: CSHJR 53, Relating to Reapportionment

This resolution would place six amendments to the Constitu—
tion on che 1984 general election ballot dealing with reap—
portionment and repeal three articles.

My reading of the resolution is that, should the voters
approve ai.y or all of these amendments, they would take
effect at the next reapportionment in 1992. (Otherwise, a
new reapportionment board must be convened in 1985 to redraw
election districts and apply those amendments that passed.
This latter scenario is probably not the sponsor®s intent.)

The substantive changes proposed are contained in Sections 1
and 2 of the resolution, from lines 8 to 28 on page 1. This
would require that any future reapportionment create only
single member districts for each member of the House of Rep-—
resentatives. This would prohibit, for instance, the
present arrangements in Districts 1, 4, 5, 8-16, and 20. |
urge you to closely examine the population and geographic
reasons for the two-member-district method of apportionment
and consider the consequences and problems associated with
single member districts. Populations may be unevenly spread
over the district, by subdivision or town.

However, before constraints are placed on future reappor—
tionment boards that could have unfortunate consequences,
please do analyze these cited two member districts and
determine whether they can or should be divided into single
districts.



ideal Seat Size

or  Below

t Percent Above

Population

9700
(#5.34)

9500
(43.14)

9300
(+1.04)

92211®

9100
(-1.24)

8900
(-3.44)

8700
(-5.54)

8500
(-7.74)

8300
(-9.9%)

SOUTHEAST

Six House Scats

Population: 53,308

6/ 53,308 - 8,885/seat

Ave S_E. Variance* -3.54

DISPARITIES IN POPULATION REPRESENTED PER HOUSE SEAT
PROPOSED 1984 REAPPORTIONMENT PLAN

W Um Anchorage Districts
" I Southeast Districts

1 .1 Rural Districts

eldeal House Seat Sizo Is 9211

1980 Census Statistics

ANCHORAGE

Sevﬁnteen Houso Seats
Populationi 159,466

17/ 159,466 - 9,380/seat

Ave Anch. Variance* +1.84

RURAL

Seventeen House Seats
Population: 155,655

17/ 155,655 - 9,156/seat

Avo Rural Variance* -0.64

From Tha Last Frontlar
i Rep. Terry Martin
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Original sponsor: Martin

IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE
CS FOR HOUSE JOINT RESOLUTION NO. 53 (State Affairs)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
Relating to the reapportionment of the
legislature.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article VI, sec. 1, Constitution of the State of Alaskais

amended to read:

SECTION 1. ELECTION DISTRICTS. “Members of the house of repre-
sentatives shall be elected by the qualified voters of the [RESPEC-
TIVE] election districts that are established in the most recent
reapportionment under this article. Each member of the house of
representatives shall be elected from a single member district.
[UNTIL REAPPORTIONMENT, ELECTION DISTRICTS AND THE NUMBER OF REPRESEN-
TATIVES TO BE ELECTED FROM EACH DISTRICT SHALL BE AS SET FORTH IN
SECTION 1 OF ARTICLE XIV.]

* Sec. 2. Article VI, sec. 2, Constitution of the State of Alaska is
amended to read:

SECTION 2. SENATE DISTRICTS. Members of the senate shall bDe
elected by the qualified voterr of the [RESPECTIVE] senate districts
that are established in the most recent reapportionment wunder this
article. Each senate district shall_be composed of _two election
districts established under sec. 1 of this article. [SENATE DISTRICTS
SHALL BE AS SET FORTH IN SECTION 2 OF ARTICLE XIV, SUBJECT TO CHANGES
AUTHORIZED IN THIS ARTICLE.]

* Sec. 3. Article VI, sec. 3,Constitution of the State of Alaska 1is
amended to read:

SECTION 3. REAPPORTIONMENT OF HOUSE AND SENATE. The governor

-1- CSHJR 53(SA)



shall reapportion the house of representatives and the senate immedi—
ately following the official reporting of each decennial census of the
United States. Reapportionment shall be based upon the best available
evidence of the resident [CIVILIAN] population within each election
district and senate district [ASREPORTEDBY THE CENSUS].
* Sec. 4.Article VI, sec. 6, Constitution of the State of Alaska 1is
amended to read:

SECTION 6. REDISTRICTING. The governor may [FURTHER] redistrict
by changing the size and area of election districts and senate dis—
tricts . subject to the limitations of this article. Each [NEW] dis—
trict [SO] created shall be formed of contiguous and compact territory
containing as nearly as practicable a relatively integrated socio-eco—
nomic area. [EACH SHALL CONTAIN A POPULATION AT LEAST EQUAL TO THE
QUOTIENT OBTAINED BY DIVIDING THE TOTAL CIVILIAN POPULATION BY FORTY].
Consideration may be given to local government boundaries. Drainage
and other geographic features shall be used in describing boundaries
whenever possible.

* Sec. 5. Article VI, sec. 6, Constitution of the State of Alaska is

amended by adding a new subsection to read:

(b) Each election district shall contain apopulation as nearly
equal as possible. Each senate district shall contain a population as
nearly equal as possible. In no case shall the absolute value of the

total percentage deviations of all districts of a house divided by the
number of districts exceed two percent. In no case shall a single
district have a population which varies from the average population of
all districts of that house by more than five percent.
* Sec. 6. Article VI, sec. 8, Constitution of the State of Alaska is
amended to read:

SECTION 8. REAPPORTIONMENT BOARD. The governor shall appoint a

CSHJR 53(SA) -2-
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reapportionment board to act in an advisory capacity to him. It shall
.y . " -
consist of Frye-members, none of whom may be public employees or

3 officials. At least one member each shalt ©e appointed from the
4 Southeastern, Southcentral, Central and Northwestern regions of the
5 state [SENATE DISTRICTS]. Appointments shall be made without regard
6 to political affiliation. Board members shall be compensated.

7 * Sec. 7. Article VI, secs. 4, 5, and 7 and Article XIV are repealed.

8 *Sec. 8. The amendments proposed by this resolution shall be placed

9 before the voters of the state at the next general election in conformity
10 withart. XIIl, sec. 1, Constitution of the State of Alaska, and the elec-

11 tion laws of the state.

CSHJR 53(SA)
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LEGISLATIVE AFFAIRS AGENCY

January 26, 1984

SUBJECT: Reapportionment of the legislature
(HJR 53)

Representative Mitch Abood
Chairman, House State Affairs Committee

FROM: Richard A. Bradley
Legislative Counsel

You have requested a sectional analysis of the above de—
scribed resolution.

As a preliminary matter, | must advise you that a sectional
analysis or summary of a resolution should not be considered
an authoritative interpretation of the resolution and the
resolution itself is the best statement of its contents. If
you would like an interpretation of the resolution as it may
apply to a particular set of circumstances, please address a
specific request to this office.

To some extent, the amendments proposed in this resolution
are unusual to the extent that the changes contained in the
resolution may confirm existing understandings of the con—
stitutionally required framework for the reapportionraent of
the Alaska legislature; the Alaska Supreme Court has been
obliged to rewrite these provisions under the mandates re—
ceived from the U.S. Supreme Court in a series of reappor—
tionment decisions delivered by the Supreme Court. See,
among other decisions, Baker v. Carr, 369 U.S. 186 and
Reynolds v. Sims, 377 U~S. 533. To that extent, the
language does not so much indicate a change in what may be
expected after ratification of the proposed amendments but
rather an affirmative confirmation of existing legal and
constitutional reality. The Alaska Supreme Court has invit—
ed the legislature to propose conforming amendments several
times in its reapportionment decisions. See Wade v. Nolan,
414 P.2d 689 (Alaska 1966), Egan v. Hammond. «502 P.2d 8b<ZT
(Alaska 1972), Groh v. Egan,~5"2b" P.2d 8bM I|Alaska 1974), and
Carpenter v.Hammond, 667 P.2d 1204 (Alaska 1983).



Representative Mitch Abood
Page 2
January 26, 1984

In a few instances, the sponsor of the resolution has sought
to adopt improvements in the constitutional framework.
\

I will indicate in these comments the nature of the changes
proposed.

Section 1 of the resolution proposes an amendment to art.
VI, section 1 of the Alaska Constitution.

The section provides that members of the house are elected
from the districts established in the most recent reappor —
tionment of the house. The material from the last sentence
that is deleted has been obsolete since the first reappor—
tionment of the House of Representatives in 1960; the
material added to the end of the first sentence replaces
that language.

The second full sentence of the section that is added by
this resolution represents a policy choice by the sponsor;
as you will recognize, a number of the members of the house
are now elected from designated seats in multi- member dis—
tricts. It is generally agreed that the gubernatorial power
to reapportion in Alaska grants the governor the authority
to establish single member districts; the governors have
rearranged districts probably from the first reapportionment
and the governors have reduced the number of candidates
elected from a single district from the high of 14 in
Anchorage after the 1960 reapportionment to the present
formulation.

o\X
The proposed amendment mandates single member house dis—
tricts in all cases.

Section 2 of the resolution amends art. VI, section 2 of the
Alaska Constitytion. "

The section provides that members of the senate are elected
from districts that are established under the.most recent
reapportionment of the senate. The material from the last
sentence that is deleted has been obsolete since the first
reapportionment of the Senate in 1964; the material added at
the end of the first sentence replaces that language.

Just as each house member will be elected under the revised
Section 1 to a single member district, each senator will be
elected from a senate district that is composed of two house
districts. This material represents a policy goal requested

From The Last Frontier
- Terry Martin
A éhetgt)te@pltol- Pouch V
Innomi - AK 99811



Representative Mitch Abood
Page 3
January 26, 1984

by the sponsor of the resolution. To a some extent, | be—
lieve that this formulation represents the existing reality;
the language mandates that result.

Section 3 of the resolution amends art. VI, section 3 of the
Alaska Constitution.

The amendments to the first sentence of the section conform
the language of the section to the understanding of the in-—
tent of the constitutional convention. The Alaska Supreme
Court concluded after Governor Egan reapportioned the senate
in 1964 that if the drafters of the Alaska Constitution had
understood that the senate also must represent people and
not geographic areas, that they would have given the gover —
nor the authority to reapportion the senate. Wade v.
Nolan, 414 P.2d 689.(Alaska 1966).  ———————

The change from "based upon civilian population”™ to "based
upon the best available evidence of the resident population"”
results from Egan v. Hammond, 502 P.2d 856 (Alaska 1972) and
Groh v. Egan, 526 P.2d 863 (Alaska 1974); the Alaska Supreme
Court held that exclusion of the military from the popula-—
tion base without consideration whether the individual mem—
ber of the military was a resident of the state was
irrational.

My understanding of the reason for the deletion of the ref—
erence to the census was simply that the sponsor wanted the
reapportionment board able to use the "best available
evidence", whether that was the census reports or .something
else. As suggested, that represents a policy goal sought by
the sponsor. -

Note that sections 4 and 5 of art. VI are proposed for re—
peal. mbee resolution section 7.

Section 4 established an obsolete concept of reapportionment
based on "equal proportions." Section 5 permitted the
combining o0;< nouse districts in certain instances. Both
concepts have been obsolete since the original U. S. Supreme
Court decisions mandating "one person, one vote."

Section 4 of the resolution amends art. VI, section 6 of the
Alaska Constitution.

The amendment makes clear in the first sentence that it ap-—
plies to senate as well as house reapportionment.



Representative Hitch Abood
Page 4
January 26, 1984

The third sentence is deleted from the section but note that
its content "is carried into the new subsec. (b) in Section 5
of the resolution.

Section 5 of the resolution amends art. VI, section 6 of the
Alaska Constitution by adding a new subsection.

It provides that each "election district” for the election
of house members and each senate district shall each contain
"a population as nearly equal as possible.”™ The last two
sentences state a mathematical requirement for deviations
from the ideal district population.

Note that section 7 of art. VI has been repealed. See reso—
lution section 7.

Section 7 dealt with limitations on the modification of

senate district boundaries. It has been obsolete since
1964 .
Section 6 of the resolution amends art. VI, section 8 of the

Alaska Constitution.

The amendment recognizes that that there have not been re—
gional senate districts since the 1964 reapportionment.

As. noted above, secs. 4, 5, and 7 of art. VI are proposed
for repeal 1in section 7 of the resolution.

Also proposed for repeal in section 7 is art. XIV of the
Alaska Constitution. Art. XIV establishes a reapportionment
schedule: the listing of the various house and senate dis—
tricts and their boundaries.

It should be understood that the material contained within
art. XIV will continue to be necessary but since it is not
truly constitutional, it will become a footnote to the pro-—
visions of art. VI, presumably secs. 1 and 2.

It is not constitutional in the sense that its provisions
will necessarily receive amendment in each reapportionment
but will take effect because of the reapportionment procla—
mation of the governor and not because they have been adopt—
ed in a constitutional amendment proposed by the legislature
and ratified by the qualified voters of the state*.



Representative Mitch Abood
Page 5
January 26, 1984

Section 8 of the resolution is s

the election officers to put the

ified voters of the state at the next general election 1in
confogrmity with the constitution and_election laws.

m $5V0.< - X . e .
The amendments would become a part of the constitution 30
days £ .ter the certification of the election results by the
lieutenant governor. See art. X111, sec. 1. The implemen—
tation of the provisions would not be called for until after
the reporting of the next decennial census, after 1990.

If 1 may be of further assistance, please advise.

RABrojb
J2/080

From The Loti Frontier
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U.S. SUPREME COURT REPORTS 42 L Ed 2d

120 US 1]
DANIEL CHAPMAN AND JACQUE STOCKMAN, Appellants.

BEN MEIER, etc.

AR Lot
N« 'ove

$m$M :
420 US 1,42 L Ed 2d 766. 05 S Ct 751
[No. 73-1106]
M. Argued November 13, 1974. Decided January 27, 1975.

SUMMARY

Upon the failure of the North Dakota Legislative Assembly to reapportion
itself after the 1970 census, an action was instituted in the United States
District Court for the Southeastern District of North Dakota for declaratory
and injunctive relief, the plaintiffs alleging that the reapportionment plan
then in effect, which plan had been fashioned by a federal court in 1965 and
included multimembc-r Senate districts, no longer complied with equal
protection requirements. The relief sought included a request that the court
fashion a new apportionment plan using single-member districts, based on
the 1970 census figures. The District Court found that the 1965 apportion-
ment plan was unconstitutional, and after considering several plans pre-
sented by a court-appointed commission, ultimately adopted a new plan
which included multimembcr Senate districts, and which contained a popu-
lation variance of 20.14 percent between the largest and smallest Senate
districts (372 F Supp 371).

On direct appeal, the United States Supreme Court reversed and re-
manded. In an opinion by Brackmun, J., expressing the unanimous view of
the court, it was held that (1) absent persuasive justification, a federal
courts reapportionment plan for a state legislature should avoid use of
multimember districts and should ordinarily achieve the goal of population
equality with little more than de minimis variation, (2) when important and
significant state considerations rationally mandated departure from such
standards, the reapportioning court had the responsibility to articulate
precisely why a plan of single-member disrricrs with minimal population
variance could not he nrlonted.It.'Ifin the case at bar, the District Court had
failed, to articulate factors justifying multimember districting, and 14) the 20
percent population deviation involved could not be justified on the grounds

Briefs of Counsel, p 993, infra.

7G6
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U.S. SUPREME COURT REPORTS

a federal court or a state legislature
has initiated the use. The
[420 us b]

practical
simultaneity of decision in Connor v
Johnson and in Whitcomb v Chavis,
supra, so demonstrates. When the
plan is court ordered, there often is
no state policy of multimember dis-
tricting which might deserve respect
or deference. Indeed, if the court is
imposing multiir.omber districts
upon a State, which always has em-
ployed single-member districts, there,

42 LEd 2

in 1965 only as an interim remedy.
372 F Supp, at 367. The court there
noted that in the largest multimem-
ber district, a voter would be asked
to evaluate the qualifications of at
least 30 candidates for the state
[420 us 20;

leg-
islature. a "most formidable" task.
Id., at 366. ITakine note of Connor v
Johnson, the court held in 1972 that
it would be improper to permit mul-
timember districts to remain perma
nently, and allowed continued use

is special reason to follow the Con- ®only for the impending election be-

nor rule favoring the latter type of
districting.

[4a, 5] Appellants do not contend
that any racial or political groupB
lias been discriminated against by
the multimember districting ordered
by the District Court. They only sug-
gest that the District Court has not
followed our mandate in Connor v
Johnson, and chat the court has
failed to articulate rtnv reasons for
this .departure. IWe.,agree. -Absent
particularly pressing features calling
for multimember districts, a United
States district court should refrain
from imposing them UDon a State.

The District Court cannot avoid
the multimember issue by labeling
it, see /172 F Supp, at 377, a political
issue to be resolved by the State.
The District Court itself created
multimember districting in North
Dakota, and it might be said to be
disingenuous to suggest that the ju-
dicial creation became a political
guestion simply by the passage of
nine years. The District Court’
treatment of this issue directly con-
flicts with its prior opinion in this
case, where it allowed continuation
of the multimemher districts first
estaidifhed in the Paulson decision

13 The nnlv minority .rrono of -iitniticnnt
-i/.c id North 1I):lt.otii an; Indians, and the

750

cause of the great confusion that
otherwise would result.IThe court
appears now to have abandoned that
position, with no suggestion of rea-
sons for the abrupt change. It is
especially anomalous that the court
svould continue with the multimem-
ber districting plan, when the Spe-
cial Master who initially proposed it
has disavowed use of permanent
multimember districts. Dobson. Re-
apportionment Problems, 43 ND L
Rev 231, 289 (1972).

In contrast, the dissent in the Dis-
trict Court suggests a wide range of
attributes of single-member districts.
372 F Supp, at 391. One advantage
is obvious: confusion engendered by
multiple offices will be removed.
Other advantages perhaps are more
speculative: single-member districts
may prevent domination of an entire
slate by a narrow majority, may
ease direct communication with
one’s senator, may reduce campaign
costs, and may avoid bloc voting. Of
course, these are general virtues of
single-member districts, and there is
no guarantee that any particular
feature will be found in a specific
plan. Neither the District Court ma-
jority nor appellee, however, has

court-ordered rcniipiirtinumonc, plan allcrts
them no differently troin any other group.

From The Last Frontier
ep. Terry Mart
tate Capyltm. E’
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420 US 1,-12L Ed 2d 766.95S Q 751

provided us with any suggestion of a
legitimate state interest supporting
the abandonment of the general
preference for single-member dis-
tricts in court-ordered plans which
we recognized in Connor v Johnson. 4
The tact that no allegation of minor-
ity group discrimination is raised by
appellants here does not make Con-
nor inapplicable.

[120 US 21]

It is true that in 1973 the voters of
North Dakota voted down a pro-
posed constitutional amendment
which would have re-established the
State's tradition of single-member
senatorial districts. At the same
time the voters also rejected by ref-
erendum the Legislative Assembly's
1973 Act which would have contin-
ued the multimember format for live
districts. We are unable to infer
from these simultaneous actions of
the electorate any particular atti-
tude toward multiinember districts.
It simpiy appears that North Dako-
ta’s voters have not been satisfied
with any reapportionment proposal,
and that they are frustrated by the
years of confusion since the obvi-
ously impermissible apportionment
provisions of the State’s Constitution
were invalidated.

[4b. 6] We are conlident that the
District Court, with perhaps the aid
of its Special Masters, will be able to
reinstitute the use of single-member
districts while also attaining the
necessary goal of substantial popula-
tion equality. Special Master Osten-
son had indicated that it " ‘would
not be teribly difficult to adopt sin-
gle-member districts.”” See 372 F
Supp, at 392.8 Unless the District

1L Fur uii example of n_conceivable ratio-
nale supportinu inultinieniber districts, see
C,,ar?enetl. supra, n 11 at 695-696, where it is
siif-t'i-ated that multimeniher denriels mav

Court can articulate such a "'singu-
lar combination of unique factors"
as was found to exist in Mahan v
Howell. 410 US, at 333. 35 L Ed 2d
320, or unless the 1975 Legislative
Assembly appropriately acts, the
court should proceed expeditiously
to reinstate single-member senate
districts in North Dakota.

VI
The Population Variance

The second aspect cf the court-or-
dered reapportionment plan that is
challenged by the appellants is the
population divergence in the various
senate districts. Since the population
of the State under the 1970 census

[120 US 22

was 617,701, and the number of sen-
ators provided for by the court?
plan was 51, each senate district
would contain 12.112 persons if pop-
ulation equality were achieved. In
fact, however, one district under the
plan has 13,176 persons, and thus is
underrepresented by .4.71*$. while
another district has 10,72.3 persons,
and is overrepresented by 11.11'l"
The total variance between the larg-
est and smallest districts conse-
qguently is 20.14%-, and the ratio of
the population of the largest to the
smallest is 1.23 to 1

[7]1 Reynolds v Sims, supra, estab-
lished that both houses of a state
legislature must be apportioned so
that districts are "as nearly of equal
population as is practicable." 377
US, at 577, 12 L Ed 2d 506. While
"[in]nthomatical exactness or preci-
sion” is not required, there must be

insure that certain interests such as city- or
recion-vvide views arc represented.

15. See also the views of tha late Special
Master Smith. 672 K Supp, at :192
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counsel acknowledged that reappor-
tionment proposed by the Legislative
Assembly broke county lines. 372 F
Supp, at 393 a 22. and the District
Court indicated as long as a decade
ago that the legislature had aban-
doned the strict policy. Paulson v
Meier. 246 F Supp, at 42-13. Fur-
thermore, a plan devised by Spe-
cial Master Ostenson demonstrates
that neither the Missouri River nor
the policy of maintaining township
lines prevents attaining a signifi-
cantly lower population variance.l/
We do not imolv that the
[42C U

S 2]

Ostenson
plan should be adopted by the Dis-
trict Court, or that its 5.95% popula-
tion variance necessarily would be
permissible in a court-ordered plan.
What we intend by our reference to
the Ostenson plan is to show that
the factors cited by the Discriet
Court cannot be viewed as control-
ling and persuasive when other, less
statistically oifensive, plans already
devised are feasible.l' The District
Court has provided no rationale lor
its rejection of the Ostenson plan.

[12] Examination of the asserted
ju.niiicutions of the court-ordered
plan thus plainly demonstrates
it fails to meet the standards estab-
lished for evaluating, variances in
plans formulated by state legisla-
tures or other state bodies. The plan,
hence, would fail even under the
criteria enunciated in Alah.in v £lo-

17. See A pendlx Il to memorangum opin
ion an or er of June 10. 1972 X ques
Xn nizazn2 TVan S|tckle Ithe Osten? n ||p

he Ostenson plan would allow u
to@gl population (?evfat?on Honly % 9%

18. Another plun appearing to be more
acceptable with resE)egt to _population vari-
ance than that adopted by the District Court
IS the_one sug ested b the State's Speciul

Cumnutlee on am)or aminent. referred to
in -Jud qe Urlr?hts ssenting opinion, 272 F
Hupp, a
784

well and Swann v Adams. A court-
ordered plun. however, must be held
to higher standards than a State’s
own plan. With a court plan, any
deviation from approximate popula-
tion equality must be supported by
enunciation of historically signifi-
cant state policy or unique features.
We have felt it necessary in this
case to clarify the greater responsi-
bility of the District Court, when
devising its own reapportionment
plan, because of the severe problems
occasioned for the citizens of North
Dakota during the several years of
redistricting confusion.

1

[13a] We hold today that unless
there are persuasive justifications, a
court-ordered reapportionment plan

of a state
[420 US 27]
legislature must avoid use
of multimember districts, and, as
well, must ordinarily achieve the
goal of population equality with lit-
tle more than de minimis variation.|J
Where important and significant
state considerations rationally man-
date departure from these standards,
it is the reapportioning court’s re-
sponsibility to articulate precisely
why a plan of single-member dis-
tricts with minimal population vari-
ance cannot be adopted.

[14] We say once again what iias

19, [13Db] This is not to say, however, that

court-ordered reapportionment of a state Ieg

islature must attain the mathematical pre-

mseness regv uired for congresswnal red|str|ct1
C-

?un er We-sherry v Sunders, 376 US |.

L Ttd 2d 481, 81 S 526 11964); K|rkpa trick v

Prowler, 394 US 526, 22 [ Itd 2d 519. 89 su
1225 (19691; Wells v Rockefeller 394 US 542,
22 L Kd 2d 535. 89 S C| 1231 11969): and
White v Weiser. 412 US 783,37 1 itd 2d 335.
93 S Ct 2348 (19731,
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ic ptnhlcm of revision or redrafting where initial plans are rejected has also
rated some differences of approach. One option dictates that courts redraw
s themselves or appoint other apportioning authorities if they reject the first
proposed. Others follow this course only when the initial apportioning
trity fails twice; such a "sccond-try" approach is usually defended for plans
It call for rcdistricting commissions. An underlying rationale reflects (he
cm that members of a nonpartisan commission, knowing that a court of
political persuasion will lake over the reapportionment process should the
nission fail to act, might be inclined to force a deadlock. Moreover, the
Mission would likely have at its disposal staff, resources, and experience not
ly available to the court, which it could employ in formulating a new plan,
'hough many of the accountability provisions remain subject 10 debate, par-
ity in their detailed content, most rcdistricting reformers agree that (his is a
d component for improvement. Similarly, while influential groups mny dif-
to who should make rcdistricting decisions and how critical these decisional
s arc, most seem to join forces in recognizing the importance of accouu-
Y factors to an equitable reapportionment process.

V. Concluding Observations

is monograph has attempted to identify ; roblcms associated with the cur-
ongressional rcdistricting system and to review the various proposals for
evcmcut along with major arguments which have been advanced in favor of
eainst them. It is hoped that this analysis will enhance understanding of the
taut issues involved, and that it will motivate groups and ind'viditals both
and outside the legal profession to formulate their own views, consider
ml action and resist deterrence to change by traditional obstacles in this

improvement proposals under consideration and debate fall into two
categories— structural change (largely focused on the use of special com-
as for developing reapportionment plans) and promulgation of standards
i ensure fairness and equity in line-drawing (based on a handful of priu-
imining from population equality through encouragement of minority in-
*). Concurrently, two levels of legislative initiative for such reforms are
consideration and debate— federal and state.

not the intent or function of this pamphlet to advocate specific reform
us. | lowever, rcdistricting equity remains a problem for (lie nation and
I solutions and conditions do not yet appear to have been devised, no less
uatcd in existing processes. Thus, a measure of experimentation with the
orm concepts seems desirable; the American Oar Association has formal-
ised such a posture in relation to the 1980 census rcdistricting process.*
union's experience with rcdistricting commissions has not been sufficient-
ptend or intensively evaluated to draw final conclusions as to universal
. the most desirable subfcaturcs and characteristics. Thus, it would seem
".c who call for stale initiatives in jurisdictions so inclined, rather than for
ite that all slates establish commissions, would offer the most promise
best opportunity to evolve optimal structures for reapportionment.

Federal rules governing rcdistricting standards, rather than governing m
to apply these standards, however, may be beneficial, although existing un
tainfics as to the best "m ix" and.order of priority among the most common!
cited standards (e.g., population equality, compactness, contiguity, avoidance of
intentional political preference) suggest that such formulations might do well to
leave some room for stale flexibility and experimentation in detailed definition
and ordering of any standards articulated.

\WVhatcvcr the ease, carefully studied and .soundly conceived rcdistricting
reform promises (o aid many sectors of society:

* voters in general whose voice will be heard more clearly when election results
arc not predetermined by gerrymandering, when competition for congres—
sional seals is maximized, and when representatives must focus their respon-
siveness on voters rather than on line-drawcrs;

- racial and ethnic minorities whose interests have often been subordinated in
past rcdistricting practices;

e congressional candidates from minority parlies and challenger groups who
no longer need hurdle undue barriers of self-protection constructed by in-
cumbent politicians;

« stale legislators who will be liberated from political pressures which may in-
fluence them to manipulate the linc-drcwing process;

e courts which will have clearer guidelines concerning the acceptability of
rcdistricting plans; and

e rurul and suburban communities (when gerrymandering has been used to
strengthen unduly the urban voice) and urUn residents (when line-drawers
have attempted to increase unduly rurul representation).

Indeed, virtually all sectors of society can benefit from congressional redistrid -
ing improvement which aids the American electoral machinery in functioning ac-
cording to ouf highest ideals of representative government. The time isright— for
thought, for decision, and for new levels of achievement.

From Tho Lasl Ftunllor
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[102 US 690]
PEGGY J. CONNOR et al.

PAUL B. JOHNSON et al.

102 US 090, 29 L Ed 2d 2G8, 91 S Ct 17G0. rch den
*108 US 924, 29 L Ed 2d 702, 91 S Ct 2220

June 3, 1971
SUMMARY

A three-judge United States District Court for the Southern District
of Mississippi, having invalidated a Mississippi legislative reapportion-
ment statute, issued its own reapportionment plan constituting Hinds
County,. Mississippi, as a nuiltimember district.

On application for stay pending direct appeal, the United States
Supreme Court stayed the District Court’s decree for 11 days with in-
structions to devise and put into elfect a single-member district plan
for Hinds Gourde bv that date, absent insurmountable difficulties. .1 in
a per curiam opinion expressing the views of six members of the court, it
was held fhat single-member districts are preferable tum! that, given tr.o
census imormation apparently avaiiauie and the dispatch with which
the appellants devised suggested apportionment plans, the District Court
could have devised single-member districts for Hinds County in the 17
days tiien available, and could devise and put into etiect such a plan in
an 11-day period.

Black, J., jtoined by Burger, Ch, J., and Harlan, J.. dissented on the
%Fgggsds that the time" was Insufficient to fairly administer the election

Briefs of Counsel, p 1005, infra.
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29 L Ed 2d

OPINION OF TIHE COURT

I’cr Curiam.

Ou May It 1971, a three-judge
District Court, convened in the
Southern District of Mississippi, in-
validated tiie Mississippi Legisla-
ture’s latest reapportionment stat-
ute as allowin'; impermissibly large
variations among House and Senate
districts. Tin* parties were re-
guested by thi! court to submit sug-
gested plans, and the applicants did
no on May 17. All four plans sug-
gested by applicants utilized single-
member districts exclusively

[102 US r,9u
in
Hinds County. Thu following day,
May IS, the court issued its own

plan, which included single- and
multi-member districts in each
House: Hiris County was con-

stituted as a multi-member district
fleering five senators n”d 12 renro-
»miihiM e-. f The court expressed
some reluctance over use of multi-
member districts in counties elect-
ing four or rvjre senators or repre-
sentatives, saying: “[I]t would be
ideal if [such counties] could be
divided into districts, for the elec-
tion of.ono member I~from! the dis-
trict.” I However, in view of ttie
Juno 4, 1971, deadline for filing no-
tices of candidacy, the court con-
cluded that: '*[W]ith the time left
available it is a matter of sheer im-
possibility to obtain dependable
data, population figures, boundary
locations, etc. so as fairly and cor-
rectly to divide these counties into
districts for the election of single
members of the Senate or the House
in time for the ejections of 1971.”
The court promised to appoint a
special master in January 1972 to
investigate the possibility of single-
member districts for the general

elections of 1975 and 1979.
Applicants moved the District
urt to stay its order. 'Hie motion

was denied on May 24.1 Applicants
have now applied to this Court for a
stay of the District Court's order
and for an extension of the June

4 filing deadline until the Dis-
trict Court shall have provided
single-member districts in Hinds

ConntvJ or until the Attorney- sen-
erai or the District Court for the
District of Columbia approves the
District Court's apportionment plan
under Section 5 of the Voting Rights
Act of.1965. 79 Stat 139. 42 USC
§ 1973c (1964 ed., Supp V).

m Insofar as applicants ask re-
lief under the Voting Rights Act the
motion for stay i3 denied. A decree
of the United States District Court
is not within reach of Section 5 or
the Voting Rights Act. However,
other reasons lead us to grant the
Imotion to the extent indicated be-
ow.

[102 US fi»21

fn failing to devise single-member
districts, the court was under the
belief that insutlicient time re-
mained until June 4, the deadline for
the fifing of notices or candidacy.
Vet at that time June [was 17 days
away and. according to an uncor.-
tradicted statement in the brief sup-
porting this motion, the applicants
were able .to formulate and offer to
the court four single-member dis-
trict plans for Hinds County in the
space of three days. Also according
to uncontradicted statements, those
plans were based on data which in-
cluded county maps showing exist-
ing political subdivisions, the su-
pervisory districts used by the
Census Bureau for the taking of the
1970 census, official 1970 Census
mBureau “final population counts,”
and “computer print-out from Cen-
sus Bureau ollicial computer tapes
showing total and white Negro pop-
ulation by census enumeration dis-
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tricts.” Applicants also assort that
no other population figures will sub-
sequently become available.

12,31 The District Court’s judg-
ment was that single-member dis-
tricting would be eeideal” for Hinds
County. | We agree that when dis-
trict courts arc forced to fashion
apportionment plans, single-member
districts are preferable to large
multi-member districts as a general
matter.! furthermore, given the
census information apparently avail-
able and the dispatch with which
the applicants devised suggested
plans for the District Court, it is
our view that, on this record, the
District Court had ample time to
devise single-mcmber districts for
Hinds County prior to the June 4
filing deadline. While meeting the
June 4 date is no longer possible,
there is nothing before us to sug-
gest any insurmountable barrier to

SEPARATE
Juno 4, 1971

Mr. Justice Black, with whom
The Chief Justice and Mr. Justice
Harlan join, dissenting.

I strongly dissent from the stay
order of June 3, 1971, more par-
ticularly as it relates to a postpone-
ment of the Hinds County, Missis-
sippi, election. Under Mississippi
law and the decrees of the three-
judge court, Hinds County can-
didates for the state legislature
would be elected from the county
at large. But this Court—at the
eleventh hour—now commands the
District Court to change its decree
and divide Illinds County into single,
member districts so that each voter
there can vote for only one state
representative and one state sena-
tor. Under Mississippi law, the lin:d
filing date for candidates is June 4.
This Court’s order now postpones

From The Last Frontier
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devising such a plan by Juno 14,
1971. Therefore the motion for stay
is granted and the judgment below
is stayed until June 14. The Dis-
trict Court is instructed, absent in-
surmountable difficulties, to devise
and put into effect a single-member
district plan for Hinds County by
that date.

[402 US 6031

In light of this disposi-
tion, the District Court is directed to
extend the June 4 filing date for
legislative candidates from Hinds
County to an appropriate date so
that those candidates and the State
of Mississippi may act in light of
the new districts into which Hinds
County will be divided.

It is so ordered.

The Chief Justice, Mr. Justice
Black, and Mr. Justice Harlan dis-
sent and reserve the right to file an
opinion to that eifect.

OPINION

that deadline to “an appropriate
date" after June 14. Tito order
compels candidates who had ex-
pected to run couutywide to change
their plans completely and to cam-
paitrn only in a particular district
which is part of llie county. The
confusion is compounded because the
candidates do not yet know where
the district lines will be drawn.
Any candidate would be dumbfound-
ed by the thought that his old dis-
trict had suddenly been abolished on
the eve
ri02 us 09U
of the filing date and lie
must now run in a new but unspec-
ified district which is still only a
dream in the eyes of the United
States Supreme Court sitting a
thousand miles from lliads County.
This abrupt order by the Court is
all the more astounding since this
Court has consistently approved
multi-member districts for state

WmMm
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multi-senate districts because of

m3o o"f
u,r** Tuel/jC. BriflMr
. 16 D | Rostifi. 171 U7
| have read the complete record in

this case with care, and find no reasons
advanced anywhere in that record for
continuing multi-member senate dis—
tricts as either furthering the art and
sH tnce of politics or improving the con-
duct of state government. However, the
record does disclose several arguments
in favor of the more traditional single-
member senate districts:

(1)

It gives a voter a chnnce to com-
pare only twc candidates, head
to head in making a choice.

It prevents one political party
with a heavy plurality in one or
two potential districts from
dominating other poential dis-
tricts that might narrowly go
for the candidate of the opposite
party.

It prevents a city wide political
organization from ostracizing or
disciplining a legislator, who
dares stray from the machine's
line.

(2)

(3)

It permits a citizen to identify a
legislator as his senator and
makes direct communication

easier.10

(4)

It makes each senator responsi-—
ble for his actions and makes
it difficult for a senator to fade
into the ranks of "the leant" to
avoid being identified with spe-
cific actions taken.

(5)

It reduces campaign costs and
"personalizes” a campaign.

(6)

It creates greater interest in the
possibility of a citizen seeking a
legislative seat without the polit-
ical machine blessing.

(7)

It would diminish the animosity
created in the legislature against

13)

19 Pur oxuiniile. in lins 21st District vueoiu-
jinvainv.' tin* fitiw nf Karen mul 'Post Karen,
four nf tins five MiimtnrH live in tliu extreme
~until xiilc of Karen; only one resides in (lie
northern sonion of Karen. SO state senator
resides in West Karen. | take judicial nuto

raur”e

the tendency of senators elected
by one political party from a
city to vote as a bloc.

It would tend to guarantee an
individual point of view if all
senators are not elected as a
team.

(9)

It would equalize the power of
people in single senate districts
with the people in the broken
down multi-senate districts to
influence the election of ok/i/ one
senator.

(10)

From North Dakota's earliest days,
the policy of single member senate dis-—
tricts was an integral part of its politi—
cal tradition. Section 29 of the Consti—
tution of 1389 required such districts
and controlled all elections in the state
until it was invalidated as an almost ac—
cidental by-product of the federal dis-
trict court's decision in Puithon 11. Stc
State ex rel. Stockman v. Anderson, 184
NAV.2d 53, 57-58 (N.D.1971). When a
panel of this court adopted with some
hesitancy a truly unprecedented multi-
member senate plan in Paulson 11, the
court said:

We have exhaustively considered the
plan as set forth in Senate Bill 39
[which we hereby adoptj. We find it
not perfect. Five "multi-member”
districts are created; county lines are
violated in twelve instances. " *
Insofar as the multi-member districts
tire concerned, if experience proves
that practical difficulties ur inequities
result therefrom, appropriate remedial
legislation may reasonably he expect-
ed. [240 F.Sttpp. at -14]

In the nine years since the cu.irt in
Paulson U first introduced multi-mem-
ber senate districts to North Dakota,

nf tfifHti fuels mul ilmr. kmktiillv .-|ju-akim\
ilin must affluent i-itizrns in tin* 121st laei-'-
lutivil District uro rouiiiilraloil mi Karjn'a
snuili siilc. sVr Kamo Koriiin. January 'Jii.
M174. hi.'> c. 1 (immune riliiioii).
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870 Harvard Journal on Legislation  [Vol. 14:825

the slate supreme court as a backup authority. li* members of a
nonpartisan commission know (bat a partisan court of their
political persuasion will take over ilu' reapportionment task if
the commission fails to act, they might force a deadlock.,BS

Section (c). Reapportionment Criteria.

(1) State legislative districts in each house shall have population
as nearly equal a» is practicable based on the population reported in
the federal census taken in each yearending in ztro. In no case shall
the absolute value of the total deviations ol all districts of a house
divided by the number of districts exceed one percent. In no case
shall a district have a population which varies from the average popu*
lation of all districts, unless a population variance is necessary to
comply with one of the other criteria set forth in this Section. In no
case shall a single district have a population which varies by more
than five percent from the average population of all districts. When
a petition challenging a plan adopted by the commission is filed
with the supreme court, the commission shall have the burden of
justifying any variance between the population of a district and the
average population of all districts.

Commint: The Model’s provision tluit district* in each house
“have population as nearly equal as is practicable’ does not
require mathematical equality.16 It is based on the standard

lexi aunuipanying notes | tufiin, o o ,
~H3 M.nylantl is an rxainple of a slate tslieir judicial pnlilits is saiil lo have hail an
imp.al on ieafi]iiiiiioinnenl. In 1373, the M.iiylam| Com | ot Appeals, the Male's
highest ioutl, rejelled the state's legislative teappoilioninen! plan on a leilniitalily. A
speii.il maslei ‘was appointed, lie lonnd political favoiitisin in llallinigie “anil
Mnnlgnim-iy im irities and ptoposed a plan leilrawiiig disttills in the two tninnies. Ilie
taunt ol Appeals tejeiled the special ntastet's plan and adopted its own, maim_iiiiix
aini N ol the gfiiyiiianileting that had liefn done in the two nullities, line |.eF|sIatne
[istlit linn "1 'slate, 771Mil. 370, 317 A.7d >177 (1071), m f. ilrniril 110U.S. Kill (1071).
I'he intlei was not ai<oinpanird with an explanation ol the (aunt's method It was
pointed mil at the time that the thiefjudge was iintninn lot ic-eleilinn in Ilallim nie
(anility and one of the assoiiale Jud%}s was under <hallfiigf in a M tniiguuifiv (aiitntt
prtinaly. -W K.isiovalf.'imrf Aihth Mnmirl Slylr Hrrthhulmg Plan. Halt. Sun. Mai. 73,
1071, at 2470, /lofiiinf I'nlilinT, Hall. Kven. Sun, Mar. 20, 1074, al A 10
1lili Some pate t(institutions provide fill a mote ,rlglorous_populatlon_stand.m| - the

Missouii Constitution, fin example, P|0V|des for distiit ts with poFulanon “as ite.uly as
possible™ eipial. Mn. Const. ail. I, S 2. Hut, as Jusliie Km
sl iing opinjon in Kirkpaiiitk v. I'irislei; , o

Anlhmetiially. it is poiribl/ lii achieve division of a State into disttiits ol

pietiwly equalsi/e, as measured hy the deiennial lensus orany olltei popula-

tion base. I'ncarry out this theoietiial possibility, however, a legislatiue might

From Tho Cast f'inn((,v
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11771 Model llra/tpr lioumrnl Process 871

established by the Supreme Court in Reynolds, in which the
Coin I held that a slate must ""make an honest and gnod faith
effort lo construe! districts, in both houses of its legislatiue, as
nearly of equal population as is practicable.”167

This subsection establishes two standards with wx * * V
must comply. The first standard is that ol “average deviation™.
The second is the maximum allowable deviation from the avci-
age.

Most disc ussions of population deviation focus on the devia-
tions from the least populous to the most populous (listiit. The
model rccngllizes dial (his is an important test ol substantial
population equality, but also recognizes lhat the average
deviation — the absolute value of the total deviations ol all
districts in a house divided hy the number of districts— is an
even more .significant lest.16" As illustration, cnnsidci two
hypothetical plans for a state with fifty districts: Plan A has one
district live percent greater in population than the average and
another live percent lower than the average. The olltei 18
districts are exactly the average. Plan Il has twenty-live (listlit is
Ji four percent grcati.** than the average and twenty-live dis-
tricts al four percent lower than the average. Il maximum
deviations were the only test, plan Il would appear to be the
preferred plan. However, in a slate where one partv com ml*
the reapportioning authority, this could lead lo siguilicaii
malapportionment. The majority party would it) 10 make most
underpopulated districts majority parly districts and most
overpopulated districts minority parly districts."”1

liate Ik igiiKic llie Imnnilaiies ul Lillinium m-im- miming the mngii %i,nd

iliMiiit lute tlim n the iniilille nl the meniiitn ul 11 .quilineill house ki even

|htnhng.ll|.e lesiilenw nl .1 single laniilt Inhim- lietween Inn iliMmis
131 1S, ftSli. fA3H (1)) (enqill.isis .nlileil)

iz 3771'S n 377 .(I'.Milg. N nfui text aitnmpatiying miles S till ni/mn

~lliH In 1IIS, The Ailsism ) Cnniniissinii on lliteigiiveillliteiil.il Kel.ilimisilisi usseil its
imnlel sipipcilinnnedil [ Sifnimies Ji(inilllini siiiciimm "the suggesleil .lineliilliien!
Yim\ult-s I,,i s|ieiil>ing .1 maximum |ieiiein.ige ilesi.ilim. In amiil Inning .ill ilir
dislInis .1 the ‘in.ixinnilii ilevialinn lignie, an avejage iletialiini ligiuc alsn innlil lie
llllleljln;e|/|_\','|/é||/n|n|n/ W1 ACIK SIAO Lliisialisl I'hik.hsm |- [1373i | hittinaltfi
alell as Ai:

it An example nl this siniaiinii sail he linniil in a Nets Vink plan iliasvn In the
inajniiis Kepiihinan paiiy hillie Fin0'»; the Kepnhliinti 12 lli Uisiiijl li.nla | Mipnliiinn
nl *t7.1i.3ri ‘isliile the live Deninitalii ilisliiils wliiili silliniimt il hail [tnpulaliniis
i.ingin% limn :»7.000 in 3H2.0HI. Inieinaliini.;! tallies' (iaiineiil Wnikeis" thiinn.
legislalne Kepiesenl.llinii in New Vink Stale t/'(0il. 133
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The Model establishes five percent as the maximum allowa-
ble deviation from the average.10Thus, the largest district njsijj
he ten percent greater than the smallest. This figure was se>-
lecled to provide the llexihilily necessary to allow the cominis-*
sion I» comply with the other important reapportionment cri-
leiia of this Section while prohihiting the commission from
undermining the rc(uirement of substantial'population cqual-
ity. A ten percent deviation from the largest to the smallest
district is within the limits tolerated hy the Supreme Court.171

Unlike recent Supreme Court decisions, 12 the Model
Amendment requires justification for all deviations from the
average. This requirement does not pose a difficult hurdcn.
Once the commi*.sion knows that it must justify variances, it will
routinely record the necessary data.

170 1n- Ohig Consﬂtvtlon has a similar ptcivisinti. g..k.Const ail. X1.553-4. Ihr
esiniiiaingi ( -INStItution allows onIy alivr >rcriit devi tion limit the tiost populous lo
t|n rt5| ngogulous ilixtirt. Com’. Cjinssj. ail.

onti up edaVu%;lma Ie?|slat|ve||a p0|I|0|||||n|| plan W|thamaX|mum
ﬁl I||*tt| %| ‘deviation I|mn [lit- fti

[Tt tin- smallest ilislriil |II Hi. I rutPloil gimmils
Ln il a\t)/ ti- avma nr said I ailvanir [lir ralinnal stale polity ol tcapriling Mk
thi-.imitiillV Nf rpn [intal snh|I|V|su|ns Mallanv Howell, 110°U.5. 315, 328 (1873, i
[hr Goitit nolril )

I_I,|_|_I, lli.-t ||r|trn ma we aggloam inlriahir Timits." tit. al
Mmrnsrl anniilili o% Cnupri| of Slajr Covet pmt-nls, most slate /ranolllon
yirn| plant ptrsrntl) in rfn | satisty me*Mulletsrrlpmrmrnlhymrmg no legislative
ilistiiil ttnh ?I"VI&IIOI’] ol ﬂlral%r fhan I|v? Pen ¢m limn llir avnagr.
IhrSI prtia M|a3||r|ta PlllttHIl)rller”ah maSupln |||u (lllonn in |7t3 lop In§)0r|a
rrappoiliijinni’il plan rstalilithril J1ir fiflui sanlau It popylation. ol Srialr
P tsrumlv|I|st|E||sthoulllhesvnhm |)Foml$ || ra rX|rp| in m?u ||a3r|m||mta|||rs
am in no rst-n| s'umtld a ilrviaiion gicatrr th prrm| lietl." |stat|||t

K”r?lgM)lalt?nsa” n?hln?mﬂ“[o 5ﬁ0 L (Sul?err|1|e” gtljlrt 1all aiowed2 Ealrt |Ie|tlh!ir

|untlnn [lial Callilmilia’s e |sIat|ve|I|sI||nsa e so large dial "evena 191 m 2" vaiianir
|n Imputation allrils, a large nuinhri of persnns, ||t al. 10. While a w rPotent

Pulatlon iirviation is laige’in California, a larger figuir might lie aireplahlr in a stale

na Iaqu IcPrlslaIme anjl a Tmall population.

Krarsin, [[ir Court rcvrrsril a |I|T|r||l rmtrlgud%ment dial hail

Iounllapopulallon <liffrirnii.1lof 0.0 percent [x-lwrrm Tliy argfest mi Smullrsl ilistiins
|na||r|m|l almrlnn tullr| rIF():Ial protection V|0Iaht|0n mulct I||r till anmnlmcut athsrnl
sprrial justiliralt ir Caiyit poinjril out, howeve Ikely, taigri itilfn-
7En3e8 etvovegn |?|s|||ns woulH Rot Il(* Perah?e wnfwm ]u3||I||3/|nn yﬂi}gu

In H& at)uk v, I'rrisler, 30-t U.S. 526 {1000) die Court rejetted dr min.mi ||rV|a
lions for mtgwssmval dlftncts noting that "fo consider a certain range of vatiamr rfi
miimnit would rmmlage e%slalms lo"strive for Ihal range rather llian for eipialily as
nearly as piailicaldc,” 531,

n-ann CI tasr tt >0tt|u thls Ioglc die lowa Sur%rrmr Com| rrjecird an aP? -
tionment plan (or die lowa Crucial Assembly aflri limljiig that a maximum deviation
liguir of 383 pcwcnl was used and that " olncc die highest and lowest acceptable
lignrrs were lixed hgd|e {Nglslallve leaders all efforts lo achieve voter eipiality ceased."

oun v. 'I'mnet. 103 N.W.2d 781, 7HR (lowa 1072).
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(2) Congressional districts shall have population as nearly equal
as is practicable hascd on the population reported in the federal
census takxfn in each year ending in rero. No district for election of
members to the United States House of Represgnlalivcs shall have a
population which varies by more than one percent from the average
population of all congressional districts in the state. When a petition
challenging a plan adopted by the commission is filed with the
supreme court, the cqmmission shall have the burden of justifying
any variance between the population of a district and the average
population of all districts.

Commknt: This subsection reflects the strict population equal-
ity standard established hy the Court for congressional dis-
tricts.173 The Commission is required to use a snider standard
for congressional than for stale legislative districts. No devia-
tions in excess of one percent may he justified. Deviations ol less
than one percent may he permitted lo stand if justified based on
other criteria. The stale carries the burden of justifying any
variance from the average.

(3) To the extent consistent with subsections (I) an(! (2), district
lines shall be drawn to coincide with the boundaries of local politi-
cal subdivisions.

Commknt: The Supreme Court has struck down stale constitu-
tional provisions that guarantee each county representation in
the legislature,174 hut il has recognized the states' inletesls in
respecting local subdivision boundaries for two reasons, Fitsi,
use of political subdivision boundaries places limils on the
reapportionment authority's discretion lo gerrymander.Ift

113 K||kpa|t||k v, I'u-isli-t, 31 U.S. 526, 5?6 -31 g1868) 385 ol flia-, I-\isiiog -135
mnglessmnl IISIIIIIS an- within hin priceiil ol tin- atla e it in thia-1i states. Cus-
mssto |¥ KtiK1 Vsiiimt T, at 1A tintr 172 m/m/; A* nnli-it almse, (In- Conn
has rawn n llislinition between [lir po I?tlon Mandati eS’[flthhed in, Aitill- 1,
milion 2 of Ijr Constitytion oI emjgirssinual qisttins anil tin- less lrtuaniling sl.iu-
Iatil MIp|||t|I ol stair le |sIat|ve aistricts hy tin- Fouitt-riith- Amni-uthm-m. Str text
anompangmq notes 35-3

unfils. v, Slms1 377 &J [5]33 568 QS?[)
175 Id }578 -18. 'till* Irgal piohiliilinus ani rad|1|ons aﬁ]amst htrakmg ﬁnlunal
siiliilivistini lines aitn| asa musttaint against gi- nymaml I1.Ig M-fme tin-1".S”Shpt ijiic
Coutl's.our rlfon mil- sol- mamI%A Jtakn, u|/n (tl at 261 \{Vuhnol mult
Loust taint, Irgislatlirrs ran nil tip subdivisions In| po ral |ititposrs um L tin gtnsro
-IiMiittg imputation nptalily. Km instanir, in lllinois |n tin- Crut-1al Assembly
missed Ilir city line 0r Chitago nifir litnrs in thawing stalr li-gislalisr lint-s. Ifiv
I"-m N-1,ii

% 3
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Also the Model seeks to balance llu* requirements of subsec-
lions (1), (2). (). and (*1) with die aims ol' compactness. Tims,
die Amendment requires dial the aggregate length of bound-
ary lines he “as short as practicable™ consistent with other cri-
teria. Significantly, the Model adopts a more flexible require-
ment than. Tor example, the Colorado “as short as possible™
standard,18* because in some circumstances it would hr unjust
to ignore legitimate considerations such as geography, political
subdivision lines, and highways. Hut the flexibility built into the
Act should not he an invitation for abuse. The concrete expla-
nations ol the factors in subsections (1), (2), (li), and (1) and the
explicit definition of compactness in this subsection will provide
the courts with the tools with which to enforce this Model. In
order to ensure compactness in political subdivisions of high
population density, the Model imposes a special requirement
upon distticts within these subdivisions.

(6)  No district shall be drawn for the purpose of favoring any
political party, incumbent legislator, or other person or group. In
preparing a plan, the commission shall not take into account the
addresses of incumbent legislators. The commission shall not use
the political affiliations of registered voters, previous election re-
sults, or demographic information other than population head
counts for the purpose of favoring any political party, incumbent

legislator, or other person, or group.

Commknt: This subsection expands upon the antigcrryman-

p< |>C|nrH ict ul ij | urlre nall Iliy (I||m|tl in arﬁa |V|d|np ilic_aica or jlic
JS il al_?a ’llr smallest XISSl|>i|IUIIUSItI In Ulilifaul (imymitulrr-
\iiprn nult* H.J, al “lilt (tonlriolrx tinillrl). Sir tilw ars | rUmynmmln nm
DnrMun onf e -HNY.U. 1., Rrv. 810, I>71) (Iimiriallri_ tiril as K.dv,aids|.
Crumally mil i, Inrnudas liavr hail onr ot two laults. On Il onr iaiul. rx0I|| oni|1.K -
I|| i If||n|||||n|a|rg|tl|tn|l Tor lhr, t|||||t and even thoir, IIInsI illIn.led lo un rt3|and
lili 1 ml Is'inanJj nr|r|sa| 05|| ”ua sn}1 in WA [nutatmlénnnsma g r\
nsumamco |rpn|Pus irr-hand, rigid. lornijitas do_lint cont
lirxiliilily urrsvaty n allow [liy use ol olhrr |C||L|0|I|||n|ncnl clileria, Inlitiil qu|
FIVISIOH leannv If)rrxalnpér airollrn lai fKi lgnng Ilenlu|as o follow. thﬁse
[Xmudailr mq twoatean? cmu aoncss Inrimila ev nthoug gsnvranot
||||Jn|nlnn| pnhn inrirxt, Srt Call'nry v. Cummings, J12 U K |»7
ewhat tagg glstrlds ?flrn result from illrnipls lo mrrl |r relglnnnen
viihslarilial 0 nIaI| ||e%ualy Srhuridrrv. Kmkrfrflrr, 111 N.Y.2d 420 SID'N.Y.S.2d"

HP\'#@% Ii. onsz ar]l %) g 47(1). S/r Pulitiral (Irrrymanilmug, supra note St), al 411

ILIiH.
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deling provisions in the Delaware Code and the
slit tuicon. Ht

The Supreme Courl has held that the use i
the formulation of tlistliot lines does not violate the Constitu-
tion.187 Thus limitations on the use of politic;tl data in planning
apportionment are a necessary addition to the other <rileiia in
the Model Amendment.fWithont limitations on the useol polit-
ical data, the Amendment would invite politically motivated
gerrymandering. The explicit prohibition against the use of
addresses of incumbent legislators eliminates a special lineal to
fair districting.

Under the Model Amendment a plan is not mulcted void-
able merely because il happens lo favor a political party, iui iim-
hent legislator, or other person or group. All reapportihnmeni
plans favor some party, person, or group. Challcngcts must
demonstrate that the districts were drawn for the purpose of
favoring some party, person, or group. The limitations on the
use of data traditionally used in political gerrymandering will
he judicially enforceable.

(7)  No district shall be drawn for the purpose of diluting the
voting strength of any language or racial minority group.

Commknt: The ability of the reapportionment authority to
dilute the voting strength of minorities is limited hy the opcra-

HIi DcIauatchwyuw?cslhal d|5|||||5|m|vl m|I Ik rivaled mi.isIn iimlylv I.mu
any ||f|”§” hiJiuliliial pally (aim " til. 2!1. 5 HO* (11)75). Srr also Hawail ciinsi

IH7 Srr lex] amlmﬁau |U([1 initrs | M il supiu. lint srr Nunn v, Tiiinri, 11):) N.W 2d
7Hlﬁnwa 1072). |n.ah rxicptinn In the gfiictal fulf. the Inwa Siipiruie (aunt milled a
Ifgﬂ|va|vr icap n|I|0|nnrnI plan upnn I|mI|||g dial pnpulatlnn eipiality was linpinp
L|u|e in ?|e Ccm al. ﬁ nlluy ﬂna nl Ellntel || Innuwhe” eénélalns h|
he mm [ pninted n ? pefinrap|Hi I|n| eu ans tnulil evenped
W|d|n||| lelianee nil dig pnli
| tie letevame ul die Le.i |§gue nf Wuineij Vnleis' Ian |s mil ils ayailaliililv as ail
aIIeI||aIe plan hut lallieY 1ls_denmmsliglinn u Pnants piimipal lliesis;
||a|ne qlal ns. mine elpa\ mLFuplal aveln ed. |lie same
e mes

[
anvus in n|||a Ul Was sedl (“ ﬁ P A
,oan lInlli plans used mnli n||¥ ulnp? 1SS as uelessal elnnsw
le <lilert.I; Ixﬂhw isme? lly avuid sli |d|V|5|gnn f Invsnsli |Ps Imili. plans
Ihlss iminty and |neSW|erc nelessa illeleme x wren I[it 1wy

n5| n dJ e|n||nat|un ul efl eme |n<ii"'IkVH| ’ rcnsanls and utliri
m] |a |m||| eralimis in lunmilanini ul die VV
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lion of two other elements of this Amendment. 'Flic Model
requires the creation of single-member districts18 and man-
dates the adherence to political subdivisions.18" These two fac-
tors tend to ensure that geographically compact minority
groups will not he gerrymandered. Hut, because minorities
have been historically the special victims of gerrymandering,,nu
this subsection establishes an explicit guarantee.10l The federal
courts and Congress have recognized the problem of racial
gerrymandering. In the few eases in which the courts have held
reapportionment plans unconstitutional on grounds other than
population inequality, the plans were found lo dilute the voting
strength of racial or ethnic minorities.12 Congress began to
deal with this problem when it enacted the Voting Rights Act of
1905, which was designed to extend the voting guarantees of
the Fourteenth and Fifteenth Amendments to state electors.103
The "racial" and '"language' minoiity classifications in the
Model Amendment follow the Voting Rights Act of 1905, as

|amended

IH{ Model Constitytional Amendinenf, s bs tlinn (c Hgl? in/m.
IHO 1il.. suhsettinn (c)(3) hifin. Unnimvii)® ra mentation nl political subdjvisions
tm|Inm|nef die idyliTy nI cnnstiturnrics, In owam? H Fohtlcd ction In an clle tlvc
manner. |lie special masters appointed hyt e California Supreme (aunt in 1117) lo
prepate Ieap[;[)]nrtmnonnu ?Ian Bomted
It'1s dearthat in mian stuat| ns jiunt and Ci Ixumdanr define poliliial,
?tonunnc an? spiia Ixmt lirirs nt OP latjon 11 |ettun|(i mﬁaln
atiiyis, with gltlmateg |t|caI concerns aic. ¢ nsnulrd anng lotal poftical
subdlvmon in st Thte| fnic. nmlctcssury division of coilutie’s and Cities in
0||nn en ISIC n ogld lig av
qulsfatﬁev Rrenlnctke 1 gg/d 5e1% 9«I0 110 (al. Kplr. 7IH (1173).

rtext artumpaiiyiu mlte57 -14 sy
L0 srh Adyi UI pg Eissmn on Intel §overn|nental Relaélons sugr?(ested that
lie aim. ol (a %1 otlioumeil ;t) F shou d? ie to provide alra elleilive
he votma stirnglh o raC|aI or poliliial elements

fl
repleseutalioo t v0|d nceII|n out
? Maore v, l.eflorc County Hoard of

O th5 \ihing popation.” A dunia ngie,
KIntinii Commissioners, >0 K.2tl 021 (full’ Cir. 11174); Knhiuson v. Corimiissioneis
cuml, Andelson Camntg 505 K.2tl li74 FSth ar. 1974 In Klalir v. Williams. 339 K
Sﬁ)g 922 ). Arir. 1972). the com | rea|%ne sever |sIan IX|untIancs In order 1o

Inglan reserv | nfiiel satlve distyirt.
P 38rr 1923] Cﬁ{ag Bﬁ N\/ syt 93} )g?:on r.ssuinal Rismyi it Sirvkf,
I|rrar nr Cononss Tiir. Votino Rlctus ACt or 19] 15, Ax Aminiiiii History,
Kim.is. A Al iirnaiivis (1975), In a recent case, the Cupieme (aunt had t e
linrnyialil taskofadjudlcatlng tonhetmq claims helween two minrities. A New Ynik
[an had ellberatel estalfllsh d.two atlvedlstncts W|thmm w ilc maonn 1] 05
ermlt ‘the cI?se knit Iasal ir community p %Qtest that the ans ssren
ubmriget! il”in agﬂwre ominant ite district. Ret |n e spec |c

man ate of flie Voting Rights Act o 1955 t eSu leme Court uphel epIan United
JeW|sh Organizations v are){ 9 Sg {
194 42°U.S.C.A. Si 1971, 19731 { (W«C Si)pp. 1977).

"@jla'ﬂm I Process

Four suite constitutions have* clcsignccl provisions 10 protect
socio-economic comniuniliesof interest in the reapportionment
process. 18 This protection of socio-economic communities de-
fines the interests to he protected in much broader terms than
the Model's formulation of "language or racial minority
group". The states’ broad socio-economic provisions i('present
an effort lo achieve an admirable public policy goal."""1Hut in
striving to attain the desired ends, the broad for mutation grants
the renpporiinnutcnl authority too much discretion. |lie no-
tion of "socio-economic comniunilies of interest**" is so broad
that a rcNgiportionment authority could knowingly denial k
geographically overlapping communities. As a result, the i(-ap-
portionment authority would have to favor some communities
of interest over others. Il is possible, therefore, llial under die
broad provision those communities of interest that have been
the traditional victims of discrimination will gain no additional
protection. Thus, in order to avoid the pitfalls of the broad
socio-economic approach, this subsec tion focuses its constitu-
tional safeguard on those specific communities of interest —

linguistic and racial minorities — that are most in need of
protection.

195 The (a|||||III|nC titution row es [lial. iniivistenl . v?|t|| olltei |tnett| "tom-
Mititillies of Inteli-s|, |n| |n ethnc <n Itltal gionotp1l. Jtittle men. eogﬁ i, .util
detnngtnpnt flnton shaII resetvel within a single 1ljslriil wi eteve| xisshle." Cti |t
cjinsi. ML, 1(3). The Hawail Constitution |m|t|ts *Wlteie pint fitable. sub-
tnelgente |d narea InaI||| erlllslntf whcicin substantiall d|IIeten ?OILO etonu it
,|,utmess p|e|0|n|naes a 'flvm letl." Hawaii. cjinsi all; Alas aglow es:
Kalll new disltit| .. . shall lie

ot tiled nl mnhgnons and tt||||FtrIIen|In|V| tlmmP
asn& I>as I|tabIea|d |eI |n egrated s t|P nnumit alea." 5 kal ON sui

IS rr Kaan. 55 3H7HHD asa197@ IIleCIk ahotiia Qinstjlii-
|on |0V|tes at onsnelanm shall Ix- given to POpI atioil. tollip.Itmess. alea.
POIII al unlts h|5|0||talprcretlents ccouuliiic mull?oh ial 1uleie.sts. torfjiigiiglis teni-
orP/ ant| o te| maHor attnls to the extent feasile.” okiv. ciinsi. all.

awall eglslatwe Keap gonlflnnenl Commission [nteiptelell its
sIar]danIlJlot{rn H ft95 asone ol jxilititnl'tail ness. In its lin.il re[xtil, die Cotumissioil
explatet! its liiet

Tlig Commlssnm _Coiistiojisly Fmsned an elfoil lo avojtl tleat i.ises ol one
snnn cr||n0m|t giotip'heing’ stihmelgetl mid tlisiiilvanl. |Pet| fv leason 1d_ US
atemen inailislijtt in wiiith mnlthersotlo etonomlt tfass heavily pietloiyi-
ate 3V|ete a sotio-e[imoniit ﬂ} M [r)eo le stlt| as those living In the
I'apaktcea. nr Wjiimanaln area) cluiniit Y eason 0 its numx-1 m othelwise.
I|e a t |sI||t| hy |tself the tinumissitil sfittttitled the thsliitl so that stitl a
lgtoutpu would at least have a |I?htln .tha L{te to ttl1n eIF with otliei smin-

nit_gloups In the same district’in seletliug a le |sa||u
Hawan eglsIaY Ff Bgomonnl Ul Com |ssl Nn ReR(nt a Reag& |I|on|uenﬁ
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EGAN V. HAMMOND Alaska S57
Clta as. Alaska. Ui- P.M s'D

apportionment plan was invalid, where
there was no adequate justification tor
variances which ranged from plus Jo.3;
to minus 45.93% in house districts and
from plus 26.14 to minus 7.2% in senate
districts, but that some military personnel
might be excluded as permissible device
for limiting impact of transients and non-
residents oil legislative districting:.

Objections overruled.

Decision of Superior Court affirmed
in part and reversed in part and Ibc case
remanded with directions.

Boochevcr, J., dissented and filed
opinion as to objections to interim plan.

. States 0=27

It is constitutionally impermissible to
discriminate against a class of individuals
in legislative reapportionment plan merely
because of nature of their employment.
Const. art. 6, § 3; U.S.C.A.Const. Amend.
4.

2. States 0=27

Census data was required to be em-
ployed in determining total population
base for purposes of formulating an in-—
terim .reapportionment plan for legislative
elections. Const, art. 6, $ U.S.C.A.
Const. Amend. 14

3. States C=>27

la fashioning interim apportionment
plan for legislative elections, military per-—
sonnel or civilians who were living in
Alaska and enumerated in most recent
census but who did not at time possess
intent of making Alaska their home would
not be excluded from total population.

Const, art. C 4 3: U.S.C.A.Const. Amend.
14.

Opinion of Sept. 29, 1972
4, Constitutional Law 0=225(1)

The equal protection clause requires
that the states make art honest and good-
faith effort to construct districts, in both
houses of its legislature, as nearly of equal
population as practicable. U.S.C.A.Const.
Amend. 14

502 P.25—*4Vi

5. Slates 0=27

Two separate justifications for devia-
tion from ideal population figure's in the
apportionment of state legislatures are:
variance occurring because of uncontrolla—
ble factors, despite a good-faith effort to
achieve mathematical precision, and factors
incident to effectuation of a rational state
policy, btf tho latter justification is eroatlv
limited. U.S.C.A.Const. Amend. 14

|). States 0=2/

Only after good-faith effort has been
made to achieve precise mathematical
equality in reapportionment of stale legisla-
tures may variances be permitted ami thru
state has burden of justifying in detail each
such variance. U.S.C.A.Const. Amend. 14

1. States 0=27

Need for numerical adjustment is very
focus of mandate to reapportion state legis—
latures. U.S.C.A.Const. ."mend. 14

). S'tates 0=27

Legislative rcupportiotuucnt piau was
invalid, where there was no adequate justi-
fication for variances which ranged from
plus 23.35 to minus 45.95'." in iiott-c dis—
tricts and from plus 26.14 to minus 7.2%
in senate districts. U.S.C.A.Const. Amend.
14.

Elections 0=1(1
Stales 0=27
Afjlinry jmaoai class cannot be
deprived of right to vote and cannot be
arbitrarily eliminated in population base
used to design legislative apportionment
scheme. U.S.C.A.Const. Amend. 14.

in. Constitutional Law 0=225(1)
States <2=27

Alaska constitutional provision speci-
fying that reapportionment shall be based
upon civilian population within each elec—
tion district violated Federal Constitution
insofar as it sought to exclude military as
a class. Const, art. 6, $3; U.S.C.A.Const.
Amend. 14

11 States C=27

Although it is unconstitutional to ex-
clude military as a class in reapportion—
ing state legislature upon basis of popula-
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tier., some military personnel may be ex-
cluded as permissible device for limiting
impact of transients and nonresidents on
legislative districting. Const, art. 6, § 3;
U.S.C.A.Const, Amend. 14.

12. States 0=27

If even one person is disenfranchised
on any irrational ground, legislative dis-
tricting scheme rendering that result is in-
valid. « U.S.C.A.Const. Amend. 14.

13. States 0=27

With respect to legislative districting,
attempt must be made to arrive at best ap-
proximation of population without losing
sight of fact that right of equal represcnta*
:ion is also an individual and personal right.
L'-S.C.A.Const. Amend. 14.

14, Con" tttetlonal Law 0=225(1)

States C=27

Upon adequate notice and opportunity
to register before use of master voter reg-
istration list for legislative reapportionment
purposes, plan based upon current voter
registration would be permissible under
Federal Constitution in attempt to give ac-
curate assessment of military population
present in state with intent to make Alas-
ka their home and also plans based on ac-
curate data of state citizenship or state
residency could meet standards of federal
U.S.C.A.Const.

equal protection clause.

Amend. 14.
15. Constitutional Law C=>49

Unconstitutional provisions of Alaska
Constitution requiring that reapportionment
lie based upon civilian population within
each election district as reported by the
census is not severable; thus the entire
provision is invalid. Const, art. 6, § 3; U.
S.C.A.Const. Amend. 14.

10. Action C=G

Inasmuch as the apportionment plan
was unconstitutional, question as to politi-
cal affiliation of members composing ad-
visory reapportionment board was moot
and, since appointments lo board were
made many months before final plan was
promulgated by governor and interested
parties had ample time to appeal from mo-
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merit appointments were made, judgment
on the issue as to composition of board was

not required. Const, art. 6. 8§ S.

17. States C=27

Inasmuch as governor in creating leg—
islative reapportionment plan was not act-
ing from political considerations and per-—
formed his function in good faith, any er—
ror in composition of advisory rcapportion-
ment board with respect to political affilia—
tion of its members was rendered harmless
error. Const, art. 6, § S.

IU. States C=27

Purpose of constitutional provision
that appointment to advisory rcapportion-
ment board shall be made without regard to
political affiliation is to prevent appoint—
ment of board whose efforts might result
in politically motivated reapportionment
plan. Consj} art. 6. $S.

19. States C=27
Constitutional
pointments to advisory
board be made without ivgi.r | to political
affiliation was not equivalent of requiring
a bipartisan board but, in reviewing >
of appointment, germane eor.*ueratiuiis in—
clude: tlu* political affiliation of mender*
of board, nature of their activities in par-
tisan politics, particularly if from one po-
litical party only, and the expertise
general qualifications which member? : ' ;:g¢
to the board. Const, art. h. j s.

20. states C=27

Creation of siuglc-member Icgislativj
districts from multimcmber districts
within powers available to governor miner
constitutional provision authorizing iti:-. e.
redistrict by changing size and area of ei.c-
Const, art. 6, § (=

™ quire n.oii: ap-
Ll]e->itior e

lion districts.

21, States 0=27

Governor's general power to reappor-—
tion legislature includes right to utilize tool
cf designated scats within nmltimcmior
districts. Const, art. ti. § n.

22. Staton C=27

A need to truncate terms of iucumhcms
may arise when rcapportionim-ur re.-i;ir< e
permanent change in district lines we
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either exclude substantial numbers of con-
stituents previously represented by incum-—
bent or include numerous other voters who
did not have voice in selection of that in—
cumbent. Const, art. G § 6.

23. States C=27

Governor has power to terminate state
senate terms as incidental to his general
reapportionment powers. Const, art. 6, 8

24. States 027

Under Alaska Constitution, governor,
with assistance of reapportionment board,
has implied power to reapportion senate
on interim basis. Const, art. G, § 6.

John E. Havelock, Atty. Gen., Richard
\Y. Garnett, IIl, Asst. Atty. Gen., Jttncau,
for petitioners.

Gifford J.. Groh, of Groit, Bcnkert,
.Greene & Walter, Anchorage, tor respond-
ents.

OPINION IN RE OBJECTIONS TO
INTERIM REAPPORTIONMENT
PLAN

Before RONEY, C. J., and RABJINQ-
WITE, CONNOR, ERWIN and 1300ClII-
EVER, JJ.

RAH1INOWITZ, Justice.

In our Decision and Order of May 26,
1972,1 this court declared the renpportion-
ment plan embodied in the December 30,
1071, Proclamation of Reapportionment and
Rcdistricting unconstitutional under the
equal protection and supremacy clauses of
the Constitution of the United States of
America. We reached this conclusion for
the reason that the proposed plan in its
overall reapportionment of the Senate and

. Tliis ilucmiit-iiC is attached hereto us part
uf un appendix to this opinion. _Also in-
['Ttulod U the a [penldlx are the Reforcncu
lo Masters, Musters' Report, Order Estab-
lishing uu Interim Kcupimrtiuumi-nt 1'laii.
and Order Den ,mP Objections to Intu-im
Reuppurtioitiuctit Flun.

EGAN V.HAMMOND Alaska 839
Cltr* as. Alaska. W2 IV.M S.sk

House of Representatives wouid have es-
talilislicd election districts which failed to
encompass "a« r.oarlj equal pig.ul.ition pro-
portions as is practicable." To insure com-
pliance with the equal protection require—
ments of Reynolds v. Sims. 377 U.S. 533,
84 S.Ct. 1362, 12 L.Ed.2J 506 (1W4), and
its progeny, it was further determined that
an interim reapportionment and rcdistrict-
ing plan, designed to meet the imminent
1972 elections, required formulation. In
furtherance of this task, two .Masters were
appointed to assist the court in fashioning
an appropriate interim reapportionment
plan.

Un May 26, 1972, the appointed Masters
were given the following instructions in
pertinent part:2

1 By use ot the e-l:iciai Census of
1970, you should establish a population
base for the State o f. .i.iska. This popu-
lation base should include military per-
sonnel who were enumerated in the 1970
Census.

2. You should make an inquiry to de—
termine whether or not the number of
nonresident military personnel included
i:i the 1970 Census can be determined.
If a determination can be made, then
you should subtract the number from tiie
total which you have arrived at in para-—
graph 1 above. You should also state the
methods in detail by which you arrived at
this determination.

After receipt of the Masters’ Report,2 an

"Order Establishing an Interim Rcappur-
tiontncnt Plan for 1972 Legislative Elec-
tions" was entered on Tunc if, 19724 In
its relevant part this order stated:

By use of tile Official Census of 1970,
tiie Couit determines that the total popu-
lation base for tiie Stale of Alaska shall

2. Thu complete h-it'T nf instructions t> the
musters is nttuclusl hereto us part of the
appendix.

3. Till* Report is im-luih’J in llui appendix
attached" hereto.

-1 This document is included iu tin* appen-
dix attached hereto. PP



