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T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A  

T H I R T E E N T H  L E G I S L A T U R E  

B I L L / R E S O L U T I O N  NO: HB 588

TIT LE :  "An Act r e l a t i n g  t o  award of c o s t  and a t t o r n e y  f e e s  t o  p e r s o n s . . . "

A G E N C Y  A F F E C T E D :  D e p a r t m e n t  of Labor

Pa g e  2

U n d e r  t h i s  bill t h e  D e p a r t m e n t  of Labor, O c c u p a t i o n a l  S a f e t y  and He a l t h  w o u l d

b e  r e s p o n s i b l e  for  r e i m b u r s i n g  c o s t s  and a t t o r n e y  f e e s  t o  p e r s o n s  w h o  prevail

a g a i n s t  t h e  S t a t e  in a d m i n i s t r a t i v e  p r o c e e d i n g s  f o r  c o n t e s t e d  O c c u p a t i on a l  

S a f e t y  and H e a l t h  i n s p e c t i o n s .

T h e  f o l l o w i n g  a s s u m p t i o n s  h a v e  be e n  m a d e  in p r e p a r i n g  t h i s  fiscal note:

1. T h e  e f f e c t i v e  date  is J u l y  1, 1984

2. F o r t y  i n s p e c t i o n s  will be c o n t e s t e d

3. T w e n t y  p e r c e n t  of th e  c a s e s  will be at l east p a r t i a l l y  r e v e r s e d

4. F i f t y  p e r c e n t  of t h e  r e v e r s e d  c a s e s  will be r e p r e s e n t e d  b y  an a t t o r n e y

5. A v e r a g e  cos t  per c a s e  will be $ 2 , 5 0 0

6. F i f t y  p e r c e n t  of t h e  c ost will be r e i m b u r s a b l e  u n d e r  A l a s k a  Rules of Civil

P r o c e d u r e s ,  R u l e  82 ( D e s i g n a t i o n  of r e a s o n a b l e  cost)

7. T h e  n u m b e r  of c a s e s  wit h  legal r e p r e s e n t a t i o n  w ill d o u b l e  in FY '86

8. S i x  p e r c e n t  i n f l a t i o n  r a t e  is u s e d  f r o m  FY '86 t h r u  FY '89



* *  S T A T E  O F  A L A S K A  1 9 8 4  L E G I S L A T I V E  S E S S I O N
ctcrfll M d T CF I S C A L  N O T E

IRevision Date:

• w -
R E Q U E S T

B i l l / R e s o l u t i o n  No.: HB 588

F I S C A L  D E T A I L  

A g e n c y  A f f e c t e d J-afaflE____
A f f ecte d :Title: " a w a r d  o f  c o s t  and a t t o r n e y  P r o g r a m  Category A f f e c t e d :  .Social

f e e s  to p e r s o n s  11__________________  S e r v i c e s

S p o nsor: T i s c h e r

R e q u e s t o r :  J u d i c i a r y  Comm.

8RU, P r o g r a m  o r  S u b p r o g r a m ( s )  A f f e c t e d :  

E m p l o y m e n t  S e c u r i t y  BRU

D a t e  o f  R e qu e s t :  F e b r u a r y  28. 1984 U n e m p l o y m e n t  I n s u r a n c e  C o m p o n e n t

EX P E N D I T U R  E S / R E V E N U  E S :

■W1*

[Thousands o f  D o ll a r s )

' ;• ' •

O P E R A T I N G

FY 84 FY 88 FY 86 FY 87 FY 8 8 FY 89

100 PERSONAL SERVICES 

200 TRAVEL 

300 CONTRACTUAL 

400 SUPPLIES 

500 EQUIPMENT 

GOO LAND & STRUCTURES 

700 GRANTS, CLAIMS 

800 MISCELLANEOUS

. „

? 4 . 0 Rn.q fifi.n fi1 fi fi7 7
/«

T O T A L  O P E R A T I N G _ 24. D fin q fifi n fil fi fi7 7

I C A P I T A L  I I I I

£ R E V E N U E

FUNDING: ( T h o u s a n d s  o f  Pol ars)

POSIT I O N S :

S O U R C E  O F  F U N D S  TO  O F F S E T  F I S C A L  I M P A C T  O F  BILL:

N/A

A N A L Y S I S : A t t ^ r J ^ a  s e p a r a t e

P r e p a r e d  By:

D i v i s i o n :  _Em p I m m e n t .  S e a i r i i

f o r  a n a l y s i s

A p p r o v e d  b y  C o m m i s s i o n e r : /*-nimiRnhicnn 

A g e n c y  :_i_atinr_____________

P h o n e  :_M S = 2 2 1 2 . 
Date:____2=?,q.-A4 .,

Date: g . p Q . a a

LER* B * 11
D i s t r i b u t i o n  (by A g e n c y  p r e p a r i n g  fiscal note): 

L e g i s l a t i v e  Fi n a n c e  

L e g i s l a t i v e  S p o n s o r  

R e q u e s t o r

O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t

I m p a c t e d  A g e n c y ( i e s )

***•*". *•>* 
.•-VJi'.C'- • ’'

ill
•TV;

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

24. n sn.Q fii fi fi7 7

FULL-TIME
PART-TIME
TEMPORARY

1 2 / 1 / 8 3



\\- ' - • ;T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A  

T H I R T E E N T H  L E G I S L A T U R E  

B I L L / R E S O L U T I O N  NO: HB 5 8 8

TIT LE :  " A n  Ac t  r e l a t i n g  t o  award of c o s t  and a t t o r n e y  f ees t o  p e r s o n s . . . . "

A G E N C Y  A F F E C T E D :  D e p a r t m e n t  of L a b o r

P a g e  2

•

U n d e r  t h i s  b ill t h e  D e p a r t m e n t  of Labor, E m p l o y m e n t  S e c u r i t y  D i v i s i o n  w o u l d

b e  r e s p o n s i b l e  for r e i m b u r s i n g  c o s t s  and a t t o r n e y  f e e s  t o  pe r s o n s  w h o  Drevail

a g a i n s t  t h e  S t a t e  in a d m i n i s t r a t i v e  p r o c e e d i n g s  f o r  U n e m p l o y m e n t  I n s u r a n c e  

b e n e f i t  and t a x  cases.
• •• . . ' ’ ' ■ . ' '

T h e  f o l l o w i n g  a s s u m p t i o n s  h a v e  b e e n  m a d e  in p r e p a r i n g  t h i s  fiscal note.

1. T h e  e f f e c t i v e  d at e  is J u l y  1, 1984.

2. Fou r  t h o u s a n d  p r o j e c t e d  c a s e s  in FY '85.

3. T h i r t y  p e r c e n t  of t h e  c a s e s  will be r e v e r s e d .

4. Te n  p e r c e n t  of t h e  r e v e r s e d  c a s e s  will b e  r e p r e s e n t e d  b y  an attorney.

5. A v e r a g e  c o s t  per c a s e  will b e  $400.

6. F i f t y  p e r c e n t  of t h e  c o s t  will be r e i m b u r s a b l e  u n d e r  A l a s k a  Rules of

Civil P r o c e d u r e ,  R u l e s  32 ( D e s i g n a t i o n  of r e a s o n a b l e  cost).

7. The n u m b e r  of c a s e s  wit h  legal r e p r e s e n t a t i o n  w i l l  d o u b l e  in FY *36.

8. For FY '87 t h r u  FY '89, 1 0 %  i n c r e a s e  a n n u a l l y  in th e  r e v e r s e d  c a se s  

r e p r e s e n t e d  b y  an attorney.

9. Six p e r c e n t  i n f l a t i o n  f a c t o r  has been used f o r  F Y  '86 t h r u  F Y  '89



S T A T E  OF A L A S K A  1984 L E G I S L A T I V E  S E S S I O N  

F I S C A L  N O T E

R e v i s i o n  D a t e

HB 588

R E Q U E S T

B i l l / R e s o l u t i o n  No:_____________________

Title: A w a r d  of c o s t s  and a t t o r n e y

fees.______________________________________

S p o n s o r :  T i s c h e r ____________________

R e q u e s t o r : H o u s e  J u d i c i a r y ___________

D a t e  of R e q u e s t : _________________________

E X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d s  of

1
I O P E R A T I N G

| 100 P E R S O N A L  S E R V I C E S

| 2 0 0  T R A V E L

| 3 0 0  C O N T R A C T U A L

I 400 S U P P L I E S

l':;l 5 0 0  E Q U I P M E N T  

| 600 L A N D S  & S T R U C T U R E S

| 700 G R A N T S ,  CL AI M S

I 8 0 0  M I S C E L L A N E O U S

I T O T A L  O P E R A T I N G

FY 84

|_________ C A P I T A L

I R E V E N U E -

F U N D I N G :  ( T h o u s a n d s  of Dollars)

G E N E R A L  F U N D  

j F E D E R A L  F U N D S  

| O T H E R  

I T O T A L

F I S C A L  D E T A I L

A g e n c y  A f f e c t e d : ___________

P r o g r a m  C a t e g o r y  A f f e c t e d :_

R e v e n u e

BRU, P r o g r a m  of S u b p r o g r a m ( s )  Aff e c t e d:

P O S I T I O N S :

| F U L L - T I M E  1 - j “
| P A R T - T I M E  | - |

I T E M P O R A R Y ____________________________ | - |

S O U R C E  OF F U N D S  T O  O F F S E T  F I S C A L  I M P A C T  OF BILL:

Fi s c a l  i m p a c t  of t h i s  l e g i s l a t i o n  w o u l d  be d i f f i c u l t  t o  p r o j e c t  as t h e  n u m b e r  o f  

h e a r i n g s  in q u e s t i o n  is unknown.

A N A L Y S I S : A t t a c h  a s e p a r a t e  p a g e  f o r  ana l y s i s.

P r e p a r e d  By: B r u c e  M. B o t e l h o _______________   Phone :  4 6 5 - 2 3 0 0 _______

D i v i s i o n :  C o m m i s s i o n e r ' s  O f f i c e  /  . . Date: 0 2 / 2 9 / 8 4

A p p r o v e d  b y  C o m m i s s i o n e r :    Date: .3 /  T M
A g e n c y :  _____________  il?  \

D i s t r i b u t i o n  (by A g e n c y  p r e p a r i n g  fiscal note):

.Leg i sj ative. F i nance 

L e g i s l a t i v e  S p o n s o r  

R e q u e s t o r

O f f i c e  o f  M a n a g e m e n t  and B u d g e t  

I m p a c t e d  A g e n c y ( i e s )



A n a l y s i s  fo r  HB 58 8

HB  588 w o u l d  r e q u i r e  p r e s i d i n g  o f f i c e r s  1n a d m i n i s t r a t i v e  

p r o c e e d i n g s  t o  a w a r d  r e s p o n d e n t s  t h e i r  “costs of d e f e n s e ,  I n c l u d i n g  

a t t o r n e y  fees.*1
> ■> r-Ki>T

• :

I
i

T h e r e  a r e  t w o  f u n d a m e n t a l  d e f i c i e n c i e s  w i t h  this  bill. First, and 

t h e  m o s t  s i g n i f i c a n t ,  1s t h e  I n f u s i o n  of a d d i t i o n a l  Iss u e s  for appeal 1n 

c a s e s  t h a t  m i g h t  n o t  o t h e r w i s e  be a p p e a l e d . A r e v i e w  of A l a s k a  S u p r e m e  

C o u r t  d e c i s i o n s  w i l l  d i s c l o s e  n u m e r o u s  c ases a p p e a l e d  o n  t w o  r e l a t ed  

Issues: (1) w h o  1s t h e  p r e v a i l i n g  party, a n d  (2) t h e  r e a s o n a b l e n e s s  of

c o s t s  and a t t o r n e y  fees. B e c a u s e  th e  a l m o s t  u n i v e r s a l  p r a c t i c e  1n this 

c o u n t r y  has bee n  t o  p r e c l u d e  a t t o r n e y  fees a t  t h e  a d m i n i s t r a t i v e  level, 

a d m i n i s t r a t i v e  h e a r i n g  o f f i c e r s  h a v e  n ot  had to d i v e r t  t h e i r  a t t e n t i o n  to 

t h i s  Issue. In t h i s  r e g a r d  1t sh o u l d  be n ot e d  t hat, l i k e  c r i m i n a l  cases, 

t a x a t i o n  an d  l i c e n s e  d i s c i p l i n a r y  p r o c e e d i n g s  h a v e  b e e n  c o n s i d e r e d  

e x e r c i s e s  of th e  s o v e r e i g n ' s  p o w e r  for t h e  p u b l i c  w e l f a r e  fo r w h i c h  no 

a t t o r n e y  fees s h o u l d  be a wa r d e d .  Seco n d ,  t h e  bill 1s I m b a l a n c e d  In t h a t  

1t does n o t  p r o v i d e  f o r  c o m p e n s a t i o n  t o  th e  s t a t e  w h e n  t h e  s t a t e  p r e v a i l s  

1n p r o c e e d i n g s .

T h e  m o t i v a t i o n  f o r  l i t i g a t i o n  o v e r  c o s t s  and a t t o r n e y  fees m i g h t  be 

r e d u c e d  by I n c l u s i o n  of l a n g u a g e  l i m i t i n g  t h e  a m o u n t  of r e c overy. T his 

w o u l d  be e s p e c i a l l y  h e l p f u l  1n c ases b e f o r e  t h e  D e p a r t m e n t  of R e v e n u e  1n 

w h i c h  m i l l i o n s  of d o l l a r s  a r e  at Issue. S u c h  a l i m i t a t i o n  m i g h t  t a k e  t h e  

f o l l o w i n g  form:

"A c l a i m  for c o s t s  and a t t o r n e y  fees m a y  n o t  e x c e e d  $75 an hou r  

for s e r v i c e s  a c t u a l l y  p e r f o r m e d  by th e  a t t o r n e y  of th e  c l a i m a n t  

and m a y  not e x c e e d  $ 5 , 0 0 0 . "



S T A T E  O F  A L A S K A  1 984 L E G I S L A T I V E  S E S S I O N  

FIS CA L  N O T E

R E Q U E S T

B i l l / R e s o l u t i o n  No

R e q u e st o r :  J u d i c i a r y

D a t e  o f  R e q u e s t:  3 / 1 / 8 4

( T h o u s a n d s  o f  D o l l a r s )

GENERAL FUND 

FEDERAL FUNDS 

OTHER 

TOTAL

a nd attorne:/ f e e s ____

Sponsor:Tisclrier

F I S C A L  D E T A I L

A g e n c y  A f f e c t e d :  E d u c a t i o n _____________________

P r o g r a m  C a t e g o r y  A f f e c t e d : E l e m e n t a r y  & S e c o n d a r y

E d u c a t i o n  ___________ ___________
BRU, P r o g r a m  o r  S u b p r o g r a m ( s )  A f f e c t e d :  

M a n a g e m e n t ,  L a w  & F i n a n c e

E X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d s  o f  D o l l a r s )

O P E R A T I N G

FY 84 FY 85 ' FY 86 FY 87 FY 88 FY 8 9

100 PERSONAL SERVICES

200 TRAVEL

300 CONTRACTUAL

400 SUPPLIES

500 EQUIPMENT

600 LAND & STRUCTURES

700 GRANTS, CLAIMS

800 MISCELLANEOUS

T O T A L  O P E R A T I N G

C A P I T A L

R E V E N U E

FUNDING:

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

S O U R C E  O F  F U N D S  T O  O F F S E T  F I S C A L  I M P A C T  O F  B I L L :

T h i s  is n o t  a z e r o  fiscal note. Financial i m p a c t  o f  t h e  bill is i n d e t e r m i n a t e .

A N A L Y S I S : A t t a c h  a s e p a r a t e  p a g e  f o r  a n a l y s i s

P r e p a r e d  By: S t e v e  H o l e  

D i v i s i on :  C o m m i s s i o n e r ' d

A p p r o v e d  b y  C o m m i s s i o n e r : H a r o l d  

A g e n c y : E d u c a t i o n

D i s t r i b u t i o n  (by A g e n c y  p r e p a r i n g  fiscal note); 

L e g i s l a t i v e  F i n a n c e  

L e g i s l a t i v e  S p o n s o r  

R e q u e s t o r

O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t

I m p a c t e d  A g e n c y ( i e s )

Phone: 4 6 5 - 2 8 0 0  

Date: 3 / 1 / 8 4

Date: 3 / 1 / 8 4

1 2 / 1 / 8 3
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POSITION PAPER 

DEPARTMENT OF ENVIRONMENTAL CONSERVATION 

CSHB 588 (Judiciary)

Award of Costs and Attorney Fees, 
State Administrative Proceedings

While we have no problem with the concept of reimbursing 
reasonable costs to persons who challenge permit decisions 
and prove that the department erred, we believe encouraging 
the involvement of attorneys would complicate what is now a 
very simple process within our regulations and would result 
in an increase in hearings at great expense to the state 
with a disproportionate benefit to the public, given the 
fact that most of this department's challenged decisions 
have been upheld. .

Our adjudicatory process was created for use by laypersons. 
It provides an informal forum whereby anyone may challenge.* 
a department decision and bring that challenge before the 
commissioner. In such cases, the Department of Law attorney 
assigned to defend the decision has kept a low profile with 
regard to strict legal procedure, keeping objections to a 
minimum and giving as much leeway to the layperson as 
possible.

Most of the adjudicatory hearings before this department 
have not involved attorneys. Those that have became a 
nightmare of motions to be decided, and extensions of time 
that delayed the decision many months beyond the limits set 
in our regulations. A formal atmosphere was created in 
what was intended to be a quasi-judicial setting. --

Under AS 46.35.090(e), this department "need not conform to 
the Administrative Procedure Act" when a permit decision is 
adjudicated. However, when a proceeding becomes complicated 
with factors not anticipated when our regulations were 
drafted, we are forced to look elsewhere for guidance,
i.e., the Administrative Procedure Act and the Alaska Rules 
of Court. Such complication was clearly not envisioned 
when the adjudicatory process was developed. If this bill 
becomes law, we would require a staff attorney/hearing 
officer or, at the very least, a contract attorney to 
advise the commissioner. It would also be necessary to 
rewrite our regulations to include more sophisticated 
procedures.
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Position Paper CSHB 588 (Jud) Page Two

A memo dated July 8, 1982 from Art Peterson at Departmen 
of Law addressing award of costs and fees, states "It is 
difficult to relate [the concept of ’prevailing party*] to 
either the single-party or multi-party permit-application 
adjudications handled by your department."

For example, when someone challenges a permit issued for a 
solid waste disposal site, that challenge usually reflects 
the undesirability of having such a site near their home. 
That argument is a zoning issue beyond our jurisdiction.
For that person to "prevail," we would have to withhold the 
permit and prevent the site from being established. What 
actually happens, however, when a decision is found lacking 
in some respect, is that the matter is remanded back to the 
regional office for further study or refinement. Permit 
conditions are sometimes amended. While that could be 
interpreted as a "victory" for the requestor, in the very 
strictest sense, it is not.

We certainly appreciate the intent of this legislation.
Not many private citizens will devote the time and effort 
spent by Mrs. McCallon in her "successful" adjudication of 
the Auke Bay Breakwater permit, or by Mr. and Mrs. Allen in 
their "unsuccessful" adjudication of the Soldotna Landfill 
permit. They had no apparent difficulty with the hearing 
process and met most deadlines with ease.

At the other extreme we find the Cube Cove adjudication 
where five attorneys participated, and the Atwood adjudica­
tion with four attorneys. The Cube Cove decision was 
delayed for several months by complicated procedures, and 
the Atwood matter is still undecided nearly three years 
later. Costs and fees in those matters will probably 
amount to five figures.

While Cube Cove and Atwood would have involved attorneys 
with or without HB 588, that legislation will encourage 
even cases such as Auke Bay and Soldotna to escalate to the 
same unwieldy proportions.

Compliance order and emergency order hearings, on the other 
hand, are more formal, and more appropriately lend themselves 
to the presence of attorneys. This is evident from the 
requirement for the appointment of a formal hearing officer. 
Of the two types of hearings, it is suggested that adjudica­
tory hearings be exempted from this legislation, while 
compliance order and emergency order hearings be covered.



Position Paper CSHB 588 (Jud) Page Three

’ K
The amendment”that places a ceiling on the amount that 
might be awarded is an improvement over the original bill, 
but it will still be costly for the state to bear this

Assessing fiscal impact is close to impossible

"s ' I-'-* ; '• •. . : • * ••
We do not believe the delays inherent with a more compli-

-r' -■ 'cated approach would serve the best interests of the 
public. Neither is the public well served by the state 
addressing increased, convoluted hearings at increased cost 
to the taxpayer, with no provision for reimbursement to the 
state from unsuccessful requestors.

If the award of attorney fees were restricted to proceed­
ings which fall strictly under the Administrative Procedure 
Act (exempting our adjudicatory hearings but not our 
compliance hearings), while reasonable costs (excluding 
attorney fees but including expert witness fees— probably 
of far greater benefit to the requestor) were allowed for 
all proceedings, we believe the intent of the legislation 
would be carried out without jeopardizing the simple 
hearing process we follow.

DATED: March 20, 1984.

Richard A. Neve 
Commissioner
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D E P A R T M E N T  OF  P U B L I C  SAFETJf 
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H B  588, A n  A c t  p r o v i d i n g  f o r  the a w a r d  o f  c o s t s  a n d  a t t o r n e y  fee s  to 

p e r s o n s  w h o  p r e v a i l  i n  c e r t a i n  s ta t e  a d m i n i s t r a t i v e  p r o c e e d i n g s ;  a n d
 ---------* - / • - -  - - c c ----- -------------

•v.‘ ,ih!l e f f e c t i v e  date.: p r o v i d i n g  f o r  a n

■ ■ ■
T h e  D e p a r t m e n t  is'XPPPosecfctto t his p i e c e  o f  l e g i s l a t i o n .

.

T h e r e  a r e  too

m a n y  q u e s t i o n a b l e  a r e a s  a s  to w h e n  c o s t s  w o u l d  h a v e  to b e  paid, s u c h  as 

. t h e  f o l l o w i n g  e x a m p l e s :

A  n u m b e r  of m o t o r  v e h i c l e  h e a r i n g s  a r e  h e l d  at th e  r e q u e s t  of a

r j r ^ ' c i t i z e n  w h o  is d i s p u t i n g  a n o t h e r ' s  r i g h t  to a m o t o r  v e h i c l e  or

ti t le .  T h e  d e p a r t m e n t  a c t s  a s  t h e  h e a r i n g  o f f i c e r  to d e t e r m i n e

t h e  f a c t s  a n d  d e c i d e  the p r o p e r  owner. T h i s  is c l a s s i f i e d  as  a 

d e p a r t m e n t a l  h e a r i n g  so the q u e s t i o n  arises, is the d e p a r t m e n t  

l i a b l e  fo r  the f e e s  of the w i n n e r ?

If  the  d r i v e r ' s  l i c e n s e  s u s p e n s i o n  is u n d e r  th e  f i n a n c i a l  r e s p o n­

s i b i l i t y  law, a n d  the c i t i z e n  c o m p l i e s  w i t h  th e  l a w  p r i o r  to the 

h e a r i n g ,  s u c h  a s  e n t e r i n g  i nto a  s e t t l e m e n t  a g r e e m e n t  w i t h  the 

i n j u r e d  p a r t y  a n d  b u y i n g  i n s u r a n c e ,  the h e a r i n g  o f f i c e r  d o e s  n o t  

s u s t a i n  th e  d e p a r t m e n t ' s  a c t i o n  (in a c t u a l i t y  the a c t i o n  w o u l d  be 

w i t h d r a w n ) , d o e s  t h i s  m e a n  the r e s p o n d e n t  " p r e v a i l s " ?

3) If t h e  d r i v e r ' s  l i c e n s e  r e v o c a t i o n  is as a  r e s u l t  of a D W I  a r r e s t  

i n  w h i c h  t h e  c i t i z e n  t o o k  the b r e a t h  t est a n d  t h e  r e s u l t s  w e r e  

a b o v e  *10; a n d  t h e  c i t i z e n  a s k s  fo r  a n  a d m i n i s t r a t i v e  r e v i e w  to 

o b t a i n  a l i m i t e d  l i c ense; a nd  the h e a r i n g  o f f i c e r  g r a n t s  the 

l i m i t e d  l i ce n s e ;  d o e s  t h i s  m e a n  th e  r e s p o n d e n t  " p r e v a i l s " ?

A n o t h e r  i t e m  o f  c o n c e r n  is tha t  m o s t  h e a r i n g  o f f i c e r s  a r e  d e p a r t m e n t  

e m p l o y e e s .  A l t h o u g h  t h e y  a l w a y s  a t t e m p t  to b e  c o m p l e t e l y  u n b i as e d ,  the 

s u b c o n s c i o u s  r e a l i z a t i o n  that  a n  a d v e r s e  d e c i s i o n  w i l l  cost the State 

m o n e y  m a y  h a v e  a n  inf lu e n c e .  E v e n  if it didn ' t ,  a n d  I ' m  sure It w o u l d n ' t  

t h e  r e s p o n d e n t ' s  a t t o r n e y  c o u l d  so c l a i m  in c h a l l e n g i n g  the d e cision.
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(9071 465-4990

R e p r e s e n t a t i v e  

C h a r l i e  B u s s e l l  _  _ _  

C h a i r m a n

W A i m m i u F F  u n  j i u l i t r i a n j

March 14, 1984M E M O R A N D U M  

TO: Rep. Mae Tischer

FROM: Joe Brewer, COunsel

TOPIC: Dept, vof Public Safety protests of HB 588

1. AS 28.15.166 (attached). They have a good point here. I 
had forgotten how we so amended Title 28 last year in HB 6, the 
drunk driving bill. There's going to be many occasions when an 
officer makes an arrest (under AS 28.15.165, or if not an arrest, 
gives a person notice of Department's intent to suspend licence) 
and has to give a temporary license to that person, which will 
expire in 7 days, and give notice the individual may have an 
adiministrative review of the revocation, or of the determination 
not to issue an original license.

AS 28.15.166(d) though, says

"...The determination of the departmentthat is based 
on upon the enforcement officer's report becomes final."

I don't know if that means a determination to consider the 
non-showing-up defendant has waived his right to a hearing, or if 
it means the Department's determination to revoke a license becomes 
final, based on the report. I suspect the latter.

Even so, no matter how many temporary licenses we are forcing 
the police officers to give out, there remains the administrative 
hearing, which could go either way, but which in all probability 
will always go in favor of the Department. I don't think there.-jl 
be many winners who are respondents.

2. AS 28.20.050(d) ....This section requires one who's had an 
accident to comply with departmental requirements to post security, 
following an accident, and the license will be.; suspended if the 
security is not posted within 10 days of notice. Of course, if the 
security is indeed posted, the suspension will not occur. I hardly 
think the department or any court will consider such compliance, of 
posting security— and thus not getting the license suspended— as 
"prevailing." No^'hearing^has been involved--at!that^O'iut. iThts 
departmental argument -is^superfluous

3. AS 28.10.051--This has to do with revoking or suspending
M e m b e r s :

r e p . J o h n  Liska. V ice C h a i r m a n : R e p. R a m o n a  B a r n e s , E m e r i t u s ; 
r e p . Jo e  H a y e s ; r e p . H u s h  M a l o n e ; R e p . D o n  C l o c k s i n ; R e p. R o n  W e n d t e



the registration of a vehicle, and of course, all the bases for 
doing so could become defenses, so long as the "respondent" could 
disprove the department's claim, at a hearing (that it was erroneously, 
or fraudently issued, that it's unsafe to move on the highway, that 
it's been scrapped, dismatled or destroyed beyond repair, that a tax " 
or fee hasn't been paid that's required, a different vehicle's plate 
is in use, an offense has been committed involving registration, 
certificate, plate or permit and finally, a stolen vehicle).

It is this last item that might cause difficulty...if the 
department thinks that the person who actually owns the vehicle 
that has been stolen will "prevail" in getting it back. I don't 
see how that could possibly be construed that way, however.

AS 28.10.221. This refers to title, not registration. But just 
about the same arguments would apply.

4. AS 28.20.050(d). This is a spurious argument by the 
department. Department would like to cut out any evidence in favor 
of the respondent. If someone else provided false information and 
the department acted upon it, to the owner's detriment (of a vehicle), 
then perhaps the department should pay, for not better investigating 
in the first place.
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effective for a u.-riud not to exceed -0 «T:ivs. The commissioner ̂ 
adopt regulations governing the* Lsuunicyf permits under this sê' 
(c) No person may operale a vehicle under an expired permit h-- 

under thus ‘ectiom (§ 7 ch ITS SI.A

f ee. IIS.10.011. (Viouiids for r/fusing registration. (a) 
department may refuse to register/a vehicle if ' j'.
(1) t!ie application contains a jVl.se or fraudulent statement; . £>•
(2) the applicant \fails to f/rnish information required by t:. 

department;
(3) the applicant is n\>t entitled to the issuance of a certificate oftfv | 

or registration under this chapter; £
(4) the vehicle is determined to be mechanically unsafe to be drive- ^ 

or moved on a highway, vehicular way or area, or other public propers' ll 
in this slate; / \  .7 'I-'
(5) the department has reasonable grounds to believe that the vehh!{ £ 

was stolen or fraudulently acquired or that the granting of registration H 
would be a fraud u/ainst the\ighlful owner or other person having 
valid lien upon they vehicle; \ -Abs
((!) the registration of the vehicle has been suspended or revoked for t . 

any reason undj/r the laws of this, state; ' A- s
(7) the required fees, taxes, motor freight carrier fees or bus f, 

transportation fees have not been raid;
(8) the vehicle or applicant fails Mo comply with this chapter r* 1 

regulations/authorized by this s*-ction\ |
(b) When the department refuses m  register a vehicle, it shall £ 

immediately notify the applicant stating the reasons for the action and '* 
informing him of his right to a hearb ' under AS 2S.05.131 —  28.05.141.
(§ 7 ch A78 SLA 1978) .,t

Am. Jur. reference. — 5 Am. Jur., 
Automotiites, § ltl.

Sec. 28.10.051. Department may suspend or revoke registration. 
The department may suspend or revoke the registration of a vehicle, the 
certificate of registration or registration plates fora vehicle, or a special 
permit when

(1) the department is satisfied th.*t the registration or certificate, 
plate or permit was fraudulently or erroneously issued;

(2) the department determines that a registered vehicle is 5 

mechanically unsafe to be driven or moved on a highway, vehicular way 
or area, or other public property in this state and the vehicle has been 
seized or impounded under AS 28.05.091;

(3) a registe-ed vehicle has been scrapped, dismantled or destroyed 
beyond repair;

(4) the department determines that a required fee or tax has not been 
paid and the fee or tax is not paid upon reasonable notice and demand!

upon »yel

._.ji;irnittccl

•j,e certify

(7) tne i 

unlawfully 
' (S) the d 

this state.
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(5) a registration plate, permit, or certificate is knowingly displayed 
upon a vehicle other than the vehicle for which issued;
(6) the department determines that the owner of a vehicle has 

committed an offense under this chapter involving the registration or 
the certificate, plate, or permit to he suspended or revoked;
(7) the vehicle has been reported to the department as stolen or 

unlawfully converted; or
(8) the department is otherwise required to do so under the laws of 

this state. (§ 7 ch 17$ SLA 197S)

Sec. 28.10.0Gl. Registration of vehicles with altered or missing 
identification number. When the vehicle identificatiouinumber required 
to be registered under tlû chapter has been altered, removed or defaced, 
or is not on the vehicle, tire owner shall, immediately upon discovery, 
apply to the department foryreplacement of the ideiytification number 
and for a new registration. The department shall search all available 
sources to determine the identification number originally assigned and, 
if the number is determined, shall replace it. If efforJts to determine the 
original identification number mil, the owner shall iiiruish information 
to show that he is entitled to ̂ownership of the vehicle and have it 
inspected by the department. Th\ department, wlum satisfied as to the 
ownership of the vehicle, shall assign an identification number to the 
vehicle and have the number played upon the vehicle to which it is 
assigned. The vehicle shall then registered under the replaced or 
assigned identification number. (§ 7, ch 178 SL.-y 197S)

.• • ’ \ ' /. ‘ •Sec. 28.10.071. Registration records and statistics; stolen vehicles.
(a) The department shall review each application for registration 
received and, when satisfied that it isVorrecM register the vehicle and 
keep a record of the registration in suitable books, index cards or 
electronic or photographic recording and storage media, or in any 
combination of them. The record is referred/to as the “vehicle register” 
and the vehicles as "registered vehicles.” The department may compile 
a record of the numbei and types of vehicj/A registered in this state and 
juay rnake statistical data available to the public for a fee as prescribed 
w regulations adopted by the commissi/uer.
(b) Records under this section shall no maintained
(1) by a distinctive registration nun/her assigned to the vehicle;
(2) by the vehicle identification nuuiber, including but not limited to 

a record of identificufion number;; r/planal or assigned under § G1 of 
Lms chapter;

(,J) by fi j nu.'ii. a.ii'l re idei <■" a.;/I i ••i!iu'r ;-d !••• :••• ok th-* rr.ve.’-r; and
(-) as olltoi-.vise repaired hv thd

{ ^!l - tiepartn.oiit shall keen a record of the rogi.>!.r;i‘i«>r.s of vel 
U; -•! in lav ‘
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vehicle describexl in the certificate of title ami that the vehicle !-.p.s... 
been reported slobsn. (§ 7 ch 178 SLA 197S)

I'mpiiM! <>f fort.H r c!i::\rr. —  Hie 
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fii.i-.ling f k mer rj.:.;*ter lQv -.v:is lo 
facilitate the suj-prt-. sion of theVaffic in 
stolen ears by requiring c erlifiiVu-s of
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See. 2S.ld.211. Applicntionyor WilcSfr.) The owner of a vehicle 
required to be titled under this chapter/ball apply for title by properly 
completing and surrendering t!icy>rnyfpr-. scribed by the commissioner 
and by complying with all applicable/laws and regulations, after which 
the department shall issue a cerlimate of title.
(b) An application for title or tyan\fer of title shall contain
(1) the signature in ink of thy owintr, or if there is more than one 

owner, the signature in ink of at least one of the owners and the name „ J, 
of each owner stated in the conjunctive V  in the disjunctive; and
(2) any other information yeasonably r<W' :>d by the department.
(c) When an application/for title refers lo a new vehicle, the 

application shall lie accompanied by a "manufacturers statement of,'} 
origin” and other informawon reasonably required by the department.
(d) An applicant for tyHe to a vehicle transferred by court action on 

a lien or encumbrance sltall surrender lo the department a certified copy 
of the court order involuntarily transferring the vehicle,
(e) If a vehicle to h/ titled is a specially constructyl or reconstructed 

vehicle, the fact sMall he noted on the application for title. The 
department may require evidence of prior registration of, or issuance 
of title for, the /elude and may require the applicant to furnish 
additional inforin/tion as it considers necessary to establish ownership, 
including hills oysale, invoices for vehicle equipment, or ayurety bond.
(§ 7 ch 17S SL.X 197S)

A m . Jur., ALlyam) C J .S . references. — 
•5A Am. Jur., .Vutninobiles and Highway 
Traffic, §§ 101/to 108.
Certificate />f title as priTcqui.site of 

recovery for/injury of motor vehicle, 7 
ALP. 2d 1349/
Motor vehicle’s certificate of title or 

similar document as, in hands of one other

than legal owner, indicia of ownership 
justifying reliance by subsequent 
jnircha.-er or mortgagee without actual 
notice or other interest, IS ALP.lM S13.
(50 C.J.S., Motor Vehicles, § 42.

Sec. 2.8.10.2 2 1. Refusal, suspension, arid revocation of title, (a) The 
department may refuse lo issue a certificate of title and may suspend 
or revoke a previously issued certificate of title when

(1) the certificate of title was fraudulently procured or erroneously 
issued or required information or fees have not been provided;

(2) the vehicle lias been scrapped, dismantled or destroyed beyond 
repair;
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5 2510.231 Moron Vkp.ici.ks § 2S.1U.251

(3) the vehicle has been reported to the department as stolen or 
unlawfully converted, until the department learns of the recovery of the 
vehicle or that the report of its theft or conversion was false or 
erroneous; or

(-1) authorized by any other provision of law.

(b) Suspension or revocation of a certificate of title under (a) of this 
section does not affect the rights of a lienholder named on the certificate.

(c) A certificate of title which is suspended or revoked shall be 
returned immediately to the department by the owner or other person 
lawfully entitled to possession of the certificate of title. (§ 7 ch 178 SLA 
1973)

See. 28.10.231. Certificate of title contents, (a) A certificate of title 
issued by the department shall contain /

(1) the date issued; \ /

(2) the name and residence anH mailing address of the owner;

(3) the name and address of the\primary lienholder, if/any;

(4) a description of the vehicle including its n/ike, year of 
manufacture, identification number; Vnd /

(5) o t h e r  i n f o r m a t i o n  t h e  d e p a r t m e n t  m a y  r e a s o n a b l y  r e q u i r e .

(b) The certificate of title shall containy space for tlte assignment and 
warranty of title by the owner or dealer selling the /chicle and a space 
for the assignment or roh.-a.se of the seeuritV in teres/of a lienholder, and 
may contain forms for application for title Kv a transferee, and for the 
naming of a primary lienholder. *, \  /

(c) The department may not indicate on a certificate of till-; more than 
the primary lienholder and the primary registered owner when 
indicating lienholders and registered owners, (fly ch 178 SLA 1978)

Sec. 28.10.211. Delivery and effect of certificate oT title, (a) The
'-•-•parlment shall deliver the certificate of title to the. primary lienholder
named in the certificate. Otherwise, deli very/shall b\ to the registered 
o;vr.er. /  \

■°) A certificate of title for a vehhde is/not subjfcXto attachment, 
!' -'•/‘ion or other judicial process, hut th/i section doosuiot prevent a 
' •VV:ul kvy upon the vehicle. (-5 7 ch 178/s LA 1978) \
Q | \

... “ 0̂.251. Lost, stolen or luulilaj'ed certificate of ti\!e. (:*.) If a
tit!-j is lost, stolon, mu/ilet-d, destroyed orvbveon. ■;

- t:.v fi.- t liviil.ol'l'-r ...r, if n o n e ,  toe ov. n-r or h gal r. n.v.omtafi.

•xpZ:

m m m isps, . • < 4..•* • *-»» *fr , , v ’-

. IB I IS
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tea! I 
m s  '

-r-'Ai'-avw.., v

I'c-i.ivd in t h e  tit!- h o . v n  b.. li.. r e c o r d . .  o f  th . 

; -• >• '' Si '' ‘‘I' h v  f o r  a n d  o b t a i n / ; 1, d u p l i c a t e  title u p  >:i f u r n i s h i n g  

■-.iju satis-a.ctory t o  tiie* (i fl a r l m e u t  a n d  p a - v m e n t  o f  tl.

T h e  d a . t i t l e  s h . t B  i n d i c a t e  t h a t i !  is a d o n l i c ;  t » lid ,
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that the person was ch iving whjK* intoxicated a motor vehicle for v-V-s 
a driver’s license is nSniirc v̂’.'Vs based, the department shall r--- . nl 
the person’s license or newvsiclt-nt privilege to drive a motor V'-hirl • "• 
the state, or refuse to original license effective upon expiration"
of the temporary driyr’s license issued under hi» of this section" ’■
(d) The period ofVevocation\nf a driver’s license by the department 

under this sectk>n/-hoil be for the appropriate minimum period fa 
court revocations/:nder AS 28.15.181(c). (? 3 ch 77 SLA 1983) ?

Sec. 28.15.166. Administrative review of revocation, (a) A per­
son who has received a notice under AS 28.15.105(a) may make a 
written request for administrative review of the department’s action 
under AS 28.15.105(c). If the person’s driver’s license has not been 
previously surrendered to the department, it shall be surrendered to 
the department at the time the request for review is made.
(b) A request for review shall be made within seven days after 

receipt of the notice under AS 28.15.105 or the right lo review is waived 
and the action of the department under AS 28.15.165(c) is final. If a 
written request for a review is jnado after expiration of the seven-day * 
period, and if it is accompanied by the applicant's verified statement 
explaining the failure to make a timely request for a review, the 
department shall receive and consider the request. If the department 
finds that the person was unable to make a timely request because of 
lack of actual notice of t ho revocation or because of factors of physical 
incapacity .-mb as hospitalization or incarceration, the department 
shall waive the period of limitation, reopen the matter, and grant the 
review request.
(c) LTpon receipt of a request for review, if it appears that the person 

holds a valid driver's license and that the driver's license has been 
surrendered, the department shall issue a temporary driver’s permit 
that is valid until the scheduled date for the review. A person who has 
requested a review under this section may request, and the department 
may grant for good cause, a delay in the date of the hearing. If neces­
sary, the department may issue additional temporary permits to slay ; 
the effective date of its action under AS 28.15.165(c) until the final 
order after the review is issued.
(d) A person who has requested a hearing under this section and who 

fails to appear at the hearing, for reasons other than lack of actual 
notice of the hearing or physical incapacity such as hospitalization or 
incarceration, waives the right to a hearing. The determination of the 
department that is based upon the enforcement officer’s report becomes 
final.
(e) Notwithstanding AS 28.05.Ml(b)t the hearing under this section 

shall be held at the office of the department nearest to the residence of 
the person requesting the hearing unless
(1) a district court judge or a magistrate has been designated n> a 

hearing officer in the matter by the commissioner; or

42
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section:
designated hy the commissioner. Upon, the consent of the aclministra- 
- tive director of the state court system, the commissioner may designate- 

:5 a district court judge or a magistrate to serve as the hearing officer. The 
. hearing officer shall have authority to 

in (1) administer oaths and affirmations;
$ t2) examine witnesses and take testimony;
a (3) receive relevant evidence;
* (4) issue subpoenas, take depositions, or cause depositions or
ki interrogatories to be taken;

15) regulate the course and conduct of the hearing;(6> make a final ruling on the issue.3
v (g) The hearing under this section shall be limited to the issues of 
7 , whether the arresting officer had reasonable grounds to believe that 
J the person was driving a motor vehicle while intoxicated and whether 
^ (1) the person refused to submit to a chemical test under AS
si \,28.35.031(a) after being advised that refusal would result in the sus- 
-S pension, revocation, or denial of the person’s license or nonresident 
5 privilege to drive and that the refusal is a misdemeanor; or 
4 (2) the chemical test authorized under AS 28.35.031 la) and adminis-
| tered to the person produced a result described in AS 28.35.030(a)(2). % (h) The determination of the hearing officer may be based upon the

sworn report of a law enforcement officer. The law enforcement officer 
need not he present at the hearing unless either the person requesting 
the hearing or the hearing officer requests in writing before the 
hearing that the officer be present. If in the course of the hearing it 
becomes apparent that the testimony of the law enforcement officer is

\e

3*

*
' necessary to enable the hearing officer to resolve disputed issues of 

* /act, the hearing may be continued to allow the attendance of the lawf v • ' *** *■*«
. - e n f o r c e m e n t  officer.

9 (i) Testimony given by the person at the hearing is not admissible
4 against the person in a criminal trial unless the person’s testimony at 
■J ‘he trial is inconsistent with that given at the hearing.% (j) If the issues set out in fg) of this section are determined in the\  affirmative by a preponderance of the evidence, the hearing officer 
^ A shall sustain the action of the department. If one or more of the issues 
.a •;’s determined in tiie negative, the department’s action shall be 
*4 ĉinded.
1 ( (k) If the action of the department in revoking a nonresident’s privi- 
vt ,sSe to drive a motor vehicle is not administratively contested hy the 

."‘Coresident driver or if the departmental action is sustained by the
ts faring officer, the department shall give written notice of action

♦ J
’••en to the motor vehicle administrator of the state of the person’s 
■ssiderice and to any state in which that person has a driver’s license.
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i[> A he:.ring oMu'T revoking a • tziver’s I j.vnse hecnuso'a (•;•},. 
to? t .vlmmisdored to the person prrduaul a leult described in «.* 
28.35.030(a)(2) may grant limited license privileges if the person }■ ‘ 
not been previously convicted \vitlun the preceding 10 years of 
(.•Hbn.se (A) described in AS 28.15.18Ua)'.5) or (8 ); or (B) under a]3V!' 
ordinance in another jurisdiction with elements substr....

^ntiallvs
to an offense described in AS 28.15.lSKniio) or (8). The privilege-." 
be granted for the final 60 days during which the license isrevo’-ij'/ 
the hearing officer determines that the person’s ability to earn  ̂
livelihood would he severely impaired and a limitation under *•' 
28.15.201 can be placed on the license that will enable the person z* 
earn a livelihood without excessive danger to the public. A hepj-i-'o 
officer may not grant limited license privileges when revok’n/* 
driver’s license because the person refused to submit to a chemical t̂ t

(in) Notwithstanding AS 28.05.141(d), within 30 days of the î u- 
ance of the final determination of the department, a person aegricnej ' 
by the determination may file an appeal in superior court for judicial 
review of the hearing officer's determination. The judicial review shall 
be on the record, without taking additional testimony. The court may- 
reverse the department’s determination if the court finds that the 
department misinterpreted the law, acted in an arbitrary and capri­
cious manner, or made a determination unsupported by the evidence in 
the record.
(n) The filing of an appeal under (m) of this section does r.ot 

automatically stay the department's revocation order. The court may 
grant a stay of the order only upon a motion and hearing, and upon a 
finding that there is a reasonable probability that the petitioner will 
prevail on the merits and that the petitioner will suffer irreparable 
harm if the order is not stayed. (§ 3 ch 77 SLA 19S3)

Sec. 28.15.181. Court suspensions, revocations, and limi­
tations. (a) Conviction of any of the following offenses is grounds for 
the immediate revocation of a drivers license:
(1) manslaughter or\negligent tyomicide resulting from driving a 

motor vehicle;
(2 ) a felony in the conVmissioi/of which a motor vehicle is used;
(3) failure to stop and\give /id as required by law when a motor 

vehicle accident 'results in thu/death or personal injury of another;.
(4) perjury or making a IV]/' affidavit or statement under oath to the 

department under a law nViting to motor vehicles;
(5) driving a motor vehi/!)p while intoxicated;
(6) reckless driving;
(7) using a motor vohii/c in i\nlawful flight to avoid arrest by a peace 

officer;
(8 ) refusal to submî to a ch ethical test under AS 2S.35.032;
(9) driving while license cancoVd, suspended, revoked or in viola­

tion of a limitation. / \



;#ms x m mM o r o n  Vkhici.ks § 28.20.050

I' (£).T*’e der'arf»n«iit shall prescribe and provide suitable forms 
/ requisite or considered necessary to carry out this chapter. (§ <1 ch 1(53 
/ SI*A 1959)

I r"
Clled in Paulson v. National Imlcm. Co 

■Sap. CL Op. No. fOtj (File NV. .|‘»s 
R2-1731 (1072).

Sec. 28.20.030. Court review.
: Repealed by § 4 ch M 0 SLA 1977

Editor’s note. — Thu repealM .suction 
dirived from § 5, ch. 163, SI.A 1 !>'»!).

Sec. 28.20.010. Department to furnish operating record 
R̂epealed by § 20 ch 211 SLA 197G.

•Ar̂ v- *

j X V-

.Editor’s note. — Thu rupr.ih.d suction 
drived from § C, ch. 103. SI.A I0*.tt.

• Sec. 28.20.0.30. Application of chapter, (a) The provisions of this 
chapter requiring deposit of security and suspension for failure to 
deposit security apply to the driver and owner of a vehicle subject to 
registration under the laws of tin’s stale which is involved in any manner
an accident in this state resulting in bodily injury to or death of a 

person or damage to the property of any one person exceeding $500.

_ 0») ’.iot less than 20 days after receipt of a report of such accident, 
’•r.e department shall determine the amount of security which it 
considers sufficient'to satisfy any •judgments for damages resulting
• rom the accident which may be recovered against each driver or owner, 
•he determination shall not be made with respect to a driver or owner 
-ho is exempt from the requirements as to security and suspension.

w) The department shall determine the amount of security deposit 
f̂l-iired uf'0!1 the basis of the reports or other information submitted. 
‘•A person involved in an accident as described in this chapter fails to 

a report or submit information indicating the extent of his injuries 
damage to his property within 30 days after the accident, and the

i.-̂ rtri?en̂  ̂ ocs n°t have sufficient information on which to base an 
;-Ration of injuries or damage, then the department after reasonable 

h"J the person, if it is possible to give notice, otherwise without 
'--i shall not require a deposit of security for the benefit or protection 
'« Person.

20 days after receipt of report of an accident and upon 
. the amount of security to be required of any person

" ' hi the I'.c.'idenl or to be required of the owner of any vehicle 
.‘'J' ln the accident, the department shall give to every person 

notion of tiie amount of security required to be deposited by him 
“*“<» t̂  -.f an order of susp ar.iou will 1. i.nd .• iq o.» tho expiration

CM
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§ 28.20.0C0 A laska Statutes

of 10 days after the notice is sent unless within that tH'e '-i>nr:>; 
«h.;pos.Red as required. No license may be suspended ye ,less ihe 
is afforded a hearing by the department at which it is determined ;• 
there is a reasonable possibility of a judgment being rendered hold- > 
him liable. (§ 7 ch 103 SLA 1059; am § 1 ch 127 SLA 1072; am § p... 
144 SLA 1077)

The 1077 
for ••$200"

Effect of amendment. —  
amendment substituted "$500" 
at the end of subsection (a).
The purpose of security is to satisfy any 

judgment arising out of an accident. 
National Indem. Go. v. Hart, 4 Alas. LJ. 
No. 4, p. 54 (April, 1566).
One method of proof of financial 

responsibility is by way of a certificate of 
liability insurance (AS 2S.20.410) certifying 
that there is in effect a motor vehicle

liability policy for the benefit of the rare. £■
required to furnish proof of fa
resjxmsibility. Harts field v. Carohns ■':? 3.
Ins.Co.,Sup. Ct. Op. No. 531 (KileNo.Jui 
451 P.2d 576 (11*09). > • w *
Quoted in Hart v. National I11de1a.fi.":,, 

Sup. Ct. Op. No. 3 3? (Kile No. 722), 422 f'2! 
1015(1067). _
Clled in Paulson v. National Indent.'Cs 

Sup. CL No. 506 (Kile No. 1462), 498
731 (1072).

See. 28.20.050. Exceptions to requirement of security. The##
requirements as to security and suspension in this chapter do not apply. $ 
to /  * . I

(1) the driver or owner if the owner had in /ffoct at the time of t’.; f 
accident an automobile liability policy or bondl/vith respect lo the vehiaU S 
involved in the accident, except that a driver/s not exempt if at the lira 
of the accident the vehicle \was operated '/ithout the owner’s e.\pro:> 
or implied permission;

(2) tiie driver who is not tlhe owner if/here was in effect attheti.ni 
of the accident an automobile liability policy or bond with respect to hit- 
driving of vehicles not ownold by hi

(3) a driver or owner whose liabil/y for damages resulting fromth 
accident is, in the judgment of the department, covered by another fom 
of liability insurance policy or bond; ■

(1) a person qualifying as self insurer under § 400 of this chap1.# 
or to a per on operating a velMcIe for a self-insurer; :~£

(5) the driver or owner of/Vehicle involved in an accident in win'll ", 
no injury or damage was e/usud to the person or property of any>w §• 
other than the driver or ovvnerA '"I!
(6) the driver or owner/of a vehicle which at the time of the accids‘> £ 

was parked, unless the \x!iic!e was parked at a place where parking vi> £■ 
at the time of the accident prohibited by a law or ordinance; £

(7) the owner of a vmiicle if at the, time of the accident the vehicle wi- | 
operated without his express or implied permission or was parked I** j 
person operating the/vehicle without,the permission; , |j

(8) the o wner of:/ vehicle or the driver of a vehicle operating it

\rpUcul£on 1 
.fiucle register; 
‘ 1 j motor vchi 
ivn the se« 
rtr*visions of ti 
{j-r j»nsibility Ai
1 resident and re;
ji.ured by a cc 
w.ijiess in AlasSo. 2.
And to nonr 

♦rhicic rcgistcrc 
<ffc<t at the ti 
ability policy 
,'riur-owner of 
t'xika must hav 
iirident by a cc 
1 incss in A 
n-quirements of 
H. ponsibility A 
'.'pension shall* 
Vo 2.
fuautliorizcd 

Ineffective as t, 
Ali-ka. - If the 
Aluka, the only j 
»:th respect to i; 
"•'urance comp: 
business in Alask 
effective regard! 
."•'wcr of attorney

Ion.

Mai
si

permission if at IheAime 01 the accident the vehicle was owned or L2#  | 
bo the Lhiited StatVs, this state or a political subdivision of this stat€ * 
a municipality of/he stale; or £
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H 'C'Vv'. STATE CF ALASKA 
DEPARTMENT OF HEALTH AND SOCIAL SERVICES 
DIVISION OF FAMILY AND YOUTH SERVICES

' «•!

In the matter of Bernie and 
Mary Holland, a^Licensed Child 
Foster Home, : ' -

• Respondents.

)

> I
) 1
) NO. 4190 • 

)

CHRONOLOGICAL SUMMARY

1972

1972-1981

October 1978.

September 16, 1981

Mid-October, 1981

October 31, 1981

October 23 - ’■
November 9, 1981

Mary and Bernie Holland begin 
.accepting foster children into their 
home in Juneau, Alaska

H&SS consistently evaluates Holland 
foster home as one of the best in 
Alaska.

H&SS/DFYS adopts regulations 
governing foster child care

Artie J, a foster child placed by 
the State at the Holland's home, 
sexually'molests the Holland's 8 
year old son. Hollands request 
State remove AJ from their home and 
obtain psychological counseling for 
him.

I
Rumors circulate at DFYS that BG 
Holland will complain to Ombudsman 
.about State's "mishandling" of AJ 
case. Rumors circulate at DFYS that 
Bernie Holland uses drugs, beats his 
wife, molests female employees.

AJ, placed in Gisel foster home, 
rapes and sodomizes young daughter 
of foster parents. State had 
obtained no psychological counseling 
for AJ. H&SS' worries escalate 
regarding possible complaint to 
Ombudsman by Mr. Holland.

Dr. Lobo. investigates Holland House, 
finds rumors unsubstantiated. H&SS 
Pugh telephones BG Holland and 
states: "You won't get a license for 
your group foster home; no money in 
the budget this year, or next year."

- 1 -
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N o v e m b e r  1 ,  1 9 8 1

November 13, 1981

November-December, 1981

I

December, 19814

June 4, 1̂ 982

June 4, 1982

June 8, 1982

June 10, 1982

June, 1982

July, 1982

July 13 (or 16?), 1982 

July 14^ 1982

July 15, 1982

‘ :̂ '-vvV-r.v\v;. •
•• "■lc. -s:

H&SS employee Danneker tells Father 
Lobo "If it wasn't for those goddam 
Hollands this would never have 
happened." (AJ's rape incident of 
10/81 at Gisel home)

BG Holland makes formal complaint to 
Ombudsman re H&SS failures on AJ 
case.

Alaska Foster Parent Association 
tells BG Holland "If you file a 
complaint, DFYS will lay formal 
allegations against you. That's 
their standard operating procedure 
in Anchorage."

All foster children removed from BG 
Holland home. H&SS explains this as 
merely coincidental and "natural 
attrition." i

Holland House group home provisional 
license signed by Kay Smith, H&SS 
(license # 235005) - -

Highly laudatory personnel 
evaluation for Father Lobo received.

/ *

Father Lobo attends H&SS meeting to 
discuss Holland group home 
application. Lobo speaks favorably 
of Hollands. All administrators 
opposed to granting Hollands a group 
home license.

H&SS, Mr. Pugh, calls meeting with 
BG Holland, Reece, Hansen, Monroe, & 
Walker to reject Holland group home 
application. ■

. y

H&SS, Mrs. Borkowski hears Mr. Reece 
at Regional Office, call BG Holland 
("that son of a bitch...".

t

H&SS, Mrs. Borkowski, hears Reece 
and Smith say about BG Holland 
"We'll shut him up and he'll; never 
get his hearing..." (to appeal 
denial of group foster home license).

DFYS decides to suspend Father Lobo

Danny H. and Mickey H. accuse BG 
Holland of bad actions.

i :
Evening meeting: H&SS Olson, BG
Holland,- Dr. Brandaman, Dr.
Horchover, Mickey H. Mickey H.

- 2 -
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admits allegations against BG 
Holland were lies by her and Danny 
H; only an attempt to show anger, 
frustration.

July 16, 1982 H&SS, Mr. Reece, receives written
and oral reports from Probation 
Officers Olson and Anderson clearing
BG Holland. Reece orders Danneker
to investigate and "get Holland,
I've got my orders."

July 16, 1982 DFYS orders highly un” ual
investigative procedure: Holland 
file removed from "Family" side of 

•i DFYS (Father Lobo) and permanently
given over to "Youth Services" side , 
of DFYS (Danneker, Reece and AJ's

■, Probation Officer, Mr. Wild). •'
* ■* ‘ • •

July 23, 1982 H&SS, Danneker and Tuovinen arrive
■unannounced at BG Holland home, make 
allegations against BG Holland of 
child molestation; ‘call BG Holland 
"asshole"; threaten to remove all 
foster children from Hollands.
Danneker and Tuovinen present a 
formal written document accusing the 
Hollands of thirteen allegations, 
including child molesting/sexual 
abuse.

- July 28, 1982 Danneker receives phone call tipping 
him off that BG Holland is aware of 
Danneker's misbehavior in Wrangell

foster mother 
smoking marijuana m  gt-afce Vehicle 

, while on duty;,being caught smoking
marijuana, in S-̂ l % -pveHa?cle by child 
he was assigned to supervise as the 
child's probation officer).

August 5, 1982

August 6, 1982

Laurie Vaughn conducts Standard by 
Standard evaluation of Holland 
House. Hollands cooperate fully.

H&SS, Mr. Reece, c.sks Alaska State 
Troopers to investigate BG Holland 
to see if BG Holland had access to 
AJIS system. AST later.reports 
Holland has no access to AJIS.

August 11, 1982 Alaska State Troopers respond to 
H&SS Monroe's request for criminal 
history information on Mary and BG 
Holland. AST later reports no 
criminal history exists.
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A u g u s t  1 7 ,  1 9 8 2

August 20, 1982 

September 27, 1982

November 11, 1982

December 1, 1982

December 2, 1982

December 3, 1982

December 15, 1982

" D e c .  “Z O ,

J a i v i l o

Investigator Danneker makes final 
report directly to Mr. Pugh. Report 
was approved by Reece and finds all 
allegations uncontradicted.
Recommends license revocation.

Danny H files affidavit with H&SS 
stating all charges made 7/15/82 
against BG Holland false

• •

DFYS officially closes its 
"investigation" of Hollands. ,DFYS 
concludes "most allegations were 
uncontradicted." Notifies Hollands 
of conclusions. !
tv y  • i

BG Holland requests and receives 
meeting with Commissioner Beirne.
H&SS to seek settlement./Botelho 
tells Holland "Danneker bungled the 
investigation." [Botelho tells 
Holland 'Reece doesn't think you 
have been punished enough."

H&SS, Mr. Reece, files formal 
accusation of BG Holland 
incorporating by reference thirteen 
allegations of 7/23/82.

H&SS, Mr. Reece, receives letter 
from Danny H. admitting falsity of 
charges against Hollands; DH ; 
explains reasons for making false 
charges. :

BG Holland requests meeting with Mr. , 
Reece to discuss settlement.

H&SS, Mr. Reece, receives letters 
from Mickey H. and Kathy S. 
admitting falsity of chaiges against 
BG Holland.

f \ t > T  i n o < 2 6 * t ‘̂ f a 2 c  " B G  l to»Ac\

O p o n  i K l s i & t v ^ c e .  o ' f

i rvtev' f e w  i u3 r t h  F v n

k w c \ l g \ K i g  m F o i n w f c i o n

f o s X e v ^  p n r e j g f c
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A d d r e s s :  * P . O . '  B o x  67', J u n e a u ,  A K

P h o n e :  • 5 8 6 - 1 7 2 4

D a t e  c o m p l a i n t  r e c e i v e d :  : J u l y  1 5 /  1 9 8 2

T h e  f o l l o w i n g  c o m p l a i n t s  v ; e r e  r e c e i v e d  b y  t h e  D i v i s i o n  o f  F a m i l y

a n d  Y o u t h  S e r v i c e s  r e g a r d i n g  t h e  a b o v e  f a c i l i t y :

1 .  A l l e g a t i o n  t h a t  B e r n i e  a n d  M a r y  H o l l a n d  y e l l  a n d  d i r e c t  v u l g a r  

a n d  a b u s i v e  l a n g u a g e  t o w a r d s  f o s t e r  c h i l d r e n .  [ 7 A A C -  5 0 . 4 5 0 , ( 2 ) }

2 .  A l l e g a t i o n  t h a t  B e r n i e  H o l l a n d  f r e q u e n t l y  h i t s  f o s t e r  c h i l d r e n  • 

w i t h  a  s t i c k ,  r u l e r ,  y a r d s t i c k  a n d  h i s  h a n d s .  [ 7 A A C . 5 0 . 4 5 0 ,  (I) ( 5 ) )

3 .  A l l e g a t i o n  t h a t  E e r n i e  H o l l a n d  s q u i r t e d  l e m o n  j u i c e  i n t o  a  r e s i ­

d e n t ' s  m o u t h ,  a s  p u n i s h m e n t ,  a n d  i n  t h e  p r o c e s s  o f  t h e  r e s i d e n t  

r e s i s t i n g ,  u s e d  f o r c e  t o  o p e n  t h e  r e s i d e n t ’s m o \ i t h  b y  h o l d i n g  

t h e  j a w  a n d  a p p l y i n g  p r e s s u r e .  [ 7 A A C  5 0 . 4 5 0 , ( 1 ) ]

4 .  A l l e g a t i o n  t h a t  B e r n i e  a n d  M a r y  H o l l a n d  a r e  p r o v i d i n g  D a y  C a r e *  

i n  t h e i r  h o m e  f o r  f r o m  2 - 5  c h i l d r e n .  [ 7 A A C  5 0 . 4 3 0 ( b ) ( d ) ]

5 .  A l l e g a t i o n  t h a t  t h e r e  i s  n o t  s u f f i c i e n t  s p a c e  f o r  e a c h  f o s t e r  

c h i l d  t o  h a v e  s p e c i f i c  p l a c e  t o  k e e p  h i s / h e r  o w n  p e r s o n a l  

p o s s e s s i o n s .  [ 7 A A C  5 0 . 5 4 0 ( c ) ]

6 .  A l l e g a t i o n  t h a t  t h e  H o l l a n d  c h i l d r e n  h a v e  p l a y e d  w i t h ,  d e s t r o y e d ,  

b r o k e n  o r  l o s t  t h e  f o s t e r  c h i l d r e n s  p e r s o n a l  p o s s e s s i o n s .

[ 7 A A C  5 0 . 4 2 0 ( e ) ]

7 .  A l l e g a t i o n  t h a t  t h e  H o l l a n d  c h i l d r e n  a r e  a l l o w e d  t o  a n n o y  a n d  " b u g '  

t h e  f o s t e r  c h i l d r e n .  W h e n  a c o n f l i c t  a r i s e s  o v e r  t h i s  i s s u e ,

t h a t  t h e  f o s t e r  c h i l d r e n  a r e  v e r b a l l y  a b u s e d ,  a n d  t h a t  " t h e  f o s t e r  

c h i l d r e n  a r e  a l w a y s  w r o n g ,  a n d  t h e  H o l l a n d  c h i l d r e n  a r e  a l w a y s  

r i g h t " .  [ 7 A A C  5 0 .  4 5 0 , ( 2 )  (5) ]

8 .  A l l e g a t i o n  t h a t  a d u l t  b o a r d e r s  a r e  l i v i n g  i n  t h e  H o l l a n d  f o s t e r  

h o m e  a n d  t h a t  t h e y  a r e  s h a r i n g  s l e e p i n g  q u a r t e r s  w i t h  f o s t e r  

c h i l d r e n .  [ 7 A A C  5 0 . 4 2 0 ]

C



This paper is a "Chrono" of events that have happened since September 1981

1. In September 1981 we put in an application for a group home license for 

teenagers.

2. On September 23, 1981 we had a fourteen year old child removed from our home 

as my wife caught him trying to molest our eight year old son.

3* Mid-October 1981-- Rumors began to spread around the Regional office about

our over-reacting towards having that child removed from our home that was 

trying to molest our son. The F.C . Jw.T WiUci inrote a report to Dr. Tony Hander 

and called us over-reactors foi> huviw the- child removed when we did.

4. Further rumor¥~were spreading in tv r.rr‘-.‘,cn—  I beat my wife, drink excessively, 

use drugs, and molest my female t.:.-... .

5* Dr Alinio Lobo "informally checked" on these, rumors from Get 1981 through 

November 1981 and found no wrong doing, in fact just the oposite.

6. October 30, 1981 m there was a meeting in the Regional office that was called

by Ms. Kay Smith. The meeting was about my proposed group home proposal. In 

attendance was Dr. Lobo, Ms Kay Smith, Mr. Lev? Reece and Myself. During the 

meeting, my proposal was rejected for group home application and an improved 

version was asked for.

7. October 31, 1981 m The same 14 year old boy who we had removed from our home

was arrested by the Alaska State Troopers fur r<*po and sodomy-on a 6 year old 

girl who was a member of the household the boy was place d in by his P.O. Wild.

8. November 12, 1981—  I recieved a telephone call from Mr. John Pugh the Director 

of Family & Youth Services while I was at work at the Alaskan Coin connection 
located at 723 West 10th Street. He called to tell me that no funds existed

in the budjet to support my group home. I informed him that I have never asked 

the department for money and he stated that the department suffered a huge 

budjet cut and that funds would not be available for the next year for my 

group home. His conversation than got around to Art Johnson and the incident 

in our home and he said to me " We've had staff meetings concerning that 

incident and we've got our asses covered."

9. November 13, 1981—  I filed a written complaint with the State Ombudsman's 

office of Gross Negligence against the P.O. Bob Wild. I also stated in that 

same corresspondance that I was told about the no funds for the group home.

10. When Ms. Smith learned of my filing a complaint she stated to Helen Borkowski 

that " His name is shit in my book" And when Ms. Borkowski asked her who she 

was talking about she said "That Bernie Holland""He filed a complaint with 

the Ombudsman's office and now he a can't be trusted, he'll probably go 

running to the Ombudsman every chance he gets".
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11. Between the dates of November 13, 1981 and December 15, 1981 all the children 

were removed from our home. Ms Smith testified under oath that this was due to 

"natral attrition”.

12, December 11, 1981-- Mr. Lew Reece wrote a confidential memo to Mr Dave

ARnold with a copy to Mr John Pugh telling him of my meeting with them 

on October 30, 1981 and my group home proposal.
t ' ' ‘

13* January 13, 1982  Submitted my new group home proposal and when Ms Smith

saw this she stated in from of Ms Helen BorkowtJ-.i ” Tiie nerve—  he'll get 

his license buck over my dead body.

14. In March 1982 the division began sending hard core cases to our home as they

were then under investigation by the Crobudu.:. * . rr'î er.

15* In May 1982 the Ombudsman sent a copy of his findings to Hr. John Pugh

and on June 7, 1982 Mr Pugh acknowledged the Ombudsman's report with a

letter dated June 7, 1982. By this acknowledgement he was aware of my group 

home plans.

16. June 4, 1982 Ms Kay Smith signed the license approval form and then went to 

Central Office and had a meeting with Ms Yvonne Walker concerning my group 

home license, and in fact gave her a copy of my Program Evaluation & Licensing 

Recommendation. A meeting was held in the C.O. and my license was denied that 

day. The same day as approval. Everyone denied this meeting except the 

secretary Ms Helen Borkowski who stated she recieved a telephone call from

Ms Smith who stated she was in Walkers office.

17.June 8, 1982—  a meeting was held in Central Office with John Pugh, Yvonne 

Walker, Connie Hansen, Alinio Lobo and Pat Monroe. My License was discussed 

and denied at that meeting. Connie Hansen stated under o±th that it was denied 

at this meeting and Dr Lobo left this meeting with the same feeling. At 11:30 am 

that same date I was in Dr Lobo's office when he recieved a phone call from 

Yvonne Walker telling him of the meeting and to bring the important documents 

for this case. Dr Lobo had my file at that time as it was on his desk because he 

copied my Standard-By-Standard Evaluation, Program Evaluation & Licensing 

Recommendation as well as the CWS 80A for me. Pugh stated he read my file

and program evaluation before that June 8, 1982 meeting and had questions 

for Dr Lobo and Connie Hansen. It's impossible because my file never left the 

Regional Office until the 9th of June 1982. Pat Monroe called me the afternoon 

of June 8th and wanted ameeting with me on the morning of the ninth to discuss 

my license. I set up a meeting for the 10th of June and during that meeting 

John Pugh denied my license three times. Pat Monroe stated she took my file ' 

home the night before to study it upon orders from John Pugh and found too
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a n d  Y o u t h  S e r v i c e s  r e g a r d i n g  t h e  a b o v e  f a c i l i t y :

1 .  A l l e g a t i o n  t h a t  B e r n i e  a n d  M a r y  H o l l a n d  y e l l  a n d  d i r e c t  v u l g a r  

a n d  a b u s i v e  l a n g u a g e  t o w a r d s  f o s t e r  c h i l d r e n .  [ 7 A A C  5 0 . 4 5 0 , ( 2 ) }

2 .  A l l e g a t i o n  t h a t  B e r n i e  H o l l a n d  f r e q u e n t l y  h i t s  f o s t e r  c h i l d r e n  • 

w i t h  a  s t i c k ,  r u l e r ,  y a r d s t i c k  a n d  h i s  h a n d s .  I 7 A A C . 5 0 . 4 5 0 , ( 1 )  ( 5 ) 3

3 .  A l l e g a t i o n  t h a t  B e r n i e  H o l l a n d  s q u i r t e d  l e m o n  j u i c e  i n t o  a  r e s i ­

d e n t ' s  m o u t h ,  a s  p u n i s h m e n t ,  a n d  i n  t h e  p r o c e s s  o f  t h e  r e s i d e n t  

r e s i s t i n g ,  u s e d  f o r c e  t o  o p e n  t h e  r e s i d e n t ' s  m o u t h  b y  h o l d i n g  

t h e  j a w  a n d  a p p l y i n g  p r e s s u r e .  [ 7 A A C  5 0 . 4 5 0 , ( 1 ) ]

4 .  A l l e g a t i o n  t h a t  B e r n i e  a n d  M a r y  H o l l a n d  a r e  p r o v i d i n g  D a y  C a r e *  

i n  t h e i r  h o m e  f o r  f r o m  2 - 5  c h i l d r e n .  [ 7 A A C  5 0 . 4 3 0 ( b ) ( d ) ]

5 .  A l l e g a t i o n  t h a t  t h e r e  i s  n o t  s u f f i c i e n t  s p a c e  f o r  e a c h  f o s t e r  

c h i l d  t o  h a v e  s p e c i f i c  p l a c e  t o  k e e p  h i s / h e r  ov/n p e r s o n a l  

p o s s e s s i o n s .  [ 7 A A C  5 0 . 5 4 0 ( c ) ]

6 .  A l l e g a t i o n  t h a t  t h e  H o l l a n d  c h i l d r e n  h a v e  p l a y e d  w i t h ,  d e s t r o y e d ,  

b r o k e n  o r  l o s t  t h e  f o s t e r  c h i l d r e n s  p e r s o n a l  p o s s e s s i o n s .

[7 A A C  5 0 . 4 2 0 ( e ) ]

7 .  A l l e g a t i o n  t h a t  t h e  H o l l a n d  c h i l d r e n  a r e  a l l o w e d  t o  a n n o y  a n d  " b u g 1 

t h e ' f o s t e r  c h i l d r e n .  W h e n  a  c o n f l i c t  a r i s e s  o v e r  t h i s  i s s u e ,

t h a t  t h e  f o s t e r  c h i l d r e n  a r e  v e r b a l l y  a b u s e d ,  a n d  t h a t  " t h e  f o s t e r  

c h i l d r e n  a r e  a l w a y s  w r o n g ,  a n d  t h e  H o l l a n d  c h i l d r e n  a r e  a l w a y s  

r i g h t " .  [ 7 A A C  5 0 .  4 5 0 , ( 2 )  (5) ]

8 .  A l l e g a t i o n  t h a t  a d u l t  b o a r d e r s  a r e  l i v i n g  i n  t h e  H o l l a n d  f o s t e r  

h o m e  a n d  t h a t  t h e y  a r e  s h a r i n g  s l e e p i n g  q u a r t e r s  w i t h  f o s t e r  

c h i l d r e n .  I 7 A A C  5 0 . 4 2 0 ]
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• ’ [ 7 A A C  5 0 . 4 1 0 ( a ) ]

1 0 .  A l l e g a t i o n  t h a t  t h r e e  f o s t e r  c h i l d r e n  a n d  o n e  a d u l t  b o a r d e r  s l e e p  

i n  a  b e d r o o m  w i t h  n o  w i n d o v ; s .  [ 7 A A C  5 0 . 5 6 0  (e) ( 3 ) )

1 1 .  A l l e g a t i o n  t h a t  f a m i l y  m e e t i n g s  a r e  h e l d  l a t e  a t  n i g h t  a n d  o f t e n  

l a s t  f r o m  1 1 : 0 0  p . m .  t o  2 : 0 0  a . m . ,  a n d  t h a t  f o s t e r  c h i l d r e n  d o  

n o t  g e t  e n o u g h  s l e e p  b e c a u s e  o f  t h i s  a n d  t h a t  o n e  f o s t e r  c h i l d  

f e l l  a s l e e p  a t  a  m e e t i n g  a n d  w a s  p u n i s h e d  f o r  i t .  [ 7 A A C  5 0 . 4 1 0 )
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[7AAC. 5 0 .  4 5 0  (2) J
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b o t t o m ,  g r a b b e d  a  f 6 m a 3 e  r e s i d e n t  a r o u n d  t h e  v ; a i s t  a n d  w h i l e  

" w r e s t l i n g ,  g r a b b e d  h e r  l e g s  t o  g e t  a  c h e a p  f e e l . "  [ 7 A A C  5 0 . 4 1 0 )



This paper is a "Chrono" of events that have happened since September 1981

1. In September 1981 we put in an application for a group home license for 

teenagers.

2. On September 23* 1981 we had a fourteen year old child removed from our home 

as my wife caught him trying to molest our ic/.Vg&t year old son.

3* Mid-October 1981-- Roraors began to spread <^jund the Regional office about

our over-reacting towards having that child removed from our home that was 

trying to molest our eon. The P.C , V Wi'Jc: wrote a report to Dr. Tony Kander 

and called us over-reactors for. h r . v ~ -jl r child removed when we did.

4. Further rImo‘rs~were spreading in t). —  I beat my wife, drink excessively,

use drugs, and molest my female ;

5* Dr Alinio Lobo "informally checked" on these, rumors from Oct 1981 through 

November 1981 and found no wrong doing, in fact just the oposite.

6. October 30, 1981— m there was a meeting in the Regional office that was called 

by Ms. Kay Smith. The meeting was about my proposed group home proposal. In 

attendance was Dr. Lobo, Ms Kay Smith, Mr. Lew Reece and Myself. During the 

meeting, my proposal was rejected for group home application and an improved 

version was asked for.

?. October 31* 1981— m The same 14 year old boy who we had removed from our home 

was arrested by the Alaska State Troopers for rrpc- and sodomy*on a 6 year old 

girl who was a member of. the household the boy was place d in by his P.O. Wild.

8. November 12, 1981—  I recieved a telephone call from Mr. John Pugh the Director 

of Family & Youth Services while I was at work at the Alaskan Coin connection 

located at 723 West 10th Street. He called to tell me that no funds existed 

in the budjet to support my group home. I informed him that I have never asked 

the department for money and he stated that the department suffered a huge 

budjet cut and that funds would not be available for the next year for my 

group home. His conversation than got around to Art Johnson and the incident 

in our home and he said to me " We've had staff meetings concerning that 

incident and we've got our asses covered."

9« November 13, 1981—  I filed a written complaint with the State Ombudsman's 

office cf Gross Negligence against the P.O. Rob Wild. I also stated in that 

same corresspondance that I was told about the no funds for the group home.

^j/10. When Ms. Smith learned of my filing a complaint she stated to Helen Borkowski 

£ that " His name is shit in my book" And when Ms. Borkowski asked her who she

was talking about she said "That Bernie HoHand""He filed a complaint with 

the Ombudsman's office and now he a can't be trusted, he'll probably go 

running to the Ombudsman every chance he gets".
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11. Between the dates of November 13» 1981 and December 15, 1981 all the children

were removed from our home. Ms Smith testified under oath that this was due to 

"natral attrition".

12, December 11, 1981  Mr. Lew Reece wrote a confidential memo to Mr Dave

ARnold with a copy to Mr John Pugh telling him of my meeting with them

on October JO, 1981 and my group home proposal.
*

13* January 13, 1982  Submitted my new group home proposal and when Ms Smith

saw this she stated in from of Ms Helen B o r k o w s k i  " The nerve--- he'll get

his license asx over my dead body.

14. In March 1982 the division began sending herd core cases to our home as they 

were then under investigation by the C m b u d t i : : i‘;r.

15* In May 1982 the Ombudsman sent a copy of his f i n d i n g s  io Mr. John Pugh 

and on June 7, 1982 Mr Pugh acknowledged the O m b u d s m a n ' s  report with a 

letter dated June 7, 1982. By this acknowledgement he was aware of my group 

home plans.

16. June 4, 1982 Ms Kay Smith signed the license approval form and then went to 

Central Office and had a meeting with Ms Yvonne Walker concerning my group 

home license, and in fact gave her a copy of my Program Evaluation & Licensing 

Recommendation. A meeting was held in the C.O. and my license was denied that 

day. The same day as approval. Everyone denied this meeting except the 

secretary Ms Helen Borkowski who stated she recieved a telephone call from

Ms Smith who stated she was in Walkers office.

17.June 8, 1982—  a meeting was held in Central Office with John Pugh, Yvonne 

Walker, Connie Hansen, Alinio Lobo and Pat Monroe. My License was discussed 

and denied at that meeting. Connie Hansen stated under oith that it was denied 

at this meeting and Dr Lobo left this meeting with the same feeling. At 11:30 am 

that same date I was in Dr Lobo's office when he recieved a phone call from 

Yvonne Walker telling him of the meeting and to bring the important documents 

for this case. Dr Lobo had my file at that time as it was on his desk because he 

copied my Standard-By-Standard Evaluation, Program Evaluation & Licensing 

Recommendation as well as the CWS 80A for me. Pugh stated he read my file

and program evaluation before that June 8, 1982 meeting and had questions 

for Dr Lobo and Connie Hansen. It's impossible because my file never left the 

Regional Office until the 9th of June 1982. Pat Monroe called me the afternoon 

of June 8th and wanted ameeting with me on the morning of the ninth to discuss 

my license. I set up a meeting for the 10th of June and during that meeting 

John Pugh denied my license three times. Pat Monroe stated she took my file ' 

home the night before to study it upon orders from John Pugh and found too

Page 2  of Chrono s
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18. June 8, 1982—  at approx. 7*30 pm I saw Dr Lobo at the Juneau Airport and he 

stated to me that he thought my license was going to be denied from what went on 

at the meeting he was at earlier that day in C.0. He further stated my license was 

pulled from the clerks desk.

19- Dr Lobo testified he had possesion of my file untill 5i00 pm on June 8, 1982 
because he put pertinant documents back into my file upon his return from C.O.

20. June 7, 1982 John Pugh wrote a letter to the Ombudsman acknowledging reciept • 

of his report.

21. June 14, 1982---  I telephoned Ms. Bat Monroe in the C.O. and asked her

for a written denial based upon her office's verbal denial on June 10,1982.

22. Written denial done by Pbt Monroe on June 15* 1982—  Sirncsd ty Mr, Walker.

23* Late June 1982 The secretary Ms Helen Borkowski overhear;: iT.-nr , talk

between Mr. Lew Reece and Ms Kay Smith, once it was learned 1 filed for

a hearing concerning this denial of licensure,  to thwart my hearing

by counteracting made up allegations that would silence me once and for all.

24. July 14, 1982—  Danny Joe Harrison was sent back to jail for violation of
\om* h e lp e d  t o  e n d & &

his probation. He was contacted by Robert Danneker and then w r  allegations

against us.

25. July 15, 1982—  Mickey Horschover made complaints against us to her P.O.

marljin Olson A meeting z was held that evening with her father Dr. Robert

Horschover, her psychologist Dr Sonya Brandaman, myself and !P.0. Olson.

At that meeting she stated that the only reason she was complaining was 

because she was tired of being punished by the state. And that "Being at 

Bernie & Mary Holland's house was probably the best thing that ever happened 
to her because she would probably be dead from drugs or something else".

Mr Olson stated he would write his report reflecting we were clear from any 

wrong doing.

26. During that week the probation department interviewed all residents in my home 

and on the 16th of July 1 9 8 2  Mr. Norm Anderson and Mr Marlyn Olson's report

to their superior Mr Lew Reece showed no wrong doing in my household and 

that collusion existed between Mr Danny Harrison and Ms Mickey Horschover.

Mr Reece told his P.O.'s that these reports were bullshit and that he had 

his orders from upstairs and he was going to get that bastard meaning me.



27. I recived a telephone call from an individual telling me even tho I was 

cleared of any wrong doing, Reece had his orders to get me and that allegations,

and this individual told me what they were, would he laided upon me within two weeks.

28. July 23* 1982—  Mr Robert Danneker and Ms Carolyn Touvenen came to my 

residence aad served my wife and I with thirteen allegations. For 1 \  hours
they harrassed us into trying to answer them with thrates of removing the children 

and at one point Danneker said to me "Just answer the allegations asshole.

2 9 . At 10;42 p m Robert Danneker (friday night) called my house to tell me they

had completed part of there investigation and that he would be serving I!.-.:, on me the 

next morning at 9*00 am . That evening at 6:00 pm two of my foster children , 

walked down to the office at 515 Willoughby ave and Danneker told them they hod 

new homes for them.

30/ On Junly 24, 1982 I wrote a letter to Mr Danneker telling him J would 

not answer his allegations.

31. On July 27, 1982 Mr. Danneker wrote me a letter telling me I was impeeding 

his investigation and thereby violated three statutes and that I had ten days 

to answer him in regards to those allegations..

32. On September 27, 1982 the Division found that all these allegations 

except one war true. It was referred to the Attorney General's office.

33* On September 23, 1982 the Asst A G informed me that no evidence exists 

confirming these allegations and that he would take no action on my license 

when the regional office sent it to him and he called Fred Baxter to tell him 

of this.

34. I attended a meeting with the Commisioner Helen Beirne with the Asst A G 

and all she wanted me to do was answer the allegations. She stated that Pugh had 

really trying to get ahold of me. I refused to sit down with him as he lied at 

the Oct 4-7 hearing about not knowing about my license application and reading the 

files, on June 8, 1982.

35* On Oct 11, 1982 I filed purjury charges against Pugh and Monroe with the D A's 

office with documentation against Pugh.

&, fi60 Met vi / EJeiVwe.
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w a s :  (1) l y i n g ;  (2) f a i l i n g  t o  p e r f o r m  c h o r e s ;  (3) a s s o c i a t i n g  w i t h

p e o p l e  h e  h a d  b e e n  r e s t r i c t e d  f r o m ;  (4) r i p p i n g  o f f  o t h e r  f o s t e r  c h i l ­

d r e n  i n  tiie h o u s e ;  (5) t r y i n g  t o  " s c a m "  M r .  H o l l a n d  o n  a n  u n c r . i p ] o y m e ? . •:

c h o c k  p l o y .  I a s k e d  

1 1 : 0 0  a . m .

H o l l a n d  t o  h a v e  H a r r i s o n  r e p o r t  t o  m e  a  1.

H a r r i s o n  c a l l e d  m e  a t  3 : 3 0  a . m .  t o  s a y  h e  c o u l d  n o t  c o m e  a t  1 ] : 0 0 ,  

t h a t  h e  h a d  a  S t a t e  O f f i c e  S k i l l s  t e s t  s c h e d u l e d  a t  t h a t  t i m e .  J. 

i n s t r u c t e d  H a r r i s o n  t o  r e p o r t  a t  1 : 0 0  p . m .  i n s t e a d .

U p o n  r e t u r n i n g  t o  t h e  o f f i c e  a f t e r  l u n c h  b r e a k ,  t h e r e  w a s  a  n o t e  i n

m y  b o x  t h a t  H a r r i s o n  h a d  c o m e  i n  a t  1 2 : 2 5  p . m .  t o  s e e  m e .  h t  1 : 1 5  p . m

M r .  H o l l a n d  c a l l e d  t o  a s k  i f  I  h a d  s e e n  H a r r i s o n .  I  t o l d  h i m  o f  t h e

t e s t  c o n f l i c t  a n d  t h a t  H a r r i s o n  w a s  a  n o - s h o w  f o r  t h e  n e w  t i m e .  M r .

H o l l a n d  s a i d  H a r r i s o n  v?as i n  h i s  r o o m  p l a y i n g  h i s  g u i t a r .

I  d r o v e  t o  t h e  H o l l a n d  r e s i d e n c e  t o  t a k e  H a r r i s o n  f o r  a  uri~-?. s a m p l e ,  

p e r  c o u r t  o r d e r .  O n e  o f  .the p e o p l e  h e  h a d  b e e n  a s s o c i a t i n g  w i t h  is. 

a  r a t h e r  w e l l  k n o w n  ( t o  t h i s  o f f i c e )  c o c a i n e  u s e r .

O n  t h e  v.ay t o  t h e  t e s t i n g  c e n t e r ,  H a r r i s o n  d e n i e d  a l l e g a t i o n s  M r .  

H o l l a n d  h a d  m a d e  e a r l i e r  o f  v i o l a t i n g  t b s  f o s t e r  h o m e  r u l e s  a n d / o r  

C o n d i t i o n s  o f  R e l e a s e .  U p o n  a r r i v i n g  a t  t h e  u r i n e  t e s t i n g  c e n t e r ,  

H a r r i s o n  w o u l d  n o t  p r o d u c e  a  u r i n e  s a m p l e ,  s a y i n g  t h e  t i m i n g  w a s  b a d  

a n d  h e  c o u l d  n o t  u r i n a t e .  A f t e r  1 5  m i n u t e s ,  I  t o o k  h i m  t o  t h e  J o h n s o n  

C e n t e r .  U p o n  t h r e a t  o f  b e i n g  d e t a i n e d ,  H a r r i s o n  p r o d u c t e d  a  m o r e  t h a n  

a m p l e  u r i n e  s a m p l e  w i t h i n  5 m i n u t e s .  R e t u r n i n g  t o  t h e  H o l l a n d  r e s i ­

d e n c e  H a r r i s o n  c o n t i n u e d  t o  d e n y  a n y  w r o n g  d o i n g  o n  h i s  p a r t .  1' d e ­

c i d e d  t o  h a v e  a  m e e t i n g  w i t h  M r .  H o l l a n d ,  H a r r i s o n  a n d  m y s e l f  t o  

r e s o l v e  t h e  m a t t e r .

I  e x p l a i n e d  t o  M r .  H o l l a n d  t h a t  H a r r i s o n  war. d e n y i n g  a n y  w r o n g  d o i n g .  

M r .  H o l l a n d ,  i n  H a r r i s o n ' s  p r e s e n c e ,  o u t l i n e d  t h e  p r o b l e m s  h e  w a s  

h a v i n g  v.’i t h  H a r r i s o n . H a r r i s o n  t h e n  a d m i t t e d  t o  m o s t  o f  t h e  c h a r g e s ,  

b u t  t r i e d  p u t t i n g  t h e  b l a r n e  o n  o t h e r  f o s t e r  c h i l d r e n  i n  tiie h o m e  o r  

s a y i n g  " I ' m  t r y i n g  t o  b e  g o o d ,  y o u  c a n ' t  e x p e c t  m e  t o  c h a n g e  o v e r ­

n i g h t " .  lie c o n t i n u e d  t o  d e n y  t h e  u n e m p l o y m e n t  c h e c k  "scam."*/::d Mr. .  

H o l l a n d  t h e n  c a l l e d  O f f i c e r  M c C r a c k e n ,  J P D ,  t o  w h o m  H a r r i s o n  h u d .  

b o a s t e d  o f  t h e  " s c a m " .  W i t h  t h e  t h r e e  o f  u s  l i s t e n i n g ,  M c C r a c k e n  

o u t l i n e d  t h e  c o n v e r s a t i o n  h o  h a d  w i t h  H a r r i s o n :
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H a r r i s o n  h a d  g o n e  t o  t h e  U n e m p l o y m e n t  O f f i c e  a n d  c h a n g e d  h i s  m a i l i n g  

a d d r e s s  f r o m  H o l l a n d s *  t o  G e n e r a l  D e l i v e r y .  H a r r i s o n ’s  p l a n  w a s  t ot “*■ **.* V-. •: r,t4
p u t  t w o  o f  t h e  a n t i c i p a t e d  c h e a t s  i n t o  h i s  r e s t i t u t i o n  s a v i n g s  f u n d  

a n d  h o l d  o n e  b a c k ,  t e l l i n g  M r .  H o l l a n d  h e  h a d  n o t  r e c e i v e d  i t .  H e ;  

p l a n n e d  o n  b l o w i n g  t h e  m o n e y  f r o m  t h e  t h i r d  c h e c k .

A f t e r  t h i s  c o n v e r s a t i o n ,  H a r r i s o n  a d m i t t e d  i t  w a s  o r i g i n a l l y  h i s  p l a n  

t o  r u n  t h e  " s c a m " ,  b u t  s i n c e  h a d n ’t  r e c e i v e d  t h e  c h e c k s  y e t ,  a n d  

t h e r e f o r e ,  h a d n ' t  p u l l e d  o f  t h e  s c a m ,  h a  h a d n ' t  d o n e  a n y t h i n g  w r o n g .

• M r .  H o l l a n d  I  s p o k e  a t  l e n g t h  w i t h  H a r r i s o n  a b o u t  t h e  w r o n g n e s s  o f  

t h i s  " s c a m " , w h e t h e r  -he h a d  p u l l e d  i t  o f f  o r  n o t .  H a r r i s o n  m a i n t a i n e d  

t h a t  h e  h a d  d o n e  n o  w r o n g .  A t  t h i s  r >o i n t , .  M r .  H o l l a n d  l e f t  t h e  r o o m .

I  s p o k e  w i t h  H a r r i s o n  f o r  a b o u t  5 m i n u t e s  a n d  t h e n  I  l e f t .  D u r i n g  

t h a t  5  m i n u e s ,  H a r r i s o n  h a d  c o m p l e t e l y  c h a n g e d  h i s  s t o r y  a n d ,  i n  M r .  

H o l l a n d ' s  a b s e n c e ,  w a s  a g a i n  d e n y i n g  a n y  o f  h i s  w r o n g  a c t s .  A s  I 

l e f t ,  I s a w  M r .  H o l l a n d  a n d  a s k e d  h i m  t o  c a l l  m s  t h e  n e x t  d a y  i f  h e  

d e c i d e d  h e  n o  l o n g e r  c o u l d  w o r k  w i t h  H a r r i s o n .  M r .  H o l l a n d  a s k e d  m e  

t o  r e m o v e  h i m  i m m e d i a t e l y ,  t h a t  h e  f e l t  h e  c o u l d  n o  l o n g e r  w o r k  w i t h  

H a r r i s o n .

S i n c e  t h e  J u n e a u  R e c e i v i n g  H o r n e  i n  t h e  p a s t  h a s  r e f u s e d  t o  a c c e p t  

H a r r i s o n  a n d  h e  h a s  n o  r e l a t i v e s  i n  J u n e a u ,  I  t r a n s p o r t e d  h i m  t o  t h e  

J o h n s o n  C e n t e r  f o r  d e t e n t i o n .  T h e  s t a f f  a t  J o h n s o n  w a s  b u s y  w i t h  

a d u l t  p r i s o n e r s ,  s o  H a r r i s o n  a n d  I h a d  t o  w a i t  i n  t h e  l o b b y  f o r  3 0  

m i n u t e s .

D u r i n g  t h i s  w a i t ,  H a r r i s o n  b e c a m e  m o r e  a n d  m o r e  a g i t a t e d  a b o u t  b e i n g  

d e t a i n e d .  H e  s t a r t e d  b y  s a y i n g  t h e  o n l y  r e a s o n  f o r  d e t e n t i o n  w a s  a  

" p e r s o n a l i t y  c o n f l i c t "  b e t w e e n  h e  a n d  M r .  H o l l a n d .  T h e n  h e  s a i d  t h a t  

h e  " w a s  g o i n g  t o  b l o w  t h e  w h i s t l e  o n  B e r n i e  t o m o r r o w  i n  C o u r t " . H e  

e x p l a i n e d  t h a t  M r .  H o l l a n d  h a d  p h y s i c a l l y  a b u s e d  h i m  s a y i n g  t h a t  M r .  

H o l l a n d  h a d  h i t  h i m . i n  t h e  a r m  w i t h  a  s t ^ k  o n  s e v e r a l  o c c a s i o n s .  I n  

t h e  m o s t  r e c e n t ,  H a r r i s o n  s a i d  h e  s h o v e d  M r .  H o l l a n d  o n t o  t h e  k i t c h e n  

t a b l e  a f t e r  M r .  H o l l a n d  s t r u c k  h i m ,  b r e a k i n g  t h e  t a b l e .  M r .  H o l l a n d  

t h e n  j u m p e d  u p  a n d  c h a l l e n g e d  h i m  t o  f i e '  ‘■..' T h e  m a t t e r  d i f f u s e d  w i t h  

n o  f u r t h e r  b l o w s . H a r r i s o n  s a i d .  M e r i c k  ' b o n ,  a n o t h e r  f o s t e r  c h i l d  

w i t h  t h e  H o l l a n d s ,  c o u l d  v e r i f y  t h i s .

O n  J u l y  1 5 ,  I c o n d u c t e d  a  l o w  k e y  i n t e r v i e w  w i t h  H a b o n .  

F o s t e r  C a r e  C o o r d i n a t o r ,  w a s  p r e s e n t .  H a b o n  s a i d  h e  w a s  

a t  t h e  H o l l a n d  h o m e ,  t h a t  h e  h a d  n o t  b e e n  s u b j e c t  t o  a n y  

p h y s i c a l  a b u s e .  ( T h i s  i s  s i g n i f i c a n t ,  s i n c e  I J a b o n  c o m e s  

a b u s i v e  n a t u r a l  h o m e  a n d  w a s  f e a r f u l  u p o n  p l a c e m e n t  t h a t  

h o m e  w o u l d  f u n c t i o n  t h e  s a m e  w a y ) . H e  s a i d  h e  h a d  n e v e r  

H o l l a n d  h i t  H a r r i s o n ,  e i t h e r  w i t h  a  s t i c k  o r  a  ,f.ist. H e  

t w o  h a v e  e n g a g e d  i n  " f r i e n d l y "  w r e s t l i n g  m a t c h e s  a n d  s h a c  

o n e  a n o t h e r .

B o b  D a n n e k e r ,  

q u i t e  h a p p y  

v e r b a l  o r  

f r o m  a  v e r y  

t h e  f o s t e r  
s e e n  M r .  

d i d  s a y  t h e  

o w  b o x ’ v.’i t h
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I n  c o n j u n c t i o n  w i t h  a l l e g a t i o n s  T w i g g y  H o r c h o v e r  m a d e  a b o u t  M r s .
H o l l a n d  u s i n g  f o u l  o r  a b u s i v e  l a n g u a g e ,  H a b o n  s a i d  t h i s  h a d  n e v e r
h a p p e n e d .  T h a t  i t  w a s  h i s  e x p e r i e n c e  s h e  w a s  r a t h e r  q u i e t .  H e  d i d
s a y  t h a t  M r .  H o l l a n d  d o e s  u s e  f o u l  l a n g u a g e  i n  t h e  h o u s e  o c c a s s i o n a l i l y  ** * w

H a b o n  v o l u n t e e r e d  t h a t  H a r r i s o n  h a d  b e e n  i n  t r o u b l e  a t  t h e  h o u s e  

r e c e n t l y  f o r  f a i l i n g  t o  d o  c h o r e s  a n d  f o r  b e i n g  c a u g h t  i n  t h e  g i r l s  
l i v i n g  a r e a .  ,

t

A t  2 : 3 0  p . m .  o n  J u l y  1 5 ,  a  d e t e n t i o n  h e a r i n g  w a s .  h e l d  o n  H a r r i s o n .  
F o l l p w i n g  t h e  h e a r i n g ,  I  a s k e d . H a r r i s o n  i n  h i s  a t t o r n e y ' s  p r e s e n c e  
t o  g i v e  m e  a  t a p e d  s t a t e m e n t  a b o u t  t h e  p h y s i c a l  a b u s e .  I  e x p l a i n e d  

t o  t h e  a t t o r n e y  t h a t  I  h a d  a n  o b l i g a t i o n  t o w a r d s  t h e  o t h e r  c h i l d r e n  
p l a c e d  t h e r e  i f  a n  a b u s i v e  s i t u a t i o n  e x i s t e d .  H a r r i s o n  i m m e d i a t e l y -  
w e n t  i n t o  p r i v a t e  c o u n s e l  w i t h  t h e  a t t o r n e y .  T h e  a t t o r n e y  t h e n  a d ­
v i s e d  m e  t h a t  H a r r i s o n ' s  o n l y  c o m p l a i n t  w a s  o f  a  " p e r s o n a l i t y  c o n ­

f l i c t "  b e t w e e n  H a r r i s o n  a n d  M r .  H o l l a n d .  H e  e x p l a i n e d  t h e  " c o n f l i c t "  
a s  b e i n g  M r . , H o l l a n d  c a l l i n g  H a r r i s o n  u  " s h i t b a g "  a n d  " w o r t h l e s s "  i n  
f r o n t  o f  t h e  o t h e r  c h i l d r e n .  —    *

I  t o l d  t h e  a t t o r n e y  H a r r i s o n  h a d  a l l e g e d  h e  h a d  b e e n  h i t  w i t h  a  s t i c k  
a n d  p h y s i c a l l y  r o u g h e d  u p  b y  M r .  H o l l a n d .  T h e  a t t o r n e y  a g a i n  c o n ­

f e r r e d  w i t h  H a r r i s o n  a n d  r e t u r n e d  t o  r e p o r t  t h a t  H a r r i s o n  s a i d  h e  h a d  
n e v e r  b e e n  h i t  o r  o t h e r w i s e  a s s a u l t e d .  F u r t h e r ,  H a r r i s o n  d e c l i n e d  t o  
g i v e  a n y  t a p e d  s t a t e m e n t  a b o u t  t h e  " p e r s o n a l i t y  c o n f l i c t " .

4 4
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B e r n i e  a n d  M a r y  H o l l a n d
P . O .  B o x  6 7
J u n e a u ,  A l a s k a  9 9 8 0 2

D e a r  M r .  a n d  M r s .  H o l l a n d :

T h i s  i s  t o  i n f o r m  y o u  t h a t  t h e  D i v i s i o n ' s  i n v e s t i g a t i o n  o f  c o m p l a i n t s  
r e g a r d i n g  y o u r  f o s t e r  h o m e  h a s  b e e n  c o n c l u d e d .  Y o u  h a v e  r e s p o n d e d  
t o  a l l e g a t i o n  # 1 0  t h a t  f o s t e r  c h i l d r e n  h a v e  b e e n  r e l o c a t e d  f r o m  t h e  
b a s e m e n t  t o  t h e  u p s t a i r s  b e d r o o m .  W i t h  t h a t  e x c e p t i o n ,  n o  r e s p o n s e  o r  
c o r r e c t i v e  a c t i o n  p l a n  t o  t h e  a l l e g a t i o n s  w h i c h  w e r e  d e l i v e r e d  t o  y o u  o n  
J u l y  2 3 ,  1 9 8 2  h a s  b e e n  r e c e i v e d  b y  t h e  D i v i s i o n .  ' Y o u  h a v e  c o n t i n u e d  
t o  b e  u n w i l l i n g  t o  d i s c u s s  t h e  a l l e g a t i o n s ,  t h e r e f o r e  t h e  f i n d i n g s  i n  t h i s  
l e t t e r  a r e  b a s e d  s o l e l y  o n  t h e  D i v i s i o n ' s  i n v e s t i g a t i o n  w i t h o u t  a n y  
i n f o r m a t i o n  p r o v i d e d  b y  e i t h e r  o f  y o u .

1 .  A l l e g a t i o n :  B e r n i e  a n d  M a r y  H o l l a n d  y e l l  a n d  d i r e c t  v u l g a r  a n d
a b u s e  l a n g u a g e  t o w a r d s  f o s t e r  c h i l d r e n .

F i n d i n g s :  7 5  p e r c e n t  o f  t h e  f o s t e r  c h i l d r e n -  i n t e r v i e w e d  s t a t e d  
t h a t  v e r b a l  a n d  v u l g a r  l a n g u a g e  h a d  b e e n  d i r e c t e d  a t  t h e m ,  o r
o t h e r  f o s t e r  c h i l d r e n ,  i n  t h e  h o m e .

* R e q u i r e d :  " . . . . . .  i n  n o  e v e n t  m a y  a n y  c h i l d  i ’r i  c a r e  b e  s u b j e c t e d
t o  v e r b a l  a b u s e . . . . "  7  A A C  5 0 . A 5 0 , ( 2 ) .

C o n c l u s i o n :  T h i s  a l l e g a t i o n  i s  f o u n d  t o  b e  v a l i d .  V a l i d  m e a n s
t h a t  t h e  e v i d e n c e  s h o w s  t h a t  t h e  s t a n d a r d  w a s  v i o l a t e d .

2 .  A l l e c j a t i o n : B e r n i e  H o l l a n d  f r e q u e n t l y  h i t s  f o s t e r  c h i l d r e n  w i t h  a
s t i c k ,  r u l e r ,  y a r d  s t i c k ,  a n d  h i s  n a n d s .

F i n d i n g s : 8 7  p e r c e n t  o f  f o s t e r  c h i l d r e n  i n t e r v i e w e d  s t a t e d  t h e y  
i i a c i  b e e n  h i t  b y  M r .  B e r n i e  H o l l a n d  w i t h  e i t h e r  a  s t i c k  o r  h i s
h a n d .  A  m a j o r i t y '  o f  f o s t e r  c h i l d r e n  i n t e r v i e w e d  s t a t e d  t h a t  t h e y  
w i t n e s s e d  M r .  H o l l a n d  h i t t i n g  o t h e r  f o s t e r  c h i l d r e n .

j l a * if



R e q u i r e d ; " .....................i n  n o  e v e n t  m a y  a  c h i l d  i n  c a r e  b e  d i s c i p l i n e d
b y  s h a k i n g  o r  b y  d e l i v e r i n g  a  f o r c e f u l  b l o w  w i t h  h a n d  o r  
w e a p o n . . . 1' 7  A A C  5 0 . 4 5 0 , ( 5 ) .

*

C o n c l u s i o n :  T h i s  a l l e g a t i o n  i s  f o u n d  t o  b e  v a l i d .  . V a l i d  m e a n s
t h a t  t h e  e v i d e n c e  s h o w s  t h a t  t h e  s t a n d a r d  w a s  v i o l a t e d ,

3 .  A l l e g a t i o n :  M r .  B e r n i e  H o l l a n d  s q u i r t e d  l e m o n  j u i c e  i n t o  a  r e s i ­
d e n t ' s  m o u t h  a s  p u n i s h m e n t ,  a n d  i n  t h e  p r o c e s s  o f  t h e  r e s i d e n t  
r e s i s t i n g ,  u s e d  f o r c e  t o  o p e n  t h e  r e s i d e n t ' s  m o u t h  b y  h o l d i n g  t h e  
j a w  a n d  a p p l y i n g  p r e s s u r e . .

F i n d i n g s : A l t h o u g h  t h i s  a l l e g a t i o n  i s  a n  i s o l a t e d  i n c i d e n t  w i t h  t h e
. a l l e g e d  v i c t i m  g r a p h i c a l l y  d e s c r i b i n g  w h a t  h a p p e n e d ,  t h e r e  i s  n o  

c o r r o b o r a t i n g  e v i d e n c e  t o  s u p p o r t  t h e  a l l e g a t i o n .

R e q u i r e d :  " . . . .  i n  n o  e v e n t  m a y  a  c h i l d  i n  c a r e  b e  s u b j e c t e d  t o
u n u s u a l ,  s e v e r e ,  c r u e l ,  c a p r i c i o u s ,  h u m i l i a t i n g ,  o r  u n n e c e s s a r y  
p u n i s h m e n t ; "  7  A A C  5 0 . 4 5 0 , ( 1 ) .

C o n c l u s i o n :  T h i s  a l l e g a t i o n  i s  f o u n d  t o  b e  u n s u b s t i a n t e d .  T h i s
m e a n s  t h a t  t h e  v i o l a t i o n  c o u l d  h a v e  o c c u r r e d  a s  a l l e g e d ,  b u t  t h e  
e v i d e n c e  i s  n o t  c o n c l u s i v e ,  o r  s u f f i c i e n t  e v i d e n c e  i s  n o t  a v a i l a b l e  
t o  m a k e  a  d e t e r m i n a t i o n .

4 .  A l l e g a t i o n :  M r .  B e r n i e  a n d  M r s .  M a r y  H o l l a n d  a r e  p r o v i d i n g  d a y
c a r e  i n  t h e i r  h o m e  f o r  2 - 5  c h i l d r e n .

F i n d i n g s : 1 0 0  p e r c e n t  o f  t h e  f o s t e r  c h i l d r e n  i n t e r v i e w e d  s t a t e d  
t h a t  t h e y  o b s e r v e d  d a y  c a r e  b e i n g  p r o v i d e d  i n  t h e  H o l l a n d  h o m e .

R e q u i r e d :  N u m b e r  o f  f o s t e r  c h i l d r e n  p e r m i t t e d  i n  h o m e ,  " . . . .  n o
m o r e  t h a n  e i g h t  c h i l d r e n  i n  a l l  a r e  p e r m i t t e d  i n  a n y  o n e  h o m e . . . "  
" . . . .  n o  m o r e  t h a n  f i v e  c h i l d r e n  o f  a n y  a g e  w h o  a r e  u n r e l a t e d  t o  
t h e  f o s t e r  p a r e n t s  a r e  p e r m i t t e d . "  7 A A C  5 0 . 4 3 0 ( b )  ( d ) .

D a y  c a r e  o f  c h i l d r e n  a n d  c o m m e r c i a l  c a r e  f o r  t h e  a g e d ,  o r  
m a t e r n i t y ,  o r  c o n v a l e s c e n t  p a t i e n t s  m a y  n o t  b e  c o m b i n e d  w i t h  
f o s t e r  c a r e  o f  c h i l d r e n  w i t h o u t  p r i o r  a p p r o v a l  o f  t h e  D i v i s i o n  
r e p r e s e n t a t i v e .  7  A A C  5 0 . 4 4 0 ( a ) .

C o n c l u s i o n : T h i s  a l l e g a t i o n  i s  f o u n d  t o  b e  v a l i d .  V a l i d  m e a n s  
t n a t  t n e  e v i d e n c e  s h o w s  t h e  s t a n d a r d  w a s  v i o l a t e d .

5 .  A l l e g a t i o n :  T h e r e  i s  n o t  s u f f i c i e n t  s p a c e  f o r  e a c h  f o s t e r  c h i l d  t o
h a v e  s p e c i f i c  p l a c e  t o  k e e p  h i s / h e r  o w n  p e r s o n a l  p o s s e s s i o n s .

F i n d i n g s :  T h i s  a l l e g a t i o n  d e a l s  s p e c i f i c a l l y  w i t h  t h e  f e m a l e  r e s i ­
d e n t s  w h o  l i v e d  i n  t h e  b a s e m e n t  a n d  s h a r e d  a  r o o m  w i t h  a n  a l l e g e d  

b o a r d e r .  A l l  f e m a l e  r e s i d e n t s  i n t e r v i e w e d  s t a t e d  t h a t  t h e y  d i d  n o t

I
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h a v e  e n o u g h  r o o m  f o r  t h e i r  p o s s e s s i o n s  d u e  t o  t h e  a l l e g e d  b o a r d e r  
u s i n g ,  u p  m o s t  o f  t h e  a v a i l a b l e  s p a c e .

R e q u i r e d :  11................ t h e r e  m u s t  b e  a  s u f f i c i e n t  s p a c e  a n d  a  s p e c i f i c
p l a c e  f o r  e a c h  c h i l d  t o  k e e p  h i s  o w n  c l o t h i n g  a n d  p e r s o n a l  p o s ­
s e s s i o n s . "  7  A A C  5 0 . 1 1 5 0 ( c ) .

C o n c l u s i o n :  T h i s  a l l e g a t i o n  i s  f o u n d  t o  b e  v a l i d .  V a l i d  m e a n s
t h . v t  t h e  e v i d e n c e  s h o w s  t h a t  t h e  s t a n d a r d  w a s  v i o l a t e d .

A l l e g a t i o n :  T h e  H o l l a n d  c h i l d r e n  h a v e  p l a y e d  w i t h ,  d e s t r o y e d ,
b r o k e n  o r  l o s t  t h e  f o s t e r  c h i l d r e n ' s  p e r s o n a !  p o s s e s s i o n s .

F i n d i n g s :  8 5  p e r c e n t  o f  t h e  f o s t e r  c h i l d r e n  i n t e r v i e w e d  s t a t e d
t h a t  t h e y  h a d  e i t h e r  h a d  l o s t ,  o r  h o d  d e s t r o y e d  o r  h a d  b r o k e n  
p e r s o n a !  p o s s e s s i o n s  d u e  t o  t h e  H o l l a n d  c h i l d r e n .  T h e y  a l s o  
s t a t e d  t h a t  e v e n  t h o u g h  t h e y  c o m p l a i n e d  t o  t h e  H o l l a n d ' s  a b o u t  t h e  
s i t u a t i o n ,  i t  w a s  n e v e r  c o r r e c t e d .

R e q u i r e d :............................" ..f o s t e r  p a r e n t s  m u s t  s h o w  e v i d e n c e  o f  b e i n g
r e s p o n s i b l e ,  m a t u r e  i n d i v i d u a l s  o f  r e p u t a b l e  c h a r a c t e r  w h o  e x e r c i s e  
s o u n d  j u d g e m e n t  a n d  d i s p l a y  t h e  c a p a c i t y  t o  p r o v i d e  g o o d  c a r e  f o r  
c h i l d r e n . "  7  A A C  5 0 . 4 1 0 ( a ) .

C o n c l u s i o n :  T h i s  a l l e g a t i o n  i s  f o u n d  t o  b e  v a l i d .  V a l i d  m e a n s
t h a t  t h e  e v i d e n c e  s h o w s  t h e  s t a n d a r d  w a s  v i o l a t e d .

A l l e g a t i o n :  T h e  H o l l a n d  c h i l d r e n  a r e  a l l o w e d  t o  a n n o y  a n d  " b u g "
t h e  T o s t e r  c h i l d r e n .  W h e n  a  c o n f l i c t  a r i s e s  o v e r  t h i s  i s s u e ,  t h a t  
t h e  f o s t e r  c h i l d r e n  a r e  v e r b a l l y  a b u s e d ,  a n d  t h e  " f o s t e r  c h i l d r e n  
a r e  a l w a y s  w r o n g ,  a n d  t h e  H o l l a n d  c h i l d r e n  a r e  a l w a y s  r i g h t . "

F i n d i n g s :  8 0  p e r c e n t  o f  t h e  f o s t e r  c h i l d r e n  i n t e r  d e w e d  s t a t e d
t h a t  t h e y  f e l t  " b u g g e d "  a t  t i m e s  b y  t h e  H o l l a n d  c h i l d r e n ,  a n d  
w h e n  t h e  i s s u e  w a s  c o n f r o n t e d  t h e  f o s t e r  c h i l d r e n  w e r e  y e l l e d  a t  
f o r  c a u s i n g  a  d i s t u r b a n c e .

R e q u i r e d :  " ................ i n  n o  e v e n t  m a y  a  c h i l d  i n  c a r e  b e  d e n i e d
t r e a t m e n t  e q u a l  t o  t h a t  o f  t h e  f o s t e r  p a r e n t s '  o w n  c h i l d r e n  a s  a
m e t h o d  o f  d i s c i p l i n e ; . . . "  7  A A C  5 0 . i { 5 0 ( 7 ) .

C o n c l u s i o n : T h i s  a l l e g a t i o n  i s  f o u n d  t o  b e  v a l i d .  V a l i d  m e a n s
t h a t  t h e  e v i d e n c e  s h o w s  t h a t  t h e  s t a n d a r d  w a s  v i o l a t e d .

A l l e g a t i o n : A d u l t  b o a r d e r s  a r e  l i v i n g  i n  t h e  H o l l a n d  f o s t e r  h o m e
a n d  t h e y  a r e  s h a r i n g  s l e e p i n g  q u a r t e r s  w i t h  f o s t e r  c h i l d r e n .

F i n d i n g s :  T h a t  t h e r e  a r e  t w o  a d d i t i o n a l  a d u l t s  l i v i n g  i n  t h e
H o l l a n c T T o s t e r  h o m e  w i t h o u t  p r o p e r  k n o w l e d g e  o f  t h e  D i v i s i o n .
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R e q u i r e d : " F o s t e r  p a r e n t s  s h a l l  r e p o r t  t o  t h e  D i v i s i o n  r e p r e s e n t a ­
t i v e  a n y  s i g n i f i c a n t  c h a n g e s  i n  t h e  h o u s e h o l d . . .  . t h a t  w o u l d  a f f e c t  
t h e  a b i l i t y  t o  c a r e  f o r  f o s t e r  c h i l d r e n . "  7  A A C  5 0 . 4 2 0 ( a ) .

; - , .... .

C o n c l u s i o n :  . T h i s  a l l e g a t i o n  i s  f o u n d  t o  b e  v a l i d .  V a l i d  m e a n s
t h a t  t h e  e v i d e n c e  s h o w s  t h e  s t a n d a r d  w a s  v i o l a t e d .

9 .  A l l e g a t i o n : A d u l t  b o a r d e r s  p a r t i c i p a t e  i n  t h e  f a m i l y  m e e t i n g s  a n d
t r i a l s  a n d  a r e  a l l o w e d  t o  v o t e  o n  f o s t e r  c h i l d r e n ' s  p u n i s h m e n t .

F i n d i n g s :  A  m a j o r i t y  o f  f o s t e r  c h i l d r e n  i n t e r v i e w e d  s t a t e d  t h e y
h a d  b e e n  s u b j e c t  t o  o r  o b s e r v e d  a l l e g e d  b o a r d e r s  p a r t i c i p a t i n g  i n  
f a m i l y  m e e t i n g s  o r  t r i a l s .

R e q u i r e d : " F o s t e r  p a r e n t s  m u s t  s h o w  e v i d e n c e  o f  b e i n g  r e s p o n s ­
i b l e ,  m a t u r e  i n d i v i d u a l s  o f  r e p u t a b l e  c h a r a c t e r  w h o  e x e r c i s e  s o u n d  
j u d g e m e n t  a n d  d i s p l a y  t h e  c a p a c i t y  t o  p r o v i d e  g o o d  c a r e  f o r  c h i l d ­
r e n . "  7  A A C  5 0 . 4 1 0 ,  ( a ) .

C o n c l u s i o n : T h i s  a l l e g a t i o n  i s  f o u n d  t o  b e  v a l i d .  V a l i d  m e a n s
t h a t  t h e  e v i d e n c e  s h o w s  t h a t  t h e  s t a n d a r d  w a s  v i o l a t e d .

1 0 .  A l l e g a t i o n : T h r e e  f o s t e r  c h i l d r e n  a n d  o n e  a d u l t  b o a r d e r  s l e e p  i n  a
b e d r o o m  w i t h  n o  w i n d o w s .

F i n d i n g s :  B y  p e r s o n a l  o b s e r v a t i o n  f r o m  m y s e l f ,
C a r o l y n  T o u v i n e n ,  C C S  I I ,  a n d  p e r s o n n e l  a d m i s s i o n  f r o m  M r .  
H o l l a n d ,  t h i s  w a s  f o u n d  t o  b e  t r u e .

R e q u i r e d : " ............... e a c h  f o s t e r  h o m e  m u s t  h a v e  o n e  o r  m o r e  w i n d o w s
w h i c h  a r e  l a r g e  e n o u g h  f o r  e m e r g e n c y  e x i t  a n d  r e s c u e  i n  e a c h  
s l e e p i n g  r o o m . "

C o n c l u s i o n : T h i s  a l l e g a t i o n  w a s  f o u n d  t o  b e  v a l i d  u p o n  i n s p e c t i o n .
H o w e v e r ,  M r .  H o l l a n d  a g r e e d  t o  m o v e  t h e  f o s t e r  c h i l d r e n  t o  
a n o t h e r  r o o m ,  w h i c h  w a s  a c c o m p l i s h e d  w i t h i n  a  2 4 - h o u r  p e r i o d .  
T h e r e f o r e ,  a t  t h i s  d a t e ,  t h e  a l l e g a t i o n  i s  f o u n d  t o  b e  i n v a l i d  a s  
l o n g . a s  t h a t  p a r t i c u l a r  r o o m  i s  n o t  u s e d  f o r  f o s t e r  c h i l d r e n ,  o r  
u n t i l  t h e  r o o m  i s  b r o u g h t  u p  t o  s t a n d a r d s .

1 1 .  A l l e g a t i o n : F a m i l y  m e e t i n g s  a r e  h e l d  l a t e  a t  n i g h t  a n d  o f t e n  l a s t  
f r o m  1 1 :0 0  p . m .  t o  2 : 0 0  a . m . ,  a r . r  v . a t  f e s t e r  c h i l d r e n  d o  n o t  g a t  
e n o u g h  s l e e p  b e c a u s e  o f  t h i s  a n d  t h a t  o n e  f o s t e r  c h i l d  f e l l  a s l e e p  
a t  a  m a t i n g  a n d  w a s  p u n i s h e d  f a r  . . .

F i n d i n g s :  A  m a j o r i t y  o f  f o s t e r  c r x c r e -' i n t e r v i e w e d  s t a t e d  t h a t
f a m i l y ^  m e e t i n g s  a n d  t r i a l s  c o u l d  p n o  w o u l d  l a s t  u n t i l  a l l  h o u r s  o f  
t h e  n i g h t ,  a n d  a l s o  s t a t e d  p u n . r s r r r e n t  w a s  d e a l t  o u t  f o r  f a l l i n g  
a s l e e p .
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R e q u i r e d : " F o s t e r  p a r e n t s  m u s t  s h o w  e v i d e n c e  o f  b e i n g  r e s p o n ­
s i b l e ,  m a t u r e  i n d i v i d u a l s  o f  r e p u t a b l e  c h a r a c t e r  w h o  e x e r c i s e  s o u n d  
j u d g e m e n t  a n d  d i s p l a y  t h e  c a p a c i t y  t o  p r o v i d e  g o o d  c a r e  f o r  c h i l d ­
r e n . "  7  A A C  5 0 . ' H O ,  ( a ) .

C o n c l u s i o n :  • T h i s  a l l e g a t i o n  i s  f o u n d  t o  b e  v a l i d .  V a l i d  m e a n s  
t h a t  t h e  e v i d e n c e  s h o w s  t h a t  t h e  s t a n d a r d  w a s  v i o l a t e d .

1 2 .  A l l e g a t i o n :  B e r n i e  H o l l a n d  h a s  b e l i t t l e d  a n d  u s e d  c r u e l  a n d
d e r o g a t o r y  r e m a r k s  w h e n  d e s c r i b i n g  a  f o s t e r  c h i l d  t o  o t h e r  f o s t e r  
c h i l d r e n ,  a n d  t o  o t h e r  p e r s o n s  w h o  h a v e  e n t e r e d  t h e  f o s t e r  h o m e .

F i n d i n g s :  A l l  f o s t e r  c h i l d r e n  i n t e r v i e w e d  i n  r e g a r d  t o  t h e  a l l e g a ­
t i o n  s t a t e d  t h e y  h a d  b e e n  s u b j e c t  t o  o r  w i t n e s s e d  a n o t h e r  f o s t e r  
c h i l d  b e  s u b j e c t e d  t o  b e l i t t l e m e n t  o r  d e r o g a t o r y  r e m a r k s .

R e q u i r e d : "  i n  n o  e v e n t  m a y  a  c h i l d  i n  c a r e  b e  s u b j e c t e d  t o
v e r b a l  a b u s e ,  d e r o g a t o r y  r e m a r k s  a b o u t  h i m s e l f  o r  m e m b e r s  o f  h i s  
f a m i l y  "  7  A A C  4 0 . ' 1 5 0 ,  ( 2 ) .

C o n c l u s i o n : T h i s  a l l e g a t i o n  i s  f o u n d  t o  b e  v a l i d .  V a l i d  m e a n s
t h a t  t h e  e v i d e n c e  s h o w s  t h a t  t h e  s t a n d a r d  v / a s  v i o l a t e d .

1 3 .  A l l e g a t i o n : B e r n i e  H o l l a n d  p a t t e d  a  f e m a l e  r e s i d e n t  o n  t h e  b o t t o m ,
g r a b b e d  a  f e m a l e  r e s i d e n t  a r o u n d  t h e  w a i s t  a n d  w h i l e  " w r e s t l i n g ,
g r a b b e d  h e r  l e g s  t o  g e t  a  c h e a p  f e e l " .

F i n d i n g s :  A  f e m a l e  f o s t e r  c h i l d  m a d e  t h i s  c o m p l a i n t  ( p a t t i n g  o n
b o t t o m )  i n  w r i t i n g .  S h e  s t a t e d  t h a t  i t  h a p p e n e d  a n d  t h a t  s h e  d i d  
n o t  l i k e  i t .  T h e  w r e s t l i n g  i n c i d e n t  w a s  o b s e r v e d  b y  a n o t h e r  f o s t e r  
c h i l d ,  w h o  t h o u g h t  t h a t  M r .  H o l l a n d ' s  b e h a v i o r  w a s  i n a p p r o p r i a t e .  
T h i s  i n c i d e n t  ( w r e s t l i n g )  i s  a l s o  i n  a  w r i t t e n  s t a t e m e n t .

R e q u i r e d : " T h e  f o s t e r  p a r e n t s  m u s t  s h o w  e v i d e n c e  o f  b e i n g
r e s p o n s i b l e ,  m a t u r e  i n d i v i d u a l s  o f  r e p u t a b l e  c h a r a c t e r  w h o  e x e r c i s e  
s o u n d  j u d g e m e n t  a n d  d i s p l a y  t h e  c a p a c i t y  t o  p r o v i d e  g o o d  c a r e  f o r  
c h i l d r e n . "  7  A A C  5 0 . 4 1 0 , ( a ) .

C o n c l u s i o n :  T h i s  a l l e g a t i o n  i s  f o u n d  t o  b e  v a l i d .  V a l i d  m e a n s
t h a t  t h e  e v i d e n c e  s h o w s  t h e  s t a n d a r d  w a s  v i o l a t e d .

I n  a d d i t i o n  t o  t h e  J u l y  2 3 ,  1 9 8 2  a l l e g a t i o n s ,  t h e  D i v i s i o n  b e c a m e  a w a r e  
o f  a d d i t i o n a l  n o n - c o m p l i a n c e  i t e m s  w n e n  a  s t a h d a r d - b y - s t a n d a r d  e v a l u a ­
t i o n  w a s  c o n d u c t e d  o n  y o u r  h o m e  f r o m  A u g u s t  4 ,  1 9 8 2  t o  A u ­
g u s t  6 ,  1 9 8 2  f o r  c o n s i d e r a t i o n  o f  y o u r  a p p l i c a t i o n  t o  o p e r a t e  a  r e s i ­
d e n t i a l  c h i l d  c a r e  f a c i l i t y .  T h e  f o l l o w i n g  a r e a s  w o u l d  b e  i n
n o n - c o m p l i a n c e  u n d e r  7  A A C  5 0 . 3 1 0  t o  7  A A C  5 0 . 6 2 0 :

1 .  7  A A C  5 0 . 4 1 0 ( 1 )  -  " A n  a n n u a l  l i c e n s e  m a y  n o t  b e  i s s u e d  w i t h o u t
w r i t t e n  e v i d e n c e  t h a t  a l l  m e m b e r s  o f  t h e  h o u s e h o l d  1 6  y e a r s  o f  a g e  

o r  o l d e r  a r e  f r e e  f r o m  a c t i v e  t u b e r c u l o s i s ; "
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A c c o r d i n g  t o  t h e  s t a n d a r d - b y - s t a n d a r d  e v a l u a t i o n  t h e r e  w a s  n o  
r e c o r d  o f  w r i t t e n  e v i d e n c e  t h a t  t h i s  r e q u i r e m e n t  h a s  b e e n  m e t .  
O n  S e p t e m b e r  2 1 ,  1 9 8 2  t u b e r c u l i n  c l e a r a n c e s  d o t e d  S e p t e m b e r  1 6 ,  
1 9 8 2  w e r e  r e c e i v e d  f o r  b o t h  o f  y o u .  I f  t h e r e  a r e  a n y  o t h e r  a d u l t ,  
m e m b e r s  o f  t h e  h o u s e h o l d ,  a d d i t i o n a l  t u b e r c u l i n  c l e a r a n c e s  a r e  
r e q u i r e d .

2 .  7  A A C  5 0 . 5 6 0 ( b )  -  " A  5 - l b  A B S  d r y  c h e m i c a l  f i r e  e x t i n q u i s h e r  o r  
i t s  e q u i v a l e n t  m u s t  b e  c h a r g e d  a t  a l l  t i m e s  a n d  s t r a t e g i c a l l y  
l o c a t e d ;  m o r e  t h a n  o n e  i s  r e q u i r e d  f o r  m u l t i - l e v e l  h o m e s . "

T h e  s t a n d a r d - b y - s t a n d a r d  s t a t e s  t h a t  t h e r e  i s  o n l y  a  2  1 / 2  l b .  
A B C  e x t i n g u i s h e r  i n  t h e  b a s e m e n t  a r e a  w h i c h  h a s  b e e n  p r e v i o u s l y  

. u s e d  a s  l i v i n g  s p a c e  f o r  f o s t e r  c h i l d r e n .  W h i l e  t h e  D i v i s i o n  h a s  
i n t e r p r e t e d  a n d  i m p l e m e n t e d  t h e  a b o v e  r e q u i r e m e n t  a s  m e a n i n g  t h a t  
t h e r e  m u s t  b e  a  5 ! b .  e x t i n g u i s h e r  o n  e v e r y  l e v e l  o f  a  m u l t i - l e v e l  
h o m e ,  t h e  D i v i s i o n  c o n c e d e s  t h a t  y o u r  h o m e  h a s  t w o  a c c e p t a b l e  
e x t i n g u i s h e r s  a n d  t h e r e f o r e ,  m e e t s  t h e  r e q u i r e m e n t  f o r  m o r e  t h a n  
o n e  f o r  m u l t i - l e v e l  h o m e s .  C o r r e c t i o n  i s  a d v i s e d ,  b u t  n o t  
r e q u i r e d .

3 .  7  A A C  5 0 . 5 7 0 ( f )  -  " F i r e a r m s  m u s t  b e  u n l o a d e d  a n d  s t o r e d  i n  a  
p l a c e  i n a c c e s s i b l e  t o  y o u n g  c h i l d r e n .  A m m u n i t i o n  m u s t  b e  s t o r e d  
s e p a r a t e l y  i n  a  p l a c e  i n a c c e s s i b l e  t o  c h i l d r e n . "

I t  w a s  r e p o r t e d  i n  t h e  s t a n d a r d - b y - s t a n d a r d  t h a t  o n e  h a n d  g u n  
w a s  a c c e s s i b l e  t o  c h i l d r e n  w h i l e  l o a d e d  a n d  t h a t  t h e  g u n  w a s  

u n l o a d e d  i n  f r o n t  o f  t h e  l i c e n s i n g  w o r k e r .  T h e r e  i s  n o  i s s u e  w i t h  
c o m p l i a n c e  a t  t h i s  t i m e  a s  t h e  g u n  w a s  u n l o a d e d .  H o w e v e r ,  i n  t h e  
f u t u r e  a l l  g u n s  m u s t  r e m a i n  u n l o a d e d  a n d  a m m u n i t i o n  s t o r e d  s e p a r ­
a t e l y  a n d  i n a c c e s s i b l e  t o  c h i l d r e n .

E V A L U A T I O N  A N D  R E C O M M E N D A T I O N

A l l  o f  t h e  a b o v e  a l l e g a t i o n s  a r e  o f  a  s e r i o u s  n a t u r e ,  a n d  a l l  e x c e p t  § 3 

w e r e  f o u n d  v a l i d  u p o n  i n v e s t i g a t i o n .  T h e  t h r e e  a d d i t i o n a l  f i n d i n g s  i n  
t h e  r e c e n t  s t a n d a r d - b y - s t a n d a r d  e v a l u a t i o n  a r e  a l s o  s e r i o u s .  Y o u  h a v e  
d e m o n s t r a t e d  a  t o t a l  l a c k  o f  c o o p e r a t i o n  w i t h  t h e  D i v i s i o n  i n  d e a l i n g  
w i t h  t h e  a l l e g a t i o n s .  I f  c o r r e c t i o n s  h a v e  o c c u r r e d ,  y o u  h a v e  f a i l e d  t o  
i n f o r m  t h e  D i v i s i o n .  F o r  e x a m p l e ,  a t  l e a s t  s i x  t e l e p h o n e  c a l l s  t o  y o u r  
a t t o r n e y  w e r e  n e c e s s a r y  t o  o b t a i n  t h e  t u b e r c u l i n  c l e a r a n c e s .
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G i v e n  t h e  p a t t e r n  o f  v i o l a t i o n s ,  a n d  y o u r  r e f u s a l  t o  r e s p o n d  o r  t o  
f o r m u l a t e  a  c o r r e c t i v e  a c t i o n  p l a n ,  t h e  D i v i s i o n  i s  r e f e r r i n g  y o u r  c a s e  

t o  t h e  D e p a r t m e n t  o f  L a w  f o r  c o n s i d e r a t i o n  o f  l i c e n s e  m o d i f i c a t i o n ,  
l i c e n s e  s u s p e n s i o n , o r  r e v o c a t i o n .  Y o u  w i l l  b e  i n f o r m e d  o f  t h e  D e p a r t -  
m e n t  o f  L a w ' s  r e c o m m e n d a t i o n  t o  t h i s  D e p a r t m e n t .

S i n c e r e l y

L e w  R e e c e
R e g i o n a l  A d m i n i s t r a t o r  
S E R O  -  J u n e a u

E n c l o s u r e
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D e c e m b e r  1 ,  1 9 8 2

B e r n i e  a n d  M a r y  H o l l a n d ’ ' / ’ • •• .
B o x  6 7  . . . .
J u n e a u ,  A l a s k a  9 9 8 0 2  . . .

D e a r  M r .  a n d  M r s .  H o l l a n d

R E :  H o l l a n d  F o s t e r  H o m e

Y o u  a r e  h e r e b y  . n o t i f i e d  t h a t  t h e  e n c l o s e d  A c c u s a t i o n  h a s  b e e n  f i l e d  
w i t h  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s i  D i v i s i o n  o f  F a m i l y  
a n d  Y o u t h  S e r v i c e s .  T h e  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  S e r v i c e s  w i i l  
c o n d u c t  a  h e a r i n g ,  i f  r e q u e s t e d ,  t o  d e c i d e  t h e  i s s u e s  p r e s e n t e d  i n  t h e  
A c c u s a t i o n .

N o t i c e  o f  D e f e n s e  a n d  R e q u e s t  f o r  a  H e a r i n g

T h e  e n c l o s e d  a c c u s a t i o n  w a s  p r e p a r e d  p u r s u a n t  t o  A S  4 4 . 6 2 . 3 6 0  a n d  
s e t s  f o r t h  t h e  i s s u e s  t h a t  w i l l  b e  d e c i d e d  b y  t h e  D e p a r t m e n t  o f  H e a l t h  
a n d  S o c i a l  S e r v i c e s ,  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  S e r v i c e s .  T h i s  l e t t e r  
c o n s t i t u t e s  n o t i c e  a s  r e q u i r e d  b y  A S  4 4 . 6 2 . 3 8 0  t h a t  y o u  m a y  r e q u e s t  a  
h e a r i n g  o n  t h e  i s s u e s  s e t  f o r t h  i n  t h e  A c c u s a t i o n .

U n l e s s  a  w r i t t e n  r e q u e s t  f o r  a  h e a r i n g  s i g n e d  b y  y o u  o r  o n  y o u r  b e h a l f  
i s  d e l i v e r e d  o r  m a i l e d  t o  t h e  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  S e r v i c e s  
w i t h i n  1 5  d a y s  a f t e r  r e c e i p t  o f  t h e  e n c l o s e d  A c c u s a t i o n ,  t h e  D i v i s i o n  o f  
F a m i l y  a n d  Y o u t h  S e r v i c e s  p u r s u a n t  t o  A S  4 4 . 6 2 . 5 3 0  w i l l  d e c i d e  i n  y o u r  
a b s e n c e  t h e  i s s u e s  p r e s e n t e d  i n  t h e  A c c u s a t i o n .  T h e  r e q u e s t  f o r  a  
h e a r i n g  m a y  b e  m a d e  b y  d e l i v e r i n g  o r  m a i l i n g  t h e  e n c l o s e d  N o t i c e  o f  
D e f e n s e  t o  t h e  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  S e r v i c e s  i n  t h e  e n c l o s e d  
e n v e l o p e ,  p o s t a g e  p r e p a i d .  M a i l i n g  o f  t h e  N o t i c e  o f  D e f e n s e  s i g n e d  b y  
y o u  o r  o n  y o u r  b e h a l f  a n d  r e t u r n e d  t o  t h e  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  
S e r v i c e s  w i t h i n  1 5  d a y s  i n  t h e  e n c l o s e d  a d d r e s s e d  e n v e l o p e ,  p o s t a g e '  
p r e p a i d ,  a c k n o w l e d g e s  r e c e i p t  o f  t h e  e n c l o s e d  A c c u s a t i o n  a n d  c o n s t i ­
t u t e s  a  n o t i c e  o f  d e f e n s e  p u r s u a n t  t o  A S  4 4 . 6 2 . 3 9 0 .

S i n c e r e l y ,

L o w  Q t u u
L e w  R e e c e  
R e g i o n a l  A d m i n i s t r a t o r

E n c l o s u r e s

2 3

A c c u s a t i o n  

N o t i c e  o f  D e f e n s e  

E n v e l o p e  ( p o s t a g e  p r e p a i d )

I FW-.IRP-PM-k^y
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B r u c e  M .  B o t e l h o  

A s s i s t a n t  A t t o r n e y  G e n e r a l  

O f f i c e  o f  t h e  A t t o r n e y  G e n e r a l  

P o u c h  K

J u n e a u ,  A l a s k a  9 9 8 1 1  

( 9 0 7 )  4 6 5 - 3 6 0 3

S T A T E  O F  A L A S K A  • •

D E P A R T M E N T  O F  H E A L T H  A N D  S O C I A L  S E R V I C E S  

D I V I S I O N  O F  F A M I L Y  A N D  Y O U T H  S E R V I C E S

In t h e  m a t t e r  o f  B e r n i e  a n d  

M a r y  H o l l a n d ,  a L i c e n s e d  

C h i l d  F o s t e r  H o m e ,

R e s o o n d e n t .

F a c i l i t y  N o .  4 1 9 0

A C C U S A T I O N  

( A S  4 7 . 3 5 . 0 4 0 ,  A S  4 4 . 6 2 . 3 6 0 )

P e t i t i o n e r  Lev/ R e e c e ,  R e g i o n a l  A d m i n i s t r a t o r ,  D i v i s i o n  o f  F a m i l y  a n d  

Y o u t h  S e r v i c e s ,  A l a s k a  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s ,  a l l e g e s :

1. T h i s  i s  . a p r o c e e d i n g  a u t h o r i z e d  b y  A S  4 7 . 3 5 . 0 4 0 ( b )  a n d

A S  4 4 . 6 2 . 3 6 0  t o  c o n d i t i o n  c h i l d  f o s t e r  h o m e  l i c e n s e  4 1 9 0 ,  h e l d  b y  B e r n i e  a n d  

M a r y  H o l l a n d ,  h e r e i n a f t e r  " r e s p o n d e n t s . "  •

• 2 .  T h e  r e s p o n d e n t s  w e r e  i s s u e d  L i c e n s e  N o .  4 1 9 0  o n  M a y  2 3 ,  1 9 8 2

a u t h o r i z i n g  t h e m  t o  o p e r a t e  a  c h i l d  f o s t e r  h o m e  a t  7 0 7  W e s t  1 0 t h  S t r e e t ,

J u n e a u ,  A l a s k a .  '

. 3 .  O n  o r  a b o u t  J u l y  1 5 ,  1 9 8 2  t h e  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h

S e r v i c e s  r e c e i v e d  c o m p l a i n t s  f r o m  t w o  y o u t h s  w h o  h a d  b e e n  p l a c e d  i n  t h e

r e s p o n d e n t s '  h o m e .  T h e  a l l e g a t i o n s  c o n s i s t e d  f o r  t h e  m o s t  p a r t  o f  c h a r g e s  

t h a t  r e s p o n d e n t s  h a d  b e e n  p h y s i c a l l y  o r  v e r b a l l y  a b u s i v e ,  h a d  t a k e n

i n a p p r o p r i a t e  d i s c i p l i n a r y  m e a s u r e s ,  h a d  f a i l e d  t o  e x e r c i s e  r e s t r a i n t  o v e r

t h e i r  o w n  c h i l d r e n ,  h a d  p r o v i d e d  d a y  c a r e  s e r v i c e s ,  a n d  h a d  a d u l t  b o a r d e r s  i n

t h e  h o m e  w i t h o u t  d i v i s i o n  a p p r o v a l .

- l -



4 .  T h e  d i v i s i o n  i m m e d i a t e l y  i n i t i a t e d  a n  i n v e s t i g a t i o n .  T h e  

i n v e s t i g a t i o n  i n c l u d e d  i n t e r v i e w s  w i t h  r e s p o n d e n t s  a n d  s e v e r a l  y o u t h s  w h o  h a d  

b e e n  i n  r e s p o n d e n t ' s  c a r e .  R e s p o n d e n t s  r e f u s e d  t o  d i s c u s s  m o s t  a l l e g a t i o n s  

w i t h  t h e  d i v i s i o n ,  c l a i m i n g  t h a t  t h e  d i v i s i o n  h a d  h a r r a s s e d  t h e m  a n d
i

d e c l a r i n g :

" I n  r e g a r d  t o  y o u r  e x p e c t a t i o n s  o f  r e c e i v i n g  a  t e l e p h o n e  c a l l  f r o m

m e .  . . t o  d i s c u s s  t h o s e  " a l l e g a t i o n s ; "  A s  I e x p r e s s e d  d u r i n g  o u r

m e e t i n g  o n  J u l y  2 3 ,  1 9 8 2 ,  t h e s e  " a l l e g a t i o n s "  w i l l  - n o t  b e  a d d r e s s e d

b y  m e  . . ."

5 .  O n  J u l y  2 7 ,  1 9 8 2  t h e  d i v i s i o n  a g a i n  u r g e d  r e s p o n d e n t s  t o  r e p l y  

t o  t h e  a l l e g a t i o n s .  N o  r e p l y  w a s  r e c e i v e d . .

6 .  I n  t h e  s u c c e e d i n g  w e e k s  t h e  d i v i s i o n ,  t h r o u g h  t h e  D e p a r t m e n t  o f

L a w ,  a t t e m p t e d  t o  c o n c i l i a t e  w i t h  r e s p o n d e n t s ,  t o  n o  a v a i l .

7 .  O n  S e p t e m b e r  2 7 ,  1 9 8 2  t h e  d i v i s i o n  f i n a l l y  c l o s e d  i t s

i n v e s t i g a t i o n  a n d ,  b e c a u s e  o f  t h e  s u m m a r y  f a i l u r e  o f  r e s p o n d e n t s  t o  a d d r e s s  

t h e .  c o m p l a i n t s ,  c o n c l u d e d  t h a t  m o s t  a l l e g a t i o n s - " - w e r e  u n c o n t r a d i c t e d .

^ A c c o r d i n g l y ,  t h e  d i v i s i o n  r e f e r r e d  t h e  m a t t e r  t o  t h e ^ D e p a r t m e n t  o f  L a w  f o r  

f u r t h e r  a c t i o n . )  U ^ i  3 U * j .  C  A t U K O X L ^  0

8 .  T h e  D e p a r t m e n t  o f  L a w  a g a i n  i n i t i a t e d  s t e p s  t o  r e c o n c i l e  t h e  

d i f f e r e n c e s '  b e t w e e n  r e s p o n d e n t s  a n d  t h e  d i v i s i o n ,  i n c l u d i n g  s c h e d u l i n g  o f  a 

m e e t i n g  w i t h  H e l e n  B e i r n e ,  C o m m i s s i o n e r  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .

9 .  R e s p o n d e n t  B e r n i e  H o l l a n d  h a s  c o n s i s t e n t l y  r e f u s e d  t o  f o r m a l l y ?  

r e s p o n d  t o  t h e  a l l e g a t i o n s , ' m a k i n g  i t  d i f f i c u l t ,  i f  n o t  i m p o s s i b l e ,  f o r  t h e  

d e v e l o p m e n t  o f  o n - g o i n g  p r o f e s s i o n a l  r e l a t i o n s h i p s  b e t w e e n  t h e  d i v i s i o n  a n d  

t h e  l i c e n s e d  h o m e ,  a p r e r e q u i s i t e  t o  d e t e r m i n a t i o n s  o f  c o m p l i a n c e  w i t h  s t a t e  

l a w .

1 0 .  R e s p o n d e n t s '  f a i l u r e  t o  c o o p e r a t e ,  a s  s e t  f o r t h  a b o v e ,  i s  a  

b a s i s  f o r  c o n d i t i o n i n g  o f  r e s p o n d e n t s '  l i c e n s e  u n d e r  A S  4 4 . 6 2 . 3 6 0 .



A C C O R D I N G L Y ,  A c c u s e r  r e q u e s t s  t h a t
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1. F o s t e r  H o m e  C a r e  L i c e n s e  M o .  4 1 9 0  b e  a m e n d e d  t o  i n c l u d e  t h e  

f o l l o w i n g  c o n d i t i o n s :

a .  l i c e n s e e s  w i l l  n o t i f y  t h e  d e p a r t m e n t  o f  a l l  n o n - r e l a t e d  a d u l t s  

l i v i n g  i n  t h e  h o m e  f o r  m o r e  t h a n  2 1  d a y s ;  ,

b. l i c e n s e e s  w i l l  s e e k  d e p a r t m e n t  a p p r o v a l  o f  a l l  d a y  c a r e
. . • *

s e r v i c e s  p r o v i d e d  i n  t h e  h o m e ;

c .  l i c e n s e e s  w i l l  p r o v i d e  t h e  d e p a r t m e n t  a  w r i t t e n  d e s c r i p t i o n  o f  

t h e i r  b e h a v i o r  m a n a g e m e n t  a n d  d i s c i p l i n e  t e c h n i q u e s  ( i n c l u d i n g  a n y  

p l a n n e d  u s e  o f  c o r p o r a l  p u n i s h m e n t  o r  f a m i l y  t r i a l s )  w i t h i n  3 0  d a y s  

o f  i s s u a n c e  o f  t h e  l i c e n s e  w i t h  c o n d i t i o n s ;  a n d

d. l i c e n s e e s  w i l l  c o o p e r a t e  w i t h  a l l  d e p a r t m e n t  r e q u e s t s  f o r  

i n f o r m a t i o n  r e l a t e d  t o  t h e  o p e r a t i o n  o f  t h e i r  c h i l d  f o s t e r  h o m e ,  

l i c e n s e  4 1 9 0 .  .

D A T E :  Pi

L e w  R e e c e
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• S T A T E  O F  A L A S K A  

D E P A R T M E N T  O F  H E A L T H  A N D  S O C I A L  S E R V I C E S  

D I V I S I O N  O F  F A M I L Y  A N D  Y O U T H  S E R V I C E S

I n  t h e  M a t t e r  o f :

B e r n i e  a n d  M a r y  H o l l a n d  

C h i l d  F o s t e r  H o m e

R e s p o n d e n t

_________________________________

N O T I C E  O F  D E F E N S E

T h e  r e s p o n d e n t ,  p u r s u a n t  t o  A S  4 4 . 6 2 . 3 9 0 ,  h e r e b y  a c k n o w l e d g e s  s e r v i c e  o f  

t h e  A c c u s a t i o n  o r  S t a t e m e n t  c f  I s s u e s  a n d  g i v e s  n o t i c e  o f  d e f e n s e  o n  t h e  

f o l l o w i n g  g r o u n d s :

A  h e a r i n g  o n  t h e  m a t t e r s  s e t  f o r t h  i n  t h e  A c c u s a t i o n  o r  S t a t e m e n t  o f  

I s s u e s  i s  r e q u e s t e d ;

D A T E :

R e s p o n d e n t

M a i l i n g

A d d r e s s :

N O T E :  T h i s  N o t i c e  o f  D e f e n s e  m u s t  b e  s i g n e d  b y  o r  o n  b e h a l f  o f  r e s p o n d e n t ,

m u s t  s e t  f o r t h  r e s p o n d e n t ' s  m a i l i n g  a d d r e s s  a n d  m u s t  b e  f i l e d  w i t h  

t h e  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  S e r v i c e s  w i t h i n  1 5  d a y s  o f  r e c e i p t .

G e n .  1 7 9 ,  0 6 - 3 3 8 3 ,  R e v .  1 1 / 8 2



to:

□ 840 K Street, Room 203 

Anchorage, Alaska 99501

M E M O R A N D U M  (90?) 276-4011

□ Pouch W O

Juneau. Alaska 99811
T O :  J o h n  B. C h e n o w e t h ,  O m b u d s m a n  (907) 465-4970

T H R U :  D u n c a n  C. F o w r a w T  O m b u d s m a n  R e g i o n a l  R e p r e s e n t a t i v e  P.O. Box 74358
y l £ r  3 r Fairbanks, Alaska 99707

F R O M :  B r u c e  A r o n s o n ,  O m b u d s m a n  A s s i s t a n t ^ o ^ ^ ' * - * 2 -' (907) 452-4001

S U B J :  O m b u d s m a n  C o m p l a i n t s  J 8 2 - 0 6 8 9 ,  J 8 2 - 0 7 2 8 ,  J 8 2 - 1 1 3 6 ,  a n d  J 8 2 - 1 1 8 8

D A T E :  J a n u a r y  2 8 ,  1 9 8 3

F o u r  c o m p l a i n t s ,  J 8 2 - 0 6 8 9 ,  J 8 2 - 0 7 2 8 ,  J 8 2 - 1 1 3 6 ,  a n d  J 8 2 - 1 1 8 8 ,  d i r e c t  

t h e  a t t e n t i o n  o f  t h e  o f f i c e  t o  i n v e s t i g a t o r y  a n d  l i c e n s i n g  p r a c t i c e s  o f  

t h e  S o u t h e a s t  R e g i o n a l  O f f i c e  o f  t h e  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  

S e r v i c e s .  D u e  t o  t h e  i n t e r r e l a t i o n s h i p  o f  t h e  f o u r ,  t h e y  w e r e  e x a m i n e d  

a t  t h e  s a m e  t i m e  b y  t h i s  i n v e s t i g a t o r .

T h r o u g h o u t  t h i s  m e m o r a n d u m ,  t h e  n a m e s  o f  m i n o r s  i n v o l v e d  i n  t h e s e  

c o m p l a i n t s  h a v e  n o t  b e e n  u s e d ,  r a t h e r  i n i t i a l s  w ^ r e  s u b s t i t u t e d  f o r  

t h e i r  n a m e s .

A  s u m m a r y  o f  m y  i n v e s t i g a t i o n  o f  e a c h  c o m p l a i n t  is p r o v i d e d  b e l o w :

J 8 2 - 0 6 8 9

B e r n i e  a n d  M a r y  H o l l a n d  f i l e d  a c o m p l a i n t  w i t h  t h i s  o f f i c e  o n  J u l y  

2 6 ,  1 9 8 2 ,  a l l e g i n g  t h a t  t h e  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  S e r v i c e s  ( D F Y S )  

i s  f a i l i n g  t o  c o n d u c t  a p r o p e r  i n v e s t i g a t i o n  o f  t h e i r  f o s t e r  h o m e  

l i c e n s e ,  a n d  i s  h a r a s s i n g  t h e m .  I n v e s t i g a t i o n  o f  t h e i r  c o m p l a i n t  h a s  

f o c u s s e d  o n  w h e t h e r  t h e  a g e n c y  h a d  s u f f i c i e n t  r e a s o n  c o  i n i t i a t e  a n  

i n v e s t i g a t i o n ,  a n d  v / h e t h e r  t h e  i n v e s t i g a t i o n  w a s  p r o p e r l y  c o n d u c t e d .

T h e  H o l l a n d s  a r e  J u n e a u  r e s i d e n t s  w i t h  a d e c a d e  o f  e x p e r i e n c e  in 

f o s t e r  c a r e  i n v o l v i n g  J u n e a u  y o u t h .  T h e i r  c o m p l a i n t s  w e r e  f i l e d  w i t h  

t h e  J u n e a u  o f f i c e  a f t e r  t h e y  w e r e  s e r v e d  a N O T I F I C A T I O N  O F  C O M P L A I N T  b y  

o f f i c i a l s  o f  t h e  D i v i s i o n ' s  J u n e a u  r e g i o n a l  o f f i c e .  T h e  o f f i c i a l s  

a d v i s e d  t h a t  t h e  n o t i f i c a t i o n ,  c o n t a i n i n g  13 a l l e g a t i o n s ,  w a s  s e r v e d  in 

c o n j u n c t i o n  w i t h  i n f o r m a t i o n  r e c e i v e d  b y  d i v i s i o n  p e r s o n n e l  d u r i n g  t h e  

p r e c e d i n g  1 0  d a y  p e r i o d .  I n v e s t i g a t i o n  o f  t h e  a l l e g a t i o n s  w a s  a 

p r e r e q u i s i t e  t o  a d e c i s i o n  b y  d i v i s i o n  o f f i c i a l s  t o  m o d i f y  o r  r e v o k e  t h e  

H o l l a n d s '  f o s t e r  h o m e  l i c e n s e .

A  c o p y  o f  t h e  n o t i f i c a t i o n  is a t t a c h e d  t o  t h i s  m e m o r a n d u m .

2 2 3



B a c k g r o u n d :

O n  J u l y  1 4 ,  1 9 8 2 ,  N o r m  A n d e r s o n ,  P r o b a t i o n  O f f i c e r  I I ,  t r a n s p o r t e d  

a m i n o r ,  D . H . ,  t o  t h e  J o h n s o n  H u m a n  S e r v i c e s  C e n t e r  f o r  d e t e n t i o n  

p u r p o s e s .  In a m e m o r a n d u m  f r o m  M r .  A n d e r s o n  t o  L e w  R e e c e ,  R e g i o n a l

A d m i n i s t r a t o r ,  D F Y S ,  d a t e d  J u l y  1 6 ,  1 9 8 2 ,  M r .  A n d e r s o n  s t a t e s :

S■■ .V-* .v.;v- ’■
D u r i n g  t h i s  w a i t ,  D . H .  b e c a m e  m o r e  a n d  m o r e  a g i t a t e d  

a b o u t  b e i n g  d e t a i n e d .  H e  s t a r t e d  b y  s a y i n g  t h e  o n l y  

r e a s o n  f o r  d e t e n t i o n  w a s  a " p e r s o n a l i t y  c o n f l i c t "  

b e t w e e n  h e  a n d  M r .  H o l l a n d .  T h e n  h e  s a i d  t h a t  h e  

" w a s  g o i n g  t o  b l o w  t h e  w h i s t l e  o n  B e r n i e  t o m o r r o w  in 

c o u r t " .  H e  e x p l a i n e d  t h a t  M r .  H o l l a n d  h a d  p h y s i ­

c a l l y  a b u s e d  h i m  s a y i n g  t h a t  Mr*. H o l l a n d  h a d  h i t  h i m  

in t h e  a r m  w i t h  a s t i c k  o n  s e v e r a l  o c c a s i o n s .  In 

t h e  m o s t  r e c e n t ,  D . H .  s a i d  h e  s h o v e d  M r .  H o l l a n d  

o n t o  t h e  k i t c h e n . t a b l e  a f t e r  M r .  H o l l a n d  s t r u c k  h i m ,  

b r e a k i n g  t h e  t a b l e .  M r .  H o l l a n d  t h e n  j u m p e d  u p  a n d  

c h a l l e n g e d  h i m  t o  f i g h t .  T h e  m a t t e r  d i f f u s e d  w i t h  

n o  f u r t h e r  b l o w s .  D . H .  s a i d  M . H .  ( m a l e ) ,  a n o t h e r  

f o s t e r  c h i l d  w i t h  t h e  H o l l a n d s ,  c o u l d  v e r i f y  t h i s .

M r .  A n d e r s o n  a l s o  r e p o r t s  i n  t h i s  m e m o r a n d u m  t h a t  M . H .  ( m a l e )  s a i d  

t h e  k i t c h e n  t a b l e  w a s  r e p l a c e d  w i t h  a n o t h e r  t a b l e ,  s i n c e  t h e  o l d e r  t a b l e  

w a s  s a g g i n g .  M r .  A n d e r s o n  c o n f i r m s  t h a t  " t h e  o l d  t a b l e  w a s  r a t h e r  

w o b b l y . "  M . H .  d e s c r i b e d  M a r y  H o l l a n d  a s  a q u i e t  p e r s o n ,  a n d  t h a t  s h e  

d i d  n o t  u s e  " f o u l  o r  a b u s i v e  l a n g u a g e . "  M . H .  d o e s  i n d i c a t e  t h a t  B e r n i e  

H o l l a n d  h a s  u s e d  f o u l  l a n g u a g e .  N o  w r i t t e n  s t a t e m e n t  f r o m  M . H .  w a s  

t a k e n  b y  D F Y S .  .

In a m e m o r a n d u m  f r o m  C a n d a c e  C a n f i e l d ,  Y C I I I ,  J o h n s o n  H u m a n  S e r v i c e s  

C e n t e r  t o  M a r l y n  O l s o n ,  P r o b a t i o n  O f f i c e r  I I I ,  d a t e d  J u l y  1 4 ,  1 9 3 2 ,  i t  

w a s  r e p o r t e d  t h a t  D . H .  t o l d  b o t h  M s .  C a n f i e l d  a n d  M a r g a r e t  P u g h ,  P r o g r a m  

D i r e c t o r ,  J o h n s o n  H u m a n  S e r v i c e s  C e n t e r ,  t h a t  B e r n i e  H o l l a n d  h i t  h i m ,  

a n d  t h a t  M r .  H o l l a n d  u s e s  a s t i c k  t o  h i t  p e o p l e ,  i n c l u d i n g  D . H ;  A l s o ,  

D . H .  a n d  B e r n i e  H o l l a n d ,  o n  m o r e  t h a n  o n e  o c c a s i o n ,  s t a y e d  u p  l a t e  

a r g u i n g .  D . H .  c l o s e d  b y  s a y i n g  t h a t  M . H .  ( f e m a l e )  w a s  a l s o  h i t  w i t h  a 

s t i c k ,  a n d  w o u l d  c o n f i r m  t h i s  i n f o r m a t i o n .  M s .  P u g h  t h e n  c a l l e d  M a r l y n  

O l s o n  a n d  r e q u e s t e d  M r .  O l s o n  i m m e d i a t e l y  v i s i t  t h e  J o h n s o n  H u m a n  

S e r v i c e s  C e n t e r .

M r .  O l s o n  i n d i c a t e s  i n  h i s  f i l e  n o t e s  o f  J u l y  1 4 ,  1 9 8 2 ,  t h a t  w h e n  

M r .  . O l s o n  m e t  w i t h  D . H . ,  D . H .  h a d  a l r e a d y  c o n t a c t e d  h i s  a t t o r n e y .  M r .  

O l s o n  r e p o r t e d  t h a t  D . H .  s a i d  h i s  a t t o r n e y  a d v i s e d  D . H .  t o  r e m a i n  

s i l e n t .  M r .  O l s o n  w r o t e  i n  h i s  n o t e s  t h a t ,  " H e  d i d  e l u d e  [ s i c ]  h o w e v e r  

t w o  s e r i o u s  p r o b l e m s . . . "  M r .  O l s o n  a l s o  i n d i c a t e s  t h a t  D . H .  f e l t  t h a t  

M . H .  ( m a l e )  a n d  M . H .  ( f e m a l e )  c o u l d  c o r r o b o r a t e  h i s  s t a t e m e n t s .

In h i s  J u l y  1 6 ,  1 9 8 2  m e m o r a n d u m ,  M r .  A n d e r s o n  s t a t e s :

O n  J u l y  1 5 ,  I c o n d u c t e d  a l o w - k e y  i n t e r v i e w  w i t h  

M . H .  ( m a l e ) .  B o b  D a n n e k e r ,  F o s t e r  C a r e  C o o r d i n a t o r ,  

w a s  p r e s e n t .  M . H .  s a i d  h e  w a s  q u i t e  h a p p y  a t  t h e  

H o l l a n d  h o m e ,  t h a t  h e  h a d  n o t  b e e n  s u b j e c t  t o  a n y
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J 8 2 - 0 6 8 9 / C h e n o w e t h J a n u a r y  2 8 ,  1 9 8 3

v e r b a l  o r  p h y s i c a l  a b u s e .  ( T h i s  i s  s i g n i f i c a n t ,  

s i n c e  M . H .  c o m e s  f r o m  a v e r y  a b u s i v e  n a t u r a l  h o m e  

a n d  w a s  f e a r f u l  u p o n  p l a c e m e n t  t h a t  t h e  f o s t e r  h o m e  

w o u l d  f u n c t i o n  t h e  s a m e  w a y ) .  H e  s a i d  h e  h a d  n e v e r  

s e e n  M r .  H o l l a n d  h i t  D . H . ,  e i t h e r  w i t h  a s t i c k  o r  a 

f i s t .  H e  d i d  s a y  t h a t  t h e  t w o  h a v e  e n g a g e d  in

" f r i e n d l y "  w r e s t l i n g  m a t c h e s  a n d  s h a d o w  b o x  w i t h  o n e  

a n o t h e r .

T h e  l a s t  t w o  p a r a g r a p h s  o f  M r .  A n d e r s o n ' s  m e m o r a n d u m  d e s c r i b e  a  

m e e t i n g  w i t h  M r .  A n d e r s o n ,  D . H .  a n d  D . H . ' s  a t t o r n e y .  T h e  m e e t i n g  t o o k  

p l a c e  a t  2 : 3 0  p . m .  o n  J u l y  1 5 ,  1 9 8 2 .  T h e  a t t o r n e y  ( a f t e r  c o n f e r r i n g  

w i t h  D . H . )  a d v i s e d  t h a t  D . H .  h a d  o n l y  o n e  c o m p l a i n t ,  r e g a r d i n g  a  " p e r ­

s o n a l i t y  c o n f l i c t "  b e t w e e n  D . H .  a n d  B e r n i e  H o l l a n d .  A n d e r s o n  a l s o  

w r o t e  t h a t  t h e  a t t o r n e y  s a i d  t h e  c o n f l i c t  w a s  t h a t  B e r n i e  H o l l a n d  c a l l e d  

D . H .  a  " s h i t b a g "  a n d  " w o r t h l e s s "  w h i l e  o t h e r  c h i l d r e n  w e r e  p r e s e n t .  

W h e n  t h e  a t t o r n e y  w a s  a s k e d  a b o u t  D . H . ' s  a l l e g a t i o n  t h a t  B e r n i e  H o l l a n d  

h a d  h i t  D . H .  w i t h  a s t i c k ,  t h e  a t t o r n e y  s t a t e d  ( a f t e r  c o n f e r r i n g  w i t h  

D . H . ) ,  " t h a t  D . H .  s a i d  h e  h a d  n e v e r  b e e n  h i t  o r  o t h e r w i s e  a s s a u l t e d .  

F u r t h e r ,  D . H .  d e c l i n e d  t o  g i v e  a n y  t a p e d  s t a t e m e n t  a b o u t  t h e  

' p e r s o n a l i t y  c o n f l i c t ' . "

R o b e r t  D a n n e k e r * s  n o t e s  o f  J u l y  2 0 ,  1 9 8 2 ,  d e s c r i b e  a m e e t i n g  w i t h

D . H .  A t  t h a t  t i m e ,  D . H .  a g r e e d  t o  g i v e  a w r i t t e n  s t a t e m e n t  t o  D a n n e k e r

b y  T h u r s d a y ,  J u l y  2 2 ,  1 9 8 2 .  A  s t a t e m e n t  w a s  p r o v i d e d  b y  D . H .  o n  J u l y

2 2 ,  1 9 8 2 ,  w h i c h  s a i d  B e r n i e  H o l l a n d  a n d  D . H .  g o t  i n t o  a s c u f f l e ,  a n d

B e r n i e  c h a l l e n g e d  D . H .  t o  f i g h t .  D . H .  a l s o  s a i d :

B e r n i e  w a s  s i t t i n g  o n  t h e  c o u c h  n e x t  t o  M . H .  

( f e m a l e )  a n d  I w a s  s i t t i n g  a t  t h e  t a b l e  w h e n  B e r n i e  

a n d  M . H .  s t a r t e d  w r e s t l i n g  s o r t  o f  a n d  B e r n i e  w a s  

g r a b b i n g  M . H .  a r o u n d  t h e  w a s t e  [ s i c ]  a n d  h e r  l e g ' s  

[ s i c ]  a n d  i t  l o o k e d  m o r e  l i k e  B e r n i e  w a s  t r y i n g  t o  

g e t  a c h e a p  f e e l  o f f  h e r  h e  d o e s  t h i s  a l l  t h e  t i m e  

a n d  h e  h a s  t h i s  s t i c k  t h a t  i s  a b o u t  t w o  a n d  a h a l f  

f e e t  l o n g  t h a t  h e  s m a c k ' s  [ s i c ]  u s  w i t h  a n d  i t  

h u r t ' s  [ s i c ]  s e v e r a l  t i m e s '  [ s i c ]  I a s k e d  h i m  n o t  t o  

s m a c k  m e  b u t  h e  s t i l l  d o e s .

D . H . ' s  a s s e r t i o n  i s  d e s e r v i n g  o f  i n d e p e n d e n t  v e r i f i c a t i o n .  A  

p s y c h o l o g i c a l  e v a l u a t i o n  (a c o p y  o f  w h i c h  i s  i n  t h e  D F Y S  f i l e s )  p r e p a r e d  

b y  C a r o l  C. G r e e n o u g h ,  P h . D . ,  a n d  d a t e d  J u n e  2 3  a n d  J u n e  2 5 ,  1 9 8 2 ,  

c a u t i o n s :

D . H .  a d m i t s  t o  b e i n g  v e r y  g o o d  a t  l y i n g  a n d  c o n v i n c i n g  

h i m s e l f  a s  w e l l  a s  o t h e r s  o f  h i s  l i e s .

• • •

D . H .  is v e r y  m a n i p u l a t i v e ,  u s i n g  p e o p l e  a n d  s i t ­

u a t i o n s  t o  c r e a t e  g r a t i f i c a t i o n  f o r  h i m s e l f .
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D . H . ' s  p r o b a t i o n  o f f i c e r ,  N o r m  A n d e r s o n ,  t o l d  t h i s  o f f i c e ,  o n  

J a n u a r y  3 ,  1 9 8 3 ,  t h a t  D . H .  t h o u g h t  B e r n i e  H o l l a n d  w a s  m a d  a t  h i m ,  t h u s  

c a u s i n g  D . H .  t o  b e  s e n t  t o  t h e  J o h n s o n  H u m a n  S e r v i c e s  C e n t e r  f o r  d e ­

t e n t i o n  p u r p o s e s  o n  J u l y  1 4 ,  1 9 8 2 .  D . H .  b e c a m e  v e r y  u p s e t  a t  t h e  

p r o s p e c t  o f  d e t e n t i o n ,  a n d  t h a t  h e  w a s  g o i n g  t o  g e t  b a c k  a t  B e r n i e  

H o l l a n d .  O n  J u l y  1 5 ,  1 9 8 2 ,  A n d e r s o n  s a i d ,  h e  b e l i e v e d  t h a t  D . H .  w a s  

l y i n g .

S i n c e  D . H . ' s  c r e d i b i l i t y  is c a l l e d  i n t o  q u e s t i o n ,  c o r r o b o r a t i o n  o f  

h i s  s t a t e m e n t s  b y  t h e  t w o  f o s t e r  c h i l d r e n  h e  n a m e d ,  i s  i m p o r t a n t .  T h e r e  

w a s  n o  w r i t t e n  s t a t e m e n t  b y  M . H .  ( m a l e ) .  H o w e v e r ,  M r .  A n d e r s o n ' s  

m e m o r a n d u m  i n d i c a t e s  t h a t  M . H .  c a n  o n l y  v e r i f y  t h a t  B e r n i e  H o l l a n d  u s e d  

f o u l  l a n g u a g e  o n  o c c a s i o n .  N o t e s  p r e p a r e d  b y  M a r l y n  O l s o n  s a y  t h a t  o n  

J u l y  1 4 ,  1 9 8 2 ,  M . H .  ( f e m a l e )  a  f o s t e r  c h i l d  a t  t h e  H o l l a n d  h o m e ,  v o l u n ­

t e e r e d  i n f o r m a t i o n  t o  M r .  O l s o n .  A  s y n o p s i s  o f  M r .  O l s o n ' s  n o t e s  

i n c l u d e s  t h e  f o l l o w i n g  i n c i d e n t s ,  a s  d e s c r i b e d  b y  M . H .  ( f e m a l e ) :

- B e r n i e  H o l l a n d  t o l d  h e r  t o  g e t  o u t  o f  b e d ,  u s i n g  v u l g a r  l a n g u a g e ,

- M a r y  H o l l a n d  h a s  c a l l e d  h e r  n a m e s ,

- M . H .  w a s  p r e p a r i n g  g u a c a m o l e ,  a n d  t o  q u i e t  J . H . ,  M . H .  s q u i r t e d  

l e m o n  j u i c e  i n t o  J . H . ' s  m o u t h .  M a r y  H o l l a n d  c u r s e d  a t  M . H .  f o r  t h i s ,

M a r y  H o l l a n d  c u r s e d  a t  M . H .  f o r  b e i n g  l a t e  w h e n  c a l l e d  t o  t h e  

m a i n  f l o o r  o f  t h e  h o u s e ,  f r o m  t h e  b a s e m e n t ,  a n d

- B e r n i e  H o l l a n d  u s e d  c o a r s e  l a n g u a g e  u p o n  M . H . ' s  r e t u r n  t o  t h e  

H o l l a n d  h o m e ,  a f t e r  h a v i n g  r u n  a w a y  f r o m  t h e  H o l l a n d  h o m e .

M r .  O l s o n ' s  n o t e s  f o r  J u l y  1 5 ,  1 9 8 2 ,  i n c l u d e  t h e  f o l l o w i n g :

W e  [ S o n j a  B r a n d m a n ,  C o u n s e l o r ,  tind M r . O l s o n ]  d i s ­

c u s s e d  M . H . ' s  ( f e m a l e )  b e h a v i o r  o v e r  t h e  p a s c  t h r e e  

w e e k s ,  t h e  f a c t  t h a t  i t  h a s  b e e n  v e r y  d i f f i c u l t  f o r

h e r  h a v i n g  v i o l a t e d  c u r f e w ,  r u n ,  c a u g h t  i n  s e v e r a l

l i e s ,  a n d  b e i n g  o n  r e s t r i c t i o n  m u c h  o f  t h e  t i m e .

S o n j a  a n d  I a g r e e d  t h a t  i t  w a s  d i f f i c u l t  t o  t e l l  

w h e n  M . H .  i s  b e i n g  t r u t h f u l  o r  n o t .

S h o r t l y  t h e r e a f t e r ,  M . H .  ( f e m a l e )  p r o v i d e d  a  h a n d w r i t t e n  s t a t e m e n t  

o f  h e r  a l l e g a t i o n s  a g a i n s t  t h e  H o l l a n d s .  M . H . ' s  s t a t e m e n t  i n c l u d e s  

d e s c r i p t i o n s  o f  t h e  f o l l o w i n g  e p i s o d e s :

- W h e n  M . H .  w a s  m o v i n g  t o  a n o t h e r  r o o m ,  M a r y  H o l l a n d  c u r s e d  a t  h e r ,

- D u r i n g  a f a m i l y  m e e t i n g ,  M a r y  H o l l a n d  d e s c r i b e d  M . H . ' s  p e r f o r ­

m a n c e  a s  a d i s h w a s h e r ,  i n  v u l g a r  t e r m s ,

- M a r y  H o l l a n d  c u r s e d  a t  M . H .  d u r i n g  a n  i n c i d e n t  i n v o l v i n g  a 

t e l e v i s i o n ,

- M a r y  H o l l a n d ,  i n  v u l g a r  t e r m s ,  t o l d  M . H .  t o  b e  q u i e t ,  w h e n  M . H .  

w a s  s l o w  in c o m i n g  t o  t h e  m a i n  f l o o r  o f  t h e  h o u s e  f r o m  h e r  b e d r o o m ,
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- W h e n  M . H .  w a s  m a k i n g  g u a c a m o l e ,  o n e  o f  t h e  H o l l a n d  c h i l d r e n  w a s  

i r r i t a t i n g  M . H . ,  s o  M . H .  s q u i r t e d  l e m o n  j u i c e  i n t o  t h e  c h i l d ' s  m o u t h ,  

a n d  t h e  c h i l d  s t a r t e d  s c r e a m i n g .  M a r y  H o l l a n d  t h e n  c u r s e d  a t  M . H . ,

- W h e n  M . H .  w a s  s l o w  i n  g e t t i n g  o u t  o f  

H o l l a n d  c u r s e d  a t  h e r  t o  g e t  u p ,

b e d  o n e  m o r n i n g ,  B e r n i e

-  B e r n i e  

m e e t i n g s ,  a n d

H o l l a n d  h i t s  D . H .  w i t h  a  s t i c k  d u r i n g  f a m i l y  t r i a l s  a n d

- " W h e n  I h a v e  m y  b u t  [ s i c ]  u p  i n  t h e  a i r  r e a c h i n g  f o r  s o m e t h i n  

a n d  I [ h a v e ]  b e e n  h i t  f o r  n o  r e a s o n  t w i c e  w i t h  [ a ]  s t i c k  o n c e  w i t h  [a 

h a n d  a n d  l a s t  n i g h t  b e f o r  [ s i c ]  h e  h i t  m e  w i t h  h i s  h a n d  I c a u g h t  h i m  

f i r s t  a [ n d ]  s a i d  d o n ' t  h i t  m e  w h a t ' s  t h e - r e a s o n ,  h e  [ s i c ]  s a i d  b o y  y o u  

[ a r e ]  l u c k y  I c o u l d n ' t  r e s i s t . "

M r .  O l s o n  s a i d  i n  his. n o t e s  o f  J u l y  1 5 ,  1 9 8 2 :

I r e v i e w e d  h e r  s t a t e m e n t  a n d  f o u n d  t h a t  s e v e r a l  o f  

t h e  t h i n g s  s h e  t o l d  m e  y e s t e r d a y  w e r e  n o t  a d d r e s s e d  

a n d  t h a t  s o m e  o f  t h e  i n c i d e n t s  s h e  w r o t e  a b o u t  t h a t  

w e  t a l k e d  a b o u t  y e s t e r d a y  w e r e  o r  s o m e w h a t  w a t e r e d  

d o w n .  . . .

M o s t  o f  w h a t  s h e  p u t  i n  r r i t i n g  s e e m e d  t o  b e  d i r e c t e d  

t o w a r d s  c o n f l i c t s  t h a t  s h e  w a s  h a v i n g  w i t h  M a r y  

i n s t a n c e s  ‘i n  w h i c h  s h e  s a y s  M a r y  d i r e c t e d  f o u l d  

[ s i c ]  l a n g u a g e  t o w a r d s  h e r ,  t e l l i n g  h e r  t o  s h u t  u p ,  

c a l l i n g  h e r  a s s h o l e ,  e t c .

M r .  O l s o n  a l s o  r e p o r t e d  t h a t  M . H . ' s  ( f e m a l e )  m o t h e r  s a i d  M . H .  

s e e m e d  t o  b e  u s i n g  v u l g a r  l a n g u a g e ,  a n d  t h a t  t h e  H o l l a n d  h o m e  " . . . w a s  

t h e  b e s t  p l a c e m e n t  f o r  h e r . "

T h e  n e x t  d a y  ( J u l y  1 5 ,  1 9 8 2 )  a  m e e t i n g  w a s  h e l d  w i t h  M r .  O l s o n ,  

M . H .  ( f e m a l e )  a n d  h e r  f a t h e r ,  B e r n i e  H o l l a n d  a n d  M s .  B r a n d m a n .  D u r i n g  

t h i s  m e e t i n g ,  t h e y  r e v i e w e d  t h e  a l l e g a t i o n s  M . H .  h a d  m a d e  r e g a r d i n g  t h e  

H o l l a n d s .  M r .  O l s o n  n o t e d  t h a t  M . H .  l i e d  w h e n  d i s c u s s i n g  w h a t  s h e  d i d  

o n e  S u n d a y .  M r .  O l s o n  a l s o  w r o t e :

Vie n o t e  t h a t  t h e  c o n f l i c t s  s h e  b r o u g h t  u p  i n v o l v e d  

s h e  [ M . H . ]  a n d  M a r y .  I t h i n k  w e  h a v e  t o  r e c o g n i z e  

t h e  f a c t  t h a t  t h e r e  c o u l d  b e  a g r e a t  d e a l  o f  

t r a n s f e r e n c e  g o i n g  o n  h e r e ,  m e a n i n g  t h a t  a l o t  o f  

t h e  h o s t i l i t y ,  t h e  a n g e r ,  t h e  h u r t  M . H .  f e e l s  i n  h e r  

• r e l a t i o n s h i p  w i t h  h e r  m o t h e r  a r e  u n d e r  d i f f i c u l t  

c i r c u m s t a n c e s  t r a n s f e r r e d  t o  M a r y ,  h e r  f o s t e r  

m o t h e r .

2 2 7
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B e f o r e  w e  c l o s e d  t h e  m e e t i n g  a n d  w h i l e  M . H .  w a s  

s t i l l  m e e t i n g  w i t h  u s  w e  q u e s t i o n e d  h e r  i n  s e v e r a l  

d i f f e r e n t  w a y s  a b o u t  w h e t h e r  o r  n o t  t h e  p r o b l e m s  s h e  

t o l d  u s  a b o u t  a t  t h e  H o l l a n d s  w e r e  s o  s e r i o u s  t h a t  

t h e y  c o u l d n ' t  b e  w o r k e d  o u t ,  t h a t  p e r h a p s  t h i s  

d i f f i c u l t  t i m e  w i l l  s o o n  p a s s  a n d  o n c e  a g a i n ,  t h i n g s  

w i l l  l e v e l  o u t  f o r  h e r .  H e r  r e s p o n s e  w a s  t h a t

t h i n g s  c o u l d  p r o b a b l y  b e . w o r k e d  o u t .

M . H .  ( f e m a l e ) ,  d u r i n g  a d e p o s i t i o n  t a k e n  o n  D e c e m b e r  3 0 ,  1 9 8 2 ,  t o l d  

m e  t h a t  s h e  f e l t  t h a t  h e r  p r o b l e m s  w i t h  M a r y  a n d  B e r n i e  H o l l a n d  w e r e  

r e s o l v e d  d u r i n g  t h e  a b o v e  d e s c r i b e d  m e e t i n g .  .

F r o m  r e c o r d s  r e t a i n e d  b y  D F Y S ,  s t a f f  t h e n  g a t h e r e d  s t a t e m e n t s  f r o m  

t h e  f o l l o w i n g  p e o p l e :

-  D . H .  g a v e  a s t a t e m e n t  o n  J u l y  2 2 ,  1 9 8 2 ,  a n d  s i g n e d  i t  o n  A u g u s t

2. D . H .  l a t e r  r e t r a c t e d  t h i s  s t a t e m e n t ,  i n  a  w r i t t e n  s t a t e m e n t  d a t e d  

D e c e m b e r  1, 1 9 8 2 .

-  M . H . ( f e m a l e )  g a v e  a s t a t e m e n t  o n  J u l y  2 2 ,  1 9 8 2 ,  a n d  s i g n e d  i t  o n  

J u l y  2 9 ,  1 9 8 2 .  A n  u n s i g n e d  s t a t e m e n t  g i v e n  o n  J u l y  2 3 ,  1 9 8 2 ,  w a s  a l s o  

g i v e n  b y  M . H .

- K . S .  s i g n e d  a s t a t e m e n t  o n  J u l y  2 9 ,  1 9 8 2 ,  w h i c h  w a s  o r i g i n a l l y  

g i v e n  o n  J u l y  2 0 ,  1 9 8 2 .
• a

- A . J .  g a v e  a s t a t e m e n t  o n  J u l y  2 2 ,  1 9 8 2 ,  a n d  s i g n e d  i t  J u l y ,  2 9 ,

1 9 8 2 .

- A . M .  g a v e  a s t a t e m e n t  o n  J u l y  2 2 ,  1 9 8 2 ,  w h i c h  w a s  l a t e r  s i g n e d  o n  

J u l y  2 9 ,  1 9 8 2 .

- M . F .  g a v e  a s t a t e m e n t  o n  J u l y  2 3 ,  1 9 8 2 ,  w h i c h  w a s  n o t  s i g n e d .

- G i l  L u c e r o  g a v e  a  s i g n e d  s t a t e m e n t  o n  J u l y  2 8 ,  1 9 8 2 .

A l l e g a t i o n s  a g a i n s t  t h e  H o l l a n d s :

B a s e d  u p o n  t h e  s t a t e m e n t s  t h a t  d i v i s i o n  p e r s o n n e l  h a d  r e c e i v e d  a s  

o f  J u l y  2 3 ,  1 9 8 2 ,  D F Y S  p r e p a r e d  a N O T I F I C A T I O N  O F  C O M P L A I N T .  T h e  

n o t i f i c a t i o n  i n c l u d e d  a d e s c r i p t i o n  " o f  1 3  a l l e g a t i o n s  a g a i n s t  t h e  

H o l l a n d s .  E a c h  o f  t h e  1 3  a l l e g a t i o n s  w a s  r e v i e w e d  b y  m e  t o  d e t e r m i n e  i f  

t h e r e  w a s  a d e q u a t e  f a c t u a l  b a s i s  f o r  t h e  a l l e g a t i o n ,  a n d  a d e q u a t e  b a s i s  

t o  b e g i n  a n d  c o n t i n u e  i n v e s t i g a t i o n  o f  t h e  a l l e g a t i o n .

S i n c e  a n  a d m i n i s t r a t i v e  h e a r i n g  r e g a r d i n g  m o d i f i c a t i o n  o f  t h e  

H o l l a n d  f o s t e r  l i c e n s e  i s  b e i n g  s c h e d u l e d  i n  t h e  n e a r  f u t u r e ,  t h e  

t r u t h f u l n e s s  o f  t h e  a l l e g a t i o n s  is n o t  a  m a t t e r  w i t h i n  t h e  j u r i s d i c t i o n  

o f  t h i s  o f f i c e .  ..... ................

S u m m a r i z e d ,  t h e  a l l e g a t i o n s  p r o v i d e  as f o l l o w s :
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1. T h i s  a l l e g a t i o n  w a s  t h a t  t h e  H o l l a n d s  " y e l l  a n d  d i r e c t  v u l g a r  

a n d  a b u s i v e  l a n g u a g e  t o w a r d s  f o s t e r  c h i l d r e n . "  D F Y S  o f f i c i a l s  c i t e d  7 

A A C 5 0 . 4 5 0 ( 2 ) .

I n f o r m a t i o n  p r o v i d e d  b y  s o m e  o f  t h e  f o s t e r  c h i l d r e n  a s  o f  J u l y  2 3 ,

1 9 8 2 ,  i n d i c a t e s  t h i s  a l l e g a t i o n  h a d  a n  a d e q u a t e  f a c t u a l  b a s i s  a n d  w a s

p r o p e r l y  t h e  s u b j e c t  o f  i n v e s t i g a t i o n .

2. T h i s  a l l e g a t i o n  w a s  " t h a t  B e r n i e  H o l l a n d  f r e q u e n t l y  h i t s  f o s t e r  

c h i l d r e n  w i t h  a  s t i c k ,  r u l e r ,  y a r d s t i c k  a n d  h i s  h a n d s , "  a n d  w a s  p r e s e n t e d  

w i t h  a c i t e  t o  7  A A C  5 0 . 4 5 0 ( 1 )  a n d  7 A A C  5 0 . 4 5 0 ( 5 ) .

I n f o r m a t i o n  p r o v i d e d  b y  s o m e  o f  t h e  f o s t e r  c h i l d r e n ,  a s  o f  J u l y  2 3 ,

1 9 8 2 ,  i n d i c a t e s  t h i s  a l l e g a t i o n  h a d  a n  a d e q u a t e  f a c t u a l  b a s i s  a n d  w a s

p r o p e r l y  t h e  s u b j e c t  o f  a n  i n v e s t i g a t i o n .

3. I t  w a s  a l l e g e d  t h a t  " B e r n i e  H o l l a n d  s q u i r t e d  l e m o n  j u i c e  i n t o  a 

r e s i d e n t ' s  m o u t h ,  a s  p u n i s h m e n t ,  a n d  i n  t h e  p r o c e s s  o f  t h e  r e s i d e n t  

r e s i s t i n g ,  u s e d  f o r c e  t o  o p e n  t h e  r e s i d e n t ' s  m o u t h  b y  h o l d i n g  t h e  j a w  

a n d  a p p l y i n g  p r e s s u r e . "  T h e  n o t i f i c a t i o n  r e f e r e n c e d  7 A A C  5 0 . 4 5 0 ( 1 ) .

I n f o r m a t i o n  p r o v i d e d  b y  o n e  f o s t e r  c h i l d ,  a s  o f  J u l y  2 3 ,  1 9 8 2 ,  

p r o v i d e d  s u f f i c i e n t  b a s i s  f o r  t h e  a l l e g a t i o n ,  a n d  t h e  m a t t e r  w a s  p r o p e r l y  

t h e  s u b j e c t  o f  a n  i n v e s t i g a t i o n .

4. " A l l e g a t i o n  t h a t  B e r n i e  a n d  M a r y  H o l l a n d  a r e  p r o v i d i n g  D a y  C a r e  

i n  t h e i r  h o m e  f o r  f r o m  2 - 5  c h i l d r e n , "  a c c o m p a n i e d  b y  r e f e r e n c e  t o  7  A A C  

5 0 . 4 3 0 ( b )  a n d  7 A A C  5 0 . 4 3 0 ( d ) .  A s  o f  J u l y  2 3 ,  1 9 8 2 ,  s i x  d i f f e r e n t  

s o u r c e s  r e p o r t e d  t h a t  d a y  c a r e  s e r v i c e s  w e r e  b e i n g  p r o v i d e d  f o r  a s  m a n y  

a s  f o u r  c h i l d r e n .

T h e  t w o  r e g u l a t i o n s  c i t e d  b y  D F Y S  p r o v i d e :

7 A A C  5 0 . 4 3 0 .  N U M B E R  O F  F O S T E R  C H I L D R E N  P E R M I T T E D  

I N  T H E  H O M E .

(b) N o  m o r e  t h a n  e i g h t  c h i l d r e n  i n  a l l  a r e  

p e r m i t t e d  i n  a n y  o n e  h o m e .

( d )  N o  m o r e  t h a n  f i v e  c h i l d r e n  o f  a n y  a g e  w h o  a r e  

u n r e l a t e d  t o  t h e  f o s t e r  p a r e n t s  a r e  p e r m i t t e d .

R e a d  t o g e t h e r ,  t h e s e  t w o  r e g u l a t i o n s  d o  n o t  a p p e a r  t o  h a v e  a n y

d i r e c t  r e l a t i o n s h i p  t o  t h e  i s s u e  o f  d a y  c a r e  s e r v i c e s .  R a t h e r ,  t h e

r e g u l a t i o n s  s e e m  t o  d e s c r i b e  t h e  m a x i m u m  n u m b e r  o f  f o s t e r  c h i l d r e n  a n d

o t h e r  u n r e l a t e d  c h i l d r e n  a f o s t e r  h o m e  m a y  h a v e  ( f i v e ) ,  a n d  t h e  t o t a l  

n u m b e r  o f  c h i l d r e n ,  i n c l u d i n g  f o s t e r  a n d  n a t u r a l  c h i l d r e n  t h a t  m a y  l i v e  

i n  a f o s t e r  h o m e  ( e i g h t ) .

S i n c e  t h e  a l l e g a t i o n  m e n t i o n s  d a y  c a r e  a s  w e l l  a s  n u m b e r  o f

c h i l d r e n ,  D F Y S  m a y  h a v e  b e e n  r e l y i n g  o n  7 A A C  5 0 . 4 4 0 ( a ) :



A s  o f  J u l y  2 3 ,  1 9 8 2 ,  t h e r e  w a s  n o t  s u f f i c i e n t  b a s i s  f o r  t h e  a l l e g a t i o n  

t h a t  t h e  H o l l a n d s  w e r e  p r o v i d i n g  d a y  c a r e  s e r v i c e s  f o r  u p  t o  a n d  i n c l u d i n g  

f i v e  c h i l d r e n .  P a t  M o n r o e ,  L i c e n s i n g  C o o r d i n a t o r ,  t o l d  m e  t h a t  D F Y S  

a l w a y s  r e q u i r e s  f o s t e r  h o m e s  t o  s e c u r e  a  d a y  c a r e  l i c e n s e ,  w h e n  d a y  c a r e  

s e r v i c e s  a r e  g o i n g  t o  b e  p r o v i d e d ,  i n  a d d i t i o n  t o  d i v i s i o n a l  a p p r o v a l .  

S i n c e  i t  a p p e a r s  t h a t  a d a y  c a r e  l i c e n s e  i s  r e q u i r e d  o n l y  i f  d a y  c a r e  

s e r v i c e s  a r e  p r o v i d e d  i n  t h e  h o m e  t o  m o r e  t h a n  f o u r  c h i l d r e n ,  i t  d o e s  

n o t  a p p e a r  t h a t  t h e  H o l l a n d s  w o u l d  b e  r e q u i r e d  b y  l a w  t o  s e c u r e  a  d a y  

c a r e  l i c e n s e .  A S  4 7 . 3 5 . 0 2 0 ( 2 ) .  In a d d i t i o n ,  p r o v i d i n g  d a y  c a r e  s e r ­

v i c e s  i n  a  f o s t e r  h o m e ,  p e r  s e ,  d o e s  n o t  a p p e a r  t o  v i o l a t e  t h e  f o s t e r  

c a r e  r e g u l a t i o n s  c i t e d  b y  D F Y S .

T h e r e  i s  c o n f u s i o n  c o n c e r n i n g  d a y  c a r e  l i c e n s i n g  o b l i g a t i o n s  w i t h i n  

a  l i c e n s e d  f o s t e r  h o m e ,  a n d  i t  i s  n o t  a t  a l l  c l e a r  t h a t ,  i n  c i t i n g  7 A A C  

5 0 . 4 3 0 ,  t h e  d i v i s i o n  m a d e  t h e  p o i n t  i t  h a d  i n t e n d e d .  T a k i n g  t h e  c i t e  

p r o v i d e d  a s  t h e  b a s i s  o f  m y  r e v i e w ,  i t  d o e s  n o t  a p p e a r  t h a t  t h e  a l l e g a t i o n  

h a s  a s u f f i c i e n t  b a s i s .  T h e  H o l l a n d s  m i g h t  h a v e  a d m i t t e d  t h e  t r u t h  o f  

t h e  a l l e g a t i o n  b u t  i t  i s  f a r  f r o m  c e r t a i n  t h a t  t h e  a d m i s s i o n  o r  t h e  

f i n d i n g  w i l l  s u p p o r t  r e v o c a t i o n  o f  t h e  l i c e n s e .

5.  T h e  f i f t h  a l l e g a t i o n  h e l d  t h a t  t h e r e  w a s  n o t  s u f f i c i e n t  s p a c e  

f o r  f o s t e r  c h i l d r e n s '  p e r s o n a l  p o s s e s s i o n s .  A s  o f  J u l y  2 3 ,  1 9 8 2 ,  t h e r e  

a p p e a r e d  t o  b e  s u f f i c i e n t  b a s i s  f o r  t h e  a l l e g a t i o n ,  a n d  t h e r e  a p p e a r e d  

t o  b e  a n  a d e q u a t e  a m o u n t  o f  i n f o r m a t i o n  t o  w a r r a n t  t h e  i n v e s t i g a t i o n  o f  

t h e  a l l e g a t i o n .

6. A l l e g a t i o n  6 s t a t e d  t h a t  " t h e  H o l l a n d  c h i l d r e n  h a v e  p l a y e d  

w i t h ,  d e s t r o y e d ,  b r o k e n  o r  l o s t  t h e  f o s t e r  c h i l d r e n s f ]  p e r s o n a l  p o s ­

s e s s i o n s . "  T h e  n o t i f i c a t i o n  i n  w h i c h  t h e  a l l e g a t i o n  w a s  c o n t a i n e d  

i n c l u d e d  a r e f e r e n c e  t o  7  A A C  5 0 . 4 2 0 ( e ) ,  a  p r o v i s i o n  w h i c h  s t a t e s :

(e) T h e  f o s t e r  p a r e n t s  s h a l l  a l l o w  t h e  c h i l d  t o  

b r i n g  p e r s o n a l  p o s s e s s i o n s  i n t o  t h e  f o s t e r  f a m i l y  

h o m e ,  a n d  a l l o w  h i m  t o  a c q u i r e  p o s s e s s i o n s  o f  h i s  o r  

h e r  o w n ,  w i t h i n  r e a s o n  w i t h  r e g a r d  t o  s p a c e  a n d  

c o m f o r t ,  a n d  s a f e t y .

. T h e  a b o v e  c i t e d  r e g u l a t i o n  o n l y  d i r e c t s  t h a t  p e r s o n a l  p o s s e s s i o n s  

o f  f o s t e r  c h i l d r e n  m a y  b e  b r o u g h t  i n t o  t h e  h o m e ,  w i t h  c e r t a i n  l i m i ­

t a t i o n s .  T h a t  t h e  r e g u l a t i o n  s u p p o r t s  a n  i n v e s t i g a t i o n  o f  t h e  a l l e ­

g a t i o n  i s  a t  b e s t  a r g u a b l e .

7. I t  w a s  a l l e g e d  t h a t  c h i l d r e n  o f  M r .  a n d  M r s .  H o l l a n d  a n n o y  t h e  

f o s t e r  c h i l d r e n ,  t h a t ,  w h e n  a d i s p u t e  a r i s e s ,  t h e  f o s t e r  c h i l d r e n  a r e

a r e  v e r b a l l y  a b u s e d .  T h e  a l l e g a t i o n  r e f e r r e d  t o  7 A A C  5 0 . 4 5 0 ( 2 )  a n d  7 

A A C  5 0 . 4 5 0 ( 5 ) .

a l w a y s  w r o n g  a n d  t h e  n a t u r a l  c h i l d r e n  r i g h t ,  a n d  t h a t  t h e  f o s t e r  c h i l d r e n

2 ? 0
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' T h e  " v e r b a l  a b u s e "  p o r t i o n  o f  t h i s  a l l e g a t i o n  i s  i d e n t i c a l  t o  t h e  

o n e  i n c l u d e d  i n  a l l e g a t i o n  n u m b e r  1 a b o v e .  T h e  a p p l i c a b l e  r e g u l a t i o n  f o r  

i t  a p p e a r s  t o  b e  f o u n d  i n  7 A A C  5 0 . 4 5 0 ( 2 ) .

T h e  o t h e r  r e g u l a t i o n ,  7 A A C  5 0 . 4 5 0 ( 5 ) ,  s t a t e s :

7 A A C  5 0 . 4 5 0 .  D I S C I P L I N E .

(5) d i s c i p l i n e d  b y  s h a k i n g  o r  b y  d e l i v e r i n g  a 

f o r c e f u l  b l o w  w i t h  a  h a n d  o r  a w e a p o n ,  h o w e v e r ,  

c o n t r o l l e d  h a n d  s p a n k i n g s  o f  o n e  t o  t h r e e  s l a p s  o n  

t h e  b u t t o c k s  a r e  a l l o w e d  w h e n  a p p r o p r i a t e ;

A l l e g a t i o n  7  a p p e a r s  t o  b e  p a r t i a l l y  r e d u n d a n t  w i t h  t h e  f i r s t  

a l l e g a t i o n .  In a d d i t i o n ,  t h e  s e c o n d  r e g u l a t i o n  c i t e d ,  7 A A C  5 0 . 4 5 0 ( 5 ) ,  

b e a r s  n o  d i r e c t  r e l a t i o n s h i p  t o  a n y  p a r t  o f  a l l e g a t i o n  7. A c c o r d i n g l y ,  

i t  i s  n o t  p o s s i b l e  t o  c o n c l u d e  t h a t  t h e  a l l e g a t i o n  i s  s u p p o r t e d  b y  a n y  

p a r t  o f  t h e  r e g u l a t i o n s  c i t e d ,  a n d  I q u e s t i o n  w h e t h e r  i t  o u g h t  t o  h a v e  

b e e n  t h e  b a s i s  f o r  s u b s e q u e n t  i n v e s t i g a t i o n  a n d  f i n d i n g .

8. C i t i n g  7 A A C  5 0 . 4 2 0 ,  i t  w a s  a l l e g e d  t h a t  " a d u l t  b o a r d e r s  a r e  

l i v i n g  i n  t h e  H o l l a n d  f o s t e r  h o m e  a n d  t h a t  t h e y  a r e  s h a r i n g  s l e e p i n g  

q u a r t e r s  w i t h  f o s t e r  c h i l d r e n . "  T h e  a p p l i c a b l e  p o r t i o n  o f  t h i s  r e g u ­

l a t i o n  i s  p a r t  (a) :

7 A A C  5 0 . 4 2 0  R E S P O N S I B I L I T I E S  O F  F O S T E R  P A R E N T S

(a) T h e  f o s t e r  p a r e n t s  s h a l l  r e p o r t  t o  t h e  d i v i s i o n  

r e p r e s e n t a t i v e  a n y  s i g n i f i c a n t  c h a n g e s  i n  t h e  

h o u s e h o l d  s u c h  a s  e m p l o y m e n t ,  h o u s i n g ,  o r  s e r i o u s  

i l l n e s s ,  t h a t  w o u l d  a f f e c t  t h e  a b i l i t y  t o  c a r e  f o r  

f o s t e r  c h i l d r e n .

T h e r e  w a s  s u f f i c i e n t  e v i d e n c e  f r o m  f o s t e r  c h i l d r e n  t h a t ,  i n  a d ­

d i t i o n  t o  M a r y  a n d  B e r n i e  H o l l a n d ,  o t h e r  a d u l t s  m a y  h a v e  b e e n  l i v i n g  a t  

t h e  h o m e .  A l t h o u g h  t h e  a l l e g a t i o n  r e f e r s  t o  t h e s e  a d u l t s  a s  " b o a r d e r s , "  

t h e  r e g u l a t i o n s  c i t e d  d o  n o t  a p p e a r  t o  p r o h i b i t  b o a r d e r s ,  a n d  t h e  u s e  o f  

t h e  t e r m  i s  o f  n o  i m p a c t  o n  t h e  a l l e g a t i o n .

T h e  m a i n  p o i n t  o f  t h e  a l l e g a t i o n  i s  t h a t  t h e  H o l l a n d s  f a i l e d  t o  

n o t i f y  t h e  D F Y S  t h a t  a d d i t i o n a l  a d u l t s  w e r e  s t a y i n g  a t  t h e i r  h o m e .  D F Y S  

a p p a r e n t l y  b e l i e v e s  t h a t  t h e  a d d i t i o n  o f  t h e  r e s i d e n t s  i s  a s i g n i f i c a n t  

c h a n g e  i m p a i r i n g  t h e  a b i l i t y  o f  t h e  H o l l a n d s  t o  p r o p e r l y  c a r e  f o r  f o s t e r  

c h i l d r e n .  A s  t h e  r e g u l a t i o n  is w r i t t e n ,  i t  i s  n o t  c l e a r  w h o  i s  t o  

d e t e r m i n e ,  f o r  p u r p o s e s  o f  r e p o r t i n g ,  w h a t  c o n s t i t u t e s  " a  s i g n i f i c a n t  

c h a n g e . "  In t h i s  i n s t a n c e ,  D F Y S  s h o u l d  h a v e  i d e n t i f i e d  t h e  i m p a i r m e n t  

r e s u l t i n g  f r o m  t h e  a d d i t i o n a l  a d u l t s .  T h e  f a i l u r e  t o  p r o v i d e  t h i s  i n  

t h e  a l l e g a t i o n  s u g g e s t s  t h a t  t h e  a l l e g a t i o n  i s  f l a w e d ,  a n d  s h o u l d  n o t  

h a v e  b e e n  i n v e s t i g a t e d .

9. T h i s  a l l e g a t i o n  w a s  t h a t  " a d u l t  b o a r d e r s  p a r t i c i p a t e  i n  t h e  

f a m i l y  m e e t i n g s  a n d  t r i a l s  'and a r e  a l l o w e d  t o  v o t e  o n  f o s t e r  c h i l d r e n s  

[ s i c ]  p u n i s h m e n t . "  7  A A C  5 0 . 4 1 0 ( a )  w a s  c i t e d .

2 , ? 1
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A l t h o u g h  t h e r e  a p p e a r s  t o  b e  s u f f i c i e n t  e v i d e n c e  f o r  t h i s  a l l e ­

g a t i o n  t o  b e  i n c l u d e d  a n d  i n v e s t i g a t e d ,  t h e  c i t e d  r e g u l a t i o n  d o e s  n o t  

c l e a r l y  i n d i c a t e  s u c h  a c t i v i t y  i s  i m p r o p e r .  T h e  c i t e d  r e g u l a t i o n ,  a 

p r o v i s i o n  t h a t  d e s c r i b e s  t h e  q u a l i t i e s  o f  a g o o d  f o s t e r  p a r e n t ,  s a y s :

7  A A C  5 0 . 4 1 0 .  Q U A L I F I C A T I O N S  O F  F O S T E R  P A R E N T S  A N D  

O T H E R S  I N  T H E  H O U S E H O L D .

( a )  T h e  f o s t e r  p a r e n t s  m u s t  s h o w  e v i d e n c e  o f  b e i n g  

r e s p o n s i b l e ,  m a t u r e  i n d i v i d u a l s  o f  r e p u t a b l e  

c h a r a c t e r  w h o  e x e r c i s e  s o u n d  j u d g e m e n t  a n d  d i s p l a y  

t h e  c a p a c i t y  t o  p r o v i d e  g o o d  c a r e  f o r  c h i l d r e n .

I f  D F Y S  i s  c o n c e r n e d  a b o u t  d i s c i p l i n e  a s p e c t s  i n  t h e  H o l l a n d  h o m e ,  

t h e  a p p l i c a b l e  r e g u l a t i o n  s e e m s  t o  b e  7 A A C  5 0 . 4 5 0 ,  w h i c h  d e s c r i b e s  

s t a n d a r d s  f o r  d i s c i p l i n e .

1 0 .  I t  w a s  a l l e g e d  t h a t  " t h r e e  f o s t e r  c h i l d r e n  a n d  o n e  a d u l t  

b o a r d e r  s l e e p  i n  a  b e d r o o m  w i t h  n o  w i n d o w s , "  c i t i n g  7 A A C  5 0 . 5 6 0 ( e ) ( 3 ) .  

T h i s  r e g u l a t i o n  s t a t e s  t h a t  e a c h  b e d r o o m  u s e d  b y  f o s t e r  c h i l d r e n  m u s t  

h a v e  a l a r g e  w i n d o w  e x i t  f o r  e m e r g e n c y  u s e .  I t  d o e s  n o t  m e n t i o n  

b o a r d e r s .

B a s e d  u p o n  s t a t e m e n t s  f r o m  t w o  f o s t e r  c h i l d r e n ,  t h e r e  a p p e a r e d  t o  

b e  s u f f i c i e n t  b a s i s  f o r  t h e  a l l e g a t i o n  t h a t  f o s t e r  c h i l d r e n  w e r e  s l e e p i n g  

i n  a b e d r o o m  w i t h o u t  a  w i n d o w  l a r g e  e n o u g h  f o r  e m e r g e n c y  u s e .  In 

a d d i t i o n ,  t h e r e  a p p e a r e d  t o  b e  e n o u g h  e v i d e n c e  t o  w a r r a n t  i n v e s t i g a t i o n  

o f  t h i s  a l l e g a t i o n .  T h e  a l l e g a t i o n ,  a s  p r e p a r e d  b y  D F Y S  i s  p o o r l y  

s t a t e d .

1 1 .  I t  w a s  a l l e g e d  t h a t  f a m i l y  m e e t i n g s  w e r e  c o n d u c t e d  u n t i l  l a t e  

i n  t h e  e v e n i n g ,  a n d  b e c a u s e  o f  t h e  la.te m e e t i n g s ,  f o s t e r  c h i l d r e n  w e r e  

n o t  a b l e  t o  g e t  s u f f i c i e n t  s l e e p ,  c i t i n g  7 A A C  5 0 . 4 1 0  a s  a u t h o r i t y .

S t a t e m e n t s  f r o m  t w o  f o s t e r  c h i l d r e n  i n d i c a t e  t h e r e  w a s  s u f f i c i e n t  

b a s i s  f o r  t h i s  a l l e g a t i o n ,  a n d  t h a t  i t  s h o u l d  h a v e  b e e n  i n v e s t i g a t e d .

1 2 .  T h e  n e x t  t o  t h e  l a s t  a l l e g a t i o n  w a s  t h a t  " B e r n i e  H o l l a n d  h a s  

b e l i t t l e d  a n d  u s e d  c r u e l  a n d  d e r o g a t o r y  r e m a r k s  w h e n  d e s c r i b i n g  a f o s t e r  

c h i l d  t o  o t h e r  f o s t e r  c h i l d r e n ,  a n d  t o  o t h e r  p e r s o n s  w h o  h a v e  e n t e r e d  

t h e  f o s t e r  h o m e . "  R e f e r e n c e  f o l l o w e d  i n  t h e  n o t i f i c a t i o n  t o  7 A A C  

5 0 . 4 5 0 ( 2 ) ,  w h i c h  s t a t e s :

7 A A C  5 0 . 4 5 0 .  D I S C I P L I N E .

T h e  f o s t e r  p a r e n t s  m u s t  b e  a b l e  t o  s h o w  e v i d e n c e  o f  

a b i l i t y  t o  w o r k  w i t h  c h i l d r e n  w i t h o u t  r e c o u r s e  t o  

p h y s i c a l  p u n i s h m e n t  o r  p s y c h o l o g i c a l  a b u s e  a n d  m u s t  

b e  p o s i t i v e  i n  t h e i r  a p p r o a c h  t o  d i s c i p l i n e .  A n y  

• d i s c i p l i n e  o r  c o n t r o l  m u s t  b e  a p p r o p r i a t e  t o  t h e  

c h i l d ' s  a g e  a n d  d e v e l o p m e n t a l  l e v e l ,  b u t  i n  n o  e v e n t  

m a y  a c h i l d  i n  c a r e  b e :



J 8 2 - 0 6 8 9 / C h e n o w e t h J a n u a r y  2 8 ,  1 9 8 3

D a n n e k e r :  W h a t  w a s  M . H . ' s  r e a c t i o n ?

D . H . :  W a l k e d  a w a y .  I t  a p p e a r e d  t o  b e  d o n e  i n  f u n

b u t . . . .

T h e  a p p l i c a b l e  p o r t i o n  o f  D . H . ' s -  J u l y  2 2  w r i t t e n  s t a t e m e n t ,  o n  

w h i c h  t h i s  a l l e g a t i o n  i s  b a s e d ,  s t a t e s :

B e r n i e  w a s  s i t t i n g  o n  t h e  c o u c h  n e x t  t o  M . H . ( f e m a l e )  

a n d  I w a s  s i t t i n g  a t  t h e  t a b l e  w h e n  B e r n i e  a n d  M . H .  

s t a r t e d  w r e s t l i n g  s o r t  o f  a n d  B e r n i e  w a s  g r a b b i n g  

M . H .  a r o u n d  t h e  w a s t e  [ s i c ]  a n d  h e r  l e g ' s  [ s i c ]  a n d  

i t  l o o k e d  m o r e  l i k e  B e r n i e  w a s  t r y i n g  t o  g e t  a c h e a p  

f e e l  o f f  h e r  h e  d o e s  t h i s  a l l  t h e  t i m e  . . .

I n  t h e  c o u r s e  o f  m y  i n v e s t i g a t i o n ,  R o b e r t  D a n n e k e r  t o l d  m e  t h e  q u o t e d  

p o r t i o n  o f  t h i s  a l l e g a t i o n  c a m e  f r o m  D . H .  H e  a c k n o w l e d g e d ,  h o w e v e r ,  

t h a t  h e  h a d  p r o v i d e d -  t h e  p h r a s e  r e g a r d i n g  s e x u a l  c o n t a c t  t o  D . H .  O n  

J u l y  2 2 ,  1 9 8 2 , .  D.H'.' p r o v i d e d  a  s e c o n d  w r i t t e n  s t a t e m e n t ,  s i g n e d  o n  

A u g u s t  2 ,  1 9 8 2 ,  w h i c h  s a y s  i n  p a r t :

D a n n e k e r :  R e a d  a  q u o t e  f r o m  w r i t t e n  s t a t e m e n t

r e g a r d i n g  B e r n i e  w r e s t l i n g  w i t h  M . H . ( f e m a l e )

D . H . :  S a i d  t h a t  B e r n i e  g r a b s  h e r  f r o m  b e h i n d  u n d e r

t h e  a r m s .  S t a t e d  t h a t  h e  d i d n ' t  t h i n k  B e r n i e  s h o u l d  

d o  t h i s .  M . H .  g o t  u p  t o  g o  s o m e w h e r e  a n d  w a s

b e n d i n g  o v e r  t o  p u l l  d o w n  h e r  p a n t s  ( s a i d  s h e  w e a r s  

t i g h t  p a n t s  a n d  h a d  t o  p u l l  t h e m  d o w n  w h e n  s h e  g o t  

u p ) .  T h i s  w a s  w h e n  B e r n i e  s w a t t e d  h e r  ( h i t  h e r  o n  

t h e  b o t t o m ) .

D a n n e k e r :  H a v e  y o u  s e e n  h i m  d o  t h i s  w i t h  a n y  o t h e r

g i r l  i n  t h e  h o u s e ?

( 2) s u b j e c t e d  t o  v e r b a l  a b u s e ,  d e r o g a t o r y  r e m a r k s  

a b o u t  h i m s e l f  o r  m e m b e r s  o f  h i s  f a m i l y ,  o r  t h r e a t s  

t o  e x p e l  t h e  c h i l d  f r o m  t h e  f o s t e r  h o m e ;

F o u r  f o s t e r  c h i l d r e n  g a v e  i n f o r m a t i o n  w h i c h  p r o v i d e d  t h e  b a s i s  f o r  

t h i s  a l l e g a t i o n  a n d  t h e  n e e d  t o  i n v e s t i g a t e  it. O n e  o f  t h e s e  f o u r  

f o s t e r  c h i l d r e n  i n d i c a t e d  t h e  r e m a r k s  b y  M r .  H o l l a n d  w e r e  n o t  i n t e n t i o n a l .

13. T h e  l a s t  a l l e g a t i o n  w a s  " t h a t  B e r n i e  H o l l a n d  p a t t e d  a  f e m a l e  

r e s i d e n t  o n  t h e  b o t t o m ,  g r a b b e d  a f e m a l e  r e s i d e n t  a r o u n d  t h e  w a i s t  a n d  

w h i l e  ' w r e s t l i n g ,  g r a b b e d  h e r  l e g s  t o  g e t  a c h e a p  f e e l . ' "  T h e  a l l e g a t i o n  

w a s  s u p p o r t e d  i n  t h e  n o t i f i c a t i o n  b y  r e f e r e n c e  t o  7  A A C  5 0 . 4 1 0 .  

( P r e s u m a b l y ,  t h e  a g e n c y  m e a n t  t o  c i t e  s u b s e c t i o n  4 1 0 ( a )  i n  s u p p o r t  o f  

t h i s  a l l e g a t i o n . )  *
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In a d d i t i o n  t o  t h e  o b v i o u s  i n c o n s i s t e n c i e s  i n  t h e  t w o  s t a t e m e n t s  

p r o v i d e d  b y  D . H . ,  t h e  i n c o r r e c t  q u o t a t i o n  p r o v i d e d  b y  M r .  D a n n e k e r ,  a n d  

t h e  p h r a s e  r e g a r d i n g  s e x u a l  c o n t a c t  w h i c h  h a d  b e e n  p r o v i d e d  b y  M r .  

D a n n e k e r ,  t h e r e  i s  t h e  J u l y  1 5 ,  1 9 8 2  w r i t t e n  s t a t e m e n t  o f  M . H .  ( f e m a l e ) ,  

w h i c h  s a y s  i n  p a r t :

W h e n  I h a v e  m y  b u t  [ s i c ]  u p  i n  t h e  a i r  r e a c h i n g  f o r  s o m e t h i n g  

a n d  I h a v e  b e e n  h i t  f o r  n o  r e a s o n  t w i c e  w i t h  [ a ]  s t i c k  o n c e  

w i t h  [ a ]  h a n d  a n d  l a s t  n i g h t  b e f o r e  h e  h i t  m e  w i t h  h i s  h a n d  I

c a u g h t  h i m  f i r s t  a [ n d ]  s a i d  d o n ' t  h i t  m e  w h a t ' s  t h e  r e a s o n ,

h e  [ s i c ]  s a i d  b o y  y o u  a r e  l u c k y  I c o u l d n ' t  r e s i s t .

R e a d  t o g e t h e r ,  t h e  t h r e e  s t a t e m e n t s  d o  n o t  s e e m  t o  a c c u r a t e l y  

d e s c r i b e  t h e  s a m e  o r  s i m i l a r  i n c i d e n t s .  * I n  a d d i t i o n ,  M . H .  ( f e m a l e )  is 

r e p o r t e d  t o  h a v e  h a d  t h e  f o l l o w i n g  c o n v e r s a t i o n  w i t h  R o b e r t  D a n n e k e r  o n  

J u l y  2 3 ,  1 9 8 2 :  .

D a n n e k e r :  H a v e  y o u  e v e r  w r e s t l e d  w i t h  B e r n i e ?

M . H . :  H e  l i k e s  t o  t i c k l e  u s  a n d  s t u f f  l i k e  t h i s .

D a n n e k e r :  W h e n  h e  h u g s  y o u  i s  i t  f r o m  b e h i n d  o r

f r o m  t h e  f r o n t ?

M . H . :  F r o n t .  I t ' s  m o s t l y  w h e n  I ' m  f e e l i n g  d o w n .

D a n n e k e r :  Is h e  s e x u a l  t o w a r d s  y o u ?

M . H . :  . N o . "  H e  t o l d  u s  h e ' d  n e v e r  d o  a n y t h i n g  l i k e

t h a t .  I f  h e  w a n t e d  t o  b a d  e n o u g h  h e  h a s  a w i f e .

W h e n  a s k e d  i f  t h e  i n c i d e n t  s h e  d e s c r i b e d  i n  h e r  J u l y  1 5 ,  1 9 8 2  

s t a t e m e n t  i n c l u d e d  a n y  s e x u a l  c o n n o t a t i o n ,  M . H .  ( f e m a l e )  t o l d  m e  o n  

D e c e m b e r  3 0 ,  1 9 8 2 ,  " n o t  e v e n ,  B e r n i e ' s  n o t  t h a t  w a y . "  M a r l y n  O l s o n ,  

t o l d  m e  o n  J a n u a r y  4 ,  1 9 8 3 ,  t h a t  w h e n  h e  t o o k  t h e  f i r s t  w r i t t e n  

s t a t e m e n t  f r o m  M . H .  ( f e m a l e )  t h a t  a l t h o u g h  t h e r e  a p p e a r e d  t o  b e  p h y s i c a l  

c o n t a c t  b e t w e e n  M . H .  a n d  B e r n i e  H o l l a n d ,  i t  w a s  p r o b a b l y  n o t  o f  a s e x u a l  

n a t u r e .  F i n a l l y ,  R o b e r t  D a n n e k e r  t o l d  m e  o n  J a n u a r y  1 0 ,  1 9 8 3 ,  t h a t ,  

" T h e r e ' s  n o  s e x u a l  c o n n o t a t i o n  i n  t h e r e .  I a m  j u s t  s a y i n g  i t ' s  i n a p p r o ­

p r i a t e  b e h a v i o r . "  M r .  D a n n e k e r  a l s o  s a i d  t h i s  a l l e g a t i o n  d i d  n o t  

c o n c e r n  a n y  i l l e g a l  a c t i v i t i e s .

F r o m  t h e  i n f o r m a t i o n  p r o v i d e d  b y  D . H . ,  M . H .  ( f e m a l e ) ,  M a r l y n  O l s o n ,  

a n d  ' R o b e r t  D a n n e k e r ,  i n v e s t i g a t i o n  o f  a l l e g a t i o n  1 3  s h o u l d  h a v e  b e e n  

t e r m i n a t e d  a f t e r  p r e l i m i n a r y  i n q u i r i e s  b y  D F Y S .

P r e s e n t a t i o n  o f  t h e  a l l e g a t i o n s  t o  t h e  H o l l a n d s :

T h e  N O T I F I C A T I O N  O F  C O M P L A I N T  w a s  g i v e n  t o  t h e  H o l l a n d s  o n  J u l y  2 3 ,  

1 9 8 2 ,  d u r i n g  a h o m e  v i s i t  b y  R o b e r t  D a n n e k e r ,  a n d  C a r o l y n  T u o v i n e n ,  a 

C o m m u n i t y  C a r e  L i c e n s i n g  S u p e r v i s o r .  B o t h  B e r n i e  a n d  M a r y  H o l l a n d  h a v e

2 ? r l
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s t a t e d  t o  m e  t h a t  M r .  

d u r i n g  t h e  m e e t i n g .  A s  

" t h e y  p u s h e d  t h e m s e l v e s  

b y  t h e  H o l l a n d s ,  w a s  

a s s h o l e ,  j u s t  a n s w e r  t h e  

t h a t  M r .  D a n n e k e r  a n d  

c h i l d r e n  i f  t h e  H o l l a n d s

D a n n e k e r  a n d  M s .  T u o v i n e n  w e r e  p u s h y  a n d  r u d e  

a n  e x a m p l e  o f  t h i s ,  M a r y  H o l l a n d  r e c a l l e d  t h a t  

t h r o u g h  t h e  f r o n t  d o o r . "  A n o t h e r  e x a m p l e  g i v e n  

t h a t  M r .  D a n n e k e r  t o l d  B e r n i e  H o l l a n d ,  " h e y  

a l l e g a t i o n s . "  I n  a d d i t i o n ,  t h e  H o l l a n d s  s t a t e d  

M s .  T u o v i n e n  t h r e a t e n e d  t o  r e m o v e  t h e  f o s t e r  

r e f u s e d  t o  a n s w e r  t h e  a l l e g a t i o n s .

B o t h  M r .  D a n n e k e r  a n d  M s .  T u o v i n e n  d e n i e d ;  t h a t  t h e y  w e r e  p u s h y ,

t h a t  M r .  D a n n e k e r  u s e d  t h e  l a n g u a g e  d e s c r i b e d  a b o v e ,  a n d  t h a t  t h e y

t h r e a t e n e d  t o  r e m o v e  t h e  c h i l d r e n  i f  t h e  a l l e g a t i o n s  w e r e  n o t  a n s w e r e d .

H o w e v e r ,  M s .  T u o v i n e n  d i d  a d m i t  t h e r e  m a y  h a v e  b e e n  a  d i s c u s s i o n  a b o u t

r e m o v i n g  f o s t e r  c h i l d r e n ,  b u t  t h i s  w a s  n o t  a  t h r e a t .
*

B e f o r e  l e a v i n g  t h e  H o l l a n d  h o m e ,  M s .  T u o v i n e n  a n d  M r .  D a n n e k e r  

e x a m i n e d  t h e  s l e e p i n g  q u a r t e r s  f o r  t h e  f o s t e r  c h i l d r e n .  H e  t o l d  t h e  

H o l l a n d s  t h a t  c h i l d r e n  c o u l d  n o t  s l e e p  i n  t h e  b a s e m e n t  b e d r o o m  i f  i t  d i d  

n o t  h a v e  h a d  a n  a d e q u a t e  f i r e  e s c a p e .  A s  r e p o r t e d  i n  D F Y S  n o t e s ,  M s .  

T u o v i n e n  a n d  M r .  D a n n e k e r  a l s o  t o l d  t h e  H o l l a n d s  D F Y S  w o u l d  b e  i n  t o u c h .  

M s .  T u o v i n e n  t o l d  m e  t h a t  D F Y S  h o p e d  t o  b e  i n  t o u c h  t h e  s a m e  d a y  a s  t h e  

v i s i t  ( J u l y  2 3 ,  1 9 8 2 ) .

L a t e r  t h a t  n i g h t ,  a t  a p p r o x i m a t e l y  1 0 : 3 0  p . m .  a  c a l l  w a s  p l a c e d  b y  

D F Y S  t o  t h e  H o l l a n d s  t o  t e l l  t h e m  t h a t  D F Y S  w o u l d  b e  i n  t o u c h  t h e  n e x t  

d a y  ( J u l y  2 4 ,  1 9 8 2 )  r e g a r d i n g  t h e  a l l e g a t i o n s ,  a n d  t o  i n q u i r e  i f  t h e  

f o s t e r  c h i l d r e n  s l e e p i n g  i n  t h e  b a s e m e n t  b e d r o o m  h a d  b e e n  m o v e d  t o  a n  

b e d r o o m  w i t h  a n  a d e q u a t e  f i r e  e s c a p e .  B e r n i e  H o l l a n d  b e l i e v e s  t h i s  

t e l e p h o n e  c a l l  w a s  a  f o r m  o f  h a r a s s m e n t ,  e s p e c i a l l y  c o n s i d e r i n g  t h e  t i m e  

t h e  c a l l  w a s  p l a c e d . "

T h e  f o l l o w i n g  m o r n i n g  ( J u l y  2 4 ,  1 9 8 2 ) ,  M r .  D a n n e k e r  v i s i t e d  t h e  

H o l l a n d  h o m e  t o  d e l i v e r  a  l e t t e r  ( d e t a i l i n g  t h r e e  o f  t h e  t h i r t e e n  

a l l e g a t i o n s ,  a n d  h a v i n g  t h e  N O T I F I C A T I O N  O F  C O M P L A I N T  a n d  f o s t e r  c a r e  

a d m i n i s t r a t i v e  r e g u l a t i o n s  a t t a c h e d )  s i g n e d  b y  M s .  T u o v i n e n  a n d  M r .  

D a n n e k e r  a n d  d a t e d  J u l y  2 3 ,  1 9 8 2 .  M r .  H o l l a n d  c l a i m s  t h a t  M r .  D a n n e k e r  

t o l d  h i m .  “I ' v e  g o t  m y  a s s  c o v e r e d ,  s o  I ' m  n o t  s w e a t i n g  i t . "  D a n n e k e r  

a d m i t t e d  t o  m e  o n  J a n u a r y  1 0 ,  1 9 8 3 ,  t h a t  d u r i n g  t h i s  v i s i t  o f  J u l y  2 4 ,  

iatiZy h e  d i d  s a y  t h a t  t o  B e r n i e  H o l l a n d .

R e f u s a l  t o  r e s p o n d  t o  t h e  a l l e g a t i o n s :

I n  a l e t t e r  d a t e d  J u l y  2 4 ,  1 9 8 2 ,  M r .  H o l l a n d  a d v i s e d  M r .  D a n n e k e r  

t h a t  t h e  f o s t e r  c h i l d r e n  f o r m e r l y  i n  t h e  b a s e m e n t  b e d r o o m ,  h a d  b e e n  

a s s i g n e d  t o  a n  u p s t a i r s  b e d r o o m .  M r .  H o l l a n d  r e f u s e d  t o  a n s w e r  t h e  

a l l e g a t i o n s ,  a n d  e n c o u r a g e d  D F Y S  t o  i n v e s t i g a t e  t h e  a l l e g a t i o n s .  H r .  

D a n n e k e r  r e s p o n d e d  t o  t h e  a b o v e  c o r r e s p o n d e n c e  b y  s t a t i n g  i n  a  l e t t e r  

d a t e d  J u l y  2 7 ,  1 9 8 2 :

• B y  n o t  r e s p o n d i n g  y o u  h a v e  i n t e r f e r e d  w i t h  t h e  

D i v i s i o n ' s  a u t h o r i t y  t o  s u p e r v i s e  a n d  e n f o r c e  

s t a n d a r d s  a l l o w e d  b y  A l a s k a  S t a t u t e s  4 7 . 3 5 . 0 1 0 ,  (1) 

( 2 )  (3) i n  r e g a r d  t o  f a c i l i t i e s .  A l s o ,  b y  n o t  

r e p l y i n g ,  t h e  D i v i s i o n  m a y  b e  f o r c e d  t o  m a k e  a

f
/
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d e t e r m i n a t i o n  o f  t h e  a l l e g a t i o n s  b a s e d  s o l e y  [ s i c ]  

o n  t h e  i n f o r m a t i o n  g a t h e r e d  b y  t h e  D i v i s i o n  w i t h o u t  

h a v i n g  y o u r  i n p u t .  I f  t h i s  b e c o m e s  n e c e s s a r y ,  i t  

w i l l  b e  d o n e .

I a m  a g a i n  r e q u e s t i n g  t h a t  a r e p l y  t o  t h e  a l l e ­

g a t i o n s  b e  s u b m i t t e d .  Y o u  a n d  y o u r  w i f e ,  a n d / o r  

y o u r  l e g a l  c o u n s e l ,  a r e  r e q u e s t e d  t o  r e p l y  w i t h i n  

t e n  ( 1 0 )  d a y s  o f  t h e  d a t e  o f  t h i s  l e t t e r .  I l o o k  

f o r w a r d  t o  h e a r i n g  f r o m  y o u .

A  p e r s o n  v i o l a t i n g  a n y  o f  t h e  s t a t u t e s  o r  r e g u l a t i o n s  r e g a r d i n g  

f o s t e r  c a r e  " i s  g u i l t y  o f  a m i s d e m e a n o r ,  a n d  u p o n  c o n v i c t i o n  is 

p u n i s h a b l e  b y  a f i n e  o f  n o t  m o r e - t h a n  $ 2 0 0 " .  A S  4 7 . 3 5 . 0 7 0 .  I n  l i g h t  o f  

t h e  c r i m i n a l  p e n a l t y ,  t h e  r e l u c t a n c e  o f  t h e  H o l l a n d s  t o  f u r t h e r  d i s c u s s  

t h e  1 3  a l l e g a t i o n s  a p p e a r s  u n d e r s t a n d a b l e .  A l t h o u g h  D F Y S  p r e s e n t e d  t h e  

1 3  a l l e g a t i o n s  a s  a l i c e n s i n g  i s s u e ,  a n y  i n f o r m a t i o n  g a t h e r e d  b y  D F Y S  

t h r o u g h  d i s c u s s i o n s  w i t h  f o s t e r  c h i l d r e n  a n d  o r  t h e  H o l l a n d s  c o u l d  

n e v e r t h e l e s s  p r o v i d e  t h e  b a s i s  f o r  a c r i m i n a l  p r o s e c u t i o n .

I b r i e f l y  r e v i e w e d  t h e  l e g a l  b a s i s  f o r  a p e r s o n  s u s p e c t e d  o f  

v i o l a t i n g  a l i c e n s i n g  l a w ,  t o  r e f u s e  t o  a n s w e r  q u e s t i o n s  d u r i n g  t h e  

i n v e s t i g a t i o n  f o r  f e a r  o f  s e l f - i n c r i m i n a t i o n .  A  d i s c u s s i o n  o f  t h i s  

i s s u e  i s  f o u n d  i n  S t a t e  o f  A l a s k a ,  D e p a r t m e n t  o f  R e v e n u e  v. O l i v e r , 6 3 6  

P . 2 d  ' 1 1 5 6 ( 1 9 8 1 ) ,  a n d  s e v e r a l  o t h e r  c a s e s .  T h i s  r e v i e w  l e a d s  m e  t o  

b e l i e v e  t h e r e  i s  n o  c l e a r  a n s w e r  t o  t h e  q u e s t i o n  o f  whe*n a  p e r s o n  m a y  

i n v o k e  t h e  r i g h t  a g a i n s t  s e l f - i n c r i m i n a t i o n  d u r i n g  a n  i n v e s t i g a t i o n ,  

p a r t i c u l a r l y  w h e n  t h e  i n v e s t i g a t i o n  i n i t i a l l y  a p p e a r s  t o  b e  n o n - c r i m i n a l  

i n  n a t u r e .  A s  .to D F Y S  s a y i n g  t h a t  r e f u s i n g  t o  a n s w e r  a l l e g a t i o n s  is 

i n t e r f e r e n c e  o f  a n  i n v e s t i g a t i o n  —  s u c h  a b e l i e f  d o e s  n o t  a p p e a r  t o  b e  

w e l l  f o u n d e d .

I n v e s t i g a t i o n  o f  a l l e g a t i o n s  c o m p l e t e d :

O n  A u g u s t  1 7 ,  1 9 8 2 ,  D a n n e k e r  c o m p l e t e d  h i s  r e p o r t  o n  t h e  i n v e s ­

t i g a t i o n  o f  t h e  1 3  a l l e g a t i o n s .  D a n n e k e r  f o u n d  t h a t  a l l e g a t i o n s  1 ,  2, 

4 ,  5 ,  6 ,  7 ,  8 ,  9 ,  1 1 ,  1 2 ,  a n d  1 3 ,  a r e  v a l i d .  H e  a l s o  f o u n d  t h a t  a l l e g a ­

t i o n  3 w a s  n o t  s u b s t a n t i a t e d  b y  t h e  e v i d e n c e  a n d  a l l e g a t i o n  1 0  w a s  v a l i d

u p o n  i n s p e c t i o n ,  b u t  h a d  s i n c e  b e e n  r e s o l v e d .

T h e  r e p o r t  i n c l u d e d  t h r e e  p r o b l e m s  n o t e d  d u r i n g  a s t a n d a r d - b y -

s t a n d a r d  i n s p e c t i o n  o f  t h e  H o l l a n d  h o m e  d u r i n g  A u g u s t ,  1 9 8 2 .  I n  c l o s i n g  

h i s  r e p o r t  D a n n e k e r  s t a t e s :

E V A L U A T I O N  A N D  R E C O M M E N D A T I O N

A l l  o f  t h e  a b o v e  a l l e g a t i o n s  a r e  o f  a s e r i o u s  

n a t u r e .  S i n c e  t h e y  w e r e  f o u n d  v a l i d  t h r o u g h  i n v e s ­

t i g a t i o n  o f  t h e  a v a i l a b l e  i n f o r m a t i o n ,  t h e y  r e q u i r e  

• i m m e d i a t e  c o r r e c t i o n  f o r  t h e  f o s t e r  h o m e  t o  r e m a i n  

i n  o p e r a t i o n .  A  s e r i o u s  m a t t e r  is t h e  H o l l a n d ' s  

r e f u s a l  t o  r e s p o n d  t o  t h e  a l l e g a t i o n s .  R e f u s a l  t o

r e s p o n d ,  e i t h e r  f r o m  t h e  H o l l a n d s  o r  t h e i r  l e g a l  

c o u n s e l ,  h a s  n o t  o n l y  i n t e r f e r e d  w i t h  t h e  D i v i s i o n ' s
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a u t h o r i t y  t o  s u p e r v i s e  a n d  e n f o r c e  s t a n d a r d s  f o r

f o s t e r  c a r e  a l l o w e d  b y  s t a t u t e ,  b u t  a l s o  h a s  d e m o n ­

s t r a t e d  a l a c k  o f  r e s p o n s i b i l i t y  o n  t h e  p a r t  o f  t h e  

H o l l a n d s  a n d  p l a c e d  t h o s e  c h i l d r e n  e n t r u s t e d  t o

t h e i r  c a r e  a t  a n  u n a c c e p t a b l e  r i s k  l e v e l .

T h e  H o l l a n d s  h a v e  r e p e a t e d l y  v i o l a t e d  t h e  f o s t e r  

h o m e  r e g u l a t i o n s  a n d  h a v e  m a d e  n o  a t t e m p t  t o  c o r r e c t  

s o m e  o f  t h e  v i o l a t i o n s ,  o r  i f  t h e y  h a v e  c o r r e c t e d  

t h e m  h a v e  f a i l e d  t o  i n f o r m  t h e  D i v i s i o n .  F o s t e r

p a r e n t s  w h o  a r e  s e r i o u s l y  c o n c e r n e d  a b o u t  t h e  

w e l f a r e  o f  c h i l d r e n  w o u l d  n o r m a l l y  b e  w i l l i n g  t o  

c o o p e r a t e  w i t h  t h e  D i v i s i o n  t o  r e s o l v e  a n y  p r o b l e m s  

o f  [ s i c ]  m i s u n d e r s t a n d i n g s  t h a t  m a y  a r i s e .  T h e  

H o l l a n d s  h a v e  d e m o n s t r a t e d  a t o t a l  l a c k  o f  c o ­

o p e r a t i o n  w i t h  t h e  D i v i s i o n *  i n  d e a l i n g  w i t h  t h e  

a l l e g a t i o n s .

I t  i s  t h e r e f o r e  r e c o m m e n d e d  t h a t  t h e  f o s t e r  h o m e  

l i c e n s e  f o r  B e r n i e  a n d  M a r y  H o l l a n d  b e  r e v o k e d .

T h o u g h  t h e  r e p o r t  d e t e r m i n e d  t h a t  " T h e  H o l l a n d s  h a v e  r e p e a t e d l y  

v i o l a t e d  t h e  f o s t e r  h o m e  r e g u l a t i o n s . . . " ,  i d e n t i f i c a t i o n  o r  e x p l a n a t i o n  

o f  t h e s e  p r e v i o u s  v i o l a t i o n s  w a s  n o t  g i v e n  i n  t h e  r e p o r t .

I n  a  l e t t e r  d a t e d  S e p t e m b e r  2 7 ,  1 9 8 2 ,  L e w  R e e c e ,  R e g i o n a l

A d m i n i s t r a t o r ,  D F Y S ,  t o l d  t h e  H o l l a n d s  t h a t  t h e  i n v e s t i g a t i o n  o f  t h e  1 3  

a l l e g a t i o n s  h a d  b e e n  c o m p l e t e d ,  a n d ,  w i t h  t h e  e x c e p t i o n  t o  a l l e g a t i o n  

1 0 ,  t h e  H o l l a n d s  h a d  f a i l e d  t o  r e s p o n d  t o  t h e  a l l e g a t i o n s .  T h e  l e t t e r  

n o t e s  a l l e g a t i o n s  1, 2 ,  4 ,  5 ,  6 ,  7 ,  8 ,  9 ,  1 1 ,  1 2 ,  a n d  1 3  a r e  v a l i d .  M r .

R e e c e  a l s o  s a i d  t h a t  a l l e g a t i o n  3 w a s  n o t  s u p p o r t e d  b y  t h e  e v i d e n c e ,  a n d

^ t h a t  a l l e g a t i o n  1 0  a l t h o u g h  t r u e  a t  t h e  t i m e  o f  i n s p e c t i o n ( J u l y  2 3 ,  

* 1 9 8 2 ) ,  i s  n o w  n o t  v a l i d  s i n c e  t h e  f o s t e r  c h i l d r e n  h a v e  b e e n  m o v e d .  M r .

R e e c e  c l o s e s  t h e  l e t t e r  b y  t e l l i n g  t h e  H o l l a n d s :

G i v e n  t h e  p a t t e r n  o f  v i o l a t i o n s ,  a n d  y o u r  r e f u s a l  t o  

r e s p o n d  o r  t o  f o r m u l a t e  a  c o r r e c t i v e  a c t i o n  p l a n ,  

t h e  D i v i s i o n  i s  r e f e r r i n g  y o u r  c a s e  t o  t h e  D e p a r t ­

m e n t  o f  L a w  f o r  c o n s i d e r a t i o n  o f  l i c e n s e  m o d i f i c a  

t i o n ,  l i c e n s e  s u s p e n s i o n ,  o r  r e v o c a t i o n .  Y o u  w i l l  

b e  i n f o r m e d  o f  t h e  D e p a r t m e n t  o f  L a w ' s  r e c o m m e n ­

d a t i o n  t o  t h i s  D e p a r t m e n t .

M r .  H o l l a n d  a l s o  a l l e g e s  t h a t  t h e  D F Y S  w a s  h a r a s s i n g  h i m  b y  a s k i n g  

t h e  T r o o p e r s  t o  i n v e s t i g a t e  a n  i n c i d e n t  i n v o l v i n g  h i m  a n d  a n o t h e r  f o s t e r  

p a r e n t .  M r .  H o l l a n d  b e l i e v e s  h e  w a s  t h e  f o c u s  o f  t h i s  i n v e s t i g a t i o n ,  

a n d  t h a t  t h e  i n v e s t i g a t i o n  c e n t e r e d  o n  M r .  H o l l a n d ' s  a l l e g e d  o b s t r u c t i o n  

o f  a n  i n v e s t i g a t i o n  c o n d u c t e d  b y  D F Y S .  T h e  r e l e v a n t  f a c t s  o n  t h i s  

m a t t e r  a r e  t h a t  M r .  R e e c e ,  v i a  a m e m o r a n d u m  d a t e d  D e c e m b e r  1 0 ,  1 9 8 2  t o  

1 s t  S g t .  J o h n  M u r p h y ,  r e q u e s t e d  t h e  T r o o p e r s  i n v e s t i g a t e  h o w  i n f o r m a t i o n  

( c o n c e r n i n g  a n o t h e r  D F Y S  i n v e s t i g a t i o n )  f r o m  R e e c e ' s  o f f i c e  w a s  

t r a n s m i t t e d  t o  B e r n i e  H o l l a n d .  M r .  R e e c e  w a s  c o n c e r n e d  t h a t  a s t a t e  

e m p l o y e e  w a s  i l l e g a l l y  l e a k i n g  c o n f i d e n t i a l  i n f o r m a t i o n .

R e l a t e d  i n c i d e n t

2 ? 7
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O n  D e c e m b e r  2 8 ,  1 9 8 2 ,  t h e  T r o o p e r s  c o n c l u d e d  t h a t ,  " . . . i n ­

v e s t i g a t i o n  i n d i c a t e d  t h e  i n f o r m a t i o n  r e g a r d i n g  t h e  i n v e s t i g a t i o n  w a s  

p a s s e d  f r o m  # 6 ,  M . H .  ( f e m a l e ) ,  t o  # 4 ,  H o l l a n d ,  w h o  c a l l e d  C. a n d  a d v i s e d  

h i m  h e  w a s  b e i n g  i n v e s t i g a t e d . "

M . H .  ( f e m a l e )  w a s  t h e  s o u r c e  o f  t h e  i n f o r m a t i o n  D F Y S  w a s  i n v e s ­

t i g a t i n g  in t h e  o t h e r  m a t t e r .  T h e r e f o r e ,  o n e  p e r s o n  n o t  a s t a t e  e m p l o y e e  

( M . H . )  g a v e  t h e  i n f o r m a t i o n  t o  a n o t h e r  p e r s o n  w h o  w a s  n o t  a  s t a t e  

e m p l o y e e  ( B e r n i e  H o l l a n d ) .  B e c a u s e  o f  t h i s ,  t h e  f i n a l  r e p o r t  i n d i c a t e s  

t h e r e  w a s  n o  " l e a k "  f r o m  t h e  o f f i c e s  o f  D F Y S .  A l s o ,  t h e  f o c u s  o f  t h e  

i n v e s t i g a t i o n  w a s  n o t  H o l l a n d ,  r a t h e r ,  i t  w a s  t o  d e t e r m i n e  i f  t h e r e  w a s  

a s t a t e  e m p l o y e e  l e a k i n g  c o n f i d e n t i a l  i n f o r m a t i o n .  T h i s  h a s  b e e n  

c o n f i r m e d  b y  1 s t  S g t .  M u r p h y .

F I N D I N G :

A s  t o  t h e  a l l e g a t i o n s  t h a t  t h e  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  S e r ­

v i c e s  f a i l e d  t o  c o n d u c t  a n  i n v e s t i g a t i o n  p r o p e r l y ,  a n d  is h a r a s s i n g  t h e  

H o l l a n d s ,  t h e  f o l l o w i n g  p r o b l e m s  a r e  n o t e d :

1. T h e  r e f e r e n c e d  r e g u l a t i o n s  i n  a l l e g a t i o n  4  (7 A A C  5 0 . -  

4 3 0 ( b ) , ( d ) ) d o  n o t  a p p e a r  t o  d i r e c t l y  r e l a t e  t o  t h e  i s s u e  o f  p r o v i d i n g  

d a y  c a r e  s e r v i c e s  i n  a h o m e  l i c e n s e d  f o r  f o s t e r  c a r e .  T h e r e f o r e  t h i s  

a l l e g a t i o n  l a c k s  s u f f i c i e n t  l e g a l  b a s i s  a n d  s h o u l d  n o t  h a v e  b e e n  i n v e s ­

t i g a t e d ;

2. A l l e g a t i o n  6 i n d i c a t e s  t h a t  7 A A C  5 0 . 4 2 0  i s  t h e  a p p l i c a b l e  

r e g u l a t i o n  r e g a r d i n g  d e s t r o y e d ,  l o s t  o r  b r o k e n  p e r s o n a l  p o s s e s s i o n s  o f  

f o s t e r  c h i l d r e n -  H o w e v e r ,  t h e  r e g u l a t i o n  o n l y  a d d r e s s e s  t h e  a b i l i t y  o f  

t h e  f o s t e r  c h i l d  t o  b r i n g  p o s s e s s i o n s  i n t o  t h e  h o m e ,  n o t  w h a t  h a p p e n s  t o  

t h e s e  p o s s e s s i o n s  a f t e r  a r r i v a l  i n  t h e  f o s t e r  h o m e .  T h e  a l l e g a t i o n  d o e s  

n o t  a p p e a r  t o  h a v e  s u f f i c i e n t  l e g a l  b a s i s ;

3. A t  b e s t  a l l e g a t i o n  7 a p p e a r s  t o  r e s t a t e  t h e  e s s e n c e  o f  a l l e ­

g a t i o n  1 a n d  t h e r e f o r e  i s  r e d u n d a n t ,  a n d  t h e  s e c o n d  r e g u l a t i o n  c i t e d ,  7 

A A C  5 0 . 4 5 0 ( 5 )  b e a r s  n o  k n o w n  r e l a t i o n s h i p  t o  a n y  p o r t i o n  o f  t h e  a l l e ­

g a t i o n ;

4. T h e  D i v i s i o n  u s e d  t h e  w o r d  " b o a r d e r s "  i n  a l l e g a t i o n  8 ,  y e t  t h e  

c i t e d  r e g u l a t i o n  d o e s  n o t  p r e v e n t  b o a r d e r s  f r o m  l i v i n g  i n  a h o m e  t h a t  i s  

l i c e n s e d  f o r  f o s t e r  c a r e .  R a t h e r ,  t h e  D i v i s i o n  s e e m s  t o  b e  c o n c e r n e d  

t h a t  t h e  H o l l a n d s  f a i l e d  t o  r e p o r t  " a n y  s i g n i f i c a n t  c h a n g e s  i n  tiie 

h o u s e h o l d " .  T h e  D F Y S  s h o u l d  h a v e  i d e n t i f i e d  a n y  i m p a i r m e n t  i n  t h e  c a r e  

o f  f o s t e r  c h i l d r e n  r e s u l t i n g  f r o m  a d d i t i o n a l  a d u l t s  a t  t h e  H o l l a n d  h o m e .  

T h i s  a l l e g a t i o n  l a c k s  s u f f i c i e n t  s p e c i f i c i t y ,  a n d  s h o u l d  n o t  h a v e  b e e n  

i n v e s t i g a t e d ;

5. R e g u l a t i o n  7 A A C  5 0 . 4 1 0 ( a ) ,  a s  c i t e d  in a l l e g a t i o n  9  ( t h a t  

" a d u l t  b o a r d e r s  p a r t i c i p a t e  i n  t h e  f a m i l y  m e e t i n g s  a n d  t r i a l s  a n d  a r e  

a l l o w e d  t o  v o t e  o n  f o s t e r  c h i l d r e n s  [ s i c ]  p u n i s h m e n t " )  i s  n o t  d i r e c t l y  

r e l a t e d  t o  t h e  a l l e g a t i o n .  T h e  r e g u l a t i o n  r e g a r d i n g  d i s c i p l i n e ,  7 A A C
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5 0 . 4 5 0 ,  d e s c r i b e s  t h e  a p p l i c a b l e  d i s c i p l i n e  s t a n d a r d s ,  w h i c h  s h o u l d  h a v e  

b e e n  u s e d  t o  m e a s u r e  c o n d u c t  a g a i n s t ;

6. T h e  D i v i s i o n  u s e d  t h e  w o r d  " b o a r d e r "  i n  a l l e g a t i o n  1 0 ,  y e t  t h e  

r e g u l a t i o n  o n l y  t a l k s  a b o u t  f i r e  s a f e t y ,  a n d  d o e s  n o t  m e n t i o n  b o a r d e r s .  

T h e r e f o r e ,  o n e  h a s  t o  q u e s t i o n  t h e  r e a s o n  f o r  u s i n g  t h e  w o r d ,  a n d  t h e  

a l l e g a t i o n  is p o o r l y  s t a t e d ;

7. B a s e d  u p o n  t h e  i n f o r m a t i o n  a v a i l a b l e  t o  t h e  D i v i s i o n  a s  o f  J u l y  

2 3 ,  1 9 8 2 ,  i n v e s t i g a t i o n  o f  a l l e g a t i o n  1 3  s h o u l d  h a v e  b e e n  t e r m i n a t e d  

a f t e r  p r e l i m i n a r y  i n q u i r i e s  a n d  t h e  H o l l a n d s  s o  n o t i f i e d  i n  t h e  l e t t e r  

g i v e n  t h e m  o n  J u l y  2 4 ,  1 9 8 2 ;

8. R o b e r t  D a n n e k e r  u s e d  v u l g a r  l a n g u a g e  w h e n  t r a n s m i t t i n g  a  l e t t e r  

t o  B e r n i e  H o l l a n d  o n  J u l y  2 4 ,  1 9 8 2 .

O f  t h e  a b o v e  n o t e d  p r o b l e m s ,  n u m b e r s  1, 2 ,  3 ,  4 ,  5 ,  a n d  7 ,  a p p e a r  

t o  c o n s t i t u t e  h a r a s s m e n t  o f  t h e  H o l l a n d s .

T h e  s e c o n d a r y  a l l e g a t i o n ,  r e l a t i n g  t o  t h e  l a t e r  i n v e s t i g a t i o n  

u n d e r t a k e n  b y  t h e  A l a s k a  S t a t e  T r o o p e r s  i n i t i a t e d  b y  L e w  R e e c e  i s  n o t  

s u p p o r t e d .

J 8 2 - 1 1 3 6

B e r n i e  H o l l a n d  f i l e d  a  c o m p l a i n t  w i t h  t h i s  o f f i c e  o n  N o v e m b e r  1 8 ,  

1 9 8 2 ,  a l l e g i n g  t h a t  a n  o f f i c i a l  o f  t h e  D F Y S  i m p r o p e r l y  o r d e r e d  e m p l o y e e s  

n o t  t o  p l a c e  c h i l d r e n  i n  t h e  H o l l a n d  h o m e  f o r  f o s t e r  c a r e  p u r p o s e s .  In 

a  l e t t e r  f r o m  L e w  R e e c e ,  R e g i o n a l  A d m i n i s t r a t o r ,  t o  M r .  H o l l a n d  d a t e d  

D e c e m b e r  1, 1 9 8 2 ,  R e e c e  s a i d :

O n  A u g u s t  2 5 ,  a  c e r t i f i e d  l e t t e r  o f  l i c e n s e  

n o n - c o m p l i a n c e  w a s  s e n t  t o  y o u  a n d  a g a i n  y o u  f a i l e d  

t o  c o n t a c t  u s .  O n  S e p t e m b e r  2 7 ,  1 9 8 2 ,  t h e  i n v e s ­

t i g a t i o n  w a s  c o n c l u d e d  a n d  a c o p y  o f  t h e  f i n d i n g s  

w a s  s e n t  t o  y o u  a n d  t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e  

f o r  f u r t h e r  a c t i o n .

I t  w a s  o n l y  a f t e r  t h e  i n v e s t i g a t i o n  w a s  c o n c l u d e d  

a n d  y o u  h a d  b e e n  g i v e n  a p p r o x i m a t e l y  2  m o n t h s  t o  

r e s p o n d  t o  t h e  D i v i s i o n  t h a t  I i n s t r u c t e d  t h e  J u n e a u  

D i s t r i c t  O f f i c e  t o  s u s p e n d  j u v e n i l e  p l a c e m e n t s  u n t i l  

t h e  a l l e g e d  l i c e n s i n g  v i o l a t i o n s  i n  y o u r  f o s t e r  h o m e  

h a d  b e e n  r e s o l v e d .

I w o u l d  b e  m o r e  t h a n  h a p p y  t o  m e e t  w i t h  y o u  a t  y o u r  

c o n v e n i e n c e ,  w i t h  o u r  l i c e n s i n g  s p e c i a l i s t ,  t o  

a s s i s t  y o u  i n  d e v e l o p i n g  a c o r r e c t i v e  a c t i o n  p l a n  

f o r  y o u r  f o s t e r  h o m e .  W i t h o u t  t h i s  m e e t i n g  I c a n n o t  

r e c i n d  [ s i c ]  t h e  i n s t r u c t i o n s  I h a v e  g i v e n  t h e  

J u n e a u  D i s t r i c t  O f f i c e  n o t  t o  p l a c e  c h i l d r e n  i n  y o u r  

f o s t e r  h o m e .  [ E m p h a s i s  a d d e d ]

2 . ? a
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A t  t h e  t i m e  o f  t h i s  l e t t e r ,  H o l l a n d  h e l d  a v a l i d  f o s t e r  c a r e  

l i c e n s e  w h i c h  h a d  n o t  b e e n  s u s p e n d e d ,  m o d i f i e d ,  d e n i e d  o r  r e v o k e d .

T h e r e  is n o  k n o w n  r e g u l a t i o n  w h i c h  p e r m i t s  t h e  s t a t e  t o  " s u s p e n d  

j u v e n i l e  p l a c e m e n t s "  w h e n  " a l l e g e d  l i c e n s i n g  v i o l a t i o n s "  i n  a  f o s t e r  

h o m e  h o l d i n g  a v a l i d  f o s t e r  l i c e n s e  ( w h i c h  h a s  n o t  b e e n  s u s p e n d e d ,  

m o d i f i e d ,  d e n i e d  o r  r e v o k e d )  h a v e  n o t  b e e n  r e s o l v e d  t o  t h e  s a t i s f a c t i o n  

o f  t h e  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  S e r v i c e s .  S t a t e  l a w  p r o v i d e s  t h a t  a 

f o s t e r  l i c e n s e  m a y  b e  r e v o k e d  o r  m o d i f i e d  " i f  i t  [ t h e  D i v i s i o n ]  d e t e r ­

m i n e s  t h a t  a f a c i l i t y  i s  n o t  i n  c o m p l i a n c e  w i t h  A S  4 7 . 3 5 . 0 1 0  - 4 7 . 3 5 . 0 8 0  

o r  t h e  r e g u l a t i o n s  a d o p t e d  u n d e r  A S  4 7 . 3 5 . 0 1 0  -  4 7 . 3 5 . 0 8 0 . "  A S  4 7 . -  

3 5 . 0 4 0 ( b ) .

O n  S e p t e m b e r  2 7 ,  1 9 8 2 ,  t h e  H o l l a n d s ' w e r e  t o l d  i n  a l e t t e r  f r o m  M r .  

R e e c e  t h a t  s e v e r a l  o f  t h e  a l l e g a t i o n s  w e r e  f o u n d  t o  b e  t r u e ,  y e t  t h e i r  

l i c e n s e  w a s  n o t  m o d i f i e d  o r  r e v o k e d  a t  t h a t  t i m e .  T h e  a g e n c y  d e t e r m i n e d  

t h e  H o l l a n d s  f a i l e d  t o  m e e t  s e v e r a l  o f  t h e  r e g u l a t i o n s  f o u n d  i n  .7 A A C

5 0 . 3 1 0  - 7 A A C  5 0 . 6 2 0 ,  a n d  b e c a u s e  o f  t h i s  t h e  H o l l a n d  l i c e n s e  s h o u l d

h a v e  b e e n  r e v o k e d  a t  t h a t  t i m e  ( s e e  7 A A C  5 0 . 3 9 0 ( a ) ) .

7 A A C  5 0 . 3 9 0 .  D E N I A L  O R  R E V O C A T I O N .

(a) I f  t h e  d i v i s i o n  f i n d s  t h a t  a f o s t e r  h o m e  d o e s

n o t  c o m p l y  w i t h  t h e  p r o v i s i o n s  o f  7  A A C  5 0 . 3 1 0  -  7

A A C  5 0 . 6 2 0 ,  o r  t h e  s p e c i f i c  t e r m s  o f  a  l i c e n s e  w h i c h  

h a s  b e e n  i s s u e d ,  i t  s h a l l  d e n y  o r  r e v o k e  t h e  l i ­

c e n s e . [ E m p h a s i s  a d d e d ]

I n  a d d i t i o n  t o  ‘7  A A C  5 0 . 3 9 0 ( a ) ,  a s t a t u t o r y  p r o v i s i o n  s t a t e s  t h e  

f o l l o w i n g :

A S  4 7 . 3 5 . 0 4 0 .  L I C E N S I N G .

(e) T h e  d e p a r t m e n t  s h a l l  g i v e  w r i t t e n  n o t i c e  o f  

r e v o c a t i o n  o r  m o d i f i c a t i o n  u n d e r  ( b )  o f  t h i s  s e c t i o n  

3 0  d a y s  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  a c t i o n .

H o w e v e r ,  i f  t h e  h e a l t h  o r  w e l l - b e i n g  o f  c h i l d r e n  o r

d e p e n d e n t  a d u l t s  i s  i n  j e o p a r d y ,  t h e  r e v o c a t i o n  o r

m o d i f i c a t i o n  a c t i o n  i s  e f f e c t i v e  i m m e d i a t e l y  u p o n  

t h e  i s s u a n c e  o f  w r i t t e n  n o t i c e  b y  t h e  d e p a r t m e n t .

T h i s  c o m p l a i n t  p r e s e n t s  t h e  u n u s u a l  s i t u a t i o n  i n  w h i c h  t h e  a g e n c y

h a s  . d e t e r m i n e d  t h e  H o l l a n d s  d o  n o t  c o m p l y  w i t h  t h e  r e g u l a t i o n s  f o r

f o s t e r  h o m e s ,  t h e n  t h e i r  f o s t e r  h o m e  l i c e n s e  s h o u l d  h a v e  b e e n  r e v o k e d  

( p e r  7 A A C  5 0 . 3 9 0 ( a ) )  a n d  t h e y  s h o u l d  h a v e  b e e n  g i v e n  3 0  d a y s  n o t i c e  o f  

t h e  e f f e c t i v e  d a t e  o f  t h e  r e v o c a t i o n  o f  t h e i r  l i c e n s e  ( p e r  A S  4 7 . -  

3 5 . 0 4 0 ( e ) ) .  N o n e  o f  t h i s  w a s  d o n e .  I f  t h e  H o l l a n d ' s  l i c e n s e  h a d  b e e n  

r e v o k e d ,  t h e  a g e n c y  w o u l d  n o t  h a v e  b e e n  a b l e  t o  p l a c e  c h i l d r e n  t h e r e  

( S e e  A S  4 7 . 3 5 . 0 2 0 ) .

O n  t h i s  s u b j e c t ,  M r .  R e e c e  i n  a l e t t e r  t o  t h i s  o f f i c e ,  d a t e d  

J a n u a r y  1 0 ,  1 9 8 3 ,  n o t e s  t h e  f o l l o w i n g  r e g u l a t i o n :
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T h e  l i c e n s i n g  o f  a f o s t e r  h o m e  b y  t h e  d i v i s i o n  d o e s

n o t  c r e a t e  a n  o b l i g a t i o n  f o r  t h e  s t a t e  o r  a n y  c h i l d

p l a c e m e n t  a g e n c y  t o  c u p p o r t  t h e  f o s t e r  h o m e  f i n a n ­

c i a l l y ,  n o r  o b l i g a t e  t h e  s t a t e  o r  a n y  c h i l d  p l a c e ­

m e n t  a g e n c y  t o  p l a c e  o r  m a i n t a i n  a n y  c h i l d  i n  t h e

h o m e .  T h e  i s s u a n c e  o f  a l i c e n s e  m e a n s  o n l y  t h a t  t h e

h o m e ,  t h e  f a m i l y ,  t h e  p h y s i c a l  e n v i r o n m e n t ,  a n d

s e r v i c e s  h a v e  b e e n  e v a l u a t e d  a n d  d e t e r m i n e d  t o  m e e t

r e q u i r e d  s t a n d a r d s .

M r .  R e e c e  s a i d  i n  t h e  l e t t e r :
* . ■ *

R e s p o n d e n t s ,  B e r n i e  a n d  M a r y  H o l l a n d ,  r e f u s e d ,  o n  

n u m e r o u s  o c a s s i o n s  [ s i c ] ,  t o *  r e s p o n d  t o  t h e  a l l e ­

g a t i o n s  a g a i n s t . t h e m ,  m a d e  i t  d i f f i c u l t ,  i f  n o t  

i m p o s s i b l e ,  f o r  t h e  d e v e l o p m e n t  o f  o n g o i n g  p r o f e s ­

s i o n a l  r e l a t i o n s h i p s  b e t w e e n  t h e  D i v i s i o n  a n d  t h e  

l i c e n s e d  h o m e ,  a  p r e r e q u i s i t e  tG d e t e r m i n e  c o m p l i ­

a n c e  w i t h  S t a t e  l a w .

F I N D I N G :

B a s e d  u p o n  t h e  a v a i l a b l e  e v i d e n c e ,  t h e  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  

S e r v i c e s  a c t e d  w i t h o u t  t h e  b e n e f i t  o f  c l e a r  l e g a l  a u t h o r i t y  w h e n  i t  

s u s p e n d e d  p l a c e m e n t  o f  f o s t e r  c h i l d r e n  i n  t h e  H o l l a n d  h o m e .  F o r  r e a s o n s  

d i s c u s s e d  i n  t h e  r e p o r t  o f  a  l a t e r  c o m p l a i n t ,  t h e  a g e n c y  a p p a r e n t l y  

s h o u l d  h a v e  a c t e d  t o  r e v o k e  t h e  H o l l a n d  l i c e n s e ,  a p r o c e d u r e  t h a t  w o u l d  

h a v e  p r e v e n t e d  p l a c e m e n t  o f  f o s t e r  c h i l d r e n  i n  t h e  H o l l a n d  h o m e .

S t i l l ,  t h e  r e g u l a t i o n  c i t e d  a b o v e  e n t a i l s  n o  o b l i g a t i o n  o n  t h e  p a r t  

o f  t h e  D i v i s i o n  t o  p l a c e  f o s t e r  c h i l d r e n  in a n  a p p r o v e d  h o m e .  P l a c e ­

m e n t  i s  d i s c r e t i o n a r y  w i t h  d i v i s i o n  p e r s o n n e l .  T h o u g h  t h e  d i v i s i o n  

a p p e a r s  t o  h a v e  b e e n  i n  e r r o r  i n  b a s i n g  i t s  d e c i s i o n  o n  t h e  e v e n t s  

p r e c e d i n g  M r .  R e e c e ' s  S e p t e m b e r  2 7  l e t t e r ,  t h e  d e c i s i o n  t o  d i r e c t  n o  

f u r t h e r  p l a c e m e n t s  i n  t h e  H o l l a n d  h o m e  u n t i l  l i c e n s i n g  v i o l a t i o n s  w e r e  

c o r r e c t e d  w a s  o n e  t h a t  t h e  d i v i s i o n  c o u l d  p r o p e r l y  m a k e .

J 8 2 - 1 1 8 8

A  c o m p l a i n t  w a s  f i l e d  w i t h  t h i s  o f f i c e  o n  D e c e m b e r  1 2 ,  1 9 8 2 ,  

a l l e g i n g  t h a t  t h e  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  S e r v i c e s  e r r e d  i n  e i t h e r  

d e t e r m i n i n g  t h e  H o l l a n d  f o s t e r  h o m e  w a s  n o t  s a f e ,  o r  i n  l e a v i n g  f o s t e r  

c h i l d r e n  in t h e i r  u n s a f e  h o m e .  T h i s  c o m p l a i n t  c o n c e r n s  t h e  H o l l a n d s '  

f o s t e r  h o m e  l i c e n s e .

S i n c e  t h e  D F Y S  d i d  n o t  i m m e d i a t e l y  r e v o k e  o r  m o d i f y  t h e  f o s t e r  h o m e  

l i c e n s e  a s  p r o v i d e d  b y  A S  4 7 . 3 5 . 0 4 0 ( e ) ,  w h e n  t h e  h e a l t h  o r  w e l l - b e i n g  o f  

t h e  c h i l d r e n  is i n  j e o p a r d y ,  d i v i s i o n  p e r s o n n e l  a p p a r e n t l y  c o n c l u d e d  

t h a t  t h e  v i o l a t i o n s  f o u n d  d u r i n g  i t s  i n v e s t i g a t i o n  w e r e  n o t  s e r i o u s .  

T h e  n o t i c e  t o  t h e  H o l l a n d s  t h a t  t h e y  w e r e  n o t  i n  c o m p l i a n c e  w a s  g i v e n  o n  

S e p t e m b e r  2 7 ,  1 9 8 2 .  T h e  H o l l a n d s  h a d  1 4  d a y s  t o  c o r r e c t  t h e  c o m p l i a n c e  

p r o b l e m s  (7 A A C  5 0 . 3 7 0 ( 2 ) ) .  I f  a t  t h e  e n d  o f  t h e  p e r i o d  c o r r e c t i v e

2 4 1
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a c t i o n  h a d  n o t  b e e n  t a k e n ,  a n y  f o s t e r  c h i l d  w o u l d  b e  r e m o v e d  f r o m  t h e  

f o s t e r  h o m e .

A s  o f  O c t o b e r  2 8 ,  1 9 8 2 ,  t h e  H o l l a n d s  h a d  n o t  c o r r e c t e d  p r o b l e m s  

i d e n t i f i e d  in t h e  l e t t e r  t o  t h e m  d a t e d  S e p t e m b e r  2 7 ,  1 9 8 2 .  In t h e  c a s e  

a t  h a n d ,  K . S . ,  a  f o s t e r  child., r e m a i n e d  a t  t h e  H o l l a n d  h o m e  u n t i l  

O c t o b e r  2 8 ,  1 9 8 2 ,  w h i c h  i s  a p p r o x i m a t e l y  t w o  w e e k s  b e y o n d  t h e  t i m e  

a l l o w e d  f o r  e i t h e r  s a t i s f a c t o r y  c o r r e c t i v e  a c t i o n ( s ) ,  o r  r e m o v a l  f r o m  

t h e  h o m e .

B a s e d  u p o n  t h e  a v a i l a b l e  e v i d e n c e ,  t h e  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  

S e r v i c e s  i n c o r r e c t l y  l e f t  K . S .  i n  t h e  H o l l a n d  f o s t e r  h o m e  m o r e  t h a n  1 4  

d a y s  a f t e r  t h e  a g e n c y  d e t e r m i n e d  t h e  h o m e  f a i l e d  t o  m e e t  t h e  a p p l i c a b l e  

s t a n d a r d s .

O m b u d s m a n  C o m p l a i n t  J 8 2 - 0 7 2 8  w a s  f i l e d  w i t h  t h i s  o f f i c e  o n  A u g u s t  

1 1 ,  1 9 8 2 .  T h e  c o m p l a i n a n t ,  J a n  S t i l l ,  a l l e g e d  t h a t  D F Y S  w r o n g f u l l y  t o o k  

a  s t a t e m e n t  f r o m  h i s  1 4 - y e a r - o l d  d a u g h t e r  c o n c e r n i n g  a l l e g a t i o n s  i n v o l v i n g  

t h e  f o s t e r  h o m e  w h e r e  s h e  w a s  l i v i n g .  M r .  S t i l l  a l s o  a l l e g e d  t h a t  h i s  

d a u g h t e r  w a s  n o t  a b l e  t o  h a v e  a n  a t t o r n e y ,  n o r  h e r  p a r e n t s  p r e s e n t ,  

d u r i n g  t h e  i n t e r v i e w  b y  t h e  D F Y S  a n d  t h a t  t h e  a g e n c y  r e f u s e d  t o  g i v e  a 

c o p y  o f  t h e  s t a t e m e n t  t o  h i m .

T h e  c h i l d  a t  t h e  c e n t e r  o f  t h i s  c o m p l a i n t  p r o v i d e d  a  s t a t e m e n t  

d u r i n g  t h e  l a t e r  p a r t  o f  J u l y ,  1 9 8 2 ,  t o  t h e  D F Y S  c o n c e r n i n g  t h e  i n v e s ­

t i g a t i o n  o f  t h e  H o l l a n d  f o s t e r  h o m e  l i c e n s e  b y  t h e  D F Y S .  A t  t h a t  t i m e  

s h e  w a s  u n d e r  t h e  c u s t o d y  o f  t h e  D F Y S .  T h e  c h i l d  a d m i t t e d  t o  t h i s  

o f f i c e  t h e  s t a t e m e n t  w a s  g i v e n  v o l u n t a r i l y  t o  t h e  D F Y S ,  a n d  t h a t  s h e  w a s  

n o t  c o e r c e d .  S h e  a l s o  s a i d  t h a t  a t  t h e  t i m e  o f  t h e  i n t e r v i e w  s h e  d i d  

n o t  r e q u e s t  e i t h e r  h e r  p a r e n t s  o r  a n  a t t o r n e y  b e  p r e s e n t .  S i n c e  t h e  

s u b j e c t  o f  t h e  i n t e r v i e w  w a s  t h e  f o s t e r  h o m e  w h e r e  s h e  l i v e d  a n d  n o t  

p o s s i b l e  i l l e g a l  a c t i v i t i e s  o n  h e r  p a r t ,  t h e r e  w a s  n o  a p p a r e n t  r e a s o n  

f o r  h e r  t o  h a v e  a n  a t t o r n e y  o r  h e r  p a r e n t s  p r e s e n t  w h i l e  b e i n g  i n t e r ­

v i e w e d .

B a s e d  u p o n  c o n v e r s a t i o n s  w i t h  L i n d a  S c o c c i a ,  A s s i s t a n t  A t t o r n e y  

G e n e r a l ,  D e p a r t m e n t  o f  L a w ,  a n d  s t a f f  a t  t h e  D F Y S ,  i t  a p p e a r s  t h a t  t h e  

c h i l d  w a s  i n i t i a l l y  r e f u s e d  a c c e s s  t o  t h e  w r i t t e n  s t a t e m e n t  g i v e n  t o  

DFYS.. O n l y  a f t e r  a s u b s e q u e n t  c o n s u l t a t i o n  w i t h  M s .  S c o c c i a  w a s  t h e  

s t a t e m e n t  r e l e a s e d .  T h e  c h i l d  r e f u s e d  t o  g i v e  h e r  p a r e n t s  a c c e s s  t o  t h e  

s t a t e m e n t  a t  t h e  t i m e  s h e  r e c e i v e d  i t  f r o m  D F Y S .  M s .  S c o c c i a  a l s o  

a d v i s e d  t h a t  t h e  s t a t e m e n t  s h o u l d  n o t  b e  r e l e a s e d  t o  M r .  S t i l l  b e c a u s e  

t h e  s t a t e m e n t  is c o n s i d e r e d  c o n f i d e n t i a l  i n  n a t u r e .  W h e n  I a s k e d  M s .  

S c o c c i a  i f  t h e  s t a t e m e n t  c o u l d  b e  r e l e a s e d  a t  t h e  t i m e  t h e  p a r a n t s  

r e g a i n e d  f u l l  c u s t o d y  o f  t h e  c h i l d ,  s h e  s a i d  no.

T h e  c h i l d  i n  t h i s  c o m p l a i n t  w a s  c o n s i d e r e d  a " c h i l d  i n  n e e d  o f  a i d "  

a t  t h e  t i m e  o f  t h e  r e q u e s t  f o r  t h e  s t a t e m e n t .  T h e  r i g h t s  o f  t h e  p a r e n t s  

o f  a c h i l d  i n  n e e d  o f  a i d  a r e  s t a t e d  u n d e r  A S  4 7 . 1 0 . 0 8 4 ( c ) :

F I N D I N G

J 8 2 - 0 7 2 8
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W h e n  t h e r e  h a s  b e e n  a t r a n s f e r  o f  l e g a l  c u s t o d y  o r  

a p p o i n t m e n t  o f  a g u a r d i a n  a n d  p a r e n t a l  r i g h t s  h a v e  

n o t  b e e n  t e r m i n a t e d  b y  c o u r t  d e c r e e ,  t h e  p a r e n t s  

s h a l l  h a v e  r e s i d u a l  r i g h t s  a n d  r e s p o n s i b i l i t i e s .  

T h e s e  r e s i d u a l  r i g h t s  a n d  r e s p o n s i b i l i t i e s  o f  t h e  

p a r e n t  i n c l u d e ,  b u t  a r e  n o t  l i m i t e d  t o ,  t h e  r i g h t  

a n d  r e s p o n s i b i l i t y  o f  r e a s o n a b l e  v i s i t a t i o n ,  c o n s e n t  

t o  a d o p t i o n ,  c o n s e n t  t o  m a r r i a g e ,  c o n s e n t  t o  

m i l i t a r y  e n l i s t m e n t ,  c o n s e n t  t o  m a j o r  m e d i c a l  

t r e a t m e n t  e x c e p t  i n  c a s e s  o f  e m e r g e n c y  o r  c a s e s  

f a l l i n g  u n d e r  A S  0 9 . 6 5 . 1 0 0 ,  a n d  t h e  r e s p o n s i b i l i t y  

f o r  s u p p o r t ,  e x c e p t  i f  b y  c o u r t  o r d e r  a n y  r e s i d u a l  

r i g h t  a n d  r e s p o n s i b i l i t y  h a s  b e e n  d e l e g a t e d  t o  a 

g u a r d i a n  u n d e r  ( b )  o f  t h i s  s e c t i o n .

F r o m  t h i s  s t a t u t e ,  i t  s e e m s  t h e  p a r e n t s  m a y  n o t  h a v e  h a d  t h e  l e g a l  

r i g h t  t o  e x a m i n e  s t a t e m e n t s  p r o v i d e d  b y  a  c h i l d  w h e n  t h e  c h i l d  is i n  

s t a t e  c u s t o d y .  I c h e c k e d  w i t h  L t .  R o g e r  M c C o y ,  A l a s k a  S t a t e  T r o o p e r s ,  

a n d  i n q u i r e d  a s  t o  t h e i r  p r o c e d u r e s  i n  t h i s  t y p e  o f  c a s e .  L t .  M c C o y  

t o l d  m e  t h a t  t h e  T r o o p e r s  w i l l  g i v e  a  c h i l d  a c o p y  o f  a s t a t e m e n t  t a k e n  

b y  t h e  T r o o p e r s ,  a s  w e l l  a s  t o  t h e  l e g a l  c u s t o d i a n  o f  t h e  c h i l d .  A l s o ,  

i f  t h e  p a r e n t s  o f  a c h i l d  d o  n o t  h a v e  c u s t o d y  o f  t h e  c h i l d ,  a c o p y  o f  

t h e  s t a t e m e n t  w i l l  n o t  b e  g i v e n  t h e  p a r e n t s  u n t i l  t h e y  r e g a i n  l e g a l  

c u s t o d y .

T h e  a n x i e t y  o f  t h e  f a t h e r  i n  n o t  b e i n g  a b l e  t o  e x a m i n e  t h e  s t a t e ­

m e n t  p r o v i d e d  b y  h i s  d a u g h t e r  i s  d e s c r i b e d  i n  h i s  l e t t e r  t o  t h i s  o f f i c e ,  

d a t e d  O c t o b e r  4 ,  1 9 8 2 :

O n  a b o u t  A u g u s t  1 0 t h  ( 9 - 1 1 )  I q u e s t i o n e d  M r .

D a n n i k e r  [ s i c ]  ( s o c i a l  w o r k e r )  w h o  s t a t e d  t h a t  h e  

h a d  o b t a i n e d  t h e  s t a t e m e n t  f r o m  [ S t i l l ' s  d a u g h t e r ]  

a n d  t h a t  I c o u l d  h a v e  a  c o p y .  I a r r i v e d  a t  M r .  

D a n n i k e r s  [ s i c ]  o f f i c e  a b o u t  1 0  m i n u t e s  a f t e r

t a l k i n g  t o  h i m  o n  t h e  p h o n e  a n d  w a s  u s h e r e d  i n t o  a n

o f f i c e  b y  M r .  D a n n i k e r  [ s i c ]  a n d  M r .  R e e s e  [ s i c ] ,

h i s  s u p e r v i s o r .  M r .  D a n n i k e r  [ s i c ] ,  w h o  s e e m e d  

e x c i t e d ,  t h e n  i n f o r m e d  m e  t h a t  h e  h a d  s i g n e d  

s t a t e m e n t s  f r o m  6  c h i l d r e n  c o n c e r n i n g  m e n t a l ,  

p h y s i c a l  a n d  s e x u a l  a b u s e  a n d  t h a t  h e  h a d  t o l d  

' S t i l l ' s  d a u g h t e r ]  t h a t  s h e  c o u l d  m o v e  o u t  o f  t h e  

loll a n d  f o s t e r  h o m e  a n y t i m e  s h e  w a n t e d  t o .  M r .  

D a n n i k e r  [ s i c ]  a l s o  m e n t i o n e d  a n  a f t e r  h o u r s  m e e t i n g  

a t  H & S S  w i t h  [ S t i l l ' s  d a u g h t e r ] .  H e  r e p o r t e d  t h a t  

s h e  w a s  v i s i b l y  s h a k i n g  a s  t h e  r e s u l t  o f  q u e s t i o n i n g  

a n d  p r e s s u r e  f r o m  M r .  H o l l a n d .

Z a z .
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F I N D I N G :

J a n u a r y  2 8 ,  1 9 8 3

B a s e d  u p o n  t h e  a v a i l a b l e  e v i d e n c e ,  t h e  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  

S e r v i c e s  d i d  n o t  w r o n g f u l l y  t a k e  a  s t a t e m e n t  f r o m  a  c h i l d  w h i l e  i n v e s ­

t i g a t i n g  a l l e g a t i o n s  o f  v i o l a t i o n s  o f  f o s t e r  h o m e  l a w s .  T h e  c h i l d  i n

q u e s t i o n  d i d  n o t  r e q u e s t  t o  h a v e  e i t h e r  a n  a t t o r n e y  o r  h e r  p a r e n t s

p r e s e n t  w h e n  g i v i n g  t h e  s t a t e m e n t ,  a n d  t h e  i n v e s t i g a t i o n  w a s  n o t  d i r e c t e d  

a t  a n y  p o s s i b l e  i l l e g a l  a c t i v i t i e s  o f  t h e  c h i l d .  T h e  a g e n c y  d i d  r e f u s e  

t o  g i v e  a c o p y  o f  t h e  s t a t e m e n t  t o  J a n  S t i l l ,  a n d  a p p a r e n t l y  d i d  s o  

p r o p e r l y .  ( H o w e v e r ,  t h e  a g e n c y  c o u l d  h a v e  h a n d l e d  t h e  r e q u e s t  i n  a  m o r e  

s e n s i t i v e  m a n n e r ,  a n d  i f  t h e  a l l e g a t i o n s  w e r e  i n  f a c t  s e r i o u s ,  t h e  c h i l d  

s h o u l d  h a v e  b e e n  r e m o v e d  f r o m  t h e  f o s t e r  h o m e  i m m e d i a t e l y ,  a n d  o r  t h e  

l i c e n s e  s h o u l d  h a v e  b e e n  r e v o k e d  o r  m o d i f i e d .  ( S e e  7 A A C  5 0 . 3 7 0  a n d  A S  

4 7 . 3 5 . 0 4 0 ( e ) ) .  A l s o ,  b a s e d  u p o n  t h e  p r o c e d u r e s  o f  t h e  T r o o p e r s ,  t h e  

a g e n c y  c o u l d  h a v e  g i v e n  a c o p y  o f  t h e  s t a t e m e n t  t o  S t i l l  w h e n  l e g a l  

c u s t o d y  o f  t h e  c h i l d  w a s  r e g a i n e d . )

R E C O M M E N D A T I O N S :

B y  w a y  o f  i m m e d i a t e  p e r s o n a l  r e m e d y  t o  t h e  c o m p l a i n a n t s  i n

J 8 2 - 0 6 8 9 ,  I r e c o m m e n d :

R e c o m m e n d a t i o n  1. T h e  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  S e r v i c e s  s h o u l d  

p r e p a r e  a n d  s e n d  a  w r i t t e n  a p o l o g y  t o  t h e  H o l l a n d s  c o n c e r n i n g  t h e  

h a r a s s m e n t  a s p e c t s  t o  t h e s e  c o m p l a i n t s ,  a n d  t h e  f o u l  l a n g u a g e  u s e d  b y  

M r .  D a n n e k e r .

T h e  f o l l o w i n g  r e c o m m e n d a t i o n s  s h o u l d  b e  m a d e  t o  t h e  D i v i s i o n  o f  

F a m i l y  a n d  Y o u t h  S e r v i c e s  t o  p r e v e n t  r e c u r r e n c e  o f  t h e  p r o b l e m s  f o u n d  

d u r i n g  t h e  i n v e s t i g a t i o n  o f  t h e s e  c o m p l a i n t s :

R e c o m m e n d a t i o n  2. T h e  D i v i s i o n  s h o u l d  s t a t e  a s  c l e a r l y  a s  p o s s i b l e  

a n y  a l l e g a t i o n  r e g a r d i n g  a f o s t e r  h o m e .  T h e  a l l e g a t i o n  s h o u l d  h a v e  

s u f f i c i e n t  b a s i s  t o  b e  s t a t e d ,  a n d  b e  d i r e c t l y  r e l a t e d  t o  a  s t a n d a r d  

e s t a b l i s h e d  b y  s t a t u t e  a n d / o r  r e g u l a t i o n .

R e c o m m e n d a t i o n  3. T h e  D i v i s i o n  s h o u l d  r e f r a i n  f r o m  d e m a n d i n g  t h a t  

a f o s t e r  h o m e  s e c u r e  a  d a y  c a r e  l i c e n s e  u n l e s s  a n d  u n t i l  i t  i s  c l e a r  

t h a t  t h e  l a w  s o  r e q u i r e s .

R e c o m m e n d a t i o n  4. T h e  D i v i s i o n  s h o u l d  n o t i f y  t h e  s u b j e c t  o f  a n  

i n v e s t i g a t i o n ,  a t  t h e  e a r l i e s t  o p p o r t u n i t y ,  w h e n  i n v e s t i g a t i o n  o f  a n  

a l l e g a t i o n  h a s  t e r m i n a t e d  b e c a u s e  t h e  a l l e g a t i o n  l a c k s  s u f f i c i e n t  l e g a l  

b a s i s  o r  p r o o f ,  o r  i s  s h o w n  t o  b e  f a l s e .

R e c o m m e n d a t i o n  5. I n  i t s  r e v i s i o n  o f  i t s  o f f i c e  m a n u a l ,  t h e  

D i v i s i o n  s h o u l d  e x a m i n e ,  w i t h  t h e  D e p a r t m e n t  o f  L a w ,  t h e  i s s u e  o f  

s e l f - i n c r i m i n a t i o n  b y  a l i c e n s e e  i n  t h e  c o u r s e  o f  a l i c e n s i n g  i n v e s ­

t i g a t i o n ,  a n d  p r e p a r e  a n d  i n c l u d e  d i s c u s s i o n  o f  t h i s  i s s u e  i n  t h e  p o l i c y  

a n d  p r o c e d u r e s  m a n u a l .

R e c o m m e n d a t i o n  6. T h e  D i v i s i o n ,  w i t h  t h e  a s s i s t a n c e  o f  t h e  D e p a r t ­

m e n t  ‘o f T T a w 7 ^ i o i r r 3 _ r e v i s e  t h e  a p p l i c a b l e  p o r t i o n s  o f  t h e  p o l i c y  m a n u a l  

a n d  A l a s k a  A d m i n i s t r a t i v e  C o d e  t o  g u a r a n t e e  t o  p e r s o n s  p r o v i d i n g  s t a t e ­

m e n t s  t o  t h e  D F Y S  a  c o p y  o f  t h a t  s t a t e m e n t  u p o n  r e q u e s t .

Z O A
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R e c o m m e n d a t i o n  7. T h e  U v i s i o n ,  w i t h  t h e  a s s i s t a n c e  o f  t h e  D e p a r t ­

m e n t  o f  L a w ,  o u g h t  t o  e x a m i n e  t h e  l e g a l  b a s i s  f o r  d e n y i n g  i n f o r m a t i o n  

r e t a i n e d  i n  D F Y S  f i l e s  t o  t h e  p a r e n t s  a n d  l e g a l  c u s t o d i a n s  o f  c h i l d r e n  

r e c e i v i n g  s e r v i c e s  f r o m  t h e  D F Y S .  A  d e f i n i t i v e  p o l i c y  o n  t h i s  m a t t e r  

a p p e a r s  t o  b e  i n  o r d e r .  T h e  p o l i c y  a d o p t e d  o u g h t  t o  b e  i n c l u d e d  in t h e  

p o l i c y  m a n u a l  a n d  A l a s k a  A d m i n i s t r a t i v e  C o d e .

R e c o m m e n d a t i o n  8 .  D i v i s i o n  p e r s o n n e l  s h o u l d  s t r i v e  t o  h a n d l e  

m a t t e r s  a s  i d e n t i f i e d  i n  O m b u d s m a n  C o m p l a i n t  J 8 2 - 0 7 2 8  i n  a s e n s i t i v e  

m a n n e r .  T h e  D i v i s i o n  m a y  w i s h  t o  c o n s i d e r  s e n d i n g  a  l e t t e r  o f  a p o l o g y  

t o  M r .  S t i l l .

R e c o m m e n d a t i o n  9 .  T h e  D i v i s i o n  s h o u l d  r e v i e w  c u r r e n t  p o l i c y  

r e g a r d i n g  e m p l o y e e  d i s c i p l i n e  a n d  s h o u l d ;  i f  w a r r a n t e d ,  c o n s i d e r  a p p r o ­

p r i a t e  d i s c i p l i n a r y  m e a s u r e s  f o r  t h e  e m p l o y e e ( s )  i n v o l v e d  w i t h  t h e  

h a r a s s m e n t  m a t t e r s  a n d  t h e  u s e  o f  v u l g a r  l a n g u a g e  b y  o n e  e m p l o y e e .
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S T A T E  O F  A L A S K A

D E P A R T M E N T  O F  H E A L T H  A N D  S O C I A L  S E R V I C E S  
D I V I S I O N  O F  F A M I L Y  A N D  Y O U T H  S E R V I C E S

)

)

)

)
)  L i c e n s e  N o .  2 3 5 0 0 5  ( D e n i e d )
)

)

)

R E C O M M E N D E D  D E C I S I O N  '

T h i s  p r o c e e d i n g  i n v o l v e s  t h e  i s s u e  o f  w h e t h e r  t h e  D e p a r t m e n t  o f  H e a l t h  

a n d  S o c i a l  S e r v i c e s ,  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  S e r v i c e s  ( D H S S )  a c t e d  

p r o p e r l y  i n  d e n y i n g  r e s p o n d e n t  B e r n i e  G .  H o l l a n d ' s  a p p l i c a t i o n  f o r  a  l i c e n s e  

t o  o p e r a t e  a  r e s i d e n t i a l  c h i i d  c a r e  f a c i l i t y  i n  J u n e a u .  T h e  p r o c e e d i n g  w a s  

i n i t i a t e d  b y  t h e  f i l i n g  o f  a  s t a t e m e n t  o f  i s s u e s  b y  D H S S  o n  J u n e  1 5 ,  1 9 8 2 .  

O n  J u n e  2 5 ,  1 9 8 2 ,  r e s p o n d e n t  s u b m i t t e d  h i s  n o t i c e  o f  d e f e n s e ,  a n d  o n  

A u g u s t  9 ,  1 9 8 2  ,  D H S S  f i l e d  a n  a m e n d e d  s t a t e m e n t  o f  i s s u e s .  T h e  h e a r i n g  

b r i e f s  w e r e  f i l e d  a n d  e v i d e n c e  w a s  t a k e n  d u r i n g  a  h e a r i n g  h e l d  b e t w e e n  

O c t o b e r  4 t h  a n d  O c t o b e r  7 ,  1 9 8 2 .  A t  t h e  c o n c l u s i o n  o f  t h e  h e a r i n g ,

r e s p o n d e n t  p r e s e n t e d  a n  o r a l  c l o s i n g  a r g u m e n t  a n d  D H S S ,  b y  i t s  a t t o r n e y ,  

a n d  w i t h  t h e  a p p r o v a l  o f  t h e  h e a r i n g  o f f i c e r  a n d  r e s p o n d e n t ,  s u b m i t t e d  a  

w r i t t e n  c l o s i n g  a r g u m e n t .

I .  F A C T S

W h i l e  t h e r e  i s  d i s a g r e e m e n t  a m o n g  t h e  p a r t i e s  a s  t o  t h e  i n f e r e n c e s  t o  b e  

d r a w n  f r o m  t h e  f a c t s ,  t h e r e  a p p e a r s  t o  b e  l i t t l e  d i s a g r e e m e n t  a s  t o  m o s t  o f  

t h e  p r i m a r y  f a c t s .  I n  S e p t e m b e r  o f  1 9 8 1 ,  M r .  H o l l a n d  s u b m i t t e d  a n

a p p l i c a t i o n  f o r  a  l i c e n s e  f o r  a  " f o s t e r  f a m i l y  g r o u p  h o m e , "  t o  b e  k n o w n  a s  

" H o l l a n d  H o u s e . "  D o c u m e n t  6 6 .  O n  N o v e m b e r  1 9 ,  1 9 8 1 ,  r e s p o n d e n t  w a s  

n o t i f i e d  b y  A l i n i o  L o b o ,  l i c e n s i n g  s p e c i a l i s t  a t  t h e  S o u t h e a s t  R e g i o n a l  O f f i c e  

( S E R O )  i n  J u n e a u ,  t h a t  t h e  o f f i c e  w a s  l o o k i n g  f o r w a r d  t o  r e s p o n d e n t ' s  

s u b m i s s i o n  o f  a n  " i m p r o v e d  f i n a l  v e r s i o n  o f  t h e  p r o p o s a l . "  D o c u m e n t  1 6 .

I n  t h e  M a t t e r  o f  t h e

A p p l i c a t i o n  f o r  L i c e n s u r e  
a s  a  R e s i d e n t i a l  C h i l d  C a r e  
F a c i l i t y  b y  •
B . C .  H O L L A N D

R e s p o n d e n t .
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O n  J a n u a r y  1 2 ,  1 9 8 2 ,  r e s p o n d e n t  s u b m i t t e d  t o  t h e  S E R O  O f f i c e  o f  D H S S  a t  

l e a s t  t w o  c o p i e s  o f  a  d o c u m e n t  e n t i t l e d  " F a m i l y  G r o u p  H o m e  P r o p o s a l . "  

D o c u m e n t  4 0 3 .  T h a t  d o c u m e n t  w a s  i n t e n d e d  b y  r e s p o n d e n t  t o  b e  t h e  

e x p a n d e d  p r o g r a m  d e s c r i p t i o n  r e q u e s t e d  b y  S E R O  i n  t h e  l e t t e r  o f  N o v e m b e r  

1 9 ,  1 9 8 1 .  F o r  s o m e  i n a d e q u a t e l y  e x p l a i n e d  r e a s o n ,  S E R O  h a d  n u m e r o u s  

p r o b l e m s  h a n d l i n g  t h e  d o c u m e n t .  T h e  t e s t i m o n y  i n d i c a t e d  t h a t  s o m e  o f  t h e  

r e c i p i e n t s  o f  t h e  d o c u m e n t  a t  S E R O  t h o u g h t  i t  v / a s  m e r e l y  a  p r o p o s a l  f o r  a  

p r o g r a m  b e i n g  c o n s i d e r e d  b y  r e s p o n d e n t  t h a t  w a s  u n r e l a t e d  t o  t h e  S e p t e m b e r  

3 0 ,  1 9 8 1  a p p l i c a t i o n  f o r  a  l i c e n s e .  C o n s e q u e n t l y ,  a t  l e a s t  o n e  o f  t h e  c o p i e s  

o f  t h e  p r o p o s a l  w a s  p a s s e d  o n  t o  t h e  C e n t r a l  O f f i c e  f o r  i n f o r m a t i o n a l  

p u r p o s e s  o n l y .  A t  l e a s t  o n e  o t h e r  c o p y  o f  t h e  p r o p o s a l  w a s  r e t a i n e d  i n  

r e s p o n d e n t ' s  l i c e n s e  a p p l i c a t i o n  f i l e  a t  S E R O .  A t  s o m e  t i m e  b e t w e e n  i t s  

s u b m i s s i o n  o n  J a n u a r y  1 2 ,  1 9 8 2  a n d  J u n e  8 ,  1 9 8 2 ,  t h e  p r o p o s a l  d i s a p p e a r e d  

f r o m  r e s p o n d e n t ' s  a p p l i c a t i o n  f i l e .  T e s t i m o n y  i n d i c a t e d  t h a t  t h i s  

d i s a p p e a r a n c e  w a s  m e r e l y  a n  a c c i d e n t  i n  t h a t  t h e  d o c u m e n t  f e l l  o u t  o f  

r e s p o n d e n t ' s  f i l e  a n d  i n t o  t h e  b a c k  o f  a  d r a w e r  i n  a  d e s k  a t  S E R O .

I n  A p r i l  o f  1 9 8 2 ,  A l i n i o  L o b o ,  t h e  l i c e n s i n g  s p e c i a l i s t  r e s p o n s i b l e  f o r  

r e v i e w i n g  r e s p o n d e n t ' s  l i c e n s e  a p p l i c a t i o n ,  b e g a n  a  s e r i e s  o f  o n - s i t e  v i s i t s  t o  

t h e  p r o p o s e d  f a c i l i t y .  T h e s e  v i s i t s  w e r e  i n  f u r t h e r a n c e  o f  t h e  . c o m p l e t i o n  o f  

a  s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n  o f  t h e  p r o p o s e d  f a c i l i t y ,  t h e  s a t i s f a c t o r y  

c o m p l e t i o n  o f  w h i c h  w a s  n e c e s s a r y  p r i o r  t o  i s s u a n c e  o f  a  l i c e n s e  b y  D H S S .

O n  M a y  2 0 ,  1 9 8 2 ,  n e w  r e g u l a t i o n s  f o r  r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t i e s  i n  

A l a s k a  b e c a m e  e f f e c t i v e .  T h i s  w a s  p r i o r  t o  c o m p l e t i o n  o f  t h e  s t a n d a r d  b y  

s t a n d a r d  e v a l u a t i o n  b y  M r .  L o b o .  O n  J u n e  4 ,  1 9 8 2 ,  M s .  K a y  S m i t h ,

s u p e r v i s o r  o f  t h e  S o u t h e a s t  R e g i o n a l  O f f i c e ,  r e v i e w e d  t h e  F a c i l i t y  I n f o r m a t i o n  

S u m m a r y  ( C W S  8 0 )  p r e s e n t e d  t o  h e r  b y  M r .  L o b o .  D o c u m e n t  2 2 .  T h a t  C W S  

8 0  r e c o m m e n d e d  t h a t  r e s p o n d e n t  b e  i s s u e d  a  p r o v i s i o n a l  l i c e n s e  f o r  t h e
i

f a c i l i t y  a p p l i e d  f o r ,  w i t h  t h e  l i c e n s e  t o  r u n  f r o m  J u n e  1 5 ,  1 9 3 2  t o  D e c e m b e r  

1 5 ,  1 9 8 2 .  O n  t h e  s a m e  d a t e  t h a t  s h e  r e v i e w e d  i t ,  M s .  S m i t h  s i g n e d  o f f  o n  

t h e  d o c u m e n t .  A c c o r d i n g  t o  t h e  l a n g u a g e  n e x t  t o  h e r  s i g n a t u r e  b l o c k ,  h e r  

s i g n a t u r e  c o n f i r m e d  t h a t  s h e  h a d  r e v i e w e d  t h e  s t u d y  a n d  t h a t  s h e  c o n c u r r e d  

t h a t  " t h e  f a c i l i t y  m e e t s  s p e c i f i e d  r e q u i r e m e n t s . "  A c c o r d i n g  t o  t h e  t e s t i m o n y

H O L L A N D  R E C O M M E N D E D  D E C I S I O N  -  P a g e  2 o f  11
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o f  M s .  S m i t h  a n d  M s .  C o n n i e  H a n s e n  o f  t h e  S E R O  O f f i c e ,  M s .  S m i t h  l e f t  

t o w n  t h a t  s a m e  d a y  a n d  i n s t r u c t e d  M s .  H a n s e n  t o  s i g n  t h e  p r o g r a m  

e v a l u a t i o n  a n d  l i c e n s i n g  r e c o m m e n d a t i o n  f o r  h e r  a s  s o o n  a s  t h e  d o c u m e n t  w a s  

t y p e d .  O n  J u n e  8 ,  1 9 8 2 ,  M s .  H a n s e n  i n  f a c t  d i d  s i g n  t h e  t y p e d  v e r s i o n  o f  

t h e  p r o g r a m  e v a l u a t i o n  a n d  l i c e n s i n g  r e c o m m e n d a t i o n .  D o c u m e n t  4 1 .  I n  t h a t  

d o c u m e n t ,  M r .  L o b o  r e c o m m e n d e d  t h a t  t h e  a p p l i c a t i o n  s u b m i t t e d  b y  

r e s p o n d e n t  i n  S e p t e m b e r  o f  1 9 8 1  b e  a p p r o v e d  a n d  a  l i c e n s e  i s s u e d .  B y  t h e  

s i g n a t u r e  o f  t h e  A c t i n g  R e g i o n a l  M a n a g e r ,  M s .  H a n s e n ,  S E R O  c o n c u r r e d  w i t h  

M r .  L o b o ' s  r e c o m m e n d e d  a p p r o v a l .  H o w e v e r ,  M s .  S m i t h  t e s t i f i e d  t h a t  s h e

a c t u a l l y  n e v e r  r e a d  a n y  o f  t h e  b a c k - u p  d o c u m e n t s  s u p p o r t i n g  t h e  l i c e n s i n g
i ;

r e c o m m e n d a t i o n . F u r t h e r ,  M s .  H a n s e n  t e s t i f i e d  t h a t  s h e  a l s o  d i d  n o t  r e a d  

a n y  o f  t h e  b a c k - u p  d o c u m e n t a t i o n  a n d  m e r e l y  s i g n e d  t h e  d o c u m e n t

r e c o m m e n d i n g  l i c e n s u r e  b e c a u s e  M s .  S m i t h  h a d  i n s t r u c t e d  h e r  t o  d o  s o .

A c c o r d i n g  t o  t h e  t e s t i m o n y  o f  M r .  P u g h ,  t h e  l i c e n s i n g  f o r  H o l l a n d  

H o u s e  c a m e  t o  h i s  a t t e n t i o n  o n  J u n e  8 ,  1 9 8 2  w h e n  M s .  Y v o n n e  W a l k e r  

i n f o r m e d  h i m  t h a t  s h e  h a d  r e c e i v e d  a  m o n t h l y  r e p o r t  f r o m  M s .  S m i t h  w h i c h  

i n d i c a t e d ,  a m o n g  o t h e r  t h i n g s ,  t h a t  S E R O  w a s  i n  t h e  p r o c e s s  o f  f i n a l i z i n g  

t h e  l i c e n s e .  A c c o r d i n g  t o  M r .  P u g h ,  b e c a u s e  h e  w i s h e d  t o  b e  i n v o l v e d  i n  

t h e  l i c e n s i n g  o f  a n y  n e w  f a c i l i t i e s ,  h e  m e t  o n  t h e  a f t e r n o o n  o f  J u n e  8 t h  w i t h  

Y v o n n e  W a l k e r ,  P a t  M o n r o e ,  A l i n i o  L o b o  a n d  C o n n i e  H a n s e n  t o  d i s c u s s  

l i c e n s i n g  o f  H o l l a n d  H o u s e .  A l s o  a c c o r d i n g  t o  M r .  P u g h ,  t h e  l i c e n s i n g  f i l e  

a n d  p r o p o s a l  o f  M r .  H o l l a n d  w e r e  b r o u g h t  t o  h i m  p r i o r  t o  t h a t  m e e t i n g  a t  h i s  

r e q u e s t .  ( T h e r e  a p p e a r s  t o  b e  s o m e  c o n f u s i o n  a s  t o  w h e n  M r .  H o l l a n d ' s  f i l e  

a c t u a l l y  w a s  b r o u g h t  t o  C e n t r a l  O f f i c e  f o r  M s .  H a n s e n  t e s t i f i e d  t h e  f i l e  w a s  

b r o u g h t  t o  C e n t r a l  O f f i c e  o n  J u n e  9 t h . )  O n  t h a t  s a m e  d a y ,  a t  M r .  P u g h ' s  

r e q u e s t ,  M s .  M o n r o e  a n d  M s .  W a l k e r  s e a r c h e d  f o r  a n d  l o c a t e d  t h e  l i c e n s e  

w h i c h  w a s  a b o u t  t o  b e  i s s u e d  f o r  H o l l a n d  H o u s e ,  a n d  t h a t  l i c e n s e  w a s  

t h e r e a f t e r  h e l d  i n  a b e y a n c e  p e n d i n g  a  c o m p l e t e  r e v i e w  o f  t h e  l i c e n s i n g  f i l e  

b y  C e n t r a l  O f f i c e .

A t  t h e  J u n e  8 t h  m e e t i n g  i t  w a s  d i s c o v e r e d  t h a t  t h e  f i l e  d i d  n o t  c o n t a i n  

a  c o m p l e t e d  s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n .  M r .  P u g h  t h e r e f o r e  a s k e d  M s .  

M o n r o e  t o  r e v i e w  t h e  f i l e  a n d  d e t e r m i n e  w h e t h e r  t h e  f a c i l i t y  c o m p l i e d  w i t h
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1  t h e  n e w  r e g u l a t i o n s  f o r  r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t i e s  w h i c h  b e c a m e  e f f e c t i v e

2  o n  M a y  2 0 ,  1 9 8 2 .  M s .  M o n r o e  c o m p l e t e d  h e r  r e v i e w  a n d  r e p o r t e d  b a c k  t o

3  M r .  P u g h  o n  J u n e  9 t h .  H e r  c o n c l u s i o n ,  c o n c u r r e d  i n  b y  M r .  P u g h ,  w a s

4  t h a t  t h e  p r o p o s e d  f a c i l i t y  w a s  n o t  i n  c o m p l i a n c e  w i t h  t h e  n e w  r e g u l a t i o n s  a n d

5  t h a t  t h e  l i c e n s e  s h o u l d  n o t  b e  i s s u e d  u n t i l  t h e  f a c i l i t y  w a s  b r o u g h t  i n t o

g c o m p l i a n c e .

7  M r .  H o l l a n d  w a s  c a l l e d  i n t o  t h e  C e n t r a l  O f f i c e  f o r  a  m e e t i n g  o n  t h e

8  m o r n i n g  o f  J u n e  1 0 t h ,  a t  w h i c h  t i m e  M r .  P u g h  a n d  M s .  M o n r o e  i n f o r m e d  M r .

g H o l l a n d  t h a t  t h e y  c o u l d  n o t  i s s u e  a  l i c e n s e  f o r  H o l l a n d  H o u s e  a t  t h a t  p o i n t

1 0  b e c a u s e  i t  w a s  n o t  i n  c o m p l i a n c e  w i t h  t h e  n e w  r e g u l a t i o n s .  T h a t  s a m e  d a y

1 1  M s .  M o n r o e  i n f o r m e d  h i m  t h a t  s h e  w o u l d  b e  w i l l i n g  t o  w o r k  w i t h  h i m  a n d

j 2  a s s i s t  i n  b r i n g i n g  h i s  f a c i l i t y  a n d  a p p l i c a t i o n  i n t o  c o m p l i a n c e  w i t h  t h e

1 3  r e g u l a t i o n s .  A f t e r  a  m e e t i n g  w i t h  M s .  M o n r o e  a t  w h i c h  s h e  b e g a n  t o  e x p l a i n

1 4  w h a t  M r .  H o l l a n d  w o u l d  h a v e  t o  d o  b e f o r e  D H S S  c o u l d  i s s u e  H o l l a n d  H o u s e  a

2 5  l i c e n s e ,  M r .  H o l l a n d  i n d i c a t e d  h e  w o u l d  h a v e  t o  t h i n k  a b o u t  i t .  ! A  f e w  d a y s

1 5  l a t e r  h e  c a l l e d  M s .  M o n r o e  a n d  r e q u e s t e d  t h a t  D H S S  g r a n t  o r  d e n y  h i s

y j  a p p l i c a t i o n .  C e n t r a l  O f f i c e  c o m p l i e d  w i t h  t h a t  r e q u e s t  a n d  t h e  l i c e n s e

2 0  a p p l i c a t i o n  f o r  H o l l a n d  H o u s e  w a s  d e n i e d .  B y  l e t t e r  o f  J u n e  1 5 ,  1 9 8 2 ,  M r .

2 9  H o l l a n d  w a s  i n f o r m e d  o f  t h e  d e n i a l  a n d  p r e s e n t e d  w i t h  a  s t a t e m e n t  o f  i s s u e s

2 0 s e t t i n g  f o r t h  t h e  r e a s o n s  f o r  t h e  d e n i a l .

2 1 A t  s o m e  t i m e  a f t e r  A l i n i o  L o b o ' s  r e t u r n  t o  J u n e a u  o n  J u n e  1 4 ,  1 9 8 2 ,

2 2  t h e r e  a p p e a r e d  a  c o m p l e t e d  s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n  f o r  t h e  H o l l a n d  

H o u s e  f a c i l i t y .  T e s t i m o n y  a s  t o  w h e n  t h i s  d o c u m e n t  h a d  b e e n  c o m p l e t e d  w a s

c o n t r a d i c t o r y .  I t  w a s  t h e  t e s t i m o n y  o f  M s .  M o n r o e  a n d  M r .  P u g h  t h a t  t h e

d o c u m e n t  w a s  n o t  i n  t h e  f i l e  a s  o f  J u n e  9 ,  1 9 8 2  a n d  t h a t  t h e  o n l y  s t a n d a r d  

b y  s t a n d a r d  e v a l u a t i o n  i n  t h e  f i l e  a t  t h a t  t i m e  w a s  f a r  f r o m  c o m p l e t e .  T h e y  

a l s o  t e s t i f i e d  t h a t  M r .  L o b o  h a d  s t a t e d  o n  J u n e  8 t h  t h a t  h e  w a s  s t i l l  w o r k i n g  

o n  t h e  s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n .  M r .  L o b o ,  h o w e v e r ,  t e s t i f i e d  t h a t

h e  h a d  c o m p l e t e d  t h e  s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n  a n d  p l a c e d  i t  i n  t h e

f i l e  o n  o r  b e f o r e  J u n e  8 ,  1 9 8 2 .

I n  A u g u s t  o f  1 9 8 2  , M r .  H o l l a n d  a n d  M r .  B o t e i h o  m e t  w i t h  m e  t o  d i s c u s s  

p r o c e d u r e s  t o  b e  f o l l o w e d  i n  b r i n g i n g  t h i s  c a s e  t o  a  h e a r i n g .  A t  t h a t  t i m e
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M r .  B o t e l h o  i n d i c a t e d  t h a t  i t  w a s  t h e  p o s i t i o n  o f  D H S S  t h a t  n o  c o m p l e t e  

s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n  a s s e s s i n g  t h e  f a c i l i t y ' s  c o m p l i a n c e  w i t h  t h e  

n e w  r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t y  r e g u l a t i o n s  h a d  b e e n  d o n e  f o r  t h e  f a c i l i t y ,  

a n d  t h a t  t h a t  i n  i t s e l f  w a s  s u f f i c i e n t  t o  j u s t i f y  d e n i a l  o f  t h e  l i c e n s e  

a p p l i c a t i o n .  I t  h a v i n g  b e e n  m y  v i e w  t h a t  i t  m a d e  l i t t l e  s e n s e  t o  g o  t h r o u g h  

a  l o n g  a n d  c o s t l y  h e a r i n g  i n  t h i s  c a s e  o n l y  t o  r e a c h  t h e  c o n c l u s i o n  t h a t  t h e  

l i c e n s e  c o u l d  b e  d e n i e d  b e c a u s e  a  s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n  h a d  n o t  

b e e n  d o n e ,  I r e c o m m e n d e d  t o  M r .  H o l l a n d  t h a t  h e  a l l o w  D H S S  t o  c o n d u c t  a  

n e w  s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n  o f  h i s  f a c i l i t y .  M r .  H o l l a n d  a g r e e d .  

A t  M r .  H o l l a n d ' s  r e q u e s t ,  M s .  L a u r i e  V a u g h n  o f  t h e  F a i r b a n k s  R e g i o n a l  

O f f i c e  o f  D H S S  p e r f o r m e d  t h e  s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n .  H e r  

c o n c l u s i o n  w a s  t h a t  t h e  f a c i l i t y  w a s  n o t  i n  c o m p l i a n c e  w i t h  t h e  M a y  2 0 ,  1 9 8 2  

r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t y  r e g u l a t i o n s  a n d  t h a t  t h e  l i c e n s e  s h o u l d  n o t  b e  

i s s u e d .  D o c u m e n t  1 8 3 .

A t  s o m e  t i m e  i n  A u g u s t ,  t h e  " p r o p o s a l "  s u b m i t t e d  t o  S E R O  b y  M r .  

H o l l a n d  o n  J a n u a r y  1 2 ,  1 9 8 2  , w h i c h ,  i n e x p l i c a b l y ,  h a d  n o t  f o u n d  i t s  w a y  t o  

M r .  H o l l a n d ' s  l i c e n s i n g  f i l e ,  w a s  b r o u g h t  t o  t h e  a t t e n t i o n  o f  D H S S .  

A c c o r d i n g  t o  t h e  t e s t i m o n y  o f  M s .  H a n s e n ,  s h e  h a d  s e e n  t h e  d o c u m e n t  

s o m e t i m e  p r i o r  t o  M a y  o f  1 9 8 2  ,  b u t  f o r  s o m e  u n k n o w n  r e a s o n ,  h a d  n o t  

c o n s i d e r e d  i t  p a r t  o f  M r .  H o l l a n d ' s  a p p l i c a t i o n .  S h e  b e c a m e  a w a r e  s o m e t i m e  

d u r i n g  t h e  s u m m e r  o f  1 9 8 2  t h a t  t h e  d o c u m e n t  w a s  n o t  i n  M r .  H o l l a n d ' s  

l i c e n s i n g  f i l e ,  a n d  s h e  u l t i m a t e l y  o b t a i n e d  a  c o p y  o f  i t  b y  d r i v i n g  o u t  t o  M r .  

L o b o ' s  h o m e .  E v i d e n t l y ,  t h e  c o p y  s o  o b t a i n e d  w a s  a n  e x t r a  c o p y  M r .  L o b o  

h a d  f o r  h i s  p e r s o n a l  u s e  f o r  h e  t e s t i f i e d  t h a t  t h e r e  w e r e  t w o  o t h e r  c o p i e s  

w h i c h  h e  h a d  p l a c e d  i n  M r .  H o l l a n d ' s  l i c e n s i n g  f i l e .  M r .  L o b o  w a s  c e r t a i n  

t h a t  h e  h a d  p l a c e d  t h o s e  t w o  c o p i e s  i n  t h e  f i l e ,  c l i p p i n g  o n e  o f  t h e m  i n t o  t h e  

f i l e  a n d  p l a c i n g  t h e  o t h e r  o n e  l o o s e l y  i n  t h e  f i l e .  A c c o r d i n g  t o  t h e  

t e s t i m o n y ,  a  c o u p l e  o f  d a y s  a f t e r  o b t a i n i n g  t h e  d o c u m e n t  f r o m  M r .  L o b o  a t  

h i s  h o m e ,  a n o t h e r  c o p y  w a s  f o u n d  i n  t h e  b a c k  o f  a  d r a w e r  i n  M s .  H a n s e n ' s  

d e s k  a t  S E R O .  T h e  e x p l a n a t i o n  g i v e n  b y  M s .  S m i t h  f o r  t h i s  o c c u r r e n c e  w a s  

t h a t  M s .  H a n s e n  h a s  a  v e r y  m e s s y  d e s k  a n d ,  t h a t  t h e  d o c u m e n t  h a d  p l a s t i c  

c o v e r s  a n d  m u s t  h a v e  s l i p p e d  o u t  o f  t h e  f i l e  a n d  i n t o  t h e  b a c k  o f  M s .
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H a n s e n ' s  d e s k  d r a w e r .  A c c o r d i n g  t o  M s .  H a n s e n ,  s h e  h a d  d i s c u s s e d  t h i s  

d o c u m e n t  w i t h  M s .  S m i t h  s o m e t i m e  p r i o r  t o  M a y  o f  1 9 8 2 .

U p o n  d i s c o v e r y  o f  t h e  g r o u p  h o m e  p r o p o s a l  o f  J a n u a r y  1 2 ,  1 9 8 2 ,  a .  c o p y  

o f  t h e  d o c u m e n t  w a s  s e n t  t o  M s .  V a u g h n  f o r  h e r  a s s e s s m e n t  t o  d e t e r m i n e  

w h e t h e r  t h e  d o c u m e n t  c h a n g e d  t h e  c o n c l u s i o n  s h e  h a d  r e a c h e d  i n  h e r  

s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n .  S h e  t h e n  a s s e s s e d  t h e  H o l l a n d  H o u s e  

a p p l i c a t i o n  i n  v i e w  o f  t h e  n e w  d o c u m e n t .  H e r  c o n c l u s i o n ,  h o w e v e r ,  r e m a i n e d  

t h a t  t h e  H o l l a n d  H o u s e  d i d  n o t  s a t i s f a c t o r i l y  m e e t  t h e  n e w  r e s i d e n t i a l  c h i l d  

c a r e  f a c i l i t y  r e g u l a t i o n s  a n d  t h a t  t h e  l i c e n s e  s h o u l d  b e  d e n i e d .

C O N C L U S I O N S  O F  L A W

E a c h  o f  t h e  p a r t i e s  a r g u e s  t h a t  t h e  o t h e r  b e a r s  t h e  b u r d e n  o f  p r o o f  i n  

t h i s  p r o c e e d i n g .  M r .  H o l l a n d  h a s  c i t e d  n o  s u p p o r t  f o r  h i s  a s s e r t i o n .  T h e  

S t a t e  h a s  c i t e d  F i e l d s  v .  K o d i a k  C i t y  C o u n s e l ,  6 2 8  P . 2 d  9 2 7  ( A l a s k a  1 9 8 1 ) ;  

T h o r n t o n  v .  C o m m i s s i o n e r  o f  D e p a r t m e n t  o f  L a b o r  a n d  I n d u s t r y ,  6 - 21  P . 2 d  

0 6 2  ( M o n t a n a  1 9 8 0 ) ,  a n d  C o u n t r y  C l u b  H o m e ,  I n c .  v .  H a r d e r ,  6 2 0  P . 2 d  1 1 4 0  

( K a n s a s  1 9 8 0 ) .  N o n e  o f  t h e s e  c a s e s  i s  i n s t r u c t i v e  o n  t h e  p o i n t .  I n  F i e l d s ,  

t h e  c o u r t  a p p l i e d  t h e  s t a n d a r d  r u l e  t h a t  o n e  s e e k i n g  a  v a r i a n c e  t o  z o n i n g  

r e q u i r e m e n t s  h a s  t h e  b u r d e n  o f  p r o o f ,  a n d  t h e  o r d i n a n c e  a t  i s s u e  s p e c i f i c a l l y  

s e t  f o r t h  w h a t  o n e  s e e k i n g  a  v a r i a n c e  w a s  r e q u i r e d  t o  s h o w  t o  b e  

s u c c e s s f u l .  I n  T h o r n t o n  a n d  C o u n t r y  C l u b  H o m e ,  I n c . ,  t h e  c o u r t s  w e r e  

r e v i e w i n g  a  f i n a l  o r d e r  e m a n a t i n g  f r o m  a n  a d m i n i s t r a t i v e  h e a r i n g ,  a n d  i n  

e a c h  c a s e  t h e  c o u r t  c o n c l u d e d  t h a t  t h e  o r d e r  w a s  p r e s u m e d  t o  b e  c o r r e c t  

a n d  t h e  b u r d e n  w a s  o n  t h e  o n e  c h a l l e n g i n g  t h e  o r d e r .  I n  t h e  c a s e  a t  b a r ,  

w e  a r e  n o t  d e a l i n g  w i t h  a  f i n a l  o r d e r  o f  a n  a g e n c y  f o l l o w i n g  a  h e a r i n g .  

I n s t e a d ,  w e  a r e  t r y i n g  t o  d e r i v e  t h a t  o r d e r .

A  c a s e  w h i c h  M r ,  H o l l a n d  m i g h t  h a v e  c i t e d  i n  s u p p o r t  o f  h i s  p o s i t i o n  i s  

t h a t  o f  A l a s k a  A l c o h o l i c  B e v e r a g e  C o n t r o l  B o a r d  v .  M a l c o l m ,  I n c . ,  3 9 1  P . 2 n d  

44 1  ( A l a s k a  1 9 6 4 ) .  T h e r e ,  t h e  c o u r t  c o n c l u d e d  . t h a t  s i n c e  u n d e r  t h e  

A d m i n i s t r a t i v e  P r o c e d u r e  A c t  t h e  p a r t y  f i l i n g  a  s t a t e m e n t  o f  I s s u e s  i s  t h e  

m o v i n g  p a r t y  a n d  t h e  p a r t y  s e e k i n g  t h e  i s s u a n c e  o r  r e - n e w a l  o f  a  l i c e n s e  I s  

t h e  r e s p o n d e n t ,  t h e  p a r t y  f i l i n g  t h e  s t a t e m e n t  o f  i s s u e s  b e a r s  t h e  b u r d e n  o f
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1 p r o o f  o n  t h e  i s s u e s  r a i s e d  t h e r e i n .

t in  m y  v i e w ,  n o n e  o f  t h e  a b o v e  a u t h o r i t i e s  a r e  v e r y  h e l p f u l .  I t  i s  m y  

c o n c l u s i o n  t h a t  i n  t h i s  c a s e ,  D H S S  h a s  t h e  b u r d e n  o f  p r e s e n t i n g  a  p r i i n a  

f a c i e  c a s e  i n  s u p p o r t  o f  t h e  c l a i m s  s e t  f o r t h  i n  t h e  s t a t e m e n t  o f  i s s u e s .  

O n c e  i t  h a s  d o n e  s o ,  t h e  b u r d e n  o f  p r o o f  f a l l s  u p o n  M r .  H o l l a n d  t o  p r o v e  b y  

a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  r e q u e s t e d  l i c e n s e  s h o u l d  b e  i s s u e d .  

S e e  M e z i n e s ,  S t e i n  S  G r u f f ,  4 A d m i n i s t r a t i v e  L a w ,  §  2 4 . 0 2  ( 1 9 8 2 ) .  T h i s  

a p p r o a c h  s e e m s  t o  m e  t o  g i v e  p r o p e r  r e c o g n i t i o n  t o  b o t h  t h e  f a c t  t h a t  D H S S  

c a n n o t  a r b i t r a r i l y  r e f u s e  t o  i s s u e  a  l i c e n s e  o n  t h e  o n e  h a n d ,  w h i l e  o n  t h e

o t h e r  h a n d ,  g i v e n  t h e  i m p o r t a n c e  o f  D H S S 1 l i c e n s i n g  f u n c t i o n  i n  p r o t e c t i n g

. s o c i e t y ,  a  p r e s u m p t i o n  o f  s o m e  m a g n i t u d e  i n  f a v o r  o f  t h e  S t a t e ' s  l i c e n s i n g  

d e c i s i o n  s h o u l d  a p p l y .

T h e  a r g u m e n t s  o f  M r .  H o l l a n d  i n  s u p p o r t  o f  h i s  c a s e  a p p e a r e d  t o  b e  a s  

f o l l o w s .  F i r s t ,  b e c a u s e  o f  a n  i n c i d e n t  a t  h i s  h o m e  a n d  h i s  s u b s e q u e n t  

c o m p l a i n t  t o  t h e  O m b u d s m a n ,  a s  w e l l  a s  a  n u m b e r  o f  r u m o r s  a t  t h e  S E R O  

O f f i c e  c o n c e r n i n g  o c c u r e n c e s  a t  M r .  H o l l a n d ' s  f a c i l i t y ,  D H S S  i n t e n d e d  t o  

d e n y  M r .  H o l l a n d ' s  a p p l i c a t i o n  r e g a r d l e s s  o f  w h e t h e r  h i s  p r o p o s e d  f a c i l i t y  

c o m p l i e d  w i t h  a p p l i c a b l e  r e g u l a t i o n s .  I n  s u p p o r t  o f  t h i s  p a r t  o f  h i s  

a r g u m e n t ,  M s .  B o r k o w s k i  t e s t i f i e d  t h a t  M s .  S m i t h  h a d  s t a t e d ,  u p o n  

r e v i e w i n g  t h e  J a n u a r y  1 2  , 1 9 8 2  p r o p o s a l ,  t h a t  M r .  H o l l a n d  w o u l d  b e  l i c e n s e d  

o v e r  h e r  d e a d  b o d y .  F u r t h e r m o r e ,  M s .  B o r k o w s k i  t e s t i f i e d  t h a t  M s .  S m i t h  

h a d  i n d i c a t e d  t h a t  s h e  w a s  d i s s a t i s f i e d  b e c a u s e  o f  M r .  H o l l a n d ' s  c o m p l a i n t  t o  

t h e  O m b u d s m a n  a n d  t h a t  h e  w a s  e s s e n t i a l l y  a  t r o u b l e m a k e r .

W i t h  t h e  f o r e g o i n g  p r e m i s e  e s t a b l i s h e d ,  M r .  H o l l a n d  p r o c e e d e d  t o  a r g u e  

t h a t  s o m e o n e  i n  D H S S  h a d  r e m o v e d  t h e  c o m p l e t e d  s t a n d a r d  b y  s t a n d a r d  

e v a l u a t i o n  p e r f o r m e d  b y  M r .  L o b o  a n d  t h e  J a n u a r y  1 2 ,  1 9 8 2  G r o u p  'H o m e

P r o p o s a l  f r o m  h i s  l i c e n s i n g  f i l e  f o r  t h e  p u r p o s e  o f  a s s u r i n g  t h a t  t h e  

a p p l i c a t i o n  w o u l d  b e  d e n i e d .  I n  r e s p o n s e  t o  t h e  f a c t  t h a t  D H S S 1 d e n i a l  o f  

t h e  l i c e n s e  w a s  m a i n t a i n e d  e v e n  a f t e r  r e v i e w  o f  t h o s e  t w o  d o c u m e n t s ,  M r .  

H o l l a n d  a r g u e d  t h a t  t h e  d e f i c i e n c i e s  w h i c h  r e m a i n e d  i n  h i s  a p p l i c a t i o n  w e r e  

r a t h e r  m i n o r ,  D H S S  h a d  t h e  a u t h o r i t y  t o  w a i v e  a d h e r e n c e  t o  t h o s e  p r o v i s i o n s  

w i t h  w h i c h  M r .  H o l l a n d  h a d  n o t  c o m p l i e d ,  a n d  D H S S  h a d  e x e r c i s e d  t h a t
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d i s c r e t i o n  i n  a p p r o v i n g  t h e  a p p l i c a t i o n s  o f  c e r t a i n  o t h e r  f a c i l i t i e s .  I n  M r .  

H o l l a n d ' s  v i e w ,  D H S S  s h o u l d  h a v e  i s s u e d  h i m  a  p r o v i s i o n a l  l i c e n s e  f o r  h i s  

n e w  f a c i l i t y  a l l o w i n g  h i m  a  r e a s o n a b l e  a m o u n t  o f  t i m e  w i t h i n  w h i c h  t o  b r i n g  

h i s  f a c i l i t y  i n t o  c o m p l i a n c e  w i t h  t h o s e  p o r t i o n s  o f  t h e  n e w  r e s i d e n t i a l  c h i l d  

c a r e  f a c i l i t y  r e g u l a t i o n s  w i t h  w h i c h  h e  h a d  n o t  y e t  c o m p l i e d .
i

r ' V ■■ . - ■ ;• ■ ; . .■ s, .

T h e  p o s i t i o n  o f  D H S S  w a s  t h a t ,  n o t w i t h s t a n d i n g  a l l  t h a t  o c c u r r e d  p r i o r  

t o  A u g u s t  o f  1 9 8 2 ,  o n c e  a l l  o f  t h e  p r o p e r  d o c u m e n t s  w e r e  i n  M r .  H o l l a n d ' s  

f i l e  a n d  a  s t a n d a r d  b y  s t a n d a r d  e v a l u a t i o n  w a s  p e r f o r m e d ,  h i s  f a c i l i t y  w a s  

f o u n d  n o t  t o  b e  i n  c o m p l i a n c e  w i t h  t h e  n e w  r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t y

r e g u l a t i o n s ,  a n d  t h e r e f o r e  t h e  d e n i a l  o f  t h e  l i c e n s e  a p p l i c a t i o n  w a s  p r o p e r .

W h i l e  p r o v i s i o n a l  l i c e n s e s  h a v e  b e e n  i s s u e d  i n  t h e  p a s t ,  D H S S '  p o s i t i o n  i s  

t h a t  g i v e n  r e c e n t  a m e n d m e n t s  t o  A S  4 7 . 3 5 . 0 5 5 ,  a  p r o v i s i o n a l  l i c e n s e  i s  o n l y  

a p p r o p r i a t e  f o r  o n - g o i n g  f a c i l i t i e s ,  n o t  f o r  n e w  f a c i l i t i e s ,  t h e  d i f f e r e n c e  

b e i n g  t h a t  d e n i a l  o f  a  l i c e n s e  t o  a n  e x i s t i n g  f a c i l i t y  w o u l d  c a u s e  g r e a t

h a r d s h i p  f o r  t h e  r e s i d e n t s  o f  t h a t  f a c i l i t y  b e c a u s e  i t  w o u l d  r e q u i r e  c l o s i n g  

t h e  f a c i l i t y ,  w h i l e  a n y  d e l a y  i n  s t a r t i n g  a  n e w  f a c i l i t y  w o u l d  n o t  h a v e  s u c h  

a n  a f f e c t .  A c c o r d i n g  t o  D H S S ,  a  w a i v e r  o f  r e g u l a t i o n  r e q u i r e m e n t s  c o u l d

o n l y  b e  g i v e n  i n  c e r t a i n  c a s e s ,  a n d  t h e n  o n l y  i f  a n  a p p l i c a n t  a p p l i e d  i n  

w r i t i n g  f o r  a  w a i v e r .  I n  t h o s e  c a s e s  i n  v / h i c h  f i e l d  w o r k e r s  a d d r e s s i n g  

o t h e r  f a c i l i t i e s  e x e r c i s e d  d i s c r e t i o n  a n d  d i d  n o t  r e q u i r e  t h a t  c e r t a i n

d o c u m e n t s  c a l l e d  f o r  i n  t h e  r e g u l a t i o n s  b e  s u b m i t t e d  w i t h  a  f a c i l i t y ' s  

a p p l i c a t i o n ,  t h e  f i e l d  w o r k e r s  w e r e  n o t  c o m p l y i n g  w i t h  t h e  p o l i c i e s  o f  D H S S .

I f i n d  t h e  a r g u m e n t  o f  D H S S  t o  b e  p e r s u a s i v e .

N o  p e r s o n  m a y  o p e r a t e  a  r e s i d e n t i a l  f a c i l i t y  w i t h o u t  f i r s t  o b t a i n i n g  a  

l i c e n s e  t o  d o  s o  f r o m  D H S S .  A S  4 7 . 3 5 . 0 2 0 ;  7  A A C  5 0 . 0 0 3 .  T o  o b t a i n  a

l i c e n s e  f o r  a  n e w  r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t y ,  a n  a p p l i c a n t  m u s t  s a t i s f y  t h e  

r e q u i r e m e n t s  o f  7  A A C  5 0 . 0 0 1  -  7  A A C  5 0 . 0 7 3 .  A S  4 7 . 3 5 . 0 4 0 .  A  f a c i l i t y  i n  

o p e r a t i o n  a t  t h e  t i m e  n e w  r e g u l a t i o n s  a r e  p a s s e d  m a y  c o n t i n u e  i n  o p e r a t i o n

d e s p i t e  n o t  b e i n g  i n  c o m p l i a n c e  v j t h  s o m e  o f  t h e  n e w  r e g u l a t i o n s  i f  i t

s u b m i t s  a n  a c c e p t a b l e  p l a n  o f  c o r r e c t i o n  f o r  t h o s e  i t e m s  o f  t h e  r e g u l a t i o n s  

w i t h  w h i c h  i t  i s  n o t  i n  c o m p l i a n c e .  A  n e w  f a c i l i t y  m a y  n o t  b e g i n  o p e r a t i o n  

u n t i l  i t  h a s  s a t i s f i e d  a l l  o f  t h e  a p o l i c a b l e  r e g u l a t i o n s .  7  A A C  5 0 . 0 5 ( a ) ( 2 ) .
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D H S S  i s  r e q u i r e d  t o  i s s u e  a  p r o v i s i o n a l  l i c e n s e  t o  a  n e w  f a c i l i t y  " i f  t h e  

f a c i l i t y  s u b m i t s  t o  t h e  D e p a r t m e n t  a n  a c c e p t a b l e  p l a n  f o r  o p e r a t i o n  t h a t  i s  i n  

c o n f o r m i t y  w i t h "  a p p l i c a b l e  s t a t u t e s  a n d  r e g u l a t i o n s .  A S  4 7 . 3 5 . 0 5 5 ( a ) ;  7 

A A C  5 0 . 0 1 3 .  U n d e r  t h a t  s t a t u t e  a n d  r e g u l a t i o n ,  a  n e w  f a c i l i t y  w h i c h  d o e s  

n o t  m e e t  a l l  o f  t h e  r e g u l a t o r y  r e q u i r e m e n t s  i s  n o t  e n t i t l e d  t o  a  p r o v i s i o n a l  

l i c e n s e .  W h i l e  u n d e r  7  A A C  5 0 . 0 2 3  D H S S  p o s s e s s e s  t h e  a u t h o r i t y  t o  w a i v e  

c e r t a i n  o f  t h e  r e g u l a t o r y  r e q u i r e m e n t s  u n d e r  c e r t a i n  c o n d i t i o n s ,  a n  a p p l i c a n t  

d e s i r i n g  a  w a i v e r  m u s t  m a k e  a p p l i c a t i o n  t h e r e f o r  t o  D H S S  i n  w r i t i n g .

T h e  f a c i l i t y  f o r  w h i c h  M r .  H o l l a n d  i s  s e e k i n g  a  l i c e n s e  i s  a  n e w  f a c i l i t y ,  

a n d  h e  i s  t h e r e f o r e  r e q u i r e d  t o  s a t i s f y  a l l  o f  t h e  r e g u l a t i o n s  a p p l i c a b l e  t o  

r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t i e s .  H e  i s  n o t  e n t i t l e d  t o  a  p r o v i s i o n a l  l i c e n s e

i
w h i l e  h e  i s  b r i n g i n g  h i s  f a c i l i t y  i n t o  c o m p l i a n c e  w i t h  t h e  r e g u l a t i o n s .  H e  i s  

a l s o  n o t  e n t i t l e d  t o  a  w a i v e r  o f  a n y  o f  t h e  r e g u l a t i o n s  f o r  h e  d i d  n o t  a p p l y  

t o  D H S S  i n  w r i t i n g  f o r  a n y  s u c h  w a i v e r s .

A  n u m b e r  o f  w i t n e s s c s s  t e s t i f i e d  t h a t  o n e  r e a s o n  f o r  d e n y i n g  M r .  

H o l l a n d ' s  l i c e n s e  a p p l i c a t i o n  w a s  t h a t  D H S S  d i d  n o t  r e c o g n i z e  a  c a t e g o r y  o f  

p r o v i d e r  c a l l e d  a  f o s t e r  f a m i l y  g r o u p  h o m e .  T h i s  r e a s o n  f o r  d e n i a l ,  

h o w e v e r ,  w a s  n o t  i n c l u d e d  i n  t h e  a m e n d e d  s t a t e m e n t  o f  i s s u e s  i n  s u p p o r t  o f  

d e n i a l  o f  t h e  l i c e n s e .  F u r t h e r m o r e ,  i t  a p p e a r s  t h a t  D H S S  c o n s t r u e d  t h e  

a p p l i c a t i o n  o f  M r .  H o l l a n d  t o  b e  f o r  a  r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t y  a n d  

e v a l u a t e d  t h e  f a c i l i t y  u s i n g  r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t y  r e g u l a t i o n s .  F o r  

t h e s e  r e a s o n s ,  t h i s  r e c o m m e n d e d  d e c i s i o n  w i l l  n o t  a d d r e s s  t h e  q u e s t i o n  o f  

w h e t h e r  t h e  a b s e n c e  o f  a  c a t e g o r y  o f  c a r e  p r o v i d e r  s p e c i f i c a l l y  m a t c h i n g  t h e  

t i t l e  s e t  f o r t h  i n  M r .  H o l l a n d ' s  a p p l i c a t i o n  w o u l d ,  i n  i t s e l f ,  j u s t i f y  d e n i a l  o f  

h i s  a p p l i c a t i o n .  •

T u r n i n g  t o  t h e  r e a s o n s  f o r  d e n i a l  s e t  f o r t h  i n  t h e  f i r s t  a m e n d e d  

s t a t e m e n t  o f  i s s u e s ,  D H S S  h a s  m e t  i t s  b u r d e n  o f  m a k i n g  a  p r i m a  f a c i e  

s h o w i n g  t h a t  t h e  i n a d e q u a c i e s  s e t  f o r t h  t h e r e i n  d i d  i n  f a c t  e x i s t .  M r .  

H o l l a n d  p u t  o n  n o  e v i d e n c e  t o  t h e  c o n t r a r y .  H e  a l s o  f a i l e d  t o  p r e s e n t  

e v i d e n c e  s h o w i n g  t h a t  a  p r o v i s i o n a l  l i c e n s e  h a d  b e e n  p r o v i d e d  f o r  a n y  o t h e r  

n e w  r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t y  i n  A l a s k a  w h i c h  h a d  f a i l e d  t o  s a t i s f y  t h o s e  

r e g u l a t i o n s  s e t  f o r t h  i n  t h e  f i r s t  a m e n d e d  s t a t e m e n t  o f  i s s u e s .  F u r t h e r m o r e ,
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h e  f a i l e d  t o  p u t  o n  a n y  e v i d e n c e  t e n d i n g  t o  s h o w  t h a t  a n y  o t h e r  n e w  

r e s i d e n t i a l  c h i l d  c a r e  f a c i l i t y  i n  A l a s k a  h a d  o b t a i n e d  a  w a i v e r  o f  a n y  

r e g u l a t o r y  r e q u i r e m e n t s  w i t h o u t  s u b m i t t i n g  a  w r i t t e n  w a i v e r  r e q u e s t .  

C o n s e q u e n t l y ,  M r .  H o l l a n d  f a i l e d  t o  p r o v e  t h a t  t h e  d e n i a l  o f  h i s  l i c e n s e  w a s  

a r b i t r a r y  o r  c a p r i c i o u s ,  o r  t h a t  h e  w a s  t r e a t e d  d i f f e r e n t l y  t h a n  o t h e r  

a p p l i c a n t s  i n  a  s i m i l a r  s i t u a t i o n .

W h i l e  M r .  H o l l a n d  m a y  c o n s i d e r  s o m e  o r  a l l  o f  t h e  d e f i c i e n c i e s  i n  h i s  

a p p l i c a t i o n  i d e n t i f i e d  b y  D H S S  t o  b e  o f  m i n o r  s i g n i f i c a n c e ,  I d o  n o t  i n t e n d  t o  

p a s s  j u d g m e n t  o n  e i t h e r  t h e  w i s d o m  o r  i m p o r t a n c e  o f  t h e  r e g u l a t i o n s  h e  

f a i l e d  t o  s a t i s f y .  D H S S  i s  c l e a r l y  a u t h o r i z e d  b y  l a w  t o  s e t  f o r t h  b y  

r e g u l a t i o n  s t a n d a r d s  w i t h  w h i c h  c a r e  p r o v i d e r s  i n  t h i s  s t a t e  m u s t  c o m p l y  a n d  

M r .  H o l l a n d  h a s  n o t  c h a l l e n g e d  t h a t  a u t h o r i t y .  M r .  H o l l a n d  h a v i n g  f a i l e d  t o  

s a t i s f y  t h o s e  s t a n d a r d s ,  I r e c o m m e n d  t h a t  t h e  d e n i a l  o f  h i s  a p p l i c a t i o n  b e  

u p h e l d .  D H S S ,  a t  l e a s t  a s  o f  J u n e  1 0 ,  1 9 8 2 ,  a p p e a r e d  w i l l i n g  t o  a s s i s t  M r .  

H o l l a n d  i n  b r i n g i n g  h i s  f a c i l i t y  i n t o  c o m p l i a n c e  w i t h  t h e  r e g u l a t i o n s .  M r .  

H o l l a n d  c h o s e  n o t  t o  f o l l o w  t h i s  r o u t e ,  a n d  i n s t e a d  d e m a n d e d  t h a t  D H S S  t a k e  

a c t i o n  o n  h i s  l i c e n s e ,  n o t w i t h s t a n d i n g  t h a t  i t  c e r t a i n l y  . s h o u l d  h a v e  b e e n  

c l e a r  t o  M r .  H o l l a n d  t h a t  t h e  o n l y  a c t i o n  D H S S  c o u l d  t a k e  a t  t h e  t i m e  w a s  t o  

d e n y  h i s  l i c e n s e .

T h o u g h  I r e c o m m e n d  t h a t  t h e  l i c e n s e  d e n i a l  b e  u p h e l d ,  s o m e t h i n g  m u s t  

b e  s a i d  o f  D H S S '  v e r y  p o o r  h a n d l i n g  o f  M r .  H o l l a n d ' s  a p p l i c a t i o n .  W e r e  t h e  

r e s u l t s  n o t  s o  c o s t l y  t o  t h e  S t a t e  i n  t i m e  a n d  m o n e y ,  a n d  t o  M r .  H o l l a n d  

b o t h  i n  t i m e  a n d  e m o t i o n a l  d i s t r e s s ,  o n e  c o u l d  r e f e r  t o  t h e  h a n d l i n g  o f  h i s  

a p p l i c a t i o n  a s  a  c o m e d y  o f  e r r o r s .  T h e  a p p l i c a t i o n  w a s  s u b m i t t e d  b y  M r .  

H o l l a n d  i n  S e p t e m b e r  o f  1 9 8 1  a n d  y e t  n o  d e c i s i o n  w a s  m a d e  o n  t h e  l i c e n s e  

u n t i l  J u n e  o f  1 9 8 2 .  F u r t h e r m o r e ,  t h e  a m e n d e d  v e r s i o n  o f  h i s  g r o u p  h o m e  

p r o p o s a l  w h i c h  S E R O  h a d  s p e c i f i c a l l y  r e q u e s t e d  i n  N o v e m b e r  o f  1 9 8 1 ,  u p o n  

r e c e i p t  b y  S E R O ,  w a s  n o t  e v e n  r e c o g n i z e d  a s  b e i n g  r e l a t e d  t o  h i s  

a p p l i c a t i o n ,  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  t h e  d o c u m e n t  b o r e  t h e  e x a c t  s a m e  

t i t l e  a n d  a p p e a r a n c e  a s  d i d  t h e  p l a n  a t t a c h e d  t o  h i s  o r i g i n a l  a p p l i c a t i o n .  

S E R O  t h e n  e v i d e n t l y  l o s t  t h e  d o c u m e n t .  W h e n  S E R O  f i n a l l y  g o t  a r o u n d  t o  

c o n s i d e r i n g  M r .  H o l l a n d ' s  a p p l i c a t i o n ,  t h e  R e g i o n a l  D i r e c t o r  r e c o m m e n d e d
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t h a t  i t  b e  a p p r o v e d ,  w i t h o u t  e v e n  r e v i e w i n g  a n y  o f  t h e  d o c u m e n t a t i o n  i n  

s u p p o r t  o f  t h e  l i c e n s e .  T h e  A c t i n g  R e g i o n a l  D i r e c t o r  t h e n  s i g n e d  t h e  

a p p r o v a l  r e c o m m e n d a t i o n ,  a l s o  w i t h o u t  r e v i e w i n g  a n y  b a c k - u p  d o c u m e n t a t i o n .  

A s  i t  t u r n s  o u t ,  t h e  k i n d  o f  f a c i l i t y  f o r  w h i c h  M r .  H o l l a n d  w a s  a p p l y i n g , a n d

f o r  w h i c h  S E R O  r e c o m m e n d e d  l i c e n s u r e ,  d i d  n o t  e v e n  e x i s t  i n  D H S S
> • .

r e g u l a t i o n s .
I

M r .  H o l l a n d  a s s i g n s  s i n i s t e r  p u r p o s e s  t o  a l l  o f  t h e s e  e v e n t s  a n d  

i n t e r p r e t s  t h e m  i n  s o m e  m a n n e r  t o  b e . a  c o n s p i r a c y  a g a i n s t  i s s u a n c e  o f  h i s  

l i c e n s e .  I d o  n o t  a g r e e  w i t h  t h a t  c o n c l u s i o n .  W h i l e  M r .  H o l l a n d  a r g u e d  t h a t  

S E R O  w a s  d e a d  s e t  a g a i n s t  i s s u i n g  h i m  a  l i c e n s e ,  i t  w a s  i n  f a c t  S E R O  w h i c h  

r e c o m m e n d e d  i s s u a n c e  o f  t h e  l i c e n s e .  I t  a p p e a r s  t h a t  a l l  o f  t h e  e v e n t s  t o  

w h i c h  M r .  H o l l a n d  p o i n t e d  a s  e v i d e n c e  o f . a  s i n i s t e r  c o n s p i r a c y  w e r e  e v i d e n c e  

o f  n o t h i n g  m o r e  t h a n  a  v e r y  p o o r  p e r f o r m a n c e  b y  t h e  e m p l o y e e s  a t  S E R O .  

H a d  t h e  l i c e n s e  a p p l i c a t i o n  b e e n  p r o p e r l y  h a n d l e d ,  i t  i s  d o u b t f u l  t h i s  m a t t e r  

w o u l d  h a v e  e v e r  g o n e  t o  a  h e a r i n g ,  a n d  a  c a r e  p r o v i d e r  w h o  h a s  p r o v i d e d  

h i g h  q u a l i t y  s e r v i c e s  f o r  t h e  S t a t e  i n  t h e  p a s t  w o u l d  n o t  b e  s o  d i s i l l u s i o n e d  

w i t h  c o n t i n u i n g  t o  s e r v e  t h e  S t a t e  i n  t h e  f u t u r e .  I t  w o u l d  s e e m  t o  b e  m o s t  

b e n e f i c i a l  f o r  t h e  S t a t e  t o  m a k e  e v e r y  r e a s o n a b l e  e f f o r t  t o  a s s i s t  q u a l i t y  c a r e  

p r o v i d e r s  i n  c o n t i n u i n g  t o  p r o v i d e  s e r v i c e s  o n  b e h a l f  o f  t h e  S t a t e .  S a d l y ,  

n o  s u c h  e f f o r t  a p p e a r s  t o  h a v e  b e e n  m a d e  i n  t h i s  c a s e  u n t i l  i t  w a s  t o o  l a t e .

D A T E D  t h i s d a y  o f  D e c e m b e r ,  1 9 8 2 .

R i c h a r d  M .  B u r n h a m  
H e a r i n g  O f f i c e r
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