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Introduced: 1/18/84

Referred: Judiciary and
Finance
IN THE HOUSE BY ADAMS, WARD AND UEHLING

HOUSE BILL NO. 524
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the constitutional spending
limit; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 37.07 is amended by adding a new section to read:
Sec. 37.07.075. ADJUSTMENT OF APPROPRIATION LIMIT BASE. (a)
The appropriation limit of s2,500,000,000 established by art. IX, sec.
16 of the state constitution shall be cumulatively adjusted annually
through the end of the preceding fiscal year by the office by the sum
of the following percentages:

(1) the percentage annual change, during thi fiscal year
two years preceding each fiscal year, in the consumer price index for
all urban consumers for the Anchorage Metropolitan Aria as published
by the Bureau of Labor Statistics of the United States Department of
Labor; and

(2) the percentage continuously compounded annual rate of
change in estimated population as establ ished by the Unitid States
Census Bureau for the period between the previous two decennial cen-
suses.

(b) The base date for determining changes in population and
inflation under (a) of this section is July 1, 1981.

(c) In this section "population” means total resident population
of the state computed under the method of computation used in the most
recent federal decennial cer.sus.

* Sec. 2. This Act takes effect immediately in accordance with



STATE OF ALASKA 1984 LEGISLATIVE SESSION
FISCAL NOTE

[Revision Date:"

REQUEST FISCAL DETAIL
Bill/Resolution No.: HB 529 Agency Affected: Natural Resources
Title: Veterans' discount on Program Category Affected:

state lana disposals NRMEC
Sponsor: Uehlina et al BRU, Program or Subprogram(s) Affectea:
Requestor: Land and Water Management__

Date of Request:

EXPENDITURES/REVENUES: __ (Thousands of
FY 84 FY"85 FY 86 rrrsr- TYSS = FY 89
OPERATING
100 PERSONAL SERVICES
200 TRAVEL
i00 GONTRACTUAL
400 SUPPLIES
500 EQUIPVENT
600 UNO & STRUCTURES
700 GRANTS, CLAING
800 MSCELLANEOLS
TOTAL OPERATING -0 - -0 - -0- -0- -0 -

CAPITAL - q- I -o- -0 - -0 - -0 -
i REVENUE | -0 - -0 - -0 - O RCHN

FUNDING: (Thousands of Do!" ars)

CENERAL RND

FEDERAL RUNDS

OTHER

TOTAL -0 - -0 - -0 - -0 - -0 -
POSITIONS:

FULL-TIVE -0 - -0 - -0 - -0 - -0--
PART-TIME

TEMRCRARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page for analysis

Prepared By: Sharon Barton Phone: 465-2 400
Division: Commissioner's Oitice Date:

~Approved by Commissioner: 1) 3-2-84
Agency: Department of Natural Resources »> >

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) 12/1/83



LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 29, 1984
SUBJECT: Sectional analysis of HB 529

TO: Representative Rick Uehling

FROM: Edward H. Hein

Legislative Counsel

Section 1 reestablishes a discount on the price of state

land purchased by a veteran. Former AS 38.05.058, which was
repealed in 1983, provided for a discount of 75 percent or
$37,500, whichever was less. This bill provides a 25 per-

cent discount. To 1le eligible a veteran must be at least 18
years of age, must have been a state resident for at least
one year, must have served in the armed forces for at least
90 days, and must have received a discharge under honorable
conditions. A veteran is entitled to only one discount.

The discount may be applied to a purchase of surface rights
to land, but not to survey costs, road development costs,
utility assessments, or other costs specified by the commis-
sioner of natural resources. The discount may be applied to
land purchased in a sale restricted to veterans in accor-
dance with AS 38.05.067.

Section 2 provides for an immediate effective date.

EHH:ojb
j4/021
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HOUSESFEOIAL COVMITTEE
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HOUSE RESOURCES COVMITTEE
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MEMORANDUM

DATE: 29 February 1934
TO: Representative Ringstad
FROM: Representative Rick Uehling

SUBJECT: HB 529

You requested that | provide you with a synopsis

This bill creates a 25 percent discount
none now exists, on the purchase price
of under land disposal programs that are

industrial uses.

The discount only applies to the acquisition
to state land and may not be applied to

costs, and utility assessments.

The discount also can be applied to the
a sale restricted to veterans under AS 28.05.067.

In the Senate, SB 324 has been incorporated
omnibus land bill for the Title 38 rewrite.

purchase of

ANCHORACGE
DSTRICT12-SEATA
1634 INEAUCRVE

ALASKA
(907)274-4256

POLCHV
JNEAUALASKARIL
(107)465-482!

HB 529.

veterans, where
lands disposed
commercial or

surface rights
costs, road

land from

SB 375, the



WA BILL SHEFFIELD, GOVERNOR
3 UL J L= e J ‘L‘qm

DEPARTMENT OF NATURAL RESOURCES POUCHM

JUNEAU, ALASKA 99811
PHONE: 907-465-2400

OFFICE OF THE COMMISSIONER

Mr. John Geary

Representative Rick Uehling's Office
Pouch V

Juneau, Alaska 99811

In response to your request for information on HB 529 (veteran's
discount on land disposals), here are some comments.

A similar provision (SB 324 by V. Fischer) is being considered on the
Senate Resources Committee, for possible inclusion in SB 375 on land
disposals and management.

The Department estimates that about 25 percent of past land sales have
been to veterans. Assuming we offered 850 lots per year priced at
$10,000 per lot, lost revenues fj the State would be about $400,000.

We suggest that the committee consider repealing the existing veteran's
preference right statute, 3%.05.0(>7r This provides for a separate
auction restricted to veterans prior to offering the land at competitive
sale.

Sincerely,

Ned Farquh”™n:
Special Assistant
to the Commissioner

10-J9LH

SIR



§ 38.05.066

Alaska Statutes Supplement § 38.05.067

(c)  The director shall, for contracts under (a) or <0>of this section, set
for each sale the period for the payment of installments and the total
purchase price plus interest. The director, with the consent of the
commissioner, may also include in contracts under this section condi-
tions, limitations and terms which he considers necessary and proper
to protect the interest of the state. Violations of any provision of AS
38.05.005 — 38.05.370 or the terms of the contract of sale subject the
purchaser to appropriate administrative and legal action, including
but not limited to specific performance, foreclosure, ejectment, or other
legal remedies in accordance with applicable state law. (I, 3 art JVch
169 SLA 1959; am § 5ch 176 SLA 1978; am 85 26, 27 ch 85 SLA 1979;
am 88 17, 18 ch 113 SLA 1981)

Effect of amendments. — The 1978
anmendment rewrote this section.

The 1979 amendnent substituted the
language beginning "prevailing rale for
real estate nortgage loans" for "rate of not
less than five percent ayear" at the end of
the first sentence of subsection <), and in
subsection th', substituted "under the
procedures specified in AS 88.05.057 (lot-
tery dis s)" for "by lottery" in the first
se%ernepo?a?lﬂ)substite/rted "fg real estate
nortgage loans mede by the federal land
bank for the farm credit district for
Alaska" for "on similar land transactions"

tor, but in no case may it be below five per
cent ayear or above the current usury rate
as set by AS ‘15.45.101(b) and id)" in the
third sentence.

The 1981 amendment added "under AS
38.05.055” following "public auction" and
substituted "twenty" for “ten" preceding
"years" in the first sentence of subsection
(@. In subsection (b), the amendnent
deleted "the procedures specified in”
folloning "land sold under" and substi-
tuted "and under AS 38.05.078" for "(lot-
tery disposals)” preceding "shall require
the remainder” in the first sentence.

and deleted "as determined bv the direc-

Sec. 38.05.066. Preference to persons for fishery purposes.

Repealed by 34 ch 94 SLA 1980.
A  \Vos sO0>
Editor's notes. — The repealed section i - S Al Q i fy
derived from S 1 ch. 158, SLA 1908; § 1, “\NJ , . XjCvXQ_X-_

ch 74. SLA 1970.

See. 38.05.067. Veterans preference, (a) Except as provided in (g)
of this section, before offering to the general public any unoccupied
residential lands, the director shall offer the land at a restricted sale
at which only veterans may buy.

(b) The director shall not sell the lands under this section at less
than their fair appraised market value. The director shall make regu-
lations necessary to ensure that lands sold under this section are for
bona fide residential use and not for speculation.

(c) When not in conflict with this section, other provisions of AS
38.05.045 — 38.05.067 apply to sales under this section.

(d) In this section "veteran” means a person with 90 days or more of
active service in the armed forces of the United States who has been
honorably discharged.
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Public Lands 38.05.069

(e) [Effective July 1, 19841 This section does not apply to the sale
of state land under AS 38.04.020(g)(2) and AS 3S.09. (ii 4 art IV ch 169
SLA 1959; added by ch 102 SLA 1962; am ii 1ch 28 SLA 1963;amii 1ch
1 SLA 1968; am 8ii 28,29 ch 85 SLA 1979; am i 35ch 94 SLA 1980; am

88 19, 20 ch 113 SLA 1981; am ii 6 ch 103 SLA 1983).

Effect of amendments. — The 1979
armendment added "Except as provided in
(e) of this section” to the beginning of sub-
section (a) and added subsection tel.

The 1980 anendment substituted
"November 7,1975" for "a date six nur.ths
after the termination of hostilities
involving forces of the United States in
Viet Nam'" in paragraph (-11of former sub-
section id).

The 1981 amendment rewrote subsec-

38.04.020(gi(2>" for "AS 38.05.047(0" in
subsection tel.

The 1983 amendment, effective July 1,
1984. substituted the reference to AS
38.09 for references to AS 38.05.077 ard
38.05.078 in subsection lei.

Editor's notes. — Until July 1, 1984,
subsection tel reads as follows: "(el This
section does not apply to the sale of state
land under AS 38.04.020(Q)(2, AS
38.05.077. and 38.05.078."

tion (d and substituted "AS

Sec. 38.05.068. Forest Service permittees’ sales preference,
(a) Before offering to the public any land which is subject to a valid
existing United States Forest Service permit in effect on the day before
that land is tentatively approved for patent to the state, or which is
subject to a lease issued under AS 3S.05.087, the director shall offer the
land for sale to the permittee or his successor in title, if he can be found.

(b) When not in conflict with this section, other provisions of AS
38.05.045 — 38.05.069 apply to sales under this section.

(c) If the permit described in (a) of this section is for a recreational
cabin, recreational residence, nonrecreational residence, or a residence
of a community nature and the land is used for noncommercial resi-
dential or recreational purposes, the purchase price offered to a
permittee or his successor shall be an amount determined by the com-
missioner which is equal to the state money required to be spr.nt in
order to sell the land plus the cost of survey or resurvey, if the survey
or resurvey is made by the department or a contractor of the depart-
ment.

(d) Ifthe permit described in (a) of this section is for a use other than
a use listed in (c) of this section, the purchase price offered to a
permittee or his successor shall be not less than the appraised fair
market value of the land. (§ 1ch 26 SLA 1963; am S 39 ch 127 SLA
1974; am S§8 1, 2 ch 26 SLA 1979)

Effect of amendments. — The 1979 (a), deleted "at not less than its fair
amendment substituted “on the day before  appraised market value before offering to
that land is tentatively approved for pat-  the general public” fromthe end of subsec-
ent" for "in a state-selected area at (lie tion (a), added subsections (c) and (d).
time the area was patented"” in subsection

Sec. 38.05.069. Preference to persons for agricultural
purposes, la) If the director determines that the highest and best use

31
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STATE OF ALASKA 1984 LEGISLATIVE SESSION

FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL
Bill/Resolution No.: HB 529 Agency Affected: Natural Resources
Title: Veterans' discount on Program Category Affected:

state -Lana disposals NRMEC
Sponsor: Uehling et al BRU, Program or Subprograms) Affected:
Requestor: Land and Water Management__

Date of Request:

EXPENDITURES/REVENUES:  (Thousands of Dollars)
FY 84 FY "85 FY” 8b Fy 87
OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
<00 SUPPLIES
500 EQUIPVENT
600 UNO & STRUCTURES
700 GRANTS, CLAINB
800 MSCELLANEOLS
TOTAL OPERATING -0- -0 - -0 -

CAPITAL -0 - -0- -0 -
i REVENUE -0 - -0 - -0 -
FUNDING: (Thousands of Doll ars)
CENERAL ALND i
FECERAL AUNCS

OTHR 1

TOTAL -0 - -0 - -0 -
POSITIONS:

FULL-TIVE co- L wo- O
PART-TIVE 1
TEVRCRARY 1

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page for analysis

Prepared By: Sharon Barton Phone:
Division: Comm: ssioner's or tree Date:
Approved by Commissioner: n Date:
Agency: Department of Nacurai Kesources > 7

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Imrjacted Agency(ies)

FY 88 Fy 89
-0 - -0 -
-0 - -0 -
-0 - -0 -
-0 - -0 -
-0 - -0 -
465-2400
3-2-84

3-2-84

12/1/83
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Introduced: 1/20/84
Referred: Resources and

Finance
BY UEHLING, HAYES, RINGSTAD,
SZYMANSKI, FULLER, BARNES, WARD
IN THE HOUSE LISKA, FLOOD AND ABOCOD

HOUSE BILL NO. 529
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act establishing a veterans' discount on state
land disposals; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 38.05 is amended b} adding a new section to read:

Sec. 38.05.940. VETERANS' LAND DISCOUNT. (a) An eligible
veteran is entitled to a discount of 25 percent on the purchase price
of state land sold under this title and classified under AS 38.05.-
005 - 38.05.270 for a use other than commercial or industrial use.

(b) To be eligible for a discount under this section, a veteran
shall submit proof, as required by regulation, that the veteran

(1) is18 years of age or older on the date of sale;

(2) has been a state resident for a period of not I<is than
one year immediately preceding the date of sale;

(31 has pei'formed not less than 90 days of active service
in the armed forces of the United States; and

(4) has received an honorable discharge ora general dis-
charge under honorable conditions.

(c) A veteran is entitled to only one discount ur.der this sec-
tion during the veteran's lifetime.

(d) A discount under this section may be applied only to the
acquisition of surface rights to state land. A discount under this
section may not be applied to survey costs, road development costs,
utility assessments, or other costs that the commissioner determines

are reimbursable to the state.

-1- HB 529



(e)
chase of
* Sec. 2.
10.070(c).

HB 529

A discount under this section may be used toward the pur-
land offered at a restricted sale under AS 38.05.06/.

This Act takes effect immediately in accordance with AS 01.-



March 30, 1984

The Honorable Rick Uehling
Alaska State House

Pouch V

Juneau, AK 99811

Dear Representative Uehlingx

In past hearings on HB 529, you have requested information
on the department's administration of AS 38.05.067
(veteran's auction preference). I hope this letter answers
your questions.

Before 1979, the department's authority for offering
unoccupied land was restricted to competitive sale.

AS 38.05.069, originally passed in 1959 and amended in
subsequent years, required that the department offer
unoccupied residential lands at an auction restricted to
veterans before offering the land to the general public.

From an administrative standpoint, it was easy to comply

with this requirement. On the day fixed for the awuction of
residential lands, division personnel collected evidence of
a veteran's honorable discharge and would give that person a
colored bidder's card, as well as a white card given to all
potential bidders. During the first auction, only veterans
would be allowed to bid. Any parcels not sold to a veteran

would be offered to the general public immediately after the
veteran's sale.

In practice, this statute did not have a large impact on

State land sales. The major reason was that even at that
time, the department had little land considered proximate to
major population centers. In addition, because it was rare

to have funds available for survey, such lands as the State
did have were usually made available in large parcels not

immediately suitable for cesidential use. In the
residential auctions we did hold, about 50% of the parcels
would be awarded to veterans. It wa3 now common to auction
off large parcels to local land developers, who would, in

turn, subdivide the land and build roads and other
improvements to meet local government requirements.



The Honorable Rick Uehling -2 - March 30, 1984

Since 1979# the emphasis on State land programs has shifted.
The department no longer commonly offers large lots of land
at auction. The "residential” classification of land has
been incorporated into the "settlement" classification,
which also includes the old categories of "private
recreation.,” "industrial," and "commercial." Recent
emphasis has been to have the State subdivide the land, and,
preferably, to build roads and meet local subdivision
ordinances.

Our reason for suggesting repeal of AS 38.05.067 is that the
proposed veteran’'s discount of 25% of the purchase price
constitutes an immediate equity in the parcel. Past
experience with the discount programs indicates that the
"instant" equity serves to inflate the purchase price of
land proportionally.

Please feel free to contact me if you have additional
guestions.

Sincerely,

Ned Farquhar
Special Assistant
to the Commissioner

cc: Meg Hayes, SCDO
Sandra Schubert, Senate Resources
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STATE OF ALASKA

EQUEST
Bill/Resolution No.: CSHB 529 (FIN)
Title: Veterans Discount on State

Land Disposals
Sponsor:Uehling
Requestor: House Finance'
Dare of Request:

1984 LEGISLATIVE SESSION
FISCAL NOTE

| Revision Date: March 20, ]984 [
FISCAL DETAIL

Agency Affected: Natural Resources
Program Category Affected: NRVEC

BRU, Program or Subprograml!s) Affected:
Land and Water Management

EXPENDITURES/REVENUES: (Thousands of Dollars)
Fy 84"" Fy 85 Fr 86 FYy 87 'PYTS" Fy 89
OPERATING
100 PERSONAL SERVICES
200 TRAVE.
300 GONTRACTUAL
<® SUPPLIES
500 EQUIRVENT
600 LAND j, STRUCTURES
700 GRANTS, ALAIVB
800 MSCHLANEOLB
TOTAL OPERATING -0- -0- -~ -.0- -0-
| CAPITAL -0- -0- -0- -0- -0-
REVENUE r (.5) (.5) __(.5) (. 5) (.5)
FUNDING: (Thousands of Dol ars)
GENERAL ALND
FEOERAL. AUNCS
OHR
TOTAL -0- -0- -0- -0-
POSITIONS:
RULL-TIME
PART-TIME
TEVRCRARY
SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:
ANALYSIS: Attach a separate page for analysis
Prepared By: Ned__Farquhar Phone: 465-2400
Division: Commissioner's Office Date: March 20. 1984
Approved by Commissioner: ‘WiVA.yDate: March ?0. iqft4
HNoOnew: Natural Resources 1 T
Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) 12/1/83



DEPAFTMENT OF NATURAL RESOURCES
FISCAL BACKUP FOR HB 529 (Veterans' preference)
March 20, 1984

The Department estimates that about 25% of past land sales have been to
veterans. With offerings of 850 lots per year at $10,000 per lot, lost
revenues from a 25% discount for veterans would amount to about
$530,000/yr.

Elimination of AS 38.05.067 (veterans' auction preference) would have a
positive fiscal impact, by producing more auction bidding and revenue.
However, the Department is not able to quantify this impact.



Original sponsors* Uehling, Payee,
Ringstad, et al

IN THE HOUSE BY THE FINANCE COMMITTEE
CS FOB HOUSE BILL NO. 529 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled! "An Act establishing a veterans' discount on state
land disposals* and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 38.05 is amended by adding a new section to read:
Sec. 38.05.940, VETERANS' LAND DISCOUNT. (a) An eligible
o
veteran is entitled to a discount of 25 percent on the purchase price
of state land sold under this title and classified under AS 38.05.-
005 - 38.05.270 for a use other chan commercial or industrial use.
(b) To be eligible for a discount under this section, a veteran
shall submit proof, an required by regulation, tbat the veteran
(1) la 18 years of age or older on the date of sale*
(?) has been a state resident for a period of not less then

one year immediately preceding the date of sale*

-W
(3) has performed not less than 90 days of active ¢
in the armed forces of the United States* and
\% (4) has received an honorable discharge or a general dis-
mjSH .

charge under honorable conditions.
(c) A veteran is entitled to only one discount under this sec-

tion during the veteran's lifetime.
(d) A discount, under this section nay be applied only to the
acquisition of surface rights to state lacd. A discount wunder this
— %/e(ction may not be applied to survey costs, road developme.nt costs,
utility aaccsBtientc, or orher coats that the commissioner determines

are reimbursable tc the state.

-1 - CSHB 529 (Fin)
%
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Original

Sponsor:

Fcstinger

BY

THE FIUAHCE COMMITTEE

CS FOE. HOUSE BILL HO. 530 (Finance)

Il THE LEGISLATURE OF THE STATE OF ALASKA

THIRTEENTH LEGISLATURE - SECOWD SESSION

Act relating

IH TiUi HOUSE

For an Act entitled: "An.
amending
sions."

BE

A BILL

to xainor3 charged with feloniesj and

the <children's proceedings waiver provi-

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

Section

1

Sac.

AS 12.05

12.05.020,

SERIOUS FELOIIIES. (

with an

offense

cuted aa an adult.

(bj

person

is amended by udding a new section to read:

JURISDICTION OVER CERTAIN MINORS CHARGED WITH

a) A

parson 16 or 17 years

designated S3 an unclassifi

If the court has waived children's

under the age of 18 wunder AS A7.10.

prosecuted as sr. adult.

(c)

hearing

offense a

under

Unless ref

erred
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of this section.
(i>) A person subject to tha jurisdiction of the <court wunder
AS 12.05.U20 who is convicted of an offense that is not an wunclas-
sified felony, and tliat ia lesser than the offence for which chil-
dren’s court jurisdiction was waived, raay petition the court to dis-
pose of the offense under aS 47,10.080. The petition for disposition
under Ad 47.10.0S0 shall be filed with the court, with a copy to the
prosecutor, not less than 30 days before the tine sat for Imposition
jJE sentence. The petition Ghall state the reasons why disposition
under AS 47.10.0S0 is appropriate. The court shall hold a hearing on
the petition. The court nay order disposition under AS 47.10.080 if
the court finds that the petitioner has provei\, by a preponderance of
the evidence, that there is a substantial likelihood that the peti-
tioner can be successfully rehabilitated under the <children's court
sycten. In determining the Ilikelihood of successful rehabilitation
under <children's court proceedings, the <court shall consider the
factors set out in AS47.10.000(b), and comply with AS 47.10.060(c).
* Sec. 3. AS 12.55.125is amended by adding a new subsection to read:
(j) notwithstanding any other provision iu this section, a
parson convicted of a first felony offcnae while under the jurisdic-
tion of the court under AS 12.05.020 is not subject to the mandatory
minimum and presumptive sentences requiredfor first offenders.
* See. 4. AS 12.55.145is amended by adding a new subsection to read:
(£) If a person subject to the jurisdiction of the court under
AS 12.05.020 ia convicted of a felony offer.ae, the conviction is to be
considered a prior conviction for presumptive sentencing purposes in
subsequent offenses.
* Sec. 5. AS 12.80 is amended by adding a new section to read:

Sec. 12.80.060. CGIIFXiJAMEN? 0? CKRTAIiri MINORS. (a) A peraou 16

CSHB 530 (Fin)- -2 -
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or 17 years or age who is charged with an unclassified felony and who
ia held in custody shall be conlined in a facility for juvenile of-
fenders until addicted for, held to answer following a preliminary

hearing on, or charged by complaint or information following a waiver

of indictment for an unclassified felony offense. Following indict-
ment, preliminary hearing, or waiver of indictment the person, if
held in cuatody, shall be confined in a facility for adult offenders.

(i>) Except as provided in (a) of this section, a person under IS
years of age, who is held in custody for an offense that would be a
crime if committed by an adult, shall be confined to a facility for
juvenile offenders unless <children’s <court jurisdiction over the
person ban been waived under AS 47.10,060, and the person has been
indicted for, held to answer following a preliminary hearing on, or

charged by complaint or inrorwation following a waiver of indictment

for a faiouy offense. Following inoictnent, preliminary hearing, or
waiver of indictment, the person, if held in custody, shall be con-
fined to a facility for adult offenders.

(c) If a person under lo years of age v?ho is subject to

jurisdiction of the court under AS 1d.05.020 is <confined to custody
while awaiting sentencing, or is sentenced to a period of incarcera-
tion upon conviction, the person shall be committed to the custody of
the Department of Healtth and Social Serviced for confinement in a
correctional facility for adult offenders. The department shall
provide a person confined to custody in au adult facility under this
section with sleeping quarters that are separate from the sleeping
quarters for adult offenders until the person reaches 13 years of age.

Sec. b. AS 47.10.010(a) is amended to read:

(a) Except as otherwise provided in this chapter and AS 12.0

020, AS 12.55.007, and AS 12.30.050, proceedings [PROCUEDIHGS]

~3- CSiiB 530.(Fin)
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relating to a minor under 13 years of age residing or found in the
state are governed by thiu chapter i, EXCEPT AS OTHERWISE PROVIDED IU
THIS CiLAPTER,] when the court finds the minor

(1) to be a delinquent minor as a result of violating a
criminal law of the state or of a Municipality of Che state; or

(2) to be a child in need of aid as a result of

(A) the child being habitually absent from the child's
[HIS] horns or refusing to accept available care, or heving no
parent, guardian, custodian or relative caring or willing to care
for the child [HIM], including physical abandonment by

(i> both parents,
(ii) the surviving parent, or
(iii) orre parent if the other parent'srights and
responsibilities have been terminated under AS 47*10,030 or
voluntarily relinquishedj

(B) the child being in need of medical treatment to
cure, alleviate, or prevent [HIS] suffering substantial physical
harm, or mental hern as evidenced by failure to thrive, severe
anxiety, depression, withdrawal, or untoward aggressive behavior
or hostility coward others, and the [HIGJ parents of the child
are unwilling to provide the medical treaccent;

(C) the <child having suffered substantial physical
harn or if there is an imminent and substantial risk that the
child will suffer such ham as a result of the actions done by or
conditions created by the [iilS] parent, guardian or custodian of
the child or the failure of the IHIS] parent, guardian or custo-
dian of the child adequately to supervise the child [iilH]j

(D) the child having been sexually abused either by

the [HIS] parent, guardian or custodian of the child, or as a

CSHB 530(Fin) -4 -
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rci>alc or conditions <created by the [HIS] oarenc, guardian or

custodian or the child, or by the failure of the [HIS] parent,

guardian or custodian of. the child adequately to supervise the
child [HIii] ;

(E) the child committing delinquent acta as
of pressure, guidance, or approval from the [HIS] parents, guard-
ian or custodian of the child; [.]

<F) the child having suffered substantial physical
abuse or neglect as a result of <conditions created by the
[GUILD'S] parent, guardian or custodian of the child.

Sec. 7. AS 47.10.060 is repealed and reenacted to read;

See. 47.10.060. WAIVER 07 JURISDICTION. (a) Upon notion of the
prosecutor, and after a hearing, the <court shall waive children's
court jurisdiction ovor a person under 13 years of age if the court
finds, bayed upon the preponderance of the evidence,

(1) that there is probable cause 1o believe that the person
has eoumicted aa offense which would be a felony if committed by an
adultj sud

(2) that there is no substantial likelihood that the person

can £jc successfully rehabilitated under children's court proceedings.

(b) In determining the Ilikelihood of successful rehabilitati

under children's court proceedings, the court shall consider

(1) the seriousness of the offensej

(2) whether the offenseconstituted a substantial danger to
the public;

(3) whether the offense was cocoitted m an aggressive,
violent, premeditated, or willful manner;

(4) the parson's role in the commission of the offense;

(.5) whether the offense is part of arepetitive pattern of

-5 - CSHB 530(Pin)
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delinquent acts, even though previous ofl'enaes any have been less
serious;

(6) the age, maturity, intellectual capacity, educational
background, physical and aentnl health, and degree or criminal sophis-
tication of the person;

(7) the success of any previous attempts to rehabilitate
the person*

(8) the person's exhibited or expressed attitudes toward
\he victim of the crime, the authorities, society, and self;

(9) whether children's court Jurisdiction over the person
can be'retained long enough to allow for effective treatment or reha-
bilitation;

(10) tue treatment resources available wunder children's
court proceedings; and

(11) whether the protection of the community requires iso-

lation of the person beyond that afforded by Juveniles facilities.

(e> The court shall determine the weight to be given to each oi
the factors listed in (b) of this section and shall issue a written
decision. A finding that there is no substantial likelihood of suc-

cessful rehabilitation of the person under children's court proceed-
ing may be based on any one or a combination of the factors. If the

court waives children's court jurisdiction over a person, the court

shall order the children's <court proceeding closed end th*» person
shall then be prosecuted as an adult.
(ch) In this 3eccion, "waive children's court jurisdiction" Cleans

to order the transfer of a case from a court having jurisdiction over
a person who waa a minor at the tine o0of the offense to a court that
would have had jurisdiction if the person had been an adult at the

tine oi the offense. A waiver of children's court Jurisdiction

CSHB 530(Fin) -6 -
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July 22, 1983

- i " ! R
The Honorable Bill Sheffield
Governor B ST
State of Alaska .
Pouch A g feo Mg -
< Comi & "e:
Juneau, Alaska 99811 0004g)
* ey-p* i
Re: SCS CSHD 109 (HESS) am S -
waiver of children’s
proceedings for felonies
Our file? 383-108-83
Dear Governor Sheffield:

As Emil Notti requested on your behalf, we have re-
viewed SCS CSHB 109(HESS) am S, which is commonly referred to as
a "juvenile waiver"” bill. The bill provides that a person 16 or-
17 years of age who is charged with an unclassified felony must
be tried as an adilt. It also alters the legal strndard for

deciding whether a juvenile offender <charged with any other
felony offense should be handled in juvenile court or whether
the court should "waive" its juvenile jurisdiction in favor of
har. ing the case in adult court.

The criminal division of the Department of Law has
been seeking changes in the existing juvenile waiver Ilaw for
several years, and testified in favor of HB 109 throughout the

committee, process during this last legislative session.5
However, last minute Senate amendments have so seriously flawed r
the bill that we are compelled to advise you to veto it. d I-
‘e MOV VR toff s> .
To understand the problems in the bill which require a

veto, it is necessary to briefly review its legislative history.
Early this legislative session, H3 109 and SB 127 were intro-
duced to amend existing laws relating to juvenile waiver. Based

on several years of first-hand experience by state prosecutors, «yv-
the criminal division of the Department of Law suggested numer-
ous changes in both bills during testimony before legislative
committees. Most of the suggestions were adopted in committee
substitutes for both HD 109 and SB 127.

By late April, the portions of 113 109 and SB 127 which
dealt with juvenile waiver were virtually identical. Both con-
tained provisions requiring an "automatic" waiver of juveniles
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aged 16 or 17 who were charged with serious felony offenses.
Both also altered the legal standard for waiver to make it
easier for the prosecution to obtain a discretionary judicial
waiver of offenders who were not automatically waived.

The major difference in the two bills was that
CSHB 109(Jud) automatically waived juveniles charged with both
unclassified 1/ and class A felonies, 2/ while CSSB 127 (Jud)
automatically waived only those charged with unclassified
felonies. The House bill also provided that a juvenile offender
tried in adult court would be sentenced as an adult, even if
convicted of an offense less serious than the one originally
charged. The Senate version allowed a person convicted of a
class A, or less serious, offense to petition the court to
return him to juvenile court for disposition rather than to be
sentenced as an adult. enm

CSHB 109 (Jud) was passed by the House on April 29,

1983. On reconsideration the next day, the bill was amended to
come closer to the Senate version and provided that a juvenile
offender convicted in adult court of only a lesser included
offense, other than an unclassified or class A felony, must be
."sentenced" (the proper term would be "disposed of") as a delin-
guent minor in juvenile court. H. Jour, at 1109-1110 and
1133-1135.

On June 25, 'one day before adjournment, the Senate
Health, Education, and Social Services Committee recommended a
committee substitute for CSHB 109 (Jud) am which radically
altered crucial portions of the bill, and which disregarded com-
parable provisions in CSSB 127(Jud). The Senate HESS committee
substitute provided automatic waiver only for those persons aged
16 or 17 who were charged with unclassified offenses, and re-

quired a return to juvenile court for "sentencing"” of an
offender who was ultimately convicted of an offense less serious
than an unclassified felony. The Senate HESS committee substi-

tute also required a discretionarily waived juvenile offender
who was convicted in adult court and sentenced to a period of

incarceration to be confined to a juvenile facility until age
18. Other language in the bill continued to require that
1/ Unclassified felonies include murder in the first degree,

murder in the second degree, kidnapping, sexual assault in the
first degree and misconduct involving controlled substances in
the first degree.

2/ Class A felonies include manslaughter, assault in the first
degree, robbery in the first degree, arson in the first degree,
escape in the first degree, solicitation (to commit an unclassi-
fied offense), and misconduct involving controlled substances in
the second degree.
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juvenile offenders held in custody following either an automatic
or discretionary waiver be transferred to adult facilities wupon
indictment.

The HESS committee substitute was the result of a

thirteen minute committee meeting held on June 24, 1983. Ho
testimony was taken during the hearing. Since the Department of
Lav; was not notified of the meeting, no representative from the
department was present. Referral of the HESS committee version
of the bill to the Senate Judiciary and Finance committees was
waived, and the bill was considered by the Senate on June 26,
the final day of the session. Section 7 of the bill, dealing

with confinement of minors, was amended on the floor to provide
that juvenile offenders automatically waived to adult court must

be held in juvenile facilities wuntil convicted. The section
dealing with discretionarily waived offenders was not amended.
SCS C31IB 109 (HESS) , as amended, was then adopted. S. Jour.
1555-57, 1578-79. The House concurred in these amendments on
the same day. H. Jour, at 2106-21009.
S «

The Senate HESS committee substitute and the amend-
ments made on the floor so altered the original intent and pro-
cedures included in the bill that its enactment into lav/ would
weaken rather than improve the lav/3 relating to juvenile waiver.
eIn addition, in its present form, SCS CSHB 109 (HESS) am S-

‘contains insurmountable equal protection and due process prob-
lems and procedures that do not make sense.

The most serious problem in the bill is a procedural
scheme v/hichdenies equal treatment under the law to persons who
have been convicted of identical offenses. As previously noted,
the bill automatically waives juvenile offenders charged with
unclassified felonies to adult court. Under the bill, if an
offender charged with an unclassified felony is convicted of a
lesser included offense, such as a class A felony, he must be
transferred back to juvenile court for "sentencing"
(disposition). However, a juvenile Charged with a <class A
felony v/ho is discretionarily waived after a hearing, and is
convicted in adult court of the class A felony, must be sen-
tenced asan adult. There is no provision authorizing the court
to transfer the discretionarily waived person back to juvenile
court, and there is no provision allowing the adult court to
retain jurisdiction over an automatically waived offender con-
victed of an A felony, regardless of the nature of the crime or
the lack c¢cf rehabilitative potential of the offender.

What this means is, for example, that an offender who
is waived into adult court because he is <charged with first-
degree murder, but who is wultimately convicted for the lesser
offense of manslaughter, a cliss A felony, must be treated as a
juvenile. He will spend two or at most three years in a
juvenile facility and then must be released. But an offender
who was originally charged with manslaughter, because the facts
of the killing did not justify a murder charge, and v/ho was
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x/aived into adult court and convicted, will bo sentenced as an
adult, and faces up to 20 years in prison. Thus, two offenders,
both convicted of manslaughter, v/ill receive vastly unequal
treatment. One who was automextically waived because there were
good reasons to believe that a more sericus offense was com-
mitted, will go back to juvenile court for disposition. The
other who was discretionarily v/aived for a less serious offense
will be treated and sentenced as an adult. This result cannot
be justified on any legal, logical, or public policy grounds.

A second major problem with the bill is found in sec-

tion 7, which now provides that a juvenile offender v/ho is dis-
cretionarily waived to adult court must be transferred from a

juvenile facility to an adult jail at the time of the waiver
until after trial, but requires that the offender then be
returned tc a juvenile facility wupon conviction to serve his
sentence until he reaches the age of 13.

The confinement of persons v/ho have been tried, con-
victed, and sentenced as adults x/ith juvenile offenders is

directly contrary to one of the primary purposes of the bill,
which was to remove hardened or wuntreatable juveniles from
treatment programs designed for younger, less sophisticated,
children. Older offenders convicted of murder, Kkidnapping or
forcible rape should not be confined with youngsters v/ho have
committed minor property offenses or are having disciplinary
problems.

At the recommendation of the Department of Health and
Social Services, divisions of corrections and family and youth

services, both bills originally provided that a juvenile,
offender v/ould be held in a juvenile facility until x/aived and
indicted for a felony offense. At that point the person v/ould
be transferred to an adult facility, x/here he would ax/ait trial
and serve his sentence if convicted. This procedure is the one
fcllox/ed under present lax/ and makes g:>od policy sense.
Shuffling a young defendant back and forth b*tx/een juvenile and
adult facilities makes no sense at all. Additionally, nox/ that

the division of corrections is a state agency independent of the
Department of Health and Social Services, the transfer of an
offender from a juvenile to an adult facility would require a
transfer from the custody of one department to another, and then
back again.

Another legal problem arises because the Senate
changed the House version of the bill to provide that the only
juveniles to be automatically x/aived were those convicted of
unclassified felonies. The Senate did so, hox/ever, x/ithout
changing the title, which describes: "An act relating to per-
sons 16 or 17 years of age who are charged x/ith unclassified or
class A felonies? . As you know, Rule 41(b) of the

Uniform Rules of the Alaska State Legislature prohibits a change
in the title of a bill which originated in the other house. In
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order to get around this rule, the Senate added subsection
AS 12.05.020(b), which states that a person 16 or 17 years of
age who is charged with a class A felony is subject to juvenile
court jurisdiction. This was done so that the bill would
"relate to" persons charged with class A felonies, as the title
requires.

However, the addition of the language now contained in
subsection AG 12.05.020(b) means that a juvenile court adjudica-
tion of delinquency for a class A felony v/ould constitute a
"prior conviction" for presumptive sentencing purposes on subse-

quent adult offenses. See, section AS 12.55.145. This result
was probably not intended and the policy implications not con-
sidered. Juvenile court adjudications have never been treated
as "prior convictions,” and that treatment is probably inconsis-

tent with the whole concept of the juvenile justice system.

Enactment of this bill into law would actually leave
prosecutors less able to effectively prosecute juvenile
offenders v/ho have committed serious felony offenses. Those
indicted for the most serious offenses such as murder, sexual
assault in the first degree (forcible rape), or Kkidnapping,
would be automatically returned to juvenile court for disposi-
tion if convicted of a lesser, but still serious, offense.
Currently, it is difficult to obtain waiver of a juvenile-
offender. But once waiver is obtained wunder the present law,
the offender stays in adult court, even if convicted of a lesser
offense such as manslaughter or attempted sexual assault. Under
this bill, if a prosecutor believes that a 17 year old offender
has committed murder, he must <choose between charging the
offender with murder, and risking the person's automatic return
to juvenile <court if he is convicted for manslaughter, or
charging him only v/ith manslaughter so that he may be sentenced
in adult court if <convicted. Both of these alternatives are

unacceptable.

eBecause the bill denies equal treatment under the law
to persons convicted of identical offenses, because the provi-
sions regulating the place of confinement of juvenile offenders
are illogical, and because the bill would render prosecutors
less able to effectively deal v/ith 15 and 17 year olds charged
with the most serious and violent felonies, CSC CSHB 10S(I!'ESS)
am S should be vetoed. \-le have attached a draft veto message
for your consideration.

Sincerely,

Norman C. Gorsuch
Attorney General

1JCG: GAH: gb
Enclosure
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AMENDMENT
Offered in the HOUSE By Uehling

TO: CSHB 530 (Judiciary)

Page 3, lines 23 26, delete _the Ilast sentence of subsection (c) and

insert in its place:
"A person confined to custody in an adult facility under this section
, shall be assigned by the department to separate quarters so that the
person cannot communicate with or view or be viewed by adult prisoners
before the person's 18th birthday. A person confined to custody in a
juvenile facility under this section shall be assigned by the depart-
ment to separate quarters so that the person cannot communicate with
or view or be viewed by juvenile detainees over whom the jurisdiction
of the court has not been waived under AS 47.10.060 and who are not

confined under (a) of this section.”

-1- 3/71/84
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FISCAL NOTE
CS for House Bill No. 530

Page 2

ANALYSIS

A.

Assumptions:

Based on FY 1982 Juvenile arrest data and the Department of Law's
estimate that 25-35 juveniles per year will be waived into Adult

Court, it is estimated that 46.5 additional beds will be needed by
the Adult Corrections Agency if CS for H.B. No. 530 is enacted. A

detail of this estimate is given in Attachment 1. It is noted that
the estimated sentence length for most offenses have been revised
downward from the fiscal note on the original bill. Additional

information was compiled since that writing indicating that juveniles
waived under existing statutes received significantly lower sentences
than adults, with the exception of murder.

This legislation will have an additional fiscal impact not addressed
in this fiscal note as a result of Section 4. This section will
require that prior felony offenses as a juvenile be considered for
presumptive sentencing purposes for subsequent felony offenses.
Presumptive sentences for second felony convictions carry
significantly longer sentences than for first offenses. It is
assumed that a number of the juveniles waived as adults will commit
subsequent felony crimes. Four or five of these cases per year could
result in the long term need for 20 additional beds. Since there is
no accurate measurement for this secondary impact, it is not
specifically identified in the financial impact of this fiscal note.

Program Summary:

1. In FY85, funds would be required to begin planning and design
for construction of medium security beds. Because of the
serious nature of the offenses, however, it is assumed that a
significant number of the offenders would spend some time in a
maximum security setting. Capital costs for medium/maximum
security beds are estimated to be $137,500 per bed.

46.5 beds @ $137,500 = $6,393,750

2. Full operating costs would not occur until FY87. It is estimated
that nineteen (19) positions will be required to provide
security and support for these beds: One (1) Correctional
Officer 111, sixteen (16) Correctional Officers Il and two (2)
Probation Officers |11. Costs for these positions will occur in
FY87, the anticipated opening date for the new beds.
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Estimated costs are as follows:

100 Personal Services $ 993,900
200 Travel 4,600
300 Contractual Services 162,800
400 Commodities 182,100
500 Equipment 6,400
700 Inmate Gratuities 20,000
Total $1,369,800

Operating cost for FY85 and FY86 are for inmate cost of food,
clothing, medical, etc., for the estimated persons coming into
existing facilities before the new beds can be completed

Inflation of 6% for all expenditure object groups was assumed
for subsequent fiscal years.



Attachment 1

Presumptive Estimated Average Sentence
Estimated Sentence or for 16 and 17 Year Actual Time to Serve
Annual Frequency of Conviction Mandatory Minimum Olds Convicted as Adults With Credit for Good Time

Automatic Waiver

Unclassified felonies

2 murder |1 20 years 20 years* 2 x 15.0 = 30.0 years
1 murder 11 5 years 5 years* 1 x3.75= 3.75 years
1 sexual assault 1st 10 years 3 years 1 x2.25= 2.25 years
(vlith firearm)
5 sexual assault 1st 8 years 3 years 3 x2.25= 6.75
(without firearm) 2 probation
Judicial Waiver
2 Class A felonies 7 years 2 years 1x 1.5 = 1.5 years
(with firearm) 1 probation
3 Class A felonies 5 years 1 year 2 x .75 = 1.5 years
(without firearm) 1 probation
Non-presumptive
Range
2 Class B felonies 0-10 years 1 year 1 x .75 = .75
1 probation
TOTAL: 46.5 person-years

*Mandatory minimum sentences are used for purposes of this fiscal note. This fugure may be low based
on two convictions for murder of waived juveniles in the past two years. Each of the juveniles
received the maximum sentence of 99 years.
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FISCAL NOTE ANALYSIS

CSHB350

Public Defender Agency Page 2 of 3
March 19, 1984

This bill provides that persons 16 or 17 years of age who are
charged with unclassified felonies will be prosecuted as adults.
The waiver to aduit court is automatic; there is no need for a
hearing in juvenile court prior to the waiver.

The Department of Law estimates "that approximately 25-35 persons

a year will be waived into adult court under this bill. This
figure includes those persons who are now waived, in the judge's
discretion, under existing standards. It is estimated that

10-15 additional felony prosecutions will be required to implement
this bill." The Department of Law has stated that it will need

an additional full-time attorney to handle this load of new adult
cases.

Unclassified felonies are the most serious cases and time con-
suming cases that this Agency handles, and transferring them

into the more adversarial adult justice system will require a
great deal of additional attorney time. Thus, if this bill is
enacted, one full-time Assistant Public Defender will be needed.

FISCAL ANALYSIS
(One full-time Attorney IV in the Third District, Anchorage)
1st Year (FY85)
Personal Services 67.9
Travel 5.0

Contractual

Communications 2.0

Experts 6.0 8.0
Commodities

O ffice Supplies 1.0

Law Library 2.0 3.0
Equipment (One Time) 1.5

Total 85.4
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Amount
This full-time Attorney IV position will be
needed to handle the estimated 10 to 15 additional
serious felony cases that will result from
enactment of the juvenile waiver bill. The
full working level of Attorney will be required
because those cases to be tried will be unclassified
5 000 felonies, which are the most serious criminal
8.000 offenses.
3, COO
1, 500
85,413
Dept, of Administration
Due Process
Public Defender Aqgency Pnge 3 of 3
Third Judicial District Revised Dnte
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Fiscal Note February 29, 1984

Analysis
CSHB 530 (Judiciary) page 2 of 4

This bill provides that persons 16 or 17 years of age who
are charged with unclassified felonies will be prosecuted as
adults. The bill makes the waiver of these persons from

juveniles to adult court automatic; there is no need for a
hearing in juvenile court prior to the waiver.

Juveniles of any age charged with felony offenses below
unclassified felonies may be waived to adult court upon motion
the prosecutor and after a hearing in juvenile court..

It is estimated that approximately 25 - 35 persons a year
will be waived into adult court under this bill. This figure
includes those persons who are now waived, in the judge's
discretion, under existing standards. It is estimated that 10

15 additional felony prosecutions will be required to implement
this bill. Additionally, the bill provides that if an offender

is ultimately convicted of a lesser offense which is not an
unclassified felony, the offender may be transferred back to
juvenile court, at the court's discretion, after a hearing to

by

determine if there is a substantial likelihood that the offender

can be successfully rehabilitated under the children's court
system.

Because we anticipate an increase in the number of serious

felonies to be prosecuted, and because defense counsel can be

expected to seek to transfer offenders back to children's court

whenever prosecution results in a conviction for a lesser
offense, precipitating a motion practice to retain adult
jurisdiction on the part of state prosecutors, the addition of
one full time prosecutor will be necessary if the bill is

enacted.



Page 3 of A

FISCAL ANALYSIS - CSHB 530 (Judiciary)
The bill will require the addition of one full-time

Attorney IV prosecutor in the Third Judicial District in
Anchorage. Costs beyond FY 85 include a 61 annual inflation

factor.

1st Year (FY 85)

AlV (PFT)

Personal Services ' “6775
Travel 5.0
Contractual

Communications & Copying 4.8

Witness Fees 3.2
Commodities

O ffice Supplies 1.8

Library Materials. 1.2
Commodities - sing le time

New Position Supplies 1.5
Equipment - single time

New Position Equipment 1.5

Total 86 .5
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ALASKA BAR ASSOCIATION

FAMILY LAW

SECTION

P.O. BOX 279, ANCHORAGE, ALASKA 99510, (907) 272-7469
April 5, 1984

TO: All Members of the House Finance Committee
FROM: The Alaska Bar Association Family Law Section
SUBJECT: CSHB 330

The Family Law Section of the Alaska Bar Association
has met to review and consider the impact of several bills
presently pending legislative action. Among these is
CSHB 530 which would remove jurisdiction over unclassified

felonies
juvenile

waiver of

committed by minors 16 and 17 years of age from
court and also revise other'provisions regarding
jurisdiction.

The consensus opinion of Section members -reviewing
this bill was that mandatory transfer of jurisdiction over "
all unclassified felonies is an unneeded over-reaction to
the deficiencies of the present system. There was concern

expressed

that this remedy merely transfers the problems

of punishment and treatment:of these offenders to another
system which may be ill-equiped to meet the demands. We
feel that more data is needed on the statewide experience

with the
absolute

The

use or disuse of waiver to determine whether such . ....
measures are justified.

provisions of proposed.AS.12.55.007 raised a number

of concerns.- This section creates an awkward system of
potentially two waiver hearings for minors who are waived

under AS

47.10.'060 and then convicted of a lesser included

offense which is less than an unclassified felony. We

seriously

guestion the wisdom of such an approach when

unamendability to juvenile treatment has already been
determined at the initial waiver hearing.

Other aspects of the bill are quite laudable. We
support the revisions of AS 47.10.Q60 which, more clearly

enunciate

the criteria for waiver. We also support the

provisions for housing minors waived to adult status in

separate

guarters from ad.ults until they reach age 18

Chairman
718 Barrow

Anchorage 99501
276-6844 or 276-6945



Department of Corrections
Prisoner Profile

The attached pages present a profile of the 1832 prisoners under jurisdiction of
the Department of Corrections. 1195 (66%) of these inmates are incarcerated for

felony offenses and will be serving terms ranging from five to fifteen years.
The remaining 637 (34%) will be serving shorter terms ranging from one day to
two years. 787 (42%) are incarcerated for offenses against persons.

Between March 1 and March 17, Alaska's prisoner population grew at an alarming
rate. This growth was in the Northern and Central regions and was caused by
misdemeanant Driving While Intoxicated arrests. Local police departments and
the Alaska State Troopers are arresting and booking these persons into the
state's jails and the system is being bogged down. Most of the persons are
unsentenced and will be returning to serve an average of 4.5 days for the first
offense and 30.5 days for the second or greater offense.

Recommendations
Two changes in the existing statutes should be pursued.
Good Time Provisions

Prisoners should earn one day of good time for every two days served. As
you are aware, they currently receive one day for each three served.
Concurrent with this amendment, prisoners should receive one for one while
on furlough or other non-institutional settings. Both of these changes
would afford us better incentives for inmate behavior and favorable impact
the amount of future bed space the State would need to provide in the
1990's.

Emergency Overcrowding Release

Until such time as additional space is on line we will probable by required
to utilize a "safety valve" system. The current plan is clumsy and
difficult to administer, requiring the efforts of the Department, Parole
Board and Governor. I am confident that, as a departmental responsibility,
we could have a release program that increases the number of actual
releases without increasing the public's risk.

While we have considered more radical statutory amendments (i.e., repeal of
presumptive sentencing, repealing all State misdemeanors) we do not believe we
can realistically expect the Administration or Legislature to support such
proposals. During the remainder of this calendar year; however, we should be
able to identify more options for the Legislature to consider in reducing prison
populations.



Between 3/1 and 3/17, we have increased our population by 101 persons,

3/1/84 3/17/84 +
M- U 8 13 + 5
F- U 31 34 + 3
M- S 23 23
F- S 131 131
193 201 + 8
Northerni Region
3/1/84 3/17/84 +
M- U 33 60 +27
F- U 69 70 + 1
M» S 59 55 - 4
F- S 59 . 78 +19
220 263 +43
Central Region
3/1/84 3/17/84 +
M- U 35 71 +36
F- U 257 245 - _12
M- S 110 115 + 5
F- S 647 668 +21
1,049 1,099 +50
M = Misdemeanant
F = Felon
U = Unsentenced
S = Sentenced

BRBR/'WOrl — — — M W W1 — BWWi1WMPW~—- PIWMCTHWWHBWI



Alaska Department of Corrections

Unclassified (20 - 99 yr.)
Unclassified (5 - 99 yr.)
A- F

- F
- F
M

w>0w

- M
OoMVIS
Probation/Parole Violations
Other

TOTAL

M = Misdemeanant
F = Felon

U = Unsentenced
S = Sentenced

Prisoner Profile
Summary of Levels

(3/15/84)
Sentenced
New Code OTd Code
44 23
83 27
292 58
188 12
200 1
102 1
16
99
147
56
1,227 122

Unsentenced
New Code

25
12
85
65
80
76
15
29
34
62

483

TOTAL

92
122
435
265
281
179

31
128
181
118

1,832



Alaska Department of Corrections
Prisoner Profile
Crime Classifications
(3/15/84)

Sentenced Unsentenced
In State FBP
New Code OTcT Code New Code OIld Code New Code

Attempts and Solicitations

B-Felony 11 1
B-Misdemeanor 4
TOTAL 11 5
Offenses Against Persons
Unclass (20 - 99 yr.) 20 1 24 22 25
Unclass (5 - 99 yr.) 26 3 42 24 8
A- F 261 16 20 42 78
B- F 56 3 3 5 18
C- F 61 1 12
A- M 56. 44
TOTAL T 8° 23 TO" ' 93 185
Offenses Aga.nst Property
A- F 1 1
B - F 75 2 1 .2
C- F 115 1
A- M 25 1
B- M 10
TOTAL 226 ~r “IT ~r
Offenses Against Family
A- M
TOTAL
Offenses Against Public Order
A F 2 1 1
B F 15 3 2
C F 12 1 6
A M 4 2
B M 5 4
TOTAL 38 15

Page 1



Sentenced

_In State

New Code-

Offenses Against Public Health and Decency

B - F

C- F

B - M
TOTAL

Drugs

Unclass (5 = 99)

T

Traffic

OMVI's

Alcohol

City Ordinances

Fish & Game

Federal

FSJ/FJA/COC

Fugitive

Juvenile Detention

Probation/Parole Violations
TOTAL

OVERALL TOTALS

Summary
Sentenced - Instate
Sentenced - FBP
Unsentenced

TOTAL

M = Misdemeanant
F = Felon

U = Unsentenced
S = Sentenced

1,152
197
483

1.832"

2

1
1

4

15
22

16
68

33
99

W N Nwy

144
T w

77T27

31d Code

FBP
New Code

Old Code

'Unsentenced

New Code

29

10

25

11

34

~T23

~48T
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HOUSE BILL 530

"An Act relating to per >ons 16 or 17 years of age who are charged with
unclassified or class A felonies; and amending the children's

proceedings waiver provisions."

This Bill would make several change” in the manner of dealing with,
juveniles accused of felony offenses. It would:

1) Require prosecution within the adult criminal system of
16 and 17 year old juveniles accused of unclassified or
class A felonies;

2) Change the standard for judicially waiving juveniles v/ho
would not be subject to automatic exclusion from juvenile
jurisdiction, and define factors which the court must
consider in making waiver decisions; and

3) Define sentencing and confinement procedures relating to
juveniles who are waived to adult juri ion.

PROBLEMS ADDRESSED BY THE BILL

Recent highly publicized and unpopular court ns regarding
specific juveniles who have committed violent crimes ere not waived
to adult jurisdiction have led to a misperception part of some
segments of the public. Many have concluded from these isolated cases

that juvenile crime, particularly violent juvenile crime, is widespread
and increasing and that the existing waiver mechanism and the juvenile
justice system as a whole are ineffective. The further conclusion has
been reached that wholesale changes are necessary. The facts, however,
do not substantiate these conclusions.

Juvenile crime, as measured by arrests, decreased by 15.8% during the
most recent period for which data is available, 1982. This is below
even 1979 in absolute numbers and represents a significant decrease in
the rate of arrest since the juvenile population lias risen by nearly
twenty thousand youthsor 15%. There has, unfortunately, been an
increase in the numbers of juveniles arrested for the most highly
publicized violent crime - murder. However, these arrests compri; = only
slightly more than one tenth of one percentof the total numoer of
juvenile arrests, and are not indicative of the extent and nature of
juvenile crime. They nonetheless receive the most media attention and
guide public opinion.

In general juvenile crime may be characterized as property crime -
simple thefts account for nearly one third or 28% of juvenile arrests.

Liguor law violations result in 26% of all juvenile arrests. Although
arrest data is the most comprehensive data available to represent the
extent of crime, limitations of these data and some general research

findings about juvenile crime must be kept in mind when drawing
conclusions from arrest data. First, arrestdata do not accurately
represent tie number of crimes committed since more than one person may
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be arrested for a single crime. For instance, if three persons
burglarize a store and are arrested, the arrest data seem to indicate
that three separate burglaries occurred although only one crime was
committed. Second, juveniles tend to commit crimes in groups while
adults tend to commit crimes alone. Thus, juvenile arrests seem to
indicate a disproportionate number of crimes when in fact they represent
a smaller number of crimes but a disproportionate number of
participants. Last, juveniles tend to be arrested more frequently than
are adults. Juveniles are less sophisticated and are more likely to be
caught committing crimes and there is a greater tendency of Ilaw
enforcement personnel to arrest juveniles.

The public misperception in Alaska follows a national trend which has
been reflected in legislation in a number of states to lower the age of
criminal responsibility and/or enact broad waiver laws which bring large
numbers of juveniles wunder the jurisdiction of the adult criminal
system. These approaches have begun to be discredited recently as there
has been an increasing understanding of the fact that those juveniles
who have committed violent crimes or have repeatedly committed serious
offenses are extremely small in number. National studies have concluded
that the most cost effective and efficient approach is to carefully ard
selectively identify those juveniles and treat them differentially from
the vast majority of youth.

The existing judicial waiver mechanism in Alaska has been more
thoughtfully criticized, primarily by prosecutors, as one which makes
waiver of juveniles to the adult system difficult to achieve. Although
this criticism is not entirely justified, the existing mechanism does
have a standard of proof which is inadequately defined and therefore
open to broad interpretation. In addition, the court is not required to
consider specifically defined factors in making waiver determinations.
Thus, little guidance is given to the court on the basis for making
waiver decisions. Despite the shortcomings of the existing waiver
mechanism, fourteen of fifteen waivers attempted from 1979 through 1982
were granted. Waived juveniles were charged with offenses ranging from
Murder (3), to Sexual Assault (3), to Burglary (5) to Criminal Mischief

(1).

AUTOMATIC WAIVER

House Bill 530 would Institute an automatic or legislative waiver of
certain juveniles based on age and the offense alleged. Under the
provisions of the Bill, the only method for dealing with juveniles 16

and 17 years of age who are accused of unclassified or class A felonies
would be through criminal proceedings under the adult jurisdiction of
the Superior Court. Any such youth suspected by police of having
committed an unclassified or class A felony would be subject to arrest,
prosecution, and pretrial confinement in precisely the same way as would
an adult.
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Automatic or legislative waiver mechanisms can be effective in
identifying youths who cannot be adequately dealt with in the juvenile
justice system. However, because such mechanisms as those proposed in
HB 530 are essentially unreviewable, irreversible, and carry

consequences of extreme significance to both the individual youth and
society, they should be very narrowly applied.

The Department of Health and Social Services opposes the inclusion of
class A felony offenses within the category requiring automatic waiver.
Inclusion of these offenses makes the category of automatically waivable
offenses too broad and would require the waiver of a number of juveniles
who could be effectively <controlled and rehabilitated within the

juvenile justice system. Narrowing the category to include only
unclassified felonies is preferable for several reasons: 1) it would be
more economical - the fiscal impact of the bill would be reduced; 2)

though serious in nature, class A felony offenses also include offenses
which differ significantly from unclassified offenses in the degree of
violence or harm done to victims; and 3) the strengthened judicial
waiver mechanism proposed in HB 530 would allow for adequate protection
of the public by selectively identifying those juveniles accused of
class A felonies who should be dealt ith in the adult criminal system.
The strengthened judicial waiver wcuxd allow for differentiation among
juveniles based on the actual seriousness of the offense and prior
behavior of the youth, rather than relying solely on the classification
of offenses and age of the juvenile. Those juveniles who do not present
a danger to the public could be retained within the juvenile justice,
system.

JUDICIAL WAIVER
Change in Standard

In addition to instituting an automatic waiver, HH 530 would
significantly alter the existing judicial waiver mechanism. The
existing judicial waiver mechanism would be strengthened by a change in
the standard necessary for making waiver determinations under the
provisions of HB 530. The court would be required to find only that
there is no substantial likelihood that a juvenile could be successfully
rehabilitated under children’'s court proceedings. The standard of proof
required would be a preponderance of the evidence.

Factors Establishing Likelihood of Rehabilitation

The Bill also establishes nine (9) specific factors which must be
considered by the court in determining the probability of a juvenile's
success or rehabilitation under juvenile court jurisdiction. Although

these factors relate in large part to the specific offense alleged and
the circumstances surrounding the offense, they also include factors
relating to the individual juvenile including age, maturity, the outcome
of previous attempts to rehabilitate the juvenile, the adequacy of time
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available to the children's court to allow for rehabilitation and the
resources for treatment of a juvenile under juvenile court jurisdiction.

The Department recommends that other factors which have a significant
bearing on the likelihood of a juvenile's rehabilitation be considered
as well. These are:

1) the physical and mental health of thejuvenile;
2) his or her intellectual capacity;
3) the alleged role of the juvenile in the offense; and

4) the attitudes exhibited and expressedby the juvenile
toward authorities, society, the victim or victims if
any, and him or herself.

Failure to require consideration of such factors as these would allow
decisions about the likelihood of rehabilitation of juveniles to be made
without consideration of some of the most important factors contributing
to the success or failure of rehabilitative efforts.

SENTENCING OF WAIVED JUVENILES
Referral For Juvenile Disposition
Under the provisions of HB 530, 16 and 17 vyear old juveniles

automatically waived to adult jurisdiction would be sentenced within the
adult system unless they were convicted of a lesser included offense

that was not an automatically waivable offense. In such cases the
juveniles would be referred to juvenile court jurisdiction for
disposition. This provision is intended to guard against error and

preclude discriminatory or punitive overcharging by prosecutors in order
to make certain juveniles subject to the more stringent sanctions of the
adult system.

An alternative and preferable approach to providing these safeguards
would be to allow a discretionary "transfer back” to juvenile court
jurisdiction based on a hearing applying the same standard of
"likelihood of successful rehabilitation" used in making judicial waiver
decisions. In this way safeguards would be maintained while older
juveniles convicted of serious, though not automatically waivable
offenses would be held to the same standard for waiver to adult
jurisdiction that would have been applicable had an automatically

waivable offense been charged. Unless tlie "transfer back"” provision is
discretionary, older juveniles accused of automatically waivable
offenses v/ould be immune from waiver to adult jurisdiction if convicted
of lesser though still serious offenses. This would give these persons

special protections not afforded to other youth.
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Exemption from Mandatory Sentences

Although juveniles waived to adult criminal jurisdiction would be
sentenced as adult offenders and confined within the adult correctional

system, under the provisions of HB 530 they would not be subject to
mandatory minimum or presumptive sentences for a first felony
conviction. This allows the Bill not only to achieve its purpose in
holding olderjuvenile offenders more accountable for their offenses
but also affordsadequate discretion to the court in fashioning
appropriate sentences for these juveniles. Judicial discretion s

needed to allow for the significant differences in levels of maturity
and sophistication among waived juveniles and between the juveniles and
adult offenders.

Since exclusion from juvenile jurisdiction under the automatic waiver
provision is based solely on the offense committed and the age of the
juvenile, judicial discretion in sentencingwould be appropriate.
Studies show that all serious offenses are not the culmination of
lengthy delinquent careers and that disparity in the sophistication and
history of delinquent behavior among waived juveniles must be expected.
Sentencing discretion such as is provided und*r the provisions of HB 530
is necessary to justly address this disparity. It would also allow for
consideration of the differences in the specifics and seriousness of the
offenses committed by juveniles.

CONFINEMENT OF WAIVED JUVENILES

Under this Bill, all juveniles subject to criminal jurisdiction under
either the automatic or judicial waiver provisions would, if confined to
custody, be confined in adult correctional facilities. These provisions
are straightforward but unfortunately do not provide sufficient
procedural protections. Since automatically waived juveniles would be
housed in adult facilities from the time of arrest, tne decision about
where these juveniles should be housed would, then, essentially be made
at the discretion of the arresting officer based on the crime the
officer chose to allege. Youths would be subject to the unreviewed
judgment of police officers and could be housed in adult facilities
based on police officer error, punitive overcharging, or discrimination
in alleging a more serious charge ti.an can be proven from the facts. It
is likely that errors would occur, juveniles arrested and booked into
adult facilities and that upon review by the District Attorney or Court
it may be found that the offense alleged by the police officer at the
time of booking was not supported by the facts. Thus, a juvenile would
have been unjustly and unjustifiably placed in an adult facility.

These problems could be avoided and a more equitable and certain system
provided by requiring that juveniles be housed in juvenile facilities
until procedural reviews had occurred. Such reviews would include a
grand jury or preliminary hearing before the court from which an
indictment or finding of probable cause had been found to believe that
the juvenile had committed an automatically waivable offense or a



I¥\FER/Department d Hedth & Social Services

| ION

FODI

POSITION PAPER

HOUSE RILL 530

PAGE 6
judicial waiver. This would avoid not only inequities arising from
error, but also thepossibility that juveniles werecharged with
waivable offenses simply to allow their incarcerationin an adult
facility. It would also avoid a variety of difficulties in the already

overburdened adult correctional system.
EFFECTS OF THE BILL

The effect of HB 530 would be to increase the numberof juveniles
subject to prosecution under lhe adult criminal statutes and increase
the liability of these juveniles to sanctions more severe both in nature
and duration than those to which they would have been liable wunder the
juvenile code. With the suggested narrowing of the automatic waiver to
include only those juveniles accused of unclassified felonies, the Bill
would appropriately focus the liability of adult prosecution on older
violent juvenile offenders and other juveniles who had committed
particularly heinous crimes or who had records of repetitive delinquent
behavior.

DEPARTMENT POS.'TION

The Department strongly supports the concepts embodied in HB 530.
Though few in number, older juveniles accused of violent crimes require
sanctions gualitatively and guantitatively different from those
available under the jurisdiction of the juvenile court.

With the suggested changes - Ilimitation of automatic waiver to
unclassified felonies, consideration of additional factors in
determining likelihood of successful rehabilitation within the juvenile
justice system, confinement of juveniles in juvenile facilities until
judicial procedural reviews had occurred, and discretionary rather than
mandatory "transfer back" - HR 530 would adequately addre-is the problem
of dealing with jlder, violent or repetitive juvenile offenders by
holding them accountable in the same manner as adults. This would focus
directly on the highly publicized problem which is the cause of much
public misperception of juvenile crime and juvenile offenders. It would
also allow the juvenile justice system to focus on those youths for whom
the likelihood of rehabilitation is much greater.
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The changes suggested are merely refinements which provide necessary
procedural protections to guard against abuses or human error and to
appropriately narrow tie focus and reduce the fiscal and social impacts.

RECOMMENDED BY:
Michael L. Price, Director
Division of Family and
Youth Services

DATE: A I - L

APPROVED BY:
Robert London Smith, Ph.D.
Commissioner
Department of Health and
Social Services

DATE: & [ ?2 [T f



LEGISLATIVE AFFAIRS AGENCY

I EMORANDUM March 9, 1984
SUBJECT: Corrections to CSHB 530 (Judiciary)
TO: Representative Al Adams

Chairman, House Finance Committee

FROM: Edward H. Hein
Legislative Counsel

As | mentioned to your aide, Louann Cutler, on the phone
recently, there are at least three provisions in CSHB 530
(Judiciary) that were inadequately drafted by our office in

our haste to provide the bill to the Judiciary Committee
last week. Since the bill has been referred to your commit-
tee, | thought it appropriate to bring these to your atten-

tion so that they might be corrected if and when your com-
mittee hears the bill.

The first correction is the title of the bill, which should
read:

"An Act relating to minors charged with felonies; and amend-
ing the children's proceedings waiver provisions."

The second correction appears on page 2, line 17, which
should read: "factors set out in AS 47.10.060(b), and comply
with AS 47.10.060(c)."

The third correction appears at page 6, lines 25 - 29. This
subsection should be rewritten to read:

(d) In this section, "waive children's court jurisdic-
tion" means to order the transfer of a case from a
court having jurisdiction over a person who was a minor
at the time of the offense to a coux*t that would have
had jurisdiction if the minor had been an adult at the
time of the offense. A waiver of children's court
jurisdiction includes the offense charged, lesser in-
cluded offenses, and other related offenses



Representative Al Adams
Page 2
March 9, 1984

This suggested revision of subsection (d) would more clearly
express the intent of the Judiciary Committee substitute.
Our office rewrote that subsection when we drafted the final
version of the final version of the CS, but because of the
rush at the time, the language was not as clear as it might
be.

EHH:0jb
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SECTION-BY-SECTION ANALYSIS OF CSHB 530(JUD)

RELATING TO JUVENILE WAIVER PROVISIONS

Section 1.

This section adds a new provision to AS 12.05, dealing
with waiver of juvenile court jurisdiction over persons who have
committed serious criminal offenses. Subsection (a) of new
AS 12.05.020 provides that a person who is 16 or 17 years of age
and who is charged with an unclassified felony offense must be
prosecuted as an adult. In effect, these persons are
automatically removed from the jurisdiction of the juvenile

court.

AS 12.05.020(b) recognizes that, as under current law,
a person may also be transferred, in the court's discretion, to

adult ccurt following a hearing under AS 47.10.060 (juvenile

waiver provisions). If a person is transferred to adult court
under this procedure, he will be prosecuted as an adult.

As discussed in section 2, below, a person who s
transferred to adult court, either automatically or in the
court's discretion, but who is ultimately convicted of an
offense (not wunclassified) which is less serious than the

offense for which juvenile court jurisdiction was waived, may be
"transferred back" to juvenile court for disposition rather than

be sentenced under AS J2.55. as an adult. New AS 12.05.020(c)



provides that a person who has been <convicted of an offense

after being prosecuted as an adult must be prosecuted as an

adult for any subsequent criminaloffense, unless he was
transferred back to juvenilecourt for disposition on the first
offense.

There are several reasons for continuing the adult

court's jurisdiction over a person who has been previously

convicted and sentenced as an adult. It is expected that a
person will be "waived" into adult court only for the most
serious offenses. Following conviction for the original
offense, or for a lesser (but still serious) offense, the person
will be sent to an adult institutioniif a sentence of
imprisonment is received. If the person commits another crime
while still under the age of 18, it would not be appropriate to
send him to a juvenile facility. The younger, less
sophisticated persons who are generally found in juvenile
institutions should be protected from contact with more
"hardened" <criminals. Also, the <convicted person will almost
certainly either still be in custody or have been released on
probation or parole for the first offense. Any subsequent
criminal offense, felony or misdemeanor, is likely to be a

violation of the terms of the probation or parole in the adult
court. Thus, it makes sense to prosecute the subsequent offense

in adult court, as that is the court which will have to consider



the offense in connection with possible revocation of the

probation or parole anyway.

Subsection (d) merely makes it clear that references
in this section to a person's age mean the person's age at the
time of the offense, not at the time of prosecution or

conviction.

Section 2.
Note: due to a drafting oversight, the
cross-reference at page 2, line 17 of CSHB 530(Jud) should be to

AS 47.10.060(b) and (c), not AS 47.10.060(c) and (d).

Section 2 of the bill adds anew provision to
AS 12.55, establishing procedures for sentencing offenders
convicted of a <crime after waiver to adult court. Under
AS 12.55.007 a person who has been waived into adult court,
either automatically or after a courthearing, and who is
convicted of the offense charged or of a lesser included
offense, will be sentenced as an adult under AS 12.55 rather
than as a juvenile under AS 47.10, unless the person is
"transferred back" to juvenile court for disposition. A person

who was waived to adult court, but ultimately convicted of an
offense (not unclassified) less serious than the offense for
which juvenile court jurisdiction was waived may file a petition

seeking return to juvenile <court, and the court must hold a



hearing on the petition. The court may transfer the case back
to juvenile court if the person can show that there 1is a
"substantial likelthood" that he can be successftully
rehabilitated under the juvenile court system. The factors
which the court must consider in making a determination of the
likelihood of rehabilitation under the juvenile court system are
those that apply when a court is considering the discretionary
waiver of an offender into adult court, discussed iIn section 7,

below.

Section 3.

This section adds a new subsection (J) to present
AS 12.55.125. This new subsection provides that,
notwithstanding the presumptive terms set out in
AS 12.55.125 (@) -() , a person who has been waived into adult
court from juvenile court iIs not subject to mandatory minimum or
presumptive sentences upon his TFirst fTelony conviction. Thus,
the adult court may take all relevant factors into consideration
when sentencing a young Tfirst felony offender, and is not bound
to impose a predetermined sentence. Any potential harshness
which might result in individual cases from the automatic waiver

can thus be remedied when the court decides upon the appropriate

sentence.

Based upon a review of sentences iImposed upon persons

who have been waived into adult court under current law, it is



expected that a young person will almost always receive a
lighter sentence for a first offense than he would if he were
subject to presumptive sentencing. Under this bill, the court
may suspend imposition of sentence, or place the person on
probation, options which are not available under the presumptive

sentencing scheme.

Section 4.

This section adds a new subsection (f) to existing
AS 12_.55_1A5. Under this provision, a person who has been
previously waived into adult court and convicted of a felony and
who 1is subsequently convicted of a second felony offense is
subject to presumptive sentencing as a second offender. ~hile
it might be appropriate to give a young offender ™"a break'™ the
first time he commits a serious offense, 1if he continues to
commit felony offenses he should be treated as any other adult

repeat offender.

Section 5.

New AS 12.80.060 provides that a person who 1is waived
into adult court, either automatically or 1in the court"s
discretion after a hearing, will be confined in an adult
institution following indictment if he is held iIn custody while
awaiting trial or sentencing. This 1is basically what happens
under present procedure. Currently, if a juvenile offense is

waive into adult court following a hearing under AS 47.10.060,



he or she 1is transferred to an adult 1institution, not left in
juvenile institutions to mix with and 1influence young, less

sophisticated offenders.

IT an offender who Has been waived into adult court is
sentenced to a period of 1incarceration after conviction, the
sentence will be served 1iIn an adult correctional facility.
Offenders will be assigned to appropriate facilities through the
general corrections classification system. Under language added
to AS 12.80.060(c) by the House Judiciary Committee,
incarcerated offenders under the age of 18 will be assigned to
sleeping quarters separate from those of adult offenders until

the juveniles reach the age of 18.

Earlier versions of juvenile waiver bills required
that young offenders stay in a juvenile fTacility until age 18,
and then be transferred to an adult facility. The Department of
Health and Social Services objected to this, arguing that it was
not appropriate to house those charged with or convicted of
murder, rape, or armed robbery with youngsters who are
discipline problems or who had been sent to a juvenile
institution Tfor relatively minor offenses. Additionally,
offenders convicted as adults present a serious security risk.
A person housed iIn a youth facility who knows that he will be
transferred to an adult facility at age 18 has an incentive to

flee from the juvenile TfTacility before the time set for the



transfer. Juvenile fTacilities are not designed to provide

maximum security.

Section 6.

This section merely makes conforming amendments to the
language of existing AS 47.10.010(a) to make it clear that
persons who are charged with an unclassified felony or who have
been discretionarily waived into adult court are exempted from

the jurisdiction of the children®s court.

Section 7.

This section rewrites the current juvenile waiver law,
AS 47.10.060, toalter the circumstances under which a juvenile
offender can be waived, Iin the court®s discretion, to adult

court.

Subsection (@) provides that the court shall waive
juvenile court jurisdiction over an offender if the court finds,
based on a preponderance of the evidence, that there is probable
cause to believe that the person committed a felony offense and
that there 1is '"no substantial likelihood that the person can be
successfTully rehabilitated under children®s court proceedings.™
The "preponderance of evidence" standard is the burden of proof
which the prosecutor must meet under existing law. See In the
Matter of F.S., 586 P.2d 607 (Alaska 1978). The revised version

of AS 47.10.060 changes the standard for the discretionary
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waiver of an offender into adult court from present law"s "not

amenable to treatment” standard to the no substantial
likelihood™ Jlanguage set out above. The standard has been
changed to make it somewhat more likely that a juvenile offender
who dees not come under the mandatory wailver provisions of

AS 12.05.020(a) (see section 1) will be waived into adult court

for serious or repeated criminal conduct.

Under the current law, the '"not amenable to treatment"
standard has been interpreted by the courts to require that the
state prove, by a preponderance of the evidence, that the
juvenile offender probably could not be successfully treated
under the juvenile court system. Experieé%e under the present
law has shown that, i1f the person has never before coma to the
attention of the authorities, 1t iIs extremely difficult to prove
that he or she would not be amenable to treatment, regardless of
the seriousness of the crime. The "no substantial likelihood"
standard strikes a more appropriate balance between the
legitimate goal of treatment in the juvenile justice system for
those offenders who are likely to benefit from such services and
the equally legitimate interests of protection of society and

deterrence of crime.

AS 47.10.060(b) specifTically enumerates the Tactors
which the court must consider when making a determination as to

the likelihood of successful rehabilitation under the children®s



court system. Most of the eleven factors set out In the section
has been taken, either verbatim or with slight modification,

from similar statutes in other jJurisdictions.

Subsection (¢) iIndicates that the court must decide
how much weight to give to each factor, and must issue a written
decision. A Tinding of no substantial likelihood of successful
rehabilitation may be based on any one or a combination of the
factors. Subsection (d) explains what waiver of children’s
court jurisdiction means, and provides that the waiver 1is for
the principal charged offense and all included or related
offenses. These sections are modelled upon similar provisions

contained in the lax’s of other states.
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DATE: March 21, 1984

TO: Louann Cutler, Administrative Assistant

House Finance Committee

FROM: Liz Bleckerl”~Viscal Analyst

Legislative Finance Division

SUBJ: Adult Corrections”™ Fiscal Note for CSHB 530 f.Tud)

Passage of CSHF 530 will increase the number of juveniles held in adult

institutions. The Adult Corrections” fiscal note identifies both an
operating cost and a capital cost. I recommend funding the operating
cost.

The operating amount requested for FY 84, $44,800, is the amount of
money needed for maintaining the additional prisoners if they are
located in either existing or new facilities. Even if a new idinstitution

is not built, Adult Corrections will 1incur the additional operating

expenses.

1 note, $6,438,600, represents the

[N

The capital, dollar amount in the fisc
cost of additional beds to ho : the waived juveniles. Since Adult

ndividual beds, the capital amount

Corrections builds inst-tutions, not
identified in this fiscal note would not be enough money to build a new

mmend funding the capital portion

o

institution. Therefore, I do not rec

of the fiscal note.

The adult correctional centers are already crowded. Passage of this
bill will worsen the existing overcrowding. Building a new correctional

center does need to be considered, but as an entire facility.

LB:ro
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Offered: 3/1/84

Referred: Finance
Original sponsor: Pestinger
IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 530 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to persons 16 or 17 years of age who
are charged with unclassified felonies; and amending
the children®s proceedings waiver provisions."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.05 is amended by adding a new section to read:

Sec. 12.05.020. JURISDICTION OVER CERTAIN MINORS CHARGED WITH
SERIOUS FELONIES. (@) A person 16 or 17 years of age who is charged
with an offense designated as an unclassitled telony shall Dbe prose-
cuted as an adult.

() If the court has waived children®s court jurisdiction over a
person under the age of 18 under AS 47.10.060, that person shall be
prosecuted as an adult.

©) Unless referred to children®s court for disposition after a
hearing under AS 12.55.007(b), a person who has been convicted of an
offense after being prosecuted asan adult under this section shall be
prosecuted as an adult for any subsequent criminal offense.

@ References in this section to a person®"s age refer to the
person"s age at the time of the offense.

* Sec. 2. AS 12.55 is amended by adding a new section to read:

Sec. 12.55.007. SENTENCING OF CERTAIN MINORS. ) A person
subject to the jurisdiction oi the court under AS 12.05.020 who is
convicted of the offense charged or of any lesser included offense
shall oe sentenced under the provisions of this chapter, unless re-

ferred to children’s court for disposition after a hearing under (b)

-1- CSHB 530 (Jud)
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of this section.

(b) A person subject to the jurisdiction of the court under
AS 12.05.020 who is convicted of an offense that 1is 1 "t an unclas-
sified felony, and that is lesser than the offense for which chil-
dren’s court jurisdiction was waived, may petition the court to dis-
pose of the offense under AS 47.10.080, The petition for disposition
under AS 47.10.080 shall be filed with the court, with a copy to the
prosecutor, not less than 30 days before the time set for imposition
of sentence. The petition shall state the reasons why disposition
under AS 47.10.080 1is appropriate. The court shall hold a hearing on
the petition. The court may order disposition under AS 47.10.080 if
the court finds that the petitioner has proven, by a preponderance of
the evidence, that there is a substantial likelihood that the peti-
tioner can be successfully rehabilitated under the children’s court
system. In determining the likelihood of successful rehabilitation
under children®s court proceedings, the court shall consider the
factors set out iIn AS47.10.060(c), and comply with AS 47.10.060(d).
Sec. 3. AS 12_.%»5.125is amended by adding a new subsection to read:

() Notwithstanding any other provision in this section, a
person convicted of a first felony offense while under the jJurisdic-
tion of the court under AS 12.05.020 is not subject to the mandatory
minimum and presumptive sentences required foi* first offenders.
Sec. 4. AS 12.55.145is amended by adding a new subsection to read:

(@) If a person subject to the jurisdiction of the court under
AS 12.05.020 is convicted of a felony offense, the conviction is to be
considered a prior conviction for presumptive sentencing purposes in

subsequent offenses.

* Sec. 5. AS 12.80 is amended by adding a new section to read:

Sec. 12.80.060. CONFINEMENT OF CERTAIN MINORS. (@) A person 16

CSHB 530(Jud) -2-
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or 17 years of age who is charged with an unclassified felony and who
is held in custody shall be confined in a facility for juvenile
offenders until indicted for, held to answer following a preliminary
hearing on, or charged by complaint or information following a waiver
of indictment for an unclassified felony offense. Following indict-
inent, preliminary learing, or waiver of indictment, the person, if
held iIn custody, stull be confined in a facility for adult offenders.

(b) Except as provided in (@) of this section, a person under 18
years of age, who is held in custody for an offense that would be a
crime if committed by an adult, shall be confined to a Tfacility for
juvenile offenders unliss children®"s court jurisdiction over the
person has been waived under AS 47.10.060, and the ©person has been
indicted for, held to answer following a preliminary hearing on, or
charged by complaint or information following a waiver of indictment
for a felony offense. Following indictment, preliminary hearing, or
waiver of indictment, the person, if held in custody, shall be con-
fined to a facility for adult offenders.

(c) If a person under 18 years of age who 1is subject to the
jurisdiction of the court under AS 12.05.020 is confined to custody
while awaiting sentencing, or is sentenced to a period of incarcera-
tion upon conviction, the person shall be committed to the custody of
the Department of Health and Social Services for confinement in a
correctional facility for adult offenders. The department shall
provide a person confined to custody in an adult facility under this
section with sleeping quarters that are separate from the sleeping
quarters for adult offenders until the person reaches 18 years of age.
sec. 6. as 47.10.010(Ca) is amended to redd:

(a) Except as otherwise providad in this chapter and AS 12.05.-

020, AS 12.55.007. and AS 12.80.060, proceedings [PROCEEDINGS]

-3- CSKB 530(Jud)
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relating to a minor under 18 years of age residing or found in the
state are governed by this chapter [, EXCEPT AS OTHERWISE PROVIDED IN
THIS CHAPTER,] when the court finds the minor

(1) to be a delinquent minor as a result of violating a
criminal law of the state or of a municipality of the state; or

(2) to be a child in need of aid as a result of

A) the child being habitually absent from the child"s
[HIS] home or refusing to accept available care, or having no
parent, guardian, custodian or relative caring or willing to care
for the child [HIM], including physical abandonment by

(i) both parents,
(ii) the surviving parent, or
(iii) one parent if the other parent®s rights and
responsibilities have been terminated under AS 47.10.080 or
voluntarily relinquished;

(B) the child being in need of medical treatment to
cure, alleviate, or prevent [HIS] suffering substantial physical
harm, or mental harm as evidenced by failure to thrive, severe
anxiety, depression, withdrawal, or untoward aggressive behavior
or hostility toward others, and the [HIS] parents of the child
are unwilling to provide the medical treatment;

© the child having suffered substantial physical
harm or if there is an imminent and substantial risk that the
child w.11 suffer such harm as a result of the actions done by or
conditions created by the [HIS] parent, guardian or custodian of
the child or the failure of the [HIS] parent, guardian or custo-
dian of the child adequately to supervise the child [HIM];

D) the child having been sexually abused either by

the [HIS] parent, guardian or custodian of the <child, or as a

CSHB 530(Jud) -4-
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result of conditions created by the [HIS] parent, guardian or
custodian of the child, or by the failure of the [HIS] ©parent,
guardian or custodian of the child adequately to supervise the
child [HIM];

(E) the child committing delinquent acts as a result
of pressure, guidance, or approval from the [HIS] parents, guard-
ian or custodian of the child; [-]

(F) the child having suffered substantial physical
abuse or neglect as a result of conditions <created by the

[CHILD®"S] parent, guardian or custodian of the child.

* Sec. 7. AS 47.10.060 is repealed and reenacted to read:

Sec. 47.10.060. WAIVER OF JURISDICTION. (@) Upon motim of the
prosecutor, and after a hearing, the court shall waive children®s
court jurisdiction over a person under 18 years of age if the court
finds, based upon the preponderance of the evidence,

(1) that there is probable cause to believe that the person
has committed an offense which would be a felony if committed by an
adult; and

(2) that there is no substantial likelihood that the person
can be successfully rehabilitated under children®s court proceedings.

(b) In determining the likelihood of successful rehabilitation
under children®s court proceedings, the court shall consider

(1) the seriousness of the offense;

(2) whether the offense constituted a substantial danger to
the public;

(3) whether the offense was committed 1in an aggressive,
violent, premeditated, or willful manner;

(4) the person®s role in the commission of the offense;

(5) whether the offense is part of a repetitive pattern of

-5- CSHB 530(Jud)
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delinquent acts, even though previous offenses may have been |less
serious;

(6) the age, maturity, intellectual capacity, educational
background, physical and mental health, and degree of criminal sophis-
tication of the person;

(7) the success of any previous attempts to rehabilitate
the person;

(8) the person"s exhibited or expressed attitudes toward
the victims of the crime, the authorities, society, and self;

(9 whether children®s court jurisdiction over the person
can be retained long enough to allow for effective treatment or reha-
bilitation;

(10) the treatment resources available under children”s
court proceedings; and

(11) whether the protection of the community vrequires 1iso-
lation of the person beyond that afforded by juvenile facilities.

(c) The court shall determine the weight to be given to each of
the factors listed in (b) of this section and shall issue a written
decision. A finding that there is no substantial likelihood of suc-
ressful rehabilitation of the person under children®s court procecd-
ings may be based on any one or a combination of the factors. IT the
court waives children®s court jurisdiction over a person, the court
shall order the children®s court proceeding closed and the person
shall then be prosecuted as an adult.

(d) In this section, "waive children®s court jurisdiction”™ means
an order of a court having jurisdiction over a child that transfers
the case to a court that would have jurisdiction had the act been
committed by an adult. A waiver of jurisdiction is for the offense

charged and all included or related offenses.

CSHB 530 (Jud) -6-



a1

(@ »)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

29

Introduced: 1/20/84

Referred: Judiciary and
Finance
IN THE HOUSE BY PESTINGER

HOUSE BILL NO. 530
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to persons 16 or 17 years of age who
are charged with unclassified or class A felonies;
and amending the children®s proceedings waiver pro-
visions."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
skSection 1. AS 12.05 is amended by adding a new section to read:

Sec. 12.05.020. JURISDICTION OVER CERTAIN MINORS CHARGED WITH
SERIOUS FELONIES. (@) A person 16 or 17 years of age who is charged
with an offense designated as an unclassified or class A felony shall
be arrested and prosecuted as an adult.

(b) If the court has waived juvenile jurisdiction over a person
under the age of 18 under AS 47.10.060, that person shall be prose-
cuted as an adult.

(c) A person who has been prosecuted as an adult under this
section, convicted, and sentenced as an adult as provided in AS 12.-
55.007 shall be prosecuted as an adult for any subsequent criminal
offense.

(d) References in this section to a person®s age refer to the
person®s age at the time of the offense.

* Sec. 2. AS 1.2.55 is amended by adding a new section to read:

Sec. 12.55.007. SENTENCING OF CERTAIN MINORS. A person subject
to the jurisdiction of the court under AS 1.2.05.020 who 1is convicted
of the offense charged or of any lesser included offense that is an

unclassified or class A felony shall be sentenced under the provisions
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of this chapter. If the person is convicted only of a lesser included
offense other then an unclassified or class A felony, the person shall
be sentenced as a delinquent minor under AS 47.10.

Sec. 3. AS 12.55.125(c) is amended to read:

(c) A defendant convicted of a class A felony may be sentenced
to a definite term of imprisonment of not more than 20 years, and”
except as provided in (J) of this section, shall be sentenced to the
following presumptive terms, subject to adjustment as provided in AS
12.55.155 - 12.55.175:

(1) if the offense is a first felony conviction and does
not involve circumstances described in (2) of this subsection, five
years;

(2) if the offense 1is afirst felony conviction, other than
for manslaughter, and the defendant possessed a firearm, used a dan-
gerous instrument, or caused serious physical injury during the com-
mission of the offense, or knowingly directed the conduct constituting
the offense at a uniformed or otherwise clearly 1identified peace
officer, fire fighter, correctional officer, emergency medical techr i-
cian, paramedic, ambulance attendant, or other emergency responder who
was engaged in the performance of official duties at the time of the
offense, seven years;

(3) if the offense 1is asecond felony conviction, 10 years;

(O)) if the offense is athird felony conviction, 15 years.

Sec. 4. AS 12.55.125(i) 1is amen"ed to read:

(i) A defendant convicted of sexual assault in the first degree
or sexual abuse of a minor in the first degree may be sentenced to a
definite term of imprisonment of not more than 30 years, and, except
as provided in (J) of this section, shall be sentenced to the Tfollow-

ing presumptive terms, subject to adjustment as provided in AS
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12.55.155 - 12.55.175:

(¢H) if the offense is afirSL Tfelony conviction and does
not involve circumstances described in (2) of this subsection, eight
years;

(2) if the offense 1is afirst Tfeloiy conviction, and the

defendant possessed a firearm, used a dangerous instrument, or caused

serious physical injury during the commission of the offense, 10
years;
(©)) if the offense 1iIs asecond felony conviction, 15 years;
@) if the offense 1is athird felony conviction, 25 years.

*Sec. 5. AS 12.55.125 is amended by adding anew subsection to read:
() Notwithstanding any other provision in this section, a
person convicted of a first felony offense while under the jurisdic-
tion of the court under AS 12.05.020 is not subject to the mandatory
minimum and presumptive sentences required for first offenders.
* Sec. 6. AS 12.55.145 1is amended by adding anew subsection to read:
(F) If a person subject to the jurisdiction of the court under
AS 12.05.020 is convicted of a felony offense, the conviction is to be
considered a prior conviction for presumptive sentencing purposes in
subsequent offenses.
*Sec. 7. AS 12.80 is amended by adding a new section to read:

Sec. 12.80.060. CONFINEMENT OF CERTAIN MINORS. If a person
under the age of 18 who is subject to the jurisdiction of the court
under AS 12.05.020 1is confined to custody while awaiting trial or
sentencing or is sentenced to a period of incarceration upon convic-
tion, the person shall be committed to the custody of the Department
of Health and Social Services for confinement in a correctional facil-
ity for adult offenders.

* Sec. 8. AS 47.10.010(a) is amended to read:



