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MEMORANDUM State of Alaska

T0:  nobert L. Cole DATE: April 12, 1982
Coordi nato r
Office of Alcoholism/Drug Abuse FILE NO: J66-4 84- 82

TELEPHONE NO: 465-3603

FROM:  WILSON L. CONDON SUBJECT:  Payment of Wages
ATTORNEY GENERAL in Therapeutic
Work Program
By: (A
Linda Scoccia
Assistant Attorney General

You have asked several questions regarding payment
of wages to clients of Nugen®s Ranch, a long-term alcohol
treatment facility, for work that they do while residing at
the Ranch. You state that a component of *he program at
Nugen®s Ranch is work therapy, and that the program will
develop a farm, with the clients engaging 1in such activities
as harvesting crops, tending a greenhouse, and doing general
housekeeping at the Ranch, as well as assisting nearby farmers
with their crops. You also state that any proceeds in food
or money will go back into facility operations.

You pose a serleu of questions regarding coverage
of the client-workers for the above-mentioned activities
under state and federal -law: essentially, three issues are
raised by your questions: (1) are the clients employees?;
(2) if yes, are they working in covered employment?; and
(3) if yes, are they exempt by virtue of their disability?

The state and federal 1laws which cover questions of
minimum wage and overtime are, respectively, the Alaska Wage
and Hour Act, AS 23.10.050-.150, and the Federal Labor
Standards Act (FLSA), 29 USC 8&8201-219, and the regulations
adopted thereunder. AS 23.10,065 /1 provides in pertinent
par t:

MINIMUM WAGES. An employer shall pay
to each of his employees wages at a rate
of not less than 50 cents an hour
greater than the prevailing Federal
Minimum Wage Law or $2.60 an hour, which—
ever 1is sweater, for hours worked 1in a
pay period, whether the work 1is measured
by time, piece, commission or otherwise.

/1 The federal counterpart is 29 USC 8206. Since both federal
and state law seem to apply, and state law is based on the
federal law, see McGinnis v. Stevens, 543 P.2d 1221 (Alaska
1975), and, for purposes of this inquiry, they are virtually
interchangeable, 1 shall not focus exclusively on either.

02-001A(Rov.. 10/79)
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Both state and federal law have provisions exempting certain
categories of workers from payment of the minimum wage J2 and
providing, instead, for payment of less than the minimum

wage . AS 23.10.070 provides 1in pertinent part:

Sec. 23".10.070. EXEMPTIONS FROM
MINIMUM WAGE. To the extent necessary
to prevent curtailment of opportunies
of employment, the commissioner may by
regulations or orders provide for the
employment at wages lower than the mini —
mum wage prescribed in AS 23.10.050--
23.10.150 of

(1) an individual whose earning
capacity 1s impaired by physical or
mental deficiency, age, or injury, at
the wages and subject to the restric—
tions and for the period of time which
is fixed by the commissioner . . . /3

Under state regulation , however, persons participating 1in
alcohol rehabilitation are specifically excluded /4 from the
application of this statute. /5

/2 AS 23.i0.070 and 29 USC 8214, resoectively.

/3 The federal exemption 1is similar, applying to those

™ fAose earning capacity or productive capacity 1is impaired
by age or physical or mental deficiency or injury"”, 29 USC
8214 (c) (1).

/4 Federal regulations, 29 CFR 529.1-529.17, discussed
below, exclude such persons if their earning or productive
capacity 1is so impaired that they are not able to earn the
statutory minimum wage.

/5 8 AAC 15.120 provides 1in part:

MINIMUM WAGE EXEMPTION FOR HAND I-
CAPPED PERSONS. —mmmmmmmmmmmmmmmmm

) Persons undergoing rehabilitation

treatment or therapy relating to nar—

cotics or alcoholism are not considered
handicapped for the purposes of AS 23.-
10.070 and this section.
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Nor is the characterization of the work as "thera-—
peutic" determinative; the question 1is whether the patient/client
is an employee, that is, whether he or she is employed by the
program. The FLSA simply defines "employ" /6 as "to suffer
or permit to work". 29 USC 8203(g)- The test adopted by
the federal courts looks to the "economic reality"™ of the
situation in determining the existence of an employment
relationship. In Souder v. Brennan, 367 F. Supp. 808 (D.C.

Cir. 1973), patient-workers 1in state hospitals for the mentally
ill and mentally retarded sought a determination that the
provisions of the FLSA applied to them. The court found in
their favor, and stated:

[Tlhc reality is that many cf the patient-
workers perform work for which they are 1in
no way handicapped and from which-the 1in—
stitution derives full economic benefit.
So long as the institution derives any con-—
sequential economic benefit the economic
reality test would indicate an employment
relationship rather than mere theraputic
exercise. To hold otherwise would be to
make therapy the sole justification for
thousands of positions as dishwashers,
kitchen helpers, messengers and the like.

367 F. Supp. at 813 (footnotes omitted).

After this decision, the U.S. Department of Labor
promulgated, 1n 1975, new regulations Js_ implementing the

holding of this case. The regulations expressly apply to
"patient-workers" in "residential centers for drug addicts or
alcoholics™. /8 The regulations define "employment relation—

ship"™ as foilows:

/6 The Alaska Wage and Hour Act does not define "employ",
but AS 23.10.145 provides:

DEFINITIONS. Terms used in AS 23.10.-
050--23.10. 150 shall be de."ined, where
applicable, as they are defined in the
federal Fair Labor Standards Act of
1938, as amended, or the regulations
adopted under it.

17 29 CFR 529.1-529.17

/8 29 CFR 529.2(b) and (©)
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"Employment relationship” generally
arises whenever a patient is suffered
or permitted to work. The toal facts
surrounding a given situation, other
than those factors specifically ex-
cluded in this subsection, determine
whether the test is satisfied. A
major factor in determining whether or
not an employment relationship exists
under this Part is whether the work
performed is of any consequential eco-
nomic benefit to the institution.
Generally, work shall be considered
to be of consequential economic benefit
if it is of the type that nonhandi-
capped workers normally perform, in
whole or in part, in the institution
or elsewhere. A patient does not,~
however, become an employee" merely if
he or she performs personal house-
keeping chores, such as maintaining
his or her oan_quarters, or receives
a token remuneration for his or her
services. Nor- does the patient be-
come an employee if engaged in such
activities as making craft products,
where the patient voluntarily engages
In such activity and the products be-
come the property of the patient making
them, or the funds resulting from the
sale of the products are divided among
the patients participating in that pro-
gram or are used for purposes of pur-
chasing materials consumed in making
the craft products. O the other hand,
determination of an employment relation-
ship does not depend on the level of
performance of the patient or whether
the work is of theraputic value to the
patient. _/9

/9 29 R 529.2(d). Emphasis added.
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Thus, the critical factor in determining the existence of an
employment relationship is whether the program derives any
"consequential economic benefit" from the work done by the
clients or patients. As the regulation further states, such
a benefit usually is -found if the work is of the type that
is usually performed by nonhandicapped workers. In the
context of your program and the therapeutic purpose of the
activities enumerated above, this question is not quite as
susceptible of an easy answer as it is in the case of an in-
stitution such as a mental hospital which employs its
patient as "dishwashers, kitchen helpers, messengers and the
like". It does not seem as likely that at Nugen's Ranch a
client tending a garden, for example, would be displacing or
impairing the employment opportunities of another potential
employee that the program would otherwise hire to perform
that task. However, this question need not be decided, with
respect to the activities you have described, because the
final Issue raised (I have saved the best for last) resolves
the problem.

~ AS 23.10.055 lists employees who are exempt from
the provisions of the Alaska Wage and Hour Act. Subsections
(1) and (2) are dispositive. Subsection (1) provides:

(1) an individual employed in agricul-
ture which includes farming in all its
branches and, among other things, includes
the cultivation and tillage of the soil,
dairying, the production, cultivation,
growing, and harvesting of any agricultural
or horticultural commodities, the raising
of livestock, bees, fur-bearing animals,
or poultry, and any practices (including
forestry and lumbering operations) per-
formed by a farmer or on a farm as an in-
cident to or in conjunction with the
farming operations, including preparation
for market, delivery to storage or to
market or to carriers for transportation
to market;
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Subsection (2) provides:

(2) an individual employed in the
catching, trapping, cultivating or
farming, netting or taking of any kind
of fish, shellfish, or other aquatic
forms of animal and vegetable life;

Thus under Alaska law, Nugen's Ranch is not required
to pay minimum wages to individuals engaged in general house-
keeping /10, harvesting crops /JJ., tending a greenhouse,
caring for animals, or fishing; nor is it required to do so
under federal law, /12 IL must be emphasized, however,
that the inquiry is a factual one, and therefore each situa-
tion must be 1lndividually examined to determine whether the
minimum wage laws apply. If clients of Nugen's Ranch were to
engage in activities other than those you have described, the
guestions regarding applicability of the minimum wage laws
would have to be looked a‘' anew.

LS/jf
cc: Don Wilson

Wage & Hour DivisonT
Department of Labor

/10 See 29 CFR 2(d), quoted above.

/11 Whether they perform this activity for the Ranch or for
other farmers.

/12 29 USC 213(a)(5) and (6).



.ploycr and, where approprl-

, the apprenticeship ngency or
responsible school official, setting

out that representative3 findings of
specific pertinent facts and conclu—
sions and that representative®s order
concerning the proposed annulment or
withdrawal. In proceedings Instituted
for annulment, the order may provide
for withdrawal Instead of annulment
If the proof warrants such withdrawal
but falls to support adequately the an—
nulment. Such an order shall be
deemed Issued and effective according

to Its terms when mailed.
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Any employer and, when appropri—
ate, any apprenticeship ngency or re—
sponsible school official, who ex—
pressed timely objection to the pro—
posed action prior to Issuance ox an
order ot annulment or withdrawal
may obtain review, limited to the ques—
tion of whether the findings of fact
support the order under the -egula-
Hoiis In this part. Application for such
review shall be Inwriting addressed to
the Administrator and mailed within
15 days after the order Is Issued. The
Administrator may affirm, modify, or
reverse the order, or may remand It
for further proceedlrgs. The order
under review shall not be stayed In
effect pending such review. Any ag—
grieved person may obtain such review
of an order entered In proceedings In—
stituted under paragraph (c) of &528.3.

%@%ﬂ yu]g %11920 saetda 2

9547 Hfed of ader of ardmet, o
withdand

lwcept ts otherwise expressly pro—
vided In such order, any order of an—
nulment or withdrawal under para—
graph (a) or (b) of £28.3 shall be ef—
fective to terminate all certifications
to which the regulations In this part
apply In effect at the establishment
where the cause for withdrawal arose
or where the annulled certificate had
effect. After such annulment or with—

Title 29— Labor

drawal, such employer shnll be Ineligi—
ble to obtain or exercise the privileges
granted In such a certificate until ho
satisfies the Issuing officer that he will
not again give cause for annulment or
withdrawal Ifa certificate Is Issued.

2

PART 529- -EMPLOYMENT OF
TIENT WORKERS IN HOSPITALS
AND INSTITUTIONS AT SUBMINI—
MUM WAGES
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(@ The Fair Labor Standards Act as
amended, among other things, makes
provision for the employment of
handicapped persons at subminimum
wages under certificate. This provision
Is now designated as section H(c) of
the Act It reads as follows:

© ' In
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Chapter V- Wage and Hour Division
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®
ulations and Issue the certificates re—
ferred to In section 14(c) hns been del—
egated by the Secretary to the Admin—
istrator of the Wage nnd Ilour Divi—
sion (Secretary"s Orders 13-71 and 15-
71 (3G FR 8755 and 8750).

<e) Patient workers whose earning or
productive capaclLy Is not Impaired
shall be paid at least the statutory
minimum wage. For patient workers
whose earning or productive capacity

nut able to earn the statutory mini—
mum wnge, the regulations In this
Part 529 govern certificates author—
izing special minimum wages for p:it-
tlenl workers In hospitals and Institu—
tions for the sick, the aged, and Lhe
mentally 111 or defective with the fol—

105

Authority lo promulgate the reg-Infirm,

lowing exceptions which are
by Parts 024 and 525 ol tills ample
as appropriate:

(1) Fallouts of hospitals or Institu—
tions working for employers other
than hospital or Ins® itul lon.

(2 Patients working In sheltered
workshops, Including work adiMtles
centers, as defined in Part 525, opera®-
cd by the hospital or Institution.

9529.2 Defmitlons.

(2 “Administrator” means the Ad—
ministrator ol Lil; Wage and Lour Di—
vision. U.S. Department of Labor, or
the Administrator"s authorised repre—
sentative.

(b) "Patient worker™ or 'resident
worker, hurt after referred Lo as "pa—
tient worker,” means a sick, aged or
mentally ill or defective Individual
wno receives treatment nr care by a
hospital or Institution, whether lie or
she Is a resident or not, and has an
employment relationship with such es—
tablishment, ether than In a sheltered
workshop program.

(©) "Hospital or Institution."
after referred to an

herein—
"Institution." lsa

facility prlmarlly engaged in (ie,
more than J)percent ol the INOONE is
attributable to) providing residential
care for the sick, the aged, or the men —
tally 111 or defective, Including but not
limited to nursing homes, Intermediate
care facilities, rest homes, convales—
cent homes, homes for the elderly and
halfway houses, residential
centers for drug addicts or alcoholics,
anti the like, whether licensed or ntu.
licensed.

(d) "Kinnloyruent relationship™ gen—
erally arises whenever a patient Issuf—
fered or permitted to work. The total
fuels surrounding a given situation,

other than those laches specifically
excluded in tills subsection, determine
whether the test Is salts! ittd. A majo~”~

factor In determining whether or nol
ks Impaired to the extent that they are un

employment relationship exisls

under this Part Is whether the win!:
performed isof any consequential eco—
nomic benefit Lo the Institution. Gen —
erally, work shall be considered to be
of consequential economic benefit If II

is of the type that nonhandi
workers normally perform, V\?‘[?g
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[n purl, In the Institution or elsewhere.
IA pul lent does not, however, become
*nn employee merely If he or she per—
forms persons! housekeeping chores,
such us maintaining his or her own
quarters, or receives a token remu—

does the patient become an employee
if engaged In such activities as making

tution),
who are: Entitled lo a commensurate
wage higher than the group minimum
wage; subject to an Individual excep—
tion; or subject to a work activities
center certificate, as defined In this

neration for his or her services. Nor P&
thorization,

Title 29— Labor

except for patient workers

rt.
(9) "Individual exception™ means au—
pursuant to section

craft products, svhere the patient vol— 14(c)(2)(B) of the Act, to pay a partic—

untarily engages In such activity and
the products become the property of
the patient making them, or the funds

are divided among the patients partici—
pating in that program or are used for

purposes of purchasing materials con—
sumed In making the craft products.

On the other hand, determination of

an employment relationship does not

depend on the level of performance of

the patient or whether the work Is of
thernpcullc value to the patient.

(e "Evaluation and training” means
a program, authorized pursuant to sec—
tion 1%(c)(2)(A) of the Act, which pro—
vides competent Instruction and super—
vision and Is designed to determine a
working patient’s potential nnd to
teach adjustment lo a work environ—
ment or the skills related to one or
more types of work. The duration of
the evaluation and training depends
on the total facts of the situation, but
in no case shall exceed 12 months.
Time spent in nn employment rela—
tionship In the Institution prior to the
effective dale of Lhese regulations
shall he counted In determining the
duration a patient worker Is In evalua—
tion and training. (Any workweek
during which there was regular and re—
current engagement In work, even
though small In amount, which gave
rise to an employment relationship,
shall be considered as a week spent in
evaluation and training.)

() "Group minimum wage’’means
the minimum wage authorized pursu—
ant to section 14(c)(l) of the Act
which shall apply to all patient work —
ers who have completed the evalua—
tion and training program, If one has
been authorized for the Institution
under this part (where no such pro—
gram has been authorized, the group
minimum wage applies Immediately

upon a patient3 entering Into an em —
ployment, relationship with the Insti—

ular patient worker whose earning or
productive capacity
paired less than the group*nininuun

resulting from the sale of the products

is severely im—

age.
?n) "Work activities center” Isan ad—

ministrative classification given to a
facility which has an approved pro—
gram (other than a work activities
center program ns defined
525), authorized pursuant to section
14(c)(3) of the Act, which Is planned
ar.d designed exclusively to provide
work activities for patients whose
physical or mental
severe as to render their productive ca—
pacity Inconsequential. The work ac—
tivities shall be part of a recorded plan

In Pari

Impairment 1is so

of therapy or care for such patients.

Such activities need not, however, be

restricted to a particular physical or
program area of the Institution, nor to
a particular type of work. No program
shall qualify for a work activities
center certificate under this part
unless the productive capacity of each
Individual In the program Isso severe—
ly Impaired as lo make that person In—
capable of earning as commensurate
pay at least 25 percent of the mini—
mum wage under section G of the Act,
and the patient workers arc participat—
ing In the program as r part of
planned therapy.

) "Commensurate pay" (the term
used In these regulations) Is Intended
to have the same meaning as "equita—
ble compensation” and "wages related
to the worker®s productivity,” which
terms are used In the statute, and
means wages which arc commensurate

with those paid nonhandicapped work—

ers In the Institution or In Industry
maintaining acceptable
ards In the vicinity for -ssentlally the
same type, quality, and quantity of

work. So for example, the commensu—

rate pay of a patient worker who Is75
percent ns productive, considering
quality and quantity, as the average

labor stand—

Clinptor V- Woge and Hour Division

nonhandlcappcd worker performing - - - -
essentially similar work In the institu— Evaluation apl(lj_t_rgln:ng, gr(%u_l
tion would be at least 75 percent of murlz Wige.’t.'n 'V't ua Aflxcbept tlrt;
the wage paid tosuch nonhnndlcappcd ~WOFK activities center. ut
worker: wcgual exception ar_(;c_group ?]Crlll
" " Under a group certificate, the pr
<J) "State agency" means the agency Itk -
within the State which administers or rl)ztcieerrftlfv;gglfgg I:ﬂdtﬂgtealslemofhl:]bi
supervises the administration of voca— I% =" 2
tional rehabilitation services in any vuz)ua! exception, auth_o_rltby tob
Stale of the United States, the Dis— ﬁcgr énz;cnhl T#dni]vivdvﬁzgle mn; =, De n
trict of Columbia, or any territory or - - I
possession of the United States. (© Evaluation and training: 11
(K) "The Act” means the Pair Labor workers subject lo an evahialio

= training certificate shall rerei
Standards Ael of Imill, as amended. least C&TTTEFIXIII’JG pay; no mill

ge)L Ailviniiry Gitiinillci* on Slicllcteil  Wage guinuilcp lsminimi unby
orkshops. Administrator, shall determine h
- - the best Interest of the patient
(@ The Advisory Committee on - P

Sheltered Workshops, appointed peri— gerftlm' aminimum wage graranl
odically by the Secretary of Labor,
shall advise and make recommenda— . o
tions to the Administrator concerning WOTKers syfb_Ject tﬁ ?I group m'nl'

the administration and enforcement of Wﬁge certificate shall receive a
this part and the need for amend— ger?tiriilcr;;emun(])rwaggm%l;hsoﬂgii ¥
ments thereto and for such other pur— - . .
poses as may be desired by the Admpin— whichever k- higher. The group i
istrator. mum wage shall not. be less, and
(b) The Administrator may consult be more, thandSO percent Offthﬁ !
with the Advisory Committee on Shel— Munm \;vadg_e_lén Ier section G OA t el
tered Workshops prior to any action (elz n 'E)’! ua Iexcep_tldo_n._d Ipa
taken under this part and may afford \‘vpr el;]slul ject lo an ;n I'V' “ﬁh ex
the Committee 15 days, or such addi— mlior?i;uam w:;%egijethr(])?’izegssin tr?en
::](%nﬁltst\'/?:ws_s ?ﬁg Rgmeélnlioswfgét:)?, pmrs)s/— vidual exception eerllfieale issued
also afford the Committee an opportu— that pﬁp?]nt Wor_kehr_ ?]r Co/inmc_létslllj
nity lo present Its views in connection play' whic ever:f IIIS 19 Sr'| ni dV_
with any petition Tor review filed, any ‘E eXCEpt'OR S 325 nOtét &f ?}n !
hearing held, and any petition for e more, t and . GO- It ﬁ n
amendment of these regulations, or mum \\;Vvag?( un te_r_igctlon t o tPet
any proposed legislation by the Secre— (]2 or b_ac ;V't'es cen ekr-act(:i -
tary of Labor pertaining to the prob— WOrkers S“.f-'.ec ﬁ ﬁ work i
lems dealt with In these regulations. center certificate shall receive at It
commensurate pay; no minimum w

guarantee Is required unless the
<nInlslrator, shall determine It Is
the best interest of the patient \Wwc
erts thata minimum wage guarantee

se

<d) Group minimum wage: Pa

#15P.1 Wage payments.

(@ A patient worker whose earning
or productive capacity Is no! impaired
shall be paid al least the statutory
minimum wage. A patient worker* . - "
whose earning or productive capacity Wo(rglzegomsﬂgpfsabvlvﬁelr‘]'methgor I?\d??/lild
k Impaired to the extent that the indi— begins t fori K involvi
vidual Is unable lo earn at least the eﬁgllng moenptel;’e(iglt?oxvs% 1nvolving
stathJ)tolrylmin_imum W"Egi maly bi__tpaid (?1) Eyach patient WOI’kF()-Z'-I"S work p
n subminimunt wage but only alter a - g, ifinnce shall be reviewed by the
certificate authorizing payment of
such lower wage has been obtained 3EIrtiuntlor;heatﬁrtsr::rgemOmnotnhtsh Inlrjalrfr:-
from the Wnge and Hour Division. lo m%nl relationshi and at |e:
_<P)Tour types of certificates author — gveryy G months there%fter and his
izing submInlmuni wages are available

- -~ her wages adjusted accordingly. TI
fur patient workers In Institutions: review shall relate tlu* patient woi

107



8529.5

ers receiving the prevailing wage In
the institution for similar work or
work requl " similar skills. If similar
work or worn, requiring similar skills Is
not performed by nonhandlcnpped

TUI® 29— Labor

In 5529.2 or, In the case of an Individu—
er's nunnt-Ity and quality of perform— al

ance to that of nonhandicapped work— earning capacity

exception, that the Individual®s

Is so severely Im—

paired that he or she Isunable to earn
at least 50 percent of the minimum
wage under section 0 of the Act.

(©) An Institution Initially applying

for a certificate, other than an Individ—

workers In the Institution the prevail — ya] exception certificate, which does

ing wage paid nonhandicapped work—
ers In the vicinity in industry main—
taining acceptable labor standaids
shall be used. The review shall be
made by a staff member or members
who observe the patient worker(s)
being rated on a continuing basis nnd
who are familiar with appropriate
nonhandicapped production stand—

ar%f)‘ No pari of the minimum wage
and overtime earned by a patient
worker can be deducted for the cost of
room, board or services. The patient
worker must receive his or her wnges
free nnd clear, except for legal payroll
deductions. It Is not the Intention of
these regulations, however, to pre—
clude the Institution thereafter from
assessing or collecting the reasonable
cost of room, board and other services
nclunlly provided to a pntlent worker
to the extent permitted by applicable
Federal or State law and on the same
basis as It assesses and collects from
nonworking patients.

9529.5 Application for certificates.

(@ AppMcatlon for a certificate for

an evaluation and training program, a
group minimum wage, an Individual
exception, or a work activities center
may be filed by any Institution with

the Regional Office or Caribbean Di—

rector of the administrative region or
area of the Wage and Hour Division,
U.S. Department of Labor, In which
the Institution Is located. Application

forms may be obtained from the ap—

ropriate Office. . -
P eg) %n app (icatlon for an evaluation

not have the Information called for In
the application, may be Issued a tem—
porary certificate If It meets the re—
quirements of. and provides assurance
of compliance with, thisPart.

(d) Application for an Individual ex—

ception certificate may be filed at the
lime of applying for a group minimum
wage certificate or during the life of
the certificate. The application must
show, nmong other things, that the
patient worker Is unable to earn the
minimum wage authorized In the
group minimum wage certificate.

(©) An application for an Individual
exception filed before the patient
worker has completed evaluation and
training shall be considered timely. In
such case, If action on the application
Isnot completed before the expiration
of the evaluation and training period,
the minimum wage requested In.the
application by the institution (not less
than 25 percent of the minimum wage)
shall be the Interimminimum wage.

9506 Qiteria for corsdaraian In lhru
axcof catificates.

The following criteria will be consid—
ered by the Administrator In deter-
mining the necessity of lIssuing a cer—
tificate or certificates and the condi—
tions to be specified therein:

(@) The present nnd previous earn—
ings of the patient workers.

(b) Whether the pntlent workers are
receiving commensurate pny.

(©) The nature and extent of the dis—

abilities of the pntlent workers and

and’ training certificate and for an In— the degree to which these factors
dividual exception certificate for pay— affect earning or productive capacity

ment of a wage below 50 percent of
the minimum wage under section 0 of
the Act shall also be filed with the
State agency Before the Wage nnd

of the patient workers. i
(d) Whether the conditions required
for certification under this part have

been met.
Hour Division can act on such nn ap— Ec) W%ether the certification by Ha—
plication, the State agency must certi— state ngency has been made In accord—
fy that the evaluation and training ance with this part.
program meets the standards defined

108

Chapter V- Wage and Hour Division
9587 Iriiikcof catificates.

(@ Upon consideration of criteria
specified In &29.fi, the Administrator
may Issue a certificate or certificates,
as appropriate.

() If a certificate Is Issued, a copy
shall be sent to the institution. If
denied, the

fied In writing of the denial and the
reasons therefor.

?579.10

excess of the maximum workweek ap
pllcable under section 7 of the.Act.

(h) No patient worker shall be
newly-employed under A\ cerUfca®c
Issued under these regulations white
abnormal labor conditions, such as a
strike a lock-out, or other similar con—

institution shall be noti— dition, exist In the Institution,

(D) Each patient worker and IlIs ~r
her parent or guardian shall Ila-

@© A group minimum wage certifi— formed promptly orally and Inwriting,
cate may be issued for the entire Insti— of HIsor her rights under the Act.

tution or a department or departments
of the Institution.

9529.H Terms nod conditions of certifi—
cates.

(@ A certificate shall specify the
terms nnd conditions under which Itls
granted.

(b) A certificate shall apply to every
pp-tlenl worker in the program for
which the certificate Isgranted.

(@©) A certificate shall be effective for
a period to be designated by the Ad—
ministrator, generally for a period of 1
year. Patient workers may be p>.Id
wages lower than the statutory mini—
mum only during the effective period
of a certificate.

(d A group minimum wage certifi—
cate shall set a special minimum wage
of not less than 50 percent of the mini—
mum wage under section 0 of the Act.
An Individual exception certificate
shall set a special minimum wngc not
less than 25 percent of the minimum
wage under section (of the Act.

() An evaluation and training certif—
icate and a work acllvit’-.s center cer—
tificate need not set .. ..peclal mini—
mum wage other than that required
by paragraph (f) of tills section or pr
vided for by £529.4.

H) All patient workers subject to a
certificate shall bo paid wages coin-
inrii_surate with those paid nonhitiidl-
tapped workers In the Institution In

() The terms of any eerl.llleal.e may
be amended for enusc, upon request ol
the Institution, or a patient worker or
his or her parent or guardian, or upon
Iit- initiative of the Administrator.

9509 Itaend Uf raiininths,

(@ Application may be filed for re—
newal of any certificate.

(b) If an appllcal on for renewal lues
been properly and timely filed prior to
the expiration dale of a certificate,
the certificate shall remain In effect
until the application for renewal has
been granted or denied.

(©) Pntlent workers may be paid
wages less than the statutory mini—
mum after notice that the application
for renewal has been denied, if review
of such denial Is requested in accord—
ance with £29.12: PmvUtcd, Uowrrcr,
That [If the denial 1is affirmed on
review, Liu; Institution shall reimburse
any person covered by the eorlllteule
In an amount equal lo the (inference

between the applicable minimum wage
and any lower wage paid such person

subsequent to the effective da'<- of
denial.

0= 95010 I1toyords la In- kept.

Every Institution shall maintain and

have available for Inspection by tin-
Administrator records of:

(@) Disability, which show the

which llu-y are patients or In the vi— nature of each patient worker’s dis—
cinity In Industry maintaining accept— ability.

able labor standards for essentially
the same type, quality, nnd quantity

(b) Productivity, which show the

productivity of each patient worker nn

nf work, but. not less than the certifi— a continuing basi

cate rte applicable If such a rale has
iMi-n authorized. (©) Prevailing wage, which show the

S I periodic Inter—
vals ;Isdefined In é@!ﬁ?)

(@ Patient workers shall be paid not prevailing wages paid nonhandicapped
Irst Hlian one and one-half times the workers in the Institution or In Indus—
rgdinr rate for all hours worked In  try In the vicinity for essentially simi-
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8529.11 Title 29- Labor
Inr work to that performed by the pa— until action Is taken thereon: Pro-
tient workers. vided, however. That If Lite coneeltn-
(> Production standards for an tlon order is affirmed on review, the
average nonhandlcnpped worker for iInstitution shall reimburse any person
each job being performed by a patient covered by the certificate In an

worker In the Institution (for use as a amount equal to the difference be—
norm inmeasuring patient worker pro— tween Lite applicable minimum wage
and any lower wage paid such person

ductivity.) >
(W) Whe'n an evaluation and training subsequent to the effective date of
program Is authorizes s™ "- (.iflate, cancellation.
records showing which patient work—  (c) Except In cases of willfulness or
ers are in the evaluation and training those In which the public Interest re—
program, and the total period of time quires otherwise, before nny certifi—
each worker has been Insuch a catego— cate shall be canceled, facts or conduct
which may warrant such action shall

ry(f) When an Institution holds both abe called to the attention of the Insti—
work activities center certificate and a tution Inwriting and itshall be afford—
group minimum wage certificate, rec— ed an opportunity to demonstrate or

ords showing which patient workers achieve compliance with all lawful re—

i’ under each certificate. . quirements.
i«o«ir,j "he patient
i.ir. viiiin.  uT., k. AR

Any person ugGneveu nns urtuu,
of an authorized representative of tjp>
Administrator taken pursuant to UtU
part may, within 60 days or such nilill.
workers who are entitled to benefits ;:?g&l tflirlnee V\?isttfhihﬁdm/;dnr;?rrigéattroaiolpn;
under the Act shall at all times display etition for review. Such review. If
ip(%ster,l as prescribed by ﬂl]e Adrrllintihs— Branted shnll be made cither by I

rator, In a conspicuous place In the -

Institution where it may be observed Administrator c;]r by kan authoru/d
readily by the patient workers nnd ;gg;gﬁeﬂﬁzgyergvigwtoﬁh Onomgart Ilg :j';'
other workers In the institution. extent < Isdeemned éppropria%/e’ nffonl

(@) Records required by"this section - 2
- s other k.. islerl persons an opportune
shall be kept for the periods specified ty to present data and viev/s.

In Part 516 of this chapter.

i i q Infondion, lan,
85911 Caodlation of ucatificate. %gmdssﬂﬁ% ,
The Administrator may require u

(@ The Administrator may cancel
any certificate for cause. A certificate ) wr.

any time the submission of such lulu,
mation, other than tliat specified el**

may he canceled (1) ns of the date of
issuance. If it Is found that fraud has

been utilized In obtaining the certifi— Where In this part, as Isdeemed nbpro-
cate or in permitting a patient worker Priate, or may conduct nn |nvcatr1
to be employed thereunder; (2) ns of tion, which may lInclude a lienrn

the date of violation, if It Is found that Prior to taking nny action pursuant u
nny of the provisions of the Act or of tlls port. To the extent It Is ileein
the terms of the certificate have been @appropriate, the Administrator p,i®

violated; or (3) as of the date of notice Provide an opportunity to oilier Inn*
of cancellation, If It Is found that the cStcd persons to present duln 9%t

certificate Is no longer necessary In VIGWS.
order to prevent curtailment of oppor—
tunities for employment, or that the
requirements of this part have not

been compiled with. i )
() If a petition for review Is filed excuse noncompllancc with any mi .*

under &520.12, the effective date of Fcdern) or State law or municipal «w.
the cnncpJiatlon shall be postponed nance establishing higher standi,nw

lions nave been uuiliorizeu.
(h) In addition, the records required
under all the applicable provisions of

Part 51G of this chapter.
(i) Every institution having patient

1152.11 Iteliilim to other laws,

No provision of this part, or of »s»
certificate Issued under this pan, »i,u

110

wnopler V- Wage and Hour Division

Hi? d aatifictes for ec
enlrmu

In addition to Ille Issuance of certifi— L X
cates as provided In §8529.1 to 529.14. ugglﬂiwm%%% i,
the Administrator may authorize the 70 Fl P Ulla,{’
issl\nce of certificates to permit em — i
ployment of patient workers in Institu— M% ’ 3
tions at less than the applicable mini—
mum wage under section 0 of the Act
as part of experimental programs to
Increase employment opportunities for
sucli persons. Such certificates shall
be Issued insuch types of cases and on
such terms and conditions within the
scope of section 14 of the Act us the
Administrator shall determine will () “Industrial homeworker™ and I
best further any such experimental wponaworker."™ as used In this part. |
programs. Certificates Issued under pean any employee employed or suf—
tllls_sectlo_n shnll be limited to an ef— fared or permitted to perform indus—
fective period of not more than 1year.  grjgl homework loran employer.

10,SHi Avethat of ths pat.

Administrator may at nny time

lux or her own motion or upon
eHtten request of any Interested
a netting fortli  reasonable
therefor, nnd after opporlunl-

( rju been ithett IY) Interested persons

t» t;t»cM their views, amend or
Ar my of llie terms of this pnrt. the homeworker Insuch production.
The women®s apparel Industry is

* ' @
LT of rcliivH defined as follows: The production of

Aivfoilmidfly six months after the women®s, misses® anil Juniors® dresses,
date @f tills part, the Wage washable service garments, blouses,
*mp> Hour Division will undertake a and neckwear from woven or pur—
-... nf Its program for admInlstra- chased knit fabric; women®s, misses?
i.iii vm! enforcement of this Part In childrens and Infants” underwear,
»r}<*.<Adi,n tdlil the Advisory Com-  nightwear, and negligees from woven
tort/* mi Sheltered Workshops. fabrics: corsets and other body sup—
porting garments from any material:
other garments similar to the forego—
V\ilggirnnd Infants; and children®s outer—

5:10ﬁ‘Ja,§etition lor amendment of n—i,‘ilnl

95311 Definitions.

(@ The meaning of the terms
"person,” “émploy," “employer,” "em—
ployee," "goods " and "production." as
used In tills part, IsHie same as In the
Fairdl_%bor Standards Act of 10k ts
amended.

ii -ifi
In tills part, means Hie productlon by
nny person in or about a home, apart—
ment, tenement, or room in a residen—
tial establishment of goods for nn em —
ployer who suffers or permits such
production, regardless of the source
(whether obtained from an employer
or elsewhere) of the materials used by

r*iT 530-EMPLOYMENT OF

-0-WiwOPKERS IN CERTAIN IN-

CVJISICS i
®© The. Jewel% manufacturing In—
dustry Isdefined as ows:

@ (D) The manufacturing, process—
ing, or assembling, wholly or partially
from any material, o Jewelry, com—
monly or commercially :eknown. Jew—
elry ns used herein In*hales without
limitation, religious, school, college,
and fraternal Insignia; articles ol orna—
ment or adornment designed to be
worn on apparel or carried on or abou®
the person, Including, without limita—
tion, cigar and cigarette eases, holders,
and lighters; watch cases; metal mesh
bags and metal wnteh bracelets; and
chain, iresli, and parts lor use in Hie
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LEGISLATIVE AFFAIRS AGENCY

MEMORAMDUM May 16, 1983
SUBJECT: Minimum wages

(HB 182)
TO: Representative Albert P. Adams
FROM Russ Josephson

Legislative Counsel

Following is the comparative sectional analysis you have
requested for the three versions of IIB 182 (the original and
the committee substitutes by the Health, Education and Social
Services Committee and the Labor and Commerce Committee):

Section 1

In the introduced version of HB 182, sec. 1 amends AS 23.-
10.070, "Exemptions from minimum wage", by adding a new sub-
section (b) that says that the participants in residential
drug and alcoholism treatment programs may be paid less than
the minimum wage for work therapy.

In the two committee substitutes, sec. 1 creates a new
section, AS 23.10.071, "Wages for work therapy". Sub-
section (a) of this section is identical in the two com-
mittee substitutes except that the Labor and Commerce
version has added the phrase "designhed to extend more than
120 days" on page 1, line 13. Subsection (b) differs in
that paragraph (1) has been rewritten in the Labor and
Commerce version for perhaps more clarity, and para-
graphs (4) and (5) have been changed.

In the Health, Education and Social Services version, the
factors in (b)(4) are "the therapeutic benefit of the work
to the patient, the skill required to perform the work, and
the role work therapy plays in the patient's treatment plan".
The Labor and Commerce version substitutes "whether the work
performed by the patient produces goods or services the pro-
ceeds of which will economically or otherwise benefit the
owners, operators, or businesses of the rehabilitation pro-
gram" .



Represer tative Zvlbert P. Adarns
Pane ?
May Ib, _~d3

In the Health, Education and Social Services version, the
factors in (b)(5) are "the impact of the wage scale on the
program, considering its size, level of funding, and the
therapeutic treatment services to be provided". In the
Labor and Commerce version, the factor is "whether the work
produced by the patient creates an unfair competition with
private enterprise because of lower wage standards”.

Section 2

In all three versions of HB 182, sec. 2 creates a new
section, AS 47.37.245, "Wages of patients". In the
introduced version of HB 182, the section simply says that
the participants in these programs may be paid wages for
work therapy, referring to definitions of work therapy and
rates for wages.

In the Health, Education and Social Services and Labor and
Commerce versions of HB 182, sec. 2 has been greatly
expanded, but the text is identical. In this version, sub-
section (a) specifies that the wages are an allowable cost,
that is, payable with grant money. Subsection (b) provides
protection of the wages earned by preventing deductions for
the cost of room, board or services. Subsection (c) pro-
vides for holding wages earned in trust, and if the patient
consents, for the disbursement for several enumerated pur-
poses .

Section 3

In all three versions of HB 182, sec. 3 amends AS 47.37.270
by adding a definition of work therapy. The introduced
version of the bill defined work therapy as "an activity

that trains a patient in minimal employment skills and
assists the patient in reintegration into a community". The
Health, Education and Social Services version instead defines
work therapy as "an activity that involves a patient in basic
employment skills and assists the patient in reintegration
into a community, but does not include such activities as
personal housekeeping chores or cooperative responsibilities
expected of each patient in the program". In essence, the
Health, Education and Social Services version added one new
factor to the original version: those activities not
included in "work therapy".

The Labor and Commerce version of the definition is the same
as the Health, Education and Social Services version except



Representative Albert P. Adams
Page 3
May 16, 1983

for the addition of another item not included in "work therapy"
"work that produces goods or services for sale or distribution,
the proceeds of v/hich would be returned to the owners, opera-
tors, or businesses of the rehabilitation program”.

RJ:ljb
20/004
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Introduced: 2/9/83

Referred: Health, Education &
Social Services, Labor & Commerce
and Finance

BY BARNES, CLOCKSIN, BUSSELL,
IN THE HOUSE LISKA AND LARSON

HOUSE BILL NO. 182
IN THE LEGISLATURE OF THE STATE OF ALASKA
"HIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: ™"An Act exempting participants 1iIn residential drug
abuse and alcoholism treatment programs from Alaska“®s
minimum wage provisions, and providing a wage scale.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section1l. AS 23.10.070 is amended by adding a new subsection to
read:

(b) Participants in residential drug and alcoholism treatment
programs may be paid less than the minimum wage prescribed in AS 23_.-
10.050 - 23.10.150 for work therapy, as defined in AS 47.37.270.

* Sec. 2. AS 47_.37 1i1s amended by adding a new section to read:

Sec. 47.37.245. WAGES OF PATIENTS. Participants in residential
drug abuse and alcoholism treatment programs shall be paid wages for
work therapy, as defined in AS 47.37.270, at the rates established
under AS 33.32.050.

* Sec. 3. AS 47.37.270 is amended by adding a new paragraph to read:
(14) "work therapy"™ means an activity that trains a patient
in minimal employment skills and assists the patient in reintegration

into a community.

-1- HB 182
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and retain this “orrected version.



Offered: 4/28/83
Referred: Labor and Commerce
and Finance

Original sponsors: Barnes, Clocksin,
Bussell, et al

BY THE HEALTH, EDUCATION,

1 IN THE HOUSE AND SOCIAL SERVICES COMMITTEE
2 CS FOR HOUSE BILL NO. 132 (HESS)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 THIRTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: ™"An Act exempting participants in residential drug
7 abuse and alcoholism treatment programs from Alaska®s
8 minimum wage provisions, and providing a wage scale.”

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 23.10 is amended by adding a new section to read:

11 Sec. 23.10.071. V/AGES FOR V/ORK THERAPY. (a) For work therapy,
12 as defined in AS 47.37.270, a participant in a residential drug abuse
13 or alcoholism treatment program may be paid less than the minimum wage
14 prescribed in AS 23.10.050 - 2.3.10.150 if the rate has been approved
15 by the commissioner under this section and 1is in compliance with
16 federal law.

17 (b) The commissioner shall adopt regulations regarding the
18 payment of wages for work therapy. In adopting the regulations, the
19 commissioner shall consider the following factors:

20 (¢)) whether the work performed by the patient is that which
21 is ordinarily carried on by patients in a residential treatment pro-
22 gram and is not solely for the economic benefit of the program, but
23 solely for the mutual benefit of the participants;

24 (2) whether the work performed by the patient would ordi-
25 narily be performed by full-time employees of the program;

26 (3) whether the work performed by the patient is work that
27 may produce income to the patient, other than wages;

28 (4) the therapeutic benefit ofthe work to the patient, the
29 skill required to perform the work, and the role work therapy plays in

-1- CSHB 1.82 (HESS)
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*

the patient®s treatment plan;

(6) the impact of the wage scale on the program, consider-
ing its size, level of funding, and the therapeutic treatment services
to be provided,

Sec, 2. AS 47.37 1is amended by adding a new section to read:

Sec. 47.37.245. WAGES OF PATIENTS. () A participant in a
residential drug abuse or alcoholism treatment program may be paid
wages for work therapy. The payment of wages for v/orktherapy by a
drug or alcoholism treatment program shall be considered anallowable
cost under the department®s regulations governing costs a grantee may
pay with money received from a grant.

(b) No part of the wage earned by the patient worker may be

deducted for the cost of room, board or services. The program, how-
ever, after the payment of wages, may assess and collect the reason-
able cost of treatment according to rates established under AS 47_.37.-
240, and on the same basis i1t assesses and collects from non-working
patients.

(c) Wages earned by the patient worker may be held in trust by
the program for the benefit of the patient,and disbursed by the
program, with the patient®s consent

(1) for the support of the patient®s dependents;

(2) to pay a civil judgment;

(3) for the purchase of gifts, clothing, and items of
personal use;

(4) to pay restitution or a fine;

(5) for other purposes considered appropriate by the treat-
ment program.

Sec. 3. AS 47.37.270 is amended by adding a new paragraph to read:

(14) "work therapy”™ means an activity that involves a

CSHB 182 (HESS) -2-



patient in basic employment skills and assists the patient iIn reinte-
gration into a community, but doesnot 1include such activities as

personal housekeeping chores or cooperative responsibilities expected

of each patient in the program.

-3- CSHB 182 (HESS)
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Offered: 5/11/83

Referred: Finance
Original sponsors: Barnes, Clocksin,
Bussell, et al
BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

CS FOR HOUSE BILL NO. 182 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act exempting participants 1in residential drug

abuse and alcoholism treatment programs from Alaska®s

minimum wage provisions, and providing a wage scale.””
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.10 is amended by adding a new section to read:

Sec. 23.10.071. WAGES FOR WORK THERAPY. (a) For work therapy,
as defined in AS 47.37.270, a participant in a residential drug abuse
or alcoholism treatment program designed to extend more than 120 days
may be paid less than the minimum wage prescribed in AS 23.10 050 -
23.10.150 if the rate has been approved by the commissioner under this
section and is in compliance with federal law.

(b) The commissioner shall adopt regulations vregarding
payment of wages for work therapy. In adopting the regulations, the
commissioner shall consider whether the work performed by the patient

(&) is solely for the benefit of the patient and is that
which 1is ordinarily carried on by patients in a residential treatment
program;

(2) would ordinarily be performed by full-time employees of
the program;

(©)) is work that may produce income to the patient, ether
than wages;

(4) produces goods or services the proceeds of which will
economically or otherwise benefit the owners, operators, or businesses

of the rehabilitation program; and

-1- CSHB 182 (LSC)
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(5) creates an unfair competition with private enterprise
because of lower wage standards.
Sec. 2. AS 47.37 is amended by adding a new section to read:

Sec. 47.37.245. WAGES OF PATIENTS. (@) A participant in a
residential drug abuse or alcoholism treatment program may oe paid
wages Tfor work therapy. The payment of wages for work therapy by a
drug or alcoholism treatment program shall be considered an allowable
cost under the department®s regulations governing costs a grantee may
pay with money received from a grant.

(b) No part of the wage earned by the patient worker may be
deducted for the cost of room, board or services. The program, how —
ever, after the payment of wages, may assess and collect the reason—
able cost of treatment according to rates established under AS 47_.37.-
240, and on the same basis it assesses and collects from non-working
patients.

(c) Wages earned by the patient worker may be held in trust by
the program for the benefit of the patient, and disbursed by the
program, with the patient®s consent

(1) for the support of the patient"s dependents;

(2) to pay a civil judgment;

(3) for the purchase of gifts, clothing, and items of
persox.al use;

(4) to pay restitution or a fine;

(6) for other purposes considered appropriate by the treat—

ment program-.

* Sec. 3. AS 47.37.270 is amended by adding a new paragraph to read:

(14) *“work therapy™
(A) means an activity that involves a patient in basic

employment skills and assists the patient iIn reintegration into a

CSHB 182 (L&C) -2-



community;
(B) does not include
(O] activities such as personal housekeeping
chores or cooperative responsibilitiesexpected of each
patient in the program; or
(ii) work that produces goods or services for sale
or distribution, the proceeds of which would be returned to
the owners, operators, or businesses of the rehabilitation

program.

-3- CSHB 182 (L&C)
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"An Act exempting participants in residential drug abuse and alcoholism
treatment programs from Alaska's minimum wege provisions, and providing
a wege scale.”

The Department of Health and Social Services is supportive of this
legislation.

The issues ad remedies surrounding this proposed legislation arose with
the advent of a long term care program for the chronic and significantly
debilitated alcoholic. The individuals to be served by these programs
have long histories of unemployment, skill depreciation, loss of positive
employment experiences ad loss 0" positive life experiences. Long term
care Is defined as treatment lasting from a mnimum 120 days to a nexinmum
of 2 years with an average length of 1 year.

Qe of the intents of long term care treatment program is to have clients

in a form of work therapy as part of their overall treatment regime
Such work therapy will be designed to help the client re-establish or
re-learn basic learning, life and employment skills. It is the intent of
the long term care treatment program to be nore than a warehouse for the
most severely afflicted casualties of the disease alcoholism.

This legislation will permit eligible programs to apply for exemption from
the mnimum wege while protecting the clients rights.

Recommrended by
George T. Mundell
Acting Coordinator
Office of Alcoholism/
Drug Abuse

Date: 5/12/83

Approved by:
Commissioner

Dept, of Health &
Social Services

Date:
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FISCAL NOTE

THE LEASATURE OF THE STATE OF ALASKA

THRTEENTH LEGSATURE
TITLE: "An Act relating to residential drug abuse..."
AENCY AHFECTED  Department of Labor

Page 2

Under this Bill participants in viork therapy in long term residential drug
abuse or alcoholism treatment programs be paid less than the mnimum wege
prescribed in AS 23.10.050 - 23.10.150, if the rate has been approved by the
Commissioner and is in compliance with Federal Law.

The Department will require a Clerk Typist IIP to provide a focal point between
the treatment agency and the Department to insure processing of applications
for waiver; routing and clerical assistance for approvals and denials; mainte-
nance of central records system to insure monitoring and periodic review of
program residents; answer and route inquiries and complaints for review, and
provi le clerical support to professional staff. Currently, only two programs

- Akeela House and Nugent's Ranch provide long term residential programs.

Assumptions:

Effective date of July 1, 1983

6% per anum inflation rate.

Equipment costs in FY '84 is a one time item.

Limited to long term residential treatment f»r not nore than 180 participants
over a two year period.



RCHTION TITLE
Clerk Typist 111
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1 2
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10 Tras @ e 0
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4 Che
15 TOA. CH 41,216
REHPT CIE FONONG SORE
Feded Recapis 102
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Gaed Rutk
I-A Recai pt
Royam Recelpis 1028
FIREMUE Y
SAKEY NOVER
ALY Labor

progran  Worker Protection

RANGESTEP V2 PAHEUIME AFROL. QISR

RMNMER BUFRMRTY LGN LECTION OSTRCT

J Anchoragel

This position will provide a focal point (liason) between,
alcohol and drug abuse treatment agencies and the depart-
ment: Duties will include processing applications for
waivers; routing and clerical assistance for approvals and
denials; maintenance of central records system for moni-
toring, and review of program residents; answer and route

inquiries and complaints for review; and provide clerical
support to professional staff.

Contractual Services includes $3,400 in rent, $2,527 for
indirect support services, and $5,000 for other normal
operating costs.

The equipment line item consist of $2,500 to purchase
basic office equipment for this position.

Rl Labor Standards & Safety

comporerit Wage and  Hour

Raissd Dete

LEG:A:51
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Offered: 5/17/83

Referred: Rules
Original sponsors: Barnes, Clocksin,

Bussell, et al
IN THE HOUSE BY THE FINANCE COMMITTEE

CS FOR HOUSE BILL NO. 182 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act exempting participants in residential drug

abuse and alcoholism treatment programs from Alaska®s
minimum wage provisions, and providing a wage scale."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 23.10 is amended by adding a new section to read:

Sec. 23.10.071. WAGES FOR WORK THERAPY. (&) For work therapy,
as defined in AS 47.37.270, a participant in a residential drug abuse
or alcoholism treatment program designed to extend more than 120 days
may be paid less than ti-e minimum wage prescribed 1in AS 23.10.050 -
23.10.150 if the rate has been approved by the commissioner under this
section and is in compliance with federal law.

(b) The commissioner ™ shall adopt regulations regarding the
payment of wages for work therapy. In adopting the regulations, the
commissioner shall consider whether the work performed by the patient

(1) 1is solely for the benefit of the patient and 1is that
which is ordinarily carried on by patients in a residential treatment
program;

(2 would ordinarily be performed by full-time employees of
the program;

(3) 1is work that may produce income to the patient, other
than wages;

(4) produces goods or services the proceeds of which will
economically or otherwise benefit the owners, operators, or businesses

of the rehabilitation program; and

-1- CSHB 182(Fin)



(14) "work therapy"

(A) means an activity that involves a patient in basic
employment skills and assists the patient in reintegration into a
community;

(B) does not include

©O) activities such as personal housekeepil
chores or cooperative responsibilities expected of each
patient in the program; or

(i) work that produces goods or services for sa
or distribution, the proceeds of which would be returned to
the owners, operators, or businesses of the rehabilitation

program-.

-3- CSHB 182(Fin)
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Offered: 5/17/83
Referred: Rules

Original sponsors:

IN THE HOUSE

Barnes, Cloclcsin,
Bussell, et al

BY THE FINANCE COMMITTEE
CS FOR HOUSE BILL NO. 182 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act exempting participants in residential drug

abuse and alcoholism treatment programs from Alaska®s

minimum wage provisions, and providing a wage scale.™

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.10 is amended by adding a new section to read:

Sec. 23.

10.071. WAGES FOR WORK THERAPY. (a) For work therapy,

as defined in AS 47.37.270, a participant in a residential drug abuse

or alcoholism treatment program designed to extend more than 120 days

may be paid less than the minimum wage prescribed 1in AS 23.10.050 -

23.10.150 if

the rate has been approved by the commissioner under this

section and is in compliance with federal Ilaw.

() The

commissioner shall adopt regulations regarding the

payment of wages for work therapy. In adopting the regulations, the

commissioner

shall consider whether the work performed by the patient

(1) 1is solely for the benefit of the patient and Iis that

which 1is ordinarily carried on by patients in a residential treatment

program;

(2) would ordinarily be performed by full-time employees of

the program;

(3) 1is work that may produce income to the patient, other

than wages;

(4) produces goods or services the proceeds of which will

economically

of the rehabi

or otherwise benefit the owners, operators, or businesses

litation program; and

-1- CSHB 182 (Fin)
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(5) creates an unfair competition with private enterprise
because of lower wage standards.
Sec. 2. AS 47.37 is amended by adding a new section to read:

Sec. 47.37.245. WAGES OF PATIENTS. @ A participant in a
residential drug abuse or alcoholism treatment program may be paid
wages TFfor work therapy. The payment of wages for work therapy by a
drug or alcoholism treatment program shall be considered an allowable
cost under the department®"s regulations governing costs a grantee may
pay with money received from a grant.

(b) No part of the wage earned by the patient worker may be
deducted for the cost of room, board or services. The program, how —
ever, after the payment of wages, may assess and collect the reason—
able cost of treatment according to rates established under AS 47.37.-
240, and on the same basis it assesses and collects from non-working
patients.

©) Wages earned by the patient workermay be held ir trust by
the program for the benefit of the patient, and, except as provided in
(d) of this section, may be disbux-sed by the program only with the
patient®s consent

(1) for the support of the patient®s dependents;

(2) to pay a civil judgment;

(3) for the purchase of gifts, clothing, and items of
personal use;

(4) to pay restitution or a fine;

(5) for other purposes considered appropriate by the treat—
ment program.

@ Wages earned by the patient workermay be disbursed without
the patient®s consent iIn accordance with a final court order.

Sec. 3. AS 47.37.270 1is amended by adding a new paragraph to read:

182(Fin) e

i»
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(14) *"work therapy"”

(A) means an activity that involves a patient in basic
employment skills and assists the patient in reintegration into a
community;

(B) does not include

(O] activities such as personal housekeeping
chores or cooperc_ive responsibilitiesexpected of each
patient in the program; or

(i1) work that produces goods or services for sale
or distribution, the proceeds of which would be returned to
the owners, operators, or businesses of the rehabilitation

program.

-3- CSHB 182 (Fin)
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Date: 3 J3- 23
Mr. President:

The Committee on LABOR & OCOMVERCE has had CSHB 182(Fin)

Exempting participants in residential drug abuse and alcoholism treatment

programs from Alaska's minimum wage provisions; eff. date.
=/

under consideration and (aJnajority™)of the committee) (the committee)
reports it back with the forTwTTig recommendations

[ v<f do pass [ ] do not pass

[ ] do pass with attached amendments(s)

_ [ ] sare title
f ] replace with CS for [ ] new title

and recommends
AND attaches a "Letter of Intent” [ ] MNew Fiscal Note
reports it back without recommendation

referred to the Committee

VBVBERS 6 VEVBERS HAVING
B9 OTHER RECOMMENDATIONS:
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POSITION PAPER
HO&E BILL 182

"An Act exempting participants in residential drug abuse and alcoholism
treatment programs from Alaska's minimum wage provisions, and providing

a wege scale.”
The Department of Health and Social Services is supportive of this

legislation.

The issues ad remedies surrounding this proposed legislation arose with
the advent of a long term care program for the chronic and significantly
debilitated alcoholic. The individuals to be served by these programs
have long histories of unemployment, skill depreciation, loss of positive
employment experiences ad loss of positive life experiences. Long term
care Is defined as treatment lasting from a minimum 120 daysto armeximum
of 2 years with an average length ofl year.

Qe of the intents of long term care treatment program is tohaveclients

age in a form of work therapy as part of their overall treatment regime.
Such work therapy will be designed to help the client re-establish or
re-learn basic learning, life and employment skills. It is the intent of
the long term care treatment program to be nore than a warehouse for the
most severely afflicted casualties of the disease alcoholism.

The Department is also concerned that clients' rights be protected. The
Department is also concerned that short term treatment programs provide
intensive therapy to appropriate clients. To this end the Department of
Health ad Social Services would recommend the following.

House Bill No. 182, lines 12 through 14 be amended to read:

(b) Participants in residential drug and alcoholism
treatment programs [designed to exceed 120 days in length,]
mey be paid less than the minimum wege prescribed in
AS 23.10.050-23.10.150 for work therapy, as defined in
AS 47.37.270.

House Bill No. 182, lines 16 through 19 be amended to read:

Sec. 47.37.245. Wages of Patients. Participants in
residential drug abuse and alcoholism treatment programs,
[designed to exceed 120 days in length,] shall be paid for
work therapy, as defined in AS 47.37.270, at the rates
established under AS 33.32.050. [AS 33.32.050(a)].

These recommended changes would have the effect of limiting the applica-
bility of the exemption from the mnimum wege law. It is the Department’s
position that only long term care treatment programs (designed to exceed
120 days) be exempted.
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Acting Coordinator
Office of Alcoholism/
Drug Abuse
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Robert’ London Smith, Ph.D.
Commissioner
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RM"PER/ttepartment & Health & Social Services,

POSITION PAFER
CS KRR HEE BILL 182 (L&C)

AN Act exempting participants in residential drug abuse and alcoholism
treatment programs from Alaska's minimum wege provisions, and providing
awege scale.”

The Department of Health and Social Services is supportive of this
legislation.

The issues ad remedies surrounding this proposed legislation arose with
the advent of a long term care program for the chronic and significantly
debilitated alcoholic. The individuals to be served by these programs
have long histories of unemployment, skill depreciation, loss of positive
employment experiences and loss of positive life experiences. Long term
care I1s defined as treatment lasting from a mnimum 120 days to a maximum
of 2 years with an average length of 1 year.

Qe of the intents of long term care treatment program is to have clients

in a form of work therapy as part of their overall treatment regime.
Such work therapy will be designed to help the client re-establish or
re-learn basic learning, life ad employment skills. It is the intent of
the long term care treatment program to be nore than a warehouse for the
most severely afflicted casualties of the disease alcoholism.

This legislation will permit eligible programs to apply for exemption from
the minimum wege while protecting the clients rights.

Reconmrended  by:
George t. Mundell
Acting Coordinator
Office of Alcoholism/
Drug Abuse
Date: 5/12/83
nNT
Approved by:
Commissioner
Dept, of Health &
Social Services
Date:
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FISCAL NOTE

THE LEGSATURE OF THE STATE G- ALASKA

THRTEENTH LEGS ATURE
TITLE: "An Act relating to residential drug abuse..."
AENCY AHFECTED:  Department of Labor

Page 2

Under this Bill participants in work therapy in long term residential drug
abuse or alcoholism treatment programs ney be paid less than the mininum wege
prescribed in AS 23.10.050 - 23.10.150, if the rate has been approved by the
Commissioner and is in compliance with Federal Law.

The Department will require a Clerk Typist |1l to provide a focal point between
the treatment agency and the Department to insure processing of applications
for waiver; routing and clerical assistance for approvals and denials; mainte-
nance of central records system to insure monitoring and periodic review of
program residents; answer and route inquiries and complaints for review, and
provide clerical support to professional staff. Currently, only two programs
- Akeela House and Nugent's Ranch provide long term residential programs.

Assumptions:

Effective date of July 1, 1983

Bbper anum inflation rate.

Equipment costs in FY '84 is a one time item.

Limited to long term residential treatment for not more than 180 participants
over a two year period.

LEG:A :52
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This position will provide a focal point (liason) between
alcohol ard drug abuse treatment agencies and the depart-
ment: Duties will include processing applications for
waivers; routing and clerical assistance for approvals and
denials; maintenance of central records system for moni-
toring, and review of program residents; answer and route
inquiries and complaints for review; and-provide clerical
support to professional staff.

Contractual Services includes $3,400 in rent, $2,527 for
indirect support services, and $5,000 for other normal
operating costs.

The equipment line item consist of $2,500 to purchase
basic office equipment for this position.

FY 84
Pge 1 of 1
Ravised Dete

LEG:A:51
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HOBE BILL 182

"An Act exempting participants in residential ‘drug abuse and alcoholism
treatment programs from Alaska's mnimum wege provisions, and providing
a wage scale.”

The Department of Health and Social Services is supportive of this
legislation.

The issues and remedies surrounding this proposed legislation arose with
the advent of a long term care program for the chronic and significantly
debilitated alcoholic. The individuals to be served by these programs
have long histories of unemployment, skill depreciation, loss of positive
employment experiences and loss of positive life experiences. Long term
care is defined as treatment lasting from a minimum 120 days to a maximum
of 2 years with an average length of 1 year.

Qe of the intents of long term care treatment program is to have clients
engage in a form of work therapy as part of their overall treatment regime.
Such work therapy will be designed to help the client re-establish or
re-learn basic learning, life and employment skills. It is the intent of
the long term care treatment program to be more than a warehouse for the
most severely afflicted casualties of the disease alcoholism.

The Department is also concerned that clients' rights be protected. The
Department is also concerned that short term treatment programs provide
intensive therapy to appropriate clients. To this end the Department of
Health and Social Services would recommend the following.

House Bill No. 182, lines 12 through 14 be amended to read:

(b) Participants in residential drug and alcoholism
treatment programs [designed to exceed 120 days in length,]
be paid less than the minimum wage prescribed in
AS 23.10.050-23.10.150 for work therapy, as defined in
AS 47.37.270.

House Bill No. 182, lines 16 through 19 be amended to read:

Sec. 47.37.245. Wages of Patients. Participants in
residential drug abuse and alcoholism treatment programs,
[designed to exceed 120 days in length,] shall be paid for
work therapy, as defined 1In AS 47.37.270, at the rates
established under AS 33.32.050. [AS 33.32.050(a)].

These recommended changes would have the effect of limiting the applica-
bility of the exemption from the minimum wage law. It is the Department’'s
position that only long term care treatment programs (designed to exceed
120 days) be exempted.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM May 16, 1983
SUBJECT: Minimum wages

(HB 182)
TO: Representative Albert P. Adams

FROM  -nP)l Russ Josephson
Legislative Counsel

Following is the comparative sectional analysis you have
requested for the three versions of HB 182 (the original and
the committee substitutes by the Health, Education and Social
Services Committee and the Labor and Commerce Committee):

Section 1

In the introduced version of HB 182, sec. 1 amends AS 23.-
10.070, "Exemptions from minimum wage", by adding a new sub-
section (b) that says that the participants in residential
drug and alcoholism treatment programs may be paid less than
the minimum wage for work therapy.

In the two committee substitutes, sec. 1 creates a new
section, AS 23.10.071, "Wages for work therapy". Sub-
section (a) of this section is identical in the two com-
mittee substitutes except that the Labor and Commerce
version has added the phrase "designed to extend more than
120 days" on page 1, line 13. Subsection (b) differs in
that paragraph (1) has been rewritten in the Labor and
Commerce version for perhaps more clarity, and para-
graphs (4) and (5 have been changed.

In the Health, Education and Social Services version, the
factors in (b)(4) are "the therapeutic benefit of the work
to the patient, the skill required to perform the work, and
the role work therapy plays in the patient's treatment plan".
The Labor and Commerce version substitutes "whether the work
performed by the patient produces goods or services the pro-
ceeds of which will economically or otherwise benefit the
owners, operators, or businesses of the rehabilitation pro-

gram" .
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In the Health, Education and Social Services version, the
factors in (b)(5) are "the impact of the wage scale on the
program, considering its size, level of funding, and the
therapeutic treatment services to be provided"* In the
Labor and Commerce version, the factor is "whether the work
produced by the patient creates an unfair competition with
private enterprise because of lower wage standards".

Section 2

In all three versions of HB 182, sec. 2 creates a new
section, AS 47.37.245, "Wages of patients”. In the
introduced version of HB 182, the section simply says that
the participants in these programs may be paid wages for
work therapy, referring to definitions of work therapy and
rates for wages.

In the Health, Education and Social Services and Labor and
Commerce versions of HB 182, sec. 2 has been greatly
expanded, but the text is identical. In this version, sub-
section (a) specifies that the wages are an allowable cost,
that is, payable with grant money. Subsection (b) provides
protection of the wages earned by preventing deductions for
the cost of room, board or services. Subsection (c} pro-
vides for holding wages earned in trust, and if the patient
consents, for the disbursement for several enumerated pur-
poses .

Section 3

In all three versions of HB 182, sec. 3 amends AS 47.37.270
by adding a definition of work therapy. The introduced
version of the bill defined work therapy as "an activity

that trains a patient in minimal employment skills and
assists the patient in reintegration into a community". The
Health, Education and Social Services version instead defines
work therapy as "an activity that involves a patient in basic
employment skills and assists the patient in reintegration
into a community, but does not include such activities as
personal housekeeping chores'or cooperative responsibilities
expected of each patient in the program". In essence, the
Health, Education and Social Services version added one new
factor to the original version: those activities r.ot
included in "work therapy".

The Labor and Commerce version of the definition is the same
as the Health, Education and Social Services version except
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for the addition of another item not included in "work therapy"”
"work that produces goods or services for sale or distribution,
the proceeds of which would be returned to the owners, opera-
tors, or businesses of the rehabilitation program”,

RJtljb
20/004



NVEMORANDUM State of Alaska

to. Robert L. Cole date.  April 12, 19&
Coordinator _
Office of Alcoholism/Drug Abuse file noo J66-484-82

THEHHNE ND 465-3 603

ARM WLSON L. GONDON subject. Payment of Wages
ATTORNEY GENERAL in Therapeutic
Work Program

~ Linda Scoccia
Assistant Attorney General

You have asked several questions regarding payment
of wages to clients of Nugen's Ranch, a long-term alcohol
treatment facility, for wo k that they do while residing at
the Ranch. You state that a component of the program at
Nugen's Ranch is work therapy, and that the program wiill
develop a farm, with the clients engaging in such activities
as harvesting crops, tending a greenhouse, and doing general
housekeeping at the Ranch, as well as assisting nearby farmers
with their crops. You also state that any proceeds in food
or money will go back into facility operations.

You pose a series of questions regarding coverage
of the client-workers fo.r the above-mentioned activities
under state and federal 'law; essentially, three issues are
raised by your questions: (1) are the clients employees?;
(2) if yes, are they working in covered employment?; and
(3) if yes, are they exempt by virtue of their disability?

The state and federal laws which cover questions of
minimum wage and overtime are, respectively, the Alaska Wage
and Hour Act, AS 23.10.050-.150, and the Federal Labor
Standards Act (FLSA), 29 UC 8§88201-219, and the regulations
adopted thereunder. = AS 23.10.065 J] provides in pertinent
part:

MINIMUM WAGES. An employer shall pay
to each of his employees wages at a rate
of not less than 50 cents an hour
greater than the prevailing Federal
Minimum Wege Law or $2.60 an hour, which-
ever is greater, for hours worked in a
Bay period, whether the work is measured
y time, piece, commission or otherwise.

/1 The federal counterpart is 29 USC 8206. Since both federal
and state law seem to apply, and state law is based on the
federal law, see McGinnis v. Stevens, 543 P.2d 1221 (Alaska
1975), and, for purposes of this inquiry, they are virtually
interchangeable, | shall not focus exclusively on either.

02-001A(Rev.. 10/79)
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Both state and federal law have provisions exempting certain
categories of workers from payment of the minimum wage /2 and
providing, instead, for payment of less than the minimum
wage. AS 23.10.070 provides in pertinent part:

Sec. 23%;,10.070. EXEMPTIONS FROM
MINIMUM WAGE. To the extent necessary
to prevent curtailment of opportunies
of employment, the commissioner-may by
regulations or orders provide for the

r employment at wages lower than the mini-
mum wage prescribed in AS 23.1 0.050 —
23.10.150 of

(1) an individual whose earning
capacity is impaired by physical or
mental deficiency, age, or injury, at
the wages and subject to the restric-
tions and for the period of time which
is fixed by the commissioner . . . |3

Under state regulation, 'however, persons participating in
alcohol rehabilitation are specifically excluded J from the
application of this statute. ]5

12 AS 23.10.070 and 29 USC 8214, respectively.

/I3 The federal exemption is similar, applying to those
"whose earning capacity or ,oroductlve capacity is impaired
by age or physical or mental deficiency or injury", 29 USC
8214 (c)(l).

/4 Federal regulations, 29 R 529.1-529.17, discussed
below, exclude such persons if their earning or productive
capacity is so impaired that they are not able to earn the
statutory minimum wage.

/5 8 AAC 15.120 provides in part:

MINIMUM WACE EXEMPTION FOR HANDI -
CAPPED PERSONS.

(f) Persons undergoing rehabilitation
treatment or therapy relating to nar-

cotics or alcoholism are not considered
handicapped for the purposes of AS 23.-
10.070 and this section.
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Nor is the characterization of the work as “thera-
peuticl determinative; the question is whether the patient/client
1s an employee, that' is, whether he or she is employed by the
program. The F.SA simply defines "employ" /6 as “to suffer
or permit to. work". 29 UC 8203(g). The test adopted by
the federal courts looks to the "economic reality" of the
situation in determining the existance of an employment
relationship. In Souder v. Brennan, 367 F. Supp. 88 (D.C.
Cir. 1973), patient-workers in state hospitals for the mentally
111 and mentaIIK retarded sought a determination that the
provisions of the FLSA applied to them. The court found in
their favor, and stated:

[T]he reality is that many of the patient-
workers perform work for which they are in
no way handicapped and from which-the in-
stitution derives full economic benefit.
S long as the institution derives any con-
sequential economic benefit the economic
reality test would indicate an employment
relationship rather than mere theraputic
exercise. To hold otherwise would be to
make therapy the sole justification for
thousands of positions as dishwashers,
kitchen helpers, messengers and the like.

367 F. Supp. at 813 (footnotes omitted).

After this decision, the U.S. Department of Labor
ﬁromulgated, in 1975, new regulations H_implementing the
olding of this case. The regulations expressly apply to
"patient-workers" in "residential centers for drug addicts or
alcoholics". J8 The regulations define "employment relation-
ship" as follows:

/6 The Alaska Wage and Hour Act does not define "employ",
but AS 23. 10. 145 provides.:

DEFINITIONS. Terms used in AS 23.10.-
050--23.10.150 shall be defined, where
applicable, as they are defined in the
federal Fair Labor Standards Act of
1938, as amended, or the regulations
adopted under it.

JJ 29 CR 529.1-529.17
/18 29 OMR 529.2(b) and (c)
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"Employment relationship® generally
arises whenever a patient is suffered
or permitted to work. The toal facts
surrounding a given situation, other
than those f.actors specifically ex-
cluded 1n this subsection, determine
whether the test is satisfied. A
major factor in determining whether or
not an employment relationship exists
under this Part is whether the work r
performed is of any consequential eco-
nomic benefit to the institution .
Generally, work shall be considered
to be of consequential economic benefit
if it is of the type that nonhandi-
capped workers normally perform, in
whole or in part, in the institution
or elsewhere. A patient does not,
however, become an employee merely if
he or she performs personal house-
keeping ‘chores, such as maintaining
his or her oan_ quarters, or receives
a token remuneration for his or her
services. Nor does the patient be-
come an employee if engaged in such
activities as making.craft rproducts,
where the patient voluntarily engages
in such activity and the products be-
come the property of the patient making
them, or the funds resulting from the
sale of the products are divided among
the patients participating in that pro-
gram or are used for purposes of pur-
chasing materials consumed in making
the craft products. O the other hand,
determination of an employment relation-
ship does not depend on the level of
performance of the patient or whether
the work is of. theraputic value to the
patient. /9

/19 29 CR 529.2(d). Emphasis added.
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Thus, th& critical factor in determining the existence of an
employment relationship is whether the program derives any
"consequential economic benefit" from the work doRe by the
clients or patients. As the regulation further states, such
a benefit usually is -found if the work is of the type that
iIs usually performed bynonhandicapped workers. In the
context of your programand the therapeutic purpose of the
activities eiumerated aoove, this question is not quite as
susceptible of an easy answer as it is in the case of an in-
stitution such as a mental hospital which employs its
patient as"dishwashers, kitchen helpers, messengers and the
like". It does not seemas likely that at Nugen's Ranch a
client tending a garden, for example, would be displacing or
impairing the employment opportunities of another potential
employee that the program would otherwise hire to perform
that task. However, this question need not be decided, with
respect to the activities you have described, because the
final issue raised (I have, saved the best for last) resolves
the problem.

AS 23.10.055 lists employees who are exempt from
the provisions of the Alaska Wage and Hour Act. Subsections
(1) and (2) are dispositive. Subsection (1) provides:

(1) an individual employed in agricul-
ture which includes farming in all its
branches and, among other things, includes
the cultivation and tillage of the soil,
dairying, the production, cultivation,
growing, and harvesting of any agricultural
or horticultural commodities, the raising
of livestock, bees, fur-bearing animals,
or poultry, and any practices (including
forestry and lumbering operations) per-
formed by a farmer or on a farm as an in-
cident to or in conjunction with the
farming operations, including preparation
for market, delivery to storage or to
market or to carriers for transportation
to market;
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Subsection (2) provides:

(2) an individual employed in the
catching, trapping, cultivating or
farming,, netting or taking of any kind
of fish, shellfish, or other aquatic
forms of animal and vegetable life;

Tims under Alaska law, Nugen's Ranch is not required
to pay minimum wages to individuals engaged in general house-
keeping 710, harvesting crops /11, tending a greenhouse,
caring for animals, or fishing; nor is it required to do so
under federal law. /12 It must be emphasized, however,
that the inquiry is a factual one, and therefore each situa-
tion must be individually examined to determine whether the
mini'um wage laws apply. If clients of Nugen's Ranch were to
engage in activities other than those you have described, the
questions regarding applicability of the minimum wage laws
would have to be looked at anew.

LS/jf
cc: DonWilson -

Wage & Hour Divison
Department of Labor

/10 See 29 CFR 2(d), quoted above.

/1l Whether they perform this activity for the Ranch or for
other farmers.

712 29 UC 213(a) (5) and (6).

a0DBRSfFiaon-
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,ploycr and, where approprl- drawal, suc_h employel_' shall be_lr]eligi—
- Uie apprenticeship ngency or ble Lo obtain or exercise _the perl_Ieges
responsible school official, setting 9ranted In such a certificate until he
out that representatived findings of satlsfles_ the_ Issuing officer that lie will
specific pertinent facts and conclu— NOt again give cause for annulment or
sions and that representative's order Withdrawal Ifa certificate Is Issued.

concerning the proposed annulment or %@%ﬁ %
1

withdrawal. In proceedings Instituted
(43 Fit 20400, June 30. 1978]

for annulment, the order may provide
for withdrawal Instead of annulment
If Ihe proof warrants such withdrawal
but falls to support adequately the an—
nulment, Such an order shall be PpART 529-iEMPLOYMENT OF PA—
deemed Issued and effective according TIENT WORKERS IN HOSPITALS
to Its terns when mailed. <AND INSTITUTIONS A7 SUBMINI—
MUM WAGES

% Jauay lagege ad e d ey
§5B8 Raiaw B88 M By mitee on Srettered

Any employer and. when appropri—
ate, any apprenticeship agency or re— %é
sponsible school official, who ex—
pressed timely objection to the pro—
posed action prior to Issuance of an
order of annulment or withdrawal

may obtain review, limited to the ques— 0
tion of whether the findings of fact T
support the order under the regula— D
tions In this part. Application for such 3 g
review shall be In writing addressed to @%]

the Administrator and mailed within
15 days after the order Is Issued. The
Administrator may affirm, modlty, or
reverse the order, or may remand It @%
for further proceedings. The order

under review shall not be stayed In a%%u% % ® da 108 &
el feel pending such review. Any ag— U .
grieved person may obtain such review %:ICE %57@ Fea 7 105 ules

ol an order entered In proceedings In—
stituted under pnrugraph (c) of 5520,3,

R I ki 2. S gy 8% S

. (@ The Fair Labor Standards Act as
%m Gf ordir of amurert rr amended, among other things, makes
. provision for the employment of
Except as otherwise expressly pro— handicapped persons at submInlmmn
vided In such order, any order of an— wnces under certificate. Th!s provision
nulment or withdrawal under para— IS now designated ns section 14(c) of
graph (@) or (b) of $520.3 shall be ef— the Act, Itrends as follows:

fective to terminate all certifications E)‘?% ; ; In

(0 which the regulations In tills part

apply In effect at the establishment

where the cause for withdrawal arose n (0]

or where the annulled certificate hnd u%

effect. After such annulment or with— o

104

Chapter V- Wage and Hour Division §529.7
by Furls and 525 ol this chapter,
[ as appropriate:
a de
e gﬂm tions working for employers other
8: than hospital or irsl_Ittil kit
ot e 2) Futlenl ki heltered
e 1 ralliu (2 Futlenls working In sheltere
] n_ﬁ%qu workshops. Including work activities
v lle ssne tyee 1pully, ad uenly
cd by Llie hospital or Institution.
lations ns he shall prescribe and upon certi— £529.2 Definitions
fication of the Stale agency administering
tional rehabilitation services, nay Issue spe— ministrator ol Liu: Wage and Hour Di—
;I\z@ ificates fur the.employment (1f— vision. U.S. Department of Labor, or
; ‘fﬂ?ﬂ%ﬁ;@?j Wk the Administrator®s authorized repre—
m% olran EMERH]G"I sentative,
llent worker,” means a sick, aged or
mentally Il or defective Individual
hospital or InallLiillon, whether In- or
she Is a resident or not. and has an
tablishment, other than In a sheltered
workshop program.
after referred to an "InstiluLlon.” is a
public or private, uonprollt or profit
feMmore than 50 percent ol the Income is
attributable to) providing residential
tally 11 or defective, Including but not
\e G limited In nursing homes, (h*lermedlale

"uﬂﬁaﬁhsﬂﬁj o Iﬁd“d&%ﬁ lowing extﬁions which are governed
a Ve
at
(D) Fitl.lenls of hosplinl.s or Institu—
centers, as dellned In I"art 525. opera*®
(2 The _.Secretary. pursuant to such regu—
or supervising the luliulig.tvidloh nl voca— (8 "Administrator” means lhe Ad—
!;Ig ’ IndvidLAs . (b) "Patient worker" or “resident
| sﬁ %g worker, hereafter referred to as “pa-
who receives treatment or care by a
employment relationship with sueh es—
®© "Hospital ur Institution.” herein
facility primarily engaged In (e.
care for Llie sick, the aged, or the men —
care fecilities, rest homes, convales—

. ) cent homes, homes for the elderly and
(b) Authority to promulgate the reg-infirm, halfway houses, residenjm I
ulations and Issue the certificates re— centers for drug addicts or é ICS,
ferred to lu section 14(c) has been del— and the like, whether licensed or not
egated by the Secretary to llie Admin— Ticensed.
istrator of the Wage mnd llour Divi— ()  “Employment ielutions! iln"1gen-
sion (Secretary § Orders 13-71 and 15-  erally arises whenever a patient Is suf—
71 (34 Fit 1175 and 11750)). . fered or pcrmlLlcd Lo work. The total
(® Patient workers whose earning or fa4s surrounding a given situation,
productive capacity Is not Impaired ogper than those lactors specifically
shall be paid at least the statutory oyclyded in this subsection, determine
minimum wage. For patient workers —yhether the test is satislied. A majoTT
whose earning or productive capacity  factor In determining whellu-r or ii.r
IsImpaired to the extent that they are 5, employment relationship exists
not able lo earn the slLalutury mini— ypger tills Pari Is whether the w-uk
mum wage, the regulations In this ,erformed Isol any consequential eco—
Purl /4

govern certificates tuithor-
V.Ig special minimum wages for pa-
Heni workers In hospitals and Institu—
tions for the sick, the aged, and the
mentally 1M or dcioellvc with the fol—

nomic benefit to the iitslilulion. Cion-
orally, work shall he considered lo be
of consequent lal economic benefit If it
Is of Ilie type tilml nonhaiulleapped
workers normally perform, inwhole or
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Tn pnrt. in the Institution or elsewhere.
A pntlent does not, however, become
nn employee merely If he or she per—
forms personal housekeeping chores,
such as maintaining his or her own
(imirters, or receives a token remu—
neration for Ills or her services. Nor
does the patient become an employee
if engaged In such nctlvllles as making
craft products, where the patient vol—
untarily engages In such acllvlly nnd
the products become the properly of
(he patient making them, or the funds
restillliii; from the snle of the products
are divided among the patients partici—
pating in that program or nrc used for
purposes of purchasing materials con—
sumed In making the craft products.
On the other hand, determination of
an employment relationship does not
depend on the level of performance of
the patient or whether the work Is of
therapeutic value lo the pallenl.
(¢) "Evaluation ntul training" inenns
a program, authorized pursuant to sec—
tion 14<c)(2)tA) of the Act, which pro—
vides competent Instruction and super—
vision and Is designed lo determine a
working patient’s potential and to
teach adjustment lo a work environ—
ment or the skills related to one or
more types of work. The duration of
the evaluation and training depends
on the total facts of the situation, but
In no case shall exceed 12 months.
Time spent In an employment rela—
tionship In the Institution prior to the
eflecllve dale of these regulations
shall he counted In determining the
duration a patient worker Is In evalua—
tion and training. (Any workweek
during which there was regular and re—
current engagement In work, even
though small In amount, which gave
rise to an employment relationship,
shall be considered as a week spent In
evaluation and training.)

(D "Group minimum wage" mentis

the minimum wage authorized pursu—

ant Lo section 14(c)(1) of the Act

which shall apply to nil patient work —
ers who have completed Die evalua—

If one has
Institution

tion nnd Lrainlng program,
been authorized for the

under this part (where no such pro—

gram has been authorized, the group
minimum wage applies Immediately

upon a patient®s entering Into an em —

ployment relationship with the Insll-

tutlon),
who are: Entitled Lo a commensurate
wage higher than the group minimum
wage;
tion;
center
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except for pallenl workers

subject Lo an Individual excep—
or subject to a work activities
certificate, as defined In this

part. . -
(9) "Individual exception” means au—
thorization,

pursuant Lo section
14(c)(2)(B) of Hlie AcL, lo pay a partic—
ular patient worker whose earning or
productive capacity Is severely Im—
paired Jess than the grottp™niuluuiiii

age.
?Ii) "Work activities center” Isnil ad —
ministrative classification given lo a
facility which has an approved pro—
gram (other than a work activities
center program as defined In I"url
525), authorized pursuant, lo section
14(c)(3) of the Act, which Is planned
and designed exclusively Lo provide
-work activities for patients whose
physical or mental Impairment Is so
severe as to render their productive ca—
pacity Inconsequential. The work ac—
tivities shall be purl of a recorded plan
of therapy or enre for such patients.
Such activities need not. however, he
restricted to a particular physical or
prog am area of the Institution, nor to
a particular type of work. No program
shall qualify for u work activities
center certificate under tills part
unless the productive capacity of each
Individual In the program Isso severe—
ly Impaired as to make tliat person In—
capable of earring as commensurate
pay at least 25 percent of the mini—
mum wage under section @ of the Act,
and the patient workers are participat—
ing In lhe program ns a part of
planned therapy.

() "Commensurate pay" (the term
used tn these regulations) Is Intended
to have the same meaning as "equita—
ble compensation™ and “fiages related
to the worker®s productivity,” which
terms are used In Die slatute, and
means wages which are commensurate

ers in the Institution or In Industry
maintaining acceptable
ards In the vicinity for essentially the
snme type, quality, and quantity of

rate pay of a patient worker who Is 75
percent os productive, considering
quality and quantity, as the average

with Diose paid nonhandleapped work —

labor stand—

work. So for example, the commensu—
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worker

tional roll:

possession ol the United Stales,

(k) "The Act" means the Pair Labor

Standards Act nl I"Xll, n. Fimieiidcd.
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(b) The Administrator may consult

with the Advisory Committee on Shel—

tered Workshops prior lo any notion
tnken under this part and may afford

the Committee 15 days, or such "addi—
tional lime ur may be allowed, to pres—

ent Its views. The Administrator may

also afford the Committee an opportu—

nity to present its views in connection
with any petition for review filed, any
healing held, and any petition for
amendment of these regulations, or

any proposed legislation by Die .Secre—
tary of Labor pertaining to the prob—

lems ileall with In these regulations.

D ety

@ A patient woiker whose earning

or productive capacity Is not impaired
shall be paid at least the statutory
minimum wage. A patient worker*
whose earning or productive rapacity
Is Impaired Lo the extent, that the indi—
vidual Is unable to earn at least the
statutory minimum wage may be paid
a subminimum wage but only after a
certificate authorizing payment of
-aim Iower wage has been obtained

:lete ar&)(ri flou](I D|Vé%|0n
lre aa/éﬁge

patient V\orkers In institutions:
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eaqoed

(@ “Stale agoney" means the agency
williln the Slate which administers or
supervises the administration of voca—
dilation services In any
Stal *of the United Stales, the Dis—
trict of Columbia, or any territory or

Evaluation and training, grout*
mum wage, iIndividual e.xceplui;
work ncllivitles center. All but ill
vidual exception are group eerlil
Under a group certificate, the pe—
Is eei lIf(ruled and not lIn- hub-
pailent worker. IN the ease of tin
vidua) exeepiiou, am limit,y to
for each Individual.

(e) Evaluation and lIraining: 1~
workers subject to an cvaliiull<c
Iraining eerliflcale shall leeer
least fnuimciisiir.ilc pay; no mm
wiig,e gtuuiuilcc Is required unlr;
Administrator, shall determine ii
the best Interest of the patient *

%tlun it mnimumwege ir.uiutill-

(d) Group minimum wage: Pa
workers subject to a group mine
wage certificate shall receive al
the minimum wage authorized in
certificate or commensurate
whichever Is higher. The group r
mum wage shall not be less, and
be more, than 50 percent of the n
mum wage tinder section @of Ilie

(e) Individual exception: A pat
worker subject to an individual ex
lion shall receive not less Ilian
minimum wage iniDmrlzi®d in the I
vidual exception certificate Issued
that patient worker or eoniinenstn
pay. whichever is higher, An Indiv
al exception shall not be less, and r
be more, Hlian 25 permit ol the m
mum wage tinder section 0 of the ,

() Work activities center: Pali-
workers subject to a work acini®
center certllleale shall receive at Ic
eonunensura®.e pay; no minimum w:

guarantee Is required unless the i
wininl_slralor, shall determine It Is
the best Interest of the patient w
erts that aminimum wage guarantee
set.

(@) Compensable lime for a palLle
worker starts when the Indlvidu
begins to perform work involving ;
employment relationship.

(h) Each patient worker 3 work pi
formance shall be reviewed by the |
stillilicil at three month INENVA
during the first G months In nn, re
ployinenl relationship, and at lee
every @ months thereafter ami hls >
her wages adjusted %Ll'j
review shall relate the patlent W0r],
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er's (limlily and quality of pcrform-
nncc to tluit of nonhandleapped work —
ers receiving the prevailing wage In
the institution for similar work or
work requiring similar skills, If similar
work or work requiring similar skills Is
not performed by nonhandlcnppcd
workers In the Institution the prevail—
ing wage paid nonhandleapped work—
ers in the vicinity In Industry main-
I"Piling acceptable labor standards
shall be used. The review shall be
made by a staff member or members
who observe the patient worker(s)
being rated on a continuing basis and
who are familiar with appropriate
nonhandleapped production stand—
ards.

(> No parL of the minimum wage
and overtime earned by a patient
worker can be deducted for the cost ol
room, board or services. The patient
worker must receive his or her wages
free and clear, except for legal payroll
deductions. It Is not the Intention of
these regulations, however, to pre—
clude the Institution thereafter from
assessing or collecting the reasonable
cost of room, board and oLher services
actually provided to a patient worker
lo the extent permitted by applicable
Federal or State law and on the same
basis as It assesses and collects from
nonworking pntlents.

3505 Axdication for oatificates.

(@) Application for a certificate for
an evaluation and training program, a
group minimum wnge, an Individual
exception, or a work activities center
may be filed by any Institution with

TIflo 29— Lobor

In 5529.2 or. In the case of nn Individu—
al exception, that the Individual's
earning capacity Is so severely Im—
paired that he or she Isunable lo earn
at least 50 percent of the minimum
wage under section 0 of the Act.

(© An Institution Initially applying
for a certificate, other than an individ—
ual exception certificate, which docs
not have Lite Information called for In
the application, may be Issued a tem—
porary certificate If It meets the re—
quirements of, and provides assurance
of compliance wllh, this Part.

(d) Application for an Individual ex—
ception certificate may be filed at the
time of applying for a group minimum
wage certificate or during the life of
the certificate. The application must
show, among other things, that the
patient worker Is unable to earn the
minimum wage authorized In the
group minimum wage certificate.

(e) An application for an Individual
exception filed before the patient
worker has completed evaluation and
training shall be considered timely. In
such case, If action on the application

Is hot completed before the expiration
of the evaluation and training period,
Lite minimum wage requested In._the
application by the Institution (not less
than 25 percent of the minimum wage)
shall be the Interimminimum wage.

n 30 O1|G'1n for cod\Kdamtlai N imii-
uxco aatificates
The following criteria will be consid—
ered by the Administrator In deter—
mining the necessity of Issuing a cer—

the Regional Office or Caribbean Di— tjficate or certificates and the ooiul.l-

rector of the administrative region or
area of the Wage and Hour Division,
U.S. Department of Labor, In which
the Institution Is located. Application

forms may he obtained from the ap—

propriate Office.
(b) An application for an evaluation

and training certificate and for an In—

dividual exception certificate for pny-
ment of a wage below 50 pccenl of
the minimum wage under section O of
the Act shall also be filed wllh the
State agency. Before the Wage and

tlons to be specified therein:

(@ The present and previous earn—

ings of the patient workers.
(b) Whether the patient workers are
receiving commensurate pay.

(©) The nature and extent of the dis—

abilities of the patient workers and
the degree to which these factors
affect earning or productive capacity
of the patient workers.

(d) Whether the conditions required
for certification under this part have

Hour Division can act on sucli nn ap— been met.

plication, the State agency must certi—

fy that the evaluation nnd training
program meets the standards defined

(e) Whether the certification by the
Slate agency has been made in accoul-
anee wllh tills part.
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9529.7 l.tniimec of axrdifii"iilcs.

(@ Upon consideration of criteria
specified In &2.(1, the Administrator
mag Issue. a certificate or certificates,
as app

ropriate.

() If a certificate Is Issued, a copy

be sent to the Institution. 1

&=52_in

excess of the maximum workweek ap
pllcable under section 7 of the,Act.

t) No patient worker shall
newly-employed under a certificate
Issued under these regulations while

£ abnormal labor condll lons, such as a

1
k

shall b >
denied, the institution shall be noti— Strike, a lock out, or other .similar con—

fied In. writing of the denial and Lite

reasons therefor.
<c) A group minimum wage certifi
cate mny be issued for the entire Insti

tution or a_department or departments
of the Institution.

KO0 Terms and eoilillinis Of certifi—
Cates.

(@ A certificate shall specify the
terms a’md conditions under which ILIs
granted.

(b) A certificate shall apply lo every
patient worker In the program for
which the certificate Is granted.

(e) A certificate shall be effective for

a period to be designated by the Ad —

ministrator. generally for a period of 1
year. Patient workers may he paid

wages lower than the statutory mini— been grante

mum onlly during the effective period
of a cerllTlcale.

() A group minimum wage certifi—

cate shall set a special minimum wage
of not less than 50 percent of the mini —
mum wage under section 0 of the Act.
An Individual exception certificate
shall set a special minimum wage not
less than 25 percent of the minimum
wage under section (of the Act.

(e) An evaluation and training certif—
icate and a work activities center cer—
tificate need noL set a special mini—
mum wage other than Iuil required
bi/ paragraphggg of tillssection or pro-
elded for by 4.

if) All patient workers subject lo a
certificate shall lie paid wages com—
mensurate wllh those paid iionhnndl-
ntpped workers In the Institution In
u ldi'li they are patients or In the vi—
cinity In Industry maintaining accept-
side labor standards for essentially
Die same type, quality, and quantity
nl work, but not less than the cerllfl-
r.iic rate applicable Ifsuch a rule has
i,, el authorized.

igi Pallenl workers shall be paid not
I«.i Until one ami one-half times the

f.gtiliir rate for all hours worked In
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dition, exist In the Institution.

(D) Much patient worker and Ik or
_ her parent or guardian shall he in
_ formed promptly orally and In writing,
of Illsor her lights under the Act.

(@ The terms ol any eerlillenl™ mav
be amended lor cause, upon reqiiesL til
the Institution, or a patient worker or
his or her parent or guardian, nr upon
the Initiative ol the Administrator.

11529.9 Itcreival of eerlifionles,

a) Application may be filed for re—
ne&u?l (?Pany certifica)t/e.

<b) If an application for renewal has
been properly and timely filed prior lo
Llie expiration date of a certificate,
the certificate shall remain in effect
until Llie a%plicati(_)n for renewal has
or denied.

© Pallenl workers may be pai
wages less than the statulory mini—
mum after notice that the application
for renewal has been denied. If review
of such denial Is requested In accord- D
mice with &29.12: I'ruriilrd, hnwi'ver, |
That [If the denial is affirmed on 1
review, the Institution shall reimburse I
any person covered by the eertllieate 1
In an amount equal to the difference |
between the applicable minimum wage 1
and any lower wage paid such person |
aub.s?quent lo the effective date ol
enial . J

0529.10 Ttwooril* to In-kept.

R L O T |

() Disability, which show the E
Q&W{f of each patient worker"s chs- $

(b) Productivity, which show the
productivity of each patient worker on
a continuing basis or at periodic Inter—
vals as defined In &2!H(h).

(¢) Prevailing wage, which show Il%
prevailing wages paid iiontmndicuppcd

workers in the Institution or In Indus—

try In Llie vicinity fur essentially simi-

d



29.11

Inr work to IlmL performed by the pu-
tlent workers.

() Production standards for an
average nonhandleapped worker for
each Job being performed by a patient
worker In Lite Institution (for use as a
norm In measuring patient worker pro—
ductivity. } o

(e) When an evaluation and training
program Is authorized by certificate,
records showing which patient work—
ers arc In the evaluation nnd training
program, and the total period of time
each worker has beenlIn such a catego—

(

it) When nn Institution holds both a
work activities center certificate and a
group minimum wage certificate,
ords showing which patient workers

H- under each certificate.
~;n  ihnwir.J

,Cnii 7 e vion.
lion:, nave been authorized.

"he patient

(h) In addition, the records required

rec—

U X. T

Title 29— lohor

until action Is taken thereon: /Vo-

vfilcif, however, That [If the cancella—
tion order Is affirmed on review, the

Institution shall reimburse any person

covered by the certificate In an

amount equal to the difference be—
tween the applicable minimum wage

and any. lower wage paid such person

subsequent to the effective date of
cancellation.

(c) Except In cases of willfulness or
those In which the public Interest re—
quires otherwise, before any certifi—
cate shall be canceled, facts or conduct
which may warrant such action shall
be called lo the attention of the Insti—
tution Inwriting and Itshall be afford—
ed an opportunity to demonstrate or
achieve compliance with nil lawful re—

quirements.

Any person uggvieveu nl mj, arum,
of an authorized representative of tht

under nil the applicable provisions of Administrator taken pursuant to (liU

Part 510 of this chnplcr.

part may, within 00 days or such nihil. .

() Every Institution hav-lng patient
workers who are entitled to benefits
under the Act shall at all times display

tlonal time as the Administrator our
allow, file with the Administrator *
petition for review. Such

review. 1l

a poster, as prescribed by the Adminis— granted shall be made either by tin

trator, In a conspicuous place In the
Institution where It may be observed
readily by the patient workers and
olher workers In the Institution.

(J) Records required by tills section
shall be kept for the periods specified
In Part 510 of this chapter. <

50911 Cadlaion of acatificae

(@ The Administrator may cancel
any certificate for cause. A certificate
may be canceled (1) as of the dale of
Issuance, If It la found that fraud has

been utilized In obtaining the certifi—

cate or In permitting a patient worker
lo be employed thereunder; (2) as of
the date of violation, If It Is found that
any of the provisions of the Act or of
the terms of the certificate have been

Administrator or by nn authorlwd

representative who took no part Ip tin,
netlon under review, who may, to tti*
extent It lsdeemed appropriate, nffunl®
other Interested persons an opportunl—
ty to present data and views.

5}1]311%% .........

The Administrator may require m
nny time the submission of such Infot.
matlon, other than that specified ch*
where in this part, as Isdeemed iippio-
prlate, or may conduct an Invi-aiici
tion, which may Include a lunrii*,
prior to taking any action pursuant u
this part. To the extent It Is ilci-m.*
appropriate, the Administrator irt®
provide an opportunity to oilier lul«

violated; or (3) ns of the date of notice

of cancellation, If It Is found that

certificate Is no

esled persons to present data

the  \jens.

longer necessary In

order lo prevent curtailment of oppor— HBAWM IldiitloiHo dlier livin

tunities for employment,
requirements of this part have

been compiled with.
(b) If a petlLlon for review

under 529,12, the effective date of
be poslponod

the cancel Iation shall

or that the

No provision of this purl, or of

not certificate Issued under this pari,

ii.u

Is fileg ™Xcuse noncompllanec with any op.-

Federal or Slate law or municipal i,iq,
nance establishing higher sluiulariy

110
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@529.15 ImiiniliiT 6f terhiflotH gy
lierhilonliil Mir]ioWH.
In addition to the Issuance of certifi

cates IS provided In &lj5"J.1 lo 520.1-1, | lﬁl f
the Administrator may authorize the
Issuance of certlfleales lo permit em —

<5.10.
SDFgBFHjﬁm far iiinHilliiert o radili
2 ™
dm%%ﬁt ™. £ 3. 15/ mile

ployment of patient workers In Institu—
tions al less than the applicable mini— Q%M1 DHfintias

mum wage under section (1 of the Act

as part of expei“lireiil.al programs to

increase employment opportunities for
such persons. Such certlfleales shall
be Issued In such types ol eases and on
such terms and conditions within the
scope of section H of the Act its the
Administrator shall determine will
best further any such experimental
programs, Certificates Issued under
this section shall be limited to an cf-
feellvc period of nol more Ilinn I year.

1L s IS Aim-iiifnienl of this purl.

TcAdmnlstrator lime
|c>nhsor %Imfg}’ )
unittm - 1o Interest
it ol Gl

Q| o]
WL S

Ir myd Ihe temys of this part
1tjt it ftnli-w iif ri'KiiliilliuiH.

AMi-nuiiiutli-ly six months after the

d/de of tills part, the Wage

m.t Hour Division will undertake a

i, its prugriun for odmlnlstra-

sntc wul mfem-cmi-iil of this Part In

» . (Jv/k*h-n wllh Ilie Advisory Com-
Jdi’>* on fhiTlered Workshops.

mT_ = SODHVWOMENT Ok
««OMWCHERS IN GERTAIN  1n-

mi | iio. wmnf liiiiivurk.

«» K,v*.- Ui 1o official forms,

ini” li/na_ el ruildillons fur (lielssu-
kWW» .1 > IIHIFAII'S.

ol | I°I/1]1 il

i1 1 </~ iiAiMi of a'i'iffiaiiil

ki > hn.i Allan anil I"lirc-Inllii,

-4 i1 pwa#.All.iiol reiilflotes.

V'« Htain aiilitivrds.

-a l Alam id_/alllindly Ingrant,
a..i,, .Ala.lmeecillliaule.

4i "1 Isi.i.on fa redli-w,

iu 1 r.Aiul inml.- Ims.
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@@ The meaning of the term:
"person,” "employ,"™ "employer." "em
ployee," “goods," and "production,” ie

used In this pnrt, Is Ihe .same us_in lIn

Fair l.ubor .Standards Act of |9U, a
amended.

(b) "Industrial homeworker™ and
"homeworker," as used In this part,
mean any employee employed or suf—
fered or permll fed to perform Indus—
trial homework for -nemployer.

in this part, means Hie production by
nny person In or about a home, apart-
itienl, tenement, or room In :tresiden—
tial establishment t/f goods for an em —
ployer who suffers or permits such
production, regardless of the source
(whether obtained (nun an employer
or elsewhere) of the materials used by
the homeworker Insuch production.

() The women*s apparel Industry Is
defined us follows: The production of
women"s, misses” nnd Juniors® dresses,
washable service garment.-;, blouses,
and neckwear from woven or pur—
chased knlL fabric; women®s, misses"®,
children*s and Infants-" underwear,
nightwear, and negligees from woven
fnbrics; corsets and other body sup—
porting garments from any material;
other garments similar lo the forego—
ing; and Infants; and children®s outer—
wear,

(e The Jewelry manufacturing
dustry Isdefined us follows:

(D) (M) The manufacturing, process—
ing, or assembling, wholly or partially
from any material, of Jewelry, com—
monly or commercially so known. Jew—
elry us used herein Includes without
limitation, religious, school, college,
and fraternal Insignia; arl._leles of orna—
ment or adornment designed to be
worn on apparel or carried on or about
the person, Including, without limita—
tion, cigar and cigarette cases, holders,

In—

anil lighters; watch eases; metal nu-sli
bags and metal waieh bracelets;
chain,

and
mesh, and parts lor use in the



STATE CF ALASKA
PRELIMINARY STATEVENT CF FISCAL IMPACT

Bill No: House Bill No. 182 Qats on Bill:  2/9/83

Title: "An Act exempting participants in residential drug abuse and alcoholism tppatmpnt
Sponsor: . Barnes, Clocksin, Bussell, Liska. Larson

Requestor: o

1. Estimated fiscal impacts on:

a. Expenditures:
fThousands of P oliai

F 33 -Y 1 F 35 FY 36
Capitai
uoeratinc
.ota i -0- -0- -0- -0-
b. Revenues:
-.evenje -0- -0- -n- .n-

2. Source of funds to offset fiscal impact of bill:

3. Assumptions:

1 Disclaimer:
This statement has not been reviewed by the OMB in the Office cf the Governor. It cc
not represent the policy of the Sheffield Administration or the final estimate of fis

Impact. NN

Prepares BvGeorge E Mundell, Acting Coordinator | T /[ N Phone: 5S6-6201
Divis* on: Office of Alcoholism/Drug Abuse Date: 3 ///£ 3
.-cprcveo by Commissi one Date: »'d 7 1
Department: SI/U/V~«' < £ AN
. Distribution:

Original to Legislative Finance

Codv to OMB

Copy to Socnscr



CoMMITTETE REPORT

H OU S E
(iJ./
Date:
Mr. Speaker:
The Committee on FriTvici has had

AO Act re.lafeius to regulation, licensing, and fee for »pir framing,

under consideration and reports it back as follows:

[ 1 do pass [ ] do not pass

[ ] do pass with attached amendments(s)

] same title
[ 1] replace with CS for AV N U-] new title

and recommends > ¢
[ 1 A\D attaches a "Letter of Intent" ] New Fiscal Note

[ ] reports it back without recommendatio

1 referred to the Commi ttee
MEVBERS SIGNING MEVBERS HAVING
DO PASS OTHER RECOMMVENDATIONS

CHAIRVAN

[
[l ] Zero Fiscal Note Attached
n
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Offered: 3/21/83
Referred: Finance

Original sponsor: Ringstad by request

IN THE HOUSE BY THE RESOURCES COMMITTEE

CS FOR HOUSE BILL NO. 187 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to regulation, licensing, and fee

BE

for fur farming; and providing for an effective
date."
IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
Section 1. AS 03.05.010(c)(6) is amended to read:
(6) regulation of fur farming [, EXCEPT AS SPECIFIED IN
AS 16.05.340(b)]1; for purposes of this paragraph, "fur farming” means
the raising and caring of animals [IN CAPTIVITY] for the purpose of
marketing their fur, or animals themselves for breeding stock [A.ND
"DOMESTIC FUR FARM ANIMAL™ MEANS A FUR ANIMAL BORN AND RAISED IN
CAPTIVITY];
Sec. 2. AS 16.05.340(a)(15) is amended to read:
(15) fish [, FUR] or game farming license................ .. -100
Sec. 3. AS 16.05.340(b) is amended to read:

(b) The commissioner of fish and game may issue without cost a
permit to collect fish and game, including fur animals, subject to
[THE] Ilimitations and provisions that are [HE CONSIDERS] appropriate,
for a scientific, propagative, or educational purpose. In addition,
the commissioner shall [MAY] issue a permit for [(f)] the collecting
of wild fur animals for improving the genetic stock of [FOR] fur farm
animals. Permits issued under this subsection shall be in accordance
with current sustained yield management practices for the species of
wild game for which the permit is requested [FARMING, OR (2) THE

RECAPTURING OF FUR ANIMALS THAT HAVE ESCAPED FROM FUR FARMS]. The

-1- CSHB 187 (Res)



annual permit fee for an Alaska resident to collect wild [A PERMIT FOR
COLLECTING] fur animals for fur farming purposes is the same as the
fee for resident trappers [$100].
* Sec. 4. AS 16.05.930 is amended by adding a new subsection to read:
™ A permit may not be required for possessing, importing
exporting mink and fox for fur farming purposes.
* Sec. 5. This Act takes effect immediately in accordance with AS 01.-

10.070(c) -

CSHB 187 (Res) -2-



STATE CF ALASKA
PRELIMNARY STATEVENT (F HSCAL IMPACT

Hi] W  CsHB 187 Date on Bill: ?/?-|/an

lil)e: Regulation, ¢licensing and fee for fur farming
Sponsor: Ringstad

Requestor: Finance Committee

1. Estimated fiscal impacts on:

a. Expenditures:

(inousands of Dollars)
Fy8 1 Fr&3 i FY£55 1 FY£6

"Qudita i [ 1

I I [ [

I | -0- I -0- Co-Nn- [ I

ICosretine t ! I i -0- I -0- i -0 i

i iota i ' I [ 1 -0- I -0- | -0- * [
b. Revenues:

iRevenue i 1 ! 1 -n- 1 -0- 1 -n- | |

2. Source of funcs to offset-fiscal impact of bill:

Not applicable.

2. Assumptions:

Does not affect Department.

4. Disclaimer:

This statement has netbeen reviewed bythe OMB intheOffice of the Governor. It ther
fore ooesnotrepresent thefinalestimate offiscal impact.

Precareo By: NeH Farmihar Phone:

J',v:Ston: roffimssinner 1s Fie: 2.3 MaTph 1982
Approved by Commissioner” Date: 28 March 1983
Department: Natural Resources

5. Distribution:
Original to Legislative Finance
Copy to OMVB
Copy to Sponsor
Copy to Requestor 2/15/83

L) — gy



STATE O ALASKA

FASCAL NOTE Revision Date 3/ 2s~* 1983
l. REQUEST r N Il. HSCAL DETAIL
Bi 11/Resolution No.; C3B 187 (#gy Agency Affected: D EC
Title: ar "armin9 Program Category Affected: Consumer Protec
Sponsor!"  KI* taa. D' request Program ofSubprogram(s) Affected:
Requestor: House Resources Seafood and Animal Industries

EXPENDITURESREVENUES:  (Thousand: of Dol ars)
Fr8& F8 F8 F 8 F 8 Fras
OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMVODITIES
500 EQUIPVENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, EIC

TOTAL'OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0 i
REVENLE 0 0 0 0 0 0
FUNDING  (Thousands of Dollars) - —
GENERAL RUND —
FEDERAL RUNDS

OHR (Specify Source)

POSITIONS:
FULL-TIME
PART-TIME
TEVPCRARY

1. SOURE GF AUNDS TO OHFSET HISCAL IMPACT CF BILL:

IV ANALYSIS. Attach a separate page for .nv Analysis

Prepared By B | 1l| e ‘Trent Phone: 465-2600
Divi sion: for Seafood and™Apj*U industries - Date: 3/ji78T~
Approved by Commissioner: RTcnard A <oe Date: 3czg/Vv-3

Department®  Environmental Conservation

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)
Copy to Sponsor
Copy to Requestor (if different from Sponsor) /8/83



STATE (F ALASKA
PRELIMNARY STATBVENT Gf FISCAL IMPACT

Bill lie: C3B 187 Date on Bill: 2/11/83
Title: An Act relatino to regulation, licensing, and fee for fur farming
Sponsor: John Rinastad

Requestor: John Ringstad
I. Estimated fiscal impacts on:

a  Expenditures:
(Thousands of Dollars)

| | | F¥8 | F¥8 | F¥ 8 | Fr 8 | |
ICapital I I ! 1 1 1 I I I
jOperatino | I I 1 1 1 1 ! !
ITotal I 1 0 1 0 1 O 0 1 1 I
b. Revenues:
(Revenue I ! 1 0 1 0 1 O 0 1 1 i
2. Source of funds to offset fiscal impect*of bill: .
NA

3. Assumptions:

NA

4. Disclaimer:
This statement has not been reviewed by the CGS in ihe Office of the Governor. It thel
fore does not represent the fine! jr-e-timats ct tiscai imoect.

Pr_epa_red. By: Robert A Hinman ' Ancne: i05°19.1L
Division:  Gene : “61£:  3/J5ZB3
Approved by Co-~ni ssicner: Don \/ Collinsworth Y-y, I'N
Fish and Gare JAQ JShi
&

5 Disiribjtion:

_livicl v Fri5r.ee

Copy tc (4B

. py ;.n Sponsor
Copy to Requestor B/1S/K



The follov/ing individual is expected to testify on CS HB 187
(Resources):

Representative John Ringstad, prime sponsor



STATE OF ALASKA

PRELIMINARY STATEMENT OF FISCAL

IMPACT

Hill Adc: CSHB 187 Dcie on Bill: 3/21/83
"ine: Regulation, licensing and fee for fur_farming
Sponsor: Ringstad
Recuestor: Finance Committee
1. Estimated fiscal 1impacts on:

a. Expenditures:

(inousends of Dol!lars)
i i i FY 83 i FY 84 1 FY £5 FY 86

:Cadita i i 1 I _o- i -n- -n-
:Coeratinc | I -0- -0- -n- .
ticta i i i -0- -0- -0-

b. Revenues:
iRevenue ! 1 1 -n- -fl- i
2. Source cf funcs to offset-fiscal impact cf bill:

Not applicable.

3. Assumptions;

Does

A.

p
D

D

5.

Disclaimer:
This statement has

fore ooes not represent the final

repared sy:
ivision:
Commissio
epartment: Natur
Distribution:

Original to Legi
Copy to OMB
Copy to Sponsor

Copy to Request

not affect Department.

net been reviewed by the OMB

NeH Farmihsr

estimate of fiscal

in the Office of the Governor.

Commissioner ™

ner:
al

Resources

slative Finance

or

impact.
Phone:
Date: 28 March
Date: 28 March
2/15/83

It there-

1983

1983



AL ASKAN F UR R AN CHERS ASSOCIATION

P.O. BOX 56166
NORTH POLE, ALASKA 99705
PHONE: 488-3079 PHONE:

February 3, 1982

Chairman Schultz &

Chairman Ringstad

Finance Conmittee 7 1883
Capitol Building

Pouch V

Juneau, Alaska 997811

Dear Sirs: >

The Alaskan Fur Ranchers Association wishes to thank you both for
your willingness to sponsor legislation which will again make fur farming
legally possible. Your rapid response to a recent impounding of one of our
members breeding stock is also sincerely appreciated. The 1impounding of
breeding stock serves to reinforce the necessity for the legislation ycu are
sponsoring.

As you know the future® of fur farming in Alaska looks very promising.
The fur farming industry in Alaska is expanding continously and in doing so
we are helping to diversify the Alaskan economy.

The Alaskan Fur Rancher Association stands firmly behind you both and
requests your assistance in passing each piece of legislation submitted for
us by Mr. Lynn Levengood. We will assist in any manner you suggest.

Please contact us as soon as these bills have assigned titles and
numbers so we can help to inform other legislators.

Sincere!

Richard J. Carda
President

Alaskan Fur Ranchers Assn.



TO » /fry7 JO ftA/

ADDRESS i fcu ttf j/ JyM fA 1/

J
House Bill Ho. I87 will correct many of the problems and
og?tacles faced by the Alaskan fur farmer. |In particular,,
I will remedy license problems with Fish and Game, place

fur farming under the Dept, of Agriculture, and remove fur
farming from the authority of Dept, of Environmental Cons.

I urgently ask your support of Bill I87. This 1s not an
issue which should be concerned with party divisions, but
rather a problem of citizens and bureaucracy. Fur farmers
must be recognized as part of the agricultural community
with access to all programs enjoyed by other types of farm-—
ers. As fur farmers do not produce a product for human con—
sumption, | advocate de-regulation of the industry as much
as possible.

Kay 1 rely on your fullest support of this important issue?

If you have additional questions, please advise. Thank you
in advance for your assistance on House Bill No. 187.



Nikishka Fox Fariri
P.O. Box 7076 NRB
Kenai, Alaska 99611

March 19, 1983

Representative Albert P. Adanms
Capitol, Room 509/507/505
State Capitol

Pouch V

Juneau, Alaska 99811

Dear Mr. Adams:

I am one of a small, but growing number of Alaskan fox farmers.
The purpose of this letter 1is to request your support of HB 187
The purpose of this bill is to return regulation of fur farming
to the Department of Natural Resources from the Department of
Environmental Conservation.

Fur farming has been traditionally an agricultural industry and

remained so until 1/713/81 when changed by Executive Order No. 51
without legislative process.

The problems created by Executive Order No. 51 are too numerous
to cover in this letter, but the primary reason for approving
JIB 187 should be that fur farming is an economic activity. The

Department of Environmental Conservation does not and should
not have an inherent 1interest in the economic viability of any
industry - the Department of Natural Resources does, and should

Respectfully yours,



STATE OF ALASKA

OFFICE OF THE GOVERNOR

BIL* ANALYSIS

Favor
Division Director Dato
(Acting) 2-22-83
GOVERNOR™S OFFICE USE
Comments:

Bv Date
[ Position Noted
SUMMARY

1 a) Related Dills (Similar or Conflicting 1. b) Other Agencies Afroctcd by Dill

None DEC; DNR; Law
2. @) Organizational Support for Dill 2. b) Organizational Opposition to Dill

Unknown Unknown
3. Program Effects of Bill

As presently written, this bill would have two basic thrusts: 1) shifting the responsi-

bility for the fur farming industry from DEC to DNR; and, 2) reducing the amount that a
person must pay for a permit to capture fur animals from the wild to maintain them alive
for fur farming purposes. The first affects two other agencies and not this Department.
The second would reduce insignificantly the amount of monies collected by this Department

for deposit in the Fish and Came fund. The legislation would have little, or no, impact
on our programs.

4. Fiscal Impact: [3 Nono Q Fiscal Note Attached

5. Amendments Proposed:

In line 20, we question the addition of the word research rather than "purpose,"™ since
this would apply to propogative and educational as well as scientific. For other possible
amendments, see comments.

G. Comments:

The Department concurs with the basic thrust of this legislation. OQur concern, however, is

that this merely scratches the surface of needed legislation to clarify ambiguities existing

in present statutes regarding jurisdictional problems on possession, import, export, and
sale of fur animals. Reference 1is made to a legal opinion by the Department of Law, dated
Octobei 21, 1982, in which seme of these ambiguities are discussed. We strongly recommend

that the Department of Law be invited to review this situation and suggest other amendments
to address these problems.

0l 00t"IRwv. 1d/01



CSHB 187 (Res) - REGULATION OF FUR FARMING

ALASKA DEPARTMENT OF ENVIRONMENTAL CONSERVATION
POSITION PAPER

BEFORE THE HOUSE FINANCE COMMITTEE
March 28, 1983
This version of HB 187 is in accord with this department®s
policy on fur farming as expressed in our March 18 position

paper before the House Resources Committee.

Further, the State Veterinarian will be available wupon
request to assist and advise fur farmers concerning the

raising and transporting of animals.
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CSHB 187 - REGULATION OF FUR FARMING

ALASKA DEPARTMENT OF ENVIRONMENTAL
POSITION PAPER

CONSERVATION

BEFORE THE HOUSE RESOURCES COMMITTEE

March 18, 1983

In line with my letter to Representative Ringstad of

March 14, 1983 regarding this legislation,

has agreed to a two-year waiver permitting

inspection and permits for fur farm animals so that the

existing requirements pertaining to fur farming can be

this department

release fronm

evaluated with a view toward eliminating nonessential

requ irements.

The proposed new definition, "fur farming"”

and caring of animals for the purpose of marketing

means the raising

fur, or animals themselves for breeding stock, raises

objections within ADEC.

It should be understood that this waiver

is not intended

waive the authority to quarantine should that become

necessary to protect the public health.

Richard A. Neve=*
Commlss ioner

their

to



DEPT. OF ENVIRONMENTAL CONSERVATION

March 14, 1983

The Honorable John Ringstad
State House of Representatives
Pouch V

Juneau, AK 99811

Dear Representative Ringstad:

Following our conversation of Saturday morning, March 12,
1983 with you and Sharon Barton of the Department of
Natural Resources, | propose the following solution

to alleviate some of the problems with regard to fur
farming. propose a waiver permitting release fronm
inspection ana permits for fur farm animals for the
period required to assess the position of fur farming
and to agricultural 1inspection currently existing
within the scope of DEC"s regulatory authority. All
existing regulations pertaining to fur farming will be
evaluated with the intention to eliminate non-
essential regulations. This waiver will be effective
for a period not to exceed two years.

Sincerely

Richard A. Nevel
Commissioner

cc: Sharon Barton



Section 1

Section 3

Section 4

Section 5

Analysis & Summary

CS HB 187

The tenn fur fanning is redefined under the regu—
latory authority of the Dept, of Environmental
Conservation.

The statute repairing a $100 fee for a fish, fur,
or game farming license is amended to exclude fur
farming. According "to the Attorney General®s
office, in 1974, the $100 fee was eliminated but
the change had never been reflected 1in the
statutes.

The Commissioner of Fish & Game retains his
authority to 1issue, without cost, a permit to
collect fish and game, 1including fur animal?
subject to scientific propagative, or educational
purposes that are appropriate.

In Addition, the Commissioner shall make permits
available for the collecting of wild fur animals,
however, he retains his statutory charge to manage
the permitting process in accordance with standard
maintained yield practices.

Establishes an annual fee for collecting fur farm
animals that will be the same as that paid by an
Alaskan resident trapper.

Tne statute requiring an import permit for wild
animals 1is amended to exempt mink and fox when
they are imported for fur farming purposes.

Provides for an immediate effective date.
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Introduced: 2/11/783
Referred: Resources
and Finance

IN THE HOUSE BY RINGSTAD BY REQUEST
HOUSE BILL NO. 187
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to regulation, licensing, and fee
for fur farming."
BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*Section 1. AS 03.05.010(b) is amended by adding a new paragraph to
read:
(6) regulation of fur farming; for purposes of this section
"fur farming"” means the raising of animals for the purpose of market-
ing their fur.
* Sec. 2. AS 16.05.340(a)(1l5) 1is amended to read:
(15) fish [, FUR] or game farming license .....ooooioeioiiaaaao-. 100
* Sec. 3. AS 16.05.340(b) 1isamended to lead:

(b) The commissioner of fish and game may issue without cost a
permit to collect fish and game, 1including fur animals, subject to the
limitations and provisions the commissioner [HE] considers appropri-
ate, for scientific, propagative, or educational research [PURPOSE].
In addition, the commissioner may 1issue a permit for [C¢™*)] the col-
lecting of wild fur animals for improving the genetic stock for fur
farming purposes [, OR (2) THE RECAPTURING OF FUR ANIMALS THAT HAVE
ESCAPED FROM FUR FARMS]. The annual fee for a pernmit for collecting
wild fur animals for fur farming purposes 1is the same as the fee for
resident trappers [$100].

* Sec. 4. AS 03.05.010(c)(6) is repealed.

-1- HB 187



